Aasembly Committee on Government Affaiva
April 14, 1983
Pager 4

from thig bill az was discussed yesterday, I would hope yow
would sige add county sud state suployeesn.”

Dorald Klasic, Gensral Counsel, Univeraity of Wevada, testified
he too had sarved on the sdvigory committes. Additionally, he
said the Board of Regenty had authozized bim to inform the
commibtes the Board asupported all Five bille with twe
exceptions, bothk 4iu AB 364, He identified onia objection as
being on Page 3, lines 24-29 saying the committes had heard
suough testimony, specifigally Mr. Dyer’s, stating why the
records ought to be closed and presented the committee with the
dosument which had bees ganerated out of the deliberations of
the advisery committes (Eshibit ). He then pointed out the
language which the University proposed ad amendments and also
the oxiginal langusge the advizory committes had recommended.
The second objection was fSecktion 3 of AB 364, the reverse
balancing test. Again, he referenced previocus testimony.
specifically that of Me. Ysaeff, and detalled how it would werk.
In further testimomy, M. Klasie explained his understanding of
the Hradahaw ocase, the corrmet rendering of thse veverse
balancing twst, hls desire to avoid litigation over what
sonatitubed public records, how oriminal investigatlons worked,
and mentioned & possille fiscal note.

¥re. Awgustine gueried the date shown on the bill versus the '

date shown on the proposed amendment. Mr. Klasgic sxplained the
intent had not heen to postpone tie leglislation te 1985, hub to
retain the 1994 date. ‘The error had oecurred in the deafting
process.

My. Hettrick commented, "You juat said £iles could be open on an
investigation if it wasn’t going be bharm anyone.” He then
ssked, "Iz that the acgtual langusge? The ghestion which was

raised yesterday, as I zecall, ds we could have an investigative

file with all kindz of allegations, and ebce., and thai relexsing
phat £ils could harm people. If in fact the judge’s xuling in
Pradehaw says you can’t veleass information that would be
harmful, is that going to protect those kinds of files.®

Mr. Rlasic reasposded, "It might nokt. I agree that is going to
be a problem.¥ Re degoribed how thé Bradshaw case applied and
paid, PThe courts don’t get down to the nitty gritiy about the

vaw datsa which may actually contain defamatory and falwe

information, and thére is a trus problew there.”®

Exhibit 8 was submitted to the committee devretary on behalf of
Jemes Menrose. It contained the asendments ay suggested in the
restimony of Mike Dyer on April 13, 199§,
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Asgenbly Cormittes on Govermmsnt Affairs
April 14, 1993
Paga: §

fvan Wallawh, Gsneral Counsel, Nevada Press Assoclation, was
given tha opportunity to veapond to the testimony of those in
epposition Lo AN F64, AR 365 and AR 366, .
Mes, Lembert, in an effort to understend the balanging test,
phated an example. Mr. wWallach replied the smploves, as stated
in the axasple, was svempt 1f the infoxmstion was relessed in
good falth. Mr. Wallach then gave his own exanples of ssfeby
valves.

Mg, Asgustine wanted clarification omn the statement “regquest
for documente were always denied.® Mr. Wallach clarzified, *When
it comes to me ae counsel for the Prées Agssociablon, and I gst
inte ik, my uniform experisnce has bsen when dealing with
govermment officisle applying the balansing tvest, they have
always applied the halancing test against my olients. And that
is true, avery single time.®

Ande Engleman, Nevada Press Asgociation, added, "Mr. Wallaoh is
not called in om an inshtance whare the press has no problem
ohtaindng documents. He im only callsd when s preblem has
avolvad, ¢

The hearings on AB 364, AB 265 and AR 366, were cloged with ne
aation taken,

ASSEMBALY BILL 367 - Definea ‘“public record” te accommodate
b various forms inm  whigh Tecords  are
maintained.

- Regquires charges Loz <opies of public
records not ko excead cost. )

M. Wallach explained the purpose of AR 367 and AR 368. He
agreed with Mr. Iaseff”s testimony of Aprdl 13, 1923, saying
there definitelv was =2 ceonflict with the definition of
"governmental entity® in AB 367 which would have Lo be resolved.
He gaid he preferrved the broader of the two definicions. As for
AR 368, ke said it was the intent of the subcommitbee te balance
the cost ¢f providing the servide with the nesd to make the cost
raasonable o the public. detailing the compromize which was
reached.,

Ande Bugleman added she believed RAE 368 set up reasonable copta
for coples and hoped the copies would nob run move than 25 cents
per copy. She pointed out the Ssorstary of Stats’s budgat was
largely sopported by copying fess and, therefore, urged deleting
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APRIL 14,1983

MR. CHAIRMAN, MEMBER‘SS OF THE COMMINTTER, FOR THE RECORD, MY NAME IS

GUY ROCHA, THE STATE ARCHIVES AND RECORDS ADMINISTRATOR. T AM
REFRESEHTING THE STATE LIBRARY AND ARCHIVES AND SERVED A5 A MEMBER
OF THE BXECUTIVE ADVISORY CQMI&TTEE. T WAS ALSC CLOSELY ASSOCTATED
WITH THE INTERIM LEGISLATIVE STUDY IN 1882 STUDYING PUBLIC BOOKS
AND RECORDS, WHICH A% ANDE ENGLEMAN POINTED OUT YESTERDAY, DID NOT
RESULT IN UPDATING OUR BADLY OUTDATER PUBLIC RECORDS LaW.

NEVADA IS AMONG THE LAST STATES IN THE NATION TO TRY AND
COMPREHENSIVELY ADDRESS THIS COMPLEX AND CONTROVERSIAL PUBLIC
POLICY ISSUE WITH ALL I'rS MYRIAD FISCAL AND TECHNOLOGICAL
RAMIFICATIONS, I HOPE THE BXTENSIVE TESTIMONY WE HEARD YESTERDAY,
AND I AM SURE WE WILL BERE ACAIN TODAY, WILL NOT RESULT IN THE
TYPE OF PUBLIC POLICY PARALYSIS WE ENCOUNTERED SOME TEN YEARS AGO.
| LAGR OF ACYION THEN HAS ONLY RXACERBATED PFUBLIC DISCLOSURE ISSUES
WHICH ARE NOW HEIGHTENED BY THE PROLIFERATION OF THE !
MICROCOMPUTER, ELECTHONIC MAXYL, AND OPTICAL IMAGIRG SYSTEME.

OUR FAST-PACED TECHNOLOGICAL ADVANCEMENTS IN RECORD CREATING AND
KEEVING ARE OUDSTRIFPPING OUR ABILITY TO LEGISLATE ACCESS TO, AND
CONEIDENTIALITY FOR, THESE GOVERNMENTAL RECORDSE.

r-AND WE HAVE CERTAINLY LEARNED THERE ARE TNHEREWT AND SIZEABLE COSTS
70 OPEN GOVERNMENT AND PUBLIC ACCHSS IN THE ONGOING DEMOCRATIZATION
OF QUR POLITICAL SYSTENM. THE ALARMING IRONY IN THIS ISSUE WE
CONFRONT TODAY IN BALANCING RIGHTS OF PRIVACY VERSUS PUBLIC
LISCLOSURE I8 THE ONGOING REALITY OF CENSORSHIP THROUGH BUDGET

1069
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EXHIBIT D

How Can I Obtain an Autopsy or
Examination Report
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How Can I Obtain an Autopsy or Examination Report? Page 1 of 1

How Can | Obtain an Autopsy or
Examination Report?

Copies of the autopsy. or examination report and the toxicology report, when completed, are
available to specific persons as listed in the Nevada Revised Statutes (NRS) and Washoe
County Cade (WCC).

The following people are able to request a copy of these reports:

Legal nexi-of-kin
+ Parents

.

Aduit-aged children

x

Aitending physicians
+ Law enforcement officers, as required to carry out official duiies

« Any person who {by subpoena) saeks infarmation for use in a judicial proceeding

Please complete the form befow and send it, and a copy of a photo ID, to the Washoe County
Regional Medical Examiner's Office. Requests must be submitted by mail or delivered in

person. Examination reports generally take ten to twelve weeks to complete.
The fee to request a report is $25.00 {$50.00 if the case is over 10 years old).

Autopsy and Toxicology Report Reguest Form

hitps://www.washoecounty.us./coronet/fag/autopsy_report.php 12/14/2017
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Coroner

Page 1 of 1

e

ELKO COUNTY SHERIFF'S OFFICE CORONER

Duties of the Coroner....To Investigate Certain Types of Deaths:

-

*

-

Homicide

Suicide

Accidental

Unforeseen Sudden Oceurrence of Death

Custodial Deaths (while in custody of law enforcement}
Child Deaths (under age of 18)

Unusual or Suspicious Manner of Death

The Elko County Sheriff's Office Coroner Division is earrently supervised
by Chief Deputy Coroner, Sergeant Niclhwlas Czegledi, F-ABMDI. For
questions regarding Coroner Reports and Investigations, please call
775.777,2505 or email al nezegledi@elkocouniynv.net

Legal Responsibilities

WHAT ARE THE LEGAL RESPONSIBILITIES OF THE CORONER

NRS 256.050 Duties of the Coroney to Investigate Cause of Death. When a coroner or the cor(v

>

http-/www.elkosheriff.com/coroner.htmi 1211472017
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Coroner Page 1 of 1

Duties of the Coroner....To Investigate Certain Types of Deaths:
» Homicide
» Suijcide
« Accidental
. Unforeseen Sudden Occurrence of Death
Custodial Deaths (while in custody of law enforcement)
« Child Deaths (under age of 18)
. Unusual or Suspicious Manner of Death

L

The Elko County Sheriff's Office Coroner Dijvision is currently supervised
by Chief Deputy Coroner, Sergeant Nicholas Czegledi, F-ABMDI. For
questions regarding Coroner Reports and Tnvestigations, please call
75.777.2505 or email at nezegledi@elkocountynv.net

Legal Responsibilities

WHAT ARE THE LEGAL RESPONSIBILITIES OF THE CORONER

NRS 259.050 Duties of the Coroner to Investigate Cause of Death. When a coroner or the cor(v

hitp://www.elkosheriff.com/coroner.html 12/14/2017
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L_@ http'![www elkashenh‘ cem/comner.hi:mi

B el @coone x|
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AUTOPSIES i

The Rlko County Coronny’s Office ulizes o serviess of the Washoe Coumty Medlesd Beaainers offica <
Bitpss/ Awwwavaslioveouaiyaafioronierf > to perform antopsior, The Covoner vy avthorize a2 nutopsy withont congent
of the wot of kin. Autopsles endered By tha corner are complsled at the exponse of he cotoer's offise. The forensi ;
putapsy inclades » detailod extornal meninabion, surgtesd pramination, X-Roys, apd collertion of Hssun gud bodily flusds,
Tissnes ere preparad and cxpmined mimawpwaﬂyhy our forensle patholopist: Rodily thuds nee aubinitied fo anor mose
Iabpritorins losally and theoughont the Uaited States for analysts for tlig ditection and quantitation of slschel, preseription
ot {lliclh drigs; oF polsons. Culbwes wisy also he propared for detormining vt o hastariad dsuages. The osuits are
kessawad by he fovasislo prihologiat to aid in dutérmining the sause of death, }

BEATH CERTIFICATES i

Dieath cettifieates are prepazed by the faneral howme Gice fhe investigation is comyplste, fhe Coroner will ratord and eertify
tha death, carlificate o zeflact ihe canse a8 eariner of deatls, This aformation will then ke teansmitted to the Stata of
Navedn, Tepactment of Vita] Statlstles. The Gemmer. doss it ssue death cartificates to Bra goner] pullie, Death
zortificates ave avaltable from the funeral honse or the Stats of Nevada, Depirivent of Vital Statistios,

EERSOMNAL PROPERTY

The Hko Cousty Coranar’s Office may esllest personal proparty that is determined 1o ba of evidsntiney walng or for asfe
Feaping. Real propeuty, suchag radiduntial  dvallings, budl dings; o automobiles svs serled of saeaxéd wotil the Jegalnext of
11 {5 idantified . In most cases, property detérndtned ot lig of velisa to the fovéstigation, will ba temed aver to tha lagal
next of in, Preseriphions medications or confrabind vwill he disposed of, destroyed or temed over 3o Taw enfuxceent
officisly, Tn the evant-the Togal newt of i cannnt ba Tosated; the Coroner will work with e Slko County Publie !
Administater for disposttlon 6f#he propariy, I

COFTES OF REFORTS

Beports generated by the Elko Conniy Covonet’s Offive axengt aubmotto publie view, Thesa xeports are avillable to the
Tapath ioet-6f 1 hut only at the éasidusion of the Investigation’ (Gicdoding disteict slomsy’s riviow) and upoy writben H
vequert; and appropiiats foes being frwarded. The yoports donot mefuded protected health infomation and veports or E
dosinimants hbabned from oiher rgancies,

TDENTIFICATION & VIEWING

Centyaty td popular holief, visnal identifiaation by $erdly ar friends is not ahvays aecessity, Mony methods afe ned o
{dentlfy camitis by the Caronst’s Offier Tn-mest eises, photigraphic identifinaion s all that &5 seulrad. Cotasiomally,
ofher inpthods; snch &y ﬂn,garpﬂnis, DA omparisan, uﬁwa,xﬂays, forensic u&mlabgs’. eto, maibe willized for positive
idmu&-catiou. W uniterstand {kat fimfly migy want to ey thgdy Soved ona a5 soin as possa'hla il wwis el otk wrlh
Feral homies to insuce $his can he dsconiplishad u-:[uinklyas reamna‘ﬁypnssﬂtle.

ORGAN & TISSUE DONATHON

‘the Elkip County Coétopsr's-Offies supports the efforis by ﬁtavamus érgan and tissoe donktion nxganimﬂum. We will
piake every effort to wecammodate tha wighes of families fo-doumte, Tha Coroner vill evaluste the &

srirssinling £ 3eth and Jetsrwiie i dovation iy procasd The Caroner sy cpnealtuith the Prossiiting Attomew of !

o t'amnty, it naeded. Correstly the Hmdﬁ Donpr Nefwoik & e argai pmrmemnnl ageicy that facilities donations
that peonr awteidd of the'hosplial, < Tt/ fevavdonot. otgjh:imhhnl
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MARGARET A MCLETCHIE, Nevada Bar No. 10931
ALINA M. SHELL, Nevada Bar No. 11711
MCLETCHIE SHELL LLC

701 East Bridger Ave., Suite 520

[Las Vegas, Nevada 89101

Telephore: (702) 728-5300; Fax: (702} 425~822(3
Ernail: maggxe@nvhtlgatmu,com

Counsel for Petitioner .
DISTRICT COURT
CLARK COUNTY NEVADA
LAS VEGAS REVIEW-JOURNAL, Case No.; A-17-758501-W
) Petitioner, Dept. No.: XXV
V3.

REPLY TO RESPONDENT'S

| | o OPPOSITION TO MOTION FO)
CLARK. COUNTY OFFICE OF THE| ATTORNEY’S FEES AND COSTS
CORONER/MEDICAL EXAMINER, |

Respondent,

Petitioner the Las Vegas Review-Joumal (the “LVRI™, by and through its
undersigned counsel, hereby submits this Reply to Responderit the Clark County Office of

1 lihe Coroner/Medical Examiner’s (the “Coroner’s Office™) Opposition to its Motion for Fees

and Costs. This Reply is supported by the attached memoranduim of points and authorities,

any attachied exhibits, the attached Declaration of ‘Margaret A. MeLetchig, the papers and

pleadings already on file heréin, and any oral argument the Court may pepmit at the hearing

1 |of this Motion,

Respectfully submitted this 4% day of January, 2018,
s/ Margaret 4. McLetchw

Margaret A, McLeteh:e, Nevada Bar No. 10931
Alina M. Shelf, Nevada Bar No, 11711
MCLETCHIE SHELL LLC

701 Bast Bridger Ave,, Suite 520

Las Vegas, Nevada 89101

Counsel for Petitioner

Case Number: A-17-758501-W

cx.sng OF THE cougg_
t
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L INTRODUCTION

As the prevailing parly in this public records petition, the LVRIJ is entitled to
reasonable atlormey’s fees and costs. Contrary to the arguments it the Coroner’s Office
Opposition (see generally Opp., pp. 5-12), a prevailing fequéster’s entitlément to anamey’s
fees and costs is not predicated upon a finding that a governmental entity acted in bad faith
in refusing to disclose public records. Instead, the entire scheme of the Ni”RAa the plain
laniguage of Nev. Rev. Stat. § 239.011(2), and the Nevada legislature’s intent in adopting the
NPRA all dictate that a requester who is forced fo bring a cburt action to obtain public records

and prevails is entitled to recoup his or her reasonable costs and fees.

Thus, the only question is whether the fees and costs are reasonable. This Court|

should apply the Brunzell factors and fully grant the fees and costs requested. Contrary to|
the Coroner’s Office™s argumeits, the requested rates for the LVRYs counsel and

paraprofessional staff are reasonsble, fully documented, and are under market for the

experience brought to bear in this action.! The LVRY supported its rates with declarationis.

Further, the nature of the work and the qualities of the advocates merit a full award. To argie
otherwise, the Coroner’s Office does riot present credible sippott for the rates it contefids
should be applied. Most importantly, the LVRI was fully siiccessful in its petition, While the
Coroner’s Office is dismissive of the nature of the case at hand, the LYRJ vindicated
important rights enshrined in the NFRA. Further, providing full compensation s consistent
with the NFRA’s expressed legisiative intent (Nev. Rev. Stat. § 239.’801} ag ensuring that a
rediester is compensated when court actior is tequires furthers access to fecords—and
disincentives noncompliznce. Accordingly, the LVRY is entitled o a full award for iis
attomey's fees and cots. |

14

11

! The Coroner’s Office does not coiitest the work actuafly performed.
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|withliolding public records, the Coroner’s Office argues at length that a requester is only

=T IR - N 7. T S YOS

‘{face. Third, it is premised on a misapprehension of the legislative history of § 239.611.
| Fourth, the Coroner’s Office’s interpretation is contraty to the interpretation of the statute by

staté governmental entities.

(liability for damages; either to the fequester or 1o the person whom the information
| |sonceris™), that does not eviscerate the provisions of the NPRA which, séparately and

.  LEGAL ARGUMENT

A. The LVRJ's Entitlement to Attormeys’ Fees is Not Preniised on Disproving
“Geod Faith,”

Pursuant to Nev. Rev. Stat. § 239.011(2), if a “requester prevails [in applying to a
district court for access to public records], the requestei is entitled to recover his orher costs
and reasonable attorney’s fees in the procesding from the governmental entity whose officer
has custody of the book or record.. Improperly bootstrapping this section i:).f the NPRA to

another section which provides civil immunity to officers who act in good faith in

entitled to fees and costs under § 239.011(2) if the requester can demonstrate that the
governmental entity acted in bad faith. (See generally Opp., pp. 5-12.) This interpretation of
§ 239.011(2) fails for four reasons. First, this iuterprﬁfaﬁ(_m is contrary to the purpose of the
NPRA, Second, the Coroner’s Office ignores the Nevada S_uprexﬁe- Court’s longstanding rule
that a court fieed sot look to. legislative history when the meaning of a statute is plain os its

1. Regiiiring # Requester to Demonstrate “Bad Faith® In Order to Recoup
Reasonable Fees and Costs is Contrary to.the Purpose of the NPRA.

Although public officials are ifmune from damages pursuant fo Nev. Rev. Stat, §
239.012 (A public officer or employeé who acts in god faith in disclosing or refusing to
disclose information and the employer of the public officer or employee are immune from

plainly, provide for attorney’s fees. Nev, Rev: Stat. § 239.011(2) provides in part that “[{}f]
the requester prevails, the requester is entitled to recover his or her costs and reasonable
attormey’s foos in the proceeding from the governmental enfity whose officer has custody of
the baok or record (emphasis added) Thus, “good faith” is irrelevant fo.the analysis
regarding entitlement to fees. And, this Court doss not, conirdry to the Coroner's Office’s
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the provision is incorrect and inconsistent with Nev. Rev. Stat. § 239,001 (“Legislative

|purpose.” The legislature also mandates that “{alny exemption, exception or balancing of

|interests which limits.or restricts access to public books and records by members of the public

‘ damages from one statute in the chapter into another statute addressing attorriey’s fees would

arguments to the contrary, have discretion to deny fees (Opp., p. 12): the statuie plainly
mandates that a prevailing requested be awarded fees and costs.?

To read a “good faith” exception from a separate section tegarding damages into

findings and declaration”) which, first and foremost, reinforces the important nature of the
NPRA. Nev. Rev. Stat. § 239.001(1) (*{t]he purpose of this chapter is to foster democratic
principles by providing members of the public with access to inspect and copy public books
and records to the extent permitied by law”). Nev, Rev. Stat. § 239.001(2) then mandates
that “[t]he provisions of this chapter must be construed liberally to catry. out this important

must be construed narrowly.” Nev. Rev. Stat. § 239.001(3). Bootstrapping a limitation on

violate these legislative mandates (as well as basic rules of statutory interpretation).
Mareover, the Coronet’s Office elides the fact that the provision regarding good
faith immunity from damages specifically only refers to immunity for “fa] public officer or
employee,” (i.e., an individual) whereas the provision on fees makes govemmemai entities™
liable for fees: Neyv. Rev. Stat, § 239.005 (5) defines “govemmental entity” as follows:,

{8) An elected or appointed officer of this State ok of a politieal subd:vismn
of this State;

{b) An institution, board, commission, bureau, council, department,
division, authotity or other wnit of government of this State, including,
withoui Hmitation, an agency of the Executive Départment, or of a politica)
stbdivision of this State;

(€) A university forindation; as defined in NRS 396.405; or

(&) An educational foundation, as defined in NRS 388.750, to.the extent that
the foundation is dedicated 1o the assistance of public schunia

2 Even if fees Wﬁre: discretionary, the Coutt should of course grant them to the-LVRJ in this
cdse: -
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|this Cout to look at the legistative history to iriterpret the statute. This runs afoul of basic
[Nev. 92,95, 249 P.3d 1226, 1228 {201 1) (citation and internal quotation marks omitted); see

15| plain meaning to 4 statute that is not ambiguous.”)

3| governinental entity acted in bad faith; it only requites thai the requester prevail, Despite all

§ 239011 Supports awarding fees o 4 prevailing requester—and doinig so expeditiously to
| |furfher sccess.

Thus, while non-elected or non-appointed officers and employees have good faith immunity
from damages, governmental entities such as the Coroner’s Office who fall within the
definition of Nev. Rév, Stat. § 239.005(5) do not. In short, even if the immunity from Hability
provision applied, at best it only protects “[a] public empl,eyae or officer” (Nev. Rev. Stat, §
239.0112) and the Coroner’s Office is neither,

2. The Legistative History Is Irrelevant,

Even though the statute is clear on its face, and even though the legislative intent

favoring access to public records is spelled out in the NPRA itself, the Coroner’s Office asks

canons of statutory interpretation which mandate that “when a statute is clear on its f}ma, a

court cannot go beyond the sfatute in determining legislative intent.” Stare v. Lucero, 127

also Robert E. v. Justice Court, 99 Nev. 443, 445, 664 P.2d 957, 959 (1983) (same); see also
Store v. Catanio, 120 Nev, 1030, 1033, 102 P.3d 588, 590 (2004) (“We must attribute the

Here, the language of Nev. Rev. Stat, § 239.011(2) is plain: if a requester prevails
in an action 1o obtain public. records, “the requiester is entitled to recover his or her reasonable
costs and attorney’s fees in the proceeding from the governmental entity whose officer has

cuistody of the book or record.” The statute does not require a requester to demonstiate a

this, the Coroner’s Office is asking this Court to rely on outside “legislative history” to negate
an important provision of the NPRA. 1t should not do so.
3. The Legislative Histary Does Not Support The Coroner’s Office’s Position,

Even if it were propetly before the Court, the legislative iais‘t’ory of Nev, Rev. Stat,

First, as the Society fd:j Professional Journalists explained, the bill was designed

“s50 @ signal is sent to the public empib}’@é‘s who hold pﬁhl’ic records that it is their job. tg
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ensure the public has easy access to those documents which indeed are open to review by
taxpayers.” (Legislative History of 1993 Assembly Bill 365, attached as Exh. 6, p. 15°.)
Rendering the fees and cosis provision meaningless would be inconsistent with this purpose,
which, as detailed above, is now enshrined in the NPRA.

Second, the history regarding the bill makes clear that there is no bad faith
requirement in the fees and costs provision. Section 2 addressed fees and costs and Section
3 separately addressed good faith liability form damages. With regard to Section 2, on May
7, 1993, there was discussion making clear that, as initially written, Section 2 mandated that,
if the requester prevails, “he was entitled 10 recover his 'cﬁsts and fees and attorney’s fees in
the proceeding, from the agency whose officer had custody of the récord. (Id., pp. 43-44.)
That is all it said as originally written. During the subcommittee hearing, there was some
discussion about whether an agency should be entitled to fees if it prevailed——an idea which
was rejected because it would restrict people from going to court, (Id., p. 4.) The Legislative
did, however, write oné (and only one) limitation into the fees and costs provision: it added

1 [the word “reasonable” 10 qualify the fees and costs to which a requester is entitled. (. p.

44.) Then, a separate discussion ensued regarding Section 3 {addi‘essing _gonﬁ faith
m:tmumty) (id., p. 44.) Afier passing a motion finalizing the Jees and ¢osts langnage, the
commiittee went on to discuss Section 3. There was explanation that Section 3 “was fora
civil penalty to be imposed on.a public employee who acted in bad faith.” (Jd., p. 45
Thus, the bill was designed to revamp and strerigithen aceess to public records, It

set forth a mechanisin by which a requester could go 0. couri—and get fees and costs upon

on Section 2, For example, while there was testimony to the commitiee that costs and fees

3 The Coroner’s Office mrsluded acopy of the legislative history of 1993 A.B, 365 as Exb. B
16 its Opposition which omits pages 36 through 65; the LVRJI’s Exh. 6 is the compiete
legislative history of A.B. 365,

prevailing, It also separately replaced a prior provision that imposéd crinvinal lability with|
orie Jimiting civil liability to those cases in which the goveiniiental officer of eniployee did
notact in good faith: .Nnti;ing it the record shows that Section 3 was intended as a limitation
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' |Nevada Lawyer, an official publication of the State Bar of Nevada regarding the NPRA, In

|costs in a public récords action, (See Exh. 7 (March 26, 2015 Public Records preseiation

would be “granted only when it wag a denial of what was clearly a public record,” that
sentence was sandwiched with a discussion of frivolous lawsuits; Ms. Engleman was not

urging a limitation on the fzes and costs provision-—she was assuring legistators that public

such “iagiaiative history®” certainly cannot be tised to dodge the plain fext of the NPRA.

4. The Nevada Attorney General Does Nat Read a “Bad Faith” Requirement
Innto Nev. Rev, § 239.011(2).

The Coroner relies on attorney general testimony o support its position that bad
faith is a perquisite to g fee award in a NPRA case (Opp., p. 11:7-1 1')_fWhile arguably not
even relevart, in fact the Coroner’s Office’s interpretation of Nev. Rev. Stat, § 230.01 i(?,) is
at odds with the State of Nevada®s interpretation of the statute. For example, Sarah Bradley,
a Senior Deputy Attorney General, authored an article for the April 2012 edition of the

that article, Deputy Attomey General Bradley noted that
lji]f a staiagn%gency decides not to disclose requested records and the fssue is
itigated and the agency loses, the requestor is enlitled to-recover costs and
reasonable attomey’s fees in pussuing the court action (NRS 239.011).
Thus, it is itnportant that the-agency and its decision maker recognize that
an incorreet decision to withhold requested records may be costly,
Sara Bradley, Public Records Under the Nevada Public Records Act, Nevada Lawyer, April
2012, at 17-18.% Ms. Bradley has also presented trainiig to various municipal entities and

provided the same information regarding a requester’s entitlement to attorney’s fees and

prepared for Catson City) at p. 32.) Although these publications do not carty the force of
law, they are strong indications that the Nevada Attorney General’s office—thie state ageticy
tasked with i,nterpréﬁng Nevada’s laws--does not read a '-“'badl- faith” requirement into Nev.
Rev, Statl. § 239.011(2).

1 Available online at hitps:/iwww.nvbar.org/wp- _ _
content/uploads/NevLawyer_April 2012 Public_Records_V2.pdf' (last aceessed December
26, 2017). "

agencies would not be on.the hook for fees and costs if a lawsuit was frivolous, It any case,
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| experience with responding to records requests, it should have kinown it had an leﬂigati'ointa-
' provide legal auth_afity to justify its nondisclosure of public records, and that Attorney

B. 'The Coroner’s Office Did Not Act in Good Faith in Refusing to Disc!use the
Requested Records

Assuming arguendo that Nev, Rev, Stat. § 239.011(2) réquires a prevailing
requester to demonstrate a governmental entity acted in bad faith in refusing to disclose
public records, thé record of this matter demonstrates the Coroner’s Office acied ini bad faith.
Under the NPRA, a governmental entity which secks to withhold public records must, within
five business days of receiving a request, provide the requester written notice of that fact
with citation to the “specific statute or other legal authority that makes the public book or
records, or a part thereof, confidenitial” Nev. Rev. Stat. § 239.0 107(1)(d) (emphasis added).
Moreover, the governmental entity bears the burden of proving by a preponderance of
evideiice that the record(s) it seeks to withhold sre confidential. Nev. Rev. Stat. § 236.0113,

In prior papers filed in this matter, the Coroner’s Office asserted that unider the
leadership of its current Coroner, it has “received dozens of requests forautopsy reports from
the media, including the R1.” (Réspm;&e to Memordndum in Support of i?c:titic;n., P, 24:2-8‘-
25-1.) Given this expetience with responding to public records requests; the Coroner’s Office
is presumably aware of its obligations under the NPRA. Yet, in spite of that apparent
famitiarity with its obligations, the Coroner’s Office fatled to comiply  with §

239, 0107{1){&)’3 reqmrement to timely provide specxﬁe legal authority to justify its refusal

o dlsclose the requested autopsy records, mstmad reiymg on a non-binding Aftorney General
Opinion.

The Coroner’s Office agserts that iis reliance on AGO 82-12 demotistrates that it
acted in g'o.éc_i faith. (Opp, pp. 15:4-16:7.) HQWev_ef, given the Coroner’s Office’s prafessed

General Opiniions are ot legal authority. See Univ. & Crty. Coll. Sys Of Nevada v. DR
Paruiers, 117 Nev. 195,203, 18 P.3d 1042, 1048 (2001 ) (eiting Goldman v. Bryan, 106 Nev,
30, 42, 787 P.2d 372, 380 (1990)). Moreover, AGO §2-12 predated changes to the: NPRA,
Thus, the Cotoner’s Office’s reliance ori AGO 82+12 does not support ity assertion that it
acted in goad faith. |
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Imitnicipalities take the same position is not relevant to whether the Coroner’s Office acted
-Hin bad faith when it failed to micet its obligations under the NPRA.

The Coroner’s Office also argues that its refusal to disclose the requested records
was in good faith because its “policy of limiting dissemination of autopsy reports to the riext
of kin is consistent with the practice of Washoe County and Elko County.” (Dpp, p 14:13-
14.) That argument, however, is misplaced, as the individual practices of locat municipalities
catinot tromp the Nevada legislature’s intent in adopting the NPRA., See, e.g., Lanib v. Mirin,
90 Nev. 329,332, 526 P.24 80, 82 (1974) (*Whenever a legislature sees fit to adopt a general
scheme for the regulation of particular subject, local control over the same subject, through
legislation, ceases.”) accord Crowley v. Dujj%in, 109 Nev. 597, 605, 855 P.2d 5‘36, 541
(1993). Thus, once the legisiature has adopted a scheme to regulate a particular subject—in
this case, 3 general scheme for accessing public records—*“{iln no event may g sbunty
enforce regulations whi;c,!; are in coniflict with the clear mandate of the legislature.” Lanmb, 90
Nev, 329, 333, 526 P.2d 80,.82 {citing Mabank Corperation v. Bogrd 0fZaniﬁgAppeals,, 143
Conn. 132, 120 A.2d 149 (1956)). |

The NPRA is & clear ex;ﬁression of the 'Névada legislature’s intent to develop a
comprehensive statutory scheme to facililate access to public records, and provides that
ahsent statutory or 1¢g_-a: aﬁtﬁérity 16 the contrary, governmental records are presumptively
public records. The Nevada legislanire also provided cleat and specific guidance regarding
the timing and manner for responding to piiﬁl_iﬁ. records request, Thus, that other

C. The Hourly Rates for Attorney and Paralegal Work Are Reasonable.

This Case Was Not Simple. |

The Coroner’s Office also takes issue with the reasonable hourly rate counsel for
the Review-Journal has requested for the work performed by attorrieys, a paralegal, and
support staff. The Coroner’s Office first asserty that this was “not a fimie consuming or
complex case,” and that the “legal principles and arguments presented in this case are ones.
that these atforneys have anaij}zéd, briefed, and argued many times." (Opp.. p. 16:22-26.)
While undetsigned coursel has litigated NPRA matters, this case—as the Cargpner*g.i)fﬁg.e_
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admits in its Opposition—"involves an unsettled and contentious area of public records law
with serious legal questions of public importance.” (Opp., p. 16:4-5.) Because this is an
unsettled area of law, counsel for the LVRY was required to do extensive research regarding

other states’ laws, state and federal court rulings regarding access to autopsy reports, and

|research regarding the applicability of federal statutes such as HIPAA. Counsel for the LVRI

also performed extensive research regarding Nev. Rev. Stat. § 432B.407, one of the statites
untimely cited by the Coroner’s Office as g basis for iis nondisclosure, And in addition to

teaditional leggal research, counsel for the LVRI was also required to review the minutes from

|several 2017 Nevada Legislative hedring to deferminie the applicability of Assembly Bill 57.

The Rates Sought Are Reasonable.
With regards to the Coroner’s Office’s argument regarding the appropriate hourly
rate for the attorneys and paraprofessional support staff in this matter, the cases cited by

Cérdnar’s Office as establishing the “reasonable™ houily rates are inapposite to the instant

|case. For example, Webb v. Ada Cty, 285 F.3d 829 (9th Cir. 2002)5 is entirely inapposite, a8

the attorney’s fees in that case—a § 1983 civil ri_ghts class action—were limited by the Prison
Litigation Reform Act. See fd. at 1. 6 (“In law suits brought by prisoners; . . . the method of
caleulating the Liourly rate for attorney’s fees is dictated by the PLRA. See 42 US.C. §
19975((3}(3}”). The rerainder of the cases cited by the Coroner’s Office dnvolved disputes in
comparatively straightforward oivil matters. For example, Archway Ins. Servs., LLC »
Hartis, 2014 WL 384530 {D. Nev. 2014), (cited at Opp., p. 17:10-12), involved a dispute
over the reasonable Kourly rate In a case involvifig fraud and breach of contract claims that
were dismissed by the district court because of plaintiffs” motion for voluntary dismissal.
Another case cited by the Coronet’s Office, Conbay v, Wynn Lds Vegas, LLC, 2014 WL
4079483 (D. Nev. 2014), involved & datermination of the reasonable hourly rate in a federal
totts action: By contrast here, the LVRYJ filed a complex pe:ti‘ﬁ_qrg.as,;ki?ng the Coutt to mandate
the Coréner’s Office comply with the NPRA. This litigation was complex; and required

oD 177
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significant counsel to expend significant time and resources in successfully litigating the

ol

case.

~ Ms. McLetchie, the primary attorney in this mattér, has many years® experience
litigating complex: civil rights and public records cases—both as an attarney with the ACLU,
and while an aftorney in private practice. Her hourly rate reflects that breadth of experience.
Ms. Sheil’s hourly rete reflects her years of experience litigating complex federal crimina
defense issues while working with the Federal Public Defender for the Distriet of Nevada;

and ber work on complex civil rights and public records cases after transitioning into private

practice in 2015, As reflected in the declaration of attorney Katfﬂgen 1. England, an attorney

fray
f]

with 37 years of experience practicing in Neévada, the billing rates of McLetchie Shell are

St

rensonable, and “below the market rates [Ms. McLeichie and Ms. Shell] could otherwise
cormand in Souther Nevada.” (Exh. 5 (Declaration of Kaihleen J. England), § 4.
In fact, the requested rates for Ms, McLetchie and Ms. Shell are reasonable when

—
L I o

compared fo the rates of another firm that was hired to iii’igate against McLetchie Shell in
another recent NPRA matter. On March 20, 2017, the LVRY sibmitted a public records
request to the City of Henderson “seeking all public fecords related to the retention, and
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payment of the law firm Bailey Kennedy pertaining 16 légal services”™ it provided in Las
Vegas Review-Journgl v. City of Henderson, ‘Eightii Judicial District Ceur{ Case No. A«16-
| 747289-W, another public records matter. (Exh, 8 (Match 90, 2017 PRA, request fetter); see
atse Declaration of Margaret A, McLetohie-(“MoLex_éhie. Deel. ) at 4 5.) Henderson provided

= T =

documents responsive to that request on Aprit 4, 2017 reflecting paytoetits sriade o Bailey

NoR

Kennedy for legal services provided between Novetnber 30, 2016 and February 38, 2017.
(Exh. 9 (April 4, 2017 PRA resporise); MeLetehie Decl. at'§ 6 Bailey Kennedy’s top]
billers-—Sarah B, Harmon and Dernis L. Kenhedy--billed at a rate of $495.00 per hour,
5| {while its lowest bilier—Kelly B. Stout, a 2010 law graduate—billed at a rate of $300.00 per
hour, (Id. at ¥ 7) Moreover, the undersigned believes that these rates ate reduced rates,

SRR

The Coroner’s Office argument that the rate for paraprofessional Pharan Burehfield

[ I 4

should be reduced is also misplaced. As with.the cases it 'c-iied_in,suppoﬂ; of its drgument that|
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Ms. McLetchie and Ms. Shell’s rates are unreasonable, the cases it cites in support of
reduding Ms. Burchfield's hourly rate from $150.00 to $125.00 are also ‘inappqsite. For
example, Boliba v. Camping World, Inc., 2015 WL 5089808 (D. Nev. August 27, 2015)5,
dealt with a straightforward motion to strike a late disclosed! expert teport. Jd_ at *1.
I,  CONCLUSION

For these reasons, and for the reasons set forth in the LVR]'s Motion for Attt;méy‘s
Fees and Costs; the LVRJ respectfully requests that this Court award the LVRI all its
attorngys” fees and costs, pursuant to N_ev, Rev. Stat. § 239.011(2), in the total amdunt of;
$32.377.52. The LVRJ also hereby reserves the right to supplement its request for fees with
additional fees and costs incurred by counsel in defending its motion for fees and costs, as

well as any fees it may incur should it prevail in the appeal filed by the Coroner”s Office.

Respectfully submitted this 4" day of Janiuary, 2018,

sl Margaret 4 Mcletchie .
Margaret A. McLetchie, Nevada Bar No. 10931
Aliria M. Shell, Nevada Bar No. 11711
MCLETCHIE SHELL LLC

701 East Bridger Ave., Suite 520

Las Vegas, Nevada 89101

Counsel for Petitionei”

o

S Opp, p. 18:17-18.
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| this 4" day of Januasy, 2018, I did cause a true copy of the foregoing REPLY TO

b e
=

CERTIFICATE OF SERVICE
Prrsuant to Administrative Order 14-2 and N,EF.C.R. 9, I hereby certify that on

RESPONDENT*S OPPOSITION TO MOTION FOR ATTORNEY’S FEES AND COSTS
in Las Pegas Review~Journal v. Clark County Qffice of the Coroner/Medical Exariner,
Clark County District Court Case No. A-17-758501-W, to be served electronically using the
Odyssey File & Serve elettronic filing service system, to all parties with an email address on
record,

Pursuant to NRCP 5(b)(2)(B) I hiereby furthier certify that on the 49 day of January,
2018, I mailed a true and correct copy of the forsgoing REPLY TO RESPONDENT'S
OPPOSITION TO MOTION FOR ATTORNEY'S FEES AND COSTS by depositing the
same in the United States mail, first-class postage _pz‘&gaid, to the following:

Mary-Anne Miller and Laura Rehfeldt

Clark County District Attorney’s Office

500 S, Grand Central Pkwy., Ste, 5075

Las Vegas, NV 89106
Counsel for Respandénn Clark County. Qffice of the Camnar/ﬁ:(edtml Exyiminer

An Empiuyee of MELETC!HE SHELL LLC

I . . INDEXOREXHI&ITS“ _ B

L";Eitl_iiliit i,.Descrlpimn : S E,Baies" s
6 Legislative Histary of {993 Assambly Bill 363 LVRJOBI»LVRJﬂBﬁ
7 | Marcki 26, 2015 Pubhc Records presentation prepared | LVRIO67-LVRI108

for Catson City .
8 _| March 20, 2017 PRA :equest letter Z :LVRJIG%LVRJHQ
LI Aprli 4, 2017 PRA. response _ LVYRITL *LVRIHO
13.
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I, MARGARET A. MCLETCHIE, declate, pursuant fo Nev. Rev, Stat. § §3.330,
as follows: |

1. 1 have personal kriowledge of the facts set fotth below, and, if calied as a
witniess, could testify to ther,

2. 1 am an attorney duly lcensed to pragtice law in Nevada,

3 I ami & partner at the law firm of McLetchie Shell, LLC, and I am lead
cotnsel for t_im Las Vegas Review-Joutnsl in Las Vegas Review-Journal v, Clark County
Office of Céf‘or’zerk-‘ Medié¢al Examiner, Clark County Distriet Court Case No. A-17-758501-
.W' |

4, 1 3m making this dectaration to provide information justifying the fee and
costs request in this case, to authenticate documents attached as exhibits iy support of Reply
to Respondent’s Opposition to Motion for Attorney’s Fees, and to verify factual
tepiesentations epﬁ%ainied in the Reply.

5. OtiMarch 20,2017, my office submitted a piblic records request to the City
of Henderson “seeking all public r_ecérﬂs related to the retention and paymient of the law firm
Bailey Kennedy pertaining to legal services” it provided in Las Vegd&RéviﬁwJoumal v. City

8 | |of Henderson, Bighth Judicial District Court Case No. A-16:747289-W, ariother. public

records matter, Atached as Exhibit 8 is a true and correct copy of that request, maintained

| by my office as a regular course of litigation,

6. 'The City of Henderson provided documents responsive io that request on
Agpril 4, 2017 reflecting payments made to Bailey Kennedy for legal seivices provided
befveen November 30, 2016 and February 28, 2017, Attached as Exhibit 9 is a true and
cotrect copy of the response sent fo my office from City of Henderson.

7. Bailey Kentiedy’s top billers—8atah E. Harmon and Dennis L. Kennedy—
;biiz,e‘_d at & rate of $495.00 per hour, while ifs fowest biller—Kelly B Stout; a 2010 law,
graluate—billed 4l a rate of $300.00 per hour. (See Exhibit 9.)
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8 I ¢ertify and declare under the penalty of perjury under the law of the State
of Nevada that the foregoing is true and correct, and this declaration.was executed at Las

Vegas, Nevada, the 4 day of January, 2018,

=

GARET A, MCLETCHIE
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DETATL LISTING TODAY'S DATE:Oct. 14, 1993
FROM FIRST TO LAST STEP TIME :11:12 am
N"LIS LEG. DAY:93 Regular
1443 PAGE :t 1 OF 1
AR 365 By Commerce PUBLIC RECORDS

03/16

03/17
03/17

06,01
06/01

30

31
31

84
84

05/02” 85

06/03
06/03

86
86

06/04v" 87

Dv, 45
06/05

06705
06/26
06/26

06726

87
87

87
104
104

104

06/26v104

06/27
06727
06/29
07/02
07/06

1096
106
i08
111

o

Substitutes civil enforcement of access to public records
for criminal penalty. (BDR 19-393)

fiscal Note: Effect on Local Government: No. Effect on the
8tate or on Industrial Insurance: No.

Read first time. Referred to Committee on
Government Affairs, To printer.
From printer. T¢ committee.
Datez discussed in committee: 4/13, 4/14, 4/§Q$ﬁ$¢g;¢$d§_§LL
5/11, 5/25 (A&DP)
From committee: Amend, and do pass as amended.
{(Amendment number 510.)
Read second time. Amended. To printer.
From printer. To engrossnment,
Engrossed. First reprinty”
Read third time. Passed, as amended. Title approved.
{41 Yeas, 0 Nays, 1 Absent, 0 Excused, 0 Not Voting.) To
Senate.
ate.
Read first time. Referred to Committee on
Govt Affairs. To committee.
Dates discussed in Committee: 6/18, 6/25 (DP)
From committee: Do pass.
Declared an emergency measure under the Constitution and
placed on General File for next legisiative day.
Placed on General File.
Read third time. Passed. Title approved. (21 Yeas, 0 Nays,
0 Absent, 0 Excused, 0 Not Voting.) To Assembly.
In Assenbly.
To enrollment.
Enrolled and delivered to CGovernor.
Approved by the Governor.
Chapter 393,
Section 5 of this act effective 12:01 a.m. October 1, 1993,
Remainder of this act effective October 1, 1993,

(* = instrument from prior session)
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NEVADA LEGISLATURE
SIXTY-SEVENTH SESSION
1993

SUMMARY OF LEGISLATION

PREPARED BY
RESEARCH DIVISION

LEGISLATIVE COUNSEL BUREAU
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A.B. 365 (Chapter 393)

Assembly Bill 365 removes the criminal penalty for a state officer who refuses
to allow access to a public record. Instead of the criminal penalty, the
measure substitutes a procedure for civil enforcement of the laws governing
access to public records. The bill also grants immunity from liability for
damages to public officers, employees and their employers who act i good
faith in disclosing or refusing to disclose information.

Referred to Assembly Committee on Government Affairs
ASSEMBLY VOTE: 41-0-1

Referred to Senate Committee on Government Affairs
SENATE VOTE: 21-0-0

Effective October 1, 1993

LVRI0O03

2

611



NgNNNHHl—IHI—*\—JHMHH
E-u NHO\DOOQO(A.&MNHQ\DWQO\U\&MNH

A.B. 363

ASSEMBLY BILL No. 365—COMMITIEE ON COMMERCE
MarcH 16, 1993

Referred to Committee on Government Affairs

SUMMARY —Substitutes civil enforcement of access to public rocords for criminal penalty.
(BDR 19-393)

FISCAL NOTE: Effect on Lecai Government: No.
Effect on the State or on Industrial Insurance: No.

g

EXPLARATION—Matter In Ttalics [s ntw; melter in bruckers [} s material 1o be omitied-

AN ACT relating to public information; substituting civil onfarcenient of access to public books
and records for @ crimingl penalty for denial of sccess; conferring lmmunity upon
public officers and employces for ceriain actions in good faith; and providing other
matiers properly relating thereto,

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED [N SENATE
AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 239 of NRS is hereby amended by adding theseto the
provisions set forth as sections 2 and 3 of this act.

Sec. 2. If a request for inspection or copying of a public baok or record
open o inspection and copying is denied, the requester may apply to the
district court in the county in which the book or record is located for an order
permitting him to inspect or copy it. The court shall give this matter priovity
‘over ather civil matters to which priarity is not given by other statutes. If the
requester prevails, he is entitled (o recover his costs and attorney’s fees in the
proceeding from the agency whose officer has custody of the book or record.

Sec. 3. A public officer or employee who acts in good faith in disclosing or
refusing to disclose information is immune from lobility for damages, either
to the requester or to the person whom the information concerns.

Sec., 4, NRS 239.010 is hereby amended to read as follows:

239.010 [1.] All public books and public records of state, county, city,
district, governmental subdivision and quasi-municipal corporation officers
and offices of this state (and all departments thereof), the contents of which
are not otherwise declared by law to be confidential, {shall] must be open a
all times during office hours to inspection by any person, and the {same]
Books and records may be fully copied or an abstract or memorandum
prepared therefrom, and any copics, abstracts of memoranda taken therefrom
may be utilized to supply the general public with copies, abstracts or memo-
randa of the records or in any other way in which the [same] books and
reccgrds may be used to the advantage of the owner thereof or of the general
public.

LVRI004
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[2. Any officer having the custody of any of the public books and public
records described in subsection 1 who refuses any person the right 1o inspect
such books and records as provided in subsection 1 is guilty of a
misdemeanor.]

Sec, 5. NRS 122.040 is hereby amended to read as follows:

122.040 1. Before persons may be joined in marriage, a license must be
obtained for that purpose from the county clerk of any county in the state, at
the county seat of that county.

2. Before jssuing a marriage lcense, the county clerk may require evi-
dence that the applicant for the license is of age. The county clerk shall accept
a statement under oath by the applicant and the applicant’s parent, if availa-
ble, that the applicant is of age.

3, The county clerk issuing the license shali require the applicant to
answer under oath each of the questions contained in the form of license, and,
if the applicant cannot answer positively any questions with reference to the
other person named in the license, the clerk shall require both persons named
in the lcense to appear before him and to answer, under oath, the questions
contained in the form of license. If any of the information required is
unknown to the person responding to the question, he must state that the
answer is unknown,

4, 1f any of the persons intending to marry is under age and has not been
previously marrled, and if the authorization of a distriet court is not required,
the clerk shall issue the [icense if the consent of the parent or guardian is:
Ea% Personally given before the clerk;

) Certified under the hand of the parent or guardian, attested by two
witnesses, one of whom must appear before the clerk and make oath that he
saw the parent or guardian subscribe his name to the annexed certificate, or
heard him or her acknowledge it; or

{c) In writing, subscribed to and acknowledged before a person authorized
by law to administer oaths. A facsimile of the acknowledged writing must be
accepted if the original is not available.

5. If the authorization of a district court is required, the county clerk shall
issue the license if that authorization is given to him in writing.

6. All records pertaining to matriage licenses are public records and open
to inspection pursuant to the provisions of NRS 239.010. {Any county clerk
who refuses to permit an inspection is guilty of a misdemeanor.]

7. A marriage license issued on or after July 1, 1987, expires 1 year after
its date of issuance,

@
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Assembly Committee on Government Affairs
April 13, 1983
Page: 2

Executive Director, Nevada Asggociation of Counties; William
Isaeff, Chief Deputy City Attorney, City of Reno; Michael
Pitlock, Member, Nevada Public Service Commission; Myla
Florence, Administrator, Welfare Division; Brooke Nielsen,
Agsistant Attorney General, Office of Attorney General;
Pebbie Cahill, Nevada State Education Asgscciation; Mike
Dyer, Genaral Counsel, Nevada State Education Association;
Jim Weller, Director, Department of Motor Vehicles and
Publice Safety; Darcy Coss, Deputy Attorney General,
Department of Motor Vehiclea and Public Safety; Orland
Outland, Self; Rebert Gagnier, Executive Director, State of
Nevada Employees Association; Frank Barker, Captain, Las
Vegas Metropolitan Police Department; Arlene Ralbovaky,
Director, Police Records Section, Las Vegas Metropolitan
Police Department; Joe Melcher, Washoe County Recorder;
James Wright, Chief Deputy Recorder, Waghoe County, Robert
Cox, Nevada State School Beard Asgociation and Washoe
County School District; and Jim Richardson, Nevada Faculty
Alliance.

ASSEMBLY BILL 364 - Makes wvarious changes regarding access to
public books and records.

Substitutes civil enforcement of access to
public records for criminal penalty.

ASSEMBLY BILL 365

ASSEMBLY BILL 366

Establishes procedures for public inspectien
of publis records.

ASSEMBLY BILL 367 Defines ‘"public record"™ to accommodate
various forms in which records are

maintained.

ASSFMBLY BILL 368

Requires charges for copies of public
records not to exceed cost.

Asgenblyman Gene Porter, Distrilot 8, testified AR 364, AB 365
and AB 366, as well as AR 367 and AB 368 scheduled to be heard
on Wednesday, April 14, resulted from an interiw subcommittee
which he had chaired, to study Nevada’s laws governing public
books and racords. Committee membaers, a twalve member advigory
group appointed by the Governor to assist in deliberations, and
the results of the study can be found in Bulletin No. 93-9,
Research Library, Legislative Counsel Bureawu., Mr. Porter then
degeribed how the gtudy waz carried ocut with the regults leading
te the adoption of 22 racommendations. It was those 22

LVRI006
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Assembly Committee on Government Affairs
April 13, 1933
Page: 3

recommendations which now made up the aforementioned five bills.
Continuing, Mr. Forter said, "The issues involved with publice
recoxrds are difficult ones. There are few areas of public
policy that have as many competing interests. The goveroment’s
need for information, the people’s right to have access to that
information and the fundamental right to privacy must be
delicately balanced. The task before the asubocommittee and
advisory group was enormous. Our public record’s law has not
been significantly amended singe 1911. What you have before yvou
is our attempt to balance those significant competing
interests."” Mr. Porter then gave the committee a brief overview
of all the bills. In closing, Mr. Porter urged the committee to
read the study and said, "The deliberations that you will
undergo for the next two days, and subseguent work sessions,
force you to balance the information contained, and which iz now
available in the tschnology age, with the public’s right to know
what its govermment is doing. Government has a leot of
information on each of uz, private industry has a lot of
information on each of us....what the ACR subcommittee tried to
do was formulate a bread, general policy that anything done on
taxpayer time or expense within the public arena was accessible
to the public.® He explained the only exception dealt with
madical records within a public facility, those records would be
kept confidential. He then advised the committee to not try and
craft exemptions t¢ acconmodate those in the audience who would
tegtify to their own respected interest, ae several hundred
already existed in Nevada law and a subsequent interim study had
been recommended to study those exemptions.

Mrs. Lambert <questioned the meaning of the definition
tgovernmental entity.r® She gave an example utilizing
Chapter 624. Mr. Porter replied the subcommittee’s dafinition
wag contained in Section 2 of AR 364. Mrs. Lambert then agked,
"You think having ’funded by public money’ will preclude any
exemptions, like the example I gave you for the general
improvement districts?" Mr. Porter answered he did not see any
conflict in the two definitions. Further discussion followed.

My, Neighbors asked if a fiscal impact had been determined on
any of the bills, specifically AR 366, Mr. Porter responded
AB 366 merely ocutlined how to acquire a record. explaining the
process.

Ande Engleman, Nevada Press Association (NPA)} introduced Laura

Wingard, City Editor, Las Vegas Review-Journal and President,
Society of Profesgional Journalists.

LVRI007
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Agsembly Committee on Government Affairs
April 13, 1593
Page: 4

Mas. Wingard presented prepared testimony (EXHIBIT C} to the
committee.

Ms. Engleman then introduced Evan Wallach, General Counsel,
Neavada Press Association, «iting his background.

Mrz. Wallach stated the publiec not only had the right to know,
but the need to know, in order to make intelligent decisions and
to give informed consent. He then proceeded to elaborate on his
statement, addressed Mrs. Lawmbert’s concern regarding the
definition of "governmental entity, and explained the objsctives
of each bill,

Mrs. Lambert gqueried Mr. Wallach regarding Section 3, page 2 of
AB 364. She asked, "Who is going to determine this and will
they need guidelines?® Mr. Wallach answered, "This section
arises because some years age the Nevada Supreme Court decided
a case called Bradshaw.® He then gave his interpretation of the
Bradshaw case and its interpretation across the state by
governmental entities. He added, "I have yet to hear of a
- situation where somebody has asked for governmental records
which are open by law, and the AG’s office or District Attorney
hag said, ‘We balanced it and you won, you get these records.’
That’s wrong, that‘s dead flat wrong. That’s what this is in
here to c¢orrect.” Further discussion ensued regarding
balancing.

Ms. Engleman testified this was not the first attempt to bring
Nevada’s publlie record’s law into the twentieth century. She
referenced the interim study performed in 1982 and the access
the public presently had under Nevada Revised Statute 239. In
addition, ghe presented the committee with Exhibit D and said,
"You see an article there before you where a Clark County
Commissioner could not even access public information asg to the
financial ztatug of hila own County from the County Treasurer who
was another elected official,...We are not set up to help the
public, other than to give them some non-legal advice on things
they might ask for when they go in....There really is no one to
help the public at all at the present time." She then described
the various problems encountered when attempting to acquire
public records, the NPA‘s reluctance to participate in the
interim atudy, the results of a private study she herself had
conducted via telephone with each school district in an attempt
to find out how much the County Superintendent of Fducation was
paid, and pointed out the bills were a result of compromise. In
conclusion, she directed the committee’s attention to Exhibit E,
a survey commissioned by NPA, and the removal of punitive

10Ge
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Aggembly Committee on Government Affairs
April 13, 19593
Page: 5

affects on a public employee for refusing access to public
records,

Mr. Williams asked for more clarification on Section 3. He
suggasted balancing dealt with a specific situation at a
ppacific time but did not take inte conaideration future
potentialities of abuse to the public. Mr. Wallach replied
records closzed by law were the only ones being dealt with. He
said, "We are not asking that yvou mandate that somebody provide
the information, because if we did and you did it, you would be
Raying it wag open. We are not saying this laundry list of
things which should be closed is something which should bke
opened. All we are saying in here is stop and consider. The
situation that you pose is one factor to consider. But there
are 2o many varieties in human experience, that all you can de
iz ask somebody in tha law to apply it on a gituation-by-
situation basis. It’'s not perfect but it is the most workable
thing we could create and it, at least, addressea your concern.”

Mra. Augustine commented on the gurvey saying, although
statewide, it was such a small sample, A discusgsion ensued
regarding statistical sampling.

In one last comment, Ms. Engleman clarified why it was important
to open personnel files.

Karen Kavanau, Director, State Department of Data Processing,

stated she had merved on the advisory committee adding, "AB 367
which you will hear tomorrow declares electronic or computer
records as a public record. AB 366 describes the procedure for
accessing a public record. The Department of Data Processing is
neutral as to what records should be accessible. This ism
clearly a legislative decision. I am here today to request two
minor modifications to AB 366 and to emphasize a third point.
If you would refer to Section 2 of AB 366 it readsa,....I would
ask that you would strike the words ‘or other electronic means.’
The reagon I say that is because, if you don’t, this could be
interpreted to permit direct on-line access to government’s
databases and data communication networks. I den‘t believe
that’s your intent and I can tell you that state government
aimply isn’t prepared for it. In Section 3, subsection a,
subgactlon 2, if you would insert the word paper in the sentence
that reads,....if you would amend that to say facilities for
making ‘paper’ copies. The reasgson I ask that is, if you don't,
it could be interpreted that govermment would have to provide
facilities to make dJdiskettes and tapes which could be very
expensive. And finally, in Section 5, it reads,....I would like
you to clarify....that we are talking about the government

1667
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Assembly Committee on CGovernment Affairg
April 13, 1953
Page: 6

entity that actually does gather and use that data, not the data
keeper. The word custody is somewhat vague." She then gave an
example, adding, "I just need some clarification in that section
to make that perfectly clear that the department of dJdata
processing or its equivalent in other government organizations
iz not required to provide information that it does not have
authority over.?

Chairman Garner acked Mz, Kavanau to provide him with a list of
propoeed amendments as well as a copy for Mr. Wallach.

Mr. Porter pointed to Section 2 of AB 366 and said what the
committee had envisioned was simply a fax machine, therefore, he
did not object to the proposed amendment in that area.

Mr. Garner explained he was going to hear all testimony
regarding all the bills pertaining to public recerds, but no
action would be taken until a thorough study had been performed.

Tom Grady, Executive Director, Nevada League of Cities (NLC),
stated after joint meetings with Nevada Association of Counties
(NACQ) and the cities and counties, he was pleased to submit the
joint statement of the two organizations (Exhibit F) which
supported most of the legislation with amendmentes.

Robert Hadfield, Executive Director, NACO, tegtified he had been
a member of the advisory committee. He agreed with Mr. Porter
the proposed legislation affected everyone; and with NPA that
there was a spirit of cooperation in the effort to come up with
recommendations for the committee. However, he said he thought
it was necessary to present the dialogue which had taken place
during the study but was ncot contained in the recommendations.
When Mr. Hadfield asked Mr. Garner if he should step through
Exhibit ¥, item by item, or if the committee would prefer to
read it at its leisure, Chairman Garner replied he preferred the
latter choice. Mr. Hadfield then summarized the concerns of NLC
and NACO.

William Isaeff, Chief Deputy City Attoraey, City of Reno, stated
he had perved on the advisory committee and genarally was in
favor of AB 364, AB 365 and AB 366 with proposed amendments.
Regarding AB 364, Mr. Igaeff discussed the definition of
"governmental entity,® suggesting two definitions were being
offered, both differing among the five billa and needing
regolution; the reverge balancing test and the results it could
vender; violations of the supremacy laws of the United States by
district or atate Jjudges; and open persomnel records.
Expressing his concerns regarding AB 365, Mr. Isaeff said they

G
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Asgembly Committee on Government Affairs
Apzril 13, 1993
Page: 7

pertained to criminal proceedings against public employees for
not providing public records and attorney’s fees and cests. He
next referenced AB 366 and supported Ma. Kavanau’s suggestions,
stating his reasons why! expressed his concern regarding Page 1,
lines 20-22, which he felt would be creating new records from
old records:; and said he would appear to testify further on AB
367 and AR 368 at the gcheduled hearing. In closing, Mr. Igsaeff
gaid, "We think that a good effort has been made here. We
obviously don‘t agree with everything that’s in the report. As
a member of that advisory committee, I strongly argued for
things that did not make it inte the report. But this is the
legiglation before you and we're prepared to support this as
much as we can, with amendments we feel will improve the
effort.”

Mr. Garner asked for written copies of Nr. Izaeff’'s comments and
amendmeants.

Mra. Segerblom asked Mr. Isaeff, "Are you suggesting that a
government contract with a private company should not bae
public?®* Mr, Isaeff replied absoclutely not, with comment.

Michael Pitlock, Member, HNevada Public Service Commisszion,
gupported the c¢oncept of the legislation but intimated
clarification was necessary. He said he would provide the chair
with proposed, written amendments.

Myla Florence, Administrator, State Welfare Division, supported
concepts but stated concerns, Written testimony, including
proposed amendments, was provided to the committee. Erxhibit @
pertained to AB 364, Exhibit H to AB 366.

Brooke Nielsen, Assistant Attorney General, COffice of Attorney
General, introduced Melanie Crossley, Deputy Attorney General,
Office of Attorney General, who had participated on the advisory
committee. Ms. Nielsen testified she zhould have sgigned uwp in
support of the legislation but with amendments. She then
provided the committes with Exhiblt I, wrltiten testimony, and
proceeded to summarize it.

Debbie Cahlill, Nevada State Education Association, introduced
Mike Dyer and Jim Penrose, Attorneys, Nevada State Education
Agsociation. She then turned the floor over to Mr. Dyer who
spoke as general counsel for the organization. Mr. Dyer
explained his comments were directed to perzonnel files of
educational employeesz only and did not gupport or oppose any
othar part of AB 364 or the other bills. He said educatiomal
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employees were unlike other employees, stressing teachers were
subject to queationing by parents and other members of the
public on a coanstant basisa. Therefore, he did not think
teachers should have their persomnel records open to anyone and
averyone who could pay the $2.00, $5.00 or $10.00, especially
students who c¢ould circulate the files around campus and
faculty. Mr. Dyer then gave reasons and examples why it would
not »be good to open personnel records of teachers. In
conclusion, Mr. Dyer asked for an amendment to AB 364 to exempt
the records of educational employees unless there was a pending
eivil or c¢riminal action requiring a diselosure of those
racords.

Mrs. Segerblom asked what information was available on teachers,
Mr. Dyer replied under AB 364, evervihing; under current law,
the balancing test and Bradshaw applied. He then gave an
example of a legitimate request. When asked how long employee
recorda were kept, Mr. Dyer answered 1t varied from district teo
district.

Jim Weller, Director, Department of Motor Vehicles and Public
Safety, introduced Darcy Coss, Deputy Attorney General,
Department of Motor Vehicles and Public Safety, and said the
department.’s position on the legislation was neutral, but he
wanted to express the department’s concerns to the committee,
which he did.

Darcy Coss concurred with the statements which had been made by
previous testifiers and added her own reasons why records should
nct be opened. In conclusion, Mz. Coss said she would provide
her statements in writing to the chair and Mr. Wallach.

Mrg. Renny questioned the release of names and addresses. Ms.
Coss explained those names were released under current law for
legitimate purposes such as law enforcement, insurance or
accident reports. When asked if a form containing the reason
why the request was being made was prepared in these instances,
the reply was yes.

Mra. Freeman asked for clarification regarding the DMV providing
lists to catalogs. Mr., Weller responded DMV did sell mailing
liata to catalogs, stating the department had realized $21,916
in 1992 and, to date, £21,087. The lists contained name,
address and the information requested. Mr. Weller said it would
be good if each azsemblyman checked with their congtituents to
see if they would like to have their names sold, as currently,
there was no law saying a person could remove their name from
the mailing list.

LVRI012 1010”
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Mra. de Braga queried if the request te not give ocut that
information was honored. Mr. Weller replied there was nothing
te preclude the department from doing that now.

Mr. Hettrick requested clarification on AB 366, lines 4 and 5,
suggesting language should be tightened to exclude telephone
modems as well.

A digcussion ensued between Mr. Ernaut, Mr. Weller and Ms. Cossg
regarding the denial of access to records by a private citizen
versus the selling of name and addreas lists to catalog
businesses.

Mr. McGaughey said, from past legislative sessions, he
remembered the reason for selling records had been budgetary,
therefore he asked Mr. Weller to enlighten the committee in that
regard.

Mr. Weller responded, "As I mentioned, the commercial sale
accounts for arcund $21,000 te $22,000. That is juat a small
part of the $3.% million the department’s record section briangs
in for giving out those records. So, you are right, it would
have a Ifinancial impact. If we did not give out as much as we
did, it would reduce staff.n

Mr. McGaughey then said, "There is the igsue. Do we want to
fund $3.9 million someplace else and retain privacy, or do you
want to compromise the privacy?®

Orland Outland, speaking for himself, commented against the
legislation. In addition, he gave the definition of
"malfeasance, " and said the legislation was blatantly an act of
malfeasance, and the essence of malfeasanve needed to be written
inte the gtatute with a three-step type penalty. In conclusion,
he said he was highly supportive of openness in records, except
for those he had spoken against, which he said would compound
the preoblem for the individual constituent,

Mrs, Freeman asked Mr. Outland for his ideas regarding public
and private partnershipas in access of information. Mr. Outland
replied, "I would hate to see it develop as a sham, as a
mechanism to avoid accountability. If you are going to have
advigory bosrds or commissgions that will fall wunder this
purview, then I feel that those types of activity should fall in
the same type of oversight. I would hate to zee it developed as
an escape clause, as a mechanism to get arocund accountability.
There is a little too much of that now.™
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Robert Gagnier, Executive Director, State of Nevada Employees
Amsociation, addressed AB 364, He cited Page 2, subsection 2,
starting on line 27 and said, "All the information you see
there, except J on line 38, is currently public record as far as

state employees are concerned. We have a law which specifies.

what is open, public record for classified state employees and
it includes almost all of this information. We do have some
problem, however, with adding J when you start talking about
sick leave.® Mr. Gagnier continued by saying he endorsed many
of Mr. Isaeff’s comments, but he was in opposition to some of
the language which he then cited and proposed amendments to. In
gonclusion, Mr., Gagnier told Mr,., Garner he would provide written
copies of his amendments to the chair.

Frank Barker, Captain, Las Vegas Metropolitan Police Department,
apoke in opposition to the legislation, providing Exhibit J to
support his testimomny.

Arlene Ralbovsky, Director, Police Records Section, Las Vegas
Metropolitan Police Department, presented opposing testimony as
coutlined in Exhibit K.

Mrs. de Braga asked if a great number of raguests for
information was being turned down due to a lack of staff. Ms.
Ralbovsky 8said the department was not turning down requests,
only delaying them due to staffing. Mr. Barker added the staff
1imitations in the records department was overflowing into his
department and he explained why.

Joe Melcher, Washoe County Recorder, speaking against the
legislation, expressed his concerms to the committee and
suggested adding language designating what kind of control the
County Recorder would have of the records as there were many
abuges which currently existed.

Mrs. Lambert queried issuing a subpoena to enforce a real estate
transefer tax and asked if the tax statute specifically kept the
information confidential. Mr. Melcher said he was not sure
because no one had ever asked for that information although the
information was available to the publie. Furthar discussion
followed.

James Wright, Chief Deputy Recorder, Washoe County, testified
his concern was at what point a document became a public record:
his department‘s ability to make a copy of the record before
releasing it to the publie; amd the ability of the public to
ucllize equipment to make copies., Mr. Melcher agreed the last
concern posed several problems for the department.
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Robert Cox, Nevada State School Board Association and Washoe
County School District, echoed the reservations of Mr. Isaeff,
Ms. Nielsen and Mr. Dyer, and requested amendments in those
areas. In addition, Mr. Cox addressed the litigation section of
AB 364 and stated his argument; AB 365, the balaneing tast,
costs, and attorney fees. In concdlusion, Mr. Cox said he would
address a letter to the chair and Mr. Wallach stating his
concerns and containing proposed amendments.

Chairman Garner explained the committee was running out of time,
therafore, he would allow those who did not have the opportunity
to testify to aign the attendance roster for the hearing on
April 14, 1993, and he would permit them to speak prior to
hearing the other bills on the agenda.

Jim Richardson, Nevada Faculty Alliance, expressed his concerns
regarding AB 364, especially personnel records of educators., He
asked that Section 3, the balancing test, be dropped, and
suggested a notification procedure be included. He then cited
what he believed to be other problems with the legislation.

There being no further business to come before committee, the
meeting was adjourned at 10:56 a.m.

RESPECTFULLY SUBMITTED:

Bt St

BET WILLS
Col ttee Secretary
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Society of
Professional Journalists

Las Vegas Professional Chapter

ASSEMBLY GOVERNMENT AFFAIRS
Testimony on Open Records Bills
Asgembly Bills 364, 365, 366, 367, 368
Good meorning. Chairman Garner, members of the committee, my name ig
Laura Wingard, I'm the city editor for the Las Vepas Review-Journal
and am here today in my capacity as president of the Las Vegas chapter
of the Soclety of Professional Jourmalists, which includes members from

newspapers, IV and radio.

My purpose today is not to go line by line through the public records
bills before you but to stress to you why they are important and needed.

First, Nevada has more than 165 statutory exemptions to its so-called
Open Records Act. The number of exemptions more than doubles when
exclusions made through administrative regulatlons are included, This
should disturb anyone committed to making sure that the business of

government is done in the open.

Because there are so many exemptions, it 1s important that these bills
pass so0 a signal is sent te the public employees who hold public records
that it is their job to ensure the public has easy access to those
documents which indeed are open for review by taxpayers. Journalists,

in the course of trying to inform the public about the business of
government, frequently encounter roadblocks in gathering open records.
Too often, governhent agencies try to discourage reporters by first

refusing access, then delaying access and finally releasing the recoxd.

For example, a Review-Journal reporter told me on Friday the trouble

she had obtaining a sexual assault report [iled with the Metropolitan
Police Department. First, she stood in line in the records department

for the report. The records clerk went to pull the report and then
refused, saying she could release no sexual assault reports. The

raporter knew this was wrong, so she went and tracked dowm Metro's

public information officer, who then intervened on the reporter’s behalf.
The reporter then returned to the records department and patiently
waited for the records clerk te black out information that would identify

the victim's name or address. She then pajd the $5 Metro requires for
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Open Records Bills
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any police report -- whether it's one page or 100 pages. If Metro's public
information officer had not been avallable on Friday, the reporter would have

left empty handed when there was no reason to withhold the public report.

This is not an isolated incident. Mot a week goes by at the Revisw-Journal
that a reporter does not complain to me about problems in obtaining public
records. Some government agencles don't want to provide contracts they've
made for lobbying services., Others don't want to reveal details of contracts
with consultants and others. Some won’t release the individual salaries of
public employees, I would argue that sll of these records should be open and

avallable for public review.

Some have said the news media should stop whining about lack of access to
public records and instead take government agencles to court every time a
public record iz refused. This would be a costly and unworkable solution.

As T1've said, my newspaper alonme is refused public records every week. Add

up all the other news organizatioms in the state -~ not to mention citizens —
who are refused public documents, and the courts would face a glut of

such cases, More importantly, lawsuits are public documents, A news organization
does not want all of its competitors knowing it is suing for certain records,
which ~- if the courts ruled they were public — then would be made available
to everyone but with only one news organization having paid for the costly

- Titigation.

So, in an effort to make it easier for the public to access the very records
they paid to create through tazes, I urge you to pass these open records bills.
By so doing, you would send a powerful message that you believe government's

business should be done in the open and without fear of public serutiny.

Thank you for listening to me. I'd be happy to try to answer any questions

vou may have,

1019
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WHERE WE STAND

»

ourgovertirerit does...

| Andif wlad rorecpen gvernmert, e nghif reelly find o what

Legislature should open

the doors on government

. media have longbeen pushing for it. Now,
' the public agrees: State government must
"be open. o

Legislators should pay attenmtion to a

survey released earlier this week, showing

Nevadans strongly support an end to secrecy
in goveroment. .

The survey, conducted by the Nevada Press
Association, indicated 92 percent of Nevadans
want their government ageneies to provide their
mesting a%endas free of charge to the publie.

The 500 residents in the survey believe
the public’s right to know outweighs a public
servant's desire for privacy as it relstes to job
performance, qualifications or possible illegal
actiops. ~ -

Interestingly even the majority of government
workera polled favor open personnel records.
That malkes us wonder if most of the objections
are coming from management pasitions in
‘government.

. Those polled prefer open government by
‘wide margins. Ninety-five percent want records
on government spending open, and more
than 60 percent want public birth and
denth certificates. Support was strong for
continuingthe public notics requirements which
‘nawspapers regularly publish.

: 9 association’s survey shaws what we'vs
long suspected. People don’t trust government
‘agencies that operate behind elosed doors or hide
documents relating to their activities. Voters

know open government is more responsive,

A legislative subcommittee has recommended
opening more public records and limiting
government power to keap its affairs seeret. If
the Legislature approves, the recommendations
wauld be the first major changes in & law that
has gurvived basically intact since 1911.

The association survey adds ammunirion
to the subcommittee’s recommendations.
(Government should be more open. Documents
should be subject to public review. Agencies
should not be permitted to operate in secrat.

Historically, government secrecy has been
advocated by specizl-interest groups or well-
meaning bureaucrats whoe think the public
should only know what others think it needs
to be toid.

There are undoubtadly those who will tell
the Legisiature they need sedrecy to to cotduct
business effectively. But, that's Jike telling your
boss you work better when ha isn't awarg of
what you're doing, Neither he, nor the public,
will believe you.

The public must be sble to review
its govarnment's workings. Without open
government, the public cannot ascertain what
1t is doing. And if the public does mot know
what the government is doing, it can’t make
intelligent decisions at the hallot box.

Open government is the essential ingredient
for democracies to work,

Lvrior 1021 4
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BARRY NEWTON
DIRECTCR

OR. ERNEST F. LARKIN
RESEARCH CONSULTANT

Consumer Data Service

3801 Norh Lncoin 8ivg, s Okanoma City, OK 73105 » 105/524.0021

TO WHOM IT MAY CONCERN:

The data in this report was generated through an extensive market research study
conducted jointly by Consumer Data Service (CDS), a market research firm, and the
Journalism Research Center at the University of Oklahoma.

The study was commissioned by the Nevada Press Association, Inc. The purpose of
the study was to determine attitudes towards government records and the
publication of legal notices by registered voters in the state of Nevada.

In order to gain valid insights into citizen preferences and tendendies, a structured
questionnaire was developed and tested.

The questionnaire, constructed by Dr. Ernest F. Larkin, director of the Journalism
Research Center at OU, was designed to be administered via telephone interviews
with a random sample of registered voters in the state of Nevada.

Consumer Data Service and the Journalism Research Center are responsible for the
design and execution of the study. All data were processed by CDS and the
Journalism Research Center, and the report was prepared by us. Ican certify that the
data in this report are, to the best of my knowledge, valid and correct.

A Market Research Firm Serving The Newspaper And Retailing indusiiegon | 102 13.0
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Nevada Press Association, Inc.
1992-93 Statewide Survey of Registered Voters

Executive Summary

Nevada's registered voters are sensitive and alert o issues affecting them personally
and to issues and records under the control of their state and local governments. By
a substantial majority Nevada's registered voters believe most, if not all, records
obtained by government agencies should be accessible by private citizens. Registered
voters believe the public's right to know outweighs a public servant's or public
employee's contention to privacy with matters relating to job performance,
qualifications and illegal actions. Even a majority of government employees are in
favor of openness with respect to personnel records.

While Nevada's voters are strongly in favor of open records, they are not
insensitive to the cost to provide such records. A majority of Nevada's citizens
oelieve individuals should pay for public records they request, however they do not
believe the government should make a profit on public records provided,

A desire for openness in government was expressed by each public sector examined.
No significant differences were demonstrated by respondent age group, income
category, gender, or rural or metropolitan residence. The basic message received
from the survey was that citizens deserve to know what actions their government
takes and have a right to access records and information a government may keep
and maintain.

The following summary highlights the results of guestions asked to 500 registered
voters in Nevada regarding their attitudes toward state government records and
their usage and feelings toward the publication of legal and public notices.
Comparisons by the respondents’ residence or by raving a government employee in
the household are indicated in the text headings accompanying the specific
questions asked.

LvRrjoz2 102 &,
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Voter Access to Government Information

Registered voters to the statewide survey were asked if Nevada citizens should have
access to specific types of information that were part of present day public records or
information collected by public agencies. Of the 500 interviews, respondents were

divided by metro and non-metro locations and by government and non-

government employment status. By every measure examined, respondents were

strongly in favor of openness to the following categories.

Q.

Should private citizens have access to information on .

Response (N=500) % of

total sample

Expenditure of taxpayer dollars

by gov't agendes 95.8
Birth and death certificates 63.0
Work experience of public employees 76.2
Illegal actions by public employees 88.8
Job performance data on

Dept of Welfare employees 75.2
Court information on
hazardous products 93.4

Payment of settlements in suits against
the government by private citizens 75.2

Metro
respondents

95.6
64.4
732
86.8
748
91.6

74.8

Job performance and job qualifications information on

Gov't agency heads 90.0
Gov't department heads 90.8
Government or public

agency administrators 904
All public employees 70.6
Teachers in public schools

and colleges 77.0

90.0
89.6

89.6
66.8

784

Non-Metro
respondents

96.0
61.6
79.2
90.8
75.6
95.2
75.6

90.0
92.0

91.2
744

75.6

LVRIG23
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Other
that...

Households with
public employee

Expenditure of taxpayer dollars

by gov't agencies 96.2
Birth and death certificates 63.2
Work experience of public employees 74.4
Illegal actions by public employees 86.3
Job performance data on

Dept of Welfare employees 66.9
Court information on

hazardous products 97.0
Payment of seftlements in suits against

the government by private citizens 73.7
Job performance and job qualifications information on

Gov't agency heads 87.2

Gov't department heads 88.7

Government or public

agency administrators 87.2

All public employees 64.7

Teachers in public schools and colleges 69.9

Household without
public employee

95.7
624
772
89.9

76.6

916
922

92.5
73.1
79.8

results from questions relating to government records and meetings revealed

- 94.2% believe government agencies should continue to provide agendas

of open meetings free of charge to the public.

- 86.0% believe private citizens should have access to all information

which government agencies may have about them.

- 38.2% believe private citizens should pay for copies of records they

request from government agencies, but...

- 78.7% do not believe government should make a profit on public records

they sell or provide to citizens.

- 80.2% do not believe government agencies should arbitrarily close

records which presently are open to the public.

LVRIO24
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Should government agencies continue to provide agendas of open meetings free
of charge to the public?

Response (N=500) Households Households
% of Metro Non-Metro  with gov't  without gov't
total sample respondents respondents empioyee employee
Yes 94.2 94.0 944 56.2 93.1
No 3.2 36 2.8 2.3 38
DK/NR 26 24 2.8 1.5 32

Should private citizens have access to all information which government
agencies may have about them?

Response (N=500) Households Households
% of Metro Non-Metro with gov't  without gov't
total sample respondents respondents employee employee
Yes 86.0 852 86.8 83.7 86.7
No 10.8 08 10.8 ' 12.0 101
DK/NR 3.2 4.0 24 2.3 32

Should private citizens have to pay for copies of public records they request from
government agencies?

Response (N=500) Households Households
% of Metro Non-Metro  with gov't  without gov't
total sample respondents respondents employee employee
Yes 58.2 55.2 61.2 69.2 52.6
No 38.6 404 36.8 271 442
DK/NR 3.2 44 20 38 32

Should the government charge enough to make a profit on public records they
sell fo private citizens?

Response (N=291) Households Households
% of Metro Non-Metro with gov't  without gov't
total sample respondents respondents employee employee
Yes 20.3 232 17.6 174 20.3
No 78.7 754 81.7 826 78.0
DK/NR 1.0 14 7 0.0 1.6

Should government agencies be able to close records to the public which are now
open?

Response (N=500) Households Households
% of Meiro Non-Metro  with gov't  without gov't
total sample respondents respondents employee employee
Yes 12.2 10.0 144 9.8 11.8
No 80.2 81.2 792 82.0 80.9
DK/NR 7.6 8.8 6.4 8.3 7.2
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NACO

NEVADA ASSOGIATION OF COUNTIES

P.O. BOX 2307
CARSON CITY, NV 88702
(702) 882-2121

308 N. CURRY ST, SUITE205
CARSON CITY, NV 89703
(702) 883-7863

Apeil 12,1993

To: Val Gamer, Chairman
Assembly Government Affairg
and Members of the Committee

Re: Assembly Bills 364 - 368

Dear Chairman Gamer,

During the interim both the Nevada League of Cities and the Nevada Association of Counties participated in
the discussions of the ACR 90 study of public records. Both memberships agreed for the need o clarify cenain
issues regarding public records. Following the introduction of Assembly Bills 364 . 368, our respective
memberships reviewed these proposals and would like to provide you with our comments and suggested
amendments to clarify our areas of concern.

Some of our major concemns regard proposed changes to confidential records which could be in conflict with
existing federal statutes without further clarification. Many documents including sexual discrimination, disabilities
and affirmative action records need 1o remain confidential (o assure that we do not conflict with prior coun
decisions and state regulations.

We ask that you also comsider the fiscal impact of implementing certain aspects of these proposals. It is
imperative that local governments retain the right 1o recover costs associated with providing these services to the
public. Keeping in nind that some of the searches and compilation of public records can be extremely time
consuming, we are concemmed that unrealistic time frames could add significantly 1o the cost of providing this
service as staffing fevels may have to be increased or additional overtime accried t0 ensure that the agencies will
be in compliance with any new statutes.

Attached is a copy of these and other areas of concern for which we would like to offer amended language for

your consideration,
_ _,.-"’ " L] .
ﬁﬁié%éééigéiﬁ“

ecutivefm_'g Robert S. Hadfield, Executive Director
\\-/‘l Nevada Association of Counties

Thomas J. Grady,
Nevada League of Cities

ORI
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PROPOSED AMENDMENTS
Rev 4/9/93
AB. 365
Section 2 (pg. 1line 7}

Replace sentence beginning with “if the requester prevails,...” with the sentence "The court
may allow the prevailing party to recover court fees and rcasonable attorney fees from the
losing party."

This section {1} clarifies costs, {2} gives the count discretion in the awarding of costs and {3} allows the

prevailing party, whether governmental or private, the opportunity 16 tecover fees.

Section 3 {pg. I line 10}

Replace  Seetion 3 with "A public agency, public officer, or employee Is immune from
liability for damages, cither to the requester oc the person whom the information comcerns, if
the public officer or employee acts in good faith in disclosing or refusing to disclose
information.".

This clause extends (o the public agency the immunity te iiability if the employee acts in good faith.

1033
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OFFICE OF THE ATTORNEY GENERAL

BROOKE NIELSEN, ASSISTANT ATTORNEY GENERAL
APRIL 13, 1993, 8:00 A.M.

A clear definition of what is a public record and clear guidance regarding
access to records is welcomed by everyone who must deal with public records
and the public who is entitled to have access.

While generally in support of this monumental effort to reform our public
records law, I have concerns regarding eight areas in these bills and I have
recommendations to amend or delete them,

Six items of concern are in today’s three bills and two are in AB 368 to
be heard tomorrow.

AB 364

FIRST: AB 364 Sectiop 3 , provides that records that are confidentiai by
Iaw are still subject to being opened if a judge can be convinced that public
policy justifies opening the particular record. It is a novel approach for a
legisiature to make all confidential records potentially open by letting a judge
decide if there is justification to do so. The legislature determined the public
policy when it made the record confidential and the public has a right to rely on
that.

This section will generate unnecessary litigation costs because the
government will have to defend every attempt to open a confidential record,
unless appropriate waivers of confidentiality can be obtained. Inmates with
nothing else to do will have a field day with this section.

! 1043
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SECOND: I is of great concem that the words "state regulations” are
omitted in Section 4(2)(@). This section restricts access to records that are
presently made confidential by federal statute, federal regulation and state
statute, but opens information that is currently made confidential by state
regulation,

There is a companion resolution, ACR 29, to be considered in the
Assembly Committee on Elections and Procedures April 20, which will
authorize an interim study regarding exemptions to disclosure in public records
to determine if they should be repealed, amended or added. You should not
toss away regulations that restrict access until you have the benefit of ACR 29.

I recommend that Section 4(2)(a) be amended by adding "state regulations
of this state or political subdivision” to the list.

THIRD: Section 4(2)(b), while appearing to restrict access to medical
records, does so only to the extent that the information would reveal the
person’s identity. All other information in the record is public. Since AB 366
Section 3 requires that the presence of confidential information in a record is
not a reason to withhold the public information, the medical record would have
to be edited to eliminate identity information, a very labor intensive task.

These are records that should be confidential, 1 urged you to delete the words at
the end of the paragraph which state "but only to the extent that the information
would reveal a persons’s identity.”

FOURTH: Section 4(2)(c) addresses records customarily in the personnel
files. This section makes very personal information including home addresses,
medical information and evaluations in a personnel file open to anyone if it is
related to hiring, retention, promotion, demotion or termination of employment.
Opening personnel records may subject employees to harassment or threats, and
undermine the rehabilitative purpose of progressive discipline.

There are others in attendance today who will express in detail the
concerns that we all share about having personnel files open to the world.

FIFTH: Section 4(2)(g) restricts access to an open investigation file but
does not restrict access to that file once the investigation is closed. There are
very strong reasons to keep an investigation file confidential even after the
matter is closed. An investigation file contains a wide variety of information

"
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which may be rumor, innuendo, untrue or unverified. In some cases release of
information garnered in an investigation will risk lives or ruin reputations,

In addition, making an investigation file public once the investigation is
closed will have a very detrimental effect on the ability of law enforcement or
regulatory bodies to gather information. The Chief investigator for the
Attorney General’s office advised me that people talk freely to investigators
only if they are assured that what they say will remain confidential. You must
consider that governmental investigations include complaints against licensees
and investigations preparatory to licensure in addition to criminal investigation.
It is sobering to think that every inmate in our system will have access to
investigation files simply because the investigation is closed.

Though the identity of a confidential informant and investigation
techniques are protected elsewhere, there is cause for concern if any
information in an investigation file becomes public information.

Subsection (g) must be amended to delete "unless the investigation has
been closed.”

SIXTH: Section 4(2)(i) & (i} of AB 364 appears to protect information
prepared in anticipation of and during lawsuit to the extent it is privileged or
not discoverable under the discovery rules. However, in order for the

protection for information prepared in_anticipation of a lawsuit to be applicable,
the lawsuit must be filed, Prior to the lawsuit, access to information prepared

in anticipation is not restricted by this language. This gives a great unfair
advantage to a plaintiff who is anticipating suing the state or local government.
While attorney-client privilege may protect some information, that privilege
does not apply to all materials.

I recommend that Section 4(2)(i} be amended by deleting lines 40 and 41,
and making line 42 be subsection (i).

Subsection (i) would then read: "It has been filed with a court and
contains material which was prepared in anticipation of or during litigation."

Subsection (i) would remain the same.

E 1045
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xt. T would di r

This bill sets forth procedures for appeal of the denial of access to a public
record directly to district court. The attorney general opposes the provision
which entitles the prevailing requester, but not the prevailing party, to recover
attorney fees and costs. It does not permit the agency to recover fees if the
agency was correct in the denial of access. Rather than mandatory fees for the
requester, it is recommended that AB 365 be amended to provide that "the

may recover his court costs and reasonable attorney fees in the
proceeding at the discretion of the court. The judge can decide on the facts of
the case whether attorney fees and costs are appropriate.

AB 366

AB 366 Section 6 sets out procedure for requesting public records and
statutory time limits o either deny the request or to fulfill it. While three
working days may be sufficient time to produce the requested information or
determine whether it is restricted, 13 working days may not be enough time to
copy a large volume of records for an agency that does not have adequate copy
equipment and enough staff to fill the request and still carry on the tasks of the
agency. This is especially problematic if the large volume contains commingled
confidential and public information. Sufficient time must be given to do the job
with the resources available.

I recommend that, under unusual circumstance at least thirty working
days be allowed.

One other correction is needed related t0 "unusual circumstances."
Section 6(4) should be amended to state "unusual circumstances includes but is
not limited to"

Section 6(3).

This section is redundant. Section 6(1) already provides that the book or

record may be inspected unless the request has been denied.
This concludes my testimony. I am happy 10 answer any questions.
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Assembly Committee on Government Affairs
April 14, 1993
Page: 2

Press BRasociation; William Isaeff, Chief Deputy City
Attorney, City of Reno; Carole Vilardo, Nevada Taxpayers
Aggociation; Naney Carr, Lyon County Recorder; Joe Melcher,
Washoe County Recorder; Margi Grein, Director of Finance,
Nevada State Contractors Board; Melanie Crogaley, Deputy
Attorney General, Qffice of the Attorney General; Arlene
Rabloveky, Director, Police Records Section, Las Vegas
Metropolitan Police Department; Wally Lauzan, Assistant
Chief of Administrative Services, Department of Motor
Vehicles; Darcy Coss, Deputy Attorney General, Department
of Motor Vehicles; Lucille ILausk, Nevada Coalition of
Conservative Citizens; Anita LaRuy, City of North Las
Vegas; and Eric Dabney, Director of Library, Parks &
Recreation, City of North Las Vegas.

ASSEMBLY BILL 364 - Makes various changes regarding access to
public¢ booke and records.

ASSEMBLY BILL 365 - Substitutes civil enforcement of access to
public records for criminal penalty.

ASSEMBLY BILL 366 - Establishes procedures for public inaspection
of public records.

Chairman Garner cpened the hearings on AR 364, AB 365 and AB 366
ag there were those who had not had the opportunity to testify
on April 13, 18%3. Mr. Garmer called the testifiers in order as
they appeared on Exhibit B.

Jerry Zadny, Administrator, Division of Mental Health and Mental
Retardation, was unable to appear but, for the record, submitted
prepared testimony (Exhibit C) in opposition to AB 364.

Guy Rocha, Administrator, State Archives and Records, in
opposition to AB 364, AB 365 and AB 366, read his opposing
teagtimony (Exhibit D) into the recoxd,

Pat Coward, Economic Development Authority of Western Nevada
(EDAWN) and Nevada Development Authority (NDA), explained the
purpose and mission of the development authoritiaes, how
competitive it had become with other statez to draw new
business, and how crucial it was to keep the confidentiality of
information when dealing with potential businesses moving into
the area. He sald, "This is something that has a lot of the
pecple concerned, maintaining that confidentiality....A business
looking at making a move requires ag much as two years work
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Asgembly Committee on Govermment Affairs
April 14, 1593
Page: 3

before anything materializes and a firm decision is made." He
gave the committee an example of a business which ultimately did
not choose the Reno area due to information which had been
lsaked. He recognized the need tc maintain open records for the
publie in many areas but not necessarily when dealing with
potential clients c<oming into the area. Mr. Coward then
proposed an amerximent to AB 364 which would provide eolient
confidentiality (Exhibit E}.

Mras. Lambert asked if the boards of EDAWN and NDA were covered
by the open meeting law, the answer was no,

Mr. Garner again asked the audience to provide written
amendments to the chair.

0.¢. Lee, Nevada Conference of Police and Bheriffs, and
representing Mark Balin, Professional Fire Fighters of Nevada,
sald, "We are opposed to the personnel saection of the records in
AB 354. That does not mean that we have any opinion of any
other portion of the bills before you.® Mr. Lee referenced the
yearly physical examinationz, reguired by law of all police
officers and fire fighters, which went inte the persconnel
racords. He suggested health records would immediately become
public information, therefore, he strongly opposed that section
of the bill.

Mrs. Augustine asked if it wag true police officers did not have
home addresses and telephone numbers published for theixr own
protaction, Mr. Lee agread.

Mike Johaneson, Service Employees International Unicn, said he
too was speaking against the persconnel asection of AR 364. He
continued, "Prasently there is quite a body ¢f law regarding the
differences, the arguments between privacy and public record,
and access to public files, personnel files, that have come
about through the Freedom of Information Act. What this bill
doeg is it goes far beyond the existing law and what is
accessible by the media and the public record, There is a lot
of stuff In personnel files that are very private and would
create significant problems for a number of employees., We've
gone through this with other bills and if the committee would
like, I will provide some court background, some case law on
this thing from the Freedom of Information Ast. But T don‘t sea
anything this bill dces but replace existing federal law and go
beyond the Freedom of Information Act to allow media access to
persconnel files. Accordingly, we strongly oppose that section
of the law. The other thing I would like to suggest, la if you
are going to entertain amendments excluding certain employees
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Assembly Committee on Government Affairs
April 14, 1993
Page: 4

from this bill as was discussed yesterday, I would hope you
would also add county and state employees."

Donald Klasic, General Counsel, University of Nevada, testified
he too bad served on the advigsory committee., Additienally, he
said the Board of Regents had authorxized him to inform the
committee the Board supported all five bills with two
exceptions, both in AB 364. He identified one cobjection as
being on Page 3, lines 24-29 saying the committee had heard
enough testimony, speciflically Mr. Dyer‘s, stating why the
records ought to be closed and presented the committee with the
document which had bheen generated out of the deliberationa of
the advisory committee (Exhibit F). He then pointed out the
language which the University proposed as amendments and also
the original language the advisory committee had recommended.
The second objection was Section 3 of AB 364, the reverse
balancing test. dgain, he referenced previous testimony,
specifically that of Mr. Isaeff, and detalled how it would work.
In further teatimony, Mr. Klasic explained his understanding of
the Bradshaw case, the correct rendering of the reverse
balancing test, his desire to aveid litigation over what
constituted public¢ records, how criminal investigations worked,
and mentioned a possible fiscal note.

Mrs. Augustine queried the date shown on the bill versusz the
date shown on the proposed amendment. Mr. Klasic explained the
intent had not been to postpone the legislation te 19895, but to
retain the 1994 date. The error had occurred in the dwafting
procesa.

Mr. Hettrick commented, "You just said f£iles could be open on an
investigation if it wasn’'t going to harm anyone." He then
asked, "Is that the actual language? The questiocn which was
raised yesterday, asg I recall, is we could have an investigative
file with all kinds of allegations, and etc., and that releasing
that file could harm people. If in fact the judge’s ruling in
Hradshaw says you can’t release information that would ke
harmful, is that going to protect those kinds of files."

Mr. Klasic respeonded, "It might not. I agree that is going to
be a problem." He described how the Bradshaw case applied and
paid, "The courts don't get down to the nitty gritty about the
raw data which may actually centain defamatory and false
information, and there is a true problem there.®

Exhibit G was submitted to the committee secretary on behalf of
James Penrose. It contained the amendments as suggested in the
tegtimony of Mike Dyer on April 13, 1993,
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Aszembly Committee on Government Affairs
April 14, 1993
Page: 5

Evan Wallach, General Counsel, Nevada Press Association, was
given the opportunity to respond to the testimony of those in
opposition to AB 364, AB 365 and AB 366.

Mrs. Lambert, in an effort to understand the balancing test,
stated an example. Mr. Wallach replied the employee, as stated
'in the example, was exempt if the information was released in
good faith. Mr, Wallach then gave his own examples of safety
valves.

Mrs. Augustine wanted clarification on the statement "request
for documents wexre always denisd.” Mr. Wallach clarified, "When
it comes to me as counsel for the Press Association, and I get
inte it, my uniform experience has been when dealing with
government officials applying the balancing test, they have
always applied the balancing test against my clients. And that
ig true, every single time."

Ande Engleman, Nevada Press Association, added, "Mr. Wallach is
not called in on an instance where the press has ne problem
obtaining documents. He is only called when a problem has
evolved,"

The hearings on AB 364, AB 365 and AB 366, were closed with no
action taken.

ASSEMBLY BILL 367 - Defines ‘“public record" to accommodate
various forms in whieh records are
maintained.

ASS BIL - Reqguires charges for copiea of public

records not to exceed cost.

Mr. Wallach explained the purpose of AB 367 and AB 368. He
agreed with Mr. Isaeff’s testimony of April 13, 1993, saying
there definitely was a conflict with the definition of
"governmental entity" in AB 367 which would have to be resolved.
He gaid he preferred the broader of the two definitions. as for
AR 368, he said it was the intent of the subcommittee to balance
the coast of providing the service with the need to make the cost
reasonable to the public, detailing the compromise which was
raachad.

Ande Engleman added she believed AB 368 set up reasonable costs
for copies and hoped the copies would not run moxe than 25 cents
per copy. She pointed out the Secretary of State’s budget was
largely supported by copying fees and, therefore, urged deleting

10
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APRIL 14,1393

MR. CHAIRMAN, MEMBERS OF THE COMMITTEE, FOR THE RECORD, MY NAME I3
GUY ROCHA, THE ‘STATE ARCHIVES AND RECORDS ADMINISTRATOR. I AM
REPRESENTING THE STATE LIBRARY AND ARCHIVES AND SERVED AS A MEMBER
OF THE EXECUTIVE ADVISORY COMMiTTEE- I WAS ALSO CLOSELY ASSQCIATED
WITH THE INTERIM LEGISLATIVE STUDY IN 1982 STUDYING PUBLIC BOOKS
AND RECORDS, WHICH AS ANDE ENGLEMAN POINTED OUT YESTERDAY, DID NQT

RESULT IN UPDATING OUR BADLY OUTDATED PUBLIC RECORDS LAW.

NEVADA IS AMONG THE LAST STATES IN THE NATION TO TRY AND
COMPREHENSIVELY ADDRESS THIS COMPLEX AND CONTROVERSIAL PUBLIC
POLICY ISSUE WITH ALL ITS MYRIAD FISCAL AND TECHNOLOGICAL
RAMIFICATIONS. I HOPE THE EXTENSIVE TESTIMONY WE HEARD YESTERDAY,
AND I AM SURE WE WILL HERE AGAIN TODAY, WILL NOT RESULT IN THE
TYPE OF PUBLIC PCOLICY PARALYSIS WE ENCOUNTERED SOME TEN YEARS AGO.
LACK OF ACTION THEN HAS ONLY EXACERBATED PUBLIC DISCLOSURE ISSUES
WHICH ARE NOW HEIGHTENED BY THE PROLIFERATION OF THE
MICROCOMPUTER, ELECTRONIC MAIL, AND OPTICAL TMAGING SYSTEMS.

QUR FAST~PACED TECHNOLOGICAL ADVANCEMENTS IN RECORD CREATING AND
KEEPING ARE OUTSTRIPPING QUR ABILITY TO LEGISLATE ACCESS TO, AND

CONFIDENTIALITY FOR, THESE GOVERNMENTAL RECORDS.

AND WE HAVE CERTAINLY LEARNED THERE ARE INHERENT AND SIZEABLE COSTS
70 OPEN GOVERNMENT AND PUBLIC ACCESS IN THE ONGOING DEMOCRATIZATION
OF OUR POLITICAL SYSTEM. THE ALARMING IRONY IN THIS ISSUE WE
CONFRONT TODAY IN BALANCING RIGHTS OF PRIVACY VERSUS PUBLIC

DISCLOSURE IS THE ONGOING REALITY OF CENSORSHIP THROUGH BUDGET
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CONSTRAINTS.

JOAN KERSCHNER, STATE LIBRARIAN, AND ALSO A MEMBER OF THE EXEéUTIVE
ADVISORY COMMITTEE COULD NOT BE HERE. THE STATE LIBRARY AND
ARCHIVES HAVE NO PROPOSED AMENDMENTS, BUT I AM HERE TODAY TO
ADDRESS ANY SPECIFIC QUESTIONS REGARDING THE PUBLIC RECORDS BILLS

BEFORE YOU NOW, OR AT A LATER DAY.
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Assembly Committee on Government Affairs
April 20, 1993
Page: B

Chairman Carner named the subcommittee to hear AR 364, AB 385,
AB 366, AB 367 and AB 368. It consisted of Mr. Bennett as
chairman, Mr. Ernaut and Mrs. Freeman.

Chairman Carner regquested committee introduction of the
following Bill Draft Request 23-1560.

BILL DRAFT REQUEST 23-1%60 - Allow employee to be represented
at certain hearings before
personnel commission by person of
his own choosing.

ASSEMBLYMAN BENNETT MOVED FOR A COMMITTEE INTRODUCTION ON
BDR 23-1860.

ASSEMBLYMAN BACHE SECONDED THE MOTION.
THE MOTION CARRIED UNANIMOUSLY.

ASSEMBLY BILL NO. 445 - Provides for creation of earthquake
safety council.

Agsemblyman Rick Bennett, District 16, testified he, along with
Assemblyman Bernie Anderson, had represented the State Assembly
on an advisory group looking at earthquake safety. He gave the
varicus reasons why he supported the proposed legislation, more
8o gince he had personally experienced the Lander earthguake
which had convinced him earthquake safety was indeed needed. He
then proceeded to give an in-depth explanation of AB 445,

Asgemblyman Bernie Anderson, District 31, stated the bill was
noteworthy as Nevada was the third most active sarthguake state
in the United States, but the state was without legislation
regarding earthquake safety., He felt AB 445 would clearly send
a message to the public the legislature was concerned about
public safety in the state. .

Chairman Garner referenced section 8, and askad 1f retrofitting
wag being dimeuased by the word "mitigating.” Mr. Bennett
replied there were many older buildings, particularly in
northern Nevada, which needed to be looked at but it was not the
purpose of the council to authorize changes, only to suggest to
local government they review ordinances regarding earthguakes
and buildings in the area. More discussion followed with Mr.
Anderson jeiming in.

Mr. Garner then pointed to the membership of the council and
said, "Under {i), you’'ve included the Division of Emergency
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Asgembly Committee on Government Affairs
April 23, 1993
Fage: 8

ASSEMBLY BILL 357 - Directs librarian to establish pilot project
to provide grants to certain public libraries for purchase of
~ bocks and library materials.

Mrs. Augustine indicated an amendment had been proposed at the
subcommittes meeting (Bxhibit M) and stated everyone was
satisfied with AB 357 with the amendment.

ASSEMBLYMAN ERNAUT MOVED T0 AMEND AND DO PASS
A.B. 387.

ASSEMBLYMAN AUGUSTINE SECONDED THE MOTION.

THE MOTION CARRIED. Asgsemblymen MeGaughey and Bennett
were not present.

Chairman Garner indicated the blll would go to Wayes and Means
Committea,

ASSEMBILY BILL 359 -~ Makes +various changes regarding
adninistration of program of deferred compensation for public

employees.

Mr., Bache introduced a proposed amendment to AB 359 and a letter
from Mr. Will Reating (Exhibit N).

ASSEMBLYMAN BACHE MOVED TO AMEND AND DO PASS A.B. 359.
ASSEMBLYMAN HETTRICR SECONDED THE MOTION.

THE MOTION CARRIED. Assemblymen MoGaughey and Bennett
were not pressent.

Chairman Garner reguested Mr. Bache handle AB 359 on the floor.
ASBSEMBLY BILL 364 - 368 - Public¢ Records Bills.

Chairman Garner indicated these Lkills were Dbeing handled in
subcommittee and no action would be taken until they came out of
subcommittee.

Chairman Garner announced the subcommittee would be expanded to
include Myrs. Segerblom and Mrs. de Braga.

ASSEMBLY BILL 415 - Raises threshold for requiring advertisement
of competitive bids for purchases by local government.
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MINUTES OF THE
ASSEMBLY SUBCOMMITTEE ON GOVERNMENT AFFAIRS

Sixty-seventh Session
May 3, 1993

The Assembly Subcommittee on Government Affairs wWas called to
order by Subcommittee Chairman Rick Bennett, at 5.:07 a.m., on
Monday, May 3, 1993, in Room 330 of the Legislative Building,
Cargon City, Nevada. Exhibit A is the Meeting Agenda. Exhibit
B 1s the Attendance Roster.

SUBCOMMITTEE MEMBERS PRESENT:

Mr. Rick . Bennett, Subcommittee Chalrman
Mg. Marcla de Braga

Mr. Pete Ernaut

Mg, Vivian L. Freeman

Mg, Gene W. Segerblom

OTHERS PRESENI -

George Cotton, Clark County Affirmative Action Manager
David Reese, Nevada State Contractorg’ Board

Lucille Lusk, Nevada Coalition of Concerned Ciltizens
David Edwards, Clark County Geographic Information System
Ande Englemsn, Nevada Press Assoclation

Joe Melcher, Washoe County Recorder

Melanle Mehan-Crossley, Deputy Attorney General

Margaret Lowther, Storey County Recorder

Nile Carson, Reno Police Department

Suzanne Besudreau, Douglas County Recorder

GUESY LEGISLATORES PRESENE:

Assemblyman Gene Porter, Clark County District 8

Following opening remarks, Subcommittee Chairman Rick Bennett
opened the hearing on AB 365-

SSEMBLx BILL 365 - Substitutes civil enforcement of access to
public records for criminal penalty.

Ande Engleman, Nevada Press Assoclation, observed except for one
suggested amendment regarding public payment of court costs, AB

21
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Assembly Committee on Government Affairs

Date
Page:

May 3, 1993
2

365 had probably gained the most support from public employees.
She sald the present law stated denlal of access to a public
record was a misdemeanor and a c<rime. Without a statutory
definition of what constituted a "public record," 1t was
sometimes difficult for public employees to make a decision as
to what was public and what was not. She sald her organization
gupported removing the misdemeanor charge for refusing access to
public records for a public employee. She also supported
language on page 1, lines 3-9 &g & compromise since they could
not agree on an adainistrative procedure for appeal on denlal of
public records. The faveored preocedurs, Ms. BEngleman stated,
would have carrled a large fiscal note, and this did not appear
to be an opportune time to bring forward anything of that
nature.

Ms, Engleman said some Legislators had come to her saying they
would favor an out-of-pocket, personal civil penalty as usual in
most other states. This would apply in instances where an
individual had purposely denied access to public records because
the informetion would have proven embarrassing. She said they
oppoged having the public pay for court costs and attorneys’
feeg If a case was lost. The taxpayer had already pald for the
other side’s attorneys and court costs, through tax dollars.

Taxpayers were also paying the fees for the agency, Mr. Bennett
obgerved. The questicon was, should the taxpayers, in general,
have to cover these costs when the sulft might be rather
frivolous. Ms. Engleman noted the billl did not grant court
cogts and attorneys’ fees 1f a suit was over a record everyone
had thought to be confidential. Court costs and attorneys’ feesg
were granted only when 1t was a denial of what was clearly a
public record. Therefore, she did not think there would be
frivolous lawsuits.

Mr. Bennett guestioned the aspect of the Judge’'s discretion in
determining who should be awarded costs. Ms. Engleman oplned
the courts were generally very conservative. If an agency had
truly withheld a record which should have been public, Mr.
Pennett sald he hoped the court would penalize the agency i1in
some way by making them pay the costs.

Drawing attention to Section 3, Mr. Bennett sald he had recelved
communication suggesting the possibllity of including & public
"agency” in the language on page 1, line 18. Ms. Engleman sald
they had tried to lcok at the lssue from everyone’s point of
view, but she did not think there would be a problem adding
"agency. "
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Agsembly Committee on Government Affairs

Date:
Page:

May 3, 1593
3

Referring to Section 2, Mr. Ernaut asked if the language should
gpecify "a reasonable request.” In response, Ms. Engleman sald
she thought this was addressed in ancother pill and she did not
see the need for additional language.

Representing the Attorney Cenersl’s Offlce, Deputy Melanie
Mehan~Crossley came forward to respond to Ms., Englemsn’s
testimony. Ms. Crossley reported the Attorney General had asked
that the court be given the discretion of granting attorneys’
fees and costs when faced with this kind of lawsuit. She saild
she thought Ms. Engleman’'s testimony went to giving the court
that discretion.

Mrs. PFreeman dguestioned whether they preferred more flexible
language than the language on page 1, line 8, "he is entitled to
recover his costs, . ., Ms. Engleman sald, "Yes,"” and they had
aubmnitted suggested language in earlier testimony.

Repregsenting the State Contractors’ Board and the City of
Lovelock, David Reese asked the commlttee to consider lcoosening
the language regarding attorneys’ fees and costs to be awarded
to the requester. He sald there were many situations in which
an existing confidentislity statute put the burden on the
agency, commigsion or board, to make certain confidential
records remained confidential. He felt there were good reasons
why fees or c¢osts awarded te the requester should be
discretionary with the Judge. -

Addressing Mr. Reese’s remarks, Ms. Engleman sald where there
was an exemption stating something was confidential, it should
not be called into gquestion as the material wss clearly
confidential. 8She said she thought the attitude of government,
particularly over the past 10 years was, "when 1n doubt, keep it
glosed.” BShe sald they were trying to change this attitude to
one of "where there 18 no exemption saying information 1is
confidentisl, when it doubt it should be released.”

Although Mr. Bennett acknowledged Ms. Engleman’s remarks, he
sald he thought even though there had been a great deal of work
done on AB 364 in trying to more clearly indicate what was open
and what was closed, there would still be gray sreas at least
until pecple became more famillar with the new statutes.

Lucille Lusk, Nevada Coalitlon of Concerned Citizens, remarked
from the individual citizen’s point of view, the process for
using the courts to resolve gquestions of confidentiality was
extremely difficult, 1f not impessible. She asked i1f therse

ul
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would be an internal agency appeal process. Ms. Lusk believed
there should be a way for an individual (as opposed to an
agency) to appesal to a higher authority if there was
disagreement as to confidentiality. Mr. Bennett suggested Ms.
Lusk should address this further when AB 366 was discussed.

ASSEMBLY BILI, 366 -~ Establishes procedures for public inspection
of pubiic records.

Boeth Ande Engleman and Dennis Nellander, Legislative Research
Analyst, came forward. Ms. Engleman noted this bill was a
compromige., In Sectlon 2, the wordsg, "other electronic means,”
was Intended to mean FAX machines and public electronic data
bases such as NELIS -- information the courts had ruled should
be equally accessible by the public. Ms. Engleman said they had
no intention or thought of trying teo tap into confidential data
bases in state government. She saild the Preses Asgociation would
have no problem with clarifying this section.

Alsc clarifying, Dennis WNellander explained there was a
provisicn in AB 364 which provided security systems {or hardware
system) would be confidential. Referring to BAB 366, Mr.
Nellander said the bill was largely based on the federal Freadom
of Information Act and a study done 12 vears ago, which made a
gimilar recommendation regarding procedures for access. He said
the law was currently void of any procedures for access and did
not provide any procedural mechanisms for someone to either
regquest a record or for the custodian of & record to respond.
Thus, in subsection (2) of Section 3, page 1, if a public record
contained both confidential and nonconfidential information it
would redact out the confidential information.

Referring to language on page 1, 1line 26 speaking of an
exemption provided in NRS 481.263, Mr. Nellander said thig dealt
with existing law reqguiring the Department of Motor Vehicles
{DMY)} to make an ingulry when someocna asked for information
regarding motor wvehicle registration. If the Department
determined the information would be used for 1llegal purposes,
it could not release the Informstion. Therefore, except as it
applied to the DMV, the language of AB 368 stipulated the agency
could not ask why the information was required,

Speaking to the subject, Ms. Engleman noted there had been an
earlier bill in the Senate in which a public agency wanted the
same permission to determine whether information was going to be
used illegally. The DMV statute was clearly unconstitutional,
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Acknowledging his support of public/private enterprise, Mr.
Ernaut said nevertheless, as a contest between a list and the

amendment on Exhibit D, he would be more comfortable with a
list. Ms, Moxrgan said she would work with the Attorney

General’s Office to tighten the language,

Chairman Bennett invited Brooke Nielsen, Assistant Attorney

General, to come forward to address the language of the.

amendment. Assistant Attorney General WNielsen agreed the
language could and should probably be tightened up. The words
»gubstantially" and "directly® were common legal terms which
were generally understood and in this instance would refer to a
direct comnection to the public business. Obviously, she said,
someone could not reach into the records of a private company on
things that company was doing in another part of the world which
had nothing to do with what was going on in Nevada. Assistant
Attorney General Nielsen said she would be happy teo work with
Ms. Morgan in adopting tighter language.

Assistant Attorney General Nielsen said by the language in
Exhibit D they were trying to say there was a right to privacy
for the business interest; yet at the same time, the public had
a right to access those things which directly affected what the
company was doing for the public,

Chairman Bennett supported Mrs. Freeman‘s reguest for Assistant
Attorney General Nielsen and Ms. Morgan to work together to
develop more appropriate language.

Another amendment to page 3, lines 37 and 38, proposed by the
Attorney General's Office, would delete the words, "unless the
investigation had been closed.*

Chairman Bennett indicated he had read and considered the case
presented by the Attorney General’s Office and Mr, Porter (who
chaired the interim study committee), and he was not swayed to
the extent he was prepared to support changing the language
relating to investigation, court cases, ete,

ASSEMBLY BILL 365 ~ Substitutes civil enforcement of access to
public records for criminal penalty.

Pwo sections had received comments, Chairman Bennett neoted. In
Section 2 there had been considerable discussion regarding the
recovery of costs and attorneys‘’ fees. As currently written, if
the requester prevailed, he was entitled to recover his costs

1510+
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and attorneys’ fees in the proceeding, from the agency whose
officer had custody of the record,

Chairman Bennett also recalled thers had been discussion
regarding whether the agency should also be able to recover the
costs and attorneys’ fees associated with the action, if the
agency prevailed. The primary argument against the agency
recovery, was this would restrict people from going to court to
try to gain access to certain closed records. As AB 364 was
written, Chairman Bennett stated there was a large gray area
presented which would lead to increased litigation. Limiting
some of the gray areas in AB 364 would somewhat alleviate the
number of suits which might be brought regarding access to
recoxds.

Chairman Bennett said he was of a mind to leave the language as
it was written except to add the word "reasonable" before the
words *attorney’'s fees,"

ASBEMELYMAN FREEMAN MOVEDR TO INSERT THE WORD REASONABLE ON
PAGE 1, SECTICN 2, LINE 8, MAKING THE LANGUAGE READ . . ,
COSTS AND REASONABLE ATTORNEY'S FEES."

ASSEMBLYMAN ERNAUT SECONDED THE MOTION,
THE MOTION CARRIED UNANIMOUSLY,

Discussing Section 3, Chairman Bennett reminded the subcommittee
there had been some testimony having to do with expanding the
"public officer or employee" to also state, “"governmental
entity." After discussing this with the bill drafters, they
believed the words "And his employer" could be inserted making
the language read, "A public officer or employee and his
enployer who act in good faith in disclosing or refusing to
disclose information 1s immune from liability for damages either
te the requester or to the person whom the information
concerns.”

ASSEMBLYMAN SEGERBLOM MOVED TO INCLUDE THE WORDS "AND HIS
EMPLOYER" ON PAGE 1, SECTION 3, LINE 11.

ASSEMBLYMAN FREEMAN SECONDED THE MOTION.
THE MOTION CARRIED UNANIMOUSLY.

Mrs. Freeman asked to have the word "malfeasance® defined. She
said earlier testimony had suggested when a person was unable to
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get information, there needed to be some definition given to the
word rmalfeasance.” Dennis Neilander, Legislative Counsel
Bureau Research Analyst, came forward to clarify. Mr. Neilander
said a number of options had been put forward and one was
related to the notion of malfeasance. This was for a civil
penalty to be imposed on a public employee who acted in bad
faith. Although some states had taken this approach, Mr.
Neilander said the Nevada subcommittee had rejected the
approach, deciding a civil penalty would not be appropriate,
Additionally, the misdemeanor penalty would possibly prove
unconstitutional because there was no definition of public
record. The subcommitiee had finally approved the allowance for
expedited process.

Mr. Neilander told the committee the operative language in
Section 3 was a "good faith" standard. If, indeed, there was a
lack of good faith shown on the part of a public employee, NRS
41, which addressed discretionary acts, would take foxce.

Recapping, Chairman Bennett indicated the rest of AB 365 would
remain as$ written.

ASSEMBLY BILL 366 - Establishes procedures for publie inspection
of public reccrds.

Chairman Bennett drew attention to Section 2. Concerns had been
expressed regarding the language on line 5 regarding the words,
*"or other electronic means." Primarily, the interim study had
agssumed this to mean a FAX machine. If this, indeed, was the
intent, Chairman Bennett suggested deleting the words, "other
electronic means," and stating, “facsimile machine, if
available.* (See Exhibit E.)

Mr. Ernaut theought the Chairman’s language was too narrow and
the present language of the bill was too broad. Discussion
followed.

ASSEMBLYMAN SEGERBLOM MOVED TO ADOPT THE AMENDMENT PROPOSED
IN EXHIBIT E.

ASSEMBLYMAN FREEMAN SECONDED THE MOTION.
THE MOTION CARRIED UNANIMOUSLY.
Following a short break, Chairman Bennett resumed discussion on

AB 366, Section 3. Reviewing, the Chairman said he had heard
concerns regarding the problems for state or local offices in
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ASSEMBLY BILL 314 - Makes varioug changes to application process
for permit for appropriaticon of public¢ waters and to fees
assessed by state engineer.

Mr. Bennett indicated proposed amendments for AB 314 had been
taken down to be drafted but had not besen received back. Mr.
Bennett and Mrs. Lambert reviewed the proposed changes

{Bxhibit H).
Digcussion among committee members ensued.

Chalrman Garner indicated there would be no action taken until
the amendments had been returned.

ASSEMBLY BILL 352 - Authorizes unincorporated towns to impose
impact fees.

Mr. McGaughey briefly reviewed AB 352 gtating it had to do with
Fernley water impact fees and indicated he had attended a
meeting with the city attorney and representatives of the town
board and the distxict trying to find a better way to solve the
problem other than using impact fees,

ASSEMBLY BILL 364 - 368 - Public records.

Mr. Bennett indicated smeveral subcommittee meatings and a work
session had been held which considered all f£ive bills. He
stated there were several proposed smendments approved by the
subaommittee being drafted and as soon as the amendments were
received back he would give a full report to the committee. Mr.
Bennett noted there had been some amendments put forth which had
not been aceepted by the subcommittee and those would be
presented with the report.

ASSEMBLY BILL 378 - Imposes temporary moratorium on adoption of
state regulationz and creates advisory committee to study such

regulations.

Chairman Garner stated he had not heard back from Mr. Humke and
it seamed the only viable solution was to look at a study of the
subject. He indicated he would not be taking action on AB 378
unleas Mr. Humke came forward with a proposal to move tha bill.

ASSEMBLY BILL 397 - Provides procedure to verify preference
claimed by bidders on public contracts on account of taxes paid.

Mr. Hettrick stated he held a meeting with the north and south
AGCe and it appeared to him those at the meeting did not think
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Mr. Bennett asked if her amendment dealt with page 2, line 38
regarding the amount of annual and sick leave. Mrs. Segerblom
agreed.

¥Mr. Benmnett mtated that had been discussed as well ag various
other information whieh would be included in subsectlion 2,
defining employment informatien. He said many concerns had been
voiced that this would scmehow provide access to reasons for
taking sick leave and otherwise open medical information. Mr.
Bennett remarked it was his feeling the information regarding
annual and sick leave accumulated and number of hours or days
taken would be sasily handled through payroll records and would
in no way divulge reasons for taking leave or medical
information. He was not supportive of the amendment.

Mre. Segerblom stressed she felt a public employee had a zight
to the gpick leave accrued, and if an employee used an sxceasive
amount at any given time, it should be up to the supervisor to
handle. GShe did not feel anyone else should have the right to
the knowledge of how much time was taken.

Discussion ensued.

ASSEMBLYMAN SEGERBLOM MADE A MOTION TO AMEND A.B. 364
TO DELETE LINE 38 ON PAGE 2, SECTION 2.

ASSEMBLYMAN WILLIAMS SECONDED THE MOTION.

THE MOTION FAILED.
Chairman Garner stated all amendments to AB 364 had been
considered and he would accept a motion to amend and do pass

AB 364.

ASSEMBLYMAN SENNETT MOVED TO AMEND AND DO PASS
A.B. 364. .

ASSEMBLYMAN MCGAUGHEY SECONDED THE MOTION.

THE MOTION CARRIED. Assemblymen Lambert, Ernaut and
Williams opposed.

Chairman Garner requested Mr., Bennett handle AB 364 on the
floor. '

ASS BILL - Substitutes civil enforcement of access to
Public recox or criminal peonalty.
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Mr. Bennett reviewed minor amendments to AB 365 (Exhibit H).
Digcussion engued,

ASSEMBLYMAN BENNETT MOVED TO AMEND AND DO PASS
A.B. 365.

ASSBEMBLYMAN HETTRICK SECONDED THE MOTION.

THE MOTION CARRIED UNANIMOUSLY.

ASSEMBLY BILL 366 - Establishes procedures for public
ingpection of public recorxrds.

Mr. Bennett reviewed minor amendments to AB 368 (Exhibit I)
including the language, "other electronic means,.v

Mr. EBrnaut referenced Section 5 and asked if there had been
discussion about the word "custody” in line 3, am there was a
problem with archives actually having custody of records. Mr.
Bennett indicated he recalled the discussion but did not think
any action was taken in subcommittee to amend.

Ffurther discusszion ensued.

Mre. Augustine indicated she had a notation regarding Section 3,
line 3 to allow facilities for making paper copies, abstracts or
memoranda as there was a concern that microfiche copies could
not be duplicated,.

Mr. Bennett stated the subcommittee held extensive discusgsion on
Section 3, both relating to paper copies and defining "readily
available" and the subcommittee chose to leave the language as
written.

ASSEMBLYMAN BENNETT MOVED TO AMEND AND DO PASS
A.B. 366.

ASSEMBLYMAN DE BRAGA SECONDED THE MOTION.

Mrsz, Augugtine proposed to amend the motion to add facilities
for making paper copies, abstracts or memorandum of the book or
record.

ASSEMBLYMAN AUGUSTINE MOVED TO AMEND THE AMENDMENT TO
A.B. 366 TO ADD THE WORD "PAPER" IN SECTION 3,
LINE 10.
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1993 REGULAR SESSION (6Tth}
ASSEMBLY ACTION SENATE ACTION
Assernbly Amendment
Adopted 1] Adopied - g&nﬁissrmbly Bill No. 365
9.393
Lost | Lost 0| Proposed by Commities
Date: Date: - on Government Affairs
Initial: Initial:
Concurred in [T Coneurred in ™
Not Concusred in "] 1 Not Concurred in  [7]
Date: Date;
[nitial: Initial:
Amentdment Replaces Amendimnent No. 497,
‘No, 510 Resolves conflict in secuon 3 with AB, No. 146,

Makes substantive changes.

Amend sec. 2. page L. line 8. after "cosis and" by inserung "reasonable”.

Amend sec. 3. page 1, line 11, by deleting "/s" and inscrting:
“and his employer are".

Amend sec. 3, page 2, by deleting lines 7 and 8 and inserting:
“obtalned for thay purpose from the county clerk of any county in the state. Except
as atherwise provided in this subsection. the license must be issued at the county
seat of that county. The board of county commissioners may, at the request of the
county clerk, designate one branch office of the county clerk at which marriage
licenses may be issued. if the designated branch office is established in a county
office building which is iocated outside of the county seat.”.

Amend the bilf as a whole by adding a new section designared sec. 6, following
sec. §, to read as follows:

"See, 6. Section 5 of this act becomes effective at 12:01 am. on October 1,

1693.".

Drafted by: DCim Date: 5/12/93

AB. No. 365--Sabstitutes civil enforcement of access to public records for

criminal penalty.
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upon the completion of the project; and providing other matters properly
relating thereto.

Assemblyman Porter moved that the bill be referred to the Committee on
Commerce.

Motior carried.

By the Committee on Commerce:

Assembly Bill No. 716-—An Act relating to archliects; requiting a person
who claims any of certain exemptions from the provisions relating to architects
to file an affidavit asserting the basis for the exemption when obtaining a
building permit; providing a penalty; and providing other matters properly
relating thereto.

Assemblyman Porter moved that the bill be referred to the Comminee on
Commerce,

Motion carried.

-

SECOND READING AND AMENDMENT

Asserably Bill No_ 365,

Bill read second time.

The following amendment was proposed by the Committee on Government
Affairs:

Amendment No. 510.

Amend sec. 2, page 1, line 8, after “costs and™ by inserting “'reasonable”.

Amend sec. 3, page 1, line 11, by deleting **is” and inserting: *‘and his
emplover are”.

Amend sec. 5, page 2, by deleting lines 7 and 8 and inserting: “'obtained for
that purpose from the county clerk of any county in the state. Except as
otherwise provided in this subsection, the license must be issued at the county
seat of that county. The board of county commissioners may, at the request of
the county clerk, designaie one branch office of the couasty clerk ar which
marriage licenses may be issued, if the designated branch office is established
in a gounty office building which is Iocated outside of the county seat.”.

Amend the bill as a whole by adding a new section designated sec. 6,
following sec, 5, to read as follows:

“Sec. 6. Section 5 of this act becomes effective at 12:01 a.m. on October
1, 19937,

Assemblyman Bennett moved the adoption of the amendment,

Remarks by Assemblyman Bennett.

Amendment adopted.

Bill ordered reprinted, engrossed and to third reading.

Assembly Bill No. 368,

Bill read second time,

The following amendment was proposed by the Committee on Government
Affairs:

Amendment No. 626.

Arnend the bill as a whole by deleting sections 5 through 7 and renumbering
sec. 8 as sec. 5.
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(REPRINTED WITH ADOPTED AMENDMENTS)
FIRST REPRINT A.B, 365

ASSEMELY BILL No. 365—COMMITTEE ON COMMERCE
MARCH 16, 1993

Referred to Committee on Government Affairs

SUMMARY —Substitutes civil enforcement of access 10 public records for crimingl penaliy.
(BDR 19-393)

FISCAL NOTE: Effect on Loca! Government; No.
Effect on the State or on Industrial Tnsurarce: No.

-

EXPLAMATION.=Maticr i italics 3 news maner in brackars 1§ is moterint 10 be omisied.

AN ACT relating to puslic information; substituting civil enforcement of secess to public books
and recards for a eriminal penatty for denial of aeecss; conferring immunity vpon
public officers and employecs for cortain actions in good fulth; and providing other
mattars propesly relating thercto,

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE
AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 239 of NRS is hereby amended by adding thereto the
provisions set forth as sections 2 and 3 of this act,

Sec. 2. If a request for inspection or copying of a public book or record
open Io inspection and copying is denied, the requester may apply lo the
district court in the courty in which the book or record is located for an order
permitting him to inspeci or copy it. The court shall give this matter prioriy
over other civil maners to which priority is not given by other statutes. If the
requester prevails, he is entitled to recover his costs and reasonable attor-
ney’s fees in the proceeding from the agency whase officer has custody of the
book or record.

Sec. 3. A public officer or employee who acts in good faith in disclosing or
refusing 1o disclose information and his employer are immune from liability
for damages, either to the requester or to the person whom the information
coneems.

Sec. 4, NRS 239.010 is hereby amended to read as follows:

239.010 [1.] All public books and public records of state, county, city,
district, governmental subdivision and quasi-municipal corporation officers
and offices of this state (and all departments thereof), the contents of which
are not otherwise declared by law to be confidential, [shall] must be open at
al] times during office hours to inspection by any person, and the [same]
books and records may be fully copied or an abstract or memorandum
prepared therefrom, and any copies, abstracts or memoranda taken therefrom
may be uiilized to supply the general public with copies, abstracts or memo-
randa of the records or in any other way in which the [same] books and
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records may be used to the advantage of the owner thereof or of the general
ublic.

P 2. Any officer having the custody of any of the public books and public

records described in subssction 1 who refuses any person the right to inspect

such books and records as provided in subsection 1 i{s guilty of a

misdemeancor.]

Sec. 5. NRS 122.040 is hereby amended to read as follows:

122.040 1, Before persons may be joined in marriage, a license must be
obtained for that purpose from the county clerk of any county in the state.
Except as otherwise provided in this subsection, the license must be issued at
the county seat of that county, The board of county comumissioners may, at
the request of the county clerk, designate one branch office of the county
¢lerk at which marriage licenses may be issued, if the designated branch
office is established in a county office building which is located outside of the
county seat.

2. Before issuing a marriage license, the county clerk may require evi-
dence that the applicant for the license is of age. The county clerk shall accept
a statemnent under cath by the applicant and the applicant’s parent, if availa-
ble, that the applicant is of age.

3. The county clerk issuing the [icense shall require the applicant to
answer under oath each of the questions contained in the form of license, and,
if the applicant cannot answer positively any questions with refercnce to the
other person named in the license, the clerk shall require both persens named
in the license to appear before him and to answer, under oath, the questions
contained in the form of license. If any of the information required is
unknown to the person responding to the question, he must state that the
answer is unknown,

4, If any of the persons intending to marry is under age and has not been
previously married, and if the authorization of a district court is not required,
the clerk shall issue the Hcense if the consent of the parent or guardian is:

(a) Personalty given before the clerk;

(b) Certified under the hand of the parent or guardian, attested by two
witnesses, one of whom must appear before the clerk and make cath that he
saw the parent or guardian subscribe his name to the annexed certificate, or
heard him or her acknowledge it; or

{¢) In writing, subscribed to and acknowledged before a person authorized
by law to administer vaths, A facsimile of the acknowledged writing must be
accepted if the original is not available.

5. If the authorization of a district court is required, the county clerk shall
issue the license if that authorization is given to him in writing.

6. All records pertaining to marriage licenses are public records and open
to inspection pursuant to the provisions of NRS 239.010. {Any county clerk
who refuses to permit an inspection is guilty of a misdémeanor. ]

7. A marriage license issued on or after July 1, 1987, expires 1 year after
its date of issuance.
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1 Sec. 6. Section 5 of this act becomes effective at 12:01 a.m. on October §,
2 1993,

®
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Assemblyman Arberry moved that the bill be referred to the Committee on

Ways and Means.

Motion carried.

GENERAL FILE AND THIRD READING

Assembly Bill No. 365,

Bill read third time.,

Remarks by Assemblyman Bennets.

Roll call on Assembly Bill No. 365

Yeas—41.

Nays—None.

Absent—Toomin,

Assembly Bill No, 365 having received a constitutional majority, Mr.
Speaker declared it passed, as amended,

Bill ordered transmitted to the Senate.

Assembly Bill No. 368,

Bill read third time,

Remarks by Assemblyman Bennett.

Roll call on Assembly Bill No. 368;

Yeas—38.

Mays—Carpenter, Collins, Haller—3.

Absent—Toomin.

Assembly Bill No. 368 having received a constitutional majority, Mr.
Speaker declared it passed, as amended.

Bill ordered transmitted t the Senate.

Assembly Bill No. 653,

BiH read third time.
_Remarks by Assemblyman Gibbons.

Roll cali on Assembly Bill No. 655: -

YEAS—41, .
Navs—None, : ‘,.l* )

Abseni—Toomin, .

Assembly Biil No. 655 having received a constitutional majority, Mr.
Speaker declared it passed, as amended.

Bill ordered transmitted to the Senate,

Senate Bill No. 210.

Bill read third time.

The following amendment was propased by the Committee on Labor and
Management:

Amendment No. 730. -

Amend sec. 2, page 2, lines [ and 2, by deleting: “of Nevada System;
and” and inserting: “‘and Community College System of Nevada;™,

Amend sec. 2, page 2, line 5, by deleting the period and inserting
and".

Assemblyman Porter moved the adoption of the amendment.

Remarks by Assemblyman Porter.
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erection of a structure within the national recreation area with the
exception, or other than a structure developed at the request of the
Nevada Division of Wwildlife.®

Mr. Sukimoto stated that would be acceptable to his division.

Doug Busselman, Exeocutive Director, Nevada Farm Bureau, testified on
5.B. 544, He stated hip division has a problem with the generic
identification of a national congervation area. He explained some of
the trends his division is seeing coming out of Washington, D.C. from
a federal policy perspective leaves them worrying with regard to
astablishing this wording in state law. Ee further explained as
future conservation areas come upon them, they will be put under this
bill although the intention now ia not te do that. He told the
committee he has shared with Senator Callister their concerns on this
bill and hope they can make a language change. He suggests they
specifically mention in the bill the intended area right now @0 there
ig not a problem in the future when additional conservation areas are
created with more restrictions than they are seeing mow. He urged the
commitbse to add the specific dezignation of Red Rock National
Conservation Area into the language of the bill with the amendment and
then they will be in agreement with this bill.

Senator Callister stated he spoke earlier with Mr. Busselman and he
agrees the amendment should be specific as to the Red Rock National
Conservation Area. He told the committee he feels this is
appropriate.

Stephanie Lyte, Lobbyist, Nevada Wool Grower’s Association, testified
on 8.8, 544, She told the conmittee her concernes are the same as Mr.
Busselman’s regarding the specific designation. $She explained they
would not have any objection to the bill if they had it designated as
the Red Rock Conservation Area.

Joe Johngon, Sierra Club, told the committee his organization supports
8.B. 544 with the amendments proposed.

Chairman OfConnell closed the hearing on 5.B. 544 and opened the

hearing on Assembly Bill (A.B.) 365, Assembly Bill (A.B.) 36§ and
Assembly 8411 (A.B.) 368.

ASSEMBLY BILL 365: Substitutes civil enforcement of access to
public¢ records for criminal penalty.

ASSEMBLY BILL, 366: Establishes procedures for public inspection of
public records.

ASSEMBLY BILL 368: Requires charges for copies of public records
not to exceed cost.
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Pennis Nielander, Senior Research Analyst, Legislative Coungel Bureau,
spoke to the committee on these bills. He told the committee these
bills were the result of the study of laws governing public books and
records. He started by explaining B B. 365. He told the committee
this bill addresses enforcement. He stated the existing public
records law has not been amended significantly since 1911 and in the
current provisions for enforcement it contains a ¢riminal penalty
which is a misdeamenor for an individual to release a public record
in violation of the statute. He stated what this bill does is it
removes the criminal penalty and replaces it with an expedited process
procedure whereby if a person has been denied access to a public
record, they have the opportunity to file in district court and the
court is required to give that matter priority on the calendar. He
explained if the requestor prevails they are entitled to reasonable
attorney fees and costs. Mr. Nielander stated in section 3 it grants
immunity for good faith disclosure or nondisclosure and as long as it
is done in good faith the public employee is then immune from civil
liability.

Chairman 0O‘’Connell asked in which one of these bills they should
incorporate the definition of a public record.

Mr. Nielander stated the definition is in another bill which has not

" left the assembly, but they could amend that into A.B, 366 because
this bill amends Nevada Revised Statutes (NRS) Chapter 239 which is

where the definition has to go and A.B. 366 establishes a procedure
for access and currently the law is void of any procedure for getting
access. He stated in addition it is void of having a definition.

Mr. Nielander stated A.B, 366 is the bill which establishes procedures
for either granting or denying access to records. He explained the
law is currently void of any procedural mechanisms to either allow a
person to make a record public or to keep it closed. He pointed out
this is based in part on the Federal Freedom of Information Act, at
least the fundamental concepts are based on that law and also a study
which was done 10 years ago on this issue. He explained at that time
the subcommittee recommended a procedure similar to this and that bill
did not surface from the legislature in 1982, He told the committee
this bill says an individual may request a public record in person,
by telephone ox by FAX machine. He further explained this bill sets
forth the duties of the person who is the custodian of the record and
what they must do once they have received a request. He stated
subsection 2 of section 3 makes it ¢lear that a custodian of a public
record cannot release the confidential information with the public
information. He explained subsection 3 of that section states they
do not have to compile a summary unless it is readily available. Mr.
Nielander stated subsection 4 is something that is put in because of
first amendment concerns and the fact that the argument is the
government should not have a right to know why an individual is
requesting that information unless it is to clarify what the
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information is they are after. He stated section 5 begins to specify
what the custodians must do once they receive a request. He told the
committee the procedural mechanism is addressed in lines 17 through
25 and they are the four things that the custodian has to do within
a reasonable amount of time, but no later than 3 days after receiving
the written appeal. He mentioned they could inform the individuals
that unugual circumstances have delayed the request, in which cage
they have 15 days to comply and inform the requester they do not have
the record or deny the appeal. He stated the next section defines
what is unusual circumstances which will trigger that 15-day window.
He pointed out subsection 3 of section 7 which is another immunity
clause for the employee who permits inspection unless they have actual
knowledge that the record is not a public record.

Senator Hickey interrupted the testimony by Mr. Nielander to ask the
chairman for a bill draft request. He told the committee he wanted
to draft a bill which would limit terms in office including federal
offices down through county cffices.

SENATCR HICKEY MOVED FOR COMMITTEE INTRODUCTION FOR A
BILL DRAFT REQUEST REGARDING TERM LIMITATIONS.

SENATOR LOWDEN SECONDED THE MOTION.

THE MOTION CARRIED. (SENATOR CALLISTER VOTED NO.
SENATOR RAGGIC AND SENATOR NEVIN WERE ABSENT FOR THE
VOTE.)

* ¥ % & %

Mr. Nielander explained A.B. 368 to the committee. He stated this
bill addresses cost. He pointed out subsection 1 of section 1
provides that the fees shall not exceed the cost to the agency and
that takes into account the cost of supplies and material, but not
time spent by personnel. He explained this is adopted from an Idaho
law which esgentially reads the game as A.B. 368. He pointed out
there is a formula they use to come to the right amount to charge for
photocopying and he added the bottom line is they arrive at a total
cost per copy. He told the committee each agency in Idaho is reguired
to use thlsg formula to arrive at a per copy cost.

Chairman O’Connell asked if this formula would apply to every agency
and an individual could ask for a cost from any division or agency and
the cost would not exceed the actual cosat.

Mr. Nielander stated that is correct and the provision provides that
unless free copies are required by statute. He explained if there is
not mome other statute that establishes a cost then it must not excead
the actual cost. He continued to explain 2.B. 368 to the committee,
He stated subsection 2 of the bill provides that an agency may search
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Mr. Wright stated if they lose that $62,000 of revenue they will have
to ask for more money from the county. He explained the money will
have to come from somewhere and if not from copy fees it will be from
the taxpayers.

Joe Melcher, Recorder, Washoe County, testified against these bille.
He told the committes they should be paying for the service they get
and uniformity and standardization of fees is vital to these
organizations. He gave the committee some written testimony and
statigtics on copy fees (Exhibit K}.

Ms. Beaudreau stated the Storey County Recorder, Margaret Lowther, had
to leave, but wanted it on the record that she opposges these bills.

Melanie Meehan Crossley, Deputy Attorney General, Attorney General’'s
Office, spoke in opposition of these bills. She stated she served on
the interim study committee and had not plamnned to gpeak today, but
felt she must make a few comments ragarding adopting an amendment into
these bills with the definition of public records. She told the
committee what they are trying to do here is a piece of legislation
that addresses a vast range of records that are both confidential and
not confidential. She gave the committee some suggestions on the
language for the amendment.

Mary Henderson, Lobbyist, Washoe County, stated for the record that
in Washoe County for their agenda items and backup materials, if
people go to the county manager's office they are provided a copy
free. If they go to the clerk’s office the standard procedure is to
send them to the county manager’s office so they are not caught up
with the fees that the clerk charges for court proceedings. 5She
stated they feel it is essential and it is the public’s right to have
access to this. She told the committee the only thing they would
regquest is if they do put this into statute in terms of agendas,
ordinances, backup materials that it be restricted to one free copy
and some nominal fee. She explained her office is not staffed to be
a copy service for attorneys and the court system within Washoe
County. She feels no county in the state can absorb that type of
burden. She stated it is very important to take into consideration
the fact that recorder fees have not been increased for over 10 years.

Michell Bero, Lobbyist, Nevada Association of Counties (NACO), stated
the previous testimony pretty well explains their positiom.

Nancy Howard, Lobbyist, Nevada League of Cities, spoke in opposition
to these bills. She stated one of their concerns is in A.B. 366 it
requires them to provide facilities for making copies and she stated
many of her aities do not have these facilities. She explained some
of them have a copy room which is also the mailroom and it would be
expensive for them to ¢reate these facilities.
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Sam McMullen, Lobbyist, Nevada Broadcaster’s Association, stated they
are very strongly in favor of these bills. He told the committee the
policy decision clearly put forth by this bill is should the
individuals pay a fair approximation of the actual search time related
to copying a particular document or should they pay = £lat fee.

Mg, Engleman told the committee these bills attempt to addrass =
myriad of problems both bringing Nevada into the 20th Century and
trying to prepare Nevada for the 2ist Century. She explained some of
the problems heard during the interim study were from agencies who had
put all of their information on a computer. She further explained if
an individual came into this agenc¢y requesting some information they
were told the information they needed was on the computer and it could
not be accessed at that time so the individual wanting the information
would have to return the next day. She emphasized individuals need
to have access to information and the ability to make copies or even
write down notes. She reiterated the proponents of these bills are
simply trying to get the cost of copies down to actual costs, not just
a simple across-the-board charge since some of the agencies may have
a higher charge than others.

Ms. Henderson stated she feels the system in her agency is very simple
and straight forward. She explained if they are in a situation where
they must idemntify documents which are simple to pull and copy versus
documents which are sitting in a bound volume or sitting in a computer
or microfiche she feels they will get into a very difficult and
cumbersome bill., She emphasized to the committee they cannot imagine
the types of documents county government offices handle. She
explained some of the documents are readily accessible and some are
not. She told the committee the system they use now is very effective
and has worked for several decades. Ms. Henderson pointed out to the
committee many of the individuals whe request documents do not pay
taxes in the state of Nevada. She explained they are individuals who
got married in Nevada or individuals in real estate transactions who
live out-of-gtate and therefore do not pay state taxes. She stated
thepe are user fees which have been in place for at least 20 years
whichh help offset some of those costs, so she feels it is wrong to
state the taxpayers have also paid for this service, because ghe feels
it is also a service being used by individuals who are not taxpayers.

Senator Hickey asked Lif part of the storage and copying problem is due
to lack of space.

Ms. Henderson stated there is an ilssue of the lack of space and also
an issue of how the documents are stored. She explained some of the

documents are stored electronically, some in filing cabinets and other
documents are stored in bound volumes.
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Chairman O'Connell closed the hearing on Asgembly Bill (A.B.} 365,

Agpembly Bill (A.B.) 366 and Asgembly Bill (A.B.} 368 and opened the
hearing on Senate Bill (8.3,) 536.

SENATE BILL 536: Requires certain licenses to engage in busziness
to be granted in certain ¢ircumstances.

SENATOR NEVIN MOVED TO DO PASS g.B. B36.
SENATOR HICKEY SECONDED THE MOTION.

THE MOTION CARRIED. {SENATOR RAGGIO AND SENATOR
CALLISTER WERE ABSENT FCR THE VOTHE.)

* & ¥ * *

There being no further business, Chairman 0O‘Connell adjourned the
hearing at 5:30 p.m.

RESPECTFULLY SUBMITTED:

\jfm*}}@- (\(}wwa@\,

Tanya Morrison,
Committee Secretary

APPROVED BY:

/ (/O Casuslf

Senatdr Ann O’/Connell, cChairman

DATE::
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THE MOTION CARRIED., (SENATORS RAGGIO, HICKEY AND CALLISTER
WERE ABSENT FOR THE VOTE.)

* % % * ¥

The next measure brought for discussion was A.B. 365,

ASSEMBLY BILL 365: Substitutes civil enforcement of acceas to
public recorde for criminal penalty.
{(BDR 15-353)

Ande Engleman, Lobbyist, Nevada Press Association, testified the
purpose of A.B, 365 ls to remove the criminal penalty for violation
of the public records law and provides that court costs and
attorney fees can be collected. Ms. Engleman zreminded the
committee there was no opposition to the measure.

SENATOR RHOADS MOVED TO DO PASS A.B. 365.
SENATOR NEVIN SECONDED THE MOTION.

THE MOTION CARRIED. (SENATORS RAGGIO, HICRKEY AND CALLISTER
WERE ABRSENT FOR THE VOTE.)

* % % * W

ASSEMBLY BILL 366: Establishes procedures for public inspectiom
of public records. (BDR 19-397)

Ms. Engleman explained there was no oppogition to 2.B., 366;
howsever, there wasg concern with the other two publiec recorde bills.
she indicated she was propoging the definition of a public record
taken from A.B. 364, and an additional new section be amended into
A.B. 366. The proposed new section regquested by Ms. Engleman is
referenced as Exhibit G.

ASSEMBLY BILL 364: Makes wvarious changes regarding accaess to
publi¢ books and records. (BDR 19-399)

Chairman ©‘Connell requested Msa. Engleman to read the proposed
definition of a public record. Me. Engleman read the definition
from gection 2, paragraphs (a) and (b}, lines 3-14 of A.B, 364. It
wag explained that A.B. 364 was not likely to be passed out of the
assembly .

Senator Nevin guestioned if that language would open the personnel
records of city, county or state employees. He expregsed concern
since those records were not considered confidential in what was
outlined by Ms. Engleman.
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Senator Rawson moved that Assembly Bills Nos. 578, 584 be wken from

the General File and placed on the General File for the next legislative day.
Remarks by Senator Rawson. .
Motion carried.

GENERAL FILE AND THIRD READING n
Assembly Bill No, 103. _ ﬂ

Bill read third time.

The following amendment was proposed by Senator Townsend:
Amendment No. 1137.

Amend section 1, page 1, line 11, by deleting “'primary or’".
Amend section 1, page 1, line 15, by deleting “'primary or’'.
Amend the title of the bill, sixth line, by deleting “‘primary or”.
Senator Townsend moved the adoption of the amendment.
Remarks by Senator Townsend.

Amendment adopted.

Bill ordered reprinted, re-engrossed and to third reading.

Assembly Bill No, 66.

Bill read third time.

Roll call on Assembly Bill No. 66:

Yeas—21,

Nays—None.

Assembly Bill No, 66 having received a constitutional majority, Madam a
President declared it passed.

Bill ordered transmitted to the Assembly.

Assembly Bill No, 211,

Bill read third time.

Roll call on Assembly Bill No. 211:

YEAs—21.

Nays—~None.

Assembly Bill No. 211 having received a constitutional majority, Madam
President declared it passed.

Bill ordered transmitted to the Assembly.

Assembly Bill No. 244.

Bill read third time.

Remarks by Senator James.

Roll call on Assembly Bill No, 244;

Yeas—21.
Navs—Nong. ; ,3)
Assembly Bill No. 244 having received a constitutional majority, Madam :

President declared it passed, as amended.
Bill ordered transmitted to the Assembly.

Assembly Bili No. 363,
Bill read third time.
Remarks by Senators Brown and O'Conneil.
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Roll cali on Assembly Bill No. 365:
YEAs~21.
Nays—None.

Assembly Bill No. 365 having received & constitutional majority, Madam
President declared it passed.
Bill ordered transmitted to the Assembly.

Assembly Bill No. 435.

Bill read third time.

Remarks by Senator Glomb.

Senator Glomb moved that Assembly Bill No. 435 be taken from the
CGeneral File and placed on the General File for the next legistative day.

Remarks by Senators Glomb and Neal,

Motion carried.

Assembly Bill No, 535,

Bill read third time.

Remarks by Senators Coffin, Rhoads and Adler.

Roll call on Assembly Bill No. 535;

YEag~20.

Navs—Coffin.

Assernbly Bill No., 535 having received a constitutional majority, Madam
President declared it passed.

Bill ordered transmitted to the Assembly.

Assembly Bill No. 589,
Bill read third time.
Rolt call on Assembly Bill No. 589:

YEas--21.
Navs—None.

Assembly Bill No. 589 having received a constitutional majority, Madam
President declared it passed.
Bill ordered transmitted to the Assembly,

Assernbly Bill No. 643.

Bill read third time.

Remarks by Senators Raggio, O'Donnell and Rawson.

Roll call on Assembily Bill No. 643:

YEAS—]9.

Navs—McGinness, O'Connell—2.

Assembly Bill No. 643 having received a2 constitutional majority, Madam
President declared it passed.

Bill ordered transmitted to the Assembly.

Assembly Bill No. 644.

Bill read third time,

Roll call on Assembly Bill No. 644;

YEAS~21.

Nars—None. e —
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sTaTuTES OF fitvapa_1993 .

1230 LAWS OF NEVADA Ch. 393

Assembly Bill Ng, 365 Committee on Commerce
CHAPTER 393

AN ACT relsting 10 public information; substituting civil enforcement of aceess 1o public books
and records for @ criminal penelty for denial of sccess; conferring immunity upon
public officers and employces for esrtain actions in good faith; and providing other
marters properly relating theredo,

{Approved July 2, 1993]

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IM SENATE
’ AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 239 of NRS is hereby amended by adding thereto the
provisions set forth as sections 2 and 3 of thig act.

Sec. 2. If a request for inspection or copying of a public book or record
open to inspection and copying is denied, the requester may apply fo the
district court in the county in which the book or record is located for an order
permitting him fo inspect or copy it. The court shail give this mauter priority
over other civil matters to which priority is not given by other statutes. If the
requester prevails, he is entitled to recover his costs and reasonable attor-
ney’s fees in the proceeding from the agency whese afficer has custody of the
book or record.

Sec. 3. A public officer or emplayee who acts in good faith in disclosing
or refusing to disclose information and his emplayer are immune from liabil-
ity for damages, elther 10 the requesier or to the person whom the information
concerns,

Sec. 4. NRS 239.019 is hereby amended fo read as follows:

239,010 [1.] All pubfic books and public records of state, county, city,
district, governmental subdivision and quasi-municipal corporation officers
and offices of this state {and all departments thereof), the contents of which
are not otherwise declared by law to be confidential, [shall] musr be open at
all times during office hours to inspection by any person, and the [sume]
books and records may be fully copied or an absiract or memorandum
prepared therefrom, and any copies, abstracts of memoranda taken therefrom
may be utilized 1o supply the general public with copies, abstracts or memo-
randa of the records or in any other way in which the {same] books and
rer,t‘ﬁrds may be used to the advantage of the owner thereof or of the general
public.

[2. Any officer having the custody of any of the public books and public
records described in subsection 1 who refuses any person the right to inspect
such books and records as provided in subsection I is guilty of 2
misdemeanor.}

Sec. 5. NRS 122.040 is hereby amended 1o read as follows:

122.040 1. Before persons may be joined in marriage, a license must be
chtained for that purpose from the county clerk of any county in the state.
Excep! as otherwise provided in this subsection, the license must be issued at
the county seat of that county. The board of county commissioners may, at
the request of the county clerk, designate one branch office of the county
clerk at which marriage licenses may be issued, if the designated branch
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office is established in a county office building which is located outside of the
county seat,

2. Before issuing a marriage license, the county clerk may require evi-
dence that the applicant for the license is of age. The county clerk shall accept
a statement under oath by the applicant and the applicant’s parent, if availa-
ble, that the applicant is of age.

3, The county clerk issuing the license shall require the applicant 1o
answer under oath each of the questions contained in the form of license, and.
if the applicant cannot answer positively any questions with reference to the
other person named in the license, the clerk shall require both persons named
in the license to appear before him and 10 answer, under oath, the guestions
contained in the form of license. If any of the information required is
unknown to the person responding to the question, he must state that the
answer is unknown.

4. if any of the persons intending to marry is under age and has not been
previously married, and if the authorization of a district court is not required,
the clerk shall issue the license if the consent of the parent or guardian is:

{a} Personally given before the clerk;

{b) Certified under the hand of the parent or guardian, attested by wo
witnesses, one of whom must appear before the clerk and make oath that he
saw the parent or guardian subscribe his name to the annexed certificate, or
heard him or her acknowledge it; or

{c} In writing, subscribed 1o and acknowledged before a person authorized
by law to administer oaths. A facsimiie of the acknowledged writing must be
accepted if the original is not available.

5. If the authorization of a district court is required, the county clerk shall
issue the license if that authorization is given to him in writing.

6. All records pertaining to marriage licenses are public records and open
to inspection pursuant to the provisions of NRS 239.010. [Any county clerk
who refuses to permit an inspection is guilty of a misdemeanor.)

7. A marriage license issued on or alter July 1, 1987, expires 1 year after
its date of issuance,

Sec. 6. Section 5 of this act becomes effective at 12:01 a.m. on October 1,
1993.
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INDEX TO JOINT APPENDIX

DOCUMENT DESCRIPTION

LOCATION

Public Records Act Application Pursuant to
NRS 239.001/Petition for Writ of Mandamus (filed

Vol. 1,
Bates Nos. 1-11

07/17/17)
Appendix of Exhibits in Support of Public Records Act Vol. 1,
Application Pursuant to NRS 239.001/Petition for Writ of Bates No. 12
Mandamus (filed 07/17/17)
Exhibit Document Description

1 April 13, 2017 Emails between Las Vegas Vol. 1,

Review-Journal and Clark County Coroner’s
Office Regarding Nevada Public Records Act
Request

Bates Nos. 13-27

2 April 13, 2017 Las Vegas Review-Journal’s Vol. 1,
Email to Clark County District Attorney’s Office | Bates Nos. 28-31
3 April 14, 2017 District Attorney’s Office Vol. 1,
Response Email to Las VVegas Review-Journal Bates Nos. 32-39
with Attorney General’s Opinion 82-12
4 May 23, 2017 Letter from Las Vegas Review- Vol. 1,
Journal to Clark County Coroner’s Office and Bates Nos. 40-44
Clark County District Attorney’s Office
5 May 26, 2017 Email with Response Letter from Vol. 1,
Clark County District Attorney’s Office to Las Bates Nos. 45-88
Vegas Review-Journal
6 May 31, 2017 Email from Coroner’s Office to Vol. 1,
Las Vegas Review-Journal Bates Nos. 89-92
7 June 12, 2017 Email Chain between Clark County | Vol. 1,

District Attorney and Las Vegas Review-Journal

Bates Nos. 93-98
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DOCUMENT DESCRIPTION LOCATION
Appendix of Exhibits in Support of Public Records Act
Application Pursuant to NRS 239.001/Petition for Writ of
Mandamus (cont.)
Exhibit Document Description
8 July 9, 2017 Emails between Las Vegas Review- | Vol. 1,

Journal and Clark County District Attorney’s
Office

Bates Nos. 99-106

9 July 11, 2017 Email from Coroner’s Office with
Sample Redacted Files

Vol. 1,
Bates Nos. 107-143

Memorandum in Support of Application Pursuant to
NRS 239.001/Petition for Writ of Mandamus/Application
for Declaratory and Injunctive Relief (filed 08/17/17)

Vol. 1,
Bates Nos. 144-161

Attorney Margaret A. McLetchie’s Declaration in Support
of Memorandum in Support of Application Pursuant to
NRS 239.001/Petition for Writ of Mandamus/Application
for Declaratory and Injunctive Relief (filed 08/17/17)

Vol. 1,
Bates Nos. 162-163

Exhibits to Attorney Margaret A. McLetchie’s
Declaration in Support of Memorandum in Support of
Application Pursuant to NRS 239.001/Petition for Writ
of Mandamus/Application for Declaratory and
Injunctive Relief

Exhibit Document Description

1 Order Granting Writ of Mandate in District Court
Case No. A-17-750151-W (filed 02/22/17)

Vol. 1,
Bates Nos. 164-172

2 Order on Motion for Summary Judgment and
Countermotion for Summary Judgment in District
Court Case No. A543861 (filed 01/07/09)

Vol. 1,
Bates Nos. 173-195
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DOCUMENT DESCRIPTION

LOCATION

Response to Petition and Memorandum Supporting Writ for
Mandamus for Access to Autopsy Reports of Juvenile
Deaths (filed 08/30/17)

Vol. 1,
Bates Nos. 196224

Exhibits to Response to Petition and Memorandum
Supporting Writ for Mandamus for Access to Autopsy
Reports of Juvenile Deaths

Exhibit Document Description

A Declaration of John Fudenberg (dated 08/30/17)

Vol. 1,
Bates Nos. 225-234

B Assembly Bill No. 57, 79th Session (Nov. 2017)

Vol. 1,
Bates Nos. 235-237

Reply to Response to Petition and Memorandum in Support
of Application Pursuant to Nev. Rev. Stat. 239.001/Petition
for Writ of Mandamus/Application for Declaratory and
Injunctive Relief (filed 09/07/17)

Vol. 2,
Bates Nos. 238-255

Exhibits to Reply to Response to Petition and
Memorandum in Support of Application Pursuant to
Nev. Rev. Stat. 239.001/Petition for Writ of
Mandamus/Application for Declaratory and Injunctive
Relief

Exhibit Document Description

1 Minutes of the Meeting of the Assembly
Committee on Government Affairs, 79th Session
(March 8, 2017)

Vol. 2,
Bates Nos. 256291

2 Minutes of the Senate Committee on Government
Affairs, 79th Session (April 26, 2017)

Vol. 2,
Bates Nos. 292-319
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DOCUMENT DESCRIPTION

LOCATION

Supplement to Reply to Response to Petition and
Memorandum in Support of Application Pursuant to Nev.
Rev. Stat. 239.001/Petition for Writ of
Mandamus/Application for Declaratory and Injunctive
Relief (filed 09/25/17)

Vol. 2,
Bates Nos. 320-323

Exhibits to Supplement to Reply to Response to Petition
and Memorandum in Support of Application Pursuant
to Nev. Rev. Stat. 239.001/Petition for Writ of
Mandamus/Application for Declaratory and Injunctive
Relief

Exhibit Document Description

3 Copies of White Pine County Coroner’s Reports

Vol. 2,
Bates Nos. 324-369

4 Copies of Lander County Sheriff’s Office Reports

Vol. 2,
Bates Nos. 370-397

Minutes of September 28, 2017 Hearing on Petition for Writ
of Mandamus (filed 09/28/17)

Vol. 2,
Bates No. 398

Transcript of September 28, 2017 Hearing on Petition for
Writ of Mandamus

Vol. 2,
Bates Nos. 399-427

Notice of Entry of Order with Order Granting Petitioner
LVRJ’s Public Records Act Application Pursuant to Nev.
Rev. Stat. 239.001/Petition for Writ of Mandamus (filed
11/09/17)

Vol. 2,
Bates Nos. 428-442

Notice of Appeal (filed 11/28/17)

Vol. 2,
Bates Nos. 443-444

Case Appeal Statement (filed 11/28/17)

Vol. 2,
Bates Nos. 445447

Petitioner Las Vegas Review-Journal’s Motion for
Attorney’s Fees and Costs (filed 11/29/17)

Vol. 2,
Bates Nos. 448-460
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DOCUMENT DESCRIPTION LOCATION
Exhibits to Petitioner Las Vegas Review-Journal’s
Motion for Attorney’s Fees and Costs
Exhibit Document Description
1 Declaration of Margaret A. McLetchie (dated Vol. 2,
11/29/17) Bates Nos. 461-464
2 Attorney Fees by Date Vol. 2,
Bates Nos. 465471
3 Attorney Fees by Biller Vol. 2,
Bates Nos. 472-478
4 Attorney Costs and Expenses Vol. 2,
Bates Nos. 479-480
5 Declaration of Kathleen Jane England (dated Vol. 2,
11/29/17) Bates Nos. 481486
Respondent’s Opposition to Las Vegas Review-Journal’s Vol. 3,
Motion for Attorney’s Fees and Costs (filed 12/14/17) Bates Nos. 487-506
Exhibits to Respondent’s Opposition to Las Vegas
Review-Journal’s Motion for Attorney’s Fees and Costs
Exhibit Document Description
A Study of Nevada Laws Governing Public Books | Vol. 3,
and Records, Bulletin No. 93-9 (September 1992) | Bates Nos. 507-544
B Legislative History of 1993 Assembly Bill 365 Vol. 3,
with Selected Exhibits Bates Nos. 545-581
C Notice of Entry of Decision with Decision in Vol. 3,
District Court Case No. A-14-711233-W (filed Bates Nos. 582-586

08/23/17)
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DOCUMENT DESCRIPTION LOCATION
Exhibits to Respondent’s Opposition to Las Vegas
Review-Journal’s Motion for Attorney’s Fees and Costs
(cont.)
Exhibit Document Description
D Website Instructions of Washoe County Coroner | Vol. 3,

and Elko County Sheriff’s Office Coroner
Regarding Obtaining an Autopsy Report

Bates Nos. 587-592

Reply to Respondent’s Opposition to Motion for Attorney’s
Fees and Costs (filed 01/04/18)

Vol. 3,
Bates Nos. 593-607

Exhibits to Reply to Respondent’s Opposition to Motion
for Attorney’s Fees and Costs

Exhibit Document Description

6 Legislative History of 1993 Assembly Bill 365
with Additional Selected Exhibits

Vol. 3,
Bates Nos. 608-674

7 March 26, 2015 Public Records Presentation

Vol. 4,
Bates Nos. 675717

8 March 20, 2017 Public Records Request Letter to
City of Henderson

Vol. 5,
Bates Nos. 718-720

9 April 4, 2017 City of Henderson Public Records
Response

Vol. 5,
Bates Nos. 721-731

Minutes of January 11, 2018 Hearing on Motion for
Attorney’s Fees and Costs (filed 01/11/18)

Vol. 5,
Bates No. 732

Transcript of January 11, 2018 Hearing on Motion for
Attorney’s Fees and Costs

Vol. 5,
Bates Nos. 733-744

Notice of Entry of Order with Order Granting Motion for
Stay of District Court Order and Order Shortening Time
(filed 01/12/18)

Vol. 5,
Bates Nos. 745-749
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DOCUMENT DESCRIPTION LOCATION

Notice of Entry of Order with Order Granting Petitioner Las | Vol. 5,
Vegas Review-Journal’s Motion for Attorney’s Fees and Bates Nos. 750-765
Costs (filed 02/01/18)

Notice of Appeal (filed 02/05/18) Vol. 5,
Bates Nos. 766—767

Case Appeal Statement (filed 02/05/18) Vol. 5,
Bates Nos. 768771

Docket of Case No. A-17-758501-W Vol. 5,
Bates Nos. 772—773
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1| COSTS in the instant matter. This Oppositiori is based on the papers and pleadings on file,

Electronically Filed
121442017 3:09 PM
Steven D. Grierson

OPP CLERK OF THE COU,
STEVEN B. WOLFSON W ,ﬂ;«..
District Attorney Bk

CIVIL DIVISION '

State Bar No. 001565

By: LAURA C. REHFELDT

Deputy District Attorney

State Bar No. 00510

500 South Grand Central Pkwy.

Las Vegas, Nevada 89155-2215

(702) 455-4761

Fax (702) 382-5178

E-Mail: Lawra. Rehfeldi@ClarkCountyDA . .com
Attorneys for Respondent i
Clark County Coroner/Medical Examiner

DISTRICT COURT
CLARK COUNTY, NEVADA

LAS VEGAS REVIEW JOURNAL,

Case No: A-17-758501-W
Dept. No:  XXIV

Petitioner,
Vs,

CLARK COUNTY OFFICE OF THE
CORONER/MEDICAL EXAMINER,

Respondent.

R A W W g

RESPONDENT’S OPPOSITION TO LAS VEGAS REVIEW-JOURNAL’S MOTION
FOR ATTORNEYS’ FEES AND COSTS

COMES NOW, Respondent, CLARK COUNTY OFFICE OF THE
CORONER/MEDICAL EXAMINER (“Coroner™), and hereby submits this OPPOSITION
TO LAS VEGAS REVIEW JOURNAL’S (*RJ™) MOTION FOR ATTORNEYS® FEES AND

the following memorandum of law, and any argument the Court may wish to entertain upon a
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hearing of this matter.

DATED this J_@%ay of December, 2017,

Respectfully submitted,
STEVEN B, WOLFSON
DISTRICT ATTORNEY

WMW

C. REHFELDT
District Attorne
State Bar No, 005101
Las Vegas, Nevada 89155-2215
Attorney for Respondent
Clark County Coroner/Medical
~ Examiner

MEMORANDUM OF POINTS AND AUTHORITIES
L STATEMENT OF CASE AND RELEVANT FACTS

In April 2017, the RJ made a records request to the Coroner for Autopsy Reports of
juvenile deaths dating back to January 2012. The Coroner denied access to these reports
relying on the legal analysis in Attorney General Opinion 82-12, which analyzed the content
of the Autopsy Reports and how that content was deemed confidential by law, Ultimately, the
Attorney General Opinion concluded that the privacy interests in the Autopsy Reporls
outweighed public access, a balancing test which was adopted by the Nevada Supreme Court

in the case of Donrey of Nev., Inc. v. Bradshaw, [06 Nev. 630, 798 P.2d 144 (1990) cight

years later. The Coroner’s position with respect to the RI's request was consistent with its
policy that Autopsy Reports are disclosed only to the next of kin. In fact, as established in its
Responding Brief in this case, the Coroner’s policy is based on the legal analysis and guidance
offered by the Attorney General Opinion.

Additionally, in denying access {o these records, the Coroner asserted that the 2017
amendments to NRS 259.045, from the legislation known as AB 57, and the supporting
legislative history, also limited disclosure of these reports to the direct next of kin and certain
enumerated persons (parents, adult children, custodian and guardian). Based on this

interpretation, the media was not entitled to the Autopsy Reports.

2020
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While the Coroner did not allow access to the Autopsy Reports, immediately afier the
April 14, 2017 request by the RJ, the Coroner did provide a detailed spreadsheet consisting of
public data relating to each juvenile death (of which there were hundreds), This data consisted
of the name of the child, the date of death, location of death, age, gender, race, and, most
importantly, the cause and manner of death.

When it was later revealed, on May 23, 2017, by the RI that it was seeking information
on child deaths relating to child welfare, the Coroner was forced to assert NRS 432B.407(6)
as a basis for nondisclosure. NRS 432B.407(6) states that information and records accessed
by a child death review team are confidential and not subject to disclosure. On fuly 17,2017,
the R filed its Petition for access to Autopsy Reports of juvenile deaths dating back to January
2012.

The parties briefed this matter before this Court, The RI's arguments included the
following: 1) that the Coroner could not rely on the legal analysis in an Attorney General’s
Opinion as a basis for denial of access to the records under NRS 239.0107; 2) the privilege in
NRS 432B.407(6) was not timely asserted and, even so, was only temporary while records
were reviewed by the child death team; and 3) the Coroner had not established that the records
are confidential and, therefore, must be disclosed under Nevada Public Records Law. The
Coroner argued that the juvenile autopsy cases that went before the child death review team
were confidential under NRS 432B.407(6), and that said statute was properly asserted, The
Coroner also claimed that the subject matter contained in the Autopsy Reports is deemed
confidential by law, The Coroner [urther argued that its reliance on the legal analysis in AGO
82-12 was appropriate, including that it was necessary to balance private interests against
public access, as later set forth in the Nevada Supreme Coutt cases of Donrey of Nev., Inc, v,
Bradshaw, 106 Nev.630, 798 P.2d 144 (1990) and Reno Newspapers, Inc, v. Gibbons, 127
Nev. 873, 266 P.3d 623 (2011).

The Coroner’s argument that the privacy interests outweighed public access was based

on certain grounds including the following:

3of20
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1) The fact that the vast majority of the subject matter of an Autopsy
Report consists of medical and health information and such
information is protected under the Health Insurance Portability and
Accountability Act of 1996 (“HIPAA™) and NRS Chapter 629, and
therefore law and public policy supports the nondisclosure of these
reports to the public;

2) The records request pertains to Autopsy Reports on juveniles and
the law closely guards the release of information relating to children
(i.e. NRS Chapters 4328, 62H), and therefore public policy dictates
nondisclosure of these reports to the public;

3) Other laws restrict access to information that may be addressed in
Autopsy Reports, i.e. NRS 440.650(2) and NAC 440.021(b) (limit
access o a death certificate to persons with direct interests to avoid
unwarranted invasion of privacy, NRS 440.170(2) (birth out of
wedlock), NRS 441A.220 (information relating fo communicable
discase);

4) The Nevada Legislature, through AB57, which amended NRS
259.045, intended to protect privacy interests in Autopsy Reports by
enumerating specific individuals to whom the reports may be
released; and

5) Laws of other jurisdictions respect privacy interests in Autopsy
Reports and limit dissemination to certain individuals, consistent with
the practice of the Coroner, along with the coroners of Elko and
Washoe County.

The Court’s legal findings included the following: 1) the Attorney General Opinion is
not binding precedent; 2) the Coroner could not rely on NRS 432B.407 because it does not
provide that records reviewed by the child death team are confidential beyond the review
period; 3) HIPAA does not justify nondisclosure as the Coroner is not a covered entity under
that law and therefore HIPAA does not apply to autopsy records; 4) that the balancing test
does not show that private interests outweigh public access.

The Court ordered, after a hearing, that the Autopsy Reports be provided unredacted,
on a rolling basis, and by December 28, 2017, Since then, the Coroner has-filed a Notice of

Appeal and the Court has stayed the order.
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1. LEGAL ARGUMENT

A, The Coroner acted in_Good Faith and 1s Therefore Entitled to Immunity
for Fees and Costs

i. The Plain Meaning of NRS 239.011 and 239,012 Provide for Immunity

Nevada Public Records Law (“NPRL”) provides that if the requester prevails it is entitled to

Hrecover reasonable attorney’s fees and costs in a public record proceeding. See NRS

239.011(2). However, NRS 239,012 gives the Coroner immunity from atiorney fees and costs
if the Coroner acted in good faith,! NRS 239,012 states that:

Immunity for good faith disclosure or refusal to disclose
information.

A public officer or employee who acts in good faith in disclosing -
or refusing to disclose information and the employer of the public

officer or employee are immune from liability for damages, either
to the requester or to the person whom the information concerns,

NRS 239.012 (emphasis added). Pursuant to NRS 239.011 and 239.012, the Coroner acted
in good faith when it did not disclose the Autopsy Reports for child deaths, and, thus, is
immune from damages, including attorney fees.

“ITthe construction of a statute is a question of law.” Edgington v. Edginglon. 119

Nev. 577, 582, 80 P.3d 1282, 1286 (2003) (citation omitted). “In interpreting a statute, “words
... should be given their plain meaning unless this violates the spirit of the act.” 1d. (citation
omitted). “Thus, when a statute’s language is clear and unambiguous, the apparent intent must
be given effect, as there is no room for construction.” Id. at 582-83 (citations omitted). “If,
however, a statute is susceptible to more than one reasonable meaning, it is ambiguous, and
the plain meaning rule does not apply.” Id. at 583, 1286-87 (citation omitted), “Instcad. the
legistative intent must be ascertained from the statute’s terms, the objectives and purpose, “in
line with what reason and public policy’ dictate.” Id. at 1287 (citations omitted).

Furthermore, “[s]tatutory interpretation should avoid meaningless or unreasonable

| This is not the first time this issue has been before the Eighth Judicial Distriet Courts. In the case of Las Vegas
Review-Journal v. Steven B, Wolfson, Clark County District Attorney, Case No. A711233, the Court ruled against the
RI's request for attorney fees and costs and upheld the immunity argument.  Qrder attached as Fxh, €. The RJ has
appealed that ruling,
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results, and ‘statutes with a protective purpose should be liberally construed in order to
effectuate the benefits intended to be obtained.”” Id. (citations omitted). “Additionally, ‘when
construing a specific portion of a statute, the statute should be read as a whole, and, where
possible, the statute should be read to give meaning to all of its parts.”” 1d. (citation omitted).

“[Sltatutes permitting the recovery of costs are to be strictly construed because they
are in derogation of the common law,” Bobby Berosini, Ltd. v. People for the Ethical

Treatment of Animals, 114 Nev, 1348, 1352, 971 P.2d 383, 385 (1998). Awarding fees is also

a derogation of the cominon law, under the American Rule. Thus, it follows that any statutory

scheme awarding fees must be construed narrowly, against fees. Hardisty v. Astrue, 592 F.3d

1072, 1077 (9th Cir, 2010). At the same time, “‘{w]laivers of immunity,” of course, “must be
construed strictly in favor of the sovereign, and not enlarge[d] . . . beyond what the language

requires.” Id., quoting Ruckelshaus v. Sierra Club, 463 U.8. 680, 685-86 (1983).

Thus, the question presented in this case is whether the term “damages” is meant to
include attorneys’ fees and costs. The word “damages” is defined as “[m]oney claimed by, or
ordered to be paid to, a person as compensation for loss or injury.” BLACK’S LAW
DICTIONARY (7" ed. abr.) at 320. *““Damages’ is a broad term and includes special as well as
general damages.” Taylor v. Neill, 80 Idaho 90, 94, 326 P.2d 391, 393 (1938), citing 25 C.J.S,
Damages § 2. Given its Latin and French roots, thé term “damage” is synonymous with “loss,”
and “signifies the thing taken away, -- the lost thing, which a party is entitled to have restored
to him so that he may be made whole again.” Nordahl v. Dep’t of Real Estate, 48 Cal, App.
3d 657, 664, 121 Cal, Rptr, 794, 798 (1975), quoting Fay v. Parker, 53 N.H. 342 (-1874).

As set forth herein, Courts have found that the term “damages™ must include “fees.”
For instance, under a statute that permitted a morigagor to recover “damages” from a
mortgagee who refused to discharge a mortgage, the Supreme Court of Utah considered the
law of several other states then concluded that “damages” must include atforneys” fees.
Swaner v. Union Mortg. Co, 99 Utah 298, 305, 105 P.2d 342, 345-46 (Sup. Ct. 1940). In State
ex rel. O'Sullivan v, Dist, Court, 127 Mont. 32, 35, 256 P.2d 1076, 1078 (1953), the Montana

Supreme Court held that with regard to a petition for a writ of mandamus, a statute entitling
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the petitioner to damages necessarily included the fees incurred.
Indeed, Nevada law recognizes that “damages”™ may specifically encompass attorneys’
fees in certain circumstances, even though the American Rule generally requires each party to

pay his own fees, unless a statute, rule, or contract provides otherwise. Sandy Valley Assocs.

v. Sky Ranch Estates Owners Ass'n, 117 Nev. 948, 957-58, 35 P.3d 964, 970 (2001), clarified
by Horgan v. Felton, 123 Nev. 577, 584, 170 P.3d 982, 986 (2007). In Andrew v. Century
Sur, Co., No, 2:12-¢v-00978-APG-PAL, 2014 U.S. Dist, LEXIS 60972, at *26-33 (D. Nev.

Apr. 29, 2014), it was concluded that a damages arising from the breach of an insurer’s duty

to defend included attorney fees. Similarly, in Reyburn Lawn & Landscape Designers, Ine, v,

Plaster Dev. Co., 255 P.3d 268, 277 (Nev. 2011), the court considered damages in the context

of an indemnitor’s duty fo defend and found that breach of that duty may give risc to damages
in the form of reimbursement of defense costs incurred by the indemnitee as a result of
indemnitor’s breach. Thus, it simply cannot be said that the term “damages” can never include
“fees.”

In common parlance, the term “damages” encompasses the concept of fees. For
instance, every civil lawyer is familiar with the phrase “...damages, including attorneys’ fees,”
The term “include” means “[t]o contain as a part of something.” BLACK’S LAW DICTIONARY
(7" ed. abr.) at 611. “The particle including typically indicates a partial list....” Id. In other
words, “fees” are but one of many possible subsets of “damages.” If there was a different
common understanding, then lawyers would not say “damages, including fees,” but rather
would say “damages gnd fees.”

With respect to this case, if “damages” do not include “fees,” then NRS 239.012 is
rendered meaningless in a case [ike this because there are no damages, other than fees. The
only “money” the RJ incurred as a “loss” caused by the Coroner’s assertion of privileges and
the balancing test favoring privacy interests are its attorney fees. There is no other monetary
loss to the RJ as a result of the nondisclosure of the Autopsy Reports, The RJ indicated that

it desires to use the Autopsy Reports to disseminate information affecting positive changes
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that might prevent juvenile deaths. It is unclear how the Autopsy Reports will assist with
that article since the RJ has the cause and manner of death of each child decedent,

In sum, because the plain meaning of “damages” is very broad, and because the rules
of construction (a) disfavor the imposition of fees, (b) favor a broad application of immunity,
and (¢) require that no statute be rendered meaningless, the Court must cénstrue “damages” to
include “fees,” and, therefore, the Coroner is immune from liability of such under NRS

239,012,

2, The Legislative History is Abundantly Clear that “Damages” Include
“Fees”

“When interpreting a statute, legislative intent ‘is the conirolling factor.” State v.
Lucero, 127 Nev. 92, 95, 249 P.3d 1226, 1228 (2011), quoting Robert E. v. Justice Court, 99
Nev. 443, 445, 664 P.2d 957, 959 (1983). “The starting point for determining legislative intent
is the statuie's plain meaning; when a statute “is clear on its face, a court cannot go beyond the

statute in determining legislative intent.” Id., quoting State v. Catanio, 120 Nev. 1030, 1033,

102 P.3d 588, 590 (2004). “But when ‘the statutory language lends itself to two or more
reasonable interpretations,’ the statute is ambiguous, and we may then look beyond the statute

in determining legislative intent.” Id., quoting State v, Catanio, 120 Nev. 1030, 1033, 102

P.3d 588, 590 (2004). “To interpret an ambiguous statute, we look fo the legislative history
and construe the statute in a manner that is consistent with reason and public policy.” 1d.
(citation omitted).

Here, the legislative history is perfectly clear. Requestors of public records are entitled
to their fees, but only if the government actor acted in bad faith in denying the records. In this
case, the Coroner did not act in bad faith in denying the request, nor has the RJ produced any
evidence that the Coroner acted in bad faitﬁ. |

Fees are part of a total overhaul of the NRPA which occurred in 1993, Prior thereto,
the only way to enforce the public’s right to access public records was through criminal

penalties. In 1993, the Legislature made it easier on the requestor by enacting AB 365.2 Once

* Several other bills were enacted that also changed the NPRA, including AB 364, 365, 366, 367, and 368,
8of 20
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the government entity receives a request, it must respond within five days. NRS 239,0107. If
any privileges are asserted, they must be included in the response with “{a] citation to the
specific statute or other legal authority that makes the public book or record, or a part thereof.
confidential.” NRS 239.0107(1}(d)}2). If the requestor does not like the response, the
procedure is now an expedited writ instead of criminal penalties,

Moreover, the new procedure contemplates fees and costs. In fact, the very statute that
provides for fees, provides for this writ process. NRS 239.011. However, the statutory scheme
curtails the ability to recover fees and costs by requiring the Court to find that the public entity

acted in bad faith pursuant to NRS 239.012.

This inteni is clear in the legislative history. First, prior to the legislative session, the
Legislative Counsel Bureau published a bulletin that explained the overhaul of the NRPA.
The bulletin fully explained the benefits of the wri.t process, the purpose of the fee and cost-
shifting provision, and the purpose of the immunity provision:

VIL DISCUSSION OF RECOMMENDATIONS
RELATED TO THE ENFORCEMENT OF
PUBLIC RECORDS LAWS

Testimony before the subcommittse and discussions in the
advisory committee meetings raised the issue of whether criminal
- penalties are appropriate in public records cases. ...

One option suggested during the course of the hearings was that
the criminal penalties should be replaced with civil penalties. As
discussed in the section on access o records, the subcommittee
elected to establish an expedited procedure in court thal grants
attorneys fees and court costs to a requesting party that prevails.
Because of this provision, the subcommittee determined not to
recommend civil penalties. and (o repeal the criminal penalties.
Therefore, the subcommittee recommended that the Legislature:

Repeal the existing criminal penalty relative to the
failure to disclose a public record. (BDR 19-393)

Enact legislation that prescribes the procedures for
direct appeal to a court of law seeking an order
comﬁelling access and giving such proceedings priority
on the court's calendar. Provide for court costs and
attorneys’ fees if the requester prevails. (BDR 19-393)
(Also discussed in Section IV regarding access.)

Because of th_e complexity associa_tted Wit_h modern public records
and the sensitive information that is contained in some records, the
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subcommittee determined a need for a liability standard that could
be applied to the actions of government employees. The

subcommittee elected to base the standard on_‘*‘good faith.”
Therefore, the subcommittee recommended the following:

Enact legislation providing that governmental entities
and employees are immune from suit and liability if
they actin good faith in disclosing or refusing to disclose
information. (BDR 19-393).

Exh, A at pg. 25-26. (bold in original, underline added).

Second, the preamble only mentions two issues, civil remedies and immunity. If reads:

AN ACT relating to public information; substituting civil
enforcement of access to public books and records for a criminal
penalty for denial of access; conferring immunity upon public
officers and employees for certain actions in good faith; and
providing other matters properly relating thereto.

Exh.Batp. 3. ‘
Third, the portion of the bill that provides for the civil writ process and for fees is
immediately followed by the portion of the bill that provides immunity. In other words, in the

same bill, the two provisions appear back-to back:

Sec. 2. Ifarequest for inspection or copying of'a public book or
record open to inspection and copying is denied, the requester may
apply to the district court in the county in which the book or record
is located for an order permitting him to inspect or copy it. The
court shall give this matter priority over other civil matters to
which priority is not given by other statutes. If the requester
prevails, he is entitled to recover his costs and reasonable
attorney’s fees in the proceeding from the agency whose officer
has custody of the book or record. [Now codified at NRS
239.011

Sec. 3. A public officer or employee who acts in good faith in
disclosing or refusing to disclose information and his employer are
immune from liability for damages, either to the requester or to the
person whom the information concerns. [Now codified at NRS
239.012.] Id

Finally, the committee notes directly link immunity with fees. Ande Englemen of the
Nevada Press Association essentially told the legislators that public entities need not worry

about fees if they have a good faith argument that the records are confidential, Ms. Englemen

10 0f 20
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stated to the Assembly Committee on Government Affairs:

Taxpayers were also paying the fees for the agency, Mr. Benneit
observed. The question was, should the taxpayers, in general, have
to cover those costs when the suit might be rather frivolous. Ms,
Engleman noted the bill did not grant court costs and attorneys®
fees if a suit was over a record everyone had thought to be
confidential. Court costs and attorneys’ fees were granted onl
when it was a denial of what was clearly a public record.
Therefore, she did not think there would be frivolous lawsuits,

Id atp. 40}

If this is not clear enough, later in that same hearing, the AG’s office asked that that the
bill’s language make it clear that the district courts would merely have discretion to award
fees. “Ms. Crossley . . . said she thought Ms. Engleman’s testimony went to giving the court
that discretion.,” [d. at p. 41, Still later in the minutes, the following exp!anétion of the AB

365 again links fees with good faith immunity:

Dennis Nielander, Senior Research Analyst, Legislative Counsel
Bureay, . . . stated the existing public records law has not been
amended significantly since 1911 and in the current provisions for
enforcement it contains a criminal penalty which is a misdemeanor
for an individual to release a public records in violation of the
statute. He stated what this bill does is it removes the criminal
penalty and replaces it with an expedited process procedure
whereby if a person has been denied access {0 a public record, they
have the opportunity to file in district courl and the court is
required 1o give that matier priority on the calendar. He explained
if the requestor prevails they are entitled 1o reasonable aitorney
fees and costs. Mr, Nielander stated in seclion 3 i{ grants
immunity for good faith disclosure or nondisclosure as long as it
is done in good faith the public employee is then immune from
civil liability.

Id. at p. 56.

3 Simply because the Court found in favor of the RY does not by any means show that the Autopsy Reports were clearly
public records. As established thoroughly by the Coroner in this litigation, the Autopsy Report contains information that
is deemed confidential by law. The Coroner is placed in a precarious position between these Autopsy Reposts and the
Nevada Public Records Law statutes and Nevada case law. The only responsible position of the Coroner is to treat these
records as confidential and {imit dissemination to the person with the right to the bady under NRS 451.024 and others as
authorized by NRS 259,045,
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Thus, the history is very clear that the new “penalty” of fees, which replaced the
draconian penalty of a criminal misdemeanor charge, was specifically exempted in cases of
good faith. Fees can only be granted if the public entity denies the record in bad faith,

This approach is very fair, and it is very consistent with other fee-shifting provisions in
the law, A major exception under the American Rule is bad faith. See, e.g., NRS 7.085
(permitting award of fees when attorney acts in bad faith); NRS 18.010(2)(b) (permitting

award of fees when litigant acts in bad faith); see also NRCP 68 and Beattie v. Thomas, 99

Nev. 579, 668 P.2d 268 (1983) (granting courts the discretion to award fees when a party
rejects an offer of judgment, but only after balancing the relative good faith of the parties).

This approach is also consistent with public policy, Records are public in order to foster
democratic principles, and a process is in place to permit newspapers (and others) to obtain
public records. FHowever, that process specifically recognizes thal many records are
confidential, and that different people may arrive at different opinions as to confidentiality.
The process also recognizes that public servants usually do their best to balance competing
interests fairly. A rule that automatically reguires fees whenever a court happens to disagree
with a public servant will encourage public servants to err on the side of disclosure, even when
doing so many injure some third party, as here, or disrupt a criminal investigation. These fees,
of course, are coming out of the public treasury, and if used to pay the RJ $32,000, even though
the Coroner acted in good faith, that money cannot be used for other services. Thus, thete is
simply no way to read the statute as mandating fees in every case. Rather, this Court has
discretion, and that discretion is based on whether the public servant has acted in good faith.

With respect to Nevada Public Records Law, there is no escaping the conclusion that
the Legislature explicitly intended that immunity for acting in good faith under NRS 239.012
is an exception to the fees and costs provision of NRS 239.011, Thus, in order to grant the
present motion, the Court would have to find that the Coroner aéted in bad faith,

3, The Coroner Acted in Good Faith

On April 14, 2017, the RJ asked for autopsy reports involving child deaths going back
to 2012, TInitially the Coroner asserted the legal analysis in AGO 82-12 as the basis for
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nondisclosure. That opinion went into detail with respect to the components and subject matter
of an autopsy report. The Opinion analyzed whether the components were deemed
confidential by law and concluded they were. The Opinion also applied the balancing test and
determined that privacy interests in the reports outweighed public access. This is the same
balancing test that the Nevada Supreme Court adopted 8 years later in Donrey of Nev,, Inc. v.

Bradshaw, 106 Nev. 630, 798 P.2d 144 (1990). The Coroner also argued that the 2017 Nevada

leislature intended to limit disclosure of the reports to certain enumerated persons (parents,
adult children, custodians, guardians) in addition to the direct next of kin. This is now codified
in NRS 259.045 and in the legislative history of ABS57, as analyzed in the Coroner's
Responding Brief,

On May 23, 2017, when it became apparent why the RJ wanted these reports — to report
on children under the protection of the Department of Family Services ~ the Coroner asserted
the confidentiality provision in NRS 432B.407(6). Other laws guard against disclosure of]
information relating to children. Release of autopsy reports to the RJ is the RI’s back-door
¢ffort to get information about children that is confidential. 4

The Coroner recognizes the balance between protectiﬁg confidential information and
open and transparent government. This is supported by the spreadsheets provided to the R}
consisting of the public data surrounding each juvenile’s death (name of decedent. date of
death, location of death, race, gender, cause of death and manner of death).

Since autopsy reports involve sensitive information, the RJ%s request$ required the
Coroner to balance important competing interests. This case is not about like a governor’s
emails or a county commissioner’s telephone records. [t involves information about private
individuals and their family, and could also involve an ongoing criminal investigation. It
involves a potential unwarranted invasion of privacy. The Coroner takes this position

seriously. Further, this is the only responsible position for the Coroner to take with respect to

44 close review of the docket in the Blackjack Bonding case {Supreme Court Case No. 62864) reveals that Metro did not
raise the defense of good faith under NRS 239.012 in the district court or in its opening or reply briefs on appeal. In fact,
Metro did not raise the argument until gffer the published decision in a petition for rehearing. The Supreme Court
denied the petition, citing NRAP 40(c}, which provides, in part, “...no poini may be raised for the first time on
rehearing.” Thus, it is indisputable that the Blackjack Bonding opinion does not address NRS 239.012.
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this unsettled and contentious area of public records law. Based on the Attorney General
Opinion, AB 57, NRS 432B.407, the balancing test adopted by the Nevada Supreme Court,
the Coroner, being placed in this unenviable position, had no other choice but to protect against
disclosure of this information. The Corener’s position with respect to these reports represents
nothing but good faith, It would be impossible to find that the Coroner did not act in good
faith., Consequently, the attorney fees and costs should be denied.

The RJ cites to Las Vegas Metro. Police Dep’t v. Blackiack Bonding, Inc., 343 P.3d

608 (Nev. 2015). The issue there was whether Metro had to provide records related to
telephone calls made by inmates at the Clark County Detention Center, Metro was ordered to
produce the records, and to pay fees. However, that case is not relevant as it never mentions,
let alone discusses immunity under NRS 239.012, Thus, the case does not address the issue
presented here.

The Coroner’s policy of limiting dissemination of autopsy reports to the next of kin is
consistent with the practice of Washoe County and Elko County.® The Coroner has acted in
good faith with respect to the RI’s request for Autopsy Reports of juvenile deaths going back
to January 2012. The Coroner has responded timely, maintained open and professional
communication, relied on legal analysis for nondisclosure, provided spreadsheets consisting
of public data relating to these deaths, and participated in continuous and prompt discussion
regarding the legal basis for non-disclosure.

Thus, based upon the laws that make the components of the Autopsy Reports
confidential, along with the application of the balancing test adopted by the Nevada Supreme
Court, the Coroner is put in a bind in determining what records are deemed confidential by
law and also in applying the balancing test that requires weighing the privacy interests against

right to public access, Without question, the Coroner acted in the most responsible manner

3See Washoe County Code 35.160(4) for the purpose of demonstrating that the Washoe County Coroner has adopted the

www,elkosheriff.com/coroner.html (reports generated by the Eiko County Coroner’s Office are not subject to public
view. These reporis are available to the legal next of kin but only af the conclusion of the investigation (including
district attorney’s review} and upon written request, and appropriate fees being forwarded. The reports do not included
profected health information and reports or documents obtained from other agencies.) Exh. D.
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and in good faith by not releasing the Autopsy Reporis, despite the precarious position that
NRS Chapter 239 and the Nevada case law has placed him in.

4, Reliance on an Attorney General Opinion Demonstrates Good Faith

As established, the Coroner has relied on AGO 82-12, which opined that autopsy
reports should not be publicly disseminated. Despite District Court’s determination that the
Coroner’s reliance on the legal analysis in an Attorney General Opinion is unjustified, the
Nevada Supreme Court has recognized the purpose of Attorney General Opinions as
providing opinions to use as guidelines in applying unsettled areas of law,

In Cannon v. Tavior, 88 Nev. 89, 92,493 P.2d 1313, 1314 (1972) the Nevada

Supreme Court held that where government officials are entitled to rely on opinions of the
Attorney General, and do so in good faith, they are not responsible for damages if the
opinion is mistaken.® State ex rel. Fent v, Okla Water Res. Bd., 66 P.3d 432 (Okla. 2003)
(public official is insulated from civil liability for actions in reliance upon the advice of the

State Attorney General); State ex rel, Johnson v, Baker, 21 NW.2d 355 (N.D. 1946)

(Attorney General Opinions are for the guidance of state officers until such questions are
passed upon by the courts and, if followed in good faith, relieve them from responsibility
and protect them); Standard Sur. & Cas. Co. v. Oklahoma, 145 F.2d 605 (10th Cir. 1944)
(when there is uncertainty concerning interpretation of a statute, it is the duty of public
officials to follow the advice of the Attorney General).

The Coroner’s reliance on AGQO 82-12 was done so in good faith, The AGO addresses
what continues to be an unsettled and contentious area of public records law. The AGO offered
legal support and guidelines as to how to handle autopsy reports under public records law.
That legal énaiysis has been timeless with respect to this issue, and the Coroner adopted its
policy to release autopsy reports to the legal next of kin based on the Attorney General
Opinion. The Coroner provided data to the RJ consisting of critical information relating to

decedents and the findings of the Coroner. This data consisted of the names of the decedent,

% The Nevada Revised Statutes, classified, arranged, revised, indexed and published by the Legislative Counsel Bureau,
include Attorney General Qpinions as a list of legal references to a statute. This is particularly true with NRS 239,010,
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age, date of death, location of death. race, gender and. most significantly. cause of death and
manner of death. By providing this data, the Coroner was able to prevent private information
about the decedents from being exposed to the public eye.

This case involves an unsettled and contentious area of public records law with serious
legal questions of public importance, The Attorney General Opinion provided advice on this
issue that was followed by the Coroner, who, therefore, is immune from liability for damages,
being the attorney’s fees and costs,

B.  In the Alternative, the Fees Songht Must be Apportioned and Reduced

While unfathomable, in the alternative, if this Court somehow finds evidence that the
Coroner acted in bad faith by failing to produce the child Autopsy Reports in response to the
RJ’s request, then the attorney fees and costs requested by the RJ must be apportioned and
reduced as set forth below,

1. The Character of the Work Performed was Not Difficull or Complex

Before fees can be awarded, the Court must consider the well-established factors
announced in Brunzell v. Golden Gate Nat'l Bank, 85 Nev. 345, 349, 455 P.2d 31, 33 (1969):
(1) the qualities of the advocate: his ability, his training, education, experience, professional
standing and skill; (2) the character of the work to be done: its difficulty, its intricacy, its
importance, time and skill required, the responsibility imposed and the prominence and
character of the parties where they affect the importance of the litigation; (3) the work actually
performed by the lawyer: the skill, time and attention given to the work; (4) the result: whether
the attorney was successful and what benefits were derived.

Contrary to what the RJ stated in its motion, this is not a time consuming or complex
case especially for the caliber and experience of the RI's attorneys. McKletchie Schell is very
experienced with Nevada Public Records Law and litigation in this area. The legal principles
and arguments presented in this case are ones that these attorneys have analyzed, briefed and
argued many times. For these attorneys, this work is routine. Additionally, this case was
rather simple. There was no witness preparation, no evidentiary hearing, no testimony of

witnesses, Thus, the RJ has failed to meet the second Brunzell factor,
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2, Fees and Costs Incurred Pre-Litigation are Not Recoverable

NRS 239.011(2) specifically limits the fees and costs that can be recovered to those

incurred “in the proceeding.” Here, the RJ seeks fees and costs incurred before it filed its writ

petition. Thus, the fees sought by the RJ which were incurred prior to commencement of the
lawsuit should not be recoverable.

3. The Rates Sought are Not Reasonable

A reasonable hourly rate should reflect the prevailing market rates of attorneys

practicing in the forum community. Webb v. Ada Cty., 285 F.3d 829, 840, n.6 (9th Cir. 2002);

Blum v. Stenson, 465 U.S. 886, 895 n.11 (1984); applied in fraud and breach of coniract case,
Archway Ins. Servs.. LLC v. Harris, No. 2:11-CV-1173 ICM (CWI), 2014 U.S. Dist. LEXIS
107472 (D. Nev. Aug. 5, 2014). In Archway, decided in late 2014, the Court held an hourly

rate of $275 was reasonable. Archway Ins. Servs., LLC v, Harris, No. 2:11-CV-1173 JCM
(CWH), 2014 1.S, Dist. LEXIS 107472, at *10 (D. Nev. Aug. 5, 2014). In another 2014

| District Court case, the court stated, “Based on the court's knowledge and experience, it finds

that the requested hourly rates of $225.00 for partners, $200.00 for associates, and $70.00 for
paralegals are reasonable.” Conboy v. Wynn Las Vegas, LLC, No. 2:11-CV-1649 JCM
(CWH), 2014 U.S. Dist. LEXIS 114330, at *7(D. Nev. Aug. 18.2014). In Banks v. Robinson,

a case related to failure to pay overtime with fees paid related to an offer of judgment. the
court found the requested fees were excessive, where senior counsel requested $450 per hour,
and the associate requested $350 per hour. Banks v. Robinson, No. 2:11-CV-00441-RLH-
PAL, 2012 U.S. Dist, LEXIS 39688, at *3 (D. Nev. Mar. 21, 2012). One of the senior counsel

generally worked on a contingency fee basis but, in a declaration, stated he charges hourly
between $75-350 on billébie matters. Id, at *4. The court reduced the senior counsel bills to
$300 per hour, and reduced the fees of the associate to rates of $250 “based on similar work
billed by Defendant counsels’ associate attorneys™ [from Lionel Sawyer]. Id. at *4-5.

Rates have not changed significantly from 2014 to 2016. In fact, they were less in a
case where the Court found the hourly rate of $250 for a partner and $125 for an associate

representing a surety was reasonable and within the prevailing rates of the Las Vegas legal

17020
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market in a bankruptcy case. Am. Contractors Indem. Co. v, Emerald Assets, L.P., No. 2:15-

CV-01334-APG-PAL, 2016 U.S. Dist. LEXIS 120056, at *12-13 (D. Nev. Sept. 2, 2016),

citing to Next Gaming, LLC v. Glob. Gaming Crp., Inc., No 2:14-CV-0071-MMD-CWH,
2016 WL 3750651, at *5 (D. Nev. July 13, 2016) (granting fees at $350/hour and $255/hour
for associate in intellectual property transaction)’ and Boliba v. Camping World, Inc., No.

2:14-CV-01840-JAD-NJK, 2015 U.S. Dist. LEXIS 113780, 2015 WL 5089808 at *4 (D. Nev.

Aug. 27, 2015) (granting fees at $250/hour for a partner and $200 per hour for an associate),
Here, the Court is as familiar as the RI's counsel and/or its declarants as to prevailing,

reasonable rates. The law surrounding the NRPA is not particularly sophisticated or

specialized, It entails a handful of Nevada Supreme Court cases and a relatively small chapter

of the NRS. This is not a construction defect case, a case involving an intellectual property

transaction, bankruptcy, surety or indemnity claim, class action or environmental tort. Based|

on the cases discussed above, a rate of $300 per hour for the senior attorney is far more
reasonable than $450 for this particular matter. Moreover, the rate of $250 per hour for the
second chair (Ms. Shell) is more reasonable than $350.

The RI’s paralegal rate of $150 is also too high.® $90 to $125.00 is the appropriate
range. Boliba v. Camping World, Inc., No. 2:14-CV-01840-JAD, 2015 U.S, Dist. LEXIS
113780, 2015 WL 5089808, at *4 (ID. Nev. Aug. 27, 2015) ($125 per hour for paralegals);
Tallman v. CPS Sec, (USA). Inc., 23 F. Supp. 3d 1249, 1259 (D. Nev. 2014) {$90 per hour for

paralegals). An approximate average of $110 per hour for a paralegal might be more
appropriate in this case,

Thus, the RJ’s attorney’s fees should be apportioned and reduced accordingly.
IV. CONCLUSION

Based on the foregoing, the Coroner respectfully requests that the RJ’s Motion for

attorney fees and costs be denied on grounds that the Coroner is immune from damages under

7 In this case a specialist (presumably a legal specialist) was used at a rate of $465.00, just a little more than Ms,
McKletchie’s $450/hour rate. As discussed, this case is not a complex case. There is no specialized expertise required
no specialist was required, Thus, claiming an hourly rate in the range of a specialist is unreasonable.

$ Interestingly, the paralegal’s hourly rate is only $25 less an hour than Mr. Wolport,a licensed practicing attorney.
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NRS 239.012.

Alternatively, if fees and costs are awarded, the Coroner respectfully requests that the
RI’s request for attorney fees and costs be reduced to the hourly rate of no more than $300 for
Ms. McKletchie, $250 for Ms, Schell, and $110 for the paralegal. Additionally, the fees should| .

be apportioned as the character of work in this case was not complex or difficult, and pre-

litigation costs are unrecoverable.

DATED this 14" day of December, 2017.

Respectfully submitted,

STEVEN B, WOLFSON,
DISTRICT ATTORNEY

AURA C, REHFELDT
Deputy District Attorney
State Bar No. 5101

500 South Grand Central Pkwy. 5% Floor

P. O.Box 552215

Las Vegas, Nevada 89155-2215

Clark County Coroner/Medical Examiner
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of the Office of the Clark County District
Attorney and that on this 14® day of December, 2017, 1 served a true and correct copy of the
foregoing RESPONDENT’S OPPOSITION TO LAS VEGAS REVIEW-JOURNAL’S
MOTION FOR ATTORNEYS' FEES AND COSTS to the following parties by the method

shown below:

MecLetchie Sheil LLC

701 East Bridger Avenue #520
Las Vegas, 89101
alina@nvlitigation.com
maggic/@nvlitigation.com

ATTORNEYS OF RECORD PARTIES SERVICE METHOD
REPRESENTED
Margaret A. McLetchie, Esq, Petitioner Las Vegas |\2Electronic Service
Alina M. Shell, Esq. Review Journal (I Fax Service

{1 Mail Service
{] Personal Service
(ROQC)

EONTINVIN

An Employee of the Clark County District
Attorney’s Office — Civil Division
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SUMMARY OF RECOMMENDATIONS

Following is a summary of the recommendations approved by
the Legislative Commission‘'s Subcommittee to Study the Laws
Governing Public Books and Records.

A. DEFINITIONS RELATED TO PUBLIC RECORDS AND CATEGORIZATION

OF §UCH RECORDS

1.

Enact legislation that provides for broad defini-
tiong of "public record® and "governmental entity."
the definition should include electronic records as
public records. (BDR 19-398)

Enact legislation that creates certain categories
which, by example, lists those records that are
always included as public records. (BDR 19-399)

In summary, records that are public include records
regarding title to real property, contracts of
government agencies, and certain job description
information related to government employees.

Enact legislation that creates a category which
lists certain information that is not to be
considered a public record. {BDR 19-389)

In summary, such information includes certain
working drafts for personal use, material legally
owned by an individual, copy-righted material and
proprietyary software.

Enact legislation that lists certain kinds of
information that falls within the definition of
public records, but notwithstanding that fact, must
not be disclosed. (BDR 19-389)

In summary, this list includes information where
access is restricted by a FPederal or State statute,
certain medical records, certain personnel files,
information that is privileged, and information
related to certain governmental investigations,

Enact legislation addressing the category of non—
disclosable public records which allows any record
deemed non-disclosable to be disclosed if, with
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5.

respect to the particular record, the general
policy in favor of open records cutweighs an
expectation of privacy or a public policy
justification. (BDR 19-399)

Adopt a resolution requiring a study of all
exemptions to the public records laws to determine
which exemptions should be repealed, amended, or
remain the same. (BDR R-395)

B. PROCEDURES FOR ACCESS TO'PUBLIC RECORDS

7.

Enact legislation which provides a uniform method
of requesting information, procedures to provide
access to or deny that information, and time frames
within which responses or other actions are
required. (BDR 19-397)

In summary, the following elements were
recommended:

+ Each agency, upon request by any person, shall
make public records available for inspection and
copying during regular business hours. Provide
that the regquest may be oral or written and may
be made in person, by telephone or by mail.

- Unless information is readily retrievable by the
agency in the form in which it is requested, an
agency is not required to prepare a compilation
or summary of its records.

+  PBach agency shall ensure reascnable access to
facilities for duplicating records and for
making memoranda or abstracts from them,

-+ If an agency is not immediately able to fulfill
a request for a governmental record, doeg not
intend to fulfill it or denies it, the agency

must inform the requester of his right to make a

formal written request.

+ Within a reascnable time, but n¢ later than
3 working days after receiving a written request

vi
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10.

11.

for access which reasonably identifies or
describes a governmental record, the agency
shall:

a. Make the record available to the requester;

b. Inform the requester that unusual
circumstances {such as the volume of records
which have been requested or the need to
search for, consult with or obtain records
from another office or agency) have delayed
the handling of the request and specify a
time and date, no later than 10 working days
after the reply would otherwise be due, when
the record will be available;

c. Inform the reguester that the agency does
not maintain the requested record and
provide, if known, the name and location of
the agency maintaining the record; or

d. Deny the request,

Enact legislation which provides that where access
is denied, the complaining party may directly
appeal to a court of competent jurisdiction seeking
an order compelling access and giving such
proceedings priority on the court's calender.
Provide that court costs and attorneys® fees are
awardable if the requester prevails. (BDR 19-393)

Include in the fipal report a statement of the
subcommittee's support for the concept of an inter—
mediate appellate body that would have concurrent
jurisdiction with the courts to consider appeals
from the denial of a public recorxd.

¥nact legislation to establish that the fact that a
record contains restricted and non-restricted
information is not a reason for denying access to
the non-restricted information, (BDR 18$-397)

Fnact legislation that prohibits a public body f£rom
inquiring about the intended use of requested

" public information or making any other inguiry of a

person requesting to inspect or receive copies of
public information, except to the extent necessary

vii
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to clarify the request for information. Include an
exception for information reguested from the
Department of Motor Vehicles and Public Safety
because Nevada Revigsed Statwtes 482.170 requires
the department Lo nake an inguiry as to the purpose
for requesting certain information. (BDR 19-397)

C. THE TREATMENT OF ELECTRONIC RECORDS

12,

13.

14.

15.

Urge the Department of Data Processing, in coopera-
tion with the Revada State Library and Archives, to
create and maintain an inventory of statewide
hardware, software and information.

Drge the Division of Archives and Records to work
with other State agencles tgp establish retention
and disposition schedules for records when
information systenms are designed or redesigned.
Furthermore, urge all State agencies to consider
record retention/disposition reguirements at the
point of system design.

Urge the Division of Archives and Records to
undertake a program to educate State officials
about their responsibilities for retention, care,
and preservation of government records with special
emphasig on electreonically-stored public records.

Include in the final report a2 statement of the
subcommittee's support For the concept of creating
a centralized information storage facility and
developing procedures for maintaining information.

{These resolutions are all drafted as BDR R-394.)

D. COSTS ASSQOCIATED WITH PUBLIC RECORDS

16,

17.

¥nact legislation that allows only the cost of the
materialg and the equipment, not labor, regarding
reproduction of records. (BDR 19-396)

Include in the final report support for the concept
of government using a cost analysis formula to
calculate a per copy price. The formula should
consider the average nnmber of copies per month,
the purchase price of the copying egquipment, and an
amortized cost per month over the anticipated life
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18.

19.

of the equipment to achieve a total machine cost
per copy.

Enact legislation which authorizes, but does not
require, a govermmental entity to £ill *"custom”
requests {such as re-formitting information) and to
charge a reasonable fee for completing such
requests. (BDR 19-396)

Enact legislation which provides that, when a
requester wants information in a format which is
different from the format used to maintain or store
the information, the govermmental entity is not
required to re-format that data. (BDR 18-396)

ENFORCEMENT OF PUBLIC RECORDS LAWS

20.

21,

22,

Repeal the existing criminal penalty relative to
the failure to disclose a public record.
{BDR 13-393)

Enact legislation that prescribes the procedures
for direct appeal to a court of law seeking an
order compelling access and giving such proceedings
priority on the court's calendar. Provide for
court costs and attorneys' fees if the regquester
prevails. {Discussed in Section C regarding
procedures for access.) (BDR 19-393)

Enact legislation providing that governmental
entities and employees are immune from suit and
liability if they act in good faith in disclosing
or refusing to disclose information. ({BDR 13-393)

ix
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REPORT 10 THE 67TH SESSION OF THE NEVADA LEGISLATURE
BY THE LEGISLATIVE COMMISSION'S SUBCOMMITTEE TO
STUDY THE LAWS GOVERNING PUBLIC BOOKS AND RECORDS

I.  INTRODUCTION

This report is submitted in compliance with Assembly
Concurrent Resolution No. 90 (File No, 184, Statutes of
Nevada 1991, pages 2643-2644) which directed the Legislative
Commigsion to study Nevada's laws governing public bocks and
records. The Legislative Commission appointed the following
legislators to conduct the study:

Assemblyman Gene T. Porter, Chairman

Senator Ron Cook (resigned during the study)

Senator Joseph M. Neal, Jr, (appointed to replace
Senator Cook)

Senator Dina Titus

Assemblywoman Jan Evans

Assemblyman James A. Gibbons

The resolution reguired the Governor to appoint at least
five members to serve as a technical advisory group to
assist the legislative subcommittee. The Governor responded
by appointing the following 12 members representing various
groups interested in the publie records law:

Melanie Meehan-Crossley, Deputy Attorney General,
Office of the Attorney General

Andrea K. Engleman, Nevada Press Assocliation

Gentty Etcheverry, Executive Director,
Nevada League of Cities

Robert 8. Hadfield, Executive Director,
Nevada Agsociation of Counties

Wiltiam E, Isaeff, Chairman, Public Lawyers Section,
Nevada State Bar

Karen Kavanau, Director, _
Nevada's Department of Data Processing

Joan Kerschner, State Librarian,
State Library and Archives

Donald Klasic, General Counsel,
University of Nevada System

Dennis Myers, Presicdent,
Society of Professiocnal Journalists

Guy L. Rocha, State Archivist, Division of Archives and
Records, State Library and Archives
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Carl Scarbrough, Vice President, Las Vegas Chapter,
Society of Professional Journalists

Larry D. Struve, Director,
Department of Commerce

Legislative Counsel Bureau staff services for the study were
provided by:

Dennis Neilander of the Research Division
Principal Staff

Kimberly Ann Morgan
and
Kerry Schomer
of the Legal Division
Legal Counsel

Lyndl Payne of the Research Division
Committee Secretary

SUBCOMMITTEE AND ADVISORY GROUP HEARINGS

A total of 11 meetings were held in association with the
study. Pour of the hearings were joint meetings with par-
ticipation from both the legislative subcommittee and the
advigory group, although the advisory group did not have any
voting privileges.

At the first meeting of the subcommittee, various parties
interested in the public records issue testified regarding
the problems that exist with the law. The parties included
representatives from:

1. A private company that exchanges information with public
entities in Nevada;

2. fThe Health Division of Nevada's Department of Human
Resources;

3. Nevada's Department of Motor Vehicles and Public Safety
{DMVEPS); :

4, The Central Repository for Nevada Records of Criminal
History in the Nevada Highway Patrol Division (DMVsPE);

5. The Office of Court Administrator;
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6. Nevada district judges;

7. The Office of the Secretary of State;
8. Local government; and

9, The public.

At the second meeting, staff presented a comparison with
other state public records laws and an overview of the
¥ederal Freedom of Information Act {FOIA). Presentations
regarding computer records and the fraudulent use of
information were also given. The Chairman directed the
advisory group to consgider all the information presented and
submit proposals to the subcommittee for consideration at
the third meeting,

The advisory group then held a meeting that identified five
major areas to be addressed. Those areas were:

+ The definition and categorization of public records;
- Procedures for access to public records;

*+ The treatment of electronic records;

+ The costs associated with public records; and

- Enforcement of public records laws.

The advisory group divided into five subgroups to propose
recommendations in each of these areas. These groups
conducted meetings and reported to the advigory group as a
whole, The advisory group subseguently met two additional
times and developed recommendations to submit to the legis-
lative subcommittee. The subcommittee considered these
proposals at its third and fourth meetings. The subcom-
mittee adopted a total of 22 recommendations.

This final report of the subcommittee contains a discussion
of the current status of the public records law in Nevada
and an explanation of the recommendations adopted by the
members. ‘'The report is divided into the areas of concern
identiflied by the advisory group and subcommittee.
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. II., CURRENT STATUS OF NEVADA'S PUBLIC RECORDS LAW
AND PROBLEMS IDENTIFIED

In order to readily understand the recommendaticons adopted
by the subcommittee, this section of the report provides
relevant background information. The current status of the
law is discussed for each of the five major areas addressed
by the subcommittee.

A. THE DEFINITION AND CATEGORIZATION OF PUBLIC RECORDS

This area was the most controversial and received the
greatest amount of discussion. The Nevada Public Records
Law waz enacted in 1911 and has remained largely unchanged
since that period. It provides in relevant part:

All public books and public records of the state #* * *
the contents of which are not otherwise declared con«-
fidential, shall be open at all times during office
hours to inspection by any person, and the same may be
fully copied * #* #

While the law states that "all public books and records”
shall be open to the public, it does not define the term,

In the early 1900's, the lack of a specific definition was
common among state laws. However, the complexion of records
has changed dramatically over the years in both the charac~
teristics and kind of records kept by government as well as
the volume and manner in which they are maintained,

The lack of definitions has resulted in a constantly evolv-
ing body of law that includes related legislation, Attorney
General opinions, and judicial decisions. With respect to
legislation, the subcommittee discovered over 250 exemptions
to the general law that public records be open to the
public. These exemptions are contained in both the Nevada
Revised Statutes (NRS) and the Nevada Administrative Code.
appendix A provides the general public records law and a
list of the exemptions.

In 1965, the Nevada Legislature amended the law by inserting
the term "public" when describing govermnment records. The
previous law declared that "all" books and records of the
State were open to the public. In common law, the right of
access to government records was restricted to public
records; therefore, the 1911 law was actually an expansion
of the right to access because ¢of its failure to qualify the

4

522




records as public. That right was restricted in 1965 by
adding the term "public.® The 1965 amendment is the most
significant change to the law since its enactment.

In an attempt to discern the meaning of the law, at least a
dozen opinions interpreting the law have been issued by the
Attorney General. Most of these opinions were initiated by
various state agencies attemptxng to decide whether to
release a record.

Only one Nevada Supreme Court case dealt squarely with the
public records law. That case is attached as Appendix B
{Donrey of Nevada v. Bradshaw, 106 Nev 630, 798 P.2d 144,
[1890]). ‘The case goncerned the accessiblllty of certain
criminal investigative records as public regords. The party
seeking the records argued for the application of a
balancing test, which was announced and applied in various
Attorney General opinions {although these opinions are not
binding). Thig test balanced the interest and justification
of the agency, or the public in general, in maintaining the
confidentiality of the document against the interest or need
of the public to review the document,

Nevada's Supreme Court agreed and proceeded to apply a
balancing test. It held that there were no pending or
anticipated criminal proceedings regarding the records at
igsue, nc confidential source or investigative technique to
protect, no potentlal jeopardy to law enforcement personnel,
and no possibility of denying someone a fair trial. The
court ordered the records to be released.

In so doing, the court weighed the absence of any privacy or
policy justifications for nondisclosure and the general
policy in favor of open government. The test favors open
government, but recognizes the existence of policy or
privacy reasons for nondisclosure of public records.

This case has provided some guidance in determining the
scope of the term "public record,” but state agency
officials and others in possession of public records
testified that the balancing test is difficult to apply.

B. PROCEDURES FOR ACCESS TO PUBLIC RECORDS

The next area of concern identified by the subcommittee
involves access to public records. Even if a definition of
a public record is adopted and glarified, the current law is

5
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void of any procedures governing accesgs to such records,

The method for agencles to respond to requests and the
procedures that should be followed in the granting or
denying of a request iz not addressed. If a dispute arises,
there is no direction regarding the method of resolving it.

¢. THE TREATMENT OF ELECTRONIC RECORDS

The subcommittee received testimony indicating that elec—
tronic records are generally treated as public records as a
matter of practice; however, the law is not specific to
electronic records. Because of the unigue and technologi-
cally advancing means of storing records electronically, it
was guggested that any amendments to the law consider and
include reference to the treatment of electronic records.

D. THE COSTS ASSOCIATED WITH PUBLIC RECORDS

The law is currently vague about the costs of providing
access to and copies of public records, The law does not
address the issue of whether an agency or local government
may recoup the costs of equipment in addition to copies or
the costs of computer eguipment that may be necessary to
provide equitable access. The law alsc does not address the
issue of the government generating a profit by providing
access to certain records.

E. THE ENFORCEMENT OF PUBLIC RECORDS LAWS

The public records law provides that all public records be
open to the public for inspection and copying. The current
mechanism of enforcement is codified at NRS 239,010 {(2) and
provides that:

Any officer having custody of any of the public books
and records described in subsection 1 who refuses any
person the right to inspect such books and records as
provided in subsection 1 is guilty of a misdemeanor.

Testimony indicated that the law is not substantive without
some means of enforcement; however, due to the lack of
definitions and other ambiguities in the statute, public
officials could potentially be criminally liable for failing
to release a record in good faith., It was suggested during
the hearings that the criminal penalty be repealed and
replaced with a civil mechanism of enforcement. On the
other hand, it was suggested that, if some of the ambi-
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guities in the law were clarified, the criminal penalty may
be appropriate.

I1X. DISCUSSIOR OF RECOMMENDATIONS RELATED TO THE
DEFINITION AND CATEGORIZATION OF PUBLIC RECORDS

Because the current law iz void of a definition, the subcom-
mittee recommended the adoption of a definition. In addi-
tion, it recommended a categorization scheme for public
records.

A, THE DEFINITION OF PUBLIC RECDRDS

In an effort to define public records in Nevada, the subcom-
mittee and the advisory group loocked to other states'
definitions. Appendix € is a summary of the public records
laws in the 50 states. An examination of the right to
access in other states reveals that, although almost every
state guarantees some right of access, the definitions and
procvedures for such access vary considerably. Parties
interested in public records issues represent significant
competing interests. Among these interests are the need for
government efficiency, the right of the public to know, and
the protection of confidential and private information.

After examining the various definitions, there appeared to
be consensus among the subcommitteée members and the advisory
group regarding the basic definition of "public record." (A
minority position preferred to use the term "government
record® while the majority favored the term "public
record.")

Therefore, the subcommittee recommends that the Nevada
Legiglature:

Enact legislation that provides for broad definitions
of "public record” and “governmental entity.” The
definition should ineclude electronic records as public
records. (BDR 19-398)

During the work session, the subcommittee adopted the
following language as a model for drafting the definition:

tCovarnmental entity" means the State, its officers,
agencies, political subdivisions, and any office, board
or commission thereof which is funded, at least in
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part, by public money, or is established by the
government to carry out the public's business.

wpublic record” means a book, letter, document,
paper, final budget, proposed budget and supporting
Information, map, plan, photograph, fiim, card, tape,
recording or other material and e¢lectronic data,
regardless of physical form or characteristics, which
is prepared, owned, used, received, retained or
maintained by a govermmental entity in connection with
the transaction of public business, the expenditure of
public money or the administration of public property.

This model language was derived from Chapter 259, Laws of
Utah 1991. ‘The previous Utah public records law was similar
to Nevada's as it was somewhat ambiguous. The Utah Legis-
lature rewrote the law after studying the issue for over

2 years, The definition is very broad and inclusive.

B. RECORDS THAT ARE PUBLIC

The subcommittee and advisory group determined that, in
addition to the basic definition, the law should be amended
to include a categorization scheme that, by example, lists
what is a record and which records are disclosable and which
are not,

Therefore, the subcommittee recommended that the Nevada
Legislature:

Enact legislation that creates certain categories
which, by example, lists those records that are always
included as public records. ({BDR 19-399)

The subcommittee adopted the following language as a model
to be used in drafting this category. The list identifies
those records that are commonly recognized as public and
ghould always be available For public inspection:

vpublic record® includes, but is not limited to:
fa) Records maintained by a county recorder, clerk,
treasurer, surveyor, the State Land Registrar, the
State Engineer and other governmental entities which
evidence: '
(1) The title or encumbrances to real property;
(2) Any restrictions on the use of real property;
(3) The capacity of a person to take or convey title
to real property; or
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{4) The amount of any tax assessed to real or
personal property, and the status of the account.
{b) Any contract entered into by a governmental entity.

{e) The name, gender, gross compensation, job title,
job description, job gualification, business address,
business telephone number, number of hours worked per
pay period, amount of annual and sick leave taken and
date of employment and termination of any former or
present officer or employee other than law enforcement
officers or investigative personnel if such a disclo-
sure would impair the effectiveness of an investigation
or endanger any person's safety.

{d) A draft that has never been made final but was
relled upon by the governmental entity in carrying out
action or policy.

C. RECORDS THAT ARE NOT PUBLIC

The subcommittee then determined that a list should be
created o name those records that should not be deemed
public even though the government may have possession of
them,

Yherefore, the subcommittee recommended that the
Legislature:

Enact legislation that creates a category which lists
certain information that is not to be considered a
public record. (BDR 19-399)

This category contains information not normally considered
"publi¢”, Access to this information would not be available
to the public because it would not be deemed a public
record. The subcommittee adopted the following language as
a model to be used in drafting this category.

#public record" does not include:
(a) Except as otherwilse provided in this
subsection, a temporary draft or similar material
which is prepared for the originator‘'s personal
use or use by a person for whom the originator is
working. A draft of a proposed budget and the :
supporting information for that proposal are not
temporary, for tke purposes of this subsection, if
the originating department or entity submits that
version of the proposal for final approval or
adoption.
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{b) Any material which is legally owned by a
person in his private capacity.
{c) Any material to which access is limited by the
laws of copyright or patent, unless the copyright i
or patent 1is owned by a governmental entity. This
subsection does not grant the right of a govern-
mental entity to obtaln a copyright or patent.
{d) Proprietary software.
fe) Junk mail or commercial publications which are
received by a governmental entity, officer or
employee.
{f) Books, governmental publications or other
materials which are:
{1) Cataloged, indexed or inventoried; and
{2) Ccontained, in the collections of public
libraries.
{g) Property acguired by a library or museum for
exhibition.
(k) Artifacts and nondocumentary tangible
property, '

D. PUBLIC RECORDS THAT SHOULD NOT BE DISCLOSED

The subcommittee alsc determined that a list should be
created that categorized certain records and conditions
related to those records and provided that, although they
may £it the definition of public records, they should not be
disclosged,

Therefore, the subcommittee recommended that the
Legislature:

Enact legislation that lists certain kinds of informa-
tion that falls within the definition of public record,
but not withstanding that fact, must not be disclosed.
(BDR 195-399)

The following list of such records was adopted by the sub-
compittee, with general agreement among the advisory group,
to be used asz a model to assigt in the drafting of this
category. If a record contains one of the following char-
acteristics, it would not be available for public
inspection.

1. Access is restricted by a specific Federal statute
ar regulation or by a specific statute of this
State. . .
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It contains information of a governmental agency
relating to an ongoing or planned audit, unless the
final report of the audit has been released.
Disclosure would jeopardize the physical security
of governmental property, juvenile facilities,
detentional facilities or correctional :
Institutions,
The information igs related to a governmental
investigation, unless the investigation has been
closed, or to the ldentity of a confidential
informant.
The information is privileged from diseclosure
pursuant to a statute of this State or a rule of
the Nevada Supreme Court,
It is material in a library, archive or museum
which has been donated by a private person and the
pericd of limitation on disclosure has not passed.
If no period is specifically agreed upon by the
donor and the custodian of the material, the period
of nondisclosure must be the period of the donor’s
1ife or 30 years after the receipt of the material,
whichever is longer.
It contains guestions or answers used in, or
prepatory information relating to, an academic
examination or an examination to determine fitness
for licensure, certification or employment, and if:
fa) Disclosure would compromise the security,
Fairness or objectivity of the examination; or
{b} A contract governing the use of the examinsa-
tion provides for the confidentiality of the
guestions or answers.
It is infermation which is in the custody of a
governmental entity that performs data processing,
microfilming or similar services, but which belongs
to another agency that is using those services.

DISPUTED ITEMS

The following possible additions to the list were debated.
There was disagreement on some of these issues among the
nembers and the advisory group.:@ Where an addition was made
for each of the following various subheadings, the langquage
in italics was adopted as a model to be used in drafting
the remainder of this category.
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Access Conditionally Regtricted

9. Access 1s restricted as a condition of partici-
pation in a State or Federal program or far
recelving State or Federal money.

There was some discussion of inserting the word "indirectly”
to modxfy "participation." However, it was argued that the
omission of the word@ would cover both indirect and direct
partigipation.

Exemptions by Regulation

Some members of the advisory group favored adding & pro~
vision that would exclude records declared confidential by
State agency regulations. The subcommittee elected not to
inglude such records in the 1ist, arguing that the respon-
sibilify to exempt records should remain with the
Legiglature.

Information Related to Benefits

Some members of the advisory group favored adding a
provision that would protect information concerning
eligibility for unemployment insurance benefits, social
services, and welfare benefits. The subcommittee chose not
to provide any additional protection than is already
provided by law.

Personnel Files

After discussions regarding the werit of protecting certain
information in personnel files, the subcommittee proposed
the following model language:

10. It is a personnel file of a govermmental entity
which contains information relating to the
preemployment application or a postemployment
evaluation, retention or promotion of the
employee, to the extent that such information
would reveal the person's home phone number,
address, medical history or information of a
pergonal or familial nature and not related to
compensation or benefits received or to be
received by the employee or his or her
beneficiaries.

12
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Medigal Files

The subcommittee debated the merits of allowing some medical
records to be released as public records. The members
determined that medical information of a personal nature
should not be public, but such information of a general
statistical nature sheuld be public. Therefore, the
subcommittee recommended that the following model language
be included in the BDR,

11l. Access to a record is restricted if it contains
information regarding a person's medical,
psychiatric or psychological history, diagnosis,
condition, treatment, evaluation, or similar data,
to the extent that the information would reveal
the person’s identity.

auditing ‘fechniques

The subcommittee adopted the following model language to
protect against the disclosure of information that could
facilitate embezzlement activity with government money by
clircumventing an audit,

12. It contains information that would disclose
auditing technigues, procedures or policies if
diselosure would risk circumvention of an audit.

Licensing Boards

Some members of the advisory group suggested a provision to
protect information within the possession of licensing
boards regarding a person's criminal history. It was argued
that this information is already addressed by other state
statutes, and such a provision was not included.

Government Appraisgal and Procurement

It wag also suggested that a provision be added to protect
real estate appraisal information as the publication of this
data may make future negotiations by the government for real
- property more difficult. The subcommittee determined that
such publication did not create an unfalr advantage and
elected not to include such a provision.

A gimilar argument was made based on governmental procure—
ment and the creation of an advantage in contracting, but
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the subcommittee dismissed the notion for the same reasons
stated earlier.

Litigation

the subhcommittee adopted the following wmodel language to
protect certain information related to court cases.

13. It contains material directly related to an
existing lawsuit prepared in anticipation of or
during Jitigation which has not been filed with a
court or which would not be discoverable in
accordance with the rules of Federal or State
courts in which the matter is being litigated and
which has been specifically determined by that
court to be privileged for good cause shown under
the standards of rule 26(c) of Nevada Rules of
Civil Procedure by the Parties seeking
nondisclosure.

Trade Secrets

The subcommittee adopted model language to protect trade
gsecrets. There appeared to be consensus among the advisory
group and the members on the following language:

14, The informatlon contains trade secrets as defined
In NRS 6004.030.

Record Keeping Systems

The subcommittee recommended the following model language to
protect the security of certain record keeping systems:

15. It contains non-substantive administrative or
technical information, including that contaiped in
* computer systems and programs, operating proce-
dures or manuals, whose disclosure would
Jjeopardize the security of a record keeping
system.

Balancing Test

One of the major points of contention during the study
involved the balancing test adopted by Nevada's Supreme
Court in Donrey v. Bradshaw. The majority of the advisory
group argued that this balancing test is imperative because
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it is impossible to define the universe of public records,
and judgment calls will always be necessary. Even with a
comprehensive definition and categorization of records, some
information will inevitahbly be missed by the liaw. Alsoc,
some information collected by governments in the future may
not be contemplated by the current law. This position also
argued that the balancing test originates in the privacy
protections guaranteed by the United States Constitution and
cannot be altered by the State Legislature.

Another position argued that the balancing test was insti-
tuted because no statutory definition of public record and a
definition would eliminate the need for the test. This
position also argued that the balancing test is inconsis-
tently applied by various agencies that and it is improper
for an Executive Branch employee to conduct what is essen-
tially a judicial test.

During the course of the hearings, it was also suggested
that a different balancing test be adopted. The new test
would be applied only to a record deemed nondisclosable.
Some members of the advisory group argued that this use of
the test was the intent of Nevada's Supreme Court in
Bradshaw and that the case has been migconstrued. The
balancing test should be applied to records deemed
nondisclesable to determine if they should be disclosed,
rather than applying them to public records to determine if
they should not be disclosed,

After much debate, the subcommittee chose the latter
approach and retained the balancing test but amended its
application. The model language adopted by the subcommittee
follows:

Enact legislation addressing the category of nondis-
closable public records which allows any record
deemed nondisclosable tc be disclosed if, with
respect to the particular record, the general policy
in favor of open records outweighs an expectation of
privacy or a public policy justification,

(BDR 19-399)

F, EXEMPTIONS
The advisory group determined that, due to the number ot

exemptions in Nevada law, it would be impcssible to review
them adeguately within the budget and time constraints of
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this legislative interim period. fThus, it was suggested
that the exemptions remain as they are and be examined
during the next lnterim.

Therefore, the subcommittee recommends that the 1993 Legislature:

Adopt a resolution requiring a study of all exemptions
to the public records laws to determine which exemp-

tions should be repealed, amended, or remain the same.
(BDR R~395) : -

IV. DISCUSSION OF RECOMMENDATIONS RELATED TO PROCEDURES
FOR ACCESS TO PUBLIC RECORDS ’

The subcommittee determined that the final report should
recommend rules of access to records and procedures for the
denial of access and an appeal of guch denial. The current
law is void of any such guidelines.

The pubcommittee and advisory group examined the Federal
POIA's provisions in this regard and utilized the concept of
providing a uniform means of requesting information and
responding to such reguests. Appendix D provides an
explanation of the FOIA.

The subcommittee and advisory group also examined the
results of a previous study and relied on that study in
establishing procedures for access to public records. The
results of that study are reported in Legislative Counsel
Bureau Bulletin No. 83-2, Access to Government Records.

A, INITIAL PROCEDURES REGARDING ACCESS TO PUBLIC RECORDS

Based primarily on the analysis of the 1983 recommendations
and relevant provisions in the FPOIA, the subcommittee
recommended that the 1993 Legislature:

Enact legislation which provides a uniform method of
requesting information, procedures to provide access to
or deny that information, and time frames within which
responses or other actions are required. (BDR 19-397)
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Following is the model language adopted by the subcommittee
regarding the procedures for access to public records:

1. Except as otherwise provided, each agency upon
request by any person shall make public records
available for Inspection and copying during regular
business hours. The regquest may be oral or written and
may be made in person, by telephone or by mail.

2. Unless information is readily retrievable by
the agency in the form in which it is requested, an
agency is not reguired to prepare a compilation or
summary of its records.

3. Each agency shall ensure reasonable access
to facilities for duplicating records and for making
memoranda or abstracts from them.

4. If an agency is not immediately able to
fulfill a regquest for a governmental record, does not
intend to fulfill it or denies it, the agency shall
inform the regquester of his right to make a written
reguest.

5. Within a reasonable time, but nc later than
3 working days after receiving a written request for
access which reasonably identifies or describes a
governmental record, the agency shall:

{a) Make the record available to the requester,
including, 1f necessary, an explanation of any code
readable by machine or any other code or abbreviation;

{b) Inform the regquester that unusual circum-
stances, such as the volume of records which have been
reguested or the need to search for, consult with or
obtain records from another office or agency, have
delayed the handling of the request and specify a time
and date, no later than 10 working days after the reply
would otherwise be due, when the record will bhe
available;

{c) Inform the reguester that the agency does
not maintain the requested record and provide, if
known, the name and location of the agency maintaining
the record; or

{d) Deny the reguest,

B. PROCEDURES UPON DENIAL OF ACCESE TO PUBLIC RECORDS

There appearsd to be consensus among both the subcommittee
and the advisory group on the initial procedures and rules
regarding access. The subcommittee addregsed the issue of
denial of a request for information at the agency level,
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The, advisory group initially recommended that the subcom-
mittee establish an intermediate appeals committee or panel
that could review the agency decigion to deny access. Some
members of the advisory group preferred an ombudsman
approach rather than an appellate panel. Other members of
the advisory group 'did not support the concept of an
appellate body but preferred to create a mechanism for
appeals to be advanced directly to the courts in an
expedited manner.

After much debate, the subcommittee recommended that the
Legislature:

Enact legislation which provides that where access is
denied, the complaining party may directly appeal to a
court of competent jurisdiction seeking an order
compelling access and giving such proceedings priority
on the court's calendar. Provide that court costs and
attorneys' fees are awardable if the reguester
prevails. (BDR 19-393)

C. ADMINISTRATIVE PANEL FOR APPEALS

As discussed earlier, some members of the subcommittee
supported the concept of an intermediate panel and proposed
that it be further explored. Testimony revealed that the
State Library and Archives was reguesting a bill draft
gseparate from the interim study that would establish a
committee for the approval of records and retention
schedules. A similar bill was requested in 1991 but never
introduced. The suggested committee was similar teo the Utah
public records committee which was considered by the
advisory group and the subcomnittee as a model during the
course of the hearings. Chairman Porter directed the staff
of the State Library and Archives to include the appellate
board proposal in the bill draft as diascussed by the
advisory group. Thus, the subcommittee recommended to:

Include in the final report a statement of the sub-
committee's support for the concept of an intermediate
appealate body that would have concurrent juriadietion
with the courts to consider appeals from the denial of
a publie record.

Although the subtommittee did not recommend speciflically

the establishment of an appellate committee, it did support
the concept and directed that this report include a
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discussion of the various alternatives. Following is a
description of the alternatives considered by the advisory
group and the subcommittee throughout the course of the
hearings.

The majority of the advisory group supported the creation of
an administrative level committee or panel to decide appeals
when access has been denied. Some members of the advisory
group supported an "ombudsman" approach similar to that used
in New York. That state has a Policymaking Committee and an
Executive Director that hears appeals in these matters.

The group did not agree on the membership of the committee
but agreed it should be broad based and ad hoc. The group
analyzed Utah's approach and determined it could be used as
a model, The group agreed that the Office of the Attorney
General should not be on the panel, but should act as
counsel to the panel.

Some examples of approaches used in other states follow,
New York

The New York Committee on Open Government is made up of

11 members that set policy and serve staggered 4-year terms.
Six memberz are from the news media and the public. The
remaining five are from government agencies. The committee
establighes policy and the Executive Director actually hears
the individual appeals.

Connecticut

The Connecticut Freedom of Information Commission actually
hears the appeals and consists of five part-—time commis-
sioners. Two are from the media, two are from agencies and
one is a lay person, No more than three may be from one
political party.

Utah
Since the advisory group and subcommittee studied the Utah

scheme closely, the following description of the Utah
program is included in the report.
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1-

The State Records Committee was created within the
Utah Department of Administrative Services. The
committee is made up of the following individuals:

S a.

bl

g.

The State Archivist;

The State Librarian;

One citizen member appointed to a four year
term by the governor upon the recommendation of
the records committee;

One individual representing the news media
appointed by the Governor to a 4-year term;

The Director of the Division of History;

One individual representing political
subdivisions appointed by the Governor for a
4-year term; and

The State Auvditor.

the Records Committee is required to take the
following actions:

B

The
the

Meet at least once every 3 months to review and
approve rules and programs for the collection,
classification, and disclosure of records;

Review and approve retention and disposal of
records;

Hear appeals from determinations of access; and
Appoint a chalrman from among its members.
Records Committee is authorized to:

Make rules to govern its own proceedings; and
Reassigh classification for any record series
by a governmental entity 1f that classificatlion
is inconsistent with the law.

State Archivist is the Executive Secretary to
comnittes.
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5. The State Archivist provides staff and supportive
services for the records committee,

6., Unless otherwigse reimburged, the citizen member and

the representative of the news media receive a per
diem.

7. If the records committee reassigns the classifica-
tion of a record, the governmental entity may
appeal the re-classification to the district court.

The Utah law allows appeals to the records commitiee with

the following being the major procedural and substantive
provisions:

1. Appeal requested within 30 days after denial by the
agency, or within 35 days after an agency has
failed to act.

2. Records Committee schedules hearing no later than
5 days after notice of appeal and holds hearing
within 30 days of the notice.

3. Records Committee provides notice to relevant
parties.

4. Records Committee holds hearing allowing testimony
and evidence and must issue an order within 3 days
following the hearing.

5. 'The statute describes the requirements of the order
and notice of right to appeal to district court.

D. OTHER PROVISIONS REGARDING ACCESS TO PUBLIC RECORDS

Testimony indicated that at times public information may be
withheld becausge it is mixed with confidential information,
The current law does not address this issue. Thus, the
subcommittee recommended to:

Enact legislation to establish that the fact that a
record contains both restricted and non-restricted
information is not a reason for denying access to the
non-restricted information. (BDR 19-397)
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It was argued that once information is declared to be public
and accessible, the government should not have an interest
in attempting tc determine the intended purpose ¢f the
information.

The members adopted the following recommendation in that
regards

Enact legislation that prohibits a public body from
inquiring about the intended use of requested public
information or making any other inguiry of a person
requesting to inspect or receive copies of public
information, except to the extent necessary to clarify
the regquest for information, Include an exception for
information requested from the Department of Motor
Vehicles and Public Safety because Nevada Revised
Statutes 482.170 requires the department to make an
inquiry as to the purpose for requesting certain
information. (BDR 19-397)

An exception to this rule would exist for information
requested from the DMV&PS because NRS 482.170 requires the
department to make an inguiry as to the purpose for reguest-
ing certain information. The department is entitled to deny
the information if it appears that it will be used for an
illegal purpose.

V. DISCUSSION OF RECOMMENDATIONS RELATED TO
THE TREATMENT OF ELECTRONLIC RECORDS

The advisory group determined that any recommendations, in
providing definitions, should address the status of the
record storage medium, This includes micrographic, audio,
video, digital and optical formats, and how these forms of
information storage, when deemed public records, should be
preserved and managed.

There appeared to be consensus among the advisory group and
the subcommittee regarding the adoption of the five major
recommendations made by a consultant, Margaret Hedstrom, in
her December 1990 report to the Nevada State Historical
Records Advisory Board entitled: "Management and Presexva-
tion of Nevada's Electroniec Public Records." A summary of
the report ig attached as Appendix E. This study was done
pursuant to executive order, and the recommendations address
the concerns expressed during the course of the hearings.
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These recommendations are listed below. The subcommittee
recommended that they be in the form of resolutions urging
action rather than mandates. This is due in part, to the
budget constraints and uncertainties related to the economy.
The subcommittee recommended the following:

¢ The Department of Data Processing, in cooperation with
the Nevada State Library and Archives is urged to create
and maintain an inventory of statewide hardware, soft—
ware and information.

¢ The Divigion of Archives and Records is urged to work
with other State agencies to establish retention and
disposition schedules for records when information
systems are designed or redesigned. All State agencies
are urged to consider record retention/disposition
requirements at the point of system design.

# The Division of Archives and Records is urged to
undertake a program to educate State officials about
their responsibilities for retention, care, and
preservation of government records with special emphasis
on electronically-stored public records.

e Include in the final report support for the concept that
the State should create an information storage facility
and develop procedures for maintaining information.
{These resclutions are all drafted as BDR R-3894.)

VI, DISCUSSION OF RECOMMENDATIONS RELATED TO THE
TCOSTS ASSOCIATED WITH PUBLIC RECORDS

. The subcommittee determined that the costs of providing
access to public records is primarily a part of the
government "doing business™. The members suppoerted the
concept that government agencies should be allowed to recoup
the costs associated with reproduction of records, Some
members of the advisory group suggested a flat copying fee
be enacted into law. However, local governments objected to
this approach as it would require amendment by the Legis-
lature for any changes in the fees. Also, they ardgued that
a flat fee may not be appropriate in rural areas of Nevada
as the costs of copying may be higher because of service
fFees and other pertinent charges.
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Therefore, the subcommittee recommended that the
Legislature:

Enact legislation that allows only the cost of the
materials and the equipment, not labor, regarding
reproduttion of records. (BDR 19-3986)

The advisory group and subcommittee examined the Idaho
Public ‘Records Law with respect to costs Eor copying infor-
mation. The subcommittee based its recommendations, in
part, on that law, The members directed that information
relative to the Idaho law be included in this report,
although it d4id not mandate the use of the exact formula.
Appendix F is a letter from the Idaho Attorney General that
explaing the Idaho law, including the provisions addressing
the costs of providing copies. Therefore, the subcommittee
recommended the following:

Include in the final report support for the concept of
government using a cost analysis formula to calculate a
per copy price. Phe formula should consider the
average number of copies per month, the purchase price
of the copying eguipment, and an amortized cost per
month over the anticipated life of the eguipment to
achieve a total machine cost per copy.

There was discussion among the advisory group and the
subcommittee concerning "custom requests." These requests
involve such things as personalized searches for records.
The subcommittee recommended that agencies should not be
mandated to conduct such searches, but if an agency
determines to faulfill such a request, it may charge a
reasonable fee for the search, The fee may take into
account personnel time in additional to costs related to
equipment.

The subcommittee, therefore, recommended that the
Legislature:

Enact legisliation which authorizes, but does not
require, a& governmental entity to fill "custom
requests® {such as re-formatting informatiom) and to
charge a reasonable fee for completing such requests.
{BDR 19-~396)

Some members of the advisory group raised the issue of
requests for information in a format that is not normally
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ugsed by a government entity, The existing law does not
provide guidance in this regard.

The subcommittee determined that re~formatting data to
comply with such a request should not be mandatory, but
should be permigsive. Such reguests are “custom requests®
and should be governed by the preceding recommendation.
Therefore, the subcommittee recommended the following:

Enact legislation which .provides that, when a requester
wants information in a format which is different from
the format used to maintain or store the information,
the government entity is not required to re-~format the
data. (BDR 19-396)

. VIi. DISCUSSION OF RECOMMENDATIONS RELATED TO THE
ENFORCEMENT OF PUBLIC RECORDS LAWS

Testimony before the subcommittee and discussions in the
advisory committee meetings raised the issue of whether
criminal penalties are appropriate in public records cases.
Various agency directors argued that the current Nevada law,
which makeg it a mlsdemeanor to withhold a public record, is
inappropriate since there is no definition of public record.
It has alsc been argued that the statute may have constitu-
tional deficiencies because it is vague. Others have argued
that the use of penalties is not an issue since the statute
has never been used to charge a government official.

The enforcement of the public records laws is discussed last
because ilts provisions were dependent upon the amendments
and cther additions to the law regarding access,

One option sugaested during the course of the hearings was
that the criminal penalties should be replaced with civil
penalties, As discussed in the section on access to
records, the subcommittee elected to establish an expedited
procedure in court that grants attorneys fees and court
costs to a requesting party that prevails. Because of thisg
provision, the subcommittee determined not to recommend
clivil penalties, and to repeal the criminal penalties.
Therefore, the subcommittee recommended that the
Legislature:

Repeal the existing criminal penalty relative to the
failure to disclose a public record. (BDR 19-393)
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Enact legislation that prescribes the procedures for
direct appeal to a court of law seeking an order
compelling access and giving such proceedings priority
on the court's calendar. Provide for court costs and
attorneys' fees if the requester prevails,

{BDR 19-393) {Alsc discussed in Section IV regarding
access. )

Because of the complexity associated with modern public
records and the sensitive information that is contained in
some records, the subcommittee determined a need for a
liability standard that could be appiied to the actions of
government employees. The subcommittee elected to base the
standard on “good Faith.”

Therefore, the subcommittee recommended the following:
Bnact legislation providing that govermmental entities
and employees are immune from suit and liability if

they act in good faith in disclosing or refusing to
disclose information. (BDR 19-393)
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EXHIBIT B

Detail Listing from First to Last Step
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DETALL LISTING TODAY 'S DATE:OCt. 14, 1993

FROM FIRST 70 LAST STFEP TIME 1112123 am
K. L IS LEG, DAY:93 Regular
| BPAGE t 1 OF 1
1443 |
AB 365 BY Conmerce PUBLIC

03/16 30

03/17 31
03/17 31

pE/01 84
06/01 84
06,/027 85
06703 86

06403 86
06704 87

fis.‘, a5 37
Be 0% 87

06/05 B7
06726 104
06726 104

06726 104
06 /26v104

BE727 106
06727 106
06729 108
07702 111
07406 0

('k s’

Substitutes civil enforcement of access to public racords
for criminal. penalty. (BDR 19-393)

Fiseal Note: Effect on Local govarnment: No, BEffect on the
State or on Industrial Insurance: No.

Read first time. Refervad to Comuities on
government Affairs. To printer.

From privter. To commitbee.

Dates discussed in committee: 4713, 4/14.. 4028, 4!23,§£i;;ﬁw
5711, B/25 {(A&DR)

From comnpittes: Awmend, and do pass as amended,
{Bmeridment number 516.}

Read second time. Aménded. To printer.

From printer. 7To sngrosspent.

Engrossed. PFirst reprinty”

Read third tinme. Passed, &g amemisd. Title approved.
{41 Yeas, 0 Nays, 1 Absent, 0 Excused, 0 Not Voting.) Teo
Senate. '

Read First time. Referred to Comnitbes on

Gove Affairs. To comittes.

Dates discussged in Commititee: B/18, 6728 (DP)

¥row committee: Do pass.

Declared an energency weasure under the Comstitution and
placed on General Flle for next legislative day.

Flaced on General Fille.

Read third time. Passed. Titlse appeoved. (21 Yeas, 0 Nays,
4§ Absent, 0 Excused, ¢ Not Voting.] To Assembly.

In Aspenbly.

To enroliment.

Enralled and deliversd bo Governor.

Approvad by the Sovernor.

Bection 8§ of this act effective 12:01 a.m. Octobex 1, 1893,
Remaindsr of this act effestive Octoher 1, 1983.
ingstrument from prior session)
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NEVADA LEGISLATURE
SIXTY-SEVENTH SESSION
1993

SUMMARY OF LEGISLATION

PREPARED BY
RESEARCH DHVISION

LEGISLATIVE COUNSEL BLIREAU
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A.B, 365 (Chapter 393)

Assermbly Bﬂﬁiﬁﬁ reimoves the crimvinal pegally for a state officer who refuses
to allow ancess to a public record.  Instead of the crfming] penaliy, the
ncasure substitates & procedure for civil enforcement of the laws governing
access to public fecords. The bill also grants immunity from lability for
daages (o public officers, employees and their employers who act in good
faith in discloving or refising to disclose information.

Referved to Assembly Committes an Govermment Affaics
ASSEMBLY VOTE: 4101

Referred to Senate Commitiee on Government Alfairs
SENATE VOTE: 21-0-8

Effective October 1, 1993
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A.B. 368

ASSEMBLY BiLL, No. 365 Conanirrss o COMMERCE
MARGH 14, 199%

Reforred to Commiltes on Government Affairs

SUMMARY ~Substimes civil enforsement of access to publis recarls for criminal pansity.
(BRR 12.393) :

BISCAL ROTE:  Boot on Local Govemment: No.
Effect on the State &e on Industrla? Tnsuranues Mo,

N

BRFLANATION - Raust in (abics is nows mistor Iy bossken 1) 32 moterked 1o he-rmined,

oLl e s

AN ACT relatiag 1o public infoemation; subgtinding il enforaseut of acooss 1o publizboks.
sad rocorts Yot o criminal penalty for donts] of scomss; confering fmunisy upon
public offfesss and employees for sovtain acttons In good ity and providing olher
matiers proparly reladng therely,

THE PEOPLE OF THE STATE OF NEVADA, REPEESENTED IV SENATE
AND ABSEMELY. D) BHACT AN FOLLOWS:

Section I, Chagler 239 of NRS is hersby amended by adding therero the
provisions get forth as sections 2 and 3 of this acf.

Bee. & If a aviuest for Inspection or capying of & public book ar record
apen to inspection and copying & denied, the requesier may 4 o the
district court in the county in vilgeh the beok or record is Tocnted for an onder
permitting him to inspect or copy it The court shall give this matter priovity
over other civil multers to whics: priority is not given: by other staiutes. [f#he
requester privails, he is entitled fo reciver his costs and attorney's fees-in the
proceeding from the agency witose officer has custody of the book or record.

Sec. 3. A public offfcer or employee who acts tn.good fuith in disclosing or
refusing to disclose Information. is immune from Uabilily for damoges, either
10 the: reguester or to the person whom the information concerns,

See. 4. NBS 239.010 iz hocbby smended fo redd a8 foltows:

230,010 [1.] All public books and public records of state, county, city,
district, govermmental subdivision mud qust-municipal corpuration officers
and offices of this state (and ail dopartmerits theredf), the contents of “which
are not otherwise devlared by Iaw to be confidentizl, Tshall] must be open at
@ thmes durlsg office hours to inspection by any person, and the [same]
books and records muy be fuily copied or an abstract or memorandum

prepsred thevefrom, snd sty copies, alistracts of memoranda taken therefron

triay be utilized to supply e general public with.copies, shstracts br memo-
vanda of the records or in any other woy In which the fsame] books and
r;:%(;{ds rsay be usedd to the advantuge of the owner therenf or of fiie general
puhlie, ‘
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[2. Any cfficer having the custody of any of the public books and poblic
records deseribed i subseation 1 who refuses any person He right lo inspeet
such books and records as provided in subsection 1 is pguilty of a
alsdemeanor.}

Sec. 5. NRS 122,040 is hersby smended to read as follows:

122.040 1. Before persong muy be joined in marxiage, & lcense must b
vbtained for that Fumasa from the county cierk of any couaty in the state, at
the county seal of that county, )

2, Before issuing a marﬁagla ficouse, fie county clerk may require evi-
dence that the aPplicani for the license is of age. The nounty clerk shall acgept
a stafement nger cuth by the applicaat end the spplicant’s purent, if availa-
ble, that the spplicant s of age.

3. The county clerk isswing the license shail require the applicant 1o
arswer under oath euch of the guestions corained in the forms of livense, and,
if the applicant cannot answer positively any questions. with reference to the
other person samed in (s Hoonge, tha slerk shall requizs both persohs nepted
in the Hoense to appear béfors him and to aaswer, under oally, the. questions
confained in the form of livemse. If any of the information réquited i
ynknown to the person responding 1o the question, he siust state thay the
answer s Baknown. )

4, Tf sy of the persons intending o matry is tndee age and has not beun
previously matried, and if the authorization of & districs eourt is not required,
the clerk shull issuie The leense if (o consent of the parent or guardian i3

(g‘) Persosally given before the eledds

{bj Certified under the hand of the parent or guardien, attasted by two
witnesses, one of whom must sppear before the glerk and make vath thet he
saw the parent or guardian scbscribe bis nams to the annexed tectificute, or
heard him-or her acknowledge ity or

{6} Tn writing, subscribed to and ackpowhidged before & parson dulhorized
by law to administer caths, A facsimile of the acknowledged wekting must b
acespled if the origingl it tot available.

3. I the aufhdrization of a district court s requited, the county clerk shall
Tssue the license if that authorization is given to him in writing.

& All records periaining to marriage Jicenses are public records and apen
to inspection pursuent to the: provisions of NRS 239.010. {Any couniy clerk
who réfuses @ permit s fnspeotion is gullly of a misdemenndr.]

7. A wmarrisge Heense fssved on or affer fu!y 1, 1947, expires T year after
its date of isuanse.

®
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Agzembly Committee on Government Affairs
April 13, 1983
Page: 2

Execubive Rireatoyr, Nevada Asdosiation of Qounties; Willdam
Twaeff, Chief Deputy City Attorney, ity of Renor Hichaeldl
Pltlock, Nembey, Nevada Public Servies Commimaion; Nyla
Florence, Adninistrator, Welfare Division; Brooke Nielssn,
Assistant Abtorney CGeaneral, Offive of Attornéy Ganeral:
Dehbie Cahill, Nevada State Sducation Assooliation: Miks
Dyer, Gasneral Counsel, Nevada Stats Bdusabion Asaccistions
Sim Weller, Divectoz, Department of Mokor Vdéhicles and
Fublic Bafaty; Daxey doss, Deputy Attorney Genaval,
Uepartment of Motor Vehioles and Publie Bafety; Orlind
cutland, Helf; Hobert Gaguier, Executive Direstor, State of
FVevada Smploveas Aszocistion; Frank Barkey, Captain, Lag
Yagas Metropolitan Police Depawiment; Arleme Ralbovaky,
Direutor, Police Revords Section, Lag Vegas Matropolitan
Police DPepartment; Joe Melcher, Waghoe County Recoxder:
James Weoight, Chief Depuby Recerder, Washos County, Robert
Cow, Nevads State Schotl Board Asgociation  and Waghoe
Sounty School Digtrict; and Jim Richardson., Nevada Pasulty ‘
Alliance.

AGEEMAELY BYLL 364 - Makes vavious changes regarding acosgs to

public booke and records.

, ~ Subgtitutes civil snfovcement of access to
publis resords for srininal penalty.

ABSEMBLY BITL. 366 - Establishes proceduresn for public inspection
of public records.

ASSENMANY BILL 367 - Defines fpublid record” to  accommndate
varisiues fosme din  which racords are
maintained,

£8 - Regquires charges Ffor copiss of public
regords not to excead cost.

Aagenirlymayn dene Porter, District 8, testified AR 364, AB 365
pud AR 366, as well az AH 387 and AB 268 pohedulad to be heard
oy Wednesday, Apvil 14, resulted from san interin subocommiviee
which he had chaired, €o atudy Wevadas laws governing public
books and records, Committes members, 2 twelve nembéy advisoxy
group appointed by the Governor to asaist in deliberstions, and
the resdlbs of the study can be found in Bullaetin No. 93-%,
Research Library, Legislative Counasel Bureauw. Mr. Porter then
dsgoribed how the study was cgvried out with the results leading
to the adoption of 22 recommendatlionsg. T was those 22
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Aegsembly Commititee on Goverament affairs
Apwxil 13, 1993
Page: 2

racommendat ions which now mads wp the aforementioned £ive bille.
Continuing, Mzr. Porter sald, "The issues ilnvelved with publins
racordd are diffidult ones. There are foew arsas »f publia
policy that have as many compebing interests. The goverament's

nead for information, the people’s right Yo have scosss to that

information and the fundamental right to privacy wmust be
delicately balanced. The task before the subocommittee and
advigory group was enormous. Our public record’s law has nobt
been significantly amended sjnce 1911. What you have before you
ig our attempt to bhaladcs those significant competing
intéeragte." Mr, Porter then gave the commitbes a brief overviaw
of all the bille. In cloging, Mr. Porber urged the commitbas to
read the study and sald, “"The Jelibersvipns that you will
wnderge for the next two dayae, and submeguent work sessions,
force you to balance the information contained, and which iz now
available in the tachnology age: with the public’a right to kaow
what 1ts government is deoding. Governnent nss a lot of
information on each Of vd, private industry ham & lot of
information on esch of us,...what the ACR subcommittes tried to
do wag formulate s broad, generdl pelicy that anything done on
taxpayey btime or expenss within the public arens was acceggible
o the publie." He explained the only exception dealt witi

mediocal recordy within a public fasility, those records would be

kept confldential. He then advieed the committes te not try and
vraft axexptions to agcommodate those in the auwdisnce who would
tegtify te thair own respedted interest, a5 sevaral hundred
already existed in Nevada law and o subsequent interin study had
been rocommendad to study thoss exemphions.

Mras. Lambert questionaed the meaning of the definition
tyovernmental  enkity.® £he gave an example utilising
Chapter 624. Hx, Porter replied the subacommittee’s defindtion
wag contained in Section 2 of AR 364, Hrs. Lawbeaert then ashked,

s¥ou thisk havitg ‘funded by public money’ will precluds any -

axemptions, Iike the exawmple I gave you for the gensral
improvement: dlstricte?” Mr, Porter answered he did not gee any
conflivt in theée two definiticns. Furthar discussion followed.

. Welghbors asked Lf s filgoal lmpact had been determingd om

any of the bille, spesifically AB 386. Mr. Porter veasponded
AB 366 merely otutlined how to acquirs a record, sxplaining the
procass.

Ande Engleman, Nevada Press dsppaistion (NPA} introduced Laura

Wingard, Clity Editor, Las Vegas Review-Jotwrmal and President.,
Socdiety of Professicnal Jowrnalists.
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Aggenbly Committes on Government Affairas
April 13, 353
Page: 4

Na, Wingard presbéauted prepsrad testimony (EXHIBIT ¢} o the
commities,

Mi. Engleman then introduced BEvan Wallagh, General dounsel,
Navada Press Amsocistion, citing his background.

¥r. Wallach stated the piblic nhot only bad the right to koow,
hut the need to koow, in order to make intelligent decisiome snd
to give informed gongent, He then proceeded to elaborate on his
statement, addressed MNre. Lambert‘s gconcern ragarding the
definition of "govermmental entiby, and explained the obiectives
of wach bLIX.

Mrs. Lanbert queried Mr. Wallach regavding Section 3, page 2 of
aB 384, BShe apked, *Who is going to determine this and will
they need guidelines?? Mr. Wallach dviswered, "This section
srises because gone years ags the Nevada Supreme Court decided
a cage callaed Bradshaw." Xe then gave hisz interpretation of tha
Bradshaw case and itg interpretation aovess bthe state by
goversmental entitles. He added, "I have yet to hear of a
sipuation where womebody has asked for goverpmental records
which axe open by law, and thae AG‘g office or District Attorney
has sald, 'We balancad it and you won, you get these rescords.’

That’e wrong, that’'s dead flat wrong. That’s what this is in
hera to correct.® Marther discussion ensued regaoding
balancing.

Ma. Engleias teetifisd this was dob the first atiespt to bying
Nevada’s public recerd's law intd the twantleth century:. She
roferencad the interim study peorformsd ix 1982 and the acceas
the public presently had under Nevada Revimed Statube 239. In
addition, she presented the commities with Exhibit B &nd aald,
w¢¥ou mes an arciglie there befors you where z Clark Cotmbty
Comnissioner could not sven ascess publiec information as to the
financisl status of hig own County frow the County Yreasurer who
was arothey elected official,...We aves not set up to help the
public, other than to give them zome mon-lagal advice on things
they might ask for when they go in....Thare really lg no one o

nelp the public at all at the present time.? She then described

the warious problems encountered when attempting to acgiaire
public records, the NPA's reluctance %o participate in the

Cintexim stedy, the resulbs of a private study she herseld had

cenducted via telephone with esal achool distriob in an attempt
to. £iad ovut how much the County Superintendsat of Education was
paid, and pointed out the hills were a reavlt of coppromise. In
wonclusion, ghe directed the comaittes’s sbtention to BExhibit E.

8 gurvey commissioned by NPA, dnd the removel of punitive

+
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Aagenbly Committes on Sovernment Affairs
April 13, 1993
Pagas: §

affects on & publie employee for refusing uccess to public
roacords.

Hr. Willlams asked for more clarification on Seotlon 3. He
guggested balancing deslt with a spegific aituvavion at =&
specific tdme but did not take into congideration fuburw
potentialities of abuse to the public., Mr. Wallach replied
regorde vlosed by law were the only ones baing dealt with. He
said, "We are not askimg that you mandate that gomebody provide
the information, becsuse if we did and you did it, vou wonld bhe
paying 1t wai opsn. We arde not sgaying this laundey list of
things whick should be glogsed is scmaﬁhing whieh should be
openad. All we are saying in here is stop and comsider. Tha
gituation that you pose iz one factor to oonsider. But there
are 20 many vardebies in human experience, that all you can de
i asmk sonebody in the law to apply it on 3 sitwatlen-by-
situation basle, ITh's nob perfect but it is the most workable
thing we zould ersate and i, at least, addrenses your conseris, ¥

Mra. Augustine copmented on  the survey saying, although
ptatewide, it was such & small sawple. A discussion enwsued
regarding statistieal sampling.

In ene lagt comment, Ms. Sogleman clarified why 1t was impoxbant
to open peractnel filles.

Karen Favamau, Directox, State Department of Dats Processing,

stated she had served on the advisory commitise adding, "AR 367
which yeuw will hear tomorrow declares alectronic or computer
regords as a public record. AR 366 desaribes the prodedure for
accesging a publiec Yecord. The Department of Data Provessing is
neutral as te whet resords should bs acceassible. This is
alearly & legislative decision. I am hers today to request bwo
mingr modifleations to AR 366 and to emphasizs a third point.
£ vou would refeir to Sectifom 2 of m 166 At readm, ... .1 waulci
sk thit you would strike the words ‘or vther electironic mesns. !

The reason I say that is bscause, if you don't, this could be
interpreted to permit direct om-line aceess bo government’ s
databagery and dava communication networks. I don’t believe
that’s your intent and I can tell you that shate governmend
gimply isn’t preparsd for it. In Section 3, wsubsection a,
subsection 2, i1f you wonld insert the word papsr in the ssntence
that reads,....lf vou would amend that to zay Ffacilities fox
maieing fpapex’ coples. The reason T ask that i1z, if you dontk,
it could be interpreted that government would have to provide
facilitlies to make diskettes and vapes whioh could be vary
axpensive. Aod finally, in Section 5, it readw,....¥ would like
you to clardify....that we azre btalking aboub the gowvsroment
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Aesembly Commititee on Goveranment Affalrs
April 13, 1983
Page: 6

antity that actually deoes gather and use that dats, niot tha data
kosper, The word custody ia somewhat vague.” She then gave an
example, adding, "1 jurt need some alarificabicn in that seqtion
to make that pexfectly colear that the department of data
procagaing or ibs eguivalent in other government organizations
ig not reguived to provide information that it does not have
authority over.?

Chairman Garner asked Ms. Kavanasu to provide him with & list of
propogsed amendments as well as 8 copy for Mr. Wallsch,

¥r. Porter pointad to Secticon 2 of AP 366 and sadid vwhat the
committee had envisioned was aimply 2 fax machine, therefors, he
did not object te the proposed amendment in that aves.

Mr. CGarndr ewplained bhe was going to hear all testimony
regarding all the bille pertaining to public records, but no
aation would be taken until & thorough study hed beaen performeed.

Tom Grady, Executive Dirscator, Nevada Leagas of Cliiss (NI,
stated after joint mestings with Nevads Asgociation of Counties
{(MaC0} and the cities and counties, he was pleasad to submit the
deint stebement of the two organizations (Exhibit P} which
supported mogt of the legislation with amnendments.

Robert Hadfield, Exegutive Dirsotor, NACO, bestifled he had heen
a menber of the advisory committee. He agreed with Mr. Porter
the proposad lagislation sffacted everyone; and with NPA that
there warg a gplrit of cooperation in the effort to come up with
recommendations for the commibtes., However, he said he thought
it wap nedessary to present tle dialogue which had taken place
during the study but wag not contsined in the recomendations.
When Mr. Hadfield asked Mr. Gaxner if he ghould step through
Bxhihit B, item ¥y item, or if the commitiee woulld prefar o
read ik ab dts leisurs, Chalrman Garser replied he preferred the
latter choice. Mxr. Hadfield then swmarized the concerns of NLO
and NACO.

William Isaeft, (hief Deputy Clty Attormey, Clbty of Reno, gtabed
e had served on the advigory commibtes dnd geneérally was din
faveor of AR 364, AB 365 wund AB 36§ with proposed amendments.
Begarding AR 364, Mr. Isaeff digcussed the definition of
Agovernmental eabtiby,” suggesting two defindtions were being
effared, both differiny among the f£ive billy and needing
resolution: the revarse halancing test and the wresults it could
render: violations of the supremacy laws of the Undited States by
‘district or state Judges: and open personnel racords.
Expressing his concerns regarding 2B 365, Mr. Iasaeff sadd they
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dggembly Committes on Govermment Affaizs
April 13, 1983
Paga: 7

pertained to criminal prodeadings against public amploveas for
not providing public records and sttorney’s fees and costs, He
neaxt refarenced AR 166 and supported M. Ravanau’'s suggmstsicmg,
gtating his reasoung why; expretsed his concern regavding Page 1,
jines 20-22, whiek he felt weuld be wureating new records from
old revords; and said he would appear to testify further on AB
367 and AB 368 nt the scheduled hesring, In closing, Mr. Isaeff
sald, "We think that a good offort hag been mada here. We
obviously don't agree with everything that’s im the report. 2Ae
a mewber of that advisory ocompittes, I strongly argued for
things that did not make it lnbo the report. But thig is the
legislaticn before you and we're prepared bto support this =aa
much ag we can, with smendmente we feal will fmprove the
affort.

Ky. Basrner sshed for written copies of Ny. Tsaeff’ s comments axd
amendoents.

Mrs. Segerblom agked Mr. Isasff, "Are youn suggesting that a
government contract with a private company should not be
public?® Mr. Tzseff replied absolutely not, with comment.

Michzel Pitlock, Member, -Navada Public Service Qommlssion,
supported ths concept of the leglelation bub intimated
clarificarion was navessary, Hs gaid he would provide the chair
with propoged, written amendments.

Myla Florence, Administrator, State Welfare Divigion, suppovted
concepts but staked conceTow, Written testimony, ingluding
proposed amendments, was provided to the committesm, Exhibit @&
pertained to AB 364, BExhibit H to AB 364.

Broska Nielmen, Asgmistant Athoruey Genewal, 0f£fide of Attorney
Genaral, introduced Helenie Crosgeley, Deputy Attornsy Geaeral,
Gffice of Attormey Beneral, who had participated on the advisory
gommitbes. Mo, Nielsen tegtified sha should have sigped up in
support of the Jegislation but with amendments. She then
provided the committee with ¥xhibit . written vestimony, and
proceeded to summarize it. ’

Debbie Cahill, Nevsads Feabe Bducatlion Basociation, Iintreducsd
Hike Dyer and Jim Penrose, Attortieys, Nevads Stabe Education
hasaciztlan. SBhe then turned the Elosyr over to My, Dvar whoe
spoke as general counsel for the organization. HMr. Dyer
sxplained his comvents wewe directed o personnel f£iles of
aducational euploveasn only #nd did net support or oppose amy
other part of AR 364 or the other bille. Ee sald educational
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April 13, 1993
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exployess were unlike other employees, stressing teachars were
subjact to dquestiioning by parents and other members of the
public on & constant baais. Tharefore, he did not think
teschares whould bave their persomnel records open to anyone amond
gveryone whbo could pay the $2.00, 85.00 or §1L0.00, espewially
students who could rcireculate the £iles avound campuw and
faculty. Mr. Dyer thesn gave reapous and sxanples why it would
uob be good bte open personnsl records of teacharg. In
coneluaion, Mr. Dyer asked for an amendment o AB 364 to exempt
the records of aducational employees unleszs théere was a panding
eivil or oviminal asotion reguiring a disclosmure ©f those
recovds,

Mre. Segerblom asked what informstion was aveilable on teachers,
Mr. Dyer vYepliad under A® 364, everything; uwnder current law,
the balancing test and Bradabav applied. He then gave an
example of a legitimate regquest. When asked how long emploves
records wers kept, Hr. Dyer answered it varied from district to
distriot.

Jim Welleyx, Diveater, Department of Motor Vehicles and Public
Safety. Iintroduced Daray Coasp, Depuby Atternsy Ganeral,
Department of Motor Velilclen asnd Public Safety, and said the
department‘s position on the legislation was neubral, hut he
wanted to express the depariment’s soncarns o the committes,
whielh he Jid,

Daray Codsg coneurxed with the statements wideh had been made by
previcus testifiers and added her own reasong why records should
not be opened. In conclusion, Mgs Cosg said she would provide
her statements in writing te the chair asd ¥z, Wallach.

Mra. Kenny questlioned the relédage of nunes and addresses. Ms.
Cosy explained those names were released under current law fox
Jegitimate purposes such ap law enforcement, insvrange o
accident weports. When asked if a forn eontmining the xeason
why the raguest was being made was prepared in these instances,
the reply was yes.

Mra. Preeman asked for clarification regarding the DNV providing
liste to catalogs. My. Weller regponded DMV did sell mailing
listz to cataloge, sbtabting the depavtment had realized 831,216
in 1992 and, to dave, $21,067. The lists contalmed name,
address and the information reguested. Mr. Weller said it would
be good if each assemblywman checked with thelr conptituents to
see 1f they would like to bave theiz names sold, as currently,
there was ne law sayiag a pexson could remove thelr name from
the mailing list, . :
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Mra. de Brage gueried 1f the reguest te not glve out that
information wag honored. My, Weller replied there was nothiag
¢ precluds the departwent from doing that now.

My . Hekbtrick i\equaatad alarifioation on AW 366, lines 4 and 5,
suggesting language should bs tightened to exolude telephone
modens ag wall.

A disonmaion ensued between Mr. Drnaut, Mr., Weller and Ms. Coms
ragarding the denial of sceesg bto recoyds by o privats gitizen
verses bhe selling wf name and address lists b0 cabalog
businesges.

Mr. MoGaughey said; from past legislacive sssslons, he
roemembered the reason Por selling records had beern budgetary,
therefore ho asked Mr. Weller to enlighten the commibttes in that
ragard.

Mr. Weller responded, YAz I nentioned, the oodwmercial sale
agcounts for around #21,000 to $22,000. That is just a small
part of the §3.% willion the department’s record section brings
in for giving out thoss records. So, you are right, it would
have a figancial dmpact. If we did not give ouk ap much as we
did, it would raduce staff.®

Mr. MoGsbghey then mdid, "There is the ilssue. Do we waut to
fund $3.2 millién someplade elee and retain privecy, or do you
want to compromime the privacy?®

Orland Outland, speaking for himself, commented against the
legislaticei. In addition, he gavé the dafinition of
smalfeazance, ¥ and sald the lagislation was blatantly an act of
malfeagance, and the sssence of malfeasance neaded to be wrltien
into the statute with a thres~ptep type penalty. In conalusion,
he gaild he was highly supportive of openness in records, except
for those be had apdhen against, which he paid woeild compdund
the problem for the individual constituent.

Mrs., Freeman asked Mr. Outland for his idess regavding public
and private partnerships in sdeess of information. Mr., Outland
replied, T would hate to seg it develep as a2 sham, as a
mnechanimm to aveid acoountability. If vou ave going to have
advisory boards or comnismions that will #£all upder this
purview, then I feel that those types of activity sheuld fall io
the same type of oversight. I would hate to sse it developed as
an escaps claugs, as a mechanisw to geb aromd accountability,
Thers iz a little too much of that now.d
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Robert Gagnier, Executive Director, Stake of Nevada Employess
Aesoglation, addeessed AY 364. He wited Page 2, subsection 2,
grarting on line 27 and madd, *A1l the information you ses
chere, exvept J on line 38, is gurrently public record as far as

gtate employees are dopcernad. We have s law whileh specifies

what is open, public record For classified state emplovess and

iv includes alwost all of this informatieon. We 4o have gome

problem, however, with adding J when you start talking about
slek loave.? Mr. Gagnier continued by saying he endorsed many

of Mr. Isaseff's cummants, but he was in opposition to zome of

the language which he then ¢ited snd proposed smendments to. In

acnclusicn, My, Gagnier teld Mr. Garner he would provide writtben

vopies of hip amendments to the chair.

Frank Bavker, Captain, Lae Vegas Metropolitan Pollce Department,
spoke in opposition te the legislation. providing Exhibid J to
gupport his tegtimony.

Arlene Ralbowsghky, Dirsctor, Folice Records Sacticsn, Lag Vegsas
Metropolitan Police Department, presented opposing testimony as
cutlined ix Exhibit XK.

Mre. de Braga asked if a great number of requests for
information was being turned down due to a lack of staff, Ms.
Ralbovaky egaid the department wag not turning down requesbs,
only delaying them due to staffing. Mr. Barker added the ataff
limitations in the vecords department waz overflowing into his
department awd he sxplained why.

Jua  Meloher, Wawhoe County Recorder, speaking against the
legiglation, sxpresmed his concerng &t the commlttes and
siggested adding language desigmating what kind of control the
County Racorder would have of the re¢ords as there were many
abusea which aurrently existed.

Mes. Lambert queried issuing a subpoens to enforce a real asmtate

transfor tax and asked if the tax stebubte specifically kept the
Iinformation csonfidential. Mz, Melcher said he was not sure

because no one had ever asked for that information altbhough the

information was available to the public. Furthaer dizcdsgion
followad.

Jamaa Wright. Chief Deputy Recorder, Washoa County, testified
hig convern wag a3t what point a deoument bacame a public rscords
his department’s ability te mwake a copy of ths record before

releaging it o the public; and bhe ability of the publie to

ubilize egulipment to make copleg., My, Meleher agrsed the iast
sonserh posed gsevaral problems for the dapartment.
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Robert tox, Nevada State School Board Amsosiation and Warbkoe
County School Distriet, echoed the reservations of Mr, Imasff,
Mg. Nielsen and Mr. Dyer, and requested amendments in thosge
araas. In additicgn, Mr, Cox addressed the litigation seation of
A 364 and stated his Argumenty AP 365, the bhalaucing test,
coste, and atborney fees. In condiuaion, Mr. Cox said he would
address a letter to the chaly and Mr. Wallach stating his
soncerng and contalning proposed amendmente.

Chairman Garnsy explained the commitited was running out of time,
therefore, he would allow those who did not have the opportunity
to tegtify to sign the attendance voster fov the hearing oun
April 14, 1283, and he would permit them te apsak prior to
hearing the other bllls ou the agenda.

Jim Richardson, Nevads Faculby Alliasnge, expressed his corcerns
regarding AB 364, especially personnel rfecords 8f educatora., He
asked that Sectiom 3, the balancing test, be dropped, and
suggested a notlification provedure be included, He then oived
what he baliaved to e other problems with the legislation.

There being no further business to come befors commitiee, the
neeting waz adjourned at 10:56 a.m.

RESPRCTFULLY SUBMITTED:
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Society of
Professional Journalists

Las Vegas Professional Chapter

ASSEMBLY GOVERNHERT AFRALRS
Testfwony on Open Records Bills
Asgembiy Bills 364, 365, 366, 367, 364
Good morring, Chalrean Garner, members of the commibies, my name is
Laura Wingard. I'm the sity editor fuor the Las Vegas Review-Jourunal
and am here today in my capacity as president of the Las Vegas chapter
of the Socisty of Professional Jourmalists, which ioclodes members from
newspapers, TV and radia,

My purpoms today I8 wot to go Line by linme through the public records
bills before you but te strede ko you why they ars Impovtant and meeded.

Fivet, Nevads has wore than LES statutory exemptions to its so-called
Open Records Act. The number of exemptions more than doubles when
exclusions wade through adminigtrative repgulations are dncluded. This
should disturd anyonme committed fo making sure that the husiness of
government is done in the open,

Becuuse thave ave go wany exemptions, it is ilmportaet that these bills
pase so & signal is sent to the public employzes who hold publis records
that 4t ig thelr jpb ho ensure the public has easy access to those
docunaats which ivdeed ave open for veview by faxpayers. Jeurnalises,

in the course of trying to inform the public about the business of
gavernment, Eréquantly encounter roadblocks in gathering open récords.
Too offen, government sgencies £ry to dlgconrage reporters by fivet
refusing acecess, then delaying accesg and finally releazsing the vecord.

For ewampie, u Review-Journal reporter told me on Friday the trouble

she had obtaining a sexual asgauvlt report filed with the Metropolitan
‘Police Department. Flrst, she stood {n line in the racords department

far the weport. The vecords cleck went to pull the report and than
refused, saying she vould releuwme wo sexual aspavlt reports. The

reporter knew this was wrong, £¢ ghe wenk and tracked down Metro'sg

public information offiser, whe thes jutervensd dn the veporter's behalf.
The. reporter then returned to the records departwent and patiemtly
waited for the recovrds clerk to black out {nformatiou that would identify
the victin's name or address. She then pald the $5 Metro requives for
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ASSEMBLY COVERNMENT AFFAIRS
Oper Records Bills
Page 2

any police report —- whether 1t’s one page or 100 pages. If Metro's public
information officer had not been available on Friday, the reporter would have

left empty handed when there was no regson to withhold the publin report.

This $s8 not an isclated lncident. Not a week goes by a¢ the Review-Journal
thaé a reporter dogs not complain to me about problems in obtaining public
records, Some pgovermment agencles dum’t want to provide contracts they've
made for lobbying services. Others don't want to vevesl detadls of conrrvacts
with consultants and others. Some won't release the individual salaries of
public amployees. I would argue that all of these vecords should be open and
avallable for public review.

Some have saild the news media should stop whining about lack of access to
publie records and instead take goyveruyment agenclas to court every time a
publie vegord is vefnsed. Thle would be 3 vostly and voworkable solution.

As I've sald, my newspaper alone iz refused public records every wesk. Add

up all the dther news organizations in the state — mot to wention citdzens ~-
who are refuged public documents, and the cogrys would face & glut of

such cases. More fmporktantly, lawsults are public documents. A news organizstion
does not want all of its competitors knowlug it is suing for certain records,
which == 1f the courts ruled they wete public ~- then would be made available
tp everyome hut with only one news arganization having peid for the costly
itigation.

o, in an efforl to make it essdier for the public te asccess the vexy raeonds
they paid to creste throuvgh taxes, I urge you t6 pasie these open redords billa.
By so doing, you would send a powerful message that you believe government‘s
businews should he done in the open and without fear of public serutiny.

Thank you for listening to me. I'd be happy te try to answer any questions
you way have.
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the doors on
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"4 the public agrees: Stale government nwst

Ivs Open. ‘
Lagislotors should pay attention to &

survey roleased sarlier this week, showing

Nevadans strongly support an el to secresy
in goversmeit, *

The survay, sondusted by the Nevids Prosy
Aasociation, jndicated 92 pareent of Nevadsns
want their government aganeles to provide their
mesting sgendas freeof charge 1o the public.

_The 800 tesidents in the zokvey believe
the. public’s right to know outweighs o public
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BARRY NEWTON
DIRECTOR

OR. EANEST F. LARKIN
REGEARCH CONSULTANT

Consumer Data Service

5§01 Nanh Liogoln Biva, = Oksnoma Gy, CK 73708 + $08/4824-0031

TO WEHOM IT MAY CONCERN:

The data in this report was generated through an extensive market research study
comducted jointly by Consumer Data Service (CDS), a market research firm, and the
Journalist Research Center at the University of Oklahoma,

The study was commissioned by the Nevada Fress Assoclation, Inc. The purpose of
the study was to determine attitudes towards government records and the
publication of legal notices by registered voters in the state of Nevada.

In oxder to gain valid insights into citlzen preferences and tendencies, a siructured
guestionnaire was developed and tested,

The questionnaire, construcied by Dr. Exnest F. Larkin, director of the Journalism
Research Center at O, was designed to be administered via telephone interviews
with a rdndom sample of registered yoters in the state of Nevada,

Consumer Data Service and the Journalism Research Center are responsible for the
design and execution of the study. All data were processed by CDS and the
Journalism Research Center, and the report was prepared by us. Ican certify that the
data in this report are, to the best of my knowledge, valid and correct.

4 Market Regearch Firm Serving The Newspaper And Retgiling industries 162 %D
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Nevada Press Assaciation, Inc.
1992-93 Statewide Survey of Registered Voters
Executive Summary

Nevada's registered voters are sensitive and alert o issues affecting them personally
and to issues and records under the control of their state and local governments, By
a substantial majority Nevada's registered voters believe most, if not all, records
oblained by government agencies should be accessible by private citizens. Registered
voters belmve the public’s right to know outweighs a public servant's or public
amployee's contention te privacy with matters relating to job performarce,
gualifications and illegal actions. Even a majority of government employess arg in
favor of openness with respect to personnel records.

‘While Nevada's voters are strongly in favor of open records, they are not
insensitive 1o the cost o provide $uch records. A majority of Nevada's citizens
believe individuals should pay for public records they request, however they do not
believe the government should make a profit on public records provided,

A desire for operness in government was expressed by each public sector examined.
No significant differences were demonsirated by respondent age gronp, incame
category, gender, or Tural or metropolitan residence. The basic message received
from the survey was that citizens deserve t know what actions their government
takes and have a right to access records and information a goveriment may keep
and maintain.

The following summary highlights the results of ouestions asked to 500 registered
voters in Nevatla regarding their attitudes toward state government records and
their usage and feefings toward the publication of Aﬂgal and public notices.
Comparisons by the respondents’ residence or by having a gavernment emiployee in
the household are indicated in the text headings accompanying the specific
questions asked.
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Vaoter Avcess to Govermnment Information

Registered voters to the statewide survey were asked if Nevada citizens should have
aecess to specific types of information that were part of present day public records or
inforraation collected by public agencies. Of the 500 interviews, respondents were
divided by metro and nox-metro locations and by government and noty
government employment status. By every measure exarmined, respondents were

strongly in favor of opermess to the following categories.

o)

Should private citizens have access to information on . . .

Resporse (N=500) % of

Expenditure of faxpayer dollars

by gov'tagencies 95.8
Birth and death certificates 63.0
Work experience of pubiic employees 76.2
Illegal actions by public employees 88.8
Job performance data on

Dapt of Welfare eraployees 75.2
Court information on _
hazardous products 534

Payment of setlements in suits against
the government by private citizens  75.2

Job performarice and job qualificatdons information on

Gov't agency heads 900
Gov't department heads 90.8
Government or public

agency administrators 90.4
All public employess 6
Teachers in public schools

and colleges 770

Metto
total sample respondents

93.8
644
73.2
8&‘8
748
916
748

80.0
89.6

82.6

784

Non-Meatro
respondents

9.0
61.6
782
20.8
756
95.2
75.6

90.0
92.0

912
744

758
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Other
that...

public employes public emploves

Expenditure of taxpaysr dollars ,

by gov't agencies 96.2 95.7 :
Birth and death certificates £3.2 624 s
Wark experierce of public employess 744 772
IHegal actions by public employees 86.5 89.9
Job parformance data on

Dept of Welfare smployees 66.9 78.9
Court information on

hagardous products 97.0 9.8
Payment of settlements in suils against

the government by private citizens 737 76.6
Job performance and job qualifications information on

Gov't agency heads 87.2 91.6

Gov't department heads 88.7 92.2

Government or public

agency administrators 87.2 92.5

All public empioyees 64.7 731

Teachers in public schools and colleges 69.9 79.8
results from questions relating to government records and meetings revealed

Mousehalds with  Household without

- 94.2% believe government agencies should continue to provide agendas
of open meetings free of charge to the puble.

- 86,0% believe private citizens should have access to all information
which government agencies may have about them.

~ 58234 believe private cilizens should pay for coples of records they
reguest from government agencies, buf...

~  78.7% do not believe government should make a profit on public records
they sell or provide to citizens.

- §0.2% do not belleve govertiment agencies should arbitrarily close
records which presently are open to the public.

1026
e
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Shonld government agencies continue fo provide agendas of open meetings free
of charge to the public?

Response (N=500} Households  Fouseholds
Bof Metro NoreMetro  with gov't  without gov't
total samiple  respondents respondents  employee employee
Yes 94.2 94.0 G4.4 96.2 93.1
No 32 3.6 28 2.3 38
DK/NR 2.6 24 48 1.5 32

Should private citizens have access to ail informadion which government
agencies may have about them?

Response (N=500) Households Households
% of Metro Non-Metro  with gov't  without gov't
total sample respondents respondents emplovee  amployee
Yes 86.0 83.2 8.8 85.7 B&7
No 10.8 10.8 10.8 12.0 10.1
DE/NR 3.2 4.0 2.4 2.3 3.2

Should private citizens have to pay for copies of public records they request fram
government agencies?

Response (N=500) Fouseholds Households
% of Metro Non-Metro with gov't  without gov't
total sample respondents respondents employee  employee
Yes 58.2 83.2 61.2 9.2 526
No 38.6 404 3.8 271 442
DE/NR 3.2 4.4 20 38 3.2

Should the government charge enough to wmuke a profit on public records they
sell to private citizens?

Response (N=291) Households Households
% of Metro Non-Metro  with gov't  without gov't
total sample respondents respondents  employee  employee
Yes 203 233 176 17.4 0.3
No 78.7 734 817 82.6 780
DK/NR 1.0 14 7 HEL 1.6

Should govermment agencies be able to close records to the public which are now
apen? ‘

Response (N=500) Households Households
% of Metro Nor-Metro  with gov't  without gov't
total sample respondents respondents  employee  employee
Yes 122 100 144 2.8 11.8
No §0.2 812 782 82.0 809
DK/NR 76 88 64 8.3 7.2
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Jties | NEVADA ASSOCIATION OF COUNTIES
.0, BOX 2307 208 M. CURRY 8T, SUHTE 208
CARSON CITY, NV 887062 CARSON CITY, NV 89703
{702} 8R2-2121 ' {702} 883-7883

Apeil 12, 1593

Ta: Val Gasser, Chaloman
Assembly Goverament  Affairs
and Members of the Comirnittes

Ret  Assembly Bills 364 . 368
Deer Chainman Garseg,

During the interim both the Nevada League of Chties and the Nevadas Association of Countles participated in
ihe disevssions of the ACR 98 swdy of public recovds.  Both memberships agroad for the need to clavify cectain
issues regarding public reootds.  Followiog the introduction of Assembly Bills 384 - 368, our respective
memberships reviewed these proposals and woudd Hke o provide you with gur sormnents and supgested
aieschments 5 claeify onr aoons of sonverm.

Sorme of our major coucems regard proposed changes 1o confidential recoeds which eould be in conflict with
existing fedenal statutes without firther clarification, Many dowuments including sexial disorisnination, disstilities
and affirmative woton rocoids need 1o remain confidearisl o assure that we do not conflict with prige coun
dlecisions wod stats rogulations,

We usk that you diso consider the fseal Impacr of impleminting certain aspects of these proposals. Tt is
Dnperative that Jocal governineets rétaln the right to réeover costs asseetated with providing these servicss ta the
public, Kesping in mind that some of the searches: and wmpilativn of publiv reooeds can be earamely thne
chasudtg, we e concerned that utrealistic thne frames oould 2dd significantly 1o th cost of providing this
service ax staffing levels may have to be Indreased or additional oveitime attrued o enmute that the agencles will
be in compiiance aith Gy new slates,

Attached is a copy of these and ofheér areas of convern for which we would Tike to offer amended brguage for

your consideration, |
Sincerely, e ‘ .
\g\ﬁ\x’i\&\ Y i’ Ay /ﬂ__{,c/ A A o
i -
Thomas J, Trady, l".xmuuw';a”mor\ l Robert S, Hadficl!, Executive [Nrector
Nevada League of Citles | ; Newvads Azsochaiion of Counties
RN
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PROPOSED AMENDMENTS
Rey 4/9/93

AB 363
Section 2 (pg. 1 flne 7

Replace sontence beginning with "if the roquester prevaily,..” with the sentenee  *The court
wy allew the prevadiing  party te recover coort fes and rensonable  attorney fess from the
losing party:”

This section (I} clarifies costs, () gives the courl diseretion in the awarding of costs and {3) allows the

provdifiog party, whsther govemnootal o privale, the opportnity o reaovér fees,

Section 3 (pg. I e 1)

Heplace Section. 3 with ‘A pudlic ageney, publle officer, or employes Iz immune from
Hability for dwnages, dither to the requester or the peivort whom the informafion conecerns, I
the public ofiffeer or emplovee  sictd in pood fadth in disedosing  or rvefusing  to disclose
infermation.”.

This chaitse extengs 1o the public sgency the inwunity W ability il the emplayes acls in good faith,

| 1033
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OFFICE OF THE ATTORNEY GENERAL

BROOKE NIELSEN, ASSISTANT ATTORNEY GENERAL
APRIL 13, 1993, 8:00 A.M.

A clear definition of what is a public record and clear guidanee regarding
geeess to records is welcomed by everyone who must deal with public records
and the public who is entitled to have access.

While generally in support of this monumental effort to reform our public
records law, I have concerns rogarding eight argas in these bills and T have
recommendations to amend or delete them.

Six items of concern are in today’s three bills and two are in AB 368 to
be heard tomorrow.

3 364 Section 3., provides that records that ave confidential by
law are still sub;ect 10 bam opened if a judge can be convinced that public
policy jusiifies opening the particular record, It is a novel approach for a
legislature to make all confidential records potentially open by letting a judge
decide if there is justification to do so. The legislature determined the public

policy when it made the record confidential and the public bas a right to rely on

that.

This section will generate unnecessary Htigation costs because the
government will have to defend every attempt to open 2 confidential record,
uniess appropriate waivers of confidentiality can be obtained, Tnmates with
nothing else to do will have a field day with this section,

10443
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SECOND: It is of great concern that the words “state regulations™ are
omitted i Secdon 420). This section restricts access to records that are
presently made confidential by federal statute, federal regulation and state
statute, but opens information that is currently made confidential by state
regulation.

There is a companion resolution, ACR 29, to be considered in the
Assembly Committee on Blections and Procedures April 20, which will
authorize an interim stody regarding exerptions 1o disclosure in public records
to determine if they should be repealed, amended or added. You should not
toss away regulations that restrict access until you have the benefit of ACR 29,

I recommend that Section 4(2)(2) be amended by adding "state regulations
of this state or political subdivision” to the list.

THIRD: Section 4(2)(b), while appearing to restrict access to medical

records, does 50 only to the extent that the information would reveal the
person’s identity. All other information in the record is public. Since AB 366
Section 3 reguires that the presence of confidential information in a record is
1ot a reason to withhold the public information, the medical record would have
o be edited to eliminate identity information, a very labor intensive task.

These are records that should be confidential, I urged you to delete the words at
the end of the paragraph which state "but only to the extent that the information
would reveal a persons’s identity."

FQURTH: Section 4(2){(c) addresses records customarily in the personnel
files. This section miakes very parsonal information including home addrésses,
medical information and evaluations in a personnel file open to anyone if it is
related to hiring, retention, promotion, demotion or termination of employment,
Opening personnel records may subject employess to barassment or threats, and
undermine the rehabilitative purpose of progressive discipline.

There arc others in attendance today who will express in detail the
concerns that we all share about having personnel filss open to the world,

FIFTH: Section 4(2)(g) restricts access to an open. investigation file but
doés not restrict access to that file once the investigation is closed. There are

yery strong reasons fo keep an investigation file confidential even afier the
matter is closed. An investigation file contains a wide variety of information

>
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which may be ramor, innuendo, untrue or uaverified. In some cases release of
information garnered in an investigation will risk lives or ruin reputations,

In addition, making an investigation file public once the investigation is
closed will have a very detrimental effect on the ability of law enforcement or
regulatory bodies to gather information. The Chief investigator for the
Attorney General’s office advised me that people talk freely to investigators
only if they are assured that what they say will remain confidential. You must
copsider that governmental investigations include complaints against licensees
and investigations preparatory to lcensure in addition to criminal investigation,
It is sobering fo think that every inmate in cur sysiem will have access to
investigation files simply because the investigation is closed.

Though the identity of a confidential informant and fovestigation
techniques are protected clsewbere, there is cause for concern if any
information in an investigation file becomes public information.

Subsection {g) must be amended to delete "unless the investigation has
been closed.”

TH: Section 4(2)(1) & () of AB 364 appears to protect information
prepamd in anticipation of and during lawsuit to the extent it is privileged or
not discoverable under the discovery mles. However, in m:der for the
protection for information prepared in an aJawsuit to be applicable,
the lawsuit must be filed, Prior to the Iawasmt amess to information prepared
in anticipation is not restricted by this Ianguage. This gives & great unfair
advantage to a plaintiff wha is anticipating suing the state o local government,
While attorney-client privilege may protect some information, that privilege
does not apply to all materials,

I recommend that Section 4(2)()) be amended by deleting Yines 40 and 41,

and making line 42 be subsection (i).

Subsection () would then read: "It has been filed with a court and
contains material which was prepared in anticipation of or during litigation.”

Subsection () would remain the same,

1045
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This bill sets forth procedures for appeal of the denial of access to a public
record directly to district court. The attorney general apposes the provision
which entitles the prevailing requester, but not the prevailing party, to recover
attorney fees and costs. It does not permit the agency to recover fees if the
agency was correct in the denial of access. Rather than mandatory fees for the
requester, it is recommended that AB 365 be amended to provide that “the
prevailing party may recover his court costs and reasonable attorney fees in the
proceeding at the discretion of the court. The judge can decide on the facts of
the case whether attorney fess and ¢osts are appropriate.

AB 366

AB 366 Section 6 sets out procedure for requesting public records and
statutory time limits to either deny the request or to fulfill it, 'While three
working days may be sufficient time to produce the requested information or
determine whether it is restricted, 13 working days may not be enough time to
copy a large volume of records for an agency that does not have adeguate copy
equipment and enough staff to fill the request and still carry on the tasks of the
agency. This s especially problematic if the large volume contains commingled
confidential and public information. Sufficient time must be given to do the job
with the resources availabije.

I récommend that, under unusual circumstance at least thirty workiag
days be allowed.

One other correction is needed related to "unusual circumstances.”
Section 6(4) should be amended to state "unusual circumstances incindes but is
~ pot Hmited to®
Section 6(3).

This section is r@dundam. Section. 6(1) already provides that the book or

record may be inspected unless the request bas been denied,
This concludes iny testicnony. I am happy to answer any questions,

£
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Asmombly Committes on Govermment Affalrs
Apzdil 14, 1893
Fage: 2

Prags Assvolationy William UTsaeff, Chlef Deputy City
Attorney, City of Reno; Carole Vilardo, Nevada Taxpayerg
Asgagiation; Nuncy Capr, Lyon County Recor@er; Jos Malcher,
Waghoe Cotnty Recorder: Margi Orein, Dirsotoy of Finance,
Wevsda State Contractors Board; Melanie Crossley, Deputy
Avkornay Geperal, Office of the Abbtornsy Gensral; Arlene
ftabloveky, Director, Police Records Seckbion, Las Vegas
Metropoelitan Polies Department; Wally Lausan, Assigtant
GChief of Administrative Serviges, Department of Motor
Vehigles; Daroy Coms, Reputy Attomuey General, Departwent
of Noter Vehlcles; Lueille ILusk, Nevads Coalition of
Conparvative Citizens: Anita LaRuy, CGity of North Las
Vegas; and Erig bPabney, Direcbor of Libwary, rarks %
Recreation, Clfty of North Las Vegas.

ASSEMBLY BILL 364 - Makes various changes regarding accsss to
public bovks and recovds.

- Bubatitutes ¢ivil enforcement of access to
public records for criminal penalty.

ASSEMBLY, BIEL 366 - Zstablishes procedurss for public inspeution
of publiz reporda.

Chaliman Garnar opened bhe hearings on A8 364, A8 365 and A% 388
as thers were those who had not had the opportunity bo testify
an Apeil 13, 1993, Mr. Garner dalled the testifiers in order as
thay appesared on Sxhibit B.

Jerzy Zadny, Administrator, Division of Meubtal Health and Mental
Retardation, was unsble to sppear but, for the resord, submitcad
prepared begtimony (Bxbibit Q) in opposition to A® 364,

Guy Rochs, Administrsdtor, Stats Arxobives aud Records, ib
opposition to AR 364, AB 38% and AB 366, veaud his opposing
testimony (Sxhibit D) inte the recond.

Pat Coward, Hoononie Development Authority of Western Nevada
(BDAWH) amd Nevada Develophent Authority (NDA), explained the
purposa and mission of the development authoritles, how
conpetibive it had beuome with other states to draw pew
business, and how orucial it wag to keep the confidentdality of
information when dealing with potential businesses moving ilnto
the area. He sald, "this is zowsthing that has a lot of the
puople concerned, meintaining that confidemtiality....A busineas
looking at making 2 move reguives As nuch as twoe years work
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Aggenbly Commlties on Government Affairs
April 14, 1993
Pages 3

before anytbhing maeterisiizes asd a firm decislon is made.® He
gave tha committes an example of 8 business which vlkimately did
not chooss the Reno arées due Ho information which bad bean
leaked. He recognized the need to maintaln open regords fox tha
public in many aress but not necegsarily vhen dealing with
potvential olients comdng inke the ares, Mr, Qoward then
propoged an mmendusnt to AR 364 which would provide alient
aenfidentiality (Txhibit B) .

Mrs. Lasbert asked 1f the boards of EDAWN and NDA were covered
by the open mesting law, the answer was no.

M. Garner agaln asked the auwdience to provide written
amendments to the chair.

¢.¢. Des, Nevada Conference of Police and Shepiffs, and
representing Mark Balin, ¥Professicnal Five Fightsrs of Nevada,
sald, "We are opposad to the personnal section of the ravords in
A8 364, That doma nob mean that we have any opinion of any
other portion of the bills before you.? Mx. Lee referancsd the
yvaaxly physical exsmivations, required by law of all police
afficers and Sirve fighters, which went inte the parsomnel
records. He suggested health regorde would immediately become
public information, thersfore, he ghrongly opposed that seetion
of the hill.

Mrs. Augustine asked if it was btaus poelice officers did not have
home addraszes and telephone numbers publighed Xox cheixr ownm
protection, Myx. Lee agread,

Mike Johsneson, Service Huployses Interpational Undon, maid he
top was gpesking against the pewsonzmiel ascobion of 3B 364. He
continved, "Presently there is quite g body of law vegarding the
differences, the argumesnts bstween privacy and publie reoord,
snd sacess to publle £iles, parsonnel £iles, that havs come
about through the Freedom of Information Act. What thieg bil)
does is it goes far beyond the exdating law and what is
anoesaibls by the media and the public redord. Yhere iz a lot
cf ptuff in personnel f£iles that are very private and would
create significant problems for a number of employeas., We'we
goue through this with other bills and 41f the commitites would
like, T wilil provide asome court backgrowid, zome case law on
this thing from the Freedom of Informaticn Act, But I don’t sse
anything this bill does but replace existing federal law and go
beyond the Preedom of Informabion Aot to allow nedia acoesas to
personnel £iles. Accordingly., we stroagly oppose that seution
of the law. The othsr thiagg I would like to suggest, is if yvou
sre going to entertain anendments excluding certain esployees
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