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NICHOLAS M. WOOLDRIDGE 
Nevada State Bar No. 8732 
WOOLDRIDGE LAW, LTD. 
400 South 7th Street, 4th Floor 
Las Vegas, NV 89101 
Telephone: (702) 330-4645 
nicholas@wooldridgelawlv.com  
Attorney for Javar Eris Ketchum 

 
EIGHTH JUDICIAL DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
 
THE STATE OF NEVADA, 
 
 Plaintiff, 
 
 vs. 
 
JAVAR ERIS KETCHUM,  
 
  Defendant. 

  
Case No.:  C-16-319714-1 
   
 
Dept.            XVII 
 
  

   
   

 
MOTION FOR NEW TRIAL 

 
 COMES NOW the Petitioner, JAVAR ERIS KETCHUM (hereinafter, “Mr. Ketchum”), 

by and through his undersigned counsel, Nicholas M. Wooldridge, of the law firm of Wooldridge 

Law Ltd., and pursuant to and pursuant to N.R.S. § 176.515(4) requests that this Court grant him 

a new trial. 

 This Motion is made pursuant to NRS § 176.515(4), and is based upon all the papers and 

pleadings on file herein, and the following Memorandum of Points and Authorities. 

 

 

 

Case Number: C-16-319714-1

Electronically Filed
6/2/2017 5:32 PM
Steven D. Grierson
CLERK OF THE COURT
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DATED this 2nd of June, 2017.    JAVAR ERIS KETCHUM,  
       by his attorney, 
 
 
 
       /s/ Nicholas M. Wooldridge 
       ________________________ 
       Nicholas M. Wooldridge, Esq. 
       Wooldridge Law Ltd. 
       400 South 7th Street, 4th Floor 
       Las Vegas, NV 89101 
       nicholas@wooldridgelawlv.com    
       (702) 330-4645Tel.  
       (702) 359-8494 Fax. 

 

NOTICE OF MOTION 

TO: STATE OF NEVADA, Plaintiff; and 

TO:  DISTRICT ATTORNEY, its attorneys: 

 PLEASE TAKE NOTICE that the undersigned will bring the foregoing Motion for 

New Trial for hearing in the above-entitled Court on (day) _________ of (month) __________, 

2017 in Department________ at (time) _____________m. 

Dated this 2nd day June, 2017.    JAVAR ERIS KETCHUM,  
       by his attorney, 
 
 
       
       /s/ Nicholas M. Wooldridge 
       ________________________ 
       Nicholas M. Wooldridge, Esq. 
       Wooldridge Law Ltd. 
       400 South 7th Street, 4th Floor 
       Las Vegas, NV 89101 
       nicholas@wooldridgelawlv.com    
       (702) 330-4645Tel.  
       (702) 359-8494 Fax. 
 
      

   13th                                      June 

XVII                               8:30           a
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MEMORANDUM OF POINTS AND AUTHORITIES 

I.  PRELIMINARY STATEMENT 

 The charges alleged in the Indictment arise from the September 25, 2016 shooting of 

Ezekiel F. Davis outside the Top Knotch Apparel on the 4200 block of South Decatur Boulevard.  

The State of Nevada charged Mr. Ketchum in a five (5) count Indictment together with co-

defendants Antoine Bernard, Roderick Vincent, and Marlo Chiles as follows: (1) one count of 

murder with a deadly weapon; (2) one count of robbery with use of a deadly weapon; and (3) 

three counts of accessory to murder.  Mr. Ketchum was only charged in the first two counts of 

the Indictment.  Jury trial began on May 23, 2017 and the jury returned a verdict of guilty on 

both counts on May 26, 2017.   

 This motion pursuant to N.R.S. § 176.515 is the result of the Court’s evidentiary rulings 

regarding the admissibility of Ezekiel Davis’ prior bad acts and the ability of Mr. Ketchum to 

present his theory of the case, namely, self-defense.1   

 This Court precluded the defendant from offering evidence of Ezekiel Davis’ prior 

robbery convictions and robbery related offenses.  These offences involved a similar factual 

scenarios and modus operandi where Ezekiel Davis accosted his robbery victims outside in 

parking lots and eventually robbed or attempted to rob them; this was similar to the facts as 

alleged by Mr. Ketchum when he took the stand.  Specifically, Mr. Ketchum testified that he was 

aware Mr. Davis was known as a “Jack Boy” and had gone to prison for robbery. This was true 

and supported by Mr. Davis’ record conviction for robbery and related offenses, as well as 

victims of Mr. Davis who were ready and willing to testify concerning the robberies.  Copies of 

                         
1 This motion is filed to meet the seven (7) day deadline in N.R.S. 176.515 and to preserve Mr. 
Ketchum’s rights.  Mr. Ketchum intends to supplement this motion upon receipt of the trial 
transcript.   
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the conviction records evidencing Mr. Davis’ previous criminal convictions are attached hereto 

as Exhibits A through C.  

 Also the nature of Mr. Davis’ prior robbery conviction occurred under similar 

circumstances to what Mr. Ketchum testified and supported his theory of self-defense.  

Specifically, Mr. Ketchum testified that Mr. Davis attempted to rob him at gunpoint.  In two of 

Mr. Davis’ prior bad acts, Mr. Davis had attempted to rob victims at gunpoint in a parking lot.  

 Finally, during the State’s rebuttal, the State called Mr. Davis’ fiancée to the stand.  She 

testified that she knew Mr. Davis intimately and had his children.  During direct examination, the 

State asked the fiancée the following question:  in the past three (3) years have you known 

Ezekiel Davis to carry a gun?  She responded “no.”  During cross examination, defense counsel 

asked whether she knew that Mr. Davis had, in fact, previously been convicted of ex-felon 

possession of a firearm in 2010.  The State objected and the District Court admonished defense 

counsel and referred to its prior rulings precluding the defense from asking about Mr. Davis’ 

criminal history.   The District Court’s asymmetrical interpretation of the rules of evidence 

deprived Mr. Ketchum of a fair trial because once the State opened the door, it could not limit 

Mr. Davis’ fiancée’s testimony. 

II. ARGUMENT  

 As detailed below, Mr. Ketchum should be granted a new trial because the District 

Court’s evidentiary rulings deprived him of a fair trial.  Specifically, Mr. Ketchum should have 

been permitted to present prior bad acts and related evidence of the victim for any of four 

reasons.  First, the evidence was relevant and admissible to support Mr. Ketchum’s theory that 

the victim was the initial aggressor. Second, the evidence relating to Mr. Davis relevant and 

admissible to show a common plan or scheme by Mr. Davis, namely, corroborating Mr. Davis’ 
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violent past, including, his robbery of previous victims in a similar manner by taking them 

outside, pointing a gun, and robbing them.  Third, the evidence relating to Mr. Davis was 

relevant and admissible to corroborate the fact that he took Mr. Ketchum outside to rob him, it 

went to show motive on why Mr. Davis was taking him outside.  Finally, in precluding defense 

counsel from questioning Mr. Davis’ fiancée about Mr. Davis’ previous conviction for ex-felon 

in possession of a firearm, the District Court’s asymmetrical interpretation of the rules of 

evidence deprived Mr. Ketchum of a fair trial because once the State opened the door, it could 

not limit Mr. Davis’ fiancée’s testimony. 

The Prior Bad Acts Evidence Was Admissible 

1. Self-Defense and Where Victim is Likely Aggressor 

 In a homicide or assault and battery case, evidence of the victim’s character, including 

evidence of specific prior acts of violence by the victim, is admissible when the defendant is 

aware of those prior bad acts.  See N.R.S. 48.045(1)(b).  N.R.S. 48.045(1)(b) provides in relevant 

part:  

1. Evidence of a person's character or a trait of his character is not 
admissible for the purpose of proving that he acted in conformity 
therewith on a particular occasion, except: ... (b) Evidence of the character 
or a trait of character of the victim of the crime offered by an accused ... 
and similar evidence offered by the prosecution to rebut such evidence[.] 

 

As Mr. Ketchum testified at trial, he was aware in a general sense that Mr. Davis has committed 

prior robberies and gone to prison as a result. See Petty v. State, 116 Nev. 321, 326 (2000) (citing 

Burgeon v. State, 102 Nev. 43, 46, 714 P.2d 576, 578 (1986)).  Thus, testimony regarding the 

character of the victim was admissible under NRS 48.045(1)(b) regardless of whether Mr. 

Ketchum was aware of the details and dates of Mr. Davis’ prior bad acts.  
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 In Petty, the Nevada Supreme Court also held that it was reversible error for the district 

court to exclude evidence of the victim’s criminal conviction where the defendant had general 

knowledge of the offense:  

 the accused may present evidence of specific acts to show the accused’s 
state of mind at the time of the commission of the crime only if the 
accused had knowledge of the specific prior acts to show the accused’s 
state of mind at the time of the commission of the crime only if the 
accused had knowledge of the specific act.  The record reveals that Petty 
was aware that Watts had committed robberies.  Although Petty’s 
testimony does not explicitly mention the 1990 robbery, we hold that the 
evidence is admissible for purposes of showing the reasonableness of the 
appellant’s state of mind according to NRS 48.055(2) and our reasoning in 
Burgeon.   
 

See Petty, 116 Nev. at 326 (internal citations omitted).  

 The Declaration of Arrest and Judgment of Conviction for Mr. Davis’ attempted robbery 

conviction document his violent and aggressive character: 

The victim, Tracy Smith, told Officer Wall the following:  at about 2045 
hours, he walked out of the Port of Subs located at 1306 West Craig road 
toward his vehicle, a black Hummer H3, which was parked in front of the 
Port of Subs.  Smith noticed a black male walking east bound on the 
sidewalk toward him.  Smith opened his driver’s door and heard footsteps 
approaching quickly from behind.  Smith got inside the car, shut and 
locked the door just as the black male grabbed his exterior driver side door 
handle.  The black male grabbed the handle with his right hand and began 
banging on the driver’s side window with his left first.  The black male 
yelled “give me all your fucking money!”  The black male appeared to be 
standing on the driver’s side foot rail and continued banging and yelling at 
Smith.  The black male saw Smith reach his keys toward the ignition and 
yelled “if you start this car, I’ll fucking kill you!”  Smith could not see the 
suspect’s right hand and feared for his own safety.   

 

 Here, the evidence strongly supported Mr. Ketchum’s allegation that Mr. Davis was the 

initial aggressor.  Consequently, the District Court’s evidentiary rulings precluding Mr. Ketchum 

from introducing the relevant portions of Mr. Davis’ prior robbery and theft convictions, 

deprived him of a fair trial.     
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2. Prior Bad Acts Evidence Showed Common Plan, Scheme or Motive 

 In addition to supporting Mr. Ketchum’s theory of the case, the evidence should have 

been admitted to prove the victim’s [Mr. Davis], the initial aggressor’s motive and common plan 

or scheme.  Specifically, Mr. Davis modus operandi was to violently target unsuspecting victims 

in parking lots and proceed to rob them.  On at least two occasions, Mr. Davis has used a gun to 

carry out his robberies.  For instance, the offense synopsis section of his PSI for his conspiracy to 

commit robbery and robbery conviction states as follows:  

At 9:30 P.M. on August 5, victims Houston MacGyver, Shane Velez and 
Luke Jaykins were in the Craig’s Discount Mall parking lot and were 
approached by suspect 1 who asked them for a cigarette.  One of the 
victim’s gave suspect 1 a cigarette and the suspect stated he would give 
him a dollar.  The suspect 1 reached into his waistband area and produced 
a small silver handgun and pointed it at the victims and demanded money.  
Initially the victim’s refused until suspect 2 walked up behind them and 
produced a black semi-automatic hand gun and racked the slide.  Mr. 
MacGyver was afraid of being shot and gave suspects $700.00 in US 
currency.  

 

 See Presentence Investigation Report (PSI) prepared in State of Nevada v. Ezekiel Davis, 

 Case No. C258227.  

 This evidence tended to show that Mr. Davis had a motive to bring Mr. Ketchum outside.  

Since the State’s theory of the case was that Mr. Ketchum robbed Mr. Davis, the prior bad acts 

evidence would have discounted or called into doubt the State’s theory of the case.  Specifically, 

it showed that luring and/or distracting his victims outside was Mr. Davis’ “m.o.” and, therefore, 

would have supported Mr. Ketchum’s theory of self-defense at trial.   
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3. A New Trial Is Warranted Because the District Court’s Preclusion of Questioning of 
 the State’s Rebuttal Witness Deprived Mr. Ketchum of a Fair Trial  
 

 During the State’s rebuttal, the State called Mr. Davis’ fiancée to the stand.  She testified 

that she knew Mr. Davis intimately and she had Mr. Davis’ children.  During direct examination, 

the State asked the fiancée the following question:  in the past three (3) years have you known 

Ezekiel Davis to carry a gun?  She responded “no.”  During cross examination, defense counsel 

attempted to rebut the fiancée’s character evidence and asked whether she knew that Mr. Davis 

had, in fact, previously been convicted of ex-felon possession of a firearm in 2010.  The State 

objected and the District Court admonished defense counsel and referred to its prior rulings 

precluding the defense from asking about Mr. Davis’ criminal history.    

 The District Court attempt to limit the defense’s ability to cross-examine Ms. Davis’ 

fiancée was in error.  Specifically, once the State opened the door to evidence of Mr. Davis’ 

character or a trait of his character, the defense should have been entitled to offer similar 

evidence.  For instance, in a counter-factual scenario, in Daniel v. State, 119 Nev. 498 (2003), 

the Nevada Supreme Court held that the “Statute which prohibits the admission of evidence of 

other crimes, wrongs, or acts to prove a person's character was not applicable because defendant 

placed his character in issue on direct examination, and instead, statute providing that, once a 

criminal defendant presents evidence of his character or a trait of his character, the prosecution 

may offer similar evidence in rebuttal governed whether prosecutor's cross-examination of 

defendant regarding his prior arrests was proper.”  Id.  If the State is permitted to present 

character evidence where the defendant has presented evidence of his character or a trait of his 

character, the reverse should be true too. “After all, in the law, what is sauce for the goose is 

normally sauce for the gander.” Heffernan v. City of Paterson, 136 S. Ct. 1412, 1418 (2016).   
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 Here, once the State opened the door, Mr. Ketchum should have been entitled to present 

evidence or elicit testimony regarding Mr. Davis’ character, namely, Mr. Davis previous 

conviction of ex-felon in possession of a firearm.  See also Jezdik v. State, 121 Nev. 129 (2005) 

(where defendant placed his character at issue through testimony that he had never been 

“accused of anything prior to these current charges” the rules of evidence do not prohibit a party 

from introducing extrinsic evidence specifically rebutting the adversary’s proffered evidence of 

good character).  

  
III. CONCLUSION   

 
 WHEREFORE, for all the foregoing reasons, Mr. Ketchum’s motion for a new trial 

should be granted.  

DATED this 2nd of June, 2017.    JAVAR ERIS KETCHUM,  
       by his attorney, 
 
 
 
       /s/ Nicholas M. Wooldridge 
       ________________________ 
       Nicholas M. Wooldridge, Esq. 
       Wooldridge Law Ltd. 
       400 South 7th Street, 4th Floor 
       Las Vegas, NV 89101 
       nicholas@wooldridgelawlv.com    
       (702) 330-4645Tel.  
       (702) 359-8494 Fax. 
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CERTIFICATE OF SERVICE 
 

 I confirm that on this 2nd day of June, 2017, a copy of the foregoing Motion for New Trial 

and Memorandum of Points and Authorities was served on the below District Attorney’s Office 

by having the same e-filed and courtesy copied to pdmotions@clarkcountyda.com, which in turn 

provides electronic service to:  

Marc DiGiacamo, Esq. 
Chief Deputy District Attorney 
200 Lewis Ave.  
Las Vegas, NV 89155-2212 

 
 

         /s/ Nicholas M. Wooldridge 
__________________________ 

Nicholas M. Wooldridge, Esq. 
  
 



	
	
	
	
 

EXHIBIT A 



EXHIBIT A





















 
 
 
 
 

EXHIBIT B 



EXHIBIT B
Part 1

































EXHIBIT B
Part 2

















 
 
 
 
 

EXHIBIT C 



EXHIBIT C























 

 1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

NICHOLAS M. WOOLDRIDGE 
Nevada State Bar No. 8732 
WOOLDRIDGE LAW, LTD. 
400 South 7th Street, 4th Floor 
Las Vegas, NV 89101 
Telephone: (702) 330-4645 
nicholas@wooldridgelawlv.com  
Attorney for Javar Eris Ketchum 

 
EIGHTH JUDICIAL DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
 
THE STATE OF NEVADA, 
 
 Plaintiff, 
 
 vs. 
 
JAVAR ERIS KETCHUM,  
 
  Defendant. 

  
Case No.:  C-16-319714-1 
   
 
Dept.            XVII 
 
  

   
   

 
BRIEF IN SUPPORT OF DEFENDANT’S REQUEST TO ADMIT VICTIM’S  

PRIOR BAD ACTS AND/OR CONVICTIONS  
 
 COMES NOW the Petitioner, JAVAR ERIS KETCHUM (hereinafter, “Mr. Ketchum”), 

by and through his undersigned counsel, Nicholas M. Wooldridge, of the law firm of Wooldridge 

Law Ltd., and files this response to this Court’s Order dated May 18, 2017 and responds as 

follows to the Court’s Order.  
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MEMORANDUM OF POINTS AND AUTHORITIES 

I.  BACKGROUND 

 The charges alleged in the Indictment arise from the September 25, 2016 shooting of 

Ezekiel F. Davis outside the Top Knotch Apparel on the 4200 block of South Decatur Boulevard.  

The State of Nevada has charged Mr. Ketchum in a five (5) count Indictment together with co-

defendants Antoine Bernard, Roderick Vincent, and Marlo Chiles as follows: (1) one count of 

murder with a deadly weapon; (2) one count of robbery with use of a deadly weapon; and (3) 

three counts of accessory to murder.  Mr. Ketchum is only charged in the first two counts of the 

Indictment.  Jury trial is set to begin on May 22, 2017.  

II. RESPONSE 

 On May 18, 2017, this Court Ordered the parties to submit briefing as to whether the 

Defendant may present evidence regarding the alleged victim’s (Ezekiel Davis’) character, prior 

bad acts and/or previous convictions at trial.  A copy of the Declaration of Arrest for Mr. Davis’ 

attempted robbery conviction is attached hereto as Exhibit A.  Additionally, a copy of Mr. 

Davis’ other Judgment of Conviction records are collectively attached hereto as Exhibit B.  A 

copy of the Declaration of Arrest and Judgment of Conviction are attached hereto as Exhibit C 

(State of Nevada v. Ezekiel Davis, Case No. C258227).   

 The State makes two main arguments.  First, the State argues that Mr. Ketchum has not 

offered any proof as to his awareness of Mr. Davis’ prior bad acts.  However, testimony 

regarding the character of the victim is admissible under NRS 48.045(1)(b) regardless of Mr. 

Ketchum’s awareness of Mr. Davis’ prior bad acts.  This provision expressly permits the accused 

to present evidence of the character of a crime victim regardless of the accused’s knowledge of 

the victim’s character.  See Petty v. State, 116 Nev. 321, 326 (2000) (citing Burgeon v. State, 102 
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Nev. 43, 46, 714 P.2d 576, 578 (1986)).   Moreover, no Petrocelli style hearing is required under 

this provision.  

 Second, under N.R.S. 48.045(2), Mr. Ketchum is not required to offer any proof at this 

stage.  While the State asserts that Mr. Ketchum has not offered proof, it fails to cite a single 

case or provide any details at to what proof should be provided at this stage.  In the normal 

course, the Court should make this determination after hearing Mr. Ketchum’s testimony.  The 

State has not cited to any authority where Mr. Ketchum needs to predict under which of the 

various provisions and/or exceptions the prior bad acts evidence may come in.  This is because 

each of the cases cited by the State discuss the situation where the State is seeking to admit prior 

bad acts of the defendant.1  

 The State’s Response fails to cite a single case where a Petrocelli style hearing was held 

on a Defendant’s request to admit prior bad acts evidence of a victim.  Simply put, in the context 

of criminal prosecutions, what is sauce for the goose is not sauce for the gander.  This is because 

Constitutional protections that apply to do the defendant, don’t apply to the prosecution.  For 

example, defendants do not have to hold a Petrocelli hearing when a witness is going to testify 

and the Defense or even the State is planning to impeach that witness concerning prior bad acts.  

Further, even if Mr. Ketchum was required to show, “by plain, clear and convincing evidence” 

that the victim committed the prior bad acts, this requirement is easily met where the prior bad 

acts are tied to Mr. Davis’ criminal convictions, the records of which are attached to this 

response.   

 Next, the cases cited in the State’s Response discuss the reverse scenario: where the State 

seeks to admit prior bad acts of a defendant.  See e.g., Rosky v. State, 121 Nev. 184, 196, 111 

                         
1 The burden of proof at trial is on the State; there is no burden of proof on Mr. Ketchum and, in fact, there is no 
proffer requirement on Mr. Ketchum under the reciprocal disclosure requirements of N.R.S. 174.234. 
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P.3d 690, 698 (2005) (defendant’s prior bad acts eight years apart are not admissible).  However, 

Rosky is inapposite to the question posed here:  whether the victim’s prior bad acts are 

admissible.  NRS 48.045(2), which is comparable to Federal Rules of Evidence 404(b), applies 

to the accused and other witnesses alike.  More importantly, although the rule applies to 

witnesses other than the defendant, it may not be applied as stringently as it otherwise would.   

This is because, as the Ninth Circuit has observed, “courts should indulge the accused when the 

defendant seeks to offer prior crimes evidence of a third person for an issue pertinent to the 

defense other than propensity.”  See United States v. McCourt, 925 F.2d 1229, 1236 (9th Cir. 

1991).  Here, Mr. Davis’ prior bad acts are relevant to Mr. Ketchum’s theory of self-defense at 

trial, failure to admit the evidence would prejudice and handicap Mr. Ketchum’s ability to 

present his defense, and should, therefore, be admitted.  

 
III. CONCLUSION   

 
 WHEREFORE, for all the foregoing reasons, Mr. Ketchum’s should be permitted to 

present evidence regarding the alleged victim’s (Ezekiel Davis’) character, prior bad acts and/or 

previous convictions at trial.  

DATED this 19th day of May, 2017.    JAVAR ERIS KETCHUM,  
       by his attorney, 
 
 
 
       /s/ Nicholas M. Wooldridge 
       ________________________ 
       Nicholas M. Wooldridge, Esq. 
       Wooldridge Law Ltd. 
       400 South 7th Street, 4th Floor 
       Las Vegas, NV 89101 
       nicholas@wooldridgelawlv.com    
       (702) 330-4645Tel.  
       (702) 359-8494 Fax. 
 



 

 5 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
 

CERTIFICATE OF SERVICE 
 

 I confirm that on this 19th day of May, 2017, a copy of the foregoing Brief and 

Memorandum of Points and Authorities was served on the below District Attorney’s Office by 

having the same e-filed and courtesy copied to pdmotions@clarkcountyda.com, which in turn 

provides electronic service to:  

Marc DiGiacamo, Esq. 
Chief Deputy District Attorney 
200 Lewis Ave.  
Las Vegas, NV 89155-2212 

 
 

         /s/ Nicholas M. Wooldridge 
__________________________ 

Nicholas M. Wooldridge, Esq. 
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EXHIBIT B
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