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d. In addition, on 7 of those samples, the scratch coat was not
properly roughened to receive the brown coat.
e. On 1 sample, only 50% of the brown coat was bonded to the
scratch coat.
In addition, on nearly all samples the thickness of the brown coat and the scratch coat failed to
conform to the thickness required by the Plans and Specifications.

50.  On September 23, 2009, Big-D performed various additional pull tests
on the interior Padilla Work. HDR, IGT, Padilla, Big-D, Mr. Chin, two representatives from
EXPO (the stucco product manufacturer), and the experts retained by Big-D to perform the
testing were all present.

51.  Based on these further tests, Mr. Chin further determined that the interior
Padilla Work also failed to comply with the Plans and Specifications. Mr. Chin further advised

-~ IGT to reject the interior Padilla Work. Pretrial Order, Stipulated Fact § 37; Trial Exhibit 52.
IGT followed Mr. Chin’s advice and rejected the Padilla Work on the interior of the building
that same day. Padilla was on the Project site at the time IGT rejected the Padilla Work on the
interior of the building and it is undisputed that Padilla was aware that the work had Been '
rejected.

52.  Given the relevant time constraints, IGT became concemeZi that the work
could impact its upcoming customer meetings. IGT believed there was not sufficient time for
the Padilla Work on the interior of the Project to be removed and replaced before the customer
meetings. As a result, the parties developed a temporary installation solution by which .Big-D
would place a decorative colored solution over the Padilla Work on the interior of the building
in lieu of the stone that was specified under the Construction Agreement. Pretrial Order,
Stipulated Fact Y 38; Trial Exhibit 51.

53.  Big-D completed of the modified Stone Repair Project in October 10,
20009.
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would that change order work be included in the APCO
application which was submitted a few days later to the
owner?

A. Yes.

Q. And if I understand it correctly, it was
essentially included without substantial review by
APCO, it was simply passed on; is that correct?

A. Correct.

Q. Now, the certification on the APCO
application to the owner has the certification that the
application includes work which has been completed in
accordance with contract documents and should be paid
for. How do you reconcile that with the pass-through
attitude that APCO apparently took?

A. Per the prime contract, the owner had the
ultimate decision, and the subcontract agreements, as
to what was approved. It was the owner -- the owner
was the one that approved the percentage of completion
and the payment of the subcontractors. That's a
standard form that's used, and until it's verified and
it's approved, those are just -- those are -- it's just
a form until the final amount. Then the owner approves
it, and then the billings have to be revised based on
their approval, and that's what's paid.

Q. Did you keep any record of the amount in
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Video taken 8/20/2008
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IN THE SUPREME COURT OF THE STATE OF NEVADA

APCO  CONSTRUCTION, INC., A Case No. 75197

NEVADA CORPORATION,

ZITTING BROTHERS CONSTRUCTION,

INC.,

Distri t Case N, AS571228 .
istrict Court Case %Iectronlcally Filed

Appellant Apr 03 2018 09:18 &
ppetant Elizabeth A. Brown
Clerk of Supreme C

VS.

Respondent.

APPENDIX TO DOCKETING STATEMENT
IN CASE NO. 75197

SPENCER FANE, LLP

John H. Mowbray, Esq. (Bar No. 1140)

John Randall Jefferies, Esq. (Bar No. 3512)
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District Court Case Docket

1-98
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September 21, 2017 Notice of Entry of
Order Granting Plaintiff’s Oral Motion
to Dismiss

99-105

[-1I

Findings of Fact, Conclusions of
Law, and Order Granting Zitting
Brothers Construction, Inc.’s
Motion for Partial Summary
Judgment Against APCO
Construction entered on December
27.2017

106-117

II

Order Denying APCO Construction
Inc.'s Motion for Reconsideration o
Court's Order Granting Zitting .
Brothers Construction, Inc.'s Partial
Motion for Summary Judgment
entered on Januarv 25. 2018

118-120

II

Notice of Entry of Judgment for the
Findings of Fact, Conclusions of
Law, and Order Granting Zitting

Brothers Construction, Inc.’s
Motion for Partial Summary
Judgment Against APCO
Construction was entered on

Januarv 2

121-134

II

Notice of Entry of Order Denying
APCO Construction, Inc.'s Maotion
for Reconsideration of Court's Order

Granting Zitting Brothers
Construction, Inc.'s Partial Motion
for Summary J ud§ment entered on

Januarv 31. 2018

135-139

II

Last-filed version of all complaints,
counterclaims, and/or cross-claims
filed in the district court, any tolling
motion, the order chalienged on
appeal and written notice of entry
for anv attached orders

140-1066
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