~Jennifer Olivares

Exh kT B”

From: Brad Scott [brad@scottfinancialcorp.com]

Sent: Tuesday, December 186, 2008 9:38 AM

To: Jennifer Olivares

Ce: 'Margo Scott’; ‘Jason Ulmer'; Patricia Curtis; 'Tim James'

Subject: ManhattanWest Status
Importance: High

Jen:

As of right now11AM CST 12/16/08 the October Draw is still on pérmanent hold.

A final decision confirming the lender's direction on Project was expected yesterday. It did not

happen.

1 anticipate this final decision will however likely lead to “no further draws being approved”.

Foreclosure options and discussion on how we will proceed have been explored.

SFC has requested our legal counsel to address the return wire from NCS to SFC discussed

yesterday.

Those funds will be held in the SFC escrow account at NSB for the time being, until further direction

is provided to SFC.

SFC will keep you posted as a final determination is made.

Thanks.

Brad J. Scott

Scott Financial Corporation
15010 Sundown Drive

Bismarck, ND 58503

W 701.255.2215

M: 701.220.399%
F:701.223.7299

brad@scottfinancialcorp.com

NScotl

Il Financiat Corporatian

Brad J. Scott, CRE 15010 Sundown Drive
President Blsmanck, ND 58503

y Office: 701.2585.2215
brad@scottfinancialcorp:com Fix::70$.233.7199

Calt: 701,220.3999

A licensed snd bonded corporate flnance company.

4/1/2009
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EXAIA:TB

Jennifer Olivares

-Fromi: Brad Scott {brad@scottfinancialcorp.com)

Sent: Monday, December 15, 2008 3:00 PM

To: Anné Dwyer; Jennifer Olivares

Cc: ‘Alex Edelstein’; 'Peter Smith’; 'Jim Homing'; dparry @camcopacific.com
Subject: FW: ManhattanWest

Importance: High
Attachments: Document.pdf, 09004-20-04 Billing #4 2008-12-12.pdf; Wiring Instructions TO SFC at NSB.XLS

Jennifer & Anhe:

NCS is hereby instructed by SFC to wire the previously advanced, but undispersed funds held on
account at NCS in the amount of $993,866.72 back to SFC using the attached wiring instructions.

This amount in¢ludes the current Heineman Payment request of $66,827.29 as it has not been
approved by SFC or its participants.

These funds will be held at SFC until further notice.
Please call with any questions.

Thanks.

Brad J. Scott

Scott Financial Corporation
15010 Sundown Drive

Bismarck, ND 58503

W 701.255.2215

M: 701.220.3999

F: 701.223.7289
brad@scaottfinancialcorp.com

Scott

Finanelal Corporation

Brad J. Scott, CRE 15010 Sundawn Drive
President Bismarck, ND 58503

. X Offlca: 701.255.2215
braddscottfinanciaicorpicom Faxs 701,222, 7299

Cell: 701.220.3999

A llconsdd and banded ¢orporate flnance campany,

Ematl is nol always a secure transmisslon medium. Caution should always be used to cemmunicate "confidential informaflon”.
il you elect to send or receive informalion via emal, Scoll Finandal Corpotation cannol assure ils security and will not be Rable if it
is Intercepted or viewed by another party. By conlinuing to use e-mall, you are agreeing to accept Lls risk.

4/1/2009
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Jennifer R. Lloyd-Robinson, Esq.
Nevada State Bar No. 9617
PEZZILLO ROBINSON

6750 Via Austi Parkway, Suite 170
Las Vegas, Nevada 89119

Tel: (702) 233-4225

Attorneys for Plaintiff,

Graybar Electric Company, Inc.

DISTRICT COURT
CLARK COUNTY, NEVAD 58(? [0?:"2 C
GRAYBAR ELECTRIC COMPANY, INC,, a CASENO.: ' ’07’ |
New York corporation, DEPT. \/ I ,
Plaintiff,
Vs, COMPLAINT

“"A—09-589677-C
HELIX ELECTRIC, INC., a California 88587
corporation; TRAVELERS CASUALTY &

SURETY COMPANY OF AMERICA, a surety;

GEMSTONE DEVELOPMENT WEST, INC., a

Nevada corporation; DOES 1 through 10, Exempt from Arbitration: Concerns Title to
inclusive; and ROE CORPORATIONS 1-10, Real Property
inclusive;

Defendants.

Plaintiff, GRAYBAR ELECTRIC COMPANY, INC. (hereinafter “Plaintiff” or “QGraybar™)
by and through the undersigned counsel, in support of its Complaint against the Defendants stated
and named herein, alleges as follows:

PARTIES, JURISDICTION AND VENUE
L. Plaintiff, Graybar, is a New York corporation duly authorized to conduct business and

conducting business within the State of Nevada.
RECEIVED
MAY 5 2009 (ﬂ
OF THE COURN -

AN
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2. Plaintiff is informed and believes and based thereon alleges that Defendant HELIX
ELECTRIC, INC. (“Helix”) is a California corporation duly authorized to conduct business and
conducting business as a licensed contractor, license number 0032177.

3. Plaintiff is informed and believes and based thereon alleges that Defendant,
TRAVELERS CASUALTY & SURETY COMPANY OF AMERICA (*Travelers™), is a contractor's
bond surety, authorized to conduct business in the State of Nevada, that issued a contractor’s license
bond to Defendant Helix in the amount of $50,000.00, bond number 103709293, for benefit of various
public members injured by Helix’s actions as a contractor, including Plaintiff.

4. Plaintiff is informed and believes and based thereon alleges that Defendant]
GEMSTONE DEVELOPMENT WEST, INC. (“Gemstone™) is the owner of property described ag
Manhattan West and located at 9205 West Russell Road, Las Vegas, Nevada, and formerly identified!
as Assessor’s Parcel Number 163-32-101-019, but now identified as 163-32-101-020, 163-32-101-
022, 163-32-101-023, and 163-32-112-001 through 246 ( the "Project"), which is subject to the lien
foreclosure claims alleged herein.

5. Defendants sued herein under the fictitious names of DOES 1 through 10, inclusive, are
presently unknown to Plaintiff but are believed to reside in the State of Nevada and are in some
respect liable for the acts and omissions, whether intentional, negligent or otherwise, alleged herein.

6. Defendants sued herein under the fictitious names of ROE CORPORATIONS 1
through 10, inclusive, are presently unknown to Plaintiff but are believed to be corporations
authorized to conduct business in the State of Nevada and are in some respect liable for the acts and
omissions, whether intentional, negligent or otherwise, alleged herein.

7. The obligations sued upon herein were performed in Clark County, Nevada.
FIRST CAUSE OF ACTION

(Breach of Contract against Helix,
MOES 1-10, and ZOE CORPORATIONS 1-10, inclusive)

8. Plaintiff repeats with the same force and effect paragraphs 1 through 7, as if set forth in
full.

AA 000890
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6750 Via Austi Parkway, Suite 170
Las Vegas, Nevada 89119
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9. Plaintiff and Defendant Helix entered into an agreement whereby Plaintiff agreed to
supply materials to be incorporated into and for the improvement of the Project. The terms and
conditions are contained in writings used to confirm the agreement between Plaintiff and Defendant
(“the Contract™).

10.  Plaintiff provided materials to Defendant. Defendant agreed to pay Plaintiff for the
materials provided pursuant to the terms of the Contract.

11. Defendant has breached the terms of the Contract by failing and refusing to pay for the
matertals provided by Plaintiff, and now owes a sum in excess of $10,000.00.

12. Plaintiff has performed all conditions and promises required on its part to be performed
under the Contract, except as said performance has been waived, excused or prevented by Defendant’s
breach of the Contract.

13. Based on Defendant’s breach of the Contract as described above, Plaintiff has been
damaged in an amount in excess of $10,000.00, together with fees, costs, and interest thercon as

provided in the Contract until paid in full and other such damage according to proof.

15
16 SECOND CAUSE OF ACTION
17 (For a Claim against Contractor’s License Bond against Helix, Travelers,
DOES 1-10, and ROE CORPORATIONS 1-10, inclusive)
18 14. Plaintiff repeats with the same force and effect paragraphs 1 through 13, as if set forth
19 in full.
20 PR, . .
15. Plaintiff is informed and believes and based thereon alleges that Defendant Helix, as
21
principal, and Defendant Travelers, as surety, issued a contractor's license bond in accordance with the
22
provisions of Chapter 624 of the Nevada Revised Statutes, Said bond is identified as bond number
23
) 103709293, is in the amount of $50,000.00, and is conditioned upon full compliance by Helix with all
4
»s of the provisions of Chapter 624 of the Nevada Revised Statutes and inures to the benefit of all
26 persons, including Plaintiff, damaged as a result of a violation of any requirements of said chapter by
27 Helix.
28 16. Plaintiff is informed and believes and based thereon alleges that the damages it has
-3-
.
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suffered are a direct and proximate resuit of violations of one or more of the following sections of
Chapter 624 of Nevada Revised Statutes by Helix:

(a) Section 624.3012(1) in that Helix diverted funds which were received for a
specific purpose in the prosecution of the construction of the Project and thereby deprived Plaintiff of
payment to which it was entitled;

)] Section 624.3012(2) in that Helix willfully and deliberately failed to pay money
due for materials rendered in connection with its operation as a contractor, when it had the capacity to
pay, or when it had received sufficient funds therefore as payment, for the materials provided.

17.  Inlight of Helix’s willful and deliberate failure to pay Plaintiff for the materials
Plaintiff provided to Helix, Helix violated Chapter 624 of the Nevada Revised Statutes and Plaintiff is

entitled to recover against the license bond issued by Defendant Travelers.

THIRD CAUSE OF ACTION
(Foreclosure of Lien against Gemstone, MOES 1-10, and
ZOE CORPORATIONS 1-10, inclusive)

18.  Plaintiff repeats with the same force and effect paragraphs 1 through 17, as if set forth
in full.

19. Within 31 days of first supplying materials to the Project, Plaintiff served via certified
mail, return receipt requested, a certain Notice to Owner of Right to Lien upon Defendants or their
successors in interest, as required by NRS 108.245, or was exempt from the obligation to serve said
Notice. Within 90 days of actual completion of the Project, and within 40 days of the recordation of
any valid Notice of Completion on the Property, Plaintiff caused to be recorded a mechanic’s lien on
the Project in the amount of $251,362.93 for materials provided in compliance with the requirements
of NRS 108.226 and served upon the record owner in compliance with the provisions of NRS 108.227.

20.  Plaintiff’s lien is a valid lien upon the Project.

21.  There may be other lien claimants whose liens may be subordinate to Plaintiff’s Notice
and Claim of Lien.

22, Plaintiff was required to retain the undersigned firm of attorneys to prosecute this

-4
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action, and as a result has incurred and will continue to incur costs and attorneys fees in preparing,

recording and foreclosing its lien, which Plaintiff is entitled to recover from said Defendants.

FOURTH CAUSE OF ACTION
{(Unjust Enrichment against Helix, Gemstone,
DOES 1-10, and ROE CORPORATIONS 1-10, inclusive)

27, Plaintiff repeats with the same force and effect paragraphs 1 through 22, as if set forth
in full.

28.  Plaintiffis informed and believes and based thereon alleges that Defendants, and each
of them, have been unjustly enriched by the wrongful act of retaining the benefit of the materials

provided by Plaintiff to the Project and then failing to pay Plaintiff for said materials.

29.  As such, said Defendants have been unjustly enriched to the detriment and damage of
Plaintiff in an amount in excess of $10,000.00.

30.  Plaintiff has retained the services of an attorney to prosecute this action and is entitled

to an award of attorney’s fees and costs incurred.

WHEREFORE, Plaintiff prays for relief as follows:

1. For compensatory damages for an amount in excess of $10,000.00, together with
interest thereon at the contractual rate or as allowed by law until paid in full and other such damage
according to proof;,

2. For judgment declaring that Plaintiff has a claim in excess of $10,000.00 against
Helix’s contractor’s license bond, issued by Travelers, plus interest thereon at the contractual rate from|
the date the amounts became due until paid, and that Plaintiff 's claim has priority over every other
claim of interest on the bond;

3. For judgment declaring that Plaintiff has a valid lien on the Project for an amount in
excess of $10,000.00, plus interest from the date the amounts became due until paid in full, costs and
fees, that Plaintiff’s liens have priority over every other lien or claim of interest on the Project, and

that the Project be sold and proceeds from the sale be applied to satisfy Plaintiff’s liens, together with

AA 000893
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1 1| the expenses of sale and the costs and disbursements in this action;

2 3. For reasonable attorneys fees and costs; and
3 4. For such other and further relief as this Court deems just and proper.
4
5
6 || DATED: May 5, 2009 PEZZILLO ROBINSON
2
8 By: 5 E
Jennifer R/ Lloyd-Robinson, Esq.
9 Nevada StateBar No. 9617
10 6750 Via Austi Parkway, Suite 170

Las Vegas, Nevada 89119
Attorneys for Plaintiff,
Graybar Electric Company, Inc.

Tel. 702 233-4225
—— — — [—y
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Novada Bat No. 8638 FILED
REED J. WERNER, ESQ.

Nevada Bar No. 9221
HARMON & DAVIES, P.C. Mr 5 351 p4 '09

1428 S. Jones Blvd.

Las Vegas, NV 89146 é

Telephone: (702) 733-0036 S
Facsimile: (702) 733-1774 CLERK CF 712 couny
Attorneys for Plaintiff

OLSON PRECAST COMPANY

e e

4.
el /

DISTRICT COURT
CLARK COUNTY, NEVADA

OLSON PRECAST COMPANY, a Nevada | CASE NO. P‘ 6 q/s;

Corporation, /1’

DEPT. NO. ,
Plaintiff, ‘
V.

COMPLAINT FOR FORECLOSURE OF A
LONGFORD SOUTHERN HILLS I, LLC, a

Nevada Limited Liability Company; PENNY | MECHANICS’ LIEN
CONSTRUCTION, LLC, a Nevada Limited

Liability Company; AFFORDABLE (Exempt from Arbitration- Dispute regarding
CONCEPTS, INC., a Nevada Corporation;
DOES 1-2¢ inclusive; title to Real Property)

Defendants.

COMES NOW OLSON PRECAST COMPANY, by and through its attorneys of record,
Harmon & Davies, P.C. and complains against LONGOFRD SOUTHERN HILLS II, LLC, a Nevada
Limited Liability Company, PENNY CONSTRUCTION, LLC, AFFORDABLE CONCEPTS, INC.
And DOE DEFENDANTS as follows:

1. Plaintiff OLSON PRECAST COMPANY (hereinafter “OLSON") is a Nevada
Corporation and at all relevant times was doing business as a licensed contractor in Clark County,
Nevada.

2. Defendant LONGFORD SOUTHERN HILLS II, LLC (hereinafter “LONGFORD”) is a
Nevada Limited Liability Company and at all relevant times herein was doing business in Clark

County, Nevada.

A—09-569662—C 1

T

\
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3. Defendant PENNY CONSTRUCTION LLC (hereinafter “PENNY”)is a Nevada
Corporation and at all relevant times was doing business as a licensed general contractor in Clark
County, Nevada.

4. Defendant AFFORDABLE CONCEPTS, INC., (hereinafter “ACI™) is a a Nevada
Corporation and at all relevant times was doing business as a licensed general contractor in Clark

County, Nevada.

5. Pursuant to Nevada Rules of Civil Procedure , Rule 10(a) and Nurenberger Hercules-

Werke GMBH v. Virostek, 107 Nev. 873, 822 P.2d 1100 (1991), the true names and capacities,

whether individual, corporate, associate or otherwise, of Defendants named herein as DOE Individuals
I-X and ROE Corporations and Organizations I-X, are unknown at the present time; however, ii is
alleged and upon information and belief, that these Defendants were involved in the initiation,
approval, support, or execution of the wrongful acts upon which this litigation is premised, or of
similar actions directed against Plaintiff about which it is presently unaware. As the specific identity of
these parties are revealed through the course of discovery, the Plaintiff will ask leave of the Court to
amend the Complaint so that the DOE and/or ROE appellations will be replaced to identify these
parties by their true names and capacities.

6. That all events and transactions relevant to this matter took place in Clark County,
Nevada.

7. Plaintiff OLSON and Defendant PENNEY entered into a contract on or about October
15, 2008.

8. That upon information and belief PENNEY was working under contract with Defendant
ACI who was working under contract with LONGORD, the purported owner of the real property in
question.

9. That Plaintiff OLSON has sent invoices and letters to Defendant PENNEY and Plaintiff
has otherwise requested payment for the labor and materials provided for the benefit of Defendants
PENNEY, ACI and LONGFORD, but Defendants have refused to make payment in full.

10.  That numerous additions to the contract were requested of Plaintiff by Defendant

PENNEY.
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11.  That all the required notices were sent to Defendants at their respective addresses to

inform Defendants that a mechanics’ lien would be recorded against the property.
12. That a valid mechanics’ lien was recorded against the property on or about January 21,
2009.
FIRST CAUSE OF ACTION
(Breach of Contract)
(Against Defendant PENNEY)
13.  Plaintiff restates and re-alleges paragraphs 1 through 12 and incorporates the same as
though fully set forth herein.
14. Plaintiff and Defendant PENNEY entered into a contract on or about October 15, 2008.
15, Plaintiff performed all work requested to Defendant PENNEYs satisfaction,
16.  Defendant PENNEY has not paid for all the labor and material provided by Plaintiff.
17. Defendant PENNEY has refused and continues to refuse to perform under the contract
by, among other things, refusing to pay Plaintiff Thirty Five Thousand Thirty Eight Dollars and Sixty
Eight Cents ($35,038.68) for materials supplied by Plaintiff.
18.  That Defendant PENNEY’s actions of failure to pay constitute a breach of contract.
19. As a direct result of Defendant PENNEY’s breach of contract, Plaintiff has suffered and
continues to suffer damages in an amount in excess of $10,000.
20. As a result of Defendant’s actions, Plaintiff has been forced to retain the services of an
attorney to prosecute the instant action, and therefore, is entitled to reasonable attorney’s fees and costs.
SECOND CAUSE OF ACTION
(Breach of Covenant of Good Faith and Fair Dealing)
(Against Defendant PENNEY)
21.  Plaintiff restates and re-alleges paragraphs 1 through 20 and incorporates the same as
though fully set forth.
22.  Under Nevada law, implied in all contracts is the covenant of good faith and fair
dealing.
23.  The covenant of good faith and fair dealing requires Defendant PENNEY to perform

3
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and/or refrain from engaging in conduct which would deprive Plaintiff OLSON of its rights under the
contract.

24,  Defendant PENNEY has breached the covenant of good faith and fair dealing by
accepting Plaintiff’s labor and materials under the contract while refusing to pay Plaintiff for the
materials provided and the work performed.

25.  Asadirect and proximate result of Defendant PENNEY’s willful failure to continue to
honor the covenant of good faith and fair dealing contained in the contract, Plaintiff has suffered
damages in excess of $10,000.

26.  Asaresult of Defendant PENNEY’s wrongful actions, Plaintiff has been forced to
retain the services of an attorney to prosecute the instant action, and therefore, is entitled to reasonable
attorney's fees and costs.

THIRD CAUSE OF ACTION
{Mechanics’ Lien Foreclosure)
(Against All Defendants)

27.  Plantiff restates and re-alleges paragraphs | through 26 and incorporates the same as
though fully set forth herein.

28.  Plaintiff recorded a valid mechanics’ lien pursuant to NRS 108.221 et seq. against the
real property where the work was performed, namely 6525 S Fort Apache Rd., Las Vegas, NV 89148.

29.  Plaintiff has not been paid the amount owed despite repeated demands to Defendants for

payment.
30. More than thirty days have passed since the mechanics’ lien was recorded.
31.  Plaintiff is entitled to be paid for labor provides as well as the materials supplied

pursuant to the contract and the mechanics’ lien laws.

32.  That Defendant LONGFORD’s real property located at 6525 S Fort Apache Rd, Las
Vegas, NV 89148 should be sold at a foreclosure sale and the proceeds used to pay Plaintiff the amount
owed.

33.  Plaintiff is also entitled to attorney’s fees, costs and interest for preparing the lien and

for prosecuting this action in an amount to be determined at the time of trial.

4
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FOURTH CAUSE OF ACTION
(Unjust Enrichment)
(Against All Defendants)

34.  Plaintiff restates and re-alleges paragraphs 1 through 33 and incorporates the same as
though fully set forth herein.

35.  Anaction in equity for unjust enrichment lies whenever a person has and retains money
or property of another which in equity and good conscience belongs to the other.

36.  Defendants received the benefits of labor and building supplies provided by Plaintiff,
but have not paid Plaintiff for those benefits and thereby Defendants have been enriched.

37.  The outstanding unpaid balance is Thirty Five Thousand Four Thirty Eight Dollars and
Sixty Eight Cents ($35,038.68) which is justly due and owing from Defendants to Plaintiff.

38.  Defendants will remain enriched to Plaintiff’s detriment without the relief as requested
herein.

39, As a direct result of Defendant’s actions, Plaintiff has suffered and continues to suffer
damages in the amount of Thirty Five Thousand Four Thirty Eight Dollars and Sixty Eight Cents
($35,038.68).

40. As a result of Defendant’s actions, Plaintiff has been forced to retain the services of an
attorney to prosecute the instant action, and therefore, is entitled to reasonable attorney’s fees and costs.

WHEREFORE, Plaintiff prays judgment be entered against Defendants as follows:

1. Compensatory damages in an amount in excess of $10,000.00 to be proven at trial;
2 Order for foreclosure and judicial sale of the property to pay amount due and owing;
3 Costs and attorney’s fees for lien preparation and filing;

4, Prejudgment interest;

5 Reasonable attorney’s fees and costs to be proven at trial;

AA 000899
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6. Other such relief as this court deems reasonable and proper.

o
DATED this_ S day of May, 2009

HA & DAVIES, P.C.

e

LORI N. BROWN, ESQ.
Nevada Bar No. 8858

REED J. WERNER, ESQ.
Nevada Bar No. 9221

1428 S. Jones Blvd.

Las Vegas, NV §9146
Telephone: (702) 733-0036
Facsimile: (702) 733-1774
Attorneys for Plaintiff

OLSON PRECAST COMPANY
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RYAN BELLOWS

Nevada Bar No. 9508

McDONALD CARANO WILSON LLP
100 W. Liberty Street, 10" Floor
Reno, Nevada 89505

Telephone: 775-788-2000

Attorneys for Plaintiff Fast Glass, Inc.

Electfonically Filed

05/13/2009 04:02:24 PM

Ee 4=l

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

THE MASONRY GROUP NEVADA, INC.,
a Nevada corporation,

Plaintiff,
V.

CAMCO PACIFIC CONSTRUCTION
COMPANY, INC.; GEMSTONE
DEVELOPMENT WEST, INC.; FIDELITY
AND DEPOSIT COMPANY OF
MARYLAND and DOES 1 through 500,
inclusive,

Defendants.
/

FAST GLASS, INC., a Nevada corporation,
Lien Claimant,

VS.

CAMCO PACIFIC CONSTRUCTION
COMPANY, INC.; GEMSTONE
DEVELOPMENT WEST, INC.; FIDELITY
AND DEPOSIT COMPANY OF
MARYLAND and DOES 1 through 500,
inclusive,

Third-Party Defendants.
. /

Case No.

A584730
Dept. No. Xl

FAST GLASS, INC.’S STATEMENT
OF FACTS CONSTITUTING LIEN

AA 000901
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FAST GLASS, INC. (“Fast Glass”) asserts:
1. Fast Glass is a Nevada corporation, duly registered with the Secretary of

State of Nevada and duly licensed as a specialty contractor by the Nevada State

Contractors Board.

2. Upon information and belief, GEMSTONE DEVELOPMENT WEST, INC.
("GEMSTONE") is a Nevada corporation and owns a fee interest in the real property
subject to this litigation known as Manhattan West and located at West Russell Road
and Rocky Hill Street, within Clark County.

3. Upon ihformation and belief, CAMCO PACIFIC CONSTRUCTION
COMPANY, INC. (“CAMCOQO?") is a California corporation and is licensed as a contractor
by the Nevada State Contractors Board.

4. Updn information and belief, FIDELITY AND DEPOSIT COMPANY OF
MARYLAND (“FIDELITY") is a foreign corporation and the surety company which issued
Contractor's License Bond Number 08739721, in the amount of $50,000, with the
Nevada State Contractor's Board on behalf, and for the benefit, of CAMCO.

D. On or about September 8, 2008, Fast Glass entered into a contract with
CAMCO whereby Fast Glass agreed to provide labor, materials, and/or services related
to the glazing of the building being constructed on the property of GEMSTONE. A copy
of the contract, signed by a duly authorized representative of CAMCO, is attached hereto
as Exhibit 1.

6. The property subject to the aforementioned contract is located at 9205 W,
Russell Road, Las Vegas, NV, and identified as Clark County Assessor's Parcel No.
(APN#): 163-32-101-019.

7. Fast Glass provided labor, materials, and/or equipment as required by the
contract. However, both CAMCO and GEMSTONE have failed to pay Fast Glass for its
efforts. \

8. On December 18, 2008, Fast Glass recorded a mechanic’s lien with the

Clark County Recorder, Document #20081218-0001589, against the aforementioned

AA 000902




O © 0 ~N 6o O b W N -

NN N D NN NN A A A A e e A s o
0o ~N OO o1 A LW N A2 OO © 0O ~N OO g »A oW O N =

real property in the amount of $192,000.00, as permitted by NRS 108.226(1)(a)(1). A
copy of said mechanic’s lien is attached hereto as Exhibit 2.

9. Fast Glass recently became informed that THE MASONRY GROUP
NEVADA, INC. had initiated a foreclosure action on the subject property.

10.  Fast Glass files its Statement of Facts Constituting Lien, as set forth by
NRS 108.239(3), within a reasonable time after THE MASONRY GROUP NEVADA,
INC. filed its action to ensure its lien rights are not adversely affected by failing to do so.

FIRST CLAIM FOR RELIEF

(Foreclosure of Mechanic’s Lien)

11.  Fast Glass incorporates the allegations contained in paragraphs 1 through
10 as if set forth verbatim.

12.  Fast Glass has satisfied all requirements of Chapter 108 of the Nevada
Revised Statutes.

13. Fast Glass recorded a Notice of Lien on December 18, 2008, in the office
of the County Recorder in Clark County, Nevada within the time frames described in
NRS Chapter 108.

14. At the time the lien was recorded, the principal amount of $199,000.00 was
due, owing and unpaid.

15.  As a result of Defendants' failure to pay Fast Glass, Fast Glass is entitled
to foreclose its claim of lien in accordance with the provisions of Chapter 108 of the
Nevada Revised Statutes in order to obtain payment of an amount in excess of
$199,000.00, plus interest at the legal rate allowed pursuant to the contract and all costs
incurred in collecting the amounts due.

16.  Fast Glass has been forced to retain counsel and to incur costs in the
prosecution of this action and is entitled to an award of reasonable attorney’s fees
pursuant to NRS Chapter 108.

I
/
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SECOND CLAIM FOR RELIEF

(Breach of Contract)

17.  Fast Glass incorporates the allegations contained in paragraphs 1 throug-h
16 as If set forth verbatim.

18.  As described above, Fast Glass and CAMCO entered into an agreement
under which Plaintiff supplied certain materials and performed certain glazing work and
services, and CAMCO agreed to pay for them.

19.  Fast Glass has fully and completely performed all obligations under its
agreement with CAMCO, but CAMCO h-as failed and/or refused, and continues to fail
and/or refuse, to pay Fast Glass in full under that agreement.

20. Although repeated demands for payment of ail obligations due under the
parties’ agreement have been made by Fast Glass to CAMCO, CAMCO has not paid
any part of the debt, or any interest thereon, to Fast Glass.

21. As a direct and proximate result of CAMCO’s breach of the contract, Fast
Glass has suffered, and will continue to suffer, financial loss and other damages in
excess of TEN THOUSAND DOLLARS AND NO/100ths ($10,000).

22. Fast Glass has been forced to retain counsel to pursue this action. Fast
Glass has incurred, and will continue to incur, attorney’s fees and costs in an amount
that cannot be presently determined as a result of CAMCO's breach of contract.

THIRD CLAIM FOR RELIEF
(Foreclosure on Surety/License Bond)

23. Fast Glass incorporates the allegations contained in paragraphs 1 through
22 as if set forth verbatim.

24. Payment for all of the work described above and performed pursuant to the
agreement between Fast Glass and CAMCO became due in 2008. |

25.  During the period in which the subject work was performed and the

payment thereon became due, FIDELITY had posted surety bond number 08739721
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with the Nevada State_ Contractor’'s Board on behalf, and for the benefit, of CAMCO, in
the amount of $50,000.

26. Pursuant to NRS 624.273(2), Fast Glass is entitled to bring this action on
the bond for the amount of damages it has suffered due to LM Construction’s failure
and/or refusal to pay the above-mentioned amount claimed.

27. As a direct and proximate result of CAMCO’s breach of the contract, Fast
Glass is entitled to foreclose the bond held by FIDELITY in the full amount of
$50,000.00.

28. Fast Glass has been forced to retain counsel to pursue this action. Fast
Glass has incurred, and will continue to incur, attorney’s fees and costs in an amount
that cannot be presenﬂy determined as a result of CAMCO's breach of contract.

WHEREFORE, Fast Glass requests judgment be entered against the Defendants

as follows:
1. For an award of general and special damages in excess of $10,000.00;
2. For an order of this Court declaring Fast Glass's Mechanic's Lien to be

superior to the interest of Defendants, and any interest of other parties to this action in
the subject real property, and allowing Fast Glass to foreclose its lien claim against said
property in order to recover all sums due and owing to Fast Glass;
3. For reasonable attorneys’ fees and costs of suit; and
4. For such other and proper relief as this Court deems just and necessary.
/l
/
I
I
I/
/
/
/
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| hereby affirm that this document does not contain the social security number of
any person.
DATED THIS 13" day of May, 2009.
McDONALD CARANO WILSON LLP

By: /s/ __Ryan Bellows
RYAN BELLOWS, NV BAR 9508
100 W. Liberty Street, 10th Floor
Reno, NV 89501
(775) 788-2000 telephone
(775) 788-2020 facsimile

Attorneys for Plaintiff
FAST GLASS, INC.
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Certificate of Service

Pursuant to NRCP 5(b), | hereby certify that | am an employee of McDonald

Carano Wilson LLP, and that on May 13, 2009, | served FAST GLASS’ Statement of

Facts Constituting Lien by placing true and correct copies thereof enclosed in sealed

envelopes with postage prepaid thereon, in the United States Mail at Reno, Nevada,

addressed to:

Ronald S. Sofen, Esq.

Becky A. Pintar, Esq.

GIBBS, GIDEN, LOCHER, TURNER & SENET, LLP
3993 Howard Hughes Parkway, Suite 530

Las Vegas, Nevada 89169-5994

Gwen Mullins, Esq.

Wade Gochnour, Esq.

HOWARD & HOWARD ATTORNEYS PLLC
3800 Howard Hughes Parkway, Suite 1400
Las Vegas, Nevada 89169

Steven L. Morris, Esq.

WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110
Henderson, Nevada 89074

Alexander Edelstein

Resident Agent of Gemstone Development West, Inc.
9121 W. Russell Road, Suite 117

Las Vegas, Nevada 89148

/s/ Kathleen L. Morris

Kathleen L. Morris
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CAMCO PACIFIC CONSTRUCTION COMPANY, INC.
AGREEMENT BETWEEN
CONTRACTOR AND SUBCONTRACTOR

This “Agreement” is hereby made as of: August 26, 2008 (the “Effective Date™)

Belween the “Contractor” CAMCO PACIFIC CONSTRUCTION COMPANY
2925 E. Patrick Lane, Suite G
Las Vegas, Nevada 89120

California License No. 676205
Nevada License No. 0037507
Utah License No. 6169863-5501
License Limit: Unlimited
Telephone: (702) 798-6611

And the “Subcontracior” Fast Glass

1650 Greg Street,

Sparks Nevada 89431

Nevada License No: 00 /5' 3 A 3 . ~
Federal Tax ID No. /FICA No.: 8§-0QI144\0
Designated Contract Representative: M:ch

For the following “Project” ManhattanWest 4
At the following “Job Site" Russell Road and the 215 Beltway
Clark County, Nevada 89148
Developed by the following “Owner" Gemstone Development West, Inc.
For the following scope: Doors, Frames, Hardware
Cost Code: 08500S

See Addendum 1 for the expanded description of
Subcontractor's scope of work ("Contract Work")

With the following “Retention”; 10%

For the following "Confract Price™ The follwing amounts per Building:
Building Amount
Building 2 $88,000.00
Building 3 $111,000.00
Building 7 $ [
Building 8 '
Building ¢ Jhsor
Total: S19Y:
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1. THE CONTRACT WORK.

A. Project Site. Contractor has executed a prime contract with Owner (the
“Prime Contract”) to perform all of the work required for the Project (the “Project
Work") at the Job Site. The Project Work must be performed in accordance with
the intent set forth in the Prime Contract and the addendaq, reports, (including
sols), drawings and plans and specifications made a part thereof and provided
pursuant fo Addendum 2 hereto (the “Project Contract Documents").

B. Plans and Specifications: Laws: Scope. The work for the portion of the Project
to be performed by Subcontractor shall be performed in stict accordance with:

(1) this Agreement; (2} the Project Schedule (defined below); (3) the intent set
forth in the Project Confract Documents applicable to the Contract Work and all
modifications thereto as permitted herein; and (4) all applicable federal, state
and local codes, laws, permits, orders, ordinances and any rules and regulations
promulgated thereunder (collectively "Laws"). Subcontractor recognizes that the
scope of the Contract Work set forth on Addendum 1 cannot identify each and
every component of the Contract Work but that the Contract Work shall include
everything necessary to accomplish the results intended by the Project Contract
Documents. The Contract Work shall include all labor, materials, tools,
appliances, equipment, supplies, supervision, construction plant and machines,
transportation, fuel, shop drawings and samples, as-built drawings, accessories,
warranties/guaranteses, training and all other facilities and incidentals necessary
to produce the intended resulis, as and when required. The Contract Work shall
also include such incidental work which may not be expressly indicated in the
Project Contract Documents, but which is considered to be Subcontractor's
obligations to provide under construction industry standards, customs, and
practices. Subcontractor recognizes and accepts that it must accomplish
everything necessary so as to provide good and workmanlike construction, in a
complete and acceptable condition to Contractor and Owner. Subcontractor
accepts the risk of any error or omission in its estimating or construction process
as well as its means, methods, techniques, sequences and procedures. If there is
any dispute between Contractor and Subcontractor over the Scope of the
Contract Work, Subcontractor shall not stop the Coniract Work but will prosecute

the Contract Work diligently o completion. The Dispute will be mediated in
accordance with Section XI(F).

C. Submiltals. Subcontractor shall, fo the extent required by the Contract Work,
submit such shop drawings, product data, samples and similar submittals
[collectively, the "Submittals") to Contractor that are required to accomplish the
Contract Work with promptness and in such sequence so as to cause no delay
in the Contract Work. It is generally encouraged that all "Submitials” be
provided to Coniractor within five days of the Effective Date. Contractor shall
review all Submittals with reasonable promptness. Approval of Submittals which
do not comply with the Project Contract Documenits shall not release
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Subcontractor from its obligation to comply with the Project Contract
Documents.

D. List of Suppliers and Subecontractors. Subcontractor shall, within five days of
the execution of this Agreement, submit to Contractor a "Supplier Statement" in
the form attached hereto as Addendum 3 setting forth the names and addresses
of all persons from whom Subcontractor expects to request, or has requested
services, materials, fixtures, or machinery and equipment for use or installation in
connection with the Contract Work. No additions to or changes of such
statement will be made without the prior written consent of Contractor.

E. Protection of the Coniract Work. Subcontractor shall take all steps, necessary
to reasonably protect the Contract Work from loss or damage by the elements.
Subcontractor shall, promptly replace and restore any damaged portion thereof
at its expense, where such reasonable caution was not taken. Subcontractor
shall also take all steps necessary to protect adjacent surfaces and work
performed by others from damage due 1o Subcontractor's performance of the
Contract Work. In the case of minor repairs to newly furnished surfaces (not

covered by property insurance in place) the cost of repairs shall be paid for by
Subcontractor that caused such damage.

F. Reduction in the Contract Work. Upon written nofice to Subcontractor,
Contractor shall have the right to reduce the amount of the Contract Work to be
completed by Subcontractor under this Agreement, with a corresponding
reductionin Contract Price occurring. Contractor may require the replacement
of any Subcontractor at anytime with or without cause.

G. Confidentiality. Subcontractor shall keep all information and data relating to
or connected with the Contract Work, and all documents relating thereto,
confidential in all respects.

H. Deslgn Documents. All documenits related to or prepared in connection with
the Contract Work, including, without limitation, documents that are furnished or
obtained by Subcontractor, including, without limitation, any drawings,
specifications, or designs and their digital counterparts {the “Design
Documents”) are the sole property of Owner and may be used by Owner for any
purpose. By this reference the Design Documents are hereby incorporated into
the Project Contract Documents, notwithstanding their potential omission from
Addendum 1. Owner's ownership of the Design Documents furnished or
obtained by Subcontractor does not relieve Subconiractor of its legal and
professional design responsibilities to Owner or Contractor relating to such Design
Documents. Notwithstanding any provision of this Agreement, upon receipt of a
written request from Owner or Contractor, Subconiractor shall immediately
deliver all Design Documents to Owner.

l. Specific Adicles. Whenever any manufactured article, implement or series of
arlicles or implements is identified by trade name, it is intended to establish a
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standard of quality or merit and Subcontractor shall furnish such specific article
or implement. The intent of this paragraph is to require quality materials and
workmanship. Substitutes of equal merit may be used by Subconiractor, only
with the prior written consent of Contractor and Owner. By requesting an
alternate or substitution, Subcontractor represents such aliernate or substitute to
be of equal quality and in conformance with the Project Contract Documents.

J. Job Site Excavation. If the Contract Work requires earth excavation, it shall be
done in a safe manner and in accordance with all state, local and federal
safety regulations. All backfiling of excavated material shall be performed by
replacing material in 6" layers and mechanically compacting before placing the
next layer. Compacting shall be by a suitable method as necessary to obtain a
minimum density of 90% of maximum density by the *Modified Proctor” uniess a
higher density is required by other Project Contract Documents. If additional or
less water in the material is required to obtain this density, it shall be added or
removed as necessary. If, in the opinion of Confractor or Owner, the .
compaction does not meet this requirement, Contractor or Owner may have an
independent soil testing laboratory perform tests to determine the degree of
compaction. If the tests show the compaction to be less than required,
Subcontractor shall reimburse Owner or Contractor for the costs of the re-tests
and take action to compact or rebackfill the excavated areas until the
requirements of this provision are satisfied.

K. Prolect Schedule. Attached hereto as Addendum 4 is the ManhattanWest
Camco Pacific Construction Schedule, dated August 22, 2008 setting forth the
sequence and time requirements for all Project Work (the * roject Schedule”}.
Subconiractor hereby acknowledges (1) the Project Schedule and (2) that
Subcontractor's performance of the Contract Work, as and when required, is
material to Contractor's performance under the Prime Contract, accordingly,
time is of the essence. Contractor may from time to time revise the Project
Schedule as necessary, with Subcontractor's cooperation. If Subcontractoris
behind on the schedule, Subconiractor shall, at its own expense, engage such
extra labor and equipment, {or work such overtime), as may be required or
requested by Contractor to timely complete the Contract Work in accordance
with this Agreement and the Project Schedule. Contractor shall have control of
the Job Site and shall have the right to decide the time and order in which
various portions of the Project Work shall be performed. If Subcontractor fails to
take any of the action described above, within 24 hours, after receiving notice
from Contractor, Contractor may take action to attempt to put the Coniract

Work on schedule and deduct the entire costs thereof from amounts due, or to
become due, Subcontractor.

L. Delay. If Subcontractor is delayed in the performance or completion of the
Coniract Work in accordance with Project Schedule by acts of God or any
unforeseeable elements when unforeseeable or unpredictable, the time fixed for
completion of the Contract Work shall be exiended by the actual number of
days that Subconiractor has thus been delayed. Subconiractor shall make claim
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therefor in writing to Contractor within 48 hours of the beginning of such delay.
Subcontractor shall not be entitled to any additional compensation for any
delays. If any act or omission of Subconiractor in the prosecution of the
Contract Work causes delay to the Project Work, Subcontractor shall be liable for
all costs, liabilities, and damages including consequential, liquidated, and

sustained, or for which Contractor may be liable to Owner, or any other person
because of Subcontractor's default.

M. Meetings. Subcontractor shall attend any meetings held by Contractor.

Owner may meet independently with any Subcontractor at anytime, and each
Subcontractor shall attend such meetings.

Il. CONTRACT PRICE AND PAYMENT.

A. Coniract Price. For and in consideration of Subcontractor's agreement to
perform all of the terms and conditions of this Agreement, and in consideration
of the faithful and full performance by Subcontractor, Contractor shall pay,
subject fo increases or decreases as provided in this Agreement, the Contract
Price. The Schedule of Values for the Contract Work, Unit Prices, if any, and
Allowances, as applicable, are as set forth in Addendum 5 attached hereto.
Subcontractor acknowledges that the Coniract Price includes an appropriate
contingency and all applicable charges, fees, and sales, use, and other taxes.
Contractor and Subcontractor expressly acknowledge that all payments due to
Subcontractor under this Agreement shall be made by Contractor solely out of
funds actually received by Contractor from Owner, Subcontractor
acknowledges that Subconiractor is sharing, as set forth herein, in the risk that
Owner may for any reason, including, but not imited to, insolvency or an alleged
dispute, fail to make one or more payments to Contractor for all or a portion of
the Contract Work., Contractor's receipt of the comesponding payment from
Owner is a condition precedent to Coniractor’s obligation to pay Subcontractor:
it being understood that Subcontractor is solely responsible for evaluating
Owner's ability to pay for Subcontractor's portion of the Contract Work, and
Subcontractor acknowledges that Contractor is not liable to Subcontractor for
pPayment of Subcontractor's invoice unless and until Contractor receives the
comresponding payment from Owner. Upon receipt of such payment from
Owner, Contractor will then promptly pay Subcontractor and also agrees that, in
no event, shall Contractor be responsible for payment to Subcontractor if
Subcontractor's failure to perform its obligations under this Agreement have

been asserted as a reason for Owner's failure to make such payments to
Contractors.

B. Invoices. All applications for payment ("Invoices") shall be on Contractor’s
standard subcontract Payment Request form, and shall be submitted no later
than the 25th calendar day of each month, for the entire month. The Schedule
of Values attached hereto as part of Addendum 5 shall serve as the schedule of
values for this Agreement. All Invoices shall be accompanied by a list of all
suppliers; materialmen, and subcontractors whose materials or services have
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been utilized, during the pay period by Subcontractor to perform the Contract
Work described in the Invoice. In addition, the Invoice will be accompanied by
all required conditional and/or unconditional and/or final lien releases, as may
be required by Contractor, Owner, orits lender to assure that all funds are being
properly allocated by Subconiracior.

C. Monthly Progress Pamenis. So long as Subcontractor adheres to Contracior's
periodic payment procedure, submits proper Invoices, and is not in conflict with
the provisions of this Agreement, Contractor shali pay to Subcontractor. in
monthly progress payments, 90% of labor and materials placed in position by
Subcontractor during such preceding month. The remaining 10% shall be held as
the Retainage. Contractor shall pay to Subconiractorin monthly progress
payments with funds received from Owner. Progress Payments shall be made no
later than the 10th day after Coniractor's receipt from Owner of the
comresponding payment. If Subconiractor fails to submit an Invoice for any
Invoice period, Contractor may at its option, include in its monthly application
an amount Contractor believes proper for the Contract Work for the missed
Invoice Period. Subcontractor agrees to accept such amount in lieu of the
amount Subcontractor may claim due. If Owner fails to make any payment to
Contractor when due, Subcontractor shall cooperate with Contractor in
Contractor's efforts to collect all amounts due from Owner and shall forbear
-collection efforts against Contractor until Owner pays Contractor or until all

reasonable efforts of collection have been exhausted. Subcontractor shall be
entitled to all of its mechanic’s lien rights.

D. Final Payment. Subcontractor shall not be entitled to payment of the
balance of the Contract Price, including, without limitation, the Retainage, until
(1) the Contract Work has been completed to the safisfaction of Contractor, {2)
Subcontractor has submitted to Contractor an Invoice for the final payment
accompanied by (i) a final complete list of all suppliers and subconiractors
whose materials or services have been utilized by Subcontractor, (i} all closeout
documents including, warranties, guarantees, as-builts, drawings, operating and.
maintenance manuals and such other items required of Subcontractor have
been provided and such have been accepied by Owner, (i) executed
unconditional lien releases and waivers from Subcontractor and all of its
mechanics, subcontractors, and suppliers for the Contract Work covered by all
preceding progress payments, and (iv) executed unconditional lien releases and
waivers upon final payment from all mechanics, subconiractors, and suppliers
who have previously received final payment, and conditional lien releases and
waivers upon final payment from Subcontractor and each mechanic,
subcontractor, and supplier for which an unconditional lien release and waiver
upon final payment has not been submitted to Contractor, (3} Contractor has
received the corresponding final payment from Owner (4) Contractor has
received evidence of Subcontractor's insurance required to be in place, (5) 45
days have elapsed after a Notice of Completion has been recorded or if a valid
Notice of Completion is not recorded, upon Subcontractor's receipt of a written
nofice of acceptance of the Contract Work that shall be given by Contractor
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not later than 91 days after Contractor determines in good faith that the
Contract Work has been performed completely and in an acceptable manner

and (6) all outstanding disputes related to the Project have been resolved, and
any liens against the Project have been removed.

E. No Walver. No payment made shall (1) be considered conclusive evidence
of the performance by Subconiractor of the Contract Work or acceptance of
the Contract Work by Contractor and (2} not be construed to be acceptance of
any delayed or defective Contract Work, or improper or defective materials.

F. Payments to Others. Contractor shall have the right to make payment {o

Subcontractor by checks payable jointly to Subcontractor and its employees,
subcontractors, suppliers, or other mechanics.

G. Establishment of Fund. All sums earned by Subcontractor, by the partial or
complete performance of the Contract Work, shall constitute a fund for the
purpose of; (1} full completion of the Contract Work; (2) payment of any
backcharges or claims due Contractor from Subcontractor on the Project; ( 3)
payment to the subcontractors, laborers, material and service suppliers of
Subconiractor who have valid and enforceable mechanic’s lien claims on valid
and enforceable bond claims (if the Project is bonded by Contractor or
Subcontractor). Such tentative earnings shall not be due or payable to
Subcontractor, or anyone else claiming in Subconiracior's place and stead,
including, without limitation, a trustee in bankruptcy, receiver or assignee of
Subcontractor, until and unless the Contract Work is fully and satisfactorily
completed and any amounts described above are fully paid and safisfied.
Contractor may, at any time, demand written evidence of Subcontractor's

financial capabllity to perform and that Subcontractor has made appropriate
payments,

H. Withholding of Payments. Notwithstanding any applicable statutes,
Contractor may withhold payments from Subcontractor for any of the following
reasons: (1) Subcontractor's omission of any Contract Work required by this
Agreement; {2) Subcontractor’s failure to cure defective or damaged Contract
Work: (3) Subcontractor's failure fo submit all information required under this
Agreement; (4) the filing or recording of mechanics' liens, materialmen's liens,
stop notices or bonded claims related to the Contract Work or Subcontractor or
reasonable evidence that such may occur; {4) Subcontractor's failure to make
payments properly to subcontractors, suppliers, materiaimen, laborers, or other
persons entitied to file alien; (5) Subcontractor's failure to complete the Contract
Work, or any reasonable indication that the Contract Work will not be
completed within the time of performance required in this Agreement; and (6)
any other grounds for withholding payment permitted by State or Federal Law,
or as otherwise permitted by this Agreement. Contractor may withhold 100% of
the amount claimed in any lien, or notice of claim, by Subcontractor's suppliers
or subconiractors or a reasonable amount to conclude Subcontractor's work or
the requirements of this Agreement.
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I. Payment of Withheld Amount. Whenever the grounds giving rise to the
above withholding have been removed, Contractor shall pay Subcontractor the
amount withheld, less any expenses incurred by Contractor or damages
sustained by Contractor. Any payment made by Contractor directly to any
Subcontractor's laborers, subcontractors, suppliers or materialmen or for their

benefit shall be deemed payment to Subcontractor and shall be credited
against the Contract Price.

lil. JOB SITE CONDITIONS AND SUPERVISION.

A. Supervision of the Contract Work. Subcontractor shall, enforce strict discipline
and good order among its employees (and those of its subcontractors and
suppliers), faithfully and rigidly observe and ensure that its agents, employees,
suppliers and subcontractors so observe, all laws and prudent business practices
and all rules established by Contractor. Subcontractor shall not employ or allow
at the Job Site any unfit person or anyone not skilled in the work assigned to such
person. Subconiractor shall employ a competent Project Superintendent. Such
Superintendent shall be in attendance at the Job Site as required during the
progress of the Contract Work and shall attend relevant on site meetings and
shall have regular quality control inspections. Subcontractor shall be solely
responsible for examining, accepting and securing, at the time of delivery all
materials or equipment fumished to Subcontractor, and shall thereafter handle,
store and install such items with such skill and care as to insure compliance with
its obligations hereunder. Any loss to materials or equipment due to
Subcontractor’s violation of this covenant, or otherwise, shall be the responsibility
of Subcontractor. Any person adjudged by Contractor to be incompetent,
disorderly or otherwise unsatisfactory shall be immediately removed from the Job
Site and shall not again be employed at the Job Site. Subcontractor shall not
permit its employees or any other persons associated with the Contract Work to
consume alcoholic beverages orillegal substances at the Job Site.
Subcontractor shall prohibit barbeques, parties, peis, children, guests, loud music
and unnecessary noise, at or near the vicinity of the jobsite.

B. No Defects. Subcontractors commencement of the Contract Work
constitutes Subcontractor's acknowledgment that the work of other
subcontractors, completed or commenced prior fo commencement of the
Contract Work, are free of defecis that would in any way impair or otherwise
adversely affect Subcontractor's performance of the Contract Work. If
Subcontractor discovers a defect in the Project Contract Documents, the
Contract Work, orin the work of others, Subconiractor shall immediately notify

Contractor in writing of such defect prior to commencing or continuing any of
the Contract Work that may be affected thereby.

C. Signs. Subcontractor shall not post any sign or advertisement at orin the
vicinity of the Job Site. Subcontractor shall adhere, and shall cause its

mechanics, subconiractors, and suppliers to so adhere {0, and observe all signs
posted at the Job Site.
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D. Integration of the Work. Contractor shall take such steps as are necessary to
infegrate the Contract Work with the work of others at the Job Site.
Subcontractor shall not alter the work of others. Subcontractor shall cooperate
with Contractor and other subcontractors and shall participate in the
preparation of coordinated drawings and work schedules in areas of
congestion, o minimize interference to all.

E. Hazardous Material. Subcontractor shall not permit any Hazardous Material
to be located, used, incorporated into the Contract Work or brought onto the
Job Site in connection with the Contract Work. Subcontractor shall comply with
all Laws (inclusive of Proposition 65) and prudent business practices conceming
any Hazardous Material required and approved to be located, used,
incorporated into the Contract Work or brought onto the Job Site or required
and approved to be transported on, to, from or about the Job Site. if
Subcontractor encounters any material, matter or substance reasonably
believed o be Hazardous Material, or becomes aware of any circumstance or
incident involving Hazardous Material at the Job Site, Subcontractor shall
immediatiely stop the Contract Work in the area so affected and shall
immediately report in writing such encounter or knowledge to Contractor.
Subcontractor shall be liable for all on and off-site disposal or fransport of
Hazardous Material {and shall sign any manifest in connection with the transport
or storage of such Hazardous Material) and for any discharge, release, injury to
any person, or injury or damage to any property resulting from use of Hazardous
Material in the performance of the Contract Work and shall be responsible for
obtaining all required permits and approvals necessary to remove such
Hazardous Material or otherwise remedy any problem resulting from the use of
the Hazardous Material. "Hazardous Material® shall mean (1) any "Hazardous
Material" as defined by Federal, State, or Local Agency Law or Code, (2) any
substance or matter that results in liability to any person or entity from discharge
of or exposure to such substance or matter under any statutory or common law
theory, (3) pesticides, asbestos, formaldehyde, polychlorinated biphenyls,
solvents, petroleum and motor fuel hydrocarbon material, and (4) any other
substance or matter that becomes subject to any Federal, State, or Local
Agency order or requirement for removal, freatment or remedial action.
Subcontractor shall indemnify, defend (at Subcontractor’s sole cost and with
legal counsel acceptabie to Contfractor), protect and hold Coniractor and
Owner and their respective officers, directors, agents, employees,
representatives, shareholders, partners, affiliates, successors and assigns, free
from and against any and all claims, demands, losses, damages, disbursements,
liabilities, fines, actions, causes of action, suits, expenses costs, professional and
consuitants’ expenses, when removing or remediating any Hazardous Materials
located, used, incorporated or brought onto or about the Job Site or fransported
on, to, from or about the Job Site by Subcontractor. This indemnity shall be
effective after completion of the Contract Work, as well as during the progress of
the Contract Work and shall survive any termination of this Agreement,
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F. Cleanup, Storage, Reserved Gate and Safety. Subcontractor shall maintain
the Job Site and the vicinity thereof, in a clean, neat and safe condition, to

Contractor's satisfaction and shall (1} store all materials, supplies, equipment and
goods in appropriate containers or enclosures, (2) remove from the Job Site all
excess material and debris daily and all equipment, unused material and
supplies and temporary structures upon completion, (3) return each fence,
bamier and obstruction that is temporarily relocated or displaced by
Subcontractor to its original position and condition immediately to ensure
adequate and continuous protection of construction personnel as well as the
general public at all times. 1t is understood that Contractor may charge
Subcontractor for trash dumpster usage, if Subcontractor uses Contractor's
dumpster. If Subcontractor fails to so maintain the Job Site, Contractor may,
perform all work necessary to cause the Job Site to be so maintained and
charge all costs related thereto to Subcontractor plus a 20%, handling fee.
Subcontractor shall take all reasonable safety precautions in the performance of
the Contract Work, including complying with Contractor's Superintendent
and/or safety officer, all OSHA safety laws, orders, codes, rules, ordinances and
regulations. Subcontractor shall not load, nor permit any part of the structure to
be loaded, with weight that will endanger its safety. Subcontractor shall
immediately noftify Contractor of any injury to any individual occuming at the Job
Site. If the Job Site is picketed and Contractor establishes a reserve gate for
Subcontractor's purpose, Subcontractor shall make use of such reserve gate,
and continue performance of the Contract Work without interruption or delay.
Subcontractor shall also be solely responsible for all traffic conirol necessary to
perform the Coniract Work in a manner acceptable to Contractor and in
compliance with all Laws. Subconiractor shall require all of its employees to
attend weekly Job Site safety meetings, either sponsored by Contractor or
Subcontractor. In addition to the above, Contractor, may seize 1.5% of
Subcontractor's total contract amount as a penalty for not maintaining the job

site, and the vicinity thereof, in a clean, neat and safe condition to Contractor's
satisfaction.

G. Layout. Contractor shall establish principal axis lines, control points and
datum point, Subcontractor shall lay out the Contract Work and shall be
responsible for its accuracy, including the placement of all conduits, pipes,

inserts, embeds, grounds, blockouts, and so on, as required to properly perform
the Contract Work.

H. Use of Job Site Equipment. Subcontractor assumes all responsibility for, and
shall hold Contractor and Owner harmiless from, all claims, actions, demands,

resulting from the use of Contractor's or Owner's equipment or facilities by
Subcontractor,

l. Scaffelding, Staging and Hoisting. As part of the Contract Work,
Subcontractor shall provide, and at all times continuously maintain, in safe

operational condition, all necessary scaffolding, staging, bracing, hoisting,
planks, ladders, rigging, barricades, protective devices and coverings, and all
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other associated equipment and accessories required for the continuous safe
and satisfactory accomplishment of the Contract Work, including use by others
than Subcontractor's employees. Subcontractor shall also be responsible for all
transportation, unioading, erection and removal of same from the Job Site.
Usage of any equipment of Contractor or Owner shall be permitted only with
prior written approval from Contractor, and at the sole risk of Subcontractor.
SUBCONTRACTOR HEREBY RELEASES CONTRACTOR AND OWNER FROM ANY AND
ALL CLAIMS, WHETHER RELATING TO BODILY INJURY OR PROPERTY DAMAGE,
RESULTING FROM THE USE OF ANY FACILITIES OR EQUIPMENT AT THE JOB SITE.

1IV. EXAMINATION BY SUBCONTRACTOR.

A. Review of all Relevant Matters. Subcontractor has examined, investigated
and familiarized itself with: (1) the Project Contract Documents: (2) the nature
and location of the Job Site and all actual conditions thereof as well as those
that could be expected during performance of the Contract Work: (3) the
conformation of the ground and improvemenits of other subcontractors on
which the Contract Work is to be performed: (4) the character, quality and
quantity of the materials, equipment and facilities necessary fo complete the
Contract Work in a good and workmanlike manner and to the best of industry
standards and pursuant to the Project Schedule: (5) the general and local
conditions relafing to the Coniract Work; and {é) all other matters that may
affect Subcontractor's perfformance of the Contract Work.

B. No Reliance on Contractor. Subcontractor enters into this Agreement relying
solely on its own examination and investigation of the foregoing matters and not
on any verbal representation or verbal information relating to the Job Site or the
Contract Work (or the completion thereof} made by Contractor or Owner or any
agent thereof. No estimate or bid of Subcontractor either before or after
execution of this Agreement shall affect any of the terms or obligations
contained herein. Subcontractor assumes the risk of Job Site conditions and
releases Contractor and Owner from any claim for additional compensation
resulting from any known or anticipatable Job Site conditions.

C. Satisfaction with Plans. If the Project Coniract Documents require clarification
of any inadequacy, discrepancy inconsistency or omission, or are in conflict with
the Submiittals, Subcontractor shall immediately request clarification in writing
from Contractor. Subcontractor's failure to request clarification, suspected or
reasonably inferred inadequacy, inconsistency, omission or conflict shall not
relieve Subconiractor of its obligation to perform in accordance with
Contractor's interpretations of those portions of the Project Contract Documents.
Subcontractor shall not be entitled to any additional compensation for
performing the Contract Work pursuant to Contractor's interpretation of the
Project Conifract Documents. Subcontractor shall notify Contractor ot least 72
hours in advance of making any deviation from the Project Contract Documents
by submitting to Contractor the proposed deviation and the cause therefore. If
the deviation will result in a change to the Contract Price, Subconiracior shall
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promptly furnish Contractor with a Change Order Estimate pursuant to Section
VL. Under no circumstances may any approved deviation fail to comply with all
Laws, and Subcontractor assumes all responsibility for compliance with all Laws,
notwithstanding any permitted deviation or change to the Contract Work.
Subcontractor shall not be entitled to an increase of the Contract Price or fime
extension, due o compliance with Laws, in place as of the Effective Date.

V. [INSURANCE.

A. Coverage. Subcontractor shall maintain in effect at all fimes and at its own
expense the foliowing insurance coverages:

1. Worker's Compensation: Coverage A Statutory policy form; Coverage B
Employer’s liability; Bodily injury by accident - $1,000,000 each accident: Bodily
injury by disease- $1,000,000 each employee. Coverage shall be maintained in
accordance with NRS 616 and 617.

2. Commerclal Auto Coverage: Auto liability limits of not less than $1,000,000
each accident combined bodily injury and property damage liability insurance
including, but not limited to, owned autos, hired or non-owned autos.

3. Comprehensive General Liability or Commercial General Liability,

“Occurrence Form” only. “Claims Made" is not acceptable. The limits of liability
shall not be less than:

. Comprehensive General Liabllity: $1,000,000 combined single limit
bodily property damage per occumrence or,

iil. Commercial General liabllity: The limits of liability shall not be less
than: Each Occumrence limit - $1,000,000; Personal injury limit - $1,000,000:
Products Completed Operations Aggregate Limit - $5,000,000; General
Aggregate Limit (other than products-completed operations).

4. Excess Liability: Umbrella Form or Follow Form Excess where necessary to
meet required minimum amounts of coverage.

5. OCIP. The Project is covered by an OCIP. Subconiractors shall enroll into
this OCIP. Subcontractors shall be responsible for a deductable/sSIR equal to that
of the subconiractor's non-OCIP GL policy; not to be less than $20,000 for light

hazard trade contractors, $25,000 for medium trade contractors and $75.000 for
high trade contractors.

6. Deductables and Retentlon. Any deductable or self-insured retention
must be declared on the Cerlificate and is subject to prior approval.
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7. Form Requirements. Liability Policy forms must include: (a) premises and
operation with no X, C or U exclusions; (b) products and completed operations
coverage (Subcontractor agree to maintain this coverage for a minimum of one
year following completion of the Contract Work); (¢} full blanket contractual

coverage; and (d) broad form property damage including completed
operations or its equivalent.

8. General Requirements. Before starting the Work, Subcontractor shall furnish
Contractor certificates of insurance, endorsements, or copies of policies that

demonsirate that Subconiractor has obtained the required coverage from
carriers reasonably acceptable to Contractor. All policies must be written by
insurance companies domiciled in the United States and qudiified to do business
in Nevada. Each policy of insurance shall {1) provide that the coverage may nof
be terminated or modified without 30 days prior written notice being received by
all Additional Insureds, (2) name Contractor and Owner and any other required
interest as additional insureds, (3) stipulate that the coverage afforded to the
additional insureds is primary and any other coverage maintained by such
additional insureds shall be excess and non-contributing and (4) must be an

"occurrence” form {"Claims Made" and modified "Occurrence” forms shall not
be acceptable).

C. Waoivers of Subrogation. Contractor and Subcontractor waive all rights
against each other and any of their agents and employees, each of the other,
for damages caused by fire or other perils to the extent covered by insurance
obtained pursuant to this Agreement or any Prime Contract, except such rights
as they have to proceeds of such insurance held by Contractor or Owner as
fiduciary. A waiver of subrogation shall be effective as to a person or entity even
though that person or entity would otherwise have a duty of indemnification,
contractual or otherwise, did not pay the insurance premium directly or

indirectly, and whether or not the person or entity had an insurable interest in the
property damaged.

D. Beneficiarles. Subconiractor's insurance obligations set forth in this Section V

shall be for the benefit of Contractor, Owner and their respective successors and
assigns.

VI. CHANGES IN THE CONTRACT WORK.

A. Request for Change. Contractor may, at any time and from fime to time,
without affecting the validity of this Agreement, order additions, deletions or
other modifications o the Contract (the “Change Request”}. Coniractor's
Designated Representative shall be the only person authorized to make Change
Requests. Upon wiitten acceptance of Subcontractor's Change Order Estimate
(as defined below) by Owner and Contractor, Subcontractor shall execute
Contractor’s standard form Change Order which shall, incorporate all of the
terms and conditions of this Agreement (the "Change Order"). All labor,
materials or equipment utilized shall be consistent with the terms of the

AA 000921



N Sy

Agreement and the Change Request. Subcontractor shall maintain complete
records of all duly authorized modifications made to the Contract Work. Upon
completion of the Project Work, Subcontractor shall provide Contractor with a
redlined set of Project Contract Documents, showing any modifications of the
Contract Work. Contractor is relying on Subcontractor's specialized knowledge
related to performance of the Contract Work. Subcontractor shall be liable to
Contractor and Owner for all additional costs created by or arising out of any
unauthorized changes to the Contract Work.

B. Change Order Estimate. Upon receipt of a Change Request, Subcontractor
shall promptly furnish to Contractor a statement in the form of Addendum & (the
"Change Order Estimate") setting forth in detail, with a labor and material
breakdown by trades and work classifications. Subcontractor's prices for Change
Order modifications shall be consistent with the contract prices covered by this
Agreement. Contractor shall have the option to engage another third-party to
perform the work set forth in any Change Request. Subconiractor shall have no
claim for additional compensation as a result of the Change Request unless the
Change Order is accepted by Contractor in writing. Expeditious handling of such

Change Requests by Subconiractor is material to Contractor's entering into this
Agreement with Subcontractor.

C. Value Engineering. In the event that Contractor delivers written notice to
Subcontractor of a specific value engineering initiative (the “VE Initiative"),
Subcontractor will provide to Contractor, within three days, a revised Contract
Price reflecting the VE Initiative and including all back-up and price breakdowns
reasonably requested by Contractor (the "Value Engineering Deduc ").
Notwithstanding any provision of this Agreement, in the event that Subcontractor
fails to comply with the previous sentence of this Section VI(C). Contractor shall
have the right to unilaterally remove the work associated with the VE Initiative
from the Contract Work and reduce the Contract Price accordingly.
Notwithstanding any provision of this Agreement, in the event that the amount of
the Value Engineering Deduct is not reasonably acceptable to Contractor,
Contractor shall have the right to obtain an alternate price from a third-party,
and if Subcontractor fails to meet such price, Contractor shall have the right to

unilaterally remove the work associated with the VE Initiative from the Contract
Work and reduce the Contract Price accordingly.

D. Owner's Approval of Change Estimate. If the work for which Subcontractor
claims extra compensation, is determined by Owner not to entitle Contractor to
a Change Order, Contractor shall not be liable to Subconitracter for any extra
compensation for such work, unless, Contractor agreed, in writing, to such extra
compensation specifically excluding Owner's approval and payment.

VIL WARRANTY, TESTING AND CORRECTION.
A. Warranty of Materials and Workmanshlp. Subcontractor expressly warrants

that all labor, material, equipment, and fixtures fumished or installed by it (or by
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its subcontractors or materiaimen) under the terms of this Agreement shall be of
good quality and to the best of industry standards, free of any faults and defects
whatsoever, and shall be completed in accordance with and shall meet or
exceed the requirements of the Project Contract Documents and applicable
Laws and standards. Subcontractor shall promptly provide sufficient evidence of
such conformance, if requested. This warranty shall survive for so long as
Contractor or Owner may be held liable for the matters warranted hereunder (in
their respective roles as contractor, builder or seller) but in no event less than a
period of two years from the date of completion and final acceptance of the
Contract Work. The above express warranty of Subcontractor shall not limit or
affect other warranties or guarantees expressly or impliedly made by
Subcontractor or any of its subcontractors or materialmen and shall not limit or
affect any remedies that are awarded by law with respect to express or implied
warranties or negligent or willful acts or omissions of Subcontractor or any of its
subcontractors or materialmen. The above warranties issued by Subcontractor

shall be for the benefit of Contractor, Owner and their respective successors and
assigns.

B. Test and Inspection of the Contract Work. Coniractor shall not be responsible
for reviewing or accepting, the safety or design of the Contract Work or any part
thereof or a determination of conformance with Laws or other requirements of
any public utility. However, Contractor shall be entitled (but not required) to test
and inspect the Contract Work or cause the same to be accomplished without
notice to Subcontractor. Subcontractor shall notify Contractor in writing of any
prudent, reasonable, or required inspection or testing that must be performed,
within a certain time period, so as not to require modification of the Contract
Work or the wark of others in connection with the inspection, testing and
approval. Failure of Subcontractor to so notify Contractor shall result in
Subcontractor assuming full responsibility for, and all costs of the uncovering of
the Contract Work, or the work of others, in order to allow the required
inspection, testing and approval. As part of the Project Work, Subcontracior
shall be responsible for the execution of all inspections, tests and testing required
by the specifications, and by all governmental authorities having jurisdiction.

C. Comection and Removal of Defective Contract Work. Subconiractor shall, at
its own expense, provide all materials and labor t6 correct any defects in the

Contract Work’s materials or equipment (together with any damage to all
finishes, fixtures, equipment and personal property damage as a result of such
defects) and to remedy any violation of Laws in a manner reasonably
safisfactory to Coniractor. Subconiractor shall begin all corrective and remedial
work necessary to cure any defect in the Contract Work, materials or equipment
and to remedy any violation of Laws within 48 hours after receipt of a notice
from Contractor. However, any defect related to life saving systems, plumbing,
heating, electrical and roofing shall be completed immediately after the notice
to repair is delivered to Subcontractor. Subconiractor shall diligently pursue all
comrective and remedial work to completion. Subcontractor shall provide a
written report o Contractor's office immediately upon completion of the
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comrective or remedial work. if Contractor remedies any defect for

Subconiractor, Subcontractor shall pay to Contractor the costs of all corrective
work plus a 20% handling charge.

VIl. INDEMNIFICATION, RELEASE AND LIMITATION OF LIABILITY.

A. Indemnification.

1. To the fullest extent permitied by law, Subcontractor shall indemnify and
hold harmless Contractor, Owner, and their respective subsidiaries, owners,
affiiates, directors, shareholders, members, officers, managers, agents and
employees from and against all claims, damages, losses, expenses and other
costs, including costs of defense and attorney’s fees, arising out or resulting from
or in connection with {a) any breach of this Agreement by Subcontractor; (b)
the negligence or willful misconduct of Subconiractor or any subcontractor or

supplier of Subcontractor or any of their respective agents or employees; or (c)
the Contract Work.

2. Provided that Subcontractor has paid all undisputed outstanding Invoices,
in the event that Coniractor is joined as a party in a lawsuit or arbitration filed by
Subcontractor or any subcontractor or supplier of Subconiractor concerning
sums allegedly due to such party, Subcontractor shall provide a bond or other
security agreeable to Contractor to protect the interests of Contractor and
Owner. The amount of bond or security provided by Subcontractor shall be

equal to 150% of the amount allegedly due to Subcontractor or the applicable
subcontractor or supplier of Subcontractor.

3. Subconiractor further agrees to indemnify, hold harmless and defend
Contractor from and against any loss, including but not limited to fines, penalties
and comective measures that Contracter may sustain by reason of
Subcontractor's failure to comply with all applicable federal, state and local
laws, ordinances, rules, regulations and other acts of any governmental
authority, in performance of the Contract Work.

4. The primary duty for the safety of Subcontractor's employees, materials,
conditions and equipment shall lie with Subconiractor. Subcontractor will fumish
an active and enacted Safety Program to Contractor's Superintendent prior to
personne! or material entering the Project Site. Subcontractor further Qagrees to
indemnify, hold harmless, protect and defend Contractor and Owner, its
successors or assignees, ifs clients and the user of Subcontractor's goods and
services against all suits and from all claims, demands, judgements, costs and
attorneys fees for actual or alleged infringement of letters, patents, frademarks

and copyrights in connection with goods and services supplied hereunder
provided that they are used as normally intended.

3. Any indemnification set forth in this Section VIII{A) shall be effective after
completion of the Contract Work as well as during the progress of the Contract
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Work, and shall not be limited by the insurance requirements of Section V. Any
indemnity provided for in this Section VIII(A) shall be for the benefit of Contractor,
Owner and their respective successors and assigns.

B. Release. Subcontractor hereby expressly waives and releases Contractor
and Owner from all claims, demands, expenses, debfs, damages and liabilities,
including, without limitation, lost wages, pain and suffering, permanent or
temporary disability, medical and hospital expenses, aftorneys' fees and costs of
repair and replacement of Subcontractor's property, which in any way arise from
or relate fo (1) the physical condition, security, or maintenance of the Job Site
and the vicinity thereof; (2) vandalism, theft or any other willful or negligent act
by any person or entity at the Job Site orin the vicinity thereof, including, without
limitation, the operation of a motor vehicle; or (3) the activities, omissions or
behavior, whether or not negligent, of suppliers and other contractors and
subcontractors, whose services have been or are being utilized by or on behalf
of Contractor, as well as the activities, omissions or behavior of their agents and
employees, whether or not actively or passively negligent. Nothing in this Section
VIII[B) shall be construed to release the Indemnified Parties or any of them from
their exclusive (i) willful or (ii) grossly negligent acts. |

C. Limitation of Liability.

1. Subcontractor's right fo recover damages or losses of any kind or
nature resulfing from any breach of this Agreement by Contractor shall be
governed and limited by the provisions of this Section VII{C). The terms of this
Section VIII(C) shall create no separate right to recover damages.

2. Subcontractor shall keep on a daily and current basis, separate,
accurate records of all man-hours, equipment, supplies, materials and ools that
it claims it used and/or lost [and the value thereof) as a result of any breach of
this Agreement by Contractor.  With respect to each and every day that
Subcontractor claims it has incurred any losses or increased costs or suffered any
damages as a result of any breach of this Agreement by Contractor or otherwise
incured because of Contractor, Subcontractor shall deliver to Contractoron or
before 1:00 p.m. {local time) of the following day. a written notice setting forth
and describing in detail such, and the amount of the loss and/or damage
claimed by Subcontractor for such day, attaching thereto a complete, true and
accurate copy of the records required the previous sentence of this Section

VIII{CH2). Subcontractor shall give a daily notice and attach the material
referred to by this Section VIII{C)(2).

3. If any arbitrator, court of competent jurisdiction or appellate court
determines that Contractor is liable to Subcontractor as a result of any breach
for any reason, the amount for which Contractor is liable shall not exceed the
actual direct field costs incurred by Subcontractor, as per thé actual daily direct
field costs reflected in the daily records kept by Subcontractor and delivered to
Subcontractor on a daily basis pursuant to Section VIl{C)(2). Contractor shall
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not be liable to Subcontractor for any costs, expenses, losses or damages of any
kind if Subcontractor did not comply with the provisions of this Section VII{C).

4. If Subcontractor commences an action against Contracior seeking
recovery of damages or losses for breach of this Agreement, or other reasons
caused by Coniractor, Subcontractor shall be precluded from proving its costs
and damages by "total cost”, quantum meruit," "equitable adjustment” orin

any way other than specifically identifying and proving the direct field costs that
resulted each day from each separate breach, or other cause.

5. Notwithstanding any provision of this Agreement, Contractor shall not
be liable to Subcontractor for loss, interest, loss of profit, nor for any indirect,
special or consequential damages. Provided that Subconiractor's lien rights
are not impaired, Subcontractor shall ook solely to the property of Owner for all
amounts due Subcontractor hereunder if {a) Subcontractor is not paid
undisputed amounts otherwise due Subcontractor pursuant o this Agreement

and (b) Contractor has not received payment from Owner of the undisputed
amounts due Subcontractor,

IX. AS-BUILTS, FINAL CLOSE OUT REQUIREMENTS. Alllife safety systems, electrical,

mechanical, plumbing, heating, air conditioning, fire sprinkler, drainage, and
utility Subcontractors must, prior to receiving Final Payment, furish Contractor
with complete and accurate "as-built” records which shall be maintained at all
times during construction showing exact location and dimensions of all control
systems, shutoffs, emergency operators, main lines, branch lines, valves, drains,
clean outs, efc. in accordance with the Project Contract Documents. Al final
close out documents (including, without limitation, all maintenance and
operational manuals, start-up procedures, brochures, and as-built records as
required herein or in any Project Contract Documents) must be provided to
Contractor, in triplicate, before Final Payment, in a form reasonably acceptable
to Contractor and Owner. Final close out documents must be provided by

Subcontractor to Contractor before Contractor can release any monies, over
75% of the Contract Price.

X. LIENS AND STOP NOTICES. Subcontractor shall pay when due, all claims
asserted by and debts in favor of persons or entities who fumish labor, material,
services, fixiures or equipment applied to or utilized in the performance of the
Contract Work. Subcontractor shall prevent the recordation of any claim of lien
upon Owner's property, the imposition of any stop notice or bonded stop notice
on funds held by a lender that are intended to be paid to Contractor or to
Owner pursuant to an agreement to finance completion in whole orin part of
the Project, and the garnishment or attachment of funds held by Contractor or
Owner, by promptiy safisfying all claims and debts that are or may be asserted
against Subcontractor or Subcontractor's subcontractors by such persons or
entities. Any sums paid to Subcontractor under this Agreement shall be
impressed with a trust in favor of labor and materialmen fumishing labor,
materials and equipment to Subcontractor for the Contract Work. If
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Subcontractor fails to effect any release or dismissal Contractor may take such
action as it deems appropriate to effect such release or dismissal and all costs
thereof, together with actual attorney’s fees, shall be immediately due and
payable to Contractor by Subcontractor and if not so paid, shall be deducted

from amounts due Subcontractor under this Agreement, or any other Agreement
between the parties.

Xl. DEFAULT OF SUBCONTRACTOR: REMEDY: TERMINATION: DISPUTE RESOLUTION,

A. Default. The term "Default” shall mean any failure by Subcontractor, at any
time, fo: (1) supply sufficient skilled workers or proper materials; (2) properly and
diligently prosecute the Contract Work as required by this Agreement: (3) make
prompt payment to its workers, sub-subcontractors, suppliers or consultants, or
becomes delinquent with respect to contributions or payments required to be
made to any insurance company, workman's compensation fund, health and
welfare, pension, vacation, apprenticeship or other employee benefit program
or trust; (4) provide adequate insurance as required by Section V, (8} to provide
Contractor with adequate assurance of its ability and wilingness to perform
pursuant to this Agreement within 48 hours of receiving a written nofice from
Contractoer requesting such assurance, or (5) is otherwise in breach of a material
provision of this Agreement. Immediately upon the occurrence of any Default,
Contractor shall have the right, without prejudice to any other rights or remedies

at law or in equity, to immediately invoke any and all of the remedies set forth in
Section XI[C).

Liquidated Damages. in addition to other damages and remedies provided
in this SUBTenkact, Subcontractor agrees to pay any liquidated damages.the
may be assessed again erirgctor by Owner, as provided inthefiime
Contract, for any Project delays causectbySubconirercTor. Such damages shalt
be paid for each day the Contract Wark+erfiains thsagplete beyond the time
specified for subcontract cometetion plus any extension fheresf.aareed to in
writing by Contractordnd granted by Owner. Subcontractor's obligttento pay
the above ligutdated damages shall be for the benefit of Contractor, Owner,
angeir respective successors and assigns.

C. Remedies. If Subcontractor fails to remedy any Default within 48 hours after
receipt of written notice from Coniractor, Contractor shall be entitled to any one

or more of the following remedies, none of which shall be deemed exclusive of
any other:

1. Contractor may immediately terminate the Agreement for cause.

2, Contractor may immediately terminate the right of Subconiractor to
prosecute the performance of the Coniract Work in whole or in part without

liability o Subcontractor for any Contract Work thereafter performed by
Contractor or anyone else.
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3. Uponreceipt of writien notice from Contractor, Subcontractor must
immediate exit the Job Site leaving all materials and equipment in place and
not return without the prior written permission of Contractor.

4. Upon receipt of written notice from Contractor, Subcontractor must
immediately return all Design Documents to Contractor.

5. Subcontractor must (a} deliver all Subcontractor permits to Contractor
and {b) execute and deliver all documents and take any additional actions
necessary o transfer such permits to Contractor or its designee.

é. Contractor may pursue any other remedy provided elsewhere in this
Agreement,

7. Contractor may withhold payment of any monies due until the Default of
Subcontractor has been cured and a final accounting of Contractor's costs and
appropriate deductions have been made as permitted under this Agreement,
including without limitation, any liquidated damages attributable to or caused

by Subcontractor's failure to prosecute the Contract work within the Project
Schedule.

8. Contractor may set off the costs o complete the performance of the
Contract Work and any other damages due Contractor against monies due
under any other coniract between Contractor (or any entity owned, controlled
by, affiliated with or under common control with Contractor} and Subcontractor
[or any entity owned, controlled by, affiliated with or under common conirol with

Subcontractor}, whether such contract shall be in effect prior or subsequent to
this Agreement.

?. Coniractor may pay any sums to any such persons, firms, itself or other
entities to whom Subcontractor shall be obligated and to charge such sums paid
to the account of Subcontractor without recourse by Subcontractor. If such sum
is greater than the amount then due Subcontractor, the excess shall be a debt

due from Subcontractor to Contractor and shall bear interest at the rate of 10%
per annum from the date due until paid.

10. Contractor shall also be entitled to use any of Subcontractor's equipment
and consume any materials on the Job Site {without further compensation to
Subconiractor for such use) until it is completed. Subcontractor shall pay
Contractor the cost of such completion or comection, plus a 20% handling

charge. Subcontractor shall receive no additional payment until the Contract
Work is completed.

11. Any Attorneys' fees and other damages incurred by Contractor as a result

of a Default shall be considered a cost to complete the Contract Work and shall
be paid by Subcontractor.
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12. Contractor may pursue any and all such other remedies as may be
provided at law or in equity. |

D. Termingtion for Insolvency. In addition to the rights of Contractor set forth in
Sections XI(B) and (C), Coniractor may immediately invoke the remedies set
forth in Section XI(C) without waiting 48 hours upon the occurrence of any of the
following: (1) the filing of a pefition for relief under the Bankruptcy Code or the
institution of any other insolvency proceedings by, against, or on behalf of
Subcontractor or Owner, (2} the appointment of a receiver for Subcontractor or
Owner, (3) the death, dissolution or liquidation of Subcontractor, {4) the transfer
to others of more than 25% of the assets or ownership interest of Subcontractor,
and (5) any act of insolvency by Subcontractor or Owner.

E. Termination by Confractor. Upon 48 hours writien notice to Subcontractor,
Contracior shall be entitied o terminate this Agreement for any cause

whatsoever, regardiess of whether Subcontractor has begun performance of the
Contract Work. In such circumstance, Subcontractor shall be entitled to receive
that portion of the Contract Price earmned by Subcontractor for Contract Work
performed fo the satisfaction of Contractor, including shop drawings, submittals,
and reasonable mobilization cests, less any payments made prior to the date of
termination of this Agreement upon receipt by Coniractor of payment from
Owner. Subconiractor shall not be entitled to any additional compensation or
damages as a result of termination of this Agreement pursuant to this Section
XI(E). Subcontractor shall make all reasonable efforts to procure cancellation of
all existing orders or contracts upon terms approved by Contractor.

F. Dispute Resolution/Arbitration.

1. Claim. The term “Claim" means a demand or assertion by one of the
parties seeking, as a matier of right, adjustment or interpretation of any
Agreement terms, payment of money, extension of time or other relief with
respect to the terms of the Agreement. The term “Claim" also includes other
disputes and matters in question between Contractor and Subconiractor arising
out of or relating to the Agreement. Claims must be inifiated by written notice.

The responsibility o substantiate Claims shall rest with the party making the
Claim.

2. Mediation.

(a) Any Claim shall be subject to mediation as a condition precedent to
arbitration or the institution of legal or equitable proceedings by either party.

(b) The pariies shall endeavor to resolve their Claims by mediation which
shall be in accordance with the Construction Industry Mediation Rules of the
American Arbitrafion Association in effect as of the date that such Claim arises.
Request for mediation shall be filed in wiiting with the other party to the
Agreement and with the American Arbiiration Association. The request may be
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made concurrently with the filing of a demand for arbitration but, in such event,
mediation shall proceed in advance of arbitration or legal or equitable
proceedings, which shall be stayed pending mediation for a period of 40 days

from the date of filing, unless stayed for a longer period by agreement of the
parties or court order.

(¢) The parties shall share the mediator's fee and any filing fees equally.
The mediation shall be held in Las Vegas, Nevada. Agreements reached in

- mediation shall be enforceable as setfiement agreements in any court having
jurisdiction thereof.

3. Arbitration.

(a) Any Claim shall be subject to arbitration, except those claims that are
required by statute to be litigated (e.g., foreclosure of a mechanic's lien). Prior
to arbitration, the parties shall endeavor to resolve disputes by mediation in
accordance with the provisions of Section XI(F}{2}.

(b) Any Claims not resolved by mediation shall be decided by arbitration
which shall be in accordance with the Construction Industry Arbitration Rules of
the American Arbitration Association in effect as of the date that such Claim
arises. The demand for arbitration shall be filed in writing with the other party to
the Agreement and the American Arbitration Association.

(c) A demand for arbitration shall be made within a reasonable fime after
the Claim has arisen, and in no event shall it be made after the date when

institution of legal or equitable proceedings based on such Claim would be
barred by the applicable statute of limitations.

(d) The party filing a notice of demand for arbitration must assert in the

demand all Claims then known to that party on which arbitration is permitted to
be demanded.

(e) The award rendered by the crbiirofor or arbitrators shall be final, and
judgment may be entered upon it in accordance with applicable law in any
court having jurisdiction thereof

4. Confinued Performance. Notwithstanding any provision of this Agreement,
in the event of any unresolved Claim, dispute, or controversy between
Contractor and Subcontractor related to the Contract Work or this Agreement,
Contractor shall diligently continue to perform the Contract Work to the full
extent practicable pending resolution of the unresolved Claim, and Conitractor

shall continue to make payment required under this Agreement for all Contract
Work that is not directly implicated in the Claim.
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XIl. REPRESENTATIONS OF SUBCONTRACTOR. To induce Contractor to enter into
this Agreement, Subconiractor covenants, represents and warranis as follows:

A. Authority. Subconiractoris duly organized and in good standing under the
laws of the State of Nevada, and has all necessary powers io carry on its business

and has the right, power, legal capacity and authority to enter into this
Agreement.

B. Litigation. Except as disclosed to Coniractor, in writing, prior to the Effective
Date, there is no bankruptcy, reorganization, suit, action, arbitration, or legal
administrative or other proceeding, or non-insured workers' compensation claim
or governmental invesfigation pending or threatened, against Subcentractor or

to the knowledge of Subcontractor, against any affiliate, general partners or
shareholders of Subcontractor.

C. Financlal Capability and Skill. Subcontractoris and must continue to remain
financially solvent and financially capable of discharging its obligations under

this Agreement. Subcontractor and everyone acting on behalf of Subcontractor
in connection with the performance of the Contract Work is skilled in performing
the Contract Work and in the means, methods, techniques, sequences and
procedures related to completing the Contract Work in the most expeditious
and economical manner consistent with the interest of Contractor.

D. licenses/Permits. Subcontractor has and shalll maintain, or shail pay for and
maintain, all necessary licenses, Subconiractor specific permits, and
governmental fees necessary to perform the Contract Work and all other
obligations of Subcontractor under this Agreement.

Xl  MISCELLANEOUS.

A. Nondiscrimination. Subcontractor shall abide by and comply with all
procedures, rules and regulations concermning nondiscrimination issued by any

governmental agency or authority, insofar as they apply to Subcontractor's
performance of this Agreement.

B. Nolice. Any notice required or permitted by this Agreement shall be in wiiting
and shall be delivered as follows with notice deemed given as indicated: {1) by
personal delivery, when delivered personally; {2} by overnight courier, upon
written or electronic verification of receipt; (3) by electronic mail or facsimite,
upon transmission; or (4) by certified or registered mail, return receipt requested,
upon verification of receipt. Notice shall be sent to the addresses sef forth on the

first page of this Agreement or such other address as either party may specify in
writing.

C. Construction; No Waiver. Whenever used in this Agreement, the singular shall
include the plural and the plural the singulor. Delay in the enforcement of any
remedy in the event of a breach of any term or condition hereof or in the
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exercise by either party of any right hereunder shall not be construed as a
waiver. This Agreement and all of the addenda, attachments, schedules and
exhibits hereto, which are hereby incorporated into this Agreement by this
reference, constitute the entire Agreement between the parties.

D. Injunctive Rellef for Breach. Subconiractor's obligations under this
Agreement are of a unique character that gives them particular value. A

breach of any of such obligations will result in imreparable and continuing
damage to Contractor for which there will be no adequate remedy at law. In
the event of such breach, Contractor will be entitled to injunctive relief and/or a
decree for specific performance, and such other and further relief as may be
proper {including monetary damages if appropriate).

E. Merger Clause. This Agreement represents the entire and integrated
agreement between Contractor and Subcontractor related to the subject
matter hereof and supersedes all prior negotiations, representations,

agreements, communications, bids, proposals, and estimates, whether written or
oral.

F. Amendment and Termination. Subject to Section VI{C) and Sections XI{C)
and (D), this Agreement may be amended or terminated only by written
instrument executed by both Contractor and Subcontractor.

G. Severabillly. If any portion of this Agreement is declared by court of
competent jurisdiction o be invalid or unenforceable, such portion shall be
deemed severed from this Agreement, and the remaining portions shall remain

in full force as though such invalid or unenforceable portion had not been a part
of this Agreement.

H. Asslanment. Contractor and Owner may, at any time, assign the whole or
any part of this Agreement. Subconfractor shall not assign or further subcontract
(with the exception of those subcontractors listed by Subcontractor pursuant to
Section xxx) any portion of the Coniract Work without the prior written consent of
Contractor. Coniractor's consent to an assignment shall not relieve or release
Subcontractor from all obligations of the Agreement. Subcontractor

acknowledges the reasonableness of this provision due to the personal service
nature of this Agreement.

l. Title to Improvements. Title to all materials, fixtures, plans and installations shall
be deemed vested in Contractor when such has been instalied, affixed
permanently to the realty, or otherwise delivered to and accepted by
Contractor. Contractor shall not be liable for loss or damage to any material or
fixtures as to which titie is not then vested in Contractor at the time of such loss or

damage as herein provided, whether such material or fixtures are on the Job
Site, in transit, or under the conrol of Contractor.
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J. Continuation of Work. During all disputes, actions, claims or other matters
arising out or relating to this Agreement or the breach thereof, Subcontractor
shall carry on its duties hereunder and maintain the schedule for performance for
the Contract Work. Subcontractor shall be paid for performance of undisputed
Contract Work, in accordance with the terms of this Agreement.

K. Interpretation and Governing Law: Time. This Agreement shall not be
construed against the party who prepared it, but shall be construed as though
prepared by both parties; the parties thereby waiving the effect of any statute or
law providing for uncertainties in a confract to be construed against the party
who prepared the agreement. This Agreement shall be construed and
govemed by the laws of the State of Nevada. Subject to Section XI{F). any
litigation or other proceedings regarding this Agreement shall be brought in the

applicable court in Clark County, Nevada. 1t is mutually accepted that time is of
the essence in this Agreement.

L. litigation Fees.

1. Payment to Prevailing Party. It is expressly understood that this Agreement
shallinclude an Arbitration Provision as shown in Section XI(F}). In the event that
any negotiation, suit, action, arbitration, or mediation is instituted to enforce or
interpret any provision in this Agreement or to resolve any dispute arising from or
related to the Work, the prevdiling party in such negotiation, suit, action,
arbitration, or mediation shall be entitied to recover, in addition to any other
relief to which it is entitled, from the losing party all fees, costs and expenses of
enforcing any right of such prevailing party under or with respect to this
Agreement, including, without limitation, such reasonable fees and expenses of
attorneys and accountants, which shall include, without limitation, all fees, costs
and expenses of appeals. For purposes of this Agreement, the "prevailing party”
shall be the party who recovers a greater percentage of the disputed amount,

as well as a party who dismisses an action for recovery hereunder in exchange
for greater settlement of the sums allegedly due.

2, Aftorneys’ Fees in Third Parly Litigation. If any party is required 1o initiate or
defend any action or proceeding with a third party (including, without limitation,
any cross-compliant, counterclaim or third party claim as well as any claim
brought by Owner} because of the other party's breach or alleged breach of

this Agreement, and such parly is the prevailing party in such action or
proceeding, such shall be entitled to it's attomeys' fees.

M. Independent Contractor. Subcontractoris an independent contractor and
shall, at Subcontractor’s sole expense, and without increase in the Contract

Price, comply with all Laws and pay all manufacturers' sales, use and processing
taxes and all federal, state and local taxes.
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N. Survival of Obligations. Any indemnity, guaranty, representation or warranty
given by Subcontractor to Contractor in this Agreement shall survive the
expiration or termination of this Agreement.

O. Third Parly Beneficiaries.

1. Subject to Section XIII{O}(2) and as expressly set forth elsewhere in this
Agreement, this Agreement is between Contractor and Subconiractor. Except
as expressly set forth herein, no other person or entity is intended to be, nor shall

be, benefited by the terms hereof, whether as a third party beneficiary or
otherwise.

2. Notwithstanding any provision of this Agreement, it is expressly agreed
that Owner is a third-party beneficiary of Subcontractor's obligations under this
Subcontractor Agreement, including without limitation, any indemnity, warranty,
insurance, or liquidated damage provisions obtained by Contractors.

P. Substance Abuse Tesling. Contractor shall have the right {but not the
obligation) to require all personnel of Subcontractors, and its subcontractors, to
be tested for substance abuse. Should any individuai refuse to be so tested than

that individual shall be considered an unfit person per Section Ill{A) and shall not
work on the Project Site.

Q. Counterparls. This Agreement may be executed in counterparis, all of which
together shall constitute one and the same agreement. Signatures to this

Agreement may be transmitted via facsimile or PDF, and such signatures shall be
deemed to be origingks.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the
Effective Date.
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, a (circle one)
sole proprietorship, partnership.

;%% o /0-20-c6"

Contractor

Camco Pacific Construction Company, Inc.,
a Cadlifornia corporation

By:
Its:

Contractor's License Number:

Federal Tax ID or FICA No.:
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ADDENDUM 1

FURTHER DESCRIPTION OF THE CONTRACT WORK

Subcontractor shall furnish and install all labor, material, supervision, equipment,
tools, transportation, submittals, taxes, insurance., hoisting, scaffolding, specialty
permits and incidentals as required for a complete Doors, Frames, Hardware, job
per the Project Contract Documents and the Project Schedule.

Scope: Bldg 2: installation of 6 single doors and 11 pairs of doors. Door hardware per
New World West. Glaze building complete and close up. Glass: Atlantica over SN68
Heat Strengthen and tempered where required by code.

Building 2 = $88,000.00

Bldg 3: installation of New World West metal, doors, and glass to mirror building 2.
Door hardware to mirror building 2. Glaze building complete and close up. Glass:

Atlantica over SN68 Heat Strengthen and tempered where required by code.
Building 3 = $111,000.00
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ADDENDUM 2
PROJECT CONTRACT DOCUMENTS

Contractor has {a) delivered to Subcontractor a disk entitied "ManhattanWest
Construction Drawings August 29, 2008" containing all of the actual drawings,
documents, and submittals for the Project (excluding the shop drawings) and (b)
made available to Subcontractor all of the shop drawings for the Project
(collectively, the "Proiect Contract Documents”). Prior to the Effective Date, [q)
Subcontractor received and reviewed the Project Contract Documents and (b)
both parties hereby acknowledge that the version of such documents as of the
Effective Date are hereby incorporated into this Agreement and shall serve as
the relevant construction documents for purposes of this Agreement.
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ADDENDUM 3
LIST OF SUPPLIERS AND SUBCONTRACTORS

The following is a list of all suppliers and subconiractors whose materials
and services will be or have been utilized by Subconiractor in the performance
of the Contract Work or as described in the Invoice, together with a description
of the materials and services provided by such suppliers and subcontractors in
connection with the Contract Work, and the price charged by such suppliers
and subcontractors for such materials and services. If necessary, this list will be
continued on an additional sheet. If this list is being submitted with an Invoice,
attach a copy of each invoice submitted by the following suppliers and
subcontractors representing all of the materials and services that Subcontractor
has provided during the applicable Invoice period.,

Name and Address

Material or Service Provided Price Charged

iy, MeATIT T~ Al 2o

L as l/ég4~5 v Derae$

2. Name: s G-1nsS
Address: Pe ﬁ/zi‘t‘

L as (}5(94.5

~ Gass ~ g S ovv—

3. Name:
Address:

4, Name:
Address: -

Invoice Period: , 200_to , 200

Fast Glass

W 7T ORp-cf
w A
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ADDENDUM 4
PROJECT SCHEDULE
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ADDENDUM 5

CONTRACT PRICE, SCHEDULE OF VALUES, UNIT PRICES, AND ALLOWANCES

Contract Price: $199.000.00

Schedule of Values: See Attached.

Unit Prices: See Attached.

Allowances: Contractor and Subcontractor acknowledge that the

costs of certain options of the Project Work are
incapable of exact determination at the time of
execution of this Agreement. Contractor and
Subcontractor have agreed upon reasonable
estimates of such costs based upon all available
information for such portion of the Contract Work.
These estimaies are called “Allowances.”
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ADDENDUM &

FORM OF CHANGE ORDER ESTIMATE

—— Rl PP U
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Assessor’s Parcel Number: @ Fee §17.00 "

163-32-101-019 N/C Fee: $0.

After recorded, mail to | 12/18/2008 10:4:21
B, 120080314258

Ryan J. Works, Esq. ,

Mlcl:aDona[d Carano c\}\mson LLP Requestor:

2300 West Sahara Avenue, Suite 1000 R WORKS

Las Vegas, NV 89102

llllHlIlII|||\\|||||Il1!Illi||l|||lll|\ll||

20081218-0001289

Debbie Convay

Clark County Recorder Pgs: 4

NOTICE OF LIEN

The undersigned claims a lien upon the property described in this notice for work,
materials or equipment furnished for the improvement of the property identified
as Manhattan West.

1.

2.

The amount of the original contract is $ 199,000.00.

The total amount of all additional or changed work, materials and
equipment, if any, is $ 0.00.

The total amount of all payments received to date is $ 0.00.

The amount of the lien, after deducting all just credits and offsets, is
$ 199,000.00.

The name of the owner, if known, of the property is:

Gemstone Development West, Inc.
9121 W. Russell Road, Suite 117
Las Vegas, NV 89148 -

The name of the person by whom the lien claimant was employed or to
whom the lien claimant furnished or agreed to furnish work, materials or
equipment is:

Camco Pacific Construction Co., Inc
2925 E. Patrick LLane, Suite G
Las Vegas, NV 89120

A brief statement of the terms of payment of the lien claimant’s contract is:

Lien claimant was to be paid the $ 199,000 original contract value,
less fifteen thousand dollars retainage, in response to progress
payment applications. Final payment (including retainage) was to
be paid upon fulfilment of the lien claimant’'s obligations under the
contract.
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8. A description of the property to be charged With the lien is:
Property: 9205 W. Russell Road, Las Vegas, NV 89148
Assessor Description: See, Exhibit “A” attached hereto.
Assessor's Parcel no.. 163-32-101-019

Fast Glass

STATE OF NEVADA )
) SS.
COUNTY OF CLARK )

— |
A’é&l/&' &ﬂﬁx/ , being first duly sworn on oath according

to law, deposes and says:

| have read the foregoing Notice of Lien, know the contents thereof, and state
that the same is true of my own personal knowledge, except those matters stated
upon information and belief, and, as to those matters, | believe them to be true.

Subscribed and sworn to before me
this _/§day of December, 2008.

Masde Nl

Notary Public @d_asr)d for
said County ant-State

RECORDER’S NOTE:
NOTARY STAMP/SEAL IS VISIBLE,
HOWEVER THE INK COLOR
MAY NOT BE REPRODUCIBLE

250478.1
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Exhibit “A”

All that certain real property situated in the County of Clark, State of Nevada,
described as follows:

PARCEL 1:

The West Half (W1/2) of the Northeast Quarter (NE1/4) of the Northwest Quarter
(NW1/4) of the Northwest Quarter (NW1/4) of Section 32, Township 21 South,
Range 60 East, M.D.B. & M

EXCEPTING THEREFROM that property conveyed to Clark County by Grant
Deed recorded September 22, 1972 in Book 265 as Document No. 224982 of

Official Records.

AND EXCEPTING THEREFROM that property conveyed to the County of Clark
by Grant, Bargain, Sale and Dedication Deed recorded August 23, 2007 in Book
20070823 as Document No. 0004782 of Official Records.

TOGETHER WITH that property shown in Order of Vacation recorded August 23,
2007 in Book 20070823 as Document No, 0004781 and re-recorded August 28,
2007 in Book 20070828 as Document No. 0004280 of Official Records.

ASSESSOR’S PARCEL NO.: 163-32-101-003

PARCEL 2:

The East Half (E1/2) of the Northeast Quarter (NE1/4) of the Northwest Quarter
(NW1/4) of the Northwest Quarter (NW1/4) of Section 32, Township 21 South,
Range 60 East, M.D.B.&M.

EXCEPTING THEREFROM the Southerly 396 feet thereof.

AND EXCEPTING THEREFROM that property conveyed to Clark County by
Grant Deed recorded September 22, 1972 in Book 265 as Document No. 224981

of Official Records.

TOGETHER WITH that property shown in Order of Vacation recorded August 23,
2007 in Book 20070823 as Document No. 0004781 and re-recorded August 28,
2007 in Book 20070828 as Document No. 0004280 of Official Records.

ASSESSOR’S PARCEL NO.: 163-32-101-004
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PARCEL 3:

The Southerly 396 feet of the East Half (E1/2) of the Northeast Quarter (NE1/4)
of the Northwest Quarter (NVW1/4) of the Northwest Quarter (NW1/4) of Section
32, Township 32 South, Range 60 East, M.D.B.&M.

ASSESSOR’S PARCEL NO.: 163-32-101-005
PARCEL 4:

The West Half (W1/2) of the Northwest Quarter (NW1/4) of the Northeast Quarter
(NE1/4) of the Northwest Quarter (NW1/4) of Section 32, Township 21 South,
Range 60 East, M.D.B.&M. |

EXCEPTING THEREFROM that property conveyed to Clark County by Grant
Deed recorded September 22, 1972 in Book 265 as Document No. 224994 of
Official Records.

FURTHER EXCEPTING THEREFROM that property shown in Final Order
Condemnation recorded November 20, 1998 in Book 981120 as Document No.
00763 of Official Records.

ASSESSOR’S PARCEL NO.: 163-32-101-014

PARCEL. 5:

The East Half (E1/2) of the Southeast Quarter (SE1/4) of the Northwest Quarter
(NW1/4) of the Northwest Quarter (NW1/4) of Section 32, Township 21 South,
Range 60 East, M.D.B.&M.

EXCEPTING THEREFROM that property conveyed to the County of Clark by
Grant, Bargain, Sale and Dedication Deed recorded August 23, 2007 in Book
20070823 as Document No. 0004783 of Official Records.

ASSESSOR'’S PARCEL NO.: 163-32-101-010

NOTE: THE NEW PARCEL NO. FOR THE ALL OF THE ABOVE IS
163-32-101-019
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KUMMER XAEMPFER BONNEEL]
RENSHAW & FERRARIO
Saventh Floor
3800 Howard Hughes Paroway
Las Voyas, Nevada B9189

%
ORIGINAL

COMP 1 ' =9
JAMES E. SMYTH }
Nevada Bar No, 6506

KUMMER KAEMPFER BONNER RENSHAW & FERRARIO 009 Hay th P 13
3800 Howard Hughes Parkway - Seventh Floor
Las Vegas, Nevada 89169 /

Tel: (702) 792-7000 i o:/:—,ﬂ,/
Fax: (702) 796-7181

ismyth@kkbrf.com

e

/_“*_—*\_
A 09 590319-¢

i

[. BIANCA LEDERER

BLUFF & ASSOCIATES P.C.

844 North 4™ Avenue

Phoenix, Arizona §5003-1314

Tel:  602-452-2000

Fax: 602-452-2011
roclawyers(dhotmail.com

Pro Hac Vice pending

Attorneys for Plaintiff
DISTRICT COURT

CLARK COUNTY, NEVADA

HD SUPPLY CONSTRUCTION Case No. A - 0 ?\'\5-6{ O 5 lq - C

SUPPLY, L.P. d/b/a WHITE CAP Dept:
CONSTRUCTION SUPPLY, Inc., a lawful
business,

PlaintifT,

V.

GEMSTONE DEVELOPMENT WEST, COMPLAINT

INC., a Nevada corporation; GEMSTONE
DEVELOPMENT, LLC; GEMSTONE
DEVELOPMENT WEST, LLC;
ALEXANDER EDELSTEIN and JANE
DOE EDELSTEIN, a married couple;
CAMCO PACIFIC CONSTRUCTION
COMPANY, INC., a foreign corporation;
SCOTT FINANCIAL CORPORATION, a
foreign corporation; and DOES 1-100,
VARIOUS UNKNOWN ENTITIES and
INDIVIDUALS,

ARBITRATION EXEMPT
ACTION CONCERNING
TITLE TO REAL PROPERTY

750123_1.00C 01000.1¢

Defendants. /?/k\

Page 1 of 10

AA 000947




]

10

11

12

13

14

18

19

20

21

22

23

24

KUMMER KAEMPFER BONNER
RENSHAW & FERRARIO
Seventh Floor
3800 Howard Hughes Parkway
Las Vepas, Nevada 83189

COMPLAINT FOR FORECLOSURE OF MECHANIC’'S LIEN

Plaintiff, HD Supply Construction Supply, L.P. dba White Cap Construction Supply, Inc.
(*White Cap”) through its undersigned counsel, for its Complaint against Defendants Gemstone
Development West, Inc., Gemstone Development West, LLC, Gemstone Development, LLC
{(hereinafter referred to collectively as “Gemstone™), Alexander Edelstein (“Edelstein™), Jane Doe
Edelstein, Camco Pacific Construction Company, Inc. {“Camco™), and Scott Financial

Corporaticn (“Scott Financial”) alleges as follows:

THE PARTIES

1. Plaintiff is authorized to conduct business in the State of Nevada and engages in
the business of providing goods, materials, and/or supplies to contractors and construction
projects throughout the state.

2. Gemstone is comprised of two Nevada limited liability companies and one
Nevada corporation, all maintaining their principal places of business in the city of Las Vegas,
Clark County, Nevada.

3. Gemstone maintains an interest in the property that is the subject of Plaintiff’s
Complaint, as set forth below.

4, Defendant Edelstein is the president, director, secretary, and treasurer of
Gemstone and a personal guarantor of the contract upon which this action is predicated.

5. Edelstein is an owner or reputed owner of the property known as Manhattan West
Condos located at 9205 West Russell Road #117, Las Vegas, NV 89148-1238 (hereinafier
referred to as the “Manhattan West Project”),

6. Defendant Jane Doe Edelstein is the wife of Defendant Edelstein. All actions as
alleged herein taken on behalf of Defendant Alexander Edelstein were taken on behalf of and for
the benefit of the Edelstein marital community. Plaintiff shall name Jane Doe Edelstein by
means of a properly amended Complaint if and when her name becomes known.

7. Camco is a California corporation authorized to conduct business in the State of

Nevada.

750123_1.00C 01000.10
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KUMMER KAEMPFER BONNER
RENSHAW & FERRARIO
Seventh Floor
3800 Howard Hughes Parkway
l.ag Vagas, Nevada B9168

8. Camco owns or claims an intergst in the real property underlying the Manhattan
West Project.
9. Defendant Scott Financial is a North Dakota corporation authorized to conduct

business in the State of Nevada.

10. Scott Financial owns or claims an interest in the real property underlying the
Manhattan West Project.

11, DOES 1-100 are various unknown individuals or entities, however organized, that
may have some interest in the real property at issue in this Complaint as alleged herein, and
whom Plaintiff shall name by means of a properly amended Complaint if and when the names of
DOES 1-100 become known.

12. The maiters alleged in this Complaint occurred in Clark County, Nevada, and the
property at issue in this litigation is also located in Clark County, Nevada. Therefore,

jurisdiction and venue are proper before this Court,

'
GENERAL ALLEGATIONS

13, On or about 26-Sep-2008, Plaintiff entered into a written credit agreement
(“Credit Agreement”) with Defendants Gemstone and Edelstein, which contained a continuing
personal guarantee (“Continuing Personal Guarantee™). Pursuant thereto, Plaintiff agreed to
provide certain construction goods and materials to the Manhattan West Project on credit. A true
and correct copy of the signed Credit Agreement, as well as an enlarged blank copy of the
material terms thereof, is attached hereto and incorporated by reference herein as “Exhibit A.”

14, On or about 26-Sep-2008, Defendant Edelstein signed and executed the
Continuing Personal Guarantee portion of the Credit Agreement, which personally guaranteed
payment to Plaintiff for supplies purchased under the terms of the Credit Agreement.

15, Between approximately 09-Sep-2008 and 09-Dec-2008, Defendants placed

numerous orders for construction materials to be delivered to the Manhattan West Project.

750123_1.DCC 0100010
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KUMMER KAEMPFER BONNER
REN3SHAW & FERRARIO
Saventh Floor
3800 Howard Hughes Parkway
Las Vogas, Nevada B3169

16.  In reliance on the Credit Agreement and Continuing Personal Guarantee made
part thereof, Plaintiff provided the construction supplics to the Manhattan West Project on credit
and timely invoiced Defendants for these purchases.

17.  Despite Plaintiff’s repeated requests, Defendants failed to pay for such supplies
within the payment terms and conditions set forth in the Credit Application, and continue to
refuse to make payment to Plaintiff.

18.  After deducting any payments, offsets or credits to which Defendants may be
entitled, Defendants are presently indebted to Plaintiff in the principal amount of $61,301.31.

19.  Pursuant to the Credit Application, Plaintiff is entitled to interest from Defendants
computed at the rate of 18% per annum from the dates Defendants’ debts became due until paid
in full. As of 01-Apr-2009, accumulated intercst equals $4,857.28 and continues per diem at the
rate of $30.23. Sce interest calculations attached as Exhibit “B.”

20.  On 15-Sep-2008, within the time period set forth in Nev. Rev. Stat. § 108.245,
Plaintiff caused to be delivered by certified mail its Preliminary Notice of Material Supplied
(“Preliminary Notice™) to Defendants, the owners or reputed owners of the property on which
the Manhattan West Project was being constructed.

21.  Plaintiff timely delivered its Preliminary Notice to Camco, the original contractor
or reputed contractor relating to the Project and whom also owns or claims an interest in the
property underlying the Manhattan West Project.

22. On 21-Jan-2009, Plaintiff timely recorded its Notice of Lien with the county
recorder in Clark County, where the Manhattan West Project is located, pursuant to Nev. Rev.
State 108.226. Plaintiff’s Lien, recorded as Instrument Number 20090121-0004210 and as
amended by Instrumeni Number 20090512-0001679, in the principal sum of $61,301.31, is
valid. A 1true and correct copy of the Amended Lien is attached hereto as Exhibit “C” and
incorporated by reference herein. A true and correct copy of the Preliminary Notice referred to

in paragraph 20 above is included as part of the Lien in Exhibit “C.”

750123 1.00C 01000.10 Page 4 of 10
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KUMMER KAEMPFER BONNER
RENSHAW & FERRARIO
Seventh Floor
3800 Howard Hughas Parkway
Las Vegas, Nevada B9169

FIRST CLAIM FOR RELIEF

(MECHANIC'S LIEN FORECLOSURE - ALL DEFENDANTS)

23, Plaintiff hereby incorporates by reference each of the allegations set forth in the
preceding Paragraphs of this Complaint as though fully set forth hereinafter.

24, On 15-Sep-2008, within the time period set forth in Nev. Rev. Stat. § 108.245,
Plaintiff caused to be delivered by certified mail its Preliminary Notice to the owners or reputed
owners of the property on which the Manhattan West Project was being constructed, and Camco,
the original contractor or reputed contractor, |

25.  On 21-Jan-2009, Plaintiff timely recorded its Lien with the county recorder in
Clark County, where the Manhattan West Project is located, pursuant to Nev. Rev. State
108.226. Plaintiff’s Lien, recorded as Instrument Number 20090121-0004210 in the principal
sum of $61,301.31, illustrates the amount owed by Defendants for materials and services
supplied by Plaintiff to the Manhattan West Project.

26. The Lien is valid because it contains 1) A statement of the claimant’s demand
after deducting all just credits and offsets; 2) The name of the owner or reputed owner if known;
3) The name of the person by whom the claimant was employed or 10 whom the claimant
furnished material; 4) A statement of the terms, time given, and conditions of the claimant’s
contract; and 5) A description of the property to be charged with the lien sufficient for
identification.

27, At various dates for which the dates of transaction are available and evidenced by
recorded documents available at the Clark County Recorder’s office, various other entities, Does
1-100, assert a claim or an interest in the real property upon which the Manhattan West Project is
constructed and which is the subject of this lawsuit,

28.  Plaintiff alleges that its Lien against the real property upon which the Manhattan
West Project is constructed, is valid and has attached against the interest of Defendants as
owners or reputed owners thereof, and against the interests of any other parties claiming a

separate interest in the real property upon which the Manhattan West Project is constructed.

750123_1.00C 0100010
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3800 Howard Hughes Parkway
Las Vegas, Nevada B9189

29.  The time period to foreclose Plaintiff’s Lien did not expire prior to filing of the
initial Complaint.

30. By virtue of Plaintiff’s foreclosure of its Lien, Plaintiff is further entitled to costs
pursuant to Nev. Rev. Stat. § 18.110 and an award of its attorneys’ fees pursuant to Nev. Rev.

Stat. § 108.237.

SECOND CLAIM FOR RELIEF

{ BREACH OF CONTRACT - (GEMSTONE AND EDELSTEIN)

31.  Plaintiff hereby incorporates by reference cach of the allegations set forth in the
preceding Paragraphs of this Complaint as though fully set forth hereinafier.

32. Plaintiff tendered an offer to Defendants for the supply of valuable consideration
to provide construction supplies on credit pursuant to the Credit Agreement.

33.  Through represenlatzon, Defendants accepted this offer and received the
merchandise.

34.  Plaintiff tendered valuable consideration by providing the merchandise, and in
doing so suffered a detriment.

35.  The Credit Agreement constitutes a valid and binding Contract between Plaintiff
and Defendants.

36.  All conditions precedent for Defendants’ performance were met by Plaintiff.

37.  Despite repeated demands for payment, Defendants have failed and refused to
perform under the terms of the Contract.

38. By failing to pay Plaintiff for the merchandise, Defendants have breached the
Contract with Plaintiff.

39.  As a result of such breach, Plaintiff has been damaged in the principal amount of
$61,301.31 plus interest at a rate of 18% per annum, as well as attorneys’ fees and costs as set

forth herein and below.

750123_1.00C 01000.10 Page 6 of 10

AA 000952




10

11

12

13

14

15

16

17

18

19

20

2%

22

23

24

KUMMER KAEMPFER BONNER
RENSHAW & FERRARID
Sevonth Floar
3800 Howard Hughes Parkway
Las Vegas, Nevada 88189

THIRD CLAIM FOR RELIE

(BREACH OF PERSONAL GUARANTEE - EDELSTEIN)

40,  Plaintiff hereby incorporates by reference each of the allegations set forth in the
preceding Paragraphs of this Complaint as though fully set forth hereinafier.

41. Defendant executed an absoiu{e and unconditional Fersonal Guarantee on behalf
of Gemstone with respect to any supplies and/or goods that Gemstone purchased from Plaintiff
on credit,

42, Plaintiff performed any and all conditions precedent for Defendant’s performance
under the Continuing Personal Guarantee.

43, Despite repeated demands for payment, Defendant has failed and refused to
perform under the Contract in accordance with the Continuing Personal Guarantee.

44,  As a result of Defendant’s failure to perform under the Contract and Continuing
Personal Guarantee, Plaintiff has suffered damages in the principal amount of $61,301.31 plus

interest at a rate of 18% per annum, atlorneys’ fees and costs as set forth herein and below.

i
FOURTH CLLAIM FOR RELIEF

(QUANTUM MERUIT - GEMSTONE AND EDELSTEIN)

45.  Plaintiff hereby incorporates by reference each of the allegations set forth in the
preceding Paragraphs of this Complaint as though fully set forth hereinafter.

46.  Plaintiff requested that Defendants pay for its supplies as agreed to under the
terms of the Credit Agreement and Continuing Personal Guarantee.

47.  Plaintiff provided the materials requested by Defendants in reliance on the
promises of Defendants to pay the reasonable value thereof, as indicated by Plaintiff’s invoices.

48.  Defendants failed and refused to pay Plaintiff for the reasonable value of
materials that Plaintiff provided in accordance with the terms of the Credil Agreement and
Continuing Personal Guarantee.

49, In the event that the Credit Agreement between Plaintiff and Defendants is

deemed to be non-binding, unenforceable, or subject to any other contractual defense, Plaintiff

750123_1 DOC 01000.10
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KUMMER KAEMPFER BONNER
RENSHAW & FERRARIO
Sevonth Floor
3800 Howard Hughes Parkway
Las Vegas, Nevada 39168

alleges that there was a contract-in-fact with Defendants, who have been unjustly enriched by
their acceptance and use of Plaintiff’s supplies due to Defendants’ refusal and failure to pay
Plaintiff for the reasonable value of said supplies used and incorporated into the Manhattan West
Project.

50. The reasonable and agreed upon value of the work that remains due and owing to

Plaintiff from Defendants is the principal amount of $61,301.31, plus applicable interest as set

forth herein.
FIFTH CLAIM FOR RELIEF
(ACCOUNT STATED - GEMSTONE AND EDELSTEIN)
51. Plaintiff hereby incorporates by reference each of the allegations set forth in the

preceding Paragraphs of this Complaint as though fully set forth hereinafter.

52.  Plaintiff and Defendants agree that the principal balance due and owing on the
aforementioned accounts is $61,301.31. In the alternative, Plaintiff alleges that Defendants
regularly received invoices and/or billing statements requesting payment be provided in its
regular course of business and setting forth the balance on the account of Defendants, together
with a description of the products that Plaintiff provided to Defendants and that Defendants did
not object in writing to any of those invoices and/or progress billing statements prepared and
submitted by Plaintiff. Having thus acquiesceglto the invoices, Defendants have acknowledged
the validity and amount of this debt as a mattey of law,

53.  Defendants have failed and refused to pay Plaintiff the agreed-upon amounts as

reflected by the stated account balance despite the demand from Plaintiff to do so and thus owe

an account stated of $61,301.31 to Plaintiff, plus applicable interest as set forth herein.

SIXTH CLAIM FOR RELIEF

(UNJUST ENRICHMENT -~ ALL DEFENDANTS)

54.  Plaintiff hereby incorporates by reference each of the allegations set forth in the

preceding Paragraphs of this Complaint as though fully set forth hereinafter.

750123_1.00C 01000.10
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KUMMER KAEMPFER BONNER
RENSHAW & FERRARIO
Sevonth Floor
3800 Howard Hughas Parkway
Las Vagas, Nevada 89169

55. Plaintiff tendered an offer to Defendants for the supply of valuable consideration
to provide construction supplies on credit.

56. Defendants accepted this offer and received the construction supplies.

57. Plaintiff tendercd valuable consideration to Defendants by providing construction
supplies, goods and materials to the Manhattan West Project set forth herein and in doing so
incurred detriment.

58.  Plaintiff has performed any and all conditions precedent for Defendants’
performance of payment.

59.  Despite repeated demands for payment, Defendants have failed and refused to
perform or pay Plaintiff.

60.  As a tesult of Defendants’® acceptance of the valuable consideration tendered by
Plaintiff, and Defendants’ failure and refusal to perform or pay, Defendants have been unjustly
enriched and Plaintiff has been impoverished.

61.  As a result of such unjust enrichment, Plaintiff has been damaged as herein set
forth in a principal amount of $61,301.31, plus applicable interest as set forth herein.

WHEREFORE, PlaintifT prays for judgment against Defendants as follows:

1. That judgment be entered against Defendants, and each of them, jointly and
severally, in such principal amount to be proven at trial, but in no event less than $61,301.31,
together with accrued pre-judgment interest at the rate of 18% per annum from the date such
sums became due until paid in full. As of 10-:1\/lar-2009, accumulated interest equals $4,192.20
and continues per diem in the amount of $30.23;

2. For Plaintiff Manhattan West’s Lien to be adjudged a valid mechanic’s lien, and
that it has attached to the real property upon which the Manhattan West Project was constructed
in the sum of $61,301.31, together with accrued pre-judgment interest at the rate of 18% per
annum from the such sums became due until paid in full. As of 01-Apr-2009, accumulated
interest equals $4,857.28, and continues per diem in the amount of $30.23;

3. For this Honorable Court to order Plaintiff Manhattan West’s Lien be foreclosed

against the title or interest of the Defendants, in accordance with the laws of the State of Nevada,

750123_1.00C 01000.10
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KUMMER KAEMPFER BONNER
RENSHAW & FERRARID
Seventh Floor
3800 Howard Hughes Parkway
Las Vegas, Nevada 89169

and that the proceeds of the sale, after deducting the costs and expenses thereof, be paid to
Plaintiff in satisfaction of the judgment as requested herein, and if the proceeds of said sale are
insufficient to satisfy the judgment, then to recover the balance remaining unpaid out of any
other property or real property that may be subject 1o execution;

4. That judgment be entered against Defendants, and each of them, jointly and
severally, for reasonable attorneys’ fees and costs incurred in the collection of the outstanding
balances; and

5. For such other and further relief as this Honorable Court deems just and proper.

DATED this Z@h day of May 2009.

KUMMER KAEMPFER BONNER RENSHAW &
FERRARIO

BY:

JAMES . SMYTH 11

Nevada Bar No. 6506

Seventh Floor

3800 Howard Hughes Parkway
Las Vegas, Nevada 89169

I. BIANCA LEDERER,
BLUFF & ASSOCIATES, P.C.
844 North 4™ Avenue

Phoenix, Arizona 85003-1314
Tel:  602-452-2000

Fax: 602-452-2011
roclawyerséhotmail.com

Pro Hac Vice pending

Attarneys for Plaintiff

750123_1.D0C 01000.10

Page 10 of 10

—

AA 000956



EXHIBIT A




82/15/2689 11:87 9497942717 HD SUPPLY/WHITE CAP PAGE B4/85

ot iRt A T an.“l

O uame-,e_ A

AN F..u 111.! . LI‘JgF

de g i sy .\.“-
ii f{'l' i ’"'

||.|,-:-
.,I A

102-4 200/100°4 285-1 + 623 &3 |U4 A)dens QH-iadd 11:20  8D~BI-bWr

AA 000958



([ L Sauthem Calfarnia PH:g48-754-5770 FAX-940-794-2T16
Northem Calitorrta & Pacilc Nomwost PH:925-961-8370 FAX.925-861-0971
Bacides, South West & Ve PHADYSIEBEZY  FACHOUSPATY .
Miwast & Michwrest PH:402-652-5522 FAX:AD2482-4B83 mnctvSalesman
CONSTRUCTION SUPPLY oo aats ™ FAKAATICRE.
=

CREDIT APPLICATION

Far the puIpcss of abtaming maschaaalse from ol ca erudit, D fofowing statwneat is meve riding At you should rely gn =ame a5 coxreet, B au) camplatoty 20d I fazed please foward oclggnil.

Flm Name Phone No. ! }
Ofitcs Acdress i Farla o )
Chy RN, . Y %, "
Maling Address Type of
Gty 2lp Code
Nama of Parent Company i subsidiary Convractor’s Lcanse No.
Likense in what name. fr | Cada 8. o magk
Q) Opersting as a Corporation. 1 Partnsrship U Limtted Parinership Q individual

{ )
Qwnor or Officer Titls Home Phona Ho,
fAnsidence Address Socm! Sacurty No Drivers License No.

}

Ommer or Otficer Tite Homa Phone No.
Resldenca Addmss Bocial Becurity Mo, Drivers Licanss No.

( }
Ownar or Oficer Tida Hosma Phone No.
Residence Address Sooat Security No Driver's Licanse No.
Bank Branch prong Na. | }
Address Checking Account No.
In BT, Prlor -
In presant location since 1z thig lecation: (3 ewmed Dtoased tram whom?
Ever had 2 buginess faiure?  Ql'Yes e Resals Parmit Nou
e, i other SR (o sciein | PUEASE ATTAH CoPY OF PERNIT)
Branch Most Momhly d: Dves Q Ne
Holerancas: Piaazs sl your quiren major suppliors (&t least fhree). Giva only names of thase yoi buy from on cpen acount.
Plrass de pal Hst sopconirasiors o reeokviny credil ascosniz. Fox rmam crwili, piesss sctvte yoov most rresat financist statement

Hame Address Phona Number Account  Number

3

The undertnad cartfias 1hat he above formation o e and cotracd and agreos 10 aay or all goods purchased In comaliance wilh Iba 1asms of the Saller, Uniess otherwso agraad to w1 wnting,
said terme ate trat all goods 218 10 ba paid in hil X calendar days aiter the koo cata. Shauld datnilba made mrpayment whan dus, he dalance plus 1 5% pas manih {18% APR) on &l wipald
sumwmvwah.cnnlmmntuzmumnsun:nna:mq« by Incu 1n tha of the obbgati hear and Buy weolhumismrlm‘lhnmm-dlmatmmm.
Caiformia, and that g monies due and payebis 1o any of tha Whits Cogr o divisioins A3 of buyors pusmuant 1o this agresmant aro dua and peyatia al Whita Cap
Ganstructian Suppiy, nc. Costa Mesa, Caifiormea, Bupd ‘presly consants 0 vonue i Ay Orege Gounty, Cafomia coutt at Saflars opfon, Buyer furiher warmanis and aqreas that any obligatiars
\Acusredt under this agreement aré obligations owed and due to the Whits Cap Companas, ndivitiually and severally, and racognizes 1ha White Cap Companies 2s Whia Cap Construclion Supfly.
Inc, and sy fekiled Wikla Cap company of oo identfied 2s suth, whether opadating undar the Wwhia Cap.name of apy. PeL ungot Wh p operales ita ownad Stoms now, of 1Y
1he tuture. Al ot the undgrignad aulhanze the White Cap G [} igete crodd baciag Lhrough tradit 10ANCES for AW TR kMonC ok 1o TaknD B ard
il intormation, Tha undersigred relsases tha Whita Gan Cormpanies wam al Mablities maliking Trom any yeaqmation rafeasad of oblaned.”

FULL SAME OF COMPANY HONATURE

Qate

CONTINUING PERSONAL GUARANTEE P
(IF A CORPORATION 1S APPLYING FOR CREDIT, THIS QUARANTEE MUST BE SIGNED BY A CORPORATE OFF[GEF[(S).)V

Fnrandincnnuioumnmo!uﬂngammmmhhwmmwwmmmw‘mmmwawdlmwﬁwwl‘ 1 hemsyy absolutaly and tha
crecil acoount, cabt or oblgation of the ahova named corpormts This s a iening o = arﬂsmlmﬁnmmhqaundlbd«ﬁdnl%mm&dﬁl«ﬂmmumlwm
wares rotice of denaut, diigence, esori 1a secuty, ny obligatian {0 pracocd sk agend debtac or any oibes gAY, and axuser of deblor of oihar gbarantars.] furthar agea a pay alf atiomey’s foas,
apd costs and other neomred In of he: bl and this g Rwaqrmlhalhmsmrnomiaalm\,nﬂmybabrwgmhuvomngammmuﬂatyow
option. b thal this 15 binding 1pon iy of any corp or cthar e | may affbc or wilo next 1o my name andlor sigrature.

Oeted thia day of w0 "BUARAKTON SONATURE 1 ALSG PRINT

T elg: on thia Credli feation, If d by tacaimie

machie, wil be acceptablie and binding ws if R were 11 the original. UARAMTOR SIOKATLIRE 7 XL S0 PANT

AA 000959



EXHIBIT B

00000000



White Cap v. Gemslone

e e e SheetDate  01-Apr-09
oo ) Interest Rate 18%
“invdice Date  Invoice  PaymentDue Days  Interest
Amount Date (30 days Late
after Invoice
Date)

 9-Sep-2008 $1.311.91 goct08 174 $112.57

108ep-2008 $a89.58  100ct08 173 $4177

10-Sep-20 $456.12  10-Oct-08 173 $38.91

10-5ep-20 38278 10-0ct:08 173 $32.66

" 10-Sep-2008 $3259  10-0ct08 173 5278
1i-5ep2008  $154.09 1-0ct08 172 $13.07

"14-Sep-2008°  $8,335.14  11-0ct08 172 $707.00

11-5ep-2008  $471492  11:0ct08 {72 $399.83

. 11Sep2008’ $498345  11-0ct08. 172 $422TH
©TTi1Bep-2008  $7,32646  11-0ct08 172 $62744

" '4i-8ep-2008  §630.87  110ct0B 172 $5351

11-Sep2008  $16985  11-0ct08 172 $1438

11:8ép2008°  $19956  11.0c08 172 $1693

12-8ep-2008  $2,118.85 12:0ct-08° 171 $178.88

12-Sep2008  $2933B  12:0ct-08 171 $2474

_ 165ep2008  $142228 16-Oct-08 167  $117.13
:Sep-2008 " T ST00.16° | 190ct0s 164 $8.83

| 22.8ep 2008 $2,100.5  22-0ct08 161  $167.50

| 23Sep2008 $377360  23-Oct08 160 $297.75
24-5ep-2008  $1644.56  24-0ct08 159 $128.95

24-Sep-2008 $183.18  24-0ct-08_ 159 $14.36

| 248ep2008 $237139 24-0ct0B_ 159 $185.94
25-5p-2008  $2.341.48 25:0ct08 158 §182.44

T '10ct2008° ~ 7 §655.85  31-0ct08 152 $40.16

2.0c1-2008 $3,23240  1-Nov-08_ 151 $240.70

| §230.52 5-Nov-08 147 $16.71

08 '$i5i0e6 SNovbs 147 T $11169

8-Oct-2008 $63.54° 7Nov-08_ 145~ $454

1002008 $2,672.12  9-Nov-0B 143 $188.44

7 'i570ct2008 $678.77 Ta-Nov-08 138 84619

| T TTT160ct2008. | '$62160 15-Nov-08 137 §55.51
] 17-0¢l-2008_ ... 16Nov08 136 $681
 21-0ct2008  $19850  20-Nov-08 132 $1292
302008 345054 20-Now-0B_ 132 $29.91
TT720c2008 $78449  21-Nov-08 131 35088
24.0ct2008 $10275  23-Nov-08 129 $6.54

’ 24-0ct-2008  $47919 23 Nov-08 128 3048
T 28002008 $301.70 T 23-Nov-08' 129 $i9.19

- T 7 240ct2008  §1,18781  33Nov08 129 | $7556

) 27-0ct-2008  $327.76 __ 26-Nov-08_ 126 §2037

_ TT27-0ct-2008_ 362495 26-Nov-08 126 $38.83

] " T28.0ct2008 T $8459  28-Nov-0B_ 124 $5.17
6-Nov-2008 §58546 6Dec08 116 $33.49

A T {iNovz008  $278.00 11-Dec08 111 $15.22
- 17Nov-2008 §12823 17-Dec08 105 $6.64
| a-Dec2008 %8459 7Jan09 84 $3.50
9Dec2008  $12229 B8Jan09 83 $501

- ol $61,301.31 " 34,857.28
T T R ’ $685,158.59
| T "Per Diem interest: _§  30.23
“ Page 1 of 1
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Receipt/Conformed Copy

Requestor:

KUMNER KAEMPFER BONNER ET AL

APN# 163-32-112-000 Lien

11-digit Assessor's Parcel Number may be obtained at: Fees: $15.00  N/C Fee:
http:/iredrock.co.clark.nv.us/assrrealprop/ownr.aspx

Debbie Conuay
Clark County Recorder

Amended Notice of Lien

Type of Document
(Example: Declaration of Homestead, Quit Claim Deed, etc.)

Recording Requested By:

Kummer Kaempfer Bonner Renshaw & Ferrario

Return Documents To:

Name Kummer Kaempfer Bonner Renshaw & Ferrario

Address 3800 Howard Hughes Parkway, 7th Floor

City/State/Zip Las Vegas, NV 89169

This page added to provide additional information required by NRS 111,312 Section 1-2
(An additional recording fec of $1.00 will apply)

This cover page must be typed or printed clearly in black ink only.

OR Form 108 ~ 06/06/2007
Coversheet.pdf

05/12/2009 10:26:08 720099165905
Book/Instr: 20092512-0001679
Page Count: 2

$25.00
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After Recording Mail to:

HD Supply/White Cap Const. Supply
2975 Red Hill Avenue #100

Costa Mesa, CA 92626

APN: 163-32-112-000

-AMENDED NOTICE OF LIEN
Instrument No. 20090121-0004210
Recorded 1/21/2009

The undersigned claims a lien upon the property described in this notice for work, or equipment
furnished for the improvement of the property.

The amount of the original contract is: N/A

The total amount of all changes and additions, if any, is _ N/A__.

The total amount of all payments received to date is: _ NFA .

The amount of the lien, after deducting all just credits and offsets is _§$61,301.31 .

The owner ot reputed owner of the above-described property is: Gemstone Development

West, Inc., c/o Alexander Edelstein, 9121 W. Russell Road, #1317, Las Vepas, NV, 89148
1238

6. The name of the person by whom the lien claimant was employed or te whom the lien claimant
furnished or agreed to furnish work, materials or equipment is: Gemstone development West,
Inc., 9121 W. Russell Road, #117, Las Vegas, NV. 89148-1238.

7. The terms, time given and conditions of the contract are: Net 30 days. Payment for said labor
and materials are now due.

8. A description of the property to be charged with the lien is: Manhattan West Condos, 9205
W. Russell Road, Las Yegas, NV 89148, APN: 163-32-112-000.

9. That the Claimant herein is entitled to reasonable attorney’s fees, statutory interest on the
amount of this lien claim and costs incurred in perfecting this lien claim.

AR R

Dated this 7ﬂ day of May 2009.

HD §up itk Cap Co

By:

LuigHemnandez,
(Ti

[%
Flarr?(& Addless: §p) W-CPArihs € A Dl’/ﬁn/o, . 32805

State of entiforia

County of Orange s co ( %ws LW‘M._
LUIS HERNANDEZ, being first duly swarn, deposes and says that he is tth ik for

HD Supply/White Cap Construction Supply, that he has read the foregeing Noticd of Lien and knows
the contents thereof and the contents thereof are true of his own knowledge, except for any matter
therein stated upon information and belief and as for any such matters, he believes them to be true.

SUBSCRIBED and SWORN to before me
On this 77 day of May, 2009,

NOTARY PUBLIC in and for
Said County and State

09050051
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Gemstone Development, LLC
_B_ui!dnf £ Mastec Developer ol“_!‘he Manhattsn Condomintums

Corporats Offlces: 9521 W. Russell Road, Suite 117
+Las Vegas, NV 89148 '
Phore: (702} 614-3193
Tax:  (702).614-0669

The Gemstoae Group Cotpanies

Gerwstods LYS, LLC Gemstone Development West (¢,
Germstons Apache, LLC Gemstone Developes-Services, LLC
Gemstone Deveopmene, LLC Gemsione Development West, LLC
. Compaoy lpfoumation  * Coutact {nformation
Established 2000 Alexander Edelstsin
Incorpousted in the State of Nevada . President & CEQ
. Tioae 3¢ Present Location 2007 ’
Previous Address:
TI00 3. Las Vegas Blwd, Suite 5 '
Las Vagae NV 89123 Billiag Contact;
tature of Business: Constasction Bevelopment Lynx Delann, Booidkreper
Asmuyl Revenues: $100,000,000+ Araber fargensen, Accounting
. Baok Reference
Wells fape  Account No. 5627638053 Phane: (800) 22559335 m\\p
\
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Beltway Ono Devet 3965 5 D ' M
way Coo apmont urango Dr, Las Vegas, NV (707) 247-1920
WRG Desiga 3T W Hortzon Ridge Pkwy, Henderso, NV (702) 990-9300 0% 14 260
OZ Arctiitecture 2L W. Russell Rd, Ste 114 (ag Vegas, NV (702) 405.t7%7
The information provided herein above is provided solely for the purpose of oblaining
credit, { cartify that the information is trug and correct, Additional information mey be
available upor request, ’ .
Alexander Edsisi€in, Peesident & CEQ
Gomstone Group Comgranics
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WOODBURY, MORRIS & BROWN
701 N, Green Valley Parkway, Suite 110

Henderson, Nevada 89074
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ANS/CTCM

STEVEN L. MORRIS

Nevada Bar No. 7454

WOODBURY, MORRIS & BROWN

ORIGINAL

701 N. Green Valley Parkway, Suite 110 a5 4 23 Pl °p
Henderson, Nevada 89074 9
(702) 933-0777
simorris@wmb-law.net /Zcz%_—,_:/
SLERK oF THE co:
Attorneys for . JRT
Camco Pacific Construction Company, Inc. and
Fidelity and Deposit Company of Maryland
08A571228 )
DISTRICT COURT 114542
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation

Plaintiff,
vs.

GEMSTONE DEVELOPMENT WEST,
INC., a Nevada corporation; NEVADA
CONSTRUCTION SERVICES, a Nevada
corporation; SCOTT FINANCIAL
CORPORATION, a North Dakota
corporation, COMMONWEALTH LAND
TITLE INSURANCE COMPANY; FIRST
AMERICAN TITLE INSURANCE
COMPANY; and DOES I through X,

Defendants.

INSULPRO PROJECTS, INC., a Nevada
corporation,

Lien Claimant,
VS.

CAMCO PACIFIC CONSTRUCTION
COMPANY, INC., a California corporation;
FIDELITY AND DEPOSIT COMPANY QOF
MARYLAND; and DOES XXI through
XXV; and ROES CORPORATIONS XI
through XV, inclusive,

Third Party Defendants.

Case No: A571228
Dept. No: X

ANSWER TO INSULPRO PROJECTS,
INC.’S THIRD PARTY COMPLAINT
AND CAMCO PACIFIC
CONSTRUCTION’S COUNTERCLAIM

RECEIVED
MAY 15 7009
SLERK OF THE ooty

1%
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WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774% Fax (702) 933-0778
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CAMCO PACIFIC CONSTRUCTION
COMPANY, INC.,, a California corporation

Counterclaimant,
vs.

INSULPRO PROJECTS, INC., a Nevada
corporation, DOES I through X, inclusive,

Counterdefendant,

Third Party Defendants CAMCO PACIFIC CONSTRUCTION COMPANY, INC.
(hereinafter “Camco™) and FIDELITY AND DEPOSIT COMPANY OF MARYLAND
(hereinafter “Fidelity”’){Camco and Fidelity are sometimes collectively referred to herein as
“Defendants™), by and through their counsel, Steven L. Morris, Esq. of the law firm of
Woodbury, Morris & Brown, hereby answer the Third Party Complaint of INSULPRO
PROIJECTS, INC., a Nevada corporation (hereinafter “Plaintiff”), on file herein, and admit,
deny and allege as follows:

1. Camco and Fidelity are without information or knowledge sufficient to ascertain
the truth of the allegations contained in Paragraphs 10 and 11 of Plaintiff’s Complaint, and
therefore deny each and every allegation contained therein.

2. Camco and Fidelity admit the allegations contained in Paragraphs 1, 2, 3, 4, 8, 32
and 35 of Plaintiff’s Complaint.

3. Camco and Fidelity deny each and every allegation contained in Paragraphs 6, 9,
12,13, 14, 15,17, 18, 19, 21, 22, 24, 25, 26, 27, 28, 29, 30, 33, 34, 36, 37 and 38 of Plaintiff’s
Complaint.

4, As to Paragraphs 7, 16, 20, 23 and 31 of Plaintiff’s Complaint, Camco and
Fidelity repeat and reallege the answers to paragraphs 1 through 38 as though fully set forth
herein.

5. As to Paragraph 5 Camco and Fidelity admit that Camco entered into a general

contract agreement with Gemstone Development West on or about August 15, 2008.

Page 2 of 8
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6. To the extent that any allegations set forth in Plaintiff's Complaint have not been
answered, these answering Defendants deny each and every allegation or inference thereof not
expressly set forth hereinabove.

7. It has become necessary for these answering Defendants to retain the services of
WOODBURY, MORRIS, & BROWN, attorneys at law, to defend this action, and as a result,
these answering Defendants have been damaged by the Plaintiff, and these answering
Defendants are accordingly entitled to their attorney fees and costs incurred herein.

AFFIRMATIVE DEFENSES

1. The Complaint on file herein fails to state a claim against Camco and Fidelity
upon which relief can be granted.

2. That any or all negligence or fault on the part of the Plaintiff would be active and
primary, and any negligence or fault of Camco, if any, would be secondary and passive.

3. Any and all damages sustained by Plaintiff are the result of its own negligence
and breach of contract.

4, Camco is not negligent with respect to the transactions which are the subject of
the Complaint, and is and was not in breach of contract.

5. At the time and place under the circumstances alleged by the Plaintiff, Plaintiff
had full and complete knowledge and information in regard to the conditions and circumstances
then and there existing, and through Plaintiff's own knowledge, conduct, acts and omissions,
assume the risk attendant to any condition there or then present.

6. The liability, if any, of Camco must be reduced by the percentage of fault of
others, including the Plaintiff.

7. The claims, and each of them, are barred by the failure of the Plaintiff to plead

those claims with particularity,

8. The claims of Plaintiff have been waived as a result of the acts and the conduct
of the Plaintiff.
9. The claim for breach of contract is barred as a result of the failure to satisfy
Page 3 of 8
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conditions precedent.

10. Plaintiff has failed to mitigate its damages.

11. Defendant Fidelity is informed and believes that it is entitled to assert all of the
defenses available to its principal, and Fidelity hereby incorporates by reference all defenses
raised, or that could have been raised, by Fidelity's principal.

12.  Fidelity alleges that its liability, if any exists, which is expressly denied, is
limited to the penal sum of the applicable Contractor's License Bond.

13.  Any license or surety bond executed by Fidelity was limited to the classification
of contracting activities as set forth in its Nevada State Contractor's License Bond.

14.  The liability of Fidelity if any, is limited to its obligations as set forth in its surety
bond agreement.

15.  The liability of Fidelity if any, is limited to the statutory liability as set forth in
NRS 624.273.

16. Fidelity is not liable for the acts or omissions of persons, individuals, firms,
partnerships, corporations, associations, or other organizations that are not its named principal.

17.  The damages sustained by Plaintiff, if any, were caused by the acts of third
persons who were not agents, servants, or employees of Fidelity, or its principal, and who were
not acting on behalf of Fidelity or its principal in any manner or form, and as such, Fidelity or
its principal are not liable in any manner to the Plaintiff.

18. Fidelity is not liable for the acts or omissions of persons, individuals, firms,
partnerships, corporations, associations, or other organizations that are not its named principal.

19.  Plaintiff's suit against Fidelity is not timely brought under the terms of the bond
because no judgment or court decree has been entered against its principal.

20. It has been necessary for Camco and Fidelity to retain the services of the law
offices of Woodbury, Morris & Brown, attorneys at law, for the purpose of defending this
action, and Camco is entitled to payment of all costs, fees and expenses associated with and/or

arising out of the defense of this action.

Page 4 of 8
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21.  Pursuant To NRCP 8, all possible affirmative defenses may not have been
alleged herein, inasmuch as sufficient facts were not available after reasonable investigation and
ingquiry upon the filing of Defendants’ Answer and, therefore, Defendants reserves the right to
amend their Answer to allege additional affirmative defenses if subsequent investigation
warrants.

WHEREFORE, Third Party Defendants Camco and Fidelity pray as follows:

1. That Plaintiff take nothing by way of its Complaint;

2 For an award of reasonable attorneys’ fees and costs for having to defend this
action; and
3. For such other and further relief as the Court deems just and proper.
COUNTERCLAIM

Counterclaimant CAMCO PACIFIC CONSTRUCTION COMPANY, INC. (hereinafter
“Camco””) by and through its attorney, Steven L. Morris, Esq. of the law firm of Woodbury,
Morris & Brown complains as follows:

JURISDICTIONAL ALLEGATIONS

1. Camco was and is at all times relevant to this action, a California corporation,
doing business in Clark County, Nevada as a contractor duly licensed by the Nevada State
Contractor’s Board.

2. Counterdefendant INSULPRO PROJECTS, INC., a Nevada corporation
(hereinafter referred to as “Insulpre™) is and was at all times relevant to this action, a
corporation conducting business in Clark County, Nevada.

3. The true names and capacities, whether individual, corporate, associate or
otherwise of Defendants named herein as DOES I through X are unknown to Counterclaimant.
Said DOE Defendants are responsible for damages suffered by Counterclaimant; therefore,
Counterclaimants sue Defendants by such fictitious names. Counterclaimants will ask leave to
amend this Counterclaim to show the true names and capacities of each such DOE Defendants

at such time as the same have been ascertained.

11/

Page 5Sof 8
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FIRST CAUSE OF ACTION

(Breach of Contract)

4. Camco repeats and realleges each and every allegation contained in the
preceding paragraphs of Camco’s Counterclaim, incorporates the same at this point by
reference and further allege:

5. Camco is informed and believes and thereupon alleges that Insulpro entered
into a Subcontract Agreement (“Subcontract Agreement”) with APCO Construction related to
the Manhattan West Condominiums project, located in Clark County, Nevada (the
“Project™).

6. On or about August 26, 2008, Camco and Insulpro entered into a Ratification
and Amendment of Subcontract Agreement (“Ratification Agreement”) wherein Camco and
Insulpro acknowledged, ratified, and agreed to the terms of the Subcontract Agreement.

7. Section 3.4 of the Subcontract Agreement states: “Any payments to
Subcontractor shall be conditioned upon receipt of the actual payments by Contractor from
Owner. Subcontractor herein agrees to assume the same risk that the Owner may become
insolvent that Contractor has assumed by entering into the Prime Contract with the Owner.”

8. All payments made to subcontractors and suppliers on the Project were made
directly by Gemstone through Nevada Construction Services. (See Exhibit A, attached
hereto and incorporated herein by this reference).

9. Camco never received payment on behalf of the subcontractors, including
Insulpro, and was therefore, not responsible nor liable for payment to the subcontractors,
including Insulpro.

10.  Insulpro agreed and expressly acknowledged that it assumed the risk of non-
payment by the Owner.

11.  Insulpro breached its contract with Camco by demanding payment from
Camco and by bringing claims against Camco and its License Bond Surety relative to
payment for the work allegedly performed by Insulpro on the Project.

12.  Camco is entitled to all of its attorneys fees and costs pursuant to the terms and

Page 6 of 8
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conditions of the Ratification Agreement.

13.  Camco has been required to engage the services of the law firm of
WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reasonable attorneys fees and costs therefor.

SECOND CAUSE OF ACTION
(Breach of Covenant of Good Faith and Fair Dealing)

14.  Camco repeats and realleges each and every allegation contained in the
preceding paragraphs of Counterclaimant’s Counterclaim, incorporate the same at this point by
reference and further allege:

15.  The law imposes upon Insulpro, by virtue of the contract, a covenant to act in
good faith and deal fairly with Counterclaimant;

16.  Despite this covenant, Insulpro’s intentional failure to abide by the terms of the
parties written contract, Insulpro breached its covenant to act in good faith and deal fairly;

17.  Asaresult of its breach of the covenant of good faith and fair dealing, Insulpro
has injured Camco in an amount in excess of $10,000.00.

18.  Camco has been required to engage the services of the law firm of
WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reasonable attorneys fees and costs therefor,

WHEREFORE, Counterclaimant Camco prays as follows:

1. This Court enter judgment against Counterdefendants, and each of them, in an
amount in excess of $10,000.00, plus interest at the contract rate;

2. For an award of reasonable attorneys’ fees and costs for having to prosecute this
action; and
Iy
Iy
/11
Iy
Iy
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addressed.

3. For such other and further relief as the Court deems just and proper.
.
DATED this {$ day of May, 2009.
WOODBURY, MORRIS & BROWN

T N L. MORRIS, ESQ.
Nevada Bar No. 7454
701 N, Green Valley Pkwy., Suite 110

Henderson, NV 89074-6178
Attorneys for Camco and Fidelity

CERTIFICATE OF MAILING
I hereby certify that on the / %ay of May, 2009, I served a copy of the ANSWER

TO INSULPRO PROJECTS, INC.’S THIRD PARTY COMPLAINT AND CAMCO
PACIFIC CONSTRUCTION’S COUNTERCLAIM by facsimile and by enclosing a true and
correct copy of the same in a sealed envelope upon which first-class postage was fully prepaid,

and addressed to the following:

ERIC DOBBERSTEIN, Esqg.
DOBBERSTEIN & ASSOCIATES
1399 Galleria Drive, Suite 201
Henderson, Nevada 89014

Fax: 382-1661

and that there is regular communication by mail b n the place ilin lace so

Afi Employee of, '
Woodbury, Morfis & Brown

Page § of 8
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Date: April 28,2009
To: Nevada State Contractor's Board
Froin: Scott Financial Corporatlon

Subject: ManhattanWest Project

| am the President of Scott Financial Corporation (“SFC"), which is a seasoned
commercial finance company located'in Bismarck, North Dakota and licensed in Nevada.

SFC is the lender for ManhattanWest Buildings 2, 3, 7, '8,.and 9 located at West Russell
Road and Rocky Hill Street in Las Vegas, Nevada (the *Project”). No .other ManhattanWest
buildirigs were funded or constructed. The Project consisted of coridominiitms developed by
Gemstone Development West, Inc. (*Gemstone™).

The purpose of this letter is to explain the payment process for the Project and to
demonstrate that Camco Pacific Construction Company, Inc. (“Camco” had no direct
responsibility to pay the trade contractors or any other contracting parties on the Project.

As the Project’s lender, SFC.established a credit facllity between SFC (with its network
of participating community banks) and Gemstone. As the loan originator and lead lender, SFC
established both thé Senior and Mezzanine Crédit Facilities that were forecasted to fund the
entire construction cost to complete the Project; provided however, that an adequate level of
condarminium sales weére closed by Gemstone in a timely manner

In connection with its funding of the Project, SFC required a very detailed and disciplined
payment procedure which it has used successfully and. éxtensively in the past. This payment
procedure ‘was developed collectively bétween SFC, Gomstone, and Nevada Construction

Services (* NCS") to execute the monthly ‘construction funding on the Project in a proper and
timaly manner.

This payment procedure was communicated to the general contractors and the trade
contractors through them and was used to facilitate the payment structure for all trade
contractors/vendors.

Prior to-the comniencement of the Project, SFC.entered into a voucher control contract
with NCS: First, pursuant to such agreement, NCS managed the voucher control and served as
the third party disbursement agent. Second, as part.of such agreement, NCS also performed
third party site construction inspections for SFC prior to-each dishursement. Pléase note that
NCS:is a.disbursement; agent for SFC and does not * approve funding®, that'is a role of SFC and
oour participating banks exclusively.

APCO Construction. (“APCO") was the original General ‘Contractor for the Project. The
protocol for issuing payment involved APCO submlttlng a monthly payment applicatior to
Gemstone based on a schedule of values and materials delivered by the vendors and trade
contractors (the “Payment Application™..

Next, Gemstone would review the Payment ‘Application and approve or reject its
conténts based tpon the work completed as of the 'submission of such Payment Application.
Upon the final agreement and approval of the Payment Applicdtion by Gemstone and APCO,
Gemstone would send the Payment Appllcatlun and, any supperting documents to NCS. NGS

15010 Sundown Drive + Bisidarck, ND. 58503
OHficé: 701.255:2215 + Fax: 7012237200

A licénsed and bonded corpéirale finante company,
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would review the Payment Application-and the supporting documents and compare them with its
payment records. Thereafter, NCS would order a formal NCS inspection of the jobsiteto verify
that sufficierit progress was made to warrarit the amotint in the Payment Application. After
completing such inspection, NCS submitted its request for funding to SFC.

Upén réceiving such approval, SFC conducled its final monthly creditor review and
completed the funding appraval process by taking the following steps: (a) formally sigring-off

on the Payment Application and (b) obtdining final approval of the Payment Application from the
co-lead bank.

Finally, after the: Payment Application was properly approved and verified, the
corresponding funds were requested by SFC from its: participating lenders and advanced into
the SFC Project Control Account. Thereafter, the respective (d) soft costs in the Payment
Application were advanced difectly to Gemstone and (b) the hard costs in the Payment
Appllcahon wera wired directly to NCS for controlled disbursement.

Upon receiving such hard cost funds, NCS would send the cofrésponding payment
directly to ARPCO for disbursement to the trade contractors. This was the payment process
throughout the. period that APCO remained on the Project, except for the June and July 2008
Pay Applications where NCS was notified by Gemstone to issue joint checks to the sub
contractors.

APCO was terminated by Gemstone for cause in August 2008. After such termination,
Gemstone éngaged Camco to serve as the General Contractor for the Project. When this

substitution occurred, the-payment process used during the APCO engagement was continued
with some alterations.

The most important of these alterations was based on the shift from a Guaranteed
Maximum Price to a simple monthly fee. APCO had agreed to deliver the Project for a
Guararniteed Maximum Price. and received a fee for its services based on a percentage of each
Payment Application. Consequently, APCO assumed responsibility for the financial aspects of
the Project.and the proper engagement and payment af-the trade contractors.

In contrast, Camco was paid a basic fee of $100,000 per month plus certain expenses to
seive as the General Contractor for the prolect prowded however, that Gemstone, not Camco,
was solely responsible for:selecting and- negotlatmg the engagerment of the frade. contractors by
Camco. Because of this shift in responsibility, all decisions ‘and communications for payment

authorization and prodessing were handled by Gemstorig, without Camco's ongoing
involvament.

In additioh, Gemstone prowded 'thie financial management.cormpoenent of the Project.and
was responsible for (a) establishing:and maintaining the budget and (b) keeping full and detailed
accounts on the Prolect

Furthermore, NCS’s protocol -also changed to effectively fimit Camco's invelvement,
Because Camco was not responSIble for establishing or maintaining the budget, Camco’s only
rale in the-paymentprocess was to-cofpile and submit each ifitial Paymént Application.

Thereafter, the review, negotiation, -and request for the corresponding payments were

handled by Gemistone. As-a result, NCS never sent paymeiit for tidde contractors to Camco.
Instead, such payments were.sent diractly to the trade contractars.

11612:01/8KC Letter to: NV Contractor;Board 43309
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Furthermore, Camco (a) as a rule did not communicate directly with SFC; (b) only
occasionally communicated with. NGS' regardmg the payment process; and (c) did not make any
decisions related to the. Payment Application or the corresponding payments to Camco or the
trade contractors. Payments decisions were all made by Gemstone because they were
responsible for the budget-and-as they pertained to credit decisions reviewed by SFC.

In addition, Cameo had no physical control over the funds, and all disbursements were
completed between NCS and the ffade. céntractors difectly. We understand the trade
contractors were aware of Camco's limited role in this payment process. First; the negotiation
of edch trade contractor's engagement was managed by Gemstone employees and only
subsequently ratified by Camco. Second, the terms of the engagement contracts béetween
Camed.and each trade- contractor and Camco and Gemstone described this.relationship. Third,
on several accasions when a particular trade contractor expressed concern regarding the timing
ofa forihcoming payment, Gemstone and Camco repeatedly and consistently explained that all
lending décisions regarding fundmg {credit issues specifically) were uliimately madé by SFC
and that neither Gemsione ‘nor Cameo had the ability, authority, or resources to make any

~ payments that did not come from SFC approval.

To this end, on occasion, trade-contractors demanded that they be provided with some
evidence of payment in order to continua working. 1n response, Camco could not, and to our
understanding-did not, promise that any payment was forthcoming.

SFC delivered on a limited basis, letters to such disgruntled trade contractors informing
them that all credit decisions on payment funding must be approved by SFC and that such
funds would be only paid once SFC had completed its required approval process and
determined that:such payments: were appropnate Attached to this letter as. Exhibit A are two
such letters executed by SFC and delivered fo certain trade contractors.

th Decemmber 2008, SFC-sent cofrespondence to NCS that due to uncured loan defauls
by Gemstone; a decision was made to cease.all funding on the Project. The communications
regarding this decision are atiached.to this letter as Exhibit B. SFC further requested that NCS$
return funds in the-amoétint of:$993,866.72. NCS réeturned the funds requésted and no-additionat
‘payment for previous work performed was disbursed to Gemstone, Camco, or any of the trade
-contractors for the Project. Gainco'was not a part of these transactions, was not a participant in
these decisions, and was unaware of such decisions until the above notice was sentto NCS.

Upon.learing of SFC's decision to cease funding, we uniderstand Camco terminated its
engagement contract with Gemstone based on Gemstone's failure to pay Cameo pursuant to
the terms of 'such contract. As:a resuilt of changed circumstances. on the Project after APCO’s
termination, Camco's fole was limited with regard to payment.

As a result, SFC does not believe Camco or for that matter NCS can be held responsible
for payment of any-cutstanding applications.of:the trade contractors.

Bfad Scolt
President
Seott Financial Corporation

11612-01/8FC Letter t6 NV Contractor Board -4'22/09
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Exhibit A

Payment Status Letters from SFC to Trade Contraclors
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November 4, 2008

M. Mlke Evans

6380 South Valley View, Suite 110
Las Vegas, NV 89118

RE: ManhattaniWest Funding
Mr. Evans:

| have been asked by Gemstone to pravide you with an update on the status of the
Septernber Draw.,

As you may likely know Scott financial Corporation is the Creditor of record and has been
funding the vertical construction through the various credit facilities established.

The September Draw was submitted to -Scott Financial Corporation late last week. We
are currently completing the final review of the September-BaymentzApplicatiom
However, In‘light of the complications related to the termination of the former general
contractor, the: approval of the September Pdyment Application has required more
investigation and time than generally typical or expected.

Despite this temporary delay, the funding necessary to satlsfy the outstanding amouints
due pursuant to the- September Payment. Appilcatlon are in final stages of approval and

argranticipatedst HHURESANBINGS (voucher control) by November 13.
2008.

The amgunt in processing includes a payment of $1,092,121.34 to E&E Fire Protection
LLC and its corresponding suppliers.

| trust this letter assists you with your questions orithe timing of the funding.

Please feel frge to coritact me directly if you have any questions.

President

EXA:'é;T

15010 Sundown Drive ¢ Bismarck, ND 58503
Office: 701.256:2215 » Fax: 701.223: 7299

Alicensed-and bonded torporate findnce company.
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Scott

28 Financial Corporation

Pecember 1, 2008

Leo Duckstein.
GABIRE T 60 o >

2711 E. Craig Road, Suite A
North Las Vegas, NV-89030

RE: ManhattanWest Funding
Mr. Duckstein:
| have been asked by Gemstorie to provide you with an update on the status of the October Draw.

As you may likely know Scott financial Corporation (SFC) is the Creditor of record and has been
funding the verlical construction through the various credit facilities established.

The October Draw was submitted to SFC late last week.

We are curently completing the final review of the QcioberPayment Application. However, in

light of the complications related to in large part to the termination of the former genera! contractor,

the approval of the October Payment Application has required more review, investigation and time
than in the past.

Despite this delay, the funding necessary to satisfy the cutstanding amounts due pursuant to the

October Payment Application are in being reviewed and a determination of approval Is being
considered-by our team.

Clearly approval of the draw is subject to our complete reviéw pracess.

Althayghwe sannol graraf 'té"e‘tmap NOVE {?SE;; anne jPatesittedra frawreguestioh
a@iﬂn &ty ’88( eucf%i;cogtrpl)e a%? i #’a"*&

| understand the MHW draw which Is in the review process at SFC includes a payment amounit

of approximately $598,475.00 to CabineTec Inc. and its corresponding suppliers. | belisve the
Developer approved payment amount is $483.664.32.

[ trust this letter assists you with your questians on the timing’of the funding.

Please feel free to contact me directly if you have any quéstions.

Presldent

AR &s‘s‘em'

15040 Sundown Drive Bismarck, ND 58503
Office: 701.255. 2215 + Fax: 701. 223 7290

Alicensed and bonded corporate finance company.
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Exhibit B

SFC Notice to NCS Regarding the Decisien to Stop Funding the Project
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.-i'JennIfer Olivares

i %&;ff [prad@scottfinancialcorp.com)

Tuesday. Decembar 16, 2008 9:38 AM

‘Margo Sccll‘ 'Jason Ulmer’; Patricia Curlis; Tim James*
Subject:  ManhattanWest Status
Importanca: High
Jen:
As of right now11AM CST 12/16/08-the October Draw is still on pérmanent hold.

A final decision confirming the lender's direction on Project wes expected yesterday. It did not
Képpen.

| anticipate this final decision will however likely lead to fznogm ws@,emd? pprg,,\_re'a’:a:

tdtind

Foreclosure options and discussion on how we will proceed have been explored.

SFC has requested our legal counsel to address the return wire from NCS to SFC discussed
yesterday.

These funds will be held in the SFC escrow account at NSB for the time being, until further direction
is provided to SFC.

SFC will.keep you posted as a final determination is made.
Thanks.

Brad J. Scott

Scott Financial Corpoiation
15010 Sundown Drive
Bisriiarck, ND 58503

w; 701. 255 2218

M .701,230.3099
£:701.223.7299

brad@) "scottﬁnancialcom.com

cotl

i Finan:lal corpursﬂan

| Brad J. Scott, CRE 15010 Sundowir Drive
Presidant ' Bismarck, N0 56503
brag@scott financialcorpicom Ofg:i ;g: g;;%;;

Cafl:.701,220.3%99

hdiconsed and bonned corporate fliencs company.

4/1/2009
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Jennifer Olivares

TS j@fgg;@é@g%ﬂbrad@s‘cottﬁnéncia!corp.oom]

: Monday, December 15, 2008 3:00 PM

R BT s B O RO

Ce: ‘Alex Edelstein’; ‘Peter Smith"; ‘Jim Homiing'; dparry@cameopagific.com

Sublect: FW: Manhattan\West

Importance: High

Aftachiments: Document.pdf; 09004-20-04 Billing #4 2008-12-12.pdf, Wiring Instructions TO SFC at NSB.XLS

Jennifer & Anne:
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Enprovediny
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These funds will be held at SFC until further notice.
Please call with any questions.

Thanks.

Brad 3. Scott

Scott Financilal Corporation
156010:Sundown Drive

Bismarck, ND 58503

W: 701.255.2215

M: 701.220.3998

F: 701.223.7299
brad@scottfinanglalcerp.com

cott

8 Firancial Corparatian

Brad J.-Scott, CRE 15010 Sundown Drive
{ President Bismarck, ND 58503

. Offica 701.255.9215
| braddscottiinancialcarpicom .]";:;::.7171‘0‘;;';;;23.72;5‘;

Cell: 701.220.3599 |

A lj&anged ‘and bonded corporsle finance campany,

Emalt 5 not aliways a seciire fransmission riadlurii .Caution should aiways be used to.communicate "confideéntial information®,
Iybu'elect fo sand or receive-information via emall, Scolt Financlal Corparafion cannot assure ils:securlly and will not be iablg if it
Is intarcapted.or. viewed by another party. By conlinulng 1o use.e-fiiail, your dre dgideing lo accépl thiz rs:

411/2009

AA 000988



HENDERSON, NEVADA 83074
(702) 990-7272 ¢ FAX (702) 990-7273

PEEL BRIMLEY LLFP
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Electronically Filed

05/19/2009 03:55:53 PM

STMT ,
RICHARD L. PEEL, ESQ. &»/( 48;4/

Nevada Bar No. 4359 CLERK OF THE COURT
MICHAEIL T. GEBHART, ESQ.
Nevada Bar No. 7718

PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272

Fax: (702) 990-7273
rpeel{@peelbrimley.com
megebhart@peelbrimley.com
Attorneys for Terra South Corporation

d/'b/a Mad Dog Heavy Equipment

DISTRICT COURT
CLARK COUNTY, NEVADA
OLSEN PRECAST COMPANY., a Nevada CASENO.: A-09-589662-C
corporation, DEPT. NO.: 11
Plaintiff,
VS,
LONGFORD SOUTHERN HILLS I, LLC, a TERRA SOUTH CORPORATION
Nevada Limited Liability Company; PENNY d/b/a MAD DOG HEAVY
CONSTRUCTION, LLC, a Nevada Limited EQUIPMENT STATEMENT OF

Liability Company; AFFORDABLE
CONCEPTS, INC., a Nevada Corporation; FACTS CONSTITUING NOTICE OF

DOES 1-20 inclusive; LIEN AND THIRD-PARTY
COMPLAINT

Defendants.

TERRA SOUTH CORPORATION d/b/a MAD
DOG HEAVY EQUIPMENT, a Nevada
corporation,

Plaintiff in Intervention,
VS,

LONGFORD AT SOUTHERN HILLS 11, LLC,
a Nevada Limited Liability Company; EXEMPTION FROM ARBITRATION:
AFFORDABLE CONCEPTS, INC., a Nevada .

Corporation; WESTERN SURETY Title to Real Estate
COMPANY; DOES I through X; ROE
CORPORATIONS I through X; BOE
BONDING COMPANIES 1 through X; LOE
LENDERS T through X, inclusive,

Defendants.

TERRA SOUTH CORPORATION d/b/a MAD DOG HEAVY EQUIPMENT (“*Mad

Dog”), by and through its attorneys of record, Richard L. Peel, Esq., and Michael T. Gebhart,
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PEEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200

HENDERSON, NEVADA 39074
(702) 990-7272 « FAX (702) 990-7273
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Esq., of the law firm of PEEL BRIMLEY LLP, as for its Statement of Facts Constituting Notice
of Lien and Third-Party Complaint in Intervention (“Statement of Facts”) against the above-

named defendants complains, avers and alleges as follows:

THE PARTIES

1. Mad Dog is and was at all times relevant to this action a Nevada corporation which
license is in good standing,

2. Mad Dog is informed and believes and therefore alleges that Defendant
LONGFORD AT SOUTHERN HILLS II, LLC, a Nevada limited-liability company, (“Owner”)
is and was at all times relevant to this action, the owner, reputed owner, or the person, individual
and/or entity who claims an ownership interest in that certain real property portions thereof
located in Clark County, Nevada and more particularly described as follows:

Longford Shoppes {Project)
6525 South Fort Apache Road
Spring Valley

Assessor Description: Longford at Southern Hills
Plat Book 137 Page 73

Lot2
SEC 06 TWP 22 RNG 60

and more particularly described as Clark County Assessor Parcel Number 176-06-516-001
including all easements, rights-of-way, common arecas and appurtenances thereto, and
surrounding space may be required for the convenient use and occupation thereof, upon which
Owner caused or allowed to be constructed certain improvements (the “Property™).

3. The whole of the Property is reasonably necessary for the convenient use and
occupation of the improvements.

4, Mad Dog is informed and believes and therefore alleges that Defendant

AFFORDABLE CONCEPTS, INC, (*Affordable™) is and was at all times relevant to this action,

Page 2
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duly authorized, licensed and qualified to do business in Clark County, Nevada holding a Nevada
State Contractor’s license and acting as a contractor to the Owner,

5. Mad Dog is informed and believes and therefore alleges that Defendant
WESTERN SURETY COMPANY (“Western™) is and was a bonding company licensed and
qualified to do business as a surety in Nevada.,

6. Mad Dog does not know the frue names of the individuals, corporations,
partnerships, bonding companies, lenders, tenants, and entities sued and identified in fictitious
names as [ through X; ROE CORPORATIONS I through X; BOE BONDING COMPANIES I
through X; LOE LENDERS 1 through X, Mad Dog alleges that such Defendants claim an inferest
in or to the Property and/or are responsible for damages suffered by Mad Dog as more fully
discussed under the claims for relief set forth below. Mad Dog will request leave of this
Honorable Court to amend this Complaint to show the true names and capacities of each such
fictitious Defendant when Mad Dog discovers such information,

FIRST CAUSE OF ACTION
(Breach of Contract against Affordable)

7. ‘Mad Dog repeats and realleges each and every allegation contained in the
preceding paragraphs of this Statement of Facts, incorporates them by reference, and further
alleges as follows:

8. Mad Dog on or about February 2009, entered into an agreement with Affordable
(“Agreement™) to provide certain grading and paving work, materials and equipment (the
“Work™) for the Property located in Clark County, Nevada.

0. Mad Dog furnished the Work for the benefit of and at the specific instance and
request of Affordable and/or Owner.

10,  Pursuant to the Agreement, Mad Dog was to be paid an amount in excess of Ten

Thousand Dollars ($10,000.00) (hereinafter “Outstanding Balance™) for the Work.

Page 3
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11.  Mad Dog furnished the Work and has otherwise performed its duties and
obligations as required by the Agreement.
12.  Affordable has breached the Agreement by, among other things:

a. Failing and/or refusing to pay the monies owed to Mad Dog for the Work;

b. Failing to adjust the Agreement price to account for extra and/or changed
work, as well as suspensions and delays of Work caused or ordered by the Defendants and/or
their representatives;

¢. Failing to promptly recognize and grant time extensions to reflect additional
time allowable under the Agreement and permit related adjustments in scheduled performance;

d. Failing and/or refusing to comply with the Agreement and Nevada law; and

e. Negligently or intentionally preventing, obstructing, hindering or interfering
with Mad Dog’s performance of the Work.

13, Mad Dog is owed an amount in excess of Ten Thousand Dellars ($10,000.00) for
the Work.

14, Mad Dog has been required to engage the services of an attorney to collect the
Outstanding Balance, and Mad Dog is entitled to recover its reasonable costs, attorney’s fees and

interest therefore.

SECOND CAUSE OF ACTION
(Breach of Implied Covenant of Geod Faith & Fair Dealing Against Affordable)

15, Mad Dog repeats and realleges each and ecvery allegation contained in the
preceding paragraphs of this Statement of Facts, incorporates them by reference, and further
alleges as follows:

16.  There is a covenant of good faith and fair dealing implied in every agreement,

including the Agreement between Affordable and Mad Dog.

Page 4

AA 000992




PEEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200

HENDERSON, NEVADA 89074
(702)990-7272 ¢ FAX (702) 990-7273

-l ™ th PR W N

o Qo

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

28

17.  Affordable breached its duty to act in good faith by performing the Agreement in a
manner that was unfaithful to the purpose of the Agreement, thereby denying Mad Dog’s justified
expectations.

18.  Due to the actions of Affordable, Mad Dog suffered damages in an amount to be
determined at trial for which Mad Dog is entitled to judgment plus interest.

19.  Mad Dog has been required to engage the services of an attorney to collect the
Outstanding Balance, and Mad Dog is entitled to recover its reasonable costs, attorney’s fees and

interest therefore.

THIRD CAUSE OF ACTION
(Unjust Enrichment or in the Alternative Quantum Meruit — Against All Defendants)

20,  Mad Dog repeats and realleges cach and every allegation contained in the
preceding paragraphs of this Statement of Facts, incorporates them by reference, and further
alleges as follows:

21,  Asto Affordable, this cause of action 1s being pled in the alternative.

22, The Defendants accepted, used and enjoyed the benefit of Mad Dog’s Work.

23.  The Defendants knew or should have known that Mad Dog expected to be paid for
the Work.

24.  Mad Dog has demanded payment of the Ouistanding Balance,

25. To date, the Defendants have failed, neglected, and/or refused to pay the
Outstanding Balance.

26.  The Defendants have been unjustly enriched, to the detriment of Mad Dog,.

27.  Mad Dog has been required to engage the services of an attorney to collect the
Outstanding Balance, and Mad Dog is entitled to recover its reasonable costs, attorncy’s fees and

interest therefore.

Iy
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PEEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200

HENDERSON, NEVADA 89074
(702) 990-7272 4 FAX (702) 990-7273

1 FOURTH CAUSE OF ACTION
(Foreclosure of Mechanie’s Lien)

2
3 28.  Mad Dog repeats and realleges cach and every allegation contained in the
4 | preceding paragraphs of this Statement of Facts, incorporates them by reference, and further
5 " alleges as follows:
6 29.  The provision of the Work was at the special instance and request of the
7 Defendants for the Property.
2 30.  Asprovided at NRS 108.245, the Defendants had actual knowledge of Mad Dog’s
10 delivery of the Work to the Property.
11 n 31.  Mad Dog demanded payment of an amount in excess of Ten Thousand and no/100

12 | Dollars {$10,000,00), which amount remains past due and owing.

I3 32, On or about March 6, 2009, Mad Dog timely recorded a Notice of Lien in Book
141 20090306 of the Official Records of Clark County, Nevada, as Instrument No. 0001316 (“Lien™).
P 33.  The Lien was in writing and was recorded against the Property for the outstanding
1: “ balance duc to Mad Dog in the amount of One Hundred Sixty-One Thousand Bight Hundred
13 | Sixty-Six and 93/100 Dollars ($161,866.93).
19 34.  The Lien was served upon the Owner and/or its authorized agents, as required by
20 || law.
21 35. Mad Dog 1s entitled to an award of reasonable attorney’s fees, costs and interest on
22 the Outstanding Balance, as provided in Chapter 108 of the Nevada Revised Statutes.
> SIXTH CAUSE OF ACTION
24 (Claim Against Bond — Western Surety)
25 36. Mad Dog repeats and realleges each and every allegation contained in the
26 preceding paragraphs of this Statement of Facts, incorporates them by reference, and further
27 alleges as follows:
28 |
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37.  Prior to the events giving rise to this Complaint, Western issued Surety Bond No.
58636355 (hereinafter the “Bond™) in the sum of Fifty Thousand Dollars ($50,000.00).

38.  Affordable is named as principal and Western is named as surety on the Bond.

39.  The Bond was provided pursuant to the requirements of NRS 624.270, which
Bond was in force during all times relevant to this action.

40.  Mad Dog furnished the Work as stated herein and has not been paid for the same,
Mad Dog thercfore claims payment on said Bond.

41.  Western is obligated to pay Mad Dog the sums due,

42,  Demand for the payment of the sums due to Mad Dog has been made, but
Affordable and Western have failed, neglected and refused to pay the same to Mad Dog.

43,  Affordable and Western owe Mad Dog the penal sum of the Bond.

44,  Mad Dog was required to engage the services of an attorney to collect the
Ouistanding Balance due and owing to Mad Dog and Mad Dog is entitled to recover its
reasonable attorney’s fees and costs therefore.

SEVENTH CAUSE OF ACTION
(Violation of NRS 624)

45. Mad Dog repeats and realleges cach and every allegation contained in the
preceding paragraphs of this Statement of Facts, incorporates them by reference, and further
alleges as follows:

46.  NRS 624.606 to 624.630, et. seq. (the “Statute™) requires contractors (such as
Affordable), to, among other things, timely pay their subcontractors (such as Mad Dog), as
provided in the in the Statute.

47.  In violation of the Statute, Affordable has failed and/or refused to timely pay Mad
Dog montes due and owing,

48.  Affordable’s violation of the Statute constitutes negligence per se.

Page 7
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49. By reason of the foregoing, Mad Dog is entitled to a judgment against Affordable

H in the amount of the Outstanding Balance

50.  Mad Dog has been required to engage the services of an aftorney to collect the
Outstanding Balance and Mad Dog is entitled to recover its reasonable costs, attorney’s fees and
interests therefore,

WHEREFORE, Mad Dog prays that this Honorable Court:

1. Enters judgment against the Defendants, and each of them, jointly and severally, in
the Outstanding Balance amount;

2. Enters a judgment against Defendants, and each of them, jointly and severally, for
Mad Dog’s reasonable costs and attorney’s fees incurred in the collection of the QOutstanding
Balance, as well as an award of interest thereon;

3. Enter a judgment declaring that Mad Dog has a valid and enforceable mechanic’s
lien against the Property, with priority over all Defendants, in the amount of the Outstanding
Balance;

4. Adjudge a lien upon the Property for the Outstanding Balance, plus reasonable
attorneys fees, costs and interest thereon, and that this Honorable Court enter an QOrder that the
Property, and improvements, such as may be necessary, be sold pursuant to the laws of the State
of Nevada, and that the proceeds of said sale be applied to the payment of sums due Mad Dog
herein; and |
iy
fFH
Iy
/11

7
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For such other and further relief as this Honorable Court deems just and proper.

Dated this E% of May 2009,

PEEL BRIMLEY LLP

R&eﬁ RD L EE, ES

Nevadd Bar NG, 4359

MICHAEL T. GE T ESQ
Nevada Bar No. 7718

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272

Fax: (702) 990-7273
peel@peelbrimiey.com
mgebhart@peelbrimley.com
Attorneys for Terra South Corporation
dba Mad Dog Heavy Equipment
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DISTRICT COURT
CLARK COUNTY NEVADA
OLSON PRECAST COMPANY . a Nevada
corporation, CASE NQO.: A589662
DEPT. NO.; 11
Plaintif,
Vs, AHERN RENTAL INC.’S
STATEMENT OF FACTS
LONGFORD SOUTHERN HILLS 11, LLC, a Nevada | CONSTITUTING LIEN
limited liability company; PENNEY AND COMPLAINT-IN-
CONSTRUCTION, LLC, a Nevada limited liability INTERVENTION
company; AFFORDABLE CONCEPTS, INC., a
Nevada corporation; and DOES 1-20, inclusive,
Defendants. Arbitration Exemption: Involves
Title to Property; Seeking
Declaratory Relief
AHERN RENTALS, INC., a Nevada corporation;
Plaintiff,
vs. “A-09-589662~C
126577
LONGFORD SOUTHERN HILLS II, LLC, a Nevada
limited liability company; PENNEY
CONSTRUCTION, LLC, a Nevada limited liability
company; WILLIAM PENNEY d/b/a PENNEY
CONSTRUCTION, an individual; WILLIAM
PENNEY, an individual: OLD REPUBLIC SURETY,
a foreign corporation; DOES 1-X, inclusive; ROES
XI-XX, inclusive;
~CENED
Y 20 2009 Defendants.
. OF THE OOURT

Page ! of 10

AA 000998




DIXON TRUM.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

AHERN RENTAL INC.’S STATEMENT OF FACTS CONSTITUTING LIEN
AND COMPLAINT-IN-INTERVENTION

Lien Claimant/Plaintiff, AHERN RENTALS, INC. (hereinafter “Ahern™), by and
through counsel undersigned of the law firm of Dixon Truman Fisher & Clifford, P.C., hereby
submits its Statement of Facts Constituting Lien and Complaint-in-Intervention {hereinafter
“Complaint™) in rcsponée to Plaintift,. OLSON PRECAST COMPANY’S Complaint and
Netice to Lien Claimants as follows:

IDENTIFICATION OF PARTIES

1. Lien Claimant/Plaintiff, Ahem, is and was at all times relevant hereto a Nevada
corporation heensed and doing business in the state of Nevada.

2. Upon information and belief, Defendant LONGFORD SOUTHERN HILLS 11,
LLC (hereinafter “Longford™) is, and was at all times relevant hereto, a Nevada limited liability
company, licensed and doing business in Nevada; and is the owner of the real property located
at 6525 S. Fort Apache Rd., Las Vegas, NV, and more particularly described as Longford at
Southern Hills, Plat Book 137 Page 73, Lot 2; APN 176-06-516-001 (hereinafter the
“Property™).

3. Upon information and belief, Defendamt PENNEY CONSTRUCTION, LLC
(hereinafter “Penney”) is, and was at all times relevant hereto a Nevada limited liability
company licensed and doing business in Nevada.

4. Upon information and belief, Defendant WILLIAM PENNEY d/b/a PENNEY
CONSTRUCTION, LLC (hereinafter “Penney DBA™) is and was at all times relevant hereto a
resident of Clark County and/or doing business in Clark County, Nevada.

5. Upon information and belict, Defendant WILLIAM PENNEY (hereinafter
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“William™) is and was at all times relevant hereto a resident of Clark County and/or doing
business in Clark County, Nevada.

6. Upon information and belief, OLD REPUBLIC SURETY (hercinafter *Old
Republic™) 1s, and was at all times relevant hereto, a surety licensed to conduct surety business
in Nevada.

7. The true named and capacities, whether individual, corporate, associate, or
otherwise of those Defendants named herein as DOES [ through X, and ROE
CORPORATIONS 1 through X are Defendants presently unknown to Ahern, who therefore
sues said Defendants by such fictitious names and Ahern will ask leave to amend this
Complaint to show their true names and capacities when the same have been ascertained.
Ahern believes that said Defendants are individuals or entities within the jurisdiction of this
Court, who may be holders of promissory notes secured by deeds of trust recorded against the
Property, may hold or claim an ownership or leasehold interest in the Property, may be
responsible for monies due and owing to Ahern, may be interfering with payments due to
Ahern, or are otherwise negligent or respensible in some manner for the events herein referred
to, and caused damages proximately caused thereby to Ahern as alleged herein.

FIRST CAUSE OF ACTION
(Breach of Contract-Penney and Penney DBA)

3. The allegations contained in the preceding paragraphs of this Complaint are
incorporated herein by this reference.

9. On or about August 28, 1997, Defendant Penney and/or Penney DBA entered
into a written agreement/credit application (hercinafter “Agreement”™) with Ahern by the terms
of which Ahern agreed to provide equipment and/or miscellancous materials to Penney and/or

Penney DBA for use in its business in and around Clark County, Nevada. Thereafier, Penney

Page 3 of 10
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Complaint (filed 10/24/08)

Ahern Rentals, Inc.’s Complaint (filed AS574792 1 17-30
10/30/08)

Platte River Insurance Company’s AS574792 1 31-45
Answer and Crossclaim (filed 11/19/08)
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Complaint (filed 12/08/08)

Cabinetec’ s Statement and Complaint A571228 1 64-73
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Uintah’'s Complaint (filed 02/23/09) A583289 1 74-80
Tri-City Drywall, Inc.’s Statement and A571228 1 81-88
Complaint (filed 02/24/09)

Noorda Sheet Metal Company’s A571228 1 89-165
Statement and Complaint (filed 03/02/09)

Camco Pacific Construction Company’s A580889 1 166-172
Answer and Counterclaim (filed

03/06/09)

The Masonry Group Nevada’'s Complaint | A584730 1 173-189
(filed 03/10/09)

PCI Group, LLC (filed 03/11/09) A584960 1 190-196
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Crossclaim (filed 03/12/09)
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DOCUMENT DESCRIPTION CASE VOL. | BATESNOS.
Cell-Crete Fireproofing of Nevada, Inc.’s | A571228 1 217-233
Statement and Complaint (filed 03/12/09)

Stedl Structures, Inc. and Nevada Prefab A571228 1 234-243
Engineers, Inc.’s Second Amended

Statement and Complaint (filed 03/20/09)

Insulpro Projects, Inc.’s Statement (filed A571228 1,2 | 244-264
03/24/09)

APCO Construction’s Statement and A584730 2 265-278
Complaint (filed 03/26/09)

Dave Peterson Framing, Inc.’s Statement, | A571228 2 279-327
Complaint, and Third-Party Complaint

(filed 03/27/09)

E&E Fire Protection, LLC’ s Statement, A571228 2 328-371
Complaint, and Third-Party Complaint

(filed 03/27/09)

Professional Doors and Millworks, LLC's | A571228 2 372-483
Statement, Complaint, and Third-Party

Complaint (filed 03/27/09)

Hydropressure Cleaning, Inc.’s Statement | A571228 2 484-498
and Complaint (filed 04/03/09)

Ready Mix, Inc.’s Statement and First A577623 2,3 |499-510
Amended Complaint (filed 04/03/09)

EZA P.C. dba Oz Architecture of A571228 3 511-514
Nevada, Inc.’s Statement (filed 04/06/09)

Accuracy Glass & Mirror Company, A587168 3 515-550
Inc.’s Complaint (filed 04/07/12)

John Deere Landscapes, Inc.’s Statement, | A583289 3 551-558

Complaint, and Third-Party Complaint
(filed 04/08/09)
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Helix Electric of Nevada, LLC's
Statement and Third-Party Complaint
(filed 04/14/09)

A587168

559-595

Republic Crane Service, LLC (filed
04/17/09)

A583289

596-607

Bruin Painting’ s Statement and Third-
Party Complaint (filed 04/24/19)

A587168

608-641

HD Supply Waterworks, LP s Statement
and Third-Party Complaint (filed
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A587168

642-680

The Pressure Grout Company’ s Statement
and Complaint (filed 04/24/09)

A571228
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Heinaman Contract Glazing (filed
04/27/09)

A587168

690-724

WRG Design, Inc.’s Statement and
Third-Party Complaint (filed 04/28/09)

A587168

3,4

725-761

APCO Construction’s Answer to Cell-
Crete Fireproofing of Nevada, Inc.’s
Statement and Complaint and Crossclaim
(filed 04/29/09)

A571228

762—-784

Executive Plastering, Inc.’s Statement
(filed 04/29/09)

A583289

785-792

Zitting Brothers Construction, Inc.’s
Complaint (filed 04/30/09)

A589195

793-799
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A571228

800-817
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A571228

836853

Camco Pacific Construction Company,
Inc. and Fidelity and Deposit Company of
Maryland’s Answer to The Masonry
Group Nevada, Inc.’s Complaint and
Camco Pacific Construction’s
Counterclaim (filed 05/05/09)
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872-888
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A589677

889-894
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A584730

901-946
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Heavy Equipment’s Statement and Third-
Party Complaint (filed 05/19/09)

A589662

989-997

Ahern Rentdl, Inc.’s Statement and
Complaint (filed 05/20/09)

A589662

4,5

998-1007

Southwest Air Conditioning, Inc.’s
Statement (filed 05/20/09)

A589662

1008-1013

Ferguson Fire & Fabrication, Inc.’s
Statement and Complaint (filed 05/27/09)

A583289

1014-1022

Republic Crane Service, LLC's Amended
Statement (filed 05/27/09)

A583289

1023-1033

Pape Materia Handling dba Pape Rents
(filed 05/29/09)

A571228

1034-1046

Selectbuild Nevada, Inc.’ s Statement
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A583289

1060-1071

Renaissance Pools & Spas, Inc.’s
Statement (filed 06/01/09)
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(filed 06/16/09)

Inquipco’ s Statement and Complaint A571228 5 1116-1123
(filed 06/23/09)
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Bruin Painting’s Amended Statement and | A571228 5 1139-1150
Third-Party Complaint (filed 06/24/09)

HD Supply Waterworks' Amended A571228 5 1151-1167
Statement and Third-Party Complaint

(filed 06/24/09)

Heinaman Contract Glazing’'s Amended A571228 5 1168-1179
Statement and Third-Party Complaint

(filed 06/24/09)
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Electric’'s Amended Statement and Third-
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and Third-Party Complaint (filed
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Complaint (filed 07/09/09)
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Camco Pacific Construction Company,
Inc.’s Statement and Complaint (filed
07/10/09)

A571228

1266-1287

Granite Construction Company’s
Statement and Complaint (filed 07/22/09)

A571228

1288-1295

HA Fabricators, Inc.’s Complaint (filed
08/10/09)

A596924

1296-1304

Club VistaFinancial Services, LLC and
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Inc.’s Statement and Complaint and
Counterclaim (filed 08/18/09)

A571228

1305-1393

Custom Select Billing, Inc. Statement and
Complaint (filed 08/28/09)

A571228

1394-1420
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LLC' s Statement and Complaint and
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Company, Inc.’s Counterclaim (filed
09/10/09)
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Camco Pacific Construction Company,
Inc. and Fidelity and Deposit Company of
Maryland’s Answer to Northstar
Concrete, Inc.’s Statement and Complaint
and Camco Pacific Construction
Company, Inc.’s Counterclaim (filed
09/10/09)

A587168

1462-1482

Camco Pacific Construction Company,
Inc. and Fidelity and Deposit Company of
Maryland’s Answer to Tri-City Drywall,
Inc.’s Statement and Complaint and
Camco Pacific Construction Company,
Inc.’s Counterclaim (filed 09/10/09)

A587168
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1483-1503

Camco Pacific Construction Company,
Inc. and Fidelity and Deposit Company of
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Camco Pacific Construction Company,
Inc.’s Counterclaim (filed 09/11/09)

A587168

1504-1522

Camco Pacific Construction Company,
Inc.”s Answer to Bruin Painting
Corporation’s Statement and Third-Party
Complaint and Camco Pacific
Construction Company, Inc.’s
Counterclaim (filed 09/11/09)
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Camco Pacific Construction Company,
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A587168

1562-1581

Camco Pacific Construction Company,
Inc. and Fidelity and Deposit Company of
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Inc.’s First Amended Complaint and
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Complaint (filed 12/23/09)
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United Subcontractors, Inc. dba Skyline
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A608717
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LLC' s Statement and Complaint (filed
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Statement and Complaint and Camco
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Counterclaim (filed 04/13/10)
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7,8
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Notice of Entry of Order Approving Sale
of Property (filed 05/25/2013)

A571228

1714-1780

Notice of Entry of Order Releasing Sale
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Account (filed 4/14/2016)
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1781-1790
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Dismiss (filed 9/20/2017)
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Stipulation and Order for Dismissal with
Prejudice of Claims Asserted by Select
Build Nevada, Inc. Against APCO
Construction (filed 7/1/2010)

A571228

1799-1801

2018 Stipulation and Order to Dismiss
Third Party Complaint of Interstate
Plumbing & Air Conditioning, LLC
Against APCO Construction, Inc. with
Prejudice (filed 2/5/2018)

A571228

1802-1803

Notice of Entry of Order (filed
5/25/2017)

A571228

1804-1811

Findings of Fact, Conclusions of Law,
and Order Granting Zitting Brothers
Construction, Inc.’s Motion for Partial
Summary Judgment Against APCO
Construction (filed 12/29/2017)

A571228

1812-1822

Findings of Fact and Conclusions of Law
asto the Claims of Helix Electric and
Cabenetec Against APCO (filed
4/25/2018)

A571228

1823-1893

E&E Fire Protection, LLC’ s Findings of
Fact and Conclusions of Law (filed
4/26/2018)

A571228

1894-1900

Plaintiff in Intervention, National Wood
Products, Inc.’s Findings of Fact and
Conclusions of Law Re Camco (filed
4/26/2018)

A571228

1901-1912

Findings of Fact and Conclusions of Law
asto the Claims of Fast Glass, Inc. (filed
4/26/2018)

A571228

1913-1925

Findings of Fact and Conclusions of Law
as to the Claims of Helnaman Contract
Glazing (filed 4/26/2018)

A571228

1926-1938
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Findings of Fact and Conclusions of Law
asto the Claims of Helix Elecric of
Nevada, LLC Against Camco Pacific
Construction, Inc. (filed 4/26/2018)

A571228

1939-1948

Findings of Fact and Conclusions of Law
asto the Claims of SWPPP Compliance
Solutions, Inc. (filed 4/26/2018)

A571228

1949-1960

Findings of Fact and Conclusions of Law
asto the Claims of Cactus Rose
Construction Co., Inc. (filed 4/26/2018)

A571228

8,9

1961-1972

United Subcontractors, Inc. DBA Skyline
Insulation’s Motion to Enforce Settlement
Agreement and Enter Judgment (filed
5/31/2018)

A571228

1973-1997

Stipulation and Order for Dismissal with
Prejudice (filed 5/25/2018)

A571228

1998-1999

Stipulation and Order of Dismissal of All
Clams Relating to Cardo WRG., Inc.
(filed 9/20/2017)

A571228

2000-2002

Joint Order Granting, In Part, Various
Lien Claimants' Motions for Partial
Summary Judgment Against Gemstone
Development West (filed 6/21/2010)

A571228

2003-2004

Notice of Entry of Stipulation and Order
for Dismissal of Steel Structures, Inc.’s
Complaint Against Camco Pacific
Construction, and Camco’s Counterclaim
Against Steel Structures, Inc. (filed
11/16/2009)

A571228

2005-2008

SWPPP Compliance Solutions, LLC's
Amended Statement of Facts and
Complaint

AF71228

2009-2021
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Unit 313 Block 8
SEC 32 TWP 21 RNG 60

Parcel Number/ Property Description Owner Name & Address
Location Address/
Towunship
163-32-112-139 Manhattan West-Phase 1 Gemstone Development West Inc
Spring Valley Plat Book 141 Page 28 9121 W Russell Rd #117

Las Vegas, NV 89148-1238

163-32-112-140
Spring Valley

Manhaitan West-Phase 1
Plat Book 141 Page 28
Unit 314 Block 8

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russcll Rd #117
Las Vegas, NV 89148-1238

163-32-112-141
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 315 Block &

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-142
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 316 Block 8

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-143
Spring Valley

Manhattan West-Phase 1
Plat Book 14] Page 28
Unit 317 Block 8

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russel! Rd #117
Las Vegas, NV 89148-1238

163-32-112-144
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 318 Block 8

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-145
Spring Valley

Manhattan West-Phase |
Plat Book 141 Page 28
Unit 319 Block 8

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-146
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 320 Block 8

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV §9148-1238

163-32-112-147
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 401 Block B

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
I.as Vegas, NV 89148-1238

163-32-112-148
Spring Valley

Manhattan West-Phase ]
Plat Book 141 Page 28
Unif 402 Block 8

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

*.ien Claimant has provided the best estimate of the amount owed to Lien Claimant with respect to
materials or equipment fumished by Lien Claimant for the improvement of the property. Lien Claimant

reserves the right to amend or modify the amount owed at Lien Claimant’s discretion.
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Unit 403 Block 8
SEC 32 TWP 21 RNG 60

Parcel Number/ Property Description Owner Name & Address
Location Address/
Township
163-32-112-149 Manhattan West-Phase 1 Gemstone Development West Inc
Spring Valley Plat Book 141 Page 28 9121 W Russell Rd #117

Las Vegas, NV 89148-1238

163-32-112-150
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 404 Block 8

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-151
Spring Valley

Manhattan West-Phase ]
Plat Book 141 Page 28
Unit 405 Block 8

SEC32 TWP 2] RNG 60

Gemstone Developrent West Inc
9121 W Russell RA #117
Las Vegas, NV 89148-1238

163-32-112-152
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 406 Block 8§

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-153
Spring Vallcy

Manhattan West-Phase 1
Plat Book 141 Page 28

Gemstone Development West Inc
9121 W Russell Rd #117

Unit 407 Block 8 Las Vegas, NV 89148-1238

SEC 32 TWP 21 RNG 60
163-32-112-154 Manhattan West-Phase 1 Gemstone Development West Inc
Spring Valley Plat Book 141 Page 28 9121 W Russell Rd #117

Unit 408 Block 8 Las Vegas, NV 89148-123%

SEC 32 TWP 21 RNG 60

163-32-112-155
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 409 Block §

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-156
Spring Valley

Manhattan West-Phase |
Plat Book 141 Page 28
Unit 410 Block 8

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-157
Spring Valley

Manhattan West-Phase |
Piat Book 141 Page 28
Unit4il Block 8

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-158
Spring Valley

Maunhattan West-Phase 1
Plat Book 141 Page 28
Unit 412 Block 8

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

*Lien Claimant has provided the best estimate of the amount owed to Lien Claimant with respect to
materials or equipment furmished by Lien Claimant for the improvement of the property. Lien Claimant

reserves the right to amend or modify the amount owed at Lien Claiment’s discretion,

16
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Unit 413 Biock 8
SEC 32 TWP 21 RNG 60

Parcel Number/ Property Description Owier Name & Address
Location Address/
Township
163-32-112-159 Manbhattan West-Phase 1 Gemstone Development West Inc
Spring Valley Plat Book 141 Page 28 9121 W Russell Rd #117

Las Vcgas, NV 89148-1238

163-32-112-160
Spring Valley

Manhattan West-Phase 1
Plat Book 14] Page 28
Unit 414 Block 8

SEC 312 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV §9148-1238

163-32-112-161
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 415 Block 8

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 80148-1238

163-32-112-162
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 416 Block 8

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV §9148-1238

163-32-112-163

Manhattan West-Phase 1

Gemstone Development West Inc

Unit 418 Block 8
SEC 32 TWP 21 RNG 60

Spring Valley Plat Book 141 Page 28 9121 W Russell Rd #117

Unit 417 Biock 8 Las Vegas, NV 89148-1238

SEC 32 TWP 21 RNG 60
163-32-112-164 Manhattan West-Phase 1 Gemstone Development West Inc
Spring Valley Plat Book 141 Page 28 9121 W Russell Rd #117

Las Vegas, NV 89148-1238

163-32-112-165
Spring Valley

Manbhattan West-Phase |
Plat Book 141 Page 28
Unit 419 Block 8

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-166
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 420 Block 8

SEC 32 TWP 2] RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-167
Spring Valley

Manhattan West-Phase |
Plat Book 141 'age 28
Unit 101 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russcll Rd #117
Las Vegas, NV 89148-1238

163-32-112-168
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 102 Block 9

SEC32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd 4117
Las Vegas, NV 89148-1238

“Lien Claimant has provided the best estimate of the amouni owed to Lien Claimant with respect to
materials or equipment furnished by Lien Claimant for the improvement of the property. Lien Claimant

reserves the right to amend or modify the amount owed at Lien Claimant’s discretion.

17
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Unit 103 Block 9
SEC 32 TWP 21 RNG 60

Parcel Number/ Property Description Owner Name & Address
T.ocation Address/
Township
163-32-112-169 Manhattun Wesi-Phase 1 Gemslone Development West Inc
Spring Valley Plat Book 141 Page 28 9121 W Russell Rd #117

Las Vegas, NV 8§9148-1238

163-32-112-170
Spring Valley

Manhattan West-Phase |
Plat Book 141 Page 28
Unit 104 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-171

Manhattan West-Phase 1

Gemstone Development West Inc

Unit 106 Block 9
SEC 32 TWP 21 RNG 60

Spring Valley Plat Book 141 Page 28 9121 W Russell Rd #117

Unit 105 Block 9 Las Vegas, NV 89148-1238

SEC 32 TWP 21 RNG 60
163-32-112-172 Manhattan West-Phase 1 Gemstone Development West Inc
Spring Valley Plat Boock 141 Page 28 9121 W Russell Rd #117

Las Vegas, NV 89148-1238

163-32-112-173
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 107 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vepgas, NV 80148-1238

163-32-112-174
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 108 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russcll Rd #117
Las Vegas, NV 89148-1238

163-32-112-175
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 109 Block ¢

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-176
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 110 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV §9148-1238

163-32-112-177
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 111 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-178
Spring Valley

Manhattan Wesi-Phase 1
Plat Book 141 Page 23
Unit 112 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

*Lien Claimant has provided the best estinate of the amount owed to Lien Claimant with respect to
materials or equipment furnished by Lien Claimant for the improvement of the property. Lien Claimant

reserves the right 10 amend or modify the amouat owed at Lien Claimant’s discretion,

18
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Parcel Number/
Location Address/
Township

Property Description

Owner Name & Address

163-32-112-179
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 113 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russelt R #117
Las Vegas, NV 89148-1238

163-32-112-180
Spring Valley

Maunhaltun West-Phase 1
Plat Book 141 Page 28
Unit 114 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-181
Spring Valley

Macghattan West-Phase 1
Plat Book 141 Page 28
Unit 115 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russcll Rd #117
Las Vegas, NV 89148-1238

163-32-112-182
Spring Valley

Manhattan West-Phase |
Plat Book 141 Page 28
Unit 116 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-183
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 117 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
6121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-184
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 118 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell R4 #117
Las Vegas, NV 89148-1238

163-32-112-185
Spring Valley

Manhattan West-Phase 1
Plat Bock 41 Page 28
Unit 119 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-186
Spring Valley

Manhattan West-Phase |
Plat Book 141 Page 28
Unit 120 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-187
Spring Valley

Manhattan West-Phase 1
Plat Bock 141 Page 28
Unit 201 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-188
Spring Valley

Manhattan West-Phase 1
Plat Book 14} Page 28
Unit 202 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

19

*Lien Claimant has provided the best estimate of the amount owed to Lien Claimant with respect to
materials or equipment furnished by Lien Claimant for the improvement of the property, Lien Claimant
reserves the right to amend or modify the amount owed at Lien Claimant’s discretion,

AA 000755




Parcel Number/
Location Address/

Township

Property Description

Owner Name & Address

163-32-112-189
Spring Valley

Manhattan West-Phase |
Plat Book 14] Page 28
Unit 203 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Develepment West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-190
Spring Valley

Manhallan West-Phase |
Plat Book 141 Page 28
Unit 204 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-191
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 205 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-192
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 206 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-193
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 207 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV §9148-1238

163-32-112-194
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 208 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-195
Spring Valley

Manhattan West-Phase ]
Plat Book 141 Pagc 28
Unit 209 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-196
Spring Valley

Manhattan West-Phase |
Plat Book 141 Page 28
Unit 210 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-197
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 211 Block 9
SEC32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-198
Spring Valley

Manhattan West-Phase |
Plat Book 141 Page 28
Unit 212 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

*Lien Claimant has provided the best cstimate of the amount owed to Lien Claimant with respect to
materials or equipment furnished by Lien Claimant for the improvement of the property. Lien Claimant
reserves the right to amend or modify the amount owed at Lien Claimant's discretion,

20

AA 000756




Parcel Number/
Location Address/
Township

Property Description

Owuner Name & Address

163-32-112-199
Spring Valley

Manhattan West-Phase |
Plat Book 141 Page 28
Unit 213 Block 9

SEC 32 TWP 2] RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-200
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 214 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-201
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 215 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-202
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 216 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West [nc
9121 W Russell Rd #117
Las Vegas, NV §9148-1238

163-32-112-203
Spring Valley

Manhattan West-Phase |
Plat Book 141 Page 28
Unit 217 Block ¢

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-204
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 218 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-205
Spring Valley

Manhattan West-Phase ]
Plat Book 141 Page 28
Unit 219 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-206

Manhattan West-Phase 1

Gemstone Development West Inc

Spring Valley

Plat Book 141 Page 28
Unit 301 Block 9
SEC 32 TWP 21 RNG 60

Spring Valley Plat Book 141 Page 28 9121 W Russell Rd #117
Unit 220 Block 9 Las Vegas, NV 89148-1238
SEC 32 TWP 21 RNG 60
163-32-112-207 Manhattan West-Phase 1 Gemstone Development West Inc

9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-208
Spring Valley

Manhattan West-Phase |
Plat Book 141 Page 28
Unit 302 Block 9

SEC 32 TWP 2] RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 82148-1238

*Lien Claimant has provided the best estimate of the amount owed to Lien Claimant with respect to
macrials or equipment fornished by Lien Claimant for the improvement of the property, Lien Claimant

reserves the right to amend or modify the amount owed at Lien Claimant’s discretion.
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AA 000757




Spring Valley

Plat Book 141 Page 28
Unit 303 Block 9
SEC 32 TWP 21 RNG 60

Parcel Number/ Property Description Owner Name & Address
Location Address/
Township
163-32-112-209 Manhattan West-Phase 1 Gemstone Development West Inc

9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-210
Spring Vatley

Manhattan West-Phase |
Plat Book 141 Page 28
Unit 304 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 82148-1238

163-32-112-211
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 305 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112.212
Spring Valley

Manhattan West-Fhase 1
Plat Book 141 Page 28
Unit 306 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-213
Spring Valley

Manhaitan West-Phase 1
Plat Book 141 Page 28
Unit 307 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russel! Rd #117
Las Vegas, NV 89148-1238

163-32-112-214
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 308 Block 9

SEC 32 TWP 21 RNG 60

Gemslone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-215
Spring Valley

Manhattan West-Phase ]
Plat Book 141 Page 28
Unit 309 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV §9148-1238

163-32-112-216
Spring Valley

Manhattan West-Phase |
Plat Book 141 Page 28
Unit 310 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-217

Manhattan West-Phase |

Gemstone Development West Inc

SEC 32 TWP 21 RNG 60

Spring Valley Plat Book 141 Page 28 9121 W Russell Rd #117

Unit 311 Block 9 Las Vegas, NV §9148-1238

SEC 32 TWP 21 RNG 60
163-32-112-218 Manhattan West-Phase 1 Gemstone Development West Inc
Spring Valley Plat Book 141 Page 28 9121 W Russell Rd #117

Unit 312 Block 9 Las Vegas, NV 89148-1238

*Lien Claimant has provided the best estimate of the amount owed fo Lien Claimant with respect to
materials or equipment furnished by Lien Claimant for the improvement of the property. Lien Claimant

reserves the right to amend or modify the amount owed at Lien Claimant’s discretion.
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Parcel Number/
Location Address/

Property Description

Owner Name & Address

Township
163-32-112-219 Manhattan West-Phase 1 Gemstene Development West Inc
Spring Valley Plat Book 141 Page 28 9121 W Russell Rd #117

Unit 313 Block 9
SEC 32 TWP 21 RNG 60

Las Vegas, NV 89148-1238

163-32-112-220
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 314 Block ©

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-221
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 315 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-222
Spring Valley

Manhattan West-Phase 1
Plat Bock 141 Page 28
Unit 316 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-223
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 317 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
2121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-224
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 318 Block ©

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell RA #117
Las Vegas, NV 89148-1238

163-32-112.225
Spring Valley

Maunhaitan West-Phase 1
Plat Book 141 Page 28
Unit 319 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-226
Spring Valley

Manhattan West-Phase 1
Plat Bock 141 Page 28
Unit 320 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-227
Spring Vatley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 401 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-228
Spring Valley

Manhatian West-Phase |
Plat Book 141 Page 28
Unit 402 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

*Lien Claimant has provided the best estimate of the amount owed to Lien Claimant with respect to
materials or equipment furnished by Lien Claimant for the improvement of the property. Lien Claimant
reserves the right to amend or modify the amount owed at Lien Clairant’s discretion.
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Parcel Number/
Location Address/

Property Description Owper Name & Address

Township

163-32-112-229
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 403 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-230
Spring Valley

Manhatlan West-Phase 1
Plat Book 141 Page 28
Unit 404 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-231
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 405 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 82148-1238

163-32-112-232
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 406 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Ing
9121 W Russell RA #117
Las Vegas, NV §89148-1238

163-32-112-233
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 407 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russcll Rd #117
Las Vegas, NV §¢148-1238

163-32-112-234
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 408 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-235
Spring Vallcy

Manbhattan West-Phase 1
Plat Book 141 Page 28
Unit 409 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-236
Spring Valley

Manhattan West-Phase |
Piat Book 141 Page 28
Unit 410 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
I.as Vegas, NV 89148-1238

163-32-112-237
Spring Valley

Manhattan West-Phase |
Plat Book 141 Page 28
Unit 411 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 80148-1238

163-32-112-238
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 412 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West [nc
9121 W Russell Rd #117
Las Vegas, NV §0148-1238

*Lien Clainant has provided the best estimate of the amount owed to Lien Claimant with respect to
materials or equipment furnished by Lien Claimant for the improvement of the property. Lien Claimant
reserves the right to amend or modily the smount owed at Lien Claimant’s discretion.

24

I —
AA 000760



Unit 413 Block 9
SEC 32 TWP 21 RNG 60

Parcel Number/ Property Description Ovwner Name & Address
Location Address/
Township
163-32-112-239 Manhattan West-Phase | Gemstone Developient West Inc
Spring Vallcy Plat Book 141 Page 28 9121 W Russell R4 #117

Las Vegus, NV 89148-1238

163-32-112-240
Spring Valley

Manhattan West-Phase 1
Plat Book 14] Page 28
Unit 414 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-241
Spring Valley

Manhattan West-Phase |
Plat Book 141 Page 28
Unit 415 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-242
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 416 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-243
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 417 Block 9

SEC 32 TWP 2{ RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112.244
Spring Valley

Manhattan West-Phase |
Plat Book 14] Page 28
Unit 418 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-245
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 419 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-112-246
Spring Valley

Manhattan West-Phase 1
Plat Book 141 Page 28
Unit 420 Block 9

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd#117
Las Vegas, NV 89148-1238

163-32-101-020
Spring Valley

PT NE4 NW4 SEC 3221 60

SEC 32 TWP 2] RNG 60

Gemstone Development West Inc
%121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-101-022
Spring Valley

PT NE4 NW4 SEC 32 21 60

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell Rd #117
Las Vegas, NV 89148-1238

163-32-101-023
Spring Valley

PT NE4 NW4 SEC 3221 60

SEC 32 TWP 21 RNG 60

Gemstone Development West Inc
9121 W Russell RA#117
Las Vegas, NV 89148-1238

*Lien Claimant has provided the best cstimate of the amount owed to Lien Claimant with respect 1o
tnaterials or equipment furnished by Lien Claimant for the improvement of the property. Lien Claimant

reserves the right to amend or modify the amount owed at Lien Claimant’s discretion.
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Gwen Mullins, Esq.

Nevada Bar No. 3146

Wade B. Gochnour, Esq.

Nevada Bar No. 6314

Howard & Howard Attorneys PLL.C

3800 Howard Hughes Parkway

Suite 1400

Las Vegas, NV 89169

Telephone :(702) 257-1483

Facsimile (702) 567-1568

E-mails: grm@h2law.com
wbg@h2law.com

Attorneys for APCO Construction

DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada CASENO.: A571228
corporation, DEPT. NO.: X

Plaintift,
APCO CONSTRUCTION’S ANSWER TO
VS. CELL-CRETE FIREPROOFING OF
NEVADA, INC.’S STATEMENT OF
GEMSTONE DEVELOPMENT WEST, INC., FACTS CONSTITUTING LIEN AND

a Nevada corporation; NEVADA COMPLAINT IN INTERVENTION and
CONSTRUCTION SERVICES, a Nevada CROSS-CLAIM

corporation; SCOTT FINANCIAL

CORPORATION, a North Dakota
corporation, COMMONWEALTH LAND
TITLE INSURANCE COMPANY; FIRST
AMERICAN TITLE INSURANCE
COMPANY; and DOES I through X,

4 08A571 228

Defendants.

AND ALL RELATED CASES AND
MATTERS.

APCO CONSTRUCTION (“APCO™), by and through its attorneys, Gwen Rutar
iMullins, Esq. and Wade B. Gochnour of the law firm of Howard and Howard Attorneys PLLC,

phereby files this Answer to Cell-Crete Fireproofing of Nevada, Inc.’s Statement of Facts

TN A ¥ i
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3800 Howard Hughes Pkwy., Suite 1400
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Constituting Lien and Complaint in Intervention (hereinafter “Complaint in Intervention™) and
hereby responds and alleges as follows:
GENERAL ALLEGATIONS

1. Answering Paragraphs 1, 2, 3, 4 and 6 of the Complaint in Intervention, APCO,
upon information and belief, admits the allegations contained therein. A

2. Answering Paragraphs 5, 7, 8, and 9 the Complaint in Intervention, APCO does
not have sufficient knowledge or information upon which to base a belief as to the truth of the
allegations contained therein, and upon said grounds, denies each and cvery allegation
contained therein.

3. Answering Paragraphs 10, 11 and 12 of the Complaint in Intervention, APCO
denies all the allegations as they pertain to, or as they are alleged against, APCO, With respect
to any allegations that have been asserted against the remaining Defendants, APCO does not
have sufficient knowledge or information upon which to base a belief as to the truth of the
allegations contained therein, and upon said grounds, denies each and every allegation
contained therein.

FIRST CAUSE OF ACTION

(Breach of Contract Against Camco Pacific)

4. Answering Paragraph 13 of the Complaint in Intervention, APCO repeats and
realleges each and every allegation contained in paragraphs 1 through 3 of this Answer to the
Complaint in Intervention as though fully set forth herein.

5. Answering Paragraphs 14, 15, and 16 of the Complaint in Intervention, APCO
does not have sufficient knowledge or information upon which to base a belief as to the truth of
the allegations contained therein, and upon said grounds, denies each and every allegation
contained therein.

6. Answering Paragraphs 17, 18 and 19 of the Complaint in Intervention, APCO
denies all the allegations as they pertain to, or as they are alleged against, APCO. With respect
to any allegations that have been asserted against the remaining Defendants, APCO does not

have sufficient knowledge or information upon which to base a belief as to the truth of the
Page 2 0f 23
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! || allegations contained therein, and upon said grounds, denies each and every allegation

2 |icontained therein.

3 , SECOND CAUSE OF ACTION
4 (Unjust Enrichment)
3 7. Answering Paragraph 20 of the Complaint in Intervention, APCO repeats and

6 lirealleges each and every allegation contained in paragraphs 1 through 6 of this Answer to the
7 1} Complaint in Intervention as though fully set forth herein.

8 8. Answering Paragraphs 21, 22, 23, 24 and 25 of the Complaint in Intervention,
? | APCO denies all the allegations as they pertain to, or as they are alleged against, APCO. With
10 [l respect to any allegations that have been asserted against the remaining Defendants, APCO
11" || does not have sufficient knowledge or information upon which to base a belief as to the truth of

12 || the allegations contained therein, and upon said grounds, denies each and every allegation

20 || denies all the allegations as they pertain to, or as they are alleged against, APCO. With respect

&
=
Z2 13 || contained therein.
£
E 2 14 THIRD CAUSE OF ACTION
=
v
Q ?E - 13 (Violation of NRS 624 Against All Defendants in Intervention)
=E®ZF
5 % Eé 16 9. Answering Paragraph 26 of the Complaint in Intervention, APCO repeats and
; E" gng 17 || realleges each and every allegation contained in paragraphs 1 through 8 of this Answer to the
>~ '
% E & 18 || Complaint in Intervention as though fully set forth herein.
25
2 = 19 10.  Answering Paragraphs 27, 28 and 29 of the Complaint in Intervention, APCO
[ow]
8
=
T

21 11to any allegations that have been asserted against the remaining Defendants, APCO does not
22 Il have sufficient knowledge or information upon which to base a belief as to the truth of the
23 || allegations contained therein, and upon said grounds, denies each and every allegation

24 |l contained therein,

R
2601717
22111
2847117
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FOURTH CAUSE OF ACTION

(Monies Due and Owing Against All Defendants in Intervention)

11.  Answering Paragraph 30 of the Complaint in Intervention, APCO repeats and
realleges each and every allegation contained in paragraphs 1 through 10 of this Answer to the
Complaint in Intervention as though fully set forth herein.

12.  Answering Paragraphs 31, 32, 33, 34 and 35 of the Complaint in Intervention,
APCO denies all the allegations as they pertain to, or as they are alleged against, APCO. With
respect to any allegations that have been asserted against the remaining Defendants, APCO
does not have sufficient knowledge or information upon which to base a belief as to the truth of
the allegations contained therein, and upon said grounds, denies each and every zllegation
contained therein.

FIFTH CAUSE OF ACTION

(Quantum Meriut Against All Defendants in Intervention)

13. Answering Paragraph 36 of the Complaint in Intervention, APCO repeats and
realleges each and every allegation contained in paragraphs 1 through 12 of this Answer to the
Complaint in Intervention as though fully set forth herein.

14. Answering Paragraph 37 of the Complaint in Intervention, APCO does not have
sufficient knowledge or information upon which to base a belief as to the truth of the
allegations contained therein, and upon said grounds, denies each and every allegation
contained therein.

15. Answering Paragraphs 38, 39, 40, and 41 of the Complaint in Intervention,
APCO denies all the allegations as they pertain to, or as they are alleged against, APCO. With
respect to any allegations that have been asserted against the remaining Defendants, APCO
does not have sufficient knowledge or information upon which to base a belief as to the truth of
the allegations centained therein, and upon said grounds, denies each and every allegation
contained therein.
iy

/1
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SIXTH CAUSE OF ACTION

(Lien Foreclosure Action GEMSTONE)

16. Answering Paragraph 42 of the Complaint in Intervention, APCO repeats and
reallegeé each and every allegation contained in paragraphs 1 through 15 of this Answer to the
Complaint in Intervention as though fully set forth herein.

17.  Answering Paragraphs 43 and 44 of the Complaint in Intervention, APCO
denies all the allegations as they pertain to, or as they are alleged against, APCO. With respect
to any allegations that have been asserted against the remaining Defendants, APCO does not
have sufficient knowledge or information upon which to base a belief as to the truth of the
atlegations contained therein, and upon said grounds, denies each and every allegation
contained therein

18.  Answering Paragraphs 45, 46, ‘47, 48 and 49 of the Complaint in Intervention,
APCQO does not have sufficient knowledge or information upon which to base a belief as to the
truth of the allegations contained therein, and upon said grounds, denies each and every
allegation contained therein,

SEVENTH CAUSE OF ACTION

(Breach of Duty-Violation of NRS 624)

19. Answering Paragraph 50 of the Complaint in Intervention, APCO repeats and
realleges each and every allegation contained in paragraphs 1 through 18 of this Answer to the
Complaint in Intervention as though fully set forth herein.

20.  Answering Paragraphs 51, 52, 54, 55 and 56 of the Complaint in Intervention,
APCO, upon information and belief, admits the allegations set forth therein.

21. Answering Paragraphs 53 of the Complaint in Intervention, APCO admits that
NCS was the construction control company engaged by Gemstone and/or Scott Financial
Corporation and was engaged in the control and disbursement of funds, payable or paid to
laborers, materialmen, material suppliers, contractors, subcontractors, architects, engineers or
others, for purposes of the ManhattanWest Multi-Mix Development Project. As to the

remaining allegations contained therein, APCO does not have sufficient knowledge or
Page 5 0f 23
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information upon which to base a belief as to the truth of the allegations contained therein, and
upon said grounds, denies each and every allegation contained therein.

22. Answering Paragraphs 57, 58, 59, 60 and 61 of the Complaint in Intervention,
APCO does not have sufficient knowledge or information upon which to base a belief as to the
truth of the allegations contained therein, and upon said grounds, denies each and every
allegation contained therein.

EIGHTH CAUSE OF ACTION

(Priority Over Deeds of Trust)

‘ 23, Answering Paragraph 62 of the Complaint in Intervention, APCO repeats and
realleges each and every allegation contained in paragraphs 1 through 22 of this Answer to the
Complaint in Intervention as though fully set forth herein.

24, Answering Paragraphs 63, 64, 65, 66, 67, 68 and 69 of the Complaint in
Intervention, APCO, upon information and belief, admits the allegations contained therein.

25, Answering Paragraph 70 of the Complaint in Intervention, APCO denies all the
allegations as they pertain to, or as they are alleged against, APCO and specifically asserts that
APCQO’s lien is superior to the claims of Cell-Crete, Gemstone, SFC, Land Title and First
American. With respect to any allegations that have been asserted against the remaining
Defendants, APCO does not have sufficient knowledge or information upon which to base a
belicf as to the truth of the allegations contained therein, and upon said grounds, denies each
and every allegation contained therein

20.  Answering Paragraph 71 of the Complaint in Intervention, APCO denies each
and every allegation contained therein.

NINTH CAUSE OF ACTION

(Claim on Bond)
27.  Answering Paragraph 72 of the Complaint in Intervention, APCO repeats and
realieges each and every allegation contained in paragraphs 1 through 26 of this Answer to the

Complaint in Intervention as though fully set forth herein.
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28. Answering Paragraphs 73, 74, 75, 76, and 77 of the Complaint in Intervention,
APCO does not have sufficient knowledge or information upon which to base a belief as to the
truth of the allegations contained therein, and upon said grounds, denies each and every
allegation contained therein.

FIRST AFFIRMATIVE DEFENSE

Cell-Crete Fireproofing has failed to state a claim against APCO upon which relief can
be granted.

SECOND AFFIRMATIVE DEFENSE

The claims of the Cell-Crete Fireproofing have been waived as a result of their
respective acts and conduct.

THIRD AFFIRMATIVE DEFENSE

No monies are due Cell-Crete Fireproofing at this time as APCO has not received
payment for Cell-Crete Fireproofing’s work from Gemstone, the developer of the Manhattan
West Project.

FOURTH AFFIRMATIVE DEFENSE

Any and all damages sustained by Cell-Crete Fireproofing are the result of negligence,
breach of contract and/or breach of warranty, express and/or implied, of a third-party over
whom APCO has no control, and for whose acts APCO is not responsible or liable to Cell-
Crete Fireproofing.

FIFTH AFFIRMATIVE DEFENSE

At the time and place under the circumstances alleged by the Cell-Crete Fireproofing,
Cell-Crete Fireproofing had full and complete knowledge and information with regard to the
conditions and circumstances then and there existing, and through Cell-Crete Fireproofing’s
own knowledge, conduct, acts and omissions, assumed the risk attendant to any condition there
or then present.

1
I

/o
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SIXTH AFFIRMATIVE DEFENSE
Whatever damages, if any, were sustained by Cell-Crete Fireproofing, were caused in
whole or in part or were contributed to by reason of Cell-Crete Fireproofing’s own actions,
SEVENTH AFFIRMATIVE DEFENSE
The liability, if any, of APCO must be reduced by the percentage of fault of others,
including Cell-Crete Fireproofing.
EIGHTH AFFIRMATIVE DEFENSE
The damages alleged by Cell-Crete Fireproofing were caused by and arose out of the
risk which Cell-Crete Fireproofing had knowledge and which Cell-Crete Fireproofing assumed.
NINTH AFFIRMATIVE DEFENSE
The alleged damages complained of by Cell-Crete Fireproofing were caused in whole or
in part by a new, independent and intervening cause over which APCO had no control. Said
independent, intervening cause was the result of any alleged damages resulting to Cell-Crete
Fireproofing.
TENTH AFFIRMATIVE DEFENSE
APCOQO’s obligations to Cell-Crete Fireproofing have been satisfied or excused.
ELEVENTH AFFIRMATIVE DEFENSE
Cell-Crete Fireproofing failed to perform their work in workmanlike manner thus
causing damages in excess to the sums Cell-Crete Fireproofing claim are due under the
subcontract with APCO.
TWELFTH AFFIRMATIVE DEFENSE
The claim for breach of contract is barred as a result of Cell-Crete Fireproofing’s failure
to satisfy conditions precedent.
THIRTEENTH AFFIRMATIVE DEFENSE
The claims, and each of them, are premature.
FOURTEENTH AFFIRMATIVE DEFENSE
Cell-Crete Fireproofing should indemnify APCO for any and all losses, damages or

expenses APCO sustains as a result of any claims by Gemstone for damages that Gemstone
Page 8 of 23
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allegedly sustained due to Cell-Crete Fireproofing’s improper workmanship on the Manhattan
West Project, including, but not limited to, any damage amount and the attorney’s fees and
costs incurred by APCO relative thereto,
FIFTEENTH AFFIRMATIVE DEFENSE
APCO is entitled to an offset or a setoff of any damages that APCO sustains as a result
of Cell-Crete Fireproofing’s failure to complete the work in a workmanlike manner and/or
breach of contract.
SIXTEENTH AFFIRMATIVE DEFENSE
Any obligations or responsibilities of APCO under the subcontract with Cell-Crete
Fireproofing, if any, have been replaced, terminated, voided, cancelled or otherwise released by
the ratification entered into between Cell-Crete Fireproofing, Gemstone and CAMCO and
APCO no longer bears any liability thereunder.
SEVENTEENTH AFFIRMATIVE DEFENSE
APCO has been forced to retain the services of an attorney to defend this action
and therefore is entitled to reasonable attorneys’ fees and costs.
EIGHTEENTH AFFIRMATIVE DEFENSE
The claims against APCO are barred as a result of Cell-Crete Fireproofing’s failure to
comply with the requirements of NRCP Rule 24 including, but not limited to, Cell-Crete
Fireproofing having failed to timely apply to the Court to intervene in this action as required.
NINETEENTH AFFIRMATIVE DEFENSE
Cell-Crete Fireproofing has failed to comply with the requirements of NRS 624.
TWENTIETH AFFIRMATIVE DEFENSE
Cell-Crete Fireproofing has failed to promptly assert its respective claims against
APCO and APCO reserves the right to request the Court to strike any improper pleadings filed
against APCO.
TWENTY-FIRST AFFIRMATIVE DEFENSE
Cell-Crete Fireproofing may have failed to comply with all requirements of NRS 108 to

perfect its lien.
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TWENTY-SECOND AFFIRMATIVE DEFENSE

Pursuant to NRCP Rule 8 and 11, as amended, all possible affirmative defenses may not
have been alleged herein insofar as sufficient facts were not available after reasonable inquiry
upon the filing of this Answer to the Complaint in Intervention, and therefore, APCO reserves
the right to amend their Answer to allege additional affirmative defenses if subsequent
investigation so warrants.

WHEREFORE, APCO prays for judgment as follows:

L. That Cell-Crete Fireproofing take nothing by way of its Complaint in
Intervention on file herein and that the same be dismissed with prejudice against APCO;

2. For an award of attorneys’ fees and costs incurred herein by APCO; and

3. For such other and further relief as this Court may deem just and proper.

DATED this 74 day of April, 2009.

HOWARD & HOWARD ATTORNEYS PLLC

S e S

/@en Mullins, Esq.

Nevada Bar No. 3146

Wade B. Gochnour, Esq.

Nevada Bar No. 6314

3800 Howard Hughes Parkway

Suite 1400

Las Vegas, NV 89169

Artorneys for APCO Construction
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CROSS-CLAIM
Plaintiff/Defendant in Intervention APCO CONSTRUCTION (hereinafter “APCO”), by
and through its attorneys of record, Gwen Rutar Mullins, Esq., and Wade B. Gochnour, Esq. of
the law firm of HOWARD & HOWARD ATTORNEYS PLLC, hereby assert the following
Cross-Claim  against Cross-befendam GEMSTONE DEVELOPMENT WEST, INC.
(*“Gemstone”):

GENERAL ALLEGATIONS

l. APCO is, and was at all times relevant hereto, a corporation duly organized
under the laws of the State of Nevada doing business as a licensed general contractor.

2. Upon information and belief, Gemstone is a carporation duly organized under
the laws of the State of Nevada.

3 The true names and capacities, whether individual, corporate, associate or
otherwise of third-party defendants named herein as Does 1 through 10 and Roe Corporations 1
through 10, inclusive, are unknown to APCO, who, therefore, sues said defendants by such
fictitious names and APCO will ask leave to amend this Cross-Claim to show their true names
and capacities when the same have been ascertained. APCO believes that each defendant
named Does 1 through 10 and Roe Corporations 1 through 10, inclusive, is responsible in some
manner for the events referred to herein.

4. APCO and Gemstone entered into the ManhattanWest General Construction
Agreement for GMP, dated September 6, 2007 (the “Agreement™).

5. The Agreement was drafted by Gemstone.

0. Pursuant to the Agreement, APCO was to act as the General Contractor for the
construction of the Manhattan West Mixed-Use development project located on the Property
(the “Project™).

7. The Project was to be constructed in two phases, with the first Phase consisting
of the construction of five (5) buildings.

8. APCO performed its work on the Project pursuant to the Agreement.

Page 11 of 23
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9. Almost from the beginning of the Project, APCO had difficulty obtaining
required information from Gemstone.

10. Gemstone also began making changes to the plans and specifications from the
beginning of APCQ’s work on the Project.

11. During the course of the construction of the Project, Gemstone continued to
make changes in the plans and specifications, including changes to the electrical, plumbing and
HVAC plans.

12. As changes were made, APCO would submit requests for change orders to
Gemstone.

13. Many of the changes made by Gemstone affected the timing and sequence of the
Project. As a result, APCO also made several requests for an extension of time to complete the
buildings, which were part of Phase I of the Project.

14. With very limited exceptions, Gemstone would find excuses to ignore or
otherwise refuse to approve the change orders submitted by APCO.

15. This included a refusal to approve requests for extensions of the Agreement
schedule.

16. In order to keep the Project moving, APCO continued to work on the Project
and incorporate the changes made despite Gemstone’s refusal to approve the change orders.

17. On or about June 20, 2008, APCO submitted its Application and Certification
For Payment for the month ending May 31, 2008, requesting a total amount of $3,230,671.71
(the “May Application™).

18. Without prior warning, on or about July 2, 2008, Gemstone sent a letter to
APCO, giving APCO notice of Gemstone’s intent to withhold the sum of $226,360.88 from
APCO’s May Application, which represented APCQ’s fee for the billing period.

19. On or about July 8§, 2008, APCO provided Gemstone its written notice of
APCO’s dispute of the intended withholding.

20, As of July 17, 2008, Gemstone still had not paid APCO any sums due for the

May Application.
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21, As a result of Gemstone’s failure to make any payment, APCO provided
Gemstone with written notice of APCO’s intent to stop work pursuant to NRS 624.610, if
APCO was not paid in full for the May Application, by July 28, 2008.

22. After receiving the stop work notice, Gemstone paid APCO all amounts except
for the sum of $226,360.88.

23. As aresult of Gemstone’s failure to make full payment, APCO stopped work on
the Project.

24, After APCO stopped work on the Project, Gemstone paid APCO the
outstanding sum of $226,360.88 from the May Application, and as a result, APCO returned to
work on the Project.

25.  During this time, APCO and Gemstone exchanged correspondence regarding
many of the change order requests submitted by APCO, and Gemstone’s failure and/or refusal
to act upon or otherwise respond to the change order requests.

26. NRS 624.610(1)(d) provides:

(d) Within 30 days after the date that a written request for a
change order is submitted by the prime contractor to the
owner, the owner fails to:

(1) Issue the change order; or

(2) If the request for a change order is unreasonable
or does not contain sufficient information to make a
determination, give written notice to the prime contractor
of the rcasons why the change order is unreasonable or
explain that additional information and time are necessary
to make a determination . . .

27. NRS 624.610(3) provides:

3. If an owner fails to issue a change order or give
written notice to the prime contractor pursuant to the
provisions of paragraph (d) of subsection 1:

(a) The agreement price must be increased by the
amount sought in the request for a change order;

(b) The time for performance must be extended by
the amount sought in the request for a change order;

(¢) The prime contractor may submit to the owner a
bill or invoice for the labor, materials, equipment or
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services that are the subject of the request for a change
order; and

(d) The owner shall pay the prime contractor for
such labor, materials, equipment or services with the next
payment made to the prime contractor.

28.  On or about July 18, 2008, APCO submitted its Application and Certification
For Payment for the month ending June 30, 2008, requesting a total amount of $6,566,720.38
(the “June Application”).

29. Because Gemstone had simply not responded to several change order requests
submitted by APCO, the June Application included these undisputed change order requests as
provided for in NRS 624.610.

30.  After submission of the June Application, some discussions were held between
APCO and Gemstone, and APCO agreed to accept less than all of -the undisputed change
orders.

31.  Even after this agreement, on or about August 6, 2008, Gemstone provided
APCQ with notice of its intent to withhold the additional sum of $1,770,444.28, representing
“all unapproved change order requests included in the June Progress Payment.”

32.  As of August 8, 2008, the date payment was due for the June Application,
Gemstone had not made any payment for the June Application.

33. As a result of Gemstone’s failure to make any payment on the June Application,
APCO sent its notice of intent to stop work on Monday, August 11, 2008, noting that if APCO
was not paid by August 21, 2008, APCO would stop work on the Project.

34.  After receipt of APCQ’s written notice of intent to stop work for non-payment,
Gemstone sent a letter on Friday, August 15, 2008, claiming that APCO was in breach of the
contract and that Gemstone would terminate the Agreement for cause if the alleged breaches
were not cured by Sunday, August 17, 2008 (the “Termination Letter).

35. The Termination Letter actually set out what Gemstone stated were “Immediate

Termination Breaches” and the “Curable Breaches.”
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36.  As part of the “Immediate Termination Breaches,” Gemstone included several
items of work that had been completed by APCO months before, as Gemstone’s grounds for
termination of the Agreement. More specifically, Gemstone claimed APCO to be in breach for
failure to supply rebar and concrete workers for concrete work. APCO and its subcontractors
completed this work months before Gemstone’s notice.

37.  APCQ, through its counsel, responded to each of the alleged grounds for
termination on August 15, 2008, the same day that APCO received the Termination Letter, and
noted that APCO would continue to work on the Project.

38.  Also on August 15, 2008, despite the cure period still being in effect, Gemstone
improperly contacted several of APCO Subcontractors for the Project, notifying them that
Gemstone was terminating its Agreement with APCO as of Monday, August 18, 2008, and that
Gemstone already had a replacement general contractor in place.

39. On Monday, August 18, 2008, while at the Project site, Gemstone’s CEO, Alex
Edelstein, asked the APCO site personnel why they were still on the Project since they had
been terminated.

40. As a result of these statements, APCO asked for written confirmation of
Gemstone’s position, and noted that APCO intended to continue to work on the Project until
Gemstone no longer allowed APCO on the Project site, or until the deadline for APCO’s stop
work notice had run.

41  Ultimately, APCO was not paid for the June Application and 'stopped work on
the Project on August 21, 2008, and provided Gemstone with written notice of APCO’s intent
to terminate the Agreement on September 5, 2008.

42, Gemstone, without valid cause or reason, informed APCO that it was
proceeding with its improper termination and ordered APCO off of the Project by Saturday,
August 23, 2008.

/!
i
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43, Since payment for the June Application was not made in full by Gemstone, the
Agreement terminated pursuant to APCO’s notice of termination on September 5, 2008,
pursuant to NRS 624.610,

44.  Afier improperly removing APCO from the Project, Gemstone agreed to issue
joint checks to some of the subcontractors in an effort to induce the subcontractors to return to
work on the Project for the replacement General Contracior.

45. Gemstone further notified APCO of Gemstone’s intent to withhold any further

payment to APCQ,
FIRST CAUSE OF ACTION
(Breach of Contract)
46.  APCO repeats and realleges each and every allegation contained in paragraphs 1

through 45 of its Cross Claim as though fully set forth herein
47, There was a valid and enforceable contract between APCO and Gemstone.
48.  APCO complied with the material terms of the Agreement.
49, Gemstone materially breached the Agreement by, among other things:
a. Failing to make payments due to APCO;
b. Interfering with APCQ’s relationships with its subcontractors;
c. Refusing to review, negotiate or consider change order requests in good
faith;
d. Failing to timely provide fully approved construction documents;
e. Removing APCO from the Project without valid or appropriate grounds;
and
f. Otherwise breaching the terms of the Agreement.
50. As a result of Gemstone’s material breach of the Agreement, APCO has been
damaged in an amount in excess of $10,000.
51.  APCOQ is entitled to pre-judgment and post-judgment interest on all amounts

found due and owing.
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52.  APCO has been forced to retain the services of an attorney in this matter and
APCQ is entitled to an award of attorney’s fees and costs incurred.

SECOND CAUSE OF ACTION
(Breach of Covenant of Good Faith and Fair Dealing)

53.  APCO repeats and realleges each and every allegation contained in Paragraphs 1
through 52 of its Cross-Claim as though fully set forth herein.

54.  Gemstone has breached the covenant of good faith and fair dealing implied in all
contracts.

55.  As aresult of Gemstone’s breach of the covenant of good faith and fair dealing,
APCO has been damaged in an amount in excess of $10,000.00.

56. It has been necessary for APCO to engage the services of an attorney and APCO
is entitled to reasonable attorneys’ fees and costs as damages.

THIRD CAUSE OF ACTION
(Indemnification)

57. APCO repeats and realleges each and every allegation contained in Paragraphs 1
through 56 of its Cross-Claim as though fully set forth herein.

58.  The construction work performed by Cell-Crete Fireproofing of Nevada, Inc.
(“Celi-Crete Fireproofing”) was performed on the Project being developed by Gemstone.

59. APCO has received claims and demands for other subcontractors and/or
suppliers who performed work or supplied materials to the Project, for which APCO has not
received payment from Gemstone.

60.  Pursuant to the agreement between APCO and Gemstone, Gemstone agreed to
pay for all labor and materials performed or furnished by APCQ’s subcontractors and/or
suppliers on the Project, including that performed by Cell-Crete Fireproofing.

61.  Gemstone obtained any benefit that would have been conferred by the
construction work performed by Cell-Crete Fireproofing and any other subcontractor and/or
supplier of APCO on the Project.

Iy
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62.  Gemstone should equitably, or otherwise, indemnify APCO for any and all
losses, damages or expenses APCO sustains as a result of the Complaint in Intervention filed in
the above action by Cell-Crete Fireproofing and/or any other subcontractor and/or supplier of
APCO and for any monies that APCO is forced to otherwise pay as a result of the action filed
by Cell-Crete Fireproofing or any other subcontractor and/or supplier of APCO on the Project,
including, but not limited, any judgment award and the attorney’s fees and costs incurred by
APCO in defending the action filed by Cell-Crete Fireproofing and/or any other subcontractor
and/or supplier of APCO on the Project.

63. APCO has been forced to retain counsel to bring this Cross-Claim and APCO
requests the Court to award attorney’s fees and costs resulting therefrom.

FOURTH CAUSE OF ACTION

{(Unjust Enrichment)

64. APCO repeats and realleges each and every allegation contained in Paragraphs 1
through 63 of its Cross-Claim as though fully set forth herein.

65. 1f a judgment is obtained by Cell-Crete Fireproofing and/or any other
subcontractor and/or supplier of APCO on the Project against APCO and APCO is forced to
pay any sums thereof to Cell-Crete Fireproofing, and/or any other subcontractor of APCO on
the Project, Gemstone will receive a benefit.

66. Unless Gemstone is required to reimburse APCO for these sums, Gemstone will
be unjustly enriched to the detriment of APCO.

67.  APCO has been forced to retain counsel to bring this Cross-Claim and APCO
requests the Court to award attorney’s fees and costs resulting therefrom.

FIFTH CAUSE OF ACTION
{Fraud)

68.  APCO repeats and realleges each and every allegation contained in paragraphs 1
through 67 of its Cross-Claim as though fully set forth herein.

69, Gemstone approached APCO to be the general contractor on the Project.

Page 18 of 23

#500444-v1

AA 000779




HOWARD & HOWARD ATTORNEYS PLLC

3800 Howard Hughes Pkwy., Suite 1400

Las Vegas, NV 89169

(702) 257-1483

70.  The original contract price for the work on the Project to be performed by
APCO and its subcontractor was the sum of $153,472,300.00.

71. Prior to the execution of the agreement, Gemstone made certain representations
that were material and induced APCO to execute the agreement.

72.  More specifically, Gemstone represented to APCO that there was sufficient
funding to pay for all the work to be performed by APCO and its subcontractors to complete
the Project on the Property.

73.  Gemstone further represented that they had the ability to pay for all the work
performed by APCO and its subcontractors on the Project and that funding for the Project was
in place.

74.  Gemstone knew, or should have known, that the conditions for financing were
not properly met and the representations made by Gemstone to APCO were false and Gemstone
knew them to be false when they were made.

75. In reliance upon those representations, APCO entered into a contract for
construction with Gemstone,

76. APCO would not have entered into the agreement had APCQO known that those
representations were false and untrue.

77.  As a result of those false representations, which caused and induced APCO to
enter into the agreement with Gemstone, APCO has been damaged in excess of $10,000.00.

78. Gemstone's misrepresentations warrant the imposition of exemplary and/or
punitive damages in excess of $10,000.00.

79. It has been necessary for APCO to engage the services of an attorney and APCO
is entitled to reasonable attorneys’ fees and costs as damages.

Iy
i
/1!
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SIXTH CAUSE OF ACTION

(Negligent Misrepresentation Plead in the Alternative)

g80. APCO repeats and realleges each and every allegation contained in paragraphs 1
through 79 of its Cross-Claim as though fully set forth herein.

81. Gemstone were negligent in their representations as set forth in paragraphs 72
through 73 above,

82. As a result of Gemstoné’s negligent representations, APCO executed the
agreement.

83. As a direct, proximate and foreseeable result of APCQ’s reliance upon
Gemstone’s negligent representations, APCO has been damaged in an amount in excess of
$10,000.00.

84, Tt has been necessary for APCO to engage the services of an attorney and APCO
is entitled to reasonable attorneys’ fees and costs as damages.

WHEREFORE, APCO prays for judgment against Gemstone as follows:

1. For an award of damages in the sum in excess of $10,000.00;
2. For an award of attorneys’ fees and costs incurred herein by APCO,;
3, That APCO be awarded special damages in excess of $10,000;
4. That APCO be awarded punitive or exemplary damages in excess of $10,000;
117/
/17
/i
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5. That APCO be awarded pre-judgment on all amounts found due and owing; and
6. For such other and further relief as this Court may deem just and proper.
. A .
DATED this /3 day of April, 2009.
HOWARD & HOWARD ATTORNEYS PLLC

evada Bar No. 3146

Wade B. Gochnour, Esq.

Nevada Bar No. 6314

3800 Howard Hughes Parkway
Suite 1400

Las Vegas, NV §9169

Attorneys for APCO Construction
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CERTIFICATE OF MAILING

Gregory S. Gilbert, Esq.

Sean D. Thueson, Esq.

Holland & Hart

3800 Howard Hughes Parkway, 10" Floor
Las Vegas, Nevada 89169

Attorneys for Gemstone Development West,
Inc.

Donald H. Williams, Esq.
Williams & Wiese

612'S. 10™ Street

Las Vegas, Nevada 89101
Attornevs for Harsco Corporation

Nik Skrinjaric, Esq.

2500 N. Buffalo, Suite 250

Las Vegas, Nevada 89128

Attorney for Nevada Construction Services

Justin L. Watkins, Esq.

WATT, TIEDER, HOFFAR

& FITZGERALD, LLP

3993 Howard Hughes Pkwy., Ste. 400
Las Vegas, Nevada 89169

Attorneys for Cabinetec, Inc.

#500444-v1

On the % day of April, 2009, the undersigned served a true and correct copy of the
foregoing APCO CONSTRUCTION’S ANSWER TO CELL-CRETE FIREPROOFING OF
NEVADA, INC.’S STATEMENT OF FACTS CONSTITUTING LIEN AND COMPLAINT
IN INTERVENTION and CROSS-CLAIM, by U.S. Mail, postage prepaid, upon the following:

Marilyn Fine, Esq.

Meier & Fine

2300 West Sahara Ave., Suite 430

l.as Vegas, Nevada 89102

Attorneys for Scott Financial Corporation

Jeffrey R. Albregts, Esq.

Santoro Driggs Walch Kearney Holley and
Thompson

400 South Fourth Street, Third Floor

Las Vegas, Nevada 89101

Attorneys for Arch Aluminum And Glass Co.
Esq.

Martin A. Little, Esq.

Christopher D. Craft, Esq,

Jolley, Urga, Wirth, Woodbury

& Standish

3800 Howard Hughes Parkway, 16" Floor
Las Vegas, NV 80169

Artorneys for Steel Structures, Inc. and
Nevada Prefab Engineers, Inc.

Jennifer R. Lloyd-Robinson, Esq.
PEZZI1.LO ROBINSON

6750 Via Austi Parkway, Ste. 170
Las Vegas, Nevada 89119
Attorneys for Tri-City Drywall, Inc.
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I>. Shane Clifford, Esq.

Robin E. Perkins, Esq.

DIXON TRUMAN FISHER &
CLIFFORD, P.C.

221 North Buffalo Drive, Suite A
Las Vegas, Nevada 89145
Attorneys for Ahern Rentals, Inc.

Jennifer R. Lloyd-Robinson, Esq.
PEZZILIL.O ROBINSON

6750 Via Austi Parkway, Suite 170
Las Vegas, Nevada 89119
Attorneys forTri-City Drywall, Inc.

#500444-v1

4

Christopher R. McCullough, Esq.
McCULLOUGH, PEREZ &
ASSOCIATES, LTD.

601 South Rancho Drive, #A-10

Las Vegas, Nevada 89106

Attorneys  for Cell-Crete Fireproofing of
Nevada, Inc.

Kl fuk

An employee of Howard and Howard Attorneys PLLC
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MATTHEW Q. CALLISTER, ESQ.
Nevada Bar No. 001396
MATTHEW P. PAWLOWSKI, ESQ.
Nevada Bar No. 009889
CALLISTER & REYNOLDS

823 Las Vegas Blvd. South, 5th Floor
Las Vegas, Nevada 89101

E-mail: mpp@callisterreynolds.com
Phone: (702) 385-3343

Attorneys for Plaintiff

DISTRICT COURT

o 3

=] or

Vesy o, \q

CLARK COUNTY, NEVADA

UINTAH INVESTMENTS, LLC, a Nevada )
Limited Liability Company, d/b/a SIERRA )

REINFORCING,

Plaintiff,
vSs.

APCO CONSTRUCTION, a Nevada
Corporation; GEMSTONE
DEVELOPMENT WEST, INC., a Nevada
corporation; and DOES [ through X,

Defendants

EXECUTIVE PLASTERING, INC,, a
Nevada Corporation,

Lien Claimant/Intervenor,
VS.

APCO CONSTRUCTION, a Nevada
Corporation; GEMSTONE
DEVELOPMENT WEST, INC., a Nevada
Corporaticn; and DOES I through X,

Respondents.
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STATEMENT OF FACTS CONSTITUTING LIEN CLAIM
BY EXECUTIVE PLASTERING, INC.

COMES NOW, Lien Claimant/Intervenor Executive Plastering, Inc., and for its

Statement of Facts Constituting Lien alleges and claims, the following:

1.

Lien Claimant Executive Plastering, Inc. (hereinafter, “Executive”) is now and at all
relevant times hereto was a Nevada Corporation, duly licensed to conduct business in the
State of Nevada, County of Clark.

Respondent APCO Construction (hereinafter, “APCO”) is now and at all relevant times
hereto was a Nevada Corporation, duly licensed to conduct business in the State of
Nevada, County of Clark.

Respondent Gemstone Development West, Inc. (hereinafter, “Gemstone™) is now and at
all relevant times hereto was a Nevada Corporation, duly licensed to conduct business in
the State of Nevada, County of Clark.

Respondent Gemstone is the owner of real property, located at 9205 West Russell Road,
Las Vegas, Nevada, more particularly described as Clark County APN No. 163-32-101-
019 (hereinafter, “the Property”). The full legal description of this property is attached
hereto as Exhibit A, and incorporated fully herein by reference.

FIRST CLAIM FOR RELIEF
(Foreclosure of Lien Claim Against APCO)

On or about April 17, 2007, Executive and APCO entered into a written Subcontract
Agreement related to the Manhattan West Condominiums project, located in Clark

County, Nevada.
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12.

Pursuant to this agreement, Plaintiff was to supply of all labor, materials, tools,
equipment, supervision, management, permits, and taxes necessary to install and
complete all stucco work for all of the buildings that were a part of the Manhattah West
Condominium project.

The contract called for compensation to Plaintiff for said services in the amount of
$1,453,900.00.

Although Executive performed all of the services required of it by the Subcontract
Agreement, the amount of $541,750.24 is still due and owing on the contract, as and for
services performed by Executive that have not been paid for.

Executive has performed all of the statutory requirements set forth in NRS Chapter 108
for perfecting a Mechanic’s Lien on the Property, including but not limited to the
recording of a mechanic’s lien with the Recorder of Clark County, Nevada on January 13,
2009 as Instrument No. 4186 in Book 20090113.

Executive is entitled to foreclose on its Mechanic’s Lien and to all other remedies
permitted to it by Chapter 108 of the NRS.

Executive is entitled to recover its costs of recording and perfecting its mechanic’s lien,
together with its attorney’s fees and costs of suit, as well as interest on the unpaid
balance.

SECOND CLAIM FOR RELIEF
(Foreclosure of Lien Claim Against Gemstone)

Executive repeats and realleges each and every allegation set forth in all preceding

paragraphs of this Statement Constituting a Lien, as though fully set forth herein, and
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13.

14.

15.

16.

17.

18.

further alleges, as follows:

Respondent Gemstone is the owner of real property, located at 9205 West Russell Road,
Las Vegas, Nevada, more particularly described as Clark County APN Nos. 163-32-101-
019. The full legal description of the Property is attached hereto as Exhibit A, and
incorporated fully herein by reference.

Although Executive performed all of the services required of it by the Subcontract
Agreement, the amount of $541,750.24 is still due and owing on the contract, as and for
services performed by Executive that have not been paid for.

As Gemstone has directly benefitted by the improvements made to the subject property by
Executive, Executive is entitled to foreclose upon its mechanic’s lien, recorded against
Gemstone’s property.

Executive has performed all of the statutory requirements set forth in NRS Chapter 108
for perfecting a Mechanic’s Lien on the Property, including but not limited to the
recording of a mechanic’s lien with the Recorder of Clark County, Nevada on January 13,
2009 as Instrument No. 4186 in Book 20090113,

Executive is entitled to foreclose on its Mechanic’s Lien and to all other remedies
permitted to it by Chapter 108 of the NRS.

Executive is entitled to recover its costs of recording and perfecting its mechanic’s lien,
together with its attorney’s fees and costs of suit, as well as interest on the unpaid

balance.
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22.

23.

24.

25.

26,

THIRD CLAIM FOR RELIEF
(Unjust Enrichment Against APCO and Gemstone)

Executive repeats and realleges each and every allegation set forth in all preceding
paragraphs of this Statement Constituting a Lien, as though fully set forth herein, and
further alleges, as follows:
Executive provided its labor, services and materials for the benefit of both APCO and
Gemstone at their specific request and instruction.
APCO and Gemstone accepted, used, enjoyed and continue to enjoy the benefit of the
labor, services and materials provided by Executive.
APCO and Gemstone knew or should have known that Executive expected to be paid for
its labor, services and material.
As a result of non-payment therefor, APCO and Gemstone have been unjustly enriched,
to the detriment of Executive.
Executive is entitled to recover its attorney’s fees and costs of suit, as well as interest on
the unpaid balance owed to Executive as complained of herein.
FOURTH CLAIM FOR RELIEF

(Breach of Contract Against APCO)
Executive repeats and realleges each and every allegation set forth in all preceding
paragraphs of this Statement Constituting a Lien, as though fully set forth herein, and
further alleges, as follows:
Executive contracted with APCO to provide labor, services and material for the benefit of

APCO at its request.
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27.  Executive performed all of the services required of it, but the sum of $541,750.24
remains unpaid and is now owing to Executive.

28.  Asaresult of this non-payment, APCO is in breach of its contract with Executive, and
Executive has been injured in the above-amount.

29.  Executive is entitled to recover its attorney’s fees and costs of suit, as well as interest on
the unpaid balance owed to Executive as complained of herein.

WHEREFORE, Executive prays for judgment, as follows:

1. For actual damages in the amount of $541,750.24;
2. For all interest, attorney’s fees and costs incurred in litigating this action;
3. That the above sums, in total, be adjudicated as a lien upon the Property and that this

Honorable Court enter an Order allowing the sale of the Property, in compliance with the
laws of the State of Nevada, and that the proceeds of such sale be applied to the payment
of the sums due and owing to Executive; and
4. For any other further relief that this Honorable Court deems necessary and just under the
circumstances of this case.
DATED: This </ day of April, 2009,
CALLISTER & REYNOLDS

MATTHEW P. PAWLOWSKI, ESQ.
Nevada Bar No. 009889
823 Las Vegas Blvd. South, 5th Floor
Las Vegas, Nevada 89101

Phone: (702) 385-3343

Attorney for Lien Claimant
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Al that certaln real property situated in the County of Clark, State of Nevada, described
as follows: : i

PARCEL 1: - |
The West Half (W1/2) of the Northeast Quarter (NE1/4) of the Northwest Quacter |

{NW1/4) of the Northwest Quarter {NW1/4) of Section 32, Township 21 South, .Range 60
East, M.D.B. & M. : -

EXCEPTING THEREFROM that property conveyéd to Clark County by Grant Deed recorded
September 22, 1972 in Book 255 as Document No. 224582 of Officlal Records. i

AND EXCEPTING THEREFROM that property conveyed to the County of Clark by Grant,
Bargaln, Sale and Dedication Deed recorded August 23, 2007 Ih Book 20070823 as
Document No. 0004782 of Official Records. ' :

TOGEI'HER WITH that praperty shown in Grder of Vacstion recorded August 23, 2007Ein
Book 20070823 as Document No. 0004781 and re-recorded-August 28, 2007 in Book |
20070828 as Document No. 0004280 of Officlal Records.

ASSESSOR'S PARCEL NO,; 163-32-101-003

PARCEL 2: : _

! - . o : i
The East Half (E1f2} of the Northeast Quarter (NE1/4) of the Northwest Quarter (NW1/4)
of the Northwest Quarter (NW1/4) of Sectlon 32,-Township 21 South, Range 60 East, :
M.D.9. &M, . . :

EXCEPTING THEREFROM the Southerly 396 féet thereof,

AND EXCEPTING YHEREFROM that propesty conveyed ta Clark County by Grant Deed |
Qemrded Septemboer 22, 1972 In BooX 265 as Document No. 224981 of Offlclal Records.

TOGETHER WIVH that property shown i Crder of Vacadon recorded August 23, 2007 in
Book 20070823 as Document No. 0004781 and re-recorded August 28, 2007 in Book | .
20070828 as Dotument No. 0004280 of Offidal Records, ' 5

ASSESSOR’S PARCEL NO.: 163-32-101-004

AA 000791
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| PARCEL 3

, Y of the,
.. Northwest Quarter (NW1/4) of the. Northwest Quarter. (YW1/4) of Sectlon 32;Jownship--. - =0 v Ty
21 South, Range 60 Bast, M-D:B, & M. oo e T T

The Southerly 396 feet of the East Half (E1/2) of the Hortheast Quarter (N

H

 ASSESSOR'S PARCEL NO.: 163-32-101-005 - - -~ AR

PARCEL 4:

The West Half (W1/2) of the Narthwest Quarter (NW 1/4) of the Northeast Quarter |
(NE1/4) of the Northwest Quarter (NW1/4) of Section 32, Townehlp 21 South, Range 60
gast, M.D.B. & M. ) : S <

EXCEPYING THEREFROM that property conveyed to Clark Gounty by Grant Deed recorded’
September 22, 1572 in Book 265 a3 Oocug_'nht'\t Nu.”??.fim of-Offtdlal Records. !

PURTHER EXCEPTING THEREFROM that property 'shown in Final Order of Condemriation
recorded November 20, 1998 in Beok 981120 3s Document No. 00763 of Official "¢
Records. ' e

] . .
;ASSESSOR'S PARCEL NO.: 163-32-101-014

PARCEL 5 _‘ _ |
‘he East Half (E1/2) of the Soviheast Quarter (SEL/4) of the Northiwest Quarter (NW1/4)

‘of the Northwest Quarter (NW1/4) of Sectlon 32, Township 21 South, Range 60 East,
M.D.B. & M, - r < ? .;.:
'EXCEPTING THEREFROM that property conveyed to tha County of Clack by Gran;,
jBargaln, Sala and Dediction Deed recorded August 23, 2007 in Book 20070823 as
iDocument No. 0004783 of Officlal Records, » i
EASSESSOR'S PARCEL NO.: 163-32-101-010
NOTE: THE NEW PARCEL NO, FOR THE ALL OF THE ABOVE IS T
5 163-32-101-019 S A S
|
i
'; i
_
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2}l Nevada Bar No. 006281 riLED
REUBEN H, CAWLEY |
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4{ 400 South Fourth Street, Suite 500
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FAX: (702) 893-3789 ' CLERA OF THE oty

6§ E-Mail: medwardstiibbslaw.com B

E-Mail: cawleviilbbsiaw com

71 Attorneys for Plaintiff

5 Zitting Brothers Construction, Inc. RO BREIgE
7;%348

10 CLARK COUNTY, NEVADA | iill HEGHIIL l H

I

12} ZITTING BROTHERS CONSTRUCTION, INC., | Case No. 4 0? ﬁci Cf‘j, C

a Utah corporation, Dept. No.

13
Plaintiff, ZITTING BROTI—IERS 7

14 CONSTRUCTION, INC.’S COMPLAINT

V. RE: FORECLOSURE
15

GEMSTONE DEVELOPMENT WEST, INC, a (Exemption from Arbitration - Concerns
16 || Nevada Corporation: APCO CONSTRUCTION, a | Title to Real Estate)

Nevada corporation; and DOES 1 throngh X; ROE
17} CORPORATIONS I through X; BOE BONDING
COMPANIES T through X and LOE LENDERS |
18§ through X, melusive,

19 Defendams,
20
21 Plaintiff Zitting Brothers Construetion (hereinafler “Zitting Brothers™), by and through its

22 | attorneys Lewis Brisbois Bisgaard & Smith LL.P, as for its Complaint against the above-named

23§l Defendants complains, avers and alleges as follows:

24 THE PARTIES
25 1. Zitting Brothers is and was at all imes-relevant to this action a Utah corporation, duly

26§ authorized and qualified to do business in Clark Coumy, Nevada.

27 2. Zitting Brothers is informed and believes and therefore alleges that Defendant Gemstone
LEWIS 28§l Development West, Inc. (*Gemsione™), and Doe/Roe Defendants are and were at all times relevant to
ggggﬁg 4813000975394 -1- .
R, | ]
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L i this action, the owners, reputed owners, or the persons, individuals and/or entities who claim an
ownership interest in that certain real property commonly referred to as Manhattan West mixed use

development project and generally located a1 9205 W, Russell Road, Clark County, Nevada, and more

- ]

particularly described as set forth in the Legal Description of the Notice of Lien attached hereto as
Exhibit 1; and further more particularly described as Clark County Assessor Parcel Number 163-32-
101-019, and including all casements, rights-of-way, common areas and appurtenances thereto, and
surrounding space which may be required for the convenient use and occupation thergof, upon which

Owmner caused or allowed 1o be constructed certain improvements (the “Property”).

O ~d D a

3. The whole of the Property are reasonably necessary for the convenient use and
10| occupation of the improvements,

11 4, Zitting Brothers is informed and believes and therefore alieges that Defendant APCO
12 {| Construction (“APCO”) and Doe/Roe Defendants, are and were at all times relevant to this action,
13}l doing business as licensed contractors authorized to conduct business in Clark County, Nevada.

14 5. Zitting Brothers does not know the true pames of the individuals, corporations,
15 || partnerships and entities sued and identified i fictitions names as Does [ through X, Roe Corporations
16 || 1though X, Boe Bonding Companies [ through X, and Loe Lenders [ through X, Zitting Brothers alleges
17|} that such Defendants claim an mterest in or to the Project and/or are responsible for damages suffered
18 | by Zitting Brothers as more full discussed under the claims for relief set forth below. Zitting Brothers
19 || will request leave of this Honorable Court to amend this Complaint to show the truc names and

20|l capacities of each such fictitious Defendant when Zitting Brothers discovers such information.

21 FIRST CAUSE OF ACTION
{Breach of Contract - Against Al Defendants)

# 6. Zitting Brothers repeats and realleges each and every allegation contained in the
2 preceding paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:
# 7. Zitting Brothers entered into an Agreement with APCO Construction and/or Gemstone
2 {the “Agreement™) to provide certain construction services and other related work, materials, and
zj equipment for a project located in Clark County, Nevada (the “Work™).
28

Egé;sg;\??{g 4813-0009-7539.1 w2

&SP
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AA 000794



] 8. Zitting Brothers furnished the Work for the benefit of and at the specific instance and
2| request of APCO.

3 9. Pursuant to the Agreement, Zitting Brothers was to be paid an amount in excess of Ten
4} Thousand Dollars {$10,000) (hereinafter “Outstanding Balance™} {or the Work.

I

10.  Zitting Brothers furnished the Work and has otherwise performed its duties and

6 {i obligations as required by the Agreement,

-

11.  APCO and/or Gemstone as well as Doe/Roe Defendants, have breached the Agreement

31 by. among other things:

9 a. failing and/or refusing to pay the monies owed to Zitting Brothers for the Work,
10 b. failing to adjust the Agreement price 10 account for extra work and/or changed
1t work, as well as suspensions, delays of Work caused or ordered by APCO,
12 Gemstone, and/or their representatives.

13 c. failing and‘or refusing to comply with the Agreement; and

14 d. negligently or intentionally preventing, obstructing, hindering, or interfering
13 with Zitting Brothers performance of the Work.

16 12, Zitting Brothers is owed an amount in excess of Ten Thousand Dollars ($10,000) for the
17 Work.

i 13.  Zitting Brothers has been required to engage the services of an attorney to collect the

19 ]| Outstanding Balance, and Zitting Brothers is entitled to recover its reasonable costs, attorney’s fees and

201 interest therefore.

21 SECOND CAUSE OF ACTION
{Breach of Implied Covenant of Good Faith & Fair Dealing - Against All Defendants)
22
14,  Zitting Brothers repeats and realleges each and every allegation contained in the
23

preceding paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:

24
15, Thereis a covenant of good faith and fair dealing implied in every agreement, including
25
the Agreement between Zitting Brothers and APCO and/or Gemstone.
26
27
28
LEWIS
%msé% 481303087539, -3~
&SRTHLLP
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1 16. APCO andfor Gemstone breached their duty to act in good faith by performing the
2|l Agreement in a manner that was unfaithful to the purpose of the Agreement, thereby denying Zitting
Brothers's justified expectations.

17.  Dueto the actions of APCO and/or Gemstone, Zitting Brothers suffered damages in an

£ e

(%]

amount 10 be determined at trial for which Zitting Brothers is entitled to judgment plus mterest.

18, Zitting Brothers has been required to cngage the services of an attorney to collect the
7 I| Quistanding Balance, and Zitting Brothers is entitled to recover its reasonable costs, attomey’s fees and
8 1l interest therefore.

9 THIRD CAUSE OF ACTION
{Unjust Enrichment or in the Alternative Quantum Meruit - Against All Defendants)

19.  Zitting Brothers repeats and realleges each and every allegation contamed in the
preceding paragraphs of this Complaint, incorporates them by reference, and further alleges as
follows:

20, Zitting Brothers furnished the Work for the benefit of and at the specific instance
requested of the Defendants.

2L, Asto APCO and/or (Gemstone, this cause of action is being pled in the alternative,

22, APCO and/or Gemstone accepted, used and enjoyed the benefit of Zitting Brothers’s
Work.

23, APCO and/or Gemstone knew or should have known that Zitting Brothers expected
to be paid for the Work.

24, Zining Brothers has demanded payment of the OQutstanding Balance.

25.  To date, the Defendants have failed, neglected, and/or refused 10 pay the Qutstanding
Balance,

26.  The Defendants have been unjustly enriched, to the detriment of Zitting Brothers.

27, Zitting Brothers has been required to enpage the services of an attorney to collect the

Outstanding Balance, and Zitting Brothers is entitled to recover its reasonable costs, attorney’s fees and

interest therefore.

LEWIS
SRiSE‘.?;g 4813-0609.7510 | ~4-
& SMITHLF
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FOURTH CAUSE OF ACTION _
(Foreclosure of Mechanic’s Lien - Against All Defendants)

28.  Zitting Brothers repeats and realleges each and every allegation contained in the
preceding pas‘agraphs of this Complaint, incorporates them by refereace, and further alleges as follows:

29.  The provision of the Work was at the special instance and request of APCO and/or
Gamstone for the improvement of the Property.

30, Asprovided by NRS 108.245, APCO and/or Germstone had actual knowledge of Zitting
Brothers's delivery of the Work to the Property or Zitting Brothers provided a Notice of Right to Lien,
as prescribed by Nevads law, |

31.  Zitting Brothers demanded payment of an amount in excess of Ten Thousand and no/100
Doliars (310,000}, which amount remains past due and owing.

32, Onorabout Déce-mbar 23, 2008, Zitting Brothers timely recorded a Notice of Lien in
Book 20081223 of the Official Records of Clark County, Nevada, as Instrument No. 0003690 (the *
Lien™), attached hereio as Exhibit 1,

33, TheLienwas in writing and was timelyrecorded against the Property for the outstanding
balance due to Zitting Brothers in the amount of Sevea Hundred Eighty Eight Thousand Four Hundred
and Five Dollars and Forty-One Cents ($788,405 .41), with payment to be made upon Project progress,

34, The Lien was served upon the record Owners and/or their authorized agents, as required
by law.

is. Zitting Brothers i entitle to an award of reasonable attorney’s fees, costs and interest
on the Outstanding Balance. as provided in Chapter 108 of the Nevada Revised Statutes.

FIFTH CAUSE OF ACTION
{Claim for Priority - Against LOE LENDER Defendants)

36.  Zitting Brothers repeats and realleges each apd every alicgation contained in the
preceding paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:
37.  Zaung Brothers is informed and believes and therefore alleges that physical work of the
mmprovement to the Property commenced before the recording of Defendant Loe Lenders’ Deed(s) of

Trust and/or other mterest(s) in the Property andfor any leasehold estates.

4813000075301 -3
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@ @
i 38.  Zitting Brothers’s claims against the Property and/or any leasehold estates are superior
2§ to the claim(s) of Loe Lenders and/or any other Defendant.
39.  Ziting Brothers has been required to engage the services of an attormey o collect the
41 Outstanding Balance due and owing for the Work, and Zitting Brothers is entitled to recover its
5| reasonable costs, attorney’s fees and interest therefore,
6 SEVENTH CAUSE OF ACTION
{Violation of NRS 624}
! 40.  Zitting Brothers repeats and realleges each and every allegation contained in the
’ preceding paragraphsraf this Complaint, incorporates them by reference, and further alleges as follows:
’ 41, NRS 624.606 10 624.630, et. seq. (the “Statuie”) requires contractors (such as APCO),
1 to, among other things, timely pay their subcontractors (such as Zitting Brothers), as provided in the
' Statute. '
i2
42, Inviolation ofthe Statute, APCO has failed and/or refused to timely pay Zitting Brothers
8 monies due and owing.
](f 43, APCO’s violation of the Statute constitutes negligence per se.
. 44, By reason foregoing, Zitting Brothers is entitled to a judgment against APCO in the
'° amount of the Qutstanding Balance.
v - 45.  Zitting Brothers has been required to engage the services of an attorney to collect the
'8 outstanding Balance and Zitting Brothers is entitled 10 recover its reasonable costs, attorney's fees and
Y interests therefore.
20
| WHEREFGRE, Zitting Brothers prays that this Honorable Court:
f I Enters judgment against the Defendants, and each of them, jointly and severally, for
2 Zitting Brothers’s reasonable costs and attorney’s fees incurred in the collection of the
= Outstanding Balance;
. . Enters a judgment against Defendants, and each of them, jointly and severally, for
» Zitting Brothers’s reasonable costs and attorney’s fees incurred in the collection of the
jj Qutstanding Balance, as well as an award of interest thereon;
28
LEWIS
-;ﬁmssoxg 43 13-6009-7538.1 -6
v
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i Enters ajudgment declaring that Zitting Brothers has a valid and enforceable mechanie’s

lien against the Property, with priority over all Defendants, in an amount of the

Gutstanding Balance;

4. Adjudge a lien upon the Property for the Outstanding Balance, plus reasonable
attorney’s fees, costs and interest thereon, and that this Honorable Coust enter an Order
that the Property, and improvements, such as may be necessary, be sold pursuant to the
taws of the State of Nevada, and that the proceeds of said sale be applied to the payment
of sums due Zitting Brothers herein: and

5. For such other and further relief as this Honorable Court deemns just and proper in the

premises,

Dated this 33ty of April, 2009.

SE13.0009-T539.1

LEWIS BRISBOIS BISGAARD & SMITH cir

Michael M. Edwards, Esg.
Nevada Bar No. 006281

Reuben H. Cawley, Esq,

Nevada Bar No. (09384

400 South Fourth Street, Suite 500
Las Vegas, Nevada 89101
Attorneys for Plaintiff

Zitting Brothers Construction, Inc.

-7-
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Henderson, Nevada 89074
(702) 933-07774% Fax (702) 933-0778
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“RIGINAL

ANS/CTCM

STEVEN L. MORRIS

Nevada Bar No. 7454

WOODBURY, MORRIS & BROWN
701 N. Green Valley Parkway, Suite 110
Henderson, Nevada 89074

(702) 933-0777

slmorrisf@wmb-law.net

Attorneys for

Camco Pacific Construction Company, Inc. and

Fidelity and Deposit Company of Maryland

DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation

Plaintiff,
VS.

GEMSTONE DEVELOPMENT WEST,
INC., a Nevada corporation; NEVADA
CONSTRUCTION SERVICES, a Nevada
corporation; SCOTT FINANCIAL
CORPORATION, a North Dakota
corporation, COMMONWEALTH LAND
TITLE INSURANCE COMPANY; FIRST
AMERICAN TITLE INSURANCE
COMPANY; and DOES I through X,

Defendants.

NOORDA SHEET METAL COMPANY, a
Nevada corporation,

Lien Claimant,
VS.
CAMCO PACIFIC CONSTRUCTION
COMPANY, INC., a California corporation;
FIDELITY AND DEPOSIT COMPANY OF
MARYLAND,

Third Party Defendants.

BECEIVED
MAY 05 2009
CLEPK OF Yhe COJET

“08A5T1228 T

e

il

ANSWER TO NOORDA SHEET
METAL COMPANY’S THIRD PARTY
COMPLAINT AND CAMCO PACIFIC
CONSTRUCTION’S COUNTERCLAIM

Case No: AS571228
Dept. No: X

\
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‘WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778

10
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16
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18
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21
22
23
24
25
26

27

CAMCO PACIFIC CONSTRUCTION
COMPANY, INC,, a California corporation

Counterclaimant,
vs.

NOORDA SHEET METAL COMPANY, a
Nevada corporation,

Counterdefendant,

Third Party Defendants CAMCO PACIFIC CONSTRUCTION COMPANY, INC.
{(hereinafter “Camco”) and FIDELITY AND DEPOSIT COMPANY OF MARYLAND
(hereinafter “Fidelity”)(Camco and Fidelity are sometimes collectively referred to herein as
“Defendants”), by and through their counsel, Steven L. Morris, Esq. of the law firm of
Woodbury, Morris & Brown, hereby answer the Third Party Complaint of NOORDA SHEET
METAL COMPANY (hereinafter “Plaintiff”), on file herein, and admit, deny and allege as
follows:

1. Camco and Fidelity are without information or knowledge sufficient to ascertain
the truth of the allegations contained in Paragraphs 6, 7, 8, 13, 14, 18, 20 and 21 of Plaintiff’s
Complaint, and therefore deny each and every allegation contained therein.

2. Camco and Fidelity admit the allegations contained in Paragraphs 1, 2, 3, 9, and
31 of Plaintiff’s Complaint.

3. Camco and Fidelity deny each and every allegation contained in Paragraphs 5,
10,11, 12,15, 17, 19, 22, 24, 25, 26, 28, 29, 32, 33, 34, 35, 37, 38, 40 and 41 of Plaintiff’s
Complaint.

4, As to Paragraphs 16, 23, 27, 30, 36 and 39 of Plaintiff’s Complaint, Camco and
Fidelity repeat and reallege the answers to paragraphs 1 through 41 as though fully set forth

herein.

5. As to Paragraph 4 Camco and Fidelity admit that Camco was and is a California

corporation licensed and authorized to conduct business in Clark County Nevada.

Page 2 of 8
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WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074

(702) 933-07774 Fax (702) 933-0778
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28

6. To the extent that any allegations set forth in Plaintiff's Complaint have not been
answered, these answering Defendants deny each and every allegation or inference thereof not
expressly set forth hereinabove.

7. It has become necessary for these answering Defendants to retain the services of
WOODBURY, MORRIS, & BROWN, attorneys at law, to defend this action, and as a result,
these answering Defendants have been damaged by the Plaintiff, and these answering
Defendants are accordingly entitled to their attorney fees and costs incurred herein.

AFFIRMATIVE DEFENSES

1. The Complaint on file herein fails to state a claim against Camco and Fidelity
upon which relief can be granted.

2. That any or all negligence or fault on the part of the Plaintiff would be active and
primary, and any negligence or fault of Camco, if any, would be secondary and passive.

3. Any and all damages sustained by Plaintiff are the result of its own negligence
and breach of contract.

4. Camco is not negligent with respect to the transactions which are the subject of
the Complaint, and is and was not in breach of contract.

5. At the time and place under the circumstances alleged by the Plaintift, Plaintiff
had full and complete knowledge and information in regard to the conditions and circumstances
then and there existing, and through Plaintiff's own knowledge, conduct, acts and omissions,
assume the risk attendant to any condition there or then present.

6. The liability, if any, of Camco must be reduced by the percentage of fault of
others, including the Plaintiff.

7. The claims, and each of them, are barred by the failure of the Plaintiff to plead

those claims with particularity.

8. The claims of Plaintiff have been waived as a result of the acts and the conduct
of the Plaintiff.
9. The claim for breach of contract is barred as a result of the failure to satisfy
Page 3 of 8
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WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
{702) 933-07774 Fax (702) 933-0778
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conditions precedent.

10.  Plaintiff has failed to mitigate its damages.

11, Defendant Fidelity is informed and believes that it is entitled to assert all of the
defenses available to its principal, and Fidelity hereby incorporates by reference all defenses
raised, or that could have been raised, by Fidelity's principal.

12.  Fidelity alleges that its liability, if any exists, which is expressly denied, is
limited to the penal sum of the applicable Contractor's License Bond.

13.  Any license or surety bond executed by Fidelity was limited to the classification
of contracting activities as set forth in its Nevada State Contractor's License Bond.

14.  The liability of Fidelity if any, is limited to its obligations as set forth in its surety
bond agreement.

15.  The liability of Fidelity if any, is limited to the statutory liability as set forth in
NRS 624.273.

16. Fidelity is not liable for the acts or omissions of persons, individuals, firms,
partnerships, corporations, associations, or other organizations that are not its named principal.

17.  The damages sustained by Plaintiff, if any, were caused by the acts of third
persons who were not agents, servants, or employees of Fidelity, or its principal, and who were
not acting on behalf of Fidelity or its principal in any manner or form, and as such, Fidelity or
its principal are not liable in any manner to the Plaintiff.

18. Fidelity is not liable for the acts or omissions of persons, individuals, firms,
partnerships, corporations, associations, or other organizations that are not its named principal.

19.  Plaintiff's suit against Fidelity is not timely brought under the terms of the bond
because no judgment or court decree has been entered against its principal.

20. It has been necessary for Camco and Fidelity to retain the services of the law
offices of Woodbury, Morris & Brown, attorneys at law, for the purpose of defending this
action, and Camco is entitled to payment of all costs, fees and expenses associated with and/or

arising out of the defense of this action.

Page 4 of 8
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WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778
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21.  Pursuant To NRCP 8, all possible affirmative defenses may not have been
alleged herein, inasmuch as sufficient facts were not available after reasonable investigation and
inquiry upon the filing of Defendants’ Answer and, therefore, Defendants reserves the right to
amend their Answer to allege additional affirmative defenses if subsequent investigation
warrants.

WHEREFORE, Third Party Defendants Camco and Fidelity pray as follows:

1. That Plaintiff take nothing by way of its Complaint;

2. For an award of reasonable attorneys’ fees and costs for having to defend this
action; and
3. For such other and further relief as the Court deems just and proper.
COUNTERCLAIM

Counterclaimant CAMCO PACIFIC CONSTRUCTION COMPANY, INC. (hereinafter
“Camco”) by and through its attorney, Steven L. Morris, Esq. of the law firm of Woodbury,
Morris & Brown complains as follows:

JURISDICTIONAL ALLEGATIONS

1. Camco was and is at all times relevant to this action, a California corporation,
doing business in Clark County, Nevada as a contractor duly licensed by the Nevada State
Contractor’s Board.

2. Counterdefendant NOORDA SHEET METAL COMPANY (hereinafter referred
to as “Noorda”) is and was at all times relevant to this action, a corporation conducting business
in Clark County, Nevada.

3. The true names and capacities, whether individual, corporate, associate or
otherwise of Defendants named herein as DOES I through X are unknown to Counterclaimant,
Said DOE Defendants are responsible for damages suffered by Counterclaimant; therefore,
Counterclaimants sue Defendants by such fictitious names. Counterclaimants will ask leave to
amend this Counterclaim to show the true names and capacities of each such DOE Defendants

at such time as the same have been ascertained.

111

Page 5 of 8
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FIRST CAUSE OF ACTION

(Breach of Contract)

4. Camco repeats and realleges each and every allegation contained in the
preceding paragraphs of Camco’s Counterclaim, incorporates the same at this point by
reference and further allege:

5. Camco is informed and believes and thereupon alleges that Noorda entered
into a Subcontract Agreement (“Subcontract Agreement”) with APCO Construction related to
the Manhattan West Condominiums project, located in Clark County, Nevada (the
“Project”).

6. On or about August 26, 2008, Camco and Noorda entered into a Ratification
and Amendment of Subcontract Agreement (“Ratification Agreement”) wherein Camco and
Noorda acknowledged, ratified, and agreed to the terms of the Subcontract Agreement.

7. Section 3.4 of the Subcontract Agreement states: “Any payments to
Subcontractor shall be conditioned upon receipt of the actual payments by Contractor from
Owner. Subcontractor herein agrees to assume the same risk that the Owner may become
insolvent that Contractor has assumed by entering into the Prime Contract with the Owner.”

8. All payments made to subcontractors and suppliers on the Project were made
directly by Gemstone through Nevada Construction Services. (See Exhibit A, attached
hereto and incorporated herein by this reference).

9. Camco never received payment on behalf of the subcontractors, including
Noorda, and was therefore, not responsible nor liable for payment to the subcontractors,
including Noorda.

10.  Noorda agreed and expressly acknowledged that it assumed the risk of non-
payment by the Owner.

11.  Noorda breached its contract with Camco by demanding payment from Camco
and by bringing claims against Camco and its License Bond Surety relative to payment for
the work allegedly performed by Noorda on the Project.

12. Camco 1s entitled to all of its attorneys fees and costs pursuant to the terms and

Page 6 of 8
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conditions of the Ratification Agreement.

13, Camco has been required to engage the services of the law firm of
WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reasonable attorneys fees and costs therefor.

SECOND CAUSE OF ACTION
(Breach of Covenant of Good Faith and Fair Dealing)

14.  Camco repeats and realleges each and every allegation contained in the
preceding paragraphs of Counterclaimant’s Counterclaim, incorporate the same at this point by
reference and further allege:

15.  The law imposes upon Noorda, by virtue of the contract, a covenant to act in
good faith and deal fairly with Counterclaimant;

16.  Despite this covenant, Noorda’s intentional failure to abide by the terms of the
parties written contract, Noorda breached its covenant to act in good faith and deal fairly;

17.  As aresult of its breach of the covenant of good faith and fair dealing, Noorda
has injured Camco in an amount in excess of $10,000.00.

18.  Camco has been required to engage the services of the law firm of
WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reasonable attorneys fees and costs therefor.

WHEREFORE, Counterclaimant Camco prays as follows:

l. This Court enter judgment against Counterdefendants, and each of them, in an
amount in excess of $10,000.00, plus interest at the contract rate;

2. For an award of reasonable attorneys’ fees and costs for having to prosecute this
action; and
iy
11/

i

/I
iy
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3. For such other and further relief as the Court deems just and proper.
DATED this ¢/ ir day of May, 2009.

WOODBURY, MORRIS & BROWN
AL

STEYEN L. MORRIS, ESQ.

Nevada Bar No. 7454

701 N. Green Valley Pkwy., Suite 110

Henderson, NV 89(74-6178
Attorneys for Camco and Fidelity

CERTIE E OF MAILING
[ hereby certify that on the day of May, 2009, I served a copy of the ANSWER

TO NOORDA SHEET METAL COMPANY'S THIRD PARTY COMPLAINT AND

CAMCO PACIFIC CONSTRUCTION’S COUNTERCLAIM by facsimile and by enclosing
a true and correct copy of the same in a sealed envelope upon which first-class postage was
fully prepaid, and addressed to the following;:

T. James Truman, Esq.

T. JAMES TRUMAN & ASSOCIATES

3654 North Rancho Drive

Las Vegas, Nevada 89130
Fax: 256-0156

and that there is regular communication by mai-5ety
addressed. 7

An Employeg/ 6t
Woodbury, Morris & Br

e-place of mailing and the place so

Page 8 of 8
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Date: April 28, 2009

To: Nevada State Contractor’s Board
From: Scott Financial Corporation
.Subject: ManhattanWest Project

| am the President of Scott Financial Corporation (“SFC"), which is a seasoned
commercial finance company located in Bismarck, North Dakota and licensed in Nevada.

SFC is the lender for ManhattanWest Buildings 2,.3, 7, 8, and 9 located at West Russell
Road and Rocky Hill Street in Las Vegas, Nevada (the “Project”). No other ManhaitanWaest
buildings wefe funded or constructed. The Project consisted of condominiums developed by
Gemstone Pevelopment West, inc. (“*Gemstone™).

The purpose of this letter is fo explain the payment process for the Project and to
demonstrate that Camco Pacific Construction Company, Inc. (‘Camce’) had no direct
responsibility to pay-the trade contractors or any other contracting parties on the Project.

As the Project’s lender, SFC established a credit facility between SFC (with its network
of participating communiity banks) and Gemstone. As the loan originator and lead lender, SFC
established both the Senior and Mezzanine Crédit Facilities that were forecasted o fund the
entire construction cost to complete the Project; provided however, that an adequate leve! of
condominium sales wére closed by Gemstone in a timely manner

In connection with its funding of the Project, SFC required a very detailed and disciplined
paymenit procedure, which it has used successfully and extensively in the past. This payment
procedure was developed collectively between SFC, Gemstone, and Nevada Construction

Services (“NCS”") to execute the monthly construction funding on the Project in a proper and
timely manner.

This . payment procedure was communicated to the general contractors-and the trade
contractors through them and was used to facilitate the payment strictuie for all trade
contractorsfvendors,

Prier to the commiencemént of the Project, SFC entered iito a voucher control contract

with NCS: First, pursuant to such agreement, NCS managed the voucher control and served as

- the third parly disbursement agent. Second, as part of such agresment, NCS also performed

third party site construction inspections for SFC prior to each disbursement. Pléase note that

NCS'is a disbursement: -agent for SFC and does not “approve funding”, that is a role of SFC and
our participating banks exclusively.

APCO Construction (“APCO“) was the original General Contractor for the Project. The
protocol for issing payment involved APCO submitting a fmonthly payment application to
‘Gemstone based on a schedule of values and materials delivered by the vendors and trade
contractors (the “Payment Application”).

Next, Gemstone would review the Payment Application and approve or reject its
conténts based upon the work compieted as of the submission of such Payment Appllca’uon
Upon the final agreement and approval of the Payment Application by Gémstone and APCO,
Gemstone:would send the Payment Application and any suppomng documents to NGS., NCS

15010 Sundown.Drive + Bisimarck, ND 58503
Office; 701.255.2215 + Fax: 701 :223.7299

Alicensed and borided ¢arporale finante company.
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would review the Payment Application and the supporting documents and cornpare them with its
payment records. Thereafter, NCS would order a formal NCS inspection of the jobsite to verify
that sufficient progreéss was made to warrant the amount in the Paymént Application. After
completing such ingpection, NCS submitted its request for funding to.SFC.

Upon receiving such approval, SFC conducted its final monthly ¢reditor review and
compleled the funding approval process by taking the following steps: (a) formally signing-off
on the Payment Application and (b} obtaining final approval of the Payment Appiication from-the
co-lead bank.

Finally, after the Payment Application was properly approved and verified, the
corresponding funds were requested by SFC from its participating lenders and advanced into
the 'SFC Project Control Account. Thereafter, the respective (@) soft costs in the Payment
Application were advanced directly to Gemstone and (b) the hard costs In the Payment
Application were wired directly to NCS for controlled disbursement.

Upon receiving such hard cost funds, NCS would send the comesponding payment
directlly to APCO for disbursement to the trade contractors. This was the payment process
throughout the period that APCO remained on the Project, ekcept for the June and July 2008
Pay Applications where NCS was notified by Gemstone to issue joint checks to the sub
contractors.

APCO was terminated by Gemstone for cause in August 2008. After such termination,
Gemstone engaged Camco to serve as the General Contractor for the F’I’OjeCt When this
substitution occurred, the payment process used during the APCO engagement was continued
with some alterations.

The most important of these alterations was based on the shift from a Guaranteed
Maximum Price to a simple monthly fee. APCO had agree,d to deliver the Project for a
Guarariteed Maximum Price and received a fee for its services based on a percentage of each
Payment Application. Consequently, APCO assumed responsibility for the financial aspects of
the Project.and the proper engagement and payment of the trade contractors.

In contrast, Camco was paid a basic fee of $100,000 per month plus-certain expenses-to
setve as the General Contractor for the project; provided however, that Gemstone, not Cameo,
was.solely respornisible for-selecting and negotiating the engagement of the trade contractors by
Camco Because of this shift in responsibility, all decisions .and communications for payment

authorization and processing were handled by Gemstorie, without Camco's ohgoing
involvement.

In addition, Gemstone provided 'the financial management component of the Project and

was responsible for (a) establishing and maintaining the budget and (b) keeping full and. detailed
accounts on the Project.

Furthermore, NCS's protocol also changed 1o effectively limit Gamco’s involvement.
Because Camco was not responsible for establishing or maintaining the budget, Camco's only
role in the payment process was to cofiipile and submit each iriitial Payméent Application.

Thereafter, the review, negotiation, and request for the corresponding payments were

handled by Genistorie. As a result, NCS never sent payment for trade contfactors to Cameo.
Instead, such payments were.sent directly to the trade contractors.

11812:01/5FC Letter.1o-NV Genlractor, Board 422 09
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Furthermore, Camco (a) as a rule did not communicate direclly with SFC; (b} only
occasionally communicated with NCS regarding the payment process; and (c) did not make any
decisions related to the Payment Application or the corresponding payments to Camco. or the
trade contractors, Payments decisions were all made by Gemstone because they were
responsible for the budget and as they pertained to credit decisions reviewed by SFC.

in addition, Camco had no physical control over the funds, and all. disbursements were
completed between NCS and the trade contractors directly. We understand the trade
contractors were aware of Camco’s limited role in this payment process. First; the negotiation
of each trade contractor's engagement was managed by Gemstone employees and only
subsequently ratified by Camco. Second, the terms of the engagement contracts between
Camco and each trade contractor and Camco and Gemstone described this: relationship. Third,
on several occasions when a particular trade contractor expressed concem regarding the timing
of a forthcoming payment, Gemstone and Camco repeatedly and consistently explained that all
lending décisions regarding funding (credit issues specifically) were ultimately made by SFC
and that neither Gemstone nor Camco had the ability, authority, or resources to make any
payments that did not come froin SFC approval.

To this end, on occasion, trade contractors demanded that they be provided with some
evideiice of payment in order to continue working. In résponse, Camco could not, and to our
understanding-did not, promise that any payment was forthcoming.

SFC delivered on a limited basis, letters to such disgruntled trade contractors informing
them that all credit decisions on payment funding must be approved by SFC and that such
funds would be only paid once SFC had completed its required approval process and
determined that stich payments were appropriate. Aftached to this letter as.Exhibit. A are two
such letters executed by SFC and delivered to certain frade contractors.

In December 2008, SFC sent cofrespondence to NCS that due to uncured loan defaiilts
by Gemstone, a decision was made to cease all funding on the Project. The communications
regarding this decision are attached to this letter as Exhibit B. SFC further requesied that NCS
return-funds in the amoint of $993,866.72. NCS returnéd the funds requéstéd and no additional
payment for previous work performed was disbursed to Gemstone, Camco, or any of the trade
contractdrs for the Project. Camco was ot a part of these transactions, was not a patticipant in
these decisions, and was unaware of such decisions until the above notice was sentto NCS.

Upon learning of SFC’s decision lo cease funding, we understand Camco terminated its
engagement contract with Gemstone based on Gemstone’s failure to pay Camco pursuant to
the terms of such contract. As a result of changed circumstances on the Project after. APCO's
termination, Camco’s role was limited with regard to payment.

As a result, SFC does not believe Camco or for that matter NCS can be held responsible
for-payment of any cutstanding applications of the trade contractors.

Brad Scott
Presidenlg

Seott Financial Corporation

11612-01/SFC Letter to NV Contractor Board 4 22 09
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Exhibit A

Payment Status Letters from SFC to Trade Contractors
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a3 Fmanc:al Corporation

November 4, 2008
Mr. Mike Evans
EEEFErE Profectivn LG
6380 South Valley View, Suite 110
Las Vegas, NV 89118
RE: ManhattanWest Funding

Mr. Evans:

| have been asked by Gemstone to provide you with an update on the status of the
September Draw.

As you may likely know Scott financial Corporatien is the Crediter of record and has been
funding the vertical construction through the various credll facllities estabtlished.

The September Draw was submitted to Scott Fmanctal Corporatton late last week, We
are currently completing the final review of the SgptemberPayment-Application:
However, in light of the complications related to the termination of the former general
contractor, the approval of the Septembér Payment Application has required more
investigation and time than.generally typical or expected.

Despite this temporary delay, the funding necessaryto. satlsfy the outstanding amounts
due pursuant to the September Payment Apphcation are in final stages of approval and
arezanticipatet-to 5] p"o‘*“ce"s"e“ﬁ"‘a‘ﬁtl‘fﬂ 1o NGS. (voucher control) by November 13
2008.

The amount in processing includes a payment of $1,092,121.34 to E&E Fire Protection
LLC and its corresponding suppliers.

| trust this letter assists you with your-guestions on the timing of the funding.

Please feel free to contact me directly if you have any questions.

Fireéidéht '

15010 Sundown Drive + Bismarck, ND 58503
Office: 701.255:2215 » Fax: 701.223.7299

A licensed and bonded corporate finance company.
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December 1, 2008
Leo-Duckstein,
Cablnetednc

2711 E, Craig Road, Suite A
North Las Vegas, NV 89030
RE: ManhattanWest Funding

Mr. Duckstein:

| have been asked by Gemstone to provide you with an update on the status of the Octeber Draw.

As you may likely know Scott financial Corporation (SFC) s the Creditor of record and has been
funding the vertical canstruction through the various credit facilities established.

The October Draw was submitted to SFC late last week.

We are curreritly completing the final review of the @cloberPagment-Application. However, in
light of the complications retated to in large part to the termination of the former general contractor,

the approval of the October Payment Application has required more review, investigation and time
fhan in the past.

Despite this delay, the funding necessary to satisfy the outstanding amounts due pursuant to the

October Payment Application are in belng reviewed and a determination of approval is being
considered by our team.

Clearly approval of the draw s subject to our compléte review process.

Although we cannet gUarantes theap YGVEi:‘ﬁifQﬁﬁf@ﬁﬁfﬁﬁﬂm}’d[ﬂ‘lgﬂfequgsﬂgfbmg[gpgsjsgq.
and funded to NCS (vougher contrel}in Degepibey, /™ T T T e e

| understand the MHW draw whichi.is in the review process at SFC ificludes a payment amount
of approximately $598,475.00 to CabineTec Inc. and its corresponding suppliers. | believe the
Developer approved payment amount is $483.664.32.

Frust this letter assists you with your questions on the timing of the funding.

Piease feel freeto contactme directly If you have any quéstions.

B. K Scott
President

15010 Sundown Drive * Bismarck, ND 58503
Office: 701.255.2215 + Fax: 701.223.7299

Alicensed and bonded corporate fiiance company.
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Exhibit B

SFC Notice to NCS Regarding the Decision to Stop Funding the Project
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..Jennlfer Olivares

'fﬁr?nm; e B?ad e:qtt Z_Qrad@scottﬁnancialcorp comj

Sent: ,___‘_I‘,gesday. Decemiber 16, 2008 9:38 AM

To;..__ __ . Jennifer Olivare

Ce: ‘Margo Scott’"dason Ulmer'; Patricia Curlis; 'Tim James’

Subject: ManhattanWast Status
Importancé: High

Jen:
As of right now11AM CST 12/16/08 the October Draw is still on permanent hold.

A final decision confirming the lender’s direction on Project was expected yesterday. It did not
happen.

o e ampp

| anticipate this final decision will however likely lead tonor further draWS -belng _gpproved“
Foreclosure options and discussion on how we will proceed have been explored.

SFC has requested our legal counsel to address the return wire from NCS to SFC discussed
yesterday.

Those funds will be held in the SFC escrow account at NSB for the time being, until further direction
is provided to SFC.

SFC will keep you posted as a final determination is made.
Thanks.

Brad ], Scott

Scott Financial Corporaticn
16010 Sundown Drive

Bismaick, ND 58503
W:701.255.2215

M: 701.220.3999

F: 701.223.7299
brad@scolifinancialcorp.com

3% )

F m:lat (iorpnra!tan

Brad 4. Scott, CRE 15010 Sundown Drive

Presidant. Bismarck;: Nl}5 553593

bradaseottfinancialcorp:com ﬂ;:: ;31.225,%;;
Calis 701,230,399

A licensed and bonadd torporets flhefice company.

4/1/2009
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{aocount at NGS mLthe amount of $993

‘pprovedby SFC orfls. pammpanTE

Jennifer Olivares

- g e —

7

E)(A!/.) ITTB

E:Bf“ﬁ“éi’]:[brad@scoﬂf nandialcorp. com]

Sent Monday, December 15, 2008 3:00 PM

Ce: ‘Alex Edelsteln’: 'Peter Smith'; Jim Homing"; dparry@gamcopacific.com
Subject: FW: ManhattanWest,

Importance; High

Attachments: Document.pdf, 09004-20-04 Billing #4 2008-12-12.pdf; Wiring Instructions TO SFC.at NSB.XLS

Jennifer & Anne:

@aﬁ is hereby lnstructed by SFC to-wirs the: re_wously advanced but undlspersed funds- hel;:i d-gn

i e e

(866.72"back to SFG Using the attaghed-wiring instructions|

B

ﬂ'ﬁis amountiishdas e ol oqrrent Helne_m xaymgnbfeqyesti cf‘$66 627.2& as. it

LI S Sl

Thase funds will be held at SFC until further notice.
Please call with any questions.

Thanks.

Brad 3. Scott

Scott Financlal Corporation
150710.5undown: Prive

Bismarck, ND 58503

W: 701,255,225

M: 701.:220.3099

F: 701:223.7289

) rad@scotrﬁnanciaicom com

‘ ..),‘ Fiantiat Durpuratinn
Brad 3. Scott, CRE 15010 Sundown Drive
President flsmarck, ND 58503
Offica: 71 .15’3' 2215

bradoscottiinancialcorp:com gy 704,723, 7269
Cell: 701,220,399

A lichngsd dnd borided corporste finance campany.

Emalt Is niot always a secure transmission medium. . Caution should always-be used lo communicate "conlidential information”™.
1lydtrelect to sand or receive information via emafl, Sooll F’nandal Corporaion cannot assure its security and will not be Nablg it It
is'Intercepted or. viewéd by another party, By conllnulng 1o usé e-mizil, you are dgreelng lo accept this risi

4/1/2009
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WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778
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ORIGINAL

ANS/CTCM

STEVEN L. MORRIS

Nevada Bar No. 7454

WOODBURY, MORRIS & BROWN
701 N. Green Valley Parkway, Suite 110
Henderson, Nevada 89074

(702) 933-0777

slmorris@wmb-law.net

Attomeys for
Camco Pacific Construction Company, Inc. and
Fidelity and Deposit Company of Maryland

DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation

Plaintiff,
Vs.

GEMSTONE DEVELOPMENT WEST,
INC., a Nevada corporation; NEVADA
CONSTRUCTION SERVICES, a Nevada
corporation; SCOTT FINANCIAL
CORPORATION, a North Dakota
corporation; COMMONWEALTH LAND
TITLE INSURANCE COMPANY; FIRST
AMERICAN TITLE INSURANCE
COMPANY; and DOES I through X,

Defendants.

PROFESSIONAL DOORS AND
MILLWORKS, LLC, a Nevada limited
liability company,

Lien Claimant,
vs.
CAMCO PACIFIC CONSTRUCTION
COMPANY, INC., a California corporation;
FIDELITY AND DEPOSIT COMPANY OF
MARYLAND,

Third Party Defendants.

RECEIVED
MAY 05 2009
CLERK OF THE COURT

FILED
ey 512 o1 py 09
< .

[ FIZor
CLERK g7 THE COURT

o

"08A571228

T

ANSWER TO PROFESSIONAL DOORS
AND MILLWORKS, LLC'S THIRD
PARTY COMPLAINT AND CAMCO
PACIFIC CONSTRUCTION’S
COUNTERCLAIM

Case No: A571228
Dept. No: X

N
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WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778
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CAMCO PACIFIC CONSTRUCTION
COMPANY, INC.,, a California corporation

Counterclaimant,

V8.

PROFESSIONAL DOORS AND
MILLWORKS, LLC, a Nevada limited
liability company,

Counterdefendant,

Third Party Defendants CAMCO PACIFIC CONSTRUCTION COMPANY, INC.
(hereinafter “Camco”) and FIDELITY AND DEPOSIT COMPANY OF MARYLAND
(hereinafter “Fidelity”){Camco and Fidelity are sometimes collectively referred to herein as
“Defendants”), by and through their counsel, Steven L. Morris, Esq. of the law firm of
Woodbury, Morris & Brown, hereby answer the Third Party Complaint of PROFESSIONAL
DOORS AND MILLWORKS, LLC (hereinafter “Plaintiff”), on file herein, and admit, deny and
allege as follows:

1. Camco and Fidelity are without information or knowledge sufficient to ascertain
the truth of the allegations contained in Paragraphs 5, 6, 7, 12, 13, 17 and 20 of Plaintiff’s
Complaint, and therefore deny each and every allegation contained therein.

2, Camco and Fidelity admit the allegations contained in Paragraphs 1, 2, 8, and 30
of Plaintiff’s Complaint.

3. Camco and Fidelity deny each and every allegation contained in Paragraphs 4, 9,
10, 11, 14, 16, 18, 19, 21, 23, 24, 25,27, 28, 31, 32, 33, 34, 36, 37, 39 and 40 of Plaintiff's
Complaint.

4, As to Paragraphs 15, 22, 26, 29, 35 and 38 of Plaintiff’s Complaint, Camco and
Fidelity repeat and reallege the answers to paragraphs 1 through 40 as though fully set forth
herein.

5. As to Paragraph 3 Camco and Fidelity admit that Camco was and is a California

corporation licensed and authorized to conduct business in Clark County Nevada.

Page2 of 8
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WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774 Fax (702) $33-0778
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6. To the extent that any allegations set forth in Plaintiff's Complaint have not been
answered, these answering Defendants deny each and every allegation or inference thereof not
expressly set forth hereinabove.

7. It has become necessary for these answering Defendants to retain the services of
WOODBURY, MORRIS, & BROWN, attorneys at law, to defend this action, and as a result,
these answering Defendants have been damaged by the Plaintiff, and these answering
Defendants are accordingly entitled to their attorney fees and costs incurred herein.

AFFIRMATIVE DEFENSES

1. The Complaint on file herein fails to state a claim against Camco and Fidelity
upon which relief can be granted.

2. That any or all negligence or fault on the part of the Plaintiff would be active and
primary, and any negligence or fault of Camco, if any, would be secondary and passive.

3. Any and all damages sustained by Plaintiff are the result of its own negligence
and breach of contract,

4, Camco is not negligent with respect to the transactions which are the subject of
the Complaint, and is and was not in breach of contract.

5. At the time and place under the circumstances alleged by the Plaintiff, Plaintiff
had full and complete knowledge and information in regard to the conditions and circumstances
then and there existing, and through Plaintiff's own knowledge, conduct, acts and omissions,
assurne the risk attendant to any condition there or then present.

6. The liability, if any, of Camco must be reduced by the percentage of fault of
others, including the Plaintiff.

7. The claims, and each of them, are barred by the failure of the Plaintiff to plead

those claims with particularity.

8. The claims of Plaintiff have been waived as a result of the acts and the conduct
of the Plaintiff,
9. The claim for breach of contract is barred as a result of the failure to satisfy
Page 3 of 8
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conditions precedent.

10.  Plaintiff has failed to mitigate its damages.

11.  Defendant Fidelity is informed and believes that it is entitled to assert all of the
defenses available to its principal, and Fidelity hereby incorporates by reference all defenses
raised, or that could have been raised, by Fidelity's principal.

12.  Fidelity alleges that its liability, if any exists, which is expressly denied, is
limited to the penal sum of the applicable Contractor's License Bond.

13.  Any license or surety bond executed by Fidelity was limited to the classification
of contracting activities as set forth in its Nevada State Contractor's License Bond.

14.  The liability of Fidelity if any, is limited to its obligations as set forth in its surety
bond agreement.

15.  The liability of Fidelity if any, is limited to the statutory liability as set forth in
NRS 624.273.

16. Fidelity is not liable for the acts or omissions of persons, individuals, firms,
partnerships, corporations, associations, or other organizations that are not its named principal.

17.  The damages sustained by Plaintiff, if any, were caused by the acts of third
persons who were not agents, servants, or employees of Fidelity, or its principal, and who were
not acting on behalf of Fidelity or its principal in any manner or form, and as such, Fidelity or
its principal are not liable in any manner to the Plaintiff.

18. Fidelity is not liable for the acts or omissions of persons, individuals, firms,
partnerships, corporations, associations, or other organizations that are not its named principal.

19.  Plaintiff's suit against Fidelity is not timely brought under the terms of the bond
because no judgment or court decree has been entered against its principal.

20. It has been necessary for Camco and Fidelity to retain the services of the law
offices of Woodbury, Morris & Brown, attorneys at law, for the purpose of defending this
action, and Camco is entitled to payment of all costs, fees and expenses associated with and/or

arising out of the defense of this action.

Page 4 of 8
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21.  Pursuant To NRCP 8§, all possible affirmative defenses may not have been
alleged herein, inasmuch as sufficient facts were not available after reasonable investigation and
inquiry upon the filing of Defendants’ Answer and, therefore, Defendants reserves the right to
amend their Answer to allege additional affirmative defenses if subsequent investigation
warrants,

WHEREFORE, Third Party Defendants Camco and Fidelity pray as follows:

1. That Plaintiff take nothing by way of its Complaint;

2. For an award of reasonable attomeys’ fees and costs for having to defend this
action; and

3 For such other and further relief as the Court deems just and proper.

COUNTERCLAIM

Counterclaimant CAMCQC PACIFIC CONSTRUCTION COMPANY, INC. (hereinafter
“Camco”) by and through its attorney, Steven L. Morris, Esq. of the law firm of Woodbury,
Morris & Brown complains as follows:

JURISDICTIONAL ALLEGATIONS

1. Camco was and is at all times relevant to this action, a California corporation,
doing business in Clark County, Nevada as a contractor duly licensed by the Nevada State
Contractor’s Board.

2. Counterdefendant PROFESSIONAL DOORS AND MILLWORKS, LLC, a
Nevada limited liability company (hereinafter referred to as “PDM?™) is and was at all times
relevant to this action, a company conducting business in Clark County, Nevada.

3. The true names and capacities, whether individual, corporate, associate or
otherwise of Defendants named herein as DOES 1 through X are unknown to Counterclaimant.
Said DOE Defendants are responsible for damages suffered by Counterclaimant; therefore,
Counterclaimants sue Defendants by such fictitious names. Counterclaimants will ask leave to
amend this Counterclaim to show the true names and capacities of each such DOE Defendants

at such time as the same have been ascertained.

Page 5 of 8
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FIRST CAUSE OF ACTION

(Breach of Contract)

4. Camco repeats and realleges each and every allegation contained in the
preceding paragraphs of Camco’s Counterclaim, incorporates the same at this point by
reference and further allege:

5. Camco is informed and believes and thereupon alleges that PDM entered into a
Subcontract Agreement (“Subcontract Agreement”} with APCO Construction related to the
Manhattan West Condominiums project, located in Clark County, Nevada (the “Project”™).

6. On or about August 26, 2008, Camco and PDM entered into a Ratification
and Amendment of Subcontract Agreement (“Ratification Agreement™) wherein Camco and
PDM acknowledged, ratified, and agreed to the terms of the Subcontract Agreement.

7. Section 3.4 of the Subcontract Agreement states: “Any payments to
Subcontractor shail be conditioned upon receipt of the actual payments by Contractor from
Owner. Subcontractor herein agrees to assume the same risk that the Owner may become
insolvent that Contractor has assumed by entering into the Prime Contract with the Owner.”

8. All payments made to subcontractors and suppliers on the Project were made
directly by Gemstone through Nevada Construction Services. (See Exhibit A, attached
hereto and incorporated herein by this reference).

9. Camco never received payment on behalf of the subcontractors, including
PDM, and was therefore, not responsible nor liable for payment to the subconiractors,
including PDM.

10.  PDM agreed and expressly acknowledged that it assumed the risk of non-
payment by the Owner.

11.  PDM breached its contract with Camco by demanding payment from Camco
and by bringing claims against Camco and its License Bond Surety relative to payment for
the work allegedly performed by PDM on the Project.

12.  Camco is entitled to all of its attorneys fees and costs pursuant to the terms and

conditions of the Ratification Agreement.

Page 6 of 8
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13.  Camco has been required to engage the services of the law firm of
WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reasonable attorneys fees and costs therefor.

SECOND CAUSE OF ACTION

(Breach of Covenant of Good Faith and Fair Dealing)

14.  Camco repeats and realleges each and every allegation contained in the
preceding paragraphs of Counterclaimant’s Counterclaim, incorporate the same at this point by
reference and further allege:

15.  The law imposes upon PDM, by virtue of the contract, a covenant to act in good
faith and deal fairly with Counterclaimant;

16.  Despite this covenant, PDM’s intentional failure to abide by the terms of the
parties written contract, PDM breached its covenant to act in good faith and deal fairly;

17.  Asaresult of its breach of the covenant of good faith and fair dealing, PDM has
injured Camco in an amount in excess of $10,000.00.

18. Camco has been required to engage the services of the law firm of
WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reasonable attorneys fees and costs therefor.

WHEREFORE, Counterclaimant Camco prays as follows:
1. This Court enter judgment against Counterdefendants, and each of them, in an

amount in excess of $10,000.00, plus interest at the contract rate;

2. For an award of reasonable attorneys’ fees and costs for having to prosecute this
action; and
3. For such other and further relief as the Court deems just and proper.

DATED this th day of May, 2009.
WOODBURY, MORRIS & BROWN

STEVEN L. MORRIS, ESQ.

Nevada Bar No. 7454

701 N. Green Valley Pkwy., Suite 110
Henderson, NV 89074-6178
Attorneys for Camco and Fidelity

Page 7 of 8
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CERTIFICATE OF MAILING
I hereby certify that on the % day of May, 2009, [ served a copy of the ANSWER
TO PDM’'S THIRD PARTY COMPLAINT AND CAMCO PACIFIC
CONSTRUCTION’S COUNTERCLAIM by facsimile and by enclosing a true and correct
copy of the same in a sealed envelope upon which first-class postage was fully prepaid, and
addressed to the following:
T. James Truman, Esq.
T. JAMES TRUMAN & ASSOCIATES
3654 North Rancho Drive
Las Vegas, Nevada 89130
Fax: 256-0156

and that there is regular communication by mail between the place of mailing and the place so

addressed.

An Employee
Woodbury,

orris & Brow

Page 8 of 8
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A F;nanual(:orporatln

Date: April 28, 2009
To: Nevada State Contractor’s Board
From: Scott Financial Corporatton

Subject: ManhattanWest Project

| am the Presitdent of Scott Financial Corporation {“SFC”"), which is .a seasoned
commercial finance company located in Bismarck, North Dakota and licensed in Nevada.

SFC is the lender for ManhaitanWest Buildings 2,.3, 7, 8, and 9 located at West Russel!
Road and Rocky Hill Streef in Las Vegas, Nevada (the “Project”). No other ManhattanWest
bulldings were funded or constructed. The Project consisted of condominiums developed by
Gemstone Development West, Inc. ("Gemstone”).

The purpose of this letter is to explain the payment process for the Project and to
demonstrate that Camco Pacific Construction Company, Inc. {“Camco”) had no direct
responsibility to pay-the trade. contractors or any other contracting parties on the Project.

As the Project’s lender, SFC established a credit facility between SFC (with its network
of participating community banks) and Gemstone. As the loan originator and lead lender, SFC
established both the Senior and Mezzanine Credit Facilities that were forecasted to fund the
entire construction cost to complete the Project; provided however, that an adequate level of
condominium sales wére closed by Gemstone in a timely manner

In connection with its funding of the Project, SFC required a very detailed and disciplined
payment procedure, which it has used successfully and extensively in the past. This payment
procedure was develaped collectively between SFC, Gemstone, and Nevada Construction
Services (* NCS") to execute the monthly construction funding on the Project in a proper and
timely manner.

This payment procedure was communicated to the general contractors and the trade
contractors through thér and was used to facilitate the payrent structure for all trade
contractors/vendors.

Prior fo the commencement of the Project, SFC entered iinto a voucher control contract

with NCS. First, pursuant to such agreement, NCS managed the voucher control and served as

-the third paity disbursement agent. Second, as part of such agieement, NCS also performed

third party site construction inspections for SFC prior to each disbursement. Pléase note that

NCS is a disbursement: agent for $FC and does not “ approve funding”, that is a role of SFC and
our participating banks exclusively.

APCO Construction. (“APCO”) was the original General Contractor for the. Project. The
protocol for issuing. payment involved APCO submitting a monthly payment application to
.Gemstone based on a schedule of values and materials delivered by the vendors and trade
contractors (the “Payment Application™).

Next, Gemstone would review the Payment Application and approve or reject its
contents based upon the work completed as of the submission of such Payment App!lcatuon
Upon the final agreement and approval of the. Paymenit Application by Gémstone and APCO,
Gemstone-would send the Payment Appllcatlon and any supporting documents to NCS. NCS

15010 Sundown Drive + Bismarck, ND 58503
OMicé: 701.255:2245 » Fax: 701 223.7298

Alicensed @nd bonded corporate finance.company.
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would review the Payment Application and the supporting documents-and compare them with its
payment records. Thereafter, NCS would order a formal NCS inspection of the jobsite to verify
that sufficient progréss was made to warrarit the amount in the Payment Application. After
completing such inspection, NCS submitted its request for funding to.SFC.

Upon receiving such approval, SFC condutted its final monthly creditor review and
completed the funding approval process by laking the following steps: (a) formally signing-off
on the Payment Application and (b) obtaining final approval of the Payment Application from the
co-lead bank.

Finally, after the Payment Application was properly approved and verified, the
corresponding funds were requested by SFC from its participating lenders and advanced into
the SFC Project Control Account. Thereafter, the respective (d) soft costs in the Payment
Application were advanced directly fo Gemstone and (b) the hard costs in the Payment
Application were wired directly to NCS for controiled disbursement.

Upon receiving such hard cost funds, NCS wouid send the corresponding payment
directly to APCO for disbursement to the trade contractors. This was the payment process
throughout the period that APCO remained on the Project, except for the June and July 2608

Pay Applications where NCS was nofified by Gemstone to issue joint checks {o the sub
contractors.

APCO was terminated by Gemstone. for cause in August 2008. After such termination,
Gemstone engaged Camco to serve as the General Confractor for the Project. When this
substitution occurred, the payment process used during the APCO engagement was continued
with some alterations.

The most important of these alterations was based on thé shift from a Guaranteed
Maximum Price to a simple monthly fee. APCO had agreed to deliver the Project for a
Guarariteed Maximum. Price and received a fee for its services based on a percentage of each
Payment Application. Consequently, APCO assumed responsibility for the financial aspects of
the Project ahd the proper engagement and payment of the trade contractors.

In gontrast, Camco was paid a basic fee of $100,000 per month plus certain expenses to
seive as the General Contractor for the project; provided however, that Gemstone, not Camco
‘was solely responsible for-selecting and negotiating the engagement of the trade éontractors by
Camco. Because of this shift in responmblmy, all decisions .and communications for payment

authorization and processing were handled by Gemstofie, Without Camco's ongoing
involveraent.

In addition, Gémstone provided the financial managemerit component of the Project and
was responsible for (a} establishing and maintaining the budget and (b) keeping full and.detailed
accounts on the Pro;ect

Furthermore, NCS's protocol also changed to effectively limiit Camco’s involvement.
Because Camco was not responsible for establishing or maintdining the budget, Camco's only
role in the payment process was to compile arid submit each iriitial Paymant Application.

Thereafter, the review, negotiation, and request for the corresponding payments were
hiandled by Genistone. As a resiilt, NCS never sent payment for trade céntraétors to Camco.
Instead, such payments were-sent directly to the trade contractors.

11612:01/5FC 1 etter. to NV Contractor.Board 4 32 09
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Furthermore, Camco (a) as a rule did not communicate direcily with SFC; (b) only
6ccasionally communicated with NCS regarding the payment process; and (c) did not make any
decisions related to the Payment Application or the correspending paymeénts to Camco or the
trade contractors. Payments decisions were ali made by Gemstone because they were
responsible for thé budget and as they pertained to credit decisions reviewed by SFC.

In addition, Camco had no physical control over the funds, and all disbursements were
completed between NCS and thé tfade contractors directly. We understand the frade
contractors were aware of Camco’s limited role in this payment process. First; the negotiation
of each trade contractor's engagement was managed by Gemstone employees and only
subsequently ratified by Camco. Second, the terms of the engagement contracts between
Camco and each trade contractor and Camco and Gemstone described this relationship. Third,
on several occasions when & particular trade ctntractor expréssed concern regarding the tlmlng
of a forthcoming payment, Gemstone and Camco repeatedly and consistently explained that all
lending decisions regarding funding (credit isSues specifically) were ultimately made by SFC
and that neither Gemstone nor Camco had the ability, authority, or resources to make any
payments that did.not come from SFC approval.

To this end, on occasion, trade contractors demanded that they be provided with some
evidence of payment in corder to continue working. In response, Camco could not, and to our
understanding did not, promise that any payment was forthcomiing.

SFC delivered on a limited basis, letters to such disgruntled trade centractors informing
them that all credit decisions on payment funding must be approved by SFC and that such
funds would be only paid once SFC had completed its required approval process and
determined that such payments were appropriate. Attached to this letter as. Exhibit A are two
such letters executed by SFC and delivered to certain trade contractors.

In Decernbar 2008, SFC sent correspondence to NCS that due to uncured loan defallts
by Gemstone; a decision was made to cease. all funding on the Project. The communications
regarding this decision are attached to this letter as Exhibit B. SFC further requested that NCS
return-funds in the amounit of $993,866.72. NCS retiimed the funds requésted and no-additional
payment for previous work performed was disbursed to Gemstone, Cameo, -or any of the trade
contractors for the Project. Camco was not a Ppart of these transactions, was not a participant in
these decisions, and was unaware of such decisions until the above notice was sent'to NCS.

Upon learning of SFC's decisiori to cease furiding, we understand Camco terminated its
engagement contract with Gemstone. based on Gemstone's failure to pay Camco pursuant to
the terms of such confract. As a result of changed circumstances on the Project after APCO’s
termination, Camco’s role was limited with regard to payimént.

As a result, SFC does not believe Camco or for that matter NCS can be held responsible
for-payment of any oufstanding applications of the trade contractors.

Brad Scott
President
Scoft Financial Corporation

£1612-01/SFC Letter to NV Contractor Doard 4 22:09
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Exhibit A

Payment Status Letters from SFC to Trade Contractors
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_ Fmanclal COoratlon

November 4, 2008

Mr. Mike Evans

E&EFlre Protechon LI,
6380 South Valley View, Suite 110
Las Vegas, NV 89118

RE: ManhattanWest Funding
Mr. Evans:

| have been asked by Gemstone to provide you with an update on the status of the
September Draw,

As you may likely know Scott financial Corporatlon is'the Creditor of record and has been
funding the vertical construction through the various credrt facilities established.

The September Draw was submitted to Scott Financial Corporation late last week We
are currently completing the final review of the Sgptember—Pa Applicatiom,
However, in light of the complications related to the termination of the former general
contractor, the approval of the September Payment Application has required more
investigation and time than generally typical or expected.

Despite this temporary delay, the funding necessary to. satlsfy the outstanding amounts
due pursuant to the September Payment Apphcatnon are in final stages of approval and

are“an_,n__lgatedvtﬂ“wr““i‘ rmcegse”éﬁﬁ“fuﬁﬁ ® (voucher control) by November 13,
2008.

The amount in processing includes a payment of $1,002.121.34 to E&E Fire Protection
LLC and its corresponding suppliers.

Ftrust this letter assists you with your questions on the timing of the funding.

Please feel free to contact me directly if you have any questions.

Fsresiderit '

® Ech b, 7

15010 Sundown Drive + Bismarck, ND 58503
Office: 701.256.2215 » Fax: 701.223.7269

Alicensed and bonded corparate finance company.
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December 1, 2008

Leo Duckstein.
CabifeTectcy

2711 E. Craig Road, Suite A
North Las Vegas, NV 88030
RE: ManhattanWest Funding
Mr. Duckstein:

| have been asked by Gemstone to provide you with an update on the status of the October Draw.

As you may likely know Scott financial Corporation (SFC) is the Creditor of record and has been
funding the vertical construction thraugh the various credit facilities established.

The Qctaber Draw was submiitted to SFC late last week.

light of the complications. related to in large part to the termination of the former general contractor,

the approval of the October Payment Application has required more review, investigation and time
than in the past.

We are currently completing the final review of the QOctober:Payment Application. However, in

Despite this delay, the funding necessary to satisfy the outstanding amounts due pursuant to the
October Payment Application are in being reviewed -and a determination of approval is being
considered by our team.

Clearly approval of the draw is subject to our complete reviéw process.

Rlthough we Cannot guarantes e approval, SFEaniioip: iejpates tiveriraw request to e processen,
nd funhded to NCS (veucher control} in Uecgm}sfﬁ,’““'“" T T e e e i

| understand the MHW draw whichis in the review process at SFC ihcludes a payment amount

of approximately $598,475.00 to CabineTec Inc. and s corresponding suppliers. | believe the
Developer approved payment amount is $483,664.32.

| trust this letter assists you with your questions on the timing of the funding.

Please feel freeto contactme directly if you have any questions.

'B‘ X Scoft
President

15010 Sundown Drive + Bismarck, ND 58503
Offlce: 701.255.2215 + Fax: 701.223,7289

A licensed and bonded corporate’finance company.
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Exhibit B

SFC Notice to NCS Regarding the Decision to Stop Funding the Project
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Jennifer Olwares
(=Fram: — Brad Snoﬁ lqrad@scottﬁnancialcorp com]
Sent:
LU
Fo; .
Ce: "Margo Scott; \lason Ulmer’; Patricia Curtis; 'Tim James'

Subject: ManhattanWast Status
Impoitancé: High

Jen:
As of right now11AM CST 12/16/08 the October Draw is still on permanent hold.

A final decision confirming the lender’s direction on Project was expected yesterday. It did not
happen,

e . . . . . F e e e o e T T e L ey
i anficipate this final decision will however likely lead to {'rio further.draws beihg-appioyed”.:
Foreclosure opfions and discussion on how we will proceed have been explored.

SFC has requested our legal counsel to address the return wire from NCS to SFC discussed
yesterday.

Those funds will be held in the SFC escfow account at NSB for the time being, until further direction
is provided to SFC.

SFC will keep you posted as a final determination is made.
Thanks.

Brad.J. Scott
Scott FInancial Corporation
| 15010 Sunddwn Drive
| Bismarck, ND 58503
. W: 701.255.2215
M: 701.320.3999
i F: 701.223.7299

brad(@ scoltfinanciglcorp.com

_J i-'innm:lat ©6 pumian

Brad J. Scott, CRE 15010 Sundowar Drive

Président Blsmmm-mégsssgs

2215

i ‘bradascottfinancislcorpicom fﬁ::* 3 71;9
! Galt: 701,220.3%99

 Aliconsed and bonded corporate flhoRte company.
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Jennifer Olivares

b)(Afé :Tg

mﬁlﬁm brad@stottfinancialcorp.com)

Sent: Manday, December 15, 2008 3:00 PM
Ce: ‘Alex Edelstein’; Peter Smith'; ‘Jim Hornlng'; dpary@camecopacific.com

Subject: FW: ManhattanWest
Importance: High

Attachments: Document. pdf,. 09004-20-04 Billing #4 2008-12-12.pdf, Wiring Instructions TO SFC.at NSB.XLS

Jennifer & Anne:

by |rLstrUGted by SEG o

NCS is he 1o previously-advanced; but undlsperse ‘
@ccount atNCS in.thie armolint bf $998:866.72

inds held-an
back to SEC usirig the attached wnnng mstructlon;[

iThig amaunt THeldes {8 ourrsnt, HEInriman Paymentafeqyest of $66 827 29as it has hot beenl

approVed by SFC oriits patticipalits.

These funds will be held at SFC until further notice.

Please call with any guestions.

Thanks,

Brad 3. Scott

Scott Financlal Corporation
15010.Sundown Drive

Bismarck, ND 58503

W: 701.255.2215

M: 701.220.3999

F: 701, 223 7299

brad@scottﬁnancia!com com

cotl

J’_ Financlial Corporation

Brad 3. Scott, CRE 15010 Sundown Diive
President Blsmanck ND 55850.3

Of 701.255,2215
brad@scottiinancialcorpicom :[,-:: 701, ;13.7299

Cell: 704.220:3%99

A Uzanged and bonded corporaie i tnance campany,

Emall is nnlalways a seclra transmission meédium. .Calilion stiould always be used to communicate "confidential infomsation®.
1Fyoueléc! 1o send or receive information via emall, Scolt Flnmdai Corporation cannol assure ils sectily and will nol be Eable il
is intercepted orviewed by ariother party, By conlinuing o use e-mall, youame agrealng lo accept this risk.

4/1/2009
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ANS/CTCM
STEVEN L. MORRIS
Nevada Bar No. 7454
WOODBURY, MORRIS & BROWN
701 N. Green Valley Parkway, Suite 110
Henderson, Nevada 89074

(702) 933-0777

slmorris@wmb-law.net

Attorneys for

Camco Pacific Construction Company, Inc. and

Fidelity and Deposit Company of Maryland

DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation

Plaintiff,
Vs,

GEMSTONE DEVELOPMENT WEST,
INC., a Nevada corporation; NEVADA
CONSTRUCTION SERVICES, a Nevada
corporation; SCOTT FINANCIAL
CORPORATION, a North Dakota
corporation; COMMONWEALTH LAND
TITLE INSURANCE COMPANY; FIRST
AMERICAN TITLE INSURANCE
COMPANY; and DOES 1 through X,

Defendants.

E&E FIRE PROTECTION, LLC, a Nevada
limited liability company,

Lien Claimant,
A
CAMCO PACIFIC CONSTRUCTION
COMPANY, INC,, a California corporation;
FIDELITY AND DEPOSIT COMPANY OF
MARYLAND,

Third Party Defendants.

RECEIVED
MAY 05 2009
CLERK Of Trkt COURT

y

JRIGINAL

FHL e
w5 12 o0 P

P ./7“'/"_—«-—
Qé&:»:«;

CLERK {7 VHE COURT

08A571228

N

—_— —

I

ANSWER TO E&E FIRE
PROTECTION, LLC’S THIRD PARTY
COMPLAINT AND CAMCO PACIFIC
CONSTRUCTION’S COUNTERCLAIM

Case No: A571228
Dept. No: X
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701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
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CAMCO PACIFIC CONSTRUCTION
COMPANY, INC., a California corporation

Counterclaimant,
vs.

E&E FIRE PROTECTION, LLC, a Nevada
limited liability company,

Counterdefendant,

Third Party Defendants CAMCO PACIFIC CONSTRUCTION COMPANY, INC.
(hereinafter “Camco”) and FIDELITY AND DEPOSIT COMPANY OF MARYLAND
(hereinafter “Fidelity”)(Camco and Fidelity are sometimes collectively referred to herein as
“Defendants™), by and through their counsel, Steven L. Morris, Esq. of the law firm of
Woodbury, Morris & Brown, hereby answer the Third Party Complaint of E&E FIRE
PROTECTION, LLC, (hereinafter “Plaintiff” or “E&E”), on file herein, and admit, deny and
allege as follows:

1. Camco and Fidelity are without information or knowledge sufficient to ascertain
the truth of the allegations contained in Paragraphs 5, 8, 12, 16 and19 of Plaintiff’s Complaint,
and therefore deny each and every allegation contained therein.

2. Camco and Fidelity admit the allegations contained in Paragraphs 1, 2, 6, 7, and
29 and 31 of Plaintiff’s Complaint.

3. Camco and Fidelity deny each and every allegation contained in Paragraphs 4, 9,
10, 11, 13, 15, 17, 18, 20, 22, 23, 24, 26, 27, 30, 31, 32, 33, 35, 36, 38 and 39 of Plaintiff’s
Complaint.

4, As to Paragraphs 14, 21, 25, 28, 34 and 37 of Plaintiff’s Complaint, Camco and
Fidelity repeat and reallege the answers to paragraphs 1 through 39 as though fully set forth
herein.

5. As to Paragraph 3 Camco and Fidelity admit that Camco was and is a California

corporation licensed and authorized to conduct business in Clark County Nevada.

Page 2 of 8
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701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
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6. To the extent that any allegations set forth in Plaintiff's Complaint have not been
answered, these answering Defendants deny each and every allegation or inference thereof not
expressly set forth hereinabove.

7. It has become necessary for these answering Defendants to retain the services of
WOODBURY, MORRIS, & BROWN, attorneys at law, to defend this action, and as a result,
these answering Defendants have been damaged by the Plaintiff, and these answering
Defendants are accordingly entitled to their attorney fees and costs incurred herein,

AFFIRMATIVE DEFENSES

1. The Complaint on file herein fails to state a claim against Camco and Fidelity
upon which relief can be granted.

2. That any or all negligence or fault on the part of the Plaintiff would be active and
primary, and any negligence or fault of Camco, if any, would be secondary and passive.

3. Any and all damages sustained by Plaintiff are the result of its own negligence
and breach of contract.

4. Camco is not negligent with respect to the transactions which are the subject of
the Complaint, and is and was not in breach of contract.

5. At the time and place under the circumstances alleged by the Plaintiff, Plaintiff
had full and complete knowledge and information in regard to the conditions and circumstances
then and there existing, and through Plaintiff's own knowledge, conduct, acts and omissions,
assume the risk attendant to any condition there or then present.

6. The liability, if any, of Camco must be reduced by the percentage of fault of
others, including the Plaintiff.

7. The claims, and each of them, are barred by the failure of the Plaintiff to plead

those claims with particularity.

8. The claims of Plaintiff have been waived as a result of the acts and the conduct
of the Plaintiff.
9. The claim for breach of contract is barred as a result of the failure to satisfy
Page 3 of 8
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conditions precedent.

10.  Plaintiff has failed to mitigate its damages.

11.  Defendant Fidelity is informed and believes that it is entitled to assert all of the
defenses available to its principal, and Fidelity hereby incorporates by reference all defenses
raised, or that could have been raised, by Fidelity's principal.

12. Fidelity alleges that its liability, if any exists, which is expressly denied, is
limited to the penal sum of the applicable Contractor's License Bond.

13.  Any license or surety bond executed by Fidelity was limited to the classification
of contracting activities as set forth in its Nevada State Contractor's License Bond.

14.  The liability of Fidelity if any, is limited fo its obligations as set forth in its surety
bond agreement.

15.  The liability of Fidelity if any, is limited to the statutory liability as set forth in
NRS 624.273.

16. Fidelity is not liabie for the acts or omissions of persons, individuals, firms,
partnerships, corporations, associations, or other organizations that are not its named principal.

17.  The damages sustained by Plaintiff, if any, were caused by the acts of third
persons who were not agents, servants, or employees of Fidelity, or its principal, and who were
not acting on behalf of Fidelity or its principal in any manner or form, and as such, Fidelity or
its principal are not liable in any manner to the Plaintiff.

18. Fidelity is not liable for the acts or omissions of persons, individuals, firms,
partnerships, corporations, associations, or other organizations that are not its named principal.

19.  Plaintiff's suit against Fidelity is not timely brought under the terms of the bond
because no judgment or court decree has been entered against its principal.

20. It has been necessary for Camco and Fidelity to retain the services of the law
offices of Woodbury, Morris & Brown, attorneys at law, for the purpose of defending this

action, and Camco is entitled to payment of all costs, fees and expenses associated with and/or

arising out of the defense of this action.

Page 4 of 8
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21,  Pursuant To NRCP 8, all possible affirmative defenses may not have been
alleged herein, inasmuch as sufficient facts were not available afier reasonable investigation and
inquiry upon the filing of Defendants’ Answer and, therefore, Defendants reserves the right to
amend their Answer to allege additional affirmative defenses if subsequent investigation
warrants.

WHEREFORE, Third Party Defendants Camco and Fidelity pray as follows:

1. That Plaintiff take nothing by way of its Complaint;

2. For an award of reasonable attorneys’ fees and costs for having to defend this
action; and
3. For such other and further relief as the Court deems just and proper.
COUNTERCLAIM

Counterclaimant CAMCO PACIFIC CONSTRUCTION COMPANY, INC. (hereinafter
“Camco”) by and through its attorney, Steven L. Morris, Esq. of the law firm of Woodbury,
Morris & Brown complains as follows:

JURISDICTIONAL ALLEGATIONS

1. Camco was and is at all times relevant to this action, a California corporation,
doing business in Clark County, Nevada as a contractor duly licensed by the Nevada State
Contractor’s Board.

2, Counterdefendant E&E FIRE PROTECTION, LLC, a Nevada limited liability
company (hereinafter referred to as “E&E”) is and was at all times relevant to this action, a
company conducting business in Clark County, Nevada.

3. The true names and capacities, whether individual, corporate, associate or
otherwise of Defendants named herein as DOES I through X are unknown to Counterclaimant.
Said DOE Defendants are responsible for damages suffered by Counterclaimant; therefore,
Counterclaimants sue Defendants by such fictitious names. Counterclaimants will ask leave to
amend this Counterclaim to show the true names and capacities of each such DOE Defendants

at such time as the same have been ascertained.

Iy
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FIRST CAUSE OF ACTION
(Breach of Contract)

4, Camco repeats and realleges each and every allegation contained in the
preceding paragraphs of Camco’s Counterclaim, incorporates the same at this point by
reference and further allege:

5. On or about August 26, 2008, Camco and E&E entered into a Subcontract
Agreement (the “ Agreement™) relative to the Manhattan West Condominiums project, located
in Clark County, Nevada (the “Project™).

6. Section II.A. of the Subcontract Agreement states: “Contractor and
Subcontractor expressly acknowledge that all payments due to Subcontractor under this
Agreement shall be made by Contractor solely cut of funds actually received by Contractor
from Owner. Subcontractor acknowledges that Subcontractor is sharing, as set forth herein,
in the risk that Owner may for at any reason, including, but not limited to, insolvency or an
alleged dispute, fail to make one or more payments to Contractor for all or a portion of the
Contract Work. Contractor's receipt of the corresponding payment from Owner is a condition
precedent to Contractor's obligation to pay Subcontractor; it being understood that
Subcontractor is solely responsible for evaluating Owner's ability to pay for Subcontractor's
portion of the Contract Work, and Subcontractor acknowledges that Contractor is not liable
to Subcontractor for payment of Subcontractor's invoice unless and until Contractor receives
the corresponding payment from Owner.”

7. All payments made to subcontractors and suppliers on the Project were made
directly by Gemstone through Nevada Construction Services. (See Exhibit A, attached
hereto and incorporated herein by this reference).

8. Camco never received payment on behalf of the subcontractors, including
E&E, and was therefore, not responsible nor liable for payment to the subcontractors,
including E&E.

9. E&E agreed and expressly acknowledged that it assumed the risk of non-

payment by the Owner.

Page 6 of 8
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10.  E&E breached its contract with Camco by demanding payment from Camco
and by bringing claims against Camco and its License Bond Surety relative to payment for
the work allegedly performed by E&E on the Project.

11.  Camco is entitled to all of its attorneys fees and costs pursuant to the terms and
conditions of the Ratification Agreement.

12, Camco has been required to engage the services of the law firm of
WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reasonable attorneys fees and costs therefor.

SECOND CAUSE OF ACTION

(Breach of Covenant of Good Faith and Fair Dealing)

13.  Camco repeats and realleges each and every allegation contained in the
preceding paragraphs of Counterclaimant’s Counterclaim, incorporate the same at this point by
reference and further allege:

14.  The law imposes upon E&E, by virtue of the contract, a covenant to act in good
faith and deal fairly with Counterclaimant;

15, Despite this covenant, E&E’s intentional failure to abide by the terms of the
parties written contract, E&E breached its covenant to act in good faith and deal fairly;

16.  Asaresult of its breach of the covenant of good faith and fair dealing, E&E has
injured Camco in an amount in excess of $10,000.00.

17. Camco has been required to engage the services of the law firm of
WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reascnable attorneys fees and costs therefor.

WHEREFORE, Counterclaimant Camco prays as follows:

1. This Court enter judgment against Counterdefendants, and each of them, in an
amount in excess of $10,000.00, plus interest at the contract rate;

2. For an award of reasonable attorneys’ fees and costs for having to prosecute this

action; and

11!
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addressed.

3. For such other and further relief as the Court deems just and proper.
DATED this L[P\'day of May, 2009.
WOODBURY, MORRIS & BROWN

g U N
STEVEN L. MORRIS, ESQ.
Nevada Bar No. 7454
701 N. Green Valley Pkwy., Suite 110
Henderson, NV 89074-6178
Attorneys for Camco and Fidelity

CERTIFICATE OF MAILING
I hereby certify that on the 2 ; day of May, 2009, 1 served a copy of the ANSWER

TO E&E FIRE PROTECTION, LLC’S THIRD PARTY COMPLAINT AND CAMCO
PACIFIC CONSTRUCTION’S COUNTERCLAIM by facsimile and by enclosing a true and
correct copy of the same in a sealed envelope upon which first-class postage was fully prepaid,

and addressed to the following:

T. James Truman, Esq.

T. JAMES TRUMAN & ASSQOCIATES
3654 North Rancho Drive

Las Vegas, Nevada 89130

Fax: 256-0156

and that there is regular communication by mail between the place of mailing and the place so

2/
An Emptoyee -
Woodbury, Mgris & Brow

Page 8 of 8
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/) Fianci.l COrporation

Date: April 28, 2009
To: Nevada State Contractor's Board
From: Scott Financial Corporatlon

Subject: ManhattanWest Project

| am the President of Scott Financlal Corporation (“SFC"), which is a seasoned
commercial finance company located in Bismarck, North Dakota and licensed in Nevada.

SFC is the lender for ManhattanWest Buildings 2,.3, 7, 8, and 9 located at West Russell
Road and Rocky Hill Street in Las Vegas, Nevada (the “Project”). No other ManhattanWest
buildings wefe funded or constructed. The Project consisted of condominiums developed by
Gemstone.Development West, Inc. (“*Gemstone”).

The purpose of this letter is to explain the payment process for the Pigject and to
demonstrate that Camco Pacific Construction Company, Inc. (*Camce”) had no direct
responsibility to pay the trade contractors or any other contracting parties on the Projact,

As the Project’s lender, SFC established a credit facility between SFC (with its network
of participating community banks) and Gemstohe. As the loan originator and lead lender, SFC
established both the Senior and Mezzanine Credit Facilities that were forecasted to fund the
entire construction cost to complete the Project; provided however, that an adequate level of
condominium sales were closed by Gemstone in a timely manner

In conneciion with its funding of the Project, SFG required a very detailed and disciplined
paymerit procadure, which it has used successfully and extensively in the past. This payment
procedure was developed collectively between SFC, Gemstone, and Nevada Construction
Services ( NEGS") to execute the monthly construction funding on the Project in a proper and
fimely manner.

This :payment procedure was communicated to the general contractors -and the trade
contractors through thém and was useéd to facilitate the payment structure for -all trade
contractors/vendors.

Prior to the commencemént of the Project, SFC entered into a voucher contro! confract

with NCS. First, pursuant to such agreement, NCS managed the voucher control and served as

-the fhird party disbursement agent. Second, as part of such agreement, NCS also performed

third party site construction inspections for SFC pnor to each disbursement. Pléase note that

NCS'is a.disbursement: agent for SFC and does riot * approve funding®, that is a role of SFC and
our participating banks exclusively.

APCO Construction (“APCO“) was the original General Contractor for the Project. The
protocadl for issting payment involved APCO submitting a monthly paymeft application to
.Gemstone based on a-schedule of values and materials delivered by the vendors and trade
conirdctors (the “Payment Application” )

Next, Gemstone would review the Payment Application and approve or reject its
conteénts based upon the work completed as of the submission of such Payment Apphcatlon
Upon the final agreement and approval of thé. Payment Application by Gemstone and APCO,
Gemstone:would send the Payment Application and any supporting documents to NCS. N_CS

15010 Sundown:Drive # Bismarck, ND 58503
Officé: 701.256:2215 » Fax: 701 2237209

A licensed and bonded compdrate finance company,
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would review the Payment Application and the supporting documents and compare them with its
payment records. Thereafter, NCS would order a formal NCS inspection of the jobsite to verify
that sufficient progress was made to warrant the amount in the Payment Application. After
completing such inspection, NCS submitted its request for funding to. SFC.

Upon receiving such approval, SFC conducted its final monthly creditor review and
completed the funding approval process by taking the following steps: (a) formally sigriing-off
on the Payment Application and (b) obtaining final approval of the Payment Application from.the
co-lead bank.

Finally, -after the Payment Application was properly approved and verified, the
corresponding funds were requested by SFC frem its parhmpatmg lenders and advanced into
the SFC Project Control Account. Thereafter, the respective (a) soft costs in the Payment
Application were advanced directly to Gemstone and (b) the hard costs in the Payment
Application were wired directly to NCS for contralled disbursement.

Upon receiving such hard cost funds, NCS would send the corresponding payment
directly to APCO for disbursement to the trade contractors. This was the payment process
throughout the period that APCO remained on the Project, except for the June and July 2008
Pay Applications where NCS was notified by Gemslone to issue joint checks to the sub
contractors.

APCO was terminated by Gemslone for cause in August 2008. After such-termination,
Gemstone engaged Camco fo serve as the General Contractor for the Project. When this
substitution occurred, the payment process used during the APCO engagement was contifiued
with some-alterations.

The most important of these alterations was based on the shift from a Guaranteed
Maximum Price to a simple monthly fee. APCO had agreed to deliver the Project for a
Guarariteed Maximum Price and received a fee for its services based on a percentage of each
Payment Application. Consequently, APCO assumed responsibility for the financial aspects of
the Project and the proper engagement and payment of the trade contractors.

In contrast; Camco was paid a basic fee of $100,000 per month plus-certain expenses to
sefve as the General Contractor for the project; provnded however, that Gemstone, not Camco,
was solely resporisible for:selecting and negébtiating the engagement of the trada. contractors b
Camco. Because of this shift in responsmlllly, all decisions .and communications for payment

aiithorization and processing were handled by Gemstorie, Without Camco's ongoing
involvement.

In addition, Gemstone provided the financial management companent of the Project and

was respansible for (a) establishing and maintaining the budget and (b) keeping full and. detailed
accounts on the Prdject.

Furthermore, NCS’s protocel also changed to effectively liiit Camco's: invalvement.
Because Camco was not responsmle for establishing or maintaining the ‘budget, Camco’s only
role in the payment process was to compile and submit each initial Payrmént Application.

Thereafter, the review, negotiation, and request for the corresponding payments were

handled by Germistone. As a result, NCS never sent payment for frade contractors to Camco.
instead, suich payments were.sent dnrectly to the trade contractors.

11612:01/SFC Letter to- NV Gontractor.Board 422 09
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Furthermore, Camco {a) as a rule did not communicate directly with SFC; (b} only
oceasionally communicated with NCS regardlng the payment process; and (c) did not make any
decisions related to the Payment Application or the corresponding paynents to Camco or the
trade contractors. Payments decisions were all made by Gemstone because they were
responsible for the budget and as they pertained to credit decisions reviewed by SFC.

In addition, Camco had no physical control over the funds; and el disbursements were
completed between NCS and thé tfade contrattors directly. We undefstand the trade
contractors were aware of Camco's limited role in this payment process. First; the negotiation
of edch trade contractors engagement was managed by Gemstone employees and only
Camco and each trade contractor and Camco and Gemstone described this relatlonshlp Third,
on several occasions when a particular trade contractor expréssed concem regarding the timing
of a forthcoming payment, Gemstone and Camco repeatedly and consnstently explained that all
lehding décisions regarding fuhding (credit issues specifically) were ultimately made by SFC
and that neither Gemstone 'nor Camco had the ability, authority, or resources to make any
payments that did nat come from SFC approval.

To this end, on occasion, trade-contractors demanded that they be provided with some
eviderice of payment in order to continue working. In response, Camco could not, and to our
understanding did not, promise that any payment was forthcoming.

SFC delivered on a limited basis, letters to such disgruntled frade contractors informing
them that all credit decisions on payment funding must be approved by SFC and that such
funds would be only paid once SFC had completed its required approval process and
deternilned that stich payments were appropriate. Attached to this letter as. Exhibit A are two
such leiters executed by SFC and delivered to certain trade contractors.

In December 2008, SFC sent correspondence to NCS that due to lincured loan defaults
by Gemstone, a decision was made to cease all funding on the Project. The communications
regarding this decision are attached 1o this ietter as Exhibit B. SFC further requested that NCS
return funds in the amount of $993,866.72. NCS returned thé funds reguéstéd and o additional
payment for previous work performed was disbursed to Gemstone, Camco,-or any of the trade
‘contréctors for the Project. Camco was not a part of these’ transactions, was not a paiticipant in
these decisions, and was unaware of such decisions until the above notice was sent:to NCS.

Upon learning of SFC's decision to cease funding, we uriderstand Camco terminated its
engagement contract with Gemstone based on Gemstone's failure to pay Camco pursuant to
the terms of such contract. As a result of changed circumstances on the Project after. APCO's
termination, Camco’s rolé was limited with regard 1o payment.

As a result, SFC does not believe Camco or for that matter NCS can be held. responsible
for payment of any outstandi ing applications of the trade contractars,

Brad Scoit
President
Scott Financial Corporation

H6i2-01/SFC Letter to NV Contiactor Boand 4 2209
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Exhibit A

Paymenit Status Letters from SFC to Trade Contractors
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November 4, 2008

Mr. Mike Evans

‘ESEFire Profectian LLG
6380 South Valley View, Suite 110
Las Vegas, NV 89118

RE: ManhattanWest Funding

Mr. Evans:

I have been asked by Gemstone to provide you with an update on the status of the
September Draw.

As you may likely know Scott financial Corporation Is the Crediter of record and has been
funding the vertical construction through the various credlt facilities established.

The September Draw was submitted to Scott Financial Corporation late last week. We
are currently completing the final review of the September Payment-Apphcation:
However, in light of the complications related to the termination of the former general

contractor, the approval of the September Payment Application has required more
investigation and time than.generally typical or expected.

Despite this temporary delay, the funding necessary to. satlsfy the outstanding amounts
due pursuant to the September Payment Application are in finaf stages of approval and

areranticipated-tobe, ‘r‘o“‘c's“s"eﬁ”‘*ﬁ'fan Hfunded oGS (voucher control) by November 13,
2008.

The amount in processing includes a payment of $1,092,121.34 to E&E Fire Protection
LLC and its corresponding suppliers.

I trust this letter assists you with your:questions on the timing of the funding.

Please feel free to contact me directly if you have any questions.

F*re'sideht' N

15010 Sundown Drive « Bismarck, ND' 58503
Office: 701.255.:2215 » Fax: 701,223, 7299

A licensed and bonded corporate finance company.
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December 1, 2008

Leo Duckstein
‘Gabihetecinc

2711 E. Craig Read, Suite A
North Las Vegas, NV 89030
RE: ManhattanWest Funding

Mr. Duckstein:

thave been asked by Gemstone to provide you with an update on the status of the October Draw.

As you may likely know Scott financial Corporation (SFC) is the Creditor of record and has been
funding the vertical construction through the various credit faciliies established,

The Qclober Draw-was submitted to SFC late last week.

We are currently completing the final review of the @globerPaymant-Applicatich. However, in
light of the complications related to In large part to the termination of the former general contractor,

the approval of the October Payment Application has required more review, investigation and time
than in'the past.

Despite this delay, the funding necessary to salisfy the outstanding amounts due pursuant to the

October Payment Application are in being reviewed and a determination of approval is being
considered by-our team.

Clearly approval 6f the draw is subject to our compléte review process.

Rlthough we canne['g'u'_a‘r“antmfﬁ‘appm@imm@ﬁmsﬁhgdravqwequgsﬁp*bezqmcesseq.
and funded 1o NCS (veucher control) in Decembep, = =~ e = res

| understand the MHW draw which is in the review process at SFC ifcludes a payment amount
of approximately $598,475.00 to CabineTec Inc. and.its corespending suppliers. 1 believe the
Developer approved payment amount is $483,664.32.

I trust this letter assists you with your questions on the timing of the funding.

Please feel free to contact-me directly if you have any questions.

B "'. XScott
President

15010 Sundown Drive » Bismarck, ND 58503
Office: 701.255.2215 + Fax: 701.223.7209

Alicensed and bandeéd corporate firance company.
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Exhibit B

SFC Notice to NCS Regarding the Decision to Stop Funding the Project
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;.Jennlfer Oli ivares

! e Efﬁd SG .| tgrad@scottﬁnancialcmp corj
Sent Tuesday. December 16,-2008 9:38 AM

L,_.,.__._.MQH_.L“N@J‘ vl gﬁs
€e: "Margo Scolt’; “Jason Ulmer; Patricia Cusdis; Tim James’

Siibject: ManhattanWest-Status
Inipoitaiice: High

Jen:
As of right now11AM CST 12/16/08the October Draw is still on permanent hold.

A final decision confirming the lender's direction on Project was expected yesterday. 1t did not
happeri.

| anticipate this final decision will however likely lead to #nig !funher,gi_raw’__gk_nggppr dﬁ
Foreclosure opfions and discussion on how we will proceed have been explored.

SFC has requested our legal counsel to address the return wire from NCS to SFC discussed
yesterday.

Those funds will be held in the SFC escfow account at NSB for the tims being, until further direction
is provided to SFC.

SFC will keep you posted as a final determination is made.

ThahkKs.

Brad J. Scott
Scott.Financial Corporation
15010 Sundowrn Drive

Bismarck, ND 58503

W70, 255, 2215

M: 701:220.3599

F: 701 223 7299

Brad 3. Scott, CRE
| presidént
. ‘braggseottnancislcomicom

#licansgd snd bandid covpareté flisise gmpany.

4172009

AA 000852



° ® -
Q )‘A!é ITB

Jennifer Olivares

W@EQD rad@scottfinancialcorp.coni)
Sent: Monday, December 15, 2008 3:00 PM

(R 1 AL R UL RO T
Cc: 'Alex Edelstein'; 'Peter Smith" “Jim Horning'; dparry@camcopacific.com
Subject: FW. ManhattanWest,

Importance; High

Attachments: Document.pdf, 09004-20-04 Billing #4 2008-12-12.pdf, Wiring instructions TO SFC at NSB.XLS

Jennifer & Anne:
‘NCS is hereby mstructed i by SFCto w;re the"prevtously advanced, but und;spersed funds: helﬁvan
account at NCS.in.the am amount of $993:86 yack: to. SFCJusmg the attached W!rmg n "tructuoj_sj

it

{Thigary am“ﬁﬁt“l“ﬁ'éltldégthm Hememan Paymenbi"’equest of $66, 827 29as lt has het been |
E_Eroved by SFC’or'ffs,participarifs. RN S T

These funds wilf be held at SFC until further notice.
Please call with any questions.

Thanks,

Birad 3. Scott

Scott Fihanclal Corporation
15010 Sundown Drive

Bismarck, ND 58503

W, 701.255.2215

'M: 701.220. 3999

= 701 223 7299

brad@scottﬁnanclaioozg com

cott

I rinanelat Corporation

Brad 3. -Scott, CRE 15010 Sundawn Diive
President Blsmarck, ND 58503

o . _ Office: 701.255,2215
bm@ﬁﬂﬁﬁmlmaw;:om FlX' 101 223 ngg

Cell: 701.230:2599

A lleanged and bonded corporate:tinance campany.

Emall I3 nulalways 2 secure ‘transmilssion miedium. . Cautlon should atways be used to cominunicate "confidential information”.
It you eléc} to sand or receive informalion via email, Scull Flnandal CDrpom!!on cannot assure ils securily and will not Se labli i it
Is'lntercepted or. viewed by ariother party. By conlinulng {6 use a-fall, yol afe agrealng 10 Biept this risk.

4/1/2009
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CLERK CFF THE COURT

701 N. Green Valley Parkway, Suite 110
Henderson, Nevada 89074
(702) $33-07774% Fax (702) 933-0778

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

® oriciNAL @ /

ANS/CTCM |
STEVEN L. MORRIS

Nevada Bar No. 7454

WOODBURY, MORRIS & BROWN
701 N. Green Valley Parkway, Suite 110
Henderson, Nevada 89074

(702) 933-0777

slmorris@wmb-law.net

CFILED
WY 5o 10.p *gg

Ay

A )
CLERK OF THE cogRy

Attorneys for
Camco Pacific Construction Company, Inc. and
Fidelity and Deposit Company of Maryland

09A584730 '

.

DISTRICT COURT

THE MASONRY GROUP NEVADA, INC,,
a Nevada corporation,

Case No: A584730

Dept. No: XI
Plaintiff,
ANSWER TO THE MASONRY GROUP
VS, NEVADA, INC.’S COMPLAINT AND
CAMCO PACIFIC CONSTRUCTION’S
CAMCO PACIFIC CONSTRUCTION COUNTERCLAIM

COMPANY, INC,; GEMSTONE
DEVELOPMENT WEST, INC,,FIDELITY
AND DEPOSIT COMPANY OF
MARYLAND; and DOES 1 through 500,
inclusive,

Defendants.

CAMCO PACIFIC CONSTRUCTION
COMPANY, INC., a California corporation

Counterclaimant,
2

THE MASONRY GROUP NEVADA, INC.,
a Nevada corporation,

Counterdefendant,

Defendants CAMCO PACIFIC CONSTRUCTION COMPANY, INC.
(hereinafter “Camco™) and FIDELITY AND DEPOSIT COMPANY OF MARYLAND

(hereinafter “Fidelity”)(Camco and Fidelity are sometimes collectively referred to herein as

|
1

"
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“Defendants™), by and through their counsel, Steven L. Morris, Esq. of the law firm of
Woodbury, Motris & Brown, hereby answer the Complaint of THE MASONRY GROUP
NEVADA, INC., (hereinafter “Plaintiff”), on file herein, and admit, deny and allege as follows:

1. Camco and Fidelity are without information or knowledge sufficient to ascertain
the truth of the allegations contained in Paragraphs 13, 15, 20, 24, 34, 35, 36 and 37 of
Plaintift’s Complaint, and therefore denies each and every allegation contained therein.

2. Camco and Fidelity admit the allegations contained in Paragraphs 1,2, 3, 5,6, 8,
and 32 of Plaintiff’s Complaint.

3. Camco and Fidelity deny each and every allegation contained in Paragraphs 4, 9,
10,11, 14,16, 17,19, 21, 23, 25, 27, 28, 29, 30, 33 and 38 of Plaintiff"s Complaint.

4. As to Paragraphs 7, 12, 18, 22, 26 and 31 of Plaintiff’s Complaint, Camco and
Fidelity repeat and reallege the answers to paragraphs 1 through 38 as though fully set forth
herein.

5. To the extent that any allegations set forth in Plaintiff's Complaint have not been
answered, these answering Defendants deny each and every allegation or inference thereof not
expressly set forth hereinabove.

6. It has become necessary for these answering Defendants to retain the services of
WOODBURY, MORRIS, & BROWN, attorneys at law, to defend this action, and as a result,
these answering Defendants have been damaged by the Plaintiff, and these answering
Defendants are accordingly entitled to their attorney fees and costs incurred herein.

AFFIRMATIVE DEFENSES

1. The Complaint on file herein fails to state a claim against Camco and Fidelity
upon which relief can be granted.

2. That any or all negligence or fault on the part of the Plaintiff would be active and
primary, and any negligence or fault of Camco, if any, would be secondary and passive.

3. Any and all damages sustained by Plaintiff are the result of its own negligence

and breach of contract.

Page 2 of 8
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4. Camco is not negligent with respect to the transactions which are the subject of
the Complaint, and is and was not in breach of contract.

5. At the time and place under the circumstances alleged by the Plaintiff, Plaintiff
had full and complete knowledge and information in regard to the conditions and circumstances
then and there existing, and through Plaintiff's own knowledge, conduct, acts and omissions,
assume the risk attendant to any condition there or then present.

6. The liability, if any, of Camco must be reduced by the percentage of fault of
others, including the Plaintiff.

7. The claims, and each of them, are barred by the failure of the Plaintiff to plead

those claims with particularity.

8. The claims of Plaintiff have been waived as a result of the acts and the conduct
of the Plaintiff.
9. The claim for breach of contract is barred as a resuit of the failure to satisfy

conditions precedent.

10.  Plaintiff has failed to mitigate its damages.

11.  Defendant Fidelity is informed and belicves that it is entitled to assert all of the
defenses available to its principal, and Fidelity hereby incorporates by reference all defenses
raised, or that could have been raised, by Fidelity's principal.

12.  Fidelity alieges that its liability, if any exists, which is expressly denied, is
limited to the penal sum of the applicable Contractor's License Bond.

13. Any license or surety bond executed by Fidelity was limited to the classification
of contracting activities as set forth in its Nevada State Contractor's License Bond.

14.  The liability of Fidelity if any, is limited to its obligations as set forth in its surety
bond agreement,

15.  The liability of Fidelity if any, is limited to the statutory liability as set forth in
NRS 624.273.

16.  Fidelity is not liable for the acts or omissions of persons, individuals, firms,

Page 3 of 8
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parinerships, corporations, associations, or other organizations that are not its named principal.

17.  The damages sustained by Plaintiff, if any, were caused by the acts of third
persons who were not agents, servants, or employees of Fidelity, or its principal, and who were
not acting on behalf of Fidelity or its principal in any manner or form, and as such, Fidelity or
its principal are not liable in any manner to the Plaintiff.

18. Fidelity is not liable for the acts or omissions of persons, individuals, firms,
partnerships, corporations, associations, or other organizations that are not its named principal.

19.  Plaintiff's suit against Fidelity is not timely brought under the terms of the bond
because no judgment or court decree has been entered against its principal.

29. It has been necessary for Camcoe and Fidelity to retain the services of the law
offices of Woodbury, Morris & Brown, attorneys at law, for the purpose of defending this
action, and Camco is entitled to payment of all costs, fees and expenses associated with and/or
arising out of the defense of this action.

21.  Pursuant To NRCP 8§, all possible affirmative defenses may not have been
alleged herein, inasmuch as sufficient facts were not available after reasonable investigation and
inquiry upon the filing of Defendants’ Answer and, therefore, Defendants reserves the right to
amend their Answer to allege additional affirmative defenses if subsequent investigation
warrants.

WHEREFORE, Defendants Camco and Fidelity pray as follows:

1. That Plaintiff take nothing by way of its Complaint;
2. For an award of reasonable attorneys’ fees and costs for having to defend this
action; and
3. For such other and further relief as the Court deemns just and proper.
COUNTERCLAIM

Counterclaimant CAMCO PACIFIC CONSTRUCTION COMPANY, INC. (hereinafter
“Camco”) by and through its attorney, Steven L. Morris, Esq. of the law firm of Woodbury,

Morris & Brown complains as follows:

Page 4 of 8
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JURISDICTIONAL ALLEGATIONS

1. Camco was and is at all times relevant to this action, a California corporation,
doing business in Clark County, Nevada as a contractor duly licensed by the Nevada State
Contractor’s Board.

2. Counterdefendant THE MASONRY GROUP NEVADA, INC., a Nevada
corporation, (hereinafter referred to as “TMG™) is and was at all times relevant to this action, a
corporation conducting business in Clark County, Nevada,

3. The true names and capacities, whether individual, corporate, associate or
otherwise of Defendants named herein as DOES I through X are unknown to Couaterclaimant.
Said DOE Defendants are responsible for damages suffered by Counterclaimant; therefore,
Counterclaimants sue Defendants by such fictitious names. Counterclaimants will ask leave to
amend this Counterclaim to show the true names and capacities of each such DOE Defendants
at such time as the same have been ascertained.

FIRST CAUSE OF ACTION

(Breach of Contract)

4, Camco repeats and realleges each and every allegation contained in the
preceding paragraphs of Camco’s Counterclaim, incorporates the same at this point by
reference and further allege:

5. Camco is informed and believes and thereupon alleges that TMG entered into a
Subcontract Agreement (“Subcontract Agreement”) with APCO Construction related to the
Manhattan West Condominiums project, located in Clark County, Nevada (the “Project”).

6. On or about August 26, 2008, Camco and TMG entered into a Ratification
and Amendment of Subcontract Agreement (“Ratification Agreement”) wherein Camco and
TMG acknowledged, ratified, and agreed to the terms of the Subcontract Agreement.

7. Section 3.4 of the Subcontract Agreement states: “Any payments to
Subcontractor shall be conditioned upon receipt of the actual payments by Contractor from
Owner. Subcontractor herein agrees to assume the same risk that the Owner may become

insolvent that Contractor has assumed by entering into the Prime Contract with the Owner.”
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8. All payments made to subcontractors and suppliers on the Project were made
directly by Gemstone through Nevada Construction Services. (See Exhibit A, attached
hereto and incorporated herein by this reference).

9. Camco never received payment on behalf of the subcontractors, including
TMG, and was therefore, not responsible nor liable for payment to the subcontractors,
including TMG.

10.  TMG agreed and expressly acknowledged that it assumed the risk of non-
payment by the Owner.

11.  TMG breached its contract with Camco by demanding payment from Camco
and by bringing claims against Camco and its License Bond Surety relative to payment for
the work allegedly performed by TMG on the Project.

12.  Camco is entitled to all of its attorneys fees and costs pursuant to the terms and
conditions of the Ratification Agreement.

13.  Camco has been required to engage the services of the law firm of
WOCODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reasonable attorneys fees and costs therefor,

SECOND CAUSE OF ACTION

(Breach of Covenant of Good Faith and Fair Dealing)

14.  Camco repeats and realleges each and every allegation contained in the
preceding paragraphs of Counterclaimant’s Counterclaim, incorporate the same at this point by
reference and further allege:

15, The law imposes upon TMG, by virtue of the contract, a covenant to act in good
faith and deal fairly with Counterclaimant;

16. Despite this covenant, TMG’s intentional failure to abide by the terms of the
parties written contract, TMG breached its covenant to act in good faith and deal fairly;

17 As aresult of its breach of the covenant of good faith and fair dealing, TMG has
injured Camco in an amount in excess of $10,000.00.

18. Camco has been required to engage the services of the law firm of
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AA 000859




WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778

10

11
12
13
i4
15
16
17
18
19
20
21
22
23
24
25
26
27
28

WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reasonable attorneys fees and costs therefor.
WHEREFORE, Counterclaimant Camco prays as follows:

l. This Court enter judgment against Counterdefendants, and each of them, in an

amount in excess of $10,000.00, plus interest at the contract rate;

2. For an award of reasonable attorneys’ fees and costs for having to prosecute this
action; and
3. For such other and further relief as the Court deems just and proper.

DATED this J day of May, 2009.
WOODBURY, MORRIS & BROWN

/bw
VEN L. MORRIS, ESQ.
Nevada Bar No. 7454
701 N. Green Valley Pkwy., Suite 110
Henderson, NV 89074-6178
Attorneys for Camco and Fielity
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CERTIFICATE OF MAILING

I hereby certify that on the E ) day of May, 2009, I served a copy of the ANSWER

TO THE MASONRY GROUP NEVADA, INC.’S COMPLAINT AND CAMCO PACIFIC

CONSTRUCTION’S COUNTERCLAIM by facsimile and by enclosing a true and correct

copy of the same in a sealed envelope upon which first-class postage was fully prepaid, and

addressed to the following:

Ronald S. Sofen, Esq.

Becky A. Pintar, Esq.

GIBBS, GIDEN, LOCHER, TURNER & SENET LLP
3993 Howard Hughes Parkway, Suite 530
Las Vegas, Nevada 89169

Fax: 836-9802

and that there is regular communication by mail between the place of mailing and the place so

addressed.

%%

An Employee of /
Woodbury, Moms & Brow
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Financial Corporation

Date: April 28, 2009

To: Nevada State Contractor's Board
From: Scott Financial Corporation
Subject: ManhattanWest Project

| am the President of Scott Financial Corporation (“SFC"}, which is a seasoned
commercial finance company located in Bismarck, North Dakota and licensed in Nevada.

SFC is the lender for ManhattanWest Buildings 2, 3, 7, 8, and 9 located at West Russell
Road and Recky Hill Street in Las Vegas, Nevada (the "Project”). No other ManhattanWaest
buildings were funded or constructed. The Project consisted of condominiums developed by
Gemstone Development West, Inc. (“Gemstone”).

The purpose of this letter is to explain the payment process for the Project and to
demonstrate that Camco Pacific Construction Company, Inc. (“Camco”} had no direct
responsibility to pay the trade contractors or any other contracting parties on the Project.

As the Project’s lender, SFC established a credit facility between SFC (with its network
of participaling cemmunity banks) and Gemstone. As the loan ariginator and lead lender, SFC
established both the Senicr and Mezzanine Credit Facilities that were forecasted to fund the
entire construction cost to complete the Project; provided however, that an adequate level of
condominium sales were closed by Gemstone in a timely manner

In connection with its funding of the Project, SFC required a very detailed and disciplined
payment procedure, which it has used successfully and extensively in the past. This payment
procedure was developed collectively between SFC, Gemstone, and Nevada Construction
Services (*NCS") to execute the monthly construction funding on the Project in a proper and
timely manner.

This payment procedure was communicated to the general contractors and the frade
contractors through them and was used to facilitate the payment structure for all trade
contractors/vendors.

Prior to the commencement of the Project, SFC entered into a voucher control contract
with NCS. First, pursuant to such agreement, NCS managed the voucher control and served as
the third party disbursement agent. Second, as part of such agreement, NCS also performed
third party site construction inspections for SFC prior to each disbursement. Please note that
NCS is a disbursement agent for SFC and does not “approve funding”, that is a role of SFC and
our participating banks exclusively.

APCO Construction (*“APCO") was the original General Contractor for the Project. The
protocol for issuing payment involved APCO submitting a monthly payment application to
Gemstone based on a schedule of values and materials delivered by the vendors and trade
contractors (the “Payment Application”).

Next, Gemstone would review the Payment Application and approve or reject its
contents based upon the work completed as of the submission of such Payment Application.
Upcn the final agreement and approval of the Payment Application by Gemstone and APCO,
Gemstone would send the Payment Application and any supporting documents to NCS. NCS

15010 Sundown Drive + Bismarck, ND 58503
Offica: 701.255.2215 + Fax: 701.223.7299

A licensed and bonded corpeorate finance company.
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would review the Payment Application and the supporting documents and compare them with its
payment records. Thereafter, NCS would order a formal NCS inspection of the jobsite to verify
that sufficient progress was made to warrant the amount in the Payment Application. After
completing such inspection, NCS submitted its request for funding to SFC.

Upon receiving such approval, SFC conducted its final monthly creditor review and
completed the funding approval process by taking the following steps: (a) formally signing-off
on the Payment Application and (b) obtaining final approval of the Payment Application from the
co-lead bank.

Finally, after the Payment Application was properly approved and verified, the
corresponding funds were requested by SFC from its participating lenders and advanced into
the SFC Project Control Accaunt. Thereafter, the respective (a) soft costs in the Payment
Application were advanced directly to Gemstone and (b) the hard costs in the Payment
Application were wired directly to NCS for controlled disbursement.

Upon receiving such hard cost funds, NCS would send the corresponding payment
directly to APCQ for disbursement to the trade contractors. This was the payment process
throughout the period that APCO remained on the Project, except for the June and July 2008
Pay Applications where NCS was notified by Gemstone to issue joint checks to the sub
confractors.

APCO was terminated by Gemstone for cause in August 2008. After such termination,
Gemstone engaged Camco to serve as the General Contractor for the Project. When this
substitution occurred, the payment process used during the APCO engagement was continued
with some alterations.

The most important of these alterations was based on the shift from a Guaranteed
Maximum Price to a simple monthly fee. APCO had agreed to deliver the Project for a
Guaranteed Maximum Price and received a fee for its services based on a percentage of each
Payment Application, Consequently, APCO assumed responsibiity for the financial aspects of
the Project and the proper engagement and payment of the trade contractors.

In contrast, Camco was paid a basic fee of $100,000 per month plus certain expenses to
serve as the General Contractor for the project; provided however, that Gemstone, not Camco,
was solely responsible for selecting and negotiating the engagement of the trade contractors by
Camco. Because of this shift in responsibility, alt decisions and communications for payment

authorization and processing were handled by Gemstone, without Camco's ongoing
involvement.

In addition, Gemstone provided the financial management component of the Project and
was responsible for {a) establishing and maintaining the budget and (b) keeping full and detailed
accounts on the Project.

Furthermore, NCS's protocol also changed to effectively limit Camco’s involvement.
Because Camco was nol responsible for establishing or maintaining the budget, Camco’s only
role in the payment process was to compile and submit each initial Payment Application.

Thereafter, the review, negotiation, and request for the corresponding payments were

handled by Gemstone. As a result, NCS never sent payment for trade contractors to Camco.
Instead, such payments were sent directly to the trade contractors.

11612-01/SFC Lenter to NV Contractor Board 4 22 09
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Furthermore, Camco (a) as a rule did not communicate directly with SFC; (b) only
occasionally communicated with NCS regarding the payment process; and (c) did not make any
decisions related to the Payment Application or the corresponding payments to Cameo or the
trade contractors. Payments decisions were all made by Gemstone because they were
responsible for the budget and as they pertained to credit decisions reviewed by SFC.

In addition, Camco had no physical control over the funds, and all disbursements were
completed between NCS and the trade contractors directly. We understand the trade
contractors were aware of Camco's limited role in this payment process. First, the negotiation
of each trade contractor's engagement was managed by Gemstone employees and only
subsequently ratified by Camco. Second, the terms of the engagement contracts between
Camco and each trade contractor and Camco and Gemstone described this relationship. Third,
on several occasions when a particular trade contractor expressed concern regarding the timing
of a forthcoming payment, Gemstone and Camco repeatedly and consistently explained that all
lending decisions regarding funding (credit issues specifically) were ultimately made by SFC
and that neither Gemstone nor Camco had the ability, authority, or resources to make any
payments that did not come from SFC approval.

To this end, on occasion, trade contractors demanded that they be provided with some
evidence of payment in order to continue working. 1n response, Camco could not, and to our
understanding did not, promise that any payment was forthcoming.

SFC delivered on a limited basis, letters to such disgruntied trade contractors informing
them that all credit decisions on payment funding must be approved by SFC and that such
funds would be only paid once SFC had completed its required approval process and
determined that such payments were appropriate. Attached to this letter as Exhibit A are two
such letters executed by SFC and delivered to certain trade contractors.

In December 2008, SFC sent correspondence to NCS that due to uncured loan defaults
by Gemstone, a decision was made o cease all funding cn the Project. The communications
regarding this decision are attached to this letter as Exhibit B. SFC further requested that NCS
return funds in the amount of $993,866.72. NCS returned the funds requested and no additional
payment for previous work performed was disbursed to Gemstone, Camco, or any of the trade
contractors for the Project. Camco was not a part of these transactions, was not a participant in
these decisions, and was unaware of such decisions until the above notice was sent to NCS.

Upon learning of SFC's decision to cease funding, we understand Camco terminated its
engagement contract with Gemstone based on Gemstone's failure to pay Camco pursuant to
the terms of such contract. As a result of changed circumstances on the Project after APCO’s
termination, Camco’s role was limited with regard to payment.

As a result, SFC does not believe Camco or for that matter NCS can be held responsible
for payment of any ouistanding applicaticns of the trade contractors.

Sincere

Brad Scott
President
Scott Financial Corporation

11612-01/8FC Letter to NV Contractor Board 4 22 0%
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Exhibit A

Payment Status Letters from SFC to Trade Contractors
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November 4, 2008

Mr. Mike Evans
‘E&E Fire Protéctioh LLC

6380 South Valley View, Suite 110
Las Vegas, NV 83118

RE: ManhattanWest Funding

Mr. Evans:

I have been asked by Gemstone to provide you with an update on the status of the
September Draw.

As you may likely know Scott financial Corparation is the Creditor of record and has been
funding the vertical construction through the various credit facilities established.

The September Draw was submitted to Scott Financial Corporation late last week, We
are currently completing the final review of the September Payment Application..
However, in light of the complications related to the termination of the former general
contractor, the approval of the September Payment Application has reguired more
investigation and time than generally typical or expected.

Despite this temporary delay, the funding necessary to satisfy the outstanding amounts
due pursuant to the September Payment Application are in final stages of approval and

are anticipated-to'be processéd and funded to NCS (voucher control) by November 13,
2008.

The amount in processing includes a payment of $1,092,121.34 to E&E Fire Protection
LLC and its corresponding suppliers.

| trust this letter assists you with your questions on the timing of the funding.
Please feel free to contact me directly if you have any questions.
Sin

Brdd JY Scott
President

1501¢ Sundown Drive + Bismarck, ND 58503
Office: 701.255.2215 » Fax: 701.223.7299

A licensed and bonded corporate finance company.
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December 1, 2008

Leo Duckstein

‘CabineTecinc -

2711 E. Craig Road, Suite A
North Las Vegas, NV 89030

RE: ManhattanWest Funding
Mr. Duckstein:
| have been asked by Gemstone to provide you with an update on the status of the October Draw.

As you may likely know Scott financial Corporation (SFC) is the Creditor of record and has been
funding the vertical construction through the various credit facilities established.

The October Draw was submitted to SFC late last week.

We are currently completing the final review of the October Payment Application. However, in
light of the complications related to inlarge pari to the termination of the former general contractor,

the approval of the October Payment Application has required more review, investigation and time
than in the past.

Despite this delay, the funding necessary to satisfy the outstanding amounts due pursuant to the
October Payment Application are in being reviewed and a determination of approval is being
considered by our team.

Clearly approval of the draw is subject to our complete review process.

Although-we €anriot guarantée the approval, SFC anlicipates the-draw request to-be processed.

and funded to NCS (voucher control) in December,

I understand the MHW draw which is in the review process at SFC includes a payment amount
of approximately $598,475.00 te CabineTec Inc, and its corresponding suppliers. | believe the
Developer approved payment amount is $483,664.32.

| trust this letter assists you with your questions on the timing of the funding.

Please feel free to contact me directly if you have any questions.

President

15010 Sundown Drive + Bismarck, ND 58503
Office: 701.255.2215 » Fax: 701.223.7299

A licensed and bonded corparate finance company.
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Exhibit B

SFC Notice to NCS Regarding the Decision to Stop Funding the Project
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Jennlfer Olivares
j F;-ggr_v: " Brad Scott [prad@scottfinanciaicorp.com}
Sent: Tuesday, December 16, 2008 9:38 AM
To: Jennifer Olivares
Ce: ‘Margo Scott’; 'Jason Ulmer’; Patricia Curtis; 'Tim James'

Subject: ManhattanWest Status
Importance: High

Jen:
As of right now11AM CST 12/16/08 the October Draw is still on permanent hold.

A final decision confirming the lender's direction on Project was expected yesterday. It did not
happen.

| anticipate this final decision will however likely lead to “no further draws béing approved”.
Foreclosure options and discussion on how we will proceed have been explored.

SFC has requested our legal counsel to address the return wire from NCS to SFC discussed
yesterday.

Those funds will be held in the SFC escrow account at NSB for the time being, until further direction
is provided to SFC.

SFC will keep you posted as a final determination is made.

Thanks.

Brad J. Scott

Scott Financial Corporation
15010 Sundown Drive

Bismarck, ND 58503

W 701.255.2215

M: 701.220.3999

F: 701.223.7299

brad@scottfinancialcom.com

cotl

Flnihc'lh,l;c'orurandn

Brad 3. Scott, CRE 15010 Sundown Drive
President Bismarck, NI 58503
Officat 701.285.2215

brad@scottlinancialcorpicom Fis::701,%33.7299
Call: 701,220.3999

A liconsed and bonded corporaLe flnonca campsany.

4/1/2009
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Jennifer Olivares
~From: Brad Stott {brad@scotifinancialcorp.com}

Sent: Monday, December 15, 2008 3:00 PM

To: Anrié Dwyer; Jénifer Olivares

Ce: ‘Alex Edelstein’; ‘Peter Smith'; “Jim Homing'; dparry@camcopacific.com
Subject: FW: ManhattanWest

Importance: High

Attachments: Document.pdf; 09004-20-04 Billing #4 2008-12-12.pdf, Wiring Instructions TO SFC at NSB.XLS

Jennifer & Anne:

NCS is hereby‘instructed by SFC to wire the previously advanced, but undispersed funds held on

-account at NCS in the amount of $993,866.72 back to SFC using the attached wiring instructions.

Thiis amount includes the current Heineman Payment request of $66,827.29 as it has not been

’gpprovg_d by SFC or its participants.
These funds will be held at SFC until further notice.
Please call with any questions.

Thanks.

Brad J. Scott

Scott Financial Corporation
15010 Sundown Drive

Bismarck, ND 58503

W: 701.255.2215

M: 701.220.3989

F: 701,223.7299
brad@scottfinancialcorp.com

Brad J. Scott, CRE 15010 Sundown Drive
President Bismarck, ND 58503

g . Offica: 701.255.2215
braddscottfinancizlcorp.com Fax: 701.223.7299

Cell: 701.220.3599

A flconsed and danded corporale-flnance company.

Emall I not always a secura fransmisslon medium. Caution should always be used lo communicate *confidential information”.
1t you elect 1o send or receive information via emall, Scolt Finandial Corporation cannot assure ifs securily and will nol be Gable if il
Is intarcepted or viewed by another party. By continving to use e-mall, you are agreelng lo accepl this risk.

4/1/2009
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STEVEN L. MORRIS

Nevada Bar No. 7454

WOODBURY, MORRIS & BROWN
701 N. Green Valley Parkway, Suite 110
Henderson, Nevada 89074

(702) 933-0777

slmorris@wmb-law.net

Attorneys for
Camco Pacific Construction Company, Inc.

ORIGINAL

“FILED. <
Mar 54 2 piyogg

27

CLERK OF THE nguny

DISTRICT COURT

CLARK COUNTY, NEVADA

APCQO CONSTRUCTION, a Nevada
corporation

Plaintiff,
vs.

GEMSTONE DEVELOPMENT WEST,
INC., a Nevada corporation; NEVADA
CONSTRUCTION SERVICES, a Nevada
corporation; SCOTT FINANCIAL
CORPCRATION, a North Dakota
corporation; COMMONWEALTH LAND
TITLE INSURANCE COMPANY; FIRST
AMERICAN TITLE INSURANCE
COMPANY; and DOES I through X,

Defendants.

CABINETEC, INC., a Nevada corporation,
Intervenor/Lien Claimant,

VS,

CAMCO PACIFIC CONSTRUCTION
COMPANY, INC., a California corporation;
APCO CONSTRUCTION, a Nevada
corporation; GEMSTONE DEVELOPMENT
WEST, INC., a Nevada corporation and;
DOES I through X; and ROE
CORPORATIONS I through X, inclusive,

Defendants in Intervention.

Case No: A571228
Dept. No: X

ANSWER TO CABINETEC, INC.’S
COMPLAINT IN INTERVENTION AND
CAMCO PACIFIC CONSTRUCTION
COMPANY INC.’S COUNTERCLAIM

™

08A571228

i

'
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701 N. Green Valley Parkway, Suite 110
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CAMCO PACIFIC CONSTRUCTION
COMPANY, INC., a California corporation

Counterclaimant,
V8.
CABINETEC, INC., a Nevada corporation,

Counterdefendant,

Defendant in Intervention CAMCO PACIFIC CONSTRUCTION COMPANY, INC.
(hereinafter “Camco” or “Defendant™), by and through its counsel, Steven L. Morris, Esq. of the
law firm of Woodbury, Morris & Brown, hereby answers the Complaint of CABINETEC, INC.
(hereinafter “Cabinetec” or “Plaintiff”), on file herein, and admits, denies and alleges as
follows:

1. Camco is without information or knowledge sufficient to ascertain the truth of
the allegations contained in Paragraphs 5, 6,7, 8,9, 11, 13, 15,17, 18, 22, 23, 35, 37, 41, 42,
44, 47, 48, 54, 55, 56, 57, 58, 60, 62, 63, 64 and 65 of Plaintiff’s Complaint, and therefore
denies each and every allegation contained therein.

2. Camco admits the allegations contained in Paragraphs 1, 2, 3, 4, 10, and 24 of
Plaintiff’s Complaint.

3. Camco denies each and every allegation contained in Paragraphs 14, 16, 19, 20,
25,26, 28, 30, 31, 32, 33, 36, 38, 39, 43, 45, 49, 50, 51, 52, and 59 of Plaintiff’s Complaint.

4, As to Paragraphs 12, 21, 27, 29, 34, 40, 46, 53, and 61 of Plaintiff's Complaint,
Camco repeats and realleges its answers to paragraphs 1 through 65 as though fully set forth
herein.

5. To the extent that any allegations set forth in Plaintiff's Complaint have not been
answered, this answering Defendant denies each and every allegation or inference thereof not
expressly set forth hereinabove.

6. It has become necessary for this answering Defendant to retain the services of

WOODBURY, MORRIS, & BROWN, attorneys at law, to defend this action, and as a result,
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701 N. Green Valley Parkway, Suite 110
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this answering Defendant has been damaged by the Plaintiff, and this answering Defendant is

accordingly entitled to its attorney fees and costs incurred herein.

AFFIRMATIVE DEFENSES
1. The Complaint on file herein fails to state a claim against Camco upon which
relief can be granted.
2. That any or all negligence or fault on the part of the Plaintiff, if any, would be

active and primary, and any negligence or fault of Camco, if any, would be secondary and
passive.

3. Any and all damages sustained by Plaintiff are the result of its own negligence
and breach of contract.

4. Camco is not negligent with respect to the transactions which are the subject of
the Complaint, and is and was not in breach of contract.

5. At the time and place under the circumstances alleged by the Plaintiff, Plaintiff
had full and complete knowledge and information in regard to the conditions and circumstances
then and there existing, and through Plaintiff's own knowledge, conduct, acts and omissions,
assume the risk attendant to any condition there or then present.

6. The liability, if any, of Camco must be reduced by the percentage of fault of
others, including the PlaintifT.

7. The claims, and each of them, are barred by the failure of the Plaintiff to plead

those claims with particularity.

8. The claims of Plaintiff have been waived as a result of the acts and the conduct
of the Plaintiff.
9. The claim for breach of contract is barred as a result of the failure to satisfy

conditions precedent.
10.  Plaintiff has failed to mitigate its damages.
11. I has been necessary for Camco to retain the services of the law offices of

Woodbury, Morris & Brown, attorneys at law, for the purpose of defending this action, and
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Camco is entitled to payment of all costs, fees and expenses associated with and/or arising out
of the defense of this action.

12. Pursuant To NRCP 8, all possible affirmative defenses may not have been
alleged herein, inasmuch as sufficient facts were not available after reasonable investigation and
inquiry upon the filing of Defendant’s Answer and, therefore, Defendant reserves the right to
amend its Answer to allege additional affirmative defenses if subsequent investigation warrants.

WHEREFORE, Defendant Camco prays as follows:

1. That Plaintiff take nothing by way of its Complaint;

2. For an award of reasonable attorneys’ fees and costs for having to defend this
action; and
3. For such other and further relief as the Court deems just and proper.
COUNTERCLAIM

Counterclaimant CAMCO PACIFIC CONSTRUCTION COMPANY, INC. (hereinafter
“Camco”) by and through its attorney, Steven L. Motris, Esq. of the law firm of Woodbury,
Morris & Brown complains as follows:

JURISDICTIONAL ALLEGATIONS

1. Camco was and is at all times relevant to this action, a California corporation,
doing business in Clark County, Nevada as a contractor duly licensed by the Nevada State
Contractor’s Board.

2. Counterdefendant CABINETEC, INC. (hereinafter referred to as “Cabinetec”) is
and was at all times relevant to this action, a corporation conducting business in Clark County,
Nevada.

3. The true names and capacities, whether individual, corporate, associate or
otherwise of Defendants named herein as DOES I through X are unknown to Counterclaimant.
Said DOE Defendants are responsible for damages suffered by Counterclaimant; therefore,
Counterclaimants sue Defendants by such fictitious names. Counterclaimants will ask leave to

amend this Counterclaim to show the true names and capacities of each such DOE Defendants
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at such time as the same have been ascertained.

FIRST CAUSE OF ACTION

(Breach of Contract)

4, Camco repeats and realleges each and every allegation contained in the
preceding paragraphs of Camco’s Counterclaim, incorporates the same at this point by
reference and further allege:

5. Camco is informed and believes and thereupon alleges that Cabinetec entered
into a Subcontract Agreement (“Subcontract Agreement™) with APCO Construction related to
the Manhattan West Condominiums project, located in Clark County, Nevada (the
“Project”).

6. On or about August 26, 2008, Camco and Cabinetec entered into a Ratification
and Amendment of Subcontract Agreement (“Ratification Agreement”) wherein Camco and
Cabinetec acknowledged, ratified, and agreed to the terms of the Subcontract Agreement.

7. Section 3.4 of the Subcontract Agreement states: “Any payments to
Subcontractor shall be conditioned upon receipt of the actual payments by Contractor from
Owner. Subcontractor herein agrees to assume the same risk that the Owner may become
insolvent that Contractor has assumed by entering into the Prime Contract with the Owner.”

8. All payments made to subcontractors and suppliers on the Project were made
directly by Gemstone through Nevada Construction Services.

0. Camco never received payment on behalf of the subcontractors, including
Cabinetec, and was therefore, not responsible nor liable for payment to the subcontractors,
including Cabinetec. (See Exhibit A, attached hereto and incorporated herein by this
reference).

10.  Cabinetec agreed and expressly acknowledged that it assumed the risk of non-
payment by the Owner.

11.  Cabinetec breached its contract with Camco by demanding payment from
Camco and by bringing claims against Camco and its License Bond Surety relative to

payment for the work allegedly performed by Cabinetec on the Project.
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12.  Camco is entitled to all of its attorneys fees and costs pursuant to the terms and
conditions of the Ratification Agreement.

13.  Camco has been required to engage the services of the law firm of
WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reasonable attorneys fees and costs therefor.

SECOND CAUSE OF ACTION

(Breach of Covenant of Good Faith and Fair Dealing)

14,  Camco repeats and realleges each and every allegation contained in the
preceding paragraphs of Counterclaimant’s Counterclaim, incorporate the same at this point by
reference and further allege:

15, The law imposes upon Cabinetec, by virtue of the contract, a covenant to act in
good faith and deal fairly with Counterclaimant;

16.  Despite this covenant, Cabinetec’s intentional failure to abide by the terms of the
parties written contract, Cabinetec breached its covenant to act in good faith and deal fairly,

17.  As aresult of its breach of the covenant of good faith and fair dealing, Cabinetec
has injured Camco in an amount in excess of $10,000.00,

18.  Camco has been required to engage the services of the law firm of
WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reasonable attorneys fees and costs therefor.

WHEREFORE, Counterclaimant Camco prays as follows:
1. This Court enter judgment against Counterdefendants, and each of them, in an

amount in excess of $10,000.00, plus interest at the contract rate;

2. For an award of reasonable attorneys’ fees and costs for having to prosecute this
action; and
it
i
v
1
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addressed.

3. For such other and further relief as the Court deems just and proper.
DATED this 5 day of May, 2009,

wO URY, MORRIS & BROWN

L1t

STEVEN L. MORRIS, ESQ.

Nevada Bar No. 7434

701 N. Green Valley Pkwy., Suite 110
Henderson, NV 8%074-6178
Attorneys for Cameco

CERTIFICATE OF MAILING
I hereby certify that on the Wday of May, 2009, I served a copy of the ANSWER

TO CABINETEC, INC.’S COMPLAINT IN INTERVENTION AND CAMCO PACIFIC
CONSTRUCTION COMPANY INC.’S COUNTERCLAIM by facsimile and by enclosing a
true and correct copy of the same in a sealed envelope upon which first-class postage was fully

prepaid, and addressed to the following:

Justin L. Watkins, Esq.

WATT, TIEDER, HOFFAR & FITZGERALD, L.L.P.
3993 Howard Hughes Parkway, Suite 400

Las Vegas, Nevada 89169

Fax: 822-2650

and that there is regular communication by mail between the place of mailing and the place so

An Employee of /7

Woodbury, Morris & Brown&/
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Financial Corporation

Date: April 28, 2009

To: Nevada State Contractor’'s Board
From: Scott Financial Corporation
Subject: ManhattanWest Project

1 am the President of Scott Financial Corporation (“SFC"), which is a seasoned
commercial finance company located in Bismarck, North Dakota and licensed in Nevada.

SFC is the lender for ManhattanWest Buildings 2, 3, 7, 8, and 9 located at West Russell
Road and Rocky Hill Street in Las Vegas, Nevada (the "Project”). No other ManhattanWast
buildings were funded or constructed. The Project consisted of condominiums developed by
Gemstone Development West, Inc. (“Gemstone™).

The purpose of this letter is to explain the payment process for the Project and to
demonstrate that Camco Pacific Construction Company, Inc. (“Camco”) had no direct
responsibility to pay the trade contractors or any other contracting parties on the Project.

As the Project’s lender, SFC established a credit facility between SFC {with its network
of participating community banks) and Gemstone. As the loan originator and lead lender, SFC
established both the Senior and Mezzanine Credit Facilities that were forecasted to fund the
entire construction cost to complete the Project; provided however, that an adequate level of
condeminium sales were closed by Gemstone in a timely manner

In connection with its funding of the Project, SFC required a very detailed and disciplined
payment procedure, which it has used successfully and extensively in the past. This payment
procedure was developed collectively between SFC, Gemstone, and Nevada Construction
Services (“NCS") to execute the monthly construction funding on the Project in a proper and
timely manner.

This payment procedure was communicated to the general contracters and the trade
contractors through them and was used to facilitate the payment structure for all trade
contractors/vendors.

Prior to the commencement of the Project, SFC entered into a voucher control contract
with NCS. First, pursuant to such agreement, NCS managed the voucher control and served as
the third party disbursement agent. Second, as part of such agreement, NCS also performed
third party site construction inspections for SFC prior to each disbursement. Please note that
NCS is a disbursement agent for SFC and does not “approve funding”, that is a role of SFC and
our parlicipating banks exclusively.

APCO Construction (*“APCO") was the original General Contractor for the Project. The
protocol for issuing payment involved APCO submitting a monthly payment application to
Gemstone based on a schedule of values and materials delivered by the vendors and trade
contractors (the “Payment Application”).

Next, Gemstone would review the Payment Application and approve or reject its
contents based upon the work completed as of the submission of such Payment Application.
Upon the final agreement and approval of the Payment Application by Gemstone and APCQ,
Gemstone would send the Payment Application and any supporting documents to NCS. NCS

15010 Sundown Drive * Bismarck, ND 58503
Office: 701,255.2215 « Fax: 701.223,7298

A licensed and bonded corporate finance company.
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would review the Payment Application and the supporting documents and compare them with its
payment recaords. Thereafter, NCS would order a formal NCS inspection of the jobsite to verify
that sufficient progress was made to warrant the amount in the Payment Application. After
completing such inspection, NCS submitted its request for funding to SFC.

Upon receiving such approval, SFC conducted its final monthly creditor review and
completed the funding approval pracess by aking the following steps: (a) formally signing-off
on the Payment Application and (b) obtaining final approval of the Payment Application from the
co-lead bank.

Finally, after the Payment Application was properly approved and verified, the
corresponding funds were requested by SFC from its participating lenders and advanced into
the SFC Project Control Account. Thereafter, the respective (a) soft costs in the Payment
Application were advanced direcily to Gemstone and (b) the hard costs in the Payment
Application were wired directly to NCS for controlled disbursement,

Upon receiving such hard cost funds, NCS would send the corresponding payment
directly to APCO for disbursement to the trade confractors. This was the payment process
throughout the period that APCO remained on the Project, except for the June and July 2008
Pay Applications where NCS was notified by Gemstone to issue joint checks to the sub
contractors.

APCO was terminated by Gemstone for cause in August 2008. After such termination,
Gemstone engaged Camco to serve as the General Contractor for the Project. When this
substitution occurred, the payment process used during the APCO engagement was continued
with some alterations.

The most important of these alterations was based on the shift from a Guaranteed
Maximum Price to a simple monthly fee. APCO had agreed to deliver the Project for a
Guaranteed Maximum Price and received a fee for ils services based on a percentage of each
Payment Application. Consequently, APCO assumed responsibility for the financial aspects of
the Project and the proper engagement and payment of the trade contractors.

in contrast, Camco was paid a basic fee of $100,000 per month plus certain expenses to
serve as the General Contractor for the project; provided however, that Gemstone, not Camco,
was solely responsible for selecting and negotiating the engagement of the trade contractors by
Camco. Because of this shift in responsibility, all decisions and communications for payment
authorization and processing were handled by Gemstone, without Camco's ongoing
involvement.

In addition, Gemstone provided the financial management component of the Project and
was responsible for (a) establishing and maintaining the budget and (b) keeping full and detailed
accounts on the Project.

Furthermore, NCS's protacol also changed to effectively limit Camco’'s involvement.
Because Camco was not responsible for establishing or maintaining the budget, Camco's only
role in the payment process was to compile and submit each initial Payment Application.

Thereafter, the review, negoliation, and request for the corresponding payments were

handled by Gemstone. As a result, NCS never sent payment for trade cocntractors to Camco.
Instead, such payments were sent directly to the trade contractors.

11612-01/SFC Letter to NV Contracter Board 4 22 09
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Furthermore, Camco (a) as a rule did not communicate directly with SFC; (b) only
occasionally communicated with NCS regarding the payment process; and {(c) did not make any
decisions related to the Payment Application or the corresponding payments to Camco or the
trade contractors. Payments decisions were all made by Gemstone because they were
responsible for the budget and as they pertained to credit decisions reviewed by SFC.

In addition, Camco had no physical control over the funds, and all disbursements were
completed between NCS and the frade contractors directly. We understand the trade
contractors were aware of Camco’s limited role in this payment process. First, the negotiation
of each trade contractor's engagement was managed by Gemstone employees and only
subsequently ratified by Camco. Second, the terms of the engagement contracts between
Camco and each trade contractor and Camco and Gemstone described this relationship. Third,
on several occasions when a particular trade contractor expressed concern regarding the timing
of a forthcoming payment, Gemstone and Camco repeatedly and consistently explained that all
lending decisions regarding funding (credit issues specifically) were ultimately made by SFC
and that neither Gemstone nor Camco had the ability, authority, or resources to make any
payments that did not come from SFC approval.

To this end, on occasion, trade contractors demanded that they be provided with some
evidence of payment in order to continue working. In response, Camco could not, and to our
understanding did not, promise that any payment was forthcoming.

SFC delivered on a limited basis, letters to such disgruntied trade contractors informing
them that all credit decisions on payment funding must be approved by SFC and that such
funds would be only paid once SFC had completed its required approval process and
determined that such payments were appropriate. Attached to this letter as Exhibit A are two
such letters executed by SFC and delivered to ceriain trade contractors.

In December 2008, SFC sent correspondence to NCS that due o uncured loan defaults
by Gemstone, a decision was made to cease all funding on the Project. The communications
regarding this decision are attached to this letter as Exhibit B. SFC further requested that NCS
return funds in the amount of $993,866.72. NCS returned the funds requested and no additional
payment for previous work performed was disbursed to Gemstone, Camco, or any of the trade
contractors for the Project. Camco was not a part of these transactions, was not a participant in
these decisions, and was unaware of such decisions until the above notice was sent to NCS.

Upon learning of SFC’s decision 1o cease funding, we understand Camco terminated its
engagement contract with Gemstone based on Gemstone's failure to pay Camco pursuant to
the terms of such contract. As a result of changed circumstances on the Project afler APCO's
termination, Camco’s role was limited with regard to payment.

As a result, SFC does not believe Camco or for that matter NCS can be held responsible
for payment of any outstanding applications of the trade contractors.

Sincere

i

Brad Scott
President
Scott Financial Corporation
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Exhibit A

Payment Status Letters from SFC o Trade Contractors
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J Financial Corporation

November 4, 2008

Mr. Mike Evans
‘E&E Fire Protection LLC

6380 South Valiey View, Suite 110
Las Vegas, NV 88118

RE: ManhattanWest Funding
Mr. Evans:

| have been asked by Gemstone to provide you with an update on the status of the
September Draw.

As you may likely know Scott financial Corpeoration is the Creditor of record and has been
funding the vertical construction through the various credit facilities established.

The September Draw was submitied to Scott Financial Corporation late last week. We

are currently completing the final review of the September Payment Application..

However, in light of the complications related to the termination of the former general
contractor, the approval of the September Payment Application has required more
investigation and time than generally typical or expected.

Despite this temporary delay, the funding necessary to satisfy the outstanding amounts
due pursuant to the September Payment Application are in final stages of approval and

are_anticipated-to be processed and funded to NCS (voucher control) by November 13,
2008.

The amount in processing includes a payment of $1,092 121.34 to E&E Fire Protection

LLC and its corresponding suppliers.
1'trust this letter assists you with your questions on the timing of the funding.

Please feel free to contact me directly if you have any questions.

Sin

Brdd J¥ Scott
President

15010 Sundown Drive + Bismarck, ND 58503
Office: 701.255.2215 » Fax: 701.223.7299

A licensed and bonded corporate finance company.
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December 1, 2008

1.e0 Duckstein
‘CabineTec Inc
2711 E. Craig Road, Suite A
North Las Vegas, NV 89030

RE: ManhattanWest Funding

Mr. Duckstein:

| have been asked by Gemstone to provide you with an update on the status of the October Draw.

As you may likely know Scott financial Corporation (SFC) is the Creditor of record and has been
funding the vertical construction through the various credit facililies established.

The October Draw was submitted to SFC late last week.

We are currently completing the final review of the October Payment Application. However, in
light of the complications related to in large pari to the termination of the former general contractor,

the approval of the October Payment Application has required more review, investigation and time
than in the past.

Despite this detay, the funding necessary to satisfy the outstanding amounts due pursuant to the
October Payment Application are in being reviewed and a determination of approval is being
considered by our team.

Clearly approval of the draw is subject to our complete review process.

Although we canno! guarantee the approval, SFC anficipates the draw request to'be processed
and funded to NCS (voucher control) in December.

| understand the MHW draw which is in the review process at SFC includes a payment amount
of approximately $598,475.00 to CabineTec Inc. and jts corresponding suppliers. | believe the
Developer approved payment amount is $483,664.32.

] trust this letter assists you with your questions on the timing of the funding.

Please feel free to contact me directly if you have any questions.

President

15010 Sundown Drive * Bismarck, ND 58503
Office: 701.285.2215 + Fax: 701.223.7299

A licensed and bonded corporate finance company.
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Exhibit B

SFC Notice to NCS Regarding the Decision to Stop Funding the Project
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