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WHEREFORE, APCO prays for judgment as follows:

1. That HA Fabricators takes nothing by way of their Complaint on file herein and
that the same be dismissed with prejudice against APCO;

2, For an award of attorneys’ fees and costs incurred herein by APCQO; and

3. For such other and further relief as this Court may deem just and proper.

L
DATED this |9 day of October, 2009.

HOWARD & HOWARD ATTORNEYS PLLC

ullins, Esq.

ada Bar No. 3146

ade B. Gochnour, Esq.

Nevada Bar No. 6314

3800 Howard Hughes Parkway
Suite 1400

Las Vegas, NV 89169

Attorneys for APCO Construction

COUNTERCLAIM

APCO CONSTRUCTION, a Nevada corporation (hereinafter “APCQ”}, by and through
its attorneys of record, Gwen Rutar Mullins, Esq., and Wade B. Gochnour, Esq., of the law firm
of Howard & Howard Attorneys PLLC hereby assert the following Counterclaim against
Plaintiff HA Fabricators, Inc., a Utah corporation (“HA Fabricators”):

FIRST CAUSE OF ACTION
{Breach of Contract)

1. APCO is, and was at all times relevant hereto, a corporation duly organized
under the laws of the State of Nevada doing business as a licensed general contractor.
2, Upon information and belief, HA Fabricators is a corporation duly organized

under the laws of the State of Utah doing business as steel subcontractor.
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3 APCO and HA Fabricators entered into a subcontract whereby HA Fabricators
agreed to perform certain construction work on the Manhattan West Multi-mix development
Project (“Manhattan West Project”).

4, HA Fabricators was to perform all its work in good and workmanlike manner
and without any defects.

5. Upon information and belief, HA Fabricators failed to perform its work in the
workmanlike manner on the Manhattan West Project.

6. All conditions precedent to APCO’s obligations have been satisfied or excused.

7. As a direct and proximate result of HA Fabricators’ material breach, APCO has,
or will be damaged in the sum in excess of $10,000.00.

8. It has become necessary for APCOQ to engage the services of an attorney and
APCO is entitled to reasonable attorneys’ fees and costs as damages.

SECOND CAUSE OF ACTION
(Set-Off)

9. APCO repeats and realleges each and every allegation contained in Paragraphs 1
through 8 of its Counterclaim as though fully set forth herein.

10.  The Court must offset or set-off any damages caused by HA Fabricators to
APCO due to HA Fabricators’ failure to perform its work in workmanlike manner from any
damages allegedly incurred by HA Fabricators as asserted in HA Fabricators’ Complaint.

11. It has been necessary for APCO to engage the services of an attorney and
APCO is entitled to reasonable attorneys’ fees and costs as damages.

THIRD-CAUSE OF ACTION
(Indemnification)

12.  APCO repeats and realleges each and every allegation contained in Paragraphs 1
through 11 of its Counterclaim as though fully set forth herein.

13.  Gemstone Development West, Inc. {“Gemstone”), the developer of Manhattan
West Project, in another action, which is currently pending in the Eighth Judicial District Court,

has asserted a claim against APCO for improper workmanship of the work performed on
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Manhattan West Project, including work performed by HA Fabricators.

14.  Upon information and belief, Gemstone has asserted that the damages it incurred
as a result of improper workmanship, including HA Fabricators work, far exceed any monies
that Gemstone owes to APCO under its contract.

15. HA Fabricators should indemnify APCO for any and all losses, damages or
expenses APCO sustains as a result of any claims of Gemstone relative HA Fabricators’ work
and for any monies that APCO is forced to otherwise pay as a result of HA Fabricators’ work,
including, but not limited to, judgment, award and the attorey’s fees and costs incurred by
APCO as a result thereto.

16. It has been necessary for APCO to engage the services of an attorney and APCO
is entitled to reasonable attorneys’ fees and costs as damages.

FOURTH CAUSE OF ACTION
(Unjust enrichment)

17. APCO repeats and realleges each and every allegation contained in Paragraphs 1
through 16 of its Counterclaim as though futly set forth herein,

18.  Gemstone has asserted a claim against APCO for improper workmanship of the
work performed on Manhattan West Project, including, but not limited to, the work performed
by HA Fabricators.

19.  Gemstone has asserted that the damages it incurred as a result of improper
workmanship, including the work of HA Fabricators, far exceed any monies that Gemstone
owes to APCO under its contract on Manhattan West Project.

20, If APCO is forced to pay any sums to Gemstone as a result of HA Fabricators’
improper workmanship of its work or is otherwise forced to pay HA Fabricators for work
improperly performed, HA Fabricators will receive a benefit.

21.. Unless HA Fabricators is required to reimburse APCO for these sums, HA
Fabricators will be unjustly enriched to the detriment of APCO.

22. It has been necessary for APCO to engage the services of an attormey and APCO

is entitled to reasonable attorneys’ fees and costs as damages.
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FIFTH CAUSE OF ACTION
(Contribution)

23, APCO repeats and realleges each and every allegation contained in Paragraphs
1 through 22 of its Counterclaim as though fully set forth herein

24.  Based on HA Fabricators’ acts and/or omissions, if a judgment is rendered on
behalf of Gemstone against APCO, APCQ is entitled to contribution from HA Fabricators in an
amount proportionate {o the amount of negligence and/or fault attributable to HA Fabricators.

25, It has been necessary for APCO to engage the services of an attorney and APCO
is entitled to reasonable attomneys’ fees and costs as damages.

WHEREFORE, APCO prays for judgment against HA Fabricators as follows:

1. That HA Fabricators take nothing by way of its Complaint on file herein and that
the same be dismissed with prejudice;

2. For an award of damages in the sum in excess of $10,000.00;

3. For an award of attorneys’ fees and costs incurred herein by APCQO; and

4. For such other and further relief as this Court may deem just and proper.

_ [
DATED this _\i day of October, 2009.

HOWARD & HOWARD ATTORNEYS PLLC

T 77—

en Rutar Mullins, Esq.

evada Bar No. 3146
Wade B. Gochnour, Esq.
Nevada Bar No. 6314
3800 Howard Hughes Parkway
Suite 1400
Las Vegas, NV 83169
Attorneys for APCQO Construction
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THIRD-PARTY COMPLAINT
APCO CONSTRUCTION, a Nevada corporation (hereinafter “APCO”), by and
through its attorneys of record, Gwen Rutar Mullins, Esq., and Wade B. Gochnour, Esq. of the
law firm of Howard & Howard Attomeys PLLC hereby assert the following Third Par§y
Complaint against GEMSTONE DEVELOPMENT WEST, INC. (“Gemstone”):
GENERAL ALLEGATIONS

1. APCO is, and was at all times relevant hereto, a corporation duly organized
under the laws of the State of Nevada doing business as a licensed general contractor.

2. Upon information and belief, Gemstone is a corporation duly organized under
the laws of the State of Nevada.

3. The true names and capacities, whether individual, corporate, associate or
otherwise of third-party defendants named herein as Does 1 through 10 and Roe Corporations 1
through 10, inclusive, are unknown to APCO, who, therefore, sues said defendants by such
fictitious names and APCO will ask leave to amend this Third Party Complaint to show their
true names and capacities when the same have been ascertained. APCO believes that each
defendant named Does 1 through 10 and Roe Corporations 1 through 10, inclusive, is
responsible in some manner for the events referred to herein.

4, APCO and Gemstone entered into the ManhattanWest General Construction
Agreement for GMP, dated September 6, 2007 (the “Agreement”).

5. The Agreement was drafted by Gemstone.

o, Pursuant to the Agreement, APCO was to act as the General Contractor for the
construction of the Manhattan West Mixed-Use development project located on the Property
(the “Project™).

7. Manhattan West Project was to be constructed in two phases, with the first
Phase consisting of the construction of five (5) buildings.

8. APCO performed its work on Manhattan West Project pursuant to the

Agreement.
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9. Almost from the beginning of Manhattan West Project, APCO had difficulty
obtaining required information from Gemstone.

10. Gemstone also began making changes to the plans and specifications from the
beginning of APCO’s work on Manhattan West Project.

11. During the course of the construction of Manhattan West Project, Gemstone

continued to make changes in the plans and specifications, including changes to the electrical,

plumbing and HVAC plans.

12, As changes were made, APCO would submit requests for change orders to
Gemstone.

13. Many of the changes made by Gemstone affected the timing and sequence of

Manhattan West Project. As a result, APCO also made several requests for an extension of
time to complete the buildings, which were part of Phase I of Manhattan West Project.

14, With very limited exceptions, Gemstone would find excuses to ignore or
otherwise refuse to approve the change orders submitted by APCO.

15. This included a refusal to approve requests for extensions of the Agreement
schedule.

16. In order to keep Manhattan West Project moving, APCO continued to work on
Manhattan West Project and incorporate the changes made despite Gemstone’s refusal to
approve the change orders.

17. On or about June 20, 2008, APCO submitted its Application and Certification
For Payment for the month ending May 31, 2008, requesting a total amount of $3,230,671.71
(the “May Application™).

18. Without prior waming, on or about July 2, 2008, Gemstone sent a letter to
APCO, giving APCO notice of Gemstone’s intent to withhold the sum of $226,360.88 from
APCO’s May Application, which represented APCQ’s fee for the billing period.

19. On or about July 8, 2008, APCO provided Gemstone its written notice of
APCO’s dispute of the intended withholding.
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20. As of July 17, 2008, Gemstone still had not paid APCO any sums due for the
May Application.

21. As a result of Gemstone’s failure to make any payment, APCO provided
Gemstone with written notice of APCO’s intent to stop work pursuant to NRS 624.610, if
APCO was not paid in full for the May Application, by July 28, 2008.

22 After receiving the stop work notice, Gemstone paid APCO all amounts except
for the sum of $226,360.88.

23. As a result of Gemstone’s failure to make full payment, APCO stopped work on
Manhattan West Project.

24, After APCO stopped work on Manhattan West Project, Gemstone paid APCO
the outstanding sum of $226,360.88 from the May Application, and as a result, APCO returned
to work on Manhattan West Project.

25.  During this time, APCO and Gemstone exchanged correspondence regarding
many of the change order requests submitted by APCO, and Gemstone’s failure and/or refusal
to act upon or otherwise respond to the change order requests.

26. NRS 624.610(1)(d) provides:

(d) Within 30 days after the date that a written request for a
change order is submitted by the prime contractor to the
owner, the owner fails to:

(1) Issue the change order; or

(2) If the request for a change order is unreasonable
or does not contain sufficient information to make a
determination, give written notice to the prime contractor
of the reasons why the change order is unreasonable or
explain that additional information and time are necessary
to make a determination . . .

27.  NRS 624.610(3) provides:

3. If an owner fails to issue a change order or give
written notice to the prime contractor pursuant to the
provisions of paragraph (d) of subsection 1:

(a) The agreement price must be increased by the
amount sought in the request for a change order;
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(b) The time for performance must be extended by
the amount sought in the request for a change order;

(c) The prime contracter may submit to the owner a
bill or invoice for the labor, materials, equipment or
services that are the subject of the request for a change
order; and

(d) The owner shall pay the prime contractor for
such labor, matenals, equipment or services with the next
payment made to the prime contractor.

28.  On or about luly 18, 2008, APCO submitted its Application and Certification
For Payment for the month ending June 30, 2008, requesting a total amount of $6,566,720.38
(the “June Application™).

29.  Because Gemstone had simply not responded to several change order requests
submitted by APCQ, the June Application included these undisputed change order requests as
provided for in NRS 624.610.

30. After submission of the June Application, some discussions were held between
APCO and Gemstone, and APCO agreed to accept less than all of the undisputed change
orders.

31.  Even after this agreement, on or about August 6, 2008, Gemstone provided
APCO with notice of its intent to withhold the additional sum of $1,770,444.28, representing
“all unapproved change order requests included in the June Progress Payment.”

32. As of August 8, 2008, the date payment was due for the June Application,
Gemstone had not made any payment for the June Application.

33.  Asaresult of Gemstone’s failure to make any payment on the June Application,
APCO sent its notice of intent to stop work on Monday, August 11, 2008, noting that if APCO
was not paid by August 21, 2008, APCO would stop work on Manhattan West Project.

34 After receipt of APCO’s written notice of intent to stop work for non-payment,
Gemstone sent a letter on Friday, August 15, 2008, claiming that APCO was in breach of the
contract and that Gemstone would terminate the Agreement for cause if the alleged breaches
were not cured by Sunday, August 17, 2008 (the “Termination Letter”).
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35.  The Termination Letter actually set out what Gemstone stated were “Immediate
Termination Breaches™ and the “Curable Breaches.”

36.  As part of the “Immediate Termination Breaches,” Gemstone included several
items of work that had been completed by APCO months before, as Gemstone’s grounds for
termination of the Agreement. More specifically, Gemstone claimed APCO to be in breach for
failure to supply rebar and concrete workers for concrete work. APCO and its subcontractors
completed this work months before Gemstone’s notice.

37.  APCQ, through its counsel, responded to each of the alleged grounds for
termination on August 15, 2008, the same day that APCO received the Termination Letter, and
noted that APCO would continue to work on Manhattan West Project.

38.  Also on August 15, 2008, despite the cure period still being in effect, Gemstone
improperly contacted several of APCO Subcontractors for Manhattan West Project, notifying
them that Gemsione was terminating its Agreement with APCO as of Monday, August 18,
2008, and that Gemstone already had a replacement general contractor in place.

39, On Monday, August 18, 2008, while at Manhattan West Project site,
Gemstone’s CEO, Alex Edelstein, asked the APCO site personnel why they were still on
Manhattan West Project since they had been terminated.

4Q. As a result of these statements, APCO asked for written confirmation of
Gemstone’s position, and noted that APCO intended to continue to work on Manhattan West
Project until Gemstone no longer allowed APCO on Manhattan West Project site, or until the
deadline for APCO’s stop work notice had run.

41.  Ultimately, APCO was not paid for the June Application and stopped work on
Manhattan West Project on August 21, 2008, and provided Gemstone with written notice of
APCO’s intent to terminate the Agreefnem on September 5, 2008.

42, Gemstone, without valid cause or reason, informed APCQ that it was
proceeding with its improper termination and ordered APCO off of Manhattan West Project by
Saturday, August 23, 2008.
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43, Since payment for the June Application was not made in full by Gemstone, the
Agreement terminated pursuant to APCO’s notice of termination on September 5, 2008,
pursuant to NRS 624.610.

44, After improperly removing APCO from Manhattan West Project, Gemstone
agreed to issue joint checks to some of the subcontractors in an effort to induce the
subcontractors to return to work on Manhattan West Project for the replacement General
Contractor.

45. Gemstone has further notified APCO of Gemstone’s intent to withhold any
further payment to APCO.

FIRST CAUSE OF ACTION
(Breach of Contract)

46.  APCO repeats and realleges each and every allegation contained in paragraphs 1
through 45 of its Third Party Complaint as though fully set forth herein
47. There was a valid and enforceable contract between APCO and Gemstone.
48.  APCO complied with the material terms of the Agreement.
49.  Gemstene materially breached the Agreement by, among other things:
a. Failing to make payments due to APCO, including monies for HA
Fabricators work on Manhattan West Project;
b. Interfering with APCO’s relationships with its subcontractors;
¢. Refusing to review, negotiate or consider change order requests in good
faith;
d. Failing to timely provide fully approved construction documents;
e. Removing APCO from Manhattan West Project without valid or
appropriate grounds; and
f.  Otherwise breaching the terms of the Agreement.
50.  As a result of Gemstone’s material breach of the Agreement, APCO has been

damaged in an amount in excess of $10,000.
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51.  APCO is entitled to prejudgment and post-judgment interest on all amounts
found due and owing.

52, APCO has been forced to retain the services of an attorney in this matter, and
APCO is entitled to an award of attorney’s fees and costs incurred.

SECOND CAUSE OF ACTION
(Breach of Covenant of Good Faith and Fair Dealing)

53, APCO repeats and realleges each and every allegation contained in
Paragraphs 1 through 52 of its Third Party Complaint as though fully set forth herein.

54. Gemstone has breached the covenant of good faith and fair dealing
implied in all contracts.

55. As a result of Gemstone’s breach of the covenant of good faith and fair
dealing, APCQ has been damaged in an amount in excess of $10,000.00.

56. It has been necessary for APCO to engage the services of an attorney
and APCO is entitled to reasonable attorneys’ fees and costs as damages.

THIRD CAUSE OF ACTION
(Indemnification)

57. APCO repeats and realleges each and every allegation contained in
Paragraphs 1 through 56 of its Third Party Complaint as though fully set forth herein.

58.  The construction work performed by HA Fabricators, Inc. (“HA
Fabricators™) was performed on Manhattan West Project being developed by Gemstone.

59.  APCO has received claims and demands from HA Fabricators for work
performed or materials supplied by HA Fabricators to Manhattan West Project, for which
APCO has not received payment from Gemstone,

60. Pursuant to the agreement between APCO and Gemstone, Gemstone
agreed to pay for all labor and materials performed or fumished by APCQ’s subcontractors
and/or suppliers on Manhattan West Project, including that performed by HA Fabricators.

61. Gemstone obtained any benefit that would have been conferred by the

construction work performed by HA Fabricators, and any other subcontractor and/or supplier of
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APCO on Manhattan West Project.
62. Gemstone should equitably, or otherwise, indemnify APCO for any and

all losses, damages or expenses APCO sustains as a result of the Complaint filed by HA

Fabricators that APCO is or may be forced to otherwise pay as a result of the action filed by
HA Fabricators, including, but not limited, any judgment award and the attorney’s fees and
costs incurred by APCO in defending the action filed by HA Fabricators.

63. APCO has been forced to retain counsel to bring this Third Party
Complaint and APCO requests the Court to award attorney’s fees and costs resulting therefrom.

FOURTH CAUSE OF ACTION
(Unjust Enrichment)

64.  APCO repeats and realleges each and every allegation contained in
Paragraphs 1 through 63 of its Third Party Complaint as though fully set forth herein.

65.  If ajudgment is obtained by HA Fabricators against APCO and APCO is
forced to pay any sums thereof to HA Fabricators, Gemstone will receive a benefit.

66.  Unless Gemstone is required fo reimburse APCO for these sums,
Gemstone will be unjustly enriched to the detiment of APCO.

67. APCO has been forced to retain counsel to bring this Third Party
Complaint and APCO requests the Court to award attorney’s fees and costs resulting therefrom.

FIFTH CAUSE OF ACTION
WHEREFORE, APCO prays for judgment against Gemstone as follows:

1, For an award of damages in the sum in excess of $10,000.00;

2, For an award of attorneys’ fees and costs incurred herein by APCO;

3. That APCO be awarded pre-judgment on all amounts found due and
owing; and
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4. For such other and further relief as this Court may deem just and proper.
DATED this {9 day of October 2009.
HOWARD & HOWARD ATTORNEYS PLLC

//L/‘(/

ullins, Esq.

a Bar No. 3146

de B. Gochnour, Esq.

evada Bar No. 6314

3800 Howard Hughes Parkway
Suite 1400

Las Vegas, NV 89169

Attorneys for APCO Construction

Gwe
Ne
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CERTIFICATE OF MAILING

I do hereby certify that on the _I‘ﬂ_‘(y’\day of October, 2009 I served a copy of the
foregoing APCO CONSTRUCTION’S ANSWER TO COMPLAINT, COUNTERCLAIM,
AND THIRD PARTY COMPLAINT, by enclosing a true and correct copy of the same in a
sealed envelope upon which first-class postage was fully prepaid, and addressed to the

following:

Michael C. Van, Esq.

Kevin R, Hansen, Esq.

SHUMWAY VAN & HANSEN
8985 South Eastern Avenue, Ste. 160
Las Vegas, Nevada 89123

Attorneys for Plaintiff

Ky fot

An employee of Howard & Howard Attorneys PLLC

Page 23 of 23

#585597-v1

AA 001650




-
-3

0w M

o e - N U ¥, |

i<
=
il

WAILLEAMS & WILSE

ACOM
DONALD H. WILLIAMS, ESQ. FI LED

Nevada Bar No. 5548
WILLIAMS & WIESE DEC 2 3 2009
612 South Tenth Street L8 N
Las Vegas, Nevada 89101 céRK‘c\F COURT
Attorney for HARSCO CORPORATION
DISTRICT COURT
CLARK COUNTY, NEVADA
APCO CONSTRUCTION , a Nevada CASE NO.: A571228 ,7 (IQB
corporation, DEPT. NO.: X A 6
Plaintiff, Consolidated with:
A574391

Vs. A574
~ qQ A577623 f'///\
GEMSTONE DEVELOPMENT WEST, INC., | A580889 08A6TT623

SRS e G [

CORPORATION, a North Dakota corporation; | A589195 an,

COMMONWEALTH LAND TITLE A597089
INSURANCE COMPANY FIRST :
AMERICAN TITLE INSURANCE HARSCO CORPORATION'’S SECOND
COMPANY; and DOES I through X, AMENDED COMPLAINT IN
INTERVENTION
Defendants.

HARSCO CORPORATION, a foreign
corporation, '

Plaintiff,
Vs,

GEMSTONE DEVELOPMENT WEST, INC.,
a Nevada corporation, CONCRETE VISIONS,
INC., a Nevada corporation; SCOTT
FINANCIAL CORPORATION, a foreign
corporation; SELINA CISNEROS, an

individual, and DOES III through X,
Defendants.
RECEYED
DEC 2 8 2008
CLERK OF THE COURT
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HARSCO CORPORATION’S SECOND AMENDED COMPLAINT IN

INTERVENTION

COMES NOW LIEN CLAIMANT HARSCO CORPORATION (hereinafter
“Harsco™), by and through its attorney, Donald H. Williams, Esq. of the LAW OFFICES OF
WILLIAMS & WIESE, and for its Complaint in Intervention, complains, avers and alleges
as follows:

THE PARTIES
1. Harsco is and was at all times relevant to this action a foreign corporation duly
authorized and qualified to do business in Clark County, Nevada as an erector of
scaffolds and bleachers, and held does hold a C-24 license with the Nevada State
Contractors Board.

. Harsco is informed and believes that Defendant CONCRETE VISIONS, INC.

{hereinafter “Concrete” or “Defendant”) was and is a Nevada corporation and was a

duly licensed general contractor.

. Harsco is informed and believes and therefore alleges that Defendant GEMSTONE
DEVELOPMENT WEST, INC. (hereinafter “Gemstene™) was and is at all times
relevant to this action, the owners, reputed owners, or the persons, individuals and/or
entities who claim an ownership interest in that certain real property portions thereof
located in Clark County, Nevada and more particularly described as follows:

Manhattan West
9205 West Russell Road
Clark County, Nevada
APN 163-32-101-019

including all easements, rights-of-way, common areas and appurtenances thereto, and
surrounding space as may be required for the convenient use and occupation thereof,
upon which Gemstone caused or allowed to be constructed certain improvements (the
“Property™).

. The whole of the Property and Leasehold Estate are reasonably necessary for the

convenient use and occupation of the improvements.
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10.

1.

Harsco is informed and believes and therefore alleges that Defendant SCOTT
FINANCIAL CORPORATION (hereinafter “lender Defendant™) claim a priority in
the subject property due to the fact that it provided monies for the payment of bills
incurred during the construction, repair, improvement or alteration of the property
and thus acted as a lender as described in NRS 627.
Harsco is informed and believes that Defendant SELINA CISNEROS (hereinafier
“Ms. Cisneros”) was a resident of Clark County, Nevada and did execute an
agreement to indemnify Concrete with regard to damages caused by Concrete
throughout its normal course of business.
Harsco does not know the true names of the individuals, corporations, partnerships,
lenders, bonding companies and entities sued and identified in fictitious names DOES
I through X. Harsco alleges that such Defendants claim an interest in or to the Project
and/or are responsible for damages suffered by Harsco as more fully discussed under
the claims for relief set forth below. Harsco will request leave of this Honorable
Court to amend this Complaint to show the true names and capacities of each such
fictitious Defendant when Harsco discovers such information.
FIRST CAUSE OF ACTION

(Foreclosure of Mechanic’s Lien against Gemstone)
Harsco repeats and realleges each and every allegation contained in the preceding
paragraphs of this Complaint, incorporates them by reference, and further alleges as
follows:
The provision of the Work was at the special instance and request of Owners for the
improvement of the Property.
As provided at NRS 108.245, the Owners had actual knowledge of Harsco’s delivery
of the Work to the Property or Harsco provided a Notice of Right to Lien, as
prescribed by Nevada law.
Harsco demanded payment of an amount in excess of Ten Thousand and no/100

Dollars ($10,000.00), which amount remains past due and owing.
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As afore pled, on or about November 12, 2008, Harsco timely recorded Notice of
Liens as follows: APN 163-32-101-019, in the Official Records of Clark County,
Nevada in Book No. 20081112 as Instrument No. 0005538 in the amount of
$374,262.70.
The Lien is hereinafter referred to as “The Lien™.
The Lien was in writing and was recorded against the Property for the outstanding
balance due to Harsco in the amount of $374,262.70 (hereinafter “Outstanding
Balance™).
The Lien was served upon the record Owner(s) and/or its/their authorized agents, as
required by law.
Harsco is entitled to an award of reasonable attorney’s fees, costs and interest on the
Outstanding Baiance, as provided in Chapter 108 of the Nevada Revised Statutes.
SECOND CAUSE OF ACTION

(Claim of Priority against Lender Defendant)
Harsco repeats and realleges each and every allegation contained in the preceding
paragraphs of this Complaint, incorporates them by reference, and further alleges as
follows:
Harsco is informed and believes and therefore alleges that physical work of
improvement to the Property commenced before the recording of lender Defendant
and DOE(s)’s Deeds of Trust and/or other interest(s) in the Property and/or any
leasehold estates.
Harsco claims against the Property and/or any leasehold estates are superior to the
claim(s) of Lender Defendant, DOES, and/or any other Defendant.
Harsco has been required to engage the services of an attorney to collect the
Outstanding Balance due and owing for the Work, and Harsco is therefore entitled to

recover its reasonable costs, attorney’s fees and interest.

AA 001654



THIRD CAUSE OF ACTION
(Unjust Enrichment against All Defendants)

. Harsco repeats and realleges each and every allegation contained in the preceding
paragraphs of this Complaint, incorporates them by reference, and further alleges as
follows:

. Harsco furnished the Work for the benefit of and at the specific instance and request
of the Defendants.

. The Defendants accepted, used and enjoyed the benefit of Harsco’s Work.

. The Defendants knew or should have known that Harsco expected to be paid for the
Work.

. Harsco has demanded payment of the Outstanding Balance.

. To date, the Defendants have failed, neglected, and/or refused to pay the Outstanding
Balance.

. The Defendants have been unjustly enriched, to the detriment of Harsco.

. Harsco has been required to engage the services of an attorney to collect the
Outstanding Balance, and Harsco is entitled to recover its reasonable costs, attorney’s
fees and interest therefore.

FOURTH CAUSE OF ACTION

(Breach of Contract against Concrete)

. Harsco repeats and realleges each and every allegation contained in the preceding

paragraphs of this Complaint, incorporates them by reference, and further alleges as
follows:

. Harsco has fully complied with the terms of the contract described above.

. Concrete has failed to comply with the terms of the contract by failing to pay Harsco
the sum of $374,262.70.

. As aresult of the breach of contract by Concrete, Harsco is entitled to a judgment in
its favor upon the principal sum of $374,262.70, interest at the highest legal rate, and

general damages in excess of $10,000.00.
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33. Harsco has been required to engage the services of an attorney to collect the
Outstanding Balance, and Harsco is entitled to recover its reasonable costs, attorney’s
fees and interest therefore.

FIFTH CAUSE OF ACTION
(Indemnity against Ms. Cisneros)

34. Harsco repeats and realleges the allegations contained in the preceding paragraphs as
if fully set forth herein,

35. As a condition to Concrete receiving its concrete contracting license, Ms. Cisneros
executed an agreement to indemnify Concrete from any damages it may be found
liable for throughout the normal course of business. |

36. To the extent that Concrete is found liable for any of the damages pled above, Harsco
is entitled to a judgment against Ms. Cisneros for said damages.

37. Harsco has been required to engage the services of an attorney to collect the
Outstanding Balance, and Harsco is entitled to recover its reasonable costs, attorney’s
fees and interest therefore.

PRAYER

WHEREFORE, Harsco prays that this Honorable Court:

A. Enter judgment against the Defendants, and each of them, jointly and severally, in
the Outstanding Balance amount;

B. Enter a judgment against Defendants, and each of them, jointly and severally, for
Harsco’s reasonable costs and attorney’s fees incurred in the collection of the
Outstanding Balance, as well as an award of interest thereon;

C. Enter a judgment declaring that Harsco has a valid and enforceable mechanic’s
lien against the Property, with priority over all Defendants, in an amount of the
Outstanding Balance;

D. Adjudge a lien upon the Property for the Outstanding Balance, plus reasonable

attorney’s fees, costs and interest thereon, and that this Honorable Court enter an

i
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Order that the property, and improvements, such as may be necessary, be sold
pursuant to the laws of the State of Nevada, and that the proceeds of said sale be
applied to the payment of sums due Harsco herein.

E. For such other and further relief as this Honorable Court deems just and proper in

the premises.

DATED this @}Aay of December, 2009.
WILLIAMS & WIESE

/4
DO D H. WILLIAMS, ESQ.
Nevada Bar No. 5548
612 South Tenth Street
Las Vegas, Nevada 89101
Attorney for Lien Claimant Harsco
Corporation

CERTIFICATE OF MAILING

Pursuant t(({NRCP 5 (b), I certify that | am an employee of Williams & Wiese, and
L -
that on the 2 é day of December 2009, I deposited for mailing at Las Vegas, Nevada a true

copy of the foregoing HARSCO CORPORATION’S SECOND AMENDED
COMPLAINT IN INTERVENTION in the above matter, as addressed as follows:

Gwen Mullins, Esq.

Wade B. Gochnour, Esq.

3800 Howard Hughes Pkwy., Ste. 1400
Las Vegas, Nevada §9169

Attorneys for Apco Construction

Nikola Skrinjaric, Esq.

2500 N. Buffalo Drive, Ste. 250

Las Vegas, Nevada 89128

Attorneys for Nevada Construction Services

i

I
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Marilyn G. Fine, Esq.

MEIER & FINE, LLC

2300 W, Sahara Ave., Ste. 430

Las Vegas, Nevada 89118

Attorneys for Scott Financial Corporation’

Jeffrey R. Albregts, Esq.

SANTORO DRIGGS WALCH, et al
400 S. Fourth Street, 3™ Floor

Las Vegas, Nevada §9101

Attorney for Arch Aluminum & Glass Co.

Martin A. Little, Esq.

JOLLEY URGA WIRTH, et al

3800 Howard Hughes Pkwy., 16" Floor
Las Vegas, Nevada 89169 .

Attorney for Steel Structures, Inc. and Prefab Engineers, Inc.

Justin Watkins, Esq.

WATT TIEDER HOFFAR & FITZGERALD
3993 Howard Hughes Pkwy., Ste. 400

Las Vegas, Nevada 89169

Attorney for Cabinetec, Inc.

Steven L. Morris, Esq.

WOODBURY MORRIS & BROWN

701 N. Green Valley Pkwy., #100

Henderson, Nevada 89074

Attorney for Camco Pacific Construction Co., Inc.

D. Shane Clifford, Esq.

Robin E. Perkins, Esq.

DIXON TRUMAN FISHER & CLIFFORD, P.C.
221 N. Buffalo Drive, Ste. A

Las Vegas, Nevada 89148

Attorneys for Ahern Rental, Inc.

Jennifer R. Lloyd-Robinson, Esq.
PEZZILLO ROBINSON

6750 Via Austi Pkwy., #710

Las Vegas, Nevada 89119
Attorney for Tri-City Drywall, Inc.

i

"
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Tracey J. Truman, Esq.

T. JAMES TRUMAN & ASSOCIATES
3654 N. Rancho Drive

Las Vegas, Nevada 89130

Attorney for Noorda Sheet Metal Company

Christopher R. McCullough, Esq.
MCCULLOUGH PEREZ & ASSOCIATES
601 S. Rancho Drive, Ste. A-10

Las Vegas, Nevada 89106

Attorney for Cell Crete Fireproofing of NV, Inc.

Gregory S. Gilbert, Esq.

Sean D. Thueson, Esq.

HOLLAND & HART, LLP

3800 Howard Hughes Pkwy, 10" Floor
Las Vegas, Nevada 89169

Attorneys for Gemstone Development West, Inc.

=

Employee of WILLIAMS & WIESE
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Benjamin D. Johnson, Esq.
Nevada Bar No. 7764

—_—

3165 East Millrock Drive

Salt Lake City, Utah 84105
Telephone: (801) 438-2000
Facsimile: {801) 438-2050

Michael D. Rawlins

Nevada Bar No. 5467

ROOKER RAWLINS LLP
2360 Corporate Circle, Suite 280
Henderson, Nevada 83074
Telephone: (702) 990-8100
Facsimile: (702) 932-5266
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Attorneys for Plaintiff
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UNITED SUBCONTRACTORS, INC.
dba SKYLINE INSULATION, a foreign
corporation,
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Plaintiff,

—_
O 0T

VS.

W%
[

APCO CONSTRUCTION, a Nevada
corporation, and DOE Defendants 1-40,

A
[ I

Defendants.

BENNETT TUELLER JOHNSON & DEERE

[\ O T S TR S (R V)
(= B e T ¥ O O ¢

s

ORIGINAL ©® |
“FILEDT

Jﬂﬂzz 433,5" 0
0. M

CLERK . o5 cgyar

DISTRICT COURT

CLARK COUNTY, NEVADA

¥ o—@osz HFC

Dept. No. ’/]\J’/

COMPLAINT

A- 1(] 608717—-¢C

i

l!lll

COMES NOW Plaintiff, United Subcontractors, Inc. dba Skyline Insulation, by and
through its attorneys of record, Benjamin D. Johnson of the law firm of BENNETT TUELLER

JOHNSON & DEERE and Michae! D. Rawlins of the law firm of Rﬁ(g%[{ RAWLINS LLP,

IVED

and for its Complaint against the Defendants, states and alleges as follom 99 2010

CLERK OF THE GOURT
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ROOKER RAWLINS
2360 CORPORATE CIRCLE., SUI'TE 280

HENDERSON, NV 89074

NE: (702)990-8100

FACSIMILE: (702)932-5266
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THE PARTIES

1. United Subcontractors, Inc. dba Skyline Insulation (“Skyline™) is duly organized
and existing under the laws of the State of Nevada and lawfully conducts business in Clark
County, Nevada as a licensed contractor

2. Defendant APCO Construction (“APCO™) is a company organized and existing
under the laws of the State of Nevada and conducting business in Clark County, Nevada.

3. The true names and capacities, whether individual, corporate, associate, or
otherwise of Defendants DOES 1-40 are unknown to Plaintiff who therefore sues those
Defendants by such fictitious names, but are believed to be owners of the Property, persons
claiming an interest in the Property, persons who issued APCO license bonds and/or payment
bonds for some or all of the Defendants, persons who are the agents, servants, employers, or
employees of the other Defendants, and/or persons who are otherwise responsible for the
damages suffered by Plaintiff. Plaintiff may ask leave of this Court to amend this Complaint and
insert the true names and capacities of said DOES 1-40 when the same have been ascertained by

Plaintiff, together with the appropriate charging allegations, and to join these Defendants in this

action.
JURISDICTION AND VENUE

4. This court has jurisdiction over the Defendants and the subject matter of this
action.

5. This court is the proper venue for this action pursuant to the Nevada Revised
Statutes.
g
/i

2
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GENERAL ALLEGATIONS

6. APCO entered into an agreement with Skyline Insulation (the “Agreement”)
pursuant to which Skyline Insulation provided insulation, fireplaces and related labor and
materials (the “Labor and Materials”™) in exchange for APCO’s promise to pay for the Labor and
Materials.

7. Skyline Insulation fully and satisfactorily provided the agreed-upon Labor and
Materials in connection with the construction of improvements at the project known as The West
Manhattan Condominiums (the “Project”), and it strictly adhered to the direction and
authorization provided by APCO and its authorized agents and representatives.

8. Despite its promise to pay, APCO owes Skyline Insulation the principal amount
of no less than $110,731.00 for the Labor and Materials it provided to APCO, together with
interest, attorneys’ fees and costs.

9, Despite Skyline Insulation’s demands, however, APCO has failed and refused to
pay Skyline Insulation the amounts due.

FIRST CAUSE OF ACTION
(Breach of Contract)

10.  The Plaintiff repeats and realleges the allegations contained in the preceding
paragraphs of the Complaint, and incorporates the same by this reference as if more fully set
forth herein.

11.  The Agreement constitutes a valid and enforceable contract whereby Skyline
Insulation agreed to provide Labor and Materials to the Project in exchange for APCO’s promise
to pay Skyline Insulation in full.

i
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12.  Skyline Insulation has satisfied its obligations under the Agreement by furnishing
the agreed-upon Labor and Materials to the Project.

13.  APCO, on the other hand, has materially breached the Agreement by, among
other things, failing to pay Skyline Insulation in full.

14.  As adirect and proximate result of APCO’s breach of the Agreement as described
above, Skyline Insulation has incurred, and continues to incur, damages in an amount in excess
of $10.000.00, in an amount to be determined at trial, plus on-going interest, lien filing fees,
attorneys’ fees and costs.

15.  Plaintiff has been required to retain the services of an attorney in order to
prosecute this matter, and is therefore entitled to reasonable attorneys’ fees and costs thereof.

SECOND CAUSE OF ACTION
(Breach of the Implied Covenant of Good Faith and Fair Dealing)

16.  The Plaintiff repeats and. realleges the allegations contained in the preceding
paragraphs of the Complaint, and incorporates the same by this reference as if more fully set
forth herein.

17.  In Nevada, every contract carries an implied covenant of good faith and fair
dealing.

18.  APCO’s failure and refusal to comply with the terms of the Agreement constitutes
a breach of the implied covenant of good faith and fair dealing.

19. As a direct and proximate cause of APCO’s breach, Plaintiff has been damaged in
an amount in excess of $10,000.00, in an amount to be determined at trial.

20.  As adirect and proximate cause of APCO’s breach, Plaintiff has incurred special

damages in an amount to be determined at trial.
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21.  Plaintiff has been required to retain the services of an attorney in order to

prosecute this matter, and is therefore entitled to reasonable attorneys’ fees and costs thereof.
THIRD CAUSE OF ACTION
{(Unjust Enrichment)

22.  The Plaintiff repeats and realleges the allegations contained in the preceding
paragraphs of the Complaint, and incorporates the same by this reference as if more fully set
forth herein.

23.  Plaintiff furnished materials and services to the Property at the specific request
and benefit of the Defendants.

24, Defendants accepted, used and enjoved the benefit of the materials and services
Plaintiff provided.

25.  Defendants knew or should have known that Plaintiff expected to be paid for the
materials and services so provided.

26. If Defendants are aliowed to retain the benefit of the materials and services
Plaintiff provided without paying Plaintiff reasonable compensation therefore, Defendants will
have been unjustly enriched at the expense of Plaintiff.

27.  Based upon the forgoing, Plaintiff is entitled to judgment in an amount in excess
of $10,000.00, in an amount to be determined at trial, for the materials and services it provided to
the Property.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for relief as follows:

1. For a judgment against the Defendants, and each of them. jointly and severally, in
the amount in excess of $10,000.00 to be determined at trial, plus the interest from the time the

balance was due, plus costs and attorneys’ fees;
5
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2, For a judgment against the Detendants, and each of them, jointly and severally,
for pre-judgment interest;

3. For a judgment against the Defendants, and each of them, jointly and severally,
for post-judgment interest from the date of Judgment until fully paid;

4. For a judgment against the Defendants, and each of them, jointly and severally,
for Plaintiff’s reasonable attorneys’ fees and costs incurred in the collection and/or prosecution
of this action;

5. For a judgment against the Defendants, and each of them, jointly and severally,
for special damages in an amount to be determined at trial;

6. For attorneys’ fees and costs; and

7. For such other and further relief as the Court deems appropriate in the premises.

DATED this 'Z Z day of January, 2010.

ROOKER RAWLINS LLP

By: ,/ W\
Mj;cﬁael Rgwlins
2360 Corpordte Circle, Suite 280
Henderson, Nevada 89074

Attorneys for Plaintiff
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Electronically Filed
04/05/2010 10:42:28 AM

STMT _gﬁm,,. .
RICHARD L. PEEL, ESQ. (é%“ 3
Nevada Bar No. 4359 CLERK OF THE COURT
MICHAEL T.GEBHART, ESQ.

Nevada Bar No, 7718

DALLIN T. WAYMENT, ESQ.

Nevada Bar No. 10270

PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200

Henderson, NV 89074-6571

Telephone: (702) 990-7272

Fax: (702) 990-7273

rpeel@peelbrimley.com

mgebhart@peelbrimley.com

dwayment@peelbrimley.com

Attorneys for Interstate Plumbing & Air Conditioning, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
ACCURACY GLASS & MIRROR LEAD CASENO.: A571228

COMPANY, INC., a Nevada corporation, DEPT, NO,; XIII

Plaintiff, Consolidated with:
A571792
Vs, A574391
A577623
ASPHALT PRODUCTS CORP., a Nevada A583289
corporation; APCO CONSTRUCTION, a A584730
Nevada corporation; CAMCO PACIFIC A587168

CONSTRUCTION COMPANY, INC,, a
California corporation; GEMSTONE

DEVELOPMENT WEST, INC., Nevada INTERSTATE PLUMBING & AIR

cotporation; FIDELITY AND DEPOSIT
COMPANY OF MARYLAND; SCOTT CONDITIONING’S STATEMENT OF

FINANCIAL CORPORATION, a North Dakota | FACTS CONSTITUTING NOTICE OF
corporation; DOES I through X; ROE LIEN AND COMPLAINT
CORPORATIONS 1 through X; BOE
BONDING COMPANIES I through X; LOE
LENDERS I through X, inclusive,

Defendants.

¢ 51AJio
2R RE R R BN

INTERSTATE PLUMBING & AIR
CONDITIONING, LLC, a Nevada limited-
liability company,

laintiff in Intervention,
Plaintiff in Intervention EXEMPTION FROM ARBITRATION:

vs. Title to Real Estate

ASPHALT PRODUCTS CORP., a Nevada
corporation; APCO CONSTRUCTION, a
Nevada corporation; CAMCO PACIFIC
CONSTRUCTION COMPANY, INC,, a
California corporation; GEMSTONE

Calendared

Date
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STMT
RICHARD L. PEEL, ESQ.
Nevada Bar No. 4359

"MICHAEL T.GEBHART, ESQ.

Nevada Bar No. 7718

DALLIN T. WAYMENT, ESQ.
Nevada Bar No. 10270

PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200
Henderson, NV 89074-6571
Telephone: (702) 990-7272

Fax: (702) 990-7273
rpeel@peelbrimley.com

mgebhart@peelbrimley.com

dwayment@peelbrimley.com

Attorneys for Interstate Plumbing & Air Conditioning, LLC
DISTRICT COURT

CLARK COUNTY, NEVADA

ACCURACY GLASS & MIRROR
COMPANY, INC., a Nevada corporation,

Plaintiff,

VS.

ASPHALT PRODUCTS CORP., a Nevada
corporation; APCO CONSTRUCTION, a
Nevada corporation; CAMCO PACIFIC
CONSTRUCTION COMPANY, INC., a
California corporation, GEMSTONE
DEVELOPMENT WEST, INC., Nevada
corporation; FIDELITY AND DEPOSIT
COMPANY OF MARYLAND; SCOTT
FINANCIAL CORPORATION, a North Dakota
corporation; DOES I through X; ROE
CORPORATIONS I through X; BOE
BONDING COMPANIES I through X; LOE
LENDERS I through X, inclusive,

Defendants.

INTERSTATE PLUMBING & AIR
CONDITIONING, LLC, a Nevada limited-
liability company,

Plaintiff in Intervention,

VS.

ASPHALT PRODUCTS CORP., a Nevada
corporation; APCO CONSTRUCTION, a
Nevada corporation; CAMCO PACIFIC
CONSTRUCTION COMPANY, INC., a
California corporation, GEMSTONE

LEAD CASENO.: A571228
DEPT.NO.: XIII

Consolidated with:
A571792
A574391
A577623
A583289
A584730
A587168

INTERSTATE PLUMBING & AIR
CONDITIONING’S STATEMENT OF
FACTS CONSTITUTING NOTICE OF

LIEN AND COMPLAINT

EXEMPTION FROM ARBITRATION:
Title to Real Estate
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DEVELOPMENT WEST, INC., Nevada
corporation; FIDELITY AND DEPOSIT
COMPANY OF MARYLAND; SCOTT
FINANCIAL CORPORATION, a North Dakota
corporation; DOES I through X; ROE
CORPORATIONS I through X; BOE
BONDING COMPANIES I through X; LOE
LENDERS I through X, inclusive,

Defendants.

INTERSTATE PLUMBING & AIR CONDITIONING, LLC (“Interstate”) by and
through its attorneys PEEL BRIMLEY LLP, as for its Statement of Facts Constituting a Notice of]
Lien and Complaint (“Complaint”) against the above-named defendants complains, avers and
alleges as follows:

THE PARTIES

1. Interstate is and was at all times relevant to this action a Nevada limited-liability
company, duly authorized, licensed and qualified to do business in Clark County, Nevada holding
a Nevada State Contractor’s license, which license is in good standing.

2. Interstate is informed and believes and therefore alleges that Defendant
GEMSTONE DEVELOPMENT WEST, INC., Nevada corporation (“Owner™) is and was at all
times relevant to this action, the owner, reputed owner, or the person, individual and/or entity
who claims an ownership interest in that certain real property portions thereof located in Clark
County, Nevada and more particularly described as follows:

Manhattan West Condominiums
Spring Valley
County Assessor Description: See Attached Exhibit 1
SEC 32 TWP 21 RNG 60
and more particularly described as Clark County Assessor Parcel Numbers 63-32-101-020 and

163-32-101-022 through 163-32-101-024 (formerly known as 163-32-101-019 and 163-32-112-

001 thru 163-32-112-246) including all easements, rights-of-way, common areas and

H:PB&S\CLIENT FILES\3000 - 3999 (G - J)\3653
- Interstate Plumbing\006 - Camco Pacific
[Manhattan West]\PX\Originals\100326 Interstate P age 2
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appurtenances thereto, and surrounding space may be required for the convenient use and
occupation thereof, upon which Owners caused or allowed to be constructed certain
improvements (the “Work of Improvement”).

3. The whole of the Work of Improvement and any leasehold estate in thereon is
reasonably necessary for the convenient use and occupation of the Work of Improvement.

4, Interstate is informed and believes and therefore alleges that Defendant APCO
CONSTRUCTION, a Nevada corporation (“APCO”), is and was at all times relevant to this
action doing business as a licensed contractor authorized to conduct business in Clark County,
Nevada. APCO may also be known as Asphalt Products Company.

5. Interstate is informed and believes and therefore alleges that Defendant CAMCO
PACIFIC CONSTRUCTION COMPANY, INC., a California corporation (“CPCC»), is and was
at all times relevant to this action doing business as a licensed contractor authorized to ‘conduct
business in Clark County, Nevada.

6. Interstate is informed and believes and therefore alleges that Defendant,
FIDELITY AND DEPOSIT COMPANY OF MARYLAND (hereinafter “CPCC Surety”), was
and is a bonding company licensed and qualified to do business as a surety in Nevada.

7. Interstate is informed and believes and therefore alleges that Defendant Scott
Financial Corporation (“SFC”) is a North Dakota corporation with its principle place of business
in Bismark, North Dakota. SFC is engaged in the business of underwriting and originating loans,
selling participation in those loans, and servicing the loans. SFC has recorded deeds of trust
securing loans given to the Owner for, inter alia, development of the Work of Improvement.

8. Interstate does not know the true names of the individuals, corporations,
partnerships and entities sued and identified in fictitious names as DOES I through X, ROE

CORPORATIONS 1 through X, BOE BONDING COMPANIES I through X and LOE
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LENDERS 1 through X. Interstate alleges that such Defendants claim an interest in or to the
Properties, and/or are responsible for damages suffered by Interstate as more fully discussed
under the claims for relief set forth below. Interstate will request leave of this Honorable Court to
amend this Complaint to show the true names and capacities of each such fictitious Defendant

when Interstate discovers such information.

FIRST CAUSE OF ACTION
(Breach of Contract against APCO)

9. Interstate repeats and realleges each and every allegation contained in the
preceding paragraphs of this Complaint, incorporates them by reference, and further alleges as
follows:

10.  On or about April 17, 2007 Interstate entered into an Agreement with APCO (the
“APCO Agreement”) to provide certain plumbing and HVAC related work, materials and
equipment (the “APCO Work”) for the Work of Improvement located in Clark County, Nevada.

11.  Interstate furnished the APCO Work for the benefit of and at the specific instance
and request of APCO and/or Owner.

12. Pursuant to the APCO Agreement, Interstate was to be paid an amount in excess of]
Ten Thousand Dollars ($10,000.00) (hereinafter “APCO Outstanding Balance™) for the APCO
Work.

13.  Interstate furnished the APCO Work and has otherwise performed its duties and
obligations as required by the APCO Agreement.

14. APCO has breached the APCO Agreement by, among other things:

a. Failing and/or refusing to pay the monies owed to Interstate for the APCO

Work;
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b. Failing to adjust the APCO Agreement price to account for extra and/or
changed work, as well as suspensions and delays of APCO Work caused or ordered by the
Defendants and/or their representatives;

c. Failing to promptly recognize and grant time extensions to reflect additional
time allowable under the APCO Agreement and permit related adjustments in scheduled
performance;

d. Failing and/or refusing to comply with the APCO Agreement and Nevada law;
and

e. Negligently or intentionally preventing, obstructing, hindering or interfering
with Interstate’s performance of the APCO Work.

15.  Interstate is owed an amount in excess of Ten Thousand Dollars ($10,000.00) for
the APCO Work.

16.  Interstate has been required to engage the services of an attorney to collect the
APCO Outstanding Balance, and Interstate is entitled to recover its reasonable costs, attorney’s
fees and interest therefore.

SECOND CAUSE OF ACTION
(Breach of Contract against CPCC)

17.  Interstate repeats and realleges each and every allegation contained in the
preceding paragraphs of this Complaint, incorporates them by reference, and further alleges as
follows:

18. On or about August 26, 2008, Interstatc entered into a Ratification and
Amendment of Subcontract Agreement (“CPCC Agreement”) with CPCC, who replaced APCO
as the general contractor on the Project, to continue the work for the Work of Improvement

(“CPCC Work”).
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19.  Interstate furnished the CPCC Work for the benefit of and at the specific instance
and request of CPCC and/or Owner.

20.  Pursuant to the CPCC Agreement, Interstate was to be paid an amount in excess of]
Ten Thousand Dollars ($10,000.00) (hereinafter “CPCC Outstanding Balance”) for the CPCC
Work.

2]1.  Interstate furnished the CPCC Work and has otherwise performed its duties and
obligations as required by the CPCC Agreement.

2‘2. CPCC has breached the CPCC Agreement by, among other things:

a. Failing and/or refusing to pay the monies owed to Interstate for the CPCC
Work;

b. Failing to adjust the CPCC Agreement price to account for extra and/or
changed work, as well as suspensions and delays of CPCC Work caused or ordered by the
Defendants and/or their representatives;

c. Failing to promptly recognize and grant time extensions to reflect additional
time allowable under the CPCC Agreement and permit related adjustments in scheduled
performance;

d. Failing and/or refusing to comply with the CPCC Agreement and Nevada law;
and

e. Negligently or intentionally preventing, obstructing, hindering or interfering
with Interstate’s performance of the CPCC Work.

23.  Interstate is owed an amount in excess of Ten Thousand Dollars ($10,000.00) for
the CPCC Work.
/11
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24.  Interstate has been required to engage the services of an attorney to collect the
CPCC Outstanding Balance, and Interstate is entitled to recover its reasonable costs, attorney’s

fees and interest therefore.

THIRD CAUSE OF ACTION
(Breach of Implied Covenant of Good Faith & Fair Dealing Against APCO)

25.  Interstate repeats and realleges each and every allegation contained in the
preceding paragraphs of this Complaint, incorporates them by reference, and further alleges as
follows:

26.  There is a covenant of good faith and fair dealing implied in every agreement,
including the APCO Agreement.

27.  APCO breached its duty to act in good faith by performing the APCO Agreement
in a manner that was unfaithful to the purpose of the APCO Agreement, thereby denying
Interstate’s justified expectations.

28.  Due to the actions of APCO, Interstate suffered damages in an amount to be
determined at trial for which Interstate is entitled to judgment plus interest.

29.  Interstate has been required to engage the services of an attorney to collect the
APCO Outstanding Balance, and Interétate is entitled to recover its reasonable costs, attorney’s

fees and interest therefore.

FOURTH CAUSE OF ACTION
(Breach of Implied Covenant of Good Faith & Fair Dealing Against CPCC)

30.  Interstate repeats and realleges each and every allegation contained in the

preceding paragraphs of this Complaint, incorporates them by reference, and further alleges as

follows:

31.  There is a covenant of good faith and fair dealing implied in every agreement,
including the CPCC Agreement.
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32. CPCC breached its duty to act in good faith by performing the CPCC Agreement
in a manner that was unfaithful to the purpose of the CPCC Agreement, thereby denying
Interstate’s justified expectations

33.  Due to the actions of CPCC, Interstate suffered damages in an amount to be
determined at trial for which Interstate is entitled to judgment plus interest.

34.  Interstate has been required to engage the services of an attorney to collect the
CPCC Outstanding Balance, and Interstate is entitled to recover its reasonable costs, attorney’s

fees and interest therefore.

FIFTH CAUSE OF ACTION
(Unjust Enrichment or in the Alternative Quantum Meruit ~ Against All Defendants)

35.  Interstate repeats and realleges each and every allegation contained in the
preceding paragraphs of this Complaint, incorporates them by reference, and further alleges as
follows:

36.  Interstate furnished the APCO Wo;rk and the CPCC Work for the benefit of and at
the specific instance and request of the Defendants.

37. As to APCO and CPCC, this cause of action is being pled in the alternative.

38.  The Defendants accepted, used and enjoyed the benefit of the APCO Work and
CPCC Work.

39.  The Defendants knew or should have known that Interstate expected to be paid for
the APCO Work and CPCC Work.

40.  Interstate has demanded payment of the APCO Outstanding Balance and CPCC
Outstanding Balance.

41.  To date, the Defendants have failed, neglected, and/or refused to pay the APCO
Outstanding Balance and CPCC Outstanding Balance.

42.  The Defendants have been unjustly enriched, to the detriment of Interstate.
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43.  Interstate has been required to engage the services of an attorney to collect the
APCO Outstanding Balance and CPCC Outstanding Balance, and Interstate is entitled to recover
its reasonable costs, attorney’s fees and interest therefore.

SIXTH CAUSE OF ACTION
(Foreclosure of Mechanic’s Lien)

44.  Interstate repeats and realleges each and every allegation contained in the
preceding paragraphs of this Complaint, incorporates them by reference, and further alleges as
follows:

45.  The provision of the Work was at the special instance and request of the
Defendants for the Work of Improvement.

46.  As provided at NRS 108.245 and common law, the Defendants had knowledge of]
Interstate’s delivery of the APCO Work and CPCC Work to the Work of Improvement or
Interstate provided a Notice of Right to Lien.

47.  Interstate demanded payment of an amount in excess of Ten Thousand and no/100
Dollars ($10,000.00), which amount remains past due and owing.

48.  On or about March 29, 2010, Interstate timely recorded a Notice of Lien in the
Official Records of Clark County, Nevada, as Instrument No. 201003290001085 (the “Plumbing
Lien”). |

49.  The Plumbing Lien was in writing and was recorded against the Work of]
Improvement for the outstanding balance due to Interstate in the amount of Three Million Three
Hundred Seventy-Six Thousand Six Hundred and 45/100 Dollars ($3,376,600.45).

50. On or about March 29, 2010, Interstate timely recorded a Notice of Lien in the
Official Records of Clark County, Nevada, as Instrument No. 201003290001086 (the “HVAC
Lien”).
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51.  The HVAC Lien was in writing and was recorded against the Work of]
Improvement for the outstanding balance due to Interstate in the amount of Seven Hundred
Thirty-Eight Thousand One Hundred Sixty-One and 63/100 Dollars ($738,161.63).

52.  The Plumbing Lien and HVAC Lien were served upon the Owner and/or its
authorized agents, as required by law.

53.  Interstate is entitled to an award of reasonable attorney’s fees, costs and interest on
the APCO Outstanding Balance and CPCC Outstanding Balance, as provided in Chapter 108 of
the Nevada Revised Statutes.

SEVENTH CAUSE OF ACTION
(Claim of Priority)

54.  Interstate repeats and realleges each and every allegation contained in the
preceding paragraphs of this Complaint, incorporates them by reference, and further alleges as
follows:

55. Interstate is informed and believes and therefore alleges that construction on the
Work of Improvement commenced before the recording of any deed(s) of trust and/or other
interest(s) in the Work of Improvement, including the deeds of trust recorded by SFC.

56.  Interstate is informed and believes and therefore alleges that even if a deed(s) of]
trust and/or other interest(s) in the Work of Improvement were recorded before construction on
the Work of Improvement commenced, those deed(s) of trust, including SFC’s, were thereafter
expressly subordinated to Interstate’s statutory mechanics’ lien thereby elevating Interstate’s
statutory mechanics’ lien to a position superior to those deed(s) of trust and/or other interests(s) in
the Work of Improvement.

57.  Interstate’s claim against the Work of Improvement is superior to the claim(s) of]
SFC, any other defendant, and/or any Loe Lender.
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58.  Interstate has been required to engage the services of an attorney to collect the
APCO Outstanding Balance and CPCC Outstanding Work due and owing for the APCO Work
and CPCC Work, and Interstate is entitled to recover its reasonable costs, attorney’s fees and

interest therefore.

EIGHTH CAUSE OF ACTION
(Claim Against Bond — CPCC Surety)

59.  Interstate repeats and realleges each and every allegation contained in the
preceding paragraphs of this Complaint, incorporates them by reference, and further alleges as
follows:

60.  Prior to the events giving rise to this Complaint, the CPCC Surety issued License
Bond No. 8739721 (hereinafter the “Bond”) in the sum of Fifty Thousand Dollars ($50,000.00).

61.  CPCC is named as principal and CPCC Surety is named as surety on the Bond.

62.  The Bond was provided pursuant to the requirements of NRS 624.270, which
Bond was in force during all times relevant to this action.

63.  Interstate furnished the CPCC Work as stated herein and has not been paid for the
same. Interstate therefore claims payment on said Bond.

64.  The CPCC Surety is obligated to pay Interstate the sums due.

65. Demand for the payment of the sums due to Interstate has been made, but CPCC
and the CPCC Surety have failed, neglected and refused to pay the same to Interstate.

66.  CPCC and the CPCC Surety owe Interstate the penal sum of the Bond.

67.  Interstate was required to engage the services of an attorney to collect the CPCC
Outstanding Balance due and owing to Interstate and Interstate is entitled to recover its
reasonable attorney’s fees and costs therefore.

111/
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NINTH CAUSE OF ACTION
(Violation of NRS 624 - APCO)

68.  Interstate repeats and realleges each and every allegation contained in the
preceding paragraphs of this Complaint, incorporates them by reference, and further alleges as
follows:

69.  NRS 624.606 to 624.630, et. seq. (the “Statute™) requires contractors (such as
APCO), to, among other things, timely pay their subcontractors (such as Interstate), as provided
in the in the Statute.

70.  In violation of the Statute, APCO have failed and/or refused to timely pay
Interstate monies due and owing.

71.  APCO’s violation of the Statute constitutes negligence per se.

72. By reason of the foregoing, Interstate is entitled to a judgment against APCO in
the amount of the APCO Outstanding Balance.

73.  Interstate has been required to engage the services of an attorney to collect the
APCO Outstanding Balance and Interstate is entitled to recover its reasonable costs, attorney’s

fees and interests therefore.

TENTH CAUSE OF ACTION
(Violation of NRS 624 - CPCC)

74.  Interstate repeats and realleges each and every allegation contained in the
preceding paragraphs of this Complaint, incorporates them by reference, and further alleges as

follows:

75. NRS 624.606 to 624.630, et. seq. (the “Statute”) requires contractors such as
CPCC to, among other things, timely pay their subcontractors (such as Interstate), as provided in

the in the Statute.
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76.  In violation of the Statute, CPCC failed and/or refused to timely pay Interstate
monies due and owing. |

77.  CPCC’s violation of the Statute constitutes negligence per se.

78. By reason of the foregoing, Interstate is entitled to a judgment against CPCC in the
amount of the CPCC Outstanding Balance

79.  Interstate has been required to engage the services of an attorney to collect the
CPCC Outstanding Balance and Interstate is entitled to recover its reasonable costs, attorney’s
fees and interests therefore.

ELEVENTH CAUSE OF ACTION
(Declaratory Judgment)

80.  Interstate repeats and realleges each and every allegation contained in the
preceding paragraphs of this Complaint, incorporates them by reference, and further alleges as
follows:

8l.  Upon information and belief, Owner is the Trustor and SFC is the beneficiary
under the following deeds of trust covering the real property at issue:

a. Senior Deed of Trust dated June 26, 2006, and recorded July 5, 2006, at Book
20060705, Instrument No. 0004264;

b. Junior Deed of Trust dated June 26, 2006, and recorded July 5, 2006, at Book
20060705, Instrument No. 0004265;

c. Third Deed of Trust dated June 26, 2006, and recorded July 5, 2006, at Book
20060705, Instrument No. 0004266; and,

d. Senior Debt Deed of Trust dated and recorded February 7, 2008, at Book
20080207, Instrument No. 01482,

82. On February 7, 2008, SFC executed a Mezzanine Deeds of Trust Subordination
Agreement that expressly subordinated the Senior, Junior, and Third Deeds of Trust to the Senior
Debt Deed of Trust “in all respects”, “for all purposes”, and, * regardless of any priority

otherwise available to SFC by law or agreement”.
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83.  The Mezzanine Deeds of Trust Subordination Agreement contains a provision that
it shall not be construed as affecting the priority of any other lien or encumbrances in favor of]
SFC. Thus, no presumptions or determinations are to be made in SFC’s favor concerning the
priority of competing liens or encumbrances on the property, such as Interstate’s mechanics’ lien.

84.  Pursuant to the a Mezzanine Deeds of Trust Subordination Agreement, SFC was to
cause the Senior, Junior, and Third Deeds of Trust to contain specific statements thereon that they
were expressly subordinated to the Senior Debt Deed of Trust and SFC was to mark its books
conspicuously to evidence the subordination of the Senior, Junior, and Third Deeds of Trust to the
Senior Debt Deed of Trust.

85.  Interstate is informed and believes and therefore alleges that construction on the
Work of Improvement commenced at least before the recording of the Senior Debt Deed of Trust
and that by law, all mechanics’ liens, including Interstate’s, enjoy a position of priority over the
Senior Debt Deed of Trust.

86.  Because the Mezzanine Deeds of Trust Subordination Agreement renders the
Senior, Junior, and Third Deeds of Trust expressly subordinate to the Senior Debt Deed of Trust,
it also renders, as a matter of law, the Senior, Junior, and Third Deeds of Trust expressly
subordinate to all mechanics’ liens, including Interstate’s.

87. A dispute has arisen, and an actual controversy now exists over the priority issue
of Interstate’s mechanics’ lien over other encumbrances on the property.

88.  Interstate is entitled to a court order declaring that its mechanics’ lien has a
superior lien position on the Work of Improvement over any other lien or encumbrance created by
or for the benefit of SFC or any other entity.

/11
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WHEREFORE, Interstate prays that this Honorable Court:

1. Enters judgment against the Defendants, and each of them, jointly and severally, in
the APCO Outstanding Balance and CPCC Outstanding Balance amounts;

2. Enters a judgment against Defendants, and each of them, jointly and severally, for
Interstate’s reasonable costs and attorney’s fees incurred in the collection of the APCO
Outstanding Balance and CPCC Outstanding Balance, as well as an award of interest thereon;

3. Enter a judgment declaring that Interstate has valid and enforceable mechanic’s
liens against the Work of Improvement, with priority over all Defendants, in an amount of the
APCO Outstanding Balance and CPCC Outstanding Balance;

4. Adjudge a lien upon the Work of Improvement for the APCO Outstanding Balance
and CPCC Outstanding Balance, plus reasonable attorneys fees, costs and interest thereon, and
that this Honorable Court enter an Order that the Work of Improvement, and improvements, such
as may be necessary, be sold pursuant to the laws of the State of Nevada, and that the proceeds of]
said sale be applied to the payment of sums due Interstate herein;

5. Enter a judgment declaring that Interstate’ mechanics® lien enjoys a position of
priority superior to any lien or encumbrance created by or for the benefit of SFC or any other
entity; and
/17
/11
/11
/117
/11
/117

/17
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6. For such other and further relief as this Honorable Court deems just and proper in

the premises.

-
Dated this S day of April 2010.

H:\PB&S\CLIENT FILES\3000 - 3999 (G - J)\3653
- Interstate Plumbing\006 - Camco Pacific
[Manhattan West]\PX\Originals\100326 Interstate

PEEL B LEY LLP

[\

Q-«r%x' SERAES.
Nexada No. 4359

MICHAEL §GEBNART, ESQ.
Nevada Bar No. 7718

DALLIN T. WAYMENT, ESQ.
Nevada Bar No. 10270

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272

Fax: (702) 990-7273
rpeel@peelbrimley.com
mgebhart@peelbrimley.com
dwayment(@peelbrimley.com
Attorneys for Interstate Plumbing & Air

Conditioning, LLC

AA 001682




EXHIBIT 1
Manhattan West

County Assessor Parcel Nos.: 163-32-101-020 and 163-32-101-022 thru 163-32-101-024
(Formerly 163-32-112-001 thru 163-32-112-246; formerly 163-32-101-019)

Parcel Number/ Property Description Owner Name & Address
Location Address/
Township

163-32-101-020 PT NE4 NW4 SEC 3221 60 | Gemstone Development West, Inc.

Spring Valley SEC 32 TWP 21 RNG 60 10170 W Tropicana Ave #156-169
Las Vegas, NV 89147-8465

163-32-101-022 PT NE4 NW4 SEC 3221 60 | Gemstone Development West, Inc.

Spring Valley SEC 32 TWP 21 RNG 60 10170 W Tropicana Ave #156-169
Las Vegas, NV 89147-8465

163-32-101-023 PT NE4 NW4 SEC 32 21 60 | Gemstone Development West, Inc.

Spring Valley SEC 32 TWP 21 RNG 60 10170 W Tropicana Ave #156-169
Las Vegas, NV 89147-8465

163-32-101-024 PT NE4 NW4 SEC 322160 | Gemstone Development West, Inc.

Spring Valley SEC 32 TWP 21 RNG 60 10170 W Tropicana Ave #156-169

(Formerly 163-32-112- Las Vegas, NV 89147-8465

001 thru 163-32-112-

246; formerly 163-32-

101-019)
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J

APN #: 163-32-101-020, 163-32-101-022 thru

163-32-101-024 (formerly known as 163-32-101-019

and 163-32-112-001 thru 163-32-112-246)
LISP

RICHARD L. PEEL, ESQ.
Nevada Bar No. 4359

MICHAEL T.GEBHART, ESQ.
Nevada Bar No. 7718

DALLIN T. WAYMENT, ESQ.
Nevada Bar No. 10270

PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200
Henderson, NV 89074-6571
Telephone: (702) 990-7272

Fax: (702) 990-7273
rpeel@peelbrimlev.com
mgebhart@peelbrimley.com

dwayment@peelbrimlev.com

Electronically Filed
04/05/2010 10:40:47 AM
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CLERK OF THE COURT

Attorneys for Interstate Plumbing & Air Conditioning, LLC
DISTRICT COURT

CLARK COUNTY, NEVADA

ACCURACY GLASS & MIRROR COMPANY,
INC., a Nevada corporation,

Plaintiff,
vs.

ASPHALT PRODUCTS CORP., a Nevada
corporation; APCO CONSTRUCTION, a Nevada
corporation; CAMCO PACIFIC
CONSTRUCTION COMPANY, INC,, a
California corporation; GEMSTONE
DEVELOPMENT WEST, INC., Nevada
corporation; FIDELITY AND DEPOSIT
COMPANY OF MARYLAND; SCOTT
FINANCIAL CORPORATION, a North Dakota
corporation; DOES I through X; ROE
CORPORATIONS I through X; BOE BONDING
COMPANIES I through X; LOE LENDERS I
through X, inclusive,

Defendants.

INTERSTATE PLUMBING & AIR
CONDITIONING, LLC, a Nevada limited-liability
company,

Plaintiff in Intervention,
vs.

ASPHALT PRODUCTS CORP., a Nevada
corporation, APCO CONSTRUCTION, a Nevada

LEAD CASENO.: A571228
DEPT. NO.: XIII

Consolidated with:
A571792
A574391
A577623
A583289
A584730
A587168

INTERSTATE PLUMBING & AIR
CONDITIONING’S NOTICE OF
LIS PENDENS
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corporation; CAMCO PACIFIC
CONSTRUCTION COMPANY, INC., a
California corporation; GEMSTONE
DEVELOPMENT WEST, INC., Nevada
corporation; FIDELITY AND DEPOSIT
COMPANY OF MARYLAND; SCOTT
FINANCIAL CORPORATION, a North Dakota
corporation; DOES I through X; ROE
CORPORATIONS I through X; BOE BONDING
COMPANIES I through X; LOE LENDERS 1
through X, inclusive,

Defendants.

PLEASE TAKE NOTICE that an action was commenced and is pending in the above-
entitled Court to enforce that certain Notices and Claims of Lien recorded by Lien Claimant,
INTERSTATE PLUMBING & AIR CONDITIONING, LLC, (“Interstate”), in the Official
Records of Clark County, Nevada on March 29, 2010 as 1201003290001085 (the “Plumbing
Lien”) and a Notice of Lien on March 29, 2010 Instrument No. 201003290001086 (the “HVAC
Lien”) affecting certain real property or portions thereof, owned or reputedly owned by
Defendants and described as follows:

Manhattan West Condominiums
Spring Valley
County Assessor Description: See Attached Exhibit 1
SEC 32 TWP 21 RNG 60
and more particularly described as Clark County Assessor Parcel Numbers 163-32-101-020 and
163-32-101-022 through 163-32-101-024 (formerly known as 163-32-101-019 and 163-32-112-
001 thru 163-32-112-246).

Pursuant to Nevada Mechanics Lien Statute, Interstate claims priority over the rights,
claims and interests of the named defendants in and to the property, including, but not limited to,
the claims of Scott Financial Corporation as more particularly set forth in its Senior Deed of Trust
recorded by Scott Financial Corporation in the Official Records of Clark County, Nevada on July

5, 2006, in Book 20060705 as Instrument No. 0004264, its Junior Deed of Trust recorded on July

HAPB&S\CLIENT FILES\3000 - 3999 (G - J\3653
- Interstate Plumbing\006 - Camco Pacific
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5, 2006, in Book 20060705 as Instrument No. 0004265, its Third Deed of Trust recorded on July
5, 2006 in Book 20060705 as Instrument No. 0004266 and its Senior Debt Deed of Trust
recorded February 7, 2008, in Book 20080207 as Instrument No. 01482,

Dated this _ day of April 2010
ated this ay of Apri ,
PEEL B EY, LLP

N

R » PEEL, ESQ.
c\ada BaY No. 43
MICHAEL\B:~GEBHART, ESQ.

Nevada Bar No, 7

DALLIN T. WAYMENT, ESQ.
Nevada Bar No. 10270

3333 E. Serene Avenue, Suite 200
Henderson, NV 89074-6571
Telephone: (702) 990-7272

Fax: (702) 990-7273

rpeel@pecibrimley.com
mgebhart@peelbrimley.com
dwayment@peclbrimley.com

Attorneys for Interstate Plumbing & Air
Conditioning, LLC

WHEN RECORDED RETURN TO:

RICHARD L. PEEL, ESQ.

PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200
Henderson, NV 89074-6571

HAPB&S\CLIENT FILES\3000 - 3999 (G - J\3653
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EXHIBIT 1

Manhattan West

County Assessor Parcel Nos.: 163-32-101-020 and 163-32-101-022 thru 163-32-101-024
(Formerly 163-32-112-001 thru 163-32-112-246; formerly 163-32-101-019)

Parcel Number/ Property Description Owner Name & Address
Location Address/
Township
163-32-101-020 PT NE4 NW4 SEC 3221 60 | Gemstone Development West, Inc.
Spring Valley SEC 32 TWP 21 RNG 60 10170 W Tropicana Ave #156-169

Las Vegas, NV 89147-8465

163-32-101-022
Spring Valley

PT NE4 NW4 SEC 32 21 60
SEC 32 TWP 21 RNG 60

Gemstone Development West, Inc.
10170 W Tropicana Ave #156-169
Las Vegas, NV 89147-8465

163-32-101-023
Spring Valley

PT NE4 NW4 SEC 32 21 60
SEC 32 TWP 21 RNG 60

Gemstone Development West, Inc.
10170 W Tropicana Ave #156-169
Las Vegas, NV 8§9147-8465

163-32-101-024
Spring Valley
(Formerly 163-32-112-
001 thru 163-32-112-
246; formerly 163-32-
101-019)

PT NE4 NW4 SEC 32 21 60
SEC 32 TWP 21 RNG 60

Gemstone Development West, Inc.
10170 W Tropicana Ave #156-169
Las Vegas, NV 89147-8465

AA 001687
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RICHARD L. PEEL, ESQ.
Nevada Bar No. 4359
MICHAEL T. GEBHART, ESQ.
Nevada Bar No. 7718

DALLIN T. WAYMENT, ESQ.
Nevada Bar No. 10270

PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200
Henderson, NV 89074-6571
Telephone: (702) 990-7272

Fax: (702) 990-7273
rpeel@peelbrimley.com
mgebhart@peelbrimley.com
dwayment@peelbrimley.com
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Attorneys for Interstate Plumbing & Air Conditioning, LLC
DISTRICT COURT

CLARK COUNTY, NEVADA

ACCURACY GLASS & MIRROR COMPANY, INC,, a
Nevada corporation,

Plaintiff,
Vvs.

APCO CONSTRUCTION, a Nevada corporation; CAMCO
PACIFIC CONSTRUCTION COMPANY, INC,, a
California corporation; GEMSTONE DEVELOPMENT
WEST, INC., Nevada corporation; FIDELITY AND
DEPOSIT COMPANY OF MARYLAND; SCOTT
FINANCIAL CORPORATION, a North Dakota
corporation; DOES I through X; ROE CORPORATIONS I
through X; BOE BONDING COMPANIES I through X;
LOE LENDERS I through X, inclusive,

Defendants.

INTERSTATE PLUMBING & AIR CONDITIONING,
LLC, a Nevada limited-liability company,

Plaintiff in Intervention,
Vvs.

ASPHALT PRODUCTS CORP., a Nevada corporation;
APCO CONSTRUCTION, a Nevada corporation; CAMCO
PACIFIC CONSTRUCTION COMPANY, INC., a
California corporation; GEMSTONE DEVELOPMENT
WEST, INC., Nevada corporation; FIDELITY AND
DEPOSIT COMPANY OF MARYLAND; SCOTT
FINANCIAL CORPORATION, a North Dakota
corporation; DOES [ through X; ROE CORPORATIONS I
through X; BOE BONDING COMPANIES I through X;
LOE LENDERS I through X, inclusive,

Defendants.

LEAD CASE NO.: AS571228
DEPT. NO.: XIII

Consolidated with:
A571792
A574391
A577623
A583289
A584730
A587168

ACCEPTANCE OF SERVICE BY
ASPHALT PRODUCTS CORP. AND
APCO CONSTRUCTION
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I, Gwen Rutar Mullins, Esq. of the Law Offices of Howard & Howard Attorneys, P.C., attorneys

for ASPHALT PRODUCTS CORP. AND APCO CONSTRUCTION and thereby acting at their

request and on their behalf, hereby accepts service of the attached Summons, Initial Appearance Fee

Disclosure, Interstate Plumbing & Air Conditioning’s Notice of Lis Pendens and Interstate Plumbing &

Air Conditioning’s Statement of Facts Constituting Notice of Lien and Complaint.

DATED this day of April 2010.

H:\PB&S\CLIENT FILES\3000 - 3999 (G - J)\3653
- Interstate Plumbing\006 - Camco Pacific

HOWARD & HOWARD ATTORNEYS, P.C.

Gwen Rutar Mullins, Esq.

Nevada Bar No. 3146

3800 Howard Hughes Pkwy, Suite 1400

Las Vegas, NV 89169

Telephone: (702) 257-1483

Fax: (702) 567-1568

grm@h2law.com

Attorneys for Asphalt Products Corp. & APCO
Construction

Page 2
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SUMM

RICHARD L. PEEL, ESQ.
Nevada Bar No. 4359
MICHAEL T. GEBHART, ESQ.
Nevada Bar No. 7718
DALLIN T. WAYMENT, ESQ.
Nevada Bar No. 10270

PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200
Henderson, NV 89074-6571
Telephone: (702) 990-7272

Fax: (702) 990-7273

rpeel@peelbrimley.com
mgebhart@peelbrimley.com

dwayment@peelbrimley.com
Attorneys for Interstate Plumbing & Air Conditioning, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
ACCURACY GLASS & MIRROR COMPANY, INC,, a LEAD CASE NO.: A571228
Nevada corporation, DEPT. NO.: XIII
Plaintiff, Consolidated with:
Vs. A571792
A574391
APCO CONSTRUCTION, a Nevada corporation; A577623
CAMCO PACIFIC CONSTRUCTION COMPANY, A583289
INC., a California corporation; GEMSTONE A584730
DEVELOPMENT WEST, INC., Nevada corporation; A587168

FIDELITY AND DEPOSIT COMPANY OF
MARYLAND; SCOTT FINANCIAL CORPORATION,
a North Dakota corporation; DOES I through X; ROE
CORPORATIONS I through X; BOE BONDING
COMPANIES I through X; LOE LENDERS I through X,
inclusive,

Defendants.

INTERSTATE PLUMBING & AIR CONDITIONING,
LLC, a Nevada limited-liability company,

Plaintiff in Intervention,
vs.

ASPHALT PRODUCTS CORP., a Nevada corporation;
APCO CONSTRUCTION, a Nevada corporation; CAMCO
PACIFIC CONSTRUCTION COMPANY, INC,, a
California corporation; GEMSTONE DEVELOPMENT
WEST, INC., Nevada corporation; FIDELITY AND
DEPOSIT COMPANY OF MARYLAND; SCOTT
FINANCIAL CORPORATION, a North Dakota
corporation; DOES I through X; ROE CORPORATIONS I
through X; BOE BONDING COMPANIES I through X;
LOE LENDERS I through X, inclusive,

Defendants.

SUMMONS - CIVIL
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NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST YOU WITHOUT
YOUR BEING HEARD UNLESS YOU RESPOND WITHIN 20 DAYS. READ THE
INFORMATION BELOW.

TO THE DEFENDANTS:
A civil Complaint has been filed by the Plaintiff against you for the relief set forth in its Complaint.

1. If you intend to defend this lawsuit, within 20 days after this Summons is served on you
exclusive of the day of service, you must do the following;:

a. File with the Clerk of this Court, whose address is shown below, a formal written
response to the Complaint in accordance with the rules of the Court, with the appropriate filing fee.
Serve a copy of your response upon the attorney whose name and address is

shown below.

2. Unless you respond, your default will be entered upon application of the Plaintiff(s) and
failure to so respond will result in a judgment of default against you for the relief demanded in the
Complaint, which could result in the taking of money or property or other relief requested in the
Complaint.

3. If you intend to seek the advice of an attorney in this matter, you should do so promptly so
that your response may be filed in time.

4, The State of Nevada, its political subdivisions, agencies, officers, employees, board
members, commission members and legislators each have 45 days after service of this Summons within
which to file an Answer or other responsive pleading to the Complaint.

Submitted by: STEVEN D.GRIERSON,
Clerk of the Court

EL BRIMLEY/L(1.
PE ( /(7) SALEVAD
\ o bt

By By: COURT

HARY) J/ PEEL\ESQ. Deputy Cle} SE““ﬂ;/ Date
Nébada B : Regional Justiclg)%enter
MICHAEL {j GEBHART, ESQ. 200 Lewis Avenue

Nevada Bar No. 7718 Las Vegas, NV 89155
DALLIN T. WAYMENT, ESQ.

Nevada Bar No. 10270

3333 E. Serene Avenue, Suite 200
Henderson, NV 89074-6571

Telephone: (702) 990-7272

Fax: (702) 990-7273
rpeel@peelbrimley.com
mgebhart@peelbrimley.com
dwayment@peelbrimley.com

Attorneys for Interstate Plumbing & Air
Conditioning, LLC

APR 5 2010

T
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AFFIDAVIT OF SERVICE

STATE OF NEVADA )
) ss.
COUNTY OF CLARK )

, being duly sworn, says: That at all times herein affiant was and
is a citizen of the United States, over 18 years of age, not a party to nor interested in the proceeding in
which this affidavit is made. That affiant received copy(ies) of the Summons, Statement of Facts
Constituting a Notice of Lien and Complaint, and Notice of Lis Pendens on the day of

2010 and served the same on the day of 2010 by:
1. Delivering and leaving a copy with the defendant at
at (state address)
2. Serving the defendant by personally delivering and leaving a
copy with , a person of suitable age and

discretion residing at the defendant’s usually place of abode located at (state address) __

(Use paragraph 3 for service upon agent, completing A or B)

3. Serving the Defendant by personally delivering and leaving a
copy at (state address)

a. With as
an agent lawfully designated by statute to accept service of process;

b. With > pursuant to NRS 14.020 as a person of
suitable age and discretion at the above address, which address is the address of the
resident agent as shown on the current certificate of designation filed with the Secretary of

State.

4, Personally depositing a copy in a mail box of the United States Post Office, enclosed in a
sealed envelope, postage prepaid (check appropriate method):

0 Ordinary Mail
0 Certified mail, return receipt requested
0 Registered mail, return receipt requested

addressed to the defendant at the defendant’s last
known address which is (state address)

I declare under penalty of perjury under the laws of the State of Nevada that the foregoing is true
and correct.

EXECUTED this day of 2010.

Signature of Person Making Service
H:PB&S\CLIENT FILES\3000 - 3999 (G - )\3653
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IAFD

RICHARD L. PEEL, ESQ.
Nevada Bar No. 4359
MICHAEL T.GEBHART, ESQ.
Nevada Bar No. 7718

DALLIN T. WAYMENT, ESQ.
Nevada Bar No. 10270

PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200
Henderson, NV 89074-6571
Telephone: (702) 990-7272
Fax: (702) 990-7273
rpeel@peelbrimley.com
mgebhart@peelbrimley.com
dwayment@peelbrimley.com

Attorneys for Interstate Plumbing & Air Conditioning, LLC
DISTRICT COURT

CLARK COUNTY, NEVADA

ACCURACY GLASS & MIRROR
COMPANY, INC., a Nevada corporation,

Plaintiff,
Vs.

ASPHALT PRODUCTS CORP., a Nevada
corporation; APCO CONSTRUCTION, a
Nevada corporation; CAMCO PACIFIC
CONSTRUCTION COMPANY, INC,, a
California corporation; GEMSTONE
DEVELOPMENT WEST, INC., Nevada
corporation; FIDELITY AND DEPOSIT
COMPANY OF MARYLAND; DOES I
through X; ROE CORPORATIONS I through
X; BOE BONDING COMPANIES I through
X; LOE LENDERS I through X, inclusive,

Defendants.

INTERSTATE PLUMBING & AIR
CONDITIONING, LLC, a Nevada limited-
liability company,

Plaintiff in Intervention,

VS.

ASPHALT PRODUCTS CORP., a Nevada
corporation; APCO CONSTRUCTION, a
Nevada corporation; CAMCO PACIFIC
CONSTRUCTION COMPANY, INC., a
California corporation; GEMSTONE
DEVELOPMENT WEST, INC., Nevada
corporation; FIDELITY AND DEPOSIT

LEAD CASE NO.: A571228
DEPT. NO.: XIII

Consolidated with:
A571792
A574391
A577623
A583289
A584730
A587168

INITIAL APPEARANCE FEE

DISCLOSURE

(NRS CHAPTER 19)
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COMPANY OF MARYLAND; DOES I
through X; ROE CORPORATIONS I through
X; BOE BONDING COMPANIES I through X;
LOE LENDERS I through X, inclusive,

Defendants.

Pursuant to NRS Chapter 19, as amended by Senate Bill 106, filing fees are submitted for

parties appearing in the above-entitled action as indicated below:

Name of Plaintiff — Interstate Plumbing & Air Conditioning, LLC o $270.00 m $223.00

TOTAL REMITTED: (Required)

$223.00

Dated this g day of April 2010.

H:\PB&S\CLIENT FILES\3000 - 3999 (G - J)\3653
- Interstate Plumbing\006 - Camco Pacific
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DALLIN T. WAYMENT, ESQ.
Nevada Bar No. 10270
3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074-6571
Telephone: (702) 990-7272
Fax: (702) 990-7273
rpeel@peelbrimley.com
mgebhart@peelbrimley.com
dwayment@peelbrimley.com

Page 2 of 2
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RICHARD L. PEEL, ESQ.
Nevada Bar No. 4359
MICHAEL T. GEBHART, ESQ.
Nevada Bar No. 7718

DALLIN T. WAYMENT, ESQ.
Nevada Bar No. 10270

PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200
Henderson, NV 89074-6571
Telephone: (702) 990-7272

- Fax: (702) 990-7273

rpeel@peelbrimley.com
mgebhart@peelbrimley.com
dwayment@peelbrimley.com

Attorneys for Interstate Plumbing & Air Conditioning, LLC
DISTRICT COURT

CLARK COUNTY, NEVADA

ACCURACY GLASS & MIRROR COMPANY, INC., a
Nevada corporation,

Plaintiff,
vs.

APCO CONSTRUCTION, a Nevada corporation; CAMCO
PACIFIC CONSTRUCTION COMPANY, INC., a
California corporation; GEMSTONE DEVELOPMENT
WEST, INC., Nevada corporation; FIDELITY AND
DEPOSIT COMPANY OF MARYLAND; SCOTT
FINANCIAL CORPORATION, a North Dakota
corporation; DOES I through X; ROE CORPORATIONS I
through X; BOE BONDING COMPANIES I through X;
LOE LENDERS I through X, inclusive,

Defendants.

INTERSTATE PLUMBING & AIR CONDITIONING,
LLC, a Nevada limited-liability company,

Plaintiff in Intervention,
vs.

ASPHALT PRODUCTS CORP., a Nevada corporation;
APCO CONSTRUCTION, a Nevada corporation, CAMCO
PACIFIC CONSTRUCTION COMPANY, INC., a
California corporation; GEMSTONE DEVELOPMENT
WEST, INC., Nevada corporation; FIDELITY AND
DEPOSIT COMPANY OF MARYLAND; SCOTT
FINANCIAL CORPORATION, a North Dakota
corporation; DOES I through X; ROE CORPORATIONS I
through X; BOE BONDING COMPANIES I through X
LOE LENDERS I through X, inclusive,

Defendants.

LEAD CASE NO.: A571228
DEPT. NO.: XIII

Consolidated with:
A571792
A574391
A577623
A583289
A584730
A587168

ACCEPTANCE OF SERVICE BY
ASPHALT PRODUCTS CORP. AND
APCO CONSTRUCTION
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I, Gwen Rutar Mullins, Esq. of the Law Offices of Howard & Howard Attorneys, P.C., attorneys
for ASPHALT PRODUCTS CORP. AND APCO CONSTRUCTION and thereby acting at their
request and on their behalf, hereby accepts service of the attached Summons, Initial Appearance Fee
Disclosure, Interstate Plumbing & Air Conditioning’s Notice of Lis Pendens and Interstate Plumbing &
Air Conditioning’s Statement of Facts Constituting Notice of Lien and Complaint.

[
DATED this _\Y _ day of April 2010.

H:\PB&S\CLIENT FILES\3000 - 3999 (G - J)\3653
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HOWARD & HOWARD ATTORNEYS, P.C.

n Rutar Mullins, Esq.

Nevada Bar No. 3146 :

3800 Howard Hughes Pkwy, Suite 1400

Las Vegas, NV 89169

Telephone: (702) 257-1483

Fax: (702) 567-1568

grm@h2law.com

Attorneys for Asphalt Products Corp. & APCO
Construction

Page 2
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Electronically Filed

04/13/2010 11:14:24 AM

ANS/CTCM (ﬁ;.. )W%“”"’

Steven L. Morris, Esq.

Nevada Bar No. 7454 CLERK OF THE COURT
Zachariah B. Parry, Esq.

Nevada Bar No. 11677

WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074

slmorris@wmb-law.net

zparry(@wmb-law.net

(702) 933-0777

Attorneys for Camco Pacific Construction Company, Inc. and
Fidelity and Deposit Company of Maryland

DISTRICT COURT
CLARK COUNTY, NEVADA

In re: Casc No: A571228
Dept. No: XXV
Manhattan West Mechanics’ Lien Litigation

And All Consolidated Cases

ANSWER TO CACTUS ROSE’S STATEMENT OF FACTS
CONSTITUTING NOTICE OF LIEN AND COMPLAINT AND
CAMCO PACIFIC CONSTRUCTION COMPANY INC.’S COUNTERCLAIM
Third Party Defendants CAMCO PACIFIC CONSTRUCTION COMPANY, INC.

(hereinafter “Camco”) and FIDELITY AND DEPOSIT COMPANY OF MARYLAND

(hereinafter “Fidelity’”) (Camco and Fidelity are sometimes collectively referred to herein as

“Defendants™), by and through their counsel, Steven L. Morris, Esq. of the law firm of

Woodbury, Morris & Brown, hereby answer the Third-Party Complaint of HELIX ELECTRIC

OF NEVADA, LLC. d/b/a HELIX ELECTRIC, (hereinafter “Plaintiff” or “Helix”’), on file

herein, and admit, deny, and allege as follows:

I. Camco and Fidelity are without information or knowledge sufficient to ascertain the
truth of the allegations contained in Paragraphs 7, 34, 35, and 39 of Plaintiff’s
Complaint, and therefore deny each and every allegation contained therein.

2. Camco and Fidelity admit the allegations contained in Paragraphs 1, 2, 3, 4, 5, 6, 38, 58,
59, 62, and 63 of Plaintiff’s Complaint.

3. Camco and Fidelity deny each and every allegation contained in Paragraphs 9, 10, 11,

AA 001697
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12, 13, 14, 15, 18, 19, 20, 22, 23, 24, 25, 26, 27, 28, 29, 31, 32, 33, 36, 38, 41, 43, 44,
45, 46, 47, 48, 49, 50, 53, 54, 55, 56, and 65 of Plaintiff’s Complaint.

As to Paragraph 17, Camco and Fidelity admit that there 1s a covenant of good faith and
fair dealing implied in every agreement, and admit that Camco acted fairly and in good
faith. Camco and Fidelity deny all remaining allegations therein.

As to Paragraph 40, Camco and Fidclity admit that Helix’s claim against the Property is
superior to the claim(s) of SFC, but deny the remaining allegations contained therein.
As to Paragraph 52, Camco and Fidelity admit that NRS §§ 624.606 to 624.630 speak
for themselves, but deny the remaining allegations contained therein.

As to Paragraphs 60 and 61, Camco and Fidelity admit that the Mezzanine Deeds of
Trust Subordination Agreement speaks for itself, but deny the remaining allegations
contained therein.

As to paragraph 64, Camco and Fidelity admit that a dispute has arisen, and an actual
controversy now exists, but deny the remaining allegations contained therein.

As to Paragraphs 8, 16, 21, 30, 37, 42, 51, and 57 of Plaintiff’s Complaint, Camco and
Fidelity repeat and reallege the answers to paragraphs 1 through 65 as though fully set
forth herein.

To the extent that any allegations set forth in Plaintiff's Complaint have not been
answered, these answering Defendants deny cach and every allegation or inference
thercof not expressly set forth hereinabove.

It has become necessary for these answering Defendants to retain the services of
WOODBURY, MORRIS, & BROWN, attorneys at law, to defend this action, and as a
result, these answering Defendants have been damaged by the Plaintiff, and these
answering Defendants are accordingly entitled to their attorney fees and costs incurred

herein.

AFFIRMATIVE DEFENSES

The Complaint on file herein fails to state a claim against Camco and Fidelity upon
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which relief can be granted.

That any or all negligence or fault on the part of the Plaintiff would be active and
primary, and any negligence or fault of Camco, if any, would be secondary and passive.
Any and all damages sustained by Plaintiff are the result of its own negligence and
breach of contract.

Camco is not negligent with respect to the transactions that arc the subject of the
Complaint, and 1s and was not in breach of contract.

At the time and place under the circumstances alleged by the Plaintiff, Plaintiff had full
and complete knowledge and information in regard to the conditions and circumstances
then and there existing, and through Plaintiff's own knowledge, conduct, acts and
omissions, assume the risk attendant to any condition there or then present.

The liability, if any, of Camco must be reduced by the percentage of fault of others,
including the Plaintiff.

The claims, and each of them, are barred by the failure of the Plaintiff to plead those
claims with particularity.

The claims of Plaintiff have been waived as a result of the acts and the conduct of the
Plaintiff,

The claim for breach of contract is barred as a result of the failure to satisfy conditions
precedent.

The claims for breach of contract and breach of implied covenant of good faith and fair
dealing are barred by the statute of frauds.

Plaintiff brought the case at bar without reasonable grounds upon which to base a claim
for relief.

Plaintiff maintained the present action without reasonable grounds upon which to base a
claim for relief.

Plaintiff’s claims are not well grounded in fact.

Plaintiff’s claims are not warranted by existing law.,
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20.

21.

22.

23.

24,

25.

26.

27.

28.

Plaintiff is barred from recovering by the doctrine of unclean hands.

Plaintiff’s claims are barred by the doctrine of laches, waiver, and estoppel.

To the extent that Plaintiff’s work was substandard, not workmanlike, defective,
incomplete, or untimely, Plaintiff is not entitled to recover for said work.

Plaintiff has approved and ratified the alleged acts of Camco for which Plaintiff now
complains.

There is no justiciable case or controversy as between Plaintiff and Camco and/or
Fidelity.

Plaintiff lacks standing to assert all or part of the causes of action contained in their
complaint.

Camco’s performance on any contract was ¢xcused by Plaintiff’s material breach
thercof,

Plaintiff failed to comply with the requirements of NRS Chapter 108 to perfect its
mechanic’s lien and therefore would not be entitled to any recovery on its lien
foreclosure claim.

Plaintiff has failed to mitigate its damages.

Defendant Fidelity is informed and believes that it 1s entitled to assert all of the defenses
available to its principal, and Fidelity hereby incorporates by reference all defenses
raised, or that could have been raised, by Fidelity's principal.

Fidelity alleges that its liability, if any exists, which 1s expressly denied, is limited to the
penal sum of the applicable Contractor's License Bond.

Any license or surcty bond executed by Fidelity was limited to the classification of
contracting activitics as set forth in 1its Nevada State Contractor's License Bond.

The liability of Fidelity if any, 1s limited to its obligations as set forth in its surety bond
agreement.

The liability of Fidelity if any, 1s limited to the statutory liability as sct forth in NRS

624.273.
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29.

action;

Fidelity is not liable for the acts or omissions of persons, individuals, firms,
partnerships, corporations, associations, or other organizations that are not its named
principal.

The damages sustained by Plaintiff, if any, were caused by the acts of third persons who
were not agents, servants, or employees of Fidelity, or its principal, and who were not
acting on behalf of Fidelity or its principal in any manner or form, and as such, Fidelity
or its principal are not liable in any manner to the Plaintiff.

Fidelity is not liable for the acts or omissions of persons, individuals, firms,
partnerships, corporations, associations, or other organizations that are not its named
principal.

Plaintiff's suit against Fidelity is not timely brought under the terms of the bond because
no judgment or court decree has been entered against its principal.

It has been necessary for Camco and Fidelity to retain the services of the law offices of
Woodbury, Morris & Brown, attorneys at law, for the purpose of defending this action,
and Camco 1s entitled to payment of all costs, fees, and expenses associated with and/or
arising out of the defense of this action.

Pursuant To NRCP 8, all possible affirmative defenses may not have been alleged
herein, inasmuch as sufficient facts were not available after reasonable investigation and
inquiry upon the filing of Defendants’ Answer and, therefore, Defendants reserves the
right to amend their Answer to allege additional affirmative defenses if subsequent
investigation warrants.

WHEREFORE, Third Party Defendants Camco and Fidelity pray as follows:

. That Plaintiff take nothing by way of its Complaint;

2. For an award of reasonable attorneys’ fees and costs for having to defend this

and

3. For such other and further relief as the Court deems just and proper.
COUNTERCLAIM

Counterclaimant CAMCO PACIFIC CONSTRUCTION COMPANY, INC. (hereinafter
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“Camco”’) by and through its attorney, Steven L. Morris, Esq. of the law firm of Woodbury,
Morris & Brown complains as follows:

JURISDICTIONAL ALLEGATIONS

1. Camco was and is at all times relevant to this action, a California corporation, doing
business in Clark County, Nevada as a contractor duly licensed by the Nevada State
Contractor’s Board.

2. Counterdefendant CACTUS ROSE CONSTRUCTION, an Arizona corporation
(hereinafter referred to as “Cactus™) is and was at all times relevant to this action, a
corporation conducting business in Clark County, Nevada.

3. The true names and capacitics, whether individual, corporate, associate or

otherwise of Defendants named herein as DOES 1 through X are unknown to Counterclaimant,

Said DOE Defendants are responsible for damages suffered by Counterclaimant; therefore,

Counterclaimants sue Defendants by such fictitious names. Counterclaimants will ask leave to

amend this Counterclaim to show the true names and capacities of each such DOE Defendants

at such time as the same have been ascertained.

FIRST CAUSE OF ACTION

(Abuse of Process)

4, Camco repeats and realleges each and every allegation contained in the

preceding paragraphs of Camco’s Counterclaim, incorporates the same at this point by

reference and further alleges:

5. Camco was a general contractor for the Manhattan West Condominiums project, located
in Clark County, Nevada (the “Property,” and/or “Project”).

6. GEMSTONE DEVELOPMENT WEST, INC. (“Gemstone”) was the owner of the
Project.

7. Camco did not request proposals from any subcontractor on the Project and Camco did
not negotiate or enter into a contract with Cactus Rose.

8. Cactus Rose was selected by Gemstone and furnished its respective work and materials

at Gemstone’s direction and request.
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9.

No payments for the work and materials furnished to the Project came through

Camco.

10.
I1.

15.

There was no contract between Cactus Rose and Camco with regard to the Project.

The only viable claims Cactus Rose has, if any, are against Gemstone and/or the
Property.

Lacking a basis for relicf against Camco, Cactus Rose has an ulterior purpose, other
than resolving a legal dispute, in bringing this lawsuit against Camco.

Cactus Rose has engaged in a willful act in the use of the legal process not proper in the
regular conduct of the proceeding.

Camco has been required to engage the services of the law firm of WOODBURY,
MORRIS & BROWN to prosccute this matter and Camco is entitled to a rcasonable
attorneys fees and costs therefor.

SECOND CAUSE OF ACTION

(Breach of Contract - In the Alternative)

Camco repeats and realleges cach and every allegation contained in the

preceding paragraphs of Camco’s Counterclaim, incorporates the same at this point by

reference and further alleges:

16.
17.

20.

Apco Construction (“Apco”) was initially the general contractor for the Project.

Cactus Rosc and Apco entered into a Subcontract Agreement (the “Agreement”) relative
to the Project.

Section 3.4 of the Agreement states: “Any payments to Subcontractor shall be
conditioned upon receipt of the actual payments by Contractor from Owner.
Subcontractor herein agrees to assume the same risk that the Owner may become
insolvent that Contractor has assumed by entering into the Prime Contract with the
Owner.”

If any contract existed at all between Camco and Cactus Rose, it was an implied
contract based on the terms of the Agreement.

All payments made to subcontractors and suppliers on the Project were made directly by
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21.

22.

23.

24,

25.

26.

217.

28.

29.

Gemstone through Nevada Construction Services. (See Exhibit A, attached hereto and
incorporated herein by this reference).

Camco never received payment on behalf of the subcontractors, including Cactus Rose,
and was therefore, not responsible nor liable for payment to the subcontractors,
including Cactus Rose.

Cactus Rose agreed and expressly acknowledged that it assumed the risk of non-
payment by the Owner.

Cactus Rose breached its contract with Camco by demanding payment from Camco and
by bringing claims against Camco and its License Bond Surcty relative to payment for
the work allegedly performed by Cactus Rose on the Project.

Camco is entitled to all of its attorneys fees and costs pursuant to the terms and
conditions of the Ratification Agreement.

Camco has been required to engage the services of the law firm of WOODBURY,
MORRIS & BROWN to prosecute this matter and Camco is entitled to a reasonable
attorneys fees and costs therefor.

THIRD CAUSE OF ACTION

(Breach of Covenant of Good Faith and Fair Dealing - In the Alternative)
Camco repeats and realleges each and every allegation contained in the preceding
paragraphs of Counterclaimant’s Counterclaim, incorporates the same at this point by
reference and further allege:
The law imposes upon Cactus Rose, by virtue of the contract, a covenant to act in good
faith and deal fairly with Counterclaimant;
Despite this covenant, Cactus Rose’s intentional failure to abide by the terms of the
parties written contract, Cactus Rose breached its covenant to act in good faith and deal
fairly;
As a result of its breach of the covenant of good faith and fair dealing, Cactus Rosc has
injured Camco in an amount in excess of $10,000.00.

Camco has been required to engage the services of the law firm of
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WOODBURY, MORRIS & BROWN to prosccute this matter and Camco is entitled to a
rcasonable attorneys fees and costs therefor.

FOURTH CAUSE OF ACTION

(Declaratory Relief)

31. Camco repeats and realleges cach and cvery allegation contained in the

preceding paragraphs of Camco’s Counterclaim, incorporates the same at this point by

reference and further alleges:

32.  Pursuant to Nevada Revised Statutes (“NRS”) Chapter 30, the Uniform Declaratory
Judgment Act, and more particularly, NRS 30.030 and NRS 30.040, Camco asks this
Court to utilize its power to interpret the Agreement and declare the respective rights
and obligations of the partics, if any, under the Agreement, including, without
limitation, the complete or partial validity or invalidity of the Agreement, the terms and
conditions, if any, under which Cactus Rose would be entitled to a commission
thereunder, the duration or term of the Agreement, and the extent to which the
Agreement is unconscionable and/or unenforceable.

33. It has become necessary for Camco to retain the services of the law firm of Woodbury,
Morris & Brown to defend against the Complaint and to bring counterclaims against
Cactus Rose, and Camco is therefore entitled to an award of attorneys’ fees and costs
incurred herein.

FIFTH CAUSE OF ACTION

(Attorney’s Fees)
34. Camco repeats and realleges cach and cvery allegation contained in the
preceding paragraphs of Camco’s Counterclaim, incorporates the same at this point by
reference and further alleges:
35. NRS 30.120 provides that “in any proceceding under NRS 30.010 to 30.160, inclusive,
the Court may make such award of costs as may seem cquitable and just.”
36.  In this case, pursuant to NRS Chapter 30, the Uniform Declaratory Judgment Act, and

more particularly, NRS 30.030 and NRS 30.040, Camco has requested that this Court
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declare the rights, status and relationships between the parties under the Agreement.
Camco has been forced to retain the services of an attorney and has incurred costs in
seeking such declaratory relief from this Court.

37. Therefore, Camco asks this Court, pursuant to NRS 30.120, to award Camco the
attorncy’s fees and costs that it incurs in the defense and prosecution of this litigation.

38. It has become necessary for Camco to retain the services of the law firm of Woodbury,
Morris & Brown to defend against the Complaint and to bring counterclaims against
Cactus Rose, and Camco is therefore entitled to an award of attorneys’ fees and costs
incurred herein.

WHEREFORE, Counterclaimant Camco prays as follows:
. For this Court to enter judgment against Counterdefendant in an amount in

excess of $10,000.00, plus interest at the contract rate;

2. For an award of reasonable attorneys’ fees and costs for having to prosecute this
action; and

3. For such other and further relief as the Court deems just and proper.

DATED this 13th day of April 2010. WOODBURY, MORRIS & BROWN

/s/ Zachariah B. Parry

Steven L. Morris, Esq.

Nevada Bar No. 7454

Zachariah B. Parry, Esq.

Nevada Bar No. 11677

701 N. Green Valley Pkwy., Suite 110
Henderson, NV 89074-6178

Attorneys for Camco and Fidelity
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CERTIFICATE OF MAILING

I hereby certify that on the 13th day of April 2010, I served a copy of the ANSWER
TO CACTUS ROSE’S STATEMENT OF FACTS CONSTITUTING NOTICE OF LIEN
AND COMPLAINT AND CAMCO PACIFIC CONSTRUCTION COMPANY INC.’S
COUNTERCLAIM on the interested parties by serving the same to the following parties in

the below-indicated way:

Brian K. Berman, Esq. [ U.S. Mails, first class postage fully
721 Gass Avenue prepaid
Las Vegas, NV 89101 [ Facsimile at the number listed
Attorney for Ready Mix, Inc. u Electronic transmission (Wiznet)
Fax: 382-6450 [ Personal Service / Hand delivery
E-mail: b.k.berman@att.nct
Andrew F. Dixon, Esq. [ U.S. Mails, first class postage fully
Jonathan W. Barlow, Esq. prepaid
BOWLER, DIXON & TWITCHELL ] Facsimile at the number listed
400 North Stephanie #2335 u Electronic transmission (Wiznet)
Henderson, NV 89014 [ Personal Service / Hand delivery
Attorneys for The Pressure Grout Company
Fax: 260-8983
E-mail: andrew(@bdtlawyers.com
Richard Dreitzer, Esq. [ U.S. Mails, first class postage fully
BULLIVANT HOUSER BAILEY PC prepaid
3883 Howard Hughes Pkwy., Suite 550 [ Facsimile at the number listed
Las Vegas, Nevada 89169 u Electronic transmission (Wiznet)
Attorneys for Plaintiff Wiss, Janney, Elstner | [ Personal Service / Hand delivery
Associates, Inc.
Fax: 650-2995
E-mail: richard.dreitzer@bullivant.com
Cabinetec, Inc. [ U.S. Mails, first class postage fully
2711 East Craig Road prepaid
North Las Vegas, NV 89030-3367 [ Facsimile at the number listed
u Electronic transmission (Wiznet)
[ Personal Service / Hand delivery
Matthew Q. Callister, Esq. [ U.S. Mails, first class postage fully
CALLISTER & REYNOLDS prepaid
823 S. Las Vegas Blvd. South, 5" Floor ] Facsimile at the number listed
Las Vegas, NV 89101 u Electronic transmission (Wiznet)
Attorney for Executive Plastering, Inc. [ Personal Service / Hand delivery
Fax: 385-2899
E-mail: www .cllister-reynolds.com
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Martin A. Muckelroy, Esq. [ U.S. Mails, first class postage fully
COOKSEY, TOOLEN, GAGE, prepaid

DUFFY & WOOG [ Facsimile at the number listed
3930 Howard Hughes Pkwy., Suitc 200 u Electronic transmission (Wiznet)
Las Vegas, Nevada 89169 [ Personal Service / Hand delivery
Attorneys for Club Vista Financial Services,

Gary D. Tharaldson and Tharaldson Motels

1l Inc.

Fax: 949-3104

E-mail:

D. Shane Clifford, Esq. [ U.S. Mails, first class postage fully
DIXON, TRUMAN, FISHER & CLIFFORD prepaid

221 N. Buffalo Drive, #A [] Facsimile at the number listed

Las Vegas, NV 89145 u Electronic transmission (Wiznct)
Attorneys for Ahern Rentals [ Personal Service / Hand delivery
Fax: 259-9759

E-mail: shanec(@dixontruman.com

Eric Dobberstein, Esq. [ U.S. Mails, first class postage fully
G. Lance Welch, Esq. prepaid

DOBBERSTEIN & ASSOCIATES [ Facsimile at the number listed
8965 S. Eastern Ave., #280 u Electronic transmission (Wiznet)
Las Vegas, NV 89123 [ Personal Service / Hand delivery
Attorneys for Insulpro Projects, Inc.

Fax: 382-1661

E-mail: lancew(@edautolaw.com

Alexander Edelstein [ U.S. Mails, first class postage fully
10170 W. Tropicana Ave. Ste. 156-169 prepaid

Las Vegas, NV 89147-8465 [ Facsimile at the number listed
Executive of Gemstone Development West, Inc. u Electronic transmission (Wiznet)
Fax: [ Personal Service / Hand delivery
E-mail: lynndemann(@gamil.com

Kurt C. Faux, Esq. [ U.S. Mails, first class postage fully
Willi H. Siepmann, Esq. prepaid

FAUX LAW GROUP [ Facsimile at the number listed
1540 W. Warm Springs Road, Ste. 100 u Electronic transmission (Wiznet)
Henderson, NV 89014 [ Personal Service / Hand delivery
Attorneys for Platte River Insurance Co.

Fax: 458-5794

E-mail: kfaux@fauxlaw.com

Craig S. Newman, Esq. [ U.S. Mails, first class postage fully
Dale B. Rycraft, Jr., Esq. prepaid

FENNEMORE CRAIG, P.C. [] Facsimile at the number listed

300 South Fourth Street, Suite 1400 u Electronic transmission (Wiznet)
Las Vegas, Nevada 89101 [ Personal Service / Hand delivery

Attorneys for Ferguson Fire and
Fabrication, Inc.

Fax: 692-8054
E-mail: cnewman(@fclaw.com
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James E. Shapiro, Esq. [ U.S. Mails, first class postage fully
GERRARD, COX & LARSEN prepaid

2450 Saint Rose Parkway, Suite 200 [ Facsimile at the number listed
Henderson, Nevada 89074 u Electronic transmission (Wiznet)
Attorneys for Las Vegas Pipeline, LLC [] Personal Service / Hand delivery
Fax: 796-4848

E-mail: www.gerrard-cox.com

Ronald S. Sofen, Esq. [ U.S. Mails, first class postage fully
Becky A. Pintar, Esq. prepaid

GIBBS, GIDEN, LOCHER, TURNER [] Facsimile at the number listed

& SENET LLP u Electronic transmission (Wiznet)
3993 Howard Hughes Pkwy., Suite 530 [ Personal Service / Hand delivery
Las Vegas, NV 89169

Attorneys for the Masonry Group Nevada, Inc.

Fax: 836-9802

E-mail:

Martin I. Melendrez, Esq. [ U.S. Mails, first class postage fully
HAWKINS MELENDREZ, P.C. prepaid

9555 Hillwood Drive, Suite 150 ] Facsimile at the number listed

Las Vegas, Nevada 89134 u Electronic transmission (Wiznet)
Attorneys for Plaintift HD Supply [] Personal Service / Hand delivery
Construction Supply, L.P. d/b/a White Cap

Construction Supply, Inc.

Fax: 318-8801

E-mail: mmelendrez@hawkinsmelendrez.com

Sean D. Thueson, Esq. [ U.S. Mails, first class postage fully
Gregory S. Gilbert, Esq. prepaid

HOLLAND & HART LLP [ Facsimile at the number listed
3800 Howard Hughes Pkwy., 10 Floor u Electronic transmission (Wiznet)
Las Vegas, NV 89169 [ Personal Service / Hand delivery
Attorneys for Gemstone Development West, Inc.

Fax: 669-4650

E-mail: hollandhart.com

Gwen Rutar Mullins, Esq. [ U.S. Mails, first class postage fully
Wade B. Gochnour, Esq. prepaid

HOWARD & HOWARD, P.C. [] Facsimile at the number listed
3800 Howard Hughes Pkwy., #1400 u Electronic transmission (Wiznet)
Las Vegas, NV 89169 [ Personal Service / Hand delivery

Attorneys for APCO Consruction
Fax: 567-1568
E-mail: grm@h2law.com
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William R. Urga, Esq.

[ U.S. Mails, first class postage fully
Christopher D. Craft, Esq. prepaid
JOLLEY URGA WOODBURY & [ Facsimile at the number listed
STANDISH u Electronic transmission (Wiznet)
3800 Howard Hughes Parkway, 16" Floor [ Personal Service / Hand delivery
Las Vegas, Nevada 89169
Attorneys for Pape Material Handling dba
Pape Rents, Steel Structure, Inc. and Nevada
Prefab Engineers, Inc.
Fax: 699-7555
E-mail: mail@juww.com
Mark M. Jones, Esq. [ U.S. Mails, first class postage fully
Matthew S. Carter, Esq. prepaid
KEMP, JONES & COULTHARD, LLP [] Facsimile at the number listed
3800 Howard Hughes Pkwy., 17" Floor u Electronic transmission (Wiznet)
Las Vegas, NV 89169 [ Personal Service / Hand delivery
Attorneys for Scott Financial Corporation
and Bradley J. Scott
Fax: 385-6001
E-mail: m.jones@kempjones.com
Richard A. Koch, Esq. [ U.S. Mails, first class postage fully
KOCH & BRIM, L.L.P. prepaid
4520 S. Pecos Road, Suite 4 ] Facsimile at the number listed
Las Vegas, NV 89121 u Electronic transmission (Wiznet)
Attorney for Republic Crane Services, LLC [ Personal Service / Hand delivery
Fax: 451-1448
E-mail:
Marc Risman, Esq. [ U.S. Mails, first class postage fully
KOCH & SCOW LLC prepaid
10120 South Eastern Avenue, Suite 200 [] Facsimile at the number listed
Henderson, Nevada 89052 u Electronic transmission (Wiznet)
Attorney for Creative Home Theatre, LLC ] Personal Service / Hand delivery
Fax: 318-5039
E-mail;: marcrisman(@calneva-law.com
Joseph G. Went, Esq. [ U.S. Mails, first class postage fully
Georlen K. Spangler, Esq. prepaid
KOLESAR & LEATHAM, CHTD. [] Facsimile at the number listed
3320 W. Sahara Ave., Suite 380 u Electronic transmission (Wiznet)
Las Vegas, NV 89102 [ Personal Service / Hand delivery

Attorneys for Uintah Investments, LLC, dba

Sierra Reinforcing
Fax: 362-9472
E-mail: www .klnevada.com
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Von S. Heinz, Esq. [ U.S. Mails, first class postage fully
Abran E. Vigil, Esq. prepaid

Ann Marie McLoughlin, Esq. [ Facsimile at the number listed
LEWIS AND ROCA LLP u Electronic transmission (Wiznet)
3993 Howard Hughes Pkwy., Ste. 600 [] Personal Service / Hand delivery
Las Vegas, NV 89169

Attorneys for Bank of Oklahoma, N.A.

Fax: 949-8398

E-mail: Vheinz@ILRLaw.com

Phillip S. Aurbach, Esq. [ U.S. Mails, first class postage fully
MARQUIS & AURBACH prepaid

10001 Park Run Drive [ Facsimile at the number listed

Las Vegas, NV 89145 u Electronic transmission (Wiznet)
Co-Counsel for Nevada Construction [ Personal Service / Hand delivery
Services

Fax: 920-8309

E-mail: paurbach@marquisaurbach.com

Christopher R. McCullough, Esq. [ U.S. Mails, first class postage fully
McCULLOUGH, PEREZ & ASSOCIATES prepaid

601 S. Rancho Drive, #A-10 ] Facsimile at the number listed

Las Vegas, NV 89106 [ Electronic transmission (Wiznet)
Attorneys for Cell-Crete Fireproofing of [ Personal Service / Hand delivery
Nevada, Inc.

Fax: 385-6744

E-mail:

Ryan Bellows, Esq. [ U.S. Mails, first class postage fully
McDONALD CARANO WILSON, LLP prepaid

100 West Liberty Street, 10" Floor [ Facsimile at the number listed
Reno, Nevada 89505 u Electronic transmission (Wiznet)
Attorneys for Fast Glass, Inc. [ Personal Service / Hand delivery
Fax: 788-2020

E-mail:

Glenn F. Meier, Esq. [ U.S. Mails, first class postage fully
MEIER & FINE, LLC prepaid

2300 W, Sahara Ave., #430 ] Facsimile at the number listed

Las Vegas, NV 89102 u Electronic transmission (Wiznet)
Attorneys for Scott Financial Corporation ] Personal Service / Hand delivery
Fax: 673-1001

E-mail: www.mpnvlaw.com

K. Layne Morrill, Esq. [ U.S. Mails, first class postage fully
Martin A. Aronson, Esq. prepaid

MORRILL & ARONSON [ Facsimile at the number listed

One E. Camelback Road, Ste. 340 u Electronic transmission (Wiznet)
Phoenix, AZ 85012 ] Personal Service / Hand delivery

Attorneys for Club Vista Financial Group,
Tharaldson Motels Ii, Inc. and
Gary D. Tharaldson
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WOODBURY, MORRIS & BROWN
701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778
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Nicholas M. Wicczorek, Esq.

[ U.S. Mails, first class postage fully
Brian Walters, Esq. prepaid
MORRIS POLICH & PURDY [] Facsimile at the number listed
3883 Howard Hughes Parkway, Suite 560 u Electronic transmission (Wiznet)
Las Vegas, Nevada 89169 [ Personal Service / Hand delivery
Attorneys for Selectbuild Nevada, Inc.
Fax: 862-8400
E-mail: mpplaw.com
Philip T. Varricchio, Esq. [ U.S. Mails, first class postage fully
MUIJE & VARRICCHIO prepaid
1320 S. Casino Center Blvd. [] Facsimile at the number listed
Las Vegas, NV 89104 u Electronic transmission (Wiznet)
Attorney for John Deere Landscaping, Inc. [] Personal Service / Hand delivery
Fax: 386-9135
E-mail: phil-varricchio@muijeandvarricchio.com
Richard Peel, Esq. [ U.S. Mails, first class postage fully
PEEL BRIMLEY LLP prepaid
3333 E. Serene, Suite 200 ] Facsimile at the number listed
Henderson, NV 89074 u Electronic transmission (Wiznet)
Attorney for Accuracy Glass & Mirror, Inc., | U Personal Service / Hand delivery
D Supply Waterworks LP, Helix Electric of
Nevada, Buchele, Inc., Interstate Plumbing,
Heinaman Glazing, and Cactus Rose
Fax: 990-7273
E-mail: www.peelbrimley.com
Jennifer R. Lloyd-Robinson, Esq. [ U.S. Mails, first class postage fully
PEZZILLO ROBINSON prepaid
6750 Via Austi Parkway, #170 [ Facsimile at the number listed
Las Vegas, NV 89119 u Electronic transmission (Wiznet)
Attorneys for Tri-City Drywall, Inc. [ Personal Service / Hand delivery
Fax: 233-4252
E-mail: jrobinson@pezzillorobinson.com
Jeffrey R. Albregts, Esq. [ U.S. Mails, first class postage fully
SANTORO DRIGGS, ET AL. prepaid
400 South Fourth St., 3™ Floor ] Facsimile at the number listed
Las Vegas, NV 89101 u Electronic transmission (Wiznet)
Attorneys for Arch Aluminum & Glass Co. ] Personal Service / Hand delivery

Fax: 791-1912
E-mail: santorodriggs.com

Page 16 of 17
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WOODBURY, MORRIS & BROWN
701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778
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T. James Truman, Esq. [ U.S. Mails, first class postage fully
Stephen M. Dixon, Esq. prepaid

T. JAMES TRUMAN & ASSOCIATES [] Facsimile at the number listed
3654 North Rancho Drive u Electronic transmission (Wiznet)
Las Vegas, NV 89130 [ Personal Service / Hand delivery
Attorneys for Noorda Sheetmetal, Dave

Peterson Framing, Inc. E&E Fire

Protection, LLC, Professional Door and

Millworks, LLC, and The Pressure Grout

Company

Fax: 396-3035

E-mail: ttruman@trumanlegal.com

Justin L. Watkins, Esq. [ U.S. Mails, first class postage fully
David Johnson, Esq. prepaid

WATT, TIEDER, HOFFAR & [] Facsimile at the number listed
FITZGERALD u Electronic transmission (Wiznet)
3993 Howard Hughes Parkway, Suite 400 [ Personal Service / Hand delivery
Las Vegas, Nevada 89169

Attorneys for Granite Construction

Fax: 822-2650

E-mail: jwatkins@wthf.com

Donald H. Williams, Esq. [ U.S. Mails, first class postage fully
WILLIAMS & WIESE prepaid

612 South 10™ Street [ Facsimile at the number listed

Las Vegas, NV 89101 u Electronic transmission (Wiznet)
Attorneys for Harsco Corporation and EZA, | U Personal Service / Hand delivery
P.C. dba OZ Architecture of Nevada, Inc.

Fax: 320-7760

E-mail: donaldhwillimaslaw@gmail.com

Michael M. Edwards, Esq. [ U.S. Mails, first class postage fully
Reuben H. Cawley, Esq. prepaid

WILSON, ELSER, MOSKOWITZ, ] Facsimile at the number listed
EDELMAN & DICKER LLP u Electronic transmission (Wiznet)
Oxford Court ] Personal Service / Hand deliveryd

415 South Sixth Street, Suite 300

Las Vegas, Nevada 89101-6937

Attorneys for Zitting Brothers Construction, Inc.
Fax: 382-1413

E-mail: www.wilsonelser.com

/s/ Zachariah B. Parry

Employee of WOODBURY, MORRIS & BROWN

Page 17 of 17
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(702) 792-3773
(702) 792-9002 (fax)

fam—
(VS

Greenberg Traurnig, LLP
3773 Howard Hughes Parkway, Suite 400 Nonh
Las Veges, Nevadz 89169
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Electronically Filed
04/25/2013 09:49:21 AM

NOE % i'é‘e‘“:"‘"

Mark E. Ferrario, Esq.
Nevada Bar No. 1625 CLERK OF THE COURT
Tami D. Cowden, Esq.

Nevada Bar No. 8994

GREENBERG TRAURIG, LLP
3773 Howard Hughes Parkway
Suite 400 North
Las Vegas, Nevada 89109
E-Mail; ferrariom@gtlaw.com;
cowdent@gtlaw.com
Telephone: (702) 792-3773
Facsimile: (702) 792-9002

Attorneys for Defendants Club Vista Financial Services, LLC
And Tharaldson Motels I, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA
APCO CONSTRUCTION, a Nevada
corporation
Case No.: A571228
Plaintiffs, Dept. No.: XXIX
V. CONSOLIDATED CASES:
AS571792, A574397, A574792,
GEMSTONE DEVELOPMENT WEST, AS577623, A579963, A580889,
INC., a Nevada corporation; NEVADA A583289, A584730, A587168,
CONSTRUCTION SERVICES, a Nevada A589195, A589677, A590319,
corporation; SCOTT FINANCIAL AS592826, A596924, A597089,
CORPORATION, a North Dakota A606730, A608717, and A608718

corporation, COMMONWEALTH LAND
TITLE INSURANCE COMPANY; FIRST NOTICE OF ENTRY OF ORDER

AMERICAN TITLE INSURANCE APPROVING SALE OF PROPERTY
COMPANY; and DOES I through X,

Defendants.

AND RELATED CASES AND
MATTERS

[ I N L .
G0 ~3] S W ks W

Please be advised that an Order Approving Sale of Property was entered on the 23" day of
11/
{44

LV 419759073v1
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(702) 792-9002 (fax)

(702) 792-3773

Greenberg Traurig, LLP
Las Vegas, Nevada 89169

3773 Howard Hughes Parkway, Suite 400 North
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15
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28

April, 2013. A copy is attached.

Dated this day of April, 2012,

LV 419759073v1

GREENBERG TRAURIG, LLP

/S AU (2003 o
Mark E. F%rrario, Esq.
Nevada Bar No. 1625
Tami D. Cowden, Esq.
Nevada Bar No. 8994

GREENBERG TRAURIG, LLP
3773 Howard Hughes Parkway
Suite 400 North
Las Vegas, Nevada 89109
E-Mail: ferrariom@gtlaw.com;
cowdent@gtlaw.com
Telephone: (702) 792-3773
Facsimile: (702) 792-9002

Attorneys for Defendants Club Vista Financial
Services, LLC And Tharaldson Motels 11, Inc.
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(702) 792-9002 (fax)

(702) 792-3773

Las Vegas, Nevada 89169
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Greenberg Traurig, LLP
3773 Howard Hughes Parkway, Suite 400 North
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CERTIFICATE OF SERVICE

I hereby certify pursuant to N.R.C.P 5 that I served the forgoing Notice of Entry of Order

Approving Sale of Property on:

Please see the attached list downloaded from Wiznet

by causing a full, true, and correct copy thereof to be sent by the following indicated method

or methods, on the date set forth below:

by mailing in a sealed, first class postage-prepaid envelop, addressed to the last-
known office address of the attorney, and deposited with the United States Postal
Service in Las Vegas, Nevada.

by hand delivery.

by sending via overnight courier in a sealed envelope.

by faxing to the attorney at the fax number that is the last-known fax number.

X by electronic mail to the last known e-mail address, through Wiznet.

DATED this%y;;of April, 2013.

An emplovee of Greenberg Traurig. LLP

LV 419759073v1
AA001716
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E-Service Master List
For Case

null - Apco Construction, Plaintiff{s) vs. Gemstone Development West Inc, Defendant(s)

Bennett Tueller Johnson & Deere
Comtact . Emall o

BenfamnD.Johnson

Brian K. Berman, Chtd.
Contact _ . Emali
Brian K. Berman, Esq.

Cadden & Fuller LLP
Contact L U - Emall S e

S. Judy Hirahara = ‘ hi It
Tammy Cartez

Davld 1. Merrill P.C.
Qovid). Merrtt o Savid@dimeriocoom 00 )
EinWinter ... ein@dimenfipccom e

Durham Jones & Pinegar
Coptact =~~~ == . Email e
Brad Slighting =~ |

Fox Rothschild
Contact R ... SR
Richard 1. Oreitzer

GERRARD COX & LARSEN
Contact o L .. Emai - : e R

James E. Shaplro, Esq,

Gibbs; Giden, Locher, Tumner & Senet LLP
Contact

Becky Pintr o . _
UndaCompty _

Gordon & Rees
Contact ~ _ - —e

Evelyn Escobar

MareOgela =
Robert Schumacher

Gordon & Rees LLP
Contact o ) o _ Ematl R ‘ o

Brian Walters . bwelters@qordonrees. com o

GRANT MORRIS DODDS
Coptact e .. Emal I
Steven Mors

Greenberg Traurig, LLP
Coptact =~ = S __Emall
9388 Rae A OrDell-Chavez

6085 Joyce Heillch

6086Renee Hoban .

6093 Valerle Larsen

BEO Brandon Roos N e, o
CNNOmthlaNey . S
IGH Bethany Rabe _ _
IoMMarkFero . ferorom@atlawcom 0 _
LvGrDocketing o L
MOKMooreaKatz I N

TFK Thomas F. Kummer

WiMTamiCowden
Howard & Howard
Contact o Emall
Gwen Rutar Myllins _gm@hdaw.com
Kellie Piet (Legal Assistant) kdo@h2law.com
Jollay Urga Wirth Woodbury & Standish
Contact JJEmapt oo -
Martin A Liitle, Bsq. =~ . mal@iuww.com L

Michael R. Emst

JOLLEY URGA WIRTH WOODBURY & STANDISH

Contact
Mindy Fisher

Kemp, Jones & Couithard

Contact

1. Randall Jones
Mark M. Jones
Matt Carter

http://wiznet.wiznet.com/clarknv/GlobalCaseServiceListSubmit.do?username=null&comp... 4/25/201317
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Pamela Montgomery . pym@kempionescom .

Koch & Scow LLC
Contact . EmaW .

I e dech@iochsegweom

Litigation Services & Technolegies
Contact L e Emall
Calendar e o e o
Depository . oo . Pepostorv@litigation-Seryices.0et

Marquis Aurbach Coffing
Contaet =~ e Emall
Lane K, Wakayama

Phil Aurbach - T peurbach@mamulssurbach.com

McDonald Carano Wilson, LLP
Contact o Emall o o
Kathleen Morris - . kmoms@modonakicarano.com e
Ryan Bellows - ) .. Ibellows@medonaldcarano.com U,

Meler & Fine
Contaet e , .

Meler & Fine, LLC
Comtact =
Pam lamper

Meler & Fine,LLC
Contact . .. .. ., Email

GlennF. Meier

Morrill & Aronson
Contact ... Emasl

Christine Taradash . Cladash@maariawgcom )
Morrill & Aronson P.L.C.

Contgct =~~~ . Emall o

Ocbra Hitchens R T, maazl e

Peel Brimley
Contact

MelindaPagel

Peel Brimley LLP
Contact _
Eric Zmbelman

Pezzillo Lloyd
Contact e . Emait

Jennifer R. Lioyd T I o
Marisa L. Maskas, Esq. o o . mmaskas@peziltoliovd.com

Procopto Cory Hargreaves & Savitch
Contact Emall

Andrew . Kessler andrew kessler@procopio.com

Procopilo Cory Hargreaves & Savitch, LLP
Contact . e Email
Lenore Joseph, Calendaring Clerk . . ~ . bi®procopio.com
Susan Omrantia

Reade & Associates

Richard L. Tobiler, Ltd.

Richard Tobler . . ... tidck@homa. S

Rooker Rawlins
Contact ] . Emall S
Legal Assistant L .. megalassistant@pookeraw.com
Michael Rawlins in: k _

Santoro, Driggs, Walch, Kearney, Holley & Thompso
Contact o o
Jeffrey R. Albregts, £sq. =~ . albregts@nevadafirm.com
Karen M. Morrow , .. kmorow@oevadafirm.com

T. James Truman & Associates
Contact = e ... EmaBl e
District filings . o e gisct@trumantegal.oom
JonaStanger , i \stenaer@trymeanleaaleom

Watt, Tleder, Hoffar & Fitzgerald, L.L.P.
Contact . , i ... Email o
David R. Johnson R o , e
SarahQuesada = C . skerksr@wihf.com D

Williams & Wiese

http://wiznet.wiznet.com/clarknv/GlobalCaseServiceListSubmit.do?username=null&comp... 4/25/20bF1s
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Donald H. Williams, Esq. . ... gwiliams@dhwiawlvcom = L
Taylor Sellers o tsellers@dhwiawlvoom =~ .

Wilson Elser Moskowitz Edelman & Dicker
Contact , , .. Email

Wiison Elser Moskowitz Edelman & Dicker LLP
Contact .. . Emall

ReubenH.Cawley .~ . . BewenCawlev@wiondlseroom . .

Wilson Elser Moskowitz Edelman & Dicker, LLP
Comtact === Email

TavamaSwet .. . . Towm wilgonelger.com ..

Woodbury, Morris & Brown
Contact s, Eman

Zachariah B, Pary o - emy@wmblweet

http://wiznet.wiznet.com/clarknv/GlobalCaseServiceListSubmit.do?username=null&comp... 4/25/20b3 19



GREENBERG TRAURIG, LLP
3713 Boward Hoghes Parkway, Sulte 400 North

Las Vegas, Mevads 89168
Telephane, {702} 792-3773

Facsimile; {T52) 792-5007

SN Q glz i 5&
i ORDR CLERK OF THE COURT
i Mark E. Ferrario (NV Bar No. 1623)
3 i Tami D, Cowden (NV Bar No, §594)
| GREENBERG TRAURIG, LLFP
3 it 3773 Howard Hughes Parkway
Sutte 400 North
4 It Las Vegas, Nevada 83109
E-Mail: ;manam’@gﬂaw com; cowdent@gtiaw.com
5 it Telephone: {(702) 790377
Facinmﬂe (762} 792~ 900“’
6 || Attorneys for Defendanis Club Visia Financial Services, LLL
- and Tharaldson Motels 11, inc.
= it
{
DISTRICT COURT
54 CLARK COUNTY, NEVADA
9
 APCO CONSTRUCTION, a Nevada
10 i} corporation,
| Case No.: AS71228
11 Plaintifis, Dept. No,» XXIX
17 W v, CONSOLIDATED CASES:
i ASTIT792, AST4397, AST74792,
11 i GEMSTONE DEVELOPMENT WEST, AST77623, AS579963, ASEUERY,
§ INC., a Nevada corporation; NEVADA ASE3289, ASB4738, ASETI16E,
14 1§ CONSTRUCTION SERVICES, a AS85195, AS89677, AS90319,
' Nevada corporation; SCOTT ASQ2R26, A3S6924, ASOTORY,
15 {i FINANCIAL CORPORATION, a North AGO6T30, AGORTLT, and AGORT1E

e ;’ﬂ.ﬁ

Dakota corporation;

COMMONWEALTH LAND TITLE
 INSURANCE COMPANY; FIRST

Electronically Filed

04/23/2013 03:21:21 PM

ORDER APPROVING SALE OF
PROPERTY

| ANI ATL RELAT]

20 {f MATTERS

i the Honorable Susan Scann, Department 29, District Court,

| and Sale Agreement (“the PSA™) dated May 12, 2012, On July 31, 2

HAMERICAN TITLE INSURANCE
i COMPANY; and DOES | through X

Diefendants.

RO O&RER A

ETETATT T T AT T AT ATAAY

Byidentiary hearings were held in the above-entitled matter on July & and 11, 2012 betore

Clark County, on Scott Financial

il Corporation’s Motion to Lift Stay, Allow Sale to Proceed with Deposit of Funds Pending Further |
| Court Order, and for Posting of Bond on Order Shortening Time (“Motion”), Al that time, the
| Seller, Gemstone Development West, Inc. (“Gemstone™}, the Purchaser, WGH Acquisiiions, Ine. i

(“WGH”), and lender Scott Financial Corporation (“Scott”) sought Court approval of a Purchase

{312, this Court issued an

AA001720



t§} Order Granting In Part And Denying In Part Scott Financial Corporation’s Motion To Lift Stay,

2 Allow Sale To Proceed With Deposit Of Funds Pending Further Court Order And For Posting OF |
3 | Bond On Order Shortening Time. Among other things, the Court:

4 ¢ Denied Scott’s request io approve the sale of the Property to WGH for $18,050,000.04;

3 ¢ Deemed the PSA 1o be “uncnforceable and of no further effect;” and

§ » Decided to hold additional hearings to “determine the best and most appropriate way {o

7 proceed to the expeditious sale of the property in the event the parfies cannot agree on a

g stipulated method of sale.”

9 | On July 11, 2012, this Court issued an Order to Show Cause Rer dummary

10 || Determination of Lien Amounts; and the Possible Sale of the Property, and a hearing on the
11 || same was held on July 18, 2012, At the July 18, 2012 hearing, the Court granted the Motion in

12 1} Part, ordering the sale of the property, and scheduled a hearing for July 26, 2012, which was

)
oy,

. 1 " ‘.
T B0 e,

Bany 13 1} continued to August 16, 2012, to determine the bidding and sale procedures. At the August 186,
“:1 14 § 2012 hearing, the Cowrt scheduled an auction for the sale of the Manbattan West Property
f 13 (“Property”) for October 9, 2012,

\ o 16 | At a September 26, 2012 telephonic conference with the Court, the parties informed the

17 iI Court of the possibility the parties would consent to the sale of the Property to a specitic buyer,
18 i} without need for an auction, provided the price was acceptable to all parties. On September

19 11 28, 2012, the Court issued an Order Vacating the Auction Set for October 8, 2012 and set an
&

20 § Order to Show Cause Re: Sale of the Property. The September 28, 2012 Order to Show Cause
21 E, Re: Sale of the Property decreed that all interested parties {o the action appear on October 9,
22 2012 to show cause why an Order allowing the sale of the Property free of liens and
23 I} establishment of a fund as replacement security for the liens should not be entered by the

24 it Court.

25 On Qctober 9, 2012, the Court held a hearing on the Order to Show Cause Re: Sale of
26 i the Property. The Court subsequently continued the hearing to allow the parties the opportunity

27 i to review and clarify the terms of the proposed sale and to propose a written Order approving

AA001721
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the sale of the Property to WGH for §20,000,000, preserving the net proceeds of the sale and
otherwise setting forth terms and conditions under which the Court would approve the sale.

In or about Qctober 2012, Gemsione, WGH, and Scott executed a First Amendment {0

the PSA (“First Amendment”} as a convenient method to memorialize Gemstone’s agreement
il to sell the Property to WGH, with Scott’s consent, for $20,000,000. The First Amendment
purports to ratify the terms of the PSA, except as modified by the First Amendment. In or

about November 2012, Gemstone, WGH, and Scott executed a Second Amendment to the PSA

(“Second Amendment™)}, which by its terms supersedes and replaces the First Amendment {o

the PSA, but which also purports to ratify the terms of the PSA, except as modified by the

H Second Amendment.

By way of a Motion o Set Hearing, certain Hen claimanis raised concerns they had

with the PSA and Amendments and requested a hearing to discuss the same. The Court held a

hearing regarding such issues on January 3, 2013, which hearing was continued for further
consideration on January 16, 2013,
ACCORDINGLY, IT IS HERERY ORDERELD that:

A reasonable opportunity to object or be heard regarding the requested relief has been

| afforded to all interested persons and there being no objection, the Court finds:

1. Compelling circumstances exist requiring the Properly to be sold on the terms

- outlined herein. The sale of the Property is in the best interest of all parties holding hens on the

Property,
2., The Purchase and Sale Agreement dated as of May 10, 2012 and the Second

1 Amendment to Purchase and Sale Agreement and Escrow Instructions dated as of November 7,
| 2012, which supersedes and replaces the First Amendment {collectively, the “Purchase and
| Sale Agreement”) between Gemsione Development West, Inc. and WGH Acquisitions, LLC
constitutes the best offer for the Property., The Court hereby approves the Purchase and Sale

| Agreement, except as modified or amended by the terms of this Order, as follows:

3. Paragraph 2 of the Second Amendment is amended, modified and superseded as

AA001722
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jt follows: All contingencies shall be satisfied or waived by, the Property shall close escrow by,
| and the Closing Date shall be, no later than June 17, 2013 unless extended by further Order of
this Court upon application prior to the Closing Date for good cause shown and with notice 1o
all parties.
4, Paragraph 4 of the Second Amendment is amended, modified and superseded as

follows: the sale of the Property is subject to approval of this Court as set forth in this Order.
5. Paragraph 9 of the Second Amendment is amended, modified and superseded as
- follows: the amount of the broker commissions payable from the proceeds of the sale shall be
=§ $200.000.00 (Two Hundred Thousand U5, Dollars),
8. The Property shall be sold free and clear of all Hens including but not limited to

“all Hens as shown on the Preliminary Title Report No, 12-02-1358-KR prepared by Nevada
Title Company on March 12, 2013 and amended on April 3, 2013 attached hereto as Exhibit A,
| Those existing liens on the Property, identified in the attached Exhibit “B,” will be transferred
H 1o the net proceeds from the sale and will retain the same force, effect, validity and priority that

i previously existed against the Property subject to the determination of priority by the Suprere

- Court of Nevada in the Writ Petition procedure discussed below. For purposes of this Order
| “net proceeds from the sale” shall mean the sale procesds available after the payment of sales
il coramissions (as determined by the Court), and other ordinary closing costs and any unpaid

i property taxes,

At dhsin o it s b P,

7. The net proceeds from the sale (including any deposit under the Purchase and
Sale Agreement) are to be held in an inmterest-bearing account (*Account”) pending final
resolution of the mechanic Hen claimants’ Joint Petition for Writ of Mandamus or, in the
Alternative, Prohibition filed in the Supreme Court of Nevada on June 22, 2014, or upon
resolution of any appeal brought with respect to the net proceeds from the sale. The conients
of the Account are to remain subjeet to Court control until the Court orders the distribution of

the contents to the party or parties the Nevada Supreme Court determines has a first priorily

| lien on the procecds or as may otherwise be agreed upon by the parties. Nothing i the

AA001723



Telephone: {702} 792-3773
Facuimile: (702} 792-9002

Laz Vegas, Nevads 88169

GREENBERG TRAURIG, LLP
3773 Howand Hughes Parlowny, Suite 400 Nonk
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24

el

- Mark E. Ferranio (Bar No. 1025)
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18
19
20
21

Purchase and Sale Agreement or this Order shall be deemed to be a waiver of any party’s legal

| arguments or positions regarding prionity.

IT IS SO ﬁmm{%ﬁ
~day of April, 2013.

=,

DATED this

o
Q‘Rx

Respectfully submitted,

_______

By: 4 _ L

PR

Tami D. Cowden (Bar No. §994)
3773 Howard Hughes Parkway
Suite 400 North

Las Vegas, Nevada 88169

| Attornevs for a‘”’e‘ﬁ,ﬁfﬁam‘s Club Vistg Financial Services, LLC

and ?ﬁrm ﬂia’wﬁ Kdotels 1T Inc.

Appmved a8 i@\‘i&}}‘iﬁ mui ﬁmﬁem o ————
= o [_\.:.ﬁ.x""""'“" ’ e
Q::- w‘*\\\f ." “'&““3‘-, S \?‘ | T

By ) ‘f*ﬁ“

J. Rmdai J@ms (Ba.r Nd 1%‘

Matthew 8. Carter (Bar No. ‘}5’3‘4}

3800 Howard Hughes Parkway
Seventeenth Floor

Las Vegas, Nevada 89169

Attorneys for Scott Financial Corporation
and Bradiey J. Scott

By N .
Giwen Rutar Mulling (Bar No, 3146)
Wade B. Gochnowr (Bay No. 6314)
3800 Howard Hughes Patkway

Suite 1400

2o |l Las Vegas, Nevada 89169

Attorneys for APCQO Construction

By:

| Richard L. Peel (Bar No. 4359)

” Eric B. Zimbelman (Bar No. 9407)

26
27 |3
28 |

Michael T. Gebhart (Bar No. 7718)
3333 E. Serene Avenue
Suite 200

i Henderson, Nevada 89074

Attorneys for Various Lien Claimants
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GREENBERG TRAURIG, LLF
3773 Bowad Hughes Prrbwsy, Suste 400 Horth

Las Vegsa, Neovads #2169
Telephome (M2} 292-3773
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] Randall Jones (Rer No, 1927

| Matthew 8, Carter (Bar No, 9524)
2800 Howsed Hughes Packway

i Seventeenth Floor

i Las Vegas, Mevada 9168

| Attorneys for Scott Financial Corporation
i and Bradiey J. Scoit

5? By:

B
| Rlchard T Feel (s No. 4350)
{i Eric B, Zimbelman (Bar No, 8407}

i Michael T. Gebhart (Bar No. 77158}

i1 3333 E, Serene Avenue |

i Suite 200

|! Henderson, Nevada 89074

it Attorneys for Various Lien Claimanis

. Purchase and Sale Agreement or this Order shall be deemed to be & waiver of any party’s legal

| arguments or positions regarding priority.

IT IS SO ORDERED.
DATED this day of April, 2013,

DISTRICT COURTIODGE

Respectfully submitted,

By:

I R R R e e T i S O

{ Mark B, Ferrprio (Bar No, 1623)

it Tami D. Cowden {Bar No, §594)

1 3773 Howard Hughes Parkway

- Suite 400 North

1t Las Wegas, Navada 82169

V Attorneys for Defendeants Club Vista Financlal Services, LLC

and Tharaidson Mosels 1, Inc.

" Approved as to form and content,
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Gwen Rutay Mulling (Bar No. 3146)

{ Wade B. Gochnour {i3sr No. 6314)
i 3800 Howard Hughes Parkway

t Suite 1400

{ Las Vegas, Nevada §9169

| Attorneys for APCQ Construction
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GRETNEERG TRAURIC, LLP
773 Howapd Hughes Parioway, Sosiz 400 Itk
.08 Vegas, Mevasiz £9189
Tebophon: (M2 1925173
Fomdmiel {702} 7925042

Kooy

pomd ok et pood 0 Bood 0 et

hgark{‘ Fervario {Bar No, 1625}

- Tami D. Cowden (Bay No. §004)

! 3773 Howard Hugles Parkway

! Suite 400 North

| Las Veges, Nevada 89169
Attorreys for Defendanis Club Vista Financial Services, LLC

OB Wl G L B W BT

E or
| {Zszwn Rutsr Mulling (Rar No, 3146)
| Wade B. Gochnowe (Bar Mo, E;:BM)

1 3800 Howard Hughes Parkway

| Suite 1400

{ Las Vegas, Nevada 89169

- Atiorneys for APCO Construction

| Richsed L. Post (B No, 43597

| Purchase and Sale Agreement or this Order shall be desmed to be a waiver of any party’s legal

| arguments or positions regarding priority.

IT I8 8O ORDERED.
DATED this day of April, 2013,

DISTRICT COURT JUDGE

| Respectfully submitied,

e e

and Thoralideon Motels I Ing

: | Approved as to form and content,

,ir
| By
‘-. T

T, Rﬁﬂdaii Jones {Rar No. e }

{ Matthew 8, Carter (Bay Mo, 3330

16 § Sevenieenth Ploor

| Las Vegas, Novada 89168

3800 Howard Hughes Parkway

Attornews jor Seoit Financial Corporation
and Bradiey J. Seoit
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Erie B, Zimbeinan (Bar No, 9407

| Michael T, Gebhart (Bar No, 7718)

I 3333 E, Serene Avsnue

i Suite 200

i Henderson, Nevada 85074

V Atorneys for Varfous Lien Claimanis

AA001726




A

i

PPV

am

AA001727



NEVADA TITLE COMPANY
2500 North Buffalo, Satie # 150
L.as Vegas, Nevada 89128
(702} 281-5080

ATTENTION: Kristin Ravelo
Amended April 3, 2013

Yorur Number

o K o rra N x 1
3 t 2-02-1358 { Kristin Ravel:
Order Numbers 12-02-1358-KR / Kyistin Bavelo
e o 2 a SRR B LN LR L bl e bbb e RN R T e R e e e e R RO e e e T T .--_-.-:_-n.w'.-;-w;-\.xi\‘\xxi.‘u’uﬁ’\’\’\xxxﬁ:-:-.\:-?-:-:-rh_*-fhﬂi!'-\\\\“&“‘-‘u‘%ﬂ&;#aﬁ.m\\ﬂ

Dated as of March 12, 2013 21 730 am

In vesponse o the above referenced application for a pobey of tiile insurance, Nevada Title
Company herebyy reports that it is prepared o iasue, or 0auss 1o be issped, as of the date herecd, 8
Folicy or Policles of Tile Insurance describing the land and the estate or interest therein
hereinafier sof forth, insuring against loss which may be sustained by reason of any defect, lien or
encurmbrance tot shown or refersxced o & an Bxception below or nol excluded from coverage
nursnant to the printed Schedules, Conditions and Stipulations of said Poliey forms.

The printed Exceptions and Exclusions from the coverage and Limsitations on Covered Risks of
aaid Policy or Folicies ave set forth in the axclusions and exeephions fom coverage docurent
attached. The policy to be issued ey contain an arbiration clause. When the Amount of
fasurance iz less than the amount, if any, set forth in the arbifrabion clause, all arbifrable mafters
hall be arbitrated at the option of eitker the Company or the Insured as the exclusive remedy of
the partics. Limitations on Covered Risks applicable io the CLTA and ALTA Homeowner's
Pobicies of Title Insurance which establish a Dedustible Amcunt and a Maxinoum Bollag Limit of
Iiabiiity for cettain coverages are also sef forih i the exclusions and exceptions froimn coverage.
Copies of the Policy forme should be read. They are available from the office which {ssued thus
report,

Please read the exceptions shown oy referenced to below and the excoptions and sxchusions
et forth i fhe sxclusions frem coverage of this repori carcfully. The exceplions and
exchusipus are meast to provide yon with notice of matters which ave #ot covered under the
terme of the tithe insurance policy and should be carcfully considered.

it is impeortant te note that this prolimbrary reperi is mot o writien represeniation as §o the
condition of e and may not Hei all Hens, defects, and encumbrances affecting tithe 1o the
inund,

This roport {and any supplemenis or swendments hereto) is issuad solely for the pwpose of
facilitaiing the issuance of a policy of ttle msurande, and no Hability is assumed hereby, H it
desived that Hability bo assurned prior fo the lssnance of & policy of title wsuracce, & Bimder o
Commitment should be regussied,

e nit‘f";‘;*ﬁ““*‘%-
- T ' .

. -
ol . " AT
e Ly . PR ol
) = AR T
oy oy T B L L L, e, e, o, O L T A Y Y R ey R R A R, = =

Title Officer Martin Brosaler
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SCHEDULE A
The form of Policy of Title Insurance contemplsted by this report &
{ } California Land Title/American Land Title Association Homeowners Policy
{ ¥ American Land Title Association Lender’s Policy 2006 PROPOSED INSURED
the amound of § , Premiwn Amount 3

{ } American Land Title Association Ovwners Polioy 2006
{ } California Land Title Association Standard Owaer's/Lenders

THE BSTATE OR INTEREST IN THE LAND DESCRIBED OR REFERRED TO IN
THIS SCHEDULE COVERED BY THIS REPORT Ib:

A Kee

Title to said estaie or interest at the date hereot i vested in

semstone Devolopment West, Ine., a2 Nevada corporation

The land reforred to in Uus repord is sthugted in the State of Nevada, Counly of Clark, and
ts deacribed as follows:

SEE ENHIBIT “A” ATTACHED HERETO AND BY THIS KEFERENCE MADE A

U

FART BEREQE PORK LEGAL DESCRIPTION

Addeess: Vacant Land Lag Vegas, MY

e

A

o

- o ol A Al Al A A s S S A o A Sl o S o o o i ol ol A ol i
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EXHIBIT “AY
EEGAL BESCRIPTION

PARCEL

THE WEST HALF (W 14) OF THE NORTHEAST QUARTER (WE 14 OF THE
NORTHWEST GUARTER ONW 14) OF THR NORTHEWEST QUARTER (NW 1) OF
SECTION 32, TOWNEHIP 21 SOUTH, BANGE 50 EAST, MDM.

BXCEPTISG THEREFROM THAT PROPERTY CONVEYED TO CLARK COURTY
BY GRANT DEED RECORDED SEPTHEMBER 22, 1972 IN BOOK 263 A3
DOCUMEBNT N, 224982 OF GFPICIAL RECORDN.

FUORTHER EXCEPTING THEREFROM THAT PROPERTY COMVEYRY TO THE
COUMTY OF CLARK BY GRANT, BARGAIN, SALE AND DEDICATION DERD
RECORDED AUGUST 23, 2007 IN BOOE 20070823 AS DOCUMENT MO, 04782 Uk
OREFICIAL RECORDS,

PURTHER BEXCEPTING THEREFROM ANY PORTIONM OF SAID LAND LYING
WITHINM THE EXTERIGR BOUNDARIES OF REVERSIOMARY FIMAL MAY OF
PLATYS AS SHOWHN BY MAP THEREOF IN BOOE 141 GF PLATS, PAGE 93, IN
THE OFFICE OF THE COUNTY BRECORDER OF CLARK COUNTY, NEVADA,

PARCEL I8

THE WEST HALTF (W %) OF THE WORTHWHET QUARTER (MW ey O ThE
NORTHEAST QUARTHER (B Y OF THE NORTHWEST QUARTEER (NW )4 OF
SEOTION 32, TOWNSHIP 21 SOUTH, RAMGE 60 EAST, M.D M.

EXCERTIMG THEREFROM THAT PROPERTY CONVEYED TO CLARK COUNTY
BY GRANT DEED RECORDED SHEPTEMBER 23, 1572 4 BOORK 265 AN
DOCUMERNT NG, 224594 OF OFFICIAL BECORDS,

PURTHER EXCRPTING THEREFROM THAT PROPERTY SHOWN IN FINAL
ORDER OF CONDEMMNATION RECORDED NOVEMBER 2¢, 1998 IN BOUK
9211260 AR DOCLIMENT NO. 86743 OF QFFICIAL BECORDS,

FURTHER EXCEPTING THEREFROM THAT PROPERTY CORNVEYEDR TO THE
COUNTY OF CLARK BY GRANT, BARGAIN, BALE ANME DEDICATION DRELD
RECCRDED AUGUST 23, 2007 IN BOOK 20070823 AS DOCUMENMT MO, 04752 UF
OFRICIAL RECORDS.

FURTHER EYCHEPTING THEREPROM ANY PORTION OF SAID LAND LYIDNG
WITHIN THE EXTERICGR BOUNDARIES OF BRVERSIOMARY FINAL MAF OF

AA001730
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BLATS AR STIOWN 8Y MAP THERECE [N BOOK 141 OF PLATS, PAGE B IN
THE QFPICE OF THE COUNTY RECORDER OF CLARE COUNTY, WEVADA,

PARCEL L

THE BAST HALF (E 22 OF THE SOUTHEART QUARTER (88 1) OF 1HE
MORTHWEST QUARTER (NW ¥ OF THE MORTHWEST QUARTER (NW 4) OF
SECTHON 32, TOWNSHIP 21 3QUTH, BANGE 00 BEART, M.DM.

FXCEPTING THEREFROM THAT PROPERTY CONVEYEL TO THE COUNTY OF
CLARE BY GRANT, BARGAIN, SALE AND DEDICATION DERD RECORDED
AUGUST 23, 2007 IN BOOK 20070823 A8 DOCUMENT NG, 04782 OF OFFICIAL
RECORDN,

FURTHER EXCEPTING THEREFROM ARY PORTION OF BAID LANMD LYING
WITHIN THE BXTERIOR BOUNDARIES OF REVERSIONARY FINAL MAP OF
PLATS AR SHOWK BY MAP THUHREOF INBGOK 141 OF PLATSE, PAGE 83, IN
THE QFFICE OF THE COUNTY RECORDER GF CLARE COUNTY, NEVADA.

PARCEL IV:

A TRACT OF LAND BEDIG A PORTICK OF THE NORTH HALF (N ¥ QF ThHE
MORTHWEST QUARTER (NW ¥ OF SECTION 32, TOWNEHIP 21 sGUTH,
RANGE 60 EAST, M.DM., CLARK COUNTY, NEVADA, BEING MORY
PARTICULARLY DESCRIBED AS FOLLOWDS:

COMMENCING AT THE NOBRTHEAST CORNER OF THE NORTHWEST
CUARTER (NW ¥ OF THE NORTHWEST QUARTER (W W) OF SALD SECTHON
12, RATD POINT BEING ON THE CEMTERLIME OF “RUSSELL BOADY THENCE
ALOMO THE BAST LINE THERDOF, SOUTH 00°45739™ WEST, 45.01 PEET TO
THE SOUTHERLY RIGHT-OF-WAY LINE OF SAID “RUSSELL RUAD™ AND THE
POT OF BEGHNKING OF THE HEREIM DESCRIBED TRACT, THENCE ALONG
SAID SOUTHRBLY RIGHT-OPFWAY LINE THE FOLLOWING THREE (3)
COURSES:

(1) BOUTH (H1°45°29” WHEST, 5.00 FEET,

(73 MORTH §9°25°017 BAST, 100,71 FERT;

(33 SOUTH 50°02°1 17 BAST, 1.52 FEET TO THE BEGINNING OF A 20,00 FOOT
BADILS NONTANGENT CURVE, CONCAVE TO THE SGUTHEAST, TO WHICH
ARADIAL LINE BEARS NORTH 1191511 WEST,

THENCE LEAVING SAID SCUTHERLY RICGHT-GF-WAY LINE,
SOUTHWESTERELY ALONG SAID 20.00 FOOT RADIUS NON-TANGENT CURVE
TC THE LEFT THROUGH A CENTRAL ANGLE OF 79°15757” {(THE LONG
CHORD OF WHICH BEARS SOUTH 39°06750” WEST, 2551 FEET) ¥OR AN ARU

LENGTH GF 27.67 FEFET: THENCE SOUTH 03°30°458” WESY, 68.2% FEET, THEMCE
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SOUTH 022097327 WEST, 8112 TLEH THEMCE SOUTH 179408°337 WHST, 32.81
FEERET, THENCE SQUTH 27738 NE ST, 4145 PEET, THENCE SOUTH 007357597
,}:.Af:ai, 3858 FERT, THENCE HOUTH 45"19 57 BEAST, 2047 FEET,; THRMCE
NORTH 897247017 EAST, 10932 FEET, 'E“HF"%I("}" SOUTH 26°037°447 BEAST, 21,9
FERT, THEMNCE SCUTH 35752597 WEST, 41,00 FEET, THENCE SQUTH 5’?““&’4:‘3
‘%EbT 2928 FEET, THEMNCHE SOUTH 89°257297 WEST, 145 72 FEET, THENCE
SOUTH (04573897 WEST, 349,42 FRElL, THENCE MORTH 07007007 WEST, 7474
HEET TF‘E‘\CE"‘\DRTF# CHOTLTT WERT, 30472 FERET, THENCE SOUTH
RGOS0 WEST, 258,60 FERET, THENCE NCRTH §0°46° 117 BEAST, 4421 FEET,
THENCE BCUTH B0 237437 WEST, 312,37 FEET, THENCE MORTH 867467537
BART, 370,04 FEET, THERCE SQUTH 887137477 EAST, 5.04 FEET TU THE
BEGTMMING OF A 10,00 FOOT RADIUS NON-TANGHENT CURVE, CONCAVE TC

THE NORTHEAST, TG WHICH A BADIAL LINE BEARS NORTH 88°137°0¢77 WENT,

THENCE SQUTHEASTERLY ALOMNG BAID 10,60 FOOT RADIUS CURVE TO THE
LETT THREOUGH A CEMTRAL ANGLE OF @i°22°5537 {THE LONG CHORED OF
WHICH BEARS SOUTH 447847337 EAST, 1431 FEETD FOR AN ARUC LENGTH OF
1595 FERT, THERNCE NORTH 239924701 BART, 22 45 FEET, THENCE BOUTH
54217047 BEANT, 42.60 FEET, THENCE WORTH 357427567 BEAST, 1830 FELT,
THEMCE SCUTH 34917047 BEAST, 1450 FEET TO THE BEGINNING OF A 26,00
FOOT RADIUS CURVE, CONCAVE TO THE NORTH, THERNCE BARTHRLY
ALORNG SATD 46,00 H)Uf BADIUE CURVE TO THE LEFT THROUGH A
CENTREAL AMGLE OF 38187887 {THE LONG CHORD OF WHICH BEARS SOUTH
T2P2AA27 BAST, 1620 FEET) FUR AN ARC LENGTH OF 1648 FEET, THEMCE
MOPTH 86°24° 017 HAST, 48 35 FEET, THENCE SOUTH 00°35°58” BEART, 18,00
FEET, THERNCE NORTH Re°24°127 HAST, 37,56 FEET TO THE BEGIN ‘\?N OF A
23,50 FOOT RADIUS €U RVE, CONCAVE TO THE NORTHWEST, THEMCHE
MORTHEASTERLY ALONG SAUD 23 50 FOOT RADIUS CURVE 7O THE LEFT
THREOUGH A CENTRAL ANGLE CF 47°537297 (THE LONG CHORD OF WHICH
BEARS MNORTH 63°27'277 BAST, 19.08 FEET) FOR AN ARC LENGTH OF 19.64
FERT THEMCOE NORTH 4173043 EAST, 3028 FEET TO THE BEGT“I HINGOF A
2000 FOOT RADIVG CURVE, CONMCAVE TO THE WEST, THENCE MORTHERLY
ALOKRG SATD 20,00 FOOT 71} DIUS CURNVE TO THE LEFT THROU Gﬁ A
CENTRAL AMGLE OF 72°87 04" (THE LONG CHORD OF WHICH BEARS MORKTH
GSP02M1 17 EAST, 2378 FEET FOR AM ARC LENGTH OF 25.46 FEET, THENCE
NORTH 31°25°22” WEST, 45,62 FUET, THERNUE SOUTH 58733157 WERT, 18,30
FRET TO THE BEGINNING OF A 287.01 FOOT RADIUS MNOMN-TAMGENT CURVE,
COMNCAVE TO THE TAST, TO WHICH A RADIAL LINE BEARS SOUTH 39°047197
WEST: THENCE MORTHERLY ALONG 5415 297.01 POOT BADIUS KUK-
TANGENT CURBVE TO THE RIGHT THRCUGH A CENTRAL ANGLE OF
1973971 (THE LONG CHORD GF WHICH BEARS MORTH 21°067 117 WERT,

101,37 FEET) FOR aN ARC LENGTH OF 101,86 FEET, THENCE MORTH 78714715

BAST, 15,18 FRET TO TIHE BEGINKING OF A 2,50 FOOT RADIUS CURVE,
CONCAVE TO THE NORTHWEST, THENCE NORTHEASTERLY ALONG SALD
2. 50 FOOT RADIUS CURVETO THE LEFT THROUGH A CENTRAL ANGLE OF
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FO5S1 P4 (THE LOKNG CHORD OF WHICH BEARS NORTH I5°387357 EART, 3.57
FEETY FOR AN ARC LENGTH OF 4.59 FEET TO THE BEGINNING COF & 10230
FOOT RADIUS REVERSE CURVE, CONCAVE TO THE EART, TO WHICH A
RADIAL LINE BRARS SOUTH 63°02°45” WEST) THERNUE NORTHERLY ALONG
SALD 102 50 FOOT RADIUS REVERSE CURVE TO THE RIGHT THROUGH A
CENTRAL ANGLE OF 267217167 (VHE LONG CHORD OF WHICH BEARS NORTH
139467377 WEST, 48,73 FEET) FOR AW ARC LENGTH OF 47,15 PEET, THENCE
NORTH 007387357 WEST, 55,31 FEET; THENCE 3CUTH 88°24°017 WEST, 3.00
FEET TO THE REGDRDING OF A4 2500 FOOT RADIUS NON-TANGENT CURVE,
CORCAVE TO THE SQUTHWEST, TO WHICH A BADIAL LINE BEARS MORTH
29224’ 0117 EAST: THENCE NORTHWESTERLY ALOMG SAID 2300 FOUT
RADUS MOM-TANGENT CURVE TO THE LEFT THROUGH A CENTRAL ANGLE
OF S0°00 007 (THE LONG CHORD OF WHICH BEARS NORTH 45°357587 WET,
3536 FEET) FOR aN ARC LENGTH OF 3927 FEET, THERCE NORTH BU3575%7
WEST, .00 FEET TO THE SOUTHERLY BIGHT-OF-WAY LINE OF 34110
“RITSSTLL RCAD”; THEMCE ALONG BAID SOUTHERLY RIGHT-OF-WAY LINE
MORTH 839°24°077 BAST, 516 8¢ FEET TO THE PGINT OF BEGININING,
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SCHEDULE B

A% the date hereof Exceptions to coverage in sddition fo the printed scepiions and
exclusions contained in said polivy form would be as follows:

E‘:'.:}

Taxes or assessments whick are not shown as existing Hens by the revords of any
tewing authority that levies taxes or assessments on regl property of by the public
records. Proceedings by a public agency which reay resull in {axesg or
seassements, or nolioss of such precesdings, whether or not shown by the recordy
of mch agenoy o by the pubbe records.

Any facts, rights, intereats or claime which are not shown by the public recoras
birt which could he sseeriaingd by an inspection of the land or which may be
aseerted by persons in possession thereol,

Rasemenis, Heng or encumbrances or claimas thereof, which are not shown by the
public records.

Pgorspancies, confiicts in boundary lines, shortage b area, encroachinesnts, or
arey other facts which a correct gurvey would discloss, and which are not ahown
by the public records.

{2} Unpstented mining ciabs: (I} reservations or exceptions i patenis or in
Acts authorizing the lssuance thereofl (¢} water rights, slaims or tille to water,
whather or not the matters exeepted under {a), {b) or (¢} are shown by the public

A T T AT A A A A Sl ol Al P i P e 1
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.

State and County Taves for the fiscal period of 2012 10 2013, & hen gow due and
pavable in the total amount of $3,247 9%, and payable in the lollowing
matallments and beoomes delinguent if not paid ag set fordh below,

First tnstailment of $813.31 unpsad delinguent thivd Monday in August

Seoond installment of $811.56 unpald delinguend first Monday w Oelober

Third instalbnent of $811.56 unpaid delinquent Srst Monday in Janumy

Fourth instatlment of 821 1.56 unpaid delinguent first Monday in March

Affects: Paveel ]

Parcel No, 163-32-101-02

State and County Taxes for the fiscal peried of 20190 10 2012, a len now due and
payable in the total amount of $12,782.88, plus costs and penaifies,

Aftecta: Paresi |

State and County Taxes for the fiscal poeiod of 20172 10 2013, a lien now due and
payable in the total amount of 32,822.08, and paysble in the followig
instailmerds and becomee delinguent if nol paid as set forth below,

Fivst iretallment of §2,214.27 unpaid delinguernd third Monday in August
Senond instabiment of $2,7219.47 unpaid delinguent first Monday in Oclobey
Third irstalimend of $2,219.47 unpaid delinguert first Monday 1n January
Fourlh installment of $2,219.47 unpaid delinquent first Maonday jo March
Affects: Parcel 1

Parcel Mo, 163.32-.141-022

State and County Taxes for the fiscal period of 2010 to 2012,  ben now due and
pavable in the total amount of $335,984 .29, phis costs and penaliies.

Affacts: Pareel 11
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State arsd Couaty Taxes for the fiscal period of 2012 o 2013, a Han now due and
pavable inthe total amount of $7,317.63, and payable in the following

ngtal nents and becomes delinguent if not paid as set forth beiow,

Firat ingtallment of $1,832 .37 unpaid delinguent therd Mondsy in August
Seoond metabinent of 31,828.42 unpaid delinguent frst Monday 1o October
Third instailment of $1,828.42 unpaid debinguent Hrst Monday in January
Fourth insiallment of 31,828.42 unpaid delinguent fivet Monday in March
Adfects: Parcel T

Paroel No, 183-32-101-0723

Srate and County Taxes for the fiscal perfod of 2016 10 2012, a hien now due and
nayzhle in the total amount of §26,814.71, plus cosis and penaliics,

Affects: Pareed 111

State and County Taxes for the fiscal perind of 2012 10 2013, a lien now due and
payable in the fotal smount of $307 660,62, and payable m the tollowing
inatallments and becomes delinguent if not paid as sat forlh below,

Firgt instaliment of 377,039 .94 vopald delinguend thivd Monday in August
Second ingiadlment of $76,873.56 unpaid delinguent first Monday i Oclobar
Third tnatallment of 576,271,586 unpaid delinguent first Monday in January
Fourth installment of 276,873 56 unpaid delinguent first Monday 1n March

Affects: Parcel 1Y

Parcel No, 16%-32-101-4124

|, State and Covnty Taxes for the fiscal petied of 2010 to 2012, 2 lisn now due and

payable in the total amoust of $912,192.21, phue costs and penaitics,

Affects: Parcel 1TV

Any supplemental or vecapture taves under NRS Chapter 361, w5 amended, which

mav becorne a len on the sublest proparty by reason of morsased valualions due
to band uss, inprovements or otherwise,
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15,

iY.

The herein described property Hes within the boundaries of CLARK COUNTY

J

WATER RECLAMATION DHBTRICT and mwy be subiest to sl assessments and

obligation thersot,

Reservations and Basernents in the patent from the United States of Amanca,

recurded September 9, 1957, in Book 139 as Docuraent Mo, 114353, of Offical
Records.

Said patent Turther reserves, and is subject o, a right-of-way not excesding
Thirty-three (33) feet in width along said boundaries, for roadway and public
whility purposes,

The intereat of the 1054, in and o all mineral rights snd righis-of- SWRY WIS
transferrad to Clark County, by instrument recorded January 28, 2000, in Book
Ne, 206001728 as Docum ert No. 006911 of Official Records.

Partigl Releass of Patent Fasement Rights of Nevade Power Company, revorded
March 1, 2007, in Book 20070301 as Docurneni No, (2730 of Dficial Records

The abave Rights of Way, nst dedicated, bas been vacated by an msirument
recorded Aungust 23, 2007, in Book 200708723, as Docwnent Mo, (4781 Olhcal
Recorde, Clark Conmty, Nevada

The above document was re-recorded on Avgust 28, 2007 in Bool 200708E8 as
Documeant Mo, 4280,

Reservations and Basements in the paterd {rom the United States of Americs,
recordad fune 7, 1962, in Book 363 as Document Mo, 295080, of Dificial
Records,

Said patent further reserves, and i3 subject to, & right-ofway nol exeesding
Thirtv-three (33) feet in width along said boundaries, for roadway and pablic
aiility purposes,

The interest of the 1.8 A, in and to all mineral rights mnd righis-of-way were
tran ﬁferrnd to Clark County, by instrument recorded January 28, 2008, it Book
Mo, H00012% as Document No, 00913 of Official Recovds,

Partial Release of Patent Pasement Rights of Nevada Power Company, recorded
Miareh 1, 2007, 1 Book 20070301 a8 Dovument No, 92730 of Official Records

The ahove Rights of Way, not dedicaled, has been vacated by sn mshmant
recorded August 23, 2007, in Book 20070523, as Document No. 04781 Official
Records, Clark County, Neovada,
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The shove document was re~recorded on August 28, 2007 in Bool 20070844
Plocument Nao. amﬂ

P eservations and Basernents in the patent fom the United States of America,
recorded October 16, 1979, in Beok 1133 a5 Document Mo, 1092838, of Uificial
Records.

Said poterd further ressrves, and is subject to, 3 right-of-way not exceedmg
Thirty-three (3%) feet in width along said boundaries, for roadway and public
utiiity purposss.

The lterest of the 1184, in and to 3l mineral rights and righte-of-way were

araferred 1o Clavk County, by instrunent recorded Janmary 28, 2000, in Book
No. 26000128 2 Doocument No. 50913 of Official Records,

Dartial Release of Patent Paseroent Rights of Wevada Power Corapany, recorded
March |, 2007, in Book 20076307 a8 Document No., 02730 of Gfficial Records

The above i gh“fs of Way, not dedicated, has been vasated by an insiriment
rocorded August 23, 2007, in Book J0070E23, as Dcurnent No, 04751 {3fhcial
ecords, Clark County, Nevads,

The shove docwment was re-racorded on Avgust 28, 2007 1in Book JULT04LLE
rocument Mo, B4280,

Reservations and Basements v the patﬂm from the United Slales of Asperiea,

recorded Decamber 18, 1979, in Bowk 1163 as Document Mo, 1122179, of
Oificial Kecords,

Sard patent furthor reg I‘V{i‘,ﬁ, and s subiest 1o, a nght-of-way not exceeding
}_ birty-ihree {5 3 &; 1 width along sald boundaries, Tor roadway and piblic
utilily parpoges,

The interest of the 1184, in snd to all mineral vights and rights-of-way wers
sranatereed o Olark County, by instrumend recorded January 28, 2000, in Book
N, 200001728 a8 Document Mo, (0813 of Gificial Records,

Tartisl Release of Paterd Basoment Righis of Nevads Power Company, teeorded
Migreh 1, 2007, in Book 20070341 as Docwsent Mo, 02730 of Oifisial Recorda

The ahave Rights of Way, net dedicated, has been vaoated by ap jnstroment
recorded August 23, 2007, in Book 20070823, as Document No, U478] 3fficial
Recards, Clark County, Nevads,
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The ghove docurnent was re-recorded on August 28, 2007 1o Book 20070HIR a3
Dooamend No, 04280,

. Terras, covenams, conditions and provisions 1o an netromend enditied, "ORANT,

BARGADS AND SALE DEED”, recorded October 5, 2004, i Book 20041003 as
Document No, 83012, of Official Records.

. An sasoment affecting that portion of said land and for the purposes thevein and

incidental vurposss thevein, in faver of RUBRHLL 215, LLC, PANTEA, LLC

AMD LAS VBGAS LAND DEY 0, LLC, for privale drainage casencent,
recorded December 34, 2004, in Eﬁﬂk 20041230 as Docwnent Mo, 81346 of
{fficial Reeords,

. An easercent affecting that portion of said land and for the purposes therein and

noidental mwpuse*f: tharelo, 1o favor of RUSSELL 215, LLO AND FANTEA,
LLC, for private drainage casoment, recorded Dec eml,& 30, 2004, 1w Book
2041230 as Docurpent No, (1347 of Official Records,

Tieed of Trust to secure an indebtedness of $15 000,000.00 and any sthey amounis

pavable under the tepma thereol:
Renordod: Tuly §, 2006 in Book 20060708 Bocument No. 04264 of Otfioal
Heoords,

Diated: Fane 26, 2006

Trustor GEMSTONE APACHE, LLC, A NEVADA LIMITE
LIABYLITY COMPANY

Trusiee: FIRST AMEBRICAN TITLE INSURAMCE COMPANY

enafiotary:  SCOTT FINANCIAL CORPORATION, ANORTH BARGOTA
CORPORATION

The amount due, terms and congditions of the indebiedness shnnld he determuned
by contacting the owner of the debt,

NOTE: The ieed of Trusi sof forth shove is purpﬁrt&:d to e a “CREDIT LIKE”
Dead of Trugt, 7t is a requivemert that the irustor of said Dead of Trust give
witten mithorization to close said credit line account wilh bepelicary wher the
Dieed of Trust {5 being paid through Nevada Title Coropany,

Terms, covenants, conditions and provisions in an Instrument entilled,
“ A SSURMPTION AGREBEMENTY, vecorded February 7, 2008, in Book 20080207
as Docurment No. $14K3, of Gﬁmm} Pacords,

First Amendment to the above Sanior Deed of Truat for an additional
$13,000,000.00 recorded Feluuary 7, 2008 in Book 20080207 as Docurnent Mo,
(11484
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An Agreerpert whish atatee that this dovurnerd was subordinated 1o Dend of Trusf
renoried February 7, 2008 in Book 20080207 of Oifficial Records as Dovument
o, 01482 By agreement executed by SCOTT FINANCIAL CORPORATION,
recorded Febroary 7, 2008 in Book 20080207 of Official Records as documant

number G1488.

Pised of Trust 1o secure an indebtedpess of $10,000,000.04 and sny other amounds
payable under the terms thereof

Recorded: Faby &, 2006 in Book 20060705 Document Mo, 34263 of Othaal
Records.

Viated: June 26, 2006

Trustor: OEMETONE APACHE, LLO, A NEVADA LIMITED
LIARILITY COMPANY
Trustee: FIRST AMERICAN TITLE INRURANCE COMPANY

Beneficiary:  SOOTT FINANCIAL CORPORATION, A NORTH DAKOTA
CC}RPGRAT}UH

The amount due, terves and conditions of the indebtedness should be determined
by contacting the owner of the debt,

WNOTHD The Deed of Truat st forth above is purporied 1o be s PCREDIY LINET
Deed Eﬁ Trust, |18 a veguirement that the frustor of said De sedt of Trust give
wiliten authoerizaiion (o close suid or ﬁtdii Hne account with beneficiary when the
[3eed of Trust is being paid through Mevada Title Company,

First Amendment 1o the above Junicr Dead of Trust for an additional
28 000, 000.00 recorded May 22, 2007 bn Book 20070522 as Pocument No,
(4011, of Gificial Records,

Terme, covenants, conditions and provisions in an insinument entitled,
A BRUIMPTION AGREEMENT”, recorded Febmasy 7, 2008, in Book 20085207
sz Document No, 01483, of t}ﬂ_maﬂ Records,

An instrument porports to mmodify the torms of the hereinabove stated Deed of
Trust as therein provided, executed by GEMSTONE DEVELOFMENT WEST,
INCL A NRVADA CORPORATION and SCOTT FINANCIAL

C*R}’HRA:: ION, A NORTH DAROTA COR %”ﬁl{ﬂih}\\ A dremrdﬁ-d
I*‘ﬁ:-h@_ wary 7, 2008, in Book HBAZ07T as Docwnent No. § 1488 of Offieisl Kecords,

An Agresment witel states that thiz docuwrnent was suborbo sted 1o Dead of Trust
7, in.

scorded Febr wy 7 "{ W% R Lok TODNRGRNT nf Oificial Records ms Docuniant
No 01482; By apreament exesuted m SOOTT FINANCIAL CORPORATION,

recorded F ai&marf 1,3 8 in Book 20080207 of Offisial Re La:iui-,%- docranent
number §1486,
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25 Tieed of Trust tn seours an indebtedness of $13,000,000.00 and any other amounts

24,

.
h.'i

nuvable under the terma thereofl

Racoyded: Pady 5, 2006 in Book 20066705 Document No, 4268 of Official
Records.

Viated: June 28, 2006

Trusior: GEMSTONE APACHE, LLC, A MEVADA LIMITRL
PIARILITY COMPANY

Trugies; FIRET AMERICAN TITLE NSURANCE COMPANY
Beneficiary:  SCOTT FINANCIAL CORPUORATION, AMNORTH DARKOLA
CORPORATION

The amount due, ters snd conditions of the indebtadness should be determined
by contacting the owner of the debt,

NOTE: The Dieed of Trust set forih above s parported to be o “UREDTT LINE”
Desd of Tt 1 is a reguivernent that the trasior of said Dreed of Trust give
written suthorization to oloze said credit line account with beneficiary when the
Deed of Trost is being paid throggh Nevada Title Company,

Firel Amendment to the above Third Deed of Trust for an addificnal
$£10.000,000.80 recorded Qotober 24, 2007 in Book 200714524 as Document Mo,
04182, of Dificial Keeords,

Terms, covenants, conditions and provisions in ap instrument eptitied,
“ASSTIMPTION AGREBMENT?, reourded February 7, 2008, in Dock 20080207
an Document Mo, 01483, of Official Records,

An Apreernent which states (hat this dovument was subordinated io Deed of Trust
recorded February 7, 2008 in Book 20080207 of Official Revords ag Uocument
Mo. (1482 By agrecment executed by 3COTT FINAMNUIAL CORPORATICK,
recorded Felroary 7, 2005 in Book 20080207 of Official Recorda as document
by 1480,

Second Amendment o the above Third Deed of Trust for an additional

$G 000,000,060 recnrded Soptember 9, 2608 in Book 20080909 as Dooument No.
33943 ot Gffjeial Racords,

Terma, covenants, conditions and provisions In su Instrument sutitled,
SIAPROYVEMENT PHASING AGREEMENT”, recorded February 7, 2007, o
RBook 20070207 as Documernd No, 04335, of Gfficial Records.

An casement effeciing that portion of said land and for the purposes thersin afnd

incidental purposes thereto, in favor of COUNTY OF CLARK, foy pedestrian
gocess and wiility, recorded August 23, 2007, in Book 20070823 as Document Mo,
(4784 of Official Recurds.
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28, Order of Vaeation: ﬁny sasements not vacated by that cortan Ovder of Vacation

reoorded August 23, 2007 o Book 20070823 as Dooument No. D4TH T of Gfficial
Racords,

The above docuraent was re-recorded on August 28, 2007 in Book 20070HZE as
Dractioent Mo, 04280,

. Terms, covenants, conditions and provisions It sn instrument antitied,

SOEVELOPMENT AGREEMENT™, recorded November 28, 2007, in Book
20071128 as Document No, 04643, a:sf Officinl Beoords,

Cipsdinanes to Adopt the Teveloproent recorded Movember 25, 2007 in Book
20071128 as Documeant Wo, 04645, of Otficial Reocords.,

Terms, covenands, condilions and provisions in ag ingtrurpent enditled, "0OFF-

SETHE IMPROVEMEMNT AGREFEEMENT recorded Diecamber 3, 2007, in Book
20071203 as Document No, 00472, of Uificial Records,

An sasement affecting that pvr“mn of zaid land and for ibe pu*pr:}sa% theremn and
incidental purposes thersto, tn favor of LAS VEGAS VALLEY WATER
DINTRICT, for water lines, recorded January 3, 2008, 1 Book ,g{)i}&{}lu'ﬁ 48
Drocurpent No, 03138 of Otficial Recods,

3. Deed of Trust 1o secure sn indebiednass of $110,000,000 00 and any other

amnunts pavabic under the lenns thereof

Reoorded: Febguary 7, 2004 in Book 20080207 Document No, 31482 of
Oficial Records,

Crafedd: January 22, 2008

Trastor: SEMSTONE DEVELOPMEMT WERT, INC., A NEVADA
CORPORATION

Trigies: COMMONWEALTH LAMND TITLE INSLURANCE COMPANY

Benchiciary:  SCOTT FINANCIAL CORPORATION, AMNORTH DARKOTA
COBRPORATION

The amours due, terma and conditions of the indebledness st kg e determined
by contacting the owner of the debt,

1. An easement affecting that portion of said land and for the purpossy therein and

incidental purposes thereto, in favor of LAS VEGAS VALLEY WATER
DISTRIOT, 5 Ouast Municipal Corporation, for pipelines, recorded fuly 3, 2008,
in Book 20080703 as Dosument No, 80633 of Gliicial Bocords,

Imentionally omitted {enpunged in Case 08-A371301-R/08-A5YIZ2E-B)
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A olaint of Mechanie’s Lien by LAS VBEGAS PIPELINEG, LLC, recorded July 28,
2008 in Book 20080729 of Official Records 38 document number 0190,
Agmegni: $217,911.28

& clatg of Mechanie™s Lien by PATENT CONSTRUCTION SYSTEMS,
recorded September 2, 2003 in Book 20080502 of CGifizial Records as document
nunber §36072.

Amount: $374,263.70

The sbove Hen was amended by Amended Noties of Lien recorded Kovember 12,
2008 in Book 20081112 as Diooument Do, 85538 of Official Records,

An action cotmenced in the District Conwrt, dated Yune 4, 200%, Case Mo,
ASTIZ28, eptitled, “PATENT COMSTRUCTION SYSTEMS, A BIVISION OF
HARKSCO CORPORATION'S NOTICTE OF LI PEMNDENS”, PATENT
COMSTRUCTION SYSTEMS, A DIVISION OF HARSCO CORPORATION, A
FOREION CORPORATION ~ve- GEMSTONE DEVELOPMENT WESRT, INLC,
ANBYVADA CORPUORBATION, NORTHRTAR COMNCRETE, IMC., A NEVADA
COREPORATION: PLATTE RIVER IMSURAMCE COMPARNY, A SURETY,
RICHARD THORNTON, AM INDIVIDUAL, SCOTT FIMAMCIAL
CORPORATION:; AN DOES [ THEOUGH X

Notice of Pendency of said Action was recorded hune 1, 2009 in Book 20090616
a5 Document No, 04082 of Official Revords,

' An easement affecting that portion of said tand and for the purposes thersin and

incidendal purposss thereto, in faver of LAS VEGAS VALLEY WATER
DISTRICT, a Cuast Municipal Corporation, fow pipshines, recorded September 2,
2008, in Book 200803909 as Document Mo, #1209 of Gificial Reoords,

A olaim of Mechanie's Lisn by AHBEN REMTALS, INC,, recurded September

24, 2008 in Book 20080924 of Cfficial Records as dooursent mumber 04254,
Amount; 869 260,04

A claim of Mechanic’s Lisn by THE PRESSURE GROUT COMPANY, recorded
September 30, 2008 in Book 20080830 of Official Records as docurnend number
G047

Armount: 379 .420.00

The ahove Hen was amended by Asvended MNotice of Lien recordad May 4, 2018
in Book 20100504 as Docweent Mo, B11986 of Official Renords,
New Amouni: $79,420.61
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44, A elaim of Machanio™s Lien by READY MIX, INC., recorded Cotober &, 200810

41,

42,

Book 20081006 of Official Becords sa domunent number 43091
Arnount $754.618 8¢

An action cormmenced in the District Cour, dated Apnl 9, 2009, Case No,
AST77623, spuitled, “NOTICE OF LIS PENDENS”, READLRY MIX, INC, &
PMEVADA CORPORATION wvs- CONCRETE VISIONS, INC,, AMEVADA
CORPORATION:, CEMSTONE DEVELUPMENT WEST, INC,, ANEVADA
CORPORATION: ALEXANDIER EDBRLSTEIN, SELINA MARIE CISHERON,
JUAN B, PULIDG: PLATTE RIVER IKBURANCE COMPANY, A FOREIGKN
CORPORATION, APCO CONMSTRUCTION, INC,, A MEVADA
CORPORATION, AND DOES P THROGUGH X, INCILAUSIVELY

Notice of Pendency of said Action was recorded Aprid 12, 2010 1 Book
20100412 as Dooument No, 81733 of Official Records.

A claim of Mechanic’s Lien by SIERRA REINFORCING, recorded Ostober 14,
2008 in Book 20081014 of Officis] Records ss decurnerd number $1768,
Amouni; 420,157 .90

Ar action commensad in the Distric! Court, dated Febraary 27, 2008, Case No,
AS83289, entitied, “NOTICE OF LIS PEMNDENSY, UINTAR INVESTMENTS,
PO ANEVADA LIMITED LIARILITY COMPANY IWB/A SIERRA
BRINFCROING ~va- APCD CONSTROUCTION, A WEVADA CORPORATION,
CGEMETONE DEVELOPMENT WEST, IMNC., ANBEVADA CORPURATION,
AMD DOES TTHROUGH X

Notice of Pendonoy of said Action was recorded March 2, 2009 in Book
20000302 as Tiocurment No, 80930 of Official Reoords.

A chaim of Mecharse's Lien by ARPCO CONSTRUCTION, racorded November &,
2008 in Book 20081106 of Official Records as desamend number 3327,
Asnouat: $20, 782,658 .95

An acticn commenced in the District Courd, dated Diecomber 9, 238, Case Nu,
ASTVIR, entitled, “WNOTICE OF LIS PENDENSY, APCO COMNSTELCTION, &
MEVADA CORPORATION ~vs- GEMSTONE DEVELOPMENT WEST, INC,,
A NEYVADA CORPORATION, NEVADA CONSTRUCTION SERVICES, A
NEVADA CORPORATION, SCOTT FINAMNCIAL CORPORATION, A
NORTH DAKOTA CORPORATION, COMMONWEALTH LAND TTTLE
IPISURANCE COMPANY; FIRST AMERICAN TITLE INSURANCE
COMPBANY: AND DOES TTHROUGH X

Motice of Pandency of said Action was recorded December 16, 2008 n Book
FONRT210 as Doownent No., 82470 of Official Records,

AA001744
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The above len was amended by Amended and Restated Notics of Lisn recorded
Febroary 11, 2009 in Book 20090211 a¢ Document WNo. §4054 of (fficial
Beoords,

A clatm of Mechanic's Lien by STEEL STRUCTUREY, MO, recorded
November 14, 2008 in Book 20081114 of Official Records as document nunther
G1275,

Aynount: $161,000.00

An easement affecting that portion of said land and for the purposes therein and
incidental purposes thoreto, in favor of NEVADA POWER COMPANY, IVE/A
NV BENBRGY, for elacirical Bres, recorded Movember 14, 2008, 1n Book
20081114 as Document N, 84014 of Offical Kecords,

A cladm of Mechanic’s Lien by WNEVADA PREFAD ENGINEERS, INC,,

vegorded Movermber 21, 2008 in Book 20081121 of Gifiomi Becords a 5 document
mamber 85199,
Amount: $1,007,790.15

L A claim of Mechanic’s Lien by TRI CITY DRYWALL NG, moorded Noverobes

26, 2008 v Book 20081128 of (fficial Records as donument nursber 4755,
Adnaants 845179578

A claim of Mechante’s Lien by TRICITY DRYWALL IXC , reeorded Nevember
26, 2008 in Bonik 20081126 of Officist Records ag dmun'aur.u numnber 04807,
Amount: PARG, 64507

A claim of Mechanie’s Lien by ARCH ALLMIMUM AND GLASE CO,, INC, -

A7, racorded Decamber 1, 2008 in Book 20081201 of Official Becords as
document number §7451,

Agmouni; $30,383.65
Intentionally omitted (Bypunged Case B4-A57 128k

4 claim of Mechsnie's Lisn by HYDROPRESSURE CLEANING, INC.,

recorded Docember 2, 2008 in Book 20081202 of Official Records a3 documernd
punber (14781,
Aot 3400, 000,06

51, Tredications and Bacemenis as shown on the recorded Map referred 1o herein, on

fils in Book 141 of Plats, Fage 28, of Official Hecords.
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52, A claim of Mechanic’s Lien by ACCURACY GLASS & MIBERUK COMPAINY,
ING., recorded December 3, 2008 in Book 200812035 of Offical Records as
document nuinber 81947,

Armount $1,956,802.53

ol I I

The ahove Hen was amended by Amended Motice of Lien recurded February Z,
009 in Book 20090202 as Document WNo. 00834 of Gificiat Records,

An action commenced in the Dhietrict Court, dated April 7, 2009, Case No,
ASE7168, entitled, “NOTICE OF LIS PENDENS”, ACCURACTY GLASE &
MIBEGR CUMPARNY, INC., A NEVADA CORPORATION wve- ASPHALY
FRODUIOTS OORP., A NEVADA COBFORATION, APCO CONSTRUCTION,
A NEVADA CORPORATION, CAMCO PACIFIC CONSTRUCTION
COMPANY, INC., &4 CALIFORNLA CORPORATION, GEMSTONE
DEVELOPMENT WERAT, INC., NEVADA CORPORATION; FIDELITY AND
DEROSIT COMPANY OF MARYLAND, DOER I THROUGH ¥, ROE
CORPORATIONS I THROUVIGH 3 BOE BONDING COMPANIES |
THROUGH ¥ OB LEMDERS T THREOUGH X, INCLUSIVE

Motice of Pendenoy of said Action was recorded April 9, 2009 in Book 200906409
as Drocuroent No. 81356 of Offteial Racurds.

An action commenced o the Dhstrict Court, dated Fune 23, 2008, Lead Case Mo
ASETIER, COMSOLIDATED WITH AST1792, 4574591, ASTT023, A58I2ER,
ASRATIG AN ASETIES, entitled, “ACCHRACY GLASE & MIERUR
DOMPAMY, TNCOS AMENDED NOTICE OF LIS PENDENS", ACCURACY
OLASE & MIBROR QUMPANY, INC., A MEVADA CORPORATIUN ~va-
ASPHALT PRODUCTS CORFP., A NEVADA CORPORATION, APLD
COMSTRUCTION, A NEVADA CORPORATION, CAMOO PACIFIC
COMSTRLICTION COMPANY, INC., & CALIFORNIA CORPORATION;
GEMSTOME DEVELOPMENT WEST, INC,, MEVADA CORPCGRATION;
FIDELITY AND BEPOSIT COMPANY OF MARYLAND, SCOTY i
PINANCIAL CORPORATION, A MUORTH DAKOTA CORPORATION, DOES
TTHRGUGH ¥ ROE CORPORATIONS I THROUGH X; BOE BOMNDING

COMPARIES T THROLUGH X OB LENDERS I THRGUGH ¥, INCLUSIVE

e R R L

Nitice of Pendency of said Action was recorded June 23, 2009 in Book 20050615
as Document Mo, 80234 of Offictal Records,

An Amended Notice of Lis Pendena was revovded July 23, 2012 in Book
126723 as Document Mo, 01819 of Official Records.

53, Intentionally omitied {Expunged Case 08-A5T71228-B)
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54. A clanm of Mechanic’s Lien by LAS VEGAS PIFELINT LLC, recoxded

Y

Lo

scember 16, 2008 in Book 20081216 of Official Reeords as document number
GO04218,
Amount: $373,852 4%

4

The effect of an instrument eniitfed, PARTIAL RELEASE OF LIEN, Recorded
Pebruary 14, 2009 jn Book 20090210 as Docurent No, 82380 of Official
Records,

Mew Amount; $358,8%E.42

The above lien was amended by Amended and Restated Notie of Lien recorded
April 1, 2009 in Book 20080401 as Document No, 04564 of Ofihesal Records.
WNew Araount; $202,892.07

An sction oommenced o the Dhsiriet Court, dated June 13, 2008, Case Mo.
A571228, entitled, “LIS PENDENS”, LAS VEGAS PIPELINE, LLO ~vs- AFCO
COMSTRUCTION, A NEVADA CORPORATION; GEMSTONE
DEYELOPMENT WEST, INC.; CAMCO PACTFIC CONSTRUCTION
COMPANY, INC.: DOES 1.40, DOE CORPORATIONS 1-40, DOE BONDING
COMPANTER 1-40: DOE QURTTIES 1-14; DOE LENDERS 1.10; ARND DOE
TENANTE 1-10, INCLUSIVE

Wetice of Pendency of said Action was recorded June 15, 2009 in Book 20090615
as Document No. 4814 of Ofticial Records,

A claim of Mechanic’s Lien by ROBERT DL FORD T B.A. BRUIN PAINTING,

CORPORATION, recordad December 17, 2008 in Book 20081217 of Dihicial
Eecords as documpent manber 001837,

Amount: $641 74833

The above lien was amended by Amended/Restated Notice of Lien recorded
February 3, 2009 in Bool 20090203 as Document No, 60315 of (rificial Records,
New Amount: §771,401.3%

An setion commenced in the District Court, dated April 24, 2009, Cage No,
ASE7168, entitied, “NOTICE OF LIS PENDENS”, BRUIN PAINTING
CORPORATION, A CALIFORNIA CORPORATION -vs- CAMCO FACIFIC
CONSTRUCTION COMPANY, INC., A CALIFORNIA CORPORATION;
GEMSYSTONE DEVELOFMENT WEST, INC,, NEVADA CORPORATION;
FIDELITY AND DEPOSIT COMPANY OF MARYLAND,; DOES I THROUGH
X ROR CORPORATIONS I THROUGH X; BOE BONDING COMPANIES |
THROUGH X LOE LENDERS I THROUGH X, INCLUBIVE

Nuotice of Pendenay of sald Action was recorded April 29, 2008 in Book
20096428 ax Document No, 00143 of Oficial Records.

AA001747
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An action commenced in the Distriot Courd, dated Jone 22, 2868, Lead Case Mo,
AGRTIAR, CONSOLIDATED WITH AXTIT792, A574381, AST7EZ3, ASR3IEY,
ASEATAG ANE AS8T168, entitled, “BRUIK PAINTING CORFOHATIONY
AMBRNDED NCOTICE OF LIS PEMNDENSY, BRUINM PAINTING
COBRPORATION, & CALIFORNIA CORPORATION wva CAMUC PAUIRIC
CONSTRUCTION COMPAIY, INC,, A CALIFORNIA CORPORATION,;
GEMSTONE DEVELOPMERNT WEST, INC., MEVADA CORPORATION;
FIDELITY AND DEPOSIT COMPANY OF MARYLAND, 3COTT
FINANCIAL CORPORATION, A KORTH DAKOTA CORPORATION,; 2GRS
VYHROGUGH 3 ROE CORPORATIONS | THROUIGH X, BOE BONDEING
COMPANEES I THROUGH X LOE LENDERS T THROUGH X, IMOLUSIVE

Notioe of Pendenoy of 3aid Action was recorded June 25, 2009 1 Book 20050625
as Document No. 00233 of Official Records,

An Amended Notice of Lis Pendens was recowded July 23, 2012 in Book
20120723 as Dovament No, 01817 of (Official Records.

Intentionally omitted (Expunged AST1228]
Cinientionaily omiticd (Hxpunged AST1Z2ZE}

A claim of Mechanic’s Lizn by FAST GLASRS, recorded Decamber 18, 2008 o

Hook 20051218 of Official Records as document number 031548,
Aot 148 00000

An Amended Motics of Lis Pendens was recorded huly 23, 2012 w1 Book
20120723 as Document Mo, $1815 of Gificial Recoxds.

Irterdionally ornitted {Expunged A371228)
. ) i g

A claim of Mechanie’s Lion by CRRATIVE HOME THEATRE, LLO, recorded
Deceraber 19, 2008 in Rook 20081219 of Officiel Records as document number
(3972,

Amount: $57.611.11

A claim of Mechanic’s Lien by CREATIVE HOME THEATRE, LLC, recorded
Diecombeor 19, 2008 in Book 20081219 of Official Records as document number
G974,

Araoung: $57.611.11

. A clabm of Mecharic's Lisn by CREATIVE HOME THEATHEE, LLC, recordad

Diecsniber 18, 2008 in Book 20081219 of Official Records as document yemmbes
{33874,
Amount: RES 260,82

s i e o s o o s o
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O

A olain of Mechanie’s Lien by CREATIVE HOME THEATRE, LLC, recorded

Docoraber 19, 2008 i Book 20081219 of Gificial Records as dosument nuinber
HWGTS,
Amount; $E3,362 02

A claim of Mf::chania’% Vien by CREATIVE HOME THHATRE, LLE, recorded
December 19, 2008 in Book 20081219 of (Official Records as document rsmber
a7,

Amnount; ¥3,685.18

& claim of Mechanic’s Lisn by CREATIVE HOME THEATRE, LLC, reoovded
December 15, 2008 in Book 20081219 of Gfficial Records se docurnent number
BOBT.

At £3,257.73

A claion of Mechamie's Lien by ZITTING BROTHERS COMSTRUCTION,

recorded Decernber 23, 2008 in Boolk 20081223 of f)ﬂmcsa Records as document

aumber 036490,
Arnournd 785 405,41

An action ormmenced it the Distriet Court, dated Apeil 36, 2009, Cage Mo, A-U9-

SRGT95.C, entitled, “NOTHCE GF LIS PENDENY", "’TTTEN{‘ BROTHERS
CONSTRUCTION, INC., A UTAH CORPORA THOM v GTEMRTOME
DEVELC PMENT “‘v' EST, INC., ANEVADA CORFORATION; APCO
CORNSTRUCTION, A MEVADA CORPORATION, AND DOES PTHEOUGH
K ROF QORPORATIONS T THROUGH X, BOLE "1;0\ MG COMPANIS
’aHRC‘ IGH X AND LOB LENDHEES I THROUGH X, IMCLUGSIVE
Wrdioe of Pendenoy of gaid Action was recorded May 1, HLEUQ i Boolk 200805487
as Drpoument Mo, 34227 of Ofticial Records,

The shove Hen was amendded by Amended Motice of Lien raoorded Apml 7, 2018
in Book 20100407 as Document No, 02126 of Official Records.
WNeaw Amount: $758,557.16

The above lien was amended by Amended Motice of Lien reonyded Aprid 7, 2616
in Book 20100407 as Docwnent No. 2127 of Official Records.
New Amsouni; $750,3887.1¢

Ths: ahove lien was amended by Amendad Notice of Lisn recorded Apnl 7, 2010
in Book 20100407 ag Document No. 82128 of Official Records,
Wew Amount: $750,807.16

AA001749
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67, & claim of Mechanio’s Lien by HD SUPPLY WATHERWORKS, LP, recorded
December 28, 2008 in Bork 20081229 of Gifcial Records ax docoment number
G767,

Aramunt: 325,441 .49

The above Han was amended by Arvoended Notioe of Lien recordsd February 4,
2509 in Book 20090204 as Document Mo, 04357 of Official Records.

An sction commenoced in the District Court, dated Apeid 24, 2009, Case No.
ASR716%, entitled, “NOTICE OF LIS PENDENS”, HI3 SUPPLY
WATERWORKS, LP, A FLORIDA LIMITED PARTNERSHIP ~vs- AP0
CONSTRUCTION, A NBYVADA QURPORATION, CAMOO PACIFIU
CONSTRUCTION QUMPAMY, INC., A CALIFORNIA CORPOVATION,
CERMRTOME DEVELOPMENT WEST, INC., MEVADA CORPORATION,
IEFR BEIT PLUMBING COL LLC, ANEVADA LIMTEDLIABHLTY
COMPANY:; BE& E FIRE FROTECTION, LLC, ANEVADA LIMITED
LIABTLITY COMPANY, FIDELITY AND DEROSIT COMPANY OF
MARYLAND: OLD REPUBLIC SUBETY, PLATTE RIVER INSURARCE
COMPANY: BOHES | THREOUGH X BROE CORPORATIONS I THREOUGH X,
BOP BONDING COMPANMIES I THROUGH X, LOE LENDERS I THROUGH

XUINCLUSIVE

Nptice of Pendency of sajd Action was recorded April 29, 2009 1 Book
20000429 as Document No, 88144 of Official Records,

Axt action comumenced in the District Court, datod June 22, 2009, Lead Case No,
AS87168, CONRCLIDATED WITH A571792, AST4381, ASTT623, ASKIZEY,
ASR4AT30 AND ASETIER, entitied, “HD SUPPLY WATERWORES, LE'S
AMENMDED MOTICE OF LIS PENDEMS™, HE SUPPLY WATERWORKS, LY,
AFPLORIDA LIMITED PARTNERESHIP —ve- APCQ COMSTRUCTION, A
NEVADA CORPORATION, CAMCD PACIFIC COMETRUCTION
COMPAINY, INC., A CALIPORNMIA CORPORATION, GEMSTONE
DEVRLOPMENT WEST, ING,, NEVADA CORPGRATION, Jebl HELT
PLUMBING OO, LLOC, ANEVADA LIMITED-LIABILITY COMPAMY, b &
0FIRE PROTECTION, LLC, AMBYADA LIMITED LIABILITY COMFANY,
FIDELITY AND DEPOSIT COMPANY OF MARYLAND,; OLD REPUBLIC
SURETY: PLATTE RIVER INBURANCE COMPANY, SCOTT FINANCIAL
CORPORATION, A NORTH DAKOTA CORPORATION, DOES I THROQUGH
¥ ROR CORPORATIONS I THROUGH ¥; BOE DONDING COMPANIEE |
THROUGH X LOE LENDERS I THROUGH X, INCLUSIVE

Wotice of Pendeney of eatd Action was recovded Fune 23, 2009 in Book 20000625
as Drocurnent Mo, 80236 of Official Records,

AA001750
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INDEX TO APPENDIX TO RESPONSE TO ORDER TO SHOW CAUSE

DOCUMENT DESCRIPTION CASE VOL. | BATESNOS.
Atlas Construction Supply, Inc.’s A574391 1 1-16
Complaint (filed 10/24/08)

Ahern Rentals, Inc.’s Complaint (filed AS574792 1 17-30
10/30/08)

Platte River Insurance Company’s AS574792 1 31-45
Answer and Crossclaim (filed 11/19/08)

APCO Construction’s First Amended A571228 1 46-63
Complaint (filed 12/08/08)

Cabinetec’ s Statement and Complaint A571228 1 64-73
(filed 02/06/09)

Uintah’'s Complaint (filed 02/23/09) A583289 1 74-80
Tri-City Drywall, Inc.’s Statement and A571228 1 81-88
Complaint (filed 02/24/09)

Noorda Sheet Metal Company’s A571228 1 89-165
Statement and Complaint (filed 03/02/09)

Camco Pacific Construction Company’s A580889 1 166-172
Answer and Counterclaim (filed

03/06/09)

The Masonry Group Nevada’'s Complaint | A584730 1 173-189
(filed 03/10/09)

PCI Group, LLC (filed 03/11/09) A584960 1 190-196
APCO Construction’s Answer to Steel A571228 1 197-216

Structures, Inc, and Nevada Prefab
Engineers, Inc.’s Amended Statement and
Crossclaim (filed 03/12/09)

Page 1 of 12
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DOCUMENT DESCRIPTION CASE VOL. | BATESNOS.
Cell-Crete Fireproofing of Nevada, Inc.’s | A571228 1 217-233
Statement and Complaint (filed 03/12/09)

Stedl Structures, Inc. and Nevada Prefab A571228 1 234-243
Engineers, Inc.’s Second Amended

Statement and Complaint (filed 03/20/09)

Insulpro Projects, Inc.’s Statement (filed A571228 1,2 | 244-264
03/24/09)

APCO Construction’s Statement and A584730 2 265-278
Complaint (filed 03/26/09)

Dave Peterson Framing, Inc.’s Statement, | A571228 2 279-327
Complaint, and Third-Party Complaint

(filed 03/27/09)

E&E Fire Protection, LLC’ s Statement, A571228 2 328-371
Complaint, and Third-Party Complaint

(filed 03/27/09)

Professional Doors and Millworks, LLC's | A571228 2 372-483
Statement, Complaint, and Third-Party

Complaint (filed 03/27/09)

Hydropressure Cleaning, Inc.’s Statement | A571228 2 484-498
and Complaint (filed 04/03/09)

Ready Mix, Inc.’s Statement and First A577623 2,3 |499-510
Amended Complaint (filed 04/03/09)

EZA P.C. dba Oz Architecture of A571228 3 511-514
Nevada, Inc.’s Statement (filed 04/06/09)

Accuracy Glass & Mirror Company, A587168 3 515-550
Inc.’s Complaint (filed 04/07/12)

John Deere Landscapes, Inc.’s Statement, | A583289 3 551-558

Complaint, and Third-Party Complaint
(filed 04/08/09)

Page 2 of 12
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DOCUMENT DESCRIPTION

CASE

VOL.

BATESNOS.

Helix Electric of Nevada, LLC's
Statement and Third-Party Complaint
(filed 04/14/09)

A587168

559-595

Republic Crane Service, LLC (filed
04/17/09)

A583289

596-607

Bruin Painting’ s Statement and Third-
Party Complaint (filed 04/24/19)

A587168

608-641

HD Supply Waterworks, LP s Statement
and Third-Party Complaint (filed
04/24/09)

A587168

642-680

The Pressure Grout Company’ s Statement
and Complaint (filed 04/24/09)

A571228

681-689

Heinaman Contract Glazing (filed
04/27/09)

A587168

690-724

WRG Design, Inc.’s Statement and
Third-Party Complaint (filed 04/28/09)

A587168

3,4

725-761

APCO Construction’s Answer to Cell-
Crete Fireproofing of Nevada, Inc.’s
Statement and Complaint and Crossclaim
(filed 04/29/09)

A571228

762—-784

Executive Plastering, Inc.’s Statement
(filed 04/29/09)

A583289

785-792

Zitting Brothers Construction, Inc.’s
Complaint (filed 04/30/09)

A589195

793-799

Camco Pacific Construction Company,
Inc. and Fidelity and Deposit Company of
Maryland’s Answer to Noorda Sheet
Metal Company’s Third-Party Complaint
and Camco Pacific Construction’s
Counterclaim (filed 05/05/09)

A571228

800-817

Page 3 of 12
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DOCUMENT DESCRIPTION

CASE

VOL.

BATESNOS.

Camco Pacific Construction Company,
Inc. and Fidelity and Deposit Company of
Maryland’s Answer to Professional Doors
and Millworks, LLC’ s Third-Party
Complaint and Camco Pacific
Construction’s Counterclaim (filed
05/05/09)

A571228

818-835

Camco Pacific Construction Company,
Inc. and Fidelity and Deposit Company of
Maryland’s Answer to E& E Fire
Protection, LLC’s Third-Party Complaint
and Camco Pacific Construction’s
Counterclaim (filed 05/05/09)

A571228

836853

Camco Pacific Construction Company,
Inc. and Fidelity and Deposit Company of
Maryland’s Answer to The Masonry
Group Nevada, Inc.’s Complaint and
Camco Pacific Construction’s
Counterclaim (filed 05/05/09)

A584730

854-871

Camco Pacific Construction Company,
Inc. and Fidelity and Deposit Company of
Maryland’'s Answer to Cabinetec, Inc.’s
Complaint and Camco Pacific
Construction’s Counterclaim (filed
05/05/09)

A571228

872-888

Graybar Electric Company, Inc.’s
Complaint (filed 05/05/09)

A589677

889-894

Olson Precast Company’s Complaint
(filed 05/05/09)

A589662

895-900

Fast Glass, Inc.’s Statement (filed
05/13/09)

A584730

901-946

Page 4 of 12
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DOCUMENT DESCRIPTION

CASE

VOL.

BATESNOS.

HD Supply Construction Supply, LP dba
White Cap Construction Supply, Inc.’s
Complaint (filed 05/14/09)

A590319

947-970

Camco Pacific Construction Company,
Inc. and Fidelity and Deposit Company of
Maryland’'s Answer to Insulpro Projects,
Inc.”s Complaint and Camco Pacific
Construction’s Counterclaim (filed
05/15/09)

A571228

971-988

Terra South Corporation dba Mad Dog
Heavy Equipment’s Statement and Third-
Party Complaint (filed 05/19/09)

A589662

989-997

Ahern Rentdl, Inc.’s Statement and
Complaint (filed 05/20/09)

A589662

4,5

998-1007

Southwest Air Conditioning, Inc.’s
Statement (filed 05/20/09)

A589662

1008-1013

Ferguson Fire & Fabrication, Inc.’s
Statement and Complaint (filed 05/27/09)

A583289

1014-1022

Republic Crane Service, LLC's Amended
Statement (filed 05/27/09)

A583289

1023-1033

Pape Materia Handling dba Pape Rents
(filed 05/29/09)

A571228

1034-1046

Selectbuild Nevada, Inc.’ s Statement
(filed 05/29/09)

A583289

1047-1059

Buchele, Inc.’s Statement (filed 06/01/09)

A583289

1060-1071

Renaissance Pools & Spas, Inc.’s
Statement (filed 06/01/09)

A583289

1072-1083

Executive Plastering, Inc.’s First
Amended Complaint

A580889

1084-1094

Page5 of 12
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DOCUMENT DESCRIPTION CASE VOL. | BATESNOS.
Supply Network dba Viking Supplynet's | A577623 5 1095-1100
Statement and Complaint (filed 06/12/09)

LasVegas Pipeline, LLC's Statement and | A571228 5 1101-1107
Complaint (filed 06/15/09)

Creative Home Thesatre, LLC’s Statement | A583289 5 1108-1115
(filed 06/16/09)

Inquipco’ s Statement and Complaint A571228 5 1116-1123
(filed 06/23/09)

Accuracy Glass & Mirror’s First A571228 5 1124-1138
Amended Complaint (filed 06/24/09)

Bruin Painting’s Amended Statement and | A571228 5 1139-1150
Third-Party Complaint (filed 06/24/09)

HD Supply Waterworks' Amended A571228 5 1151-1167
Statement and Third-Party Complaint

(filed 06/24/09)

Heinaman Contract Glazing’'s Amended A571228 5 1168-1179
Statement and Third-Party Complaint

(filed 06/24/09)

Helix Electric of Nevada, LLC dbaHelix | A571228 5 1180-1194
Electric’'s Amended Statement and Third-

Party Complaint (filed 06/24/09)

WRG Design, Inc.’s Amended Statement | A571228 5 1195-1210
and Third-Party Complaint (filed

06/24/09)

Ahern Rentals, Inc.’s First Amended A571228 5 1211-1232
Statement and Complaint (filed 06/23/09)

The Masonry Group Nevada, Inc.’s A571228 5 1233-1250

Statement and Complaint (filed 07/07/09)

Page 6 of 12
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DOCUMENT DESCRIPTION

CASE

VOL.

BATESNOS.

Northstar Concrete, Inc.’s Statement and
Complaint (filed 07/09/09)

A571228

1251-1265

Camco Pacific Construction Company,
Inc.’s Statement and Complaint (filed
07/10/09)

A571228

1266-1287

Granite Construction Company’s
Statement and Complaint (filed 07/22/09)

A571228

1288-1295

HA Fabricators, Inc.’s Complaint (filed
08/10/09)

A596924

1296-1304

Club VistaFinancial Services, LLC and
Tharaldson Motels 11, Inc.’s Answer to
Camco Pacific Construction Company,
Inc.’s Statement and Complaint and
Counterclaim (filed 08/18/09)

A571228

1305-1393

Custom Select Billing, Inc. Statement and
Complaint (filed 08/28/09)

A571228

1394-1420

Camco Pacific Construction Company,
Inc.’s Answer to Las Vegas Pipeline,
LLC' s Statement and Complaint and
Camco Pacific Construction Company,
Inc.’s Counterclaim (filed 09/09/09)

A587168

1421-1437

Camco Pacific Construction Company,
Inc. and Fidelity and Deposit Company of
Maryland’'s Answer to Dave Peterson
Framing, Inc.’s Statement and Complaint
and Camco Pacific Construction
Company, Inc.’s Counterclaim (filed
09/10/09)

A571228

1438-1461

Page 7 of 12
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DOCUMENT DESCRIPTION

CASE

VOL.

BATESNOS.

Camco Pacific Construction Company,
Inc. and Fidelity and Deposit Company of
Maryland’s Answer to Northstar
Concrete, Inc.’s Statement and Complaint
and Camco Pacific Construction
Company, Inc.’s Counterclaim (filed
09/10/09)

A587168

1462-1482

Camco Pacific Construction Company,
Inc. and Fidelity and Deposit Company of
Maryland’s Answer to Tri-City Drywall,
Inc.’s Statement and Complaint and
Camco Pacific Construction Company,
Inc.’s Counterclaim (filed 09/10/09)

A587168

6, 7

1483-1503

Camco Pacific Construction Company,
Inc. and Fidelity and Deposit Company of
Maryland’s Answer to Accuracy Glass &
Mirror Company, Inc.”s Complaint and
Camco Pacific Construction Company,
Inc.’s Counterclaim (filed 09/11/09)

A587168

1504-1522

Camco Pacific Construction Company,
Inc.”s Answer to Bruin Painting
Corporation’s Statement and Third-Party
Complaint and Camco Pacific
Construction Company, Inc.’s
Counterclaim (filed 09/11/09)

A587168

1523-1541

Camco Pacific Construction Company,
Inc. and Fidelity and Deposit Company of
Maryland’s Answer to Heinaman
Contract Glazing's Statement and Third-
Party Complaint and Camco Pacific
Construction Company, Inc.’s
Counterclaim (filed 09/11/09)

A587168

1542-1561

Page 8 of 12
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DOCUMENT DESCRIPTION

CASE

VOL.

BATESNOS.

Camco Pacific Construction Company,
Inc. and Fidelity and Deposit Company of
Maryland’'s Answer to WRG Design,
Inc.’s Statement and Third-Party
Complaint and Camco Pacific
Construction Company, Inc.’s
Counterclaim (filed 09/11/09)

A587168

1562-1581

Camco Pacific Construction Company,
Inc. and Fidelity and Deposit Company of
Maryland’s Answer to Nevada Prefab
Engineers, Inc.’s Statement and
Complaint and Camco Pacific
Construction Company, Inc.’s
Counterclaim (filed 09/25/09)

A587168

1582-1599

Camco Pacific Construction Company,
Inc. and Fidelity and Deposit Company of
Maryland’'s Answer to Steel Structures,
Inc.’s Second Amended Statement and
Complaint and Camco Pacific
Construction Company, Inc.’s
Counterclaim (filed 09/25/09)

A571228

1600-1619

Camco Pacific Construction Company,
Inc. Answer to Executive Plastering,
Inc.’s First Amended Complaint and
Camco Pacific Construction Company,
Inc.’s Counterclaim (filed 09/30/09)

A580889

1620-1627

APCO Construction’s Answer to HA
Fabricators, Inc.’s Answer, Counterclaim,
and Third-Party Complaint (filed
10/19/09)

A596924

1628-1650

Harsco Corporation’s Second Amended
Complaint (filed 12/23/09)

A577623

1651-1659

Page 9 of 12
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DOCUMENT DESCRIPTION

CASE

VOL.

BATESNOS.

United Subcontractors, Inc. dba Skyline
Insulation’s (filed 01/22/10)

A608717

1660-1665

Interstate Plumbing & Air Conditioning,
LLC' s Statement and Complaint (filed
04/05/10)

A571228

1666-1696

Camco Pacific Construction Company,
Inc. and Fidelity and Deposit Company of
Maryland Answer to Cactus Rose’s
Statement and Complaint and Camco
Pacific Construction Company, Inc.’s
Counterclaim (filed 04/13/10)

A571228

7,8

1697-1713

Notice of Entry of Order Approving Sale
of Property (filed 05/25/2013)

A571228

1714-1780

Notice of Entry of Order Releasing Sale
Proceeds from Court-Controlled Escrow
Account (filed 4/14/2016)

A571228

1781-1790

Specia Master Report Regarding
Remaining Parties to the Litigation,
Specia Master Recommendation and
District Court Order Amending Case
Agenda (filed 10/7/2016)

A571228

1791-1794

Order Granting Plaintiff’s Motion to
Dismiss (filed 9/20/2017)

A571228

1795-1796

Stipulation and Order for Dismissal of
Stedl Structures, Inc.’s Complaint Against
Camco Pacific Construction, and
Camco’'s Counterclaim Against Steel
Structures, Inc. (filed 11/13/2009)

A571228

1797-1798

Page 10 of 12
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Stipulation and Order for Dismissal with
Prejudice of Claims Asserted by Select
Build Nevada, Inc. Against APCO
Construction (filed 7/1/2010)

A571228

1799-1801

2018 Stipulation and Order to Dismiss
Third Party Complaint of Interstate
Plumbing & Air Conditioning, LLC
Against APCO Construction, Inc. with
Prejudice (filed 2/5/2018)

A571228

1802-1803

Notice of Entry of Order (filed
5/25/2017)

A571228

1804-1811

Findings of Fact, Conclusions of Law,
and Order Granting Zitting Brothers
Construction, Inc.’s Motion for Partial
Summary Judgment Against APCO
Construction (filed 12/29/2017)

A571228

1812-1822

Findings of Fact and Conclusions of Law
asto the Claims of Helix Electric and
Cabenetec Against APCO (filed
4/25/2018)

A571228

1823-1893

E&E Fire Protection, LLC’ s Findings of
Fact and Conclusions of Law (filed
4/26/2018)

A571228

1894-1900

Plaintiff in Intervention, National Wood
Products, Inc.’s Findings of Fact and
Conclusions of Law Re Camco (filed
4/26/2018)

A571228

1901-1912

Findings of Fact and Conclusions of Law
asto the Claims of Fast Glass, Inc. (filed
4/26/2018)

A571228

1913-1925

Findings of Fact and Conclusions of Law
as to the Claims of Helnaman Contract
Glazing (filed 4/26/2018)

A571228

1926-1938

Page 11 of 12
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Findings of Fact and Conclusions of Law
asto the Claims of Helix Elecric of
Nevada, LLC Against Camco Pacific
Construction, Inc. (filed 4/26/2018)

A571228

1939-1948

Findings of Fact and Conclusions of Law
asto the Claims of SWPPP Compliance
Solutions, Inc. (filed 4/26/2018)

A571228

1949-1960

Findings of Fact and Conclusions of Law
asto the Claims of Cactus Rose
Construction Co., Inc. (filed 4/26/2018)

A571228

8,9

1961-1972

United Subcontractors, Inc. DBA Skyline
Insulation’s Motion to Enforce Settlement
Agreement and Enter Judgment (filed
5/31/2018)

A571228

1973-1997

Stipulation and Order for Dismissal with
Prejudice (filed 5/25/2018)

A571228

1998-1999

Stipulation and Order of Dismissal of All
Clams Relating to Cardo WRG., Inc.
(filed 9/20/2017)

A571228

2000-2002

Joint Order Granting, In Part, Various
Lien Claimants' Motions for Partial
Summary Judgment Against Gemstone
Development West (filed 6/21/2010)

A571228

2003-2004

Notice of Entry of Stipulation and Order
for Dismissal of Steel Structures, Inc.’s
Complaint Against Camco Pacific
Construction, and Camco’s Counterclaim
Against Steel Structures, Inc. (filed
11/16/2009)

A571228

2005-2008

SWPPP Compliance Solutions, LLC's
Amended Statement of Facts and
Complaint

AF71228

2009-2021

Page 12 of 12

MAC:05161-019 3607219_1




Exhibit B

SFC Notice to NCS Regarding the Decision to Stop Funding the Project
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Exh k7 B”

“Jennifer Olivares

Subject: ManhattanWast Status
Importance: High

Jen;
As of right now11AM CST 12/16/08 the October Draw is still on permanent hold.

A final decision confirming the lender’s direction on Project was expected yesterday. It did not
happen.

| anticipate this final decision will however likely lead to gighiReTd
Foreclosure options and discussion on how we will proceed have been explored.

SFC has requested our legal counsel to address the return wire from NCS to SFC discussed
yesterday.

Those funds will be held in the SFC escrow account at NSB for the time being, until further direction
is provided to SFC.

SFC will keep you posted as a final determination is made.

Thanks.

Brad J. Scott

Scott Financial Corporation
15010 Sundown Drive

Bismarck, ND 58503

W- 701.255.2215

M; 701.220.3998

F- 701.223.7299

brad@scottfinancialcorp.com

1%

Finaneldl.Carporation

Brad 4. Scott, €RE 15010 Sundowa Drive
Presidant Bismarck, ND 38503
- . Offica: 701.285.2215
brad@scottlinancialcorpicam Fi701,233,7299

Cally 704,220.3599

A llconsed and bondad corporeie finenze company.

4/1/2009
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Jennifer Olivares

gLy B EHseEibrad@scottfinancialcorp.com)
Sent: Monday December 15, 2008 3:00 PM

Cc: 'Alex Edelste!n' ‘Peter Smlth' 'Jim Horning'; dparry@camcopacific.com

Subject: FW: ManhattanWest

Importance: High

Attachments: Document.pdf, 09004-20-04 Billing #4 2008-12-12,pdf, Wiring Instructions TO SFC at NSB.XLS

Jennifer & Anne:

These funds will be held at SFC until further notice.
Please call with any questions.

Thanks.

Brad J. Scott

Scott Financial Corporation
15010 Sundown Drive

Bismarck, ND 58503

W. 701.255.2215

M; 701.220.3999

F. 701.223.7229
brad@scottfinanclalcorp.com

Ccoth

) Finan:lal Corporation

Brad J. Scott, CRE 15040 Sundown Drive
President Bismarck, MD 58503

e . _ Office: 701.255.2215
brad@scattfinancialcorp:com Faxi 701,223,729

Cell: 701.220.3%29

A [lcenssd and bonded corporate -flnancs campany.

Emall Is not always a secure Iransmission medlum, Caution should always be used lo communicate “confidential Informalion”,
I you elect to send or recelve information via emall, Scolt Financlal Corporalion cannal assure ils securily and will not be llable if il
is intercepted or viewed by anolher party. By conlinuing lo use e-mall, you are agreging 1o accept this rlsk.

4/1/2009
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ANS/CTCM

STEVEN L. MORRIS

Nevada Bar No. 7454

WOODBURY, MORRIS & BROWN
701 N. Green Valley Parkway, Suite 110
Henderson, Nevada 89074

(702) 933-0777

slmorris@wmb-law.net

Attorneys for

Camco Pacific Construction Company, Inc. and
Fidelity and Deposit Company of Maryland

DISTRICT COURT
CLARK COUNTY, NEVADA

ACCURACY GLASS & MIRROR
COMPANY, INC,, a Nevada corporation

Plaintiff,
V8.

APCO CONSTRUCTION, a Nevada
corporation; CAMCO PACIFIC
CONSTRUCTION COMPANY, INC., a
California corporation; GEMSTONE
DEVELOPMENT WEST, INC., Nevada
corporation; FIDELITY AND DEPOSIT
COMPANY OF MARYLAND; SCOTT
FINANCIAL CORPORATION, a North
Dakota Corporation; DOES I through X;
ROE CORPORATIONS I through X; BOE
BONDING COMPANIES 1 through X: LOE
LENDERS I through X, inclusive,

Defendants.

CAMCO PACIFIC CONSTRUCTION
COMPANY, INC.,, a California corporation

Counterclaimant,
VS.
ACCURACY GLASS & MIRROCR, a
Nevada corporation; and DOES I through X,

inclusive,

Counterdefendant,

. g ¥

CFILED

S |l 525 P03

’/
ke A
g/{ e

CLERn F 1.2 COURT

Case N§~A587168
Dept. No: X1

Consolidated with:
A571228

ANSWER TO ACCURACY GLASS &
MIRROR COMPANY, INC.’S
COMPLAINT AND CAMCO PACIFIC
CONSTRUCTION INC.’S
COUNTERCLAIM

"09A587168

i
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Third Party Defendants CAMCQ PACIFIC CONSTRUCTION COMPANY, INC.
(hereinafter “Camco”) and FIDELITY AND DEPOSIT COMPANY OF MARYLAND
(hereinafter “Fidelity”) (Camco and Fidelity are sometimes collectively referred to herein as
“Detendants”), by and through their counsel, Steven L. Morris, Esq. of the law firm of
Woodbury, Morris & Brown, hereby answer the Complaint of ACCURACY GLASS &
MIRROR COMPANY, INC., a Nevada corporation (hereinafter “Plaintiff””), on file herein, and
admit, deny and allege as follows:

1. Camco and Fidelity deny each and every allegation contained in Paragraphs 21,
22,23,24, 32,33, 34,36, 37, 38, 40, 41, 42, 43, 45, 47, 53, 58, 60, 61, 62, 63, 64, 65, 66, 67,
76,77, 78, 79, and 88 of Plaintiff’s Complaint.

2. Camco and Fidelity are without information or knowledge sufficient to ascertain
the truth of the allegations contained in Paragraphs 4, 8, 10, 11, 12, 13, 14, 15, 16, 26, 27, 28,
29, 46, 48, 49, 50, 51, 52, 56, 57,69, 70, 71, 72, and 73 of Plaintiff’s Complaint, and therefore
deny each and every allegation contained therein.

3. Camco and Fidelity admit the allegations contained in Paragraphs 1, 2, 3, 5, 6, 7,
55, 81, 82, 85, and 86 of Plaintiff’s Complaint.

4. As to Paragraphs 9, 17, 25, 30, 35, 44, 54, 59, 68, 74 and 80 of Plaintiff’s
Complaint, Camco and Fidelity repeat and reallege the answers to paragraphs 1 through 88 as
though fully set forth herein.

5. As to Paragraph 18 Camco and Fidelity admit that Camco entered into a
Ratification and Amendment of Subcontract Agreement with Accuracy, but as for the remaining
allegations therein, Camco admits that the contract speaks for itself.

6. As to Paragraph 19 Camco admits that Accuracy furnished work for the benefit
of the Owner, but denies the remaining allegations therein.

7. As to Paragraph 31 Camco admits that it acted in good faith, but as for the
remaining allegations therein, Camco admits that the contract speaks for itself.

8. As to Paragraph 39 Camco admits that Accuracy knew or should have known

Page2 of 9
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that payment would have been made by Owner, but denies the remaining allegations therein.

9. As to Paragraph 57 Camco denies that Accuracy’s claim against the Property is
superior to Camco’s, but is without information or knowledge sufficient to ascertain the truth of
the remaining allegations therein.

10.  As to Paragraph 75 Camco admits that the statutes speak for themselves, but
denies the remaining allegations therein.

11.  As to Paragraph 83 Camco admits that the Mezzanine Deeds of Trust
Subordination Agreement speaks for itself, but denies the remaining allegations therein.

12.  As to Paragraph 84 Camco admits that the Mezzanine Deeds of Trust
Subordination Agreement speaks for itself, but denies the remaining allegations therein.

13.  As to Paragraph 87 Camco admits that there is an actual controversy as to the
overall priority of all the mechanic’s liens, but denies the remaining allegations therein.

14.  To the extent that any allegations set forth in Plaintiff's Complaint have not been
answered, these answering Defendants deny each and every allegation or inference thereof not
expressly set forth hereinabove.

15. It has become necessary for these answering Defendants to retain the services of
WOODBURY, MORRIS, & BROWN, attorneys at law, to defend this action, and as a result,
these answering Defendants have been damaged by the Plaintiff, and these answering
Defendants are accordingly entitled to their attorney fees and costs incurred herein.

AFFIRMATIVE DEFENSES

1. The Complaint on file herein fails to state a claim against Camco and Fidelity
upon which relief can be granted.

2. That any or all negligence or fault on the part of the Plaintiff would be active and
primary, and any negligence or fault of Camco, if any, would be secondary and passive.

3. Any and all damages sustained by Plaintiff are the result of its own negligence
and breach of contract.

4, Camco is not negligent with respect to the transactions which are the subject of

Page 3 of 9
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the Complaint, and is and was not in breach of contract.

5. At the time and place under the circumstances alleged by the Plaintiff, Plaintiff
had full and complete knowledge and information in regard to the conditions and circumstances
then and there existing, and through Plaintiff's own knowledge, conduct, acts and omissions,
assume the risk attendant to any condition there or then present.

6. The liability, if any, of Camco must be reduced by the percentage of fault of
others, including the Plaintiff.

7. The claims, and each of them, are barred by the failure of the Plaintiff to plead

those claims with particularity.

8. The claims of Plaintiff have been waived as a result of the acts and the conduct
of the Plaintiff.
9. The claim for breach of contract is barred as a result of the failure to satisfy

conditions precedent.

10.  Plaintiff has failed to mitigate its damages.

11.  Plaintiff’s claims are.barred from recovery by the doctrine of unclean hands.

12.  Plaintiff’s claims are barred from recovery by the doctrine of laches, waiver, and
estoppel.

13. To the extent that Plaintiff’s work was substandard, not workmanlike, defective,
incomplete, or untimely, Plaintiff is not entitled to recover for said work.

14.  Plaintiff has approved and ratified the alleged acts of Camco for which Plaintiff
now complains.

15.  Plaintiff has failed to name parties that are necessary and/or indispensable to this
action.

16.  Defendant Fidelity is informed and believes that it is entitled to assert all of the
defenses available to its principal, and Fidelity hereby incorporates by reference all defenses
raised, or that could have been raised, by Fidelity's principal.

17.  Fidelity alleges that its liability, if any exists, which is expressly denied, is

Page4 of 9
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because no judgment or court decree has been entered against its principal.

limited to the penal sum of the applicable Contractor's License Bond.

18.  Any license or surety bond executed by Fidelity was limited to the classification
of contracting activities as set forth in its Nevada State Contractor's License Bond.

19.  The liability of Fidelity if any, is limited to its obligations as set forth in its surety
bond agreement.

20.  The liability of Fidelity if any, is limited to the statutory liability as set forth in
NRS 624.273.

21. Fidelity is not liable for the acts or omissions of persons, individuals, firms,
partnerships, corporations, associations, or other organizations that are not its named principal.

22,  The damages sustained by Plaintiff, if any, were caused by the acts of third
persons who were not agents, servants, or employees of Fidelity, or its principal, and who were
not acting on behalf of Fidelity or its principal in any manner or form, and as such, Fidelity or
its principal are not liable in any manner to the Plaintiff,

23.  Fidelity is not liable for the acts or omissions of persons, individuals, firms,
partnerships, corporations, associations, or other organizations that are not its named principal.

24.  Plaintiff's suit against Fidelity is not timely brought under the terms of the bond

25. It has been necessary for Camco and Fidelity to retain the services of the law
offices of Woodbury, Morris & Brown, attorneys at law, for the purpose of defending this
action, and Camco is entitled to payment of all costs, fees and expenses associated with and/or
arising out of the defense of this action.

26.  Pursuant To NRCP 8, all possible affirmative defenses may not have been
alleged herein, inasmuch as sufficient facts were not available after reasonable investigation and
inquiry upon the filing of Defendants’ Answer and, therefore, Defendants reserves the right to
amend their Answer to allege additional affirmative defenses if subsequent investigation
warrants.

WHEREFORE, Third Party Defendants Camco and Fidelity pray as follows:

1. That Plaintiff take nothing by way of its Complaint;

Page50f 9
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2. For an award of reasonable attorneys’ fees and costs for having to defend this
action; and
3. For such other and further relief as the Court deems just and proper.
COUNTERCLAIM

Counterclaimant CAMCO PACIFIC CONSTRUCTION COMPANY, INC. (hereinafter
“Camco”) by and through its attorney, Steven L. Morris, Esq. of the law firm of Woodbury,
Morris & Brown complains as follows:

JURISDICTIONAL ALLEGATIONS

1. Camco was and is at all times relevant to this action, a California corporation,
doing business in Clark County, Nevada as a contractor duly licensed by the Nevada State
Contractor’s Board.

2. Counterdefendant ACCURACY GLASS & MIRROR COMPANY, INC., a
Nevada corporation (hereinafter referred to as “Accuracy”) is and was at all times relevant to
this action, a corporation conducting business in Clark County, Nevada.

3. The true names and capacities, whether individual, corporate, associate or
otherwise of Defendants named herein as DOES I through X are unknown to Counterclaimant.
Said DOE Defendants are responsible for damages suffered by Counterclaimant; therefore,
Counterclaimants sue Defendants by such fictitious names. Counterclaimants will ask leave to
amend this Counterclaim to show the true names and capacities of each such DOE Defendants
at such time as the same have been ascertained.

FIRST CAUSE OF ACTION
(Breach of Contract)

4, Camco repeats and realleges each and every allegation contained in the
preceding paragraphs of Camco’s Counterclaim, incorporates the same at this point by
reference and further allege:

5. Camco is informed and believes and thereupon alleges that Accuracy entered
into a Subcontract Agreement (“Subcontract Agreement”) with APCQO Construction related to

the Manhattan West Condominiums project, located in Clark County, Nevada (the
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“Project™).

6. On or about August 26, 2008, Camco and Accuracy entered into a Ratification
and Amendment of Subcontract Agreement (“Ratification Agreement”) wherein Camco and
Accuracy acknowledged, ratified, and agreed to the terms of the Subcontract Agreement.

7. Section 3.4 of the Subcontract Agreement states: “Any payments to
Subcontractor shall be conditioned upon receipt of the actual payments by Contractor from
Owner. Subcontractor herein agrees to assume the same risk that the Owner may become
insolvent that Contractor has assumed by entering into the Prime Contract with the Owner.”

8. All payments made to subcontractors and suppliers on the Project were made
directly by Gemstone through Nevada Construction Services. (See Exhibit A, attached
hereto and incorporated herein by this reference).

a. Camco never received payment on behalf of the subcontractors, including
Accuracy, and was therefore, not responsible nor liable for payment to the subcontractors,
including Accuracy.

10.  Accuracy agreed and expressly acknowledged that it assumed the risk of non-
payment by the Owner.

11.  Accuracy breached its contract with Camco by demanding payment from
Camco and by bringing claims against Camco and its License Bond Surety relative to
payment for the work allegedly performed by Accuracy on the Project.

12, Camco is entitled to all of its attorneys’ fees and costs pursuant to the terms
and conditions of the Ratification Agreement.

13.  Camco has been required to engage the services of the law firm of
WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reasonable attorneys’ fees and costs therefor.

SECOND CAUSE OF ACTION

(Breach of Covenant of Good Faith and Fair Dealing)
14. Camco repeats and realleges each and every allegation contained in the

preceding paragraphs of Counterclaimant’s Counterclaim, incorporate the same at this point by
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reference and further allege:

15. The law imposes upon Accuracy, by virtue of the contract, a covenant to act in
good faith and deal fairly with Counterclaimant;

16.  Despite this covenant, Accuracy’s intentional failure to abide by the terms of the
parties written contract, Accuracy breached its covenant to act in good faith and deal fairly;

17.  Asaresult of its breach of the covenant of good faith and fair dealing, Accuracy
has injured Camco in an amount in excess of $10,000.00.

18. Camco has been required to engage the services of the law firm of
WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reasonable attorneys’ fees and costs therefor.

WHEREFORE, Counterclaimant Camco prays as follows:

1. This Court enter judgment against Counterdefendants, and each of them, in an

amount in excess of $10,000.00, plus interest at the contract rate;

2. For an award of reasonable attorneys’ fees and costs for having to prosecute this
action; and
3. For such other and further relief as the Court deems just and proper.

DATED this H th day of September 2009.
WOODBURY, MORRIS & BROWN

@MJ%(/ HlSY &
STEVEN L. MORRIS, ESQ.

Nevada Bar No. 7454

701 N. Green Valley Pkwy., Suite 110
Henderson, NV 89074-6178

Attomneys for Camco and Fidelity

Page 8 of 9
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I hereby certify that on this l \‘H&'day of September 2009, [ served a copy of the
ANSWER TO ACCURACY GLASS & MIRROR COMPANY, INC.’S COMPLAINT
AND CAMCO PACIFIC CONSTRUCTION INC.’S COUNTERCLAIM by facsimile and

by enclosing a true and correct copy of the same in a sealed envelope upon which first-class

postage was fully prepaid, and

RICHARD L. PEEL, E
PEEL BRIMLEY, LLP

CERTIFICATE OF MAILING

addressed to the following:
SQ

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074

Fax: 702-990-7273

and that there is regular communication by mail between the place of mailing and the place so

addressed.

Woodbury, Motris & Brow
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il Financial Corporation

Date: April 28, 2009
To; Nevada State Contractor's Board
From: Scott Financial Corporation

Subject: ManhattanWest Project

| am the President of Scott Financial Corporation (“SFC"), which is a seasoned
commercial finance company located in Bismarck, North Dakota and licensed in Nevada.

SFC is the lender for ManhattanWest Buildings 2, 3, 7, 8, and 9 located at West Russell
Road and Rocky Hill Street in Las Vegas, Nevada (the “Project”). No other ManhattanWest
buildings were funded or constructed. The Project consisted of condominiums developed by
Gemstone Development West, Inc. (“Gemstone”).

The purpose of this letter is to explain the payment process for the Project and to
demenstrate that Camco Pacific Construction Company, Inc. (*Camco”) had no direct
responsibllity to pay the trade contractors or any other contracting parties on the Project.

As the Project’s lender, SFC established a credit facility between SFC (with its network
of participating community banks) and Gemstone. As the loan originator and lead lender, SFC
established both the Senior and Mezzanine Credit Facilities that were forecasted to fund the
entire construction cost to complete the Project; provided however, that an adequate level of
condominiumn sales were closed by Gemstone in a timely manner

) In connection with its funding of the Project, SFC required a very detailed and disciplined
payment procedure, which it has used successfully and extensively in the past. This payment
procedure was developed collectively between SFC, Gemstone, and Nevada Construction
Services ("NCS8”) to execute the monthly construction funding on the Project in a proper and
timely manner.

This payment procedure was communicated to the general contractors and the trade
contractors through them and was used to facilitate the payment structure for all trade
contractors/vendors.

Prior to the commencemént of the Project, SFC entered into a voucher control contract
with NCS. First, pursuant to such agreement, NCS managed the voucher control and served as
the third party disbursement agent. Second, as part of such-agreement, NCS also performed
third party site construction inspections for SFC prior to each disbursement. Please note that
NCS is a disbursemernit agent for SFC and does not “approve funding”, that is a role of SFC and
our participating banks exclusively.

APCO Construction (“APCO") was the original General Contractor for the Project. The
protocol for issuing payfment involved APCO submiittihg a monthly payment application to
Gemstone based on a schedule of values and materials delivered by the vendors and frade
cohtractors (the “Payment Application”).

Next, Gemstone  would review the Payment Application and approve or reject its
contents based upon the work completed as of the submission of such Payment Application.
Upon the final agreement and approval of the Payment Application by Gemstone and APCO,
Gemstone would send the Payment Application and any supporting documents to NCS. NCS

15010 Sundown Drive + Bismarck, ND 58503
Offlcé: 701.255.2215 + Fax: 701.223. 7289

Alicensed and bonded corporate finance company,
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would review the Payment Application and the supporting documents and compare them with its
payment records. Thereafter, NCS would order a formal NCS inspection of the jobsite to verify
that sufficient progress was made to warrant the amount in the Payment Application. After
completing such inspection, NCS submitted its request for funding to SFC.

Upon receiving such approval, SFC conducted its final monthly creditor review and
completed the funding approval process by taking the following steps: (a) formally signing-off
on the Payment Application and (b} obtaining final approval of the Payment Application from the
co-lead bank.

Finally, after the Payment Application was properly approved and verified, the
corresponding funds were requested by SFC from its participating lenders and advanced into
the SFC Project Control Account. Thereafter, the respective (a) soft costs in the Payment
Application were advanced directly to Gemstone and (b) the hard costs in the Payment
Application were wired directly to NCS for controlled disbursement.

Upon receiving such hard cost funds, NCS would send the corresponding payment
direcily to APCO for disbursement to the trade confractors. This was the payment process
throughout the period that APCO remained on the Project, except for the June and July 2008
Pay Applications where NCS was nofified by Gemstone fo issue joint checks to the sub
contractors.

APCO was terminated by Gemstone for cause in August 2008. After such termination,
Gemstone engaged Camco to serve as the General Contractor for the Project. When this
substitution occurred, the payment process used during the APCO engagement was continued
with some alterations.

The most important of these alterations was based on the shift from a Guaranteed
Maximum Price to a simple monthly fee. APCO had agreed to deliver the Project for a
Guaranteed Maximum Price and received a fee for its services based on a percentage of each
Payment Application. Consequently, APCO assumed respensibility for the financial aspects of
the Project and the proper engagement and payment of the trade contractors.

In contrast, Camco was paid a basic fee of $100,000 per month plus certain expenses to
serve as the General Contractor for the project; provided however, that Gemstone, not Camco,
was solely responsible for selecting and negotiating the engagement of the trade contractors by
Camco. Because of this shift in responsibility, all decisions and communications for payment
authorization and processing were handled by Gemstone, without Camco's ongoing
involvement.

In addition, Gemstone pravided the financial management component of the Project and
was responsibfe for (a) establishing and maintaining the budget and (b) keeping full and detailed
accounis on the Project.

Furthermore, NCS’s protocol also changed to effectively limit Camco’s involvement.
Because Camco was not responsible for establishing or maintaining the budget, Camco’s only
role in the payment process was to compife and submit each initial Payment Application.

Thereafter, the review, negotiation, and request for the corresponding payments were

handled by Gemstone. As a result, NCS nevér sent payment for trade contractors to Camco.
Instead, such payments were sent directly to the trade contractors.

11612-01/SFC Letier to NV Contractor Board 4 2209
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Furthermore; Camco {(a) as a rule did not communicate directly with SFC; (b) only
occasionally communicated with NCS regarding the payment process; and {(c¢) did not make any
decisions related to the Payment Application or the corresponding payments io Camco or the
trade coniractors. Payments decisions were all made by Gemstone because they were
responsible for the budget and as they pertained to credit decisions reviewed by SFC.

in addition, Camco had no physical control over the funds, and all disbursements were
completed between NCS and the trade confractors directly. We understand the trade
contractors were aware of Camco’s limited role in this payment process. First, the negotiation
of each trade contractor's engagement was managed by Gemstone employees and only
subsequently ratified by Camco. Second, the terms of the engagement contracts between
Camco and each trade contractor and Camco and Gemstone described this relationship. Third,
on several occasions when a particular trade contractor expressed concern regarding the tirning
of a forthcoming payment, Gemstone and Camco repeatedly and consistently explained that all
lending decisions regarding funding (credit issues specifically) were ultimately made by SFC
and that neither Gemstone nor Camco had the ability, authority, or resources to make any
payments that did not come from SFC approval.

To this end, on occasion, trade centractors demanded that they be provided with some
evidence of payment in order to continue working. In response, Camco could not, and to our
understanding did not, promise that any payment was forthcoming.

SFC delivered on a limited basis, letters to such disgruntled trade contractors informing
them that all credit decisions on payment funding must be approved by SFC and that such
funds would be only paid once SFC had completed its required approval process and
determined that such payments were appropriate. Attached to this letter as Exhibit A are-two
such letters executed by SFC and delivered to certain trade contractors.

In December 2008, SFC sent correspondence to NCS that due to uncured loan defaults
by Gemstone, a decision was made to cease all funding on the Project. The communications
regarding this decision are attached to this letter as Exhibit B, SFC further requested that NCS
return funds in the amount of $993,866.72. NCS returned the funds requested and no additional
payment for previous work performed was disbursed to Gemstone, Camco, or any of the trade
contracters for the Project. Camco was ncot a part of these fransactions, was not a participant in
these decisions, and was unaware of such decisions until the above notice was sent to NCS.

Upon learning of SFC’s decision to cease funding, we understand Camco terminated its
engagement centract with Gemstone based on Gemstone's failure to pay Camco pursuant to
the terms of such contract. As a result of chaniged circumstances con the Project after APCO’s
termination, Camco's role was limited with regard to payment.

As a result, SFC does not believe Camco or for that matter NCS can be held responsible
for payment of any cutstanding applications of the trade contractors.

Sincerely
o
<ZX.

Brad Scott
President
Scott Financial Corporation

11612-01/SFC Letter to NV Contractor Board 4 22 09
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Exhibit A

Payment Stalus Letters from SFC o Trade Contractors
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Al Financial Corporation

November 4, 2008

Mr Mlke Evans

6380 South Valley Vlew Suite 110
Las Vegas, NV 89118

RE: ManhattanWest Funding

Mr. Evans:

I have been asked by Gemstone to provide you with an update on the status of the
September Draw.

As you may likely know Scott financial Corporation is the Creditor of record and has been
funding the vertical construction through the various credit facilities established.

The September Draw was submitted to Scott Financial Corporatlon late last week We
are currently completing the final review of the 21n)as SEIG
However, in light of the complications related to the termmatlon of the former general
contractor, the approval of the September Payment Application has required more
investigation and time than generally typical or expected.

Despite this temporary delay, the funding necessary to satlsfy the outstanding amounts
due pursuant to the September Payment Application are in final stages of approval and
aEzantisivetedter O AR mmEuTEd EEH@INES (voucher control) by November 13,

The amount in processing includes a payment of $1,092,121.34 to E&E Fire Protection
LLC and its corresponding suppliers.

I trust this letter assists you with your questions on the timing of the funding.

Please fee! free to contact me directly if you have any questions.

Pres[dent

15010 Sundown Drive + Bismarck, ND 58503
Office: 701.255.2215 » Fax; 701.223.7209

Alicensed and banded corporate finance company.

Exbibi? A
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Scot t

,) Financial Corporation

December 1, 2008

Leo Ducksteln

2711 E Cratg Road, Suite A
North Las Vegas, NV 89030

RE: ManhattanWest Funding
Mr. Duckstein:
I have been asked by Gemstone to provide you with an update on the status of the October Draw.

As you may likely know Scott financial Corparation (SFC) is the Creditor of record and has been
funding the vertical construction through the various credit facililies established.

The October Draw was submitted to SFC late iast week.

We are currently completing the final review of the Cpiober PaymentSoplication. However, in
light of the complications related to in large part to the termination of the formergeneral contractor,

the approval of the October Payment Application has required more review, investigation and time
than in the past.

Despite this delay, the funding necessary to satisfy the outstanding amounts due pursuant to the

October Payment Application are in being reviewed and a determination of approval is being
considered by our team.

Clearly approval of the draw is subject to our complete review process.

e HEs ] Lorag, [ T
S e

I understand the MHW draw which is in the review process at SFC includes a payment amount
of approximately $598,475.00 to CabineTec Inc. and its comesponding suppliers. | believe the
Beveloper approved payment amount is $483,664.32,

I trust this letter assists you with your questions on the timing of the funding.

Please feel free to contact me directly if you have any questions.

President

15010 Sundown Drive * Bismarck, ND 58503
Office; 701.255.2215 + Fax: 701.223.7209

A licensed and bonded corporate finance company.

Exnmh T A”
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Exhibit B

SFC Notice to NCS Regarding the Decision to Stop Funding the Project
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~Jennifer Olivares

Cc: ‘Margo Scott’ 'Jason Ulmer"; Patricia Curtis; 'Tim James'
Subject: ManhattanWest Status
fmportance: High

Jen:
As of right now11AM CST 12/16/08 the October Draw is still on permanent hold.

A final decision confirming the lender’s direction on Project was expected yesterday. It did not
happen.

A ".

| anticipate this final decision will however likely lead to gk
Foreclosure aptions and discussion on how we will proceed have been explored.

SFC has requested our legal counsel to address the return wire from NCS to SFC discussed
yesterday.

Those funds will be held in the SFC escrow account at NSB for the time being, until further direction
is provided to SFC.

SKFC will keep you posted as a final determination is made.

Thanks.

Brad 1. Scott

Scott Financial Corporation
15010 Sundcwn Drive

Bismarck, ND 58503

W: 701.255.2215

M: 701.220.3999

F: 701.223.7299
brad@scottfinancialcorp.com

Brad J. Scott, CRE 15010 Sundown Drive
President. Bisparck, ND 38503
o N Offieg: 707.255.2215
‘brad@scottfinancizlcorpicom i 701,233,719

Cell: 701,220.3999

A licansed gnd bondsd corporaLe {lnence campany.

4/1/2009
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Jennifer Olivares

Subject: FW: ManhattanWest
Imporfance: High
Attachments: Document.pdf;, 09004-20-04 Billing #4 2008-12-12.pdf; Wiring Instructions TO SFC at NSB.XLS

Jennifer & Anne:

These funds will be held at SFC until further notice.

Please call with any questions.

Thanks,

Brad }. Scott

Scott Financial Corporation
15010 Sundown Drive

Bismarck, ND 58503

W. 701.2556.2215

M: 701.220,3999

F: 701.223.7299
brad@scottfinanclalcorp.com

scoth

@ Finantial Corporation

Brad J. Scott, CRE 15040 Sundown Drive
President Bismarck, ND 58503

o , OFfice: 701.255.2215
biraddscattinancialcorpicom Faxi 701 ,222.7299

-Cell: 701.220.3999

A liéengsd and bonded torporete Tinance campany.

Emall Is nok alivays a secure transmisslon medium. Caution should always be used to communleate *confidential Informallon®,
11 you elect (o send or recelve Informnation via emall, Scolt Financlal Corporalion cannot assure ils securily and will not be Bable if It
is intercepled or,viewed by another party. By continuing lo use e-mail, you are agreeing lo accepl this risk.

4/1/2009
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WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778
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ANS/CTCM

STEVEN L. MORRIS

Nevada Bar No. 7454

WOODBURY, MORRIS & BROWN
701 N. Green Valley Parkway, Suite 110
Henderson, Nevada 89074

(702) 933-0777

slmotris@wmb-law.net

Attorneys for

Camco Pacific Construction Company, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

ACCURACY GLASS & MIRROR
COMPANY, INC., a Nevada corporation,

Plaintiff,
Vvs.

ASPHALT PRODUCTS CORP., a Nevada
corporation; APCO CONSTRUCTION, a
Nevada corporation; CAMCO PACIFIC
CONSTRUCTION COMPANY, INC., a
California corporation; GEMSTONE
DEVELOPMENT WEST, INC., Nevada
corporation; FIDELITY AND DEPOSIT
COMPANYOF MARYLAND; SCOTT
FINANCIAL CORPORATION, a North
Dakota Corporation; DOES I through X;
ROE CORPORATIONS I through X; BOE
BONDING COMPANIES 1 through X: LOE
LENDERS I through X, inclusive,

Defendants.

FILED[T
See Il 55, PH 09

<7
7T et
1 ,_’_’/,_'_’_T’____, L/

-

CLERK 31 Trip COURT

Case Nq
Dept. N

( .
L A587168
Q X

Consolidated with:
A571228

ANSWER TO BRUIN PAINTING
CORPORATION’S STATEMENT OF
FACTS CONSTITUTING LIEN, THIRD-
PARTY COMPLAINT, AND CAMCO
PACIFIC CONSTRUCTION INC.’S
COUNTERCLAIM

‘00AB8T168 -

I
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WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778
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BRUIN PAINTING CORPORATION, a
California corporation,

Plaintiff in Intervention,
Vs,

CAMCO PACIFIC CONSTRUCTION
COMPANY, INC., a California corporation;
GEMSTONE DEVELOPMENT WEST,
INC., Nevada corporation; FIDELITY AND
DEPOSIT COMPANY OF MARYLAND:;
SCOTT FINANCIAL CORPORATION, a
North Dakota Corporation; DOES I through
X; ROE CORPORATIONS I through X;
BOE BONDING COMPANIES I through X;
LOE LENDERS I through X, inclusive,

Defendants.

CAMCO PACIFIC CONSTRUCTION
COMPANY, INC., a California corporation,

Counterclaimant,
VS,
BRUIN PAINTING CORPORATION, a

California corporation; and DOES 1 through
X, inclusive,

Counterdefendants,

Third Party Defendant CAMCO PACIFIC CONSTRUCTION COMPANY, INC.
(hereinafter “Camco™), by and through its counsel, Steven L. Morris, Esq. of the law firm of
Woodbury, Morris & Brown, hereby answer the Third Party Complaint of BRUIN PAINTING
CORPORATION, (hereinafter “Plaintiff”’ or “Bruin™), on file herein, and admits, denies, and
alleges as follows:

1. Camco denies each and every allegation contained in Paragraphs 12, 13, 14, 15,
18, 19, 20, 22, 23, 24, 26, 27, 28, 29, 31, 33, 39, 44, 53, 56, 57, 58 and 59 of Plaintiff’s
Complaint.

2. Camco is without information or knowledge sufficient to ascertain the truth of

the allegations contained in Paragraphs 7, 32, 34, 35, 36, 37, 38 and 42 of Plaintiff's Complaint,

Page2of 9
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. and therefore denies each and every allegation contained therein.
) 3. Camco admits the allegations contained in Paragraphs 1, 2, 3, 4, 6, 41, 61, 62,
; 65, and 66 of Plaintiff’s Complaint.
4 4, As to Paragraphs 8, 16, 21, 30, 40, 45, 54, and 60 of Plaintiff’s Complaint,
s Camco repeats and realleges the answers to paragraphs 1 through 67 as though fully set forth
6 herein.
. 5. As to Paragraphs 5, 46, 47, 48, 49, 50, 51, and 52 of Plaintiff’s Complaint, it is
" unnecessary for Camco to respond in light of Bruin’s August 3, 2009 Voluntary Dismissal of
9 Claims against Fidelity and Deposit Company of Maryland; nonetheless, Camco denies each
10 and every allegation contained therein.
% = 2 1 6. As to Paragraph 9 Camco admits that Camco entered into a Subcontract
E ;% = § 1 Agreement with Bruin, but as for the remaining allegations therein, Camco admits that the
g g 2 g 13 contract speaks for itself.
g E. é f 14 7. As to Paragraph 10 Camco admits that Bruin furnished work for the benefit of
E" %E _g é s and at the specific request of the Owner, but denies the remaining allegations therein.
a2 :h E § 6 8. As to Paragraph 11 Camco admits that Bruin was to be paid by the Owner for its
§ g g 17 services, but denies the remaining allegations therein.
18 9. As to Paragraph 17 Camco admits that it acted in good faith, but as for the
9 remaining allegations therein, Camco admits that the contract speaks for itself.
20 10.  As to Paragraph 25 Camco admits that Bruin knew or should have known that
01 payment would bave been made by Owner, but denies the remaining allegations therein.
’ 11. Asto Paragraph 43 Camco denies that Bruin’s claim against the Property is
- superior to Camco’s, but is without information or knowledge sufficient to ascertain the truth of
” the remaining allegations therein and therefore denies the same.
55 12. Asto Paragraph 55 Camco admits that the Statute speaks for itself, but denies
y the remaining allegations therein.
57 13.  Asto Paragraph 63 Camco admits that the Mezzanine Deeds of Trust
08 Subordination Agreement speaks for itself, but denies the remaining allegations therein.
Page 3 of 9
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. 14, As to Paragraph 64 Camco admits that the Mezzanine Deeds of Trust
5 Subordination Agreement speaks for itself, but denies the remaining allegations therein.
3 15.  As to Paragraph 67 Camco admits that there is an actual controversy as to the
4 overall priority of all the mechanic’s liens, but denies the remaining allegations therein.
s 16.  To the extent that any allegations set forth in Plaintiff's Complaint have not been
p answered, this answering Defendant denies each and every allegation or inference thereof not
, expressly set forth hereinabove.
2 17. It has become necessary for this answering Defendant to retain the services of
o WOODBURY, MORRIS, & BROWN, attorneys at law, to defend this action, and as a result,
10 this answering Defendant has been damaged by the Plaintiff, and this answering Defendant is
% S e 1" accordingly entitled to its attorney fees and costs incurred herein.
BL.3 AFFIRMATIVE DEFENSES
& z52 12 :
é % %{, % 3 1. The Complaint on file herein fails to state a claim against Camco upon which
§ % 22 ;: 4 relief can be granted.
E" E % § s 2. That any or all negligence or fault on the part of the Plaintiff would be active and
2 S = g 16 primary, and any negligence or fault of Camco, if any, would be secondary and passive.
§ g S 17 3. Any and all damages sustained by Plaintiff are the result of its own negligence
18 and breach of contract.
19 4. Camco is not negligent with respect to the transactions which are the subject of
20 the Complaint, and is and was not in breach of contract.
’1 5. At the time and place under the circumstances alleged by the Plaintiff, Plaintiff
2 had full and complete knowledge and information in regard to the conditions and circumstances
- then and there existing, and through Plaintiff's own knowledge, conduct, acts and omissions,
” assume the risk attendant to any condition there or then present.
05 6. The liability, if any, of Camco must be reduced by the percentage of fault of
o6 others, including the Plaintiff.
”7 7. The claims, and each of them, are barred by the failure of the Plaintiff to plead
28 those claims with particularity.
Page 4 of 9
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WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778
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8. The claims of Plaintiff have been waived as a result of the acts and the conduct
of the Plaintiff.
9. The claim for breach of contract is barred as a resuit of the failure to satisfy

conditions precedent.

10.  Plaintiff brought the case at bar without reasonable grounds upon which to base a
claim for relief,

11.  Plaintiff maintained the present action without reasonable grounds upon which to
base a claim for relief.

12.  Plaintiff’s claims are not well grounded in fact.

13.  Plaintiff’s claims are not warranted by existing law.

14.  Plaintiff is barred from recovering by the doctrine of unclean hands.

15. Plaintiff’s claims are barred by the doctrine of laches, waiver, and estoppel.

16.  To the extent that Plaintiff’s work was substandard, not workmanlike, defective,
incomplete, or untimely, Plaintiff is not entitled to recover for said work.

17.  Plaintiff has approved and ratified the alteged acts of Camco for which Plaintiff
now complains,

18.  There is no justiciable case or controversy as between Plaintiff and Camco.

19.  Plaintiff lacks standing to assert all or part of the causes of action contained in
their complaint.

20.  Camco’s performance on any contract was excused by Plaintiff’s material breach
thereof.

21.  Plaintiff has failed to mitigate its damages.

22. It has been necessary for Camco to retain the services of the law offices of
Woodbury, Morris & Brown, attorneys at law, for the purpose of defending this action, and
Camco is entitled to payment of all costs, fees and expenses associated with and/or arising out
of the defense of this action.

23, Pursuant To NRCP 8, all possible affirmative defenses may not have been
alleged herein, inasmuch as sufficient facts were not available after reasonable investigation and

inquiry upon the filing of Defendant’s Answer and, therefore, Defendant reserves the right to

Page 50of 9

AA 001527




WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778
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amend its Answer to allege additional affirmative defenses if subsequent investigation warrants.
WHEREFORE, Third Party Defendant Camco prays as follows:

1. That Plaintiff take nothing by way of its Complaint;

2. For an award of reasonable attorneys’ fees and costs for having to defend this
action; and
3. For such other and further relief as the Court deems just and proper.
COUNTERCLAIM

Counterclaimant CAMCO PACIFIC CONSTRUCTION COMPANY, INC. (hereinafter
“Camco”) by and through its attorney, Steven L. Morris, Esq. of the law firm of Woodbury,
Morris & Brown complains as follows:

JURISDICTIONAL ALLEGATIONS

1. Camco was and is at all times relevant to this action, a California corporation,
doing business in Clark County, Nevada as a contractor duly licensed by the Nevada State
Contractors Board.

2. Counterdefendant BRUIN PAINTING CORPORATION, a California
corporation (hereinafter referred to as “Bruin”) is and was at all times relevant to this action, a
corporation conducting business in Clark County, Nevada.

3. The true names and capacities, whether individual, corporate, associate or
otherwise of Defendants named herein as DOES I through X are unknown to Counterclaimant.
Said DOE Defendants are responsible for damages suffered by Counterclaimant; therefore,
Counterclaimant sues Defendants by such fictitious names. Counterclaimant will ask leave to
amend this Counterclaim to show the true names and capacities of each such DOE Defendants
at such time as the same have been ascertained.

FIRST CAUSE OF ACTION

(Breach of Contract)
4. Camco repeats and realleges each and every allegation contained in the
preceding paragraphs of Camco’s Counterclaim, incorporates the same at this point by
reference and further alleges:

5. On or about September 8, 2008, Camco and Bruin entered into a Subcontract

Page6of 9
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| Agreement (the “Agreement”) relative to the Manhattan West Condominiums project, located
5 in Clark County, Nevada (the “Project™).
] 6. Section II.A. of the Subcontract Agreement states: “Contractor and
4 Subcontractor expressly acknowledge that ali payments due to Subcontractor under this
s Agreement shall be made by Contractor solely out of funds actually received by Contractor
p from Owner. Subcontractor acknowledges that Subcontractor is sharing, as set forth herein,
. in the risk that Owner may for at any reason, including, but not limited to, insolvency or an
g alleged dispute, fail to make one or more payments to Contractor for all or a portion of the
9 Contract Work. Contractor's receipt of the corresponding payment from Owner is a condition
0 precedent to Contractor's obligation to pay Subcontractor; it being understood that
% S 1 Subcontractor is solely responsible for evaluating Owner's ability to pay for Subcontractor's
;_’é E = ; . portion of the Contract Work, and Subcontractor acknowledges that Contractor is not liable
% ;S g g 3 to Subcontracter for payment of Subcontractor’s invoice unless and until Contractor receives
g E, E’ % 14 the corresponding payment from Owner.”
%"—%; g E s 7. All payments made to subcontractors and suppliers on the Project were made |
§ 2 iﬁ 2 16 directly by Gemstone through Nevada Construction Services. (See Exhibit A, attached
g g g 7 hereto and incorporated herein by this reference).
8 8. Camco never received payment on behalf of the subcontractors, including
‘o Bruin, and was therefpre, not responsible nor liable for payment to the subcontractors,
20 including Bruin.
” 9. Bruin agreed and expressly acknowledged that it assumed the risk of non-
~ payment by the Owner.
- 10.  Bruin breached its contract with Camco by demanding payment from Camco
” and by bringing claims against Camco and its License Bond Surety relative to payment for
’s the work allegedly performed by Bruin on the Project.
> 11.  Camco is entitled to all of its attorneys’ fees and costs pursuant to the terms
”7 and conditions of the Agreement.
28 12. Camco has been required to engage the services of the law firm of
WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
Page70f 9
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WOODBURY, MORRIS & BROWN

701 N, Green Valley Parkway, Suite 110

Henderson, Nevada §9074
(702) 933-07774 Fax (702) 933-0778
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reasonable attorneys’ fees and costs therefor.

SECOND CAUSE OF ACTION

(Breach of Covenant of Good Faith and Fair Dealing)

13. Camco repeats and realleges each and every allegation contained in the
preceding paragraphs of Counterclaimant’s Counterclaim, incorporate the same at this point by
reference and further allege:

14, The law imposes upon Bruin, by virtue of the contract, a covenant to act in good
faith and deal fairly with Counterclaimant;

15.  Despite this covenant, Bruin's intentional failure to abide by the terms of the
parties written contract, Bruin breached its covenant to act in good faith and deal fairly;

16.  Asaresult of its breach of the covenant of good faith and fair dealing, Bruin has
injured Camco in an amount in excess of $10,000.00.

17.  Camco has been required to engage the services of the law firm of
WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reasonable attorneys’ fees and costs therefor.

WHEREFORE, Counterclaimant Camco prays as follows:
1. This Court enter judgment against Counterdefendants, and each of them, in an

amouxnt in excess of $10,000.00, plus interest at the contract rate;

2. For an award of reasonable attorneys’ fees and costs for having to prosecute this
action; and
3. For such other and further relief as the Court deems just and proper.

DATED this ”+kday of September 2009.
WOODBURY, MORRIS & BROWN

D)) e Hllos] R

STEVEN'L. MORRIS, ESQ.

Nevada Bar No. 7454

701 N. Green Valley Pkwy., Suite 110
Henderson, NV 89074-6178
Attorneys for Camco

Page 8 of 9
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I hereby certify that on the m day of September 2009, I served a copy of the
ANSWER TO BRUIN PAINTING CORPORATION’S STATEMENT OF FACT’S
CONSTITUTING LIEN, THIRD-PARTY COMPLAINT, AND CAMCO PACIFIC
CONSTRUCTION’S COUNTERCLAIM by facsimile and by enclosing a true and correct

copy of the same in a sealed envelope upon which first-class postage was fully prepaid, and

addressed to the following:

RICHARD 1. PEEL, ESQ

PEEL BRIMLEY, LLP

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074

Fax: 702-990-7273

and that there is regular communication by mail between the place of mailing and the place so

addressed.

CERTIFICATE OF MAILING

An Employeg of Woodbury, w & Brown

Page 9 of 9
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_J Financial c'orporatio

Date: April 28, 2009
To: Nevada State Contractor’s Board
From: Scott Financial Corporation

Subject; ManhattanWest Project

| am the President of Scott Financial Corporation (“SFC"), which is a seasoned
commercial finance company located in Bismarck, North Dakota and licensed in Nevada,

SFC is the lender for ManhattanWest Buildings 2, 3, 7, 8, and 9 located at West Russell
Road and Rocky Hill Street in Las Vegas, Nevada (the “Project”). No other ManhattanWest
buildings were funded or constructed. The Project consisted of condominiums developed by
Gemstone Development West, Inc, (“Gemstone”™).

The purpose of this letter is to explain the payment process for the Project and to
demonstrate that Camco Pacific Construction Company, Inc. (*Camco”) had no direct
responsibility to pay the trade contractors or any other contracting parties on the Project.

As the Project’s lender, SFC established a credit facility between SFC (with its network
of participating community banks) and Gemstone. As the loan originator and lead lender, SFC
established both the Senior and Mezzanine Credit Facilities that were forecasted to fund the
entire construction cost to complete the Project; provided however, that an adequate level of
condominiurn sales were closed by Gemstone in a timely manner

) In connection with its funding of the Project, SFC required a very detailed and disciplined
payment procedure, which it has used successfully and extensively in the past. This payment
procedure was developed collectively between SFC, Gemstone, and Nevada Construction
Services (“NCS”) to execute the monthly construction funding on the Project in a proper and
fimely manner.

This payment procedure was communicated to the general contractors and the trade
contractors through them and was used to facilitate the payment structure for all trade
contractors/vendors.

Prior to the commencemént of the Project, SFC entered into a voucher control contract
with NCS. First, pursuant to such agreement, NCS managed the voucher control and served as
the third party disbursement agent. Second, as part of such agreement, NCS also performed
third party site construction inspections for SFC prior to each disbursement. Please note that
NCS is a disbursement agent for SFC and does not “approve funding”, that is a role of SFC and
our participating banks exclusively,

APCO Construction ("*APCQ") was the original General Contractor for the Project. The
protocol for issuing payment involved APCO submiitting a monthly payment application to
Gemstone based on a schedule of values and materials delivered by the vendors and trade
contractors (the “Payment Application”).

Next, Gemstone would review the Payment Application and approve or reject its
contents based upon the work completed as of the submission of such Payment Application.
Upon the final agreement and approval of the Payment Application by Gemstone and APCO,
Gemstone would send the Payment Application and any supporting documents to NCS. NCS

15010 Sundown Drive ¢+ Blsmarck, ND 58503
Office: 701.255.2215 + Fax: 701.223.7299

A licensed and bonded corporate finance company.
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would review the Payment Application and the supporting documents and compare them with its
payment records. Thereafter, NCS would order a formal NCS inspection of the jobsite to verify
that sufficient progress was made to warrant the amount in the Payment Application. After
completing such inspection, NCS submitted its request for funding to SFC.

Upon receiving such approval, SFC conducted its final monthly creditor review and
completed the funding approval process by taking the following steps: (a) formally signing-off
on the Payment Application and (b) obtaining final approval of the Payment Application from the
co-lead bank.

Finally, after the Payment Application was properly approved and verified, the
corresponding funds were requested by SFC from its participating lenders and advanced into
the SFC Project Control Account. Thereafter, the respective (a) soft costs in the Payment
Application were advanced directly to Gemstone and (b) the hard costs in the Payment
Application were wired directly to NCS for controlled disbursement.

Upon receiving such hard cost funds, NCS would send the corresponding payment
directly to APCO for disbursement to the trade contractors. This was the payment process
throughout the period that APCO remained on the Project, except for the June and July 2008
Pay Applications where NCS was notified by Gemstone to issue joint checks to the sub
contractors.

APCO was terminated by Gemstone for cause in August 2008. After such termination,
Gemstone engaged Camco to serve as the General Contractor for the Project. When this
substitution occurred, the payment process used during the APCO engagement was continued
with some alterations.

The most important of these alterations was based on the shift from a Guaranteed
Maximum Price to a simpte monthly fee. APCO had agreed to deliver the Project for a
Guaranteed Maximum Price and received a fee for its services based on a percentage of each
Payment Application. Consequently, APCO assumed responsibility for the financial aspects of
the Project and the proper engagement and payment of the trade contractors.

In contrast, Camco was paid a basic fee of $100,000 per month plus certain expenses to
sefve as the General Contractor for the project; provided however, that Gemstone, not Camco,
was solely responsible for sglecting and negotiating the engagement of the trade contractors by
Camco. Because of this shift in responsibility, all decisions and communications for payment
authorization and processing were handled by Gemstone, without Camco's ongoing
involvement. '

In addition, Gemstone provided the financial management component of the Project and
was responsible for (a) establishing and maintaining the budget and (b) keeping ful and detailed
accounis on the Project.

Furthermore, NCS's protocol also changed to effectively limit Camco's involvement.
Because Camco was not responsible for establishing or maintaining the budget, Camco’s only
role in the payment process was to compile and submit each initial Payment Application.

Thereafter, the review, negotiation, and request for the corresponding payments were
handled by Gemstone. As a resulf, NCS never sent payment for trade contractors to Camco.
Instead, such payments were sent directly to the trade contractors.

11612-01/SFC Letier to NV Contractor Board 4 22 09
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Furthermore, Camco (a) as a rule did not communicate directly with SFC; (b} enly
occasionally communicated with NCS regarding the payment process; and (c) did not make any
decisions related to the Payment Application or the corresponding payments to Camco or the
trade contractors. Payments decisions were all made by Gemstone because they were
responsible for the budget and as-they pertained to credit decisions reviewed by SFC.

In addition, Camce had no physical control over the funds, and all disbursements were
completed between NCS and the trade contractors directly. We understand the trade
contractors were aware of Camco’s limited role in this payment process. First, the negotiation
of each trade contractor's engagement was managed by Gemstone employees and only
subsequently ratified by Camco. Second, the terms of the engagement contracls between
Camco and each trade contractor and Camco and Gemstone described this relationship. Third,
on several occasions when a particular trade contractor expressed concem regarding the timing
of a forthcoming payment, Gemstone and Camco repeatedly and consistently explained that all
lending decisions regarding funding (credit issues specifically) were ultimately made by SFC
and that neither Gemstone nor Camco had the ability, authority, or resources to make any
payments that did not come from SFC approval.

To this end, on occasion, trade contractors demanded that they be provided with some
evidence of payment in order to continue working. [h response, Camco could not, and to our
understanding did not, promise that any payment was forthcoming.

SFC delivered on a limited basis, letters to such disgruntled trade contractors informing
them that all credit decisions on payment funding must be approved by SFC and that such
funds would be only paid once SFC had completed its required approval process and

determined that such payments were appropriate. Attached to this letter as Exhibit A are two
such letters executed by SFC and delivered to certain trade contractors.

In December 2008, SFC sent correspondence to NCS that due to uncured loan defaults
by Gemstone, a decision was made to cease all funding on the Project. The communications
regarding this decision are attached to this letter as Exhibit B. SFC further requested that NCS
return funds in the amount of $993,866.72. NCS returned the funds requested and no additional
payment for previous work performed was disbursed to Gemstone, Camco, or any of the trade
contractors for the Project. Camco was not a part of these transactions, was not a participant in
these decisions, and was unaware of such decisions until the above notice was sent to NCS.

Upon learning of SFC's decision to cease funding, we understand Camco terminated its
engagement contract with Gemstone based on Gemstone’s failure to pay Camco pursuant to
the terms of such contract. As a result of changed circumstances on the Project after APCO's
termination, Camco's role was limited with regard to payment.

As a result, SFC does not believe Camco or for that matter NCS can be held responsible
for payment of any outstanding applications of the trade coritractors.

Brad Scott
President
Scott Financial Corporation

L1612-01/SFC Letter to NV Contractor Board 4 22 09

AA 001535



Exhibit A

Payment Status Letters from SFC to Trade Contractors
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9 Financial Corporation

November 4, 2008

Mr ‘Mike Evans

6380 Sout Valiey Vlew Suite 110
Las Vegas, NV 89118

RE: ManhattanWest Funding
Mr. Evans:

| have been asked by Gemstone to provide you with an update on the status of the
September Draw.

As you may likely know Scott financial Corporation is the Creditor of record and has been
funding the vertical construction through the various credit facilities established.

The September Draw was submitted to Scott Financial Corporatlon late 1ast week. We
are currently completing the final review of the Septe Ay o280l S [eF 01Ty
However, in light of the complications related to the termination of the former general
contractor, the approval of the September Payment Application has required more
invastigation and time than generally typical or expected.

Despite this temporary delay, the funding necessary to satisfy the outstanding amounts
due pursuant to the September Payment Application are in final stages of approval and
aEanticinatedts _539)44%3—'%?5?46 DEIEEEIRNES (voucher control) by November 13,

The amount in processing includes a payment of $1,092,121.34 to E&F Fire Protection
LLC and its corresponding suppliers,

I trust this letter assists you with your questions on the timing of the funding.

Please feel free to contact me directly if you have any questions.

Prestdent

15010 Sundown Drive + Bismarck, ND 58503
Office: 701.255.2215 » Fax: 701.223.7299

Alicensed and bonded corporate finance company.

Exhib,/ /Ll
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Scott

8 Financial Corporation

Decernber 1, 2008

Leo Duckst
2711 E. Craig Road, Suite A
North Las Vegas, NV 89030

RE: ManhattanWest Funding

Mr. Duckstein:

I'have been asked by Gemstone to provide you with an update on the status of the Octaber Draw.

As you may likely know Scott financial Corporation (SFC) s the Creditor of record and has been
funding the vertical construction through the various credit facilities established.

The Octaber Draw was submitted to SFC |ate last week.

Wae are cumrently completing the final review of the EoloberRaymentipplisation. However, in
light of the complications related to in large part to the termination of the former general contractor,

the approval of the October Payment Application has required more review, investigation and time
than in the past.

Despite this delay, the funding necessary to satisfy the outstanding amounts due pursuant to the

October Payment Application are in belng reviewed and a determination of approval is being
considered by our team.

Clearly approval of the draw is subject to our complete review process.

S TGRS S o
“{“'fﬁ kd.i’é 3‘;@ i e

| understand the MHW draw which is in the review process at SFC includes a payment amount

of approximately $598,475.00 o CabineTec Inc. and its corresponding suppliers. | believe the
Developer approved payment amount is $483,664.32.

I trust this letter assists you with your questions on the timing of the funding.

Please feel free to contact me directly if you have any questions.

B A W Scott
President

15010 Sundown Drive » Bismarck, ND 58503
Office: 701.255.2215 + Fax: 701.223.7299

A licensed and bonded corporate finance company.
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Exhibit B

SFC Notice to NCS Regarding the Decision to Stop Funding the Project
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® @ Exh kT B”

~Jennifer Olivares

Cc: ‘Margo Scolt’; 4Yason Ulmer', Patricia Curtis; 'Tim James'
Subject: ManhattanWest Status
Importance: High

Jen:
As of right now11AM CST 12/16/08 the October Draw is still on permanent hotd.

A final decision confirming the lender’s direction on Project was expected yesterday. It did not
happen.

p

| anticipate this final decision wilt however likely lead to gk
Fareclosure options and discussion on how we will proceed have been explored.

SFC has requested our legal counsel to address the return wire from NCS to SFC discussed
yestaerday.

Those funds will be held in the SFC escrow account at NSB for the time being, until further direction
is provided to SFC.

SFC will keep you posted as a final determination is made.

Thanks.

Brad 3. Scott

Scott Finarncial Corporation
15010 Sundown Drive

Bismarck, ND 58503

W: 701,255.2215

M: 701.220.3999

F: 701.223.7299
brad@scotifinancialcom.com

Finaneld(Carporatian
Brad J. Scott, €RE 15010 Sundown Drive
President Bismarck, ND 58503

Of 701.255.2215
Bradascottlinancialcorp.com ?22: 704 §23 7359

Call: 701,220.3999

A Neansed and baaded corporate finence company.

4/1/2009
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Jennifer Olivares

Cc: ' ‘Alex Edelsteln’ 'Peter Smllh' "Jim Horning'; dparry@camcopacific.com

Subject: FW: ManhattanWest

Importance: High

Attachments: Document.pdf; 09004-20-04 Billing #4 2008-12-12.pdf, Wiring {nstructions TO SFC at NSB.XL.S

Jennifer & Anne:

These funds will be held at SFC until further notice.

Please call with any questions.

Thanks.

Brai J. Scott

Scott Financial Corporation
15010 Sundown Drive

Bismarck, ND 58503

W: 701.255.2215

M; 701.220.3999

F: 701.223.7299
brad@scottfinanclalcorp.com

ottt

| Firvanciat Corporation

Brad J. Scott, CRE 15010 Sundown Drive
President Bismarck, ND 58503
Offlce: 701.255.2215

brad®scottfinancialcorp:com Fax: 701.223,7299
Cell: 701.220.35%9

A lléansed and banded corporsle Tinence campany.

Email is not alivays a secure transmission medium. Caution should always be used lo communlcate “confidenlial informaltion®,
It you elect lo send or receive [nformalion via emall, Scotl Financlal Cerporalion cannol assure its securlly and will not be Iable if Il
Is Intercepted or-viewed by another parly. By conlinuing lo use e-mall, you are agreélng to accepl thls rlsk,

4/1/2009
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WOODBURY, MORRIS & BROWN
701 N. Green Valley Parkway, Suite 110

Henderson, Nevada §9074
(702) 933-07774 Fax (702)933-0778
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STEVEN L. MORRIS

Nevada Bar No, 7454

WOODBURY, MORRIS & BROWN
701 N. Green Valley Parkway, Suite 110
Henderson, Nevada 89074

(702) 933-0777

slmorris@wmb-law.net

Attorneys for
Camco Pacific Construction Company, Inc. and
Fidelity and Deposit Company of Maryland
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DISTRICT COURT

CLARK COUNTY, NEVADA

ACCURACY GLASS & MIRROR
COMPANY, INC., a Nevada corporation,

Plaintiff,
vs.

ASPHALT PRODUCTS CORP., a Nevada
corporation; APCO CONSTRUCTION, a
Nevada corporation; CAMCO PACIFIC
CONSTRUCTION COMPANY, INC._, a
California corporation; GEMSTONE
DEVELOPMENT WEST, INC., Nevada
corporation; FIDELITY AND DEPOSIT
COMPANYOF MARYLAND; SCOTT
FINANCIAL CORPORATION, a North
Dakota Corporation; DOES I through X;;
ROE CORPORATIONS I through X; BOE
BONDING COMPANIES I through X: LOE
LENDERS I through X, inclusive,

Defendants.

Casd¢ No: A587168
Dept. Nga;

Consolidated with:
A571228

ANSWER TO HEINAMAN CONTRACT
GLAZING’S STATEMENT OF FACTS
CONSTITUTING LIEN, THIRD-PARTY
COMPLAINT, AND CAMCO PACIFIC
CONSTRUCTION’S COUNTERCLAIM

“09A587168 T T

i
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WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778
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HEINAMAN CONTRACT GLAZING, a
California corporation,

Plaintiff in Intervention,
VS,

CAMCO PACIFIC CONSTRUCTION
COMPANY, INC., a California corporation;
GEMSTONE DEVELOPMENT WEST,
INC., Nevada corporation; FIDELITY AND
DEPOSIT COMPANYOF MARYLAND;
SCOTT FINANCIAL CORPORATION, a
North Dakota Corporation; DOES I through
X; ROE CORPORATIONS I through X;
BOE BONDING COMPANIES I through X:
LOE LENDERS I through X, inclusive,

Defendants.

CAMCO PACIFIC CONSTRUCTICN
COMPANY, INC,, a California corporation;
FIDELITY AND DEPOSIT COMPANY OF
MARYLAND,

Counterclaimant,
Vs,
HEINAMAN CONTRACT GLAZING, a
California corporation; and DOES I through

X, inclusive,

Counterdefendants,

Third Party Defendants CAMCO PACIFIC CONSTRUCTION COMPANY, INC.

(hereinafter “Camco™) and FIDELITY AND DEPOSIT COMPANY OF MARYLAND

(hereinafter “Fidelity”) (Camco and Fidelity are sometimes collectively referred to herein as

“Defendants™), by and through their counsel, Steven L. Morris, Esq. of the law firm of

Woodbury, Morris & Brown, hereby answer the Third Party Complaint of HEINAMAN

CONTRACT GLAZING, (hereinafter “Plaintiff” or “Heinaman™), on file herein, and admit,

deny, and allege as follows:

L. Camco and Fidelity deny each and every allegation contained in Paragraphs 12,

Page 2 of 10
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WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778
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13, 14, 15, 18, 19, 20, 22, 23, 24, 26, 27, 28, 29, 31, 33, 39, 44, 46, 47, 48, 49, 50, 51, 52, 533,
56, 57, 58, 59, and 68 of Plaintiff’'s Complaint.

2. Camco and Fidelity are without information or knowledge sufficient to ascertain
the truth of the allegations contained in Paragraphs 7, 32, 34, 35, 36, 37, 38, and 42 of
Plaintiff’s Complaint, and therefore deny each and every allegation contained therein.

3. Camco and Fidelity admit the allegations contained in Paragraphs 1, 2, 3,4, 5, 6,
41, 61, 62, 65, and 66 of Plaintiff’s Complaint.

4, As to Paragraphs 8, 16, 21, 30, 40, 45, 54, and 60 of Plaintiff’s Complaint,
Camco and Fidelity repeat and reallege the answets to paragraphs 1 through 68 as though'ﬁ.llly
set forth herein.

5. As to Paragraph 9 Camco and Fidelity admit that Camco entered into a
Subcontract Agreement with Heinaman, but as for the remaining allegations therein, Camco
admits that the contract speaks for itself.

6. As to Paragraph 10 Camco admits that Heinaman furnished work for the benefit
of and at the specific request of the Owner, but denies the remaining allegations therein.

7. As to Paragraph 11 Camco admits that Heinaman was to be paid by the Owner
for its services, but denies the remaining allegations therein.

8. As to Paragraph 17 Camco admits that it acted in good faith, but as for the
remaining allegations therein, Camco admits that the contract speaks for itself.

9. As to Paragraph 25 Camco admits that Heinaman knew or should have known
that payment would have been made by Owner, but denies the remaining allegations therein.

10.  As to Paragraph 43 Camco denies that Heinaman’s claim against the Property is
superior to Camco’s, but is without information or knowledge sufficient to ascertain the truth of
the remaining allegations therein.

11.  Asto Paragraph 55 Camco admits that the Statute speaks for itself, but denies
the remaining allegations therein.

12.  As to Paragraph 63 Camco admits that the Mezzanine Deeds of Trust

Page 3 of 10
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WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778
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Subordination Agreement speaks for itself, but denies the remaining allegations therein.

13.  As to Paragraph 64 Camco admits that the Mezzanine Deeds of Trust
Subordination Agreement speaks for itself, but denies the remaining allegations therein.

14.  As to Paragraph 67 Camco admits that there is an actual controversy as to the
overall priority of all the mechanic’s liens, but denies the remaining allegations therein.

15.  To the extent that any allegations set forth in Plaintiff's Complaint have not been
answered, these answering Defendants deny each and every allegation or inference thereof not
expressly set forth hereinabove.

16. It has become necessary for these answering Defendants to retain the services of
WOODBURY, MORRIS, & BROWN, attorneys at law, to defend this action, and as a result,
these answering Defendants have been damaged by the Plaintiff, and these answering
Defendants are accordingly entitled to their attomey fees and costs incurred herein.

AFFIRMATIVE DEFENSES

l. The Complaint on file herein fails to state a claim against Camco and Fidelity
upon which relief can be granted. .

2. That any or all negligence or fault on the part of the Plaintiff would be active and
primary, and any negligence or fault of Camco, if any, would be secondary and passive.

3. Any and all damages sustained by Plaintiff are the result of its own negligence
and breach of contract.

4. Camco is not negligent with respect to the transactions which are the subject of
the Complaint, and is and was not in breach of contract.

5. At the time and place under the circumstances alleged by the Plaintiff, Plaintiff
had full and complete knowledge and information in regard to the conditions and circumstances
then and there existing, and through Plaintiff's own knowledge, conduct, acts and omissions,
assume the risk attendant to any condition there or then present.

6. The liability, if any, of Camco must be reduced by the percentage of fault of

others, including the Plaintiff.

Page 4 of 10
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WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
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7. The claims, and each of them, are barred by the failure of the Plaintiff to plead

those claims with particularity.

8. The claims of Plaintiff have been waived as a result of the acts and the conduct
of the Plaintiff.
9. The claim for breach of contract is barred as a result of the failure to satisfy

conditions precedent.

10.  Plaintiff has failed to mitigate its damages.

11.  Plaintiff’s claims are barred from recovery by the doctrine of unclean hands.

12.  Plaintiff’s claims are barred by the doctrine of laches and estoppel

13.  To the extent that the Plaintiff’s work was substandard, not workmanlike,
defective, incomplete, or untimely, Plaintiff is not entitled to recover for said work.

14, Plaintiff has approved and ratified the alleged acts of Camco for which Plaintiff
now complains.

15.  Plaintiff has failed to name parties that are necessary and/or indispensable to this
action.

16.  Defendant Fidelity is informed and believes that it is entitled to assert all of the
defenses available to its principal, and Fidelity hereby incorporates by reference all defenses
raised, or that could have been raised, by Fidelity's principal.

17.  Fidelity alleges that its liability, if any exists, which is expressly denied, is
limited to the penal sum of the applicable Contractor's License Bond.

18.  Any license or surety bond executed by Fidelity was limited to the classification
of contracting activities as set forth in its Nevada State Contractor's License Bond.

19.  The liability of Fidelity if any, is limited to its obligations as set forth in its surety
bond agreement.

20.  The liability of Fidelity if any, is limited to the statutory liability as set forth in
NRS 624.273.

21. Fidelity is not liable for the acts or omissions of persons, individuals, firms,

partnerships, corporations, associations, or other organizations that are not its named principal.
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22.  The damages sustained by Plaintiff, if any, were caused by the acts of third
persons who were not agents, servants, or employees of Fidelity, or its principal, and who were
not acting on behalf of Fidelity or its principal in any manner or form, and as such, Fidelity or
its principal are not liable in any manner to the Plaintiff.

23, Fidelity is not liable for the acts or omissions of persons, individuals, firms,
partnerships, corporations, associations, or other organizations that are not its named principal.

24.  Plaintiff's suit against Fidelity is not timely brought under the terms of the bond
because no judgment or court decree has been entered against its principal.

25. It has been necessary for Camco and Fidelity to retain the services of the law
offices of Woodbury, Morris & Brown, attorneys at law, for the purpose of defending this
action, and Camco is entitled to payment of all costs, fees and expenses associated with and/or
arising out of the defense of this action.

26. Pursuant To NRCP 8, all possible affirmative defenses may not have been
alleged herein, inasmuch as sufficient facts were not available after reasonable investigation and
inquiry upon the filing of Defendants’ Answer and, therefore, Defendants reserves the right to
amend their Answer to allege additional affirmative defenses if subsequent investigation
warrants.

WHEREFORE, Third Party Defendants Camco and Fidelity pray as follows:

1. That Plaintiff take nothing by way of its Complaint;

2. For an award of reasonable attorneys’ fees and costs for having to defend this
action; and
3. For such other and further relief as the Court deems just and proper.
COUNTERCLAIM

Counterclaimant CAMCO PACIFIC CONSTRUCTION COMPANY, INC. (hereinafter
“Camco™) by and through its attorney, Steven L. Morris, Esq. of the law firm of Woodbury,

Morris & Brown complains as follows:

JURISDICTIONAL ALLEGATIONS

1. Camco was and is at all times relevant to this action, a California corporation,
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doing business in Clark County, Nevada as a contractor duly licensed by the Nevada State
Contractor’s Board.

2. Counterdefendant HEINAMAN CONTRACT GLAZING, a California
corporation (hereinafter referred to as “Heinaman”) is and was at all times relevant to this
action, a corporation conducting business in Clark County, Nevada.

3. The true names and capacities, whether individual, corporate, associate or
otherwise of Defendants named herein as DOES 1 through X are unknown to Counterclaimant.
Said DOE Defendants are responsible for damages suffered by Counterclaimant; therefore,
Counterclaimants sue Defendants by such ﬁctitioﬁs names. Counterclaimants will ask leave to
amend this Counterclaim to show the true names and capacities of each such DOE Defendants
at such time as the same have been ascertained.

FIRST CAUSE OF ACTION

(Breach of Contract)

4, Camco repeats and realleges each and every allegation contained in the
preceding paragraphs of Camco’s Counterclaim, incorporates the same at this point by reference
and further allege:

5. On or about September 8, 2008, Camco and Heinaman entered into a
Subcontract Agreement (the “Agreement”) relative to the Manhattan West Condominiums
project, located in Clark County, Nevada (the “Project”).

6. Section IL.A. of the Subcontract Agreement states: “Contractor and
Subcontractor expressly acknowledge that atl payments due to Subcontractor under this
Agreement shall be made by Contractor solely out of funds actually received by Contractor from
Owner. Subcontractor acknowledges that Subcontractor is sharing, as set forth herein, in the risk
that Owner may for at any reason, including, but not limited to, insolvency or an alleged
dispute, fail to make one or more payments to Contractor for all or a portion of the Contract
Work. Contractor’s receipt of the corresponding payment from Owner is a condition precedent
to Contractor's obligation to pay Subcontractor; it being understood that Subcontractor is solely

responsible for evaluating Owner's ability to pay for Subcontractor's portion of the Contract
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Work, and Subcontractor acknowledges that Contractor is not liable to Subcontractor for
payment of Subcontractor's invoice unless and until Contractor receives the corresponding
payment from Owner.”

7. All payments made to subcontractors and suppliers on the Project were made
directly by Gemstone through Nevada Construction Services. (See Exhibit A, attached hereto
and incorporated herein by this reference).

8. Camco never received payment on behalf of the subcontractors, including
Heinaman, and was therefore, not responsible nor liable for payment to the subcontractors,
including Heinaman.

9. Heinaman agreed and expressly acknowledged that it assumed the risk of non-
payment by the Owner.

10.  Heinaman breached its contract with Camco by demanding payment from
Camco and by bringing claims against Camco and its License Bond Surety relative to payment
for the work allegedly performed by Heinaman on the Project.

11.  Camco is entitled to all of its attorneys fees and costs pursuant to the terms and
conditions of the Agreement.

12,  Camco has been required to engage the services of the law firm of
WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reasonable attorneys fees and costs therefor.

SECOND CAUSE OF ACTION

(Breach of Covenant of Good Faith and Fair Dealing)

13.  Camco repeats and realleges each and every allegation contained in the
preceding paragraphs of Counterclaimant’s Counterclaim, incorporate the same at this point by
reference and further allege:

14.  The law imposes upon Heinaman, ‘ by virtue of the contract, a covenant to act in
good faith and deal fairly with Counterclaimant;

15.  Despite this covenant, Heinaman’s intentional failure to abide by the terms of the

parties written contract, Heinaman breached its covenant to act in good faith and deal fairly;

Page 8 of 10

AA 001549




WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Hendersen, Nevada 89074
{702) 933-07774 Fax (702) 933-0778

&S

[== T = - R = A S |

1
12
13
14
15
16
17
18
19
20
2t
22
23
24
25
26
27
28

16.  Asaresult of its breach of the covenant of good faith and fair dealing, Heinaman
has injured Camco in an amount in excess of $10,000.00.

17.  Camco has been required to engage the services of the law firm of
WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reasonable attorneys fees and costs therefor.

WHEREFORE, Counterclaimant Camco prays as follows:
1. This Court enter judgment against Counterdefendants, and each of them, in an

amount in excess of $10,000.00, plus interest at the contract rate;

2. For an award of reasonable attorneys’ fees and costs for having to prosecute this
action; and

3. For such other and further relief as the Court deems just and proper.

DATED this _’_“_h day of September 2009.

WOODBURY, MORRIS & BROWN

S Plo dlos #v
TEVEN L. MORRIS, ESQ.
Nevada Bar No. 7454
701 N. Green Valley Pkwy., Suite 110
Henderson, NV 89074-6178
Attorneys for Camco and Fidelity

Page 9 of 10

AA 001550




WOODBURY, MORRIS & BROWN

701 N. Green Valiey Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778

FEOR S

o =~ N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF MAILING

I hereby certify that on the | Hk day of September 2009, I served a copy of the

ANSWER TO HEINAMAN CONTRACT GLAZING’S STATEMENT OF FACT’S

CONSTITUTING LIEN, THIRD-PARTY COMPLAINT, AND CAMCO PACIFIC

CONSTRUCTION’S COUNTERCLAIM by facsimile and by enclosing a true and correct

copy of the same in a sealed envelope upon which first-class postage was fully prepaid, and

addressed to the following:

RICHARD L. PEEL, ESQ

PEEL BRIMLEY, LLP

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074

Fax: 702-990-7273

and that there is regular communication by mail between the place of mailing and the place so

addressed.

An Employee of Woodbury@& Brown
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P Financial Corporation

Date: April 28, 2009
To: Nevada State Contractor's Board
From: Scott Financial Corporation

Subject: ManhattanWest Project

| am the President of Scott Financial Corporation (“SFC"), which is a seasoned
commercial finance company located in Bismarck, North Dakota and licensed in Nevada,

SFC is'the lender for ManhattanWest Buildings 2, 3, 7, 8, and 9 located at West Russell
Road and Rocky Hill Street in Las Vegas, Nevada (the ‘Project”). No other ManhattanWest
buildings were funded or constructed. The Project consisted of condominiums developed by
Gemstone Development West, Inc. ("Gemstone").

The purpose of this letter is to explain the payment process for the Project and to
demonstrate that Camco Pacific Construction Company, Inc. (*Camco”) had no direct
responsibility to pay the trade contractors or any other contracting parties on the Project.

As the Project’s lender, SFC established a credit facility between SFC (with its network
of participating community banks) and Gemstone. As the loan originator and lead lender, SFC
established both the Senior and Mezzanine Credit Facilities that were forecasted to fund the
entire construction cost to complete the Project; provided however, that an adequate leve! of
condomihium sales were closed by Gemstone in a timely manner

) In connection with its funding of the Project, SFC required a very detailed and disciplined
payment procedure, which it has used successfully and extensively in the past. This payment
procedure was developed collectively between SFC, Gemstone, and Nevada Construction
Services (“NCS”) to execute the monthly construction funding on the Project in a proper and
timsly manner,

This payment procedure was communicated to the general contractors and the trade
contractors through them and was used to facilitate the payment structure for all trade
contractors/vendars.

Prior to the commencement of the Project, SFC entered into a voucher control contract
with NCS. First, pursuant to such agreement, NCS managed the voucher control and served as
the third parly disbursement agent. Second, as part of such agréement, NCS also performed
third party site construction inspections for SFC prior to each disbursement. Please note that
NCS is a disbursement agent for SFC and does not “approve funding”, that is a role of SFC and
our participating banks exclusively.

APCO Construction (“APCQ") was the original General Contractor for the Project. The
protocol for issuing payment involved APCO submitting a monthly payment application to
Gemstone based on a schedule of values and materials delivered by the vendors and trade
contractors (the “Payment Application”).

Next, Gemstone would review the Payment Application and approve or reject its
contents based upon the work completed as af the submission of such Payment Application.
Upon the final agreement and approval of the Payment Application by Gemstone and APCO,
Gemstone would send the Payment Application and any supporting documents to NCS. NCS

15010 Sundown Drive * Bisinarck, ND 58503
Office: 701.255.2215 + Fax: 701.223.7259

A licensed and bonded corporate flnance company.
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would review the Payment Application and the supporiing documents and compare them with its
payment records. Thereafter, NCS would order a formal NCS inspection of the jobsite to verify

that sufficient progress was made to warrant the amount in the Payment Application. After
completing such inspection, NCS submitted its request for funding to SFC.

Upon receiving such approval, SFC conducted its final monthly creditor review and
completed the funding approval process by taking the foliowing steps: (a) formally signing-off
on the Payment Application and (b) obtaining final approval of the Payment Application from the
co-lead bank.

Finally, after the Payment Application was properly approved and verified, the
corresponding funds were requested by SFC from its participating lenders and advanced into
the SFC Project Control Account, Thereafter, the respective {a) soft costs in the Payment
Application were advanced directly to Gemstone and (b) the hard costs in the Payment
Application were wired directly to NCS for controlled disbursement.

Upon receiving such hard cost funds, NCS would send the corresponding payment
directly to APCO for disbursement to the trade contractors. This was the payment process
throughout the period that APCO remained on the Project, except for the June and July 2008
Pay Applications where NCS was notified by Gemstone to issue joint checks to the sub
contractors.

APCO was terminated by Gemstone for cause in August 2008, After such termination,
Gemstone engaged Camco to serve as the General Contractor for the Project. When this
substitution occurred, the payment process used during the APCO engagement was continued
with scme alterations.

The most important of these alterations was based on the shift from a Guaranteed
Maximum Price to a simple monthly fee. APCO had agreed to deliver the Project for a
Guaranteed Maximum Price and received a fee for its services based on a percentage of sach
Payment Application. Consequently, APCO assumed responsibility for the financial aspects of
the Project and the proper engagement and payment of the trade contractors.

In contrast, Camco was paid a basic fee of $100,000 per month plus certain expenses to
serve as the General Contractor for the project; provided however, that Gemstone, not Camco,
was solely responsible for selecting and negotiating the engagement of the trade coniractors by
Camco. Because of this shift in responsibility, all decisions and communications for payment
authorization and processing were handled by Gemstonhe, without Camco's ongaing
involvement.

In addition, Gemstone provided the financial management component of the Project and
was responsible for (a) establishing and maintaining the budget and (b) keeping full and detailed
accounts on the Project.

Furthermore, NCS's protocol alse changed to effectively limit Camco’s involvement.
Because Camco was not responsible for establishing or maintaining the budget, Camco's only
role in the payment process was to compile and submit each initial Payment Application.

Thereafter, the review, negotiation, and request for the correspanding payments were

handled by Gemstone. As a resuli, NCS never sent payment for trade contractors to Camco.
instead, such payments were sent directly to the trade confractors.

11612-01/SFC Letler 1o NV Contractor Board 4 2209

AA 001554



Furthermaore, Camco (a) as a rule did not communicate directly with SFC; (b) only
occasionally communicated with NCS regarding the payment process; and (c) did not make any
decisions related to the Payment Application or the corresponding payments to Camco or the
trade contractors. Payments decisions were all made by Gemstone because they were
responsible for the budget and as they pertained to credit decisions reviewed by SFC.

in addition, Camco had no physical contro! over the funds, and all disbursements were
completed between NCS and the trade contractors directly. We understand the trade
contractors were aware of Camco’s limited role in this payment process. First, the negotiation
of each trade contractor's engagement was managed by Gemstone employees and only
subsequently ratified by Camco. Second, the terms of the engagement contracts between
Camco and each trade contractor and Camco and Gemstone described this relationship. Third,
on several occasions when a particular trade contractor expressed concern regarding the timing
of a forthcoming payment, Gemstone and Camco repeatedly and consistently explained that all
lending decisions regarding funding (credit issues specifically) were ultimately made by SFC
and that neither Gemstone ner Camco had the ability, authority, or resources to make any
payments that did not come from SFC approval.

To this end, on occasion, trade contractors demanded that they be provided with some
evidence of payment in order to continue working. In response, Camco could not, and to our
understanding did not, promise that any payment was forthcoming.

SFC delivered on a limited basis, letters to such disgruntled frade contractors informing
them that all credit decisions on payment funding must be approved by SFC and that such
funds would be only paid once SFC had completed its required approval process and
determined that such payments were appropriate. Attached to this letter as Exhibit A are two
such letters executed by SFC and delivered to certain trade contractors.

In December 2008, SFC sent correspondence to NCS that due to uncured loan defaults
by Gemstone, a decision was made to cease all funding on the Project. The communications
regarding this decision are attached to this letter as Exhibit B. SFC further requested that NCS
return funds in the amount of $993,866.72. NCS returned the funds requested and no additional
payment for previous work performed was disbursed to Gemstone, Camco, or any of the trade
contractors for the Project. Camco was not a part of these transactions, was not a participant in
these decisions, and was unaware of such decisions until the above notice was sent to NCS.

Upon leamning of SFC's decision to cease funding, we understand Camco terminated its
engagement confract with Gemstone based on Gemstone's failure to pay Camco pursuant to
the terms of such contract. As a result of changed circumstances on the Project after APCO’s
termination, Camco’s role was limited with regard to payment.

As a result, SFC does not befieve Camco or for that matter NCS can be held responsible
for payment of any outstanding applications of the trade coritractors.

Brad Scott
President
Scott Financial Corporation

11612-01/SFC Letter to NV Coniraclor Board 4 22 09
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Exhibit A

Payment Status Letters from SFC to Trade Contractors
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Exhiby/ A

Seoti

8 Financial Corporation

November 4, 2008

Mr. Mike Evans ‘

B R DY o L)

6380 South Valley View, Suite 110
Las Vegas, NV 89118

RE: ManhattanWest Funding

Mr. Evans:

| have been asked by Gemstone to provide you with an update on the status of the
September Draw.

As you may likely know Scott financial Corporation is the Creditor of record and has been
funding the vertical construction through the various credit facilities established.

The September Draw was submitted to Scott Financial Corporation late last week, We
are currently completing the final review of the Sep emsmBamentmipEliEatinm
However, in light of the complications related to the termination of the former general
contractor, the approval of the September Payment Application has required more
investigation and time than generally typical or expected.,

Despite this temporary delay, the funding necessary to satisfy the outstanding amounts
due pursuant to the September Payment Application are in final stages of approval and

R e e e s e s b TR NS (voucher control) by November 13,

The amount in processing includes a payment of $1.082,121.34 to E&E Fire Protection
LLC and its corresponding suppliers. ‘

| trust this letter assists you with your questions on the timing of the funding.

Please feel free to cantact me directly if you have any questions.

President

1801 Sundown Drive + Bismarck, ND 58503
Offlce: 701.255.2215 + Fax: 701.223.7209

Alicensed and bonded corporate finance company.
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Scotf

2 Financial Corporation

December 1, 2008

Leo Duckstein

T EE R e
2711 E. Craig Road, Suite A
North Las Vegas, NV 89030

RE: ManhattanWest Funding
Mr. Duckstein:
I have been asked by Gemstone to provide you with an update on the status of the October Draw.

As you may likely know Scott financial Corporation (SFC)is the Creditor of record and has been
funding the vertical construction through the various credit facilities established.

The October Draw was submitted to SFC late last week.

We are currently completing the final review of the Retplen RaymentAvplisation. However, in
light of the complications related to in large part to the termination of the former general contractor,

the approval of the October Payment Application has required more review, investigation and time
than in the past.

Despite this delay, the funding necessary to satisfy the outstanding amounts due pursuant o the

October Payment Application are In being reviewed and a determination of approval is being
considered by our team.

Clearly approval of the draw is subject to our compléte review process.

| understand the MHW draw which is in the review process at SFC includes a payment amount

of approximately $598,475.00 to CabineTec Inc. and jts corresponding suppliers. | believe the
Developer approved payment amount is $483,664.32.

| trust this letter assists you with your questions on the timing of the funding.

Please feel free to contact me directly if you have any questions.

B Ha W Scott
President

15010 Sundown Drive ¢+ Bismarck, ND 58503
Office: 701.255.2215 » Fax: 701.223.7299

A licensed and bonded corporale finance company.
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Exhibit B

SFC Notice to NCS Regarding the Decision to Stop Funding the Project
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-Jennifer Olivares

Exh kT B”

P o

Subject; Manhattan\West Status
Importance; High

Jen:

As of right now11AM CST 12/16/08 the October Draw is sill on permanent hold.

A final decision confirming the iender's direction on Pr

happen.

| anticipate this final decision will however likely lead to TR INEH

Foreclosure options and discussion on how we will proceed have been explored.

oject was expected yesterday. It did not

SFC has requested our legal counsel to address the return wire from NCS to SFC discussed

yesterday.

Those funds will be held in the SFC escrow account at NSB for the time being, until further direction

is provided to SFC.

SFC will keep you posted as a final determination is made.

Thanks.

Brad J. Scott

Scott Financial Corporation
16010 Sundown Drive

Bismarck, ND 58503

W: 701.255.2215

M: 701.220.3999

F: 701.223,7299
brad@scottfinancialcorp.com

!

# Financlat Corporatian

Brad 4. Scott, €RE 15010 Sundown Drive
President Bismarck, ND 58503

) . Office 701.285.2215
‘bradascottfinancialcorpicam Fax: 701,233.7799

Cetl: 701,230.3999

A Uesised dnd boaded corporeis finence campany.

4/1/2009
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® o ExhibT8"

Jennifer Olivares

Ce: ‘Alex Edelstin'; ‘Peter Smith'; 'Jim Horning"; dparry@camcopacific.com

Subject: FW. ManhattanWest

Importance: High

Attachments: Document.pdf; 09004-20-04 Billing #4 2008-12-12.pdf; Wiring Instructions TO SFC at NSB.XLS

Jennifer & Anne:

e R %
‘, 2 é 6] hr?}g,l""

LB LATE T

TR A T
2 x": 'f*zll

These funds will be held at SFC until further notice.
Please call with any questions.

Thanks.

Brad J. Scott

Scott Financial Corporation
16010 Sundown Drive

Bismarck, ND 58503

W 701.255.2215

M; 701.220.3999

F: 701.223.7299
brad@scottfiinanclalcorp.com

cotl

| Financial Sorporation

Brad J. Scott, CRE 15010 Sundown Drive
President ’ Blsmarck, ND 58503

) OFfice: 701.255.2215
brad@ scottfinancizlcorp:com F:;. 701,223.7209

-Cell: 701.220.3999

A licerised and bandet ¢orporate Tlnance campany.

Emall [s nol always a secure transmilssion medium, Caulion should atways be used to-comriunicale "confidential Intormation®,
It you elect to send or recelve Infoanatlon via email, Scoll Finandlal Corporation cannol assure IS securlty and will not be fiable if i
Is Inteicepted or viewed by znolher party. By continuing to use e-mail, you are agreelng to accept this rlsk.

4/1/2009
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WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778
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STEVEN.L. MORRIS

Nevada-Bar No. 7454

WOODBURY, MORRIS & BROWN
701 N. Green Valley Parkway, Suite 110
Henderson, Nevada 89074

(702) 933-0777

slmorris@wmb-law.net

Attorneys for
Camco Pacific Construction Company, Inc. and
Fidelity and Deposit Company of Maryland

FILED T

See Il 5 2: PH09g

DISTRICT COURT

CLARK COUNTY, NEVADA

ACCURACY GLASS & MIRROR
COMPANY, INC., a Nevada corporation,

Plaintiff,
vs.

ASPHALT PRODUCTS CORP., a Nevada
corporation; APCO CONSTRUCTION, a
Nevada corporation; CAMCO PACIFIC
CONSTRUCTION COMPANY, INC., a
California corporation; GEMSTONE
DEVELOPMENT WEST, INC., Nevada
corporation; FIDELITY AND DEPOSIT
COMPANY OF MARYLAND; SCOTT
FINANCIAL CORPORATION, a Nerth
Dakota Corporation; DOES | through X;
ROE CORPORATIONS I through X; BOE
BONDING COMPANIES I through X: LOE
LENDERS 1 through X, inclusive,

Defendants.

Consolidated with:
A571228

ANSWER TO WRG DESIGN, INC.’S
STATEMENT OF FACTS
CONSTITUTING LIEN, THIRD-PARTY
COMPLAINT, AND CAMCO PACIFIC
CONSTRUCTION INC.’S
COUNTERCLAIM

700A587168

T
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WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778
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WRG DESIGN, INC., a Delaware
corporation,

Plaintiff in Intervention,
VS.

ASPHALT PRODUCTS CORP., a Nevada
corporation; APCO CONSTRUCTION, a
Nevada corporation; CAMCO PACIFIC
CONSTRUCTION COMPANY, INC., a
California corporation; GEMSTONE
DEVELOPMENT WEST, INC., Nevada
corporation; FIDELITY AND DEPOSIT
COMPANY OF MARYLAND; SCOTT
FINANCIAL CORPORATION, a North
Dakota Corporation; DOES I through X;
ROE CORPORATIONS I through X; BOE
BONDING COMPANIES I through X: LOE
LENDERS I through X, inclusive,

Defendants.

CAMCO PACIFIC CONSTRUCTION
COMPANY, INC., a California corporation;
FIDELITY AND DEPOSIT COMPANY OF
MARYLAND,

Counterclaimant,
vs.
WRG DESIGN, INC., a Delaware
corporation; and DOES 1 through X,

inclusive,

Counterdefendants,

Third Party Defendants CAMCO PACIFIC CONSTRUCTION COMPANY, INC.

(hereinafter “Camco”) and FIDELITY AND DEPOSIT COMPANY OF MARYLAND

(hereinafter “Fidelity”’)(Camco and Fidelity are sometimes collectively referred to herein as

“Defendants™), by and through their counsel, Steven L. Morris, Esq. of the law firm of

Woodbury, Morris & Brown, hereby answer the Third Party Complaint of WRG DESIGN,

INC., a Delaware corporation (hereinafter “Plaintiff”), on file herein, and admit, deny and allege

as follows:

Page 2 of 10
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WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778
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1. Camco and Fidelity deny each and every allegation contained in Paragraphs 29,
30, 31, 32, 45, 46, 47, 50, 51, 53, 54, 55, 56, 58, 60, 66, 71, 73, 74, 75, 76, 77, 78, 79, 80, and
89 of Plaintiff’s Comp]éint.

2. Camco and Fidelity are without information or knowledge sufficient to ascertain
the truth of the allegations contained in Paragraphs 4, 8, 10, 11, 12, 13, 14, 15, 16, 18, 19, 20,
21,22, 23, 24, 34, 35, 36, 37, 39, 40, 41, 42, 46, 61, 62, 63, 64, 65, and 69 of Plaintiff’s
Complaint, and therefore deny each and every allegation contained therein.

3. Camco and Fidelity admit the allegations contained in Paragraphs 1, 2, 3, 5, 6, 7,
68, 82, 83, 86, and 87 of Plaintiff’s Complaint.

4, As to Paragraphs 9, 17, 25, 33, 38, 43, 48, 57, 67, 72, and 81 of Plaintiff’s
Complaint, Camco and Fidelity repeat and reallege the answers to paragraphs 1 through 89 as
though fully set forth herein.

5. As to Paragraph 26 Camco and Fidelity admit that Camco entered into a
Ratification and Amendment of Subcontract Agreement with WRG, but as for the remaining
allegations therein, Camco admits that the contract speaks for itself.

6. As to Paragraph 27 Camco admits that WRG furnished work for the benefit of
and at the specific request of the Owner, but denies the remaining allegations therein.

7. As to Paragraph 28 Camco admits that WRG was to be paid by the Owner for its
services, but denies the remaining allegations therein.

8. As 10 Paragraph 44 Camco admits that it acted in good faith, but as for the
remaining allegations therein, Camco admits that the contract speaks for itself.

9. As to Paragraph 49 Camco admits that WRG furnished services for the benéﬁt of
and at the specific instance of the Owner, but denies the remaining allegations therein.

10.  As to Paragraph 52 Camco admits that WRG knew or should have known that
payment would have been made by Owner, but denies the remaining altegations therein.

11.  As to Paragraph 57 Camco denies that WRG’s claim against the Property is

superior to Camco’s, but is without information or knowledge sufficient to ascertain the truth of

Page 3 of 10
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WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702} 933-07774 Fax (702) 933-0778
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the remaining allegations therein.

12, Asto Paragraph 84 Camco admits that the Mezzanine Deeds of Trust
Subordination Agreement speaks for itself, but denies the remaining allegations therein.

13.  As to Paragraph 85 Camco admits that the Mezzanine Deeds of Trust
Subordination Agreement speaks for itself, but denies the remaining allegations therein.

14, Asto Paragraph 88 Camco admits that there is an actual controversy as to the
overall priority of all the mechanic’s liens, but denies the remaining allegations therein.

15.  To the extent that any allegations set forth in Plaintiff's Complaint have not been
answered, these answering Defendants deny each and every allegation or inference thereof not
expressly set forth hereinabove.

16. It has become necessary for these answering Defendants to retain the services of
WOODBURY, MORRIS, & BROWN, attorneys at law, to defend this action, and as a result,
these answering Defendants have been damaged by the Plaintiff, and these answering
Defendants are accordingly entitled to their attorney fees and costs incurred herein.

AFFIRMATIVE DEFENSES

1. The Complaint on file herein fails to state a claim against Camco and Fidelity
upon which relief can be granted.

2. That any or all negligence or fault on the part of the Plaintiff would be active and
primary, and any negligence or fault of Camco, if any, would be secondary and passive.

3. Any and all damages sustained by Plaintiff are the result of its own negligence
and breach of contract.

4. Camco is not negligent with respect to the transactions which are the subject of
the Complaint, and is and was not in breach of contract.

5. At the time and place under the circumstances alleged by the Plaintiff, Plaintiff
had full and complete knowledge and information in regard to the conditions and circumstances
then and there existing, and through Plaintiff's own knowledge, conduct, acts and omissions,

assume the risk attendant to any condition there or then present.

Page 4 of 10
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WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778
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6. The liability, if any, of Camco must be reduced by the percentage of fault of
others, including the Plaintiff.

7. The claims, and each of them, are barred by the failure of the Plaintiff to plead

those claims with particularity.

8. The claims of Plaintiff have been waived as a result of the acts and the conduct
of the Plaintiff.
9. The claim for breach of contract is barred as a result of the failure to satisfy

conditions precedent.

10.  Plaintiff has failed to mitigate its damages.

11.  Plaintiff’s claims are barred from recovery by the doctrine of unclean hands.

12.  Plaintiff’s claims are barred from recovery by the doctrine of laches, waiver, and
estoppel.

13, To the extent that Plaintiff’s work was substandard, not workmanlike, defective,
incomplete, or untimely, Plaintiff is not entitled to recover for said work.

14.  Plaintiff has approved and ratified the alleged acts of Camco for which Plaintiff
now complains.

15.  Plaintiff has failed to name parties that are necessary and/or indispensable to this
action.

16.  Defendant Fidelity is informed and believes that it is entitled to assert all of the
defenses available to its principal, and Fidelity hereby incorporates by reference all defenses
raised, or that could have been raised, by Fidelity'.s principal.

17.  Fidelity alleges that its liability, if any exists, which is expressly denied, is
limited to the penal sum of the applicable Contractor's License Bond.

18.  Any license or surety bond executed by Fidelity was limited to the classification
of contracting activities as set forth in its Nevada State Contractor's License Bond.

19.  The Hability of Fidelity if any, is limited to its obligations as set forth in its surety
bond agreement.

20.  The liability of Fidelity if any, is limited to the statutory liability as set forth in

Page 5 of 10
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NRS 624.273.

21.  Fidelity is not liable for the acts or omissions of persons, individuals, firms,
partnerships, corporations, associations, or other organizations that are not its named principal.

22.  The damages sustained by Plaintiff, if any, were caused by the acts of third
persons who were not agents, servants, or employees of Fidelity, or its principal, and who were
not acting on behalf of Fidelity or its principal in any manner or form, and as such, Fidelity or
its principal are not liable in any manner to the Plaintiff.

23. Fidelity is not liable for the acts or omissions of persons, individuals, firms,
partnerships, corporations, associations, or other organizations that are not its named principal.

24.  Plaintiff's suit against Fidelity is not timely brought under the terms of the bond
because no judgment or court decree has been entered against its principal.

25. It has been necessary for Camco and Fidelity to retain the services of the law
offices of Woodbury, Morris & Brown, attorneys at law, for the purpose of defending this
action, and Camco is entitled to payment of all costs, fees and expenses associated with and/or
arising out of the defense of this action.

26.  Pursuant To NRCP 8, all possible affirmative defenses may not have been
alleged herein, inasmuch as sufficient facts were not available after reasonable investigation and
inquiry upon the filing of Defendants’ Answer and, therefore, Defendants reserves the right to
amend their Answer to allege additional affirmative defenses if subsequent investigation
warrants.

WHEREFORE, Third Party Defendants Camco and Fidelity pray as follows:

1. That Plaintiff take nothing by way of its Complaint;

2. For an award of reasonable attorneys’ fees and costs for having to defend this
action; and
3. For such other and further relief as the Court deems just and proper.

COUNTERCLAIM
Counterclaimant CAMCO PACIFIC CONSTRUCTION COMPANY, INC. (hereinafter

“Camco”) by and through its attorney, Steven L. Morris, Esq. of the law firm of Woodbury,

Page 6 of 10
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Morris & Brown complains as follows:
JURISDICTIONAL ALLEGATIONS

1. Camco was and is at all times relevant to this action, a California corporation,
doing business in Clark County, Nevada as a contractor duly licensed by the Nevada State
Contractor’s Board.

2. Counterdefendant WRG DESIGN, INC., a Delaware corporation (hereinafter
referred to as “WRG™) is and was at all times relevant to this action, a corporation conducting
business in Clark County, Nevada.

3. The true names and capacities, whether individual, corporate, associate or
otherwise of Defendants named herein as DOES I through X are unknown to Counterclaimant.
Said DOE Defendants are responsibie for damages suffered by Counterclaimant; therefore,
Counterclaimants sue Defendants by such fictitious names. Counterclaimants will ask leave to
amend this Counterclaim to show the true names and capacities of each such DOE Defendants
at such time as the same have been ascertained.

FIRST CAUSE OF ACTION
(Breach of Contract)

4. Camco repeats and realleges each and every allegation contained in the
preceding paragraphs of Camco’s Counterclaim, incorporates the same at this point by reference
and further allege:

5. Camco is informed and believes and thereupon alleges that WRG entered into a
Subcontract Agreement (“Subcontract Agreemenf”) with APCO Construction related to the
Manhattan West Condominiums project, located in Clark County, Nevada (the “Project”).

6. On or about August 26, 2008, Camco and WRG entered into a Ratification
and Amendment of Subcontract Agreement (“Ratification Agreement”) wherein Camco and
WRG acknowledged, ratified, and agreed to the terms of the Subcontract Agreement.

7. Section 3.4 of the Subcontract Agreement states: “Any payments to
Subcontractor shall be conditioned upon receipt of the actual payments by Contractor from

Owner. Subcontractor herein agrees to assume the same risk that the Owner may become
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inselvent that Contractor has assumed by entering into the Prime Contract with the Owner.”

8. All payments made to subcontractors and suppliers on the Project were made
directly by Gemstone through Nevada Construction Services. (See Exhibit A, attached hereto
and incorporated herein by this reference).

9. Camco never received payment on behalf of the subcontractors, including WRG,
and was therefore, not responsible nor liable for payment to the subcontractors, including WRG.
10.  WRG agreed and expressly acknowledged that it assumed the risk of non-

payment by the Owner.

1.  WRG breached its contract with Camco by demanding payment from Camco and
by bringing claims against Camco and its License Bond Surety relative to payment for the work
allegedly performed by WRG on the Project.

12.  Camco is entitled to all of its attorneys’ fees and costs pursuant to the terms and
conditions of the Ratification Agreement.

13.  Camco has been required to engage the services of the law firm of
WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reasonable attorneys’ fees and costs therefor.

SECOND CAUSE OF ACTION

(Breach of Covenant of Good Faith and Fair Dealing)

14.  Camco repeats and realleges cach and every allegation contained in the
preceding paragraphs of Counterclaimant’s Counterclaim, incorporate the same at this point by
reference and further allege:

15.  The law imposes upon WRG, by virtue of the contract, a covenant to act in good
faith and deal fairly with Counterclaimant;

16.  Despite this covenant, WRG’s intentional failure to abide by the terms of the
parties written contract, WRG breached its covenant to act in good faith and deal fairly;

17.  Asaresult of its breach of the covenant of good faith and fair dealing, WRG has
injured Camco in an amount in excess of $10,000.00.

18.  Camco has been required to engage the services of the law firm of
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WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reasonable attomneys’ fees and costs therefor.
WHEREFORE, Counterclaimant Camco prays as follows:

1. This Court enter judgment against Counterdefendants, and each of them, in an

amount in excess of $10,000.00, plus interest at the contract rate;

2. For an award of reasonable attorneys’ fees and costs for having to prosecute this
action; and
3. For such other and further relief as the Court deems just and proper.

DATED this 1™ day of September 2009.
WOODBURY, MORRIS & BROWN

é 2,_. ! Ez[ch" 511-"‘-”05“( Por—
TEVEN L. MORRIS, ESQ.

Nevada Bar No. 7454

701 N. Green Valley Pkwy., Suite 110
Henderson, NV 89074-6178
Attorneys for Camco and Fidelity
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ANSWER TO WRG DESIGN, INC.’S STATEMENT OF FACTS CONSTITUTING
LIEN, THIRD PARTY COMPLAINT AND CAMCO PACIFIC CONSTRUCTION’S
COUNTERCLAIM by facsimile and by enclosing a true and correct copy of the same in a
sealed envelope upon which first-class postage was fully prepaid, and addressed to the

following:

and that there is regular communication by mail between the place of mailing and the place so

addressed.

CERTIFICATE OF MAILING
I hereby certify that on the | l 'H*-day of September 2009, I served a copy of the

RICHARD L. PEEL, ESQ

PEEL BRIMLEY, LLP

3333 E. Serene Avenue, Suite 200
Henderson, Nevada 89074

Fax: 702-990-7273

M .

An Employegof Woodbury@s & Brown
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M8 Financial Corporation

Date: April 28, 2009
To: Nevada State Contractor’'s Board
From: Scott Financial Corporation

Subject: ManhattanWest Project

I am the President of Scott Financial Corporation (“SFC"), which is a seasoned
commercial finance company located in Bismarck, North Dakota and licensed in Nevada.

SFC is the lender for ManhattanWest Buildings 2, 3, 7, 8, and 9 located at West Russell
Road and Rocky Hill Street in Las Vegas, Nevada (the “Project”). No other ManhattanWest
buildings were funded or constructed. The Project consisted of condominiums developed by
Gemstone Development West, Inc. (“Gemstone”).

The purpose of this letter is to explain the payment process for the Project and to
demonstrate that Camco Pacific Construction Company, Inc. (*Camco”) had no direct
responsibllity to pay the trade contractors or any other contracting parties on the Project.

As the Project's lender, SFC established a credit facility between SFC (with its network
of participating community banks) and Gemstone. As the loan originator and lead lender, SFC
established both the Senior and Mezzanine Credit Facilities that were forecasted to fund the
entire construction cost to complete the Project; provided however, that an adequate level of
condominiurh sales were closed by Gemstone in a timely manner

_ In connection with its funding of the Project, SFC required a very detailed and disciplined
payment procedure, which it has used successfully and extensively in the past. This payment
procedure was developed collectively between SFC, Gemstone, and Nevada Construction
Services (“NCS") to execute the monthly construction funding on the Project in a proper and
timely manner.

This payment procedure was communicated to the general contractors and the trade
contractors through them and was uséd to facilitate the payment structure for all trade
contractors/vendors.

Prior to the comrmencemeént of the Project, SFC entered into a voucher control contract
with NCS. First, pursuant to such agreement, NCS managed the voucher control and served as
tha third party disbursement agent. Second, as part of such agreement, NCS also performed
third party site construction inspections for SFC prior to each disbursement. Please note that
NCS is a disbursement agent for SFC and does not “approve funding”, that is a role of SFC and
our participating banks exclusively.

APCO Construction ("“ARPCO") was the original General Contractor for the Project. The
protocol for issuing payment involved APCO submiitting a ionthly payment application to
Gemstone based on a schedule of values and materials delivered by the vendors and trade
contractors (the “Payment Application”).

Next, Gemstone would review the Payment Application and approve or reject its
contents based upon the work completed as of the submission of such Payment Application. «
Upon the final agreement and approval of the Payment Application by Gemstone and APCO,
Gemstone would send the Payment Application and any supporting documents to NCS. NCS

15010 Sundown Drive * Bismarck, ND' 58503
Offica: 701.255.2215 ¢+ Fax: 701.223.7299

Aficensed and bonded corporate finance company.
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would review the Payment Application and the supporting documents and compare them with jts
payment records. Thereafter, NCS would order a formal NCS inspection of the jobsite to verify
that sufficient progress was made to warrant the amount in the Payment Application, After
completing such inspection, NCS submitted its request for funding to SFC.

Upon receiving such approval, SFC conducted its final monthly creditor review and
completed the funding approval process by taking the following steps: (a) formally signing-off
on the Payment Application and (b) obtaining final approval of the Payment Application from the
co-lead bank.

Finally, after the Payment Application was properly approved and verified, the
correspending funds were requested by SFC from its participating lenders and advanced into
the SFC Project Control Account. Thereafter, the respective (a) soft costs in the Payment
Application were advanced directly to Gemstone and (b) the hard costs in the Payment
Application were wired directly to NCS for controlled disbursement.

Upon receiving such hard cost funds, NCS would send the corresponding payment
directly to APCO for disbursement to the trade contractors. This was the payment process
throughout the period that APCO remained on the Project, except for the June and July 2008
Pay Applications where NCS was notified by Gemstone to issue joint checks to the sub
contractors.

APCO was terminated by Gemstone for cause in August 2008. After such termination,
Gemstone engaged Camco to serve as the General Contractor for the Project. When this
substitution occurred, the payment process used during the APCO engagement was continued
with some alterations.

The most important of these aiterations was based on the shift from a Guaranteed
Maximum Price to a simple monthly fee. APCO had agreed to deliver the Project for a
Guaranteed Maximum Price and received a fee for its services based on a percentage of each
Payment Application. Consequently, APCO assumed responsibility for the financial aspects of
the Project and the proper engagement and payment of the trade contractors.

In contrast, Camco was paid a basic fee of $100,000 per month plus certain expenses to
serve as the General Contracter for the project; provided however, that Gemstone, not Camco,
was solely responsible for selecting and negotiating the engagement of the trade contractors by
Camco. Because of this shift in responsibility, all decisions and communications for payment
authorization and processing were handled by Gemstone, without Camco's ongoing
involvement,

In addition, Gemstone provided the financial management component of the Project and
was responsible for (a) establishing and maintaining the budget and (b) keeping fuli and detailed
accounts on the Project.

Furthermore, NCS's protocol also changed to effectively limit Camco's involvement.
Because Camco was not responsible for establishing or maintaining the budget, Camco's only
role in the payment process was to coimpile and submit each initial Payment Application.

Thereafter, the review, negotiation, and request for the corresponding payments were

handled by Gemstone. As a result, NCS never sent payment for trade contractors to Camco.
Instead, such payments were sent directly to the trade contractors,

11612-01/SFC Letter lo NV Contractor Board 4 22 09
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Furthermore, Camco (a) as a rule did not communicate directly with SFC; (b) only
occasionally communicated with NCS regarding the payment process; and (c) did not make any
decisions related to the Payment Application or the corresponding payments to Camco or the
trade contractors. Payments decisions were all made by Gemstone because they were
responsible for the budget and as they pertained to credit decisions reviewed by SFC.

in addition, Cameo had no physical control over the funds, and all disbursements were
completed between NCS and the trade contractors direclly. We understand the trade
contractors were aware of Camco's limited role in this payment process. First, the negotiation
of each trade contractor's engagement was managed by Gemstone employees and only
subsequently ratified by Camco. Second, the terms of the engagement contracts between
Camco and each trade contractor and Camco and Gemstone described this relationship. Third,
on several occasions when a particular trade contractor expressed concem regarding the timing
of a forthcoming payment, Gemstone and Camco repeatedly and consistently explained that all
lending decisions regarding funding (credit issues specifically) were ultimately made by SFC
and that neither Gemstone nor Camco had the ability, authority, or resources to make any
payments that did not come from SFC approval.

To this end, on occasion, trade contractors demanded that they be provided with some
avidence of payment in order to continue working. [n response, Camco could not, and to our
understanding did not, promise that any payment was forthcoming.

SFC delivered on a limited basis, letters to such disgruntled trade contractors informing
them that all credit decisions on payment funding must be approved by SFC and that such
funds would be only paid once SFC had completed its required approval process and

determined that such payments were appropriate. Attached to this letter as Exhibit A are two
such letters executed by SFC and delivered to certain trade contractors.

In December 2008, SFC sent correspondence to NCS that due to uncured loan defaults
by Gemstone, a decision was made to cease all funding on the Project. The communicaticns
regarding this decision are attached to this letter as Exhibit B. SFC further requested that NCS
return funds in the amount of $993,866.72. NCS réturned the funds requested and no additional
payment for previous work performed was disbursed to Gemstone, Camco, or any of the trade
contractors for the Project. Camco was not a part of these transactions, was not a participant in
these decisions, and was unaware of such decisions untit the above notice was sent to NCS.

Upon learning of SFC’s decision to cease funding, we understand Camco terminated its
engagement contract with Gemstone based on Gemstone's failure to pay Camco pursuant to
the terms of such contract. As a result of changed circumstances on the Project after APCO’s
termination, Camco’s role was limited with regard to payment.

As a result, SFC does not believe Camco or for that matter NCS can be held responsible
for payment of any outstanding applications of the trade cortractors.

Brad Scott
President
Scott Financial Corporation

11612-01/SFC Letter to NV Contractor Board 4 22 09
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Exhibit A

Payment Status Letters from SFC to Trade Contractors
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Seott.

Financial Corporation

November 4, 2008

Mr. Mike Evans

g S SR AT (e

6380 South Valley View, Suite 110
Las Vegas, NV 89118

RE: ManhattanWest Funding
Mr. Evans:

| have been asked by Gemstone to provide you with an update on the status of the
September Draw.

As you may likely know Scott financial Corporation is the Creditor of record and has been
funding the vertical construction through the various credit facilities established.

The September Draw was submitted to Scott Financial Corporation late last week. We
are currently completing the final review of the SeptembeiRamreninniminm:
However, in light of the complications related to the termination of the former general
contractor, the approval of the September Payment Application has required more

investigation and time than generally typical or expected.

Despite this temporary delay, the funding necessary to satisfy the outstanding amounts
due pursuant to the September Payment Application are in final stages of approval and

atteipatedterbormen SO TR IREEEREIRES (voucher control) by November 13

e

The amount in processing includes a payment of $1,092.121.34 to E&E Fire Protection
LLC and its corresponding suppliers.

| trust this letter assists you with your questions on the timing of the funding.

Please feel free to contact me directly if you have any questions.

President

Lxhibi? A

15010 Sundown Drive » Bismarck, ND 58503
Office: 701.255.2215 + Fax: 704.223.7289

Alicensed and bonded corporate finance company.
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B Scott

B Financial Corporation

December 1, 2008

North Las Vegas, NV 89030

RE: ManhattanWest Funding
ir. Duckstein:
I'have been asked by Gemstone to provide you with an update on the status of the October Draw.

As you may likely know Scott financial Corporation (SFC) is the Creditor of record and has been
funding the vertical construction through the various credit facilities established.

The October Draw was submitted to SFC late last week.-

Wae are currently completing the final review of the SntorenayRIontsipplication. However, in
light of the complications related to in large part to the termination of the former general contractlor,

the approval of the October Payment Application has required more review, investigation and time
than in the past.

Despite this delay, the funding necessary to satisfy the outstanding amounts due pursuant to the

October Payment Application are in being reviewed and a determination of approvat is being
consldered by our team.

Clearly approval of the draw is subject to our complete review process.

tunderstand the MHW draw which is in the review process at SFC includes a payment amount

of approximalely $598,475.00 to CabineTec Inc. and its coresponding suppliers. | believe the
Developer approved payment amount is $483.664.32.

| trust this lelter assists you with your questions an the timing of the funding.

Please feel free to contact me directly if you have any questions.

President

Z:xh:B;T'A -

15010 Sundown Drive * Bismarck, ND 58503
Office: 701.255.2215 » Fax: 701.223.7289

A licensed and bonded corporate finance company.
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Exhibit B

SFC Notice to NCS Regarding the Decision to Stop Funding the Project
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~Jennifer Olivares

Ce: 'Margo Scott’; "Jason Ulmer'; Patricia Curlis; 'Tim James'
Subject: ManhattanWest Status
Importance: High

Jen:
As of right now11AM CST 12/16/08 the October Draw is still on permanent hold.

A final decision confirming the lender’s direction on Project was expected yesterday. It did not
happen.

| anticipate this final decision will however fikely lead to {fgi
Foreclosure options and discussion on how we will proceed have been explored.

SFC has requested our legal counsel to address the return wire from NCS to SFC discussed
yesterday.

Those funds will be held in the SFC escrow account at NSB for the time being, unitil further direction
is provided to SFC.

SFC will keep you posted as a final determination is made.

Thanks.

Brad J. Scott

Scott Financial Corporation
15010 Sundown Drive

Bismarck, ND 58503

W: 701.255.2215

M: 701.220.3999

F: 701.223.7299
brad@scoltfinancialcorp.com

1%

el Wl
Financlal.Carporatian

Brad J. Scott, CRE 15010 Sundown Drive
‘President Blsmarck, NO 58503
- - Office: 701.255.2215
‘brad@scottfinancialcorpicam Fix:701,233.7799

Celt: 701,220.3%99

A lesnised and bondad corpprate finence company.

4/1/2009

AA 001580



@ ® Exhih 78"

Jennifer Olivares

Ce: ‘Alex Edelstein’; ‘Peter Smith'; *Jim Horning'; dparry@camcepacific.com

Subject: FW: ManhattanWest

Importance: High

Attachments: Document.pdf; 09004-20-04 Billing #4 2008-12-12.pdf. Wiring instructions TO SFC at NSB.XLS

Jennifer & Anne:

These funds will be held at SFC until further notice.

Please call with any questions.

Thanks,

Brad 1. Scott

Scott Financial Corporation
15010 Sundown Drive

Bismarck, ND 58503

W: 701.255.2215

M; 701.220.3999

F:701.223.7299
brad@scottfinanclalcorp.com

il

8 Finantial Corporation

Brad J. Scott, CRE 15010 Sundawn Drive
President Bismarck, ND 58503
s R Office: 701.254, 225
bradd seottfinancialcorpicom Fox701.223.7299
-Cell: 701,220,399

A llconead and banded corporate flnance campany.

Email Is not aliways a secure transmisslon medlumh. Caution should atways be vsed to commiunlcate “confidential informallon®.
I you elect to send or recelve Informatton via emall, Scatl Finandal Corporation canno! assure its securily and will not be Fable if it
is Intercepled or viewed by another parly. By continuing lo use e-mail, you are agreéing to accepl thls /lsk.

4/1/2009
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ANS/CTCM

STEVEN L. MORRIS

Nevada Bar No. 7454

WOODBURY, MORRIS & BROWN
701 N. Green Valley Parkway, Suite 110
Henderson, Nevada 89074

(702) 933-0777
simorris@wmb-law.net

Attorneys for

Camco Pacific Construction Company, Inc. and

Fidelity and Deposit Company of Maryland

DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation

Plaintiff,
vs.

GEMSTONE DEVELOPMENT WEST,
INC.; and DOES I through X,

Defendants.

FILEp

SFP o g g
N

~

[ 09A587168 ,
' 421201 i

IR

Case No: A571228

Dept. No: XXV
Consolidated with:
AS574391 A580889
AS574792 A584730
AS577623 A589195
A5832%9 A595552
7168 AS597089

ANSWER TO NEVADA PREFAB
ENGINEERS, INC.’S SECOND
AMENDED STATEMENT OF FACTS
CONSTITUTING LIEN AND
COMPLAINT IN INTERVENTION

STEEL STRUCTURES, INC., a Nevada
corporation; NEVADA PREFAB

ENGINEERS, INC., a Nevada Corporation.

Plaintiff/Intervenor,
vs.

GEMSTONE DEVELOPMENT WEST,
INC., APCO CONSTRUCTION, CAMCO
PACIFIC CONSTRUCTION, FIDELITY
AND DEPOSIT COMPANY OF
MARYLAND, and DOES I through X,

Defendants.

%9
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CAMCO PACIFIC CONSTRUCTION
2 COMPANY, INC., a California corporation

3 Counterclaimant,

4 VS,

5 NEVADA PREFAB ENGINEERS, INC., a
Nevada corporation, DOES 1 through X,

inclusive,

Counterdefendant,

N>R e B =

Third Party Defendants CAMCO PACIFIC CONSTRUCTION COMPANY, INC.,
10 || (hereinafter “Camco™) and FIDELITY AND DEPOSIT COMPANY OF MARYLAND

11 || (hereinafter “Fidelity””)(Camco and Fidelity are sometimes collectively referred to herein as

12 || “Defendants™), by and through their counsel, Steven L. Morris, Esq. of the law firm of

13 | Woodbury, Motris & Brown, hereby answer the Third Party Complaint of NEVADA PREFAB
14 | ENGINEERS, INC., a Nevada corporation (hereinafter “Plaintiff), on file herein, and admit,

15 || deny and allege as follows:

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778

16 1. Camco and Fidelity are without information or knowledge sufficient to ascertain

‘WOODBURY, MORRIS & BROWN
701 N. Green Valley Parkway, Suite 110

17 || the truth of the allegations contained in Paragraphs 7, 9, 10, 15,18, 21,41, 42, and 45 of

18 | Plaintiff’s Complaint, and therefore deny each and every allegation contained therein.

19 2, Camco and Fidelity admit the allegations contained in Paragraphs 1, 2, 3, 4,5,
20 || and 8 of Plaintiff’s Complaint,

21 3. Camco and Fidelity deny each and every allegation contained in Paragraphs 6,
224 12,13,16, 17, 19, 20, 22, 23, 25, 26, 27, 28, 29, 30, 32, 33, 34, 37, 38, 39, 43, 46, 47, and 48 of
23 |t Plaintiff’s Complaint.

24 4, As to Paragraphs 14, 24, 31, 35, 40, and 44 of Plaintiff’s Complaint, Camco and
25 || Fidelity repeat and reallege the answers to paragraphs 1 through 48 as though fully set forth

26 i| herein.

27 5. As to Paragraph 11, Camco and Fidelity admit that Apco eventually ceased work

28 | on the project, and that Camco was retained as the general contractor for the project, ratifying

Page 2 of §
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‘WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778
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26

the Apco-Nevada Prefab contract, but deny each and every other allegation contained therein.

6. As to Paragraph 36, Camco and Fidelity admit that implied in every Nevada
contract is a covenant of good faith and fair dealing, but deny each and every other allegation
contained therein.

7. To the extent that any allegations set forth in Plaintiff's Complaint have not been
answered, these answering Defendants deny cach and every allegation or inference thereof not
expressly set forth hereinabove,

g. It has become necessary for these answering Defendants to retain the services of
WOODBURY, MORRIS, & BROWN, attorneys at law, to defend this action, and as a result,
these answering Defendants have been damaged by the Plaintiff, and these answering
Defendants are accordingly entitled to their attorney fees and costs incurred herein.

AFFIRMATIVE DEFENSES

1. The Complaint on file herein fails to state a claim against Camco and Fidelity
upon which relief can be granted.

2. That any or all negligence or fault on the part of the Plaintiff would be active and
primary, and any negligence or fault of Camco, if any, would be secondary and passive.

3. Any and all damages sustained by Plaintiff are the result of its own negligence
and breach of contract.

4. Camco 1s not negligent with respect to the transactions which are the subject of
the Complaint, and is and was not in breach of contract.

5. At the time and place under the circumstances alleged by the Plaintiff, Plaintiff
had full and complete knowledge and information in regard to the conditions and circumstances
then and there existing, and through Plaintiff's own knowledge, conduct, acts and ormissions,
assume the risk attendant to any condition there or then present.

6. The liability, if any, of Camco must be reduced by the percentage of fault of
others, including the Plaintiff.

7.

The claims, and each of them, are barred by the failure of the Plaintiff to plead

Page 3 of 8
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Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778

WOODBURY, MORRIS & BROWN
701 N. Green Valley Parkway, Suite 110
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those claims with particularity.

8. The claims of Plaintiff have been waived as a result of the acts and the conduct
of the Plaintiff.
9. The claim for breach of contract is barred as a result of the failure to satisfy

conditions precedent.

10,  Plaintiff has failed to mitigate its damages.

11.  Defendant Fidelity is informed and believes that it is entitled to assert all of the
defenses available to its principal, and Fidelity hereby incorporates by reference all defenses
raised, or that could have been raised, by Fidelity's principal.

12.  Fidelity alleges that its liability, if any exists, which is expressly denied, is
limited to the penal sum of the applicable Contractor's License Bond.

13.  Any license or surety bond executed by Fidelity was limited to the classification
of contracting activities as set forth in its Nevada State Contractor's License Bond.

14, The liability of Fidelity if any, is lirnited to its obligations as set forth in its surety
bond agreement.

15.  The liability of Fidelity if any, is limited to the statutory liability as set forth in
NRS 624.273.

16. Fidelity is not liable for the acts or omissions of persons, individuals, firms,
partnerships, corporations, associations, or other organizations that are not its named principal.

17.  The damages sustained by Plaintiff, if any, were caused by the acts of third
persons who were not agents, servants, or employees of Fidelity, or its principal, and who were
not acting on behalf of Fidelity or its principal in any manner or form, and as such, Fidelity or
its principal are not liable in any manner to the Plaintiff.

18. Fidelity is not liable for the acts or omissions of persons, individuals, firms,
partnerships, corporations, associations, or other organizations that are not its named principal.

19,  Plaintiff's suit against Fidelity is not timely brought under the terms of the bond

because no judgment or court decree has been entered against its principal.

Page 4 of 8
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20. It has been necessary for Camco and Fidelity to retain the services of the law
offices of Woodbury, Morris & Brown, attorneys at law, for the purpose of defending this
action, and Camco is entitled to payment of all costs, fees and expenses associated with and/or
arising out of the defense of this action.

21.  Pursuant To NRCP 8, all possible affirmative defenses may not have been
alleged herein, inasmuch as sufficient facts were not available after reasohable investigation and
inquiry upon the filing of Defendants’ Answer and, therefore, Defendants reserves the right to
amend their Answer to allege additional affirmative defenses if subsequent investigation -
warrants.

WHEREFORE, Third Party Defendants Camco and Fidelity pray as follows:

1. That Plaintiff take nothing by way of its Complaint;

2 For an award of reasonable attorneys’ fees and costs for having to defend this
action; and
3. For such other and further relief as the Court deems just and proper.
COUNTERCLAIM

Counterclaimant CAMCO PACIFIC CONSTRUCTION COMPANY, INC. (hereinafter
“Camco”) by and through its attorney, Steven L. Morris, Esq. of the law firm of Woodbury,
Morris & Brown complains as follows:

JURISDICTIONAL ALLEGATIONS

i. Camco was and is at all times relevant to this action, a California corporation,
doing business in Clark County, Nevada as a contractor duly licensed by the Nevada State
Contractor’s Board.

2. Counterdefendant NEVADA PREFAB ENGINEERS, INC., a Nevada
corporation (hereinafter referred to as “Nevada Prefab™) is and was at all times relevant to this
action, a corporation conducting business in Clark County, Nevada.

3. The true names and capacities, whether individual, corporate, associate or
otherwise of Defendants named herein as DOES | through X are unknown to Counterclaimant.

Said DOE Defendants are responsible for damages suffered by Counterclaimant; therefore,

Page 5 of 8
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WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110
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Counterclaimants sue Defendants by such fictitious names. Counterclaimants will ask leave to
amend this Counterclaim to show the true names and capacities of each such DOE Defendants

at such time as the same have been ascertained.

FIRST CAUSE OF ACTION

(Breach of Contract)

4. Camco repeats and realleges each and every allegation contained in the
preceding paragraphs of Camco’s Counterclaim, incorporates the same at this point by
reference and further allege:

5. Camco is informed and believes and thereupon alleges that Nevada Prefab
entered into a Subcontract Agreement (“Subcontract Agreement”) with APCO Construction
related to the Manhattan West Condominiums project, located in Clark County, Nevada (the
“Project™).

0. On or about September 4, 2008, Camco and Nevada Prefab entered into a
Ratification and Amendment of Subcontract Agreement (“Ratification Agreement”) wherein
Camco and Nevada Prefab acknowledged, ratified, and agreed to the terms of the Subcontract
Agreement.

7. Section 3.4 of the Subcontract Agreement states: “Any payments to
Subcontractor shall be conditioned upon receipt of the actual payments by Contractor from
Owner. Subcontractor herein agrees to assume the same risk that the Owner may become
insolvent that Contractor has assumed by entering into the Prime Contract with the Owner.”

8. All payments made to subcontractors and suppliers on the Project were made
directly by Gemstone through Nevada Construction Services. (See Exhibit A, attached
hereto and incorporated herein by this reference).

9. Camco never received payment on behalf of the subcontractors, including
Nevada Prefab, and was therefore not responsible nor liable for payment to the
subcontractors, including Nevada Prefab.

10.  Nevada Prefab agreed and expressly acknowledged that it assumed the risk of
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non-payment by the Owner.

11. Nevada Prefab breached its contract with Camco by demanding payment from
Camco and by bringing claims against Camco and its License Bond Surety relative to
payment for the work allegedly performed by Nevada Prefab on the Project.

12. Camco 1s entitled to all of its attorneys fees and costs pursuant to the terms and
conditions of the Ratification Agreement.

13, Camco has been required to engage the services of the law firm of
WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reasonable attorneys fees and costs therefor.

SECOND CAUSE OF ACTION
(Breach of Covenant of Good Faith and Fair Dealing)
14, Camco repeats and realleges each and every allegation contained in the

preceding paragraphs of Counterclaimant’s Counterclaim, incorporate the same at this point by

reference and further allege:

Henderson, Nevada 89074

(702) 933-07774 Fax {702) 933-0778

15.  The law imposes upon Nevada Prefab, by virtue of the contract, a covenant to

act in good faith and deal fairly with Counterclaimant;

701 N. Green Valley Parkway, Suite 110
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16.  Despite this covenant, Nevada Prefab’s intentional failure to abide by the terms
of the parties written contract, Nevada Prefab breached its covenant to act in good faith and deal
fairly;

17 As aresult of its breach of the covenant of good faith and fair dealing, Nevada
Prefab has injured Camco in an amount in excess of $10,000.00.

18. Camco has been required to engage the services of the law firm of
WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reasonable attorneys fees and costs therefor.

WHEREFORE, Counterclaimant Camco prays as follows:

1. This Court enter judgment against Counterdefendants, and each of them, in an

amount in excess of $10,000.00, plus interest at the contract rate;

2. For an award of reasonable attorneys’ fees and costs for having to prosecute this
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action; and

3. For such other and further relief as the Court deems just and proper.
DATED this £ day of September 2009.

WOODBURY, MORRIS & BROWN

STEVEN L. MORRIS, ESQ.

Nevada Bar No. 7454

701 N. Green Valley Pkwy., Suite 110
Henderson, NV 89074-6178
Attorneys for Camco and Fidelity

CERTIFICATE OF MAILING
I hereby certify that on the}; day of September 2009, I served a copy of the

ANSWER TO NEVADA PREFAB ENGINEERS, INC.’S SECOND AMENDED
STATEMENT OF FACTS CONSTITUTING LIEN AND COMPLAINT IN
INTERVENTION by facsimile and by enclosing a true and correct copy of the same in a
sealed envelope upon which first-class postage was fully prepaid, and addressed to the
following:

Martin A. Little, Esq.

Christopher D. Craft, Esq.

JOLLEY URGA WIRTH WOODBURY & STANDISH

3800 Howard Hughes Parkeway 16" Floor

Las Vegas, Nevada 89169

and that there is regular communication by mail between the place of mailing and the place so

addressed.

-

An Employee of Woodbury, Monis & Brown

Page 8 of 8
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) Financial Corporation

Date: April 28, 2009
To: Nevada State Contractor's Board
From: Scoft Financial Corporation

Subject: ManhattanWest Project

| am the President of Scott Financial Corpora‘tion (“SEC"), which is a seasoned
commercial finance company located in Bismarck, North Dakota and licensed in Nevada.

SFC is'the lender for ManhattanWest Buildings 2, 3, 7, 8, and 9 located at West Russell
Road and Rocky Hill Street in Las Vegas, Nevada (the “Project”). No other ManhattanWest
buildings were funded or constructed. The Project consisted of condominiums develaped by
Gemstone Development West; Inc. (“Gemstone”). '

The purpose of this letter is to explain the payment process for the Project and to
demonstrate that Camco Pacific Construction Company, Inc. (‘Camco”) had no direct
responsibility to pay the trade contractors or any other contracting parties on the Project,

As the Project’s lender, SFC established a credit facility between SFC (with its network
of participating community banks) and Gemstone. As the loan originator and lead lender, SFC
established both the Senior and Mezzanine Credit Facilities that were forecasted to fund the
entire construction cost to complete the Project; provided however, that an adequate level of
condominiurn sales were closed by Gemstone in a timely manner

In connection with its funding of the Project, SFC required a very detailed and disciplined
payment procedure, which it has used successfully and extensively in the past. This payment
procedure ‘was -developed collectively between SFC, Gemslone, and Nevada Construction
Services ("NCS") to execute the monthly construction funding on the Project in a proper and
timely manner. '

This payment procedure was communicated to the general contractors and the trade
contractors through them and was used to facilitate the payment structure for all trade
contractors/vendors.

Prior to the commencement of the Project, SFC entered into a veucher control contract
with NCS. First, pursuant to such agreemant, NCS managed the voucher control and served as
the third party disbursement agent. Second, as part of such agreement, NCS also performed
third party site construction inspections for SFC prior to each disbursement. Please note that
NCS is a disbursement agent for SFC and does not “approve funding”, that is a role of SFC and
our participating banks exclusively.

APCO Construction (“APCO”} was the original General Contractor for the Project. The
protoco! for issuing payment involved APCO submiitting a monthly payment applicatioh to
Gemstone based on a schedule of values and materials delivered by the vendors and trade
confractors (the “Payment Application®).

Next, Gemstone. would review the Payment Application and approve or reject its
contents based upon the work completed as of the submission of such Payment Application.
Upon the final agreement and approval of the Payment Application by Gemstone and APCO,
Gemstone would send the Payment Application and any supperting-documents to NCS. NCS

15010 Sundown Drive + Bismarck, ND 58503
Offica: 701.255.2215 + Fax: 701.223.7299

Alicensed and bonded corporate finance coimipany.
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would review the Payment Application and the supporting documents and compare them with its
payment records. Thereafter, NCS would order a formal NCS inspection of the jobsite to verify
that sufficient progress was made to warrant the amount in the Payment Application. After
completing such inspection, NCS submitted its request for funding to SFC.

Upan receiving such approval, SFC conducted its final monthly creditor review and
completed the funding approval process by taking the following steps: (a) formally signing-off
on the Payment Application and {b) obtaining final approval of the Payment Application from the
co-lead bank.

Finally, after the Payment Application was properly approved and verified, the
corresponding funds were reéquested by SFC from its participating lenders and advanced into
the SFC Project Control Account. Thereafter, the respective (a) soft costs in the Payment
Application were advanced -directly to Gemstone and (b) the hard costs in the Payment
Application were wired directly to NCS for controlled disbursement.

Upon receiving such hard cost funds, NCS would send the corresponding payment
direclly to APCO for disbursement to the trade contractors. This was the payment process
throughout the period that APCO remained on the Project, except for the June and July 2008
Pay Applications where NCS was notified by Gemstone to issue joint checks to the sub
contractors.

APCO was terminated by Gemstone for cause in August 2008. After such termination,
Gemstone engaged Camco to serve as the General Contractor for the Project. When this
substitution occurred, the payment process used during the APCO engagement was continued
with some alterations.

The most important of these alterations was based on the shift from a Guaranteed
Maximum Price to a simple monthly fee. APCQ had agreed to deliver the Project for a
Guaranteed Maximum Price and received a fee for its services based on a percentage of each
Payment Application. Consequently, APCO assumed responsibility for the financial aspects of
the Project and the proper engagement and payment of the trade contractors.

In contrast, Camco was paid a basic fee of $100,000 per month plus. certain expenses to
serve as the General Contractor for the project; provided however, that Gemstone, not Camco,
was solely responsible for selecting and negotiating the engagement of the trade contraciors by
Camco. Because of this shift in responsibility, all decisions and communications for payment
authorization and processing were handled by Gemstone, without Camco's ongoing
involvement.

In addition, Gemstone provided the financial management component of the Project and

was responsible for (a) establishing and maintaining the budget and (b) keeping full and detailed
accounts on the Project.

Furthermore, NCS's protocol also changed to effectively limit Camco's involvement.
Because Camco was not responsible for establishing or maintaining the budget, Camco’s only
role in the payment process was to compile and submit each initial Payrnent Application,

Thereafter, the review, negotiation, and request for the corresponding payments were

handled by Gemstone. As a result, NCS never sent payment for trade contractors to Camco.
Instead, such payments were sent directly to the trade contractors.

1612-01/SEC Letter 1o NV Contractor Board 4 22 09

AA 001592



Furthermore, Camco (a) as a rule did not communicate directly with SFC; (b) only
occasionally communicated with NCS regarding the payment process; and (c) did not make any
decisions related to the Payment Application or the corresponding payments to Camco or the
trade contractors. Payments decisions were all made by Gemstone because they were
responsible for the budget and as they pertained to credit decisions reviewed by SFC.

In addition, Camco had no physicat control -over the funds, and all disbursements were
completed between NCS and the trade contractors directly. We understand the trade
contractors were. aware-of Camco’s limited role in this payment process. First, the negotiation
of each trade conlractor's engagement was managed by Gemstone employees and only
subsequently ratified by Camco. Second, the terms of the engagement contracts between
Camco and each trade contracter and Camco and Gemstone described this relationship. Third,
on several occasions when a particular trade contracter expressed concem regarding the timing
of a forthcoming payment, Gemstone and Camco repeatedly and consistently explained that all
lending decisions regarding funding (credit issues specifically) were ultimately made by SFC
and that neither Gemstone nor Camco had the ability, authority, or resources to make any
payments that did not come from SFC approval.

To this end, on occasion, trade contractors demanded that they be provided with some
evidence of payment in order to continue working. In response, Camco could not, and to our
understanding did not, promise that any payment was forthcoming.

SFC delivered on a limited basis, letters to such disgruntled trade contractors informing
them that all credit decisions on payment funding must be approved by SFC and that such
funds would be only paid onceé SFC had completed its required approval process and
determined that such payments were appropriate. Attached to this letter as Exhibit A are two
such letters executed by SFC and delivered to certain trade contractors.

in December 2008, SFC sent correspondence to NCS that due to uncured loan defaults
by Gemstone, a decision was made to cease all funding on the Project. The communications
regarding this decision are attached to this letter as Exhibit B. SFC further requested that NCS
return funds in the amount of $993,866.72. NCS returned the funds requested and no additional
payment for previous work performed was disbursed to Gemstone, Camco, or any of the trade
contractors for the Project. Camco was not a part of these transactions, was not a participant in
these decisions, and was unaware of such decisions until the above notice was sent to NCS.

Upen learning of SFC’s decision to cease funding, we understand Camco terminated its
engagement contract with Gemstone based on Gemstone’s failure to pay Camco pursuant to
the terms of such contract. As a result of changed circumstances on the Project after APCO’s
termination, Camca’s role was limited with regard to payment.

As a result, SFC does not believe Carmco or for that matter NCS can be held respaensible
for payment of any cutstanding applications of the trade contractors.

Brad Scott
President
Scott Financial Corporation

11612-01/SFC Letter to NV Contractor Board 4 22 09
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Exhibit A

Payment Status Letters from SFC to Trade Contractors
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Financial Corporation

November 4, 2008
Mr. Mike Evans
b S e AT

6380 South Valley View, Suite 110
Las Vegas, NV 89118

RE: ManhattanWest Funding
Mr. Evans:

| have been asked by Gemstone to provide you with an update on the status of the
September Draw.

As you may likely know Scott financial Corporation is the Creditor of record and has been
funding the vertical construction through the various credit facilities established.

The September Draw was submitted to Scott Financial Corporation late last week., We
are currently completing the final review of the Se plenversEaymemei pplicatingn,
Hewever, in light of the complications related to the termination of the former general
contractor, the approval of the September Payment Application has required more

investigation and time than generally typical or expected.

Despite this temporary delay, the funding necessary to satisfy the outstanding amounts
due pursuant to the September Payment Application are in final stages of approval and
aiErantisipateddeEriEy BRI

]

BEEEEEINES (voucher control) by November 13

—— e . T

The amount in processing includes a payment of $1,092,121.34 to E&E Fire Protection
LLC and its corresponding suppliers.

I'trust this letter assists you with your questions on the timing of the funding.

Please feel free to cantact me directly if you have any questions.

President

18010 Sundown Drive » Bismarck, ND 58503
Office: 701.255.2215 » Fax: 701.223.7299

A licensed and bonded corporate finance company.
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December 1, 2008

North Las Vegas, NV 89030

RE: ManhattanWest Funding
Mr. Duckstein: .
I have been asked by Gemstone o provide you with an update on the status of the October Draw.

As you may likely know Scott financial Corporation (SFC) s the Creditor of record and has been
funding the vertical construction through the various credit facilities established.

The Octaber Draw was submitted to SFC late last week.

We are currently completing the final review of the gl R ATEisatien. However, in

_ . : ‘ SE
+  lightof the complications related to in large part to the termination of the former general contractor,

the approval of the October Payment Application has required more review, investigation and time
than in the past.

Despite this delay, the funding necessary to satisfy the outstanding amounts due pursuant to the

October Payment Application are in being reviewed and a determination of approval Is being
considered by our team.

Clearly approval of the draw is subject to our complete review process.

| understand the MHW draw which is in the review process at SFC includes a payment amount
of approximately $598,475.00 to CabineTecr.lnc. and its corresponding suppliers. | believe the
Developer approved payment amount is $483,664.32,

I trust this letter assists you with your questions on the timing of the funding.

Please feel free to contact me directly if you have any questions.

President

15010 Sundown Drive + Bismarck, ND 58503
Office: 701.255.2215 + Fax: 701.223.7299

A licensed and bonded corporale firiance company.
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Exhibit B

SFC Notice to NCS Regarding the Decision to Stop Funding the Project

11612-01/SFC Letter to NV Contractor Board 4 22 09
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“Jennifer Olivares

¢ rad@scoﬂﬁnanc:alcorp com|

Cc: 'Margo Scott' 'Jason Ulmer', Patricia Curtis; 'Tim James'
Subject: ManhattanWest Status
Importance; High

Jen:
As of right now11AM CST 12/16/08 the October Draw is still on permanent hold.

A final decision confirming the lender's direction on Project was expected yesterday. It did not
happen.

;aﬂhaﬁé;lﬁfﬁs

Foreclosure options and discussion on how we will proceed have been explored.

i)

| anticipate this final decision will however likely lead to (AL, e

SFC has requested our legal counsel to address the return wnre from NCS to SFC discussed
yesterday.

Those funds will be held in the SFC escrow account at NSB for the tlme being, until further direction
is provided to SFC.

SIFC will keep you posted as a final determination is made.

Thanks.

Brad 3. Scott

Scott Financial Corporation
15010 Sundown Drive

Bismarck, ND 58503

W: 701.255.2215

M: 701.220.3999

F: 701.223.7299
brad@scotifinancialcom.com

N Financlal Corporation

Brad J. Scott, CRE 15010 Sundowen Drive
Prestdent Blsmarck. ND 58503

Of 7 55 77215
brad@scotklinancialcorp.com ?;:z 78: ;23 ;’%99

Catls 701,220.3999

A leunsed and bonded corporats finence company.
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Jennifer Olivares

-—g- - -= —

E)(AI!J 17-@ ’

Cc: 'Alex Edelsteln' 'Peter Sm;lh' 'J:m Homing'; dparry@camcapacific.com

Subject: FW. ManhattanWest
Importance: High

Attachments: Document.pdf; 09004-20-04 Billing #4 2008-12-12.pdf; Wiring Instructions TO'SFEC gt NSB.XLS

Jennifer & Anne:

These funds will be held at SFC until further notice.

Please call with any questions.

Thanks.

Brad J. Scott

Scott Financial Corporation
15010 Sundown Drive

Bismarck, NO 58503

W: 701.255.2215

M:; 701.220.3999

F: 701.223.7299
brad@scottiinancialcorp.com

okl

A Fimn:lnl {:urpnrannn

Brad J. Scott, CRE 15010 Sundown Drive
President Bismarck, ND 58503

- , Officer 701.255.2215
braddscatifinancialcorpicom Fax 701,223, 7299

Cell: 701.220.3599

A llcensed and banded corporate Tlnance campany.

‘Emall Is not alivays a secure transnilssion madlum, Caution should atways ba used lo communicale *confidential Informalion®,
arporalion cannot assure it§ security and will not be fiable ifit
you are agreeing (o accept tis tlsk.

I you elect to send or recelva information via emall, Scoll Finandlal C
Is intercepled or viewed, by anclher parly. By coninuing lo use ¢-mail,’

4/1/2009
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ANS/CTCM

STEVEN L. MORRIS

Nevada Bar No. 7454

WOODBURY, MORRIS & BROWN
701 N. Green Valley Parkway, Suite 110
Henderson, Nevada 89074

(702) 933-0777

slmorris@wmb-law.net

Attorneys for
Camco Pacific Con

n Company, Inc. and
Fidelity and Dep051t Company of Maryland
DISTRICT COURT '

 09A587168

i

|

CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation

Plaintiff,
Vs.

GEMSTONE DEVELOPMENT WEST,
INC.; and DOES 1 through X,

Defendants.

Case No: A571228
Dept. No: XXV

Consolidated with:

A574391 AS580889
AS574792 A584730
AS577623 A589195

AS8328 A595552
; 168 A597089

ANSWER TO STEEL STRUCTURES,

INC.’S SECOND AMENDED
STATEMENT OF FACTS
CONSTITUTING LIEN AND
COMPLAINT IN INTERVENTION

STEEL STRUCTURES, INC., a Nevada
corporation; NEVADA PREFAB

ENGINEERS, INC., a Nevada Corporation.

Plaintiff/Intervenor,
vs.

GEMSTONE DEVELOPMENT WEST,
INC., APCO CONSTRUCTION, CAMCO
PACIFIC CONSTRUCTION, FIDELITY
AND DEPOSIT COMPANY OF
MARYLAND, and DOES I through X,

Defendants.

AA 001600
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! CAMCO PACIFIC CONSTRUCTION
p) COMPANY, INC., a California corporation
3 Counterclaimant,
4 VS,
5 STEEL STRUCTURES, INC., a Nevada
corporation, and DOES I through X,
6 inclusive,
7 Counterdefendant,
8
0 Third Party Defendants CAMCO PACIFIC CONSTRUCTION COMPANY, INC.

10 || (hereinafter “Camco”) and FIDELITY AND DEPOSIT COMPANY OF MARYLAND

11 | (hereinafter “Fidelity”){(Camco and Fidelity are sometimes collectively referred to herein as

12 || “Defendants”), by and through their counsel, Steven L. Morris, Esq. of the law firm of

13 | Woodbury, Morris & Brown, hereby answer the Third Party Complaint of STEEL

14 | STRUCTURES, INC., a Nevada corporation (hereinafter “Plaintiff”), on file herein, and admit,

15 || deny and allege as follows:

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778

16 1, Camco and Fidelity are without information or knowledge sufficient to ascertain

WOODBURY, MORRIS & BROWN
701 N. Green Valley Parkway, Suite 110

17 || the truth of the allegations contained in Paragraphs 7, 9, 10, 18, 21, 41, 42, and 45 of Plaintiffs
18 || Complaint, and therefore deny each and every allegation contained therein.

19 2. Camco and Fidelity admit the allegations contained in Paragraphs 1, 2, 3, 4, 5,
20 || and 8 of Plaintiff’s Complaint.

21 3. Camco and Fidelity deny each and every allegation contained in Paragraphs 6,
22 || 12,13,15,16, 17,19, 20, 22, 23, 25, 26, 27, 28, 29, 30, 32, 33, 34, 37, 38, 39, 43, 46, 47, and
23 || 48 of Plaintiff’s Complaint.

24 4, As to Paragraphs 14, 24, 31, 35, 40, and 44 of Plaintiff's Complaint, Camco and
25 || Fidelity repeat and reallege the answers to paragraphs 1 through 48 as though fully set forth

26 | herein.

27 5. As to Paragraph 11, Camco and Fidelity admit that Apco eventually ceased work

28 || on the project, and that Camco was retained as the general contractor for the project, ratifying

Page 2 of 10
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WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774% Fax (702) 933-0778
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the Apco-Nevada Prefab contract, but deny each and every other allegation contained therein.
Camco further denies that there was any contract or contractual agreement whatsoever between
Camco and Plaintiff Stee] Structures, Inc.

6. As to Paragraph 36, Camco and Fidelity admit that implied in every Nevada
contract is a covenant of good faith and fair dealing, but deny that a contract existed between
Camco and Plaintiff, and further deny each and every other allegation contained therein.

7. To the extent that any allegations set forth in Plaintiff's Complaint have not been
answered, these answering Defendants deny each and every allegation or inference thereof not
expressly set forth hereinabove.

8. It has become necessary for these answering Defendants to retain the services of
WOODBURY, MORRIS, & BROWN, attorneys at law, to defend this action, and as a result,
these answering Defendants have been damaged by the Plaintiff, and these answering

Defendants are accordingly entitled to their attorney fees and costs incurred herein.

AFFIRMATIVE DEFENSES
L. The Complaint on file herein fails to state a claim against Camco upon which
relief can be granted. |
2. That any or all negligence or fault on the part of the Plaintiff would be active and

primary, and any negligence or fault of Camco, if any, would be secondary and passive.

3. Any and all damages sustained by Plaintiff are the result of its own negligence
and breach of contract.

4. Camco is not negligent with respect to the transactions which are the subject of
the Complaint, and is and was not in breach of contract.

5. At the time and place under the circumstances alleged by the Plaintiff, Plaintiff
had full and complete knowledge and information in regard to the conditions and circumstances
then and there existing, and through Plaintiff's own knowledge, conduct, acts and omissions,
assume the risk attendant to any condition there or then present.

6. The liability, if any, of Camco must be reduced by the percentage of fault of

Page3 of 10
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others, including the Plaintiff.

7. The claims, and each of them, are barred by the failure of the Plaintiff to plead
those claims with particularity.

8. The claims of Plaintiff have been waived as a result of the acts and the conduct
of the Plaintiff,

9. The claim for breach of contract is barred as a result of the failure to satisfy
conditions precedent.

10.  The claims for breach of contract and breach of implied covenant of good faith
and fair dealing are barred by the statute of frauds.

11.  Plaintiff brought the case at bar without reasonable grounds upon which to base a
claim for relief,

12, Plaintiff maintained the present action without reasonable grounds upon which to
base a claim for relief.

13.  Plaintiff’s claims are not well grounded in fact.

14, Plaintiff’s claims are not warranted by existing law.

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778

15.  Plaintiff is barred from recovering by the doctrine of unclean hands.

701 N. Green Valley Parkway, Suite 110

5
g
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2

16.  Plaintiff’s claims are barred by the doctrine of laches, waiver, and estoppel.

17.  To the extent that Plaintiff’s work was substandard, not workmanlike, defective

3

incomplete, or untimely, Plaintiff is not entitled to recover for said work.

18.  Plaintiff has approved and ratified the alleged acts of Camco for which Plaintiff

now complains.

19.  There is no justiciable case or controversy as between Plaintiff and Camco.
20.  Plaintiff lacks standing to assert all or part of the causes of action contained in

their complaint.

21.  Camco’s performance on any contract was excused by Plaintiff’s material breach

thereof.

22, Plaintiff has failed to mitigate its damages.

Page 4 of 10
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‘WOODBURY, MORRIS & BROWN
701 N. Green Valley Parkway, Suite 110

Henderson, Nevada 89074
(702) 933-07774 Fax (702) 933-0778
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23. It has been necessary for Camco to retain the services of the law offices of
Woodbury, Morris & Brown, attorneys at law, for the purpose of defending this action, and
Camco is entitled to payment of all costs, fees, and expenses associated wi-th and/or arising out
of the defense of this action.

24.  Pursuant To NRCP 8, all possible affirmative defenses may not have been
alleged herein, inasmuch as sufficient facts were not available after reasonable investigation and
inquiry upon the filing of Defendants’ Answer and, therefore, Defendants reserves the right to
amend their Answer to allege additional affirmative defenses if subsequent investigation
warrants.

WHEREFORE, Third Party Defendants Camco and Fidelity pray as follows:

1. That Plaintiff take nothing by way of its Complaint;

2. For an award of reasonable attorneys’ fees and costs for having to defend this
action; and
3. For such other and further relief as the Court deems just and proper.
COUNTERCLAIM

Counterclaimant CAMCO PACIFIC CONSTRUCTION COMPANY, INC. (hereinafter
“Camco” or “Counterclaimant™) by and through its attorney, Steven L. Morris, Esq. of the law
firm of Woodbury, Morris & Brown complains as follows:

JURISDICTIONAL ALLEGATIONS

1. Camco was and is at all times relevant to this action, a California corporation,
doing business in Clark County, Nevada as a contractor duly licensed by the Nevada State
Contractor’s Board.

2. Counterdefendant STEEL STRUCTURES, INC., a Nevada corporation
(hereinafter referred to as “Steel Structures”) is and was at all times relevant to this action, a
corporation conducting business in Clark County, Nevada.

3. The true names and capacities, whether individual, corporate, associate or

otherwise of Defendants named herein as DOES I through X are unknown to Counterclaimant.
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Said DOE Defendants are responsible for damages suffered by Counterclaimant; therefore,
Counterclaimant sues Defendants by such fictitious names. Counterclaimant will ask leave to
amend this Counterclaim to show the true names and capacities of each such DOE Defendants
at such time as the same have been ascertained.

FIRST CAUSE OF ACTION

(Abuse of Process)

4, Camco repeats and realleges each and every allegation contained in the
preceding paragraphs of Camco’s Counterclaim, incorporates the same at this point by
reference and further alleges:

5. Camco was a general contractor for the Manhattan West Condominiums
project, located in Clark County, Nevada (the “Property,” and/or “Project”).

6. GEMSTONE DEVELOPMENT WEST, INC. (“Gemstone™) was the owner of
the Project,

7. Camco did not request proposals from any subcontractor on the Project and
Camco did not negotiate or enter into a contract with Steel Structures.

8. Steel Structures was selected by Gemstone and furnished its respective work and
materials at Gemstone’s direction and request.

9. No payments for the work and materials furnished to the Project came through
Camco.

10.  There was no contract between Steel Structures and Camco with regard to the

Project.

11. The only viable claims Steel Structures has, if any, are against Gemstone and/or
the Property.

12.  Lacking a basis for relief against Camco, Steel Structures has an ulterior purpose,

other than resolving a legal dispute, in bringing this lawsuit against Camco.
13.  Steel Structures has engaged in a willful act in the use of the legal process not
proper in the regular conduct of the proceeding.

14, Camco has been required to engage the services of the law firm of
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WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reasonable attorneys’ fees and costs therefor.

SECOND CAUSE OF ACTION

(Breach of Contract - In the Alternative)

15, Camco repeats and realleges each and every allegation contained in the
preceding paragraphs of Camco’s Counterclaim, incorporates the same at this point by
reference and further alleges:

16.  Apco Construction (“Apco”) was initially the general contractor for the Project.

17. Steel Structures and Apco entered into a Subcontract Agreement (the
“Agreement”) relative to the Project.

18.  Section 3.4 of the Agreement states: “Any payments to Subcontractor shall be
conditioned upon receipt of the actual payments by Contractor from Owner. Subcontractor
herein agrees to assume the same risk that the Owner may become insolvent that Contractor
has assumed by entering into the Prime Contract with the Owner.”

19.  If any contract existed at all between Camco and Steel Structures, it was an
implied contract based on the terms of the Agreement.

20.  All payments made to subcontractors and suppliers on the Project were made
directly by Gemstone through Nevada Construction Services. (See Exhibit A, attached hereto
and incorporated herein by this reference).

21.  Camco never received payment on behalf of the subcontractors, including Steel
Structures, and was therefore, not responsible nor liable for payment to the subcontractors,
including Steel Structures.

22, Steel Structures agreed and expressly acknowledged that it assumed the risk of
non-payment by the Owner.

23.  Steel Structures breached its contract with Camco by demanding payment from
Camco and by bringing claims against Camco and its License Bond Surety relative to payment
for the work allegedly performed by Steel Structures on the Project.

24, Camco is entitled to all of its attorneys’ fees and costs pursuant to the terms and
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conditions of the Ratification Agreement.

25.  Camco has been required to engage the services of the law firm of
WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reasonable attorneys’ fees and costs therefor.

THIRD CAUSE OF ACTION

(Breach of Covenant of Good Faith and Fair Dealing - In the Alternative)

26. Camco repeats and realleges each and every allegation contained in the
preceding paragraphs of Counterclaimant’s Counterclaim, incorporates the same at this point by
reference and further allege:;

27.  The law imposes upon Steel Structures, by virtue of the contract, a covenant to
act in good faith and deal fairly with Counterclaimant;

28.  Despite this covenant, Steel Structures’s intentional failure to abide by the terms
of the parties written contract, Steel Structures breached its covenant to act in good faith and
deal fairly;

29.  Asaresult of its breach of the covenant of good faith and fair dealing, Steel

Henderson, Nevada 89074

(702) 933-07774 Fax (702) 933-0778

Structures has injured Camco in an amount in excess of $10,000.00.

701 N. Green Valley Parkway, Suite 110

:
&
e
:
:

30. Camco has been required to engage the services of the law firm of
WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reasonable attorneys’ fees and costs therefor.

FOURTH CAUSE OF ACTION
{(Declaratory Relief)

31.  Camco repeats and realleges each and every allegation contained in the
preceding paragraphs of Camco’s Counterclaim, incorporates the same at this point by
reference and further alleges:

32 Pursuant to Nevada Revised Statutes (“NRS”) Chapter 30, the Uniform
Declaratory Judgment Act, and more particularly, NRS 30.030 and NRS 30.040, Camco asks

this Court to utilize its power to interpret the Agreement and declare the respective rights and

obligations of the parties, if any, under the Agreement, including, without limitation, the
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complete or partial yalidity or invalidity of the Agreement, the terms and conditions, if any,
under which Steel Structures would be entitled to a commission thereunder, the duration or term
of the Agreement, and the extent to which the Agreement is unconscionable and/or
unenforceable.

33. It has becorﬁc necessary for Camco to retain the services of the law firm of
Woodbury, Morris & Brown to defend against the Complaint and to bring counterclaims against
Steel Structures, and Camco is therefore entitled to an award of attorneys’ fees and costs
incurred herein.

FIFTH CAUSE OF ACTION

(Attorneys’ Fees)

34, Camco repeats and realleges each and every allegation contained in the
preceding paragraphs of Camco’s Counterclaim, incorporates the same at this point by
reference and further alleges:

35.  NRS 30.120 provides that “in any proceeding under NRS 30.010 to 30.160,
inclusive, the Court may make such award of costs as may seem equitable and just.”

36.  In this case, pursuant to NRS Chapter 30, the Uniform Declaratory Judgment
Act, and more particularly, NRS 30.030 and NRS 30.040, Camco has requested that this Court
declare the rights, status and relationships between the parties under the Agreement. Camco has
been forced to retain the services of an attorney and has incurred costs in seeking such
declaratory relief from this Court.

37. Therefore, Camco asks this Court, pursuant to NRS 30.120, to award Camco the
attorneys’ fees and costs that it incurs in the defense and prosecution of this litigation.

38. It has become necessary for Camco to retain the services of the law firm of
Woodbury, Morris & Brown to defend against the Complaint and to bring counterclaims against
Steel Structures, and Camco is therefore entitled to an award of attorneys’ fees and costs
incurred herein.

WHEREFORE, Counterclaimant Camco prays as follows:

L. For this Court to enter judgment against Counterdefendant in an amount in
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excess of $10,000.00, plus interest at the contract rate;

2, For an award of reasonable attorneys’ fees and costs for having to prosecute this
action; and
3. For such other and further relief as the Court deems just and proper.

DATED thisZ "‘J":lay of September 2009.
WOODBURY, MORRIS & BROWN

-

STEVEN L. MORRIS, ESQ.
Nevada Bar No. 7454
701 N. Green Valley Pkwy., Suite 110
Henderson, NV 89074-6178
Attorneys for Camco
CERTIFICATE OF MAILING
I hereby certify that on thexgS day of September 2009, I served a copy of the
ANSWER TO STEEL STRUCTURES, INC.’S SECOND AMENDED STATEMENT OF
FACTS CONSTITUTING LIEN AND COMPLAINT IN INTERVENTION by facsimile
and by enclosing a true and correct copy of the same in a sealed envelope upon which first-class
postage was fully prepaid, and addressed to the following:
Martin A. Little, Esq.
Christopher D. Craft, Esq.
JOLLEY URGA WIRTH WOODBURY & STANDISH
3800 Howard Hughes Parkeway 16* Floor
Las Vegas, Nevada 89169

and that there is regular communication by mail between the place of mailing and the place so

Abeca

An Employee of Woodbury, Morris'& Brown

addressed.
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Date: April 28, 2009

To: Nevada State Contractor’'s Board
From: Scott Financial Corporation
Subject: ManhattanWest Project

| am the President of Scott Financial Corporation (*SFC"), which is a seasoned
commercial finance company located in Bismarck, North Dakota and licensed in Nevada.

SFC is the lender for ManhattanWest Buildings 2, 3, 7, 8, and 9 located at West Russell
Road and Rocky Hill Street in Las Vegas, Nevada (the "Project”). No other ManhattanWest
buildings were funded or constructed. The Project consisted of condominiums developed by
Gemstone Development West, Inc. (“"Gemstone”).

The purpose of this letter is to explain the payment process for the Project and to
demonstrate that Camco Pacific Construction Company, Inc. (*Camce”) had no direct
responsibility to pay the trade contractors or any other contracting parties on the Project,

As the Project’s lender, SFC established a credit facility between SFC (with its network
of participating community banks) and Gemstcne. As the loan originator and lead lender, SFC
established both the Senior and Mezzanine Credit Facilities that were forecasted to fund the
entire conslruction cost to complete the Project; provided however, that an adequate level of
condominium sales were closed by Gemstone in a timely manner

In connection with its funding of the Project, SFC required a very detailed and disciplined
payment procedure, which it has used successfully and extensively in the past. This payment
procedure was developed collectively between SFC, Gemstone, and Nevada Construction
Services (“NCS”) to execute the monthly construction funding on the Project in a proper and
timely manner.

This payment procedure was communicated to the general contractors and the trade
contractors through them and was used to facilitate the payment structure for all frade
contractors/vendors.,

Prior to the commencement of the Project, SFC entered into a voucher control contract
with NCS. First, pursuant to such agreement, NCS managed the voucher contro! and served as
the third party disbursement agent. Second, as part of such agreement, NCS also performed
third party site construction inspections for SFC prior to each disbursement. Please note that
NCS is a disbursement agent for SFC and does not “approve funding”, that is a role of SFCand
our participating banks exclusively.

APCO Construction ("APCO”) was the original General Contractor for the Project. The
protocol for issuing payment involved APCO submitting a monthly payment application to
Gemstone based on a schedule of values and materials delivered by the vendors and trade
conlractars {the “Payment Application”),

Next, Gemstone weuld review the Payment Application and approve or reject its
contents based upon the work completed as of the submission of such Payment Application.
Upon the final agreement and approval of the Payment Application by Gemsione and APCO,
Gemstone would send the Payment Application and any supporting documents to NCS. NCS

15010 Sundown Drive + Bismarck, ND 58503
Offlce: 701,255.2215 » Faxi 701.223.7299

A licensed and bonded corporale finance company.
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would review the Payment Application and the supporting documents and compare them with its
payment records. Thereafter, NCS would order a formal NCS inspection of the jobsite to verify
that sufficient progress was made to warrani the amount in the Payment Application. After
completing such inspection, NCS submitted its request for funding to SFC.

Upon receiving such approval, SFC conducted its final monthly creditor review and
completed the funding approval process by taking the following steps: (a) formally signing-off
on the Payment Application and {b) obtaining final approval of the Payment Application from the
co-lead bank.

Finally, after the Payment Application was properly approved and verified, the
corresponding funds were requested by SFC from its participating lenders and advanced into
the SFC Project Control Account. Thereafter, the respective (a) soft costs in the Payment
Application were advanced direcily to Gemstone and (b) the hard costs in the Payment
Application were wired directly to NCS for centrolled disbursement.

Upon receiving such hard cost funds, NCS would send the corresponding payment
directly to APCO for disbursement to the trade contractors. This was the payment process
throughout the period that APCO remained on the Project, except for the June and July 2008
Pay Applications where NCS was nofified by Gemstone to issue joint checks to the sub
contractors.

APCO was terminated by Gemstone for cause in August 2008. After such termination,
Gemstone engaged Camco o serve as the General Contraclor for the Project. When this
substitution occurred, the payment process used during the APCO engagement was continued
with some alterations.

The most important of these alterations was based on the shift from a Guaranteed
Maximum Price to a simple monthly fee. APCO had agreed to deliver the Project for a
Guararnteed Maximum Price and received a fee for its services based on a percentage of each
Payment Application. Consequently, APCO assumed responsibility for the financial aspects of
the Project and the proper engagement and payment of the trade contractors.

In contrast, Camco was paid a basic fee of $100,000 per month plus certain expenses to
serve as the General Coniractor for the project; provided however, that Gemstone, not Camco,
was solely responsible for-selecting and negotiating the engagement of the tréde contractors by
Camco. Because of this shift in responsibility, all decisions and communications for payment
authorization and processing were handled by Gemstone, without Camco's ongoing
involvement.

In addition, Gemstone provided 'the financial management component of the Project and
was responsible for (a) establishing and maintaining the budget and (b) keeping full and detailed
accounts on the Project.

Furthermore, NCS’s protocol also changed to effectively limit Camco’s invalvement.
Because Camco was not responsible for establishing or maintaining the budget, Camco’s only
role in the payment process was 1o compile and submit each iritial Payrhent Application.

Thereafter, the review, negotiation, and request for the corresponding payments were

nandled by Gemstone. As a result, NCS never sent payment for trade contractors to Camco.
Instead, such payments were sent directly to the trade contractors.

11612-01/SFC Lenter to NV Contracter Board 422 09
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Furthermore, Camco (a) as a rule did not communicate directly with SFC; (b) only
occasionally communicated with NCS regarding the payment process; and {c} did not make any
decisions related to the Payment Application or the correspending payments to Camco or the
trade contractors. Payments decisions were all made by Gemstone because they were
Tesponsible for the budget and as they pertained to credit decisions reviewed by SFC.

In addition, Camco had no physical control over the funds, and all disbursements were
completed between NCS and the trade contractors directly. We understand the trade
contractors were aware of Camco’s limited role in this payment process. First, the negotiation
of each frade contractor's engagement was managed by Gemstone employees and only
subsequently ratified by Camco. Second, the terms of the engagement contracts between
Camco and each trade contractor and Camco and Gemstone described this relationship. Third,
on several occasions when a particular trade contractor expressed concern regarding the timing
of a forthcoming payment, Gemstone and Camco repeatedly and consistently explained that all
lending decisions regarding funding (credit issues specifically) were ultimately made by SFC
and that neither Gemstone nor Camco had the ability, authority, or resources to make any
payments that did not come from SFC approval.

To this end, on occasion, trade contractors demanded that they be provided with some
evidence of payment in order to continue working. In response, Camco could not, and to our
understanding did not, promise that any payment was forthcoming.

SFC delivered on a limited basis, letters to such disgruntled trade contractors infarming
them that all credit decisions on payment funding must be approved by SFC and that such
funds would be only paid once SFGC had completed its required approval process and
determined that such payments were appropriate. Attached to this letter as Exhibit A are two
such letters executed by SFC and delivered to certain trade contractors.

In December 2008, SFC sent correspondence to NCS that due 1o uncured loan defaults
by Gemstone, a decision was made {o cease all funding on the Project. The communications
regarding this decision are attached to this letter as Exhibit B. SFC further requested that NCS
return funds in the amount of $993,866.72. NCS returned the funds requeésted and rio additional
payment for previous work performed was disbursed to Gemstone, Camco, or any of the trade
contractars for the Project. Camco was not a part of these transactions, was not a participant in
these decisions, and was unaware of such decisions until the above notice was sentto NCS.

Upon learning of SFC's decision to cease funding, we understand Camco terminated its
engagement contract with Gemstone based on Gemstone's failure to pay Camco pursuant to
the terms of such contract. As a result of changed circumstances on the Project after APCO’s
termination, Camco's role was limited with regard to payment.

As a result, SFC does not believe Camco or for that matter NCS can be held responsible
for payment of any outstanding applications of the trade contracters.

Brad Scott
President
Scatt Financial Corporation

11612-01/SFC Letter to NV Contractor Board 4 22 09
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Exhibit A

Payment Stalus Letters from SFC to Trade Contractors
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EXAIAIT ,:4 "

Financial Corporatio

E:

November 4, 2008

Mr. Mike Evans

‘E&EFire Brotechion LLC:

8380 South Valley View, Suite 110
Las Vegas, NV 89118

RE: ManhattanWest Funding

Mr. Evans:

} have been asked by Gemstone to provide you with an update on the status of the
September Draw.

As you may likely know Scott financial Corporation is the Creditor of record and has been
funding the vertical construction through the various credit facilities established.

The September Draw was submitted to Scott Financial Corporation late last week. We
are currently completing the final review of the September ‘Payment:Applicativn,
However, in light of the complications related to the termination of the former general
contractor, the approval of the September Payment Application has required more
investigation and time than generally typical or expected.

Despite this temporary delay, the funding necessary to satisfy the outstanding amounts
due pursuant to the September Payment Application are in final stages of approval and
areranticipatedstoibe processedrand fulideéaiaNGS (voucher control) by November 13,
2008.

The amount in processing includes a payment of $1,092,121.34 to E&E Fire Protection

LLC and its corresponding suppliers.
| trust this letter assists you with your questions on the timing of the funding.
Please feel free to contact me directly if you have any questions.

Sin

Bred JY Scott
President

15010 Sundown Drive + Bismarck, ND 58503
Office: 701.255.2215 » Fax: 701,223.7299

A licensed and bonded corporate finance company.
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)~ FmancralCorporat:

December 1, 2008

Leo Duckstein

CablheTec inc -

2711 E. Craig Road, Suite A
North Las Vegas, NV 89030
RE: ManhattanWest Funding

Mr. Duckstein:
| have been asked by Gemstone to provide you with an update on the status of the October Draw.

As you may likely know Scatt financial Corporation (SFC) is the Creditor of record and has been
funding the vertical construction through the various credit facilities established.

The Qctober Draw was submitted to SFC late last week.

We are currently completing the final review of the October: PaymentrApplication. However, in
light of the complications refated to ini large part to the termination of the former general contractor,

the approval of the October Payment Application has required more review, investigation and time
than in the past.

Despite this delay, the funding necessary to satisfy the outstanding amounts due pursuant to the

October Payment Application are in being reviewed and a determination of approval is being
considered by our team.

Clearly approval of the draw is subject to our complete review process.

-glanticipates:therdrawrequest tobe:processed

I understand the MHW draw which is in the review process at SFC includes a payment amount
of approximately $598,475.00 to CabineTeg Inc. and its comesponding suppliers. | believe the
Developer approved payment amount is $483,664.32.

I'rust this letter assists you wilh your questions on the timing of the funding.

Please feel free to contact me directly if you have any questions.

President

15010 Sundown Drive Bismarck, ND 58503
Office: 701.255.2215 » Fax: 701, 2237299

Aticensed and bonded corparate finance company,
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Exhibit B

SFC Notice to NCS Regarding the Decision to Stop Funding the Project
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Exhk, T B

-Jennifer Olivares

r;-i:._‘i‘g_!j‘-l: ‘Brad Scott{brad@scottfinancialcorp.com]
Sent:  Tuesday, December 16, 2008 9:36 AM
Tor Jerinifeh@livares
Ce: ‘Margo Scotl’; ‘Jason Ulmer'; Patricia Curtis; 'Tim James'
Subject: ManhattanWest Status
Importance: High

Jen:
As of right now11AM CST 12/16/08 the October Draw is still on permanent hold.

A final decision confirming the lender’s direction on Project was expected yesterday. it did not
happen.

| anticipate this final decision will however likely lead to “iig fuither draws:béing’ approved®,

Foreclosure apfions and discussion an how we will proceed have been explored.

SFC has requested our legal counsel to address the return wire from NCS to SFC discussed
yesterday.

Those funds will be held in the SFC escrow account at NSB for the time being, until further direction
is provided to SFC.

SFC will keep you posted as a finat determination is made.

Thanks.

Brad J. Scott

Scott Financial Corporation
15010 Sundown Drive

Bismarck, ND 58503

W: 701.255.2215

M: 701.220.3999

F: 701.223.7289
brad@scottfinancialcorp.com

£t

= —Flmﬁql’é}:darpuraﬂdh

Brad 3. Scott, CRE 15010 Sundown Drive
President Blsmarck, ND 58503
- . Office: 701.285.2215
bradascottfinanciateorpcom Fas 701.228.7209
catl: 701.220.3%9

A licorsed and bondéd corporats flnonce company.

4/1/2009
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Jennifer Olivares

‘From: Brag: Scot!ibrad@scottf inancialcorp.com)

Sent: Monday, December 15, 2008 3:00 PM

gL Anng D,wyer; Jenfifer Olivares

Ce: 'Alex Edelstein’; 'Peter Smith'; ‘Jim Horning'; dparry@camcopacific.com

Subject: FW: ManhattanWast
Importance: High
Attachments: Document.pdf; 08004-20-04 Billing #4 2008-12-12.pdf;, Wiring Instructions TO SFC at NSB.XLS

Jennifer & Anne;

5. Ishereh triicted: by SFG fos wire the; prewously advanced, but: undlspersed funds he}d on
{ account atNCS in the:amount of- , 993'866 72:back to”SFC,usmg the;attached WiFing: 'mstrumlons

Thiswamount includes the curfent Heineman, Payrient request of §661827: 29 58"ithas it besh!
approved iby-SEE oriits:participants. o '

These funds will be held at SFC until further notice.
Please call with any questions.

Thanks.

Brad 3. Scott

Scoftt Financial Corporation
15010 Sundown Drive

Bismarck, ND 58503

W: 701.255.2215

M: 701.220.3999

F: 701.223.7299
brad@scoftiinanclalcorp.com

cott

Fimanelal Corporatian

Brad J. Scott, CRE 15010 Sundown Diive
President Bismarck, ND 58503

s . Office: 701.255.2215
brad@scottfinancialcorp:com Fax: 701,222,799

Cell: 701.220.3999

A llcansed and bonded corporate 1inamce campany.

Emall is fol aliwdys a sacure transmisslon medium.  Caution should always be used to communleats "confidential information®.
Iyou élecl to send or receive informalion via emall, Scott Finencial Corporation cannot assure ils secuwity and will nol be Rable if it
is intercepted or viewed by another party. By conlinuing to usé e.rail, you are agreéing fo accepl this rlsk.

4/1/2009
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STEVEN L. MORRIS iy ,
Nevada Bar No. 7454 ot T e
WOODBURY, MORRIS & BROWN e
701 N. Green Valley Parkway, Suite 110
Henderson, Nevada 89074
(702) 933-0777
slmorris@wmb-law.net
T T
08A571228
Attorneys for 436252
Camco Pacific Construction Company, Inc. ,

CLARK COUNTY, NEVADA

EXECUTIVE PLASTERING, INC,, a
Nevada corporation Case No: A580889
Dept. No: XXV

Plaintiff,

Vs. (

CAMCO PACIFIC CONSTRUCTION
COMPANY, INC., a California corporation;
GEMSTONE DEVELOPMENT WEST,
Inc., a Nevada Corporation; DOE
INDIVIDUALS I through X, inclusive; and
ROE CORPORATIONS I through X,

inclusive,

ith:
A571228

ANSWER TO FIRST AMENDED
COMPLAINT AND COUNTERCLAIM

Defendants.

CAMCO PACIFIC CONSTRUCTION
COMPANY, INC,

Counterclaimant,

VS.

EXECUTIVE PLASTERING, INC., and
DOES I through X,

Counterdefendants.

Defendant CAMCO PACIFIC CONSTRUCTION COMPANY, INC. (hereinafter

“Camco™), by and through its counsel, Steven L. Morris, Esq. of the law firm of Woodbury,

)

2
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Morris & Brown, hereby answers the First Amended Complaint of EXECUTIVE
PLASTERING, INC. (hereinafter “Plaintiff”), on file herein, and admits, denies and alleges as
follows:

1. Camco is without information or knowledge sufficient to ascertain the truth of
the allegations contained in Paragraphs 4, 5, 9, 26, and 30 of Plaintiff’s Complaint, and
therefore denies each and every allegation contained therein.

2. Answering Paragraphs 1,2, 3, 6,7, 8, 10, 15, 27, 32, 33, 34, 35, 55, 56, 38, 59,
60, 69, 70, 72, and 76 of Plaintiff’s Complaint, Camco admits the allegations contained therein.

3. Answering Paragraphs 11, 12, 13, 14, 16, 17, 18, 19, 20, and 21of Plaintiff’s
Complaint, Camco admits that the Subcontract/Ratification Agreement speaks for itself, as to
the remaining allegations set forth therein, Camco denies the same.

4. Answering Paragraph 28 of Plaintiff’s Complaint, Camco admits that as a result
of Gemstone’s inability to pay the Subcontractors that Camco terminated its agreements with
said Subeontractors. Camco further admits that Plaintiff expressly agreed to assume the risk-of
non-payment from Gemstone. As to the remaining allegations set forth therein Camco denies
the same.

5. Answeriﬁg Paragraph 43 of Plaintiff’s Complaint, Camco admits that Camco had
a duty to act in good faith and fair dealing in executing its obligations under the contract at issue
in this litigation and further admits that it did so act.

6. Cameco denies each and every allegation contained in Paragraphs 22, 23, 24, 25,
29. 30b (labelled ‘17" in error), 36, 37, 38, 39, 40, 41, 44, 45, 46, 47, 49, 50, 51, 52, 53, 57, 61,
63, 64, 65, 66, 67, 71, 73,74, 77, 78,79, 79b (labelled “17" in error), and 80 of Plaintiff’s
Complaint.

7. As to Paragraphs 31, 42, 48, 54, 62, 68, and 75 of Plaintiff’s Complaint, Camco
repeats and realleges its answers to paragraphs 1 through 80 as though fully set forth herein.

8. To the extent that any allegations set forth in Plaintiff's Complaint have not been

answered, this answering Defendant denies each and every allegation or inference thereof not
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expressly set forth hereinabove.

9. It has become necessary for this answering Defendant to retain the services of
WOODBURY, MORRIS, & BROWN, attorneys at law, to defend this action, and as a result,
this answering Defendant has been damaged by the Plaintiff, and this answering Defendant is

accordingly entitled to its attorney fees and costs incurred herein.

AFFIRMATIVE DEFENSES

1. The Complaint on file herein fails to state a claim against Camco upon which
relief can be granted.

2. That any or all negligence or fault on the part of the Plaintiff would be active and
primary, and any negligence or fault of Camco, if any, would be secondary and passive.

3. Any and all damages sustained by Plaintiff are the result of its own negligence
and breach of contract.

4, Camco is not negligent with respect to the transactions that are the subject of the
Complaint, and is and was not in breach of contract.

5. At the time and place under the circumstances alleged by the Plaintiff, Plaintiff
had full and complete knowledge and information in regard to the conditions and circumstances
then and there existing, and through Plaintiff's own knowledge, conduct, acts and omissions,
assume the risk attendant to any condition there or then present.

6. The liability, if any, of Camco must be reduced by the percentage of fault of
others, including the Plaintiff.

7. The claims, and each of them, are barred by the failure of the Plaintiff to plead
those claims with particularity.

8. The claims of Plaintiff have been waived as a result of the acts and the conduct
of the Plaintiff.

9. The claim for breach of contract is barred as a resuit of the failure to satisfy

conditions precedent.

10.  The claim for breach of contract is barred by the statute of frauds.
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11. Plaintiff brought the case at bar without reasonable grounds upon which to base a

claim for relief.

12, Plaintiff maintained the present action without reasonable grounds upon which to
base a claim for relief.

13.  Plaintiff’s claims are not well grounded in fact.

14.  Plaintiff’s claims are not warranted by existing law.

15.  Plaintiff is barred from recovering by the doctrine of unclean hands.

16. Plaintiff’s claims are barred by the doctrine of laches, waiver, and estoppel.

17. To the extent that Plaintiff’s work was substandard, not workmanlike, defective,
incomplete, or untimely, Plaintiff is not entitled to recover for said work.

18.  Plaintiff has approved and ratified the alleged acts of Camco for which Plaintiff
now complains.

19.  There is no justiciable case or controversy as between Plaintiff and Camco.

20.  Plaintiff lacks standing to assert all or part of the causes of action contained in
their complaint.

21.  Camco’s performance on any contract was excused by Plaintiff’s material breach
thereof.

22.  Plaintiff has failed to mitigate its damages.

23. It has been necessary for Camco to retain the services of the law offices of
Woodbury, Morris & Brown, attorneys at law, for the purpose of defending this action, and
Camco is entitled to payment of all costs, fees, and expenses associated with and/or arising out
of the defense of this action.

24. Pursuant To NRCP 8, all possible affirmative defenses may not have been
alleged herein, inasmuch as sufficient facts were not available after reasonable investigation and
inquiry upon the filing of Defendants’ Answer and, therefore, Defendants reserves the right to

amend their Answer to allege additional affirmative defenses if subsequent investigation

warrants.
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WHEREFORE, Defendant Camco prays as follows:

1. That Plaintiff take nothing by way of its Complaint;

2. For an award of reasonable attorneys’ fees and costs for having to defend this
action; and

3. For such other and further relief as the Court deems just and proper.

COUNTERCLAIM

Counterclaimant CAMCO PACIFIC CONSTRUCTION COMPANY, INC. (hereinafter

“Camco”) by and through its attorney, Steven L. Morris, Esq. of the law firm of Woodbury,

Morris & Brown complains as follows:

JURISDICTIONAL ALLEGATIONS

1. Camco was and is at all times relevant to this action, a Nevada corporation,
doing business in Clark County, Nevada as a contractor duly licensed by the Nevada State
Contractor’s Board.

2. Counterdefendant EXECUTIVE PLASTERING, INC. (hereinafter referred to as
“EPT”) is and was at all times relevant to this action, a corporation conducting business in Clark
County, Nevada,

3, The true names and capacities, whether individual, corporate, associate or
otherwise of Defendants named herein as DOES I through X are unknown to Counterclaimant.
Said DOE Defendants are responsible for damages suffered by Counterclaimant; therefore,
Counterclaimants sue Defendants by such fictitious names. Counterclaimants will ask leave to
amend this Counterclaim to show the true names and capacities of each such DOE Defendants
at such time as the same have been ascertained.

FIRST CAUSE OF ACTION

(Breach of Contract)
4. Camco repeats and realleges each and every allegation contained in the

preceding paragraphs of Camco’s Counterclaim, incorporates the same at this point by

reference and further allege:

5. On or about April 17, 2007, EPI entered into a Subcontract Agreement
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(“Subcontract Agreement”) with APCO Construction related to the Manhattan West
Condominiums project, located in Clark County, Nevada (the “Project”).

6. On or about August 26, 2008, Camco and EPI entered into a Ratification
and Amendment of Subcentract Agreement (“Ratification Agreement”) wherein Camco and
EPI acknowledged, ratified, and agreed to the terms of the Subcontract Agreement.

7. Section 3.4 of the Subcontract Agreement states: “Any payments to
Subcontractor shall be conditioned upon receipt of the actual payments by Contractor from
Owner. Subcontractor herein agrees to assume the same risk that the Owner may become
insolvent that Contractor has assumed by entering into the Prime Contract with the Owner.”

8. All payments made to subcontractors and suppliers on the Project were made
directly by Gemstone through Nevada Construction Services.

9. Camco never received payment on behalf of the subcontractors, including EPI,
and was therefore, not responsible nor liable for payment to the subcontractors, including
EPI.

10.  EPI agreed and expressly acknowledged that it assumed the risk of non-
payment by the Owner.

11.  EPI breached its contract with Camco by demanding payment from Camco and
by bringing claims against Camco and its License Bond Surety relative to payment for the
work allegedly performed by EPI on the Project.

12. Camco is entitled to all of its attorneys fees and costs pursuant to the terms and
conditions of the Ratification Agreement.

13, Camco has been required to engage the services of the law firm of
WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reasonable attorneys fees and costs therefor,

SECOND CAUSE OF ACTION

(Breach of Covenant of Good Faith and Fair Dealing)
14, Camco repeats and realleges each and every allegation contained in the

preceding paragraphs of Counterclaimant’s Counterclaim, incorporate the same at this point by
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reference and further allege:

15.  The law imposes upon EPIL, by virtue of the contract, a covenant to act in good
faith and deal fairly with Counterclaimant;

16.  Despite this covenant, EPY’s intentional failure to abide by the terms of the
parties written contract, EPI breached its covenant to act in good faith and deal fairly;

17.  As aresult of its breach of the covenant of good faith and fair dealing, EPI has
injured Camco in an amount in excess of $10,000.00.

18.  Camco has been required to engage the services of the law firm of
WOODBURY, MORRIS & BROWN to prosecute this matter and Camco is entitled to a
reasonable attorneys fees and costs therefor.

WHEREFORE, Counterclaimant Camco prays as follows:
1. This Court enter judgment against Counterdefendants, and each of them, in an

amount in excess of $10,000.00, plus interest at the contract rate;

2. For an award of reasonable attorneys’ fees and costs for having to prosecute this

action; and

3 For such other and further relief as the Court deems just and proper.

DATED this 32’ day of September 2009.

WOODBURY, MORRIS & BROWN

STEVEN L. MORRIS, ESQ.

Nevada Bar No. 7454

701 N. Green Valley Pkwy., Suite 110
Henderson, NV 89074-6178
Attorneys for Camco
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CERTIFICATE OF MAILING

[ hereby certify that on the fﬂ\‘]/kd_ay of September 2009, I served a copy of Camco’s
ANSWER TO FIRST AMENDED COMPLAINT AND COUNTERCLAIM by email and

by enclosing a true and correct copy of the same in a sealed envelope upon which first-class
postage was fully prepaid, and addressed to the following:

Matthew Q. Caliister, Esq.
CALLISTER & REYNOLDS

823 Las Vegas Blvd. South, 5" Floor
Las Vegas, Nevada 89101
myc(@callisterreynolds.com

and that there is regular communication by mail between the place of mailing and the place so

addressed. %W Z :

An Employee of Woodbury, Morri§ & Brown
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ANSW

Gwen Rutar Mullins, Esq.

Nevada Bar No. 3146

Wade B. Gochnour, Esq.

Nevada Bar No. 6314

Howard & Howard Attorneys PLL.C

3800 Howard Hughes Parkway

Suite 1400

Las Vegas, NV 89169

Telephone: (702) 257-1483

Facsimile: (702) 567-1568

E-mails: grm@h2law.com
wbg@h?2law.com

Attorneys for Defendant APCO Construction

o ORIGINAL @

FILED
0CT 14 2009

|

A—09-696924—C
459423
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DISTRICT COURT
CLARK COUNTY, NEVADA

HA FABRICATORS, INC,, a Utah
Corporation,

Plaintiff,
Vs.

APCO CONSTRUCTION, a Nevada
corporation; GEMSTONE APACHE, LLC, a
Nevada Limited Liability Company; DOES 1
through X, inclusive and ROE
CORPORATIONS I through X, inclusive;

Defendants.

APCO CONSTRUCTION, a Nevada
corporation,

Counterclaimant,
VS,

HA FABRICATORS, INC., a Utah
Corporation,

Counter-Defendant.
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APCO CONSTRUCTION, a Nevada
corporation,

Third-Party Plaintiff,
Vs,

GEMSTONE DEVELOPMENT WEST,, INC,,
a Nevada corporation; DOES 1 through 10
inclusive, ROE CORPORATIONS 1 through
10, inclusive,

Third-Party Defendants.

ANSWER

APCO CONSTRUCTION (“APCQO”), by and through its attorneys, Gwen Rutar
Mullins, Esq. and Wade B. Gochnour, Esq. of the law firm of Howard and Howard Attorneys
PLLC, hereby files this Answer to Complaint of HA FABRICATORS, INC., a Utah
Corporation (hereinafter “HA Fabricators”) and hereby responds and alleges as follows:

PARTIES IN JURISDICTION

1. Answering Paragraph 1 of the Complaint, APCO, upon information and belief,
admits that HA Fabricators are doing business in Clark County, Nevada. APCO denies all of
the remaining allegations contained in Paragraph 1 of the Complaint.

2. Answering Paragraph 2 and 6 of the Complaint, APCO admits the allegations
contained therein.

3. Answering Paragraphs 3, 4 and 5 of the Complaint, APCO does not have
sufficient knowledge or information upon which to base a belief as to the truth of the
allegations contained therein, and upon said grounds, denies each and every allegation

contained therein.
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GENERAL ALLEGATIONS

4. Answering Paragraph 7 of the Complaint, APCO repeats and realleges each and
every allegation contained in paragraphs 1 through 3 of this Answer to the Complaint as though
fully set forth herein.

5. Answering Paragraph 8 of the Complaint, APCO admits that APCO entered into
a subcontract with HA Fabricators wherein HA Fabricators agreed to furnish labor and
materials on the Manhattan West Multi-Mix Development Project. As to the remaining
allegations of Paragraph & of the Complaint, APCO does not have sufficient knowledge or
information upon which to base a belief as to the truth of these allegations, and upon said
grounds, denies them.

6. Answering Paragraph 9 of the Complaint, APCO denies each and every
allegation contained therein.

7. Answering Paragraph 10 of the Complaint, APCO denies each and every
allegation as they pertain to APCO. As to the remaining allegations of Paragraph 10 of the
Complaint, APCO does not have sufficient knowledge or information upon which to base a
belief as to the truth of these allegations, and upon said grounds, denies them.

8. Answering Paragraphs 11 and 12 of the Complaint, APCO does not have
sufficient knowledge or information upon which to base a belief as to the truth of the
allegations contained therein, and upon said grounds, denies each and every allegation
contained therein.

FIRST CAUSE OF ACTION
(Breach of Contract
As against Defendant APCQ)

9. Answering Paragraph 13 of the Complaint, APCO repeats and realleges each
and every allegation contained in paragraphs 1 through 8 of this Answer to the Complaint as
though fully set forth herein.

10.  Answering Paragraph 14 of the Complaint, APCO admits that APCO and HA

Fabricators entered into a valid subcontract wherein HA Fabricators agreed to furnish labor and
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materials on the Manhattan West Multi-Mix Development Project. As to the remaining
allegations of Paragraph 14 of the Complaint, APCO does not have sufficient knowledge or
information upon which to base a belief as to the truth of these allegations, and upon said
grounds, denies them. X

11.  Answering Paragraph 15 of the Complaint, APCO admits that the terms of the
subcontract speak for themselves. As to the remaining allegations of Paragraph 15 of the
Complaint, APCO does not have sufficient knowledge or information upon which to base a
belief as to the truth of these allegations, and upon said grounds, denies them.

12.  Answering Paragraphs 16, 17 and 18 of the Complaint, APCO denies each and

every allegations contained therein.

SECOND CAUSE OF ACTION
(Breach of Implied Covenant, Good Faith and Fair Dealing
As against Defendant APCO)

13.  Answering Paragraph 19 of the Complaint, APCO repeats and realleges each
and every allegation contained in paragraphs 1 through 12 of this Answer to the Complaint as
though fully set forth herein.

14.  Answering Paragraph 20 of the Complaint, APCO admits that APCO entered
into a subcontract with HA Fabricators. APCO further admits that under Nevada law, every
contract contains an implied covenant of good faith and fair dealing and that the parties are
required to act in good faith and fair dealing relative any contract entered into. As to the |
remaining allegations of Paragraph 20 of the Complaint, APCO does not have sufficient
knowledge or information upon which to base a belief as to the truth of these allegations, and
upon said grounds, denies them.

15.  Answering Paragraph 21 of the Complaint, APCO admits that the terms of the
subcontract speak for themselves. As to the remaining allegations of Paragraph 21 of the
Complaint, APCO does not have sufficient knowledge or information upon which to base a

belief as to the truth of these allegations, and upon said grounds, denies them.

Page 4 0f 23

#585597-v1

AA 001631




HOWARD & HOWARD ATTORNEYS PLLC
3800 Howard Hughes Pkwy., Suite 1400

Las Vegas, NV 89169

(702) 257-1483

20

21

22

23

24

25

20

27

28

16.  Answering Paragraphs 22, 23 and 24 of the Complaint, APCO denies each and
every allegations contained therein,

THIRD CAUSE OF ACTION
(Unjust Enrichment
As against both APCO and Gemstone)

17.  Answering Paragraph 25 of the Complaint, APCO repeats and realleges each
and every allegation contained in paragraphs 1 through 16 of this Answer to the Complaint as
though fully set forth herein.

18. Answering Paragraph 26 of the Complaint, APCO admits that HA Fabricators
provided and performed work on the Manhattan West Multi-Mix Development Project. APCO
denies the remaining allegations of Paragraph 26 of the Complaint as the same relate to APCO.
As to the allegations that have been asserted against other defendants, including Gemstone,
APCO does not have sufficient knowledge or information upon which to base a belief as to the
truth of the allegations contained therein, and upon said grounds, denies each and every
allegation contained therein.

19. Answering Paragraphs 27 and 28 of the Complaint, APCO denies the
allegations as the same relate to APCO. As to the allegations that have been asserted against
other defendants, including Gemstone, APCO does not have sufficient knowledge or
information upon which to base a belief as to the truth of the allegations contained therein, and
upon said grounds, denies each and every allegation contained therein.

FOURTH CAUSE OF ACTION
(Constructive Trust
Plaintiff v APCO and Gemstone)

20.  Answering Paragraph 29 of the Complaint, APCO repeats and realleges each
and every allegation contained in paragraphs 1 through 19 of this Answer to the Complaint as
though fully set forth herein.

21, Answering Paragraph 30 of the Complaint, APCO admits that HA Fabricators
provided and performed work on the Manhattan West Multi-Mix Development Project. APCO

denies the remaining allegations of Paragraph 30 of the Complaint as the same relate to APCO.
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As to the allegations that have been asserted against other defendants, including Gemstone,
APCO does not have sufficient knowledge or information upon which to base a belief as to the
truth of the allegations contained therein, and upon said grounds, denies each and every
allegation contained therein.

22. Answering Paragraphs 31, 33, 34 and 35 of the Complaint, APCO denies the
allegations as the same relate to APCO. As to the allegations that have been asserted against
other defendants, including Gemstone, APCO does not have sufficient knowledge or
information upon which to base a belief as to the truth of the allegations contained therein, and
upon said grounds, denies each and every allegation contained therein

23.  Answering Paragraph 32 of the Complaint, APCO is not in possession of any
funds belonging to HA Fabricators. APCO denies the remaining allegations of Paragraph 30 of
the Complaint as the same relate to APCO. As to the allegations that have been asserted
against other defendants, including Gemstone, APCO does not have sufficient knowledge or
information upon which to base a belief as to the truth of the allegations contained therein, and
upon said grounds, denics each and every allegation contained therein.

FIFTH CAUSE OF ACTION
(Services Performed, Account Stated, Open Book
as to Defendant APCO)

24, Answering Paragraph 36 of the Complaint, APCO repeats and realleges each
and every allegation contained in paragraphs 1 through 23 of this Answer to the Complaint as
though fully set forth herein.

25. Answering Paragraphs 37, 38, 39, 40, and 41 of the Complaint, APCO denies
each and every allegation contained therein.

SIXTH CAUSE OF ACTION
(Declaratory Relief)

26.  Answering Paragraph 42 of the Complaint, APCO repeats and realleges each
and every allegation contained in paragraphs 1 through 25 of this Answer to the Complaint as
though fully set forth herein.
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27.  Answering Paragraphs 43, 44 and 45 of the Complaint, APCO does not have
sufficient knowledge or information upon which to base a belief as to the truth of the
allegations contained therein, and upon said grounds, denies each and every allegation

contained therein.

SEVENTH (sic) CAUSE OF ACTION
(Declaratory Relief)

28.  Answering Paragraph 42 of the Complaint, APCQO repeats and realleges each
and every allegation contained in paragraphs 1 through 25 of this Answer to the Complaint as
though fully set forth herein.

29. Answering Paragraphs 43, 44 and 45 of the Complaint, APCO does not have
sufficient knowledge or information upon which to base a belief as to the truth of the
allegations contained therein, and upon said grounds, denies each and every allegation
contained therein.

AFFIRMATIVE DEFENSES
FIRST AFFIRMATIVE DEFENSE

HA Fabricators has failed to state a claim against APCO upon which relief can be
granted.

SECOND AFFIRMATIVE DEFENSE

The claims of HA Fabricators have been waived as a resuit of their respective acts and
conduct.

THIRD AFFIRMATIVE DEFENSE

No monies are due HA Fabricators at this time as APCO has not received payment for
HA Fabricators’ work from Gemstone Development West Inc., the developer of the Manhattan
West Multi-Mix Development Project (“Gemstone™).

FOURTH AFFIRMATIVE DEFENSE

Any and all damages sustained by HA Fabricators are the result of negligence, breach

of contract and/or breach of warranty, express and/or implied, of a third-party over whom

APCO has no control, and for whose acts APCO is not responsible or liable to HA Fabricators.
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FIFTH AFFIRMATIVE DEFENSE
At the time and place under the circumstances alleged by HA Fabricators, HA
Fabricators had full and complete knowledge and information with regard to the conditions and
circumstances then and there existing, and through HA Fabricators’ own knowledge, conduct,
acts and omissions, assumed the risk attendant to any condition there or then present.
SIXTH AFFIRMATIVE DEFENSE
Whatever damages, if any, were sustained by HA Fabricators, were caused in whole, or
in part, or were contributed to, by reason of HA Fabricators’ own actions,
SEVENTH AFFIRMATIVE DEFENSE
The liability, if any, of APCO must be reduced by the percentage of fault of others,
including HA Fabricators.
EIGHTH AFFIRMATIVE DEFENSE
The damages alleged by HA Fabricators were caused by, and arose out of, the risk
which HA Fabricators had knowledge and which HA Fabricators assumed.
NINTH AFFIRMATIVE DEFENSE
The alleged damages complained of by HA Fabricators were caused in whole, or in
part, by a new, independent and intervening cause over which APCO had no control. Said
independent, intervening cause was the result of any alleged damages resulting to HA
Fabricators.
TENTH AFFIRMATIVE DEFENSE
APCO’s obligations to HA Fabricators have been satisfied or excused.
ELEVENTH AFFIRMATIVE DEFENSE
HA Fabricators failed to perform their work in workmanlike manner thus causing
damages in excess to the sums HA Fabricators claims are due under the subcontract with
APCO.
TWELFTH AFFIRMATIVE DEFENSE
The claim for breach of contract is barred as a result of HA Fabricators’ failure to

satisfy conditions precedent.
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THIRTEENTH AFFIRMATIVE DEFENSE
The claims, and each of them, are premature.
FOURTEENTH AFFIRMATIVE DEFENSE
HA Fabricators should indemnify APCO for any and all lesses, damages or expenses
APCO sustains as a result of any claims by Gemstone for damages that Gemstone allegedly
sustained due to HA Fabricators’ improper workmanship on the Manhattan West Multi-Mix
Development Project, including, but not limited to, any damage amount and the attorney’s fees
and costs incurred by APCO relative thereto.
FIFTEENTH AFFIRMATIVE DEFENSE
APCO is entitled to an offset or a setoff of any damages that APCQ sustains as a result
of HA Fabricators’ failure to complete the work in a workmanlike manner and/or breach of
contract.
SIXTEENTH AFFIRMATIVE DEFENSE
Any obligations or responsibilities of APCO under the subcontract with HA Fabricators,
if any, have been replaced, terminated, voided, cancelled or otherwise released by any
ratification HA Fabricators might have entered into with Gemstone and CAMCO and APCO no
longer bears any liability thereunder.
SEVENTEENTH AFFIRMATIVE DEFENSE
APCO has been forced to retain the services of an attorney to defend this action
and therefore is entitled to reasonable attorneys’ fees and costs.
EIGHTEENTH AFFIRMATIVE DEFENSE
HA Fabricators has failed to comply with the requirements of NRS 624.
NINETEENTH AFFIRMATIVE DEFENSE
Pursuant to NRCP Rule 8 and 11, as amended, all possible affirmative defenses may not
have been alleged herein insofar as sufficient facts were not available after reasonable inquiry
upon the filing of this Answer to the Complaint, and therefore, APCO reserves the right to
amend their Answer to allege additional affirmative defenses if subsequent investigation so

warrants,
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