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6. Similarly, the Court rejects Camco’s contention that the Court’s decision on
Pay-if-Paid is inapplicable because it was “impossible” for Camco to have paid Helix and
other subcontractors. Camco presented no evidence that it, for example, declared
Gemstone to be in breach for failing to make payments through Camco rather than through
NCS. Instead, Camco appears to have acceded to Gemstone’s deviation from the contract
and, at least until Gemstone announced that it was suspending construction, continued to
process subcontractor payment applications and submit them to Gemstone. Camco’s
“impossibility” claim is, in any event, another form of Pay-if-Paid, against the public
policy of Nevada, void and unenforceable and barred by this Court’s summary judgment.

7. Specific to Heinaman, the Court concludes that Camco’s reliance on any
form of Pay-if-Paid (i.e., even if the same could be deemed per_missible under Nevada law)
is inapplicable to its relationship with Heinaman. Pursuant to the Heinaman Agreement,
Camco expressly agreed to be liable to Heinaman “jointly and severally with Gemstone.
Accordingly, even if (as Camco urges) the subcontractors as a whole are required to look
solely to the defunct Gemstone for payment (which, for the reasons explained above, they
are not), Camco has expressly agreed to be liable to Heinaman in the same way that
Gemstone is liable.

8. Heinaman is therefore awarded the principal sum of $187,525.26 (i.e.,
exclusive of interest, costs and attorney’s fees) against Camco and may apply for judgment
as to the same.

9. The Court denies all of Camco’s affirmative defenses.

10. Heinaman is entitled to prejudgment interest pursuant to NRS 108.237
and/or NRS 17.130 and is granted leave to apply for the same by way of an amendment or
supplement to these Findings of Fact and Conclusions of Law and for judgment as to the
same.

11. Heinaman is the prevailing party and/or prevailing lien claimant as to

Camco and is entitled to an award of reasonable attorney’s fees pursuant to NRS 108.237.
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Heinaman is granted leave to apply for the same by way of an amendment or supplement
to these Findings of Fact and Conclusions of Law and for judgment as to the same.

12. As the prevailing party, Heinaman may also apply for an award of costs in
accordance with the relevant statutes and for judgment as to the same.

13. Any conclusion of law herein that is more appropriately deemed a finding
of fact shall be treated as such.

ORDER

NOW, THEREFORE, the Court hereby directs entry of the foregoing Findings of
Fact and Conclusions of Law; and

IT IS FURTHER ORDERED that, based upon the foregoing Findings of Fact and
Conclusions of Law, and those made regarding the other parties and claims involved in the

consolidated cases, the Court shall issue a separate Judgment or Judgments reflective of the

same at the appropriate time subject to further ordef

L%
IT IS SO ORDERED thi day,of

DISTRICT CHURT JUDGE

CERTIFICATE

[ hereby certify that on or about the date filed, this document was

Electronically Served to the Counsel on Record on the Clark County E-File Electronic

LORRAINE TASHIRO

Judicial Executive Assistant
Dept. No. XIII

Service List.
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_ Eric Zimbelman, Esq. and the Law
Cactus Rose Construction Co., Inc. (“Cactus Firm of Peel Brimley LLP

Rose™)

Eric Zimbelman, Esq. and the Law

SWPPP Compliance Solutions, Inc. (‘SWPPP”) Firm of Peel Brimley LLP

John B. Taylor, Esq. of the Law

National Wood Products, LLC (“National Wood™) Firm of Cadden & Fuller LLP

T. James Truman, Esq. of the Law
Firm of T. James Truman, &
Associates

E&E Fire Protection, LL.C (“E&E”).

A. Procedural History.

1. This is one of the oldest cases on the Court’s docket. This action arises out
of a construction project in Las Vegas, Nevada known as the Manhattan West
Condominiums Project (“the Project™) located at West Russell Road and Rocky Hill Street
in Clark County Nevada, APNs 163-32-101-003 through 163-32-101-005, 163-32-101-010
and 163-32-101-014 (the “Property” and/or “Project”), owned by Gemstone Development
West, Inc. (“Gemstone” or “the Owner™).

2. Gemstone hired APCO, and, subsequently, Camco as its general
contractors, who in turn entered into subcontract agreements with various subcontractors.
In December 2008 the Owner suspended the Project and advised the various contractors
that Gemstone’s lender did not expect to disburse further funds for construction. The
Project was never completed. Numerous contractors, including the parties hereto, recorded
mechanic’s liens against the Property.

3. After several years of litigation and a Writ Action to determine the priority
of the various lienors (during which the Property was sold, the proceeds of the same held
in a blocked account and this action was stayed), the Nevada Supreme Court ruled that the
Owner’s lenders had priority over the proceeds of the sale of the Property, holding that the
NRS Ch. 108 mechanic’s liens were junior to the lenders’ deeds of trust. The Court
subsequently ordered the proceeds be released to the lenders. Thereafter, the stay was

lifted and many of the trade contractors continued to pursue claims for non-payment from
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APCO and Camco. The trial focused on these claims. The Court has separately treated
Helix’s claims against APCO and has made or is making separate Findings of Fact and
Conclusions of Law regarding the same.

B. Significant Pre-Trial Orders

1. Order Granting Partial Summary Judgment re; Pay-if-Paid. On

January 2, 2018, this Court issued an Order granting a Motion for Partial Summary
Judgment brought by a group of subcontractors represented by the Peel Brimley Law Firm
(the “Peel Brimley Lien Claimants™') and joined in by others. Generally, but without
limitation, the Court concluded that, pursuant to NRS 624.624 and Lehrer McGovern
Bovis, Inc. v. Bullock Insulation, Inc., 124 Nev. 1102, 1117-18, 197 P.3d 1032, 1042 (Nev.
2008), higher-tiered contractors, such as APCO and Camco, are required to pay their
lower-tiered subcontractors within the time periods set forth in NRS 624.626(1) and may
not fail to make such payment based on so-called “pay-if-paid” agreements (“Pay-if-Paid)
that are against public policy, void and unenforceable except under limited circumstances.
Accordingly, the Court ruled that APCO and Camco may not assert or rely on a defense to
their payment obligations to the party subcontractors that is based on a pay-if-paid
agreement,

2. Order on Peel Brimley Lien Claimants’ Motion in Limine Against

Camco. On December 29, 2017 the Court issued an order on motions in limine brought by
the Peel Brimley Lien Claimants Against Camco. Specifically, the Court precluded Camco
from asserting or offering evidence that any of the Peel Brimley Lien Claimants’ work on
the Project was (i) defective, (ii) not done in a workmanlike manner or (iii) not done in
compliance with the terms of the parties’ agreement because Camco’s person most
knowledgeable was not aware of, and Camco did not otherwise offer, any evidence to
support such claims. For the same reason, the Court also precluded Camco from asserting

or offering evidence at trial that the Peel Brimley Lien Claimants have breached their

' The Peel Brimley Lien Claimants are: Helix, Heinaman, Fast Glass, Cactus Rose and SWPPP.
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agreements other than with respect to pay-if-paid agreements, evidence and argument of
which is otherwise precluded by the Partial Summary Judgment discussed above. For the
same reason, the Court also precluded Camco from asserting or offering evidence at trial to
dispute the amounts invoiced, paid and that remain to be owed as asserted by the Peel
Brimley Lien Claimants in their respective Requests for Admission. For the same reason,
the Court also precluded Camco from asserting or offering evidence at trial that any liens
recorded by the Peel Brimley Lien Claimants were in any way defective or unperfected
and are otherwise valid and enforceable.

C. Findings of Fact,

Having received evidence and having heard argument of counsel, the Court makes
the following Findings of Fact:

1. The original general contractor on the Project was APCO. Gemstone and
APCO entered into the ManhattanWest General Construction Agreement for GMP (the
“APCO-Gemstone Agreement”) on or about September 6, 2006. [See Exhibit 2].

2. After APCO ceased work on the Project, Gemstone hired Camco to be its
general contractor pursuant to an Amended and Restated ManhattanWest General
Construction Agreement effective as of August 25, 2008 (“the Camco-Gemstone
Agreement”). [See Exhibit 162].

3. Camco continued the same payment application format and numbering and
same schedule of values that APCO had been following. [See Exhibit 218; TRS5-30:21-
31:4).2 Like APCO before it, Camco compiled and included in its payment applications to
Gemstone the amounts billed by its subcontractors, including Helix. [See e.g., Exhibit
522-001-011]. Also like the APCO-Gemstone Agreement, the Camco-Gemstone
Agreement required Camco, upon receipt of a progress payment from Gemstone, to
“prompily pay each [subcontractor] the amount represented by the portion of the

Percentage of the Work Completed that was completed by such [subcontractor].” [Ex. 162-

? Testimony of Dave Parry.
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1| 010, 1]'/‘.03(e)].3 It is only after Gemstone announced that the Project would be suspended
2|| that Camco asserted otherwise.
3 4. Camco’s initial letter to subcontractors following Gemstone’s
4|| announcement demonstrates both that it believed it had subcontracts (because it purported
5|| to terminate the same) and that it intended to continue to forward payment applications to
6|l Gemstone. [See e.g., Exhibit 804-003-004). Specifically, Camco wrote:
7 Camco is left with no choice but to terminate our agreement with Gemstone
8 and all subcontracts on the Project, including our agreement with your
company. Accordingly, we have terminated for cause our agreement with
9 Gemstone, effective December 19, 2008, and we hereby terminate for
10 convenience our subcontract with your company, effective immediately.
11 Please submit to Camco all amounts you believe are due and owing on your
subcontract. We will review and advise you of any issues regarding any
12 amounts you claim are owed. For all amounts that should properly be billed to
Gemstone, Camco will forward to Gemstone such amounts for payment y
13 Gemstone. If your claims appear to be excessive, we will ask you to justify
14 and/or revise the amount.
[See e.g., Ex. 804-003-004].
15
5.  Camco quickly retracted its initial communication and replaced it with a
16
second letter [See e.g., Ex. 804-005-007] asking the subcontractors to “please disregard
17
previous letter which was sent in error.” [See e.g., Ex. 804-005]). Among other things,
18
Camco’s second letter:
19 : , .
° Deleted its statement that it had terminated the Camco-Gemstone
20
Agreement (while continuing to terminate the subcontractors);
21
. Asserts that the subcontractors agreed to Pay-if-Paid and accepted the risk
22
of non-payment from the owner (which is also Pay-if-Paid); and,
23
) Stated, inaccurately, that “Camco’s contract with Gemstone is a cost-plus
24
agreement wherein the subcontractors and suppliers were paid directly by
25
Gemstone and/or its agent Nevada Construction Services.” [See e.g., EX.
26
27 3 Unlike APCO and the subcontractors, no retention was to be withheld from the contractor’s fee to be
paid to Camco (though retention continued to be withheld from subcontractors). [Ex. 162-010, §7.03(a)].
28
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804-007].
While Gemstone eventually did make partial payment through NCS and not Camco [see
discussion, infra], the Camco-Gemstone Agreement expressly required Camco, upon
receipt of a progress payment from Gemstone, 1o “promptly pay each [subcontractor] the
amount represented by the portion of the Percentage of the Work Completed that was
completed by such [subcontractor].” [Ex. 162-010, §7.03(e)].

6. Some subcontractors stopped working after APCO left the Project. Others,
such as Helix, continued to work on the Project and began working for Camco as the
general contractor. Others, such as Heinaman, Fast Glass, Cactus Rose and SWPPP started
working on the Project only after APCO left and worked only for Camco.

7. Camco presented some subcontractors with a standard form subcontract
Agreement (“the Camco Subcontract™), a representative example of which is Camco’s
subcontract with Fast Glass. [See Exhibit 8§01-007-040; TR5-57:8-1 6].* Among other
provisions, the Camco Subcontract (consistent with the Camco-Gemstone Agreement),
requires Camco, no later than 10 days after receiving payment from Gemstone in response
10 its payment applications, to “pay to Subcontractor, in monthly progress payments, 90%°
of labor and materials placed in position by Subcontractor during {the month preceding a
payment application].” [See Ex. 701-012, § II(C)].

8. Despite and contrary to the payment provisions of the Camco-Gemstone
Agreement [see supra and Ex. 162-010, §7.03(e)] and the Camco Subcontract [See Ex.
701-012, § II(C)], no monies were ever distributed to the subcontractors through Camco.
Instead, and until it ceased making payments, Gemstone released funds to NCS, which
issued checks “on behalf of Camco Pacific” to some of the subcontractors and/or joint
checks to the subcontractors and their lower tiers, including Helix and its lower tiers. [See
e.g., Exhibit 508-062 (NCS check no. 531544 to Helix and its lower tier, Graybar Electric

“on behalf of Camco Pacific.”)).

* Testimony of Dave Parry.
% j.e., less retention.
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9. Camco also presented subcontractors who had previously worked for
APCO, including Helix and Cabintec (National Wood), with a document titled Ratification
and Amendment of Subcontract Agreement (“the Camco Ratification™). [See e.g., Exhibit
3164].

10. Helix admitted in its Complaint and in its lien documents that it entered into
the Camco Subcontract and the Camco Ratification.

11. As it was instructed to do, Camco continued to perform the work it had
agreed to perform on the Project until Gemstone suspended work on December 15, 2008.
As it was also instructed to do, Helix submitted payment applications to Camco using the
same forms and same procedures as it had employed while APCO was still on the Project.
[See e.g., Ex. 508-067-074]. Camco in turn submitted its pay applications to Gemstone in
the same way, and using the same foﬁns, as APCO had used. [See e.g., Ex. 522-001-011].

12. Helix submitted gross payment applications to Camco totaling
$1,010,255.25 (i.e., inclusive of retention). [See Ex. 508-001-002; 037-038; 049; 068-
069).° Helix was paid only $175,778.80 and is owed the balance, $834,476.45.

13.  The Court finds that Helix and Camco entered into a
contractor/subcontractor relationship and agreement whereby they agreed on the material
terms of a contract — i.e., the work to be performed, the price for the work and Camco’s
obligation to pay. The Court finds that Camco breached its obligation to pay Helix the sum
of $834,476.45.

14.  Helix provided undisputed testimony that the amounts it billed were
reasonable for the work performed. [TR2-71:22-72:3).7 Because (i) this testimony was
undisputed, (ii) Camco submitted these amounts on its certified pay applications to
Gemstone, and (ii1) Helix was paid in part for these amounts, the Court finds that the

amounts Helix billed Camco for its work were reasonable for the work performed.

® See also summary document, Ex. 508-061, which does not include Pay Application No. 15, [See
TR3-68:17-69.7].
? Testimony of Andy Rivera.
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15. Helix presented undisputed evidence, and the Court finds, that Helix timely
recorded a mechanic’s lien, as amended (“‘the Helix Lien”), pursuant to NRS Chapter 108
and perfected the same. [See Exhibit 512]. The Helix Lien identified both APCO and
Camco as the “person by whom the lien claimant was employed or to whom the lien
claimant furnished or agreed to furnish work, materials or equipment.” [See e.g., Ex. 512-
007, 009].

16.  Any finding of fact herein that is more appropriately deemed a conclusion
of law shall be treated as such.

FROM the foregoing Findings of Fact, the Court hereby makes the following

B. Conclusions of Law,

1. “Basic contract principles require, for an enforceable contract, an offer and
acceptance, meeting of the minds, and consideration.” May v. Anderson, 121 Nev. 668,
672, 119 P.3d 1254, 1257 (2005). A meeting of the minds exists when the parties have
agreed upon the contract's essential terms. Roth v. Scott, 112 Nev. 1078, 1083, 921 P.2d
1262, 1265 (1996). Which terms are essential “depends on the agreement and its context
and also on the subsequent conduct of the parties, including the dispute which arises and
the remedy sought.” Restatement (Second) of Contracts § 131 cmt. g (1981). Whether a
contract exists is a question of fact and the District Court’s findings will be upheld unless
they are clearly erroneous or not based on substantial evidence. May, 121 Nev. at 672-73,
119 P.3d at 1257.

2. The Court concludes that Camco and Helix entered into a contract whereby
they agreed on the material terms of a contract — i.e., the work to be performed, the price
therefore and Camco’s obligation to pay. The Court further concludes that Camco failed to
pay Helix the undisputed sum of $834,476.45 without excuse (other than Camco’s reliance
on Pay-if-Paid, which the Court has previously rejected).

3. Camco did not dispute Helix’s testimony that the amounts it billed were a

reasonable value for the work performed, and the reasonableness thereof was demonstrated
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by Camco’s payment in part and its inclusion of Helix’s billings in its own payment
applications to Gemstone. The court therefore concludes that the unpaid value of Helix’s
work while Camco was on site as the general contractor is $834,476.45 and that Helix
should be awarded that principal amount against Camco for that principal amount.

4, The Court rejects Camco’s argument that it is not liable to Helix (and other
subcontractors) because it never received payment from Gemstone who instead made
payments to subcontractors through the disbursement company, NCS. Camco’s position
notwithstanding, both the Camco-Gemstone Agreement and the Camco Subcontract
demonstrate that {consistent with the APCO-Gemstone Agreement and the APCO
Subcontract) payments to subcontractors were intended to flow through the general
contractor. Camco presented no evidence that Helix or any other subcontractor consented
in advance to Gemstone’s eventual decision to release payments (in part) through NCS and
not Camco.

5. Similarly, the Court rejects Camco’s contention that the Court’s decision on
Pay-if-Paid is inapplicable because it was “impossible” for Camco to have paid Helix and
other subcontractors. Camco presented no evidence that it, for example, declared
Gemstone to be in breach for failing to make payments through Camco rather than through
NCS. Instead, Camco appears to have acceded to Gemstone’s deviation from the contract
and, at least until Gemstone announced that it was suspending construction, continued to
process subcontractor payment applications and submit them to Gemstone. Camco’s
“impossibility” claim is, in any event, another form of Pay-if-Paid, against the public
policy of Nevada, void and unenforceable and barred by this Court’s summary judgment.

6. Helix is entitled to the principal sum of $834,476.45 against Camco which

will be the subject of a judgment to be entered by the Court.

7. The Court denies all of Camco’s affirmative defenses.
8. Helix 1s entitled to prejudgment interest pursuant to NRS 108.237 and/or
NRS 17.130.
Page 9
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9. Helix is the prevailing party and/or prevailing lien claimant as to Camco
and Helix and is entitled to an award of reasonable attorney’s fees pursuant to NRS
108.237 and/or the Camco Subcontract. Helix is granted leave to separately apply for the
same.

10. As the prevailing party, Helix may also apply for an award of costs against
Camco in accordance with the relevant statutes and for judgment as to the same.

11, Any conclusion of law herein that is more appropriately deemed a finding of
fact shall be treated as such.

ORDER

NOW, THEREFORE, the Court hereby directs entry of the foregoing Findings
of Fact and Conclusions of Law; and

IT IS FURTHER ORDERED that, based upon the foregoing Findings of Fact
and Conclusions of Law, and those made regarding the other parties and claims
involved in the consolidated cases, the Court shall issue a separate Judgment or
Judgments reflective of the same at the appropriate time subject to further order of

the Court.

DATED thi&i ﬁ@mpril, 2018,/

A

DISYRICT COURT #UDGE

CERTIFICATE

[ hereby certify that on or about the date filed, this document was Electronically

Served to the Counsel on Record on the Clark County E-File Electronic Service List.

y -

LORRAINE TASHIRO
Judicial Executive Assistant
Dept. No. XIII
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Rose™)

Eric Zimbelman, Esq. and the Law
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A, Procedural History.

1. This is one of the oldest cases on the Court’s docket. This action arises out
of a construction project in Las Vegas, Nevada known as the Manhattan West
Condominiums Project (“the Project™) located at West Russell Road and Rocky Hill Street
in Clark County Nevada, APNs 163-32-101-003 through 163-32-101-005, 163-32-101-010
and 163-32-101-014 (the “Property” and/or “Project”), owned by Gemstone Development
West, Inc. (“Gemstone” or “the Owner™).

2. Gemstone hired APCO, and, subsequently, Camco as its general
contractors, who in turn entered into subcontract agreements with various subcontractors.
In December 2008 the Owner suspended the Project and advised the various contractors
that Gemstone’s lender did not expect to disburse further funds for construction. The
Project was never completed, Numerous contractors, including the parties hereto, recorded
mechanic’s liens against the Property.

3. After several years of litigation and a Writ Action to determine the priority
of the various lienors (during which the Property was sold, the proceeds of the same held
in a blocked account and this action was stayed), the Nevada Supreme Court ruled that the
Owner’s lenders had priority over the proceeds of the sale of the Property, holding that the
NRS Ch. 108 mechanic’s liens were junior to the lenders’ deeds of trust. The Court
subsequently ordered the proceeds be released to the lenders. Thereaﬁer, the stay was
lifted and many of the trade contractors continued to pursue claims for non-payment from

APCO and Camco. The trial focused on these claims.
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B. Significant Pre-Trial Orders

1. Order Granting Partial Summary Judgment re: Pay-if-Paid. On

January 2, 2018, this Court issued an Order granting a Motion for Partial Summary
Judgment brought by a group of subcontractors represented by the Peel Brimley Law Firm

!!l

(the “Peel Brimley Lien Claimants”) and joined in by others. Generally, but without
limitation, the Court concluded that; pursuant to NRS 624.624 and Lehrer McGovern
Bovis, Inc. v. Bullock Insulation, Inc., 124 Nev. 1102, 1117-18, 197 P.3d 1032, 1042 (Nev.
2008), higher-tiered contractors, such as APCO and Camco, are required to pay their
lower-tiered subcontractors within the time periéds set forth in NRS 624.626(1) and may
not fail to make such payment based on so-called “pay-if-paid” agreements (“Pay-if-Paid”)
that are against public policy, void and unenforceable except under limited circumstances.
Accordingly, the Court ruled that APCO and Camco may not assert or rely on any defense
to their payment obligations, if any, to the party subcontractors that is based on a pay-if-

paid agreement,

2. Order on Peel Brimley Lien Claimants’ Motion in Limine Against

Camco. On December 29, 2017 the Court issued an order on motions in limine brought by
the Peel Brimley Lien Claimants Against Camco. Specifically, the Court precluded Camco
from asserting or offering evidence that any of the Peel Brimley Lien Claimants’ work on
the Project was (i) defective, (11) not done in a workmanlike manner or (iii) not done in
compliance with the terms of the parties’ agreement because Camco’s person most
knowledgeable was not aware of any evidence to support such claims. For the same
reason, the Court also precluded Camco from asserting or offering evidence at trial that the
Peel Brimley Lien Claimants have breached their agreements other than with respect to
pay-if-paid agreements, evidence and argument of which is otherwise precluded by the
Partial Summary Judgment discussed above. For the same reason, the Court also precluded

Camco from asserting or offering evidence at trial to dispute the amounts invoiced, paid

!'The Peel Brimley Lien Claimants are: Helix, Heinaman, Fast Glass, Cactus Rose and SWPPP.
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and that remain to be owed as asserted by the Peel Brimley Lien Claimants in their
respective Requests for Admission. For the same reason, the Court also precluded Camco
from asserting or offering evidence at trial that any liens recorded by the Peel Brimley
Lien Claimants were in any way defective or unperfected and are otherwise valid and
enforceable.

C. Findings of Fact.

Having received evidence and having heard argument of counsel, the Court makes
the following Findings of Fact:

1. The original general contractor on the Project was APCO. Gemstone and
APCO entered into the ManhattanWest General Construction Agreement for GMP (the
“APCO-Gemstone Agreement”) on or about September 6, 2006. [See Exhibit 2].

2. Among other things, and in exchange for a guaranteed maximum price
(“GMP”) of $153,472,300.00 as forth in the APCO-Gemstone Agreement (Ex. 2, §
5.02(a)), APCO agreed to:

. “Complete the work” required by the APCO-Gemstone Agreement,

“furnish efficient business administration and superintendence” and “use its
best efforts to complete the Project;” {Ex 2., §2.01(a)];

. “...engage contractors, subcontractors, sub-subcontractors, service
providers, [and others, collectively referred to as “Third-Party Service
Providers”] to perform the work...”; [Ex 2., 4 2.02(a)];

. Monthly submit to Gemstone “applications for payment for the previous
month on forms similar to AIA G702 and G703 and a corresponding
approved Certificate for Payment;” [Ex 2., ¥ 5.05(a)]. Each payment
application was to be “based on a Schedule of Values [that] shall allocate
the entire GMP among the various portions of the Work™ with APCO’s fee
to be shown as a separate line item.” [Ex 2., ¥ 5.05(b)]; The payment

applications were to “show the Percentage of Completion of each portion of
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the Work as of the end of the period covered by the Application for
Payment. [Ex 2., ¥ 5.05(c)]; and

. Upon receipt of a monthly progress payment, “promptly pay each Third-
Party Service Provider the amount represented by the portion of the
Percentage of the Work Completed that was completed by such Third-Party
Service Provider® during the peribd covered by the corresponding Progress
Payment.” [Ex 2., 9 5.05(g)];

3. APCO in turn hired various subcontractors to perform certain scopes of
work and provided its form Subcontract Agreement to its subcontractors (“the APCO
Subcontract”). SWPPP did not work for APCO on the Project and only first provided work
after APCO ceased work on the project and, as discussed below, Gemstone hired Camco
as the general contractor to replace APCO. APCO ceased work on the Project in or about
the end of August 2008. APCO and Gemstone each claim to have terminated the other.

4, After APCO ceased work on the project, Gemstone hired Camco to be its
general contractor pursuant to an Amended and Restated ManhattanWest General
Construction Agreement effective as of August 25, 2008 (“the Camco-Gemstone
Agreement”). [See Exhibit 162].

5. On cross examination, Camco’s Dave Parry could not point to any portion
of the Camco-Gemstone Agreement that required Camco to supervise the work of the
subcontractors. [TR5-50:17-51:9]. Nothing in Article II (*General Contractor
Responsibilities”) obligates Camco to supervise the work or the subcontractors. [See Ex.
162, JArticle II]. Parry did not deny that Camco was “essentially ... there to lend [its]
license™ to Gemstone. [TR5-50:15-17].

6. Mr. Parry described Camco as “more of a construction manager at this point

than a general contractor” [TR5-31:10-11°). Nonetheless, the Camco-Gemstone

? Because the only Third-Party Service Providers at issue on this trial were subcontractors, the Court
will herein use the terms “subcontractor” and “Third-Party Service Provider” interchangeably and
synonymously.

? Testimony of Dave Parry.
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Agreement is plainly called a “General Construction Agreement.” The Camco-Gemstone
Agreement also requires Camco, in the same way that APCO did, to aggregate payment
applications from subcontractors and prepare and submit to Gemstone payment
applications for the amounts represented by the subcontractor payment applications and
Camco’s fee. [See Ex. 162-008-010, §7.01].

7. Camco continued the same payment application format and numbering and
same schedule of values that APCO had been following. [See Exhibit 218; TR5-30:21-
31:4%. Like APCO before it, Camco compiled and included in its payment applications to
Gemstone the amounts billed by its subcontractors, including SWPPP. [See e.g., Exhibit
522-001-011). Also like the APCO-Gemstone Agreement, the Camco-Gemstone
Agreement required Camco, upon receipt of a progress payment from Gemstone, to
“promptly pay each [subcontractor] the amount represented by the portion of the
Percentage of the Work Completed that was compieted by such [subcontractor].” [Ex. 162-
010, 1[7.03((:)].5 It is only after Gemstone announced that the Project would be suspended
that Camco asserted otherwise.

8. Camco’s initial letter to subcontractors following Gemstone’s
announcement demonstrates both that it believed it had subcontracts (because it purported
to terminate the same) and that it intended to continue to forward payment applications to

Gemstone. [See e.g., Exhibit 804-003-004]. Specifically, Camco wrote:

Camco is left with no choice but to terminate our agreement with Gemstone
and all subcontracts on the Project, including our agreement with your
company. Accordingly, we have terminated for cause our agreement with
Gemstone, effective December 19, 2008, and we hereby terminate for
convenience our subcontract with your company, effective immediately.

Please submit to Camco all amounts you believe are due and owing on your
subcontract. We will review and advise you of any issues regarding any
amounts you claim are owed. For all amounts that should properly be billed to
Gemstone, Camco will forward to Gemstone such amounts for payment y

? Testimony of Dave Parry.
3 Unlike APCO and the subcontractors, no retention was to be withheld from the contractor’s fee to be
paid to Camco (through retention continued to be withheld from subcontractors). [Ex. 162-010, §7.03(a)].
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Gemstone. If your claims appear to be excessive, we will ask you to justify
and/or revise the amount.

[See e.g., Ex. 804-003-004].

9.  Camco quickly retracted its initial communication and replaced it with a
second letter [See e.g., Ex. 804-005-007] asking the subcontractors to “please disregard
previous letter which was sent in error.” [See e.g., Ex. 804-005]. Among other things,
Camco’s second letter:

. Deleted its statement that it had terminated the Camco-Gemstone

Agreement (while continuing to terminate the subcontractors);

. Asserts that the subcontractors agreed to Pay-if-Paid and accepted the risk

of non-payment from the owner (which is also Pay-if-Paid); and,

. Stated, inaccurately, that “Camco’s contract with Gemstone is a cost-plus

agreement wherein the subcontractors and suppliers were paid directly by
Gemstone and/or its agent Nevada Construction Services.” [See e.g., Ex.
804-0071.
While Gemstone eventually did make partial payment to some subcontractors through
NCS and not Camco [see discussion, infra], the Camco-Gemstone Agreement expressly
required Camco, upon receipt of a progress payment from Gemstone, to “promptly pay
each [subcontractor] the amount represented by the portion of the Percentage of the Work
Completed that was completed by such [subcontractor].” [Ex. 162-010, §7.03(e)].

10.  Some subcontractors stopped working after APCO left the Project. Others,
such as Helix, continued to work on the Project and began working for Camco as the
general contractor. Others, such as Heinaman, Fast Glass, Cactus Rose and SWPPP started
working on the Project only after APCO left and worked only for Camco.

1l Camco presented some subcontractors with a standard form subcontract
Agreement (“the Camco Subcontract”), a representative example of which is Camco’s

subcontract with Fast Glass. [See Exhibit 801-007-040; TR5-57:8-16°).

® Testimony of Dave Parry.
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12, However, SWPPP and Camco never entered into the Camco Subcontract.
Instead, the agreement between SWPPP and Camco is memorialized by unit price Bid
Proposals for work on a time and materials basis, which were accepted by Camco. [See
Exhibit 903].

13. SWPPP submitted multiple invoi.ces and statements to Camco totaling
$117,470.00 but received no payment and is still owed $117,470.00 for its work on the
Project. [See Exhibits 904, 906 and 907].

14. SWPPP presented undisputed evidence that SWPPP timely recorded a
mechanic’s lien, as amended (“the SWPPP Lien”), pursuant to NRS Chapter 108 and
perfected the same. [See Exhibits 905 and 906). The SWPPP Lien identified Camco as the
“person by whom the lien claimant was employed or to whom the lien claimant furnished
or agreed to furnish work, materials or equipment.” [See Ex. 906-002].

15. Owing to the passage of time, no live witness was available to testify on
SWPPP’s behalf. However, the Court admitted without objection the aforementioned
exhibits establishing the foregoing facts. Camco has not disputed these facts or offered any
contrary evidence.

16. Based on the foregoing, the Court finds, as set forth in the admitted
exhibits relating to SWPPP, that (i) Camco agreed to pay SWPPP for its work, (i) SWPPP
performed and invoiced Camco for its work consistent with the SWPPP Agreement, (iii)
Camco breached the SWPPP Agreement by failing without excuse to pay SWPPP the sum
of $117,470.00 and (iv) SWPPP recorded and perfected the SWPPP Lien .

17.  Any finding of fact herein that is more appropriately deemed a conclusion
of law shall be treated as such.

FROM the foregoing Findings of Fact, the Court hereby makes the following:

B. Conclusions of Law.

1. “Basic contract principles require, for an enforceable contract, an offer and

acceptance, meeting of the minds, and consideration.” May v. Anderson, 121 Nev. 668,
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672, 119 P.3d 1254, 1257 (2005). A meeting of the minds exists when the parties have
agreed upon the contract's essential terms. Roth v. Scott, 112 Nev. 1078, 1083, 921 P.2d
1262, 1265 (1996). Which terms are essential “depends on the agreement and its context
and also on the subsequent conduct of the parties, including the dispute which arises, and
the remedy sought.” Restatement (Second) of Contracts § 131 cmt. g (1981). Whether a
contract exists is a question of fact and the District Court’s findings will be upheld unless
they are clearly erroneous or not based on substantial evidence. May, 121 Nev. at 672-73,
119 P.3d at 1257.

2. The Court concludes that Camco entered into and breached the SWPPP
Agreement by failing, without excuse, to pay SWPPP in full for the invoices it submitted
and for the work it performed in the amount of $238,627.25 and that SWPPP is entitled to
judgment for that amount, exclusive of interest, costs and attorney’s fees.

3. Alternatively, the Court concludes that there is an implied contract between
SWPPP and Camco and that SWPPP is entitled quantum meruit damages for recovery of
the full and reasonable value of the work it has performed. See Certified Fire Prot. Inc. v.
Precision Constr., 128 Nev. 371, 379, 283 P.3d 250, 257 (2012) (“quantum meruit’s first
application is in actions based upon contracts implied-in-fact.””). A contract implied-in-fact
must be “manifested by conduct.” /d. at 380 citing Smith v. Recrion Corp., 91 Nev. 666,
668, 541 P.2d 663, 664 (1975); Hay v. Hay, 100 Nev. 196, 198, 678 P.2d 672, 674 (1984).
It “is a true contract that arises from the tacit agreement of the parties.” Id. To find a
contract implied-in-fact, the fact-finder must conclude that the parties intended to contract
and promises were exchanged, the general obligations for which must be sufficiently clear.
id. Here, SWPPP and Camco clearly intended to enter into a contract whereby SWPPP
would perform work for Camco and Camco would pay Cactus Rise for its work.

4. Where an implied-in-fact contract exists “quanfum meruit ensures the
laborer receives the reasonable value, usually market price, for his services.” Precision

Constr., 128 Nev. at 380 citing Restatement (Third) of Restitution and Unjust Enrichment
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§ 31 cmt. e (2011), Sack v. Tomlin, 110 Nev. 204, 208, 871 P.2d 298, 302 (1994) (“The
doctrine of quantum meruit generally applies to an action ... involving work and labor
performed which is founded on a[n] oral promise [or other circumstances] on the part of
the defendant to pay the plaintiff as much as the plaintiff reasonably deserves for his labor
in the absence of an agreed upon amount.”). SWPPP is therefore entitled quantum meruit
damages in the amount of $238,627.25 for recovery of the full and reasonable value of the
work it performed. See Certified Fire Prot., 128 Nev. at 380.

S. The Court rejects Camco’s argument that it is not liable to SWPPP (and
other subcontractors) because it never received payment from Gemstone who instead made
payments to subcontractors through the disbursement company, NCS. Camco’s position
notwithstanding, both the Camco-Gemstone Agreement and the Camco Subcontract
demonstrate that (consistent with the APCO-Gemstone Agreement and the APCO
Subcontract) payments to subcontractors were intended to flow through the general
contractor. Camco presented no evidence that SWPPP or any other subcontractor
consented in advance to Gemstone’s eventual decision to release payments (in part)
through NCS and not Camco.

6. Similarly, the Court rejects Camco’s contention that the Court’s decision on
Pay-if-Paid is inapplicable because it was “impossible” for Camco to have paid Helix and
other subcontractors. Camco presented no evidence that it, for example, declared
Gemstone to be in breach for failing to make payments through Camco rather than through
NCS. Instead, Camco appears to have acceded to Gemstone’s deviation from the contract
and, at least until Gemstone announced that it was suspending construction, continued to
process subcontractor payment applications and submit them to Gemstone. Camco’s
“impossibility” claim is, in any event, another form of Pay-if-Paid, against the public
policy of Nevada, void and unenforceable and barred by this Court’s summary judgment.

7. Specific to SWPPP, the Court concludes that Camco’s reliance on any form

of Pay-if-Paid (i.e., even if the same could be deemed permissible under Nevada law) is
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1|} inapplicable to its relationship with SWPPP because nothing in the SWPPP Agreement
2| sets forth any Pay-if-Paid Agreement and SWPPP did not agree to the Camco Subcontract.
3 8. SWPPP is therefore awarded the principal sum of $117,470.00 (i.e.,
4|| exclusive of interest, costs and attorney’s fees) against Camco and may apply for judgment
S|| asto the same.
6 9. The Court denies all of Camco’s affirmative defenses.
7 10.  SWPPP is entitled to prejudgment interest pursuant to NRS 108.237 and/or
8|| NRS 17.130 and is granted leave to apply for the same by way of an amendment or
9 supplement to these Findings of Fact and Conclusions of L.aw and for judgment as to the
10|| same.
11 1. SWPPP is the prevailing party and/or prevailing lien claimant as to Camco
12}| and is entitled to an award of reasonable attorney’s fees pursuant to NRS 108.237. SWPPP
13 is granted leave to apply for the same by way of an amendment or supplement to these
14|| Findings of Fact and Conclusions of Law and for judgment as to the same.
15 12.  As the prevailing party, SWPPP may also apply for an award of costs in
16|l accordance with the relevant statutes and for judgment as to the same.
17 13, Any conclusion of law herein that is more appropriately deemed a finding of
18 fact shall be treated as such.
19 ORDER
20 NOW, THEREFORE, the Court hereby directs entry of the foregoing Findings of
211|| Fact and Conclusions of Law; and
22 IT IS FURTHER ORDERED that, based upon the foregoing Findings of Fact and
23 Conclusions of Law, and those made regarding the other parties and claims involved in the
24| .....
254 .....
264 .....
27
28
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1| consolidated cases, the Court shall issue a separate Judgment or Judgments reflective of the
2|l same at the appropriate time subject to further order ¢t the Court.
3 IT IS SO ORDERED this, ﬁ{; of/Agril, 2018.
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> DISTRICT COURT JUDGE
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1 DISTRICT COURT C&M—A '
2 CLARK COUNTY, NEVADA
3|l APCO CONSTRUCTION, a Nevada CASE NO.: AS571228
corporation,
4 DEPT. NO.: XIII
Plaintiff,
S Consolidated with:
Vs A571792, A574391, AS77623, A580889,
6 ' A583289, A584730, and AS87168
GEMSTONE DEVELOPMENT WEST, INC.,
7| Nevada corporation; NEVADA
CONSTRUCTION SERVICES, a Nevada FINDINGS OF FACT AND
8|{ corporation; SCOTT FINANCIAL CONCLUSIONS OF LAW AS TO THE
CORPORATION, a North Dakota CLAIMS OF CACTUS ROSE
91| corporation COMMONWEALTH LAND "~ | CONSTRUCTION CO., INC.
TITLE INSURANCE COMPANY; FIRST
10|| AMERICAN TITLE INSURANCE
1 COMPANY and DOES I through X,
Defendants.
12
13|| AND ALL RELATED MATTERS.
14 This matter came on for trial on January 17-19, 23-24, 31 and February 6, 2018,
15| before the Honorable Mark Denton in Dept. 13, and the following parties having appeared
> 5 16| through the following counsel:
5 M
~ 9 17
- I
<
& g 18| | Party Counsel for Party
(=] .
. . . John Randall Jeffries, Esq. and
L{@ 19 Apco Construction Co., Inc. (“Apco™) Mary E. Bacon, Esq. of the Law
20 Firm of Spencer Fane LLP
. . St L. Morris, Esq. of
21 || | Camco Pacific Construction Co., Inc. (*Camco™) Fi::]egf the I(j :\:{SFmST? 0(1)0 (;l::n%aw
22 Morris Dodds
. . T 1e 5 Eric Zimbelman, Esq. and the Law
23 Helix Electric of Nevada, LLC (*Helix™) Firm of Pee) Brimley LLP
. , e . Eric Zimbelman, Esq. and the Law
24 Heinaman Contract Glazing, Inc. (“Heinaman”) Firm of Peel Brimleg LLP
. " Eric Zimbelman, Esq. and the Law
25| | Fast Glass, Inc. (“Fast Glass™) Firm of Peel Brimley LLP
: Eric Zimbelman, Esq. the L
26| | Cactus Rose Construction Co., Inc. (“Cactus Flr:,; olt{n p ;Fggml:g I?E(Ii’ ¢ Raw
27l{ Rose”)
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X ) Eric Zimbelman, Esq. and the Law
SWPPP Compliance Solutions, Inc. (“SWPPP”) Firm of Pecl Brimley LLP

John B. Taylor, Esq. of the L
National Wood Products, LL.C (“National Wood™) F(i)rm of Czﬂdocrn 8:?71.31 er EL; v

T. James Truman, Esq. of the Law
Firm of T, James Truman, &
Associates

E&E Fire Protection, LLC (“E&E”)

A. Procedural History.

1. This is one of the oldest cases on the Court’s docket. This action arises out
of a construction project in Las Vegas, Nevada known as the Manhattan West
Condominiums Project (“the Project”) located at West Russell Road and Rocky Hill Street
in Clark County Nevada, APNs 163-32-101-003 through 163-32-101-005, 163-32-101-010
and 163-32-101-014 (the “Property” and/or “Project”), owned by Gemstone Development
West, Inc. (“Gemstone™ or “the Owner”).

2. Gemstone hired APCQ, and, subsequently, Camco as its general
contractors, who in turn entered into subcontract agreements with various subcontractors.
In December 2008 the Owner suspended the Project and advised the various contractors
that Gemstone’s lender did not expect to disburse further funds for construction. The
Project was never completed. Numerous contractors, including the parties hereto, recorded
mechanic’s liens against the Property.

3. Afier several years of litigation and a Writ Action to determine the priority
of the various lienors (during which the Property was sold, the proceeds of the same held
in a blocked account and this action was stayed), the Nevada Supreme Court ruled that the
Owner’s lenders had priority over the proceeds of the sale of the Property, holding that the
NRS Ch. 108 mechanic’s liens were junior to the lenders’ deeds of trust. The Court
subsequently ordered the proceeds be released to the lenders. Thereafter, the stay was
lifted and many of the trade contractors continued to pursue claims for non-payment from

APCO and Camco. The trial focused on these claims.
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B. Significant Pre-Trial Orders

1. Order Granting Partial Summary Judgment re: Pay-if-Paid. On

January 2, 2018, this Court issued an Order granting a Motion for Partial Summary
Judgment brought by a group of subcontractors represented by the Peel Brimley Law Firm
(the “Peel Brimley Lien Claimants™') and joined in by others. Generally, but without
limitation, the Court concluded that, pursuant to NRS 624.624 and Lehrer McGovern
Bovis, Inc. v. Bullock Insulation, Inc., 124 Nev. .1 102, 1117-18, 197 P.3d 1032, 1042 (Nev.,
2008), higher-tiered contractors, such as APCO and Camco, are required to pay their
lower-tiered subcontractors within the time periods set forth in NRS 624.626(1) and may
not fail to make such payment based on so-called “pay-if-paid” agreements (“Pay-if-Paid”)
that are against public policy, void and unenforceable except under limited circumstances.
Accordingly, the Court ruled that APCO and Camco may not assert or rely on any defense
to their payment obligations, if any, to the party subcontractors that is based on a pay-if-
paid agreement.

2. Order on Peel Brimley Lien Claimants® Motion in Limine Against

Camco. On December 29, 2017 the Court issued an order on motions in limine brought by
the Peel Brimley Lien Claimants Against Camco. Specifically, the Court precluded Camco
from asserting or offering evidence that any of the Peel Brimley Lien Claimants’ work on
the Project was (i) defective, (ii) not done in a workmanlike manner or (iii) not done in
compliance with the terms of the parties’ agreement because Camco’s person most
knowledgeable was not aware of any evidence to support such claims. For the same
reason, the Court also precluded Camco from asserting or offering evidence at trial that the
Peel Brimley Lien Claimants have breached their agreements other than with respect to
pay-if-paid agreements, evidence and argument of which is otherwise precluded by the
Partial Summary Judgment discussed above. For the same reason, the Court also precluded

Camco from asserting or offering evidence at trial to dispute the amounts invoiced, paid

' The Peel Brimley Lien Claimants are: Helix, Heinaman, Fast Glass, Cactus Rose and SWPPP.
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and that remain to be owed as asserted by the Peel Brimley Lien Claimants in their
respective Requests for Admission, For the same reason, the Court also precluded Camco
from asserting or offering evidence at trial that any liens recorded by the Peel Brimley
Lien Claimants were in any way defective or unperfected and are otherwise valid and
enforceable.

C. Findings of Fact.

Having received evidence and having heard argument of counsel, the Court makes
the following Findings of Fact:

1. The original general contractor on the Project was APCO. Gemstone and
APCO entered into the ManhattanWest General Construction Agreement for GMP (the
“APCO-Gemstone Agreement™) on or about September 6, 2006. [See Exhibit 2].

2, Among other things, and in exchange for a guaranteed maximum price
(“GMI;”) of $153,472,300.00 as forth in the APCO-Gemstone Agreement (Ex. 2,
5.02(a)), APCO agreed to:

) “Complete the work™ required by the APCO-Gemstone Agreement,

“furnish efficient business administration and superintendence” and “use its
best efforts to complete the Project;” [Ex 2., §2.01(a)];

. “...engage contractors, subcontractors, sub-subcontractors, service
providers, [and others, collectively referred to as “Third-Party Service
Providers™] to perform the work...”; [Ex 2., § 2.02(a)];

. Monthly submit to Gemstone “applications for payment for the previous
month on forms similar to AIA G702 and G703 and a corresponding
approved Certificate for Payment;” [Ex 2., § 5.05(a)]. Each payment
application was to be “based on a Schedule of Values {that] shall allocate
the entire GMP among the various portions of the Work” with APCO’s fee
to be shown as a separate line item.” [Ex 2., § 5.05(b)]; The payment

applications were to “show the Percentage of Completion of each portion of
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the Work as of the end of the period covered by the Application for
Payment. [Ex 2., ] 5.05(c)]; and

o Upon receipt of a monthly progress payment, “promptly pay each Third-
Party Service Provider the amount represented by the portion of the
Percentage of the Work Completed that was completed by such Third-Party
Service Provider® during the period covered by the corresponding Progress
Payment.” [Ex 2., 9 5.05(g)}];

3. APCO in turn hired various subcontractors to perform certain scopes of
work and provided its form Subcontract Agreement to its subcontractors (“the APCO
Subcontract”). Cactus Rose did not work for APCO on the Project and only first provided
work after APCO ceased work on the project and, as discussed below, Gemstone hired
Camco as the general contractor to replace APCO. APCO ceased work on the Project in or
about the end of August 2008. APCO and Gemstone each claim to have terminated the
other.

4, After APCO ceased work on the project, Gemstone hired Camco to be its
general contractor pursuant to an Amended and Restated ManhattanWest General
Construction Agreement effective as of August 25, 2008 (*the Camco-Gemstone
Agreement”). [See Exhibit 162].

5. On cross examination, Camco’s Dave Parry could not point to any portion
of the Camco-Gemstone Agreement that required Camco to supervise the work of the
subcontractors. [TR5-50:17-51:9]. Nothing in Article I (*General Contractor
Responsibilities™) obligates Camco to supervise the work or the subcontractors. [See Ex.
162, JArticle II]. Parry did not deny that Camco_was “essentially ... there to lend [its]
license” to Gemstone. [TR5-50:15-17].

6. Mr. Parry described Camco as “more of a construction manager at this point

? Because the only Third-Party Service Providers at issue on this trial were subcontractors, the Court
will herein use the terms “subcontractor™ and “Third-Party Service Provider” interchangeably and
synonymously.

Page 5
AA001965




-~ BN R - U Y N, B

N NN NN NN N e e e e e e e e e e
] A U A WN =D 8 NN R W RN - S

28

MARK R. DENTON
DISTRICT JUDGE

DEPARTMENT THIRTEEN
LAS VEGAS, NV 89155

than a general contractor” [TR5-31:10-11%), Nonetheless, the Camco-Gemstone
Agreement is plainly called a “General Construction Agreement.” The Camco-Gemstone
Agreement also requires Camco, in the same way that APCO did, to aggregate payment
applications from subcontractors and prepare and submit to Gemstone payment
applications for the amounts represented by the subcontractor payment applications and
Camco’s fee. [See Ex. 162-008-010, §7.01].

7. Camco continued the same payment application format and numbering and
same schedule of values that APCO had been foilowing. [See Exhibit 218; TR5-30:21-
31:4%. Like APCO before it, Camco compiled and included in its payment applications to
Gemstone the amounts billed by its subcontractors, including Cactus Rose. [See e.g.,
Exhibit 522-001-011]. Also, like the APCO-Gemstone Agreement, the Camco-Gemstone
Agreement required Camco, upon receipt of a progress payment from Gemstone, to
“promptly pay each [subcontractor] the amount represented by the portion of the
Percentage of the Work Completed that was completed by such [subcontractor].” [Ex. 162-
010, §7.03(e)].> It is only after Gemstone announced that the Project would be suspended
that Camco asserted otherwise.

8. Camco’s initial letter to subcontractors following Gemstone’s
announcement demonstrates both that it believed it had subcontracts (because 1t purported
to terminate the same) and that it intended to continue to forward payment applications to

Gemstone. [See e.g., Exhibit 804-003-004]. Specifically, Camco wrote:

Camco is left with no choice but to terminate our agreement with Gemstone and
all subcontracts on the Project, including our agreement with your company.
Accordingly, we have terminated for cause our agreement with Gemstone,
effective December 19, 2008, and we hereby terminate for convenience our
subcontract with your company, effective immediately.

Please submit to Camco all amounts you believe are due and owing on your
subcontract. We will review and advise you of any issues regarding any amounts

? Testimony of Dave Parry.

* Testimony of Dave Parry.

% Unlike APCO and the subcontractors, no retention was to be withheld from the contractor’s fee to be
paid to Camco (through retention continued to be withheld from subcontractors). [Ex. 162-010, 17.03(a)).
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you claim are owed. For all amounts that should properly be billed to Gemstone,
Camco will forward to Gemstone such amounts for payment y Gemstone. If your
claims appear to be excessive, we will ask you to justify and/or revise the amount.

[See e.g., Ex. 804-003-004].

9. Camco quickly retracted its initial communication and replaced it with a
second letter [See e.g., Ex. 804-005-007] asking the subcontractors to “please disregard
previous letter which was sent in error.” [See e.g., Ex. 804-005]. Among other things,
Camco’s second letter:

° Deleted its statement that it had t-crminated the Camco-Gemstone

Agreement (while continuing to terminate the subcontractors),

* Asserts that the subcontractors agreed to Pay-if-Paid and accepted the risk

of non-payment from the owner (which is also Pay-if-Paid); and,

. Stated, inaccurately, that “Camco’s contract with Gemstone is a cost-plus

agreement wherein the subcontractors and suppliers were paid directly by
Gemstone and/or its agent Nevada Construction Services.” [See e.g., Ex.
804-007].
While Gemstone eventually did make partial payment to some subcontractors through
NCS and not Camco [see discussion, infra], the Camco-Gemstone Agreement expressly
required Camco, upon receipt of a progress payment from Gemstone, to “promptly pay
gach [subcontractor] the amount represented by the portion of the Percentage of the Work
Completed that was completed by such [subcontractor].” [Ex. 162-010, §7.03(¢)].

10.  Some subcontractors stopped working after APCO left the Project. Others,
such as Helix, continued to work on the Project and began working for Camco as the
general contractor. Others, such as Heinaman, Fast Glass, Cactus Rose and SWPPP started
working on the Project only after APCO left and worked only for Camco.

11. Camco presented some subcontractors with a standard form subcontract

Agreement (“the Camco Subcontract™), a representative example of which is Camco’s
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subcontract with Fast Glass. [See Exhibit 801-007-040; TR5-57:8-1 66].

12. However, Cactus Rose and Camco never entered into the Camco
Subcontract. Instead, the agreement between Cactus Rose and Camco is memorialized by a
Time & Material Authorization (“the Cactus Rose Agreement™) by which Camco agreed to
hire Cactus Rose to perform certain scopes of work (specifically, replacing non-compliant
firestopping and other related work) in exchange for payment of Cactus Roses’ costs for
{labor (at stated standard, overtime and double time rates), (2) materials plus a 30%
markup and equipment (at stated daily rates). [See Exhibit 601}

13, Cactus Rose submitted multiple invoices to Camco totaling $363,591.44,
was paid $124,964.19 and is still owed $238,627.25 for its work on the Project. [See
Exhibit 604-007-019].

14, Cactus Rose presented undisputed evidence that Cactus Rose timely
recorded a mechanic’s lien, as amended (*“the Cactus Rose Lien”), pursuant to NRS
Chapter 108 and perfected the same. [See Exhibits 605, 606, 607]. The Cactus Rose Lien
identified both Camco as the “person by whom the lien claimant was employed or to
whom the lien claimant furnished or agreed to furnish work, materials or equipment.” [See
Ex. 606-002].

15.  After the project closed, Cactus Rose entered bankruptey. Its Trustee
authorized and employed the Peel Brimley firm to prosecute Cactus Rose’s claims in this
action. [See Exhibit 622].

16.  Owing to the passage of time, no live witness was available to testify on
Cactus Rose’s behalf. However, the Court admitted without objection the Declaration of
Cactus Rose’s president, Dave Hofelich, which was signed in May 2010 attesting to the
foregoing facts (“the Hofelich Declaration™). Camco has not disputed these facts or offered
any contrary evidence.

17. Based on the foregoing, the Court finds, as attested by the Hofelich

¢ Testimony of Dave Parry.
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Declaration and as set forth in the other admitted exhibits relating to Cactus Rose, that (i)
Camco agreed to pay Cactus Rose for its work, (ii) Cactus Rose performed and invoiced
Camco for its work consistent with the Cactus Rose Agreement, (iii) Camco breached the
Cactus Rose Agreement by failing without excuse to pay Cactus Rose the sum of
$238,627.25 and (iv) Cactus Rose recorded and perfected the Cactus Rose Lien .

18.  Any finding of fact herein that is more appropriately deemed a conclusion
of law shall be treated as such.

FROM the foregoing Findings of Fact, the Court hereby makes the following

B. Conclusions of Law.

1. *Basic contract principles requiré, for an enforceable contract, an offer and
acceptance, meeting of the minds, and consideration.” May v. Anderson, 121 Nev, 668,
672, 119 P.3d 1254, 1257 (2005). A meeting of the minds exists when the parties have
agreed upon the contract's essential terms. Roth v. Scotr, 112 Nev. 1078, 1083, 921 P.2d
1262, 1265 (1996). Which terms are essential “depends on the agreement and its context
and also on the subsequent conduct of the parties, including the dispute which arises, and
the remedy sought.” Restatement (Second) of Contracts § 131 cmt. g (1981). Whether a
contract exists is a question of fact and the District Court’s findings will be upheld unless
they are clearly erroneous or not based on substantial evidence. May, 121 Nev. at 672-73,
119 P.3d at 1257,

2. The Court concludes that Camco entered into and breached the Cactus Rose
Agreement by failing, without excuse, to pay Cactus Rose in full for the invoices it
submitted and for the work it performed in the amount of $238,627.25 and that Cactus
Rose is entitled to judgment for that amount, exclusive of interest, costs and attorney’s
fees.

3. Alternatively, the Court concludes that there is an implied contract between
Cactus Rose and Camco and that Cactus Rose is entitled quantum meruit damages for

recovery of the full and reasonable value of the work it has performed. See Certified Fire
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Prot. Inc. v. Precision Constr., 128 Nev. 371, 379, 283 P.3d 250, 257 (2012) (quantum
meruit’s first application is in actions based upon contracts implied-in-fact.”). A contract
implied-in-fact must be “manifested by conduct.” /d. at 380 citing Smith v. Recrion Corp.,
91 Nev. 666, 668, 541 P.2d 663, 664 (1975); Hay v. Hay, 100 Nev. 196, 198, 678 P.2d
672, 674 (1984). It “is a true contract that arises from the tacit agreement of the parties.”
Id. To find a contract implied-in-fact, the fact-finder must conclude that the parties
intended to contract and promises were exchanged, the general obligations for which must
be sufficiently clear. /d. Here, Cactus Rose and Camco clearly intended to enter into a
contract whereby Cactus Rose would perform work for Camco and Camco would pay
Cactus Rise for its work.

4. Where an implied-in-fact contract exists “quantum meruit ensures the
laborer receives the reasonable value, usually market price, for his services.” Precision
Constr., 128 Nev. at 380 citing Restatement (Third) of Restitution and Unjust Enrichment
§ 31 emt. e (2011), Sack v. Tomlin, 110 Nev. 204, 208, 871 P.2d 298, 302 (1994) (“The
doctrine of quantum meruit generally applies to an action ... involving work and labor
performed which is founded on a[n] oral promise [or other circumstances} on the part of
the defendant to pay the plaintiff as much as the plaintiff reasonably deserves for his tabor
in the absence of an agreed upon amount.”). Cactus Rose is therefore entitled quantum
meruit damages in the amount of $238,627.25 for recovery of the full and reasonable value
of the work it performed. See Certified Fire Prot., 128 Nev. at 380.

5. The Court rejects Camco’s argument that it is not liable to Cactus Rose (and
other subcontractors) because it never received payment from Gemstone who instead made
payments to subcontractors through the disbursement company, NCS. Camco’s position
notwithstanding, both the Camco-Gemstone Agreement and the Camco Subcontract
demonstrate that {consistent with the APCO-Gemstone Agreement and the APCO
Subcontract) payments to subcontractors were intended to flow through the general

contractor. Camco presented no evidence that Cactus Rose or any other subcontractor
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consented in advance to Gemstone’s eventual decision to release payments (in part)
through NCS and not Camco.

6. Similarly, the Court rejects Camco’s contention that the Court’s decision on
Pay-if-Paid is inapplicable because it was “impossible” for Camco to have paid Helix and
other subcontractors. Camco presented no evidence that it, for example, declared
Gemstone to be in breach for failing to make payments through Camco rather than through
NCS. Instead, Camco appears to have acceded to Gemstone’s deviation from the contract
and, at least until Gemstone announced that it was suspending construction, continued to
process subcontractor payment applications and submit them to Gemstone. Camco’s
“impossibility” claim is, in any event, another form of Pay-if-Paid, against the public
policy of Nevada, void and unenforceable and barred by this Court’s summary judgment,

7. Specific to Cactus Rose, the Court concludes that Camco’s reliance on any
form of Pay-if-Paid (i.e., even if the same could be deemed permissible under Nevada law)
is inapplicable to its relationship with Cactus Rose because nothing in the Cactus Rose
Agreement sets forth any Pay-if-Paid Agreement and Cactus Rose did not agree to the
Camco Subcontract.

8. Cactus Rose is therefore awarded the principal sum of $238,627.25 (i.e.,
exclusive of interest, costs and attorney’s fees) against Camco and may apply for judgment
as to the same.

9. The Court denies all of Camco’s affirmative defenses.

10. Cactus Rose is entitled to prejudgment interest pursuant to NRS 108.237
and/or NRS 17.130 and is granted leave to apply for the same by way of an amendment or
supplement to these Findings of Fact and Conclusions of Law and for judgment as to the
same.

11. Cactus Rose is the prevailing party and/or prevailing lien claimant as to
Camco and is entitled to an award of reasonable attorney’s fees pursuant to NRS 108.237.

Cactus Rose is granted leave to apply for the same by way of an amendment or supplement
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to these Findings of Fact and Conclusions of Law and for judgment as to the same.
12.  As the prevailing party, Cactus Rose may also apply for an award of costs
in accordance with the relevant statutes and for judgment as to the same.
13. Any conclusion of law herein that is more appropriately deemed a finding
of fact shall be treated as such. |
ORDER
NOW, THEREFORE, the Court hereby directs entry of the foregoing Findings of
Fact and Conclusions of Law; and
IT IS FURTHER ORDERED that, based upon the foregoing Findings of Fact and
Conclusions of Law, and those made regarding the other parties and claims involved in the
consolidated cases, the Court shall issue a separate Judgment or Judgments reflective of the

same at the appropriate time subject to further order of the Court.

IT IS SO ORDERED this ; / daz il, 2018.

(W f—

DISTRICT COURT JUDGE

CERTIFICATE

[ hereby certify that on or about the date filed, this document was

Electronically Served to the Counsel on Record on the Clark County E-File Electronic

Service List. }

LORRAINE TASHIRO
Judicial Executive Assistant
Dept. No. XIII
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CLER? OF THE COUE :I

DISTRICT COURT

CLARK COUNTY, NEVADA

UNITED SUBCONTRACTORS, INC. dba
SKYLINE INSULATION, a foreign
corporation,

Plaintiff,
VS.

APCO CONSTRUCTION, a Nevada
corporation, and DOE Defendants 1-40,

Defendants.

AND ALL RELATED MATTERS

UNITED SUBCONTRACTORS, INC. DBA
SKYLINE INSULATION’S MOTION TO
ENFORCE SETTLEMENT AGREEMENT
AND ENTER JUDGMENT

Case No. A571228
Dept. No. XI1I

Consolidated with:
A571792, A574391, A577623, A580889,
A583289, A584730, and A587168

Plaintiff UNITED SUBCONTRACTORS, INC. dba SKYLINE INSULATION

(“USI”), by and through counsel and pursuant to Rule 7 of the Nevada Rules of Civil

Procedure, hereby moves the Court to enforce the settlement agreement reached by USI

and Defendant CAMCO PACIFIC CONSTRUCTION CO., INC. (“Camco”) and enter

judgment against Camco.
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NOTICE OF MOTION

TO:  All parties and their counsel of record

PLEASE TAKE NOTICE that the above motion will be heard on the 2 day

of July 2018 in the above-entitled courtroom at  9:00 a m.oras

soon thereafter as the matter can be heard.

BENNETT TUELLER JOHNSON & DEERE

By

BENJAMIN D. JOHNSON, ESQ.
Nevada Bar No. 7764

3165 East Millrock Drive
Salt Lake City, Utah 84105

STATEMENT OF RELIEF REQUESTED

USI seeks to enforce its settlement agreement with Camco as Camco has failed
and refused to execute a written settlement agreement and as Camco has failed to make
the agreed upon payments. Given Camco’s breach of the settlement agreement, USI also
seeks entry of judgment against Camco in the amount of $212,444.00, plus attorney’s
fees, costs and interest, as allowed by contract or statute.

RELEVANT FACTS

On February 6, 2018, USI and Camco appeared for the trial of USI’s claims
against Camco. See Declaration of Benjamin D. Johnson, { 3, attached hereto as Exhibit
1. Shortly before the trial began, USI and Camco continued with the settlement
negotiations that had been ongoing, and the parties were able to reach an agreement just
minutes before trial was to begin. See { 4, Exhibit 1. The parties informed the Court of
the fact of a settlement but did not put the specific terms of the settlement on the record.
See 1 5, Exhibit 1. USI’s counsel thereafter drafted a settlement agreement reflecting the

2
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essential terms of the parties’ settlement. See Confidential Settlement Agreement &
Release of Claims (*Agreement”), attached hereto as Exhibit A; { 6, Exhibit 1.

The language in the Agreement reflects the intentions of USI and Camco when
they entered into the settlement agreement on February 6, 2018. See { 7, Exhibit 1. The
Agreement provides:

In consideration for the agreements, stipulations, representations and

unconditional release of all claims provided herein, CAMCO agrees to

pay or cause to be paid to UNITED SUBCONTRACTORS - d.b.a.

SKYLINE INSULATION, the sum of Ten Thousand and 00/100

Dollars ($10,000.00) (hereinafter, the “Settlement Amount”). The

Settlement Amount shall be payable to UNITED SUBCONTRACTORS

and shall be made in four monthly installments of Two Thousand Five

Hundred and 00/100 Dollars ($2,500.00), commencing on February 26,

2018 and continuing on March 15, 2018, April 15, 2018 and May 15,

2018. Should CAMCO fail to timely pay the Settlement Amount,

CAMCO hereby agrees to pay to UNITED SUBCONTRACTORS -

d.b.a. SKYLINE INSULATION the principal amount of $212,444.00.,

less any payments made under this Agreement, plus an award of all fees

and costs incurred by UNITED SUBCONTRACTORS - d.b.a. SKYLINE

INSULATION in the Action, and an award of interest at the rate of 18%

per annum, both pre- and post-judgment.
Agreement, 1 2(a). The Agreement was sent to counsel for Camco, Steve Morris, on or
about February 20, 2018. See { 8, Exhibit 1. Mr. Morris lodged no objection to the
Agreement but directed that counsel for USI correspond with Josef Rodarti to get the
Agreement signed and finalized. See § 9, Exhibit 1. Counsel for USI contacted Mr.
Rodarti by e-mail on March 13, 2018 but received no response or objection to the
Agreement. See { 10, Exhibit 1.

ARGUMENT
“Because a settlement agreement is a contract, its construction and enforcement

are governed by principles of contract law.” May v. Anderson, 121 Nev. 668, 672 (Nev.

2005). Accordingly, an enforceable settlement agreement requires “an offer and

AAQ001975



BENNETT TUELLER JOHNSON & DEERE

3165 EAST MILLROCK DRIVE, SUITE 500

SALT LAKE CITY, UTAH 84121

(801) 438-2000

© 0O N oo o B~ W N

N RN DN N N N N DN P B R R R R R R R
coO N o o A W DN PP O © 00 N oo o~ w N+, o

acceptance, meeting of the minds, and consideration.” 1d. An enforceable settlement
agreement may be formed when “the parties have agreed to the material terms” of the
agreement. Id.

Camco has not disputed that the Agreement is enforceable or that the Agreement
satisfies the essential requirements to form a contract. The terms of the Agreement
represent valid consideration and offer and acceptance. 1d. Camco agreed to pay an
amount for USI to release its claims against Camco. The fact that the parties informed
the Court of a settlement on the record demonstrates that the Agreement exists and that
both parties accepted the terms and had a meeting of the minds. Id. Further, the fact that
USI’s counsel drafted the Agreement representing the essential terms of the settlement
demonstrates that both parties intended to enter the Agreement and had a meeting of the
minds. Camco has never disputed that it intended to settle or that the Agreement reflects
the essential terms for settlement. Accordingly, USI and Camco have an enforceable
agreement.

An enforceable settlement agreement is treated the same as any other contract. Id.
The Agreement is binding for both USI and Camco. Camco has breached the essential
terms of the Agreement because it has failed to make timely payments pursuant to the
Agreement. As a result, the Court should enter judgment against Camco as set forth in
the Agreement:

Should Camco fail to timely pay the Settlement Amount, CAMCO hereby agrees

to pay to United SUBCONTRACTORS —d.b.a. SKYLINE INSULATION the

principal amount of $212,444.00., less any payments made under this Agreement,
plus an award of all fees and costs incurred by UNITED SUBCONTRACTORS

—d.b.a. SKYLINE INSULATION in the Action, and an aware of interest at the

rate of 18% per annum, both pre- and post-judgment.

Agreement, 1 2(a).
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In addition to the fact that USI and Camco have an enforceable agreement,
Nevada encourages settlement. See RTTC Communications, LLC v. Saratoga Flier, Inc.,
121 Nev. 34, 42 (Nev. 2005); Nev. R. Civ. Pro. 68 (2005). “There is a strong judicial
policy that favors settlements.” In re Syncor ERISA Litigation, 516 F.3d 1095, 1101 (9th
Cir. 2008). USI and Camco informed the Court that they had reached a settlement, and
Nevada policy supports the parties’ decision to settle. The Court should enforce the
Agreement because settlement agreements benefit both the parties and the judicial
system.

CONCLUSION

The Court should hold Camco responsible for the terms it agreed to in the
Agreement. The parties both intended to settle and to move on, but Camco has decided
to ignore its obligations provided in the Agreement. The Court should respect the terms
of the Agreement and enter judgment against Camco, ordering it to pay the amount of
$212,444, plus fees and costs.

DATED this 31st day of May, 2018.

BENNETT TUELLER JOHNSON & DEERE

By

BENJAMIN D. JOHNSON, EsQ.
Nevada Bar No. 7764

3165 East Millrock Drive
Salt Lake City, Utah 84105
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CERTIFIATE OF SERVICE

I do hereby certify that on the 31st day of May, 2018, | served a copy of the
foregoing UNITED SUBCONTRACTORS, INC. DBA SKYLINE INSULATION’S
MOTION TO ENFORCE SETTLEMENT AGREEMENT AND ENTER
JUDGMENT by the mandated e-file system which will cause the document to be served

upon all counsel of record.

/s/ Kenzie Dunn
An employee of Bennett Tueller Johnson & Deere
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BENNETT TUELLER JOHNSON & DEERE

3165 EAST MILLROCK DRIVE, SUITE 500

SALT LAKE CITY, UTAH 84121

(801) 438-2000
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DECL

Benjamin D. Johnson, Esq.

Nevada Bar No. 7764

BENNETT TUELLER JOHNSON & DEERE
3165 East Millrock Drive

Salt Lake City, Utah 84105

Telephone: (801) 438-2000

Facsimile: (801) 438-2050

Bradley S. Slighting, Esq.
Nevada Bar No. 10225

FABIAN VANCOTT

601 South Tenth Street, Suite 204
Las Vegas, Nevada 89101
Telephone: (702) 233-4444
Facsimile: (877) 898-1168

Attorneys for Plaintiff
DISTRICT COURT

CLARK COUNTY, NEVADA

UNITED SUBCONTRACTORS, INC. dba DECLARATION OF BENJAMIN D.
SKYLINE INSULATION, a foreign JOHNSON

corporation,
Case No. A571228
Plaintiff, Dept. No. XIII

VS. Consolidated with:
A571792, A574391, A577623, A580889,
A583289, A584730, and A587168

APCO CONSTRUCTION, a Nevada
corporation, and DOE Defendants 1-40,

Defendants.

AND ALL RELATED MATTERS

I, Benjamin D. Johnson, hereby verify and state as follows:

1. I am an individual over the age of eighteen and have personal knowledge
of the matters set forth in this Declaration.

2. I am familiar with the Motion to Enforce Settlement Agreement and Enter

Judgment filed herewith.
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BENNETT TUELLER JOHNSON & DEERE

3165 EAST MILLROCK DRIVE, SUITE 500

SALT LAKE CITY, UTAH 84121
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3. On February 6, 2018, Plaintiff United Subcontractors, Inc. dba Skyline
Insulation (“USI”) and Defendant Camco Pacific Construction Co., Inc. (*Camco”)
appeared at court for the trial of USI’s claims against Camco.

4. USI and Camco were able to reach a settlement agreement just minutes
before the trial was to begin.

5. USI and Camco informed the Court of the fact of a settlement but did not
put the specific terms of the settlement on the record.

6. | thereafter drafted a settlement agreement reflecting the essential terms
of the parties’ settlement. See Confidential Settlement Agreement & Release of Claims
(“Agreement”), attached hereto as Exhibit A.

7. The language in the Agreement reflects the intentions of USI and Camco
when they entered into the settlement agreement on February 6, 2018.

8. The Agreement was sent to counsel for Camco, Steve Morris, on or about
February 20, 2018. See February 20, 2018 email from Benjamin Johnson to Steve
Morris, attached hereto as Exhibit B.

9. Mr. Morris lodged no objection to the Agreement but directed that
counsel for USI correspond with Josef Rodarti to get the Agreement signed and
finalized. See March 13, 2018 email from Steve Morris to Benjamin Johnson, attached
hereto as Exhibit C.

10.  Counsel for USI contacted Mr. Rodarti by e-mail on March 13, 2018 but
received no response or objection to the Agreement. See March 13, 2018 email from
Benjamin Johnson to Josef Rodarti, attached hereto as Exhibit D; March 22, 2018 email

from Benjamin Johnson to Steve Morris and Josef Rodarti, attached hereto as Exhibit E.
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BENNETT TUELLER JOHNSON & DEERE

3165 EAST MILLROCK DRIVE, SUITE 500

SALT LAKE CITY, UTAH 84121
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11.  The Agreement sets forth a schedule for payments by Camco to USI
starting on February 26, 2018, but Camco has failed to make any payment to date. See
Agreement, { 2(a).

I declare under criminal penalty of the State of Nevada that the foregoing is true
and correct.

Executed this 31* day of May, 2018.

BENNETT TUELLER JOHNSON & DEERE

By

BENJAMIN D. JOHNSON, EsQ.
Nevada Bar No. 7764

3165 East Millrock Drive
Salt Lake City, Utah 84105
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CONFIDENTIAL SETTLEMENT AGREEMENT & RELEASE OF CLAIMS

This Settlement Agreement and Release of Claims (the “Agreement”) is made and
entered into this 6™ day of February, 2018 (the “Effective Date”), by and between CAMCO
PACIFIC CONSTRUCTION CO., INC. (“CAMCO”) and SUBCONTRACTOR (“UNITED
SUBCONTRACTORS —d.b.a. SKYLINE INSULATION”). CAMCO and UNITED
SUBCONTRACTORS - d.b.a. SKYLINE INSULATION are individually referred to in this
Agreement at times as a “Party” and collectively at times as the “Parties”.

RECITALS

A. Gemstone hired APCO Construction (“APCO”) to act as general contractor on the
Manhattan Condominiums construction project (“Project”).

B. On July 16, 2008, APCO entered into a Subcontract Agreement with UNITED
SUBCONTRACTORS - d.b.a. SKYLINE INSULATION for the “Manhattan West” Project for
Insulation and Edge of Slab Firestopping work.

C. UNITED SUBCONTRACTORS - d.b.a. SKYLINE INSULATION?’s original
Subcontract was for $379,255.00.

D. On or about August 21, 2008, APCO ceased acting as the General Contractor on
the project and was replaced with CAMCO by the owner Gemstone Development.

E. The Parties, in an effort to determine the issues presented above, filed claims with
the District Court Clark County, Nevada in the lead case, A571228 and/or the cases consolidated
therewith — A574391; A574792; A577623; A583289; A587168; A580889; A584730; A589195;
A595552; A597089; A592826; A589677; A596924; A584960;A608717; A608718 and A590319
(hereinafter collectively referred to as the “Action”).

F. After extensive discovery the Parties now desire and intend to fully settle and
release any and all claims, rights and demands they may now possess or hereafter acquire with
respect to, arising out of or related to the Project in accordance with the terms and conditions set
forth in this Agreement.

NOW THEREFORE, based on the foregoing factual recitals, and in consideration of

good and valuable consideration, the receipt of which is hereby acknowledged, and pursuant to
the terms, provisions and covenants contained herein, the Parties agree as follows:

AGREEMENT

1. CONFIDENTIALITY AND NONDISCLOSURE. The Parties, their representatives
and their attorneys shall keep the specific terms and conditions of this Agreement confidential
except: (a) where it mutually agreed in writing by the Parties; (b) where necessary to share
information with the Parties’ auditors, accountants, or attorneys, provided they agree to maintain
the confidentiality of the information; (c) where disclosure to a governmental agency is required
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by applicable law, rule, or regulation, or to comply with the terms of this Agreement itself; or (d)
where disclosure is requested by subpoena or ordered by a court of competent jurisdiction.

2. SETTLEMENT AMOUNT TERMS.

a. Payment to UNITED SUBCONTRACTORS -d.b.a. SKYLINE
INSULATION. In consideration for the agreements, stipulations, representations and
unconditional release of all claims provided herein, CAMCO agrees to pay or cause to be paid to
UNITED SUBCONTRACTORS - d.b.a. SKYLINE INSULATION, the sum of Ten Thousand
and 00/100 Dollars ($10,000.00) (hereinafter, the “Settlement Amount™). The Settlement
Amount shall be payable to UNITED SUBCONTRACTORS and shall be made in four monthly
installments of Two Thousand Five Hundred and 00/100 Dollars ($2,500.00), commencing on
February 26, 2018 and continuing on March 15, 2018, April 15, 2018 and May 15, 2018. Should
CAMCO fail to timely pay the Settlement Amount, CAMCO hereby agrees to pay to UNITED
SUBCONTRACTORS - d.b.a. SKYLINE INSULATION the principal amount of $212,444.00.,
less any payments made under this Agreement, plus an award of all fees and costs incurred by
UNITED SUBCONTRACTORS - d.b.a. SKYLINE INSULATION in the Action, and an award
of interest at the rate of 18% per annum, both pre- and post-judgment. Further, the Parties agree
that the Settlement Amount is secured by the license bond of CAMCO and should CAMCO fail
to pay the Settlement Amount, UNITED SUBCONTRACTORS - d.b.a. SKYLINE
INSULATION may make claim against the license bond for any portion of the Settlement
Amount that has not been made, plus all attorney’s fees and costs incurred in making claim
against the license bond and interest at the rate of 18% per annum.

b. Upon payment of the Settlement Amount, the Parties within five business
days will execute a stipulation and order for dismissal with prejudice of their respective claims
asserted in the Action.

3. WAIVER AND UNCONDITIONAL RELEASE OF ALL CLAIMS. In
consideration of payment of the Settlement Amount to UNITED SUBCONTRACTORS —d.b.a.
SKYLINE INSULATION and the promises and covenants as set forth herein, the following
waivers and unconditional releases are hereby applicable to the Parties:

a. Except as otherwise provided in paragraph 2 herein of the Agreement,
UNITED SUBCONTRACTORS —d.b.a. SKYLINE INSULATION and CAMCO on behalf of
themselves and their successors, predecessors, assigns, current and former officers, directors,
foundation members and managers, shareholders, agents, family members, heirs, employees,
representatives, principals, partners, current and former subsidiaries, attorneys, insurers,
unincorporated divisions, affiliated, related and parent corporations, companies, and limited
liability companies, and anyone related to or affiliated with either of the Parties hereby forever
release, knowingly and willingly waive, acquit, exonerate and mutually discharge each other, and
each of their successors, predecessors, assigns, current and former officers, directors, managers,
members, shareholders, architects, attorneys, agents, consultants, subconsultants, employees,
representatives, sole proprietors, partners, current and former subsidiaries, unincorporated
divisions, affiliated and parent corporations, companies, insurers and reinsurers from any and all
claims, actions, causes of action involving or surrounding the Project, regardless of description
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or nature, known or unknown, suspected or unsuspected, and whether or not latent, concealed or
patent, which either of the Parties own, hold, held, have or claims to have, or at any time
heretofore owned, held, have or claimed to have, or may at any time own, hold, held or claim to
have on account of, or in any way concerning any and all, known and unknown, foreseen and
unforeseen, matters, events, occurrences, causes or issues whatsoever occurred, done, omitted or
suffered to be done prior to and after the Effective Date of this Agreement relating to,
concerning, or pertaining to the Project.

b. The Parties acknowledge that they may hereafter discover claims or facts
now unknown or unsuspected from those which the Parties now know or believe to be true with
respect to the Waiver and Unconditional Release of All Claims contained in this Agreement.
Nevertheless, by way of this Agreement, the Parties intend to (i) fully, finally, and forever waive,
discharge and release any and all such claims even those that may be unknown and/or concealed
as of the Effective Date of the Agreement, and (ii) the Release contained in this Agreement shall
remain in full force and effect as a complete release and resolution of any and all such claims
notwithstanding the discovery or existence of any such additional or different claims or facts
before or after the Effective Date of this Agreement. This Agreement is intended to be final and
binding regardless of any claims of misrepresentations, failure to disclose, promises made
without the intent of performance, of concealments of facts, of mistake of fact or law or of any
other circumstances whatsoever.

The Parties represent that they understand and acknowledge the legal significance and
consequences of a release of unknown claims against each of the other and hereby
assume full responsibility for any injuries, damages, or losses or liabilities that hereafter
may occur with respect to the matters released by this Agreement.

C. Each Party to this Agreement shall be responsible for payment of their
own attorney’s fees and costs for this Agreement. However, in the event any of the Parties
hereto bring an action to enforce the terms of this Agreement or have the Agreement interpreted
by the Court, the prevailing party in any such action shall be entitled to recovery of reasonable
attorney’s fees and costs concerning such enforcement and/or interpretation action.

4. NO ADMISSION OF LIABILITY. This Agreement is intended as a compromise of
disputed claims. This Agreement and compliance with its terms shall not be construed as an
admission of any liability, misconduct, or wrongdoing whatsoever, or of any violation of any
order, law, statute, duty, or contract whatsoever as to any of the Parties to this Agreement.

5. REPRESENTATIONS AND WARRANTIES. The Parties hereby acknowledge,
covenant and agree that as of the Effective Date of this Agreement (i) they have not sold,
assigned or transferred any part or portion of the claims and issues being released herein, (ii)
they will not file any future complaints, claims or lawsuits pertaining or related to the subject
matter being released in this Agreement, (iii) that any subcontractors or suppliers who worked on
the Project have not made a claim for loss or payment since at least July of 2014, (iv) they have
not made a general assignment for the benefit of creditors.
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6. TIME IS OF THE ESSENCE. The Parties hereby acknowledge and agree that time is
strictly of the essence with respect to each and every term, condition, obligation and provision
hereof.

7. ENTIRE AGREEMENT AND MODIFICATION. This Agreement sets forth the
entire and complete understanding between the Parties in connection with the subject matter
hereof, and that all prior or contemporaneous agreements, understandings or representations of
the parties, whether expressed or implied, are no longer in force or effect. The Parties further
agree that this Agreement may not be modified except by an instrument in writing signed by all
Patties.

8. CONSTRUCTION. This Agreement has been jointly prepared by all Parties hereto.
The Parties and their respective advisors believe that this Agreement is the product of all of their
efforts, that it expresses their consent and resolution agreement and should not be interpreted in
favor or against any Party.

9. ATTORNEY REPRESENTATION. In negotiation, preparation and execution of this
Agreement, the Parties hereby acknowledge that each Party has been represented by counsel, that
each Party has had an opportunity to consult with an attorney of its own choosing prior to the
execution of this Agreement, and has been advised that it is in its best interests to do so. The
Parties have read this Agreement in its entirety and fully understand the terms and provisions
contained herein. The Parties execute this Agreement freely and voluntarily and accept the terms,
conditions and provisions of this Agreement, and state that the execution by each of them of this
Agreement is free from any coercion whatsoever.

10. GOVERNING LAW AND VENUE. This Agreement is intended to be performed in
the State of Nevada, and the laws of Nevada shall govern its interpretation and effect. The Parties
hereto consent to the exclusive jurisdiction of Eighth Judicial District Court, Clark County,
Nevada for any action commenced hereunder.

11. SEVERABILITY. If any term or provision of this Agreement shall be deemed to be
invalid or unenforceable to any extent, the remainder of this Agreement will not be affected
thereby, and each remaining term and provision of this Agreement will be valid and be enforced
to the fullest extent permitted by law.

12. PREVAILING PARTY. In the event of the bringing of any action or suit by a Party
hereto by reason of any breach of any of the covenants, agreements or provisions arising out of
this Agreement, then in that event, the prevailing Party shall be entitled to recover all costs and
expenses of the action or suit, reasonable attorneys' fees, witness fees and any other professional
foes resulting therefrom.

13. COUNTERPARTS AND FACSIMILE/SCAN SIGNATURES. This Agreement
may be executed in one or more counterparts, each which shall constitute one and the same
instrument, and shall become effective when one or more counterparts have been signed by each
of the Parties. The Parties agree that facsimile/scanned signatures will be treated in all manner
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and respects as a binding and original document, and the signature of any Party shall be
considered for these purposes as an original signature.

14. SUCCESSORS AND ASSIGNS. This Agreement is binding upon and inures to the
benefit of the successors, assigns, and nominees of the Parties hereto. This Agreement is also
binding on any officers, members, directors, board members, owners, principals and founding
members of the Parties.

15. TITLES AND HEADINGS. Titles and headings of sections of this Agreement are
for convenience of reference only and shall not affect the construction of any provisions of this
Agreement.

16. VARIATIONS OF PRONOUNS/REASONABLE INTERPRETATIONS. All
pronouns and any variations thereof shall be deemed to refer to masculine, feminine or neuter,
singular or plural as the identity of the person or persons may require. Any spelling, grammar or
typographical error shall be read in a reasonable manner that effectuates the Parties’ intent in
entering this Agreement including the intent to resolve all claims, issues and damages related to
the Project that is the subject of this Agreement.

17. FEURTHER DOCUMENTS. Each Party agrees to perform any further acts and to
execute and deliver any further documents reasonably necessary or proper to carry out the intent
of this Agreement. Once this Agreement is fully executed, the Parties shall file a Stipulation and
Order for Dismissal With Prejudice with the Court.

18. ACKNOWLEDGEMENT. The Parties acknowledge and agree that they were
supplied a copy of this Agreement, that they or their authorized representative has carefully read
and understands the Agreement, that they have been advised as to the content of this Agreement
by counsel of their own choice, and that they voluntarily accept the terms and conditions of this
Agreement.

19. AUTHORITY. The Parties, and each of them, represent and warrant that each Party
hereto holds the requisite power and authority to enter into this Agreement.

20. TAXES. UNITED SUBCONTRACTORS —d.b.a. SKYLINE INSULATION shall
be responsible for the payment of taxes, if any, relating to the payment made to it by CAMCO
pursuant to the terms of this Agreement.

THE UNDERSIGNED HEREBY ACKNOWLEDGE THEY HAVE READ,
UNDERSTOOD AND AGREED TO EACH OF THE TERMS AND CONDITIONS
SET FORTH IN THIS AGREEMENT. THE UNDERSIGNED FURTHER
STIPULATE, REPRESENT AND WARRANT THAT THEY HAVE AUTHORITY
TO EXECUTE THIS AGREEMENT AS PROPER OFFICERS OR DULY
AUTHORIZED REPRESENTATIVES FOR THE ENTITY (OR ENTITIES) ON
WHOSE BEHALF THEY ARE SIGNING.
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the Effective
Date set forth herein.

) UNITED SUBCONTRACTORS, INC.—d.b.a. SKYLINE INSULATION

By:

Authorized Signatory

Its:

(1)  CAMCO PACIFIC CONSTRUCTION CO., INC.

By:

Authorized Signatory

Its:
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Ben Johnson

From: Ben Johnson

Sent: Tuesday, February 20, 2018 1:51 PM

To: Steve Morris

Subject: USI

Attachments: CAMCO General Settlement Agreement and Release.docx

Steve, please see attached draft settlement agreement. Please let me know, what changes, if any, you would like
| would like to get this wrapped up this week. Thanks.

Benjamin D. Johnson

BENNETT TUELLER JOHNSON & DEERE
3165 Millrock Drive, Suite 500

Salt Lake City, Utah 84121

801-438-2000 phone

801-438-2050 fax
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Ben Johnson

From:
Sent:
To:
Subject:

Ben,

Steve Morris <Steve@gmdlegal.com>
Tuesday, March 13, 2018 3:53 PM
Ben Johnson

RE: USI

Please contact Josef Rodarti for a status at:

Thanks,

Steve
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Ben Johnson

From: Ben Johnson

Sent: Tuesday, March 13, 2018 3:59 PM

To: jrodarti@constructionriskmanagers.com
Subject: Fwd: USI

Josef, | need immediate resolution of this matter or we are going to need to reschedule the trial. | need to hear back
from you by tomorrow am.

Ben.
Benjamin D. Johnson
BENNETT TUELLER JOHNSON & DEERE

Salt Lake City. Utah 84121

801-438-2000 phone
801-438-2050 fax
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Ben Johnson

From: Ben Johnson

Sent: Thursday, March 22, 2018 3:41 PM

To: jrodarti@constructionriskmanagers.com; Steve Morris
Subject: Re: USI

Steve, no one has gotten back to me. If | don’t have a signed settlement agreement by Monday, | will move for entry of
judgment for the full claim.

Thanks.

Ben
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Electronically Filed
; 5/25/2018 9:17 AM
. ~ Steven D. Grierson
- \ CLERK OF THE COU
1 [ SPENCER FANE LLP g
John H. Mowbray, Esq. (Bar No. 1140) . o d
2 || John Randall Jefferies, Esq. (Bar No. 3512)
o Mary E. Bacon, Esq. (Bar No. 12686)
3 ||400 S. Fourth Street, Suite 500
Las Vegas, NV 89101
4 | Telephone: (702) 408-3411
Facsimile: (702) 408-3401
5 || E-mail: JMowbray@spencerfane.com
~ Rlefferies@spencerfane.com
6 MBacon@spencerfane.com
7 i -and-
8
MARQUIS AURBACH COFFING
9 | Cody S. Mounteer, Esq. (Bar No. 11220)
|| 10001. Park Run Drive
10} Las Vegas, NV 89145
1 - |'Telephone: 702.207.6089
Email; cmounteer@maclaw.com
12 || Attorneys for Apco Construction, Inc.
13 DISTRICT COURT
14 CLARK COUNTY, NEVADA
15 || APCO CONSTRUCTION, a Nevada Case No.: AS571228
corporation,
16. ' Dept. No.: XIII
Plaintiff, ‘
17 aintl Consolidated with:
v ~A574391; A574792; A577623; A583289;
18 ) - ~AS587168; A580889; A584730; A589195;
‘ A595552; A597089; A592826; A589677;
19 || 'GEMSTONE DEVELOPMENT WEST, INC., A 41506024; 4584960; A608717; A608718; and
Nevada corporation,. A590319 '
20
Defendant.
21 f. '
22| AND ALL RELATED MATTERS
23 STIPULATION AND ORDER FOR DISMISSAL WITH PREJUDICE |
| m 24 IT IS HEREBY STIPULATED AND AGREED by and between Plaintiff APCO
} g—% 25 || Construction (“Plaintiff”), through the law firm of Marquis Aurbach Coffing, and Defendants Steel
U TR B _
= ff 26 “Structures, Inc., Nevada Prefab Engineers, Inc. and Gerdau Reinforcing Steel (collectively
"y [1 R f B . ‘
ﬁj & 27 | “Defendants”), through the law firm of Jolley Urga Woodbury Holthus & Rose, as follows:
. O
= 58
£ Page 1 of 2
é:%? MAC:05161-019 Stipulation and Order for Dismissal (final)
' AA001998
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1. That Defendants Steel Structures, Inc., Nevada Prefab Engiﬁeers, Inc. and Gerdau
Reinforcing Steel’s Complaints, and any related claims in the above entitled action, shall be
dismissed in their entirety with prejudice as to the Defendants named herein, with each party to

bear their own attorney fees and costs.

" Dated this 272 day of K]Bﬁ’r, 2018. Dated this‘j%’ day of April, 2018.
MARQUIS AURBACH COFFING JOLLEY URGA WOODBURY HOLTHU
& ROSE :

Jack Chen Min #¥an, Fsq. \ William R. Urga, Esq.
Nevada Bar No. 6367 - Nevada Bar No. 1195

Cody S. Mounteer, Esq. ‘Michael R. Ernst, Esq.

Nevada Bar No. 11220 Nevada Bar No. 11957

10001 Park'Run Drive _ 330 S. Rampart Boulevard, Suite 380

Las Vegas, NV 89145 : Las Vegas, NV 89145

Attorneys for Plaintiff Attorney for Defendants

APCO Construction Steel Structures, Inc., Nevada Prefab
Engineers, Inc. and Gerdau Reinforcing
Steel

ORDER

IT IS SO ORDERED that Defendants Steel Struétureé, Inc., Nevada Prefab Engineers, Inc.
and Gerdau Reinforcing Steel’s Complaints and any related claims as to the Defendants named
herein in the above-entitled matter (Case No. 08A571228) shall be dismissed in their entirety with
prejudice with each party to bear their own attorney fees and OBtS. /

DATED thisg 3 day of _, ﬁ// , 20

DISTRICT COURTIUDGE f\))p
Submitted By:

MARQUIS AURBACH COFFING

By: ; A
Jack Chen Min Juan, Esq. /\
Nevada Bar No. 6367 .

Cody S. Mounteer, Esq.
Nevada Bar No. 11220
10001 Park Run Drive
Las Vegas, NV 89145
Attorneys for Plaintiff
APCQO Construction
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Electronically Filed
9/20/2017 4:56 PM
Steven D. Grierson

CLERK OF THE COU,
1| 8A0 W ﬁ"'
ERIC B. ZIMBELMAN, '

2 | Nevada Bar No. 9407
RICHARD L. PEEL, ESQ.
3 | Nevada Bar No. 4359
PEEL BRIMLEY LLP
4 || 3333 E. Serene Avenue, Suite 200
Henderson, NV 89074-6571
S | Telephone: (702) 990-7272
Fax: (702) 990-7273
6 | ezimbelman@peelbrimley.com
rpeel@peelbrimley.com
7 || Attorneys for Various Lien Claimants
g DISTRICT COURT
CLARK COUNTY, NEVADA
9
APCO CONSTRUCTION, a Nevada LEAD CASE NO.: AS571228
10 | corporation, DEPT. NO.: XIII
11 Plaintiff, Consolidated with:
AS571792, A574391, AS577623, A580889,
12 | vs AS583289, A584730, and A587168

13 | GEMSTONE DEVELOPMENT WEST, INC.,
Nevada corporation; NEVADA

CONSTRUCTION SERVICES, a Nevada STIPULATION AND ORDER OF
corporation; SCOTT FINANCIAL DISMISSAL OF ALL CLAIMS
15 | CORPORATION, a North Dakota corporation; RELATING TO CARDO WRG, INC.

COMMONWEALTH LAND TITLE
16 | INSURANCE COMPANY; FIRST
AMERICAN TITLE INSURANCE
17 | COMPANY and DOES I through X,

B LA EPENLIVRLLEL Y B.L.X
3333 E. SERENE AVENUE, STE. 200
HENDERSON, NEVADA 89074
(702) 990-7272 ¢ FAX (702) 990-7273
=

18 Defendants.
o AND ALL RELATED MATTERS.
20 APCO CONSTRUCTION (“APCO”), CAMCO PACIFIC CONSTRUCTION

21 | COMPANY, INC. (“Camco™), and CARDNO WRG, INC. fka WRG Design, Inc. (“Cardno”)

22 || hereby stipulate as follows:

23
o 1. All claims between and APCO and Cardno are mutually dismissed with prejudice and
%&% without an award of costs or fees to any party;
P }'g
& %:6 2. All claims between Camco and Cardno are mutually dismissed with prejudice and
;f %}? without an award of costs or fees to any party.
s b
AT
i
-
w2
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28

MARK R. DENTON
DISTRICT JUDGE

DEPARTMENT THIRTEEN
LAS VEGAS, NV 89155

64.  Onor about July 18, 2008, APCO submitted its pay application for the month
ending June 30, 2008, and requested $6,566,720.38 (the “June Application”).%*

65.  The cover page of the June Application, like all other pay applications, tracked

the total value of the Contract, the total requested for that month, subcontractor billings and

retention.®

66.  The June Application shows Gemstone was withholding $4,742,574.01 in

retainage as of that date.%

67.  OnJuly 18, 2008, APCO sent Gemstone a notice of intent to stop work for its
failure to pay the May Application as follows.

Specifically, Gemstone has failed to pay $3,434,396.50 for
Application for Payment No. 8, Owner Draw No. 7, which was
submitted to Gemstone on June 20, 2008, and was due no later
than July 11, 2008 pursuant to NRS 624.609(A). Accordingly,
THIS LETTER SHALL SERVE AS APCO’S NOTICE OF
INTENT TO STOP WORK PURSUANT TO NRS 624.609
THROUGH NRS 624.630, INCLUSIVE, UNLESS APCO IS
PAID THE TOTAL AMOUNT OF $3,434,396.50 FOR ITS
WORK ON THE PROJECT... Accordingly, pursuant to NRS
624.609(1)(b), payment was due to APCO within 21 days of its
request for payment (again, no later than July 11, 2008). To date,
no payment has been made...If APCO has not been paid for
Application for Payment No. 8, Owner Construction Draw No. 7,
in the amount of $3,434,396.50 by the close of business on
Monday, July 28, 2008, APCO reserves the right to stop work on
the Project anytime after that date. While APCO is willing to
continue to work with Gemstone to get these issues resolved,
APCO is not waiving its right to stop work any time after July 28,
2008, if APCO continues to work on the Project or otherwise
attempts to resolve these issues with Gemstone.®’

68.  OnJuly 28, 2008, APCO sent a letter confirming that APCO would stop

working unless Gemstone made full payment to APCO for all past due amounts:

5 Exhibit 4.

% Testimony of Joe Pelan (APCO), Day 1, pp. 28 and 29; Exhibit 4.
% Exhibit 4; Testimony of Joe Pelan (APCO), Day 1, p. 30.

87 Exhibit 5.
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69.

As you area aware, on July 17, 2008, APCO provided Gemstone
with written notice that unless APCO was paid the full amount of
$3,434,396 by the close of business on Monday, July 28, 2008,
that APCO would stop work on the Project. Gemstone failed to
make full payment and has improperly withheld $203,724.29,
despite having no good faith or proper statutory basis for
withholding the payment. AS a result, APCO is stopping work on
the Manhattan West Project effective immediately.

In addition to stopping work on the project, APCO hereby asserts
its rights to terminate the contract pursuant to NRS 624.610(2).
THIS LETTER SHALL SERVICE AS APCO’S NOTICE OF
INTENT TO TERMINATE THE MANHATTAN WEST
GENERAL CONSTRUCTION CONTRACT FOR GMP
PURSUANT TO NRS 624.606 THROUGH NRS 624.630,
INCLUSIVE, PURSUANT TO THE TERMS OF THE NRS
624.610, THE CONTRACT SHALL BE TERMINATED AS OF
AUGUST 14, 2008.

1,69

Helix was aware that shortly after a July 11, 2008 email,” APCO began issuing

stop work notices to Gemstone on the Project.m

70.
71.

Gemstone ultimately paid APCO for May.”'

In addition, on July 29, 2008, APCO sent the following letter to its

subcontractors:

As most of you are now aware, APCO Construction and
GEMSTONE are embroiled in an unfortunate contractual dispute
which has resulted in the issuance of a STOP WORK NOTICE to
GEMSTONE. While it is APCO Construction’s desire to
amicably resolve these issues so work may resume, it must also
protect its contractual and legal rights. This directive is to advise
all subcontractors on this project that until further notice, all work
on the Manhattan West project will remain suspended.

THIS SUSPENSION IS NOT A TERMINATION OF THE
GENERAL CONTRACT AT THIS TIME AND AS SUCH ALL
SUBCONTRACTORS ARE STILL CONTRACTUALLY
BOUND TO THE TERMS OF THEIR RESPECTIVE
SUBCONTRACTS WITH APCO CONSTRUCTION.

% Exhibit 6.

% Exhibit 506, p. 1.

7 Testimony of Bob Johnson (Helix), Day 1, p. 113.
! Testimony of Joe Pelan (APCO) Day 1, p. 31.
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Additionally, the subcontractors are advised that, at the present
time they are not obligated to perform any subcontract work on
the project at the direction or insistence of Gemstone.

We will keep all subcontractors advised on a timely basis if the
status of the work suspension changes. Should you have any
questions, feel free to call.”?

72.  OnJuly 30, 2008, Scott Financial, the Project’s lender, sent a letter to APCO

confirming the loan for the Project was in good standing.”

73.  Onor about August 6, 2008, Gemstone provided APCO notice of its intent to

withhold the sum of $1,770,444.28 from APCO for the June Application.”

74.  Accordingly, APCO sent Gemstone another notice of intent to stop work on

August 11, 2008, noting that if APCO was not paid by August 21, 2008, APCO would suspend

work on the Project:

On July 18, 2008, APCO Construction submitted its Progress
Payment for June 2008 pursuant to the terms of the General
Construction Agreement for GMP, dated September 6, 2007 in
the amount of $6,566,720.38. This number has since been
adjusted on your submittal to the lender to reflect $5,409,029.42
currently due to APCO Construction. We understand this number
reflects certain upward adjustments to change orders made after
the Progress Payment was submitted on July 18, 2008. Pursuant
to NRS 624.609(1), this payment was due on or before August 8,
2008. By way of good faith agreement extended by APCO
Construction to Peter Smith, this deadline was extended for three
(3) days as a result of what were intended to be “good faith”
efforts to fully resolve certain change order issues. While APCO
Construction does not feel at this time that Gemstone participated
in good faith, we will nevertheless honor our commitment to you
to extend the deadline. Accordingly, and pursuant to the
aforementioned statute and agreement, deadline for payment for
the June Progress Payment was close of business Monday,
August 11, 2008.

2 Exhibit 48.
3 Exhibit 7.
4 Exhibit 313.
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In review of your August 6, 2008 correspondence you have
provided a “withholding breakdown™ wherein you have given
notice of your intent to withhold $1,770,444.28, allegedly
pursuant to NRS 624.609(3) and Section 5.05(d) and 5.05(f)(vii)
of the Agreement.

As such, the correct amount of the June Progress Payment
should be $6,183,445.24. As of this date, Gemstone has failed
and/or refused to pay the June Progress Payment.

THIS LETTER SHALL SERVE AS APCO’S NOTICE OF
INTENT TO STOP WORK PURSUANT TO NRS 624.606
THROUGH NRS 624.630, INCLUSIVE, UNLESS APCO IS
PAID THE TOTAL AMOUNT OF $6,183,445.24 FOR ITS

L -~ -BE N R - Y N

10 WORK ON THE PROJECT.

11 IF APCO CONSTRUCTION HAS NOT BEEN PAID FOR

12 PAYMENT NO. 9 OWNER CONSTRUCTION DRAW NO. 8,
IN THE AMOUNT OF $6,183,445.24 BY CLOSE OF

13 BUSINESS ON THURSDAY, AUGUST 21, 2008, APCO
CONSTRUCTION RESERVES THE RIGHT TO STOP WORK

14 ON THE PROJECT ANYTIME AFTER THAT DATE.

15 As we have previously demonstrated, APCO Construction will

16 continue to work with Gemstone to resolve the various issues
affecting this project, however, we will not waive our right to

17 stop work anytime after August 21, 2008. We trust you will give
this Notice appropriate attention.”

18

19 75.  All subcontractors were copied on this notice.”®

20 76.  APCO informed all subcontractors that it intended to terminate the Contract as

of September 5, 2008.”
21
29 77.  Helix’s Project Manager, Andy Rivera,”® admitted that he received APCO’s stop
work notice and possible termination.” '
23
24 7s
Exhibit 10; Testimony of Joe Pelan (APCO) Day 1, pp. 30 and 32.
25 ’® Testimony of Joe Pelan (APCO), Day 1, p. 31; Exhibit 10.
26 77 Exhibit 23; Testimony of Joe Pelan (APCO), Day 1, p. 74.

27 7 Andy Rivera was Helix’s Project Manager. Testimony of Andy River (Helix),
Day 2, p. 48. As the Project Manager, he was in charge of labor, materials,
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78.  After receipt of APCO’s written notice, Gemstone sent a letter on Friday,
August 15, 2008, claiming that APCO was in breach of contract and that Gemstone would
terminate the Contract for cause if the alleged breaches were not cured by Sunday, August 17,
2008

79.  That letter divided APCO’s alleged breaches into curable breaches and non-
curable breaches®! and also confirmed that upon termination: “(a) all Third-Party Agreements
shall be assigned to Gemstone and (b) APCO must execute and deliver all documents and take

such steps as Gemstone may require for the purpose of fully vesting in Gemstone the rights and

benefits of such assigned Third-Party Agreements.”?

80.  APCO’s counsel responded to the letter the same day, August 15, 2008.%
81.  That letter refuted Gemstone’s purported basis for termination for cause,** as
there was no factual basis for any of the alleged defaults in Gemstone’s letter:

Gemstone’s demand is factually incorrect as APCQO is not in
default of the agreement, and even if APCO was in default of the
Agreement as alleged, the issues set forth by Gemstone would
not support a termination of the contract... APCO has provided
Gemstone with a 10 day Notice of Intent to Stop Work on the
project due to Gemstone’s failure to pay the June 2008
Application. Instead of making the payment that is due,
Gemstone is seeking to terminate the contract on or before the
date that APCO will stop work on the project...APCO has

subcontractors, labor reports, billings, change orders, submittals, requests for
information, and most other documents on the Project. Mr. Rivera reported to Robert
Johnson. Testimony of Andy Rivera (Helix), Day 2, p. 48. Andy Rivera prepared
Helix’s pay applications. Testimonf' of Bob Johnson (lgelix), Day 2, p. 8. é)o while
Robert Johnson signed the pay applications for Helix, Mr. Andy Rivera had the most
personal knowledge of the financial aspects of the Project for Helix and was actually
designated as Helix’s PMK on Helix’s claim. Testimony of Andy Rivera, Day 2, p. 73.

™ Testimony of Bob Johnson (Helix), Day 1, p. 113.

% Exhibit 13; Testimony of Joe Pelan (APCO), Day 1, pp. 35-36.

8 Exhibit 13 - 1-13.

82 Exhibit 13, p. 14, Section C.3.

8 Exhibit 14; Testimony of Joe Pelan (APCO), Day 1, p. 36.

8 Exhibit 14; Testimony of Joe Pelan (APCO), Day 1, pp. 37 and 79.
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received a copy of the e-mail sent to APCO's subcontractors by
Gemstone. The e-mail notes that Gemstone has a replacement
General Contractor in place. Obviously, Gemstone's intent is to
improperly declare APCO in default and then attempt to move
forward with the project using APCO's subcontractors... Items
(ii), (iii), (iv) and (Vg were all complete months ago as part of the
normal job process.

82.  There was no evidence presented at trial rebutting Mr. Pelan’s testimony that
APCO was not in default.

83.  And since the Court has stricken Gemstone’s answer and counterclaim against

APCO,% the Court must find that APCO was not in breach.

84,  Onor about August 15, 2008, prior to its purported termination, Gemstone

improperly contacted APCO’s subcontractors and notified them that Gemstone was terminating

APCO as of Monday, August 18, 2008. %

85.  Gemstone confirmed it had already retained a replacement general contractor.™®

Gemstone advised the APCO subcontractors as follows:

In the event that APCO does not cure breaches to Gemstone’s
satisfaction during the cure period, Gemstone will proceed with a
new general contractor. This GC has been selected and they are
ready to go. We do not expect any delays or demobilizations in
this event... If APCO does not cure all breaches, we will be
providing extensive additional information on the transition to a
new GC in 48 hours time.”

86.  The replacement contractor turned out to be Camco.”®

85 Exhibit 14; Testimony of Joe Pelan (APCO), Day 1, p. 100.

% Docket at May 26, 2010 Order Striking Defendant Gemstone Development
West, Inc.’s Answer and Counterclaims, and Entering Default.

87 Exhibit 215; Testimony of Joe Pelan (APCO), Day 1, pp. 34 and 35.
% Exhibit 215.

% Exhibit 215-2.

% Exhibit 162, Camco/Gemstone Prime Contract.
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87.  On August 18, 2008, APCO emailed Gemstone objecting to such direct
communications with the subcontractors: “The APCO Construction GMP and Grading
Contracts are still in effect and as such Gemstone shall not meet with our subcontractors. Please
read the contract and other correspondence closely. If APCO didn’t (and APCO did) cure the
breach, Gemstone must issue a seven day notice of termination. You are disrupting my ability
to perform the work.”?!

88.  That same day, APCO submitted its July 2008 pay application for
$6,307,487.15.

89.  The next day on August 19, 2008, APCO sent Gemstone a letter noting
Gemstone’s breaches:

[T]t was and is my clear position that any termination of our
contract would be a breach of the agreement. Then today before |
could send my letter I received a letter from your lawyer saying
our contract was over.... As with the other changes, it is
impossibie to fully account for the delays and full impacts to our
schedule at this stage. Consistent with the (2} two change orders
that Alex signed after Pete initially rejected them for the HVAC
deltas, I would propose that we hold the time issues for now... |
also find it interesting that you have sent us letters to terminate
the contract all within the time that we were allowed to provide
you notice of our intent to suspend the work if the change orders
on the June pay application were not paid. That was to elapse on
Thursday and now your lawyer is proposing that we agree to a
termination before that date. We will not agree and intend to fully
proceed with our contract obligations... Yesterday morning, Alex
came in and asked me what we were still doing on site because
there was nothing that we could do to satisfy Gemstone. That
would be consistent with the email that was sent to all of our
subcontractors on Friday advising that we were being removed
from the project before we even had a chance to respond to the
48 hour notice... Craig also told me that Gemstone had
previously selected Cameo to complete the project.”

1 Exhibit 216-1.
2 Exhibit 8.
93 Exhibit 15.
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90.  On August 19, 2008, Gemstone confirmed that joint checks to the

Subcontractors and Apco would be written for the June 2008’s pay application: “I'd like to
have dual checks cut for this [June, 2008] pay application directly to the subs and the general. |

believe this is different than what we have historically done on ManhattanWest, but similar to

how we have paid some Manhattan Pay Apps in the past.”*

91.  Gemstone confirmed that all future payments would essentially go directly from

Nevada Construction Control to the subcontractors.”

92.  Although it disagreed with Gemstone’s conduct, APCO cooperated in this post
termination process to ensure that all subcontractors were properly paid for work performed on
APCO’s watch:

An APCO representative has to sign all of the subcontractor
checks due to Gemstone's request to prepare the "joint checks".
An APCO signer should be doing that by the end of today or
tomorrow morning. At that time, NCS will contact all of the
subcontractors to pick up their checks, Furthermore, today the
APCQ’s July pay application was submitted to NCS. As
mentioned in the meeting on Monday, August 25, 2008, enclosed
is the contact information for Camco Pacific regarding pay
applications... Please forward your July and August pay requests
to Yvonne. Obviously, July was already submitted to NCS but we
would like Camco to have record of the most current pay
requests.”®

93. None of the joint checks that NCS and Gemstone issued and that APCO
properly endorsed included any funds for APCO.”"

94.  And none of the joint checks accounted for any APCO or subcontractor
retention because retention had not been earned under either the Contract or the various

subcontracts.”®

% Exhibit 16; Testimony of Joe Pelan (APCO), Day 1, p. 38.

9 Testimony of Joe Pelan (APCO), Day 1, p. 38.

%8 Exhibit 26. Testimony of Joe Pelan (APCO), Day 1, pp. 38 and 41.
*7 Testimony Day 1, p. 38.

% Testimony of Joe Pelan (APCO), Day 1, pp. 38-39.
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95.  Asof the end of August, the Project was only about 74% complete.”
96.  Ultimately, APCO was not paid for its share of June Application even though

the subcontractors received their money.'®

97.  On August 21, 2008, APCO sent a letter to its subcontractors informing them
that APCO would stop work on the Project on August 21, 2008:

Attached hereto is APCO Construction's Notice of Stopping
Work and Notice of Intent to Terminate Contract for
nonpayment. As of 5:00p.m., Thursday, August 21,.2008 all
work in furtherance of the subcontracts you have with APCO
CONSTRUCTION on the Manhattan West project is to stop until
you are advised otherwise, in writing, by APCO
CONSTRUCTION... If a prime contractor terminates an
agreement pursuant to this section, all such lower tiered
subcontractors may terminate their agreements with the prime
contractor... Pursuant to statute, APCO CONSTRUCTION is
only stopping work on this project. At this time it has not
terminated its contract with Gemstone. As such, all
subcontractors, until advised in writing by APCO
CONSTRUCTION, remain under contract with APCO
CONSTRUCTION.'"!

98.  On August 21, 2008 APCO also provided Gemstone with written notice of
APCO’s intent to terminate the Contract as of September 5, 2008.'
99.  APCO’s last work on the Project was August 21, 2008.'®
100. On August 22, 2008, APCO sent a letter to the Clark County Building

Department advising that APCO was withdrawing as the general contractor for the Project.'®

 Exhibit 218-10; Testimony of Steven Parry (Camco), Day 5, pp. 31-32. Mr.
Parry was Camco’s project mana er for the approximate four months that Camco
worked on the Project. Testimony o Steven Parry &Zamco) Day 5, p. 24.

' Testimony of Joe Pelan (APCO), Day 1, p. 33.
191 Exhibit 23; Testimony of Joe Pelan (APCO), Day 1, p. 32.
192 Exhibit 23.

'9 Testimony of Brian Benson (APCO), Day 3, p. 50; Testimony of Joe Pelan
(APCO), Day 1, p. 40.

194 Exhibit 24; Testimony of Joe Pelan (APCQ), Day 1, p. 40.
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101.  APCO was required to cancel its current building permits so the Project permits

could be issued and transferred to Camco.'®

102. Inan August 28, 2008 letter, Gemstone advised that APCO was terminated for
cause as of August 24, 2008:

Furthermore, pursuant to the ManhattanWest’s August 15, 2008
notice regarding Termination of Phase 1 for Cause, and APCO’s
failure to cure the breaches set forth in the notice prior to August
17, 2008, the Contract terminated for cause on August 24, 2008.
Consequently, pursuant to Section.10.02(c) of the Contract,
APCO is not entitled to receive any further payments until the
Work [as defined in the Contract] is finished. Later today,
Gemstone will issue joint checks to the subcontractors pursuant
to the June Progress Payment; however, Payment will not include
any fees or general conditions to APCO. 06

103. APCO contested Gemstone’s purported termination and APCO’s evidence was

uncontested on that issue that it was not in default.'”’

104,  APCO properly terminated the Contract for cause in accordance with NRS
624.610 and APCO’s notice of termination since Gemstone did not pay the June Application,
as of September 3, 2008.'%®

105. Helix and CabineTec both received a copy of the termination letter. 19 APCO
considered its notice of termination to be effective as of September 5, 2008.’ 10

106. But Gemstone proceeded with the Project as if it had terminated the Contract

with APCO."! APCO was physically asked to leave the Project as of the end of August,
2008.'"

'9% Testimony of Joe Pelan (APCO), Day 1, p. 100.

19 Exhibit 27; Testimony of Joe Pelan (APCO), Day 1, p. 41.

197 Testimony of Joe Pelan (APCO), Day 1, p. 42.

1% Exhibit 28; Testimony of Joe Pelan (APCOQ), Day 1, pp. 73 and 80.
19 Exhibit 28; Testimony of Bob Johnson (Helix), Day 1, p. 113.

!9 Testimony of Joe Pelan (APCO), Day 1, pp. 42-43.

! Testimony of Joe Pelan (APCO), Day 1, pp. 100-101; Exhibit 29.
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107. And all subcontractors received notice from Gemstone that APCO was
terminated on August 26, 2008 and would not be returning to the Project.'"?

E. Gemstone owed APCQ $1.4 million when APCQ left the Project.

108. Even though the subcontractors had received all amounts billed through August
2008, Gemstone owed APCO $1,400,036.75 for APCO’s June, July, and August 2008 payment
applications.'"*

109. Gemstone also owed APCO $200,000.00 from various reimbursements,''?

110.  APCO has never received payment in any form from any entity for these pay
applications or the $200,000.00 in reimbursements.''®

111. The $1,400,036.75 does not reflect any of the retention that Gemstone withheld

from APCO on the Project because the retention never became due.'!’

112,  Ultimately, Gemstone would not accept APCO’s final August 2008 pay
application.''®

"2 Testimony of Joe Pelan (APCO) Day 3, p. 150.

'3 Exhibit 118.

14 Exhibit 320/321, Summary of June, July and August 2008 payment
applications to Gemstone that were not paid; Testimony of Joe Pelan (APCO) Day 1, p.

67; Testimony of Mary Jo Allen (APCO) Day 3, p. 144. Exhibit 4 is APCO’s June
Application. Testimony of Mary Jo Allen (APCO), Day 3, p. 124. APCO’s share of the
June Pay Application was $700,802.90, which was not paid. Testimony of Mary Jo
Allen (APC(?), Day 3, pp. 125-127. Exhibit 8 is APCO’s July pay application.
Testimony of Mary Jo Aﬁen (APCO), Day 3, p. 125. APCO’s share of the July 2008
pay application was $431,183.67, which was not paid. Testimony of Mary Jo Allen
(APCQ), Day 3, pp. 125-127. Exhibit 31 was APCO’s August 2008 pay application and
its final pay application. Accordingly, the August 2008 application shows everything
that was done by APCO and its subcontractors through the end of August 2008.
Testimony of Mary Jo Allen (APCO) Day 3, p. 135. APCO’s share of the August 2008

ay application was $268,050.18, which was not paid. Testimony of Joe Pelan (APCO)

ay 1, p. 46; Testimony of Mary Jo Allen (APCO), Day 3, pp. 126-127. In total,
Gemstone owed APCO $1,400,036.75 for its last three pay apprications. Testimony of
Mary Jo Allen (APCO), Day 3, p. 122.

'3 Testimony of Mary Jo Allen (APCO), Day 3, p. 127.
"¢ Testimony of Mary Jo Allen (APCO), Day 3, p. 127.
"7 Testimony of Mary Jo Allen (APCO), Day 3, p. 127.
'8 Testimony of Joe Pelan (APCO), Day 1, pp. 44-45. Exhibit 31.
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113. So Camco submitted APCO’s August 2008 billing so APCO’s subcontractors
would get paid.”g

114,  Camco’s August 2008 pay application tracked the full retention from the Project
(including APCO’s)!?® and APCO’s full contract amount.'?!

115. As ofits last pay application, APQO believed it was 76% complete with the
Project.'?

116. Despite the amounts owed to APCO, the evidence was uncontested that the

subcontractors received all of their billed amounts, less retention, up through August 2008.'%

F. APCO did not terminate the Helix or CabineTec Subcontracts.

117. During this dispute, APCO did not terminate the Helix or CabineTec
subcontracts,'?? but advised its subcontractors that they could suspend work on the Project in
accordance with NRS Chapter 624.'%

118. If APCO wanted to terminate its subcontractors, it had to do so in writing.'?¢

119.  Helix admitted it knew APCO was off the Project as of August 28, 2008'? and

that neither APCO nor Helix terminated the Helix Subcontract.'?®

"9 Exhibit 218; Testimony of Joe Pelan (APCO), Day 1, pp. 43-44,
120 Testimony of Joe Pelan (APCO), Day 1, p. 44; Exhibit 218-2.
12! Exhibit 218-10.

122 Exhibit 31; Testimony of Joe Pelan (APCO) Day 1, p. 45.

123 Testimony of Mary Jo Allen (APCO) Day 3, pp. 127-129 and 144; Testimony
of Andy Rivera (Helix) Day 2, qu 73 and 75; Testimony of Joe Pelan (APCO) Day 3,
p. (}50; Exhibit 26, Exhibit 152; Testimony of Joe Pelan (APCO) Day 1, pp. 26, 46, 67
and 82.

124 Testimony of Joe Pelan (APCO), Day 1, p. 39.
' Exhibit 23.

126 Testimony of Joe Pelan (APCO) Day 1, p. 71.
1*7 Testimony of Andy Rivera (Helix) Day 2, p. 62.

128 Testimony of Joe Pelan (APCO) Day 1 at p. 126; Testimony of Bob Johnson
(Hetlix) Day 2, p. 33.
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120.  Additionally, Helix admitted it never issued a stop work notice to APCO

pursuant to NRS 624 because it had no payment disputes with APCO.'*

121, In fact, per Gemstone’s notice dated August 15, 2008, Gemstone gave APCO
notice that it exercised its right under Contract Section 10.04 to accept an assignment of the
APCO subcontracts. '

122, Accordingly, any purported termination of a subcontract by APCO would have

breached the Contract.'!

123.  During August 2008, subcontractors on the Project were getting information

directly from Gemstone.'*

124. Helix and CabineTec both continued work on the Project for Gemstone and

Camco, and submitted their August billings to Camco.'??

G. Status of the Project when APCO was off the Project

125. Before APCO was asked to leave the Project on August 19 and 20, 2008, APCO
documented the as-built conditions and confirmed that Helix and CabineTec were not
anywhere close 1o completing their respective scopes of work.'**

126. So the evidence was undisputed that at the time APCO left the Project,

Gemstone did not owe APCO or the subcontractors their retention.

129 Testimony of Bob Johnson (Helix) Day 1, p. 127.
%0 Exhibit 13.

I Testimony of Joe Pelan (APCO) Day 1, p. 75.

132 Testimony of Andy Rivera (Helix) Day 2, p. 76.

'3 Exhibit 29; Exhibit 173, Helix’s first payment application to Camco; Exhibits
182/185, CabineTec’s first payment application to Camco.

13 Testimony of Brian Benson (APCO) Day 3, pp- 50-58, 63-64 and 97. Those
videos are a correct and accurate representation and reproduction of the status of the
Pr%i§Ct on August 19 and August 20, 2008. Testimony of Brian Benson (APCO) Day 3,
p. 52.
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H. Camco became the Prime Contractor.

127. Camco and Gemstone had several meetings and Gemstone contracted with
Camco to complete the Project on August 25, 2008.'35
128. Interms of the plans, specifications and technical scope of work, Camco’s work
was the same as APCO’s.'*
129. In fact, Camco used the same schedule of values and cost coding that APCO had
been using on the Project.'”’
130. Camco obtained permits in its own name to complete the F’roject.|38
131, Camco’s Steve Parry confirmed that Exhibit E to the Camco contract
represented the state of the Project when Camco took over.'¥
132. Gemstone and Camco estimated the Project to be 74% complete for Phase 1.140
Those estimates also confirmed that:
. The first floor drywall taping in building 8 was 70% complete.Ml
. The first floor drywall taping in building 9 was 65% complete.'*?
133.  Among other things, the Camco contract required that Camco “shall engage the
Third-Party Service Providers listed on Exhibit C (the “Existing Third-Party Service

Providers).”m

133 Exhibit 162, Camco/Gemstone Prime Contract; Testimony of Steve Parry
(Camco) Day 5, pp. 25-26.

'3 Exhibit 162; Testimony of Joe Pelan (APCO) Day 1, pp. 45 and 98;
Testimony of Steve Parry (Camco) Day 5, p. 31.

137 Testimony of Steve Parry (Camco) Day 5, pp. 30-31.

13 Testimony of Steve Parry (Camco) Day 5, p. 37.

139 Testimony of Steve Parry (Camco) Day 5, p. 27.

"9 Exhibit 218, p. 10; Testimony of Steven Parry (Camco) Day 5, p. 31-32.
141 Exhibit 160-3.

142 Exhibit 160-3.

'3 Exhibit 162-2.
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134. Helix and CabineTec are both listed as Existing Third-Party Service Providers
on Exhibit C.'"*

135.  And Camco had worked with Helix before.'*

136. Camco’s Steve Parry admitted that Camco was assuming the subcontracts that
APCO had with Helix and CabineTec:

[Exhibit 162 was on the elmo)

Q. ..I’ve highlighted a sentence that says, “General contractor
shall engage third-party service providers.” Do you see that?

A. Yes.

Q. Okay. What did you understand that to mean?

A. That we would use subcontractors on the site that had already
been under contract to perform work on the project.

Q. Okay. So you were assuming the Subcontracts that APCO had
issued on the Project; is that right?

A. Yes.

Q. And, sir, if you would, turn to Exhibit C within the exhibit.
Those assumed contracts from APCO included CabineTec and
Helix; correct?

A. Yes.

Q. And, sir, if you would, turn to Exhibit C within the exhibit.
Those assumed subcontracts from APCO included CabineTec
and Helix; correct?

A. Yes. %

137. After Camco became the general contractor, it was responsible to pay
subcontractors for work performed under i1

138. Camco never had any contact or involvement with APCO on the Project,'*® nor
did APCO provide any direction or impose any scheduling requirements on subcontractors

proceeding with their work."*®

" Exhibit 162-23.

'3 Testimony of Steve Parry (Camco) Day 5, pp. 13-14.
1% Testimony of Steve Parry (Camco) Day 5, p. 26.

147 Testimony of Joe Pelan (APCO) Day 1, p. 99.

% Testimony of Steve Parry (Camco) Day S, p. 27.

"9 Testimony of Joe Pelan (APCQ) Day 1, p. 97; Testimony of Joe Pelan|
(APCO) Day 3, p. 150; Testimony of Steve Parry (Camco) Day 5, p. 27.
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139. APCO played no role in the pay application process or the actual field work on

the Project from September-December 2008,

140.  And no Helix nor CabineTec representative ever approached APCO with

questions or concerns about proceeding with work on the Project after APCO’s termination."’!

I41. So APCO did not receive any benefit from the work or materials that Helix or

CabineTec performed or provided to the Project after August 21, 2008."*

142.  Camco’s first pay application was for the period through August 31, 2008."'>

143. That billing reflected Gemstone retainage account for APCO’s work:

Q. Now, I have highlighted the retainage line item of
$5,337,982.74 [on Exhibit 218]. Do you see that?

A. Yes. i

Q. What did that figure represent?

A. The retainage that was being withheld on the Project.
Q. And who was the retainage being withheld by?

A. Gemstone, the owner.

Q. Okay. So my point simply was what you’re depicting
here in the retainage is the accounting of the retainage that was
withheld from APCO as you’re going forward on the Project.

A. That’s correct.'**

So all parties knew that the subcontract retention amounts were maintained with Gemstone
after APCO was terminated.

I. CabincTec entered into a ratification agreement with Camco.

144. After APCO left the Project, CabineTec signed a ratification agreement with

Camco whereby CabineTec agreed to complete its original scope of work for Camco.'®

1*® Testimony of Joe Pelan (APCO) Day 1, p. 98.

31 Testimony of Joe Pelan (APCO) Day 1, p. 98.

12 Testimony of Joe Pelan (APCO) Day 3, pp. 149-150.
'3 Testimony of Steve Parry (Camco) Day 5, p. 29.

134 Testimony of Steve Parry (Camco) Day 3, p. 30.

30
AAQ001852




o e N S N A W NN

N N N N N N N N e e s e el e ek e e
SN S U A WRN =S O e R W= O

28

MARK R. DENTON
DISTRICT JUDGE

DEPARTMENT THIRTEEN
. WAS VEGAS, NV 89155

145. CabineTec understood the ratification to mean that “you guys [APCO] were

stepping out and Camco was stepping in.”1%

146. CabineTec further clarified its understanding of the ratification agreement as
follows:

Q. Okay. Sir, but going forward from and after the point that
CabineTec signed the ratification agreement with Camco, you
knew and understood that Camco was going to be the
“contractor”, as that term was used in the original subcontract
that CabinetTec had for the project, correct?

A. So APCO was goinsg away and Camco was coming on. That’s
what was happening.'

147. In addition, the signed ratification agreement contained the following terms:

. “B. Subcontractor and Camco desire to acknowledge, ratify and agree to
the terms of the Subcontract Agreement, whereby Camco will replace
APCO as the “Contractor” under the Subcontract Agreement but, subject
to the terms of this Ratification, all other terms and conditions of the
Subcontract Agreement will remain in full force and effect.””!*8

. The ratification agreement acknowledged that $264,395.00 of work
remained to be finished on Building 8 and $264,395.00 on Building 9.'*
. 5, Ratification. Subcontractor and Camco agree that (a) the terms of the

Subcontract Agreement (as amended by this Ratification and including
all Amendments, Previously Approved Change Orders, and the Camco
Schedule) will govern their relationship regarding the Project, (b) Camco
will be the “Contractor” under the Subcontract Agreement, and (c)
Subcontractor and Camco agree to perform and fulfill all of the
executory terms, covenants, conditions and obligations required to be
performed and fulfilled thereunder by Subcontractor and Camco,
respectively.”160

Accordingly, all retention and future payments to CabineTec, which were executory

obligations, were Camco’s responsibility.

'35 Exhibit 3096; Testimony of Nicholas Cox (CabineTec) Day 3, p. 34;
Testimony of Mr, Thompson (CabineTec) Day 5, p. 60.

136 Testimony of Nicholas Cox (CabineTec) Day 3, p. 35.
' Testimony of Nicholas Cox (CabineTec) Day 3, p. 36.
1% Exhibit 183-1.
% Exhibit 183-2.
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148. After Gemstone could no longer pay Camco, CabineTec filed a complaint
against APCO and Camco and alleged that it entered into a ratification agreement with Camco:

10. On or about August 26, 2008, pursuant to Gemstone’s request
CABINETEC entered into a Ratification and Amendment of
Subcontract Agreement (the “Ratification”) with CAMCO,
whereby CAMCO agreed to the terms of the APCO Subcontract
and to replace APCO as the “Contractor” under the APCO
Contract. . . .

14. CABINETEC entered into the Ratification with CAMCO,
pursuant to Gemstone’s request, wherein CAMCO agreed to pay
CABINETEC for the services and materials on the Project.

15. Pursuant to, and in reliance upon, the aforementioned
Subcontract, Ratification and representations, CABINETEC
performed the work of providing services and materials (the
“Work.”)...'"!

APCO had no liability for the materials CabineTec provided to Camco and Gemstone after
termination.

149. The fact is, APCO paid (and even overpaid) CabineTec for materials delivered
to the Project while APCO was contractor. %2
150. CabineTec did not dispute this overpayment at trial.
151. CabineTec submitted two invoices while APCO was on the Project.'®?
152. Exhibit 148 is CabineTec’s first invoice to Camco for $70,836.00.164
153. CabineTec’s second invoice is for $72,540.00.'%°

154. The total amount due to CabineTec, less retention, was $129,038.40."%

"0 Exhibit 172-5.
161 Exhibit 156 at § 10-15.
'®2 Testimony of Mary Jo Allen (APCO) Day 3, pp. 131-132.

163 Exhibits Nos. 148, 150, 151, and 320-321, Calculation of CabineTec
overpayment; Testimony of Mary Jo Allen (APCO) Day 3, p. 130.

164 Testimony of Mary Jo Allen (APCO) Day 3, p. 130.
'3 Testimony of Mary Jo Allen (APCO) Day 3, p. 131.
186 Testimony of Mary Jo Allen (APCO) Day 3, p. 131.
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155. But APCO actually paid CabineTec a total of $161,262.00 for these two
167

invoices.
156. As such, CabineTec was overpaid $32,223.60 by APCO on the Project.
157. CabineTec did not submit a pay application for August 2008.'%
158. APCO is entitled to credit for this over payment.

J. CabineTec Claims retention against APCO.

159. When CabineTec originally filed suit CabineTec disclosed $19,547.00 in
damages against APCO in its complaint:

“50. As a result of the foregoing, and in accordance with the
principles of equity and common law, CABINETEC is entitled to
judgment in its favor, and against APCO in the amount of

$1 9,5;47.00, together with interest thereon at the highest legal
rate.”

160. And, CabineTec’s initial and first supplemental disclosures only disclosed
$30,110.95 in damages against APCO: “...National Wood seeks to recover those damages
claimed by CabineTec in i.ts complaint in intervention against APCO in the amount of
$30,110.95 and CAMCO in the amount of $1,125,374.94...”'"® The $30,110.95 represented
$19,547.00 in alleged retention, and $10,563.95 in interest and fees.!”!

161. Those were the only two disclosures CabineTec made before the close of
discovery, as was extended by the Court. Then on the eve of trial, CabineTec attempted to

disclose and seek $1,154,680.40 in damages against APCO.'"

17 Testimony of Mary Jo Allen (APCO) Day 3, p. 131.
168 Testimony of Mary Jo Allen (APCO) Day 3, p. 134.
1% Exhibit 156-8.

170 Exhibit 157 (CabineTec’s Initial Disclosure); Exhibit 158 (CabineTec’s First
Supplemental Disclosure), and Exhibit 159 (CabineTec’s Second Supplemental
Disclosure).

m Compare Exhibit 156, CabineTec’s Complaint to Exhibit 157, CabineTec’s
Initial Disclosure.

'72 Exhibit 159-6.
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162. Aside from the late disclosure there is no basis for that amount as it is
undisputed that CabineTec was paid every dollar it billed APCO, less retention,
notwithstanding the overpayrnent.I73

K. Helix’s claim for $505,021.00 in retention.

163. Helix’s designated PMK and Project Manager, Andy Rivera, confirmed that

Helix’s only claim in this litigation against APCO was for the retention of $505,021 00.17

164, Helix’s counse! admitted this limited claim in its opening statement.'”

165. And then at trial, Mr. Rivera confirmed Helix was only seeking retention and
not the unpaid invoices submitted to Camco:

Q. Sir, could you pull out Exhibit 44. And I want to make
sure my record’s clear. Exhibit 44 that I marked is, in fact, the
same summary that was found in Exhibit 535, page 252, that you
and Mr, Zimbleman went over; is that—

A. Correct.

Q. Okay. And does Exhibit 44 represent the damages that
you are seeking from APCO in this matter?

A. Yes.

Q. And do you recall if you were designated as the person
most knowledgeable for one of the topics being the damages that
Helix was seeking from APCOQ in these proceedings, correct?

A. Correct.

Q. And would you agree that as the PMK, you identified a
figure of $505,021 as the amount that Helix in this lawsuit claims
APCO owes it, correct?

A. Correct.

Q. And there are no other amounts that you identified in
your PMK depo as being APCO’s liability on this Project,
correct?

A. Correct.

Q. Okay. And we are in agreement that the 505—that’s
your handwriting, where you wrote: Retention?

A. Yes.

'3 Eixhibit 147 summarizing payments and relcases.

174 Exhibit 279, Testimony of Andy Rivera (Helix) Day 2, pp. 63-65; Helix’s
PMK Deposition at p. 52.

"5 Testimony, Day 1 at p. 10. (“...Helix remains to be unpaid $505,021, while
APCO was the general contractor. This is to say amounts still owing from pay
applications submitted to APCO, and yes, that is essentially our retention.”).

34.
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Q. And would it be fair to conclude that that retention
represents retention that had been accounted for and accrued
while APCO was serving as the prime contract — prime contractor
on the Project?

A. Yes.

Q. Prior to today has Helix ever billed APCO for that
retention?

A. No. No. I'm sorry.

Q. Do you have any information to suggest that APCO
ever received Helix’s retention from Gemstone?

A. 1 would not know.

Q. Okay. You don’t have any information to suggest that
APCO has collected Helix’s retention but not forwarded it on to
Helix, correct?

A. Correct.

Q. Okay. And in light of your summary within Exhibit 44,
would it be fair to conclude that all of the amounts that Helix
billed to APCO were, in fact, paid but for retention?

A. Yes.'’®

166. Helix received direct payments from APCO through May 2008.'"

167; After May 2008, Helix received payment for its APCO billings directly from
NCS through joint checks to Helix and APCO, which APCO endorsed over to Helix."'™

168. Helix’s first billing to Camco was on September 19, 2008.'”

169. Mr. Rivera admitted Helix is only seeking $505,021.00 in retention from APCO,
which Helix never billed APCO.'®

176 Testimony of Andy Rivera (Helix) Day 2, pp. 73-75.

"7 Testimony of Andy Rivera (Helix) Day 2, p. 61.

'78 Testimony of Andy Rivera (Helix) Day 2, pp. 61-64

' Exhibit 508, p. 1; Testimony of Andy Rivera (Helix) Day 2 at p. 65.

'%0 Testimony of Andy Rivera (Helix) Day 2, pp. 50 and 58. Exhibit 501, p. 393
is the spreadsheet Helix created of payments it applied for and received from APCO.
Helix’s Mr. Rivera admitted Helix was paid a total of $4,626,186.11 on the Project b
and through APCO, which reflected payment for work billed (and retention) tglroug

August 31, 2008. Testimony of Andy Rivera (Helix) Day 2, pp. 58-59; Exhibits 46-47,
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L. Retention never became due to Helix or CabineTec from APCO.

170. As noted above, both the Helix Subcontract and the CabineTec Subcontract
included an agreed upon retention payment schedule in Paragraph 3.8.

171. The evidence was undisputed, and even acknowledged by Helix and CabineTec,
that the level of completion and other preconditions of the retention payment schedule were not
met while APCO was the general contractor.

172. More specifically, Helix’s Mr. Johnson admitted Helix did not meet the
181

preconditions in Section 3.8 of the Subcontract to be entitled to retention:

Q. Well, let me ask it this way: Did Helix satisfy any of
these precondltlons found in paragraph 3.8 whlle APCO was the
general contractor on the prOJect'?

A. Not to my knowledge

173. CabineTec’s Mr. Thompson admitted that the buildings had to be drywalled and
painted before the cabinets were instatled"® and he had no documentation (daily reports,
photographs, etc.) that would confirm that CabineTec ultimately installed cabinets in Phase 1
for APCO."**

174. It is undisputed that neither Helix nor CabineTec presented any testimony that
they met the valid conditions precedent to payment to be entitled to retention.

175.  See Lucini-Parish Ins. v. Buck,'® (a party who seeks to recover on a contract has
the burden of establishing any condition precedent to the respective contract).

176. Instead, the Court saw pictures'®® and videos'®” confirming that Helix’s and

CabineTec’s work was not completed.

Helix May and June billings; Exhibit 49-50; APCO Checks to Helix, Exhibit 58, Exhibit
59, Exhlblt 60, Exhibit 61, Exhibit 66, Exhibit 75.

18] Testimony of Bob Johnson (Helix) Day 2, pp. 36-37.
'82 Testimony of Bob Johnson (Helix) Day 2, p. 19.

183 Testimony of Mr. Thompson (CabineTec) Day 5, p. 69.
'8 Testimony of Mr. Thompson (CabineTec) Day 5, p. 69.
185108 Nev. 617, 620, 836 P.2d 627, 629 (1992).
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177. The Court also heard unrefuted testimony that APCO was never paid from
Gemstone for Helix’s or CabineTec’s retention.'**

178. The fact is APCO and its subcontractors never got to the point where they could
request retention while APCO was the contractor.'®

179. To that end, Helix’s Mr. Johnson admitted that Helix did not present a claim to
APCO for any additional compensation for disputed claims or changes while APCO was on the
Project. 190

180. Helix’s Mr. Rivera admitted Helix has never billed APCO for retention, and that
all amounts that Helix did bill APCO were paid, less retention.'”!

181. The fact that Helix did not bill retention confirms that Helix recognized that
retention never became due from APCO under the retention payment schedule which governed
the same.

182. Both Helix and CabineTec rolled their retention account over to Camco and
Gemstone in their post-APCO billings as it was truly a Project and Gemstone liability."*?

183. APCO’s responsibility for retention under the subcontract’s retention payment
schedule was governed by the same.

184. That is confirmed by Helix’s and Camco’s conduct at the Project level through

their pay applications.m3

%6 Exhibit 32-38, 51-57, 108-114, 62-65, 67-74, 125-132, Pictures of Status of
Project; Testimony of Brian Benson (APCO) Day 3, pp. 53-71.

187 Exhibits 17-22, Videos of Project.

188 Testimony of Mary Jo Allen (APCO) Day 3, p. 144; Testimony of Joe Pelan
(APCQ) Day 1, p. 26.

'8 Testimony of Joe Pelan (APCO) Day 1, pp. 60 and 82; Testimony of Bob
Johnson (Helix) Day 2, pp. 36-37; Testimony of Joe Pelan (APCO) Day 3, p. 151.

19 Testimony of Bob Johnson (Helix) Day 2, p. 31.
%1 Testimony of Andy Rivera (Helix) Day 2, p. 74; Exhibits 43, 50, 61 and 75.

192 Exhibits 170-177, Helix billings to Camco and Exhibit 185, CabineTec’s
billings to Camco; Testimony of Mary Jo Allen (APCO) Day 3, pp. 129-130; Testimony
of Andy Rivera (Helix) Day 2, p. 74.
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M. Similarly, APCO never earned or received its retention,

185. Gemstone and/or its lender maintained the retention account.'**

186. APCO’s August 2008 pay application did not bill Gemstone for APCO’s

retention. '

187. In fact, APCO never billed Gemstone for retention'®® because APCO had not
earned the retention and thus was not entitled to it.'*’

188. And APCO never billed or received the retention funds from Gemstone for any

of the subcontractors.'*®

189. APCO never received CabineTec’s or Helix’s retention from Gemstone.'”

190. Helix’s Mr. Johnson admitted that Gemstone, not APCO, was holding its
retention.”%

191. And Helix admitted it had no information to suggest that APCO was ever paid
Helix’s retention.?!

192. Neither Helix nor CabineTec ever billed APCO for any of the materials or work

it performed after Camco signed its prime contract with Gemstone. 2

193 Compare Exhibit 58, Helix’s August 2008 pay application to APCO, to
reflecting $513,120.71 in retention to Exhibit 173, Helix’s September 2008 payment
application to Camco reflecting $553,404.81 in retention. See also, Exhibit 151 s) s. 1,2
CabineTec’s last pay application to APCO for $179,180.00 reflecting $17,9 5.00 in
retention, to Exhiﬁit—lt%, CabineTec’s first payment application to %amco showin
approved amount of $537,404.80 less $53,740.48 in retention. See also Exhibit 3
(Camco’s August 2008 draw request confirming retention was being held for the entire
project).

194 Testimony of Joe Pelan (APCO) Day 1, p. 30.

195 Exhibit 31; Testimony of Joe Pelan (APCO) Day 1, p. 45.
1% Testimony of Joe Pelan (APCO) Day 1, p. 30.

%7 Testimony of Joe Pelan (APCO) Day 1, p. 83.

18 Testimony of Mary Jo Allen (APCO) Day 3, p. 128.

1% Testimony of Joe Pelan (APCO) Day 3, p. 150.

20 Testimony of Bob Johnson (Helix) Day 2, p. 19.

201 Testimony of Bob Johnson (Helix) Day 2, p. 20.

292 Testimony of Joe Pelan (APCO) Day 1, p. 97.
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193. And notably, neither Helix nor CabineTec billed APCO nor submitted a claim
letter for the retention they now claim.”

194. In fact, CabineTec actually billed Camco for the retention it incurred under
APCO™

N. Helix also entered into a ratification agreement with Camco.

195. Helix’s Project Manager, Mr. Rivera understood that Gemstone purported to
terminate the Contract:

Q. Wouldn’t it be fair to say that based on
communications, both written and verbal, that you received from
APCO and/or Gemstone, you knew that Gemstone had purported
to terminate APCO’s prime contract?

A. We knew they were having issues.

Q. Okay. And those issues had culminated in APCO
purporting to terminate the prime contract and/or Gemstone
purporting to terminate the prime contract, correct?

A. Correct.205

196. In fact, during the August 2008 timeframe, Helix was getting information

directly from Gemstone.2%

197. Mr. Rivera admitted Helix was copied on certain communications between
APCO and Gemstone:

Q. And wouldn’t it be fair to say that you received copies
of certain communications from APCO to the owner, Gemstone,
whereby APCO indicated that we’re having payment issues and
we’re giving notice of our intent to exercise statutory rights to
suspend and/or terminate?

A. Something to that effect, yes. 2

23 Testimony of Joe Pelan (APCO) Day 1, p. 97; Testimony of Mary Jo Allen
(APCO) Day 3, p. 128 (as to CabineTec); Testimony of Joe Pelan (APCO) Day 3, p.
150.

2 pxhibit 3103 confirming CabineTec billed Camco for its retention. Testimony
of Nicholas Cox (CabineTec) Day 3, p. 38-39.

2 Testimony of Andy Rivera (Helix) Day 2, p. 75.
208 Testimony of Andy Rivera (Helix) Day 2, p. 76.
207 Testimony of Andy Rivera (Helix) Day 2, p. 76.
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Q. Okay. But do you recall receiving APCO generated
correspondence indicating to the owner, which was sent to
subcontractors as well, that APCO was suspending and/or
terminating its work, correct?

A. Correct.*®

198. Mr. Rivera also admitted Helix was performing work under Gemstone’s
direction by August 26, 2008:

Q. And from and after about August 26, 2008, Helix was
taking its direction from Gemstone and/or Camco, correct?

A. Gemstone.

Q. Okay. APCO was not directing, requesting any work
on behalf of Helix after September 5, 2008, correct?

A. Correct.

Q. And based on your personal involvement with
Gemstone and Camco, did you understand that, in fact, Camco
was replacing APCO as the prime contractor?

A. At that time did not know exactly how that was—the
agreement was going to be.

Q. Did you come to find out?

A. Yes.

Q. that was, in fact, the case?

A. Yes™®

199. Helix was directed to hook up power to the Camco trailer on August 26, 2008.2'°

200. Gemstone provided Helix with the Camco subcontract and Camco pay

applications,?!! and directed Helix to start directing its payment applications to Camco.?"?

201. On August 26, 2008 Camco sent Helix a checklist for starting work 2"

Among
the provisions included:

o RETENTION MONIES Final retention monies will only be
released to Camco Pacific from Owner when all Punch list

298 Testimony of Andy Rivera (Helix) Day 2, p. 77.

?® Testimony of Andy Rivera (Helix) Day 2, pp. 76-77. See also Testimony of
Bob Johnson (Helix) Day 2, p. 25.

219 Exhibit 171; Testimony of Bob Johnson (Helix) Day 2, p. 25.
21 Exhibit 170.

212 Testimony of Andy Rivera (Helix) Day 2, p. 66.

213 Exhibit 170.
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Items, Contract Items, and Close-Out Documents have been
fully completed and inspected by the owner. Any delay by a
single Subcontractor in completing this will delay the entire
project’s final payment. PLEASE DO NOT DELAY IN
COMPLETING YOUR PUNCHLIST ITEMS. Exhibit 170-3.

e D. Final Payment. Subcontractor shall not be entitled to
payment of the balance of the Contract Price, including,
without limitation, the Retainage, until (1) the Contract Work
has been completed to the satisfaction of Contractor, (2)
Subcontractor has submitted to Contractor an invoice for the
final payment accompanied by (i) a final complete list of all
suppliers and subcontractors whose materials or services have
been utilized by Subcontractor, (ii) all closeout documents
including, warranties, guarantees, as-builts, drawings,
operating and maintenance manuals and such other items
required of Subcontractor have been provided and such have
been accepted by Owner, (iii) executed unconditional lien
releases and waivers from Subcontractor and all of its
mechanics, subcontractors, and suppliers for the Contract
Work covered by all preceding progress payments, and (iv)
executed unconditional lien releases and waivers upon final
payment from all mechanics, subcontractors, and suppliers
who have previously received final payment, and conditional
lien releases and waivers upon final payment from
Subcontractor and each mechanic, subcontractor, and supplier
from which an unconditional lien release and waiver upon
final payment has not been submitted to Contractor, (3)
Contractor has received the corresponding final payment
from Owner, (4) Contractor has received evidence of
Subcontractor’s insurance required to be in place, (5) 45 days
have elapsed after a Notice of Completion has been recorded
or if a valid Notice of Completion is not recorded, upon
Subcontractor’s receipt of a written notice of acceptance of
the Contract Work that shall be given by Contractor not later
than 91 days after Contractor determines in good faith that the
Contract Work has been performed completed and in
acceptable manner and (6) all outstanding disputes related to
the Project have been resolved, and any liens against the
Project have been removed.?™.

214 Exhibit 170-11, 170-12.
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Having received these requirements, Helix continued on as the electrical subcontractor for
Camco after APCO’s termination.

202. Helix’s Andy Rivera admitted Helix’s technical scope of work remained the
same under Camco:

Q. Would it be fair to conclude the technical scope of
work remained the same as you transitioned to work with
Camco—

A. Yeah.

Q. —for Helix?

A. Yes2V

203. During the transition of APCO to Camco, Helix had a meeting with

Gemstone.'®

204. The purpose of that meeting was to: “represent that work was still proceeding,
nothing had changed with our contracts with the current APCO relationship, and that we were

to take direction for construction from Camco, and they wanted to negotiate a contract.”'’

205. Helix never sent APCO a letter or requested that APCO clarify or provide any
information to Helix on the status of its relationship to the Project.218

206. Camco presented Helix with a ratification agreement.”'

207. 1t was Camco’s intent and understanding that it was replacing APCO in the
Helix-APCO subcontract.?

208. Helix had a copy of the ratification agreement by at least September 3, 2008.2

213 Testimony of Andy Rivera (Helix) Day 2, p. 78.

218 Testimony of Bob Johnson (Helix) Day 2, p. 22.

17 Testimony of Bob Johnson (Helix) Day 2, pp. 22-23.

*!% Testimony of Bob Johnson (Helix) Day 2, p. 23.

219 Testimony of Bob Johnson (Helix) Day 1, p. 124.

220 Testimony of Steve Parry (Camco) Day §, pp. 28, 29 and 60.
22! Exhibit 172. Testimony of Bob Johnson (Helix) Day 2, p. 27.
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13

209. Helix understood the purpose of the ratification agreement as follows: “...they

[Camco] were stepping in as construction management for the project and that they were using

that agreement in order to proceed with — hold us as the subcontractor going forward.”*?

210, Camco’s understanding was the same, i.e. the ratification agreement formed the
basis of Camco’s agreement in allowing Helix to proceed on the Project.223

211. Helix continued working on the Project after receiving the ratification agreement
from Gemstone.”**

212. Camco sent Helix the ratification agreement with a September 4, 2008 letter that

included the following representations: “The conditional acceptance of this work is based on
the execution of a standard Camco Pacific Ratification Agreement... We have provided you a
copy of the Camco Pacific Ratification Agreement for your review and acceptance.”

213.  The Ratification Agreement contained the following additional terms:

. “B. Subcontractor and Camco desire to acknowledge, ratify and agree to
the terms of the Subcontract Agreement, whereby Camco will replace
APCO as the “Contractor” under the Subcontract Agreement but, subject
to the terms of this Ratification, all other terms and conditions of the
Subcontract Agreement will remain in full force and effect.”

. “5. Ratification. Subcontractor and Camco agree that (a) the terms of the
Subcontract Agreement (as amended by this Ratification and including
all Amendments, Previously Approved Change Orders, and the Camco
Schedule) will govern their relationship regarding the Project, (b) Camco
will be the “Contractor” under the Subcontract Agreement, and (c)
Subcontractor and Camco agree to perform and fulfill all of the
executory terms, covenants, conditions and obligations required to be
performed and fulfilled thereunder by Subcontractor and Camco,
respectively.”?

222 Testimony of Bob Johnson (Helix) Day 1, p. 124.

223 Exhibit 172. Testimony of Steve Parry (Camco) Day 5, p. 29,
24 Testimony of Bob Johnson (Helix) Day 2, p. 28.

2 Exhibit 172-5.
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214. Helix admitted it entered into a ratification agreement with Camco on
September 4, 2008 to continue on and complete the APCO scope of work. 2

215. Helix even added a document to the ratification entitled “Helix Electric’s

Exhibit to the Ratification and Amendment. %’

216. The Helix Exhibit to the Ratification and Amendment contained language
confirming that APCO was removed as the general contractor and that Helix submitted
$994,025.00 in change orders to APCO prior to August 26, 2008, the date Camco was using for
its ratification agrecment.228

217. Helix included a total contract price of $5.55 million for the Project, which was

its original contract price with APCO for Phase 1, and added $480,689.00 as approved change

orders under APCO to the total contract price.229

218. The proposed Helix Amendment to the ratification agreement also included the

following term: “All close out documents must be turned in before Camco Pacific can release

final payment.” 230

219. And although Helix has not produced a signed copy of the ratification

agreement, Helix has admitted entering into its ratification and amended subcontract agreement

in its complaint as follows:

18. On or about September 4, 2008, Helix entered into the
Ratification and Amendment of Subcontract Agreement (“CPCC
Agreement”) with Camco who replaced APCO as the general
contractor on the Project, to continue the work for the Property
(“CPCC Work™).

19. Helix furnished the CPCC Work for the benefit of and at the
specific instance and request of CPCC and/or Owner.

226 Exhibit 77, Helix Complaint, q18.

227 Exhibit 170; Testimony of Bob Johnson (Helix) Day 2, p. 42.

228 Exhibit 170; Testimony of Bob Johnson (Helix) Day 2, pp. 42-43.

22 Exhibit 170-54; Testimony of Bob Johnson (Helix) Day 2, p. 44; Exhibit 169-

23% Exhibit 169-1.
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20. Pursuant to the CPCC Agreement, Helix was to be paid an
amount in excess of Ten Thousand Dollars ($10,000.00)
(hereinafter “CPCC Qutstanding Balance”) for the CPCC Work.
21. Helix furnished the CPCC Work and has otherwise performed
its duties and obligations as required by the CPCC Agreement.
22. CPCC has breached the CPCC Agreement. ..

CPCC breached its duty to act in good faith by performing the
Ratification Agreement in a manner that was unfaithful to the
purpose of the Ratification Agreement, thereby denying Helix’s
justified expectations...?" ’

Helix’s Mr. Johnson admitted that Exhibit 172, the Ratification Agreement, was the document

that Helix referenced in its complaint (Exhibit 77) as the Ratification.?*?

o 0 A S A W N

220. Helix sought $834,476.45 against Camco.>’

10
221. Helix also admitted it had a contract with Camco/Gemstone for $8.6 million in
11
its lien documents. ™
12
222. The scope of work that Helix and CabineTec undertook on the Project was the
13
same as each had previously contracted with APCO for.23*
14
223. Helix did not have any further communication with APCO after Camco took
15
over the Project.236
16
224, That is because both knew that APCO was no longer involved and had no
17
further liability.
18
225. In fact, both Helix and CabineTec rolled their retention over into the Camco
19
billings.’
20
21 2! Exhibit 77.
22 232 Testimony of Bob Johnson (Helix) at Day 2, p. 28.
23 233 Testimony of Joe Pelan (APCO) Day 1 at p. 10.
3% Exhibit 512; Testimony of Bob Johnson (Helix) at Day 2, p. 29.
24 233 Exhibit 314 and Testimony of Bob Johnson (Helix) Day 2, p. 10.
25 236 Testimony of Bob Johnson (Helix) Day 2, p. 14.
26 27 Compare Exhibit 58, Helix’s last pay application to APCO to Exhibit 173,
Helix’s first payment application to Camco. See also Exhibit 176 and 177 showing
27 Helix’s retention rolled over. See also, Exhibit 150, CabineTec’s last pay application to
APCO, to Exhibit 185, CabineTec’s first payment application to Camco showing
28
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1 226. Helix's Andy Rivera specifically admitted that it rolled its $505,000.00 in
2 || retention billings over to Camco.” 8
3 227, After Helix and CabineTec went to work for Camco, neither sent APCO any
4 || further pay applications or billings for work they performed on the Project.”**
5 228. And it is undisputed that Helix submitted its September 2008 pay application
6 || for $354,456.90 to Camco.**?
7 229. That pay application tracked Helix’s full retainage of $553,404.81 for the
8 Project, not just work completed under Camco.?"!
9 230.  Helix also submitted its October 2008 billing for $361,117.44,2*? its
10| November 2008 pay application for $159,475.68,2* and its December 2008 billing for
11 $224,805.30 to Camco. 2*
12 0. Camco never completed the Project.
13 231. Camco never finished the Project’® and was never paid retention by
14| Gemstone 2%
15 232. Inits letter to the subcontractors dated December 22, 2008, Camco advised the
16 || subcontractors as follows:
17 [1]t has come to Camco Construction, Inc.’s attention that
18 funding for the completion of the Manhattan West project (the
19 CabineTec’s retention rolled over. See also, Exhibit 30 (Camco’s August 2008 draw
20 || request confirming retention was being held for the entire Project).
238 Testimony of Andy Rivera (Helix) Day 2, p. 74.
21 23 Testimony of Mary Jo Allen (APCO) Day 3, at pp. 127-128; Testimony of
29 Andy Rivera (Helix) Day 2, p. 76.
*% Exhibit 173-1.
23 21 Exhibit 173-2
24 *2 Exhibit 176-2.
25 3 Exhibit 177-4.
244 Exhibit 178-4.
26 % Testimony of Steve Parry (Camco) Day 5, p. 36.
27 % Testimony of Steven Parry (Camco) Day 5, p. 36.
28
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233,

“Project™) has been withdrawn. Camco recently received the
following emai! from [Gemstone]...As a result, Gemstone does
not have funds sufficient to pay out the October draw or other
obligations...Based on the foregoing facts and circumstances,
Camco has no other alternative but to immediately terminate all
subcontracts on the Project, including the agreement with your
company... you have acknowledged that Camco is not liable to
you for payment unless and until Camco receives the
corresponding payment from the Owner...Camco’s contract with
Gemstone is a cost plus agreement wherein the subcontracts and
supplies were paid directly by Gemstone and/or its agent, Nevada
Construction Services, based on the invoices and/or payment
applications submitted through voucher control... Therefore,
Camco has no contractual and/or statutory obligation to pay any
claim that may be alleged by any of the subcontractors and/or
suppliers on the Project... any claim for payment alleged against
Camco will result in additional fees, costs ... Therefore, all ¢claims
for payment must be directed to and/or alleged against Gemstone
and the Project.”¥’

Camco’s Parry was not able to tell if CabineTec billed Camco in August 2008,

Exhibit 218 and Camco’s first pay app to Gemstone.**®

234. Based on Camco’s last billing,2*? Exhibit 163, Camco’s best estimate of the

. Exhibit 220 is Camco’s second pay application for the Project, through
September 30, 2008.%* That pay application accounted $6,004,763.00 in
retention.””  Camco’s Parry admitted that Exhibit 220 does include

billings from Helix to Camco that Camco was passing on to
Gemstone.>'

. Exhibit 221 is Camco’s billing to Gemstone through October 31, 2008;

reflecting a total retention of $6,928,767.84 in retention.

. Exhibit 163 is Camco’s November 2008 billing, reflecting a total

retention of $7,275,991.08.

work completed on Phase 1 was 86%.°

%47 Exhibit 40 and Exhibit 39,

248 Exhibit 218; Testimony of Steven Parry (Camco) Day 35, p. 34.
249 Exhibit 220; Testimony of Steven Parry (Camco) Day 5, p. 32.
250 Exhibit 220; Testimony of Steven Parry (Camco) Day 5, p. 32.
2l Exhibit 220; Testimony of Steven Parry (Camco) Day 5, p. 33.
252 Testimony of Steve Parry (Camco), Day 3, p. 36.

253 Exhibit 163; Testimony of Steven Parry (Camco), Day 5, p. 36.
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P. The litigation,

235. On September 9, 2008, APCO brought an action against Gemstone for breach of

Contract and nonpayment.>*

236. Gemstone counterclaimed alleging that APCO breached the Contract.?*’

237. On November 4, 2008, the Project lender confirmed that it was reviewing

September’s pay application, and confirmed that the subcontractors would be paid for the work

256
performed for Camco.

238. In December 2008 Gemstone suspended work on the Project and advised Camco
and its various subcontractors that the lender was halting all financing for the Projecl.257

239. That led to the onslaught of liens and the related priority litigation.

240. On December 16, 2008, Camco officially terminated its prime contract with
Gemstone:

Pursuant to your notice to Camco on December 15, 2008,
Gemstone (a) has lost its funding for the ManhattanWest project
and (b) will be unable to meet its payment obligations pursuant to
Article VI of the Engagement Agreement. Furthermore,
Gemstone has failed to make payments to Camco pursuant to
Article VI of the Engagement Agreement for October 2008,
November 2008, and December 2008, and such failures are a
material breach of the Engagement Agreement. As Gemstone has
no means of curing such material breach in a timely manner, the
Engagement Agreement is terminated for cause, effective
December 19, 2008. Pursuant to our discussions, we understand
that you agree with the termination

and the effective date of termination.

Pursuant to our discussions and with Gemstone's consent, Camco
will immediately send notices to all of the subcontractors to
terminate their subcontract agreements. In Camco's termination
notice, we will ask the subcontractors to submit their payment
applications to Camco. Camco will review the payment

254 Exhibit 219.
33 Exhibit 226.
238 Exhibit 138.
237 Exhibit 48; Exhibit 138.
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applications and, if they appear proper, Camco will forward them
to Gemstone for payment.2 B

In response, Camco terminated the subcontracts with its subcontractors on December 22,
2008.7

241. On May 26, 2010, Judge Kathleen Delaney filed an Order Striking Defendant
Gemstone Development West, Inc.’s Answer and Counterclaims, and Entering Default for
failure to give reasonable attention to matters, failure to obtain new counsel, failure to appear at
hearings.?®®

242. OnJune 6, 2013, APCO filed a motion for summary judgment against
Gemstone. That Motion confirmed that APCO complied with all terms of the Agreement and
that Gemstone materially breached the Agreement by, among other things: (1) failing to make
payments due to APCO; (2) interfering with APCO’s relationships with its subcontractors; (3)
refusing to review, negotiate, or consider change order requests in good faith; (4) removing
APCO from the Project without valid or appropriate grounds; and (5) otherwise breaching the
terms of the Agreemcm.261

243. OnJune 13,2013, the Court (Judge Susan Scann) granted that motion.”** The
record does not reflect an order or judgment.

244. APCO did not receive any funds associated with its work from June, July or
August 2008 on the Project and never received its or any subcontractor’s retention.

245. APCO did cooperate with Gemstone to see that all subcontractors, including
Helix and CabineTec were paid all progress payments that were billed and due while APCO

was in charge.

258 Exhibit 165.
259 Exhibit 166-2.

%% Docket at May 26, 2010 Order St.riking Defendant Gemstone Development
West, Inc.’s Answer and Counterclaims, and Entering Default.

281 Docket at June 6, 2013, Motion for Summary Judgment against Gemstone.
262 Docket at Minutes from June 13, 2013.
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246. Despite APCO’s efforts, Helix and CabineTec are seeking to hold APCO
responsible for retention.

247. Any of the foregoing findings of fact that would be more appropriately
considered conclusions of law should be deemed so.

FROM the foregoing Findings of Fact, the Court makes the following

II. CONCLUSIONS OF LAW

Helix’s Claims Against APCO
A. Breach of Contract

1. In Nevada, there are four elements to a claim for breach of contract: *(1)
formation of a valid contract, (2) performance or excuse of performance by the plaintiff, (3)
material breach by the defendant, and (4) damages.”*%

2. Exhibit 45 is the Helix Subcontract, which represents the valid, final written
agreement between APCO and Helix.

3. Helix’s claim against APCO is for $505,021.00 in alleged retention.’® As a
condition precedent to payment for retention, the Helix Subcontract required Helix to properly
comply with the retention payment schedule in Section 3.8.28 Specifically, Section 3.8
required: (1) completion of the entire project, (2) owner acceptance, (3) final payment from
owner to APCQO, (4) final as-built drawings, and (5) releases. %

4, A party who seeks to recover on a contract has the burden of establishing any

condition precedent to the respective contract.”®’

3. Parties can agree to a schedule of payments.268

263 I aguerre v. Nevada System of Higher Education, 837 F.Supp.2d 1176, 1180
(D. Nev. 2011).

264 Testimony of Andy Rivera (Helix) Day 2, pp. 73-75.

263 Exhibit 45 at Section 3.8.

2% Exhibit 45 at Section 3.8.

287 See Lucini-Parish Ins. v. Buck, 108 Nev. 617, 620, 836 P.2d 627, 629 (1992).
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6. Parties can agree to proper conditions precedent to payment.269

7. Under Nevada precedent and legislative action, acceptance provisions are valid

conditions precedent to payment when not combined with a waiver of a mechanic’s lien rights.

270

8. NRS 624.624 was meant, inter alia, to ensure payment to subcontractors after

the owner paid the general for the subcontractor’s work. 2!

9. In the present action, the Helix Subcontract: (1) incorporated the Contract,?” (2)
confirmed that the subcontractors would be bound to Gemstone to the same extent APCO
was,?” and (3) contained a schedule of payments for both retention and change orders with
preconditions before APCO had an obligation to pay the subcontractors.™

10.  Only one of those preconditions involved Gemstone’s payment of retention to
APCO. The others concerned the right to receive payment, not the fact of payment.

11.  Pursuant to NRS 624.624(1)(a), payment was due to Helix in accordance with
the retention payment schedule or within 10 days after APCO received payment from

Gemstone:

NRS 624.624 Payment of lower-tiered subcontractor;
grounds and procedure for withholding amounts from

268 NRS 624.624(1)(a).

9 padilla Construction Company of Nevada v. Big-D Construction Corp, 386
P.3d 982 (Nev. 2016) (unpublished)(“Because the parties' subcontract contained a
payment schedule that required that Padilla be paid within ten days after IGT accepted
Padilla's work and paid CH_%ig—D for that work and it is undisputed that IGT never
accepted Padilla's work . . . the district court correctly found that payment never
%e}gesan%&dglz% to Padilla under the subcontract or NRS 624.624(1)(a); see generally,

270 Id.

7V padilia Construction Company of Nevada v. Big-D Construction Corp, 386
P.3d 982 (Nev. 2016) (unpublished).

212 Exhibits 45 and 149, Helix and CabineTec Subcontracts at Sections 1.1.
273 Exhibits 45 and 149, Helix and CabineTec Subcontracts at Sections 3.4.
27 14 at Section 3.8 and Atrticle 4.
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payment; rights and duties after notice of withholding, notice
of objection or notice of correction.

1. Except as otherwise provided in this section, if a
higher-tiered contractor enters into:

(a) A written Contract with a lower-tiered
subcontractor that includes a schedule for payments, the
higher-tiered contractor shall pay the lower-tiered
subcontractor: :

(1) On or before the date payment is due; or

(2) Within 10 days after the date the higher-tiered
contractor receives payment for all or a portion of
the work, materials or equipment described in a
request for payment submitted by the lower-tiered
subcontractor,

- whichever is earlier.

12.  These provisions place a time obligation on a higher-tiered contract to make
payment, but they do not restrict the right of the lower-tiered contractor to receive payment if
the higher-tiered contractor has not been paid. Section 3.8 of the Helix Subcontract contained a
retention payment schedule that was acknowledged and affirmed by Helix and APCO at trial.
As such, Helix needed to show that applicable and enforceable conditions precedent were
satisfied before APCO had to pay retention. See Lucini-Parish Ins. v. Buck,*”’ (a party who
seeks to recover on a contract has the burden of establishing any condition precedent to the
respective contract).

13.  Helix admitted that it did not comply with the applicable and enforceable

conditions precedent to be entitled to its retention payments from APCO.2"

73108 Nev. 617, 620, 836 P.2d 627, 629 (1992).

276 See Testimony of Helix’s Bob Johnson, Day 2 at pg. 19 (*Q. Well, let me ask
it this way: Did Helix satisfy any of these preconditions found in paragraph 3.8 while
APCO was the general contractor on the project? A. Not to my knowledge.”

52
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14.  Helix did not show: (1) completion of the entire Project, (2) final acceptance of

.the Project by Gemstone, (3) receipt of final payment from Gemstone to APCO, (4) delivery of

all as-builts and close out document, and (5) delivery of all final waivers and releases.

15.  Helix never sent APCO an invoice or billing for its retention.

16.  Accordingly, Helix’s retention payment was not due from APCO at the time
APCO was removed from the project.

17.  Asaresult, Helix’s first claim for relief for breach of contract for failing to pay
retention fails as a matter of law.

18.  Lastly, there is no contractual obligation for APCO to pay Helix for the work it
performed for Gemstone and/or Camco after APCO left the Project. Helix knowingly replaced
APCO with Camco under the Helix Subcontract on all executory obligations, including
payment for future work and retention.

B. Breach of the Implied Covenant of Good Faith and Fair Dealing

19.  Helix’s second claim for relief for breach of the covenant of good faith and fair
dealing also fails.

20.  In Nevada, “[e]very contract imposes upon each party a duty of good faith and
fair dealing in its performance and enforcement.”’” This implied covenant requires that parties
“act in a manner that is faithful to the purpose of the contract and the justified expectations of
the other party.”278
21. A breach of the implied covenant of good faith and fair dealing occurs when the

terms of a contract are complied with but one party to the contract deliberately contravenes the

intention of the contract.?”

71 4.C. Shaw Cont., Inc. v. Washoe Cnty., 105 Nev. 913,914, 784 P.2d 9, 9
(Nev. 1989) (quoting NRS 104.1203).

28 Morris v. Bank of Am. Nev., 110 Nev. 1274, 1278 n.2, 886 P.2d 454, 457 n.2
(Nev. 1994) (internal quotations omitted).

219 See Hilton Hotels v. Butch Lewis Prods., 107 Nev. 226, 232, 808 P.2d
919,923 (Nev. 1991).
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22.  To prevail on a theory of breach of the covenant of good faith and fair dealing, a
plaintiff must establish: (1) plaintiff and defendants were parties to a contract, (2) defendants
owed a duty of good faith to the plaintiff, (3) defendants breached that duty by performing in a
manner that was unfaithful to the purpose of the contract, and (4) plaintiff’s justified
expectations were denied.?* |

23.  The Nevada Supreme Court has held that good faith is a question of fact. 8!

24.  Helix claims APCO breached its duty of good faith and fair dealing by
“performing in a manner that was unfaithful to the purpose of the APCO Agreement.”282
25.  APCO acted in good faith with respect to Helix:

a. APCO paid Helix all sums Helix billed APCO through August 2008

(when APCO left the Projf:ct),283
b. APCO signed joint checks so that its subcontractors, including Helix,
would get paid, even though APCO was not getting paid,?*
C. APCO pulled its general contractor permits so that Camco could get
permits for the Project and APCO’s subcontractors could continue on
with the Project (less retention),”® and

d. APCO also financed the related appeal to obtain priority for Helix and

the other subcontractors once Gemstone shut the Project down.

280 porry v, Jordan, 111 Nev. 943, 948, 900 P.2d 335, 338 (Nev. 1995).

B Consolidated Generator-Nevada, Inc. v. Commins Engine Co., Inc., 114 Nev..
1304, 1312, 971 P.2d 1251, 1256 (Nev. 1998).

282 Exhibit 231, Helix’s amended complaint at § 27.

283 Exhibit 26; Exhibit 152; Testimony of Joe Pelan, Day 1 at pg. 67; Testimony
of Mary Jo Allen (APCO), Day 3 pg. 127 (as to Helix) and Testimony of Mary Jo Allen
(APCQ), Day 3 at pg. 128; Testimony of Joe Pelan (APCO), Day 1 at pg. 46; Testimony
of Joe Pelan (APCO), Day 1 at pg. 82.

% Exhibit 26. See also: Testimony of Joe Pelan (APCO), Day 1 at pg. 38;
Testimony of Joe Pelan (APCO), Day 1 at pg. 41.

2% Testimony of Joe Pelan (APCO), Day 1 at pg. 100.
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26.  Helix failed to present any evidence that APCO failed to act in good faith under
the Helix Subcontract or these circumstances. While it is undisputed that APCO did not pay
Helix the retention, there is no evidence that this non-payment was in bad faith.

27.  Asaresult, Helix’s second claim for breach of the implied covenant of good

faith and fair dealing of the subcontract fails as a matter of law.

C. Unjust Enrichment/Quantum Meruit
28.  Helix asserted breach of contract and unjust enrichment claims against
APCO .28

29.  APCO had a subcontract with Helix, Exhibit 45, Helix admitted the same in its
complaints, at trial, and in its May 10, 2010 Motion for Partial Summary Judgment Against
Gemstone (and corresponding errata), on file with this Court.

30.  An action based upon a theory of unjust enrichment is not available when there
is an express, written contract because no contract can be implied when there is an express
contract.?®” However, frustration of an express contract’s purpose can make unjust enrichment
an available remedy. See e.g. Restatement, Contracts 2d, §377.

31.  Even if the Helix Subcontract did not preclude an unjust enrichment/quantum
meruit theory of recovery (which it does), APCO was not unjustly enriched by Helix’s work.
The undisputed evidence confirms that APCO was not paid any amounts for Helix’s work that
it did not transmit to Helix, and APCO did not get to keep the property. Instead, APCO remains
unpaid $1,400,036.75 from the failed Project. 288
32.  Assuch, APCO was not unjustly enriched by Helix’s work.

286 See Exhibit 45, Helix Subcontract, and Exhibit 149, CabineTec Subcontract.

(199 )287 Leasepartner’s Corp. v. Robert L. Brooks Trust, 113 Nev. 747, 942 P.2d 182
1997).

288 Testimony of Mary Jo Allen (APCO), Day 3, p. 122.
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D. Mechanic’s Lien Foreclosure

33.  Helix’s fourth claim for relief was of a mechanic’s lien foreclosure, which also
fails.

34.  APCO was not the owner of the Project.

35.  The Project has already been foreclosed upon and the proceeds were awarded to
the lender. The Nevada Supreme Court affirmed the decision of the trial court that the lender
was entitled to keep the Project and related proceeds, and the subcontractors (and APCO) were
left with nothing. Thus, Helix cannot foreclose upon the property.

36.  APCO is not legally liable for any deficiency judgment because it is not the
party responsible for any deficiency. 289

E. Violation of NRS 624.606 through 624.630 ef seq.

37. NRS 624.624 is designed to ensure that general contractors promptly pay
subcontractors after the general contractor receives payment from the owner for the work
performed by the subcontractor.

38.  Here, it is undisputed that Exhibit 45, the Helix Subcontract is a written
agreement between APCO and Helix and contained a retention payment schedule in Section

3.8. Accordingly, pursuant to NRS 624.624(1)(a) payment is due on the date specified in the

subcontract.
39. The Helix Subcontract confirmed that Helix would get paid retention after it
met the five conditions precedent in the retention payment schedule.

40.  Itis undisputed that Helix never met the five preconditions in the subcontract’s

290

payment schedule.”™ Accordingly, payment of retention to Helix never became due under NRS

624 and Helix’s claim for a violation of NRS 624 fails.

282 NIRS 108.239(12); Nev. Nat'l Bank v. Snyder, 108 Nev. 151, 157, 826 P.2d
560, 563 (1992).

% Testimony of Bob Johnson (Helix) Day 2 at pg. 36 and 37

56
AAQ001878




[Y-T- - - Y Y S

[ T N R o T e T N R o L T T O e R S
1] & b W N e SN NN R W N e D

28

MARK R. DENTON
DISTRICT JUDGE

DEPARTMENT THIRTEEN
LAS VEGAS, NV 89155

41.  Additionally, Helix never billed APCO for its retention and APCO never
received Helix’s retention from Gemstone.

CabineTec’s claims against APCO

A, Breach of Contract

42.  InNevada, there are four elements to a claim for breach of contract: “(1)
formation of a valid contract, (2) performance or excuse of performance by the plaintiff, (3)

material breach by the defendant, and (4) damages.”®"'

43. Exhibit 149 is the CabineTec Subcontract, which represents the valid, final
written agreement between APCO and CabineTec.

44.  Exhibit 156, CabineTec’s Complaint (page 7, paragraph 50) confirms that
CabineTec’s principal claim against APCO is for $19,547.00 for retention.

45.  Asacondition precedent to payment for retention, the CabineTec Subcontract

required CabineTec to properly comply with the retention payment schedule in Section 3.8.%

Specifically, Section 3.8 required: (1) completion of the entire project, (2) owner acceptance,
(3) final payment from owner to APCO, (4) final as-built drawings, and (5) releases.”*?

46. A party who seeks to recover on a contract has the burden of establishing any
condition precedent to the respective contract.””*
47.  Parties can agree to a schedule of payments.”®

48.  Parties can agree to proper conditions precedent to payment.?*®

»! Laguerre v. Nevada System of Higher Education, 837 F.Supp.2d 1176, 1180
(D. Nev. 2011).

292 Exhibit 149, CabineTec Subcontract at Section 3.8.

293 Exhibit 149, CabineTec Subcontract at Section 3.8.

%% See Lucini-Parish Ins. v. Buck, 108 Nev. 617, 620, 836 P.2d 627, 629 (1992).
2P NRS 624.624(1)(a).

28 padilla Construction Company of Nevada v. Big-D Construction Corp, 386

P.3d 982 (Nev. 2016) (unpublished)(“Because the parties’ subcontract contained a
Bayment schedule that required that Padilla be paid within ten days after IGT accepted
adilla’'s work and paid Big-D for that work and it is undisputed that IGT never
accepted Padilla's work the district court correctly found that payment never became
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1 49.  Under Nevada precedent and legislative action, acceptance provisions are valid
2 || conditions precedent to payment when not combined with a waiver of a mechanic’s lien rights.
3 || 297
4 50. NRS 624.624 was meant, inter alia, to ensure payment to subcontractors after
5 || the owner paid the general for the subcontractor’s work. 2%
6 51.  Inthe present action, the CabineTec Subcontract: (1) incorporated the
7 Contract,”” (2) confirmed that the subcontractors would be bound to Gemstone to the same
8| extent APCO was, > and (3) contained a schedule of payments for both retention and change
9 || orders with preconditions before APCO had an obligation to pay the subcontractors.*”’
10 52.  Only one of those preconditions involved Gemstone’s payment of retention to
11 APCO, which never occurred. The others concerned the right to receive payment, not the fact
12} of payment.
13 53.  Pursuant to NRS 624.624(1)(a), payment was due to CabineTec in accordance
14 || with the retention payment schedule or within 10 days after APCO received payment from
15| Gemstone:
16 NRS 624.624 Payment of lower-tiered subcontractor;
17 grounds and procedure for withholding amounts from
payment; rights and duties after notice of withholding, notice
of objection or notice of correction.
18
19 1. Except as otherwise provided in this section, if a
higher-tiered contractor enters into:
20
21
22 due to Padilla under the subcontract or NRS 624.624(1)(a); see generally, NRS
23 624.626.
297 14
24 %8 padilla Construction Company of Nevada v. Big-D Construction Corp, 386
25 P.3d 982 (Nev. 2016) (unpublished).
2% Exhibits 45 and 149, Helix and CabineTec Subcontracts at Sections 1.1.
26 3% Exhibits 45 and 149, Helix and CabineTec Subcontracts at Sections 3.4.
27 %" Id. at Section 3.8 and Article 4.
28
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(a) A written Contract with a lower-tiered
subcontractor that includes a schedule for payments, the
higher-tiered contractor shall pay the lower-tiered
subcontractor:

(1) On or before the date payment is due; or

(2) Within 10 days after the date the higher-tiered
contractor receives payment for all or a portion of
the work, materials or equipment described in a
request for payment submitted by the lower-tiered
subcontractor,

- whichever is earlier.

These provisions place a time obligation on a higher-ticred contractor to make
payment but they do not restrict the right of a lower-tiered contractor to receive
payment if the higher-tiered contractor has not been paid.

54.  Section 3.8 of the CabineTec Subcontract contained retention payment
schedules that were acknowledged and affirmed by CabineTec and APCO at trial. As such,
CabineTec needed to show that applicable and enforceable conditions precedent were satisfied
before APCO had to pay retention. See Lucini-Parish Ins. v. Buck,®” (a party who seeks to
recover on a contract has the burden of establishing any condition precedent to the respective
contract).

55.  CabineTec did not even attempt to show: (1) completion of the entire Project,
(2) final acceptance of the Project by Gemstone, (3) receipt of final payment from Gemstone to
APCO, (4) delivery of all as-builts and close out document, and (5) delivery of all final waivers
and releases.

56.  CabineTec did not meet its burden of proof and APCO never received
CabineTec’s retention to trigger the 10 day period.

57.  Accodingly, CabineTec’s retention payment never became due from APCO.

302 108 Nev. 617, 620, 836 P.2d 627, 629 (1992)
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58.  Asaresult, CabineTec’s first claim for relief for breach of contract fails as a
matter of law.

59.  There is no contractual obligation for APCO to pay CabineTec for the work it
performed for Gemstone and/or Camco after APCO left the Project. CabineTec knowingly
replaced APCO with Camco under the CabineTec Subcontract on all executory obligations,
including payment for future work and retention. .

60. NRCP 16.1(a)(1)(¢c) requires that a plaintiff “must, without awaiting a discovery
request, provide to other parties . . . [a] a computation of any category of damages claimed
by the disclosing party, making available for inspection and copying under Rule 34 of the
documents or other evidentiary matter... on which such computation is based, including
materials bearing on the nature and extent of injuries suffered.. 308

61. A plaintiff “is not excused from making its disclosures because it has not fully
completed its investigation of the case.”"

62. NRCP 16.1(a)(c) requires that parties voluntarily disclose “[a] computation of
any category of damages claimed by the disclosin_g party” and documents to support the
305

computation.

63.  Under NRCP 26(e)(1), a plaintiff must immediately supplement its initial
damages computation if it “learns that in some material respect the information disclosed 1s

307 (finding a second disclosure so

incomplete or incorrect.™3% See Keener v. United States,
substantially different from the first that it could not qualify as a correction of an incomplete or

inaccurate expert report).

3BNRCP16.1(a)(1)(c)(emphasis added).
304
Id.
3BNRCP 16.1(a)(1)(c).
3% NRCP 26(e)(1).
397 181 F.R.D. 639, 640 (D. Mont. 1998)
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64.  CabineTec’s complaint alleged $19,547.00 against APCO %

65.  CabineTec’s initial, and first supplemental disclosures disclosed $30,110.95 in
damages against APCO, which included interest and fees on the retention amount of
$19,547.00.°%

66.  Those were the only disclosures that CabineTec made prior to the close of
discovery, as extended by the Court,

67.  CabineTec’s damage claims against APCO are limited to $30,110.95.

68.  National Wood’s Second Supplemental Disclosure containing amended
damages was filed on November 13,2017, two weeks before a November 28 trial date. This
supplement increases the damages from $30,110.95 to $1,154,680.40, a 3600% increase.

69.  APCO has been prejudiced as a result of this late disclosure as APCO described
in its motion in limine, and National Wood’s error in not disclosing its damages pursuant to
these rules was not harmless.

70.  CabineTec/National Wood has no adequate justification for its repeated failure
to comply with Rule 16.1(a)’s disclosure requirements.

71.  CabineTec did not present any testimony confirming it met any of the conditions
in Section 3.8. Instead, CabineTec’s Mr. Thompson admitted that the buildings had to be

d*1% and he had no documentation (daily

drywalled and painted before the cabinets were installe
reports, photographs, etc.) that would confirm that CabineTec ultimately installed cabinets in

Phase 1 for APCO."

39 Exhibit 156-8.

309 Exhibits 157 (CabineTec’s initial disclosures); Exhibit 158 (CabineTec’s First
Supplemental Disclosure), and Exhibit 159 (CabineTec’s second supplemental
disclosure).

1% Testimony of Mr. Thompson (CabineTec) at Day 5 p. 69.
! Testimony of Mr. Thompson (CabineTec) at Day 5 p. 69.
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B. Breach of the Implied Covenant of Good Faith and Fair Dealing

72.  In Nevada, “[e]very contract imposes upon each party a duty of good faith and
fair dealing in its performance and enforcement.”'? This implied covenant requires that
parties “act in a manner that is faithful to the purpose of the contract and the justified
expectations of the other party.”313 |

73. A breach of the implied covenant of good faith and fair dealing occurs when the
terms of a contract are complied with but one party to the contract deliberately contravenes
the intention of the contract.>"

74.  To prevail on a theory of breach of the covenant of good faith and fair dealing, a
plaintiff must establish: (1) plaintiff and defendants were parties to a contract, (2)
defendants owed a duty of good faith to the plaintiff, (3) defendants breached that duty by
performing in a manner that was unfaithful to the purpose of the contract, and (4) plaintiff’s
justified expectations were denied.*"’

75.  The Nevada Supreme Court has held that good faith is a question of fact. >
76.  APCO acted in good faith with respect to CabineTec:
a. APCO paid CabineTec all sums CabineTec billed APCO through August
2008 (when APCO left the Projc:ct),317

b. APCO signed joint checks so that its subcontractors, including

CabineTec, would get paid, even though APCO was not getting paid,>'®

32 4.C. Shaw Cont., Inc. v. Washoe Cnty., 105 Nev. 913,914, 784 P.2d 9, 9
(Nev. 1989) (quoting NRS 104.1203).

3 Morris v. Bank of Am. Nev., 110 Nev. 1274, 1278 n.2, 886 P.2d 454, 457 n.2
(Nev. 1994) (internal quotations omitted).

31 Qee Hilton Hotels v. Butch Lewis Prods., 107 Nev. 226, 232, 808 P.2d
919,923 (Nev. 1991).

13 Perry v, Jordan, 111 Nev. 943, 948, 900 P.2d 335, 338 (Nev. 1995).

31 Consolidated Generator-Nevada, Inc. v. Commins Engine Co., Inc., 114 Nev.,
1304, 1312, 971 P.2d 1251, 1256 (Nev. 1998).

317 Exhibit 26; Exhibit 152; Testimony of Joe Pelan, Day 1, pp. 46, 67 and 82;
Testimony of Mary Jo Allen (APCO) Day 3, p. 128.
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c. APCO pulled its general contractor permits so that Camco could get
permits for the Project and APCO’s subcontractors could continue on
with the Project (less retention),**® and

d. APCO also financed the related appeal to obtain priority for CabineTec
and the other subcontractors once Gemstone shut the Project down.

77.  CabineTec failed to present any evidence that APCO failed to act in good faith
under the CabineTec Subcontract. While it is undisputed that APCO did not pay CabineTec the
retention, there is no evidence that this non-payment was in bad faith.

78.  Asaresult, CabineTec’s second claim for breach of the implied covenant of
good faith and fair dealing of the subcontract fails as a matter of law.

C. Unjust Enrichment/Quantum Meruit

79.  CabineTec asserted breach of contract and unjust enrichment/ quantum meruit
claims against APCO %

80.  APCO had a subcontract with CabineTec, Exhibit 149,

81.  An action based upon a theory of unjust enrichment is not available when there
is an express, written contract because no contract can be implied when there is an express
contract.’®' However, frustration of an express contract’s purpose can make unjust enrichment
an available remedy. See e.g. Restatement, Contracts 2d, §377.

82.  Even if the CabineTec Subcontract did not preclude an unjust
enrichment/quantum meruit theory of recovery (Which it does), APCO was not unjustly

enriched by CabineTec’s work. The undisputed evidence confirms that APCO was not paid any

3% Exhibit 26. See also: Trial Testimony of Joe Pelan (APCO) Day 1 at p. 38;
Testimony of Joe Pelan (APCQO) Day 1 at p. 41.

3¥ Testimony of Joe Pelan (APCO) Day 1 at p. 100.
320 Spe Exhibit 149, CabineTec Subcontract.

(1997)32' Leasepartner’s Corp. v. Robert L. Brooks Trust, 113 Nev. 747, 942 P.2d 182
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amounts for CabineTec’s work that it did not transmit to CabineTec, and APCO did not get to
keep the property. Instead, APCO remains unpaid $1,400,036.75 from the failed Project.**
83.  Assuch, APCO was not unjustly enriched by CabineTec’s work.
D. Violation of NRS 624.606 through 624.630 et seq.

84.  NRS 624.624 is designed to ensure that general contractors promptly pay
subcontractors after the general contractor receives payment from the Owner for the work
performed by the subcontractor. -

85. Here, it is undisputed that Exhibit 149, the CabineTec Subcontract is a written
agreement between APCO and CabineTec and contained a retention payment schedule in
Section 3.8. Accordingly, pursuant to NRS 624.624(1)(a) payment is due on the date specified
in the subcontract.

86. The CabineTec Subcontract confirmed that CabineTec would get paid retention
after it met the five conditions precedent in the retention payment schedule.

87.  Itis undisputed that CabineTec never met the five preconditions in the
subcontract’s payment schedule. Accordingly, payment of retention to CabineTec never
became due under NRS 624 and CabineTec’s claim for a violation of NRS 624 fails.

88.  Additionally, CabineTec never billed APCO for its retention and APCO never
received CabineTec’s retention from the Owner. CabineTec rolled its retention over to Camco
as a Project liability, and actually billed its retention to Camco.

E. Monies Due and Owing

89.  CabineTec has failed to prove that it is due monies from APCO.
90.  “The word due always imports a fixed and settled obligation or liability.%
91.  Exhibit 149 governed the relationship between the parties and it was subject to

the retention payment schedule in Section 3.8.

322 Testimony of Mary Jo Allen (APCO), Day 3, p. 122.
32 Black's Law Dictionary, Sixth Edition, 1990.
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92.  Payment never became due under Section 3.8 for the reasons set forth above.

F. Account Stated

93.  CabineTec’s claim for account stated fails.

94.  InNevada, “[a]n account stated may be broadly defined as an agreement based
upon prior transactions between the parties with respect to the items composing the account and
the balance due, if any, in favor of one of the parties.”m

05.  “To effect an account stated, the outcome of the negotiations must be the
recognition of a sum due from one of the parties to the other with a promise, express or
implied, to pay that balance.”*

96. “The genesis of an account stated is the agreement of the parties, express or
implied.”*®* APCO and CabineTec had an express written agreement that governed their
relationship.

97.  APCO and CabineTec did not have any prior transactions with respect to the
items composing any account.

98.  No evidence was presented that APCO agreed that any sum was due. Instead,
APCO disputed any payment obligation.

99,  APCO and CabineTec have not agreed to any other payment provisions outside

of Exhibit 149 and this claim fails.

Helix and CabineTec ratified their subcontracts with Camco.

100. “Ratification of a contract occurs when one approves, adopts, or confirms a

contract previously executed by another.. N

( )32“ Old W. Enterprises, Inc. v. Reno Escrow Co., 86 Nev. 727,729,476 P.2d 1, 2
1970).

325 Id.
326 Id.
327 Id
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1 101. Ratification may be express or implied by the conduct of the parties.””® The

2 party to be charged with ratification of such a contract must have acted voluntarily and with full

3 knowledge of the facts.>?

4 102. “A person ratifies an act by manifesting assent that the act affects the person's

S legal relations or conduct that justifies a reasonable assumption that the person so consents.”°

6 103.  “Any conduct which indicates assent by the purported principal to become a

7 party to the transaction or which is justifiable only if there is ratification is sufficient, and even

8| silence with full knowledge of the facts may operate as a ratification.™?’

9 104. “If a person makes a manifestation that the person has ratified another's act and
10} ine manifestation, as reasonably understood by a third party, induces the third party to make a
11| detrimental change in position, the person may be estopped to deny the ratification.”**?

12 105. “A valid ratification by the principal relieves the agent from any liability to the
13 principal which would otherwise result from the fact that the agent acted in an unauthorized
14 way or without authority.”>
15 106. Helix legally admitted it ratified the Helix/APCO subcontract to the Court and to
16 || APCO in its complaint, thereby replacing Camco for APCO in all executory obligations under
17 || the Helix Subcontract, including payment for retention and future work.
18 107. CabineTec signed a ratification agreement with Camco.
19 108.  After APCO left the Project, Helix and CabineTec took direction from
20| Gemstone or Camco, not APCO.
21
22
23 2 17A Am Jur 2d Contracts § 10.
24 2 1d.
25 339 3 Am Jur 2d Agency § 169.
EE
26 323 Am Jur 2d Agency § 171.
27 33I2A CI.S. Agency § 85.
28 '
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109. Helix and CabineTec submitted billings to Camco including rolling over the
retention they now seek from APCO, and each performed work under the ratified original
scope of work.

110. None of the ongoing work was done for or on behalf of APCO and there is no
legal authority that would make APCQ liable for their ongoing work on the Project, or the
Project retention.

111. Helix never billed APCO for retention because it never became due.***

112. Helix and CabineTec waived all ¢laims against APCO by knowingly contracting
to work on the Project for Camco/Gemstone and rolling their retention over to Camco and
Gemstone.

113.  When Helix and CabineTec ratified their subcontracts with Camco, they

33 (“The ratification, by subcontractor's

replaced APCO. See Foley Co. v. Scottsdale Ins. Co.,
liability insurer, of its general agent's allegedly unauthorized placement of coverage released
the general agent from liability to the insurer.”); Brooks v. January,>*® (holding that because a
dissident faction of a church congregation ratified their pastor's unauthorized sale of property,
the pastor was relieved from liability to the church); Southwest Title Ins. Co. v. Northland
Bldg.,3 37 (holding that because the title insurance company ratified its agent's arguably
unauthorized actions, the agent could not be held liable to the title insurance company),

Rakestraw v. Rodrigues, 338 (holding that because a wife ratified forgery of her name on a deed

of trust, the agent was relieved of liability to the principal).

33 CabineTec admittedly sent one billing for the full amount of CabineTec’s
delivered (but uninstalled) cabinets that incorrectly included retention. Retention clearly
was not due under the retention payment schedule.

335 28 Kan. App. 2d 219, 15 P.3d 353 (2000)
336 116 Mich.App. 15, 321 N.W.2d 823 (1982)

337 542 S.W.2d 436 (Tex.App.1976), rev'd in part on other grounds 552 S.W.2d
425 (Tex.1977)

338 ¢ Cal.3d 67, 104 Cal.Rptr. 57, 500 P.2d 1401 (1972)
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114. CabineTec and Helix ratified their subcontracts with Camco and discharged

APCO.

The Subcontracts were assigned to Gemstone.

115. The following factors are relevant in determining whether an assignment of a
construction contract took place: which party was responsible for the administration of the
project, which party ensured the design was correctly carried out, who paid the subcontractors
and materialmen, which party answered questions from the owner, which parties were on the

job site, which party had ongoing involvement with the project, and which party was

corresponding with the owner.***

116. These factors weigh in APCO’s favor. Each party’s behavior is consistent with

the assignment of the Helix and CabineTec Subcontracts to Gemstone:

. Gemstone: Gemstone attempted to “terminate” the APCO/Gemstone prime
contract and stopped giving direction and/or orders to APCO. Gemstone told the
subcontractors to stop working for APCO and that their contracts would be
assumed by Camco. Gemstone also ordered APCO off the site.

. Camco: Camco started giving direction to the subcontractors and dictating their
work. Camco sent subcontracts and/or Ratification agreements to both Helix and
CabineTec. It engaged in negotiations of the respective subcontracts, and it
received billings directly from Helix and CabineTec, including the rollover of
their retention.

. Helix: Helix did not contact APCO after August 2008 and remained on-site
working directly for Gemstone and Camco. It engaged in subcontract
negotiations for the same scope of work as it had initially subcontracted for with
APCO with Camco, and took direction and performed work under Camco’s and
Gemstone’s direction. Helix submitted pay applications to Camco and even
rolled its retention account over to Camco billings. Helix also represented that it
signed a ratification Contract and subcontract with Camco in its complaint and
its amended complaint.

. CabineTec: CabineTec did not contact APCO after August 2008 and remained
on-site working for Camco. It engaged in subcontract negotiations for the same
scope of work as it had initially subcontracted for with APCO with Camco, and
took direction and performed work under Camco’s direction. CabineTec

339 ] Christopher Stuhmer, Inc. v. Centaur Sculpture Galleries, Ltd., Inc., 110
Nev. 270, 274, 871 P.2d 327, 330 (1994)
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submitted pay applications to Camco including all retention. CabineTec also
signed a ratification agreement with Camco.

° APCO: APCO was off-site and did not dictate or control the subcontractors’
work. It did not have any communication with Gemstone or the subcontractors
after August 2008. It did not participate in construction related meetings, did not

receive billings from subcontractors, or submit payment applications on behalf
of subcontractors. In fact, Helix never invoiced APCOQ for its retention.

117. The Contract contained a subcontract assignment provision that assigned
Gemstone APCO’s subcontracts upon termination of the Contract.>**

118. The Contract was incorporated into the subcontracts.>*!

119. Once APCO left the Project, the Helix and CabineTec Subcontracts were
assigned to Gemstone per Gemstone’s written notice to APCO.

120. Once Gemstone had those Subcontracts, it facilitated Camco’s assumption of
those subcontracts.**

121. After the subcontracts were assigned, Gemstone/Camco were responsible for all
3

executory obligations including payments for retention and future wor

122, An assignment took place thereby making Gemstone/Camco the party

responsible for payment to the subcontractors.

Helix and CabineTec waived any right to pursue APCO.

123.  “Waiver requires the intentional relinquishment of a known right,”***

124. “If intent is to be inferred from conduct, the conduct must clearly indicate the

party's intention. %’

390 Exhibit 2 at 10.4.

3! See Sections 1.1 of Helix and CabineTec subcontracts. Helix’s Mr. Johnson
admitted it was Helix’s practice to request and review an incorporated prime contract.
Testimony of Bob Johnson (Helix) Day 2, p.16.

342 See Exhibit 170/169 Helix’s subcontract and Helix Amendment with Camco;
and Exhibit 184, CabineTec’s subcontract with Camco.

343 See Exhibit 2, Section 10.4.

¥ Nevada Yellow Cab Corg. v. Eighth Judicial Dist. Court ex rel. Cty. of Clark,
123 Nev. 44, 49, 152 P.3d 737, 740 (2007) (internal citations omitted).
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125.  “Thus, the waiver of a right may be inferred when a party engages in conduct so
inconsistent with an intent to enforce the right as to induce a reasonable belief that the right has
been rc:linquished.”346

126. In this case, CabineTec’s and Helix’s intent was clear: they understood that
APCO left the Project. They entered into ratification agreements with Camco and continued
working for Camco and Gemstone on the Project without any further dealings with APCO.

127. Helix and CabineTec did not negotiate entirely new contracts and their
subsequent billings to Camco depicted their retention that was being held by Gemstone, not
APCO. They took orders and direction from Camco employees. They sent billings to Camco.
They submitted change orders to Camco. They showed up to the Project at Camco’s direction
and Camco ultimately informed them the Project had shut down. By pursuing this course of
action, it was clear that none of the parties believed APCO was the general contractor on the
Project. This conduct is entirely inconsistent with any claim that APCO was the general
contractor and was responsible for retention or other future payments. APCO paid Helix and
CabineTec all amounts due while APCO was the general contractor.

Any of the foregoing conclusions of law that would more appropriately be considered to
be findings of fact shall be so deemed.

ORDER

NOW, THEREFORE, the Court hereby directs entry of the foregoing Findings of Fact
and Conclusions of Law; and

IT IS FURTHER ORDERED that, based upon the foregoing Findings of Fact and

Conclusions of Law, and those made regarding the other parties and claims involved in the
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consolidated cases, the Court shall issue a separate Judgment or Judgments reflective of the

same at the appropriate time subject to further order of the Court.

/e

DISTRICT COURT JUDGE

DATED this day of April, 2018.

CERTIFICATE

I hereby certify that on or about the date filed, this document was Electronically

Served to the Counsel on Record on the Clark County E-File Electronic Service List.

LORRAINE TASHIRO
Judicial Executive Assistant

Dept. No. XIII

71
AAQ001893




AT-JEN- - B - Y I

[ T T T T . T T Y =Sy =Y
o N @ ) N AW N e D

810¢ 87 ydv
A3AI303Y

b
[ ¥

18002 THL 40 M¥TTO
sl
<

N NN

th & W

NN
~ X

28

MARK R. DENTON
DISTRICT JUDGE

DEPARTMENT THIRTEEN
LAS VEGAS, NV BB155

Electronically Filed
4/26/2018 11:08 AM
Steven D. Grierson

CLERK OF THE COU
DISTRICT COURT C&»—A 'ﬁw

CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada corporation, )
C)
Plaintiff(s), } CASENO. 08A571228

) DEPT.NO. XIII

VS. )
) (Consolidated with A574391;

GEMSTONE DEVELOPMENT WEST, INC,, etal., ) A574792; A577623; A580889;
) AS583289; A584730; A587168;
) AS589195; A592826; A596924;
) AS97089; A606730; A608717,
) A608718)
)
)

Defendant(s).

AND ALL RELATED CLAIMS.

E&E FIRE PROTECTION, LLC’S FINDINGS OF FACT
AND CONCLUSIONS OF LAW

The trial before the Court of E&E Fire Protection, LLC’s (hereinafter referred to as
‘E&E”) claims against CAMCO PACIFIC CONSTRUCTION COMPANY, INC. (hereafter
referred to as “CAMCO") and Fidelity And Deposit Company of Maryland (hereafter referred to
ps “Fidelity™) was held February 6, 2018 (other Plaintiffs\Claimants having previously tried their
cases). T. James Truman, Esq. of the Law Firm of T. JAMES TRUMAN & ASSOCIATES
represented the Plaintiff E&E, and Steve Morrnis, Esq. of MORRIS LAW GROUP represented
CAMCO and Fidelity. The Court having heard the testimony of the witnesses and having received
and reviewed the evidence submitted to the Court, hereby enters its Findings of Fact and
Conclusions of Law:

FINDINGS OF FACT

1. Plaintiff E&E is and was at all times relevant hereto, a Nevada limited liability

company authorized to do business in the County of Clark, State of Nevada and licensed by the

AAQ001894 :
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Nevada State Contractor’s Board under license number 26348A.

2. CAMCO is a corporation which was active and authorized to and doing business in
the State of Nevada, Clark County during the time of the allegations in this matter.

3. Fidelity provided bond number 8739721 in the amount of $50,000.00 on behalf of
Defendant CAMCO, for the purpose of allowing CAMCO to be licensed by the Nevada State
Contractors Board. One of the purposes of the boﬁd 1s 10 pay those laborers and suppliers of
material who are not paid by CAMCO. E&E is within the class of persons for whose benefit the
bond was provided.

4. Beginning in the late summer or early fall of 2008, CAMCO acted as the General
Contractor for the Manhattan West construction Project in Las Vegas, Nevada (hereafier referred
o as “the Project”).

5. On or about August 26, 2008, CAMCO subcontracted with E&E to perform some
pf the work at the Project. Accordingly, the parties entered into an “Agreement Between
Contractor And Subcontractor” on that date (hereafter referred to as “the Agreement™). Exhibit
D001,

6. E&E had previously provided bids to Gemstone Development for the Project, but
such bids (at least the amount of such bids) were adopted by and integrated into the Agreement.
See Exhibits 2000, 2001.

7. Once the Agreement was executed by the parties, E&E performed the work as
required under Exhibit 2001. CAMCO never provided E&E with a written notice of termination
pf the Agreement with cause for non-performance, nor did CAMCO ever dispute any of the
invoices or charges presented by E&E. Indeed, the undisputed testimony at trial was that CAMCO
had never voiced any disapproval or disagreement with any of E&E’s work on the Project at any

time.
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8. The original sum of E&E’s work under the Agreement was $3,823,529.00. Exhibit
2002.

9. E&E presented to CAMCO a total of three (3) change orders for additional work
peyond the scope of the parties’ Agreement. Exhibit 2003, pages EEF053-EEF061. While these
broposed change orders appear to have originally been submitted to Gemstone Development,
subsequent documents, and the testimony of E&E’s Manager, Mike Evans, demonstrate that such
change orders were also submitted to CAMCO. Exhibit 2004, pages EEF071, EEF072. The total
amount of the change orders was $1,323,635.00. Exhibit 2002. CAMCO did not provide written
Hisapproval of the change orders to E&E within 30 days of any of the change orders in question.
10.  E&E received a total of $1,092,121.34 in payments on the Project. Exhibit 2002. In
December, 2008, funding for the Project was terminated, work on the Project ceased, and lien
claimants who claimed to be owed money on the Project filed liens and lawsuits. Exhibit 2005.
E&E submitted requests for payment to CAMCO prior to the shut down of the Project, by way of
two (2) Payment Requests dated September 26, 2008 and October 26, 2008. Exhibit 2004, pages
EEF071, EEF072, respectively. After deducting the sole payment E&E received on the Project
from the original contract price under the Agreement, together with the total of E&E’s change
prders, E&E is still owed the amount of $3,795,218.91.

11.  CAMCO has not paid E&E for the outstanding balance on the Agreement.

12. E&E performed the work on the Project as required under the Agreement.

13. Because it was not paid the balance due of $3,795,218.91 for the aforementioned
work, E&E recorded a Notice of Lien on February 4, 2009 in the office of the Clark County
Recorder in Book No. 20090204 as Instrument No. 0000167 (the “Lien”), (Exhibit 2002, page
EEF046), and served the same on CAMCO. Exhibit 2002, pages EEF047, EEF050. E & E filed its

Statement of Facts Constituting Lien Claim Complaint and Third-Party Complaint on March 27,

AAQ001896
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2009. CAMCO filed an Answer to E & E’s Statement of Facts on or about May 5, 2009, and also
nsserted a Counterclaim against E & E for Breach of Contract and Breach of the Covenant of Good
Faith And Fair Dealing.

14.  Fidelity has made no payments to E&E for its claims against CAMCO,

15.  Defendant CAMCO maintains that it is not liable to E&E for the amount claimed
because the Agreement provides that the parties “shared the risk” that the owner of the Project may
not pay CAMCO (the Contractor); that CAMCO’s receipt of payment by the owner of the Project
s a condition precedent to CAMCOQ’s obligation to pay E&E; and that CAMCQ 1s not liable to pay
L &E for its work on the Project “unless and until” CAMCO receives payment from the owner of
the Project.

16. Any Finding of Fact hereinabove that would more appropriately be deemed a
Conclusion of Law shall be so deemed.

FROM the foregoing Findings of Fact, the Court hereby makes the following

CONCLUSIONS OF LAW

A, Burden of Proof

1. As the Plaintiff in this matter, E&E bears the initial burden of proof to show by a
breponderance of the evidence that a valid and enforceable agreement existed between the parties,
hat CAMCO breached the Agreement, and E&E is entitled to damages resulting from such a
breach. The Court finds that the Agreement admitted as Exhibit 2001 constitutes a valid and
enforceable agreement between E&E, on the one hand, and CAMCQ, on the other hand.

B. CAMCQO’s Breach of the Agreement

2. To establish a breach of contract under Nevada law, E&E must provide admissible
evidence of (1) the existence of a valid contract, (2) breach by CAMCO, and (3) damage to E&E as

h result of the breach. See Richardson v. Jones, 1 Nev. 405, 408 (1865). In this case, the Court

AAQ001897
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concludes that E&E has presented sufficient admissible evidence on all elements of a breach of
contract.

3. The Agreement between the parties is a valid contract. However, the language
CAMCO relies on to avoid its obligation to pay E&E is really a defense based on “pay-if-paid™
provisions. Characterizing this defense as an “assumption of the risk” or maintaining that
CAMCO’s receipt of payment by the owner is a condition precedent to CAMCO’s obligation to
pay E&E does nothing to change the outcome or the analysis. Under Nev. Rev. Stat.
624.626(1)(b), a subcontractor such as E&E may stop work on the Project if the subcontractor is
not paid because “the agreement contains a provision which requires the higher-tiered contractor
to pay the lower-tiered subcontractor only if or when the higher-tiered contractor is paid.” Thus,
CAMCO’s assertion that it need not pay E & E “unless or until” it receives payment from the
pwner, is really a “pay-if-paid” provision, which is void under Nevada law. See Nev. Rev. Stat.
624.626.

4. As the Court discussed in 1ts separate decisions in this case regarding the
enforceability of the “pay-if-paid” provisions, these pay-if-paid provisions are against public
policy and are void and unenforceable under Nev. Rev. Stat. 624.626(3). The remaining terms of
the Agreement between E&E and CAMCO remain enforceable.

5. Nev. Rev. Stat. 624.626(3) automatically approves written requests for change
orders unless the higher-tiered contractor denies the requests in writing within thirty (30) days
after the lower-tiered contractor submits the requests. Here, the Court concludes that because E&E
did not receive any written denials of its change order requests within thirty (30) days of the such
requests, E&E’s change orders amounting to $1,323,635.00 were approved by operation of law.
E&E is therefore entitled to payment in the amount of $1,323,635.00 for the three (3) change

orders submitted.
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C. E&E’s Nev. Rev, Stat. 108 Claim

6. There is no dispute that E&E complied with the requirements for enforcing its lien
rights under Chapter 108 of the Nevada Revised Statutes.

7. While the real property of the Project was foreclosed upon, and sold free and clear
pof E&E’s lien, Nev. Rev. Stat. 108.239(12) entitles E&E to a “personal judgment for the residue
against” CAMCO.

8. E&E received no payment from the proceeds of the Project real property when the
Proj;:ct was sold. Thus, E&E is entitled to a personal judgment under Nev. Rev. Stat, 108.239
hgainst CAMCO for the total of its lien claim, $3,795,218.91 as the lienable amount, plus any
reasonable attorney’s fees, costs and statutory interest that the Court may award.

D. Attorney’s Fees, Costs, and Interest

9. E&E is the prevailing party under the Agreement and the prevailing lien claimant
under Nev. Rev. Stat. 108.237(1).

10.  Under the Agreement, E&E is entitled to an award of interest, reasonable attorney
fees, and costs incurred to collect the amount owed to E&E.

11. Under Nev. Rev. Stat. 108.237(1), E&E is also entitled to the cost of preparing and
recording the Notice of Lien, the costs of these proceedings, the costs for representation of the lien
claimant in these proceedings, and any other costs related to E&E’s efforts to collect the amount
owed against CAMCOQ. This includes, without limitation, attorney fees and interest.

12, Nev. Rev. Stat. 108.237(2)(b) provides the calculation of interest that accrues under
the amount awarded under Nev. Rev. Stat. 108.237(1). This interest is equal to the prime rate at the
largest bank in Nevada, as ascertained by the Commissioner of Financial Institutions, on January 1
or July 1, as the case may be, immediately preceding the date of judgment, plus 4 percent, on the

amount of the lien found payable. The rate of interest must be adjusted accordingly on each

AAQ001899
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January 1 or July 1 thereafter until the amount of the lien is paid.

13. Interest is payable from the date on which the payment is found to have been due.
Interest will accrue on the lienable amount, attorney’s fees, and costs until the entire amount is
paid.

14.  Any of the foregoing Conclusions of Law that would more appropriately be

deemed Findings of Fact shall be so deemed.

ORDER
NOW, THEREFORE, the Court hereby directs entry of the foregoing Findings of Fact and

Conclustons of Law; and

IT IS FURTHER ORDERED that, based upon the foregoing Findings of Fact and
Conclusions of Law, and those made regarding the other parties and claims involved in the
consolidated cases, the Court shall issue a separate Judgment or Judgments reflective of the same

at the appropriate time subject to further order of the Co

£
1T IS SO ORDERED th&' 7 day of April, 20

AV

DISTRIET COURTYUDGE

CERTIFICATE

I hereby certify that on or about the date filed, this document was Electronically

Served to the Counsel on Record on the Clark County E-File Electronic Service List.

oz

LORRAINE TASHIRO
Judicial Executive Assistant
Dept. No. XIII
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CLARK COUNTY, NEVADA

CASE NO. A571228
DEPT. NO.: XIII

APCO CONSTRUCTION, a Nevada
corporation,

Plaintiff, Consolidated with:
A574391,4574792; A577623; A583289;
A587168; AS80889; A584730,; A589195,
AS595552; A597089; A592826, A589677,
A596924; A584960; A608717; A608718,
and A590319

VS,

GEMSTONE DEVELOPMENT WEST, INC., a
Nevada corporation; et al.,

Defendants.

e 2 e W

TRIAL DATE: JANUARY 17,2018
AND ALL RELATED MATTERS.

[y
(—]

T N N N S M N N Mo e N N S o S’

ja—y
ot

PLAINTIFF IN INTERVENTION, NATIONAL WOOD PRODUCTS, INC.’S

sk
b

FINDINGS OF FACT AND CONCLUSIONS OF LAW RE CAMCO

j—
W

The trial before this Court of plaintiff-in-intervention, National Wood Products, Inc.’s

J—
=

(*National Wood”) claims against APCO Construction, Inc. (“APCO™), Camco Pacific

[y
h

Construction Company, Inc. (“CAMCO™) and Gemstone Development West, Inc.

[u—y
(=

(“Gemstone™), commenced on January 17, 2018. The trial concluded on February 6, 2018.

[um—y
~J]

John B. Taylor and S. Judy Hirahara with the law firm of Cadden & Fuller LLP represented

0

National Wood. John Randall Jeffries and Mary Bacon with the law firm of Spencer Fane

Q3AI303Y
e
&

LLP represented APCO. Steven Morris of Grant Morris Dodds represented CAMCO.

b
~

7 The Court, having heard the testimony of the witnesses and having received and
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reviewed the evidence presented at trial, makes the following findings of fact and

]
[ (¥

conclusions of law.

b
W
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b
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FINDINGS OF FACT

[\
7]

1. National Wood, a judgment creditor of plaintiff in intervention and lien

()
=2

claimant, Cabinetec, Inc., a Nevada corporation (“Cabinetec™), intervened in Cabinetec’s

b
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complaint in intervention against Gemstone Development West, Inc. (“Gemstone”), APCO
Construction, Inc. (*APCO”) and Camco Pacific Construction Company, Inc. (“CAMCO™)
pursuant to a court order of April 12, 2012. Cabinetec has claims against APCO, CAMCO
and Gemstone relating to the work of construction known as Manhattan West Project
(“Manhattan West Claims™).

2. Cabinetec assigned all of its right, title and interest in the Manhattan West
Claims to National Wood on or about January 22, 2018. [NWP-TR-EX03177.]

3. The Court has concurrently made “Findings of Fact and Conclusions of Law
as to the Claims of Helix Electric and Cabinetec Against APCO,” which are hereby and
herein incorporated by reference insofar as they relate to National Wood’s claims against
APCO.

A. APCO CONTRACT

4, On or about September 6, 2007, Gemstone and APCO entered into the
Manhattan West — General Construction Agreement for GMP (“Prime Contract™). [APCO-
TR-EX0002.] Under the Prime Contract, APCO served as the general contractor for the
Manhattan West Condominium Project (“Project™) located at West Russell Road and Rocky
Hill Street in Clark County, Nevada, Assessor’s Parcel Numbers: 163-32-101-003, 163-32-
101-004, 163-32-101-005, 163-32-101-101, and 162-32-101-014 (the “Property” and/or
“Project”), which was owned by Gemstone.

5. On or about April 28, 2008, Cabinetec and APCO entered into a Subcontract
Agreement (“APCO Contract”) for furnishing and installing kitchen and bathroom cabinets
for Buildings 8 and 9 of the Project in the sum of $528,790.00, with Building 7 added as a
Change Order for the sum of $261,985.00 (“APCO Contract”). [NWP-TR-EX03002.]

6. The APCO Contract requires APCO to pay Cabinetec 100% of the value of
the work completed on a periodic basis — less 10% retention of the value (“Retention™) —

only after APCO receives actual payments from Gemstone.

AA001902
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7. The APCO Contract requires APCO to pay Cabinetec the Retention amount
upon (a) Completion of the entire project described in the Contract Documents; (b) The
approval and final acceptance of the project Work by Owner; (c) Receipt of final payment by
Contractor from Owner; (d) Delivery to Contractor from Subcontractor all as-built drawings
for its scope of work and other close our documents; and () Delivery to Contract from
Subcontractor a Release and Waiver of Claims from all of Subcontractor’s laborers, material
and equipment suppliers, and subcontractors providing labor, materials or services to the
Project.

8. Alternatively, if the Prime Contract is terminated, the APCO Contract requires
APCO to pay Cabinetec the amount due for Cabinetec’s completed work after receipt of
payment from Gemstone.

9. The conditions precedent set forth in the APCO Contract requiring APCO’s
payment to Cabinetec only upon receipt of payment from Gemstone constitute “pay-if-paid”
provisions.

16.  The APCO Contract oniy allows APCO to terminate upon written notice to
Cabinetec.

11.  If any party to the APCO Contract “institute[s] a lawsuit . . . for any cause
arising out of the Subcontract . . .,” the APCO Contract expressly authorizes the prevailing
party to recover “all costs, attorney’s fee[s] and any other reasonable expenses incurred” in
connection with the lawsuit. The APCO Contract does not provide a rate of interest that
would accrue on the amount owed under the APCO Contract.

12. If any term of the APCO Contract is void under Nevada law, the APCO
Contract expressly provides that the void term would not affect the enforceability of the

remainder of the contract.

B. CABINETEC’S WORK UNDER THE APCQO CONTRACT
13. Inoraround June and July 2008, Cabinetec commenced its scope of work
under the APCO Contract.
3

AAQ001903
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14, On August 1, 2008, Cabinetec delivered cabinets for the first floor of Building
8 and 9 on the Project, which were authorized by Joe with APCO. Gemstone and APCO
acknowledged receipt of the invoices for the cabinets for Building 8 and 9. [NWP-TR-
EX03087-3088.}

15. On August 6, 2008, Cabinetec and APCO enter into a letter agreement
regarding the storage of cabinets at the Project. [NWP-TR-EXOB 089.]

16.  On or about August 8, 2008, Cabinetec sent its first payment application
(“First Payment Application™) to APCO for work completed as of July 31, 2008 in the total
sum of $179,180.00 and conditional waivers and release upon progress payment. [NWP-TR-
EX03090-92 and NWP-TR-EX03003-3082.]

17.  The Prime Contract was terminated on or about August 15, 2008. [APCO-
TR-EX0013.]

18. On or about August 21, 2008, Cabinetec received a Notice to all Manhattan
West Subcontractors regarding APCO’S notice of stopping work and notice of intent to
terminate contract for nonpayment. This Notice informed the subcontractors that APCO has
not terminated its contract with Gemstone and that all subcontractors, until advised in writing
by APCO, remain under contract with APCO [NWP-TR-EX03093.]

19, On or about September 23, 2008, Nevada Construction Services issued a joint
check to APCO and Cabinetec in the amount of $161,262.00 as Progress Payment No. 1 for
the period July 31, 2008, for a total sum of $179,180.00 less ten percent (10%) retention of
$17,918.00. [INWP-TR-EX03099.]

20.  Cabinetec never received any additional payment due under the First Payment
Application.

21.  Cabinetec performed work on the Project as required by the APCO contract.
[Transcript 1/17/18 86:20-24 (Pelan) and Transcript 1/18/18 97:2-6 (Benson).]

22.  Cabinetec never received complaints regarding the quality of the materials

provided or work performed on the Project from Gemstone or APCO.

AA001904
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C. APCO AND CAMCO CONTRACTS

23.  Onor about August 25, 2008, CAMCO and Gemstone entered into the
Amended and Restated Manhattan West General Construction Agreement by which
CAMCO became the general contractor for the Project. [NWP-TR-EX03095.]

24, Thereafter, on or about December 1, 2008, Cabinetec and CAMCO entered
into a Ratification and Amendment of Subcontract Agreement (“CAMCQO Contract” and
together with APCO Contract shall collectively be referred 1o as the “Contracts.”). [NWP-
TR-EX03096-03097.]

25.  The CAMCO Contract specifically stated that it was ratifying the APCO
Contract, and affirmatively did not repudiate the APCO Contract or Cabinetec’s rights vis-a-
vis APCO.

26.  The CAMCO Contract specifically provides that the APCO Contract as it
existed as of August 26, 2008 remains in full force and effect. [NWP-TR-EX03096-003,
§71

27. APCO is not a party to the CAMCO Contract.

28.  Neither CAMCO nor Cabinetec intended to extinguish APCO’s obligations.

29.  Cabinetec did not consent to a novation.

D. CABINETEC’S WORK UNDER THE APCO AND CAMCO CONTRACTS

30, On or about October 17, 2008, Cabinetec sent its invoice for unpaid retention
and conditional waiver and release upon progress payment. [NWP-TR-EX03103.]

31.  Cabinetec never received payment from APCO, CAMCO or Gemstone.

32. On or about October 24, 2008, Cabinetec sent its second payment application
(“Second Payment Application”) for work performed on the Project in August, September
and October 2008 in the total sum of $598,475.00 and conditional waivers and release upon
progress payment. The payment application was approved for the sum of $537,404.80 with

retention of $53,740.48. [NWP-TR-EX03105-3140 and APCO-TR-0185-0001 and 0002.]

AAQ001905
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33.  Cabinetec never received payment of $537,404.80 or the retention amount of
$53,740.48 for the sums due for the work on the Project pursuant to the Second Payment
Application from APCO, CAMCO or Gemstone. .

34. On or about November 12, 2008, Cabinetec sent its third payment application
{“Third Payment Application”) for work performed on the Project in October 2008 in the
total sum of $88,735.00 and conditioﬁal waivers and release upon progress payment. [NWP-
TR-EX03147-3152.]

35.  Cabinctec never received payment.of $79,861.50 or the retention amount of
$8,735.50 for the sums due for the work on the Project pursuant to the Third Payment
Application from APCO, CAMCO or Gemstone.

36. Cabinetec performed work on the Project prior to the termination of the Prime
Contract.

37.  The CAMCO Contract was not executed until after Cabine'tec had completed
its work on the Project.

38. Cabinetec performed the work on the Project as required by the CAMCO
contract.

39. Cabinetec never received complaiﬁts regarding the quality of the materials
provided or work performed on the Project by Gemstone, APCO or CAMCO.

40.  The Project shut down in December 2008.

41,  Cabinetec was not advised that one of the problems with the Project was that
the lender was balking at paying for work that had been done.

42. Cabinetec was not informed that CAMCO was not acting the nature of a true

general contractor.

E. CABINETEC’S NOTICE OF LI1IEN AND COMPLAINT IN INTERVENTION AGAINST
APCO, CAMCO AND GEMSTONE

43, As a result of not being paid the sums due for the materials provided and work

performed on the Project, on or about January 12, 2009, Cabinetec served a Notice of Intent

AAQ001906
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to Lien to Gemstone, APCO and CAMCO. The Notice of Intent to Lien specifically advised
Gemstone APCO and CAMCO that Cabinetec has not been paid for all work performed on
the Project under the Contracts in the sum of $750,102.00. [NWP-TR-EX03171 and APCO-
TR-EX0155-0003.]

44. In the Notice of Intent to Lien, Cabinetec itemized the sums due by Gemstone,

APCO and CAMCQ, as follows:

“1. The Amount of the Original Contract: $528.,790.00
2. The total amount of all changes and additions: $382.,574.00
3. The total amount of all payments received to date: $161,262.00
4. The amount due and owing to the undersigned: $750,102.00”

That is, Cabinetec gave notice that it held Gemstone, APCO and CAMCO jointly liable for
the full clalim. There was no attempt to split the claim into sub-parts.

45.- When Cabinetec did not receive payment of $750,102.00 from Gemstone,
APCO or CAMCO, Cabinetec recorded a Notice of Lien in the office of Clark County on
February 2, 2009. [NWP-TR-EX03172 and APCO-TR-EX0155.]

46. On February 6, 2009, Cabinetec filed its Statement of Facts Constituting Lien
Claim and Complaint in Intervention against Gemstone, APCO and CAMCO (“Complaint in
Intervention™). [NWP-TR-EX03173.]

47. In the Complaint in Intervention, APCO, CAMCO and Gemstone were put on
notice that they would be held jointly and severally liable for the sums due to Cabinetec for
the work performed on the Project under the Contracts. [See NWP-TR-EX03173-004, lines
14-21 and lines 26-27; NWP-TR-EX03173-005, lines 16-18, NWP-TR-EX03173-005, line
25 to 006; line 2; NWP-TR-EX03173-007, lines 10-17, NWP-TR-EX03173-009, lines 20-
22; and NWP-TR-EX03173-010, lines 5-6.]

48. APCO and Gemstone filed answers to the Complaint in Intervention.

AAQ001907
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49.  CAMCO filed an answer to the Compiaint in Intervention and a Counterclaim
against Cabinetec for breach of contract and breach of covenant of good faith and fair
dealing.

50. Cabinetec filed a reply to CAMCO’s Counterclaim.

F. DEFENSES OF APCO anop CAMCO

51. APCO maintains, intef alia, that it is not liable to Cabinetec for the amount
claimed because Cabinetec did not satisfy the conditions precedent for payment of the
Retention.

52. CAMCO maintains that it is not liable to Cabinetec for the amount claimed
because the Contracts provide that the parties assumed the risk that Gemstone may not pay
CAMCO, that the receipt of payment by CAMCO from Gemstone is a condition precedent to
its obligation to pay Cabinetec, and that CAMCO is not liable to pay Cabinetec for the
materials provided or work performed on the Project unless and until it receives payment
from Gemstone.

53. Gemstone failed to appear at trial.

54.  The Court’s January 2, 2018 Order Granting Peel Brimley Lien Claimants’
Motion for Partial Summary Judgment Precluding Defenses Based on Pay-If-Paid
Agreements (“Order”) specifically provides that “APCO and Camco may not assert or rely
upon any defense to their payment obligations, if any, to the PB Lien Claimants and the
Joining Subcontractors that is based on a pay-if-paid agreement.”

55. Any finding of fact herein that is more appropriately deemed a conclusion of

law shall be treated as such.

AAQ001908
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FROM the foregoing Findings of Fact, the Court hereby makes the following
1.
CONCLUSIONS OF LAW

A, PLAINTIFF-IN-INTERVENTION, NATIONAL WOOD, HAS STANDING TO PURSUE THE

CLAIMS OF CABINETEC.

1. National Wood has standing to pursue the claims of Cabinetec pursuant to the
April 12, 2012 Court Order and assignment executed by Cabinetec.

B. BURDEN OF PROOF

2. As plaintiff in this matter, National Wood bears the initial burden of proof to
show by a preponderance of the evidence that a valid and enforceable agreement existed
between the parties, APCO and CAMCO breached the Contracts, and National Wood is
entitled to damages resulting from such breaches.

C. THE CONTRACTS ARE VALID AND ENFORCEABLE

3. The Court finds that the Contracts, which were admitted as NWP-TR-
EX03002 and NWP-TR-EX03096, are valid and enforceable contracts between Cabinetec,
on the one hand, and APCO apd CAMCO on the other hand.

D. BREACH OF CONTRACT BY APCO AND CAMCO

4. Under Nevada law, a claim for breach of contract requires National Wood to
provide admissible evidence to demonstrate (1) the existence of a valid contract, (2) breach
by APCO and CAMCO, (3) damages to Cabinetec as a result of the breaches by APCO and
CAMCO, See Saini v. Int’l Game Tech., 434 F.Supp.2d 913, 919-920 (D. Nev. 2006) (citing
Richardson v. Jones, 1 Nev. 405, 408 (1865)).

5. The Contracts between the respective parties are valid contracts. However,

pursuant to the Court’s separate Decision filed on November 27, 2017 and Order regarding

13

enforceability of the Contracts’ “pay-if-paid provisions” (“Court’s Decision and Order”), the

AAQ001909
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pay-if-paid provisions are against public policy and are void and unenforceable under Nev.
Rev. Stat. 624.628(3). The remaining terms of the Contracts remain enforceable.

6. By the very terms of the Contracts themselves, the termination of the
Contracts, through no fault of Cabinetec, automatically entitles National Wood to payment of
all sums, including the retention, due under the Contracts for the completed work by
Cabinetec on the Project. [See Section 9.4 of the APCO Contra(-:t, NWP-TR-EX03002-009.]
The language of the Contracts, exclusive of the void pay-if-paid provisions, coincides with a
prime contractor’s obligations to pay its subcontractors pursuant to Nev, Rev, Stat,
624.626(6).

7. In Nevada, compliance with a valid condition precedent requires only
substantial performance. See, e.g., Laughlin Recreational Enterprises, Inc. v. Zab Dev. Co.,
Inc., 98 Nev. 285, 287 (1982).

8. CAMCO and Gemstone are jointly and severally liable for the sums due to
Cabinetec for the work performed on the Project.

9. CAMCO has breached the Contract by refusing to pay National Wood all of
the sums due, including the retention, for the work performed by Cabinetec on the Project.
As a result, National Wood is entitled to receive phyment for the principal sum of
$705,128.00 from CAMCO and Gemstone, who are jointly and severally liable.

E. NATIONAL W0OOD 1S ENTITLED TO INTEREST, ATTORNEYS’ FEES, AND COSTS

10.  National Wood is the prevailing party under the ratified Contract with
CAMCO.

11. Pursuant to the ratified Contracts with CAMCO, specifically Section 18.5
thereof, National Wood is entitled to all costs, attorney’s fees and any other reasonable
expenses incurred.

12. Pursuant to NRS 99.040(1), “When there is no express contract in writing
fixing a different rate of interest, interest must be aliowed at a rate equal to the prime rate at

the largest bank in Nevada, as ascertained by the Commissioner of Financial Institutions, on

10
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January | or July 1, as the case may be, immediately preceding the date of transaction, plus 2
percent, upon all money from the time it becomes due, in the following cases: (a) Upon
contracts, express or implied, other than book accounts. . . .”

13, The prime rate as of July 1, 2008 was 5% as ascertained by the Commissioner
of Financial Institutions. Therefore, the applicable interest rate in this matter is 7% (i.e.,
prime rate of 5% plus 2%). |

14. The interest that has accrued on the amount of $17,918.00 due under the First
Payment Application at the rate of 7% per annum from July 8, 2008 through March 8, 2018,
totals $12,113.06, plus daily interest in the amouﬁt of $3.44 from March 9, 2018, until the
date of entry of judgment. Moreover, the interest that has accrued on the amount of
$598,475.00 due under the Second Payment Application at the rate of 7% per annum from
October 24, 2008 through March 8, 2018, totals $392,763.57, plus daily interest of $114.78
from March 9, 2018, through the date of entry of judgment. Furthermore, the interest that
has accrued on the amount of $88,735.00 due under the Third Payment Application at the
rate of 7% per annum from November 12, 2008 through March 8, 2018, totals $57,911.14,
plus daily interest of $17.02 from March 9, 2018, through the date of entry of judgment.

15.  Any conclusion of law herein that is more appropriately deemed a finding of
fact shall be treated as such. |

ORDER

NOW, THEREFORE, the Court hereby directs entry of the foregoing Findings of Fact
and Conclusions of Law; and

IT IS FURTHER ORDERED that, based upon the foregoing Findings of Fact and

Conclusions of Law, and those made regarding the other parties and claims involved in the

11
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consolidated cases, the Court shall issue a separate Judgment or Judgments reflective of the

same at the appropriate time subject to further order’#f the Court.

DATED thisg ¢ ’f@ of April, 2018. %//’_

DISTRICT COURT JUDGE

CERTIFICATE

I hereby certify that on or about the date filed, this document was
Electronically Served to the Counsel on Record on the Clark County E-File Electronic Service
List.

e

LORRAINE TASHIRO
Judicial Executive Assistant
Dept. No. XIII

12
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7Tl Nevada corporation; NEVADA
CONSTRUCTION SERVICES, a Nevada FINDINGS OF FACT AND
8|| corporation; SCOTT FINANCIAL . | CONCLUSIONS OF LAW AS TO THE
CORPORATION, a North Dakota CLAIMS OF FAST GLASS, INC,
91| corporation; COMMONWEALTH LAND
TITLE INSURANCE COMPANY; FIRST
10|| AMERICAN TITLE INSURANCE
1 COMPANY and DOES I through X,
Defendants.
12
13|| AND ALL RELATED MATTERS.
14 This matter came on for trial on January 17-19, 23-24, 31 and February 6, 2018,
IS5|| before the Honorable Mark Denton in Dept. 13, and the following parties having appeared
16 through the following counsel:
17
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y " Eric Zimbelman, Esq. and the Law
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26 || | Cactus Rose Construction Co., Inc. (“Cactus Eric Zimbelman, Esq. and the Law
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Eric Zi .
271 | SWPPP Compliance Solutions, Inc. (“SWPPP?) ric Zimbelman, Esq. and the Law
28
MARK R. DENTON
DISTRICT JUDGE
os;nv;néiggylaﬁ;iesn AA001913 ,g

Case Number: 08A571228




W e 3 a8 AW N e

MON NN ON N N RN e e e et el et b ek e ek
~N1 S th b W N =E 2D O N R W N e D

28

MARK R. DENTON
DISTRICT JUDGE

DEPARTMENT THIRTEEN
LAS VEGAS, NV 89155

Firm of Peel Brimley LLP

John B. Taylor, Esq. of the L
National Wood Products, LL.C (“National Wood”) F(i}rm of szdoern &S cllfu(;ler EL;W

T. James Truman, Esq. of the Law
Firm of T. James Truman, &
Associates

E&E Fire Protection, LLC (“E&E™)

A. Procedural History.

1. This is one of the oldest cases on the Court’s docket. This action arises out
of a construction project in Las Vegas, Nevada known as the Manhattan West
Condominiums Project (“the Project”) located at West Russell Road and Rocky Hill Street
in Clark County Nevada, APNs 163-32-101-003 through 163-32-101-005, 163-32-101-010
and 163-32-101-014 (the “Property” and/or “Project”), owned by Gemstone Development
West, Inc. (“Gemstone™ or “the Owner™).

2. Gemstone hired APCO, and, subsequently, Camco as its general
contractors, who in turn entered into subcontract agreements with various subcontractors.
In December 2008 the Owner suspended the Project and advised the various contractors
that Gemstone’s lender did not expect to disburse further funds for construction. The
Project was never completed. Numerous contractors, including the parties hereto, recorded
mechanic’s liens against the Property.

3. After several years of litigation and a Writ Action to determine the priority
of the various lienors (during which the Property was sold, the proceeds of the same held
in a blocked account and this action was stayed), the Nevada Supreme Court ruled that the
Owner’s lenders had priority over the proceeds of the sale of the Property, holding that the
NRS Ch. 108 mechanic’s liens were junior to the lenders’ deeds of trust. The Court
subsequently ordered the proceeds be released to the lenders. Thereafter, the stay was
lifted and many of the trade contractors continued to pursue claims for non-payment from

APCO and Camco. The trial focused on these claims.

Page 2
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B. Significant Pre-Trial Orders

1. Order Granting Partial Summary Judgment re: Pay-if-Paid. On

January 2, 2018, this Court issued an Order granting a Motion for Partial Summary
Judgment brought by a group of subcontractors represented by the Peel Brimley Law Firm
(the “Peel Brimley Lien Claimants™') and joined in by others. Generally, but without
limitation, the Court concluded that, pursuant to NRS 624.624 and Lehrer McGovern
Bovis, Inc. v. Bullock Insulation, Inc., 124 Nev. 1102, 1117-18, 197 P.3d 1032, 1042 (Nev.
2008), higher-tiered contractors, such as APCO and Camco, are required to pay their
lower-tiered subcontractors within the time periods set forth in NRS 624.626(1) and may
not fail to make such payment based on so-called “pay-if-paid” agreements (“Pay-if-Paid™)
that are against public policy, void and unenforceable except under limited circumstances.
Accordingly, the Court ruled that APCO and Camco may not assert or rely on any defense
to their payment obligations, if any, to the party subcontractors that is based on a pay-if-
paid agreement.

2. Order on Peel Brimley Lien Claimants® Motion in Limine Against

Camco. On December 29, 2017 the Court issued an order on motions in limine brought by
the Peel Brimley Lien Claimants Against Camco. Specifically, the Court precluded Camco
from asserting or offering evidence that any of the Peel Brimley Lien Claimants’ work on
the Project was (i) defective, (i1} not done in a workmanlike manner or (iii) not done in
compliance with the terms of the parties’ agreement because Camco’s person most
knowledgeable was not aware of any evidence to support such claims. For the same
reason, the Court also precluded Camco from asserting or offering evidence at trial that the
Peel Brimley Lien Claimants have breached their agreements other than with respect to
pay-if-paid agreements, evidence and argument of which is otherwise precluded by the
Partial Summary Judgment discussed above. For the same reason, the Court also precluded

Camco from asserting or offering evidence at trial to dispute the amounts invoiced, paid

! The Peel Brimley Lien Claimants are: Helix, Heinaman, Fast Glass, Cactus Rose and SWPPP,

Page 3
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and that remain to be owed as asserted by the Peel Brimley Lien Claimants in their
respective Requests for Admission. For the same reason, the Court also precluded Camco
from asserting or offering evidence at trial that é.ny liens recorded by the Peel Brimley
Lien Claimants were in any way defective or unperfected and are otherwise valid and
enforceable.

C. Findings of Fact.

Having received evidence and having heard argument of counsel, the Court makes
the following Findings of Fact:

1. The original general contractor on the Project was APCO. Gemstone and
APCO entered into the ManhattanWest General Construction Agreement for GMP (the
“APCO-Gemstone Agreement”) on or about September 6, 2006. [See Exhibit 2}.

2. Among other things, and in exchange for a guaranteed maximum price
(“GMP”) of $153,472,300.00 as forth in the APCO-Gemstone Agreement (Ex. 2,
5.02(a)), APCO agreed to:

* “Complete the work” required by the APCO-Gemstone Agreement,

“furnish efficient business administration and superintendence” and “use its
best efforts to complete the Project;” [Ex 2., §2.01(a)];

. “...engage contractors, subcontractors, sub-subcontractors, service
providers, [and others, collectively referred to as “Third-Party Service
Providers™] to perform the work...”; [Ex 2., § 2.02(a)];

. Monthly submit to Gemstone “applications for payment for the previous
month on forms similar to AIA G702 and G703 and a corresponding
approved Certificate for Payment;” [Ex 2., 4 5.05(a)]. Each payment
application was to be “based on a Schedule of Values [that] shall allocate
the entire GMP among the various portions of the Work™ with APCO’s fee
to be shown as a separate line item.” [Ex 2., § 5.05(b)]; The payment

applications were to “show the Percentage of Completion of each portion of

Page 4
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the Work as of the end of the period covered by the Application for
Payment. [Ex 2., 5.05(c)]; and

° Upon receipt of a monthly progress payment, “promptly pay each Third-
Party Service Provider the amount represented by the portion of the
Percentage of the Work Completed that was completed by such Third-Party
Service Provider? during the period covered by the corresponding Progress
Payment.” [Ex 2., 7 5.05(g)];

3. APCO in turn hired various subcontractors to perform certain scopes of
work and provided its form Subcontract Agreelﬁent to its subcontractors (“the APCO
Subcontract™). Fast Glass did not work for APCO on the Project and only first provided
work after APCO ceased work on the project and, as discussed below, Gemstone hired
Camco as the general contractor to replace APCO. APCO ceased work on the Project in or
about the end of August 2008. APCO and Gemstone each claim to have terminated the
other.

4, After APCO ceased work on the project, Gemstone hired Camco to be its
general contractor pursuant to an Amended and Restated ManhattanWest General
Construction Agreement effective as of August 25, 2008 (“the Camco-Gemstone
Agreement”). [See Exhibit 162]. |

5. On cross examination, Camco’s Dave Parry could not point to any portion
of the Camco-Gemstone Agreement that required Camco to supervise the work of the
subcontractors. [TR5-50:17-51:9]. Nothing in Article II (“General Contractor
Responsibilities™) obligates Camco to supervise the work or the subcontractors. [See Ex.
162, §Article II]. Parry did not deny that Camco was “essentially ... there to lend [its]
license” to Gemstone. [TR5-50:15-17].

6. Mr. Parry described Camco as “more of a construction manager at this point

? Because the only Third-Party Service Providers at issue on this trial were subcontractors, the Court
will herein use the terms “subcontractor” and “Third-Party Service Provider” interchangeably and
synonymously.

Page 5
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1|| than a general contractor” [TR5-31:10-1 13]. Nonetheless, the Camco-Gemstone
2|| Agreement is plainly called a “General Construction Agreement.” The Camco-Gemstone
3|| Agreement also requires Camco, in the same way that APCO did, to aggregate payment
4|| applications from subcontractors and prepare and submit to Gemstone payment
5|| applications for the amounts represented by the subcontractor payment applications and
6|| Camco’s fee. [See Ex. 162-008-010, §7.01].
7 7. Camco continued the same payment application format and numbering and
8| same schedule of values that APCO had been following. [See Exhibit 218; TR5-30:21-
9|| 31:4%. Like APCO before it, Camco compiled and included in its payment applications to
10{| Gemstone the amounts billed by its subcontractors, including Fast Glass. [See e.g., Exhibit
11|} 522-001-011]. Also, like the APCO-Gemstone Agreement, the Camco-Gemstone
12|/ Agreement required Camco, upon receipt of a progress payment from Gemstone, o
13|| “promptly pay each [subcontractor] the amount represented by the portion of the
14| Percentage of the Work Completed that was completed by such [subcontractor].” [Ex. 162-
15| 010, §7.03(e)).” It is only after Gemstone announced that the Project would be suspended
16| that Camco asserted otherwise.
17 8. Camco’s initial letter to subcontractors following Gemstone’s
18| announcement demonstrates both that it believed it had subcontracts (because it purported
19|| toterminate the same) and that it intended to continue to forward payment applications to
20|| Gemstone. [See e.g., Exhibit 804-003-004]. Specifically, Camco wrote:
21 Camco is left with no choice but to terminate our agreement with Gemstone and
22 all subcontracts on the Project, including our agreement with your company.
Accordingly, we have terminated for cause our agreement with Gemstone,
23 effective December 19, 2008, and we hereby terminate for convenience our
24 subcontract with your company, effective immediately.
25 Please submit to Camco all amounts you believe are due and owing on your
subcontract. We will review and advise you of any issues regarding any amounts
26 * Testimony of Dave Parry.
! Testimony of Dave Parry.
27 3 Unlike APCO and the subcontractors, no retention was to be withheld from the contractor’s fee to be
28 paid to Camco (through retention continued to be withheld from subcontractors). [Ex. 162-010, §7.03(a)].
MARK R. DENTON
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you claim are owed. For all amounts that should properly be billed to Gemstone,
Camco will forward to Gemstone such amounts for payment y Gemstone. If your
claims appear to be excessive, we will ask you to justify and/or revise the amount.

[See e.g., Ex. 804-003-004].

9.  Camco quickly retracted its initial communication and replaced it with a
second letter [See e.g., Ex. 804-005-007] asking the subcontractors to “please disregard
previous letter which was sent in error.” [See e.g., Ex. 804-005]. Among other things,
Camco’s second letter:

. Deleted its statement that it had terminated the Camco-Gemstone
Agreement (while continuing to terminate the subcontractors),

o Asserts that the subcontractors agreed to Pay-if-Paid and accepted the risk
of non-payment from the owner (which is also Pay-if-Paid); and,

. Stated, inaccurately, that “Camco’s contract with Gemstone is a cost-plus

agreement wherein the subcontractors and suppliers were paid directly by

Gemstone and/or its agent Nevada Construction Services.” {See e.g., Ex.

804-007].
While Gemstone eventually did make partial payment to some subcontractors (but nof to
Fast Glass — see infra) through NCS and not Camco [see discussion, infra), the Camco-
Gemstone Agreement expressly required Cameco, upon receipt of a progress payment from
Gemstone, to “promptly pay each [subcontractor] the amount represented by the portion of
the Percentage of the Work Completed that was completed by such [subcontractor].” [Ex.
162-010, §7.03(e)].

10. Some subcontractors stopped working after APCO left the Project. Others,
such as Helix, continued to work on the Project and began working for Camco as the
general contractor. Others, such as Heinaman, Fast Glass, Cactus Rose and SWPPP started
working on the Project only after APCO left and worked only for Camco.

11.  Camco presented some subcontractors with a standard form subcontract

Agreement (“the Camco Subcontract™), a representative example of which is Camco’s
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subcontract with Fast Glass. [See Exhibit 801-007-040; TR5-57:8-1 66]. Among other
provisions, the Camco Subcontract (consistent with the Camco-Gemstone Agreement),
requires Camco, no later than 10 days after receiving payment from Gemstone in response
to its payment applications, to “pay to Subcontractor, in monthly progress payments, 90%’
of labor and materials placed in position by Subcontractor during [the month preceding a
payment application].” [See Ex. 701-012, § II{C)]. Fast Glass’ Clay Jorgenson testified
that Fast Glass and Camco entered into, performed work, and applied for payment
pursuant to the Camco Subcontract even though only Fast Glass’s signature appears on the
relevant document. [See Ex. 801-033]. Camco did not dispule this testimony. Moreover, its
letters addressed to Fast Glass (and substantially identical letters to other subcontractors)
states Camco’s intention to “immediately terminate all subcontracts on the Project,
including the agreement with your company.” [See Ex. 804-007]. Accordingly, the Court
finds that Fast Glass and Camco entered into the Camco Subcontract.

12. In spite of and contrary to the payment provisions of the Camco-Gemstone
Agreement [see supra and Ex. 162-010, §7.03(e)] and the Camco Subcontract [See Ex.
701-012, § II{C)), no monies were ever distributed to the subcontractors through Camco.
Instead, and until it ceased making payments, Gemstone released funds to NCS, which
issued checks “on behalf of Camco Pacific” to some of the subcontractors and/or joint
checks to the subcontractors and their lower tiers. [See e.g., Exhibit 508-062 (NCS check
no. 531544 to Helix and its lower tier, Graybar Electric “on behalf of Camco Pacific.”)].
However, no payments of any kind or from any party were ever issued to Fast Glass.

13. Fast Glass’ Clay Jorgenson testified, and Camco did not dispute, that Fast
Glass submitted multiple payment applications to Camco for progress payments on the
work it performed [See Exhibit 803] but never received payment for the same. Camco also
did not dispute that Fast Glass substantially completed all of the work it was hired to

perform — glazing work on the retail spaces — for the price of $199,000.00. [See also

¢ Testimony of Dave Parry.
?i.e., less retention.
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Exhibits 807, 808 (job file records)]. Mr. Jorgenson testified that $199,000.00 is a
reasonable value for the work performed by Fast Glass, which Camco did not dispute.

14. The Court finds that Camco entered into and breached the Camco
Subcontract with Fast Glass by failing, without excuse, to pay Fast Glass the agreed-upon
sum of $199,000. Alternatively, and even if Fast Glass and Camco did not enter into the
Camco Subcontract, the Court finds that Fast Glass and Camco agreed on the material
terms of a contract — i.e., the work to be performed, the price therefore and Camco’s
obligation to pay — constituting a contract implied-in-fact, which Camco breached by
failing to pay Fast Glass for its work and that lhé reasonable value of that work was
$199,000.00.

15, Fast Glass presented undisputed evidence, and the Court finds, that Fast
Glass timely recorded a mechanic’s lien, as amended (*“the Fast Glass Lien™), pursuant to
NRS Chapter 108 and perfected the same. [See Exhibit 805]. The Fast Glass Lien
identified both Camco as the “person by whom the lien claimant was employed or to
whom the lien claimant furnished or agreed to furnish work, materials or equipment.” [See
Ex. 805-001].

16. Any finding of fact herein that is more appropriately deemed a conclusion
of law shall be treated as such.

FROM the foregoing Findings of Fact, the Court hereby makes the following

B. Conclusions of L.aw.

1. “Basic contract principles require, for an enforceable contract, an offer and
acceptance, meeting of the minds, and consideration.” May v. Anderson, 121 Nev. 668,
672, 119 P.3d 1254, 1257 (2005). A meeting of the minds exists when the parties have
agreed upon the contract's essential terms. Roth v, Scott, 112 Nev. 1078, 1083, 921 P.2d
1262, 1265 (1996). Which terms are essential “depends on the agreement and its context
and also on the subsequent conduct of the parties, including the dispute which arises, and

the remedy sought.” Restatement (Second) of Contracts § 131 cmt. g (1981). Whether a
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contract exists is a question of fact and the District Court’s findings will be upheld unless
they are clearly erroneous or not based on substantial evidence. May, 121 Nev. at 672-73,
119 P.3d at 1257.

2. The Court concludes that Camco entered into and breached the Camco
Subcontract with Fast Glass by failing, without excuse, to pay Fast Glass the agreed-upon
sum of $199,000.00. As such, Camco owes Fas't Glass the principal sum of $199,000.00
and is entitled to judgment for that amount, exclusive of interest, costs and attorney’s fees.

3. Alternatively, the Court concludes that there is an implied contract between
Fast Glass and Camco and that Fast Glass is entitled gquantum meruit damages for
recovery of the full and reasonable value of the work it has performed. See Certified Fire
Prot. Inc. v. Precision Constr., 128 Nev. 371, 379, 283 P.3d 250, 257 (2012) (*quantum
meruit’s first application is in actions based upon contracts implied-in-fact.”). A contract
implied-in-fact must be “manifested by conduct.” /d. at 380 citing Smith v. Recrion Corp.,
91 Nev. 666, 668, 541 P.2d 663, 664 (1975); Hay v. Hay, 100 Nev. 196, 198, 678 P.2d
672, 674 (1984). It “is a true contract that arises from the tacit agreement of the parties.”
Id. To find a contract implied-in-fact, the fact-finder must conclude that the parties
intended to contract and promises were exchanged, the general obligations for which must
be sufficiently clear. /d. Here, Fast Glass and Camco clearly intended to enter into a
contract whereby Fast Glass would perform work for Camco and Camco would pay Fast
Glass for its work.

4. Where an implied-in-fact contract exists “quantum meruit ensures the
laborer receives the reasonable value, usually market price, for his services.” Precision
Constr., 128 Nev. at 380 citing Restatement {Third) of Restitution and Unjust Enrichment
§ 31 cmt. e (2011), Sack v. Tomlin, 110 Nev. 204, 208, 871 P.2d 298, 302 (1994) (“The
doctrine of quantum meruit generally applies to an action ... involving work and labor
performed which is founded on a[n] oral promise [or other circumstances] on the part of

the defendant to pay the plaintiff as much as the plaintiff reasonably deserves for his labor
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in the absence of an agreed upon amount.”). Here, the only and undisputed testimony was

that the monies Fast Glass billed for its work were a reasonable value for the work
performed. Moreover, Camco’s submission of such amounts to Gemstone as part of its
own pay application estops Camco from disputing the reasonable value of Fast Glass’
work. Fast Glass is therefore entitled quantum meruit damages in the amount of
$199,000.00 for recovery of the full and reasonable value of the work it performed. See
Certified Fire Prot., 128 Nev. at 380,

5. The Court rejects Camco’s argument that it is not liable to Fast Glass (and
other subcontractors) because it never received payment from Gemstone who instead made
payments to subcontractors through the disbursement company, NCS. Camco’s position
notwithstanding, both the Camco-Gemstone Agreement and the Camco Subcontract
demonstrate that (consistent with the APCO-Gemstone Agreement and the APCO
Subcontract) payments to subcontractors were intended to flow through the general
contractor. Camco presented no evidence that Fast Glass or any other subcontractor
consented in advance to Gemstone’s eventual decision to release payments (in part)
through NCS and not Camco.

6. Similarly, the Court rejects Camco’s contention that the Court’s decision on
Pay-if-Paid is inapplicable because it was “impossible” for Camco to have paid Fast Glass
and other subcontractors. Camco presented no evidence that it, for example, declared
Gemstone to be in breach for failing to make payments through Camco rather than through
NCS. Instead, Camco appears to have acceded to Gemstone’s deviation from the contract
and, at least until Gemstone announced that it was suspending construction, continued to
process subcontractor payment applications and submit them to Gemstone. Camco’s
“impossibility” claim is, in any event, another form of Pay-if-Paid, against the public
policy of Nevada, void and unenforceable and barred by this Court’s summary judgment.

7. Fast Glass is therefore awarded the principal sum of $199,000.00 (i.c.,

exclusive of interest, costs and attorney’s fees) against Camco and may apply for judgment
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as to the same.

8. The Court denies all of Camco’s affirmative defenses.

9. Fast Glass is entitled to prejudgment interest pursuant to NRS 108.237
and/or NRS 17.130 and is granted leave to apply for the same by way of an amendment or
supplement to these Findings of Fact and Conclusions of Law and for judgment as to the
same.

10. Fast Glass is the prevailing party and/or prevailing lien claimant as to
Camco and is entitled to an award of reasonable attorney’s fees pursuant to NRS 108.237
and/or Camco Subcontract. Fast Glass is granted leave to apply for the same by way of an
amendment or supplement to these Findings of Fact and Conclusions of Law and for
judgment as to the same.

11. As the prevailing party, Fast Glass may also apply for an award of costs in
accordance with the relevant statutes and for judgment as to the same.

12. Any conclusion of law herein that is more appropriately deemed a finding
of fact shall be treated as such.

ORDER

NOW, THEREFORE, the Court hereby directs entry of the foregoing Findings of
Fact and Conclusions of Law; and

IT IS FURTHER ORDERED that, based upon the foregoing Findings of Fact and
Conclusions of Law, and those made regarding the other parties and claims involved in the
consolidated cases, the Court shall issue a separate Judgment or Judgments reflective of the

same at the appropriate time subject to further order ¢ Court.

IT IS SO ORDERED this 7) Y ’fﬁy OKpr' , 2018.

U

DISTRICT COURT JUDGE
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Eric Zimbelman, Esq. and the L
SWPPP Compliance Solutions, Inc. (“SWPPP”) S O'E“P;ImBagmlzg rp

John B. Taylor, Esq. of the L
National Wood Products, LLC (“National Wood™) F(i)rrrrll of szi’ d(:;. &S (il:u(iler EL;W

T. James Truman, Esq. of the Law
Firm of T. James Truman, &
Associates

E&E Fire Protection, LLC (“E&E™)

A. Procedural History.l

1. This is one of the oldest cases on the Court’s docket. This action arises out
of a construction project in Las Vegas, Nevada known as the Manhattan West
Condominiums Project (“the Project”) located at West Russell Road and Rocky Hill Street
in Clark County Nevada, APNs 163-32-101-003 through 163-32-101-005, 163-32-101-010
and 163-32-101-014 (the “Property” and/or “Project”), owned by Gemstone Development
West, Inc. (“Gemstone” or “the Owner”).

2. Gemstone hired APCO, and, subsequently, Camco as its general
contractors, who in turn entered into subcontract agreements with various subcontractors.
In December 2008 the Owner suspended the Project and advised the various contractors
that Gemstone’s lender did not expect to disburse further funds for construction. The
Project was never completed. Numerous contractors, including the parties hereto, recorded
mechanic’s liens against the Property.

3. After several years of litigation and a Writ Action to determine the priority
of the various lienors (during which the Property was sold, the proceeds of the same held
in a blocked account and this action was stayed), the Nevada Supreme Court ruled that the
Owner’s lenders had priority over the proceeds of the sale of the Property, holding that the
NRS Ch. 108 mechanic’s liens were junior to the lenders” deeds of trust. The Court
subsequently ordered the proceeds be released to the lenders. Thereafter, the stay was
lifted and many of the trade contractors continued to pursue claims for non-payment from

APCO and Camco. The trial focused on these claims.
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B. Significant Pre-Trial Orders

1. Order Granting Partial Summary Judgment re: Pay-if-Paid. On

January 2, 2018, this Court issued an Order granting a Motion for Partial Summary
Judgment brought by a group of subcontractors represented by the Peel Brimley Law Firm
(the “Peel Brimley Lien Claimants™") and joined in by others. Generally, but without
limitation, the Court concluded that, pursuant to NRS 624.624 and Lehrer McGovern
Bovis, Inc. v. Bullock Insulation, Inc., 124 Nev. 1102, 1117-18, 197 P.3d 1032, 1042 (Nev.
2008), higher-tiered contractors, such as APCO and Camco, are required to pay their
lower-tiered subcontractors within the time periods set forth in NRS 624.626(1) and may
not fail to make such payment based on so-called “pay-if-paid” agreements (“Pay-if-Paid”)
that are against public policy, void and unenforceable except u_nder limited circumstances.
Accordingly, the Court ruled that APCO and Camco may not assert or rely on any defense
to their payment obligations, if any, to the party subcontractors that is based on a pay-if-
paid agreement.

2. Order on Peel Brimley Lien Claimants® Motion in Limine Against

Camco. On December 29, 2017 the Court issued an order on motions in limine brought by
the Peel Brimley Lien Claimants Against Camco. Specifically, the Court precluded Camco
from asserting or offering evidence that any of the Peel Brimley Lien Claimants’ work on
the Project was (i) defective, (i1) not done in a workmanlike manner or (iii) not done in
compliance with the terms of the parties’ agreement because Camco’s person most
knowledgeable was not aware of any evidence to support such claims. For the same
reason, the Court also precluded Camco from asserting or offering evidence at trial that the
Peel Brimley Lien Claimants have breached their agreements other than with respect to
pay-if-paid agreements, evidence and argument of which is otherwise precluded by the
Partial Summary Judgment discussed above. For the same reason, the Court also precluded

Camco from asserting or offering evidence at trial to dispute the amounts invoiced, paid

" The Peel Brimley Lien Claimants are: Helix, Heinaman, Fast Glass, Cactus Rose and SWPPP,
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and that remain to be owed as asserted by the Peel Brimley Lien Claimants in their
respective Requests for Admission. For the same reason, the Court also precluded Camco
from asserting or offering evidence at trial that any liens recorded by the Peel Brimley
Lien Claimants were in any way defective or unperfected and are otherwise valid and
enforceable.

C. Findings of Fact,

Having received evidence and having heard argument of counsel, the Court makes
the following Findings of Fact:

1. The original general contractor on the Project was APCO. Gemstone and
APCO entered into the ManhattanWest General Construction Agreement for GMP (the
“APCO-Gemstone Agreement”) on or about September 6, 2006. [See Exhibit 2].

2. Among other things, and in exchange for a guaranteed maximum price
(“GMP™) of $153,472,300.00 as forth in the APCO-Gemstone Agreement (Ex. 2, {
5.02(a)), APCO agreed to:

. “Complete the work” required by the APCO-Gemstone Agreement,

“furnish efficient business administration and superintendence” and “use its
best efforts to complete the Project;” [Ex 2., 9§ 2.01(a)];

. “*...engage contractors, subcontractors, sub-subcontractors, service
providers, [and others, collectively referred to as *“Third-Party Service
Providers”] to perform the work...”; [Ex 2., 9 2.02(a)],

. Monthly submit to Gemstone “applications for payment for the previous
month on forms similar to AIA G702 and G703 and a corresponding
approved Certificate for Payment;” [Ex 2., § 5.05(a)]. Each payment
application was to be “based on a Schedule of Values [that] shall allocate
the entire GMP among the various portions of the Work™ with APCO’s fee
to be shown as a separate line item.” [Ex 2., 9 5.05(b)]; The payment

applications were to “show the Percentage of Completion of each portion of
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the Work as of the end of the period covered by the Application for
Payment. [Ex 2., § 5.05(¢)]; and

° Upon receipt of a monthly progress payment, “promptly pay each Third-
Party Service Provider the amount represented by the portion of the
Percentage of the Work Completed that was completed by such Third-Party
Service Provider® during the period covered by the corresponding Progress
Payment.” [Ex 2., § 5.05(g)];

3. APCO in turn hired various subcontractors to perform certain scopes of
work and provided its form Subcontract Agreerﬁent to its subcontractors (“the APCO
Subcontract™). Heinaman did not work for APCO on the Project and only first provided
work after APCO ceased work on the project and, as discussedr below, Gemstone hired
Camco as the general contractor to replace APCO. APCO ceased work on the Project in or
about the end of August 2008. APCO and Gemstone each claim to have terminated the
other.

4. After APCO ceased work on the project, Gemstone hired Camco to be its
general contractor pursuant to an Amended and Restated ManhattanWest General
Construction Agreement effective as of August 25, 2008 (“the Camco-Gemstone
Agreement”). [See Exhibit 162].

5. On cross examination, Camco’s Dave Parry could not point to any portion
of the Camco-Gemstone Agreement that required Camco to supervise the work of the
subcontractors. [TR5-50:17-51:9]. Nothing in Article IT (*General Contractor
Responsibilities™) obligates Camco to supervise the work or the subcontractors. [See Ex.
162, YArticle II]. Parry did not deny that Camco was “essentially ... there to lend [its]
license” to Gemstone. [TR5-50:15-17].

6. Mr. Parry described Camco as “more of a construction manager at this point

? Because the only Third-Party Service Providers at issue on this trial were subcontractors, the Court
will herein use the terms “subcontractor” and “Third-Party Service Provider” interchangeably and
synonymously.
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1| than a general contractor” [TR5-31:10-1 1%]. Nonetheless, the Camco-Gemstone
2|| Agreement is plainly called a “General Construction Agreement.” The Camco-Gemstone
3|| Agreement also requires Camco, in the same way that APCO did, to aggregate payment
4|| applications from subcontractors and prepare and submit to Gemstone payment
5i| applications for the amounts represented by the subcontractor payment applications and
6| Camco’s fee. [See Ex. 162-008-010, 7.01].
7 7. Camco continued the same payment application format and numbering and
8|| same schedule of values that APCO had been following. [See Exhibit 218; TRS-30:21-
9|| 31:4%. Like APCO before it, Camco compiled and included in its payment applications to
10|| Gemstone the amounts billed by its subcontractors, including Heinaman. [See e.g., Exhibit
11| 522-001-011]. Also like the APCO-Gemstone Agreement, the Camco-Gemstone
12|| Agreement required Camco, upon receipt of a progress payment from Gemstone, to
13|| “promptly pay each [subcontractor] the amount represented by the portion of the
14 || Percentage of the Work Completed that was completed by such [subcontractor].” [Ex. 162-
15|| 010, 97.03(e)].” It is only after Gemstone announced that the Project would be suspended
16|| that Camco asserted otherwise.
17 8. Camco’s initial letter to subcontractors following Gemstone’s
18|| announcement demonstrates both that it believed it had subcontracts (because it purported
19|| toterminate the same) and that it intended to continue to forward payment applications to
20|| Gemstone. [See e.g., Exhibit 804-003-004]. Specifically, Camco wrote:
21 Camco is left with no choice but to terminate our agreement with Gemstone
22 and all subcontracts on the Project, including our agreement with your
company. Accordingly, we have terminated for cause our agreement with
23 Gemstone, effective December 19, 2008, and we hereby terminate for
24 convenience our subcontract with your company, eftective immediately.
25 Please submit to Camco all amounts you believe are due and owing on your
subcontract. We will review and advise you of any issues regarding any
26 * Testimony of Dave Parry.
* Testimony of Dave Parry.
27 * Unlike APCO and the subcontractors, no retention was to be withheld from the contractor’s fee to be
5 paid to Camco (through retention continued to be withheld from subcontractors). [Ex. 162-010, 17.03(a)].
8
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amounts you claim are owed. For all amounts that should properly be billed to
Gemstone, Camco will forward to Gemstone such amounts for payment y
Gemstone. If your claims appear to be excessive, we will ask you to justify
and/or revise the amount.

[See e.g., Ex. 804-003-004].

9.  Camco quickly retracted its initial communication and replaced it with a
second letter [See e.g., Ex. 804-005-007] asking the subcontractors to “please disregard
previous letter which was sent in error.” [See e.g., Ex. 804-005]. Among other things,
Camco’s second letter:

U Deleted its statement that it had terminated the Camco-Gemstone
Agreement (while continuing to terminate the subcontractors);

. Asserts that the subcontractors agreed to Pay-if-Paid and accepted the risk

of non-payment from the owner (which is also Pay-if-Paid); and,

. Stated, inaccurately, that “Camco’s contract with Gemstone is a cost-plus

agreement wherein the subcontractors and suppliers were paid directly by
Gemstone and/or its agent Nevada Construction Services.” [See e.g., Ex.
804-007].
While Gemstone eventually did make partial payment to some subcontractors through
NCS and not Camco [see discussion, infra], the Camco-Gemstone Agreement expressly
required Camco, upon receipt of a progress payment from Gemstone, to “promptly pay
each [subcontractor] the amount represented by the portion of the Percentage of the Work
Completed that was completed by such [subcontractor].” [Ex. 162-010, §7.03(¢e)].

10. Some subcontractors stopped working after APCO left the Project. Others,
such as Helix, continued to work on the Project and began working for Camco as the
general contractor. Others, such as Heinaman, Fast Glass, Cactus Rose and SWPPP started
working on the Project only after APCO left and worked only for Camco.

11.  Camco presented some subcontractors with a standard form subcontract

Agreement (“the Camco Subcontract™), a representative example of which is Camco’s
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subcontract with Fast Glass. [See Exhibit 801-007-040, TR5-57:8-166].

12. However, Heinaman and Camco never entered into the Camco Subcontract.
Instead, the agreement between Camco and Heinaman is memorialized by a Letter of
Intent to proceed with the Work and Memorandum of Understanding Regarding Terms
and Conditions between Heinaman, Camco and Gemstone. [Exhibit 701 - “the Heinaman

Agreement”]. The Heinaman Agreement provides, among other things:

J “CAMCO and Gemstone both promise to pay and to be liable to
[Heinaman] ...” .
. “CAMCO and Gemstone agree to be jointly and severally liable for

payment of [Heinaman’s invoices]” and to “pay [Heinaman on the fifth day
after receipt of an Invoice from [Heinaman];”

. “Each [Heinaman] invoice shall be paid without retention;”

. “Each invoice shall be [prepared on a Time and Material basis plus 15%
standard mark up on each invoice for Overhead and 10% mark up on each
invoice for Profit;”

. CAMCO and Gemstone authorize [Heinaman] to proceed with the scope of
work as referenced herein.;” and

o The Parties understand that this document shall be binding on all Parties
until a different contract is signed by all parties.”

[Ex. 701].

13. Heinaman’s representative, Mark Heinaman, testified that there is no
“different contract signed by all Parties.” Camco did not dispute this testimony or offer any
contract signed by Heinaman, Camco and Gemstone.

14.  In fact, Heinaman offered, and the Court admitted, a separate agreement
between Camco, Gemstone, Scott Financial Corporation (“SCF” - Gemstone’s lender) and

Nevada Construction Services, Inc. (“NCS”) titled ManhattanWest Heinaman Contract

¢ Testimony of Dave Parry.
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Glazing Funding Instruction Agreement (“the Heinaman Funding Agreement”) that

confirms:
. “[1]t is in the best interests if the project to engage Heinaman ...;” and
. “Heinaman has demanded the right to invoice Camco weekly and requires

that Camco pay each invoice within five calendar days.”
[Exhibit 718-002]. In addition, the Heinaman Funding Agreement identifies a source of
payments to Heinaman (monies in the NCS account previously “carmarked” to pay a
terminated glazing contractor) and sets forth a procedure as between Camco, Gemstone,
Scott and NCS to make payments to Heinaman for its work. [Ex. 718-002-004] Heinaman
was not a party to the Heinaman Funding Agreement.

15. Consistent with the Heinaman Agreement (i.e., Fime and materials plus 15%
overhead and 10% profit), Heinaman submitted multiple invoices to Camco, some of
which were paid [see Exhibit 702-001-003] and some of which were unpaid [see Ex. 702-
004-007]. Heinaman’s unpaid invoices total $187,525.26. The Court finds that Camco
agreed to pay all of Heinaman’s invoices, breached the Heinaman Agreement by failing to
pay the unpaid invoices and owes Heinaman the principal sum (i.e., exclusive of interest,
costs and attorney’s fees) of $187,525.26.

16.  The Court further finds that Heinaman performed the work for which it
invoiced. [See e.g., Exhibits 704, 705. 706, 707 and 708 (project record documents)].
Based in part on the undisputed testimony of Mark Heinaman the Court finds that
Heinaman’s invoices represent a reasonable value for the work performed.

17. Heinaman presented undisputed evidence, and the Court finds, that
Heinaman timely recorded a mechanic’s lien, as amended (“the Heinaman Lien”), pursuant
to NRS Chapter 108 and perfected the same. [See Exhibit 703]. The Heinaman Lien
identified both Camco as the “person by whom the lien claimant was employed or to
whom the lien claimant furnished or agreed to fgrnish work, materials or equipment.” [See

Ex. 703-038].
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18.  Any finding of fact herein that is more appropriately deemed a conclusion
of law shall be treated as such.
FROM the foregoing Findings of Fact, the Court hereby makes the following

B. Conclusions of Law.

1. “Basic contract principles require, for an enforceable contract, an offer and
acceptance, meeting of the minds, and considerétion.” May v. Anderson, 121 Nev. 668,
672, 119 P.3d 1254, 1257 (2005). A meeting of the minds exists when the parties have
agreed upon the contract's essential terms. Roth v. Scott, 112 Nev. 1078, 1083, 921 P.2d
1262, 1265 (1996). Which terms are essential “depends on the agreement and its context
and also on the subsequent conduct of the parties, including the dispute which arises, and
the remedy sought.” Restatement (Second) of Contracts § 131 cmt. g (1981). Whether a
contract exists is a question of fact and the District Court’s findings will be upheld unless
they are clearly erroneous or not based on substantial evidence. May, 121 Nev. at 672-73,
119 P.3d at 1257.

2. The Court concludes that Camco entered into and breached the Heinaman
Agreement by failing, without excuse, to pay Heinaman in full for the invoices it
submitted and for the work it performed in the amount of $187,525.26 and that Heinaman
is entitled to judgment for that amount, exclusive of interest, costs and attorney’s fees.

3. Alternatively, the Court concludes that there is an implied contract between
Heinaman and Camco and that Heinaman is entitled quantum meruit damages for recovery
of the full and reasonable value of the work it has performed. See Certified Fire Prot. inc.
v, Precision Constr., 128 Nev. 371, 379, 283 P.3d 250, 257 (2012) (“quantum meruit’s
first application is in actions based upon contracts implied-in-fact.”). A contract implied-
in-fact must be “manifested by conduct.” /d. at 380 citing Smith v. Recrion Corp., 91 Nev.
666, 668, 541 P.2d 663, 664 (1975); Hay v. Hay, 100 Nev. 196, 198, 678 P.2d 672, 674
(1984). It “is a true contract that arises from the tacit agreement of the parties.” /d. To find

a contract implied-in-fact, the fact-finder must conclude that the parties intended to
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contract and promises were exchanged, the general obligations for which must be
sufficiently clear. /d. Here, Heinaman and and Camco clearly intended to enter into a
contract whereby Heinaman would perform work for Camco and Camco would pay
Heinaman for its work.

4. Where an implied-in-fact contract exists “quantum meruit ensures the
laborer receives the reasonable valug, usually market price, for his services.” Precision
Constr., 128 Nev. at 380 citing Restatement (Third) of Restitution and Unjust Enrichment
§ 31 cmt. ¢ (2011), Sack v. Tomlin, 110 Nev. 204, 208, 871 P.2d 298, 302 (1994) (“The
doctrine of quantum meruir generally applies to an action ... involving work and labor
performed which is founded on a[n] oral promise [or other circumstances] on the part of
the defendant to pay the plaintiff as much as the plaintiff reasonably deserves for his labor
in the absence of an agreed upon amount.”}. Here, the only and undisputed testimony was
that the monies Heinaman billed for its work were a reasonable value for the work
performed. Moreover, Camco’s submission of at least some of those amounts to Gemstone
as part of its own pay application estopps Camco from disputing the reasonable value of
Heinaman’s work. Heinaman is therefore entitled quantum meruit damages in the amount
of $187,525.26 for recovery of the full and reasonable value of the work it performed. See
Certified Fire Prot., 128 Nev. at 380.

5. The Court rejects Camco’s argument that it is not liable to Heinaman (and
other subcontractors) because it never received payment from Gemstone who instead made
payments to subcontractors through the disbursement company, NCS. Camco’s position
notwithstanding, both the Camco-Gemstone Agreement and the Camco Subcontract
demonstrate that (consistent with the APCO-Gemstone Agreement and the APCO
Subcontract) payments to subcontractors were intended to flow through the general
contractor. Camco presented no evidence that Heinaman or any other subcontractor
consented in advance to Gemstone’s eventual decision to release payments (in part)

through NCS and not Camco.
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Stipulation and Order for Dismissal with
Prejudice of Claims Asserted by Select
Build Nevada, Inc. Against APCO
Construction (filed 7/1/2010)

A571228

1799-1801

2018 Stipulation and Order to Dismiss
Third Party Complaint of Interstate
Plumbing & Air Conditioning, LLC
Against APCO Construction, Inc. with
Prejudice (filed 2/5/2018)

A571228
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Notice of Entry of Order (filed
5/25/2017)

A571228
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Findings of Fact, Conclusions of Law,
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Construction, Inc.’s Motion for Partial
Summary Judgment Against APCO
Construction (filed 12/29/2017)

A571228

1812-1822

Findings of Fact and Conclusions of Law
asto the Claims of Helix Electric and
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A571228

1823-1893

E&E Fire Protection, LLC’ s Findings of
Fact and Conclusions of Law (filed
4/26/2018)

A571228

1894-1900

Plaintiff in Intervention, National Wood
Products, Inc.’s Findings of Fact and
Conclusions of Law Re Camco (filed
4/26/2018)

A571228

1901-1912

Findings of Fact and Conclusions of Law
asto the Claims of Fast Glass, Inc. (filed
4/26/2018)

A571228

1913-1925

Findings of Fact and Conclusions of Law
as to the Claims of Helnaman Contract
Glazing (filed 4/26/2018)

A571228

1926-1938
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Findings of Fact and Conclusions of Law
asto the Claims of Helix Elecric of
Nevada, LLC Against Camco Pacific
Construction, Inc. (filed 4/26/2018)

A571228

1939-1948

Findings of Fact and Conclusions of Law
asto the Claims of SWPPP Compliance
Solutions, Inc. (filed 4/26/2018)

A571228

1949-1960

Findings of Fact and Conclusions of Law
asto the Claims of Cactus Rose
Construction Co., Inc. (filed 4/26/2018)

A571228

8,9

1961-1972

United Subcontractors, Inc. DBA Skyline
Insulation’s Motion to Enforce Settlement
Agreement and Enter Judgment (filed
5/31/2018)

A571228

1973-1997

Stipulation and Order for Dismissal with
Prejudice (filed 5/25/2018)

A571228

1998-1999

Stipulation and Order of Dismissal of All
Clams Relating to Cardo WRG., Inc.
(filed 9/20/2017)

A571228

2000-2002

Joint Order Granting, In Part, Various
Lien Claimants' Motions for Partial
Summary Judgment Against Gemstone
Development West (filed 6/21/2010)

A571228

2003-2004

Notice of Entry of Stipulation and Order
for Dismissal of Steel Structures, Inc.’s
Complaint Against Camco Pacific
Construction, and Camco’s Counterclaim
Against Steel Structures, Inc. (filed
11/16/2009)

A571228

2005-2008

SWPPP Compliance Solutions, LLC's
Amended Statement of Facts and
Complaint

AF71228

2009-2021

Page 12 of 12
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58, A ciaim of Mechanio’s Lien by DAVE PETERBGK FRAMING, INC,| recordad

December 30, 2008 in Book 208081230 of Official Records as docurnent nurabay
$01388,
Ameount $5,000,00

Arn action conmneneed in the District Court, dated March 26, 2008, Case No,
ASTIE28, entitled, *NOTICE OF PENDENCY OF ACTION”, DAVE
PRTERSON FRAMING, INO., A NEVADA CORPORATION -vs- GEMSTONE
SEVELOPMENT WEST, INC, A NEVADA CORPORATION, DOES
THRCGUGH X, INCLUSIVE, AND ROE CORPORATIONS FTHROUGH X,
MNOCLUSTVE: CAMCO PACIFIC COMSTRUCTION COMPANY, INC,, A
FORBIGN CORPORATION: FIDELITY ARND DERGSIT COMPANY UF
MARYLAND

Wetice of Fendonoy of sald Aclion was recordad Apal 1, 2009 1n Boel Z00S0G4GH
as Diocurment Mo, 404371 of Offisiel Records,

An action coamenced in the Dnsteiot Couet, dajed Apnil 15, 2009, Casse No.
ASTI22%, AND ALL CONSOLIDATHD CAYES, entitied, “DAVE PETEREON
PRAMING, INC S AMENDHD WOTICE OF PENDENCY OF ACTION,
DAVE PETERSON FRAMING, INC., A NEVADA CORPORATION -ve-
GEMSTONE DEVELOPMENT WEST, INC., A NEVADA CORPORATION,
DOER T THROUGH X, INCLUSIVE, AND ROE CORPORATIONS §
THROUGH X, INCLUSIVE: CAMCO PACIFIC CONSTRUUTION
COMPARY, INC,, A FOREIGN CORPORATION; FIDELITY AND DEPOLIT
COMPANY OF MARYLAKD

totice of Pendency of said Action was recorded May 4, 2010 in Book 20100504
a0 Document No, G0953 of Gificiat Hecorda,

The above Lien was arended by Arsended Notice of Lien recorded May 4, 20108
in Boock 20100504 as Document Mo, 00884 of Gffioal Becords.

AA001751
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59, A claim of Mechanic’s Lisn by SACRAMENTO BNSULATIUN
CONTRACTORSE, INC, DBA GALE BUILDING FRC}E}UL N FRA
MOULPRO PROIPCTS INC,, recorded Drecember 31, 2008 in Book JU081430
of Official Records as d.@cm'nmt by G17686,

Arpourd; 30565934

A action commenced in the District Court, dated March 24, 2005, Case Mo,
AS71238, ertitled, “NOTICE OF LIS PENDENSY, INBULPRO FROIELTS,
NG, wvs- GEMSTONE DEVELGEMENT, [N, A NEVADA CORPORATION,; AND DOELS §
THROUGH X: AND BOES CORPORATIONS § IHRUU"‘H Y, OCLURIVE; APCO
CONSTRUCTION, A NEVADA CORPORATION, AND IX )FE-: KiITHROUGH XX Akl
ROES CORPORATIONS ¥ THROUGH X, INCLUBIVE: CAMCO PACITHIC
COMSTRUCTION COMPANY, INC, A OALIFORNIA CORPORATION; FIDELITY AND
DEPORIT COMPANY GF MARY VAND: AND DOES XK1 THROUGH XXV,
AWD POBR corpORATIONS ¥I THROUGH SV, INCLUSNVE

Notice of Pendency of said Achion was recorded Bacch 30, 2009 1n Book
2009033 ac Document No. 0001352 of Official Records.

T A slaim of Mechanio’s Lien by BUCHELE, INC,, recorded Decamb@r 34, 2008 m
Book 20081230 of Official Records as doowroent nurnher 0319
Arnount: $77.220.70

An Amended Notice of Lis Pendens was recorded Jaly 23, 2012 in Book
20320723 a¢ Doourent Ne, §1818 of Official Records,

71, Intentionaily ondtted (Hupunged Case 08-A371228-B)

L’If"”"
72. Bierdionally Cmitted (Expunged ASTIZEE)

T4 A clalo of Mechani’s Lwﬂ%‘y SELECTRUILD WEVADA, IMC. ~ CONCRR R
Y., recorded Jaousry &, 2009 in Book 20090105 of Oificial Ke sOads as
dmmnem ey (0447 G.

Amouni 55, 868.64

74, A viaim of Mechanio's Lion by SELECTRUILD NEVADRA, INC, ~ CONCRETE
DIV, recorded January 3, 2009 in Book 20080105 of Cificisl Reoords as
document mumber 84471,

Arpount: $52, 250,50

75, Intentionally omatted {refiled see Bxe, 153)
76 A claim of Mechanic’s Lien by STERL 8STRUCTURES, INC,, recorded Isnuay

72009 in Book 20090107 of Offical Records as dooument Em%cr D0{1549,
Anwum, $4 300,00

AA001752
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CAD 2CHOD COMMEene f‘d $E} ﬂ“}u Pratriot Court, dated Jarssary 5, 2009, Case No,

ASTIAZR, enyitied, “NOTICE OF LIS PERDENGY, APLO COMSTRUCTION, A
NEVADA C @RPOR&TI*D” g GEMETONE DEV ELCGPMENT WERT, INC,,
& NEVADA CORPORATION, MEVADA COIETRUCTION bHERVICES, A
MEVADA CORPORATION; BCOTT FINANCIAL CORPORATIUN, A
NORTH DAKOTA CORPORATION; COMMONWEALTH LAKD TITLE
IMSLIRANCE COMPANY: FIRST AMERICAKW TITLE INSURARCE

COMPANY: AMD DOBRS T THROUGH X; AMD HARSCO CORPORATION, A
FORBIGH CORPORATION, —ve- GEMETONE DEVELOPMENT WHEYT, INC,

A NEVADA CORPCRATION: CONORETE VISIONS, INC., A NEVADA
CORPORATICN: PLATTE RIVER INBURARCE COMPANY, A BURETY,
COMMONWEALTE LAND TITLE BSSURANCE COMPANY,; FIRNT
AMBRICAMN TVTLE INSURANCE COMPANY,; AND DOEA T THROUGH X

Wotice of Perddeney of said Action was recorded January 7, 2009 tu Book

SO0GN107 as Document Mo, 34231 of Offieial Records.

7%, Iutenllonally omitted (Bxpunged Cass §8-A571228-1)

Totentiomally onaited Bxpunged Case GH-AST1L28-B)
Inientionaily oipiited (Expungad Case 08-ASTI2E8-B)

Tntentionally cmitted (Bxpunged Case B8-A371I28-8)

7 Intentionally omitted (Expunged Case 08-AST1228-8}

YA alatm of | vica;,‘*anin,* 3 Lien by NOORDA SHERET M BYAL COMPADMTY,

recorded January 8, 20069 1 Beok 00590108 of Official Racords as documend
nuitiber 00287

Amouot ‘i% 351,40

.__p.r'

An action ooramenced in the Trastriot Court, dated Febroary 23, 2009, Case RN

ASTI228, exitled, “NOTICE OF PENDERCY OF &iﬂfﬂi}"\”* MOORTIA
%EiEET METAL COMPANY, A MNEVADA CORPORATICN -vs- GEMITONME
DNEVELOPMENT WEST, IMC., A NEVADA CORPORATION; DOES |
THROUGH X INCLUSIVE, AND ROE CORPORATIONS [ THROUGE 2,
INCLURSIVE, CAMCO PACIFIC CONSTRUCTION COMFANY, INC, A
FORBIGN CORPORATION,; FIDELITY AND DEPOSIT COMPANY OF
MARYLAND

Motice of Pondoncy of said Action was revorded RMarch 2, 2009 10 Book
20050302 as Documerd No, 0230 of Official Records,

AA001753
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i,

85,

.

An action sommenced in the Dhstrict Cowrt, dated April 18, 2009, Case No.
ASTIZ28, AND ALL QUNMSOLIDATED CASES, entitled, “INOORDA SHEET
METAL COMPAMNY’S SECCOND AMENDED NOTICE OF PENDENCY OF
ADTION NOORDA SHERT METAL COMPANY, 4 NEVADA
CORPORATION -va- GEMSTONE DEVELOPMENT WEST, INC,, A
NEVADA CORPORATION: DOER I THROUGH ¥, INCLUSIVE, AND ROE
CORPORATIONS | THROUGE X, DNCLUSIVE, CAMUOD PACIEFIC
CONSTRUCTION SOMPANY, T A FOREIGN CORPORATICNK;
FIDELITY AND DEPOSIT COMPANY OF MARYLAMD

Potice of Pendency of said Action was recorded May 4, 2010 in Book 20100304
as Document No, Q0887 of Gffcial Records,

The abeve lHen was amended by Amended Notice of Lien recorded May 4, 2010
i Book 201006504 a3 Documant Wi, 8088% of Official Records.

A cleim of Mechanic’s Lien by ATIERM BENTALS, INC,, recorded Jarnsary 5,
D009 in Book 20690108 of Official Records as document mamber 02570,
Amount: §109.032.00

A claim of Machanic’s Lien by NORTHSTAR CONCRETE, INC,, recorded

Jarmary 9, 2009 in Book 20090109 of Official Records ag document murahey
{14475,
Amouni: 8,628,800

S A claim of Mechanic’s Ligo by NORTHETAR COMCRETE, INC, recorded

Jamuary 9, 2009 in Book 20050109 of Gificial Records as document rnher
4474,

Amount: 32472 60800
Intentionally omitted {Expunged AS71228)

Tutenticnally omitted (Bxpunged AST1225)

A ciaim of Mechanic’s Lisg by SUFPLY NETWORE, INC, DBA VIKING
SUPPLYNET, recorded Jamiary 12, 2009 in Book 20090117 of Offieial Becords
as docursent nmmber (325984,

At $20,5%8.03

A claim of Mechanic’s Lisn by HELIX BLECTRIU OF MEVALA, LLO B/A
HELTY BLECTRIC, recorded Jauuary 12, 2008 in Book 20099112 of Officwal
Feoords as document number 32364,

Anwmunt: 3,18E, 102,67

AA001754




The above len was amended by Amended Notice of Lien recorded January 22,
2009 in Book 200690129 a5 Docnent No, 80237 of Ofiicial Recopds.

An achion comrnenced in the Districd Court, dated April 14, 2009, Caze Mo,
ASETIER, endiiled, *NOTICE OF LIS PENDENS”, HELIX BLECTRIC GF
NEVADA, LLC, ANEVADA LIMITEDCLIABILITY COMPANY, D/IER/A
HELIX BLECTRIC ~va- ASPHALT PRODUCTS CORP,, ANEVADA
CORPORATION, APCO CONSTRUCTION, A NEYVADA CORPORATION;
CAMOO PACIRIC CONSTRUCTION COMPAKY, INC, AUALIFORMIA
CORPORATION, GEMSTONE DEVELOPMERNT WEST, INC, NEVADA

CORPORATION: FIDELITY AND DEPOSIT COMPANY OF Ewi AEYT.ANDY
DOES T THROUGH ¥ ROE CORPORATIONS I THRQUGH X, BOR
BROMDING COMPAMIES [ THROUGH X LOE LENDERS I THROUGH X,
ENCLUSIVE

Notiee of Pendency of aaid Aciion was recorded April 16, 2009 in Book
200904 16 ag Dooument Mo, 30180 of Gifieial Becords.

An action coremenced in the Dngivict Court, dated June 225 2004, Lead Casg No,
AS5T1228, COMSOLIDATED WITH ASTI742, AST4351, AST7623, AS8324%,
ASEATIN ANE ASET16E, entitled, "HELEX LLEC’IILC S AMENDED NOTICE
OF LIS PEMDENS” HELIX BLECTRIC GF NEVADA, LLO, ANEVADA
LIMTTED-LIA BIU""Y COMPANY, IWB/A HELIX BLECTRIC wvs- ASPHALTY
PRODUCTS CORP., ANEBVADA CORPORATION, APCO CONETRUTION,
A NEYADA CORPORA TION: CAMOCO PACIFIC CONSTRUCTEDM
COMBAMY, INC., & CALIFORNIA CORPORATION; GEMSTOME
DEVELOPMENT WEST, MO, MEVADA CORPORATION, P‘E’i’)&'ﬂl’i’l"‘f AND
DEPOSYT COMPANY OF H%P"“? AND; S8COTT FINANCIA
{ “t RPORATION, & MORTH DAKOTA CORPORATION; Iiir-l?; PIHROUGH
D ROE CORPORATIONS T THROUGH ; BOE BONDING COMPANIES 1
ih.liuu_sil ¥ LOD LENDERS T THROUGH X, INCLURIVE

Notice of Bendency of said Action was vecorded June 25, 2009 1n Book 20080625
zs Document No, 00237 of Official Records,

An Amended Notine of Lis Pendens was recorded Judy 23, 2012 in Book
20126723 as Document No, 01812 of Offtnisl Records,

,Inlentionally omitted (Expunged ASTIZER}

A claim of Mechanic’s Lien by THE PRESSURE GROUT COMPANY, recovded

Jamuary 17, 2009 in Book 206090112 of Offisial Records as document mumber
(4585,
Argount: B 43400
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1. intenuonally onutied {Released)
14, tentionally croiited (Bxpungad Case 08-AST1228-13)

A clsim of Mechanie’s Lien by INTERSTATE PLUMBING & AIR

OCRIATIONENG, LLG, recovded January 14, 2009 in Dook 28050 14 of Gffioal
Records as document number §31%1,
Amcunt: 33,376,600.45

,brdentionally omitted (Reloased 3/5/13)

A slaimo of Macharse's Lien by CAMCO PACTIFIC CONBTRUUTION

COMPAIY, INC., recordsd Eamamiy 15, 2009 in Book 200801135 of Oifnisl
Records as document munber 00331,
Amoant; S3G 31185316

A claim of Mechanie's Lien by INTERSTATE PLUMBIHNG & AlR
CUE\DE TIONING, LLE, recorded January 16, 2005 in Book 20090116 of Oficial

Yonords as docoment rumber $15172,
Amount: $783,161.653

Intsotionally omitted (Tixpunged Case 08-ASTIZZ8-B)

100, Interdionally oritted (Bxpunged Case (ROASTIZIE-B)

101 A claim of Mechanic’s Lien by MORTHSTAR COMORETE, INC,, recordad

Tamnsary 24, 2009 in Book 20096120 of Oifwial Reom dg a5 docwiment number
Q4E64,

Arnount: $3 454 2% (THERE 1§ A PROMISED PAYMENT OF 52,333,062
WHICH CLAIMANT DOES RUT W;,LNT TKJ WOLUGSE IN THE LIE \I j

An acbion coramanced in the Dhetdet Cowurd, dated huly &, 2009, Cass No,
AST1228, antitled, “LIS PEMDENS”, KORTHETAR f‘@N(’RHE HOLO
NEVADA C*DRPf YRATION <va- CAMOC PACIFIC CORNSTRUC “HUN
COMEPANY . IO, A CALIFGRNIA CORPORATION; FIDELITY AMD
DEPOSET € i?ﬁN”‘x OF MARYLAND, A SURBT T COMWNCRETE VIRIONS,
"“‘”{" A NEYVATSA CORPORATION; PLATTE B TVER INSUBANCE

?Tﬁi "tl\’i A SURKETY, uf‘\«i’%’i{} B DEVELOPMERT WEST INC, &

Nﬁ?;"ﬂ‘m ( mwmﬁ AT 0\ MOES 1 - 10 z:mu.mw; AN A0

CORPORATIONE 1~rh= iNC,LUSiVE

Motics of Pendenoy of sald Action was recorded July 20, OO0 in Book 20080720
g Ddocument Na, 00028 of Gfficial Records,

102, Intentionally ordited {Refiled see Bxo, 154}
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103 Intentionally omitied (Released 20130207.2867)

104, A claim of Mechanic’s Lien by PAPE MATERIAL HANDLING DBA PAPE
RENTE, recorded January 20, 2009 in Book 20080120 of Otficial Records as
documernd number #3051,

Amouri; $22.176.01

105 A claim of Mechanic’s Lien by SUNSTATE COMPAMIES INC., recorded
January 21, 2009 in Book 20080121 of Official Kecords as documnent nurmber
1738,

Amount: §20,156.25

106, Intentionally omitted (Bupunged Caze 08-A571225-8)

107, A& olatim of Mechanio's Lien by PROFESSIONMNAL DOORSE & MiL WORES,
recorded Jany nyy 2%, 2009 in Book 20080123 of Official Records ag docurpent
number 040355

Amount: E382,965 .85

An schinn commenced in the District Court, dated March 27, 2009, Case X,
&5T1228 entitled, “NCTICE OF PENDENCY OF ACTIONT, PROFESSIONAL
DOORS *’“.Q"TD MILLWORES, LLO, A NEVADA LIDMITED LIABILITY
COMPANY -va~ OEMSTOME DEVELOPMENT WEST, INC., A WEVADA
CORPORATION: BOES I THROUGH X, INCLUSVE, AND R{)}‘:
CORPORATIGNS T THROUGH X, INOLUSIVE, CAMCO PACHFIC
CONSTRUCTION COMPANY, MO, A FOREIGR CORPORATION,
FIDRLITY AND DHEPOSIET (_T.{'}TVEPHN& OF MARYLAND

Motice of Pendency of said Action was recorded April 1, 2009 in Book 26090401
ae Document No, 00432 of Official Records,

o acticn commenced in the District Court, dated Apdl 15, 2009, Case Mo,
A"*”lZL@ AR ALL CONSOQLIDATED CASES, sutitled, SEROFESIIONAL

DHOORR AND MILLWORKS AMENDED NOTICE OF PENDERCY OF
ACTICN, PROPESSIONAL DIOCGRE AMD MILLWORKS, LLC, A MEVADA
TIMITED LIABILITY COMPANY —ve GEMSTONE DEVELCOPMENT WEST,
MO A NEVADA CORPORATION; DOES 1 THROUGH X, INCLUBEVE,
ANT ROE CORPORATICNS I THROUGH X, INCLUSIVE; CAMUD

PACIFIC CONSTRUCTION COMPANY, IMNC., A FORBIGN CORPORATICN;

FIDFELITY AND DEPOSIT COMPANY OF MARYLAND

Notice of Pendency of ssid Action was recorded May 4, 2010 in Book 20100504
as Document Mo, 60985 of Gfficial Records.

The above Hen was arsended by Amended Motice of Lion recorded May 4, 2010

AA001757
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in Book 20100504 az Dosument No, 00990 of Official Records,
108, Intentionally omutted {Expunged Case B8-A571228-B}
P09, Intentionally omitted {Expunged Case 08-A571225-8)
110, Infentionally omitted (Expungad Case (8-AST12724-1)

111 A claim of Mechanio’s Lien by RENAISEANCE POOLS & SPAL, INC,,

P PP

o ol

reoorded Jamusry 30, 2009 in Book 20090130 of Official Records as document
muimaber §OGUZ2509.
Araoynt: FRC AT4TD

112, A olaim of Mechanic’s Lisn by CELL-CRETE FIREPRCOOEING OF NEVADA,

NG, recorded February 7, 2009 in Book 26090202 of Gificial Hecords ag
document muniner G3407,
Arpount: $111.629.00

113, 4 claim of Mechanie’s Lien by HERNAMAN COMNITRALT GLAZING, recorded

February 3, 2009 in Book 20090203 of Official Records as doswoent nunber
G318
Armount $185,315.09

The ahove lien was amended by Amended Motice of Lien recorded April 9, 2008
in Book 20090409 as Docuraend No, 01355 of Official Records,
New Amount: 18722528

A action commeneced in the Disiviet Cowrt, dated April 27, UG08, Case <o,
AZSTIAS, enitlad, “MOTICE OF LIS PENDEME”, HEINAMANR COMNTRACT
NLAZIHG, A CALIFORNIA CORPORATION -vs- ABPHALT PRODUUT
CORP., ANEYVADA CORPORATION, UAMUD PACHEID CON STRYICTHON
COMPANY, NG, A CALIFORNIA CORPORATION; GEMBTOME
DEVELOPMENT WEREST MO, NMEVADA CORPORATION, FIDELITY AND
DEPGHIT COMPANY OF MARYLAND, DCES I THROUGH X, RObB
CORPORATIONS T THRUUGH ¥, BOE BONDING COMPANIES |
THROUGH X LOE LENDERS T THROUGH 2, INCLUSIVE

Notice of Pendeney of ssid Action was reeovded April 29, 2008 in Book
JO090479 a5 Document Mo, 80142 of Gificial Reoords,

AA001758
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An sciion sommenced in the District Court, dated June 22, 2009, Lead Case No.
ASTI228, CONSOLIDATRD WITH ASTI792, ASTA30L, ASTTAR3, ASEIZRY,
ASRATI0 AN ASRT16R, entitled, “ROTICE OF LIS PENDENS”, HEINAMAN
CONTRACT GLAZING, A CALIFURNIA COBPORATION -ve- ASPHALT
PRODIUCTS CORFE., A NEVADA CORPORATION: CAMUG PACIFIC
CONSTRUCTION COMPAMY, INC., A CALLY ORINIA CORPORATION
GEMSTONE EBHHEHGPMENT WEST, INC,, NEVADA CORPORAT ICL i
FIDELITY AND DEPOSRIT COMPANY {OF M ARYLANEY, SCOTT
FINANCIAL CORPORATION, A NORTH DAKUTA CORPORATION,; RDOED
DTHROUGH ¥ ROE CORPORATIONS I THROUGH X BOR BONRNG
CUMPAMNITS TTHROUGH %, LOF LENDERS I THROUGH X, INCLUSIVE

Notice of Pm&fﬂnw uf said Action was reeovded Jone 23, 2009 m Book 20080625
as Documient Mo, 80238 of Official Becords,

An Arnended Motice of Lis Pendene was recorded July 23, 2012 m Book
MVIANTIZA sa Document No, 01813 of Offiasl Records,

14, A claim of Mechanic’s Lisn by GRANITE CONSTRUCTION COMPANY,
recorded February 3, 2009 _buo}r' 20060208 of Official Records as docurnent
nnber 2712,
Amount $127.8%2.00

115, & elairn of Meachanic’s Lien by B&E FIRE PROTRECTION, LLOC, recorded
Fehraary 4, 2009 io Book 20090204 of Official Records a3 dovuwent smamber
(H3167.
Amount: 53,795,218.91

An action comynenced in the Digtriet Court, dated March 27, 2009, Case No.
ASTI228, engitled, "NOTICE OF PENDERCY OF AC TEON F&E HRE
PROTEOTION, LLO, A NEVADA LIMITED LIABILITY ("‘Uivi}“’fa}"Y
GEMSTOMNE DEVELOPMENT WERT, INC., A MEVADA (‘ORPU?MC” \1
DORS T THROUGH ¥, BNCLUSIVE; AND ROE CORPORATIONS
THEOGUGH X, INCLUSIVE: CAMCO PACIFIC CONSTRUCTION
COMPANY, NG, A FOREIGN CORPORATION, FIDELIYY ANTY DEPGHIT
COMPANY OF MARYLAND

rative of Pendancy of aaid Action was recorded April 1, 200% in Book 20090401
ag Diocurment No. 00430 of Gificial Reocords,

An action commenced i the Districl Cowrt, dated Apul 15, 1007, Case No.
A571228, entitled, “E & B FIRE PROTECTION, LLO'S AMENDED NOTICE
OF PRNDGENCY OF ACTION®, B & B FIRE PROTHCTION, LLC, A MNEVARA
LWJ;E'E'ED LIARILITY QUMPANY -ve- GEMESTONE DEVELCOPMENT WEST,
T, A NEVADA CORPORATION; DOES T THROUGH X, IKCLUSIVE;
;&NE} ROE CORPORATIONS | THROUGH X, INCLUSIVE; CAMLUD

AA001759
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PACIFIC COMSTRUCTION QOMPAIY, INC, & FOREIGN CORPORATION,
FIDELITY AND DEPOSIT COMPANY OF MARYLANL

Notice of Pendeney of said Astion was recorded May 4, 2010 in Book 20100504
as Document Wo. 0881 of Official Recozds,

The sbove Hen was amended by Amended Notice of Lien racorded May 4, 2010
in Book 20100504 ay Doowrsent Mo, §0982 of Official Records.

116. A clabn of Mechanic’s Lien by THE MASONRY GROUP NEVADA INC,
vecordded Fe%:}ruafy 4, 2009 in Baok 20090204 of Official Records ag docurment
number 32241,

Arnoont: §756,647.12

The above len was amended by Amended Notloe of Lien recorded Fobruary 26,
S009 10 Book 200907726 as Documerd No, 03925 of Offizial Records,

An action commmenced i the District Court, dated March 2, 208%, Case Mo,
A584730, ensitied, “LIS PENDENS”, THE MASONRY GROUP MEVADA,
INC., A NEVADA CORPORATION —vs- C fﬁif‘@ PACIFIC COMSTRIHTION
COMPANY, M, GEMSTONE DEVELOPMERNT WEST, INC,; FIDELITY
AND DEPOSIT COMPANY OF MARYLAND AL DOES 11 PHROUGH § A0,
INCLUSIVE

Notice of Pendency of said Aciion was recorded March 11, 2000 in Book
0030711 ae Document Mo, 139273 of Offioal Records,

117, Intenuonally oroitted (Hxpunged AS YAVILS
. ' =

118, A olaim of Machanic’s Lien by FERGUSON FIRE & FABRICATION, INC,
recordod February 10, 2009 {n Book 20090210 of Gificial Becords ax document
ratpder 02713
Amennd: $S0,933.75

119, Intentionally omitied (Fupunged ASTIZ2ER)
120, Intentionally omitted (Bxpmmged Case (8-A571228-B)

171, A clalm of Mechanio's Lien by WER DESIGH, INC,, recorded February 13,
2009 in Book 20090213 of Offolal Records as documant numnber B4341.
Amount: $314,085.66

The sbove lion was amended by Amended Motice of Lian recorded April 27, 2009
in Book 20090427 as Docwoant No, 00107 of Official Records.
rew Asnount: $275,115.46
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A avtion ommmenced 1o the Disirict Cowrl, dated Apctd 22, 2009, Case Mo,
ASE7168, entitled, “NOTICE OF LIE PENDERS", WRG DESECGM, INC., A
DELAWARE CORPORATION ~ve- ARPHALT PRODINTTE CORFE,, A
MEVADA CORPORATION, APCO COMETRUCTION, AREVADRA
CORPORATION: CAMOU PACIFIC COMNETRUCTION COMPANY INC,, A :
CALIFORMIA CORPORATION, GEMSTONE DEVELOPMENT WERT, INC,,
PEYADA CORPORATION; FIDELITY AND DEPOSIT COMPANY OF
MARYLAWT: DOES I THROUGH X, ROE CORPCRATIONS I THROUGH
¥ BOE BONDING COMPARIES I THROGUGH X, LOE LENDERS |
THREOUGH X, INCLUSIVE

Notice of Pendeney of said Acton was recordsd Aprik 30, 2009 in Book
OO%0430 az Documend No. 61007 of Official Records.

An solion commenced in the District Oourt, dated fune 22, 2009, Lead {ass No.
AST1228, CONSGLIDATED WITH AS71752, AST74391, ASTT623, ASE3EEY,
ASBATA0 AN 387168, araltled, "WRG DESIGN, INC8 AMENDEL MOTICE
GF LIS PENDENS, WRG DESION, INC., A DELAWARE CORFORATION -
ve- ASPHALT PRODUCTS CORE, A NEVADA CORPORATION, APCU
CONSTRUCTION, ANEVADA CORPORATION, CAMUOC PACIFIC
CONSTRUCTION COMPANY, [NC., A CALIFORMILA CORPORATION,;
OGEMSTONE DEVELGPMENT WE&ST, INC., NEVADA CORPORATION;
FIDELITY AND DEPGRIT COMPANY GF MARYLAND, 8COTT
FINANCIAL CORPORATION, A NORTH DAKGTA CORPORATION, BORS
TTHROUGH X ROR CORPORATIONS P THROUGH X BOE BONMDIMG
COMPAMIES I THROUGH ¥ LOB LENDERS I THROUGH X, IMNCLUSIVE

Wotine of Pendency of said Action was recorded Fune 25, 2008 in Book 20080025
as Document Mo, 00239 of Official Records.

An Amended Notice of Lis Pendens was recorded Fuby 23, 2012 10 Book
170723 as Docurnent No, G102 of Official Records,

57 A claira of Machanic’s Lion by B & B PIRE PROTEOTION, LLC ANIVOR
CAMCD PACIFIC CONSTRUCTION COMPANY, INC,, recorded February 13,
3009 in Book 20000213 of Official Records as docurnent number 04359,
Armounts £15G 478 .55

An Amended Notice of Lis Pendens was recorded huly 23, 2012 i Book
201207723 as Document No, 01814 of Official Records.

123, Intentionally onutted (Bxpunged AST1228)

124, Intentionally omitted (Expunged Case 18-A5T71228-B)
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125, Intentionally omitted {Expunged Case 05-A57 12288}
126, Tntenilonally cmitted (Expunged Case 08-AS71228-B)
i27. Intendiomally omittted (Bxpunged Case O8-AS571228-1)

V3R, A claim of Mechanic’s Lien by THE PRESSURE GROUT COMPANY,
recarded March 3, 2008 in Baok 20090303 of Offivial Records as docurment
yeamber DGGSY.

Amount; $79,420.00

An action comnenced in the DHetriet Court, dated May 4, 2009, Case Mo,
ASTI228, entitted, “NOTICRE OF LIS PENDENSY, THE PRESSURE GRUUT
COMPANY, & CALIFORNIA CORPORATION ~v3- AFCO CONETEDCTION,
A NEVADA CORPORATION: AND, GEMSTONE DEVELOPMENT WEST,
INC. A MEVADA CORPORATION, DUOES 1-X; AND, ROES XI-XX

Motice of Pendency of said Aotion was recorded May 8, 2009 1 Book 2005050¢
a5 Docwmeant Mo, 04008 of Gificial Becords.

An action commenced in the Distriet Courl, dated Aped 15, 2018, Case N,
ASTI228, AND ALL CONSOLIDATED CARES, emxitled, "THE PRESSURE
CROUT COMPANY’S AMENDED MOTICE OF PENDENCY OF ACTIONT,
THE PRESSUER GROUT COMPANY, A CALIFORNIA CORPORATION ~ve-
AFOO CONSTRUCTION, A MEVADA CORPUORATION, ARD, GEMNTONE
DEVELOPMENT WEST, INC., A NEVADA CORPORATION; DORN b2
AINTy, ROES Xi-XX

Motice of Pendeney of satd Action wes reeorded May 4, 2010 1o Book 20100504
ae Document Wo. 00985 of Official Records.

The above Hen was amended by Amended Wotice of Lien recorded dMay 4, 2010
irt Book 20100504 as Document Mo, 10986 of Official Reonds,
Mew Amount: $70,420.41

26 A claim of Mechanic's Lisn by CUSTOM SELECT BILLING, INC,, recorded
March 3, 2008 in Book 20080303 of Gfficial Records as document yermber

(33785,
Anount; B1583,765.25

The sbove Hen was amended by Amended snd Restated Motics of Lien reearded
Sugust 13, 2009 i Book 20090813 as Docoment No, 04380 of Cificial Records,

130, A clairo of Mechardc's Lien by HRINAMAN COMTRACT GLAZING, resordes

March 8, 2009 in Book 20090306 of Official Revords as documsent rin ey
0042435,
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Amount: 523.3¢
131, A clain of Mechanie’s Lien by UNITED SUBCONTRACTORS, INC. DBA.
SKYLINE INSULATION & FIREFLACES, recorded March 10, 2009 in Book
F090310 of Official Records ae doowment number 12342,
Arnount: $212.444 .00

132, A claim of Mechanic’s Lien by UNITED SUBCONTRACTORS, INC. DBA
SKYLINE INSULATION & FIRBPLACES, recorded Mareh 10, 2009 1n Book
20000310 of Official Records as document mumbey 823473,

Arnount: F1IG,731.060

123, A claim of Mechanic’s Lien by WISS, JANNEY, ELSTINER ASSOCIATES,

IRC., recorded March 16, 2008 in Book 20090310 of Cfficial Records as
docurnent nurnber 04306,
Amount: $245 871 07

An action commenaed in the Disivict Court, dated June 17, 2009, Case No, A-09-
362826-E, engigled, “NOTICE OF LIS PENDENS", WISS, JANNEY, ELSYTNER
ASSOCIATES, INC., AN ILLINOIS CORPORATION -vs- GEMSTUNE
DEVELOPMENT WEST, LLC, ANEVADA LIMITED LIARBILITY
COMPANY; DOES I THROUCH X, BICLUSIVE; ROD CORPORATIONS |
THROUGH X, INCLUSIVE, ROE BONDING COMPANIES | THROUGH X,
AMD LOE LENDERS I THROUGH X, INCLUSIVE

Notice of Pendency of said Action was recorded June 18, 2069 m Book 20090615

S

as Document Wo, 05917 of Official Records.
1314, Intentionally omitted {Expunged Case 08-ASTIZ25-B)
133, Intentionally omitted (Bxpunged AST1228)

135 A claim of Mechanie’s Lien by ARCHITECTURE OF NEVADA, recorded
March 24, 2008 in Book 20090324 of Official Recards as document number
2032,

Amouni: $496,043 86

An action contmenced in the District Court, dated Mareh 286, 2008, Case No,
ASTIE2R, entitled, “NOTICE OF LIS PENDENS”, APCO CONBTRUCUTION, A
MNEVADA CORPORATION ~va- GEMSTONE DEVELOPMENT WEST, INC,,
ANEVADA CORPORATION: NEVADA CONRTRUCTION SERVICES, A
WEVADA CORPORATION: SCOTT FINANCIAL CORPORATION, A
NORTH DAKOTA CORPCRATION; COMMONWEALTH LAND TITLE
NSURANCE COMPANY: FIRST AMERICAN TITLH INSURANCE
COMPARY; AND DOBES TTHROUGH X
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Potice of Pendency of c‘ai-:i Action was recorded Apcl 8, 2009 in Book 20080408
as Droosimernd No, 03269 of Offioial Records,

The sbove Hen was amended by Arpended IHotice and Claim of Lien reoorded
April 13, 2010 in Book 20100413 as Document Mo, 03344 of fificial Records,

137, Intercicmally omitted (BExpunged Cgae 08-A5T1228-3)
135, Intentionstly ondtted (Bxpunged Case DE-A57122E-1)
139, Indentionally omitied (Expunged Cage 08-AS71228-B)
140, Intentionally omutted (Bupunged A3TVEIE)

141, Indenbionally oroitted {Case 08-AST1225-1)

142, 4 claivn of Machamo’s .i_m. v WISE, JARMEY, BLETNER & Adn VOUTATES,
W, recorded bdarch 31, 2 { m Book 20090331 of Gificial Reoords ag
dmmmm nuigher GJ(F}%,

Amount B245 971.07

A action cotunenced in the District Oourt, dated June 17, f{?@(}u {Cpae No. A-GY-
597526-F, ertitled, "NOTICE OF LIS PENDENS”, Wiss, IAMMEY, BLSTNER
ASSOCTATES, TNC., AN ILLINOIS CORPORATION ~va- GEMBETUME
SENVELOGPMERNT W“S’i L0 ANMEVADA LIMVITED LIABIITY

COMPANY,; DOEN THHL"“ G 1 ¥ IRCLUSIVE: ROE CORPORY X’HUN%I
THROU (ﬂ*)‘a HICLUSIVE: BOE BONDING COMPAMIES I THRUOUGH X
AMD LOE LENDEES I THROUGH ¥, INCLUMVE

Notiee of Penderoy of said Action was recorded June 13, 2009 1n Book 20050618
ar Dooument Mo, 43917 of Official Becords.

143 A claim of Mechanic's Lien by CACTUR ROSE CONRTRU CTHON, IMNC.,
recorded April 15, 2009 i Boo k7 {, 090415 of Gfficial Records as dosument
nyther 03778
Amount BAARA27.24

144. A claitn of Machanic’s Lien by FARAMODUNT SCAFFOLD INC,, recorded
Agril 17, 2009 in Book 20090417 of Crfficial Records as document muiber
13827,

Amount; $103,955.04

145 An Abstract of Judpment, for s amount hereinafter set out, plus interest and
costa, i any, recorded Apudl 22, 20098 in Book 20090422 as Decument e, D206
of Gfficisl Records;
Drebtor: CONCRETE VISIONS, THC, A NEVADA CORPORATION;
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SRLINA CISHEROS, INDIVIDUALLY, GEMSTONE DEVELOPMENMT
WEST, INC., A KEVADA CORPORATION; DOES T THROUGH X, RUE
CORPORATIONS I THROUGH X, INCLUSIVE

Credifor AMERN REMNTALR, INC., ANEVADA CORFORATICHN
Court: District

County: Clark

{Case No.. AST4T7G2

Filing Drate: Appd 14, 2009

Amount: $66.140.04, phas costs and joteresat

Attorney Tor Plaintiff D. Shane Clifford, Hag, and Anjuli B, Woods, Hsg,

146, Intentionally omutted (Case 08-A5ST1228-1)

147 Dedications and Tasements ag shown on the recorded Reversionary Map referred
1o herein, on file in Book 141 of Plats, Page 93, of Official Records,

148 Ap action commenced in the Diatrict Court, dated July 17, 2008, Case No, A-DY-
5655570, eniitled, “LIS PENDENS”, CONTAINMENT BOLLTONS, INCA
NELAWARE CORPORATION v B & F FIRE PROTECTION, LLC A
NEVATIA LIMITED LIABILITY COMPANY: PLATTE BIVER INSURARNCE
COMPAMNY, A SLUBETY, GEMSTONE DEVELOPMENT WEST | NC., A
NEVADA CORPORATION: DOES 1 THROUGH 16, INCLUSIVE, AND RE
CORPORATIONS 110, INCLURIVE

rotice of Pendency of said Action was recorded Augost 3, 2009 1 Book
FO09GAG3 as Document Mo, 00802 of Official Recorde,

149 An achinn sommenced in the Distrist Cowrt, dated Auguast 20, 2009, Case No, A-
09.5981072-C, entitled, LIS PENIENS”, WADLEY COMETRUCTION, INL
DRA IMPACT SAND & GRAVFEL, A NEVADA CORPORATION -ve- LA
VEGAS PIPELIME, LLO, AMNEVADA LIMITED LIABILITY COMPANY,
WHERTERN SUEETY COMPARNY, & SURETY: MARK LEE BLACKWELL,
AN INDIVIDUAL: GEMSTONE DEVELOPMENT WEST, INC,, A NEVALA
CORTPORATION: DOBES 1 - 10, INOLUSIVE; AND ROE CORPOPRATIONS |
- 10, IQCLUSIVE

Motice of Pendency of sald Action was recarded Seplember 1, 2009 Un Book
0090501 as Docwment No. §0232 of Officiel Records,
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130, & claim of Mechanic’s Lisn by PARAMOLUNT SCAFFOLD INC,, racorded
Cietobar 21, 2009 in Book 20091021 of (Official Records as document yeambey
33569,

Ameunt $121,063.G4

151, A claim of Mechanie's Lien by CACTUR ROSE CONBTRUCTION, INC.,
recorded March 26, 2011 in Book 20100325 of Official Records as document
muamber DOBLS,

Arnourd: $238,527.22

An aclion commenced in the Distrist Court, daled April i, 2010, Lead Cage Mo,
ASTIZZR COMSOLIDATED WITH AS71792, AST4381, ASTTH23, ASBRLNED,
ASEATI0 ANTY ASSTISR, sntitled, “CACTUS ROSE CONSTRUCTICIS
NOTICE OF LIE FERNDENS" CACTUS ROSE CONSTRUCTION, INC, AN
ARIFOMA CORBPORATION ~ve- CAMOO PACIHFIC COMSTRUICTION
COMPANY, IO, A CALIFURNIA CORPORATION, GEMETONE
NEVELOPMENT WEST, N, NEVADA CORPORATION,; FIDELITY AN
DRPGEIT COMPANY OF MARVLAND, 3COTT FINANCIAL
CORPORATION, A NORTH DAKOTA CORPORATION, DOES I THEOUGH
N ROR CORPORATIONS I THROUGH X, BOE BONDHNG COMY ARNIES T
THROUGH X LOE LENDERS T THROUGH X, INCLUBIVE

Nitine of Pendency of said Action was recordad Aprii 7, 2018 in Book 20100447
as Drocument Mo, 82810 of Official Recoras,

An Amonded Motice of Lis Pendens waa recorded July 23, 2012w Book
20120725 an Documeant Mo, 01816 of Dificial Records,

157 A olatro of Mechanic’s Lion by INTERSTATE PLUMBING & AR
CONDITICHNING, LLO, recorded March 28, 2010 in Book 20100329 of Crificial
Records as document ruunher 1085,

Amount 33 376,600.45

An aciion coramenced in the THetrict Court, dated Apri 3, 2010, Lead Cage No,
ASTIZE, COMSOLIDATED WITH A571792, AST4381, A5T7023, ASEILRY,
AS84TI0 AT ASRT1IS8E, entitled, “INTERSTATE PLUMBING & &IK
COMDITIONIMGNS NOTICE OF LIS PENDEMNS”, INTERSTATE PLUMBING
& AR CONDITIONING, LLC, A WEVADA LIMITED-LIABILITY
DOMPANY ~vs- ASPHALT PRODUCTS CORP, AWEVADA
CORPORATION: APCO CUNSTRUCTION, A NEVADA CORPORATION;
CAMOD PACIFIC CONSTRUCTION COMPANY, INC., A CALIFORNIA
CORPORATION: GEMSTONE DEVELOPMENT WEST, INC, NEVADA
CORPORATION: FIDELITY AND DEPCGSIT COMPANY OF MARYLAMND;
SCEPTT FINARCIAL CORPORATION, A NORTH DAKOTA
CORPORATION: DOES I THRGUGH X, ROE CORPORATIONE |
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THREOUGH X BOE BONDING COMPANIES | THROUGH X; LOE
PENDERS T THRGUGH X, INCLUSIVE

Motice of Pendency of said Action was recorded April 7, 2019 in Book 20100407
38 Document No. §2808 of Official Records,

An Amended Notice of Lis Peandens was recorded July 23, 2012 in Book
0120725 as Document Mo, G1811 of Official Reoords,

183, A claim of Mechanic’s Lien by INTERSTATE PLUMBING & AlR
CONDPTIONING, LLO, recorded Mareh 29, 2011 in Book 20100329 of Ofiicial
Records as document munber 31045,

Amount: 2738,161.63

An setion commerced o the Districe Court, dated Apreid 5, 2010, Laag Case Mo
ASTIZZE, COWSOLINATED WITH ASTIT792, AS74391, ASTTELS, AGRRUNY,
AS84730 AND ASE7168, antitled, “INTERSTATE PLUMBING & AIR
CONDITIONINGS MOTICE OF LIS FEMNDENS”, INTERSTATE PLUMBING
& ATR COMDITIONIDNG, 1LLO, & WEVADA LIMITED-LIABILITY
COMPANY wvee ASPHALT PRODUCTS CORY., A MEVADA
CORPORATION: ARCO CORNSTRUOTION, A NEVADA CORPORATION,
CAMOD PACIFIC CONSTRUCTION COMPANRY, INC,, A CALIFORNMIA
CORPORATION: GEMSTONE DEVELOPMENT WEST, INC,, NEVADRA
CORPORATION: FIDFLITY AND DERPGBIT COMPANY OF MARYLANIY
SOUTT FIMAMOIAL CORPORATION, A NORTH DAKOTA
CORPORATION: DOES T THROUGH X; ROE CORPORATIONS |
THROUGH ¥, BOF BONDING COMPARIES | THROUGH X; LUE
LERDHEES T THROUGH X, INCLUBIVE

Nistioe of Pendency of said Action was recorded Apri} 7, 2010 in Book 201004407
as Drocument Mo, $2809 of Offieial Recmrds,

154 4 olaim of Mechanic’s Lien by SR BRAY CORP. B/B/A POWER PLUBY
recorded Mav 6, 2010 in Book 20100508 of Official Records sa document
number $3%05,

Amount: R65,180.00

An action oommenced in the THstrict Omet, dated May 7, 2016, Lead Case No.
ASTIZZ8, COMEOLIDATED WITH ASTLI792, AST4391, ASTT6L3, ADEIIEY,
ASEATIN AND ASS7ISE, entitled, “S B, BRAY CORBIS NOTICHE OF LS
PENDENYG”, 8.R. BRAY CORP., A CALIFORMEA CORPURATICN IVB/A
POWER PLUS! ~va- JEMSTONE DEVELOPMENT WEST, INC., NEVADA
CORPORATION: 8COTT FINAKNCIAL CORPORATION, A MORTH
DAKOTA CORPORATION: DOBRR I THROUGH X; ROE CORFORATIONS &
THROLIGH 3 BOE BONDING COMPAXNIES | THROUGH X LU
LENDGERS I THROUGH X, INCLUSIVE
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Notice of Pendeney of said Action was recorded May 172, 2010 in Book 20106512
a3 Document No, 02297 of Gificial Records,

155, A claim of Mechanic’a Lien by SWPPP COMPLIANCE SOLUTEDINS, LLC,
recorded May 10, 2010 m Book 20100510 of Official Reoords as document
number 81634
Amoni $117.470.00

An action comuaenced in the Digiriot Coust, dated May 10, 2010, Lead Cage Mo,
ASTI228, CONSOLIDATHED WITH ASTITY2, AST4391, ASTT633, ASR3ZEY,
ABR4730 ANDY ASRTIAR, entitied, “SWEPFF COMPLIANCE SOLUTIONS,
TLOTE MOTIOR OF LIS PENDENST, SWPPP COMPLIANCE SOQLUTIOMS,
O, A NEVADA LIMITED-L EABHLET"& COMPANY v CAMOO PACIHIC
(‘f“)\“iTRU’ TION COMPARY, INC., A CALIFORNIA CORPURATIUN;
RMST f’?N‘ﬁ DEVELOPMENT Jﬂﬂ%” NG, NEVADA {"‘(?RPURnHGN
FIDELITY AND TEPOSIT X _}_\ﬁPAI\TY OF Iy IARYLAND, SCOTT
FINANCIAL CORPORATION, A NORTH DAKOTA CORPORATION, DORES
PTHROUGH ¥ ROE CORPORATIONS 1 THROUGH X, BOE BOMDING
CURMPANIES I THROUGH X LOE LENDERS I THROUGH X, INCLUSIVE

Notice of Pendesey of said Action was recorded May 12, 2010 in Book 2010051
a3 Document Mo, 02296 of Giboial Recoyds,

An Amended Wotioe of Lis Pendens was recovded July 23, 2012 e Book
20120723 as Docoment No, 01810 of Gificial Records.

§ 56, An Abstrac bfj‘ld groerd, for an amount hersinafter set out, plus miersst and

saste, if any, recorded Sepiember 22, 2010 in Book 20100924 ax Docurmsnt P,
02754 of C}fﬂ{,m} Heoords;
Drebton GEMSTONE DEVELOPMENT WEST, INC., ANEVADA

CORPORATION; GEMSTONE DEVELCOPMENT, LLC, ANEVADA
CIMITED-LIABILITY COMPANY: GEMSTONE DEVELOPMENT WEST,
LLO, A MEVADA LIMITEDR-LIABILITY COMPANY, DOES TTHROUGH X,
AN BOE BUSTNESY BNTITIES XI THROUGH XX, H‘JCLU’SWE

Craditor, BCY GROUP, LLO, A NEVADA LIMITED-LIABILITY

COMPANY
Couart; District
County: Clark

Case Mo, ASEAGSH

Filing Date:  August 6, 2010

Amount: $34,778.0%

Altorpey for Plaintiff R. Christopher Reade, Esg. and Dana L. Howell, Bag,

147, Water rights, claies ot title to water, whether o not shawn by the publio reeords,
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1 5%, Subject to the rights of party or parties in possession in accordance with any
prvesorded leases affecting portions of said lapd for the term and upon the tenms,
covenants, conditions and provisions therain contained.

NOTE: Should an inapection of the real property disciose any work of
improvement in prograss, (his Company may be unwilling o provide mechanic’s
hen coverags,

159, DHscrepmncies, conflicis in boundary lines, shortage in area, encroachments, of
any other facts which a correct swrvey would disclose, and which are not shown
by the public records.

160, Any Claim of Lien for labor andfor materials that may be filed against satd land
by reason of work o improvement thereon, as disclosed by an inspection of said
PIOIDISEE.

161, REQUIREMENT: In the cvent thus file converts to a request for title insurance,
please advise the Tile Department at least one week prior to close of the
fransaction.

We reserve the right to make additional exceptions and/or yeguirements,
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NOTE: This report is 8 preliminary investigation only of the propexty contained
herein. This is not an abstract, it {s 8 report derived from our review of various
documents of record, No relisnce should be placed on the contends hereof withowt
firgt obtaining the approval of sn Gificer of the Company.

S8
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SCHEDULE D

Privacy Notlee (18 US.C. 6801 snd 16 CFR Part 313 Nonpublic personat
information about vou is provided to us from information you submit on forme and
Jocuments and from others who are involved in your transaction. We do not discloge any
ponpublic personal mformation about owr cusioraers of Jormer customers 10 anyoune,
sxcept as permitted by law, We restriot access 1o nonpubim personal information about
vou to those eroployees who nesd to know that information in ordex fo provide products
or services o you. We mairdain physical, electronic and procedural safeguards that
coniply wilh ff:deiai mguiatmm 10 gu&rd vour nonpublic personal inforrastion. I you
want & fill page explanation of our privasy poliey, or if you have questions, please
coriact us.
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Mechanics Liens

A claim of Mechanic’s Lien by LAS VEGAS PIPELINE, LLC, recorded July 28, 2008 in Book
20080729 of Official Records as document number 01902.
Amount: 5217,911.29

A claim of Mechanic’s Lien by PATENT CONSTRUCTION SYSTEMS, recorded September 2,
2008 in Book 20080902 of Official Records as document number 03602,
Amount; $374,262.70

The above lien was amended by Amended Notice of Lien recorded November 12, 2008 in
Book 20081112 as Document No. 05538 of Official Records.

A clalm of Mechanic’s Lien by AHERN RENTALS, INC., recorded September 24, 2008 in Book
20080924 of Officiat Records as document number 04254,
Amount: $69,260.04

A claim of Mechanic’s Lien by THE PRESSURE GROUT COMPANY, recorded September 30,
2008 in Book 20080930 of Official Records as document number 00441,
Amount: $79,420.00

A claim of Mechanic's Lien by READY MIX, INC., recorded October 6, 2008 in Book 20081006
of Official Records as document number 05090,
Amount: $754,618.89

A claim of Mechanic's Lien by SIERRA REINFORCING, recorded October 14, 2008 in Book
20081014 of Official Records as document number 01768.
Amount: $420,157.90

A claim of Mechanic’s Lien by APCO CONSTRUCTION, recorded November 6, 2008 in Book
20081106 of Official Records as document number 03327,
Amount: $20,782,659.95

The above lien was amended by Amended Notice of Lien recorded February 11, 2009 in
Book 20090211 as Document No. 04094 of Official Records.

A claim of Mechanic’s Lien by STEEL STRUCTURES, INC,, recorded November 14, 2008 in
Book 20081114 of Official Records as document number 01275.
Amount: $161,000.00

A claim of Mechanic’s Lien by NEVADA PREFAB ENGINEERS, INC., recorded November 21,
2008 in Book 20081121 of Official Records as document number 05199
Amount: $1,001,790.15
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10.

11.

12.

13.

14,

15,

15,

17,

138.

19,

20,

A claim of Mechanic’s Lien by TRI CITY DRYWALL INC,, recorded November 26, 2008 in Book
20081126 of Official Records as document number 04799,
Amount: 5461,795.78

A claim of Mechanic’s Lien by TRi CITY DRYWALL INC., recorded November 26, 2008 in Book
20081126 of Official Records as document number 04802,
Amount: $586,642.07

A claim of Mechanic’s Lien by ARCH ALUMINUM AND GLASS CO,, INC, - AZ, recorded
December 1, 2008 in Book 20081201 of Official Records as document number 02051,
Amount: $30,383.68

A claim of Mechanic’s Lien by HYDROPRESSURE CLEANING, INC,, recorded December 2,
2008 in Book 20081202 of Official Records as document number 04781,
Amount: 5400,000.00

A claim of Mechanic’s Lien by ACCURACY GLASS & MIRROR COMPANY, INC,, recorded
December 5, 2008 in Book 20081205 of Official Records as document number 01347,
Amount: $1,956,902.53

A claim of Mechanic’s Lien by LAS VEGAS PIPELINE LLC, recorded December 16, 2008 in Book
20081216 of Official Records as document number 0004218,
Amount: $373,852.42

A claim of Mechanic’s Lien by ROBERT D. FORD D.B.A. BRUIN PAINTING, CORPORATION,
recorded December 17, 2008 in Book 20081217 of Official Records as document number
0001837.

Amount: $641,748.33

The above lien was amended by Amended Notice of Lien recorded February 3, 2009 in Book
20090203 as Document No. 00315 of Official Records.

A claim of Mechanic’s Lien by FAST GLASS, recorded December 18, 2008 in Book 20081218
of Official Records as document number 01598,
Amount: $199,000.00

A claim of Mechanic’s Lien by CREATIVE HOME THEATRE, LLC, recorded December 13, 2008
in Book 20081219 of Official Records as document number 00972.
Amount: $57,611.11

A claim of Mechanic’s Lien by CREATIVE HOME THEATRE, LLC, recorded December 15, 2008
in Book 20081219 of Official Records as document number 00973.
Amount: $57,611.11

A claim of Mechanic’s Lien by CREATIVE HOME THEATRE, LLC, recorded December 19, 2008

in Boock 20081219 of Official Records as document number 00973,
Amount: $85,260.82
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23.

24,

26,

27.

28.

29,

30,

31.

32.

A claim of Mechanic’s Lien by CREATIVE HOME THEATRE, LLC, recorded December 19, 2008
in Book 20081219 of Official Records as document number 00973.
Amount: $63,362.02

A claim of Mechanic’s Lien by CREATIVE HOME THEATRE, LLC, recorded December 15, 2008
in Book 20081219 of Official Records as document number 00873,
Amount: $3,685.15

A claim of Mechanic’s Lien by CREATIVE HOME THEATRE, LLC, recorded December 19, 2008
in Book 20081219 of Official Records as document number 00973,
Amount: §3,257.73

A claim of Mechanic’s Lien by ZITTING BROTHERS CONSTRUCTION, recorded December 23,
2008 in Book 20081223 of Official Records as document number 03630,
Amount: $788,405.41

A claim of Mechanic’s Lien by HD SUPPLY WATERWORKS, LP, recorded December 28, 2008
in Book 20081229 of Official Records as document number 00767
Amount: $25,441.40

A claim of Mechanic’s Lien by DAVE PETERSON FRAMING, INC,, recorded December 30, 2008
in Book 20081230 of Official Records as document number 001396,
Amount: $50,000.00

A claim of Mechanic’s Lien by SACRAMENTO INSULATION CONTRACTORS, INC,, DBA GALE
BUILDING PRODUCTS EKA INSULPRO PROJECTS INC,, recorded December 30, 2008 in Book
20081230 of Official Records as document number 01766.

Amount: $95,659.36

A claim of Mechanic’s Lien by BUCHELE, INC., recorded December 30, 2008 in Book
20081230 of Official Records as document number 03196,
Amount: $77,220.70

A claim of Mechanic’s Lien by SELECTBUILD NEVADA, INC, — CONCRETE DIV, recorded
January 5, 2009 in Book 20090105 of Official Records as document number 04470,
Amount: $5,868.00

A claim of Mechanic’s Lien by SELECTBUILD NEVADA, INC. - CONCRETE DIV, recorded
January 5, 2009 in Book 20090105 of Official Records as document number 04471,
Amount: $62,250.50

A claim of Mechanic’s Lien by STEEL STRUCTURES, INC., recorded January 7, 2009 in Book
20090107 of Official Records as document number 0001649,
Amount: $4,300.00

A claim of Mechanic's Lien by AHERN RENTALS, INC., recorded January 8, 2008 in Book

20090108 of Official Records as document Number 02970.
Amount: $105,032.00
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38,

38.

41.

42.

43,

44.

A claim of Mechanic’'s Lien by NOORDA SHEET METAL COMPANY, recorded January 8, 2009
in Book 20090108 of Official Records as document number 00267,
Amount: $945,351.40

A claim of Mechanic’s Lien by NORTHSTAR CONCRETE, INC,, recorded January 9, 2009 in
Book 20090109 of Official Records as document number 04475,
Amount: $8,625.00

A claim of Mechanic’s Lien by NORTHSTAR CONCRETE, INC., recorded January 9, 2008 in
Book 20090109 of Official Records as document number 04476,
Amount: $242,608.00

A claim of Mechanic’s Lien by SUPPLY NETWORK, INC. DBA VIKING SUPPLYNET, recorded
January 12, 2008 in Book 20090112 of Official Records as document number 02594,
Amount: $20,596.03

A claim of Mechanic’s Lien by HELIX ELECTRIC OF NEVADA, LLC D/B/A HELIX ELECTRIC,
recorded January 12, 2009 in Book 20090112 of Official Records as document number
02864,

Amount: $3,186.102.67

A claim of Mechanic’s Lien by THE PRESSURE GROUT COMPANY, recorded January 12, 2009
in Book 20090112 of Official Records as document number 04585,
Amount: 579,420.00

A claim of Mechanic's Lien by INTERSTATE PLUMBING & AIR CONDITIONING, LLC, recorded
January 14, 2009 in Book 20090114 of Official Records as document number 035189,
Amount: 53,376,600.45

A claim of Mechanic’s Lien by CAMCO PACIFIC CONSTRUCTION COMPANY, INC,, recorded
January 15, 2009 in Book 20090115 of Official Records as document number 00331,
Amount: 520,311,853.16

A claim of Mechanic’s Lien by INTERSTATE PLUMBING & AIR CONDITIONING, LLC, recorded
January 16, 2009 in Book 20090116 of Official Records as document number 01512.
Amount: $783,161.63

A claim of Mechanic’s Lien by NORTHSTAR CONCRETE, INC., recorded January 20, 2009 in
Book 20090120 of Official Records as document number 04864,
Amount: $9,494.23

A claim of Mechanic’s Lien by PAPE MATERIAL HANDLING DBA PAPE RENTS, recorded
January 20, 2009 in Book 20090120 of Official Records as document number 05051.
Amount: $22,176.01

A claim of Mechanic’s Lien by SUNSTATE COMPANIES INC., recorded January 21, 2009 in
Book 20090121 of Official Records as document number 01736,
Amount: $20,156.25
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52,

53.
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55;:

A claim of Mechanic’s Lien by PROFESSIONAL DOORS & MILLWORKS, recorded January 23,
2009 in Book 20090123 of Official Records as document number 04055,
Amount: $582,966.86

A claim of Mechanic’s Lien by RENAISSANCE POOLS & SPAS, INC,, recorded January 30, 2009
in Book 20090130 of Official Records as document number 0002909,
Amount: $89,474.70

A claim of Mechanic's Lien by CELL-CRETE FIREPRCOFING OF NEVADA, INC,, recorded
February 2, 2009 in Book 20090202 of Official Records as document number 03407.
Amount: $111,629.00

A claim of Mechanic’s Lien by HEINAMAN CONTRACT GLAZING, recorded February 3, 2009
in Book 20090203 of Official Records as document number 00318.
Amount: §185,319.09

The above lien was amended by Amended Notice of Lien recorded April S, 2009 in Book
20090409 as Document No. 01355 of Official Records.

A claim of Mechanic’s Lien by GRANITE CONSTRUCTION COMPANY, recorded February 3,
2009 in Book 20090203 of Official Records as document number 02712.
Amount: $127,822.00

A claim of Mechanic’s Lien by E&E FIRE PROTECTION, LLC, recorded February 4, 2009 in
Book 20090204 of Official Records as document number 00167.
Amount: $3,795,218.91

A claim of Mechanic’s Lien by THE MASONRY GROUP NEVADA INC,, recorded February 4,
2009 in Book 20090204 of Official Records as document number 02241,
Amount: $756,647.12

A claim of Mechanic’s Lien by FERGUSON FIRE & FABRICATION, INC., recorded February 10,
2009 in Book 20090210 of Official Records as document number 02713,
Amount: $90,932.76

A claim of Mechanic’s Lien by WRG DESIGN, INC,, recorded February 13, 2009 in Book
20090213 of Official Records as document number 04321,
Amount: 5314,085.66

The above lien was amended by Amended Notice of Lien recorded April 27, 2009 in Book
20090427 as Document No. 00107 of Official Records.

A claim of Mechanic’s Lien by E & E FIRE PROTECTION, LLC AND/OR CAMCQO PACIFIC
CONSTRUCTION COMPANY, INC., recorded February 13, 2009 in Book 20090213 of Official

Records as document number 04359.
Amount: $159,478.55

A claim of Mechanic’s Lien by THE PRESSURE GROUT COMPANY, recorded March 3, 2009 in
Book 20090303 of Official Records as document number 00057,
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62.

63.

64.

65.

66,

Amount: $79,420.00

A claim of Mechanic’s Lien by HEINAMAN CONTRACT GLAZING, recorded March 6, 2009 in
Book 20090306 of Official Records as document number 04245.
Amount: $23,307.87

A claim of Mechanic’s Lien by UNITED SUBCONTRACTORS, INC. DBA SKYLINE INSULATION &
FIREPLACES, recorded March 10, 2009 in Book 20090310 of Official Records as document
number 02342.

Amount: $212,444.00

A claim of Mechanic’s Lien by UNITED SUBCONTRACTORS, INC. DBA SKYLINE INSULATION &
FIREPLACES, recorded March 10, 2009 in Book 20090310 of Official Records as document
02343.

Amount: $110,731.00

A claim of Mechanic’s Lien by WISS, JANNEY, ELSTNER ASSOCIATES, INC., recorded March
10, 2009 in Book 20090310 of Official Records as document number 04306.
Amount: $245,971.07

A claim of Mechanic's Lien by ARCHITECTURE OF NEVADA, recorded March 24, 2003 in Book
20080324 of Official Records as document number 02032,
Amount: S496,043.86

A claim of Mechanic’s Lien by WISS, JANNEY, ELSTNER & ASSOCIATES, INC,, recorded March
31, 2009 in Book 20090331 of Official Records as document number 04599,
Amount: $245,671.07

A claim of Mechanic’s Lien by CACTUS ROSE CONSTRUCTION, INC,, recorded April 15, 2009
in Book 20090415 of Official Records as document number 03770,
Amount: $238,627.22

A claim of Mechanic’s Lien by PARAMOUNT SCAFFOLD INC., recorded April 17, 2009 in Book
20090417 of Official Records as document number 03822,
Amount: $103,955.04

A claim of Mechanic’s Lien by PARAMOUNT SCAFFOLD INC,, recorded October 21, 2009 in
Book 20091021 of Official Records as document number 03569.
Amount: §121,063.00

A claim of Mechanic’s Lien by CACTUS ROSE CONSTRUCTION, INC,, recorded March 26, 2010
in Book 20100326 of Official Records as document number D0806.
Amount: $238,627.22

A claim of Mechanic's Lien by SWPPP COMPLIANCE SOLUTIONS, LLC, recorded May 10, 2010

in Book 20100510 of Official Records as document number 01654.
Amount: $117,470.00
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A claim of Mechanic’s Lien by SR BRAY, recorded May 6, 2010 in Book 20100506 of Official
Records as document number 03905.
Amount: $65,180.00

A claim of Mechanic’s Lien by CUSTOM SELECT, recorded August 13, 2009 in Book 20030813
of Official Records as document number 04380,
Amount: $153,765.25

Deeds of Trust

A First Deed of Trust in favor of SCOTT FINANCIAL CORPORATION, recorded July 5, 2006 in
Rook 20060705 of Official Records as document number 0004264,
Amount: $15,000,000.00

A Junior Deed of Trust in favor of SCOTT FINANCIAL CORPORATION, recorded Jjuly 5, 2006
in Book 20060705 of Official Records as document number 0004265.
Amount: $10,000,000.00

A Third Deed of Trust in favor of SCOTT FINANCIAL CORPORATION, recorded July 5, 2006 in
Book 20060705 of Official Records as document number 0004266.
Amount: $13,000,000.00

A Junior Deed of Trust Amendment in favor of SCOTT FINANCIAL CORPORATION, recorded
May 22, 2007 in Book 20070522 of Official Records as document number 0004011,
Amount: $8,000,000.00

An Amendment to Third Deed of Trust in favor of SCOTT FINANCIAL CORPORATION,
recorded October 24, 2007 in Book 20071024 of Official Records as document number
0004182,

Amount: $10,000,000.00

A Senior Deed of Trust and Security Agreement with Assignment of Rents and Fixtures
Filing in favor of SCOTT FINANCIAL CORPORATION, recorded February 7, 2008 in Book
20080207 of Official Records as document number 0001482,

Amount: $110,000,000.00
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Qi b e

CLERK OF THE COURT

NEOJ

Mark E. Ferrario (NV Bar No. 1625)
Moorea L. Katz (NV Bar No. 12007)
GREENBERG TRAURIG, LLP
3773 Howard Hughes Parkway
Suite 400 North

Las Vegas, Nevada 89109
ferrariom@gtlaw.com
katzmo@gtlaw.com

Telephone: (702) 792-3773
Facsimile: (702) 792-9002

Attorneys for Defendants Club Vista Financial Services, LLC
and Tharaldson Motels I, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada

corporation,
Case No.: A571228
Plaintiffs, Dept. No.: XIII
v. CONSOLIDATED CASES:

AS571792, A574397, AS74792,

GEMSTONE DEVELOPMENT WEST,
INC., a Nevada corporation; NEVADA
CONSTRUCTION SERVICES, a
Nevada corporation, SCOTT
FINANCIAL CORPORATION, a North

AS577623, A579963, A580889,
A583289, A584730, A587168,
A589195, A589677, A590319,
A592826, A596924, A597089,
A606730, A608717, and A608718

Dakota corporation;
COMMONWEALTH LAND TITLE
INSURANCE COMPANY; FIRST
AMERICAN TITLE INSURANCE
COMPANY; and DOES I through X

NOTICE OF ENTRY OF ORDER
RELEASING SALE PROCEEDS
FROM COURT-CONTROLLED
ESCROW ACCOUNT

Defendants.

AND ALL RELATED CASES AND
MATTERS

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that an Order
Releasing Sale Proceeds from Court-Controlled Escrow Account was entered in the above-
captioned matter on the 14th day of April, 2016.

/1
I
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1 A copy of said Order is attached hereto.
2 DATED this 14th day of April, 2016.
3 GREENBERG TRAURIG, LLP
4
3 /s/ Moorea L. Katz
MARK E. FERRARIO (NV Bar No. 1625)
6 MOOREA L. KATZ (NV Bar No. 12007)
3773 Howard Hughes Parkway
7 Suite 400 North
Las Vegas, Nevada 89169
8
Attorneys for Defendants Club Vista Financial
9 Services, LLC and Tharaldson Motels 11, Inc.
10
11
g 12
Az
=g
j&é sfg 13
1 LT
SEZEE
25222 15
55 .aé
cE 16
- 17
18
19
20
21
22
23
24
25
26
27
28 Page 2
LV 420670070v1 133821.010100
AA001782




{Page 3

GREENBERG TRAURIG, LLP
3773 Howard Hughes Parkway, Suite 400 North

of 10)

Las Vegas, Nevada 89169

Telephone: (702) 792-3773

Facsimile: (702) 792-9002

CERTIFICATE OF SERVICE

I hereby certify that on the 14th day of April, 2016, service of the foregoing was made by
submitting electronically for filing and/or service with the Eighth Judicial District Court’s e-
filing system (Wiznet) and served on counsel electronically in accordance with the e-service list

to the following email addresses:

Beonett Tueller Johnson & Deere

Brian K. Qe?mm, Chitd.
foptpcx . Emat
Rrian K. Berman, Bsq. b.k.berman@attnet

Barhéni aneé & ?inegar :
Contact Enail

GEEMRQ COX & LARSEN
ot 0 B
Aaron D, Lancaster £

Givb, Giden, Loche
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) Gordon & Ress
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Contact Email
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19 Koch & Scow LLT
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Law Offices of Sean B Hillin, BC.
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KathleenMors  kmorris@medonaidcarano.com
Ryan Bellows rbellows@medonaldcarano.com

Meier Fine & Wray, LLe o

13 Contact Bmall oo
Claradashi@maaziaw.co

Las Vegas, Nevada 89169
Telephone: (702) 792-3773
Facsimile: (702) 792-9002

16 Peel Brimley LLP

GREENBERG TRAURIG, LLP
3773 Howard Hughes Parkway, Suite 400 North

Pezilo Lioy

PFrocopio Cory
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Procopio Cory Hargreaves & Savitch LLP

1
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35283
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S The Langsdale Law Firm

17 Camack om0
Caleb Langsdale

Watt, Tieder, Hoffar & Fitzperald, L.L.B.
21 Lontact
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1 The date and time of the electronic proof of service is in place of the date and place of
2 || deposit in the U.S. Mail.
3
4 /s/ Jovce Heilich
s An employee of Greenberg Traurig, LLP
6
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Electronically Filed
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Mark E. Ferrario (NV Bar No. 1625) CLERK OF THE COURT
Moorea L. Bate (NV Bar No, 12407

GREENBERG TRAURIG, LLP

3773 Howard Hughes Parkway

Suite 400 North

Las Vegas, Nevada 39109

E-Mail: ferranom@gtiaw.com; katzmoigggtaw com
Telephone: (702) 792-3773

Facsimile: (702} 792-9002

Artoenevs for Defendants Club Viswg Financial Services, LLC
and Tharoldsen Motels T, Inc.

DISTRICT COURTY
CEARK COUNTY, MEVADA

APCO CONSTRUCTION, a Nevads
corporation,

Case Noo AS71228
Plaintiffs, Dept. Mo.: XIl

v, : CONSOLIDATED CASES:
ASTITO2, AS74397, AS74792,
GEMSTONE DEVELOPMENT WENT, ASTTE23, ASTOOG3, ASROBES,
INC., & Nevada corporation; NEVADA AR89, ASR4TI0, ASRTIGR,
CONSTRUCTION SERVICES, a ASSO195, ASROGTT, ASS0319,
Nevads comporation; SCOTT ASOIR26, ASOA024, ASOTORY,
PINANCIAL CORPORATION, a North AROATI0, ASORTIT, and AGO8TLY
Dakota corporation;
COMMONWEALTH LAND TITLE ORDER RELEASING SALE
INSURANCE COMPANY; FIRST PROCEEDS FROM COURT-
AMERICAN TITLE INSURANCE CONTROLLED ESCROW
COMPANY; and DOES T through X ACCOUNT

Defendands.

AND ALL RELATED CARES AND
MATTERS

On or about April 23, 2013, the Court issued an Order Approving Sale of Property

“Sale Order™).” Pursnant to the Sale Order, the Court approved the purchase and sale of the

Manhattan West Property (“Property™) froe and clear of all fiens and ardered that all liens on

| the Property-identificd in & tide report attached to the Sale Order be transfurved to the net

nvoceeds from the sale. The Court further ovdered that the it proceeds from the sale be

| transforred to an inferest-bearing account “pending final resotution of the mechanic lien
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Las Vegas, Nevada 89169
Telephone: (702) 792-3773
Facsimile: (702) 792-5002

GREENBERG TRAURIG, LLP
3773 Howard Hughes Parkway, Suite 400 Nonth

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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claimants’ Joint Petition for Writ of Méndamus or, in the Altemative, Prohibition filed in the
Supreme Court of Nevada on June 22, 2012, or upon resolution of any appeal brought with

rcspcct to the nct procceds from the sale.” Id. Furthcrmorc the Court ordered that “[t]hc

contents of the Account are to remain sub_]ect to Court control until the Court orders the

dlstnbutton of the contents to the party or parties the Nevada Supreme Court determmes has a
ﬁrst priority lten on the proceeds or as may otherwise be agreed upon by the parttes ”1d.

The Joint Petition for Writ of Mandamus or, in the Alternative, Prohibition filed in the
Supreme Court of Nevada on June 22, 2012 and referenced in the Sale Order was denied by the
Supreme Court of Nevada on or about September 24, 2015 in 131 Nev. Adv. Op. 70.
Specifically, the Supreme Court of Nevada determined that the mechanic liens on the
Manhattan West Property remained junior to a lien against the Property securing construction
financing and which was recorded against the Property prior to the attachment of the mechanic
liens. Accordingly, the Supreme Court of Nevada determined that Scott Financial Corporation
had a first priority lien against the Property to the extent of the $38,000,000 initial financing.
See id. at *12-13. The parties all agree that the net proeeeds from the sale are less than
$38,000,000.

On or about October 19, 2015, the mechanic lien claimants petitioned the Supreme
Court of Nevada for rehearing, which the Supreme Court ot' Nevada denied on or about
November 24, 2015. |

On or about t)ecember 17, 2015, the mechanic lien claimants petitioned the Supreme
Court of Nevada'_ for en banc reconsideration, which the Supreme Court of Nevada denied on or
about February t6, 2016. |
I
"

"
7
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ACCORDINGLY, IT IS HEREBY ORDERED that the net proceeds from the sale,

as defined m the Sale Order, shall be released from escrow and delivered to Seott Financial

Corporation, or its designee, within five {3) business days from the notice of cntvy of this

Order,

DATED this ¢

Respectfolly Submited By:

GREENBERG Travmic, LLP

By Moorea L. Kaiz

Mark E. Fervario (Bar No. 1625}
Moorea L. Katz (Lor Mo, 12007
3773 Howard Hughes Parkway
Suite 400 Nosth

Laz ¥V CHAas, Nevada 89169

Attoraeys jor Defeadanty Club Fista

Fiwawncial Jervices, LLC

LV 4E06E85TdT 133527.070100
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FLOYD AL HALE, ESQ.

Nevada Bar No. 1873

JAMN

3800 Howard Hughes Pkwy, 11 FL
Las Vepas, NV 88189

Pl {702y 457-5267

Fax: (702)437-5267

Special Masier

CLERK OF THE COURT

BISTRICT COURY
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada corporation, ) CASENO, AST1228
) BEPT NG, X

Plaintiff)
Consolidated with:
v,
AST4397; AST4792; AST7623; ASE328Y;
ASETI68; ASROBEY; ASB4730; ASRGINS;
ASGS552; ASOT0RY; ASO2KE26; ASERGTT,
ASDE924; AS84960; AGGET1T; AGUSTLE;

FEMSTONE DEVELOPMENT WEST, INC,
a Nevada corporation,

B S S e W

' yoand ASR03]
Defendant, yoand AS g
3
g
™Y ¥YOUOTERTMNY PRV R Y S \\v‘\r\\‘:;\‘}
ALY ALL RELAITLEL MATIERS
3
N
CIFIFATAY RAA UTHD DOy BT A DTS DERL TATHNINS BANTTESR
SPEOTAL MASTER REPORT REGARDNING REMANINING JANEEES
TELOCTEEEE F IO ATNEOTAY SRESMTTAYT AWASTER B TATIFUITA TN AND
O T T A T IO, SPECAL MASTER RECOMMENDPATIN AN
ITUTRTOT OOWRT ORI AMEPNDITNGT ASE ASTENDA
IMSTRICTCOURT ORIMER AMENDING CASE AsEina

APCO Construction filed a first Amended Complaint on December &, 2008, seeking damages
for construction services performed for the construction of the Manhattan West mixed use development
project, located a1 9205 W, Russell Road, Clark Couaty, Nevada. The Amended Complaint, in addition
10 seeking monetary damages, sought a declaration from the Court ranking the priovity of all lien claims
and secured claims and other declaratory relef, including a requested foreclosure sale. Since that time,
mumerous Henclaimants have joined the litigation which has now been consclidaied, A Special Master

was appointed on June 9, 2016, by the District Court.
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Pursuant to 2 prior Special Master Order, the partics were required to complete Questionnaire
by electronic service in this litipation by September 23, 2016, That Questionnaire, drafted by counsel
in this litipation and approved by the Special Master, was to limit unnecessary discovery requests and
to decument what pariies were remaining in this litigation. The Seplember 1, 2016, Special Master
Order indicated, “It will be assumed the parties that do not respond to the (uestionnaire have
abandoned any claim related to 1his litipation. The following parties provided a timely Questionnaire
and have provided NRCP 16.1 documentation by September 23, 2016, or subsequently obtaned
approval of the Special Master to extend the deadline. It is being Recommended to the District Court
that the only remaining parties that have claims in this consolidated litigation are the following parties

which did provide the necessary NRCP 16.1 documents and a completed Questionnatre:

APCO Construction

Steel Structures, Inc.

Unitah [nvestments, LLC

B&E Fire Protection

SWPP Compliance Soluitons, LLC
Helix Eleciric of Nevada, Inc.

Fast (Glass, Inc.

Buchele, Ing,

Accuracy Glass & Mirmor Co.
Zitting Brothers Construction, Ing.

{Cameo Pacific Construction Co,

Mevada Prefab Engineers, Ing,

Noorda Sheet Metal

Insulpro Projects, Inc.

Intersiate Plurbing and Alr Conditioning, LLC
Heinaman Contract Glazing, Inc.

Cardo WRG thka WREG Design, Inc,

Cactus Rose Construction, Inc,

Mational Wood Products, Ine,

United Subeontractors dba Sky Line Insulation

Due to the delay in completing the Questionnaire format, and obtaining response to the
{uestionnaire, it was agreed that the Case Agenda or discovery schedule submitied (o the District Court
on August 2, 2016, by the Special Master and approved by the Distriet Cowrt on August 4, 2016,
required amendment. The parties also acknowledged that the designated depository for this litigation
is Litigation Services, located at 3770 Howard Hughes Parkway, #300, Las Yepas, Nevada, 89169,
Under the amended Case Agenda, initial expert disclosures will be required by January %, 2017, with

rebuttal expert disclosures to be deposited by February 13, 2017, The discovery cut-oif date for the
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Ltigation will be May 15, 2017, with the earliest irial date being July 10, 2017 There will be no Stay
of discovery, however, the Special Master will consider requests to limit discovery requests o the
parties.

T 8 RECOMMENDIED that the Cowrt enter the following Urder:

1. That the only remaining parties that have claims in this consolidated ltigation are the parties
listed in this Special Master Report a3 having responded to the Questionnaire and having provided
NRCP 16.1 documents;

2. That the designated document dopository for this litigation is Litigation Services, located at
3770 Howard Hughes Parkway, #3080, Las Vegas, MNevada, 89169

The Court adopts and apprm es the Ammﬁed ase A gm;da atty h@d hereto as Exhibit *A

ﬁf{ : :

FLOYD A HALE, Bsq,

Mevada Bar No. 1873

3800 Howard Hughes Plowy, 11™ FL
Las Vegas, NV 82169

Npecial Mas‘ie}:

T 1S 8O ORDERED this {g  day ofagmm ;zmﬁ

& ; r .
LN » o {“ e
§ & @
" \
By: T e
R '\ \ \ "“1
DINTRE {.? ?
JOE I S,

AAQ001793




B/1/16

3:30 p.m.

8/31/16

82916

4.00 p.m.

/917

/13717

2/16/17

2:00 p.m.

S/15/17

71017

APCO CONSTRUCTION v, GEMSTONE DEVELOPMENT
{ase Mo, ASTI228
{Pursuant {0 September 29, 2016, Special Master Hearing}

Special Master Hearing, 3800 Howard Hughes Parkway, 1 1% Floor,
I.as Vegas, Nevada

Parties to provide documents and all information required to be
produced pursuant (o NRES 16.4

Special Master Hearing, 3800 Howard Hughes Parkway, 11 * Floor,
Las Yegas, Nevada

Initial expert disclosures io be served
Rebutial expert disclosures to be served

Special Master Hearing, 3800 Howard Hughes Parkway, 11% Floor,
Las Vegas, Nevads

Discovery cut-off

Earliest date to schedude irial

EXHIBIT “AY
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JOLLEY URGA WIRTH
WOODBURY & STANDISH
ATIORNEYS AT LAW

3800 HOWARD HUGHES PARKWAY
SIXTEENTH FLOOR
WELLS FARGO TOWER
LAS VEGAS, NEVADA 59169
TELEPHONE {(772) 699-7500

SAO

MARTIN A. LITTLE, ESQ.

Nevada Bar No. 7067

CHRISTOPHER D. CRAFT, ESQ.
Nevada Bar No. 7314

JOLLEY URGA WIRTH WOODBURY
& STANDISH

3800 Howard Hughes Parkway 16th Floor
Las Vegas, NV 89169

Telephone: (702) 699-7500

Attorneys for Steel Structures, Inc.
Nevada Prefab Engineers, Inc.

ORIGINAL @

f—_'~'—-—___‘__ﬂ
08A571228 '

520541

CHRAT

FILED /2
NOV 132009

i .
CLéFIK OF COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation,

Plaintiff,
vs.

GEMSTONE DEVELOPMENT WEST,
INC.; and DOES I through X,

Defendant.

STEEL STRUCTURES, INC., a Nevada
corporation; NEVADA PREFAB
ENGINEERS, INC., a Nevada corporation.

Plaintiff/Intervenor,
Vs,

GEMSTONE DEVELOPMENT WEST,
INC.; APCO CONSTRUCTION;
CAMCO PACIFIC CONSTRUCTION,
FIDELITY AND DEPOSIT COMPANY
OF MARYLAND; and DOES I through X,

Defendants.

R T S T S g S I . S N SV N W NP S N N W S T W N S e

Case No. A571228
Dept. No. XXV

STIPULATION AND ORDER FOR
DISMISSAL OF STEEL STRUCTURES,
INC.’S COMPLAINT AGAINST
CAMCO PACIFIC CONSTRUCTION,
AND CAMCO’S COUNTERCLAIM
AGAINST STEEL STRUCTURES, INC.

Intervenor/Lien Claimant STEEL STRUCTURES, INC., by and through its counsel,

S:\MAL\Stee] Structures 26 '\Gemstone Dev. 20002\Pleadings\SAQ Dismissal, wpd

Page 1 of 2
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JOLLEY URGA WIRTH
WOODBURY & STANDISH
ATTORNEYS AT LAW

3800 HOWARD HUGHES FARKWAY
SIXTEENTH FLOOR
WELLS FARGC TOWER
LAS VEGAS, NEVADA 85169
TELEPHONE (702) 693-7500

M

Christopher D. Craft, Esq. of Jolley Urga Wirth Woodbury & Standish, and Camco Pacific

Construction, by and through its counsel Zachariah B. Perry, Esq. of Woodbury, Morris & Brown,

hereby stipulate to the dismissal of Steel Structures, Inc.’s complaint against Camco Pacific

Construction, as well as Camco’s counterclaim against Steel Structures, Inc., without prejudice. This

Stipulation is not effective as a dismissal of any other claims brought by Steel Structures against

other parties.

Dated: November , 2009. Dated: November (8 2009.

| w & STANDISH
By: 4\ B

/
Zachariah B. Parry, Esq. I\Lnia/A. Little, Esq.
701 NMGeten Valley Parkway, #11 Christopher D. Craft, Esq.
Henderson, Nevada 89074 3800 Howard Hughes Parkway, #1600
Attorneys for Camco Pacific Las Vegas, Nevada 89169
Construction Company Attorneys for Steel Structures, Inc. and
Nevada Prefab Engineers, Inc.

ORDER

IT IS SO ORDERED.

Dated:_ W\ovewgen 12, 2009.

WOODBU;IERRIS & BROWN  JOLLEY URGA WIRTH WOODBURY

@7DIST T COURT JUDGE
Submitted by:

JOLLEY URGA WIRTH WOODBURY
& ST IS.
e
Ak
IN A. LITTLE, ESQ., #7067
CHRISTOPHER D. CRAFT, ESQ., #7314
3800 Howard Hughes Parkway, 6th Floor

Las Vegas, Nevada 89169
Attorneys for Plaintiff/Intervenor Steel Structures, Inc.

SAMAL\Steel Structures 26 \Gemstone Dev. 20002\Pleadings\SAQ Dismissal. wpd

Page 2 of 2
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Las Vegas, NV 89169
(702) 257-1483

Howard & Howard Attorneys PLLC
3800 Howard Hughes Pkwy., Suite 1400
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» ORIGINAL

SAO

HOWARD & HOWARD ATTORNEYS PLLC

Gwen Rutar Mullins, Esq.

Nevada Bar No. 3146

Wade B. Gochnour, Esq.

Nevada Bar No. 6314

3800 Howard Hughes Parkway

Suite 1400

Las Vegas, NV 89169

Telephone (702) 257-1483

Facsimile (702) 567-1568

E-mails: grm@h2law.com
wbg@h2law.com

Attorneys for APCO Construction

Electronically Filed
07/01/2010 10:28:49 AM

%;.W

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation,

Plaintiff,
VS.

GEMSTONE DEVELOPMENT WEST, INC.,
a Nevada corporation; NEVADA
CONSTRUCTION SERVICES, a Nevada
corporation; SCOTT FINANCIAL
CORPORATION, a North Dakota corporation;
COMMONWEALTH LAND TITLE
INSURANCE COMPANY:; FIRST
AMERICAN TITLE INSURANCE
COMPANY; and DOES I through X,

Defendants.

AND ALL RELATED CASES AND
MATTERS.

#1594839-v2

CASE NO.: AS571228
DEPT. NO.: XXV

Consolidated with: 08A574391,

08A574792, 08A577623, 09A580889,
09A583289, 09A584730, 09A584960,
09A587168, A-09-589195-C, A-09-589677-
C, A-09-590319-C, A-09-592826-C ,
A-09-596924-C, and A-09-597089-C

STIPULATION AND ORDER FOR
DISMISSAL WITH PREJUDICE OF
CLAIMS ASSERTED BY SELECT BUILD
NEVADA, INC AGAINST APCO
CONSTRUCTION

Date: N/A
Time: N/A

05-20-10 AoTi4z 1N

AAQ001799




et

Las Vegas, NV 89169
(702) 257-1483

Howard & Howard Attorneys PLLC
3800 Howard Hughes Pkwy., Suite 1400
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STIPULATION AND ORDER FOR DISMISSAL WITH PREJUDICE OF CLAIMS
ASSERTED BY SELECT BUILD NEVADA, INC AGAINST APCO CONSTRUCTION

Date: N/A
Time; N/A

Plaintiff in Intervention, SELECTBUILD NEVADA, INC. (“Selectbuild”), by and
through its attorneys of record, Brian K. Walters, Esq. of the law firm of Morris Polich & Purdy
LLP and Plamtiff/Defendant, APCO CONSTRUCTION (“APCO”), by and through its
attorneys of record, Gwen Rutar Mullins, Esq. and Wade B. Gochnour, Esq. of the law firm
Howard & Howard Attorneys PLLC, hereby stipulate and agree as follows:

IT IS HEREBY STIPULATED AND AGREED that Selectbuild hereby DISMISSES all
of its claims that have been asserted by Selectbuild against APCO with PREJUDICE in this
action.

IT IS FURTHER STIPULATED AND AGREED that all remaining claims that have
been asserted in this action by either Selectbuild and/or APCO against any other party to this
action shall remain for adjudication by this Court and are not being dismissed hereby.

IT IS FURTHER STIPULATED AND AGREED that each party bears their own
attorneys’ fees and costs of this suit relative the claims and causes of action which are being

dismissed through this Stipulation.

MORRIS POLICH & PURDY LLP HOWARD & HOWARD ATTORNEYS
PLLC

BRIAN K. WALTERS, ESQ. GWEN RUTAR MULLINS, ESQ.

Nevada Bar No. 9711 Nevada Bar No. 3146

3883 Howard Hughes Pkwy 3800 Howard Hughes Pkwy, Ste. 1400

Suite 560 Las Vegas, Nevada 89169

Las Vegas, Nevada 89169 (702) 257-1483

Attorneys for Selectbuild Nevada, Inc. Attorneys for APCO Construction Corp.

Dated: [ { !%! !’i) Dated: 6 /2%// 0

#1594839-v2 -2-
AA001800
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Las Vegas, NV 89169

Howard & Howard Attorneys PLLC
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3800 Howard Hughes Pkwy., Suite 1400
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ORDER

Based on the Stipulation entered above,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that all claims and causes
of action that have been asserted by Selectbuild against APCO in this action be and hereby are
dismissed with PREJUDICE.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that all remaining claims
that have been asserted in this action by either Selectbuild and/or APCO against any other party
to this action shall remain for adjudication by this Court and are not being hereby dismissed.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Selectbuild and
APCO each bear their own attorneys’ fees and costs of this suit relative the claims and causes of

action that are being dismissed through this Order.

DATED this 2% day of 78 vl 2010.
SYRICT COURT JUD (ovr
KATHLEEN E. DEANEY

Submitted by:

HOWARD & HOWARD ATTORNEYS PLLC

W -

Gwen Rutar Mullins, Esq.
Nevada Bar No. 3146

Wade B. Gochnour, Esq.

Nevada Bar No. 6314

3800 Howard Hughes Parkway
Suite 1400

Las Vegas, NV 89169

Attorneys for APCO Construction

#1594839-y2 -3-
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Electronically Filed
2/5/2018 9:19 AM
Steven D. Grierson

CLERK OF THE COU,
sa0 B b it

SULLIVAN HILL LEWIN REZ & ENGEL
A Professional Law Corporation
Elizabeth E. Stephens, NV SBN 5788
228 South Fourth Street, First Floor
Las Vegas, NV 89101
Telephone: (702) 382-6440
Fax Number: (702) 384-9102

Attorneys for William A. Leonard, Jr., Chapter 7 Trustee of the Jointly Administered Bankruptcy

Estate of Interstate Plumbing & Air Conditioning, LLC dba Interstate Services, dba IPAC
Mechanical, in the United States Bankruptcy Court, District of Nevada, Case No. 11-25053-BAM

DISTRICT COURT
CLARK COUNTY, NEVADA

ACCURACY GLASS & MIRROR ) LEASE CASE NO. A571228
COMPANY, INC., a Nevada corporation, ) DEPT. NO.” XIII
)
Plaintiff, ) Consolidated with:
V. )y A571792
) A574391
ASPHALT PRODUCTS CORP., a Nevada ) A577623
corporation; APCO CONSTRUCTION, a ) A583289
Nevada corporation; CAMCO PACIFIC ) 4584730
CONSTRUCTION COMPANY, INC., a ) A587168

California corporation; GEMSTONE
DEVELOPMENT WEST, INC., a Nevada
corporation; FIDELITY AND DEPOSIT
COMPANY OF MARYLAND; SCOTT
FINANCIAL CORPORATION, a North
Dakota corporation; DOES I through X;
ROE CORPORATIONS I through X; BOE
BONDING COMPANIES I through X;
LOE LENDERS I through X, inclusive,

STIPULATION AND ORDER TO DISMISS
THIRD PARTY COMPLAINT OF
INTERSTATE PLUMBING & AIR
CONDITIONING, LLC AGAINST APCO
CONSTRUCTION, INC. WITH
PREJUDICE

Defendants.
INTERSTATE PLUMBING & AIR
CONDITIONING, LLC, a Nevada limited —
liability company,

Plaintiff in Intervention,
V.

ASPHALT PRODUCTS CORP., a Nevada
corporation; APCO CONSTRUCTION, a
Nevada corporation, CAMCO PACIFIC
CONSTRUCTION COMPANY, INC,, a
California corporation; GEMSTONE
DEVELOPMENT WEST, INC., a Nevada
corporation; FIDELITY AND DEPOSIT
COMPANY OF MARYLAND; SCOTT
FINANCIAL CORPORATION. a North

e S N N N N N N N N e N N St Nt N e N Nt Na N N o o N Nt Nww
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Dakota corporation; DOES I through X
ROE CORPORATIONS I through X; BOE
BONDING COMPANIES I through X;
LOE LENDERS I through X, inclusive,

e N N’ et e e’

Defendants.

Third party Plaintiff, William A. Leonard, Jr., trustee of the Interstate Plumbing & Air
Conditioning, LLC (“IPAC”) (“Plaintiff” or “Trustee™), by and through his counsel of record,
Elizabeth E. Stephens, Esq., of the law office of Sullivan Hill Lewin Rez & Engel, APLC
(“Sullivan Hill”) and APCO Construction, Inc. (‘APCO”) by and through its attorneys John
Randall Jefferies Esq. and Mary E. Bacon, Esq. of the law office of Spencer Fane, LLP hereby
represent and stipulate as follows: APCO and the Trustee hereby stipulate and agree to dismiss
IPAC’s complaint in its entirety with prejudice. Each party will bear its own attorneys’ fees and
costs.

IT IS SO STIPULATED.

Dated: January 29, 2018 SULLIVAN HILL LEWIN REZ & ENGEL
A Professional Law Corporation

o &

Eli beth E. Ste hens
Attorneys for William A. Leonard, Jr.,
Chanpter 7 Trustee

Dated: January 29, 2018 SPENCER FANE, LLP
By:
Mary . con
Attorneys or A Construction

IT IS SO ORDERED.

Date: \/Vy/( 4 0"’"}/?()/ 9()/5/

DISTRICT JUDGE /y
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Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive
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Electronically Filed
5/25/2017 4:01 PM
Steven D. Grierson

Marquis Aurbach Coffing CLERK OF THE COU

Jack Chen Min Juan, Esq. w ,ﬁk-«-——/

Nevada Bar No. 6367 '

Cody S. Mounteer, Esq.

Nevada Bar No. 11220

10001 Park Run Drive

Las Vegas, Nevada 89145

Telephone: (702) 382-0711

Facsimile: (702) 382-5816

jjuan@maclaw.com

cmounteer@maclaw.com
Attorneys for APCO Construction

DISTRICT COURT
CLARK COUNTY, NEVADA
APCO CONSTRUCTION, a Nevada
corporation,
Case No.: AS571228
Plaintiff, Dept. No.: 13
VS. ' Consolidated with:

A574391; A574792; A577623; A583289;
GEMSTONE DEVELOPMENT WEST, INC., A| 4587168, A580889;, A584730; A589195;
Nevada corporation, A595552; A597089; A592826; A589677;

, A596924; A584960;4608717; A608718 and
Defendant. A590319

AND ALL RELATED MATTERS

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that the Order was entered in the above captioned matter on
May 25th, 2017, a copy of which is attached hereto.
Dated this 25th day of May, 2017.

MARQUIS\AURBACH COFFING

By
Jack Chgn Mifs Yuan, Esq.

Nevada $thte Bay No. 6367

Cody S. Mpuntedr, Esq.

Nevada State Bafr No. 11220
10001 Park Run Drive

Las Vegas, Nevada 89145
Attorneys for APCO Construction

Page 1 of 6
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Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing NOTICE OF ENTRY OF ORDER was submitted

electronically for filing and/or service with the Eighth Judicial District Court on the 25th day of
May, 2017. Electronic service of the foregoing document shall be made in accordance with the

E-Service List as follows:'

caleb@langsdalelaw.com

"Cody Mb’,unteer, Esq'. . "@ﬁiounteer@‘r‘r:\ardu_isau'rbach'.:c{ ,

om: i

"Cori Mandy, Legal Secretary” . co‘ri.mandy@procopio.com

"Donald H. Willia’ms, Esq.". ) dWiiliams@dhwlava.co'm :

"Eric Dobberstein, Esq. " . edobberstein@mcpalaw.com

“Marisa L. Maskas, Esq." . * : mmaskas@pezzilIolloyd.com

"Martin A, Little, Esq." . mal@juww.com ,

"Martin A, Little, Esq." . mal@juww.com

6085 Joyce Heilich . heilichj@gtlaw.com

7132 ’Andre‘a Rbsehili. . ‘ roséhilla@gtiav;/.com

Aaron D. Lancaster . alancgster@gerrard-cpx.com
‘ ‘Agn‘es Wong aW@juwW.c’oh

Amanda Armstrong . ’ aarmstrong@peelbrimiey.com

Andrea Montero . amonfero@gordohree&cbm

Arjdrew J. Kessler . andrew .kessler@procopio.com

Becky Pintar . bpintar@gglt.éom

! Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing System
consents to electronic service in accordance with NRCP 5(b)(2)(D).

Page 2 of 6
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MARQUIS AURBACH COFFING

10001 Park Run Drive

Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816
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12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Benjamin D. Johnson .

Beverly Roberts ,
Brad Slighting .
Brian Walters .
Caleb Langsdale .

Calendar .

Cheri Vandermeulen .

Christine Spencer.

Christine Spencer .

Christine Taradash .

Cindy Simmons .

CNN Cynthia Ney ..

Courtney Peterson .

Cynthia Kelley .
Dana VY. Kim .

David J. Merrill.

David R. Johnson .

‘Debbie Holloman-.

Debbie Rosewall .

Debra Hitchens .

Depository .

ben.johnson@btjd.com

“broberts@trumanlegal:com

bslighting@djplaw.com

bwalters@gordonrees.com

Caleb@langsdalelaw.com

“calendar@litigationservices.co

m

cvandermeulen@dickinsonwrig

ht.com

: cspencer@dickinsonwright.com

cspencer@mcpalaw.com
CTaradash@maazlaw.com
csimmons@djplaw.com
neyc@gﬁaw.com

cpeterson@maclaw.com

: ckelley@nevadafim.com

dkim@caddenfuller.com
dévid@djmerrjllpc;com
djohnsqn@watttiede’r.’cc’)m
dhplloméﬁ@jamsadr.éc;m :
dr@juww.com
dhitchens@maazlaw.com

Depository@litigationservices.c

om

Page 3 of 6
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10001 Park Run Drive
Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING

o

SO Y B W

District filings .

Donna Wolfbrandt .

. Dougia's D. Ger'rérd7 :

E-File Desk .

Erid Dobberstein .

Eric Zimbelman .
Erica Bennett .
Floyd Hale .
George -Robinson .

Glenn F. Meier .

Gwen Rutar Mullins .

Hrustyk Nicole .

I-Che Lai.

IGH Bethany Rabe .
IOM Mark Fer?ariov,
Jack Juan .

Jennifer Case ..

Jennifer MacDonald .

Jennifer R.:Lloyd-.

Jineen DeAngelis .

diétrict@trurﬂanlegal,com k,

dwolfbrandt@dickinsonwright.c

om

& dgerrard@gerrardécox.com

EfilelLasVegas@wilsonelser.co

m

: edob}oérstein@didk(nSOnWright. .;

Seom -

ezimbelman@peelbrimiey.com
e.bennett@kempjones.com
fhale@ﬂoydhale.com
grobinson@pezzillolloyd.com -
gmeier@nevadafinn.qom
‘gr’m@'hélaw.co'm: |

Nicole. Hrustyk@uwilsonelser.co

m
I-Che:Lai@wilsonelser.com
rabeb@gtlaw.com
Ivlitdock@gtlaw.éoﬁw
jjuan@marquisaurbaqh.com
jcase@‘maclaw.com
jmacdonald@watﬁieder,com
Jlloyd@pezzillolioyd.com

jdeangelis@foxrothschild.com

Page 4 of 6
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MARQUIS AURBACH COFFING

10001 Park Run Drive
Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816
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~Jorge Ramirez .

Kathleen Morris .

Kaytlyn Bassett .

Kelly McGee .
Kenzié Dunn,
Lani Maile .

Legal Aséistant .

Linda Compton .

LVGTDocketing .

Marie Ogella .

“‘Mark M. Jones .

Matt Carter .

Matthew Carter :

Michael R. Ernst .
Michael Rawlins .

Pamela Montgomery .

Phillip Aurbach .

Rachel E. Donn .

Rebecca Chapman .

Receptionist .

. Jorge Ramirez@wilsonelser.co |

S

kmorris@mcdonaldcarano.com
kbas;étt@gerrard-cbk.c;om
kom@juww.com
kduhn@btjd.c‘:om,

Lani.Maile@wilsonelser.com

- rrlegalassistant@rookerlaw.co

m

fcompton@ggits.com

Iviitdock@gtiaw.com

mogella@gordonrees.com

“mmj@kempjones.com

msc@kempjones.com

- m.carter@kempjones.com

mre@juww.com
mrawlins@rookerlaw.com
pym@kempjones.com
paurbach@maclaw.com
rdonn@nevadafirm.com

rebecca.chapman@procopio.c

om

Reception@nvbusinessiawyers

.com

Page 5 of 6
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Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive
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ReneeHoban. rh‘obén@névadaﬁrm.‘com7 4

Richard |. Dreitzer . rdreitzer@foxrothschild.com

Richard Tobler . , rltltdck@hdtmail.com

Robert Schumacher . rschumacher@gordonrees.com

ﬁosey Jeffréy. : ’rjéffre)’/@'péelbrimley.com o

Ryan Bellows . ‘ rbellows@mcdonaldcarano.co
m

S-Judy Hiréﬁéra. : e ‘, jhirahara@caddenfuller.com.

Sarah A. Mead . sam@juww.com

Steven Morris : steve@gmdlegai.com -

Tammy Cortez . tcortez@caddenfgller.com

Téylor Fong - ffong@marqdisaumach.ycom

Terri Hansen . thansen@pee!brimley.eom

Timother E. Salter.. | tim.SaIter@prbcopio.com

Wade B. Gochnour . , wbg@h2law.com

WTM Tari Cowcylé'r‘l . R tcoWdent@gtlaW.Com

I further certify that I served a copy of this document by mailing a true and correct copy

thereof, postage prepaid, addressed to:

WA

{

aﬂemployee of Marquis Aurbach Coffing

Page 6 of 6
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RECEIVED

 MARQUIS AURBACH COFFING
100601 Park Run Drive

Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MAY 17 2017
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Electronically Filed
512512017 10:56 AM
Steven D. Grierson

Marquis Aarbach Coffing : CLERK OF THE COURT
Jack Chen Min Juan, Esq. gy 12 A M
Nevada Bar No, 6367 - Law. TP ol
Cody S. Mounteer, Esq.
Nevada Bar No. 11220
10001 Park Run Drive
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DISTRICT COURT
CLARK COUNTY, NEVADA
APCO CONSTRUCTION, a Nevada
corporation,
| Case No.: AS571228
Plaintiff, Dept. No.: 13
VS. Consolidated with:

A574391; A574792; A577623; A583289;
GEMSTONE DEVELOPMENT WEST, INC., A| 4587168, A580889; A584730; A589195;

Nevada corporation, A595552; A597089; A592826; A589677,
A596924,; A584960;A608717; A608718 and
Defendant, A590319
AND ALL RELATED MATTERS
_ORDER T

' [Vlo (49 }f U,TNT?/ -
Plaintiff, APCO CONSTRUCTION “APCO”), havﬁlg come on for heafing before this

court on May 15, 2017, Plaintiff being represented by and through its attorney of record, Jack
Chen Min Juan, Esq. and Cody S. Mounteer, Esq. of the law firm of Marquis Aurbach Coffing,
and Lien Claimant, UINTAH INVESTMENTS LLC dba Sierra Reinforcing (“UINTAH"), by
and through its attorney of record, Martin A, Little, Esq. of the law firm of Jolley Urga
Woodbury & Little; the Court having reviewed the papers and pleadings on file herein, having
hezf&érguments of both parties, and for good cause shown;

1. APCO’s Motion fbr Summary Judgment against UINTAH dba Sierra Reinforcing |
is GRANTED, without prejudice; and
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- Respectfully submitted by:

2. The party claiming to be a successor to UINTAH dba Sierra Reinforcing claims
and positions in this lawsuit may file a Motion to substitute in or intervene, within 30 days of the

entry of this Order. '
ORDER

ITISSOO D.
Dated: /' 2 éé;)/ ' 9,9/ 90/‘,}/

DISTRICT COURT JUWGE op

MARQUIS AURBACH COFFING

\

By _\

Y
Jack/Cherf Min Juan, Esq.
NevadaiB 0. 6367
Cody S upteer; Esq.
Nevadd Bar No, 11220
10001 Park Run Drive

Las Vegas, Nevada 89145
Attorney(s) for APCO Construction
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FFCO

JORGE A. RAMIREZ, ESQ.
Nevada Bar No. 6787

I-CHE LAI, ESQ.

Nevada Bar No. 12247

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
300 South 4" Street, 11* Floor
Las Vegas, NV 89101-6014
Telephone: (702) 727-1400
Facsimile: (702) 727-1401
Jorge.Ramirez@wilsonelser.com
I-Che.Lai@wilsonelser.com
Attorneys for Lien Clamant,
Zitting Brothers Construction, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada CASE NO. A571228
corporation, DEPT. NO. XIII

Plaintiff, Consolidated with:

AS574391; A574792; A577623; AS83289;

VS. AS587168; A580889; A584730; AS89195;
AS595552; A597089; A592826; A589677,
GEMSTONE DEVELOPMENT WEST, INC., | A596924; A584960; A608717; A608718; and
a Nevada corporation, AS590319

Defendant.

Hearing Date: November 16, 2017
AND ALL RELATED MATTERS Hearing Time: 9:00 a.m.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER GRANTING ZITTING

BROTHERS CONSTRUCTION, INC.’S MOTION FOR PARTIAL SUMMARY

JUDGMENT AGAINST APCO CONSTRUCTION

On November 16, 2017, this Court heard Zitting Brothers Construction, Inc.’s Motion for
Partial Summary Judgment Against APCO Construction. Jorge A. Ramirez and I-Che Lai of Wilson
Elser Moskowitz Edelman & Dicker, LLP appeared at the hearing for Zitting Brothers Construction,
Inc. (“ZBCI™). John Randall Jefferies of Spencer Fane LLP and Cody S. Mounteer of Marquis
Aurbach Coffing appeared for APCO Construction, Inc. (“APCO”). Having considered ZBCI’s
motion, the pleadings and papers filed in this case, and oral arguments of counsel, this Court makes

the following findings of fact and conclusions of law.
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FINDINGS OF FACT
A. APCO’s Subcontract with ZBCI

1. Around September 6, 2007, Gemstone Development West, Inc. (“Gemstone™) and
APCO entered into the ManhattanWest — General Construction Agreement for GMP (“Prime
Contract”). Under the Prime Contract, APCO would serve as the general contractor for the
ManhattanWest mixed-use development project located at the following Assessor’s Parcel Numbers
in Clark County, Nevada: 163-32-101-003, 163-32-101-004, 163-32-101-005, 163-32-101-010, and
162-32-101-014 (the “Project™).

2. Around November 17, 2007, APCO and ZBCI entered into a Subcontract Agreement
(“Subcontract™). Under the Subcontract, ZBCI would provide framing materials and labor for the
Project.

3. The Subcontract requires APCO to pay ZBCI 100% of the value of the work
completed on a periodic basis—Iless 10% retention of the value (the “Retention”)—only after APCO
receives actual payments from Gemstone.

4, The Subcontract requires APCO to pay ZBCI the Retention amount for each building
of the Project upon (a) the completion of each building; (b) Gemstone’s approval of ZBCI’s work on
the completed building; (¢) APCO’s receipt of final payment from Gemstone; (d) ZBCI’s delivery to
APCO all “as-built drawings for [ZBCI]’s scope of work and other close out documents”; and (e)
ZBCI’s delivery to APCO a release and waiver of claims from ZBCI's “labor, materials and
equipment suppliers, and subcontractors providing labor, materials[,] or services to the Project,...”
The Subcontract deems work on a building to be “complete™ as soon as “drywall is completed” for
the building,

5. Alternatively, if the Prime Contract is terminated, the Subcontract requires APCO to
pay ZBCT the amount due for ZBCI’s completed work after receipt of payment from Gemstone.

6. The conditions precedent of the Subcontract requiring APCO’s payment only upon
receipt of payment from Gemstone are colloquially known as “pay-if-paid provisions.”

7. The Subcontract only allows APCO to terminate—-with written notice to ZBCI and

with cause—the Subcontract for non-performance.

-2- AA001813
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8. It any party to the Subcontract “institute[s] a lawsuit ... for any cause arising out of
the Subcontract...,” the Subcontract expressly authorizes the prevailing party to recover “all costs,
attorney’s fees|,] and any other reasonable expenses incurred” in connection with the lawsuit. The
Subcontract does not provide a rate of interest that would accrue on the amount owed under the
Subcontract.

9. If any term of the Subcontract is void under Nevada law, the Subcontract expressly
provides that the void term would not affect the enforceability of the remainder of the contract,

B. ZBCY’s Work under the Subcontract

10.  Around November 19, 2007, ZBCI began its scope of work under the Subcontract.

11. The Prime Contract was terminated in August 2008, and the Project had shut down on
December 15, 2008. APCO never provided ZBCI with a written notice of termination with cause for
non-performance.

12, Prior to the Project’s shutdown, ZBCI submitted written requests to APCO for change
orders valued at $423,654.85. APCO did not provide written disapproval of those change orders to
ZBCT within 30 days of each request.

13. Also prior to the Project’s shutdown, ZBCI had completed its scope of work on
Buildings 8 and 9 of the Project, including work on the change orders, without any complaints on the
timing or quality of the work. ZBCI had submitted close-out documents for its work, including
release of claims for ZBCP's ‘_fendors. The value of ZBCI’s completed work amounted to
$4,033,654.85.

14. At the time of the Project’s shutdown, the drywall was completed for Buildings 8 and

15. To date, ZBCI had only received $3,282,849.00 for its work on the Project. ZBCI had
completed work in the amount of $347,441.67 on the change orders and $403,365.49 of the
Retention—totaling $750,807.16-~ which remains unpaid.

16. ZBCI demanded APCO pay the $750,807.16 still owed on the contract. However,

APCO refused to do so, causing ZBCI to initiate proceedings to recover the requested amount.

-3- AA001814
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C. Procedural History

17. On January 14, 2008, ZBCI served its Notice of Right to Lien to APCO and
Gemstone via certified mail.

18. On December 5, 2008, ZBCI served its Notice of Intent to Lien to APCO and
Gemstone via certified mail.

19, On December 23, 2008, ZBCI recorded its Notice of Lien on the Project with a lien
amount of $788,405.41 and served this document on APCO and Gemstone via certified mail on
December 24, 2008.

20.  On April 30, 2009, ZBCI filed a complaint against Gemstone and APCO and a Notice
of Lis Pendens. The complaint alleged 6 claims: (a) breach of contract, (b) breach of implied
covenant of good faith and fair dealing, (¢} unjust enrichment, (d) violation of Chapter 108 of the
Nevada Revised Statutes, (e) claim for priority, and (f) violation of Chapter 624 of the Nevada
Revised Statutes.

21.  On June 10, 2009, APCO answered ZBCI's complaint. APCO’s answer alleged 20
affirmative defenses, including the tenth affirmative defense alleging that APCO’s obligation to
ZBCI had been satisfied or excused and the twelfth affirmative defense alleging that ZBCI’s failure
to satisty conditions precedent barred ZBCI’s breach of contract claim.

22, Around June 16, 2009, ZBCI provided a Notice of Foreclosure of Mechanic’s Lien,
and this notice was published in accordance with Nev. Rev. Stat. 108,239,

23. On April 7, 2010, ZBCI recorded its Amended Notice of Lien with a lien amount of
$750,807.16 and served this document on APCO and Gemstone via certified mail around the same
date,

24.  APCO does not dispute that ZBCI complied with all requirements to create, perfect,
and foreclose on its lien under Chapter 108.

25.  On April 29, 2010, APCO responded to ZBCT’s interrogatories that requested, inter
alia, APCO’s explanation for refusing payment to ZBCI and APCO’s grounds for the tenth and
twelfth affirmative defenses. ZBCI had sent those interrogatories to obtain more details about

APCO’s defenses against ZBCI’s complaint and to narrow the issues for discovery and trial.
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APCO’s interrogatory responses indicated that APCO would rely solely on the enforceability of the
pay-if-paid provision in the Subcontract to excuse payment to ZBCL.

26. On April 23, 2013, this Court authorized the sale of the Project free and clear of all
liens, including liens arising under Chapter 108 of the Nevada Revised Statutes. The sale resulted in
the distribution of the entire net proceeds from the sale to Scott Financial Corporation (the “Lender™)
upon the Nevada Supreme Court’s determination that the Lender’s claim to the net proceeds is
superior to the Chapter 108 lien claimants’ claim.

27.  OnApril 12, 2017, ZBCI served APCO with a set of interrogatories that are similar to
the ones served in 2010. This set of interrogatories again requested, inter alia, APCO’s explanation
for refusing payment to ZBCI and APCO’s grounds for the tenth and twelfth affirmative defenses.
ZBCI sent those interrogatories to confirm APCO’s prior discovery responses on APCO’s defenses
against ZBCI’s complaint.

28, On May 12, 2017, APCO responded to ZBCI’s interrogatories that again indicated
APCO’s sole reliance on the enforceability of the pay-if-paid provision in the Subcontract to excuse
payment to ZBCIL.

29. On June 5, 2017, ZBCI deposed APCO’s Nev. R. Civ. P. 30(b)(6) witness regarding
APCO’s affirmative defenses. At the deposition, APCO’s Nev. R. Civ. P. 30(b)(6) witness declined
to update APCO’s interrogatory responses and re-affirmed APCOQ’s sole reliance on the
enforceability of the pay-if-paid provision to excuse payment.

30.  OnlJuly 19, 2017, ZBCI deposed APCO’s Nev. R. Civ. P. 30(b)(6) witness regarding
topics pertaining to APCO’s accounting for the Project. At the deposition, APCO’s Nev. R. Civ. P.
30(b)(6) witness again declined to update APCO’s interrogatory responses.

3. APCO did not supplement its discovery responses prior to the June 30, 2017
discovery cutoff,

32. On July 31, 2017 and after the close of discovery, ZBCI moved for summary
judgment against APCO on ZBCI’s breach of contract and Nev. Rev. Stat. 108 claim—setting forth
ZBCI’s prima facie case for those claims and addressing the enforceability of the pay-if-paid

provision in the Subcontract.
-5- AA001816
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33, On August 21, 2017, APCO filed its opposition to ZBCI’s motion, arguing—for the
first time-—other grounds for refusing payment of the amount owed to ZBCI. ZBCI objected to the
admissibility of the evidence in support of APCQ’s opposition.

34.  APCO’s refusal to pay ZBCI the amount owed under the Subcontract had compelled
ZBCI to incur attorney’s fees and costs to collect the amount owed.

CONCLUSIONS OF LAW
A, Burden of Proof

1. Summary judgment is appropriate “when the pleadings, depositions, answers to
interrogatories, admissions, and affidavits, if any, that are properly before the court demonstrate that
no genuine issue of material fact exists, and the moving party is entitled to judgment as a matter of
law.” Cuzze v. Univ. & Cmty. Coll. Sys. of Nevada, 123 Nev. 598, 602, 172 P.3d 131, 134 (2007).

2. As the party moving for summary judgment, ZBCI bears the initial burden of
production to show the absence of a genuine issue of material fact. /o, ZBCI also bears the burden of
persuasion at trial on its breach of contract and Chapter 108 claims and therefore must present
evidence that would entitle it to a judgment as a matter of law on those two claims in the absence of
contrary evidence. See id.

B. APCO’s Breach of the Subcontract

3. To establish a breach of contract under Nevada law, ZBCI must provide admissible
evidence of (1) the existence of a valid contract, (2) a breach by APCO, and (3) damage as a result of
the breach. See Richardson v. Jones, 1 Nev. 405, 408 (1865). In this case, this Court concludes that
ZBCI has presented sufficient admissible evidence on all elements of a breach of contract.

4. The Subcontract between the respective parties is a valid contract. However, as
discussed in this Court’s separate decision regarding the enforceability of the Subcontract’s “pay-if-
paid provisions,” the pay-if-paid provisions are against public policy and are void and unenforceable
under Nev. Rev. Stat. 624.628(e). The remaining terms of the Subcontract remain enforceable.

5. Nev. Rev. Stat. 624.626(3) automatically approves written requests for change orders
unless the higher-tiered contractor denies the requests in writing within 30 days after the lower-tiered

contractor submits the requests. Here, this Court concludes that because ZBCI did not receive any
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written denials of its change order requests within 30 days of request, ZBCI's change order requests
amounting to $347,441.67 were approved by operation of law. ZBCI is therefore entitled to payment
in the amount of $347,411.67 for all of the change orders submitted.

6. Under Nevada law, compliance with a valid condition precedent requires only
substantial performance. See, e.g., Laughlin Recreational Enterprises, Inc. v. Zab Dev. Co., Inc., 98
Nev. 285, 287, 646 P.2d 555, 556-57 (1982). ZBCI proved at least substantial compliance with the
conditions precedent for payment of the Retention, entitling ZBCI to payment of $403,365.49 for the
Retention.

7. Alternatively, by the very terms of the Subcontract itself, the termination of the Prime
Contract automatically entitles ZBCI to payment of $403,365.49 for the Retention and $347,441.67
for the completed work on the change orders. This Subcontract language—exclusive of the void pay-
if-paid provisions—coincides with a prime contractor’s obligations to pay its subcontractors
pursuant to Nev. Rev. Stat. 624.626(6).

8. APCQ breached the Subcontract by refusing to pay ZBCI all of the amount owed for
the Retention and the change orders, and as a result ZBCI is entitled to judgment on its Complaint as
a matter of law. This gives rise to $750,807.16 in damages, exclusive of attorney’s fees, costs, and
interest.

C. ZBCT’s Nev. Rev. Stat. 108 Claim

9. There is no dispute that ZBCI complied with the requirements for enforcing its lien
rights under Chapter 108 of the Nevada Revised Statutes.

10.  Nev. Rev. Stat. 108.239(12) entitles ZBCI to a “personal judgment for the residue
against” APCO.

11. Because ZBCI did not receive any of the proceeds from the Nev. Rev. Stat. 108 sale
of the Project, there is no genuine issue that ZBCI is entitled to a personal judgment under Nev. Rev.
Stat. 108.239 against APCO for $750,807.16 as the lienable amount, plus any reasonable attorney’s

fees, costs, and statutory interest that the Court may award.
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D. Preclusion of APCO’s Defenses

12. This Court has considered APCO’s arguments in response to ZBCI's motion for
summary judgment and concluded that the arguments have no merit.

13. As discussed above, the pay-if-paid provisions in the Subcontract is unenforceable
and therefore cannot excuse APCO’s payment of the amount owed to ZBCI.

14.  If APCO wanted to assert other grounds for refusing payment to ZBCI, Nev. R. Civ.
P. 26(e)(2) required APCO to seasonably amend its prior interrogatory responses to include grounds
for refusal other than the enforceability of the pay-if-paid provision. Pursuant to Nev. Rev. Stat.
37(c)(1) and Pizarro-Ortega v. Cervantes-Lopez, 133 Nev. Adv. Op. 37, 396 P.3d 783, 787 (2017),
APCO’s failure to seasonably amend precludes APCO from asserting any other defenses “at a trial,
at a hearing, or on a motion™ unless APCO substantially justifies this failure or such failure is
harmless to ZBCL

15, The facts of this case are clear and uncontested. APCO was aware of its alleged
grounds for refusing payment of the $750,807.16 owed to ZBCI before ZBCI filed its complaint
against APCO. APCO could have asserted its other defenses, other than its belief in the
enforceability of the pay-if-paid provision, at the time it served its April 29, 2010 responses to
ZBCT’s interrogatories. In any event, several extensions to discovery were granted in this case even
up to a few weeks before dispositive motions were filed. APCO had ample opportunities to
seasonably amend or supplement its discovery responses to assert additional defenses against paying
ZBCI the amount owed under the Subcontract.

16.  Yet, APCO failed to explain why during the seven years of litigation between APCQ
and ZBC, it did not disclose any defenses other than its belief in the enforceability of the pay-if-paid
provision. For example, APCO did not explain its decision to omit the other defenses in its April 29,
2010 responses to ZBCI’s interrogatories and May 12, 2017 responses to ZBCI’s interrogatories.
APCO also did not explain why it did not amend or supplement its discovery responses with the
other defenses during discovery.

17. ZBCI reasonably relied on APCO’s interrogatory responses to formulate its litigation

plan, which included decisions to avoid certain discovery. For example, ZBCI limited its discovery
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to taking APCO’s Nev. R. Civ. P. 30(b)(6) depositions with truncated questioning. ZBCI also filed
its motion for summary judgment that focused on the enforceability of the pay-if-paid provisions.

18. By raising defenses other than the enforceability of the pay-if-paid provisions for the
first time in its opposition to ZBCI’s motion for summary judgment, APCO has prejudiced ZBCI.
The late defenses have prevented ZBCI from conducting discovery at a time when relevant
information is available and fresh in witnesses’ mind. APCO’s prejudicial actions also forced ZBCI
to incur time and costs to conduct discovery based on incomplete information.

19.  APCO’s late defenses are not justified and are extremely prejudicial to ZBCI. Those
defenses are now too little, too late. Under Nev. R. Civ. P. 37(c)(1), APCO cannot introduce any
evidence to support any defenses against ZBCI’s claims because its prejudicial discovery responses
only claimed that it relied on the void pay-if-paid provisions.

20.  Due to the preclusion of the other defenses, ZBCI’s evidentiary objections regarding
those defenses are moot,

21, ZBCI is entitled to judgment on its breach of contract claim and its Nev, Rev. Stat.
108 claims as a matter of law.

E. Attorney’s Fees, Costs, and Interest

22.  ZBCI is the prevailing party under the Subcontract and the prevailing lien claimant
under Nev. Rev. Stat, 108.237(1).

23. Under the Subcontract, ZBCI is entitled to an award of interest, reasonable attorney’s
fees, and costs incurred to collect the amount owed to ZBCIL.

24.  Under Nev. Rev. Stat. 108.237(1), ZBCI is also entitled to the cost of preparing and
recording the notice of lien, the costs of the proceedings, the costs for representation of the lien
claimant in the proceedings, and any other costs related to ZBCF’s efforts to collect the amount owed
against APCO. This includes, without limitation, attorney’s fees and interest.

25. Nev. Rev. Stat. 108.237(2)(b) provides the calculation of the interest that accrues
under the amount awarded under Nev. Rev. Stat. 108.237(1). This interest is equal to the prime rate
at the largest bank in Nevada, as ascertained by the Commissioner of Financial Institutions, on

January 1 or July 1, as the case may be, immediately preceding the date of judgment, plus 4 percent,
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on the amount of the lien found payable. The rate of interest must be adjusted accordingly on each
January 1 and July 1 thereafter until the amount of the lien is paid.

26.  Interest is payable from the date on which the payment is found to have been due,
which would be December 15, 2008 in this case. Interest will accrue on the lienable amount,
attorney’s fees, and costs until the entire amount is paid.

ORDER

THEREFORE, IT IS HEREBY ORDERED that ZBCI’s Motion for Partial Summary
Judgment Against APCO Construction is GRANTED in its entirety.

IT IS FURTHER ORDERED that ZBCI is awarded $750,807.16 (the “Award™) on its First
Cause of Action (Breach of Contract) and Fourth Cause of Action (Foreclosure of Mechanic’s Lien).

IT IS FURTHER ORDERED that ZBCI’s remaining claims—Second Cause of Action
(Breach of Implied Covenant of Good Faith & Fair Dealing), Third Cause of Action (Unjust
Enrichment or in the Alternative Quantum Meruit), and Seventh Cause of Action (Violation of NRS
624)—are moot.

IT IS FURTHER ORDERED that ZBCI is awarded attorneys’ fees and costs incurred in
connection with this litigation.

IT IS FURTHER ORDERED that interest shall accrue on the unpaid amount of the Award
from ZBCI’s complaint was filed, which was April 30, 2009, to the date the entire amount is paid.

IT IS FURTHER ORDERED that ZBCI has 30 days from the date of this order to submit a
memorandum setting forth its attorney’s fees and costs.

IT IS FURTHER ORDERED that APCO has 30 days after service of the memorandum to
submit a response.

IT IS FURTHER ORDERED that ZBCI has 10 days after APCO’s response to submit a
reply to the response.

IT IS FURTHER ORDERED that this Court will address the sole issue of whether ZBCl is

entitled to attorney’s fees and costs set forth in the memorandum at a hearing before this Court on

:Sqm.}} J" . 2018at T o am.
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IT IS FURTHER ORDERED that this Court will enter final judgment on ZBCI claims
upon a decision on the fees and costs—consistent with this Findings of Fact, Conclusions of Law,
and Order

IT IS FURTHER ORDERED that the trial on ZBCI’s complaint and all pending hearings
associated with ZBCI’s complaint are vacated.

IT IS SO ORDERED.

_ #-
Dated this 2 é day of December,

DISTRICT EOURT JUDGE

Respectfully submitted by:

g 7

Jorge A. Ramirez, Esq.

I-Che Lai, Esq.

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
300 South Fourth Street, 11th Floor

Las Vegas, Nevada 89101

Attorneys for Lien Clamant,

Zitting Brothers Construction, Inc.

o

Approved as to form and content by:

declined to sign

John H. Mowbray, Esq.

John Randall Jefferies, Esq.

Mary E. Bacon, Esqg.

SPENCER FANE LLP

300 South Fourth Street, Suite 700
Las Vegas, Nevada 89101

and

Cody S. Mounteer, Esq.

MARQUIS AURBACH COFFING
10001 Park Run Drive

Las Vegas, Nevada 89145

Attorneys for APCO Construction, Inc.
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MARK R. DENTON
DISTRICT JUDGE

DEPARTMENT THIRTEEN
LAS VEGAS, NV 89155

Electronically Filed
4/25/2018 4:18 PM
Steven D. Grierson

CLERK OF THE COU
FFCO ' | Cﬁ;«-ﬁ‘ -

DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation,

Case No.: (08A571228
Plaintiff, Dept. No.: XIII

v Consolidated with:

4574391, A574792; A577623; A583289;
GEMSTONE DEVELOPMENT WEST, INC., Al 587168 4580889; 4584730; 4389195

Nevada corporation, A595552; A597089: A592826: A589677:
A596924: A584960: A608717: A608718;
Defendant. and A590319

AND ALL RELATED MATTERS

FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS TO THE CLAIMS OF HELIX ELECTRIC
AND CABENETEC AGAINST APCO

This matter having come on for a non-jury trial on January 17-19, 23, 24, and
February 6, 2018, APCO Construction, Inc., appearing through Spencer Fane, LLP and
Marquis & Aurbach; Camco Construction, Inc., through Grant Morris Dodds; National Wood
Products, LLC through Cadden Fuller and Richard L. Tobler, Ltd.; United Subcontractors, Inc.
through Fabian Vancott; and Helix Electric of Nevada, LLC, SWPP Compliance Solution,
Cactus Rose Construction, Inc., Fast Glass, Inc., Heinaman Contract Glazing all through Peel
Brimley; and, the Court having heard the testimony of witnesses, having reviewed the evidence
provided by the parties, having heard the arguments of counsel, and having read and considered
the briefs of counsel and good cause appearing; the Court hereby makes the following:
L. FINDINGS OF FACT

A. The Project

1. This action arises out of a construction project in Las Vegas, Nevada known as

the Manhattan West Condominiums project in Clark County Nevada, (the “Project”).

2. Gemstone Development West, Inc. (“Gemstone™) was the owner and developer

of the Project that contracted APCO to serve as the prime contractor.

AAQ001823
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3. On or about September 6, 2007, Gemstone and APCO entered into the
Manhattan West General Construction Contract for GMP (the “Contract™)’,

4. The Contract included Phase 1 and Phase 2 and consisted of nine buildings, with
five of the nine buildings in Phase 1 (buildings 2, 3, 7, 8 and 9).2

5. The Contract price for Phase 1 was $78,93 8,1#50.00.3 APCO started work on the
Project in September, 2007.°

B. The Contract

6. The following are several critical Contract provisions that relate to the current
claims.

1. Completion

7. Section 2.10 of the Contract defines completion as follows:

(a) The Work within or related to each Building shall be deemed
completed upon the (i) completion of the Work in such Building
and the Corresponding Common Area; (i1) issuance of the
Certificate of Occupancy for such Building; (iii) completion of
any corrections that are requested by Developer, set forth on a
Developer Punch List; and (iv) delivery of the applicable
Completion Documents (collectively, a “Building Completion”™).
The Project shall be deemed completed upon the Building
Completion of each Building (collectively “Final Completion™).?

8. Given the ultimate disputes beiween APCO and Gemstone, APCO did not meet

this definition of completion.®

! Exhibit 2. Gemstone and APCO also entered into a grading contract on April
17, 2007 but that contract is not the subject of this lawsuit. Exhibit 1.

2 Testimony of Joe Pelan (APCO) Day 1, pp. 19 and 22; Exhibit 13, p.1. Joe
Pelan is the General Manager of APCO Construction.

3 Testimony of Joe Pelan (APCO), Day 1, p. 28.

4 Testimony of Joe Pelan (APCO), Day 1, p. 28. APCO first started work under
the grading contract. Exhibit 1. '

* Exhibit 2, Section 2.10.
6 Testimony of Joe Pelan (APCO), Day 1, p. 23.

AAQ001824
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Progress Payments.

Section 5.05 outlined the progress payment process as follows:

(2) On the first business day of each month, General Contractor
and the Developer shall meet to review the Work that was
completed during the previous month and the corresponding
payment required for such Work.

(e) Upon receipt of an Application for Payment that is acceptable
to Developer pursuant to Sections 5.05(a-d), Developer shall,
within 12 calendar days, submit, to Developer’s lender or such
lender’s authorized designee, the corresponding draw application
for the undisputed amount to be paid pursuant to such
Application for Payment (the “Draw Application”). Thereafter,
Developer shall take such actions as are necessary for the
payment of the amount owed to General Contractor pursuant to
such Draw Application of the amount owed to the General
Contractor pursuant to such Draw Application (the “Progress
Payment™). In the event that a Draw Application is not submitted
to Developer’s lender or such lender’s authorized designee within
the above 12 calendar day period, Developer shall pay to General
Contractor $5,000 for each day that the submission of the Draw
Application is delayed after such 12 calendar day period.

(g) Upon receipt of the Progress Payment, General Contractor
shall promptly pay each Third-Party Service Provider the amount
represented by the portion of the Percentage of Work Completed
that was completed by such Third-Party Service Provider during
the period covered by the corresponding Progress Payment.
General Contractor shall, by appropriate agreement with each
Third-Party Service Provider, require each Third-Party Service
Provider to make payment to sub-contractors in a similar
manner.’

7 Exhibit 2 at Section 5.05. The Contract defines APCQ’s subcontractors as a
“Third Party Service Provider.” Exhibit 2, Section 2.02(a).

AAQ001825
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10.  Per this provision, on the 20™ of each month subcontractors submitted their
billings to APCO for the current month (including a projection of what each intended to
complete through the end of that month).®

11.  APCO would then provide all of these documents to Gemstone.”

12.  Gemstone would then walk the Project and determine the percentage each
subcontractor had complf:ted.lO

13.  Gemstone would adjust each subcontractor’s billings to match its estimate of the
percentage complete. '’

14.  Gemstone would give the revised billings back to APCO, and APCO would
return them to each subcontractor to revise.'?

15.  Once revised, the subcontractors would submit them to APCO, APCO would
submit them to Gemstone, and Gemstone would submit them to its construction funds control
company, Nevada Construction Services (“NCS”) for further review and payment."

16.  NCS would then send an inspector to verify the work was complete.'*

17.  NCS would then request funds from the lender and pay the total amount directly
to APCO."

18.  APCO then paid the subcontractor the final amount received from Gemstone.'®

19.  As discussed more fully below, this process continued until June 2008."

® Testimony of Joe Pelan (APCO), Day 1, p. 24.
? Testimony of Joe Pelan (APCO), Day 1, p. 24.
' Testimony of Joe Pelan (APCO), Day 1, p. 24.
" Testimony of Joe Pelan (APCO), Day 1, p. 24.
12 Testimony of Joe Pelan (APCO), Day 1, p. 24.

13 Testimony of Joe Pelan (APCQO), Day 1, p. 24; Exhibit 3, Nevada Construction
Services Agreement.

'* Testimony of Joe Pelan (APCO), Day I, p. 25.
'* Testimony of Joe Pelan (APCO), Day 1, p. 25, and 59.
'® Testimony of Joe Pelan (APCO), Day 1, p. 25.
7 Testimony of Joe Pelan (APCO), Day 1, p. 25.
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3. Final Payment
20.  Per the payment schedule in Section 5.06, Gemstone was required to make final
payment when the following preconditions were met:

(c) ...Prior to final payment, and as a condition precedent,
General Contractor shall furnish Developer with the following
(the “Completed Documents™):

(i) All maintenance and operating manuals;

(11) Marked set of drawings and specifications reflecting “as-
built” conditions, upon which General Contractor shall have
transferred all changes in the location of concealed utilities. ..

(ii1) the documents set forth in Section 2.06(e)

(iv) Any assignment and/or transfer of all guaranties and
warranties from Third-Party Service Providers, vendors or
suppliers and manufacturers;

{v) A list of the names, address and phone numbers of all parties
providing guarantees and warranties, and

(vi) verification that all waivers that should be issued to
Developer concurrent with Final payment. '®

21. APCO admitted that none of these preconditions were met while APCO was on
the Projcct.lg

4, Retainage

22.  Section 5.07 contained the Contract’s retention (or retainage) payment

schedule.?

23.  Retainage is essentially an “escrow account” representing a temporarily

withheld portion of a billing that is retained by Gemstone to ensure that the work is completed

'8 Exhibit 2 at Section 5.06(c).
' Testimony of Joe Pelan (APCO), Day 1, p. 63.
2% Exhibit 2 at Section 5.07.

AAQ001827
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properly, that all material suppliers are paid and lien releases have been provided, and that all
certificates of occupancy were issued.”’

24.  APCO and the subcontractors tracked the 10% retention in their billings each
month.?

25.  APCO never held or otherwise received any subcontractor’s retention withheld
by Gemstone and kept by the lender for the Project.”

26.  Section 5.07(f) sets forth the preconditions for APCO to receive its retention:

(f) Any remaining Standard Retainage, Monthly Retainage, and
Milestone Retainage shall be released to General Contractor on
the date that (i) Final Completion is attained and (ii) all
outstanding disputes between Developer and General Contractor
and Developer and any Third Party Service Providers have been
resolved, and any liens against the Project related to such
disputes have been removed.™*

27.  APCO admits that it never met an).r of the milestones or preconditions to be
entitled to its retention from Gemstone.?’

28.  Accordingly, APCO never billed and did not receive any retention from
Gemstone.*®
S. Termination for Convenience
29.  Section 10.01 of the Contract is entitled “Termination by the Developer

Without Cause.”?’

21 Testimony of Joe Pelan (APCO), Day 1, p. 25; Exhibit 2 at Section 5.07;
Helix’s Post-Trial Brief, p. 3, 1. 10-11. :

22 Testimony of Joe Pelan (APCO), Day 1, pp. 25-26.
* Testimony of Joe Pelan (APCO), Day 1, p. 26.

2 Exhibit 2 at Section 5.07(f).

2 Testimony of Joe Pelan (APCO), Day 1, pp. 1-4, 26.

¢ Testimony of Mary Jo Allen (APCQ), Day 3, p. 127. Mary Jo Allen is a
bookkeeper for APCO, and has been a bookkeeper for approximately 40 yecars.
Testimony of Mary Jo Allen (APCO), Day 3, p. 121. She assisted in preparing the pay
applziclzations to Gemstone for the Project. Testimony of Mary Jo Allen (APCO%, Day 3,
p. 121.

AAQ001828
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30. In the construction industry, this is known as a “termination for convenience.
31. Gemstone never terminated the Contract for convenience.
6. Termination for Cause

32.  Section 10.02 of the Contract is entitled “Termination by Developer With

Cause” and states:

(b) When any of the reasons set forth in Section 10.02(a) exist,
Developer may without prejudice to any other rights or remedies
available to Developer and after giving General Contractor seven
days’ written notice (in addition to the 48 hours notice for
purposes of Section 10.02 (a)(vi)), terminate employment of
General Contractor and may do the following:

(i1) Accept assignment of any Third-Party Agreements pursuant
to Section 10.04. %

30 the

33,  Although Gemstone purported to terminate the Contract for cause,
undisputed evidence established that APCO was not in default.!
7. Assignment

34.  The Contract contained an assignment provision confirming that upon the

Contract’s termination, APCQO’s subcontracts would be assigned to Gemstone.

35.  Atthat point, Gemstone would be responsible for any amounts that Gemstone
had not already paid APCO for the subcontractors’ work:

10.04 Assignment. Each Third-Party Agreement for a portion of
the Work is hereby assigned by General Contractor to Developer
provided that such assignment is effective only after termination
of the Agreement by Developer for cause pursuant to Section

27 Exhibit 2 at Section 10.01.

2% Testimony of Joe Pelan (APCO), Day |, p. 27.
2% Exhibit 2 at Section 10.02(b)(2).

3® Testimony of Joe Pelan (APCO), Day 1, p. 27.
3! Testimony of Joe Pelan (APCO), Day 1, p. 100.

AAQ001829
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10.02 and only for those Third-Party Agreements which
Developer accepts by notifying General Contractor and the
applicable Third Party Service Provider in writing. General
Contractor shall execute and deliver all such documents and take
all such steps as Developer may require for the purpose of fully
vesting in Developer the rights and benefits of General
Contractor under such documents. Upon the acceptance by
Developer of any Third-Party Agreement, subject to the other
terms of this Article X, Developer shall pay to the corresponding
Third-Party Service Provider any undisputed amounts owed for
any Work completed by such Third Party Provider, prior to the
underlying termination for which Developer had not yet g)aid
General Contractor prior to such underlying termination. 2

36.  Despite its dispute with Gemstone, APCO could not have terminated its
subcontracts or it would have been in breach of the Contract.”

37.  Notably, the Contract and this assignment clause were incorporated into the
APCO subcontracts.*

38  And before APCO left the Project, Gemstone and APCO ensured that all
subcontractors were properly paid up through that last period. >’

C. Subcontracts

1. Helix

39.  Helix Electric of Nevada, LLC (“Helix”) was originally selected and retained by
Gemstone and performed work on the Project prior to APCO becoming the general

~::ontract0r.3 6

32 Exhibit 2, Section 10.04 (p. 36).
33 Testimony of Joe Pelan (APCO), Day 1, p. 75.

3% Exhibit 45 (Helix Subcontract) and Exhibit 149 (CabineTec Subcontract),
Section 1.1.

35 Exhibit 26; Exhibit 152; Testimony of Joe Pelan, Day 1, pp. 46, 67, and 82.
Testimony of Mary Jo Allen (APCO), Day 3, pp. 127-128.

% Testimony of Joe Pelan (APCO), Day 1, p. 58.
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40.  Specifically, Helix’s Vice President, Bob Johnson,”’ admitted Helix participated
in preparing engineering and design services for Gemstone on the Project’s electrical scope of

work, 3

41, So at Gemstone’s direction, APCO entered into a subcontract with Helix for the

electrical work (the “Helix Subcontract”) required on the Project.”®

42.  Helix’s scope of work included “electrical installation for the project, which
consists of distribution of power, lighting, power for the units, connections to equipment that
required electrical.

43. So Helix’s work was based, in part, on the electrical drawings that Helix

prepared under contract to Gemstone."!

44.  The Helix subcontract included the following relevant provisions:

o Section 1.1: The subcontract incorporates the Contract including all
exhibits and attachments, specifically including the Helix exhibit.

o Section 1.3: Helix was bound to APCO to the same extent and duration
that APCO was bound to Gemstone.

o Section 3.4 outlined the agreed upon progress payment schedule as
follows: Progress Payments

» The progress payment to Subcontractor shall be one
hundred percent (100%) of the value of Subcontract work
completed (less 10% retention) during the preceding
month as determined by the Owner, less such other
amounts as Contractor shall determine as being properly
withheld as allowed under this Article or as provided

*7 Bob Johnson is the Vice President of the major projects group at Helix.
Testimony of Bob Johnson (Helix), Day 1, p. 106, Mr. Johnson has negotiated more
than 50 subcontracts in his career, three to four of which have been with APCO.
Testimony of Bob Johnson (Helix), Day 2, p. 17. Mr. Johnson was involved in the
negotiation and execution of the final terms and conditions of Helix’s subcontract with
APCO for the Project. Testimony of Bob Johnson (Helix), Day 1, p. 107. Mr. Johnson
admitted Andy Rivera received most of the project related correspondence and had the
gmst 2i1f41formation on Helix’s damages claim. Testimony of Bob Johnson (Helix), at Day

. p. 24,

3 Testimony of Bob Johnson (Helix) Day 2, p. 6.

** Exhibit 45, Helix Subcontract; Testimony of Joe Pelan (APCO), Day 1, p. 58.
0 Testimony of Bob Johnson (Helix) at Day 2, p. 10.

*I Testimony of Bob Johnson (Helix) Day 2, p. 7.

AAQ001831




1 elsewhere in this Subcontract. The estimates of Owner as
2 to the amount of Work completed by Subcontractor shall
be binding upon Contractor and Subcontractor and shall
3 conclusively establish the amount of Work performed by
Subcontractor. As a condition precedent to receiving
4 partial payments from Contractor for Work performed,
Subcontractor shall execute and deliver to Contractor,
5 with its application for payment, a full and complete
6 release (Forms attached) of all claims and causes of action
Subcontractor may have against Contractor and Owner
7 through the date of the execution of said release, save and
except those claims specifically listed on said release and
8 described in a manner sufficient for Contractor to Identify
such claim or claims with certainty. Upon the request of
9 Contractor, Subcontractor shall provide an Unconditional
10 Waiver of Release in form required by Contractor for any
previous payment made to Subcontractor. Any payment to
11 Subcontractor shall be conditioned upon receipt of the
actual payments by Contractor from Owner.
12 Subcontractor herein agrees to assume the same risk that
the Owner may become insolvent that Contractor has
13 assumed by entering Into the Prime Contract with the
Owner
14 '
15 o 3.5 Progress Payments
* Progress payments will be made by Contractor to
16 Subcontractor within 15 days after Contractor actually
receives payment for Subcontractor's work from
17 Owner.... The estimate of owner as to the amount of
18 Work completed by Subcontractor be binding upon
Contractor and Subcontractor and shall conclusively
19 establish the amount of Work performed by
20 Subcontractor... %
21 45.  Of critical importance to the present action and claims, the Helix Subcontract
22 contained the following agreed upon retention payment schedule:
23 o Section 3.8: Retainage
24 The 10 percent withheld retention shall be payable to Subcontractor
upon, and only upon the occurrence of all the following events, each of
25 which is a condition precedent to Subcontractor’s right to receive final
26 payment hereunder and payment of such retention: (a) Completion of the
27 *2 Exhibit 45,
28
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entire project as described in the Contract Documents; (b) The approval
of final acceptance of the project Work by Owner, (c) Receipt of final
payment by Contractor from Owner; (d) Delivery to Contractor from
Subcontractor all as-built drawings for it’s (sic) scope of work and other
close out documents; (e} Delivery to Contractor from Subcontractor a
Release and Waiver of Claims from all of Subcontractor’s laborers,
material and equipment suppliers, and subcontractors, providing labor,
materials or services to the Project.”

46.  As documented below,. Helix admitted that these preconditions were not met
while Apco was the contractor.*

47.  Inits lien documents,” Complaint against APCO,* and its Amended
Complaint, Helix has unequivocally admitted that it had a binding subcontract with APCO.Y

48. In fact, Victor Fuchs, the President of Helix,”® also confirmed the following in
an affidavit attached to Helix’s May 3, 2010 Motion for Summary Judgment Against Gemstone
Development West (and corresponding errata) filed with this Court:

4. On or around April 17, 2007 [the date of Exhibit 45],
APCO contracted with Helix to perform certain work on the
Property.

5. Helix’s relationship with APCO was governed by a
subcontract, which provided the scope of Helix’s work and
method of billing and payments to Helix for work performed on
the Property (the “Subcontract”). A true and correct copy of the
Subcontract is attached hereto as Exhibit 1.

6. Helix also performed work and provided equipment and
services directly for and to Gemstone, namely design engineering
and temporary power.

> Exhibit 45.

** Testimony of Bob Johnson, Day 2, pp. 36 and 37.
* Exhibits 512 pp. 5-6, 7-9, 10-11.

€ Exhibit 77.

7 Exhibit 231.

8 Testimony of Bob Johnson (Helix), Day 1, p. 108.

11
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7. Camco Pacific Construction Company, Inc. (“Camco™)
replaced APCO as the general contractor. Thereafter, Helix
performed its Work for Gemstone and/or Camco...*

Exhibit 1 to the declaration was the first fifteen pages of Exhibit 45.5°

49,  And notwithstanding Helix’s proposed interlineations to the subcontract, Helix’s
Mr. Johnson admitted he did not change the retention payment schedule in the subcontract:

Q. Okay. Would you turn to page 4 [of Exhibit 45] And
directing your attention to paragraph 3.87

A. Okay.

Q. Do you recognize that as the agreed-upon retention
payment schedule in the subcontract?

A. I do.

Q. And in fairness to you and the record, you did propose
a change to paragraph 3.8. Could you turn to page 16 of the
exhibit, Exhibit 457 And directing your attention to paragraph 7,
does this reflect your proposed change to the retention payment
schedule in the original form of Exhibit 457

A. In the original form, yes.

Q. Okay. And APCO accepted your added sentence that if
the retention was reduced on the Project, the same would be
passed on to the subcontractor, correct?

A. Correct.

Q. Through your change in paragraph 7, on page 16 of
Exhibit 45, you did not otherwise modify the preconditions in the
retention payment schedule of 3.8, did you?

A. We did not.”!

50.  Mr. Johnson, also admitted that Exhibit 45 represented the APCO agreement
that Helix alleges APCO somehow breached:
Q. Okay, sitting here today, is it your contention that

APCO breached a contract with Helix?

A. | would say they did in the respect that we haven’t
been paid.

Q. Okay. And which contract is it in your opinion that
APCO breached?

¥ Exhibit 314.

% Helix Electric’s May 5, 2010 Motion for Partial Summary Judgment Against
Gemstone Development West (and corresponding errata).

3! Testimony of Bob Johnson, Day 2, pp. 17-18.

12
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A. For the Manhattan West project.
Q. Is there a document?
A. There i1s a document,

Q. Okay. And, sir, would you turn—if you could, grab
Exhibit 45. You spent some time talking about this yesterday.

A. Okay.

The Court: Which item is it, counsel?

Mr. Jefferies: Exhibit 45.

Q. Is it your position that APCO breached this agreement?
A. My assumption would be they breached it, yes.

Q. Okay. But this is the document that represents the
agreement between APCO and Helix for the project?

A. It is the agreement between APCO and Helix.>?

51.  Notably, the Helix Subcontract did not contain a provision purporting to waive
Helix’s statutory lien rights.

2. CabineTec

52. Gemstone also selected CabineTec, Inc. (“CabineTec”) to serve as APCO’s
cabinet subcontractor.”® Plaintiff in Intervention National Wood Products, Inc. (“National
Wood”) is a judgment creditor of CabineTec which has assigned all of its right, title, and
interest in the project to National Wood. Such parties are collectively referred to herein as
“CabineTec.”

53.  APCO entered into a subcontract with CabineTec on April 28, 2008 for the
delivery and installation of cabinets on the Project (the “CabineTec Subcontract”)™

54,  CabineTec’s Subcontract contained the same retention and progress payment

schedules quoted above from the Helix Subcontract.*

52 Testimony of Bob Johnson (Helix), Day 2, p. 9.
% Testimony of Joe Pelan (APCO), Day 1, p. 89.
5% Exhibit 149, CabineTec Subcontract.

33 Exhibit 149.

13
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1 55.  CabineTec’s Nicholas Cox>® admitted CabineTec did not change the retention
2 payment schedule found in Section 3.8.%
3 56.  CabineTec and APCO also signed an August 6, 2008 letter regarding Terms &
4|| Conditions.®
] 57.  That letter confirmed that CabineTec would be paid when “APCO receives
6 payment from Gemstone per subcontract.”™®
7 58.  The CabineTec Subcontract does not contain a waiver of CabineTec’s right to
8 place a mechanic’s lien on the Project.
9 D. The Contract was terminated.
10 59.  APCO did not finish the Project as the general contractor.®
11 60.  Despite APCO’s performance, issues with Gemstone’s payments started in May
12| 2008 and Gemstone reduced the May Pay Application to exclude any money for APCO.%
13 61. .. .Gemstone will withhold $226,360.88 from the May Progress Payment (the
14| “withheld Amount”) in addition to the 10% retainage that was already being withheld. The
15|| Withheld Amount represents the APCO Construction Contractor’s Fee line-item from the May
16 Progress Payment.”®
17 62.  Asaresult, Gemstone only paid the subcontractors for the May time period.
18 63.  Given the wrongful withholding, APCO provided Gemstone with written notice
1911 of its intent to stop work pursuant to NRS 624.610 if APCO was not paid in full.®®
20
21 %6 Mr. Cox was the president of CabineTec during the Project. Testimony of
Nicholas Cox (CabineTec) Testimony Day 3, p. 13.
22 7 Testimony of Nicholas Cox (CabineTec), Day 3, p. 29.
58 oy .
23 . Exhibit 152.
Exhibit 152.
24 % Testimony of Brian Benson (APCO) at Day 3, p. 50; Testimony of Mary Jo
25 Allen (APCO), Day 3, p. 122.
6l Testimony of Joe Pelan (APCO), Day 1, pp. 28 and 3 1.
26 2 Exhibit 212-1.
27 % Exhibit S.
28
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