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IN THE SUPREME COURT OF THE STATE OF NEVADA 

APCO CONSTRUCTION, INC., A 

NEVADA CORPORATION, 

 

    Appellant, 
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CONSTRUCTION, INC., 

 

    Respondent. 
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Appeal from the Eighth Judicial District 

Court, the Honorable Mark Denton 
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Appellants, APCO Construction, Inc. (APCO), by and through their counsel 

Marquis Aurbach Coffing and Spencer Fane LLP, hereby supplements its response 

to this Court’s order to show cause pursuant to NRAP 31(e).  This supplemental 

authority is based upon this Court’s recent opinion, In re Estate of Sarge, 

134 Nev., Adv. Op. 105 (2018), which was issued December 27, 2018.  For the 

convenience of the Court and all parties to this appeal, APCO has attached a copy 

of this opinion as Exhibit 1. 

Specifically, APCO asks this Court to take note of page 2 of the Sarge 

opinion, and analysis related thereto, which provides “[this Court] overrule[s] the 

consolidation rule announced in Mallin [v. Farmers Insurance Exchange, 106 Nev. 

606, 609, 797 P.2d 978, 980 (1990)] and hold[s] that an order finally resolving a 

constituent consolidated case is immediately appealable as a final judgment even 

where the other constituent case or cases remain pending.”
1
  In re Estate of Sarge, 

134 Nev., Adv. Op. 105 (2018).  This Court’s express overruling of the 

consolidation rule announced in Mallin affects this Court’s September 9, 2019 

order to show cause which directed APCO to identify, generally speaking, whether 

                                           
1
  The Mallin consolidation rule provided that “cases consolidated by the district 

court become a single case for all appellate purposes” and, as a result, absent 
certification under NRCP 54(b), “an order that resolves fewer than all claims in a 
consolidated action is not appealable as a final judgment, even if the order resolves 
all of the claims in one of the consolidated cases.”  In re Estate of Sarge, 134 Nev., 
Adv. Op. 105 (citing Mallin, 106 Nev. at  609, 797 P.2d at 980 (1990)). 
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the order granting partial summary judgment in favor of Zitting was a final, 

appealable order, despite other constituent cases remaining pending.  See generally 

APCO Constr., Inc., v. Zitting Bros. Constr., Inc., Docket No. 75197 (Order to 

Show Cause, Sep. 9, 2018), attached as Exhibit 2.  APCO responded, among other 

things, that NRCP 54(b) certification was proper because the partial summary 

judgment order “finally dispose[d] of all claims and defenses of one . . . part[y] in a 

multi-party action, leaving the action pending as to the claims and/or defenses of 

other parties.”  See APCO Constr., Inc., v. Zitting Bros. Constr., Inc., Docket 

No. 75197, at 8 (Appellant’s Response to Order to Show Cause, Dec. 20, 2018) 

(citing Nevada Appellate Practice Manual § 3:37 (2018 ed.)), attached as 

Exhibit 3. 

However, because this Court has announced that “[c]onsolidated cases retain 

their separate identities so that an order resolving all of the claims in one of the 

consolidated cases is immediately appealable as a final judgment under 

NRAP 3A(b)(1),” In re Estate of Sarge, 134 Nev., Adv. Op. 105, the 

consolidation-rule-analysis ordered by this Court is now seemingly moot.  As a 

result, it appears that, under this new rule, the order granting Zitting partial 

summary judgment is a final appealable order under NRAP 3A(b)(1). 
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This notice of supplemental authorities is timely filed according to 

NRAP 31(e).   

Dated this 3rd day of January, 2019. 

MARQUIS AURBACH COFFING 

By /s/ Tom W. Stewart  

Micah S. Echols, Esq. 

Nevada Bar No. 8437 

Cody S. Mounteer, Esq. 

Nevada Bar No. 11220 

Tom W. Stewart, Esq. 

Nevada Bar No. 14280 

10001 Park Run Drive 

Las Vegas, Nevada  89145 

Attorneys for Appellant APCO 
Construction, Inc.  
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CERTIFICATE OF SERVICE 

I hereby certify that the foregoing NOTICE OF SUPPLEMENTAL 

AUTHORITIES was filed electronically with the Nevada Supreme Court on the 

3rd day of January, 2019.  Electronic Service of the foregoing document shall be 

made in accordance with the Master Service List as follows: 

Jorge Ramirez, Esq. 

I-Che Lai, Esq. 

 

 

 

 /s/ Leah Dell  

Leah Dell, an employee of 

Marquis Aurbach Coffing 


































































