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DISTRICT COURT
CLARK COUNTY, NEVADA
APCO CONSTRUCTION, a Nevada
corporation,
Case No.: AS571228
Plaintiff, Dept. No.: 13
vs. Consolidated with:

AS574391; A574792; A577623; A583289,
GEMSTONE DEVELOPMENT WEST, INC., A| 4587168, A580889; A584730,; A589195,
Nevada corporation, A595552; A597089; A592826, A589677,
A596924; A584960:4608717; A608718 and
Defendant. A590319

Hearing Date: September 5, 2017
AND ALL RELATED MATTERS Hearing Time: 9:00 a.m.

APCO CONSTRUCTION’S OPPOSITION TO PEEL BRIMLEY LIEN CLAIMANTS’
PARTIAL MOTION FOR SUMMARY JUDGMENT PRECLUDING DEFENSES BASED
ON PAY-IF-PAID AGREEMENTS

el

Plaintiff APCO Construction (“APCO”), by and through its counsel of record, Marquis
Aurbach Coffing, hereby submits its Opposition to Peel Brimley Lien Claimant’s Motion for

Partial Summary Judgment.
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This Opposition is made and based on the papers and pleadings on file herein, the
attached Memorandum of Points and Authorities, and any oral afgument the Court may choose
to entertain at the time of hearing.

f
Dated this'Z_ff day of August, 2017.

MARQUIS AURBACH COFFING

By %7;/ %\
Jack Chen ¥lin Juan, Esq.

Nevada Bar No. 6367

Cody S.'Mounteer, Esq.

Nevada Bar No. 11220

10001 Park Run Drive

Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
jjuan@maclaw.com
cmounteer@maclaw.com
Attorneys for APCO Construction

MEMORANDUM OF POINTS AND AUTHORITIES
I INTRODUCTION

First and foremost, The Nevada Supreme Court has not declared that pay-if-paid
agreements are per se against public policy as Helix and the Peel Brimley Lien Claimants
suggest, and alternatively held that a case-by-case assessment is appropriate.' If any case were
to be weighed on a case-by-case basis as detailed by the Nevada Supreme Court, this case would
fall squarely within the exception where pay-if-paid clauses are not against public policy. With
that said, the entirety of Helix and the Peel Brimley Lien Claimants’ Motion is procedurally
flawed and not ripe for the Court to consider for summary judgment, as under the standard for
summary judgment, documents provided to the Court for consideration must be authenticated
and there must not be any issues of material fact left for the Court to consider. Here, not only

has Helix and the Peel Brimley Lien Claimants failed to provide the Court with any facts or

" Lehrer II, 124 Nev. at 1116, 197 P.3d at 1041.
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authenticated contract language,” Helix and the Peel Brimley Lien Claimants purposely admit

in their Motion that they do “rof” even “concede that they entered into a ‘pay-if-paid agreement.
..,” and that “[t]his issue is reserved for trial or later motion.”® For this reason alone, Helix and
the Peel Brimley Lien Claimants’ Motion must be denied. Moreover, Helix and the Peel
Brimley Lien Claimants’ own admission and reservation of rights is nothing more than a request
from this Court to issue an advisory opinion, which is evidenced by Helix and the Peel Brimley
Lien Claimants’ Motion being completely void of any facts surrounding the underlying Project
for the Court to apply to the purported law asserted in the Motion.

An even more perplexing issue, besides Helix and the Peel Brimley Lien Claimants

asking the Court to rule on contractual language that they do not supply the Court with regard to

APCO or even admit is pay-if-paid language, is that Helix — with regard to APCO — is asking

the Court to rule on contact(s) where Helix admitted it was paid ever dollar it submitted payment
for under APCO’s tenure of the Project except the withheld retention.” Likewise, the only issue
remaining between APCO and Helix is the retention Helix purports to be owed from APCO,
which is not only a factual impossibility on numerous fronts, but also has no mention in the
Motion how pay-if-paid language may apply to a separately agreed to retention on a project that
never was completed. In using Helix’s own words, this is an issue reserved for trial or later
motion.

Moreover, summary judgment is wholly inappropriate here for any of the Joining

Subcontractors, as there are disputed facts and the issue presented is clearly not a strict issue of

2 It is undisputed that Helix conducted work at the Project under multiple and differing contracts. It is
also undisputed that the other Peel Brimley Lien Claimants conducted work under contracts that have
differing language.

? See Motion at FN 3 & 4.

* Deposition of Helix’s NRCP 30(b)(6) witness at 52:2—11, 54:3-8, attached collectively hereto as
Exhibit A.

5 The following subcontractors joined Helix Motion: E&E Fire Protection, National Wood Product,
Buchele, Cactus Rose, Fast Glass, Heinaman Contract Glazing, Helix Electric, SWPPP Compliance,
Cardno/WRG, Zitting Brothers, Steel Structures, Nevada Prefab Engineering, Unitah Investments,

Page 3 of 17
MAC:05161-019 3157777_2

AA 002332




Q
Z
-
B e
@) @
©, 58
B
OSgg
< B8
LR
D“-@"...
<S%°"l\"
=
— o
% LR
]
o B
[
3

O 00 N N R W N

NN NN NN NN N e e e ek b e b e e e

law, because this Court must conduct a case-by-case analysis of the facts and law, and not a
single Joining Subcontractor, much like Helix and the Peel Brimley Lien Claimants, provided
the Court with ANY factual evidence to consider and weigh toward granting a motion for
summary judgment.6

Accordingly, as further detailed below, and with no presented or authenticated facts or
evidence for the Court to consider and weigh toward granting the Motion, the Court must deny
the Motion in its entirety.

IL APCO’S STATEMENT OF CONTROVERTED FACTS AND DISPUTED
EVIDENCE

The only factual basis Helix and the Peel Brimley Lien Claimants purport to provide is:
(1) that “pay-if-paid agreements have, since at least 2001, been void and unenforceable in

7 _ which is not a factual basis to support a motion for summary judgment, and is

Nevada
nothing more than a self serving statement and interpretation of purported Nevada law; and (2)
Helix cites to contractual language in Exhibit 2 of its Motion that is not only unauthenticated
contract language, but is nothing more than Camco’s responses to Helix’s interrogatories
addressing language of a ratification agreement that has absolutely no bearing on APCO for the
purpose of this Motion other than to evidence that Camco took over the Project from APCO and
that Helix agreed to conduct work as a subcontractor for Camco after APCO had left the Project
for nonpayment.

Further, in direct opposition to the motion for summary judgment standard, Helix and the

Peel Brimley Lien Claimants defeat their own Motion by specifically stating under the “Relevant

Undisputed Facts” section of the Motion that they “do not by the present Motion concede that

Gerdaun Reinforcing, United, Subcontractors, Interstate Plumbing & Air, and any late joining
subcontractors (hereinafter referenced as the “Joining Subcontractors™).

8 Furthermore, with each of the Joining Subcontractors having failed to provide a scintilla of facts and
evidence, APCO has no facts to respond to, and specifically reserves it right to brief and address any
arguments with regard to the pay-if-paid issue when properly presented to the Court.

" See Motion at 6:3.
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8 This reservation of rights is extreme telling, as

they entered into any ‘pay—if—péid agreements
Helix and the Peel Brimley Lien Claimants have not only failed to provide any factual basis or
contractual language that applies to APCO for the Court to consider, but have also admitted they

do_not even _concede they entered into_an_agreement that contains pay-if-paid language. If

Helix and the Peel Brimley Lien Claimants do not even concede they entered into a contract that
contains pay-if-paid language, then what is this Court to even consider?

Consequently, by Helix and the Peel Brimley Lien Claimants’ own admission, there is a
factual dispute with regard to not only the contracts themselves, but even whether the language
contained within the contracts that were not provided to the Court actually contain pay-if-paid

language, i.e., there is no way for the Court to rule on whether contractual language is, in fact,

_pay-if-paid language on a motion for summary judgment when the moving parties themselves do

not provide or even concede that they entered into any pay-if-paid agreements.’

Last, Helix and the Peel Brimley Lien Claimants lack of factual evidence in its Motion
cannot be remedied by simply providing documents and factual allegations in their reply that are
outside the scope of the original Motion that APCO has had no opportunity to respond to or
address and, thus, APCO specifically reserves its right forthwith to address any such purported
facts and arguments at the time they are properly presented to the Court — which appears at this
procedural stage to be at trial.

III. LEGAL STANDARD.

A, ADVISORY ONIONS
It has long been held that decisions may be rendered only where actual controversies

exist. Applebee v. Applebee, 97 Nev. 11, 12, 621 P.2d 1110, 1110 (1981). Likewise, “a

controversy must be present through all stages of the proceeding, and even though a case may
present a live controversy at its beginning, subsequent events may render the case moot.” Solid

v. Eighth Judicial Dist. Court of State in & for Cty. of Clark, 393 P.3d 666, 670 (Nev. 2017).

8 See Motion at 6, fn 4.
9 Id.
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Moreover, the Nevada Supreme Court has always been reluctant to establish laws or give

advisory opinions, especially when unnecessary and broad in scope. Nat'l Union Fire Ins. Co. of

Pittsburgh, Pa. v. Pratt & Whitney Canada, Inc., 107 Nev. 535, 546, 815 P.2d 601, 608 (1991).

As detailed herein, Helix and the Peel Brimley Lien Claimants have failed to even
concede they entered into a contract with pay-if-paid language and, likewise, have moved this
Court for a finding / opinion as to the state of law in Nevada with regard to pay-if-paid clauses in
general with no regard to ANY underlying facts to support their position. Such a réquest is
nothing more than an advisory opinion, and not ripe for summary judgment. Thus, for this reason
alone the instant Motion must be denied in its entirety.

B. SUMMARY JUDGMENT

“Summary judgment procedure is properly regarded not as a disfavored procedural
shortcut, but rather as an integral part of the [ ] Rules as a whole, which are designed ‘to secure

the just, speedy and inexpensive determination of every action.”” Celotex Corp. v. Catrett, 477

U.S. 317, 327, 106 S. Ct. 2548, 2555 (1986) (quoting FRCP 1)); see also Dredge Corp. v. Husite

Co., 78 Nev. 69, 89 n.2, 369 P.2d 676, 687 n.2 (1962) (describing summary judgment as a
“salutary device” and reasoning that “[t]he very mission of the summary judgment procedure is
to pierce the pleadings and to assess the proof in order to see whether there is a genuine need for
trial.”).

Pursuant to NRCP 56(c), summary judgment is proper “if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law.” “A material issue of fact is one that affects the outcome of the

litigation.” S.E.C. v. Seaboard Corp., 677 F.2d 1289, 1293 (9th Cir. 1982); see also Posadas v.

City of Reno, 109 Nev. 448, 452, 851 P.2d 438, 441 (1993).
The party moving for summary judgment has the initial burden of showing the absence of

a genuine issue of material fact. See, e.g., Cuzze v. Univ. & Cmty. Coll. Sys. of Nev., 123 Nev.

598, 602, 172 P.3d 131, 134 (2007). But, where, as here, “the nonmoving party will bear the
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burden of persuasion at trial, the party moving for summary judgment may satisfy the burden of
production by either (1) submitting evidence that negates an essential element of the nonmoving
party's claim, or (2) “’pointing out . . . that there is an absence of evidence to support the
nonmoving party’s case.”” Id. at 602-03, 172 P.3d at 134 (quoting Celotex Corp., 477 U.S. at,
325,106 S. Ct. at 2554).

Once the moving party has carried its initial burden, the party opposing summary
judgment must “transcend the pleadings and, by affidavit or other admissible evidence, introduce
specific facts that show a genuine issue of material fact.” Cuzze. Indeed, “[w]hile the pleadings
and other proof must be construed in a light most favorable to the nonmoving party, that party
bears the burden to ‘do more than simply show that there is some metaphysical doubt’ as to the
operative facts in order to avoid summary judgment being entered in the moving party's favor.
Wood v. Safeway, Inc., 121 Nev. 724, 732, 121 P.3d 1026, 1031 (2005) (quoting Matsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586, 106 S. Ct. 1348, 1356 (1986)); see

also Collins v. Union Fed. Sav. & Loan Ass’n, 99 Nev. 284, 302, 662 P.2d 610, 621 (1983)

(“[T]he opposing party is not entitled to build a case on the gossamer threads of whimsy,
speculation and conjecture.”) (internal quotation marks and citation omitted).

C. LACK OF EVIDENCE AND UNAUTHENTICATED DOCUMENTS

APCO must note that the instant Motion is procedurally defective on multiple grounds.
To begin with, Helix and Peel Brimley Lien Claimants failed to properly provide and
authenticate any contract or documents it asserts against APCO, which precludes the Court from
considering such exhibits in conjunction with their request for summary judgment. Orr v. Bank

of America, NT, 285 F.3d 764, 773 (2002) (courts have “repeatedly held that unauthenticated

documents cannot be considered in a motion for summary judgment.”) (listing cases). In
addition, Helix and the Peel Brimley Lien Claimants did not provide the Court with a statement
of undisputed facts as required by NRCP 56 as against APCO. Where there is a rule requiring the
movant [for summary judgment] to supply the court with a list of uncontested facts with

supported specific citations to the record, a party’s failure to comply is grounds for judgment
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against that party. A.M. Capen’s Co. v. Am. Trading and Prod. Corp., 202 F.3d 469, 472 n. 4

(1st Cir. 2000); see also Stepanischen v. Merchants Despatch Transp. Corp., 722 F.2d 922,
931-32 (1st Cir. 1983) (same). To be clear, Helix and the Peel Brimley Lien Claimants’
“Undisputed Material Facts” is nothing more than a list of conclusorly statements about why
they believe their Motion should be granted. This list does not satisfy NRCP 56 requirements
and, likewise, the instant Motion must be denied in its entirety.

IV. LEGAL ARGUMENT

A. NEVADA LAW DOES ALLOW FOR PAY-IF-PAID PROVISIONS
UNDER SOME CIRCUMSTANCES.

Under NRS 624.626, subcontracto_rs may stop work if a higher-tiered contractor fails to
make timely payments, “even if the higher-tiered contractor has not been paid and the agreement
contains a provision which requires the higher-tiered contractor to pay the lower-tiered
subcontractor only if or when the higher-tiered contractor is paid.” The next statutory
subsection, NRS 624.628, provides additional guidance regarding pay-if-paid provisions. In
particular, it provides that:

3. A condition, stipulation or provision in an agreement which:

¢) Requires a lower-tiered subcontractor to waive, release or extinguish a claim
or right for damages or an extension of time that the lower-tiered subcontractor
may otherwise possess or acquire as a result of delay, acceleration, disruption or
an impact event that is unreasonable under the circumstances, that was not
within the contemplation of the parties at the time the agreement was entered
into, or for which the lower-tiered subcontractor is not responsible, is against
public policy and is void and unenforceable. (Emphasis added).

Thus, while both of these provisions provide certain limitations regarding payment of
subcontractors, Nevada’s statutory law does not outright prohibit pay-if-paid clauses.

Unfortunately, the Supreme Court of Nevada’s decisions in Lehrer McGovern Bovis, Inc.

v. Bullock Insulation, Inc., 124 Nev. __, 185 P.3d 1055 (June 2008) (“Lehrer I”), and Lehrer

McGovern Bovis, Inc. v. Bullock Insulation, Inc., 124 Nev. 1102, 197 P.3d 1032 (Oct. 2008)

(“Lehrer I11”), caused significant confusion over this otherwise straight-forward statute.
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Both Lehrer cases centered on a subcontract between subcontractor Bullock Insulation
(“Bullbck”) and general contractor Lehrer McGovern Bovis (“Bovis”) in which Bullock agreed
to provide firestopping work needed for the construction of the Venetian hotel and casino. See
Lehrer 1, 185 P.3d at 1058; Lehrer II, 124 Nev. at 1107, 197 P.3d at 1035. The subcontract
incorporated several terms from the Construction Management Agreement, including a lien
waiver clause and pay-if-paid provision. Lehrer I, 185 P.3d at 1058; Lehrer II, 124 Nev. at 1107-
08, 197 P.3d at 1036. After much of the work on the project had been completed, an inspection
revealed that Bullock had not properly installed putty pads in accordance with the subcontract.
Lehrer 1, 185 P.3d at 1059; Lehrer II, 124 Nev. at 1107, 197 P.3d at 1036. In order to correct the

mistake, Bullock had to complete significant retrofit work. Lehrer I, 185 P.3d at 1059; Lehrer II,

124 Nev. at 1108, 197 P.3d at 1036. When the retrofitting was complete Bullock recorded a

mechanic’s lien for the total value of the retrofit and initiated litigation. Lehrer I, 185 P.3d at

1059; Lehrer II, 124 Nev. at 1108, 197 P.3d at 1036.

The case proceeded to trial and a jury found in favor of Bullock. Lehrer I, 185 P.3d at
1057; Lehrer II, 124 Nev. at 1109, 197 P.3d at 1036-37. But, because the jury gave
contradictory responses to special interrogatories regarding the subcontract, Bovis moved for a
new trial. Lehrer I, 185 P.3d at 1060; Lehrer II, 124 Nev. at 1110, 197 P.3d at 1037. In both
cases, “the primary issue [was] whether a new trial [wa]s required when the district court creates
special interrogatories upon issues of fact and the jury’s answers to those interrogatories are
inconsistent.” Lehrer I, 185 P.3d at 1057; Lehrer II, 124 Nev. at 1105-06, 197 P.3d at 1034. As
secondary issues, Bovis questioned whether the district court erred by holding that the.lien
waiver and pay-if-paid provisions which were incorporated into the subcontract were
unenforceable under Nevada law. Lg_h_;g_r_l, 185 P.3d at 1058; Lehrer II, 124 Nev. at 1106, 197
P.3d at 1035.

In both decisions, the Supreme Court held that remand was necessary because the general

verdict was irreconcilable with the interrogatory answers. Lehrer I, 185 P.3d at 1062; Lehrer 11,
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124 Nev. at 1113, 197 P.3d at 1039. The Court’s position with regard to pay-if-paid clauses
shifted, however, from the first decision to the second.

In the first Lehrer decision, the Supreme Court noted that the parties entered into the

subcontract before the Legislature “proclaimed pay-if-paid provision unenforceable.” Lehrer I,

185 P.3d at 1063. In a footnote, the Court further clarified that the Legislature amended NRS
Chapter 624 in 2001 to include “prompt payment provisions . . . which make pay-if-paid
provisions entered into subsequent to the Legislature’s amendments unenforceable.” Id. at 1063
n.33. Nevertheless, while new statutory language did not apply to parties’ subcontract, the
Supreme Court determined that the pay-if-paid provision in the parties’ subcontract was
unenforceable because “a pay-if-paid provision limits a subcontractor’s ability to be paid for
work already performed,” and effectively “impair[ed] the [Bullock’s] statutory right to place a
mechanic's lien on the construction project.” Id. at 1064.

The Supreme Court issued a second, amended opinion a few months later in order to
clarify a portion of its decision that “could be misconstrued as being contrary to this court’s
precedent.” Lehrer II, 124 Nev. at 1105, 197 P.3d at 1034. In the revised opinion, the Supreme

Court again noted that the parties entered into the subcontract before the Legislature “proclaimed

pay-if-paid provisions unenforceable.” Id. at 1117, 197 P.3d at 1042. But, in the related
footnote, the Court altered its explanation of the statutory amendment by stating, “/p]ay-if-paid

provisions entered_into_subsequent to the Legislature’s amendments are_enforceable only in

limited circumstances and are subject to the restrictions laid out in [the statute ].” 1d. at 1117

n.50, 197 P.3d at 1042 n.50. Then, as in the previous decision, the Court held that the
subcontract between Bullock and Bovis was unenforceable because it effectively impaired
Bullock’s right to place a mechanic’s lien on the project. Id. at 1117, 197 P.3d at 1042.

In the aftermath of the Lehrer decisions, scholars and attorneys understandably expressed

confusion.'® In particular, confusion remains regarding the actual impact of the Supreme Court’s

10 See, e.g., Leon F. Mead II, Nevada Supreme Court Rules Pay-If-Paid Clause Unenforceable, June 2008,

available at: hitp://www.swlaw.com/assets/pdf/publications/2008/06/16/NevadaSupremeCourtRules_6.08

indd.pdf; Gregory S. Gilbert, Pay-if-Paid Clauses: Still Alive in Nevada, Mar. 2009, available at:
Page 10 of 17
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remarks regarding pay-if-paid clauses because the Court’s decision turned on the issue of
inconsistent verdicts and all other matters were purely dictum.!! In addition, it remains unclear
how the Court reached its decision, given that NRS 624 does not contain any direct references to
pay-of-paid clauses. And, by the same token, it is unclear why the Supreme Court revised its
dicta regarding pay-if-paid clauses when the supposed purpose of the amended opinion was to
clarify confusion regarding inconsistent verdicts.

Thus, to summarize, there remain many questions regarding Nevada’s law on pay-if-paid
provisions. But, under existing law there is no reason to believe that such provisions are per se
unenforceable because Supreme Court of Nevada simply would not have revised its opinion in
Lehrer if its intent was disallow pay-if-paid clauses under all circumstances.'? Further, the
Supreme Court would not have noted the value of case-by-case assessments if pay-if-paid
provisions were never permissible.13 So, for purposes of this litigation, this Court should
consider whether the pay-if-paid provisions are appropriate under the unique circumstances of
this case and reject any empty attempt by Helix, or the Joining Subcontractors, to impose a per
se limitation that simply does not exist — especially when no facts or authenticated contracts

have been presented to the Court for consideration.

https://www hollandhart.com/16931; Greg Gledhill, Nevada Supreme Court Declares Pay-If-Paid Clauses
Unenforceable — Or Did It?, available at: http://www.gcila.org/publications/files/pub_en_97.pdf.

" Argentena Consol. Min. Co. v. Jolley Urga Wirth Woodbury & Standish, 125 Nev. 527, 536, 216 P.3d
779, 785 (2009) (“A statement in a case is dictum when it is “‘unnecessary to a determination of the
questions involved.”” (Quoting Stanley v. Levy & Zentner Co., 60 Nev. 432, 448, 112 P.2d 1047, 1054
(1941)).

"> See NRAP 40(c)(2) (providing that rehearing is only warranted “[w]hen it appears that [the Supreme
Court] has overlooked or misapprehended a material matter in the record or otherwise, or . . . in such
other circumstances as will promote substantial justice.”); Moore v. City of Las Vegas, 92 Nev. 402, 405,
551 P.2d 244, 246 (1976) (a rehearing is proper “[o]nly in very rare instances in which new issues of fact
or law are raised supporting a ruling contrary to the ruling already reached”).

" Vegas Franchises, Ltd. v. Culinary Workers Union, Local No. 226, 83 Nev. 422, 424, 433 P.2d 263,
265 (1967) (stating the Supreme Court will not perpetuate error); Nevada-California Transp. Co. v. Pub.
Serv. Comm’n, 60 Nev. 310, 108 P.2d 850, 852 (1941) (holding that it is the Supreme Court’s duty “to
correct rather than perpetuate [ ] errors.”).
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B. THE PAY-IF-PAID PROVISIONS ARE VALID AND ENFORCEABLE
UNDER THE FACTS AND CIRCUMSTANCES IN THIS CASE, BUT
WITH NO EVIDENCE BEING PROVIDED TO THE COURT BY THE
MOVING PARTIES, THE ISSUE IS NOT RIPE FOR SUMMARY
JUDGMENT.

First and foremost, dicta is not controlling law, Kaldi v. Farmers Ins. Exch,, 117 Nev.

273, 282, 21 P.3d 16, 22 (2001) and, as such, there is a fair argument that the Lehrer decisions

actually have no bearing on the instant matter. Nevertheless, even if this Court is inclined to
treat the Supreme Court’s reasoning as persuasive,' it is best to consider the pay-if-paid clause
under the unique facts and circumstances in this case. Indeed, while the Supreme Court has yet
to address how to assess the enforceability of a pay-if-paid clause, it has stated that a case-by-
case assessment is appropriate where a contract includes a lien waiver provision. Lehrer II, 124
Nev. at 1116, 197 P.3d at 1041 (“The enforceability of each lien waiver clause must be resolved
on a case-by-case basis”). And, while the applicable law regarding liens differs from the prompt
payment provisions in Chapter 624, the Supreme Court has indicated that its concerns regarding

pay-if-paid provisions stem from the same public policy concerns regarding secure payment for

_contractors. Id. at 1116-18, 197 P.3d at 1041-42.

Here, none of the moving parties have provided the Court with any language applicable
to APCO for the Court to consider, so it is impossible for the Court to conduct ANY analysis on
a case-by-case basis and offer anything more than an advisory opinion. Moreover, to further
evidence this point, NRS 624.628 provides guidance regarding pay-if-paid provisions, wherein
subsection (c) directs the analysis to determine whether the clause is: (1) unreasonable under the
circumstances, (2) was not within the contemplation of the parties at the time the agreement was

15

entered into, or (3) for which the lower-tiered subcontractor is not responsible.” No moving

party has provided any facts or evidence for the Court to consider the above factors.

" Humphrey's Ex’r v. United States, 295 U.S. 602, 627, 55 S. Ct. 869, 874 (1935) (holding that “dicta [ ]
may be followed if sufficiently persuasive” even though it is “not controlling”).

'’ See NRS 624.628(c).
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Further, public policy concerns weigh in favor of APCO rather than Helix. As the

Supreme Court stated in Lehrer, public policy favors secure payment for contractors. The

rationale for this public policy is easy to understand, as “contractors are generally in a vulnerable
position because they extend large blocks of credit; invest significant time, labor, and materials
into a project; and have any number of workers vitally depend upon them for eventual payment.”
Lehrer II, 124 Nev. at 1116, 197 P.3d at 1041. Here, following Helix and the Peel Brimley Lien
Claimants’ rationale would do nothing more than turn APCO into a de facto lender to the Owner
in the event the project goes under and there becomes a situation of non-payment or insolvency —
— which is exactly what occurred in this case, but while the Project was under the control of
Camco, not APCO.

Nonetheless, the moving parties have failed to provide any evidence for the Court to
conduct its analysis and, therefore, must deny the Motion in its entirety. ‘

C. IN THE ALTERNATIVE, AND WHEN PROPERLY BEFORE THE

COURT, SHOULD THE COURT RULE THAT THE SUBJECT
CONTRACT LANGUAGE IS IN FACT PAY-IF-PAID LANGUAGE
AGAINST PUBLIC POLICY, THE COURT SHOULD STILL ALLOW
EVIDENCE OF THE CONTRACT LANGUAGE TO SUPPORT THE
INTENT AND INTERACTIONS BETWEEN THE PARTIES.

The moving parties have asserted a borage of claims sounding in NRS 108, contract law,
breach of the covenant of good faith and fair dealing, and unjust enrichment, to name a few. If
the Court, when the pay-if-paid issue is properly before it, were to consider the contractual
language to be a pay-if-paid provision against public policy — which we believe it will not when
the Court conducts the case-by-case analysis — then alternatively the Court must still allow
testimony and evidence at trial with regard to the contract language as it relates to the intensions
and interactions between the Parties.

Here/, the instant case is set for a bench trial. Likewise, there is no threat of confusing or
contaminating a jury with regard to the ultimate determination by the Court on the application of

pay-if-paid language, as the Court can rightfully discern the application of the language and how

it affected the interactions of the Parties.
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V. CONCLUSION

Accordingly, based on the foregoing, APCO respectfully request that this Court Deny

Helix and the Peel Brimley Lien Claimants’ Motion for Summary Judgment, along with all

joinders thereto, in their entirety.

‘f"
Dated this2( day of August, 2017.

MARQUIS AURBACH COFFING

Nevada Bar No 6367

Cody S. Mounteer, Esq.

Nevada Bar No. 11220

10001 Park Run Drive

Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
jjuan@maclaw.com
cmounteer@maclaw.com
Attorneys for APCO Construction
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CERTIFICATE OF SERVICE
I hereby certify that the foregoing APCO CONSTRUCTION’S OPPOSITION TO

PEEL, BRIMLEY LIEN CLAIMANT'S MOTION FOR PARTIAL SUMMARY

JUDGMENT was submitted electronically for filing and/or service with the Eighth Judicial
st

District Court on the'ZJ:%iay of August, 2017. Electronic service of the foregoing document shall

be made in accordance with the E-Service List as follows:'®

Party: Apco Construction - Plaintiff
Rosie Wesp  rwesp@maclaw.com

Party: Camco Pacific Construction Co Inc - Intervenor Defendant
Steven L. Morris steve@gmdlegal.com

Party: Camco Pacific Construction Co Inc - Counter Claimant
Steven L. Morris steve@gmdlegal.com

Party: Fidelity & Deposit Company Of Maryland - Intervenor Defendant
Steven L. Morris steve@gmdlegal.com

Party: Interstate Plumbing & Air Conditioning Inc - Intervenor Plaintiff
Jonathan S. Dabbieri dabbieri@sullivanhill.com

Party: Cactus Rose Construction Inc - Intervenor Plaintiff
Eric B. Zimbelman ezimbelman@peelbrimley.com

Party: National Wood Products, Inc.'s - Intervenor
Richard L Tobler rltltdck@hotmail.com

Other Service Contacts

"Caleb Langsdale, Esq.".  caleb@langsdalelaw.com

"Cody Mounteer, Esq." . cmounteer@marquisaurbach.com
"Cori Mandy, Legal Secretary" . cori.mandy@procopio.com
"Donald H. Williams, Esq." . dwilliams@dhwlawlv.com

"Eric Dobberstein, Esq. " .  edobberstein@mcpalaw.com
"Marisa L. Maskas, Esq.". mmaskas@pezzillolloyd.com
"Martin A. Little, Esq." . mal@juww.com

"Martin A. Little, Esq." . mal@juww.com
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7132 Andrea Rosehill . rosehilla@gtlaw.com
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Becky Pintar . bpintar@gglt.com

Benjamin D. Johnson . ben.johnson@btjd.com

' pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing System
consents to electronic service in accordance with NRCP 5(b)(2)(D).
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HELIX ELECTRIC OF NEVADA  30(b)(6)
APCO vs GEMSTONE DEVELOPMENT

July 20, 2017
49-52

Page 49
1 A. Correct.

2 Q. Is there any particular reason why Helix is

3 saying APCO is responsible for the entire contract

4 amount, and then going on and stating that Gemstone and
5 CAMCO and other people are responsible for additional

6 amounts?

7 A. Again, | don't know how they were exactly

8 calculated, so | do not know.

g (Exhibit 95 marked

10 for identification.)

11 BY MR. MOUNTEER:

12 Q. Allright. Andy, you've been handed what has

13 been marked as Exhibit 95, with a beginning Bates stamp
14 of Helix 00378. Do you recognize this document?

15 A, Yes.

16 Q. Whatis this document?

17 A. Progress billing.

18 Q. Does it appear to be a true and accurate

19 representation of Helix's progress billing?

Page 51
1 change orders either did not start or pertained to

2 other buildings that did not start on the lien amount

3 versus the billing form.

4 Q. Justso I'mclear, what | believe you're

5 saying is there's change orders that were approved for
6 work to be done, but the work was not completed by

7 August 31 of 20087

8 A, lwould think that the change orders were

9 issued for future buildings, or the change orders --

10 I'm sorry, on the lien form that there were going to be
11 changes on future buildings that were incorporated into
12 the buildings performed under contract.

13 The ones on the billing form were for the

14 buildings that were currently being constructed.

15 Q. Okay. Soif we look at -- looks like someone

16 had wrote some type of circle around it on number 4,
17 total completed and stored to date. What does it mean,
18 "and stored to date"?

19 A. There were fixtures on site, fixtures,

22
23
24
25

Exhibit 94? You may want to keep 94 open for just a
short time here to Exhibit A on 94, do you know why
that amount is different?

A. Change order 738257. It's possible that some

20 A. Yes. 20 distribution, materials that were sent to the site to
21 Q. Whatis it for the period to? 21 be installed that for whatever reason weren't
22 A. Onesecond. Need to fix them again. 22 installed, but we were allowed to bill for -
23 MR. ZIMBELMAN: This is not in order again? 23 Q. You were allowed to bill for having that
24 MR. MOUNTEER: Yes. 24 material stored, correct?
25 A, Through August 31 of 2008. 25 A. -~ having that materials stored, that's
Page 50 Page 52
1 BY MR. MOUNTEER: 1 correct.
2 Q. Okay. Going back, you had said earlier you 2 Q. Soitlooks like we h
3 think that APCO had control of the progress through 3
4 August of 2008. Does this document or any other 4 i
5 document you've been shown today refresh your 5
6 recollection of a more sure date of that time period? 6 . Is
7  A. | would believe end of August of 2008. 7 thatthe n
8 Q. So this would be the last application, 8 s
9 certificate for payment that would have gone to APCO; 9
10 is that correct? 10
11 A. 1believe so, yes. 11
12 Q. Aliright. Let's look at this just for a 12 Q. Going down to number 6, we have total earned
13 moment. I'm just looking at the numbers on the front 13 less retainage. We subtract that retainage out, that
14 here. We have the starting on line 1, 13 million 14 brings the total completed work to that 4,618,000 and
18 number that matches up with the lien; is that correct? 16 change?
16 A. Correct. 16 A. Correct.
17 Q. And then we have net change by change orders. | 17 Q. And then under number 8, we have current
18 Do you see that, 341,000? 18 payment due. So under this particular pay app, with
19 A Yes. 19 all the above numbers and whatnot, Helix is saying
20 Q. Whyis that number different than the number 20 APCO, here's the application for 326,610 dollars; am |
21 on the lien amount, if you want to reference back to 21 right on that?

22 A. Correct.

23 Q. Was APCO ever paid the 326,610 dollars?

24 A 1do not know.

25 Q. You're not aware of whether they were paid or

2 ESQUIRE

DEPOSITION SOLUTIONS
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HELIX ELECTRIC OF NEVADA 30(b)(6) July 20, 2017
APCO vs GEMSTONE DEVELOPMENT 53--56
Page 53 Page 65
1 not? 1 BY MR. MOUNTEER:
2 A APCO? 2 Q. Letme see. Yeah, 247.
3 Q. Imean, I'm sorry, Helix. Was Helix ever 3 A. Okay. That's not what | heard.

4 paid that amount?

5 A. Yes.

6 Q. Soyou're not claiming that APCO owed you for

7 that amount?

8  A. Correct.

9 Q. With this being the last payment application

10 that was to APCO, who did the next payment application
11 go to?

12 A. [ believe CAMCO.

13 Q. So are you faulting APCO for any payments

14 that weren't made under CAMCO?

15 A. Ido notknow. If that's a legal ~- I'm not

16 sure.

17 Q. I'mean, you could ask your counsel. | don't

18 think it's legal. | guess what I'm curious for is --

19 stated better - is Helix claiming that APCO is

20 responsible for any amounts, retainage, payment
21 certificates, whatever, that went to CAMCO and not

4 Q. [Pl start from the beginning. NVPE000247,

5 appears to be an e-mail from Craig Colligan. Do you
6 know who Craig Colligan is?

7 A. Do not recall.

8 Q. It appears Craig has an e-mail address from
9 Gemstone. Does that refresh your recollection at all
10 of who Craig may be?

11 A. Obviously with Gemstone in some capacity.
12 Q. Okay. And then the first name on that e-mail
13 list, is that you?

14 A. Thatis correct.

15 Q. So do you recall receiving this e-mail?

16 A. Oh, boy. No.

17 Q. Okay. |understand. This was a long time

18 ago in 2008. Believe me, I've got e-mails in my e-mail
19 account going back a long ways.

20 Do you believe, though, based upon the fact

21 that your name is cited to this too, that you would

2 A. |believe so.
3 Q. So then is it Helix's position that Helix was

9 . TEER: Let's take a five-minute break
10 if that's all right.

11 {Whereupon, a recess was taken.)

12 BY MR. MOUNTEER:

13 Q. All right, so Andy, let's talk quickly about

14 once APCO left the project, or around the time that

15 APCO was leaving the project. Helix had some notice
16 that APCO was going to leave; is that correct?

17 A. |believe so.
18 (Exhibit 96 marked
19 for identification.)

20 BY MR, MOUNTEER:
21 Q. Al right, I'm showing you a document that is
22 Bates stamped NVPE002240. It appears to be --

23 A No, | don't have that number. 000247.
24 MR. ZIMBELMAN: That's what I'm looking at as
25 well.

22 APCO? 22 have received this e-mail?
23  A. ldo not believe so. 23 A. Yes.
24 Q. So as of August 31, 2008, you can't -- Helix 24 Q. Do you recognize any of the handwriting
25 doesn't fault APCO for any payments that would have 25 that's up in the right-hand corner? It appears there
Page 54 Page 56
1 been submitted to someone else after that date? 1 are two sets of initials. Do you have any idea whose

2 initials those may be?

3 A. Negative.

4 Q. This e-mail appears to be sent on August 12,
5 2008, during that last month of APCQO's control of the
6 project; would you agree with me?

7 A. Correct.

8 Q. In the body of the e-mail, could you read

9 along with me, I'm going to start just at the very

10 beginning, it says, “In light of recent work stoppage

11 at ManhattanWest site.”" Were you aware of a work
12 stoppage?

13 A. |believe so, yes.

14 Q. Do you know why the work was stopped?

16 A, The assumption would be payment.

16 Q. Are you aware it's because APCO had asserted

17 from Gemstone that they were not getting paid?

18 A. 1 would assume so.

19 Q. Going back to the last sentence of that first

20 paragraph, it says, "in contract, the recent work

21 stoppage was actually a result of an ongoing dispute
22 between Gemstone and its general contractor and had
23 nothing do with Gemstone's financing for the project.”
24 Do you know if that dispute between Gemstone,
25 and I'm assuming, I'll represent to you the contractor
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Electronically Filed
9/28/2017 10:45 AM
Steven D. Grierson

RICHARD L. PEEL, ESQ. CLERK OF THE COU,
Nevada Bar No. 4359 ‘gﬂ
ERIC B. ZIMBELMAN, '

Nevada Bar No. 9407

PEEL BRIMLEY LLP

3333 E. Serene Avenue, Suite 200
Henderson, NV 89074-6571
Telephone: (702) 990-7272

Fax: (702) 990-7273
ezimbelman@peelbrimley.com

rpeel@peelbrimley.com
Attorneys for Various Lien Claimants
DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada LEAD CASE NO.: A571228
corporation, DEPT. NO.: XIII

Plaintiff, Consolidated with:

AS571792, A574391, A577623, A580889,

Vs A583289, A584730, and A587168

GEMSTONE DEVELOPMENT WEST, INC,,
Nevada corporation; NEVADA

CONSTRUCTION SERVICES, a Nevada PEEL BRIMLEY LIEN CLAIMANTS’
corporation; SCOTT FINANCIAL REPLY TO OPPOSITIONS TO MOTION
CORPORATION, a North Dakota corporation; | FOR PARTIAL SUMMARY JUDGMENT
COMMONWEALTH LAND TITLE PRECLUDING DEFENSES BASED ON
INSURANCE COMPANY; FIRST PAY-IF-PAID AGREEMENTS

AMERICAN TITLE INSURANCE
COMPANY and DOES I through X,

Defendants.

AND ALL RELATED MATTERS.

COME NOW the Lien Claimants represented by the undersigned counsel of the law firm
of PEEL BRIMLEY LLP (“the Peel Brimley Lien Claimants”)' and do hereby submit the
following Reply to the Oppositions of Plaintiff/Cross-Claim Defendant APCO Construction
(“APCO”) and Defendant Camco Pacific Construction Co., Inc. (“Camco”) to the Peel Brimley
Lien Claimants’ Motion for Partial Summary Judgment Precluding Defenses Based on Pay-if-
Paid Agreements (“the Motion”). This Reply is based on the following Reply Memorandum of
111
/11

! The Peel Brimley Lien Claimants are: Buchele Inc.; Cactus Rose Construction; Fast Glass Inc.;
Heinaman Contract Glazing; Helix Electric of Nevada, LLC; and SWPPP Compliance Solutions, LLC.
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Points and Authorities, the pleadings and papers on file, and such matters as may be considered
by the Court.
DATED this 28th day of September 2017.

L

PEEL BRIMLEY L f\
! “
(\wiw U770

BICHARD L. PEEL, ESQ.
Nevada Bar No. 4359
ERIC B. ZIMBELMAN,
Nevada Bar No. 9407
3333 E. Serene Avenue, Suite 200
Henderson, NV 89074-6571
Telephone: (702) 990-7272
Fax: (702) 990-7273
ezimbelman@peelbrimley.com
rpeel@peelbrimley.com
Attorneys for Various Lien Claimants

REPLY MEMQORANDUM OF POINTS AND AUTHORITIES

APCO and Camco expressly or impliedly acknowledge that they intend to defend against
the claims of the Peel Brimley Lien Claimants based upon purported “pay-if-paid” agreements.
APCO’s Opposition attempts distract the Court as to matters not presented in the Motion while
Camco’s Opposition seems to argue that the various lien claimants® knowledge of and purported

assent to the unlawful pay-if-paid agreements somehow alters their illegality.

Neither APCO nor Camco can, however, dispute the fact that (i) the Nevada Supreme
Court declared “pay if paid” provisions in construction contracts void and unenforceable as
against Nevada’s public policy because “Nevada's public policy favors securing payment for
labor and material contractors,” see Lehrer McGovern Bovis, Inc. v. Bullock Insulation, Inc., 124
Nev. 1102, 1117-18, 197 P.3d 1032, 1042 (Nev. 2008); or (ii) NRS 624.624(1), which cannot be
waived (see NRS 624.628(3))>

2 NRS 624.628(3) (with emphasis added) provides:

A condition, stipulation or provision in an agreement which:
@) Requires a lower-tiered subcontractor to waive any rights provided in NRS
624.624 to 624.630, inclusive, or which limits those rights

Page 2 of 6
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It is simply folly to argue, as Camco does (see Camco Opposition 6:19), that the “Lien
Claimants agreed to assume the risk of Gemstone’s insolvency” because that is just another way
of saying “pay-if-paid.” It is similarly incorrect to argue that the Nevada Supreme Court’s
prohibition on pay-if-paid agreements only applies if they might impair liens (see Camco
Opposition 7:28-8:1). Far from “reckless,” the Peel Brimley Lien Claimants’ reliance on Bullock
is entirely consistent with that decision (holding pay-if-paid agreements to be “void and
unenforceable.”). Finally, Camco’s argument that “pay-if-paid provisions were entirely
consistent with [NRS Chapter 624]” absurdly ignores the actual provisions and plain language of
the statute. Specifically, but without limitation, NRS 624.624 (applicable to contacts between

higher-tiered contactors and lower-tiered subcontractors and thus at issue here) provides in part:

1. Except as otherwise provided in this section, if a higher-tiered contractor enters into:

(a) A written agreement with a lower-tiered subcontractor that includes a schedule for
payments, the higher-tiered contractor shall pay the lower-tiered subcontractor:
(1) On or before the date payment is due; or
(2) Within 10 days after the date the higher-tiered contractor receives
payment for all or a portion of the work, materials or equipment described in a
request for payment submitted by the lower-tiered subcontractor,
- whichever is earlier.

(b) A written agreément with a lower-tiered subcontractor that does not contain a
schedule for payments, or an agreement that is oral, the higher-tiered contractor shall
pay the lower-tiered subcontractor:
(1) Within 30 days after the date the lower-tiered subcontractor submits a
request for payment; or
(2) Within 10 days after the date the higher-tiered contractor receives
payment for all or a portion of the work, labor, materials, equipment or services
described in a request for payment submitted by the lower-tiered subcontractor,
- whichever is earlier.

NRS 624.624(1).

(b) Relieves a higher-tiered contractor of any obligation or liability imposed pursuant
to NRS 624.624 to 624.630, inclusive; or

(© Requires a lower-tiered subcontractor to waive, release or extinguish a claim or
right for damages or an extension of time that the lower-tiered subcontractor may
otherwise possess or acquire as a result of delay, acceleration, disruption or an impact
event that is unreasonable under the circumstances, that was not within the contemplation
of the parties at the time the agreement was entered into, or for which the lower-tiered
subcontractor is not responsible,

Ois against public policy and is void and unenforceable.
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In other words, and at the risk of reiterating the Peel Brimley Lien Claimants’ opening brief,
if there is a “schedule of payments” in an otherwise enforceable written agreement between the
higher-tiered contractor (e.g., APCO or Camco) and the lower-tiered subcontractor (e.g., the Peel
Brimley Lien Claimants), the higher-tiered contractor must pay the lower-tiered subcontractor — af

the latest — on the date payment is due. If there is no enforceable written agreement containing a

schedule of payments, the payment is due to the lower-tiered subcontractor — af the latest - within 30
days of its request for payment. The statutory language referencing payment received by the higher-
tiered contractor exists only to hasten the time within which payment must be made and does not
extend the time, much less indefinitely. Here, all of the Peel Brimley Lien Claimants have been
waiting for almost nine years without payment.

NRS 624,624(2) does allow a higher-tiered contractor to withhold payment for (i) retention
and (i) work not performed, costs necessary to repair or remedy defective work, trust fund benefits
subject to a notice form a state agency and other reasons not presented here. However, NRS
624.624(3) also requires the higher-tiered contractor — “on or before the date the payment is due” - to
issue a written notice of withholding giving a “reasonably detailed explanation of the condition or
reason for the withholding. Even if monies were withheld for a permissible reason rather than
because of a pay-if-paid provision (as APCO and Camco acknowledge is the case), neither APCO
nor Camco has identified or presented any such timely and valid notice of withholding.

Importantly, and as set forth in NRS 624.624(5), “Except as otherwise allowed in

subsections 2, 3 and 4, a higher-tiered contractor shall not withhold from a payment to be made to

l“

a lower-tiered subcontractor more than the retention amount. Finally, no contractual “condition
stipulation or provision™ can require a lower-tiered subcontractor to waive any rights afforded by the
statute nor can any such condition, stipulation or provision relieve a higher-tiered. contractor from
“any obligation or liability imposed” by the statute (e.g., the obligation to promptly pay). See NRS
624.628(3) (rendering such conditions, stipulations or provisions “void and unenforceable”).

Neither Camco nor APCO deny that they seek to defend the various lower-tiered claims

against them on the basis of various pay-if-paid provisions. There is therefore no genuine issue of

fact and the law of the State of Nevada is clear and unambiguous that such provisions are void and
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1 I unenforceable after — at @ maximum — 30 days after the date the lower-tiered subcontractor presented
2 | request for payment. APCO and Camco did not pay more than 9 years ago when presented requests
3 | for payment in the ordinary course of business, did not pay when Complaints against them were filed
4 | in the court beginning as early as 2008, did not pay once the Supreme Court awarded the lender
5 || priority over the proceeds of the sale of the property, and have not paid in response to the present
6 | motion.
7 While the Peel Brimley Lien Claimants expect to prove up their claims against Camco and
APCO, the Court not waste the Court’s valuable time receiving evidence and argument relating to
8 pay-if-paid provisions of any kind. The law is clear that such provisions violate public policy, are
9 | void and unenforceable and strictly contrary to the prompt pay provisions of NRS 624.624. A partial
10 | summary judgment deeming any such provisions void and unenforceable is appropriate and should
L1 be entered.
S
Tz 12 CONCLUSION
DA
RPN
= ﬁg 13 Based on the foregoing, the Peel Brimley Lien Claimants respectfully request that the
zz<t
Z ;E 14 | Court grant the foregoing Motion for Summary Judgment and rule that no pay-if-paid
‘E §é 15 | agreements may be used as a defense to claims against APCO and Camco for non-payment.
= Ao
SR -E=E
%82 16
=2
S 17 DATED this 28th day of September 2017.
18 PEEL BRIMLEY LL
19 ' I
20 ﬂv—bb (77
CHARD L. PEEL, ESQ.
21 Nevada Bar No. 4359
ERIC B. ZIMBELMAN,
22 Nevada Bar No. 9407
3333 E. Serene Avenue, Suite 200
23 Henderson, NV 89074-6571
Telephone: (702) 990-7272
24 Fax: (702) 990-7273
ezimbelman@peelbrimley.com
25 rpeel@peelbrimley.com
Attorneys for Various Lien Claimants
26
27
28
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Pursuant to NRCP 5(b), I certify that I am an employee of PEEL BRIMLEY LLP and
that on this 28" day of September 2017, I caused the above and foregoing document entitled
PEEL BRIMLEY LIEN CLAIMANTS’ REPLY TO OPPOSITIONS TO MOTION FOR
PARTIAL SUMMARY JUDGMENT PRECLUDING DEFENSES BASED ON PAY-IF-

PAID AGREEMENTS to be served as follows:

]

O 00X

CERTIFICATE OF SERVICE

by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada to the
party(ies) and/or attorney(s) listed below; and/or

to registered parties via Wiznet, the Court’s electronic filing system;

pursuant to EDCR 7.26, to be sent via facsimile;

to be hand-delivered; and/or

other

Employee of Peel Brlmle}%ﬂf’/‘~

/
|

\
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JORGE RAMIREZ, ESQ.
Nevada Bar No. 6787

I-CHE LAIL ESQ.

Nevada Bar No. 12247

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
300 South 4™ Street, 11" Floor
Las Vegas, NV §9101-6014
Telephone: (702) 727-1400
Facsimile: (702) 727-1401
Jorge.Ramirez{wilsonelser.com
1-Che.Lai@wilsonelser.com
Attorneys for Lien Clamani,
Zitting Brothers Construction, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada CASE NO. A571228
corporation, DEPT. NC. X1II

Plaintiff, Consolidated with:
AS574391; AST74792: A577623; A583289;
vS. AS587168; AS80889; A584730; A589195;

. AS595552; AS97089; A592826; A589677;
GEMSTONE DEVELOPMENT WEST, INC., | A506024; A584960; A608717; A608718; and

a Nevada corporation, A590319

Defendant. Hearing Date: October 5, 2017

AND ALL RELATED MATTERS Hearing Time: 9:00 a.m.

ZITTING BROTHERS CONSTRUCTION, INC.’S REPLY IN SUPPORT OF MOTION FOR
PARTIAL SUMMARY JUDGMENT AGAINST APCO CONSTRUCTION

Zitting Brothers Construction, Inc. (“Zitting”™), a lien claimant, submits this reply in support
of its motion for partial summary judgment against APCO Construction (“APCO™). The
accompanying memorandum of poinis and authorities provides the basis for Zitting’s reply and is
further supported by the attached exhibit, the record of this case and any oral argument that this

Court may entertain at the hearing on Zitting’s motion.
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DATED this 28th day of September, 2017

WILSON ELSER MOSKOWITZ EDELMAN &
DICKER LLP /

Jorge Ramirez, Esq.

Nevada Bar No. 6787

1-Che Lai, Esq.

Nevada Bar No. 12247

300 South 4™ Street, 11" Floor

Las Vegas, NV 89101

Telephone: (702) 727-1400

Facsimile: (702) 727-1401

Attorneys for Lien Claimant,
Zitting Brothers Construction, Inc,

MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

APCO’s opposition attempts to confuse this Court by couching immaterial facts and twisting
undisputed facts to make them seem like disputed material facts. In doing so, it raises defenses for
the first time in this seven-year-old litigation that contravenes the Nevada Rules of Civil Procedure.
Even if this Court considers the improper defenses to Zitling’s breach of contract claim, which it
should not do, the improper defenses cannot raise a triable issue of fact.

Zitting’s case against APCO arises solely from APCO’s refusal to pay Zitting for work
approved and completed on Buildings 8 and 9 of the Project prior to APCO’s departure from the
Project. Ziiting’s other work on the Project is irrelevant. APCO’s opposition confirms that it has no
admissible evidence to dispufe the approved and completed work. The unpaid change order work
was approved by operation of law. APCO’s departure from the Project months before the Project
ended means that it cannot have any personal knowledge of whether a third party completed drywall
on Buildings 8 and 9 by the time the Project ended, which would necessitate the payment of the
retention amount under APCO’s subcontract with Zitting. The alleged pay-if-paid provision of
APCO’s subcontract with Zitting is void and therefore cannot justify any refusal to pay. Absent
admissible evidence to raise a triable issue of fact, this Court should grant Zitting’s motion for

partial summary judgment.

1206239v.2
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1L EVIDENTIARY OBJECTIONS TO APCO CONSTRUCTION’S EXHIBITS
Zitting objects to, and moves to strike, the following exhibits submitted in support of

APCO’s opposition to Zitting’s motion for partial summary judgment:

Exhibit

Description of Document

Objection(s)

latg3

Declaration of Mary Jo
Allen: “Attached as Exhibit
2 to the Opposition are
photographs of buildings 8
and 9 at the Project, and
that were taken by APCO
during its ordinary course
of business.”

Zitting objects to paragraph 3 of Mary Jo Allen’s
deciaration 1o authenticate the photographs of
Buildings 8 and 9 of the Project. Statements from lay
witnesses lacking personal knowledge are inadmissible.
Nev. Rev. Stat. 50.025. APCG’s Rule 30(b)(6)
witnesses—Brian Benson and Ms. Allen—have
testified that Ms. Allen would not have any personal
knowledge of the Project’s construction, Ms, Allen is
APCO’s “accounts payable clerk.” (Ex. A 33:9-13))
She has testified that her job duties have nothing to do
with the construction at the Project. (Ex. B 127:23~
128:13.) She has also testified that APCO left the
Project on August 21, 2008, (/d. 127:14:18) M.
Benson has confirmed in deposition that APCO has no
personal knowledge of the work on the Project after
APCO left. (See Ex. A 39:18-23} Ms. Allen’s
declaration cannot contradict her and Mr. Benson’s
deposition testimony. See Aldabe v. Adams, 81, Nev.,
280, 402 P.2d 34 (1965) (refusing to credit swormn
statement made in opposition to summary judgment
that was in direct conflict with an earlier statement of
the same party); Nution v. Sunset Siation, Inc., 131
Nev. Adv. Op. 34, 357 P.3d 966, 976-77 (Nev. App.
2015) (citing Aldabe and acknowledging the general
rule "that a party cannot defeat summary judgment by
contradicting itself in response to an already-pending
NRCP 56 motion."); see, also, Kennedy v. Allied Mut.
Ins. Co., 952 F2d 262, 266 (9th Cir. 1991)
(recognizing that under the sham affidavit rule, "a party
cannot create an issue of fact by an affidavit
contradicting his prior testimony.") There is therefore
no foundation for Ms. Allen’s statement that APCO
took the photographs in Exhibit 2. Paragraph 3 of Mary
Jo Allen’s declaration is inadmissible,

lat¥%s

Declaration of Mary Jo
Allen: “All of Zitting’s
approved change orders
that APCO was responsible
for were paid through
August 2008.”

Zitting objects to Ms. Allen’s statement regarding the
responsibility of approved change orders because it
calls for improper opinion testimony on a legal issue.
See Evangelista v. Inlandboatmen’s Union of Pac., 777
F.2d 1390, 1398 n.3 (9th Cir.1985) (holding that an
affidavit is “inadmissible because the content of the
affidavit contained inadmissible legal conclusions that
violated” the federal counterpart to Nev. Rev. Stat.
506.265). APCO’s subcontract with Zitting governs the
responsibility of the change orders. (See MSJ, Ex. D at
APCO00044597.) Interpretation of contract is a
question of law. Am. First Fed Credit Union v. Soro,
131 Nev, Adv. Op. 73, 359 P.3d 103, 106 (2015). This
conclusion holds true ¢ven if the conclusion is attached

1206239v.2
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Exhibit

Description of Document

Objection(s)

to operative facts. See Taddeo v. Am. Invsco Corp., No.
2:08-CV-01463-KJD, 2011 WL 3957392, at *2 (D,
Nev. Sept. 7, 2011) (citing Disability Rights Council v.
Wash. Metro. Area, 234 FR.D. 1, 3 (D.C. Cir. 2008));
Sommerfield v. City of Chicago, 251 FR.D. 353, 355
{(N.D. Ill. 2008) (same); Smith v. Emery, 109 Nev. 737,
742, 856 P.2d 1386, 1389 (1993).

Zitting further objects to paragraph 5 because there is
no foundation for Ms. Allen’s statement regarding the
approval of the change orders. As discussed above, Ms.
Allen does not have any personal knowledge of the
Project’s construction. Specifically, she has testified
that she had nothing to do with “change orders or the
processing of the change orders.” (Ex. B 183:6-23)
Again, Ms. Allen’s declaration cannot contradict her
deposition testimony. Therefore, paragraph 5 of Ms.
Allen’s declaration is inadmissible.

taty7

Declaration of Mary Jo
Allen: “APCQ was never
provided or  received
Zitting’s  alleged  pay
applications dated
6/30/2008 and 11/30/2008
that are collectively
attached to the Opposition
as Exhibit 4.”

Zitting objects to paragraph 7 because there is no
foundation for Ms. Allen’s statement regarding the
APCO’s receipt of the pay applications. She has
testified in deposition that she “can’t say” whether she
has ever received those pay applications. (See, e.g., Ex.
B 182:6-21.) Again, Ms. Allen’s declaration cannot
contradict her deposition testimony. Therefore,
paragraph 7 of Ms. Allen’s declaration is inadmissible.

Tal§8

Declaration of Mary Jo
Allen: “Zitting still had a
remaining part of is scope
of work to complete at the
Project when  APCO
stopped work and turned
the Project over to Camco
in August 2008.”

Zitting objects to paragraph 8 because there is no
foundation for Ms. Allen’s statement regarding
Zitting’s scope of work at the Project. As discussed
above, Ms. Allen does not have any personal
knowledge of the Project’s construction, including
Zitting’s work at the Project. Again, Ms. Allen’s
declaration cannot contradict her deposition testimony.
Therefore, paragraph 8 of Ms., Allen’s declaration is
inadmissible.

Photographs of Buildings 8
and 9

Zitting objects to APCO’s use of Exhibit 2, (see Opp'n
3:9-4:4:11, 6:6-11, Ex. 2), because there is no evidence
sufficient to support a finding that Exhibit 2°s contents
are what they claim to be. Admissibility of documents
requires “authentication or identification ... by
evidence or other showing sufficient to support a
finding that the matter in question is what its proponent
claims.” Nev. Rev. Stat. 52.015(1). Such evidence or
other showing involves “testimony of a witness [with]
personal knowledge that a matter is what it is claimed
to be.” Id. 52.025. Here, APCO fails to include
testimony or a declaration from someone qualified to
authenticate Exhibit 2. As discussed above, APCO’s
Rule 30(b)(6) witnesses have testified that Ms, Allen
would not have personal knowledge of the
photographs. APCO has also lefi the Project prior to
November 20, 2008 and does not have personal
knowledge of the Project’s construction since its
departure. Exhibit 2 is unauthenticated and therefore

1206239v.2
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Exhibit Description of Document | Objection(s)

inadmissible.
6 CAMCO’s Payment | Zitting objects to APCO’s use of Exhibit 6, (see Opp'n
Application 3:9-4:4:11, Ex. 6), because there is no evidence

sufficient to support a finding that Exhibit 6 and iis
contents are what they claim to be. Admissibility of
documents requires “authentication or identification ...
by evidence or other showing sufficient to support a
finding that the matter in question is what its proponent
claims.” Nev. Rev. Stat. 52.015(1). Such evidence or
other showing involves “testimony of a witness [with]
personal knowledge that a matier is what it is claimed
to be.” Id. 52.025. Here, APCO fails to include
testimony or a declaration authenticating Exhibit 6. For
example, there is no identification of who prepared the
document in Exhibit 6, where the document was
created, when the document was created, how APCO
obtained the document, or that the information
contained within the document is accurate and true.
Exhibit 6 is unauthenticated and therefore inadmissible.

Zitting further objects to the use of Exhibit 6 to the
extent APCO seeks to establish the truth of the matter
asserted in that document, particularly statements
concerning Buildings 8 and 9s’ drywall completion,
(Opp’n 3:9-4:4:11), because such use relies on
inadmissible hearsay. The hearsay rule precludes
consideration of inadmissible hearsay. See Nev. Rev.
Stat. 51.065. And APCO cannot establish any

exception to this rule.

I11. ARGUMENT

A. APCO’s discovery conduct precludes APCO from opposing Zitting’s motion on any
basis other than arguing the enforceability of the pay-if-paid provisien in APCQO’s
subecontract with Zitting,

For the first time in this secven-year long litigation, APCO has raised defenses against
payment of the amount owed to Ziiting other than the pay-if-paid provision in its subcontract with
Zitting. (See Opp'n’ 3:5-6:20, 8:2-21.) Instead, during discovery, APCO swore that the only reason
it was not paying Zitting was because of the void pay-if-paid provision in its contract. These new
defenses raised in opposition to summary judgment are therefore improper.

Since the ocutset of the case, Zitting provided APCO with notices of a mechanic’s lien with an
amount of at least $750,807.16. (MSJ,2 Ex. R at ZBCI001977.) The notice described the lien amount

as “progress payment with a retention.” (Jd.) Zitting served two sets of interrogatories—each with a

! Zitting cites APCQ’s oppositien to Zitting’s motion for partial summary judgment as “Opp’n.”
* Zitting cites its motion for partial summary judgment as “MS1.”
-5-
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contention interrogatory requesting all bases for not paying the lien amount:

INTERROGATORY NO. 6:

State with specificity the reasons that you have not paid Zitting
Brothers the sums for the work, material, and/or equipment that Zitting
Brothers provided for the Project.

(MSJ, Ex. T at 10:14-16.)
In its April 29, 2010 verified response to this contention interrogatory, APCO identified the

pay-if-paid provision as the only ground for refusing payment to Zitting:

RESPONSE TO INTERROGATORY NO. 6:

Pursuant to the terms of the Subcontract any payment to Zitting
Brothers were specifically conditioned upon APCO’s actual receipt of
payment from Gemstone for Zitting Brothers® work. Morecover, the
Subcontract specifically provides that Zitting Brothers was assuming
the same risk that Gemstone may become insolvent and not be paid for
its work as APCO assumed in entering into prime contract with
Gemstone. Zitting Brothers further agreed that APCO had no
obligation to pay Zitting Brothers for any work performed by Zitting
Brothers until or unless APCO had actually been paid for such work
by Gemstone. To date, APCO had not been paid for the work
performed, including the work performed by Zitting Brothers. In fact,
due to non-payment, APCO exercised its rights pursuant to NRS
Chapter 624 and terminated the prime contract with Gemstone and
further terminated the Subcontract with Zitting Brothers. Discovery is
ongoing; APCO reserves the right to supplement or amend its response
to this Interrogatory as investigation, discovery, disclosure and
analysis continues,

(Jd. at 10:17-11:5.) About seven years later, APCO provided the same verified response to the same

contention interrogatory:

ANSWER TO INTERROGATORY NO. 6:

Pursuant to the terms of the Subcontract any payment to Zitting
Brothers were specifically conditioned upon APC(O’s actual receipt of
payment from Gemstone for Zitting Brothers’ work. Moreover, the
Subcontract specifically provides that Zitting Brothers was assuming
the same risk that Gemstone may become insolvent and not be paid for
its work as APCO assumed in entering into prime contract with
Gemstone. Zitting Brothers further agreed that APCO had no
obligation to pay Zitting Brothers for any work performed by Zitting
Brothers until or unless APCO had actually been paid for such work
by Gemstone. To date, APCO had not been paid for the work
performed, including the work performed by Zitting Brothers, In fact,
due to non-payment, APCO exercised its rights pursuant to NRS
Chapter 624 and terminated the prime contract with Gemstone and
further terminated the Subcontract with Zitting Brothers. Discovery is
ongoing; APCO reserves the right to supplement or amend its response
to this Interrogatory as investigation, discovery, disclosure and
analysis continues,

-6-
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(Ex. C 9:4-16.) APCO’s Rule 30(b)(6) witness subsequently confirmed through deposition testimony

that this was the sole ground for refusing payment to Zitting:

Q. Let’s talk about the lawsuit between APCQO and Zitting
Brothers. What is APCO’s position that it did not need to pay
any of the unpaid balance owed to Zitting Brothers under the
subcontract?

A. Throughout our contract it’s stated that if the owners were to
fail or go defunct, that as a group we would all - for lack of a
better word, suffer, 1 guess. Probably not a good word.

Q. Let me sce if | can make it a little easier to say then. Is it fair to
say that the only reason that APCO claimed that it did not need
to pay Zitting Brothers was the fact that unless Gemstone pays
APCO, Ziiting Brothers would not get paid?

A. Yes.
(MSI, Ex. B at 40:16-41:4.)

If APCO wants to assert other grounds for refusing payment to Zitting, Nev. R, Civ. P,
26(e}2) requires APCO 10 amend its prior interrogatory responses to include those additional
grounds. Failure to do so precludes APCO from asserting any other defenses “at a trial, at a hearing,
or on a motion....” Nev. R. Civ, P. 37(c}(1). APCO never amended its prior discovery responses
prior to the close of discovery nor explained why it did not do so. During the seven years of
litigation, APCO has consistently refused payment based solely on the void pay-if-paid provision.

Zitting reasonably relied on APCOQO’s discovery responses to form its litigation plan. For
example, Zitting did not depose CAMCO for its knowledge on the status of Buildings 8 and 9’s
drywall. Zitting also did not depose the subcontractors who completed the drywall, It would be
highly prejudicial fo Zitting for APCO to now argue other grounds for refusing payment to Zitting.
Based on nearly identical facts, a federal court in Inamed Corp. v. Kuzmak, 275 F. Supp. 2d 1100
(C.D. Cal. 2002), aff'd, 64 Fed. Appx. 241 (Fed. Cir. 2003) has precluded this late defense.

In Inamed Corp. v. Kuzmak, the defendants argued that their agreement with the plaintiff was
unenforceable because an individual lacked authority to enter into the agreement on the defendants’
behalf. Jd. at 1117, “[A plaintiff] apparenily contends that [the] defendants failed seasonably to
amend their prior contention interrogatory responses to reflect the fact that they intended to rely on

[the individual]’s lack of authority, and thus that [the plaintiff] learned of the defense only during

-7-
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[the individual]'s deposition on the day defendants' opposition to this motion was filed.” /d. at 1117-
18. The court applied the federal counterpart to Nev. R. Civ. P. 37 to bar the defendants’ late

defense:

Rule 37(c)1) provides that a preclusion sanction shall be imposed
unless the party failing te disclose the information acted with
substantial justification or the failure to disclose was harmless. Here,
[the] defendants offer no justification for their belated disclosure of the
lack of authority defense, and it is difficult to conceive how they
could. There is no suggestion that the [defendants] only recently
realized that [the individual] acted without authority, nor, given the
nature of the defense, could there be, This is the type of a defense that
must have been known to the [defendants] from the moment [the
plaintiffs] asserted that the ... agreement gave rise to enforceable
rights. Yet only in the last several months have they seen fit to assert it
in this proceeding.

Id. at 1118.

Similarly, there can have been no misapprehension that [the]
defendants' prior interrogatory answers were incompiete, as they did
not apprise {the plaintiffs] that [the defendants] contended [the
individual} lacked authority to enter into the ... agreement on jthe
defendants’] behalf. [The dlefendants knew that [the plaintiffi was
unaware they intended to rely on this defense in opposing summary
judgment or defending at trial. Yet they took no steps to advise [the
plaintiff] of the defense or to supplement their earlier interrogatory
answers., Leamning of the defense only after it had filed its motion for
summary judgment placed [the plaintiff] at a distinct disadvantage and
constituted unfair surprise. It was required to digest [the individual’s]
deposition hurriedly and to respond to the argument only in reply.
Thus, there is no substantial justification and an affirmative showing
of prejudice. Together, they warrant imposing the preclusion sanction
contemplated by Rule 37{c)(1). {citations omitted]

Id. Based on this reasoning, this Court should reject APCQ’s prejudicial tactic and bar any defenses
other than the defense arising under the pay-if-paid provision. More important to the instant motion,
this Court should ignore any of the red herring arguments and documents presented supporting these

new defenses.

B. APCO’s opposition fails to show how the pay-if-paid provision in its contract with
Zitting is enforceable.

As Zitting anticipated in its motion, APCO argues the denial of Zitting’s motion based on the
pay-if-paid provision. (Opp’n 8:22-14:9, 14:19-24.} Specifically, APCO argues that Zitting did not
provide any analysis “as to what language is purported to be pay-if-paid and how said language is

-8-
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applicable to the cited law and factual relationship between Zitting and APCO.” (/d. 13:3-9)
Somehow this makes it “impossible for the Court to conduct ANY analysis on a case-by-case
basis....” (/d. 13:13-14.) APCO’s argument fails on multiple grounds.

First, APCO creates a straw man by arguing that Nevada law does not outright prohibit pay-
if-paid provisions, (See id. 9:11-12.) Zitting never disputes this. Zitting, in its motion, explains that
the “*pay-if-paid’ provision are valid and ‘enforceable only in [the] limited circumstances’ set forth
in Nev. Rev. Stat. 624.624 through 624.626.” (MSJ 8:26-27.) But Zitting further explains in its
motion, and below, that the pay-if-paid provision in APCO’s subcontract with Zitting does not meet
those limited circumstances. Therefore, APCO’s discussion of the limited enforceability of pay-if-
paid provisions does not support the denial of Zitting’s motion.

Second, APCO falsely claims that Zitting did not analyze the invalidity of the pay-if-paid
provision in its motion. (See Opp'n 13:3-20.) Zitting has identified in its motion the pay-if-paid
provision from its subcontract with APCO, complete with a pin cite to that provision: “This
provision conditions APCQ’s payments to Zitting only ‘upon receipt of the actual payments by
[APCO] from [Gemstone].”” (M8J 8:23-24 (citing Ex. D at APC0O00044594).) Further, Zitting has
joined the other lien claimants’ motion for summary judgment where they also set forth nearly
identical pay-if-paid provisions. (Peel Brimley MSJ® 6:23-7:14.) Zitting has explained in its motion
that this specific provision exceeds the permissible limits of pay-if-pay provision allowed under Nev.
Rev. Stat. 624.626 because it does not require APCO’s payment within 30 days after a request for
payment. (MSJ 9:6-20) The provision iilegally limits Zitting’s rights under Chapter 624 of the
Nevada Revised Statutes,

Nevada law voids APCO’s pay-if-paid provision. Under Nev. Rev. Stat. 624.628(3)(a), any

condition, stipulation or provision in an agreement which ... [rlequires
a lower-tiered subcontractor to waive any rights provided in [Nev.
Rev. Stat.] 624.624 fo 624.630, inclusive. or which limits those rights
... is against public policy and is void and unenforceable.

Without any explanation, APCO ignores this particular argument raised in Zitting’s motion and

therefore concedes that the pay-if-paid is unenforceable, See EDCR 2.20(¢); see also Whetzel v,

7 Zitting cites the other lien claimants® motion for partial summary judgment as “Peel Brimiey MS1.”
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Mineta, 364 F.Supp.2d 1077, 1083 (D. Alaska 2005) (granting summary judgment as to claims
within motien which plaintiff did not oppose}.

Third, APCO’s reliance on Nev. Rev. Stat. 624.628(3)(¢) does not change this outcome.
APCO argues that the parties’ intent and interactions somehow rescues the void pay-if-paid
provision. (See Opp’n 14:19-25.) APCO cites Nev. Rev, Stat. 624.628(3)(c) as support. (See id.
13:13-20.) However, APCO’s reliance is misplaced.

It is true that under Nev. Rev. Stat. 624.628(3)(c),

[a] condition, stipulation or provision in an agreement which ...
[r]equires a lower-tiered subcontractor to waive, release or extinguish
a claim or right for damages or an extension of time that the lower-
tiered subcontractor may otherwise possess or acquire as a result of
delay, acceleration, disruption or an impact event that is unreasonable
under the circumstances, that was not within the contemplation of the
parties at the time the agreement was entered into, or for which the
lower-tiered subcontractor is not responsible, is against public policy
and is void and unenforceable.

APCO, however, overlooks the fact that Nev. Rev. Stat. 624.628(3) provides three independent
grounds to void a contractual provision between a general contractor and a sub-contractor. Zitting
can properly rely on other subsections of Nev. Rev. Stat. 624.628(3)—like subsection (a)—to avoid
the pay-if-paid provision. Any inquiry inte the parties’ intent and interactions are therefore
irrelevant.

Lastly, contrary to APCO’s argument, (Opp’n 13:21-14:7), public policy cannot save a void
contractual provision. It is well-settled that when a statute is clear and unambiguous, this coust gives
effect to the plain and ordinary meaning of the words and does not resort to the rules of construction.
Orion Portfolio Servs. 2 LLC v. Cnty. of Clark, 126 Nev, __, | 245 P.3d 527, 531 (2010)
(citations omitted). In other words, public policy is irrelevant when the statute is clear and
unambiguous. See id. APCO does not dispute that Nev. Rev. Stat. 624.626(1)b) is clear and
unambiguous on the limitations for a pay-if-paid provision. Nev. Rev. Stat. 624.628(3)(a) is also
clear and unambiguous on the invalidity of any pay-if-paid provision that goes beyend the
limitations of Nev. Rev, Stat, 624.626(1)(b). Therefore, this Court only needs to apply the statutes as

plainly written and void the pay-if-paid provision in APCO’s subcontract with Zitting.
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Nevertheless, public policy expressty favors the sub-contractors like Ziiting over general
contractors like APCO. The invalidation of pay-if-paid provision in a general contractor’s contract
with its subcontractor arises from a strong public pelicy favoring “securing payment for labor and
material contractors,” even at the expense of the general contractors, See Lehrer McGovern Bovis v.
Bullock Insulation, Inc., 124 Nev. 1102, 1117, 197 P.3d 1032, 1042 (2008). APCO ignores the
reality that the Nevada [egislature wanted to have general contractor bear the burden of paying its
subcontractors if the construction project’s owner is unable to pay. Otherwise, the legislature would
not have enacted Nev. Rev. Stat. 624.626 and 624.628 to limit pay-if-paid provisions and would
have instead had general contractors and subcontractors sue project owners for the amount owed. In
fact, general contractors such as APCO that are not required to have a surety bond attest to the
Nevada State Contractors Board {“NSCB”) that they can pay their abligations up to the limits of the

amount imposed by the NSCB. APCO’s bond requirement is unlimited.

C. APCO’s opposition confirms that it has no admissible evidence to dispute APCO’s
breach of its sabcontract with Zitting.

APCO argues that it did not breach its contract with Zitting on four grounds. These grounds
are: {1) CAMCO’s responsibility over the amount owed to Zitting, (2) Zitting’s failure to submit the
pay applications at issue, (3) non-approval of the change orders at issue, and (4) completion of the
drywall for Buildings 8 and 9. (See Opp’n 3:9-6:20, 8:18-21.) Each of those arguments lack
evidentiary support and fail as a matter of law.

First, CAMCO never had any relationship with Zitting with respect to the Project. In
CAMCO’s verified responses to Zitting’s interrogatories, CAMCO swore that it never entered into a
contract with Zitting in connection with the Project and never made any payments fo Zitting. (Ex. D
2:14-19, 3:16-26.) APCO has not produced any evidence to the confrary.

APCO only argues that Zitting worked on the Project afier APCO’s departure but, as
discussed above, has no admissible evidence to substantiate this argument. The only admissible
evidence in this case shows that Zitting seeks payment only for work on Buildings 8 and 9—
approved and completed before APCO left the Project. (MSJ, Ex. A at § 7.) There is therefore no

evidence to show that anyone other than APCO was responsible for payment for those approved and
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completed work.

Second, there is no admissible evidence showing that APCO never received the pay
applications at issue at any point in time. As discussed above, APCQO’s Rule 30(b)(6) witness has
testified that she cannot even say that APCQO did not receive those applications. (See, e.g., Ex. B
182:6-21.) Nevertheless, there is no time limit on when Zitting can submit those pay applications,
Zitting has certainly shown that it submitted those applications.

APCO’s arguments also obviate the need for receipt of payment application. APCO claims
that it terminated its contract with the Project owner and the subcontract with Zitting under Chapter
624. (See Opp’n 6:16-19.) Assuming arguendo that the contracts are terminated, both the
subcontract and Nevada law requires APCO to pay the amount owed for the work completed by
Zitting on the Profect. As discussed in Zitting’s motion, section 9.4 of the subcontract expressly
requires such payment. (MSJ 9:7-12.) Further, Nev. Rev. Stat. 624.626(6) requires payment of the

following:

(a) [tjhe cost of all work, labor, materials, equipment and services
furnished by and through [Zitting], including any overhead [Zitting]
and [its] lower-tiered subcontractors and suppliers incurred and profit
[Zitting] and [its] lower-tiered subcontractors and suppliers earned
through the date of termination;

(b) [t]he balance of the profit that [Zitting] and [its] lower-tiered
subcontraciors and suppliers would have received if the agreement had
been performed in full;

(c) [i]nterest determined pursuant to Nev. Rev. Stat. 624.630; and

(d) [tJhe reasonable costs, including court costs and arbitration costs,
incurred by [Zitting] and [its] lower-tiered subcontractors in collecting
the amount due.

Third, APCO does not dispute and therefore concedes that it has no admissible evidence
showing a denial of Zitting’s request for approval of certain change orders. (See Opp'n 3:9-6:20,
8:18-21.) As discussed in Zitting’s motion, Nev. Rev. Stat. 624.626 approves those change orders
after 30 days of the request. (MSJ 7:10-19.) With the statutory approval, Zitting is entitled to
payment for work on those change orders, completed prior to APCO’s departure from the Project.
Moreover, the subcontract agreement itself and Nev. Rev. Stat. 624.626(6) makes this point
irrelevant because APCO is required to pay for any work completed once it terminates the contract.

Lastly, there is ne admissible evidence that the third party did not complete the drywall on
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Buildings & and 9 by the time the Project ended. As discussed above, APCQO has no personal
knowledge regarding the completion of the drywalls after it left the Project. It can only rely on
argument of counsel and inadmissible hearsay from an unauthenticated pay application. This cannot
defeat summary judgment.

Absent admissible evidence to the contrary, there is no triable issue of APCQ’s breach of the
subcontract and Zitting’s entitlement to the amount owed for the unpaid change orders and the
retention amount.

b. APCO failed to provide any admissible evidence to challenge Zitting’s damages.

APCO has failed to present any admissible evidence to challenge Zitting’s damages claim.
APCO’s opposition only raises questions about the “value” of Zitting’s work, and those questions
rely on red herring arguments about Zitting's work on the Project. (E.g., Opp’n 5:21-25, 6:12-16.)
APCO submits no evidence to rebut Zitting’s calculation of damages nor explain why the
calculations are incorrect. (See id.) Arguments of counsel based on conjecture are not enough to
raise a triable issue regarding damages. See Posadas v. City of Reno, 109 Nev. 448, 452, 851 P.2d
438, 441-42 (1993).
1V.  CONCLUSION

For the foregoing reasons, this Court should grant Zitting’s motion for summary judgment.

DATED this 28th day of September, 2017.

WILSON ELSER MOSKOWITZ EDELMAN &

Jorge Ramirez, Esq.

Nevada Bar No. 6787

1-Che Lai, Esq.

Nevada Bar No. 12247

300 South 47 Street, 11" Floor
Las Vegas, NV 89101

Telephone: (702) 727-1400
Facsimile: (702) 727-1401
Attorneys for Lien Claimant,
Zitting Brothers Construction, Inc.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of Wilson Elser Moskowitz Edelman

document as follows:

& Dicker LLP, and that on this 28" day of September, 2017, I served a true and correct copy of the
foregoing ZITTING BROTHERS CONSTRUCTION, INC.’S REPLY IN SUPPORT OF
MOTION FOR PARTIAL SUMMARY JUDGMENT AGAINST APCO CONSTRUCTION

] by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada;

via facsimile;
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via hand-delivery to the addressees listed below;

via electronic means by operation of the Court’s electronic filing system, upon each
party in this case who is registered as an electronic case filing user with the Clerk;
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below on this date before 5:00 p.m.
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BRIAN BENSON June 05, 2017
1

APCO CONSTRUCTION vs GEMSTONE DEVELOPMENT WEST

DISTRICT COURT

CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation,

Plaintiff,

Vs . CASE NO. AL571228
DEPT. NO. XITX
GEMSTONE DEVELOPMENT WEST, INC.,
a Nevada corporation; NEVADA
CONSTRUCTION SERVICES, a Nevada
corporation; SCOTT FINANCIAL
CORPORATION, a North Dakota
corporation; COMMONWEALTH LAND
TITLE INSURANCE COMPANY; FIRST
AMERICAN TITLE INSURANCE COMPANY
and DOES I through X,

Defendants.
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BRIAN DAVID BENSON
PMK on behalf of APCO Construction
Monday, June 5, 2017
9:07 a.m.
2300 West Sahara Avenue, Suite 770
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2

For Plaintiff:

For Interstate
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APCO CONSTRUCTION vs GEMSTONE DEVELOPMENT WEST

I NDEX
Witness
BRIAN DAVID BENSON
By Mr. Lai
By Mr. Taylor
By Mr. Zimbelman
By Mr. Lai
By Ms. Stephens
By Mr. Taylor
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Exhibit No. Description
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1 Zitting Brothers Construction, Inc.'s

amended notice of deposition of APCO
Construction pursuant to NRCP 30(b} (&)

2 APCQ Construction's responses to
Zitting Brothers Construction, Inc.'s
interrcgatories

3 APCO Construction's answers to Zitting
Brothers Construction, Inc's first
regquest for interrcgatories

4 ManhattanWest General Construction
Agreement for GMP, ZBCI002099 through
2141

5 Subcontract agreement between Asphalt

Productyg Corporation also known as
APCO Construction and Zitting Brothers
Construction, Inc, April 17, 2007,
APCO00C044552 through 44624

EXHIBITS {(Continued)

Exhibit No. Description
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6

10

11

12

13

14

15

16

Document on Scott Financial
Corporation letterhead to Nevada State
Contractor's Board, April 28, 2009,
CAMCO-MV 00028 through 37

Correspondence from APCO Construction,
James Barker to Alexander Edelstein,
Gemstone, July 18, 2008, ZBCI001151
through 1154

E-mails, top of page from Sam Zitting
to Natalie Hammon, August 19, 2008,
SBCID0O1126

Progress payment No. 7 to Zitting
Erothers Construction, APCOD0044644

Continuation Sheet, ZBCI0020141

Subcontract Agreement, Asphalt
Products Corporation and CabineTec,
April 17, 2007, APCO-NCS 0024749
through 24765

Corregspondence to APCO Construction
from Rob Trickett, Cabinetec, Inc.,
0870672008, apcc00044958

Plaintiff in intervention, National
Wood Products, Inc.'s notice of
deposition

Helix BElectric of Nevada, LLC's
amended notice of 30(b) (6) deposition
of APCO Construction

Subcontract Agreement between Asphalt
Products Corporation and Helix
Electric, April 17, 2007, APC0O003%$520
through 39545

Correspondence from Randy Nickerl to
Bob Johnson, July 11, 2008, MW
subcontract amendment, HELIX00579
through 587
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35
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41

45

48

65

77

79
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7

Deposition of BRIAN DAVID BENSON
June 5, 2017
(Prior to the commencement of the deposition, all
of the parties present agreed to waive the statements
by the court reporter pursuant to Rule 30(b) {4) of the

Nevada Rulegs of Civil Procedure.)

Thereupon- -
BRIAN DAVID BENSON,
was called as a witness, and having been first duly

sworn, was examined and testified as follows:

EXAMINATION
BY MR. LAI:
Q. Good morning. Is it Mr. Benson?
A, Yes, sir,
Q. My name is I-Che Lai, and I'm one the

attorneys for Zitting Brothers Construction. For

shorthand 1I'1]l refer to them as Zitting; is that okay?

A. Sure.

Q. Can you state your name for the record.
A. Brian Daniel Benson.

Q. Is that B-e-n-g-o-n?

A. Yes.

Q. Have you ever had your depogition taken

before?
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in the 2 line which is Natalie Hammond; do you see
that?

A Yes, =ir.

Q. Who is Natalie Hammond?

A I don't know.

Q. Next e-mail below that there's a "From" and
the name is Mary Jo Allen; do you see that?

A, Yes.

Q. Earlier before the deposition started we
talked about how Ms. Mary Jo Allen would be the PMK2.
Who is Ms. Mary Jo Allen?

A, Mary Jo is our accounts payable clerk for our
company .

Q. S0 let's talk specifically about Mary Jo

Allen's e-mail. Do you see where it says it's sent

August 18, 20087

A. Yes, sir,.

0 Do you believe this was sent on that date?
A Ish have no reason not to.

0 Do you see where Mary indicated that the

owner is ready to fund the June draw; do you see that?
a. Yeg, sir.
0. Was this what you were saying earlier about
how the owner was ready to make due on the back due

payments?
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A. There was a page 8 with a ratification

agreement that was in there.

Q. That's a ratification agreement with CAMCO?
A. Yes, sir.
Q. Do you have any knowledge on whether or not

APCO's subcontract with Zitting Brothers regarding the
project was assigned to anyone at any time?

A, Restate the question.

Q. Sure. So earlier you testified that you saw
language in the ratification agreement between Zitting
Brothers and CAMCO, correct?

A, Yes, sir.

Q. Now, did you see any documents indicating
that APCO's specific contract was assigned to anyone

else other than the ratification language that you saw

eariier?
A. No, sir.
Q. Do you have any knowledge whether or not

Zitting Brothers continued to work on the project after
APCO left?

A Just by the change orders that they had in
the binder that they give for deposition that went well
into December that were directed to CAMCO.

Q. Did APCO communicate with anyone from Zitting

Brothers about the project after APCO left the project?
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CERTIFICATE OF REPORTER
STATE OF NEVADA )
) 58:
COUNTY OF CLARK }

I, June W. Seid, a Certified Court Reporter
licensed by the State of Nevada, certify: That I
reported the deposition of BRIAN DAVID BENSON, on
Monday, June 5, 2017, at 9:07 a.m.;

That prior to being deposed, the witness was
duly sworn by wme to testify to the truth. That I
thereafrer transcribed my said stenographic notes via
computer-aided transcription into written form, and
.that the typewritten transcript is a complete, true and
accurate transcription of my said stenographic notes.
That review of the transcript was requested.

I further certify that I am not a relative,
employee or independent contractor of counsel or of any
of the parties involved in the proceeding; nor a person
financially interested in the proceeding; nor do I have
any other relationship that may reasonably cause my
impartiality to be guestioned.

IN WITNESS WHERECF, I have set my hand in my
office in the County of Clark, State of Nevada, this
15th day of June, 2017.

/;//v it )gé( ( £{/

JUNE W. SEID, CCR NO. 485
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DISTRICT COURT

CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation,

Plaintiff,

ve. CASE NO. A571228
DEPT. NO. XITI
GEMSTONE DEVELOPMENT WEST, INC.,
a Nevada corporation; NEVADA
CONSTRUCTION SERVICES, a Nevada
corporation; SCOTT FINANCIAL
CORPORATION, a North Dakocta
corporation; COMMONWEALTH LAND
TITLE INSURANCE COMPANY; FIRST
AMERICAN TITLE INSURANCE COMPANY
and DOES I through X,

Defendants.

THE DEPOSITION OF
MARY JO ALLEN
PMK on behalf of APCO
VOLUME IX

Wednesday, July 19, 2017
8:15 a.m.

2300 West Sahara Avenue, Suite 770
L.as Vegas, Nevada

June W. Seid, CCR No. 485
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For Plaintiff:

APPEARANCES OF COUNSEL

CODY S. MOUNTEERR, ESQ.
Marqguis Aurbach & Coffing
10001 Park Run Drive

Las Vegas, Nevada 89145
702.382.0711

702.207.6072 Fax
cmounteer@maclaw.com

For Hellx Electrical of Nevada, LLC:

ERIC B. ZIMBELMAN, ESQ.
Peel Brimley, LLP

3333 East Serene Avenue
Suite 200

Henderscn, Newvada 89074
702.990.7272

702.980.7273 Fax
ezimbelmanfpeelbrimley.com

For National Wood Products, Inc.:

JOHN B. TAYLOR, ESQ.
Cadden & Fuller, LLP

114 pPacifica

Sulte 450

Irvine, California 92618
849.788.0827
949.450.0650 Fa=x
jtaylor@caddenfuller.com
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For Interstate

APPEARANCES OF COUNSEL (continued)

For Lien Clamant, Zitting Brothers Construction, Inc.:

I-CHE LAI, ESQ.

Wilson Elser Moskowitz
Edelman & Dicker, LLP

300 South Fourth Street

11th Floor

Las Vegas, Newvada 89101

702.727,1400

702.727.1401 Fax

I-Che.lLai@wilsonelser.com

FPlumbing & Air Conditioning:

JONATHAN S. DABBIERIT

Sullivan Hill Lewin Rez & Engel
228 South Fourth Street

First Floor

Las Vegas, Nevada 89101
702.382.6440

702.384.9102 Fax
dabbieri@shlaw.com

{Appearing Telephonically)
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I NDEX
Witness Page
MARY JO ALLEN
By Mr. Lai 104
By Mr. Dabbieri 104
By Mr. Lai 208
EXHIBITS
Exhibit No. Descriptiocn Page
Allen
69 Zitting Brothers Construction, Inc.'s 104
amended notice of deposition of APCO
Construction pursuant to NRCP 30 (b} (6)
70 APCO Construction's answers to Zitting 109
Brothers Construction, Inc.'s firs
request for interrogatories
71 ManhattanWest General Construction 113
Agreement for GMP, EZBCI002090 through
2141
72 Subcontract agreement APCO and Zitting 114
Brothers Construction, Inc.,
APC0O00044592 through 44624
73 Scott Financial Corporation 122
correspondence, April 28, 2009 to
Nevada State Contractor's Board,
CAMCO-MW 00029 through 37
74 APCO Construction ManhattanWest 131
Subcontractor Summary documents, APCO
106198 through 106218
75 ManhattanWest Billings Submitted To 141
Owner By APCO On Behalf of Zitting
Brothers Construction, APCO 106196
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76

1

78

79

80

81

82

83

84

85

Alilen

EXHIBITS

Exhibit No. Description

Application and certificate for
payment to APCO Construction from
Zitting Brothers Construction,
starting APCO00044740

Application and certificate for
payment to APCC Construction from
Zitting Brothers Construction,
starting APCO00044724

Application and certificate for
payment to APCO Construction from
Zitting Brothers Construction,
starting APCO00044710

Application and certificate for
payment to APCO Construction from
Zitting Brothers Construction,
starting APCO00044695

Application and certificate for
payment to APCO Construction from
Zitting Brothers Construction,
starting APC0O00044678

Application and certificate for
payment to APCO Construction from
Zitting Brothers Construction,
starting APCOQ0044669

Application and certificate for
payment to APCO Coastruction from
Zitting Brothers Construction,
starting APCO00044645

Application and certificate for
payment to APCO Construction from
Zitting Brothers Construction,
starting APCO 106209

Billing summary, APCO 106189

Application and certificate for
payment to APCO Construction from

Page

152

158

161

163

164

168

170

172

180

182
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Zitting Brothers Construction,
starting ZBCI002037 through 2041

Application and certificate for
payment to APCO Construction from
Zitting Brothers Construction,
starting ZBCIN02032 through 2036

Document titled Camce Buildings 8 & 9,
APCO 104561 through 104562

Notice to All ManhattanWest
Subcontractors from APCO Construction,

with attachment, APCO 106288 AND
106287

INFORMATICN TO BE SUPPLIED
Page Line

108 24

188

190

191
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Deposition of MARY JO ALLEN
July 19, 2017
(Prior to the commencement of the deposition, all
of the parties present agreed to waive the statements
by the court reporter pursuant to Rule 30(b) (4) of the

Nevada Rules of Civil Procedure.)

Thereupon—-
MARY JO ALLEN,
was called as a witness, and having been previously
duly sworn, was examined and testified as follows:
(Exhibit 69 marked
for identification.)
EXAMINATION
BY MR. LAI:

0. Good morning, my name is I-Che Lai. I'm an
attorney with the law firm of Wilson Elser. My firm
represents Zitting Brothers in this case.

Could you state your full name for the
record.

A, Mary Jo Allen, M-a-r-y J-o A-l-l-e-n.

Q. Ms. Allen, you had your deposition taken
yvesterday; is that correct?

A, Yes, sir.

Q. Have you consumed any drugs, medication or
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Joint check was issued to the subs after July 2008,
correct?

A. Yes, sir.

Q. Do you know the reason why they wanted the
joint checks to be issued?

A. Yes, sir.

Q. What is the reason?

A, At that point when the checks were ready to
be issued, APCO was already terminated.

Q. When you say terminated, what do you mean by
that?

A. The owner terminated ocur contract on August
the 15th, 2008.

Q. Just to make sure I understand the time frame
then, you mentioned the owner terminated the contract
August 15, so what is the significance of August 21st,
20087?

A, That's when we left the project.

Q. So there was a time period between when APCO
was terminated and the point at which APCO left the
project?

A, That is correct.

Q. So what did APCO do during that time period
after it was terminated by the owner until August 21st?

A. I believe in the termination letter it gave
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them so many days.

Q. So many days to do what exactly?

A, To rectify some problems or something. It
wasn't my decision, sir. That was a legal decision.

Q. I understand. 1I'm not asking you why you
yourself decided to terminate. I'm not asking you
that. I'm trying to gain an understanding of that
six-day period between the 15th and 21st, what APCO did
at the project. You mentioned there were some
problems, correct?

A. Evidently.

Q. Do you recall what type of problems?

A It's not my scope of work.

Q. How much has APCO applied for payment from
Gemstone to date for their work on the project?

A. I don't have documents in front of me. I
can't tell you.

Q. Let me direct your attention to Exhibit Allen
70. Hopefully it will jog your memory. Should be in
front of you, Allen 70. We will look at page 40 of 50.
S0 does this refresh your recollection about how much

APCO has applied for payment from Gemstone?

A, Can you repeat your question that you're
asking?
Q. Sure, I'11 start over.
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the general contractor, correct?

A. Yes, sir.

Q. So it doesn't reflect any amount that would
come in after APCO left the project, correct?

A. Correct.

(Exhibit 85 marked
for identification.)

BY MR. LAI:

Q. Ms. Allen, the court reporter has handed you
a document marked Exhibit Allen 85. Do you recognize
this document?

A, No.

Q. So you've never seen this document before?

A. It's dated January of '06.

Q. I understand, so you've never seen this
document befcre?

Al Not to my knowledge.

Q. Do you know whether or not APCO has ever
received this document?

A. I haven't seen that, so I can't say that. Do
you have -- that's all I have.

MR. DABBIERI: I'm sorry, could I have the

name of that document and a control number, preferably
if you have an APCO number.

MR, LAI: Sure. Unfortunately, it's not an
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APCO number. It's an application and certificate for
payment. It has a Bates number of ZBCI 002037 through
2041.

MR. DABBIERI: Thank you.
BY MR. LAI:

Q. Let me direct your attention to the last
page, even though you haven't seen this document
before. Do you see near the middle of this page where
it indicates an item number beginning with Z-000-0017?

A, Yes.

Q. Are you familiar with these three rows here,
001, 2 and 47

A. Only number 1, sir. It was a change order
that was issued by APCO for installing windows for
41,000 dollars. The others, sir —-

Q. You don't recognize the other two —-- or three
actually, going to the bottom?

A. I didn't have anything to do with change
orders or the processing of change orders. I do know
that we submitted a bill for approximately 200,000
dollars. I don't know if you have it, and I don't know
where that relates to here, and they were not approved
by the owner.

Q. Let's take this by piecemeal so we have a

clear record of what's going on. Speaking with respect
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CERTIFICATE OF REPORTER
STATE OF NEVADA )
} s8s:
COUNTY OF CLARK )}

I, June W. Seid, a Certified Court Reporter
licensed by the State of Nevada, certify: That I
reported the deposition of MARY JO ALLEN, on Wednesday,
July 19, 2017, at 9:15 a.m.;

That prior to being deposed, the witness was
duly sworn by me to testify to the truth. That I
thereafter transcribed my said stenographic notes via
computer~aided transcription into written form, and
that the typewritten transcript is a complete, true and
accurate transcription of my said stenographic notes.
That review of the transcript was requested.

I further certify that I am not a relative,
employee or independent contractor of counsel or of any
of the parties involved in the proceeding; nor a person
financially interested in the proceeding; nor do I have
any other relationship that may reasonably cause my
impartiality to be gquestioned.

IN WITNESS WHEREOF, I have set my hand in my

office in the County of Clark, State of Nevada, this

YY) i

JUNE W. SEID, CCR NO. 485
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Marqguis Aurbach Coffing
Jack Chen Min Juan, Esq.
Nevada Bar No. 6367

Cody S. Mounteer, Esq.
Nevada Bar No. 11220
10001 Park Run Drive

Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
Jjvan{@maclaw.com
cmounteer{@maclaw.com
Attorneys for APCO Construction

ELECTRONICALLY SERVED
05/12/2017 11:53:21 AM

DISTRICT COURT

CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation,

Plaintiff,

VS,

GEMSTONE DEVELOPMENT WEST INC,,
A Nevada corporation,

Defendant.

AND ALL RELATED MATTERS

APCO CONSTRUCTION’S ANSWERS ']

A5T1228
X

Case No.:
Dept. No.:

Consolidated with:

AS574391; A574792; A577623; A583289;
AS587168; A5B0889; A584730; A589195;
AS595552; AS97089; A592826; AS89677,
AS596924; A584960; AG08717; AG0O8718; and
AS90319

'O ZITTING BROTHERS CONSTRUCTION

INC.’S FIRST REQUEST

[ FOR INTERROGATORIES

In accordance with NRCP 33, APCO Construction (hereinafter referred to as “APCO” or

“Plaintiff”), by and through its attorneys, Marquis Aurbach Coffing, hereby answers Zitting

Brothers Construction, Inc.’s (hereinafier referred to as “Defendant” or “Zitting Brothers™)

Request for Interrogatories as follows:

GENERAIL RESPONSES AND OBJECTIONS

1. Plaintiff objects to Defendant’s First Set of Interrogatories to the extent that they

attempt to impose burdens greater than those imposed by Rules 26 and 33 of the Nevada Rules

of Civil Procedure and/or to the extent they infringe upon the attorney-client privilege and/or the

attorney work-product doctrine.

Page 1 of 50
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2. Answers will be made on the basis of information and writings available to and
located by the Plaintiff upon reasonable investigation of its records. There may be other and
further information respecting the Interrogatories propounded by Defendant of which the
Plaintiff, despite its reasonable investigation and inquiry, are presently unaware. Thus, the
Plaintiff reserves the right to modify or enlarge any answer with such pertinent additional
information as it may subsequentily discover.

3. Many of the Interrogatories set forth herein are extremely, indeed unreasonably,
broad; therefore, responding to all generally requested information and the production of all
possible documents responsive to the Interrogatory wouid be an unreasonable burden upon the
Piaintiff. Likewise, many of the Interrogatories are compound, cumulative, vague, ambiguous,
lack proper foundation and/or seek information that is protected by the attomey-client privilege
and/or attorney-work product doctrine or other privileges or exemptions.

4. The Plaintiff objects to these Interrogatories to the extent that they impose upon
the Plaintiff greater duties than are contemplated under the Nevada Rules of Civil Procedure.

5. No incidental or implied admissions will be made nor shall be construed by the
answers. The fact that the Plaintiff may respond or object to any Interrogatory, or any part
thereof, shall not be deemed an admission that the Plaintiff accepts or admit the existence of any
fact set forth therein or assumed by such Interrogatory, or that such answer constitutes
admissible evidence. The fact that the Plaintiff responds to part of any Interrogatory is not to be
deemed a waiver by the Plaintiff of its objections, including privilege, to any other part of such
an Interrogatory.

6. Each Response to the Interrogatories will be subject to all objections as to the
competence, relevance, materiality, propriety and admissibility, and to any and all other
objections on any ground which would require the exclusion from evidence of any statement
herein as if any such statements were made by a witness present and testifying at a hearing or
trial in this matter, all of which objections and grounds are expressly reserved and may by

interposed at such hearings and trial as necessary.

Page 2 of 50
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7. The Plaintiff hereby adopts, by reference, the above General Objections and
incorporate each such objection as if it were fully set forth in each of the responses below.

8. Pursuant to Nevada law the Plaintiff reserves the right to amend/supplement its
answers herein as additional information becomes known to the Plaintiff through the discovery
process, including expert witness reports/opinions.

S. Further, the Plaintiffs specifically reserve the right to amend/supplement their
Responses herein as additional information becomes known to them through the discovery
process, including but not Hmited to, expert witness reports/opinions. Hence, no answer should
be construed to contain all responsive documents available to the Parties that could be utilized at
trial, or the current absence of a document should not be construed as any form of admission or
fodder for a motion to dismiss or for summary judgment. Last, as additional information
becomes available to the Parties, the nature and meaning of various documents previously
disclosed by Plaintiffs may further become responsive to any given Interrogatory, and as such,
the Plaintiffs reserves the right to amend their answers accordingly.

ANSWER TO INTERROGATORIES

INTERROGATORY NO. 1:

Identify and state with specificity the facts that yﬁu intend to rely upon to refute each
cause of action in Zitting Brothers” Complaint.
ANSWER TO INTERROGATORY NO. 1:

‘Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
vague, ambiguous, overly broad, unduly burdensome and oppressive because it seeks to force
APCO to “Identify and state with specificity the facts that you intend to rely upon to refute each
cause of action in Zitting Brothers’ Complaint.” Broad ranging interrogatories are improper
when they essentially subsume every fact in the case or every person having knowledge. See

Hiskett v. Wal-Mart Stores, Inc., 180 F.R.D. 403, 404 (D. Kan. 1998). (“Interrogatories should

not require the answering party to provide a narrative account of its case.”). Parties can hardly
know when they have identified “all” facts, persons, and documents with respect to anything —

particularly before the close of discovery, “How can the court make enforceable orders with
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INTERROGATORY NO. 6:

State with specificity the reasons why you have not paid Zitting Brothers the sums for the
work, material, and/or equipment that Zitting Brothers provided for the Project.
ANSWER TO INTERROGATORY NO. 6:

Pursuant to the terms of the Subcontract any payments to Ziiting Brothers were
specifically conditioned upon APCO’s actual receipt of payment from Gemstone for Zitting
Brothers’ work. Moreover, the Subcontract specifically provides that Zitting Brothers was
assuming the same risk thal Gemstone may become insolvent and not be paid for its work as
APCO assumed in entering into prime contract with Gemstone. Zitting Brothers further agreed
that APCO had no obligation to pay Zitting Brothers for any work performed by Zitting Brothers
until or unless APCO had actually been paid for such work by Gemstone. To date, APCO has not
been paid for the work performed, including the work performed by Zitting Brothers, In fact, due
to non-payment, APCO exercised ifs rights pursuant to NRS Chapter 624 and terminated the
prime contract with Gemstone and further terminated the Subcontract with Zitting Brothers.
Discovery is ongoing; APCO reserves the right to supplement or amend its response to this
Interrogatory as investigation, discovery, disclosure and analysis continues.
INTERROGATORY NO. 7:

State each and every fact that you rely on to support your position that any claim for
unjust enrichment against you is invalid.

ANSWER TO INTERROGATORY NO. 7:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
overly broad, unduly burdensome and oppressive because it seeks to force APCO to identify
“each and every fact” that APCO relied upon fo support its position that any claim for “unjust
enrichment against you is invalid.” Broad ranging written discovery is improper when it

essentially subsumes every fact in the case. See Hiskett v. Wal-Mart Stores, Inc., 180 F.R.D.

403, 404 (D. Kan. 1998); Safeco of Am. V. Rawstron, 181 F.R.D). 441, 447048 (C.D. Cal. 1998);
Lawrence v. First Kan, Bank & Trust Co., 169 F.R.D. 657, 660-63 (D. Kan. 1996)(same); Hilt v.

SFC, Inc., 170 F.R.D. 182, 186-87 (D. Kan. 1997). APCO further objects to this Interrogatory on
Page 9 of 50
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(“Interrogatories should not require the answering party to provide a narrative account of its
case.”). Parties can hardly know when they have identified “all” facts, persons, and documents
with respect to anything — particularly before the close of discovery. “How can the court make
enforceable orders with reference to ‘all’ of anything?” Often, the relevance of a particular fact
to a particular issue is not known until clarified and put into context by testimony at deposition
or trial. Such a question places the responding party in an impossible position. See id.; Safeco of

Am, V. Rawstron, 181 FR.D. 441, 447048 (C.D. Cal. 1998){finding unreasonable an

interrogatory calling for all facts sapporting denial of a request for admission); Lawrence v. First

Kan. Bank & Trust Co., 169 FR.D. 657, 660-63 (D. Kan. 1996)(same); Hilt v. SFC, Inc., 170

F.R.D. 182, 186-87 (D. Kan. 1997){finding unduly burdensome an interrogatory seeking to
require plaintiff to state ‘each and every fact’ supporting allegations of a complaint).

Subject to and without waiving any objections, See Response to Interrogatory No. 1, 6
and 7 above, which are incorporated herein by this reference. Also, see documents identified by
Bate Stamp No. APC000000001'® through APC000078992 and APCO104200 through 104234,
whick APCO has deposited into a depository established by APCO for this litigation matter with
Litigation Services and/or are hereby made available for review and copying (at requestor’s
expense) at a mutually agreeable time and place. Discovery is ongoing. APCOQ reserves the right
to supplement or amend its Response to this Interrogatory as investigation, discovery, disclosure
and analysis continues,

e
Dated this {T'day of May, 2017.
MARQUIS AURBACH COFFING
By i v
Jack Chen Min Juan, Esq. ™~
Nevada Bar No. 6367
Cody S. Mounteer, Esq.
Nevada Bar No. 11220
10001 Park Run Drive

Las Vegas, Nevada 89145
Attorreys for APCO ConstructionAPCO

1% See Footnote No. 1.
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ELECTRONICALLY SERVED
RSPN 04/30/2010 03:01:56 PM

Steven .. Morris, Esq.

Nevada Bar No. 7454

Zachariah B. Parry, Esq,

Nevada Bar No. 11677

WOODBURY, MORRIS & BROWN

701 N. Green Valley Parkway, Suite 110
Henderson, Nevada 89074
slmortis@wmb-law.net
zparry(@wmb-law.net

€702) 933-0777

Attorneys for

Camca Pacific Construction Company, Inc, and
Fidelity and Deposit Company of Maryland

DISTRICT COURT

CLARK COUNTY, NEVADA

Inre: Case No: A571228

Dept. No: XXV
Manhattan West Mechanics® Lien Litigation

And All Consolidated Cases

CAMCO’S RESPONSES TO ZITTING BROTHERS CONTRUCTION, INC.'S
INTERROGATORIES

CAMCO PACIFIC CONSTRUCTION COMPANY, INC. (hereinafter “Camea”) by and
through its attorneys, Steven L. Morris, Bsq. Zachariah B,, Parry, Esq. of the law firm of
Woodbury, Morris & Brown responds to ZITTING BROTHERS CONSTRUCTION, INC.’S
INTERROGATORIES as follows:

GENERAL OBJECTIONS

Cameo generally objects to Defenddrit’s Tiiteriogatories off the grounds that the Régests |

are burdensome, oppressive, compound, vague, and ambiguous. To the extent that any
Interrogatory seeks information which is protected by the attorney-client privilege and/or
atforney work-product doctrine, Camco declines to provide such information. To the extent that
any Interrogatory seeks constitutionally or statutorily protected, proprietary or confidential
information, Camco also declines to provide such information. To the extent that any
Interrogatory seeks information that may constitute an invasion of a right of privacy based upon
asty statutory or common-law right of privacy, Camco declines to produce any such information

without an appropriate protective order.

AA 002410
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Camco has not fully completed its investigation of the facts relating to this case, has not
completed discovery in this action, and has not completed preparation for trial. Thercfore,
Cameo’s responses are based on Cameo’s knowledge, information and belief al this time. 1t is
anlicipated that further discovery, independent investigation, legal research and analysis will
supply additional facts and documents, add meaning to known facts or documents, as well as
establish entirely new factual conclusion and legal contentions, all of which may lead o
substantial additions to, changes in, and variations from the facts herein sct forth. The
responses contained herein are made in a good faith effort to supbly as much factual
information, and as much specification of legal contentions as are presently known, but should
in no way be to the prejudice of Camco in relation to further discovery, research or analysis.

INTERROGATORY NO. 1: Describe in detail what your role was for the Project.

RESPONSE:
Please see lefter dated April 28, 2009, which is labeled CAMCO-MW 00079-00037.

INTERROGATORY NQ. 2: State the amount of any payments you or Gemstone made

to Zitting Brothers, the date and manner in which each payment was made, and at what stage of
completion the Project was in at the time of each payment.

RESPONSE:

Camco did not make any payments to Ziiling Brothers. For information on payments
made by Gemstone, please see CAMCO-MW 00045 - 01288,

INTERROGATORY NO. 3: State the amount of any payments to you by Gemstone,
the date and manner in which each payment was made, and at what slage of completion the
Project was in at the time of each payment.

Please see CAMCO-MW 00045 - 01288.

INTERROGATORY NO. 4: State whether any amounts paid fo you by Gemstone

included amounts for work completed by Zitting Brothers.

Page 2 of 9
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RESPONSE: _
No payments made fo Cameo by Gemstone included amounts for work completed by
Zitting Brothers or any other subcontractor.

INTERROGATORY NO. 5: Do you contend that the value of the unpaid work,

material, and/or equipment furnished or supplied by Zilting Brother is less than the amount set
forth in Zitting Borthers” mechanic’s lien? If so, please state:
a) the basis for your contention including all facts, witness, or documents you rely
on in support of your contention;
b) how much you coatend the work and equipment provided bjr Zitting Brothers is
actually valued at;
¢} the manner in which you calculated the value of the work, maferials, and/or
equipment provided by Zitting Brothers;
RESPONSE:
Camco is without sufficient knowledge or information to respond to this request,
Discovery is ongoing, and Camico reserves the right to supplement this response.

fNTERROGATORY NO. 6; Describe in detail your involvement with Zitting Brothers

at the Project,

RESPONSE;

To the extent that Camco was involved with Zitting Brothers at all at the Project, it
would have been limited lo coordinating the scheduling of the subcontractors.

INTERROGATORY NO. 7: If you contend that a legally enforcement agreement was

created between Zitting Brother and Camco Pacific Construction Corpany, Inc (*Camco”),
please identify the nature and scope of the agreement, and list each and every fact yourely on lo
support your conclusion,

RESPONSE:

Cameco did not have an agreement with Zitting Brothers.

INTERROGATORY NQ. 8: If you contend that the legal agreement identified in

Page3 of 9
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Contractor.

INTERROGATORY NOQ. 25: Identify the date you started work, the time frame during

which you provided work, and describe the work that you performed at the Project.
RESPONSE:
Augusl 15,2008 - December 15, 2008. Fora description of Camco’s work, please see
documents labeled CAMCO-MW 00029 - 00037,

YERIFICATION
DATED this 30th day of April 2010.

DAVIDE. PARRY

Subrnitted by:
WOODBURY, MORRIS & BROWN

£ Zackariak B. Parry

Steven L. Morris, Esq.

Nevada Bar No. 7454

Zachariah B. Parry, Esq.

Nevada Bar No. 11677

701 N. Green Valley Parkway, Suite 110
Henderson, Nevada 839074

(702) 933-0777

CERTIFICATE OF MAILING

I hereby certify that on the 30th day of April 2010, I served a true and correct copy of
Camco’s Responses to Zitting Brothers’ Interrogatories on all partics registered to receive

electronic service for the above-captioned case by serving the same via Wiznet.

/3/ Zachariah B. Parry
Employee of WOODBURY, MORRIS & BROWN
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IN THE SUPREME COURT OF THE STATE OF NEVADA

APCO CONSTRUCTION, INC., A
NEVADA CORPORATION,

Appellant,
VS.

ZITTING BROTHERS CONSTRUCTION,
INC.,

Respondent.

Electronically Filed

Apr 15 2019 02:46 p.m.
75197EIizabeth A. Brown

Clerk of Supreme Court

Case No.:

Appeal from the Eighth Judicial
District Court, the Honorable Mark
Denton Presiding

APPELLANT’S APPENDIX

(Volume 10, Bates Nos. 2167-2413)

Marquis Aurbach Coffing
Micah S. Echols, Esqg.
Nevada Bar No. 8437
Cody S. Mounteer, Esq.
Nevada Bar No. 11220
Tom W. Stewart, Esq.
Nevada Bar No. 14280
10001 Park Run Drive

Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
mechols@maclaw.com
cmounteer@maclaw.com
tstewart@maclaw.com

Spencer Fane LLP

John Randall Jefferies, Esq.
Nevada Bar No. 3512
Mary E. Bacon, Esq.
Nevada Bar No. 12686

300 S. Fourth Street, Suite 950
Las Vegas, NV 89101
Telephone: (702) 408-3400
Facsimile: (702) 408-3401
rjeffries@spencerfane.com
mbacon@spencerfane.com

Attorneys for Appellant, APCO Construction, Inc.
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INDEX TO APPELLANT’S APPENDIX

Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

10/24/2008 | Atlas Construction Supply, Inc.’s 1 |AA1-16
Complaint

10/30/2008 | Ahern Rentals, Inc.’s Complaint 1 |AA17-30

11/19/2008 | Platte River Insurance Company’s Answer | 1 | AA 31-45
and Crossclaim

12/08/2008 | APCO Construction’s First Amended 1 | AA46-63
Complaint

02/06/2009 | Cabinetec’s Statement and Complaint 1 |AA64-73

02/23/2009 | Uintah’s Complaint 1 |AA74-80

02/24/2009 | Tri-City Drywall, Inc.’s Statement and 1 |AA81-88
Complaint

03/02/2009 | Noorda Sheet Metal Company’s Statement | 1 | AA 89-165
and Complaint

03/06/2009 | Camco Pacific Construction Company’s 1 | AA166-172
Answer and Counterclaim

03/10/2009 | The Masonry Group Nevada’s Complaint 1 | AA173-189

03/11/2009 | PCI Group, LLC Complaint 1 |[AA190-196

03/12/2009 | APCO Construction’s Answer to Steel 1 |[AA197-216
Structures, Inc, and Nevada Prefab
Engineers, Inc.’s Amended Statement and
Crossclaim

03/12/2009 | Cell-Crete Fireproofing of Nevada, Inc.’s 1 | AA217-233
Statement and Complaint

03/20/2009 | Steel Structures, Inc. and Nevada Prefab 1 | AA234-243
Engineers, Inc.’s Second Amended
Statement and Complaint

03/24/2009 | Insulpro Projects, Inc.’s Statement 2 | AA244-264

03/26/2009 | APCO Construction’s Statement and 2 | AA 265-278

Complaint
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Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

03/27/2009 | Dave Peterson Framing, Inc.’s Statement, 2 | AA279-327
Complaint, and Third-Party Complaint

03/27/2009 | E&E Fire Protection, LLC’s Statement, 2 AA 328-371
Complaint, and Third-Party Complaint

03/27/2009 | Professional Doors and Millworks, LLC’s 2 AA 372-483
Statement, Complaint, and Third-Party
Complaint

04/03/2009 | Hydropressure Cleaning, Inc.’s Statement 3 |AA484-498
and Complaint

04/03/2009 | Ready Mix, Inc.’s Statement and First 3 [AA499-510
Amended Complaint

04/06/2009 | EZA P.C. dba Oz Architecture of Nevada, | 3 | AA511-514
Inc.’s Statement

04/07/2012 | Accuracy Glass & Mirror Company, Inc.’s | 3 | AA 515-550
Complaint

04/08/2009 | John Deere Landscapes, Inc.’s Statement, 3 AA 551-558
Complaint, and Third-Party Complaint

04/14/2009 | Helix Electric of Nevada, LLC’s Statement | 3 AA 559-595
and Third-Party Complaint

04/17/2009 | Republic Crane Service, LLC’s Complaint AA 596-607

04/24/2019 | Bruin Painting’s Statement and Third-Party | 3 | AA 608-641
Complaint

04/24/2009 | HD Supply Waterworks, LP’s Statement 3 | AA642-680
and Third-Party Complaint

04/24/2009 | The Pressure Grout Company’s Statement | 3 | AA 681-689
and Complaint

04/27/2009 | Heinaman Contract Glazing’s Complaint AA 690-724

04/28/2009 | WRG Design, Inc.’s Statement and Third- AA 725-761

Party Complaint
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Date

DOCUMENT DESCRIPTION

Vol.

Bates Nos.

04/29/2009

APCO Construction’s Answer to Cell-Crete
Fireproofing of Nevada, Inc.’s Statement
and Complaint and Crossclaim

AA 762-784

04/29/2009

Executive Plastering, Inc.’s Statement

AA 785-792

04/30/2009

Zitting Brothers Construction, Inc.’s
Complaint Re: Foreclosure

AA 793-810

05/05/2009

Camco Pacific Construction Company, Inc.
and Fidelity and Deposit Company of
Maryland’s Answer to Noorda Sheet Metal
Company’s Third-Party Complaint and
Camco Pacific Construction’s
Counterclaim

AA 811-828

05/05/2009

Camco Pacific Construction Company, Inc.
and Fidelity and Deposit Company of
Maryland’s Answer to Professional Doors
and Millworks, LLC’s Third-Party
Complaint and Camco Pacific
Construction’s Counterclaim

AA 829-846

05/05/2009

Camco Pacific Construction Company, Inc.
and Fidelity and Deposit Company of
Maryland’s Answer to E&E Fire
Protection, LLC’s Third-Party Complaint
and Camco Pacific Construction’s
Counterclaim

AA 847-864

05/05/2009

Camco Pacific Construction Company, Inc.
and Fidelity and Deposit Company of
Maryland’s Answer to The Masonry Group
Nevada, Inc.’s Complaint and Camco
Pacific Construction’s Counterclaim

AA 865-882
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Date

DOCUMENT DESCRIPTION

Vol.

Bates Nos.

05/05/2009

Camco Pacific Construction Company, Inc.

and Fidelity and Deposit Company of
Maryland’s Answer to Cabinetec, Inc.’s
Complaint and Camco Pacific
Construction’s Counterclaim

AA 883-899

05/05/2009

Graybar Electric Company, Inc.’s
Complaint

AA 900-905

05/05/2009

Olson Precast Company’s Complaint

AA 906911

05/13/2009

Fast Glass, Inc.’s Statement

AA 912957

05/14/2009

HD Supply Construction Supply, LP dba
White Cap Construction Supply, Inc.’s
Complaint

AA 958-981

05/15/2009

Camco Pacific Construction Company, Inc.

and Fidelity and Deposit Company of
Maryland’s Answer to Insulpro Projects,
Inc.’s Complaint and Camco Pacific
Construction’s Counterclaim

AA 982-999

05/19/2009

Terra South Corporation dba Mad Dog
Heavy Equipment’s Statement and Third-
Party Complaint

AA 1000-1008

05/20/2009

Ahern Rental, Inc.’s Statement and
Complaint

AA 1009-1018

05/20/2009

Southwest Air Conditioning, Inc.’s
Statement

AA 1019-1024

05/27/2009

Ferguson Fire & Fabrication, Inc.’s
Statement and Complaint

AA 1025-1033

05/27/2009

Republic Crane Service, LLC’s Amended
Statement

AA 1034-1044

05/29/2009

Pape Material Handling dba Pape Rents’
Statement and Complaint

AA 1045-1057

05/29/2009

Selectbuild Nevada, Inc.’s Statement

AA 1058-1070
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Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

06/01/2009 | Buchele, Inc.’s Statement 5 AA 1071-1082

06/01/2009 | Renaissance Pools & Spas, Inc.’s Statement AA 1083-1094

06/03/2009 | Executive Plastering, Inc.’s First Amended | 5 | AA 1095-1105
Complaint

06/10/2009 | APCO Construction’s Answer to Zitting 5 | AA1106-1117
Brothers Construction, Inc.’s Complaint

06/12/2009 | Supply Network dba Viking Supplynet’s 5 |AA1118-1123
Statement and Complaint

06/15/2009 | Las Vegas Pipeline, LLC’s Statement and 5 | AA1124-1130
Complaint

06/16/2009 | Creative Home Theatre, LLC’s Statement 5 AA 1131-1138

06/23/2009 | Inquipco’s Statement and Complaint 5 | AA1139-1146

06/24/2009 | Accuracy Glass & Mirror’s First Amended | 5 | AA 1147-1161
Complaint

06/24/2009 | Bruin Painting’s Amended Statement and 5 | AA1162-1173
Third-Party Complaint

06/24/2009 | HD Supply Waterworks’ Amended 5 |AA1174-1190
Statement and Third-Party Complaint

06/24/2009 | Heinaman Contract Glazing’s Amended 5 | AA1191-1202
Statement and Third-Party Complaint

06/24/2009 | Helix Electric of Nevada, LLC dba Helix 6 | AA1203-1217
Electric’s Amended Statement and Third-
Party Complaint

06/24/2009 | WRG Design, Inc.’s Amended Statement 6 |AA1218-1233
and Third-Party Complaint

06/23/2009 | Ahern Rentals, Inc.’s First Amended 6 AA 1234-1255
Statement and Complaint

07/07/2009 | The Masonry Group Nevada, Inc.’s 6 | AA1256-1273

Statement and Complaint
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Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

07/09/2009 | Northstar Concrete, Inc.’s Statement and 6 AA 1274-1288
Complaint

07/10/2009 | Camco Pacific Construction Company, 6 |AA1289-1310
Inc.’s Statement and Complaint

7/22/2009 | Granite Construction Company’s Statement | 6 | AA 1311-1318
and Complaint

08/10/2009 | HA Fabricators, Inc.’s Complaint 6 | AA1319-1327

08/18/2009 | Club Vista Financial Services, LLC and 6 | AA1328-1416
Tharaldson Motels II, Inc.’s Answer to
Camco Pacific Construction Company,
Inc.’s Statement and Complaint and
Counterclaim

08/28/2009 | Custom Select Billing, Inc.’s Statementand | 6 | AA 1417-1443
Complaint

09/09/2009 | Camco Pacific Construction Company, 7 | AA 1444-1460
Inc.’s Answer to Las Vegas Pipeline,
LLC’s Statement and Complaint and
Camco Pacific Construction Company,
Inc.’s Counterclaim

09/10/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1461-1484
and Fidelity and Deposit Company of
Maryland’s Answer to Dave Peterson
Framing, Inc.’s Statement and Complaint
and Camco Pacific Construction Company,
Inc.’s Counterclaim

09/10/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1485-1505
and Fidelity and Deposit Company of
Maryland’s Answer to Northstar Concrete,
Inc.’s Statement and Complaint and Camco
Pacific Construction Company, Inc.’s
Counterclaim
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Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

09/10/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1506-1526
and Fidelity and Deposit Company of
Maryland’s Answer to Tri-City Drywall,
Inc.’s Statement and Complaint and Camco
Pacific Construction Company, Inc.’s
Counterclaim

09/11/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1527-1545
and Fidelity and Deposit Company of
Maryland’s Answer to Accuracy Glass &
Mirror Company, Inc.’s Complaint and
Camco Pacific Construction Company,
Inc.’s Counterclaim

09/11/2009 | Camco Pacific Construction Company, 7 | AA 1546-1564
Inc.’s Answer to Bruin Painting
Corporation’s Statement and Third-Party
Complaint and Camco Pacific Construction
Company, Inc.’s Counterclaim

09/11/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1565-1584
and Fidelity and Deposit Company of
Maryland’s Answer to Heinaman Contract
Glazing’s Statement and Third-Party
Complaint and Camco Pacific Construction
Company, Inc.’s Counterclaim

09/11/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1585-1604
and Fidelity and Deposit Company of
Maryland’s Answer to WRG Design, Inc.’s
Statement and Third-Party Complaint and
Camco Pacific Construction Company,
Inc.’s Counterclaim
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Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

09/25/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1605-1622
and Fidelity and Deposit Company of
Maryland’s Answer to Nevada Prefab
Engineers, Inc.’s Statement and Complaint
and Camco Pacific Construction Company,
Inc.’s Counterclaim

09/25/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1623-1642
and Fidelity and Deposit Company of
Maryland’s Answer to Steel Structures,
Inc.’s Second Amended Statement and
Complaint and Camco Pacific Construction
Company, Inc.’s Counterclaim

09/30/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1643-1650
Answer to Executive Plastering, Inc.’s First
Amended Complaint and Camco Pacific
Construction Company, Inc.’s
Counterclaim

10/19/2009 | APCO Construction’s Answer to HA 7 AA 1651-1673
Fabricators, Inc.’s Answer, Counterclaim,

and Third-Party Complaint

11/13/2009 | Stipulation and Order for Dismissal of Steel | 7 | AA 1674-1675
Structures, Inc.’s Complaint Against

Camco Pacific Construction, and Camco’s
Counterclaim Against Steel Structures, Inc.

12/23/2009 | Harsco Corporation’s Second Amended 7 | AA1676-1684
Complaint

01/22/2010 | United Subcontractors, Inc. dba Skyline 7 | AA 1685-1690
Insulation’s Complaint

04/05/2010 | Interstate Plumbing & Air Conditioning, 8 |AA1691-1721
LLC’s Statement and Complaint
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DOCUMENT DESCRIPTION

Vol.

Bates Nos.

04/13/2010

Camco Pacific Construction Company, Inc.
and Fidelity and Deposit Company of
Maryland Answer to Cactus Rose’s
Statement and Complaint and Camco
Pacific Construction Company, Inc.’s
Counterclaim

AA 1722-1738

07/01/2010

Stipulation and Order for Dismissal with
Prejudice of Claims Asserted by Select
Build Nevada, Inc. Against APCO
Construction

AA 1739-1741

05/23/2013

Notice of Entry of Order Approving Sale of
Property

AA 1742-1808

04/14/2016

Notice of Entry of Order Releasing Sale
Proceeds from Court-Controlled Escrow
Account

AA 1809-1818

10/07/2016

Special Master Report Regarding
Remaining Parties to the Litigation, Special
Master Recommendation and District Court
Order Amending Case Agenda

AA 1819-1822

05/27/2017

Notice of Entry of Order

AA 1823-1830

07/31/2017

Zitting Brothers Construction, Inc.’s
Motion for Partial Summary Judgment
Against APCO Construction

10

AA 1831-1916
AA 1917-2166
AA 2167-2198

08/02/2017

Peel Brimley Lien Claimants’ Motion for
Partial Summary Judgment Precluding
Defenses Based on Pay-If-Paid Agreements
and Ex Pate Application for Order
Shortening Time

10

AA 2199-2263

08/21/2017

APCO Construction’s Opposition to Zitting
Brothers Construction Inc.’s Partial Motion
for Summary Judgment

10

AA 2264-2329
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Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

08/21/2017 | APCO’s opposition to Peel Brimley MSJ 10 | AA 2330-2349

09/20/2017 | Order Granting Plaintiff’s Motion to 10 | AA 2350-2351
Dismiss
09/28/2017 | Peel Brimley Lien Claimants’ Reply to 10 | AA 2352-2357

Oppositions to Motion for Partial Summary
Judgment Precluding Defenses Based On
Pay-If-Paid Agreements

09/29/2017 | Zitting Brothers Construction, Inc.’s Reply | 10 | AA 2358-2413
In Support of Motion for Partial Summary
Judgment Against APCO Construction

10/05/2017 | Recorder’s Transcript of Hearing RE: All 11 | AA 24142433
Pending Motions

11/06/2017 | Zitting Brothers Construction, Inc.’s 11 | AA 2434-2627
Motion in Limine to Limit the Defenses of
APCO Construction to the Enforceability of
Pay-If-Paid Provision

11/06/2017 | APCO’s Supplemental Briefing in 12 | AA 2628-2789
Opposition to Zitting Brothers
Construction, Inc.’s Motion for Partial
Summary Judgment Against APCO
Construction. Inc.

11/14/2017 | APCO Construction’s Opposition to Zitting | 12 | AA 2790-2851
Brothers Construction, Inc.’s Motion in

Limine to Limit the Defenses of APCO 13 | AA2852-3053
Construction to the Enforceability of a Pay- | 14 | AA 3054-3108
If-Paid Provision

11/16/2017 | Zitting Brothers Construction, Inc.’s Reply | 14 | AA 3109-3160
in Support of Motion in Limine to Limit the
Defenses of APCO Construction (“APCO”)
to the Enforceability of Pay-1f-Pay
Provision
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11/16/2017 | Recorder’s Transcript of Hearing RE: All 14 | AA 3161-3176
Pending Motions

11/16/2017 | Zitting Brothers Construction, Inc.’s 14 | AA 3177-3234
Response to APCO Construction’s
Supplemental Opposition to Zitting
Brothers Construction, Inc.’s Motion for
Partial Summary Judgment

11/27/2017 | Decision 14 | AA 3235-3237

12/05/2017 | Court Minutes Granting Zitting MIL 14 | AA 3238

12/29/2017 | Findings of Fact Conclusions of Law, and 14 | AA 3239-3249
Granting Zitting Brothers Construction,
Inc.’s Motion for Partial Summary

Judgment Against APCO Construction

01/02/2018 | Order Granting Peel Brimley Lien 14 | AA 3250-3255
Claimants’ Motion for Partial Summary
Judgment Precluding Defenses Based on
Pay-If-Paid Agreements

01/02/2018 | Notice of Entry of Order Granting Zitting 14 | AA 3256-3268
Brothers Construction, Inc.’s MSJ

01/03/2018 | Notice of Entry of Order Granting Peel 14 | AA 3269-3280
Brimley MSJ

01/04/2018 | Motion for Reconsideration of Court’s 15 | AA 3281-3517
Order Granting Peel Brimley Lien 16 | AA 3518-3633

Claimants’ Partial Motion for Summary
Judgment to Preclude Defenses Based on
Pay If Paid Provisions on an Order
Shortening Time
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01/08/2018 | Motion for Reconsideration of Court’s 16 | AA 3634-3763
Order Grqntmg Zl:[tmg B.rothers' 17 | AA 3764-4013
Construction, Inc.’s Partial Motion for
Summary Judgment and Ex Parte 18 | AA 40144253

Application for Order Shortening Time and | 19 | AA 4254-4344
to Exceed Page Limit

01/09/2018 | Plaintiff in Intervention, National Wood 19 | AA 4345-4350
Products, Inc.’s Opposition to APCO
Construction’s Motion for Reconsideration
of the Court’s Order Granting Peel Brimley
Lien Claimants’ Motion for Partial
Summary Judgment to Preclude Defenses
of Pay if Paid Provisions

01/09/2018 | Peel Brimley Lien Claimants’ Opposition 19 | AA 43514359
to APCO Construction’s Motion for
Reconsideration of Order Granting Partial
Summary Judgment Precluding Defenses
Based on Pay-If-Paid Agreements

01/10/2018 | APCO’s Reply in Support of Motion for 19 | AA 43604372
Reconsideration of Court’s Order Granting
Peel Brimley Lien Claimants’ Partial
Motion for Summary Judgment to Preclude
Defenses Based on Pay-If-Paid Provisions
on an Order Shortening Time

01/10/2018 | Zitting Brothers Construction, Inc. 19 | AA 4373-4445
Opposition to APCO Construction, Inc.’s
Motion for Reconsideration of Court’s
Order Granting Zitting Brothers
Construction’s Partial Motion for Summary
Judgment

01/11/2018 | Recorder’s Transcript of Hearing RE: All 19 | AA 44464466
Pending Motions
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01/19/2018 | Order Denying APCO Construction’s 19 | AA 4467-4468
Motion for Reconsideration of Court’s
Order Granting Partial Summary Judgment
Precluding Defenses Based on Pay-If-Paid
Agreements

01/19/2018 | Notice of Entry of Order Denying APCO’s | 19 | AA 4469-4473
motion for reconsideration of Peel Brimley
Order

01/25/2018 | Order Denying APCO Construction’s 19 | AA 4474-4475
Motion for Reconsideration of Order
Granting Zitting Brothers Construction,
Inc.’s Partial Motion for Summary
Judgment

01/29/2018 | Memorandum in Support of APCO 19 | AA 4476-4487
Construction, Inc.’s Payment of Attorney’s 3
Fees, Costs, and Interest to Zitting Brothers 20 | AA 4488-4689
Construction, Inc.

01/31/2018 | Notice of Entry of Order Denying APCO 20 | AA 4690-4693
Construction, Inc.’s Motion for
Reconsideration of Court’s Order Granting
Zitting Brothers Construction, Inc.’s Partial
Summary Judgment

02/05/2018 | 2018 Stipulation and Order to Dismiss 20 | AA 4694-4695
Third Party Complaint of Interstate
Plumbing & Air Conditioning, LLC
Against APCO Construction, Inc. with
Prejudice

02/16/2018 | Notice of Appeal 20 | AA 4696-4714
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02/16/2018 | APCO Construction, Inc.’s Opposition to 20 | AA 47154726
Zitting Brothers, Inc.’s Memorandum in 21 | 4740

Support of APCO Construction Inc.’s
Payment of Attorneys’ Fees, Costs and
Interest to Zitting Construction Brothers,
Inc.

02/26/2018 | Zitting Brothers Construction Inc.’s Reply | 21 | AA 47414751
in Support of its Memorandum in Support
of APCO Construction, Inc.’s Payment of
Attorneys’ Fees, Costs, and Interest

02/27/2018 | Notice of Appeal 21 | AA 47524976
22 | AA 4977-5226
23 | AA 5227-5288

05/04/2018 | Order Regarding Plaintiff’s Motion to Stay | 23 | AA 5289-5290
Pending Entry of Final Judgment Pursuant
to NRCP 62(B) and 62(H) on Order
Shortening Time

05/08/2018 | Order Determining Amount of Zitting 23 | AA 52915293

Brothers Construction, Inc.’s Attorney’s
Fees, Costs, and Prejudgment Interests

05/11/2018 | Notice of Entry of Order Determining 23 | AA 52945298
Amount of Zitting Brothers Construction,
Inc.’s Attorney’s Fees, Costs, and
Prejudgment Interest

05/23/2018 | Judgment in Favor of Zitting Brothers 23 | AA 5299-5300
Construction, Inc.

05/24/2018 | Notice of Entry of Judgment in Favor of 23 | AA5301-5304
Zitting Brothers Construction, Inc.

06/08/2018 | Amended Notice of Appeal 23 | AA 53055476
24 | AA5477-5724
25 | AA5725-5871
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06/08/2018 | Plaintiff’s Motion for 54(b) Certification 25 | AA5872-5973

and for Stay Pending Appeal on Order 26 | AA 59746038
Shortening Time
06/19/2018 | Zitting Brothers’ Construction, Inc.’s 26 | AA 6039-6046

Limited Opposition to APCO Construction,
Inc.’s Motion for 54(b) Certification and
for Stay Pending Appeal on Order
Shortening Time

06/26/2018 | Recorder’s Transcript of Hearing RE: 26 | AA 6047-6051
Plaintiff’s Motion for 54(b) Certification
and for Stay Pending Appeal on Order
Shortening Time

07/30/2018 | Order Granting Motion for 54(b) 26 | AA 60526054
Certification and for Stay Pending Appeal

07/31/2018 | Notice of Entry of Order 26 | AA 6055-6063

08/08/2018 | Second Amended Notice of Appeal 26 | AA 6064-6180

27 | AA 6181-6430
28 | AA 64316679
29 | AA 6680-6854

Docket of District Court Case 30 | AA 68556941
No. 08A571228
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RESY

Michael M. Edwards, Esq.
Nevada Bar No. 006281
Reuben H. Cawley, Esy.
Nevada Bar No. 009384 -

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP

415 South Sixth Street, Suite 300

Las Vegas, NV 89101

(702) 382-1414; FAX (702) 382-1413
michacledwards@wilsonelser.com
reuben-cawley@@wilsonelser.com
Alttorneys for Plaintdl

Zriting Brothers Construction, Inc.

DISTRICT COURY
CLARK COUNTY, NEVADA

ZITTING BROTHERS CONSTRUCTION, INC., 2
Utah corporation,

Plaintiff,

GEMSTONE DEVELOPMENT WEST, INC., a
Nevada Corporation, APCC CONSTRUCTION, a
Nevada corporation; and DOES 1 through X; ROE
CORPORATIONS 1 through X; BOE BONDING
COMPANIES [ through X and LOE LENDERS 1
through X, inclusive,

Defendants.

AND ALL RELATED MATTERS,

1 BRIGINAL

TO: APCO CONSTRUCTION; and

TO: Gwen Rutar Mullins, Esq. of Howard & Howard Atlorneys PLLC, ils allormey of record

COMES NOW PlainG{f Zitting Brothers Construction, Inc., (“Zitting Brothers™), by and
through ils counsel of record, Michael M. Edwards, Iisq., and Rouben H. Cawiey, Esq., ol the law

firm of Wilson, Elser, Moskowitz, Edelman & Dicker, LLP, purstant to NRCP 30 responds to

Plaiatiff’s Interrogatories as follows:
Iva
i

709201

)
)
)
)
)
)
)
)
)
)
}
)
)
)
)
J
}
)
)
)
)

ELECTRONICALLY SERVED
04/09/2010 03:45:36 PM

CASE NO. A571228
DEPT NO. XTIV

Consolidate with:

ASTITOZ, A574391, A577623, ASS0889
AS5B83289, AS84730, A587168, AS89195
AS589195, A589677, AS97089

ZETTING BROTHERS
CONSTRUCTION, INC.’S RESPONSIKS
TO APCO CONSTRUCTEONS
INTERROGATORIES

AA 002168



I || RESP

Michacl M. Edwards, Hsq.

2 || Nevada Bar No. 006281

Reuben H, Cawley, Esq.

3 i| Nevada Bar No. 009384

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
4 1415 South Sixth Strect, Suite 300

Las Vegas, NV 8911

5 ||(702) 382-1414; FAX (702) 382-1413
michael.edwardswilsonelser.com
6 1 reuben.cawleyimwilsonelser.com
Attorneys for Plaintiff

7 1 Zitting Brothers Construction, Inc.

8
DISTRICT COURT
9
CLARK COUNTY, NEVADA
10

CASE NO. A571228

ZITTING BROTHERS CONSTRUCTION, INC., a
DEPT NQO. XTIV

1t |{ Utah corporation,

Consolidate with:

ASTIT92, AS74391, A577623, AS80889
AS583289, ASB4730, ASBT108, ASB919S
A589195, AS89677, AS07089

12 Plaintilf,

)
)
)
)
)
}
)
GEMSTONE DEVELOPMENT WEST, INC,, a )
15 || Nevada Corporation, APCO CONSTRUCTION, a ) ZITTING BROTHERS
|| Nevada corporation; and DOES I through X; ROE ) CONSTRUCTION, INC.’S RESPONSES
16 | CORPORATIONS 1 through X; BOE BONDING ) TO APCO CONSTRUCTIONS
}
)
)
)
)
)
)
)
)

17 {] through X, inclusive,

I8 Defendants.

19

o AND ALL RELATED MATTERS.
H

21

2o TO: APCO CONSTRUCTION; and

213 11 TO: Gwen Rutar Mullins, Bsq. of Howard & Howard Attorneys PLLC, its attorney of record

24 COMES NOW Plaintiff Zitting Brothers Construction, Inc., (“Zitting Brothers™), by and
25 || through iis counsel of record, Michael M. Edwards, lsq., and Reuben 1. Cawley, Esq., of the law

firm of Wilson, Iser, Moskowitz, Edelman & Dicker, LLP, pursnant to NRCP 30 vesponds to

26

27 Plaintif{’s Interrogatories as follows:
|y

28 i1

170920.1
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! GENERAL OBJECTIONS

? ach Response provided herein is subjeet (o the general objections set forth below (the

’ “General Objections”) and any specific objection made to (he particular request. These General

! Objections are set for(h in this fashion in order to avoid unduc repetition through (hese responses.

; The failure io specifically incorporate a General Ohjech’ox'l, however, should not be construed as 4

o waiver of the General Qbjections.

7 1. Zitting Brothers objects to each Interrogalory to the extent the Inicrrogatory calls for

8 information protecied by the altorney-client privilege and/or work product doctrine.

[&

} 2. Zatting Brothers objects and refuses to respond 10 these Interrogatorics and the
10 definitions and instructions (o the extent they seek 1o impose obligations that go beyond those
' wmposed by the Nevada Rules of Civil Procedure and Laocal Rules of the Eight Judicial District
12 4

Court.
i3
3. Zitting Brothers Objoots 1o the Interrogalories to the exient that the sanw seek 1o
4 require Zitting Brothers to search for or produce documents which arc not currently in their
3 possession, custody, or control, or to identily or describe persons, enlities, or events that are not
o imown fo their employees on the grounds that such Interregatorics would seek to require more of
Y Zitng Brothers than any obligation imposed by law, to unreasonable and undue annoyance,
'8 oppression, burden and expense, and would seek to impose upon Zitting Brothers an obligation to
" nrvesligale or discover information or materials from third-partics or sonrces that are equally
20 accessible 1o Scotl Financial Corporation.
2! 4. Nothing herein shall be constraed as an admission or waiver by Zitting Brothers of:
22 (a) Zitting Brothers’ rights respecting admissibility, competency, relevance, privilege, materiality,
& and authenticity of any information provided in the Responses, any documents identified therein, or
24 the subject maiter thereof; (b) Zitting Brothers® objection due to vaguencss, ambiguity, or undue
2 burden; and (¢} Zitting Brothers” rights to object (o the use of any information provided in the
20 Respunscé, any documents identified therein, or the subject matter contained in the Response during
27
28 5
170920.1
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16
17
18

20

a subject matier contained in the Responses during a subsequent proceeding, including the tria) of
this or any other action.

5. ‘The Responses are made solely for the purposes of, and in relation lo, this Htigation.

6. Zitting Brothers objects to the Interrogatories to fhe extent that they call for
production of documents that have been previously produced Lo or by Zitling Brothers. Such
documents will not be produced or identified except as otherwise noted herein, The responses
incorporate all documents previously produced to the Nevada Rules of Civil Procedure, and all
pleadings and documents on {ile hercin.

7. Zitting Brothers objecets to the Interrogatories to the extent they seek “all,” “each” or
“any” mformation concerning varicus subjects or evenls , or pertaining to them “in any way” or “any
manner whatsoever” on the grounds that such Interrogalories ure vague, overly broad, unduly
burdensome, onerous, and requests information that is not relevant or which is net likely (o lead to
the discovery of adnussible evidence.

8, Zitting Broihers objects 10 the Interrogatories to the extent that they call {or the
creation of lists or summarics not already in existence.

9. Zitting Brothers objects to the Interrogatories on the grounds that they consist of
multiple, separale and distinct requests and fail to be properly numbered as such. Therefore, Zitting
Brothers abjects to the Tnterrogatories 1o the extent that they do not comply with the requirements of
Nevada Rule el Civil Procedure 33,

10. Zitting Brothers has not completed; (@) its investigation of facts, witnesses, or
docwments relating to this case, (b) discovery in this action; (¢) its analysis of available data; and (d)
its preparations for trial. Thus, although a good faith effort has been made o supply pertinent
mformation where the same has been requested in order to comply with Zitting Brothers’ discovery
obhigations, il is nol possible in some mstances for ungualified Responses to be made to the
Interrogatorics. Further, the Responses are necessarily made without prejudice to Zitting Brothers’
right o produce evidence of subsequently discovered facts, witnesses, or documents omitted by the

Responses to the following Interrogatorics arc based on the information available at the current time

3
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Lo

i2
I3
14
15
HO

17

and to the best of Zitting Brothers” knowledge to date. The Responses made include hearsay and
other forms of evidence that may be neither reliable nor admissible. Zitting Brothers reserves the
right 10 supplement such responses at a later date.

Withoat waiving its General Objections, Zitting Brothers responds fo the Interrogatories as

follows:
INTERROGATORIES

INTERROGATORY NO. 1:

Please identify the name, title and address of cach person(s) you anticipate calling as a

witness at the time of (rial.

Objection, Zilting Brothers is not prepared, nor is it required, to staie at this time cach and
every witness that will be called at the time of trial in this matter. Discovery is on going and
additional witnesses may be indentified that will be called at the time of trial. Subject to and withou
watving the foregoing objections, Zitling Brothers responds as follows:

See Plaintifl Zitting Brothers Construction, Inc.'s Initial Barly Case Conference List of
Witnesses and Identification of Documents. Discovery is continuing and Zitting Brothers reserves

its right to supplement this Response as necessary.

INTERROGATORY NO. 2:

Pleasc identify and state with speciftcity facts that you intend 10 rely upon to support your
allegations that Zitting Brothers fulfilled its contractual obligations relative the Project in a

competent and timely manner.

RESPONSE:

Objection. This Interrogatory is vague, ambiguous, compound, overbroad, burdensome, and
calls for a legal conclusion. Additionally, Zitting Brothers is Il(lJt prepared, nar is it required, to
dentify al this time cach and cvery fact that it will rely on to support its claims in this matter.

4
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13
14
15
16
17
18
19
20
2]
22

Discovery is on going and additional facts may be indentified that will support Zitting Brothers’
claims. Subject to and without waiving the foregoing objections, Zitling Brothers responds as
follows:

On or about April 17, 2007, Zitting Brothers entered into a subcontract with APCO
Construction to provide [raming Jabor and materials for the Manhattan West project. Parsuant to the
subcontract, Zitting Brothers began perlorming its work on or about November 19, 2007, and
continued doing so un{ii approximately December 15, 2008, when Zitting Brothers was advised that
the project was shutling down. All work was performed in a timely and competent manner, and both
APCO Construction and Gemstone received value for Zilting Brothers services. 1 any complaints
were raised by APCO Construction or Gemstone as to the adequacy or the quality of Zitting
Brothers” work during the course of the project, Zitling Brothers took all nceessary steps to timely
resolve the same, Zitting Brothers has not received any notice or communication from APCO
Construction or Gemstone that there are outstanding complaints relative to Zitting Brothers’ work at
the project.

Discovery is ongoing and Zitting Brothers rescrves the right to supplement this Responsc as
NECeSSary.

INTERROGATORY NO, 3:

Please identify and state with specificity [acis that you intend to vely upon to support your
allegations that APCO breached the terms of the Subcontract Agreement or any other agreement

with you relative to the Project.

RESPONSE:

Objection. This Interrogatory is vague, ambiguous, compound, overbroad, burdensome, and
calls for a tegal conclusion. Additionally, Zilting Brothers is not prepared, nor is it required, to
identify at this time each and every fact that it will rely on lo support its claims in this matter.

Discovery is on poing and additional lacts may be indentified that will support Zitting Brothers®

179920.1
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24
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26

clamms. Subject to and without waiving the foregoing objections, Zitting Brothers responds as
follows:

On or aboul April 17, 2007, Zitting Brothers entered into a subcontract with APCO
Construction to provide framing labor and mwaterials for the Manhattan West project. Pursuant to the
subcontract, Zitting Brothers performed all worl in a timely and compeient manner up to and
including the date APCO Construction left the project on or about September 11, 2009. Zitting
Brothers continued to perform its duties under the subcontract in a imely and competent manner
therealter wntil the project was formally closed down on or about December 15, 2009. Despite the
lact that Zitting Brothers performed its work in a timely and professional manner, APCO
Construction and/or Gemstone failed to comply with its contractual obligations (o pay Zilting
Brothers for its work. APCO Construction and/or Gemstone received value for the work performed
by Zitling Brothers and know or should have known that Zitting Brothers expected to be paid for its
worl at the projecl.

The following amounts remain outstanding and owed by APCO Construction andéor

Giemstone for work perlormed by Zitting Brothers at the project;

Unpaid Retention $403,365.49
Unpaid Change Orders $347,441.067
Total due to Zitting Brothers $750,807.16

Documents supporting these amounts were previously produced by Zitting Brothers and can
be found at ZBCH112 - 1166 and ZBCI177 1229, Discovery is continuing and Zitting Brothers
reserves the right to supplement this Response as necessary.

INTERROGATORY NO. 4:

State the amounnt of any payments made to you by APCQ, the date each payment was made,
and the work that the payment covered.
1l

1/
{it
6]
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RESPONSIE:

Objection. This Interrogatory is vague, ambiguous, overbroad, and burdensome in that jt
seeks to have Zilting Brothers identify 1o an unreasonable detail the work it performed on the
Manhattan West project. Subject to and withoul waiving the foregoing objections, Zitting Brothers’
responds as follows: |

Pursuant to the subcontract, Zitting Brothers was to provide and did provide framing labor
and materials lor the Manhattan West project for the duration of the project until it was shut down on
or about December 15, 2009, Under the terms of the subcontract, ﬁayments made by APCO
Construction to Zitting Brothers were progress payments and Zitting Brothers is unable o provide a
detailed statement of the work applicable o each payment.

The following payments were made by APCO Construction lo Zitting Brothers during the

course of the project:

Datc Amaount
1/30/08 $800,000.00
2/11/08 $368,785.00
3/5/08 $567,148.14
320408 $408,225.33
S19/08 $495,604.60
5/22/08 $424,688.70
7/2/08 $156,574.24
8/13/08 $27,971.12

1 1/20/08 $33,847.55

Please also see docwments bates labeled ZBCLL12 - 11006, Discovery is continning and
Zitting Brothers reserves the right to supplement this Response as necessary.

INTERROGATORY NO. 5:

State the amount of any payments made to yon by CAMCO PACIFIC CONSTRUCTION
COMPANY, INC. (“Camco Pactfic”), the date each payment was made, and the work that the
payment covered.

"

H
RESPONSE:

170920.4
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Objection. This Interrogatory is vague, ambiguous, overbroad, and burdensome, in that it
secks lo have Zitting Brothers wentify to an uireasonable detail the work it performed on the
Manphatlan West project, Subject to and withoul waiving the foregoing objections, Zitling Brothers’
responds as follows:

Notie. Discovery is continuing and Zitling Brothers reserves the right to supplement this
Response as necessary.

INTERROGATORY NQ. 6:

State the amount of any payments made 1o you by Gematone, the date cach payment was
made, and the work that the paymient covered.
RESPONSE:

Objection. This Interrogatory is vague, ambiguous, overbroad, and burdensome, in that it
secks to have Zitting Brothers identify to an unreasonable detail the work it performed on the
Manhatian West project. Subject to and without waiving the foregoing objections, Ziiting Brothers’
responds as follows:

None. Discovery is contimuing and Zitling Brothers reserves the right to supplement this
Response as necessary.

INTERROGATORY NO, 7:

Please identily and state with specificity faels that you intend to rely upon to support your
allogation that you have comphied with the previsions of Chapter [08 of the Nevada Revised Statutes
relative a hien that you recorded against the Project.

RESPONSH:

Objection.  This Interrogatory is overbroad, compound, burdensone, and calls for a legal
conclusion. Additionally, this Interrogatory seeks proel of the entire case on paper, whiclh is
unproaper. Subject to and without waiving the foregoing objections, Zitting Brothers responses as

follows:

F70%20 1
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On or about April 17, 2007, Zitting Brothers entered into a subcontract with APCO
Construetion 1o previde framing labor and materials for the Manhattan West project. Pursuant (o the
subconlract, Zitting Brothers began performing its work on or about November 19, 2007, and
continued doing so mntil approximately Decentber 15, 2008, when Zitling Brothers was advised that
the project was shutting down. All work was performed property and APCO Construction and/or
Gemstone received value for Zilling Brothers” services, Al that lime the project closed down, there
was an outstanding balance of $750,807.16 for work performed by Zilting Brothers that had not been
paid by APCO Construction and/or Gemstene, Due to the unpaid balance, Zitting Brothers took
steps 1o record a mechanic’s lien against the Manbattan West project and complied with the
reguirements of NRS 108 as follows:

3] In compliance with NRS 108.2435, Zitling Brothers provided its Notice of Right to
Licn via certified mail to Gemstone and APCO Construction on January 14, 2008,

2) On December 4, 2008, Zitling Brothers sent its Notice of Inlent to Lien to Gemstone
and APCO Construction via certilied mail in accordance with 108.226(6).

2) In compliance with NRS 108.220, Zitting Brothers recorded its Notice of Lien on
December 23, 2008, and provided a copy of the same to Gemstone and APCO Construction via
certified mail on December 24, 2008,

4 On April 7, 2010, Zitting Brothers recorded ifs Amended Notice of Lien and served it
on APCO Construction andfor Gemstone via certificd mail the same day.

5) Zitting Brothers {iled its Complaint Re: Foreclosure on April 30, 2009.

6) Zitting Brothers provided a Notice of Forecloswe on or about June 16, 2009, and
caused the same to be published in accordance with NRS 108.239. The Affidavit of Publication was
filed on June 30, 2009; and

73 Zitting Brothers provided its Notice of Lis Pendens on April 30, 2009.

Driscovery s continning and Zitting Brothers reserves the right Lo supplement this Response
a8 Decessary.

i
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14
15

16

INTERROGATORY NO. 8:

Please identily and state with specificity facts (hat you intend (o rely upon to support your
alicgation that you have [uily performed your obligations under your subcontract with APCO

mchuding atl conditions precedent excepl as bave been excused by the respeetive breaches by APCO,

RESPONSE:

Objection. This Interrogatory is vague, ambiguous, compound, overbroad, burdensome, and
calls for a legal conclusion. Additionally, Zitting Brothers is not prepared, nor is it required, to
identity at this time cach and every fact that W will rely on to support its claims i this malier.
Discovery is on going and additional facts may be indentified that will support Zilting Brothers’
claimas. Subject to and without waiving the foregoing objections, Zitting Brothers responds as
follows:

See Response to Interrogatory No. 3. Discovery is continuing and Zitling Brothers reserves

the right 1o supplement this Response as necessary.

INTERROGATORY NO. 9:

Please identify and state with specificity {acts that you intend to rely upon to supporl your
allegation that you have fully performed your obligations under any conlract with Cameo Pacific
relative the Project, including all conditions precedent except as have been excused by the respective
breaches of Camco Pacific.

RESPONSE:

Objection. This Interrogatory is vague, ambiguous, compound, overbroad, burdensome, and
calls for a legal conclusion. Additionally, Zitting Brothers is not prepared, nor is il required, 1o
identify at this time each and every fact that it will rely on to support its claims in this matter.
Discovery is on going and additional fucts may be indentilicd that will support Ziiting Brothers’
claims, Subject lo and withoul waiving the foregoing objuctions, Zitting Brothers responds as

follows:

10
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13
14
15
16

18
19
20

Zitting Brothers never entered inlo a wrilten conltract with Camceo Pacific. Discovery is
continuing and Zitting Brothers reserves the right to supplement this Respouse as necessary.

INTERROGATORY NO. 10:

Please identify and state with specificity facts that you intend Lo rely upon to support your
allegations that you have {ully performed you obligations under any contract with Gemstone on the
Projeet, including all conditions procedent excepl as have been excused by the respective breaches

by Gemstone.

RESPONSE:

Obijection. This Interrogatory 15 vague, ambiguous, compound, everbroad, burdensome, and
calls for a legal conclusion. Additionally, Zitting Brothers is not prepared, nor 1s it required,
identify at this time each and every fact that it will rely on 1o support its claims in this matter.
Discovery is on going and additional fucts may be indentified that will support Zitting Brothers”
claims. Subject to and without waiving the foregoing 0bjesh'ons, Zitting Brothers regponds as
follows:

Zitting Brothers never exccuted a writlen contract with Gemstone. Discovery is continuing

and Zilting Brothers reserves the right to supplement this Response as necessary.

INTERROGATORY NO, 11:

Please identify and state with specificity facls that you intend to rely upon 1o support your
allegation that APCO has failed to fully pay for materials and services provided by you on the

Project.

RESPONSE:

Objection. This Interrogatory is vagae, ambiguous, compound, overbroad, burdensome, and
calls lor a legal conclusion. Additionally, Zilimg Brothers is not prepared, nor is il required, (o
wdentify at this ime cach and cvery fact that it will rely on lo support its claims in this matter.

Discovery 1s on going and additional facts may he indentificd that will support Zitting Brothers’

11
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claims. Subject to and without waiving the foregoing objeclions, Zitting Brothers responds as

2 N

folfows:
3

Sce Response to Interrogatory No. 3. Discovery is continuing and Zitting Brothers reserves

4

the right to supplement this Response as necessary.
5

INTERROGATORY NO. 12;
6
7 Please identify and slate with specificity facts that you inlend (o rely upon to support your

§ |{allegation that Camco Pacific has failed to fully pay for the naterials and services provided by you

4 {|on the Project.

10

RESPONSE:
11

Objection. This Interrogatory is vague, ambiguous, compound, overbroad, burdensome, and

12

calls for a legal conclusion. Additionally, Zitting Brothers 1s not prepared, nor is it required, to
13 . -

identify at this time cach and every fact that it will vely on to support its ¢laims in this matter.
14

Discovery is on going and additional facts may be indentified that will support Zittin g Brothers’
15

claims. Subject to and without waiving the foregoing objections, Zilting Brothers responds as
16 41

follows:
17 ‘ - . o o

See Response (o Intervogatory No. 9. Discovery s continuing and Zitting Brothers reserves

18

the right to supplement this Response as necessary,
19

INTERROGATORY NO. 13;
20
21 Please identify and state with Specificity facts that you intead to rely upon to sapport your

22 || allegation that Gemslone has failed to {ully pay for the materials and services provided by you on the

23 |j Project.

24

RESPONSTE:
25

Objection. This Interrogalory s vague, ambiguous, compound, overbroad, burdensome, and

26

calls for a legal conclusion. Additionally, Zitting Brothers is not prepared, nor is it required, to
27 _ . .

ideutily at this time each and every fact that it will rely on to support its claims in this mater.
28 12
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27
28

Discovery is on going and additional facts may be indentified that will support Zitting Brothers’
claims. Subject to and withouwt waiving the forcgoing objections, Zitting Brothers responds as
foHows:

See Response to Interrogatory No, 3. Discovery is continuing and Zitling Brothers reserves
the right to supplement this Response as necessary.

INTERROGATORY NO. 14:

Please identify and state with specificily facts that you intend to rely upon to support your

allegation that APCO has beon ungustly enviched,

RESPONSE:

Objection. This Inlerrogatory is vague, ambiguous, compound, overbroad, burdensome, and
calls for a fegal conclusion. Additionally, Zitting Brothers is nol prepared, nor is it reguired, to
identify ai this time each and every fact that it will rely on 1o support its claims in this matter.
Discovery is on going and additional facts may be indentified that will support Zitting Brothers’
clabms. Subject to and without waiving the foregoing objections, Zitting Brothers responds as
{ollows:

See Response o Interrogatory No. 3. Discovery is continuing and Zitting Brothers reserves

the right to supplement this Respouse as nceessary.

INTERROGATORY NO, 15:

Please identify and state with specificity facts that you intend 1o rely upon to support your
allegation that APCO breached the implied covenant of good faith and fair dealing by failing to pay

for work provided hy you on the Project,

RESPONSE:
Objection. This laterrogatory is vague, ambiguous, compound, overbroad, burdensome, and
calls for a legal couclusion. Additionally, Zitting Brothers is not prepared, nox is it required, (o

identify at this time each and every fact that it will rely on to support its claims in this matter.

13
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Discovery is on going and additional facts may be indentified that will support Zitting Brothers’

2
claims. Subject to and without waiving the foregoing objections, Zitting Brothers responds as
3
fotlows:
l 4 - . . . g n . .
See Respouse to fnterrogatory No. 3. Discovery is continuing and Zitting Brothers reserves
5
the right to supplement this Response as necessary.
19
INTERROGATORY NO. 16:
7
8 ’ Please identify and state with specificity facts that you intend to rely upon to support your

g | allegation (hat APCO negligently or intentionally prevented, obstructed, hindered or interfered with
16 || yowr performance of the work on the Project.
i1 | RESPONSE:
12 Objection. This Interrogatory is vague, ambiguous, compound, overbroad, burdensome, and
13 || calls for a legal conclusion. Additionally, Zitting Brothers is not prepared, nor is it required, to
14 || identfly at this ime each and cvery fact that it will vely on to support its claims i this matler,
15 || Piscovery is on going and additional lacts may be indentified that will support Zitting Brothers’
16 || claims. Subject to and without waiving the forcgeing objections, Zitling Brothers responds as
17 || follows;
18 In addibion to 1s failurc to pay Zitting Brothers for its work at the project, APCO
19 [{ Conslruction continually delayed the formal approval of change orders lo Zitting Brothers work.
20 || This direetly resulted in Zitting Brothers being unable to obtain payment for change orders thal were
21 |{completed at the direction of APCO Construction and/or Gemsione. Discovery is continuing and
22 || Zitting Brothers reserves the right o supplement this Response as nccessary.

23 NINTERROGATORY NO, 17:

24
Please identily and state with specificily facts that you intend to rely upon to support your
25 e
allegation that Camco and/or Gemstone breached the implied covenant of good faith and fair dealing
26 . ) .
by failing to pay for work provided by you on the Project.
27
2 .
8 14
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2]
22

23

24

20
27
28

RESPONSI:

Objection. This Interrogatory is vaguc, ambigrous, compound, overbread, burdensome, anc
calls for a legal conclusion.  Additionally, Zitting Brothers is nol prepared, nor is it required, (o
identily at this time cach and every [act that it will rely on 1o support its claims in this matier.
Discavery is on going and additional facts may be indentifted that will support Zitting Brothers’
claims. Subject to and without waiving the {oregoing abjections, Zitting Brothers responds as
lollows:

See Response to Interrogatory No. 3. DHscovery is conlinuing and Zitling Brothers reserves
the right to supplement this Response as necessary,

INTERROGATORY NO. 18:

ldentify, sufficiently to permit service of subpoona, vach withess o this action known {o you,
your attorney, agent, or any investigator or delective employed by you or your allorney or ayone
actimg on youwr behalf, which you intend to have testify relative the work supplied by you and
provide a brief statenmient of their anticipated festimony,

RESPONSI:

Sce Response to nferrogatory No, 1.

INTERROCGATORY NO. 19:

Identify all documents, records, writings, etc., that support your Answors to these

Interrogateries and your responses to Requests for Admissions.

RESPONSE:

See documents bates tabeled ZBCO00T - [223 produced in connection with Plamtiff Zitting
Brothers Construction, ine.'s Initial Barly Case Conference List of Witnesses and Identification of
Documents. Discovery is continuing and Zitting Brothers reserves Lhe right (o supplement this
Response as necessary.

i
i
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I8

INTERROGATORY NO. 20:

L you or any officer, dircetor, or empleyee of Zitting Brothers has had any conversations
with APCO regarding the lacts alleged 1o be the basis of your complaint against APCO, please state
the dates of cacl conversation, the parties involved, the contents of (he conversation and what was

said,

RESPONSIE:

Objection. This Interrogatory is vaguce, ambiguous, compound, overbroad, and burdensome.
Subject to and without waiving the foregoing objections, Zitting Brothers responds as follows:

During the course of the project, Zitting Brothers worked with APCO Construction on a daily
basis and presumably had numerous conversations regarding Zitting Brothers’ work, APCO
Constructions payments to Zitting Brothers, and other [aclual issues underlying the claims in this
case. Most, if not all, of all of these conversations were verbal and it is nol reasonable to expect
Zilting Brothers to recalt and deseribe each conversation. If any conversations have occurred
between Zitting Brothers and APCO Construction alter the filing of Zitling Brothers” Complaint,
they were briel and conversational in nature, and did not address Zitting Brothers’ Complaint or the
facts underlying its claims in any meaningful manner. Discovery is continuing and Zitting Brothers
reserves the right to supplement this Response as neeessary.

INTERROGATORY NO. 21

If you or any olficer, director, or cployee of Zitting Brothers has had any cenversations
with Camco Pacific regarding the facts alleged to be the basis of your complaint, pleasc state the

dates of each conversation, the parties involved, the contents of the conversation and what was said.

RESPONSE;

Objection. This Interrogatory is vague, ambignous, compound, overbroad, and burdensome,

Subject to and without waiving the foregoig objections, Zitting Brothers respomds as follows:

16
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Nonc. Discovery is continuing and Zitung Brothers reserves the right to supplement this

2
Response as necessary.
3
INTERROGATORY NO. 22:
4
5 10 you or any officer, director, or employce of Zitting Brothers has had any conversations

6 || with Gemstone regarding the facts alloged to be the basis of your complaint, please stale the dates of

7 |} each conversation, the partics involved, the contents of the conversation and what was saul.

¥ RESPONSE:
? Objection. This Inlerrogatory is vague, ambiguous, compound, overbroad, and burdensome.
Ho Subject to and without waiving the foregoing objections, Zitting Brothers responds as follows:
' None. Discovery is continuing and Zitting Brothers reserves the right to supplement this
2 Response as necessary.
? INTERROGATORY NO. 23:
14
15 I you ov any officer, director, or employec of Zitling Brothers has had any conversations

16 {| with any third person regarding the facts alleged (o be the basis of your complaint, please state the

17 |jdates of each conversation, the parties involved, the contents of the conversation and what was said.

18
RESPONSE:
19
Objection. This Interrogatory is vague, ambiguous, compound, overbroad, burdensome, and
29
seeks information protected by the attorney-client and/or the attorney work product privilege,
21 ) : . _
Subject to and without walving the loregoing objections, Zitting Brothers responds as follows:
22
Nome. Discovery is continuing and Zitting Brothers reserves the right to supplement this
23 1
Responsce as necessary.
24
INTERROGATORY NO. 24:
25
6 Please identify cach person you expect (o call as an expert witness af the time of trial i this

27 || action. With respect 1o cach person (o call as an expert witness, please state the subject matter on

28 17
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which cach expert is expecled 1o tesiify, a summary ol the gronnds for each opinion; whelher written

2

docwment was prepated by such expert and if so, identify it; and the professional title, educational
3

background, qualifications and work experience of cach such expert.
4

5 ||RESPONSE:

6 Objection. This Inlerrogatory is vague, ambigious, compound, overbroad, and secks
7 || information protected by the atlorney-client andfor the altomey work product privilege. Subject {o
g and withoul waiving the foregoing objections, Zitting Brothers responds as follows:
9 The time for designating experts in this matter has nol yel passed. At this time, Zitting
10 || Brothers has not designated any experts and is unable to accurately determine whether expert
11 (] testimony will be necessary at trial. Discovery is continuing and Zitting Brothers reserves the right
12 || to supplement this Response as necessary.

13 JINTERROGATORY NO. 25:

14 ) ’ )
Please identily any exhibits which you ntend to produce al the time of (rial in this malter as
15 X : , ,
it relates to the clarms brought against APCO and the work furnished by you on the Project and as to
16
each such ¢xhibit, please state:
17
i The origiv of the exlubit;
18 : . - .
i, Location of the original exhibit; and
19 )
i, I( the exhibil is & copy, whether or not the exhibit has been authenticaled and
20
by whom.
21

22 | RESPONSE:

23 Objection. This Interrogalory is vague, ambiguous, compound, overbroad, and burdensome.
24 | Additionally, Zitting Brothers is not prepared, nor is it required, (o identify at this fime each and

25 {fevery exhibif thal may or may not be used at trial in this matter. Discovery is on going ane

26 || additional facts may be indentificd thal will support Zitting Brothers’ claims. Subject to and without
27 i waiving the loregoing objections, Zitling Brotbers responds as Tollows:

28 18
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Please see all documents produced i conneetion with Plaintiff Zitting Brothers Construction,

2 Ine.’s Inital Early Case Conference List of Witnesses and ldentification of Documents. Discovery is
: continuing and Zitting Brothers reserves (he right to supplement this Response as necessary.
j INTERROGATORY NO. 26;
G Please state and identify each and every fact sctling forth the alleged breach by APCO.
7
RESPONSE:
s See Response to Inlerrogatory No. 3.
’ INTERROGATORY NO, 27:
10
11 Please state and identify each and every fact sctting forth the alleged breach by Cameo and/or

12 {| Gemstone.

13

RESPONSE:
i4 ‘

Sce Response to Interrogatory No, 3,

15

INTERROGATORY NQ. 28;
16
17 Pleasc identify cach and every facl that you intend to rely upon to support your allegations as

18 || to what amount APCO owes you for the work furnished by you on the Project through the date of
19 || APCO’s termination of its contract with Gemstone, which amount your conlent remains unpaid and

20 due from APCO.

21
RESPONSE:
22 e : \ ‘ -
Objection. This Interrogalory is vague, ambiguous, compound, overbroad, confusing,
23
burdensome, and calls for a legal conclusion. Additionally, Zitting Brothers is not prepared, nor is it
24
required, to identify at this time each and every (aet that it will rely on to support is claims in this
25
matler. Discovery is on going and additional facts may be indentified that will support Zitting
26 . A : : .
Brothers’ clatms. Subjeet to and without waiving the foregoing objections, Zitling Brothers
27 ]
responds as follows:
28 19
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See Response o Interrogatory No. 3. Additionally, afl work performed by Zitling Brothers

2 was done in connection with its subcontract with APCO Construction and, as such, all amounts
: owed to Zitting Brothers arc attributed to APCO Construction even il certain tasks were not Gty
! completed until APCO Conslruction Joft the project. Discovery is continuing and Zitting Brothers
° reserves the aght to supplement this Response as necessary.
: INTERROGATORY NQ. 29:
8 Please identify each and every fact that you intend to rely upoun to support your allegations as

9 [[to what amount Cameo and/or Gemstone owes you for the work furnished by you on the Project
10 | through the date of APCO’s termination ol s contract with Gemstone meluding for any work that
11 || you may have performed afier APCQO’s termination of its contract with Gemstone, which amount

12 {f you contend remains unpaid and due.

13
: RESPONSE:
14
Objection. This Interrogatory is vaguae, ambiguous, compound, overbroad, confusing,
15
busdensome, and calls for a legal conclusion. Additionally, Zitting Rrothers is not prepared, nor is it
i6
required, to identify at this time each and every fact that it will rely on to support its claims in this
17
matter. Discovery is on going and additional facts may be indentificd that will support Zitting
18
Brothers’ claims. Subjeet to and without waiving the foregoing objections, Zitting Brothers
19 .
resporuds as follows:
20 : . : . .
_ see Response (o nlerrogatory No. 28, Discovery is continuing and Zittin g Brothers reserves
21
the rtght to supplement this Response as necessary.
22
INTERROGATORY NOQ. 30:
23
24 Please describe in detail the contract terms that you agreed o with APCO regarding the work

25 || lurnished by you on fhe Project.

26 |1/

27 {1
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RESPONSE:

Objection. This Interrogatory is vague, ambiguous, competnd, overbroad, burdensome, and
calls for a legal conclusion. Additionally, this information is readily available 10 APCO
Construction and it is improper and munecessary for Zitting Brothers to recite each and every term of
the subcontract as the document speaks for itself. Discovery is continuing and Ziting Brothers
reserves the right to supplement this Response as necessary.,

INTERROGATORY NO. 31:

Please describe in detail the contract terms that yon agreed to with Camco andfor Gemstone

regarding the work furnished by you on the Project.

RESPONSE:

Objection. This Interrogalory is vagne, ambiguous, compound, overbroad, burdensame, and
calls for a legal conclusion. Subject to and withoul waiving the foregoing objections, Zilling
Brothers responds as follows:

Zitting Brothers did nol enter into 2 wrillen subcontract with either Camco Pacific or
Gemstone for its work at the project. Discovery is continuing and Zjtting Brothers reserves the right
to supplement this Response as necessary.

INTERROGATORY NO, 32:

Please state cach and every fact to support your claim of priority as set forth in the Seventh

Canse of Action of your Complaint.

RESPONSE:

Objection. This Interrogalory 1s vague, ambiguous, compound, overbroad, burdensome, and
calls for a legal conclusion. Subject to and without waiving the {oregoing objections, Zitting
Brothers responds as follows:

Please see Response to Inlerrogatory Nos, 2 & 3. Additionally, APCO Construction has

mformed Zitting Brothers that work on the project began prior fo Zitling Brothers starting its work at

21
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19
20
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23
24
25

26

28

the site and prior 1o the applicable Deeds of Trust that were recorded against the project. Thiscovery
is continuing and Zitling Brothers reserves the right to supplement this Response as necessary.

INTERROGATORY NO. 33:

For cach of the Request for Admissions, which were served upon you concurrently with
these Interrogatories, and which you denied, cither in wholc or in part, please state with particulariy
all facts upon which you relied in asserting this denial and identify the sources of your information
upon which you rely in asserting this denial, including the names of persons who have knowledge of
such facts, and further identify all doctuments which evidence, refer of refate {n any way to such

facts,

RESPONSE:

Objection. This Interrogatory is vague, ambiguous, compound, overbroad, and burdensome.
Subject to and without waiving the foregoing objections, Zitling Brothers responds as follows:

Request No. 3: This Reguest was denied becanse it is likely that the contractual provisions
ctied 10 are void under Nevada law and Nevada public policy as slated in NRS 624.628(3) and
624.624.

Request No. 4: This Request was denicd because it is likely that the contractoal provisions
cited to are void under Nevada law and Nevada public policy as sfated in NRS (24.628(3) and
624.024. Moreover, this Request fails 1o reflect the changes to the relevant contractusl provisions
that were agreed to by Zilting Brothers and APCO Construction.

Request No. 5: This Request was denied because it is fikely that the contractual provisions
ciled to are void under Nevada law and Nevada public policy as stated in NRS 624.628(3) and
624.624.,

Request No, 6: This Request was denied because it is likely that the contractual provisions
cited to are void under Nevada law and Nevada public policy as stated in NRS 024.628(3) and
624.624. Morcover, this Requesl fails to reflect the changes to the relevant contractual provisions

that were agreed (o by Zitling Brothers and APCO Construetion.
22
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! Request No. 7: This Request was dertied because under the subcontract APCO Construclion
: is liable to Ziiting Brothers {or all unpaid amounts.
: Request No. 8: This Request was denied because Zitting Brothers cannot affirmatively state
! that APCO Coustruction was nol paid by Gemstone for amounts owed to Zitting Brothers.
i Request No. 9: This Request was denied because Zitling Brothers is informed that APCO
6 Construction received sigmficant payments [rom Gemstone for its work and work performed by
! Zitting Brothers on the project.
e
8 Request No. 10: This Request was denied because Zitting Brothers cannot dentify cach and
? cvery reason why APCO Construction terminaded its contract with Gemstone.
o Request No. 11: This Request was denied because, although Zitting Brothers was aware thal
: HAPCO Construction left the project, Zitting Brothers cannot conclusively identify the manner in
12 which it came to this knowledge.
" Request No. 12: This Request was denied because Subseetion 9 of the subcontract does not
4 allow termination of the subcontract in the manner utilized by APCO Construction.
E Reguest No. 13: This Request was denied because Zitting Brothers did not enter into a
o Ratification and Amendment of the Subcontract Agreement with Cameo Pacific.
H Request No. 14: This Request was denied because Zitting Brothers did not enter into a
I8 Ratrfication and Amendment of the Subcontract Agreement with Camco Pacific.
P Request No. 150 This Request was denied because Zitting Brothers did not enter into a
20 Ratification and Amendment of the Subcontract Agreement with Cameo Pacific.
o Request No. 16: This Request was denied because Zitting Brothers did ot enter into a
22 Ratification and Amendment of the Subcontract A greement with Cameo Pacifie,
= Request No. 17: This Request was denied because Zitting Brothers did not enter into a
24 Ratification and Amendment of the Subcontract Agreement with Cameo Pacific,
2 Request No. 18: This Request was denied because Zitting Brothers did not enter inlo a
20 Ratification and Amendment of the Subcontract Agreement with Cameo Pacific,
27
28 | 23
170920.1

AA 002191



b

ed

20

26
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Request Ne. 19: This Request was denied because Zitting Brothers did not enter into a
Ratification and Amendment of the Subcontract Agreenmient with Camco Pacific.

Request No. 200 This Request was denied because Zitling Brothers did not enler into a
Ratification and Amendment of the Subcontract Agreement with Camco Pacific.

Request No. 210 This Request was denied because under the subcontract APCO
Conslruction is liable to Zitting Brothers for all unpaid amounts.

Request No. 22: This Request was denied because under the subcongract APCO
Construction Is liable to Zitting Brothers (or all unpaid amounts.

Request No. 23: This Request was denied because ander the subcontract APCO
Construction is liable Lo Zitling Brothers for all unpaid amounts,

Request No. 24: This Request was denicd because Zitting Brothers did not enter inlo a
Ratification and Amendment of the Subcontract Agreement with Cameo Pacific.

Request No. 26: This Request was denied becanse under the subcontract APCO
Construction is fiable to Zitting Brothers for all wopaid amounts.

Request No. 27: This Reguest was denied because APCO Construction received value for
Zitting Brothers’ work al the project and because under the subcontract APCO Construction is liable
lo Zitting Brothers for all unpaid amounts.

Request No. 28: This Request was denjed because APCO Construction received value for
Ziting Brothers” work at the project and because under the subcontract APCO Construction is liable
to Zitting Brothers {or all unpaid amounts.

Request No, 290 This Reqoest was denied because Zitting Brothers is unaware of any claims
by Gemstone that its work at the project was not done in a good and workmanlike manner.

Request No. 30: This Request was denicd because all of Zitling Brothers work at the project
was completed i a good and workmanlike manner in compliance with ali the pertinent plans,
specifications, codes, and industry standards.

Request No. 31: This Request was denied because under the subeontract APCO

Construction is liable to Zitting Brothers for all unpaid amounts.

24
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! Request No. 33 This Request was denied because under the subcontract APCO
2 Construction is lable to Zitting Brothers for all unpaid amounts.
. Request No. 34: This Reqguest was denicd becanse under the subcontract APCO
¢ Construction is liable to Zitling Brothers for all unpaid amounts.
° Request No. 36: This Request was denied because Zitting Brothers is informed that APCO
o Constraction received significant payments from Gemstone for its work and work performed by
! Zitting Brothers on the project.
i Discovery is continuing and Zitting Brothers reserves the right to supplement this Response
K as necessary.
10
INTERROGATORY NO, 34;
' With respect to the Complaint you asserted against APCO, state:
12 (a} What is the dollar amount of damages, if any, ﬂmt‘ you are sceking?
B (b If the dollar amount set forth in answer {a) is a composite of several different
e elements of damaggs, sct forth each of those clements and every fact or document that
. form the basis for the amount of damages atlributable to said damages or cach
i6 .
clement thercof,
17 (©) State precisely how you caleulated the amounts set forth in (a) and (b) above.
' (dy  Precisely what did APCO do which gives ride o this claim for damages?
o {e) Identify the documents that you intend to rely upon in making this claim for damages.
20 D Identily the wilness who you expeet to testify with respect to such damages, and set
2! forth a summary of their expected testimony.
22
23 [IRESPONSE:
24 Objection. This Interrogatory is vague, ambiguous, compound, overbroad, burdensome, and
25 || calls for a legal conclusion. Subject fo and without waiving the foregoing objections, Zilting
26 H Brothers responds as follows:
27
28 25
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Zitting Brothers” danages are comprised of the $750,807.16 stated in Zatting Brothers’
amendod lien plus any and all statutory and/or contractual fecs, cosls, and mterest, Zitting Brothers®
lics amount is generally comprised of unpaid retention of $403,365.4% and unpaie change orders of
$347,441.67. Documents supporting these amounts were previously produced by Zilting Brothers
and can be found at ZBCLH2 - 1166 and ZBC1177 - 1229, The witnesses that may provide
testimony refative (o these amounts can be found in Plaintiff Zitting Brothers Construction, Inc.'s
Initial Barly Case Conference List of Wilnesses and Identification of Documents. Discovery is
continuing and Zitting Brothers rescrves the right to supplement this Response as necessary.

INTERROGATORY NO. 35;

Please provide a breakdown of the sum of $788,405.41, which you ¢laim remains due you for
the work furnishes on the Project, including, but not limited to, the date when cach portion of the

work was performed.

RESPONSE:

Objection. This Interrogatory is vague, ambiguous, overbvoad, and burdensome, in that it
seeks Lo bave Zitting Brothers identify to an unreasonable detail the work it performed on the
Muanhattan West project. Subject to and without waiving such objections, Zitting Brothers” responds
as follows;

See Response to Interrogatory Mo, 34, Discovery is continuing and Zitting Rrothers reserves
the right Lo supplement this Response as necessary.

INTERROGATORY NO. 36:

Please identify cach and every fact that you intend to rely to refule that Zitting Brothers
should indemnify APCQ for any and all losses, damages or expenses that APCCO sustains as a result
ol any claims by Gemstone for damages that Gemstone allegedly sustained due to Zitting Brothers'
mmproper workmanship on the Project, inclading, but not fimited o, any damage amount and the

attorney’s fees and cosls incuired by APCO relative thereto.

26
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2 || RESPONSE:
3 Objection. This Interrogatory is vague, ambiguous, overbroad, burdensome, and calls for a
4 || legal conclusion. Additionally, Zitting Brothers is not prepared, nor is it required, to identify at this
5 || time cach and cvery fact that it will rely on to support its claims or refute the claims of other parties
6 |1 in this matter. Subject to and without waiving such objections, Zitling Brothers’ responds as
7 |l follows:
] Zilling Brothers is unable to meaningfully respond to this Interrogatory as i is currently

9 || unaware of any claims being asseried by Gemstone that could require Zitting Brothers to indemnify
10 || APCO Construction. Discovery is continuing and Zitting Brothers rescrves the right to supplement
11 this Response as necessary.

12 JINTERROGATORY NOQ, 37:

13

, Pleasc wdentify each and every fact that you intend 1o rely to refute that any obligations or

' responsibilities off APCO under Subcontract Agreement with Zitting Brothers has been replaced,

o terminaled, voided, cancelled or otherwise released by the ratification entered into between Zitting
16 Brothers and Cameo Pacific and that as a result therefore, APCO no longer boars any liability under
" the Subcontracl Agreement.

8

19 [| RESPONSE:

20 Objection. This Interrogatory is vague, ambiguous, overbroad, burdensome, and calls for a
21 {}legal conclusion. Additionally, Zitting Brothers is not prepared, nor is it required, lo identify at this
22 ||lime cach and every facl that it will rely on to support its claims or refute the claims of other partics
23 |}in this mader. Subject o and without waiving such objections, Zitting Brothers’ responds as

24 || follows:

25 APCO Construction has not been released [rom any of its confractual duties to Zitling

26 || Brothers. Zitting Brothers and Cameo Pacific never entered into any contractual agreements relative

28 , 27
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9

10

20
21
22
23
24

26
27
28

to Zatting Brothers work at the Manhattan West project. Discovery is continuing and Zitting
Brothers reserves the right to supplement this Response as necessary.

INTERROGATORY NO. 38:

Please state each and every fact to support your claim that APCO violated Chapter NRS 624

in administration of the Project.

RESPONSE:

Sce Responsc to Interrogatory No. 3.

INTERROGATORY NO. 39

Please slale cach and every fact to support your claim that APCO failed to timely pay its

subconlractors, mcluding you, on this project, as required inder NRS 624.600 to 624.630, ot seq.

See Response o lnterrogatory No. 3.

.
DATED this _1 "7 day of April, 2010

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP

7

" g - 3

Vl. & ” . o

2 e - /" >
WLy

Gy oo VT
Michact M. Edwards, Fq.
Nevada Bar No. 006281
Revben H. Cawley, Fsq.
Nevada Bar No. 009384
415 South Sixth Street, Saite No. 300
{.as Vegas, Nevada 89101
Altorneys for Zifling Brothers Construction, Inc.
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i VERIFICATION

2 | STATE OF J_&kﬂ_ﬁb_ )
RE: N
3 [lCOUNTY OF_IA)QM[\;

4 Sam Zitting being first duly sworn, deposes and 54Yys’

5 That 1 am the President of ZITTING BROTHERS CONSTRUCTION, INC. Plaintiff in the

6 above-entitled action; that [ am a representative of ZITTING BROTHERS CONSTRUCTION, INC.

: duly authorized to execute this Verification to Defendant ‘s Iferrogatories; and that [ have read the

; foregoing RESPONSES TO APCO CONSTRUCTION’S INTERROGAT: ORIES and know the
10 || contents thereof. and that the same is true of my own knowledge except for those mafters thercin

11 {|stated on mformation and belief, and as for those matters I believe thesn to be true.

12
z S ===
g B P
14 _"—I@HW’?" a— oy
Repregentative of SAI\W 1‘1N(t- P
is L

16 SUBSCRIBED ANI) SWORN to before me
this_9 __ dayof f}{ il . 20010,

18 ﬂ/ﬂ@ﬂ@ [ {InR
NOTARY PUBLIC i and {or said

19 County and Siate

20 MIRANDA i KLOOS |

Notary FPubiic i
21 State of Utah

My Sumnussion Capeos Qcl, 06, 2013

22 Sarsmiysion B5E0365 J
23
24
25
26
27
28 29

170920.1

AA 002197



26
27
28

CERTIFICATE OF ELECTRONIC SERVICE

Ieertily that T am an employee of Wilson, Llscr, Moskowitz, Bdelman & Dicker LLP, and
ey P
that on this {’z f day o[uf;)g;‘,( 2010, 1 did cause a lrue copy of the foregoing Responses 1o

Interrogatories through the EFP Vendor Systom to all vegistered parties pursuant to the Order for

Eleclronie Filing and Scrvice,

N, e ~ - - r--u m: ]
Y M &gv{ =Y ;«f\\ N

Ah Bmployee of - S~

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP

30
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PEEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200
HENDERSON, NEVADA 89074

(702) 990-7272 ¢ Fax (702) 990-7273

IR

RECEIVED

Electronically Filed

o . 8/2/2017 8:29 AM
Steven D. Grierson
: CLERK OF THE COU
1| MPsJ - C&“_A ,g.u-

RICHARD L. PEEL, ESQ.

2 1 Nevada Bar No. 4359
ERIC B. ZIMBELMAN,
3 | Nevada Bar No. 9407
PEEL BRIMLEY LLP
4 || 3333 E. Serene Avenue, Suite 200
Henderson, NV 89074-6571
5 | Telephone: (702) 990-7272
Fax: (702) 990-7273 ,
6 | ezimbelman@peelbrimley.com DEPARTMENT X
rpeel@peelbrimley.com NOTICE OF HEARING
7 | Attorneys for Various Lien Claimants DATE_Zl 244/ T Qoo Y
g DISTRICT COURT  “APPROVED By
o CLARK COUNTY, NEVADA
APCO CONSTRUCTION, a Nevada LEAD CASE NO.: A571228
10 { cotporation, DEPT. NO.: XIlI
11 Plaintiff, Consolidated with:
AS571792, A574391, AS577623, A580889,
12 | vs AS583289, A584730, and A587168

13 | GEMSTONE DEVELOPMENT WEST, INC.,
Nevada corporation; NEVADA

14 | CONSTRUCTION SERVICES, a Nevada PEEL BRIMLEY LIEN CLAIMANTS’
corporation; SCOTT FINANCIAL MOTION FOR PARTIAL SUMMARY

15 | CORPORATION, a North Dakota corporation; | JUDGMENT PRECLUDING DEFENSES
COMMONWEALTH LAND TITLE BASED ON PAY-IF-PAID

16 | INSURANCE COMPANY; FIRST AGREEMENTS
AMERICAN TITLE INSURANCE

17 | COMPANY and DOES I through X, AND EX PARTE APPLICATION FOR

ORDER SHORTENING TIME

18 Defendants.

. AND ALL RELATED MATTERS.

20 COME NOW the Lien Claimants represented by the undersigned counsel of the law firm

71 { of PEEL BRIMLEY LLP (“the Peel Brimley Lien Claimants”)! and do hereby submit the
272 | following Motion for Partial Summary Judgment Precluding Defenses Based on Pay-if-Paid

23 | Agreements (“the Motion™) as against Plaintiff/Cross-Claim Defendant APCO Construction

24 | (“APCO”) and Defendant Camco Pacific Construction Co., Inc. (“Camco™). This Motion is based
%

§5 on and supported by the Declaration of Eric. B. Zimbelman, included below, the Memorandum of}.
Q .

B6 Points and Authorities in Support of this Motion that follows, the pleadings and papers on file,
> .

87 I The Peel Brimley Lien Claimants are: Buchele Inc.; Cactus Rose Construction; Fast Glass Inc.;
- Heinaman Contract Glazing; Helix Electric of Nevada, LLC; SWPPP Compliance Solutions, LLC; and
58 Cardno WRG, Inc. fka WRG Design Inc.

@

fal

Case Number: 08A571228
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HENDERSON, NEVADA 89074

PEEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200
(702) 990-7272 ¢ FAX (702) 990-7273
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and such matters as may be considered by the Court.

DATED this 31st day of July 2017.

PEEL BRIMLEY L

A%

RICHARD L. PEEL,ESQ.
Nevada Bar No. 4359

ERIC B. ZIMBELMAN,

Nevada Bar No. 9407

3333 E. Serene Avenue, Suite 200
Henderson, NV 89074-6571
Telephone: (702) 990-7272

Fax: (702) 990-7273
ezimbelman@peelbrimley.com
rpeel@peelbrimley.com
Attorneys for Various Lien Claimants

ORDER SHORTENING TIME

The Court having reviewed the underlying Motion for Partial Summary Judgment and the
Ex-Parte Application for Order Shortening Time and good cause appearing:

It is HEREBY ORDERED that the time may be shortened and the Motion for Partial
Summary Judgment shall be set for hearing on theal%z_'ly of 4”[ Lf 7— 2017, at7

a.m., in Department No. X111,
DATED this_/ ~ day of ﬂcjﬁ 2017

\_ DISTRICT ¢OURT JUDGE
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DECLARATION OF RICHARD L. PEEL, ESQ. IN SUPPORT
OF AN ORDER SHORTENING TIME TO HEAR MOTION FOR PARTIAL
SUMMARY JUDGMENT

RICHARD L. PEEL, ESQ., hereby declares under penalty of perjury under the laws of the
State of Nevada that the foregoing is true and correct and if called upon to testify, would do so.

1. [ am the managing partner in the law firm of Peel Brimley LLP, counsel of record
for the Peel Brimley Lien Claimants (as defined above). I am duly licensed to pra;:tice law within
the State of Nevada. I have persoﬁal knowledge of the information contained in this Declaration
and could qualify as a competent witness if called upon to testify in connection with this matter.

2. I am making this Declaration in support of an Order Shortening Time to hear the
Peel Brimley Lien Claimants’ Motion for Partial Summary Judgment Regarding Pay-if-Paid
Agreements.

3. By agreement of the parties and under the auspices of the Special Master, the
deposttions of the persons most knowledgeable for APCO, Camco and some of the lien claimants
were conducted over multiple days in June and July 2017.2 As discussed more fully herein,
Camco and APCO both contend they have no obligation to pay the Peel Brimley Lien Claimants
(and others) based on contract language purporting to make their receipt of payment from the
now-insolvent project owner, Gemstone Development West, Inc. (“Gemstone”) a condition
precedent to their obligation to pay their subcontractors. Such a provision, known in the
construction industry as a “pay-if-paid” agreement, violates the public policy of the State of
Nevada and is void and unenforceable pursuant to Lehrer McGovern Bovis, Inc. v. Bullock
Insulation, Inc., 197 P.3d 1032 (Nev. 2008) and the provisions of NRS Chapter 624.
iy
iy
iy

2 The Cameo deposition was conducted on June 5 and 6, 2017 while the APCO deposition was
conducted on June 20 and 22, 2017 (Part I) as well July 18-19, 2017 (Part II). The PMK
deposition of Helix Electric of Nevada, LLC (“Helix”) was taken on July 20, 2017. The
transcripts of these depositions have either only recently been received or are still in production.

Page 3

AA 002201




HENDERSON, NEVADA 89074

PEEL BRIMLEY LLP
3333 E. SERENE AVENUE, STE. 200
(702) 990-7272 ¢ FAX (702) 990-7273

(8]

LB CHEE I = AT V. B - N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

4. Based on APCO’s and Camco’s recently-produced discovery responses and the
confirming deposition testimony, it is now clear that APCO and Camco intend to seek dismissal
of the subcontractors’ claims based on the “pay-if-paid” agreements. 3

5. This case is set for trial on the September 12, 2017 stack with a Calendar Call
scheduled for September 5, 2017. The Parties must meet and confer and present a joint pretrial
statement and/or file scparate pretrial statements no later than August 28, 2017. Resolution of]
this important and purely legal issue on shortened time will assist the parties in preparing for trial,
may substantially reduce the time needed for trial and could be a catalyst for settlement.

6. Shortened time is therefore respectfully requested to hear this motion no later than
August 28, 2017

7. I declare under penalty of perjury as provided under the laws of the State of]

Nevada that the foregoing is true and correct and if called upon to testify, would do so.

7 j’ly
DATED this <~ day of July 2017. \p

~ Richard L. Peel, Esq.

INTRODUCTION/SUMMARY OF ARGUMENT

The Nevada Supreme Court and the Nevada Legislature have declared that “pay-if-paid™
agreements - like those APCO and Camco rely upon here as a defense to their non-payment of
monies owed to their subcontractors — are against public policy and void and unenforceable.
Notwithstanding the clear prohibition of such agreements, APCO and Camco assert the right to
rely on such agreements as a defense to their failure to pay millions of dollars owed to the Peel

Brimley Lien Claimants and other subcontractors who furnished work, material and equipment to

3 Although APCO and Camco make the assumption that all of the subconiractors entered into
written agreements containing “pay-if-paid” language, this assertion is not conceded by way of
the present Motion, which asks the court only to rule that the “pay-if-paid” agreements (to the
extent they exist and are otherwise applicable to the Peel Brimley Lien Claimants) are void and
unenforceable under Nevada law. At least some of the Peel Brimley Lien Claimants, including
Helix and Heinaman, contend that they never entered into any pay-if-paid agreements. This issue
is reserved for trial or later motion.
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the Project and have been waiting since 2008 to be paid as agreed. As more fully discussed
below, this Court can and should dispense with APCO’s and Camco’s continued reliance on pay-
if-paid agreements as a defense to their continuing failure to pay their subcontractors.

MEMORANDUM OF POINTS AND AUTHORITIES

L SUMMARY JUDGMENT STANDARD.

A motion for summary judgment must be granted when "there is no genuine issue as to
any material fact and that the moving party is entitled to a judgment as a matter of law." Fed. R.
Civ. P. 56(c). The movant is entitled to summary judgment if the non-moving party, who bears
the burden of persuasion, fails to designate "specific facts showing that there is a genuine issue
for trial.™ Celotex Corp. v. Catrett, 477 U.S. 317, 324, 91 L. Ed. 2d 265, 106 S. Ct. 2548 (1986)
(quoting Fed. R. Civ, P. 56(¢)).

In order to preclude a grant of summary judgment, the non-moving party must do more
than show that there is some "metaphysical doubt" as to the material facts. See Matsushita Elec.
Indus. Co. v. Zenith Radio, 475 U.S. 574, 586, 89 L. Ed. 2d 538, 106 S. Ct. 1348 (1986). Rather,
the non-moving party must set forth "specific facts showing that there is a genuine issue for
trial.™ Id. at 587 (quoting Fed. R. Civ. P. 56(¢)). See also Wood v. Safeway, Inc., 121 Nev. 724,
730-731 (Nev. 2005) (rejecting the “slightest doubt” standard because “the nonmoving party may
not defeat a motion for summary judgment by relying ‘on the gossamer threads of whimsy,
speculation and conjecture.””).

Rule 56 should not be regarded as a "disfavored procedural shortcut™ but instead "as an
integral part of the Federal Rules as a whole, which are designed 'to secure the just, speedy and
inexpensive determination of every action." Celotex, 477 U.S. at 327. Where the record taken as
a whole could not lead a rational trier of fact to find for the nonmoving party, there is no "genuine
issue for trial." Matsushita, 475 U.S. at 586.

As set forth below, the present Motion presents no genuine issues of material fact. Rather,
the Motion presents a discrete legal question that is ripe for summary judgment: can APCO and
Camco refuse to pay their subcontractors in reliance on “pay-if-paid” clauses contained in (some

of) the parties’ agreements? Pursuant to Lekrer McGovern Bovis, Inc. v. Bullock Insulation, Inc.,
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197 P.3d 1032 (Nev. 2008) and the provisions of NRS Chapter 624 the answer is plainly “no.”

II. RELEVANT UNDISPUTED FACTS

Despite the fact that pay-if-paid agreements have, since at least 2001, been void and
unenforceable in Nevada, APCO and Camco continue to assert such agreements as a defense to
their obligations to pay their subcontractors. For instance, by way of its substantially identical
objections and responses to discovery requests from some of the subcontractors, including Helix,
APCO emphasized its reliance on the “pay-if-paid” language of its subcontract agreement (“the

APCO Subcontract Agreement”), as follows:

Pursuant to the terms of the Subcontract Agreement, any payments to Helix were
specifically conditioned upon APCQ’s actual receipt of payment from Gemstone
for Helix’s work. Moreover, the Subcontract specifically provided that Helix was
assuming the same risk that Gemstone may become insolvent and not be paid for
its work as APCO assumed in entering into [the] prime contract with Gemstone.
Helix further agreed that APCO had no obligation to pay [the subcontractor] for
any work performed by Helix until or unless APCO had actually been paid for
such work performed by Helix.

[See Exhibit 1].*

Camco asserts an essentially identical defense, relying on language in the APCO
Subcontract Agreement that was adopted by way of a Ratification Agreement between Camco
and some of the subcontractors. By way of its substantially identical objections and responses to
substantially identical discovery requests from some of the Peel Brimley Lien Claimants, Camco
replied that it intends to rely upon certain sections of the APCO Subcontract Agreement (as
adopted by the Ratification Agreements®), which provisions also form the basis of APCO’s pay-

if-paid defense. Specifically, those provisions state:

34  Any payments to Subcontractor shall be conditioned upon receipt of the
actual payments by Contractor from Owner. Subcontractor herein agrees to assume
the same risk that the Owner may become insolvent that Contractor has assumed
by entering into the Prime Contract with the Owner.

* As noted above, the Peel Brimley Lien Claimants do not by the present Motion concede that
they entered into any “pay-if-paid agreements.”

* The Peel Brimley Lien Claimants do not by the present Motion concede that they entered into
the Ratification Agreements.
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3.5  Progress payments will be made by Contractor to Subcontractor within 15
days after Contractor actually receives payment for Subcontractor's work from
Owner. Any payments to Subcontractor shall be conditioned upon receipt of the
actual payments by Contractor from Owner. Subcontractor herein agrees to assume
the same risk that the Owner may become insolvent that Contractor has assumed
by entering into the Prime Contract with the Owner.

3.8 The 10 percent withheld retention shall be payable to Subcontractor upon,
and only upon the occurrence of all the following events, each of which is a
condition precedent to Subcontractor's right to receive final payment hereunder
and payment of such retention: ... (c) Receipt of final payment by Contractor from
Owner.

3.9  Subcontractor agrees that Contractor shall have no obligation to pay
Subcontractor for any changed or extra work performed by Subcontractor until or
unless Contractor has actually been paid for such Work by the owner.

4.2 The Owner's payment to Contractor of extra compensation for any such
suspension, delay, or acceleration shall be a condition precedent to Subcontractor's
right, if any, to receive such extra compensation from Contractor.
[See Exhibit 2]. Each of these provisions reptesents or contains a classic “pay-if-paid” agreement
such that, if enforced, may allow APCO and Camco to deny payment to their subcontractors for

work performed solely on the grounds that APCO and Camco have not been paid. As discussed

below, such provisions are void and unenforceable in Nevada.
HI. DISCUSSION

A. Pay-if-Paid is Against Public Policy, Void and Unenforceable.

In 2008 the Nevada Supreme Court declared “pay if paid” provisions in construction contracts
void and unenforceable as against Nevada’s public policy because “Nevada's public .policy favors
securing payment for labor and material contractors.” Lekrer McGovern Bovis, Inc. v. Bullock
Insulation, Inc., 124 Nev. 1102, 1117-18, 197 P.3d 1032, 1042 (Nev. 2008). Moreover, and while the
policy impetus for the judicial ban on pay-if-paid provisions is deeply rooted in the long Nevada
tradition of protecting lien claimants, the Nevada Legislature has in fact also barred these odious
provisions in @il Nevada construction agreements (i.e., irrespective of lien rights) except in very

limited circumstances not present here. As the Bullock Court discussed:
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[I]n 2001, the Legislature amended NRS Chapter 624 to include the prompt payment
provisions contained in NRS 624.624 through 624.626. Pay-if-paid provisions entered
into subsequent to the Legislature's amendments are enforceable only in limited
circumstances and are subject to the restrictions laid out in these sections. 2001 Nev.
Stat., ch. 341, §§ 5-6, at 1615-18.

Bullock, 124 Nev. at 1117 n. 50. As explained below, the “limited circumstances” referenced by the
Bullock Court have no application here.
B. Pay-if-Paid Provisions Improperly Impair Mechanic’s Lien Rights.

The Nevada Supreme Court has repeatedly and consistently held that Nevada’s statutory
schemes designed to secure payment to contractors and subcontractors in the construction industry as
a whole are remedial. See Hardy Companies, Inc. v. W.E. O’Neil Const. Co., 245 P.3d 1149, 1155
(Nev. 2010) (citing Las Vegas Phywood v. D & D Enterprises, 98 Nev. 378, 380, 649 P.2d 1367, 1368
(1982)). The Bullock Court reiterated and bolstered these holdings and held as follows:

Underlying the policy in favor of preserving laws that provide contractors secured
payment for their work and materials is the notion that contractors are generally in a
vulnerable position because they extend large blocks of credit; invest significant time,
labor, and materials into a project; and have any number of workers vitally depend
upon them for eventual payment. We determine that this reasoning is persuasive as it
gccords with Nevada's pelicy favoring contractors’ rights to secured payment for

labor, materials, and equipment furnished.
Bullock, 124 Nev. at 1116.

Importantly, the Bullock Court noted that “because a pay-if-paid provision limits a
subcontractor's ability to be paid for work already performed, such a provision impairs the
subcontractor's statutory right to place a mechanic's lien on the construction project.” 124 Nev. at
1117 n. 51 (citing Wm. R. Clarke Corp. v. Safeco Ins. Co., 15 Cal. 4th 882, 64 Cal. Rptr. 2d 578, 938
P.2d 372, 376 (Cal. 1997) (hereinafter “Clarke’™) (concluding that a pay-if-paid provision “has the

same practical effect as an express waiver of [mechanic's lien] rights™)).

C. The 2061 Amendments to NRS Chapter 624 Ban Pay-if-Paid Agreements.

As Bullock noted, the Nevada Legislature amended NRS Chapter 624 in 2001 (“the 2001
Amendments™) to, among other things, (i} add prompt pay provisions and (ii) bar contractual terms
that purport to waive, release, extinguish or limit any of the rights provided by NRS 624.624 to
624.630, inclusive. As noted by the Nevada Supreme Court in Bullock, and as more fully discussed
below, the 2001 Amendments render pay-if-paid agreements enforceable only in very limited
circumstances not relevant here while otherwise making them void as against public policy and

unenforceable.
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1. Prompt payment is required by NRS 624.624.
NRS 624.624 is explicit and unambiguous® in requiring payment to be made promptly, as

follows:

i, Except as otherwise provided in this section, if a higher-tiered contractor enters into:

{a) A written agreement with a lower-tiered subcontractor that includes a schedule for
payments, the higher-tiered contractor shall pay the lower-tiered subcontractor:
(1) On or before the date payment is due; or
(2) Within _10 days_after the date the higher-tiered contractor receives
payment for all or a portion of the work, materials or equipment described in a
request for payment submitted by the lower-tiered subcontractor,
= whichever is earlier.

(b) A written agreement with a lower-tiered subcontractor that does not contain a
schedule for payments, or an agreement that is oral, the higher-tiered contractor shall
pay the lower-tiered subcontractor:
(1) Within 30 days after the date the lower-tiered subcontractor submits a
request for payment; or
(2) Within_10 days after the date the higher-tiered contractor receives
payment for all or a portion of the work, labor, materials, equipment or services
described in a request for payment submitted by the lower-tiered subcontractor,
= whichever is earlier.

NRS 624.624(1).

In other words, if there is a “schedule of payments” in an otherwise enforceable written
agreement between the higher-tiered contractor (e.g., APCO or Camco) and the lower-tiered
subcontractor (¢.g., the Peel Brimley Lien Claimants), the higher-tiered contractor must pay the
lower-tiered subcontractor — af the latest — on the date payment is due. 1f there is no enforceable
written agreement containing a schedule of payments, the payment is due to the lower-tiered

subcontractor — gt the latest - within 30 days of its request for payment. The statutory language

referencing payment received by the higher-tiered contractor exists only to hasten the time within
which payment must be made and does not extend the time, much less indefinitely. Here, all of the
Peel Brimley Lien Claimants have been waiting for almost pine pears without payment.

APCO and Camco may argue that the “schedule of payments” in Section 3.5 of the APCO
Subcontract Agreement is “within 15 days after Contractor actually receives payment for
Subcontractor's work from Owner.” See Ex. 1. However, were this argument to prevail, any
construction contract could effectively vitiate the express requirements and intent of the 2001

Amendments by (as here) making the “schedule of payments” a pay-if-paid agreement. In other

® If a statute’s language is clear and unambiguous, courts must enforce the statute as written.
Hobbs v. Nevada, 127 Nev 234, 237,251 P.3d 177, 179 (2011).
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words, the “date payment is due” would never arise unless and until payment is received from the
owner. That is not a “schedule of payments” but rather a pay-if-paid agreement. As such, there is no
schedule of payments in the APCO Subcontract Agreement and payment was due to the Peel Brimley
Lien Claimants within 30 days of their requests for payment. Neither APCO nor Camco has alleged
or is expected to assert that the Peel Brimley Lien Claimants failed to request payment. As such, and
pursuant to NRS 6245.624(1)(b), the payments are now nearly rire years past due.

2. The rights afforded by NRS 624.24 to 624.630 may not be waived,

Even if Section 3.5 or some other provision of the APCO Subcontract Agreement or other
agreement could be interpreted to avoid the unambiguous language and clear intent of the 2001
Amendments to require prompt payment, the Legislature made such provisions void and enforceable.
Specifically, NRS 624.628(3) (with emphasis added) provides:

A condition, stipulation or provision in an agreement which:

(a) Requires a lower-tiered subcontractor to waive any rights provided in NRS
624.624 to 624.630, inclusive, or which limits those rights

(b) Relieves a higher-tiered contractor of any obligation or liability imposed pursuant
to NRS 624.624 to 624.630, inclusive; or

(c} Requires a lower-tiered subcontractor to waive, release or extinguish a claim or
right for damages or an extension of time that the lower-tiered subcontractor may
otherwise possess or acquire as a result of delay, acceleration, disruption or an
impact event that is unreasonable under the circumstances, that was not within the
contemplation of the parties at the time the agreement was entered into, or for
which the lower-tiered subcontractor is not responsible,

s is apainst public policy and is void and unenforceable.

Here, to the extent Section 3.5 of the APCO Subcontract Agreement attempts to circumvent
the clear obligation to promptly pay the subcontractors, it is just such a prohibited “condition,
stipulation or provision.” Indeed, any condition stipulation or provision that purposts to delay a
higher-tiered contractor’s obligation to pay a lower-tiered subcontractor more than 30 days after a
request for payment is made is “against public policy and is void and unenforceable.” NRS
624.638(3).

D. The NRS 624.626 “Exception” Is Inapplicable And Limited To Stop Work Remedies.

In reliance on Footnote 50 of the Bullock decision (“Footnote 50”), APCO and Camco may
argue that there is some statutory exception to their obligation to pay the subcontractors — at the latest
— within 30 days of their requests for payment.” Specifically, while acknowledging the prompt
payment provisions of the 2001 Amendments, Footnote 50 states that “[pJay-if-paid provisions

7 It is worth noting that Footnote 50 is mere dicta since the footnote itself acknowledges that the
2001 Amendments were not retroactive and, therefore “[do] not affect our analysis here.” 124
Nev. at 1117 n. 50.
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entered into subsequent to the Legislature’s amendments are enforceable gmly in limited
circumstances and are subject to the restrictions laid out in those sections. 2001 Nev. Stat., ch. 341,
§§5-6, at 1615-18.” Bullock, 124 Nev. At 1118 n.50 (emphasis added). As discussed below, these

“limited circumstances ... subject to ... restrictions” in no way permit APCO and Camco to avoid

their prompt pay abligations.

At the risk of the obvious, these “limited circumstances™ plainly cannct include the blanket
circumvention of the rule against pay-if-paid agreements as set forth in section 3.5 (i.e., declaring the
pay-if-paid condition to be the “schedule of payments™) because, of course, such an exception
swallows the rule, renders the intent of the statute entirely meaningless® and produces an absurd
result.’ Instead, and as noted above, NRS 624.624 does take the receipt of payment by the higher-
tiered contractor into account when determining the date by which payment must be made to the

lower-tiered subcontractor but only to hasfen the time within which payment must be made. For

example, pursuant to NRS 624.624(1)(b), if there is no enforceable written agreement containing a
schedule of payments, the payment is due to the lower-tiered subcontractor the earlier of 30 days
after request for payment is made gr 10 days after the date the higher-tiered contractor receives
payment.

The only other provision in NRS 624.624 through 624.630 inclusive that even takes the
higher-tiered contractor’s receipt of payment into consideration is NRS 624.626(1)(b). However that
provision relates not to the statutory obligation to make prompt payment (provided for in NRS
624.624(1) as discussed above) but rather to the subcontractor’s right to stop work in the event of
non-payment. Specifically, NRS 624.626(1)(b) gives the lower-tiered subcontractor the right to stop
work if:

[a] higher-tiered contractor fails to pay the lower-tiered subcontractor within 45 days
after the 25th day of the month in which the lower-tiered subcontractor submits a
request for payment, even if the higher-tiered contractor has not been paid and the
agreement contains a provision which requires the higher-tiered contractor to pay the
lowet-tiered subcontractor only if or when the higher-tiered contractor is paid.

In other words, NRS 624.626(1)(b) allows an unpaid subcontractor to stop work even if there is a pay-

if-paid clause but extends the time before the subcontractor may exercise the right to stop work to 45

8 The Court’s objective in construing a statute is to give effect to the Legislature's intent. Hobbs v,
State, 127 Nev. at 237 citing State v. Catanio, 120 Nev. 1030, 1033, 102 P.3d 588, 590 (2004).

? The Court must consider “the policy and spirit of the law and ... seek to avoid an interpretation
that leads to an absurd result. ” Washoe Med. Ctr. v. Second Judicial Dist. Court of State of Nev.
ex rel. Cty. of Washoe, 122 Nev. 1298, 1302, 148 P.3d 790, 793 (2006).
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days after the 25" day of the month in which a request for payment is made.

Thus, assuming there is a pay-if-paid agreement and a request for payment is made on the first
day of the month, the maximum days that can pass before the subcontractor is allowed to exercise its
right to stop work is 60 days (25 days plus 45 days). Notably, this statutory provision does not alter
the higher-tiered contractor’s prompt pay obligations set forth in NRS 624.624 or otherwise extend
the time to pay to 60 days. Rather, NRS 624.626(1)(b) simply forces the lower-tiered subcontractor to
walit additional time before exercising its right to stop work of there is a pay-if-paid clause.

Far from granting an exception to the broad prohibition against pay if paid clauses, NRS
624.626(1Xb), which must be read in conjunction with statute as a whole, merely (i) recognizes the
reality that such pay-if-paid provisions frequently appear in construction agreements, even though
they are deemed unenforceable in Nevada and many other states, and (if) where rarely applicable,
merely provides additional time before an unpaid lower-tiered subcontractor may exercise its statutory

right to stop work.

CONCLUSION

Based on the foregoing, the Peel Brimley Lien Claimants respectfully request that the
Court grant the foregoing Motion for Summary Judgment and rule that no pay-if-paid agreements
may be used as a defense to claims against APCO and Camco for non-payment.

DATED this 31st day of July 2017.

PEEL BRIMLEY LLP

PR

RICHARD L. PEEL, ESQ.
Nevada Bar No. 4359

ERIC B. ZIMBELMAN,

Nevada Bar No. 9407

3333 E. Serene Avenue, Suite 200
Henderson, NV 89074-6571
Telephone: (702) 990-7272

Fax: (702) 990-7273
ezimbelman@peelbrimley.com
rpeel@peelbrimley.com
Attorneys for Various Lien Claimants
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CERTIFICATE OF SERVICE

Pursuant to Nev, R. Civ. P. 5(b), I certify that I am an employee of PEEL BRIMLEY
LLP and that on this ay of-Juby 2017, I caused the above and foregoing document entitled
PEEL. BRIMLEY LIEN CLAIMANTS’ MOTION FOR PARTIAL SUMMARY
JUDGMENT PRECLUDING DEFENSES BASED ON PAY-IF-PAID AGREEMENTS
AND EX PARTE APPLICATION FOR ORDER SHORTENING TIME to be served as

follows:

[

by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada to the
party(ies) and/or attorney(s) listed below; and/or

4

to registered parties via Wiznet, the Court’s electronic filing system;

pursuant to EDCR 7.26, to be sent via facsimile;

U O

to be hand-delivered; and/or

O] other

Party: Apco Construction - Plaintiff
Rosie Wesp rwesp@maclaw.com

Party: Cameo Pacific Construction Co Inc - Intervenor Defendant
Steven L. Morris steve@gmdlegal.com

Party: Cameo Pacific Construction Co Inc - Counter Claimant
Steven L. Morris steve@gmdlegal.com

Party: Fidelity & Deposit Company Of Maryland - Intervenor Defendant
Steven L. Morris steve@gmdlegal.com

Party: Interstate Plumbing & Air Conditioning Inc - Intervenor Plaintiff
Jonathan S. Dabbieri dabbieri@sullivanhill.com

Party: Cactus Rose Construction Inc - Intervenor Plaintiff
Eric B. Zimbelman ezimbelman@peelbrimley.com

Party: National Wood Products, Inc.'s - Intervenor
Richard L Tobler ritltdck@hotmail.com
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Other Service Contacts

Caleb Langsdale, Esq.
Cody Mounteer, Esq.

caleb@langsdalelaw.com
cmounteer@marquisaurbach.com

Cori Mandy, Legal Secretary cori.mandy@procopio.com

Donald H. Williams, Esq.

Eric Dobberstein, Esq.

Marisa L. Maskas, Esq.

Martin A. Little, Esq.
Martin A. Little, Esq.
Joyce Heilich
Andrea Rosehill
Aaron D. Lancaster
Agnes Wong

Andrea Montero
Andrew J. Kessler

Becky Pintar
Benjamin D. Johnson
Beverly Roberts
Brad Slighting
Brian Walters

Caleb Langsdale
Calendar

Cheri Vandermeulen
Christine Spencer
Christine Taradash
Cindy Simmons
CNN Cynthia Ney
Courtney Peterson
Cynthia Kelley
Dana Y. Kim

David J. Merrill
David R. Johnson
Debbie Holloman
Debbie Rosewall
Debra Hitchens
Depository

District filings
Donna Wolfbrandt
Douglas D. Gerrard
E-File Desk

Erica Bennett

Floyd Hale

George Robinson
Glenn F. Meier
Gwen Rutar Mullins
Hrustyk Nicole
I-Che Lai

1IGH Bethany Rabe
10M Mark Ferrario
Jack Juan

Jennifer Case
Jennifer MacDonald
Jennifer R, Lloyd
Jineen DeAngelis

dwilliams@dhwlawlv.com
edobberstein@mcpalaw.com
mmaskas@pezzillolloyd.com
mal@juww.com
mal@juww.com
heilichj@gtlaw.com
rosehilla@gtlaw.com
alancaster@gerrard-cox.com
aw({@juww.com
amontero@gordonrees.com
andrew kessler@procopio.com

bpintar@gglt.com
ben.johnson@btjd.com
broberts@trumanlegal .com
bslighting@djplaw.com
bwalters@gordonrees.com
Caleb@Langsdalelaw.com
calendar@litigationservices.com
cvandermeuleng)rdickinsonwright.com
cspencer@mcpalaw.com
CTaradash@maazlaw.com
csimmons@djplaw.com
neyc@gtlaw.com
cpeterson@maclaw.com
ckelley@nevadafirm.com
dkim(@caddenfuller.com
david@djmerrillpc.com
djohnson@watttieder.com
dholloman(@jamsadr.com
dr@juww.com
dhitchens@maazlaw.com
Depository@litigationservices.com
district@trumanlegal.com
dwolfbrandt@dickinsonwright.com
dgerrard@gerrard-cox.com
EfileLasVegas@wilsonelser.com
e.bennett@kempjones.com
fhale@floydhale.com
grobinson@pezzillolloyd.com
gmeier@nevadafirm.com
grm@h2law.com
Nicole.Hrustyk@wilsonelser.com
I-Che.Lai@wilsonelser.com
rabeb@gtlaw.com
lvlitdock@gtlaw.com
jjuan@maclaw.com
Jcase{@maclaw.com
jmacdonald@watttieder.com
Jlloyd@pezzillolloyd.com
jdeangelis@foxrothschild.com
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Phillip Aurbach
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Rebecca Chapman
Receptionist
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Richard 1. Dreitzer
Richard Tobler
Robert Schumacher
Ryan Bellows
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Steven Morris
Tammy Cortez
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Timother E. Salter
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WTM Tami Cowden
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kmorris@mcdonaldcarano.com
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Marquis Aurbach Coffing
Jack Chen Min Juan, Esq,

2 || Nevada Bar No. 6367
N Cody 5. Mounieer, ESq.
3 || Nevada Bar No, 11220
10001 Park Run Drive
4 | Las Vegas, Nevada 89145
Telephone: {702) 382-0711
5 || Facsimile: (702) 382-5816
jjuan@maclaw.com
6 | cmounteer@maclaw.com
Attorneys for APCQO Construction
7
DISTRICT COURT
8 _
o CLARK COUNTY, NEVADA
APCO CONSTRUCTION, a Nevada
10 || corporation,
Case No.: AST1228
11 Plaintiff, Dept. No.: X1l
LZD 12 Consolidated with:
vs.
CED z 13 AS574391; A574792; A577623; AS83289;
O wd A587168; A580889; A584730; A589195;
w g =3 14 | GEMSTONE DEVELOPMENT WEST INC., | A595552; A597089; A592826; AS89677;
oss g A Nevada corporation, A596924; A584960; A608717;, A608718; and
<§§-. 15 AS90319
§ % E‘ E Defendant.
PS8 16
<E 3 'AND ALL RELATED MATTERS
25
U o 18 _
5:! APCO CONSTRUCTION’S ANSWERS TO HELIX ELECTRIC OF NEVADA LLC’S
p 19 FIRST REQUESTS FOR INTERROGATORIES _
20 In accordance with NRCP 33, APCO Construction (hereinafter referred to as “APCO” or
21 | “Plaintiff”), by and through its attorneys, Marquis Aurbach Coffing, hereby answers Helix
22 | Electric of Nevada, LLC’s (hereinafter referred to as “Defendant” or “Helix”) Request for
23 || Interrogatories as follows:
24 GENERAL RESPONSES AND OBJECTIONS
25 1. Plaintiff objects to Defendant’s First Set of Interrogatories to the extent that they
26 | attempt to impose burdens greater than those imposed by Rules 26 and 33 of the Nevada Rules
27 || of Civil Procedure and/or to the extent they infringe upon the attornej;-client privilege and/or the
28 | attorney work-product doctrine,
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2, Answers will be made on the basis of information and writings available to and
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further information respecting the Interrogatories propounded by Defendant of which the
Plaintiff, despite its reasonable investigation and inquiry, are presently unaware. Thus, the
Plaintiff reserves the right to modify or enlarge any answer with such pertinent additional
information as it may subsequently discover,

3. Many of the Interrogatories set forth herein are extremely, indeed unreasonably,
broad; therefore, responding to all generally requested information and the production of all
possible documents responsive to the Interrogatory would be an unreasonable burden upon the
Plaintiff. Likewise, many of the Interrogatories are compound, cumulative, vague, ambiguous,
lack proper foundation and/or seek information that is protected by the attorney-client privilege
and/or attorney-work product doctrine or other privileges or exemptions.

4. The Plaintiff objects to these Interrogatories to the extent that they impose upon
the Plaintiff greater duties than are contemplated under the Nevada Rules of Civil Procedure.

5. No incidental or implied admissions will be made nor shall be construed by the
answers. The fact that the Plaintiff may respond or object to any Interrogatory, or any part
thereof, shall not be deemed an admission that the Plaintiff accepts or admit the existence of any
fact set forth therein or assumed by such Interrogatory, or that such answer constitutes
admissiblé evidence. The fact that the Plaintiff responds to part of any Interrogatozjy is not to be
deemed a waiver by the Plaintiff of its objections, including privilege; to any other part of such
an Interrogatory.

6. Each Response to the Interrogatories will be subject to all objections as to the

.competence, relevance, materiality, propriety and admissibility, and to any and all other

objections on any ground which would require the exclusion from evidence of any statement
herein as if any such statements were made by a witness present and testifying at a hearing or
trial in this matter, all of which objections and grounds are expressly reserved and may by
interposed at such hearings and trial as necessary.
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7. The Plaintiff hereby adopts, by reference, the above General Objections and

incorporate each such objection as if it were fully set forth in each of the responses below.
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8. Pursuant to Nevada law the Plaintiff reserves the right to amend/supplement its
answers herein as additional information becomes known to the Plaintiff through the discovery
process, including expert witness reports/opinions.

9. Further, the Plaintiffs specifically reserve the right to amend/supplement their
Responses herein as additional information becomes known to them through the discovery
process, including but not limited to, expert witness reports/opinions. Hence, no answer should
be construed to contain all responsive documents available to the Parties that could be utilized at
triai, or. the current absence of a document should not be construed as any form of admission or
fodder for a motion to dismiss or for summary judgment. Last, as additional information

becomes available to the Parties, the nature and meaning of various documents previously

disclosed by Plaintiffs may further become responsive to any given Interrogatory, and as such,

the Plaintiffs reserves the right to amend their answers accordingly.
ANSWER TO INTERROGATORIES
INTERROGATORY NO. 1:

identify and state with specificity the facts that you intend to rely upon to refute each
cause of action in Helix’s Complaint.
ANSWER TO INTERROGATORY NO. 1:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
vague, ambiguous, overly broad, unduly burdensome and oppressive because it seeks to force
APCO to “Identify and state with specificity the facts that you intend to rely upon to refute each
cause of action in Helix’s Complaint.” Broad ranging interrogatories are improper when they
essentially subsume every fact in the case or every person having knowledge. See Hiskett v.

Wal-Mart Stores, Inc., 180 F.R.D. 403, 404 (D. Kan. 1998). (“Interrogatories should not require

the answering party to provide a narrative account of its case.”). Parties can hardly know when

they have identified “all” facts, persons, and documents with respect to anything — particularly

. before the close of discovery, “How can the court make enforceable orders with reference to ‘all’
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- of anything?” Often, the relevance of a particular fact to a particular issue is not known until

_clarified and put into context by testimony at deposition or trial. Such a question places the

responding party in an impossible position. See id.; Safeco of Am. V. Rawstron, 181 F.R.D. 441,

447048 (C.D. Cal. 1998)(finding unreasonable an interrogatory calling for all facts supporting
denial of a request for admission); Lawrence v. First Kan, Bank & Trust Co., 169 F.R.D. 657,
660-63 (D. Kan. 1996)(same); Hilt v. SFC, Inc., 170 F.R.D. 182, 186-87 (D. Kan. 1997)(finding

unduly burdensome an interrogatory seeking to require plaintiff to state ‘each and every fact’
supporting allegations of a complaint). APCO further objects on the grounds that to answer this
Interrogatory would result in annoyance, embarrassment, or oppression to APCO in that the
question is overly broad, vague, ambiguous, indefinite as to time and without reasonable
limitation in its scope. APCO further objects on the basis that the question is oppressive,
harassing and burdensome; the information sought seeks APCO’s counsel’s legal analysis and
theories regarding laws, ordinances, safety orders, etc., which are equally available to Helix; the
question also invades the attorney’s work product privilege. APCO further objects on the basis
that the questidn calls for information which is available to all parties equally, and is therefore
oppressive and burdensome to APCO. APCO further objects on the basis that the question seeks
informationr which is protected from disclosure by the attorney’s work product privilege. APCO
further objects on the basis that the question seeks to invade APCO’s counsel’s work product
privilege in that it calls for him to provide an analysis of written data, APCO finther objects on
the basis that the question seeks to ascertain all facts and other data which APCO intends to offer
at trial and, as such, is violative of the atiorney work product privilege. APCO objects on the
basis that the attorney-client privilege protects disclosure of the information sought. APCO
further objects to this Interrogatory on the grounds that it calls for legat conclusions, and that the
contract documents at issue speak for themseives,

Subject to and without waiving any objections, APCO responds as follows: Gemstone
Development West, Inc. {(“Gemstone™) has asserted various complaints about the quality of the
work performed by APCO and its subcontractors. As of this time, Gemstone has not identified

specific issues that Gemstone has with APCO’s or its subcontractor’s work, including that of
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Helix. However, as a result of Gemstone’s assertions that there are issues with the quality of the

work performed on the Project, Gemstone has failed to pay APCO for the work that APCO )

MARQUIS AURBACH COFFING

10001 Park Run Drive
Las Vegas, Nevada 89145
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performed including the work that was performed by Helix, Pursuant to the terms of the
Subcontract Agreement, any payments to Helix were specifically conditioned upon APCO’s
actual receipt of payment from Gemstone for Helix’s work. Moreover, the Subcontract
specifically provided that Helix was assuming the same risk that Gemstone may become
insolvent and not be paid for its work as APCO assumed in entering into prime contract with
Gemstone. Helix further agreed that APCO had no obligation to pay Helix for any work
performed by Helix until or unless APCO had actually been paid for such work by Gemstone, To
date, APCO has not been paid for the work performed, including the work performed by Helix.
In fact, due to non- payment, APCO exercised its rights pursuant to NRS Chapter 624 and
terminated the prime contract with Gemstone and further terminated the Subcontract with Helix,
After APCO ceased work on the Project, Helix may have negotiated with Camco Pacific
Construction Company (“Camco”), the replacement general contractof, and/or Gemstone and
may have entered into a ratification agreement, wherein APCO was replaced as the general
contractor under the Subcontract and Camco and/or Gemstone became liable for any monies due -
Helix on the Project. Discovery is ongoing; APCO reserves the right to supplement or amend its
response to this Interrogatory as investigation, discovery, disclosure and analysis continues,
INTERROGATORY NO. 2:

State the procedure by which you and/or Gemstone Development West, Inc.
(“Gemstone”) paid Helix for its work, material, and/or equipment furnished at the Project.
ANSWER TO INTERROGATORY NO. 2: '

Subject to, and without waiving any objection identified above, APCO responds as
follows: APCO paid Helix pursuant to the terms of the Subcontract. More specifically, see
Section 3 of the Subcontract. Basically the procedure for payment was as follows: Pursuant to
the terms of the Subcontract, Helix submitted to APCO its monthly billing, no later than the 25th
of each moenth, showing quantities of subcontract work that has been satisfactorily completed in

the preceding month, as well as backup material. In the event that Helix failed to timely submit
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its monthly billing with the necessary backup material that resulted in that monthly payment

application being rolled over to the following month. In turn, APCO submitted its Application
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for Payment, which included the subcontractor’s monthly billing and backup documentation to
Gemstone for payment. Upon actual receipt of payment by APCO from Gemstone, APCO then

paid the amount that APCO received for Helix work to Helix as required under the Subcontract.

‘Discovery is ongoing. APCO reserves the right to supplement or amend its response to this

Interrogatory as investigation, discovery, disclosure and analysis continues.
INTERROGATORY NO. 3:

State the amount of any payments you or Gemstone made to Helix, the date and manner
in which each payment was made, and at what stage of completion the Project was in at the time
of each payment,

ANSWER TO INTERROGATORY NO. 3:

Subject to, and without waiving any objection identified above, APCO responds as
follows: To date, APCO has approved/paid Helix the sum of $4,626,186.11 See documents
identified by Bate Stamp No. APC0003415 - 339519, 39548 — 39785, and 103577 — 103586
which APCO deposited into a depository established by APCO for this litigationA matter with
Litigation Services located at 3770 Howard Hughes Pkwy, Ste 300, Las Vegas, NV 89169-0935
and/or are hereby made available for review énd copying (at requestor’s expense) at a mutually
agreeable time and place. APCO does not have any information as to what payments may have
been made by Gemstone directly to Helix after APCO terminated its prime contract with
Gemstone, However, from the information obtained through Helix discovery requests
propounded upon APCO, it appears that Gemstone may have paid Helix at least $364,760.00.
Discovery is ongoing. APCO reserves the right to supplement or amend its response to this
Interrogatory as investigation, discovery, disclosure and analysis continues.
INTERROGATORY NO. 4:

State the amount of any payments fo you by Gemstone, the date and manmner in which

each payment was made, and at what stage of completion the Project was in at the time of each

payment.
Page 6 of 36
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ANSWER TO INTERROGATORY NO. 4:

~ Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is

vague, ambiguous, ovetly broad, unduly burdensome and/or oppressive. Subject to, and without
walving any objections, APCO responds as follows: See documents located at Litigation
Services that are made available for review and copying (at requestor’s expense). More
specifically, see -docizments identified by Bate Stamp No. APC000033494 through
APC000035651. Discovery is ongoing, APCO reserves the right to supplement or amend its
response to this Interrogatory as investigation, discovery, disclosure and analysis continues.
INTERROGATORY NO. 5:

Do you contend that the value of the unpaid work, material, and/or equipment furnished
or supplied by Helix is less than the amount set forth in Helix’s Initial Disclosures?

If so, please state: -

a. the basis for your contention including all facts, witnesses, or documents you rely on in
support of your contention, .

b. how much you contend the work and equipment provided by Helix is actually valued
at; and

c. the manner in which you calculated the value of the work, materials, and/or equipment
provided by Helix,

ANSWER TO INTERROGATORY NO, 5:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
vague, ambiguous, overly broad, unduly burdensome and oppressive. More specifically APCO
objects o the grounds that it is vague and ambiguous in that “value of the unpaid work, material
and/or equipment furnished or supplied by Helix” is not defined. APCO further reiterates its
General Objections and adds that as this action is in the initial stages of discovery and APCO has
not yei determined which witnesses will testify or what evidence will be used in support of
APC(¥s assertions or denials; therefore, this Interrogatory is premature. APCO further objects as
the Interrogatory seeks information which is protected from disclosure by the attorney’s work

product privilege. APCO further objects on the basis that the Interrogatory secks disclosure of
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trial witnesses (other than experts) and is therefore violative of the attorney work product

privilege. APCO further objects on the basis that the Interrogatory seeks to ascertain the
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anticipated testimony of witnesses who are not “experts™ and as such violate the attorney work
product privilege. APCO further objects on the basis that the question seeks to ascertain all facts
and other data which APCO intends to offer at trial and, as such, is violative of the attorney work
product privilege. Furthermore, APCO objects to this Interrogatory insofar as it purports to
require APCO to describe the substance of each person’s knowledge for the reason that such a
requirement seeks to impose burdens on APCO beyond those permitted by the Nevada Rules of
Civil Procedure, cails for APCO to speculate, is overly broad and unduly burdensome and seeks
information protected from disclosure by the attorney-client, work product, party
communications, investigative, and consulting expert privileges.

Subject to and without waiw;ing any obj ections, APCO responds as follows: See

documents identified by Bate Stamp No. APC000000001' through APC000078992,

APCO104200 through 104234, and more specific APC0003415 — 339519, 39548 — 39785, and

103577 - 103586, which APCO has deposited into a depository established by APCO for this
litigation matter with Lifigation Services and/or are hereby made available for review and
copying (at requestor’s expense) at a mutually agreeable time and place. Discovery is ongoing;
APCO reserves the right to supplement or amend its response to this Interrogatory as
investigation, discovery, disclosure and analysis continues.
INTERROGATORY NO. 6:

State with specificity the reasoné why you have not paid Helix the sums for the work,
material, and/or equipment that Helix provided for the Project.
ANSWER TO INTERROGATORY NO. 6:

Subject to, and without waiving any objection identified above, APCO responds as

! Please note that documents bate stamped APC000000001 through APC000001557 are not being
preduced by APCO as those documents were delivered by APCO to Gemstone Development West
(“Gemstone™) on September 3 2008, around the time of termination of APCO’s prime contract so that
Gemstone could continue with the construction of the Project. APCO does not have a copy of these
documents as they remain in Gemstone’s possession. Furthermore, due to clerical error, the following
Bate Stamp Nos. were not used, APC000005841, APC(00024165 and APC000033296 and ars thus not
being produced.
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follows: Pursuant to the terms of the Subcontract any payments to Helix were specifically

conditioned upon APCO’s actual _receipt of payment from Gemstone for Helix’s work.
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Moreover, the Subcontract specifically provides that Helix was assuming the same risk that
Gemstone may become insolvent and not be paid for its work as APCO assumed in entering into
prime contract with Gemstone. Helix further agreed that APCO had no obligation to pay Helix
for any work performed by Helix untif or unless APCO had actually been paid for such work by
Gemstone. To date, APCO has not been paid for the work performed, including the work
performed by Helix. In fact, due to non-payment, APCO exercised its rights pursuant to NRS
Chapter 624 and terminated the prime contract with Gemstone and further terminated the
Subcontract with Helix. Discovery is ongoing; APCO reserves the right to supplemeﬁt or amend
its response to this Interrogatory as investigation, discovery, disclosure and analysis continues.
INTERROGATORY NO. 7:

State each and every fact that you rely on to support your position that any claim for
unjust enrichment against you is invalid.
ANSWER TO INTERROGATORY NO. 7:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
overly broad, unduly burdensome and oppressive because it seeks to force APCO to identify

“each and every fact” that APCO relied upon to support its position that any claim for “unjust

-enrichment against you is invalid.” Broad ranging written discovery is improper when it

essentially subsumes every fact in the case. See Hiskett v. Wal-Mart Stores, Inc., 180 F.R.D.
403, 404 (D. Kan. 1998); Safeco of Am, V, Rawstron, 181 F.R.D. 441, 447048 (C.D. Cal. 1998);
Lawrence v, First Kan. Bank & Trust Co., 169 F.R.D. 657, 660-63 (D. Kan. 1996)(same); Hilt v.

SFC, Ing., 170 F.R.D. 182, 186-87 (D. Kan. 1997). APCO further objects to this Interrogatory on

the grounds of attorney client privilege and/or attorney work product. APCO further objects that
this Interrogatory is premature, as discovery has just commenced on this matter and APCO has
not yet identiﬁed what documents it may decide to utilize or offer as exhibits against Helix at the
time of trial.

Subject to and without waiving any objections, See Response to Interrogatory No. 1, 2,
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and 6 above, which are incorporated herein by this reference. Also, see documents identified by

Bate Stamp No APC0003415 — 339519, 39548 ~ 39785, and 103577 — 1035862, which APCO

has deposited into a depository established by APCO for this litigation matter with Litigation
Services and/or are hereby made available for review and copying (at requestor’s expense) at a
mutually agreeable time and place. Discovery is ongoing; APCO reserves the right to supplement
or amend its Response to this Interrogatory as investigation, discovery, disclosure and analysis
continues. |
INTERROGATORY NO. 8:

Separately state each and every fact that you rely on to support each of your affirmative
defenses.

ANSWER TO INTERROGATORY NO. 8:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
overly broad, unduly burdensome and oppressive because it seeks to force APCO to identify
“each and every fact that you rely on to support each of your affirmative defenses.” Broad
ranging written discovery is improper when it essentially subsumes every fact in the case. See
Hiskett v, Wal-Mart Stores, Inc., 180 F.R.D. 403, 404 (D. Kan. 1998); Safeco of Am. V.
Rawstron, 181 F.R.D. 441, 447048 (C.D. Cal. 1998); Lawrence v. First Kan. Bank & Trust Co..
169 F.R.D. 657, 660-63 (D. Kan. 1996)(same); Hilt v. SFC, Inc., 170 F.R.D. 182, 186-87 (D.

Kan. 1997). APCO further objects to this Interrogatory on the grounds of attorney client
privilege and/or attorney work product. APCO further objects that this Interrogatory is
premature, as discovery has just commenced on this matter and APCO has not yet identified all
facts that it intends to use relative to Helix’s action.

Subject to and without waiving any objections, See Response to Interrogatory No. 1, 6, 7,
and 8 above, which are incorporated herein by this reference. Also, see documents identified by

Bate Stamp No. APC000000001> through APC000078992 and APCO104200 through 104234,

2 See Footnote No. 1.
? See Footnote No. 1.
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- and more specific APC0003415 — 339519, 39548 — 39785, and 103577 — 103586", which APCO
_has deposited into a depository established by APCO for this litigation mattér_with Litigation

Services and/or are hereby made available for review and copying (at requestor’s expense) at a
mutually agreeable time and place. Discovery is ongoing. APCO reserves the right to suppiement
or amend its Response to this Interrogatory as investigation, discovery, disclosure and analysis
continues.

INTERROGATORY NO. 9:

If you contend that Helix entered into any independent agreement or ratification with
CAMCO Pacific Construction Company, Inc. (“CAMCO”) or Gemstone, state each and every
fact that you rely on to support your position and on what basis any such agreement relieves
APCO of its contractual duties to Helix.

ANSWER TO INTERROGATORY NO. 9:

Subject to, and without waiving any objection identified above, APCO responds as
follows: It is APCO’s understanding that after APCO’s termination of the prime contract with
Gemstone for non-payment, Gemstone, through Camco Pacific Construction Company
(“Camco”), its replacement contractor, entered into independent and/or ratification agreements.
APCO is aware that several of its subcontractors have entered into such independent and/or

ratification agreement. APCO does not have personal knowledge of which subcontractors have

~entered into such agreements. APCO objects that this Interrogatory is premature, as discovery

has just commenced on this matter and APCO has not yet identified all subcontractors who may
have entered into such agreements and whether or not Helix was one of such subcon&actors.
Discovery is ongoing. APCO reserves the right to supplement or amend its Response to this
Interrogatory as investigation, discovery, disclosure and analysis continues.
INTERROGATORY NO, 10:

Identify all facts, witnesses (names, employers, addresses and telephone number) and
documents, records that support your Answers to these Interrogatories and your responses to

Requests for Admission.

4 See Footnote No, 1.
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-ANSWER TO INTERROGATORY NO. 10:

___ Objection. APCO objects to this Inferrogatory as being overly broad, unduly burdensome

and oppressive because it seeks to force APCO to identify “all facts, witnesses (names,
employers, addresses and telephone number) and documents, records, that support your Answers
to these Interrogatories and your responses to Requests for Admission” Broad ranging written |

discovery is improper when it essentially subsumes every fact in the case. See Hiskett v. Wal-

Mart Stores, Inc., 180 F.R.D. 403, 404 (D. Kan. 1998); Safeco of Am. V. Rawstron, 181 F.R.D.

441, 447048 (C.D. Cal. 1998); Lawrence v. First Kan. Bank & Trust Co., 169 F.R.D. 657, 660-
63 (D. Kan. 1996)(same); Hilt v. SFC, Inc., 170 F.R.D. 182, 186-87 (D. Kan, 1997). APCO

further objects to this Interrogatory on the grounds of attorney client privilege and/or attorney
work product. APCO further objects that this Interrogatory is premature, as discovery has just
commenced on this matter and APCO has not yet identified all facts that it intends to use relative
10 Helix’s action.

Subject to and without waiving any objectioris, see documents identified by Bate Stamp
No. APC000000001° through APC000078992 and APCO104200 through 104234, and more
specific APC0003415 — 339519, 39548 — 39785, and 103577 — 103586%, which APCO has
deposited into a depository established by APCO for this litigation matter with Litigation
Services and/or are hereby made available for review and copying (at requestor’s expense) at a
mutually agreeable time and place. Discovery is ongoing. APCO reserves the right to supplement
or amend its Response to this Interrogatory as investigation, discovery, disclosure and analysis
continues,

With respect to the potential witnesses sought in Interrogatory No. 10, APCO objects to
this Interrogatory as well. APCO reiterates its General Objections and adds that as this action is
in the initial stages of discovery, and APCO has not yet determined which witnesses support its
Answers to these Interrogatories and its responses to the propounded Requests for Admission.

APCO further objects that this Interrogatory is premature. APCO further objects as the

% See Footnote No. 1.

6 See Foothote No, 1.
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trial witnesses (other than experts) and is therefore violative of the attorney work product
privilege. APCO further objects on the grounds that this Interrogatory is vague, ambiguous,
overly broad, unduly burdensome and oppressive because it seeks to force APCO to identify “all
witnesses (names, employers, addresses and telephone number) and...that support your Answers
to these Interrogatories and your responses to Requests for Admission.”  Furthermore, APCO
objects to this Interrogatory insofar as it purports to require APCO to describe the substance of
each person’s knowledge for the reason that such a requirement seeks to impose burdens on
APCO beyond those permitted by the Nevada Rules of Civil Procedure, calls for APCO to
speculate, is overly broad and unduly burdensome and secks information protected from
disclosure by the attorney-client, work product, party communications, investigative, and
consulting expert privileges.

Subject to and without waiving any objections, APCO anticipates that the following
individuals may be witnesses and/or have relevant information relative the claims asserted in this
action;

1. Brian Benson
APCO Construction
- Marquis Aurbach Coffing
10001, Park Run Drive
Las Vegas, Nevada 89145

Mr. Nickerl will testify regarding the facts and circumstances surrounding this action

and provide other testimony to support the allegations of APCO’s Complaint 'against Gemstone

and all other claims thét APCO has asserted against various subcontractors. Mr. Nickerl will

further provide testimony to refute the allegations of Gemstone’s Counterclaim and various
Complaints in Intervention filed by various subconiractors.

2. Joe Pelan
APCO Construction
Marquis Aurbach Coffing
10001, Park Run Drive
Las Vegas, Nevada 89145

Page 13 of 36
= MAC:05161-019 3067966_1 5/15/2017 3:27 PM

AA 002227




Las Vegas, Nevada 89145
-(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive

—

= R N T VO )

[ R S O N o T T 1 T N T VNN
ooqc\m-hwwn—‘oxoooqc\m-hwm-—tc

Mr. Pelan will testify regarding the facts and circumstances surrounding this action and

__provide other testimony to support the allegations of APCO’s Complaint against Gemstone and

all other claims that APCO has asserted against various subcontractors. Mr. Pelan will further

provide testimony to refute the allegations of Gemstone’s Counterclaim and various Complaints

in Intervention filed by various subcontractors.

3.

Lisa Lynn

APCO Construction
Marquis Aurbach Coffing
10001, Park Run Drive
Las Vegas, Nevada 89145

Ms. Lynn will testify regarding the facts and circumstances surrounding this action.

4.

Mary Jo Allen

APCO Constructicn
Marquis Aurbach Coffing
10001 Park Run Drive
Las Vegas, Nevada 89145

Ms. Allen is expected to testify regarding the amounts due to APCO on the Manhattan

West Project and shall further provide other testimony in support of the allegations of APCO’s

Complaint.

5.

Person Most Knowledgeable - APCO
¢/o Gwen Rutar Mullins, Esq.
Marquis Aurbach Coffing

10001, Park Run Drive

Las Vegas, Nevada 89145

Person Most Knowledgeable of APCO will testify regarding the facts and circumstances

surrounding this action, will support the allegations of APCO’s Complaints and will refute the

allegations of the Counterclaim and/or various Complaints in Intervention as they are asserted

against APCO.

6.

The Person Most Knowledgeable
Gemstone Development West, Inc,

c/o Alexander Edelstein, registered Agent
10170 W, Tropicana Ave., Suite 156-169
Las Vegas, Nevada 89147

The Person Most Knowledgeable of Gemstone Development West, Inc, is expected to

testify regarding the facts and circumstances related to the claims made in this action.
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7. Alexander Edelstein
10170 W. Tropicana Ave., Suite 156-169

2 Las Vegas, Nevada 89147
3 Mr. Edelstein is expected to testify regarding the facts and circumstances related to the
4 I claims made in this action.
5 8. Pete Smith
6 Gemstone Development West, Inc.
Address unknown
7
Mr. Smith is expected to testify regarding the facts and circumstances related to the
8 N
claims made in this action.
9
9, Craig Colligan
10 Address unknown
11 M. Colligan is expected to testify regarding the facts and circumstances related to the
Q
Z 12 claims made in this action.
%’ = 13 10.  The Person Most Knowledgeable
O 9@ Scott Financial Services, Inc.
2R § 14 ¢/o Kemp, Jones & Coulthard
%5 15 s 3800 Howard Hughes Pkwy., 17" Floor
3 2‘5 &% Las Vegas, Nevada 89169
o Fe
=ik 16 )
<g 2 g The Person Most Knowledgeable of Scott Financial Services, Inc. is expected to testify
N8 17
g B g regarding the facts and circumstances related to the claims made by in this action.
€ 18
ﬁ 11, Bradley J. Scott
S 19 ¢c/o Kemp, Jones & Coulthard
3800 Howard Hughes Pkwy., 17" Floor
20 Las Vegas, Nevada 89169
21 Mr. Scott is expected to festify regarding the facts and circumstances related to the
22 claims made by in this action,
23 12.  The Person Most Knowledgeable
24 Bank of Oklahoma
c/o Lewis and Roca, LLP
25 3993 Howard Hughes Pkwy., Ste. 600
Las Vegas, Nevada 89169
26
The Person Most Knowledgeable of Bank of Oklahoma is expected to testify regarding
27
_ the facts and circumstances related fo the claims made in this action,
28
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13.  The Person Most Knowledgeable
Club Vista Financial Services, LLC

20 c/o Cooksey, Toolen, Gage, Duffy & Woog D
3930 Howard Hughes Pkwy., Ste. 200
3 Las Vegas, Nevada 89169
4 The Person Most Knowledgeable of Club Vista Financial Services, LLC is expected to
3 testify regarding the facts and circumstances related to the claims made in this action.
6 14. The Person Most Knowledgeable '
7 Tharaldson Motels I, Inc.
¢/o Cooksey, Toolen, Gage, Duffy & Woog
8 3930 Howard Hughes Pkwy., Ste. 200
Las Vegas, Nevada 89169
9
10 The Person Most Knowledgeable of Tharaldson Motels I, Inc. is expected to testify
1" regarding the facts and circumstances related to the claims made in this action.
O 15.  QGary D. Tharaldson
4 12 c/o Cooksey, Toolen, Gage, Duffy & Woog
B 13 3930 Howard Hughes Pkwy., Ste, 200
@) 8 Las Vegas, Nevada 89169
V.88 4
E £ z g Mr. Tharaldson is expected to testify regarding the facts and circumstances related to the
<588 15
o % £3 claims made in this action.
SH~ 16
2 g g 5 16.  Aaron Davis
noiL 17 Insulpro Projects, Inc,
8’ g c/o Eric Dobberstein, Esq.
= = 18 DOBBERSTEIN & ASSOCIATES
- 8965 S, Eastern Avenue, Suite 280
= 19 Las Vegas, Nevada §9123
20 Mr. Davis is expected to testify as to his understanding of the facts of this matter forming
21 the basis of Insulpro’s lawsuit against APCO.
22 17.  Cheryl Johnson
23 Insulpro Projects, Inc.
cfo Eric Dobberstein, Esq.
24 DOBBERSTEIN & ASSOCIATES
8965 S. Eastern Avenue, Suite 280
25 Las Vegas, Nevada 89123
26 Ms. Johnson is expected to testify as to her understanding of the facts of this matter
27 forming the basis of Insulpro’s lawsuit against APCO.
28
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18.  Matthew Hashagen
Insulpro Projects, Inc.

MARQUIS AURBACH COFFING
10001 Park Run Drive

Mr. Hashagen is expected to testify as to his understanding of the facts of this matter

The Person Most Knowledgeable for PGC is expected fo testify as regarding the

H.R. Alalusi is expected to testify as regarding the circumstances of this matter forming

the basis of PGC’s claims against APCO and regarding the PGC’s work on the Projects and

Mr. Thompson is expected to testify regarding the circumstances of this matter including

the improper workmanship of PGC on the Project which resulted in findings that some of the

columns capitals on Buildings 8 and 9 needed to be demolished or reconstructed. Mr.

Thompson is further expected to testify about the defective work performed by PGC on the
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2 ¢/o Eric Dobberstein, Esq. .
DOBBERSTEIN & ASSOCIATES
3 8965 S. Eastern Avenue, Suite 280
4 Las Vegas, Nevada 89123
5
6 || forming the basis of Insulpro’s lawsuit against APCO.
7 19.  The Person Most Knowledgeable
Pressure Grout Company, Inc.
8 c/o T. James Truman, Esq.
T. James Truman & Associates
9 3654 North Rancho Drive
10 Las Vegas, Nevada 89130
11
12 circumstances of this matter forming the basis of PGC’s claims against APCO.
2 13 20, H.R. Alalusi
2 Pressure Grout Company, Inc.
28 14 c/o T. James Truman, Esq.
=g T. James Truman & Associates
§ o 1S 3654 North Rancho Drive
z E Las Vegas, Nevada 89130
8- 16
£
28 17
£ 18
19 issues relating thereto.
21 Jim Thompson
20 REI/Structural
21 700 17th Street, Ste. 1900
Denver, CO 80202
2 (303)575-9510
23
24
25
26
27 { Project.
28

MAC:05161-019 3067966_1 5/15/2017 3:27 PM

AA 002231




—

22, Robert D. Redwine
Civil Structural Engineer
700 17th Street, Ste. 1900

Las Vegas, Nevada 89145

(702) 3820711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Rur Drive
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Denver, CO 80202
(303)575-9510

Mr. Redwine is expected to testify regarding the circumstances of this matter including
the improper workmanship of PGC on the Project which resulted in findings that some of the
columns capitals on Buildings 8 and 9 needed to be demolished or reconstructed. Mr. Redwine
is further expected to testify about the defective work performed by PGC on the Project.

23, The Person Most Knowledgeable
Helix Electric of Nevada, LLC
c¢/o Eric B. Zimbelman, Esq.

c/o Richard L. Peel, Esq.
PEEL BRIMLEY LLP

3333 E. Sererie Ave., Ste, 200
Henderson, Nevada 89074

The Person Most Knowledgeable for Helix Electric of Nevada, LLC is expected to
testify as to his/her understanding of the facts of this matter forming the basis Helix’s lawsuit
against APCO.

APCO further expects that each of the subcontractors who are participating in this action
will also testify as to his/her understanding of {he facts on this matter and to support their claims

that were asserted in this action. Also, see APCO’s disclosure of witnesses previously served on

- this matter. Discovery is ongoing. APCO reserves the right to supplement or amend its response

to this Interrogatory as investigation, discovery, disclosure and analysis continues,
INTERROGATORY NO. 11:

For every response to Helix’s Requests for Admission that is anything other than an
unequivocal admission, identify all facts, witnesses (names, employers, addresses and telephone
number) and documents, records, that support such responses. |
ANSWER TO INTERROGATORY NO. 11:

Objection. This Interrogatory calls for multiple responses as there were denials made by
APCO to Helix’s Requests for Admissions. APCO objects to any attempt by Helix to evade any
numerical limitations set on interrogatories by asking multiple independent ‘questions within
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single individual questions and subparts. APCO further objects on the grounds of relevance and

2 || that this Interrogatory is vague, ambiguous, overly broad, unduly burdensome and oppressive
3 || because it seeks to force APCO to identify “each and every denial.” See also Response to
4 || Interrogatory No. 1 above, which is incorporated herein by this reference. Subject to and without
5 || waiving any objections, see APCO’s Responses to Helix’s Requests for Admissions. See also,
6 || Responses to Interrogatory No. 1, 2, 6, and 10 above, which are incorporated herein by this
7 || reference. Also, see documents identified by Bate Stamp No. APC0000000017 through
8 i APC000078992 and APCO104200 through 104234, and more specific APC0003415 — 339519,
9 fl 39548 - 39785, and 103577 — 103586°, which APCO has deposited into a depository established
10 || by APCO for this litigation matter with Litigation Services and/or are hereby made available for
11 || review and copying (at requestor’s expense) at a mutually agreeable time and place. Discovery is
LZD 12 || ongoing. APCO reserves the right to supplement or amend its Response to this Interrogatory as -
% § 13 || investigation, discovery, disclosure and analysis continues.
% T 2 14 | INTERROGATORY NO, 12:
g ég%’ 15 State each and every fact that supports your position that you are not legally liable for
i::): § §g 16 || payment to Helix for the work, material, and/or equipment that it furnished on the Project.
i 2 E % 17 || ANSWER TO INTERROGATORY NO. 12:
8' :F:’, 18 Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
g 19 | overly broad, unduly burdensome and oppressive because it seeks to force APCO to identify
20 || “each and every fact that supports your position that you are not legally liable for payment to
21 |l Helix for the work, material, and/or equipment that it furnished on the Project.” Broad ranging.
22 | written discovery is improper when it essentially subsumes every fact in the case. See Hiskett v.
23 || Wal-Mart Stores, Inc., 180 F.R.D. 403, 404 (D. Kan. 1998); Safeco of Am. V. Rawstron, 18]
24 | F.R.D. 441, 447048 (C.D. Cal. 1998); Lawrence v. First Kan. Bank & Trust Co., 169 F.R.D. 657,
25 || 660-63 (D. Kan. 1996)(same); Hilt v. SFC, Inc., 170 F.R.D. 182, 186-87 (D. Kan, 1997). APCO
26 | further objects to this Interrogatory on the grounds of attorney client privilege and/or attorney
27 || 7 See Footnote No. 1.
28 8 See Footnote No, 1.
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work prodact. APCO further objects that this Interrogatory is preméture, as discovery has just

Ji_commenced on this matter and APCO has not yet identified all facts that it intends to use relative

Helix’s action.

Subject to and without waiving any objections, See Responses to Interrogatory No. 1, 6,
and 7 above, which are incorporated herein by this reference. Also, see documents identified by
Bate Stamp No. APC000000001° through APC000078992 and APCO104200 through
104234,and more specific APC0003415 — 339519, 39548 — 39785, and 103577 — 103586'7,
which APCO has deposited into a depository established by APCO for this litigation matter with
Litigation Services and/or are hereby made available for review and copying (at requestor’s
expense) at a mutually agreeable time and place. Discovery is ongoing. APCO reserves the right
to supplement or amend its Response -to this Interrogatory as investigation, discovery, disclosure
and analysis continues,

INTERROGATORY NO. 13:

Identify each person you expect to call as an expert witness at the time of trial in this
action, With respect to each, please state:

a. the subject matter on which the expert is expected to testify, the substance of the facts
and opinions to which each expert is expected to testify;

b. a summary of the grounds for each opinion;

c. whether written document was prepared by such expert; .

d. the professional title, educational background, qualifications and work experience of
each such expert.

ANSWER TO INTERROGATORY NO. 13:

Objection. APCO objects to this Interrogatory on the grounds that it is premature. APCO
has not yet decided on which, if any, expert witnesses might be called at trial. In fact, APCO has
not yet retained any expert witness on this matter. Discovery is ongoing. APCO reserves the

right to supplement this Response when APCO has retained an expert witness on this matter.

® See Footnote No. 1.

10 See Footnote No. 1.
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INTERROGATORY NO. 14:
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Identify any and all exhibits which you intend to produce at the time of trial in this matter
as it relates to the claims brought by Helix and the work, material, and/or equipment furnished by
Helix on the Project.

ANSWER TO INTERROGATORY NO. 14:

Objection. APCO objects to this Interrogatory on the grounds that it is premature. APCO
has yet to determine the exhibits to be produced at trial. See also Response to Interrogatory No. 1
above, which is incorporated herein by this reference. Subject to and without waiving any
objections, see documents identified by Bate Stamp No. APC000000001'  through
APC000078992. and APCO104200 through 104234, and more specific APC0003415 — 339519,
39548 — 39785, and 103577 — 103586", which APCO has deposited into a depository
established by APCO for this litigation matter with Litigation Services az_ld/or are hereby made
available for review and copying (at requestor’s expense) at a mutually agreeable time and place.
See also documents produced by other parties to this action, including any documents produced
by Helix in this action. Discovery is ongoing. APCO reserves the right to supplement or amend
its Response to this Interrogatory as investigation, discovery, disclosure and analysis continues,
INTERROGATORY NO. 15:

If you have asserted or intend to assert any causes of action, counter-claims, cross-
claims, or any other similar claim against Helix in this matter, identify each and state all facts
you rely on to support each claim, ‘

ANSWER TO INTERROGATORY NO. 15:

Objection, APCO objects on the basis that the Interrogatory is .overly broad, vague,
ambiguous, indefinite as to time and without reasonable limitation in its scope. APCO further
objects on the basis that the question is oppressive, harassing and burdensome; the information
sought seeks APCO’s counsel’s legal analysis and theories regarding laws, ordinances, safety

orders, etc., which are equally available to Helix; the question also invades the attorney’s work

t S__;__ce Footnote No. 1.
12 See Footnote No. 1.
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product privilege. APCO further objects on the basis that the question seeks to invade APCO’s

..counsel’s work product privilege in that it calls for him to provide an analysis of written data,

APCO further objects on the basis that the question seeks to ascertain all facts and other data
which APCO intends to offer at trial and, as such, is violative of the attorney work product
privilege. APCO objects on the basis that the attorney-client privilege protects disclosure of the
information sought,

Subject to and without waiving any objections, APCO, in view of the claims that have
been asserted by Gemstone, APCO is evaluating all of its options, including asserting claims
against Helix, including, but not limited to, breach of contract, unjust enrichment, indemnity, set
off, and contribution. Discovery is ongoing. APCO reserves the right to supplement or amend its
response to this Interrogatory as investigation, discovery, disclosure and analysis continues.
INTERROGATORY NO. 16:

Please identify the first and last date Helix performed work and describe in detail Helix’s
scope of work for the Project.

ANSWER TO INTERROGATORY NO. 16:

Objection. APCO objects on the basis that the Interrogatory is oppressive, harassing and
burdensome as the information sought information that is equally available to Helix.

Subject to and without waiving any objections, APCO responds as follows: Helix
commenced with its work on tine Project sometime in April 2007, APCO dogs not know the last
date that Helix performed work on the Project. APCO understands that Helix continued to
perform work on the Project after APCO ceased its work and terminated the prime contract with
Gemstone. Discovery is ongoing. APCO reserves the right to supplement or amend its response
to this Interrogatory as investi gation, discovery, disclosure and analysis continues,
INTERROGATORY NO. 17:

Identify all facts and circumstances leading up to your issuance of the stop work order to

Helix and describe any and all reasons you believe you were justified you in taking such action.

ANSWER TO INTERROGATORY NO. 17;

Objection. APCO objects to this request for Interrogatory is overly broad, unduly
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burdensome and oppressive because it secks to force’ APCO to identify “all facts and
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all reasons you believe you were justified you in taking such action.” Broad ranging written
discovery is improper when it essentially subsumes every fact in the case. See Hiskett v. Wal- |
Mart Stores, Inc., 180 F.R.D. 403, 404 (D. Kan. 1998); Safeco of Am. V. Rawstron, 181 F.R.D.
441, 447048 (C.D. Cal. 1998); Lawrence v. First Kan. Bank & Trust Co., 169 F.R.D. 657, 660-
63 (D. Kan, 1996)(same); Hilt v. SFC, Inc., 170 F.R.D, 182, 186-87 (D. Kan. 1997). APCO

further objeéts to this Interrogatory on the grounds of attorney client privilege and/or attorney
work product. APCO further objects that this Interrogatory is premature, as discovery has just
commenced on this matter and APCO has not yet identified all facts that it intends to use relative
to Helix’s action.

Subject to and without waiving any objections, APCO responds as follows: After APCO
was not paid by Gemstone for work that was being performed by APCO and its subcontractors,
APCO, pursuant to Nevada law, gave notice to Gemstone of its intent to stop work and terminate
the prime contract unless payment was made, APCO provided a copy of such notice to its
subcontractors, including Helix, so that the subcontractors, including Helix, could take whatever
action they deemed necessary to protect their respective rights under Nevada law. After payment
from Gemstone was not made, APCQ, as allowed under Nevada law, terminated its prime
contract with Gemstone and further notified its subconiractors, including Helix of such
termination. See also, Responses to Interrogatory No. 1, 6, and 7 above, which are incorporated
herein by this reference. Also, see documents identified by Bate Stamp No. APC000000001"
through APC000078992 and APCO104200 through 104234, and more specific APC0003415 —
339519, 39548 - 39785, and 103577 — 103586", which APCO has deposited into a depository
established by APCO for this litigation matter with Litigation Services and/or are hereby made
available for review and copying (at requestor’s expense) at a mutually agreeable time and place.

Discovery is ongoing. APCO reserves the right to supplement or amend its Response to this

" See Footnote No. 1.

1 See Footnote No. 1.
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Interrogatory as investigation, discovery, disclosure and analysis continues.

INTERROGATORY NO. 18;
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If you or any officer, director, or employee of APCO has had any conversations with
Helix regarding the facts alleged in Helix Complaint against APCO and Gemstone, please state
the dates of each conversation, the parties, involved, the contents of the conversation, and what
was said.

ANSWER TO INTERROGATORY NO, 18:

Objection. APCO objects on the grounds of relevance and further objects that this
Interrogatory is vague, ambiguous, overly broad, unduly burdensome and oppressive because it
seeks to force APCO to identify any conversations that APCO may have had with Helix
including the dates of each conversation, persons involved and the contents of the conversations.
APCO further objects to this Interrogatory on the grounds that the burden of deriving or
ascertaining the answer to this Interrogatory is substantially the same for Helix as for APCO., See
also Response to Interrogatory No. 2 above, which is incorporated hetein by this reference.

Subject to and without waiving any objections, APCO, during the course of construction,
had numerous conversations with Helix relative Helix’s work and the Project in general. APCO
is unable to recall each and every conversation and their contents. Discovery is ongoing. APCO

reserves the right to supplement or amend its response to this Interrogatory as investigation,

. discovery, disclosure and analysis continues.

INTERROGATORY NO. 19;

If you or any officer, director, or employee of APCO has had any conversations with
CAMCO regarding the facts alleged in Helix’s Complaint against APCO and Gemstone, please
state the dates of each conversation, the parties, involved, the contents of the conversation, and
what was said,

ANSWER TO INTERROGATORY NO, 19;

Objection. APCO objects on the grounds of relevance and further objects that this

Interrogatory is vague, ambiguous, overly broad, unduly burdensome and oppressive because it

seeks to force APCO to identify any conversations that APCO may have had with Camco
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including the dates of each conversation, persons involved and the contents of the conversations.

Seg also Response to Interrogatory No. 2 above, which is incorporated herein by this reference. |
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Subject to and without waiving any objections, APCO, does not recall having any
conversations with Camco regarding Helix’s work or otherwise. Discovery is ongoing. APCO
reserves the right to supplement or amend its response to this Interrogatory as investigation,
discovery, disclosure and analysis continues, »

INTERROGATORY NO. 2¢:

If you or any officer; director, or employee of APCO has had any conversations with
Gemstone regarding the facts alleged in Helix’s Complaint against APCO and Gemstone, please
state the dates of each conversation, the parties, involved, the contents of the conversation, and
what was said,

ANSWER TO INTERROGATORY NO. 20:

Objection. APCO objects on the grounds of relevance and further objects that this
Intermgatdry is vague, ambiguous, overly broad, unduly burdensome and oppressive because it
secks to force APCO to identify any conversations that APCO may have had with Gemstone
including the dates of each conversation, persons involved and the contents of the conversations.
See also Response to Interrogatory No. 2 above, which is incorporated herein by this reference.

Subject to and without waiving any objections, APCO, during the course of construction,
undoubtedly had some conversations with Gemstone relative Helix’s work and the Project in
general. APCO is unable to recall each and every conversation and their contents. Discovery is
ongoing. APCO reserves the right to supplement or amend its response to this Interrogatory as
investigation, discovery, disclosure and analysis continues.

INTERROGATORY NO. 21:

If you or any officer, director, or employee of APCO has had any conversations with any
Third-Party regarding the facts alleged in Helix’s Coinplaint against APCO and Gemstone,
please state the dates-of each conversation, the parties, involved, thé contents of the conversation,

and what was said.
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ANSWER TO INTERROGATORY NO. 21:
__Objection. APCO objects on the grounds of relevance and further objects that this

Las Vegas, Nevada 89145
(702) 3820711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
‘ 10001 Park Run Drive

O e 3 N i s W N

NNNNN[\JNI\J[\)F—*»—AM;—‘Ho—HHHr—A
Ooﬂ@l.n-bh-)l\)'—‘o\DOO\!O\U!-hWMHO

Interrogatory is vague, ambiguous, overly broad, unduly burdensome and oppressive because it
seeks to force APCO to identify any conversations that APCO may have had with a Third Party
including the dates of each conversation, persons involved and the contents of the conversations,
See also Response to Interrogatory No. 2 above, which is incorporated herein by this reference.

Subject to and without waiving any objections, APCO does not recall having any
conversations with a “Third-Party’ regarding Helix’s work or otherwise. Discovery is ongoing,
APCO reserves the right to supplement or amend its response to this Interrogatory as
investigation, discovery, disclosure and analysis continues.

INTERROGATORY NO. 22:

If you contend that your lien has priority over any other party in this matter, including
Helix, please state each and every fact supporting your claim.

ANSWER TO INTERROGATORY NO, 22;

Objection. APCO objects on the grounds of relevance and further objects that this
Interrogatory is vague, ambiguous, overly broad, unduly burdensome and oppressive because it
seeks to force APCO to identify “each and every fact supporting” “that your lien has priority
over any other party in this matter.” See also Response to Interrogatory No. 2 above, which is
incorporated herein by this reference.

Subject to and without waiving any objections, APCO responds as follows: APCO has
asserted priority over the deeds of trust that are of record against the Manhattan West Project
pursuant to NRS 108.225. Priority over the deeds of trusts is based on the fact that APCO first
performed work undgr the Grading Agreement on or about May 2007. APCO first performed
work under the ManhattanWest General Construction Agreement for GMP or about September
5, 2007. The deeds of trust on the property attached after construction work commenced. APCO
has further asked the Court to declare the rank of mechanic’s liens pursuant to NRS 108.236, See
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also documents identified by Bate Stamp No. APC000000001'* through APC000078992 and
APCO104200 through 104234, and more specific APC0003415 ~ 339519, 39548 — 39785, and
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103577 - 103586', which APCO has deposited into a depository established by APCO for this
litigation matter with Litigation Services and/or are hereby made available for review and
copying (at requestor’s expense) at a mutually agreeable time and place. Discovery is ongoing;
APCO reserves the right to supplement or amend its Response to this Interrogatory as
investigation, discovery, disclosure and analysis continues.
INTERROGATORY NO. 23:

Identify the dates you started and ceased construction on the Project and describe the
work that was performed while you were the general contractor for the Project.
ANSWER TO INTERROGATORY NO. 23: |

Objection. APCO objects on the grounds of relevance and further objects that this
Interrogatory is vague, ambiguous, overly broad, unduly burdensome and oppressive because it
seeks to force APCO to describe “the work that was performed.” APCO further objects on the
grounds that it is vague and ambiguous in that “construction” and “work” are not defined, Sce
also Response to Interrogatory No. 2 above, which is incorporated herein by this reference.
Subject to and without waiving any objections, APCO responds as follows: APCO first
performed work under the Grading Agreement on or about May 2007. APCO first performed
work under the Manhattan West General Construction Agreement for GMP or about September
5, 2007. See also documents identified by Bate Stamp No. APC000000001 through
APC000078992 and APCO104200 through 104234, and more specific APC0003415 — 339519,
39548 — 39785, and 103577 ~ 103586', which APCO has deposited into a depository
established by APCO for this litigation matter with Litigation Services and/or are hereby made

available for review and copying (at requestor’s expense) at a mutually agreeable time and place.

i See Footnote No. 1.

16 See Footnote No. 1.
1" See Footnote No. 1.

1 See Footnote No. 1.
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INTERROGATORY NO. 24:

Identify all payments received by you for the work, material, and/or equipment furnished
by Helix at the Project for which Helix has not been paid.
ANSWER TO INTERROGATORY NO, 24:

Subject to, and without waiving any objection identified above, APCO responds as
follows: None. APCO has not received any payments for work, materials and/or equipment
furnished by Helix at the Project for which Helix has not been paid by APCO.
INTERROGATORY NO. 25:

Identify all facts, opinions, or law not set forth in other responses, which you contend
would excuse you from paying Helix the owed and outstanding amounts for the work, material,
and/or equipment furnished by Helix at the Project.

ANSWER TO INTERROGATORY NO. 25:

Objection. APCO objects on the grounds of relevance and further objects that this
Interrogatory is vague, ambiguous, overly broad, unduly burdensome and oppressive because it
seeks to force APCO to identify “all facts, opinions, or law not set forth in other responses,
which you contend would excuse you from paying Helix the owed and outstanding amounts for
the work, material, and/or equipment furnished by Helix at the Project.” APCO further objects to
this Request on the grounds of attorney client privilege and/or attorney work product, APCO
further objects that this Interrogatory is premature, as discovery has just commenced on this
matter and APCO has not yet identified all facts that it intends to use relative to Helix’s action.
APCO further objects on the basis that to answer this Interrogatory would result in annoyance,
embarrassment, or oppression to APCO in that the question is overly broad, vague, ambiguous,
indefinite as to time and without reasonable limitation in its scope. APCO further objects on the
basis that the question is oppressive, harassing and burdensome; the information sought secks
APCO’s counsel’s legal analysis and theories regarding laws, ordinances, safety orders, efc.,

which are equally available to Helix; the question also invades the attorney’s work product
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privilege. APCO further objects on the basis that the question calls for information which is

available to all parties equally, and is therefore oppressive and burdensome to APCO. APCO
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further objects on the basis that the question seeks information which is protected from
disclosure by the attorney’s work product privilege. APCO further objects on the basis that the
question seeks to invade APCO’s counsel’s work product privilege in that it calls for him to
provide an analysis of written data and/or law.

APCO further objects to this Interrogatory on the ground that it calls for legal
conclusions. See also Response to Interrogatory No. 2 above, which is incorporated herein by
this reference. Subject to and without waiving any objections, APCO responds as follows:
Gemstone has. asserted various complaints about the quality of the work pérformed by APCO
and its subcentractors. As of this time, Gemstone has not identified specific issues that Gemstone
has with APCO’s or its subcqntractor’s work, including that of Helix. However, as a resuit of
Gemstone’s assertions that there are issues with the quality of the work performed on the Project,
Gemstone has failed to pay APCO for the work that APCO performed, including the work that
was performed by Helix, Pursuant to the terms of the Subcontract Agresment, any payments to
Helix were specifically conditioned upon APCO’ s actual receipt of payment from Gemstone for
Helix’s work. Moreover, the Subcontract specifically provided that Helix was assuming the same
risk that Gemstone may become insolvent and not be paid for its work as APCO assumed in
entering into ptime contract with Gemstone. Helix further agreed that APCO had no obligation
to pay Helix for any work performed by Helix until or unless APCO had actually been paid for
such work by Gemstone. To date, APCO has not been paid for the work performed, including the
work performed by Helix. In fact, due to non-payment, APCO exercised its rights pursuant to
NRS Chapter 624 and terminated the prime contract with Gemstone and further terminated the
Subcontract with Helix. After APCO ceased work on the Project, Helix may have negotiated
with Camco; the replacement general contractor, and/or Gemstone and may have entered into a
ratification agreement, wherein APCO was replaced as the general contractor under the
Subcontract and Camco and/or Gemstone became liable for any monies due Helix on the Project,

Discovery is ongoing. APCO reserves the right to supplement or amend its response to this
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Interrogatory as investigation, discovery, disclosure and analysis continues.

INTERROGATORY NO. 26:

Identify and explain, what sections or provisions, if any, of your contractor’s license
absolves you of your obligation to pay Helix, your subcontractor, the owed and outstanding
amounts for the work, material and/or equipment furnished by Helix at the Project irrespective of
whether the owner has paid you.

ANSWER TO INTERROGATORY NO. 26:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
vague, ambiguous, overly broad, unduly burdensome and oppressive because it seeks to force
APCO to identify “explain what sections or provisions, if any, of your “contractors license”
absolves you of your obligation to pay Helix, your subcontractor, the owed and outstanding
amounts for the work, material, and/or equipment furnished by Helix at the Project irrespective
of whether the owner has paid you.” Broad ranging interrogatories are improper when they
essentially subsume every fact in the case or every person having knowledge. See Hiskett v.

Wal-Mart Stores, Inc., 180 F.R.D. 403, 404 (D. Kan. 1998). (“Interrogatories should not require

th; answering party to provide a narrative account of its case.”). Parties can hardly know when
they have identified “all” facts, peréons, and documents with respect to anything — particularly
before the close of discovery. “How can the court make enforceable orders with reference to ‘all’
of anything?” Often, the relevance of a particular fact to a particular issue is not known until
clarified and put into context by testimony at deposition or trial. Such a question places the

responding party in an impossible position. See id.; Safeco of Am. V. Rawstron, 181 F.R.D. 441,

447048 (C.D. Cal. 1998)(finding unrcasonable an interrogatory calling for all facts supporting
denial of a request for admission); Lawrence v. First Kan. Bank & Trust Co.. 169 F.R.D. 657,
660-63 (D. Kan, 1996)(same); Hilt v. SFC, Inc., 170 F.R.D. 182, 186-87 (D. Kan. 1997)(finding

unduly burdensome an interrogatory seeking to require plaintiff to state ‘each and every fact’
supporting allegations of a complaint).
Subject to and without waiving any objections, See Response to Interrogatory No, 1, 6

and 7 above, which are incorporated herein by this reference. Also, see documents identified by
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Bate Stamp No. APC000000001' through APC000078992 and APCO104200 through 104234,

Las Vegas, Nevada 89145
{702) 3820711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive

2 |.and more specific APC0003415 ~ 339519, 39548 — 39785, and 103577 — 1035862, which
3 || APCO has deposited into a depository established by APCO for this litigation matter with
4 | Litigation Services and/or are hereby made available for review and copying (at requestor’s
5 || expense) at a mutually agreeable time and place. Discovery is ongoing. APCO reserves the right
6 || to supplement or amend its Response to this Interrogatory as investigation, discovery, disclosure
7 | and analysis continues.
8 Dated this 15th day of May, 2017.
9
MARQUIS AURBACH COFFING
19
i /
By : //ﬁ
12 Jack Chen ¥lifrjuan, Esq.
Nevada Bar No, 6367
13 Cody 8. Mounteer, Esq. =
Nevada Bar No. 11220
14 10001 Park Run Drive
Las Vegas, Nevada 89145
15 Attorneys for APCO ConstructiondPCO
Construction
16
17
18
19
20
21
22
23
24
25
26
27 || ¥ See Footnote No. 1.
28 20 See Footnote No. 1.
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—

YERIFICATION

2 || STATE OF NEVADA )
3 | COUNTYOFCLARK )
4
5 That I am the the named
6 pé in the above-entitled action; that I have read the foregoing document and
7 | know the contents thereof; the same is true based upon my review of the documents and
8 | information relevant to the inquiries therein, except as to those matters therein stated on
9 |l information and belief and, as to those matters, I believe them to be true based upon my review
10 || of the documents and information relevant to the inquiries therein.
11
0 12
E ;§ 13
= 28 14 | SUBSCRIBED AND SWORN fo before
%Egg s me this ______ day of GlickiE: 5
L
82 17 | NOTARY PUBLIC in and for said
= 8 County and State
g & 18
§ 19
20
21
22
23
24
25
26
27
28
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Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
16001 Park Run Drive

[a—
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CERTIFICATE OF SERVICE
... hereby certify that the foregoing APCO CONSTRUCTION’S ANSWERS TO

HELIX ELECTRIC OF NEVADA LLC'S FIRST SET OF REQUESTS FOR

INTERROGATORIES was submitted electronically for service with the Eighth Judicial
District Court on the 15 day of May, 2017. Electronic service of the foregoing document shall

be made in accordance with the E-Service List as follows:2!

"Caleb Langsdale, Esq." . caleb@langsdalelaw.com

"Cody Mounteer, Esd." . T cmounfeer@marqﬁisﬁurbach.com '
"Cori Mandy, Legal Secretary"” . corl. mandy@procopio.com

"Donald H. Williams, Esa.". -~ " dwilliams@dhwlawly.com

"Eric Dobberstein, Esq. ", 7 edobberstein@mcpalaw.com

"Marisd L. Maskas; Esq.». " mmaskas@pézillollovd.com
"Martin A. Little, Esq." . mal@juww.com

6085 Jovce Heilich , heilichi@gtlaw.com

7132 AndreaRoselill 0T

rosehilla@gflaw.com . -

Aaron D. Lancaster , alancaster@gerrard-cox.com

Adam Miller. . o emiller@folaw.com
Agnes Wong . aw@iuww.com
Amanda Amstrong. - - = .. jémsions@peelbrimley.com
Andrea Montero . : amontero@gordonrees.com
Andfew :T.‘.:Kess:lér SR o S E ':.éndrew.késslér@pmedbio.com' '
Becky Pintar . bpintar@ggelt.com
Benjamin D. Johﬁsoh Lo : . R, ben.johnson@btid.com .
Beverly Roberts . _ broberts@trumaniegal.com

. BadSlishting. 0 Chlighting@divlaw com
' Brian Walters . bwalters@gordonrees.com

*! Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing System
consents to electronic service in accordance with NRCP 5(b)(2) (D).
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Las Vegas, Nevada 89145
{702) 3820711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive

WO 3 O i b

10
11
12
13
14
5
16
17
18
19
20
21
22
23
24
25
26
27
28

Cindy Simmons

Caleb Langsdale,
-..Calendar . .

Caleb@Langsdalelaw.com

Cheri Vandermeulen . L j g o
" Christine Spencer .
“Chsne Spercer.

Christine Taradash

CNN Cynthia Ney .

Courtney Peterson . -

Cynthia Kelley .

Dana YoKim . " -

Pavid J, Merrill .

Debbie Holloman .

Debbie Rosewall .

Debra Hitchens .
Depository .
District filings .

Dbnna Wolfbrandt,
~ Douglas D. Gerrard .
' B<File Desk . -

Eric Dobberstein .
Eric Zimbelman .

Erica Bennett .

. Flovd Ha'le .

George Robinson ,

' Glenn F.Meier. .~
Gwen Rutar Mullins .
Hrustyk Nicole. 7

I-Che Lai .

. cvandermeulen@dickinsonwright.com -

cspencer@dickinsonwright.com

._‘pgﬁééf@mcpala,_w@cgm; )
CTearadash@maazlaw.com
neyc(@gtlaw.com
‘ cpeterson@maclaw.com
ckellev@nevadafirm.com
‘;j;i';;,i.;gikim@gadde;nﬁﬂler;com e
david@dimerrillpc.com
ohnson@watttieder.com
dholloman(@jamsadr.com
dr@juww.com
dhitchens@maazlaw.com
Depository{@litigationservices.com
district@tl;umanlegal.com
‘dwolfbrandt@dickinsonwright.com -
dgerrard@gerrard-cox.com
Eﬁlehasyeééé@vvilsqnélsef;‘c"om
edobberstein(@dickinsonwright.com
' ezimbelman@peslbrimlev.com
e.bennett@kempiones.com
~ fhale@flovdhale:com
grobinson@pezzillolloyd.com
.. gmeier@nevadafirm.com -
grm@h2law.com
' \Nicolé;Hrustvk@“rilsonelser.coﬁm ,
I-Che.Lai@wilsonelser.com
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Las Vegas, Nevada 89145
(702} 3820711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive
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10
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12
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14
15
16
17
18
19
20

21

22
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24
25
26
27
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* Reoeptionist..

‘.,',IOM Mark Ferran

Jack Juan .

Jennifer Case

Jermifer MaeDonald

Jennifer R, Lloyd .

Jineen DE:Ang'“eIfs--;; el ) e

J orge Ramirez .

" Kathleen Motris . o

Kaytlyn Bassett .
Kelly McGee .
Kenzie Dunn .

Lani Maile .

: Le,q,al Assxstant
Linda Comvton S
LVGTDocketing .

Marie Ogella-, ,
Michael R. Ernst .

Michael Rawlins-.
Pamela Montgomery .

Phillip Aurbach .

Reichél E; Dom.

Rebecca Chapman .

7 Renee Hoban . 7 _
Richard . Dreitzer. == - "

Richard Tobler .

" Rdb-eifts-chumaeﬁer{ o

Rosey Jeffrey .

. lvlltdock@gﬂaw com

fjtan@narquisaurbachicom -
jcase@maclaw.com
‘ imacdonald@watttieder.com
Illoyd@pezzillolloyd.com

. ideangelis@foxtothseliild.com

Jorge Ramlrez@vwlsonelser com

T obris@micdonaldeatatiocom < |
kbassett@gerrard-cox.com
kom@jiuww.com
kdunn@btid.com

- : Lani.Maile@wilsonelser.com

rrlegalasmstant@mokerlaw com

Icompton@gglts cont.

lvlitdock(@gtlaw.com

- :'_"'—moéellé@gof&cﬁnrees.com.
mre@ivww.com 7
‘mrawlins@rookerlaw.com .

pym@kempiones.com

pshechan@folaw.com :

paurbach@maclaw.com
. tdonn@nevadafirmcony
rebecca.chapman(@procopio.com
& 'V:If-_{?e.-f;éeptibn@nvbﬁsiﬁes‘_slawvefg:com :
rhobani@nevadafirm.com
' ‘.rdteitzer@fc)xroth{iéhﬂﬁ;eom :
rltltdck@hotmali con
S " rschumécher@gordonrees. gom
rieffrev@peelbrimley.com

Page 35 of 36
MAC:05161-619 3067966_1 5/1572017 3:27 PM

AA 002249



< Ryan Bellows:

Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive
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Mead ‘ ‘ ' -sam@luww com '
Steven Motris . steve@gmdiegal com

" Taylor Fong . ' tfong@marquisaurbach.com

Torri Hansen.
Timother E. Salter .
Wade B. Gochnour .

WTM Tami Cowden . cowdent{@etlaw.com

J.[Cade, an employee of
quis Aurbach Coffing
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GRANT MORRIS DODDS

2520 8t. Rose Parkway. Suite 319

Henderson. Nevada $9074
{702} 938-22444 Fax (702} 938-2246
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ELECTRONICALLY SERVED
6/9/2017 5:38 PM

Steven L. Morris, Esq.

Nevada Bar No. 7454

GRANT MORRIS DODDS

2520 St. Rose Parkway, Suite 319

Henderson, Nevada 89074
steve@gmdlegal.com

(702) 9382244

Attorneys for

Camco Pacific Construction Company, Inc. and
Fidelity and Deposit Company of Maryland

DISTRICT COURT
CLARK COUNTY, NEVADA

In re: MANHATTAN WEST MECHANIC’S | Case No: A571228
LIEN LITIGATION, Dept. No: XII

Consolidated with;

08A574391, 08A574792, 08A577623,
09A580889, 09A583289, 09A584730,
09A587168, A-09-589195-C, A-09-
589677-C, A-09-590319-C, A-09-592826-C,
A-09-596924-C, and A-09-597089-C

CAMCO PACIFIC CONSTRUCTION
COMPANY, INC.’S RESPONSES TO
HELIX ELECTRIC OF NEVADA,
LLC’S INTERROGATORIES

AND ALL RELATED MATTERS.

PROPOUNDING PARTY: HELIX ELECTRIC OF NEVADA,LLC
RESPONDING PARTY: CAMCO PACIFIC CONSTRUCTION COMPANY, INC.

Defendant CAMCO PACIFIC CONSTRUCTION COMPANY, INC. (“Camco™) by and
through its counsel of record, hereby responds to HELIX ELECTRIC OF NEVADA, LLC’s
(“Helix”) Interrogatories as follows:

GENERAL OBJECTIONS

Camco generally objects to Helix’s Interrogatories on the grounds that the Requests are
burdensome, oppressive, compound, vague, and ambiguous. To the extent that any Interrogatory
seeks information which is protected by the attorney-client privilege and/or attorney
work-product doctrine, Camco declines to provide such information. To the extent that any
Interrogatory seeks constitutionally or statutorily protected, proprietary or confidential

information, Camco alse declines to provide such information. To the extent that any

Case Number: 08A571228
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GRANT MORRIS DODDS

2520 $t. Rose Parkway. Suite 319

Henderson, Nevada 89074
(702) 938-22444 Fax (702) 938-2246

Interrogatory seeks information that may constitute an invasion of a right of privacy based upon
any statutory or common-law right of privacy, Camco hereby declines to produce any such
information without an appropriate protective order.

Camco has not fully completed its investigation of the facts relating to this case, has not
completed discovery in this action, and has not completed preparation for trial. Therefore,
Camco’s responses are based on Camco’s knowledge, information and belief at this time. ltis
anticipated that further discovery, independent investigation, legal research and analysis will
supply additional facts and documents, add meaning to known facts or documents, as well as
establish entirely new factual conclusion and legal contentions, all of which may lead to
substantial additions to, changes in, and variations from the facts herein set forth. The
responses contained herein are made in a good faith effort to supply as much factual
information, and as much specification of legal contentions as are presently known, but should
in no way be to the prejudice of Cameo in relation to further discovery, research or analysis.

INTERROGATORY NOQ, 1: Identify and state with specificity the facts that you intend to rely

upon to refute each cause of action in Helix’s Complaint.

RESPONSE: On or about December 22, 2008, Camco received the following email from

Gemstone:
To all Manhattan West subcontractors and vendors:

Effective immediately, construction of the Manhattan West project is suspended.
Over the weekend, Gemstone determined that its construction lenders do not
expect to disperse further funds for construction. As a result, Gemstone does not
have funds sufficient to pay out the October draw or other obligations.

We apologize earnestly to all the companies to whom we currently owe money.
Gemstone procured sufficient funding to finish the Project, but was surprised by
the revelation that APCO had generated approximately seventeen million dollars
in cost overruns and defect remediation costs. In the current economic chaos, we
were unable to find a solution for generating the extra money, and as a result
funding has stopped.

Gemstone is currently working to secure new financing, but has no visibility as
to when and how this will be accomplished,

I'am available to speak directly with you, face to face, if you so desire. Thank
you for your cooperation during this process.

Respectfully

Page 2 of 12
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GRANT MORRIS DODDS

2320 St. Rose Parkway, Suile 319

lienderson, Nevada 89074

(702) 938-2244 4 Fax (702) 938-2246

Alex Edelstein
CEO

Group Gemstone
702.614.3193

WWW. ZroUpaemstone.com

Camco forwarded the notice from Gemstone to all subcontractors and vendors, on or
about December 22, 2008. In addition to sending the Notice provided by Gemstone, Camco
provided its notice of termination of the various subcontract agreements and further reminded
the subcontractors they each had contractually acknowledged and agreed that all remedies for
payment resided in Gemstone and the Project pursuant to NRS 108, the Nevada Mechanic's
Lien Statute.

The Camco ratified subcontract agreements include the following relevant language:

3.4 Any payments to Subcontractor shall be conditioned upon receipt of the
actual payments by Contractor from Owner. Subcontractor herein agrees to
assume the same risk that the Owner may become insolvent that Contractor
has assumed by entering into the Prime Contract with the Qwner.

3.5 Progress payments will be made by Contractor to Subcontractor within 15
days after Contractor actually receives payment for Subcontractor's work from
Owner. . . Any payments to Subcontractor shall be conditioned upon receipt
of the actual payments by Contractor from Owner. Subcontractor herein
agrees to assume the same risk that the Owner may become insolvent that
Contractor has assumed by entering into the Prime Contract with the
Owner.

3.8 The 10 percent withheld retention shall be payable to Subcontractor upon,
and only upon the oceurrence of ail the following events, each of which is a
condition precedent to Subcontractor's right to receive final payment hereunder
and payment of such retention: . . . (¢} Receipt of final payment by Contractor
from Owner.

3.9 Subcontractor agrees that Contractor shall have no obligation to pay
Subcontractor for any changed or extra work performed by Subcontractor until
or unless Contractor has actually been paid for such work by the owner.

4.2 ... The Owner's payment to Contractor of extra compensation for any such
suspension, delay, or acceleration shall be a condition precedent to
Subcontractor's right, if any, to receive such extra compensation from
Contractor.,

4.6 Contractor shall not be liable to Subcontractor for delays caused by reason of
fire or other casualty, or on account of riots, strikes, labor trouble, terrorism, acts
of God, cataclysmic event, or by reason of any other event or cause beyond
Contractor's control, or contributed to by Subcontractor.

9.4 Effect of Owner's Termination of Contractor. If there has been a termination
of the Contractor's contract with the Owner, the Subcontractor shall be paid the

Page 3 of 12
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20 5t. Rose Parkway, Suite 319
FHenderson. Nevada 89074
(702) 938-22444 Fax (702) 938-2246

GRANT MORRIS DODDS

5

2

améunt due from the Owner to the Contractor for the Subcontractor's completed

work, as provided in the Contract Documents, after payment by the Owner to the

Contractor.

As both sections 3.4 and 3.5 plainly state, all subcontractors agreed to assume the same
risk as Camco that Gemstone may become insolvent. The language of the contract contemplated
the exact scenario that the subcontractors and Camco now find themselves in: Gemstone is
insolvent, and neither the subcontractors nor Camco has been paid. The subcontractors must
now face the consequences of the contract they voluntarily entered into—they must, as Camco
has done, rely on their mechanic’s lien claims against the Project for payment, However, with
the ruling of the Nevada Supreme Court regarding the priority of the mechanic’s liens, the sale
of the Project free and clear of those liens, which essentially rendered the mechanic’s liens
ineffective, and with the insolvency of Gemstone, there is no viable remedy or source for
payment under contract or Nevada law.

Moreover, throughout the duration of the Project, all of the subcontractors were content
receiving payments from Gemstone through Nevada Construction Services with full knowledge
that Camco never possessed or handled any funds to be paid to the subcontractors.

Sections 3.4 and 3.5 of the Contract contemplated the very scenario that is now playing
out: Gemstone is insolvent, has not and cannot make payments to both Cameo and the
subcontractors (the parties to the Contract), and now the agreement of the parties dictates that
the subcontractors and Camco stand in the same position, having assumed the same risk,
Instead, the subcontractors now seek to make Camco the de facto lenderfinsurer of the Project
by seeking to have Camco bear the burden of the risk of nonpayment that was assumed by the
subcontractors,

Helix agreed to assume the risk of Gemstone’s insolvency, and has therefore waived any
right to seek payment from Camco in the instance that Gemstone should become insolvent and
the property did not provide sufficient security to satisty the lien claims—which are the exact set
of circumstances at present. The Property has been sold free and clear of all liens and all parties
who worked on the Project and have not been paid, which includes Camco, are without remedy

or recompense, contractually and statutorily.

Page 4 of 12
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GRANT MORRIS DoOps

2520 St. Rose Parkway, Suite 519

Henderson, Nevada 89074
(702) 938-22444 Fax (702) 938-2246

D0 1 o

INTERROGATORY NO. 2: State the procedure by which you and/or Gemstone Development

West, Inc. (“Gemstone™) and/or Nevada Construction Services paid Helix for its work,

smaterial, and/or equipment furnished at the Project.

RESPONSE: Camco was not responsible for the direction and/or the payment of the work,

material, and/or equipment furnished at the Project by the subcontractors and/or suppliers.
Camco was never paid for any of the work, material, and/or equipment furnished at the Project
by the subcontractors and/or suppliers. Once Gemstone approved the invoices submitted bya
subcontractor and/or supplier Gemstone directed Nevada Construction Services to pay the
subcontractor and/or supplier directly.

INTERROGATORY NOQ. 3: State the amount of any payments made to Helix by or on behalf

of you, Nevada Construction Services or Gemstone, the date and manner in which each
payment was made, and at what stage of completion the Project was in at the time of each
payment.

RESPONSE; Camco did not make any payment directly to Helix nor did Camco receive any
payment on behalf of Helix. Camco is unaware of the date, manner in which each payment was
made, and at what stage of completion the Project was in at the time of each payment made by
Nevada Construction Services or Gemstone.

INTERROGATORY NO. 4: State the amount of any payments to you by or on behalf of

Gemstone or Nevada Construction Services, the date and manner in which each payment was
made, and at what stage of completion the Project was in at the time of each payment.
RESPONSE: Camco did not make any payment directly to Helix nor did Camco receive any
payment on behalf of Helix. Camco is unaware of the date, manner in which each payment was
made, and at what stage of completion the Project was in at the time of cach payment made by
Nevada Construction Services or Gemstone.

INTERROGATORY NQ. 5: Do you contend that he value of the unpaid work, material,

and/or equipment furnished or supplied by Helix is less than the amount set forth in Helix’s
Initial Disclosures? If so, please state:

a. the basis for your contention including all facts, witnesses, or documents you

Page 5of 12
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GRANT MORRIS DODDS

2520 St Rose Parkway. Swite 319

Henderson, Nevada 89074
{702) 938-22444 Fax (702) 938-2246
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rely on in support of your contention;
b. how much you contend the work and equipment provided by Helix is actually
valued at; and
c. the manner in which you calculated the value of the work, materials, and/or
equipment provided by Helix.
RESPONSE: The value of Helix’s unpaid work is irrelevant because Camco is not responsible
for the payment of Helix’s work on the Project. See response to Interrogatory No. 1.

INTERROGATORY NO. 6: State with specificity the reasons why you have not paid Helix

the sums for the work, material, and/or equipment that Helix provided for the Project.
RESPONSE: Camco is not responsible for the payment of Helix, nor has Camco received any
payment on behalf of Helix. See response to Interrogatory No. 1.

INTERROGATORY NO. 7: State each and every fact that you rely on to support your postion

that any claim for unjust enrichment against you is invalid.

RESPONSE: Camco did not receive a benefit from the work or materials that were furnished
to the Project by Helix. Furthermore, Camco did not unjustly retain the money or property of
Helix against the fundamental principles of justice or equity and good conscience. Helix cannot
prove the elements necessary for a claim for unjust enrichment based on the undisputed facts
and circumstances in this action.

INTERRQGATORY NO. 8: Separately state each and every fact that you rely on to support

each of your affirmative defenses.
RESPONSE: See response to these Interrogatories and specifically Interrogatory No. 1.
INTERROGATORY NO. 9: Tdentily all facts, witnesses (names, employers, addresses and

telephone number) and documents, records, that support your Answers to these Interrogatories
and your responses to Requests for Admission.
RESPONSE: See response to these Interrogatories and Cameo’s 16.1 Disclosures.

INTERROGATORY NO. 10; For every response to Helix’s Requests for Admission that is

anything other than an unequivocal admission, identify all facts, witnesses {names, emplovers,

addresses and telephone number) and documents, records, that support such responses.
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GRANT MORRIS DODDS
Henderson, Nevada 89074
{702) 93822444 Fax {702) 938-2246

2520 St. Rosc Parkway, Suite 319

RESPONSE: See response to these Interrogatories and Cameo’s 16.1 Disclosures.

INTERROGATORY NO. 11: State each and every fact that supports your position that you

are not legally liable for payment to Helix for the work, material, and/or equipment that it
furnished on the Project.

RESPONSE: See responses to these Interrogatories and Camco’s 16.1 Disclosures.

INTERROGATORY NO. 12 Identify each person you expect to call as an expert witness at
the time of trial in this action. With respect to each, please state:
a. the subject matter on which the expert is expected to testify, the substance of the

facts and opinions to which each expert is expected to testify;

b. a summary of the grounds for each opinion;
C. whether written document was prepared by such expert;
d. the professional title, educational background, qualifications and work

experience of each such expert,
RESPONSI: Camco does not intend to call an expert witness.

INTERROGATORY NO.13: Identify any and all exhibits which you intend to produce at the

time of trial in this matter as it relates to the claims brought by Helix and the work, material,
and/or equipment furnished by Helix on the Project.

RESPONSE: See Camco’s 16.1 Disclosures and all supplements thereto.
INTERROGATORY NO.14: If you have asserted or intend to assert any causes of action,

counter-claims, cro'ss-claims, or any other similar claim against Helix in this matter, identify
each and state all facts you rely on to support each claim,

RESPONSE: Helix breached its agreement with Cameo by seeking to hold Camco lable for
Gemstone’s and/or the Project’s failure to pay and/or secure payment for the work, materials,
and/or equipment allegedly furnished by Helix to the Project. Helix assumed the same risk for
non-payment as did Camco and the other contractors and/or suppliers to the Project.

INTERROGATORY NO.15; Please identify the first and last date Helix performed work and

describe in detail Helix’s scope of work for the Project.

RESPONSE: Camco objects to this Interrogatory on the grounds that it is vague, unduly
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2520 St. Rosc Parkway. Suitc 319

MHenderson, Nevada 89074
(702) 938-22444 Fax (702) 938-2246
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burdensome, and irrelevant. Camco was only on the Project from approximately August 25,
2008 to December 22, 2008, and this request is asking for information that occurred during that
time period over § years ago. Furthermore, Cameo did not direct Helix’s workwas not involved
in the payment of subcontractors nor did it receive any payment from Gemstone and/or Nevada
Construction Services on behalf of any subcontractor. Notwithstanding the foregoing, and
without waiving any objection hereto, see Camco’s 16.1 Disclosures.

INTERROGATORY NO. 16: Identify all facts and circumstances leading up to you ceasing to

perform work on the project.

RESPONSE: Camco objects to this Interrogatory on the grounds that it is vague, unduly

burdensome, and irrelevant, Notwithstanding the foregoing objection and without waiving the
same Camco responds by stating the email from Alex Edelstein of Gemstone on or about
December 22, 2008 was the principal fact and circumstance that lead up to the ceasing of work
on the project.

INTERROGATORY NO. 17; If you or any officer, director, or employee of Camco has had

any conversations with Helix regarding the facts alleged in Helix’s Complaint against Camco
and Gemstone, please state the dates of each conversation, the parties, involved, the contents of
the conversation, and what was said,

RESPONSE: Camco objects to this [nterrogatory on the grounds that it is vague, unduly
burdensome, and irrelevant. Camco is not aware of any conversations with Helix regarding the
facts alleged in Helix’s Complaint against Camco and Gemstone.

INTERROGATORY NO. 18: If you or any officer, director, or employee of Camco has had

any conversations with APCO regarding the facts alleged in Helix’s Complaint against Camco
and Gemstone, please state the dates of each conversation, the parties, involved, the contents of
the conversation, and what was said.

RESPONSE: Camco objects to this Interrogatory on the grounds that it is vague, unduly
burdensome, and irrelevant. Camco is not aware of any conversations with APCO regarding the

facts alleged in Helix’s Complaint against Camco and Gemstone.

INTERROGATORY NO. 19: If you or any officer, director, or employee of Camco has had
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any conversations with Gemstone regarding the facts alleged in Helix Complaint against Camco
and Gemstone, please state the dates of each conversation, the parties, involved, the contents of
the conversation, and what was said.

RESPONSE: Camco objects to this Interrogatory on the grounds that it is vague, unduly

burdensome, and irrelevant. Camco is not aware of any conversations with Gemstone regarding
the facts alleged in Helix’s Complaint against Camco and Gemstone.

INTERROGATORY NO. 20: If you or any officer, direcior, or employee of Camco has had

any conversations with any Third-Party regarding the facts alleged in Helix Complaint against
Camco and Gemstone, please state the dates of each conversation, the parties, involved, the
contents of the conversation, and what was said.

RESPONSE Camco objects to this Interrogatory on the grounds that it is vague, unduly
burdensome, and irrelevant. Camco is not aware of any conversations with any Third-Party
regarding the facts alleged in Helix’s Complaint against Camco and Gemstone.

INTERROGATORY NO. 21: If you contend that your lien has priority over any other party in

this matter, including Helix, please state each and every fact supporting your claim.
RESPONSE: Camco objects to this Interrogatory on the grounds that i is vague, unduly
burdensome, and irrelevant. Helix agreed to assume the risk of Gemstone’s insolvency, and has
therefore waived any right to seek payment from Camco in the instance that Gemstone should
become insolvent and the property did not provide sufficient security to satisfy the lien
claims—which are the exact set of circumstances at present. The Property has been sold free and
clear of all liens and all parties who worked on the Project and have not been paid, which
includes Camco, are without remedy or recompense, contractually and statutorily.

INTERROGATORY NO. 22; Identify the dates you started and ceased construction on the

Project and describe the work that was performed while you were the general contractor for the
Project.

RESPONSE: Camco objects to this Interrogatory on the grounds that it is vague, unduly
burdensome, and irrelevant. Camco was only on the Project from approximately August 25,

2008 to December 22, 2008, and this request is asking for information that occurred during that
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time period over 8 years ago. Notwithstanding the foregoing, and without waiving any

objection hereto, see Camco’s 16.1 Disclosures.

INTERROGATORY NO. 23: Identify all payments received by you for the work, material,
and/or equipment furnished by Helix at the Project for which Helix has not been paid.
RESPONSE: Camco objects to this Interrogatory on the grounds that it is vague, unduly
burdensome, and irrelevant. Camco was only on the Project from approximately August 25,
2008 to December 22, 2008, and this request is asking for information that occurred during that
time period over 8 years ago. Furthermore, Camco was not involved in the payment of
subcontractors nor did it receive any payment from Gemstone and/or Nevada Construction

Services on behalf of any subcontractor.

INTERROGATORY NO. 24: Identify all facts, opinions, or law not set forth in other

responses, which you contend would excuse you from paying Helix the owed and outstanding
amounts for the work, material, and/or equipment furnished by Helix at the Project.
RESPONSE: Camco objects to this Interrogatory on the grounds that it is vague, unduly
burdensome, and irrelevant. Camco was not involved in the payment of subcontractors nor did
it receive any payment from Gemstone and/or Nevada Construction Services on behalf of any
subcontractor. Helix assumed the risk of non-payment and waived any claims it may have
against Camco.

INTERROGATORY NOQ. 25: Identify and explain, what sections or provisions, if any, of

your contractor’s license absolves you of your obligation to pay Helix, your subcontractor, the
owed and outstanding amounts for the work, material and/or equipment furnished by Helix at
the Project itrespective of whether the owner has paid you.

RESPONSE: Camco objects to this Interrogatory on the grounds that it is vague and irrelevant,
Camco was not involved in the payment of subcontractors nor did it recejve any payment from
Gemstone and/or Nevada Construction Services on behalf of any subconiractor. Helix assumed
the risk of non-payment and waived any claims it may have against Camco.

11

i
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YERIFICATION
[ David Parry, under penalty of perjury of the laws of the State of Nevada, deposes and
says that I have read the above and foregoing, CAMCO PACIFIC CONSTRUCTION
COMPANY, INC.’S REPLY TO HELIX ELECTRIC OF NEVADA, LLC’S
INTERROGATORIES, that | know the contents thereof and that the same are true to the best

of my knowledge, except as to the matters therein set forth upott information and belief, and as

O,
DAVID PARRs

to those matters, I believe them to be true.

DATED this @ day of June 2017.

Submitted by:
GRANT MORRIS DODDS

/s/ Steven L. Morris

Steven L. Morris, Esq.

Nevada Bar No. 7454

2520 St. Rose Parkway, Suite 319
Henderson, Nevada 89074
Atiorneys for Camco and Fidelity

Page 11 of 12

AA 002262




GRANT MORRIS DODDS

2520 5t Rose Parkway, Suite 319

Henderson, Nevada 89074
(702) 938-22444 Fax (702) 938-2246

(951

=R - B N LY T -

CERTIFICATE OF MAILING

I hereby certify that on the ﬁ,\day of June 2017, I served a true and correct copy of
CAMCO PACIFIC CONSTRUCTION COMPANY, INC.’S RESPONSES TO HELIX

ELECTRIC OF NEVADA, LLC’s INTERROGATORIES on all parties registered to

recelve electronic service for the above-captioned case by serving the same via Wiznet.

/s/ Steven L. Morris

GRANT MORRIS DODDS
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