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Document C: Contractor Costs Detail

Gemstons Development West, inc.
ManhattanWost Condominiums
| Contractor Cost Datall-APCO
* 'CONST.DRAW 2
BubGET  fi T IdTEEcL | , Ed
LY Involces YRR
1000 APCO Contrectr Fee $ 4,996,086.00 | ¢ 432,7.7.254' $ 3,225614.25] 64.56%|$  1,770,471.75
1310 Gerieral Conditions $ 7,095.00 $ 545253 | 76.85%( $ 1,642.47
1330 Submittzls $ 4,500.00 $ 367207 86.05%] $ 627.93
1500 Mobilzation $  50,000.00 $ 4750000 95.00%] $ 2,500.00
1780 Coseout Documents $ 4,000.00 $ - 0.00%| $ 4,000.00
TOTAL BUDGET AMOUNT $ 50618810013 az2s28] | 3W243005 __eAiajs  ATTRzAZIs]
Site Improvements
SITEWORK .
hmmm Ste Prep & Mass Excavation § 2,754,200.00 $ 2,914,650.00 | 105.81%] § {159,950.00)
2300 Mass Excavation $ - $ - | #ovior | $ .
2510 Sitm Water $  642,000.00 $ 476,770.00 |  73.69%] $ 170,230.00
2530 Site Sanitary Sewer $  615,000.00 $ 590,400.00| 96.00%| $ 24,600.00
2580 Ste electric $ - $ - $
2600 Starm Sewer $  511,000.00 $ 500,780.00 10,220.00
27543 Asphaltic concrete .::mg in : §12,350.00 | $ 6,500.0¢/] : 43,927.50 ey ; 468,422.50
2750 Concrate Paving and Approa M z z
2770 Curbs and Gutters $  190,020.00 $ - 0.00%] $ 190,020.00
2775 Sidewaiks $  230,000.00 $ - 210,000.00
% gg Pavers : 221,844.00 : - i} 221,844.00
ation System N B .
2820 Fencing $ - $ - | sorvior | $ -
2870 Ske fumishings §  100,000.00 $ - $ 100,000,060
2900 Landscaping $  345,000.00 $ - $ 345,000.00
[ TOYALBUDGEY ANGUNY 3% [ ] E30605 | [3_AXIEIIIS0_
Clubhouse/Pool/Paol House! Guard House
18000 ALLOWANCES
18000 Pools $  460,000.00 $ - 0.00%] $ 450,000.00
| TOTALBUDGET AMGORY 3 K ] - 3 = X
Wmelng Contract
6100 Rough Framing $ 3,610,000.00 $  3,609,996.98( 100.009%] § an
TOTAL BUDGET AMOUNT. 4 2,610,000.00 | § - $___3,609,996.98 1060.00%| 3,02
Condo Construction
00  CONCRETE
3300 Cast In Place Conarets $ 9277,000.00 | § 54,116.00 5 $ 6,979,940.50 |  96.80%%) ¢ 297,167.50
3450 Precast Conarete $ 1,000,00000 | ¢ 258,250.004 1% 516,500.00 | 51.65%)| $ 483,500.00
4000 MASONRY
4100 CMU $ 1,531,800.00 $ 563,509.00| 38.09%] $ 948,291.00
5100 Structural Steet $13,656981.50 | $  968,552.13 /s ponema| srms 584,916.29
5500 Miscelianeous Metals (Ind) $ - $ - | #ovjor | § -
%000
6200 Milwork § 1,900,00000 | $ 597,870.40 4 $ 647,068.72| 34.06%|$ 125293128
6400 Architectural Woodwerk - $ - | sovior | $ -
7000  THERMAL/MOISTURE PROTECTION ’
7100 $ 557,293.00 % 104,005.22: ? $ 440,713.00|  79.08%| ¢ 116,580.00
7220 Insulation $ 35984000 ¢ 71,7%0.00 ¥ | § 156,060.00 ] 43.37%] $ 203,780.00
7240 EFIS/Succo $ 145550000 $ s02,497.00 | § 580,807.80 |  39.90%| $ B74,792.20
7530 EPDM Roofing 60 mil $ - $ - | eorvior | § -
7650 Rashing $ - $ - #OIV/O! | $ -
7720 Roof Hatches w/ladder 4 87659600 ¢ 436.897.""{ $ 736,599.28] 84.03%| § 135,956.72
7810 Sprayed on Fireproofing $  260,00000 | § 20,740.008 | $ 240,840.00 |  92.63%] § 19,160.00
7900 Cauldng and Sealants $ - $ - | sovor | & -
5000 DOORS 8 WINDOWS
8100 HM doars snd Frames $ - $ - | sovior | 4 -
8200 Wood Doors and Frames $ - $ - #0Iv/oL | § -
8310 Access Panels $ - $ - | eovor | ¢ -
8360 Overhead Doors $ - $ - | sovor | -
8400 Storefront $ 1683000.00)¢ 54,450,004 f $ 122,11500]  €3.46%] § 55,885.00
8560 Vieryl Windows $ 1,052,375.00 $ 992,844.00 | 9434w § §9,531.00
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4 CONSTDRAW
8UDCET »
PHASE 125 £ DESCRIFTION 3 JULY nvolces

8700 Door Hardware $ - / $ - [ #ovor I's -

8800 Glass and glazing $ 5,100,000.00 | 4 807,500.00 |$ 952,500.00 | 18.68%|$  4,147,500.00
9000 FINIBHES ¥

6415 Granite $  332,00000(% 2,755.004, | $ 1654500 |  4.98%) § 315,455.00

9200 LGMF and Drywall $ 433210050 | § 648,107.5¢ | 5 2,547,857.50 | see1ml§  1,784,243.00

9250 GWB w/light guage metal framing $ . $ - | #onvjoL | $ -

9300 Ceramic The $ - $ - | #ovor | $ -

9520 ACT $ - $ - | #ovn | 3 -

5600 Flooring $ 1,650,000.00 $ - 0.00%| $  1,650,000.00

5680 Carpet $ - $ - | #ovier | -

9720 Wallcovering ©22.00 sy. $ - $ - | #orvior | $ .

9900 Painting $ 1,111,236.00 H - 000%|$  1,111,236.00
10000 GPECIALTIES

10180 Tollet Partitions $ - $ - | sovon | $ -

10440 Interior Signage $ - $ - | #OIV/OI | § -

10520 Fire extinguishers and Cabinets $ - $ - | #ovjor | § -

10550 Mal Boxes $ - $ - | #ovjor | § -

10800 Bathroom Accessoties $ - $ - #DIV/OL | §
11000 EQUIPMENT

11000 APPLIANCES $ 33500000 $ - 0.00%] $ 336,000.00
14000 CONVEYING SYSTEMS

14200 HYDRAULIC ELEVATORS $ L,70997900|% 267,287.00 / 3 1,11987132| 64.73%) ¢ 610,107.63
18000  MECHANICAL

15000 FIRE PROTECTION s - /] s - | sovor | ¢ .

15010 PLUMBING $ 8,2220000|¢ 5077 537255083 ] 64.95%|$  2,899,649.17

15020 HVAC. $ 2,395,100.00 | $ 396,769.96] [ ¢ 1,324884.04| S5.32%]$ 1,070,159
16000 ELECTRICAL /

16000 ELECTRICAL $ 631035500} % sso822m/ | ¢ 4,745557.00 | 75.20%| ¢ 1,564,799.00

P — — T VIV L —
TJOTAL BUDGET AMOUNT $ 6367960600 (8 §,491,609.13 ] 43,163,826.20 87.77% $ 20525,738.60
s

SUBTOTAL OF GENERAL CONTRACTOR COSTS $ 789381800013  €83238839) | 54572789.83 _ 0.00% 2, 047
Unit Upgrade Expenses
18000 Bullding CO 00020 Electrical Options B8 s 4516018 $ 27,096.10 |  60.00%] § 18,064.06
18000 Buliding CO 00032 Electrical Options BY $ 40z $ 265,281.95) 60.00%] ¢ 17503
15010 Building CO 00033 Plumbing Options B s 54,100.40 $ 13525.12] 25.00%) $ 4057537
15010 Building CO 00034 Plumbing Options B8 S e4s03 $ 16,240.84 |  25.00%) $ 48,7252
8100 Buliding CO 00037 BS & B9 Option Changes s 18,000.00 $ 18,009.00 | 100.00%} $ -
$100 Buliding CO 00038.1 Cable Hand Rail Opi B8 & B9 s 21,021.30 $ - 0.00%] $ 21,921.30
11000 Bullding CO 00038.1 Building 8 & 3 Fireplaces s 16,580.70 /| ¢ - 0.00%] § 16,580.70
16000 Building CO 00047 Bullding 8 & § Low Voltage s 6089423 | § 15285 |$ 1522355 | 25.00%] ¢ 45,570.67
€200 Bullding CO 00049 Building 8 & § Closet Organizers $ 18,582.09 $ - 0.00%] $ 18,662.09
16000 Building CO 00050 Building 8 & © Elsctrical Upgrades $ 26,538.38 $ - 0.00%{ $ 26,536.38
10800 Building CO 00052 Bufiding 8 & § Shower Doors & Mirors | $ 18,740.58 $ - 0.00%] § 19,740.58
TOTAL BUDGET AMOUNT S 307156 {8 s8] |s 11837858 | wDivmn |s 27399498
JOTAL GC COSTS INCLUDING UPGRADES $ mamsitsels  esarseens| |s 54,680,166.11 0.00%]S 24,83
Approved Change Orders (Approved AIA 702)
2630 Grading CO 00001 - Bloxide Chem Feed & Stor Tank s §5,308.20 $ 53737740 $ 5,930.80
2510 Gading CO 00002 - Fire Hydrant Permits H 44078 L] 448,78 $ .
2530 Grading CO 00003 - Revisicns Utility Sheets 1111407 $ 08,33072 $ 70,670.98 $ 17,667.74
2200 Grading CO 00004 - Encroachmant Permit s 43241 $ 45181 $ .
2530 Grading CO 00005 - WRG Plans 11.01.07 $ 33N $ 307,677.50 . 86,752.63
7810 Bullding CO 00001 Additional Fireproofing B7 H 13,828.00 /|2 15,629.00 $ -
15020 Buflding CO 00012 HVAC Thru Deita 5 BS s 2sss7|$ 11,487.63 / $ 12,231.95 $ 5,743.92
15020 Building CO 00013.1 HVAC Thru Deita 58213 s 8T |$ wx.28Y | s 131,310.07 $ 19636510
4100 Bullding CO 00023 Masonry Delts § B&/9 s 12,003.00 $ 12,093.00 $ B
18000 Bullding CO 00038 Electrical G2 Spitt BMS s 68,444.00 '] 33,868.40 s 22,572.60
16000 Building CO 00042 Blectrical Changes Daita 3 s %,722.00 $ 24,180,75 $ 72,542.35
16000 Building CO 00043 Elecirical Changes Delta § s 9874000 $ 26,935.00 $ 74,805.00
s .
TOTAL BUDGET ANOUNT $ 1275548 )8 wn| |s 083,77044 | sOIVIOI |$ 48298504
GRAND TOTAL OF GENERAL CONTRACTOR COSTS $ 80801.287.04]$  7,000,313.08] |$§ STL930E5  eaTe% § 12238049
—]
TOTAL RETENTION s {To0,831.91) [ 5,292,137.39)_ #DIVI)_| § 13739
NET CASH ADVANCES s Ws012870¢s s3] [3 sooearsnis S S0AIAASTES
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NEVADA

CoNnsTtrRUCTION
SERVICES

October 20, 2008

Scott Financial Corporation
15010 Sundown Drive
Bismarck, ND 58503

Attn: Brad J. Scott

RE: DRAW REQUEST ON THE FOLLOWING PROJECT:

*MANHATTANWEST CONDOS PHASE I Gross $4,991,752.48
NCS PROJECT# 07-10-11Y-JO Retention $470,719.24

Senior Construction Draw #10 Net $4,521,033.24

Less funds returned to SFC that were not disbursed by NCS 1,375.440.75

(Please see attached document and detail on document (8§]
**Please request additional funding of $3,145,592.49
**Please note: NCS will need the full net amount of $4,521,033.24 sent by wire to

fund the current draw request.

Please find enclosed the most recent draw request and inspection report for your review.
In addition, any pending reallocations are attached for your review. NCS accepts that
these reallocations are approved when this draw is funded.

The amount of the draw has been approved for payment as the work completed meets or
exceeds the amount requested.

Please make note of the available construction loan balances and notify us immediately
of any discrepancies.

If.you have any questions, please do not hesitate to give our office a call.

Sincerely,

Jennkifer Olivares
DisbBursement Agent

2500 N. Butfalo, Suite 140 » Las Vegas, NV 89128 160 Country Estates Circle, Suite 3 » Reno, NV 89511
Office (702) 251-1150 « Fax (702) 251-5918 Office (775) 324-7733 « Fax (775) 324-5212

00372
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ManhattanWest

Apco June Payment

Reason Amount
Reimbursement for Containment Solutions/Las Vegas Pipeline ‘$ 15,000.00
Reimbursement for Enco Southwest/Las Vegas Pipeline $ 29,923.00
Apco self-performed work $ 45,124.65
Apco Contractor Fees $ 330,187.81
Advance to Accuracy Glass from Apco Contractor Fees $ (90,000.00)
Total remalning to disburse to Apco for June $ 330,235.46
Apco July Payment
Reason Amount
Reimbursement for Accuracy advance in June $ 90,000.00
Apco seif-performed work $ 38,308.05
Apco Contractor Fees $ 371,716.05
Payment to WRG from Apco Contractor Fees $ (11,396.00)
Total remaining to disburse to Apco for July $ 488,628.10
Other funds remaining

Amount
June Jeff Heit - check on hold per Owner 3 306,461.20
July Jeff Heit - check on hold per Owner $ 224,091.99
July Jeff Heit/Apco reimbursement - check on hold per Owner $ 26,024.00
Total funds on hold $ 556,677.19
ITOTAL FUNDS WIRED BACK TO SFC $ 1,375,440.75

00373

AA 003015



DA
”«MM\MWCONSTRUGION
SERVICES

October 8, 2008

Scott Financial Corporation
15010 Sundown Drive
Bismarck, ND 58503

Attn: Brad J. Scott

RE: DRAW REQUEST ON THE FOLLOWING PROJECT:

**MANHATTANWEST CONDOS PHASE I Gross $4,991,752.48
NCS PROJECT# 07-10-11Y-JO Retention $470,719.24
Senior Construction Draw #10 Net $4,521,033.24

SESEEBEEHEESEISSEDSE>SESESSS>ISSSS>>>>>>>>>>>Please fund $4,521,033.24

Please find enclosed the most recent draw request and inspection report for your review.
In addition, any pending reallocations are attached for your review. NCS accepts that
these reallocations are approved when this draw is funded.

The amount of the draw has been approved for payment as the work completed meets or
exceeds the amount requested.

Please make note of the available construction loan balances and notify us immediately
of any discrepancies.

If you have any questions, please do not hesitate to give our office a call.

Sm?ﬂy’\)auc

Jennifer Olivares
Disbursement Agent

2500 N. Buffalo, Suite 140 » Las Vegas, NV 89128 160 Country Estates Circle, Suite 3 » Reno, NV 89511
Oftice (702) 251-1150  Fax (702) 251-5918 Office (775) 324-7733  Fax (775) 324-5212
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EXHIBIT 8



CONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: MANHATTAN WEST
Property Location: RUSSEL RD
Undersigned’s Customer: APCO CONSTRUCTION

[nvoice/Payment Application Number:

Payment Amount: $18450.00

Upon receipt by the undersigned of a check in the above referenced Payment Amount payable to the
undersigned, and when the check has been properly endorsed and has been paid by the bank on which it is
drawn, this document becomes effective to release and the undersigned shall be deemed to waive any
notice of lien, any private bond right, any claim for payment and any rights under any similar ordinance,
rule or statute related to payment rights that the undersigned has on the above described Property to the
following extent:

This release covers a progress payment for the work, materials or equipment furnished by the undersigned
to the Property or to the Undersigned’s Customer which are the subject of the Invoice or Payment
Application, but only to the extent of the Payment Amount or such portion of the Payment Amount as the
undersigned is actually paid, and does not cover any retention withheld, any items, modifications or
changes pending approval, disputed items and claims, or items furnished that are not paid. Before any
recipient of this document relies on it, he should verify evidence of payment to the undersigned. The
undersigned warrants that he either has already paid or will use the money he receives from this progress
payment promptly to pay in full all his laborers, subcontractors, materialmen and suppliers for all work,
materials or equipment that are the subject of this waiver and release.

ZITTING BROTHERS CONSTRUCTION
Dated: 7/14/08

(Company Name)

By: %O@u LLL /A&‘/Q,s
0

s: M M/A/L

N:FORMS/LIEN RELEASES/CONDITIONAL PROGRESS OCTOBER 2005

APC000044633
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CONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: MANHATTAN WEST
Property Location: RUSSEL RD. LAS VEGAS
Undersigned’s Customer: APCO CONSTRUCTION
Invoice/Payment Application Number: 73828
Payment Amount: $180231.35

Upon receipt by the undersigned of a check in the above referenced Payment Amount payable to the
undersigned, and when the check has been properly endorsed and has been paid by the bank on which it is
drawn, this document becomes effective to release and the undersigned shall be deemed to waive any
notice of lien, any private bond right, any claim for payment and any rights under any similar ordinance,

rule or statute related to payment rights that the undersigned has on the above described Property to the
following extent:

This release covers a progress payment for the work, materials or equipment furnished by the undersigned
to the Property or to the Undersigned’s Customer which are the subject of the Invoice or Payment
Application, but only to the extent of the Payment Amount or such portion of the Payment Amount as the
undersigned is actually paid, and does not cover any retention withheld, any items, modifications or
changes pending approval, disputed items and claims, or items furnished that are not paid. Before any
recipient of this document relies on it, he should verify evidence of payment to the undersigned. The
undersigned warrants that he either has already paid or will use the money he receives from this progress
payment promptly to pay in full all his laborers, subcontractors, materialmen and suppliers for all work,

materials or equipment that are the subject of this yraiver and relehse.
. A )
Dated: 6/30/08 QX/ g; ){ l QS
U (Compafy[Name) '

N VT o

Its: uﬁ C/ I\'Y, mefll
' 2

(|-
VJU-' \~4

APC000044635

N'FORMS/ IEN RELEASES/CONDITIONAL PROGRESS OCTOBER 2005
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CONSTRUCTION

23432 N. 5th Street = North Les Vegas, NV 88032
Phone: (7Q2) 734-0198 » Fax: {(702)734-0398
E-mail: spcoeconstruction.com = NCL: 14583

UNCONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Nams; Manhattan West
Property Location: Russell Road & 1-215, Las Vegas, Nevada
Undersigned’s Customer: APCO Construction
Inv./Pmt Application No: Payment Application #7 (May 2008)
Payment Amount: $27,973.80

The undersigned has been pald and has recelved a progress payment in the above
referenced Payment Amount for all work, materials and equipment the undersigned furnished to
his Customer for the abova described Property end does hereby waive any notics of lien, any
private bond right, any claim for payment and any rights under any similar ordinanca, rule or
statute related to payment righte that the undersigned has on the above described Properiy to
the foliowing extent:

This release covars a progress paymant far the work, materiais or equipment fumished
by the undersigned to the Property or to the Undersigned's Customer which are the subject of
the Involee or Payment Application, but only to the extent of the Payment Amaunt or such
portlon of the Payment Amount as the undersigned lg actually pald, and does not cover any
retentlon withhald, any items, modifications or changes pending approval, disputed lteme and
claims, ot items furnighed that ara not paid. The undersigned warrants that he elther has
already paid or will uss the monsy he recelves from this progress payment promptly to pay in
fult all Iaborers, subcontractors, materialmen and suppliers for al work, materials or equipment
that are the subject of the walver and release.

Dated: _O d/ Cé;/éeg Zitting Brothers Canstruction Inc.

Signaiure. /

Tile:

Print: Sasn Zx#ﬂ% [-"
Volas 20

Netica: This document waives rights uneonditionally and stetes that you hava baen pald far
giving up those rights. This document is enfarceable against you If you aign it to the extant of the
Payment Amount ar the amount received, If you have not been pald, use a Candftional Release
form,

APC000044636

AA 003038



CONSTRUCTION

3432 N. 5th Street « North Las Vegas, NV 89032
Phone: (702) 734-01898 < Fax: {(702)734-03396
E-mail: apcoconstruction.com * NCL: 14563

UNCONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: Manhattan West %W\A\V\U\S <g ¥ O\
Property Location: Russell Road & 1-215, Las Vegas, Nevada
Undersighed’s Customer:; Zitting Bros.
Inv./Pmt Application No: May 2008 Invoices
Payment Amount: Paid In Full 'H\rovu\\f\ May SI' 200%
I

The undersigned has been paid and has received a progress payment in the above
referenced Payment Amount for all work, materials and equipment the undersigned furnished to
his Customer for the above described Property and does hereby waive any notice of llen, any
private bond right, any claim for payment and any rights under any similar ordinance, rule or
statute related to payment rights that the undersigned has on the above described Property to
the following extent:

This release covers a progress payment for the work, materials or equipment furnished
by the undersigned to the Property or to the Undersigned's Customer which are the subject of
the Invoice or Payment Application, but only to the extent of the Payment Amount or such
portion of the Payment Amount as the undersigned is actually paid, and does not cover any
retention withheld, any items, modifications or changes pending approval, disputed items and
claims, or items furnished that are not paid. The undersigned warrants that he either has
already paid or will use the money he receives from this progress payment promptly to pay in
full all laborers, subcontractors, materialmen and suppliers for all work, materials or equipment
that are the subject of the waiver and release.

Dated: _ % ! .20! 0% Stock Building Supply

Print: /Greq \/\/“l\
Te: sk, M,\\H Cedar Clg, UT

Notlce: This document walves rights unconditionally and states that you have been paid for
glving up those rights. This document is enforceable against you If you sign It to the extent of the
Payment Amount or the amount received. If you have not been pald, use a Conditional Release
form.

APC000044637

AA 003039
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CONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: MANHATTAN WEST
Property Location: RUSSELL RD
Undersigned’s Customer: APCO CONSTRUCTION

Invoice/Payment Application Number:

Payment Amount: $27971.00

Upon receipt by the undersigned of a check in the above referenced Payment Amount payable to the
undersigned, and when the check has been properly endorsed and has been paid by the bank on which it is
drawn, this document becomes effective to release and the undersigned shall be deemed to waive any
notice of lien, any private bond right, any claim for payment and any rights under any similar ordinance,
rule or statute related to payment rights that the undersigned has on the above described Property to the
following extent:

This release covers a progress payment for the work, materials or equipment furnished by the undersigned
to the Property or to the Undersigned’s Customer which are the subject of the Invoice or Payment
Application, but only to the extent of the Payment Amount or such portion of the Payment Amount as the
undersigned is actually paid, and does not cover any retention withheld, any items, modifications or
changes pending approval, disputed items and claims, or items furnished that are not paid. Before any
recipient of this document relies on it, he should verify evidence of payment to the undersigned. The
undersigned warrants that he either has already paid or will use the money he receives from this progress
payment promptly to pay in full all his laborers, subcontractors, materialmen and suppliers for all work,
materials or equipment that are the subject of this waiver and release.

ZITTING BROTHERS CONSTRUCTION
Dated: 6/12/08

(Company Name)

)2 L N

lts:ﬂ'q/7 LZ//\Q/\U U

NPt S

N:FORMS/LIEN RELEASES/CONI "ONAL PROGRESS OCTOBER 2005
]

AA 003040



Jun.20. 2008 12:23PM  APLu CONSTRUCTION No. 6424 P 2

APCO
CONSTRUCTION

3432 N. S5th Street ¢ North Las Veges, NV 88032
Phane: [702) 734-0198 ¢ Fax: (702)734-03986
E-mail: apcoconstruction.com = NCL: 145863

UNCONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: Manhattan West
Property Location: Russell Road & 1-215, Las Vegas, Nevada
Undersigned's Customer: APCO Construction
Inv./Pmt Application No; Payment Application #6 (April 2008)
Payment Amount: $156,574.60

The undersigned has been paid and has recelved a progress payment in the above
referenced Payment Amount for all work, materials and equipment the undersigned fumished to
his Customer for the above desctibed Property and does hereby waive any notice of lien, any
private bond right, any claim for payment and any rights under any similar ordinance, rule or
statute related to payment rights that the undersigned has on the above described Property to
the following extent;

This release covers a progress payment for the work, materials or squipment fumished
by the undersigned to the Property or to the Undersigned’s Customer which are the subject of
the Invoice or Payment Application, but only to the extant of the Payment Amount or such
portion of the Payment Amount &s the undersigned Is actually paid, and does not cover any
retention withheld, any items, modifications or changes pending approval, disputed items and
claims, or items furnished that are not paid. The undersigned warrants that he either has
already paid or will use the money he receives from this progress payment promptly to pay in
full all laborers, subcontractors, materialmen and suppliers for all work, materials or equipment
that are the subject of t‘ve waiver and release.

Dated: uk‘zl!

08/ : Zitting Brothers Congtruction Inc.

=
.-.v:v.t‘mgmv._i :

-
Notice: This document waives rights unconditionally and stateS that have been pald for
giving up those rights. This document is enforceable against you If you sign it to the extent of the

Payment Amount or the amount recelved. If you have not been pald, use a Conditional Release
form.

APC0O00044651

AA 003041
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CONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: MANHATTAN WEST
Property Location: LAS VEGAS NV
Undersigned’s Customer: APCO CONSTRUCTION
Invoice/Payment Application Number: 502
Payment Amount: $156,574.24

Upon receipt by the undersigned of a check in the above referenced Payment Amount payable to the
undersigned, and when the check has been properly endorsed and has been paid by the bank on which it is
drawn, this document becomes effective to release and the undersigned shall be deemed to waive any
notice of lien, any private bond right, any claim for payment and any rights under any similar ordinance,
rule or statute related to payment rights that the undersigned has on the above described Property to the
following extent:

This release covers a progress payment for the work, materials or equipment furnished by the undersigned
to the Property or to the Undersigned’s Customer which are the subject of the Invoice or Payment
Application, but only to the extent of the Payment Amount or such portion of the Payment Amount as the
undersigned is actually paid, and does not cover any retention withheld, any items, modifications or
changes pending approval, disputed items and claims, or items furnished that are not paid. Before any
recipient of this document relies on it, he should verify evidence of payment to the undersigned. The
undersigned warrants that he either has already paid or will use the money he receives from this progress
payment promptly to pay in full all his Iaborers, subcontractors, materialmen and suppliers for all work,
materials or equipment that are the subject of this waiver and release.

Dated: 4/21/08 ZITTING BROTHERS CONSTRUCTION
(Company Name)

By: | ,A“'I'I’M"(A'
0

)

N:FORMS/LIEN RELEASES/CONDIT: lL PROGRESS ! OCTOBER 2005

AA 003042



‘2008 11:28 FAX 4358354137 ZITTING BROTHERS 002
P.

.20. 2008 3:49PM APC(J‘ CONSTRUCTION Ne. 5330

' APCO
CONSTRUCTION

3432 N. 5th Street = North Las Vegas, NV 88032
Phane: (702) 734-0198 = Fax: (702)734-0396
E-mail: apcoconstruction.com ® NCL: 146563

UNCONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: Manhattan West
Property Location: Russell Road & I-215, Las Vegas, Nevada
Underzgigned's Customer:; APCO Canstruction
inv./Pmt Application No: Payment Application #5 (Mar. 2008)
Payment Amount. $424,688.70

The undersigned has baen paid and has raceived a progress payment in the above
referenced Payment Amount for all work, materials and equipment the undersigned fumished to
his Customer for the above desuribed Property and does hereby waive any notice of lien, any
private bond right, any claim for payment and any rights under any similar ordinance, rule or
statute related to payment rights that the undersigned has on the above described Property to
the following extent:

This release covers a progress payment for the work, materials or equipment fumished
By the undersigned to the Property or o the Undersigned’s Customer which are the subject of
the Invoice or Payment Application, but only to the: extent of the Payment Amount or such
portion of the Payment Amount as the undersigned is actually pald, and does not cover any
retention withheld, any items, madifieations or changes pending approval, disputed items and
daims, or ltems furnished thet are not paid. The undersigned wamants that he either has
already paid or will use the money he receives from this progress payment promptly to pay in
full all laborers, subcontractors, materialmen and suppliers for ali work, materials or equipment

that are the subject of the walver and release.
Dated. 6(2“@' v - 3
s )

- AR5

7,
[/

it

Notice: This document walves rights unconditionally andyfdtes that you have bean pa ‘
giving up those rights. This document is enforceable against you if you sign it to the extent of the
Payment Amount or tha amount recsived. If you have not been pald, use a Conditional Release
form.

NS
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CONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: MANHATTAN WEST
Property Lacation: RUSSEL RD, LAS VEGAS
Undersigned’s Customer: APCO CONSTRUCTION
[nvoice/Payment Application Number: 502
Payment Amount: $424,689.03

Upon receipt by the undersigned of a check in the above referenced Payment Amount payable to the
undersigned, and when the check has been properly endorsed and has been paid by the bank on which it is
drawn, this document becomes effective to release and the undersigned shall be deemed to waive any
notice of lien, any private bond right, any claim for payment and any rights under any similar ordinance,
rule or statute related to payment rights that the undersigned has on the above described Property to the
following extent:

This release covers a progress payment for the work, materials or equipment furnished by the undersigned
to the Property or to the Undersigned’s Customer which are the subject of the Invoice or Payment
Application, but only to the extent of the Payment Amount or such portion of the Payment Amount as the
undersigned is actually paid, and does not cover any retention withheld, any items, modifications or
changes pending approval, disputed items and claims, or items furnished that are not paid. Before any
recipient of this document relies on it, he should verify evidence of payment to the undersigned. The
undersigned warrants that he either has already paid or will use the money he receives from this progress
payment promptly to pay in full all his laborers, subcontractors, materialmen and suppliers for all work,
materials or equipment that are the subject of this waiver and release.

Dated: 4/8/08 ZITTING BROTHERS CONSTRUCTION
(Company Name)

B.;'T /)/2\ ( #Ll’z//
" @{KLL el ey

4( 4
0
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APCO
CONSTRUCTION

3432 N. Sth Street » North Las Vegas, NV 89032
Phone: (702) 734-0198 ¢ Fax: (702)734-0396
E-mail: apcoconstruction.com ® NCL: 14563

UNCONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: Manhattan West
Property Location: Russell Road & 1-215, Las Vegas, Nevada
Undersigned's Customer: APCO Construction
Inv./Pmt Application No: Payment Application #4 (Feb. 2008)
Payment Amount: $495,604.60

The undersigned has been paid and has received a progress payment in the above
referenced Payment Amount for all work, materials and equipment the undersigned fumished to
his Customer for the above described Property and does hereby waive any notice of lien, any
private bond right, any claim for payment and any rights under any similar ordinance, rule or
statute related to payment rights that the undersigned has on the above described Property to
the following extent:

This release covers a progress payment for the work, materials or equipment fumished
by the undersigned to the Property or to the Undersigned's Customer which are the subject of
the Invoice or Payment Application, but only to the extent of the Payment Amount or such
portion of the Payment Amount as the undersigned is actually paid, and does not cover any
retention withheld, any items, modifications or changes pending approval, disputed items and
claims, or items fumished that are not paid. The undersigned warrants that he either has
already paid or will use the money he receives from this progress payment promptly to pay in
full all laborers, subcontractors, materialmen and suppliers for all work, materials or equipment
that are the subject of the waiver and release.

Dated: % /Z/ ﬂX Zimg Brothers Construction Inc.
Signature: P {77? |
Print:

Title:

Notice: This document waives rights unconditionally and states that you have been paid for
giving up those rights. This document is enforceable against you if you sign It to the extent of the
Payment Amount or the amount received. If you have not been paid, use a Conditional Release
form.

APC000044684
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ZITTING BROTHERS CONSTRUTION, INC.
CONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property/Project Name: MANHATTAN WEST
Property Location: ' RUSSEL RD
Undersigned’s Customer: APCO CONSTRUCTION
Invoice/Payment Application Number: 4
Payment Amount: $495,604.44

Upon receipt by the undersigned of a check in the above referenced Payment Amount payable to the
undersigned, and when the check has been properly endorsed and has been paid by the bank on which it is
drawn, this document becomes effective to release and the undersigned shall be deemed to waive any
notice of lien right under U.C.A. §38-1, any private bond right under U.C.A. §14, any claim for payment
and any rights under any similar ordinance, rule or statute related to payment rights that the undersigned
has on the above described Property to the following extent:

This release covers a progress payment for the work, materials or equipment furished by the undersigned
to the Property/Project or to Zitting Brothers Construction, Inc., the Owner or any other person or entity
that does or may claim an interest in the project or property which are the subject of the Invoice or
Payment Application, and does not cover any retention withheld. The undersigned warrants that he either
has already paid or will use the money he receives from this progress payment promptly to pay in full all
his laborers, subcontractors, materialmen and suppliers for all work, materials or equipment that are the
subject of this waiver and release. The undersigned shall indemnify and hold harmless Zitting Brothers
Construction, Inc., the Owner or any other person or entity that does or may claim an interest in the
project and or property from any and all losses, fines, suits, damages, expenses, claims, demands and
actions of any kind resulting from the undersigned’s failure to pay in full all its/his/her laborers,
subcontractors, materialmen and suppliers for all work, materials or equipment that were supplied or used
on the project/property through the date of this waiver and release.

Dated: 2/19/08 ZITTING BROTHERS CONSTRUCTION
(Company Name)

}/)(r’zk 7_%/—*%1’?/

A STy (
Its: OFFICI! MP[N
L/
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APCO
CONSTRUCTIOIN

3432 N. 5th Street ® North Las Vegas, NV 88032
Phone: {702) 734-0188 = Fax: {(702)734-0386
E-mail: apcoconstruction.com ® NCL: 145863

UNCONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: Manhattan Wast
Property Location: Russell Road & 1-215, Las Vegas, Nevada
Undersigned's Customer: APCO Construction
inv./Pmt Application No: Payment Application #003 (Jan, 2008)
Payment Amount: $408,225.70

The undersigned has been paid and has recelved a progress payment in the above
referenced Payment Amount for all work, materfals and equipment the undersigned furnished to
his Customer for the above described Property and doas hereby waive any nofice of lien, any
private bond right, any claim for payment and any rights under any similar ordinance, rule or
statute related to payment rights that the undersigned has on the above described Property to
the following extent:

This release covers a progress payment for the work, materials or equipment fumished
by the undarsigned to the Property or to the Undersigned's Customsr which are the subject of
the Invoice or Payment Application, but only to the extent of the Payment Amount or such
portion of the Payment Amount as the undersigned is actually paid, and does not cover any
retention withheld, any items, modifications or changes pending approval, disputed items and
claims, or items furnished that are not paid. The undersigned warrants that he either has
already paid or will use the money he receives from this progress paymaent promptly to pay in
full all laborers, subcontractors, materialmen and supptiers for all work, materials or equipment
that are the subject of the waiver and release.

Dated; :)\T\%\\D%I Zitting Brothers Congtruction Inc.

‘ 11/ 'r

Notice: This document walves rights unconditionally and stetes-that you have been paid ‘
giving up those rights. This document Is enforceable against you if you sign it to the extent of the
Payment Amount or the amount recelved. If you have not been paid, use a Conditional Release
form,

APC0O00044699

AA 003047



CONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: MANHATTAN WEST
Property Location: WEST LAS VEGAS
Undersigned’s Customer: APCO CONSTRUCTION

Invoice/Payment Application Number:

Payment Amount: $408,225.33

Upon receipt by the undersigned of a check in the above referenced Payment Amount payable to the
undersigned, and when the check has been properly endorsed and has been paid by the bank on which it is
drawn, this document becomes effective to release and the undersigned shall be deemed to waive any
notice of lien, any private bond right, any claim for payment and any rights under any similar ordinance,

rule or statute related to payment rights that the undersigned has on the above described Property to the
following extent:

This release covers a progress payment for the work, materials or equipment furnished by the undersigned
to the Property or to the Undersigned's Customer which are the subject of the Invoice or Payment
Application, but only to the extent of the Payment Amount or such portion of the Payment Amount as the
undersigned is actually paid, and does not cover any retention withheld, any items, modifications or
changes pending approval, disputed items and claims, or items furnished that are not paid. Before any
recipient of this document relies on it, he should verify evidence of payment to the undersigned. The
undersigned warrants that he either has already paid or will use the money he receives from this progress
payment promptly to pay in full all his laborers, subcontractors, materialmen and suppliers for all work,
materials or equipment that are the subject of this waiver and release.

Dated: 1/20/08 ZITTING BROTHERS CONSTRUCTION
(Company Name)

By: .4»771 M

Its: ugé/'f - S,; 7 (/

N.FORMS/LIEN RELEASES/CONDITIONAL PROGRESS OCTOBER 2005
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APCO
CONSTRUCTION

3432 N. 5th Street ® North Las Vegas, NV BS032
Phone: {702) 734-0198 » Fax: (702)734-03386
E-mail: apcoconstruction.com e NCL: 14563

UNCONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: Manhattan West
Property Location: Russell Road & 1-215, Las Vegas, Nevada
Undersigned's Customer: APCO Construction
Inv./Pmt Application No: Payment Application #002 (Dec. 2007)
Payment Amount: $567,148.60

The undersigned has been paid and has received a progress payment in the above
referenced Payment Amount for all work, materials and equipment the undersigned fumnished to
his Customer for the above described Property and does hereby waive any notice of lien, any
private bond right, any claim for payment and any rights under any similar ordinance, rule or
statute related to payment rights that the undersigned has on the above described Property to
the following extent:

This release covers a progress payment for the work, materials or equipment fumished
by the undersigned to the Property or to the Undersigned's Customer which are the subject of
the Invoice or Payment Application, but only to the extent of the Payment Amount or such
portion of the Payment Amount as the undersigned is actually paid, and does not cover any
retention withheld, any items, modifications or changes pending approval, disputed items and
claims, or items fumished that are not paid. The undersigned warrants that he either has
already paid or will use the money he receives from this progress payment promptly to pay in
full alt laborers, subcontractors, materialmen and suppliers for all work, materials or equipment
that are the subject of the waiver and release.

Dated: Z -2 7- @g Zitting Brothers Construction Inc.
Signature: Zt/,,% _ Z%
Print: Wil % 2 77/ «g

Title: V, /

Notice: This document waives rights unconditionally and states that you have been paid for
giving up those rights. This document Is enforceable against you if you sign it to the extent of the
Payment Amount or the amount received. If you have not been pald, use a Conditional Release
form. :

APC000044714
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No. 0562 F. 2

Feb. 7. 2008 1:53PM  APCO CONSTRUCTION

APRPCO
CONSTRUCTION

3432 N. Bth Street ¢ North Las Vegas, NV 89032
Phone: [(702) 734-0198 » Fax: (702)734-0386
E-mail: apcaoconstruction.com ® NCL: 14563

UNCONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: Manhattan West
Property Location: Russell Road & I-215, Las Vegas, Nevada ’
Undersigned’s Customer: APCO Construction
Inv./Pmt Application No: Payment Application #001.2.(Nov. 2007)
Payment Amount: $368,785.00

The undersighed has been pald and has recelved a progress payment in the above
referenced Payment Amount for all work, materials and equipment the undersigned fumished to
his Customer for the above described Property and does hereby waive any notice of lien, any
private bond right, any claim for payment and any rights under any similar ordinance, rule or
statute related fo payment rights thaf the undersigned has on the above described Property to
the following extent:

This release cavers a progress payment for the work, materials or equipment fumished
by the undersigned to the Property or to the Undersigned's Customer which are the subject of
the Invoice or Payment Application, but only fo the extent of the Payment Amount or such
portion of the Payment Amount as the undersigned is actually paid, and does not cover any
retention withheld, any items, modifications or changes pending approval, disputed items and
claims, or items furnished that are not paid. The undersigned warrants that he either has
already paid or will use the money he receives from this progress payment promptly to pay in
full all laborers, subcontractors, materialmen and suppliers for all work, materials or equipment
that are the subject of the waiver and release.

Dated: _0Z0 704 Zitting Brothers

Construction Inc,
Signature: %’v M

‘
-2 . e

Print: §' e
Title: ’p/:&’%.

Notice; This document waives rights unconditionally and states that you have been paid for

glving up those rights, This document is enforceable against you if you sign it to the extent of the

Zayment Amount or the amount received. If you have not been paid, use & Conditional Release
rm.

APC000044728

AA 003050



CONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: MANHATTAN WEST
Property Location: 9121 WEST RUSSELL RD, LAS VEGAS
Undersigned's Customer: APCO CONSTRUCTION
Invoice/Payment Application Number: 73663
Payment Amount: $368,785.00

Upon receipt by the undersigned of a check in the above referenced Payment Amount payable to the
undersigned, and when the check has been properly endorsed and has been paid by the bank on which itis
drawn, this document becomes effective to release and the undersigned shall be deemed to waive any
notice of lien, any private bond right, any claim for payment and any rights under any similar ordinance,
rule or statute related to payment rights that the undersigned has on the above described Property to the
following extent:

This release covers a progress payment for the work, materials or equipment furnished by the undersigned
to the Property or to the Undersigned’s Customer which are the subject of the Invoice or Payment
Application, but only to the extent of the Payment Amount or such portion of the Payment Amount as the
undersigned is actually paid, and does not cover any retention withheld, any items, modifications or
changes pending approval, disputed items and claims, or items furnished that are not paid. Before any
recipient of this document relies on it, he should verify evidence of payment to the undersigned. The
undersigned warrants that he either has already paid or will use the money he receives from this progress
payment promptly to pay in full all his laborers, subcontractors, materialmen and suppliers for all work,
materials or equipment that are the subject of this waiver and release.

Dated: ) L{ 7 , e ZITTING BROTHERS CONSTRUCTION
[t (Company Name)

By:U} z(d’%/f /v/?‘l\ [ /6(/0}7 51/‘

Its:

N:FORMS/LIEN RELEASES/CONDITIONAL PROGRESS OCTOBER 2005
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CONSTRUCTION

3432 N. 5th Street ® North Las Vegas, NV 839032
Phone: (702) 734-0188 = Fax: (702)734-0386
E-mail: apcoconstruction.com e NCL: 14563

UNCONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: Manhattan West
Property Location: Russell Road & 1-215, Las Vegas, Nevada
Undersigned's Customer: APCO Construction
inv./Pmt Application No: Payment Application #001 (Partial)
Payment Amount: $800,000.00

The undersigned has been paid and has received a progress payment in the above
referenced Payment Amount for all work, materials and equipment the undersigned furnished to
his Customer for the above described Property and does hereby waive any notice of lien, any
private bond right, any claim for payment and any rights under any similar ordinance, rule or
statute related to payment rights that the undersigned has on the above described Property to
the following extent:

This release covers a progress payment for the work, materials or equipment furnished
by the undersigned to the Property or to the Undersigned's Customer which are the subject of
the Invoice or Payment Application, but only to the extent of the Payment Amount or such
portion of the Payment Amount as the undersigned is actually paid, and does not cover any
retention withheld, any items, modifications or changes pending approval, disputed items and
claims, or items furnished that are not paid. The undersigned warrants that he either has
already paid or will use the money he receives from this progress payment promptly to pay in
full all laborers, subcontractors, materialmen and suppliers for all work, materials or equipment
that are the subject of the waiver and release.

Dated: O&/O//ch Zitting Brothers Construction Inc.

Signature: %A/ M
Print: Seus Z/ﬁlg Z/

[

Title: HdS.
7

Notice: This document waives rights unconditionally and states that you have been paid for
giving up those rights. This document is enforceable against you if you sign it to the extent of the
Payment Amount or the amount received. If you have not been paid, use a Conditional Release
form.

APCO00044744

AA 003052



CONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: Manhattan West
Property Location: 3432 North 5" street Las Vegas
Undersigned's Customer: APCO construction
Invoice/Payment Application Number: 1
Payment Amount: $800,000

Upon receipt by the undersigned of a check in the above referenced Payment Amount payable to the
undersigned, and when the check has been properly endorsed and has been paid by the bank on which it is
drawn, this document becomes effective to release and the undersigned shall be deemed to waive any
nofice of lien, any private bond right, any claim for payment and any rights under any similar ordinance,

rule or statute related to payment rights that the undersigned has on the above described Property to the
following extent:

This release covers a progress payment for the work, materials or equipment furnished by the undersigned
to the Property or to the Undersigned’s Customer which are the subject of the Invoice or Payment
Application, but only to the extent of the Payment Amount or such portion of the Payment Amount as the
undersigned is actually paid, and does not cover any retention withheld, any items, modifications or
changes pending approval, disputed items and claims, or items furnished that are not paid. Before any
recipient of this document relies on it, he should verify evidence of payment to the undersigned. The
undersigned warrants that he either has already paid or will use the money he receives from this progress
payment promptly to pay in full all his laborers, subcontractors, materialmen and suppliers for all work,
materials or equipment that are the subject of this waiver and release.

Dated: 1/28/08 Zitting Brothers Construction
(Company Na;

By: Z Za /’/
Its: _Sam Zitting - President, ~ //
P

N:FORMS/LIEN RELEASES/CONDITIONAL PROGRESS OCTOBER 2005
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NSTRUCTI
SERVICES

2500 North Buffalo Drive
Sulte 140
Las cha:r:cvada 89143 CONSTRUCTION PROGRESS REPORT
Project Name: Manhattan West Condominiums Date: 9/4/2008

ProJect Address: Las Vegas, NV

Site Vislt No.: 10 Date: 9/4/2008
ManhattanWest Senlor Construction Draw No.: 8
Contractor Pay Application No.: 10 Date: 7/31/2008

For The Period: 7/1/2008 to 7/31/2008

FUNDING STATEMENT

This analysis is based on a review of the documentation provided, conditions of the project observed on the date of the field
inspection and/or verbal communications. See attached schedule of values, percentages of completion, loan budget line

item comments and photographs.

The work and progress appear to be adequate and sufficient and Nevada Construction Services recommends funding
ManhattanWest Senior Construction Draw # 9 (Contractor Pay Application #10), dated, July 31, 2008, for the amount approved by
the borrower of $6,307,487.13.

EXECUTIVE SUMMARY

Building 2 has the first, second and third level concrete slabs poured, the concrete elevator/stair shaft walls complete,the
fireproofing complete for the third level, the perimeter framing and exterior drywall complete, the window frames and glass near
completion, the common area HVAC, plumbing, electrical and fire sprinkler rough-ins in progress, the common area partition wall
framing near complete, the common area drywall hung and the taping substantially complete, the roofing complete, the rooftop

units' curbs installed and the stucco finish coat in progress. Building 3 has the first, second and third level concrete slabs poured,

the concrete elevator/steir shaft walls poured, the fireproofing complete for the third level, the roofing substantially complete, the
perimeter steel stud framing and exterior drywall complete, the aluminum window frames and glass near completion, the stucco lath

in progress, the common area stesl stud framing and drywall started. Building 7 has the first and second level concrete poured, the
structural steel erection near completion, the fireproofing complete through the eighth level, the partition wall framing in progress
through the ninth level, all rough-ins in pragress through the eighth level and the drywall hanging started. Building 9 has the roofing
complete, the stucco lath substantially complete, the stucco scratch, brown and finlsh coats in progress at varying stages of
completion in different sections, the concealed rough-ins complete, the wall drywall hung and the taping and ceiling drywall hanging

in progress. Building 8 has the roofing substantially complete, the exterior drywall hung, the stucco in progress, the concealed
rough-ins complete and the d Il hanging and taping in progress.

Conformance to Original Specifications Statement:  All work completed as of date of inspection appears to conform to current
plans, specifications and addenda.

Keith Schleichardt
Inspector
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A. Budget
M The project appears to be within the contract budget.
@

W The project should be completed within the contract budget.
@

M Pay Applications (Draw Request)
@ The amounts requested are consistent with the value and types of completed construction work in place.
@ Materials stored on site are stored in protected and secure environment to prevent any damage or loss.

@ Materials stored off site arefare not stored in accordance with contract documents requirements.
@ Not applicable at this time.
B Project Changes
@ The proposed change orders should not adversely impact the budget.
@ The costs of the proposed change orders appear to be fair and reasonable.
@ The budget set aside (contingency) for changes appears adequate.
@

B. Schedule
| The revised project schedule has been submitted to the owner for approval -

@ this statement is assuming the pending change orders revising the contract amount and duration are approved
M The project should be completed by the revised schedule. )

@ the project should be completed by the pending change orders adjusted time allowances
M Project Changes

@ The proposed changes should not adversely impact the schedule.

@ the propased change orders request additional contract duration for delays

@ The time requests for proposed changes appear reasonable.
B Recent Milestones and Activities

@ Buildings 2, 8 & 9 stucco in progress; Building 3 stucco lath started
B Upcoming Milestones and Activities

@ Completion of Building 7 structural steel erection

@ Exterior stucco on Buildings 2, 8 and 9

B Project Documentation

@ The contractor is uedaﬁng srevising) the Eroiect schedule accuratelz andona ragular basis.

C. Quality
B In-place construction work
@ The quality of the work In place construction work appears to be in compliance with the project plans and specifications.

W Contractor-Subcontractor Coordination
@ The project is sufficiently manned. -
@ The Contractor/Subcontractor job site coordination meetings are being held.
@ Sufficient pre-work instructions are belng given to the job site subcontractors, by the A/E and/or CM.
[
B Project Inspections
@ All required code, quality assurance, manufacturers', A/E and CM inspections are being performed. These
inspections have been within codes and guidelines required. -
® The project milestones/critical interfaces/systems integration events and activities have been identified. The
required/necessary inspections have been coordinated with same.

[ ]

W Project Changes o
@ The proposed changes appear to be consistent with the scope and nature of the project.
L ] %he proposed changes should not adversely impact the quality of the project.

B Project Documentation
@ The project's record drawings are being regularly updated.
@ Alladdenda, change documentation, RFls, ASIs, etc. are being regularly posted into the project's working
and record set of plans and specifications.
@ The project's closeout documentation and instructions are adequate to ensure an efficient closeout.
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D. Issues
Issues which could adversely impact either the baseline budget, schedule or quality, if they are not resolved properly, are
described discussed and evaluated below. Where helpful or useful, photos accompany the text.

@ There were no adverse effect issues noted during this inspection.

B [ssue 1
@ |dentification: Owner / Developer has dicharged and replaced the original General Contractor

@ Impact: None apparent at this time

@ Resolution' New General Contractor has mobilized and assumed project General Contractor responsibilities

B Issue2
@ lIdentification:

@ Impact;

@ Resolution:

W Issue3d
@ Identification

& Impact:

@ Resolution:
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Project Photos

Building 8 south slevation - stucca scratch, brown‘and ﬁni;h ln-
progress

Building 9 second floor typical un't interior elevation Building 8 second floor corridor ‘nterior elevation

Building #8 north elevation Building 8 third floor typical unit interiar elevation
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Project Photos

Building #2 esl elevation - slucco lath and stucco scratch, brown
and finish in progress

vl 0 LE

Building 3 first f oor scuth hafnterlor elevation

Acat : " Y
Buildng 3 roof - membrane roofing substantially complete, screen
and parapit walls' stucco lath in progress

5

Buildng 7 east elevation
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Budget Line Item Comments

Loan Budget Line Item Comment

GRADING

MOBILIZATION ISubstantially complete

SITE PREP/MASS EXCAVATION |Substantially complete

SITE WATER |lsubstantially complete

SITE STORM SEWER {iSubstantially comptete

SITE SANITARY SEWER {{Substantially complete

INSURANCE A8 progress requiresfjustifies

ON/OFFSITE IMPROVEMENTS

OFFSITES RUSSELL PAVING _ [INot started

OFFSITES RUSSELL CURB/GUT]|Not started

OFFSITES SIDEWALKS RUSSEL|[Not started

ASPHALT PAVING PHASE | ([Not staried
CURB/GUTTER PHASE 1 Hln progress
SIDEWALKS PHASE 1 |INot started
BRICK PAVERS PHASE 1 |iNot started
SITE FURNISHINGS PHASE 1  |[Not started
POOLS |Not started
ELECTRICAL ENGINEERING As progress requires/ustifies
MOBILIZATION /As progress requiresfjustifies
OFFICE TRAILER/ADMIN 24 Mos||As progress requires/ustifies
PRJT. ENG, CAD, PRJT, ASST, [|As progress requires/ustifies
ELECTRICAL PERMITS lAs prog quires/justifies
SUBMITTALS IAs progress requires/justifies
SUPERVISION/PLANNING/COOR |As progress requiresfjustifies
FURNISH LANDSCAPE LIGHTING|Not started
FURNISH COURTYARD LIGHTIN({Not started
FURNISH SPORTS LIGHTING _ [INot started
FURNISH PARKING POLE LIGHT{[Not staried
APCO CONTRACTOR FEE As prog quires/justifies
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BUILDING 2 *
LANDSCAPING Notstated
REINFORCING STEEL LABOR _ |IComplete
REINFORCING STEEL MATERIA{Complete
EXCAVATE FOOTINGS licomplets
PLACE FOOTINGS l[Complete
FORM/PLACE LOWER WALLS [iComplste
FORM/PLACE LOWER COLUMN{Complete
PLACE/FINISH SLAB ON GRADE(iComplete

FORM/PLACE MID DECK [icomplate

FORM/PLACE MID WALLS Complete

FORM/PLACE MID COLUMNS _ liComplete

FORM/PLAGE UPPER DECK plete

PRECAST FLOOR 1 lfin progress

PRECAST FLOOR 2 iin progress

PRECAST FLOOR 3 {{in progress -
PRECAST FLOOR 4 |lin progress -

MASONRY CMU |lsubstantially complete

THIN BRICK VENEER |INot started

GRANITE [INot started B
STEEL llcomplete

FINISH CARPENTRY |INot started

FIREPROOFING {icomplete

INSULATION lisubstantially complete

ROOFING [lsubstantially complete -
WATERPROOFING ﬁSubsmnllally complete )
STUCCO ItBrown and finish in progress at varying areas of the exterior
WINDOWS ﬁmmes installed, glass in progress and near compistion
STOREFRONT DOORS llin progress

LGMF/DRYWALL &aﬂerlor board complete; Interlor board near completion, with common area drywall taping near completion
FLOORING {iNot started

PAINTING [INot started

ELEVATORS [iNot started

MECH. MOBILIZATION [lAs progress requires/justifies

MECH. SUBMITTALS A8 progress requires/justifies

MECH. GENERAL CONDITIONS [{As propress requires/justifies
MECH. CLOSEOUT DOCUMENTAs progress requires/justifies
HVAC PERMIT |lAs progress requireafjustifies
HVAC PRE-ROCKILINE SET PIPI||Substantially complete
HVAC EQUIPFSD MATERIALS |lin progress

HVAC ROUGH DUCT {lin progress

HVAC SET EQUIPMENT [INot started

HVAC SET TRIM {iNot started -
HVAC FSD - DD TESTING [INot started o
HVAC START UP [INot started -
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PLUMBING PCRMIT [[As progress requires/justifies
'EXCAVATION/BACKFILL |[Substantially complete
U/G SANITARY PIPING HSUbatantiaIty complete
U/G STORM PIPING {|substantially complate
PRECAST STRUCTURES |INot started

BLDG. WATER SERVICE |lsubstantially complete
SLEEVES/INSERTS [[Substantially complste
AIG WASTE & VENT |ISubstantially complete
DRAINS/CARRIERS [iSubstantially complete
A/G STORM PIPING |{substantially complete
A/G DOMESTIC WATER |iSubstantially complete
PLUMBING TESTING Jfin progress
PLUMBING FIXTURES |iNot started
PLUMBING EQUIPMENT |in progress

PLBG. INSULATION - FIRESTOP ||Substantially complete

ELECTRICAL ENGINEERING

As progress requiresjustifies

ELECTRICAL MOBILIZATION

A8 progress requires/justifies

OFFICE TRAILER/ADMIN 24 Mosi{As progress requires/justifies

PRJT. ENG, CAD, PRJT. ASST.

progress requires/justifies

ELECTRICAL PERMITS \As progress requires/justifies
SUBMITTALS As progress requiresfustifies
SUPERVISION/PLANNING/COOR |As prog quires/justifies
LIGHT FIXTURE PACKAGE [IStored

DISTRIBUTION PACKAGE |iRough-in substantially completa

LOW VOLT SYS FA, CCTV, CA ﬁRnugh-ln substantially complete

2nd SUBLEVEL GAR UG & DECK|[Substantially complete

1st SUBLEVEL GAR UG & DECK ﬂSubslarﬂlally complete

18t FLOORROUGH & TRIM __|iIn progress B
2nd FLOOR ROUGH & TRIM {n progress

3rd FLOORROUGH & TRIM __[iin progress

4th FLOOR ROUGH & TRIM |lin progress

ROOF PLAN lin progress

APCO CONTRACTOR FEE \As progress requires/justifies
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BUILDING 3 *-

LANDSCAFING ~ [INot started

REINFORCING STEEL LABOR _{iSubstantially complets

REINFORCING STEEL MATERIAfiSubstantially complete

EXCAVATE FOOTINGS licomplete

PLACE FOOTINGS

FORM/PLACE LOWER WALLS [[Complete

FORMIPLACE LOWER COLUMN{|Complate

PLACE/FINISH SLAB ON GRADE}{Complete

FORM/PLACE MID DECK icomplete

FORM/PLACE MID WALLS komplets

FORM/PLACE MID COLUMNS _ [iComplete

FORM/PLACE UPPER DECK _ |lcomplets

PRECAST FLOOR 1 [Inot started o

PRECAST FLOOR 2 iNot started -

PRECAST FLOOR 3 JiNot started

PRECAST FLOOR 4 _ |inot started }
'MASONRY CMU JiNot started

THIN BRICK VENEER fivot started - -

GRANITE Ihot started

STEEL licompiete

FINISH CARPENTRY [INot started - B B
FIREPROOFING {icomplete

INSULATION linprogress

ROOFING IISubstanﬂaﬂy complate

WATERPROOFING ][Belaw grade perimeter walls substantially complete; backfilling in progress )

STUCCO |lcetn started ]

WINDOWS o |[Frames substantially complete and glass In progress; additional materials stored and in progress

STOREFRONT DOORS [Framas substantially complete and glass in progress; additional materials stored and in progress

LGMF/DRYWALL |[in progress o )
FLOORING Jinot started

PAINTING [iNot started B
ELEVATORS [ivot started -
MECH. MOBILIZATION [ﬂi progress requires/justifies

MECH, SUBMITTALS progress requiresfjustifies - . N o

MECH. GENERAL CONDITIONS [iAs progress requires/justifies

MECH. CLOSEOUT DOCUMENT4}As progress requires/justifies

HVAC PERMIT

fas progress requiresfustifies

HVAC PRE-ROCKILINE SET PiPilfin progress

HVAC EQUIPIFSD MATERIALS [lin progress

HVACROUGHDUCT llin progress

HVAC SET EQUIPMENT [Int started -

HVAC SET TRIM ot started

HVACFSD-DDTESTING __[ot started -
HVAC START UP {iNot started -
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PLUMBING PERMIT fias progress requiresjustifies

EXCAVATION/BACKFILL [Isubstantially complste -
U/G SANITARY PIPING %ﬁﬂanﬁaﬂy_ complete - -

U/G STORM PIPING ubstantially complete - B
PRECAST STRUCTURES liNot started

BLDG. WATER SERVICE |isubstantially complete )

SLEEVES/INSERTS [isubstantially complete

A/G WASTE & VENT {in progress o -
DRAINS/CARRIERS En progress o

AIG STORM PIPING [[substantially complete

AIG DOMESTIC WATER llin prog B

PLUMBING TESTING Jfin progress - ]
PLUMBING FIXTURES [iNot started A

PLUMBING EQUIPMENT {in progress

INSULATION - FIRESTOP Jlin progress

ELECTRICAL ENGINEERING IAs progress requires/justifies

ELECTRICAL MOBILIZATION

Jlas progress requiresfjustifies

OFFICE TRAILER/ADMIN 24 Mos||as progress requiresfjustifies

PRJT. ENG, CAD, PRJT. ASST. [[As progress requires/justifies

ELECTRICAL PERMITS

llAs progress requires/justifies

SUBMITTALS

progress requires/juslifies

SUPERVISION/PLANNING/COORJIAs progress requiresfjustifies

LIGHT FIXTURE PACKAGE

lstored on site

DISTRIBUTION PACKAGE

hough-ln In progress

LOW VOLT SYS FA, CCTV, CA mough-ln In progress

2nd SUBLEVEL GAR UG & DECK[{Substantially complete

15t SUBLEVEL GAR UG & DECK [[Substantially complete

18t FLOORROUGH& TRIM _ llin progress

2nd FLOOR ROUGH & TRIM _ [fin progress - o _ )
3dFLOORROUGH&TRIM  |inprogress B
4th FLOOR ROUGH & TRIM _ _h:l started - S
ROOF PLAN { started _ _
APCO CONTRACTOR FEE !Al progress requires/fjustifies
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BUILDING 7 -

LANDSCAPE

|INot started

REINFORCING STEEL LABOR _ ||Complete through the ninth tevel and tenth level in progress

REINFORCING STEEL MATERIAE[CompleQa through the ninth leve! and tenth level in progress

EXCAVATE FOOTINGS |{substantially ]

PLACE FOOTINGS |[substantially complete

FORM/PLACE WALLS |Isubstantially complete

FORM/PLACE COLUMNS |{Substantially complete

PLACE SLAB ON GRADE [{substantially complete -
FORM/PLACE DECK |isubstantiatly complete

PLACE2NDFLOOR |lsubstantlally complete -

PLACE 3RD FLOOR |isubstantially compl

PLACE 4TH FLOOR |lsubstantially complete

PLACE 5TH FLOOR ||Substantially complete

PLACE 6TH FLOOR |lsubstantially complets -
PLACE 7TH FLOOR |lsubstantially complete B

PLACE 8TH FLOOR ||substantislly complete o B
PLACE 9TH FLOOR/ROOF |ISubstentially complete

MASONRY CMU |inot started

GRANITE [ot started

STEEL Ihlear completion - roof and decking in progress

MISC. STEEL ihabdcated steel stairs, landings, railings stored on site; installation In progress

FINISH CARPENTRY |INot started _

FIREPROOFING bomplete through the ninth level; tenth In progress

INSULATION |INot started

ROOFING |INot started

WATERPROOFING I[Beluw grade perimeter walls substantially complete and backfilled -

GLASS/GLAZING {IDraw for deposivstorediiabricated materials?

LGMF/DRYWALL I[Framlng in progress through ninth floor; fire seperation drywall and taping in progress on second, third and fourth floors
FLOORING |iNot started

PAINTING |INot started

APPLIANCES {INot started

ELEVATORS |INot started

MECH. MOBILIZATION llAs progress requires/justifies

MECH. SUBMITTALS |[2s progress requires/ustifies

MECH. GENERAL CONDITIONS |[As progress requires/justifies

MECH. CLOSEOUT DOCUMENTS|As progress requiresfjustifies

HVAC FIRST FLOOR

PERMIT \As progress requires/ustifies

PRE-ROCK/LINE SET PIPING  [lin progress

FAU MATERIALS iin progress

ROUGH DUCT Hlin prog -
CONDENSER MATERIALS liNot started

SET CONDENSERS liNot started

SET TRIM liNot started

START UP iNot started
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HVAC SECOND FLOOR 1

PRE-ROCKI/LINE SET PIPING |lin progress -

FAU MATERIALS Iln progress Y

ROUGH DUCT H!n progress -

CONDENSER MATERIALS _[iNot started

SETCONDENSERS [iNot started

SET TRIM linot started

START UP |iNot started

HVAC THIRD FLOOR -

PRE-ROCK/LINE SET PIPING _ [iin progress

FAU MATERIALS n progress -

ROUGH DUCT nprogress
CONDENSER MATERIALS _[INot started

SET CONDENSERS [INot started s

SET TRIM ot started

START UP [Not started - ____
'HVAC FOURTH FLOOR -
PRE-ROCK/LINE SET PIPING _ [fin progress B

FAU MATERIALS Jin prog N

ROUGH DUCT ln progress

CONDENSER MATERIALS  [INot started

'SET CONDENSERS JiNot started B

SET TRIM Jinot started

START UP |inot started

HVAC FIFTH FLOOR B

PRE-ROCKALINE SET PIPING |lin progress

FAU MATERIALS fin progress i

ROUGH DUCT Jiin progress

CONDENSER MATERIALS [INot started

SET CONDENSERS [INat started

SET TRIM [iNot started )
START UP [iNot started } o
HVAC SIXTH FLOOR

PRE-ROCKILINE SET PIPING _ [{in progress

FAU MATERIALS llin progress

ROUGH DUCT Il progress

CONDENSER MATERIALS [{Not started

SET CONDENSERS Jintot started o
SET TRIM JiNct started o

START UP Jinvot started o o

HVAC SEVENTHFLOOR || B

PRE-ROCKI/LINE SET PIPING ]{In progress -

FAU MATERIALS ﬂln progress

ROUGH DUCT Jiin progress

CONDENSER MATERIALS JiNot started

SET CONDENSERS JiNot started

SET TRM [iNot started B
START UP |iNot started

Page 12 of 40

04285

AA 002983



S T S NEERE L 2P

HVAC EIGHTH FLOOR I

PRE-ROCK/LINE SET PIPING _ |[In progress

FAU MATERIALS {fin progress

ROUGH DUCT in progress

CONDENSER MATERIALS [ivot started

SET CONDENSERS linot started

SET TRIM inot started

START UP ot started

HVAC NINTH FLOOR

PRE-ROCK/LINE SET PIPING _|iin progress

FAU MATERIALS |fin progress

ROUGH DUCT - HE progress

CONDENSER MATERIALS INot started

SET CONDENSERS [Inot started

SET TRIM iNot started

START UP iNot started

HVAC COMMON AREA/ROOF || -
PRE-ROCKILINE SET PIPING _[{in progress B
FAU-RTU MATERIALS lin prog

ROUGH DUCT Jiin progress

RTU MATERIALS \[Deposttistoreditabricatation

SET EQUIPMENT |INot started

SET TRIM ot started

START UP INot started -

PLUMBING BELOW PODIUM i
PERMIT As progress requiresijustifies B
EXCAVATION/BACKFILL |[Substantially complete

UIG SANITARY PIPING lisubstantially complete

U/G STORM PIPING _'I:ubltnntllly complete o
PRECAST STRUCTURES ot started

BLDG. WATER SERVICE ||substantiatly complete

PLUMBING FIRST FLOOR

AJG WASTE & VENT |fin progress -
DRAINS/CARRIERS {lin progress B
SLEEVES/INSERTS HSubstanHally complete - -
AJG STORM PIPING _|in progress

AJG DOMESTIC WATER |iin progress

A/G GAS PIPING o uln progress

TUBS & HOOKUPS In progress

PLUMBING FIXTURES lin progress

PLUMBING EQUIPMENT Nol started

CONDENSATE FIPING Not started -
PLUMBING TESTING Not started

PLUMBING IDENTIFICATION  [[Not started B
INSULATION - FIRESTOP liin progress
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PLUMBING SECOND FLOOR ||

AIG WASTE & VENT |in progress
DRAINS/CARRIERS |[in prog
SLEEVES/INSERTS /[Substantially complet
AIG STORM PIPING ln progress
A/G DOMESTIC WATER In progress
A/G GAS PIPING n progress
TUBS & HOOKUPS lin prog
PLUMBING FIXTURES liin prog
PLUMBING EQUIPMENT |INot started
CONDENSATE PIPING |INot started
PLUMBING TESTING |INot started
PLUMBING IDENTIFICATION  [INot started
INSULATION - FIRESTOP liin progress
PLUMBING THIRD FLOOR

AJG WASTE & VENT "In progress
DRAINS/CARRIERS |lin progress
SLEEVES/NSERTS |isubstantially complete
A/G STORM PIPING lin progress
A/G DOMESTIC WATER Ifin progress
A/G GAS PIPING i progress
TUBS & HOOKUPS lin pragrass
PLUMBING FIXTURES {fin progress
PLUMBING EQUIPMENT |(Not started
CONDENSATE PIPING [Not started
PLUMBING TESTING |[Not started
PLUMBING IDENTIFICATION  |INot started
INSULATION - FIRESTOP |iin progress
PLUMBING FOURTH FLOOR

A/G WASTE & VENT lin prog
DRAINS/CARRIERS lin progress
SLEEVES/INSERTS |/substantially complete
A/G STORM PIPING {lin progress
A/G DOMESTIC WATER {lin progress
AJG GAS PIPING "ln progress
TUBS & HOOKUPS |iin progress
PLUMBING FIXTURES |in progress
PLUMBING EQUIPMENT |[Not started
CONDENSATE PIPING |[Not started
PLUMBING TESTING |{Not started
PLUMBING IDENTIFICATION  |INot started
INSULATION - FIRESTOP litn progress
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PLUMBING FIFTH FLOOR 1

AJG WASTE & VENT {lin progress o o
DRAINS/CARRIERS In progress

SLEEVES/INSERTS |Substantislly complate

AJG STORM PIPING {lin progress

AJG DOMESTIC WATER |lin progress

AIG GAS PIPING |inprogress

TUBS & HOOKUPS |lin progress

PLUMBING FIXTURES [iin progress

PLUMBING EQUIPMENT it started

CONDENSATE PIPING |INot started

'PLUMBING TESTING |INot started )

PLUMBING IDENTIFICATION  |[Not starled

INSULATION - FIRESTOP {fin progress

PLUMBING SIXTHFLOOR || B

AJG WASTE & VENT ]||n progress

DRAINS/CARRIERS |lin progress

SLEEVES/INSERTS |Isubstantially complate

A/G STORM PIPING |fin progress

AJG DOMESTICWATER  [iin progress )

A/G GAS PIPING |lin progress

TUBS & HOOKUPS n progress -

PLUMBING FIXTURES |lin progress

PLUMBING EQUIPMENT |INot started

CONDENSATE PIPING [Notstatgs
PLUMBING TESTING |iNot started

PLUMBING IDENTIFICATION E«o: started - -
INSULATION - FIRESTOP n progress

PLUMBING SEVENTH FLOOR ||

AJG WASTE & VENT Hln progress

DRAINS/CARRIERS {in progress o B
SLEEVES/INSERTS {[substantially complete

AJG STORM PIPING ]Iln progress o

AJG DOMESTIC WATER llin progress -

AIG GAS PIPING in progress

TUBS & HOOKUPS ][ln progress -
PLUMBING FIXTURES }in progress

PLUMBING EQUIPMENT |[Not started o

CONDENSATE PIPING ([vot started -

PLUMBING TESTING J[Not started

PLUMBING IDENTIFICATION _[INot started

INSULATION - FIRESTOP |fin prog

PLUMBING EIGHTH FLOOR ||

AIG WASTE & VENT {[in prog

DRAINS/CARRIERS |fin progress

SLEEVES/INSERTS l{substantially complete

AIG STORM PIPING |fin progress

AJG DOMESTIC WATER {iin progress

AIG GAS PIPING [fin prog

TUBS & HOOKUPS ifin progress

PLUMBING FIXTURES {in progress

PLUMBING EQUIPMENT |lsvot started

CONDENSATE PIPING |iNot started

PLUMBING TESTING |INot started

PLUMBING IDENTIFICATION [!Not started -~
INSULATION - FIRESTOP [lin progress
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PLUMBING NINTH FLOOR ﬂ

AIG WASTE & VENT [lin progress
DRAINS/CARRIERS "ln progress
SLEEVES/INSERTS /ISubstantially complete

AIG STORM PIPING In progress

AIG DOMESTIC WATER |INot started

AJG GAS PIPING |iNot started

TUBS & HOOKUPS |iNot started

PLUMBING FIXTURES |iNot started

PLUMBING EQUIPMENT u:c?t_st_aﬂec_l

CONDENSATE PIPING ot started

PLUMBING TESTING [INot started

PLUMBING IDENTIFICATION  {|Not started

INSULATION - FIRESTOP [Not started

ELECTRICAL

ELECTRICAL ENGINEERING As progress requires/justifies
ELECTRICAL MOBILIZATION As progress requires/justifies
OFFICE TRAILER/ADMIN 24 Mos|{As progress requires/justifies
PRIT. ENG, CAD, PRJT. ASST. |iAs progress requires/justifies
ELECTRICAL PERMITS As progress requires/justifies
SUBMITTALS As progress requiresfjustifies
SUPERVISION/PLANNING/COOR/{As progress requires/justifies
LIGHT FIXTURE PACKAGE IStored on site
DISTRIBUTION PACKAGE |[Rough-in in progress

LOW VOLT SYS FA, CCTV,CA |Ro

ugh-In in progress

GENERATOR

|[Not started

UNDERSLAB BRANCH CONDUIT|

|Substantially complete

GARAGE & 1st FLR CONDUIT & |

|Substamlally complete

15t FLR RGH WALLS/CEILINGS |lIn progress

1st FLR DEVICE & FIXTURE TRIN|Not started

2nd FLR RGH WALLS/CEILINGS |[In prog

2nd FLR DEVICE & FIXTURE TRI({Not

3rd FLR RGH WALLS/CEILINGS [{In progress

3rd FLR DEVICE & FIXTURE TRll‘ﬂNo( starled

4th FLR RGH WALLS/CEILINGS nln progress

4th FLR DEVICE & FIXTURE TRII\I[NO( started

5th FLR RGH WALLS/CEILINGS Iln progress

5th FLR DEVICE & FIXTURE TRIN|Not started

6th FLR RGH WALLS/CEILINGS (fin prag

6th FLR DEVICE & FIXTURE TRIN|Not started

7th FLR RGH WALLSICEILINGS |/in progress

7th FLR DEVICE & FIXTURE TRllﬁNot started

8th FLR RGH WALLSICEILINGS lin prog

8th FLR DEVICE & FIXTURE TR!IHNO! started

9ih FLR RGH WALLSICEILINGS [[Not started

9th FLR DEVICE & FIXTURE TRIN{Not started

APCO CONTRACTOR FEE [[As progress requiresfjustifies
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BUILDING 8

LANDSCAPING [Not started

REINFORCING STEEL LABOR  |(Complete

REINFORCING STEEL MATERIAComplete

EXCAVATE FOOTINGS |icomplete
PLACE FOOTINGS |{Complete
FORM/PLACE WALLS licomplete
FORM/PLACE COLUMNS |lcomplete
PLACE SLAB ON GRADE |{complete
FORM/PLACE DECK |[complete
LTWEIGHT CONCRETE |[Not started
PRECAST FLOOR 1 |[Not started
PRECAST FLOOR 2 |INot started
PRECAST FLOOR 3 {not started
PRECAST FLOOR 4 |[Not started - )
MASONRY CMU |[Not started
THIN BRICK VENEER |[Not started
GRANITE |[Not started
MISC. STEEL |[Not started

WOOD FRAMING L1 LABORIEQllIComple!e

WOOD FRAMING L1 MATERIAL ]Icomplele

WOOD FRAMING L2 LABOR/EQU{Complete

WOOD FRAMING L2 MATERIAL |(Complete

WOOD FRAMING L3 LABOR/EQ{Complete

WOOD FRAMING L3 MATERIAL HComplB(a

WOOD FRAMING L4 LABORIEQI.“CompIate

WOOD FRAMING L4 MATERIAL |[Complete

WOOD FRAMING RF LABOR/EQ|/Complete

WOOD FRAMING RF MATERIAL |[Complete

FINISH CARPENTRY |{Not started
INSULATION |[substantially complet
ROOFING |'substantially complete

WATERPROOFING IBelow grade perimeter walls substantially complete and backfilled
STUCCO |[Scratch and brown coat in progress

WINDOWS [[Substantially complete

DRYWALL nWall and ceiling drywall hanging in progress

FLOORING |[Not started -

PAINTING |INot started

APPLIANCES |INot started

ELEVATORS |Not started

MECH. MOBILIZATION 1las prog quires/justifies

MECH. SUBMITTALS VAs progress requires/justifies

MECH. GENERAL GONDITICWIAS progress requiresfjustifies

MECH. CLOSEOUT DOCUMENleAs progress requires/ustifies
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TR T S RPN

HVAC FIRSTFLOOR

PERMIT progress requiresfjustifies
PRE-ROCK/LINE SET PIPING _ |/Substantially complete o o o
FAU MATERIALS |iNot started

ROUGH DUCT lin progress B
CONDENSER MATERIALS |[Rooftop units substantially installed
SET CONDENSERS ||Roofop units substantially installed
SET TRIM {INot started

START UP [ivot started

HVAC SECOND FLOOR

PRE-ROCKI/LINE SET PIPING _ [|Substantially complete

FAU MATERIALS inot started

ROUGH DUCT liin prog

CONDENSER MATERIALS {IRooftop units substantially installed
SET CONDENSERS 'hooﬂnp units substantially installed
SET TRIM |iniot started

START UP |iNot started

HVAC THIRD FLOOR B

PRE-ROCKILINE SET PIPING  |{Substantially complets

FAU MATERIALS |[Not started B
ROUGH DUCT |lin progress

CONDENSER MATERIALS llRonﬂop units substantially installed
SET CONDENSERS |Rooftop units substantially installed
SET TRIM |INot started

STARTUP ot started

HVAC FOURTH FLOOR Il

PRE-ROCK/LINE SET PIPING _ ||Substantially complete

FAU MATERIALS [iNot started

ROUGH DUCT |lin progress

CONDENSER MATERIALS |IReoftop units substantially installed
SET CONDENSERS |lRooftop units substantially installed
SET TRIM {inot started

'START UP |iniot started

HVAC COMMON AREA/ROOF ||

PRE-ROCKI/LINE SET PIPING _|iin progress

FAU MATERIALS |INot started

ROUGH DUCT liin progress

RTU MATERIALS {iin prog

SET EQUIPMENT lin progress - o
SET TRIM |INot started

START UP |INot started
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PLUMBING BELOW PODIUM ||

PERMIT lAs progress requires/justifies
EXCAVATION/BACKFILL |{Substantially complete
U/G SANITARY PIPING uSubslanﬂally complete
U/G STORM PIPING [{substantially complete
PRECAST STRUCTURES |INot started
PLUMBING FIRST FLOOR i

AIG WASTE & VENT Isubstantially complete
DRAINS/CARRIERS fISubsmmlally complete
SLEEVES/INSERTS |isubstantially complete
AJG STORM PIPING {{substantially complete
AJG DOMESTIC WATER [iSubstantially complete
AIG GAS PIPING |[Substantially complete
TUBS & HOOKUPS llsubstantially complete
PLUMBING FIXTURES |[Not started
PLUMBING EQUIPMENT {iNot started
CONDENSATE PIPING /ISubstantlally complate
PLUMBING TESTING {{in progress
PLUMBING IDENTIFICATION |INot started
INSULATION - FIRESTOP iin progress
PLUMBING SECOND FLOOR

AJG WASTE & VENT |isubstantially complate
DRAINS/CARRIERS |[Substantially complete
AJG STORM PIPING |[Substantially complete
AG DOMESTIC WATER |substantially complete
A/G GAS PIPING |[substantially complete
TUBS & HOOKUPS \lsubstantially complete
PLUMBING FIXTURES |[Not started
PLUMBING EQUIPMENT |[Not started
CONDENSATE PIPING l{Substantially complete
PLUMBING TESTING |lin progress
PLUMBING IDENTIFICATION _ |(Not started
INSULATION - FIRESTOP I‘In progress
PLUMBING THIRD FLOOR

AJG WASTE & VENT |'substantially complete
DRAINS/CARRIERS |[substantially complete
AIG STORM PIPING | substantially complete
AIG DOMESTIC WATER |substantiatly complete
AJG GAS PIPING {[substantially complete
TUBS & HOOKUPS //substantially complete
PLUMBING FIXTURES |INot started
PLUMBING EQUIPMENT |[Not started
CONDENSATE PIPING IlSubstanﬁally complete
PLUMBING TESTING {[in progress
PLUMBING IDENTIFICATION _[[Not started
INSULATION - FIRESTOP |lin progress
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"PLUMBING FOURTH FLOOR ||

A/G WASTE & VENT HSubstantially complete B
DRAINS/CARRIERS [isubstantatly complete S o

A/G STORM PIPING _ Hlsubstantiatly complete -
A/GDOMESTICWATER liSubstantially complete - )

AG GAS PIPING lisubstantially complete B
“TUBS & HOOKUPS [isubstantially complete -

PLUMBING FIXTURES [iNot started

PLUMBING EQUIPMENT ot started

CONDENSATE FIPING bstantially complete -
PLUMBING TESTING linprogress

PLUMBING IDENTIFICATION  [iNot started

INSULATION - FIRESTOP Jitn progress

ELECTRICAL

ELECTRICAL ENGINEERING As progress requires/justifies

ELECTRICAL MOBILIZATION As progress requiresfjustifies

OFFICE TRAILER/ADMIN 24 Mos}iAs progress requires/justifies

PRJT. ENG, CAD, PRJT, ASST. JiAs progress requires/justifies

ELECTRICAL PERMITS As progress requiresfustifies

SUBMITTALS As progress requires/justifies

SUPERVISION/PLANNING/COORAs progress requires/justifies

LIGHT FIXTURE PACKAGE _[fin progress
DISTRIBUTION PACKAGE JlRougt-ins complets

LOW VOLT SYS FA, GCTV, CA  ERough-ins complete

UNDERSLAB BRANCH CONDUIT}iSubstantlatly complete

‘GARAGE & 1st FLR CONDUIT & {iSubstantially complete
18t FLR RGH WALLS/CEILINGS fiComplete

1st FLR DEVICE & FIXTURE TRININot started
2nd FLR RGH WALLS/CEILINGS Jicomplate
2nd FLR DEVICE & FIXTURE TRIljNot started

3rd FLR RGH WALLS/CEILINGS [[Complete

3rd FLR DEVICE & FIXTURE TRIIINot started

4th FLR RGH WALLS/CEILINGS lCompMe
4th FLR DEVICE & FIXTURE TRINiNot started
APCO CONTRACTOR FEE |7 progress requires/justifies

e el
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BUILDING 9

LANDSCAPING |iNot started

REINFORCING STEEL LABOR _ |{Complete

REINFORCING STEEL MATERIAl[Complete

EXCAVATE FOOTINGS Complete
PLACE FOOTINGS Complete
FORM/PLACE WALLS IComplete
FORM/PLACE COLUMNS mplete
PLACE SLAB ON GRADE omplete
FORM/PLACE DECK Complete
LTWT CONCRETE Not started
PRECAST FLOOR 1 |INot started
PRECAST FLOOR 2 |INot started
PRECAST FLOOR 3 [INot started
PRECAST FLOOR 4 |inot started
MASONRY CMU [INot started
THIN BRICK VENEER |{Not started
GRANITE [INot started
MISC. STEEL |[Not started

WOOD FRAMING L1 LABOR/EQU/Complete

WOOD FRAMING L1 MATERIAL |[Complete

- WOOD FRAMING L2 LABOR/EQUComplete

WOOD FRAMING L2 MATERIAL |iComplete

WOOD FRAMING L3 LABOR/EQL[Complete

WOOD FRAMING L3 MATERIAL |[Complete

WOOD FRAMING L4 LABOR/EQL/[Complete

WOOD FRAMING L4 MATERIAL |{Complete

WOOD FRAMING RF LABOR/EQ{/Complete

WOOD FRAMING RF MATERIAL |[Complate

FINISH CARPENTRY /INot staried

INSULATION |substantially complete

ROOFING |{Substantially complete -

WATERPROOFING |IBelaw grade parimeter walls substantially complete and backfilled
STUCCO |Iscrateh and brown coat In progress

WINDOWS [substantially complete

DRYWALL |iwalt and celling drywall hanging in progress

FLOORING [{Not started

PAINTING {Not started

APPLIANCES Not started

ELEVATORS Not starled

MECH. MOBILIZATION As progress requires/justifies B — -
MECH. SUBMITTALS As progress requires/ustifies

MECH. GENERAL CONDITIONS {{As progress requires/justifies

MECH. CLOSEOUT DOCUMENT{|As progress requlres/justifies
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PPN

HVAC FIRSTFLOOR

PERMIT \As progress requiresfjustifies
PRE-ROCK/LINE SET PIFING _||Substantially complete

FAU MATERIALS |{iot started

ROUGH DUCT |iin progress

CONDENSER MATERIALS  [IRooftop unlts substantially instalied
SET CONDENSERS {{Rooftop units substantially installed
SET TRIM {{Not started

START UP |{Not started

HVAC SECOND FLOOR It

PRE-ROCKILINE SET PIPING _ [|Substantially complele

FAU MATERIALS |inot started

ROUGH DUCT llln progress

CONDENSER MATERIALS HRooﬂnp unlts substantially instalied
SET CONDENSERS |IRooftop units substantially installed
SET TRIM {INot started

START UP |INot started

HVAC THIRD FLOOR

PRE-ROCK/LINE SET PIPING _ {/Substantially complete

FAU MATERIALS |[Not started

ROUGH DUCT ﬂln progress

CONDENSER MATERIALS {[Rooftop units substantially installed
SET CONDENSERS |{Rooftop units substantially installed
SET TRIM |{Not started

START UP |INot started

HVAC FOURTH FLOOR

PRE-ROCK/LINE SET PIPING _ {{Substantially complete

FAU MATERIALS |INot started

ROUGH DUCT lin prog

CONDENSER MATERIALS |{Rooftop units substantially installed
SET CONDENSERS |{Roofop units substantially installed
SET TRIM |INot started

START UP |INot started

HVAC COMMON AREA/ROOF ||

PRE-ROCKILINE SET PIPING  |fln progress

FAU-RTU MATERIALS [INot started

ROUGH DUCT {lin progress

RTU MATERIALS |lin progress

SET EQUIPMENT |[in progress

SET TRIM |inot started

START UP {[Not started
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PLUMBING BELOW PODIUM

PERMIT As progress requiresfjustifies
EXCAVATION/BACKFILL Substantially complete
UIG SANITARY PIPING |[substantially compiete
U/G STORM PIPING |[Substantially complete
PRECAST STRUCTURES |[Not started
PLUMBING FIRST FLOOR || o
AJG WASTE & VENT liSubstantially complete
DRAINS/CARRIERS lisubstantiatly complete
SLEEVES/NSERTS l[Substantially complete
'AJG STORM PIPING [[Substantiatly complste
AIG DOMESTIC WATER ﬂSubalanﬁally complete
AIG GAS PIPING Jsubstantially complete
TUBS & HOOKUPS {[substantially complete
PLUMBING FIXTURES ||Not started
PLUMBING EQUIPMENT [iNot started
CONDENSATE PIPING |lsubstantially complete
PLUMBING TESTING |in progress
PLUMBING IDENTIFICATION _ |INot started
INSULATION - FIRESTOP |fin prog

PLUMBING SECOND FLOOR ||

AIG WASTE & VENT _|Isubstantially complete
DRAINS/CARRIERS [lsubstantially complete
AJG STORM PIPING {|Substantially complete
AJG DOMESTIC WATER {{Substantially complete
NG GAS PIPING /iSubstantially complete
TUBS & HOOKUPS lIsubstantially complete
PLUMBING FIXTURES {INot started
PLUMBING EQUIPMENT {INot started
CONDENSATE PIPING {{Substantially complete
PLUMBING TESTING |iin progress
PLUMBING IDENTIFICATION  [iNot started
INSULATION - FIRESTOP lin progress
PLUMBING THIRD FLOOR

AJG WASTE & VENT |{Substantially complete
DRAINS/CARRIERS {[Substantially complete
A/G STORM PIPING |{Substantially complete
AJG DOMESTIC WATER |lsubstantially complete
AIG GAS PIPING {[Substantially complete -
TUBS & HOOKUPS |{substantially complete
PLUMBING FIXTURES |INot started
PLUMBING EQUIPMENT {INot started
CONDENSATE PIPING llsubstantialty comptete
PLUMBING TESTING n progress
PLUMBING IDENTIFICATION  |INot started
INSULATION - FIRESTOP |[in progress
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PLUMBING FOURTH FLOOR ||

A/G WASTE & VENT |lsubstantially compiets

DRAINS/CARRIERS |Isubstantially complete

A/G STORM PIPING |Isubstantially complete

A/G DOMESTIC WATER |isubstantially complete

A/G GAS PIPING |lsubstantially complete o
TUBS & HOOKUPS [isubstantiatly complete

PLUMBING FIXTURES |INot started

PLUMBING EQUIPMENT liNot started

CONDENSATE PIPING |ISubstantially complete

PLUMBING TESTING Jlin progress

PLUMBING IDENTIFICATION _[INot started -
INSULATION - FIRESTOP ____ |lIn progress - ) B
ELECTRICAL

ELECTRICAL ENGINEERING __ |!As prog quiresfustifies

ELECTRICAL MOBILIZATION \As progress raquiresijustifies

OFFICE TRAILER/ADMIN 24 Mos|lAs progress requires/justifies

PRJT. ENG, CAD, PRJT. ASST. |[|As progress requires/justifies .
ELECTRICAL PERMITS progress requires/justifies

SUBMITTALS IAs progress requires/ustifies
SUPERVISION/PLANNING/COOR[As prog quires/justifies

LIGHT FIXTURE PACKAGE _|lin progress

DISTRIBUTION PACKAGE |IRough-ins complete

LOW VOLT SYS FA, CCTV, CA |[Rough-ins complete

UNDERSLAB BRANCH CONDUIT|\Substantialiy complete

GARAGE & 18t FLR CONDUIT & [|Substantially complete

1st FLR RGH WALLS/CEILINGS |/Complete

1st FLR DEVICE & FIXTURE TRIN[Not started

2nd FLR RGH WALLS/CEILINGS |[Complate

2nd FLR DEVICE & FIXTURE TRI{|Not started

3rd FLR RGH WALLS/CEILINGS [[Complete

3rd FLR DEVICE & FIXTURE TRIII[ND! started

4th FLR RGH WALLS/CEILINGS [[Complete

4th FLR DEVICE & FIXTURE TRIN|Not started

APCO CONTRACTOR FEE

\As progress requlres/justifies
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INC.,
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INDEX TO APPELLANT’S APPENDIX

Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

10/24/2008 | Atlas Construction Supply, Inc.’s 1 |AA1-16
Complaint

10/30/2008 | Ahern Rentals, Inc.’s Complaint 1 |AA17-30

11/19/2008 | Platte River Insurance Company’s Answer | 1 | AA 31-45
and Crossclaim

12/08/2008 | APCO Construction’s First Amended 1 | AA46-63
Complaint

02/06/2009 | Cabinetec’s Statement and Complaint 1 |AA64-73

02/23/2009 | Uintah’s Complaint 1 |AA74-80

02/24/2009 | Tri-City Drywall, Inc.’s Statement and 1 |AA81-88
Complaint

03/02/2009 | Noorda Sheet Metal Company’s Statement | 1 | AA 89-165
and Complaint

03/06/2009 | Camco Pacific Construction Company’s 1 | AA166-172
Answer and Counterclaim

03/10/2009 | The Masonry Group Nevada’s Complaint 1 | AA173-189

03/11/2009 | PCI Group, LLC Complaint 1 |[AA190-196

03/12/2009 | APCO Construction’s Answer to Steel 1 |[AA197-216
Structures, Inc, and Nevada Prefab
Engineers, Inc.’s Amended Statement and
Crossclaim

03/12/2009 | Cell-Crete Fireproofing of Nevada, Inc.’s 1 | AA217-233
Statement and Complaint

03/20/2009 | Steel Structures, Inc. and Nevada Prefab 1 | AA234-243
Engineers, Inc.’s Second Amended
Statement and Complaint

03/24/2009 | Insulpro Projects, Inc.’s Statement 2 | AA244-264

03/26/2009 | APCO Construction’s Statement and 2 | AA 265-278

Complaint
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03/27/2009 | Dave Peterson Framing, Inc.’s Statement, 2 | AA279-327
Complaint, and Third-Party Complaint

03/27/2009 | E&E Fire Protection, LLC’s Statement, 2 AA 328-371
Complaint, and Third-Party Complaint

03/27/2009 | Professional Doors and Millworks, LLC’s 2 AA 372-483
Statement, Complaint, and Third-Party
Complaint

04/03/2009 | Hydropressure Cleaning, Inc.’s Statement 3 |AA484-498
and Complaint

04/03/2009 | Ready Mix, Inc.’s Statement and First 3 [AA499-510
Amended Complaint

04/06/2009 | EZA P.C. dba Oz Architecture of Nevada, | 3 | AA511-514
Inc.’s Statement

04/07/2012 | Accuracy Glass & Mirror Company, Inc.’s | 3 | AA 515-550
Complaint

04/08/2009 | John Deere Landscapes, Inc.’s Statement, 3 AA 551-558
Complaint, and Third-Party Complaint

04/14/2009 | Helix Electric of Nevada, LLC’s Statement | 3 AA 559-595
and Third-Party Complaint

04/17/2009 | Republic Crane Service, LLC’s Complaint AA 596-607

04/24/2019 | Bruin Painting’s Statement and Third-Party | 3 | AA 608-641
Complaint

04/24/2009 | HD Supply Waterworks, LP’s Statement 3 | AA642-680
and Third-Party Complaint

04/24/2009 | The Pressure Grout Company’s Statement | 3 | AA 681-689
and Complaint

04/27/2009 | Heinaman Contract Glazing’s Complaint AA 690-724

04/28/2009 | WRG Design, Inc.’s Statement and Third- AA 725-761

Party Complaint
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04/29/2009

APCO Construction’s Answer to Cell-Crete
Fireproofing of Nevada, Inc.’s Statement
and Complaint and Crossclaim

AA 762-784

04/29/2009

Executive Plastering, Inc.’s Statement

AA 785-792

04/30/2009

Zitting Brothers Construction, Inc.’s
Complaint Re: Foreclosure

AA 793-810

05/05/2009

Camco Pacific Construction Company, Inc.
and Fidelity and Deposit Company of
Maryland’s Answer to Noorda Sheet Metal
Company’s Third-Party Complaint and
Camco Pacific Construction’s
Counterclaim

AA 811-828

05/05/2009

Camco Pacific Construction Company, Inc.
and Fidelity and Deposit Company of
Maryland’s Answer to Professional Doors
and Millworks, LLC’s Third-Party
Complaint and Camco Pacific
Construction’s Counterclaim

AA 829-846

05/05/2009

Camco Pacific Construction Company, Inc.
and Fidelity and Deposit Company of
Maryland’s Answer to E&E Fire
Protection, LLC’s Third-Party Complaint
and Camco Pacific Construction’s
Counterclaim

AA 847-864

05/05/2009

Camco Pacific Construction Company, Inc.
and Fidelity and Deposit Company of
Maryland’s Answer to The Masonry Group
Nevada, Inc.’s Complaint and Camco
Pacific Construction’s Counterclaim

AA 865-882
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05/05/2009

Camco Pacific Construction Company, Inc.

and Fidelity and Deposit Company of
Maryland’s Answer to Cabinetec, Inc.’s
Complaint and Camco Pacific
Construction’s Counterclaim

AA 883-899

05/05/2009

Graybar Electric Company, Inc.’s
Complaint

AA 900-905

05/05/2009

Olson Precast Company’s Complaint

AA 906911

05/13/2009

Fast Glass, Inc.’s Statement

AA 912957

05/14/2009

HD Supply Construction Supply, LP dba
White Cap Construction Supply, Inc.’s
Complaint

AA 958-981

05/15/2009

Camco Pacific Construction Company, Inc.

and Fidelity and Deposit Company of
Maryland’s Answer to Insulpro Projects,
Inc.’s Complaint and Camco Pacific
Construction’s Counterclaim

AA 982-999

05/19/2009

Terra South Corporation dba Mad Dog
Heavy Equipment’s Statement and Third-
Party Complaint

AA 1000-1008

05/20/2009

Ahern Rental, Inc.’s Statement and
Complaint

AA 1009-1018

05/20/2009

Southwest Air Conditioning, Inc.’s
Statement

AA 1019-1024

05/27/2009

Ferguson Fire & Fabrication, Inc.’s
Statement and Complaint

AA 1025-1033

05/27/2009

Republic Crane Service, LLC’s Amended
Statement

AA 1034-1044

05/29/2009

Pape Material Handling dba Pape Rents’
Statement and Complaint

AA 1045-1057

05/29/2009

Selectbuild Nevada, Inc.’s Statement

AA 1058-1070
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06/01/2009 | Buchele, Inc.’s Statement 5 AA 1071-1082

06/01/2009 | Renaissance Pools & Spas, Inc.’s Statement AA 1083-1094

06/03/2009 | Executive Plastering, Inc.’s First Amended | 5 | AA 1095-1105
Complaint

06/10/2009 | APCO Construction’s Answer to Zitting 5 | AA1106-1117
Brothers Construction, Inc.’s Complaint

06/12/2009 | Supply Network dba Viking Supplynet’s 5 |AA1118-1123
Statement and Complaint

06/15/2009 | Las Vegas Pipeline, LLC’s Statement and 5 | AA1124-1130
Complaint

06/16/2009 | Creative Home Theatre, LLC’s Statement 5 AA 1131-1138

06/23/2009 | Inquipco’s Statement and Complaint 5 | AA1139-1146

06/24/2009 | Accuracy Glass & Mirror’s First Amended | 5 | AA 1147-1161
Complaint

06/24/2009 | Bruin Painting’s Amended Statement and 5 | AA1162-1173
Third-Party Complaint

06/24/2009 | HD Supply Waterworks’ Amended 5 |AA1174-1190
Statement and Third-Party Complaint

06/24/2009 | Heinaman Contract Glazing’s Amended 5 | AA1191-1202
Statement and Third-Party Complaint

06/24/2009 | Helix Electric of Nevada, LLC dba Helix 6 | AA1203-1217
Electric’s Amended Statement and Third-
Party Complaint

06/24/2009 | WRG Design, Inc.’s Amended Statement 6 |AA1218-1233
and Third-Party Complaint

06/23/2009 | Ahern Rentals, Inc.’s First Amended 6 AA 1234-1255
Statement and Complaint

07/07/2009 | The Masonry Group Nevada, Inc.’s 6 | AA1256-1273

Statement and Complaint

MAC:05161-019 3694165_1 4/2/2019 4:23 PM




Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

07/09/2009 | Northstar Concrete, Inc.’s Statement and 6 AA 1274-1288
Complaint

07/10/2009 | Camco Pacific Construction Company, 6 |AA1289-1310
Inc.’s Statement and Complaint

7/22/2009 | Granite Construction Company’s Statement | 6 | AA 1311-1318
and Complaint

08/10/2009 | HA Fabricators, Inc.’s Complaint 6 | AA1319-1327

08/18/2009 | Club Vista Financial Services, LLC and 6 | AA1328-1416
Tharaldson Motels II, Inc.’s Answer to
Camco Pacific Construction Company,
Inc.’s Statement and Complaint and
Counterclaim

08/28/2009 | Custom Select Billing, Inc.’s Statementand | 6 | AA 1417-1443
Complaint

09/09/2009 | Camco Pacific Construction Company, 7 | AA 1444-1460
Inc.’s Answer to Las Vegas Pipeline,
LLC’s Statement and Complaint and
Camco Pacific Construction Company,
Inc.’s Counterclaim

09/10/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1461-1484
and Fidelity and Deposit Company of
Maryland’s Answer to Dave Peterson
Framing, Inc.’s Statement and Complaint
and Camco Pacific Construction Company,
Inc.’s Counterclaim

09/10/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1485-1505
and Fidelity and Deposit Company of
Maryland’s Answer to Northstar Concrete,
Inc.’s Statement and Complaint and Camco
Pacific Construction Company, Inc.’s
Counterclaim
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09/10/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1506-1526
and Fidelity and Deposit Company of
Maryland’s Answer to Tri-City Drywall,
Inc.’s Statement and Complaint and Camco
Pacific Construction Company, Inc.’s
Counterclaim

09/11/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1527-1545
and Fidelity and Deposit Company of
Maryland’s Answer to Accuracy Glass &
Mirror Company, Inc.’s Complaint and
Camco Pacific Construction Company,
Inc.’s Counterclaim

09/11/2009 | Camco Pacific Construction Company, 7 | AA 1546-1564
Inc.’s Answer to Bruin Painting
Corporation’s Statement and Third-Party
Complaint and Camco Pacific Construction
Company, Inc.’s Counterclaim

09/11/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1565-1584
and Fidelity and Deposit Company of
Maryland’s Answer to Heinaman Contract
Glazing’s Statement and Third-Party
Complaint and Camco Pacific Construction
Company, Inc.’s Counterclaim

09/11/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1585-1604
and Fidelity and Deposit Company of
Maryland’s Answer to WRG Design, Inc.’s
Statement and Third-Party Complaint and
Camco Pacific Construction Company,
Inc.’s Counterclaim
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09/25/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1605-1622
and Fidelity and Deposit Company of
Maryland’s Answer to Nevada Prefab
Engineers, Inc.’s Statement and Complaint
and Camco Pacific Construction Company,
Inc.’s Counterclaim

09/25/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1623-1642
and Fidelity and Deposit Company of
Maryland’s Answer to Steel Structures,
Inc.’s Second Amended Statement and
Complaint and Camco Pacific Construction
Company, Inc.’s Counterclaim

09/30/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1643-1650
Answer to Executive Plastering, Inc.’s First
Amended Complaint and Camco Pacific
Construction Company, Inc.’s
Counterclaim

10/19/2009 | APCO Construction’s Answer to HA 7 AA 1651-1673
Fabricators, Inc.’s Answer, Counterclaim,

and Third-Party Complaint

11/13/2009 | Stipulation and Order for Dismissal of Steel | 7 | AA 1674-1675
Structures, Inc.’s Complaint Against

Camco Pacific Construction, and Camco’s
Counterclaim Against Steel Structures, Inc.

12/23/2009 | Harsco Corporation’s Second Amended 7 | AA1676-1684
Complaint

01/22/2010 | United Subcontractors, Inc. dba Skyline 7 | AA 1685-1690
Insulation’s Complaint

04/05/2010 | Interstate Plumbing & Air Conditioning, 8 |AA1691-1721
LLC’s Statement and Complaint
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04/13/2010

Camco Pacific Construction Company, Inc.
and Fidelity and Deposit Company of
Maryland Answer to Cactus Rose’s
Statement and Complaint and Camco
Pacific Construction Company, Inc.’s
Counterclaim

AA 1722-1738

07/01/2010

Stipulation and Order for Dismissal with
Prejudice of Claims Asserted by Select
Build Nevada, Inc. Against APCO
Construction

AA 1739-1741

05/23/2013

Notice of Entry of Order Approving Sale of
Property

AA 1742-1808

04/14/2016

Notice of Entry of Order Releasing Sale
Proceeds from Court-Controlled Escrow
Account

AA 1809-1818

10/07/2016

Special Master Report Regarding
Remaining Parties to the Litigation, Special
Master Recommendation and District Court
Order Amending Case Agenda

AA 1819-1822

05/27/2017

Notice of Entry of Order

AA 1823-1830

07/31/2017

Zitting Brothers Construction, Inc.’s
Motion for Partial Summary Judgment
Against APCO Construction

10

AA 1831-1916
AA 1917-2166
AA 2167-2198

08/02/2017

Peel Brimley Lien Claimants’ Motion for
Partial Summary Judgment Precluding
Defenses Based on Pay-If-Paid Agreements
and Ex Pate Application for Order
Shortening Time

10

AA 2199-2263

08/21/2017

APCO Construction’s Opposition to Zitting
Brothers Construction Inc.’s Partial Motion
for Summary Judgment

10

AA 2264-2329
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08/21/2017 | APCO’s opposition to Peel Brimley MSJ 10 | AA 2330-2349

09/20/2017 | Order Granting Plaintiff’s Motion to 10 | AA 2350-2351
Dismiss
09/28/2017 | Peel Brimley Lien Claimants’ Reply to 10 | AA 2352-2357

Oppositions to Motion for Partial Summary
Judgment Precluding Defenses Based On
Pay-If-Paid Agreements

09/29/2017 | Zitting Brothers Construction, Inc.’s Reply | 10 | AA 2358-2413
In Support of Motion for Partial Summary
Judgment Against APCO Construction

10/05/2017 | Recorder’s Transcript of Hearing RE: All 11 | AA 24142433
Pending Motions

11/06/2017 | Zitting Brothers Construction, Inc.’s 11 | AA 2434-2627
Motion in Limine to Limit the Defenses of
APCO Construction to the Enforceability of
Pay-If-Paid Provision

11/06/2017 | APCO’s Supplemental Briefing in 12 | AA 2628-2789
Opposition to Zitting Brothers
Construction, Inc.’s Motion for Partial
Summary Judgment Against APCO
Construction. Inc.

11/14/2017 | APCO Construction’s Opposition to Zitting | 12 | AA 2790-2851
Brothers Construction, Inc.’s Motion in

Limine to Limit the Defenses of APCO 13 | AA2852-3053
Construction to the Enforceability of a Pay- | 14 | AA 3054-3108
If-Paid Provision

11/16/2017 | Zitting Brothers Construction, Inc.’s Reply | 14 | AA 3109-3160
in Support of Motion in Limine to Limit the
Defenses of APCO Construction (“APCO”)
to the Enforceability of Pay-1f-Pay
Provision
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11/16/2017 | Recorder’s Transcript of Hearing RE: All 14 | AA 3161-3176
Pending Motions

11/16/2017 | Zitting Brothers Construction, Inc.’s 14 | AA 3177-3234
Response to APCO Construction’s
Supplemental Opposition to Zitting
Brothers Construction, Inc.’s Motion for
Partial Summary Judgment

11/27/2017 | Decision 14 | AA 3235-3237

12/05/2017 | Court Minutes Granting Zitting MIL 14 | AA 3238

12/29/2017 | Findings of Fact Conclusions of Law, and 14 | AA 3239-3249
Granting Zitting Brothers Construction,
Inc.’s Motion for Partial Summary

Judgment Against APCO Construction

01/02/2018 | Order Granting Peel Brimley Lien 14 | AA 3250-3255
Claimants’ Motion for Partial Summary
Judgment Precluding Defenses Based on
Pay-If-Paid Agreements

01/02/2018 | Notice of Entry of Order Granting Zitting 14 | AA 3256-3268
Brothers Construction, Inc.’s MSJ

01/03/2018 | Notice of Entry of Order Granting Peel 14 | AA 3269-3280
Brimley MSJ

01/04/2018 | Motion for Reconsideration of Court’s 15 | AA 3281-3517
Order Granting Peel Brimley Lien 16 | AA 3518-3633

Claimants’ Partial Motion for Summary
Judgment to Preclude Defenses Based on
Pay If Paid Provisions on an Order
Shortening Time
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01/08/2018 | Motion for Reconsideration of Court’s 16 | AA 3634-3763
Order Grqntmg Zl:[tmg B.rothers' 17 | AA 3764-4013
Construction, Inc.’s Partial Motion for
Summary Judgment and Ex Parte 18 | AA 40144253

Application for Order Shortening Time and | 19 | AA 4254-4344
to Exceed Page Limit

01/09/2018 | Plaintiff in Intervention, National Wood 19 | AA 4345-4350
Products, Inc.’s Opposition to APCO
Construction’s Motion for Reconsideration
of the Court’s Order Granting Peel Brimley
Lien Claimants’ Motion for Partial
Summary Judgment to Preclude Defenses
of Pay if Paid Provisions

01/09/2018 | Peel Brimley Lien Claimants’ Opposition 19 | AA 43514359
to APCO Construction’s Motion for
Reconsideration of Order Granting Partial
Summary Judgment Precluding Defenses
Based on Pay-If-Paid Agreements

01/10/2018 | APCO’s Reply in Support of Motion for 19 | AA 43604372
Reconsideration of Court’s Order Granting
Peel Brimley Lien Claimants’ Partial
Motion for Summary Judgment to Preclude
Defenses Based on Pay-If-Paid Provisions
on an Order Shortening Time

01/10/2018 | Zitting Brothers Construction, Inc. 19 | AA 4373-4445
Opposition to APCO Construction, Inc.’s
Motion for Reconsideration of Court’s
Order Granting Zitting Brothers
Construction’s Partial Motion for Summary
Judgment

01/11/2018 | Recorder’s Transcript of Hearing RE: All 19 | AA 44464466
Pending Motions
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01/19/2018 | Order Denying APCO Construction’s 19 | AA 4467-4468
Motion for Reconsideration of Court’s
Order Granting Partial Summary Judgment
Precluding Defenses Based on Pay-If-Paid
Agreements

01/19/2018 | Notice of Entry of Order Denying APCO’s | 19 | AA 4469-4473
motion for reconsideration of Peel Brimley
Order

01/25/2018 | Order Denying APCO Construction’s 19 | AA 4474-4475
Motion for Reconsideration of Order
Granting Zitting Brothers Construction,
Inc.’s Partial Motion for Summary
Judgment

01/29/2018 | Memorandum in Support of APCO 19 | AA 4476-4487
Construction, Inc.’s Payment of Attorney’s 3
Fees, Costs, and Interest to Zitting Brothers 20 | AA 4488-4689
Construction, Inc.

01/31/2018 | Notice of Entry of Order Denying APCO 20 | AA 4690-4693
Construction, Inc.’s Motion for
Reconsideration of Court’s Order Granting
Zitting Brothers Construction, Inc.’s Partial
Summary Judgment

02/05/2018 | 2018 Stipulation and Order to Dismiss 20 | AA 4694-4695
Third Party Complaint of Interstate
Plumbing & Air Conditioning, LLC
Against APCO Construction, Inc. with
Prejudice

02/16/2018 | Notice of Appeal 20 | AA 4696-4714
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02/16/2018 | APCO Construction, Inc.’s Opposition to 20 | AA 47154726
Zitting Brothers, Inc.’s Memorandum in 21 | 4740

Support of APCO Construction Inc.’s
Payment of Attorneys’ Fees, Costs and
Interest to Zitting Construction Brothers,
Inc.

02/26/2018 | Zitting Brothers Construction Inc.’s Reply | 21 | AA 47414751
in Support of its Memorandum in Support
of APCO Construction, Inc.’s Payment of
Attorneys’ Fees, Costs, and Interest

02/27/2018 | Notice of Appeal 21 | AA 47524976
22 | AA 4977-5226
23 | AA 5227-5288

05/04/2018 | Order Regarding Plaintiff’s Motion to Stay | 23 | AA 5289-5290
Pending Entry of Final Judgment Pursuant
to NRCP 62(B) and 62(H) on Order
Shortening Time

05/08/2018 | Order Determining Amount of Zitting 23 | AA 52915293

Brothers Construction, Inc.’s Attorney’s
Fees, Costs, and Prejudgment Interests

05/11/2018 | Notice of Entry of Order Determining 23 | AA 52945298
Amount of Zitting Brothers Construction,
Inc.’s Attorney’s Fees, Costs, and
Prejudgment Interest

05/23/2018 | Judgment in Favor of Zitting Brothers 23 | AA 5299-5300
Construction, Inc.

05/24/2018 | Notice of Entry of Judgment in Favor of 23 | AA5301-5304
Zitting Brothers Construction, Inc.

06/08/2018 | Amended Notice of Appeal 23 | AA 53055476
24 | AA5477-5724
25 | AA5725-5871
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06/08/2018 | Plaintiff’s Motion for 54(b) Certification 25 | AA5872-5973

and for Stay Pending Appeal on Order 26 | AA 59746038
Shortening Time
06/19/2018 | Zitting Brothers’ Construction, Inc.’s 26 | AA 6039-6046

Limited Opposition to APCO Construction,
Inc.’s Motion for 54(b) Certification and
for Stay Pending Appeal on Order
Shortening Time

06/26/2018 | Recorder’s Transcript of Hearing RE: 26 | AA 6047-6051
Plaintiff’s Motion for 54(b) Certification
and for Stay Pending Appeal on Order
Shortening Time

07/30/2018 | Order Granting Motion for 54(b) 26 | AA 60526054
Certification and for Stay Pending Appeal

07/31/2018 | Notice of Entry of Order 26 | AA 6055-6063

08/08/2018 | Second Amended Notice of Appeal 26 | AA 6064-6180

27 | AA 6181-6430
28 | AA 64316679
29 | AA 6680-6854

Docket of District Court Case 30 | AA 68556941
No. 08A571228
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1 DISTRICT COURT 1 APPEARANCES OF COUNSEL ({continued)
2 CLARK COUNTY, NEVADA 2
3 3 For Lien Clamant, 2Zitting Brothers Construction, Inc.:
4 APCO CONSTRUCTION, a Nevada 4
. corporation, I-CHE LAI, ESQ.
Plaintiff, 5 Wilson Elser Moskowitz
6 Edelman & Dicker, LLP
vs. CASE NO. A571228 6 300 South Fourth Street
7 DEPT. NO. XIII 11th Floor
GEMSTONE DEVELOPMENT WEST, INC., 7 Las Vegas, Nevada 89101
8 a Nevada corporation; NEVADA 702.727,1400
CONSTRUCTION SERVICES, a Nevada a 702.727.1401 Fax
9 corporation; SCOTT FINANCIAL I-Che.Lai@wilsonelser.com
CORPORATION, a North Dakota s
10 corporation; COMMONWEALTH LAND 10
TITLE INSURANCE COMPANY; FIRST
11 AMERICAN TITLE INSURANCE COMPANY For Interstate Plumbing & Air Conditioning:
and DOES I through X, 11
12 12 JONATHAN S. DABBIERI
Defendants. Sullivan Hill Lewin Rez & Engel
13 13 228 South Fourth Street
"""""""""""""""""" First Floor
14 14 Las Vegas, Nevada 89101
is AND ALL RELATED MATTERS. 702.382.6440
_________________________________ 15 702.384.9102 Fax
16 dabbieri@shlaw.com
17 THE DEPOSITION OF 16 (Appearing Telephonically)
18 MARY JO ALLEN 17
18 PMK on behalf of APCO 18
20 VOLUME II 19
21 Wednesday, July 19, 2017 20
9:15 a.m. 21 PO
22 . 22
2300 West Sahara Avenue, Suite 770
23 Las Vegas, Nevada 23
24 June W. Seid, CCR No. 485 24
25 25
Page 99 Page 101
1 APPEARANCES OF COUNSEL 1 INDEX
2 2 Witness Page
3 For Plaintiff: 3 MARY JO ALLEN
4 4 By Mr. Lai 104
CODY §. MOUNTEER, ESQ. 5 By Mr. Dabbieri 194
5 Marquis Aurbach & Coffing
10001 Park Run Drive 6 By Mr. Lai “
6 Las Vegas, Nevada 89145 7 EXHIBITS
702.382.0711 8 Exhibit No. Description Page
7 702.207.6072 Fax 9 Allen
cmounteer@maclaw.com 10 69 Zitting Brothers Construction, Inc.'s 104
8 amended notice of deposition of APCO
S 11 Construction pursuant to NRCP 30(b} (6)
10 For Helix Electrical of Nevada, LLC: 12 70 APCO Construction's answers to Zitting 109
11 ERIC B. ZIMBELMAN, ESQ. Brothers Conﬁtructxon, Ir.xc.'s firs
peel Brimley, LLP 13 request for interrogatories
12 3333 East Serene Avenue 4 7 ManhattanWest General Construction 113
Suite 200 Agreement for GMP, ZBCI002090 through
13 Henderson, Nevada 89074 15 2141
702.890.7272 16 72 Subcontract agreement APCO and Zitting 114
14 702.990.7273 Fax Brothers Construction, Inc.,
ezimbelman@peelbrimley.com 17 APCO00044592 through 44624
iz 8 73 Scott Financial Corporation 122
. R correspondence, April 28, 2009 to
17 For National Wood Products, Inc.: 19 Nevada State Contractor's Board,
18 JOHN B. TAYLOR, ESQ. CAMCO-MW 00029 through 37
Cadden & Fuller, LLP 20
19 114 pPacifica 74 APCO Construction ManhattanWest 131
Suite 450 21 Subcontractor Summary documents, APCO
20 Irvine, California 92618 106198 through 106218
949.788.0827 22
21 949.450.0650 Fax 75 ManhattanWest Billings Submitted To 141
22 jeaylorecaddenfuller.com 23 Owner By APCO On Behalf of Zitting
23 Brothers Construction, APCO 106196
24 24
25
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i " EXHIBITS 1 Deposition of MARY JO ALLEN
2 Exhibit No. Description Page
3 Allen 2 July 19, 2017
4 76 Application and certificate for 152 : -
payment to APCO Construction from 3 (Prior to the commencement of the deposition, all
5 Zitting Brothers Construction, 4 of the parties present agreed to waive the statements
starting APC000044740
6 5 by the court reporter pursuant to Rule 30(b)(4) of the
77 Application and certificate for 158 P
7 payment to APCO Construction from 6 Nevada Rules of Civil Procedure.)
Zitting Brothers Construction, 7
8 starting APC0O00044724
9 78 Application and certificate for 161 8 Thereupon-
payment to APCO Construction from
10 2itting Brothers Construction, 9 MARY JO ALLEN'
. starting APCO00044710 10 was called as a witness, and having been previously
79 Application and certificate for 163 | 11 duly sworn, was examined and testified as follows:
12 payment to APCO Construction from 0
Zitting Brothers Construction, 12 (EXhlblt 69 marked
13 starting APC000044695 13 for identification.)
14 80 Application and certificate for 164
payment to APCO Construction from 14 EXAMINATION
15 Zitting Brothers Construction, .
starting APCO00044678 15 BY MR. LAl
16 L . 16 Q. Good moming, my name is I-Che Lai. I'm an
81 Application and certificate for 168 ) .
17 payment to APCO Construction from 17 attorney with the law firm of Wilson Elser. My firm
Zitting Brothers Construction, ees . .
18 starting APCO00044665 18 represents Zitting Brothers in this case.
19 82 Application and cernhca?e for 170 |19 Could you state your full name for the
payment to APCO Construction from
20 zitting Brothers Construction, 20 record.
tarting APCO00044645
2 starting 21 A, Mary Jo Allen, M-a-r-y J-0 A-l-l-e-n.
83 Application and certificate for 172 122 Q. Ms. Allen, you had your deposition taken
22 payment to APCO Construction from R
Zitting Brothers Construction, 23 yesterday; is that correct?
23 starting APCO 106209 24 A Y .
24 84 Billing summary, APCO 106189 180 - YEes, sir.
25 85 Application and certificate for 182 125 Q. Have you consumed any drugs, medication or
payment to APCO Construction from
Page 103 Page 105
1 Zitting Brothers Construction, 1 alcohol within the past 24 hours?
starting ZBCI002037 through 2041 2 A. No
2 . . .
g6 Application and certificate for 188 3 Q. Do you believe that there is anything to
3 payment to APCO Construction from 4 prevent you from giving your best and most truthful
2itting Brothers Construction, 5 testimony today?
4 starting ZBCI002032 through 2036 6 A. No
5 87 Document titled Camco Buildings 8 & 9, 190
7 . Any reason why w ' i t
APCO 104561 through 104562 Qh B yf? y we can't go forward that you
8 can think of
6
88 Notice to All ManhattanWest 191 9 A. No, sir.
7 Subcontractors from APCO Construction, 10 Q. Your current employer is APCO Construction,
with attachment, APCO 106288 AND
11 correct?
8 106287 12 Ay
. Yes.
9
10 INFORMATION TO BE SUPPLIED 13 Q. Just to avoid any confusion, when | say APCO
: i ition, nstruction; do you
1 Page Line 14 in today's deposition, | mean APCO Construct d
12 108 2 15 understand?
14 16 A. Yes.
15 17 Q. The next question | ask all witnesses. You
16 18 may have covered them yesterday, have you ever been
1 19 convicted of a felony?
18 )
19 20 A. No, sir.
20 21 Q. Have you ever been convicted of a crime
21 22 involving dishonesty, deceit, larceny or fraud?
22 23 A. No.
23 . .
2 24 Q. Infront of you is an exhibit premarked Allen
25 25 Exhibit 69. Do you see that?

ESQUIRE

DEPOSITION SOLUTIONS
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1 A. Yes, sir.

2 Q. Have you ever seen this document before?

3 A. Yes,sir.

4 Q. Did you read this document before coming here
5 today?

6 A. Yes, sir. | read about a million documents.

7 Q. So this is one of the millions that you read?

8 A. Yes, sir.

9 Q. Do you agree to testify today on behalf of

10 APCO?

11 A. Yes, sir.

12 Q. On the topics concerning payment and payment
13 related questions, correct?

14 A. Yes, sir.

15 Q. Are you prepared to go over those topics

16 today?

17 A. Yes, sir.

18 Q. So you just testified that you reviewed about
19 a million documents for your preparation. Can you

20 describe briefly what type of documents did you review
21 for your preparation?

22 A. My job files, the documents that APCO

23 disclosed for the specific subs that are involved in

24 these depositions. The documents that they disclosed.
25 Q. When did you review these documents?

Page 108
1 about anything in that testimony of his that was

2 incorrect, in your opinion?

3 A. No.

4 Q. Did you take any notes during your

5 preparation for this deposition?

6 A. Yes.

7 Q. And that was during the month or so that you
8 prepared?

9 A. Yes.

10 Q. Do you still have a copy of those notes?

11 A. Not here.

12 Q. Isit back at your office?

13 A. Sure.

14 Q. Do you still have those notes?

15 A. Sure.

16 Q. Any reason why you took the notes when you

17 did your preparation?

18 A. Because I'm old and | forget things, so as |

19 read things | write it down and it refreshes my memory
20 so | can go back and review.

21 MR. LAl: Counsel, if you can, | would like

22 to get a copy of those notes that she prepared, if

23 possible.

24 BY MR. LA

25 Q. Other than your review of those documents and

Page 107
Oh, my goodness. Over the last month maybe.

. You can ballpark it.

A month.

. How long was that review approximately; was
it hours or days?

A. Hours, days. Well, 1 did a little here, a
little there. At times | spent, you know a whole day
doing it. | have a regular job that | have to do in
between all of this, so | can't just stop functioning;
do you know what | mean?

Q. lunderstand. Hopefully we will get you out
of here today as soon as possible so you can get back
to your real job.

Did you talk to anyone other than your
attorney?

A. My boss Joe Pelan, Brian Benson. Not really,
no, that's it.

Q. What did you guys generally talk about with
respect to this deposition?

A. |read Brian Benson's deposition and | asked
him questions about it. Joe Pelan when | was reviewing
documents, | would show them to him and we discussed
them. ManhattanWest in general. That was about it.

Q. When you talked to Mr. Benson about his
5 deposition testimony, did you ever have a conversation
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1 talking to Mr. Pelan and Mr. Benson, is there anything

2 else you did in preparation for your deposition?
3 A. No.

4 (Exhibit 70 marked

5 for identification.)

6 MR. MOUNTEER: Let's go off the record really
7 quick if you don't mind.

8 MR. LAI: Sure.

9 (Off-record discussion held.)

10 BY MR. LAl:

11 Q. Ms. Allen, the court reporter handed you a

12 document that's marked as Allen 70; do you see that
13 document?

14 A. Yes, sir.
15 Q. Have you ever seen that document before?
16 MR. DABBIERI: Excuse me, would you kindly

17 identify what the document is.

18 MR. LAI: Sure. The document marked as
19 Exhibit Allen 70 is APCO Construction’s answers to
20 Zitting Brothers Construction's first request for

21 interrogatories.

22 MR. DABBIERI: Thank you.

23 A. | know this was in the binders and saw it in
24 there yesterday.

25 BY MR. LA
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1 Q. The binder documents that you reviewed in

2 preparation?

3 A. Yes.

4 Q. Did you assist in providing answers to this

5 set of requests for interrogatories marked as Allen 70?7
6 A. If there was a question asked by someone that
7 was completing these, [ believe Joe did this. Let me
8 look and see.

9 Q. Take your time.

10 A. | would have given them financial numbers.

11 For example, the amount that was paid.

12 Q. |saw you gesturing to a page. What page are
13 you looking at, just so | have an idea what you're

14 referencing?

16 A. What | just looked at was page 6 of 50.

16 Q. So when you're gesturing to the numbers, are
17 you talking about the sum of about 3.2 million?

18 A. Yes, sir.

19 Q. Sois it fair to say that your role with

20 respect to providing responses to these set of

21 interrogatories dealt with the financial part of the

22 project?

23 A. Yes, sir.

24 Q. Let me direct your attention to page 46. Do
25 you see that page?

Page 112
1 contractor for the project begin?

2  A. Approximately September of '07.

3 Q. And that began when APCO signed a contract

4 with Gemstone Development West to serve as the general
5 contractor, correct?

6 A. Yes.
7 Q. And l'll refer to Gemstone as shorthand.
8 Any other general contractors during the time

9 that APCO served as a general contractor that you're
10 aware of?

11 A. On August the 15th of 2008, we were served a
12 termination notice, and Gemstone signed a contract with
13 CAMCO on August the 15th of 2008.

14 Q. Do you recall what was the reason that

15 Gemstone gave for serving that notice of termination?
16 A. |believe it was called breach

17 nonperformance. Not without the document in front of
18 me.

19 Q. Were you involved with the project?

20 A. Yes, sir.

21 Q. Can you describe briefly your involvement

22 with the project?

23 A. Bookkeeper.

24 Q. And that includes bookkeeping for the work

25 done by Zitting?

Page 111
1 A. Um-hum.

2 Q. Do you have any reason why this page is

3 unsigned?

4 A No.

5 Q. Were you ever asked to sign a verification

6 for these interrogatories?

7 A No.

8 Q. Based on your review of these set of

9 interrogatory responses, with respect to the financial
10 part of the questions, is there anything in there that
11 you saw that should be changed or clarified in any way?
12 And you can take your time to look through the

13 documents if you need to.

14 A. Not without my documents in front of me, |
15 could not verify anything under oath, I'm sorry.

16 Q. Let's talk about the ManhattanWest mixed use
17 condominium project, which I'll refer to as the project
18 as shorthand. What was -- scratch that.

19 APCO's role with respect to the project was
20 general contractor, correct?

21 A. Yes, sir.

22 Q. And that role lasted until September 20,

23 2008, correct?

24 A. August 21st, 2008.

25 Q. And when did APCO's role as general

Page 113
1 A. Yes, sir.

2 Q. Does your role require an understanding of

3 the contracts entered into by APCO with respect to the
4 project?

5 A. Which contract, sir?

6 Q. The prime contract with Gemstone and the

7 subcontract with Zitting Brothers.

8  A. Forthe most part, yes, sir. I'm not legal

9 counsel, | don't make legal conclusions, but | do

10 understand what has to be done. My role is to make
11 sure that people were paid.

12 Q. Sure. Isn'tit fair to say your

13 understanding from any of those two contracts was to
14 get an understanding about how to do the bookkeeping
15 for the project, correct?

16 A. Yes, sir.

17 (Exhibit 71 marked

18 for identification.)

19 BY MR. LAI:

20 Q. Ms. Allen, the court reporter has handed you

21 a document marked as Exhibit Alien 71. Do you see that
22 document?

23 A. Yes,sir.
24 Q. What is this document?
25 A. This is an executed copy of the contract
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1 between Gemstone and APCO.

2 Q. Was this the contract between Gemstone and

3 APCO that you've seen before during your role as the
4 bookkeeper for the project?

5 A. Yes, sir.

6 Q. Do you believe that this is a true and

7 correct and complete copy of that contract that you've
8 seen before as a bookkeeper for the project?

9 A. Yes, sir.

10 Q. And this was a document that you read before
11 during your role as a bookkeeper for the project?

12 A. Somewhat, yes, sir.

13 Q. lunderstand there's a lot of legalese, but

14 roughly you looked through it, correct?

15 A, Yes,sir.

16 (Exhibit 72 marked

17 for identification.)

18 BY MR. LAL:

19 Q. Ms. Allen, the court reporter has handed you

20 a document marked as Exhibit Allen 72. Do you see that
21 document in front of you?

22 A. Yes, sir.

23 Q. Do you recognize document Allen 72?

24 A. Yes, sir.

25 Q. Was this the subcontract between APCO and

Page 116
1 Q. Is it your understanding that Zitting would

2 be paid on a per building basis?

3 A Yes.

4 Q. On the page Bates stamped APCO 00044607, do
5 you see three rows, building type 1, building type 4,

6 building type 5.

7 A. Yes.

8 Q. Where do buildings 8 and 9 fit in there for

9 these three rows that you see there?

10 A. Youknow, | believe - | don't even want to

11 say because I'm not sure. 1 believe it was podium 5.
12 Q. Butyou're not sure?

13 A. No, because there were two buildings and they
14 were identical.

15 | believe so, sir. That would have to be it,

16 building type 5 podium.

17 Q. Can | direct your attention to page 3 of 7

18 that has a Bates stamp of APCO 000445947

19 A. Um-hum.

20 Q. Do you see the section 3.4 on that page?
21 A. Yes, sir.

22 Q. Inthere, there's three terms that are in

23 parentheses that says less ten percent retention. Do
24 you see that?
25 A. Yes, sir.

Page 115
1 Zitting regarding the project you're familiar with?

2 A Yes,sir

3 Q. Is this document marked Allen 72 a true and
4 correct copy of the subcontract?

5 A. Yes, sir.

6 Q. Let me direct your attention to page 16 of

7 17. It has a number that we lawyers call Bates

8 numbers, APCO 00044607. Do you see that page?
9 A. Yes, sir.

10 Q. s it your understanding that the total

11 original price for this contract is 14,461,000 dollars?
12 A. For the entire project, phase 1 and phase 2,
13 yes, sir.

14 Q. When you say for the entire project, that's
15 for the entire project with respect to Zitting,

16 correct?

17 A, Yes,sir.

18 Q. Is it your understanding that Zitting would
19 provide work on a per building basis as set forth on
20 this page?

21 A. The phase 1 portion of the project, which is
22 the first phase that was being performed at this time,
23 there were two buildings that Zitting was doing,

24 building 8 and building 9. They were the only wood
25 frame buildings.

Page 117
1 Q. What is your understanding of a retention?

2 A. Retention is not due on the project until the

3 project has totally been completed in its entirety.

4 Not only that, the owner has to accept all the work

5 that was completed, the as-builts must be in, the

6 closeouts must be in, and retention is then paid from
7 the owner and will then be paid to the subcontractors.
8 Itis not due until all those five things have been

9 completed.

10 Q. Understood. And during the course of

11 Zitting's work on the project, Zitting received

12 progress payments, correct?

13 A. Yes, sir.

14 Q. In the course of making those progress

16 payments, there were retention that were withheld; is
16 that correct?

17 A. Yes, sir.

18 Q. You testified that Zitting would not get

19 those retentions until certain conditions were met,

20 correct?

21 A. Yes, sir.

22 Q. Until those conditions were met, was there an
23 actual retention check being issued to anyone and held
24 by anyone?

25 A. No.
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1 Q. The retention would only be withheld if the

2 work had already been approved and completed by

3 Zitting, correct?

4  A. When completed by all subcontractors.

5 Q. Letme clarify. When you say completed by

6 all subcontractors, that's only when the retention is

7 being paid to Zitting, correct?

8 A. The project had to be completed in its

9 entirety. This contract was bound to the prime

10 contract. They signed this -- in 1.3 they are bound to
11 the same terms of the prime contract.

12 The prime contract states that no retention

13 will be released until the entire project is completed
14 in its entirety.

15 Q. Understood. And I'm not talking about when
16 the actual retention is released to Zitting, I'm

17 talking about the process before that, basically when
18 the progress payments are authorized to be issued,
19 where someone retains ten percent of that progress —-
20 A. The bank.

21 Q. Right, the bank retains ten percent of that

22 amount. Before the bank can even retain that amount
23 and once the payment was authorized, that work for
24 which the proper assignment was assigned to, that had
25 to be approved and completed by Zitting, correct?

Page 120
1 the record clear. | know you're very excited to answer

2 questions.

3 Can | have you read the first sentence up

4 until part A, where it starts with "the ten percent

5 withheld" into the record, please.

6 A "The ten percent withheld retention shall be

7 payable to subcontractor upon and only upon the

8 occurrence of the following events, each of which is a
9 condition precedent to the subcontractor's right to

10 receive final payment hereunder and payment of such
11 retainer.”

12 Q. Earlier you talked about how the release of

13 retention is conditioned precedent to the completion.
14 Can | have you read the handwritten part at the end of
16 section 3.8 into the record.

16  A. F,down here, sir?
17 Q. Yes.
18 A. "Building is considered complete as soon as

19 the drywall is complete."

20 Q. Do you see two sets of initials to the right
21 of that?

22 A ldo.

23 Q. Do you recognize any of those initials?
24 A | believe that's Sam Zitting's and Sean
25 Bowen's.

Page 119
1 A. The work that was paid for, the 90 percent

2 that was paid, yes. The percentage of work that was
3 completed was approved by the owner. The owner

4 approved the percentage. They were the one that told
5 us what to pay the subcontractors.

6 Q. Right, so the only reason why the retention

7 was not paid right away was that there were other

8 conditions that may depend on other subcontractors,
9 correct?

10 A. The job in its entirety.

1 Q. Earlier you testified that the retention

12 would be released once the entire project is complete;

13 is that correct?
14 A. Yes.
15 Q. Let me direct your attention to page 4 of 17,

16 which is the next page.
17 A. | believe Zitting had terms in there.
18 Q. Right, can | direct you to section 3.8?
19 A, Um-hum. The building was not completed.
20 Neither building. Neither 8 nor 9 was completed.
21 Q. Understood. But | haven't asked any
22 questions with respect to buildings 8 or 9, so there
23 was no questions pending.
24 A. Sorry.

Q. I'm not trying to be rude, I'm trying to make

Page 127 |
1 Q. Do you have any reason to dispute that it was
2 Sean Bowen's initials to the right of that?

3 A No,sir

4 Q. Since I'm a layperson, I'm completely foreign
5 to the process of construction. Just from my

6 understanding of the retention amount, is it fair to

7 say that's sort of like a temporary discount that

8 expires once a certain work is done; is that a fair way
9 to describe it?

10 A. No. Retention is a guarantee that there's no
11 problems with the work. If a contractor has to go back
12 in -- subcontractor, excuse me, has to go back in and
13 do work, it's kind of like holding a piece of guarantee
14 until everything is accepted.

15 Q. Let me direct your attention to page APCO
16 00044613.

17 A. Page 12 of 177

18 Q. No, it actually has no page number at the

19 bottom. So if you look at the Bates number at the

20 bottom right corner, look for page 44613. Do you

21 recognize this page?

22 Yes, sir.

23 What is this page showing?

24 It's an AIA payment application form.

25 This is the payment application form that you
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1 believe Zitting Brothers used during the course of

2 seeking progress payments, correct?

3 A lbelieve so. Do you have one that | could

4 see?

5 Q. We will get into it shortly, that way you can

6 have an idea what we are talking about in more detail.
7 In the bottom right corner of this page you're looking
8 at, do you see where it says, "Architect's certificate
9 for payment"?

10 A. Yes, sir.

11 Q. Even though there's this section on this

12 page, did APCO require an architect's certificate

13 before making progress payments to Zitting for the
14 project?

15 A. No, sir.

16 (Exhibit 73 marked

17 for identification. )

18 BY MR. LAL

19 Q. Ms. Allen, the court reporter's handing you a

20 document marked as Exhibit Allen 73. Have you ever
21 seen this document before?

22 A. No, sir.

23 Q. Even though you haven't seen this document
24 before, can | direct your attention to the bottom on

25 the first page where it starts with APCO Construction;

Page 124
1 general contractor?

2 A. Yes,sir.

3 Q. Do you know who holds or controls the funds

4 for the project?

5 A. The bank.

6 Q. When say the bank, do you know the name of

7 the bank?

8 A. Right there, Scott Financial.

9 Q. This document marked as Allen 73 mentions a

10 company by the name of Nevada Construction Services; do
11 you see that reference?

12 A. Yes, sir.

13 Q. Do you know who Nevada Construction Services
14 is?

15 A Yes.

16 Q. Whois that?

17 A. They were the disbursement company hired by

18 Gemstone to verify and release the funds.

19 Q. Can you walk me through briefly about the

20 process of how a subcontractor would get paid based on
21 what you've seen for the project?

22 A. Once the payment application was approved by
23 the owner, they would -- the owner would approve the
24 percentage of complete for each subcontractor. They
25 would then approve the payment application once it was

Page 123
1 do you see that?

2 A. Yes, sir.

3 Q. Can you read that to yourself, starting that
4 section right there all the way through where - all
5 the way to the section where it begins with "Upon
6 receiving sufficient hard cost funds.”"

7 MR. DABBIERI: Excuse me, can we have the
8 document identified, please?
9 MR. LAI: Yes, this is a document that has

10 Bates number CAMCO-MWO00029. it's a letter dated April
11 28, 2009 from Scott Financia! Corporation to Nevada
12 State Contractors Board.

13 MR. DABBIERI: Thank you.

14 BY MR. LAl:

15 Q. To the next page.

16 A. [I'msorry, what am | supposed to do?

17 Q. Justread —

18 A. From this point on?

19 Q. From this point on to the next page, ending

20 with the paragraph starting with, "Upon receiving such
21 bhard cost funds." I'll be asking you questions about

22 that section.

23 Do the sections that you've read accurately

24 summarize the process for paying subcontractors for
25 their work on the project at the time that APCO was the

Page 125
1 done. Once everything was approved, if there were

2 changes to be made, the changes would be made.

3 The subcontractors would have to rebill their

4 billings according to what the owner approved. We

5 would then redo the AIA payment application with the

6 subcontractors' proper amounts that were approved by
7 the owner.

8 That AIA document plus all the backup would

9 go to Nevada Construction Services, every invoice from
10 every subcontractor would accompany it. So if Zitting
11 billed a hundred thousand dollars, that hundred

12 thousand dollars was on the payment application, their
13 bill would also accompany it. Every sub. They would
14 review, they would send their inspectors out, once

15 everything was approved by Nevada Construction Services
16 after Gemstone approved it, then they would release
17 funds -- prior to July, they would release the funds to
18 APCO. APCO would then pay the subcontractors the
19 monies that the owner approved for them.

20 After July, Nevada Construction Services

21 actually did joint checks with the subcontractors and
22 APCO.

23 Q. Okay. So | have a few follow-up questions to
24 clarify my understanding of that process. Just walk me
25 through. So the payment application goes to the owner,
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1 meaning Gemstone, correct?

2 A. Yes.

3 Q. And this application came from APCO, correct?
4 A. Yes.

5 Q. And this application from APCO, does it

6 contain payment applications from the subs?

7 A. Once everything was approved, yes, sir.

8 Q. When you say once everything is approved,

9 approved by who?

10 A. The owner.

1 Q. And the owner would only approve payment only
12 after an inspection of the work, correct?

13 A. By them, yes, sir.

14 Q. And only if the work inspected was

15 satisfactory, correct?

16 A. Tothem, yes.

17 Q. In other words, they wouldn't release any

18 payments if the work was unsatisfactory, correct?

19 A. Correct.

20 Q. Did APCO have to approve the subs' payment
21 application as well?

22 A. No, sir, the owner.

23 Q. And you mentioned earlier that -- excuse me,
24 scratch that. Start over.

Page 128
1 them so many days.

2 Q. Somany days to do what exactly?

3 A. To rectify some problems or something. It

4 wasn't my decision, sir. That was a legal decision.

5 Q. lunderstand. I'm not asking you why you

6 yourself decided to terminate. I'm not asking you

7 that. I'm trying to gain an understanding of that

8 six-day period between the 15th and 21st, what APCO did
9 at the project. You mentioned there were some

10 problems, correct?

11 A. Evidently.

12 Q. Do you recall what type of problems?
13 A. It's not my scope of work.
14 Q. How much has APCO applied for payment from

15 Gemstone to date for their work on the project?

16 A. |don't have documents in front of me. |

17 can't tell you.

18 Q. Let me direct your attention to Exhibit Allen

19 70. Hopefully it wili jog your memory. Should be in
20 front of you, Allen 70. We will look at page 40 of 50.
21 So does this refresh your recollection about how much
22 APCO has applied for payment from Gemstone?

23 A. Can you repeat your question that you're

24 asking?

25 You mentioned earlier that at some point a 25 Q. Sure, l'll start over.
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1 joint check was issued to the subs after July 2008, 1 How much has APCO applied for payment from

2 correct?

3 A. Yes, sir.

4 Q. Do you know the reason why they wanted the

5 joint checks to be issued?

6 A. Yes, sir.

7 Q. What is the reason?

8 A. At that point when the checks were ready to

9 be issued, APCO was already terminated.

10 Q. When you say terminated, what do you mean by
11 that?

12 A. The owner terminated our contract on August
13 the 15th, 2008.

14 Q. Just to make sure | understand the time frame
15 then, you mentioned the owner terminated the contract
16 August 15, so what is the significance of August 21st,
17 20087

18  A. That's when we left the project.

19 Q. So there was a time period between when APCO
20 was terminated and the point at which APCO left the
21 project?

22 A. Thatis correct.

23 Q. So what did APCO do during that time period
24 after it was terminated by the owner until August 21st?
25  A. |believe in the termination letter it gave

2 Gemstone to date for their work on the project?

3 A. It would have been 60 million dollars,

4 according to this, 60, 69. 69,494,018.21.

5 Q. And this includes both contract work and

6 change order work, correct?

7  A. Yes, sir, according to this.

8 Q. For what time period does this work cover?

9 A. it says through August of 2008.

10 Q. Did it begin in November 20077 I'm trying to
11 find the beginning time.

12  A. September of 2007.

13 MR. MOUNTEER: I'm going to make a quick
14 objection here. Maybe it could be just a clarification
15 for the record potentially. You're asking questions

16 regarding application for payments.

17 MR. LAI: Correct.

18 MR. MOUNTEER: You're referring to an

19 interrogatory that's talking about a lien, which in my
20 mind is separate from application of payment. So are
21 we talking about how much APCO is asking Gemstone to
22 pay on behalf of your client, or are we saying here's a
23 lien amount that's thrown on the property? Because
24 they are two completely different legal avenues and
25 ramifications regarding these.
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1 | just want to make sure we're on the same

2 page here regarding the record. You can ask questions
3 about both, but | don't want to get a confused record

4 if you're talking about the lien versus applications to

5 Gemstone. Do you see what I'm saying?

6 MR. LAI: | understand what you're saying.

7 And | don't know whether the lien amount is the same as
8 the amount applied for. That's what I'm asking her,

9 does she know whether the lien amount accurately

10 reflects what was applied for.

1 MR. MOUNTEER: | just want to make sure it's
12 clear, they are two separate things.

13 MR. LAI: Right. No problem.

14 MR. MOUNTEER: With that clarification, go

15 ahead.

16 BY MR. LAl

17 Q. And the payments that are being applied for

18 are done through monthly payment applications, correct?
19 A. Yes, sir.

20 Q. And you believe that APCO first applied for

21 payment sometime in September 20077

22 A. Could have been the first payment application
23 request. | don't recollect, sir, without my documents
24 in front of me.

25 Q. Sure, and we will look at those documents

Page 132
1 Q. So this is not the first application for

2 payment that you're aware of?

3 A. No, sir.

4 Q. Where is application number 1?

5 A. ldon'tknow. It's not here.

6 Q. [l represent to you that this document came

7 from your counsel, so | wasn't sure whether or not

8 there was a payment application number 1 at all.

9 A. There was a payment application number 1. |
10 believe this document was not generated for the first
11 payment application.

12 When the project started, there was no

13 funding in place. APCO signed a contract with the

14 owner in September, and the funding was not in place
15 until January of '08, if I'm -- and the first payment,

16 because Gemstone didn't have any -- things weren't in
17 place. | believe an invoice was done differently.

18 Q. Okay. And do you know who prepared this

19 document marked as Allen 747

20 A. Shannon Havely.
21 Q. Who is Shannon?
22 A. She was the girl that did the billings to the

23 owner.
24 Q. Any reason why this document was prepared to
25 begin with?

Page 131
1 momentarily.

2 Do you know how much APCO has received from
3 Gemstone to date? And you can ballpark the number.
4 A. No. idon't remember.

5 (Exhibit 74 marked
6 for identification.)
7 BY MR. LAI:

8 Q. Ms. Allen, the court reporter is handing you
9 a document marked Allen 74. Have you seen this

10 document before?

11 A. Yes, sir.

12 Q. What is this document?

13 A. This is a summary of all the bills of the

14 payments and how they were requested, whom to be paid
15 for this payment application.

16 Q. s it fair to say that this document reflects

17 the amount applied for by APCO to Gemstone?

18 A. Yes, sir.

19 Q. And on here | see that the first page is

20 showing an application number 2 for November 2007; do
21 you see that?

22 A Yes,sir.

23 Q. As far as you know, is this the first

24 application that was submitted to Gemstone?

25 A. No, it says number 2 up there.

Page 133
A. Itwas to help Nevada Construction Services.

1
2 Q. Was it prepared at their request?
3 A No.

4 Q
§ with a lot of amounts indicated. Do you know from

| see that document has a bunch of tables

6 which documents did Shannon use to derive these numbers
7 to put in this exhibit here?

8 A. Their billings.

9 Q. When you say "their billings," do you mean —

10 A. The subcontractor billings.

11 Q. | see there's a column for gross billings; do
12 you see that?

13 A. Yes.

14 Q. Isit fair to say that the gross billings do

15 not reflect the deduction of the retention amount?

16 A. Correct.

17 Q. And has the owner withheld retention amounts
18 from all the subs?

19 A. Yes, sir.

20 Q. Isit the same ten percent as Zitting?

21 A. Yes, sir.

22 Q. And | see also an application number. Are

23 these the application numbers referring to APCO's
24 payment application number?
25 A. Yes, sir.
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1 Q. And as far as you know, for each table with

2 the list of subcontractors, do you believe that this is

3 a complete list of the subs for each payment numbers?
4 For example, on the first page, does that show a

5 complete list of subs for payment application number 2?7
6 A. Yes, sir.

7 Q. Soother than payment application number 1,

8 are there any other payment application numbers that

9 you're aware of that are missing from this document?

10 A. From this exhibit?
1" Q. Exhibit Allen 74.
12 MR. MOUNTEER: Just to clarify for the

13 record, it appears Exhibit 74 is the subcontractor

14 summaries, which wouldn't typically be placed in this
15 particular numerical order, but have been compiled it
16 appears by counsel just for ease through application 2
17 through 11.

18 MR. LAI: Sure.

19 MR. MOUNTEER: Is that a fair representation?
20 MR. LAI: That's a fair representation.

21 MR. DABBIERI: Excuse me, could | get the

22 Bates number of that document?

23 MR. LAl: Sure. APCO 106198 through 106218.
24 MR. DABBIERI: Thank you.
25 BY MR. LAl
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1 Q. In other words, you made these changes during

2 the course of litigation?

3 A. Just this right here, see notes.

4 Q. That's what I'm referring to, just that note,

5 you made that notation during the course of this case;
6 is that correct?

7 A. Yes, sir.

8 Q. Any reason why you only made a notation for

9 Zitting and not for any other subs?

10 A. Because this was put in Zitting's books that

11 t compiled. | made a different binder for each

12 subcontractor.

13 Q. Understood. And just for the record, I'm not
14 trying to criticize your decision for doing that, I'm

15 trying to get an understanding about why notations were
16 written in certain places so that | understand what's

17 going on.

18 A. This is what | submitted, and this is what |

19 got back from Nevada Construction Services when they
20 cut the joint checks.

21 Q. When you're saying this is what you got back
22 from Nevada Construction Services, since this is not a
23 videotaped deposition, for the record are you referring
24 to APCO 1062077

25 A. Yes,sir.
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1 Q. So, Ms. Allen, do you believe there's any

2 payment applications that are not addressed in this

3 exhibit, other than application number 1, application

4 being from APCO?

5 A. No, sir. | believe they are there.

6 Q. Let me direct your attention to page APCO

7 106207. Excuse me, 106206. Do you see at the bottom
8 where it states, "See changes made by owner, next nine
9 pages"; do you see that?

10 A Yes.

11 Q. Who wrote that, if you know?

12 A. ldid.

13 Q. Any reason why you made that notation at the

14 bottom there?

15 A. Yes, sir.
16 Q. What's the reason?
17 A. This was what was submitted to the owner,

18 originally 220,000 dollars for Zitting, and if you look

19 on the next page, that's what we received back from

20 Nevada Construction Services that was approved by the
21 owner.

22 Q. When did you make this notation for "see

23 changes made by owner"?

24 A. When | did my binders for discovery, when |

25 put everything together.
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1 Q. When you got back changes from Nevada

2 Construction Services as shown on APCO 106207, was this
3 the first time that APCO received any markups to the

4 application billings from the owner or a representative

5 of the owners?

6  A. Without document — for this pay application?

7 Q. Right.

8  A. JustforJune?

9 Q. Justfor all the applications, was this the

10 first time that this happened?

11 A. That | received it back marked up like this?
12 Q. Yes.
13 A. Yes, because prior to this, the billings did

14 not go into Nevada Construction Services until the
15 owner told us what was approved. And ali the pay
16 applications for the subcontractors would have to be
17 revised based on what the owner approved as a

18 percentage of completion.

19 MR. MOUNTEER: Can | make one quick question?
20 MR. LAI: Sure.
21 MR. MOUNTEER: For clarification, we are

22 talking about two different documents here, ending in
23 206 and 207. Just to ask the client really quick, the

24 notations on 207 that are handwritten, did you have any
25 additions to those handwritten notations?
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THE WITNESS: No, sir.

MR. MOUNTEER: So you made no markups on 2077
THE WITNESS: No, sir.
MR. MOUNTEER: So when you referenced the
additions that you made at the beginning of litigation,
it was only "See changes made by owner"?
THE WITNESS: Correct.
MR. MOUNTEER: Just so we are clear that we
understand that this page has not been altered during
litigation, referring to ending 207.
11 MR. LAI: Yes.
12 MR. MOUNTEER: Thank you.
13 BY MR. LAL:
14 Q. Ms. Allen, the only reason why there's no
15 applications as far as Exhibit Allen 74 shows, after
16 August 2008, was because APCO was no longer general

W O NG hA W N -
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17 contractor for the project, correct?

18 A. After August?

19 Q. Right.

20 A. That's correct.

21 Q. Did APCO receive any payment application
22 after August 2008 from any subs?

23 A. |don't understand your question.

24 Q. Sure. | see that APCO hasn't submitted any
25 payment applications to the owner after August 2008,
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1 A. Yes.

2 Q. Any reason why this exhibit Allen 74 did not
3 reflect any applications after the billing cycle for

4 August 20087

5 A. That is the billing cycle for August 2008.

Q. Maybe there's a misunderstanding between us.

6
7 A. | must not understand the question.

8 Q. Right. After the payment application number
9

11 shown on APCO 106218, did APCO receive any payment

10 applications from the subs?

11 A. No.

12 Q. Not that you're aware of?

13 A. No, sir.

14 Q. Asfar as you know, the owner has withheld a
15 retention amount from all the subs, not just Zitting,
16 for their work on the project?

17 A, Yes,sir.

18 Q. Has APCO ever received any payment of the
19 retention amount?

20 A. No, sir.

21 Q. And just for clarity of the record then, that

22 means APCO has not paid any retention amount to anyone;

23 is that correct?
24 A. Thatis correct.
25 Q. Is the information on Exhibit Allen 74 true
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correct?

A. They were dated through the period of August
2008.

Q. Right. And even though there were no payment
applications submitted to the owner, did APCO in fact
receive any payment applications from the subs after
August 20087

A. APCO's payment application for August wasn't
done August 31st. It would have been done -- you have
10 to get the subs’ bills and then compile it, so it would
11 be done, you know, just like any other one.

12 Q. lunderstand. | guess I'll phrase my

13 question differently. Did APCO receive any

14 applications from the subs for payment, but APCO itself
15 did not submit an application to the owner for payment
16 of those amounts sought by the subs?

17 A. The billings that we received by the end of

18 August for the period through the end of August -

19 Q. Correct.

20 A. —for subcontractors, were put on an August

21 billing to the owners, yes, they were.

22 Q. So as far as you know, any time that APCO

23 received a payment application from the subs after the
24 billing cycle for August 2008, APCO did, in fact,

25 submit those applications to the owner?

0N ;R WN =
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and accurate, as far as you know, in terms of the
calculation of the gross billings --
A. Yes.
Q. --in the list of the gross billings?
Just so that we have a clear record, it's
important for you to wait until my question is fully

0 N A WN =

A. Yes, sir.
9 Q. Let's talk about the payment applications
10 that Zitting submitted for the project.

1 (Exhibit 75 marked
12 for identification.)
13 BY MR. LAL

14 Q. Ms. Allen, the court reporter has handed you
15 a document marked as Allen 75. Do you recognize this

16 document?

17 A. Yes, sir.

18 Q. What is this document?

19 A lpreparedit.

20 Q. Can you describe what this document is?

21 A. If you take from Exhibit 74 the amounts for
22 Zitting on each payment application, this is where
23 their payment applications, it's a summary of them.

24 Okay? If you look at 74 and you look at payment

25 application 2, you see that it was 1,298,650, that's

asked before you answer; do you understand that?
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1 the first line, payment application number 2 for

2 November of 2007, less the retention, that's the net

3 billed to the owner.

4 Next one says payment application number 3 in
5 Allen Exhibit 74, says 630,000 dollars for payment

6 application for December, that is the second line, and
7 soon and so forth.

8 This is just a summary of what APCO billed

9 the owner on behalf of Zitting.

10 MR. DABBIERI: I'm sorry, can we get a Bates
11 number, please?

12 MR. LAI: Sure APCO 106196.

13 BY MR. LA

14 Q. Ms. Allen, when did you prepare the document

15 marked as Allen 75?

16 A. During this litigation.

17 Q. Any reason why you prepared this document?
18 A. Yes, sir.

19 Q. What is the reason?

20 A. We submitted a binder for each subcontractor,

21 like | told you before.

22 Q. And is it fair to say that the information

23 reflected on Exhibit Allen 75 came from Zitting's

24 payment applications?

25 A. Yes, sir. The payment applications that were

19
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Q. But as far as you know during your role as

the bookkeeper, ten percent is the amount that
controls; is that correct?

A. Thatis correct.

Q. Do you know why there's a difference between
the five percent shown in the prime contract and the
ten percent shown in the subcontract?

A. |donot.

Q. Going back to Exhibit Allen 75, which is that
table in front of you, the columns showing net amount
billed owner, that's just the gross amount less the ten
percent retention amount, correct?

A. Correct.

Q. And does this document reflect a complete
list of Zitting payment applications that APCO is aware
of?

A. Yes, sir.

Q. Soin other words, November 2007 was the
first time that APCO received a payment application
from Zitting Brothers; is that correct?

A. Yes, sir.

Q. And in June 2008 was the last time that APCO
received a payment application from Zitting Brothers;
is that correct?

A. That was submitted to the owner, yes, sir,
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1 submitted to the owner.

2 Q. Isit fair to say that the column on Allen 75
3 showing APCO pay app with a pound sign, that
4 corresponds to APCO's payment application number that
5 we looked at for Exhibit Allen 74?
6 A Yes,sir
7 Q. And on the column where it states less ten
8 percent retention, that came from your understanding of
9 the subcontract with Zitting Brothers, correct?
10 A. Yes, sir.
1" Q. Would you direct your attention real quick to
12 Allen 71, which is the prime contract with Gemstone.
13 I'll have you turn to page ZBCI002127. I'll have you
14 look at section 5.07 retainage, subsection A. Do you
15 see that section?
16 If you see it, can you read subsection A into
17 the record, please.
18 A. "Each progress payment shall be subject to
19 retainage equal to five percent multiplied by the
20 contract of such progress payments, the standard
21 retention.”
22 Q. Isit fair to say that the prime contract
23 between Gemstone and APCO only references a five
24 percent retention amount?

A. That's what this document says.

22
23
24
25
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that | know of.

Q. lunderstand you added a qualifier that was
submitted to the owner, but did APCO receive a payment
application from Zitting Brothers that was not
submitted to the owner?

A. Not to my knowledge.

Q. Then to the best of your knowledge, the row
showing the total amount, that's a sum of all the
amounts indicated for the respective columns, correct?

A. Yes.

Q. s this information in this exhibit accurate,
as far as you know?

A. Yes, sir.

Q. And to clarify, the amount that we are
looking at, Exhibit Allen 75, only reflects the amount
that APCO billed Gemstone for Zitting work, not the
amount actually paid to Zitting, correct?

A. This document reflects what was billed to
Gemstone.

Q. And not the amount actually paid to Zitting;
is that correct?

A. 1don't have those documents in front of me.

Q. So you don't know whether this reflects the
amount actually paid to Zitting?

A. |don't recollect.
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1 Q. Do you know whether Zitting has completed
2 work for the project for the total amount of

3 4,033,654.85. Does that number ring a bell to you?
4 A. Not without papers in front of me.

5 Q. And the numbers shown on Exhibit Allen 75,
6 this reflects both the contract work and the change
7 order work, correct?

8 A. The change order work that was submitted to
9 the owner.

10 Q. And approved, correct?
11 A. Not all of it was approved, sir.
12 Q. Is there a reason for APCO to submit a bill

13 containing change orders that was not approved by the
14 owner?

15 A. The owner was the one that would determine
16 what was approved. [f Zitting gave us a change order
17 billing, we would give it to the owner. The owner

18 would say yes or no.

19 Q. Understood. So during the application review
20 process that's when, as far as you know, the owner

21 would approve or disapprove of the change order work
22 being billed, correct?

23 A. Correct.

24 Q. Let's go back to Exhibit Allen 70, which is

25 the answers to Zitting Brothers interrogatories that we
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| 1 this is the gross amount less the ten percent retention

2 amount, correct?
| 3 A. Correct.
4 Q. What does the column showing percent paid on
5 completion of phase 1 only, what does that mean?
6  A. Would probably be based upon the gross amount
7 of their contract, their contract amount and divide it
8 in to get a percentage, so they were paid 90 percent of
9 their contract.

10 Q. So the percentage is actually - scratch
11 that.
12 So you're saying that the amount paid, at

13 least for this percentage shown in this column, is only
14 a percentage of the total contract price? Because I'm
15 trying to get an understanding about what 22 percent
16 meant for the amount paid for 800,000 dollars.

17 A. | am thinking that what this is, is if you

18 took 800,000 dollars and you divide it into the

19 contract amount, that is how you came up with 22

20 percent. Without a calculator and all the documents, |
21 can't say that right now.

22 Q. Soyou just don't know really the reason why
23 those percentages were shown the way it is and why the
24 column was there?

25 You have to give a verbal response since this
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1 look at earlier. Il direct your attention to the

2 last page. Do you recognize this last page on Exhibit
3 Allen 70 showing a table for response to interrogatory
4 number 37

5 A. Um-hum.
6 Q. What is this table showing?
7 A. These are the actual payments made to Zitting

8 in the amount of $3,282,848.55.
9 Q. And who prepared this table on - in Exhibit
10 Allen 70?

1 A. | probably did. It looks like my work.

12 Q. You have no reason to doubt -

13 A. No.

14 Q. --that you prepared this?

15 A. Yes, I'm sure | did.

16 Q. Is this information in this exhibit accurate,

17 as far as you know?

18  A. Yes,sir

19 Q. Is the column showing date of payment, as far
20 as you know, the date that the check was issued to
21 Zitting Brothers?

22 A. Yeah. The check - it would be the check of
23 the date -- the actual check date. That's what this

24 is.

25 Q. And the amount paid for Zitting Brothers,
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1 is not a videotaped deposition.

2 A. Yes.

3 Q. Do you agree that the approximate amount of
4 3.2 miliion dollars paid to Zitting, that was for owner

5 approved work on the project completed by Zitting

6 before August 2008; do you agree with that statement?
7  A. Through August, yes. Yeah.

8 Q. And this was after an inspection by

9 Gemstone's representatives, correct?

10 A. Correct.

1 Q. Do you know whether or not there was a ten
12 percent retention amount check cut for these progress
13 payments referenced on this table in Allen 707

14 A. No retention checks were ever cut, sir.

15 Q. As far as APCO knows, is the date August 28,
16 2008 the date of the last payment to Zitting for the

17 work on the project?

18 A. From while APCO was on the job?

19 Q. Justin general, before and after. Do you

20 know when was the last payment to Zitting for their

21 work on the project?

22 A. | know that they worked for CAMCO.
23 Q. How do you know that?

24 A. In their documents.

25 Q. When you say those documents -
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1 A. There was a ratification document, and | 1 Zitting for its work on the project at the time when
2 believe it was 2027 in the very back of their booklet, 2 APCO was the general contractor?
3 that showed that they had billings to CAMCO. 20... 3 A. No, sir.
4 Q. You mentioned billings to CAMCO, but did you, 4 MR. LAl: We have been going about an hour or
5 in fact, see a ratification agreement between CAMCO or 5 so. Do you want to take a break? | can keep going.
6 the owner and Zitting Brothers? 6 It's up to you.
7  A. ldid not see - there was just one sheet of 7 MR. MOUNTEER: How long do you think you have
8 paper that said ratification-something at the top. 8 left?
9 Q. Butyou don't recall exactly what that page 9 MR. LAl: My outline shows three pages left.
10 was showing, correct? 10 But it could be an hour or could take longer.
11 A. It showed billings to APCO -- monies - 11 (Whereupon, a recess was taken.)
12 change orders to APCO, and billings to CAMCO, and 12 (Exhibit 76 marked
13 monies due from CAMCO, and monies due from APCO and | 13 for identification.)
14 CAMCO. So it listed that there were billings, actual 14 BY MR. LAl
15 billings to CAMCO. 15 Q. Ms. Allen, the court reporter handed you a
16 Q. But as of the time when APCO was the general 16 document marked as Allen 76. Jon, this is the document
17 contractor, August 28, 2008 was the last time that APCO 17 Bates number APCO 44740 to 743, and also has another
18 saw a check issued to Zitting for its work on the 18 set of Bates number of APCO 106220 and 106222. And
19 project; is that correct? 19 then it has another set of Bates number of APCO
20 A. From APCO's -- while they were under APCO's 20 000744746, 737, 106221, 106223.
21 watch, that was the last check that was issued to them 21 MR. DABBIERI: Thank you very much.
22 for the work that they performed while APCO was the 22 BY MR. LAl
23 general contractor. 23 Q. Ms. Allen, do you recognize the document
24 Q. Let me direct your attention to page -- 24 marked as Allen 767?
25 staying on the same exhibit, 6 of 50. 25 A. Yes, sir.
Page 151 Page 153
1 MR. DABBIERI: If we can have the control 1 Q. What is the document shown as Allen 76?
2 number, please. 2 A. Would you like me to tell you what every page
3 MR. LAl: Page 6 of 50 for APCO's response to 3 is, sir?
4 Zitting Brothers interrogatories. 4 Q. Ifyoucan. Youcanwalk us through it.
5 MR. DABBIERI: All right. Thank you. 5  A. Thisis Zitting's payment application number
6 BY MR. LAL 6 1 through period 11/25/07. Whereas, sir, if | refer to
7 Q. Do you see where it states on line 24, 7 this document Exhibit 75, you will see that noted as
8 where - 'll read it for the record. Where it states, 8 number 2 payment application, APCO's number 2 payment
9 "However, from the information obtained from Zitting 9 application. You will see they billed a gross amount
10 Brothers' discovery requests propounded upon APCO, it | 10 of 1,298,650 with a ten percent retention. And a net
11 appears that Gemstone may have paid Zitting Brothers at | 11 amount of 1,168,785.
12 least 364,760 dollars." Do you see that? 12 The pages subsequently following the first
13 A. Yes. 13 page is the detail of the work performed on the
14 Q. Earlier when you were talking about you saw 14 specific buildings. And if you look on Exhibit Number
15 billings from Zitting to CAMCO, is that what you're 15 44743, you will see the amount of 1,298,850 as a total.
16 referring to? 16 That is the work that is completed to date, which
17 A. | didn't write this, so | have no idea. 17 agrees with that. That's their payment application.
18 Q. So you don't know where that number came 18 And they were paid the 1,168,785, looks like in two
19 from, 364,7607 19 installments. The first one being 800,000 dollars.
20  A. Notme,sir. | can only tell you that what 20 You will see an unconditional progress
21 is on this table that was paid to Zitting Brothers - 21 release that they received the 800,000 dollars on 2/1,
22 Q. Are you -- sorry, | didn't mean to cut you 22 and then they also received a check for 368,785, an
23 off. 23 unconditional progress release, and there's also a copy
24 A. - which is on line 16. 24 of the check.
25 Q. Are you aware of any unpaid balance to 25 Exhibits number 44746 and 44737, these are
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1 internal accounting sheets that we prepare when we pay

2 someone, as we pay the checks, and they relate to this
3 payment application.

4 Q. Thank you, Ms. Allen. | appreciate the

5 explanation. | have some follow-up question dealing

6 with Allen 76. Tuming to page APCO 44741, which is
7 the second page of the exhibit, do you see handwritten
8 notations on this page?

9 A. Yes, sir.

10 Q. Do you know who made these notations?

11 A. Yes.

12 Q. Who?

13 A. Shannon Havely.

14 Q. That's the Shannon you mentioned earlier,
15 correct?

16 A. Yes.

17 Q. So in other words, these are notations made

18 by APCO, correct?

19 A. Yes, sir.
20 Q. What do the notations mean?
21 A. Zitting's billing, their schedule of values,

22 which is column C, schedule of value; do you see that,
23 sir?

24 Q. Yes.

25 A. On 44741, you will see that is on all the
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1 prepared this document. Did APCO prepare this page

2 right here?

3 A. Yes.

4 Q. Was this prepared after receiving a payment
5 application from Zitting Brothers?

6 A Yes,sir

7 Q. At the bottom to the right, do you see where
8 there's an approved for payment section?

9 A. Um-hum.

Q. Do you recognize those signatures?

11 A. Yes.

12 Q. Who do you recognize?
13 A. If you'll see, Shannon's name is on the
14 bottom. She actually prepared it. Approved for

payment is above it, is the R and the circle is Randy
Nickerl. And then the person above that is someone
from our corporate office, because every check over
10,000 dollars had to have two signatures. So these
checks would go over to our corporate office for
signature, and that's who signed the check.

And if you don't mind, I'll look at the check

22 to see whose signature it is.

23 Q. Sure. Take your time.
24 A. Oh, hell, this is a voided one.
25 I believe it must have been -- it was either
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1 next three pages, totaling their contract of

2 14,481,000. That is their original schedule where they

3 are billing against.

4 Their billing and schedule is mirrored on

5 APCO's billing and schedule to the owner. So on our

6 billing, you will find that we have a line for building

7 number 8, first level, 199,015 dollars. So this is the

8 line on APCO's billing where that amount of money was
9 placed, so that Nevada Construction Services could

10 follow that.

11 Qur billing had line numbers, because our

12 billing was so large and it consumed all the

13 subcontractors. It was 11-12 pages long, so every

14 sub's schedule of values was on our schedule of values,
15 so we would tell Nevada Construction Services for ease
16 that this 19,500 dollars was put on APCO's billing line
17 462. The 172,000 was put on APCO's line 463, and so on
18 and so forth.

19 Is that clear?

20 Q. That was very clear. Thank you very much.

21 Let me direct your attention to APCO 00044746, it's the
22 intemal reporting that you mentioned earlier.

23 A 467

24 Q. And then I'll have you look at 737 as well.

25 So earlier you testified that you used the word "we"
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Jay Smith or Terry Mendenhall.

1
2 Q. And they are with APCO, right?
3 A. Yes. No --yes. They are the -
4 Q. For clarification of the record, are they
5 with APCO?
6 A. Yes.
7 Q. You don't recall the specific name, but you
8 know they are with APCO?
9 A. Yes.
Q. Let me direct your attention, staying on page
11 44746, do you see the column where it says request?

12 A. Yes.
13 Q. And where it says quantity and there's a
14 percentage behind it —- below it?

15 A. Um-hum.

16 Q. What does that percentage mean?

17 A. It's when you take 800,000 dollars and divide
18 it into 1,805,000, it's 44 percent of that.

Q. Let's take a quick reference back to Allen
72, do a side by side. I'll have you look at page APCO
00044607. Do you see on Exhibit Allen 76 where it
indicates estimated contract dollar of 1.8 million, an
approximate number, on Exhibit Allen 75. Sorry, 767

A. Where | see what?

Q. On Exhibit Allen 76, this internal report.

21

24
25
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1 A. Oh, okay.

2 Q. Do you see a column where it says estimated
3 contract dollar?

4 A. Um-hum.

5 Q. Do you see 1.8 million?

6 A. Um-hum.

7 Q. Do you believe that accurately reflects on

8 Exhibit Allen 72, building type 1 podium? So do you
9 believe that building 8 or 9 dealt with building type 1
10 podium?

11 A. Yes. Alll said before when you asked me the
12 question, and | was not sure of it, that is why |

13 wasn't sure.

14 Q. You've been very good about that. That's why
15 I want to go back and clarify for the record, now that
16 you've had a chance to look at the documents.

17 A. Thisis -- | don't know what the hell a
18 podium is.

19 Q. |don't know either.

20 A. You know what, that's why this is very

21 confusing to me. So I'm sorry. Now | know, | guess.

22 MR. LAI: Allen 77.
23 (Exhibit 77 marked
24 for identification.)
25 BY MR. LAL:
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1 application?

2 A. Yes, sir. This would tell me that they

3 received the check because it's nonconditional

4 progress.

5 Q. And that's one of the conditions for

6 receiving progress payments?

7 A Yes,sir. That's APCO 106224.

8 Q. And according to this application then -

9 excuse me, sorry, Allen 75, as part of the payment for
10 this progress payment, the owner withheld $63,016.467?
1 A. Sir, | would like to bring something up at

12 this point, because | know you're going to notice it.
13 APCO rounded the retention to an even amount.

14 Q. Sure.

15 A. This was just — it was pennies. Okay? Just
16 to simplify things.

17 If you notice there, it's a formula there

18 that rounds it. It's not much difference and you will
19 find that on all subcontract -- most of the subcontract
20 payments were done like that, just about all of them.
21 Q. Sure, and we will ballpark it. So the amount
22 for retention; is that correct?

23 A. Yes. This is what was withheld from their

24 check.

25 Q. From this particular application?
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1 Q. Ms. Allen, the court reporter handed you a

2 document marked as Allen 77. Do you recognize that
3 document? And you can look at Exhibit Allen 75 side by
4 side. You should keep that out as handy reference

5 going forward.

6 A. Yes, sir.

7 Q. Whatis Allen 77 showing?

8 A. Thisis Zitting Brothers' payment application

9 number 2 through December 25th of '07.

10 Q. Does this exhibit correspond to the row on

11 Exhibit Allen 75 for APCO payment application number 3?
12 A. Yes, sir.

13 Q. Going to page APCO 44723, is this the same
14 internal report that you referenced earlier for Exhibit
15 Allen 76 dealing with a report you will prepare after
16 receiving a payment application from Zitting?

17 A. Yes.

18 Q. At the bottom, do you see the approved for
19 payment? The section for approved for payment?
20 A. Um-hum.

21 Q. As far as you know, are these signed by an
22 APCO employee?

23 A. Yes.

24 Q. The last page of this exhibit, do you believe
25 that this is a check issued for the payment on this
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1 A. Probably from all of theirs. You may find

2 pennies difference. This was just a formula of ten
3 percent.

4 Q. Butthe ballpark number of 63,000 dollars,
5 that came from this application, correct?

6 A. Yes, sir, that's correct.

7 (Exhibit 78 marked
8 for identification.)
9 MR. LAl: Jon, the documents we are looking

10 at are pretty much the applications for payment from
11 Zitting, including internal report prepared by APCO in
12 response to the application, as well as a check for the
13 payment. That's what we have been looking at so far.
14 MR. DABBIERI: Right, and I've been able to
15 track and follow. | have all the documents here, so if
16 you give me the APCO number | can locate it pretty
17 quickly and | appreciate that.

18 MR. LAI: Sure.
19 BY MR. LA
20 Q. Ms. Allen, the court reporter has handed you

21 adocument marked Allen 78. Do you recognize this
22 document?

23 A. Yes, sir.
24 Q. Whatis Allen 78 showing?
25 A. This is Zitting Brothers' payment application
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1 number 3 through the period of January of ‘07,

2 requesting payment for 408,225.33, which is the same
3 amount listed on APCO Exhibit Number 75 under APCO's
4 payment of pay application number 4.

5 Q. Even though this shows a period of January

6 2007, it's actually for January 2008, correct?

7 A. Yes, sir. They probably just made a typo.

8 It's a common thing that people do at the beginning of
9 the year.

10 Q. 1assumed so, because the contract date on
11 this shows —

12 A. Right.

13 Q. - October 8, 2007. You can't really have an
14 application before the contract, correct?

15 A. It would be nice. Correct.

16 Q. And this was an application that APCO

17 received from Zitting, correct?

18 A, Yes.

19 Q. Going to page APCO 44709, which is the

20 internal report, again this is an internal report

21 prepared by APCO, correct?

22 A. Yes,sir.

23 Q. At the bottom do you see the signature field
24 for approved for payment?

25 A. Yes.
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1 Q. And this reflects the application that's part

2 of APCO payment application number 5?

3 A. That's correct, on Exhibit 75.

4 Q. And this was the application that APCO

5 received from Zitting?

6 A Yes.

7 Q. Directing your attention to page APCO 44694,
8 the internal report again. This was a report that was
9 prepared by APCO, correct?

10 A. Yes, sir.

1" Q. And the signature field for approved for

12 payment, again, that's signed by an APCO employee,
13 correct?

14 A. Yes, sir.

15 Q. And the retention amount for this application
16 was approximately $55,067, correct?

17 A. 55,067. No cents.

18 (Exhibit 80 marked

19 for identification.)

20 BY MR. LAI:

21 Q. Ms. Allen, do you recognize the exhibit

22 marked as Allen 80?

23 A. Yes, sir.
24 Q. What does Exhibit Allen 80 show?
25 A. Zitting Brothers payment application for the
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1 Q. Again, these are signed by APCO employees,

2 correct?

3 A Yes.

4 Q. Now, | see that the prepared signature line
5 doesn't have Shannon's name anymore. Do you recognize
6 that signature?

7 A Mine.

8 Q. Again, the retention for this application was
9 for approximately 45,358 dollars?

10 A Yes. Rounded.

1 Q. But the accurate retention amount is listed
12 on Allen 75, correct?

13 A, Correct.

14 (Exhibit 79 marked

15 for identification.)

16 BY MR. LAl

17 Q. Ms. Allen, the court reporter handed you a

18 document marked Allen 79. Do you recognize this
19 document?

20 A. Yes, sir.
21 Q. Whatis Allen 79 showing?
22 A ltis Zitting's application payment number 4.

23 Once again, they messed up on the date. This should be
24 2008. it's 2007. Why it was signed 2007, | don't
25 know.
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1 period of March 2008.

2 Q. This will correspond to APCO payment

3 application number 67

4 A. Yes, sir.

5 Q. This was the application that APCO received
6 from Zitting?

7 A. Yes, sir.

8 Q. Again, directing your attention to the

9 internal report with APCO 44677 --

10 A. Yes, sir.

1 Q. Again, this was a report prepared by APCO?

12 A. Yes,sir.

13 Q. And the signature in the approved for payment

14 signature block, again, that's signed by APCO employee?
15 A. Can | say something here?

16 Q. Sure.

17 A. That you need to understand. This approved

18 for payment is the money that was given to us by the

19 owner and approved by the owner. | was to be made
sure, and they were to be made sure, that the
subcontractor was paid exactly what was allocated and
approved by the owner. That's why these say approved
for payment.

That is the way that this is approved. The

approval from APCO is to make sure that what is given
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1 to us from Nevada Construction Service via approval by

2 the owner is paid to the sub. Thatis what's verified

3 right here, and that is what is telling you here. This

4 is what we billed to Gemstone. They approved these

5 amounts of money, and were given to APCO, and then APCO
6 had to give them every dime that was paid to APCO on
7 behalf of Zitting was paid to Zitting.

8 No monies were held, not a penny, other than

9 maybe the rounding of this retention. Okay? But other
10 than that, every dime received from the owner, Nevada
11 Construction Services, Scott Financial to APCO, was
12 paid directly. This was saying that that was - that

13 was approved.

14 Q. And | appreciate the explanation.

15  A. Okay. |just wanted to make sure that you

16 understood that.

17 Q. Right. | definitely appreciate that because

18 again, | didn't prepare the document so | don't

19 understand your thought process, so | appreciate that.
20 A. lwant you to understand that our job, my job

21 was to make sure what was paid by the owner was paid to
22 the subs. | actually cut the checks. That was my end.
23 So when we received approval from the owner that

24 Zitting Brothers was approved to be paid $1,168,785,
25 they had to be paid that money. And that's what those
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1 that money?

2 A. That's what they held onto. That's what they
3 released.

4 MR. LAI: Allen 81.

5 {Exhibit 81 marked

6 for identification.)

7 THE WITNESS: APCO never held the money, just

8 so you understand that. The bank held the money.

9 BY MR. LAl

10 Q. I'monly --

1 A. The deduct for retention. Maybe that's the

12 proper way it should have been phrased. They told us
13 what to deduct from the payment applications. So our
14 payment application, if you have one, will show a ten
15 percent retention held.

16 The bank held the money, APCO did not hold

17 any funds for anybody. Every dime paid for a specific
18 supplier, sub, was paid to them.

19 Q. lunderstand. The reason I'm not saying

20 anything is because I'm trying to give the court

21 reporter some time to mark the exhibit. Every time you
22 say something she needs to write it down. We will wait
23 abit.

24 Ms. Allen, the document being handed to you
25 is a document marked as Exhibit Allen 81. Do you
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1 approvals on those sheets are, to make sure that what

2 we were paid, they were paid. We had no control and
3 couldn't hold a dime for anybody.

4 And not only that, once they receive this

5 money, they would sign an unconditional. If you saw
6 this unconditional release, that release had to go to

7 Nevada Construction Services before any monies for the
8 next month could be paid. We had to prove that those
9 subcontractors were paid that money.

10 Q. Understood.

11 A. Soitwas a very, very secure process to make
12 sure that the subs were paid. Every dime that was

13 received was paid to Zitting. No monies were held.
14 Nobody got any extra money.

15 Q. And for this application shown on Allen 80,

16 again, the retention amount for this application is

17 47,188 dollars, correct, roughly?

18  A. Yes. And that's another thing. The

19 retention was told to us what we had to hold. And we
20 had to hold ten percent.

21 Q. When you say told to us, who told you to hold
22 on to ten percent?

23 A. The owners and the bank, and | believe Nevada
24 Construction Services.

25 Q. Had they told you specifically to hold on to
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1 recognize this exhibit?

2 A. Yes, sir.

3 Q. What is Exhibit Allen 81 showing?

4 A. ltis Zitting Brothers' payment application

5 for the period ending April of 2008, along with the

6 same document, sir, their unconditional release showing
7 they accepted the check, a copy of the accounting
8 paper, the check, which also relates to Allen 75, which
9 is on line APCO pay application 7.

10 Q. And the check was issued for this payment
11 application, correct?

12 A. It's 156,000.

13 Q. So that's correct?

14 A, Yes, sir. There's an unconditional progress
15 release saying that they received it.

16 Q. So the fact that this application appears to
17 be unsigned by Zitting, it did not preclude a check
18 being issued for this application, correct?

19 A. They were paid.

20 Q. So the signature, the fact that it's

21 unsigned, it didn't matter in the end, correct?

22 A. Evidently not, sir. They were paid.

23 Q. Going to the internal accounting sheet that
24 you referenced, again, that's prepared by APCO,
25 correct?
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1 A. Yes, sir.

2 Q. And the retention amount being retained was
3 about 70,397 dollars, correct?

4 A. Yes.

5 Q. And the approved for payment signature block,
6 again, that's signed by an APCO employee, correct?
7 A. Yes, sir.

8 (Exhibit 82 marked

9 for identification.)

10 BY MR. LAI:

1M Q. Ms. Alien, Exhibit 82, do you recognize this?
12 A. Yes, sir.

13 Q. What does Exhibit Allen 82 show?

14 A, ltis Zitting Brothers application through

15 May of 2008, along with the same supporting documents
16 and APCO sheets, and a copy of the check which relates
17 to APCO 75, line - billing number 8.

18 Q. And this is the application that APCO

19 received from Zitting?

20 A. Yes.

21 Q. | direct your attention to the internal

22 accounting sheet that we have been looking at. That's
23 APCO 446447

24 A. Yes, sir.

25 Q. Again, this is a document prepared by APCO?
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1 8 and 9; would it be declined by the owner?

2 A Unless it was a change order.

3 Q. Sothe 100 percent here, that doesn't reflect
4 the completion of the project for that building?

5 A. Thatis correct. Their portion of the work

6 only.

7 (Exhibit 83 marked
8 for identification.)
9 BY MR. LAL:

10 Q. Ms. Allen, the court reporter has handed you
11 a document marked Exhibit Allen 83. Do you recognize
12 that document?

13 A. There's more than one invoice in here, sir.
14 Q. When you say that, what do you mean?
15 MR. MOUNTEER: Just for clarification, you've

16 got application period 6/25/08, and if you jump to -

17 it starts a whole new Bates stamp number ZBCI. | don't
18 know if that's clipped together wrong or not, but

19 you've got an APCO production on a Zitting Brothers
20 production.

21 THE WITNESS: That's correct.

22 BY MR. MOUNTEER:

23 Q. [l for sure stress the foundational

24 question of whether or not you recognize these

25 documents.
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1 A. Yes,sir.

2 Q. And the approved for payment signature line,
3 that's signed by an APCO employee?

4 A Yes.

5 Q. And the retention amount for this was 3,108
6 dollars, about?

7 A. Yes,sir.

8 Q. Turning your attention to the top where it

9 says total to date, do you see that column on the

10 internal accounting sheet?

11 A. Um-hum.

12 Q. Where it states quantity 100 percent; do you
13 see that?

14 A Yes. .
15 Q. What does 100 percent mean to you?
16 A. They billed 100 percent of the project before

17 retention was held.

18 Q. Does that mean that APCO -- sorry, scratch
19 that.
20 Does that mean that Zitting could not bill

21 any more for the work on buildings 8 and 9 since it's

22 showing a hundred percent?

23 A. Thatis correct.

24 Q. What would happen if they submitted a payment
25 application after this for additional work for building
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1 A. Not this one.

2 Q. When you say "not this one," can you identify
3 the Bates number?
4 A ZBC1002025.

5 MR. DABBIERI: Could | have the name of that
6 document, because | don't have any ZB docs.
7 MR. LAI: These are applications and

8 certificates for payment. These are part of Zitting

9 Brothers' initial disclosures.

10 MR. DABBIERI: Thank you.

11 BY MR. MOUNTEER:

12 Q. So Ms. Allen, just to kind of shortcut the

13 process then, you're saying that you don't recognize
14 the documents with the Bates number of ZBCI12025 through
15 2029; is that correct?

16 A. These are dated November of '08, and we were
17 off the project then.

18 Q. Soit's correct you don't recognize the

19 number with those Bates numbers as referenced?

20  A. Inever paid these. | don't recognize them,
21 I'm sorry.
22 Q. No need to apologize.

23 A. And this release, | don't know why this
24 release came.
25 Q. The release, what's the Bates number on it?
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1 A. It's an APCO, and it's got a 9/18 date, which

2 doesn't even relate to this date on this billing.

3 Q. Let's go through this document bit by bit

4 just to make sure we understand what you recognize and
5 what you don't recognize.

6 A. Okay.

7 Q. Looking now at APCO 106209 through 106213, do
8 you recognize the document with these Bates numbers?

9 A. Yes, sir.
10 Q. What is that document showing?
11 A. Thatis a billing that we received from

12 Zitting Brothers through the period of June 25th, '08,
13 which is -- what was part of the billing that went into
14 the owner that's listed on payment application number
15 9.

16 Q. When you say payment application number 9,
17 that's APCO's payment application number 9?7

18 A, Yes,sir.

19 Q. Now, stay on the page with the page number of
20 APCO 106209; do you see that page?

21 A. Um-hum.

22 Q. |see there's a lot of notations on here,

23 handwritten notations; do you see that?

24 A. Um-hum.
25 Q. Do you know who made these notations?
o Page 175 |
1 A. Nevada Construction Services.
2 Q. Do you know what these notations mean?
3 A. They were asking for releases from the

4 different suppliers. Those are supplier names of

5 Zitting.

6 Q. Do you see near the top of this page where it
7 has three sets of numbers, 37,608.55, 3761, and

8 33,847.55; do you see those three sets of numbers?

9 A. Um-hum.
10 Q. Do you know what those numbers mean?
11 A. Oh, now | know what this is. That was what

12 was approved by the owner on this. Out of this pay
13 application there was another billing that -- another
14 sheet that you're missing. And it was change orders
15 that Zitting Brothers billed for in June. They billed

16 200,000 dollars gross, and of that 200,000 dollars

17 gross, the owner only approved 17,000 dollars.

18 Q. Okay, just to -

19 A. Let's go back to Exhibit Number 74. Here,

20 I'll give you mine.

21 Q. You can look at yours. | have my own. Thank
22 you, though.

23 A. If you could look at payment application

24 number - that one right there, the one that's

25 handwritten on by Nevada Construction Services, you

Page 176
1 will see that Zitting Brothers, what was approved for

2 them was 37,608.55. You see that number at the top of
3 this payment application, Exhibit 83, that you refer

4 to? Right there, sir.

5 Q. Okay.

6 A. Thatis the gross amount that was approved

7 for them.

8 Q. So just make sure we have a clear

9 understanding of what these numbers all mean, let me
10 know if I'm incorrect.

1 A. No.

12 Q. So there was an application that Zitting

13 Brothers submitted that was approximately 220,000
14 dollars for the June 2008 billing period, correct?

15 A. It consisted of two billings.

16 Q. That totaled to about 220K, correct?

17 A. Yes.

18 Q. And the number 37,608.55 that's shown on

19 Allen 83, that's the gross billing approved by the

20 owner, correct?

21 A. Correct.

22 Q. And that's the same number shown on Exhibit
23 Alien 74 on page APCO 106207, correct?

24 A. Correct.

25 Q. And the number next to that on Allen 83, the
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1 3,761.00 number, is that the retention amount retained

2 for the approved gross billing? A ten percent amount?
3 A. Yes, sir.

4 Q. Isthe number next to that, the 33847.55, is

5 that the gross amount less the ten percent retention

6 amount shown on Allen 837

7  A. Thatis the amount of the joint check that

8 was issued by Nevada Construction Services.

9 Q. So the 33847.55, that was ultimately the

10 payment made by the owner, correct?

11 A. Yes, sir.

12 Q. Let me direct your attention to the document
13 that you didn't recognize beginning with ZBC1002025.
14 A. Um-hum.

15 Q. On this page, do you see number 8 where it
16 says current payment due 33,847.49?

17 A. I'msorry. What are we talking about again?
18 Q. It's the payment application you don't

19 recognize. It's the ones with the Bates number of

20 ZBCI2025.

21 A. Let me see if they revised it.

22 Q. Do you see the number 8, current payment due?
23 A. Okay.

24 Q. Do you believe this is a revised payment

25 application to refiect the amount that was actually
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1 accounting for the owner approved changes?

2 A. Oh, yes, sir, sorry.

3 Q. No reason to doubt that?

4 A. No. That looks like the numbers.

5 Q. In other words, you believe that the ZBCI

6 payment application that you didn't recognize before

7 was a companion to the application you saw earlier for
8 Allen 83?

9 A
10

It was what was approved by the owner.
Q. Then the conditional waiver that you didn't

W O ~NO B WN =

=
o
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money going out for the check, so it would just zero it

out.

In order to do that, we would have to run a
paper check, which is this, that ties to this, because
Nevada Construction Services paid these bills and never
gave APCO any of the money.

Do you understand that procedure, sir?

Q. Yes. |think you gave a pretty good

explanation. So my follow-up question was, other than
the 33,847.55 are there any other account payable

11 recognize before with the Bates number of APCO 106236; | 11 amount for Zitting Brothers for you to zero out as you
12 do you see that? 12 just explained?

13 A, Um-hum. 13 A. No, sir, because this was all that was

14 Q. Do you believe that this also is associated 14 approved by the owner.

15 with the payment application that was approved by the 15 Q. During the time that APCO what the general
16 owner shown on Allen 83?7 16 contractor, correct?

17 A. Yes,sir. 17 A. That's correct.

18 Q. Going to the internal accounting sheet with 18 Q. So you're not aware of any other amounts

19 the Bates number of APCO 104226, did APCO prepare this | 19 approved by the owner after APCO left the project,

20 document? 20 correct?

21 A. Yes, sir. 21 A. No, sir. Only what was listed on that

22 Q. And is that your signature at the prepared 22 ratification form. | don't know the numbers by heart
23 signature line? 23 that they show -- no, those were billings. No.

24 A Yes. 24 MR. LAI: Allen 84.

25 Q. Did you prepare this on September 1st, 20087 25 (Exhibit 84 marked

Page 179 Page 181

1 A. Possibly, yes. 1 for identification.)

2 Q. Noreason to doubt that? 2 BY MR. LAL

3 Would there be any reason why this would be 3 Q. Ms. Allen, the court reporter handed you a

4 prepared after APCO left the project on August 21st, 4 document marked Exhibit Allen 84. Do you recognize
5 20087 5 this document?

6  A. Certainly. | probably found out - this 6 A. ldo.

7 check was cut August the 28th. We left the job August 7 Q. What is this document?

8 the 21st. At that point, Nevada Construction Services 8 A. ltis a document that | did, prepared.

9 cut the joint checks and gave them -- gave us notice as 9 Q. When did you prepare this document?

10 to what was paid after they were paid. 10 A. During the litigation.

1 We had a payable on our books for Zitting 11 Q. Any reason why you prepared this document?
12 Brothers. It had to be removed. And also the revenue 12 A. Yes.

13 that we had booked for the owner had to be decreased by | 13 Q. What is that reason?

14 the amount of money paid to the subcontractors. So we 14 A. For my studying what was billed and what was
15 had what we called a joint checking account that was 15 paid. In the top box right there, is what was billed

16 kind of an accounting procedure that you have to do. 16 from Zitting to APCO.

17 If you will note, you will see APCO 44625 in 17 Q. Do you recall the exact date when you

18 that packet, which is a piece of paper that looks like 18 prepared this document?

19 acheck. 19 A. No.
20 When a joint check was paid to a 20 Q. Isit fair to say that the numbers reflected
21 subcontractor, and the money did not enter into APCO's 21 here is accurate through August of 2008?
22 bank account, to release the payable and to reduce the 22 A. Yes, sir. These are the billings that |
23 revenue, we would have to flow the money through APCO's | 23 submitted to the owner, which agrees with this.
24 account. So what we would do was we would manually 24 Q. And staying with Allen 84 then, these are a
25 show the money coming in for this check, and then the 25 number that was current as of the time that APCO was
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1 the general contractor, correct?

2 A. Yes, sir.

3 Q. So it doesn't reflect any amount that would
4 come in after APCO left the project, correct?

5 A. Correct.

6 (Exhibit 85 marked
7 for identification.)
8 BY MR. LAl

9 Q. Ms. Allen, the court reporter has handed you
10 a document marked Exhibit Allen 85. Do you recognize
11 this document?

12 A. No.

13 Q. So you've never seen this document before?
14 A. It's dated January of ‘09.

15 Q. lunderstand, so you've never seen this

16 document before?

17 A. Not to my knowledge.

18 Q. Do you know whether or not APCO has ever

19 received this document?

20  A. Ihaven't seen that, so | can't say that. Do

21 you have -- that's all | have.

22 MR. DABBIERI: I'm sorry, could | have the

23 name of that document and a control number, preferably
24 if you have an APCO number.
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1 to C-000-001 where it says window installation; do you

2 see that?

3 A. Um-hum.

4 Q. Was that a change order approved by the

5 owner?

6  A. ltwas a change order approved by APCO.

7 Q. Has the owner made any payment on that change
8 order?

9 A. Yes.

10 Q. Andis the number reflected on this page

11 showing 20,500 dollars, is that the only payment made
12 by the owner towards that change order?

13 A. Yes.
14 Q. Any reason why they only paid half?
15 A. Because that's all that was billed. If you

16 would go back to Allen Exhibit 83, that billing is

17 dated 6/23/08. This is the billing that APCO received
18 from Zitting for the period of June.

19 If you will look on APCO 106213, you will see
20 that Zitting through June, that went in with the June
21 payment application, billed 20,500 dollars.

22 Now you're showing me another invoice from
23 Zitting that is also dated through - it's dated

24 6/30/08, that they are billing an additional 20,000

25 MR. LAl: Sure. Unfortunately, it's not an 25 dollars on.
Page 183 Page 185
1 APCO number. It's an application and certificate for 1 This is what we received for June, and this

2 payment. It has a Bates number of ZBCI 002037 through
3 2041.

4 MR. DABBIERI: Thank you.

5 BY MR. LAl

6 Q. Let me direct your attention to the last

7 page, even though you haven't seen this document

8 before. Do you see near the middle of this page where
9 it indicates an item number beginning with Z-000-001?
10 A. Yes.

1" Q. Are you familiar with these three rows here,

12 001, 2 and 4?

13 A. Only number 1, sir. It was a change order

14 that was issued by APCO for installing windows for

15 41,000 dollars. The others, sir --

16 Q. You don't recognize the other two - or three

17 actually, going to the bottom?

18 A. |didn't have anything to do with change

19 orders or the processing of change orders. | do know
20 that we submitted a bill for approximately 200,000

21 dollars. | don't know if you have it, and | don't know

22 where that relates to here, and they were not approved
23 by the owner.

24 Q. Let's take this by piecemeal so we have a

25 clear record of what's going on. Speaking with respect

2 is what we billed the owner, and this is what the owner
3 approved to pay.

4 Q. Sojust to kind of clarify for the record,

5 you were looking at Exhibit Allen 83 and saying that

6 Zitting Brothers applied for payment for 20,500 dollars
7 for that change order; is that correct?

8 A. Thatis correct.

9 Q. And do you understand that in Exhibit Allen

10 85, that Zitting Brothers was applying for the

11 remainder of the 41,000 dollars; is that your

12 understanding?

13 A. That's what the invoice says.

14 Q. Now, looking at the change order for the item
15 number below that, with C-00-002 on Exhibit Allen 85;
16 do you see where it states changes to plan, asterisk
17 AR?

18 A. |see that, sir.

19 Q. Do you know whether or not the owners ever
20 approved that for payment?

21 A. | could not tell you that.

22 Q. Same thing for the one below that, C-00-004,
23 where it states options on buildings 8 and 9; do you
24 see that?

25 A, 17,0007
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Q. Right. Do you believe that -

1

2 A. Excuse me, sir.

3 Q. Sure.

4 THE WITNESS: | don't know. Just go ahead.

5 BY MR. LAL:

6 Q. It may be helpful for us to look at Allen 83

7 for that questioning.

8 Do you believe that the owner had previously

9 approved this item and paid for this item before?

10 A. Yes.

11 Q. Now going below that, looking at C0-00-004,

12 changes to plan, asterisk GR; do you see that?

13 A. Yes.

14 Q. Do you know whether or not the owner has ever
15 approved the payment for that amount?

16 A. No, it was never approved.

17 Q. When you say never approved, for the amounts
18 we discussed so far, do you mean you've seen a document
19 coming from the owner disapproving it, or you're not
20 aware of any document approving it?

21 A. The invoice that was submitted for the change
22 orders in June that you do not have here, for some
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1 applications, so it would be transmitted to Shannon

2 Havely, but the owner would tell us what was approved.
3 Q. And as far as you know, for the application

4 in Exhibit Allen 85, do you know whether or not the

5 amount requested in the application was ever paid to

6 Zitting?

7 A. Sir, this was never received before APCO was

8 off the -- it was received far after APCO was off the

9 job. January of '09? Our payment applications and

10 everything were in to the owner and payments were made
11 long before that.

12 This is -- do you have proof that this was

13 sentto APCO? Because | don't have any.

14 Q. That's what I'm asking you --
15 A, No.
16 Q. --whether or not you know whether or not

17 APCO received this?

18 A. This invoice was prepared January of '09.

19 APCO left the job August the 21st of '08. So...

20 Q. So then is it fair to say that you have no

21 knowledge whether or not the amount requested in Allen
22 85 was ever paid to Zitting?

23 reason they only approved 17,000 dollars and the 23 A. That's correct.
24 billing was for 200,000 dollars, with different changes 24 (Exhibit 86 marked
25 orders on them. 25 for identification.)
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1 Q. Now, speaking with respect to the two items 1 BY MR. LAI:

2 on Exhibit Allen 85 where it states changes to plans

3 asterisk AR and asterisk GR, do you know for a fact

4 whether or not these were the change orders not

5 approved by the owner in the June 2008 pay application?
6 A. Without the other invoice here that you don't

7 have, | can't say that for sure.

8 Q. Now, when the owner disapproved payment for a
9 change order, how is that communicated to you or APCO?
10 A. When we submit a payment application with a

11 change order or any item on it -- when Zitting gave us

12 abill, we would take their bill, we would put it on

13 our bill exactly as they submitted it. We would give

14 the owner that. They would then come back and say, no,
15 this is only approved and this is only approved, so we

16 would have to notify Zitting and say, okay, this is

17 what's approved. You have to revise your billing

18 accordingly.

19 Q. Right. And when you say you get back a

20 communication from the owner about what's approved,
21 what's not approved, is that like a formal document

22 that's submitted by the owner to APCO showing all this
23 out, oris it a phone call; how is that communicated?

24 A. Sometimes e-mail, sometimes phone call. You
25 know, | wasn't the one that did the payment

2 Q. Ms. Allen, the reporter handed you a document

3 marked as Exhibit 86. Have you ever seen this document
4 before?

5 A. No,sir. It's also dated and signed January

6 30th of '09.

7 Q. Even though you haven't seen this document

8 before, do you have an understanding that this

9 application for Allen 86 is seeking the payment of

10 retention amount withheld by the owner?

11 A. | could see that based on the front page,
12 sir, yes.
13 Q. And that's because the amount requested is

14 ten percent of the gross billing to date, correct?

15 A. It's the amount that's listed as the

16 retention on this billing that you just gave to me --

17 Q. When you -

18 A. --which is Exhibit 85. That's correct, and

19 it's zeroed out on that.

20 Q. Do you know whether or not Zitting had

21 completed owner-approved work for 4,033,654.85?
22 A, What | know is when APCO left the job they
23 completed a total of gross monies 3,647,608.55 that was
24 approved by the owner.

25 Q. And that's from your understanding of Exhibit
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1 Allen 84, correct? There should be an exhibit stamp at

2 the bottom.

3 A. Yes, that's correct.

4 Q. And you're not aware whether or not Zitting

5 completed owner-approved work after APCO left the
6 project, correct?

7 A. Not to my knowledge, sir.

8 Q. Do you know whether or not the amount

9 requested in the application for Allen 86 was ever paid
10 to Zitting?

11 A. Not to my knowledge, sir.

12 MR. LAI: We have been going about an hour,
13 do you want to take a break?

14 THE WITNESS: Go ahead.

15 MR. MOUNTEER: How much longer do you have?
16 MR. LAI: 15-20 minutes tops.

17 MR. MOUNTEER: Let's go ahead.

18 (Exhibit 87 marked

19 for identification.)

20 BY MR. LAl:

21 Q. Ms. Allen, the court reporter has handed you

22 adocument marked Allen 87. Have you seen this
23 document before?

24 A. If | would have, | wouldn't have paid any
25 attention to it.
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1 was approved by the owner through August of 2008.

2 Q. And staying on the first page of Allen 88

3 where it says APCO 106288; can you read the first
4 paragraph under subsection note?

5 A. Where is that at?

6 Q. It's near the bottom. Can you read that into
7 the record?
8 A. "Note, pursuant to statute APCO is only

9 stopping work on this project. At this time it has not

10 terminated its contract with Gemstone. As such, all

11 subcontractors until advised in writing by APCO

12 Construction remain under contract with APCO

13 Construction."

14 Q. Are you aware of any writing by APCO

15 Construction to its subcontractors about whether or not
16 APCO would terminate the contracts with the

17 subcontractors?

18 A. | had no legal -- | don't understand it.

19 Q. That's why I'm asking if you're aware of

20 any -

21 A. I'm sorry.

22 Q. That's okay.

23 A. Not my scope of work.

24 Q. Are you aware of any communications between

25 APCO and Zitting Brothers after the stop work date on
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1 Q. So this document looks foreign to you; is

2 that correct?

3 A It'saschedule. | don't deal with the

4 schedules, I'm sorry. | don't even understand them.
5 Q. Me neither. So you're not the only one.

6 A. Okay, good.

7 MR. LAI: Exhibit 88.

8 (Exhibit 88 marked
9 for identification.)
10 BY MR. LAL

11 Q. Ms. Allen, the court reporter has handed you
12 a document marked as Exhibit Allen 88. Have you ever
13 seen this document before?

14 A. Yes, sir.
156 Q. Whatis Exhibit Allen 88?7
16 A. There's two pages here. One is a notice to

17 all the subcontractors by in-house counsel, telling

18 them that APCO stopped work as of 5:00 p.m. on

19 Thursday, August the 23rd — 21st.

20 Q. Earlier you testified that APCO did, in fact,

21 stop work on August 21st, correct?

22 A. That's correct.

23 Q. Does stopping work mean that APCO no longer
24 paid its subcontractors?

25 A. Our subcontractors were paid everything that
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1 the project?

2 A. Not that -- | can't recollect, sir. I'm

3 sorry, but...

4 Q. And CAMCO become the general contractor after
5 APCO left, correct?

6 A. Yes,sir.

7 Q. Do you know whether or not CAMCO asked

8 Zitting to continue work on the project?

9 A. The only way | would have known that was on
10 that ratification form that was in Zitting's disclosure

11 book showing there were billings to CAMCO.

12 Q. And do you still have that binder with the -
13 A. It was disclosed by Zitting. It was a

14 Z2-something, somewhere in the back of the book.
15 Q. Do you know whether or not Gemstone asked
16 Zitting to continue work on the project after APCO

17 stopped work?

18 A. Based on showing that there were billings,

19 yes, they would have asked them to continue.

20 MR. LAI: Those are all the questions | have.
21 I'll pass the witness.

22 MR. MOUNTEER: Jon, how long do you think you
23 have?
24 MR. DABBIERI: My best guess would be three

25 minutes, maybe less, maybe a little bit more, but in
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1 that general time frame.

2 MR. MOUNTEER: Okay. Ifit's okay with the

3 court reporter, | would prefer just plugging through

4 and getting this done.

5 (Off-record discussion held.)

6 EXAMINATION

7 BY MR. DABBIERI:

8 Q. (Telephonically) Ms. Allen, this may be a

9 little disjointed because I'm moving from topic to

10 topic and trying not to repeat too much what you've

11 already been asked. You did testify concerning the

12 preparation you've done and gave a description of what
13 you have reviewed. Did you review anything specific to
14 Interstate?

15  A. Myjob files and the binders. | looked

16 through the documents that Interstate disclosed, |

17 guess you call it, in the binders.

18 Q. And did you create at any time a binder

19 specific to Interstate?

20 A. Yes.

21 Q. To the best of your knowledge, is that
22 included in what has been disclosed -

23 A. Yes.

24 Q. --byAPCO?

25 A. Yes.
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1 A. 1did not have anything to do with change

2 orders. |really cannot testify to that. | believe

3 everything was passed on to the owner. The only thing
4 that APCO might request was backup to support it.

5 Everything that was given to us, was given to the

6 owner. They had the ultimate decision whether or not
7 something was approved or not.

8 Q. Did APCO submit changes orders to the owner?
9 A. |didn't do them. | believe so.

10 Q. To the best of your knowledge, were any of

11 those disputed by the owner?

12 A. To the best of my knowledge, | believe they

13 were. Some were disputed, sure. As to what, | can't
14 tell you.

15 Q. Were those -- your turn.

16 A. No, go ahead.

17 Q. Were those disputes resolved?

18 A. No.

19 Q. Does APCO contend it is owed money by

20 Gemstone?

21 A. Nobody is owed any money. The Supreme Court
22 made a decision and released all the liens to pay the

23 bank. Nobody's going to get any money. It's done.

24 APCO's not going to get any money. It's over.

25 Q. Well, and without arguing too fine a point,
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1 Q. And you also testified concerning some notes

2 you made. Did you make notes with respect to

3 Interstate?

4 A. | guess the notes that | made were

5 transferred into the binder. That was kind of a -- do

6 you understand what I'm saying? As | made notes, then
7 1, you know, transferred. But if | saw something that

8 when | was looking through the book, | made a note for
9 me to remember something. That's it. Nothing major.
10 Q. My impression was that these notes were

11 created relatively recently as you were preparing to be
12 deposed; is that correct?

13 A. Yes, some.

14 MR. MOUNTEER: Jon, this is Cody. If there's
15 any notes, we can verify it and we will stipulate to

16 produce them to you.

17 MR. DABBIERI: Okay. Then !'ll stop asking.

18 MR. MOUNTEER: Yes.

19 BY MR. DABBIERI:

20 Q. You testified concerning how change orders

21 were processed. What would happen if a change order
22 was disputed, if Interstate, for example, presented a

23 change order, would APCO review that for accuracy and
24 completeness or would it simply pass it on to the

25 owner?
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1 there's a difference between a contractual obligation

2 to pay, and a lien against a property. To the best of
3 your knowledge, does APCO contend that Gemstone has a
4 contractual obligation to pay APCO money?

5 A Yes.

6 Q. How much is that?

7 A lhavenoidea.

8 Q. Isthat amount inclusive of anything which

9 the subcontractors contend are owed to it ~ to them?
10 A. | guess you could say that.

11 Q. And do you know how much that is?

12 A. ldon't

13 Q. When a subcontractor presented APCO with a
14 billing which included change order work -- let me

15 rephrase that.

16 What was the sequence and the timing of a sub
17 preparing its application for payment to APCO and then
18 APCO presenting its application for payment to the
19 owner; was there a lag there?

20  A. Possibly a few days that it would be given to
21 them for their review for approval, because you would
22 have to compile all the numbers onto our pay

23 application.

24 Q. So when a subcontractor's pay application

25 included change order work, would that application -
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1 would that change order work be included in the APCO

2 application which was submitted a few days later to the
3 owner?

4 A. Yes.

5 Q. And if | understand it correctly, it was

6 essentially included without substantial review by

7 APCO, it was simply passed on; is that correct?

8 A. Correct.

9 Q. Now, the certification on the APCO

10 application to the owner has the certification that the

11 application includes work which has been completed in
12 accordance with contract documents and should be paid
13 for. How do you reconcile that with the pass-through
14 attitude that APCO apparently took?

15 A. Per the prime contract, the owner had the

16 ultimate decision, and the subcontract agreements, as
17 to what was approved. It was the owner - the owner
18 was the one that approved the percentage of completion
19 and the payment of the subcontractors. That's a

20 standard form that's used, and until it's verified and

21 it's approved, those are just -- those are -- it's just

22 a form until the final amount. Then the owner approves
23 it, and then the billings have to be revised based on

24 their approval, and that's what's paid.

25 Q. Did you keep any record of the amount in
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1 Q. Right. What I'm looking for is do your

2 accounting records reflect anywhere amounts that the

3 subcontractors contend they are entitled to versus what
4 the owner has approved?

5 A. Onthe summary sheet —

6 MR. MOUNTEER: When you say "summary sheet,"
7 | mean you're iooking at Zitting, do you have a summary
8 sheet for --

9 THE WITNESS: | don't have anything for

10 Interstate. | have nothing to look at for Interstate.

11 BY MR. DABBIERI:

12 Q. | understand that, and | had brought

13 something - | was going to bring some documents with
14 me, but we can use Zitting's, and correct me if I'm

15 wrong, the same processes and procedures would apply to
16 all subcontractors, correct?

17 MR. MOUNTEER: You need to respond.

18  A. Yes, sir. Exhibit 84 from Zitting --

19 BY MR. DABBIERI:

20 Q. I'msorry. What?

21 MR. MOUNTEER: That's APCO 106189.

22 MR. DABBIERI: Give me a second. | hope to
23 get o it shortly. 1apologize. | did hope to be

24 there in person.

25 MR. LAI: Hey, Jon, just to help you out, are
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1 dollars of work for which applications for payment were

2 made, but the owner disapproved of them?

3 A Ildidn't do that, I'm sorry. | didn't do the

4 billings. Shannon Havely did.

5 Q. I'm sorry, who did?

6 A. Shannon Havely.

7 Q. And | thought -- at least on some of the

8 certifications, you started signing them in lieu of

9 Shannon; is that correct?

10 A. Yeah, towards the end. Yes, sir.

11 Q. At that point did you take over Shannon's

12 other functions or just that one function?

13 A. That was mainly Shannon's function. | only
14 did the last few billings.

15 Q. So, for example, we have had some testimony
16 about Zitting submitting change orders in excess of a
17 hundred thousand dollars and the owner only approving
18 17,0007

19 A. Yes.
20 Q. Do you recall that?
21 Is there some separate accounting where |

22 could see for Zitting and for Interstate, change order

23 requests submitted and disapproved by the owner, and a
24 cumulative total of that amount?

25 A. Can you repeat that, please?
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1 you referring to the table with the Bates number of

2 APCO 1061967

3 MR. DABBIERL: I'm trying to locate it. We

4 are getting close to it. |1 do now have 106196.

5 THE WITNESS: Could you repeat your question?
6 BY MR. DABBIERI:

7 Q. lllrephrase it.

8 What I'm locking for is what documentation

9 would reveal the difference between the amount the
10 subcontractor has requested payment for and what the
11 owner has authorized payment for, and if you look at
12 106196 -

13 MR. LAl That's Exhibit Allen 75.

14 BY MR. DABBIERI:

15 Q. That's a summary of the amounts billed, but |
16 take it that is the amount billed after the adjustment
17 process if a change order was disputed; is that

18 correct?

19 A. This Allen 75 represents what was submitted
20 to the owner on behalf of -- on behalf of Zitting.

21 Q. Ifthe owner disapproved a portion of the

22 payment application so that, as | understood it, there
23 would be an adjustment and a rebilling, correct?

24 A. Yes.

25 Q. Now, would this Exhibit 75 reflect the first
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1 billing or the adjusted billing?

2 A. Well, this is - in this case, this one | did

3 was actually what was submitted to them.

4 Q. Regardless of whether the owner approved it?
5 A. What happened here was on Zitting number 9
6 where the amount was changed, we submitted for - in
7 June, July and August, we submitted billings to the

8 owner, and there was no going back and forth. They
9 changed it and we found out after the fact.

10 Q. Well, were there -- | mean, there were

11 obviously other instances where a subcontractor's

12 initial billing was not approved by the owner and a

13 revised billing was submitted; is that correct?

14  A. Yes.

15 Q. Now, on your -- was that true for Interstate?
16 A. Without a document, | can't tell you.

17 Q. | apologize, but | think I'm somewhat

18 repeating the question, but I'm trying to find out if
19 there's anywhere where there is a summary of disputed
20 work —

21 A. No, sir.

22 Q. - by subcontractors?

23 A. There's no summary of that, no.

24 Q. There's no summary where | could compare how

25 much a subcontractor contends its owed, versus what the
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1 APCO what the general contractor?

2 A. Yes.

3 Q. And you have records reflecting those

4 payments?

5 A. Yes.

6 Q. And have those been included in the

7 disclosures?

8 A. Yes.

9 Q. Do you recall when those documents were
10 disclosed, since there's been | think nine or ten

11 different disclosures?

12 A. They were disclosed by Nevada Construction
13 Services.

14 Q. Notby APCO?

15 A. | received copies of the checks and they

16 probably were put in my files, because | had to post
17 joint checks releasing those billings off of my

18 accounts payable, and also reduce the revenue.

19 Q. Are you aware of any instances where APCO
20 felt that a change order should be approved and

21 Gemstone disagreed?

22 A. Not my scope.

23 Q. You weren't involved in any of that?

24 A. None of it.

25 Q. APCO's payment applications, how would one
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1 owner has approved; is that a fair statement?

2 A. That's a fair statement.

3 Q. Andagain, and | had hoped to show this to

4 you in person, but there is an application for payment

5 by APCO submitted to ManhattanWest, which has -- starts
6 with APCO control number 35436, and continues to APCO
7 35453, and it is application number 11 and it is dated

8 October 3 of 2008. Are you familiar with that

9 application?

10 A. Yes.
1 Q. Why was that submitted?
12 A. It was the invoice to Gemstone, payment

13 application number 11 through the end of the job.

14 Q. Why the delay in submission?
15 A. | have noidea.
16 Q. Does this pay application include work by

17 subcontractors which the owner contested?

18 A. 1 have noidea.

19 Q. Did APCO receive any response to this payment
20 application?

21 A. The only response that we know is what was

22 paid by the owner to the subcontractors.

23 Q. Was that paid after October of 2008?
24 A. Yes.
25 Q. And it was for work performed during the time
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1 tell from an APCO payment application, the

2 subcontractors who performed the work which is included
3 in the APCO payment application?

4 A. Do you have a document? One of my payment

5 applications?

6 MR. MOUNTEER: Sorry, Jon, to cut in here.
7 MR. DABBIERI: No, that's fine.
8 MR. MOUNTEER: On the documents you

9 referenced earlier, you had like a line number for the
10 payment application. On your payment application, do
11 you recall whether it specifically said that line was

12 for a particular sub or not?

13 THE WITNESS: Oh, geez, | don't know if their
14 name was on there.

15 BY MR. DABBIERI:

16 Q. As | recall, that was where you were taking

17 the Zitting payment application and putting down your
18 line number.

19 A. Correct.

20 Q. Isthere somewhere that shows something of
21 the reverse, where | could take the APCO payment

22 application and determine which line items reflect work
23 done by Interstate?

24  A. There was a report that was given to Nevada
25 Construction Services, and it was done in three
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1 different ways. It was an Excel spreadsheet that

2 number one, each line item was listed and the

3 subcontractor was listed next to it. And then we would
4 sort it by sub, so another spreadsheet was generated,
5 whereas Interstate would be listed all together and

6 next to their - next to their name would be the line

7 number that they were on. Then what we also had was
8 the summary sheet - one moment -- which is Allen

9 Exhibit 74, so it would summarize on this sheet the

10 total amount of monies that were billed for that sub

11 for that month. And it was turned in and it was also

12 part of discovery with the pay applications.

13 Q. Sojust to make sure | understand, your Excel
14 spreadsheets would show, when an APCO payment
15 application was being submitted, there would be an

16 Excel spreadsheet that would also reflect on an APCO
17 line item basis, which subcontractor had performed the
18 work for that line item; is that correct?

19 A. Correct, and the amount billed.

20 Q. And so if a subcontractor had performed work
21 that was shown through, say, ten or fifteen different

22 line items on the APCO payment application, the -- for
23 each line item that subcontractor's name would appear
24 each time, correct?

25 A. Yes, sir.
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1 MR. DABBIERI: Okay. That was my question.
2 Just give me a moment here to look over my
3 notes.

4 BY MR. DABBIERI:

5 Q. Was the way you processed Interstate payment
6 applications any different from the way the Zitting

7 payment applications were processed?

8 A. No, sir.

9 Q. So essentially your responses to counsel as

10 to how everything was done for Zitting would also apply
11 to Interstate?

12 A. Yes, sir.

13 MR. DABBIERI: In that case | have no other

14 questions. Actually, | do have one area.

15 BY MR. DABBIERI:

16 Q. Do you know, did Interstate have two

17 contracts or one with APCO?

18 A. One.

19 Q. Did it submit each month a single pay

20 application, or one for each aspect of its work?

21 A. Each aspect of its work, sir.

22 Q. So there were two separate pay applications?
23 A. Yes,sir.

24 MR. DABBIERI: Okay. That completes my

25 questions.
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1 Q. And the amount billed by that subcontractor

2 with respect to that particular APCO line item?

3 A. Thatis correct. Sir, this was done -

4 Q. And--

5 A Goahead.

6 Q. I'msorry, you go ahead.

7 A. That's all right.

8 Q. I|dorecall seeing the summary that just had

9 for each contractor the amount included in that

10 particular APCO pay application. Has there been marked
11 today an exhibit that also includes that more extensive

12 line item breakdown?

13 A. Today?

14 Q. Right, among the documents you've been shown
15 today.

16 A. No, sir.

17 MR. LAl: Only for Zitting Brothers. That's

18 the only document that we discussed in terms of more
19 detailed breakdowns.

20 MR. DABBIERI: I'm sorry, was that directed

21 to me or the witness?

22 MR. LAl: That was directed to you, in case

23 you were curious about the exhibits presented today.
24 THE WITNESS: That detailed list that | just

25 explained to you was not exhibited today.
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1 MR. LAI: | have three quick ones and should

2 be done. Just follow-up.

3 MR. MOUNTEER: Okay.

4 FURTHER EXAMINATION

5 BY MR. LAL:

6 Q. Ms. Allen, APCO has completed work on the

7 project before it left work on August 21st, 2008,

8 correct?

9 A. There was work performed, yes.

10 Q. As APCO's payment applications, did the owner
11 also retain a portion of the amount from APCO's

12 progress payments?

13 A. Was there a retention held?

14 Q. Right, just for APCO's payments?

15 A. Yes, everyone.

16 Q. This was for APCO's work itself as well,

17 correct?

18  A. Yes.

19 Q. Has APCO ever requested a payment for its

20 retention amount?

21 A. No.

22 Q. And are you aware of any communications from

23 Gemstone or its representatives to not pay any of the
| 24 subcontractors after August 21st, 20087
25 A. Could you repeat that question?
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1 Q. Sure. Are you aware of any communications DEPOSITION ERRATA SHEET

2 from Gemstone or its representatives to not pay any of

3 the subcontractors after August 21st, 2008?

4 A. [f I'm understanding this correctly --

5 Q. And | can rephrase.

6 A. - Gemstone had Nevada Construction Services
7 actually pay the August payment application.

8 Q. Right. My question was did someone from

9 Gemstone or its agent like someone from Nevada

10 Construction Services tell APCO, hey, don't pay any of
11 the applications submitted by any subs to you after you
12 stop work on the project?

13  A. Notto my knowledge, sir. | didn't speak to

14 Gemstone. | had no communication.
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17 of the parties involved in the proceeding; nor a person 17

18 financially interested in the proceeding; nor do I have 18 Page No. Line No. Change to:

15 any other relationship that may reasonably cause my 15

20 impartiality to be questioned.
P Y ™ 20 Reason for change:

21

21 IN WITNESS WHEREOF, I have set my hand in my

22 office in the County of Clark, State of Nevada, this
23 30th day of July, 2017.

22 : 23
g““/ . ”C 24 SIGNATURE DATE:

25 JUNE W. SEID, CCR NO. 485 25 MARY JO ALLEN

2 ESQUIRE

DEPOSITION SOLUTIONS

22 Page No. Line No. Change to:
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Page 214

1 DEPOSITION ERRATA SHEET
2 Page No.__ Line No.___ Change to:
3

4 Reason for change:

5

6 Page No.___ Line No.____ Change to:
7

8 Reason for change:

9

10 Page No.__ Line No.____ Change to:
11

12 Reason for change:

13

14 Page No.__ Line No.____ Change to:
15

16 Reason for change:

17

18 Page No._ Line No.__ Change to:
13

20 Reason for change:

21

22 Page No.__ Line No.__ Change to:
23

24 SIGNATURE DATE:
25 MARY JO ALLEN
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SUBCONTRACT AGREEMENT

PROJECT: The West Manhattan Condominiums  Contract NO. 168-3  APCO Construction Project No. 168
PROJECT LOCATION: West Russell Road and Rocky Hill Street, Las Vegas, NV, 83148

OWNER: Gemstone Development West, Inc., 9121 West Russell Rd, Unit 117, Las Vegas Nevada 89148

ARCHITECT/ENGINEER: OZ Architecture, 303.861.5704 Huron Street , Denver . CO . 80202 . Redwine
Engineering (303) 575-9510 700 17th Street, Denver, CO 80202 . Jordan & Skala Engineers, (702) 362-5111,
2900 S. Rancho Dr, Suite 102, Las Vegas Nevada 89102. WRG Engineering (702990-8300 3011 West Horizon
Ridge Parkway, Suite 100, Henderson Nevada 89052.

THIS AGREEMENT (hereinafter “the Subcontract’) is entered into in consideration of the mutual promises made this
17th day of April, 2007, between:

ASPHALT PRODUCTS CORPORATION also known as APCO Construction, (hereinafter called the “Contractor’)
3432 N. Fifth Street, North Las Vegas, Nevada 83032. Office: (702) 734-0198, Fax: (702) 734-0396. Nevada
Contractors License No. 14563.

And

Zitting Brothers Construction, Inc. (hereinafter called the “Subcontractor”).
P.0. Box 178

Hurricane, UT 84737

P 435-635-4068 F 435-635-4137

Subcontractor's NV Contractor's License No. 58955 Limit:  Unlimited
Contractor and Subcontractor agree as follows:
1. Contract Documents

1.1 The Contract Documents for this Subcontract Agreement, shall include all exhibits and other documents
attached hereto or made a part thereof by reference, all drawings designed by OZ Architecture, Redwine
Engineering, Jordan & Skala Engineers, WRG Engineering and approved by Gemstone Development
West, Inc. and the Primary Contract between the Owner and Contractor (hereinafter “the Prime Contract”),
including all exhibits, and other documents attached thereto or made part hereof by reference, the Project
Specifications and Contract Documents, the Project Plans, and all addendum and subsequent modifications
issued thereto. (All Contract Documents identified herein shall be hereinafter collectively referred fo as the
“Contract Documents”).

1.2 The Contract Documents are available in Contractor's office. Subcontractor acknowledges that it has
carefully examined the Contract Documents and fully understands them. Copies of the Plans and
Specifications will be provided to Subcontractor, upon request, at Subcontractor's Cost. Subcontractor
shall, prior to the commencement of the Work, review and compare all of the Subcontract Documents
relating to the performance of the Subcontractor and any and all errors, ambiguities and inconsistencies
shall immediately be reported to the Contractor in writing and resolved to Subcontractor's satisfaction.
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1.3 Subcontractor is bound to the Contractor to the same extent and duration that Contractor is bound to
Owner. Subcontractor assumes toward Contractor all obligations, liabilities and responsibilities that
Contractor, by the Contract Documents, has assumed toward the Owner in the Prime Contract. Contractor
shall further have the benefit of all rights, remedies, redress and limitations in respect to Subcontractor and
all things done and used by Subcontractor in performance of its Work, which the Owner and its agents have
against Contractor in the Contract Documents or by law. Any and all decisions by the Owner or its agents
relative to interpretation of the Contract Documents or any ambiguity or discrepancy therein shall be binding
on the Subcontractor to the same extent such are binding on Contractor. Subcontractor shall bind lower tier
subcontractors and suppliers to full compliance with all Contract Documents, including all performance
obligations and responsibilities which subcontractor assumes toward Contractor.

2. Scope of Work

24 Subcontractor agrees to furnish all supervision and labor, furish and install all materials, equipment and
supplies required, and do all things necessary to fully complete all of the items of work ;"the Subcontract
\gqu"), referred to in Exhibit “A”: Subcontrarﬁ)&Scope of Work Apd EXnibi+ "B "2 2BL.

ie proposo # Revso 7 fed 10-05—C

22 Subcontractor warrants to Contractor and Owner that all Work shall be performed in a neat, skillful, good
and workmanlike manner and will be fit for its intended use both as to workmanship and materials.
Subcontractor agrees that all materials and equipment furnished by Subcontractor shall be new and of the
best description and quality of their respective kinds, unless otherwise specified and ordered by Contractor
in writing. Subcontractor warrants that the materials and equipment furnished and the Work performed will
stricly comply with the Contract Documents and this Subcontract, and shall be satisfactory to Owner and
Contractor.

2.3 Equal Opportunity Clause
During the performance of any contract, Subcontractor, unless exempt, agrees as follows:

2.3.1  Subcontractor will not discriminate against any employee or applicant for employment because of
race, color, religion, sex or national origin. Subcontractor will take affirmative action to ensure that
color, religion, sex or national origin. Such action shall include, but not limited to the following;
employment, upgrading, demotion or transfer, recruitment or recruitment advertising, layoff or
termination, rates of pay or other forms of compensation, and selection for fraining, including
apprenticeship. Subcontractor agrees to post in conspicuous places, available to employee and
applicants for employment, notices to be provided by the government contracting officer setting
forth the provisions of this nondiscrimination clause.

2.3.2  Subcontractor will, in all solicitations or advertisements for employees placed by or on behalf of
Subcontractor, state that all qualified applicants will receive consideration for employment without
regard to race, color, religion, sex or national origin.

3. Contract Price and Payments
31 In consideration of the strict and complete and timely performance of all Subcontract Work, Contractor gy

agrees to pay Subcontractor or in the payment quantities and schedules as is more fully described in S .
Exhibit “A”: Subcontri‘\ctor’s Scope of Work. AN @xtinibit "B"s 2.B.C. SUbcOMIBCAOr)
bid poposal # ey 6574  Dadea (0705707

3.2 In Consideration of the promises, covenants and agreements of Subcontractor herein contained, and the
full, faithful and prompt performance of the Work in accordance with the Contract Documents, Contractor
agrees to pay, and Subcontractor agrees to receive and accept as full compensation for doing all Work and
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funishing all materials and equipment contemplated and embraced in this Subcontract, and for all loss or
damage arising out of the nature of said Work, or from all actions of the elements or from any unforeseen
difficulties or obstacles which may arise or be encountered in the performance of the Work, and for all risks
of every description connected with the Work, and for all expense incurred by or in consequence of the
suspension, interruption or discontinuance of the Work, and for well and faithfully compieting the Work and
the whole thereof in the manner and according to the requirements and instructions of Contractor and
Owner or Owner's agents in charge of the Work, if any, payment in the amount of the Subcontract Price.

3.3 Subcontractor, upon request of Contractor, and on such date as Contractor shall designate, shall submit to
Contractor, in form and content acceptable to Contractor, a monthly billing, no later than the 25% of each
month, showing quantities of Subcontract work that has been satisfactorily completed in the preceding
month, as well as backup material for same for submittal to the Owner. Failure to submit by the 25% of each
month may result in that monthly payment application being rolled over to the following month.
Subcontractor shall also submit an original executed Conditional Release, in the form required by
Contractor, verifying payment of all laborers, subcontractors, equipment and material suppliers.
Subcontractor shall also furnish required releases from any sub-subcontractors and/or materials suppliers
that have notified Contractor of their presence on the Project. Subcontractor further agrees to provide all
required employment security department, fringe benefit trust funds, certified payroll, andfor other reports as
may be required by the Contractor or the Contract Documents.

34 The progress payment to Subcontractor shall be one hundred percent (100%) of the value of Subcontract
work completed (less 10% retention) during the preceding month as determined by the Owner, less such
other amounts as Contractor shall determine as being properly withheld as allowed under this Article or as
provided elsewhere in this Subcontract. The estimates of Owner as to the amount of Work completed by
Subcontractor shall be binding upon Contractor and Subcontractor and shall conclusively establish the
amount of Work performed by Subcontractor. As a condition precedent to receiving partial payments from
Contractor for Work performed, Subcontractor shall execute and deliver to Contractor, with its application for
payment, a full and complete release (Forms attached) of all claims and causes of action Subcontractor
may have against Contractor and Owner through the date of the execution of said release, save and except
those claims specifically listed on said release and described in a manner sufficient for Contractor to identify
such claim or claims with certainty.  Upon the request of Contractor, Subcontractor shall provide an
Unconditional Waiver of Release in form required by Contractor for any previous payment made to
Subcontractor. Any payments to Subcontractor shall be conditioned upon receipt of the actual payments by
Contractor from Owner. Subcontractor herein agrees to assume the same risk that the Owner may become
insolvent that Contractor has assumed by entering into the Prime Contract with the Owner.

3.5 Progress payments will be made by Contractor to Subcontractor within 15 days after Contractor actually
receives payment for Subcontractor's work from Owner. The progress payment to Subcontractor shall be
one hundred percent (100%) of the value of Subcontract work completed (less 10% retention) during the
preceding month as determined by the Owner, less such other amounts as Contractor shall determine as
being properly withheld as allowed under this Atticle or as provided elsewhere in this Subcontract. The
estimates of Owner as to the amount of Work completed by Subcontractor shalf be binding upon Contractor
and Subcontractor and shall conclusively establish the amount of Work performed by Subcontractor. As a
condition precedent to receiving partial payments from Contractor for Work performed, Subcontractor shall
execute and deliver to Contractor, with its application for payment, a full and complete release (Forms
attached) of all claims and causes of action Subcontractor may have against Contractor and Owner through
the date of the execution of said release, save and except those claims specifically listed on said release
and described in a manner sufficient for Contractor to identify such claim or claims with certainty. Upon the
request of Contractor, Subcontractor shall provide an Unconditional Waiver of Release in form required by
Contractor for any previous payment made to Subcontractor. Any payments to Subcontractor shall be
conditioned upon receipt of the actual payments by Contractor from Owner. Subcontractor herein agrees to
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assume the same risk that the Owner may become insolvent that Contractor has assumed by entering into
the Prime Contract with the Owner.

3.6 Contractor shall have the right at all times to contact lower tier subcontractors and suppliers to verify that
they are being paid by Subcontractor for labor or materials furnished for use in the Subcontract Work. If it
appears that labor, material or other costs incurred in the performance of the Subcontract Work are not
being paid when due, Contractor may take whatever steps it deems necessary to insure that the progress
payments will be utilized to pay such costs, including, but not limited to, the issuance of joint checks payable
to the claimant after written notice to Subcontractor, or additionally, making payment directly to claimant
after written notice to Subcontractor. If such payment by Contractor exceeds the balance of payments due

or to become due to Subcontractor from Contractor, then Subcontractor shall be liable to Contractor for the
difference.

37 Contractor is hereby expressly granted the right to off set any sums due the Subcontractor under the
provisions of this Subcontract against any obligation that may be due from Subcontractor to Contractor
regardless of the source of said obligation. When requested by Contractor, Subcontractor shall furnish to
Contractor a verified and itemized statement showing the names and addresses of all entities who have
furnished or may furnish labor, materials, and/or equipment for the Subcontract Work together with the
amount due or to become due for such work.

3.8 The 10 percent withheld retention shall be payable to Subcontractor upon, and only upon the occurrence of
all the following events, each of which is a condltlon precedent to Subcontr. receive final
payment hereunder and payment of such retention: ( Complew W scribed in the
Contract Documents; (b) The approval and final acceptance of {l ork by Owner; (c) Receipt of
final payment by Contractor from Owner; (d) Delivery to Contractor from Subcontractor alf as-built drawings
for it's scope of work and other close out documents; (e) Delivery to Contractor from Subcontractor a
Release and Waiver of Claims from all of Subcontractor’s laborers, material and equipment suppliers, and
subcontractors providing labor, materials or services to the Project, (Forms attached). If any sub-
subcontractor, supplier or other person refuses to furnish a release or waiver required by the Owner or
Contractor, the Subcontractor shall, upon the request of Contractor, furnish a bond satisfactory to the owner
and Contractor to indemnify them against any such claim or lien. Should the existence of any unsatisfied or
undischarged claim, obligation or lien arising in conjunction with Subcontractor's Work become known after
final payment is received from Contractor, Subcontractor shall promptly pay on demand all actual amounts
Contractor and/or Owner pay in bonding around, satisfying, discharging or defending any such claim,
obligation or lien, including all costs and attorney's fees incurred in connection therewith. Final payment
shall not relieve Subcontractor from liability, or for warranty or guaranty, or for indemnity obligations for
faulty or defective Work. (tF B(Al' ing 1S onSidered Com ,0/64(, Qs sSoon
s dngwall s comp Leﬁcd

3.9 Subcontractor agrees that Contractor shall have no obligation to pay Subcontractor for any changed or extra
work performed by Subcontractor until or unless Contractor has actually been paid for such work by the sz Da

MW nes execu-:cdw— e Change.
8& C‘—*’Vl SU VO\GPO’“ ‘n ('J/zan esS

3.10 I!rogress ﬂL' ym&ts aﬁ%ﬁnal ayme%’(‘éhzﬁ not be)cconsdq r%g%F construe astgmg ce#accéaﬂncew?co

any part of Subcontractor’s work until final acceptance of the Project by Owner.

$C A<

4, Prosecution of Work

4.1 TIME IS OF THE ESSENCE OF THIS SUBCONTRACT.

(a) Seven (7) copies of all Subcontractor submittals shall be received by Contractor to suit the
requirements of the approved CPM target schedule unless otherwise agreed to in writing by
Contractor. Subcontractor agrees fo provide plan-sized sheets for all submittals of required size
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24"x36" including one (1) sepia & five (6) blue line prints. Product specifications shall be provided
in standard 8-1/2" by 11" paper, three hole punched and inserted into three ring binders labeled
“The Manhattanwest Condominiums”. Any required re-submittals shall be submitted within five
working days of receipt of request from the Owner.

(b) Final acceptance and approval of this Subcontract Agreement is contingent upon approval of
Subcontractor's Submittals by the Owner/Architect/Engineer.

(c) Any delays in the submittal process caused in whole or part by Subcontractor may be grounds for
immediate termination of this Subcontract Agreement and subject Subcontractor to damages as
provided in Sections 8 and 9 below.

Subcontractor agrees to commence the Subcontract Work within five (5) calendar days after receiving
notification from Contractor to proceed, or within such other time as may be specified by Contractor, and to
proceed at such points as Contractor may designate, and to continue diligently in its performance in
accordance with the Contractor’s project schedule and at a pace that will cause no delay in the progress of
the Contractor's or other subcontractor's work.

42 Upon request, Subcontractor shall promptly provide Contractor with scheduling information, in the format
required in the Contract Documents, or any other information refating to the order or nature of the
Subcontract Work. Subcontractor agrees that the project schedule may be revised by Contractor as work
progresses. Contractor may require Subcontractor to prosecute segments of the Subcontract Work in
phases as Contractor may specify. Subcontractor shall comply with instructions given by Contractor,
including any instructions to suspend, delay or accelerate the Subcontract Work. Subcontractor shall not be
entitled to any extra compensation from Contractor for any such suspension, delay or acceleration unless
specifically agreed to in writing by the Contractor and Owner and paid for by Owner. The Owner's payment
to Contractor of extra compensation for any such suspension, delay, or acceleration shall be a condition
precedent to Subcontractor’s right, if any, to receive such extra compensation from Contractor.

43 Subcontractor shall keep the work area reasonably clean of debris, daily, resulting from the performance of
its work and shall remove from the work area all debris generated by the execution of the Subcontract work.
Non-compliance with verbal direction from Prime Contractor's Project Superintendent for cleanup shall
result in one (1) written notice for clean-up. Upon failure to property police the debris from their own activity,
24 hours after written notification this subcontractor will be fined $500.00 plus the cost for clean-up.

44 Subcontractor, in undertaking to complete the Subcontract Work within the time specified, avows that it has
considered ordinary delays incident to such work; including, but not limited to delays in securing materials,
equipment or workmen, and minor changes, omissions or additions, unavoidable casualties, normal weather
conditions, strikes or lockouts. If Subcontractor shall be delayed in the performance of the Work by any act
or neglect of the Owner or Architect, or by agents or representatives of either, or by changes ordered in the
Work, or by fire, unavoidable casualties, national emergency, or by any cause other that the intentional
interference of Contractor, Subcontractor shall be entitled, as Subcontractor's exclusive remedy, to an
extension of time reasonably necessary to compensate for the time lost due to the delay, but only if
Subcontractor shall notify Contractor in writing within twenty four (24) hours after such occurrence, and only
if Contractor shall be granted such time extension by Owner. No time extension will be allowed for delays or
suspensions of work caused or contributed to by Subcontractor, and no time extension will be granted
Subcontractor that will render Contractor liable for liquidated damages or other loss under the Contract
Documents. The Subcontractor understands that this is an aggressive schedule and that should the
Subcontractor fail to staff the Project with the proper workforce, to stay on schedule, then it is understood
that the Subcontractor will have it's workforce work overtime and/or weekends to maintain the pace of the
schedule solely at the subcontractors expense.
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45 [n addition to other damages and remedies provided in this Subcontract, Subcontractor agrees to pay any
liquidated damages that may be assessed against the Contractor by the Owner, as provided in the Contract
Documents, for any project delays caused by Subcontractor. Such damages shall be paid for each working
day the Subcontract Work remains incomplete beyond the time specified for subcontract completion plus
any extension thereof agreed to in writing by the Contractor, and granted by Owner.

48 Contractor shall not be liable to Subcontractor for delays caused by reason of fire or other casualty, or on
account of riots, strikes, labor trouble, terrorism, acts of God, cataclysmic event, or by reason of any other
event or cause beyond Contractor's control, or contributed to by Subcontractor.

47 All Subcontract work done and all Subcontract materials delivered to the project site shall become
Contractor's property, and said material shall not be removed by Subcontractor or any other party from the
project site without Contractor's written consent. After completion and final acceptance of the Subcontract
work and final payment, Subcontractor shall promptly remove all remaining material, equipment and debris

of Subcontractor.
5. Changes and Claims
5.1 Contractor may order or direct changes, additions, deletions or other revisions in the Subcontract work

without invalidating the Subcontract. No changes, additions, deletions, or other revisions to the Subcontract
shall be valid unless made in writing. Subcontractor mark up shall be limited to 10% overhead and profit in
addition to the direct cost of the work. No markup shall be allowed on over time for original scope of work
acceleration.

52 Subcontractor, prior to the commencement of such changed or revised work, shall submit, (within 24 hours
of request) to Contractor, written copies of the cost or credit proposal, including work schedule revisions, for
changes, additions, deletions or other revisions in a manner consistent with the Contract Documents.
Contractor shall not be liable to Subcontractor for a greater sum, or additional time extensions, than
Contractor obtains from Owner for such additional work, less reasonable overhead and profit due to
Contractor, and also less professional and attorney's fees, costs, and other expenses incurred by Contractor
in the collection of any such sum or time extension. Payment to Subcontractor for such work shall be
conditioned upon Contractor's actual receipt of payment from the Owner and such payment by Owner to
Contractor with whatever documentation or support, as Contractor may deem necessary to negotiate with
Owner.

53 In any dispute between Contractor and Owner as to amount, classification, price, time or value of
Subcontract Work, or any Subcontract material or supplies, or any defay in the prosecution of the
Subcontract work caused by Owner, or any other matter whatsoever pertaining to the Subcontract work,
Subcontractor agrees to promptly and adequately provide Contractor with whatever documentation or
support as Contractor may deem necessary to negotiate with Owner.

5.4 Contractor may dispute, appeal resist, litigate or arbitrate any decision of Owner, without being deemed to
have admitted any obligation or liability to Subcontractor, and if the decision shall be against Contractor,
then Subcontractor shall be bound thereby. Subcontractor may, at its own expense, participate with
Contractor in arbitration or legal proceedings. Subcontractor shall bear part or all costs, including attorneys'
fees and legal expenses, incurred by Contractor in any such proceeding involving a claim, which, if allowed,
would result in one or more payments to Subcontractor. Subcontractor's costs shall bear to the total amount
sought in the proceeding. Prosecution of any such claim or proceeding shall be at the sole risk of
Subcontractor, and Contractor shall have no liability for or in relation to the outcome.
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6. Assignments

6.1 Subcontractor shall not assign or sublet the Subcontract or any part of the Subcontract Work or any
payments due hereunder, without prior written consent of Contractor. Any such assignment made by
Subcontractor without Contractor’s prior written consent is void, and shall be grounds for termination of this
Subcontract by Contractor, terminates the Subcontractor's right to any further payment and authorizes
Contractor to withhold all monies due or to become due to Subcontractor.

1. Taxes

74 All applicable faxes, contributions, interest and/or penalties due under any federal, state, or municipal
statute or regulation arising from Subcontractor's Work are included in the price to be paid to Subcontractor
under the Subcontract. Subcontractor shall indemnify, defend, and save Contractor and Owner harmless
from all liability, loss, and expense resulting from Subcontractor's failure to satisfy such obligations.
Subcontractor shall, on demand, provide proof that all taxes and other charges have been, and are being
properly paid.

7.2 If Contractor is assessed or charged for any Subcontractor taxes, contributions, interest or penalties,
Contractor shall have the right to withhold such amount from funds due or the become due under the
Subcontract, and to pay directly to taxing authorities any sums otherwise due Subcontractor, but not
otherwise subject to offset in accordance with Section 3 above, upon receipt of a tax levy from such taxing

authority.
8. Default and Termination
8.1 If, in the opinion of Contractor or Owner, Subcontractor fails, at any time, to supply a sufficient number of

properly skilled workmen or sufficient materials and equipment of the proper quality; or fails to adequately or
timely perform the Subcontract work to the satisfaction of Contractor or Owner; or becomes insolvent or
makes any filing under the Acts of Congress relating the bankruptcy; or fails, neglects and/or refuses to
comply with the project plans and specification; or fails to perform the Subcontract work in a good and
workmanlike manner; or causes any stoppage of the work of the other trades upon the project; or fails to
correct defective work; or fails to comply in any other respect with the terms and conditions of this
Subcontract, Contractor may declare a default by Subcontractor as herein provided.

8.2 Contractor shall provide prompt written notice of default to Subcontractor, by regular mail or as may
otherwise be considered to reasonably provide notice to Subcontractor at Subcontractor’s place of business
described above. Such notice shall be complete upon deposit at a regular receptacle of the U.S. mail, Fax
Transmission or upon actual hand delivery as provided herein.

In the event of default by Subcontractor as provided above, Contractor may, at his option, demand
Subcontractor to cure or otherwise correct the default and breach within three calendar days after written
notice by Contractor. If, after three days, Subcontractor has failed to cure and correct the default,
Contractor may, at his sole option, provide any such labor, materials or equipment as may be necessary to
complete the Work covered by this Subcontract Agreement and thereafter deduct the cost thereof from any
money then due or thereafter to become due to Subcontractor under this Agreement. Alternatively,
Contractor may terminate Subcontractor’s right to proceed with the Work and thereafter enter upon the
premises and take control of all materials, tools, equipment, and/or appliances of Subcontractor, and may
employ any other person, persons, or organizations to finish the Work and provide the labor, materials and
equipment to accomplish that purpose. Following completion of the Work by the Contractor or other
persons or organizations, all unused materials, tools, equipment and/ or appliances shall be returned to
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Subcontractor.  Subcontractor shall not be entitled to rent or payment of any kind for the use of
Subcontractor owned equipment or materials, nor shall Contractor be liable for any damages arising from
said use unless resulting from gross negligence, or willful destruction by Contractor.

In the event Subcontractor has provided a payment or performance bond to Contractor, in accordance with
Section 10 of this Agreement, and following expiration of the three days cure period, Contractor will make
notice and demand by registered mail upon Subcontractor's surety to complete the Work covered by this
Subcontract Agreement. In the event Subcontractor's surety fails to notify Contractor within 10 days after
receipt of notice and demand by Contractor of surety's election to complete the work on behalf of
Subcontractor, such failure shall be deemed a waiver by surety to exercise its rights to complete the Work.
Thereafter, Contractor may at his sole option, complete the Work as otherwise provided by this Section.

8.3 In case of any such termination of Subcontractor's right to proceed with the Work, Subcontractor shall not
be entitled to receive any further payment under this Subcontract Agreement until the Work undertaken by
Contractor in his prime contract is completely finished. At that time, if the unpaid balance of the amount to
be paid under this Agreement exceeds the expenses incurred by Contractor in finishing Subcontractor's
Work, such excess shall be paid by Contractor to Subcontractor; but, if such expense shall exceed the
unpaid balance, then Subcontractor shall promptly pay to Contractor the amount by which such expense
exceeds the unpaid balance.

“Expense” as referred to in this Section shall include all direct and indirect costs incurred by Contractor for
furnishing labor, materials, and equipment; to complete the Work covered by this Subcontract Agreement.
“Expense” shall further include, but shall not be limited to, replacement of Subcontractor costs, liquidated
damages incurred by Contractor, extended field office overhead, and home office overhead, Contractor's
attomeys fees and costs, and any and all other damages sustained by Contractor by reason of
Subcontractor's default.

84 In the event Contractor elects to use its own labor forces to complete Subcontractor's Work, Subcontractor
and Subcontractor's surety agree to pay Contractor for such Work at the following rates: (a) Labor — At
Contractor's then prevailing labor rates, plus labor burden, including, but not limited to, employment taxes,
liability insurance, workmen compensation insurance, and all other benefits; (b) Contractor Owned
Equipment-At the then prevailing Equipment Rental Rates as established by the Blue Book for Contraction
Equipment as published by Data Quest; all rental costs shall be determined by dividing the monthly rental
rate by twenty-two days per month to determine a daily rental rate. Hourly rental rates shall be determined
by dividing the daily rate by eight; (c) Materials, Rental Equipment-Direct Invoice Costs, including
transportation, if any; (d) Replacement Subcontractor-Direct Invoice Costs paid Replacement Subcontractor;
(e) Field and home office overhead; (f) Ten percent profit on all expenses indicated in a-e above.

In lieu of computing overhead, as provided for above, Contractor may, at his sole option, elect to assess a
charge, on items a, b, and ¢ above, of 15% for General Overhead expenses. In addition, Contractor may
assess a charge on items a, b, and ¢ above 10% for Profit. Contractor shall be entitled to an additional
markup on any and all of such expenses. Contractor shall also be entitled to an additional markup of 5% for
General Overhead and 10% for Profit on all expenses and cost incurred pursuant to item d and e above.

8.5 If the cost to complete the Subcontract work is more than the unpaid balance of the Subcontract, then
Subcontractor shall be liable to Contractor for the deficiency, and Contractor may hold, selt or otherwise

realize upon any Subcontractor materials or equipment, or take other steps to collect the deficiency,
including making a claim against Subcontractor's surety.
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8.6 Whether Confractor exercises one or more of the above options or rights, nothing contained herein shall
release Subcontractor within the specified time. Subcontractor agrees in the event of default that it will
immediately assign and tum over to Contractor all sub-contracts, material contracts, or orders, bills of lading
for material en route, and any other necessary data or information that would minimize the cost of
completion of the Subcontract work.

 Nonpersforrmonce s2
9. Termination for
Nonperfonmcince Nonperformance

9.1 Right to Terminate for Genvenierse- The Contractor shall have the right to terminate for-6enveniencs, at
any time, and with -er-withewt cause, Subcontractor's performance of all or part of the Subcontract or
Subcontract Work, as defined in paragraph 2.1.

2
9.2 Notice to Subcontractor. The Ccntactoéhall provide Subcontractor with written notice of the termination

two calendar days in advance ow&e%cﬁéﬁ date gf he termination. The two-day period shall begin to run
upon receipt of the termination fi i ice by the Subcontractor.

9.3 Subcontractor's Obligations. Upon receipt of the written notice of termination, the Subcontractor shall:

A. Stop all work or its performance of all the Subcontractor or Subcontract Work that has been terminated,
or stop work on the part of the Subcontract Work that has been terminated if its performance of only
part of the Subcontract Work has been terminated.

B. Enter into no further sub-subcontracts or place any orders for supplies, materials, or facilities, except as
necessary to complete any portion of the Subcontract Work not terminated for convenience.

C. Terminate all sub-subcontracts or orders to the extent related to the terminated Subcontract Work.

D. As directed by the Contractor, transfer title and deliver to the Contractor any fabricated or unfabricated
parts, work in progress, completed work, supplies, and other materials produced or acquired for the
Subcontractor or Subcontract Work terminated and the completed or partially completed plans,
drawings, information, and other property that, if the Subcontract had been completed, the
Subcontractor would be required to furnish to the Contractor.

E. Complete non-terminated portions of the Subcontractor Work if the Subcontractor’s performance of only
a part of the Subcontract Work has been terminated.

F. Use its best efforts to sell, as directed by the Contractor, any materials of the types referred to in
paragraph (D) above; provided, however, that the Subcontractor is not required to extend credit to any
purchaser of this material and may acquire the material under the conditions prescribed by, and at
prices approved by, the Contractor. The proceeds from the sale of such material shall be applied to
reduce any payment due from the Contractor under this Subcontract, and credited to the price or cost of
the Subcontract Work, or paid in any other manner directed by the Contractor.

G. Submit with 60 days of the effective date of termination, to the Contractor, a written termination claim,
along with alf documentation required to support the claim.

H. Take any other action toward termination as directed by the General Contractor.
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94 Effect of Owner's Termination of Contractor. If there has been a termination of the Contractor's contract
with the Owner, the Subcontractor shall be paid the amount due from the Owner to the Contractor for the
Subcontractor's completed work, as provided in the Contract Documents, after payment by the Owner to the
Contractor.

95 Compensation. If the Contractor's contract has not been terminated, the Contractor shall pay the
Subcontractor as follows:

A. The direct cost of the work performed by Subcontractor prior fo termination.

B. Overhead, general, and administrative expenses (including those for any sub-subcontracts) in an
amount equal to 5% percent of direct costs.

C. 5% percent profit of the total of the amounts allowed in paragraphs (A) and (B) above. If, however, it
appears that the Subcontractor would have sustained a loss on the entire Subcontract had it been
completed, no profit shall be compensated by the Contractor, and the amounts paid for the termination
shall not be compensated for.

9.6 Items Not Compensated. The Subcontractor shall not be compensated for.

A. Any accounting, legal, clerical, or other expenses incurred by the Subcontractor in the preparation of
the Subcontractor's termination claim.

B. Unabsorbed overhead and anticipated lost profits.

9.7 Permitted Deductions. The Contractor shall be entitled to deduct from any payment due the Subcontractor
(A) any advance payment it has made to the Subcontractor for work not yet performed under the terms of
the Subcontract and (B) the amount of any claim that the Contractor has against the Subcontractor.

9.8 Consideration. If no work has been performed by the Subcontractor at the time of termination,
Subcontractor shall be paid the sum of $100.00 for its undertaking an obligation to perform.

9.9 Settlement and Release of Any and All Claims. The settlement of termination costs pursuant to Paragraph
9.5 of this Clause shall constitute a settlement and release of any and all claims, known and unknown by the
Subcontractor, arising prior to termination.

10. Bonds < z %

10.1  Should the Contractor require it, the Subcontractor shall execute a Labor and Material Bond and Faithful
Perforuance Bond in an amount eq\vp% Subcontract Price in Section 3. Sajd bonds shall be
acorporatg surety acceptalle actor, shall name AsphettProducts Corporation as an

andpratect all persons gnd-e

amount. The terms of this Subcon ed by reference into the bonds required by
this section, and the te at~preyail over any similar terms
contained in sz ubcontractor's
sure gcifically agrees to be bound to Contractor to the same extent and in the same amount as
Subcontractor
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11. Indemnity and Insurance -

11.1  INSURANCE REQUIREMENTS - Unless the Contract Documents require otherwise, Subcontractor agrees
to procure and maintain, at his sole cost and expense, the following insurance coverage,

1. Worker's Compensation; Coverage A. Statutory policy form; Coverage B. Employer's liability;
Bodily injury by accident - $1,000,000 each accident; Bodily injury by disease- $1,000,000 each
employee. Coverage shall be maintained in accordance with NRS 616 and 617.

2. Commercial Auto Coverage: Auto liability limits of not less than $1,000,000 each accident
combined bodily injury and property damage liability insurance including, but not fimited to, owned
autos, hired or non-owned autos.

Comprehensive General Liability or Commercial General Liability, “Occurrence Form” g

ifium amounts of coverage.

5. The Project is covered by an OCIP. Subcontractor shall enroll into this OCIP. Subcontractor shall
be responsible for a deductible/SIR equal to that of the subcontractors’ non-OCIP GL policy; not to
be less than $20,000 for light hazard trade contractors, $25,000 for medium hazard trade
contractors and $75,000 for high hazard trade contractors.

6. Any deductible or self-insured retention must be declared on the Certificate and is subject to prior
approval.

7. Liability Policy forms must include: a) Premises and operation with no X, C or U exclusions; b)
Products and completed operations coverage (Subcontractor agrees to maintain this coverage for
a minimum of 1 year following completion of his work); c) Full blanket contractual coverage; d)
Broad form property damage including completed operations or its equivalent; ) An endorsement
naming Asphalt Products Corporation, Gemstone LVS, LLC. and any other required interest as
additional insured(s); f) An endorsement staing: “Such coverage as is afforded by this policy for
the benefit of the additional insured(s) shall be noncontributing with the coverage provided under
this policy.”

APCO Construction _ %)~
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8. Other Requirements: (a) All policies must contain an endorsement affording an unqualified thirty
(30) days notice of cancellation to the additional insured(s) in the event of cancellation or reduction
in coverage; (b) Ali policies must be written by insurance companies whose rating in the most

9. recent Best's rating guide, is not less than A:VIl Rating must be shown on Certificate under
“Companies Affording Coverage”; (c) Certificates of insurance with the required endorsement
evidencing the coverage must be delivered to APCO Construction prior to commencement of any
work under this Contract; (see attached samples) (d) If the Subcontractor fails to secure and
maintain the required insurance, Asphalt Products Corporation shall have the right (without
obligation to do so, however) to secure same in the name and for the account of the Subcontractor
in which event the Subcontractor shall pay the costs thereof and fumish upon demand all
information that may be required in connection therewith. (e) Liability insurance policies containing
warranties must be reviewed for prior approval and acceptance by Contractor. (f) The
Subcontractor's insurance shall be primary with respects to Asphalt Products Corporation, its
officers, employees and volunteers.

112 INDEMNIFICATION

a) General Indemnity: All work covered by this agreement that is performed at the project site, or
performed in preparing or delivering materials or equipment to the project site, or in providing
services for the Project, shall be at the sole risk of the Subcontractor. Subcontractor, to the fullest
extent permitted by law, with respect to all such work which is covered by or incidental to this
agreement, shall defend all claims through legal counsel acceptable to Contractor, and indemnify
and hold Contractor, it's insurance carriers and bonding companies, Owner and any other
interested party designated by Contractor, or their agents, employees or representatives
(collectively referred to as ‘Indemnities”) harmless from and against any claim, liability, loss,
damage, cost, expense, including attorney's fees, awards, fines or judgments arising by reason of
the death or bodily injury to persons, injury or damage to tangible property, including the loss of
use therefrom, whether or not it is caused in part by an Indemnitee; provided, however, that the
Subcontractor shall not be obligated under this agreement to indemnify the Indemnities with
respect to damages which are ultimately determined to be due the sole negligence or willful
misconduct of the Indemnities.

b) Indemnity Not Limited: In any and all claims against the Indemnities by any employee of the
Subcontractor, or lower tier subcontractor, anyone directly or indirectly employed by any of them or
anyone for whose acts any of them may be liable, the indemnification obligation under this
Paragraph shall not be limited in any way by any limitation on the amount or type of damages,
compensation or benefits payable under any Workers' or Workmen Compensation Acts, disability
benefit acts or other employee benefit acts. Said indemnity is intended to apply during the period
of this Agreement and shall survive the expiration or termination of the Agreement until such time

as action on account of any matter covered by such indemnity is barred by the applicable Statute
of Limitations.

12. Warranty and Guarantee

121 Subcontractor agrees to promptly repair, rebuild, replace or make good, without cost to Contractor or
Owner, any defects due to faulty workmanship and/or materials which may appear within the guarantee or
warranty period established in the Contract Documents. if no such period is stipulated in the contract
Documents, then Subcontractor's guarantee shall be for a period of two.vear from the date Certificate of
Occupancy is obtained for the project. Subcontractor shall require similar guarantees from all vendors and
lower tier subcontractors.
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13. Patents

134 Subcontractor agrees to pay all applicable patent royalties and license fees and to defend all suits or claims
made for infringement of any patent rights involved in the Subcontract work.

14, Compliance with Regulations, Applicable Law and Safety

141 All Work, labor, services and materials to be furnished by Subcontractor shall strictly comply with all
applicable federal, state, and local laws, rules, regulations, statutes, ordinances, building codes, and
directives now in force or hereafter in effect as may be required by the Prime Contract. Subcontractor shall
satisfy and comply with the foregoing as a part of the Subcontract without any additional compensation.

142 Subcontractor agrees that the prevention of accidents to workmen engaged in the work under the
Subcontract is solely its responsibility. If requested, Subcontractor shall submit a safety plan for review by
Contractor. Contractor's review of any safety plan shall not be deemed to release Subcontractor, or in any
way diminish its indemnity or other liability as assumed under the Subcontract, nor shall it constitute an
assumption of liability by Contractor.

143  When so ordered, Subcontractor shall stop any part of the Work that the Contractor or Owner deems unsafe
untit corrective safety measures, satisfactory to Contractor and or Owner, have been taken. Should
Subcontractor neglect to adopt such corrective measures, Contractor may do so and deduct the cost from
payments due or to become due to Subcontractor. Upon request, Subcontractor shall timely submit copies
of all accident or injury reports to Contractor.

144  Subcontractor agrees to cooperate with the Contractor in efforts to prevent injuries to workmen employed by
either party in carrying out operations covered by this agreement, and to adopt and place in effect OSHA
requirements and such practical suggestions as may be offered by the Contractor and/or the Owner to
promote safety and safe working conditions. Should the Subcontractor fail to fulfill its obligations in
relation to safety matters on the job site, at the option of the Contractor, this Agreement, upon ten (10) days
written notice to Subcontractor, may be cancelled, and the Subcontractor required to immediately remove
his equipment and employees from the project.

15. Damage to Work S Z

Other Ao Yot oF A0S o

15.1  All loss or damage fo Subcontractors’ work resulting from any cause whatsoeverAshall be bome and
sustained by Subcontractor and shall be solely at its risk until final acceptance by Contractor, Owner, or
Owner's Representative. Subcontractor shall at all times and at its sole expense fully secure and protect
against any damage, injury, destruction, theft or loss, all work and all labor, materials, supplies, tools and
equipment fumished by Subcontractor or its sub-subcontractors, laborers and material men. Subcontractor
shall at its sole expense promptly repair or replace damage to the work of others, or to any part of the
project, resulting from Subcontractor's activities.

16. Inspection and Approvals

164  Contractor and Owner at all times shall have the right to inspect Subcontractor's materials, workmanship
and equipment. Subcontractor shall provide facilities necessary to effect such inspection, whether at the
place of manufacture, the project site, or any intermediate point. This point of inspection may be exercised
at any time during performance of the Subcontract Work.

16.2  Any Subcontract work or material funished that fails to meet the requirements or specifications of the
Contract Documents, or the Subcontract, shall be promptly removed and replaced by Subcontractor at its
own cost and expense. If, in the opinion of Contractor or Owner, it would not be econdmical or expedient to
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correct or remedy all or any part of the rejected Subcontract work or materials, then Contractor, at its option
may deduct from payments due or to become due to Subcontractor either: (a) such amount as in
Contractor’s sole judgment represents the difference between the fair value of the Subcontract work and
materials rejected and the value if same had been performed in full compliance with the Contract
documents; or (b) such reductions in price that are provided for or determined for this purpose under the
Contract Documents.

16.3  The Subcontractor shall keep, maintain and require its subcontractors and suppliers to keep and maintain all
books, papers, records, files, accounts, reports, bid documents with backup data, and all other materials
refating to the Contract Documents and Project.

16.4 Al of the material set forth in paragraph 16.3 shall be made available to the Owner and to Contractor for
auditing, inspection and copying and shall be produced, upon request, at either the Owner’s offices or such
other place as Contractor may specify. Said request for information shall be limited to instances when
‘specifically required to comply with at request for information by the Owner, and should not be construed as
a general right by Contractor to request proprietary or privileged information of Subcontractor.

17. Arbitration

17.1  Contractor shall have the option to, and Subcontractor shall be required to resolve all claims, disputes and
matters in question arising out of, or relating to the Subcontract, or breach thereof, except for claims which
have been waived by the making or acceptance of final payment, by submission to arbitration in the time
period and in accordance with the Contract Documents.

17.2  In accordance with Paragraph 17.1, Subcontractor hereby waive its right to otherwise litigate any and all
such disputes, claims and matters in question in any court or govemmental tribunal in any jurisdiction. If
Subcontractor submits any matter to arbitration hereunder, at its sole option, Contractor may refuse to
arbitrate any such disputes, claims, and matters in question. In that event, and in only that event,
Subcontractor may litigate the matters subject to its demand for arbitration.

17.3 Al arbitration and other legal proceedings instituted pursuant to this Section shall be conducted in Las
Vegas, Nevada, or at such other venue as Contractor and Subcontractor shall agree to in writing.

174  The award rendered by the arbitrator(s) shall be final and judgment may be entered upon it in accordance
with applicable law in any court having jurisdiction.

175  Unless otherwise agreed in writing, the Subcontractor shall carry on the Subcontract work and maintain the
schedule of work pending arbitration or litigation, and the Contractor shall continue to make payments in
accordance with the Subcontract.

176 To the extent not prohibited by their contracts with others, the claims and disputes of Owner, Contractor,
Subcontractor and other Subcontractors involving a common question of fact or law shall be heard by the
same arbitrator(s) in a single proceeding.

17.7  This Agreement to arbitrate shall not apply to any claim of contrition or indemnity asserted by one party to
the Subcontract against the other party and arising out of any action brought in a state or federal court, or in
arbitration by a person who is under no obligation to arbitrate the subject matter of such action with either of
the parties hereto; or does not consent to such arbitration.

178  In any dispute arising over the application of paragraph 17.7, all questions regarding the arbitration
requirements of this section shall be decided by the appropriate court and not by arbitration.
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18. Miscellaneous

18.1  Contractor's waiver of any of the provisions of the Subcontract, or Contractor's failure to exercise any
options or legal remedies provided therein, shall not be construed as a general waiver of its right thereafter
to require such compliance or to exercise such option or remedy.

18.2  The Subcontract, including all Contract Documents as provided in Section One, comprises the entire
Agreement between the parties relating to the Subcontract Work and no other agreements, representations,
terms, provisions or understandings conceming the Subcontract Work have been made. All modifications or
amendments to the Subcontract must be in writing.

18.3  To the best knowledge and belief of the parties, the Subcontract contains no provision that is contrary to
Federal or State law, ruling or regulation. However, if any provision of this Subcontract shall conflict with
any such law, ruling or regulation, then such provision shall continue in effect to the extent permissible. The
illegality of any provisions, or parts thereof, shall not affect the enforceability of any other provisions of this
Subcontract.

184  The Subcontract shall be construed and interpreted according to the laws of the State of Nevada.

185  In the event either party employs an attorney to institute a lawsuit or to demand arbitration for any cause
arising out of the Subcontract Work or the Subcontract, or any of the Contract Documents, the prevailing
party shall be entitled to all costs, attorney's fees and any other reasonable expenses incurred therein.

18.6 Al sections and headings are descriptive only and are not controlling.

18.7  Contractor's rights and remedies under the Subcontract are not exclusive and Contractor shall have all other
remedies available at law or in equity to enforce the Subcontract.

IN WITNESS WHEREOF: The parties hereto have executed this Agreement for themselves, their
heirs, executors, successors, administrators, and assignees on the day and year first above written.

Zitting Brothers Construction, In APCO CONSTRUCTION
LS Project Manager
< TILE TITLE
APCO Construction &2
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EXHIBIT ‘A’

Subcontractor Scope of Work
APCO Contract No. _0168

This Agreement includes the supply of all labor, materials, tools, equipment, supervision,
management, permits and taxes necessary to complete the BELOW SCOPE OF WORK for the
referenced Project in accordance with the Contract Documents including Addenda/Delta Number(s)
__ through ___ Subcontractor acknowledges that he has performed his own take-off, site visit and
therefore, any items necessary to complete the work depicted in accordance with the Contract
Documents, shall be included in this Agreement. The Subcontractor also acknowledges that all of
the costs related to the successful completion of the work including any unforeseen or unseen
items, or as described herein, are included in the amount reflected in the schedule below.

The Scope of Work shall specifically include but not be limited to the following list of bid items:

Wood Framing, Sheathing, and Shimming Complete: Complete work per governing
codes, furnish and install all necessary Design, Labor, Material, Equipment, Cartgge, —~
rvision es aEg Ezcessary Insurance to install and complete
mncludm per plans by OZ Architecture, Redwine Engineering,

Jordan & Skala Engineers, WRG Engineering (see attached Project Drawing List) for the

amount of Fourteen Million Four Hundred and Sixty One Thousand and no/100,
($14,461,000.00) for the project. The breakdown for these costs are as follows: >

52

Building Type 1 Podium: $ 1,805,000.00 X & Bu70/n3'S :/QﬁQW
Building Type 4 Podium: $ 1,400,000.00 ¥ 7 B/ 70708 = [.400.000"
Building Type 5 Podium: $1,115,500.00 X 2 Ru /D98 = 2.2.3/,0C0"

Our understanding of the clarifications / qualifications associated with your bid is as
follows: Your proposal is hereby amended to reflect the terms and conditions of this
subcontract. APCO Construction may at its option exercise its right to choose any or all
alternate/option items of work as shown on your proposal at the stated alternate price
during the course of construction

Zitting Br:hers C%tniw APCO CONSTRUCTION

//‘ & S. Project Manager
< TITLE TITLE

APCO Construction Z2522——

Subcontractor S Page 16 of 17

APCO00044607

AA 002899



SPECIAL CONDITIONS

In addition to the conditions outlined in the Subcontract Agreement, the following Special
Conditions shall form a part of the Subcontract Agreement.

(a) The Subcontractor shall be responsible for clean up of employees break & lunch trash on the job
site. Subcontractor employees are not to wander around the Owner/General Contractor jobsite
office area while on duty. No parking of private vehicles will be allowed in the Owners Operations
Area. NO EXCEPTIONS.

(b) The Contractor will provide an adequate temporar%nstruction area for staging.
EncCiosed i secunty Hence s

(c) The Contractor will provide reasonable access to all working areas.

]

(d) The Subcontractor shall be responsible for the cleaning of his work area and removing its debris
and all work shall be left in a clean condition following his activities. The APCO shall be the sole
judge to determine the cleanliness.

(e) The Contractor will provide one (1) set of full size conformed construction documents for the
Subcontractor's use. Additional sets may be purchased by the Subcontractor from a source
designated by the Contractor. Plan change drawings will be supplied in the same quantities.

) Subcontractor must submit a “Daily Work Report” (see attached Appendix ‘C’) prior to 10:00 a.m.
the following day for all work performed on the job site the previous day. Subcontractor monthly
pay requests will not be accepted for processing unless all “Daily Work Reports” for the pay period
have been submitted to the Contractor.

(@ Subcontractor is required to submit a Payroll Certificate representing all work performed on the job
site on a monthly basis. The Payroll Certificate must be submitted no later than the 1st of the
month for all work performed during the previous month. Subcontractor shall use a format similar to
AlA G702 & G703.

(h) The Subcontractor is required to attend weekly site progress meetings and to participate in the
preparation of Monthly updates of the Project schedule.

(i) The Contractor cannot guarantee continuity of progress of work; Subcontractor shall employ as
many mobilizations as required to complete the work as required by the project schedule.

(i) The Subcontractor shall provide drinking water for its own employee’s.

(k) Subcontractor shall at all times protect stored equipment, materials from: damage from weather,
sun. Materials shall be stored off the ground and not in contact the ground.

{0 APCO Construction cannot guarantee price stability and therefore cannot grant any additional <&
monies to subcontractor due to escalation of price between bid/quote time and when
materials/labor/shipping is actually purchased and/or incorporated into the project. See exhibit

"B for exception. on moden'od prcing.  pome
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APCO CONSTRUCTION, a Nevada
corporation,

vs.

GEMSTONE DEVELOPMENT WEST, INC., A
Nevada corporation,

DISTRICT COURT

CLARK COUNTY, NEVADA

Plaintiff,
CASE NO: A571228
DEPT NO: 13

Defendant.

AND ALL RELATED MATTERS

N e e e e N N e e e e e e

DEPOSITION OF SAMUEL ZITTING
PERSON MOST KNOWLEDGEABLE OF
ZITTING BROTHERS CONSTRUCTION COMPANY
LAS VEGAS, NEVADA

FRIDAY, OCTOBER 27, 2017

REPORTED BY: VANESSA LOPEZ, CCR NO. 902

JOB NO.: 427127
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Page 2 Page 3
1 DEPOSITION OF SAMUEL ZITTING, PERSON MOST 1 INDEX
2 KNOWLEDGEABLE OF ZITTING BROTHERS CONSTRUCTION COMPANY, held 2 WITNESS: SAMUEL ZITTING
3 at Litigation Services & Technologies, located at 3770 3 EXAMINATION PAGE
4 Howard Hughes Parkway, Suite 300, Las Vegas, Nevada, on 4 By Mr. Jefferies 5, 112
5 Friday, October 27, 2017, at 9:00 a.m., before Vanessa : By Mr. Dreitzer 109, 115
6 lopez, Certified Court Reporter, in and for the State of 7
7 Nevada. 8
8 9
9 10 EXHIBITS
10  APPEARANCES: 11  NBMBER PAGE
11  For APCO Construction: 12 Exhibit 1 ZBCI000131-ZBCI000147 13
12 SPENCER FANE 13 Exhibit 2 Second Amended Notice of Taking 30
BY: JOHN R. JEFFERIES, ESQ. Deposition
13 300 South Fourth Street, Suite 700 u -
las Vegas, Nevada 89101 Exhibit 3 ZBC1178 41
1 (702) 408-3400 = Exhibit 4 ZBCI002082, ZBCI002085 41
5 rjefferiesespencerfane. con 16 7ZBCT002078, ZBCI002079,
. ZBCI002089, and ZBCI002086
For Zitting: 17
16 Exhibit 5 Exhibit C to the Ratification 61
WILSON ELSER MOSKOWITZ EDEIMAN & DICKER, LLP 18 and Bid Forms
17 BY: RICHARD DREITZER, ESQ. 19 Exhibit 6 Ratification and Amendment of 61
300 South Fourth Street, 1lth Floor Subcontract Agreement Buchele
18 Las Vegas, Nevada 89101 20 " .
(702) 727-1400 Exhibit 7 E-mail 67
19 richard.dreitzer@wilsonelser . com 21 .
20 Exhibit 8 ZBCI000117-ZBCI000121 77
. 22
Also Present: Lisa Lynn, APCO Exhibit 9 ZRCT002098 88
21 Joe Pelan 2
22 Exhibit 10 APCO00044771 88
23 24
24 Exhibit 11 Stack of Documents 88
25 25
Page 4 Page 5
1 Exhibit 12 APC000044651 89 1 LAS VEGAS, NEVADA; FRIDAY, OCTOBER 27, 2017
2 Exhibit 13 APC000044636 90 2 9:00 A.M.
3 Exhibit 14 NVPE000247-NVPE000248 90 3 ~o0o-
4  Exhibit 15 Amended and Restated Manhattan 92 . .
4 The Reporter was relieved of her duties
West General Construction Agreement ( Po
. 5 under NRCP 30(b) (4).)
Exhibit 16 APC000044625-APC000044627 95 6 Whereupon,
6 7 SAMUEL ZITTING,
Exhibit 17 E-mail from Randy Nickerl 111 8 having been first duly sworn by the court reporter to
7 9 testify to the truth, the whole truth, and nothing but the
Exhibit 18 E-mails 113 ] es
6 10 truth, was examined and testified under oath as follows:
9 11
10 12 EXAMINATION
11 13 BY MR. JEFFERIES:
12 14 Q. Sir, will you state your full name for the record
1B 15 please.
i‘é 16 A Samuel Zitting.
16 17 Q. Have you had your deposition taken before?
19 18 A Yes.
18 19 Q. How many times?
19 20 A. Idon't recall.
20 21 Q. More than five?
21 22 A, Possibly.
ij 23 Q. Okay. So you're familiar with the process?
24 24 A. Yes.
25 25 Q. I'mnot going to waste time going through all of

AA 002903



Page 6 Page 7
1 the ground rules. There are a few that are important to me, 1 Construction, Inc.?
2 but I do want to emphasize -- you understand you're under 2 A. President.
3  oath -- 3 Q. How long have you held that position?
4 A. Yes. 4 A. Rround 25 years.
5 Q. -- and is -- your testimomy today -- as if you 5 Q. Are you an owner of the campany?
6 were testifying in a court of law? 6 A. Yes.
7 A. Yes. 7 Q. Are you the sole owner?
8 Q. If you don't understand my questions, let me know. 8 A. No.
9 I'll try and clarify it for you. If you answer the 9 Q. Who are the other owners?
10 question, I'm going to assume that you understood it as 10 A. Leroy Zitting, Jared Zitting, and William Zitting.
11 asked. Okay? 11 Q. Brothers?
12 A.  Chay. 12 A, Yes.
13 Q. In conversation, we tend to know where the other 13 Q. What type of business is Zitting Brothers in?
14 person is going. So if you let me finish my question before |14 A. Wood framing subcontractor.
15 you start your answer, I'm going to let you finish your 15 Q. I'mgoing to shorthandedly use the temm "the
16 answer before I move cm to my next question. Okay? 16 project.” And when I do, please understand I'm referring to
17 A. Fair enough. 17  the Manhattan West project that brings us here today. Okay?
18 Q. So if I say, Were you through with your answer? 18 A.  Okay.
19 I'm not trying to be rude. I just want to make sure you 19 Q. And unless I specify otherwise, as I use the tem
20 were done, because when I ask my questioms, I have some 20 "project," it will refer to work that I believe Zitting did
21 awkward pauses in my head. And so if you're answering the 21 pre and post APCO being involved with the project. Okay?
22  same way, I just want to make sure we're through with the 22 A.  Okay.
23  answer. Okay? 23 Q. What did you do to prepare for your deposition
24 A. Okay. 24 today?
25 Q. What is your position with Zitting Brothers 25 A. Went over some of the documents that were
Page 8 Page 9
1 provided. 1 MR. JEFFERIES: All.right.
2 Q. Which documents? 2 MR. DREITZER: So it was produced.
3 A. I think -- I think the subcontract was in there, 3 MR. JEFFERTES: Okay. I -- again, for my
4  the schedule of -- the original schedule of change orders 4 purposes, I'mgoing to try and clarify it pre and post
5 that is outstanding and the retention amount owing that's 5 litigation.
6 outstanding. 6 Q. (By Mr, Jefferies) Okay. So while Rich is
7 Q. When you say "schedule of change orders,” what are 7  looking, you looked at the subcomtract, schedule of change
8  you referring to? 8 orders, and then?
9 A. There's a -- somewhere there was produced a list 9 A. Some e-mails.
10 of change orders that we were saying we were still owed for |10 Q. E-mail, okay. Do you recall what the e-mails --
11 when the project shut down. 11  and in asking you all these questioms, I do intend to
12 Q. Is that something that you transmitted to APCO? 12 exclude e-mails with your counsel and discussions you had
13 A. T think it's something that was produced -- 13 with your counsel. So please understand that. Okay?
14 produced in document production. 14 A. Okay.
15 Q. Fair enough. Let me make sure my record is clear, |15 Q. Do you recall what e-mails you looked at?
16 The list that you're talking about, is it something that you |16 A. 1 believe there were some e-mails between my
17  transmitted to APCO prior to the litigatiom? 17 office and Joe -- Joe Pelo (phonetic), I believe. I don't
18 A. T believe so. 18 remember who all was included in the e-mail chain.
19 Q. Do you know how it was transmitted? 19 Q. Do you recall what the subject was?
20 A. I don't without looking at it. 20 A. Getting together final change order amounts and
21 Q. Do you quys, by chance, have a copy of what you're |21 final contract amounts.
22 referring to here today? 22 Q. Would this have been a list or a submission after
23 MR. DREITZER: That's exactly what I'm looking for |23 you revised the labor rate?
24 right now. Let's see if I can -- I do know it had a Bates 24 A. It was actually some e-mails that were dealing
25 stamp number on it. 25  with the labor rate.
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Page 11

1 MR. DREITZER: Go off the record for just one 1 and then a bunch of carpenters under them that were all
2 moment? 2 Zitting Brothers employees.
3 MR. JEFFERIES: Sure. 3 Q. So Roy, if I can call him Roy --
4 (Pause in proceedings.) 4 A. Yeah.
5 Q. (By Mr. Jefferies) You understand, sir, you're 5 Q. Just for clarity, Roy was the most senior persom
6 here today as the corporate designee for the topics in my 6 on your project?
7 PR designation? 7 A. That was on a day-to-day basis. I was more
8 A. Yes. 8 senior, but I wasn't there every day
9 Q. Okay. What was your personal role on the project, 9 Q. Who had responeibility for documenting changes in
10 if any? 10 the supporting cost labor time?
11 A. I mostly managed the office and made sure that 11 A, Roy.
12 change orders and payments were being processed 12 Q. Roy, okay. Have you worked with APCO before?
13 appropriately, and came down, did job walks every couple 13 A. Yes.
14 weeks -- 14 Q. How many times?
15 Q.  Okay. 15 A. T thought we did one other job with APCO. So
16 A. -- to make sure that things were running smoothly. |16 probably just one other job and it was actually successful.
17 Q. So when you say you managed the office, you're 17 Q. Okay. Obviously there were problems on the
18 doing it from your office in Utah? 18 project with the owner, its financing. As you sit here
19 A. Hurricane, yes. 19 today, do you have any complaints of APCD that are unrelated
20 Q. Who -- strike that. 20 to the owner?
21 How did your company staff the project on-site? 21 A.  Yes.
22 A. My brother Roy was the on-site project 22 Q. What are those?
23 superintendent. 23 A. They had a project manager named Shawn that was
24 Q. Okay. 24 absolutely, in my mind, horrible -- what he was doing -- and
25 A. And he had a group of superintendents under him 25  unethical.
Page 12 Page 13
1 Q. What are you referring to? 1 (Exhibit 1 was marked.)
2 A. He would direct -- direct you to do stuff on-site 2 Q. (By Mr, Jefferies) Sir, I'm going to show you
3 and then didn't seem like he was being transparent with the 3 what I've marked as Exhibit 1 to your deposition. Can you
4 owner on the owner's side. And so it seemed like we could 4 tell me what this is?
5 never get approval for the things he was directing us to do 5 A. Looks like a subcontract agreement.
6 1in an appropriate time. 6 Q. Okay. There are handwritten changes in the text.
7 Q. What type of things was he directing you to do? 7 Is that your handwriting?
8 A. The changes that are in question that he would 8 A. I believe these are my initials, but I don't know
9  never approve. 9 if this is my handwriting or not. I don't believe that this
10 Q. Okay. Anything else in temms of a complaint 10 is my handwriting. It's just my initials.
11 against APCO? 11 Q. Would this handwriting have been ingerted at your
12 A. TMo. 12 request?
13 Q. Okay. Did you negotiate the subcontract -- 13 MR. DREITZER: Objection. Calls for speculation.
14 A. Yes. 14 You can answer.
15 Q. -- with APCO? Who did you negotiate with? 15 MR. JEFFERIES: Well, that's fair. Let me
16 A. I believe it was with Shawn and Joe. 16  rephrase.
17 Q. Okay. Are you the person that assumes that role 17 Q.  (By Mr. Jefferies) Do the handwritten changes
18 for your campany? 18 reflect modifications to the subcontract that Zitting
19 A.  Yes. 19  requested fram APCO?
20 Q. How many -- prior to the project, how many 20 A. It appears to.
21  subcontracts would you say you negotiated, estimate? 21 Q. Okay. And is that an SZ that represents your
22 A. In the lundreds. 22 signature?
23 Q. Okay. 23 A, Yes.
24 MR. JEFFERIES: Mark that. 24 Q. Okay. Do you know whose signature that is for
25 (Pause in proceedings.) 25 APCO?
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1 A. 1 domnot. 1 agreeing to what's on that page previous to it. So I didn't
2 MR. JEFFERIES: Who is that? 2 deem it as significant.

3 MS. LYNN: Shawn. 3 Q. Had you or your company done work for Gemstane

4 MR. JEFFERIES: Shawn. 4 prior to the project?

5 Q. (By Mr. Jefferies) Okay. Some of these changes 5 A. We had never contracted with Gemstone, but we had
6 have Shawn's initials next to yours. Scme of them don't. 6 worked on a Gemstone owned project.

7 Do you see that? 7 Q. What is that?

8 A, Yes. 8 A. We had worked on a different project that Gemstone
9 Q. Do you attribute any significance to the fact that 9 owned, but we didn't contract directly with Gemstone before.
10 Shawn did not initial any of those changes -- strike that, 10 Q. What was the name of that other Gemstome project?
1 Do you attribute any significance to the fact that |11 A. Manhattan Condominiums or Manhattan Apartments.

12 Shawn did not initial some of your changes? 12 Q. When was that in relation to the project?

13 A. Idonot, because he still initialed the bottom of |13 A. It was previous to this project by a couple

14 each page. 14 years --
15 Q. Can you explain why he even -- on the same page -- |15 Q. Okay.
16 I'm looking at page 2 as an example -- he would have 16 A. -- if T recall.
17 initialed specifically your change in the right-hand margin |17 Q. Other than Gemstone, had you done work for any of
18  to paragraph 3.1 but not 2.1? 18 Gemstome's principals prior to the project?

19 A. Idon't -- I don't know why he would have done it. |19 A. Other than Gemstone?

20 Q. Did you ever discuss that with him? 20 Q. Yeah, like Alex -- I'm drawing a blank om his

21 A. No, not that I recall. I know that my -- my 21 name. You know who Alex is?

22 changes and markups were done prior to him initialing the 22 A. Edelstein?
23 pages at the bottom. So everything that I marked up 23 Q. Yes. Had you done work for him before?
24  happened previous to him in initialing the bottom of the 24 A. I had done a project, like I said earlier, that he
25 page. So by initialing that page, you're essentially 25 was an owner of, The -- the Manhattan, but that was the

Page 16 Page 17

1 only other one, 1  company files?

2 Q. Did you do any work for Alex or any of his related | 2 A. I don't recall.

3 entities after the project? 3 Q. My question is a little different. Are you aware
4 A. No. 4 of the existence of any such documents?

5 Q. Would you agree that Exhibit 1 to your deposition 5 A. I'mnot.

6 reflects the final negotiated terms and conditions for your 6 Q. Okay. Pursuant to subparagraph 1.3, you

7 work on the project? 7 understood that Zitting was bound to APCO to the same extent
8 A. It would not. 8 that APCO was bound to the owner. Correct?

9 Q. And why do you disagree with that statement? 9 A. Bs far as Nevada law allows.

10 A. Well, it's not the final -- it's not the final 10 Q. What do you mean by that?

11  dollar amount, because it doesn't include any changes that 11 A. I'mnot an attorney, but there's certain statutes
12 were requested throughout, for -- for one -- for instance. 12 that require the contracting parties to be bound to each

13 Other than -- other than that, I would agree that it's the 13 other, regardless of what happens with APCO or with -- with
14 agreement that we settled on. 14  Gemstone.
15 Q. Okay. Pursuant to Article 1.2, prior to starting |15 Q. Give me an example.
16 work on the project, did Zitting review the design documents |16 MR. DREITZER: I'm going to object to the line of
17  for sufficiency and accuracy? 17 questioning as calling for a legal conclusion, but you can
18 A. I would assume we did. 18  answer.
19 Q. That's a yes? 19 MR. JEFFERIES: It did spin off into one.

20 A. Yes. 20 THE WITNESS: For instance, a pay if paid.
21 Q. Okay. And do you recall reporting any issues 21 MR. JEFFERIES: Okay.
22 regarding the design documents to APCO prior to the start of |22 THE WITNESS: Or pay when paid.
23 your comstruction cn-site? 23 MR. JEFFERIES: All right.
24 A. Idon't recall. 24 THE WITNESS: They're welcome to put that kind of
25 Q. Are you aware of any such paperwork in your 25 stuff in writing, but it's not supported by Nevada statute.
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Page 19

1 Q. (By Mr. Jefferies) And did you know that before 1 A. I told you I don't recall what that meant to me at
2 you negotiated and signed the subcontract? 2 the time I signed this.
3 A. I don't recall. 3 Q. Okay. Well, sitting here as the corporate
4 Q. Well, this is -- when did you sign this? Oh 4  designee, what does that mean to you?
5 April 17, 2007. Prior to that time, were you aware that 5 A. What does it mean to me now --
6 Nevada law precluded or somehow dealt with pay if paid 6 Q. VYeah.
7 provisions? 7 A. -- or when I signed it?
8 A. I don't recall. 8 Q. Well --
9 MR. DREITZER: Same objection. Sorry. You can 9 A. Because that's a different question.
10  answer. 10 Q. It is and that's fair. You're telling me you
1 Q.  (By Mr. Jefferies) When did you -- this contract |11 don't recall what it meant to you at the time you signed it.
12 says April of 2007. When did you actually start work on the |12 I get that.
13 project? 13 But sitting here as the corporate designee, what
14 A. I don't recall. 14 does that sentence mean, that subcontractor is bound to the
15 Q. Okay. In paragraph 1.3, tell me what those first |15 contractor to the same extent and duration that contractor
16 two sentences meant to you when you agreed to be bound to 16 is bound to owner?
17 APCO to the same extent that APCO was bound to the owmer? 17 MR. DREITZER: Same objection. It calls for a
18 A. I don't recall. 18 legal conclusion, but you can answer.
19 Q. Okay. Sir, you do realize you're the designee of |19 THE WITNESS: I think it means exactly what it
20 the company to testify about these things? 20 says.
21 A. Ido. 21 Q. (By Mr. Jefferies) How does it relate to AP(O's
22 Q. Okay. And -- 22 cbligation to pay you?
23 A. We covered that earlier. 23 A, I--Idon'tknow. That's --
24 Q. Okay. And you're telling me you can't answer my 24 Q. Okay.
25  question? 25 A. That's above my pay grade.

Page 20 Page 21
1 Q. Now, as I understand it, the work you did for APCO 1 Q0. The last two sentences reference the fact that,
2 was called phase 1, which was Buildings 8 and 9. Is that 2 Any payments to subcontractors shall be conditioned upon
3 right? 3 receipt of the actual payments by contractor from owner.
4 A. I don't recall how they phased it. I know that, 4 Subcontractor herein agrees to assume the same risks that
5 primarily, our scope was in 8 and 9. 5 the owner may become insolvent that conmtractor has assumed
6 Q. For APCO? 6 by entering into the prime contract with the owner,
7 A.  Yes. 7 Do you recall assuming that risk when you signed
8 Q. Would you go to paragraph 3.4 within Exhibit 1. 8 this subcontract?
9 I've got a jump on you guys because mine's highlighted. 9 A. Idon't.
10 Looking at about the third of the way down, it starts, Asa |10 Q. As you sit here today as the corporate designee,
11 condition precedent. Do you see that? 11 do you agree that Zitting assumed that risk of owner
12 A. Yes. 12 nompayment or insolvency?
13 Q. Why don't you read that to yourself. 13 A. Idonot.
14 A.  Okay. 14 Q. Why not?
15 Q. Are you -- strike that. 15 A. Because I -- at this point, sitting here today, I
16 As the corporate representative, you understand 16 have the knowledge of a statute that exists that says the
17 that, to the extent Zitting had outstanding claims -- that 17 pay if paid, which this basically is, is not supported by
18 those were to be listed on the releases that you signed. 18  Nevada law.
19 Correct? 19 Q. You signed a lot of those type of pay if/pay when
20 A. Ididn't -- I didn't have that understanding. 20 paid clauses, haven't you?
21l Q. Do you see that language in paragraph 3.4? 21 A. I don't know.
22 A, Ido. 22 Q. Wouldn't you agree, sir, that in the mundreds of
23 Q. Okay. Did Zitting ever identify any outstanding 23 subcontract forms that you negotiated, that that is a pretty
24 claims, CORs on any of the releases that it signed? 24 standard clause?
25 A. Idon't recall. 25 A. Idon't --
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1 MR. DREITZER: Objection. 1 Q. The bottom of page 3, still within paragraph 3.5,
2 THE WITNESS: -- recall. 2 the subcontract states, Any payments to subcantractor shall
3 MR. DREITZER: Calls for a legal conclusion. 3 be conditioned upon receipt of the actual payments by

4 THE WITNESS: I don't recall. 4 contractor from owner. Zitting agreed to that precondition
5 Q. (By Mr, Jefferies) Would you look at paragraph 5 at the time, Correct?

6 3.5. First two sentences of Exhibit 1 state, Progress 6 A. It appears that it was in the document I signed

7 payments will be made by contractor to subcomtractor 7 when I signed it.

8 within 15 days after contractor actually receives payment 8 Q. So that's a yes?

9 for subcontractor's work from owner. 9 A, Yes.

10 A. Yes. 10 Q. The next sentence, you -- do you agree that

1 Q. Progress payment to subcontractor shall be 100 11 Zitting knowingly assumed the risk that the owner may become
12 percent of the value of subcontract work completed, less 10 12  insolvent?

13  percent retention during the preceding month, as detemmined |13 MR. DREITZER: Objection. Calls for a legal

14 by the owner. 14  conclusion.

15 Would you agree that Zitting agreed to that 15 THE WITNESS: I agree that I signed this document
16 payment schedule for the progress payments? 16 that had this verbiage in it.

17 A. T agree that it's in this contract. 17 Q. (By Mr, Jefferies) Okay. Would you look at
18 Q. Yes? 18 paragraph 3.8. Why don't you take a minute and review that
19 A. 1 agree that it's -- I -- I agree with what you -- |19 provision. Then I'm going to ask you about it.

20 I agree that what you just read exists in this contract. 20 MR. JEFFERIES: Now you're giving me the sniffles.
21 Q. Okay. And that was the payment schedule that 21 MR. DREITZER: Sorry.

22 zitting agreed to at the time, Correct? 22 MR. JEFFERIES: It's all in my head.

23 A.  Rpparently. 23 MR. DREITZER: It's actually allergies.

24 Q. Is that a yes? 24 THE WITNESS: All right. I've read it.
25 A. It appears that that was the case, yes. 25 Q.  (By Mr. Jefferies) Did Zitting agree to this

Page 24 Page 25

1 payment schedule for the retentiom? 1 MR. JEFFERIES: Okay. And that's why I like it

2 A. I signed this document. 2 plugged back in, so you and I know what you're re-reading.
3 Q. Is that a yes? 3 Thank you.

4 A. 1 signed the document. You can take that however 4 Q. (By Mr. Jefferies) You actually -- strike that.
5 you want it. 5 There are five requirements for the release of

6 Q. All right. As the corporate designee for today's 6 retention, subparagraphs A through E. Agreed?

7 deposition, would you agree that, by signing this document, 7 A. It appears to be.

8 Zitting agreed to that payment schedule for retention? 8 Q. And to your -- your change actually clarified the
9 A. T would not. 9 handwritten addition of F, actually. You clarified when a
10 Q. 2And why do you disagree with what I said? 10 building is to be considered complete for purposes of your
11 A. I -- just saying that I signed this document the 11 retention, Right?

12 way -- the way it's stated, the way it's changed. 12 A. It appears so.
13 Q. Okay. I thought I was accounting for that in my 13 Q. Okay. I mean, that is a change you requested.
14 question. So I'm going to have her re-read my questiom. 14 Right?
15 I'mnot trying to be difficult. So -- 15 A. Yes.

16 MR. JEFFERIES: And when you do the transcript, 16 Q. Okay. As we sit here today, have -- strike that.
17 don't just say, Question re-read. Actually plug it in, so I |17 As we sit here today, has Zitting satisfied those
18 have his answer, if you would. You know what I mean? 18 requirements for release of retention?
19 A1l right. I'mgoing to have her re-read my last |19 A. To my knowledge, we did.

20 question to you. Okay? 20 Q. Okay. Let's go through them. Maybe what I should
21 A. Okay. 21 do -- let's book in -- during what dates approximately -- I
22 MS. REPORTER: Let me know if this is the 22 don't need specific, but if you can give me month and
23 question. 23 year -- did Zitting work for APCO on the project?
24 (Question on page 24, line 6 was read back.) 24 A.  Idon't recall.
25 THE WITNESS: Sorry. Yes. 25 Q. Is there somebody else at the company that would
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1 know this type of information? Because this was within the 1 Q. Are you able to testify today -- well, strike

2 scope of my PMK designation. 2 that.

3 A. I'myour quy, but it's been roughly ten years. So | 3 Your addition F to paragraph 3.8, tell me what

4 for me to give accurate dates is difficult. 4 that was intended to mean.

5 Q. And I respect that. The reason we lawyers do PMK 5 A. That was intended to mean that we -- we were

6 notices is because, in my view of the world -- Rich doesn't 6 entitled to being paid our retention when drywall was

7 have to agree or disagree -- you kind of -- it's incumbent 7 substantially complete, not when the entire project,

8 on the person to kind of get prepared to talk about those 8 including landscaping and furniture, was complete, like this

9 topics. 9 contract originally stated

10 So as I -- as you git here today, are you prepared |10 So we were clarifying that, really, the rough

11 or able to tell me when Zitting worked for APCO on the 11  carpentry retention didn't have any right to be held after

12 project? 12 it was all covered wp. And if it's covered up, it's

13 A. To the best of my memory. 13 accepted.

i Q. Okay. Tell me what that is. 14 Q. Okay. And that's your language in subparagraph F,

15 A. I don't recall if we started before 2007 ended on |15 Building is comsidered complete as soon as drywall is

16 this project or if we started in 2008. 16 completed. Right?

17 Q.  Okay. 17 A.  Yes.

18 A. I also don't recall if we did anything for APCO, 18 Q. Okay. Doesn't say "substantially camplete,” does

19 specifically, into 2009 or not. So it's in the time frame 19 it?

20 of 2007 to 2009. 20 A. No, it doesn't.

21 Q. Okay. Now we're getting scmewhere. 21 Q. Okay. So as you sit here today, are you able to

22 A. The bulk of it was 2008. 22 testify as to whether the drywall was complete prior to the

23 Q.  Okay. 23 time you stopped working for APCO on the project?

24 A. So for me to tell you anything more finite than 24 A, I can testify that the first layer, if you will,

25 that, I wouldn't remember. 25  of drywall was complete and the only thing that was, to my
Page 28 bPage 29

1  knowledge, not complete was some soffits in the kitchens, 1 better person to ask that question to.

2 that there was an issue with the assembly -- the fire 2 MR. JEFFERIES: Okay.

3 assembly or something. So they were not done, but they had 3 THE WITNESS: I know the building was covered up

4 done flooring under them and they had even done some 4 with drywall, which was the intent of this -- this change in

5 cabinets in some areas. 5 this contract. So the intent of what was written was

6 And so there was some open soffits that they were 6 complied with.

7 still waiting for clarification or design on. And to my 7 Q. (By Mr, Jefferies) Okay. Did you go to work for

8 knowledge, that's the only thing that was not complete, in 8 CAMCO after APCO?

9  terms of drywall. 9 MR. DREITZER: Objection. Calls for a legal

10 Q. So the bottom line is the drywall was not complete |10 conclusion.

11  when you stopped working for APCO. Correct? 11 THE WITNESS: I remember -- I remember CAMCO

12 MR. DREITZER: Objection. Calls for a legal 12 coming onto the site and we were pretty much done with

13 conclusion. 13 everything in our scope. And I believe they asked us to do

14 THE WITNESS: My belief is that the drywall was 14 a few things for them which we did. I don't remember if

15 complete, but they had to add some more soffit steel. So 15 there was any kind of a formal agreement or anything or any

16 the drywaller was still doing whatever changes he was being |16 understanding that they would be paying us versus APCO

17  directed to do or whatever changes the assembly needed. So |17 paying us. I don't recall any of that, but I do remember,

18 I don't know how -- how to really dice that any different 18  for instance, like, they asked us to put up some safety

19  than that. 19 rails which we complied with. I don't remember what the

20 Q.  (By Mr. Jefferies) So based on your answer, the 20  arrangements were though.

21 drywaller wasn't finished. Right? 21 Q. (By Mr, Jefferies) Okay. One of my topics in the

22 MR. DREITZER: Objection. Misstates his 22 notice -- I think we've got . . . the notice . .

23 testimony. You can answer, 23 MR. DREITZER: Counsel, is that the second

24 THE WITNESS: I'm not -- I'm not the one that was |24 amended --

25 administering his contract. So APCO would be a little 25 MR. JEFFERIES: Yes.
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1 MR. DREITZER: Okay. I've got it. 1 you aware of any photos that would show the state of the
2 MR. JEFFERIES: I'm just going to mark it, just so | 2 drywall when you stopped working for APCO?
3 Igot it tagging along with the depo. 3 A. I don't believe so.
4 MR. DREITZER: So that will be 2. 4 Q. Okay.
5 (Exhibit 2 was marked.) S A. It would be interesting to see how mich of the --
6 Q.  (By Mr. Jefferies) Sir, showing you what I've 6 there's -- the drywaller's scope they had billed APCO for.
7 marked as Exhibit 2 to your deposition, just for the record, 7 Q. Okay.
8 this is the topics. Topic 9. Did you -- it relates to 8 A. I don't know if that's ever been produced.
9 CAMCO. Did you have a ratification agreement with CAMCO? 9 Q. While you -- let's look back at paragraph 3.8 of
10 MR. DREITZER: Objection. Calls for a legal 10 the subcontract, Exhibit 1. We've talked about subparagraph
11  conclusion. 11 A, the completion as you further defined it in subparagraph
12 THE WITNESS: I don't know of any. I don't recall |12 ©P. Subparagraph B was the approval and final acceptance of
13 any ratification agreement with CAMCO. 13 the building work by owner.
1 Q.  (By Mr. Jefferies) How much work did you do after |14 While you were working for APCO, did that occur,
15 APCO left the project for CAMCO or Gemstone? 15 to your knowledge?
16 A. Almost none. Very little. 16 A. I have no knowledge of that.
17 Q. Okay. Were you paid for that work you did after 17 Q. Okay. Next item is, See receipt of final payment
18  APCO? 18 by contractor from owner. Do you have any personal
19 A. I don't believe so. 19 knowledge or information to suggest whether that occurred?
20 Q. Do you have any photographs, video, or other 20 A. I donot.
21  documentation that would show the state of the drywall at 21 Q. ItemD is delivery to contractor fram
22 the point that you stopped work for APCO? 22 subcontractor, all as-built drawings for its scope of work,
23 A. I believe that we've turned over any -- any 23 and other clogeout documents.
24 documentation that we have along those lines, if any. 24 Did Zitting ever satisfy that requirement?
25 Q. Okay. My question was a little different. Are 25 A. Idon't recall.

Page 32 Page 33
1 Q. Do you know? 1 So what I'm going to try and do is ask a question
2 A. I don't recall. 2 that I think that accounts for his comment, that I don't
3 Q. Prior to today, have you seen any records in your 3 have to reask paragraphs -- question about paragraphs B
4 file that would reflect the transmittal of that type of 4 through E. Okay?
5 closeout documentation and as-builts? 5 A. Okay.
6 A.  Not that I recall. 6 Q. As the corporate designee sitting here today, are
7 Q. Subparagraph E, it says, Delivery to contractor 7 you aware of any documentation or other information to
8 from subcontractor, release and waiver of all claims fram 8 suggest that the conditions referenced in B through E were
9 all subcontractors, laborers, material and equipment 9 gatisfied by Zitting?
10 suppliers, and subcontractors providing labor or materials 10 A. I know that every draw request that we put in, we
11  or services to the project. Did you do that? 11 had to submit conditional labors for the period we were
12 A. Idon't recall. 12 submitting from any supplier, sub, and -- and a final for
13 Q. Do you know if you did that? 13 the period previcus to that. So I know that we complied
14 A. Idon't recall if I did or not. 14 with that. I just don't recall specific ones that I've
15 MR. JEFFERIES: Rich, it seems like as the 15 seen.
16 corporate designee, he should be better prepared to talk 16 Q. Okay. And, admittedly, I think the record
17 about some of this -- 17 reflects there are periodic conditicnals and uncenditionals.
18 MR. DREITZER: Well, I think he is prepared and I |18 I get that. You would agree, though, that this subparagraph
19  think that as you -- as you rephrased a couple of questions |19 E in paragraph 3.8 is dealing with a final from your lower
20 before and you got into the topic, he was able to kind of 20 tier people. Right?
21 meet you where you wanted to go on some of the stuff. SoI |21 A. VYes.
22 think if you rephrase it, he may be able to get there. 22 Q. Okay. So since you called out the releases, let
23 MR. JEFFERIES: Fair enough. 23 me make sure my record is clear, Sitting here today as the
24 Q. (By Mr. Jefferies) As the corporate designee -- 24 corporate designee, do you have amy information to suggest
25 trike that. And that's probably a fair clarificatiom. 25 that Zitting satisfied the conditions in B, C, and D of
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1 paragraph 3.8? 1 {Question on page 34, line 9 was read back.)

2 A. I believe that I could go to my files and find 2 THE WITNESS: I'm not aware of any.

3 lien waivers from all the suppliers -- 3 Q.  (By Mr. Jefferies) And then with regard to E,

4 Q. Okay. 4 there are periodic releases that I have seen in the file,

5 A, -- for the draws that we submitted. 5 A.  Ckay.

6 Q. No, I respect that. I -- I carved Eout. E 6 Q. Somy questiom is: Prior to today, do you have

7 relates -- B relates to the releases. Do you see that? 7 any facts, information, documents to suggest that Zitting

8 A.  Yeah, I do. 8 has tendered final releases from its lower tier subs or

9 Q. Okay. So I'm carving those out. I hear your 9  suppliers?
10 words and I understand what you're telling me. So I'm going |10 A. I believe there has been final releases submitted
11  to exclude that. So let me make sure my record is clear. 11  for lower tier suppliers.
12 Sitting here as the corporate designee, are you 12 Q. Okay.
13 aware of any documents, facts, infommation to suggest that 13 A. We actually paid our bills. That's not where the
14 Zitting met the conditions of subparagraphs B, C, and D of 14 problem occurred.
15 paragraph 3.87 15 Q. Sitting here today, do you have any perscnal
16 A. Let me re-read them, 16 Inowledge as to -- well, strike that.
17 (Pause in proceedings.) 17 Describe for me, sir, what you understood to be
18 THE WITNESS: I don't know of any documents that 18  the payment application process on the project?
19 we have in our files that pertain to these sections. 19 A. I understood it to be each month on a designated
20 Q.  (By Mr. Jefferies) All right. So our record is 20 date. We submit progress billing for work that was
21 clear for both of us, I'm going to have her re-read the 21 completed for the previous period. And along with that, we
22 question now that you've reviewed the document and I think 22 submitted conditional waivers from all of our lower tier
23 you're able to answer it. 23 subs and suppliers and then we also submitted final labors
24 MR. JEFFERIES: So, again, plug it in here, 24 for the previous period from -- from the same set of people.
25 MR. DREITZER: Thank you. 25 Q. Okay. And you were paid by APCO or the owner
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1 through funds control? 1 Sitting here as the corporate designee, would you
2 A. Idon't recall how the -- how that was set up on 2 agree that Zitting accepted that payment achedule for change
3 the job. 3 orders?

4 Q. Okay. Do you recall there being a Nevada 4 A. With some changes and modifications, it appears

5 Construction Services that facilitated the release? Is that | 5 that I did.

6 the proper name? 6 Q. Okay. Tell me -- so that our record is clear,

7 MS. LYNN: Mm-hmm. 7 what did you add to that paragraph 3.9?

8 Q.  (By Mr, Jefferies) Release of momey. 8 A. Unless a contractor has executed and approved

9 A. 1 don't recall how this particular job was handled | 9 change order directing subcontractor to pull -- perform

10 that way. 10 certain changes in writing and certain changes have been
1 Q. Okay. Do you recall, over the last approximate 11 completed by subcontractor.
12 two months that APCO was on the project, there was joint 12 Q. What was your intention in adding that language?
13 checks being issued? 13 A. Intention was to state that, if I'm directed to do
14 A. I don't recall that. 14 a change by AP0, then I'm going to get paid for that
15 Q. How -- strike that. 15 change, regardless of whether the owner pays them for it or
16 What was your standard practice for delivering the |16 not.
17 pay applications to APCO? 17 Q. I dom't see the reference to owner payment in
18 A. I believe back then we were just using a good old |18 there, in that language.
19 fax. 19 A. But it was a continuation of the first sentence
20 Q. In paragraph 3.9 of Exhibit 1, it states, 20 in 3.9. So it was finishing that thought that was expressed
21 Subcontractor agrees that comtractor shall have no 21 in 3.9.
22 obligation to pay subcontractor for any changed or extra 22 Q. ©Oh, I see. So you're saying it's a continuation
23 work perfomed by subcontractor, wuntil or unless comtractor |23 of the sentence before or is it -- and I'm not trying to be
24 has actually been paid for such work by the owner. 24 argqumentative. I want to make sure I understand what your
25 Did you agree to that -- strike that. 25 intent was.
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1 A, Yeah, that's why I started with, Unless. 1 use your term -- executed and approved changers from APCO?
2 Q. Okay. So you're -- unless what? 2 A. On some stuff we did. On other stuff, we got --
3 A. Unless subcontractor has an executed or approved 3 we got asked to do -- do the work and we were told that it
4  change order. 4 would be approved and -- by Shawn and told it would be

5 Q.  Okay. 5 approved and told that it was approved, but he would never
6 A. So I was trying to continue the sentence. 6 produce a document showing that it was approved. And so we
7 Q. All right. 7 had that struggle throughout the second part of the project
8 A, The first sentence of 3.9. 8 with him. So verbally, yes, he approved them.

9 Q. So your -- if I understand your testimomy, your 9 MR. JEFFERIES: Okay. I'll make this the last
10 entitlement to a change order could be determined separate, 10 one. Then we can break.

11 apart from whether the owner paid APCO, if you had executed |11 MR. DREITZER: Sure.
12  approved change orders? 12 Q. (By Mr, Jefferies) Given the list of schedule and
13 A. That was my intention here. 13 change orders that you reviewed -- that you contend you

14 Q. My statement is correct, yes? 14 weren't paid for, I assume --

15 A, Yes. 15 A. Yes.

16 Q. Okay. Didyou -- 16 Q. -- okay -- do you have executed and approved

17 MR. DREITZER: Hold on one second. Go -- you 17 change order forms fram APCO on those?

18 don't have to go off. Do you need a break, because we're 18 A. Not on all of them,

13  about at an hour. 19 Q. On some of them do you?

20 THE WITNESS: Yeah, whatever is -- 20 A. I believe so.

21 MR. DREITZER: Do you mind if we take a minute? 21 MR. JEFFERIES: All right. Let's take a break.
22 MR. JEFFERIES: Sure. No, we can do that. 22 (Pause in proceedings.)
23 (Pause in proceedings.) 23 MR. JEFFERIES: Let's go back on the record.
24 MR. JEFFERIES: Let me ask it. 24 Q.  (By Mr. Jefferies) Sir, do you have -- as the
25 Q. (By Mr, Jefferies) Did you get -- I'm going to 25 corporate designee, do you have any informaticm,
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1 documentation, evidence to suggest that APCO was paid your 1 A. I believe we were looking at it earlier.

2 retention that you're seeking in this action? 2 MR. JEFFERIES: Do you mind if we mark that, just
3 A. Not that I know of. 3 because he keeps referring to it?

4 Q. As you sit here today as the corporate designee, 4 MR. DREITZER: No, let me fish it out. For the
5 do you have any documents, facts, informatiom to suggest 5 record, it's document ZBC1178.

6 that APCO received payment for the change orders you're 6 MR. JEFFERIES: Thank you.

7 seeking payment for in this action? 7 MR. DREITZER: Sure.

8 A. Not that I know of. 8 MR. JEFFERIES: Why don't you mark it. I'll see
9 Q. Did you ever prepare any correspondence to APCO, 9 if we can get a copy of it.
10 transmitting claims or change order requests? 10 (Exhibit 3 was marked.)
11 A. I'msorry. Can you re-ask that? 11 (Exhibit 4 was marked.)
12 MR. JEFFERIES: Why don't you read it. I can 12 (Pause in proceedings.)

13 never do it the same twice. So I'm going to have her 13 Q. (By Mr. Jefferies) Sir, showing you what I've
14  repeat. 14 marked as Exhibit 4 to your deposition, have you seen this
15 {Question on page 40, line 9 was read back.) 15 Dbefore today? And by "this,® I will represent to you

16 THE WITNESS: I believe so. I believe they've 16 Exhibit 4 -- I have pulled some -- some handwritten notes.
17  been produced. 17 It's just ome of a few in the file that I saw. And then I
18 Q. (By Mr. Jefferies) A letter where you asserted a |18 also pulled what looked to be, like, field change
19 claim against APCO? 19 directives and change requests that look -- so they're
20 A.  Well, we filed a lien. 20 not -- you can tell by the Bates they're not sequential, I
21 Q. I respect that. I have the lien. Did you ever 21  just pulled some examples to ask you about. Okay?
22 pubmit a written notice of claim to APCO? 22 A. Okay.
23 A. 1 believe we sent them a change order log which 23 MR. DREITZER: OCh, I thought they were.
24 was a claim, yes. 24 MR. JEFFERIES: No, they're not.
25 Q.  Okay. 25 MR. DREITZER: Okay. Glad you mentioned that.
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1 Q.  (By Mr. Jefferies) So please take a mimute and 1 turned over all the source documents we have in our files.

2 look at those and then I want to ask you some gemeral 2 So whatever has been turmed over is what we have. I don't

3 questions about it. 3 believe there's any documentation we've withheld in regards

4 MR. DREITZER: Counsel, would it be okay if I just | 4 to any of these change orders.

5 put the Bates mumber on the record really quick? 5 Q. So if I understand your answer, to the extent this

[ MR. JEFFERIES: Absolutely. 6 type of source document or -- documentation or support for

7 MR. DREITZER: So for Exhibit 4, it's ZBC2082, 7 the amounts in a change order request -- those would be in

8 2085, 2078, 2079, 2089, and 2086. 8 the Bate-labeled documents that have been produced in this

9 MR. JEFFERIES: Thank you. 9 litigation?

10 MR. DREITZER: Thank you. Tharks. 10 A. Correct.

11 THE WITNESS: Okay. 11 Q. Secand page of Exhibit 4 is a field change

12 Q.  (By Mr. Jefferies) Okay. So it's my 12 directive. Actually, pages 2 and 3 of the exhibit are just

13 understanding that, by at least September 6 of '08, Zitting |13 different examples of the same form. Field change

14 was doing work for CAMCO. Would you agree with that? 14 directive. Do you have any similar field change directives

15 A. It appears that way, yes. 15 signed off by APCO for any of the change order requests that

16 Q. Okay. And tell me what the first page of 16 you're seeking in this action?

17 Exhibit 4 is. 17 A. Anything that I have has been submitted as -- in

18 A. It appears to be an accounting of hours spent by 18  the document request.

19  Zitting employees doing change order work that was signed 19 Q. Okay. Go to the last three pages of Exhibit 4 and

20 off by somebody with CAMCO, it looks like. 20  tell me what form that is.

21 Q. Okay. As the corporate designee, do you have 21 A. That's a change request form that's generated in

22 gimilar type of source documents for the change order 22 our software system.

23 requests that you have made against APCO, as are summarized |23 Q. What -- how do you use this form?

24  in Exhibit 37 24 A. We use it as a way to document changes.

25 A. Which is Exhibit 3? Oh, thanks. I believe we've |25 Q. Okay. As you sit here today as the corporate
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1 designee, do you have any such forms issued to APCO for the 1 MR. DREITZER: Right. No, I see that the -- this

2 change order requests that are outstanding in this 2 is roughly a eight- or nine-page exhibit. The cover page

3 litigatiom? 3 has a Bates on it of 2098, but everything else -- it's

4 A. Anything that we have has been submitted in the 4 obviously Zitting paperwork, but it's unBatesed. So I'm

5 document request. 5 assuming it has been produced and I'm assuming it lies

[ Q. Okay. So it would have been Bates labeled and 6 elsewhere in the case, but we don't have Bates numbers for

7 produced prior to today? 7 it at this point.

8 A. Yes. 8 MR. JEFFERIES: That's my assumption as well. I

9 Q. As the corporate designee today, have you seen any | 9 don't want to -- the other thing I will represent to you is

10 change order requests form, field directive form, or field 10 these were not sequential. I pulled these together --

11  notes that would support any of the change order requests 1 MR. DREITZER: Okay.

12 you're seeking from APCO? 12 MR. JEFFERIES: -- so that I could try and make

13 A. I don't recall. 13 some semblance of what I think is the sumary sheet. And we

14 Q. You don't recall seeing any? 14  will have them all together in one.

15 A. Idon't. It's been a long time. 15 MR. DREITZER: Could I ask this just so -- as a

16 Q. The -- vhat is the difference between a quote form |16 favor of -- as you're talking about each document, if you

17 and a change order request fomm? 17 can, you know, refer to dates and amounts just so we can key

18 A. Can you show me a quote form. 18 it back to something that's been Batesed later on. And if

19 Q. Sure. 19 we have that as part of the record, we should be able to do

20 MR. JEFFERIES: Let's mark this. 20 that.

21 MR. DREITZER: Exhibit 5? 21 MR. JEFFERIES: Sure. Fair enough.

2 MR. JEFFERIES: I thirk so. 22 MR. DREITZER: Thank you.

23 Q. (By Mr. Jefferies) Sir, I'm showing you what I've |23 Q. (By Mr. Jefferies) Okay. Sir, I assembled

24 marked as Exhibit 5, which this is an example of -- you'll 24 Exhibit 5. I was going to get to this, but you asked a

25 see same of the Zitting forms, 25 question. If you go -- pick one of these, I believe these
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1 are Zitting Brother bid forms. Is that right? 1 A. But it appears that he was actually summarizing
2 A.  Yes. 2 actual time that was spent.

3 Q. And they say "quote" in the upper right-hand 3 Q. How can you --

4 corner, after -- or before a mmerical designation. Do you 4 A. But I -- I'm just assuming that.

5 see that? 5 Q. That was going to be my question is: How can

6 A, Yes. 6 somebody tell whether this work has been done or not?

7 Q. Okay. What are these forms? 7 Strike that

8 A. These are a field change form or a quote form. So | 8 Procedurally, given your standard practice, if

9 when Roy was asked by APCO to do -- perform a certain 9 this -- if the purported or extra change order work was
10 change, he would swmarize it in this form. And then if 10 actually performed, would you have processed it fram these
11  they told him to go ahead and do the work and -- then he 11 forms that are included in Exhibit 5 into a change order
12 would send these forms to me, and then I would typically 12 request like I have, for example, in Exhibit 4?

13 sumarize it into a change request formm in our system or 13 A. Iwould -- if -- if this -- if -- if this was

14 into a change order form. 14 actually performed, I would either put it into a change

15 Q. Okay. 15  order request or write into a change order.

16 A. So it would eventually get from the field copy 16 Q. And do you have change order -- okay. Strike

17  into the software, basically. 17  that.

18 Q. Okay. So these particular forms, because they say |18 Change order form different than Bates label 2086,
19 "quote" and then some of the language says "bid includes,® 19 within Exhibit 4, or is that your change order form?
20 this is -- this is kind of what your estimate of what this 20 A. That's a change request.
21 change could -- 21 Q. Okay.
22 A. Idon't know if this is reflecting an estimate or |22 A. And a change request -- the only difference,
23 actual time and he was just using a form that said "quote" 23 really, between a change request and a change order is a
24 onit. 24  change request doesn't adjust our contract amount. Once you
25 Q. Okay. 25 switch it into a change order, then that adjusts the
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1 contract amount. So this is a little more preliminary than 1 in its entirety. Okay. Tell me what the first page of

2 a change order -- 2 Exhibit 5 is?

3 Q. The change request -- 3 A. It looks like an Exhibit C to the ratification.
4 A. -- in our system. 4 Submitted change orders.

5 Q. Okay. So the progression would be from the . . . 5 Q. Okay. What ratificatiom?

6 Document has "quote® written on it in Exhibit 5 to 6 A. I do not know.

7 potentially either a change request, like we have in 7 Q. Samebody on the first page of Exhibit 5 has

8 Exhibit 4, or a change order form? 8 been -- has gone through and listed change order requests,
9 A. Correct. 9 and some of them have an AR by them which is APCO

10 Q. All right. Okay. I'm going to came back to this, |10 respomsibility. Do you see that?

11  Exhibit 5, just because I want to understand -- well, shoot, |11 A. Ido.

12 we can do it while we're here. Do you have Exhibit 5 in 12 Q. Do you know what that represents?

13 front of you? 13 A. It appears that it represents somebody's

14 A, Ido. 14  interpretation of which ones were APCO responsibilities.
15 Q. Seen this document before today. Right? 15 Q. Okay.

16 A. I don't recall seeing it before today or before 16 A. I don't know who generated this document

17  the topics. And I actually went over it today, this 17  originally though. I don't recognize it previous to today.
18  morning. 18 Q. Okay. As the corporate designee today, do you
19 Q. Exhibit 5? 19 know if Zitting received payment for those items that are
20 A. VYeah, this (gesturing) document. 20 not designated AR on the first page of Exhibit 57

21 MR. DREITZER: Do you mean the first page or the 21 A. I don't believe so.

22 entire document? 22 Q. Did Zitting submit those items -- strike that.
23 THE WITNESS: First page. First page. 23 Did Zitting submit any of the items on the first
24 Q. (By Mr. Jefferies) I wasn't that nice to send 24 page of Exhibit 5 to CAMVO or Gemstone for payment?

25 over all my exhibits. So you wouldn't have seen Exhibit 5 25 A. I don't recall.
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1 Q. As the corporate designee, do you know if Zitting 1 MR. DREITZER: Okay.
2 recelved any payments from CAMCO or Gemstone after Zitting 2 MR. JEFFERIES: So that's why I'm asking it the
3 stopped working for APCO? 3 way I am
4 A. I don't believe so. 4 Q. (By Mr, Jefferies) I dom't care what you looked
5 Q. Did you agree to reduce your labor rate down to 5 at. I'm just trying to -- for purposes of today -- make
6  $30 per hour for your change order request? 6 sure we're on the same page. So as the corporate designee,
7 A. T saw some documentation in e-mails of such this 7 would you agree that APCO rejected certain change order
8 morning that appears that I did. 8 requests because it objected to your labor rate?
9 Q. Is that a yes? 9 A. Based on an e-mail chain that I read, it appeared
10 A. It appears that I did. 10 that that was the case.
11 Q. Okay. 11 Q. So that's a yes?
12 A. I don't have a personal memory of it, but based on |12 A. I don't have a memory of it. So I'm just going
13 the e-mails that I reviewed, it appears that I did. 13 off of this limited e-mail chain and what was going on in
14 Q. Okay. As the corporate designee, would you agree |14 it. I don't know if there was other conversation had
15  that Zitting agreed to reduce its labor rate to $30 per hour |15 outside. I don't know if somebody got mad and picked up the
16 on whatever the outstanding change order requests were? 16 phone and called and had a discussion. I don't recall that.
17 A. From the -- from the e-mails that I -- the e-mail |17 And the e-mail chain isn't inclusive of -- of a
18 chain that I reviewed this moming, it appears that . . . 18 conclusion, but that looks like that's the direction it was
19 MR. DREITZER: Counsel, could we possibly identify |19 going. And I just -- unfortunately, it's been so long and
20 vhich e-mails we're talking about? I mean, if there's 20 there's so many -- so many phone conversations and so forth
21 e-mails that firm that up, I'd like to have that part of the |21 that -- that I don't have the benefit of recalling.
22 record. 22 Q. Okay. Isn't it true, sir, that as the corporate
23 MR. JEFFERIES: I don't know what -- he keeps 23 representative for Zitting today, that APCO -- whether you
2¢ referring to e-mails. I'm just trying to establish the 24 agreed or mot, APCO did reject same change order requests.
25 fact. 25 Correct?
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1 A. It appeared that they had. 1 moment.
2 Q. Okay. And as a result, Zitting repriced certain 2 MR. JEFFERIES: Sure.
3 change order requests using a labor rate of $30 an hour. 3 (Pause in proceedings.)
4  Correct? 4 Q.  (By Mr, Jefferies) Just while we were off the
5 A. Correct. 5 record, we compared the sumary in Exhibit 3 and the summary
6 Q. Okay. Can you identify any -- well, let's see. 6 in Exhibit 5, and it appears what you're designating as
7 I'm not sure how the list of change order requests . . . in 7 Nos. 22, 23, 24, and 25 on Exhibit 3 are not included in
8 Exhibit3and5... 8 Exhibit 5. Correct?
9 MR. DREITZER: Well, Counsel, I can show you -- I 9 A. Correct.
10 can say that on Exhibit 3, No. 15 for 155,896 -- 10 Q. And just looking at the timing, would you agree
11 MR. JEFFERIES: I'm sorry. One more time. 11 that Change Order Request 22, 23, 24, and 25 were done at
12 MR. DREITZER: Sure. In Exhibit 3, Item 15 for 12 the direction of CAMOO?
13 155,896 -- 13 A. I would come to that conclusion based off of
14 MR. JEFFERIES: Yeah. 14 Exhibit 5 -- is it Exhibit 5? Somewhere I saw some actual
15 MR. DREITZER: -- can be found on Exhibit 5, third |15 CAMOO verbiage.
16 line from the bottom, but I haven't matched them up one to 16 Q. I think it was Exhibit 4.
17 one though. 17 A. Is it Exhibit 4?
18 THE WITNESS: Does anyone know who generated this |18 Q. First page.
19  document originally? 19 A.  Well -- but if you look further in, you've
20 Q. (By Mr, Jefferies) Exhibit 5? 20 got . ..
21 A. The cover of Exhibit 5. 21 MR. DREITZER: Oh, you're right.
22 Q. I can't perscmally represent to you. I found it 22 THE WITNESS: CAMCO somewhere.
23 in your document production. It has your Bates om it. 23 MR. DRETTZER: Actually, in Exhibit 4, if you go
24 A. Okay. 24 to the fourth page in, which is ZBC2079, that's Change
25 MR. DREITZER: Can we go off the record for a 25 Request 24 which -- with a dollar figure of 19,9 and then --

AA 002915



Page 54

Page 55

1 MS. REPORTER: I'm sorry? Which will then? 1 agree, sir, that the items that are designated 22, 23, 24,

2 MR. DREITZER: With -- which -- with a dollar 2 and 25 on Bxhibit 3 were performed after APCO stopped

3 figure of 19,900 that matches up to No. 22 on Exhibit 3. 3 working on the project and after CAMCO came onboard?

4 THE WITNESS: And then going down, you get the 4 A. I would agree with that

5 same thing on the next page, 3750. So it would appear that 5 Q. Didn't you receive copies of correspondence fram

6 these -- these last four changes were done after CAMCO 6 APCO and/or Gemstome -- words to the effect, There's a

7 showed up on-site. 7 dispute between those two parties and APCO was stopping work

8 Q. (By Mr. Jefferies) Okay. Let me make sure my 8 an the project?

9 record is clear. We've got a lot of rambling in there when 9 A. Idon't recall.

10 we read this. Would you agree, sir, that what you're 10 Q. Did you take any steps to confirm what CAMO's

11  showing is Change Order Request 22, 23, 24, and 25 in 11 role was on the project?

12 Exhibit 3 were actually performed for CAMCO? 12 A. I don't recall,

13 A. Performed under their direction. I don't know, 13 Q. Just given the issues on the project, you would

14  contractually, how -- how that works. To my knowledge, I 14 have likely had to have confirmed their involvement before

15 didn't have a contractual obligation to CAMCO. I had a 15 you performed extra work. Correct?

16  contractual obligation to APCO. And so I don't know -- I 16 A. Correct. I just don't recall what their

17 don't know where that -- we did work for the project, work 17  involvement, in my understanding, was.

18  for the project under the contract that I had signed. 18 Q. Was Zitting paid for Items 22 through 25 on

19 And I don't know if I had a real clear 19 Exhibit 3?7

20 understanding of how APCO and CAMCO were interacting with 20 A. 1 don't believe so.

21 each other or if they were interacting with each other, but |21 Q. May save us a lot of time with this question. As

22 it does appear that those were done after CAMCO showed up 22 the corporate designee here today, if I were to walk you

23 on-site. 23 through the individual change order requests that are

24 Q. Okay. Let me -- let me -- I'm going to try and 24  outlined Items 3 through 20, would you be able to explain to

25 account for your answer in this next questiom. Would you 25 me the underlying factual basis as to why it was a change in
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1  scope? 1 No. 7, as per Herschel and Shawn's instructions. So this

2 A. All I could do is rely on the description to lead 2 indicates that the work was done. And it was instructed

3 me to believe what it was, but I would have to have a set of | 3 verbally by John -- by Shawn. So beyond that, I can't

4 plans in front of me to -- to see what was -- what was shown | 4 verify it. From this document, that is.

5 or not shown and what prompted the change. 5 Q. And go to the Quote No. 3, page before it, in the

[ Q. Would you -- okay. So you can't do that sitting 6 amount of $30,412. Can you tell, looking at this, whether

7 here today, other than just reading to me what I can read -- | 7 this work was actually done or is this an estimate?

8 A.  Mm-hm. 8 A. I can tell this work was actually done.

9 Q. -- as the heading. Right? 9 Q. Okay. How?

10 A. Correct. 10 A. Because the description here says, Install,

11 Q. Okay. Do you, as the corporate designee today, 11  tighten screws for 8 and 9 in concrete, as directed by Shawn

12 have the ability to explain to me how the amounts reflected |12 Bounds, in order to eliminate the problem with finishing the

13  in Change Order Request 3 through 20 on Exhibit 3 were 13 concrete around them and having them kicked out of place and

14 calculated? 14 not end up in the wall, This also fixes the problem of

15 A. Without going and finding the supporting 15 having the bolts come up under the studs.

16  documentation, I don't have that ability. 16 Q. Okay.

17 Q. Okay. If you lock at Exhibit 5 -- we can pick an |17 A.  So I know that that work was done. All the

18  example. Go to Quote No. 18 for §3,300. 18  inspections were passed off. The bolts had to be in there

19 A. What page is that? Oh, I'msorry. It'smot ... |19 in order to be passed off.

20 33007 20 Q. Okay. Should there be a change order request

21 Q. Yes. 121 or -- in your system or your files implementing this change

22 A. Okay. I got it. 22 or--

23 Q. Can you tell, looking at this, if this work was 23 A. Not necessarily.

24  actually performed? 24 Q. No? Do you recall that APCO had rejected change

25 A. I cannot, other than it says "presnap lines" on 25 order requests because of a lack of supporting

AA 002916



Page 58 Page 59

1  documentation? 1 that we possibly could have done based on the frustration we

2 A. Idon't recall that. 2 were having from them not -- from Shawn not producing

3 Q. Do you recall the owner receiving copies of -- 3 something in writing for what he was asking us to do.

4 comunications from the owner to APCO, that APCO then 4 Q. Is it your testimomy that, despite your saying

5 forwarded to you, that the owner was requesting further 5 that, you went ahead and continued to do change order work

6 support for certain change order requests? 6 without anything in writing?

7 A. Idon't recall that. Unfortunately, probably for 7 A. There may be some instances where we did changes

8 everyone, in a sense, Shawn Bounds' method was verbal 8 without anything in writing, just verbally. And that's the

9 request, oftentimes, And he, oftentimes, failed to go and 9 frustrating thing about a contract is that verbiage relates

10 put his request in writing. Sometimes it's kind of a 10  to both parties.

11 challenge to get as complete a picture of his changes as 1 Is APCO -- is AP(O denying that this work was

12 would -- otherwise would have. 12 done?

13 Q. Well, you knew from your own change to the 13 MR. DREITZER: Let me -- let's let him ask the

14 subcontract that, in order for you to get paid, you needed 14 questions.

15 to have something signed off om by APCD. Correct? 15 THE WITNESS: Okay.

16 A. That's what the contract states and that's why we |16 Q. (By Mr, Jefferies) That's the nice thing about

17  kept pushing for something wore than verbal. All the way 17 this process is I get to ask the questions.

18  through the job, we kept pushing him to get something more 18 A. Fine.

19 than verbal. Yeah, I'll get it. Yeah, I'll get it. VYeah, 19 MR. DREITZER: We'll have our day.

20 I'll get it. Do the work. I'll get it. Do the work. I'll {20 THE WITNESS: ALl right.

21 get it. All the way through. 21 Q. (By Mr. Jefferies) Okay. Why don't we flip

22 Q. Didn't you reach a point where you actually 22  through these. So you think Quote 3 has been performed

23 advised APCO that you're not performing any change order 23 historically?

24 work unless you get scmething in writing? 24 A. Yes.

25 A. I don't recall, but that sounds like something 25 Q. Okay. I wasn't clear on Quote 18, the next
bPage 60 Page 61

1 one, 3300 bucks. Can you tell? 1 Q. Well, I'mgoing to . . .

2 A. That was performed. 2 MR. JEFFERIES: Let's mark this.

3 Q. Okay. How about Quote 16? 3 MS. LYNN: Yeah.

4 A. That was performed. 4 MR. DREITZER: You need copies? Or we can take a

5 Q. How about Quote 15? 5 minute.

6 A. That was performed. That was per Joe's 6 MR. JEFFERIES: I have --

7  instruction. 7 MS. LYNN: No, we have it.

8 MR. PELAN: Wrong Joe. Joe Dehaas. 8 MR. JEFFERIES: Thank you.

9 THE WITNESS: Oh, you're right. 9 (Exhibit 5 was marked.)

10 Q.  (By Mr, Jefferies) So you're concluding that 10 (Exhibit 6 was marked.)

11  these were performed because what, they have a date? 11 Q. (By Mr. Jefferies) Sir, I'm going to show you

12 A. I'mconcluding they were performed because of the |12 what I've marked as Exhibit 6 and this was in some

13 inscription down here that says who instructed them to do 13  Bates-numbered production.

14 it. And I'm also saying that based on the fact that I know |14 MR. DREITZER: Okay.

15 that the work was completed which allowed the framing 15 Q. (By Mr. Jefferies) But showing you what's

16 portion of the work to be -- receive final inspection pass 16 entitled Ratification and Amendment of Subcontract

17  off. 17 Agreement. This cme is for . . .

18 Q. Looking at the first page of Exhibit 5, I want to |18 MS. LYNN: Buckley.

19 make sure the record is clear. You don't know who prepared |19 MR. JEFFERIES: Buckley.

20 this? 20 THE WITNESS: Really? I wouldn't have never come

21 A. I don't recall who prepared this. 21 to that.

22 Q. Did you see a ratification agreement during the 22 Q. (By Mr. Jefferies) Do you see that?

23 course of the project? 23 A. Ido.

24 A. Idon't recall any kind of a ratification 24 Q. Okay. In fact, if you look at the first page

25 agreement. Ratification of what? 25 under change orders --
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1 A, Mum-hmm, 1 Q. Well, that's why I'm asking the question: Would
2 Q. -- it references, Change orders. And attached 2 the difference be the difference in the labor rate?

3 hereto as Exhibit C are all the change orders that have been | 3 A. I don't know the answer to that right off the bat.
4 submitted by subcontractor to APCO prior to the effective 4 Might be a completely different scenario. I'mnot sure.

5 date of this agreement which will correspond to what I 5 Q. Well, let's lock at -- go to the next ome, Presnap
6 marked as Exhibit 5, the first page. 6 lines.

7 A Okay. 7 A Okay.

8 Q. Which is what prompted the question in my mind: 8 Q. I think it's Item 19 on Exhibit 3 and then Quote
9 Did Zitting have a ratification agreement like Exhibit 6 for | 9 No. 18 within Exhibit 5. That number that looks to be the
10 the project? 10 same scope of work, but it's now been reduced to 3300. Do
11 A. I don't believe so. 11 you see that?

12 Q. Have you ever seen a document form of agreement 12 A.  Yes.

13 like this in relation to the project? 13 Q. And would you agree that is based on the change in
14 A. I don't believe so. 14  the labor rate?

15 Q. Now, if you look at -- would you put Exhibit 3 in |15 A. It would appear to be. I'd have to take a

16 front of you and also Exhibit 5. Put that out of the way. 16 calculator and see --

17  And if you go to the Quote No. 3 within Exhibit 5, it totals |17 Q. If you don't mind --

18 30,412, And if I'm reading the description, it says, 18 A. -- what the labor rate would be.

19 Install, tighten screws. Do you see that? 19 Q. -- if you could back into it. If you're able to
20 A, Yes. 20 answer the question --
21 Q. Does that correspond with Item 20 on Exhibit 3?7 21 A. It appears to be the same change with a different
22 A. Idon't know if it's inclusive of, because the 22 price amount, And I know this one states $30 an hour. So
23 dollar amount changed. So apparently there was some 23 it appears that that's the case. I just -- I haven't done
24 jockeying back and forth between the time this was generated |24 the math backwards to --
25 and the time this was generated. 25 Q. Do you mind?

Page 64 Page 65

1 A. No. It appears that this one was based off of $50 | 1 Q. And why do you say that?

2 an hour for 110 hours and this one is based off of $30 an 2 A. That wasn't my understanding.

3 hour for 110 hours. 3 Q. APCO did reject your change orders. Right?

4 Q. Would you be able to do that same calculation on 4 A. I don't recall.

5 the first cne we looked at for the tightened screws? 5 Q. I thought we went through this.

6 A. Let's try that. It appears that that's the case 6 A. There was some of them that they wanted a

7 as well. 7 reduction in rate; they didn't reject it. And then there's
8 Q. Okay. I don't want to take the time to walk 8 some that were approved. So to throw them all in that one
9 through all of these in Exhibit 5, but the mumbers in 9 basket --
10 Exhibit 5 do appear to be different from what you're showing | 10 Q. Okay.
11 on Exhibit 3, gemerally. Correct? 11 A. -- I don't agree with.

12 A. It -- it appears to be. It appears that there was |12 Q. Fair enough. Which ones do you believe were

13 some reduction in the field that didn't get translated into |13 approved by APCO?

14  the office for work that was completed, on at least some of |14 A. I'd have to go through them individually. I

15  them. 15 assume there was some that they actually approved early on
16 Q. Well, all of the items that I included in 16 that we billed for. And then I believe that there was some
17 Exhibit 5 are all based on the $30 rate, as you've 17 that they approved verbally that we were waiting to bill for
18 calculated it. 18 until they brought their paperwork through which Shawn was
19 A.  Okay. 19  horrible at. So they verbally approved all of them. So
20 Q. Do you see that? 20  when you say "approved," then I have to try to define what
21 A, Yes. 21 that means.
22 Q. Iem't it true, sir, that you understood that APCO | 22 Q. Okay. Would you look at Exhibit 1, the

23  was rejecting your change order request unless and until 23 subcontract.

24  they would get owner approval for those items? 24 A. Okay.

25 A. It is met. 25 Q. Paragraph 5 talks about changes and claims.
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1 A. Which section? 1 do is send them a piece of paper from our side and . . .

2 Q. Five, Page 6. 2 Q. Why did Zitting comply with directiomns that it

3 A.  Okay. Okay. 3 considered to be changes in scope if it wasn't getting

4 Q. Did -- does that comply with paragraph 5.1 and 5.2 | 4 anything in writing?

§ by providing written notice of these claims to APCO? 5 A.  Because he was verbally telling us to do it and

6 A. This documentation shows that we did. 6 verbally telling us he'd get it in writing.

7 Q. Okay. 7 MR. JEFFERIES: No

8 A. And the problem is we couldn't get anything in 8 MS. LYNN: No, I just had it out . . .

9 writing from APCO. So it kind of takes two parties to make 9 MR. DREITZER: This one has the -- okay.

10 a contract work. It's just not fair for APCO to list all of |10 MR. JEFFERIES: Has all the answers on it.

11 the terms of the contract and then not uphold any of the 11 THE WITNESS: Cheat sheet.

12 terms themselves and then hold us liable for that. 12 MR. DREITZER: Is this Exhibit 7?2

13 Q. Describe for me the process that you would go by, 13 (Exhibit 7 was marked.)

14  in temms of what change orders you would bill on a pay 14 Q. (By Mr. Jefferies) Sir, showing you what I've

15 application. 15 marked as Exhibit 7. Appears to be an e-mail exchange,

16 A. Typically we wouldn't bill for any change orders 16 starts on April 2, 2008, Do you gee that?

17 until we've got a change order form from APCO that shows 17 A. Yes.

18  they've adjusted our contract amount. Then we would put it |18 Q. And at the bottom -- Roy, that's your brother? --

19 in our system as a change order which would change our 19 A. Yes.

20 contract amount and then we'd immediately bill for it if it |20 Q. -- is stating one approved change order on this

21 was done. 21 job. If we can't get this resolved in the next week, we

22 Unfortunately, APCO, mostly Shawn, was not keeping |22 will stop all extra work on Manhattan West. Is it your

23 up his end of that process. So it stalled our ability to 23 testimomy that you proceeded with extra work from and after

24 bill them out, but he was still directing us to do 24  April 2, 2008, even without anything in writing?

25 everything and verbally approving them. And so all we could |25 A. T -- we may have gotten some stuff in writing, but
Page 68 Page 69

1 for the most part, we did not get change orders revising our | 1 MS. LYNN: Is it this one . .

2 contract amount from APCO after this date. 2 Q. (By Mr. Jefferies) Do you have proof that you

3 Q. Did you ever bill APCO for retention? 3 delivered the pay application for retentiom to APCO?

4 A. I believe so. 4 A, Idon't recall

5 Q. Did you ever send APCO an invoice or pay 5 Q. Okay. Sitting here today as the corporate

6 application for retentiom while APCO was working on the 6 designee, do you have proof that Zitting delivered an

7 project? 7 application for payment for retemtion to APCO?

8 A. I don't believe so. 8 A. I don't know of proof right -- just from sitting

9 Q. Don't believe so? 9 here, but I'm under the assumption that we e-mailed it to

10 A. I don't believe so. 10  them.

11 Q. Did you ever send any correspandence or 1 Q. E-mail, okay.

12 comumications to APCO indicating that it was your position |12 A. Or, excuse me, faxed prabably back then.

13 that APCO was somehow respomsible for retention to Zitting? 13 Q. Did you -- that's why I was asking the question.

14 A. I believe I sent them an invoice. That would 14 When that amount obviously didn't get paid, did you send any

15 suggest that I feel like they're responsible to pay it. 15 follow-up letter or e-mail to APCO saying, APCO, you're

16 Q. Did you ever send any follow-up e-mail letter 16  scmehow respansible for retention?

17  after you gent that invoice? 17 A. A lien.

18 A. A lien. 18 Q. Other than the lien document?

19 Q. Okay. The lien went to the owner. Right? 19 A. Idon't recall.

20 A. I believe APCO got a copy of it. 20 Q. Are you aware of any --

21 Q. Let me make sure my record is clear. And when 21 A, Idon't --

22 you're -- do you know what date you sent the pay application |22 Q. -- such --

23 for the retention? 23 A.  -- recall any.

24 A. Idon't recall. 24 Q. All right.

25 MR. JEFFERIES: You got this? 25 A. If I was aware of it, I'd recall it,
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1 theoretically. 1 Q. Yep.

2 Q. As the corporate designee here today, are you 2 A. Everything under this period.

3 presently aware of any commmications, letters, e-mails to 3 Q. 5o $20,500 for window ingtallatiom?

4 APCO saying, You owe me retention, you haven't paid it, 4 A. Yes.

5 other than the lien? 5 Q. Is that change order work or . . .

6 A. None that I recall. None that I'm aware of. 6 A. I'mnot sure. The description is cut off, but it
7 Q. I'mgoing to show you, sir, what was previously 7 appears that it is, yes.

8 marked as Exhibits 85 and 86 to Ms. Allen's deposition. 8 Q. The reasom I ask, because it doesn't say changes.
9 MR. DREITZER: Counsel? 9 It just says, Window installation.

10 MR. JEFFERIES: Yes. 10 A. I think it's cut off. I think the description is
11 MR. DREITZER: Go off the record for a second. 11 cut off, but window installation was not in our original

12 MR. JEFFERIES: Yeah. 12 scope. So I would assume it's a change order.

13 (Pause in proceedings.) 13 Q. And you're only billing half, again, some schedule
14 Q.  (By Mr. Jefferies) Okay. Do you have Allen 14 value?

15 Exhibit 85 in front of you? 15 A. Where are you seeing that?

16 A, Yes. 16 Q. Well, if you look at --

17 Q. Tell me what you're billing here, 17 A. Oh, Igotyou. Yeah, we had previously billed

18 A. Looks like we're billing for window installation 18 half. So we were billing the -- the final half.

19  and change orders. 19 Q. When was this work completed?

20 Q. Okay. Can you walk me through the items you're 20 A. I don't recall.

21  billing here? 21 Q. Your -- you didn't sign this pay application until
22 A. On the very last page -- 22 January 30, 2009. Correct?

23 Q. Okay. 23 A. Correct.

24 A. -- down under the first place, it says Subtotal. 24 Q. Why did you wait so long to submit this?
25 And if you go across the top heading, it says, This period. |25 A. I don't recall.

Page 72 Page 73

1 Q. The next item says, Changes to plans, and then you | 1 question?

2 have star AR. Do you see that? 2 THE WITNESS: And I -- yeah, I understand that

3 A. VYes. 3 question. I believe it does.

4 Q. Does that refer to APCO respomsibility? 4 Q.  (By Mr. Jefferies) Okay. Was Exhibit Allen 85

5 A. That appears to be kind of what has been going on 5 the first time that you formally did a pay application for
6 throughout the documents. 6 those change order requests to the tune of 257,957?

7 Q. Okay. So that -- so that my record is clear, that | 7 A. Idon't recall.

8 AR reference, 257,957, is the same AR that is reflected on 8 Q. You have another item, Options on Buildings 8, 9,
9 Exhibit 5. Correct? 9 7 -- that's not being billed this period. Strike that.
10 A. I'd have to do a calculation to see if the two 10 If I go further down, you've got changes to plans.
11  correlate amount-wise. 11  Iooks like it should be GR. Is that right?
12 Q. Well, we can do that. I was trying to -- 12 . Yes.

13 A. Because there's not a total on this exhibit. 13 Q. Okay, Is that Gemstone responsibility?

14 Q. Okay. I was trying to simplify our respective 14 A. That's consistent with some of the -- well, I
15 lives. The AR designation is consistent between your pay 15 don't see GR here. I see APCO. So I don't know the answer
16 application, 509, Allen Exhibit 85, and the AR designation 16 to that.
17  in Exhibit 5. Correct? 17 Q. Well, that's your -- isn't that what you intended
18 A. Appears to be. I just don't know if the dollar 18 by "GR"?

19  amounts correlate. 19 A. I don't know.
20 MR. DREITZER: Counsel, can I just clarify? So 20 Q. What did you mean when you used the term "changes
21 are you asking him whether he's conceding that AR, as used 21  to plans"?
22 in Allen Exhibit 85, stands for APCO's responsibility as it |22 A. That would mean change orders that were -- plan
23 does in Exhibit 5? 23 change orders. So revisions to the plan. So it looks to me
24 MR. JEFFERIES: Yes. 24 like -- and -- it looks to me like everything was split up
25 MR. DREITZER: Oh, okay. Do you understand that 25 between AR and GR and it would -- it would -- it would make
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1 sense that that's a Gemstone responsibility designation. I 1 says, AR equals APCO's responsibility. So I don't see a key

2 just don't know that indefinitely. And that would possibly 2 anywhere that there's anything about that.

3 be a way for APCO to split the stuff that they're paying for | 3 Q. Okay. If I asked you this, I apologize. In Allen

4 in-house and the stuff that they're billing Gemstone for, 4 Exhibit 85, you say Period 2, 6/30/2008. Why did you pick

5 but I just don't know the answer to that. 5 that time period?

6 Q. Okay. But however you did it, it was Zitting that 6 A. I don't know the answer to that.

7 did the AR and the GR designations on Allen Exhibit 85. 7 Q. And do you know why you waited until the end of

8 Correct? 8 January 2009 to submit this pay application?

9 A. Idon't know. I -- and I don't know what the 9 A. Idon't know if this was the first time this was

10 GR -- I don't know for sure what that even stands for., We 10 submitted or not. I may have been repetitively billing it

11 could make assumptions here. 11 with no response. I just don't know.

12 Q. Well -- 12 Q. Are you able to tell me where the 423,654.85 cames

13 A. But I don't know if this is the right exercise for |13 on Allen Exhibit 85 for change orders?

14  assumptions. 14 A. I'd have to do a calculation, but I'm assuming

15 MR. DREITZER: And that also assumes that's an 15 it's those bottom two subtotals.

16 abbreviation, because it's cut off. It could be a whole 16 Q. The 107 and the 316?

17  other word. 17 A. Mn-hmm. That is correct. That's -- that total

18 MR. JEFFERIES: Yeah. Well, let me make sure my 18  correlates.

19 record is clear. I thought we did this earlier. 19 Q. Would the 107,589.30 that is shown for changes to

20 Q. (By Mr, Jefferies) You would agree that it looks 20 plans on Allen Exhibit 85 correspond to the item difference

21 1like it's GR. Correct? 21  in bid set to permitted comstruction set on Exhibit 57

22 A. It looks like it could be an R, yeah. It looks 22 A. Well, that's 155,000 on Exhibit 5. So the dollar

23 like it's GR. I'm just making assumptions as to what that 23 amounts don't correlate.

24 would mean. I don't know who created Exhibit C in 24 Q. I respect that. I'm asking because I don't see

25 Exhibit 5, but at the bottom they gave a little key that 25 any other reference to plan changes on your itemization of
Page 76 Page 77

1 outstanding change order requests either on your Exhibit 3 1 A. It appears so, yes.

2 that we marked today or Exhibit 5. Would you agree? 2 Q. What are you billing in this pay application?

3 A. That's probably because it wasn't outstanding. It | 3 A. Retention.

4 was approved, potentially. 4 Q. 1Is this the first time you've sought to bill

5 Q. Okay. Maybe I'm not being clear. I'm just trying | 5 retention?

6 to find an apple to an apple. 6 A. Idon't know the answer to that. I don't recall.

7 A. Ckay. 7 Q. What documentation do you have to confirm how much

8 Q. I recognize the dollars don't tie out, but 8 you've been paid on the project?

9 topically and substantively, are those the same claims, if 9 A. I believe any documentation that I would have for

10 you will -- the difference in bid set to permitted 10 that would have been submitted in document request.

11 construction set depicted on Bxhibit 5 and what you've 11 MS. LYNN: What's the date on the document . . .

12 billed a8 changes to plans for 107,000 on Allen Exhibit 85?7 12 MR. JEFFERIES: Before that, I think.

13 A. I don't know the answer to that. 13 (Exhibit 8 was marked.)

14 Q. Okay. In looking at Allen Exhibit 85, how much 14 Q.  (By Mr. Jefferies) Sir, showing you what I've

15 had you been paid as of January 30, 2009? 15 marked as Exhibit 8 to your deposition, can you identify

16 A. I don't think this reflects how much I've been 16 that for me, please.

17 paid. I think it reflects how much I've billed. So I don't |17 A. Looks like a statement of account for the

18  think I can answer that question from this document. 18 Manhattan West project.

19 Q. Okay. Let's look at Allen Exhibit 86. Now you're |19 Q. Are these -- well, the first page shows an invoice

20 showing the billing period still under Application No. 509, |20 dated 6/30/2008 for 347,441.67. Do you see that?

21 but you're showing November 30, 2008. Do you know why you |21 A, Ido.

22 picked that date? 22 Q. That's the number reflected in Allen Exhibit 85.

23 A. Idom't. 23 Right?

24 Q. But you signed this document cn January 30, 2009. |24 A. Yes.

25 Correct? 25 Q. And it wasn't billed om June 30, 2008, was it?
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1 A. Idon't believe it was. I believe that it's an 1 Q. Exhibit --

2 error. When you go in to create an invoice, you -- you can 2 A. And I don't know who created this (gesturing

3 change the period. 3 document. So this (gesturing) document says AR equals

4 Q. Okay. 4 APQO's responsibility. So I don't know if -- if we sent all

5 A. And I believe someone failed to do that. 5 the changes into AP0 and they -- they intermally sorted and

6 Q. Now, if you go to the second page of Exhibit 8, 6 decided, Okay. This one goes to the owner, this one's us,

7 this doesn't have the cutoff on some of the letters we were 7 this is owner, this is us, sent this back to us and said,

8 looking at earlier. Is this a summary of all of the 8 Bill these in separate line items, so that we can bill the

9 outstanding change orders in your mind? 9 owner for this one. I just don't recall that. That seems

10 A. It appears to be. 10 logical.

11 Q. Okay. Can you -- the first item is window 11 Q. Okay. I didn't want to interrupt you, but in your

12 installation. And I'm not asking you this to be cbnoxious. 12 answer, you were pointing to this document. You were

13 Is there any way that you can find that reference in either |13 pointing to Exhibit 5. Right?

14 Exhibit 3 or 5 or was it a prior change order that was 14 A, Yes.

15 actually signed? 15 Q. Okay. As the corporate designee here today, would

16 A. I believe it was one that actually did get sent 16 it be reasonable for us to conclude that the AR, as used in

17  all the way through the system. 17 Zitting's internal accounting, corresponds to those items

18 Q. Okay. 18 that you're designating as AP(O's responsibility, consistent

19 A. So it wasn't hanging out there. 19  with Exhibit 5?

20 Q. Okay. Item No. 2 is changes to plans and it has 20 A. I would say yes.

21 the AR. Now, this is your terminology in your system. So 21 Q. Okay. The next item in Exhibit 8 in the change

22 that's APCO respomsibility, in your mind. Right? 22 order sumary says, Options at Buildings 8 and 9. Is there

23 A. I don't know where that came from. I don't know 23 a corresponding item in Exhibits 3 or 5 or do you believe

24 if that came off of this document, and I was just trying to |24 that to be a change order?

25  conform with this document. 25 A. I believe that to be something that was actually
Page 80 Page 81

1 processed through and our contract amount increased on 1 this show that Zitting was paid on the project?

2 APCO's books. 2 A. This document shows that we paid 3. -- $3,282,849.

3 Q. Okay. 3 Q. Okay. Which ties out pretty closely to the dollar

4 A. So I don't believe that it would have a reason to 4 amount on the less previous certificates for payment of

5 be on either of these lists. 5 Allen Exhibit 65. Correct?

6 Q. Three and five? 6 A. Correct.

7 A. Correct. 7 Q. Okay. So given the fact that those two numbers

8 Q. Then the last item is -- well, strike that. 8 tie out, would it be fair to conclude prior to the July --

9 Before I -- the APCO responsibility -- strike 9 strike that.

10  that. 10 Given those two payment mumbers, between

n Item No. 2 that has the AR designated on page 2 of |11 Exhibit 8, page 3 and Allen Exhibit 85, that, in fact,

12 Exhibit 8 -- when we take a break for lunch and so we don't |12 Zitting was paid everything that had billed prior to

13 have to do it on the record, would you all be willing to at |13 November -- excuse me, prior to January 30, 2009?

14 least see if that 257,957 ties out to the ARs on Exhibit 5? 14 MR. JEFFERIES: Can you fix that? Fix that.

15 A. Yes. 15 Q. (By Mr, Jefferies) Correct?

16 Q. Okay. And which brings me to the last item and 16 A. It shows there's an open amount of 750,807.

17  that was changes to plans, GR cn page 2 of Exhibit 8. And 17 So. ..

18  I'm -- still have this lingering question as to whether that |18 Q. I get that. I'm asking a different question.

19 topical, slash, substantive issue is the item that was 19 Given the fact that the numbers for payments received

20 priced out at 155,896. So I'm rambling. I don't even think |20 correspond, wouldn't it be fair to conclude that prior to

21 that's a questiom. 21  you signing Allen Exhibits 85 and 86 an or about January 30,

22 Does any of this refresh your recollection as to 22 2009, that everything you had submitted in the pay

23 whether those two tie out? 23 application had been paid?

24 A. It does not. 24 A. I don't think that I would draw that conclusion.

25 Q. Okay. If you go to page 3 of Exhibit 8, what does |25 1I'd rather go and look up actual cash receipts and come to a
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1 number based off of that, in case there's an accounting 1 I want to make sure our record is clear. Your phase 1 that
2 error with accounts -- with the receivables. We may have 2  brought us to this point was your work on Buildings 8 and 9
3 been paid more than that at that point. I mean, payments to | 3 under the APCO subcomtract. Correct?
4 date, 3.2. As of 2 -- 4/6 of 2010, it seems too low on a 4 A. VYes.
5 $14 million contract. 5 Q. Okay. So I'm ghowing you a document. APCO's
6 Q. Well, as far as APCO goes, your -- the scope you 6 position is that the original contract amount, based an your
7 did -- worked on for APCO was only Building 8 and 9 and 7  subcontract pricing, was 3 milliom --
8 that -- 8 A. 310.
9 A. That was 14 million. 9 Q. -- 610,000, Do you agree with that?
10 Q. -- original scope -- 10 A. I'd have to go back and verify it, because I'm --
11 A. No. 11 I've got the contract set up for the full 14,400,000.
12 Q. -- was approximately 3.6 million -- 12 So. ..
13 A. Oh, I'msorry. Where is the subcontract? 13 Q. Can you confirm it based on page 16 and 17 of
14 MR. DREITZER: Exhibit 1. 14 Exhibit 1?
15 MR. JEFFERIES: Or 3.2. 15 A. So how does Building Type 4 and 5 correlate with
16 THE WITNESS: Where is the amount? What page is 16 Buildings 8 and 97 Does anyone know? Was Buildings 8
17  your dollar amount on, Joe? 17 and 9 Building Type -- Building Types 4 and 5?
18 MS. LYNN: I think 16. 18 Q. If he answers, I'll have to swear him in. So we
19 MR. JEFFERIES: Sixteen. 19 can do it off the record.
20 THE WITNESS: What am I missing? I'm seeing a 20 A. I was just thinking out loud. I was talking out
21  $14 million contract here. 21 loud. So 3.6 -- 311. What was that amount that APCO was
22 Q. (By Mr, Jefferies) Well, I think you're right. 22 claiming?
23 When you -- when you factor in all the buildings, but -- 23 MR. JEFFERIES: Oh, let's go off the record. Do
24 A.  So you're referring to Buildings 8 and 9? 24 you mind?
25 Q. Yeah, but I don't want to talk you into amything, |25 MR. DREITZER: No.

Page 84 Page 85
1 (An off-the-record discussion was had.) 1 Q. Okay.
2 Q.  (By Mr. Jefferies) Sir, while we were off the 2 A. Everything else I show as paid.
3 record, we had a discussion about -- while you're pricing in | 3 Q. Okay. That's why I asked you this the way I did.
4  the original scope of Exhibit 1, the subcontract included in | 4 Then I'm going to close this out, we'll go grab something to
§ excess of $14 million, you would agree that your original 5 eat real quick.
6 scope, as directed, anly included Buildings 8 and 9 which 6 A. Okay
7 would be one Building Type 4 and two Type 5? 7 Q. So given your amswer, Allen 80- -- Exhibit 85, it
8 A.  Yeah, that's my understanding. 8 shows almost the exact amount that you -- showing you got
9 Q. Okay. For an approximate 3,600,000 original 9 paid in Exhibit 8. Right?
10 contract price for phase 17 10 A. That is correct.
11 A. That's what it appears to me, yes. 1 Q. Okay. Given that fact, doesn't that confirm to
12 Q. All right. So we started down this path because I |12 you that, as of January 30, 2009, you have been paid
13 get these thoughts in my brain, but to fim up that -- you 13 everything you had invoiced in a pay applicatiom prior to
14 had been paid $3,282,849 as of April 6, 2010, the date of 14 your issuance of Allen Exhibits 85 and 867
15 Exhibit 8, which -- 15 A. That would appear to be the case.
16 A. Sorry. Which exhibit? 16 Q. All right. Okay. I -- before we end, let's
17 Q. Eight, 17  finish Exhibit 8. Go to the next two pages. Am I
18 A. That appears to be correct. 18  understanding that, in fact, Zitting has written off the
19 Q. Which, given the billings, Allens Exhibit 85 19  retention and the change order billings?
20 and 86 would mean you had been paid everything you had 20 A. It appears that I made a note of such. I don't --
21 submitted in a pay applicatiom. Correct? 21 I'd have to verify whether that actually happened on our
22 A. Up to this point, correct. 22" books or not.
23 Q. This point being April 6, 2010? 23 Q. That's what you're showing here. Right?
24 A. The only -- the only things that I show open are 24 A, It appears that that was -- that's what I was
25 these -- are Exhibits Allen 86 and Exhibits Allen 85. 25 shown, but I'd have to verify if that happened or mot.
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1 Q. What would you need to look at, because it 1 MR. JEFFERIES: Let's go off the record.

2  actually looks like it's being dome here in this aging 2 (A lunch recess was taken.

3 detail. Would you agree? 3 Q.  (By Mr. Jefferies) Okay. Sir, while we were off

4 A. It locks like the aging detail's showing a 4  the record for our lunch break, I had shown you my cheat

5 write-off of 403,365. 5 gheet that's included in my version of Exhibit 5, and I will

6 Q. Okay. That would be the retention? 6 represent to you that what we did is we had Mary Jo put the

1 A. T believe that number correlates with retention. 7 corresponding August 8th, 2008, quote from you, from

8 Q. Okay. And then go to page Bates label 120 within 8 Zitting -- that, to my understanding, is based on the

9 Exhibit 8. It locks like that 347,441 for change orders 9 $30-an-hour rate and those quotes are what I've included in

10 has, in fact, been written off. Correct? 10  Exhibit 5.

11 A. It appears that way. 11 So I know it's not fair to ask you this today, but

12 Q. Okay. All right. 12 as I understand it, based on our discussion off the record

13 A. The thing I would have to verify is our tax 13 you-all will confirm or look at this and get back to me

14 returns to make sure that, in terms of IRS purposes, it 14 on -- because, by our calculation, even the 257 in

15  truly was written off. It appears that -- that it was on 15 Exhibit --

16 this document, but I'd have to verify. 16 MR. DREITZER: Five?

17 Q. Okay. Let's grab a quick bite. If you guys -- 17 MR. JEFFERIES: -- 8 --

18  before we go off the record, if you quys could -- if you 18 MR. DREITZER: Oh, 8.

19 wouldn't mind -- looking at Exhibit 5 and seeing if the ARs |19 MR. JEFFERIES: -- would actually -- using your

20 equate to the mmbers you were showing on Exhibit 8. 20 revised pricing -- go down to 176. That's -- you don't have

21 A. Okay. 21  to respond to that. That's just me popping off for the

22 Q. 2nd what I will do ig make the corresponding 22 record.

23 comitment to go through my stack of remaining documents, 23 MR. DREITZER: Okay.

24  peeing how much I truly need or what I can save for trial. 24 MR. JEFFERIES: Okay.

25 THE WITNESS: Okay. 25 MR. DREITZER: I understand how you get there. We
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1 need to run through it. So we'll do that. 1 page.

2 (Exhibit 9 was marked.) 2 MR. DREITZER: Oh, by the way, I should -- while

3 (Exhibit 10 was marked.) 3 we're on the record, I do want to raise the same concern

4 Q. (By Mr. Jefferies) Sir, showing you what I've 4 about this not having been Batesed anywhere, but, you know,

S marked as Exhibit 10. 1Is -- it's Mr. Pelan's letter of 5 we're confident it's got to be in the record somewhere with

6 April 18, 2008. I think I alluded to this earlier. Do you 6 a stanp on it.

7 recall seeing this before today? 7 MR. JEFFERIES: Well, I hope so. Obviously,

8 A. Let me read it real quick. I don't recall seeing 8 that's -- he's confirmed that's Roy's signature. So I don't

9 this, 9 think there's any question that --

10 MR. JEFFERIES: Okay. Let's do this one. 10 MR. DREITZER: Well, there's no -- yeah, I mean, I

11 [Exhibit 11 was marked.) 11 get that, but I just -- the issue is that if it had never

12 MR. DREITZER: Thanks. 12 been produced before today, that's my concern, but we'll see

13 Q. (By Mr, Jefferies) Sir, showing you what I've 13 where it turns up.

14 marked as Exhibit 11, is that your signature? No, that's -- |14 THE WITNESS: I don't recall seeing this before

15 A. That's my brother Roy's -- 15 today.

16 Q. -- Roy's. 16 MR. JEFFERIES: Okay.

17 A. -- signature. 17 (Exhibit 12 was marked.)

18 Q. Roy's. 18 Q.  (By Mr. Jefferies) Sir, showing you what I've

19 MS. LYNN: Roy's signature. 19 marked as Exhibit 12, You know what, I'm going to

20 Q. (By Mr. Jefferies) Do you recognize that being 20 withdraw 12,

21 Roy's signature? 21 MR. DREITZER: Okay.

22 A. Yes. 22 Q.  (By Mr. Jefferies) dJust leave it in, I'm mot

23 Q. Okay. Have you seen this before today? 23 going to ask you about it. There's a cleaner one that's

24 A. Let me look through it. 24 more worth our time, And let's go with this cme.

25 Q. Not all of them are yours, if you go to the next 25 MR. JEFFERIES: Could you be a little quicker next
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1 time, 1 Q. Just confirming --

2 THE WITNESS: Chop, chop. 2 A. VYes.

3 MR. JEFFERIES: Man, why don't you just do this. 3 Q. Tell me if you've seen this before today.

4 (Exhibit 13 was marked.) 4 A. I don't recall seeing this.

5 Q. (By Mr. Jefferies) Sir, showing you what I've 5 Q. Does it refresh your recollection as to amy --

6 marked as Exhibit 13, is that your signature? 6 well, strike that.

7 A. Yes. 7 You'll notice in the e-mail Gemstome says, We're
8 Q. Okay. Tell me what this is. 8 going to start reaching out to the subcontractor to try and
9 A. It's a lien. Unconditional lien waiver -- 9 resolve change orders, et cetera. Does it refresh your

10 Q. Up through what date? 10 recollection as to discussions you may have had with

11 A.  -- upon progress payment. Through May of 2008 is |11 Gemstone about same of your change order requests?

12 what it says. 12 A. It doesn't.

13 Q. And did you make any attempt to itemize amy 13 MR. DREITZER: Counsel, while we're on the record
14 pending or unresolved claims or change order requests? 14 on this one, it looks like it references an attachment. Do
15 A. It doesn't appear that I did on this document. 15 we know what -- do we have that or know what it is?

16 Q. Would you have dome so in any corresponding 16 MR. JEFFERIES: I don't have it with me.

17 letter, e-mail, transmitting Bxhibit 13 to APCO? 17 MR. DREITZER: Okay.

18 A. Idon't -- Idon't recall. I -- I could have. 18 MR. JEFFERIES: We didn't copy it.

19 (Exhibit 14 was marked.) 19 MR. DREITZER: Okay. I just wanted to note that.
20 Q.  (By Mr, Jefferies) Sir, showing you what I've 20 Q.  (By Mr. Jefferies) Do you recall after APCO left
21 marked as Exhibit 14, for the record, is an August 12, 2008, |21 that the permits -- I don't Jmow what the right word is --
22 e-mail from Gemstome to various subcontractors. And if you |22 were rescinded or cancelled in APCO's name for the project?
23 look a couple of lines from the bottom, you'll see Roy 23 A. I don't recall anything about that.

24 Zitting, See that? 24 MR. JEFFERIES: Let's do this one.

25 A. Oh, yeah. 25
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1 (Exhibit 15 was marked.) 1 know why I want to say that. Strike that.

2 Q.  (By Mr. Jefferies) Sir, showing you what I've 2 Does that refresh your recollection as to amy

3 marked as Exhibit 15, which I'll represent to you is the 3 discussions you may have had with Gemstone and/or CAMCO in
4 executed agreement between Gemstone and CAMCO after APCO 4 August 2008 about continuing on after APCO?

5 left the project. Do you see that? 5 A. Does not.

6 A. That's what -- if that's what you represent. 6 Q. Okay. If you go to page 6 of the agreement,

7 I... 7 Exhibit 15, paragraph 5.02, you'll see a campleted work

8 Q. I will represent -- it is -- you can tell on the 8 reference. And the document says, Set forth on Exhibit E

9 first paragraph -- Gemstome and CAMCD. It's signed on 9 hereto is an update of the status of the work as of the

10 page 19. 10 effective date. Then if you would, sir, go to Exhibit E.
1 A. Okay. 11 It's found on page 26 of Exhibit 15.

12 Q. Have you seen this document before today? 12 A.  Which building did we decide I was working on?

13 A, Never. 1 Q. Well, that's what I was going to ask you. I think
14 Q. Okay. If you go to the second page, it talks 14 we --
15 about third party service providers, and you will mote that |15 MR. JEFFERIES: VYeah, but . . .
16 there is a list of third party service providers that the 16 Q.  (By Mr. Jefferies) I believe it's 8 and 9.
17 general contractor is to engage to continue working on the 17 A. Okay.
18 project in Exhibit C. 18 Q. My question was: Did you do any work on
19 If you go to page 23 within the exhibit, you'll 19 Buildings 2, 3, or 7?
20 see a listing of existing third party service providers. 20 A. There's a potential that I installed some windows
21 And you'll see Zitting Comstructiom at the bottom. Do you 21 in one of the other buildings. I just don't know right now.
22 see that? 22 Q. Okay. Go to page 27. And, again, I've got a head
23 A, Ido. 23 tart on you., Mine's highlighted, but if you look under
24 Q. Does that refresh your recollection as to any 24 Buildings 8 and 9, you'll see references to drywall.
25 discussions you may have had with Gemeo [sic] -- I dom't 25 A. Okay.
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1 Q. And there's same percentages complete for the 1 A. That would be drywaller.

2 various floors in those two buildings, 8 and 9. 2 Q. Okay.

3 A. Okay. 3 MR. JEFFERIES: Let's mark this.

4 Q. Continuing on to the next page, 28, under 4 (Exhibit 16 was marked.)

§ Building 9, it says, Corridors, drywall has not started. 5 MR. DREITZER: Sixteen?

6 First floor corridor lid framing is 70 percent camplete and 6 Q.  (By Mr. Jefferies) Sir, I marked as Exhibit 16

7  then the drywall itself is shown as being 55 to 70 percemt 7 what I believe is a payment -- well, strike that.

8 complete depending upon the building. 8 Why don't you tell me what Exhibit 16 is.

9 My question to you is: Sitting here as the 9 A.  Looks like some sort of accounting report on a

10 corporate designee for Zitting, do you have any facts, 10 couple checks that were cut to Zitting for the Manhattan

11 documents, or information to rebut these purported 11 West project and then a copy of a check that corresponds.

12 percentages of campletion for the drywall on Buildings 8 12 Q. If you go to the last page, I think I need to

13 and 9? 13 clear up the record, because I was mistaken when I read your
14 A. Idon't. I can't help but notice that it shows 14 pubcontract pricing in those pods we went over --

15 framing complete on both Buildings 8 and 9 too. 15 A, Mn-hmm.

16 Q. Did you have -- did you do any of the soffits -- 16 Q. -- toget to the -- if you look at the top of the
17 framing for the soffits? 17  third page of Exhibit 16, it shows lump -- one lump sum for
18 A. Idon't recall. That could have been done by the 18 Building 8, Building 9 at 1,805 million. The total ig

19  drywaller, light gauge steel. 19 3,610,000. Would you agree that's how your original phase 1
20 Q. Then how about the shafts? Did you do any framing |20 contract price was arrived at?
21 for the shafts? 21 A. I'd have to go back in this contract. This number
22 A. That could have been drywall, light gauge steel. 22 is different than these two added together.

23 It typically is. 23 Q. It is, I think I screwed the record up when I

24 Q. If I asked you this, I apologize. How about first |24 psaid that earlier,
25 floor lid framing? Is that something you would do? 25 A. T would -- I would have to say that this looks
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1 like how the contract amount was derived. 1 previously drawn . . .

2 Q. Okay. Let me make sure my record is clear. Your 2 Q. In which ane?

3 phase 1 pricing under the subcontract for Buildings 8 and 9 3 A, In--

4 totaled $3,610,000 based on one building each at $1,805,000. 4 MR. DREITZER: Allen 85.

5 Correct? 5 THE WITNESS: Eighty-five.

6 A. Correct. 6 MR. JEFFERIES: Okay.

7 Q. All right, 7 Q. (By Mr., Jefferies) I guess what threw me -- why
8 A. Previous to change orders, of course. 8 is it showing up in Exhibit 87 Do you know?

9 Q. Sure. 9 A. It's just an approved change order log.
10 A. And then I'm noticing here, Install windows on 2 10 Q. But --
11 and 3. So I did do some work on other buildings, as I had 11 A. It's not talking about payment status in
12 thought. 12 Bxhibit 8.

13 Q. Okay. Which I wanted to ask you. You're getting |13 Q. All right.

14 this check for $33,847. Does this resolve the 17,000 that 14 A.  So they did actually approve some change orders
15 you were shown as owed in Exhibit 87 15 and it's reflected in Exhibit A -- 8 in writing and the rest
16 A. Which page are you referring to? 16 were just verbally approved and in the process of approval.
17 Q. Page 2 of Exhibit 8 shows -- 17 Q. Okay. Exhibit 5. I know you told me that you
18 A.  Well, this isn't saying what's owed. It's saying |18 didn't prepare it. Did you have negotiations concerning
19 what's approved. 19 Exhibit 5 with CAMCO and/or Gemstone?
20 Q. But I'm-- I guess my point is, through 20 A.  Idon't recall any at this time.
21 Exhibit 16, if I'm reading this correctly, you were paid 21 Q. If you had received verbal directions from Shawn,
22 the 17108, 22 did Zitting ever follow up with any type of e-mail

23 A. It appears that's the case. 23 confimmation or -- or letter or fax?

24 Q. Okay. 24 A. I think that these work orders we've been

25 A. VYeah, it shows it in this draw request it was 25 discussing is evidence that we did follow up in writing.
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1 Q. Okay. Prior to performing the work, would you 1 were the ones that were approved. And the ones that were
2 have -- would Zitting have -- strike that. 2 still being disputed were in the little worksheets that
3 Would it have been Zitting's company practice to 3 we've been looking at.
4 confim verbal directions to perform what you consider to be | 4 MR. JEFFERIES: I'm not going to mark this.
5 extra work prior to the work being performed? 5 MR. DREITZER: What is it?
6 A. Not always. 6 MR. JEFFERIES: It's your complaint for
7 Q. Okay. Did you -- did Zitting do that on this 7  foreclosure.
8 project? 8 MR. DREITZER: Okay.
9 A. Do what? 9 MR. JEFFERIES: Exhibit 1.
10 Q. Send a fax, letter, e-mail confiming verbal 10 MR. DREITZER: Mm-hmm. You're going after the
11  direction before you did the work? 11  date it was recorded? I mean, we can stipulate that it was
12 A. Not always. 12 recorded on December 23rd of 2008. So . . .
13 0. Are you aware of any? 13 MR. JEFFERIES: The lien?
14 A. None that I can think of right now. 14 MR. DREITZER: Yeah, the lien. Mechanics lien.
15 Q. Iem't it true, sir, that you filed the lien before |15 Yeah, that's when it was recorded.
16 you billed APCO for the retention in those change orders, 16 Q. (By Mr, Jefferies) Given that stipulation, would
17 Allen Exhibits 85 and 86? 17  you agree that you recorded the lien before you billed
18 A. Idon't recall the date of the lien. 18 retention in change orders to APCO in a pay application?
19 Q. Did you ever provide APCO with actual invoices for |19 A. There may have been a previous pay application
20  the materials you used for claimed extra work? 20 sent to them previous to this one. I don't know, but that
21 A. Idon't recall, I don't recall being asked for 21 certainly is previous to the date that's on these two pay
22 them. 22 applications. The date on these is Jarmary 30th, 2009.
23 Q. How did you track disputed change order requests 23 Q. Why would you have dane Allen Exhibits 85
24  in your accounting system? 24 and 86 -- i.e., those pay applications -- on January 30,
25 A.  The only ones that I put in my accounting system 25 2009, if you had previously billed those?
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1 A. Maybe as a reminder that we still need it paid. 1 A. I don't recall.
2 MR. DREITZER: Did you want to see the mechanics 2 Q. Ever?
3 lien? Would that help you at all? 3 A. I don't recall ever doing it.
4 THE WITNESS: No. 4 Q. Exhibit 16 reflects a joint check from funds
5 MR. DREITZER: Okay, dJust want to make sure. § control to Zitting and APCO. Correct?
[ Q. (By Mr. Jefferies) Do you know if APCO ever 6 A. Correct.
7 received final payment from the owner? 7 Q. How did Zitting learn that CAM(O was going to be
8 A. Idon't know. 8 acting as a replacement contractor for APCO?
9 Q. Are you aware of when APCO last received a payment | 9 A. Idon't recall
10 from Gemstane? 10 Q. Do you know if there was ever a certificate of
11 A. I'mnot. 11 occupancy for Building 8?
12 Q. In looking at the paperwork that I marked as 12 A. Ididn't -- I do not know.
13  Exhibit 16, does that confirm for you that that project used |13 Q. Do you know if there was ever a certificate of
14 construction funds control? 14  occupancy for Building 9?
15 A. It does. 15 A. 1 do not know.
16 Q. And you're familiar -- generally familiar with 16 Q. Do you know if those buildings were ever coampleted
17 that process? 17 to the point where they could have been beneficially used
18 A. Yes. 18  and occupied?
19 Q. And given the mechanics of those systems, APCO, as |19 A. They're being lived in right now. Is that what
20 the general contractor, would not have received your 20 you're asking?
21 retention until final completiom of the project. Correct? 21 Q. No.
22 A. I don't know their arrangement with the owner in 22 A.  I'msure they got a C of O in order to do that.
23 regards to retention. 23 Q. Did you do any work on the project after Gemstone
24 Q. Okay. Did you review the prime comtract between 24 lost the project and it was sold?
25 Gemstone and APCO? 25 A. No
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1 Q. Are you aware of Buildings 8 and 9 ever being 1 performed is being noted on a daily report and/or being
2 campleted in 2009? 2 tracked for campensation?
3 A. They were not. 3 A, We typically don't utilize that piece of the form.
4 Q. Did your field crews prepare daily reports? 4 We typically utilize an external document.
5 A. Idon't recall -- I -- on this job, if theydidor | 5 Q. Did you assemble the change order -- I don't know
6 not. 6 what to call them. They're not change order requests.
1 Q. Would it have been Zitting's standard practice and | 7 They're not field directives. The bids or quote
8 procedure for its field crews and/or project superintendents | 8 designations that are included in Exhibit 5, did you do the
9 or project manager to prepare daily reports for a project 9 quantificatiom for those items?
10 like this one? 10 A. That was typically done by Roy on this job.
11 A. Typically we do. 1 Q. Did you do any of them?
12 Q. That's a yes? 12 A. I don't believe so.
13 A. Yes. 13 Q. If Ms. Allen testified that every pay application
14 Q. I'mgoing to represent to you that, in the 14 that was submitted by Zitting during the course of
15 documents that have been produced in this case, there are 15 comstruction -- and by "course of construction,® I mean when
16 only Zitting daily reports between January and April 2008. 16 APCO was on the project into August of '08 -- was actually
17 Can you explain why there would be gaps and the lack of 17  received from Zitting via e-mail, do you have any reason to
18  daily reports? 18 dispute that?
19 A. I cannot. 19 A. No, this job was happening kind of in that whole
20 Q. You would agree that your daily reports have a 20 e-mail/fax transition. So we did some of each.
21 @spot for extra work that's being either directed and/or 21 Q. You say you did some of each. Same projects were
22  tracked. Correct? 22 fax; same were e-mail?
23 A. Yes. 23 A. Some people in the office were faxing. Some
24 Q. As the company designee, have you seen any of the |24 people were e-mailing. Some customers wanted to receive
25 Zitting daily reports where that extra work that is being 25 them via fax or via e-mail.
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1 Q. If I were to represent to you that the Zitting 1 through this -- Nos., 22, 23, 24, and 25 are the change
2 records produced to us in this case show that Zitting 2 orders you did for CAMCO. Right?
3 actually performed over $200,000 in work after APCO left the | 3 A. I wouldn't say that I did them for CAMCO. I'd say
4 project, would you have any reason to dispute that? 4 T did them while CAMCO was on-site.
5 A. I would have to add up the change orders that -- 5 Q. Fair enough. Those approximate 28 grand?
6 that we identified as (AMCO change orders to quantify that 6 A. Yeah, which is a lot less than the number you're
7 number. I thought it was less than that. 7 trying to quantify here.
8 Q. And you're referring to the non-AR items in 8 Q. So back to my question. Do you have any reasom to
9  Bxhibit 5? 9 dispute that Zitting did over $200,000 in work after APCO
10 A. I believe it was Exhibit 5. Scattered, it looks 10 left the project?
11 like. Thank you. Okay. There's some back here that 11 A. I don't believe we did.
12 actually say CAMCO on them, I thought. 12 Q. Did Zitting ever punch list phase 1, Buildings 8
13 Q. Well, I may have misled you. I think you're 13 and 9?
14 referring to -- Exhibit 3 has CAMCO. 14 A. Yes.
15 A. Ckay. That's -- 15 Q. Vouldn't it be true, sir, that -- well, strike
16 Q. Let me strike the question. 16 that.
17 A. That's the only place that I've seen it. 17 MR. JEFFERIES: Why don't we go off the record and
18 Q. Look at Exhibit 3, if you would. You're killing 18 let's take a quick break and I think I'm close to done.
19 me, Smalls. Here. 19 MR. DREITZER: Okay.
20 A. I got it, man. 20 (Pause in proceedings.)
21 MR. DREITZER: Exhibit 3, Counsel? 21 Q. (By Mr. Jefferies) Sir, I'm going to show you
22 MR. JEFFERIES: Yeah. 22 Exhibit 11.
23 Q. (By Mr. Jefferies) And let me ask you a questiom. |23 A, Okay.
24 That's usually how this proceeds best, instead of me just 24 Q. And one of the large change orders that Zitting
25 talking. In looking at Exhibit 3 -- it looks like we went 25 submitted wae a change order regarding the differences
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1 Dbetween the bid set and -- bid set and the permanent set, I 1 enclosing the owner's review of Change Order 11. Do you

2 believe., That's your position. Right? It's the largest 2 see -- at the bottom of page --

3 change order. 3 A.  Yes.

4 A. I'd have to -- which exhibit are you referring to? | 4 Q. -- 3 of the exhibit? And if you look at the

5 Q. We could do it on any. We could do it on 5 writeup, you can see the owner and APCO are rejecting it

6 Exhibit 3 if you wanted. 6 because there's no breakout of cost. I won't read all that
7 A. Seems to be the only one -- here we go. 7 on the record for time's sake. And they -- Gemco confimms
8 MR. DREITZER: Are you talking about Item 15?7 8  the structural portion ig 8,056 and comsists of header and
9 MR. JEFFERIES: Yeah, 9 beam revisions to after 5/25/07 set. So if they're going to
10 Q. (By Mr. Jefferies) And you recall seeing that 10 double that for the two buildings, that's where you get the
11 Gemstone approved, like, $16,000 for that? 11 16,0007

12 A. I don't recall seeing that. 12 A. Right.

13 Q. It was on Exhibit 5. See that reference to 13 0. Do you get that?

14 16,0007 14 A. Yeah, I get that.

15 A. Okay. 15 Q. Okay. So my question is: From and after the

16 Q. My question to you is: After Zitting was advised |16 point that you got this rejectiom, did Zitting ever respond
17 that that change order was rejected, did Zitting ever 17 back to APCO saying, The balance of COR 11 is justified

18 respond back and support the balance of that change order? 18  because of X, Y, or 2?

19 A. Well, the whole change order's still listed as 19 A. I don't have anything in front of me that says

20 155,000, It's just only -- only 16,000 is being allocated |20 that we did, and I don't recall anything.

21 to Gemstone in this -- in Exhibit 5. The rest is being 21 Q. Okay. I'mgoing to show you -- I don't mean this
22 allocated to APCO. 22  to sound unreasonable, as it's going to initially. I have
23 Q. Okay. Go to -- do you have Exhibit 11?7 23 your job cost, Bates label ZBCI1231 --

24 A, Yes. Okay. 24 MR. JEFFERIES: Is it consecutive?

25 Q. This is the transmittal from APCO back to Zitting, |25 MS. LYNN: Yeah.
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1 Q. (By Mr. Jefferies) -- through 1733, And my 1 MR. JEFFERIES: Okay.

2 question to you is: Anywhere in your job cost for the 2 MR. DREITZER: Just a couple.

3 project do you track time or materials for the disputed 3

4 change order request at issue? 4 EXAMINATION

5 A. No. 5 BY MR. DREITZER:

6 Q. Do you want to look at it before -- 6 Q. EBarlier on in the deposition, counsel showed you
7 A. No, we don't. 7 documents with regard to the change in the labor rate. Is
8 MR. JEFFERIES: Okay. All right. Sir, I think 8 it your recollection that the labor rate was, in fact,

9 that's all the questions I have. I will ask that you read 9 changed or are you just relying on the documents that were
10 and sign. ’ 10 put in front of you?

11 MR. DREITZER: That's fine. 11 A. I'mjust relying on the documents that are put in
12 MR. JEFFERIES: So she will get -- you've been 12 front of me.

13 through this before. 13 Q. So is it possible that there was history either
1 Q.  (By Mr. Jefferies) She'll get the draft to your 14 before those documents or after it which changes the

15 counsel. 15 contours of what was agreed om, as far as the labor rate is
16 A. Okay. 16 comcerned?
17 Q. And I ask that you read and sign it and make any 17 A. Yeah, absolutely. And a lot of -- unfortunately,
18 changes you deem necessary or proper. Understand that at 18 a lot of our communication on change orders on this job was
19 trial I'll be able to comment on any changes you might make. |19 verbal, because we couldn't get Shawn to do his job and put
20 A.  Okay. 20 it in writing.

21 MR. JEFFERIES: Okay. 21 Q. Right. Okay. And then if you go back to

22 MR. DREITZER: dJust have a few questions. Very 22 Exhibit 3, which is right in front of you, with regard to
23 briefly. 23 TItems 22, 23, 24, 25, those have dates in the date colum of
24 MR. JEFFERIES: You do or don't? 24 10/9/08 and 10/10/08. What does the date refer to on this
25 MR. DREITZER: I do. 25 document?
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1 A, That would be the date that I would -- I believe 1 MS. LYNN: What's the date of that? Sorry.

2 that's the date that the actual change request was entered 2 Q. (By Mr, Dreitzer) Yep, that's the cme.

3 into our system. 3 A.  Okay.

4 Q. Okay. But that is not the date -- is that the 4 Q. Then if you go to page 26 --

5 date the work was performed? 5 A. Okay

6 A. No. 6 Q. -- where it talks about previously completed

7 Q. Okay. So do you know what kind of lag time there 7 work --

8 is between when the work is performed and when the date the 8 A, Yes.

9 change order is submitted or could -- does that vary? 9 Q. -- we -- do you know how this was campiled?

10 A. It could be months and months, because we were 10 A. T assume that --

11  trying to wait for Shawn to approve them in writing before 1 Q. Do you have any knowledge how this was --

12 we put them in our system. 12 A, Idon't.

13 Q. Okay. 13 Q. Is it possible that as of August 25th, 2008, that
14 A. But when we got to the point where we realized he |14 this -- the information in Exhibit E might be incorrect?

15 wasn't going to do that, then we just put them in the system |15 A. That's possible.

16 and billed for them. 16 Q. Okay. And -- but you were never consulted as far
17 Q. So just because item -- counsel before talked to 17 as what your percentages were --
18 you in terms of change orders that were the responsibility 18 A. Not that I recall.
19 of APCO and change orders that -- what they claim were the 19 MR. DREITZER: Okay. I have no more questions.
20 responsibility of CAMCD. And so what I'm wondering is: Is |20 MR. JEFFERIES: I've got one follow-up. I'm going
21 it possible that the CAMCO change orders he was discussing 21  to show you -- there's . . .

22 with you could reference work that was done while APCO was 22 (Exhibit 17 was marked.)

23 still the general on the project? 23 MR. DREITZER: Is this 19?

24 . Yes. 24 (An off-the-record discussion was had.)
25 Q. Okay. Then if you go to Exhibit 15, please -- 25 ///

Page 112 Page 113

1 EXAMINATION 1 (Exhibit 18 was marked.)

2 BY MR. JEFFERIES: 2 MR. DREITZER: This will be 18?

3 Q. Sir, showing you what's been marked as Bxhibit 17, 3 MR. JEFFERIES: Yeah,

4 I think. Take a minute and look at that. 4 Q. (By Mr. Jefferies) Take a minute, sir, and review
5 MR, DREITZER: And, again, I voiced the same 5 Exhibit 18.

6 concem before about this being an unBates-stamped document. 6 A, Okay.

7 Notwithstanding that, it appears to be involved Mr. Zitting. | 7 Q. You'll note that APCO is rejecting the $50,

8 THE WITNESS: Okay. 8 because, at least in APCO's position or mind, the $50 didn't
9 Q. (By Mr. Jefferies) Okay. Are you -- in light of 9 comply with the comtract. Right?
10 Exhibit 17, are you standing behind your $30 hourly rate 10 A. That's what it appears as, yes.
11  that you quoted? 11 Q. Okay. So it was actually Roy who explained how
12 A. It appears that he gave them a one-week time frame |12 the $50 was calculated and then proposed the $30. Right?
13 to pay them -- to pay -- pay the $30 rate. And cbviously 13 A.  Yes,

14 that didn't happen. So . . . 14 Q. There's no -- strike that.
15 Q. That's why I asked you the question the way I did. |15 Is it your testimomy that the $50 is supported by
16 Are you honoring the $30 as you sit here today? 16 the contract or the $30?
17 A. In light of this new exhibit that I'm seeing, it 17 MR. DREITZER: Objection. Calls for a legal
18 looks like it had a one-week offer which expired, so no. 18  conclusion.
19 Q. So you understood that APCO rejected the change 19 THE WITNESS: I don't believe the contract
20 orders because it rejected the §50 per hour that was 20 called -- calls for either dollar amount, does it?
21 claimed. Right? 21 Q.  (By Mr. Jefferies) Well, you'll see down below
22 A. I don't believe that I've seen that. Does it 22 where Ms. Lymn is quoting the contract or paraphraging the
23 state that in the -- in -- in the exhibit we were just 23 contract, stating that it calls for actual costs -- actual
24 looking at? 24 cost plus 10 percent markup plus your labor burden. Do you
25 25 see that?
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1 A. VYeah, I see that. 1 and answered. So if there's, you know, some other factual
2 Q. Okay, 2 question, let's do it, but I don't -- there's no reason to
3 A. So you're indicating that Roy didn't have the 3 negotiate this while we have a court reporter.

4 right to give them a one-week time line to -- to pay them? 4 MR. JEFFERIES: I'm not negotiating and I haven't
5 Q. No, I'mnot getting there yet. As the company 5 asked that question that way before.

6 designee today -- and we can pull out Exhibit 1 if we need 6 Q.  (By Mr. Jefferies) So go ahead.

7 to -- does the comtract support the $50 or the $30? 7 A. Right now, the way that our claim stands, it

8 MR. DREITZER: Objection. Calls for a legal 8 appears that we're charging the $50 rate on all of the

9 conclusion. 9 change orders --

10 THE WITNESS: I don't know if I have the expertise |10 Q. Okay.

11  to tell you the answer to that. 11 A. -- that are --
12 Q. (By Mr. Jefferies) Yes, you do. 12 Q. After --
13 Okay. Whether you agreed with APCO or not, they 13 A.  -- outstanding.

14 rejected the change orders based on the labor rate. Right? |14 Q. -- the one week expired, did you resubmit amny of
15 A. That's what it appears. 15 your change order requests?

16 Q. Okay. So you submitted the $30. And is it your 16 A. I don't recall.
17  testimony today that -- $30 per hour you're not honoring 17 MR. JEFFERIES: Okay. I have nothing.
18 because it expired? 18 MR. DREITZER: Just a follow-up.

19 A. That's what Roy's e-mail here states. 19
20 Q. Okay. 20 EXAMINATION
21 A. That's what I'm testifying. 21 BY MR. DREITZER:
22 Q. But as the company rep sitting here today, are you |22 Q. So Exhibit 18, the second exhibit that counsel
23 going to charge $50 or $30? 23 just talked about with you, that references a July 30, 2008,
24 MR. DREITZER: Counsel, I'm not going to have him |24 e-mail. Did you see that?
25 negotiate the case on the record. I mean, it's been asked 25 A.  Yes.
Page 116 Page 117

1 Q. You looked at that before., Okay. Now, reading 1 CERTIFICATE OF DEPONENT

2 up, Randy Nickerl is telling Roy and Lisa that -- you know, 2

3 how the -- how the labor cost was supposed to be calculated | 3 FPASE  LINE  CHANGE REASON

4 on the project. And then if you go to 17, 17 appears to be :

5 later on in time where it's on -- it references an e-mail P

6 from August Bth, 2008, and that is Roy attaching the 7

7 condition that they will -- you will only agree to the 8

8 reduced per-labor-hour rate if payment is made within a 9

9 week. Is that right? 10

10 A Yes. 1

11 Q. So after this was cammmicated to APCO, did you ﬁ
12 hear anything back from APCO basically saying, to the effect |4 ok % % %

13 of, We're not playing games here. Your contract doesn't 15 I, SAMUEL ZITTING, Deponent

14 call for this and we want the $30 rate? herein, do hereby certify and declare under

15 A. I don't think they ever did. 16  penalty of perjury the within and foregoing

16 MR. DREITZER: Okay. I have rothing further. . z;:zsirigti°“ tg be my dtizsi:i;“di“h:iigyaczi?“5

we read, corrected, affix

17 MR. JEFFERIES: fe're done. signature to said deposition, under penalty of pemxjyury

18 (The proceedings concluded at 2:05 p.m.) 18

19 -000- 19
20 SAMUEL ZITTING, Deponent
21 20

22 21

22

23 23

24 2

25 25
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STATE OF NEVADA )

) 8S:
COUNTY OF CLARK )
CERTIFICATE OF REPORTER

I, Vanessa Lopez, a duly comissioned and licensed
court reporter, Clark County, State of Nevada, do hereby
certify: That I reported the taking of the deposition of
SAMUEL ZITTING, commencing on Friday, October 27, 2017, at
the hour of 9:00 a.m.;

That the witness was, by me, duly sworn to testify
to the truth and that I thereafter transcribed my said
shorthand notes into typewriting, and that the typewritten
transcript of said deposition is a complete, true, and
accurate transcription of said shorthand notes;

I further certify that I am not a relative or
employee of any of the parties involved in said action, nor
a relative or employee of an attorney involved in said
action, nor a person financially interested in said action;

That the reading and signing of the transcript was
requested.

IN WITNESS WHEREOF, I have hereunto set my hand in
my office in the County of Clark, State of Nevada, this 30th

day of Octaber, 2017. z@(‘uw{)

VANESSA LOPEZ, C(R NO. 902
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EXHIBIT 7



BUILDING 8

LANDSCAPING Not started

REINFORCING STEEL LABOR |[Complete

REINFORCING STEEL MATERIA{[Complete

EXCAVATE FOOTINGS lfcomplete
PLACE FOOTINGS [icomplete
FORM/PLACE WALLS licomplete
FORM/PLACE COLUMNS {{Complete
PLACE SLAB ON GRADE plet -
FORM/PLACE DECK licomplete
LTWEIGHT CONCRETE  |iNot started
PRECAST FLOOR 1 liNot started
PRECAST FLOOR 2 |iNot started
PRECAST FLOOR 3 |iNot started
"PRECAST FLOOR 4 |[Not started
MASONRY CMU |[Not started
THIN BRICK VENEER |INot started
GRANITE |INot started
MISC. STEEL |INot started

WOOD FRAMING L1 LABOR/EQL Complete

WOOD FRAMING L1 MATERIAL |[Complete

WOOD FRAMING L2 LABOR/EQL/[Complete

WOOD FRAMING L2 MATERIAL |(Complete

WOOD FRAMING L3 LABOR/EQL|[Complete

WOO0D FRAMING L3 MATERIAL |[Complete

WOOD FRAMING L4 LABOR/EQ!|/Complete

WOOD FRAMING L4 MATERIAL |Complete

WOOD FRAMING RF LABOR/EQ{|Complete

WOOD FRAMING RF MATERIAL |(Complete

FINISH CARPENTRY |INot started

INSULATION {[Substantially complete - -
ROOFING /ISubstantialty complete

WATERPROOFING HBelwv grade perimeler wells substantially complete and backfliled

STUCCO |IScratch and brown coat in progress

WINDOWS l{substantially complate

DRYWALL ﬂWall and ceiling drywall hanging in progress B
FLOORING {[Not started -
PAINTING {INot started

APPLIANCES |iNot started

ELEVATORS |iNot started

MECH. MOBILIZATION \{As progress requlres/fjustifies

MECH. SUBMITTALS |lAs progress requires/justifies )

MECH. GENERAL CONDITIONS !!As progress requires/justifies

MECH. CLOSEOUT DOCUMENleAs progress requires/justifies

Page 17 of 40
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PLUMBING 8ELOW PoDIUM ||

PERMIT h progress raquiresfjustifies

EXCAVATION/BACKFILL fisubstantially compiete -
U/G SANITARY PIPING Ksubstantially complete B
U/G STORM PIPING ubstantially complete

PRECAST STRUCTURES ol startad

PLUMBING FIRST FLOOR )
A/G WASTE & VENT ubstantially complate

DRAINS/CARRIERS isubstantially complete )
SLEEVES/INSERTS |lsubstantiaty complete

AJG STORM PIPING |isubstantiatly complste - i

AJG DOMESTIC WATER llsubstantially complete

A/G GAS PIPING Isubstantially compk

TUBS & HOOKUPS Jisubstantiatly complete

PLUMBING FIXTURES |iNot started )

PLUMBING EQUIPMENT finvot started B

CONDENSATE PIPING |lsubstantiatly complete -
PLUMBING TESTING |lin progress )
PLUMBING IDENTIFICATION _[{Not startsd

INSULATION - FIRESTOP liin progress B

PLUMBING SECOND FLOOR B
A/G WASTE & VENT [isubstantially complete -
DRAINS/CARRIERS lisubstantially comptete

A/G STORM PIPING liSubstantially complete

AJG DOMESTIC WATER lisubstantially complete

NG GAS PIPING |isubstantially complete -
TUBS & HOOKUPS |lsubstantially complete B

PLUMBING FIXTURES [Not started

PLUMBING EQUIPMENT ot started B

CONDENSATE PIPING [[Substantially complete

PLUMBING TESTING |in progress

PLUMBING IDENTIFICATION _ [iNot started

INSULATION - FIRESTOP {lin progress

PLUMBING THIRD FLOOR

A/G WASTE & VENT |Substantially complste

DRAINS/CARRIERS _ﬁl%bstanﬂally complete B
A/G STORM PIPING ubstantially complete ) o
AIG DOMESTIC WATER |[substantiatly complete o
/G GASPIPING ||substantially complete

TUBS & HOOKUPS |isubstantially complete

PLUMBING FIXTURES Jinot started B

PLUMBING EQUIPMENT JiNot started

CONDENSATE PIPING |isubstantially complate

PLUMBING TESTING fiin prog -
PLUMBING IDENTIFICATION  [iNot started

INSULATION - FIRESTOP Jiin progress
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