81.  Rather, the evidence presented was that the specific cure times were 2
days for the scratch coat and then 7 days for the brown coat (prior to installation of stone). The
evidence was that this is consistent with the cure times both recommended by the manufacturer
and Ithe requirements of local building code. The evidence was that Big-D imposed quality
assurance procedures to ensure that the stone contractor did not install stone work over the
Padilla Work until after the 7-day cure time had elapsed.

Any of the foregoing Findings of Fact that would more appropriately be

considered to be Conclusions of Law shall be so deemed.

o R 9N N H W N e

From the foregoing Findings of Fact, the Court makes the following:

10 CONCLUSIONS OF LAW
11y, Padilla’s Claims for Relief againét Big-D All Fail
12 In the operative pleading, Padilla’s First Amended Complaint, Padilla has asserted three
13|l claims for relief against Big-D: breach of contract (First Cause of Action); breach of the
14 implied covenant of good faith and fair dealing (Second Cause of Action); negligence per se
15 (Third Cause of Action). Padilla has also asserted a single claim for relief against F&D
16 (“Claim against Lien Release Bond™). .
17 A. First Cause of Action (Breach of Subcontract Agreement)
18 1. Padilla’s First Cause of Action for breach of the Subcontract Agreement
19| fails because Padilla failed to demonstrate an essential element of its claim—that is performed
20| o obligations required under the Subcontract Agreement. )
21 _ 2. In Nevada, there are four elements to a claim for breach of contra'cl: “(1)
22|l formation of a valid contract; (2) performance or excuse of per'fon'nance by the plaintiff; (3)
23|| material breach by the defer}dant; and (4) damages.” Laguerre v. Nevada System of Higher
24| Education, 837 F.Supp.2d 1176, 1180 (D. Nev. 2011),
25 3. “If there is anything well settled, it is that the party who commits the first
26| breach of the contract cannot maintain an action against the other for a subsequent failure to
27 perform.” Bradley v. Nevada-California-Oregon Railway, 42 Nev. 411, 421, 178 P. 906, 908
28
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(1919). “Payment of the purchase price is excused where respondent's breach was material.”
Thornton v. Agassiz Constr., 106 Nev. 676, 678, 799 P.2d 1106, 1108 (Nev. 1990) (citing 4 A.
Corbin, Corbin on Contracts § 977; Hinckley v. Pittsburgh Bessemer Steel Co., 121 U.S. 264
(1886)). '

4. As a condition precedent to payment, the Subcontract Agreement
required Padilla to properly complete the Padilla Work in accordance with the contract
documents and in a good and workmanlike manner:

o Asoutlined in “the drawings and specifications, including all addenda and
modifications issued prior to the execution of this Subcontract.” Trial Exhibit
1, Section 1.1 (emphasis added).

¢ Including “that work generally set forth in the Subcontract, as well as all other
related work, including all work reasonably necessary for a complete Project,
and normally performed by your trade.” /d., Section 1.2 (emphasis added).

e “Every part of [Padilla’s] work shall be executed in accordance with the
Subcontract Documents in a workmanlike and skillful manner.” Id., Section
1.15 (emphasis added).

e Padilla also agreed that, “all work shall be done in strict a;:cordance with the
Subcontract Documents, subject to the final approval of [Big-D], the Owner,
and Architect.” Id., Section 1.1.5 (emphasis added).

5. Further, even if these express contractual provisions did not e>;ist,
Nevada law is clear that, “[clommon law imposes an implied warranty of workmanlike manner
[on subcontractors), which has been defined as a duty to perform to a reasonably skillful
standard. Olson v. Richard, 120 Nev, 240, 247, 89 P.3d 31, 35 (Nev. 2004). “Moreover,
because contractors and subcontractors understand and accept these duties as a part of their
business, they cannot claim surprise when they are sued for a failure to act in a workma'nlike
manner.” Id.; see also Daniel, Mann, Johnson'& Mendenhall v. Hilton Hotels Corp., 98 Nev.
113, 642 P.2d 1086 (Nev. 1982) (upholding instruction to jury that a contractor “had an implied -
duty to perform in a workmanlike manner”).

6. The evidence is clear that the Padilla Work on both the interior and the

exterior of the Project failed for a number of reasons. As a result, Padilla has failed to prove

18
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LIl that it properly performed all work under the Subcontract Agreement and its First Claim for
2|1 Relief for breach of contract fails as a matter of law.
3 7. Because Big-D succeeded in proving that the Padilla Work did not
4 comply with the requirements of the Subcontract Agreement or Padilla’s implied warranty to
5 perform in a workmanlike manner, Padilla is deemed to be the party who “first breached” the
6| subcontract Agreement, excusing Big-D from performance in the form of payment to Padilla.
7 8. Because IGT rejected the Padilla Work and it was removed and replaced,
8|| neither law nor equity require that Big-D pay Padilla any amount for work that was rejected
9|| and removed. Asa result, Padilla’s claim for payment under the Subcontract Agreemem fails
10 and judgment in favor of Big-D on Padilla’s First Claim for Relief for Breach of Contract is
1 appropriate.
12 9. Padilla contends that Big-D breached the Subcontract Agreement
13]| because Big-D failed to give Padilla written notice and an opportunity to cure prior to rej‘ecting
14| the Padilla Work. This argument fails for several reasons:
15 a. In the Subcontract Agreement, Padilla agreed to be subject to the
16 Owner’s decisions and actions and that Big-D “shall have all rights, remedie::‘,, powers,
17 and privileges as to, or against You which the Owner has against us.” Trial Exhibit 1,
18 Section 1.1. Big-D, itself, was denied the opportunity to remove and replace the Padilla
19 Work on the interior of the building, IGT refused to allow Big-D to perform that work
20 and instead charged Big-D for the costs of such repair.
21 b. It was IGT—the Owner—not Big-D who rejected the Pac.iil]a
22 Work. Big-D, in fact, sought to defend the Padilla Work for some time afier IGT’s
23 direction to remove and replace the Work.
24 c. Further, even if the removal and replacement of the Padilla Work
25 on the exterior of the Project had been at Big-D’s own initiative (which it was not), Big-
26 D had authority to remove and replace the Padilla Work under the emergency provision
27
28
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of Section 3.5 of the Subcontract Agreement because it presented a safety risk given the
large panels of stone installed over tﬁe faulty Padilla Work,

d. Perhaps most glaringly, any failure of Big-D to allow Padilla an
opportunity to repair the Padilla Work on the exterior of the Project was without
prejudice given that Padilla adamantly refuse& to participate in the investigation and
remediation process on the interior Padilla Work—demonstrating the Padilla would not
have sought to repair the Padilla Work on the exterior of the building.

B. Second Cause of Action (Breach of Implied Covenant of Good Faith and
Fair Dealing) ’

1. Similarly, Padilla’s Second Claim for Relief for breach of the implied
covenant of good faith and fair dealing also fails.

2. In Nevada, “[e]very contract imposes upon each party a duty of good
faith and fair dealing in its performance and enforcement.” 4.C. Shaw Cont., Inc. v. Washoe
Cnty., 105 Nev. 913, 914,‘ 784 P.2d 9, 9 (Nev. 1989) (quoting Nevada Revised Statute
(*N.R.S.”) 104.1203. This implied covenant requires that parties “act in a manner that is
faithful to the purpose of the contract and the justified expectations of the other partg}.” Morris
v. Bank of Am. Nev., 110 Nev. 1274, 1278'n. 2, 886 P.2d 454, 457 n. 2 (Nev. 1994) (internal
quotation marks omitted). .

3 A breach of the implied covenant of good faith and fair dealing occurs
when the terms of a contract are complied with but one party to the contract deliberately
contravenes the intention of the contract. See Hilton Hotels v. Butch Lewis Prods., 107 ch.
226,232, 808 P.2d 919, 923 (Nev. 1991). To prevail on a theory of breach of the covenant of
good faith and fair dealing, a plaintiff must establish: (1) plaintiff and defendants were parties
to a contract; (2) defendants owed a duty of good faith to the plaintiff; (3) defendants breached
that duty by performing ina m-anner that was unfaithful to the purpose of the contract; and (4)
plaintiff's justified expectations were denied. Perry v. Jordan, 111 Nev. 943, 948, 900 P.2d
335,338 (Nev. 1995).

20

AA 004153



1 4, The Nevada Supreme Court has held that good faith is a question of fact.
2\| Consolidated Generator-Nevada, Inc. v. Cummins Engine Co., Inc., 114 Nev. 1304, 1312, 971
3| P.2d 1251, 1256 (Nev. 1998).
4 5. Padilla failed to present any evidence that Big-D failed to act in good
S|| faith under the Subcontract Agreement, While it is undisputed that Big-D did not pay Padilla
6| for the rejected work, there is no evidence that this failure was in bad faith. Rather, the
71| evidence suggested that Big-D did not pay Padilla for the Padilla Work because 1GT had
8 rejected the Padilla Work. Big-D made extensive efforts to both: (a) defend the Padilla Work
91| and (b) to get Padilla to participate in the process. The evidence indicates that, notwithstanding
10|/ the existence of a dispute, Big-D acted in good faith.
11 6. As a result, Padilla’s Second Claim for Breach of the Implied Covenant
12 1| of Good Faith and Fair Dealing in the Subcontract Agreement fails.
13 C. Third Cause of Action (Negligence Per Se)
14 1. NRS 624.624 is designed to ensure that general subcontractors promptly
15 pay subcontractors after the general contractor receives payment from the Owner associated
16| with work performed by the subcontractor. '
17 2. By its own terms, NRS 624.624 yields to (a) payment schedules
18] contained in subcontract agreements and (b) contractual rights to withhold payments from a
19|| subcontractor arising from deficient work.
20 3. Specifically, NRS 624.624 provides payments are due from a higher-
21| tiered contractor under “[a] written agreement with a lower-tiered subcontractor that includes a
22| schedule for payments,” as follows:
23 (1) On or before the date payment is due; or
24 (2) Within 10 days after the date the higher-tiered contractor
: receives payment for all or a portion of the work, materials or
25 equipment described in a request for payment submitted by the
lower-tiered subcontractor,
26 -+ whichever is earlier
27 NRS 624.624(1)(a).
28
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1 4, Further, a general contractor has the right to withhold payment for

2 “[cJosts and expenses reasonably necessary to correct or repair any work which is the subject of

3| the request for payment ...” NRS 624.624(2)(a)(2)(II). NRS 624.624 does require that a

4 general contractor provide written notice to the subcontractor as to the basis for withholding

S| “on or before the date the payment is due.” /d. at (3). .

6 5. Here, it is undisputed that the Subcontract Agreement is a written

7 agreement between Big-D and Padilla. Ac_cor‘ciingly, pursuant to NRS 624.624(1)(a) payment

81| is due to Padilla on the date specified in the Subcontract Agreement,

9 a. The Subcontract provided that Padilla was to be paid within ten
10 (10) days after IGT paid Big-D and after IGT accepted the Padilla Work. Trial Exhibit
11 1.3 .

12 b. Specifically, “we must have first received from the Owner the
13 corresponding periodic payment, including the approved portion of your monthly
14 billing, unless the Owner’s failure to make payment was caused exclusively by us.” /d.
15 , at Section 4.2.
16 6. The Subcontract Agreement provided as follows:
17 a. Payment would be withheld from Padilla for “defective work not
18 remedied” and “your failure to perform-any obliéation made by You in this
19 Subcontract.” /d. at Section 4.4(2) and (5).
20 b. “We may offset against any sums we owe You the amount of any
21 money You owe us.” /d. at Section 4.5. |
22 c. Padilla agreed to “indemnify and save harmless [Big-D]”
23 associated with claims arising from “the performance of work under this Subcontract or
24 '
25 ‘
26
.3 “Contractor will issue payment to Subcontractor by US Mail ... within ten (10) days of receiving payment from
27 the Owner.” Section D.
28
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any of the obligations contained in this Subcontract.” /d. at Section 3.6.
7. Here, it is undispute;i that IGT never accepted the Padilla Work,
Accordingly, payment to Padilla never became due. In fact, Padilla was aware on September
16, 2009 that IGT had rejected its work and had directed Big-D to remove and replace it work.
Notwithstanding this, Padilla submitted an Application for Payment on September 25, 2009.
Padilla had no reasonable expectation that Big-D would pay the September 25, 2009
application for payment given that Padilla was aware that its work had been rejected and

removed from the Project for failures.

8. Even if the payments to Padilla for the rejected Padilla Work had
become due, Big-D provided repeated written notices 1o Padilla of the failures in the Padil}a
Work that complied with the requirements of NRS 624,624 including the following:

a, On September 11, 2009, Big-D provided Padilla management
immediate notice of the failures observed in the Padilla Work. Padilla’s own project
records also demonstrate that Padilla’s crews were aware of the separation issue and

had, themselves, advised Padilla management,

b. On September 15, 2009, Big-D provided Padilla additional notice
of the failures and requested that Padilla have the Expo product representative visit the '

site to observe the work.

c. On September 16, 2009, Padilla was physically on the project site
and involved in the meeting when IGT gave the direction that the Padilla Work on the

exterior of the building was rejected as non-compliant.

d. On September 23, 2009, Padilla was on the site with Big-D and
two representatives from the EXPO product manufacturer to test the Padilla Work on

the interior of the building. Padilla' was advised that day that the Padilla Work on the

interior of the building was rejected by IGT.

23

AA 004156



1 e. On September 29, 2009, Padilla participated in a telephone
2 conference with Big-D representatives in which Padilla committed to provide additional
3 information to Big-D to defend the Padilla Work.
4 f. In a teleconference between Padilla and Big-D in late October
5 2009; Big-D advised Padilla that Big-D would not release payment to Padilla until
6 issues with the Padilla Work had been resolved by IGT. Padilla confirmed that
7 teleconference conversation in a letter dated October 28, 2009.
8 8. Big-D unequivocally advised Padilla by a letter dated November
9 3, 2009 that Big-D (i) was requesting Padilla’s help to defend the Padilla work and (ii)
10 was withholding payment from Padilla until the issues with the Padilla Work had been
1 resolved.
12 9. Padilla’s claim under NRS 624.624 is based on the following:
13 a. Padilla submitted its Application for Payment to Big-D on
14 September 25, 2009.
15 b. Big-D’s letter repeating previous conversations regarding
16 withholding was received on November 3, 2009. ‘
17 c. Padilla is entitled to payment as a matter of law under NRS
18 624.624 because Big-D’s letter ~formal_ly advising of the withholding was sent 39 days
19 after Padilla submitted its application for p;cxyment.
20 d. Padilla contends that NRS 624.624 imposed a requirement that
21 written notice of withholding be provided within 30 days and Big-D did not prO\./ide
22 notice until 39 days after submission of the September 25, 2009 Application for
23 Payment,
24 10.  Padilla’s argument fails for several reasons:
25 a. First, even if the 30-day requirement for subcontracts without a
26 written schedule for payments were to apply, it is undisputed that Big-D advised Padilla
27 within 30-days that the Padilla work was failing or had been rejected. Big-D notified
28
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Padilla via several contemporaneous project emails. This correspondence is sufficient
to meet NRS 624.624’s mandate to provide {written notice of withholding because a
subcontractor has no reasonable expectation of payment for work that it has been
advised is rejected and is to be replaced.
b. Second, even if the only written notice that could be considered

" for purposes of NRS 624.624’s written notice requirement were Big-D’s November 3,
2009 letter advising Padilla it would not be paid until the dispute over workmanship had
been resolved, this letter is still sufficient to constitute required written notice to justify

withholding payment.
i. The issues with resolving the dispute over the Padilla
Work were ongoing between September 2009 and November 2009—with an
active investigation and dialogue proceeding between Big-D and IGT and Big-D
actively requesting participating and information from Padilla. )
ii. Big-D formally advised Padilla unequivocally in writing
that it intended to withhold payment 39 days after Padilla’s submission of the
Application for Payment. '
iii. The active dialogue, combined with the November 3,
"2009 written notice, constitutes sufficient notice to meet the requirements of
NRS 624.624. ¢
11.  Notably, even if this Court were to determine that NRS 624.624 did
require payment from Big-D to Padilla associated with the September 25, 2009 Applicz;tion for
Payment (which it does not determine), the following additional factors would be required to be
considered: ‘
a. First, a determination that payment is due pursuant to NRS

624.624 because a contractor’s failure to provide timely written notice of withholding to

a subcontractor does not bar the contractor from claiming backcharges or damages

25
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against the subcontractor. As a result, Big-D’s counterclaim against Padilla would
remain unaffected by Padilla’s Third Claim for Relief,
b. Second, the evidence indicatesl that Padilla’s September 25, 2009
application for payment failed to credit Big-D for the $25,000 initial payment to Padilla.
As a result, Big-D would be entitled to an offset of $25,d000 for amounts claimed in the
September 25, 2009,
11, Padilla Claim for Relief Against F&D Faiis
Although F&D’s renewed Motion for Judgment as a Matter of Law at the close
of the case is not meritorious as to the bases on which it is made insofar as it relates to the
mechanic’s lien and bond issues, Padilla’s claim for relief against F&D fails because Padilla
has not proved that it is entitled to any additional payment from Big-D (as discussed in Section
11 supra). In fact, because this Court is awarding damages to Big-D (rather than Padilla), there
are no damages to collect against F&D under the bond.
III.  Big-D Is Entitled to a Judgment in the Amount of $600,000.00 on Its Countereclaim
against Padilla
Big-D’s First Claim for Relief in its Counterclaim is for Breach of Contract égainst
Padilla. Big-D asserts that Padilla failed to properly install the Padilla Work and that Big-D
incurred substantial damages associated with removing and replacing the Padilla Work. Based
upon the foregoing Findings of Fact, Big-D succeeded in proving that it is entitled to damages

against Padilla as follows:

1. First, the evidence indicates that Padilla failed to install the Padiila Work
in compliance with the Plans and Specifications in several material respects, including: failing
to properly hydrate the stucco product, failing to properly score the scratch coat, failing to
install the brown and scratch coats at the proper thickness, and failing to properly compact the

brown coat against the scratch coat.

26
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2. The Subcontract Agreement required Padilla to perform the work in
compliance with the plans and specifications and to provide a complete and functional stucco

system.

3. Given that a material requirement of the Subcontract Agreement was for
Padilla to install the Padilla Wo'rk in a good and workmanlike manner and in accordance with
the Plans and Specifications, this failure constitutes a material breach of the Subcontract
Agreement that entities Big-D to recover damages against Padilla.

4. "Second, even if these express contractual provisions dig_ not exist,

Nevada law is clear that, “[clommon law imposes an implied warranty of workmanlike manner

- [on subcontractors), which has been defined as a duty to perform to a reasonably skillful

standard, Olson, 120 Nev, at 247, 89 P.3d at 35. “Moreover, because contractors and
subcontractors understand and accept these duties as a part of their business, they cannot claim
surprise when they are sued for a failure to act in a workmanlike manner.” Id.; see also Daniel,
Mann, Johnson & Mendenhall, 98 Nev. 113, 642 P.2d 1086, 1087 (upholding instruction to
jury that a contractor “had an implied duty to perform in a workmanlike manner”). By failing
to provide an acceptable stucco system, Padilla breached the Subcontract Agreement.‘ Asa
result, Padilla is not entitled to payment from Big-D for work that was not compliant with the
Subcontract Agreement and was ultimately rejected by the project owner, IGT.

5. Third, the Subcontract Agreement also required Padilla to “indemnify
and save harmless [Big-D}” associated with claims arising from “the performance of work
under this Subcontract or any of the obligations contained in this Subcontract.” Trial E:;hibit 1
at Section 3.6. . -~

6. It is undisputed that Padilla did not pay Big-D any amounts associated
with damage caused by the Padilla Work—constituting a material breach of Padilla’s obligation
to indemnify Big-D.

7. This Court determines that Big-D proved that it was required by IGT to

remove and replace the Padilla Work. Big-D proved that it incurred costs to replace the Padilla

27
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Work and to replace other work that was damaged by the Padilla Work, including portions of
stone work,

8. Accordingly, this Court determines that Big-D proved it is entitled to
recover damages against Padilla. Because the parties stipulated as to the amount of damages to
be awarded to Big-D if Big-D were to prevail upon its Counterclaim, Big-D is entitled to a
judgment against Padilla in the amount of $600,000—the stipulated damage figure. See Joint
Stipulation as to Damages (filed December 3, 2014).

IV.  No Spoliation Instruction Is Appropriate or Required.
No spoliation remedy is appropriate for five independent reasons:

1. First, Nevada recognizes an “adverse inference” for negligent destruction
of evidence.

a. An “adverse inference” “is permissible, not required, and it does
not shift the burden of proof.” Bass-Davis v. Davis, 122 Nev. 442, 448, 134 P.3d 103,
106-07 (Nev. 2006). An “adverse inference” instruction informs a jury that it is
“permitted” to draw an inference that such evidence may have been unfavorable to the
destroying party. ‘

b. Here, Padilla, Big-D, and IGT witnesses observed the separation
of the Padilla Work. Contemporaneous photographs capture the separation of the
Padilla Work. Both Big-D and IGT retained expert consultants to test the Padilla Work.
And, finally, there are existing samples remaining of the Padilla Work (without stone
installed over top).

As a result, there were several pieces of admissible evidence that this Court observed at trial
and testimony it consider to determine the Padilla Work failed. Even if this Court allowed
itself the “permission” to infer that the portions of the Padilla Work that were discarded may
have contained unfavorable evidence to Big-D, this permissible inference does not counter the

'

large amount of evidence that the Padilla Work failed.
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1 2. Second, Padilla is not entitled to a spoliation remedy'because it failed to
2 seasonably request or demand such a remedy. Cf Gault v. Nabisco Biscuit Co., 184 F.R.D.
3 620, 622 (D. Nev. 1999) (a party who waits an unreasonable period of time before moving to
4 enforce discovery waives enforcement remedies). Here, Padilla was notified in September
5 2009 that IGT had ordered Big-D to remove and replace its work. Further, Padilla initiated this
6|l action in January 2010—at a time when portions of the Padilla Work (without stone) remained
71| installed at the Project. Discovery in this case closed in July 2012, As a result, Padilla was
8 provided a meaningful opportunity to participate in any testing and inspections sufficient to
91| makea spoliation instruction inappropriate.
10 3. Third, it is improper to issue a spoliation sanction against Big-D for
1 removing and destroying the portions of the Padilla Work on which stucco was installed—Big-
121 D did not have custody and control over the evidence.
13 a, Spoliation sanctions are only appropriately issued to a party
14 “controlling the evidence.” Bass-Davis, 122 Nev. at 450. “Obviously, the party
15 charged with spoliation must have been in the possession, custody, or control of the
16 evidence in order for the duty to preserve to arise. The party requesting sanctions for
17 spoliation has the burden of proof on such a claim.” Hammann v. 800 Ideas, Inc., 2010
18 U.S. Dist. LEXIS 131097 at *21 (D. Nev. 2010) (denying motion for spoliation related
19 to records of certain 1-800 numbers when there was no evidence that party was in the
20 “possession, custody, or control” of relevant documents, even when party had business
21 relationship with party in control of such documents); see also Rhodes v. Robir;son, 399
22 Fed. Appx. 160, 165 (9th Cir. 2010) (discussing required proof that “the party with
23 control over [evidence] had a duty to preserve it”) (emphasis added).
24 b.  Theevidence was clear that IGT—not Big-D—controlled the
25 Project site and that Big-D was directed to remove and replace the Padilla Work on an
26 expedited basis. Padilla was invited to participate in the testing that Big-D did perform
27 '
28
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and there is no evidence that Big-D excluded Padilla from any available opportunities to
inspect the Padilla Work.,

4, Finally, and perhaps most compelling, Padilla refused to participate in
testing or investigation to defend the Padilla Work to IGT—even afier several requests from
Big-D for Padilla’s assistance. In fact, Padilla’s representatives were clear that Padilla did not
intend to participate in any such testing or investigation. As a result, it would be improper to
order a spoliation remedy when Padilla did not intend to talke additional advantage of additional
inspection opportunities even if they had been available.

Any of the foregoing Conclusions of Law that would more appropriately be
considered to be Findings of Fact should be so deemed.

NOW, THEREFORE, IT IS HEREBY SO FOUND AND CONCLUDED; and

IT IS FURTHER ORDERED that Big D shall have judgment accordingly, the

same to be entered concurrently with the entry

d
DATED this a 2 day of J

MARK R. DENTON
DISTRICT JUDGE
CERTIFICATE

1 hereby certify that on or about the date filed, and as a courtesy not comprising formal written
notice of entry, this document was e-served or a copy of this document was placed in the attorney’s folder in the
Clerk’s Office or mailed to:

Bruce R. Mundy, Esq. .

200 South Virginia Street, Eighth Floor

Post Office Box 18811

Reno, NV 89511-0811

HOLLAND & HART '

Attn: Melissa A. Beutler, Esq.
fotssiny Gt

LORRAINE TASHIRO
+Judicial Executive Assistant
Dept. No. X!II
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JUDG

DISTRICT COURT
CLARK COUNTY, NEVADA

PADILLA CONSTRUCTION COMPANY OF
NEVADA, a Nevada corporation,

Plaintiff,

VS.

BIG-D CONSTRUCTION CORP., a Utah
corporation, FIDELITY & DEPOSIT '
COMPANY OF MARYLAND, a Maryland
corporation, DOE CORPORATION I through
DOE CORPORATION V, and ROE I through
ROE V individuals;

Defendants.

BIG-D CONSTRUCTION CORP., a Utah

corporation, .
Counter-Claimant,

VS.

PADILLA CONSTRUCTION COMPANY OF
NEVADA, a Nevada corporation,

Counter-Defendant.

CASENO.: A-10-609048-C
DEPT.NO.: XIII
Elecironically Filed

01/22/2015 02:49:17 PM

JUDGMENT *
m i-W—‘

CLERK OF THE COURT

Thi's matter having come on for a trial on the merits beginning on December 2, 2014,

Plaintiff Padilla Construction Company of Nevada (“Padilla”), appearing by and through its

counsel, Bruce Mundy, Esq.; Defendant/Counter-Claimant/Third Party-Plaintiff BIG D

CONSTRUCTION CORP. (“Big-D") and Defendant FIDELITY & DEPOSIT COMPANY OF

MARYLAND (“F&D™), appearing by and through their counsel of record, Melissa A. Beutler,

Esq. of Holland & Hart LLP.

The Court having received the testimony of witnesses through examination and cross-

examination by the Parties’ counsel, received, reviewed, and considered all admissible
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MARK R. DENTON
DISTRICT JUDGE

DEPARTMENT THIRTEEN
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evidence, as well as received, reviewed, and considered the Parties’ pleadings and other various
filings;

The Court having taken the matter under consideration and advisement,

The Court having entered Findings of Fact and Conclusions of Law;

The Court enters the following Judgment as to all claims in this matter:

IT IS ORDERED, ADJUDGED, AND DECREED that judgment is to be entered in
favor of Big-D and against Padilla on Big-D’s First Claim for Relief against Padilla on its
Counterclaim in the principal amou;n of $600,000.00 plus any interest, costs, and attorneys’
fees permitted by applicable law or contract requirements, in accordance with, and subject to,
the Joint Stipulation and Order thereon entered herein on December 3, 2014.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Padilla’s Fourth
Claim for Relief against Defendant F&D be, and the same hereby is, DISMISSED WITH
PREJUDICE, and (a) the lien recorded by Padilla on November 12, 2009 (Instrument Number
200911120000338) in the amount of $164,674.15 is hereby RELEASED AND
DISCHARGED; and (b) the bond issued by Defendant F&D as surety and Big-D as principal
on February 24, 2010 (and recorded as Instrument Number 201002240003862) in tht;, amount of
$247,011.22 is hereby RELEASED AND DISCHARGED; and

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the following claims
in Padilla’s First Amended Complaint be, and the same hereby are, DISMISSED WITH

PREJUDICE:
a. First Claim for Relief—Breach of Contract
b. Second Claim for Relief—Breach of Implied Covenant of Good Faith
c. Third Claim for Relief—Negligence Per Se
d. Four Claim for Relief— Claim Against Lien Releasé Bond; and

.....

.....
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IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the within Judgment

shall be the Final Judgment in this matter and is therefore considered a judgment pursuant to

NRCP 54. J
Dated this , 2;2 /an of January, 2015. /{/

MARK R. DEN 4
DISTRICT JUDGE
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Electronically Filed
07/22/2015 02:36:26 PM

ORDR .
Melissa A. Beutler m ég A
Nevada Bar No. 10948 *

BIG-D CONSTRUCTION CORP. CLERK OF THE COURT
3030 S. Highland Drive

Las Vegas, Nevada 89101

Telephone: (702) 474-8233
Facsimile: (702) 474-8133
Melissa.Beutler@big-d.com

Philip J. Dabney, Esq.

Nevada Bar No. 339

Nicole Lovelock, Esq.
Nevada Bar No. 11187
Holland & Hart LLP

9555 Hillwood Drive, Ste. 200
Las Vegas, Nevada 89134
Teleghone: (702) 222-2500
pjdabney@hollandhart.com
nelovelock@hollandhart.com

Attorneys for Defendant/Counter-Claimant,
Big-D Construction Corp.

DISTRICT COURT

CLARK COUNTY, NEVADA

PADILLA CONSTRUCTION COMPANY OF Case No. A-10-609048-C
NEVADA, a Nevada corporation,
Dept.:  XIII
Plaintiff,
ORDER

VS.

BIG-D CONSTRUCTION CORP., a Utah
corporation, FIDELITY & DEPOSIT Hearing Date: May 26, 2015
COMPANY OF MARYLAND, a Maryland Hearing Time: 9:00 a.m.
corporation, DOE CORPORATION I through
DOE CORPORATION V, and ROE I through
ROE V individuals,

Defendants.

BIG-D CONSTRUCTION CORP., a Utah
corporation,

Counter-Claimant,
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VS.

PADILLA CONSTRUCTION COMPANY OF
NEVADA, a Nevada corporation,

Counter-Defendant.

Defendant/Counterclaimant BIG-D CONSTRUCTION CORP.’s Motion for Attorneys’
Fees, Costs, and Interest Pursuant to Judgment and to Amend Judgment came before this court
for hearing on May 26, 2015.

On March 6, 2015, Big-D filed a Motion for Attorneys’ Fees, Costs, and Interest
Pursuant to Judgment and to Amend Judgment in the amount of $1,234,678.55. This Motion
sought to Amend the Judgment in the following amounts plus post-judgment interest on those

amounts:

Category Amount
Attorneys Fees $383,399.00
Expert Fees $38,882.34
Bond Fees $24,700.00
Other Costs $6,344.99
Pre-Judgment Interest $164,921.92

On its Reply on May 18, 2015, Big-D voluntarily removed its claim for Pre-Judgment Interest
in response to Padilla’s Opposition.

Defendant/Counterclaimant BIG-D CONSTRUCTION CORP. was present by and
through its counsel of record, Melissa A. Beutler, Esq. Plaintiff/Counterclaimant PADILLA

2
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CONSTRUCTION COMPANY OF NEVADA was present telephonically by and through its
counsel of record, Bruce R. Mundy, Esq. The Court, having fully considered the Motion, the
papers on file th?rgvil%ﬁ)ga.ring oral argument, and for good cause appearing, enters the
followingy Ada«mg rendered Ufs Decisian oL oo | QI 1S

IT IS HEREBY ORDERED THAT Big-D Construction Corp.’s Motion for Attorneys’
Fees, Costs, and Interest Pursuant to Judgment and to Amend Judgment is Granted IN PART
and Denied IN PART.

o IT IS HEREBY FURTHER ORDERED THAT Big-D Corp.’s Motion for bond fees is
GRANED and Big-D is awarded bond fees in the amount of $24,700.00.

IT IS HEREBY FURTHER ORDERED THAT Big-D Corp.’s Motion for costs to
depose Padilla’s expert is GRANTED and Big-D is awarded costs to depose Padilla’s expert in
the amount of $2,730.00.

IT IS HEREBY FURTHER ORDERED THAT Big-D Corp.’s Motion to recover costs
incurred to maintain samples is GRANTED and Big-D is awarded costs to maintain the
samples in the amount of $ $3,614.99.

IT IS HEREBY FUTHER ORDERED that Big-D Corp.’s Motion for expert fees is
DENIED IN PART.

IT IS HEREBY FURTHER ORDERED that Big-D Corp.’s Motion for attorney’s fees
are recoverable in whole and Big-D is awarded attorneys fees in the amount of $383,399.00.

In summary, the following additional amounts are awarded to Big-D in this ORDER:

Category Amount

Attorneys Fees $383,399.00

Fees to Depose Padilla’s Expert | $2,730.00 (fn. 1)

Bond Fees $24,700.00 (fn. 2)

Storage of Stucco $3,614.99 (fn. 3)

! The supporting documentation for this cost was included as Exhibit B (at July 31, 2012) to the Motion.
This supporting documentation for this cost was included as Exhibit C to the Motion.
3
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Subtotal $414,433.99

IT IS HEREBY FURTHER ORDERED THAT Big-D Corp.’s Motion for post-
judgment interest is GRANTED and Big-D is entitled to post-judgment interest on the amounts
identified in this Order of $414,433.99 at the rate established in NRS 99.040(1), which rate is
the prime rate of 3.25% established on January 1, 2015 plus 2% for a post-judgment interest
rate of 5.25%. This equates to a daily rate of $59.61 starting on the date of the Judgment,
January 22, 2015.

IT IS HEREBY FURTHER ORDERED that rather an issuing an amendment to the
Judgment, this Order is a supplemental order determining Big-D is entitled to costs and fees as

identified hevein.

ISSUED this ( day of Jl/ 2015.

Leg

DISTRICT COURT JUDGE

Respectfully submitted by:

BIG-D CONSTRUCTION CORP.

By: /s/ Melissa A. Beutler
MELISSA A. BEUTLER, ESQ. (10948)
3030 S. Highland Drive
Las Vegas, Nevada 89101

Philip J. Dabney, Esq.

Nevada Bar No. 3391

Nicole Lovelock, Esq.

Nevada Bar No. 11187
Holland & Hart LLP

9555 Hillwood Drive, Ste. 200
Las Vegas, Nevada 89134

Attorney for Defendant/Counter-Claimant,
Big-D Construction Corp.

* The supporting documentation for this cost was included as Exhibit B to the Motion at (March 30, 2012 - $745); June
4,2012 - $1,118.38; July 20, 2012 - $636.67; August 20, 2012 - $200.68; October 18, 2012 - $172.50; November 27,
2012 - $198.38; February 22, 2012 - $543.38).

4
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Case Nos. 67397 & 68683

IN THE SUPREME COURT OF THE STATE OF N¥i¥4&cally Filed

~Jan 29 2016 11:30 a.m.
Tracie K. Lindeman
PADILLA CONSTRUCTION COMPANY OF NECA@ of Supreme Court
A NEVADA CORPORATION,

Appellant,

Vs.
BIG-D CONSTRUCTION CORP., A UTAH CORPORATION,
Respondent.

APPEAL FROM

THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF CLARK

THE HONORABLE MARK R. DENTON, DISTRICT COURT JUDGE
A-10-609048-C

APPELLANT’S OPENING BRIEF

Bruce R. Mundy, NSB #6068
200 South Virginia Street, Eighth Floor
Post Office Box 18811
Reno, Nevada 89511-0811
reno-attorney@sbcglobal.net
(775) 851-4228

Attorney for the Appellant

Docket 67397 Document 2016-03115
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Rule 26.1 Disclosure
Pursuant to NRAP 26.1, the undersigned counsel certifies that Appellant, Padilla
Construction Company of Nevada, is a Nevada corporation in good standing, no
parent company nor any publicly held company owns any interest in the corporation,
and is and has been exclusively represented in this matter by Bruce R. Mundy,

Nevada State Bar number 6068, a sole practitioner.
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Jurisdictional Statement
This Court has jurisdiction pursuant to NRAP 3A(b)(1): “A final judgment
entered in an action of proceeding commenced in the court in which the judgment is
rendered.” The Judgments appealed from include the district court’s Findings of Fact
and Conclusions of Law (JA Vol. VIL, pg. 813) and Order Granting Attorneys’ Fees,
Costs and Interest (JA Vol. VIL, pg. 905).

Routing Statement
This appeal is presumptively retained by the Supreme Court because it is an
Appeal of a Judgment issued by the business court, Department XIII of the District
Court, Clark County, Nevada and Appellant believes an issue involved in the Appeal
raises a question of first impression involving the US Bankruptcy Court: Whether a
state court has subject matter jurisdiction to award judgment in excess of the

Bankruptcy Court’s Chapter 11 approved claim amount.

Statement of Issues for Review
1. Whether Respondent met its burden to prove-up causation in a breach of contract
matter?
2. Whether Respondent violated Nevada law, NRS 624.624, for failure to provide
the requisite notice prior to withholding payment to Appellant?
3. Whether district court had subject matter jurisdiction to award Judgment in an

amount in excess of the Bankruptcy Court Chapter 11 approved claim?

Statement of the Case
The Appellant filed its First Amended Complaint March 9, 2010. Amended,
solely to drop a Defendant, the construction project owner, after Respondent
construction company posted a bond in lieu of the Appellant’s mechanics’ and

materialmen’s Lien. The Complaint alleges Breach of Contract, Breach of Implied
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Covenant of Good Faith and Fair Dealing, Negligence per se and a Claim against
the lien release bond. The Respondent filed its Answer and Counterclaim April 8,
2010 citing claims for Breach of Contract and Negligence. The Respondent
stipulated to dismiss its negligence claim and the district court entered Stipulation
and Order to Dismiss August 10, 2015. The case proceeded to a bench trial
December 2 & 3, 2014. The court entered its Findings of Facts and Conclusions of
Law and Judgment January 22, 2015 for the Respondent in the amount of
$600,000.00. Subsequently, Respondent filed a Motion for Attorneys’ Fees, Costs
and Interest, which was granted July 22, 2015 in the amount of $414,433.99 plus
interest in the amount of $59.61 per day starting January 22, 2015.

Statement of Facts

Respondent Big-D Construction Corp. (“Big-D”) entered into a construction
agreement to build a facility for IGT in Las Vegas, which included a stone fagade
glued to stucco both on the exterior of the building as well as some parts of the
interior. Shortly after the job was finished and IGT occupied the building, stones
fell off the exterior fagade. IGT’s consultant, Ian Chin, a Nevada licensed Architect
and Structural Engineer, and Big-D investigated the falling stones and found
deficiencies in the adhesive used to bond the stone to the stucco. It was further
determined that the stones and underlying stucco needed to be removed and
replaced. In preparation for the second stone installation, Big-D entered into a
Subcontract in September! of 2009 with Appellant, Padilla Construction Company
of Nevada (“Padilla”).

The second stone installation project commenced with Padilla installing the
stucco on the exterior and interior walls where stone panels would be glued. In mid-

September, during the stone adhesion coverage process, when stones were pulled

! Trial Exhibit, JA Vol. 1, pg. 91
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back to check the adhesive coverage, there were several events? when the stone
pulled the second (brown) coat of the stucco from the first (scratch) coat. Padilla’s
theory of the cause of the separations was Big-D’s scheduling of the stone
installation did not allow its stucco to properly dry (cure)®. At that time, Big-D did
not have a theory of cause.* After inspections and conferences between IGT and Big-
D, it was decided to substitute a prefabricated cement board that was better suited to
the stone adhesive coverage pulling and did not require a cure time.> Padilla left the
job and submitted its Payment Request, which was approved®, and Big-D issued a
check in payment only to stop payment due to unresolved disputes’ with Padilla.
Big-D retained the services of IGT’s former consultant, Ian Chin, after the
conclusion of his relationship with IGT. In the absence of a settlement of the dispute
between Big-D and Padilla, Padilla filed a Complaint® March 9, 2010 alleging claims
for Breach of Contract, Breach of Implied Covenant of Good Faith and Fair Dealing,
Negligence per se and a Claim against the lien release bond. Big-D responded with
an Answer and Counterclaim® April 8, 2010 citing claims for Breach of Contract and
Negligence. Big-D stipulated to dismiss its negligence claim and the district court
entered Stipulation and Order to Dismiss August 10, 2015. The case proceeded to a
bench trial December 2 & 3, 2014. The district court entered its Findings of Facts
and Conclusions of Law and Judgment!'® January 22, 2015 for the Respondent in the
amount of $600,000.00. Subsequently, Respondent filed a Motion for Attorneys’
Fees, Costs and Interest, which was granted!! July 22, 2015 in the amount of

2 Trial Exhibit, JA Vol. 3, pg. 261

3 Lopez depo, JA Vol. V., pg. 411, lines 10-25
4 TSRCP 1, JA Vol. V., pg. 469, lines 10-23.

3 Lopez depo, JA Vol. V., pg. 413, lines 17-21
S TEXH 9, JA Vol. II, pg. 215

"TEXH 61, JA Vol. III, pg. 281

8 Complaint, JA Vol. 1, pg. 1

° Answer and Counterclaim, JA Vol. 1, pg. 10.
0 FF&CL, Judgment, JA Vol. 7, pg. 813

" Order, JA Vol. 7, pg. 905
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$414,433.99 plus interest in the amount of $59.61 per day starting January 22, 2015.

Summary of the Argument

Respondent failed to meet its burden to prove causation by a preponderance of
evidence; that a Padilla commission or omission caused the complained of
separations of its stucco. Appellant also argues Respondent’s withholding payment
to Padilla, when at the same time admitting it did not know what caused the
separations, was a breach of the Subcontract as well as Nevada law, NRS 624.624.
In addition, Appellant argues the district court awarded judgment and attorneys’
fees, costs and interest in violation of the parties’ Stipulation and in excess of the

Bankruptcy Court’s Chapter 11 allowed claim

Argument

I. STANDARD OF REVIEW FOR FINDINGS AND CONCLUSIONS OF
- U s

The district court’s factual findings will be upheld if not clearly erroneous, and if
supported, by substantial evidence. Ogawa v. Ogawa, 125 Nev. 660, 668, 231 P.3d
699 (2009). In the absence of evidence to support the trial court’s findings, they are
clearly erroneous. Pink v. Busch, 100 Nev. 684, 688, 691 P.2d 456 (1984). This
Court has defined substantial evidence as evidence that a reasonable mind might
accept as adequate to support a conclusion. Cook v. Sunrise Hospital & Medical
Center, 124 Nev. 997, 1004, 194 P.3d 1214 (2008). The Court reviews conclusions
of law de novo. Grosjean v. Imperial Palace, 125 Nev. 349, 359, 212 P.3d 1067
(2009).

I1. BIG-D FAILED TO CARRY ITS BURDEN OF PROOF
As the Counterclaimant, it is Big-D’s duty to present evidence and argument to

prove its allegation that Padilla Construction breached the Subcontract. Nassiri and

Johnson v. Chiropractic Physicians’ Board, 130 Nev. Adv. Op., No. 27, pg. 4
4
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(2014). The standard for Big-D’s proof is the general civil standard: a
preponderance-of-the-evidence. Id. at pg. 6. A preponderance of evidence is not a
measurement of the greatest number of witnesses, instead, it’s the persuasive weight
of evidence to lead a trier of fact to find the existence of the contested fact is more
probable than its nonexistence. Brown v. State, 107 Nev. 164, 166, 807 P.2d 1379
(1991).

The proof elements for a breach of contract claim are: (1) The existence of an
enforceable agreement between the parties; (2) Plaintiff/Counter-claimant’s
performance; (3) Defendant/Counter-defendant’s unjustified or unexcused failure to
perform; and (4) Damages resulting from the unjustified or unexcused failure to
perform. Nevada Jury Instructions, (2011) Instruction 13CN.1. A breach of contract
claim for damages requires a failure to perform that is material; that the failure to
perform defeats the purpose of the contract. /d. at Instruction 13CN.42. Integral to
the proof of damages is proximate cause, causation: “That is if the damage of which
the promisee [Big-D] complains would not have been avoided by the promisor’s
[Padilla Construction] not breaking [its] promise, the breach cannot give rise to
damages.” Clark Cty. Sch. Dist. V Richardson Constr., 123 Nev. 383, 396, 168 P.3d
87 (2007). The existence of a valid agreement between the parties was never in
dispute. Trial Exhibit'? (TEXH”) 1, Subcontract JA Vol. L. pg. 91.

III. NO EVIDENCE PADILLA CAUSED DAMAGES
The complained of damages arise from the separation of the second (brown) coat

of stucco from the first (scratch) coat during the process to check for proper stone
adhesive coverage when an installed stone was pulled back from the brown coat to
visually check the adhesive coverage. Padilla does not dispute the separations
occurred and were observed by everyone involved with the IGT stone project.

What is not known, and the primary focus of the trial, is the causation of the

12 As stipulated by the parties, Trial Exhibits 1-91 were admitted, JA Vol. V, pg. 456, L 9-24.
5
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separations. Between the parties, there was no dispute the trial was about causation:
(1) “the reason we are here today is why did the separations occur” (Padilla Opening,
Trial Transcript Day 1 (“TSRCP 17, JA Vol. V., pg. 440, lines 24-25); (2) “as Mr.
Mundy [Padilla trial counsel] characterized this is, frankly, a trial related to
causation” (Big-D Opening, TSRCP 1, JA Vol. V., pg. 445, lines 4-5); and (3) the
court, “is that [trial related to causation] correct” directed to Mr. Mundy, “That is
correct”, the court “All right. The record will so reflect.” TSRCP 1, JA Vol. V., pg.
445, lines 6-11.

It is Padilla’s position the separations were caused by the premature installation
of the stone on the stucco before it was fully dry (cured). TSRCP 1, JA Vol. V., pg.
440, line 25 — pg. 441, line 4. According to EXPO, the stucco mix supplier to this
job, “Proper curing is essential” and “Proper curing is important especially in hot or
windy conditions.” It’s not unduly speculative to imagine the Las Vegas jobsite as
hot, and maybe even windy in September. TEXH 26, JA Vol. IL,, pg. 111, CURING
heading). Each stone panel measured four feet wide and thirty inches high and
weighed close to forty pounds. TSRCP 1, JA Vol. VL., 597, lines 3-9. Padilla’s
analogy was the cause of the separations was no different than the damage caused
by parking your car on your new concrete driveway before it fully dried (cured).
TSRCP 1, JA Vol. V., pg. 441, lines 2-4. According to Chin, in answer to the
question of what the Architect’s plan instruction to determine the most effective
procedures for curing and lapse time between coats based on climatic and job

conditions, meant:

It means that it’s important to make sure that, first of all,
the scratch coat is — has sufficient cure time before you
apply the brown coat to it. It’s also — and it talks about
making sure that the brown coat has sufficient cure time —
as well as the other times involved before you apply
anything to it.

So this is very imgortant because you want to make sure
that the strength of the materials are up to the point where
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you can apply materials to it without causing any damage
to the [stucco] system. TSRCP 2, JA Vol. VL, pg. 682, line
22 —pg. 683, line 6.

III. A. CURE TIMES NEVER SETTLED

As will be evident, cure times were far from settled and an ongoing controversy.

Chin testified that according to the project specifications, the parties responsible for
specifying the cure time included the “contractor, the subcontractor, and the [stucco]
materials supplier . . .” TSRCP 2, JA Vol. VL, pg. 29, lines 7 — 13. Lopez, Chief
Operating Officer for Padilla Construction Company of Nevada, who worked in the
lath and plastering business (stucco) all his adult life including 13 years with Padilla,
(Lopez depo, JA Vol. V., pg. 415, lines 1-3, pg. 410, line 21), testified he told
Brinkerhoff the brown coat needed to cure 28 days before installing the stone on it.
Lopez depo, Vol. V., pg. 416, lines 19-25, pg. 417, lines 1 —4. After Lopez observed
some of the separations, Brinkerhoff testified Lopez’s only response was “the
product should have cured for 30 days before the stone was allowed to be installed
onit.” TSRCP 1, Vol. V., pg. 593, lines 22-24.

Chin, in his role as an IGT consultant (TSRCP 2, JA Vol. VL, pg. 742, line 20),
informed IGT’s counsel, Ferrario, that the scratch coat should cure one day and the
brown coat twenty-one days, unless the stucco mix was mixed with latex, then it
would require seven to fourteen days. (T Exh 38-1) Chin testified at trial he didn’t
believe latex was used in the stucco mix. (TSRCP 2, JA Vol. VL, pg. 741, line 3)
Then, IGT’s counsel Ferrario reports “The stucco cure issue continues to evolve.
Right now wé are operating under a 2 day scratch 7 day brown cure. This is
consistent with the county requirements” (verified as minimum intervals, cure time,
between plaster coats in the Clark County Building Code, (TEXH 450'3, JA Vol. V.
pg. 400, Table 2512.6) and asks for Chin’s thoughts. TEXH 38, JA Vol. I, pg. 259

Ferrario 09/04/09 email. In response, Chin agrees the seven day cure is consistent

13 Admitted, JA Vol., VIL, pg. 784, line 2.
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with the low published cure time he has reviewed so he doesn’t think that it can be
shortened; however, he notes that while the two day cure for the scratch coat is
consistent with the high published time he has reviewed, he thinks there is a
possibility to lower the scratch cure time to one day with a stucco subcontractor
inspection after one day to determine if its rigid enough to install the brown coat.
TEXH 38, JA Vol. IIL,, pg. 259, Chin 09/04/09 email.

Meanwhile, Brinkerhoff, advised IGT’s Stecker on August 28": (1) “[s]tone
installation on Wednesday is contingent on 48 hours cure time” (TEXH 400", JA
Vol. IV., pg. 368, paragraph four) and in the same paragraph advises he has sent the
approved plaster product (EXPO MX3) data to ABB Engineers, PSI Engineering,
and the product manufacturer (EXPO) for cure time recommendations.
Subsequently, Brinkerhoff testified he received a reply from EXPO (TSRCP 1, JA
Vol. VI, pg. 631, lines 6-13) that “normal curing and applications are required.”
TEXH 32, JA Vol. III,, pg. 250. Although he acknowledged receiving cure time
recommendations from ABB and PSI, he didn’t remember what they were. T Trans
D-1, pg. 190, lines 5-15. In answer to the question did he ever find out what the
normal curing time was, he answered “We used two days and seven days.” TSRCP
1, JA Vol. VL, pg. 631, line 24 - pg. 632, line 2.

Nowhere, is there any evidence of a ‘summit’ meeting between IGT, Big-D,
EXPO and Padilla to resolve the obvious dispute as to the critical cure times.
Instead, it appears as the person solely responsible for scheduling work, Brinkerhoff
arbitrarily set the cure time to two days for the scratch coat and seven days for the
brown coat. During trial, Brinkerhoff testified he had exclusive responsibility for
scheduling the work of all subcontractors; Q. Would it be fair to say that, if you
didn’t schedule it, it was not going to happen? A. Yes, absolutely. TSRCP 1 JA Vol.

14 Admitted, JA Vol., VI, ;g. 567, line 2
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V., pg. 462, lines 12-14.

III. B. BIG-D NEVER TESTED FAILED STUCCO FOR CAUSATION
Big-D never determined the cause of the separations. According to Big-D’s

Brinkerhoff, answering the question why Big-D didn’t terminate the Subcontract
with Padilla: “[W]e made a decision based on the rejection of Padilla’s work by IGT.
We didn’t know cause.” TSRCP 1, JA Vol. V., pg. 469, lines 10-23. In a letter to
Padilla’s Lopez dated November 3, 2009, Big-D’s counsel, Hurley, stated Big-D “is
looking to Padilla to assist in investigating the cause of the failure.” TEXH 58, JA
Vol. III., pg. 276, paragraph 3. On November 18, 2009, when questioned whether
he had released the check to Padilla, Big-D’s McNabb responded: “No way. Why
would I? Their work is failing. We still don’t know who’s at fault.” TSRCP 1, JA
Vol. VI, pg. 650, lines 12-13, TEXH 61, JA Vol. III., pg. 281.

III. C. CHIN’S TESTS WHILE CONSULTANT TO IGT
On April 8, 2010, Big-D filed its Counterclaim alleging “Padilla’s Work was

substandard and improperly installed and did not comply with the plans and
specifications for the Project and/or ASTM Standards.” Counterclaim, JA Vol. 1,
pg. 16, lines 27-28. Nearly seven months after Padilla was informed the project was
going in a different direction (Lopez depo, JA Vol. V., pg. 413, lines 1-2) with a
concrete board that didn’t require a cure time and four months after finding out its
payment for the work completed was being held ransom (TEXH 59, JA Vol. IIL, pg.
277, last paragraph, first sentence) pending Padilla’s assistance to find the cause of
the separations; Big-D first divulged its allegations as to why the separations
occurred.

In support of the Counterclaim, Chin testified at trial about his observations of
the stucco separations but failed to put forth evidence that any of the alleged
deviations from the plans and specifications were material; caused the separations.

For example, Chin’s testimony included several references to the thickness of the
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stucco coats vs. the project’s plans and specifications, but then admitted “whether
the brown coat was 2 inches or a quarter of an inch, scratch coat an inch or one-
quarter of an inch, it did not affect the bond strength”, the strength of the connection
between the scratch and brown coats. TSRCP 2, JA Vol. VL, pg. 735, lines 18-21.
As to claims the scratch coats were not properly roughened; nowhere did Chin
show any measurement of the grooves; determine whether they were the
“approximately 1/8 inch” specified by EXPO. TEXH 37, JA Vol. III., pg. 256,
paragraph 3.39B, NOTE. After admitting he never saw grooving of the scratch coat
in more than one direction at the jobsite (TSRCP 2, JA Vol., pg. 712, lines 9 11) and
commenting on Trial Exhibit 448 (TEXH 448!, JA Vol. V., pg. 391), three
photographs of the same separation showing a minor amount of grooving in a second
direction, TSRCP 2, JA Vol. VI, pg. 711, lines 13-14), Chin was unable to identify
a percentage of wrong direction grooving that would cause a failure of the bond.
TSRCP 2, JA Vol. VIL, pg. 749, lines 10-14. He eventually admitted the wrong
direction grooving only “maybe contributing to” the lack of bond between the brown
coat and the scratch coat. TSRCP, JA Vol. VL, pg. 712, lines 17-19. For Trial
Exhibit 438'¢, Chin sites no grooving of the scratch coat is evident (TSRCP 2, Vol.
VI, pg. 718, lines 24-25), however, admits that he didn’t use a 3D camera that can
capture the depth dimension, but when questioned, he claimed to have put his hand
on the scratch coat at the bottom of the three inch diameter!” core hole (TSRCP 2,
JA Vol. VIL, pg. 750, lines 10 — 15); perhaps the grooving, dark shadows on the
scratch coat, was more readily observed in (TEXH 438-4, JA Vol. V., pg. 386) with
the close-up photograph of the scratch coat and the apparent more direct lighting?

In all instances, when Chin noted no bond between the scratch and brown coats,

15 TEXH 448, Admitted for limited purpose: not for the truth of the matter asserted, JA Vol. VI,
P(,g 717, line 13.

Admitted, JA Vol. VI, pg. 720, line 18.
17 TSRCP 2, JA Vol. VL, pg. 717, line 20.
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he admitted no knowledge of when the brown coat had been installed; where in the
curing period the stucco might have been or whether sampling/testing was done
before the brown coat fully cured? For Trial Exhibit 438, photos of coring/testing
on the inside of the building September 17" (TSRCP 2, JA Vol. VL, pg. 720, lines
20-22) as well as trial exhibit (TEXH 15-7, JA Vol. IL., pg. 232), which summarizes
Chins notes for the 17" testing; Chin admitted he did not know when the brown coat
had been installed. TSRCP 2, JA Vol. pg. 749, line 24 — pg. 750, line 2.

Similarly for Trial Exhibit 449'8, (JA Vol. V., pg. 395), the references to the
September 22™ testing, Chin admitted he did not know when either the scratch or
brown were installed. TSRCP 2, Vol. VIL, pg. 751, lines 17-18. Both of the
admissions of no knowledge when the relevant stucco was installed also applies to
(TEXH 60, JA Vol. I1L., pg. 279), Chin’s November 17, 2009 email to IGT’s counsel,
Ferrario, reporting on both the September 17" and 22™ testing. Neither TEXH 406'°
nor TEXH 446% were admitted for the truth of the matter asserted, so neither
contributed any evidence of a material breach.

In summary, Big-D failed to carry its burden to present a preponderance of
evidence that Padilla’s alleged deviations from the plan and specifications were
material and caused the complained of damages. That the damage of which Big-D
complains would not have been avoided by Padilla not breaking its promise to
furnish stucco in compliance with the plans and specifications.

IV BIG-D’S STOP PA‘S{II\}[ENT OF CHECK BREACHED THE
BCONTRACT

The proof elements for a breach of contract claim are: (1) The existence of an

enforceable agreement between the parties; (2) Plaintiff/Counter-claimant’s

18 Admitted, JA Vol. VIL,, pg. 717, line 13.

19 Admitted for limited purpose: not for the truth of the matter asserted, JA Vol. VL, pg. 709, line
19.

20 Admitted for limited purpose: not for the truth of the matter asserted, JA Vol. VI, pg. 695, line
7-9.
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performance; (3) Defendant/Counter-defendant’s unjustified or unexcused failure to
perform; and (4) Damages resulting from the unjustified or unexcused failure to
perform. Nevada Jury Instructions, (2011) Instruction 13CN.1. A breach of contract
claim for damages requires a failure to perform that is material; that the failure to
perform defeats the purpose of the contract. /d. at Instruction 13CN.42. Integral to
the proof of damages is proximate cause, causation: “That is if the damage of which
the promisee [Big-D] complains would not have been avoided by the promisor’s
[Padilla Construction] not breaking [its] promise, the breach cannot give rise to
damages.” Clark Cty. Sch. Dist. V Richardson Constr., 123 Nev. 383, 396,168 P.3d
87 (2007). The existence of a valid agreement between the parties was never in
dispute. SUBCONTRACT AGREEMENT, TEXH 1, JA Vol. L, pg. 91.

After leaving the project in mid-September because “they were going in a
different direction” (Lopez depo, JA Vol. V., pg. 413, lines 1-2) with a prefabricated
cement “board that can handle the pressure of them [stone installers] pulling on it,
plus they could install that board and immediately start installing the stone [no cure
time].” (Id. at pg. 413, lines 17-21), Padilla submitted a Big-D Payment Request
form as specified by the Subcontract (TEXH 1, JA Vol. L., pg. 92, paragraph D) for
the work completed to date of the ‘going in a different direction’ notice. Padilla’s
performance was confirmed by Big-D’s Brinkerhoff. Q: Describe for the Court the
process of what happens from the time you receive a payment application until the
time that a check goes out the door. TSRCP 1, JA Vol. V., pg. 490, lines 22-24. A:
“I approved this [TEXH 9, JA Vol. IL, pg. 215, Padilla’s 09/25 Payment Request]
at 82 percent complete, absolutely did. I felt like Padilla had installed 82 percent of
the product.” TSRCP 1, JA Vol. V., pg.491 lines 8-10. Brinkerhoff approved the
September 25, 2009 Payment Request in the amount of $185,991.85 for payment
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October 25, 2009. TEXH 9, JA Vol. 11, pg. 215%.

Big-D failed to perform; to pay Padilla in accordance with the approved Payment
Request without justification or excuse. According to the district court, Big-D’s
performance was excused by Padilla’s breach of the Subcontract, which occurred
before Big-D’s alleged breach (Conclusion of Law (“CL”) JA Vol. VIL, pg.831,
lines 5-6); that payment was excused because IGT rejected Padilla’s work (CL, JA
Vol. VII pg. 831, lines 7-10), and; Big-D was excused from giving the Subcontract
mandated notice of default and opportunity to cure because Padilla refused to
participate in the investigation of the cause of the failures and any remediation. CL,
JA Vol. pg. 831, line 12, pg. 832, line 7.

Notwithstanding Big-D’s failure to present a preponderance of evidence that
Padilla’s alleged deviations from the plans and specifications caused the complained
of separations, Padilla’s breach could not have been prior to Big-D’s. Big-D stopped
payment November 18, 2009 of the payment check for the work Brinkerhoff
affirmed Padilla had completed in September (TEXH 61, JA Vol. III., pg. 281) and
at a time when Big-D admittedly did not know the cause of the separations. On
November 18, 2009, when questioned whether he had released the check to Padilla,
Big-D’s McNabb responded: “No way. Why would I? Their work is failing. We
still don’t know who’s at fault.” TSRCP 1, JA Vol. VI, pg. 650, lines 12-13.

There was no justification to withhold Padilla’s payment because IGT rejected
the stucco in the absence of an erroneous assumption there was only one cause of
the separations, Padilla. The assumption of a single potential cause was contradicted
by Brinkerhoff:

LA]t the time, we made the decision [substitute cement
oard in place of stucco] based on the rejection of Padilla’s
work by IGT. We didn’t know the cause. We didn’t know
whether it was labor related. We didn’t know whether it

21
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was material related. We didn’t know whether it was
\lvgeaztl;er condition related.” TSRCP, JA Vol. V., 469, lines

Additionally, Padilla complained the cause was Big-D’s scheduling the installation
of the stone before its stucco properly cured??, which was never disputed until April
8, 2010 when Big-D filed its Counterclaim alleging deviations from the plans and
specifications caused the damages; rejection of the stucco requiring the removal and
replacement. CC, JA Vol. 1, pgs. 16 & 17, paragraphs 11-13. Not when Big-D
notified Padilla in mid-September 2009 that the project was going in a new direction
(Lopez depo, JA Vol. V., pg. 413, lines 1-2) with a cement board that could better
stand the stone pulling forces and didn’t require a cure time (/d. at 413, lines 17-21)
nor in Big-D’s counsel, Hurley’s November 3™ letter stating “Big-D is looking to
Padilla to assist in investigating the cause of the failure.” TEXH 58, JA Vol. IIL, pg.
276, third paragraph, last sentence. IGT’s rejection of the stucco was not
justification to withhold Padilla’s payment in November when Big-D admittedly had

no knowledge Padilla caused the separations.
Padilla neither refused to participate in the investigation of the failure or

remediation. Upon receipt of Big-D’s counsel, Hurley’s November 3™ letter stating
“Big-D is looking to Padilla to assist in investigating the cause of the failure” (TEXH
58, JA Vol. III., pg. 276, third paragraph, last sentence), Padilla responded stating
that “without third party confirmation that its work is sub-standard” it expected to
be paid. TEXH 59, JA Vol. IIL., pg. 278. Big-D never responded to the letter,
including suggestions for a third party expert to verify the cause of the separations
and a proposal for the fair sharing of the costs. The reason? The reality of the

situation in November 2009, there was nothing for anyone to investigate. Lopez

22 Padilla’s Lopez testified he told Brinkerhoff the brown coat needed to cure 28 days before
installing the stone on it. Lopez depo, Vol. V., pg. 416, lines 19-25, pg. 417, lines 1-4. After
Lopez observed some of the separations, Brinkerhoff testified Lopez’s only response was “the
product should have cured for 30 days before the stone was allowed to be installed on it.” TSRCP
1, Vol. V., pg. 593, lines 22-24
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testified that the same day Brinkerhoff told him the project was going in a different
direction, Big-D was “destroying the product [stucco] and ripping stone off the wall
and starting over.” (Lopez depo, JA Vol. V., pg. 413, lines 1-2, pg. 412, lines 17-
22). Brinkerhoff’s calendar shows “Demo Padilla Substrate” September 14-16,
2009. (TEXH 74, JA Vol. 111, pg. 294). As for refusing to participate in the remedial
work, installation of the cement board (Durock), Padilla was never asked. Big-D’s
Brinkerhoff testified he didn’t “specifically recall that conversation” asking Padilla
if they would install the Durock. (TSRCP 1, JA Vol. VL, pg. 504, lines 4-5), nor
could Big-D’s McNabb produce proof that a request for proposal, standard in the
construction industry for requesting work/materials beyond the terms of the contract,
was issued to Padilla for the installation of the Durock. TSRCP 1, JA Vol. VI, pg.
530, lines 21-25. Big-D’s withholding Padilla’s payment at a time when it
admittedly did not know the cause of the separations was a material breach of the
Subcontract that caused damages to Padilla in the amount of the payment due for its

services, and as approved by Big-D’s Brinkerhoff. TEXH 9, JA Vol. I, pg. 215.
V. BIG-D’S FAILURE TO PROVIDE PADILLA NOTICE OF DEFAULT

Big-D’s failure to provide Padilla written notice of an alleged defect of its work
and resulting opportunity to inspect and to cure the defect is a breach of the implied
covenant of good faith and fair dealing. “In every contract or agreement there is an
implied promise of good faith and fair dealing. This means that each party impliedly
agrees not to do anything to destroy or injure the right of the other to receive the
benefits of the contract. Thus, each party has the duty not to prevent or hinder
performance by the other party.” Hilton Hotels v. Butch Lewis Productions, 107 Nev.
226, 234 808 P.2d 919 (1991). Padilla’s position is the failure of Big-D to provide
Padilla written notice of an alleged defect of its work and resulting opportunity to

inspect and to cure the defect as provided by the terms of the Subcontract, section
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5.1 and Exhibit “Z”, prior to withholding payment, prevented Padilla’s performance
and denied it the benefit (payment) of the Subcontract; a breach of the of the implied
covenant of good faith and fair dealing. Joint Pre-Trial Memorandum Pursuant to
EDCR 2.67. JA Vol. L, pg. 64, lines 12 — 21.

In mid-September 2009%, Padilla was informed by Big-D’s Brinkerhoff that
installation of the stucco, Padilla’s work, was stopped because “they were going in
a different direction” (Lopez depo, JA Vol. V., pg. 413, lines 1-2) with a
prefabricated cement “board [Durock] that can handle the pressure of them [stone
installers] pulling on it, plus they could install that board and immediately start
installing the stone [no cure time].” (Lopez depo, JA Vol. V., pg. 413, lines 17-21)
This change in material from stucco to a prefabricated cement board didn’t surprise
Lopez who had been adamant to that point the only problem with the stucco was the
premature installation of the stone before the stucco was allowed to properly cure.
Concerned that the stucco wasn’t being allowed to cure properly, when asked who
at Big- D he communicated that concern to, he replied “Everyone.” Lopez depo, JA
Vol. V., pg. 411, lines 10-25. A switch to a substrate that didn’t require curing time
was understandable because Lopez knew Big-D was under pressure from IGT to
finish the project in time for some type of IGT event at the project site. Lopez depo,
JA Vol. V,, pg. 413, line 22 — pg. 414, line 3.

There was no evidence that at the time of the mid-September announcement of
going in a new direction that Big-D alleged the separations were caused by a Padilla
commission or omission. To the contrary, reference to the advantage of no cure time
for the cement board indicated adequate cure time was an issue. Further, trial

testimony made it apparent that in mid-September, Big-D couldn’t have given

2 Lopez testified that the same day Brinkerhoff told him the project was going in a different
direction, Big-D was “destroying the product [stucco] and ripping stone off the wall and starting
over.” (Lopez depo, JA Vol. V., pg. 413, lines 1-2, pg. 412, lines 17-22). Brinkerhoff’s calendar
shows “Demo Padilla Substrate” September 14-16, 2009. (TEXH 74, JA Vol. IIL., pg. 294).
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Padilla notice of a defect/deficiency in their work causing the separations; Big-D
was not aware of any. According to Big-D’s Brinkerhoff, answering the question
why Big-D didn’t terminate the Subcontract with Padilla: “[W]e made a decision
[substitute cement board in place of stucco] based on the rejection of Padilla’s work
by IGT. We didn’t know cause.” TSRCP 1, JA Vol. V., pg. 469, lines 10-23. Ina
letter to Padilla’s Lopez dated November 3, 2009, Big-D’s counsel, Hurley, stated
Big-D “is looking to Padilla to assist in investigating the cause of the failure.” TEXH
58, JA Vol. IIL., pg. 276, third paragraph, last sentence. On November 18, 2009,
when questioned whether he had released the check to Padilla, Big-D’s McNabb
responded: “No way. Why would I? Their work is failing. We still don’t know who’s
at fault.” TSRCP 1, JA Vol. VI, pg. 650, lines 12-13, TEXH 61, JA Vol. IIL, pg.
281.

According to the pertinent language of Section 5.1 of the Subcontract titled

Notice to Cure:

If you [subcontractor] are guilty of a material breach of a
provision of this Subcontract, you may be deemed in
default of this Subcontract. If you fail,” within three (3)
days after written notification, to commence and continue
satisfactory correction of such default, then at your
expense, we will: (a? Provide the most expeditious
correction of the default . . . . (b) Supply labor, materials
equipment . . . necessary for the satisfactory correction o
your default . . . (c) Withhold payment of moneys due you
until the work is fully completed and accepted l%y the
Owner. TEXH 1, JA Vol. I, pgs. 101-102, Section 5.1.

When a contract is clear on its face, it will be construed from the written language
and enforced as written. Canfora v. Coast Hotels & Casinos, Inc., 121 Nev. 771,
776, 121 P.3d 599 (2005). Clear on its face, Section 5.1 required Big-D provide a
written notice to Padilla of a material default and three days for Padilla to commence
and continue satisfactory correction of the alleged default before Big-D was entitled
to withhold payment to Padilla. In addition to Padilla’s Section 5.1 right to inspect,
inherent in the right to commence and continue correction of an alleged default is
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Nevada Exhibit “Z” right to inspect a claimed defect in its work. The fourth
paragraph states in part:

There shall not be any back charge or deduction from the

contract price due Padilla for expense alleged to have been

caused by Padilla without prior written notice to Padilla,

and Padilla having been given a reasonable olpliortumtly to

inspect the claimed defect. TEXH 1, JA Vol. L., pg. 106

4" paragraph. Note — Brinkerhoff stipulated he mnitialed

the Subcontract on behalf of the Big-D. TSRCP 1, JA Vol.
V, pg. 464, lines 18-19.

Big-D’s failure to give the requisite written notice of a material breach/defect
deceived Padilla to any need to defend its work; to have their expert inspect the failed
work, and take samples necessary for laboratory analysis while the alleged failed
work was available and before the six month shelf life of the EXPO MX3 expired
precluding the scientifically necessary control samples. What else would Padilla
believe under the circumstances that its work was being replaced with material that
doesn’t require cure time and without any notice alleging a breach of the contract or
that its work is defective? Padilla’s state of mind that inadequate cure time was the
problem, and a problem over which Padilla had no control was unchallenged. The
stone installation was exclusively scheduled by Big-D. During trial, Brinkerhoff
testified he had exclusive responsibility for scheduling the work of all
subcontractors; Q: “Would it be fair to say that, if you didn’t schedule it, it was not
going to happen?” A: “Yes, absolutely.” TSRCP 1 JA Vol. V., pg. 462, lines 12-14.

A couple of problems arise from the lack of the Section 5.1 written notice: Padilla
was denied an opportunity to cure and mitigate the damages, but this pales in
comparison to the denial of Padilla’s opportunity to defend its work while the
evidence of failed stucco was still available. Neither of which were fair or in good
faith, therefore, Big-D breached the implied covenant of good faith and fair dealing

in the Subcontract.
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VI. BIG-D VIOLATED NEVADA LAW
WITHOLDING PAYMENT TO PADILLA

Nevada Revised Statute 624.624 (JA Vol. V., pg. 425) specifies the law for

payments or withholding payments to subcontractors. “When the language of a
statute is plain and unambiguous, a court should give that language its ordinary
meaning and not go beyond it.” Nevada Dept. of Corrections v. York Claims
Services, 131 Nev. Adv. Op., No. 25, pg. 7 (2015). This Court reviews issues of
statutory construction de novo. 4.F. Constr. Co. v. Virgin River Casino, 118 Nev.
699, 703, 56 P.3d 887 (2002). A violation of a statute constitutes negligence per se
if the injured party belongs to the class of persons that the statute was intended to
protect, and the injury suffered is of the type the statute was intended to prevent.
Vega v. E. Courtyard Associates, 117 Nev. 436, 440, 24 P.3d 219 (2001).

Big-D and Padilla executed a Subcontract for the IGT project September 3, 2009.
TEXH 1, JA Vol. L. pg. 93. After the mid-September “going in a new direction”
notice from Big-D, Padilla submitted its Payment Request September 25" to Big-D,
which Big-D’s Brinkerhoff acknowledged he signed September 30" with the
notation payment was due in thirty days on October 25", TEXH 9, JA Vol. II., pg.
215, TSRCP 1, JA Vol. V., pg. 474, line 17 — pg. 475, line 10.

NRS 624.624(1), JA Vol. V., pg. 425, pertains to written agreements between a
higher-tiered contractor [Big-D] and a lower-tiered subcontractor [Padilla].
Accordingly, if the written agreement [Subcontract] includes a schedule for
payments, Big-D

ghall pay [Padilla] %1) On or before the date payment is
ue, or (2) Within 10 days after the date [Big-D] received
ayment for all or a portion of the work, materials, or
&‘ﬁi%‘ﬂf?&d‘ii“éﬁ.’?ﬂé? S T PO phasis
Added
If the Subcontract does not include a schedule for payments, Big-D
“shall pay [Padilla] (1) Within 30 days after the date the
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Padilla] submits a request for payment, or (2) Within 10
ays after the date [Big-D] received payment for all or a
portion of the work, labor, or equipment described in a

re(ﬂjest for payment . . ., .
Whichever is earlier.” NRS 624.624(1)(b), Emphasis
Added
The district court concluded NRS 624.624 was designed to ensure general
contractors pay subcontractors after the general contractor receives payment from

the Owner of the project [IGT]. CL, JA Vol. VIL., pg. 833, lines 14-16, Emphasis

Added. This is contrary to the plain language of the statute. The relevance of the
Owner’s payment to the general contractor in either subsection 1, paragraph a. or b.,
is the potential to shorten the time for payment if the Owner were to pay either before
the payment to the subcontractor is due, (a.), or before 30 days after the subcontractor
submits a request for payment, (b). In this instance, the Subcontract did not contain
a schedule for payments, therefore, as Brinkerhoff stated as standard practice
(TSRCP 1, JA Vol. V., pg. 474, line 18 — pg. 475, line 7), payment was due within
30 days after the date Padilla submitted their Payment Request. TEXH 9, JA Vol.
IL., pg. 216.

Similarly, the district court concluded “Padilla was to be paid . . . after IGT paid
Big-D” according to a term of the Subcontract. CL, JA Vol. VIL, pg. 834, lines 9-
10. This conclusion is contrary to this Court’s finding that “pay-if-paid provisions
are unenforceable because they violate public policy.” Lehrer McGovern Bovis v.
Bullock Insulation, 124 Nev. 1102, 1117-1118, 197. P.3d 1032 (2008). Also noted
in the Subcontract, Section 4.2 (TEXH 1, JA Vol. pg. 101), paragraph above Section
4.3), which contains the statement “As an absolute condition precedent to you
receiving payment . . . we must have first received from the Owner the corresponding
periodic payment”, there is the handwritten notation, “Nevada Law will take

precedence” and initialed by Big-D’s Brinkerhoff.?*

24 Brinkerhoff stipulated he initialed the Subcontract on behalf of the Big-D. TSRCP 1, JA Vol.
V, pg. 464, lines 18-19.
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Big-D had no lawful right to withhold Padilla’s payment. Pursuant to NRS
624.624(2), Big-D’s right to withhold Padilla’s payment was contingent on
compliance with subsection 3. According to NRS 624.624(3), if Big-D intended to
withhold any amount from its payment to Padilla, Big-D must have given, on or
before the date payment was due, a written notice to Padilla of any amount that will
be withheld and give a copy of the notice to all other contractors and the Owner.

The written notice must;

(a) Identify the amount of the request for payment that will
be withheld from the lower-tiered subcontractor;
(b) Give areasonably detailed explanation of the condition
or the reason the higher-tiered contract will withhold that
amount, including, without limitation, a specific reference
to the provision of section of the agreement with the
lower-tiered subcontractor, and any documents relating
thereto, and the a{)phcab_le building code, law or regulation
with which the lower-tiered subcontractor has tailed to
comply; and ) ' .

(c) Be signed bsy an authorized agent of the higher-tiered
contractor. NRS 624.624(3)(a), (bg), (c).

Accordingly, Big-D’s NRS 624.624 written notice to Padilla of its intent to withhold
payment was due October 25, 2009, in accordance with Brinkerhoff’s calculation of
the payment due date. TSRCP 1, JA Vol. V., pg. 474, line 18 —pg. 475, line 7, TEXH
9, JA Vol. II,, pg. 216. Such notice never occurred, instead, Big-D, citing
“unresolved disputes with Padilla” stopped payment November 18" on its check in
the amount of Padilla’s requested payment. TEXH 12, JA Vol. I, pg. 222, TEXH
61, JA Vol. IIL, pg. 281. The district court found Big-D’s counsel letter dated
November 3 (TEXH 58, JA Vol. IIL., pg. 276) was “sufficient to constitute required
written notice to justify withholding payment.” CL, JA Vol. VIL, pg. 837, lines 8-9.
The letter does not conform substantially with the NRS 624.624 written notice
requirement; notably, there is no specific reference to the provision or section of the
agreement with the lower-tiered subcontractor, and any documents relating thereto,

and the applicable building code, law or regulation with which the lower-tiered
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subcontractor has failed to comply, which is not surprising, when the gist of the letter

is “looking to Padilla to assist in investigating the cause of the failure.” TEXH 58,

JA Vol. IIL, pg. 276, third paragraph, last sentence, Emphasis Added.

In addition to the NRS 624.624 requisite notice before withholding payment,
NRS 624.624(4) provides the subcontractor an opportunity to cure alleged reasons
for withholding payment. A subcontractor who receives a notice of withholding
may: “Correct any condition or reason for the withholding described in the notice of
withholding . . .” NRS 624.624(4)(b).

It is obvious the intent of NRS 624.624 is to protect subcontractors’ payments
from irrational and undefined reasons for withholding payment and to provide a
subcontractor an opportunity to cure, that in the instant matter, Padilla was denied
by Big-D’s failure to provide the requisite written notice of the reasons for
withholding payment and withholding payment when Big-D admitted it did not
know the cause of the separations nor that Padilla was culpable for all potential

causes. According to Big-D’s Brinkerhoff:

A]t the time, we made the decision [substitute cement
oard in ]flace of stucco] based on the rejection of Padilla’s
work by IGT. We didn’t know the cause. We didn’t know
whether it was labor related. We didn’t know whether it
was material related. We didn’t know whether it was
fyeathle(g c2%nd1t10n related.” TSRCP 1, JA Vol. V., pg. 469,
ines 10-23.

And according to Big-D’s McNabb, when questioned whether he had released the
check to Padilla, Big-D’s McNabb responded: “No way. Why would I? Their work
is failing. We still don’t know who’s at fault.” TSRCP 1, JA Vol. VI, pg. 650, lines
12-13.

Big-D’s stopping Padilla’s payment was in violation of NRS 624.624 causing
injury in the way of non-payment of the amount Big-D agreed was due for the work
performed on the IGT Stone Replacement project. TSRCP 1, JA Vol. V., pg.491
lines 8-10. Big-D was negligent per se.
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VIL. NO DUTY FOR PADILLA TO INDEMNIFY
According to the district court, Padilla had a duty to indemnify, defend, and hold

harmless pursuant to Section 3.6 of the Subcontract. CL pg. 22, lines 22-23.
Pursuant to the express language of this section, Padilla’s duty arises solely from its
acts or omissions, willful or negligent conduct, which as noted above, Big-D has

failed to prove-up.

VIIL. PADILLA’S CLAIM AGAINST F&D
CONTINGENT ON AWARD OF DAMAGES

Although the district court found Big-D’s Motion for Judgment as a Matter of

Law on the issue of Padilla’s claim against the bond posted to release Padilla’s lien
on the IGT building was not meritorious, it found the issue was moot under the
circumstances of the court’s denial of Padilla’s damages. CL, JA Vol. VII, pg. 838,
lines 8-13. In the instance that Padilla shall prevail in this appeal and a finding it is
entitled to damages, its claim against F&D should be restored.

IX. PADILLA ENTITLED TO SPOLIATION INSTRUCTION
According to the district court, “it would be improper to order a spoliation remedy

when Padilla did not intend to take additional advantage of additional inspection
opportunities even if they had been available.” CL, JA Vol. VIL, pg. 842, lines 6-7.
The obstacle to finding the truth in this matter, what caused the separations, is the
lack of evidence, more specifically, the absence of any samples of failed stucco:
stucco that cured the two and seven day periods specified by Big-D and failed during
the stone installation adhesive test; that is, the stone pulled the second coat of stucco
from the first coat of stucco after the stucco was properly cured. All of which was
the result of Big-D’s failure to obtain valid samples when they were available, and
to give Padilla fair notice that it needed to obtain samples for a defense.

Big-D had a prelitigation duty to preserve samples of the failed stucco when
litigation was reasonably foreseeable. Bass-Davis v. Davis, 122 Nev. 442, 450, 134
P.3d 103 (2006). Nothing should have been more apparent to Big-D, at the time of
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the stucco separations and IGT’s rejection of the stucco, that litigation was imminent
and the failed stucco would be relevant. Big-D’s McNabb testified that at the time
of first event of a stone pulling the stucco apart “our counsel [Bill Hurley] was
involved in every communication because it was such a controversial issue. They
[IGT] had Mark [Ferrario], their attorney, everything was Mark and Bill and then
Valerie [Higgins], their [IGT’s] internal counsel. TSRCP 1, JA Vol. VL, pg. 647,
lines 17-23. And, at a time when Big-D admitted it didn’t know the cause of the
separations, and as noted below, IGT was commanding the removal and replacement
of the failed stucco, the evidence, its incomprehensible Big-D wouldn’t have
preserved samples of the failed stucco for both their defense and to prosecute an
action if it was established the cause was a third party, such as Padilla.

According to the district court, spoliation sanctions are only appropriate to a party
controlling the evidence, which Big-D didn’t have because it was IGT that directed
Big-D “to remove and replace the Padilla Work on an expedited basis.” CL, JA Vol.
VII. pg. 841, lines 24 — 26. There is no showing that IGT’s order to remove and
replace the Padilla Work prohibited IGT from preserving samples of failed work.

According to the district court, Padilla was invited to participate in the testing
Big-D performed, and there wasn’t any evidence Big-D excluded Padilla from any
available opportunities to inspect the Padilla Work. CL, JA Vol. VIL, pg. 841, line
26 —pg. 842, line 2. There isn’t any evidence that Big-D ever tested failed work that
it could have invited Padilla to participate in. As evidenced by the appearance of
Chin, former IGT consultant, at trial and Big-D’s exclusive reliance on him for proof
of Padilla’s culpability; there wasn’t any Big-D’s testing for causation. However,
Big-D did exclude Padilla from inspecting failed work with their failure to preserve
samples and to give any notice to Padilla of its culpability; alerted to the prospect
Padilla would need a defense. Instead, Padilla received notice the project was “going
in a different direction” (Lopez depo, JA Vol. V., pg. 413, lines 1-2) with a
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prefabricated cement “board that can handle the pressure of them [stone installers]
pulling on it, plus they could install that board and immediately start installing the
stone [no cure time]” (Lopez depo, JA Vol. V., pg. 413, lines 1-2); nothing that even
implies suspicion of Padilla’s culpability.

Brinkerhoff’s calendar shows “Demo Padilla Substrate” September 14-16, 2009.
TEXH 74, JA Vol. III., pg. 294. Two weeks before Brinkerhoff approved Padilla’s
Payment request (TSRCP 1, JA Vol. V., pg.491 lines 8-10) and seven weeks before
Big-D’s counsel’s letter conditioning further payment to Padilla on assistance
establishing Padilla met all its obligations under the Subcontract Agreement. TEXH
58, JA Vol. IIL, pg. 277, last paragraph. Additionally, when Padilla requested “third
party confirmation that its work is sub-standard”, Big-D never responded. TEXH 59,
JA Vol. III., page 278, last paragraph. In the absence of valid samples, what could
be scientifically investigated by anyone? Not once in the course of discovery did
Big-D put forth a sample of failed stucco with information of installation dates to
confirm specified cure times.

Big-D breached its duty to preserve the failed stucco, at least valid samples, when
litigation was reasonably foreseeable and samples of the failed would be relevant.
Therefore, Padilla was entitled to an adverse inference instruction that the district
court may draw an inference that if samples of the failed stucco were available for

testing, the results would have been unfavorable to Big-D.
X. BIG-D NOT ENTITLED TO JUDGMENT

IN THE AMOUNT OF $600.,000.00

The district court found Big-D proved it was entitled to recover damages against

Padilla, and according to the Joint Stipulation, “judgment against Padilla in the
amount of $600,000.00.” CL, JA Vol. VIL, pg. 840, lines 5-6. The district court
misread the stipulation: “Padilla stipulates to entry of judgment in the amount of the
Allowed Claim ($123,091.39).” Stipulation (“STIP”), JA Vol. V., pg. 430, lines 1-
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Pursuant to Eighth Judicial District Court Rule 7.50, a stipulation is effective if
it is in writing subscribed by the party against whom the same shall be alleged. In
an effort to reduce trial time, counsel for both Big-D and Padilla discussed the futility
of the time proving up alleged damages of more than $750,000.00, when the fact
was the most Big-D could recover pursuant to the Bankruptcy Court’s allowed claim
and approved Chapter 11 plan, was $123,091.39%. STIP, JA Vol. V., pg. 430, lines
1-2. Accordingly, counsel for Big-D drafted a Joint Stipulation as to Damages on
Big-D Construction Corporation’s Counterclaim which was in writing, signed by the
President of Padilla Construction Company of Nevada, announced to the court
(TSRCP JA Vol. V., pg. 444, line 24 — pg. 445, lines 1-11) and filed December 3,
2014. STIP, JA Vol. V., pg. 427. A settlement agreement is a contract governed by
the general principles of contract law, the interpretation of such is reviewed de novo.
“We have stated that contracts will be construed from their written language and
enforced as written.” The Power Company v. Henry, 130 Nev. Adv. Op., No. 21,
pgs. 6-7 (2014).

According to the Stipulation, pages 3 & 4, paragraph, 6:

Given that any recovery by Big-D against Padilla is

limited to the Stipulated Payment, in the event that this

Court determines Padilla is liable to Big-D for costs to

remove and replace the Padilla Work, Padilla stipulates to

ent?l of ]udgment in the amount of the Allowed Claim,

$3{) 31,0912.3 ) ...STIP, JA Vol. V., pg. 429, linel8 — pg.
, line 2.

The district court misstated the amount of the stipulated judgment as $600,000.00,
which must be corrected to $123,091.39, the parties’ stipulation.

25 During the course of the instant matter, Padilla Construction Company of Nevada filed a Chapter
11 Petition October 11, 2011, after which Big-D and Padilla stipulated to a contingent claim upon
Big-D prevailing in the instant manner of a maximum $600,000.00, to be paid according to the
approved plan, which parties agreed, was $123,091.38. See following Argument, XI.
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XL BIG-D NOT ENTITLED TO ATTORNEY’S FEES, COSTS, INTEREST
Post judgment, Big-D submitted a motion for Attorneys’ Fees, Costs and Interest

Pursuant to Judgment and to Amend Judgment to $1,234,678.55. Motion, JA Vol.
VIL, pg. 854 line 13. Padilla filed an Opposition contesting the district court’s

jurisdiction to award a judgment in excess of the maximum amount of the
Bankruptcy Court’s allowed claim, $600,000.00. Opposition, JA Vol. VIL, pg. 865,
lines 8-10. Big-D responded that the costs, fees and interest are post-petition debts
not impacted by the bankruptcy action. REPLY, JA Vol. VIL, pg. 887, lines 12-16.
The district court issued an Order awarding Big-D Fees and Costs in the amount of
$414,433.99 and post judgment interest at a daily rate of $59.61. ORDER, JA Vol.
VIIL, pg. 908 lines 2-7.

Padilla argued the Bankruptcy Court had retained jurisdiction over any and all
disputes regarding the operation and interpretation of the Plan and this Order
[Confirming Debtors’ First Amended Joint Plan of Reorganization, JA Vol. VIL., pg.
896, lines 18-22]. TSRCP, JA Vol. VI, pg. 30, lines 23-28. Therefore, whether the
fees, costs and interest sought by Big-D was post-petition or not subject to the
stipulated claim, was for the Bankruptcy Court to decide, and not the Eighth Judicial
District Court. Trans pg. 23, line 23 — pg. 7, line 2.

c[iW]her.e the judgment or_decree of the Federal court
etermines a right under a Federal statute, that decision is
final . . . and an adﬂudlcatlon under the reorganization
provisions of the B ptcy Act, effect as res judicata is
to be given the Federal order. Stoll v. Gottlieb, 305 U.S.
165 (1938).
In the absence of the district court’s subject matter jurisdiction to determine Big-
D’s request for an Amended Judgment exceeding the Bankruptcy Court’s allowable
claim against Padilla, the district court’s Order entered July 22, 2015 is void.

Landreth v. Malik, 127 Nev. Adv. Op., No. 16, pg. 4 (2011)
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XII. CONCLUSION
The district court overlooked Big-D’s numerous admissions, by word and

conduct, that there is no evidence that a Padilla commission or omission caused the
complained of separations. Equally sure, is the fact that the responsibility of no
evidence of the cause of the separations is exclusively Big-D’s. Big-D’s failure to
retain samples of the failed stucco was neither precluded nor restrained by IGT’s
command to remove and replace the stucco. Equally certain, is the fact that Big-D’s
failure to give Padilla notice required by both Subcontract and Nevada law denied
Padilla critical notice of potential culpability for the separations and the need to
inspect, investigate, potentially cure, and most importantly, be alerted to the need to
prepare a defense. Accordingly, Padilla is entitled to judgment against Big-D for
breach of the Subcontract, breach of the implied covenant of good faith and fair
dealing, and violation of Nevada law. Irrespective of the Court’s decision of
liability, the district court’s misunderstanding of the stipulated judgment must be
corrected and its award of attorney’s fees, costs, and interest without subject matter

jurisdiction must be voided.

NRAP 28.2 Attorney’s Certificate/NRAP 32(8)(A)

1. T hereby certify that this brief complies with the formatting requirements of
NRAP 32(a)(4), the typeface requirements of NRAP 32(a)(5) and type style of
NRAP 32(a)(6) because:

This brief has been prepared in a proportionally spaced typeface using Microsoft
2013 Word in 14 font size and Times New Roman.

2. T further certify that this brief complies with the page limitations of NRAP
32(a)(7) because, excluding the parts of the brief exempted by NRAP 32(a)(7)(C), it
is either:

Does not exceed 30 pages.

3. Finally, I hereby certify that I have read this appellate brief, and to the best of
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my knowledge, information, and belief, it is not frivolous or interposed for any
improper purpose. I further certify that this brief complies with all applicable
Nevada Rules of Appellate Procedure, in particular NRAP 28(e)(1), which requires
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RULE 26.1 DISCLOSURE
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I. STATEMENT OF THE ISSUES'

1. Did the District Court clearly err in determining that the stucco work
performed by Padilla was defective?

2. Did the District Court clearly err in finding that Big-D gave proper
notice of withholding to Padilla pursuant to NRS 624.624?

3. Did the District Court abuse its discretion in declining to give itself a
spoliation instruction?

4, Did the District Court have the authority to award attorneys’ fees and
costs to Big-D to defend the Padilla Action?

II. STATEMENT OF THE CASE

Padilla Construction Company of Nevada (“Padilla”) commenced a
mechanic’s lien action in the Eighth Judicial District Court for Clark County (the
“Padilla Action”). Padilla was a subcontractor to Big-D Construction Corp. (“Big-
D”), who was acting as the general contractor for IGT to construct its office
headquarters and related facilities on South Buffalo Drive in Las Vegas, Nevada
(“the “Project”). Padilla performed stucco work on the Project (the “Padilla
Work™). IGT rejected the Padilla Work and required Big-D to remove and replace

it.

' The defined terms set forth in the Statement of the Issues are defined in the
Statement of the Case.
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In January 2010, Padilla initiated the Padilla Action even though it is
undisputed that the Padilla Work had been rejected by IGT and Big-D had
removed and replaced the Padilla Work at IGT’s direction. Big-D filed a
counterclaim related to the nearly $1 million incurred by Big-D to remove and
replace the Padilla Work and the adjacent work damaged by the defective Padilla
Work (the “Big-D Counterclaim”).

In October 2011, Padilla filed a Chapter 11 bankruptcy action in the Central
District of California (the “Padilla Bankruptcy”). Padilla continued to prosecute
the Padilla Action, as it was not stayed by the Padilla Bankruptcy. Big-D filed a
proof of claim in the Padilla Bankruptcy and received relief from the automatic
stay to continue to prosecute the Big-D Counterclaim. Subsequently, Big-D
stipulated to the reorganization plan in the Padilla Bankruptcy, which capped the
maximum amount of Big-D’s Counterclaim for pre-confirmation claims at
$600,000—subject to actual proof and liquidation in the Padilla Action.

Big-D and Padilla stipulated to nearly all operative facts—except causation.
Padilla agrees that the Padilla Work failed but contends that the failure was not the
result of workmanship. Critically, Big-D and Padilla stipulated the amount of
costs incurred by Big-D to remove and replace the defective Padilla Work
exceeded the $600,000 allowed claim (in order to avoid the need for additional

trial time to prove these damages). As a result of the stipulations, the only
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remaining issue for trial was causation—was Padilla responsible for the failures in
the Padilla Work. If yes, then pursuant to the parties’ stipulations, Big-D was
entitled to damages in the principal amount of $600,000.00.

The Padilla Action proceeded to a three-day bench trial in December 2014.
Judge Denton issued detailed Findings of Fact and Conclusions of Law and a
Judgment in favor of Big-D. The District Court’s factual findings were supported
by substantial evidence that Padilla failed, in several independent ways, to
construct the Padilla Work in compliance with the plans and specifications.
Subsequently, Judge Denton awarded Big-D its post-petition costs and fees
associated with defending the Padilla Action.

III. STATEMENT OF THE FACTS

The parties stipulated to nearly all operative facts in the Joint Pretrial
Memorandum. JA Vol. 1, pg. 45-52. Padilla’s Opening Brief mischaracterizes the
context of those facts—the most material of which are explained below. Notably,

the “Joint Appendix” filed by Padilla selectively omits a number of admitted trial

exhibits that were included with the substantial evidence that Padilla’s Work was

defective. Those exhibits are now included with Respondent’s Appendix.

A. The Padilla Work Was Defective; The Owner Directed Big-D to
Remove and Replace the Padilla Work.

The Project. Between 2006 and 2008, Big-D acted as the general contractor

for the Project—IGT’s corporate headquarters. JA Vol. 1, pg. 46:10-7, Pre-Trial
3
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Memorandum, Stipulated Facts. The centerpiece of the Project was an office
building constructed with large sandstone panels installed on the exterior and in the
interior lobby. IGT took occupancy of the Project in the early summer of 2008.
Id. at 46:17-22.

After deficiencies were identified with the stone work performed in the
initial construction, IGT directed Big-D to remove and replace the original stone
work. Id. Because the stone could not be removed without damaging the
underlying two-coat stucco system, Big-D was required to remove the stucco
system as well as the stone. Id. at 46: 23-25. IGT directed Big-D to perform the
repair work in August and September 2009, with a firm finish deadline to enable
IGT to entertain customers in town for the G2E convention in mid-October 2009.
Id. at 46:27-47:11.

The Padilla Subcontract. Padilla was not involved in the original

construction of the Project. In August 2009, Padilla contacted Big-D and
requested the opportunity to submit a proposal for the stucco portion of the
replacement work. JA Vol. VI, pp. 555:14-557:13 (Brinkerhoff Testimony); JA
Vol. II, pp. 223-225 (Tr. Ex. 13). The stucco scope of work required an initial
metal lath layer, followed by a two-coat stucco system (the “Padilla Work”). JA
Vol. 1, pg. 48:10-19, Pre-Trial Memorandum, Stipulated Facts. Big-D ultimately

contracted with Padilla to perform the Padilla Work and the parties executed a
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subcontract agreement (the “Subcontract Agreement”). Id. at 46:27-47:4. JA Vol.
I, pp. 91-107, (Tr. Ex. 1, Subcontract Agreement).

The Subcontract Agreement required Padilla to furnish “all labor, materials,
equipment, and necessary services to install complete exterior and interior stucco
(plaster) including lath, scratch, and brown coat.” JA Vol. 1, pp. 91-93 (Tr. Ex. 1,
Subcontract Agreement). The Subcontract Agreement required Padilla to perform
the Padilla Work in compliance with the Plans and Specifications for the Project,
which included specific parameters, including the following;:

. Minimum plaster thicknesses as specified [in included chart]. JA Vol.
1, pg. 456, (Tr. Ex. 4, Section 09220 at 3.4G).

. The scratch coat was to be “horizontally cross-rake[d] to provide key
for second Base Coat (brown coat).” Id. at Section 09220 at 3.4C.

. The base coat was to be “applied so that it meets the required total
thickness” and “not vary more than 1/4 in.” Id. at Section 09220 at 3.4D 1, 2.

J Remove and replace unacceptable plaster and base. /d. at Section
09220 at 3.10D.

. Comply with specified plastering standards.’

? The Specifications, at Section 092200 at 1.1 .A, provided that the Padilla Work
was to comply with the following plastering standards: (a) ASTM-C926,
[contained at JA. Vol. 4, pg. 352-61, Trial Exhibit 89]; (b) Portland Cement
Association Plaster (Stucco) Manual, Trial Exhibit 90, [contained at RA. Vol II,
pg. 277-325 (Tr. Ex. 90)]; and (c) per Building Code, as locally adopted,

5
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Cure Times. As the specialty subcontractor with substantial expertise in
stucco, Padilla was required to both (i) select the stucco product for approval by
the Architect [JA Vol. VI, pp. 559:24-566:1 (Brinkerhoff Testimony)] and (ii)
control the means and methods of the Padilla Work, including setting the required
“cure” times between the stucco coats and before stone work was to be installed
over the Padilla Work. JA Vol. VI, pp. 620:10-631:17 (Brinkerhoff Testimony);
JA Vol. VI, pp. 682:12-683:13 (Chin Testimony).

Contrary to Padilla’s claim that “cure times were far from settled and an
ongoing controversy,” [Opening Br. at 7], the record is clear that the cure times
were set at (1) two days between scratch coat and brown coat and (ii) seven days
between brown coat and stone installation. JA Vol. VI, pp. 620:10-631:10
(Brinkerhoff Testimony); JA Vol. VI, pp. 685:16-687:11 (Chin Testimony). In
fact, IGT’s consultant testified, he was “very comfortable with [the 2-day/7-day
cure times] because it was consistent with the Code and all other standards and,
especially, the stucco manufacturer’s recommendation.” Id. at 685:4-11. Further,
Padilla’s assertion that there was no “summit meeting between IGT, Big-D, EXPO

and Padilla” related to cure times is inapposite. Opening Br. at 8. Rather, all

[contained at RA. Vol. II, pg. 326-327,(Tr. Ex. 91); JA Vol. 1, pg. 456 (Tr. Ex. 4,,
Section 09220 at 1.1 .A).
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parties understood that Padilla was responsible for the cure times—and no party
objected to the cure times. JA Vol. VI, pp. 739:14-24 (Chin Testimony).

Although the Architect and IGT reviewed the proposed cure times, neither
party disputed them; they allowed the means and methods to remain in Padilla’s
hands, as the 2-day/7 day time periods presented no concerning deviation from
industry standard or local code. JA Vol. VI, pp. 620:10-631:10 (Brinkerhoff
Testimony); JA Vol. VI, pp. 742:14-25 (Chin testimony). In addition, Big-D
implemented quality control measures to ensure the stone contractor did not install
stone over the Padilla Work until after the seven-day period expired. JA Vol. VI,
pp. 583:2-584:8 (Brinkerhoff Testimony).

Failures of the Padilla Work. Shortly after Padilla commenced its work, the

two layers of the Padilla Work began to separate from each other. JA Vol. 1, pg.
49:9-13, Pre-Trial Memorandum, Stipulated Facts; RA Vol. 1, pg. 137-156, Tr. Ex.
17 (Padilla’s crew’s daily logs); RA Vol. 1, pg. 173-202; Tr. Ex. 21 (email to
Padilla management). IGT’s consultant, Ian Chin, reported that Padilla’s Work
failed to comply with the Plans and Specification in several respects. JA Vol. VII,
pp. 743-786 (Chin Testimony). The testing revealed multiple, independent causes
of the failures, including (a) improper thicknesses of the stucco; (b) failure to
adequate hydrate the stucco mix; (c) failure to adequately compact the brown and

scratch coats; (d) contaminated materials within the stucco mix; and (e) failure to
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adequately score the scratch coat to allow the brown coat to bond. /d.; JA Vol. IV,
pp. 380-382 (Tr. Ex. 406). Any of these failures, alone, would have been a
sufficient basis to reject the work.

Padilla was involved in the on-site meetings and invited to all testing
sessions.  Further, information regarding IGT’s testing and results were
communicated real-time to Padilla. Accordingly, Padilla’s assertion in its Opening
Brief that it first learned of the basis for IGT rejecting the stucco in Big-D’s

counterclaim is false.

Stucco Failures Widespread; Unrelated to Stone Installation. Contrary to
Padilla’s characterization, the failures in the Padilla Work were widespread. The
Padilla Work failed in all of its locations. Although the failures were initially
observed during the stone installation, the failures were not limited to areas in
which stone was installed over the stucco. Rather, the same failures were
identified throughout the entire project—including the interior of the building
where it is undisputed that no stone work was installed over the Padilla Work. JA
Vol. VI, pp. 722:1-728:25 (Chin Testimony); JA Vol. V, pg. 480:16-481:16
(Brinkerhoff Testimony); JA Vol. IIL, pp. 279-80 (Tr. Ex. 60). As Big-D’s project
manager testified regarding the interior stucco, “as we started taking these cores

out, you could simply twist them like a mason jar and separate the brown coat from
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the scratch coat....there was just no adhesion between the scratch and the brown.”
JA Vol. V, pg. 480:16-481:16 (Brinkerhoff Testimony).

IGT Directs Big-D to Remove and Replace the Padilla Work. IGT made the

decision to reject the Padilla Work both in the interior and exterior of the Project.
JA. Vol. V, pg. 421-24 (IGT Deposition). The basis for IGT’s decision included
the recommendation of Mr. Chin that “he didn’t believe it was installed to the
standards that would give him high confidence that the system would be able to
take and handle stone.” Id. As aresult, it is undisputed that IGT made the decision
to reject the Padilla Work because it determined Padilla failed to comply with the
Plans and Specifications. Id.; JA Vol. VI, pp. 722:1-728:25 (Chin Testimony); JA
Vol. V, pg. 480:16-481:16 (Brinkerhoff Testimony). The Padilla Work on the site
further presented a safety concern that required immediate remove and replacement
because 40 1b stone panels had been installed over the top of portions of the Padilla
work that was failing. JA Vol. VI, pp. 526-27 (McNabb Testimony).

B.  Big-D Gave Padilla Repeated Notice of the Failures in the Padilla Work
and Requested Padilla’s Assistance to Defend the Work.

Padilla was regularly and repeatedly advised of failures of its work both
during and after the Project. JA Vol. 1, pg. 49:9-50:13, Pre-Trial Memorandum,
Stipulated Facts. In addition, Padilla’s own crew advised Padilla management of
the failures in the Padilla Work. Id. at 49:9-27; RA Vol. 1, pg. 137-156, Tr. Ex. 17

(Daily Field Logs of Padilla’s crew).
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During the Project. Both IGT and Big-D specifically and repeatedly

requested Padilla to participate in testing to determine whether the Padilla Work
was suitable. JA Vol. 1, pg. 50:1-28, Stipulated Facts; JA Vol. III, pg. 265, Tr. Ex.
46 (email informing Padilla “we have another area of separation between the
brown and scratch coat” and requesting a telephone call to discuss). JA Vol. V, pp.
486:14-23, 487:4-15 (Brinkerhoff Testimony). Padilla was present during testing
performed on-site on September 16 and 23 and was present when the demolition of

the Padilla Work commenced. JA Vol. V, pg. 476:24-477:15, 480:2-25
(Brinkerhoff testimony).

These invitations were made both during the construction and after the
Padilla Work was rejected. Yet, Padilla did nothing to investigate. Padilla did not
investigate whether the brown coat that it was using was too stiff. RA. Vol. II, pg.
352-353 (Lopez Deposition at 129:2-9). Padilla did not investigate whether the
two layers of its stucco were sufficiently compacted. Id. (Lopez Deposition at
129:10-13). Padilla did not investigate whether the water content of the brown
coat was sufficient at the time that it was applied. Id. (Lopez Deposition at 132:18-
22). When Padilla first became aware of the presence of chunks in its stucco work,
its expert, Mr. Roberts, recommended that it investigate the product mix to identify

the source of contaminates. Id. at 335 (Lopez Deposition at 43-45). Padilla did

10
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not take any action to investigate the product because “that cost money.” Id.
(Lopez Deposition at 44:1-2) (emphasis added).

Padilla’s executive responsible for the Project made clear “we weren’t going
to participate” in testing and investigation of Padilla’s Work. Id. at 342 (Lopez
Deposition at 84: 12-17; 82-84).

Q. And do you recall, did Big-D in fact request Padilla
to assist it to investigate the cause of the failures of the
product?
A. Yes
Q. And what, if anything, did Padilla do to assist Big-D
to investigate the cause of the product failure?
A. Ask for our money.
Id. at 354 (Lopez Deposition at 135:16-23).
After the Project. Even with Padilla’s failure to assist, Big-D continued to

defend the Padilla Work for a period of weeks and requested Padilla’s assistance
and participation in its efforts. JA Vol. 1, pg. 50:1-7 Stipulated Facts; RA Vol. 1,
pg. 237-238, Tr. Ex. 52; JA Vol. 3, pg. 272, Tr. Ex. 55; JA. Vol. 111, pg. 268, Tr.
Ex. 53 (email confirming teleconference between Big-D and Padilla to discuss plan
to defend work); JA Vol V, pg. 469:10-24 (Brinkerhoff Testimony); JA Vol VI,
pg. 497-502 (Brinkerhoff Testimony).

This included the following measures: (i) a request for a meeting
immediately after 1GT rejected the Padilla Work (which was scheduled for
September 29, 2009); (ii) several telephone calls from Big-D to Padilla to follow

up on the September 29 meeting, JA Vol. 5, pg. 473:13-18 (Brinkerhoff testimony)

11
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and (iii) a formal letter that stated,

“Big-D is looking to Padilla to assist in

investigating the cause of the failure...It would be a tremendous assistance if

Padilla would furnish Big-D with any documentation or other evidence at its

disposal which relates to the involvement of IGT or its consultant, Ian Chin.” JA

Vol. III, pg. 275- 77, Tr. Ex. 58 (letter from Big-D requesting that Padilla assist

Big-D to defend the Padilla work to IGT; confirming payment to be withheld

unless and until work could be defended). Padilla unequivocally declined unless it

was immediately paid in full for the removed and rejected work. JA Vol. III, pg.

278 (Tr. Ex. 275); JA Vol VI, pg. 497-502 (Brinkerhoff Testimony); RA Vol. II,

pp. 352-354 (Lopez Deposition at 135:16-23).

Padilla’s Crews’ Knowledge.

It was no secret that the Padilla work was failing. Even Padilla’s own crews

identified the separation. RA Vol. 1, pg. 137-156, Tr. Ex. 17 (Daily Field Logs of

Padilla’s crew). Padilla’s field notes indicate as follows:

Date

Notation

September 10,
2009

“The brown is pulling from the scratch on the first two
columns that we scratch and brown after the mock-up.”

September 11,
2009

“We have the same problem on the brown coat on the
second column when the stone installers do the bonding
test the brown pulls from the scratch. Call Joe [Lopez] let
him know. Also, Joe [Padilla management] says for me
to keep doing the production.”

September 15,
2009

“Today, 3 more areas where install stone when stone
installers pull it to check bonding, brown coat came loose

12
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Date Notation

from scratch coat. Joe Lopez [Padilla management] let him
know what happened. His response was for me to keep
doing what I was doing and that nothing was wrong.”

September 16, “Today, two more areas came loose.”
2009

Id. (emphasis added). Padilla management brazenly instructed the Padilla crews to keep
working, in spite of identified instances of failure in Padilla’s Work. Id.

C. Big-D Gave Padilla Repeated Notice of the Failures in the Padilla Work
and Requested Padilla’s Assistance to Defend the Work.

IGT did not give Big-D the opportunity to remove and replace the Padilla
Work. JA Vol. VI, pp. 525-536 (McNabb Testimony). On the outside of the
building, IGT immediately directed Big-D to place an alternate system. Because
there was no longer time to allow the two-coat stucco system to cure before IGT
needed the project for its international client event, IGT directed Big-D to use an
alternate, slightly less desirable method of construction using a cement board base
for the stone instead of the stucco.’® JA Vol. 1, pg. 50:7-13, Pre-Trial
Memorandum, Stipulated Facts; JA. Vol. V, pg. 421-24 (IGT Deposition); JA Vol

5, pg. 489-90 (Brinkerhoff testimony); JA Vol. VI, pp. 525-536 (McNabb).

* Again, Padilla brazenly misrepresents the evidence on this issue. Opening Br. at
3. Contrary to Padilla’s representation that Big-D and IGT determined the cement
board “was better suited to the stone adhesive coverage pulling,” all evidence
indicates that the sole basis for the switch was timing and IGT firmly believed it
was a less desirable solution than the stucco—not some sort of improvement. JA.
Vol. V, pg. 421-24 (IGT Deposition); JA Vol 5, pg. 489-90 (Brinkerhoff
testimony)

13
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Months later, IGT informed Big-D that it refused to allow Big-D the
opportunity to replace the Padilla Work on the interior of the building. JA Vol. VI,
pp. 517-18 (McNabb Testimony); JA Vol. III, pp. 286-290. In fact, the failure of
the Padilla Work formed the basis for a dispute between Big-D and IGT and
resulted in Big-D paying substantial damages to IGT. JA Vol. VI, pp. 524-26
(McNabb Testimony); JA Vol. I1II, pp. 283-285 (Tr. Ex. 64).

By a mistaken accounting error, Big-D released a check to Padilla in
October 2009. JA Vol. V, pp. 490:20-492:25 (Brinkerhoff Testimony); JA Vol.
VI, pp. 494:1-498:1, 507:18-511:8 (Brinkerhoff Testimony); JA Vol. II, pp. 215-
220, Tr. Ex. 9 (Payment Request); JA Vol. II, pp. 291-292, Tr. Ex. 73 (Big-D AP
History). Big-D immediately stopped payment on the check and called Padilla to
advise that the check was released in error and that payment was to be withheld
pending further investigation into the causes of the failure of the Padilla Work. JA
Vol. VI, pp. 494:1-498:1, 507:18-511:8 (Brinkerhoff Testimony); JA Vol. III, pp.
281-282, Tr. Ex. 61 (Email).

D. District Court Relied on Substantial Evidence that the Padilla Work
Was Defective.

Based upon the presentation of the evidence, the District Court considered
substantial factual evidence that the Padilla Work was defective and was not
constructed in compliance with the Plans and Specifications. This included

evidence from:
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(i)  On-site investigation: JA. Vol. 3, pg. 261-266 (Tr. Ex. 43, 44, 46); RA
Vol 1, pg. 231-238 (Tr. Ex. 45, 47, 48, 49, 51); ; JA Vol. 5, pg. 48-85; [Chin
testimony|

(i)  Photographs of the defective work as it was observed, JA Vol. IV, pp.
374-384, Tr. Ex. 404 and 405;

(1i1) Testimony of Big-D on-site project manager, Brent Brinkerhoff, JA
Vol. V, pp. 480-86 (Brinkerhoff Testimony); JA Vol. VI, pp. 498-503 (Brinkerhoff
Testimony);

(iv) Testimony of Big-D’s principal in charge who was onsite, Forrest
McNabb, JA Vol. V, pp. 527 (McNabb Testimony);

(v) Testimony of Padilla’s executive responsible, Joseph Lopez, JA Vol.
V, pp. 407-417 (Lopez Testimony); RA Vol. II, pp. 328-356 (Lopez testimony);

(vi) Testimony of IGT’s responsible executive, Robert Stecker, JA Vol. V,
pp. 418-424 (IGT Testimony); RA Vol. II, pp. 357-384 (IGT testimony);

(vil)) Testimony of IGT’s designated on-site expert based upon personal
observation and investigation, Ian Chin, JA Vol. VII, pp. 734-784 (Chin
Testimony);

(viii) testimony regarding findings of IGT’s off-site petrographic analysis,

Id. and JA. Vol. IV, pp. 380-381 (Tr. Ex. 406); and
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(ix) further extensive analysis after the Padilla Work was removed and
replaced. JA Vol. VI, pp. 498-503 (Brinkerhoff Testimony).

Chronologically, this included the following sequence of events relied upon
by the District Court to determine that the Padilla Work was defective.

On September 10, 2009, visual review of the Padilla Work confirmed that
the first layer of the Padilla Work was not adequately “scored” to allow bonding to
the second layer; Finding of Fact 34 (citing Tr. Ex. 404", 405°, 446-50); JA Vol.
VI, pp. 696:12-697:8 (Chin Testimony).

On September 10, 2009, visual review of the Padilla Work confirmed that it
was not properly hydrated with enough water to activate the cementitious
properties of the material. Finding of Fact 34 (citing Tr. Ex. 403, 404, 405, 446-
50); JA Vol. VI, pp. 702:3-704:1 (Chin Testimony). Big-D immediately contacted
Padilla and asked Padilla to investigate the failures. JA. Vol. V, pp. 484:12-24.

On September 14, 2009, photographs of the failed work demonstrated that,
in contravention of the plans and specifications, the grooving of the Padilla Work
is in two directions. JA Vol. VI, pp. 711:12-712:4 (Chin Testimony).

On September 15, 2009, Ian Chin’s petrographer reported that microscopic

examination of the Padilla Work was consistent with Mr. Chin’s conclusions based

* Contained at JA Vol. 4, pg. 369-73.
3 Contained at JA Vol. 4, pg. 374-79.
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upon on-site investigation. JA Vol. VI, pp. 702:3-704:1, 704:9-706:20 (Chin
Testimony); JA Vol. IV, pp. 380-381 (Tr. Ex. 406).

On September 16, 2009, Mr. Chin conducted an on-site investigation of the
failed conditions. JA Vol. VI, pp. 707:11-708:15.

On September 17, 2009, Mr. Chin analyzed, 3-inch diameter core samples
of the Padilla Work. JA Vol. VI, pp. 716-720 (Chin Testimony); JA Vol. IV, pp.
383-386 (Tr. Ex. 438); JA Vol IV, pp. 395-397 (Tr. Ex. 449). Of the 11 samples,
the following results were identified: (i) on eight of the samples, the brown coat
had failed to bond to the scratch coat; (ii) on seven samples, the scratch coat was
not properly scored to receive the brown coat; and (iii) on an eighth sample, the
scratch coat was only 50% bonded to the brown coat. JA Vol. IV, pp. 383-386 (Tr.
Ex. 438); JA Vol. II1, pp. 279-80 (Tr. Ex. 60).

On September 23, 2009, Big-D performed testing of several interior areas
of the building to determine whether it could defend the Padilla Work. JA Vol. VI,
pp. 722:1-728:25 (Chin Testimony); JA Vol. V, pg. 480:16-481:16 (Brinkerhoff
Testimony). Those investigations revealed the same types of failures as identified

on the exterior of the building. JA Vol. II1, pp. 279-80 (Tr. Ex. 60).

E. District Court Awarded Big-D Its Attorneys Fees and Costs as
Prevailing Party in the Padilla Action.

On March 6, 2015, Big-D filed a Motion for Attorneys’ Fees, Costs, and

Interest Pursuant to Judgment and to Amend Judgment in the amount of
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$1,234,678.55. This Motion sought to Amend the Judgment in the following

amounts plus post-judgment interest on those amounts:

Category Amount
Attorneys Fees $383,399.00
Expert Fees $38,882.34
Lien Release Bond Fees $24,700.00
Other Costs $6,344.99
Pre-Judgment Interest $164,921.92

JA Vol. VII, pg. 849. In its Reply on May 18, 2015, Big-D voluntarily removed its
claim for Pre-Judgment Interest in response to Padilla’s Opposition; Big-D
acknowledged the pre-judgment interest claim was barred by the Padilla
Bankruptcy. JA Vol. VII, pg. 885.

The District Court entered an order awarding Big-D the following:

Category Amount
Attorneys’ Fees $383,399.00
Fees to Depose Padilla’s $2,730.00
Expert

Bond Fees $24,700.00
Storage of Stucco $3.614.99
Subtotal $414,433.99

JA Vol. VII, pp. 905. Padilla has represented that the Padilla claim was abandoned
by the Padilla Bankruptcy and that Padilla, itself, is entitled to any affirmative
recovery from the Padilla Action (and that such funds are not to be paid into the
Padilla Bankruptcy). As a result, the District Court entered the fee award as Big-D

has a contractual right to attorneys’ fees in prevailing on defending against the
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Padilla claim—which claim was not impacted by the Padilla Bankruptcy. JA Vol.
VII, pp. 905.
IV. SUMMARY OF ARGUMENT

The District Court relied on substantial evidence in support of its
determination that the Padilla Work was defective. As a result, the District Court’s
determination is not clearly erroneous and must be upheld. Accordingly, Padilla is
not entitled to payment for defective work that Big-D was required to remove and
replace immediately after it was installed. Rather, Padilla is responsible to Big-D
for the costs to remove and replace the Padilla Work (in the amount stipulated by
the parties prior to trial).

Because IGT rejected the Padilla Work and ordered Big-D to remove and
replace it, payment to Padilla never became due. Further, even if payment had
become due, Big-D complied with the mandate of NRS 624.624 by providing
Padilla regular and repeated notice that the Padilla Work failed—and Padilla had
actual knowledge.

Further, the District Court did not abuse its discretion in declining to give
itself a spoliation instruction based upon Padilla’s assertion that Big-D failed to
preserve adequate samples of the Padilla Work.

Finally, as the prevailing party in defending against the Padilla Action, Big-

D is contractually entitled to its costs and attorneys fees pursuant to the
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Subcontract Agreement (and post-judgment interest on such amounts). These costs
and fees were not barred by the Padilla bankruptcy.
V. STATEMENT OF THE STANDARD OF REVIEW

As to the factual determination that the Padilla Work was defective, the
District Court made specific and detailed factual findings that the Padilla Work
was defective. Thus, rather than the preponderance standard proposed by Padilla,
this Court must only review whether those factual findings are clearly erroneous.
“Where a question of fact has been determined by the trial court, this court will not
reverse unless the judgment is clearly erroneous and not based on substantial
evidence.” Kockos v. Bank of Nevada, 90 Nev. 140, 143 (1974). Accordingly, the
correct standard is whether the District Court’s own detailed and extensive factual
findings were clearly erroneous.

Regarding the District Court’s evidentiary ruling in declining to give itself a
spoliation instruction regarding whether Big-D preserved adequate samples of the
Padilla Work, this Court should only disrupt the District Court’s ruling if the
District Court abused its discretion. Sheehan & Sheehan v. Nelson Mallev & Co.,
121 Nev. 481, 492 (2005) (specifying that a district court’s evidentiary rulings

shall not be overturned “absent an abuse of discretion”).
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VI. ARGUMENT
A. The District Court Did Not Clearly Err Because It Based Its

Determination that the Padilla Work Was Defective Upon Substantial

Evidence.

The District Court made two distinct categories of factual conclusions that
are both supported by substantial evidence—the Padilla Work was defective and
Padilla failed to present reliable evidence to the contrary. The trial judge has “the
opportunity to hear and perceive the witnesses,” as a result, he or she is “better able
to consider and balance the equities than [is this Court] relying solely on the cold
record.” Cunningham v. Cunningham, 61 Nev. 93 (1941). “It is not [this Court’s]
province to determine the credibility of witnesses. It is the exclusive province of
the trial court, sitting without a jury, to determine the facts on conflicting evidence
and its finding will not be disturbed unless it is clear that a wrong conclusion was
reached. Ormachea v. Ormachea, 67 Nev. 273, 280 (1950) (emphasis added). As

a result, there was no clear error.

i Substantial Evidence Thoroughly Demonstrated the Padilla
Work Was Defective.

The District Court’s factual determination that the Padilla Work was
defective is supported by the overwhelming weight of the evidence. Accordingly,
this Court must determine there was no clear error.

First, Padilla contractually agreed to perform the Padilla Work in

compliance with the Subcontract Agreement. This included an agreement to meet
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the requirements of the plans and specifications, including very precise
specifications regarding the thickness of the layers, the method of “scoring” of the
base layer, the compaction, and the hydration. See §III, Statement of Facts
(“SOF”) pp 3-4.

Second, visual examination on the project site indicated that the Padilla
Work failed to comply with the contract provisions. SOF pp. 5-6. This evidence
was further supported by the testimony of Ian Chin explaining the on-site pictures.
As even an untrained eye can see from the pictures, Padilla failed to score the base
layer of the stucco to a sufficient depth to create a “key” for bonding. Similarly,
the variation in thicknesses is also apparent. In addition, Padilla failed to score the
base layer in a single direction as required by the contract. The District Court
noted these obvious nonconformities from the pictures at trial. SOF pp. 5-8.

Third, petrographic analysis of the stucco during the Project revealed that
the Padilla Work has at least three independent defects: (a) incorrect thickness, (b)
failure to uniformly score, and (c) inadequate hydration to active the cement
properties. This was further supported by the testimony of IGT’s consultant that
he commissioned petrographic analysis of the Padilla Work; the petrographic
report was consistent with his conclusions based upon visual examination; and
relied upon the results to determine the Padilla Work was defective. SOF pp. 5-6,

11-12.
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Fourth, persons on-site could literally peal one layer of the Padilla Work
from the other with bare hands and minimal force—indicating a serious defect.
Both Mr. Chin and Brent Brinkerhoff (Big-D) testified of this condition. SOF pp.
4-6,11-13.

Fifth, the parties took several samples of the stucco work on the interior of
the building to perform further tests. Of the eleven usable core samples, eight
exhibited serious defects in the form of incorrect thickness of the layers and failure
of the layers to bond together. SOF pp. 13.

Sixth, after IGT rejected the Big-D Work, Big-D commissioned an expert to
perform further testing and analysis of the Padilla Work in attempt to defend the
work as acceptable. Brent Brinkerhoff and Forrest McNabb (Big-D) both testified
they were unable to identify a defensible basis to assert to 1GT that the Padilla
Work was acceptable. SOF pp. 11-13.

Seventh, Mr. Chin testified, unequivocally, that the reason the Padilla Work
failed was because the workmanship deviated from the Plans and Specifications.
He also testified unequivocally that the length of the cure times both (i) between
the first and second coat of the Padilla Work and (ii) between the second coat of
the Padilla Work and the exterior stone application had no bearing on the failures
in the Padilla Work. In fact, Mr. Chin indicated that this conclusion is further

reinforced by the fact that the Padilla Work on the interior of the buildings—that
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was tested weeks after the cure period expired and never had any stone installed
over it—exhibited the same weakness as the work over which stone was installed.
The cure times—the responsibility of Padilla to determine—were, in fact, in
compliance with applicable local code. SOF pp. 4-6, 11-13.

Eighth, Big-D requested that Padilla provide any information or analysis to
support Padilla’s position that the Padilla work failed for reasons other than
workmanship. Padilla indicated that it had samples of the material that it would
test to determine whether the material, itself, was defective. Padilla never provided
any information or took any steps to defend the Padilla Work. SOF pp. 7-10.

ii. Padilla’s Counter-Argument Regarding Causation Is
Supported by Minimal Evidence and No Expert Testimony.

Padilla’s factual assertions that, (a) the cause of the failures in the Padilla
work was not known, and (b) the cause of the failures in the Padilla work was

failure to cure, both mischaracterize the record.

a. Substantial Evidence Supports the Finding that
the Padilla Work Was Defective.

Contrary to Padilla’s assertion, the Padilla Work was rejected by IGT
because of workmanship issues. SOF pp. 3-5, 11-13. IGT had petrographically
examined the Padilla Work and had its consultant (Ian Chin) investigate the work

on site. As a result, (i) IGT knew that the basis for rejecting Padilla’s Work was
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Padilla’s failure to comply with the plans and specification and (ii) Big-D
presented substantial evidence in support of this at trial.

First, Padilla’s assertion that the “causation of the separations” in the Padilla
Work “is not known” is false. Opening Br. at 5. The record is clear that IGT was
very firm; it rejected the Padilla Work because the work failed to conform to the
Plans in Specifications in several respects: (i) inadequate hydration, (ii) failure to
score the first layer sufficiently, and (iii) failure to compact. SOF pp. 3-5, 11-13.
At the time the work was rejected, Big-D still disputed IGT’s rejection of the
Padilla Work on the interior of the building and arduously requested Padilla to step
up and defend its work. Later, after months of investigation, Big-D concluded that
the Padilla Work was in fact defective and could not be defended to IGT. SOF pp.
11-13. Accordingly, the District Court did not clearly error.

Second, Padilla falsely asserts that Big-D “failed to put forth evidence that
any of the alleged deviations from the plans and specifications were material;
caused the separations.” Opening Br. at 9. In fact, Big-D presented substantial
evidence demonstrating that the Padilla Work’s failures were caused by the failure
to follow the plans and specifications. SOF pp. 7-11. Accordingly, the District
Court did not clearly err.

/1

/11
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b. Substantial Evidence Indicates the Failures in
the Padilla Work Were Unrelated to Cure
Time.

The District Court relied upon the substantial evidence to determine the
cause of the failure in the Padilla work was not a result of cure times. While
Padilla asserts, “It is Padilla’s position the separations were caused by the
premature installation of the stone on the stucco before it was fully dry (cured),”
this assertion is directly contrary to the weight of the evidence. SOF 3-5, 11-13,

Padilla did not present an expert to offer an opinion in support of this
causation. In fact, in support of its assertion, Padilla cites not to evidence in the
record but to statements of its counsel during argument to support its “failure to
cure theory.” The only evidence in the trial record supporting Padilla’s “failure to
cure” theory are citations to the deposition testimony of former Padilla COO,
Joseph Lopez. The District Court, as the fact finder, is the proper party to weigh
the evidence and determine which factual theory has the most evidence. | The
District Court did this exercise and relied upon the substantial evidence to make a
factual finding that the Padilla Work failed because it was defective and Padilla did
not construct the Padilla Work in compliance with the plans and specifications.
SOF 1-5, 11-13. As a result, the District Court’s express factual finding that the
failures in the Padilla Work were not caused by the cure time are not clearly

erroneous and must be upheld.
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B.  Big-D Had No Obligation to Pay Padilla For the Padilla Work that Was
Removed and Rejected; NRS 624.624 Does Not Provide Otherwise.

Big-D is not required by either the subcontract agreement or Nevada’s
prompt payment statute (NRS 624.624) to pay Padilla for defective work that the

Owner rejected and directed Big-D to remove.

i. The Subcontract Does Not Require Big-D to Pay Padilla for
Defective Work that Was Rejected by the Project Owner.

As a matter of law, Big-D’s obligation to pay Padilla under the Subcontract
Agreement was excused because Padilla materially breached the contract by
installing defective work. Further, the District Court correctly determined that no
implied covenant or equitable theory requires Big-D to pay Padilla for work that
was rejected by the Project owner and which Big-D was required to remove and
replace on its own dime. Again, this determination was also based upon the factual
finding supported by substantial evidence that Padilla’s work was defective.
Accordingly, there is no basis to find that Big-D breached the express or implied
obligation in the Subcontract Agreement.

ii. Big-D Had No Obligation to Give Padilla an Opportunity to
“Cure” Work.

Padilla’s argument that Big-D must pay Padilla because Padilla was not
given an opportunity to cure its work also fails for four reasons. First, Big-D gave
Padilla written notice and request to cure the defective Padilla work when the

failures were first identified. SOF 7-8. Second, Big-D was obligated to follow the
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directions of IGT who directed the Padilla stucco work be removed and replaced
with a cement board system (making any further cure request impracticable). SOF
6-7, 10. Third, the safety risk posed by the stone panels on Padilla’s Work further
excused any required notice to cure. SOF 10. Fourth, Padilla was unwilling to
take any actions to investigate or cooperate—making any additional request to cure
futile. SOF 8-9. Accordingly, the District Court did not clearly err in determining
that Big-D did not have an additional obligations to request Padilla to cure its

defaults.

iii. NRS 624.624 Does Not Require Payment to a Subcontractor
for Defects of which It Was Aware and Notified.

Nothing in Nevada’s prompt payment statutes, NRS 624.624, requires Big-D
to pay Padilla for work that the Owner rejected and required Big-D to remove and
replace. Padilla argues it is entitled to payment for rejected work claim pursuant to
NRS 624.624 based upon two false factual assertions: (i) payment to Padilla “was
due on October 25, 2009 and (ii) Big-D’s first notice of withholding was not
provided to Padilla until November 3, 2009.

a.  Payment to Padilla Was Not “Due” on October
25, 2009.

The District Court did not clearly err in its factual determination that

payment to Padilla was not due on October 25, 2009. The Subcontract provided

that Padilla was to be paid within ten (10) days after IGT paid Big-D and after IGT
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accepted the Padilla Work. JA Vol. 1, pg. 91-104, Trial Exhibit 1.° Specifically,
Big-D “must have first received from the Owner the corresponding periodic
payment, including the approved portion of your monthly billing, unless the
Owner’s failure to make payment was caused exclusively by us.” Id. at Section
4.2,

NRS 624.624 does not change the timing of when payment is due under a
subcontract. The statute is designed to ensure that general subcontractors promptly
pay subcontractors after the general contractor receives payment from the Owner
associated with work performed by the subcontractor. NRS 624.624 is clear that
its provisions yields to (a) payment schedules contained in subcontract agreements
and (b) contractual rights to withhold payments from a subcontractor arising from
deficient work. Specifically, NRS 624.624 provides payments are due to a
subcontractor under “[a] written agreement with a lower-tiered subcontractor that
includes a schedule for payments,” that payments are due as follows:

(1) On or before the date payment is due; or

(2) Within 10 days after the date the higher-tiered contractor
receives payment for all or a portion of the work, materials or
equipment described in a request for payment submitted by the lower-
tiered subcontractor,

whichever is earlier

§ “Contractor will issue payment to Subcontractor by US Mail ... within ten (10)
days of receiving payment from the Owner.” Section D.
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NRS 624.624(1)(a).

Further, even after such due date, a general contractor has the right to
withhold payment for “[c]osts and expenses reasonably necessary to correct or
repair any work which is the subject of the request for payment ...” NRS
624.624(2)(b). NRS 624.624 does require that a general contractor provide written
notice to the subcontractor as to the basis for withholding “on or before the date the
payment is due.” Id. at (3).

Here, it is undisputed that the Subcontract Agreement is a written agreement
between Big-D and Padilla. Accordingly, pursuant to NRS 624.624(1)(a),
payment is due to Padilla as specified in the Subcontract Agreement—after IGT
accepted the Padilla Work.

Padilla dated its Application for Payment on September 25, 2009 and it was
received by Big-D on September 30, 2009. Padilla erroneously contends that the
payment was “due” on October 29, 2009. This assertion is incorrectly based upon
a notation by Big-D’s project manager on an internal accounting document
tracking received project payments—which Padilla misconstrues and takes out of
context. Yet, the District Court did not clearly err in its factual finding that
Padilla’s work had not been approved by IGT by October 29" (and, in fact, had
been rejected by IGT on September 20th and replaced by Big-D by October 9,

2009). As a result, because IGT has not accepted Padilla’s work by October 29,
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2009, payment to Padilla was not due at that time. As a result, there is no basis to
use October 29, 2009 as a payment due date for purposes of NRS 624.624.

b.  Big-D Provided Padilla Repeated Written
Notice of the Defects in the Padilla Work.

The District Court did not clearly err in determining that Padilla received
repeated written notice that it work was defective. Rather, the District Court relied
on substantial evidence that Padilla had actual and direct notice of the potential
defects in the Padilla Work including the following:

. Real-time notice by Padilla’s own crews that the work was separating
from itself, SOF 9-10;

. Written notice from Big-D to Padilla requesting that Padilla
immediately investigate its work on several occasions, SOF 7-8;

J Telephone notice from Big-D to Padilla following up on Big-D’s
requests that Padilla investigate the failures in the Padilla Work, SOF
11-13;

. Meetings on-site with the product manufacturer and IGT’s consultants
discussing the failures in the Padilla Work, SOF 11-13;

. Real-time information that IGT had rejected the Padilla Work and
directed Big-D to remove and replace it, SOF 11-13; and

. Finally, formal written notice from Big-D on November 3, 2009
informing Padilla that no payment would be processed unless and
until Padilla could assist Big-D to demonstrate that the failures in
Padilla’s work were caused by factors other than Padilla (which
Padilla took no efforts to do), SOF 8-9.

Assuming arguendo that payments to Padilla for the rejected Padilla Work
had become due, Big-D provided repeated written notices to Padilla of the failures
in the Padilla Work. Further, Big-D was authorized by the Subcontract Agreement

to withhold payment from Padilla for “defective work not remedied” and “your
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failure to perform any obligation made by You in this Subcontract.” JA Vol. 1, pg.
91-104, Trial Exhibit 1, at Section 4.4(2) and (5). As a result, NRS 624.624(3)
authorizes Big-D to withhold sums due to Padilla amounts to remove and replace
the Padilla Work. Accordingly, NRS 624.624 does not override the subcontract
terms to impose any affirmative payment obligations upon Big-D to pay Padilla for
work that was rejected and removed.
iv. Padilla’s Reliance on Lehrer McGovern Bovis Is Inapposite.

Padilla’s reliance on dicta in Lehrer McGovern Bovis is inapposite—it had
no bearing on determining whether Big-D gave time notice of withholding to
Padilla pursuant to NRS 624.624. See Opening Br. at 20. First, NRS 624 was not
in effect or being interpreted in Lehrer McGovern Bovis, Inc. v. Bullock Insulation,
Inc. 124 Nev. 1102, 1117 (2008). Second, the issue here is not whether the
payment schedule in the Big-D subcontract is a pay-if-paid clause that would
excuse Big-D’s obligation to pay Padilla if the owner failed to pay Big-D for
Padilla’s work. Rather, the issue is, for the purposes of NRS 624.624 notice of
withholding, when was the payment from Big-D to Padilla due. The Subcontract
Agreement contained a schedule for payments—payment to Padilla was due after
IGT approved Padilla’s work and after Big-D received payment attributable to

Padilla’s work.
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This is not a “pay-if-paid case.” Rather, this is a case where payment to a
subcontractor is excused when the subcontractor performs defective work that is
rejected by the Owner and which the general contractor is required to remove and
replace. The legal rights and obligations in such a circumstance are governed by
clear contract provisions and case law interpreting when obligations for payment
under a subcontract are excused. Nothing in NRS 624.624 or Lehrer McGovern
Bovis determine that payment is required when an Owner rejects a subcontractor’s
work and requires it to be removed and replaced. This is a contract compliance
issue not a prompt payment issue.

v. It Is Undisputed that Padilla’s Application for Payment Is
Overstated Even If Padilla Were Entitled to Payment.

Further, even if Padilla were entitled to payment (which it is not), it is
undisputed that Padilla’s Application for Payment dated September 25, 2015 is
overstated. The Application for Payment fails to credit Big-D for the initial
$25,000.00 deposit made to Padilla prior to starting work. JA Vol. 6, pp. 494-497
(Brinkerhoff testimony). Further, it is undisputed that Big-D was required to pay
one of Padilla’s material suppliers directly after the material supplier filed a
mechanic’s lien against the Project. Nothing in NRS 624.624 provides that Padilla
is entitled to payment for an overstated application for payment. Accordingly,
even if Padilla were entitled to payment for the defective and rejected work (which

it is not), the amount of damages would be reduced by amounts that Padilla had
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previously been paid and amounts that Big-D was required to pay Padilla’s
subcontractors.

C.  The District Court Did Not Abuse Its Discretion in Declining to Give
Itself a Spoliation Instruction.

The District Court did not abuse its discretion in electing not to give itself a
spoliation instruction. Sheehan & Sheehan v. Nelson Mallev & Co., 121 Nev. 481,
492 (2005) (specifying that a district court’s evidentiary rulings shall not be
overturned “absent an abuse of discretion”). Padilla asserts it is entitled to a
spoliation instruction based on Padilla’s contention that Big-D did not retain
enough samples of the rejected Padilla Work. For five reasons, the District Court
did not abuse its discretion.

First, Padilla does not contend that Big-D failed to preserve stucco samples
of Padilla’s Work for its testing and investigation. It is undisputed that several
stucco samples were preserved and provided to Padilla. Rather, Padilla contends
that Big-D failed to retain portions of the stucco over which stone was installed.
This argument is a red herring because it is premised upon Padilla’s incorrect
argument that only the stucco over which stone installation had commenced failed.
This is incorrect. IGT was clear that its basis to reject the Padilla Work related to
its testing and inspection of Padilla Work over which no stone was installed—
including on the interior of the building where no stone was installed. The failures

in the Padilla Work were widespread and there is no evidence of any kind that the
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Padilla stucco over which stone was installed performed any differently than the
stucco (over which no stone was installed) that was rejected by IGT.

Second, the remedy that Padilla requests—tantamount to a direction by the
Court that the Padilla Work is not defective—is not supported by Nevada law.
Rather, Nevada recognizes an “adverse inference” for negligent destruction of
evidence. An “adverse inference” “is permissible, not required, and it does not
shift the burden of proof.” Bass-Davis v. David, 122 Nev. 442, 449, 34 P.3d 103,
107 (2006). An “adverse inference” instruction informs a jury that it is “permitted”
to draw an inference that such evidence may have been unfavorable to the
destroying party. Here, Padilla, Big-D, and IGT witnesses observed the separation
of the Padilla Work. Contemporaneous photographs demonstrate the separation of
the Padilla Work. Both Big-D and IGT retained expert consultants to test the
Padilla Work. And, there are existing samples remaining of the Padilla Work that
were provided to Padilla during discovery. Even if the district court allowed itself
the “permission” to infer that the portions of the Padilla Work that were discarded
may have contained unfavorable evidence to Big-D, this permissible inference
does not counter the mountain of evidence relied upon by the District Court that
the Padilla Work failed.

Third, the concept of an adverse inference instruction is to provide

evidentiary balance to a proceeding and ensure the jury understands the scope of
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inferences it is permitted to draw based upon the availability of evidence. Such an
explanation is not necessary when the fact finder is a sophisticated district court
Judge—who is well equipped to make such determinations himself. “Adverse
inference instructions generally are not appropriate sanctions in bench trials.” See
Thompson v. U.S. Dep't of Hous. and Urban Dev., 219 F.R.D. 93, 105 (D. Md.
2003) (holding the district judge was sophisticated enough to factor in any
spoliation issues in its own factual findings).

Fourth, Padilla failed to timely request or demand such a spoliation remedy.
When a party waits until trial to seek a remedy that equates to a declaration of
victory on an issue, it is appropriate to deny the request. See JOM, Inc. v. Adell
Plastics, Inc., 193 F.3d 47, 49-50 (1st Cir. 1999); Gault v. Nabisco Biscuit Co., 184
F.R.D. 620, 622 (D. Nev. 1999).

Fifth, Big-D did not have custody and control over the evidence and had the
same access to such evidence as did Padilla. Spoliation sanctions are only
appropriately issued to a party “controlling the evidence.” Bass-Davis, 122 Nev. at

450." IGT was the Owner of the Project and required Big-D to remove and replace

7 “Obviously, the party charged with spoliation must have been in the possession,
custody, or control of the evidence in order for the duty to preserve to arise. The
party requesting sanctions for spoliation has the burden of proof on such a claim.”
Hammann v. 800 Ideas, Inc., 2010 U.S. Dist. LEXIS 131097 at *21 (D. Nev. 2010)
(denying motion for spoliation related to records of certain 1-800 numbers when
there was no evidence that party was in the “possession, custody, or control” of
relevant documents, even when party had business relationship with party in
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the Padilla Work on an expedited basis. Both Big-D and Padilla were on the
project site at the time that the order was issued. Had Big-D not removed and
replaced the Work, IGT would have inevitably done so. Big-D did not have the
option to leave Padilla Work on the exterior of the building for an extended
period—meaning that it is not proper to issue a spoliation sanction against Big-D.

As a result, for these five reasons, the District Court did not abuse its
discretion in failing to give itself a spoliation instruction.
D.  Big-D Is Entitled to Recover Its Attorneys’ Fees, Costs, and Interest.

The District Court had jurisdiction to award Big-D attorneys’ fees and costs
related to post-petition matters and costs to defend against Padilla’s affirmative
claim. Padilla’s bankruptcy action did not, as a matter of law, impact Big-D’s right
to post-petition attorney’s fees and costs to defend Padilla’s affirmative claim or
post-petition costs to maintain an NRS 108 bond related to Padilla’s mechanic’s
lien.

Post-confirmation “debts” are liabilities of reorganized Chapter 11 debtor
and are not affected by the bankruptcy proceeding. 11 U.S.C. Section 1141(d); In
re Nuttall Equipment Co., Inc., 188 B.R. 732 (Bkrtcy.W.D.N.Y.1995); Rozel, 120

B.R. at 949 (“Generally, a claim or debt must be found to be absolutely owing at

control of such documents). See also Rhodes v. Robinson, 399 Fed. Appx. 160,
166 (9th Cir. 2010) (discussing required proof that “the party with control over
[evidence] had a duty to preserve it”) (emphasis added).

37

AA 004250



the time of the filing of the petition to be considered a pre-petition item.”). A
Chapter 11 plan and confirmation order does not preclude a claimant from seeking
post-petition attorneys’ fees. In re Mariner Post Acute Network, Inc. 312 B.R. 520
(Bankr. D. Del. 2004). For example, confirmation of a debtor’s chapter 11 plan
did not terminate a mortgage agreement or impact the mortgagee’s contractual
right to recover attorney fees incurred in litigating its rights under agreement. In re
Sure-Snap Corp., 983 F.2d 1015 (11" Cir. 1993). Rather, the effect of the Chapter
11 plan was only to prevent the mortgagee from enforcing the terms of the
mortgage agreement against the debtor to collect a pre-confirmation debt. Id.
Similarly, a creditors post-petition claim against a Chapter 11 debtor was not
impacted by plan confirmation when the actions that formed the basis for the claim
occurred post-petition, even though the contract was executed pre-petition. In re
Texaco, Inc., 218 B.R. 1 (S.D.N.Y. 1998).

Here, the attorneys’ fees and costs that Big-D seeks are post-petition fees not
impacted by the bankruptcy action. The bankruptcy petition did not modify Big-
D’s contractual right to its attorneys’ fees in defending against Padilla’s claim. See
e.g., In re Sure-Snap Corp., 983 F.2d 1015 (11" Cir. 1993). Attorneys’ fees
incurred by Big-D post-petition to defend Padilla’s affirmative claim for relief are
not impacted by the bankruptcy petition, which only impacts pre-confirmation

debts. Padilla prosecuted a mechanic’s lien claim against Big-D.
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Further, Big-D was required by IGT to procure a bond to prevent the Padilla
lien from being a cloud on the title to the Project. This bond incurred an annual fee
of approximately $5,000—which Big-D was required to pay each year between
2010 and 2015 during the duration of the case. This bond cost has no relation to
the Big-D Counterclaim—it arises exclusively from the Padilla mechanic’s lien
claim. Further, Big-D did not incur any attorneys’ fees or costs in support of the
Big-D Counterclaim that were not necessary to defend the Padilla Action.

As a result, Big-D is entitled to collect its fees and costs against the
reorganized Padilla.

VII. CONCLUSION

Accordingly, for the foregoing reasons, this Court should uphold the District

Court’s decision and affirm the judgment entered in favor of Big-D.
VIII. CERTIFICATE OF COMPLIANCE

I certify that I have read this Answering Brief, and to the best of my
knowledge, information, and belief, it is not frivolous or interposed for any
improper purpose. I further certify that this Brief complies with all applicable
Nevada Rules of Appellate Procedure, in particular NRAP 28(e), which requires
every assertion in the brief regarding matters in the record to be supported by a
reference to the page of the transcript or appendix where the matter relied on is to

be found. The Brief complies with the formatting requirements of NRAP 32(a)(4)-
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(6) and the type-volume limitation stated in NRAP 32(a)(7) because it is presented
in a 14-point Times New Roman font, contains 1,071 lines and 10,024 words,
including headings and footnotes, as counted by Microsoft Word—the program
used to prepare this brief.

I understand that I may be subject to sanctions in the event that the
accompanying brief is not in conformity with the requirements of the Nevada
Rules of Appellate Procedure.

DATED this 10th day of March, 2016
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Micole E. Lovel#k, Esq.
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9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
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(702) 669-4650 — fax

Melissa A. Beutler, Esq.
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Document C: Contractor Costs Detail

Gemstons Development West, inc,
Manhatizniiest Condeminiums

Gensral Contractor Cost Detall-APCO

e —— ]

T ERETERAW | TRIT
LT I I&“.ﬁ%tt . 5 g
NLY invoices | L
$ 49960880014 432257254 |$ 32561425 eassw|$ 177047105
$ 70500 $ sa253| 7685%| ¢ 1642.47
$ 4,500.00 $ 387207, 68, $ 8793
$  50,00000 $ 4750000 ss00%) s 2,500.00
$ 4,000.00 $ - [ $ 4,900.00
3 50318810048 ~ 4s2asve} (3 323243085 64! 211
(Sito Improvements
STEWORK
2200 Sts Prop & Mass Excavation $ 2754,700.00 $ 291465000 105BIM| 4 (159,950,
2300 Mass Excavation $ - $ - | sovyor | s -
2510 Sitn Water $  €42,000.00 $ 47672000 |  73.69%] $ 170,230.00
2530 Sta Santtary Sewer $ 61500000 $ §30,400.00 24,600,060
2580 SRe electric $ $ - $
2600 Sorm Sewer §  511,00000 4 500,780.00 $ 10,220.00
2740 Asphakic concrete Paving $  s123%000(s ssoooy] |4 Q5050 $ 46842250
2750 Concrota Paving and Approaches $ - $ - $
2770 Curbs 3nd Gutters $  190,020.00 $ - $ 190,020.00
2775 Sdevalks $ 2000000 $ - $ 230,000.00
2780 Unt Pavers $  118M0 $ - $ 21,8400
250 Limigation System s - $ $ -
Fendng $ - $ - $ -
26870 Ste umishings $  100,000.00 $ $ 100,000,060
2900 Landseaping $ 34500000 $ - $ 345,000.00
[ YO EIGET ARGUNY_ SEUETIAS | § 30500 [§ aRHWEE
[Clubhouse/Pool/Pool House! Guard House
8300 ALLOWANCES
18000 Pocls $  460,000.00 s 0.00%| $ 450,000.00
[ TOVALEUDGKT ABGUNY 3 3 5 L S
\anlug Contract
6100 Rough Framing $ 3,610,000.00 $  3,609,99598) 100.00%] § 302
TOTAL BUDGET AMGUNT 93,61000000 | ¢ - £09,996.90__100.00% 302
Condo Construction_
hooo /
3300 Cast bn Place Concrete $ 9,277,108.00 | § 5116007, |4 esmasws0| seamels 29365
3450 Precast $ 1000000008  2s3.2500m¢ |$ 516,500.00 $  4m500.00
4100 CHU $ 1,531,800.00 s 583,50900 | 38.0%%i$  94a291.00
5100 Sructurl See! sussmsls  sesmol|s  poen| simls  sussn
5500 Miscelisneous Metals (ind) $ - $ - Jeovor s -
€200 Hilwork s oo |s  smeoal]s 647,06072| 3408%($ 120293128
6400 Architectursd Woodwark $ . $ - | wonvio | s -
7000 THERMAL /NOISTURE PROTECTION . o
7100 $ s7100]8  ioe0m2 |4 w071300] 79.08%| ¢ 116,580.00
72 $ 35934000 ¢ 71,7900 ¥ | § 15606000 433%i4 20376000
7290 § 145560000)8  s02amad |4 500,807.50| 33.90%|$  @e252.20
7530 EPDM Roofing 60 mil $ . ] - | #ovor |4 .
7650 $ - 7|4 - | sorvoi ¢ -
7720 Roof Hatches w/laddes ¢ wsssom|s  aseoey, |4 7659928} samnl4 139,996.72
7810 Sprayed on s 000008 20008 |4 208000 | 9267%) 4 15,160.00
7900 Caudng snd Sealants $ - 3 - | sOIVRI LS -
5000~ DOORS & WINOOWS
8100 HM doors and Frames $ . [ - | oy | ¢ -
8200 Wood Doors and Frames 4 - $ - | sonvpot |8 -
8310 Accesg Panels $ - $ - | covmn | 4 -
8360 Overhiead Docrs 3 - | ¢ - | sovi | 4 -
8400 Sorefront $  1m,00000) ¢ seas000 |4 wus500| &34 ¢ 55,885.00
8560 Viy! Windoms $ 105237500 $ oa,804.00| 9434%] ¢ 5953100
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BUCOET

5,100,000.00 | 4 507,500.001

.

332,000.00 | $ 2,755.00, 4 $ 15545.00] 4 $ 315,455.00
9200 LGMF and Drywal 43210050 s ea 173 |s  2se8550| ssamls 178300
9250 GWB w/lght guage metal framing . $ - $ -
9300 Ceramic THe - $ - w00 | $ .
9520 ACT - $ - | sovoi | 3 -
600 Fooring $ 1,650,000.00 [ - 000% §  1,650,000.00
9680 Carpet $ . $ - | oo | -
720 Wallcovering ©22.00 sy. $ - $ - |eovor B s .
9500 Painting $ 1,111,23600 H - 0004 $  1,111,296.00
10000 sPECALTIES
10160 Tollet Partitions - $ ~ | sovon | 8 -
10440 Inkerior Signage . $ - | #ovien | s .
10520 Fire extinguishers and Cabingts - $ - | 2ovm | ¢ -
10550 Mal Bomes - $ - jeovio | ¢ -
10800 Bathroom Acressocies . $ - #OIV/0 | &
11000 EQUIPMENT
11000 APPLIANCES $ 33500000 $ - 0.00%] $ 336,000.0

14000 CONVEYING BYSTENS *L
1,11987132] 64.73% $ 610,107.68

~

14200 HYDRAULIC ELEVATORS $ L72097000 8 26728700
15000  MECHANICAL

15000 FIRE N 3 - $ - | sovon | ¢ -
15010 PLUMBING $ 0,7220000|8 7977 ]s s5372ss083| e49sWls  2,m99540.07
15020 HVAC. $ 2355100000¢  3e676908 ¢  132488404) s532mf$ 1,070,156

18000 ELECTRICAL /
16000 ELECTRICAL 631035600 [§  s80,822.00

e e e
| TOTAL BUDKIET AMOUNT s 8 500 |8 DE=XEN . £ 43.152.828.20 81.77% & 13300
SUBTOTAL OF GENERAL CONTRACTCR COSTS $ 18000 | 3 6,832.355.09 ) 54,5T2709.53 0004 47

L-Unl! Upgrade Exponses

-

$  a745557.00| 7520m|$ 15647990

16300 Bullding CO 00029 Blectrical Optiens B8 S 43,180.18 4 27,086.10 $ 18,064.06
18000 Bulicing CO 00032 Edectrioal Optiens BY s 4380227 $ 26,281.96 $ 175un
15010 Buliding CO 00033 Plumbing Options B9 ] 54,10048 $ 13,525.12 $ 40,57537
14010 Bufiding CO 00034 Plumbing Options BO s 903 $ 16,240.84 $ 44,2052
8100 Buliding CO 00037 B8 & B8 Optic $ 18,000.00 $ 18,008.00 $ -
$100  Buliding CO 00034.1 Cable Hand Rall Opt S & BR [} 2,921.30 $ - $ 22,5130
11000 Bullfing CO 00038.1 Buiiding 8.4 8 Fireplaces s 16,530.70 /18 - $ 16,580.70
18000 Bullding CO 0004T Butkding 8 & #Low Veitage H w2 | $ 152235 |¢ 15,223.56 $ 45,570.67
€200 Buliding CO 06049 Building 8 & B Closet Organtzars $ 18,582.09 $ . $ 18,652.09
15000 Buliding CO 00050 Bullding § & § Elestrical Upgrades 3 253038 $ - $ 26,53638
12800 Bullding CO 00052 Bufiding 8 & 9 Shawer Deors & Miqors |3 19,7405 $ - $ 19,740.58
TOTAL BUDGET AMOUNT s woons|s sl |s 116,378.58 s 21330498

JOTAL GC mmwmum | ] 239, K11.58 ! I.Iﬂ&! 2 &ﬁit‘." m
Approved Change Orders {Approved AlA 702)

2530 Grading CO 00001 - Biexide Chem Feed & $tar Tank $ $3,300.20 ] 5337740 4 5,930.80
2510 Grading CO 00002 - Fire Hydrant Permits $ 4an L 448,70 s -
2530 Grading CO 00003 + Revisions Utilty Sheets 111407 $ 8,041 $ 20,670.98 $ 1766778
2200 Grading CO 00004 - Encroachmant Parait 3 4528 $ 43528 [ 3 .
2530 Grading CO 00003 - WRG Plans 11.01.07 $ 39331 ¢ 307,877.50 ] 86,252.63
7810 Building Additional g B7 $ 13,828.00 , 9 185,628.00 ] -
18020 Buflding CO 00012 HVAC Thru Deita 583 $ a8t | § 11,487.83 / ] 17,231.75 $ 5,743.92
18020 Budlding CO 000131 HVAC Thru Delts § 8213 s 3227817 | § 43,4128, (] 131,310.07 $ 196,305.10
4100 Bulkiing CO 00023 Masonzy Deits § BYY S 12,60300 $ 12,093.00 ¢ -
18000 Bullting CO 03038 Elactrical €2 Bplit Bey ] 53,444.90 ] 33,856.40 s 22,577.60
16000 Buliding CO 00042 Bectrics) Changas Delta 3 3 K100 $ 2A4,180.73 $ 72,542.25
16000 Building CO 00043 Elacirica Changes Deia § s 94,740.00 ] 24,935.00 L] 7480500
$ .
TOTAL BUDGET ANOUNT $ 11marssa s W71 ] 995,77044 | wOIVIDI |8 432.335.04
AL OF GENERAL CTOR COSTS
e
| JOTAL RETENTION

— e
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October 20, 2008

Scott Financial Corporation
15010 Sundown Drive
Bismarck, ND 58503

Attan: Brad J. Scott

RE: DRAW REQUEST ON THE FOLLOWING PROJECT:

**MANHATTANWEST CONDOS PHASE 1 Gross $4,991,752.48
NCS PROJECT# 07-10-11Y-JO Retention $470,719.24

Senior Construction Draw #10 Net $4,521,033.24

Less funds returned to SFC that were not disbursed by NCS $1.375,440.75

(Please see attached document and detail on document C)
**Please request additional funding of $3,145,592.49
**Please note: NCS will need the full net amount of $4,521,033.24 sent by wire to

fund the current draw request.

Please find enclosed the most recent draw request and inspection report for your review.
In addition, any pending reallocations are attached for your review. NCS accepts that
these reallocations are approved when this draw is funded.

The amount of the draw has been approved for payment as the work completed meets or
exceeds the amount requested.

Please make note of the available construction loan balances and notify us immediately
of any discrepancies.

If.you have any questions, please do not hesitate to give our office a call.

Sincerely,

J¢nnifer Olivares
Disbursement Agent

2500 N. Butfalo, Sulte 140 « Las Vegas, NV 69128 180 Colntry Estates Circle, Suite 3 » Reno, NV 89511
Office (702) 251-1150 « Fax (702) 251-5918 Office (775) 324-7733 « Fax (775) $24-5212
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ManhattanWest

Apco June Payment

Reason Amount
Reimbursement for Containment Solutions/Las Vegas Pipsline ‘$ 15,000.00
Reimbursement for Enco Southwest/Las Vegas Plpeline $ 29,923.00
Apco self-performed work $ 45,124.65
Apco Contractor Fees $ 330,187.81
Advance to Accuracy Glass from Apco Contractor Fees $ (80,000.00)
Total remaining to disburse to Apco for June $ 330,235.46
Apco July Payment
Reason Amount
Reimbursement for Accuracy advance in June $ 90,000.00
Apco self-performed work $ 38,308.05
Apco Contractor Feas $ 371,716.05
Payment to WRG from Apco Contractor Fees $ (11,396.00)
Total remaining to disburse to Apco for July $ 488,628.10
Other funds remaining

Amount
June Jeff Heit - check on hold per Owner $ 306,461.20
July Jeff Helt - check on hold per Owner 5 224,091.89
July Jeff Heit/Apco reimbursement - check on hold per Owner $ 26,024.00
Total funds on hold $ 556,677.19
TOTAL FUNDS WIRED BACK TO SFC $ 1,375,440.75 |
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October 8, 2008

Scott Financial Corporation
15010 Sundown Drive
Bismarck, ND 58503

Attn: Brad J. Scott

RE: DRAW REQUEST ON THE FOLLOWING PROJECT:

*"*MANHATTANWEST CONDOS PHASE 1 Gross $4,991,752.48
NCS PROJECT# 07-10-11Y-JO Retention $470,719.24
Senior Construction Draw #10 Net $4,521,033.24

SESEESEESESEBIEBEBEEOSEEOESSIOSS>S>>>>>>>>>>Please fund $4,521,033.24

Please find enclosed the most recent draw request and inspection report for your review.
In addition, any pending reallocations are attached for your review. NCS accepts that
these reallocations are approved when this draw is funded.

The amount of the draw has been approved for payment as the work completed meets or
exceeds the amount requested.

Please make note of the available construction loan balances and notify us immediately
of any discrepancies.

If you have any questions, please do not hesitate to give our office a call.

Jennifer Olivares
Disbursement Agent

2500 N. Buffalo, Suite 140 » Las Vegas, NV 89128 160 Country Estates Circle, Sulte 3 » Reno, NV 83511
Office (702) 251-1150 » Fax (702) 251-5918 Office (775) 324-7733 » Fax (775) 324-5212
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EXHIBIT 19



CONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: MANHATTAN WEST
Property Location: RUSSEL RD
Undersigned’s Customer: APCO CONSTRUCTION

Invoice/Payment Application Number:

Payment Amount: $18450.00

Upon receipt by the undersigned of a check in the above referenced Payment Amount payable to the
undersigned, and when the check has been properly endorsed and has been paid by the bank on which itis
drawn, this document becomes effective to release and the undersigned shall be deemed to waive any
notice of lien, any private bond right, any claim for payment and any rights under any similar ordinance,
rule or statute related to payment rights that the undersigned has on the above described Property to the
following extent:

This release cavers a progress payment for the work, materials or equipment furnished by the undersigned
to the Property or to the Undersigned’s Customer which are the subject of the Invoice or Payment
Application, but only to the extent of the Payment Amount or such portion of the Payment Amount as the
undersigned is actually paid, and does not cover any retention withheld, any items, modifications or
changes pending approval, disputed items and claims, or items furnished that are not paid. Before any
recipient of this document relies on it, he should verify evidence of payment to the undersigned. The
undersigned warrants that he either has already paid or will use the money he receives from this progress
payment promptly to pay in full all his laborers, subcontractors, materialmen and suppliers for all work,
materials or equipment that are the subject of this waiver and release.

ZITTING BROTHERS CONSTRUCTION

Dated: 7/14/08
(Company Name)
By: l%h V4 AA Q)
Y Ao s S v
Its:
N:FORMS/LIEN RELEASES/CONDITIONAL PROGRESS OCTOBER 2005

APCO00044633
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CONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: MANHATTAN WEST
Property Location: RUSSEL RD. LAS VEGAS
Undersigned’s Customer: APCO CONSTRUCTION
Invoice/Payment Application Number: 73828
Payment Amount: $180231.35

Upon receipt by the undersigned of a check in the above referenced Payment Amount payable to the
undersigned, and when the check has been properly endorsed and has been paid by the bank on which it is
drawn, this document becomes effective to release and the undersigned shall be deemed to waive any
notice of lien, any private bond right, any claim for payment and any rights under any similar ordinance,

rule or statute related to payment rights that the undersigned has on the above described Property to the
following extent:

This release covers a progress payment for the work, materials or equipment furnished by the undersigned
to the Property or to the Undersigned’s Customer which are the subject of the Invoice or Payment
Application, but only to the extent of the Payment Amount or such portion of the Payment Amount as the
undersigned is actually paid, and does not cover any retention withheld, any items, modifications or
changes pending approval, disputed items and claims, or items fumnished that are not paid. Before any
recipient of this document relies on it, he should verify evidence of payment to the undersigned. The
undersigned warrants that he either has already paid or will use the money he receives from this progress
payment promptly to pay in full all his laborers, subcontractors, materialmen and suppliers for all work,
materials or equipment that are the subject of this yaiver and relehse.

Dated: 6/30/08

A

(Comparfy[Name) ' —
1y

o\ VT a0 2

it
Its:

APCO00044635

N-FORMS/ IEN RELEASES/CONDITIONAL PROGRESS OCTOBER 2005

AA 004096



.w soowar wenVi AV RUR No l’l}l‘ P 2

CONSTRUCTION

23432 N. 5th Street « North Les Vagas, NV 88032
Phone: (7Q2) 734-0198 » Fax: (702)734-0396
E-mail: apcoeonstruction.com « NCL: 14583

UNCONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Proparty Nams: Manhattan West
Property Location: Russell Road & 1-215, Las Vegas, Nevada
Undersigned’s Customer: APCO Construction
Inv./Pmt Application No: Payment Appllcation #7 (May 2008)
Payment Amount: $27,973.80

The undersigned has been pald and hes recelved a progress payment in the above
referenced Payment Amount far all work, materials and equipment the undersigned furnished to
his Gustomer for the above described Property and does hereby waive any notice of fien, any
private bond right, any cigim for payment and any rights under any similar ordinanca, rule or
statute related to payment righte that the undersigned has on the above described Property to
the following extent:

This release covers a progress paymant far the work, materials or equipment turnished
by the undersigned to the Property or to the Undersigned's Gustomer which are the subject of
the Involce of Payment Application, but only to the extent of the Payment Amount or such
portlon of the Payment Amount as the undersigned Is actually pald, and does not cover any
retentlon withhald, any items, modifications or changes pending approval, dieputed lteme and
claims, or items furnished that are not paid. The undersigned warrants that he elther has
already paid or will use the monsy he recelves from this progress payment promptiy to pay in
full all laborers, subcontractors, materialmen and suppliers for all work, matarials or equipment
that are the subject of the walver and releass.

Dated: o4 Cé/éé Zltting Brathers Canstruction Inc.

Signature: /
Print: San~ 2t h l—/’
Title: LS

Notica: This document waives rights unconditionally and stotes that you hava been pald for
giving up those righta. This document is enfarceable agalnst you If you sign it to the extent of the
Payment Amount ar the amount received. Iif you have not been pald, use a Conditional Release
form.

APC000044636

AA 004097



-“ )
CONSTRUCTION

3432 N. 5th Street » North Las Vegas, NV 89032
Phone: (702) 734-0198 ¢ Fax: {702)734-03396
E-mail: apcoconstruction.com ¢ NCL: 14563

UNCONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: Manhattan West %V\l\kiwo\s <g ¥ O\
Property Location: Russell Road & |-215, Las Vegas, Nevada
Undersigned’s Customer: Zitting Bros.
Inv./Pmt Application No: May 2008 {nvoices
Payment Amount: Paid In Full “\row\\,\ M,\\ll 3l' 200%

The undersigned has been paid and has received a progress payment in the above
referenced Payment Amount for all work, materials and equipment the undersigned furnished to
his Customer for the above described Property and does hereby waive any notice of lien, any
private bond right, any claim for payment and any rights under any similar ordinance, rule or
statute related to payment rights that the undersigned has on the above described Property to
the following extent:

This release covers a progress payment for the work, materials or equipment furnished
by the undersigned to the Property or fo the Undersigned's Customer which are the subject of
the Invoice or Payment Application, but only to the extent of the Payment Amount or such
portion of the Payment Amount as the undersigned is actually paid, and does not cover any
retention withheld, any items, modifications or changes pending approval, disputed items and
claims, or items furnished that are not paid. The undersigned warrants that he either has
already paid or will use the money he receives from this progress payment promptly to pay in
full all laborers, subconlractors, materialmen and suppliers for all work, materials or equipment
that are the subject of the waiver and release.

Dated: _ % ! Zo! 0% Stock Building Supply

somatre gl

Print: /Greq \/\/C\\\
Titte: Ass(" Hr\{‘\\) CCC\WC-‘){#, MT

Notice; This document waives rights unconditionally and states that you have been paid for
giving up thaose rights. This document is enforceable against you If you sign It to the extent of the
Payment Amount or the amount received. If you have not been pald, use a Conditional Release
form.

APC000044637

AA 004098
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CONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: MANHATTAN WEST
Property Location: RUSSELL RD
Undersigned’s Customer: APCO CONSTRUCTION

Invoice/Payment Application Number:

Payment Amount: $27971.00

Upon receipt by the undersigned of a check in the above referenced Payment Amount payable to the
undersigned, and when the check has been properly endorsed and has been paid by the bank on which it is
drawn, this document becomes effective to release and the undersigned shall be deemed to waive any
notice of lien, any private bond right, any claim for payment and any rights under any similar ordinance,
rule or statute related to payment rights that the undersigned has on the above described Property to the
following extent:

This release covers a progress payment for the work, materials or equipment furnished by the undersigned
to the Property or to the Undersigned’s Customer which are the subject of the Invoice or Payment
Application, but only to the extent of the Payment Amount or such portion of the Payment Amount as the
undersigned is actually paid, and does not cover any retention withheld, any items, modifications or
changes pending approval, disputed items and claims, or items furnished that are not paid. Before any
recipient of this document relies on it, he should verify evidence of payment to the undersigned. The
undersigned warrants that he either has already paid or will use the money he receives from this progress
payment promptly to pay in full all his laborers, subcontractors, materialmen and suppliers for all work,
materials or equipment that are the subject of this waiver and release.

ZITTING BROTHERS CONSTRUCTION
Dated: 6/12/08

(Company Name)

o )7;2; L N2

w 017 Frnsa (U

T e

N:FORMS/LIEN RELEASES/CONI 'ONAL PROGRESS OCTOBER 2005
/
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Jun.20. 2008 12:23PM  APLu CONSTRUCTION No. 6424 P. 2

APCO
CONSTRUCTION

3432 N. 5th Street = North Las Vegas, NV 88032
Phane: [702) 734-01898 ¢ Fax: {702)734-038986
E-mail: apcoconstruction.com = NCL: 14563

UNCONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: Manhattan West
Property Location: Russell Road & 1-215, Las Vegas, Nevada
Undersigned's Customer: APCO Construction
Inv./Pmt Application No: Payment Application #6 (April 2008)
Payment Amount: $166,574.60

The undersigned has been paid and has recelved a progress payment in the above
referenced Payment Amount for all work, materials and equipment the undersigned fumished to
his Customer for the above described Property and does hereby waive any notice of lien, any
private bond right, any claim for payment and any rights under any similar ordinance, rule or
statute related to payment rights that the undersigned has on the above described Proparty to
the following extent;

This release covers a progress payment for the work, materials or equipment fumished
by the undersigned to the Property or to the Undersigned’s Customer which are the subject of
the Invoice or Payment Application, but only to the extent of the Payment Amount or such
portion of the Payment Amount as the undersigned is actually paid, and does not cover any
retention withheld, any items, modifications or changes pending approval, disputed items and
claims, or items fumished that are not paid. The undersigned warrants that he either has
already paid or will use the money he receives from this progress payment promptly to pay in
full all laborers, subcontractors, materialmen and suppliers for all work, materials or equipment
that are the subject of the waiver and release,

Dated: u ‘Zq Ogj/ : Zitting Brothers Construction Inc.

T
% -

Signature;

Print;

Title:

giving up those rights. This document is enforceable against u if you sign it to the extent of the
Payment Amount or tha amount recelved. If you have not been pald, use a Conditional Releasa
form.

APCO00044651

AA 004100
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CONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: MANHATTAN WEST
Property Location: LAS VEGAS NV
Undersigned’s Customer: APCO CONSTRUCTION
Invoice/Payment Application Number: 502
Payment Amount: $156,574.24

Upon receipt by the undersigned of a check in the above referenced Payment Amount payable to the
undersigned, and when the check has been properly endorsed and has been paid by the bank on which it is
drawn, this document becomes effective to release and the undersigned shall be deemed to waive any
notice of lien, any private bond right, any claim for payment and any rights under any similar ordinance,

rule or statute related to payment rights that the undersigned has on the above described Property to the
following extent:

This release covers a progress payment for the work, materials or equipment furnished by the undersigned
to the Property or to the Undersigned’s Customer which are the subject of the Invoice or Payment
Application, but only to the extent of the Payment Amount or such portion of the Payment Amount as the
undersigned is actually paid, and does not cover any retention withheld, any items, modifications or
changes pending approval, disputed items and claims, or items furnished that are not paid. Before any
recipient of this document relies on it, he should verify evidence of payment to the undersigned. The
undersigned warrants that he either has already paid or will use the money he receives from this progress
payment promptly to pay in full all his laborers, subcontractors, materialmen and suppliers for all work,
materials or equipment that are the subject of this waiver and release.

Dated: 4/21/08 ZITTING BROTHERS CONSTRUCTION
{Company Name)

| ALY

— ,A“_A'IV' ‘__(A'
AT 2
D Z

By:

Its:

N:FORMS/LIEN RELEASES/CONDIT: _|L PROGRESS ! OCTOBER 2005

AA 004101



‘2008 11:28 FAX 4358354137 ZITTING BROTHERS 002
P

.20. 2008 3:49PM APC{‘ CONSTRUCTION No. 5330

' APCO
CONSTRUCTION

3432 N. 5th Street = North Las Vegas, NV 88032
FPhone: (702) 734-0198 » Fax: (702)734-0386
E-mail: apcocanstruction.com ® NCL: 14563

UNCONDITIONAL WAI VEF"\' AND RELEASE

UPON PROGRESS PAYMENT
Property Name: Manhattan West
Property Locstion: Russell Road & 1215, Las Vegas, Nevada
Undersigned's Customer; APCOQ Canstruction
Inv./Pmt Application No: Payment Application #5 (Mar. 2008)
Payment Amount. $424,688.70

The undersigned has been paid and has racaived a progress payment in the above
referenced Payment Amount for all work, materials and equipment the undersigned fumnished to
his Customer for the above destribed Property and does hereby waive any notice of lien, any
private bond right, any claim for payment and any rights under any similar ordinancs, rule or
statute related to payment rights that the undersigned has on the above describad Property to
the following extent:

This release covers a progress payment for the work, materials or equipment fumished
By the undersigned o the Property or to the Undersigned's Customer which are the subject of
the Invoice or Payment Application, but only to the extent of the Payment Amount or such
portion of the Payment Amourt as the undersigned is actually paid, and does not cover any
retention withheld, any items, madifications or changes panding approval, disputsd items and
daims, or items fumished thet are not paid. The undersigned warrants that he eifher has
already ﬁd or will use the money he receives from this progress payment promptly to pay in
fiull all laborers, sibcontractors, materiaimen and suppliers for all work, materials or equipment
that are the subieT of the walver and release.

Dated: 6 ‘2\ ) L%‘ Zitting B rs Cone ’
e,
/]

Signature: y/d,
9

Print: )

Tille:

i

Notice: This document walves rights unconditionally and, g that you have beaen pa
giving up those rights. This document is enforceable against you if you sign it to the extent of the
Payment Amount or tha emount received. If you have not been pald, use a Conditional Release

NS

ico ] Tihagd

@/
i

APC0O00044675

AA 004102



CONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: MANHATTAN WEST
Property Location: RUSSEL RD, LAS VEGAS
Undersigned’s Customer: APCO CONSTRUCTION
[nvoice/Payment Application Number: 502
Payment Amount: $424,689.03

Upon receipt by the undersigned of a check in the above referenced Payment Amount payable to the
undersigned, and when the check has been properly endorsed and has been paid by the bank on which it is
drawn, this document becomes effective to release and the undersigned shall be deemed to waive any
notice of lien, any private bond right, any claim for payment and any rights under any similar ordinance,
rule or statute related to payment rights that the undersigned has on the above described Property to the
following extent:

This release covers a progress payment for the work, materials or equipment furnished by the undersigned
to the Property or to the Undersigned’s Customer which are the subject of the Invoice or Payment
Application, but only to the extent of the Payment Amount or such portion of the Payment Amount as the
undersigned is actually paid, and does not cover any retention withheld, any items, modifications or
changes pending approval, disputed items and claims, or items furnished that are not paid. Before any
recipient of this document relies on it, he should verify evidence of payment to the undersigned. The
undersigned warrants that he either has already paid or will use the money he receives from this progress
payment promptly to pay in full all his laborers, subcontractors, materialmen and suppliers for all work,
materials or equipment that are the subject of this waiver and release.

Dated: 4/8/08 ZITTING BROTHERS CONSTRUCTION

(Company Name)

j ) 2\ 7Lﬁm//

" CKL/(/D 7’ ZW/(M

N-FORMS/LIEN RELEASES/CONDITIONAL PROGRESS OCTOBER 2005

APCO00044683

AA 004103



APCO
CONSTRUCTION

3432 N. 5th Street » North Las Vegas, NV 839032
Phone: (702) 734-0198 « Fax: (702)734-0386
E-mail: apcoconstruction.com e NCL: 14563

UNCONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: Manhattan West
Property Location: Russell Road & 1-215, Las Vegas, Nevada
Undersigned's Customer: APCO Construction
Inv./Pmt Application No: Payment Application #4 (Feb. 2008)
Payment Amount: $495,604.60

The undersigned has been paid and has received a progress payment in the above
referenced Payment Amount for all work, materials and equipment the undersigned fumished to
his Customer for the above described Property and does hereby waive any notice of lien, any
private bond right, any claim for payment and any rights under any similar ordinance, rule or
statute related to payment rights that the undersigned has on the above described Property to
the following extent:

This release covers a progress payment for the work, materials or equipment fumished
by the undersigned to the Property or to the Undersigned’s Customer which are the subject of
the Invoice or Payment Application, but only to the extent of the Payment Amount or such
portion of the Payment Amount as the undersigned is actually paid, and does not cover any
retention withheld, any items, modifications or changes pending approval, disputed items and
claims, or items fumnished that are not paid. The undersigned warrants that he either has
already paid or will use the money he receives from this progress payment promptly to pay in
full all laborers, subcontractors, materialmen and suppliers for all work, materials or equipment
that are the subject of the waiver and release.

Dated: 7/ AZ}/ ﬂg Zitting Brothers Construction Inc.
Signature: D 67? l
Print:

Title:

Notice: This document waives rights unconditionally and states that you have been paid for
giving up those rights. This document is enforceable against you if you sign It to the extent of the
Payment Amount or the amount received. If you have not been paid, use a Conditional Release
form.

APC000044684

AA 004104



ZITTING BROTHERS CONSTRUTION, INC.
CONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property/Project Name: MANHATTAN WEST
Property Location: ' RUSSEL RD
Undersigned’s Customer: APCO CONSTRUCTION
Invoice/Payment Application Number: 4
Payment Amount: $495,604.44

Upon receipt by the undersigned of a check in the above referenced Payment Amount payable to the
undersigned, and when the check has been properly endorsed and has been paid by the bank on which it is
drawn, this document becomes effective to release and the undersigned shall be deemed to waive any
notice of lien right under U.C.A. §38-1, any private bond right under U.C.A. §14, any claim for payment
and any rights under any similar ordinance, rule or statute related to payment rights that the undersigned
has on the above described Property to the following extent:

This release covers a progress payment for the work, materials or equipment furnished by the undersigned
to the Property/Project or to Zitting Brothers Construction, Inc., the Owner or any other person or entity
that does or may claim an interest in the project or property which are the subject of the Invoice or
Payment Application, and does not cover any retention withheld. The undersigned warrants that he either
has already paid or will use the money he receives from this progress payment promptly to pay in full all
his laborers, subcontractors, materialmen and suppliers for all work, materials or equipment that are the
subject of this waiver and release. The undersigned shall indemnify and hold harmless Zitting Brothers
Construction, Inc., the Owner or any other person or entity that does or may claim an interest in the
project and or property from any and all losses, fines, suits, damages, expenses, claims, demands and
actions of any kind resulting from the undersigned’s failure to pay in full all its/his/her laborers,
subcontractors, materialmen and suppliers for all work, materials or equipment that were supplied or used
on the project/property through the date of this waiver and release.

Dated: 2/19/08 ZITTING BROTHERS CONSTRUCTION

(Company Name)

APCO00044698

AA 004105



Mar. 16. 2008 4:55AM  APCO CONSTRUCTION No. 2602 P. 2/3

APCO
CONSTRUCTION

3432 N. 5th Street ® North Las Vegas, NV 88032
Phone: {(702) 734-0188 = Fax: (702)734-0386
E-mail: apcoconstruction.com ¢ NCL: 14563

UNCONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: Manhattan West
Property Location: Russell Road & |-215, Las Vegas, Nevada
Undersigned's Customer. APCO Construction
inv./Pmt Application No: Payment Application #003 (Jan, 2008)
Payment Amount: $408,225.70

The undersigned has been paid and has recelved a progress payment in the above
referenced Payment Amount for all work, materials and equipment the undersigned furnished to
his Customer for the above described Property and does hereby waive any notice of lien, any
private bond right, any claim for payment and any rights under any similar ordinance, rule or
statute related to payment rights that the undarsigned has on the above described Property to
the following extent:

This release covers a progress payment for the work, materials or equipment fumished
by the undersigned to the Property or to the Undersigned's Customer which are the subject of
the Invoice or Payment Application, but only to the extent of the Payment Amount or such
portion of the Payment Amount as the undersigned is actually pald, and does not cover any
retention withheld, any items, modifications or changes pending approval, disputed items and
claims, or items furnished that are not paid. The undersigned warrants that he either has
already paid or will use the money he receives from this progress payment promptly to pay in
full all laborers, subcontractors, materialmen and suppfiers for ail work, materials or equipment
that are the subject of the waiver and release.

Dated; S\TQ\\D@/ Zitting Brothers Construction Inc.

Notice: This document walves rights unconditionally and states

giving up those rights. This daocument Is enforceable against you if you sign It to the extent of the
Payment Amount or the amount received. If yous have not been paid, use a Conditional Release
form.

APC0O00044699

AA 004106



CONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: MANHATTAN WEST
Property Location: WEST LAS VEGAS
Undersigned’s Customer: APCO CONSTRUCTION

Invoice/Payment Application Number:

Payment Amount: $408,225.33

Upon receipt by the undersigned of a check in the above referenced Payment Amount payable to the
undersigned, and when the check has been properly endorsed and has been paid by the bank on which it is
drawn, this document becomes effective to release and the undersigned shall be deemed to waive any
notice of lien, any private bond right, any claim for payment and any rights under any similar ordinance,
rule or statute related to payment rights that the undersigned has on the above described Property to the
following extent:

This release covers a progress payment for the work, materials or equipment furnished by the undersigned
to the Property or to the Undersigned's Customer which are the subject of the Invoice or Payment
Application, but only to the extent of the Payment Amount or such portion of the Payment Amount as the
undersigned is actually paid, and does not cover any retention withheld, any items, modifications or
changes pending approval, disputed items and claims, or items furnished that are not paid. Before any
recipient of this document relies on it, he should verify evidence of payment to the undersigned. The
undersigned warrants that he either has already paid or will use the money he receives from this progress
payment promptly to pay in full all his laborers, subcontractors, materialmen and suppliers for all work,
materials or equipment that are the subject of this waiver and release.

Dated: 1/20/08 ZITTING BROTHERS CONSTRUCTION
{Company Name)

N.FORMS/LIEN RELEASES/CONDITIONAL PROGRESS OCTOBER 2005

APC000044713

AA 004107



APCO
CONSTRUCTION

3432 N. 5th Street » North Las Vegas., NV 89032
Phone: (702) 734-0198 e« Fax: (702)734-0396
E-mail: apcoconstruction.com e NCL: 14563

UNCONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: Manhattan West
Property Location: Russell Road & I-215, Las Vegas, Nevada
Undersigned'’s Customer: APCO Construction
Inv./Pmt Application No: Payment Application #002 (Dec. 2007)
Payment Amount: $567,148.60

The undersigned has been paid and has received a progress payment in the above
referenced Payment Amount for all work, materials and equipment the undersigned furnished to
his Customer for the above described Property and does hereby waive any notice of lien, any
private bond right, any claim for payment and any rights under any similar ordinance, rule or
statute related to payment rights that the undersigned has on the above described Property to
the following extent:

This release covers a progress payment for the work, materials or equipment fumished
by the undersigned to the Property or to the Undersigned's Customer which are the subject of
the Invoice or Payment Application, but only to the extent of the Payment Amount or such
portion of the Payment Amount as the undersigned is actually paid, and does not cover any
retention withheld, any items, modifications or changes pending approval, disputed items and
claims, or items fumished that are not paid. The undersigned warrants that he either has
already paid or will use the money he receives from this progress payment promptly to pay in
full all laborers, subcontractors, materialmen and suppliers for all work, materials or equipment
that are the subject of the waiver and release.

Dated: Z -2 7- @g ZittingBrothers Construction Inc.
Signature: ZV:% v Z/‘%
Print; Wwitl! e 2 77/ =G

Title: V. /

Notice: This document waives rights unconditionally and states that you have been paid for
giving up those rights. This document is enforceable against you if you sign It to the extent of the
Payment Amount or the amount received. If you have not been pald, use a Conditional Release
form. .

APCO00044714

AA 004108



Feb. 7. 2008 1:53PM  APCO CONSTRUCTION f. 2

APRCO
CONSTRUCTION

3432 N. Bth Straet * North Las Vegas, NV 89032
Phone: {(702) 734-0198 » Fax: (702)734-0386
E-mail: apcaoconstruction.com ® NCL: 14563

UNCONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name:; Manhattan West
Property Location: Russell Road & I-215, Las Vegas, Nevada '
Undersigned’s Customer: APCO Construction
Inv./Pmt Application No: Payment Application #001.2.(Nav. 2007)
Payment Amount: $368,785,00

The undersigned has been pald and has recelved a progress payment in the above
referenced Payment Amount for all work, materials and equipment the undersigned fumished to
his Customer for the above described Property and does hereby waive any notice of lien, any
private bond right, any claim for payment and any rights under any similar ordinance, rule or
statute related fo payment rights that the undersigned has on the above described Property to
the following extent:

This release cavers a progress payment for the wark, materials or equipment fumished
by the undersigned to the Property or to the Undersigned's Customer which are the subject of
the Invoice or Payment Application, but only to the extent of the Payment Amount or such
portion of the Payment Amount as the undersigned is actually paid, and does not cover any
retention withheld, any items, modifications or changes pending approval, disputed items and
claims, or items furnished that are not paid. The undersigned warrants that he either has
already pald or will use the money he receives from this progress payment promptly to pay in
full all laborers, subcontractors, materialmen and suppliers for all work, materials or equipment
that are the subject of the waiver and release.

Dated: _0Z0 704 Zitting Brothers Canstruction Inc.
Signature; %N /M
Print; §'_.,._ s S %ﬁ vV

Title: /g)/zz}f'-:.

Notice: This document walves rights unconditionally and states that you have been pald for
glving up those rights. This document is enforceable against you if you sign ft to the extent of the
Payment Amount or the amount received. If you have not been paid, use & Conditional Release
form.

APCO00044728
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CONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: MANHATTAN WEST
Property Location: 9121 WEST RUSSELL RD, LAS VEGAS
Undersigned’s Customer: APCO CONSTRUCTION
Invoice/Payment Application Number: 73663
Payment Amount: $368,785.00

Upon receipt by the undersigned of a check in the above referenced Payment Amount payable to the
undersigned, and when the check has been properly endorsed and has been paid by the bank on which it is
drawn, this document becomes effective to release and the undersigned shall be deemed to waive any
notice of lien, any private bond right, any claim for payment and any rights under any similar ordinance,
rule or statute related to payment rights that the undersigned has on the above described Property to the
following extent:

This release covers a progress payment for the work, materials or equipment furnished by the undersigned
to the Property or to the Undersigned’s Customer which are the subject of the Invoice or Payment
Application, but only to the extent of the Payment Amount or such portion of the Payment Amount as the
undersigned is actually paid, and does not cover any retention withheld, any items, modifications or
changes pending approval, disputed items and claims, or items furnished that are not paid. Before any
recipient of this document relies on it, he should verify evidence of payment to the undersigned. The
undersigned warrants that he either has already paid or will use the money he receives from this progress
payment promptly to pay in full all his laborers, subcontractors, materialmen and suppliers for all work,
materials or equipment that are the subject of this waiver and release.

Dated: ,”Jj 7 I X ZITTING BROTHERS CONSTRUCTION
l |3

(Company Name)

N:FORMS/LIEN RELEASES/CONDITIONAL PROGRESS OCTOBER 2005
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CONSTRUCTION

3432 N. 5th Street ® North Las Vegas, NV 838032
Phone: (702) 734-0198 = Fax: (702)734-0396
E-mail: apcoconstruction.com e NCL: 14563

UNCONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name; Manhattan West
Property Location: Russell Road & I-215, Las Vegas, Nevada
Undersigned's Customer: APCO Construction
inv./Pmt Application No: Payment Application #001 (Partial)
Payment Amount: $800,000.00

The undersigned has been paid and has received a progress payment in the above
referenced Payment Amount for all work, materials and equipment the undersigned furnished to
his Customer for the above described Property and does hereby waive any notice of lien, any
private bond right, any claim for payment and any rights under any similar ordinance, rule or
statute related to payment rights that the undersigned has on the above described Property to
the following extent:

This release covers a progress payment for the work, materials or equipment furnished
by the undersigned to the Property or to the Undersigned’s Customer which are the subject of
the Invoice or Payment Application, but only to the extent of the Payment Amount or such
portion of the Payment Amount as the undersigned is actually paid, and does not cover any
retention withheld, any items, modifications or changes pending approval, disputed items and
claims, or items furnished that are not paid. The undersigned warrants that he either has
already paid or will use the money he receives from this progress payment promptly to pay in
full all laborers, subcontractors, materialmen and suppliers for all work, materials or equipment
that are the subject of the waiver and release.

Dated: 0Z/0//c% Zitting Brothers Construction Inc.

Signature: éé;/‘/ /_/7)\/
Print: Ses Z,ﬁ?c;g //

Title: DS,
VZ

Notice: This document waives rights unconditionally and states that you have been paid for
giving up those rights. This document is enforceable against you if you sign it to the extent of the
Payment Amount or the amount received. If you have not been paid, use a Conditional Release
form.

APCO00044744
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CONDITIONAL WAIVER AND RELEASE

UPON PROGRESS PAYMENT
Property Name: Manhattan West
Property Location: 3432 North 5" street Las Vegas
Undersigned’s Customer: APCO construction
Invoice/Payment Application Number: 1
Payment Amount: $800,000

Upon receipt by the undersigned of a check in the above referenced Payment Amount payable to the
undersigned, and when the check has been properly endorsed and has been paid by the bank on which it is
drawn, this document becomes effective to release and the undersigned shall be decmed to waive any
nofice of lien, any private bond right, any claim for payment and any rights under any similar ordinance,

rule or statute related to payment rights that the undersigned has on the above described Property to the
following extent:

This release covers a progress payment for the work, materials or equipment furnished by the undersigned
to the Property or to the Undersigned’'s Customer which are the subject of the Invoice or Payment
Application, but only to the extent of the Payment Amount or such portion of the Payment Amount as the
undersigned is actually paid, and does not cover any retention withheld, any items, modifications or
changes pending approval, disputed items and claims, or items furnished that are not paid. Before any
recipient of this document relies on it, he should verify evidence of payment to the undersigned. The
undersigned warrants that he either has already paid or will use the money he receives from this progress
payment promptly to pay in full all his laborers, subcontractors, materialmen and suppliers for all work,
materials or equipment that are the subject of this waiver and release.

Dated: 1/28/08 Zitting Brothers Construction
(Company Na;

By: st

|~ /
Its: Sam Zitting - President, ~_— //
&

N FORMS/LIEN RELEASES/CONDITIONAL PROGRESS OCTOBER 2005

APCO00044747
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Steven D. Grierson
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DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION,
Plaintiffs,

CASE NO. 08A571228

DEPT. Xilil
VS.

GEMSTONE DEVELOPMENT
WEST, INC.,

Defendants.

BEFORE THE HONORABLE MARK R. DENTON, DISTRICT COURT JUDGE
THURSDAY, NOVEMBER 16, 2017
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RE: ALL PENDING MOTIONS
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APPEARANCES:

For the Plaintiffs:

For Camco Pacific Construction Co., Inc.:
For various Lien Claimants:

For Zitting Brothers Construction, Inc.:

For various Counter Defendants:
For E&E Fire Protection, LLC:

For National Wood Products, Inc.:
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JOHN JEFFERIES, ESQ.

CODY S. MOUNTEER, ESQ.

STEVEN L. MORRIS, ESQ.
ERIC B. ZIMBELMAN, ESQ.

I-CHE LAI, ESQ.
JORGE A. RAMIREZ, ESQ.

MICHAEL R. ERNST, ESQ.
JAMES T. TRUMAN, ESQ.

JOHN B. TAYLOR, ESQ.

RICHARD L. TOBLER, ESQ.
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Las Vegas, Nevada; Thursday, November 16, 2017

[Proceedings commenced at 9:05 a.m.]

THE COURT: Apco Construction versus Gemstone Development.
Appearances, please.

MR. MORRIS: Good morning, Your Honor, Steven Morris on behalf
of Camco Pacific Construction Company, Inc.

MR. JEFFERIES: John Jefferies, Spencer Fane, on behalf of Apco.

MR. MOUNTEER: Good morning, Your Honor, Cody Mounteer on
behalf of Apco.

MR. ZIMBELMAN: Morning, Your Honor, Eric Zimbelman on behalf
of the Peel Brimley lien claimants, Helix, Fast Glass, Buchele, Heinaman, and |
always forget, several others -- couple others.

MR. TOBLER: Rich Tobler on behalf of Third-Party Intervenor,
National Wood Products.

MR. TAYLOR: John Taylor also on behalf of National Wood
Products.

MR. LAI: |-Che Lai appearing for Zitting Brothers.

MR. ERNST: Morning, Your Honor, Michael Ernst on behalf of Steel
Structures, Nevada Prefab Engineers and Gerdau Steel Reinforcing. Also with
me is our newest admin to the bar, Kyle Wayan [phonetic].

MR. RAMIREZ: Jorge Ramirez also on behalf of Zitting Brothers.

MR. TRUMAN: Tracy Truman on behalf of E&E Fire.

THE COURT: Allright. The first item I'll take up is the motion to

withdraw. That's Peel Brimley firm; correct?
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MR. ZIMBELMAN: Yes, Your Honor. That's me. It's with regard to
Buchele. It appears that Mr. Buchele has passed away. Buchele, the entity, is
long gone and we've had no contact with them for some time. There's really
nothing | can do for them at this point.

THE COURT: Allright. I've received no written opposition to it.
Apparently, there is no opposition to it. Cause appearing that motion’s granted.

MR. ZIMBELMAN: Thank you, Your Honor.

THE COURT: Okay. Thank you. Now, let me tell you what's going to
have to happen here. You have two alternatives. One, you can just briefly argue
the matters, because I'm in the middle of a jury trial -- I'm at the end of a jury trial,
we're settling jury instructions at 10 o’clock. We're behind on it. So | have very
little time here.

So the idea would be you just emphasize the things you want me to
take into account and I'll -- I'm going to have to take the case under advisement,
okay, and issue a ruling -- rulings. The alternative is that | pass this to Tuesday,
next Tuesday at 10 o’clock in the morning. | know we have calendar call on
Monday, | believe, but you know, | can hear from you longer on Tuesday than |
can today. Today’s got to be very brief. Okay? It's well -- the case is well
briefed, so, | mean --

MR. ZIMBELMAN: Yeah.

THE COURT: --if you want to just deem it submitted, I'll --

MR. ZIMBELMAN: [ think we -- very brief comments and deem it
submitted.

THE COURT: Just emphasize the things you want me to pay

particular attention to because | --

Page 4

AA 004117




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. ZIMBELMAN: That would work for me.

THE COURT: -- you know, | don’t have a law clerk in this case, you
understand that. I'm, you know, working on it without that assistance because
my law clerk’s been screened off of it, so. Okay?

MR. ZIMBELMAN: Which would you like to take? Are you guys okay
with that?

MR. MOUNTEER: | think we're okay with that, Your Honor, and
maybe just brief oral arguments. | don't know if you want to set a time limit or
something, but just to mention on each motion would be fine.

THE COURT: Yeah. | want to have you finished with this case by
say, 25 after 9:00. Okay? Because |'ve got some other things I've got here.

MR. ZIMBELMAN: By what time, I'm sorry?

THE COURT: 25 after 9:00.

MR. ZIMBELMAN: | can do my part in, you know, five minutes.

THE COURT: Okay.

MR. ZIMBELMAN: Okay. Do you want to go motion by motion or do
you want to hear from one party or all --

THE COURT: Well, they're -- a lot of them are joinders, so.

MR. ZIMBELMAN: Some of them, yeah.

THE COURT: Again, | can give you more time on Tuesday if you
want to do that.

MR. ZIMBELMAN: Yeah, again, Your Honor's familiar with these
issues. To me, it's relatively straight forward.

THE COURT: Okay. Well, let's go then. I'm going to have to cut you

off if you’re not done by --
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MR. ZIMBELMAN: | understand.

THE COURT: Okay.

MR. ZIMBELMAN: Can | do the motion for summary judgment
regarding pay-if-paid?

THE COURT: Okay. Is that okay with everybody?

MR. ZIMBELMAN: It might be the most pressing.

MR. MOUNTEER: Sure.

THE COURT: Okay.

MR. ZIMBELMAN: Thank you, Your Honor. So the only thing | would
like that -- obviously, we briefed this well, but I'd like you to focus on two things.
One is the Bullock decision. It's extremely clear the Supreme Court has spoken
on the fact that pay-if-paid is void and unenforceable. While there's a reference
in a footnote to a limited exception, that just doesn’t apply, right. And If you read
the actual statute, NRS 624.624, that limited exception is simply talking about the
remedy for stopping work. It's at 626. And that extends to 45 days, right.

The subcontractors that go need to actually issue a notice of intent to
stop work, stop work on the project, terminate the contract, and you know, and be
entitled to some of the other remedies that 626 entitles it to. Including, you know,
to have its change orders be deemed approved, to have its pay application be
deemed approved, to be immune from defenses that might come back to it.
624.624 spells out exactly when the general contractor can withhold money and
the only times it can withhold money. And the only times it can do that is by
issuing a notice of withholding.

None of that has happened. It's never happened. It's been nine

years. My clients are entitled to be paid and it's as simple as that. You can't just
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hide behind this agreement that says, you'll look to the owner, because that's
pay-if-paid. And that is what's prohibited expressly by the Supreme Court.

THE COURT: Is that the Manhattan West - is that the case you're
referring to? Which case were you referring to a minute ago?

MR. ZIMBELMAN: The Bullock decision.

THE COURT: The Bullock decision.

MR. ZIMBELMAN: Yeah. Lehrer McGovern Bovis versus Bullock.

THE COURT: Okay.

MR. ZIMBELMAN: Right. And there were a couple of decisions, the
second one, the Supreme Court sort of amended it by putting in a footnote that,
you know, everybody wants to rely on now and say oh, there might be a limited
exception for pay-if-paid, but the statute 624.624 is extremely clear that there
really isn’t an exception, anytime. It works in favor of the lower tiered
subcontractor, right, because it says exactly when they have to be paid.

And the absolute outside is 30 days after submitting a request for
payment if there's no schedule of payments . And one of the arguments that's
been made is that the schedule of payments is you'll get when we get paid, right.
That that's -- that's just the same thing. That's a completely circular argument.
So if you're - if you have an obligation to pay, you can't avoid it and the statute
says you can'’t have provisions -- conditions, stipulations, or provisions that avoid
the obligations of the statute.

THE COURT: Okay.

MR. ZIMBELMAN: So | think -- | think the legislature and the
Supreme Court have been very clear and have made it extremely difficult to get

around that provision. Thank you.
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THE COURT: Allright. Thank you. We're -- okay. Are there any of
the joinders want to say anything very briefly? Okay.

MR. LAl: Zitting Brothers actually submitted a separate motion for
summary judgment that sort of followed along what Eric Zimbelman had said in
his and | can briefly summarize those arguments, if you'd like.

THE COURT: Well, is that okay with you?

MR. MOUNTEER: That's fine with me, Your Honor.

THE COURT: Go ahead.

MR. LAI: Kind of tagging on, Zitting also asserted the avoidance of
the pay-if-paid provision, but more importantly in its motion for summary
judgment, Zitting has also asserted the fact that Apco, at this stage of the
litigation, cannot assert any other defenses besides the enforceability of the pay-
if-paid provision because under Rule 37 subsection (c) subsection (1), there's an
automatic preclusion unless Apco can show that this nondisclosure and other
defenses was substantially justified or that the late disclosure at this end of the
game did not harm Zitting. And they can’t show that based on the briefing. And
the Court can look at the briefing for a detailed explanation for that purpose.

But moving on to the actual merits of the breach of contract claim,
which we discussed in our motion, was that there’s a strict legal issue on the
liability for breach of contract that this Court can resolve as a matter of law. For
example, under the contracts sections 9.4 specifically, indicates that if there’s a
termination of the prime contract between the owner and Apco, it provides an
automatic payment for all the work completed by Zitting. And more importantly,
under section NRS 624.626, if Apco’s right that the contract between Zitting and

Apco are terminated, that statute also provides for automatic payment for all the
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work completed to date. These are automatic payments. Zitting doesn’t need to
submit any request for payment. These are amount that are due and payable as
of date of termination. And Apco’s never refuted that the contracts were
terminated so on that specific issue alone, it warrants a liability finding by this
Court on breach of contract.

THE COURT: All right.

MR. MOUNTEER: Good morning, Your Honor, Cody Mounteer on
behalf of Apco. Let me touch on Zitting’s motion first. With all due respect,
counsel's argued issues that have not been briefed in thie pleadings, so we'd like
to reserve our right to address those contractual defenses. And | wanted to
specifically discuss these contractual defenses because we did, in fact, through
our 30(b)(6) witness testify to the defenses that we have. Zitting was at the
deposition, took over a hundred pages of deposition of Ms. Mary Jo Allen
regarding payment, regarding the contract clauses, and it was clear what the
defenses are.

This was also six months before we even had the opportunity to take
Mr. Zitting's deposition. And Mr. Zitting's deposition, you could see, Your Honor,
has completely and 100 percent contradicting statements from the declaration
that he provided to this Court. And with the short time that | have before this
Court, | want to draw attention to that because for the very reason alone that Mr.
Sam Zitting testified to this Court on July 31%, that we had drywall complete in
Buildings 8 and 9 and then testified during his deposition that he was not aware if
drywall was completed and that he didn’t know or have any documents to
support the drywall was completed. When in fact, we have provided evidence in

our moving papers to show that Buildings 8 and 9 were in fact anywhere between
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60 to 80 percent complete; creates an issue of material fact for this Court to hear
and to reserve over for trial to deny Zitting’s motion in its entirety.

Moving onto the pay-if-paid. Your Honor, I'm going to refer to Helix in
general, | know there’s been a lot of moving parties, but they're the ones that
primarily brought the motion and there’s been joinders and also will apply to
Zitting too. What they're asking the Court to do is give an advisory opinion.
What we've shown in our moving papers is that the pay-if-paid clause is not clear
and that's through, if you want to call it Bullock or Lehrer, | call it the Lehrer case.
Lehrer one was clarified by Lehrer two. There was a lot of confusion between
the two cases. That's why we had to have Lehrer two come out only a few short
months later. The revised opinion in Lehrer two attempted to clarify portions of
the decision regarding the inconsistent verdicts.

Now, without explanation, the new decision actually removed the
language that the pay-if-paid provisions are per se unenforceable and replaced it
with this. Pay-if-paid provisions entered into subsequent to the legislature’s
amendment are enforceable only in limited circumstances and are subject to the
restrictions laid out in the statute. The restrictions laid out in the statute are in our
brief, but specifically, You Honor, | want to touch on three of them, two, three, and
four. The Court needs to consider factors that are laid out in the statute whether
the clause is unreasonable under the circumstances, was not within the
contemplation of the parties at the time the agreement was entered into or for
which the lower-tier subcontractor is not responsible. Those are factors in fact
that need facts applied. We have to have facts.

The payment schedule in the contracts that was spoken of by Helix

have specific pre-conditions that have to be met. During Mr. Zitting’s deposition
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he admitted those pre-conditions weren’t met. The fact of the matter is, we have
to know whether Helix even met those pre-conditions because if those pre-
conditions in the contract were not met, that brings us all back to a famous case
that was decided by this Court, Padilla. I'm sure Your Honor's familiar with it.
Where the Supreme Court came down and Your Honor had held that if we have
pre-conditions in a contract for payment, and those pre-conditions are not met so
payment's not due, we don't even get to the pay-if-paid clause.

So there are a number of factors. One, we have inconsistent
testimony by Zitting that should deny their entire motion so the Court can actually
have Mr. Zitting on the stand and test his voracity to the statements that he’s
already provided this Court. And two, we have to have facts to be able to apply it
to NRS 624 statute in order to grant these motions. And without those, granting
would be nothing more than an advisory opinion by the Court so we respectfully
request both those two motions be denied. Thank you, Your Honor.

THE COURT: Okay.

MR. MORRIS: Very quickly, Your Honor. Steven Morris on behalf of
Camco. We would join in the arguments presented by Apco’s counsel. We'd
also draw the Court’s attention to Camco’s proposition, specifically Exhibit B,
Your Honor, and this is Bates labeled Camco-MW00030. Camco was in a
somewhat of a different situation as Your Honor will recall from these facts.
Camco was the follow-on general contractor on this project after the Apco
contract was terminated in or about August 2008. Camco was on the project
approximately four months before funding was pulled.

Camco’s dealings with the various subcontractors were different and

the differences are pointed out in -- in the Exhibit B, the Bates number that | just
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presented Your Honor. So again, we would join with the arguments made with
respect to the pay-if-paid and Camco is in a different position. Your Honor, we
respectfully request this. This trial can be streamlined as it pertains to Camco,
essentially, these lien claimants, some of which don’t even have contracts with
Camco are alleging that Camco should be the de facto lender and owner of the
project and guarantor for the amounts that they claim to be due and owing when
those amounts never came through Camco and that is pointed out in the exhibit
that | presented. I'll submit on that, Your Honor.

THE COURT: All right. Thank you.

MR. ZIMBELMAN: May | have one minute to reply on the Padilla
issue?

THE COURT: Yes.

MR. ZIMBELMAN: As the Court probably knows, Padilla is not a
published decision and it was referred to by counsel as that famous -- it's
probably famous to Your Honor because you were the trial judge, but it's not
famous to me. | am, however, familiar with it and from what | can tell from the
Supreme Court's own published decision, nobody ever raised the pay-if-paid
question in that case. And it certainly wasn't addressed by the Supreme Court's
decision.

And furthermore, as | understand Padilla, there was an allegation that
Padilla had done shoddy work and that that had been brought to Padilla’s
attention by the general contractor. Padilla ignored those concerns and never
satisfied the owner as to the quality of its work. We don't know ifg notice of
withholding had been made or what conditions had occurred there. None of that

is apparent from the Supreme Court's unpublished decision.
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So | can tell you here, and you'll see it in one of our motions in limine,
there is no evidence, zero evidence of -- of improper work, of defective work, of
work that failed to comply or to conform to contract. So that's clearly not the
same factual situation and again, legally, pay-if-paid wasn't apparently
addressed. Maybe it was in your court, it certainly isn't in the Supreme Court's
decision, so. Thank you.

THE COURT: All right. Thank you.

MR. LAI: Your Honor, if | could respond.

THE COURT: Real quickly.

MR. LAI: Just going to put some comments about the Rule 37
conclusion. Apco’s relying on a 30(b)(6) deposition that occurred in 2017, seven
years after they swore up-and-down that the only defense that they’re relying on
was the pay-if-paid provision. We actually sent specific interrogatories back in
2010 asking them to provide all factual basis for the fact that Zitting did not
comply with the condition precedent to the contract, their specifically -- their 12"
affirmative defense. And Apco in their response mentioned only the pay-if-paid
provision.

We crafted a very limited discovery plan to explore solely that issue
and prepare motions for summary judgment solely on that specific issue and they
raise a defense seven years later on a 30(b)(6) deposition that wasn't even a
30(b)(6) witness for the affirmative defenses. Their 30(b)(6) witness on
affirmative defenses actually testified under oath that they’re still relying on the
pay-if-paid provision and that was also taken place one month before their
deposition testimony that they’re relying on right there.

So Zittting and the rest of the subcontractors have been misled for
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seven years by this defense that they're asserting on. Now, they're
[indiscernible] at the 11" hour and that's fundamentally unfair, Your Honor.

THE COURT: All right. Thank you.

MR. MOUNTEER: You -- briefly, just 30 seconds. Your Honor, if
you'll recall for the first time that we want to talk about any prejudice, they've had
our 30(b)(6) deposition for six months. We testified to many defenses. We were
able to get our discovery plan and everything figured out exactly what Mr. Zitting
was testified to not even 30 days ago. There’s no prejudice here. The case must
be tried on its merits.

MR. ZIMBELMAN: Can | give the Court one citation on that Padilla --

THE COURT: Quickly.

MR. ZIMBELMAN: -- question? There actually is a published
Supreme Court decision from 2016 that affirmed the pay-if-paid provisions in
Bullock and that is the Cashman Equipment decision and it's 380 P.3™ 844 132
Nevada Advanced Opinion 69.

THE COURT: All right.

MR. ZIMBELMAN: Thank you, Your Honor.

THE COURT: | got a slew of -- yeah what are you going to address?

MR. TAYLOR: Just one really quick comment on one of the motions
in limine before we close up. National Wood, in our complaint we said that we
found Apco and Camco to be jointly and separately liable for our claims. The
special master asked us to allocate between one and the other and it said that
that was for budgeting purposes only, it wouldn’t be held against us.

So we did allocate between the portion of our claim that related to the

time before Camco and the portion that related after. But at no point in time did
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we ever say we were backing off of our complaint saying joint and several
liability. Recently, Apco said well, we didn’t understand that you meant joint and
several when you said joint and several so we clarified that later, but clarifying it
later shouldn’t -- has not prejudiced Apco. They could have prepared their
defense entirely totally from day one based on our language of our complaint.
Thank you.

THE COURT: All right. Did you want to address that?

MR. JEFFERIES: Your Honor, Randy Jefferies. We filed a motion in
limine that has seven motions subsumed in one. | just want to address our
motion number seven given the time constraints.

THE COURT: | thought you were going to respond to what he just
said.

MR. JEFFERIES: | -- | am because he essentially addressed my
motion in limine on September 30, 2016, National disclosed specifically to Apco
$30,110. On March 3, 2017, again confirmed the damages they were seeking
against Apco was $30,110. And then six days ago we get a disclosure of 1. --
approximately 1.2 million dollars. And that is clearly improper under any set of
circumstances and they were making those $30,000 disclosures and
designations within their joint and severable context. Secondly, within our motion
in limine number seven is we're asking the Court to restrict Helix to the damages
that its PMK testified to.

THE COURT: Okay. This is all briefed, right?

MR. JEFFERIES: ltis.

THE COURT: Okay. Thanks.

MR. ZIMBELMAN: Just briefly on the Helix part --
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THE COURT: Okay.

MR. ZIMBELMAN: -- of the motion in limine seven. You know, their
motion was based in part upon the special master questionnaires which, of
course, were, you know, were intended to be informative only. But nonetheless,
it's out there and that special master questionnaire from Helix clearly identified
Helix’'s damages of about 2.9 million and we've subsequently reduced that.

THE COURT: Right.

MR. ZIMBELMAN: But those were intended against both Apco and
Camco together. That was our position. It's always been our position.

THE COURT: All right. Thank you very much. That's all the time I've
got so the matter stands submitted. It's been briefed. I'll issue my rulings as
soon as | can. I'll see you Monday at the calendar call at 2 o’clock.

ALL COUNSEL: Thank you, Your Honor.

[Hearing concluded at 9:27 a.m.]

* k k k ok kK

ATTEST: I do hereby certify that I have truly and correctly transcribed the
audio/video proceedings in the above-entitled case to the best of my ability.

N\ R 18

Jennifek P. Gerdld
Court Reedrder/Transcriber
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Melissa A. Beutler, Esq. (10948)
HOLLAND & HART LLP

9555 Hillwood Drive, 2nd Floor

Las Vegas, Nevada 89134

Phone: (702) 669-4600

Facsimile: (702) 669-4650
mabeutler@hollandhart.com

Attorneys for Defendant/Counterclaimant
Big-D Construction Corp.

Electronically Filed
01/23/2015 11:33:50 AM

R

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

PADILLA CONSTRUCTION COMPANY OF
NEVADA, a Nevada corporation,

Plaintiff,
VS.

BIG-D CONSTRUCTION CORP., a Utah
corporation, FIDELITY & DEPOSIT
COMPANY OF MARYLAND, a Maryland
corporation, DOE CORPORATION I through
DOE CORPORATION V, and ROE I through

CASENO.: A-10-609048-C
DEPT. NO.: XIII

NOTICE OF ENTRY OF FINDINGS OF
FACT AND CONCLUSIONS OF LAW
AND

JUDGMENT

ROE V individuals;

Defendants.

BIG-D CONSTRUCTION CORP., a Utah
corporation,

Counter-Claimant,
Vs.

PADILLA CONSTRUCTION COMPANY OF
NEVADA, a Nevada corporation,

Counter-Defendant.

PLEASE TAKE NOTICE that the Court entered a Findings of Fact and Conclusions of

Law, attached hereto as Exhibit “1,” and a Judgment, attached hereto as Exhibit “2,” on the 22nd

,-"//

day of January, 2015. o

e

DATED: January 23, 2015. s e
¢ -
Melissa A. Beutler, Esq. (10948)
9555 Hillwood Drive, 2nd Floor

Las Vegas, Nevada 89134
Attorneys for Big-D Construction
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CERTIFICATE OF MAILING

1 hereby certify that on the 23rd day of January, 2015, I served a true and correct copy of

the attached NOTICE OF ENTRY OF FINDINGS OF FACT AND CONCLUSIONS OF
LAW AND JUDGMENT by placing a true and correct copy of the aforementioned in the U.S

mail, postage prepaid in full, addressed to the following:

Bruce R. Mundy, Esq. (6068)

200 South Virginia St., Eighth F1.

Reno, Nevada 89511

Attorneys for Padilla Construction Co. of Nevada

s HplN

An Employee of Holland and Hart, LLP
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’ Electronically Filed

FFCL ‘ 01/22/2015 02:46:32 PM
DISTRICT COURT (&“ M,
CLERK OF THE COURT
CLARK COUNTY, NEVADA

PADILLA CONSTRUCTION COMPANY OF .
NEVADA, a Nevada corporation, CASE NO.: A-10-609048-C
DEPT. NO.: Xl

Plaintiff,

VS, N
FINDINGS OF FACT AND

BIG-D CONSTRUCTION CORP., a Utah CONCLUSIONS OF LAW
corporation, FIDELITY & DEPOSIT
COMPANY OF MARYLAND, a Maryland
corporation, DOE CORPORATION I through
DOE CORPORATION V, and ROE | through
ROE V individuals;

N Defendants.

BIG-D CONSTRUCTION CORP., a Utah
corporation,

Counter-Claimant,

VS.

PADILLA CONSTRUCTION COMPANY OF
NEVADA, a Nevada corporation,

Counter-Defendant.

THIS MATTER having come on for non-jx:ry trial on December 2 and 3, 2014,
Plaintiff, PADILLA CONSTRUCTION COMPANY OF NEVADA, appearing by and .through
BRUCE R. MUNDY, ESQ., and Defendants, BIG-D CONSTRUCTION CORP. and
FIDELITY & DEPOSIT COMPANY OF MARYLAND, appearing by and throﬁgh, MELISSA .
BEUTLER, ESQ. of the Law Firm, HOLLAND & HART, LLP; .

AND, the Court having heard the testimony of witnesses, having reviewed the evidence
provided by the Parties, having heard the arguments of counsel, and having read and considered

the briefs of counsel and good cause appearing;
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NOW, therefore, the Court hereby enters the following
FINDINGS OF FACT
A, The Project

1. International Game Technology (“IGT”) constructed a show place
international headquarters in Las Vegas, i\levada (the “Project”). Pretrial Order, Stipulated Fact
Tt

2. In June 2006, Big-D entered into a construction agreement with IGT (the
“Construction Agreement”) to act as the general contractor on the Project. /d. at§ 2.

3. The Project’s design called for a significant portion of the exterior and
the interior lobby to be finished with large sandstone panels to be installed over a two-coat
stucco system. /d. at § 3.

4. IGT occupied the nearly completed Project in the summer of 2008. /d. at
94.

5. Afier a piece of large stone tile fell from a high elevation on the exterior
of the Project in December 2008, IGT initiated an investigation into the installation of the stone
work during the spring of 2009. Jd. at 5. '

6. IGT determined the original stone installation was unsafe and rejected
the work. IGT required Big-D to remove and replace all of the interior and exterior stone work
(with the exception of a few isolated areas of low-elevation, interior stone). 1GT prepared
design documents from the stone replacement project in June 2009. /d. at 6.

7. However, because the stone could not be removed without damaéing the
underlying stucco substrate, IGT also directed Big-D to remove and replace the original, two-
coat stucco system in addition to replacing the stone installation (the “Stone Replacement
Project”). Id at§7.

B. Padilla Subcontract Agreement
8. In August, 2009, prior to receiving confirmation that Big-D would

perform the Stone Replacement Project, IGT contacted Padilla Construction Company of
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Nevada (“Padilla”) about performing the stucco work for the Stone Replacement Project. In
early August 2009, after Big-D agreed to perform the Stone Replacement Project, Padilla
contacted Big-D directly to inquire about performing the stucco portion of the Stone
Replacement Project. Testimony of Brent Brinkerhoff (Big-D).

9. On August 13, 2009, Padilla provided Big-D written information on its
company, including a description of its experience and refergnces. Trial Exhibit 13. Big-D
reviewed the information, checked the references, and determined that Padilla was qualified to

complete the Work, Testimony of Brent Brinkerhoff (Big-D).
10. On August 18; 2009, Padilla, IGT, lan Chin (IGT’s expert consultant),

HDR (the architect), and Big-D attended a meeting on the Project site to discuss the

replacement project, including its schedule and quality control requirements. Trial Exhibit 15.
11.  Subsequent to the meeting, on August 19, 2009, Big-D issued a notice to

proceed with the work to Padilla and further advised Padilla that it intended to issue it a

subcontract agreement. Trial Exhibit 23.

12, On August 24, 2009, Padilla entered into the Subcontract Agreement
with Big-D to furnish all labor, materials, equipment, and necessary services to insta'll complete
exterior and interior stucco (Plaster) including, lath, scratch, and brown coat (the “Padilla
Work”) for the Stone Replacement Project. Trial Exhibit 1, Subcontract Agreement; Pretrial
Order, Stipulated Facts § 8. .

13.  The Padilla Work was required to conform to the Plans and
Specifications which are included as Trial Exhibit 3, Plans and Trial Exhibit 4, Speciﬁt;ations.
Pretrial Order, Stipulated Facts § 9.

14.  Under the terms of the Subcontract Agreement, Big-D was to pay Padilla
$214,868 for the completion of the Padilla Work. Pretrial Order, Stipulated Fact § 10; Trial
Exhibit 1.

15.  On August 25, 2009, Big-D paid Padilla a $25,000 initial payment prior
to Padilla commencing the Padilla Work. Pretrial Order, Stipulated Fact § 11; Trial Exhibit 3.
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16.  Big-D was required to complete the Stone Replacement Project by the
beginning of October 2009—in time for IGT to host a large customer event at the Project. The
schedule was aggressive but achievable and all parties, including Padilla, were aware of the
schedule requirements. Testimony of Brent Brinkerhoff (Big-D).

C. Stucco Installation Process

17.  The two-coat stucco system in the Padilla Work involved an initial coat
(called the scratch coat) and a second coat (called the brown coat). Pretrial Order, Stipulated

Fact § 18.

o 00 a9 N Nt A W N e

18. A metal lath system was to be installed underneath the two-coats of

o
]

stucco material, /d. at 19.

11 19.  The stucco material was to be purchased as a preblended cement + sand
12| mixture provided in bag form from a supplier. /d. at 20.

13 20.  Afier the scratch coat.was installed, it was to cure (properly dry) before

14| the brown coast was installed. /d. at 21.

15 21.  To adhere the brown coat to the scratch coat, the scratch coat was to be

16|| scored with grooves, and then the brown coat was to be installed on top of the scratcil coat and

17 pressed firms into the grooves. /d, at 22,
18 22.  Once the brown coast was installed, it was to cure before the stone
19| veneer was installed. /d. at 23.
20 23.  The Specifications included specific requirements regarding the
21| installation of the Padilla Work, including the following: .
22 a. Minimum plaster thicknesses as specified [in included chart],
23 Trial Exhibit 4, Section 09220 at 3 4G,
24 b. The scratch coat was to be “[h]orizontally cross-rake[d] to
25 provide key for second Base Coat (brown coat).” /d. at Section 09220 at 34c.
26 c. The base coat was to be “[a]pplied so that it meets the required
27 total thickness” and “not vary more than 1/4 IN.” Jd. at Section 09220 at 3.4D 1, 2.
28
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with local building codes. /d.

d. Remove and replace unacceptable plaster and base. /d. at Section
09220 at 3.10D.

24.  The Specifications, at Section 092200 at 1.1.A, provided that the Padilla
Work was to comply with the following plastering standards: (a) ASTM-C926, Trial Exhibit
89; (b) Portland Cement Association Plaster (Stucco) Manual, Trial Exhibit 90; and (c) per
Building Code, as locally adopted, Trial Exhibit 91. Trial Exhibit 4, Section 09220 at 1.1.A.
D. Stucco Mix Selection/Determinatjon of Cure Timg.

25. * On August 26, 2009, Padilla requested approval for the stucco mix
identified as Expo MX3. Pretrial Order, Stipulated Fact § 25; Trial Exhibit 26.

26.  That same day, HDR, IGT’s architect approved use of the EXPO MX3
stucco mix product. Pretrial Order, Stipulated Fact § 26; Trial Exhibit 28,

27.  Pursuant to both the Subcontract Agreement and industry practice,
Padilla was responsible for determining the appropriate cure time to be allowed between the
two coats of the stucco and prior to installation of stone. Testimony.of lan Chin (IGT);
Testimony of Brent Brinkerhoff (Big-D).

28.  As part of the Architect’s approval of the product, the Architect (HDR)
directed that Padilla install the stucco produ.(_:t in accordance with the manufacturer’s cure
instructions. Trial Exhibit 31. On or about August 26, 2009,'Padilla consulted with the EXPO
representative. In response, the EXPO representative provided information to Padilla on
August 26, , 2009, that specified that “standard cure times” applied. Trial Exhibit 32‘. Standard
cure times were at least 1 day for the scratch coat and 7 days for the brown coat. Trial "E,xhibit
37; 38-2.

29.  IGT further requested Mr. Chin review the proposed cure times to
confirm they were appropriate. Trial Exhibit 38-2. On September 2, 2009, Mr. Chin confirmed

that the standard cure times were consistent with published industry materials and compliant

AA 004138



e 0 3 N T & W N e

N N NN N N N N o e e e ek e e e

28

MARK R. DENTON
DISTRICT JUDGE

DEPARTMENT THIRTEEN
LAS VEGAS, NV 80156

E. Performance of the Work.

30.  Padilla started onsite work on August 31, 2009, at 1:00 p.m., with lath
installation. Pretrial Order, Stipulated Fact § 27; Trial Exhibit 17, (PADILLA000100).

31.  Padilla’s on-site superintendent prepared and maintained daily logs of
the progress of Padilla’s work. Pretrial Order, Stipulated Fact § 29; Trial Exhibit 17,
(PADILLA000083-102).

32.  After Padilla installed the brown coat on each area of the exterior, Big-D
caused the brown coat to be marked with the date and time so that it could ensure that the
brown coat was allowed to cure for the full seven day period. Testimony of Brent Brinkerhoff.
F. Padilla Work on Exterior Separates.

33.  On September 10, 2009, project representatives observed separation
between the brown and scratch coats during installation of stone on two exterior columns
(XC@X4 and XC@X3). Pretrial Order, Stipulated Fact § 30. In addition, Padilla’s on-site
superintendent reported separation to Padilla management. /d.; Trial Exhibit 17
(PADILLA00090).

34.  On September 10, 2009, IGT informed lan Chin of Wiss Jane.y, its
consultant, of the separation and requested his professional opinion as to how to proceed. Trial
Exhibit 403. Mr. Chin reviewed photographs of the work and observed the following visual
deficiencies in the Padilla Work: (a) the Padilla Work was not appropriately “scored” in a
manner that would allow proper bonding between the brown coat and the scratch coat as
required by the Plans and Specifications; and (b) the Padilla Work did not appear to be properly
hydrated for the brown coat to become cementatious. Trial Exhibits 403, 404, 405, 446-450.

35.  Mr. Chin further requested that IGT provide him samples of the installed
product for testing. Pursuant to his request, IGT removed portions of the Padilla Work and
overnighted them to Mr. Chin’s laboratory for testing. Testimony of lan Chin (IGT).

36.  On September 11,2009, Padilla’s on-site superintendent reported

separation issues to Padilla management. Pretrial Order, Stipulated Fact § 31; Trial Exhibit 21.
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37.  That same day, IGT provided Mr. Chin with photographs of the
separations. Testimony of Ian Chin (IGT)..

38.  Eventhough IGT, Big-D and Padilla were all aware of the separation, as
of the morning of September 14, 2009, both Padilla and Big-D believed that any issues with
separation were only incidental issues and did not indicate a wide-spread problem with the
Padilla Work. Testimony of Brent Brinkerhoff (Big-D); Trial Exhibit 400.

39.  As the stone work continued over the Padilla Work on September 14,
2014, it became evidence that there was a global failure in the Padilla Work.

40. It is undisputed that Padilla was actively aware of the separation issues
as they were occurring. In fact, field notes by Padilla’s superintendent show that Padilla’s
crews reported the separation to Padilla management. Rather than investigate and seek to
remediate, Padilla management simply instructed its crews to keep working. Trial Exhibit 17,

PADILLA000090 to 96. Padilla’s field notes indicate as follows:

Date Notation

September 10,2009  [“The brown is pulling from the scratch on the first two columns that
we scratch and brown after the mock-up.” '

September 11, 2009 “We have the same problem on the brown coat on the second column
when the stone installers do the bonding test the brown pulls from the
scratch. Call Joe [Lopez] let him know. Also, Joe [Padilla
management] says for me to keep doing the production.”

September 15,2009  [“Today, 3 more areas where install stone when stone installers pull it
to check bonding, brown coat came loose from scratch coat. Joe
Lopez [Padilla management] let him know what happened. His
response was for me to keep doing what 1 was doing and that
nothing was wrong.”

September 16, 2009  [“Today, two more areas came loose.”

Id. (emphasis added). Padilla management instructed the Padilla crews to keep working,
despite the indications of failure in Padilla’s Work. Jd. at PADILLA000S1 and 95.
41.  On September 15,2009, in addition to the dialogue at the project site

regarding the separation, Big-D's management informed Padilla’s management of the then
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wide spread failure of the Padilla Work. Big-D requested Padilla to investigate and enlist the
support of the manufacturer of the product. (forward IGT’s report of separation). Pretrial
Order, Stipulated Fact § 32; Trial Exhibit 44. Padilla placed a telephone call to the EXPO
representative Mark Arriolla to discuss the issues. Pretrial Order, Stipulated Fact § 32; Trial
Exhibit 47.

42,  Mr. Chin received the results of laboratory testing, evaluating the
installed Padilla Work on September 15, 2009. Testimony of lan Chin; Trial Exhibit 406. The
laboratory testing results provided technical support for the failures in the Padilla Work that
were readily visible on the Project site and identified the following Ideﬁciencies in the Padilla
Work: |

a. Hydration. Padilla failed to properly hydrate its stucco mix.
Without adequate water, the Padilla stucco failed to activate the cement, In turn, the
cement did not turn into a paste to bind all of the components —i.e., the sand and other
aggregate components in the stucco- to form a solid mass. Testimony of Ian Chin
(IGT).

b. Compaction. Padilla failed to properly compact the Padilla
Work. The second coat of stucco must be applied with sufficient pressure against the
first coat. Padilla did not install the brown coat with sufficient pressure against a scratch
coat to make sure that it was properly bonded to the scratch coat.

c. Scoring. Padilla failed to properly “score” the first layer of
stucco. The first layer of stucco should have created a “key” for the second laye:r of
stucco to bond firmly to. The scoring on the first layer of stucco was insufficient to
create such a “key” and therefore, the second layer of stucco could not bond to it.
Testimony of Ian Chin (IGT). .

d.  Contamination. Padilla conceded that the Padilla Work

contained contaminates in the form of “raisin-like” particles that adhered to the Other
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Subcontractor Work. Pretrial Order at 14:11,18-20, Designated Testimony, Lopez
Deposition at 32:5-37:7"; 43:1-45:20.
The failure to properly hydrate the mixture and properly score the scratch coat were so
apparent they can be confirmed by visual inspection of the photographs of the Padiila Work.
Exhibits 402, 403, and 404. '

43,  The separate issue culminated with a meeting on site on_September 16,
2009, at 11:00 a.m.. Pretrial Order, Stipulated Fact § 34; Trial Exhibit 46. IGT, HDR (the
Architect); Mr. Chin; Big-D; and Padilla representatives were all on site for the meeting, Trial
Exhibit 15,

44.  Based upon his visual observations and the results of the laboratory
testing, Mr. Chin advised IGT that the Padilla Work on the exterior of the building should be
rejected. Testimony of Tan Chin. IGT rejected the Padilla Work on the exterior of the building
pursuant to Mr, Chin’s advice, including but not limited to Mr. Chin’s belief th\at if the exterior
of the building was not installed to the standards, there should be diminished confidence in the
system’s ability to take and handle future application of stone. Pretrial Order at 18:16-19;
Designated Testimony, IGT Deposition at pp. 85-88.2 '

45.  Padilla was present at the Project site on September 16, 2009when IGT
rejected the Padilla Work on the exterior of the buil_ding. Therefore, it is undisputed that
Padilla was immediately aware that IGT had rejected its work. That same day, Big-D

requested that IGT a]low testing of the interior Padilla Work prior to rejecting it. Big-D made

''«A: I saw in the cement what appeared to be chunks of brown clay....The speculation was that
when they mixed the cement for this project, this pre-sanded cement, they had left in the barrel
for the mixing process some leftover stucco in that barrel and that is what we were seeking, was
%he remnants of them not having a clean bowl.” Id. at 32:5-35:10.

Mr. Stecker was designated by IGT as a Rule 30(b)(6) witness and provided deposition testimony. Portions of
that deposition testimony have been designated to be included with the trial record, Exhibit D, IGT Deposition
(excerpts) (Stipulated Designation, Pretrial Memorandum at pp 17-19).

N
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1 arrangements for the testing to occur on September 23, 2009 and Padilla requested the
2 || manufacturer of the stucco product to send representatives to participate in and observe the
3 testing. .
4| G. IGT Directs Different Exterior S);stem After Rejection of Padilla Work.
5 46.  Because the IGT Stone Repair was required to be completed by October
6 2009, IGT determined on September 17, 2009 that there was insufficient time to replace the
7 rejected Padilla Work on the exterior of the buildin:g with a similar two-coat stucco system. As
8 a result, IGT decided to replace the Padilla Work with a cement board product instead. The
91| cement board product would not require.cure time prior to installation of the exterior stone.
10 47.  AtIGT’s direction, Big-D and its subcontractors immediately
11| demolished the rejected Padilla Work on the exterior of the building on September 17, 2009.
12 n. Big-D Defends Padilla Work on Interior of Building,
13 48.  On September 16, 2009, when IGT rejected the Padilla Work on the
14| exterior of the Project, Big-D defended the Padilla Work on the interior of the Project. Big-D
15|| maintained that it believed that the interior Padilla Work was compliant with the Plans and
16 Specifications. IGT and Big-D agrecd to perform testing on the interior of the Projec;t to
17|| determine whether the interior Padilla Work was in fact suitable. They scheduled the testing
18| for September 23, 2009. Pretrial Order, Stipulated Fact { 36; Trial Exhibit 55.
19 49.  OnSeptember 17, 2009, lan Chin performed various tests on the interior
20| ofthe Project to evaluate the Padilla Work. The testing revealed that the interior Padilla Work
21|| was also insufficient and failed to comply with the Plans and Specifications. .
22 a. Mir. Chin took 14, 3-inch diameter core samples of the Padilla
23 Work.
24 b. Of those samples, 3 were un-usable,
25 c. Of the 11 usable samples, on 8 samples, the brown coat was not
26 properly bonded to the scratch coat. The brown coat was only bonded to the scratch
27 coat on 3 of the usable samples.
28 '
e ' . |
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d. In addition, on 7 of those samples, the scratch coat was not
properly roughened to receive the brown coat.
c. On 1 sample, only 50% of the brown coat was bonded to the
scratch coat.
In addition, on nearly all samples the thickness of the brown coat and the scratch coat failed to
conform to the thickness required by the Plans and Specifications.
50.  On September 23, 2009, Big-D performed various additional pull tests
on the interior Padilla Work. HDR, IGT, Padilla, Big-D, Mr. Chin, two representatives from

O O a9 N N A W N

EXPO (the stucco product manufacturer), and the experts retained by Big-D to perform the

10 testing were all present.
1 51, Based on these further tests, Mr. Chin further determined that the interior
12| padilla Work also failed to comply with the Plans and Specifications. Mr. Chin further advised
13 | IGT to reject the interior Padilla Work. Pretrial Order, Stipulated Fact § 37; Trial Exhibit 52.
14|l 1GT followed Mr. Chin’s advice and rejected the Padilla Work on the interior of the building
15{ that same day. Padilla was on the Project site at the time IGT rejected the Padilla Work on the
16| interior of the building and it is undisputed that Padilla was aware that the work had Been '
17 rejected.
18 52.  Given the relevant time constraints, IGT became concemeii that the work
19| could impact its upcoming customer meetings. IGT believed there was not sufficient time for
20| 1he Padilla Work on the interior of the Project to be removed and replaced before the customer
21 meetings. As a result, the parties developed a temporary installation solution by whi‘ch.Big-D
22|| would place a decorative colored solution over the Padilla Work on the interior of the building
231l inlieu of the stone that was specified under the Construction Agreement. Pretrial Order,
24| stipulated Fact Y 38; Trial Exhibit 51.
25 53.  Big-D completed of the modified Stone Repair Project in October 10,
26| 2009.
27
28
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1 Big-D Requests Padilla to Assist in Defending Interior Work

54.  Both IGT and Big-D specifically and repeatedly requested Padilla to
panici;::ale in testing to determine whether the Padilla Work was suitable. Trial Exhibits 44-46,
These invitations were made both during the construction and afier the Padilla Work was
rejected.

55.  Yet, Padilla did nothing to investigate. Padilla concedes it did not
investigate whether the brown coat mixture was too stiff, Pretrial Order at 16:13, Designated

Testimony, Lopez Deposition at 129:2-9; Padilla concedes it did nothing to investigate whether

O 0 9 N Nt A W N

the two layers of its stucco were sufficiently compacted., /d. at 129:10-13, and Padilla concedes

-
=]

it did not investigate whether the water content of the brown coat was sufficient at the time that

[ )
b

it was applied. /d at 132:18-22.

12 56.  Big-D requested that Padilla assist it in convincing IGT that the interior
13|| padilla Work was suitable. To this end, Big-D and Padilla participated in a conference call on
14| September 29, 2009. Trial Exhibit 53.

15 57.  Big-D’s project manager testified that the call was postponed for a week
16| after IGT’s initial rejection of the interior Padilla Work on September 23, 2009 until.September

[
~

29, 2009 specifically so that Ralph Padilla, the president of Padilla, could be participate: (Mr.

Id
o

Padilla had been out of the country hunting birds in the previous weeks). Testimony of Brent

—d
o

Brinkerhoff (Big-D). Big-D’s project manager testified that during the conference call, Padilla

[~ )
()

committed to get the EXPO product tested to determine whether the product was the cause of

~
et

the failure in the Padilla Work. Padilla committed to follow-up with Big-D once the tests were

™~
[

completed and it had additional information.

23 58.  In November 2009, Big-D again requested that Padilla assist Big-D to
24|| gefend its work. Big-D further advised Padilla that it was withholding payment until the issues
25|| with the Padilla Work had been resolved with IGT. Trial Exhibit 8.
26 59.  Inresponse, Padilla stated that it unequivocally refused to participate
27|( with Big-D in either providing additional information or participating in testing. Trial Exhibit
28
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1| 59. Rather, Padilla demanded that it receive immediate payment for the Padilla Work even
2 though IGT had rejected the work. Pretrial Order at 14:18, Designated Testimony, Lopez at
31| 43-45. Padilla did not take any action to investigate the product because “that cost money.”
4| 1d at44:1-2 (emphasis added).
5 60.  Padilla’s executive responsible for the Project made clear **we weren't
" 6 going to participate” in the testing and investigation of Padilla’s Work. Pretrial Order at 15:14,
7 Designated Testimony, Lopez at 84: 12-17; Id. at 82-84; /d. at Exhibit 5.
8 Q. And do you recall, did Big-D in fact request Padilla to assist it to investigate the cause
9 of the failures of the product?
A. Yes '
10 Q. And what, if anything, did Padilla do to assist Big-D to investigate the cause of the
product failure?
1 A. Ask for our money.
12 Id., Lopez at 135:16-23.
13 61.  Big-D continued to defend the Padilla Work for weeks after Padilla
14 refused to participate. '
15 62.  Ultimately, Big-D determined it had not identified any basis on which to
16 convince IGT that the Padilla Work on the interior of the building was suitable and proceeded
17 to resolve its dispute with IGT. '
18 J. IGT Settlement,
19 63.  After the removal and replacement of the Padilla Work, there was a
20 dispute between IGT and Big-D regarding amounts owed to Big-D for the Project. IGT
21 claimed it was entitled to backcharge Big-D for costs incurred, including costs related to the
22 rejected Padilla Work. As a result of the dispute, IGT withheld nearly $2 million due to Big-D
23 under the Construction Agreement. Pretrial Order, Stipulated Fact § 52. '
24 64.  InJanuary 2011, Big-D and IGT agreed to settle their dispute and the
25 settlement was memorialized in a seftlement agreement (the “IGT Settiement”). Pretrial Order,
26 Stipulated Fact § 53; Exhibit 78
27
28
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65.  The IGT Settlement provided that Big-D would be paid amounts due for
the Project and IGT would back-charge Big-D for costs in the amount of $945,054.00, which
amount included costs associated with the.original failed stone work and the rejected Padilla

Work (the “IGT Backcharges”). Pretrial Order, Stipulated Fact 9 54.

1
2
3
4
5 66.  The IGT Backcharges included the costs o remove and replace the
6| Interior Temporary Work with the work that \;vas specified under the Construction Agreement.
7| 1GT removed and replaced the Interior Temporary Work months after it was completed.

81| Pretrial Order, Stipulated Fact § 55.

9l k. Big-D Stops Payment. .o

10 67.  On September 25, 2009, Padilla prepared a payment request for

11} ¢ 85,991.85. Pretrial Order, Stipulated Fact § 39; Trial Exhibit 9. The payment request

12| indicated that Padilla had completed 85% of the Padilla Work and requested corresponding

13 payment from Big-D.

14 68. On September é9, 2009, Big-D’s project manager (Brent Brinkerhoff)
15 signed the payment application in the approved box as he agreed that Padilla had in fact

16 completed 85% of the work. Trial Exhibit 9; Testimony of Brent Brinkerhoff. This was an

17 internal approval that allowed for Big-D’s acéounting department to “post” the cost of the work
18 completed by Padilla so that Big-D could internally track project cost incurred as of that date.
19 " 69.  Upon this internal approval, Big-D’s accounting department was to

20 verify that Padilla’s payment application had properly credited amounts previously paid. In

21 mid-October, Big-D’s accounting department identified that Padilla’s payment applical.ion had
22| failed to credit Big-D for the $25,000 initial payment to Padilla and would require correction.
23|| Trial Exhibit 9 (see handwritten note); Testimony of Brent Brinkerhoff (Big-D). At that time,
24| Brent Brinkerhoff advised Big-D accounting department to hold on processing a correction to
25| the payment application amount as outstapding issues still remained with the Padilla Work.

26 70.  Big-D placed several telephone calls to Padilla to inquire into the status

27| of testing on the interior Padilla Work that Padilla had committed to provide during the
28
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regarding the status of the Padilla work, Padilla referenced the payment received for the

September 29, 2009 teleconference. Several of these calls went unreturned and Padilla did not
otherwise respond with any update. At the'end of October 2009, Big-D spoke with Padilla and
indicated that it was holding payment until the issues with the Padilla Work had been resolved.
See Trial Exhibit 57.

71.  On October 28, 2009, Padilla sent Big-D a letter demanding payment of
$174,657.00. Pretrial Order, Stipulated Fact § 40; Trial Exhibit 57.

72.  Big-D responded to the letter on November 3, 2009. Big-D advised
Padilla that IGT was taking the position that the Padilla Work had failed. As a result, Big-D
requested from Padilla information to defend the Padilla Work. Big-D indicated that it would
not release “any further” payment to Padilla until Padilla “assist[ed] Big-D in establishing that
Padilla met all of its obligations underthe Subcontract Agreement and that the failure of the
product furnished and installed by Padilla was due to factors outside of Padilla’s contractual
obligations.” Pretrial Order, Stipulated Fact § 41; Trial Exhibit 58.

73.  On November 11, 2009, Padilla responded to Big-D’s request for
information by stating, “it is Padilla Construction Company of Nevada’s position that without
third party confirmation that its’ [sic] work is sub-standard, Padilla Construction Coﬁpmy of
Nevada expects to be paid for its’ [sic] work.” Trial Exhibit 59. Padilla further stated:
“Without proper documentation supporting the allegations, Padilla Construction Company of
Nevada must decline [to participate in investigation or testing).” Pretrial Order, Stipulated Fact
9 42; Trial Exhibit 59.

74.  Brent Brinkerhoff testified that in early November, when reviewi;1g his
weekly report to mark payments for subcontractors, he inadvertently marked for a check to be
released to Padilla. As a result, Big-D prepared a check in the amount of the invoice of
$185,991.95. Pretrial Order, Stipulated Fact  43; Trial Exhibit 11.

75.  During a subsequent teleconference between Big-D and Padilla

15
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Project. Mr. Brinkerhoff immediately investigated how payment was released to Padilla
because he had not intended for a check 1o be released.
76. On November 18, 2009, Big-D advised Padilla, both via electronic mail

and voicemail, that it inadvertently mailed the check and further advised that Big-D would be

77.  Big-D stopped payment on the check prior to it clearing the bank. The
check was returned by Padilla’s bank marked: “Return Reason —C Stop Payment.” Pretrial

1
2
3
4
5 putting a stop payment on the check. Pretrial Order, Stipulated Fact § 44; Trial Exhibit 61.
6 _
7
81| Order, Stipulated Fact § 45; Trial Exhibit 12.
9

78.  The evidence indicated that the release of the payment to Padilla was in

10 fact a mistake because: \

11 ) a. The check drawn to Padilla failed to correct for the $25,000

12 initial payment made to Padilla, causing an overpayment to Padilla;

13 b. The correspondence of October 28 and November 3, 2009 made
14 clear that Big-D was withholding payment to Padilla until issues with the Padilla Work
15 had been resolved; and

16 c. Both Brent Brinkerhoff (Project Manager) and Forrest 'McNabb

17 (Senior Vice President) adamantly testified that they had not intended to release

18 payment, were very surprised when they learned a check had been released,

19 immediately notified Padilla of the mistake, and immediately cancelled the check.

20| ¢, Evidence Regarding Padilla Work.

21 79. There was no evidence presented that there was a design flaw o; other
22 design’issues in the Plans and Specifications for the Padilla Work.

23 80.  There is no evidence that any party imposed improper cure times upon
24 Padilla. Further, there was no credible evidence presented that the failures in the Padilla Work
25 were in any part caused by inadequate accommodation of cure times by Big D or that Big D did
26 anything after application of the brown coat in defiance of any clear admonition from Padilla to

27| the effect that anything that Big D was doing was inconsistent with the proper cure time,

28
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INDEX TO APPELLANT’S APPENDIX

Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

10/24/2008 | Atlas Construction Supply, Inc.’s 1 |AA1-16
Complaint

10/30/2008 | Ahern Rentals, Inc.’s Complaint 1 |AA17-30

11/19/2008 | Platte River Insurance Company’s Answer | 1 | AA 31-45
and Crossclaim

12/08/2008 | APCO Construction’s First Amended 1 | AA46-63
Complaint

02/06/2009 | Cabinetec’s Statement and Complaint 1 |AA64-73

02/23/2009 | Uintah’s Complaint 1 |AA74-80

02/24/2009 | Tri-City Drywall, Inc.’s Statement and 1 |AA81-88
Complaint

03/02/2009 | Noorda Sheet Metal Company’s Statement | 1 | AA 89-165
and Complaint

03/06/2009 | Camco Pacific Construction Company’s 1 | AA166-172
Answer and Counterclaim

03/10/2009 | The Masonry Group Nevada’s Complaint 1 | AA173-189

03/11/2009 | PCI Group, LLC Complaint 1 |[AA190-196

03/12/2009 | APCO Construction’s Answer to Steel 1 |[AA197-216
Structures, Inc, and Nevada Prefab
Engineers, Inc.’s Amended Statement and
Crossclaim

03/12/2009 | Cell-Crete Fireproofing of Nevada, Inc.’s 1 | AA217-233
Statement and Complaint

03/20/2009 | Steel Structures, Inc. and Nevada Prefab 1 | AA234-243
Engineers, Inc.’s Second Amended
Statement and Complaint

03/24/2009 | Insulpro Projects, Inc.’s Statement 2 | AA244-264

03/26/2009 | APCO Construction’s Statement and 2 | AA 265-278

Complaint
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Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

03/27/2009 | Dave Peterson Framing, Inc.’s Statement, 2 | AA279-327
Complaint, and Third-Party Complaint

03/27/2009 | E&E Fire Protection, LLC’s Statement, 2 AA 328-371
Complaint, and Third-Party Complaint

03/27/2009 | Professional Doors and Millworks, LLC’s 2 AA 372-483
Statement, Complaint, and Third-Party
Complaint

04/03/2009 | Hydropressure Cleaning, Inc.’s Statement 3 |AA484-498
and Complaint

04/03/2009 | Ready Mix, Inc.’s Statement and First 3 [AA499-510
Amended Complaint

04/06/2009 | EZA P.C. dba Oz Architecture of Nevada, | 3 | AA511-514
Inc.’s Statement

04/07/2012 | Accuracy Glass & Mirror Company, Inc.’s | 3 | AA 515-550
Complaint

04/08/2009 | John Deere Landscapes, Inc.’s Statement, 3 AA 551-558
Complaint, and Third-Party Complaint

04/14/2009 | Helix Electric of Nevada, LLC’s Statement | 3 AA 559-595
and Third-Party Complaint

04/17/2009 | Republic Crane Service, LLC’s Complaint AA 596-607

04/24/2019 | Bruin Painting’s Statement and Third-Party | 3 | AA 608-641
Complaint

04/24/2009 | HD Supply Waterworks, LP’s Statement 3 | AA642-680
and Third-Party Complaint

04/24/2009 | The Pressure Grout Company’s Statement | 3 | AA 681-689
and Complaint

04/27/2009 | Heinaman Contract Glazing’s Complaint AA 690-724

04/28/2009 | WRG Design, Inc.’s Statement and Third- AA 725-761

Party Complaint
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Date

DOCUMENT DESCRIPTION

Vol.

Bates Nos.

04/29/2009

APCO Construction’s Answer to Cell-Crete
Fireproofing of Nevada, Inc.’s Statement
and Complaint and Crossclaim

AA 762-784

04/29/2009

Executive Plastering, Inc.’s Statement

AA 785-792

04/30/2009

Zitting Brothers Construction, Inc.’s
Complaint Re: Foreclosure

AA 793-810

05/05/2009

Camco Pacific Construction Company, Inc.
and Fidelity and Deposit Company of
Maryland’s Answer to Noorda Sheet Metal
Company’s Third-Party Complaint and
Camco Pacific Construction’s
Counterclaim

AA 811-828

05/05/2009

Camco Pacific Construction Company, Inc.
and Fidelity and Deposit Company of
Maryland’s Answer to Professional Doors
and Millworks, LLC’s Third-Party
Complaint and Camco Pacific
Construction’s Counterclaim

AA 829-846

05/05/2009

Camco Pacific Construction Company, Inc.
and Fidelity and Deposit Company of
Maryland’s Answer to E&E Fire
Protection, LLC’s Third-Party Complaint
and Camco Pacific Construction’s
Counterclaim

AA 847-864

05/05/2009

Camco Pacific Construction Company, Inc.
and Fidelity and Deposit Company of
Maryland’s Answer to The Masonry Group
Nevada, Inc.’s Complaint and Camco
Pacific Construction’s Counterclaim

AA 865-882
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Date

DOCUMENT DESCRIPTION

Vol.

Bates Nos.

05/05/2009

Camco Pacific Construction Company, Inc.

and Fidelity and Deposit Company of
Maryland’s Answer to Cabinetec, Inc.’s
Complaint and Camco Pacific
Construction’s Counterclaim

AA 883-899

05/05/2009

Graybar Electric Company, Inc.’s
Complaint

AA 900-905

05/05/2009

Olson Precast Company’s Complaint

AA 906911

05/13/2009

Fast Glass, Inc.’s Statement

AA 912957

05/14/2009

HD Supply Construction Supply, LP dba
White Cap Construction Supply, Inc.’s
Complaint

AA 958-981

05/15/2009

Camco Pacific Construction Company, Inc.

and Fidelity and Deposit Company of
Maryland’s Answer to Insulpro Projects,
Inc.’s Complaint and Camco Pacific
Construction’s Counterclaim

AA 982-999

05/19/2009

Terra South Corporation dba Mad Dog
Heavy Equipment’s Statement and Third-
Party Complaint

AA 1000-1008

05/20/2009

Ahern Rental, Inc.’s Statement and
Complaint

AA 1009-1018

05/20/2009

Southwest Air Conditioning, Inc.’s
Statement

AA 1019-1024

05/27/2009

Ferguson Fire & Fabrication, Inc.’s
Statement and Complaint

AA 1025-1033

05/27/2009

Republic Crane Service, LLC’s Amended
Statement

AA 1034-1044

05/29/2009

Pape Material Handling dba Pape Rents’
Statement and Complaint

AA 1045-1057

05/29/2009

Selectbuild Nevada, Inc.’s Statement

AA 1058-1070
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Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

06/01/2009 | Buchele, Inc.’s Statement 5 AA 1071-1082

06/01/2009 | Renaissance Pools & Spas, Inc.’s Statement AA 1083-1094

06/03/2009 | Executive Plastering, Inc.’s First Amended | 5 | AA 1095-1105
Complaint

06/10/2009 | APCO Construction’s Answer to Zitting 5 | AA1106-1117
Brothers Construction, Inc.’s Complaint

06/12/2009 | Supply Network dba Viking Supplynet’s 5 |AA1118-1123
Statement and Complaint

06/15/2009 | Las Vegas Pipeline, LLC’s Statement and 5 | AA1124-1130
Complaint

06/16/2009 | Creative Home Theatre, LLC’s Statement 5 AA 1131-1138

06/23/2009 | Inquipco’s Statement and Complaint 5 | AA1139-1146

06/24/2009 | Accuracy Glass & Mirror’s First Amended | 5 | AA 1147-1161
Complaint

06/24/2009 | Bruin Painting’s Amended Statement and 5 | AA1162-1173
Third-Party Complaint

06/24/2009 | HD Supply Waterworks’ Amended 5 |AA1174-1190
Statement and Third-Party Complaint

06/24/2009 | Heinaman Contract Glazing’s Amended 5 | AA1191-1202
Statement and Third-Party Complaint

06/24/2009 | Helix Electric of Nevada, LLC dba Helix 6 | AA1203-1217
Electric’s Amended Statement and Third-
Party Complaint

06/24/2009 | WRG Design, Inc.’s Amended Statement 6 |AA1218-1233
and Third-Party Complaint

06/23/2009 | Ahern Rentals, Inc.’s First Amended 6 AA 1234-1255
Statement and Complaint

07/07/2009 | The Masonry Group Nevada, Inc.’s 6 | AA1256-1273

Statement and Complaint
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Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

07/09/2009 | Northstar Concrete, Inc.’s Statement and 6 AA 1274-1288
Complaint

07/10/2009 | Camco Pacific Construction Company, 6 |AA1289-1310
Inc.’s Statement and Complaint

7/22/2009 | Granite Construction Company’s Statement | 6 | AA 1311-1318
and Complaint

08/10/2009 | HA Fabricators, Inc.’s Complaint 6 | AA1319-1327

08/18/2009 | Club Vista Financial Services, LLC and 6 | AA1328-1416
Tharaldson Motels II, Inc.’s Answer to
Camco Pacific Construction Company,
Inc.’s Statement and Complaint and
Counterclaim

08/28/2009 | Custom Select Billing, Inc.’s Statementand | 6 | AA 1417-1443
Complaint

09/09/2009 | Camco Pacific Construction Company, 7 | AA 1444-1460
Inc.’s Answer to Las Vegas Pipeline,
LLC’s Statement and Complaint and
Camco Pacific Construction Company,
Inc.’s Counterclaim

09/10/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1461-1484
and Fidelity and Deposit Company of
Maryland’s Answer to Dave Peterson
Framing, Inc.’s Statement and Complaint
and Camco Pacific Construction Company,
Inc.’s Counterclaim

09/10/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1485-1505
and Fidelity and Deposit Company of
Maryland’s Answer to Northstar Concrete,
Inc.’s Statement and Complaint and Camco
Pacific Construction Company, Inc.’s
Counterclaim
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Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

09/10/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1506-1526
and Fidelity and Deposit Company of
Maryland’s Answer to Tri-City Drywall,
Inc.’s Statement and Complaint and Camco
Pacific Construction Company, Inc.’s
Counterclaim

09/11/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1527-1545
and Fidelity and Deposit Company of
Maryland’s Answer to Accuracy Glass &
Mirror Company, Inc.’s Complaint and
Camco Pacific Construction Company,
Inc.’s Counterclaim

09/11/2009 | Camco Pacific Construction Company, 7 | AA 1546-1564
Inc.’s Answer to Bruin Painting
Corporation’s Statement and Third-Party
Complaint and Camco Pacific Construction
Company, Inc.’s Counterclaim

09/11/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1565-1584
and Fidelity and Deposit Company of
Maryland’s Answer to Heinaman Contract
Glazing’s Statement and Third-Party
Complaint and Camco Pacific Construction
Company, Inc.’s Counterclaim

09/11/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1585-1604
and Fidelity and Deposit Company of
Maryland’s Answer to WRG Design, Inc.’s
Statement and Third-Party Complaint and
Camco Pacific Construction Company,
Inc.’s Counterclaim
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Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

09/25/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1605-1622
and Fidelity and Deposit Company of
Maryland’s Answer to Nevada Prefab
Engineers, Inc.’s Statement and Complaint
and Camco Pacific Construction Company,
Inc.’s Counterclaim

09/25/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1623-1642
and Fidelity and Deposit Company of
Maryland’s Answer to Steel Structures,
Inc.’s Second Amended Statement and
Complaint and Camco Pacific Construction
Company, Inc.’s Counterclaim

09/30/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1643-1650
Answer to Executive Plastering, Inc.’s First
Amended Complaint and Camco Pacific
Construction Company, Inc.’s
Counterclaim

10/19/2009 | APCO Construction’s Answer to HA 7 AA 1651-1673
Fabricators, Inc.’s Answer, Counterclaim,

and Third-Party Complaint

11/13/2009 | Stipulation and Order for Dismissal of Steel | 7 | AA 1674-1675
Structures, Inc.’s Complaint Against

Camco Pacific Construction, and Camco’s
Counterclaim Against Steel Structures, Inc.

12/23/2009 | Harsco Corporation’s Second Amended 7 | AA1676-1684
Complaint

01/22/2010 | United Subcontractors, Inc. dba Skyline 7 | AA 1685-1690
Insulation’s Complaint

04/05/2010 | Interstate Plumbing & Air Conditioning, 8 |AA1691-1721
LLC’s Statement and Complaint
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DOCUMENT DESCRIPTION

Vol.

Bates Nos.

04/13/2010

Camco Pacific Construction Company, Inc.
and Fidelity and Deposit Company of
Maryland Answer to Cactus Rose’s
Statement and Complaint and Camco
Pacific Construction Company, Inc.’s
Counterclaim

AA 1722-1738

07/01/2010

Stipulation and Order for Dismissal with
Prejudice of Claims Asserted by Select
Build Nevada, Inc. Against APCO
Construction

AA 1739-1741

05/23/2013

Notice of Entry of Order Approving Sale of
Property

AA 1742-1808

04/14/2016

Notice of Entry of Order Releasing Sale
Proceeds from Court-Controlled Escrow
Account

AA 1809-1818

10/07/2016

Special Master Report Regarding
Remaining Parties to the Litigation, Special
Master Recommendation and District Court
Order Amending Case Agenda

AA 1819-1822

05/27/2017

Notice of Entry of Order

AA 1823-1830

07/31/2017

Zitting Brothers Construction, Inc.’s
Motion for Partial Summary Judgment
Against APCO Construction

10

AA 1831-1916
AA 1917-2166
AA 2167-2198

08/02/2017

Peel Brimley Lien Claimants’ Motion for
Partial Summary Judgment Precluding
Defenses Based on Pay-If-Paid Agreements
and Ex Pate Application for Order
Shortening Time

10

AA 2199-2263

08/21/2017

APCO Construction’s Opposition to Zitting
Brothers Construction Inc.’s Partial Motion
for Summary Judgment

10

AA 2264-2329
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Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

08/21/2017 | APCO’s opposition to Peel Brimley MSJ 10 | AA 2330-2349

09/20/2017 | Order Granting Plaintiff’s Motion to 10 | AA 2350-2351
Dismiss
09/28/2017 | Peel Brimley Lien Claimants’ Reply to 10 | AA 2352-2357

Oppositions to Motion for Partial Summary
Judgment Precluding Defenses Based On
Pay-If-Paid Agreements

09/29/2017 | Zitting Brothers Construction, Inc.’s Reply | 10 | AA 2358-2413
In Support of Motion for Partial Summary
Judgment Against APCO Construction

10/05/2017 | Recorder’s Transcript of Hearing RE: All 11 | AA 24142433
Pending Motions

11/06/2017 | Zitting Brothers Construction, Inc.’s 11 | AA 2434-2627
Motion in Limine to Limit the Defenses of
APCO Construction to the Enforceability of
Pay-If-Paid Provision

11/06/2017 | APCO’s Supplemental Briefing in 12 | AA 2628-2789
Opposition to Zitting Brothers
Construction, Inc.’s Motion for Partial
Summary Judgment Against APCO
Construction. Inc.

11/14/2017 | APCO Construction’s Opposition to Zitting | 12 | AA 2790-2851
Brothers Construction, Inc.’s Motion in

Limine to Limit the Defenses of APCO 13 | AA2852-3053
Construction to the Enforceability of a Pay- | 14 | AA 3054-3108
If-Paid Provision

11/16/2017 | Zitting Brothers Construction, Inc.’s Reply | 14 | AA 3109-3160
in Support of Motion in Limine to Limit the
Defenses of APCO Construction (“APCO”)
to the Enforceability of Pay-1f-Pay
Provision

MAC:05161-019 3694165_1 4/2/2019 4:23 PM




Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

11/16/2017 | Recorder’s Transcript of Hearing RE: All 14 | AA 3161-3176
Pending Motions

11/16/2017 | Zitting Brothers Construction, Inc.’s 14 | AA 3177-3234
Response to APCO Construction’s
Supplemental Opposition to Zitting
Brothers Construction, Inc.’s Motion for
Partial Summary Judgment

11/27/2017 | Decision 14 | AA 3235-3237

12/05/2017 | Court Minutes Granting Zitting MIL 14 | AA 3238

12/29/2017 | Findings of Fact Conclusions of Law, and 14 | AA 3239-3249
Granting Zitting Brothers Construction,
Inc.’s Motion for Partial Summary

Judgment Against APCO Construction

01/02/2018 | Order Granting Peel Brimley Lien 14 | AA 3250-3255
Claimants’ Motion for Partial Summary
Judgment Precluding Defenses Based on
Pay-If-Paid Agreements

01/02/2018 | Notice of Entry of Order Granting Zitting 14 | AA 3256-3268
Brothers Construction, Inc.’s MSJ

01/03/2018 | Notice of Entry of Order Granting Peel 14 | AA 3269-3280
Brimley MSJ

01/04/2018 | Motion for Reconsideration of Court’s 15 | AA 3281-3517
Order Granting Peel Brimley Lien 16 | AA 3518-3633

Claimants’ Partial Motion for Summary
Judgment to Preclude Defenses Based on
Pay If Paid Provisions on an Order
Shortening Time
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Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

01/08/2018 | Motion for Reconsideration of Court’s 16 | AA 3634-3763
Order Grqntmg Zl:[tmg B.rothers' 17 | AA 3764-4013
Construction, Inc.’s Partial Motion for
Summary Judgment and Ex Parte 18 | AA 40144253

Application for Order Shortening Time and | 19 | AA 4254-4344
to Exceed Page Limit

01/09/2018 | Plaintiff in Intervention, National Wood 19 | AA 4345-4350
Products, Inc.’s Opposition to APCO
Construction’s Motion for Reconsideration
of the Court’s Order Granting Peel Brimley
Lien Claimants’ Motion for Partial
Summary Judgment to Preclude Defenses
of Pay if Paid Provisions

01/09/2018 | Peel Brimley Lien Claimants’ Opposition 19 | AA 43514359
to APCO Construction’s Motion for
Reconsideration of Order Granting Partial
Summary Judgment Precluding Defenses
Based on Pay-If-Paid Agreements

01/10/2018 | APCO’s Reply in Support of Motion for 19 | AA 43604372
Reconsideration of Court’s Order Granting
Peel Brimley Lien Claimants’ Partial
Motion for Summary Judgment to Preclude
Defenses Based on Pay-If-Paid Provisions
on an Order Shortening Time

01/10/2018 | Zitting Brothers Construction, Inc. 19 | AA 4373-4445
Opposition to APCO Construction, Inc.’s
Motion for Reconsideration of Court’s
Order Granting Zitting Brothers
Construction’s Partial Motion for Summary
Judgment

01/11/2018 | Recorder’s Transcript of Hearing RE: All 19 | AA 44464466
Pending Motions
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Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

01/19/2018 | Order Denying APCO Construction’s 19 | AA 4467-4468
Motion for Reconsideration of Court’s
Order Granting Partial Summary Judgment
Precluding Defenses Based on Pay-If-Paid
Agreements

01/19/2018 | Notice of Entry of Order Denying APCO’s | 19 | AA 4469-4473
motion for reconsideration of Peel Brimley
Order

01/25/2018 | Order Denying APCO Construction’s 19 | AA 4474-4475
Motion for Reconsideration of Order
Granting Zitting Brothers Construction,
Inc.’s Partial Motion for Summary
Judgment

01/29/2018 | Memorandum in Support of APCO 19 | AA 4476-4487
Construction, Inc.’s Payment of Attorney’s 3
Fees, Costs, and Interest to Zitting Brothers 20 | AA 4488-4689
Construction, Inc.

01/31/2018 | Notice of Entry of Order Denying APCO 20 | AA 4690-4693
Construction, Inc.’s Motion for
Reconsideration of Court’s Order Granting
Zitting Brothers Construction, Inc.’s Partial
Summary Judgment

02/05/2018 | 2018 Stipulation and Order to Dismiss 20 | AA 4694-4695
Third Party Complaint of Interstate
Plumbing & Air Conditioning, LLC
Against APCO Construction, Inc. with
Prejudice

02/16/2018 | Notice of Appeal 20 | AA 4696-4714
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Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

02/16/2018 | APCO Construction, Inc.’s Opposition to 20 | AA 47154726
Zitting Brothers, Inc.’s Memorandum in 21 | 4740

Support of APCO Construction Inc.’s
Payment of Attorneys’ Fees, Costs and
Interest to Zitting Construction Brothers,
Inc.

02/26/2018 | Zitting Brothers Construction Inc.’s Reply | 21 | AA 47414751
in Support of its Memorandum in Support
of APCO Construction, Inc.’s Payment of
Attorneys’ Fees, Costs, and Interest

02/27/2018 | Notice of Appeal 21 | AA 47524976
22 | AA 4977-5226
23 | AA 5227-5288

05/04/2018 | Order Regarding Plaintiff’s Motion to Stay | 23 | AA 5289-5290
Pending Entry of Final Judgment Pursuant
to NRCP 62(B) and 62(H) on Order
Shortening Time

05/08/2018 | Order Determining Amount of Zitting 23 | AA 52915293

Brothers Construction, Inc.’s Attorney’s
Fees, Costs, and Prejudgment Interests

05/11/2018 | Notice of Entry of Order Determining 23 | AA 52945298
Amount of Zitting Brothers Construction,
Inc.’s Attorney’s Fees, Costs, and
Prejudgment Interest

05/23/2018 | Judgment in Favor of Zitting Brothers 23 | AA 5299-5300
Construction, Inc.

05/24/2018 | Notice of Entry of Judgment in Favor of 23 | AA5301-5304
Zitting Brothers Construction, Inc.

06/08/2018 | Amended Notice of Appeal 23 | AA 53055476
24 | AA5477-5724
25 | AA5725-5871
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Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

06/08/2018 | Plaintiff’s Motion for 54(b) Certification 25 | AA5872-5973

and for Stay Pending Appeal on Order 26 | AA 59746038
Shortening Time
06/19/2018 | Zitting Brothers’ Construction, Inc.’s 26 | AA 6039-6046

Limited Opposition to APCO Construction,
Inc.’s Motion for 54(b) Certification and
for Stay Pending Appeal on Order
Shortening Time

06/26/2018 | Recorder’s Transcript of Hearing RE: 26 | AA 6047-6051
Plaintiff’s Motion for 54(b) Certification
and for Stay Pending Appeal on Order
Shortening Time

07/30/2018 | Order Granting Motion for 54(b) 26 | AA 60526054
Certification and for Stay Pending Appeal

07/31/2018 | Notice of Entry of Order 26 | AA 6055-6063

08/08/2018 | Second Amended Notice of Appeal 26 | AA 6064-6180

27 | AA 6181-6430
28 | AA 64316679
29 | AA 6680-6854

Docket of District Court Case 30 | AA 68556941
No. 08A571228
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DEPOSITION ERRATA SHEET

Assignment No. J0585160

Case Caption: APCO Construction vs. Gemstone

DECLARATION UNDER PENALTY OF PERJURY

I declare under penalty of perjury that I
have read the entire transcript of my deposition taken
in the captioned matter or the same has been read to
me, and the same is true and accurate, save and except
for changes and/or corrections, if any, as indicated by
me on the DEPOSITION ERRATA SHEET hereof, with the
understanding that I offer these changes as if still

under oath.

Signed on the day of

, 20 .

MARY JO ALLEN

2 ESQUIRE

DEPOSITION SOLUTIONS

AA 004014
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DEPOSITION ERRATA SHEET

Page No. Line No.__ Change to:
Reason for change:

Page No. Line No._  Change to:
Reason for change:

Page No. Line No.__ Change to:
Reason for change:

Page No. Line No. Change to:
Reason for change:

Page No. Line No.__ Change to:
Reason for change:

Page No. ~  Line No._ _ Change to:
SIGNATURE DATE:

MARY JO ALLEN
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DEPOSITION ERRATA SHEET

Page No. Line No.  Change to:
Reason for change:

Page No.  Line No._ _ Change to:
Reason for change:

Page No. Line No._  Change to:
Reason for change:

Page No.  Line No.___ Change to:
Reason for change:

Page No.  Line No.___ Change to:
Reason for change:

Page No. Line No.___ Change to:
SIGNATURE DATE:
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MARQUIS AURBACH COFFING

Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

10001 Park Run Drive

A W

O 0 N0 SN W»

ELECTRONICALLY SERVED
03/29/2017 03:57:19 PM

Marquis Aurbach Coffing
Jack Chen Min Juan, Esq.
Nevada Bar No. 6367

Cody S. Mounteer, Esq.
Nevada Bar No. 11220
10001 Park Run Drive

Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
jjuan@maclaw.com
cmounteer@maclaw.com
Attorneys for APCO CONSTRUCTION

DISTRICT COURT
CLARK COUNTY, NEVADA
APCO CONSTRUCTION, a Ncvada
corporation,
Case No.: A571228
Plaintiff, Dept. No.: 13
vs. Consolidated with:

A574391; A574792; A577623; A583289;
GEMSTONE DEVELOPMENT WEST, INC., A| 4587168; A580889; A584730; A589195;

Nevada corporation, A595552; A597089; A592826; A589677;
A596924; A584960;4608717; A608718 and
Defendant. A590319
AND ALL RELATED MATTERS

NOTICE OF TAKING NRCP RULE 30(B)(6) DEPOSITION OF PERSON MOST

KNOWLEDGEABLE FOR ZITTING BROTHERS CONSTRUCTION, INC.

PLEASE TAKE NOTICE that pursuant to Rule 30(b)(6) of thc Nevada Rules of Civil
Procedure, Plaintiff, APCO Construction, by and through its attorneys, Marquis Aurbach
Coffing, will take the deposition of Zitting Brothers Construction, Inc. upon oral examination on
the TBD (please contact counsel for APCO for availability) day of April, 2017 at the hour
of TBD a.m., before a Notary Public, or before some other officer authorized by law to
administer oaths. The deposition will take place at Marquis Aurbach Coffing located at 10001
Park Run Drive, Las Vegas, Nevada 89145.

/!

/!

Page 1 of 8
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Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive

N R R - RV, T S FURN ¢ Sy
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Pursuant to NRCP 30(b)(6), Plaintiffs arc to requircd to designatc one or more officers,
directors, managing agents or other consenting persons most knowledgeable to testify on its
behalf with respect to the topics sct forth in the attached Exhibit A.

The deposition will be recorded by stenographic means, and oral examination will
continue from day to day until completed. You are invited to attend and cross-examine.

Dated this 29th day of March, 2017.

MARQUIS AURBACH COFFING

By /s/Cody Mounteer, Esq.
Jack Chen Min Juan, Esq.
Nevada Bar No. 6367
Cody S. Mounteer, Esq.
Nevada Bar No. 11220
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorney(s) for APCO
CONSTRUCTIONAPCO CONSTRUCTION

Page 2 of 8
MAC:05161-019 3017808 1 3/29/2017 3:55 PM

AA 004019



MARQUIS AURBACH COFFING

Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

10001 Park Run Drive
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[}S) [} o (1] [\) (1) [\] (] (18] — — — — — — — —_— —_ —
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EXHIBIT A

RULE 30. DEPOSITIONS BY ORAL EXAVIINATION

(6) A party may in the party’s notice and in a subpoena name as the deponent a public or private corporation or a
partnership or association or governmental agency and describe with reasonable particularity the matters on which
examination is requested. In that event, the organization so named shall designate one or more officers, directors, or
managing agents, or other persons who consent to testify on its behalf, and may set forth, for each person
designated, the matters on which the person will testify. A subpoena shall advise a nonparty organization of its duty
to make such a designation. The persons so designated shall testify as to matters known or reasonably available to
the organization. This subdivision (b)(6) does not preclude taking a deposition by any other procedure authorized in
these rules.

[As amended; eftective January 1, 2005.]

TOPICS

1. Your claims and facts as alleged against APCO;

2. Documents that you have disclosed in support of your claims against APCO;

3. Your assertion that APCO is liable for any portions of your general and/or lien
claims;

4. The percentage/allocation of your general and/or lien claims against APCO versus
CAMCO;

5. The payment process, payment details, scope of payments, parties involved, and

standard practices of payment, including, but not limited to, all payment applications, approvals,
amounts, checks, and releases;

6. Each fact related to your contract agreement with APCO in regard to the
Manhattan West Project (“Project”) at issue in this matter, including, but not limited to original
contact(s), change orders, and ratification agreement(s);

7. Each fact related to your scope of work at the Project;

8. The structure of your business; and

9. Your viability and business status from the time you entered into the subject
contract until the date of your deposition, including, but not limited to, whether your company

has been sold, transferred control, wound down, and/or claimed bankruptcy.

Page 3 of 8
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Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive

th B W N

E =T~ < T~

CERTIFICATE OF SERVICE

I hercby certify that the foregoing NOTICE OF TAKING NRCP RULE 30(b)(6)
DEPOSITION OF PERSON MOST KNOWLEDGEABLE FOR ZITTING BROTHERS

CONSTRUCTION., INC. was submitted clectronically for service with the Eighth Judicial

District Court on the 29th day of March, 2017. Electronic service of the foregoing document

shall be made in accordance with the E-Service List as follows:'

Wilson, Elser, Moskowitz, Edelman & Dicker LLP

300 S. 4th St., 11th Floor

Las Vegas, NV 89101
Sglect All Seleck Nong
Bannett Tusller Johnson & Desra i i
. Name : Email sl
 Benjami D, Johrson fenohrson@nt o
remmeoum | uramdon =
Cadden B Fuller [P pore
Name Email
Dana Y. Kim dem@cadderfuler.com =
S. Judy Hirahara inirahara@czddenfulier.com =
Tammy Cortez tonez@cagdenfulier.com =
David 3, Marrll P.C. e
"~ Name Email :
Devid 1, Merrit dedegimenipscon =
Dickinson Wright, PLLE =
Name Email
Cheri Vandermeulen gvandermeulen@dickinsonwright.com 0
Chiristine Spencer pencerBdickinsoricht.com =
Donna Wolfbrandt dwoibrandt@dickinsonwright.com =
Eric Dobberstein edsbbersten@gickinsonvriant com =
Durham Jones & Pinegar R
Name - el ;
Buad Sighting | bigwragdilawcon 0
Cindy Samons SISO o =
—_— i
Name Email
Patrick J, Sheehan h com

' Pursuant to EDCR 8.05(a), cach party who submits an E-Filed document through the E-Filing System
consents to electronic service in accordance with NRCP 5(b)(2)(D).
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Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive
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Fennemore Craig, PC.

Adam Miler

Fox Rothschild
Name
Jineen DeAngelis

Richard I. Dreitzer

G Robinson Low
 Nama

George Robirson

GERRARD COX & LARSEN

Nama
Azron D. Lancaster

Douglas D, Gerrard

Kaytlyn Bassett

Gibibs, Giden, Locher, Turner & SanatLLP

\Becky Pivar

Q-

Name

Robert Schumacher

| Select

GRANT MORRIS DODDS
Name
Steven Morris

8

© O Name

5085 Joyce Helict

713 Artea Rosenil

16 Beshany Rabe
104 Mark Ferrarn

WTM Tan Cowden

HOLLEY DRIGGS WALCH FINE WRAY PUZEY & THOMPSON

Name
Glenn F. Meier

Renee Hoban

Holley Driggs Walch Fina Wray Puzey & Thompson

NN Oyt Ny

BERBEBREE

QR E
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10001 Park Run Drive
Las Vegas, Nevada 59145

(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING

w00 3 N th B W R
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Radhel E. Donn

Howard & Howard
Name
Gwen Rutar Mullins

Wade B. Gochnour

B E

3olley ron Woodbury & Utile
 MNama
Agitias Wong
Kely bcGee
| vnhuse s
 Micibel B, Enst

Sarah A Mesd

HOREEQA

Knl'l!D.VJDl'Ilﬂs & Coulthard
Nama
Erica Bennett
Mark M, Jcnes
Matt Carter
Matthew Carter

Pamela Montgomery

n.carter@kemojones,com.

PymEkempignes.com

K R I

Law Offices of Fioyd Hale
* Debbie Hokoman

Email

Law Offices of Sean P. Hillin, P.C.

Name
Caleb Langsdate, Esq.

TiTiGaton BENIGE & Technotogs
o NamE

Calendar .

Cody Mounteer, Esq.
Courtney Peterson
Jack Juan

Jennifer Case

Phillip Aurbach

Taylor Feng
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Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive

S O 0 NN N W AW

N T S S S G
S W © N A U A W N =

McQullough, Dobberstein & Evans, (td,

Name Email Sefect

Eric Dobharstein, Esq, edgbher stein@TERAlAW M
#cDonald Carano Wilson, LLP

Name Email

Kathleen Marris Kmorris@medonakicarano.com

Ryan Bellows ! Idcar;
Meier Fine & Wray, 11C.

Narié i i

Reteptionist E :
Morrill & Aronson

Name Email

Christine Taradash w.COm =
Mordll- & Arohson P.LC. :

me Email i
it i ~

Peel Brimley LLP

Name Email

Amanda Armstrong aarmsrong@perlbrimlev,com

Eric Zimbelman £zimbelman@peelbrimiey.com &

Rosey Jeffrey &
Pezziliotioyd

Name

Jendifer R. thoyd

farisa 1. Maskas, Esn.

Procopio Cory
Name

Timother E. Salter

Procopio Cory Hargr &
Name :

- Andriw 3, Kessler

Rebeeca Chapman

Procopio Cory Hargreaves & Savitch LLP
Name
Cort Mandy, Legal Secretary

Email

Richard L, Tobler, Ltd, :
Naria Email
Ricttard Tobler dtkock@rotmall.com
Rooker R;wlins
Name Emait
Legal Assistant mrlegalassistamt@rookerlaw.com
Michael Rawlins mrawfins@rookerkiw.com
TS T R AT R
Name i Email Select
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Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Pack Run Drive

L= T

-~

District filngs

The Langsdale Law Firm

Caleb Langsdale

Watt, Tieder, Hormar & Fitzgerald, LLP.

Davig . Johnson

Jerfer Machonaid

Williams & Associates
Name
Donald H. Williams, Esq.

I lawly,

Wilson Elser Moskowitz Edelman & Dicker
Nams £ ;

E-File Degk
Hrustyk Nicole

Jorge Ramirez

Wilson Elser Moskowitz Edelman & Dicker LLP

Name
Lani Maile

I further certify that I served a copy of this document by mailing a true and correct copy |

thereof, postage prepaid, addressed to:

N/A

J. Casc

I. Case, an employee of
Marquis Aurbach Coffing
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BUILDING 8

LANDSCAPING fot startad

REINFORCING STEEL LABOR _|iComplete

REINFORCING STEEL MATERIA{Complete

EXCAVATE FOOTINGS lcompiete

PLACE FOOTINGS ~ lcomplete

FORM/PLACE WALLS [compiate

FORM/PLACE COLUMNS [Compiete i
PLACE SLAB ON GRADE Complete o

FORM/PLACE DECK Complete

LTWEIGHT CONCRETE {Nol started

PRECAST FLOOR 1 ot started

PRECAST FLOOR 2 Notstarted .
PRECAST FLOOR 3 ol started

PRECAST FLOOR 4 {Not slarted )

MASONRY CMU {{Not started o
THIN BRICK VENEER {iNot started

GRANITE [INot started

MISC. STEEL lINot startad

WOOD FRAMING L1 LABOREQUiComplete

WOOD FRAMING L1 MATERIAL [Complete

WOOD FRAMING L2 LABOR/EQUIComplete

WOOD FRAMING L2 MATERIAL |{Complets

WOOD FRAMING L3 LABOR/EQL[Complate

WOQD FRAMING L3 MATERIAL |iComplate

WOOD FRAMING L4 LABOR/EQUComplata

WOOD FRAMING L4 MATERIAL (iComplate

WOOD FRAMING RF LABOR/EQ|Complete

WOOD FRAMING RF MATERIAL {{Complate -

FINISH CARPENTRY Not started

INSULATION |ISubstantially complate

ROOFING lisubstantiatly compiet

WATERPROOFING [Bolow grade perimelar walls substantialiy comp

STUCCO |iScratch and brown coat in progress

WINDOWS substanually complate

DRYWALL |j+vall and celiing drywall hanging in progress B
FLOORING it started o
PAINTING |iNot started

APPLIANCES [iniot started

ELEVATORS | Not startad

MECH. MOBILIZATION As progress requiresfjustifies

MECH. SUBMITTALS Az progress requires/jusiffias .

MECH. GENERAL CONDITIONS s progress requirss/ustifies

MECH. CLOSEQUT DOCUMENTE|As progress requirsa/justifies

Page 17 of 40
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PLUMBING BELOW PODIUM ]|

PERMIT 1A progress requirassustifies

EXCAVATIONBACKFILL tantially mﬁ ) il
UIG SANITARY PIPING

/G STORM PIPING lsunsmugy complete

PRECAST STRUCTURES
'PLUMBING FIRST FLOOR
AJG WASTE & VENT ntialy complata

DRAINS/CARRIERS ]smununly complete :
SLEEVES/INSERTS complsts Jll

AIG STORM PIPING hnthny compisia

A/G DOMESTIC WATER {iSubstantially compiate o

NG GAS PIPING stantially complele

TUBS & HOOKUPS bslantially complets

PLUMBING FIXTURES starfed

PLUMBING EQUIPMENT ot startad 5

CONDENSATE PIPING ubstantially complets
PLUMBING TESTING n prog
PLUMBING IDENTIFICATION T

INSULATION - FIRESTOP fn progress .

PLUMBING SECOND FLOOR B
AJG WASTE & VENT [isutrstantially complete B
DRAINS/CARRIERS [lsubstantiatly complate N -
AIG STORM FIPING Jisubstantially complete )

AJG DOMESTIC WATER [iSubstantislly complate

AJG GAS PIPING _P!nﬂaﬂy complete ] B -
TUBS & HOOKUPS ubstantially complete -

PLUMBING FIXTURES [Not started -

PLUMBING EQUIPMENT [niot started o
CONDENSATE PIPING [Substantially complste -

PLUMBING TESTING in prog o

PLUMBING IDENTIFICATION _ [Not starlad -

INSULATION - FIRESTOP prog

PLUMBING THIRDFLOOR __ |[ -

A/G WASTE & VENT {substantially complste o
DRAINS/CARRIERS |isubstantially complete -
A/G STORM PIPING |[Substantiatly complate L
AJG DOMESTIC WATER [iBubstantially complate o )
AJG GAS PIPING ligubstantially complete o

TUBS & HOOKUPS isubstantially complets

PLUMBING FIXTURES Jinvot startad

PLUMBING EQUIPMENT firvot started

CONDENSATE PIPING Jsubstantally compiete -
PLUMBING TESTING Yin prograss -
PLUMBING IDENTIFICATION _ [Not startad ) o
INSULATION - FIRESTOP _ [fin progress -
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ONSTRUCTIO
SERVICES
2500 North Buffalo Drive
Sulte 140

Les Vegas, Nevada 89143 CONSTRUCTION PROGRESS REPORT

Project Name: Manhattan West Condominiums o Date: 9/4/2008
ProJect Address: Las Vegas, NV S .

Site Visit No.: 10 Date: 9/4/2008
ManhattanWest Senlor Construction Draw No.: 9
Contractor Pay Application No.: 10 Date: 7/31/2008

For The Period: 7/1/2008 to 7/31/2008

FUNDING STATEMENT

This analysls is based on a review of the documentation provided, conditions of the project observed on the date of the field
inspection andfor verbal communications. See attached schedule of values, percentages of completion, loan budget fine

item comments and photographs.

The work and prograss appear to be adequate and sufficient and Nevada Construction Services recommends funding
ManhattanWest Senior Construction Drew # 8 (Contractor Pay Application #10), dated, July 31, 2008, for the amount approvedby
the borrower of $6,307,487.13.

EXECUTIVE SUMMARY

Building 2 has the first, second and third level concrete slabs poured, the concrete elevator/stair shaft walls complete, the o
fireproofing complete for the third level, the perimeter framing and exterior drywall complete, the window frames and glass near
completion, the common area HVAC, plumbing, electrical and fire sprinkler rough-ins in progress, the common area pariition wall
framing near complete, the common ares d | hung and the faping substantially complete, the roofing complete, the rooftop

units' curbs installed and the stucco finish coat in progress. Building 3 has the first, second and third level concrete siabs pourad,

the concrets elevalor/stair shaft walls poured, the fireproofing complete for the third level, the roofing substantially complete, the
perimeter steel stud framing and exterior drywall complete, the aluminum window frames and glass near completion, the slucco lath

in progress, the common area steel stud framing and drywall started. Building 7 has the first and second level concrete poured, the
structural steel erection near completion, the fireproofing complate through the eighth level, the partition wall framing in progress
thraugh the ninth level, all rough-ins in progress through the eighth level and the drywall hanging started. Building 8 has the roofing
complete, the stucco lath substantially complete, the stucco scratch, brown and finlsh coats in ress at varying stages of
completion in different sections, the concaaled rough-ins complete, the wall drywall hung and the taping and celling drywall hanging

in progress. Building 8 has the roofing substantially complete, the exterior drywall hung, the stucco in progress, the concealed _
rough-ins complete and the drywall hanging and taping in progress.

Conformance to Original Specifications Statement:  All work compieted as of date of inspection appears to conform to current
plans, specifications and addenda. - )

Keith Schielchardt
inspector
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A. Budget
M The project appears to be within the contract budget.
@

B The project should be completed within the contract budget.
(]

W Pay Applications (Draw Reguest)

@ The amounts requested are consistent with the value and types of completed construction work in place.

@ Materials stored on site are stored in protected and secure environment to prevent any damage or loss.

@ Materials stored off site are/are not stored in accordance with contract documents requirements,
@ Not applicable at this time.
B Project Changes o
@ The proposed change orders should not adversely impact the budget.
@ The costs of the proposed change orders appear to be fair and reasonable.

@ The budget set aside (contingency) for changes appears adequate.
[ ]

B. Schedule
M The revised project schedule has been submitted to the owner for approval -
@ this statement is assuming the pending change orders revising the contract amount and duration are approved
M The project should be completed by the revised schedule. -
@ the project should be completed by the pending change orders adjusted time allowances
W Project Changes
The proposed changes should not adversely Impact the schedule.
@ the proposed change orders request additional contract duration for delays
@ The time requests for proposed changes appear reasonable,
B Recent Milestones and Activities
@ Buildings 2, 8 & 8 stucco In progress; Building 3 stucco lath started
m Upcoming Milestones and Activities
@ Completion of Building 7 structural steel erection
@ Exterior stucco on Buildings 2, 8 and 8

B Project Documentation

@ The contractor is ggdating Srevlsing) the project schedule accurately and on a regular basis.

C. Quality

B In-place construction work
@ The quality of the work In place construction work appaars to be in compliance with the project plans and specifications.
e

M Contractor-Subcontractor Coordination
@ The project Is sufficiently manned. )
@ The Contraclor/Subcontractor job site coordination meetings are being held.
@ Sufficient pre-work instructions are being given to the [ob site subcontractors, by the A/E and/or CM.
[ )

B Project Ingpections
@ All required code, quality assurance, manufacturers’, A/E and CM inspections are being performed. These
inspections have been within codes and guidelines required.
@ The project milestones/critical Interfaces/systems integration events and activities have been Identified. The
required/necassary ingpections have been coordinated with same.

e

B Project Changes
@ The proposed changes appear to be conslstent with the scope and nature of the project.
o %e proposed changes should not adversely Impact the quality of the project.

W Project Documentation el
@ The project's record drawings are being regularly updated.
@ Al addenda, change documentation, RFls, ASIs, etc. are being regularly posted into the praject’s working
and record set of plans and specifications.
@ The project’s closeout documentation and instructions are adequate to ensure an efficient closeout.
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D. Issues
Issues which could adversely impact either the baseline budget, schedule or quality, if they are not resolved properly, are
described discussed and evaluated below Where helipful or useful, photos accompany the text.
© There were no adverse effect Issues noted durlng this inspection. o
W [ssue 1
@ |dentification: Owner / Developer has dicharged and replaced the original General Contractor

@ Impact: None apparent st this time

© Resolution' New General Contractor has mobilized and assumed project General Contractor responsibilities

&~

B Issue2
€© l(dentification:

@ Impact;

© Resolution:

B Issue 3

@ Identification
© Impact:

@ Resolution:

Page 3 of 40

04276

AA 004033



Project Photos

Bdlldnng #8 north elevation
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Project Photos

i Jor s

Buildng 3 ;oof - membrane roofing substantially complete, scréen
and parapit walls' stucco lath in progress

% 2

ulldnn 7 east elevation

U&n;

Building #7 north and west eleva
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Budget Line item Comments

Loan Budget Line ltem Comment
GRADING
MOBILIZATION [iSubstantially complets
SITE PREP/MASS EXCAVATION [[Substaniially complsts -
SITE WATER |ISubstantialty complete
SITE STORM SEWER [Substantially complae
SITE SANITARY SEWER ubstantially complele
INSURANCE progress requiresjustifles
ON/OFFSITE IMPROVEMENTS
OFFSITES RUSSELL PAVING [ iNot started
OFFSITES RUSSELL CURB/GUT |Not startad
OFFSITES SIDEWALKS RUSSEL|Not started B - - -
ASPHALT PAVING PHASE! _ |iNot started o
CURB/GUTTER PHASE 1 [in prog o
SIDEWALKS PHASE 1 {inot started i
BRICK PAVERS PHASE 1 Not starled
SITE FURNISHINGS PHASE 1 [iNot started
POOLS ot started
ELECTRICAL ENGINEERING progress requires/justifies
MOBILIZATION progress requiresfustifies
OFFICE TRAILER/ADMIN 24 Mos|iAs prograss reg Justifies
PRJT. ENG, CAD, PRJT.ASST. |[|As progress requires/ustifies )
ELECTRICAL PERMITS /A3 prograss requiresfustifies
SUBMITTALS A3 progress requiresjustifiss
SUPERVISION/PLANNING/COOH|As progress requiresfiustifies
FURNISH LANDSCAPE LIGHTIN{ ot started
FURNISH COURTYARD LIGHTIN|[Not started
FURNISH SPORTS LIGHTING _ [Notetarted
FURNISH PARKING POLE LIGHT|{No! startsd
APCO CONTRACTOR FEE Y\ prograss requires/ustifies
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-

BUILDING 2 *

LANDSCAPING

[Not started

REINFORCING STEEL LABOR _ |[Complele

REINFORCING STEEL MATERIAGomplets

EXCAVATE FOOTINGS

fcomplats

PLACE FOOTINGS

licompieta

FORM/PLACE LOWER WALLS [Complate

FORM/PLACE LOWER COLUMNS Compiete

PLACE/FINISH SLAB ON GRADE}{Compiste

FORM/PLACE MID DECK [iCompiets

FORMPLACEMIDWALLS  [iCompiste

FORM/PLACE MID COLUMNS  |iCampiste

FORM/PLACE UPPER DECK fComplete

PRECAST FLOOR 1 ln progress

PRECAST FLOOR 2 i progress

PRECAST FLOOR 3 [in progress

PRECAST FLOOR 4 lin progress B

MASONRY CMU [substantially complete

THIN BRICK VENEER linot started

GRANITE [vot started

STEEL Complete

FINISH CARPENTRY Nol startsd R
FIREPROOFING Complete

INSULATION bstaniially complate

ROOFING ubstantlally complete T

WATERPROOFING ubstantially complets

STUCCO lBrown and finish in progress at varying areas of the fi

WINDOWS H’nmes Installed; glass in progress and near compiation = ot
STOREFRONT DOORS fin progress

LGMF/DRYWALL Hahr board complete; Interior board noar camplstion, with common area drywall taping near completion
FLOORING [ot started o

PAINTING [INot started

ELEVATORS [inot started

MECH. MOBILIZATION progress requinesfjustifies

MECH. SUBMITTALS [{As progress requiresjustifies

MECH. GENERAL CONDITIONS [/As progress requires/ustifies

MECH. CLOSEOUT DOCUMENT/As progress requires]ustifies

HVAC PERMIT ljAs progress requiresustifies

HVAC PRE-ROCKILINE SET PlPllSub:llnﬂlBy complete

HVAC EQUIP/FSD MATERIALS [lin prog

HVAC ROUGH DUGT prog
HVAC SET EQUIPMENT [Not started i
HVAC SET TRIM Iinot started
HVAC FSD - DD TESTING [INot started
HVAC START UP [iNot started

04280
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PLUMBING PGRMIT Jlss prog quiresfustifies

'EXCAVATION/BACKFILL {Substantialy completa

/G SANITARY PIPING [Substentially complete -

WG STORM PIPING {ISubstantially completa

PRECAST STRUCTURES INot started

BLDG. WATER SERVICE lsubstantially complate i
SLEEVES/INSERTS |Substantially complste

AJG WASTE & VENT lisubstantially complete

DRAINS/CARRIERS {isubstantially compiste

A/G STORM PIPING [isubstantalty complete

A/G DOMESTIC WATER [ISubstantially complete

PLUMBING TESTING |in progress -
PLUMBING FIXTURES [inot startad

PLUMBING EQUIPMENT Jin progress

PLBG. INSULATION - FIRESTOP [Substantially complete

ELECTRICAL ENGINEERING IA: progress jequiras]ustifies

ELECTRICAL MOBILIZATION  ||As progress requiresfjustifies

OFFICE TRAILER/ADMIN 24 Mos|}As progress requires/justifies

PRJT. ENG, CAD, PRJT. ASST. progress requires/justifies

ELECTRICAL PERMITS i4s prograss requiresjustifies o

SUBMITTALS 1A progress raquires/justifics

SUPERVISION/PLANNING/COOR A8 progress requires/justifies

LIGHT FIXTURE PACKAGE Stored

DISTRIBUTION PACKAGE fough-in substantialycomptete

LOW VOLT SYS FA, CCTV, CA

Raugh-In substantislly complete

2nd SUBLEVEL GAR UG & DECK|{Substantially complete

151 SUBLEVEL GAR UG & DECK [|Substantially complate

15t FLOOR ROUGH & TRIM n progress

2nd FLOOR ROUGH & TRIM __|iin progress

3rd FLOORROUGH& TRIM  [lin progress

4th FLOOR ROUGH & TRIM progr

ROOF PLAN [lin prog

APCO CONTRACTOR FEE A8 prog ires/justifies
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Chem ael e wegatema s arel et ceimemps o AMhe 4 . ’

BUILDING 3 T

LANDSCAFING Jpvot stated

REINFORCING STEEL LABOR _{isu complate

REINFORCING STEEL MATERIA{iS ly completa

EXCAVATE FOOTINGS emplate

PLACE FOOTINGS licomplate

FORM/PLACE LOWER WALLS [iComplete

FORM/PLACE LOWER COLUMNSComplate

PLACE/FINISH SLAB ON GRADEE‘?MG
FORMPLACE MID DECK pleta

FORM/PLACEMID WALLS [lcomplete

FORWPLACE MID COLUMNS _ [icompicte
FORMPLACE UPPERDECK  JiComplets

PRECAST FLOOR 1 Jinot started

PRECAST FLOOR 2 Jiiot started

PRECAST FLOOR 3 Jiriot started B

PRECASTFLOOR4 [iNol started - _
'MASONRY CMU {iNo! started o

THIN BRICK VENEER JiNot started

GRANITE finot started

STEEL llcompiate

FINISH CARPENTRY started

FIREPROOFING mplate -
INSULATION Jinprogress

ROOFING |isubstantially complate

WATERPROOFING |[Betow grade perimeter walls substantially complete; backfiling tn progress B B
STUCCO iLeth started B -
WINDOWS B |iFrames substantially complate and glass In progresa; additional materials stored and i progress

STOREFRONT DOORS anas substantially complate and glass in progress; additiona! malerials stored and In progress

LGMF/DRYWALL _Jin prog B - . -
FLOORING Joiotstarted

PAINTING  [iNolstarted e =
ELEVATORS |Not started -

MECH. MOBILIZATION |{As progress requires/justifies -

MECH, SUBMITTALS [ps progress requiresjustiftes

MECH. GENERAL CONDITIONS [[As prograss requires/justifiss

MECH. CLOSEQUT DOCUMENTSIAs progress requires/ustifies

HVAC PERMIT ml progress requires/justifiss

HVAC PRE-ROCK/LINE SET PIPifiin progress

HVAC EQUIPFSD MATERIALS {ﬂﬂms

HVACROUGHDUCT lin progress
HVAC SET EQUIPMENT liNat started B
HVAC SET TRIM ot started
HVAC FSD - DD TESTING %E:t started
HVAC START UP 1 startsd

Page 9 of 40

04282

AA 004039



PLUMBING PERMIT I progress requires/ustifies
EXCAVATION/BACKFILL §sutsstantiatty complete

UIG SANITARY PIPING lisubstantially compiete o
U/G STORM FIPING jally complete - B

PRECAST STRUCTURES _[INot started

BLDG. WATER SERVICE |isubstantiatly complete

SLEEVES/NSERTS Tsubstanuany compiete

A/G WASTE & VENT n —
DRAINS/CARRIERS n progress

AIG STORM PIPING niislly complete

AIG DOMESTIC WATER Jin progress

PLUMBING TESTING fin pregress

PLUMBING FIXTURES [#Not started - - : =

PLUMBING EQUIPMENT in progress
INSULATION - FIRESTOP n progress

ELECTRICAL ENGINEERING _[}As progress requines/Justifies

ELECTRICAL MOBILIZATION  JiAs progress requiresjustifies

OFFICE TRAILER/ADMIN 24 Mas]iAs progress requiresjustifies

PRIT. ENG, CAD, PRJT. ASST. |[As progress requiresjustifies B

[ELECTRICAL PERMITS _JAs progress requires/justifis -

SUBMITTALS stifies i
SUPERVISIONPLANNI progress requiresfjustifies

LIGHT FIXTURE PACKAGE  |IStored on shte N

DISTRIBUTION PACKAGE oughnin progress
LOW VOLT SYSFA,CCTV,CA [Roughininprogress

2nd SUBLEVEL GAR UG & DECKSubstantlally complete

1st SUBLEVEL GAR UG 8 DECK lially complete

18t FLOOR ROUGH & TRIM n progress

2nd FLOOR ROUGH& TRIM  [lin progress

3rd FLOORROUGH&TRIM  [fin prog

4thFLOORROUGH& TRIM  [fNot started
ROOF PLAN [t started

APCO CONTRACTOR FEE As progress requires/justifias
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BUILDING 7 ™

LANDSCAPE

|Not startad

REINFORCING STEEL LABOR _ [iComplete through the ninth level and tenth level in progress

REINFORCING STEEL MATERIA{Complata through the ninth leve! and tenth leve! in progress

EXCAVATE FOOTINGS [isubstantislly complets

PLACE FOOTINGS |isubstantially complets

FORM/PLACE WALLS I tantislly complete

FORM/PLACE COLUMNS &mw complets

PLACE SLAB ON GRADE [iSubstantially compieta

FORM/PLACE DECK |isubstantizlty complete o
PLACE 2ND FLOOR |iSubstantially comptete o o
PLACE 3RD FLOOR ['Substantially complate

PLACE 4TH FLOOR |iSubstantially compieta

PLACE 5THFLOOR |'Substantially complats

PLACE 6TH FLOOR iSubstantially complets

PLACE 7TH FLOOR |Isubstentially complets

PLACE 8TH FLOOR [Substentielly complete o
PLACE STHFLOOR/ROOF {/Substantially complete

MASONRY CMU |iNot started

GRANITE [inot started

STEEL |Naar complation - roof trusses and dacking in progress

MISC. STEEL [iFabricatad steal stairs, landings, rallings stored on site; instalation In progress S
FINISH CARPENTRY [Nt startad

FIREPROOFING |icomplete through the ninth level; tenth In progress

INSULATION |iNot started

ROOFING |Notstertes -
WATERPROOFING {iBelow grade perimster walls substantially complete and backflied i

GLASS/GLAZING |iDrew for deposiVstoredfiabricated materials?

LGMF/DRYWALL ﬂFrlmlng In progress through ninth floor; fire seperation drywall and taping In progress on sacond, third and fourth Roors
FLOORING |iniot started

PAINTING |iNot started

APPLIANCES [iNot started i )

ELEVATORS JiNot started

MECH. MOBILIZATION A8 progress requires/justifies

MECH. SUBMITTALS lAs progress raquires/ustifies

MECH. GENERAL CONDITIONS |ls progress requiresfustifies

MECH. CLOSEOUT DOCUMENTEAs prog quirasfustifies

HVAC FIRST FLOOR

PERMIT AS progress requiresfustifies

PRE-ROCK/LINE SET PIPING _[ln progress e

FAU MATERIALS {lin progress o
ROUGH DUCT n prog - -

CONDENSER MATERIALS {iNot started

SET CONDENSERS {iNot started

SET TRIM |iNot started

START UP |INot startsd
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HVAC SECONDFLOOR ||

O T

e eee dremmremens

PRE-ROCKLINE GET PIPING _[inprogress

FAU MATERIALS 'lin progress

ROUGH DUCT Jin progress

CONDENSER MATERIALS  [iot started

SET CONDENSERS {iNot started

SET TRIM liNotstaied

START UP [iNat started

HVAC THIRD FLOOR I o

PRE-ROCKILINE BET PIPING n 3
FAUMATERALS  fin
ROUGH DUCT n progress

CONDENSER MATERIALS t starled
SET CONDENSERS t started -
SET TRIM t startsd

START UP - [iNot started .

HVAC FOURTH FLOOR Il

PRE-ROCKILINE SET PIPING _ |in progress

FAU MATERIALS Jin progress o

ROUGH DUCT __jn e85

CONDENSER MATERIALS ot started

SET CONDENSERS JiNot started

SET TRIM o [INot started

START UP liNot started

HVAC AIFTH FLOOR 1

PRE-ROCKALINE SET PIPING _[iin prograss -
FAU MATERIALS Hin prog R

ROUGH DUCT B |iin progress

CONDENSER MATERIALS [invot started

SET CONDENSERS [Imot started

SET TRIM JiNot sterted

START UP JiNot started

HVAC SIXTH FLOOR

PRE-ROCKILINE SET PIPING _ iin progress

FAU MATERIALS Jlin progress

ROUGH DuCT |in progress o

CONDENSER MATERIALS  |iNot slarted

SET CONDENSERS it started o o
SET TRIM fiiot startad o

START UP Jiuot startad o

HVAC SEVENTH FLOOR | N

PRE-ROCKILINE SET PIPING _ |in progress

FAU MATERIALS {lin progress
ROUGH DUCT Jiin progress
CONDENSER MATERIALS Jinot started
SET CONDENSERS JNot started
SET TRM {Not started
START UP Tivot started
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i |

HVAC EIGHTH FLOOR I

PRE-ROCK/LINE SET PIPING _ |iin progress

FAU MATERIALS lin progress )
ROUGH DUCT n 88

CONDENSER MATERIALS 1 started

SET CONDENSERS ot started

SET TRIM |iot started

START UP | Mot started

HVAC NINTH FLOOR [

PRE-ROCK/LINE SET PIPING  [iin progress

FAU MATERIALS liin progress

ROUGH DUCT En progress

CONDENSER MATERIALS |iNot started

SET CONDENSERS |inot startad

SET TRIM {iNot started

START UP iNot started

HVAC COMMON AREA/ROOF ) -
PRE-ROCK/LINE SET PIPING _|lin prog

FAU-RTU MATERIALS n prog

ROUGH DUCT n progress

RTU MATERIALS lnepwunloredfhbﬁnsuﬁon N
SET EQUIPMENT ot started

SET TRIM ot started

START UP [Not started N

PLUMBING BELOW PODIUNM )
PERMIT As progress requiresfjuslifies o
EXCAVATION/BACKFILL lisubstantially complete

U/G SANITARY PIPING lisubstantially complete

/G STORM PIPING [{Substantially complets

PRECAST STRUCTURES [iNot started

BLDG. WATER SERVICE |isubstantially completa

PLUMBING FIRSTFLOOR ||

A/G WASTE & VENT [in progress S

DRAINS/CARRIERS {lin prograss —
SLEEVES/INSERTS lisubstantially complete o
AJG STORM PIPING ~ [inprogress

AXG DOMESTIC WATER n progress

NG GAS PIPING o in progress

TUBS & HOOKUPS in progress

PLUMBING FIXTURES finprogress o

PLUMBING EQUIPMENT [iNot started

CONDENSATE PIPING |INot started

PLUMBING TESTING [iNot startsd

PLUMBING IDENTIFICATION  |INot startsd

INSULATION - FIRESTOP |im progress
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PLUMBING SECOND FLOOR ||

AIG WASTE & VENT lin progress

DRAINS/CARRIERS lin progress

SLEEVES/NSERTS |ISubstantially comples i
AJG STORM PIPING |{in prograss

AJG DOMESTIC WATER {@mu

AJG GAS PIPING n progress _—
TUBS & HOOKUPS |in progress

PLUMBING FIXTURES liin progress

PLUMBING EQUIPMENT |iNot started

CONDENSATE PIPING | Not started

PLUMBING TESTING /iNot started

PLUMBING IDENTIFICATION _ |INot started
INSULATION - FIRESTOP fin prog
PLUMBING THIRD FLOOR i

AJG WASTE & VENT |lin progress

DRAINS/CARRIERS [lin prog B
SLEEVESANSERTS |iSubstantialty complete

A/G STORM PIPING lin progress

AJG DOMESTIC WATER litn progr

A/G GAS PIPING |inpogress

TUBS & HOOKUPS [In prograss

PLUMBING FIXTURES |iin prograss

PLUMBING EQUIPMENT |INot started o
CONDENSATE PIPING {{Not started

PLUMBING TESTING |INot started

PLUMBING IDENTIFICATION  |iNot staried B
INSULATION - FIRESTOP |n progress

PLUMBING FOURTH FLOOR

AJG WASTE & VENT ilin prog B -
DRAINS/CARRIERS {iin progress

SLEEVESANSERTS |'substantialy complete

A/G STORM PIPING |in progress

A/G DOMESTIC WATER lin progress

A/G GAS PIPING |lin progress

TUBS & HOOKUPS |lin progress

PLUMBING FIXTURES |iin progress

PLUMBING EQUIPMENT {INot started

CONDENSATE PIPING Not started

PLUMBING TESTING Not startad

PLUMBING IDENTIFICATION  [iot started
INSULATION - FIRESTOP litn g

LA
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PR TOraps

LRGN

PLUMBING FIFTH FLOOR [

AIG WASTE & VENT |in progress
DRAINS/CARRIERS Jin progress
SLEEVES/INSERTS |isubstantially complete
AKG STORM PIPING lin progress
AJG DOMESTIC WATER lin progress
A/G GAS PIPING iin progress
TUBS & HOOKUPS H]n progress
PLUMBING FIXTURES [in progress
PLUMBING EQUIPMENT |Not started
CONDENSATE PIPING {INt started
PLUMBING TESTING |iNot started

PLUMBING IDENTIFICATION Edot slaried

INSULATION - FIRESTOP En progress

PLUMBING SIXTH FLOOR B
AJG WASTE & VENT Jiin progress

DRAINS/CARRIERS {lin prog

SLEEVES/INSERTS [iSubstantially compiets

A/G STORM FIPING {in progress

AG DOMESTIC WATER |iin progress.

A/G GAS PIPING in progress

TUBS & HOOKUPS |iin progress S
PLUMBING FIXTURES |lin progress

PLUMBING EQUIPMENT {iNot startsd

CONDENSATE PIPING INot startsd o

PLUMBING TESTING |iNot started i

PLUMBING IDENTIFICATION  |Not startad

INSULATION - FIRESTOP |in prog

PLUMBING SEVENTHFLOOR ||

AIG WASTE & VENT Jin progross

DRAINS/CARRIERS Jin progress -
SLEEVES/INSERTS lisubstentially complete

A/G STORM PIPING |fin progress o

AJG DOMESTIC WATER {in progress B

AIG GAS PIPING ifin progress

TUBS & HOOKUPS |lin progress

PLUMBING FIXTURES {iin progress

PLUMBING EQUIPMENT |[Not sterted .
CONDENSATE PIPING [iNt startad -

PLUMBING TESTING |iNot started

PLUMBING IDENTIFICATION  |{Not started

INSULATION - FIRESTOP {in progress

PLUMBING EIGHTH FLOOR ||

AG WASTE & VENT |lin progress
DRAINS/CARRIERS |iin progress
SLEEVES/NSERTS isubstantially complete
AJG STORM PIPING liin prog

AIG DOMESTIC WATER lin progress

AG GAS PIPING in progress

TUBS & HOOKUPS Iﬁn progress
PLUMBING FIXTURES [iin progress
PLUMBING EQUIPMENT |inot started

CONDENSATE PIPING startad
PLUMBING TESTING t started

PLUMBING IDENTIFICATION | INot started

INSULATION - FIRESTOP |iin progress
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[PV

- slans maecass

PLUMBING NINTH FLOOR H

G WASTE & VENT lin prog

DRAINS/CARRIERS |in progress

SLEEVESANSERTS |Substantially complate

AIC STORM PIPING {iin progress L
AIG DOMESTIC WATER |iNot started

AJG GAS PIPING | Not staried

TUBS & HOOKUPS fivot started

PLUMBING FIXTURES ot startad §

PLUMBING EQUIPMENT I::l stariad .
CONDENSATE PIPING  staried

PLUMBING TESTING |INot starled

PLUMBING IDENTIFICATION  |iNot starled

INSULATION - FIRESTOP {iNot started

ELECTRICAL

ELECTRICAL ENGINEERING _|/As prog

quiresfustifies

ELECTRICAL MOBILIZATION  [lAs progress

quires/justifies

OFFICE TRAILER/ADMIN 24 Mos /A5 progress requires/ustifies

PRJT. ENG, CAD, PRJT. ASST. |/As progress requires/justifies
ELECTRICAL PERMITS \As progress requires/justifies
SUBMITTALS 1As progress requires/justifies
SUPERVISION/PLANNING/COORAs quiresfjusiifies -
LIGHT FIXTURE PACKAGE Storsd on site

DISTRIBUTION PACKAGE Rought-In in progress

LOW VOLT SYS FA, CCTV, CA  [iRough-In in progress

GENERATOR Not staried

UNDERSLAB BRANCH CONDUIT|{Substantially complate

GARAGE & 1st FLR CONDUIT & |{Substantially complete

15t FLR RGH WALLS/CEILINGS |lin prog

18t FLR DEVICE & FIXTURE TRIN{Not sterted

2nd FLR RGH WALLSICEILINGS |in progress

2nd FLR DEVICE & FIXTURE TRI{Not started

3rd FLR RGH WALLS/CEILINGS |/In prog

3rd FLR DEVICE & FIXTURE TRIH{Not stertad

4th FLR RGH WALLS/CEILINGS [in progress

4th FLR DEVICE & FIXTURE TRINNot slarted

6th FLR RGH WALLS/CEILINGS [{in progress

5th FLR DEVICE & FIXTURE TRl[lNol startad

6th FLR RGH WALLS/CEILINGS fin progress

6th FLR DEVICE & FIXTURE TRINNot started

7th FLR RGH WALLS/CEILINGS [iIn prog

7th FLR DEVICE & FIXTURE TRINNot started

8th FLR RGH WALLS/CEILINGS |In prog

8th FLR DEVICE & FIXTURE TRIHiNot started

9lh FLR RGH WALLS/CEILINGS [{Not started

9ih FLR DEVICE & FIXTURE TRIKNol started

APCO CONTRACTORFEE ___ |/As progress

quires/usties
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BUILDING 8 -

LANDSCAPING Mol slarted

REINFORCING STEEL LABOR  |/Complete

REINFORCING STEEL MATERIA{Comp

EXCAVATE FOOTINGS {Complete

PLACE FOOTINGS Complate

FORM/PLACE WALLS Complata

FORM/PLACE COLUMNS Complote

PLACE SLAB ON GRADE {icomplete

FORM/PLACE DECK licomplete o
LTWEIGHT CONCRETE |iNot started

PRECAST FLOOR 1 | Mot started

PRECAST FLOOR 2 Hlot started B

PRECAST FLOOR 3 Mot stared

PRECAST FLOOR 4 Mot started e
MASONRY CMU Not started

THIN BRICK VENEER Nol started o

GRANITE ot started

MISC. STEEL [INot started

WOOD FRAMING L1 LABOR/EQU Complete

WOOD FRAMING L1 MATERIAL |Complete

WOOD FRAMING L2 LABOR/EQU/\Complete

WOOD FRAMING L2 MATERIAL {Complate

WOOD FRAMING L3 LABOR/EQUComplete

WOOD FRAMING L3 MATERIAL |{Compl

WOOD FRAMING L4 LABOR/EQL|Complet

WOOD FRAMING L8 MATERIAL {Complete

WOOD FRAMING RF LABOR/EQ Comp }
WOOD FRAMING RF MATERIAL |Complete

FINISH CARPENTRY |{Not started

INSULATION ; |iSubstantiaily complete

ROOFING {substantially compt

WATERPROOCFING Iselcw grade perimeer walls substantially complete and backfilled
sTUCCO |Scratch and brown coat in prograss

WINDOWS |Substantially complete

DRYWALL \Wall and ceiling drywall hanging in progress
FLOORING ot started o

PAINTING Iiniot started

APPLIANCES |inot started

ELEVATORS {iNot started )

MECH. MOBILIZATION Az prog quires/justifies

MECH. SUBMITTALS A progress requiresfjustifies

MECH. GENERAL CONDITIONS las progress raquiresfustifies

MECH. CLOSEOUT DOCUMENT As progress requiras/|ustifies
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R R,

HVAC FIRSTFLOOR

PERMIT As progress requiresfustifios
PRE-ROCKILINE SET PIPING |[Substantislly completa

FAU MATERIALS [ot started

ROUGH DUCT [in prog B
CONDENSER MATERIALS |Rooflop units substantially installed

SET CONDENSERS [Rooftop units substantially instaned B
SET TRIM [iot started

START UP ot started )
HVAC SECOND FLOOR I

PRE-ROCKILINE SET PIPING _ |'Substantially completa

FAU MATERIALS |2ot startsd

ROUGH DUCT lin prog

CONDENSER MATERIALS Roaftop units substantally installed

SET CONDENSERS Roafiop units subsiantially installed

SET TRIM 2ot startad

START UP ot startad

HVAC THIRD FLOOR -

PRE-ROCKILINE SET PIPING | Substantially complate

FAU MATERIALS |iriot started )

ROUGH DUCT [in progress

CONDENSER MATERIALS Rooflop units substantlally inslatied

SET CONDENSERS Roofap units substantialy Installed

SETTRIM ot started

STARTUP niot startad

HVAC FOURTH FLOOR o

PRE-ROCK/LINE SET PIPING _ ||Substantially complets

FAU MATERIALS ol started

ROUGH DUCT n prog

CONDENSER MATERIALS  |Rooftop units substantislly installed

SET CONDENSERS Rooflop unils substantially installed

SET TRIM Mol started

START UP rot stared

HVAC COMMON AREA/ROOF

PRE-ROCKI/LINE SET PIPING _ |in prograss

FAU MATERIALS Mol started

ROUGH DUCT n progress

RTU MATERIALS |fin progress

SET EQUIPMENT n progress .
SET TRIM Mot started

START UP riot started
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PLUMBING BELOW PODIUM

PERMIT As progress requires/justifias
EXCAVATION/BACKFILL \Substantially complete
LG SANITARY PIPING [5ubstantially complate
U/G STORM PIPING [isubstantially complste
PRECAST STRUCTURES {INot started
PLUMBING FIRST FLOOR -
A/G WASTE & VENT lisubstantiatly complete
DRAINS/CARRIERS |iSubstantially complets
SLEEVESANSERTS |isubstantiaily compiete
AJG STORM PIPING [isubstantiatly comptete
AJG DOMESTIC WATER [substantiatly compiete
AIG GAS PIPING [{Substantislly complete
TUBS & HOOKUPS |{substantially complat
PLUMBING FIXTURES |INot started
PLUMBING EQUIPMENT |INot started
CONDENSATE FIFING [Substantially complete
PLUMBING TESTING [iin progress
PLUMBING IDENTIFICATION | Not startsd
INSULATION - FIRESTOP |ltn progress
PLUMBING SECOND FLOOR

AIG WASTE & VENT |{substantially complate
DRAINS/CARRIERS |lSubstantially complete
AIG STORM PIPING |lsubstantiatty compt -
AJG DOMESTIC WATER |{substantially complete
A/G GAS PIPING [[Substaatially compiste
TUBS & HOOKUPS ISubstantially complete
PLUMBING FIXTURES Not started
PLUMBING EQUIPMENT Not started
CONDENSATE PIPING Substantially complete
PLUMBING TESTING {{in progress
PLUMBING IDENTIFICATION _ |INot started
INSULATION - FIRESTOP In progress
PLUMBING THIRD FLOOR

AJG WASTE 8 VENT |[substantiatiy complets
DRAINS/CARRIERS [isubstantiaily complets
AJG STORM PIPING {Substantially complele
AIG DOMESTIC WATER lsubstantiaty complete
AIG GAS PIPING [Substantially complets
TUBS & HOOKUPS tally complete
PLUMBING FIXTURES Notstarted
PLUMBING EQUIPMENT Not starisd
CONDENSATE FIPING ubstantially complate
PLUMBING TESTING {lin prog

PLUMBING IDENTIFICATION _ [INot started
INSULATION - FIRESTOP lin progress
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e

'PLUMBING FOURTHFLOOR ||

A/G WASTE & VENT FSubstantially complsle

DRAINS/CARRIERS [isubstantislly complste

A/G STORM PIPING [isubstantiatly complete

A/GDOMESTICWATER  [iSubstantially completa o

AIG GAS PIPING Jisubstantally compiste

TUBS & HOOKUPS JiSubstantially complate

PLUMBING FIXTURES linot startad

PLUMBING EQUIPMENT ot started

CONDENSATE PIPING bs complsts -
PLUMBING TESTING rogress

PLUMBING IDENTIFICATION  [Not started

INSULATION - FIRESTOP Yin progr
ELECTRICAL I

ELECTRICAL ENGINEERING __[lAs progress requiresfustifies

ELEGTRICAL MOBILIZATION __[lAs propress requiresfuakifies
OFFICE TRAILER/ADMIN 24 Mos|lAs progress requiresjustifies

PRJIT. ENG, CAD, PRJT, ASST. |iAs progress requires/ustifies -

ELECTRICAL PERMITS jias progress requiresustiies o o ) o
SUBMITTALS Pprogress requiresjustifies

SUPERVISION/PLANNING/CODRAS prog quires/ustifies

LIGHT FIXTURE PACKAGE  [lin progress )
DISTRIBUTION PACKAGE JRough-Ins compiets

LOW VOLT 8YS FA, CCTV, CA [Rough-ins complata

UNDERSLAB BRANCH CONDUI TifSubatantiatly complete

'GARAGE & 181 FLR CONDUIT & [{Substantially complete

18t FLR RGH WALLS/CEILINGS hmphla

18t FLR DEVICE & FIXTURE TRININot started
2nd FLR RGH WALLS/CEILINGS [iCompists

2nd FLR DEVICE & FIXTURE TRIfjNot started

3rd FLR RGH WALLS/CEILINGS [lcomplet

3rd FLR DEVICE & FIXTURE TRIHiNot starlsd

4th FLR RGH WALLS/CEILINGS [icompiete
4th FLR DEVICE & FIXTURE TRININot started

APCO CONTRACTOR FEE progress ragulres/justifies
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BUILDING 9

LANDSCAPING Mot starled

REINFORCING STEEL LABOR _[Complete

REINFORCING STEEL MATERIAICamplete

EXCAVATE FOOTINGS Complete
PLACE FOOTINGS Compieta
FORM/PLACE WALLS mplets
FORM/PLACE COLUMNS Jicomplets
PLACE SLAB ON GRADE |complete
FORM/PLACE DECK |lcompete
LTWT CONCRETE Nt started
PRECAST FLOOR 1 |iNt started
PRECAST FLOOR 2 |iNot started
PRECAST FLOOR 3 |iNot startsd
PRECAST FLOOR 4 |iNot startad
MASONRY CMU | ot started
THIN BRICK VENEER |INot started
GRANITE |(Not started
MISC. STEEL |not started

WOOD FRAMING L1 LABOR/EQL Gomplete

WOOD FRAMING L1 MATERIAL [iComplete

WOOD FRAMING L2 LABOR/EQL/|Comglata

WOOD FRAMING L2 MATERIAL |[Compiata

WOOD FRAMING L3 LABOR/EQL Complete

WOOD FRAMING L3 MATERIAL [[Complete

WOOD FRAMING L4 LABOR/EQL Complete

WOOD FRAMING L4 MATERIAL |iComplete

WOOD FRAMING RF LABOR/EQ|/Complets

WOOD FRAMING RF MATERIAL | Complete

FINISH CARPENTRY |t started

INSULATION |ISubstantiaty complste

ROOFING |isubstantially complete - o
WATERPROOFING |iBetow grade perimeter walls substantially complets and backfiled
STUCCO |{Scratch and brown coat In progress

WINDOWS |{Substantially complete

DRYWALL IfWul and celling drywall hanging in progress

FLOORING [INot started

PAINTING |INot started

APPLIANCES |(Not started

ELEVATORS {[Not starled

MECH. MOBILIZATION A3 progress requires/ustifies -
MECH. SUBMITTALS As progress requires/ustifies

MECH. GENERAL CONDITIONS [{As progress requires/ustifies

MECH. CLOSEQUT DOCUMENTS|As progress requires/ustifies
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HVAC FIRSTFLOOR

PERMIT A3 progress requiresfjustifies
PRE-ROCK/LINE SET PIPING  ESubstantiafly compiets

FAU MATERIALS libiot started

ROUGH DUCT Hin progress

CONDENSER MATERIALS  [iRoofop units substantially Instatied
SET CONDENSERS {{Rooftop units substantially lnstaked
SET TRIM FiNot startad

START UP [ivot started

HVAC SECOND FLOOR

PRE-ROCKILINE SET PIPING _ |/Substantially complels

FAU MATERIALS |iot started

ROUGH QUCT In progress

CONDENSER MATERIALS  |[Rooftop unlts substantially Instalied
SET CONDENSERS |[RooRop units substantialy installed
SET TRIM [{Not startsd

START UP |[Not started

HVAC THIRD FLOOR

PRE-ROCK/LINE SET PIPING _ |/Subataniially complels

FAU MATERIALS |(Not started

ROUGH DUCT |lin progress o
CONDENSER MATERIALS |[Rooftop units substanially Installed
SET CONDENSERS |{RocRop units substantially Instaiied
SET TRIM {{Not started

START UP {{Not started

HVAC FOURTH FLOOR

PRE-ROCK/LINE SET PIPING _ |Substantially complele

FAU MATERIALS |iNot started

ROUGH DUCT lin progress

CONDENSER MATERIALS HRoannp units substantially installed
SET CONDENSERS |{Rooftop units substantiaty instatied
SET TRIM |Not started

START UP |iNot started

HVAC COMMON AREA/ROOF || -
PRE-ROCK/LINE SET PIPING _ |fin prograss

FAU-RTU MATERIALS [INot started

ROUGH DUCT linprogress

RTU MATERIALS |in progress

SET EQUIPMENT [itn progress

SET TRIM [vot started

START UP |[Not started
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PLUMBING BELOW PODIUM

PERMIT As prograss raquiresijustifies

EXCAVATIONBACKFILL ‘Substantially complete

U/G SANITARY PIPING iSubstantially complele

U/G STORM PIPING |Substantially complete o

PRECAST STRUCTURES ot started

PLUMBING FIRST FLOOR o
AJG WASTE & VENT |Substantially complete

DRAINS/CARRIERS [Substantially complete

SLEEVES/NSERTS tanilally B
AJG STORM PIPING |'substantially complete -

AIGDOMESTICWATER |Substantially complet ]
ASG GAS PIPING {{5ubstantially complets

TUBS & HOOKUPS [lsubstantially complets

PLUMBING FIXTURES ~ [ot started -

PLUMBING EQUIPMENT [ ot started

CONDENSATE PIFING ||substantially complete

PLUMBING TESTING progress

PLUMBING IDENTIFICATION | #iot siartsd

INSULATION - FIRESTOP n progress o

PLUMBING SECOND FLOOR

AJG WASTE & VENT [Substantially complete

DRAINS/CARRIERS {{Substantially complate

A/G STORM PIPING |lsubstantially complate

AJG DOMESTIC WATER Substantially compisle B o
AG GAS PIPING iSubstantially complete

TUBS & HOOKUPS {'Substantially comylate

PLUMBING FIXTURES {riot slared

PLUMBING EQUIPMENT |[Not startad

CONDENSATE PIFING {Substantially complets

PLUMBING TESTING lin prog

PLUMBING IDENTIFICATION _ [Not startad

INSULATION - FIRESTOP {in prog
PLUMBING THIRD FLOOR

AJG WASTE & VENT |[Substantially complete
DRAINS/CARRIERS |iSubstantially comglete
A/G STORM PIPING |ISubstantially complete
AG DOMESTIC WATER {ISubstantially complete
AG GAS PIPING \lsubstantially complele o
TUBS & HOOKUPS |/Substantiatly complele
PLUMBING FIXTURES [iNot started
PLUMBING EQUIPMENT {Not started
CONDENSATE PIFING |ISutstantialy complets
PLUMBING TESTING lin progress
PLUMBING IDENTIFICATION  [(Not started
INSULATION - FIRESTOP {lin progress
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PLUMBING FOURTH FLOOR ||

A/G WASTE & VENT substantially

DRAINS/CARRIERS Jisubstantially complete

A/G STORM PIPING |isubstantially compiste

NG DOMESTIC WATER |Substantiaily complete

NG GAS PIPING ~|isubstantiatly complets

TUBS & HOOKUPS | Substantiatly compiste

PLUMBING FIXTURES finot started

PLUMBING EQUIPMENT |inot started

CONDENSATE PIPING |isubstantially complets

PLUMBING TESTING [iin progress

PLUMBING IDENTIFICATION [iNot started -
INSULATION - FIRESTOP _ inprogress
ELECTRICAL

I
|

ELECTRICAL ENGINEERING _ [{As progress requireajustifies

ELECTRICAL MOBILIZATION |l progress requireajustifies

OFFICE TRAILER/ADMIN 24 Mos||s progress requiresjusiifies

PRJT. ENG, CAD, PRJT. ASST. [iAa progress requires/justifies
ELECTRICAL PERMITS progress requires/jusfies
SUBMITTALS As progress requires/justifies =~ 0

SUPERVISION/PLANNING/COOR |As progress requiresfustifies

LIGHT FIXTURE PACKAGE  [iIn prog

DISTRIBUTION PACKAGE | [Rough-ins complate

LOW VOLT SYSFA, CCTV, CA _[iRough-ins complete

UNDERSLAB BRANCH CONDUIT| Substantially complete

GARAGE & 18! FLR CONDUIT & [{Substantialiy complete

1st FLR RGH WALLS/CEILINGS |{Complote

18t FLR DEVICE & FIXTURE TRIN[Nol started

2nd FLR RGH WALLS/CEILINGS |Completa

2nd FLR DEVICE & FIXTURE TRH|Not started

i
1
\

v

3rd FLR RGH WALLS/CEILINGS [iComplets

3rd FLR DEVICE & FIXTURE TRINNot started

4th FLR RGH WALLS/CEILINGS |[Complets

4th FLR DEVICE & FIXTURE TRIl|/Not started

APCO CONTRACTOR FEE \As progress requires/justifies
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