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John H. Mowbray, Esq. (Bar No. 1140)
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RJefferies@spencerfane.com
MBacon@spencerfane.com

Attorneys for Apco Construction, Inc.
DISTRICT COURT

CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation,

Plaintiff,
v.

GEMSTONE DEVELOPMENT WEST, INC., A
Nevada corporation,

Defendant.

Case No.: A571228

Dept. No.: XIII

Consolidated with:
A574391; A574792; A577623; A583289;
A587168; A580889; A584730; A589195;
A595552; A597089; A592826; A589677;
A596924; A584960; A608717; A608718; and
A590319

SECOND AMENDED NOTICE OF APPEAL

AND ALL RELATED MATTERS

NOTICE IS HEREBY GIVEN that APCO Construction, Inc. (“APCO”) by and

through its undersigned counsel of record, the law firms of SPENCER FANE LLP and

MARQUIS AURBACH COFFING, appeals to the Supreme Court of Nevada from: (1) the
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

APCO CONSTRUCTION, INC., A 

NEVADA CORPORATION, 

 

    Appellant, 

 

 vs. 

 

ZITTING BROTHERS CONSTRUCTION, 

INC., 

 

    Respondent. 

 

 

 

 

Case No.: 75197 

 

 

 

 

Appeal from the Eighth Judicial 

District Court, the Honorable Mark 

Denton Presiding 

 

APPELLANT’S APPENDIX 

(Volume 26, Bates Nos. 5974–6180) 

Marquis Aurbach Coffing 

Micah S. Echols, Esq. 

Nevada Bar No. 8437 

Cody S. Mounteer, Esq. 

Nevada Bar No. 11220 

Tom W. Stewart, Esq. 

Nevada Bar No. 14280 

10001 Park Run Drive 

Las Vegas, Nevada 89145 

Telephone: (702) 382-0711 

Facsimile: (702) 382-5816 

mechols@maclaw.com 

cmounteer@maclaw.com 

tstewart@maclaw.com 

 

Spencer Fane LLP 

John Randall Jefferies, Esq.  

Nevada Bar No. 3512 

Mary E. Bacon, Esq.  

Nevada Bar No. 12686 

300 S. Fourth Street, Suite 950 

Las Vegas, NV 89101 

Telephone: (702) 408-3400 

Facsimile: (702) 408-3401 

rjeffries@spencerfane.com 

mbacon@spencerfane.com 

 

Attorneys for Appellant, APCO Construction, Inc. 
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INDEX TO APPELLANT’S APPENDIX 

Date DOCUMENT DESCRIPTION Vol. Bates Nos. 

10/24/2008 Atlas Construction Supply, Inc.’s 
Complaint 

 1 AA 1–16 

10/30/2008 Ahern Rentals, Inc.’s Complaint  1 AA 17–30 

11/19/2008 Platte River Insurance Company’s Answer 
and Crossclaim 

 1 AA 31–45 

12/08/2008 APCO Construction’s First Amended 
Complaint 

 1 AA 46–63 

02/06/2009 Cabinetec’s Statement and Complaint  1 AA 64–73 

02/23/2009 Uintah’s Complaint  1 AA 74–80 

02/24/2009 Tri-City Drywall, Inc.’s Statement and 
Complaint 

 1 AA 81–88 

03/02/2009 Noorda Sheet Metal Company’s Statement 
and Complaint 

 1 AA 89–165 

03/06/2009 Camco Pacific Construction Company’s 
Answer and Counterclaim 

 1 AA 166–172 

03/10/2009 The Masonry Group Nevada’s Complaint  1 AA 173–189 

03/11/2009 PCI Group, LLC Complaint  1 AA 190–196 

03/12/2009 APCO Construction’s Answer to Steel 
Structures, Inc, and Nevada Prefab 
Engineers, Inc.’s Amended Statement and 
Crossclaim 

 1 AA 197–216 

03/12/2009 Cell-Crete Fireproofing of Nevada, Inc.’s 
Statement and Complaint 

 1 AA 217–233 

03/20/2009 Steel Structures, Inc. and Nevada Prefab 
Engineers, Inc.’s Second Amended 
Statement and Complaint 

 1 AA 234–243 

03/24/2009 Insulpro Projects, Inc.’s Statement   2 AA 244–264 

03/26/2009 APCO Construction’s Statement and 
Complaint  

 2 AA 265–278 
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Date DOCUMENT DESCRIPTION Vol. Bates Nos. 

03/27/2009 Dave Peterson Framing, Inc.’s Statement, 
Complaint, and Third-Party Complaint 

 2 AA 279–327  

03/27/2009 E&E Fire Protection, LLC’s Statement, 
Complaint, and Third-Party Complaint 

 2 AA 328–371  

03/27/2009 Professional Doors and Millworks, LLC’s 
Statement, Complaint, and Third-Party 
Complaint 

 2 AA 372–483 

04/03/2009 Hydropressure Cleaning, Inc.’s Statement 
and Complaint  

 3 AA 484–498 

04/03/2009 Ready Mix, Inc.’s Statement and First 
Amended Complaint 

 3 AA 499–510 

04/06/2009 EZA P.C. dba Oz Architecture of Nevada, 
Inc.’s Statement  

 3 AA 511–514 

04/07/2012 Accuracy Glass & Mirror Company, Inc.’s 
Complaint  

 3 AA 515–550 

04/08/2009 John Deere Landscapes, Inc.’s Statement, 
Complaint, and Third-Party Complaint 

 3 AA 551–558 

04/14/2009 Helix Electric of Nevada, LLC’s Statement 
and Third-Party Complaint  

 3 AA 559–595 

04/17/2009 Republic Crane Service, LLC’s Complaint  3 AA 596–607 

04/24/2019 Bruin Painting’s Statement and Third-Party 
Complaint 

 3 AA 608–641 

04/24/2009 HD Supply Waterworks, LP’s Statement 
and Third-Party Complaint 

 3 AA 642–680 

04/24/2009 The Pressure Grout Company’s Statement 
and Complaint  

 3 AA 681–689 

04/27/2009 Heinaman Contract Glazing’s Complaint  3 AA 690–724 

04/28/2009 WRG Design, Inc.’s Statement and Third-
Party Complaint  

 4 AA 725–761 
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Date DOCUMENT DESCRIPTION Vol. Bates Nos. 

04/29/2009 APCO Construction’s Answer to Cell-Crete 
Fireproofing of Nevada, Inc.’s Statement 
and Complaint and Crossclaim  

 4 AA 762–784 

04/29/2009 Executive Plastering, Inc.’s Statement   4 AA 785–792 

04/30/2009 Zitting Brothers Construction, Inc.’s 
Complaint Re: Foreclosure 

 4 AA 793–810 

05/05/2009 Camco Pacific Construction Company, Inc. 
and Fidelity and Deposit Company of 
Maryland’s Answer to Noorda Sheet Metal 
Company’s Third-Party Complaint and 
Camco Pacific Construction’s 
Counterclaim  

 4 AA 811–828 

05/05/2009 Camco Pacific Construction Company, Inc. 
and Fidelity and Deposit Company of 
Maryland’s Answer to Professional Doors 
and Millworks, LLC’s Third-Party 
Complaint and Camco Pacific 
Construction’s Counterclaim  

 4 AA 829–846 

05/05/2009 Camco Pacific Construction Company, Inc. 
and Fidelity and Deposit Company of 
Maryland’s Answer to E&E Fire 
Protection, LLC’s Third-Party Complaint 
and Camco Pacific Construction’s 
Counterclaim 

 4 AA 847–864 

05/05/2009 Camco Pacific Construction Company, Inc. 
and Fidelity and Deposit Company of 
Maryland’s Answer to The Masonry Group 
Nevada, Inc.’s Complaint and Camco 
Pacific Construction’s Counterclaim  

 4 AA 865–882 
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Date DOCUMENT DESCRIPTION Vol. Bates Nos. 

05/05/2009 Camco Pacific Construction Company, Inc. 
and Fidelity and Deposit Company of 
Maryland’s Answer to Cabinetec, Inc.’s 
Complaint and Camco Pacific 
Construction’s Counterclaim  

 4 AA 883–899 

05/05/2009 Graybar Electric Company, Inc.’s 
Complaint  

 4 AA 900–905 

05/05/2009 Olson Precast Company’s Complaint  4 AA 906–911 

05/13/2009 Fast Glass, Inc.’s Statement  4 AA 912–957 

05/14/2009 HD Supply Construction Supply, LP dba 
White Cap Construction Supply, Inc.’s 
Complaint  

 5 AA 958–981 

05/15/2009 Camco Pacific Construction Company, Inc. 
and Fidelity and Deposit Company of 
Maryland’s Answer to Insulpro Projects, 
Inc.’s Complaint and Camco Pacific 
Construction’s Counterclaim 

 5 AA 982–999 

05/19/2009 Terra South Corporation dba Mad Dog 
Heavy Equipment’s Statement and Third-
Party Complaint  

 5 AA 1000–1008 

05/20/2009 Ahern Rental, Inc.’s Statement and 
Complaint 

 5 AA 1009–1018 

05/20/2009 Southwest Air Conditioning, Inc.’s 
Statement 

 5 AA 1019–1024 

05/27/2009 Ferguson Fire & Fabrication, Inc.’s 
Statement and Complaint 

 5 AA 1025–1033 

05/27/2009 Republic Crane Service, LLC’s Amended 
Statement  

 5 AA 1034–1044 

05/29/2009 Pape Material Handling dba Pape Rents’ 
Statement and Complaint 

 5 AA 1045–1057 

05/29/2009 Selectbuild Nevada, Inc.’s Statement   5 AA 1058–1070 
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Date DOCUMENT DESCRIPTION Vol. Bates Nos. 

06/01/2009 Buchele, Inc.’s Statement   5 AA 1071–1082 

06/01/2009 Renaissance Pools & Spas, Inc.’s Statement   5 AA 1083–1094 

06/03/2009 Executive Plastering, Inc.’s First Amended 
Complaint 

 5 AA 1095–1105 

06/10/2009 APCO Construction’s Answer to Zitting 
Brothers Construction, Inc.’s Complaint 

 5 AA 1106–1117 

06/12/2009 Supply Network dba Viking Supplynet’s 
Statement and Complaint  

 5 AA 1118–1123 

06/15/2009 Las Vegas Pipeline, LLC’s Statement and 
Complaint  

 5 AA 1124–1130 

06/16/2009 Creative Home Theatre, LLC’s Statement   5 AA 1131–1138 

06/23/2009 Inquipco’s Statement and Complaint   5 AA 1139–1146 

06/24/2009 Accuracy Glass & Mirror’s First Amended 
Complaint  

 5 AA 1147–1161 

06/24/2009 Bruin Painting’s Amended Statement and 
Third-Party Complaint 

 5 AA 1162–1173 

06/24/2009 HD Supply Waterworks’ Amended 
Statement and Third-Party Complaint 

 5 AA 1174–1190 

06/24/2009 Heinaman Contract Glazing’s Amended 
Statement and Third-Party Complaint 

 5 AA 1191–1202 

06/24/2009 Helix Electric of Nevada, LLC dba Helix 
Electric’s Amended Statement and Third-
Party Complaint 

 6 AA 1203–1217 

06/24/2009 WRG Design, Inc.’s Amended Statement 
and Third-Party Complaint 

 6 AA 1218–1233 

06/23/2009 Ahern Rentals, Inc.’s First Amended 
Statement and Complaint 

 6 AA 1234–1255 

07/07/2009 The Masonry Group Nevada, Inc.’s 
Statement and Complaint 

 6 AA 1256–1273 
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Date DOCUMENT DESCRIPTION Vol. Bates Nos. 

07/09/2009 Northstar Concrete, Inc.’s Statement and 
Complaint  

 6 AA 1274–1288 

07/10/2009 Camco Pacific Construction Company, 
Inc.’s Statement and Complaint  

 6 AA 1289–1310 

7/22/2009 Granite Construction Company’s Statement 
and Complaint 

 6 AA 1311–1318 

08/10/2009 HA Fabricators, Inc.’s Complaint   6 AA 1319–1327  

08/18/2009 Club Vista Financial Services, LLC and 
Tharaldson Motels II, Inc.’s Answer to 
Camco Pacific Construction Company, 
Inc.’s Statement and Complaint and 
Counterclaim  

 6 AA 1328–1416 

08/28/2009 Custom Select Billing, Inc.’s Statement and 
Complaint  

 6 AA 1417–1443 

09/09/2009 Camco Pacific Construction Company, 
Inc.’s Answer to Las Vegas Pipeline, 
LLC’s Statement and Complaint and 
Camco Pacific Construction Company, 
Inc.’s Counterclaim  

 7 AA 1444–1460 

09/10/2009 Camco Pacific Construction Company, Inc. 
and Fidelity and Deposit Company of 
Maryland’s Answer to Dave Peterson 
Framing, Inc.’s Statement and Complaint 
and Camco Pacific Construction Company, 
Inc.’s Counterclaim  

 7 AA 1461–1484 

09/10/2009 Camco Pacific Construction Company, Inc. 
and Fidelity and Deposit Company of 
Maryland’s Answer to Northstar Concrete, 
Inc.’s Statement and Complaint and Camco 
Pacific Construction Company, Inc.’s 
Counterclaim  

 7 AA 1485–1505 
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Date DOCUMENT DESCRIPTION Vol. Bates Nos. 

09/10/2009 Camco Pacific Construction Company, Inc. 
and Fidelity and Deposit Company of 
Maryland’s Answer to Tri-City Drywall, 
Inc.’s Statement and Complaint and Camco 
Pacific Construction Company, Inc.’s 
Counterclaim  

 7 AA 1506–1526 

09/11/2009 Camco Pacific Construction Company, Inc. 
and Fidelity and Deposit Company of 
Maryland’s Answer to Accuracy Glass & 
Mirror Company, Inc.’s Complaint and 
Camco Pacific Construction Company, 
Inc.’s Counterclaim 

 7 AA 1527–1545 

09/11/2009 Camco Pacific Construction Company, 
Inc.’s Answer to Bruin Painting 
Corporation’s Statement and Third-Party 
Complaint and Camco Pacific Construction 
Company, Inc.’s Counterclaim 

 7 AA 1546–1564 

09/11/2009 Camco Pacific Construction Company, Inc. 
and Fidelity and Deposit Company of 
Maryland’s Answer to Heinaman Contract 
Glazing’s Statement and Third-Party 
Complaint and Camco Pacific Construction 
Company, Inc.’s Counterclaim  

 7 AA 1565–1584 

09/11/2009 Camco Pacific Construction Company, Inc. 
and Fidelity and Deposit Company of 
Maryland’s Answer to WRG Design, Inc.’s 
Statement and Third-Party Complaint and 
Camco Pacific Construction Company, 
Inc.’s Counterclaim  

 7 AA 1585–1604 
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Date DOCUMENT DESCRIPTION Vol. Bates Nos. 

09/25/2009 Camco Pacific Construction Company, Inc. 
and Fidelity and Deposit Company of 
Maryland’s Answer to Nevada Prefab 
Engineers, Inc.’s Statement and Complaint 
and Camco Pacific Construction Company, 
Inc.’s Counterclaim 

 7 AA 1605–1622 

09/25/2009 Camco Pacific Construction Company, Inc. 
and Fidelity and Deposit Company of 
Maryland’s Answer to Steel Structures, 
Inc.’s Second Amended Statement and 
Complaint and Camco Pacific Construction 
Company, Inc.’s Counterclaim  

 7 AA 1623–1642 

09/30/2009 Camco Pacific Construction Company, Inc. 
Answer to Executive Plastering, Inc.’s First 
Amended Complaint and Camco Pacific 
Construction Company, Inc.’s 
Counterclaim  

 7 AA 1643–1650 

10/19/2009 APCO Construction’s Answer to HA 
Fabricators, Inc.’s Answer, Counterclaim, 
and Third-Party Complaint 

 7 AA 1651–1673 

11/13/2009 Stipulation and Order for Dismissal of Steel 
Structures, Inc.’s Complaint Against 
Camco Pacific Construction, and Camco’s 
Counterclaim Against Steel Structures, Inc.  

 7 AA 1674–1675 

12/23/2009 Harsco Corporation’s Second Amended 
Complaint  

 7 AA 1676–1684 

01/22/2010 United Subcontractors, Inc. dba Skyline 
Insulation’s Complaint 

 7 AA 1685–1690 

04/05/2010 Interstate Plumbing & Air Conditioning, 
LLC’s Statement and Complaint 

 8 AA 1691–1721 



MAC:05161-019 3694165_1 4/2/2019 4:23 PM 

Date DOCUMENT DESCRIPTION Vol. Bates Nos. 

04/13/2010 Camco Pacific Construction Company, Inc. 
and Fidelity and Deposit Company of 
Maryland Answer to Cactus Rose’s 
Statement and Complaint and Camco 
Pacific Construction Company, Inc.’s 
Counterclaim 

 8 AA 1722–1738 

07/01/2010 Stipulation and Order for Dismissal with 
Prejudice of Claims Asserted by Select 
Build Nevada, Inc. Against APCO 
Construction 

 8 AA 1739–1741 

05/23/2013 Notice of Entry of Order Approving Sale of 
Property 

 8 AA 1742–1808 

04/14/2016 Notice of Entry of Order Releasing Sale 
Proceeds from Court-Controlled Escrow 
Account 

 8 AA 1809–1818 

10/07/2016 Special Master Report Regarding 
Remaining Parties to the Litigation, Special 
Master Recommendation and District Court 
Order Amending Case Agenda  

 8 AA 1819–1822 

05/27/2017 Notice of Entry of Order   8 AA 1823–1830 

07/31/2017 Zitting Brothers Construction, Inc.’s 
Motion for Partial Summary Judgment 
Against APCO Construction 

 8 

 9 

 10 

AA 1831–1916 

AA 1917–2166 

AA 2167–2198 

08/02/2017 Peel Brimley Lien Claimants’ Motion for 
Partial Summary Judgment Precluding 
Defenses Based on Pay-If-Paid Agreements 
and Ex Pate Application for Order 
Shortening Time 

 10 AA 2199–2263 

08/21/2017 APCO Construction’s Opposition to Zitting 
Brothers Construction Inc.’s Partial Motion 
for Summary Judgment 

 10 AA 2264–2329 



MAC:05161-019 3694165_1 4/2/2019 4:23 PM 

Date DOCUMENT DESCRIPTION Vol. Bates Nos. 

08/21/2017 APCO’s opposition to Peel Brimley MSJ  10 AA 2330–2349 

09/20/2017 Order Granting Plaintiff’s Motion to 
Dismiss  

 10 AA 2350–2351 

09/28/2017 Peel Brimley Lien Claimants’ Reply to 
Oppositions to Motion for Partial Summary 
Judgment Precluding Defenses Based On 
Pay-If-Paid Agreements 

 10 AA 2352–2357 

09/29/2017 Zitting Brothers Construction, Inc.’s Reply 
In Support of Motion for Partial Summary 
Judgment Against APCO Construction 

 10 AA 2358–2413 

10/05/2017 Recorder’s Transcript of Hearing RE: All 
Pending Motions 

 11 AA 2414–2433 

11/06/2017 Zitting Brothers Construction, Inc.’s 
Motion in Limine to Limit the Defenses of 
APCO Construction to the Enforceability of 
Pay-If-Paid Provision 

 11 AA 2434–2627 

11/06/2017 APCO’s Supplemental Briefing in 
Opposition to Zitting Brothers 
Construction, Inc.’s Motion for Partial 
Summary Judgment Against APCO 
Construction. Inc. 

 12 AA 2628–2789 

11/14/2017 APCO Construction’s Opposition to Zitting 
Brothers Construction, Inc.’s Motion in 
Limine to Limit the Defenses of APCO 
Construction to the Enforceability of a Pay-
If-Paid Provision 

 12 

 13 

 14 

AA 2790–2851 

AA 2852–3053 

AA 3054–3108 

11/16/2017 Zitting Brothers Construction, Inc.’s Reply 
in Support of Motion in Limine to Limit the 
Defenses of APCO Construction (“APCO”) 
to the Enforceability of Pay-If-Pay 
Provision 

 14 AA 3109–3160 



MAC:05161-019 3694165_1 4/2/2019 4:23 PM 

Date DOCUMENT DESCRIPTION Vol. Bates Nos. 

11/16/2017 Recorder’s Transcript of Hearing RE: All 
Pending Motions 

 14 AA 3161–3176 

11/16/2017 Zitting Brothers Construction, Inc.’s 
Response to APCO Construction’s 
Supplemental Opposition to Zitting 
Brothers Construction, Inc.’s Motion for 
Partial Summary Judgment 

 14 AA 3177–3234 

11/27/2017 Decision  14 AA 3235–3237 

12/05/2017 Court Minutes Granting Zitting MIL  14 AA 3238 

12/29/2017 Findings of Fact Conclusions of Law, and 
Granting Zitting Brothers Construction, 
Inc.’s Motion for Partial Summary 
Judgment Against APCO Construction 

 14 AA 3239–3249 

01/02/2018 Order Granting Peel Brimley Lien 
Claimants’ Motion for Partial Summary 
Judgment Precluding Defenses Based on 
Pay-If-Paid Agreements 

 14 AA 3250–3255 

01/02/2018 Notice of Entry of Order Granting Zitting 
Brothers Construction, Inc.’s MSJ 

 14 AA 3256–3268 

01/03/2018 Notice of Entry of Order Granting Peel 
Brimley MSJ 

 14 AA 3269–3280 

01/04/2018 Motion for Reconsideration of Court’s 
Order Granting Peel Brimley Lien 
Claimants’ Partial Motion for Summary 
Judgment to Preclude Defenses Based on 
Pay If Paid Provisions on an Order 
Shortening Time 

 15 

 16 

AA 3281–3517 

AA 3518–3633 
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Date DOCUMENT DESCRIPTION Vol. Bates Nos. 

01/08/2018 Motion for Reconsideration of Court’s 
Order Granting Zitting Brothers 
Construction, Inc.’s Partial Motion for 
Summary Judgment and Ex Parte 
Application for Order Shortening Time and 
to Exceed Page Limit 

 16 

 17 

 18 

 19 

AA 3634–3763 

AA 3764–4013 

AA 4014–4253 

AA 4254–4344 

01/09/2018 Plaintiff in Intervention, National Wood 
Products, Inc.’s Opposition to APCO 
Construction’s Motion for Reconsideration 
of the Court’s Order Granting Peel Brimley 
Lien Claimants’ Motion for Partial 
Summary Judgment to Preclude Defenses 
of Pay if Paid Provisions 

 19 AA 4345–4350 

01/09/2018 Peel Brimley Lien Claimants’ Opposition 
to APCO Construction’s Motion for 
Reconsideration of Order Granting Partial 
Summary Judgment Precluding Defenses 
Based on Pay-If-Paid Agreements 

 19 AA 4351–4359 

01/10/2018 APCO’s Reply in Support of Motion for 
Reconsideration of Court’s Order Granting 
Peel Brimley Lien Claimants’ Partial 
Motion for Summary Judgment to Preclude 
Defenses Based on Pay-If-Paid Provisions 
on an Order Shortening Time 

 19 AA 4360–4372 

01/10/2018 Zitting Brothers Construction, Inc. 
Opposition to APCO Construction, Inc.’s 
Motion for Reconsideration of Court’s 
Order Granting Zitting Brothers 
Construction’s Partial Motion for Summary 
Judgment 

 19 AA 4373–4445 

01/11/2018 Recorder’s Transcript of Hearing RE: All 
Pending Motions 

 19 AA 4446–4466 
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Date DOCUMENT DESCRIPTION Vol. Bates Nos. 

01/19/2018 Order Denying APCO Construction’s 
Motion for Reconsideration of Court’s 
Order Granting Partial Summary Judgment 
Precluding Defenses Based on Pay-If-Paid 
Agreements 

 19 AA 4467–4468 

01/19/2018 Notice of Entry of Order Denying APCO’s 
motion for reconsideration of Peel Brimley 
Order 

 19 AA 4469–4473 

01/25/2018 Order Denying APCO Construction’s 
Motion for Reconsideration of Order 
Granting Zitting Brothers Construction, 
Inc.’s Partial Motion for Summary 
Judgment 

 19 AA 4474–4475 

01/29/2018 Memorandum in Support of APCO 
Construction, Inc.’s Payment of Attorney’s 
Fees, Costs, and Interest to Zitting Brothers 
Construction, Inc. 

 19 

 20 

AA 4476–4487 

AA 4488–4689 

01/31/2018 Notice of Entry of Order Denying APCO 
Construction, Inc.’s Motion for 
Reconsideration of Court’s Order Granting 
Zitting Brothers Construction, Inc.’s Partial 
Summary Judgment 

 20 AA 4690–4693 

02/05/2018 2018 Stipulation and Order to Dismiss 
Third Party Complaint of Interstate 
Plumbing & Air Conditioning, LLC 
Against APCO Construction, Inc. with 
Prejudice  

 20 AA 4694–4695 

02/16/2018 Notice of Appeal  20 AA 4696–4714 
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Date DOCUMENT DESCRIPTION Vol. Bates Nos. 

02/16/2018 APCO Construction, Inc.’s Opposition to 
Zitting Brothers, Inc.’s Memorandum in 
Support of APCO Construction Inc.’s 
Payment of Attorneys’ Fees, Costs and 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

APCO CONSTRUCTION, a Nevada 
corporation, 
 
   Plaintiff,  
 
vs.  
 
GEMSTONE DEVELOPMENT WEST, INC., a 
Nevada corporation, 
 
   Defendant. 
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Time of Hearing: 9:00 a.m. 

 
AND ALL RELATED MATTERS 
 

 

ZITTING BROTHERS’ CONSTRUCTION, INC.’S LIMITED OPPOSITION TO APCO 

CONSTRUCTION, INC.’S MOTION FOR 54(b) CERTIFICATION AND FOR STAY 

PENDING APPEAL ON ORDER SHORTENING TIME 

Zitting Brothers Construction, Inc. (“Zitting”), a lien claimant and now judgment creditor, 

submits this limited opposition to APCO Construction, Inc.’s Motion for 54(b) Certification and for 

Stay Pending Appeal on Order Shortening Time (“Motion”). Zitting does not oppose the request for 

Nev. R. Civ. P. 54(b) certification. However, Zitting opposes the request for a stay pending appeal. 

APCO Construction, Inc. (“APCO”) fails to state any valid legal grounds for a Nev. R. App. P. 8(c) 

stay pending appeal without a supersedeas bond for the full judgment amount. Zitting explains this 

further in the accompanying Memorandum of Points and Authorities, which is supported by the 
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record of this Court and any oral argument that this Court may entertain at the hearing on APCO’s 

motion. 

Dated: June 19, 2018 

 

 

 
 
 

WILSON ELSER MOSKOWITZ  
EDELMAN & DICKER LLP 
 
 
/s/I-Che Lai  
Jorge Ramirez, Esq. 
Nevada Bar No. 6787 
I-Che Lai, Esq. 
Nevada Bar No. 12247 
300 South 4

th
 Street, 11

th
 Floor 

Las Vegas, NV 89101 
Telephone: (702) 727-1400 
Facsimile: (702) 727-1401 
Attorneys for Lien Claimant, 
Zitting Brothers Construction, Inc. 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Zitting does not oppose APCO’s request for a Nev. R. Civ. P. 54(b) certification or even 

APCO’s request for a stay pending appeal—so long as APCO posts a supersedeas bond for the full 

judgment amount owed to Zitting. A stay without such bond—no matter how short—prejudices 

Zitting’s collection efforts. Thus, the Nevada Supreme Court has generally required a bond for the 

full judgment amount before imposing a stay pending appeal. APCO has not even attempted explain 

why it should be exempt from posting adequate security for the stay. This Court should therefore 

require a bond for the full judgment amount. 

If APCO seeks a stay without such bond, APCO has failed to articulate a valid reason to 

support such a stay. None of the factors governing a stay pending appeal support a stay. A denial of 

the stay does not affect the object of the appeal—the judgment amount—because this Court can 

order Zitting to return any money collected if the Nevada Supreme Court reverses the judgment. To 

that end, APCO cannot suffer any serious harm from the absence of a stay. On the other hand, 

APCO’s threatened plan to thwart Zitting’s collection efforts will prevent Zitting from collecting the 

large amount owed to it and will therefore inflict serious harm on Zitting. The harm to Zitting is that 

during a bondless stay period APCO can dilute company assets. Lastly, by relying on its failed 

argument in opposing the money judgment to Zitting, APCO has failed to show that it is likely to 

prevail on the merits of the appeal. This Court should therefore deny any stay without a bond for the 

full judgment amount. 

II. ARGUMENT 

 
A. Although Zitting does not oppose APCO’s request for Nev. R. Civ. P. 54(b) 

certification, the certification is unnecessary. 
 

Zitting questions the need for a Nev. R. Civ. P. 54(b) certification. Certification under that 

rule contemplates the need for a final judgment. See Nev. R. Civ. P. 54(b). But on December 29, 

2017, this Court has entered an order directing “final judgment on [Zitting]’s claim upon a decision 

on the fees and costs.” (Order 11:1-3 (Dec. 29, 2017).) This Court has subsequently entered an order 

on the fees and costs and a judgment in favor of Zitting. (Order (May 8, 2018); J. in Favor of Zitting 

AA 006041
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(May 23, 2018).) APCO’s certification request is therefore moot. Nonetheless, Zitting does not 

oppose APCO’s request. 

 
B. The requested stay pending appeal requires APCO to post a supersedeas bond 

for the full judgment amount owed to Zitting. 
 

Nev. R. Civ. P. “62(d) governs stays pending appeal.” Nelson v. Heer, 121 Nev. 832, 834, 

122 P.3d 1252, 1253 (2005). Under that rule, courts require security from the judgment debtor as a 

condition precedent for any stay pending appeal. See id. at 835-36, 122 P.3d at 1254. Notably, courts 

usually require the judgment debtor to post a supersedeas bond for the full judgment amount. Id. at 

834, 122 P.3d at 1253. This “protect[s] the judgment creditor’s ability to collect the judgment if it is 

affirmed by preserving the status quo and prevent[s] prejudice to the creditor arising from the stay.” 

Id. at 835-36, 122 P.3d at 1254. APCO does not provide any reason why this Court should not 

impose measures to protect Zitting’s ability to collect the judgment amount as a condition precedent 

to a stay pending appeal. (See Mot.
1
 5:17-9:6.) Nor can it. 

In its motion, APCO has overlooked the presumption in favor of the bond for the full 

judgment amount. (See Mot. 5:17-9:6.) As discussed below, Zitting has concerns with APCO’s plan 

to deprive Zitting of the judgment amount. This alone warrants a supersedeas bond to protect 

Zitting’s interests. See Nelson, 121 Nev. at 835-36, 122 P.3d at 1254. To allay this concern, this 

Court should condition the stay pending appeal on APCO posting a bond for the full judgment 

amount. 

 
C. Any stay pending appeal without a bond for the full judgment amount fails to 

comply with the rule governing such stay. 

Absent a supersedeas bond for the full judgment amount, APCO is not entitled to a Nev. R. 

App. P. 8(c) stay pending resolution of the appeal. A stay under Nev. R. App. P. 8(c) is subject to the 

court’s discretion. See Nelson, 121 Nev. at 834, 122 P.3d at 1253. As APCO states in its motion, in 

deciding whether to issue a stay, courts generally considers the following four factors:  

 
(1) whether the object of the appeal will be defeated if the stay is 
denied; (2) whether appellant will suffer irreparable or serious injury if 
the stay is denied; (3) whether respondent will suffer irreparable or 

                                                 
1
 Zitting cites the Motion as “Mot.” 

AA 006042



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

-5- 
1330805v.3 

serious injury if the stay is granted; and (4) whether appellant is likely 
to prevail on the merits in the appeal. 
 

(Mot. 6:24-7:6.) As with Nev. R. Civ. P. 62(d), Nev. R. App. P. 8(c) serves to preserve the benefit of 

the judgment for the judgment creditor. See Nelson, 121 Nev. at 835-36, 122 P.3d at 1254. A stay, 

especially “[t]he power to stay execution, should be exercised with caution and never unless the case 

is plain and the equity of the party seeking it free from doubt or difficulty.” See Virtual Tech., 169 

F.R.D. at 88 (quoting In re Baldwin–United Corporation, 52 B.R. 142, 145 (Bankr. S.D. Ohio 

1985)). Here, as discussed below, APCO fails to satisfy the factors to support a stay pending appeal 

without a bond for the full judgment amount. 

 
1. The denial of the requested stay does not defeat the object of the appeal. 

A denial of the stay will not defeat the object of the appeal—the judgment amount owed to 

Zitting. APCO argues that any collection on Zitting’s judgment for damages will defeat APCO’s 

plan for appeal. (See Mot. 7:4-14.) Again, APCO cites to no authority for this argument. (See id.) 

Nor can it. If this Court accepts APCO’s argument that potential enforcement on a money judgment 

warrants a stay, there will be an automatic stay in every case where a party receives a judgment for 

damages. This eviscerates the discretion granted to the district court to allow for a stay under Nev. R. 

Civ. P. 62(d) and Nev. R. App. P. 8(c). 

Nonetheless, APCO’s concern is a non-issue. If Zitting collects on its judgment and APCO 

later prevails on appeal to reverse this Court’s decision, this Court can simply order Zitting to return 

the money to APCO. Zitting will certainly comply with this Court’s order. Zitting should be allowed 

to at least get its collection efforts started by deposing the principals of APCO to determine what 

assets, if any, it has or has recently divested itself of to avoid any prejudice that may arise from a 

transfer of assets or further depletion of bank accounts. It is apparent that Zitting has waited long 

enough for payment of its material and work. 

 
2. The denial of the requested stay will not present irreparable or serious harm 

to APCO. 
 

APCO will not suffer serious harm if the requested stay is denied. APCO only concludes 

without any explanation that it would suffer “serious injury if Zitting is allowed to execute on the 

AA 006043
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judgment before APCO has the opportunity to fully litigate its rights on appeal.” (See Mot. 7:17-19.) 

There is no merit to this conclusion. Again, if Zitting collects on its judgment and APCO later 

prevails on appeal, Zitting will comply with any order regarding the return of the amount collected. 

APCO has not, and cannot, show how a denial of the stay under these circumstances will harm it in 

any way. 

 
3. A stay without a supersedeas bond for the full judgment amount will 

seriously harm Zitting. 

In contrast, a stay without a bond for the full judgment amount seriously harms Zitting by 

allowing APCO additional time to prepare a plan to avoid collection. APCO has repeatedly 

threatened Zitting with a bankruptcy filing, claiming that there are no assets to pay any judgments. 

Yet, APCO has somehow retained and paid three law firms during this litigation—including two law 

firms to represent it in the pending appeal—and it has paid them over $900,000.00 (an amount that is 

more than what Zitting was originally owed). Zitting therefore has obvious concerns with APCO’s 

potential relocation of assets or efforts to thwart Zitting’s collection efforts. APCO’s silence on this 

speaks volumes. There is no reason for a stay without a bond for the full judgment amount. 

 APCO’s cited authority—Waddell v. L.V.R.V. Inc., 122 Nev. 15, 125 P.3d 1160 (2006)—

does not lead to a different outcome. (See Mot. 7:20-8:2.) APCO has cited that authority for the 

proposition that post-judgment interest resolves any concerns Zitting may have regarding the delay 

in collection. (See id.) However, Waddell does not stand for that proposition. The only issue in 

Waddell was whether post-judgment interest accrues on an award of attorney’s fees. See Waddell, 

122 Nev. at 26, 125 P.3d at 1167. Accrual of post-judgment interest does not mitigate any harm to 

Zitting if APCO later thwarts collection of the judgment amount by disposing of assets during the 

stay period and the extra post-judgment interest. Allowing a stay without the supersedeas bond 

allows APCO only serves to harm Zitting’s chances at collecting on its judgment. 

 
4. APCO is not likely to prevail on the merits of the appeal. 

 

APCO fails to show that it will likely prevail on the merits of its appeal. APCO admits that it 

must “present a substantial case on the merits” to establish the likelihood of success for a stay. (See 

Mot. 8:4-6.) However, APCO’s arguments do not present such a case. 

AA 006044
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APCO’s arguments chiefly relies on the arguments set forth in APCO’s opposition to 

Zitting’s motion for summary judgment and APCO’s motion for reconsideration. (See id. 8:6-11.) 

This Court has already found those arguments meritless. The fact that APCO prevailed against the 

other lien claimants means nothing since the circumstances of those claims are significantly different 

from Zitting’s claims.
2
 Otherwise, this Court would not have granted summary judgment in favor of 

Zitting’s claims and found for APCO on the other lien claimants’ claims. For comparison, Zitting’s 

claim against APCO is similar to the other lien claimants lawsuit against CAMCO, who this Court 

found at trial owed the lien claimants. APCO’s Motion seems to acknowledge the significant 

differences because it fails to even attempt to articulate any factual similarities between Zitting’s 

case and the other lien claimants’ case. Therefore, this factor favors Zitting. 

III. CONCLUSION 

For the foregoing reasons, this Court should deny APCO’s Motion for 54(b) Certification and 

for Stay Pending Appeal on Order Shortening Time. In the alternative, it should require APCO to 

post a supersedeas bond for the full judgment amount. This is the only way to insure that APCO 

does not deplete the assets available for payment of the judgment amount owed to Zitting. 

Dated: June 19, 2018 

 

  

                                                 
2
 One of the biggest differences is that Zitting never signed an agreement with CAMCO, the subsequent general 

contractor, like the other lien claimants. 

 
 
 

WILSON ELSER MOSKOWITZ  
EDELMAN & DICKER LLP 
 
 
/s/I-Che Lai  
Jorge Ramirez, Esq. 
Nevada Bar No. 6787 
I-Che Lai, Esq. 
Nevada Bar No. 12247 
300 South 4

th
 Street, 11

th
 Floor 

Las Vegas, NV 89101 
Telephone: (702) 727-1400 
Facsimile: (702) 727-1401 
Attorneys for Lien Claimant, 
Zitting Brothers Construction, Inc. 
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CERTIFICATE OF SERVICE 

 Pursuant to Nev. R. Civ. P. 5(b), I certify that I am an employee of Wilson Elser Moskowitz 

Edelman & Dicker LLP, and that on this 19th day of June, 2018, I served a true and correct copy of 

the foregoing ZITTING BROTHERS’ CONSTRUCTION, INC.’S OPPOSITION TO APCO 

CONSTRUCTION, INC.’S MOTION FOR 54(b) CERTIFICATION AND FOR STAY 

PENDING APPEAL ON ORDER SHORTENING TIME document as follows: 

 

 by placing same to be deposited for mailing in the United States Mail, in a sealed 

envelope upon which first class postage was prepaid in Las Vegas, Nevada;  

 

 via electronic means by operation of the Court’s electronic filing system, upon each 

party in this case who is registered as an electronic case filing user with the Clerk;  

 

 by transmitting via email the document listed above to the email address set forth 

below on this date before 5:00 p.m. 
 
 
 

 

    By: /s/Annemarie Gourley      

      An Employee of WILSON ELSER MOSKOWITZ  

EDELMAN & DICKER LLP 
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Las Vegas, Nevada; Thursday, June 21, 2018 

[Proceeding commenced at 9:01 a.m.] 

 

  THE COURT:  Good morning.  Please be seated.  Resolved 

matters.  Unopposed matters.  Status checks.  Stipulated continuances. 

  MR. MOUNTEER:  Yes.  Good morning, Your Honor, Cody 

Mounteer on page 12, the APCO Construction/Gemstone matter.  There 

was a -- 

  THE COURT:  Anybody else appearing? 

  MR. MOUNTEER:  Sorry. 

  MR. LAI:  I-Che Lai appearing for Zitting Brothers. 

  THE COURT:  Okay. 

  MR. MOUNTEER:  There was a motion on order shortening 

time for a 54(b) certification and a NRAP 8(c) stay.  After seeing the 

opposition from opposing counsel, I think we’ve stipulated and agreed to 

the orders.  We will -- we’ve asked the Court for a 54(b) certification on 

the order granting summary judgment in favor of Zitting, the subsequent 

denial APCO’s motion for reconsideration, and the order granting fees 

and the judgment granting fees, and we would just ask for 30 days to get 

the bond in place because that’s what it takes for what my contractors 

typically, once the order’s signed, to get the bond for the appeals 

[indiscernible]. 

  THE COURT:  So there’s an agreement that it be certified 

54(b)? 

  MR. LAI:  Zitting does not oppose the request for certification. 
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  THE COURT:  I saw the limited opposition. 

  MR. LAI:  Right.  And our only opposition was to the fact that 

to the extent they’re seeking a stay without the bond.  That would -- that’s 

why we would oppose it, but since APCO’s counsel’s stating that they’re 

agreeing to the bond for a full judgment amount, we have no opposition 

to that amount.   

  THE COURT:  All right.  I had some questions about it, but -- 

so this 54(b) certification will make it an enforceable judgment, right? 

  MR. MOUNTEER:  It will.  And that’s why we’re asking for the 

stay. 

  THE COURT:  Right.  

  MR. MOUNTEER:  And giving us -- 

  THE COURT:  That was one of my questions, if it weren’t 

certified, then arguably it’s not enforceable, right? 

  MR. MOUNTEER:  Correct, Your Honor. 

  THE COURT:  As a judgment.  All right.  But, you know, by 

writ of execution. 

  MR. MOUNTEER:  Yes. 

  THE COURT:  So that’s what you want to go ahead and -- is 

there any motion practice that’s related to the orders that I made in other 

cases involving -- in other cases involving the pay-if-paid? 

  MR. MOUNTEER:  There is not, Your Honor.  This is the case 

that had gone to trial.  I think the only thing that’s pending before right 

now with any of the other parties that went through trial is the fees and 

costs motion.  There’s nothing with regard to the pay-if-paid.   
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  THE COURT:  Okay, so.  Because I think there was one -- 

that was one of the contentions that was being made, as I understand it, 

is that the ruling I made in -- on this case was a bit different from the one 

I made in others, right?  That’s one of the -- 

  MR. MOUNTEER:  Yeah, originally, yes.  That was the Big-D 

Construction case and one of the reasons we’re asking -- 

  THE COURT:  No, I’m talking about rulings I’ve made with 

regard to other parties in this case relative to pay-if-paid, right.  I’ve made 

some rulings that are arguably inconsistent. 

  MR. MOUNTEER:  I think what the argument is on that, Your 

Honor, is Zitting was taken out of this case on summary judgment long 

before trial. 

  THE COURT:  Right. 

  MR. MOUNTEER:  When the trial went through, Your Honor 

came back and hailed on the pay-if-paid and on the specific contract 

language in those orders.  That is the same contract language that Zitting 

has that my client, APCO Construction, is not responsible and it was 

Camco who was responsible for that. 

  THE COURT:  Right.   

  MR. MOUNTEER:  That’s why we feel that there will be 

success on appeal, but until we can get up on appeal and get that 

worked out. 

  THE COURT:  Okay.  Well, I mean, if you want it certified 

54(b) at this time, in accordance with your stipulation, so ordered.  So 

what was it going to be stayed for 30 days pending posting of the bond; is 
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that right? 

  MR. MOUNTEER:  Yeah.  If I could just have 30 days from the 

time of the entry of the judgment to, I mean, entry of this order to post the 

bond. 

  THE COURT:  Okay.  Very well.   

  MR. MOUNTEER:  Okay.  Thank you, Your Honor. 

  THE COURT:  Submit a proposed order. 

  MR. MOUNTEER:  We’ll present a -- 

  THE COURT:  And run it by counsel so you’re all on the same 

page. 

  MR. MOUNTEER:  Yeah, will do. 

  THE COURT:  Thanks. 

  MR. MOUNTEER:  Perfect.  Thank you. 

  MR. LAI:  Thank you, Your Honor. 

 [Proceeding concluded at 9:04 a.m.] 

* * * * * * * 
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