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2018, Plaintiff APCQ Construction, being represented by and through its attorney of record,
Cody S. Mounteer, Esq. (;f the law firm of Marquis Aurbach Coffing, and Defendant Zitting
Brothers Construction, Inc., being represented by and through its attorney of record, I-Che Lai,
Esq. of the law firm of Wilson, Elser, Moskowitz, Edelman & Dicker LLP; the Court having
reviewed the papers and pleadings on file herein, having heard arguments of the parties, and for
good cause shown,;

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that, APCO’s Motion for
NRCP 54(b) Certification is GRANTED;

IT IS FURTHER ORDERED that because no just reason for delay exists, this Court
enters an express direction for the entry of judgment as to the Findings of Fact, Conclusions of
Law, and Order Grénting Zitting Brother Construction, Inc.’s Motion. for Partial Summary
Judgment, which is hereby certified as final under NRCP 54(b);

IT IS FURTHER ORDERED that because no just reason for delay exists, this Court
enters an express direction for the entry of judgment as to the Order Denying APCO’s Motion
for Reconsideration .of Court’s Order Granting Zitting Brother Construction, Inc.’s Partial
Motion for Summary Judgment, which is hereby certified as final under NRCP 54(b);

IT IS FURTHER ORDERED that because no just reason for delay exists, this Court
enters an express direction for the entry of judgment as to Order Determining Amount of Zitting
Brothers Construction, Inc.’s Attorney’s Fees, Costs, and Prejudgment Interesf, which is hereby
certified as final under NRCP 54(b);

IT IS FURTHER ORDERED that because no just reason for delay exists, this Court
enters an express direction for the entry the Judgment in Favor of Zitting Brothers Construction,
Inc., which is hereby is certified as final under NRCP 54(b);

IT IS FURTHER ORDERED that APCO’s Motion for Stay Pending Appeal is also
GRANTED;
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IT IS FURTHER ORDERED that APCO shall have thirty days from notice of entry of
this order to post a 'bond for the full amount of the Judgment in favor of Zitting Brothers
Construction, Inc., $1,516,723.46, in order to stay these proceedings pending appeal.

ORDER

ITIS SO ORDERED

Dated thls';gday of 3—(/7)/ 2018

DISTRICT COURT WWDGE

Respectfully submitted by:
MARQUIS AURBACH COFFING

Jack Ch Mln_Juan E’

Cody’S. Mounteer, Esq.

Nevada Bar No. 11220

Tom W. Stewart, Esq.

Nevada Bar No. 14280

10001 Park Run Drive

Las Vegas, Nevada 89145 _
Attorneys for APCO Construction
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Electronically Filed
7/31/2018 8:42 AM
Steven D. Grierson

SPENCER FANE LLP CLERK OF THE COU

John H. Mowbray, Esq. (Bar No. 1140) W g et

John Randall Jefferies, Esq. (Bar No. 3512) '

Mary E. Bacon, Esq. (Bar No. 12686)

400 S. Fourth Street, Suite 500

Las Vegas, NV 89101

Telephone: (702) 408-3411

Facsimile: (702) 408-3401

E-mail: JMowbray@spencerfane.com
Rlefferies@spencerfane.com
MBacon@spencerfane.com

-and-

MARQUIS AURBACH COFFING
Cody S. Mounteer, Esq. (Bar No. 11220)
10001 Park Run Drive

Las Vegas, NV 89145

Telephone: 702.207.6089

Email: cmounteer@maclaw.com

Attorneys for Apco Construction, Inc.
DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada Case No.: AS571228
corporation, ' '
Dept. No.:  XIII
Plaintiff,
Consolidated with:
V. A574391; A574792; A577623; A583289;

A587168; A580889; A584730; A589195,;

4595552 4597089 4592826 AS89677-
GEMSTONE DEVELOPMENT WEST, INC., A 5005 1594960, 4608717 A608718- and
Nevada corporation, 1590319

Defendant.

AND ALL RELATED MATTERS

NOTICE OF ENTRY OF ORDER

Please take notice that the Order Granting Motion for 54(b) Certification and for Stay
Pending Appeal was entered in the above-captioned matter on the 30th day of July, 2018, a copy
/17
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Of which is attached hereto.

Dated this 31st day of July, 2018.

MARQUIS AURBACH COFFING

By /s/Cody S. Mounteer
Cody S. Mounteer, Esq.
Nevada Bar No. 11220
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorneys for Plaintiff

Page 2 of 6
MAC:05161-019 3473819 _1

AA 006056




S O NN N N B W -

o
[a—ry

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF SERVICE

I hereby certify that the foregoing NOTICE OF ENTRY OF ORDER was submitted
electronically for filing and/or service with the Eighth Judicial District Court on theSl day of
July, 2018. Electronic service of the foregoing document shall be made in accordance with the

E-Service List as follows:'

: Counter Claimant: Cama;;ﬂ Pacific Construction Co Inc
Steven L. Morris (steve@gmdlegal.com)
Intervenor Plaintiff: Cactus Rose Construction Inc
Eric B. Zimbelman {ezimbelman@peelbrimiey.com)
Intervenor Plaintiff: Interstate Plumbing & Air Conditioning Inc
Jonathan 5. Dabbieri (dabbieri@sullivanhill.com)
intervenor: Nationél Wabd Products, Inc.’s
Dana Y Kim (dkim@caddenfuller.com]
Richard L Tobler {rltitdck@hotmail.com]
Richard Reincke {rreincke®@caddenfuller.com)
8. Judy Hirahara {Jhirahara@caddenfuller.com)}
Tammy Cortez {tcortez@caddenfullencom)
Gther: Chaper 7 Trustee
Elizabeth Stephens {stephens@sullivanhill.com?}
Gianna Garcia {ggarcia@sullivanhill.com]
Jennifer Saurer (Saurer@suliivanhill.com}
Jonathan Dabbileri (dabbieri@sullivanhill.com)}
Plaintiff: Apco Construction
Rosie Wesp (rwesp@maclaw.com)
Third Party Plaintiff: E & E Fire Protection L1LC
TRACY JAMES TRUMAN {DISTRICT@TRUMANLEGAL.COM)

! Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing System
consents to electronic service in accordance with NRCP 5(b)(2)(D).
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Other Service Contacts

"Caleb Langsdale, Esq.” .r {caleb@langsdalelaw.com])
"Cody Mounteer, Esg.” . {cmounteer@marquisaurbach.com)
"Cori Mandy, Legal Secretary” . {cori.mandy@procopic.com)
"Donald H. Willlams, Esq.” . (dwilliams@dhwlawbr.com]
"Marisa L. Maskas, Esq.” . (mmaskas@pezzillolloyd.com)
"Martin A. Little, Esa.” . (mal@juww.com)
"Martin A, Little, Fsq.” . {mal@juvew.com)}
Aaron D. Lancaster . (alancaster@gerrard-cox.com)
Agnes Wong . {aw@juww.com}
Amanda Armstrong . (aarmstrong@peelbrimiey.com)
Andrew J. Kessler . (andrew. kessler@procopio.com)
Becky Pintar . {bpintar@ggit.com}
Benjamin D. Johnson . {ben.johnson@btjd.com)
Beverly Roberts . {broberts@trumaniegal.com)
Brad Slighting . {bslighting@djplaw.com)

Caleb Langsdale . (Caleb®@Langsdalelaw.com)

Calendar . {calendar@litigationservices.com}

Cheri vandermeulen . {cvandermeulen@dickinsonwright.comy)

Christine Spencer . {cspencer@dickinsenwright.com}

Christine Taradash . {(CTaradash®@maazlaw.com)

Cindy Simmons . {csimmons@diplaw.com)

Courtney Peterson . {cpeterson@maclaw.com}

Cynthia Kelley . {ckelley@nevadafirm.com)

Dana Y. Kim . {dkim@caddemfuf%enmm}

David 1. Merrill . (david@dimerrillpc.com)

David R, Johnson . (dichnson@watttieder.com)

pDebbie Holloman . {(dholloman@jamsadr.com)

Debbie Rosewall . {dr@juww.com}

Debra Hitchens . {dh{tciwens@maszlaw.wmj

Depository . (Bepositmy@Ibitigaﬁ:msewites.cam)

District filings . (district@trumaniegal.com)

Donna Wolfbrandt . (dwolfbrandt@dickinsonwright.com)
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Douglas D. Gerrard .. (dgerrard@gerrard-cox.com)
E-File Desk . (EfileLasvegas@wilsonelser.com)
Elizabeth Martin {em@juww.com} -

Eric Dobberstein . {edobberstein@dickinsonwright.com)
Eric Zimbelman . {ezimbelman@peelbrimley.com)
Erica Bennett . {e.bennstt@kempiones.com)

Flovd Hale . (fhale®floydhale.com)}

George Robinson . (grobinson@pezziliolloyd.com)
Glenn F. Meier . (gmeler@nevadafirm.com)}

Gwen Rutar Mullins . {grmm@h2law.com}

Hrustyk Micole . {(Nicole Hrustyk@wilsonelser.com)
1-Che Lai . (I-Che.Lai@wilsonelser.com)

Jack Juan . {jjuan@marquisaurbach.com)

Jennifer Case . (jrase@mackaw.com)

Jennifer MacDonald . (jmacdonald@watttieder.com)
Jannifer R, Uoyd . (Jlloyd@pezziliolloyd.com)

Jineen Deangelis . {jdeangelis@foxrothschild.com])

Jorge Ramirez . (Jorge.Ramirez@wilsonelser.com}

Kathleen Morris . {kmérﬁs@mcdanaEdcararm.cem)
Kavtlyn Bassett . (kbassett@gerrard-cox.com)
Kelly McGee . (kom@juww.com)

Kenzie Dunn . {kdunn@btid.com)

Lani Maile . {Lani.Maile@wilsonelser.com]

Legal Assistant . (rrlegalassistant@rookerlaw.com)
Linda Compton . (lcompton®gglts.com}

Marie Ogella . ([mogella@gordonrees.com)

Michael R. Ernst . {mre@juww.com)

Michael Rawlins . (mrawlins@rookerfaw. com}
Pamela Montgomery . (pym@kempiones.com)
Phillip Aurbach . {paurbach@maclaw.com)

Rachel E. Donn . {rdonn@nevadafirm.com}
Rebacca Chapman . {rebecca.chapman@procopic.com}

Receptionist . {Reception@nvbusinesslawyers.com)
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Fenee Hoban . {rhoban®@nevadafirm.com)

ﬁmployee of Marquis Aurbach Coffing

2 Richard 1. Dreitzer . {rdreitzer@foxrothschild.com)
3 Richard Tobler . {rititdck@hotmail.com}
Rosey Jeffrey . {rjieffrey@peelbrimley.com}
4 Ryan Bellows . {rbellows@mcdonaldcarano.com}
5 S. Judy Hirahara . (jhirahara@caddenfuller.com)
6 Sarah 4. Mead . {sam@juww.com)}
7 Steven Morris . {steve@gmdiegal.com}
Tammy Cortez . (tcorter@caddenfullencom}
8 Tavlor Fong . (ffong@marquisaurbach.com)
9 Terri Hansen . (thansen@peeclbrimley.com)
10 Timother E. Salter . {tim.salter@procopic.com}
wWade B. Gochnour . {wbg@h2law.com)
11 N
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Page 6 of 6

MAC:05161-019 3473819_1

AA 006060




RECEIVED

MARQUIS AURBACH COFFING
10001 Park Run Drive

JUL 20 208

Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702)382-3816

[y

T COURT DEPT# 13
NN NN NN NN N e e e e e e e s e e
N R T N S N R R R L L S =)

DISTRIC

O ® N N b wN

Electronically Filed
7/30/2018 3:33 PM

Steven D. Grierson

Marquis Aurbach Coffing ' : CLERK OF THE coug% :
Jack Chen Min Juan, Esq. ’ , gl
Nevada Bar No. 6367 ' i

Cody S. Mounteer, Esq. -
Nevada Bar No. 11220
Tom W. Stewart, Esq.
Nevada Bar No. 14280

10001 Park Run Drive .
Las Vegas, Nevada 89145

"elephone: (702) 382-0711
Facsimile: (702) 382-5816
jjuan@maclaw.com
cmounteer@maclaw.com -
Attorneys for APCO Construction

-and-

SPENCER FANE LLP '

John H. Mowbray, Esq. (Bar No 1140)
John Randall Jefferies, Esq. (Bar No. 3512)
Mary E. Bacon, Esq. (Bar No. 12686)
300 S. Fourth Street, Suite:700

Las Vegas, NV 89101

Telephone: (702) 408-3411

Facsimile: (702) 408-3401
E-mail:JMowbray@spencerfane.com
Rlefferies@spencerfane.com
MBacon@spencerfane.com

DISTRICT COURT
CLARK COUNTY, NEVADA
APCO CONSTRUCTION, a Nevada Case No.: A571228
corporation, Dept. No.: ~ XIII
| Plaintiff, Consolidated with:

"AS574391; A574792; A577623; A583289;
A587168; A580889; A584730; A589195;
VS. i A595552; A597089; A592826; A589677;

' A596924; A584960,4608717; A608718 and
A590319

GEMSTONE DEVELOPMENT WEST INC., A
Nevada corporation,

Defendant. ORDER GRANTING MOTION
FOR 54(b) CERTIFICATION AND FOR
STAY PENDING APPEAL

AND ALL RELATED MATTERS

Plaintiff APCO Construction’s Motion for 54(b) Certification and for Stay Pending

Appeal on Order Shortening Time having come on for hearing before this Court on June 21,

Page 1 of 3
MAC:05161-019 3434771_1

Case Number: 08A571228

AA 006061




Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING |
10001 Park Run Drive

O 0 N O b W e

N NN N NN N RN N et s e e kel kel ket el bl e
*® ~ [ SV & W N — [l o R ~ (=% W [\ — o

2018, Plaintiff APCQ Construction, being represented by and through its attorney of record,
Cody S. Mounteer, Esq. c;f the law firm of Marquis Aurbach Coffing, and Defendant Zitting
Brothers Construction, Inc., being represented by and through its attorney of record, I-Che Lai,
Esq. of the law ﬁrrn‘ of Wilson, Elser, Moskowitz, Edelman & Dicker LLP; the Court having
reviewed the papers and pleadings on file herein, having heard arguments of the parties, and for
good cause shown; ' |

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that, APCO’s Motion for
NRCP 54(b) Certification is GRANTED;

IT IS FURTHER ORDERED that because no just reason for delay exists, this Court
enters an express direction for thé entry ofl jﬁdgment as to the Finciings of Fact, Conclusions of
Law, and Order Grénting Zitting Brother Construction, Inc.’s Motion for Partial Summary
Judgment, which is hereby certified as final under NRCP 54(b);

IT IS FURTHER ORDERED that because no just reason for delay exists, this Court
enters an express direction for the entry of judgment as to the Order Denying APCO’s Motion
for Reconsideration .of Court’s Order Granting Zitting Brother Construction, Inc.’s Partial
Motion for Summary Judgment, which is hereby certified as final under NRCP 54(b);

IT IS FURTHER ORDERED that because no just reason for delay exists, this Court
enters an express direction for the entry of judgment as to Order Determining Amount of Zitting
Brothers Construction, Inc.’s Attorney’s Fees, Costs, and Prejudgment Interesf, which is hereby
certified as final under NRCP 54(b);

IT IS FURTHER ORDERED that because no just reason for delay exists, this Court
enters an'express direction for the entry the Judgment in Favor of Zitting Brothers Construction,
Inc., which is hereby-is certified as final under NRCP 54(b);

IT IS FURTHER ORDERED that APCO’s Motion for Stay Pending Appeal is also
GRANTED;
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IT IS FURTHER ORDERED that APCO shall have thirty days from notice of entry of

this order to post a bond for the full amount of the Judgment in favor of Zitting Brothers

Construction, Inc., $1,516,723.46, in order to stay these proceedings pending appeal.

ITIS SO ORDERED

ORDER

Dated thls;Z_gday of 3—‘ Vl/ 2018 %

Respectfully submitted by:
MARQUIS AURBACH COFFING

By

DISTRICT COURT WDGE

Jack Chgh Min Juan, Esq.

Nevadd Bar No. 6367
Cody’S. Mounteer, Esq.

Neyada Bar No. 11220

Tom W. Stewart, Esq. .

Nevada Bar No. 14280

10001 Park Run Drive

Las Vegas, Nevada 89145
Attomeys for APCO Constructlon

T
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Electronically Filed
8/8/2018 4:30 PM

Steven D. Grierson
M ar quis Aurbach Coffing CLERﬁi oF THE;COUQ
Jack Chen Min Juan, Esg. '
Nevada Bar No. 6367
Micah S. Echols, Esq.
Nevada Bar No. 8437
Cody S. Mounteer, Esg.

Nevada Bar No. 11220 i i

10001 Park Run Drive Electronically Fllled

L Aug 14 2018 10:21 a.m.
as Vegas, Nevada 89145 Elizabeth A. B

Telephone: (702) 382-0711 Izabe . brown

Facsimile: (702) 382-5816 Clerk of Supreme Court

jjuan@maclaw.com
mechol s@maclaw.com
cmounteer @macl aw.com

-and-

SPENCER FANE LLP
John H. Mowbray, Esg. (Bar No. 1140)
John Randall Jefferies, Esg. (Bar No. 3512)
Mary E. Bacon, Esg. (Bar No. 12686)
300 S. Fourth Street, Suite 950
Las Vegas, NV 89101
Telephone: (702) 408-3411
Facsimile: (702) 408-3401
E-mail:IMowbray @spencerfane.com
RJefferies@spencerfane.com
M Bacon@spencerfane.com

Attorneys for Apco Construction, Inc.
DISTRICT COURT

CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevadg Case No.: A571228
corporation,
Dept. No.:  XllIl
Plaintiff,
V. Consolidated with:

A574391; A574792; A577623; A583289;
A587168; A580889; A584730; A589195;
GEMSTONE DEVELOPMENT WEST, INC., A| A595552; A597089; A592826; A589677;
Nevada corporation, AB96924; A584960; A608717; A608718; an
A590319

Defendant.
SECOND AMENDED NOTICE OF APPEAL

AND ALL RELATED MATTERS

NOTICE IS HEREBY GIVEN that APCO Construction, Inc. (“APCQO”) by and
through its undersigned counsel of record, the law firms of SPENCER FANE LLP and
MARQUIS AURBACH COFFING, appeals to the Supreme Court of Nevada from: (1) the
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Judgment certified as a Final Judgment pursuant to Rule 54(b) with respect to Zittings claims
against APCO on July 30, 2018, attached as Exhibit A. and each and every prior order that
merged into the Final Judgment, including without limitation, (2) the Findings of Fact,
Conclusions of Law, and Order Granting Zitting Brothers Construction, Inc.’s Motion for Partial
Summary Judgment Against APCO Consruction entered on January 2, 2018,' attached as
Exhibit B, (3) the Order Denying APCO Construction, Inc.'s Motion for Reconsideration of
Court's Order Granting Zitting Brothers Construction, Inc.'s Partial Motion for Summary
Judgment entered on January 25, 2018,> attached as Exhibit C, (4) the Order Determining
Amount of Zitting Brothers Construction, Inc.’s Attorney’s Fees, Costs and Prejudment Interest
entered on May 8§, 2018,? attached as Exhibit D, and (5) Zitting Brothers Construction, Inc.'s
Motion In Limine To Limit The Defenses of APCO Construction To The Enforceability of Pay-
If-Paid Provision, entgred on December 5, 20174, attached as Exhibit E.

Dated this 8th day of August, 2018.

MARQUIS AURBACH COFFING

By

Jack Chen Min Juan, Esq.
Nevada Bar No. 6367
Micah S. Echols, Esq.
Nevada Bar No. 8437
. Cody S. Mounteer, Esq.
Nevada Bar No. 11220
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorney(s) for Apco Construction, Inc.

! Notice of Entry of Order was on January 2, 2018.
% Notice of Entry of order was on January 31, 2018.
® Notice of Entry of Order was on May 11, 2018.

* Zitting’s Counsel was to prepare an order, but failed to do so.
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of Marquis Aurbach Coffing and that a
copy of the foregoing SECOND AMENDED NOTICE OF APPEAL was served by
electronic transmission through the E-Filing system pursuant to NEFCR 9, NRCP 5(b)
and EDCR 7.26 or by mailing a copy to their last known address, first class mail, postage

prepaid for non-registered users, on this 8th day of August, 2018, as follows:

1 Counter Claimant: Camco Pacific Construction Co Inc
Steven L. Morris (steve@gmdlegal.com)
Intervenor Plaintiff: Cactus Roese Construction Inc
Eric B. Zimbelman {ezimbelman@peelbrimley.com)
Intervenor Plaintiff: Interstate Plumbing & Air Conditioning Inc
Jonathan S. Dabbleri (dabbieri@sullivanhill.com}
Intervenor: National Wood Products, Inc.'s
Dana Y Kim (dkim@caddenfuller.com)
Richard L Tobler {rititdck@hotmail.com)
Richard Reincke {rreincke@caddenfuller.com)
5. Judy Hirahara (Jhirahara@caddenfuller.com)
Tammy Cortez {tcortez@caddenfuller.com}
Other: Chaper 7 Trustee -
Elizabeth Stephens (stephens@sullivanhill.com?
Gianna Garcia {ggarcia@sullivanhill.com)
Jennifer Saurer (Saurer@sullivanhill.com)
Jonathar Dabbieri (dabbieri@sullivanhill.com)
Plaintiff: Apco Construction
Rosie Wesp {rwesp@madaw.com)
Third Party Plaintiff: E & E Fire Protection LLC
TRACY JAMES TRUMAN {DISTRICT@TRUMANLEGAL.COM)
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Other Service Contacts

"Caleb Langsdale, Esq.” . {caleb@iangsdalelaw.com)
“"Cody Mounteer, Esg.” . {cmounteer@marquisaurbach.com}
"Cori Mandy, Legal Secretary” . {cori.mandy@procopio.com)
"Donald H. Williams, Esq.” . {dwilliams@dhwlawlv.com)
"Marisa L. Maskas, Esq.” . (mmaskas@pezzillolloyd.com)
"Martin A, Uttle, Esq.” . {mal@jovww.com)
"Martn A, Little, Esq.” . (mal@juwww.com)
Saron D. Lancaster . (alancaster®@gerrard-cox.com)
Agnes Wong . iaw@jsuwwucom)
Amanda Armstrong . (aarmstrong@peelbrimley.com)
andrew 1. Kessler . (andrew. kessler@procopio.com)
Becky Pintar . {bpintar@agit.com}
Benjamin D, Johnson . {(ben.johnson@btjd.com)
Beverly Roberts . {broberts@trumaniegal.com)
Brad Slighting . {bslighting@diplaw.com)

Caleb Langsdale . {Caleb@Langsdalelaw.com)

Calendar . {calendar@litigationservices.com}

Cheri Vandermeulen . (cvandermeulen@dickinsonwright.com}

Christine Spencer . {cspencer@dickinsonwright.com)

Christine Taradash . (CTaradash@maazlaw.com)

Cindy Strmmons . {csimmons@diplaw.com)

Courtney Peterson . (cpeterson@maciaw.com)

Cynthia Kelley . {(ckelley@nevadafirm.com)

Dana ¥, Kim . (dkim@caddenfuller.com}

David 1. Merrill . {(david@djmerrillpc.com}

David R. Johnson . {dichnson®@watttieder.com)

Debbie Holloman . {dholioman@jamsadr.com)

Debbie Rosewall . (dr@juww.com)

Debra Hitchens . {dhitchens@maazlaw.com]

Depository . (Depository@litigationservices.com)

District filings . (district@trumaniegal.com)

Donna Wolfbrandt . (dwolfbrandt@dickinsenwright.com}

Page 4 of 6

MAC:05161-019 3481534 _2 8/8/2018 4:01 PM

AA 006067




Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive

S 0O 0 N N B R W e

NN N NN N N NN e e e e e e e ped el e
0w NN A A W= O Y NN N Y DR W e

Douglas D. Gerrard . (dgerrard@®gerrard-cox.com)
E-File Desk . (EffleLasvVegas@wilsonelsencom)
Elizabeth Martin {em®@juww.com}
Eric Dobberstein | {édobbémt&iu@dickénsonwﬁght,wm)
Eric Zimbelman . {ezimbelman@peelbrimiey.com)
Erica Bennett . (e.bennett@kempiones.com)
Floyd Hale . (fhale®floydhale.com}
George Robinson . (grebinson@pezzillotoyd.com)
Glenn F. Meier . (gmeier@nevadafirm.com}
Gwen Rutar Mullins | {grm@h2iaw.com}
Hrustylk Nicole . {Micole.Hrustyk@wilsonelser.com)
I-Che Lai . (I-Che.Lai@wilsonelser.com)}
Jack Juan . (Jjvan@marquisaurbach.com)
Jennifer Case . {jcase®maclaw.com)
Jennifer MacDonald.. (imacdonald@watitiedern.com)
Jennifer R, Uovyd . (Jlloyd@pezzillolioyd.com)
Jineen DeAngelis . {jdeangelis@foxrothschild.com)
Jorge Ramirez . (Jorpe.Ramirez@wilsonelser.com}
Kathleen Morris . {(kmorris®@mcedonaldcarano.com)
Kaytlyn Bassett . (kbassett@gerrard-cox.com)
Kelly McGee . (kom@juww.com)
Kenzie Dunn . (kdunn@btid.cony)
Lani Maile . {Lani.Maile@wilsonelser.com)
Legal Assistant . {rriegalassistant@rockeriaw.com}
Linda Compton . {Jcompton@gglts.com}
Marie Ogella . {mogella@gordonrees.com)
Michael R. Ernst . {mre@juww.com)
Michael Rawlins . (mrawlins@rookerlaw, com’
Pamela Montgomery . (pym@kempjones.com)
Phillip Aurbach . {paurbach@maclaw.com)
Rachel E. Donn , (rdonan@nevadafirm.com}
Rebecca Chapman . {rebecca.chapman@procopio.com}

Receptionist . {Reception@nvbusinesslawyers.com)

Page 5 of 6

MAC:05161-019 3481534 _2 8/8/2018 4:01 PM

AA 006068




Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive

S 0O 0 NN N bW =

fo—y

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Renee Hoban . {rhoban@nevadafirm.com}
Richard 1. Dreitzer . {rdreitzer@foxrothschild.com)
Richard Tobler . (ritltdck@hotmail.com?}

Rosey Jeffrey . (rieffrey@peelbrimley.com}
Ryan Bellows , {rbellows@mcdonaldcarano.com)
S. Judy Hirahara . (Jhirahara@caddenfuller.com)
Sarah 4. Mead . {sam@juww.com}

Steven Morris . {(steve@gmdiegal.com}

Tanuny Cortez . (tcortez@caddenfuller.com)
Taylor Fong . (tffong@marquisaurbach.com)
Terri Hansen . (thansen@peelbrimley.com)
Timother E, Salter . (tim.salter@procopio.com}

Wade B. Gochnour . {wbag@h2law.com} {\

an
Cof

Page 6 of 6

employee of Marquis Aurbach

g

MAC:05161-019 3481534 _2 8/8/2018 4:01 PM

AA 006069




Exhibit A

AA 006070



RECEIWVED

MARQUIS AURBACH COFFING
10001 Park Run Drive

JUL 20 208

Las Vegas, Nevada 89145

(702) 382-0711 FAX: (702) 382-5816
J—h
W

[y

P
HOWN = O

T COURT DEPT# 13
NN NN N NN RN N = m m e
® I &6 4 A O RN =~ S v ® 9 &

DISTRIC

- - 7 D RV N

Electronically Filed
7/30/2018 3:33 PM

Steven D. Grierson
Marquis Aurbach Coffing : CLERK OF THE COURY,
Jack Chen Min Juan, Esq. ' gt , i Lt
Nevada Bar No. 6367 Dt
Cody S. Mounteer, Esq. - :
Nevada Bar No. 11220
Tom W. Stewart, Esq.
Nevada Bar No. 14280
10001 Park Run Drive
Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
jjuvan@maclaw.com
cmounteer@maclaw.com -
Attorneys for APCO Construction

-and-

SPENCER FANE LLP '

John H. Mowbray, Esq. (Bar No. 1140)
John Randall Jefferies, Esq. (Bar No. 3512)
Mary E. Bacon, Esq. (Bar No. 12686)
300 S. Fourth Street, Suite'700

Las Vegas, NV 89101

Telephone: (702) 408-3411

Facsimile: (702) 408-3401
E-mail:JMowbray@spencerfane.com
Rlefferies@spencerfane.com
MBacon@spencerfane.com

DISTRICT COURT
CLARK COUNTY, NEVADA
APCO CONSTRUCTION, a Nevada Case No.: AS571228
corporation, Dept. No.: = XIII
Plaintiff, Consolidated with:

"A574391; A574792; A577623; A583289;
A587168; A580889; A584730; A589195;
vs. | ' AS595552; A597089; A592826; A589677,

' A596924; A584960;4608717; A608718 and
A590319

GEMSTONE DEVELOPMENT WEST, INC., A
Nevada corporation,

Defendant. ORDER GRANTING MOTION
FOR 54(b) CERTIFICATION AND FOR
STAY PENDING APPEAL

AND ALL RELATEi) MATTERS

Plaintiff APCO Construction’s Motion for 54(b) Certification and for Stay Pending

Appeal on Order Shortening Time having come on for hearing before this Court on June 21,
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2018, Plaintiff APCQ Construction, being represented by and through its attorney of record,
Cody S. Mounteer, Esq. (;f the law firm of Marquis Aurbach Coffing, and Defendant Zitting
Brothers Construction, Inc., being represented by and through its attorney of record, I-Che Lai,
Esq. of the law firm of Wilson, Elser, Moskowitz, Edelman & Dicker LLP; the Court having
reviewed the papers and pleadings on file herein, having heard arguments of the parties, and for
good cause shown; |

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that, APCO’s Motion for
NRCP 54(b) Certification is GRANTED;

IT IS FURTHER ORDERED that because no just reason for delay exists, this Court
enters an express direction for the entry of‘ judgment as to the Findings of Fact, Conclusions of

Law, and Order Granting Zitting Brother Construction, Inc.’s Motion for Partial Summary

Judgment, which is hereby certified as final under NRCP 54(b);

IT IS FURTHER ORDERED that because no just reason for delay exists, this Court
enters an express direction for the entry of judgment as to the Order Denying APCO’s Motion
for Reconsideration .of Court’s Order Granting Zitting Brother Construction, Inc.’s Partial
Motion for Summary Judgment, which is hereby certified as final under NRCP 54(b);

IT IS FURTHER ORDERED that because no just reason for delay exists, this Court
enters an express direction for the entry of judgment as to Order Determining Amount of Zitting
Brothers Construction, Inc.’s Attorney’s iFees, Costs, and Prejudgment Interesi, which is hereby
certified as final under NRCP 54(b);

IT IS FURTHER ORDERED that because no just reason for delay exists, this Court
enters an express direction for the entry the Judgment in Favor of Zitting Brothers Construction,
Inc., which is hereby is certified as ﬁnal’ under NRCP 54(b); '

IT IS FURTHER :_ORDERED that APCO’s Motion for Stay Pending Appeal is also
GRANTED;
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IT IS FURTHER ORDERED that APCO shall have thirty days from notice of entry of

this order to post a bond for the full amount of the Judgment in favor of Zitting Brothers

Construction, Inc., $1,516,723.46, in order to stay these proceedings pending appeal.

ITIS SO ORDERED

ORDER

Dated thls'z_gday of vg;'/V)/ 2018

Respectfully submittéd by:'
MARQUIS AURBACH COFFING

DISTRICT COURT JWDGE

xz/%zé\\

Jack Chgh Min Juan, Esq.

Bar No. 6367

Cody’S. Mounteer, Esq.

Neyada Bar No. 11220

Tom W. Stewart, Esq. .

Nevada Bar No. 14280

10001 Park Run Drive

Las Vegas, Nevada 89145
Attorneys for APCO Construction
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1/2/2018 6:01 PM
Steven D. Grierson

CLERK OF THE CO ]
NEO . N pgﬂ'«-ﬁ Lanass Lot

JORGE A. RAMIREZ, ESQ.
Nevada Bar No. 6787

I-CHE LAI ESQ.

Nevada Bar No. 12247

WILSON, ELSLR MOSKOWITZ EDELMAN & DICKER LLP
300 South 47 Street, 11" Floor
Las Vegas, NV 89101-6014
Telephone: (702) 727-1400
Facsimile: (702) 727-1401
Jorge.Ramirez{@wilsonelser.com
I-Che.Lai@wilsonelser.com
Attorneys for Lien Clamant,
Zitting Brothers Construction, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada CASE NO. A571228
corporation, DEPT. NO. Xill

Plaintiff, Consolidated with:

AS574391; A574792; A577623; A583289;

vs. A587168; A580889; A584730; A589195;
AS595552; A597089; A592826; A589677,
GEMSTONE DEVELOPMENT WEST, INC., | A596924; A584960; A608717; A608718; and
a Nevada corporation, AS590319

Defendant.

Hearing Date: November 16, 2017
AND ALL RELATED MATTERS Hearing Time: 9:00 a.m.

NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER
GRANTING ZITTING BROTHERS CONSTRUCTION, INC.’S MOTION FOR PARTIAL
SUMMARY JUDGMENT AGAINST APCO CONSTRUCTION

PLEASE TAKE NOTICE that an Order was entered in the above entitled action on the 29t

day of December, 2017, ﬁe and correct copy of which is attached hereto.

Dated this__ £~ ~__ day of January, 2018.
WILSON, ELSER, MOSKOWITZ,
EDEL AN & DICKER LLP

<Jorgc A. Ram:rez Esq
he Lai, Esq.
th Fourth Street, 11th Floor

Las Vegas, Nevada 891 01
Artorneys for Lien Clamant,
Zitting Brothers Construction, Inc.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of WILSON ELSER MOSKOWITZ

EDELMAN & DICKER LLP, and that on this ¢/ "”“‘Jday of /}@W«»&V 2017, 1 served a true

and correct copy of the foregoing document as follows:

[]

<

O d

1236578v.2

by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada;

via electronic means by operation of the Court’s electronic filing system, upon each
party in this case who-is registered as an electronic case filing user with the Clerk;
and pursuant to Rule 9 of the N.E.F.C.R.

via hand-delivery to the addressees listed below;
via faosimile;

by transmitting via email the document listed above to the email address set forth
below on this date before 5:00 p.m.

N ek "

‘An Employee of
WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP

w2
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JORGE A, RAMIREZ, ESQ

Nevada Bar No, 6787

I-CHE LAI ESQ.

Nevada Bar No, 12247

WILSON, ELSER M &?KOWITZ, EDELMAN & DICKER LLP

300 South 4™ Street, 11¥ Floor

I.as Vegas, NV 89101-6014

Telephone: (702) 727-1400

Facsimile: (702) 727-1401

Jor .Ramirez@wilsonelser.com
e.Lai@wilsonelser.com

Altomeys or Lien Clamant,

Zitting Brothers Construction, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada CASE NO. A571228
corporation, DEPT. NO. XII1

Plaintiff, Consolidated with:

AS574391; A574792; AST7623; A583289;

vs. AS587168; A580889; A584730; A589195;
A595552; A597089; A592826; AS89677;
GEMSTONE DEVELOPMENT WEST, INC., | A596924; A584960; A608717; A608718; and
a Nevada corporation, AS590319

Defendant.

Hearing Date: November 16, 2017
AND ALL RELATED MATTERS Hearing Time: 9:00 am.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER GRANTING ZITTING
BROTHERS CONSTRUCTION, INC.’S MOTION FOR PARTIAL SUMMARY
JUDGMENT AGAINST APCO CONSTRUCTION

On November 16, 2017, this Court heard Zitting Brothers Construction, Inc.’s Motion for
Partial Summary Judgment Against APCO Construction, Jorge A. Ramirez and 1-Che Lai of Wilson
Elser Moskowitz Edelman & Dicker, LLP appeared at the hearing for Zitting Brothers Construction,
Inc. (“ZBCI™). John Randall Jefferies of Spencer Fane LLP and Cody S. Mounteer of Marquis
Aurbach Coffing appeared for APCO Construction, Inc. (“*APCQ™). Having considered ZBCI’s
motion, the pleadings and papers filed in this case, and oral arguments of counsel, this Court makes
the following findings of fact and conclusions of law.

/
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~ FINDINGS OF FACT
A.  APCO’s Subcontract with ZBCI

1. Around September 6, 2007, Gemstone Development West, Inc. (“Gemstone’™) and
APCO entered into the ManhattanWest — General Construction Agreement for GMP (“Prime
Contract”). Under the Prime Contract, APCO would serve as the general contractor for the
ManhattanWest mixed-use development project located at the following Assessor’s Parcel Numbers
in Clark County, Nevada: 163-32-101-003, 163-32-101-004, 163-32-101-005, 163-32-101-010, and
162-32-101-014 (the “Project™). ‘

2. Around November 17, 2007, APCO and ZBCI entered into a Subcontract Agreement
(“Subcontract™). Under the Subcontract, ZBCI would provide framing materials and labor for the
Project.

3. The Subcontract requires APCO to pay ZBCI 100% of the value of the work
completed on a periodic basis——less 10% retention of the value (the “Retention’)—only after APCO
receives actual payments from Gemstone.

4. The Subcontract requires APCO to pay ZBCI the Retention amount for each building
of the Project upon (a) the completion of each building; (b) Gemstone’s approval of ZBCI's work on
the completed building; (c) APCO’s receipt of final payment from Gemstone; (d) ZBCI’s delivery to
APCO all “as-built drawings for [ZBCI]'s scope of work and other close out documents”; and (e)
ZBCI’s delivery to APCO a release and waiver of claims from ZBCI’s “labor, materials and
equipment su}ﬁpliers, and subcontractors providing labor, materials[,] or services to the Project....”
The Subcontract deems work on a building to be “complete” as soon as “drywall is completed” for
the building,

5. Alternatively, if the Prime Contract is terminated, the Subcontract requires APCO to
pay ZBCI the amount due for ZBCY’s completed work after receipt of payment from Gemstone.

6. The conditions precedent of the Subcontract requiring APCO’s payment only upon
receipt of payment frc;m Gefnstone are colloquially known as “pay-if-paid provisions.”

7. The Subcontract only allows APCO to terminate—with written notice to ZBCI and

with cause—the Subcontract for non-performance,

2
1236578v.2

AA 006078




O e 3 & B W N e

RN NN N NN N R
%2 A AP LN O D ®OEe RO R DS

3. If any party to the Subcontract “institute[s] a lawsuit ... for any cause arising out of
the Subcontract...,” the Subcontract expressly authorizes the prevailing party to recover “all costs,
attorney’s fees[,] and any other reasonable expenses incurred” in connection with the lawsuit, The
Subcontract does not provide a rate of interest that would accrue on the amount owed under the
Subcontract.

9, If any term of the Subcontract is void under Nevada law, the Subcontract expressly
provides that the void term would not affect the enforceability of the remainder of the contract,

B. ZBCI’s Work under the Subcontract

10. Around November 19, 2007, ZBCI began its scope of work under the Subcontract.

11. The Prime Contract was terminated in August 2008, and the Project had shut down on
December 15, 2008, APCO never provided ZBCI with a written notice of termination with cause for
non-performance.

12, Priorto the Project’s shutdown, ZBCI submitted written requests to APCO for change
orders valued at $423,654.85. APCO did not provide written disapproval of those change orders to
ZBCI within 30 days of each request.

13. Also prior to the Project’s shutdown, ZBCI had completed its scope of work on
Buildings 8 and 9 of the Project, including work on the change orders, without any complaints on the
timing or quality of the work. ZBCI had submitted close-out documents for its work, including
release of claims for ZBCI's vendors. The value of ZBCI’s completed work amounted to
$4,033,654.85.

14,  Atthe ‘time c;f the Project’s shutdown, the drywall was completed for Buildings 8 and

15, To date, ZBCI had only received $3,282,849.00 for its work on the Project. ZBCI had
completed work in the amount of $347,441.67 on the change orders and $403,365.49 of the

Retention—totaling $750,807.16— which remains unpaid.
16, ZBCl demaﬁded APCO pay the $750,807.16 still owed on the coniract. However,

APCO refused to do so, causing ZBCI to initiate proceedings to recover the requested amount.

<3
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1 to satisfy conditions precedent barred ZBCI's breach of contract claim.

C. Procedural History

17.  On January 14, 2008, ZBCI served its Notice of Right to Lien to APCO and
Gemstone via certified mail.

18. On December 5, 2008, ZBCI served its Notice of Intent to Lien to APCO and
QGernstone via certified mail.

19. On December 23, 2008, ZBCI recorded its Notice of Lien on the Project with a lien
amount of $788,405.41 and served this document on APCO and Gemstone via certified mail on
December 24, 2008.

20. On April 30, 2009, ZBCI filed a complaint against Gemstone and APCO and a Notice
of Lis Pendens. The complaint alleged 6 claims: (a) breach of contract, (b) breach of implied
covenant of good faith and fair dealing, (¢) unjust enrichment, (d) violation of Chapter 108 of the
Nevada Revised Statutes, (e) claim for priority, and (f) violation of Chapter 624 of the Nevada
Revised Statutes. ,

21. On June 10,v 2009, APCO answered ZBCI's complaint. APCO’s answer alleged 20
affirmative defenses, including the tenth affirmative defense alleging that APCO’s obligation to

ZBCI had been satisfied or excused and the twelfth affirmative defense alleging that ZBCI’s failure

22, Around June 16, 2009, ZBCI provided a Notice of Foreclosure of Mechanic’s Lien,
and this notice was pgblished in accordance with Nev. Rev. Stat. 108.239.

23. On April 7, 2010, ZBCI recorded its Amended Notice of Lien with a lien amount of
$750,807.16 and served this document on APCO and Gemstone via certified mail around the same
date,

24, APCO does not dispute that ZBCI complied with all requirements to create, perfect,
and foreclose on its lien under Chapter 108. .

25. On Apfil 29; 2010, APCO responded to ZBCI's interrogatories that requested, infer
alia, APCO’s explanation for refusing payment to ZBCI and APCO’s grounds for the tenth and
twelfth affirmative defenses. ZBCI had sent those interrogatories to obtain more details about

APCO's defenses against ZBCI’s complaint and to narrow the issues for discovery and trial.

v
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APCO’s interrogatory responses indicated that APCO would rely solely on the enforceability of the
pay-if-paid provision in the Subcontract to excuse payment to ZBCI.

26.  On April 23, 2013, this Court authorized the sale of the Project free and clear of all
liens, including liens arising under Chapter 108 of the Nevada Revised Statutes. The sale resulted in
the distribution of theventire‘ net proceeds from the sale to Scott Financial Corporation (the “Lender™)
upon the Nevada Supreme Court’s determination that the Lender’s claiin to the net proceeds is
superior to the Chapter 108 lien claimants’ claim,

27. On April 12, 2017, ZBCI served APCO with a set of interrogatories that are similar to
the ones served in 2010. This set of interrogatories again requested, inter alia, APCO’s explanation
for refusing payment to ZBCl and APCO’s grounds for the tenth and twelfth affirmative defenses.
ZBCI sent those interrogatories to confirm APCO’s prior discovery responses on APCO’s defenses
against ZBCI’s complaint.

28. 'On May 12, 2017, APCO responded to ZBCI’s interrogatories that again indicated
APCO’s sole reliance on the enforceability of the pay-if-paid provision in the Subcontract to excuse
payment to ZBCI.

29. On June 5, 2017, ZBCI deposed APCO’s Nev. R. Civ, P. 30(b)(6) witness regarding
APCO’s affirmative defenses. At the deposition, APCO’s Nev. R. Civ. P. 30(b)(6) witness declined
to update APCO’s interrogatory responses and re-affirmed APCO’s sole teliance on the
enforceability of the pay-if-paid provision to excuse payment,

30. On July 19, 2017, ZBCI deposed APCO’s Nev. R. Civ. P. 30(b)(6) witness regarding
topics pertaining to APCO’s accounting for the Project. At the deposition, APCO’s Nev. R, Civ. P.
30(b)(6) witness again declined to updé.te APCO’s interrogatory responses.

31 APCO did not supplement its discovery responses prior to the June 30, 2017
discovery cutoff.

32. On July 31, 2017 and after the close of discovery, ZBCI moved for summary
judgment against APCO on ZBCI’s breach of contract and Nev. Rev. Stat. 108 claim——setting forth
ZBCI’s prima facie case for those claims and addressing the enforceability of the pay-if-paid

provision in the Subcontract.
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33, On August 21, 2017, APCO filed its opposition to ZBCI’s motion, arguing—for the
first time~—other grounds for refusing payment of the amount owed to ZBCI. ZBCI objected to the
admissibility of the evidence in support of APCO’s opposition.

34.  APCO’s refusal to pay ZBCI the amount owed under the Subcontract had compelled
ZBCI to incur attorney’s fees and costs to collect the amount owed,

CONCLUSIONS OF LAW
A, Burden of Proof

i. Summary judgment is appropriate “when the pleadings, depositions, answers to
interrogatories, admissions, and affidavits, if any, that are properly before the court demonstrate that
no genuine issue of material fact exists, and the moving party is entitled {o judgment as a matter of
law.” Cuzze v. Univ. & Cmiy. Coll. Sys. of Nevada, 123 Nev. 598, 602, 172 P.3d 131, 134 (2007).

2. Asg the party moving for summary judgment, ZBCI bears the initial burden of
production to show the absence of a genuine issue of material fact. Id. ZBCI also bears the burden of
persuasion at trial on its breach of contract and Chapter 108 claims and therefore must present
evidence that would entitle it to a judgment as a matter of law on those two claims in the absence of
contrary evidence. See id.

B. APCO’s Breach of the Subcontract

3. To establish a breach of contract under Nevada law, ZBCI must provide admissible
evidence of (1) the existence of a valid contract, (2) a breach by APCO, and (3) damage as a result of
the breach, See Richardson v. Jones, 1 Nev. 405, 408 (1865). In this case, this Court concludes that
ZBCI has presented sufficient admissible evidence on all elements of a breach of contract.

4, The Subcontract between the respective parties is a valid contract, However, as
discussed in this Court’s separate decision regarding the enforceability of the Subcontract’s “pay-if-
paid provisions,” the pay-if-paid provisions are against public policy and are void and unenforceable
under Nev. Rev, Stat. 624.628&3}. The remaining terms of the Subcontract remain enforceable.

5. Nev. Rev. Stat. 624.626(3) automatically approves written requests for change orders
unless the higher-tiered contractor denies the requests in writing within 30 days after the lower-tiered

contractor submits the requests. Here, this Court concludes that because ZBCI did not receive any

-6-
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written denials of its change order requk:sts within 30 days of request, ZBCI’s change order requests
amounting to $347,441.67 were approved by operation of law, ZBCI is therefore entitled to payment
in the amount of $347,411.67 for all of the change orders submitted,

6. Under Nevada law, compliance with a valid condition precedent requires only
substantial performance. See, e.g., Laughlin Recreational Enterprises, Inc. v. Zab Dev. Co., Inc., 98
Nev. 285, 287, 646 P.2d 555, 556-57 (1982). ZBCI proved at least substantial compliance with the
conditions precedent for payment of the Retention, entitling ZBCI to payment of $403,365.49 for the
Retention.

7. Alternatively, by the very terms of the Subcontract itself, the termination of the Prime
Contract automatically entitles ZBCI to payment of $403,365.49 for the Retention and $347,441.67
for the completed work on the change orders, This Subcontract language—exclusive of the void pay-
if-paid provisions—coincides with a prime contractor’s obligations to pay its subcontractors
pursuant to Nev. Rev. Stat. 624.626(6).

8. APCQ breached the Subcontract by refusing to pay ZBCI all of the amount owed for
the Retention and the change orders, and as a result ZBCI is entitled to judgment on its Complaint as
a matter of law. This gives rise to $750,807.16 in damages, exclusive of attorney’s fees, costs, and
intcrést.

C, ZBCY's Nev. Rev. Stat. 108 Claim

9. There is no dispute that ZBCI complied with the requirements for enforcing its lien
rights under Chapter i08 of the Nevada Revised Statutes.

10.  Nev. Rev. Stat. 108.239(12) entitles ZBCI to a “personal judgment for the residue
against” APCO,

i1 Because ZBCI did not receive any of the proceeds from the Nev. Rev. Stat, 108 sale
of the Project, there is no genuine issue that ZBCI is entitled to a personal judgment under Nev. Rev.
Stat. 108,239 against APCO for $750,807.16 as the lienable amount, plus any reasonable attorney’s

fees, costs, and statutory interest that the Court may award.

T
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D. Preclusion of APCO’s Defenses

12, This Court has considered APCO’s arguments in response to ZBCI's motion for
summary judgment and concluded that the arguments have no merit.

13, As discussed above, the pay-if-paid provisions in the Subcontract is unenforceable
and therefore cannot excuse APCO’s payment of the amount owed to ZBCL

14.  If APCO wanted to assert other grounds for refusing payment to ZBCJ, Nev. R. Civ,
P. 26(e)(2) required APCO to seasonably amend its prior interrogatory responses to include grounds
for refusal other than the enforceability of the pay-if-paid provision. Pursuant to Nev. Rev. Stat.
37(c)(1) and Pizarro-Ortega v. Cervantes-Lopez, 133 Nev. Adv. Op. 37, 396 P.3d 783, 787 (2017),
APCO’s failure to seasonably amend precludes APCO from asserting any other defenses “at a trial,
at a hearing, or on a motion” unless APCO substantially justifies this failure or such failure is
harmless to ZBCIL

15, The facts of this case are clear and uncontested. APCO was aware of its alleged
grounds for refusing payment of the $750,807.16 owed to ZBCI before ZBCI filed its complaint
against APCO. APCO coﬁld have asserted its other defenses, other than its belief in the
enforceability of the pay-if-paid provision, at the time it served its April 29, 2010 responses to
ZBCP’s interrogatories. In any event, several extensions to discovery were granted in this case even
up to a few weeks before dispositive motions were filed. APCO had ample opportunities to
seasonably amend or supplement its discovery responses to assert additional defenses against paying
ZBCI the amount bwea under the Subcontract.

16. Yet, APCO failed to explain why during the seven years of litigation between APCO
and ZBCI, it did not disclose any defenses other than its belief in the enforceability of the pay-if-paid
provision. For example, APCO did not explain its decision to omit the other defenses in its April 29,
2010 responses to ZBCI’s interrogatories and May 12, 2017 responses to ZBCI's interrogatories.
APCO also did not explain why it did not amend or supplement its discovery responses with the
other defenses during discovery.

17. ZBCI reasonably relied on APCO’s interrogatory responses to formulate its litigation

plan, which included decisions to avoid certain discovery. For example, ZBCI limited its discovery

-8-
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to taking APCO’s Nev. R. Civ. P. 30(b)(6) depositions with truncated questioning. ZBCI also filed
its motion for summary judgment that focused on the enforceability of the pay-if-paid provisions.

18. By raising defenses other than the enforceability of the pay-if-paid provisions for the
first time in its opposition to ZBCI’s motion for summary judgment, APCOQ has prejudiced ZBCI.
The late defenses have prevented ZBCI from conducting discovery at a time when relevant
information is available and fresh in witnesses’ mind. APCO’s prejudicial actions also forced ZBCJ
to incur time and costs to conduct discovery based on incomplete information.

19, APCQ’s late defenses are not justified and are extremely prejudicial to ZBCI. Those
defenses are now too little, too late. Under Nev. R. Civ. P. 37(c)(1), APCO cannot introduce any
evidence 10 support any defenses against ZBCD’s claims because its prejudicial discovery responses
only claimed that it relied on the void pay-if-paid provisions,

20. Due to the preclusion of the other defenses, ZBCI’s evidentiary objections regarding
those defenses are moot.

21. ZBCI is entitled to judgment on its breach of contract claim and its Nev, Rev. Siat,
108 claims as a matter of law.,

E. Attorney’s Fees, Costs, and Interest

22.  ZBCI is the prevailing party under the Subcontract and the prevailing lien claimant
under Nev, Rev, Stat, 108.237(1).

23. Under the Subcontract, ZBCI is entitled to an award of interest, reasonable attorey’s
fees, and costs incurred to collect the amount owed to ZBCIL.

24, Under Nev. Rev. Stat. 108.237(1), ZBCI is also entitled to the cost of preparing and
recording the notice of lien, the costs of the proceedings, the costs for representation of the lien
claimant in the proceedings, and any other costs related to ZBCI’s efforts to collect the amount owed
against APCO. This includes, without limitation, attorney’s fees and interest.

25. Nev. Rev. Stat. 108.237(2)(b) provides the calculation of the interest that accrues
under the amount awarded under Nev. Rev. Stat, 108.237(1). This interest is equal to the prime rate
at the largest bank in Nevada, as ascertained by the Commissioner of Financial Institutions, on

January 1 or July 1, as the case may be, immediately preceding the date of judgment, plus 4 percent,

9.
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on the amount of the lien found payable. The rate of interest must be adjusted accordingly on each
January 1 and July 1 thereafter until the amount of the lien is paid,

26. Interest is payable from the date on which the payment is found to have been due,
which would be December 15, 2008 in this case. Interest will accrue on the lienable amount,
atforney’s fees, and costs until the entire amount is paid.

ORDER

THEREFORE, IT IS HEREBY ORDERED that ZBCl's Mbtion for Partial Summary
Judgment Against APCO Construction is GRANTED in its entirety.

IT IS FURTHER ORDERED that ZBCI is awarded $750,807.16 (the “Award”) on its First
Cause of Action (Breach of Contract) and Fourth Cause of Action (Foreclosure of Mechanic’s Lien).

IT IS FURTHER ORDERED that ZBCP’s remaining claims—Second Cause of Action
(Breach of Implied Covenant of Good Faith & Fair Dealing), Third Cause of Action (Unjust
Enrichment or in the Alternative Quantum Meruit), and Seventh Cause of Action (Violation of NRS
624)--are moot. _

| IT IS FURTHER ORDERED that ZBCl is awarded attorneys’ fees and costs incurred in
connection with this litigation.

IT IS FURTHER ORDERED that interest shall accrue on the unpaid amount of the Award
from ZBCI’s complaint was filed, which was April 30, 2009, to the date the entire amount is paid.

IT IS FURTHER QRDERED that ZBCI has 30 days from the date of this order to submit a
memorandum setting forth its attorney’s fees and costs.

IT IS FURTHER ORDERED that APCO has 30 days afier service of the memorandum to
submit a response.

IT IS thRTHER ORDERED that ZBCI has 10 days after APCQO’s response to submit a
reply to the response.

ITIS FURTﬁER O.RDERED that this Court will address the sole issue of whether ZBCl is

entitled to attorney’s fees and costs set forth in the memorandum at a hearing before this Court on

Sﬂiwvw& s , 2018 at 2«-'02/ a.m.
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IT IS FURTHER ORDERED that this Court will enter final judgment on ZBCI claims
upon a decision on the fees and costs—consistent with this Findings of Fact, Conclusions of Law,
and Order

IT IS FURTHER ORDERED that the trial on ZBCI's complaint and all pending hearings
associated with ZBCI's complaint are vacated.

IT IS SO ORDERED.

£
Dated this 2 Q day of December,

Respectfully submitted by:

»

Nt

Jorge A, Ramirez, Esq.

1-Che Lai, Esq.

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
300 South Fourth Street, 11th Floor

Las Vegas, Nevada 89101

Attorneys for Lien Clamant,

Zitting Brothers Construction, Inc.

Approved as to form and content by:

declined to sign

John H. Mowbray, Esq.

John Randall Jefferies, Esq.

Mary E. Bacon, Esq.

SPENCER FANE LLP

300 South Fourth Street, Suite 700
Las Vegas, Nevada 89101

and

Cody S. Mounteer, Esq.

MARQUIS AURBACH COFFING
10001 Park Run Drive

Las Vegas, Nevada 89145

Attorneys for APCO Construction, Inc.
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&3 by
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IT IS HEREBY ORDERED that APCO’s Motion for Reconsideration of Court’s Order

Wtion for Summary Judgment is denied.

Granting Zitting Brothers Construction, Inc.’s Partia

. P
Dated this day of January, 2018

Respectfully submitted by:

TN ﬁ/“""\'

Jorge A. Ramirez, Esq.
I-Che Lai, Esq.
ON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
300 South Fourth Street, 11th Floor
Las Vegas, Nevada 89101
Attorneys for Lien Clamant,
Zitting Brothers Construction, Inc.

Approved as to form and content by:

Mary E. Bacon, Esq.

SPENCER FANE LLP

300 South Fourth Street, Suite 700
Las Vegas, Nevada 89101

and

Cody S, Mounteer, Esq.

MARQUIS AURBACH COFFING
10001 Park Run Drive

Las Vegas, Nevada 89145

Attorneys for APCO Construction, Inc.
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Electronically Filed
5/8/2018 1:45 PM
Steven D. Grierson

S CLERK OF THE CO _

JORGE A. RAMIREZ, ESQ.
Nevada Bar No. 6787

I-CHE LAJ, ESQ.

Nevada Bar No. 12247

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
300 South 4" Street, 11" Floor
Las Vegas, NV 89101-6014
Telephone: (702) 727-1400
Facsimile: (702) 727-1401

Jorge Ramirez@wilsonelser.com
I-Che.Lai@wilsonelser.com
Attorneys for Lien Clamant,
Zitting Brothers Construction, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada CASE NO. A571228
corporation, DEPT. NO. X111

Plaintiff, Consolidated with:

. AS74391; AS74792; A577623; A583289;
Vs, AS87168; AS80889; A584730; A589195;
AS595552; A597089; A592826; A589677;
GEMSTONE DEVELOPMENT WEST, INC., | A596924; A584960; A608717; A608718; and

a Nevada corporation, AS590319
Defendant. .
Hearing Date: March 1, 2018
AND ALL RELATED MATTERS Hearing Time: 9:00 a.m.

ORDER DETERMINING AMOUNT OF ZITTING BROTHERS CONSTRUCTION, INC.’S
ATTORNEY’S FEES, COSTS, AND PREJUDGMENT INTEREST

On March 1, 2018, this Court conducted further proceedings on Zitting Brothers
Construction, Inc.’s application for payment of attorney’s fees, costs, and interest. I-Che Lai of
Wilson Elser Moskowitz Edelman & Dicker, LLP appeared at the hearing for Zitting Brothers
Construction, Inc. (“ZBCI”). John Randall Jefferies of Spencer Fane LLP appeared for APCO
Construction, Inc. (“APCO”). Having heard oral arguments of counsel and examined the records of
this case, this Court makes the following findings of fact and conclusions of law:

1. An attorney affidavit in support of ZBCI’s request for attorney’s fees is not required.
Nev. R. Civ. P. 54(d)(2)(C) exempts ZBCI from Nev. R. Civ. P. 54(d)(2)(B)’s requirement for an

attorney affidavit to support an attorney’s fees request because the substantive law at issue in this

ol

Case Number: 0BA571228
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case provides for the recovery of attorney fees. Nevertheless, the evidence submitted with ZBCI’s
memorandum in support of APCO’s payment of attorney’s fees, costs, and interest is an adequate
substitute for the attorney affidavit.
2. The four factors set forth in Brunzell v. Golden Gate Nut. Bank, 85 Nev. 345, 349,

455 P.2d 31, 33 (1969) governs this Court’s determination of a reasonable amount of attorney’s fees
for ZBCL

(1) the qualities of the advocate: his ability, his training,

education, experience, professional standing and skill; (2) the

character of the work to be done: its difficulty, its intricacy, its

importance, time and skill required, the responsibility imposed

and the prominence and character of the parties where they

affect the importance of the litigation; (3) the work actually

performed by the lawyer: the skill, time and attention given to

the work; (4) the result: whether the attorney was successful
and what benefits were derived.

3. These four factors support an award of $176,968.00 in reasonable attorney’s fees.

4, APCO concedes that the first factor favors the award of attorney’s fees,

5. The work of APCO’s counsel for APCO in this case likely benefits ZBCI in its
pursuit of its claims against Gemstone Development West, Inc. and APCO. Under the second and
third Brunzell factors, this favors a reduction of ZBCI’s $213,376.00 attorney’s fees request by
$36,408.00.

6. Given this Court’s full award of ZBCI’s requested prejudgment interest, as discussed
further below, the fourth factor also supports this reduction.

7. APCO does not dispute ZBCI’s request for $8,475.95 in costs. Therefore, the
requested costs are reasonable.

8. Nev. Rev. Stat. 108.237(1) and other statutes governing prejudgment interest does not
contain an exception for abatement of prejudgment interest during a stay of the case. Additionally, |
this Court has not previously issued any orders that would stay the accrual of prejudgment interest.
Instead, authorities from other jurisdictions support the accrual of prejudgment interest during a stay.
Therefore, prejudgment interest on the amount owed to ZBCI continue to accrue during a stay in this

case.
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TH.EREF‘ORE, IT IS HEREBY ORDERED that ZBCI is awarded $176,968.00 in
attorney’s fees,

IT IS FURTHER ORDERED that ZBCI is awarded $8,475.95 in costs.

IT IS FURTHER ORDERED that ZBCI is awarded interest under Nev. Rev. Stat.
108.237(2)(b), which began accruing on April 30, 2009.

ITIS SO ORDERED

Dated this 3= day of‘ﬁqﬁ?ﬁ‘,;ol 8 ’

DISTRICL. COURT JUDGE 7/

.

Respectfully submitted by:

Jorge A. Ramirez, Esq.

I-Che Ljai, Esq.

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
outh Fourth Street, 11th Floor

Las Vegas, Nevada 89101

Attorneys for Lien Clamant,

Zitting Brothers Construction, Inc.

Approved as to form and content by:

John Randall J efferies, Esq

Mary E, Bacon, Esq.

SPENCER FANE LLP

300 South Fourth Street, Suite 700
Las Vegas, Nevada 891 0l

and

Cody S. Mounteer, Esq.

MARQUIS AURBACH COFFING
10001 Park Run Drive

Las Vegas, Nevada 89145

Attorneys for APCQO Construction, Inc.
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11/6/2017 5:16 PM
Steven D. Grierson
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JORGE RAMIREZ, ESQ.
Nevada Bar No. 6787

I-CHE LAL ESQ.

Nevada Bar No. 12247

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
300 South 4™ Street, 11" Floor
Las Vegas, NV 89101-6014
Telephone: (702) 727-1400
Facsimile: (702) 727-1401

Joree. Ramirez@wilsenelser.com
[-Che.Lai@wilsonelser.com
Attorneys for Lien Clamant,
Zitting Brothers Construction, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada CASE NO. A571228
corporation, DEPT. NO. XIII

Plaintiff, Consolidated with:
A574391; A574792; ASTT7623, A583289;
V3. A587168; A580889; A584730; A589195;

1 AS95552; AS97089; AS92826; ASBI6TT;
GEMSTONE DEVELOPMENT WEST, INC.. | £50694; A584960; A608717; A608718; and

a Nevada corporation, AS500319

Defendant.

AND ALL RELATED MATTERS

ZITTING BROTHERS CONSTRUCTION, INC.’S MOTION IN LIMINE TO LIMIT
THE DEFENSES OF APCO CONSTRUCTION TO
THE ENFORCEABILITY OF PAY-IF-PAID PROVISION

Pursuant to EDCR 2.47, Zitting Brothers Construction, Inc. (“Zitting™), a lien claimant,
submits its Motion in Limine to Limit the Defenses of APCO Construction (*APCO”) to the
Enforceability of Pay-if-Paid Provision. Zitting explains the basis for this motion in the

accompanying memorandum of points and authorities, which 1s supported by the attached exhibits,

1221983v.1 AA 006096
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12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

the records of this Court, and any oral arguments that this Court may entertain at the hearing on this

motion.

DATED this 6th day of November, 2017

WILSON ELSER MOSKOWITZ EDELMAN &
DICKER LLP

A\.c/ 7

Jorge Ramirez, Esq.

Nevada Bar No. 6787

[-Che Lai, Esq.

Nevada Bar No. 12247

300 South 4™ Street, 11" Floor
Las Vegas, NV 89101

Telephone: (702) 727-1400
Facsimile: (702) 727-1401
Attorneys for Lien Claimant,
Zitting Brothers Construction, Inc.

NOTICE OF HEARING ON MOTION

Please take notice that Zitting will bring its Motion in Limine to Limit the Defenses of APCO

Construction to the Enforceability of Pay-if-Paid Provision for hearing in Department 13 of the

above-captioned court on November 16, 2017, at 9:00 a.m., or as soon thereafter as this matter may

be heard.
DATED this 6th day of November, 2017

1221985v.1

WILSON ELSER MOSKOWITZ EDELMAN &
DICKER LLP

\. /7

Jorge Ramirez, Esq.

Nevada Bar No. 6787

[-Che Lai, Esq.

Nevada Bar No. 12247

300 South 4™ Street, 11" Floor
Las Vegas, NV 89101

Telephone: (702) 727-1400
Facsimile: (702) 727-1401
Attorneys for Lien Claimani,
Zitting Brothers Construction, Inc.
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DECLARATION OF I-CHE LAIIN SUPPORT OF MOTION IN LIMINE

I, I-Che Lai, declare as follows:

L. [ am an attorney licensed to practice law in the State of Nevada and am an associate
attorney with Wilson, Elser, Moskowitz, Edelman & Dicker LLP, counsel of record for Zitting in the
above-captioned action.

2. [ have personal knowledge of the facts set forth below, except for those facts that are
stated upon information and belief, and as to those matters, 1 believe them to be true. If called upon
to testify, 1 could and would do so truthfully and competently.

3. On November 6, 2017 around 2:00 p.m., I called Mary Bacon, one of APCO’s
attorneys, to discuss Zitting’s proposed motion in limine to exclude all of APCO’s defenses other
than the defense based on the enforceability of the pay-if-paid provision in APCO’s subcontract with
Zitting regarding the Manhattan West Condominiums.

4. [ explained to Ms. Bacon the basis for Zitting’s proposed motion in limine. But Ms.
Bacon did not agree with any limitation on APCO’s defenses at trial. The parties were therefore
unable to resolve the issue to Zitting’s satisfaction.

[ declare under penalty of perjury that the foregoing is true and correct.

MA( ////

I-CHE LAI

Executed on November 6, 2017

1221985v.1 AA 006098




MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

Since the beginning of this case and for more than seven years, APCO remained steadfast to
its sole defense against Zitting’s claims—the enforceability of the pay-if-paid provision (“Pay-If-
Paid Provision™) in APCO’s subcontract with Zitting about the Manhattan West Condominiums
(“Project”™). Notably, APCO repeatedly disclosed this sole defense in its verified responses to
Zitting’s interrogatories and confirmed this in its Rule 30(b)(6) deposition testimony. Zitting
reasonably relied on APCO’s disclosures in formulating its litigation plan, which included decisions
to avoid or limit written discovery, subpoena, and depositions of certain parties.

Seven years later and with discovery closed, APCO now plans to assert additional defenses at
trial, which include the alleged lack of APCO’s or the Project owner’s approval of the unpaid change
orders, Zitting’s alleged performance of certain work outside of Zitting’s contract with APCO, and
Zitting's allegedly unripe claim for the retention amount. There is no explanation for the late
defenses. Allowing the late defenses unfairly prejudices Zitting's trial preparation. With the
substantial passage of time, the new defenses become harder to rebut as memories fade, witnesses
become unavailable, and documents become lost. Therefore, this Court must restrict APCO’s
defense at trial to the enforceability of the Pay-1f-Paid Provision.

II.  EVIDENCE AND ARGUMENTS SOUGHT TO BE PRECLUDED

Zitting seeks to preclude APCO from offering any evidence or arguments challenging
Zitting’s recovery from APCO other than evidence and arguments pertaining to the enforceability of
the Pay-1f-Paid Provision.

III.  RELEVANT BACKGROUND

Around December 23, 2008, Zitting mailed APCO its recorded Notice of Lien because of
APCO’s failure to pay Zitting the amount owed for its work on the Project. (Ex. A.) About five
months later, Zitting filed its complaint against APCO, secking recovery of the amount owed. (Ex.
B)

On April 9, 2010, Zitting disclosed to APCO in verified interrogatory responses that it seeks

payment of $750,807.16, comprising of $347,441.67 in unpaid change orders and $403,365.49 in

4
1221985v.1 AA 006099




unpaid retention amount, exclusive of interest and attorney’s fees. (E.g., Ex. G 5:17-22, 25:10-9))
Zitting also served contention interrogatory to APCO requesting all of APCO’s grounds for not
paying that amount:

INTERROGATORY NO. 6:

State with specificity the reasons that you have not paid Zitting
Brothers the sums for the work, material, and/or equipment that Zitting
Brothers provided for the Project.

(Ex. C 10:14-16.) In its April 29, 2010 verified response to this contention interrogatory, APCO

identified the Pay-1f-Paid Provision as the only ground for refusing payment to Zitting:

RESPONSE TO INTERROGATORY NO. 6:

Pursuant to the terms of the Subcontract any payment to Zitting
Brothers were specifically conditioned upon APCO’s actual receipt of
payment from Gemstone for Zitting Brothers’ work. Moreover, the
Subcontract specifically provides that Zitting Brothers was assuming
the same risk that Gemstone may become insolvent and not be paid for
its work as APCO assumed in entering into prime contract with
Gemstone. Zitting Brothers further agreed that APCO had no
obligation to pay Zitting Brothers for any work performed by Zitting
Brothers until or unless APCO had actually been paid for such work
by Gemstone. To date, APCO had not been paid for the work
performed, including the work performed by Zitting Brothers, In fact,
due to non-payment, APCO exercised its rights pursuant to NRS
Chapter 624 and terminated the prime contract with Gemstone and
further terminated the Subcontract with Zitting Brothers. Discovery is
ongoing; APCO reserves the right to supplement or amend its response
to this Interrogatory as investigation, discovery, disclosure and
analysis continues.

(Id. 10:17-11:5.)
To confirm that APCO is not planning to assert additional defenses, Zitting served the same
interrogatory about seven years later:
INTERROGATORY NO. 6:
State with specificity the reasons why you have not paid Zitting

Brothers the sums for the work, material, and/or equipment that Zitting
Brothers provided for the Project.

(Ex. D 9:1-3.) APCO confirmed by providing the same interrogatory response near the end of

discovery:

1221985v.1 AA 006100




ANSWER TO INTERROGATORY NO. 6:

Pursuant to the terms of the Subcontract any payment to Zitting
Brothers were specifically conditioned upon APCO’s actual receipt of
payment from Gemstone for Zitting Brothers’ work. Moreover, the
Subcontract specifically provides that Zitting Brothers was assuming
the same risk that Gemstone may become insolvent and not be paid for
its work as APCO assumed in entering into prime contract with
Gemstone. Zitting Brothers further agreed that APCO had no
obligation to pay Zitting Brothers for any work performed by Zitting
Brothers until or unless APCO had actually been paid for such work
by Gemstone. To date, APCO had not been paid for the work
performed, including the work performed by Zitting Brothers. In fact,
due to non-payment, APCO exercised its rights pursuant to NRS
Chapter 624 and terminated the prime contract with Gemstone and
further terminated the Subcontract with Zitting Brothers. Discovery is
ongoing; APCO reserves the right to supplement or amend its response
to this Interrogatory as investigation, discovery, disclosure’ and
analysis continues.

(Id. 9:4-16.) On June 5, 2017-—less than 30 days from the close of discovery—APCO, through its
Rule 30(b)(6) deposition testimony, again confirmed that this was the sole ground for refusing
payment to Zitting:
Q. Let’s talk about the lawsuit between APCO and Zitting
Brothers. What is APCO’s position that it did not need to pay
any of the unpaid balance owed to Zitting Brothers under the
subcontract?
A, Throughout our contract it’s stated that if the owners were to
fail or go defunct, that as a group we would all — for lack of a
better word, suffer, I guess. Probably not a good word.
Q. Let me see if | can make it a little easier to say then, Is it fair to
say that the only reasen that APCO claimed that it did not need
to pay Zitting Brothers was the fact that unless Gemstone pays
APCO, Zitting Brothers would not get paid?
A. Yes.
(Ex. E at 40:16-41:4)
Despite limiting its defense against Zitting’s claims to the enforceability of the Pay-1f-Paid
Provision for more than seven years and through the entire discovery, APCO now plans to raise new

defenses for the first time, such as lack of approval for the unpaid change orders, non-contractual

work, and unripe claim for the retention amount. (See Ex. F 3:5-6:20, 8:2-21.)
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IV.  LEGAL STANDARD FOR MOTION IN LIMINE

The Nevada Supreme Court has approved the use of motions in limine in many cases by
recognizing the legitimacy of such pre-trial motion practices and the district court’s authority to rule
on these motions. See, e.g., State ex. Rel Dep't of Highways v. Nevada Aggregates & Asphalt Co., 92
Nev. 370, 551, P.2d 1095 (1996); Bull v. McCuskey, 96 Nev. 706, 615 P.2d 957 (1980}, The decision
to admit or exclude evidence is within the sound discretion of the trial court, Petrocelli v. State, 110
Nev. 46, 52, 692 P.2d 503, 508 (1985). Additionally, Nev. R. Civ. P. 16(c)(3) grants Nevada courts
authority to rule on motions in limine by allowing for adx)ance rulings on admissibility of evidence.

V. ARGUMENT

A. APCO’s discovery conduct restricts APC(Q’s defense to the enforceability of the
Pay-If-Paid Provision,

Since 2010, APCO has repeatedly sworn that the only reason it refused payment of the
amount owed to Zitting was because of the void Pay-H-Paid Provision. Seven years later and after
the close of discovery, APCO has raised additional grounds for refusing payment, such as lack of
approval for the unpaid change orders, non-contractual work, and unripe claim for the retention
amount. (See Ex. F 3:5-6:20, 8:2-21.) These new defenses are improper and subject to exclusion.

APCO’s incomplete discovery responses regarding its defenses preclude APCO from raising
any defenses at trial other than the defense arising from the enforceability of the Pay-1f-Paid
Provision. Nev. R. Civ. P. 33(c) allows a plaintiff to serve contention interrogatories to a defendant,
which are interrogatories requiring answers “involv{ing] an opinion or contention that relates to fact
or the application of law to fact....” See also Nat'l Acad. of Recording Arts & Scis., Inc. v. On Point
Events, LP, 256 F.R.D. 678, 682 (C.D. Cal. 2009) {(addressing the federal counterpart to Nev. R. Civ.
P. 33(c))." Contention interrogatories—such as those asking a “defendant to identify its affirmative
defenses and state the facts supporting these defenses™—are “consistent with Rule 11 of the Federal
Rules of Civil Procedure, which requires parties have some factual basis for their claims and

allegations.” Id. (addressing the federal counterpart to Nev. R. Civ. P. 11) (internal quotation marks

' “Federal cases interpreting the Federal Rules of Civil Procedure are strong persuasive authority, because the Nevada
Rules of Civil Procedure are based in large part upon their federal counterparts.” McClendon v. Colling, 132 Nev. Adv.
Op. 28, 372 P.3d 492, 494 {2016} (internal quotation marks omitted).
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omitted). “[Sjuch interrogatories are helpful in that they may narrow and define the issues for trial
and enable the propounding party to determine the proof required to rebut the responding party's
claim or defense.” Moses v. Halstead, 236 F.R.D. 667, 674 (D. Kan. 2006); see also Kyoei Fire &
Marine Ins. Co., Ltd. v. M/V Mar. Anialya, 248 F.R.D. 126, 157 (S.D.N.Y. 2007). To that end,
Zitting has repeatedly served contention interrogatories to APCO so that it can tailor its discovery
plan and narrow the issues for trial.

Since beginning of this case, Zitting has disclosed that it seeks recovery of $750,807.16,
comprising of $347,441.67 in unpaid change orders and $403,365.49 in unpaid retention amount,
exclusive of interests and attorney’s fees. (E.g., Ex. B 11; Ex. G 5:17-22, 25:10-9.) At the outset of
discovery in 2010, Zitting served contention interrogatory requesting all of APCO’s grounds for not

paying that amount:

INTERROGATORY NO. 6:

State with specificity the reasons that you have not paid Zifting
Brothers the sums for the work, material, and/or cquipment that Zitting
Brothers provided for the Project.

(Ex. C 10:14-16.) In its April 29, 2010 verified response to this contention interrogatory, APCO

identified the Pay-1f-Paid Provision as the only ground for refusing payment to Zitting:

RESPONSE TO INTERROGATORY NO. 6:

Pursuant to the terms of the Subcontract any payment to Zitting
Brothers were specifically conditioned upon APCO’s actual receipt of
payment from Gemstone for Zitting Brothers’ work., Moreover, the
Subcontract specifically provides that Zitting Brothers was assuming
the same risk that Gemstone may become insolvent and not be paid for
its work as APCO assumed in entering into prime contract with
Gemstone. Zitting Brothers further agreed that APCO had no
obligation to pay Zitting Brothers for any work performed by Zitting
Brothers until or unless APCO had actually been paid for such work
by Gemstone, To date, APCO had not been paid for the work
performed, including the work performed by Zitting Brothers. In fact,
due to non-payment, APCO exercised its rights pursuant to NRS
Chapter 624 and terminated the prime contract with Gemstone and
further terminated the Subcontract with Zitting Brothers. Discovery is
ongoing; APCO reserves the right to supplement or amend its response
to this Interrogatory as investigation, discovery, disclosure and
analysis continues.

(Id. 10:17-11:5.)
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To confirm that APCO is not planning to assert additional defenses, Zitting served the same

interrogatory about seven years later:

INTERROGATORY NO. 6:

State with specificity the reasons why you have not paid Zitting
Brothers the sums for the work, material, and/or equipment that Zitting
Brothers provided for the Project.

(Ex. D 9:1-3.) APCO confirmed by providing the same interrogatory response near the end of
discovery:
ANSWER TO INTERROGATORY NO. 6:

Pursuant to the terms of the Subcontract any payment to Zitting
Brothers were specifically conditioned upon APCO’s actual receipt of
payment from Gemstone for Zitting Brothers” work. Moreover, the
Subcontract specifically provides that Zitting Brothers was assuming
the same risk that Gemstone may become insolvent and not be paid for
its work as APCO assumed in entering into prime contract with
Gemstone. Zitting Brothers further agreed that APCO had no
obligation to pay Zitting Brothers for any work performed by Zitting
Brothers until or unless APCO had actually been paid for such work
by Gemstone. To date, APCO had not been paid for the work
performed, including the work performed by Zitting Brothers. In fact,
due to non-payment, APCO exercised its rights pursuant to NRS
Chapter 624 and terminated the prime contract with Gemstone and
further terminated the Subcontract with Zitting Brothers. Discovery is
ongoing; APCO reserves the right to supplement or amend its response
to this Interrogatory as investigation, discovery, disclosure and
analysis continues.

(Id. 9:4-16.) On June 5, 2017—Iless than 30 days from the close of discovery—APCO, through its
Rule 30(b)(6) deposition testimony, again confirmed that this was the sole ground for refusing
payment to Zitting:

Q. Let's talk about the lawsuit between APCO and Zitting
Brothers. What is APCO’s position that it did not need to pay
any of the unpaid balance owed to Zitting Brothers under the
subcontract?

A.  Throughout our contract it’s stated that if the owners were to
fail or go defunct, that as a group we would all - for lack of a
better word, suffer, I guess. Probably not a good word.

Q. Letme seeif I can make it a little easier to say then. Is it fair to
say that the only reason that APCO claimed that it did not need
to pay Zitting Brothers was the fact that unless Gemstone pays
APCO, Zitting Brothers would not get paid?

A, Yes.
0.
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(Ex. E 40:16-41:4.)

If APCO wants to assert other defenses for refusing payment to Zitting, Nev. R. Civ. P.
26{e)(2) requires APCO to amend its prior discovery responses to include those additional defenses.
But APCO has never amended its prior discovery responses nor explained why it did not do so.
During seven years of litigation and the entire discovery, APCO has consistently refused payment
based solely on the Pay-1f-Paid Provision,

APCO’s failure to disclose additional defenses precludes APCO from asserting those
defenses at trial unless there is “substantial justification™ for the failure and “such failure is
harmless....” Nev. R. Civ. P. 37(¢c)(1). The party facing preclusion sanctions bears the burden to
prove that its failure to disclose was substantially justified and did not prejudice the party seeking
sanctions. £.g., Torres v. City of Los Angeles, 548 F.3d 1197, 1213 (9th Cir. 2008). Here, APCO, as
the party facing preclusion sanctions, cannot meet this burden.

First, there is no justification for deviating from defenses discussed in interrogatory
responses and deposition. APCO has never taken any steps to explain the late disclosure of
additional defenses. There is no suggestion that APCO only recently realized that there were other
potential defenses to Zitting’s claim for payment of the unpaid change order and the retention
amount. Nor can there be. Zitting has made it clear since the beginning of this case that it is seeking
such payment. (Ex. B § 11; Ex. G 5:17-22, 25:10-9.) Yet only after the close of discovery does
APCO see fit to disclose its plans to pursue those additional defenses. (See Ex. F 3:5-6:20, 8:2-21.)

Second, it would be highly prejudicial to Zitting for APCO to now argue other grounds for
refusing payment to Zitting. Zitting reasonably relied on APCO’s discovery responses to form its
litigation plan. For example, Zitting did not depose CAMCO and the drywaller for their knowledge
on the progress of the drywall construction for Buildings 8 and 9 of the Project. It also streamlined
APCO’s Rule 30(b)X6) depositions by formulating questions based on APCO’s limited defense.
Learning of the defense only after Zitting had filed its motion for summary judgment placed Zitting
at a distinct disadvantage and constituted unfair surprise.

Had APCO timely identified other grounds besides the enforceability of the Pay-If-Paid

Provision, Zitting would have prepared for APCO’s Rule 30(b)(6) depositions differently, which
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would have included additional questions on Zitting’s unpaid change orders and the retention
amount to APCO’s Rule 30(b)(6) designee for construction-related topics. Zitting would have also
served discovery requests to the drywaller. It would have deposed the owner of the Project, the
drywaller, CAMCO, and specific APCO employees. All of this would have occurred years ago when
witnesses’ memories would have been fresh. “With the passage of time, those facts become harder to
prove [for Zitting] as memories fade and witnesses become unavailable.” See N.L.RB. v. Serv-All
Co., Inc., 491 F.2d 1273, 1275 (10th Cir. 1974). Based on nearly identical facts, a federal court in
Inamed Corp. v. Kuzmak, 275 F. Supp. 2d 1100 (C.D. Cal. 2002}, aff'd, 64 Fed. Appx. 241 (Fed. Cir.
2003) has precluded defenses not properly disclosed during discovery.

In that case, the defendaﬁts argued that their agreement with the plaintiff was unenforceable
because an individual lacked authority to enter into the agreement on the defendants’ behalf. /d. at
1117, “[The plaintiff] apparently contends that [the] defendants failed seasonably t¢ amend their
prior contention interrogatory responses to reflect the fact that they intended to rely on {the
individual}’s lack of authority, and thus that [the plaintiff] learned of the defense only during [the
individual]'s deposition on the day defendants' opposition to this motion was filed.” /d. at 1117-18.
The court applied the federal counterpart to Nev. R. Civ. P. 37 to bar the defendants’ undisclosed

defense:

Rule 37(c)(1) provides that a preclusion sanction shall be imposed
unless the party failing to disclose the information acted with
substantial justification or the failure to disclose was harmless. Here,
fthe] defendants offer no justification for their belated disclosure of the
lack of authority defense, and it is difficult to conceive how they
could. There is no suggestion that the [defendants] only recently
realized that [the individual] acted without authority, nor, given the
nature of the defense, could there be. This is the type of a defense that
must have been known to the [defendants] from the moment {the
plaintiffs] asserted that the ... agreement gave rise to enforceable
rights. Yet only in the last several months have they seen fit to assert it
in this proceeding.

Id. at 1118,

Similarly, there can have been no misapprehension that [the]
defendants' prior interrogatory answers were incomplete, as they did
not apprise [the plaintiffs] that [the defendants] contended [the
individual] lacked authority to enter into the ... agreement on [the
defendants’] behalf. [The d]efendants knew that {the plaintiff] was
unaware they intended to rely on this defense in opposing summary
judgment or defending at trial. Yet they took no steps to advise [the
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plaintiff] of the defense or to supplement their earlier interrogatory
answers. Learning of the defense only after it had filed its motion for
summary judgment placed [the plaintiff] at a distinct disadvantage and
constituted unfair surprise. It was required to digest [the individual’s]
deposition hurriedly and to respond to the argument only in reply.
Thus, there is no substantial justification and an affirmative showing
of prejudice. Together, they warrant imposing the preclusion sanction
contemplated by Rule 37(c)(1). [citations omiited]

Id. As Inamed Corp. correctly shows, APCO’s unjustified and prejudicial tactic warrants a
preclusion sanction that bars APCO from raising any defenses at trial other than the defenses
pertaining to the enforceability of the Pay-1f-Paid Provision.
V. CONCLUSION

For the foregoing reasons, this Court should preclude APCO from introducing any evidence
or argument challenging Zitting Brothers’ recovery other than the evidence and arguments pertaining
to the enforceability of the pay-if-paid provision of APCO’s subcontract with Zitting Brothers for the
Project.

DATED this 6th day of November, 2017

WILSON ELSER MOSKOWITZ EDELMAN &
DICKER LLP

VoS

Jorge Ramirez, Esq.

Nevada Bar No. 6787

[-Che Lat, Esq.

Nevada Bar No. 12247

300 South 4" Street, 11" Floor
Las Vegas, NV 89101

Telephone: (702) 727-1400
Facsimile: (702) 727-1401
Atforneys for Lien Claimant,
Zitting Brothers Construction, Inc.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certity that I am an employee of Wilson Elser Moskowitz Edelman

& Dicker LLP, and that on this 6th day of November, 2017, I served a true and correct copy of the
foregoing ZITTING BROTHERS CONSTRUCTION, INC.’S MOTION IN LIMINE TO
LIMIT THE DEFENSES OF APCO CONSTRUCTION TO THE ENFORCEABILITY OF

PAY-IE-PAID PROVISION document as follows:

L1 by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada,

via facsimile;
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below on this date before 5:00 p.m.

via electronic means by operation of the Court’s electronic filing system, upon each
party in this case who is registered as an electronic case filing user with the Clerk;

via hand-delivery {o the addressees listed below;

by transmitting via email the document listed above to the email address set forth
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Recorded at the Request of and R(:hun
Recorded Document fo:

Ryan B. Simpeon

File No.: 12462

2115 South Dallin Steet
Selt Lalee Clity, Utah 24108
163-32-101-019

i

L
20081223-0003690
Fee: § IT‘QgS.OORPTT: $0.00 '

N/C Fee'
1272372008 13:29:43
T20080319140
Requestor:

PREMIUM TITLE

Debbie Conwa ADF

Clark County Recorder

NOTICE OF LIEN

Tha vdersigned olaims & lon npon the property deseribed in this notice for work,
- muterials or equipment funished oz 1o be furnished for the improvement of the jroperty;

1, The amount of the original confract is! $14,461,000.00
2, The total amount of 2l additions] or changed woxk, waterials and equipment, if

eny, is: $423.644.55

. The totsl aount of all payments received to date is: $3,647,608.55
4, The emount of the Hen, after deducting all just oredits and offsets, s

$788,405.41

Pgs: 4

5. 'Thoname of the owner, ifknows, of the property is: Cemstone Dcvcld;nnwt
West, Ino,, a Nevade corporation, of 9121 West Russal} Road #117, Las Vegss,

Nevada B9148,

6. Thename of the parson by whorm the lien claimsnt wes employed or to whom the
line claimant frndshed or ngreed fo fumish work, matetials or equipment is:
APCO of 3432 North Fifth Stveet, Las Vogas, Nevada 89032,

7. Abrelstateinent of the terms of payment of the Hen claimmt’s cantract is:

progress payment with e retenfion,
8. A deseription of the property to be

Dated this 22> _ day of Desesnber, 2008

cherged with tho lien is: See Exlubit “A"

Ryng B, Simpeon
Agent for Zitting Brothers Conshuotion
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STATB OF UTAH )
Jer
COUNTY OF SALTLAXR )

Rym B, Simypson, boing first duly sworn on eath according to law deposes and says: [
heve read the foregoing Notice of Tutent to Lien, know the contents theraof and state that the
same 19 true of 1y own personal knowledge, except thoss matters stated upox the information

and balief, and, as fo those mutiers, I believs them tofbs ipfd,
1

U,mmlﬂuu—mmml—t—ﬂ
SR Notary Public I I/
PALL P DSEBIN TRy B, Stmpecn

Comminslon £375408 !
by ComminslenExphes
Jupn &7 ¥hig
State of Utah
D Pt Beovic ymey s R B l‘

Agent for Zitting Brothers Constraction

Subscribed and swom to before me this £3 day of December, 2008,

Ul line
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TXHIBIT A
LEGAL DESCRIPTION

Allthet certain real property situsted in the County of Clerk, State of Nevada, described as
{oilows:

PARCEL2:
The Wost Haif (W1/2) of the Northeast Quarier (NE1/4) of the Norlhwest Quavter (NW1/4) of

the Northwest Quarter (NW1/4) of Section 32, Township 21 South, Range 60 Bast, MD.B. & M,

BACEPTING THERERRDM fhat property conveyed fo Clark County by Grant Deed tecorded
September 22, 1972 tn Book 265 s Document No, 224982 of the Offiefal Records,

AND BXCEPTING THEREFROM thet propexty conveyed to the County of Clark by Grast,
Rargain, Sale and Dedication Deed recorded Angust 23, 2007 in Book 20070823 ag Docwnent

Nao. 0004782 of Official Reords.

TOGETHER. WITH that propery shown in Order of Vacafion recorded Augnat 23, 2007 in
Book 20070823 as Dooument No, 0004781 and ye-recorded Augnst 28, 2007 in Book 20070828

15 Documnent No, 0004280 of Official Records,

PARCEL 2:
The East Half (E1/2) of the Northeast Quarter (NE1/4) of the Northwest Quarter (NW1/4) of the

Northwest Quarter (NW1/4) of Section 37, Township 21 South, Range 60 Best, MD.B, & M.
EXCRPTING THERBFROM the Southerly 396 fest thereof,

AND EXCEPTING THEREFROM that property conveyed to Clark County by Grant Deed
vecorded Septercber 22, 1972 in Book 265 as Doctment No, 224981 of Qfficial Records, |

TOGETHER WITH that propesty shown in Order of Vacation recorded August 23, 2007 in
Boolc 20070823 as Dogwment No, 0004781 aud rorccorded August 28, 2007 in Book 20070828
#3 Dootunent No, 0004280 of Official Records,

PARCEL 3:

The Southerly 396 fest of the Bast Hast (B1/2) of the Northeast Quaster (NB1/4) of the
Northwest Quarter (NW1/4) of the Northwest Quartor (NW1/4) of Section 32, Township 21
South, Range 60 Best, MD.B, £M,

ZBCI001967
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PARCEL 4:
The West Half (W1/2) of the Northvwest Quarter (NW1/4) of the Northeast Quarter (NB1/4) of

the Nosthwest Quarter (NW1/4) of Section 32, Township 21 South, Range 60 Bast, MUD.B, & M,

BXCEPTING THEREFROM that property conyeyed to Clark County by Grant Deed recorded
September 22, 1972 in Book 265 2 Document No. 224894 of Official Recosds.

FURTHER EXCEPTING THEREFROM that property shown in the Final Order of
Condermmation recorded November 20, 1598 in Bool: 981120 as Dooument No, 60763 of Oﬁcml

Records.

PARCEL 5:
The Best Half (B1/2) of the Sonthenst Quarter (SB1/4) of the Northwest Quarter (NW1/4) ofthe

Northwest Quarter (NW1/4) of Beetion 32, Township 2] South, Renge 60 Bast, MD.R. & M.
BXCEPTING THEREFROM that propecty conveyed to the County of Clatk by Grant, Bargsin,

Sals and Dedication Deed secorded Augnst 23, 2007 in Book 20070823 as Dociument No.
0004783 of Official Revords.

PARCEL NO. FOR ALL OF THE ABOVE I8 163-32-101-018
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TURNER & SIMPSON
ATTORNEYS A7 LAW

APCO .
3432 North Fifth Street
Las Vegas, Nevada 89032

2115 SOUTH DALLIN STREET, SALT LAKE GITY, UTAH 847108 |,

A.ﬂl..t

M ;
=
| “ g

. =E

PR08 11yp zon3 as ol i
TURNER & SIMPSON B 939k 4avs “* {poCTAlIA 383781
ATTORNEYS AT Law

APCO
4420 Decatar Rlvd
Las Vegas, Nevada 89103

-
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2715 SOUTH BALLIN STREET, SALT LAKE CiTY, UTAH Baiow

TURNER & SIMPSON

AFTORNEYS AT LaW

7008 LL40 OO03 A58k 42ap

Gemstone Development West, Inc.
9121 West Russell Road #117
Las Vegas, Nevada 89148

% 0008020042
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ORIGINAL

I} COMP
, MICHAEL M. EDWARDS T ey
\ 2| Nevada Bar No. 006281 FILED
REUBEN H, CAWLEY ’

3§ Nevada Bar No. 009384 # .
LEWIS BRISBOIS BISGAARD & SMITH tLp i 2 o3y 03
41 400 South Fourth Sureet, Suite 500
Las Vepas, Nevada 89101 - p .-—-—-—-——~
S (702) 893-3383 A
FAX: (702) 893-3789 ‘ eLEny 5»}?{}’?@5/
61 E-Mail: medwardstiibbslaw,.com
E-Mail: cawleyiiibbslaw . com
7h Attorneys for Plaintiff
Zitting Brothers Construction, Inc. fA 99 T T —

\

8
10 CLARK COUNTY, NEVADA | | ;
1l C
12 ZITTING BROTHERS CONSTRUCTION, INC., | Case No. 4 OCf ﬁ? ?j
a Utah corporation, Dept. No. =7
i3 Y
Plaintiff, ZITTING BROTHERS
14 CONSTRUCTION, INC.’S COMPLAINT
v, RE: FORECLOSURE
15

GEMSTONE DEVELOPMENT WEST, INC,, 1 {Exemprion from Arbitration - Concerns
16 || Nevada Corporation; APCO CONSTRUCTION, a { Title to Real Estate}

Nevada corporation; and DOES 1 through X; ROE
17{ CORPORATIONS I through X; BOE BONDING

COMPANIES ¥ through X and LOE LENDERS |

18} through X, inclusive,

19 Defendants,
20
21 Plaintiff Zitting Brothers Construction (hereinafier “Zitiing Brothers™), by and through its

22 || attorneys Lewis Brisbois Bisgaard & Smith LLP, as for its Complaint against the above-named

23 | Defendants complains, avers and alleges as follows:

24 THE PARTIES

25 L Zitting Brothers is and was at all times-relevant to this action a Utah corporation, duly

26 §i authorized and qualified to do husiness in Clark County, Nevada.

27 2 Zitting Brothers is informed and believes and therefore alleges that Defendant Gemstone
LEWIS 28§ Development West, Inc. (*Gemstone™), and Doe/Roe Defendants are and were at all times relevant to
?Eg?ﬁ'g 4813.0009-7539.1 -1-
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this action, the owners, reputed owners, or the persons, individuals and/or entities who claim an
ownership interest in that certain real property commonly referred to as Manhattan West mixed use
development project and generally located at 9205 W, Russell Road, Clark County, Nevada, and more
particularly described as set forth in the Legal Deseription of the Notice of Lien attached hereto as
Exhibit I, and further more particularly described as Clark County Assessor Parcel Number 163-32-
101-019, and including all easements, rights-of-way, common areas and appurtenances therelo, and
surrounding space which may be required for the convenient use and occupation thereof, upor which
Owmer caused or allowed to be constructed certain improvements (the “Property”).

3. The whole of the Property are reasonably nccessary for the convenient use and
occupation of the improvements,

4, Zitting Brothers is informed and believes and therefore alleges that Defendant APCO
Construction (“APCG") and Doe/Roe Defendants, are and were at all times relevant to this action,
doing business as licensed contractors authorized to conduct business in Clark County, Nevada.

5. Zitting Brothers does not know the true names of the individuals, corporations,
partnerships and entities sued and identified in Betitious names as Does [ through X, Roe Corporations
though X, Boe Bonding Companies | through X, and Loe Lenders [ through X, Zitting Brothers alleges
that such Defendams claim an interest in or to the Project and/or are responsible for damages suffered
by Zitting Brothers as more full discussed under the claims for relief set forth below. Zitting Brothers
will request leave of this Honorable Court to amend this Complaint to show the truc names and
capacities of each such fietitious Defendant when Zitting Brothers discovers such information.

FIRST CAUSE OF ACTION
{Breach of Contract - Against ANl Defendants)

6. Zitting Brothers repeats and realleges each and every allegation contained in the
preceding paragraphs of this Complaint, incorporates them by reference, and farther alleges as follows:
7. Zitting Brothers cntered into an Agreement with APCO Construction and/or Gemstone
(the “Agreement”) to provide certain construction services and other related work, materials, and

equipment for a project located in Clark County, Nevada (the “Work™).

48 13-0004-7529.1 2
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] 8. Zating Brothers furnished the Work for the benefit of and at the specific instance and
2| request of APCO.

3 9. Pursuant {0 the Agreement, Zitting Brothers was to be paid an amount in excess of Ten
41} Thousand Doltars ($10,000) (hercinafier “Outstanding Balance”) for the Work,

S 10.  Zitting Brothers furnished the Work and has otherwise performed its duties and
6§ obligations as required by the Agreement.

7 1. APCO and/or Gemstone as well as Doe/Roe Defendants, have breached the Agreement

8 || by, among other things:

9 a. failing and/or refusing to pay the monies owed to Zitting Brothers for the Work.
10 b, failing to adjust the Agreement price 10 account for extra work and/or changed
11 work, as well as suspensions, celays of Work caused or ordered by APCO,
12 Gemstone, and/or their representatives.

13 c. failing and/or refusing to comply with the Agreement; and

14 d. neghgently or intentionally preventing, obstructing, hindering, or interfering
15 with Zitting Brothers performance of the Work.

16 12, Zitting Brothers is owed an amount in excess of Ten Thousand Dollars ($10,000) for the
17 Work.

18 13.  Zitting Brothers has been required to engage the services of an attorney to collect the

19 || Outstanding Balance, and Zitting Brothers is entitled to recover its reasonable costs, attorney’s fees and
20| interest therefore.

21 SECOND CAUSE OF ACTION
{Breach of Implied Covenant of Good Faith & Fair Dealing - Against Al Defendants)

22
14, Zitting Brothers repeats and reafleges each and every allegation contained in the
23
preceding paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:
24
15, Thereis a covenant of good faith and fair dealing implied in every agresment, including
25
the Apreement between Zitting Brothers and APCO andfor Gemstone.
26
27
28
LEWIS
BRAOS A§13.0909.7539.1 -3-
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6.  APCO and/or Gemstone breached their duty to act in good faith by performing the
Agreement in a manner that was unfaithful to the purpose of the Agreement, thereby desying Zitting
Brothers's justified expectations.

17.  Dueto the actions of APCO and/or Gemstone, Zitting Brothers suffered damages in an
amount 10 be determined at tria} for which Zitting Brothers is entitled to judgment plus interest.

18.  Zitting Brothers has been required 1o cngage the services of an attorney to collect the
Qutstanding Balance, and Zitting Brothers is entitled to recover its reasanable costs, attomey’s fees and

interest therefore,

THIRD CAUSE OF ACTION
(Unjust Enrichment or in the Alterpative Quantum Meruit - Against All Defendants)

19.  Zitting Brothers repeats and realleges each and every allegation contained in the
preceding paragraphs of this Complaint, mcorporates them by reference, and further alleges as
follows:

20.  Ziting Brothers furnished the Work for the benefit of and at the specific instance
requested of the Defendants,

21, Asto APCO and/or Gemstone, this cause of action is being pled in the alernative,

22, APCO and/or Gemstone accepted, used and enjoyed the benefit of Zitting Brothers's
Work,

23, APCO and/or Gemstone knew or should have known that Zitting Brothers expected
to be paid for the Work,

24, Zitting Brothers has demanded payment of the Quistanding Balance.

25, To date, the Defendants have failed, neglected, and/or refused to pay the Outstanding
Balance,

26, The Defendants have been unjustly enriched, to the detriment of Zitting Brothers.

27, Zitting Brothers has been required (o engage the services of an attorney to collect the
Outstanding Balance, and Zitting Brothers is entitled to recaver its reasonable costs, attomey’s fees and

interest therefore.

4813-0009.7539.1 it
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FOURTH CAUSE OF ACTION
{Foreclosnre of Mechanic's Lien - Agaiust All Defendants)

28.  Zitting Brothers repeats and realleges each and every allegation contained in the
preceding paragraplm of this Complaint, incorporates them by reference, and further afleges as follows:

29, The provision of the Work was at the special instance and request of APCO and/or
Gemstone for the improvement of the Property.

30.  Asprovided by NRS 108.245, APCO and/or Gemstone had actual knowledge of Zitting
Brothers's delivery of the Work to the Property or Zitting Brothers provided a Notice of Right to Lien,
as preseribed by Nevada law, |

31, Zitting Brothers demanded payment of an amount in excess of Ten Thousand and no/160
Dollars (310,000), which amount remains past due and owing.

32, Onorabout D;:cmnbcr 23, 2008, Zitting Brothers timely recorded a Notice of Lien in
Book 20081223 of the Official Records of Clark County, Nevada, as Instrument No. 0003690 (the *
Lien™), attached hereto as Exhibit 1,

33, TheLienwas in writing and was timely recorded against the Property for the outstanding
balance due te Zitting Brothers in the amount of Seven Hundred Eighty Eight Thousand Four Hundred
and Five Dollars and Forty-One Cents ($788,405.41), with payment to be made upon Project progress.

34, TheLien was served upon the record Owners and/or their authorized agents, as required
by law.

35, Zitting Brothers i anitle to an award of reasonable attorney's fees, costs and interest
on the Outstanding Balance, as provided in Chapter 108 of the Nevada Revised Statutes,

FIFTH CAUSE OF ACTION
(Claim for Priority - Against LOE LENDER Defendants)

36.  Zitting Brothers repeats and realleges each and every allegation contained in the
preceding paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:
37.  Zitting Brothers is informed and believes and therefore alleges that physical work of the
improvement to the Property commenced before the recording of Defendant Loe Lenders’ Deed(s) of

Trust and/or other interest(s) in the Property and/or any leaschold estates,

4813.0008.7529.1 5
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38.  Zitting Brothers’s claims against the Property and/or any leasehold estates are superior
to the clatm(s) of Loc Leaders and/or any other Defendant.

39.  Zining Brothers has been required 1o engage the services of an attorney to collect the
Outstanding Balance due and owing for the Work, and Zitting Brothers is entitled to recover its
reasonable costs, allomney's foes and interest therefore,

SEVENTH CAUSE OF ACTION
{Viclation of NRS 624)

40.  Zitting Brothers repeats and realleges each and every allegation contained in the
preceding pm’agraplm‘ of this Complaint, incorporaies them by veference, and further alleges as follows:

41, NRS624.606 10 624.630, et. seq. (the “Statute™} requires contractors {such as APCO),
to, among other things, timely pay their subcontractors (such as Zitting Brothers), as provided in the
Statute, ‘

42.  Inviolation ofthe Statute, APCO has failed and/or refused to timely pay Zitting Brothers
monies due aud owing.

43, APCO’s violation of the Statute constitutes nepligence per se.

44, By reason foregoing, Zitting Brothers is entitled to a judgment against APCO in the
amount of the Outstanding Balance,

45.  Zifting Brothers has been required to engage the services of an attorney to collect the
outstanding Balance and Zitting Brothers is entitled to recover its reasonable costs, attomey’s fees and
interests therefore.

WHEREFQRE, Zitting Brothers prays that this Honorable Cout:

L, Enters judgment apainst the Defendants, and cach of them, jomtly az_ld severally, for

Zitting Brothers’s reasonable costs and attorney’s fees incurred i the collection of the

Qutstanding Balance;

Tl

Enters a judgment against Defendants, and each of them, jointly and severally, for
Zitting Brothers’s reasonable costs and attorney’s fees incurred in the collection of the

Qutstanding Balance, as well as an award of interest thereon;

4813 0009.7539.1 -f-
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3. Enters ajudgment declaring that Zitting Brothers has a valid and enforceable mechanic’s
lien against the Property, with prierity over all Defendants, in an amount of the
Qutstanding Balance;

4, Adjudge a lica upon the Property for the Outstanding Balance, plus reasonable
attorney’s fees, costs and interest thereon, and that this Honorable Court enter an Order
that the Property, and improvements, such as may be necessary, be sold pursuant {o the
laws of the State of Nevada, and that the proceeds of said sate be applied to the payment
of sums due Zuting Brothers herein: and

5. For such other and further relief as this Honorable Court deems just and proper in the
premises,

Dated this3oE gy of April, 2000,
LEWIS BRISBOIS BISGAARD & SMITH LLP
By % .
Michzel M. Edwards, ¥sg.
Nevada Bar No. 006281
Reuben H. Cawley, Esq.
Nevada Bar No. 009384
400 South Fourth Street, Suite 500
Las Vegas, Nevada 89101
Attorneys for Plaintiff
Zitting Brothers Construction, lnc.
£R12.0009.7239.1 -7-
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HOWARD & HOWARD ATTORNEYS PLLC

L.as Vegas, NV 89169
(702) 257-1483

3800 Howard Hughes Pkwy., Suite 1400

13

14

15

16

i7

18

19

27

28

RSPN

Gwen Rutar Mullins, Esq.

Nevada Bar No. 3146

Wade B. Gochnour, Esq.

Nevada Bar No, 6314

Howard & Howard Attorneys PLLC

3800 Howard Hughes Parkway

Suite 1400

Las Vegas, NV 89169

Telephone (702) 257-1483

Facsimile (702) 567-1568

E-Mail: grm®h2law.com
whbg@h2law.com

Attorneys for APCO Construction

DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation,

Plaintiff,
vs.

GEMSTONE DEVELOPMENT WEST, INC.,
a Nevada corporation; NEVADA
CONSTRUCTION SERVICES, a Nevada
corporation; SCOTT FINANCIAL
CORPORATION, a North Dakota corporation;
COMMONWEALTH LAND TITLE
INSURANCE COMPANY; FIRST
AMERICAN TITLE INSURANCE
COMPANY; and DOES I through X,

Defendants.

AND ALL RELATED CASES AND
MATTERS

Page | of 47

#1565415-v4

ELECTRONICALLY SERVED
04/29/2010 10:58:06 AM

CASENO.: AS571228
DEPT.NO.: XXV

Consolidated with; 0RAS574391,
08A574792, 08A577623, 09A580839,
09A583289, 09A584730, 09A584960,
(9AS587168, A-09-589195-C, A-0%-389677-
C, A-09-590319-C, A-09-592826-C,
A-09-596924-C, and A-09-597089-C

APCO CONSTRUCTION’S
RESPONSES TO ZITTING BROTHERS
CONSTRUCTION, INC.'S
INTERROGATORIES

AA 006132



HOWARD & HOWARD ATTORNEYS PLLC

3800 Howard Hughes Pkwy,, Suite 1400

Las Vegas, NV 89169

(702) 257-1483

10

5}

12

i3

14

I3

16

17

18

19

20

26

2

28

APCO CONSTRUCTION’S
RESPONSES TO ZITTING BROTHERS CONSTRUCTION, INC.’S
INTERROGATORIES

APCO Construction ("APCO™), by and through its attorneys of record, Gwen Rutar
Mullins, Esq. and Wade B. Gochnour, Esq., of the law fim of HOWARD & HOWARD
ATTORNEYS PLLC, pursuant to NRCP Rule 33, hereby responds to the First Set of
Interrogatories propounded by Plaintiff Zitting Brothers Construction, Inc. (“Zitting Brothers”)
upon APCO as follows:

DEFINITIONS

A. "Nondiscoverable/Irrelevant” - The Interrogatory in question concemns a matter
which is not relevant to the subject matter of this litigation and is not reasonably calculated to
lead to the discovery of admissible evidence,

B. “Unduly burdensome" - The Interrogatory in question seeks discovery which is
unduly burdensome or expensive, taking into account the needs of the case, limitations on the
parties’ resources, and the importance of the issues at stake in the litigation.

C. "Vague" - The Interrogatory in question contains a word or phrase which is not
adequately defined, or the overall request is confusing, and APCO is unable to reasonably
ascertain what information or documents Zitting Brothers seeks in the request.

D.  "Overly broad" - The Interrogatory seeks information or decuments beyond the
scope of, or beyond the time period relevant to, the subject matter of this litigation and,
accordingly, seeks information or documents which are nondiscoverable/irrelevant and unduly
burdensome.

GENERAL OBIECTIONS

L. APCO will make reasonable efforts to respond to each Interrogatory, to the

extent that it has not been objected to, as APCO understands and interprets the Interrogatory. If
Zitting Brothers subsequently asserts an interpretation of any Interrogatory which differs from
that of APCO, APCO reserves the right to supplement its responses accordingly.

i1
Page 2 of 47
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HOWARD & HOWARD ATTORNEYS PLLC

3800 Howard Hughes Pkwy., Suite 1400

Las Vegas, NV 89169

(7G2) 257-1483

16

17

18

19

0

21

25

26

27

28

APCO objects to each and every Interrogatory to the extent that, and insofar as, Zitting
Brothets attempts to purport to impose requirements or abligations beyond those imposed by the
Nevada Rules of Civil Procedure.

2 APCO objects to each of Zitting Brothers’ Interrogatories to the extent that the
Interrogatory requests any information that is protected by any absolute or qualified privilege or
exception, including, but not limited to, the attorney-client privilege, the attorney work-product
exemption, and the consulting-expert exemption,

3. APCO objects to any attempt by Zitting Brothers to evade any numerical
limitations set on interrogatories by asking multiple independent questions within single
individual questions and subparts,

4, To the extent applicable to any specific Interrogatory, APCO asserts the
following objections: attomey-client privilege and/or work product privilege; proprietary
and/or confidential business or personal information; irrelevant and not reasonably calculated to
lead to admissible evidence; vague and ambiguous; overbroad and burdensome and/or the
burden outweighs the benefit of the requested production; and cumulative and duplicative.
Each of these objections is hereby incorporated by this reference as to each and every one of the
following Responses to Zitting Brothers’ Interrogatories. It is unfair and inappropriate to requise
a complete, comprehensive factual exposition on the matters covered by the interrogatories at
the very outset of the discovery phase of the case. Accordingly, APCO reserves the right to
supplement their interrogatory answers later in these proceedings as required by Rule 26(e) of
the Nevada Rules of Civil Procedure,

5. All answers and responses will be made solely for the purpose of this action.

6. Each response will be subject to all objections as to competence, relevance,
materiality, propriety and admissibility, and to any and all other objections on 2ny ground which
would require the exclusion from evidence of any statement herein if any such statements were
made by a witness present and testifying at tijal, all of which objections and grounds are

expressly reserved and may be interposed at such hearings or trial,

Page 3 of 47
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HOWARD & HOWARD ATTORNEYS PLLC

Las Vegas, NV 89169
(7023 257-1483

3800 Howard Hughes Pkwy., Suite 1400

)

17

18

19

20

2]

22

25

26

27

7. APCO adopts by reference the above objections and incorporates each objection
as if it were fully set forth below in each of APCO's responses below.

8. The following Objections, Answers and Responses are based upon the
information and documents presently available to and known by APCO and disclose only those
contentions which are presently asserted based upon facts now known. It is anticipated that
further discovery, independent investigation, legal research and analysis will supply additional
facts, add meaning to known facts, as well as establish entirely new factual conclusions and
legal contentions, all of which may lead to substantial addition to, change in, and variations
from these contentions and responses. APCO herein reserves the right to change any of these
Objections, Answers and Responses as additional facts are recalled or ascertained, analyses are
made, legal research is completed and contentions are made. These Answers and Responses are
made in good faith to supply as much information and specification as is presently known,

9. Additionally, APCO reserves the right to amend, revise, correct, supplement or
clarify any of the responses contained herein pursuant to any facts or information gathered at
any time subsequent to the date of this response. By responding to these requests, APCO does
not adopt or agree with any of Zitting Brothers’ allegations or definitions in the discovery
requests, but rather, is a good faith attempt to respond to the discovery requests. APCOQ's
responses are not admissions on any matter in this case,

10.  APCO further objects to the instructions and definitions contained in Zitting
Brothers® Interrogatories because, as applied to specific discovery requests, they cause the
requests to be overly broad and global, vague and ambiguous, unduly burdensome, and to seek
information, in part, protected from disclosure by the attorney-client, work product, party
communications, investigative, and consulting expert privileges.
i1
11
Iy
111

Iy
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Subject to the general objections made above, and without waiving them, APCQ
responds to Zitting Brothers” Interrogatories propounded against APCO as foliows:
INTERROGATORIES

INTERROGATORY NO, 1:

Identify and state with specificity the facts that you intend to rely upon to refute each
cause of action in Zitting Brothers' Complaint.

RESPONSE TO INTERROGATORY NO. 1:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
vague, ambiguous, overly broad, unduly burdensome and oppressive because it seeks to force
APCO to “Identify and state with specificity the facts that you intend to rely upon to refute each
cause of action in Zitting Brothers' Complaint.” Broad ranging interrogatories are improper
when they essentially subsume every fact in the case or every person having knowledge. See
Hiskett v. Wal-Mart Stores, Inc,, 180 F.R.D. 403, 404 (D. Kan. 1998). (“Interrogatories should
not require the answering party to provide a narrative account of its case.”), Parties can hardly
know when they have identified “all” facts, persons, and documents with respect to anything -
particularly before the close of discovery. “How can the court make enforceable orders with
reference to ‘all’ of anything?” Often, the relevance of a particular fact to a particular issue is
not known until clarified and put into context by testimony at deposition or tiial. Such a2
question places the responding party in an impossible position. See Id.; Safeco of Am. V.

Rawstron, 181 FR.D. 441, 447048 (C.D. Cal. 1998)(finding unreasonable an interrogatory

calling for all facts supporting denial of a request for admission); Lawrence v. First Kan. Bank

& Trust Co., 169 ER.D. 657, 660-63 (D. Kan. 1996)(same); Hilt v, SFC, Inc., I70FR.D. 182,

186-87 (D, Kan, 1997)(finding unduly burdensome an interrogatory seeking to require plaintiff
to state ‘each and every fact’ supporting allegations of a complaint). APCO further objects on
the grounds that to answer this Interrogatory would result in annoyance, embarrassment, or
oppression to APCQ in that the question is overly broad, vague, ambiguous, indefinite as to
time and without reasonable limitation in its scope. APCO fusther objects on the basis that the

question is oppressive, harassing and burdensome; the information sought seeks APCO's
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counsel's legal analysis and theories regarding laws, ordinances, safety orders, etc., which are
equally available to Zitting Brothers; the question also invades the attorney’s work product
privilege. APCO further objects on the basis that the question cails for information which is
available to all parties equally, and is therefore oppressive and burdensome to APCO. APCO
further objects on the basis that the question seeks information which is protected from
disclosure by the attorney's work product privilege. APCO further objects on the basis that the
question seeks to invade APCQ's counsel's work product privilege in that it calls for kim to
provide an analysis of written data. APCO further objects on the basis that the question seeks to
ascertain all facts and other data which APCO intends to offer at trial and, as such, is violative
of the attorney work product privilege. APCO objects on the basis that the attomey-client
privilege protects disclosure of the information sought. APCO further objects to this
Interrogatory on the grounds that it calls for legal conclusions, and that the contract doctments
at issue speak for themselves,

Subject to and without waiving any objections, APCO responds as follows: Gemstone
Development West, Inc. {“Gemstone™) has asserted various complaints about the quality of the
work performed by APCO and its subcontractors, As of this time, Gemstone has not identified
specific issues that Gemstone has with APCO’s or its subcontractor's work, including that of
Zitting Brothers. However, as a result of Gemstone’s assertions that there are issues with the
quality of the work performed on the Project, Gemstone has failed to pay APCQ for the work
that APCO performed including the work that was performed by Zitting Brothers, Pursuant to
the terms of the Subcontract Agreement, any payments to Zitting Brothers were specifically
conditioned upon APCO’s actual receipt of payment from Gemstone for Zitting Brothers” work.
Moreover, the Subcontract specifically provided that Zitting Brothers was assuring the same
risk that Gemstone may become insolvent and not be paid for its work as APCO assumed in
entering into prime contract with Gemstone, Zitting Brothers further agreed that APCO had no
obligation to pay Zitting Brothers for any work performed by Zitting Brothers until or unless
APCO had actually been paid for such work by Gemstone, To date, APCO has not been paid

for the work performed, including the work performed by Zitting Brothers. In fact, due to non-
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payment, APCO exercised its rights pursuant to NRS Chapter 624 and terminated the prime
contract with Gemstone and further terminated the Subcontract with Zitting Brothers, After
APCO ceased work on the Project, Zitting Brothers may have negotiated with Camco Pacific
Construction Company (“Camco”), the replacement general contractor, and/or Gemstone and
may have entered into a ratification agreement, wherein APCO was replaced as the general
contractor under the Subcontract and Camco and/or Gemstone became liable for any monies
due Zitting Brothers on the Project. Discovery is ongoing; APCO reserves the right to
supplement or amend its response to this Interrogatory as investigation, discovery, disclosure
and analysis continues.
INTERROGATORY NO. 2:

State the procedure by which you and/or Gemstone paid Zitting Brothers for its work,
material, and/or equipment furnished at the Project.

RESPONSE TO INTERROGATORY NO. 2:

APCO paid Zitting Brothers pursuan to the terms of the Subcontract. More specifically,
see Section 3 of the Subcontract. Basically the procedure for payment was as follows: Pursuant
to the terms of the Subcontract, Zitting Brothers submitted to APCO its monthly billing, no later
than the 25th of each month, showing quantities of subcontract work that has been satisfactorily
completed in the preceding month, as well as backup material, In the event that Zitting Brothers
failed to timely submit its monthly billing with the necessary backup material that resulted in
that monthly payment application being rolled over to the following month. In tun, APCQ
submitted its Application for Payment, which included the subcontractor’s monthly billing and
backup documentation to Gemstone for payment. Upon actual receipt of payment by APCO
from Gemstone, APCO then paid the amount that APCO received for Zitting Brothers work to
Zitting Brothers as required under the Subcontract. Discovery is ongoing, APCO reserves the
right to supplement or amend its response to this Interrogatory as investigation, discovery,
disclosure and analysis continues.

111

Iy
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INTERROGATORY NO. 3:

State the amount of any payments you or Gemstone made to Zitting Brothers, the date
and manner in which each payment was made, and at what stage of completion the Project was
in at the time of each payment.

RESPONSE TO INTERROGATORY NO. 3:

To date, APCO has paid Zitting Brothers the sum of $3,282,848.55. More specifically,

APCQ paid Zitting Brothers as follows: See Exhibit 1 attached hereto for the breakdown. See
also documents identified by Bate Stamp No. APCO00044563 through APCO00044784 which
APCO deposited into a depository established by APCO for this litigation matter with Litigation
Services located at 1640 W. Alta Drive, Suite 4, Las Vegas, NV 89106 and/or are hereby made
available for review and copying (at requestor’s expense) at a mutually agreesble time and
place. APCO does not have any information as to what payments may have been made by
Gemstone directly to Zitting Brother after APCO terminated its prime contract with Gemstone,
However, from the information obtained through Zitting Brothers discovery requests
propounded upon APCQ, it appears that Gemstone may have paid Zitting Brothers at least
$364,760.00. Discovery is ongoing. APCO reserves the right to supplement or amend its
response to this Interrogatory as investigation, discovery, disclosure and analysis continues.

INTERROGATORY NO. 4:

State the amount of any payments to you by Gemstone, the date and manner in which
each payment was made, and at what stage of completion the Project was in at the time of each
payment.

RESPONSE TO INTERROGATORY NO. 4:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
vague, ambiguous, overly broad, unduly burdensome andfor oppressive. Subject to, and
without waiving any objections, APCO responds as follows: See documents identified by Bate
1640 W. Alta Drive, Suite 4, Las Vegas, NV 89106 and/or are hereby made available for
review and copying (at requestor’s expense) at a mutually agreeable time and place, More

specifically, see documents identified by Bate Stamp No. APCO00033494 through
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APCO00035651. Discovery is ongoing. APCO reserves the right to supplement or amend its

response to this Interrogatory as investigation, discovery, disclosure and analysis continues.

INTERROGATORY NQO. 5:

Do you contend that the value of the unpaid woerk, material, and/or equipment furnished
or supplied by Zitting Brothers is less than the amount set forth in Zitting Brothers' mechanic's
lien? If so, please state:

a) the basis for your contention including all facts, witnesses, or documents you
rely on in support of your contention;

b)  how much you contend the work and equipment provided by Zitting Brothers is
actually valued at;

) the manner in which you calculated the value of the work, materials, andfor
equipment provided by Zitting Brothers;

RESPONSE TQ INTERROGATORY NO. 5:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
vague, ambiguous, overly broad, unduly burdensome and oppressive. More specifically APCO
objects on the grounds that it is vague and ambiguous in that “value of the unpaid work,
material and/or equipment furnished or supplied by Zitting Brothers™ and “the amount set forth
in Zitting Brothers’ mechanic’s lien” are not defined. APCO further reiterates its General
Objections and adds that as this action is in the initial stages of discovery and APCO has not yet
determined which witnesses will testify or what evidence will be used in suppert of APCO’s
assertions or denials; therefore, this Interrogatory is premature. APCO further objects as the
Interrogatory seeks information which is protected from disclosure by the attomey's work
product privilege. APCO further objects on the basis that the Interrogatory seeks disclosure of
trial witnesses (other than experts) and is therefore violative of the attorney work product
privilege, APCO further objects on the basis that the Interrogatory seeks to ascertain the
anticipated testimony of witnesses who are not “experts” and as such violate the attorney work
product privilege. APCO further objects on the basis that the question seeks to ascertain all

facts and other data which APCO intends to offer at trial and, as such, is violative of the
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attorney work product privilege. Furthermore, APCO objects to this Interrogatory insofar as it
purports to require APCO 1o describe the substance of each person's knowledge for the reason
that such a requirement seeks to impose burdens on APCO beyond those permitted by the
Nevada Rules of Civil Procedure, calls for APCO to speculate, is overly broad and unduly
burdensome and seeks information protected from disclosure by the attomey-client, work
product, party communications, investigative, and consulting expert privileges.

Subject to and without waiving any objections, APCO responds as follows: See
documents identified by Bate Stamp No. APCO00000001" through APCO00078992 which
APCO has deposited into a depository established by APCO for this Jtigation matter with
Litigation Services located at 1640 W. Alta Drive, Suite 4, Las Vegas, NV 89106 and/or are
hereby made available for review and copying (at requestor’s expense) at a mutually agreeable
time and place. Discovery is ongoing; APCO reserves the right to supplement or amend it
response to this Interrogatory as investigation, discovery, disclosure and analysis continues,
INTERROGATORY NO. §:

State with specificity the reasons that you have not paid Zitting Brothers the sums for
the work, material, and/or equipment that Zitting Brothers provided for the Project.

RESPONSE TO INTERROGATORY NO. 6:

Pursuant to the terms of the Subcontract any payments to Zitting Brothers were
specifically conditioned upon APCO’s actual receipt of payment from Gemstone for Zitting
Brothers’ work, Moreover, the Subcontract specifically provides that Zitting Brothers was
assumning the same risk that Gemstone may become insolvent and not be paid for its work as
APCO assumned in entering into prime contract with Gemstone. Zitting Brothers further agreed
that APCO had no obligation to pay Zitting Brothers for any work performed by Zitting

Brothers until or unless APCO had actually been paid for such work by Gemstone, To date,

! Please note that documents bate stamped APCODO0000S through APCOQO001557 are not being produced by
APCO as those documents were delivered by APCO to Gemstone Development West (“Gemstone™) on September
3 2008, around the time of termination of APCOPs prine conttact so that Gemstone could continue with the
construction of the Project. APCO does not have a copy of these documents as they remain in Gemstone’s
possession, Furthermore, due to clerical ervor, the following Bate Stamp Nos, were not used, APCOO0005841,
APCO00024165 and APCO00033296 and are thus not being produced..
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APCO has not been paid for the work performed, including the work performed by Zitting
Brothers. In fact, due to non-payment, APCO exercised its rights pursuant to NRS Chapter 624
and terminated the prime contract with Gemstone and further terminated the Subcontract with
Zitting Brothers. Discovery is ongoing; APCO reserves the right to supplement or amend its
response to this Interrogatory as investigation, discovery, disclosure and analysis continues.

INTERROGATORY NO. 7:

State each and every fact that you rely on to support your position that any claim for
unjust enrichment against you is invalid.
RESPONSE TO INTERROGATORY NQ. 7:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is

overly broad, unduly burdensome and oppressive because it seeks to force APCO to identify
“each and every fact” that APCO relied upon 1o support its position that any claim for “unjust
enrichment against you is invalid” Broad ranging written discovery is improper when it
essentially subsumes every fact in the case. See Hiskett v. Wal-Mart Stores, Inc., 180 FR.D.
403, 404 (D. Kan, 1998); Safeco of Am. V. Rawstron, 181 F.R.D. 441, 447048 (C.D. Cal.
1998); Lawrence v. First Kan. Bank & Tmst Co., 169 FR.D. 657, 660-63 (D. Kan.
1996)(same); Hilt v. SFC, Inc., 170 FR.D. 182, 186-87 (D. Kan. 1997). APCO further objects

to this Interrogatory on the grounds of attorney client privilege and/or atterney work product,
APCO further objects that this Interrogatory is premature, as discovery has just commenced on
this matter and APCO has not yet identified what documents it may decide to utilize or offer as
exhibits against Zitting Brothers at the time of trial.

Subject to and without waiving any objections, See Response to Interrogatory No. | and
6 above, which are incorporated herein by this reference, Also, see documents identified by
Bate Stamp No. APCO00000001? through APCO00078992 which APCO has deposited into a
depository established by APCO for this litigation matter with Litigation Services located at
1640 W. Alta Drive, Suite 4, Las Vegas, NV 89106 and/or are hereby made available for

% §ee Footuote No. 1.
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review and copying {at requestor’s expense) at a mutually agreeable time and place. Discovery
is ongoing; APCO reserves the right to supplement or amend its Response to this Interrogatory
as investigation, discovery, disclosure and analysis continues.

INTERROGATORY NO. 8:

State each and every fact that you rely on to support your position that Zitting Brothers
failed to mitigate and/or contributed to its damages as asserted in your Sixth Affirmative
Defense.

RESPONSE TO INTERROGATORY NO. 8:

Objection. APCO objects to Interrogatory on the grounds that this Interrogatory is
overly broad, unduly burdensome and oppressive because it seeks to force APCO to identify
“each and every fact” that APCO relied upon to support its position that “Zitting Brothers Failed
to mitigate and/or contributed to its damages as asserted in your Sixth Affirmative Defense.”
Broad ranging written discovery is improper when it essentially subsumes every fact in the case.
See Hiskett v. Wal-Mart Stores, Inc., 180 F.R.D. 403, 404 (D. Kan. 1998); Safeco of Am. V.
Rawstron, 181 FR.D, 441, 447048 (C.D. Cal. 1998); Lawrence v. First Kan. Bank & Trust Co,,
169 FR.D, 657, 660-63 (D. Kan. 1996)(same); Hilt v. 8FC. Inc., 170 F.R.D. 182, 186-87 (D,
Kan, 1997). APCO further objects to this Interrogatory on the grounds of atiomey client

privilege and/or attorney work product. APCO further objects that this Interrogatory is
premature, as discovery has just commenced on this matter and APCO has not yet identified all
facts that it intends to use relative the Zitting Brothers’ action.

Subject to and without waiving any objections, See Response to Interrogatory No. I, 6,
and 7 above, which are incorporated herein by this reference. Moreover, it is APCO’s
understanding that after APCO terminated its prime contract with Gemstone for nonpayment,
Cemstone requested all subcontractors, including Zitting Brothers, to continue their work on the
Project. Further, it is APCO’s understanding that Zitting Brothers elected not to complete its
work and insure that their work was accepted by the inspectors and Gemstone. As such, Zitting
Brothers failed to put themselves in the position to receive payment for the work that allegedly

remains unpaid at this time. Also, see documents identified by Bate Stamp No.
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APCO00000001° through APCO00078992 which APCO has deposited into a depository
established by APCOQ for this litigation matter with Litigation Services located at 1640 W, Alta
Drive, Suite 4, Las Vegas, NV 89106 and/or are hereby made available for review and copying
(at requestor’s expense) at 2 mutually agreeable time and place. Discovery is ongoing; APCO
reserves the right to supplement or amend its Response to this Interrogatory as investigation,
discovery, disclosure and analysis continues,

INTERROGATORY NO. 9:

State each and every fact that you rely on to support your claim that Zitting Brothers had
full knowledge and assumed the risk of any circumstance, condition, or result pertaining to or
arising from the Project as asserted in your Fifth and Eighth Affirmative Defenses.

RESPONSE TO INTERROGATORY NO. 9:

Objection. APCO objects to this Interrogatory on the grounds that this Intemrogatory is

overly broad, unduly burdensome and oppressive because it seeks to force APCO to identify
“each and every fact” that APCO relied upon to support its position that “Zitting Brothers had
fuli knowledge and assumed the risk of any circumstance, condition, or result pertaining to or
arising from the Project as asserted in your Fifth and Eighth Affirmative Defenses.” Broad
ranging written discovery is improper when it essentially subsumes every fact in the case. See
Hiskett v. Wal-Mart Stores, Inc., 180 F.R.D. 403, 404 (D. Kan. 1998); Safeco of Am. V.
Rawstron, 181 F.R.D. 441, 447048 (C.D. Cal. 1998); Lawrence v, First Kan. Bank & Trust Co.,
169 FR.D. 657, 660-63 (D. Kan. 1996)(same); Hilt v. SFC, Inc,, 170 FR.D, 182, 186-87 (D.

Kan, 1997). APCO further objects to this Interrogatory on the grounds of attomey client
privilege and/or atiorney work product, APCO further objects that this Interrogatory is
premature, as discovery has just commenced on this matter and APCO has not yet identified all
facts that it intends to use relative the Zitting Brothers’ action,

Subject to and without waiving any objections, See Response to Interrogatory No, 1, 6, 7

and 8 above, which are incorporated herein by this reference. Also, see documents identified by

3 See Fooinote No. 1.
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Bate Stamp No. APCQ00000001* through APCO00078992 which APCO has deposited into a
depository established by APCO for this litigation matter with Litigation Services located at
1640 W. Alta Drive, Suite 4, Las Vegas, NV 89106 and/or are hereby made available for
review and copying (at requestor’s expense) at a mutually agreeable time and place. Discovery
is ongoing. APCO reserves the right to supplement or amend its Response to this Interrogatory
as investigation, discovery, disclosure and analysis continues.

INTERROGATORY NO. 10:

State each and every fact that you rely on to support your position that any obligation or
duty, contractual or otherwise that Zitting Brothers' claims to be owed by APCQ Construction
has been fully performed, satisfied, excused, and/or discharged as asserted in your Tenth
Affirmative Defense.

RESPONSE TO INTERROGATORY NO. 10:

Objection. APCO objects to this Interrogatory on the grounds that this Intemrogatory is
overly broad, unduly burdensome and oppressive because it seeks to force APCO to identify
“each and every fact” that APCO relied upon to support its position that “Zitting Brothers'
claims to be owed by APCO Construction has been fully performed, satisfied, excused, and/or
discharged as asserted in your Tenth Affirmative Defense.” Broad ranging written discovery is
improper when it essentially subsumes every fact in the case, See Hiskett v, Wal-Mast Stores
Inc., 18C F.R.D. 403, 404 (D. Kan. 1998); Safeco of Am. V. Rawstron, 181 F.R.D. 441, 447048
(C.D. Cal. 1998); Lawrence v. First Kan. Bank & Trust Co., 169 F.R,DD, 657, 660-63 (D, Kan.
1996)(same); Hilt v. SFC, Inc., 170 FR.D. 182, 186-87 (D. Kan. 1997). APCO further objects

to this Interrogatory on the grounds of attorney client privilege and/or attomey work product.
APCO further objects that this Interrogatory is premature, as discovery has just commenced on
this matter and APCO has not yet identified all facts that it intends to use relative the Zitting

Brothers’ action,

* See Footnote No, 1,
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Subject to and without waiving any objections, See Response to Interrogatory No. 1, 6
and 7 above, which are incorporated herein by this reference. Discovery is ongoing. APCO
reserves the right to supplement or amend its Response to this Interrogatory as investigation,
discovery, disclosure and analysis continues.

INTERROGATORY NO. 11:

State each and every fact that you intend to rely upon to support your position that any
obligation or duty, contractual or otherwise that Zitting Brothers' claims to be owed by APCO
has been replaced, terminated, voided, cancelled or otherwise released as asserted in your
Sixteenth Affirmative Defense.

RESPONSE TO INTERROGATORY NO. 11:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
overly broad, unduly burdensome and oppressive because it seeks to force APCO to identify
“each and every fact” that APCO relied upon to support its position that “Zitting Brothers'
claims to be owed by APCO has been replaced, terminated, voided, cancelled or otherwise
released as asserted in your Sixteenth Affirmative Defense.” Broad ranging written discovery is
improper when it essentially subsumes every fact in the case. See Hiskett v. Wal-Mart Stores.
Inc., 180 F.R.D. 403, 404 (D. Kan. 1998); Safeco of Am. V. Rawstron, 18] FR.D, 441, 447048
(C.D. Cal. 1998); Lawrence v, First Kan. Bank & Trust Co., 169 FR.D, 657, 660-63 (D. Kan.
1996)(same); Hilt v. SFC, Inc., 170 E.R.D. 182, 186-87 (D. Kan. 1997). APCO further objects

to this Interrogatory on the grounds of attorney client privilege and/or attomey work product,
APCO further objects that this Interrogatory is premature, as discovery has just commenced on
this matter and APCO has not yet identified all facts that it intends to use relative the Zitting
Brothers' action.

Subject to and witheut waiving any objections, See Response to Interrogatory No. 1, 6
and 7 above, which are incorporated herein by this reference. Also, see documents identified by

Bate Stamp No. APCO00000001° through APCO00078992 which APCO has deposited into a

3 See Footnole No. L.
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depository established by APCO for this litigation matter with Litigation Services located at
1640 W. Alta Drive, Suite 4, Las Vegas, NV 89106 and/or are hereby made available for
review and copying (at requestor’s expense) at a mutually agreeable time and place. Discovery
is ongoing, APCO reserves the right to supplement or amend its Response to this Interrogatory
as investigation, discovery, disclosure and analysis continues.

INTERROGATORY NO. 12:

If you contend that Zitting Brothers entered into any independent agreement or
ratification with Camco Pacific or Gemstone, state each and every fact that you rely on to
support your position and on what basis any such agreement relieves APCO of its contractual
duties to Zitting Brothers,

RESPONSE TO INTERROGATORY NO. 12:

It is APCQO's understanding that after APCO's termination of the prime contract with

Gemstone for non-payment, Gemstone, through Cameco Pacific Construction Company
(“Camco”), its replacement contractor, entered into independent and/for ratification agreements.
APCQ is aware that several of its subcontractors have entered into such independent and/or
ratification agreement. APCO does not have personal knowledge of which subcontractors have
entered into such agreements, APCO objects that this Interrogatory is premature, as discovery
has just commenced on this matter and APCO has not yet identified all subcontractors who may
have entered into such agreements and whether or not Ziiting Brothers was one of such
subcontractors. Discovery is ongoing. APCO reserves the right to supplement or amend its
Response to this Interrogatory as investigation, discovery, disclosure and analysis continues.

INTERROGATORY NO. 13:

State each and every fact that you rely on to support your position that the damages
sustained by Zitting Brothers are the result of the acts, omission to act, or negligence of Zitting
Brothers or third party(ies} over whom APCO has no conirol as asserted in yowr Fourth
Affirmative Defense.

11

11
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RESPONSE TO INTERROGATORY NO. 13:

Objection. APCO objects to this Interrogatory on the grounds that this Intemogatory is
overly broad, unduly burdensome and oppressive because it seeks to force APCO to identify
“each and every fact” that APCO relied upon to support its position “that the damages sustained
by Zitting Brothers are the result of the acts, omission to act, or negligence of Zitting Brothers
or third party(ies) over whom APCO has no control as asserted in your Fourth Affirmative
Defense”. Broad ranging wuitten discovery is improper when it essentially subsumes every fact
in the case. See Hiskett v. Wal-Mart Stores, Inc., 180 F.R.D, 403, 404 (D. Kan. 1998); Safeco
of Am, V. Rawsiron, 181 FR.D. 441, 447048 (C.D. Cal. 1998); Lawrence v. First Kan, Bank &
Trust Co., 169 FR.D. 657, 660-63 (D. Kan. 1996){same); Hilt v. SFC. Inc., 170 FR.D. 182,
186-87 (D. Kan. 1997). APCO further objects to this Interrogatory on the grounds of attorney

client privilege and/or attorney work product. APCO further objects that this Interrogatory is
premature, as discovery has just commenced on this matter and APCO has not yet identified all
facts that it intends to use relative the Zitting Brothers’ action,

Subject to and without waiving any objections, See Response to Interrogatory No. 1, 6,
and 7 above, which are incorporated herein by this reference. Also, see documents identified by
Bate Stamp No. APCO00000001° through APCO00078992 which APCO has deposited into a
depository established by APCO for this litigation matter with Litigation Services located at
1640 W. Alta Drive, Suite 4, Las Vegas, NV 89106 and/or are hereby made available for
review and copying (at requestor’s expense) at a mutuatly agreeable time and place. Discovery
is ongoing. APCO reserves the right to supplement or amend its Response to this Interrogatory
as investigation, discovery, disclosure and analysis continues,

INTERROGATORY NO. 14:
State each and every fact that you rely on to support your position that damages

sustained by Zitting Brothers were caused solely by a breach of contract, breach of warranty,

¢ See Footnote No. 1.
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expressed and implied, and acts or omissions of Zitting Brothers or some third party(ies) over
whom APCO had no control as asserted in your Fourth Affirmative Defense,

RESPONSE TO INTERROGATORY NO. 14:

Objection. APCO objects to this Interrogatory on the grounds that Interrogatory is
overly broad, unduly burdensome and oppressive because it seeks to force APCO to identify
“each and every fact” that APCOQ relied upon to support its position “that damages sustained by
Zitting Brothers were caused solely by a breach of contract, breach of warranty, expressed and
implied, and acts or omissions of Zitting Brothers or some third party(ies) over whom APCO
had no control as asserted in your Fourth Affirmative Defense”. Broad ranging written
discovery is improper when it essentially subsumes every fact in the case. See Hiskett v. Wal-
Mart Stores, Inc., 180 ER.D, 403, 404 (D. Kan. 1998); Safeco of Am, V. Rawstron, 181 F.R.D,
441, 447048 (C.D. Cal. 1998); Lawrence v. First Kan, Bank & Trust Co., 169 F.R.D. 657, 660-
63 (D. Kan. 1996)(same); Hilt v. SFC, Inc,, 170 F.R.D. 182, 186-87 (D. Kan. 1997). APCO

further objects to this Interrogatory on the grounds of attorney client privilege and/or attorney
work product. APCO further objects that this Interrogatory is premature, as discovery has just
commenced on this matter and APCO has not yet identified all facts that it intends to use
relative the Zitting Brothers” action.

Subject to and without waiving any objections, See Response to Interrogatory No. |, 6
and 7 above, which are incorporated herein by this reference. Also, see documents identified by
Bate Stamp No. APCO00000001” through APC0O00078992 which APCO has deposited into a
depository established by APCO for this litigation matter with Litigation Services located at
1640 W. Alta Drive, Suite 4, Las Vegas, NV 89106 and/or are hereby made available for
review and copying (at requestor’s expense) at a mutually agreeable time and place. Discovery
is ongoing. APCO reserves the right to supplement or amend its Response to this Interrogatory
as investigation, discovery, disclosure and analysis continues.

tHi

7 See Footuote Ne. 1.
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INTERROGATORY NO. 15:

State each and every fact that you rely on to support your position that Zitting Brothers
claims have been waived as a resuit of Zitting Brothers' respective acts and conduct as asserted
in your Second Affirmative Defense.

RESPONSE TO INTERROGATORY NO, 15:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
overly broad, unduly burdensome and oppressive because it seeks to force APCO to identify
“each and every fact” that APCO relied upon to support its position “that Zitting Brothers
claims have been waived as a result of Zitting Brothers' respective acts and conduct as asserted
in your Second Affirmative Defense.” Broad ranging written discovery is improper when it
essentially subsumes every fact in the case. See Hiskett v. Wal-Mart Stores, Inc,, 180 FR.D.
403, 404 (D. Kan. 1998); Safeco of Am. V. Rawstron, 181 F.R.D. 441, 447048 (C.D. Cal
1998); Lawrence v. First Kan, Bank & Tmst Co,, 169 FR.D. 657, 660-63 (D. Kan,
1996)(same); Hilt v. SFC. Ine., 170 FR.D. 182, 186-87 (D. Kan. 1997). APCQ further objects

to this Interrogatory on the grounds of attorney client privilege and/or attorney work product.
APCO further objects that this Interrogatory is premature, as discovery has just commenced on
this matter and APCO has not yet identified all facts that it intends to use relative the Zitting
Brothers’ action.

Subject to and without waiving any objections, See Response to Interrogatory No. 1, 6
and 7 above, which are incorporated herein by this reference. Also, see documents identified by
Bate Stamp No. APCO0000000® through APCO00078992 which APCO has deposited into a
depository established by APCO for this litigation matter with Litigation Services located at
1640 W. Alta Drive, Suite 4, Las Vegas, NV 89106 and/or are hereby made available for
review and copying (at requestor’s expense) at a mutually agreeable time and place. Discovery
is ongoing, APCO reserves the right to supplement or amend its Response to this Interrogatory

as investigation, discovery, disclosure and analysis continues,

¥ See Footuote No. 1.

Page 19 of 47

#1565415-v4

AA 006150




HOWARD & HOWARD ATTORNEYS PLLC

3800 Howard Hughes Pkwy., Suile 1400

Las Vegas, NV 82169

{702) 257-1483

24

25

26

7

28

INTERROGATORY NO. 16:

State each and every fact that you rely on to support your position that Zitting Brothers'
claims are premature as asserted in your Thirteenth Affirmative Defense.

RESPONSE TO INTERROGATORY NO. 16:

Objection. APCO objeets to this Interrogatory on the grounds that this Interogatory is
overly broad, unduly burdensome and oppressive because it seeks to force APCO to identify
“each and every fact” that APCO relied upon to support its position “Zitting Brothers' claims
are premature as asserted in your Thirteenth Affirmative Defense.” Broad ranging written
discovery is improper when it essentially subsumes every fact in the case. See Hiskett v. Wal-
Mart Stores, Inc., 180 F.R.D. 403, 404 (D, Kan. 1998); Safeco of Am. V. Rawstron, 181 F.R.D,
441, 447048 (C.D. Cal. 1998); Lawrence v. First Kan. Bank & Trust Co., 169 FR.D. 657, 660-
63 (D. Kan. 1996)(same); Hilt v. SFC, Inc., 170 F.R.D. 182, 186-87 (D. Kan. 1997). APCO

further objects to this Interrogatory on the grounds of attorney client privilege and/or attorney
work product. APCO further objects that this Interrogatory is premature, as discovery has just
commenced on this matter and APCO has not yet identified all facts that it intends to use
relative the Zitting Brothers’ action.

Subject to and without waiving any objections, See Response to Interrogatory No. 1, 6,
and 7 above, which are incorporated herein by this reference. Also, see documents identified by
Bate Stamp No. APCO00000001% through APCO00078992 which APCO has deposited into a
depository established by APCO for this litigation matter with Litigation Services located at
1640 W, Alta Drive, Suite 4, Las Vegas, NV 89106 and/or are hereby made available for review
and copying (at requestor’s expense) at a mutually agreeable time and place. Discovery is
ongoing. APCO reserves the right to supplement or amend its Response to this Interrogatory as
investigation, discovery, disclosure and analysis continues,

11!
11

¥ See Footroie No, 1.
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INTERROGATORY NO. 17:

State each and every fact that you rely on to support your positien that Zitting Brothers'
claims for relief against Gemstone are barred by Zitting Brothers' prior breach of contract
including the failure to perform any coaditions precedent or conditions subsequent as asserted
in your Twelfth Affirmative Defense.

RESPONSE TO INTERROGATORY NO. 17:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
overly broad, unduly burdensome and oppressive because it seeks to force APCO to identify
“each and every fact” that APCO relied upon to support its position “that Zitting Brothers'
claims for relief against Gemstone are barred by Zitling Brothers' prior breach of contract
including the faiture to perform any conditions precedent or conditions subsequent as asserted
in your Twelfth Affirmative Defense.” Broad ranging written discovery is improper when it
essentially subsumes every fact in the case. See Hiskett v. Wal-Mart Stores. Inc., 180 F.R.D.
403, 404 (D. Kan. 1998); Safeco of Am. V. Rawstron, 181 FR.D. 441, 447048 (C.D. Cal.
1998); Lawrence v. First Kan. Bank & Trust Co., 169 FR.ID. 657, 660-63 (D. Kan.
1996)(same); Hilt v. SFC, Inc., 170 FR.D. 182, 186-87 (D. Kan, 1997). APCO further objects

to this Interrogatory on the grounds of attorney client privilege and/or attorney work product.
APCQO further objects that this Interrogatory is premature, as discovery has just commenced on
this matter and APCO has not yet identified all facts that it intends to use relative the Zitting
Brothers® action.

Subject to and without waiving any objections, See Response to Interrogatory No. 1, 6
and 7 above, which are incorporated herein by this reference. Also, see documents identified by
Bate Stamp No. APCO00000001" through APCO00078992 which APCO has deposited into a
depository established by APCO for this litigation matter with Litigation Services located at
1640 W, Alta Drive, Suite 4, Las Vegas, NV 89106 and/or are hereby made available for

review and copying (at requestor’s expense) at a mutuaily agreeable time and place. Discovery

1® See. Footaote No. 1.
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is ongoing. APCO reserves the right to supplement or amend its Response to this Interrogatory
as investigation, discovery, disclosure and analysis continues.

INTERROGATORY NO. 19:

State each and every fact that you rely on to support your claim that Zitting Brothers

failed to comply with the requirements contained in NRS Chapter 108 and thus does not have a
valid and enforceable lien against the property at issue as asserted in your Nineteenth
Affirmative Defense.

RESPONSE TO INTERROGATORY NO. 19:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is

overly broad, unduly burdensome and oppressive because it seeks to force APCO to identify
“each and every fact” that APCO relied upon to support its position “that Zitting Brothers failed
to comply with the requirements contained in NRS Chapter 108 and thus does not have a valid
and enforceable lien against the property at issue as asserted in your Nineteenth Affirmative
Defense.” Broad ranging written discovery is improper when it essentially subsumes every fact
in the case. See Hiskert v. Wal-Mart Stores, Inc,, 180 F.R.D. 403, 404 (D. Kan. 1998); Safeco
of Am. V. Rawstron, 181 F.R.D. 441, 447048 {C.D. Cal. 1998); Lawrence v, First Kan, Bank &
Trust Co., 169 FR.D. 657, 660-63 (D. Kan. 1996)(same); Hilt v. SFC, Inc, 170 FR.D. 182,
186-87 (D. Kan, 1997). APCO further objects to this Interrogatory on the grounds of attorney

client privilege and/or attorney work product. APCO further objects that this Interrogatory is
premarure, as discovery has just commenced on this matter.

Subject to and without waiving any objections, APCO responds as follows: Discovery is
ongoing. APCO reserves the right to supplement or amend its Response to this Interrogatory as
investigation, discovery, disclosure and analysis continues.

INTERROGATORY NO. 20:
Identify and describe any and all complaints you have regarding the quality of work,

materials, and/or equipment furnished by Zitting Brothers at the Project.
iy

i1
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RESPONSE TO INTERROGATORY NO. 20:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
vague, ambiguous, overly broad, unduly burdensome and oppressive because it seeks to foree
APCO to identify “all complaints you have regarding the quality of work materials, and/or
equipment furnished by Zitting Brothers at the Project” Broad ranging interrogatories are
improper when they essentially subsume every fact in the case or every person having
knowledge. See Hiskett v. Wal-Mart Stores. Inc., 180 F.R.D. 403, 404 (D. Kan. 1998).
(“Interrogatories should not require the answering party to provide a narrative account of its
case.”), Parties can hardly know when they have identified “all” facts, persons, and documents
with respect to anything — particularly before the close of discovery. “How can the court make
enforceable orders with reference to ‘all' of anything? Often, the relevance of a particular fact
to a particular issue is not known until clarified and put into context by testimony at deposition
or trial. Such a question places the responding party in an impossible position. See Id.; Safeco

of Am. V. Rawstron, 181 FR.D. 441, 447048 (C.D. Cal. 1998)finding unreasonable an

interrogatory calling for all facts supporting denial of a request for admission); Lawrence v,
First Kan. Bank & Trust Co., 169 F.R.D. 657, 660-63 (D. Kan. 1996)(same); Hilt v. SEC, Inc,,
170 FR.D. 182, 186-87 (D. Kan. 1997)(finding unduly burdensome an interrogatory seeking to

require plaintiff to state ‘each and every fact’ supporting allegations of a complaint},

Subject to, and without waiving the foregoing objections, Gemstone has asserted various
complaints about the quality of the work performed by APCO and its subcontractors. As of this
time, Gemstone has not identified specific issues that Gemstone has with APCO’s or its
subcontractor’s work, including that of Zitting Brothers. However, as a result of Gemstone's
assertions that there are issues with the quality of the work performed on the Project, Gemstone
has failed to pay APCO for the work that APCO performed including the work that was
performed by Zitting Brothers. Discovery is ongoing. APCOQ reserves the right to supplement
or amend its response to this Interrogatory as investigation, discovery, disclosure and analysis
continues.

11
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INTERROGATORY NO. 21:

State each and every fact that you rely on to support your claim that Zitting Brothers has
failed to comply with the requirements of NRS 624 as asserted in your Eighteenth Affirmative
Defense.

RESPONSE TO INTERROGATORY NO. 21:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
overly broad, unduly burdensome and oppressive because it seeks to force APCQ to identify
“each and every fact” that APCO relied upon to support its position “that Zitting Brothers has
failed to comply with the requirements of NRS 624 as asserted in your Eighteenth Affirmative
Defense.” Broad ranging written discovery is improper when it essentially subsumes every fact
in the case. See Hiskett v. Wal-Mart Stores, Inc., 180 F.R.D. 403, 404 (D. Kan. 1998); Safeco
of Am. V, Rawstron, 181 F.R.D. 441, 447048 (C.D. Cal. 1998); Lawrence v, First Kan. Bank &
Trust Co., 169 F.R.ID. 657, 660-63 (D. Kan. 1996)(same); Hilt v. SFC. Inc,, 170 FR.D, 182,
186-87 (D. Kan, 1997). APCO further objects to this Interrogatory on the grounds of attorney

client privilege and/or attorney work product, APCO further objects that this Interrogatory is
premature, as discovery has just commenced on this matter and APCO has not yet identified all
facts that it intends to use relative the Zitting Brothers’ action.

Subject to and without waiving any objections, See Response to Interrogatory No. 1, 6
and 7 above, which are incorporated herein by this reference. Also, see documents identified by
Bate Stamp No. APCO00000001" through APCO00078992 which APCO has deposited into a
depository established by APCO for this litigation matter with Litigation Services located at
1640 W. Alta Drive, Suite 4, Las Vegas, NV 89106 and/or are hereby made available for
review and copying (at requestor’s expense) at a mutually agreeable time and place, Discovery
is ongoing, APCO reserves the right to supplement or amend its Response to this Interrogatory
as investigation, discovery, disclosure and analysis continues.

11
i

" See Foomote No, 1.

Page 24 of 47

#1565415-v4

AA 006155




HOWARD & HOWARD ATTORNEYS PLLC

3800 Howard Hughes Pkwy., Suite 1400

las Vegas, NV 89169

{702) 257-1483

[ &)

19

20

21

25

26

27

28

INTERROGATORY NO. 22:

Identify, sufficiently to permit service of subpoena, each witness to this action known to

you, your attorney, agent or any investigator or detective employed by you or your attorney or
anyone acting on your behalf, which you intend to have testify at the time of trial relative the
work, material, and/or equipment supplied by Zitting Brothers and provide a brief statement of
their anticipated testimony.

RESPONSE TO INTERROGATORY NO. 22:

Objection. APCO reiterates its General Objections and adds that as this action is in the
initia} stages of discovery, and APCO has not yet determined which witnesses APCO intends
“to have testify at the time of trial relative the work, material, and/or equipment supplied by
Zitting Brothers”, APCO further objects that this Interrogatory is premature. APCO further
objects as the Interrogatory secks information which is protected from disclosure by the
attorney’s work product privilege. APCO further objects on the basis that the Interrogatory seeks
disclosure of trial witnesses (other than experts) and is therefore violative of the attorney work
product privilege. APCO further objects on the basis that the Interrogatory seeks to ascertain
the anticipated testimony of witnesses who are not “experts” and as such violate the attorney
work product privilege. APCO further objects on the basis that the question secks o ascertain
all facts and other data which APCO intends to offer at trial and, as such, is violative of the
attorney work product privilege. APCO further objects on the grounds that this Interrogatory is
vague, ambiguous, overly broad, unduly burdensome and oppressive because it seeks to force
APCO to identify “each witness to this action known to you, your attorney, agent, or any
investigator or detective employed by you or your attorney or anyone acting on your behalf, and
provide a brief statement of their anticipated testimony.” See also, Response to Interrogatory
No. 1 above, which is incorporated herein by this reference.

Furthermore, APCO objects to this Interrogatory insofar as it purports to requite APCO
to describe the substance of each person's knowledge for the reason that such a requirement
seeks to impose burdens on APCO beyond those permitted by the Nevada Rules of Civil
Procecure, calls for APCO to speculate, is overly broad and unduly busdensome and seeks

Page 25 of 47

#1565415-v4

AA 006156




HOWARD & HOWARD ATTORNEYS PLLC

3800 Howard Hughes Pkwy., Suite 1400

Las Vegas, NV 89169

(702) 257-1483

information protected from disclosure by the attorney-client, work product, party
communications, investigative, and consulting expert privileges. Subject to and without
waiving any objections, APCO anticipates that the following individuals may be witnesses
and/or have relevant information relative the claims asserted in this action:

1. Randy Nickerl
APCQ Construction
¢/o Gwen Rutar Mullins, Esq.
Howard & Howard Attorneys PLLC
3800 Howard Hughes Pkwy, Ste, 1400
Las Vegas, Nevada 89169

Mr. Nicker! will testify regarding the facfs and circumstances surrounding this action
and provide other testimony to suppoit the allegations of APCO’s Complaint against Gemstone
and all other claims that APCO has asserted against various subcontractors, including Zitting
Brothers, Mr. Nicker] will further provide testimony to refute the allegations of Gemstone's
Counterclaim and various Complaints in Intervention filed by various subcontractors, including

Zitting Brothers.

2. Joe Pelan
APCO Construction
c/o Gwen Rutar Mullins, Esq.
Howard & Howard Attorneys PLLC
3800 Howard Hughes Pkwy, Ste. 1400
Las Vegas, Nevada 89169

Mr. Pelan will testify regarding the facts and circumstances surrounding this action and
provide other testimony to support the allegations of APCO’s Complaint against Gemstone and
all other claims that APCO has asserted against various subcontractors, including Zitting
Brothers, Mr. Pelan will further provide testimony to refute the allegations of Gemstone's
Counterclaim and various Complaints in Intervention filed by various subcontractors, including
Zitting Brothers.
1T
i1
il
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3 Lisa Lynn
APCO Construction
¢/o Gwen Rutar Mullins, Esq.
Howard & Howard Attorneys PLLC
3800 Howard Hughes Pkwy, Ste. 1400
Las Vegas, Nevada 89169

Ms. Lynn will testify regarding the facts and circumstances surrounding this action.

4, Mary Jo Allen
APCO Construction
cfo Gwen Rutar Mullins, Esq.
Howard & Howard Attorneys PLLC
3800 Howard Hughes Pkwy, Ste. 1400
Las Vegas, Nevada 89169

Ms. Allen is expected to testify regarding the amounts due to APCO on the Manhattan
West Project and shali further provide other testimony in support of the allegations of APCO's
Complaint.

3. Person Most Knowledgeable - APCO
c/o Gwen Rutar Muilins, Esq.
Howard & Howard Attorneys PLLC
3800 Howard Hughes Pkwy, Ste. 1400
Las Vegas, Nevada §9169

Person Most Knowledgeable of APCO will testify regarding the facts and circumstances
surrounding this action, will support the allegations of APCO’s Complaints and will refute the
allegations of the Counterclaim and/or various Complaints in Intervention as they are asserted
against APCQ.

6. The Person Most Knowledgeable
Gemstone Development West, Inc.
c/o Alexander Edelstein, registered Agent
10170 W. Tropicana Ave., Suite 156-169
Las Vegas, Nevada 89147

The Person Most Knowledgeable of Gemstone Development West, Inc. is expected to
testify regarding the facts and circurnstances related to the claims made in this action,

11
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7. Alexander Edelstein
10170 W, Tropicana Ave., Suite 136-169
Las Vegas, Nevada 89147

M, Edelstein is expected to testify regarding the facts and circumstances related to the
claims made in this action,

8. Pete Smith
Gemstone Development West, Inc.
Address unknown

Mr. Smith is expected to testify regarding the facts and circumstances related to the
claims made in this action.

g. Craig Colligan
Address unknown

Mir. Colligan is expected to testify regarding the facts and circumstances related to the

claims made in this action.

10.  The Person Most Knowledgeable
Scott Financial Services, Inc.
cfo Kemp, Jones & Coulthard
3800 Howard Hughes Pkwy., 17" Floor
Las Vegas, Nevada 89169

The Person Most Knowledgeable of Scott Financial Services, Inc. is expected to testify
regarding the facts and circumstances related to the claims made by in this action.

11.  BradleyJ. Scott
clo Kemp, Jones & Coulthard
3800 Howard Hughes Pkwy., 17" Floor
Las Vegas, Nevada 89169

Mr. Scott is expected to testify regarding the facts and circumstances related to the
claims made by in this action.
i
111
i
1
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12, The Person Most Knowledgeable
Bank of Oklahema
¢fo Lewis and Roca, LLP
3993 Howard Hughes Pkwy., Ste. 600
Las Vegas, Nevada 89169

The Person Most Knowledgeable of Bank of Oklahoma is expected to testify regarding
the facts and circumsiances related to the claims made in this action.

13. The Person Most Knowledgeable
Club Vista Financial Services, LLC
c/o Cooksey, Toolen, Gage, Duffy & Woog
3930 Howard Hughes Pkwy., Ste. 200
Las Vegas, Nevada 89169
The Person Most Knowledgeable of Club Vista Financial Services, LLC is expected to

testify regarding the facts and circumstances related to the claims made in this action.

14, The Person Most Knowledgeable
Tharaldson Metels II, Inc.
c/o Cooksey, Toolen, Gage, Duffy & Woog
3930 Howard Hughes Pkwy., Ste. 200
Las Vegas, Nevada 89169

The Person Most Knowledgesble of Tharaldson Motels II, Inc. is expected fo testify
regarding the facts and circumstances related to the claims made in this action,

15.  Gary D. Tharaldson
c/o Cooksey, Toolen, Gage, Duffy & Woog
3930 Howard Hughes Pkwy., Ste. 200
Las Vegas, Nevada 89169

Mr. Tharaldson is expected to testify regarding the facts and circumstances related to the
claims made in this action.
it
111
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i1
1
1

Page 29 of 47

#1565415-v4

AA 006160




HOWARD & HOWARD ATTORNEYS PLLC
3800 Howard Hughes Pkwy., Suite 1400

Las Vegas, NV 89169

(702) 257-1483

]

it

12

13

14

15

16

17

18

i9

16, Person Most Knowledgeable
Zitting Brothers Construction
c/o Michael M. Edwards, Esq,
WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
415 South Sixth Street. Ste, 300
Las Vegas, Nevada §9101

The Person Most Knowledgeable of Zitting Brothers Construction, Inc. is expected to
testify as to histher understanding of the facts of this matter forming the basis of Zitting
Brothers’ lawsuit against APCO,

APCO further expects that each of the subcontractors who are participating in this action
will also testify as to his/her understanding of the facts on this matter and to support their claims
that were asserted in this action. Also, see APCQ’s disclosure of witnesses previously served
on this matter. Discovery is ongoing, APCO reserves the right to supplement or amend its
response to this Interrogatory as investigation, discovery, disclosure and anatysis continues.

INTERROGATORY NO. 23:

Identify all documents, records, writings, etc., that support your Answers to these

Interrogatories and your responses to Requests for Admission.

RESPONSE TO INTERROGATORY NO, 23:

Objection. APCO objects to this Interrogatory as being overly broad, unduly
burdensome and oppressive because it seeks to force APCO to identify “all documents, records,
writings, etc., that support your Answers to these Interrogatories and your responses to Requests
for Admission.” Broad ranging written discovery is improper when it essentially subsumes
every fact in the case. See Hiskett v. Wal-Mart Stores. Inc., 180 F.R.D. 403, 404 (D. Kan.
1998); Safeco of Am. V. Rawstron, 181 F.R.D. 441, 447048 (C.D. Cal. 1998); Lawrence v,
First Kan, Bank & Trust Co., 169 FR.D. 657, 660-63 (D. Kan. 1996)(same); Hilt v. SFC, Inc.,
170 FR.D, 182, 186-87 (D. Kan. 1997), APCO further objects to this Interrogatory on the
grounds of attorney client privilege and/or attorney work product. APCO further objects that

this Interrogatory is premature, as discovery has just commenced on this matter and APCO has

not yet identified all facts that it intends to use relative the Zitting Brothers’ action,

/1
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Subject to and without waiving any objections, see documents identified by Bate Stamp
No. APC000000001" through APCO00078992 which APCO has deposited into a depository
established by APCQ for this litigation matter with Litigation Services located at 1640 W. Alta
Drive, Suite 4, Las Vegas, NV 89106 and/or are hereby made available for review and copying
(at requestor’s expense) at a mutually agreeable time and place. Discovery is ongoing. APCO
reserves the right to supplement or amend its Response to this Interrogatory as investigation,
discovery, disclosure and analysis continues.

INTERROGATORY NO, 24:

State the names, address and telephone number of each and every individual known to

you who has knowledge of the facts involved in this matter including, but not limited to, Zitting
Brothers' work, material, and/or equipment at the Project.
RESPONSE TO INTERROGATORY NO. 24:

Objection. APCO objects to this Interrogatory on basis that it is overly broad, unduly
burdensome and oppressive because it seeks to force APCO to identify “each and every
individual known to you who has knowledge of the facts involved in this matter including, but

not limjted to, Zitling Brothers’ work, material, and/or equipment at the Project.” Broad ranging

written discovery is improper when it essentially subsumes every fact in the case, See Hiskett v.
Wal-Mart Stores, Inc., 180 F.R.D. 403, 404 (D, Kan. [998); Safeco of Am. V. Rawstron, 181
ER.D. 441, 447048 (C.D. Cal. 1998); Lawrence v. First Kan, Bank & Trust Co., 169 F.R.D.
657, 660-63 (D. Kan. 1596)(same); Hilt v. SFC, Inc., 170 FR.D. 182, 186-87 (D. Kan. 1997).

APCO further objects to this Interrogatory on the grounds of attorney client privilege and/or

attorney work product, APCO fuxther objects that this Interrogatory is premature, as discovery
has just commenced on this matter and APCO has not yet identified all individuals that have
facts relative this matter.

Subject to and without waiving any objections, see Response to Interrogatory No, 22

above. Also, see APCO’s disclosure of witnesses previously served on this matter. Discovery

12 See Footnote No. 1.
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is ongoing. APCO reserves the right to supplement or amend its Response to this Interrogatory
as investigation, discovery, disclosure and analysis continues,

INTERROGATORY NO, 25;

State the reasons why you failed to Zitting Brothers for the work, material, and/or
equipment it furnished on the Project.
RESPONSE TO INTERROGATORY NO, 25:

Objection. This Interrogatory is overly broad, vague and incomplete and APCO is

unable to determine what inquiry is being made by Zitting Brothers.

INTERROGATORY NO. 26:

State each and every fact that supports your position that you are not legally liable for
payment to Zitting Brothets for the work, material, and/or equipment that it furnished on the
Project.

RESPONSE TO INTERROGATORY NO. 26:

Objection. APCQ objects to this Interrogatory on the grounds that this Interrogatory is
overly broad, unduly burdensome and oppressive because it seeks to force APCO to identify
“each and every fact that supports your position that you are not legally Lable for payment to
Zitting Brothers for the work, material, and/or equipment that it furnished on the Project.”
Broad ranging written discovery is improper when it essentially subsumes every fact in the case,
See Hiskett v. Wai-Mart Stores, Inc,, 180 FR.D. 403, 404 (D. Kan. 1998); Safeco of Am. V.
Rawstron, 181 F.R.D. 441, 447048 (C.D. Cal. 1998); Lawrence v, First Kan, Bank & Trust Co.,
169 F.R.D. 657, 660-63 (D. Kan, 1996)(same); Hilt v. SFC, Inc,, 170 F.R.D. 182, 186-87 (D.
Kan. 1997). APCO further objects to this Interrogatory on the grounds of attorney client

privilege andfor attorney work product. APCO further objects that this Interrogatory is
premature, as discovery has just commenced on this matter and APCO has not yet identified all
facts that it intends to use relative the Zitting Brothers' action.

Subject to and without waiving any objections, See Responses to Interrogatory No. 1, 6

and 7 above, which are incorporated herein by this reference. Also, see documents identified by
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Bate Stamp No. APCO00000001" through APCO00078992 which APCO has deposited into a
depository established by APCO for this litigation matter with Litigation Services located at
1640 W. Alta Drive, Suite 4, Las Vegas, NV 89106 and/or are hereby made available for
review and copying {at requestor’s expense) at a mutually agresable time and place. Discovery
is ongoing. APCO reserves the right to supplement or amend its Response to this Interrogatory
as investigation, discovery, disclosure and analysis continues,

INTERROGATORY NO., 27:

Identify each person you expect to call as an expert witness at the time of trial in this

action. With respect to each, please state:

b the subject matter on which the expert is expected to testify, the substance of the

facts and opinions to which each expert is expected to testify;
2) a summary of the grounds for each opinion;
3) whether written document was prepared by such expert;

4) the professional title, educational background, qualifications and work
experience of each such expert.
RESPONSE TO INTERROGATORY NO. 27:

Objection. APCC objects to this Interrogatory on the grounds that it is premature.
APCO has not yet decided on which, if any, expert witnesses might be called at trial. In fact,
APCQ has not yet retained any expert witness on this matter. Discovery is ongoing. APCO
reserves the right to supplement this Response when APCO has retained an expert witness on
this matter,

INTERROGATORY NO. 28:
Identify any and all exhibits which you intend to produce at the time of trial in this

maiter as it refates to the claims brought by Zitting Brothers and the work, material, and/or

equipment furnished by Zitting Brothers on the Project.

111

12 See Foomote No. 1.
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RESPONSE TO INTERROGATORY NO. 28:

Objection. APCO objects to this Interrogatory on the grounds that it is premature,
APCO has yet to determine the exhibits to be produced at trial, See also Response to
Interrogatory No, 1 above, which is incorporated herein by this reference.

Subject to and without waiving any objections, see documents identified by Bate Stamp
No. APCO00000001™ through APCO00078992 which APCO has deposited into a depository
established by APCO for this litigation matter with Litigation Services located at 1640 W. Alta
Drive, Suite 4, Las Vegas, NV 89106 and/or are hereby made available for review and copying
(at requestor’s expense} at a mutually agreeable time and place. See also documents produced
by other parties to this action, including any documents produced by Zitting Brothers in this
action. Discovery is ongoing. APCO reserves the right to supplement or amend its Response to
this Interrogatory as investigation, discovery, disclosure and analysis continues.

INTERROGATORY NO. 29:

If you have asserted or intend to assert any causes of action, counter-claims, cross-
claims, or any other similar claim against Zitting Brothers in this matter, identify each and state

all facts you rely on to support each claim,

RESPONSE TO INTERROGATORY NO. 29:
Objection: APCO objects on the basis that the Interrogatory is overly broad, vague,

ambiguous, indefinite as to time and without reasonable limitation ir its scope. APCO further
objects on the basis that the question is oppressive, harassing and burdensome; the information
sought seeks APCO's counsel's legal analysis and theories regarding laws, ordinances, safety
orders, etc., which are equally available to Zitting Brothers; the question also invades the
attorney's work product privilege. APCO further objects on the basis that the question seeks to
invade APCOQ's counsel's work product privilege in that it calls for himn to provide an analysis of
written data. APCO further objects on the basis that the question seeks to ascertain ail facts and

other data which APCO intends to offer at trial and, as such, is viclative of the attoney work

 See Footnote No. 1.
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product privilege, APCO objects on the basis that the attorney-client privilege protects
disclosure of the information sought.

Subject to and without waiving any objections, APCQO, in view of the claims that have
been asserted by Gemstone, APCO is evaluating all of its options, including asserting claims
against Zitting Brothers, including, but not limited to, breach of contract, unjust enrichment,
indemnity, set off, and contribution, Discovery is ongoing. APCO reserves the right to
supplement or amend its response to this Interrogatory as investigation, discovery, disclosure
and analysis continues.

INTERROGATORY NO. 30:

Please identify the first and last date Zitting Brothers performed work and describe in

detail Zitting Brothers' scope of work for the Project.
RESPONSE TO INTERROGATORY NO, 30:

Obiection. APCO objects on the basis that the Interrogatory is oppressive, harassing and

burdensome as the information sought information that is equally available to Zitting Brothers.
Subject to and without waiving any objections, APCO responds as follows: Zitting Brothers
commenced with its work on the Project sometime in November 2007, APCO doss not know
the last date that Zitting Brothers performed work on the Project. APCO understands that
Zitting Brothers continued to perform work on the Project after APCO ceased its work and
terminated the prime contract with Gemstone, Discovery is ongeing. APCO reserves the right
to supplement or amend its response to this Interrogatory as investigation, discovery, disclosure
and analysis continues.
INTERROGATORY NO, 31:

For each of the Request for Admissions, which were served upon you coacurrently with
these Interrogatories, that you denied, either in whole or in part, please state with pasticularity

the reasons for each and every denial,
RESPONSE TO INTERROGATORY NO, 31:

Objection. This Intervogatory calls for multiple responses as there were denials made by

APCO to Zitting Brothers’ Requests for Admissions. APCO objects to any attempt by Zitting
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Brothers to evade any numerical limitations set on interrogatories by asking multiple
independent questions within single individual questions and subparts, APCO further objects
on the grounds of relevance and that this Interrogatory is vague, ambiguous, overly broad,
unduly burdensome and oppressive because it seeks to force APCO to identify “each and every
denjal.” See also Response to Interrogatory No, 1 above, which is incorporated herein by this
reference.

Subject to and without waiving any objections, see APCO’s Responses to Zitting
Brothers” Requests for Admissions. See also, Responses to Interrogatory No. 1, 6 and 7 above,
which are incorporated herein by this reference. Also, see documents identified by Bate Stamp
No. APCO00000001 " through APCO00078992 which APCO has deposited into a depository
established by APCO for this litigation matter with Litigation Services located at 1640 W, Alta
Drive, Suite 4, Las Vegas, NV 89106 and/or are hereby made available for review and copying
(at requestor’s expense) at a mutually agreeable time and place. Discovery is ongoing. APCO
teserves the right to supplement or amend its Response to this Interrogatory as investigation,
discovery, disclosare and analysis continues.

INTERROGATORY NO. 32:

Identify all facts and circumstances leading up to your issvance of the stop work order to

Zitting Brothers and describe any and all reasons you believe you were justified you in taking
such action.
RESPONSE TO INTERROGATORY NO. 32:

Objection. APCO objects to this request for Interrogatory is overly broad, unduly
burdensome and oppressive because it seeks to force APCO to identify “all facts and
circumstances leading up to your issuance of the stop work order to Zitting Brothers and
describe any and all reasons you believe you were justified you in taking such action.” Broad
ranging written discovery is improper when it essentially subsumes every fact in the case. See
Hiskett v. Wal-Mart Stores, Inc., 180 F.R.D. 403, 404 (D. Kan. 1998); Safeco of Am. V.
Rawstron, 181 FR.D. 441, 447048 (C.D. Cal. 1998); Lawrence v, First Kan. Bank & Trust Co.,

13 See Footmote No. 1.
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169 FR.D. 657, 660-63 (D. Kan, 1996)(same); Hilt v. SEC, Inc., 170 ER.D. 182, 186-87 (D.
Kan. 1997). APCO further objects to this Interrogatory on the grounds of attomey client
privilege andfor attorney work product. APCO further objects that this Interogatory is
premature, as discovery has just commenced on this matter and APCO has not yet identified all
facts that it intends to use relative the Zitting Brothers” action.

Subject to and without waiving any objections, APCO responds as follows: After
APCO was not paid by Gemstone for work that was being performed by APCO and its
subcontractors, APCO, pursuant to Nevada law, gave notice to Gemstone of its intent to stop
work and terminate the prime contract unless payment was made. APCO provided a copy of
such notice to its subcontractors, including Zitting Brothers, so that the subcontractors,
including Zitting Brother, could take whatever action they deemed necessary to protect their
respective rights under Nevada law. After payment from Gemstone was not made, APCO, as
allowed under Nevada law, terminated its prime contract with Gemstone and further notified its
subcontractors, including Zitting Brothers of such termination. See also, Responses to
Interrogatory No. 1, 6 and 7 above, which are incorporated herein by this reference. Also, see
documents identified by Bate Stamp No. APCO00000001' through APCO00078992 which
APCQ has deposited into a depository established by APCO for this litigation matter with
Litigation Services located at 1640 W. Alta Drive, Suite 4, Las Vegas, NV 89106 and/or are
hereby made available for review and copying (at requestor's expense) at a mutually agreeable
time and place. Discovery is ongoing. APCO reserves the right to supplement or amend its
Response to this Interrogatory as investigation, discovery, disclosure and analysis continues.
INTERROGATORY NO. 33:

If you or any officer, director, or employee of APCO has had any conversations with

Zitting Brothers regarding the facts alleged in Zitting Brothers Complaint against APCO and
Gemstone, please state the dates of each conversation, the parties, involved, the contents of the

conversation, and what was said,

Hi

¥ See Foomote No. 1.
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RESPONSE TO INTERROGATORY NO. 33:

Objection. APCO objects on the grounds of relevance and further objects that this
Interrogatory is vague, ambiguous, overly broad, unduly burdensome and oppressive because it
seeks to force APCO to identify any conversations that APCO may have had with Zitting
Brothers including the dates of each conversation, persons involved and the contents of the
conversations. APCO further objects to this Interrogatory on the grounds that the burden of
deriving or ascertaining the answer to this Interrogatory is substantially the same for Zitting
Brothers as for APCO. See also Response to Interrogatory No. 2 above, which is incorporated
herein by this reference.

Subject to and without waiving any objections, APCO, during the course of
construction, had numerous conversations with Zitting Brothers relative Zitting Brothers® work
and the Project in general, APCO is unable to recall each and every conversation and their
contents, Discovery is ongoing. APCO reserves the right to supplement or amend its response
to this Interrogatory as investigation, discovery, disclosure and analysis continues.

INTERROGATORY NO. 34:

If you or any officer, director, or employee of APCO has had any conversations with
Camco Pacific regarding the facts alleged in Zitting Brothers Complaint against APCO and
Gemstone, please state the dates of each conversation, the parties, involved, the contents of the
conversation, and what was said.

RESPONSE TO INTERROGATORY NO, 34:

Objection. APCO objects on the grounds of relevance and further objects that this
Interrogatory is vague, ambiguous, overly broad, unduly burdensome and oppressive because it
seeks to force APCO to identify any conversations that APCO may have had with Camco
including the dates of each conversation, persons involved and the contents of the
conversations. See also Response to Interrogatory No. 2 above, which is incorporated herein by
this reference,

Subject to and without waiving any objections, APCO, does not recall having any
conversations with Camco regarding Zitting Brothers’ work or otherwise. Discovery is
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ongoing. APCG reserves the right to supplement or amend its response to this Interrogatory as

investigation, discovery, disclosure and analysis continues.

INTERROGATORY NO. 35:

I you or any officer, director, or employee of APCO has had any conversations with
Gemstone regarding the facts alleged in Zitting Brothers Complaint against APCO and
Gemstone, please state the dates of each conversation, the parties, involved, the contents of the
conversation, and what was said,

RESPONSE TO INTERROGATORY NO. 35:

Objection,  APCO objects on the grounds of relevance and further objects that this
Interrogatory is vague, ambiguous, overly broad, unduly burdensome and oppressive because it
seeks to force APCO to identify any conversations that APCO may have had with Gemstone
including the dates of each conversation, persons involved and the contents of the
conversations. See also Response to Interrogatory No. 2 above, which is incorporated herein by
this reference.

Subject to and without waiving any objections, APCO, during the course of
construction, undoubtedly had some conversations with Gemstone relative Zitting Brothers®
work and the Project in general. APCO is unable to recall each and every conversation and
their contents. Discovery is ongoing. APCO reserves the right to supplement or amend its
response to this Interrogatory as investigation, discovery, disclosure and analysis continues.

INTERROGATORY NO. 36:

If you or any officer, director, or employee of APCO has had any conversations with

any Third-Party regarding the facts alleged in Zitting Brothers Complaint against APCO and
Gemstone, please state the dates of each conversation, the parties, involved, the contents of the
conversation, and what was said.

RESPONSE TO INTERROGATORY NO. 36:

Objection. APCO objects on the grounds of relevance and further objects that this
Interrogatory is vague, ambiguous, overly broad, unduly burdensome and oppressive because it

secks to force APCO to identify any conversations that APCO may have had with a Third Party
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including the dates of ecach conversation, persons involved and the contents of the
conversations. See also Response to Interrogatory No. 2 above, which is incorporated herein by
this reference.

Subject to and without waiving any objections, APCO does not recall having any
conversations with a “Third-Party’ regarding Zitting Brothers’ work or otherwise, Discovery is
ongoing. APCO reserves the right to supplement or amend its response to this Interrogatory as
investigation, discovery, disclosure and analysis continues

INTERROGATORY NO. 37:

If you contend that your lien has priority over any other party in this matter, including

Zitting Brothers, please state each and every fact supporting your claim,
RESPONSE TO INTERROGATORY NO, 37:

Objection, APCO objects on the grounds of relevance and further objects that this
Interrogatory is vague, ambiguons, overly broad, unduly burdensome and oppressive because it
seeks to force APCO to identify “each and every fact supporting” “that your lien has priority
over any other party in this matter.” See also Response to Interrogatory No. 2 above, which is
incorporated herein by this reference.

Subject to and without waiving any objections, APCO responds as follows: APCO has
asserted priority over the deeds of trust that are of record against the Manhattan West Project
pursuant to NRS 108.225. Priority over the deeds of trusts is based on the fact that APCO first
performed work under the Grading Agreement on or about May 2007. APCO first performed
work under the ManhattanWest General Construction Agreement for GMP or about September
5, 2007, The deeds of trust on the property attached after construction work commenced.
APCO has further asked the Court to declare the rank of mechanic’s liens pursuant to NRS
108.236. See also documents identified by Bate Stamp No. APCO00000001" through
APCOO00078992 which APCO has deposited into a depository established by APCO for this

litigation matter with Litigation Services located at 1640 W, Alta Drive, Suite 4, Las Vegas,

" See Footnote No, 1.
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NV 89106 and/or are hereby made available for review and copying (at requestor's expense) at
a mutually agreeable time and place. Discovery is ongoing; APCO reserves the right to
supplement or amend its Response to this Interrogatory as investigation, discovery, disclosure
and analysis continues,

INTERROGATORY NO, 37;

Identify the amount of your lien and state whether any of the amounts owed to the

subcontractors in this matter, including Zitting Brothers, are included in said amount. If so,
provide a break down of all amounts making up your lien on the Project.
RESPONSE TO INTERROGATORY NO. 37:

The current principal amount of APCO's lien, as set forth in the Amended and Restated
Notice of Lien that APCO recorded on February 11, 2009 in Book 20090211 as Instrument N,
48031, is $20,782,659.95. APCO’s lien includes an amounts owed to the subcontractors and/or
suppliers through the date of APCO’s termination of prime contract with Gemstone. APCQ's
tien does not include any sums for any work that any subcontractor and/or supplier may have
performed and/or fumished after termination directly to Gemstone or through Camco. The

breakdown of APCO’s lien is as follows:

Original Contract Amount $ 153,472,300.00
Change Orders b} 14.597,570.26
Revised Contract Amount $ 168,06%,870.26

Contract Work Performed & Billed Thru August 2008 5 60,325,901.89
Change Order Work Performed Thru Aug 2008 N 9,168.116.32
$
$

Total Work Performed Thru August 2008 69,494,018.21

Less Previous Payments (48,711,358.26)

Final Lien Amount $ 20,782,659.95

Discovery is ongoing. APCO reserves the right to supplement or amend its Response to this
Interrogatory as investigation, discovery, disclosure and analysis continues.

i
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INFERROGATORY NO., 38:
Identify the date you started construction and describe the work that was performed
during the first three months of the Project.

RESPONSE TO INTERROGATORY NO. 38;

Objection. APCO objects on the grounds of relevance and further objects that this

Interrogatory is vague, ambiguous, overly broad, unduly burdensome and oppressive because it
seeks to force APCO to describe “the work that was performed during the first three months of
the Project.” APCO further objects on the grounds that it is vague and ambiguous in that
“construction”, “work” and “first three months of the Project” are not defined. See aiso
Response to Interrogatory No. 2 above, which is incorporated herein by this reference.

Subject to and without waiving any objections, APCO responds as follows: APCO first
performed work under the Grading Agreement on or about May 2007. APCO first performed
work under the ManhattanWest General Construction Agreement for GMP or about September
3, 2007, See also documents identified by Bate Stamp No. APC000000001"* through
APCO00078992 which APCO has deposited into a depository established by APCO for this
litigation matter with Litigation Services located at 1640 W, Alta Drive, Suite 4, Las Vegas,
NV 89106 and/or are hereby made available for review and copying (at requestor’s expense) at
a mutvally agreeable time and place. Discovery is ongoing; APCO reserves the right to
supplement or amend its Response to this Interrogatory as investigation, discovery, disclosure
and analysis continues,

INTERROGATORY NO. 39:

Identify all payments received by you for the work, material, and/or equipment furnished

by Zitting Brothers at the Project for which Zitting has not been paid,
/1
111

1* See Figotnote No. 1.
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RESPONSE TO INTERROGATORY NO. 39:

None. APCO has not received any payments for work, materials and/or equipment
furnished by Zitting Brothers at the Project for which Zitting Brother has not been paid by
APCO.

INTERROGATORY NO. 40:

Identify all facts, opinions, or law not set forth in other responses, which you contend
would excuse you from paying Zitting Brothers the owed and outstanding amounts for the
work, material, and/or equipment furnished by Zitting Brothers at the Project.

RESPONSE TO INTERROGATORY NO, 40:

Objection. APCO objects on the grounds of relevance and further objects that this
Interrogatory is vague, ambiguous, overly broad, unduly burdensome and oppressive because it
seeks to force APCO to identify “all facts, opinions, or law not set forth in other responses,
which you contend would excuse you from paying Zitting Brothers the owed and outstanding
amounts for the work, material, and/or equipment furnished by Zitting Brothers at the Project.”
APCO further objects to this Request on the grounds of attorney client privilege and/or attorney
work product. APCO further objects that this Interrogatory is premature, as discovery has just
commenced on this matter and APCO has not yet identified all facts that it intends to use
relative the Zitting Brothers' action, APCO further objects on the basis that to answer this
Interrogatory would result in annoyance, embarrassment, or oppression to APCO in that the
question is overly broad, vague, ambiguous, indefinite as to time and without reasonable
limitation in its scope. APCO further objects on the basis that the question is oppressive,
harassing and burdensome; the information sought seeks APCO's counsel's legal analysis and
theories regarding laws, ordinances, safety orders, etc., which are equally available to Zitting
Brother; the question also invades the attorney's work product privilege. APCO further objects
on the basis that the question calls for information which is available to all parties equaily, and
is therefore oppressive and burdensome to APCO. APCO further objects on the basis that the
question seeks information which is protected from disclosure by the attorney's work product

privilege. APCO further objects on the basis that the question seeks to invade APCC's counsel’s
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work product privilege in that it calls for him to provide an analysis of written data and/or law,
APCO further objects to this Interrogatory on the ground that it calls for legal conclusions. See
also Response to Interrogatory No, 2 above, which is incorporated herein by this reference,
Subject to and without waiving any objections, APCO responds as follows: Gemstone
has asserted various complaints about the quality of the work performed by APCO and its
subcontractors. As of this time, Gemstone has not identified specific issues that Gemstone has
with APCO’s or its subcontractor’s work, including that of Ziiting Brothers. However, as a
result of Gemstone’s assertions that there are issues with the quality of the work performed on
the Project, Gemstone has failed to pay APCO for the work that APCO performed, including
the work that was performed by Zitting Brothers, Pursuant to the terms of the Subcontract
Agreement, any payments to Zitting Brothers were specifically conditioned upon APCO’s
actual receipt of payment from Gemstone for Zitting Brothers’ work. Moreover, the
Subcentract specifically provided that Zitting Brothers was assuming the same risk that
Gemstone may become insolvent and not be paid for its work as APCO assumed in entering
into prime contract with Gemstone. Zitting Brothers further agreed that APCO had no
obligation to pay Zitting Brothers for any work performed by Zitting Brothers unfil or unless
APCO had actually been paid for such work by Gemstone. To date, APCO has not been paid
for the work performed, including the work performed by Zitting Brothers. In fact, due to non-
payment, APCO exercised its rights pursuant to NRS Chapter 624 and terminated the prime
contract with Gemstone and further terminated the Subcontract with Zitting Brothers. After
APCO ceased work on the Project, Zitting Brothers may have negotiated with Camco, the
replacement general contractor, and/or Gemstone and may have entered into a ratification
agreement, wherein APCO was replaced as the general contractor under the Subcontract and
Camco and/or Gemstone became liable for any monies due Zitting Brothers on the Project.
iy
)
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HOWARD & HOWARD ATTORNEYS PLLC

3800 Howard Hughes Pkwy., Suite 1400

{.as Vepas, NV 89169

(702) 257-1483

25

26

)

28

Discovery is ongoing. APCO reserves the right to supplement or amend its response to this

Interrogatory as investigation, discovery, disclosure and analysis continues,
DATED this 29® day of April 2010.
HOWARD & HOWARD ATTORNEYS PLLC

fs/ Gwen Ruotar Mullins

Gwen Rutar Mullins, Esq.

Nevada Bar No. 3146

Wade B. Gochnour, Esq.

Nevada Bar No. 6314

3800 Howard Hughes Pkwy., Ste, 1400
Las Vegas, Nevada 89169-5914
Attomeys for APCO CONSTRUCTION
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(702) 257-1483

HOWARD & HOWARD ATTORNEYS PLLC
3800 Howard Hughes Pkwy., Soite 1400
Las Vegas, NV 82169

14

15

16

17

18

19
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i

12

23

26

27

28

VERIFICATION

STATE OF NEVADA )
) ss.
COUNTY OF CLARK )

Joseph Pelan, being first duly swom according to law, deposes and says:

That he is the Senior Project Manager of APCO CONSTRUCTION, and that he
execnted the foregoing instrument on bel_laif of APCO CONSTRUCTION in the capacity set
forth above; that he has read the foregoing APCO CONSTRUCTION'S RESPONSES TO
ZITTING BROTHERS CONSTRUCTION, INC.’S INTERROGATQRIES and knows the

SUBSCRIBED AND SWORN to before me
this 7 r# day of April, 2010.

A

NOTARY PUBLIC in and for said

County and State,
% MARY JO ALLEN
Nedory Public Sinte of Nevoda
Ro. 01-70568-1 :
My oppt: exp. A. 1 6 2013}
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HOWARD & BOWARD ATTORNEYS PLLC

3800 Howard Hughes Pkwy., Suite 1400

Las Vegas, NV 89169

{702) 257-1483

10

1

13

14

13

16

CERTIFICATE OF SERVICE

On the 29 day of April 2010, the undersigned served a true and correct copy of the
foregoing APCO CONSTRUCTION'S RESPONSES TO ZITTING BROTHERS
CONSTRUCTION INC.'s INTERROGATORIES by U.S. Mail, postage prepaid, upon the
foliowing:

Gemstone Development West, Inc.

¢/o Alexander Edelstein

10170 W. Tropicana Ave,

Suite 156-169
Las Vegas, NV 82147

and by e-serving a copy on all parties listed in the Master Service List in accordance with the

Electronic Filing Order entered in this matter.

fsf Kellie Piet
An employee of Howard and Howard Attorneys PLLL.C
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RESPONSE TO INTERROGATORY KO, 2

% Pafd on

Complation

Date of on Phage 1

Payment | Check No.|  Amt, Pald Only
"1Ba%Z008| T2767| . BOG,000,00 &%)
wamoo_gl' 12876( § 388,785,00 32.4%)
2A92008) —  12844] 3 567,148.60 481%
3AII008|  13184] § . 408,225.70 53.4%)
4/15/2008] 1345818 465804.6D 732%!
S/1GR2008] 1384718 424,688.70 B
mggarzoaa{ 139561 5 186.674.680 BA.3%
TR82008] 1438215 57,873.80 90.0%
8128200BINCSE26386] §~ 33.847.55 | B0.6%
§ 3.282,648.55

Ziting Bros. was pald 80% of thelr contract through
payment #8 (07/28/08). Payment #¢ (08/28/08) was

a Jolnt check isaued Dy Nevads Constivction Servicas
for work parformed on Owner approved changes orders
pald 2t 80%. The owner ks holding 10% retantion for
all owner approved wark perfarmed by Zitting through
August 2008,
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IN THE SUPREME COURT OF THE STATE OF NEVADA

APCO CONSTRUCTION, INC., A
NEVADA CORPORATION,

Appellant,
VS.

ZITTING BROTHERS CONSTRUCTION,
INC.,

Respondent.

Electronically Filed

Apr 15 2019 03:10 p.m.
75197EIizabeth A. Brown

Clerk of Supreme Court

Case No.:

Appeal from the Eighth Judicial
District Court, the Honorable Mark
Denton Presiding
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(Volume 26, Bates Nos. 5974—-6180)
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Cody S. Mounteer, Esq.
Nevada Bar No. 11220
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Nevada Bar No. 14280
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INDEX TO APPELLANT’S APPENDIX

Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

10/24/2008 | Atlas Construction Supply, Inc.’s 1 |AA1-16
Complaint

10/30/2008 | Ahern Rentals, Inc.’s Complaint 1 |AA17-30

11/19/2008 | Platte River Insurance Company’s Answer | 1 | AA 31-45
and Crossclaim

12/08/2008 | APCO Construction’s First Amended 1 | AA46-63
Complaint

02/06/2009 | Cabinetec’s Statement and Complaint 1 |AA64-73

02/23/2009 | Uintah’s Complaint 1 |AA74-80

02/24/2009 | Tri-City Drywall, Inc.’s Statement and 1 |AA81-88
Complaint

03/02/2009 | Noorda Sheet Metal Company’s Statement | 1 | AA 89-165
and Complaint

03/06/2009 | Camco Pacific Construction Company’s 1 | AA166-172
Answer and Counterclaim

03/10/2009 | The Masonry Group Nevada’s Complaint 1 | AA173-189

03/11/2009 | PCI Group, LLC Complaint 1 |[AA190-196

03/12/2009 | APCO Construction’s Answer to Steel 1 |[AA197-216
Structures, Inc, and Nevada Prefab
Engineers, Inc.’s Amended Statement and
Crossclaim

03/12/2009 | Cell-Crete Fireproofing of Nevada, Inc.’s 1 | AA217-233
Statement and Complaint

03/20/2009 | Steel Structures, Inc. and Nevada Prefab 1 | AA234-243
Engineers, Inc.’s Second Amended
Statement and Complaint

03/24/2009 | Insulpro Projects, Inc.’s Statement 2 | AA244-264

03/26/2009 | APCO Construction’s Statement and 2 | AA 265-278

Complaint

MAC:05161-019 3694165_1 4/2/2019 4:23 PM




Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

03/27/2009 | Dave Peterson Framing, Inc.’s Statement, 2 | AA279-327
Complaint, and Third-Party Complaint

03/27/2009 | E&E Fire Protection, LLC’s Statement, 2 AA 328-371
Complaint, and Third-Party Complaint

03/27/2009 | Professional Doors and Millworks, LLC’s 2 AA 372-483
Statement, Complaint, and Third-Party
Complaint

04/03/2009 | Hydropressure Cleaning, Inc.’s Statement 3 |AA484-498
and Complaint

04/03/2009 | Ready Mix, Inc.’s Statement and First 3 [AA499-510
Amended Complaint

04/06/2009 | EZA P.C. dba Oz Architecture of Nevada, | 3 | AA511-514
Inc.’s Statement

04/07/2012 | Accuracy Glass & Mirror Company, Inc.’s | 3 | AA 515-550
Complaint

04/08/2009 | John Deere Landscapes, Inc.’s Statement, 3 AA 551-558
Complaint, and Third-Party Complaint

04/14/2009 | Helix Electric of Nevada, LLC’s Statement | 3 AA 559-595
and Third-Party Complaint

04/17/2009 | Republic Crane Service, LLC’s Complaint AA 596-607

04/24/2019 | Bruin Painting’s Statement and Third-Party | 3 | AA 608-641
Complaint

04/24/2009 | HD Supply Waterworks, LP’s Statement 3 | AA642-680
and Third-Party Complaint

04/24/2009 | The Pressure Grout Company’s Statement | 3 | AA 681-689
and Complaint

04/27/2009 | Heinaman Contract Glazing’s Complaint AA 690-724

04/28/2009 | WRG Design, Inc.’s Statement and Third- AA 725-761

Party Complaint
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Date

DOCUMENT DESCRIPTION

Vol.

Bates Nos.

04/29/2009

APCO Construction’s Answer to Cell-Crete
Fireproofing of Nevada, Inc.’s Statement
and Complaint and Crossclaim

AA 762-784

04/29/2009

Executive Plastering, Inc.’s Statement

AA 785-792

04/30/2009

Zitting Brothers Construction, Inc.’s
Complaint Re: Foreclosure

AA 793-810

05/05/2009

Camco Pacific Construction Company, Inc.
and Fidelity and Deposit Company of
Maryland’s Answer to Noorda Sheet Metal
Company’s Third-Party Complaint and
Camco Pacific Construction’s
Counterclaim

AA 811-828

05/05/2009

Camco Pacific Construction Company, Inc.
and Fidelity and Deposit Company of
Maryland’s Answer to Professional Doors
and Millworks, LLC’s Third-Party
Complaint and Camco Pacific
Construction’s Counterclaim

AA 829-846

05/05/2009

Camco Pacific Construction Company, Inc.
and Fidelity and Deposit Company of
Maryland’s Answer to E&E Fire
Protection, LLC’s Third-Party Complaint
and Camco Pacific Construction’s
Counterclaim

AA 847-864

05/05/2009

Camco Pacific Construction Company, Inc.
and Fidelity and Deposit Company of
Maryland’s Answer to The Masonry Group
Nevada, Inc.’s Complaint and Camco
Pacific Construction’s Counterclaim

AA 865-882
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Date

DOCUMENT DESCRIPTION

Vol.

Bates Nos.

05/05/2009

Camco Pacific Construction Company, Inc.

and Fidelity and Deposit Company of
Maryland’s Answer to Cabinetec, Inc.’s
Complaint and Camco Pacific
Construction’s Counterclaim

AA 883-899

05/05/2009

Graybar Electric Company, Inc.’s
Complaint

AA 900-905

05/05/2009

Olson Precast Company’s Complaint

AA 906911

05/13/2009

Fast Glass, Inc.’s Statement

AA 912957

05/14/2009

HD Supply Construction Supply, LP dba
White Cap Construction Supply, Inc.’s
Complaint

AA 958-981

05/15/2009

Camco Pacific Construction Company, Inc.

and Fidelity and Deposit Company of
Maryland’s Answer to Insulpro Projects,
Inc.’s Complaint and Camco Pacific
Construction’s Counterclaim

AA 982-999

05/19/2009

Terra South Corporation dba Mad Dog
Heavy Equipment’s Statement and Third-
Party Complaint

AA 1000-1008

05/20/2009

Ahern Rental, Inc.’s Statement and
Complaint

AA 1009-1018

05/20/2009

Southwest Air Conditioning, Inc.’s
Statement

AA 1019-1024

05/27/2009

Ferguson Fire & Fabrication, Inc.’s
Statement and Complaint

AA 1025-1033

05/27/2009

Republic Crane Service, LLC’s Amended
Statement

AA 1034-1044

05/29/2009

Pape Material Handling dba Pape Rents’
Statement and Complaint

AA 1045-1057

05/29/2009

Selectbuild Nevada, Inc.’s Statement

AA 1058-1070
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Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

06/01/2009 | Buchele, Inc.’s Statement 5 AA 1071-1082

06/01/2009 | Renaissance Pools & Spas, Inc.’s Statement AA 1083-1094

06/03/2009 | Executive Plastering, Inc.’s First Amended | 5 | AA 1095-1105
Complaint

06/10/2009 | APCO Construction’s Answer to Zitting 5 | AA1106-1117
Brothers Construction, Inc.’s Complaint

06/12/2009 | Supply Network dba Viking Supplynet’s 5 |AA1118-1123
Statement and Complaint

06/15/2009 | Las Vegas Pipeline, LLC’s Statement and 5 | AA1124-1130
Complaint

06/16/2009 | Creative Home Theatre, LLC’s Statement 5 AA 1131-1138

06/23/2009 | Inquipco’s Statement and Complaint 5 | AA1139-1146

06/24/2009 | Accuracy Glass & Mirror’s First Amended | 5 | AA 1147-1161
Complaint

06/24/2009 | Bruin Painting’s Amended Statement and 5 | AA1162-1173
Third-Party Complaint

06/24/2009 | HD Supply Waterworks’ Amended 5 |AA1174-1190
Statement and Third-Party Complaint

06/24/2009 | Heinaman Contract Glazing’s Amended 5 | AA1191-1202
Statement and Third-Party Complaint

06/24/2009 | Helix Electric of Nevada, LLC dba Helix 6 | AA1203-1217
Electric’s Amended Statement and Third-
Party Complaint

06/24/2009 | WRG Design, Inc.’s Amended Statement 6 |AA1218-1233
and Third-Party Complaint

06/23/2009 | Ahern Rentals, Inc.’s First Amended 6 AA 1234-1255
Statement and Complaint

07/07/2009 | The Masonry Group Nevada, Inc.’s 6 | AA1256-1273

Statement and Complaint
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Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

07/09/2009 | Northstar Concrete, Inc.’s Statement and 6 AA 1274-1288
Complaint

07/10/2009 | Camco Pacific Construction Company, 6 |AA1289-1310
Inc.’s Statement and Complaint

7/22/2009 | Granite Construction Company’s Statement | 6 | AA 1311-1318
and Complaint

08/10/2009 | HA Fabricators, Inc.’s Complaint 6 | AA1319-1327

08/18/2009 | Club Vista Financial Services, LLC and 6 | AA1328-1416
Tharaldson Motels II, Inc.’s Answer to
Camco Pacific Construction Company,
Inc.’s Statement and Complaint and
Counterclaim

08/28/2009 | Custom Select Billing, Inc.’s Statementand | 6 | AA 1417-1443
Complaint

09/09/2009 | Camco Pacific Construction Company, 7 | AA 1444-1460
Inc.’s Answer to Las Vegas Pipeline,
LLC’s Statement and Complaint and
Camco Pacific Construction Company,
Inc.’s Counterclaim

09/10/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1461-1484
and Fidelity and Deposit Company of
Maryland’s Answer to Dave Peterson
Framing, Inc.’s Statement and Complaint
and Camco Pacific Construction Company,
Inc.’s Counterclaim

09/10/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1485-1505
and Fidelity and Deposit Company of
Maryland’s Answer to Northstar Concrete,
Inc.’s Statement and Complaint and Camco
Pacific Construction Company, Inc.’s
Counterclaim
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Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

09/10/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1506-1526
and Fidelity and Deposit Company of
Maryland’s Answer to Tri-City Drywall,
Inc.’s Statement and Complaint and Camco
Pacific Construction Company, Inc.’s
Counterclaim

09/11/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1527-1545
and Fidelity and Deposit Company of
Maryland’s Answer to Accuracy Glass &
Mirror Company, Inc.’s Complaint and
Camco Pacific Construction Company,
Inc.’s Counterclaim

09/11/2009 | Camco Pacific Construction Company, 7 | AA 1546-1564
Inc.’s Answer to Bruin Painting
Corporation’s Statement and Third-Party
Complaint and Camco Pacific Construction
Company, Inc.’s Counterclaim

09/11/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1565-1584
and Fidelity and Deposit Company of
Maryland’s Answer to Heinaman Contract
Glazing’s Statement and Third-Party
Complaint and Camco Pacific Construction
Company, Inc.’s Counterclaim

09/11/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1585-1604
and Fidelity and Deposit Company of
Maryland’s Answer to WRG Design, Inc.’s
Statement and Third-Party Complaint and
Camco Pacific Construction Company,
Inc.’s Counterclaim
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Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

09/25/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1605-1622
and Fidelity and Deposit Company of
Maryland’s Answer to Nevada Prefab
Engineers, Inc.’s Statement and Complaint
and Camco Pacific Construction Company,
Inc.’s Counterclaim

09/25/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1623-1642
and Fidelity and Deposit Company of
Maryland’s Answer to Steel Structures,
Inc.’s Second Amended Statement and
Complaint and Camco Pacific Construction
Company, Inc.’s Counterclaim

09/30/2009 | Camco Pacific Construction Company, Inc. | 7 | AA 1643-1650
Answer to Executive Plastering, Inc.’s First
Amended Complaint and Camco Pacific
Construction Company, Inc.’s
Counterclaim

10/19/2009 | APCO Construction’s Answer to HA 7 AA 1651-1673
Fabricators, Inc.’s Answer, Counterclaim,

and Third-Party Complaint

11/13/2009 | Stipulation and Order for Dismissal of Steel | 7 | AA 1674-1675
Structures, Inc.’s Complaint Against

Camco Pacific Construction, and Camco’s
Counterclaim Against Steel Structures, Inc.

12/23/2009 | Harsco Corporation’s Second Amended 7 | AA1676-1684
Complaint

01/22/2010 | United Subcontractors, Inc. dba Skyline 7 | AA 1685-1690
Insulation’s Complaint

04/05/2010 | Interstate Plumbing & Air Conditioning, 8 |AA1691-1721
LLC’s Statement and Complaint
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Vol.

Bates Nos.

04/13/2010

Camco Pacific Construction Company, Inc.
and Fidelity and Deposit Company of
Maryland Answer to Cactus Rose’s
Statement and Complaint and Camco
Pacific Construction Company, Inc.’s
Counterclaim

AA 1722-1738

07/01/2010

Stipulation and Order for Dismissal with
Prejudice of Claims Asserted by Select
Build Nevada, Inc. Against APCO
Construction

AA 1739-1741

05/23/2013

Notice of Entry of Order Approving Sale of
Property

AA 1742-1808

04/14/2016

Notice of Entry of Order Releasing Sale
Proceeds from Court-Controlled Escrow
Account

AA 1809-1818

10/07/2016

Special Master Report Regarding
Remaining Parties to the Litigation, Special
Master Recommendation and District Court
Order Amending Case Agenda

AA 1819-1822

05/27/2017

Notice of Entry of Order

AA 1823-1830

07/31/2017

Zitting Brothers Construction, Inc.’s
Motion for Partial Summary Judgment
Against APCO Construction

10

AA 1831-1916
AA 1917-2166
AA 2167-2198

08/02/2017

Peel Brimley Lien Claimants’ Motion for
Partial Summary Judgment Precluding
Defenses Based on Pay-If-Paid Agreements
and Ex Pate Application for Order
Shortening Time

10

AA 2199-2263

08/21/2017

APCO Construction’s Opposition to Zitting
Brothers Construction Inc.’s Partial Motion
for Summary Judgment

10

AA 2264-2329
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Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

08/21/2017 | APCO’s opposition to Peel Brimley MSJ 10 | AA 2330-2349

09/20/2017 | Order Granting Plaintiff’s Motion to 10 | AA 2350-2351
Dismiss
09/28/2017 | Peel Brimley Lien Claimants’ Reply to 10 | AA 2352-2357

Oppositions to Motion for Partial Summary
Judgment Precluding Defenses Based On
Pay-If-Paid Agreements

09/29/2017 | Zitting Brothers Construction, Inc.’s Reply | 10 | AA 2358-2413
In Support of Motion for Partial Summary
Judgment Against APCO Construction

10/05/2017 | Recorder’s Transcript of Hearing RE: All 11 | AA 24142433
Pending Motions

11/06/2017 | Zitting Brothers Construction, Inc.’s 11 | AA 2434-2627
Motion in Limine to Limit the Defenses of
APCO Construction to the Enforceability of
Pay-If-Paid Provision

11/06/2017 | APCO’s Supplemental Briefing in 12 | AA 2628-2789
Opposition to Zitting Brothers
Construction, Inc.’s Motion for Partial
Summary Judgment Against APCO
Construction. Inc.

11/14/2017 | APCO Construction’s Opposition to Zitting | 12 | AA 2790-2851
Brothers Construction, Inc.’s Motion in

Limine to Limit the Defenses of APCO 13 | AA2852-3053
Construction to the Enforceability of a Pay- | 14 | AA 3054-3108
If-Paid Provision

11/16/2017 | Zitting Brothers Construction, Inc.’s Reply | 14 | AA 3109-3160
in Support of Motion in Limine to Limit the
Defenses of APCO Construction (“APCO”)
to the Enforceability of Pay-1f-Pay
Provision
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Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

11/16/2017 | Recorder’s Transcript of Hearing RE: All 14 | AA 3161-3176
Pending Motions

11/16/2017 | Zitting Brothers Construction, Inc.’s 14 | AA 3177-3234
Response to APCO Construction’s
Supplemental Opposition to Zitting
Brothers Construction, Inc.’s Motion for
Partial Summary Judgment

11/27/2017 | Decision 14 | AA 3235-3237

12/05/2017 | Court Minutes Granting Zitting MIL 14 | AA 3238

12/29/2017 | Findings of Fact Conclusions of Law, and 14 | AA 3239-3249
Granting Zitting Brothers Construction,
Inc.’s Motion for Partial Summary

Judgment Against APCO Construction

01/02/2018 | Order Granting Peel Brimley Lien 14 | AA 3250-3255
Claimants’ Motion for Partial Summary
Judgment Precluding Defenses Based on
Pay-If-Paid Agreements

01/02/2018 | Notice of Entry of Order Granting Zitting 14 | AA 3256-3268
Brothers Construction, Inc.’s MSJ

01/03/2018 | Notice of Entry of Order Granting Peel 14 | AA 3269-3280
Brimley MSJ

01/04/2018 | Motion for Reconsideration of Court’s 15 | AA 3281-3517
Order Granting Peel Brimley Lien 16 | AA 3518-3633

Claimants’ Partial Motion for Summary
Judgment to Preclude Defenses Based on
Pay If Paid Provisions on an Order
Shortening Time
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Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

01/08/2018 | Motion for Reconsideration of Court’s 16 | AA 3634-3763
Order Grqntmg Zl:[tmg B.rothers' 17 | AA 3764-4013
Construction, Inc.’s Partial Motion for
Summary Judgment and Ex Parte 18 | AA 40144253

Application for Order Shortening Time and | 19 | AA 4254-4344
to Exceed Page Limit

01/09/2018 | Plaintiff in Intervention, National Wood 19 | AA 4345-4350
Products, Inc.’s Opposition to APCO
Construction’s Motion for Reconsideration
of the Court’s Order Granting Peel Brimley
Lien Claimants’ Motion for Partial
Summary Judgment to Preclude Defenses
of Pay if Paid Provisions

01/09/2018 | Peel Brimley Lien Claimants’ Opposition 19 | AA 43514359
to APCO Construction’s Motion for
Reconsideration of Order Granting Partial
Summary Judgment Precluding Defenses
Based on Pay-If-Paid Agreements

01/10/2018 | APCO’s Reply in Support of Motion for 19 | AA 43604372
Reconsideration of Court’s Order Granting
Peel Brimley Lien Claimants’ Partial
Motion for Summary Judgment to Preclude
Defenses Based on Pay-If-Paid Provisions
on an Order Shortening Time

01/10/2018 | Zitting Brothers Construction, Inc. 19 | AA 4373-4445
Opposition to APCO Construction, Inc.’s
Motion for Reconsideration of Court’s
Order Granting Zitting Brothers
Construction’s Partial Motion for Summary
Judgment

01/11/2018 | Recorder’s Transcript of Hearing RE: All 19 | AA 44464466
Pending Motions
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Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

01/19/2018 | Order Denying APCO Construction’s 19 | AA 4467-4468
Motion for Reconsideration of Court’s
Order Granting Partial Summary Judgment
Precluding Defenses Based on Pay-If-Paid
Agreements

01/19/2018 | Notice of Entry of Order Denying APCO’s | 19 | AA 4469-4473
motion for reconsideration of Peel Brimley
Order

01/25/2018 | Order Denying APCO Construction’s 19 | AA 4474-4475
Motion for Reconsideration of Order
Granting Zitting Brothers Construction,
Inc.’s Partial Motion for Summary
Judgment

01/29/2018 | Memorandum in Support of APCO 19 | AA 4476-4487
Construction, Inc.’s Payment of Attorney’s 3
Fees, Costs, and Interest to Zitting Brothers 20 | AA 4488-4689
Construction, Inc.

01/31/2018 | Notice of Entry of Order Denying APCO 20 | AA 4690-4693
Construction, Inc.’s Motion for
Reconsideration of Court’s Order Granting
Zitting Brothers Construction, Inc.’s Partial
Summary Judgment

02/05/2018 | 2018 Stipulation and Order to Dismiss 20 | AA 4694-4695
Third Party Complaint of Interstate
Plumbing & Air Conditioning, LLC
Against APCO Construction, Inc. with
Prejudice

02/16/2018 | Notice of Appeal 20 | AA 4696-4714
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Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

02/16/2018 | APCO Construction, Inc.’s Opposition to 20 | AA 47154726
Zitting Brothers, Inc.’s Memorandum in 21 | 4740

Support of APCO Construction Inc.’s
Payment of Attorneys’ Fees, Costs and
Interest to Zitting Construction Brothers,
Inc.

02/26/2018 | Zitting Brothers Construction Inc.’s Reply | 21 | AA 47414751
in Support of its Memorandum in Support
of APCO Construction, Inc.’s Payment of
Attorneys’ Fees, Costs, and Interest

02/27/2018 | Notice of Appeal 21 | AA 47524976
22 | AA 4977-5226
23 | AA 5227-5288

05/04/2018 | Order Regarding Plaintiff’s Motion to Stay | 23 | AA 5289-5290
Pending Entry of Final Judgment Pursuant
to NRCP 62(B) and 62(H) on Order
Shortening Time

05/08/2018 | Order Determining Amount of Zitting 23 | AA 52915293

Brothers Construction, Inc.’s Attorney’s
Fees, Costs, and Prejudgment Interests

05/11/2018 | Notice of Entry of Order Determining 23 | AA 52945298
Amount of Zitting Brothers Construction,
Inc.’s Attorney’s Fees, Costs, and
Prejudgment Interest

05/23/2018 | Judgment in Favor of Zitting Brothers 23 | AA 5299-5300
Construction, Inc.

05/24/2018 | Notice of Entry of Judgment in Favor of 23 | AA5301-5304
Zitting Brothers Construction, Inc.

06/08/2018 | Amended Notice of Appeal 23 | AA 53055476
24 | AA5477-5724
25 | AA5725-5871
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Date DOCUMENT DESCRIPTION Vol. | Bates Nos.

06/08/2018 | Plaintiff’s Motion for 54(b) Certification 25 | AA5872-5973

and for Stay Pending Appeal on Order 26 | AA 59746038
Shortening Time
06/19/2018 | Zitting Brothers’ Construction, Inc.’s 26 | AA 6039-6046

Limited Opposition to APCO Construction,
Inc.’s Motion for 54(b) Certification and
for Stay Pending Appeal on Order
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Attorneys for APCO Construction

DISTRICT COURT
CLARK COUNTY, NEVADA
APCO CONSTRUCTION, a Nevada

corporation;
Case No.: AS571228
Plaintiff, Dept. No.: 13
\E Consolidated with:

A574391; A574792; A577623; A583289,
GEMSTONE DEVELOPMENT WEST, INC., A| A587168; A580889; A584730; A589195;
Nevada corporation, AS595552; A597089; A592826; A589677;
A596924; A584960;4608717; A608718 and
Defendant. A590319 :

- Hearing Date: September 5, 2017
AND ALL RELATED MATTERS Hearing Time: 9:00 a.m.

APCO CONSTRUCTION’S OPPOSITION TO ZITTING BROTHERS
CONSTRUCTION INC.’S PARTIAL MOTION FOR SUMMARY JUDGMENT

Plaintiff APCO Construction (“APCO”), by and through its counsel of record, Marquis
Aurbach Coffing, hereby submits its Opposition to Zitting Brothers Construction Inc.’s

(“Zitting”) Motion for Partial Summary Judgment against APCO Construction.
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This Opposition is made and based on the papers and pleadings on file herein, the
attached Memorandum of Points and Authorities, and any oral argument the Court may choose
to entertain at the time of hearing.

T
Dated this?! day of August, 2017.

MARQUIS AURBACH COFFING

By e
Jack Chep¥in Juan; Esq.
NevadaBar No. 6367

Cody S. Mounteer, Esq.

Nevada Bar No. 11220

10001 Park Run Drive

Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
jjuan@maclaw.com
cmounteer@maclaw.com
Attorneys for APCO Construction

MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

Zitting asserts it is entitle to summary judgment on (1) its breach of contract cause of
action, and (2) its NRS 108 claim. It has been a long standing policy of Nevada courts to hear
cases on the merits, and not to grant summary judgment where there are clear issues of
materially disputed facts. Here, Zitting’s purported statement of undisputed material facts is not
only riddled with disputed facts, but is also full of nothing more than misdirection and smoke
and mirror tactics in an effort to try to get the Court to grant its Motion prior to trial. As detailed
herein, when the smoke clears the Court will see that denying Zitting’s Motion in its entirety and
hearing the case on the merits — weighing the creditability of Zitting’s witnesses and document
— is really the only option.

Furthermore, the Court recently conducted a lengthy hearing on August 10, 2017
regarding the Lien Claimants’ — including Zitting — NRS 108 claims as it relates to the Project,

whereat the Court determined that “there are some genuine issues that need to be further
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developed . . .” and denied APCO’s motion to dismiss or for summary judgment without
prejudice. Consequently, for this reason alone, the Court should deny Zitting’s Motion with
regard to its request for summary judgment on Zitting’s NRS 108 claims.?

I1. APCO’S CONTROVERTED FACTS

Zitting’s assertion that “there is no triable issue of APCO’s breach of contract . . .” cannot
be farther from the truth and is quite disingenuous, as there are numerous material issues of fact

that must be presented at trial.> The following facts are in direct contravention to those presented

by Zitting and, which, require denial of Zitting’s Motion:*

ould pay Zitting the retention | By Zitting’s own admission a “building” 1is
amount for work on a building once the | considered to be “complete” pursuant to the
building is "complete.” Motion at 3:24-25; | subcontract as soon as “drywall [for the
(Ex. D to Motion at APC000044595). “The | building] is completed.” Thus, Zitting’s
subcontract deemed Zitting's work on a | admission in and of itself defeats its own
building to be "complete" as soon as | Motion, as the drywall in the buildings were, in
"drywall [for the building] is completed.” fact, not complete. Exhibit 1 at § 3 & Exhibit 2
Motion at 3:25-27; (1d.) (photographs of the Project taken on 8/20/2008
& 11/20/08). Moreover, Camco’s Application
for Payment dated 9/30/2008, at line 478 for
building #8, only evidences a 77% completion of
the drywall in building #8, and at line 632 only
an 84% completion of the drywall for building
#9. See Exhibit 6 at 00250 and 00253, The
photos and Application for Payment clearly

' See Court’s Minute Order from hearing conducted on 08/ 10/2017 regarding APCO’s Motion to Dismiss
or for Summary Judgment on Lien Claimants’ NRS 108 Claims for Foreclosure of Mechanic’s Lien on
file with the Court,

2 Dye to the Court having recently denied APCO’s motion for summary judgment regarding NRS 108
issues related to the Parties in the instant action without prejudice, and the same having been asserted by
Zitting through its instant Motion that was filed prior to the 08/10/2017 hearing, APCO, out of an
abundance of caution, only provides a brief summation of the argument and reserves the right to fully
brief and present the issue to the Court during trial pursuant to this Court’s holding at the 08/10/2017
hearing regarding NRS 108 issues, ~

3 Motion at 3:14,

1 For judicial efficiency, the following list addresses the primary purported undisputed facts to evidence
that there are a vast number of triable issues of material fact and, likewise, the absence of any mention of
asserted purported facts or contravening evidence is not to be considered as waiver of any provided
statement from Zitting, and APCO specifically reserves the right to address such facts at hearing or trial
on the issues.

Page 3 of 20
MAC:05161-019 3156543 _1

AA 005977




Las Vegas, Nevada 89143
(702) 382-0711 FAX: (702)382-3816

MARQUIS AURBACH COFFING
. 10001 Park Run Drive

N S - Y. T N VORGSR

NNNNNNNN[\)-——M—-#»-AM-—‘.—-.—‘;—A
OO\]O\UI&WM*“O\OOO\IO’\M&UN—‘O

% Continued

evidences that the drywall was not complete at
the subject buildings on any of the
aforementioned dates, or at a minimum, there is
an issue of material fact as to the percent of the
completion and Zitting’s scope of work when
APCO stopped work for nonpayment and Camco
assumed responsibility for the Project.

Thus, if the “drywall” was not “complete” —
which the pictures and pay application evidence
it was not — Zitting is not owed its retention
pursuant to the language of the subcontract that
Zitting specifically cited to in its Motion. This is
yet another reason that stands alone to
substantiate denying Zitting’s Motion in its
entirety.

“Nevertheless, in the event that APCO's
contract with Gemstone is terminated, APCO
would pay Zitting the entire amount owed for
the work completed.” Motion at 3:27-28; (1d.
at APC000044601).

Zitting did not invoice APCO after 6/30/2008.
Exhibit 1 at § 4. Zitting’s invoices and payment
applications contradict each other and were
prepared and executed long after APCO was no
longer in control of the Project and Zitting was
conducting work under Camco. Specifically,
Zitting’s invoice dated “6-30-08” evidences the
balance due Zitting on 6-30-08 was $180,231.35,
not the $423,654.85 Zitting claims APCO owes
it. Exhibit 1 at 9 6, and Exhibit 3.

Further, all approved change orders for Zitting
were paid through August 2008 prior to APCO
stopping work at the Project. Exhibit 1 at § 5.
Zitting’s purported pay application (from
Zitting’s own production in the instant case) for
the period to “6/30/2008” also claims the current
payment due is $347,441.67 — contradicting the
prior invoice provided to APCO. Exhibit 4.
APCO also never received the 6/30/2008 pay
application as Zitting alleges. Exhibit 1 at § 7.
This is evidenced by the pay application being
executed on “01/30/09” — a significant time
subsequent to APCO stopping work and turning
the Project over to Camco. If that were not
enough, Zitting is similarly trying to pass off the
“11/30/2008” pay application in the same
disingenuous fashion as the prior June pay app,
which was also not executed until “01/30/09.”

Page 4 of 20

MAC:05161-019 3156543 _1

AA 005978




NG

10001 Park Run Drive -
Las Vegas, Nevada 89145
(702)382-0711 FAX: (702) 382-3816

MARQUIS AURBACH CO

O v . g O A WL N

NONONON RN NN NN e e e e e e e
PN TS SR 3 TR R OC TR b SRS . SN - B S - Y R

* Continued *

Given the above contradicting dates and values
of Zitting’s invoices and pay applications, the
authenticity and credibility of the amount Zitting
claims to be owed is called into question, and
clearly creates an issue of disputed material fact
defeating Zitting’s Motion.

“Zitting began its work under the subcontract
around November 19, 2007, and continued
its work until approximately December 15,
2008, when Zitting received notice that the
Project was shutting down.” Motion at 4:3-5;
(Ex. A (Zitting Decl.) at § 6).

Zitting admits it conducted work at the Project
“until approximately December 15, 2008.”
Zitting also admits that APCO was off the
Project “in August 2008.” Motion at 4:15. It is
undisputed that Camco took over the Project
from APCO in August 2008. Consequently, it is
further undisputed that Zitting conducted work
under Camco’s control of the Project and,
likewise, if Zitting was owed anything — which it
is not — it would be owed from its time and work
conducted under Camco’s supervision, not
APCO’s tenure, Hence, should Zitting deny it is
owed any amount from the time Camco
controlled the Project, and that everything is
owed from APCO, then Zitting’s own denial to
the assertion raises -an issue of material fact |
between the Parties defeating its Motion.

Of particular note, while Zitting clearly
conducted work under Camco, it fails to make
any mention of the value of its work or claim for
retention under the work it conducted under
Camco’s control of the Project. Thus, due to
Zitting’s own admission of the scope of time it
conducted work at the Project, the issue of the
value of work conducted under Camco’s tenure
is a whole separate set of issues of material fact,
that by themselves, defeat Zitting’s Motion,

“By the time the Project shut down, Zitting
completed its contracted work that cost
$4,033,654.85, including $423,654.85 in
owner-requested change orders that was
approved by operation of law.” Motion at
4:5-7; (1d. at 11 10.)

The value of Zitting’s work is clearly in dispute
as address above. Moreover, the application of
law toward the approval of purported change
orders is a disputed fact, as there is a dispute as
to who Zitting provided the change orders to,
e.g., APCO, Camco or the Owner, and whether
they were ever approved by the Owner.

“The completed work included Zitting's
entire scope of work for Buildings 8 and 9 of
the Project.” Motion at 4:7-8; (Id. at 117.)

This assertion by Zitting is clearly disputed, as
when APCO left the Project in August 2008
Zitting had remaining issues with its work to be
completed, otherwise Zitting would not have
continued to work for Camco.
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Moreover, any purported payment Zitting claims
to be owed is clearly in dispute as addressed

above. It is also in dispute whether Zitting is
owed anything according to its own admissions,
as the buildings were not “complete” pursuant to
the contract language Zitting itself added to the
subcontract. '

“The drywall was completed in those two
buildings, and Zitting had submitted close-
out documents for its work, including as-
built drawings.” Motion at 4:8-10; (Id. at
7-8.)

As clearly evidenced by the photographs
attached as Exhibit 2 and Camco’s Application
for Payment dated 9/30/2008 attached as Exhibit
6, this assertion by Zitting is completely
fabricated, utterly false, and calls into the
question the credibility of Zitting and its other
sworn statements.  Further, if the drywall were
complete, where are the inspection certificates
stating the buildings passed their respective
inspections evidencing their stage of completion?

“APCO refused to pay Zitting $750,807.16
of the amount remaining owed for Zitting's
work completed prior to APCO's departure
from the Project, including $347,441.67 in
unpaid change orders and $403,365.49 in
unpaid retention amount.” Motion at 4:11-
14; (Id. 9912-13, 15; Ex. F at ZBC1002037,
Ex. G at ZBC1002032).

As detailed above, due to the inconsistent dates
and values in Zitting’s invoices and pay
applications, it makes the entirety of any value
claimed by Zitting questionable and an issue of
disputable material fact between the Parties.

“Zitting never received a written notice of
termination for cause from APCO.” Motion
at 4:16-17; (Ex. A at§ 16.)

Zitting was served with APCO’s notice of stop
work and associated correspondence dated
August 21, 2008. Exhibit 1 at § 9 and Exhibit 5.
Further, Zitting admitted it knew APCO was off
the Project and had. turned control of the Project
over to Camco. Motion at 4:135.

M. LEGAL STANDARDS.

“Summary judgment ... is properly regarded not as a disfavored procedural shortcut, but

rather an integral part of the [procedural] rules as a whole, which are designed to ‘secure the just,

speedy and inexpensive determination of every action.”” Wood v. Safeway, Inc., 121 Nev. 724

121 P.3d 1026 (2005). Summary judgment is appropriate when the pleadings, depositions,

answer to interrogatories, admissions, and affidavits that are before the court demonstrates that
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“no genuine issue of material fact exists, and the moving party is entitled to judgment as a matter

of law. Wood, 121 Nev. 724, 121 P.3d 1026.
NRCP 56 outlines Nevada’s procedural mechanism of summary judgment. NRCP 56. A
genuine issue of material fact exists when “a reasonable jury could return a verdict for the non-

moving party.” Posadas v. City of Reno, 109 Nev. 448, 452, 851 P.2d 438, 441-43 (1993). A |

fact is material only if “might affect the outcome of the suit under the governing law.” Anderson

v. Liberty Lobby, Inc., 477 U.S, 242, 248, 106 S. Ct, 2505, 2510 (1986).> Once the moving party

has met its burden, by demonstrating to the court that there is an absence of evidence to support
the non-moving party’s case, the burden shifts to the respondent to set forth specific facts
demonstrating that there is a genuine issue of material fact for trial. Celotex Corp. v. Catrett, 477

U.S. 317, 330, 106 S. Ct, 2548, 2556 (1986).

While the pleadings and other proof must be construed in a light most favorable to the
non-moving party, the non-moving party bears the burden to “do more than simply show that
there is some metaphysical doubt” as to the operative facts in order to avoid summary judgment

being entered in the moving party’s favor. Wood, 121 Nev. at 732, 121 P.3d at 1031 (quoting

Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986)). The non-

moving party must, by affidavit or otherwise, set forth specific facts demonstrating the existence

of a genuine issue for trial or have summary judgment entered against him. Collins y. Union Fed.

Savings & Loan, 99 Nev. 284, 294, 662 P,2d 610, 618-19 (1983). Accordingly, the non-moving

party’s documentation must be admissible evidence; the non-moving party “is not entitled to
build a case on the gossamer threads of whimsy, speculation and conjecture.” Id. at 302 (quoting
Hahn v, Sargent 523 F.2d 461, 467 (1st Cir.1975), cert. denied, 425 U.S. 904, 96 S,Ct. 1495
(1976)).

5 §§_@ Vanguard Piping v. Bighth Jud. Dist. Ct., 129 Nev. Adv. Op. 63,309 P.3d 1017 (2013) (“Federal
cases interpreting a rule of civil procedure that contains similar language to an analogous Nevada rule are
strong persuasive authority in the interpretation of the Nevada rule.”).
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IV. LEGAL ARGUMENT
A. APCO DID NOT BREACH ITS CONTRACT WITH ZITTING.

In order to maintain a breach of contract action in Nevada, a plaintiff must prove (1) the

existence of a valid contrawt_,6 (2) an unexcused breach by the defendant, and (3) damage as a

result of the breach.” See Brown v. Kinross Gold U.S.A., Inc,, 531 F. Supp. 2d 1234, 1240 (D.
Nev. 2008). When interpreting the provision of a contract, courts are required to give effect to
the intent of the parties, determined in the light of the surrounding circumstances when the intent
of the parties is not clear from the contract itself, NGA #2 Liab. Co. v. Rains, 113 Nev, 1151,
1158, 946 P.2d 163, 167 (1997).

Here, the evidence clearly demonstrates triable, genuine issues of material fact exist that
must be weighed by this Court at trial with respect to Zitting’s breach of contract claim. While
Zitting cogently outlines the principles of Nevada contract theory relevant to this matter, Zitting
not only predictably characterizes the facts in a manner most favorable to Zitting, but also
completely, and in an uncreditable manner, makes sworn statements to the Court that are
contradicted by the provided evidence attached to APCO’s Opposition. Consequently, Zitting’s
characterization of said facts is questionable at best, misguided, and incomplete in many
instances.

Specifically, and as more fully addressed above, (1) Zitting’s invoicing is inconsistent
and questionable at best, (2) the Project was not “complete” pursuant to the Subcontract as
Zitting represents, and (3) significant and material questions of fact remain with regard to the
timeline of events and who Zitting conducted work under, e.g. APCO or Camco.

B. 'NEVADA LAW DOES ALLOW FOR PAY-IF-PAID PROVISIONS
UNDER SOME CIRCUMSTANCES.

Under NRS 624.626, subcontractors may stop work if a higher-tiered contractor fails to

make timely payments, “even if the higher-tiered contractor has not been paid and the agreement

% A valid contract requires offer, acceptance, meeting of the minds, and consideration, Certified Fire
Protection, Inc. v. Precision Constr., Inc., 128 Nev, Adv. Op. 35, 283 P.3d 250, 255 (2012).
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contains a provision which requires the higher-tiered contractor to pay the lower-tiered
subcontractor only if or when the higher—ﬂered contractor is paid.” The next statutory
subsection, NRS 624.628, provides additional guidance regarding pay-if-paid provisions. In
particular, it provides that:

3. A condition, stipulation or provision in an agreement which:

¢) Requires a lower-tiered subcontractor to waive, release or extinguish a claim
or right for damages or an extension of time that the lower-tiered subcontractor
may otherwise possess-or acquire as a result of delay, acceleration, disruption or
an impact event that is unreasonable under the circumstances, that was not
within the contemplation of the parties at the time the agreement was entered
into, or for which the lower-tiered subcontractor is not responsible, is against
public policy and is void and unenforceable. (Emphasis added).

Thus, while both of these provisions provide certain limitations regarding payment of
subcontractors, Nevada’s statutory law does not outright prohibit pay-if-paid clauses.
Unfortunately, the Supreme Court of Nevada’s decisions in Lehrer McGovern Bovis, Inc.
v. Bullock Insulation, Inc., 124 Nev. __, 185 P.3d 1055 (June 2008) (“Lehrer I”), and Lehrer
McGovern Bovis, Inc, v. Bullock Insulation, Inc,, 124 Nev. 1102, 197 P.3d 1032 (Oct. 2008)

(“Lehrer I1”), caused significant confusion over this otherwise straight-forward statute.

Both Lehrer cases centered on a subcontract between subcontractor Bullock Insulation
(“Bullock”) and general contractor Lehrer McGovern Bovis (“Bovis”) in which Bullock agreed
to provide firestopping work needed for the construction of the Venetian hotel and casino. See
Lehrer I, 185 P.3d at 1058; Lehrer II, 124 Nev, at 1107, 197 P.3d at 1035. The subcontract
incorporated several terms from the Construction Management Agreement, including a lien
waiver clause and pay-if-paid provision. LehrerI, 185 P.3d at 1058; Lehrer II, 124 Nev. at 1107~
08, 197 P.3d at 1036. After much of the work on the projectvhad been completed, an inspection
revealed that Bullock had not properly installed putty pads in accordance with the subcontract.
Lehrer 1, 185 P.3d at 1059; Lehrer 11, 124 Nev, at 1107, 197 P.3d at 1036. In order to correct the
mistake, Bullock had to complete significant retrofit work, Lehrer I, 185 P.3d at 1059; Lehrer II,
124 Nev. at 1108, 197 P.3d at 1036. When the retrofitting was complete Bullock recorded a
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mechanic’s lien for the total value of the retrofit and initiated litigation. Lehrer I, 185 P.3d at
1059; Lehrer 11, 124 Nev. at 1108, 197 P.3d at 1036.

The case proceeded to trial and a jury found in favor of Bullock. Lehrer I, 185 P.3d at

1057; Lehrer II, 124 Nev. at 1109, 197 P.3d at 1036-37. But, because the jury gave
contradictory responses to special interrogatories regarding the subcontract, Bovis moved for a
new trial. Lehrer I, 185 P.3d at 1060; Lehrer II, 124 Nev. at 1110, 197 P.3d at 1037, In both
cases, “the primary issue [was] whether a new trial [wals required when the district court creates
special interrogatories upon issues of fact and the jury’s answers to those interrogatories are
inconsistent.” Lehrer I, 185 P.3d at 1057; Lehrer II, 124 Nev. at 1105-06, 197 P.3d at 1034, As
secondary issues, Bovis questioned whether the district court erred by holding that the lien
waiver and pay-if-paid provisions which were incorporated into the subcontract were
unenforoeablé under Nevada law. Lehrer I, 185 P.3d at 1058; Lehrer II, 124 Nev. at 1106, 197
P.3d at 1035,

In both decisions, the Supreme Court held that remand was necessary because the general
verdict was irreconcilable with the interrogatory answers. Lehrer I, 185 P.3d at 1062; Lehrer 11,
124 Nev. at 1113, 197 P.3d at 1039. The Court’s position with regard to pay-if-paid clauses
shifted, however, from the first decision to the second,

In the first Lehrer decision, the Supreme Court noted that the parties entered into the

subcontract before the Legislature “proclaimed pay-if-paid provision unenforceable.” Lehrer I,

185 P.3d at 1063. In a footnote, the Court further clarified that the Legislature amended NRS
Chapter 624 in 2001 to include “prompt payment provisions . . . which make pay-if-paid
provisions entered into subsequent to the Legislature’s amendments unenforceable.” Id. at 1063
n.33. Nevertheless, while new statutory language did not apply to parties’ subcontract, the
Supreme Court determined that the pay-if-paid provision in the parties’ subcontract was
unenforceable because “a pay-if-paid provision limits a subcontractor’s ability to be paid for
work already performed,” and effectively “impair[ed] the [Bullock’s] statutery right to place a

mechanic's lien on the construction project.” Id. at 1064.
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The Supreme Court issued a second, amended opinion a few months later in order to
clarify a portion of its decision that “could be misconstrued as being contrary to this court’s
precedent.” Lehrer II, 124 Nev. at 1105, 197 P.3d at 1034, In the revised opinion, the Supreme

Court again noted that the parties entered into the subcontract before the Legislature “proclaimed

pay-if-paid provisions unenforceable.” Id. at 1117, 197 P.3d at 1042. But, in the related
footnote, the Court altered its explanation of the statutory amendment by stating, “/play-if-paid

provisions entered_into subsequent to_the Legislature s amendments_are_enforceable only_in

limited circumstances and are subject to the restrictions laid out in [the statute.].” Id. at 1117

n.50, 197 P.3d at 1042 n.50. Then, as in the previous decision, the Court held that the
subcontract between Bullock and Bovis was unenforceable because it effectively impaired
Bullock’s right to place a mechanic’s lien on the project. Id. at 1 117,197 P.3d at 1042,

In the aftermath of the Lehrer decisions, scholars and attorneys understandably expressed
confusion.” In particular, confusion remains regarding the actual impact of the Supreme Court’s
remarks regarding pay-if-paid clauses because the Court’s decision turned on the issue of
inconsistent verdicts and all other matters were purely dictum.? In addition, it remains unclear
how the Court reached its decision, given that NRS 624 does not contain any direct references to
pay-of-paid clauses. And, by the same token, it is unclear why the Supreme Court revised its
dicta regarding pay-if-paid clauses when the supposed purpose of the amended opinion was to
clarify confusion regarding inconsistent verdicts.

Thus, to summarize, there remain many questions regarding Nevada’s law on pay-if-paid

provisions. But, under existing law there is no reason to believe that such provisions are per se

7 See, ¢.2., Leon F. Mead 11, Nevada Supreme Court Rules Pay-1f-Paid Clause Unenforceable, June 2008,
available at: http://www.swlaw.com/assets/pdf/publicaﬁons/200 8/06/16/NevadaSupremeCourtRules_6.08
indd pdf; Gregory S. Gilbert, Pay-if-Paid Clauses: Still_Alive in Nevada, Mar. 2009, available at:
https://www.hollandhart.com/1693 1; Greg Gledhill, Nevada Supreme Court Declares Pay-If-Paid Clauses
Unenforceable — Or Did It?, available at: hitp://www.gcila.org/publications/files/pub_en_97.pdf.

¥ Argentena Consol. Min. Co. v. Jolley Urga Wirth Woodbury & Standish, 125 Nev. 527, 536, 216 P.3d
779, 785 (2009) (“A statement in a case is dictum when it is ““unnecessary to a determination of the
questions involved.”” (Quoting Stanley v. Levy & Zentner Co., 60 Nev. 432, 448, 112 P.2d 1047, 1054
(1941)).
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unenforceable because Supreme Court of Nevada simply would not have revised its opinion in

Lehrer if its intent was disallow pay-if-paid clauses under all circumstances.” Further, the

Supreme Court would not have noted the value of case-by-case assessments if pay-if-paid
provisions were never permissible.lo So, for purposes of this litigation, this Court should
consider whether the pay-if-paid provisions are appropriate under the unique circumstances of
this case and reject any empty attempt by Helix, or the Joining Subcontractors, to impose a per
se limitation that simply does not exist — especially when no facts or authenticated contracts
have been presented to the Court for consideration.

1. With there being clear issues of material fact, there is no way the '

Court could conduct the proper analysis required to determine th
application of the pay-if-paid provisions in the contract, :

First, dicta is not controlling law, Kaldi v. Farmers Ins. Exch, 117 Nev. 273, 282, 21

P.3d 16, 22 (2001) and, as such, there is a fair argument that the Lehrer decisions actually have
no bearing on the instant matter. Nevertheless, even if this Court is inclined to treat the Supreme
Court’s reasoning as persuasive,” it is best to consider the pay-if-paid clause under the unique
facts and circumstances in this case. Indeed, while the Supreme Court has yet to address how to
assess the enforceability of a pay-if-paid clause, it has stated that a case-by-case assessment is
appropriate where a contract includes a lien waiver provision, Lehrer II, 124 Nev. at 1116, 197
P.3d at 1041 (“The enforceability of each lien waiver clause must be resolved on a case-by-case
basis”). And, while the applicable law regarding liens differs from the prompt payment

provisions in Chapter 624, the Supreme Court has indicated that its concerns regarding pay-if-

? See NRAP 40(c)(2) (providing that rehearing is only warranted “[w]hen it appears that [the Supreme
Court] has overlooked or misapprehended a material matter in the record or otherwise, or . . . in such
other circumstances as will promote substantial justice.”); Moore v. City of Las Vegas, 92 Nev. 402, 403,
551 P.2d 244, 246 (1976) (a rehearing is proper “[o]nly in very rare instances in which new issues of fact
or law are raised supporting a ruling contrary to the ruling already reached”).

"% Vegas Franchises, Ltd. v. Culinary Workers Union, Local No. 226, 83 Nev, 422, 424, 433 P.2d 263,
265 (1967) (stating the Supreme Court will not perpetuate error); Nevada-California Transp. Co. v. Pub.
Serv, Comm’n, 60 Nev. 310, 108 P.2d 850, 852 (1941) (holding that it is the Supreme Court’s duty “to
correct rather than perpetuate [ ] errors.”).

" Qumphrey's Ex’r v. United States, 295 U.S. 602, 627, 55 S. Ct. 869, 874 (1935) (holding that “dicta [ ]
may be followed if sufficiently persuasive” even though it is “not controlling”).
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paid provisions stem from the same public policy concerns regarding secure payment for
contractors. Id. at 1116-18, 197 P.3d at 1041-42.

Here, Zitting, while providing its recitation of the purported current state of payQif~paid
law in Nevada, has failed — in the same way it’s joinder to Helix’s motion for summary
judgment on the pay-if-paid issues — to provide the Court with any language or analysis toward
granting its Motion. Thus, while Zitting has attached a contract to its Motion, it has failed to

provid the Court with any specific language or analysis as to what language is purported to be

. pay-if-paid and how said language is applicable to the cited law and factual relationship between

Zitting and APCO. Further, Zitting’s failure to cite to contract language and provide the Court
with any analysis in its Motion cannot be rectified in its Reply, as it would be procedurally
improper to allow facts and analysis to be considered outside the scope of the original motion on
a dispositive motion such as this.

Consequently, it is impossible for the Court to conduct ANY analysis on a case-by-case
basis and offer anything more than an advisory opinion, which the Court should refrain from,"?
Moreover, to further evidence this point, NRS 624.628 provides guidance regarding pay-if-paid
provisions, wherein subsection (c) direcfs the analysis to determine whether the clause is: ¢y
unreasonable under the circumstances, (2) was not within the contemplation of the parties at the
time the agreement was entered into, or (3) for which the lower-tiered subcontractor is not
responsible.  Zitting has failed to provide the Court with any analysis of facts for the Court to
consider the above factors in this case.

Further, public policy concerns weigh in favor of APCO rather than Zitting. As the

Supreme Court stated in Lehrer, public policy favors secure payment for contractors. The

12 It has long been held that decisions may be rendered only where actual controversies exist. Applebee v,
Applebee, 97 Nev. 11, 12, 621 P.2d 1110, 1110 (1981). Likewise, “a controversy must be present through
all stages of the proceeding, and even though a case may present a live controversy at its beginning,
subsequent events may render the case moot.” Solid v. Bighth Judicial Dist. Court of State in & for Cty.
of Clark, 393 P.3d 666, 670 (Nev. 2017). Moreover, the Nevada Supreme Court has always been reluctant
to establish laws or give advisory opinions, especially when unnecessary and broad in scope. Nat'l Union
Fire Ins. Co. of Pittsburgh, Pa. v. Pratt & Whitney Canada, Inc., 107 Nev. 535, 546, 815 P.2d 601, 608
(1991).
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rationale for this public policy is easy to understand, as “contractors are generally in a vulnerable
position because they extend large blocks of credit; invest significant time, labor, and materials
into a project; and have any number of workers vitally depend upon them for eventual payment.”
Lehrer II, 124 Nev. at 1116, 197 P.3d at 1041, Here, following Zitting’s rationale would do
nothing more than turn APCO into a de facto lender to the OWner in the event the project goes
under and there becomes a situation of non-payment or insolvency — which is exactly what
occurred in this case, but while the Project was under the control of Camco, not APCO.

Nonetheless, Zitting has failed to provide any evidence for the Court to conduct its
analysis and, therefore, must deny the Motion in its entirety. 13

C. ZITTING IS NOT ENTITLED TO SUMMARY JUDGMENT UNDER

CHAPTER 108 OF THE NRS."

Zitting is not entitled to summary judgment against APCO pursuant to Chapter 108 of the

Nevada Revised Statutes. First, the Court already ruled at the hearing conducted on August 10,

2017 regarding APCO’s Motion to Dismiss or for Summary Judgment on Lien Claimants’ NRS

3 In the alternative, and when properly before the court, should the Court rule that the subject contract
language is in fact pay-if-paid language against public policy, the Court should still allow evidence of the
contract language to support the intent and interactions between the Parties. Zitting has asserted a borage
of claims sounding in NRS 108, contract law, breach of the covenant of good faith and fair dealing, and
unjust enrichment, to name a few. If the Court, when the pay-if-paid issue is properly before it, were to
consider the contractual language to be a pay-if-paid provision against public policy — which we believe
it will not when the Court conducts the case-by-case analysis — then alternatively the Court must still
allow testimony and evidence at trial with regard to the contract language as it relates to the intensions
and interactions between the Parties. Here, the instant case is set for a bench trial, Likewise, there is no
threat of confusing or contaminating a jury with regard to the ultimate determination by the Court on the
application of pay-if-paid language, as the Court can rightfully discern the application of the language and
how it affected the interactions of the Parties.

4 As further detailed above, due to the Court’s finding on 08/10/2017 regarding APCO’s Motion to
Dismiss or for Summary Judgment on Lien Claimants’ NRS 108 Claims for Foreclosure of Mechanic’s
Lien, the following is merely a brief summation of APCO’s NRS 108 argument, APCO specifically
incorporates all facts and arguments heard by the Court at the aforementioned hearing, and specially
reserves its rights to argue and present the issue at trial or when otherwise properly before the Court.
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108 Claims for Foreclosure of Mechanic’s Lien that “there are some genuine issues that need to
be further developed . . .” and denied APCO’s NRS 108 motion without prejudice. '

With that said, it is important to note that the purpose of Nevada’s mechanics lien statute
is to provide contractors, laborers, and materialmen rights against an improved property (and, by
extension, the property owner) when the owner fails to ensure that the contractors, laborers, and
materialmen have been paid for their work on the improved property. Chapter 108 is not, and
never was, intended to give a subcontractor rights against a general contractor. Consequently,
any rights Zitting may have had against the Property (and/or fhe Property owner) pursuant to
Chapter 108 were extinguished at time of the foreclosure sale and when the Nevada Supreme
Court determined that lenders for Project had first priority over any of the parties who provided
work at the Project, including, but not limited to APCO and Zitting.

1. The provisions of Chapter 108’s are intended to provide rights and
claims against the owner of an improved property — not the general
contractor,

The purpose of a mechanics’ lien is to ensure that a contractor who performs work to
improve a parcel of real property has a legal avenue to seek compensation even if the landowner

refuses to pay. Southern Cross Const., In. v. Enclave Court, LLC, 2011 WL 13067632, As “a
16

mechanic’s lien is directed at a specific property,” ° and represents a claim against said property

and not a general contractor. See Brewer Corp. V. Point Ctr, Fin., Inc., 223 Cal. App. 4th 831,

839, 167 Cal. Rptr. 3d 555, 560 (2014), as modified on denial of reh’g (Feb. 27, 2014). Again,

the purpose of a mechanics’ lien is to prevent unjust enrichment of a property owner at the

expense of laborers or material suppliers. Basic Modular Facilities, Inc. v. Ehsanipour, 70 Cal.

App. 4th 1480, 1483, 83 Cal. Rptr. 2d 462, 464 (1999) (citing Abbett Electric Corp. v. California

Fed. Savings & Loan Assn., 230 Cal.App.3d 355, 360, 281 Cal.Rptr. 362 (1991)). The Nevada

5 See Court’s Minute Order from hearing conducted on 08/10/2017 regarding APCO’s Motion to
Dismiss or for Summary Judgment on Lien Claimants’ NRS 108 Claims for Foreclosure of Mechanic’s
Lien on file with the Court, ’

16 Gimmons Self-Storage v. Rib Roof, Ing¢,, 130 Nev. Adv. Op. 57, 331 P.3d 850, 853 (2014), as modified
on denial of reh'g (Nov. 24, 2014).
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Supreme Court has even gone as far as characterizing a mechanic’s lien as a “taking’ in that the

property owner is deprived of a significant property interest. L.D. Constr. v. IBEX Int’l Grp., 126
Neyv., 366, 376, 240 P.3d 1033, 1040 (2010).

While Chapter 108 alludes to a lien claimant’s right to maintain a civil action to recover
that debt against the person liable (see NRS 108.238), this provision does not afford a lien-
claimant with the same remedies against a general contractor as they would have again the
property owner. This is the only reasoning that makes sense considering the general contractor
has no legal title to the property that could be subjected to foreclosure pursuant to the mechanics
lien. Similarly, while NRS 108.227(12) affords a party whose claim is not completely satisfied
at a foreclosure sale the right to a “personal judgment for the residue against the party legally
liable for the residue amount,” NRS 108.227(12) does not provide the subcontractor with the
rights to attorneys fees, costs, and interests against a general contract.

2. Any perceived claims Zitting believes it has pursuant to Chapter 108
were extinguished at the foreclosure sale.

In Nevada, “any mechanics’ liens that may arise out of the construction of the intended
improvements are junior and subordinate to the earlier recorded mortgage or deed of trust.”

Erickson Const. Co, v. Nevada Nat. Bank, 89 Nev. 350, 353, 513 P.2d 1236, 1238 (1973).

Therefore, when a mechanic’s lien is subject to a prior recorded deed of trust and said deed of
trust is foreclosed, the subordinate mechanic’s lien is extinguished. Id, Here, while Zitting’s filed
a complaint to foreclose on its mechanics’ lien under NRS Chapter 108, any and all of Zitting’s
claims, rights, and privileges under Chapter 108 were extinguished at the time that the subject
Property was foreclosed upon and when the Nevada Supreme Court determined that the lenders
for the Project had superior liens to the Property. k

Thus, any protections, rights, or privileges afforded to Zitting by Chapter 108 no longer

apply.
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\'2 CONCLUSION

Accordingly, based on the fbregoing, APCO respectfully request that this Court Deny

Zitting’s Motion for Summary Judgfnent in its entirety.

q
Dated this 2/ day of August, 2017.

 cmounteer(@maclaw.com
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SPENCER FANE LLP

John H. Mowbray, Esq. (Bar No. 1140)
John Randall Jefferies, Esq. (Bar No. 3512)

“Mary E. Bacon, Esq. (Bar No. 12686)

300 S. Fourth Street, Suite 700
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Telephone: (702) 408-3411
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MARQUIS AURBACH COFFING
Jack Juan Chen, Esq.

Cody S. Mounteer, Esq. (Bar No. 11220)
10001 Park Run Drive

Las Vegas, NV 89145

Telephone: 702.207.6089

Email: cmounteer(@maclaw.com
Attorneys for APCO Construction, Inc.

APCO CONSTRUCTION, a Nevada
corporation,

Plaintiff,
v.

GEMSTONE DEVELOPMENT WEST, INC., A
Nevada corporation,

Defendant.

DISTRICT COURT
CLARK COUNTY, NEVADA

- A587168; A580889; A584730; A589195;

AND ALL RELATED MATTERS

Case Number: 08A571228

APCO Construction, Inc. (“APCO”), by and through its undersigned counsel of record, the |
law firms of SPENCER FANE LLP and MARQUIS AURBACH COFFING, submits the
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1/8/2018 5:17 PM
Steven D. Grierson

CLERK OF THE COURT,
H 0 B A

DEPARTMENT Xi g o
NOTIGE OF HEARI
@A’E‘ﬁmﬁ.ﬂm TIME, ‘P

APPROVED BY__ &

Case No.: AS571228
Dept. No.: XIII
Consolidated with:

A574391; A574792; A577623; A583289;

A595552; A597089; A592826; A589677;
A596924; A584960; A608717; A608718,; and
A590319

MOTION FOR RECONSIDERATION OF
COURT’S ORDER GRANTING ZITTING
BROTHERS CONSTRUCTION, INC.’S
PARTIAL MOTION FOR SUMMARY
JUDGMENT
AND EX PARTE APPLICATION FOR
ORDER SHORTENING TIME AND TO
EXCEED PAGE LIMIT

AA 005996



O 00 3 A D W N e

NN N N NN N NN m e e e b e e e e e
00 NN O B b WN = O YW AN AW = O

followmg Motion for Reconsideration of the Court’s Order Granting thtmgs Brothers
Construction, Inc.’s (“Zitting”) Partial Motion for Summary Judgment. The Motxon for
Reconsideration should be granted because: (1) APCO’s original opposition confirmed no less
than eight material facts that remain in dispute, (2) Zitting’s Reply did not meaningfully address
any of those eight material facts and did not accurately represent APCO’s affirmative defenses, (3)
this Court authorized and Zitting agreed to additional discovery, which, as reflected in APCO’s
supplemental briefing, resulted in new evidence confirming Zitting misrepresented several key
facts, (4) Zitting’s Surreply contained many inaccuracies, none of which account for the material
facts that are in dispute, (5) because inaccurate statements regarding the critical Padilla v. Big-D
Construction case were made at the hearing on this matter, and (6) when the Nevada Supreme
Court has analyzed pay-if-paid provisions without a mechanic’s lien waiver, it has found such
provisions to be valid conditions precedent to a general contractor’s obligation to pay a
subcontractor. These new facts and considerations require reconsideration and a denial of Zitting’s

Motion. APCO is entitled to a trial on the merits.

DATED: Janua.r& 2018.

SPENCER FANE LLP

AV \ '
John Randall \Jg _fenes, Esq. (Bar No. 3512)
Mary E. Bacon, Esq. (Bar No. 12686)
300 S. Fourth Street, Suite 700
Las Vegas, NV 89101
Telephone: (702) 408-3400
Facsimile: (702) 408-3401
Attorneys for APCO Construction, Inc.
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1 ORDER SHORTENING TIME AND TO EXCEED PAGE LIMIT
2 The Court having reviewed APCO Construction, Inc.’s Motion for Reconsideration on
3 || Order Shortening Time and good cause appearing:
4 It is HEREBY ORDERED that the time may be shortened and the Motion shall be set for
> hearing on the J_&_ik_bday of Uamw%zols, ati:_(fzi.m., in Department XIII.
: It is also HEREBY ORDERED that APCO can exceed the 30 page limit set forth in EDCR
8 2.20. APCO’s Motion may be 39 pages (including its table of contents and table of authorities).
9 Dated this _§' day of January, 2018.

. 60\/~ Distri@urt Juc% ;i}

12 Submitted by: AIARK R, DENTON

13 ‘

SPENCER FANE LLP

16 Mary E. Bacon, Esq (Bar No. 12686)
17 300 S. Fourth Street, Suite 700

Las Vegas, NV 89101
18 Attorneys for APCO Construction, Inc.
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Declaration of Mary Bacon, Esq. in Support of an Order Shortening Time
to Hear Motion for Reconsideration

Mary Bacon, Esq. hereby declares under penalty of perjury under the laws of the State of
Nevada that the foregoing is true and correct and if called upon to testify, would do so.

1. Iam an attorney at the law firm of Spencer Fane, LLP, co-counsel for APCO Construction,
Inc. (“APCO”). I have personal knowledge of the information contained in this declaration
and could testify as a witness if called upon to do so.

2. I am making this declaration in support of an Order Shortening Time for the Court to hear
its Motion for Reconsideration of the Court’s ruling on Zitting Brothers Construction,
Inc.’s (“Zitting””) Motion for Partial Summary Judgment.

3. APCO makes this Motion for Reconsideration on an order shortening tifne in the interest
of judicial economy before trial starts on the remaining claims. Additionally, in the event
the Court grants the instant Motion for Reconsideration, it would give the parties a fair
chance to prepare for trial since Zitting would likely proceed to trial with the other
subcontractors on January 17, 2018. »

4. 1 declare under penalty of perjury as provided under the laws of the Stéte of Nevada that

the foregoing is true and correct and if called upon to testify, would do so.

DATED: January; ﬁ “}2018.

MARY BACON(KSQ.
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PROCEDURAL HISTORY

This case’s procedural history is fraught with complexity. Zitting filed its complaint

against APCO asserting lien claims, breach of contract, and other causes of action more than eight

AA 006001




0 N N U hAWN -

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

years ago on April 30, 2009.! On June 10, 2009, APCO filed its answer to Zitting’s complaint.?
APCO asserted 20 affirmative defenses in its answer, including Zitting’s failure to meet conditions
precedent to payment.® All related actions were consolidated and APCO took the lead in pursuing
its claims against Gemstone.* This enured to Zitting’s benefit because it was simply able to join a
significant amount of APCO’s briefing.’ The bank who financed the Project filed a motion for
summary judgment as to lien priority, and the court granted the bank’s motion.® This had the
practical effect of granting all residual funds from the Project to the bank. APCO spearheaded and
financed the related appeal, which Zitting joined. The appeal was denied in September 2015, and a
special master was appointed in June 2016 to oversee discovery.” Just last year, in August 2016,
the special master scheduled discovery and requested that parties submit answers to a
questionnaire about their respective claims.® Just last year, Zitting filed its initial list of witnesses
and production of documents on September 1, 2016, and responded to the special master
questionnaire on September 23, 2016.° On September 29, 2016, the special master held a hearing
to confirm which parties were asserting claims in the instant matter since it was not clear.'® So
discovery with respect to Zitting’s claims against APCO and APCO’s defenses really only started
in September 2016.

! Exhibit 1, Zitting Complaint against APCO.
2 Exhibit 2, APCO’s Answer to Zitting’s Complaint.
3 Exhibit 2, APCO’s Answer to Zitting’s Complaint.
4 See Docket Entries at: 2010-03-08 (APCO files Objections to Lenders’ Standard Interrogatories to the Lien
Claimants) ;.2010-03-09 (Zitting’s Joins APCO’s Objections to Lenders’ Standard Interrogatories to the Lien
Claimants); 2010-05-28 (Zitting files a Motion for Summary Judgment Against Gemstone and for Certification of
Final Judgment Pursuant to NRCP 54(B); 2010-07-01 (APCO files an Opposition to Bank's Motion for Partial
Summary Judgment as to Priority of Liens); 2010-07-21 (Zitting files a Joinder to APCO’s Opposition to Bank's
Motion for Partial Summary Judgment as to Priority of Liens); 2010-07-22 (Zitting files a Joinder to APCO’s Motion
for Partial Summary Judgment as to Priority of Liens); 2011-11-04 (APCO files a Motion for Issuance of Order on
Priority on Order Shortening Time); 2011-11-08 (Zitting files a Joinder to APCO’s Motion for Issuance of Order on
Priority on Order Shortening Time); 2011-12-12 (APCO files Opposition to Motion for Reconsideration or Re-
Hearing); 2012-01-04 (Zitting files a Joinder to APCO’s Opposition to Motion for Reconsideration or Re-Hearing);
2012-03-15 (APCO files an Opposition to SFC's Supplement to Summary Judgment as to Priority of Liens); 2012-03-
20 (Zitting files a Joinder to APCO’s Opposition to SFC's Supplement to Summary Judgment as to Priority of Liens);
2012-06-25 (APCO files Appeal); (Zitting joined the appeal and APCO carries the cost of the Appeal); 2015-09-24
gUnfortunately, the Appeal is Denied).

Id.
§ Exhibit 3, Notice of Entry of Order Granting the Bank’s Motion for Summary Judgment.
7 See Exhibit 4, Order Appointing Special Master. v
8 Exhibit 5, Special Master Order.
? See Docket.
10 gee Special Master Hearing Order.
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And while APCO noticed Zitting’s deposition on March 29, 2017,'"'APCO and Zitting
agreed to continue the deposition to permit the parties to spend less on attorneys fees, and more
time engaging in settlement discussions.!? Three months later, APCO noticed Zitting’s deposition
for June 28, 2017. !* Once again, APCO and Zitting agreed to continue the deposition.l4 Then on
July 31, 2017, Zitting filed its partial motion for summary judgment against APCO. APCO
opposed the motion, and Zitting replied in September 2017.

The Court had a calendar call on September 5, 2017.'° Tellingly, the parties noted
confusion regarding which parties were still in the case at the calendar call. I6 And parties that did
not timely comply with their mandatory pre-trial disclosure requirements were given more time to
comply.” The remaining parties participated in a settlement conference on September 29, 2017,
which was not fruitful. The Court was scheduled to hear Zitting’s Partial Motion for Summary
Judgment on October 5, 2017. At that hearing, APCO’s counsel requested that discovery be
extended 45 days to allow the parties to complete depositions that had been intentionally delayed
per the mutual agreement of the parties.18 This Court authorized and the parties agreed to reopen
deposition discovery until the end of the month.' Tellingly, while the parties came prepared to
argue the dispositive motions before the Court, the Court delayed hearing the pending dispositve
motions until after the depositions would be completed.*

On October 27, 2017, less than 2 months ago, Zitting’s NRCP 30(b)(6) witness was |

deposed for the first time.2! That Court authorized deposition occurred after all initial briefing in

' gee Exhibit 17, March 29, 2017 Notice of Deposition to Zitting.

12 gee Exhibit 6, Declaration of Cody Mounteer, Esq.

13 gee Exhibit 26, June 28, 2017 Notice of Deposition to Zitting.

14 Exhibit 6, Declaration of Cody Mounteer, Esq.

15 See docket.

16 §ee Exhibit 27, Minutes from September 5, 2017 Hearing (“Mr. J ohnson noted confusion with the number of parties
in the case, knowing what's going on procedurally, and the Motion for Summary Judgment and Joinders being moved
to October.”). :

17 See Minutes from September 5, 2017 Hearing (“COURT ORDERED deadline for parties who have not complied
with the Special Master's questionnaire and have not filed their pretrial disclosures SET Friday, September 8, 2017 by
5:00 pm and FURTHER ORDERED hearing SET Monday, September 11, 2017 on Pltfs Oral Motion to Dismiss
Pursuant to Rule 7(b).””}.

18 gee Minutes from October 5, 2017 Hearing.

19 See Exhibit 30, Order from October 5, 2017 Hearing.

20 gee Exhibit 28, Transcript from October 5, 2017 hearing at 10-12.

2! gee Exhibit 7, Deposition of S. Zitting.

8
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Zitting’s original Motion.

Zitting’s deposition revealed a significant amount of new information that contradicted
Zitting evidence submitted with its motion. As such, APCO filed a supplemental brief on
November 6, 2017 to make the Court aware of this new critical evidence.” Critically, Zitting did
not timely object to the supplement because of the order allowing new discovery. The next day,
APCO supplemented its interrogatory responses to Zitting to account for the defenses APCO was
able to clarify through Zitting’s deposition.”? Then on November 15, 2017, Zitting filed
supplemental briefing to respond to APCO’s supplemental brief.?* The Court held an abbreviated
hearing on the matter on November 16, 2017, and then the Court issued a minute order granting
Zitting’s Partial Motion for Summary Judgment on November 27, 2017 despite the documented
factual disputes.®’

Following issuance of the Court’s minute order, APCO followed up with counsel for
Zitting to acquire a draft order on Zitting’s motion for Partial Summary Judgment. Zitting finally
provided the order on Wednesday, December 20, 2017. Subsequent to receiving the draft order, it
became apparent that the Parties fundamentally disagreed with regard to the interpretation of the
language in the Decision. Specifically, the minute order states that “the Court still has before it
the question of whether there are genuine issues going to breach of the contract related to Zitting’s
performance of the same.”?® Yet, then provides that “the subjec}t Motion is GRANTED in its
entirety.””’ As the Court’s Decision reads, it is APCO’s position that the Court specifically found
“genuine issues” of material fact remain as to Zitting’s “performance” and breach of the contract
that must be presented at trial. Conversely, Zitting asserts that regardless of the above finding, the
Court granted the Motion in its entirety and, as such, Zitting is effectively removed from the case
and there are no issues of fact to present at trial. As evidenced by the instant Motion, it is clear

that the Court, in fact, “still has before it the question of whether there are genuine issues going to

22 gee Docket at November 6, 2017,
23 Gee Exhibit 8, APCO’s Supplemental Responses to Zitting’s First Set of Interrogatories.
24 gee Docket at November 15, 2017.
25 See Exhibit 9, Court’s November 27, 2017 Minute Order.
2%
Id.
7 Id.
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breach of the contract related to Zitting’s performance of the same.”?® Lastly, Zitting’s order is
materially flawed, as it contains language from Helix’s motion for partial summafy judgment that
was not presented by Zitting in any form or fashion.

II. LEGAL STANDARD. ’

The Nevada Supreme Court has held that “[u]nless and until an order is appealed,
the district court retains jurisdiction to reconsider the matter.”?® In Clark County, a motion for
rehearing must be filed within 10 days after service of written notice of entry of the order
following the original hearing.’® Rehearings are appropriate only when “substantially different
evidence is subsequently introduced or the decision is clearly erroneous.”! This Court has
discretion on the question of rehearing. See Harvey's Wagon Wheel, Inc. v. MacSween,*?
(reconsideration of previously denied motion for summary judgment approved as the “judge
was more familiar with the case by the time the second motion was heard, and he was persuaded
by the rationale of the newly cited authority™).

In addition, a motion for reconsideration of summary judgment may be brought under
both NRCP 59(e) and NRCP 60(b). Rehearings are justified when a party seeks to reargue a point
of law and prbvides a convincing legal basis for doing so. See Gibbs v. Giles,® (holding trial court
did not err in granting motion for rehearing in order to permit a party to reargue the law).

APCO submits that the unique procedural history of this case requires this Court to
entertain this Motion for Reconsideration begause new fa;:ts became available with the late
discovery ordered by the Court and after briefing on Zitting’s Motion was completed. In light of
those new facts, the application of law mandates reconsideration and the denial of Zitting’s
Motion. Thére are triable issues of fact that entitle APCO to a trial on the merits. Reconsideration

now will save the parties significant time and money associated with an appeal.

2 1d.

® Gibbs v. Giles, 96 Nev. 243, 245, 607 P.2d 118, 119 (1980); accord Barry v. Lindner, 119 Nev. 661, 670, 81 P.3d
537, 543 (2003).

0 See EDCR 2.24(b).

3 Masonry & Tile Contractors Ass’n of S. Nev. v. Jolley, Urga & Wirth, Ltd., 113 Nev. 737, 741, 941 P.2d 486,
489 (1997)

32 96 Nev. 215, 217-18, 606 P.2d 1095, 1097 (1980)

33 96 Nev. 243, 244-45, 607 P.2d 118, 119 (1980)
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IIl. APCO’s original Opposition raised Material Issues of Fact.

1. APCO disputed eight material facts necessary for summary judgment, and
Zitting did not adequately address these material facts.

Zitting’s Motion for Summary Judgment asked for summary judgment on its breach of
contract and NRS 108 claims.>* APCO cited admissible evidence directly disputing no less than
eight material facts in its opposition to Zitting’s Motion. Those facts included: whether the drywall
was complete as required per the subcontract for a release of retention, whether Zitting invoiced
APCO after 06/30/08 (and whether Zitting’s purported pay applications were inconsistent or ever
received by APCO), whether Zitting segregated the amount of work it allegedly completed under
APCO or Camco, the value of Zitting’s completed work (and whether or not it was ever
submitted, approved, or rejected by APCO or Camco), whether Zitting ever submitted close-out
documents, and whether Zitting received a notice of stop work.>® APCO’s rebuttal of these points
was based on the affidavits of Mary Jo Allen, APCO’s PMK. Resolving these critical facts was
necessary for the Court to decide in Zitting’s favor. As explained below, Zitting’s Reply did not
adequately address these material facts. As such, this Court was necessarily weighing the
credibility of the evidence and witnesses. “[A] district court cannot make findings concerning the
credibility of witnesses or weight of evidence in order to resolve a motion for summary
judgment.”36 “[TThe trial judge may not in granting summary judgment pass upon the credibility |
or weight of the opposing affidavits or evidence. That function is reserved for the trial. On a
summary judgment motion the court is obligated to accept as true all evidence favorable to the
party against whom the motion is made.”’

Thus, any award of a breach of contract action would be error since Zitting’s Reply did not
sufficiently address the eight genuine issues of material fact that APCO presented and the Court

was mandated fo accept as true.

IV. Zitting’s subsequent deposition testimony undermined the basis of Zitting’s

Motion.

34 Exhibit 10, Zitting’s Motion for Summary Judgment.

35 See APCO’s Opposition at 3-6, on file herein.

36 Borgerson v. Scanlon, 117 Nev. 216, 220, 19 P.3d 236, 238 (2001)

37 Hidden Wells Ranch v. Strip Realty, 83 Nev. 143, 145, 425 P.2d 599, 601 (1967)

11
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Notably, Zitting’s original Reply did not even address four of APCO’s disputed facts.*
And of the four disputed material facts that Zitting did address, all were later directly contradicted
by its own deposition testimony. More specifically, Zitting addressed: (1) Camco’s responsibility
for the amount owed to Zitting, (2) Zitting’s failure to submit the pay applications at issue, (3) the
fact that the change orders at issue were never approved, and (4) completion of the drywall for
Buildings 8 and 9, which was the milestone per the retention payment schedule.*

Addressing amounts allegedly owed by Camco, Zitting’s Reply claimed it “never had any
relationship” with Camco on the Project.*® Zitting’s deposition confirmed differently. Zitting
admitted that it performed change order work under Camco’s direction:

Q. (By Mr. Jefferies) Okay. So it's my understanding that, by at
least September 6 of '08, Zitting was doing work for CAMCO.
Would you agree with that?

A. It appears that way, yes.

Q. Okay. And tell me what the first page of Exhibit 4 is.

A. It appears to be an accounting of hours spent by Zitting
employees doing change order work that was signed off by
somebody with CAMCO, it looks like.41

Would you agree, sir, that what you're showing is Change Order
Request 22, 23, 24, and 25 in Exhibit 3 were actually performed

for CAMCO?
A. Performed under their direction.42

Zitting’s Reply also alleges that APCO does not have any admissible proof that Zitting
worked on the Project after APCO’s departure.”> As represented above, Zitting’s own accounting
records and its deposition testimony confirm this statement is not accurate.*® Further, Zitting’s
Reply also represented that the amount it sought from this Court was only for approved and
completed work on Buildings 8 and 9, completed before APCO left the Project.*> As quoted

above, Zitting admitted its employees were on the Project doing change order work for Camco in

38 Zitting’s Reply failed to address four disputed facts listed in APCO’s opposition: whether Zitting’s pay applications
were inconsistent, the value of Zitting’s completed work, whether its work was ever approved by APCO or Camco,
and whether Zitting submitted close out documents.

3 gee Zitting’s Reply at 11-13, on file herein.

40 Reply at 11:19-23, on file herein.

4! Zitting Deposition at 42,

42 7itting Deposition at 54.

3 Reply at 11:23-24,

“ See Zitting deposition at 42, 54.

4 Reply at 11:25-27.
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September 2009, which was after APCO left the Project in August 2008. Those amounts are

incorrectly included in the amount Zitting was just awarded by the Court’s granting of Zitting’s

Motion.*6 ‘

Among other things, Zitting was not entitled to retention until the drywall was completed
in Buildings 8 and 9. APCOQ’s original opposition included photos of the Project in August and
November of 2008 confirming the drywall was not complete.*” And then, in Zitting’s Court
authorized deposition, Zitting not only acknowledged the drywall requirement but confirmed it
had no evidence to satisfy that preconditioh of the retention payment schedule:

Q Okay. So as you sit here today, are you able to testify as to
whether the drywall was complete prior to the time you stopped
working for APCO on the project?

A. I can testify that the first layer, if you will, of drywall was
complete and the only thing that was, to my knowledge, not
complete was some soffits in the kitchens, that there was an issue
with the assembly -- the fire assembly or something. So they
were not done, but they had done flooring under them and they had
even done some cabinets in some areas. And so there was some
open soffits that they were still waiting for clarification or design
on. And to my knowledge, that's the only thing that was not
complete, in terms of drywall.*®

Q.Okay. Go to page 27 [of Exhibit 15]. And, again, I've got a head
start on you. Mine’s highlighted, but if you look under Buildings 8
and 9, you'll see references to drywall.

A. Okay.

Q. And there's some percentages complete for the various floors in
those two buildings, 8 and 9.

A. Okay.

Q. Continuing on to the next page, 28, under Building 9, it says,
Corridors, drywall has not started. First floor corridor lid framing
is 70 percent complete and then the drywall itself is shown as
being 55 to 70 percent complete depending upon the building.
My question to you is: Sitting here as the corporate designee for
Zitting, do you have any facts documents, or information to rebut
these purported percentages of completion for the drywall on
Buildings 8 and 97

A.Idon't.*

% gee Zitting Deposition at 42 and 54.

47 See Exhibit 11, Photos of Buildings 8 and 9 confirming the drywall was not completed.
“8 Zitting Brother’s NRCP 30(b)(6) deposition at 27:21-29:2.

4 Zitting Deposition at 93:6-94:15.

13
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Lastly, Zitting’s Reply argues APCO never denied certain change orders in its Reply.
Zitting’s deposition confirmed the opposite:
Q. Okay. Isn’t it true, sir, that as the corporate representative for
Zitting today, that APCO — whether you agreed or not, APCO did
reject some change order resguests. Correct?
A. It appears that they had.

APCO’s original Opposition and newly authorized evidence raised genuine issues of
material fact. As such, the only way the Court could have decided in Zitting’s favor was to weigh
the credibilfty of the evidence at this summary judgment stage.

A. All of APCO’s Opposition exhibits were admissible,

Zitting Reply takes issue with Ms. Allen’s affidavit arguing that most of it is
inadmissible.’! Zitting’s objections are unfounded. As Zitting admitted, Ms. Allen acted as
APCO’s NRCP 30(b)(6) designee. Accordingly, Ms. Allen had not only the opportunity but the
mandate to inform herself to speak for APCO.%?

Zitting insisted Ms. Allen needed to have personal knowledge for her affidavit.>® Zitting is
wrong. “The testimony of a Rule 30(b)(6) designee represents the knowledge of the corporation,
not of the individual deponents.” Great Am. Ins. Co. of New York v. Vegas Const. Co.,>
(providing an exhaustive overview of the principles behind a Rule 30(b)(6) deposition). As such, a

Rule 30(b)(6) designee need not have any personal knowledge of the designated subject matter.>
This is true even of affidavits submitted by 30(b)(6) designees.’®

50 Zitting Deposition at 51:22-52:1.
5! See Zitting’s Reply at 3-5.
52 See NRCP 30(b)(6) (Under NRCP 30(b)(6), an organization must designate individuals to “testify as to matters
known or reasonably available to the organization.”)
53 Zitting's Reply at 3-5.
:: 251 F.R.D. 534, 538 (D. Nev. 2008) (internal quotation marks omitted).
1d.

56 Sunbelt Worksite Mitg. v. Metro. Life Ins. Co., No. 8:09-cv-02188-EAK-MAP, 2011 U.S. Dist. LEXIS 87387, at
*5.6 (M.D. Fla. Aug. 8, 2011) (collecting cases) and citing Atlantic Marine Florida, LLC. V. Evanston Ins. Co., 2010
U.S. Dist. LEXIS 56067, 2010 WL 1930977 (M.D. Fla. May 13, 2010) (where the Court refused to strike an
authorized corporate representative's filed affidavit in support of the corporation's motion for summary judgment on
the grounds of insufficient personal knowledge, because the court found that it is not necessary for a corporate
representative designated as a Rule 30(b)(6) witness to have direct, personal knowledge of each and every fact
discussed in an affidavit or deposition because a Rule 30(b)(6) representative or designee can be inferred to have
knowledge on the behalf of the corporation as the corporation is meant to appear vicariously through them); 4BN
Amro Mortgage Group, Inc. v. Maximum Mortgage, Inc., et al, No. 1:04cv492, 2006 U.S. Dist. LEXIS 64455, 2006
WL 2598034, *7 (N.D.Ind. Sept.8, 2006) (finding a corporate representative's knowledge is inferred regarding the

14

AA 006009




O 0 N O » A W N -

NN NN N N N N N e e e e e e et e e et
0 ~ O\ L BROWON e O YW 0NN R WN = O

To prepare, a 30(b)(6) designee must, if necessary, “use documents, past employees, and
other resources.”>’ Here, Ms. Allen, as APCO’s NRCP 30(b)(6) designee, educated herself in the
topics of her affidavit, spoke with APCO employees, utilized documents at APCO’s disposal, and
reviewed APCO’s NRS 51.135 business records in making her affidavit.’® Cf Theriault v. State,”®
(NRS 51.135 provides that business records are admissible in any form). The chart below

summarizes why each of Zitting’s alleged objections to Ms. Allen’s NRCP 30(b)(6) affidavit is

without merit.

Exhibit in  APCO’s | Zitting’s Objection to | Why it is admissible.

Opposition Exhibit

Exhibit 1, paragraph 3 of | Ms. Allen cannot | As APCO’s NRCP 30(b)(6) designee, Ms.
Ms. Allen declaration | authenticate the | Allen familiarized herself with APCO’s
(“Attached as Exhibit 2 | photos. business records to make her affidavit. She

to the Opposition are
photographs of buildings
8 and 9 at the Project,

was able to confirm that the photos in
question were taken by Brian Benson in the
regular course of business.

and that were taken by
APCO during its
ordinary course of
business.”

Exhibit 1, paragraph 5. | Ms. Allen’s statement

“All of Zitting’s | calls for a legal | make a legal conclusion. Her factual
approved change orders | conclusion, and a lack | statement was simply that APCO paid for the
that APCO was | of foundation. approved change orders it received through
responsible for were August 2008. Further, there is foundation for
paid through August Ms. Allen’s statement. Ms. Allen is APCO’s
2008.” accounts payable clerk. She is responsible for
processing and paying approved change
orders.
Exhibit 1 at paragraph 7. | Foundation and | Ms. Allen’s statement is admissible. As stated
“APCO  was never | alleged contrary ve, Ms. Allen co ed that APCO wa

matters she attests to and does not have to a demonstrated "personal knowledge"); Hijeck v. Menlo Logistics, Inc., No.
3:07-cv-0530-G, 2008 U.S. Dist. LEXIS 12886, 2008 WL 465274, *4 (N.D.Tex. Feb.21, 2008) (acknowledging a
corporate representative does not have to have direct personal knowledge of each and every fact discussed in affidavit
or deposition but can be subjective beliefs and opinions of the corporation).

57 Bridell v. Saint Gobain Abrasives Inc., 233 FR.D. 57, 60 (D. Mass. 2005).

58 Exhibit 13, Declaration of Mary Jo Allen.

39 92 Nev. 185, 547 P.2d 668, 1976 Nev. LEXIS 561 (Nev. 1976), overruled, Alford v. State, 111 Nev. 1409, 906 P.2d
714, 111 Nev. Adv. Rep. 163, 1995 Nev. LEXIS 161 (Nev. 1995), overruled as stated in Hill v, State, 114 Nev. 169,
053 P.2d 1077, 114 Nev. Adv. Rep. 21, 1998 Nev, LEXIS 24 (Nev. 1998), overruled in part, Bigpond v. State, 128
Nev. 108, 270 P.3d 1244, 128 Nev. Adv. Rep. 10, 2012 Nev. LEXIS 27 (Nev. 2012).

60 £xhibit 13, Declaration of Mary Jo Allen.

5! See Declaration of Mary Jo Allen.
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provided or received
Zitting’s alleged pay
applications dated
06/30/2008 and
11/30/2008  that are
collectively attached to
the Opposition as
Exhibit 4.”

deposition statement.

never provided or received the referenced pay
applications by reviewing Project documents,
and speaking with APCO employees.

Exhibit 1 at paragraph 7.
“Zitting still had a
remaining part of its
scope of work to
complete at the Project
when APCO stopped
work and turned the
Project over to Camco in
August 2008.”

No personal
knowledge of the
Project’s construction

Ms. Allen made herself aware of these facts
as the NRCP 30(b)(6) representative through
speaking with Joe Pelan and Brian Benson
and reviewing the Project’s records, including
the drywaller’s billings.®* And as cited above,
30(b)(6) designees do not need to have
personal knowledge for their declarations on
behalf of the company.

Exhibit 2 (photographs
of buildings 8 and 9).

Authentication and
admissibility, APCO
didn’t have personal
knowledge of the
construction since it
left the project before
November 2008 when

As APCO’s NRCP 30(b)(6) designee, Ms.
Allen familiarized herself with APCO’s
business records to make her affidavit. She
was able to confirm that the photos in
question were taken by Brian Benson in the
regular course of business.®

the photos were taken
Exhibit 6 (Camco’s | Authentication and | These were documents produced by Camco, a
Payment Application) admissibility, no | party to this litigation. “[D]ocuments
evidence documents | provided to a party during discovery by an

are what they claim to
be, no declaration to
authenticate, no
personal knowledge.

opposing party are presumed to be authentic,
shifting the burden to the producing party to
demonstrate that the evidence that they
produced was not authentic.” Lorraine v.
Markel Am. Ins. Co.% citing Indianapolis
Minority Contractors Ass'n.,® ("The act of
production is an implicit authentication of
documents produced...”).

Notably, the Court’s minute entry granting Zitting’s Motion did not address these

evidentiary issues, and the Court’s order found Zitting’s evidentiary objections to be “moot.

2966

B. Zitting was on notice of APCO’s defenses eight years ago when APCO filed its

answer,

62 Exhibit 13, Declaration of Mary Jo Allen.

8 Exhibit 13, Declaration of Mary Jo Allen.

54241 F.R.D. 534, 552 (D. Md. 2007)

8 1998 U.S. Dist. LEXIS 23349, 1998 WL 1988826, at *6
66 Exhibit 29, Findings of Fact and Conclusions of Law and Order Granting Zitting’s Motion.

16

AA 006011




O 0 N O v A~ W N

NN NN NN NN N ek e e e ek e e b e
00 ~ O\ W R WN = O VW 0NN WV R W N = O

Zitting’s Reply claims that APCO is precluded from opposing Zitting’s Motion on any
other basis than a pay-if-paid defense because APCO only listed a pay-if-paid defense in its
interrogatories.67 Zitting argued that “[d]uring the seven years of litigation, APCO has consistently
refused payment based solely on the void pay-if-paid provision.”® This is completely inaccurate,
and quite frankly, lacks candor to this Court. APCO filed its answer to Zitting’s complaint on June
1, 2009 and specifically asserted 20 affirmative defenses, including the following:%

SECOND AFFIRMATIVE DEFENSE
The claims of the ZBCI have been waived as a result of their
respective acts and conduct.

THIRD AFFIRMATIVE DEFENSE

No monies are due ZBCI at this time as APCO has not received
payment for ZBCI's work from Gemstone, the developer of the
Manhattan West Project.

FIFTH AFFIRMATIVE DEFENSE

At the time and place under the circumstances alleged by the ZBCI,
ZBCI had full and complete knowledge and information with regard
to the conditions and circumstances then and there existing, and
through ZBCI's own knowledge, conduct, acts and omissions,
assumed the risk attendant to any condition there or then present.

EIGHTH AFFIRMATIVE DEFENSE |
The damages alleged by ZBCI were caused by and arose out of the
risk which ZBCI had knowledge and which ZBCI assumed.

TENTH AFFIRMATIVE DEFENSE
APCO’s obligations to ZBCI have been satisfied or excused.

TWELFTH AFFIRMATIVE DEFENSE
The claim for breach of contract is barred as a result of
ZBClI's failure to satisfy conditions precedent.

SIXTEENTH AFFIRMATIVE DEFENSE

Any obligations or responsibilities of APCO under the subcontract
with ZBCI, if any, have been replaced, terminated, voided, canceled
or otherwise released by the ratification entered into between ZBCI,
Gemstone and CAMCO and APCO no longer bears any liability
thereunder.

EIGHTEENTH AFFIRMATIVE DEFENSE

ZBCI has failed to comply with the requirements of NRS 624.7

So Zitting has been on notice of APCO’s defenses since June 1, 2009.

57 Reply at 5.
% Reply at 7:16-17.
% Exhibit 2, APCO’s Answer to Zitting’s Complaint.
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APCO also testified about its multiple affirmative defenses at its NRCP 30(b)(6)
deposition. Zitting’s July 17, 2017 NRCP 30(b)(6) deposition notice specifically requested that
APCO’s designee be prepared to testify to “[a]ll facts related to your defenses against ZBCI’s

claims as alleged in ZBCI’s complaint in this case.”’! On July 19, 2017, APCO’s NRCP 30(b)(6)

I
designee, Mary Jo Allen, testified about several of APCO’s defenses, including that Zitting did not

meet the conditions of the subcontract’s retention payment schedule:

Q. Whatis your understanding of a retention?

A. Retention is not due on the project untilthe project has totally
been completed in its entirety. Not only that,the owner has to accept
all thework thatwas completed, the as-builts mustbe in, the closeouts
must be in, and retention is then paid from the owner and will then be
paid to the subcontractors. It is not due until all those five things [in
paragraph 3.8 of the subcontract] havebeen completed.

Q. Understood. And duringthe course of Zitting’s work on the
project, Zitting received progress payments; correct?

A. Yes,sir.

Q. In the course of making those progress payments, there were
retention that were withheld, is that correct?

A. Yes,sir.

Q. You testified that Zitting would not get those retentions
until certain conditions were met, correct?

A. Yes,sir.

Q. Until those conditions were met, was there an actual
retention check beingissued to anyone and held by anyone?

A. No.

The retention would only be withheld if the
work had already been approved and completed by Zitting, correct?
A. When completed by all subcontractors.
Q. Let me clarify. When you say completed by all
subcontractors, that's only when the retention is being paid to
Zitting, correct?
A. The project had to be completed in its entirety. This contract
was bound to the prime contract. They signed this — in they are
bound to the same terms of the prime contract. The prime contract
states that no retention will be released until the entire project is
completed in its entirety.
Q. Understood. And I'm not talking about when the actual
retention is released to Zitting, I'm talking about the process before
that, basically when the progress payments are authorized to be
issued, where someone retains ten percent of that progress .

" Exhibit 2, APCO’s Answer to Zitting’s Complaint.
7' See Exhibit 12, Zitting Notice of Deposition to APCO at 4:10-12.
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A. The bank.

Q. Right, the bank retains ten percent of that amount. Before the
bank can even retain that amount and once the payment was
authorized, that work for which the proper assignment was assigned
to, that had to be approved and completed by Zitting, correct?

A. The work that was paid for, the 90 percent that was paid, yes.
The percentage of work that was completed was approved by the
owner. Theowner approved thepercentage. They were the one that
told us whatto pay the subcontractors.

Q. Right, so the only reason why the retention was not paid
right away was that there were other conditions that may depend
on other subcontractors, correct?

A. Thejobin itsentirety.

Q. Earlier you testified that the retention would be released once
theentire progect is complete; is thatcorrect?
A. Yes.”

More specifically to the retention payment schedule, APCO’s NRCP 30(b)(6) designee
also discussed Subcontract Section 3.8 and the preconditions to APCO’s obligation to pay
Zitting’s retention:

Q. Right, can I direct you to section 3.87
A. Um-hum. The building was not completed. Neither building.
Neither 8 nor 9 was completed.
Understood. But 1 haven't asked any questions with respect
to buildings 8 or 9, so there was no questions pending.
A. Sorry.
. I'm not trying to be rude, I'm trying to make the record
clear. I know you’re very excited to answer questions.
Q. Can I have you read the first sentence up until Part A,
where it starts with “the ten percent withheld” into the record,
please.
A. "The ten percent withheld retention shall be payable to
subcontractor upon and only upon the occurrence of the
following events, each of which is a condition precedent to the
subcontractor's right to receive final payment hereunder and
payment of such retainer."
Q. Earlier you talked about how the release of retention is
. conditioned precedent to the completion. Can I have you read
the handwritten part at the end of section 3.8 into the record.

A, F, down here, sir?
. Yes.
A. "Buijlding is considered complete as soon as the drywall is

complete.""3

72 Exhibit 16, Allen Deposition, Volume I at 117:1-119:17,
3 Allen Deposition, Volume II at 119:18-120:19.
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. Right. After the payment application number 11 shown on
APCO 106218, did APCO receive any payment applications from

the subs?

A No.

Q. Not that you’re aware of?

A, No, sir.

Q. As far as you know, the owner has withheld a retention
amount from all the subs, not just Zitting, for their work on the
project?

A. Yes, sir.

Q. Has APCO ever received any. payment of the retention
amount? ‘

A. No, sir.

Q. And just for clarity of the record then, that means APCO has
I not paid any retention amount to anyone; is that correct?
A. That is correct.

So it is clear that Zitting knew of APCO’s position that the retention preconditions were not met.
Zitting’s Reply and Court’s ruling did not account for these references to defenses unrelated to the
pay-if-paid issue.
APCO’s 30(b)(6) designee also testified that not all of Zitting’s change order work was

f approved by the owner, a condition precedent to Zitting being paid under the change order
payment schedule:

Q. Do you know whether Zitting has completed work for the

project for the total amount of $4,033,654.85. Does that number

ring a bell to you?

A, Not without papers in front of me.

Q. And the numbers shown on Exhibit Allen 75, this reflects both

the contract workand the change order work,correct?
ll A, The change order workthatwas submitted to theowner.

Q. Andapproved, correct?
A, Notallof it was approved, sir.

Is there a reason for APCO to submita bill containing change
orders that was not approved by the owner?
A. The owner was the one that would determine what was
approved. IfZitting gave us a change order billing, we wouldgiveit
totheowner. Theowner wouldsay yesor no.
Q. Understood. So during the application review process that's
when, as far as youknow, the owner would approveor disapprove of the
change order work beingbilled,correct?
A. Correct.

In addition to its answer and 30(b)(6) deposition testimony, APCO also supplemented its

responses to Zitting’s interrogatories within two weeks of taking Zitting’s NRCP 30(b)(6)

74 Allen Deposition, Volume II at 140, lines 8-24.
75 Allen Volume II at 146:1-23.
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ll

deposition.”® The Court’s failure to consider these various sources and articulations of APCO’s
affirmative defenses is the equivalent of case terminating sanctions. Such a sanction would only be
appropriate after the Court conducted a full sanctions analysis under Young v. Johnny Ribeiro
Bldg,”” including evaluating: the degree of wilfulness of the offending party; the extent to which
the non-offending party would be prejudiced by a lesser sanction; the severity of the sanction of |
ssal relative to the severity of the alleged discovery abuse; whether any evidence has been
irreparably lost; the feasability and fairness of alternatives; the poilcy favoring adjudication on the
merits; whether sanctions unfairly operate to penalize a party for the misconuct of its attorney, and
the need to deter parties and future litigants from similar abuses.”® No such analysis was
performed in this case.

Further, “Nevada is a notice-pleading jurisdiction and pleading should be liberally
construed to allow issues that are fairly noticed to the adverse party.””® “However, even if not
properly pleaded, an affirmative defense may be tried by consent or when fairness warrants
consideration of the affirmative defense and the plaintiff will not be prejudiced by the district
court’s consideration of it.”®® And, NRCP 15(b) permits liberal amendment of pleadings during
trial "when the presentation of the merits of the action will be subserved thereby and the objecting
party fails to satisfy the court that the admission of such evidence would prejudice him in
maintaining his action or defense upon the merits."! “And omission of an affirmative defense is

not fatal as long as it is included in the pretrial order.”8?

76 Exhibit 8, APCO’s Supplement to Zitting’s First Set of Interrogatories.
Z 106 Nev. 88, 93, 787 P.2d 777, 780 (1990).” \

1d.
 Great Am. Ins. Co. v. Gen. Builders, Inc., 113 Nev. 346, 353--54 (1997) (quoting Nevada State Bank v. Jamison
Partnership, 106 Nev. 792, 801 (1990)). .
8o Douglas Disposal, Inc. v. Wee Haul, LLC, 123 Nev. 552, 558 (2007) (affirming the district court’s decision to
consider affirmative defenses that were not included in defendants’ answers because plaintiff had notice of them). See
also Schettler v. RalRon Capital Corp., 128 Nev. 209, 221 n.7 (2012) (finding that. fair notice of an affirmative
defense was given on reconsideration and thus allowing the affirmative defense to be considered); Williams v.
Cottonwood Cove Dev. Co., 96 Nev. 857, 619 P.2d 1219, (1980) (affirming the decision of the district court because
the buyers were given reasonable notice and opportunity to respond to the newly asserted affirmative defense in
limited partnership's motion for summary judgment).
81 NRCP 15(b).
82 pulliam v. Tallapoosa Cty. Jail, 185 F.3d 1182, 1185 (11th Cir. 1999) citing Hargett v. Valley Fed. Sav. Bank, 60
F.3d 754, 763 (11th Cir.1995) (failure to assert affirmative defense in answer curable by insertion of defense in
pretrial order); Id. citing Fed.R.Civ.P. 16(¢) (pretrial order "shall control the subsequent course of action”).

21

AA 006016




O 0 9 O W b W N e

NN N N NN N N N o o e b e ed e ke ke e
00 N N W A W = QY 0NN = O

In Colony Ins. Co. v. Kuehn,®® the defendants were completely uncooperative in that they
did not file initial disclosures and failed to respond to plaintiff’s discovery. Plaintiffs filed a
motion to compel to force defendants to respond and file its initial disclosures. Shockingly, the
defendants did not even bother to oppose the motion. The motion was granted and the defendants
were given several weeks to comply. Plaintiffs filed another motion to compel months later
because the defendants did a poor job of answering the discovery. Plaintiffs requested that
defendants be ordered to completely answer its discovery and asked for sanctions including
striking the defendant’s affirmative defenses, and disallowing certain witnesses from testifying on
a particular issue. The court ordered that certain witnesses would be prohibited from testifying
since defendants still had not made its initial disclosures. The court did not strike the defendants’
affirmative defenses.

Plaintiffs were forced to file a third motion to compel because defendants would still not
completely answer their discovery. The court reviewed defendant’s interrogatories and found that
one interrogatory went to the veracity of one of the defendant’s defenses regarding mental state.
The court found that interrogatory answer to be vague and lacked factual detail. Instead of
granting the request to preclude this critical defense, the court granted the defendants an
opportunity to supplement this interrogatory. Shockingly, defendants resubmitted the exact same
response to the critical interrogatory they were given an opportunity to supplement. Only then did
the court preclude the defendants from providing any testimony on this defense. The court
recognized that, “Precluding all evidence on this issue is tantamount to striking defendant’s
affirmative defense of Mr. Kuehn’s mental state.”®* Colony Ins. exemplifies the rare circumstances
in which a court may or should consider striking affirmative defenses.

Through the granting of Zitting’s Motion on the current record, the Court is issuing a case
terminating sanction by not considering APCO’s affirmative defenses because of its interrogatory

responses. The Nevada Supreme Court had the opportunity to consider the severity of case

8 No. 2:10-cv-01943-KJD-GWF, 2011 U.S. Dist. LEXIS 155198, at *6 (D. Nev. Dec. 22, 2011)

8 1d at7.
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termifxating sanctions in McDonald v. Shamrock Invs., LLC.®’ In McDonald, the court struck the
defendant’s answer after the defendant: did not make initial disclosures regarding witnesses or
exhibits, did not sign the plaintiff's joint case conference report (nor file his own), did not appear
for his deposition, did not oppose plaintiff’s motion to strike his answer, and did not appear at the
plaintiff’s hearing on its motion to strike his answer. Defendant then failed to object to the
discovery commissioner’s report and recommendations recommending that the district court strike
his answer. Plaintiff then filed a motion for default judgment, and defendant opposed this motion.
The district court entered a default judgment, and the defendant appealed, alleging the district
court abused its discretion in striking its answer without analyzing the Young‘w factors, and
because it struck his answer without holding an evidentiary heafing. The Nevada Supreme Court
reversed and remanded finding that the district court abused its discretion in striking defendant’s
answer without first conducting a Young analysis, and because it did not hold an evidentiary
hearing to consider the Young factors. The same is true in this case, the Court has not conducted a
Young analysis, nor has it held an evidentiary hearing.

APCO put its multiple affirmative defenses in its answer, it testified about them at its
PMK deposition, and supplemented its interrogatory answers regarding defenses within two weeks
of deposing Zitting. There were no motions to compel or meet and confers discussing the issue,
Precluding APCO from pursuing any other defense besides pay-if-paid is an unnecessarily harsh
sanction. This is especially true in light of the procedural history of this case, in which the parties
agreed, and the Court allowed, critical party depositions after discovery was closed and dispositive
motions were fully briefed. Further, Zitting has not suffered any identifiable harm because Zitting
always knew it did not meet the conditions precedent to payment for either change orders or
retention and deposed APCO on its affirmative defenses. See Advanced Fiber Techs. Tr. v. J&L
Fiber Servs., Inc.,®” (“[Plaintiff] has suffered no identifiable harm by [defendant’s] failure to
supplement its interrogatories as to this defense. Thus, [plaintiff’s] request to strike Section III of

Defendant's Memorandum is denied”).

85 No. 54852, 2011 Nev. Unpub. LEXIS 1628, at *1 (Sep. 29, 2011)
% Young v. Johnny Ribeiro Bldg., 106 Nev. 88, 787 P.2d 777 (1990)
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In this particular case, the record is replete with APCO’s various defenses and it is error to
preclude APCO from presenting those various defenses at trial.

C. Zitting’s Reply did not dispute and thus conceded APCO’s NRS 108 arguments.

APCO provided substantial law in its opposition to Zitting’s Motion regarding its
opposition to Zitting’s NRS 108 claims.®® Those facts and arguments included that APCO never
owned the Project, and that there was no property to foreclose upon because the Court awarded it
to the bank. Zitting did not address a single NRS 108 argument in its Reply. As explained below,
the Court granting Zitting’s NRS 108 claims was error since Zitting conceded these arguments,
and because APCO cannot be responsible for a deficiency judgment.

In Nev. Nat'l Bank v. Snyder,” the owner of a project optioned a piece of land to develop.
He engaged engineers to begin cieveloping the land. The next year, the owner received a loan from
a bank, and purchased the land. The owner did not pay the engineers, and the engineers recorded
mechanic’s liens against the property. The owner declared bankruptcy and owed the engineers
money for work done for the project. The bank foreclosed upon the property and the district court
granted the mechanic’s liens priority over the bank, and found the bank to be personally liable to
the engineer for the deficiency of their mechanic’s liens, stating that the architect and the engineer
were entitled to a “personal judgment for the residue against the Bank.”® The bank appealed,
arguing that “the remedy to enforce a mechanic’s lien is to force a sale of the property” and that “it
is not liable for any deficiency if the monies from the sale do not cover the amount of the
[architect’s and engineer’s] liens.””! The Nevada Supreme Court agreed, finding, “[i]t is unjust to
hold the Bank personally liable for a deficiency when it was not a party to the C&S/Benny
contract, and because the bank is not the personally liable for the debt under NRS 108.238.”%

The architect and engineer argued that the bank was unjustly enriched because the work

they performed increased the value of the property. The Court found that

87 No. 1:07-CV-1191 (LEK/DRH), 2010 U.S. Dist. LEXIS 45938, at *39 (N.D.N.Y. May 11, 2010)
8 See APCO’s Opposition at 14-16, on file herein.

89 108 Nev. 151, 157, 826 P.2d 560, 563 (1992)

% Id at 157.

' Id at 157.

92 Id, at 157.
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[while there was a benefit conferred on the Bank, it does not rise to unjust enrichment.””

" The same logic applies here. While APCO received some minor benefit by being able to
perform its work in conjunction with Zitting, APCO certainly was not unjustly enriched and
APCO is not personally liable for the Owner’s debt. APCO was not paid for June, .{uly or August
2008.°* APCO lost approximately $8,000,000 on this job and APCO did nof acquire the
property.95 Instead, it endured a $900,000 legal battle on behalf of itself and its subcontractors to
endeavor to get priority énd paid from the owner.”® Unfortunately, after the project shut down,
everyone lost, most of all APCO.

V. The additional discovery authorized by this Court should be considered.

Zitting challenged the timing of APCO’s supplemental brief. But it was Zitting’s conduct
that necessitated APCO’s additional briefing, Further, Zitting was the party that originally
requested its NRCP 30(b)(6) deposition be continued and agreed to the late discovery by APCO,
as APCO in good faith acquiesced to Zitting request in an attempt to save the Parties and this
Court valuable time and costs.

The hearing on Zitting’s Motion was scheduled for October 5, 2017.°7 At that hearing,
APCO informed the Court that depositions were not finished, and requested 45 days to complete
the depositions.98 The Court granted the parties until October 30, 2017 to take these depositions.”

“The timing of discovery as established in the Rules may be modified through the parties’
stipulation or by court or discovery commissioner order in most instances.”'® In this case, Zitting

and APCO (and other parties) agreed to postpone depositions.'® The subsequent depositions are

% Id. at 157.

94 Exhibit 13, Declaration of Mary Jo Allen.

9 See Exhibit 13, Declaration of Mary Jo Allen.

96 See Exhibit 13, Declaration of Mary Jo Allen.

97 See Docket at October 5, 2017 entry.

% Exhibit 14, October 5, 2017 Minutes. (“Further, [APCO’s counsel] requested discovery be extended another 45
days to finish up depositions, which resulted in colloquy as to deferring the hearing on the motions pending
;is‘epositions. .. COURT FURTHER ORDERED that the deadline for taking depositions is October 30, 2017.”)

100 1_13 Nevada Civil Practice Manual § 13.03 (2017).
101 gee Affidavit of Cody Mounteer, Esq.
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new evidence.'” As such, both Zitting and this Court knew that additional information could
come to light, and would need to be considered. This is obvious from the Court’s ruling to defer a
hearing on the pending dispositive motions. By agreeing to, and allowing its deposition, Zitting
waived any argument it had to dispute the timeliness of APCO submitting any new deposition
testimony to the Court.'®

Further, APCO’s supplemental briefing was necessitated by Zitting’s conduct. When the
Court reopened deposition discovery, everyone understood that the parties would be permitted to
utilize any new evidence. Zitting cannot cry foul when APCO pointed out inconsisténcies
between the new deposition testimony and the prior affidavit submitted to the Court. Those patent
inconsistencies and factual questions independently preclude summary judgment.

When discovery is re-opened, courts typicélly acknowledge that corresponding deadlines
need to be adjusted to account for the change in discovery.'® Cf Visa Int'l Serv. Ass'n v. JSL
Corp.,’% (discovery was re-opened and the District Court for the District of Nevada concluded
there was good cause to extend the deadline for filing dispositive motions). Under these
circumstances the new deposition testimony should be considered by the Court. See Morgan v.
D&S Mobile Home Ctr., Inc.,'* (where the trial court considered the decision to reopen discovery
as “implicitly negating” its previously issued order denying appellant the opportunity to proffer
evidence on damages. The court cautioned litigants that reopening discovery “may change
everything,” that parties may have to “resubmit motions for Summary Judgment” and that by

doing so, it may allow the opposing party to “create factual issues”). As in Morgan, once

192 feptilizer v. Davis, 567 So. 2d 451, 455, 15 Fla. L. Weekly 2171 (Dist. Ct. App. 1990)

103 A waiver is an intentional relinquishment of a known right . . . To be effective, a waiver must occur with full
knowledge of all material facts.”” State v. Sutton, 120 Nev. 972, 987, 103 P.3d 8, 18, 2004 Nev. LEXIS 129, 27, 120
Nev. Adv. Rep. 99 (Nev. 2004).

14 c.0 EEOC v. Autozone, Inc., 248 F.R.D. 542, 543 (W.D. Tenn, 2008) (“After the court granted in part the
corporation's motion for summary judgment, it conducted a status conference during which it reopened discovery, set
a new date for trial, and set new deadlines for discovery and dispositive motions.”); Boyd v. Etchebehere, No. 1:13-
01966-LJO-SAB (PC), 2015 U.S. Dist. LEXIS 152584, at *6 (E.D. Cal. Nov. 9, 2015) (“After Defendant's motion for
summary judgment was denied, the Court reopened discovery and extended the discovery and dispositive motion
deadlines.”).

105 N6, 02:01-CV-0294-LRH (LRL), 2006 U.S. Dist. LEXIS 81923, at *10 (D. Nev. Nov. 3, 2006)

106 Nog. 07-09-0315-CV, 07-09-0354-CV, 2010 Tex. App. LEXIS 7498, at *8-9 n.4 (App. Sep. 10, 2010)

26

AA 006021




O o0 N N A WON e

NN N NN N RN N N e e e e et e R e e
0 I O WD W O 0 0NN R W N = O

deposition discovery was reopened, several critical material issues were brought to light, and
APCO was able to clarify and magnify the factual issues it confirmed in its original Opposition.

A. Zitting’s own_testimony confirmed numerous factual issues that preclude
summary judgment.

APCO deposed Zitting on October 27, 2017. At its deposition, APCO confirmed several

material discrepancies between Zitting’s deposition testimony and the affidavit Zitting submitted
in support of its request for summary judgment to this Court. As such, it was incumbent upon

APCO to highlight these contradictory statements to the Court.

B. Zitting always knew it was not entitled to payment under the retention and
change order pay schedules.

It is undisputed that in order to be entitled to retention, Zitting had to meet five
preconditions as described in Section 3.8 of the subcontract.'®” The first precondition for retention
is that the building be complete. Zitting clarified the completion definition by further defining it
as the completion 6f drywall.'%® »

Zitting’s July 31, 2017 affidavit swore to this Court as follows: “By the time the Project
shut down, Zitting had completed its scope of work for two buildings on the Project—Buildings 8
and 9. The drywall was complete for those two buildings.”'” As quoted previously in section II of
this Motion, three months later, Zitting’s deposition testimony confirmed the opposite. So
Zitting’s 30(b)(6) designee confirmed drywall was not complete.

The second precondition is that the Owner must give final acceptance of APCO’s or
Zitting’s work. Zitting’s affidavit also represented that the Owner accepted and approved Zitting
Brother’s work: “I am not aware of any complaints with the ‘timing or quality of Zitting’s work on

the Project. As far as I am aware, Gemstone Development West, Inc., the owner of the Project, has

107 gee Section 3.8 of Subcontract.
198 pxhibit 15, Subcontract at Section 3.8.
199 See Zitting Brother’s Motion for Partial Summary Judgment Against APCO Construction, Inc. at Exhibit A, § 7, on

file herein.

27

AA 006022




O 0 3 O B W N e

NN N NN N N NN rmm e e b et et el ek e e
W I AN L b WN = O O 0NN DW= O

approved the timing and quality of Zitting’s work.”!'” Three months later, Zitting Brother’s NRCP
30(b)(6) designee testified he had no knowledge of the Owner’s acceptance:

“Q. While you -- let's look back at paragraph 3.8 of the subcontract,
Exhibit 1. We've talked about subparagraph A, the completion as
you further defined it in subparagraph F. Subparagraph B was the
approval and final acceptance of the building work by owner. While
you were working for APCO, did that occur, to your knowledge?

A. I have no knowledge of that.”!!!

“Q. Do you know if there was ever a certificate of occupancy for
Building 87 ’

A. 1didn't -- I do not know.

Q. Do you know if there was ever a certificate of occupancy for
Building 97

A. I do not know.”

The third precondition was that APCO had to receive the final payment from the Owner.

Zitting’s deposition designee did not have any knowledge of this condition being met:

Q. Okay. Next item is, receipt of final payment by contractor from
owner. Do you have any personal knowledge or information to
suggest whether that occurred?

A.1donot.'?

In fact, APCO disclosed documentation showing it was not paid any of Zitting’s retention or

unapproved change order work by the Owner.'"?

The fourth precondition was Zitting providing its as-built drawings and other close out
documentation related to its work. Zitting’s affidavit swore to this Court that, “Zitting had
submitted close-out documents for its scope of work, including as-built drawings and releases of
claims for Zitting’s vendors.”'!* Once again, three months later, the story changed:

Q. Item D [within Section 3.8 of Subcontract] is delivery to
contractor from subcontractor, all as-built drawings for its scope of
work, and other closeout documents. Did Zitting ever satisfy that
requirement?

A.1 don't recall.

110 gee Zitting Brother’s Motion for Partial Summary Judgment Against APCO Construction, Inc. at Exhibit A, 97, on

file herein.

1! 7itting Deposition.

112 pxhibit 7, Zitting’s NRCP 30(b)(6) Deposition at 31: 17-20.

13 Exhibit 18, Accounting Records Confirming Owner Never Paid APCO Zitting Brothers’ Retention.

114 gee Zitting Brother’s Motion for Partial Summary Judgment Against APCO Construction, Inc. at Exhibit A, § 7, on’

file herein.
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Q. Do you know?

A. I don't recall.

Q. Prior to today, have you seen any records in your file that would
reflect the transmittal of that type of closeout documentation and as-
builts?

A. Not that I recall.'"’

In fact, the Zitting’s designee summarized its failure to meet these last three preconditions to be
entitled to its retention payment as follows:

Q. Sitting here today as the corporate designee, are you aware
of any documents, facts, information to suggest that Zitting met the
conditions of subparagr'aphs B, C, and D of paragraph 3.8?

A. I’'m not aware of any.' ¢

During its deposition, Zitting also acknowledged that it did not meet the conditions
precedent to be entitled to payment for some of its change orders. Section 3.9 of the Subcontract
delineated the following change order payment schedule:

Subcontractor agrees that Contractor shall have no obligation to pay
Subcontractor for any changed or extra work performed by
Subcontractor until or unless Contractor has actually been paid for
such work by the Owner unless Contractor has executed and
approved change order directing subcontractor to perform
certain changes in writing and certain changes have been
completed by subcontractor.

Zitting has acknowledged this is the payment schedule for change orders.!'® In fact, Zitting added
the language in bold confirming that Zitting had to have an “executed and approved change order”

to be entitled to payment for change orders if the Owner did not pay APCO for the change

order:'"?
Q. So your -- if I understand your testimony, your
entitlement to a change order could be determined separate, apart
from whether the owner paid APCO, if you had executed approved
change orders?
A. That was my intention here.
Q. My statement is correct, yes?

115 7itting Deposition pp. 31-32.

116 7itting Depo. pp. 34-35.

17 Exhibit 15, Section 3.9 of Subcontract.

18 pyhibit 7, Zitting Deposition at p. 37:1-5 (“Q. Sitting here today as the corporate designee, would you agree that
Zitting accepted that payment schedule for change orders? A. With some changes and modifications, it appears that |
did.”).

119 pxhibit 7, Zitting Deposition at 37:6-16.
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A. Yes.!?0

Zitting then confirmed that it did not have information to suggest that either APCO was paid for
the change orders that Zitting submitted, or that it had “executed and approved change orders™ for
some of the change orders it is seeking:

Q. -- okay -- do you have executed and approved change order
forms from APCO on those?

A. Not on all of them.

Q. On some of them do you?

A. I believe so.

Q. (By Mr. Jefferies): Sir, do you have -- as the corporate
designee, do you have any information, documentation, evidence to
suggest that APCO was paid your retention that you're seeking in
this action?

A. Not that I know of.

Q. As you sit here today as the corporate designee, do you have
any documents, facts, information to suggest that APCO received
payment for the change orders you're seeking payment for in this
action?

A. Not that I know of.'?!

Additionally, Zitting also agreed that it would list any alleged claims it had against APCO on its
progress releases:

As a condition precedent to receiving partial payments from
Contractor for Work performed, Subcontractor shall execute and
deliver to Contractor, with its application for payment, a full and
complete release (Forms attached) of all claims and causes of action
Subcontractor may have against Contractor and Owner through the
date of the execution of said release, save and except those claims
specifically listed on said release and described in a manner
sufficient for Contractor to identify such claim or claims with
certainty. 2

Zitting did not list any change order claims in its progress releases.'?

As such, Zitting has not earned the right to any change order payment because it has not

meet the preconditions in the Subcontract and because it did not list and reserve any alleged claims

120 pxhibit 7, Zitting Deposition at 38:9-13.

12! Exhibit 7, Zitting Deposition at 39:16-40:8.

122 Exhibit 15, Zitting Subcontract at Section 3.4 (emphasis added).
123 Exhibit 19, Zitting's Progress Releases.
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against APCO in its progress releases. So not only was Zitting always on notice of APCO’s
defenses, it has known that it could not meet the necessary conditions precedent to payment for
either retention or its change orders. By granting Zitting’s Motion, the Court is awarding money
that the original briefing and new evidence confirm was never due.

Further, as is proven above, it appears that Exhibit A to Zitting’s Motion, a declaration
from Sam Zitting, who was also the recent corporate designee, appears to be nothing more than a

124 (

sham affidavit and should not be given any weight. Nutton v. Sunset Station, Inc., “Even where

a summary judgment motion has already been filed and a party seeks to defeat it by presenting
last-minute inconsistent testimony, under federal jurisprudence, the general rule is that an apparent
contradiction between an affidavit submitted in opposition to a summary judgment motion and the
same witness's prior deposition testimony presents a question of credibility for the jury, unless the
court affirmatively concludes that the later affidavit constitutes a sham.”)

Awarding Zitting summary judgment in light of the inconsistencies between its affidavit
and its deposition testimony constitutes legal error.

C. APCO supplemented its interrogatory responses after Zitting’s deposition.

Zitting was deposed in this case for the first time on Friday, October 27, 2017.'% After the
deposition, APCO supplemented its interrogatory responses to reiterate its defenses given Zitting’s
critical admissions less than two weeks later, on Wednesday, November 8, 2017. 126 Zitting has
acknowledged that APCO specifically reserved the right to supplement or amend its interrogatory
answers as investigation, discovery, disclosure and analysis of the case continued.'?” Further,

APCO did not need to amend its Answer since these defenses were already listed in its answer.

V1. Zitting’s surreply contained many inaccuracies.
Zitting’s surreply filed the day before the November 15, 2017 oral argument contained

124 5015 Nev.. LEXIS 4, *31-33, 357 P.3d 966, 977, 131 Nev. Adv. Rep. 34 App. (internal citations and quotations
omitted).

125 pxhibit 7, Zitting Deposition.

126 ApCO CONSTRUCTION’S SUPPLEMENTAL ANSWERS TO ZITTING BROTHERS CONSTRUCTION
INC.’S FIRST REQUEST FOR INTERROGATORIES at 6-7.
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many inaccuracties, including: (1) its interpretation of Section 9.4 of the Subcontract, (2) whether
or not Zitting met the conditions precedent to be entitled to retention or payments for change
orders, (3) the state of conditions precedent under Nevada law, (4) what a “schedule of payments”
is under NRS 624, and (5) whether or not Zitting could unilaterally waive the condition that
change orders had to be approved and in writing to be entitled to payment from APCO for change
orders.

A. APCO’s departure from the project does not trigger payment under Section 9.4
of the Subcontract.

On November 15, 2017, Zitting filed a Reply to APCO’s Supplemental Brief.'® In it,
Zitting contends that APCO’s payment obligation was triggered under Section 9.4 when APCO’s
contract with the owner was terminated. Zitting is incorrect. By its terms that section only applies
to terminations for convenience. No one associated with this project can seriously contend, and
certainly has not provided any evidence, that the Owner or APCO terminated the prime contract
for conveience. Also, Section 9.4 confirms that APCO’s payment obligation would only be
triggered when APCO received payment from the Owner for Zitting’s work, and per the Contract
Documents:

9.4 Effect of Owner’s Termination of Contractor. If there has been a

termination of the Contractor’s contract with the Owner, the

Subcontractor shall be paid the amount due from the Owner to the

Contractor for the Subcontractor’s completed work, as provided in

the Contract Documents, after payment by the Owner to the

Contractor.
So it is clear that APCO’s payment obligation was not triggered by Section 9.4 of the Subcontract
because there was not a convenience termination and the Owner never paid APCO for Zitting’s
work. The Contract Documents confirm that Zitting has to meet certain preconditions to be
entitled to payment for retention and change orders under Sections 3.8 and 3.9 and Section 5 of the

Contract Documents.'*®

127 gee Zitting’s MIL at 8:25-27 and 9:16-18, on file herein.

128 gee Zitting’s Reply to APCO’s Supplemental Brief, on file herein.
129 pxhibit 15, Zitting Subcontract at 9.4,

130 See Zitting Subcontract.
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B. Zitting did not comply with the conditions precedent for payment of its retention
and change orders.

Zitting argues “Under Nevada law, compliance with a valid condition precedent requires
only substantial performance” citing Laughlin Recreational Enters. v. Zab Dev. Co. B3I 7itting is
wrong. The case it cited does not analyze, opine on, or even mention conditions precedent.
Instead, the case addresses whether a construction contract was substantially performed and
whether there was substantial evidence to support the court’s findings on appeal.'*?

In MB Am., Inc. v. Alaska Pac. Leasing Co.’** the Nevada Supreme Court directly
considered conditions precedent. In MB Am., Inc., the contract‘between the parties contained a
condition precedent to mediate disputes before proceeding to litigation. The plaintiff did not
comply with this condition precedent, and initiated litigation before attempting mediation. The
defendant filed a motion for summary judgment alleging that MBA prematurely initiated the
litigation since it had not complied with the condition precedent, and awarded MBA attorneys fees
as the prevailing party. The Supreme Court of Nevada affirmed both the motion for summary
judgment and the award of attorneys fees. It cited to and adopted the position taken in DeValk
Lincoln Mercury, Inc. v. Ford Motor Co.,”** where that court specifically required “strict
compliance” with a condition precedent. See also Lucini-Parish Ins. v. Buck, 135 (A party who
seeks to recover on a contract has the burden of establishing any condition precedent to the
respective contract).

Zitting had to strictly comply with the contractual conditions precedent to be entitled to
retention. Next, contrary to Zitting’s contention, the Nevada Supreme Court has ruled that a
“schedule of payments” includes a situation where an owner has to first accept the subcontractor’s
work, and the prime contractor has to be paid for subcontractor’s work. See Padilla v. Big-D, 136

(“Because the parties' subcontract contained a payment schedule that required that Padilla be

131 98 Nev. 285, 287, 646 P.2d 555, 556 (1982).

214 at287.

133 367 P.3d 1286, 1288 (Nev. 2016)

134 811 F.2d 326, 336 (7th Cir. 1987)

135 108 Nev. 617, 620, 836 P.2d 627, 629 (1992)
136 386 P.3d 982, 2016 Nev. Unpub, LEXIS 958,
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paid within ten days after IGT accepted Padilla's work and paid Big-D for that work and it
is undisputed that IGT never accepted Padilla's work and never paid Big-D for Padilla's work,
the district court correctly found that payment never became due to Padilla under the

subcontract or NRS 624.624(1)(a).”).

C. Zitting effectively acknowledges that it did not meet the preconditions for
retention.

Tellingly, Zitting’s Surreply does not dispute that the drywall was not complete and the
owner had not accepted Zitting’s work when APCO left the Project. If Zitting competed the
Project under replacement general contractor Camco as it contends, and the owner accepted that
work, Zitting’s remedy is against Camco, not against APCO. Zitting does not dispute that APCO
was never paid by the owner for Zitting’s work, and Zitting does not have any evidence within the
record to show that it provided close-out documents to APCO. If it had them, it had the
responsibility to produce these documents in this litigation, and attach them as an exhibit to its
motion. It did neither.

D. The condition precedent of an executed and approved change order was not only
for Zitting’s benefit.

Zitting’s Surreply contends that since Zitting added the language entitling it to payment if
it had an executed and approved change order could be waived by Zitting since the provision was
only for Zitting’s benefit. This is incorrect. The addition of an ‘“executed and approved change
order” was for APCO’s benefit as well since APCO would not be subject to erroneous and
unjustified claims without a change order.

Zitting’s argument that its éhange orders were approved by operation of law is also

incorrect. Zitting’s PMK admitted APCO rejected its change orders in its deposition:

Q. So as the corporate designee, would you agree that APCO
rejected certain change order requests because it objected to your
labor rate?

A. Based on an e-mail chain that I read, it appeared that that was the
case.

Q. So that's a yes?

A. 1don't have a memory of it. So I'm just going off of this limited
e-mail chain and what was going on in it. I don't know if there was
other conversation had outside. I don't know if somebody got mad
and picked up the phone and called and had a discussion. I don't
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recall that. And the e-mail chain isn't inclusive of -- of a conclusion,
but that looks like that's the direction it was _going. And I just --
unfortunately, it's been so long and there's so many -- so many
phone conversations and so forth that -- that I don't have the benefit
of recalling.

Q. Okay. Isn't it true, sir, that as the corporate representative for
Zitting today, that APCO -- whether you agreed or not, APCO did
reject some change order requests. Correct?

A. It appeared that they had.

Q. Okay. And as a result, Zitting repriced certain change order
requests usinﬁ a labor rate of $30 an hour. Correct?

A. Correct.!

In fact, Zitting admitted that some of the change orders it is seeking payment for were completed
under Camco’s direction, not APCO’s.'*

Accordingly, Zitting’s supplemental brief confirms it is not entitled to summary judgment.

VII. Lastly, material misstatements regarding the critical Padilla v. Big-D Construction
case were made at the November 16, 2017 abbreviated hearing on this matter.

At the November 16, 2017 hearing on Zitting’s Motion for Summary Judgment, Helix’s
counsel represented to the Court that the Nevada Supreme Court’s decision in Padilla v. Big-D did
not account for pay-if-paid arguments in its decision.'*® This is incorrect. Both Padilla's and Big-
D’s Supreme Court briefs argued their respective interpretations of pay-if-paid provisions, and
specifically addressed the applicability of dicta from the Lehrer McGovern Bovis v. Bullock
Insulation,'*® decision. This clarification is necessary because the Court may have considered the
incorrect information provided by Helix in its decision.

A. The Padilla v. Big-D District Court Action

In Padilla v. Big-D,’*’ Big-D was hired as the general contractor for a construction project
and subcontracted with Padilla to install a stucco system on the building. While the stucco was
being installed, separation issues developed and the owner rejected Padilla’s work. Padilla filed a

complaint against Big-D for non-payment. After trial, this Court found that: (1) Padilla’s signed

137 Exhibit 17, S. Zitting Deposition at 51-52.

138 gee Zitting’s Deposition at 53-56.

139 Exhibit 20, Transcript of November 16, 2017 hearing at 12.
140 124 Nev. 1102, 1117-1118, 197. P.3d 1032 (2008).

141 386 P.3d 982 (Nev. 2016).
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subcontract bound it to the owner’s decisions,'*? (2) NRS 624.624 was designed to ensure that |
general contractors pay subcontractors after the owner pays the general,'*® (3) NRS 624.624
yields to a schedule of payments,'** (4) the subcontract confirmed that Padilla would get paid after
the owner accepted and paid the prime contractor for the work,'*® and (5) the owner never
accepted the work so Big-D’s payment to Padilla never became due.'® Then this court awarded
Big-D damages and attorneys fees.'*’ In the subsequent appeal, Padilla’s opening brief, Big-D’s
responding brief, and Padilla’s reply brief each made arguménts regarding pay-if-paid provisions.

B. The Nevada Supreme Court

Padilla argued that the Court erred because it found that Padilla was to be paid after the
owner paid the general contractor, and cited Lehrer McGovern Bovis for the proposition that pay-
if-paid provisions are illegal under Nevada law.'® So it is clear that the Nevada Supreme Court
was aware of Padilla’s pay-if-paid arguments since Padilla’s opening brief.

Big-D addressed pay-if-paid provisions in its responding brief and argued that NRS
624.624 does not change when payment is due, and that payment was not due until: (1) the owner
accepted Padilla’s work, and (2) the owner paid Big-D for Padilla’s work under the subcontract:

The Subcontract provided that Padilla was to be paid within ten
(10) days after IGT paid Big-D and after IGT accepted the Padilla
Work. Specifically, Big-D "must have first received from the Owner
the corresponding periodic payment, including the approved

portion of your monthly billing, unless the Owner's failure to make
payment was caused exclusively by us." Id, at Section 4.2.

142 gee Exhibit 21, Findings of Fact and Conclusions of Law and Judgment at 19:15-18 (“9A. In the Subcontract
Agreement, Padilla agreed to be subject to the Owner’s decisions and actions and that Big-D ‘shall have the rights,
remedies, powers and privileges as to, or against You which the Owner has against us.”).

143 See Id. at 21:14-16 (emphasis added). (“NRS 624.624 is designed to ensure that general subcontractors promptly
pay subcontractor after the general contractor receives payment from the Owner associated with work performed by
the subcontract.”). v

144 1d. at 21: 17-19. (“By its own terms, NRS 624.624 yields to (a) payment schedules contained in subcontract
agreements and (b) contractual rights to withhold payments from a subcontractor after arising from deficient work.”);
Id. at 22:6-9. (“Here, it is undisputed that the Subcontract Agreement is a written agreement between Big-D and
Padilla. Accordingly, pursuant to NRS 624.624(1)(a) payment is due to Padilla on the date specified in-the
Subcontract Agreement.”).

145 14, at 22:9-11. (“The Subcontract provided that Padilla was to be paid within ten (10) days after IGT paid Big-D
and after IGT accepted the Padilla work.”).

196 Qee Id. at 23:2-3 (“Here, it is undisputed that IGT never accepted the Padilla work. Accordingly, payment to
Padilla never became due.”).

147 Exhibit 22, Order Granting Motion for Attorney’s Fees.

18 pyhibit 23, Padilla’s Opening Brief at 26 (internal citations to the record omitted).
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NRS 624.624 does not change the timing of when payment is due
under a subcontract. The statute is designed to ensure that general
subcontractors promptly pay subcontractors after the general
contractor receives payment from the Owner associated with work
performed by the subcontractor. NRS 624.624 is clear that its
provisions yields to (a) payment schedules contained in subcontract
agreements...

Big-D also addressed Lehrer McGovern Bovis in its responding brief and argued that
Lehrer McGovern Bovis was not at issue in Padilla v. Big-D, the issue was the payment schedule
in the subcontract:

First, NRS 624 was not in effect or being interpreted in Lehrer

McGovern Bovis, Inc. v. Bullock Insulation, Inc. 124 Nev. 1102,

1117 (2008). Second, the issue here is not whether the payment

schedule in the Big-D subcontract is a pay-if-paid clause that

would excuse Big-D's obligation to pay Padilla if the owner

failed to pay Big-D for Padilla's work. Rather, the issue is, for

the purposes of NRS 624.624 notice of withholding, when was

the payment from Big-D to Padilla due. The Subcontract

Agreement contained a schedule for payments-payment to

Padilla was due after IGT approved Padilla's work and after

Big-D received payment attributable to Padilla's work.!
Padilla’s reply brief reargued that Lehrer McGovern Bovis prohibits pay if paid provisions, and
that there was not a schedule of payments in the subcontract.”! This Court and the Nevada
Supreme Court disagreed and applied the subcontract provision as written. That is exactly the
case here with APCO’s subcontract. So it is clear the Nevada Supreme Court had the
opportunity to consider pay-if-paid clauses and Lehrer McGovern Bovis in its decision and still
enforced agreed upon payment schedules.

The Nevada Supreme Court issued its decision on November 18, 2016 confirming that the
Big-D/ Padilla subcontract contained a schedule of payments, and that payment obligation to the
subcontractor never became due because the owner: (1) never accepted the subcontractor’s work,
and (2) never paid the general for the subcontractor’s work:

Because the parties' subcontract contained a payment schedule
that required that Padilla be paid within ten days after IGT

149 Exhibit 24, Big D’s responding brief at 28-29.

150 See Exhibit 24, Big-D’s responding brief at 32 (citations to the record omitted).

151 See Exhibit 25, Padilla’s Reply Brief at 13 (“According to Lehrer McGovern Bovis v. Bullock Insulation, 124 Nev.
1102, 1117-1118, 197 P.3d 1032 (2008), ‘pay-if-paid provisions are unenforceable because they violate public policy.’
Big-D’s reliance on the NRS 624.624(1)(a) provision for agreements “that includes a schedule for payments”
is inconsistent with the plain language of the Big-D — Padilla Subcontract; which does not contain a schedule of
payments. Instead of a Schedule of Payments, the Subcontract provides for monthly payments.”).
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accepted Padilla’'s work and paid Big-D for that work and it is
undisputed that IGT never accepted Padilla’s work and never
paid Big-D for Padilla's work, the district court correctly found
that payment never became due to Padilla under the subcontract
or NRS 624.624(1)(a). '*

So the decision recognized that payment schedules that are triggered after owner payment are not
unenforceable pay-if-paid provisions.

In the present action, the subcontract that APCO had with each subcontractor: (1)
confirmed that the subcontractor would be bound to the owner to the same extent APCO was,'>
(2) contained a schedule of payments for both retention and change orders with preconditions that
were clearly not met,'** and (3) APCO was not paid for the subcontractor’s work. Accordingly,

APCO’s payment obligation to the subcontractors never became due. NRS 624.624 was never

intended to make the general confractor the owner’s guarantor.

" VIII. Pay-if-Paid Defenses

The Court’s order on Zitting’s motion for summary judgment incorporated the Court’s
order on the Peel Brimley’s Partial Motion for Summary Judgment to Preclude Defenses Based on
Pay-if-Paid Provisions. For the sake of judicial economy, APCO incorporates the arguments in its
August 21, 2017 opposition and January 4, 2018 motion for reconsideration of the Peel Brimley
motion by this reference. APCO believes the language in the contract requiring the owner’s
payment to APCO before APCO had an obligation to pay Zitting to be a valid condition precedent
to payment.r

IX. The Court’s strong policy oh deciding cases on the merits.

“This court has held that good public policy dictates that cases be adjudicated on their
merits.”'>® In fact, Nevada has a “judicial policy favoring the disposition of cases on their
merits.”'*S “[A]s a proper guide to the exercise of discretion, the basic underlying policy to have

each case decided upon its merits. In the normal course of events, justice is best served by such a

152 386 P.3d 982, 2016 Nev. Unpub. LEXIS 958.

153 Exhibit 15, Subcontract at 3.4.

154 Exhibit 15, Subcontract at Section 3.8.

155 Kahn v. Orme, 108 Nev. 510, 516, 835 P.2d 790, 794 (1992)
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policy.”"®" Cf. Mansur v. Mansur, 138 (“In regard to appellant's argument that the district court
should not have considered respondent's untimely opposition to his motion, we conclude that that
argument lacks merit” citing Nevada has a basic underlying policy in favor of deciding cases on
their merits).

Thus, despite Zitting’s argument about APCO’s defenses (despite APCO’s answer, its
NRCP 30(b)(6) deposition and supplemental interrogatory answers), this case should be decided at
a trial on the merits.

In light of the foregoing, and for the reasons set forth in APCO?’s original opposition,
APCO respectfully requests that this Court grant the instant Motion for Reconsideration, set aside
its related Order and deny Zitting’s Motion for Summary Judgment.

DATED: Januarf 3"} 2018.

SPENCER FANE LLP

Mary E. Bacon, Esq. (Bar No. 12686)
300 S. Fourth Street, Suite 700

Las Vegas, NV 89101

Telephone: (702) 408-3400
Facsimile: (702) 408-3401
Attorneys for APCO Construction, Inc.

156 Havas v. Bank of Nev., 96 Nev. 567, 613 P.2d 706 (1980).
157 Epotel Last Frontier Corp. v. Frontier Props., 79 Nev. 150, 155, 380 P.2d 293, 295 (1963).
158 No. 63868, 2014 Nev. Unpub, LEXIS 790, at *4 n.1 (May 14, 2014)
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of SPENCER FANE LLP and that a copy of the
foregoing MOTION FOR RECONSIDERATION OF COURT’S ORDER GRANTING
ZITTING BROTHERS CONSTRUCTION, INC.’S PARTIAL MOTION FOR SUMMARY
JUDGMENT AND EX PARTE APPLICATION FOR ORDER SHORTENING TIME AND
TO EXCEED PAGE LIMIT was served by electronic transmission through the E-Filing system
pursﬁant to NEFCR 9, NRCP 5(b) and EDCR 7.26 or by mailing a copy to their last known
address, first class mail, postage prepaid for non-registered users, on thisﬁ day of January,

2018, as follows:

i Counter Claimant: Camco Pacific Construction Co Inc
Steven L. Morris (steve@gmdlegal.com)
Intervenor Plaintiff: Cactus Rose Construction Inc

Eric B. Zimbelman (ezimbelman®@peelbrimley.com)
Intervenor Plaintiff: Interstate Plumbing & Air Conditioning Inc

Jonathan S. Dabbieri (dabbieri@sullivanhill.com)
Intervenor: National Wood Products, Inc.'s

Dana Y Kim (dkim@caddenfuller.com)
Richard L Tobler (rititdck@hotmail.com)

" Richard Reincke (rreincke@caddenfuller.com)
S. Judy Hirahara (jhirahara@caddenfuller.com)
Tammy Cortez (tcortez@caddenfuller.com)

Other: Chaper 7 Trustee
Elizabeth Stephens (stephens@sullivanhili.com)
Gianna Garcia (ggarcia@sullivanhill.com)
Jennifer Saurer (Saurer@sullivanhill.com)
Jonathan Dabbieri (dabbieri@sullivanhill.com)

Plaintiff: Apco Construction

Rosie Wesp (rwesp@maclaw.com)

26 | Third Party Plaintiff: E & E Fire Protection LLC

27
28

TRACY JAMES TRUMAN (DISTRICT@ TRUMANLEGAL.COM)
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Other Service Contacts

"Caleb Langsdale, Esq.” . (caleb@langsdalelaw.com)
"Cody Mounteer, Esq.” . (cmounteer@marquisaurbach.com)
"Cori Mandy, Legal Secretary” . (cori.mandy@procopio.com)
"Donald H. Williams, Esq.” . (dwilliams@dhwlawlv.com)
"Marisa L. Maskas, Esq.” . (mmaskas@pezzillolloyd.com)
"Martin A. Little, Esq.” . (mal@®juww.com)
"Martin A, Little, Esq.” . (mal@juww.com)
Aaron D. Lancaster . (alancaster@gerrard-cox.com)
Agnes Wong . (aw@juww.com)
Amanda Armstrong . (aarmstrong@peelbrimley.com)
Andrew 1. Kessler . (andrew.kessler@procopio.com)
Becky Pintar . (bpintar@gglt.com)
Benjamin D. Johnson . (ben.johnson®@btjd.com)
Beverly Roberts . (broberts@trumanlegal.com)
Brad Slighting . (bslighting@dijplaw.com}

Caleb Langsdale . (Caleb®@Langsdalelaw.com)

Calendar . (calendar@litigationservices.com)

Cheri Vandermeulen . (cvandermeulen@dickinsonwright.com)

Christine Spencer . {cspencer@dickinsonwright.com)

Christine Taradash . (CTaradash@maazlaw.com)

Cindy Simmons . {csimmons®@djplaw.com)

Courtney Peterson . (cpeterson®maclaw.com)

Cynthia Kelley . (ckelley@nevadafirm.com)

Dana Y. Kim . (dkim@caddenfuller.com)

David J. Merrill . (david@dijmersillpc.com)

David R. Johnson . (djohnson@watttieder.com}

Debbie Holloman . (dholloman@jamsadr.com)

Debbie Rosewall . (dr@juww.com)

Debra Hitchens . (dhitchens@maazlaw.com)

Depository . (Depository@litigationservices.com)

District filings . (district@trumanlegal.com)

Donna Wolfbrandt . (dwolfbrandt@dickinsonwright.com)
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Douglas D. Gerrard . (dgerrard@gerrard-cox.com)
E-File Desk . (EfileLasVegas@wilsonelser.com)
Elizabeth Martin (em®@juww.com)

Eric Dobberstein . (edobberstein@dickinsonwright.com)
Eric Zimbelman . (ezimbelman@peelbrimley.com)
Erica Bennett . (e.bennett@kempjones.com)

Floyd Hale . (fhale@floydhale.com)

George Robinson . (grobinson@pezzillolloyd.com)
Glenn F. Meier . (gmeier@nevadafirm.com)

Gwen Rutar Mullins . (grm@h2law.com)

Hrustyk Nicole . (Nicole.Hrustyk@wilsonelser.com)
I-Che Lai . (I-Che.Lai@wilsonelser.com)

Jack Juan . (ijuan®marquisaurbach.com)

Jennifer Case . (jcase@maclaw.com)

Jennifer MacDonald . (imacdonald@watttieder.com)
Jennifer R. Lioyd . (Jlloyd@pezzillolioyd.com)
Jineen DeAngelis . (jdeangeli_s@foxrothschilq.com_)

Jorge Ramirez . {Jorge.Ramirez@wilsonelser.com)
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Kelly McGee . (kom@juww.com)

Kenzie bunn . (kdunn@btid.com)

Lani Maile . (Lani.Maile@wilsonelser.com)

Legal Assistant . (rriegalassistant@rookerlaw.com)
Linda Compten . (lcompton@gglts.com)

Marie Ogella . (mogellaggordonrees.com)

Michael R. Ernst . {(mre@juww.com)
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JORGE A. RAMIREZ, ESQ.
Nevada Bar No. 6787

I-CHE LAI ESQ.

Nevada Bar No. 12247

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
300 South 4" Street, 11" Floor
Las Vegas, NV 89101-6014
Telephone: (702) 727-1400
Facsimile: (702) 727-1401
Jorge.Ramirez @wilsonelser.com
I-Che.Lai @wilsonelser.com
Attorneys for Lien Clamant,
Zitting Brothers Construction, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA
APCO CONSTRUCTION, a Nevada CASE NO. 08A571228
corporation, DEPT. NO. XIII

Plaintiff,
Consolidated with:
VS.
A574391; A574792; A577623; A583289;
GEMSTONE DEVELOPMENT WEST, INC.,a | A587168; A580889; A584730; A589195;

Nevada corporation, A595552; A597089; A592826; A589677;
A596924; A584960; A608717; A608718; and
Defendant. A590319

Date of Hearing: June 21, 2018
AND ALL RELATED MATTERS Time of Hearing: 9:00 a.m.

ZITTING BROTHERS’ CONSTRUCTION, INC.’S LIMITED OPPOSITION TO APCO

CONSTRUCTION, INC.’S MOTION FOR 54(b) CERTIFICATION AND FOR STAY

PENDING APPEAL ON ORDER SHORTENING TIME

Zitting Brothers Construction, Inc. (‘“Zitting”), a lien claimant and now judgment creditor,
submits this limited opposition to APCO Construction, Inc.’s Motion for 54(b) Certification and for
Stay Pending Appeal on Order Shortening Time (“Motion”). Zitting does not oppose the request for
Nev. R. Civ. P. 54(b) certification. However, Zitting opposes the request for a stay pending appeal.
APCO Construction, Inc. (“APCO”) fails to state any valid legal grounds for a Nev. R. App. P. 8(c)
stay pending appeal without a supersedeas bond for the full judgment amount. Zitting explains this

further in the accompanying Memorandum of Points and Authorities, which is supported by the

1330805v.3
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record of this Court and any oral argument that this Court may entertain at the hearing on APCQO’s

motion.

Dated: June 19, 2018

1330805v.3

WILSON ELSER MOSKOWITZ
EDELMAN & DICKER LLP

/s/I-Che Lai

Jorge Ramirez, Esq.

Nevada Bar No. 6787

I-Che Lai, Esq.

Nevada Bar No. 12247

300 South 4" Street, 1 1" Floor
Las Vegas, NV 89101

Telephone: (702) 727-1400
Facsimile: (702) 727-1401
Attorneys for Lien Claimant,
Zitting Brothers Construction, Inc.
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MEMORANDUM OF POINTS AND AUTHORITIES

1. INTRODUCTION

Zitting does not oppose APCO’s request for a Nev. R. Civ. P. 54(b) certification or even
APCO’s request for a stay pending appeal—so long as APCO posts a supersedeas bond for the full
judgment amount owed to Zitting. A stay without such bond—mno matter how short—prejudices
Zitting’s collection efforts. Thus, the Nevada Supreme Court has generally required a bond for the
full judgment amount before imposing a stay pending appeal. APCO has not even attempted explain
why it should be exempt from posting adequate security for the stay. This Court should therefore
require a bond for the full judgment amount.

If APCO seeks a stay without such bond, APCO has failed to articulate a valid reason to
support such a stay. None of the factors governing a stay pending appeal support a stay. A denial of
the stay does not affect the object of the appeal—the judgment amount—because this Court can
order Zitting to return any money collected if the Nevada Supreme Court reverses the judgment. To
that end, APCO cannot suffer any serious harm from the absence of a stay. On the other hand,
APCO’s threatened plan to thwart Zitting’s collection efforts will prevent Zitting from collecting the
large amount owed to it and will therefore inflict serious harm on Zitting. The harm to Zitting is that
during a bondless stay period APCO can dilute company assets. Lastly, by relying on its failed
argument in opposing the money judgment to Zitting, APCO has failed to show that it is likely to
prevail on the merits of the appeal. This Court should therefore deny any stay without a bond for the
full judgment amount.

II. ARGUMENT

A. Although Zitting does not oppose APCO’s request for Nev. R. Civ. P. 54(b)
certification, the certification is unnecessary.

Zitting questions the need for a Nev. R. Civ. P. 54(b) certification. Certification under that
rule contemplates the need for a final judgment. See Nev. R. Civ. P. 54(b). But on December 29,
2017, this Court has entered an order directing ‘““final judgment on [Zitting]’s claim upon a decision
on the fees and costs.” (Order 11:1-3 (Dec. 29, 2017).) This Court has subsequently entered an order

on the fees and costs and a judgment in favor of Zitting. (Order (May 8, 2018); J. in Favor of Zitting

3
1330805v.3
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(May 23, 2018).) APCQO’s certification request is therefore moot. Nonetheless, Zitting does not

oppose APCQO’s request.

B. The requested stay pending appeal requires APCO to post a supersedeas bond
for the full judgment amount owed to Zitting.

Nev. R. Civ. P. ““62(d) governs stays pending appeal.” Nelson v. Heer, 121 Nev. 832, 834,
122 P.3d 1252, 1253 (2005). Under that rule, courts require security from the judgment debtor as a
condition precedent for any stay pending appeal. See id. at 835-36, 122 P.3d at 1254. Notably, courts
usually require the judgment debtor to post a supersedeas bond for the full judgment amount. /d. at
834, 122 P.3d at 1253. This “protect[s] the judgment creditor’s ability to collect the judgment if it is
affirmed by preserving the status quo and prevent[s] prejudice to the creditor arising from the stay.”
Id. at 835-36, 122 P.3d at 1254. APCO does not provide any reason why this Court should not
impose measures to protect Zitting’s ability to collect the judgment amount as a condition precedent
to a stay pending appeal. (See Mot.' 5:17-9:6.) Nor can it.

In its motion, APCO has overlooked the presumption in favor of the bond for the full
judgment amount. (See Mot. 5:17-9:6.) As discussed below, Zitting has concerns with APCO’s plan
to deprive Zitting of the judgment amount. This alone warrants a supersedeas bond to protect
Zitting’s interests. See Nelson, 121 Nev. at 835-36, 122 P.3d at 1254. To allay this concern, this
Court should condition the stay pending appeal on APCO posting a bond for the full judgment

amount.

C. Any stay pending appeal without a bond for the full judgment amount fails to
comply with the rule governing such stay.

Absent a supersedeas bond for the full judgment amount, APCO is not entitled to a Nev. R.
App.- P. 8(c) stay pending resolution of the appeal. A stay under Nev. R. App. P. 8(c) is subject to the
court’s discretion. See Nelson, 121 Nev. at 834, 122 P.3d at 1253. As APCO states in its motion, in

deciding whether to issue a stay, courts generally considers the following four factors:

(1) whether the object of the appeal will be defeated if the stay is
denied; (2) whether appellant will suffer irreparable or serious injury if
the stay is denied; (3) whether respondent will suffer irreparable or

! Zitting cites the Motion as “Mot.”

1330805v.3
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serious injury if the stay is granted; and (4) whether appellant is likely
to prevail on the merits in the appeal.

(Mot. 6:24-7:6.) As with Nev. R. Civ. P. 62(d), Nev. R. App. P. 8(¢c) serves to preserve the benefit of
the judgment for the judgment creditor. See Nelson, 121 Nev. at 835-36, 122 P.3d at 1254. A stay,
especially “[t]he power to stay execution, should be exercised with caution and never unless the case
is plain and the equity of the party seeking it free from doubt or difficulty.” See Virtual Tech., 169
F.R.D. at 88 (quoting In re Baldwin—United Corporation, 52 B.R. 142, 145 (Bankr. S.D. Ohio
1985)). Here, as discussed below, APCO fails to satisfy the factors to support a stay pending appeal
without a bond for the full judgment amount.
1. The denial of the requested stay does not defeat the object of the appeal.

A denial of the stay will not defeat the object of the appeal—the judgment amount owed to
Zitting. APCO argues that any collection on Zitting’s judgment for damages will defeat APCO’s
plan for appeal. (See Mot. 7:4-14.) Again, APCO cites to no authority for this argument. (See id.)
Nor can it. If this Court accepts APCO’s argument that potential enforcement on a money judgment
warrants a stay, there will be an automatic stay in every case where a party receives a judgment for
damages. This eviscerates the discretion granted to the district court to allow for a stay under Nev. R.
Civ. P. 62(d) and Nev. R. App. P. 8(¢).

Nonetheless, APCO’s concern is a non-issue. If Zitting collects on its judgment and APCO
later prevails on appeal to reverse this Court’s decision, this Court can simply order Zitting to return
the money to APCO. Zitting will certainly comply with this Court’s order. Zitting should be allowed
to at least get its collection efforts started by deposing the principals of APCO to determine what
assets, if any, it has or has recently divested itself of to avoid any prejudice that may arise from a
transfer of assets or further depletion of bank accounts. It is apparent that Zitting has waited long

enough for payment of its material and work.

2. The denial of the requested stay will not present irreparable or serious harm
to APCO.

APCO will not suffer serious harm if the requested stay is denied. APCO only concludes

without any explanation that it would suffer “serious injury if Zitting is allowed to execute on the

-5
1330805v.3
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judgment before APCO has the opportunity to fully litigate its rights on appeal.” (See Mot. 7:17-19.)
There is no merit to this conclusion. Again, if Zitting collects on its judgment and APCO later
prevails on appeal, Zitting will comply with any order regarding the return of the amount collected.
APCO has not, and cannot, show how a denial of the stay under these circumstances will harm it in
any way.

3. A stay without a supersedeas bond for the full judgment amount will
seriously harm Zitting.

In contrast, a stay without a bond for the full judgment amount seriously harms Zitting by
allowing APCO additional time to prepare a plan to avoid collection. APCO has repeatedly
threatened Zitting with a bankruptcy filing, claiming that there are no assets to pay any judgments.
Yet, APCO has somehow retained and paid three law firms during this litigation—including two law
firms to represent it in the pending appeal—and it has paid them over $900,000.00 (an amount that is
more than what Zitting was originally owed). Zitting therefore has obvious concerns with APCO’s
potential relocation of assets or efforts to thwart Zitting’s collection efforts. APCO’s silence on this
speaks volumes. There is no reason for a stay without a bond for the full judgment amount.

APCO’s cited authority—Waddell v. L.V.R.V. Inc., 122 Nev. 15, 125 P.3d 1160 (2006)—
does not lead to a different outcome. (See Mot. 7:20-8:2.) APCO has cited that authority for the
proposition that post-judgment interest resolves any concerns Zitting may have regarding the delay
in collection. (See id.) However, Waddell does not stand for that proposition. The only issue in
Waddell was whether post-judgment interest accrues on an award of attorney’s fees. See Waddell,
122 Nev. at 26, 125 P.3d at 1167. Accrual of post-judgment interest does not mitigate any harm to
Zitting if APCO later thwarts collection of the judgment amount by disposing of assets during the
stay period and the extra post-judgment interest. Allowing a stay without the supersedeas bond

allows APCO only serves to harm Zitting’s chances at collecting on its judgment.

4. APCO is not likely to prevail on the merits of the appeal.

APCO fails to show that it will likely prevail on the merits of its appeal. APCO admits that it
must ‘“present a substantial case on the merits” to establish the likelihood of success for a stay. (See

Mot. 8:4-6.) However, APCO’s arguments do not present such a case.

-6-
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APCO’s arguments chiefly relies on the arguments set forth in APCO’s opposition to
Zitting’s motion for summary judgment and APCO’s motion for reconsideration. (See id. 8:6-11.)
This Court has already found those arguments meritless. The fact that APCO prevailed against the
other lien claimants means nothing since the circumstances of those claims are significantly different
from Zitting’s claims.? Otherwise, this Court would not have granted summary judgment in favor of
Zitting’s claims and found for APCO on the other lien claimants’ claims. For comparison, Zitting’s
claim against APCO is similar to the other lien claimants lawsuit against CAMCO, who this Court
found at trial owed the lien claimants. APCO’s Motion seems to acknowledge the significant
differences because it fails to even attempt to articulate any factual similarities between Zitting’s
case and the other lien claimants’ case. Therefore, this factor favors Zitting.

111 CONCLUSION

For the foregoing reasons, this Court should deny APCO’s Motion for 54(b) Certification and
for Stay Pending Appeal on Order Shortening Time. In the alternative, it should require APCO to
post a supersedeas bond for the full judgment amount. This is the only way to insure that APCO
does not deplete the assets available for payment of the judgment amount owed to Zitting.

Dated: June 19, 2018

WILSON ELSER MOSKOWITZ
EDELMAN & DICKER LLP

/s/I-Che Lai

Jorge Ramirez, Esq.

Nevada Bar No. 6787

I-Che Lai, Esq.

Nevada Bar No. 12247

300 South 4" Street, 1 1" Floor
Las Vegas, NV 89101
Telephone: (702) 727-1400
Facsimile: (702) 727-1401
Attorneys for Lien Claimant,
Zitting Brothers Construction, Inc.

2 One of the biggest differences is that Zitting never signed an agreement with CAMCO, the subsequent general
contractor, like the other lien claimants.
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CERTIFICATE OF SERVICE

Pursuant to Nev. R. Civ. P. 5(b), I certify that I am an employee of Wilson Elser Moskowitz
Edelman & Dicker LLP, and that on this 19th day of June, 2018, I served a true and correct copy of
the foregoing ZITTING BROTHERS’ CONSTRUCTION, INC.’S OPPOSITION TO APCO
CONSTRUCTION, INC.S MOTION FOR 54(b) CERTIFICATION AND FOR STAY
PENDING APPEAL ON ORDER SHORTENING TIME document as follows:

L] by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada;

= via electronic means by operation of the Court’s electronic filing system, upon each
party in this case who is registered as an electronic case filing user with the Clerk;

L] by transmitting via email the document listed above to the email address set forth
below on this date before 5:00 p.m.

By: /s/Annemarie Gourley
An Employee of WILSON ELSER MOSKOWITZ
EDELMAN & DICKER LLP
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BEFORE THE HONORABLE MARK R. DENTON, DISTRICT COURT JUDGE
THURSDAY, JUNE 21, 2018
RECORDER’S TRANSCRIPT OF HEARING RE:

PLAINTIFF’S MOTION FOR 54(b) CERTIFICATION AND FOR STAY
PENDING APPEAL ON ORDER SHORTENING TIME

APPEARANCES:
For the Plaintiff: CODY S. MOUNTEER, ESQ.
For Counter Defendant: I-CHE LAI, ESAQ.

RECORDED BY: JENNIFER GEROLD, COURT RECORDER
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Las Vegas, Nevada; Thursday, June 21, 2018

[Proceeding commenced at 9:01 a.m.]

THE COURT: Good morning. Please be seated. Resolved
matters. Unopposed matters. Status checks. Stipulated continuances.

MR. MOUNTEER: Yes. Good morning, Your Honor, Cody
Mounteer on page 12, the APCO Construction/Gemstone matter. There
was a -

THE COURT: Anybody else appearing?

MR. MOUNTEER: Sorry.

MR. LAI: I-Che Lai appearing for Zitting Brothers.

THE COURT: Okay.

MR. MOUNTEER: There was a motion on order shortening
time for a 54(b) certification and a NRAP 8(c) stay. After seeing the
opposition from opposing counsel, | think we’ve stipulated and agreed to
the orders. We will -- we’ve asked the Court for a 54(b) certification on
the order granting summary judgment in favor of Zitting, the subsequent
denial APCO’s motion for reconsideration, and the order granting fees
and the judgment granting fees, and we would just ask for 30 days to get
the bond in place because that’s what it takes for what my contractors
typically, once the order’s signed, to get the bond for the appeals
[indiscernible].

THE COURT: So there’s an agreement that it be certified
54(b)?

MR. LAI: Zitting does not oppose the request for certification.
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THE COURT: | saw the limited opposition.

MR. LAI: Right. And our only opposition was to the fact that
to the extent they’re seeking a stay without the bond. That would -- that’s
why we would oppose it, but since APCQO’s counsel’s stating that they're
agreeing to the bond for a full judgment amount, we have no opposition
to that amount.

THE COURT: All right. | had some questions about it, but --
so this 54(b) certification will make it an enforceable judgment, right?

MR. MOUNTEER: It will. And that’'s why we’re asking for the
stay.

THE COURT: Right.

MR. MOUNTEER: And giving us --

THE COURT: That was one of my questions, if it weren'’t
certified, then arguably it's not enforceable, right?

MR. MOUNTEER: Correct, Your Honor.

THE COURT: As ajudgment. All right. But, you know, by
writ of execution.

MR. MOUNTEER: Yes.

THE COURT: So that’s what you want to go ahead and -- is
there any motion practice that’s related to the orders that | made in other
cases involving -- in other cases involving the pay-if-paid?

MR. MOUNTEER: There is not, Your Honor. This is the case
that had gone to trial. | think the only thing that’s pending before right
now with any of the other parties that went through trial is the fees and

costs motion. There’s nothing with regard to the pay-if-paid.
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THE COURT: Okay, so. Because | think there was one --
that was one of the contentions that was being made, as | understand it,
is that the ruling | made in -- on this case was a bit different from the one
I made in others, right? That’s one of the --

MR. MOUNTEER: Yeah, originally, yes. That was the Big-D
Construction case and one of the reasons we’re asking --

THE COURT: No, I'm talking about rulings I've made with
regard to other parties in this case relative to pay-if-paid, right. I've made
some rulings that are arguably inconsistent.

MR. MOUNTEER: | think what the argument is on that, Your
Honor, is Zitting was taken out of this case on summary judgment long
before trial.

THE COURT: Right.

MR. MOUNTEER: When the trial went through, Your Honor
came back and hailed on the pay-if-paid and on the specific contract
language in those orders. That is the same contract language that Zitting
has that my client, APCO Construction, is not responsible and it was
Camco who was responsible for that.

THE COURT: Right.

MR. MOUNTEER: That’'s why we feel that there will be
success on appeal, but until we can get up on appeal and get that
worked out.

THE COURT: Okay. Well, | mean, if you want it certified
54(b) at this time, in accordance with your stipulation, so ordered. So

what was it going to be stayed for 30 days pending posting of the bond; is
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that right?
MR. MOUNTEER: Yeah. If | could just have 30 days from the

time of the entry of the judgment to, | mean, entry of this order to post the

bond.

THE COURT: Okay. Very well.

MR. MOUNTEER: Okay. Thank you, Your Honor.

THE COURT: Submit a proposed order.

MR. MOUNTEER: We’'ll present a --

THE COURT: And run it by counsel so you're all on the same
page.

MR. MOUNTEER: Yeah, will do.

THE COURT: Thanks.

MR. MOUNTEER: Perfect. Thank you.
MR. LAIl: Thank you, Your Honor.

[Proceeding concluded at 9:04 a.m.]

* k k k k% %

ATTEST: I do hereby certify that I have truly and correctly transcribed the
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