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CLERK OF THE COURT

FILE WITH
MASTER CALENDAR

DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation,

Plaintiff,
Vs.

GEMSTONE DEVELOPMENT WEST, INC.,
a Nevada corporation; NEVADA
CONSTRUCTION SERVICES, a Nevada
corporation; SCOTT FINANCIAL
CORPORATION, a North Dakota corporation;
COMMONWEALTH LAND TITLE
INSURANCE COMPANY; FIRST
AMERICAN TITLE INSURANCE
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Defendants.

AND ALL RELATED CASES AND
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APCO’S MOTION FOR SUMMARY JUDGMENT ON PRIORITY

APCO CONSTRUCTION (“APCO”), by and through its attorneys of record, Gwen
Rutar Mullins, Esq. and Wade B. Gochnour, Esq., of the law firm of HOWARD & HOWARD
ATTORNEYS PLLC, pursuant to N.R.C.P. Rule 56 hercby moves this Honorable Court for an
order granting summary judgment in favor of APCO and all lien claimants on the issue of
priority of the lien claims over any interest of Scott Financial Corporation (“Scott’) and/or
Gemstone Development West, Inc.

This Motion is made and based upon the papers and pleadings on file herein, the Points
and Authorities attached, and any other evidence and argument presented at the time of the
hearing hereof.

DATED this 17% day of June 2010.

HOWARD & HOWARD ATTORNEYS PLLC

/s/ Wade B. Gochnour

Gwen Rutar Mullins, Esq.

Nevada Bar No. 3146

Wade B. Gochnour, Esq.

Nevada Bar No. 6314

3800 Howard Hughes Pkwy., Ste. 1400
Las Vegas, Nevada 89169-5914
Attorneys for APCO Construction

ORDER SHORTENING TIME

GOOD CAUSE APPEARING THEREFORE, IT IS HEREBY ORDERED that the time
set for hearing on APCO’s Motion for Summary Judgment on Priority will be heard on July 12,
2010 at 10:00 a.m.

Dated: June L\ , 2010

DISTRICT COURT JUDGE
¢  KATHLEEN E. DELANEY
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DECLARATION OF WADE B. GOCHNOUR, ESQ.

I, Wade B. Gochnour, declare and state as follows:

1. I am an attorney licensed to practice law in the state of Nevada and am counsel
of record for APCO Construction in this action. I make this declaration in support of APCO’s
Application for Order Shortening Time.

2, That Scott Financial Services has filed a similar Motion for Summary Judgment
on Priority which is scheduled to be heard on July 12, 2010 at 10:00 a.m. Judicial economy
would be served by shortening the time for APCO’s motion so that both motions may be heard
and decided at the same time. Accordingly, APCO requests that the time for hearing on its
motion be shortened and that it be scheduled for hearing on July 12, 2010 at 10:00 a.m.

3. This Motion is made in good faith and is not made to delay a trial or hearing of
any other matter in this case.

I declare under penalty of perjury that the foregoing is true and correct.

Wade B. Gochnour

Dated: June I{E , 2010

MEMORANDUM OF POINTS AND AUTHORITIES
L.

SUMMARY OF ARGUMENT

There is no dispute that APCO and its subcontractors started work on the
ManhattanWest Project (the “Project”) prior to the recording of the Senior Debt Deed Of Trust
And Security Agreement With Assignment of Rents And Fixtures Filing
(Construction)($110,000,000) (hereafter the “Construction Deed of Trust”). APCO began work

on the Project no later than May 2007. In turn, the Construction Deed of Trust was not recorded
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until February 7, 2008. See Construction Deed of Trust, attached as Exhibit 1. Therefore,
pursuant to NRS 108.225, the mechanic’s lien claimants have priority over the Construction
Deed of Trust.

Scott filed other deeds of trust on the property covering the Project beginning on July 5,
2006, with various amendments thereafter!. However, these deeds of trust have no effect on the
issue of priority because Scott with full knowledge of the ramifications of doing so executed
and recorded a Mezzanine Deeds of Trust Subordination Agreement (the “Subordination
Agreement”) on February 7, 2008. The Subordination Agreement declared that the
Construction Deed of Trust “shall in all respects be deemed prior to and superior to the lien” of
the Mezzanine Deeds of Trust recorded by Scott “as thought the Mezzanine Deeds of Trust had
been recorded subsequent to the recordation of the $110,000,000 Senior Debt Deed of Trust.”
See Subordination Agreement, attached as Exhibit 2.

Scott intentionally, and for all public records purposes, moved any potentially prior
deeds of trust behind the priority of the Construction Deed of Trust, APCO’s work clearly
started prior to the recording of the Construction Deed of Trust and prior to the recording of the
Subordination Agreement, giving all of the mechanic’s lien’s priority over the liens of Scott.

II.
FACTS RELEVANT FOR PRIORITY?

1. Scott recorded a Senior Deed of Trust dated June 26, 2006, on July 5, 2006, at Book
20060705, Instrument No. 0004264 (the "Mezzanine Senior Deed of Trust"). See Exhibit 2,
Recitals section.

2. Scott recorded a Junior Deed of Trust dated June 26, 2006, on July 5, 2006, at Book
20060705, Instrument No. 0004265. Scott later recorded a First Amendment on May 22, 2007,
at Book 20070522, Instrument No. 0004011 (the "Mezzanine Junior Deed of Trust"). Id.

' APCO is not agreeing or admitting that the work of some of APCO’s subcontractors or work of
other contractors on the Project did not begin prior to July 5, 2006.

2 APCO is aware of disputed facts that may show priority over all of the Scott Deeds of Trust,
but as those facts may be disputed, APCO is not asserting them in this motion.
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3. Scott recorded a Third Deed of Trust dated June 26, 2006, on July 5, 2006, at Book
20060705, Instrument No. 004266. Scott later recorded a First Amendment to Third Deed of
Trust on October 24, 2007 at Book 20071024, Instrument No. 004182 (the "Mezzanine Third
Deed of Trust"). Id.

4. The Mezzanine Senior Deed of Trust, Mezzanine Junior Deed of Trust and
Mezzanine Third Deed of Trust are collectively hereafter the “Mezzanine Deeds of Trust.”

5. Scott recorded a Senior Debt Deed of Trust And Security Agreement With
Assignment of Rents And Fixtures Filing (Construction) dated January 22, 2008, on February 7,
2008, at Book 20080207, Instrument No. 001482 (the “Construction Deed of Trust”). See
Exhibit 1.

6. Also on February 7, 2008, Scott Recorded the Mezzanine Deeds of Trust
Subordination Agreement (the “Subordination Agreement™) at Book 20080207, Instrument No.
001486. See Exhibit 2. The Subordination Agreement states:

a) ‘“SFC has agreed and hereby intends to evidence that the Mezzanine Deeds
of Trust and the indebtedness secured thereby shall be subordinate to the $110,000,000 Senior
Debt Deed of Trust.” Id.

b) “The lien of the [Construction Deed of Trust] . . . shall in all respects be
deemed prior to and superior to the lien of the Mezzanine Deeds of Trust . . ., as though the
Mezzanine Deeds of Trust had been recorded subsequent to the recordation of the [Construction
Deed of Trust]. Id.

7. As part of the Construction Deed of Trust, Scott obtained a title policy from
LandAmerica Commonwealth. That policy includes a specific endorsement for mechanic’s liens
that have priority over the Construction Deed of Trust. See Exhibit 6.

8. On January 23, 2008, before the Construction Deed of Trust was recorded, Scott
approved a Scott Draw Summary, which included a Site Inspection Report showing work
APCO performed in November 2007, and pictures of visible work of construction. See Exhibit

3.
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I11.

ARGUMENT
A. Standard of Review.,

1. Summary Judgment.

This Court has the authority to grant summary judgment in favor of the lien claimants as
there are no genuine issues as to any material facts and the lien claimants are entitled to
judgment as a matter of law. N.R.C.P. 56 (c) provides‘ that the Court shall render judgment
"forthwith if the pleadings, depositions, answers to inferrogatories, and admissions on file,
together with affidavits, if any, show that there are no genuine issue as to any material fact and

that the moving party is entitled to judgment as a matter of law." Wood v. Safeway, Inc., 121

P.3d 1026, 1031 (Nev.2005) (citing Pegasus v. Reno Newspapers, Inc., 118 Nev. 706, 713, 57

P.3d 82, 87 (2002) (internal citations omitted)).
Summary judgment procedure is properly regarded as an integral part of a judicial

process. Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). While

it is true that the pleadings and other proof must be construed in a light most favorable to the
non-moving party, that party bears the burden to “do more than simply show that there is some
metaphysical doubt” as to the operative facts in order to avoid summary judgment being entered

in the moving party’s favor. Wood, 121 P.3d at 1030 (quoting Matsushita Elec. Industrial Co.

v. Zenith Radio Corp., 475 U.S. 574, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986)). The non-moving

party must come forward with specific facts showing that there is a genuine issue for trial.

Matsushita, supra. Where the record taken as a whole cannot lead a rational trier of fact to find

for the non-moving party, there is no genuine issue for trial. Id.

NRCP 56 authorizes summary judgment where it is quite clear what the truth is and that

no genuine fact issues remain for trial. Short v. Hotel Riviera, Inc., 79 Nev. 94, 378 P.2d 979
(1963); In re Las Vegas Hilton Hotel Fire Litigation, 101 Nev. 489, 706 P.2d 137. Although the

Court must view the evidence in the light most favorable to the non-moving party, the Nevada

Supreme Court has made it abundantly clear that "when a motion for summary judgment is
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made and supported as required by NRCP 56, the non-moving party may not rest upon general
allegations and conclusions, but must, by affidavit or otherwise, set forth specific facts

demonstrating the existence of a genuine factual issue.” Pegasus v. Reno Newspapers, Inc., 118

Nev. 706, 713, 57 P.3d 82, 87 (2002). The non-moving party may no longer avoid summary

Jjudgment by raising the "slightest doubt as to the operative facts." Wood v. Safeway. Inc., 121
P.3d 1026, 1031 (2005). Instead, the non-moving party must raise a genuine issuec of material
fact, which the Nevada Supreme Court has defined as "evidence such that a rational trier of fact
could return a verdict for the nonmoving party." Id. Further, the non-moving party may not
defeat a motion for summary judgment by relying “on the gossamer threads of whimsy,
speculation and conjecture.” Wood, 121 P.2d at 1030 (internal citations omitted).

B. There Are No Genuine Issues Of Fact That The Lien Claimants Have Priority
Over The Liens Of Scott.

There is no dispute that APCO began work prior to either the execution or recording of
the Construction Deed of Trust. As noted before, the Construction Deed of Trust was recorded
on February 7, 2008. See Exhibit 1. There is no doubt that APCO started work prior to
February 7, 2008. Attached as Exhibit 3 is Scott’s ManhattanWest Draw Summary (“Draw
Summary”), dated January 23, 2008. Included in the Draw Summary is a Construction Progress
Report, dated January 7, 2008, for Site Visit No. 2. Id. at bates P002416. In the Construction
Progress Report, there is the recommendation to approve APCO’s payment application for work
done in November 2007. Id. There are also pictures of the progress of the construction as of
January 2, 2008. Id. at bates P002419-20. All of this was approved by Scott on January 23,
2008, approximately two weeks before the Construction Deed of Trust and the Subordination
Agreement were recorded.

Despite the fact that there were prior deeds of trust recorded by Scott, priority between
the lien claimants and Scott is determined on the relative priority between the lien claimants and
the Construction Deed of Trust. This results from Scott’s decision to subordinate all of its

interests in the Mezzanine Deeds of Trust to the Construction Deed of Trust.
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Contemporaneously with the recording of the Construction Deed of Trust, Scott also

recorded Subordination Agreement on February 7, 2008, at Book No. 20080207, Instrument

No. 0001486. See Exhibit 2. The Subordination Agreement provides in pertinent part:

#1617249

. . . The Mezzanine Notes have been restructured and consolidated
into a $46,000,000 Promissory Note (“Restructured Mezzanine
Note™) payable by GDW to SFC, and the Mezzanine Deeds of
Trust have been amended to secure payment of the Restructured
Mezzanine Note, pursuant to the Fourth Amendment to Mezzanine
Loan Agreement of even date herewith.

(Pages 1-2).

C. SFC has agreed and hereby intends to evidence
that the Mezzanine Deeds of Trust and the indebtedness secured
thereby shall be subordinate to the $110,000,000 Senior Debt
Deed of Trust and the indebtedness secured thereby.

(Page 2, emphasis added).

1. Lien Priority. The lien of the $110,000,000 Senior
Debt Deed of Trust and the indebtedness secured thereby shall in
all respects be deemed prior to and superior to the lien of the
Mezzanine Deeds of Trust and the indebtedness secured thereby,
as though the Mezzanine Deeds of Trust had been recorded
subsequent to the recordation of the $110,000,000 Senior Debt
Deed of Trust.

1. (sic) Subordination. The payment of all of the
Restructured Mezzanine Note is hereby expressly subordinated to
the extent and in the manner hereinafter set forth to the payment in
full of the Senior Debt Notes; and regardless of any priority
otherwise available to SFC (as lender of the Restructured
Mezzanine Note) by law or by agreement, SFC shall hold a first
security interest in all collateral securing payment of the Senior
Debt Notes (the “Collateral”), and any security interest claimed
therein (including any proceeds thereof) by SFC (as lender of the
Restructured Mezzanine Note) shall be and remain fully
subordinate for all purposes to the security interest of SFC therein
for all purposes whatsoever.

2. No Payments. Until all of the Senior Debt Notes
has (sic) been paid in full, SFC (as lender of the Restructured
Mezzanine Note) shall not demand, receive or accept any payment
(whether of principal, interest or otherwise) from the Borrower in
respect of the Restructured Mezzanine Note, or exercise any right
of or permit any setoff in respect of the Restructured Mezzanine
Note, provided that notwithstanding the foregoing, so long as no
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event of default has occurred with respect to the Senior Debt Notes
or the fees and may pay such interest and fees from advances on
the Mezzanine Note.

(Page 2, emphasis added).

4, Action on Restructured Mezzanine Note. SFC (as
lender of the Restructured Mezzanine Note) will not commence
any action or proceeding against the Borrower to recover all or
any part of the Restructured Mezzanine Note, or join with any
SFC (as lender of the Restructured Mezzanine Note)(unless SFC
shall so join) in bringing any proceeding against the Borrower
under any bankruptcy, reorganization, readjustment of debt,
arrangement of debt receivership, liquidation or insolvency law or
statue of the federal or any state government, or take possession of,
sell, or dispose of any Collateral, or exercise or enforce any right
or remedy available to SFC (as lender of the Restructured
Mezzanine Note) with respect to any such Collateral, unless and
until the Senior Debt Notes has (sic) been paid in full.

(Page 3, emphasis added).

The express terms of the Subordination Agreement are that the Mezzanine Deeds of
Trust are being treated for all purposes as if they were made after the recording of the
Construction Deed of Trust. The terms and language of the Subordination Agreement are clear
and unambiguous. Scott agreed and intended “to evidence” that the Mezzanine Deeds of Trust
were being treated as if they were recorded after the Construction Deed of Trust. Id. at page 2.
The Subordination Agreement also explicitly states that the Construction Deed of Trust “shall
in all respects be deemed prior to and superior to the [Mezzanine Deeds of Trust], as though
the [Mezzanine Deeds of Trust] had been recorded subsequent to the recordation of the
[Construction Deed of Trust]. Id. (Emphasis added). The Subordination Agreement goes on to
state that Scott could not even take any action to enforce the Mezzanine Deeds of Trust until the
Construction Deed of Trust had been paid in full. 7d. at 3. Again, these provisions were
recorded on February 7, 2008, and provided notice to the world that the Mezzanine Deeds of
Trust were behind the Construction Deed of Trust.

It is clear from the express terms of the Subordination Agreement that Scott fully and

completely subordinated the Mezzanine Deeds of Trust to a position after the Construction
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Deed of Trust. In the case of AmSouth Bank v. J & D Financial Corp., 679 So.2d 695 (Ala.
1996), the Supreme Court of Alabama held that by subordinating its debt to a later lien holder,
the original lien holder has only put itself behind that lien. Id. at 698. The Court noted the
definition of subordination agreement meant that “the subordinating party agrees that its interest
in real property should have a lower priority than the interest to which it is being subordinated.”
Id. (citing Black’s Law Dictionary (6™ €d.1990)). The Court went on to note that subordination
“contemplates a reduction in priority. Nothing in the definition contemplates raising a lower
priority lien holder up to the position of the subordinating party.”” Id. Other cases have reached
similar results. See e.g. J.C. McConnell v. Mortgage Investment Co. of El Paso, 292 S.W.2d
636 (Tex.Ct.Civ.App. 1955), and Ladner v. Hogue Lumber & Supply Co., 91 So.2d 545 (Miss.
1956).
This holding also complies with the express language of NRS 108.225, which provides:

1. The liens provided for in NRS 108.221 to 108.246,
inclusive, are preferred to:

(a) Any lien, mortgage or other encumbrance which may have
attached to the property after the commencement of construction of
a work of improvement.

(b) Any lien, mortgage or other encumbrance of which the lien
claimant had no notice and which was unrecorded against the
property at the commencement of construction of a work of
improvement.

The clear purpose of the lien statute is to ensure that contractors have the right to recover for the
work and materials performed on a construction project before any lien holder whose lien
attaches after construction work has begun. It is clear and cannot be disputed that construction
work began on the Project before the Construction Deed of Trust was recorded. Therefore, the
mechanic’s lien holders have priority.

Reinforcing this result is Scott’s own position that the Construction Deed of Trust has
priority over the Mezzanine Deeds of Trust in both its Responses to Lien Claimant’s Standard
Requests For Admission, and in its Responses To Lien Claimant’s Standard Interrogatories,

attached as Exhibits 4 and 5, respectively. In response to Requests For Admission Nos. 11, 12
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and 13, relating to the relative priority between the Mezzanine Deeds of Trust and the
Construction Deed of Trust, Scott stated:

Without waiving the objection, it is Scott Financial Corporation’s
contention that the Construction Deed of Trust is senior in priority.
See Exhibit 4, pgs. 4-5.

In the Interrogatory Responses, Answer To Interrogatory No. 20, Scott stated:

SFC does not contend that any other deed of trust or
lien, held by SFC, has priority over the Senior Deed of
Trust and Security Agreement with Assignment of Rents
and Fixtures Filing (Construction), recorded on February 7,
2008, as Book No. 20080207, Instrument No. 1482.

See Exhibit 5, pg. 8. (Emphasis added).

Scott’s actions during the transaction that lead to the Construction Deed of Trust also
show that Scott understood that it was creating a situation where the mechanic’s lien holders
would have priority. As part of the Construction Deed of Trust transaction, Scott obtained a
policy of title insurance. A copy of the Title Insurance Policy is attached as Exhibit 6. As part
of obtaining title insurance, Scott obtained a specific endorsement, which provided:

ENDORSEMENT
ATTACHED TO POLICY NO. 05111973
ISSUED BY
Commonwealth Land Title Insurance Company

The Company hereby insures against loss or damage
sustained by reason of the establishment of priority over the lien of
the Insured Mortgage upon Title of any statutory lien for services,
labor or material arising out of any work of improvement under
construction or completed at Date of Policy.

Id. at bates P002395. Scott knew about the loss of priority and obtained insurance against any
liens that might result from work on the Project. Scott’s actions in obtaining the title insurance
further show that Scott intended to, and did modify the priority of the Mezzanine Deeds of
Trust, moving them behind both the mechanic’s liens and the Construction Deed of Trust.

1/

"/
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IV.
CONCLUSION

Based upon the above, APCO requests that the Court grant summary judgment on the
issue of priority in favor of the mechanic’s lien claimants. From Scott’s perspective, the
Construction Deed of Trust is the earliest filed lien that Scott holds on the Project. It is
undisputed that construction work began on the project before the Construction Deed of Trust
was recorded. Under the express terms of NRS 108.225, the lien claimants have priority over
the Construction Deed of Trust, and therefore, have first priority on the Project.

DATED this 17" day of June 2010.

HOWARD & HOWARD ATTORNEYS PLLC

[s/ Wade B. Gochnour

Gwen Rutar Mullins, Esq.

Nevada Bar No. 3146

Wade B. Gochnour, Esq.

Nevada Bar No. 6314

3800 Howard Hughes Pkwy., Ste. 1400
Las Vegas, Nevada 89169-5914
Attorneys for Hydropressure Cleaning, Inc
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CERTIFICATE OF SERVICE

On the 17" day of June 2010, the undersigned served a true and correct copy of the
foregoing APCO’S MOTION FOR SUMMARY JUDGMENT ON PRIORITY by e-serving

a copy on all parties listed in the Master Service List in accordance with the Electronic Filing

Order entered in this matter.

#1617249

/s/ Kellie Piet
An employee of Howard and Howard Attorneys PLLC
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Fea: $36.00
NIG Fes: §0.00
02/07/2008 10:00:98
Assessor’s Parcel Number: 163-32-101-019 120080021465 .
Requestor.
Recording Requested by and COMMONMERLTH TITLE
‘When Recorded Mail to: Debbie Conuay ADF

er Pgs: 22
Scott Financial Corporation c /‘ Clark County Recorder Pg
15010 Sundown Drive , >

Bismarck, North Dakota 58503 L?O//

Mail all real property tax notices to:

Gemstone Development West, Inc.
9121 West Russell Road

Suite 117

Las Vegas, NV 89148

SENIOR DEBT DEED OF TRUST AND SECURITY AGREEMENT WITH
ASSIGNMENT OF
RENTS AND FIXTURE FILING
(CONSTRUCTION) ($110,000,000)

NOTE TO COUNTY RECORDER: THIS INSTRUMENT IS TO BE RECORDED AND
INDEXED AS A FIXTURE FILING AS WELL AS A DEED OF TRUST FOR PURPOSES
OF THE NEVADA UNIFORM COMMERCIAL CODE.

THIS INSTRUMENT IS A “CONSTRUCTION MORTGAGE” FOR PURPOSES OF THE
NEVADA UNIFORM COMMERCIAL CODE

This SENIOR DEBT DEED OF TRUST AND SECURITY AGREEMENT WITH.
ASSIGNMENT OF RENTS AND FIXTURE FILING (“Deed of Trust”) is made and effective as
of January 22, 2008, between GEMSTONE DEVELOPMENT WEST, INC., aNevada corporation
(“Trustor”), the address of which is set forth above, COMMONWEALTH LAND TITLE
INSURANCE COMPANY, as Trustee (the “Trustee”), and SCOTT FINANCIAL
CORPORATION, a North Dakota corporation, as Beneficiary (“Beneficiary”).

WITNESSETH:
That Trustof grants the following described real property (the “Real Property”), which is
situated in the County of Clark, State of Nevada, to Trustee in trust, with power of sale for the

benefit of Benefi ciary, to have and to hold upon the trusts, covenants and agreements hereinafter set
forth:
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See Exhibit “A” attached hereto and incorporated by this reference.
TOGETHER WITH:

Buildings, structures and improvements, and building materials, fixtures and equipment to
be incorporated into any buildings, structures or improvements;

Goods, materials, supplies, fixtures, equipment, washers, dryers, appliances, machinery,
furniture and fumnishings, including without limitation, all such items used for (i) generation,
storage or transmission of air, water, heat, steam, electricity, light, fuel, refrigeration or sound; (ii)
ventilation, air-conditioning, heating, refrigeration, fire prevention and protection, sanitation,
drainage, cleaning, transportation, communications, maintenance or recreation; (iii) removal of
dust, refuse, garbage or snow; (iv) transmission, storage, processing or retrieval of information; and
(v) floor, wall, ceiling and window coverings and decorations;

Income, receipts, revenues, rents, issues and profits, including without limitation, room
rents, minimum rents, additional rents, percentage rents, occupancy and user fees and charges,
license fees, parking and maintenance charges and fees, tax and insurance contributions, proceeds
of the sale of utilities and services, cancellation premiums, and claims for damages arising from the
breach of any leases;

Water and water rights, ditches and ditch rights, reservoirs and reservoir rights, stock or
interest in irrigation or ditch companies, minerals, oil and gas rights, royalties, and lease or
leaschold interests;

Plans and specifications prepared for the constructmn of any 1mprovements including
without limitation, all studies, estimates, data, and drawings;

Documents, instruments and agreements relating to, or in any way connected with, the
operation, control or development of the Real Property, including without limitation, any
declaration of covenants, conditions and restrictions and any articles of incorporation, bylaws and
other membership documents of any property owners association or similar group;

Claims and causes of action, legal and equitable, in any form whether arising in contract or
in tort, and awards, payments and proceeds due or to become due, including without limitation
those arising on account of any loss of, damage to, taking of, or diminution in value of, all or any
part of the Real Property or any personal property described herein;

Sales agreements, escrow agreements, deposit receipts, and other documents and
agreements for the sale or other disposition of all or any part of the Real Property or any of the
personal property described herein, and deposits, proceeds and benefits arising from the sale or
other disposition of all or any part of the Real Property or any of the personal property described
herein;
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Policies or certificates of insurance, contracts, agreements or rights of indemnification,
guaranty or surety, and awards, loss payments, proceeds, and premium refunds that may be payable
with respect to such policies, certificates, contracts, agreements or rights;

Contracts, agreements, permits, licenses, authorizations and certificates, including without
limitation all architectural contracts, construction contracts, management contracts, service
contracts, maintenance contracts, franchise agreements, license agreements, building permits and
operating licenses;

Trade names, trademarks, and service marks (subject to any franchise or license agreements
relating thereto); :

Refunds and deposits due or to become due from any utility companies or governmental
agencies;

Replacements and substitutions for, modifications of, and supplements, accessions, addenda
and additions to, all of the personal property described herein;

Books, records, correspondence, files and electronic media, and all information stored
therein;

together with all products and proceeds of all of the foregoing, in any form, including all proceeds
received, due or to become due from any sale, exchange or other disposition thereof, whether such
proceeds are cash or non-cash in nature, and whether represented by checks, drafis, notes or other
instruments for the payment of money.

The real property together with the rights and interests of Trustor described hereinabove
shall hereinafter collectively be referred to as the “Property”.

FOR THE PURPOSE OF SECURING:

A Payment of the principal sum of One Hundred Ten Million and 00/100 Dollars
($110,000,000.00), or so much thereof as shall be advanced to Trustor, together with interest
thereon, according to the terms of a Senior Debt Construction Note and a Senior Debt Contingency
Note, each of even date herewith, made by Trustor payable to the order of the Beneficiary,
according to the tenor and effect of said notes and all renewals, extensions, modifications,
amendments and substitutions of, or for, said promissory notes (hereinafter collectively referred to
as the “Note”). -

B. The expenses and costs incurred or paid by Beneficiary in the preservation and
enforcement of the rights and remedies of Beneficiary and the duties and liabilities of Trustor
hereunder, including, but not by way of limitation, attorneys’ fees, court costs, witness fees, expert
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witness fees, collection costs, and costs and expenses paid by Beneficiary in performing for
Trustor’s account any obligation of said Trustor under this instrument or under any obligation
secured hereby. '

C. Payment of additional sums and interest thereon which may hereafter be loaned to
Trustor when evidenced by a promissory note or notes which recite that the same is secured by this
Deed of Trust.

D. Notwithstanding anything herein to the contrary, this Deed of Trust will not secure
any obligations under that certain Environmental Indemnity of even date herewith executed by
Trustor in favor of Beneficiary, and Trustor=s obligations thereunder will survive any foreclosure,
trustee=s sale or any other similar proceeding hereunder.

E. Performance of each and every term, provision, covenant and condition contained in
any loan agreement, credit agreement or any other document or instrument executed by Trustor in
- favor of Beneficiary relating to the loan evidenced by the Note hereby secured (the Note together
with any such agreement, document or instrument shall hereinafter collectively be referred to as the
“Loan Documents®),

F. All “future advances,” as that term is defined in Nevada Revised Statutes § 106.320.
This Deed of Trust will be governed by Nevada Revised Statutes §§ 106.300 through 106.400,
inclusive. For purposes of those statutes, the Note will be deemed fully advanced as of the date
thereof. The maximum amount of principal to be advanced under the Note is one hundred fifty
percent (150%) of the face principal amount of the Note, with the understanding that advances
made by Beneficiary in excess of the face principal amount of the Note may be made to protect the
Property or to otherwise protect Beneficiary=s interest hereunder.

AND IT IS FURTHER PROVIDED THAT:

1. Compliance with Laws. Trustor shall not commit, suffer or permit any act to be
done, or condition to exist, on the Property which violates or is prohibited by any law, statute, code,
act, ordinance, order, judgment, decree, injunction, rule, regulation, permit, license, authorization,
direction or requirement of any government or subdivision thereof, whether it be federal, state,
county or municipal, which is applicable to the Property, or any part thereof, now or at any time
hereafter, (including, without limitation, the Americans with Disabilities Act (42 U.S.C. §§ 12101-
12213 and 47 U.S.C. §§ 225 and 611). The requirements set forth by this section 1 are hereinafter
collectively referred to as the “Legal Requirements®.

2. Repair and Maintenance. Trustor agrees to properly care for and keep the
Property in first class condition, order and repair; to care for, protect and repair all buildings and
improvements situate thereon; not to remove, materially alter or demolish any buildings or other
improvements situate thereon; not to remove, materially alter or demolish any buildings or

4
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improvements damaged or destroyed thereon; to complete in a good workmanlike manner any
building or other improvement which may be constructed thereon; and to pay, when due, all claims
for labor performed and for materials furnished therefor; and otherwise to protect and preserve the
same; to comply with all Legal Requirements having application to any alterations or
improvements made thereon; not to commit or permit any waste or deterioration of said buildings
and improvements or of said Property, to comply with the Clean Air Act, the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, as amended, the Resource
Conservation Act of 1976, as amended, the Hazardous Materials Transportation Act, as amended,
the Resource Conservation and Recovery Act, as amended, or any other Legal Requirement related
to hazardous substances; and to do any other act or acts all in a timely and proper manner, which,
from the character or use of the Property may be reasonably necessary to maintain the Propertyin a
first-class condition, the specific enumerations herein not excluding the general (including, without
limitation, the establishment of an equipment replacement reserve, acceptable to Bank, for all
equipment that is part of the Property).

3. Environmental Compliance. (a) As used herein, the termn “Hazardous
Substances” shall mean any or all of the following: (i) any and all hazardous substances, hazardous
materials, toxic substances or solid waste as defined in the Clean Air Act, the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, as amended, the Resource
Conservation Act of 1976, as amended, and the Hazardous Materials Transportation Act, as
amended, the Resource Conservation and Recovery Act, as amended, or any other Legal
Requirement related to hazardous substances and the regulations promulgated thereunder, (ii) any
substance or materials listed as hazardous or toxic in the United States Department of
Transportation Table, by the Environmental Protection Agency or any successor agency or under
any Federal, state or local laws or regulations, (iii) any asbestos, poly-chlorinated biphenyls, urea
formaldehyde foam, explosives or radioactive waste, or (iv) any other chemical, material or
substance which is not classified as hazardous or toxic but exposure to which is prohibited, limited
or regulated by any Federal, state, local or other governmental authority having jurisdiction over the
Property.

(b) Trustor shall comply with any and all Legal Requirements regarding the
presence or removal of Hazardous Substances on the Property, shall pay immediately, when due,
the costs of removal from the Property of any such Hazardous Substances which are required to be
removed pursuant to any Legal Requirement and shall keep the Property free of any lien which may
arise pursuant to such Legal Requirements. The Trustor shall not, and shall not permit any person
or entity to release, discharge, or dispose of any Hazardous Substances on the Property except in
compliance with all Legal Requirements and, if the same shall exist, Trustor shall immediately
remove or cause to be removed from the Property such Hazardous Substances to the extent required
to be removed pursuant to any Legal Requirement.

4, Taxes. (a) Trustor agrees to pay, at least ten (10) days before default and/or
delinquency (i) all taxes and assessments, of any kind or nature, which are assessed against or affect
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the Property or any part thereof (“Impositions*) and (ii) all obligations which are represented,
evidenced or secured by liens, encumbrances, charges and/or claims on said Property, or any part
thereof, which appear to have priority over the lien of this Deed of Trust (“Senior
Encumbrances”).

(b) In the event that Trustor fails to make any payment required by section 4(a)
above, within the time periods required therein, Beneficiary may pay the same without demand or
notice (in which case Beneficiary shall be the sole judge of the legality, validity and/or priority of
the obligation so paid and of the amount required to be paid).

5. Appraisals. Upon the occurrence of an Event of Default, but not more frequently
than annually, the Trustor hereby agrees to provide Beneficiary, at Beneficiary=s sole option, and at
Trustor’s expense, and within sixty (60) days of Beneficiary’s request therefor, an appraisal of the
Property which: (i) is in a form and substance acceptable to Beneficiary in the sole and absolute
exercise of its discretion; and (ii) is completed by an appraiser acceptable to Beneficiary in the sole
and absolute exercise of its discretion. The Trustor hereby agrees that Beneficiary may enter onto
the Property at reasonable times and in a manner to limit the disruption to Trustor’s operations,
within ten (10) days’ prior written notice to Trustor to perform its own appraisal of the Property
and that Beneficiary will have access to all buildings and/or improvements on the Property so that it
can complete that appraisal.

6. Insurance. Trustor agrees to keep all buildings and/or improvements, which are
ever located on the Property, and all of the Property, including any personal property that is part of
the Property, insured by policies of general liability insurance and insurance providing coverage
against loss by fire and/or hazard, and/or flood, which policy(ies) shall have extended coverage
endorsements, shall include business interruption provisions, and shall be issued by company(ies)
authorized to issue such policy(ies) in the State of Nevada. The terms and amounts of all such
policies, and the insurance companies that issue such polices, must be acceptable to Beneficiary in
its reasonable discretion, and shall be not less than amounts customarily obtained on similar
projects. Said insurance shall provide for at least thirty (30) days advance written notice to
Beneficiary prior to cancellation. Said insurance shall, at Beneficiary=s sole option, be payable to
Beneficiary to the amount of the unsatisfied obligations to Beneficiary hereby secured or include
such riders or mortgagee=s endorsements as Beneficiary may require. The policy or policies of
said insurance shall be delivered to Beneficiary, as further security, and in default hereof,
Beneficiary may procure such insurance, and expend such sum or sums therefor as Beneficiary
shall deem necessary. Subject to the terms of the other Loan Documents, so long as no Event of
Default (as defined in section 14 below) has occurred and is continuing, Trustor may settle,
compromise or adjust or apply any insurance or other claim without the Beneficiary=s prior written
consent, or any need to comply with the requirements specified in the following sentence, so long
as the amount of the claim (but not the settlement or compromise thereof) is less than $50,0060.00.
So long as no Event of Default has occurred or is continuing (it being understood that a claim for or
the receipt of insurance proceeds or a condemnation or receipt condemnation proceeds shall not be
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an Event of Default), Beneficiary shall apply all insurance proceeds to the repair and or restoration
of the Property upon the satisfaction of the following conditions: i) Trustor shall have delivered
written notice to Beneficiary of its intention to commence repairs and restoration within ten (10)
business days following the settlement of any claim or claims under any insurance policies relating
to the Property; ii) all insurance proceeds are deposited with Beneficiary; iii) within ten (10)
business days following the deposit of such insurance proceeds with Beneficiary, Trustor shall have
deposited with Beneficiary the amount necessary, if any, to pay the difference between the cost of
restoration or repair of the Property and the amount of such insurance proceeds; iv) Trustor shall
have delivered to Beneficiary a budget of all costs of reconstruction, repair and or restoration for
the Property, acceptable to Beneficiary in the reasonable exercise of its discretion; and v)
Beneficiary and all applicable governmental agencies shall have approved the final plans and
specifications for the reconstruction, repair or restoration of the Property. Subject to conditions set
forth in the foregoing sentence, Beneficiary shall disburse such insurance proceeds as necessary to
pay for the reconstruction, repair or restoration of the Property. Upon the occurrence of an Event of
Default: Beneficiary shall have the sole right to settle, compromise or adjust any insurance or other
claim in such manner as Beneficiary may determine, and for this purpose, Beneficiary may, in its
own name or in the name of Trustor, take such action as Beneficiary deems appropriate; any
amount collected by Trustor with respect to an insurance or other claim shall be delivered
immediately to Beneficiary; the amount collected by Trustor or Beneficiary under any fire or other
insurance policy may be applied by Beneficiary upon the indebtedness secured hereby and in such
order as Beneficiary may determine, or at the option of Beneficiary, the entire amount so collected,
or any part thereof, may be released to Trustor upon such conditions as Beneficiary may impose
(such application or release shall not cure or waive any default or notice of default hereunder or
invalidate any act done pursuant to the terms of this Deed of Trust).

7. Impound Accounts. In Beneficiary=s sole and absolute discretion, Trustor shall
pay to Beneficiary, on the day of each calendar month when installment payments are due under the
Note secured hereby, an amount, to be estimated by Beneficiary, which will be sufficient to provide
for payment, at least thirty (30) days prior to the applicable due date(s), of one or more (as required
by Beneficiary) of the following: (i) the Impositions which are required to be paid under section 4
above, (ii) the obligations which are represented, evidenced or secured by Senior Encumbrances
and which are required to be paid under section 4 above; and/or (iii) the premiums necessary to
maintain the insurance coverage required by section 6 above. Beneficiary shall be responsible to
pay, as and when due, all installments of taxes, insurance and other payments for which sufficient
impounds have been received. Amounts held by Beneficiary hereunder shall not be, nor be deemed
to be, trust funds, but may be commingled with the general funds of Beneficiary, and no interest
shall be payable in respect thercof. Upon demand of the Beneficiary, Trustor agrees to deliver to
Beneficiary such additional monies as are necessary to make up any deficiencies in the amounts
necessary to enable Beneficiary to pay such Impositions, obligations which are represented,
evidenced or secured by Senior Encumbrances and/or insurance premiums. Subject to the terms of
NRS §§ 100.091 and 106.105, upon the occurrence of an Event of Default as set forth in section 14
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below, the Beneficiary may apply to reduction of the sums secured hereby, in such manner as
Beneficiary shall determine, any amount remaining to the Beneficiary’s credit hereunder.

8. Assignment of Rents and Condemnation Proceeds. (a) Trustor hereby
irrevocably and absolutely assigns and transfers to Beneficiary, all rents, issues, income, revenues,
royalties and profits derived from the Property, or any business activity conducted thereon, and
each and every part thereof, including all present and future leases and rental agreements (the
“Rents”) reserving unto Trustor a license to collect the Rents prior to written notice to Trustor of
any Event of Default, as defined by section 14 below. Subsequent to such an Event of Default, and
written notice to Trustor thereof, and the passage of applicable notice and cure periods, the Rents,
including those past due, unpaid or undetermined, shall be collected by Beneficiary or its agent, and
shall be applied, less costs and expenses of operation and collection, including reasonable
attorneys’ fees, to any indebtedness and/or obligation secured hereby, and in such order as
Beneficiary shall determine. Rights assigned to Beneficiary under this section 8 may be enforced
by Beneficiary without regard to the adequacy of the security hereof or the solvency of Trustor by
any one or more of the following methods: (i) appointment of a receiver, (ii) Beneficiary’s taking
possession of the Property; (iii) Beneficiary’s collecting any monies payable under leases or rental
agreements directly form the parties obligated for payment; (iv) injunctions; and (v) any other
method permitted by law. The collection of the Rents, and the application thereof as aforesaid,
shall not cure or constitute a waiver of any default or notice of default hereunder or invalidate any
act done pursuant to such notice. Trustor and Beneficiary intend that this assignment shall be a
present, absolute and unconditional assignment, not an assignment for additional security only, and
shall, immediately upon the execution hereof, subject to the license granted above, give
Beneficiary, and its agent, the right to collect the Rents and to apply them as aforesaid. Nothing
contained herein, nor any collection of rents, issues, profits and income by Beneficiary, orits agent,
or a receiver, shall be construed to make Beneficiary a “mortgagee-in-possession” of the Property
so long as Beneficiary has not itself entered into actual possession of the Property or shall be
construed to be an assumption of liability by Beneficiary under, or a subordination of, the lien of
this Deed of Trust, to any tenancy, lease or option. Trustor agrees to provide Beneficiary with
updated leases within thirty (30) days of any request by Beneficiary.

(b) Any award of damages in connection with any condemnation for public use of,
or injury to the Property, or any part thereof, is hereby assigned and shall be paid to Beneficiary,
who may apply such monies to the balance of the Note or, in its sole discretion, release such
monies received by Beneficiary in the same manner and with the same effect as herein provided for
disposition of proceeds of insurance.

9. Performance by Trustee or Beneficiary. (a) Should the Trustor fail to make any
payment or perform any act which Trustor is obligated to make or perform hereby (within any
applicable cure period), then the Trustee, or Beneficiary, at the election of either of them, but

without any obligation to do so, without demand or notice to the Trustor, or any successor in
interest of the Trustor and without releasing Trustor from any obligation hereunder, may make such
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payment or perform such act and incur any liability, or expend whatever amounts, in its absolute
discretion, it may deem necessary therefor. All reasonable sums incurred or expended by the
Trustee or Beneficiary, under the terms hereof, shall become immediately due and payable by the
Trustor to the Trustee or Beneficiary when so incurred or expended, and shall bear interest until
paid at an annual percentage rate equal to the Default Rate that is set forth by section 14 below. In
no event shall payment by Trustee or Beneficiary be construed as a waiver of the default
occasioned by Trustor’s failure to make such payment or payments.

(b) If, during the existence of the trust created hereby, there is commenced or
pending any suit or action affecting the Property, or any part thereof, or the title thereto, or if any
adverse claim for or against the Property, or any part thereof, is made or asserted, the Trustee or
Beneficiary may appear or intervene in the suit or action and retain counsel therein and defend
same, or otherwise take such action therein as they may be advised, and may settle or compromise
same or the adverse claim, provided that so long as no event of default (including applicable notice
and cure periods) has occurred and is continuing, such settlement or compromise shall be only with
the agreement of the Trustor; and in the behalf and for any of the purposes may pay and expend
such sums of money as the Trustee or Beneficiary may deem to be necessary. All such sums
incurred or expended by Trustee or Beneficiary under the provisions of this section shall become
immediately due and payable by the Trustor to the Trustee or Beneficiary when so incurred or
expended and shall bear interest until paid an annual percentage rate equal to the Default Rate
which is set forth by section 14 below.

(c) Trustor agrees to pay and discharge all reasonable costs, fees and expenses if
incurred in connection with any default by Trustor or the preservation of the trust created hereby,
including without limitation (i) reconveyance and foreclosure fees of Trustee, (ii) costs and
expenses of Beneficiary or Trustee or any receiver appointed under this Deed of Trust in
connection with the operation, maintenance, management, protection, preservation, collection, sale
or other liquidation of the trust created hereby or foreclosure of this Deed of Trust, (iii) advances
made by Beneficiary to complete or partially construct all or any part of any construction which
may have commenced on the Property or otherwise to protect the security of this Deed of Trust, (iv)
costs of evidence of title, and (v) the reasonable fees and disbursements of Trustee’s and
Beneficiary’s legal counsel and other out-of-pocket expenses; together with interest on all such
amounts until paid at the Default Rate.

10. Modifications. At any time, and from time to time, without liability therefor and
without notice to Trustor, upon written request of Beneficiary and presentation of this Deed of
Trust and the Note secured hereby for endorsement, and without affecting the personal liability of
any person for payment of the indebtedness secured hereby or the effect of this Deed of Trust upon
the remainder of the Property, Trustee may (a) reconvey any part of the Property; (b) consent in
writing to the making of any map or plat thereof; (c) join in granting any easement thereon, or (d)
join in any extension agreement or subordination agreement in connection herewith. The
Beneficiary may without notice to or consent of Trustor extend the time of payment of any
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indebtedness secured hereby to any successor in interest of the Trustor without discharging the
Trustor from liability thereon.

11. Reconveyance. Upon receipt of written request from Beneficiary reciting that all
sums secured hereby have been paid and upon surrender of this Deed of Trust and the Note secured
hereby to Trustee for cancellation and retention, or such other disposition as Trustee, in its sole
discretion, may choose, and upon payment of its fees, the Trustee shall reconvey, without warranty
all portions of the Property which are then encumbered hereby. The recitals in such reconveyance
of any matters of fact shall be conclusive proof of the truth thereof. The grantee in such
reconveyance may be described in general terms as “the person or persons legally entitled thereto™.

12. Substitution of Trustee. The Beneficiary or its assigns may, from time to time,
appoint another trustee, or trustees, to execute the trust created by this Deed of Trust or other
conveyance in trust. Upon the recording in the appropriate county of such certified copy or
executed and acknowledged instrument, the new trustee or trustees shall be vested with all the title,
interest, powers, duties and trusts in the Property which are vested in or conferred upon the original
trustee. If there be more than one trustee, either may act alone and execute the trusts upon the
request of the Beneficiary, and all his acts thereunder shall be deemed to be the acts of all trustees,
and the recital in any conveyance executed by such sole trustee of such request shall be conclusive
evidence thereof, and of the authority of such sole trustee to act in accordance therewith.

13. Due on Sale, etc. (a)There shall be no “Transfer of Interest” (as defined by
section 13(b) below) with respect to the Property, without the prior written consent of Beneficiary
having first been obtained, and in the event of such a “Transfer of Interest,” then, at the option of
Beneficiary, any indebtedness or obligation which is secured hereby shall immediately become due
and payable, without demand or notice, irrespective of the maturity dates which may be expressed
in any Loan Documents evidencing such indebtedness or obligation. (b) A “Transfer of Interest”
shall be deemed to have occurred with respect to the Property (i) if Trustor, without Beneficiary=s
prior written consent, shall (or shall enter into an agreement to), sell, transfer, encumber, create a
junior lien, convey or in any manner alienate any interest in the Property or shall be divested of title
to the Property in any manner or way, whether voluntarily or involuntarity (except for bona fide
sales of completed condominium units made in the ordinary course of business), and/or (ii) if any
ownership interests of Trustor are sold or otherwise transferred, and/or if the present chief
executive officer of the Trustor is changed without the Beneficiary=s prior written consent (which
shall not be unreasonably withheld). Notwithstanding the foregoing, a Transfer of Interest shall not
include transfers of ownership interests in Trustor by shareholders of Trustor to affiliates of such
sharcholders. If the Project, which is defined in the Loan Documents, is not complete as of a
change in management of Trustor, the new management of Trustor shall employ a development
company to complete the Project of a fee basis, the identity of which development company shall
be reasonably satisfactory to Beneficiary.

10
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14, Default. (a) The occurrence of any “Event of Default” defined in the Loan
Documents (including, without limitation, that certain Loan Agreement, of even date herewith, by
and between Trustor and Beneficiary) shall be an Event of Default hereunder including, without
Limitation: (i) subjectto applicable cure periods set forth in the Note and in the Loan Documents,
failure by Trustor to pay when due any amount which Trustor is required to pay under the Note,
or any other Loan Document secured by this Deed of Trust, (ii) subject to applicable cure periods,
failure by Trustor to satisfy or perform any obligation secured by this Deed of Trust, other than the
payment of money, or failure by Trustor to comply with, satisfy or perform any term, provision,
covenant or condition, other than the payment of money as contained in the Loan Documents which
default is not cured as allowed in the relevant Loan Document, (iii) the commencement by Trustor
of a voluntary case or other proceeding seeking liquidation, reorganization or other relief with
respect to it or its respective debts under the United States Bankruptcy Code or any bankruptcy,
insolvency or other similar law now or hereafter in effect or seeking the appointment of a trustee,
receiver, liquidator, custodian or other similar official, for any substantial part of its property or the
consent by Trustor to any such relief or to the appointment or taking possession by any such official
in any involuntary case or other proceeding commenced against Trustor that is not dismissed within
sixty (60) days after it is initialed, or the admission by Trustor, in writing, of its inability to pay its
debts as they come due, (iv) any notice by Trustor that the Deed of Trust no longer secures future
advances, or the repudiation and/or cancellation of any guaranty of the Note, and/or (v) any
Transfer of Interest shall occur. Notwithstanding anything to the contrary set forth in this Deed of
Trust, where no cure period is provided hereunder, Trustor shall not be deemed to be in default of
this Deed of Trust until the expiration of ten (10) days written notice from Beneficiary, in the case
of monetary defaults, and the expiration of thirty (30) days written notice from Beneficiary, in the
case of non-monetary defaults; provided, however, in the case of non-monetary defaults, Trustor
shall not be deemed to be in default of the terms of this Deed of Trust if Trustor diligently
undertakes efforts to effectuate a cure within such 30-day period and is unable to do so because the
nature of the cure in question requires more than 30 days to complete, except that in no event shall
such period be extended for more than ninety (90) days. (b) The term “Default Rate” shall have
the meaning therefor set forth in the Note.

15. Power of Sale. Upon the occurrence of an Event of Default, as defined by section
14 above. then the Trustee, its successors or assigns, on demand by Beneficiary, and recording of
the notice of default and election to sell, as required by Chapter 106 of the Nevada Revised
Statutes, shall sell the Property, in whole or in part, in order to accomplish the objectives of these
trusts, in the manner following, namely: (a) The Trustee shall first give notice of the time and place
of such sale pursuant to Nevada Revised Statutes Chapter 106, may from time to time postpone
such sale by such advertisement as it may deem reasonable, or sale, in the manner provided by the
laws of the State for the sale of real property under execution, and without further advertisement,
by proclamation made to the persons assembled at the time and place previously appointed and
advertised for such sale, and on the day of sale so advertised, or to which such sale may have been
postponed, the Trustee may sell the property as so advertised, at public auction, at the time and
place specified in the notice, in the county in which the Property, or any part thereof, to be sold, is
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situated, to the highest bidder. The beneficiary, obligee, creditor, or the holder or holders of the
Loan Documents secured hereby may bid and purchase at such sale. The Beneficiary may, after
recording the notice of breach and election, waive or withdraw the same or any proceedings
thereunder, and shall thereupon be restored to its former position and have and enjoy the same
rights as though such notice had not been recorded.

(b) Subject to the provisions of Nevada Revised Statues chapter 106, the Trustee,
upon such sale, shall make (without warranty), execute and, after due payment made, deliver to
purchaser or purchasers, his or their heirs or assigns, a deed or deeds of the Property so sold which
shall convey to the purchaser all the title of the Trustor in the Property and shall apply the proceeds
of the sale thereof in payment, firstly, to the expenses of such sale, together with the reasonable
expenses of this trust, including counsel fees, in a reasonable amount, which shall become due
upon any defanlt made by Trustor in any of the payments aforesaid; and also such sums, if any, as
Trustee or Beneficiary shall have paid, for procuring a search of the title to the Property, of any part
thereof, subsequent to the execution of the Deed of Trust; and in payment, secondly, to the
obligations or debts secured hereby, and interest thereon then remaining unpaid, and the amount of
all other moneys with interest thereon herein agreed or provided to be paid by Trustor in such order
as Beneficiary may elect in its sole discretion; and the balance or surplus of such proceeds of sale it
shall pay to Trustor, its successor or assigns.

© In the event of a sale of the Property conveyed or transferred in trust, or any
part thereof, and the execution of a deed or deeds therefor under such trust, the recital therein of
default, and of recording the notice of breach and election to sell, and of the elapsing of the 3-
month period, and of the giving of notice of sale, and of a demand by Beneficiary that such sale
should be made, shall be conclusive proof of such default, recording, election, elapsing of time, and
of the due giving of such notice, and that the sale was regularly and validly made on due and proper
demand by Beneficiary; and any such deed or deeds with such recitals therein shall be effectual and
conclusive against Trustor, its successors and assigns, and all other persons; and the reccipt for the
purchase money recited or contained in any deed executed to the purchaser as aforesaid shall be
sufficient discharge to such purchaser from all obligation to see to the proper application of the
purchase money, according to the trusts aforesaid. With respect to any of the Property which is
personal property, Beneficiary shall have, in the jurisdiction in which enforcement of this Deed of
Trust is sought, or in any other applicable jurisdiction, all remedies of a secured party under the
Nevada Uniform Commercial Code and may require Trustor, on demand, to assemble all such
personal property and make the same available to Beneficiary at such places as Beneficiary may
select that are reasonably convenient for both parties, whether at the premises of Trustor or
elsewhere.

16. Deficiency. Subject to applicable Nevada law, including without limitation Nevada
Revised Statutes chapter 40, Trustor agrees to pay any deficiency arising from any cause after
applications of the proceeds of the sale held in accordance with the provisions section 15 above.
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17. Remedies Cumulative and Limitation of Waiver. The rights and remedies of
Beneficiary upon the occurrence of one or more defaults by Trustor (whether such rights and
remedies are conferred by statute, by rule of law, by this Deed of Trust, or otherwise) may be
exercised by Beneficiary, in the sole discretion of Beneficiary, either alternatively, concurrently, or
consecutively in any order. The exercise by Beneficiary, or Trustee at the express direction of
Beneficiary, of any one or more of such rights and remedies shall not be construed to be an election
of remedies nor a waiver of any other rights and remedies Beneficiary might have unless, and
limited to the extent that, Beneficiary shall so elect or so waive by an instrument in writing
delivered to Trustee. By accepting payment of any sum secured hereby afier its due date,
Beneficiary does not waive its right either to require prompt payment, when due, of all other sums
so secured or to declare default, as herein provided, for failure to so pay.

18. Stamps. If at any time the United States of America, any state thereof or any
governmental subdivision of such state shall require revenue stamps to be affixed to the Note or
any of the other Loan Documents, or the payment of any other tax paid on or in connection
therewith, Trustor shall pay the same with any interest or penalties imposed in connection therewith
if Trustor is permitted by law to pay such amount and, if not so permitted then the Note shall
immediately be due and payable.,

19, Law. Trustor acknowledges and agrees that this Deed of Trust and the other Loan
Documents, including provisions with respect to the making of any disbursements, the creation of
any monetary obligations and the rights accruing and compensation payable to Beneficiary in
connection therewith, shall be governed by and construed in accordance with the substantive and
procedural laws of the State of Nevada; provided, however, in all instances, Fedcral Law shall
apply to the extent that it displaces Nevada law by application of conflicts of laws principals.

20. Miscellaneous.
(a) This Deed of Trust applies to, inures to the benefit of, and binds all parties
hereto, their heirs, legatees, devisees, administrators, executors, successors, and assigns. It is

expressly agreed that the trust created hercby is irrevocable by Trustor.

(b) In the event that Trustor consists of more than one person or entity, the
obligations of Trustor hereunder shall be joint and several.

(c) In this Deed of Trust, whenever the context so requires, the masculine gender
includes the feminine and/or neuter, and the singular number includes the plural. The term
“Beneficiary” includes any future holder of the note secured hereby. The term “Trustor” includes
the term “Grantor.”

(d) Trustor hereby appoints Beneficiary the attorney-in-fact of Trustor to prepare,
sign, file and record one or more financing statements; any documents of'title or registration, or like
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papers, and to take any other action deemed necessary, useful or desirable by Beneficiary to perfect
and preserve Beneficiary’s security interest as granted pursuant to the Loan Documents against the
rights or interests of third persons. The power vested in said attorney-in-fact is and shall be deemed
to be coupled with an interest and irrevocable.

(e) If any provision of this Deed of Trust or its application to any person or
circumstances is held invalid, the other provisions hereof or the application of the provision to
other persons or circumstances shall not be affected.

(£ The captions or headings at the beginning of each section hereof are for
convenience of the parties and are not a part of this Deed of Trust.

(g) Time is of the essence of each provision of this Deed of Trust.

{h) Covenants numbered 1, 3, 4, 5, 6, 7, 8 and 9 of Nevada Revised Statutes §
107.030 are incorporated herein by reference. The rate of interest for Covenant Number 4 shall be
the Default Rate (defined in the Note). The percent of counsel fees under Covenant No. 7 shall be
reasonable. Except for Covenants Numbers 6, 7 and 8§, to the extent that any terms of this Deed of
Trust are inconsistent with such statutory covenants, the terms of this Deed of Trust will control.
Caovenants Numbers 6, 7 and 8 shall control over the express terms of any inconsistent terms of this
Deed of Trust.

21. Notice. Except as otherwise provided by law, any notice, request, demand, consent,
approval or other communication (“Notice”) provided or permitted under this Deed of Trust, or
any other instrument contemplated hereby, shall be in writing, signed by the part giving such
Notice and shall be given by personal delivery to the other party or by United States certified or
registered mail, postage prepaid, return receipt requested, addressed to the party for whom it is
intended at its address as set forth below. Unless otherwise specified, Notice shall be deemed
given when received, but if delivery is not accepted, on the earlier of the date delivery is refused or
the third day after same is deposited in any official United States Postal Depository. Any party
from time to time, by Notice to the other parties given as above set forth, may change its address
for purpose of receipt of any such communication.

Beneficiary: Scott Financial Corporation
15010 Sundown Drive
Bismarck, North Dakota 58503
Trustor: Gemstone Development West, Inc.
9121 West Russell Road, Suite 117
Las Vegas, Nevada 89148

Trustee: Commonwealth Land Title Insurance Company
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5550 Painted Mirage, #440
Las Vegas, NV 89102

22. No Third Party Beneficiaries. This Deed of Trust is made and entered into for the
sole protection and benefit of the parties hereto, and no other person or entity shall be a direct or
indirect beneficiary of, or shall have any direct or indirect cause of action or claim in connection
with this Deed of Trust or any of the other Loan Documents.

23.  No Offset. Under no circumstances shall Trustor fail or delay to perform (or resist
the enforcement of ) any of its obligations in connection with any of the Loan Documents because
of any alleged offsetting claim or cause of action against Beneficiary (or any indebtedness or
obligation of Beneficiary) which has not been confirmed in a final judgment of a court of
competent jurisdiction (sustained on appeal, if any ) against Beneficiary, and Trustor hereby waives
any such rights of setoff (or offset) which it might otherwise have with respect to any such claims
or causes of action against Beneficiary (or any such obligations or indebtedness of Beneficiary),
unless and until such right of setoffis confirmed and liquidated by such a final judgment. Trustor
further waives any right that it might otherwise have to require a marshaling of any security of
Beneficiary or to direct the order in which Beneficiary pursues its rights or remedies with respect to
any of its security. '

24. Continuation of Payments. Notwithstanding any taking by eminent domain or
other governmental action causing injury to, or decrease in value of, the Property and creating a
right to compensation therefor, Trustor shall continue to make the required payments of principal
and interest on the Note. If, prior to the receipt by Beneficiary of such award or compensation, the
Property shall have been sold in any action or proceeding to foreclose this Deed of Trust,
Beneficiary shall have the right to rcceive said award or compensation to the extent of any
deficiency found to be due upon such sale, with interest hereon, whether or not a deficiency
judgment of this Deed of Trust shall have been sought or recovered, together with reasonable
counsel fees and the costs and disbursements incurred by Beneficiary in connection with the
collection of such award or compensation.

25. Security Agreement.

(a) With respect to all of the personal property that is included in the description
of the Property (the “Collateral”), this Deed of Trust shall constitute a security agreement under
Article 9 of the Nevada Uniform Commercial Code, and Trustor hereby grants Beneficiary a
security interest in the Collateral for the purpose of securing all of Trustor’s obligations under the
Note, and grants Beneficiary all rights of a secured party under the provisions of Article 9 of the
Nevada Uniformm Commercial Code in connection therewith.

(b) Without limiting the generality of any other provision of this Deed of Trust,
Trustor further covenants that the Collateral will be kept on or at the Property, that Trustor will not
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sell or otherwise dispose of the Collateral, that Trustor will keep the Collateral in good condition
and repair, that Beneficiary may inspect and examine the Collateral at any reasonable time, that the
Collateral is free and clear of any other liens or encumbrances, and that the security interest granted
hereby extends to all proceeds and replacements for any or all of the Collateral.

(c) If there is an Event of Default, beneficiary may take possession of any part of
all of the Collateral, and thereafter take all actions in connection therewith that it deems necessary
or appropriate to protect or preserve the Collateral, require Trustor to assemble the Collateral at a
place designated by Beneficiary, sell the Collateral at a public or private sale in such order as
Beneficiary may determine (independent of any Trustee’s sale hereunder), and exercise any and all
other rights extended to secured parties under the terms of Article 9 of the Nevada Uniform
Commercial Code.

26. Fixture Filing. This Deed of Trust covers goods that are or are to become fixtures
related to the Property, and constitutes a “fixture filing” with respect thereto, executed by Trustor
as “debtor” and Beneficiary as “secured party,” for purposes of the Nevada Uniform Commercial
Code.

27. Warranty of Title. Trustor warrants that it is the sole owner of good and
marketable unencumbered title to the Property, and Trustor will forever defend the same against all
claims and persons whomsoever, unto Beneficiary, its successors and assigns, subject only to the
matters approved by beneficiary as acceptable exceptions to title pursuant to the provisions of the
closing instruction letter delivered herewith to the title insurance company insuring the lien of this
Deed of Trust. All of Trustor=s present and future right, title and interest in the Property shall be
subject to the lien and other terms and provisions of this Deed of Trust regardless of the time that
any such right, title and interest is created, obtained by or conveyed, transferred or assigned to
Trustor.

28, Intentionally Deleted.

29. Appointment of a Receiver. Following the occurrence of an Event of Default and
provided that all applicable notice and cure provisions have passed without Trustor effectuating a
cure, a receiver may be appointed, with or without notice, where upon the receiver shall
immediately be entitled to possession of all of the Property. Beneficiary=s right to a receiver shall
be absolute and unconditional. The receiver may be appointed without regard to the adequacy of
any security for the Note and Trustor shall immediately surrender possession of the Property to the
receiver upon his appointment. The receiver shall have the right to take possession of the Property,
to collect the Rents therefrom, to complete the construction of any structures or improvements in
progress thereon, to lease the Property or any part thereof, to operate any business thereon, and to
exercise such other rights as may be granted by the court pending such proceedings, and up to the
time of redemption of issuance of a Trustee=s deed. Rents shall be applied to the costs and
expenses of the receiver and the receivership, including any costs of construction, and the balance

16

SCOTT-004715

ARA 000030



shall be applied in the manner provided for herein. The receiver shall have the power to borrow
money from any person, including Beneficiary, for expenses of operating, preserving, maintaining
and caring for the Property, and completing the construction in progress of any improvements or
structures upon the Property, and all such borrowed sums, together with interest thereon, whether
expended or not, shall be added to the obligations secured hereby. In addition, any costs incurred,
or advances made, by beneficiary in connection with the implementation or operation of the
receivership, shall be added to the obligations secured hereby, bear interest at the Default Rate, be
guaranteed by any guarantee(s) now or thereafter relating to the obligations secured hereby and be
secured by this Deed of Trust. Trustor hereby waives any right it may have under Nevada. Revised
Statutes § 107.100 to require Beneficiary to make any showing or meet any obligation as a
condition to the appointment of a receiver.

30. Construction Mortgage. This Deed of Trust is a “construction mortgage® as that
term is defined in Article 9 of the Nevada Uniform Commercial Code (Nevada Revised Statutes
Chapter 104).

31. Waiver of Jury Trial. Trustor and Beneficiary each (a) covenants and agrees
not to elect a trial by jury with respect to any issue arising out of this instrument or the
relationship between the parties as borrower and lender that is triable of right by a jury and
(b) waives any right to trial by jury with respect to such issue to the extent that any such
right exists now or in the future. This waive of right to trial by jury is separately given by
each party, knowingly and voluntarily with the benefit of competent legal counsel.

32. Waiver of Marshaling. To the extent permitted by law Trustor waives (i) the
benefit of all present or future laws providing for any appraisement before sale or any portion of the
Property, (ii) all rights of redemption, valuation, appraisement, stay of execution, notice of election
to mature or declare due the whole of the debts and/or obligations secured by this Deed of Trust
and marshaling in the event of foreclosure of the lien created by this Deed of Trust, (iii) all rights
and remedies which Trustor may have or be able to assert by reason of the laws of the State of
Nevada pertaining to the rights and remedies of sureties, (iv) the right to assert any statute of
limitations as a bar to the enforcement of the lien of this Deed of Trust or to any action brought to
enforce the Note or any other obligation secured by this Deed of Trust, (v) any rights, legal or
equitable, to require marshaling of assets or to require upon foreclosure sales in a particular order,
including any rights under Nevada Revised Statutes Beneficiary shall have the right to determine
the order in which any or all of the Property shall be subjected to the remedies provided by this
Deed of Trust. Beneficiary shall have the right to determine the order in which any or all portions
of the indebtedness and obligations secured by this Deed of Trust are satisfied from the proceeds
realized upon the exercise of the remedies provided by this Deed of Trust.

33. Certification of Loan Documents. Within ten (10) business days after a written
request from Beneficiary, Trustor shall deliver to Beneficiary a written statement, signed and
acknowledged by Trustor, certifying to Beneficiary or any person designated by the Beneficiary, as
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of the date of such statement (i) that the Loan Documents are unmodified and in full force and
effect (or if there have been modifications, that the Loan Documents are in full force and effect as
modified and setting forth such modifications), (ii) the unpaid principal balance of the Note, (iii)
the date to which interest under the Note has been paid, (iv) that Trustor is not in default in paying
the indebtedness or in performing or observing any of the covenants and agreements contained in
this Deed of Trust or any other Loan Document (or, if the Trustor is in default, describing such
default in reasonable detail), (v) whether or not there are then existing any offsets or defenses
known to Trustor against the enforcement of any right or remedy of Beneficiary under the Loan
Documents, and (vi) any additional facts requested by the Beneficiary. Failure to timely issue the
requested certificate shall, at the election of the Trustor, be an Event of Default by the Trustor.

34. Release. Provided that there is no Event of Default, Trustor shall be entitled to the
release of the lien of this Deed of Trust with respect to certain parcels of the Property upon
payment of required proceeds from each such parcel as set forth in the Loan Agreement, subject to
the following conditions:

(a) The satisfaction of all state, county, municipal or other requirements regarding the
subdivision of the Property and the sale of the parcel thereof to be released, and evidence thereof
satisfactory to Beneficiary;

(b) The release in question shall be in connection with the sale of a parcel of the Property to
a bona fide purchaser for value, and shall be approved by Lender;

(c) Beneficiary shall have been paid the release price for such parcel;
(d) Beneficiary shall have received such title insurance endorsements to its policy of title
insurance insuring the lien of this Deed of Trust as Beneficiary may require, in the sole and

absolute exercise of its discretion;

(¢) Beneficiary shall have received a written request for such release in a form and
substance satisfactory to Beneficiary in the sole and absolute exercise of its discretion;

(f) All costs and expenses of Beneficiary relating to such release shall be paid by Trustor
including, without limitation, reconveyance fees, title fees, recording fees and legal expenses;

(8) No partial release shall impair or adversely affect Beneficiary=s security in the
remainder of the Property subject to this Deed of Trust, and Trustor shall provide such access
and/or use easements (burdening the Property to be released for the benefit of the remaining portion
of the Property) as Beneficiary may deem necessary in the reasonable exercise of its discretion;

(h) The release price may be applied to the Note by Beneficiary in any order that
Beneficiary so desires.
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35. CC&R’s. By accepting this Deed of Trust, Beneficiary agrees that the priority of
this Deed of Trust shall be at all times as if any Covenants, Conditions and Restrictions (CC&R’s)
relating to the ManhattanWest Project to be constructed on the Property had been recorded prior to the
recording hereof, '
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IN WITNESS WHEREOF, Trustor has executed this instrument on the day and year first
above written.

TRUSTOR:

GEMSTONE DEVELOPMENT WEST, INC.

%//W

Kexand& Fdelstein
Its Chief Executive Officer

By:

STATE OF NEVADA }
} ss

COUNTY OF CLARK }

This instrument was acknowledged before me on January 3o, 2008, by Alexander
Edelstein, the Chief Executive Officer of Gemstone Development West, Inc.,, a Nevada
corporation, on behalf of the corporation.

(%,N Y %ﬁ S

NOTARY PUBLIC

LYNN SHARON DEMANN

& Notery Public-State of Nevada
Y  APPT. NO. 06-109288-1
¥t My App. Explres Octobet 20, 2010

\ LYNN SHARON DEMANN
Notary Public-State of Nevada

2 oA APPT. NO. 08-109288-1
MY My App. Explres October 20, 2010
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EXHIBIT A
All that certain real property situated in the County of Clark, State of Nevada, described as follows:
PARCEL 1:

The West Half (W1/2) of the Northeast Quarter (NE1/4) of the Northwest Quarter (NW1/4) of the
Northwest Quarter (NW1/4) of Section 32, Township 21 South, Range 60 East, M.D.B. & M.

EXCEPTING THEREFROM that property conveyed to Clark County by Grant Deed recorded
September 22, 1972 in Book 265 as Document No. 224982 of Official Records.

AND EXCEPTING THEREFROM that property conveyed to the County of Clark by Grant,
Bargain, Sale and Dedication Deed recorded August 23, 2007 in Book 20070823 as Document No.
0004782 of Official Records.

TOGETHER WITH that property shown in Order of Vacation recorded August 23, 2007 in Book
20070823 as Document No. 0004781 and re-recorded August 28, 2007 in Book 20070828 as
Document No. 0004280 of Official Records.

ASSESSOR’S PARCEL NO.: 163-32-101-003

PARCEL 2:

The East Half (E1/2) of the Northeast Quarter (NE1/4) of the Northwest Quarter (NW1/4) of the
Northwest Quarter (NW1/4) of Section 32, Township 21 South, Range 60 East, M.D.B. & M.

EXCEPTING THEREFROM the Southerly 396 feet thereof.

AND EXCEPTING THEREFROM that property conveyed to Clark County by Grant Deed
recorded September 22, 1972 in Book 265 as Document No. 224981 of Official Records.

TOGETHER WITH that property shown in Order of Vacation recorded August 23, 2007 in Book
20070823 as Document No. 0004781 and re-recorded August 28, 2007 in Book 20070828 as
Document No. 0004280 of Official Records.

ASSESSOR’S PARCEL NO.: 163-32-101-004

PARCEL 3"

The Southerly 396 feet of the East Half (E1/2) of the Northeast Quarter (NE1/4) of the Northwest
Quarter (NW1/4) of the Northwest Quarter (NW1/4) of Section 32, Township 21 South, Range 60
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East, M.D.B. & M.
ASSESSOR’S PARCEL NO.: 163-32-101-005
PARCEL 4:

The West Half (W1/2) of the Northwest Quarter (NW 1/4) of the Northeast Quarter (NE1/4) ofthe
Northwest Quarter (NW1/4) of Section 32, Township 21 South, Range 60 East, M.D.B. & M.

EXCEPTING THEREFROM that property conveyed to Clark County by Grant Deed recorded
September 22, 1972 in Book 265 as Document No. 224994 of Official Records.

FURTHER EXCEPTING THEREFROM that property shown in Final Order of Condemnation
recorded November 20, 1998 in Book 981120 as Document No. 00763 of Official Records.

ASSESSOR’S PARCEL NO.: 163-32-101-014
PARCEL 5:

The East Half (E1/2) of the Southeast Quarter (SE1/4) of the Northwest Quarter (NW1/4) of the
Northwest Quarter (NW1/4) of Section 32, Township 21 South, Range 60 East, M.D.B, & M.

EXCEPTING THEREFROM that property conveyed to the County of Clark by Grant, Bargain,
Sale and Dedication Deed recorded August 23, 2007 in Book 20070823 as Document No. 0004783
of Official Records.

ASSESSOR’S PARCEL NO.: 163-32-101-010

NOTE: THE NEW PARCEL NO. FOR THE ALL OF THE ABOVE IS 163-32-101-019
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EXHIBIT 2
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AR DA S

20080207-0001486

Fee: $21.90
Assessor’s Parcel Number:  163-32-101-019 N/C Fes: $0.00
Recording Requested by and ?gégéégg?g% 10:00:58

‘When Recorded Mail to:

, Requestor
Scott Financial Corporation COMMONHEALTH TITLE
15.010 Sundown Drive Debhie Conuay ADF
Blsmarcls, ND 38503 Clark County Recorder Pos: 8
"~ _

MEZZANINE DEEDS OF TRUST SUBORDINATION AGREEMENT

THIS AGREEMENT is made effective January 22, 2008, by SCOTT FINANCIAL
CORPORATION, a North Dakota corporation (“SFC”).

RECITALS

A. Gemstone Apache, LLC (*Apache”) is the “Trustor” and SFC is the “Beneficiary” under
the following described deeds of trust (separately and collectively, together with amendments now
existing or hereafter arising, the “Mezzanine Deeds of Trust”) covering the real property described on
Exhibit A hereto (the “Trust Property”), each of which was recorded in the Official Records of Clark
County, Nevada (“Office™):

e8] Senior Deed of Trust dated June 26, 2006, and recorded July S, 2006, at Book 20060705,
Instrument No. 0004264, securing $15,000,000 evidenced by a promissory note of equal amount payable
by Apache to SFC, affecting a portion of the Trust Property (the “Mezzanine Senior Deed of Trust™);

@ii) Junior Deed of Trust dated June 26, 2006, and recorded July 5, 2006, at Book 20060705,
Instrument No. 0004265, securing $10,000,000 evidenced by a promissory note of equal amount payable
by Apache to SFC, as amended by a First Amendment recorded May 22, 2007, at Book 20070522,
Instrument No. 0004011, securing an additional $8,000,000 evidenced by a promissory note of equal
amount payable by Apache to SFC (the “Mezzanine Junior Deed of Trust”™); and

(@ii) Third Deed of Trust dated June 26, 2006, and recorded July 5, 2006, at Book 20060705,
Instrument No. 004266, securing $13,000,000 evidenced by a promissory note of equal amount payable
by Alexander Edelstein to SFC (“Edelstein Note™), as amended by a First Amendment to Third Deed of
Trust recorded October 24, 2007 at Book 20071024, Instrument No. 004182, securing an additional
$10,000,000 evidenced by a promissory note of equal amount payable by Apache to SFC (the
“Mezzanine Third Deed of Trust”). (The foregoing promissory notes payable by Apache to SFC are
herein referred to separately and collectively as the “Mezzanine Notes.”)

'B. Gemstone Development West, Inc. (“GDW™) has purchased the Trust Property from
Apache and has assumed the obligations under the Mezzanine Deeds of Trust and the Mezzanine Notes
and the Edelstein Note pursuant to an Assumption Agreement to be recorded contemporaneously .

herewith. The Mezzanine Notes have been restructured and consolidated into a $46,000,000 Promissory
Note (“Restructured Mezzanine Note™) payable by GDW to SFC, and the Mezzanine Deeds of Trust have
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been amended to secure payment of the Restructured Mezzanine Note, pursuant to the Fourth
Amendment to Mezzanine Loan Agreement of even date herewith.

C. SFC has agreed to loan $110,000,000 to GDW pursuant to a Senior Debt Loan
Agreement (“Senior Debt Loan Agreement”) of even date herewith between GDW, as Borrower, and
SFC, as SFC, as further evidenced by a $100,000,000 Senior Debt Construction Note and a $10,000,000
Senior Debt Contingency Notes (the “Senior Debt Notes”) payable by GDW to SFC, payment of which is
secured by a Senior Debt Deed of Trust of even date recorded in the Office at Book & , Instrument No.
XK, wherein GDW is the Trustor and SFC is the Beneficiary of a Senior Deed of Trust (the

“$110,000,000 Senior Debt Deed of Trust”). se Rook. 2e0¥azo 7S, 74”4!/)7@ s Mo, /4P

C. SFC has agreed and hereby intends to evidence that the Mezzanine Deeds of Trust and
the indebtedness secured thereby shall be subordinate to the $110,000,000 Senior Debt Deed of Trust and
the indebtedness secured thereby.

AGREEMENT

NOW, THEREFORE, in consideration of the premises and of the terms and conditions hereafter
set forth, and as inducement for any participant to acquire any interest in the Senior Debt Loan
Agreement, the Senior Debt Notes and all related loan documents, SFC hereby agrees as follows:

1. Lien Priority. The lien of the $110,000,000 Senior Debt Deed of Trust and the indebtedness
secured thereby shall in all respects be deemed prior to and superior to the lien of the Mezzanine Deeds of
Trust and the indebtedness secured thereby, as though the Mezzanine Deeds of Trust had been recorded
subsequent to the recordation of the $110,000,000 Senior Debt Deed of Trust.

1. Subordination. The payment of all of the Restructured Mezzanine Note is hereby
expressly subordinated to the extent and in the manner hereinafter set forth to the payment in full of the
Senior Debt Notes; and regardless of any priority otherwise available to SFC (as lender of the
Restructured Mezzanine Note) by law or by agreement, SFC shall hold a first security interest in all
collateral securing payment of the Senior Debt Notes (the “Collateral™), and any security interest claimed
therein (including any proceeds thereof) by SFC (as lender of the Restructured Mezzanine Note) shall be
and remain fully subordinate for all purposes to the security interest of SFC therein for all purposes
whatsoever,

2. No Payments. Until all of the Senior Debt Notes has been paid in full, SFC (as lender of
the Restructured Mezzanine Note) shall not demand, receive or accept any payment (whether of principal,
interest or otherwise) from the Borrower in respect of the Restructured Mezzanine Note, or exercise any
right of or permif any setoff in respect of the Restructured Mezzanine Note, provided that notwithstanding
the foregoing, so long as no cvent of default has occurred with respect to the Senior Debt Noies or the
$110,00,000 Senior Debt Deed of Trust, SFC may receive and Borrower may pay scheduled interest and
fees and may pay such interest and fees from advances on the Mezzanine Note.

3 Receipt of Prohibited Payments. If SFC (as lender of the Restructured Mezzanine Note)
receives any payment on the Restructured Mezzanine Note that SFC (as lender of the Restructured
Mezzanine Note) is not entitled to receive under the provisions of this Agreement, SFC (as lender of the
Restructured Mezzanine Note) will hold the amount so received in trust for SFC and will forthwith turn
over such payment to SFC in the form received {except for the endorsement of SFC (as lender of the
Restructured Mezzanine Note) where necessary) for application to then-existing Senior Debt Notes

2-
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(whether or not due), in such manner of application as SFC may deem appropriate. In the event that SFC
(as lender of the Restructured Mezzanine Note) shall exercise any right of setoff that SFC (as lender of
the Restructured Mezzanine Note) is not permitted to exercise under the provisions of this Agreement,
SFC (as lender of the Restructured Mezzanine Note) will promptly pay over to SFC, in immediately
available funds, an amount equal to the amount of the claims or obligations offset. If SFC (as lender of
the Restructured Mezzanine Note) fails to make any endorsement required under this Agreement, SFC, or
any of its officers or employees or agents on behalf of SFC, is hereby irrevocably appointed as the
attorney-in-fact (which appointment is coupled with an interest) for SFC (as lender of the Restructured
Mezzanine Note) to make such endorsement in SFC (as lender of the Restructured Mezzanine Note)’s
name,

4. Action on Restructured Mezzanine Note. SFC (as lender of the Restructured Mezzanine
Note) will not commence any action or proceeding against the Borrower to recover all or any part of the
Restructured Mezzanine Note, or join with any SFC (as lender of the Restructured Mezzanine Note)
(unless SFC shall so join) in bringing any proceeding against the Borrower under any bankruptcy,
reorganization, readjustment of debt, arrangement of debt receivership, liquidation or insolvency law or
statute of the federal or any state government, or take possession of, sell, or dispose of any Collateral, or
exercise or enforce any right or remedy available to SEC (as lender of the Restructured Mezzanine Note)
with respect to any such Collateral, unless and until the Senior Debt Notes has been paid in full.

-3-
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S, Foreclosure of Collateral. Notwithstanding any security interest now held or hereafier
acquired by SFC (as lender of the Restructured Mezzanine Note), SFC may take possession of, sell,
dispose of, and otherwise deal with all or any part of the Collateral, and may enforce any right or remedy
available to it with respect to the Collateral, all without notice to or consent of SFC (as lender of the
Restructured Mezzanine Note) except as specifically required by applicable law. All proceeds received
by SFC with respect to any Collateral may be applied, first, to pay or reimburse SFC for all costs and
expenses (including reasonable attorneys’ fees) incurred by SFC in connection with the collection of such
proceeds, and, second, to any indebtedness secured by the Bank's security interest in that Collateral in
any order that it may choose.

6. Bankruptcy and Insolvency. In the event of any receivership, insolvency, bankruptcy,
assignment for the benefit of SFC (as lender of the Restructured Mezzanine Note)s, reorganization or
arrangement with SFC (as lender of the Restructured Mezzanine Note)s, whether or not pursuant to
bankruptcy law, the sale of all or substantially all of the assets of the Borrower, dissolution, liquidation or
any other marshaling of the assets or liabilities of the Borrower, SFC (as lender of the Restructured
Mezzanine Note) will file all claims, proofs of claim or other instruments of similar character necessary to
enforce the obligations of the Borrower in respect of the Restructured Mezzanine Note and will hold in
trust for SFC and promptly pay over to SFC in the form received (except for the endorsement of SFC (as
lender of the Restructured Mezzanine Note) where necessary) for application to the then-existing Senior
Debt Notes, any and all moneys, dividends or other assets received in any such proceedings on account of
the Restructured Mezzanine Note unless and until the Senior Debt Notes has been paid in full. If SFC (as
lender of the Restructured Mezzanine Note) shall fail to take any such action, SFC, as attorney-in-fact for
SFC (as lender of the Restructured Mezzanine Note), may take such action on SFC (as lender of the
Restructured Mezzanine Note)’s behalf. SFC (as lender of the Restructured Mezzanine Note) hereby
irrevocably appoints SFC, or any of its officers or employees on behalf of SFC, as the attorney-in-fact for
SFC (as lender of the Restructured Mezzanine Note) (which appointment is coupled with an interest) with
the power but not the duty to demand, sue for, collect and receive any and all such moneys, dividends or
other assets and give acquittance therefor and to file any claim, proof of claim or other instrument of
similar character, to vote claims on the Restructured Mezzanine Note to accept or reject any plan of
partial or complete liquidation, reorganization, arrangement, composition or extension and to take such
other action in SFC’s own name or in the name of SFC (as lender of the Restructured Mezzanine Note) as
SFC may deem necessary or advisable for the enforcement of the agreements contained herein; and SFC
(as lender of the Restructured Mezzanine Note) will execute and deliver to SFC such other and further
powers-of-attorney or instruments as SFC may request in order to accomplish the foregoing.

7. Restrictive Legend; Transfer of Restructured Mezzanine Note. SFC (as lender of the

Restructured Mezzanine Note) will cause all notes, bonds, debentures or other instruments evidencing the
Restructured Mezzanine Note or any part thereof to contain a specific statement thereon to the effect that
the indebtedness thereby evidenced is subject to the provisions of this Agreement, and SFC (as lender of
the Restructured Mezzanine Note) will mark its books conspicuously to evidence the subordination
effected hereby. SFC (as lender of the Restructured Mezzanine Note) will not assign, transfer or pledge
to any other person any of the Restructured Mezzanine Note unless the subordination provisions hereof
are accepted and agreed by such other person.

8. Continuing Effect. This Agreement shall constitute a continuing agreement of
subordination, and SFC may modify any term of the Senior Debt Notes in reliance upon this Agreement.
Without limiting the generality of the foregoing, SFC may, at any time and from time to time:

(a) change the interest rate or change the amount of payment or extend the time for
payment or renew or otherwise alter the terms of any Senior Debt Notes or any instrument
evidencing the same in any manner;
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(© le in any manner for the Payment or collection of the Senjor
Debt Notes or any part thereof;

()] exercise or refya

in from eXxercising any right againgt the Borrower or any other
person (including SFC (as lender ofthe Restructureq Mezzanine Note)); and
(e) apply any sums

FC, by whomsoever
the Senior Debt Notes in such m,

10. This Agreement shall not be construed a5 affecting the priority of any other liens or
cuxmbiances in fayor of SFC on the Trust Property.
1.
e bindigupon

This Agreement shall be construed aceor g to the laws of the
and inure to the benefit of SFC, its barticipa

State of Nevada and shajl
nts, and their Succe

SSOrs and assigng,
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SCOTT FINANCIAL CORPORATION

By:

Brad I. Scott
President
= T .AEOFNORTH DAKOTA }

Ss

—OTINTY OF BURLEIGH }

i catilile, e PR

JASON ULMER o UE(—:—~
Noftary Public
State of North Dakota
My Commission Expires Feb. 10, 2013
wmw‘

L e o

T T IIS IINSTRUMENT WAS DRAFTED BY:
I aslon Edelman Borman & Brand, L1P (PRI
3300 Wells Fargo Center

90O SouthSeventh Street

ninneapolis, Minnesota $5402
(6 12) 672:8200
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EXHIBIT A

All that certain real property situated in the County of Clark, State of Nevada, described as follows:
PARCEL 1:

The West Half (W1/2) of the Northeast Quarter (NE1/4) of the Northwest Quarter (NW1/4) of the
Northwest Quarter (NW1/4) of Section 32, Township 21 South, Range 60 East, M.D.B. & M.

EXCEPTING THEREFROM that property conveyed to Clark County by Grant Deed recorded September
22, 1972 in Book 265 as Document No. 224982 of Official Records.

AND EXCEPTING THEREFROM that property conveyed to the County of Clark by Grant, Bargain,
Sale and Dedication Deed recorded August 23, 2007 in Book 20070823 as Document No. 0004782 of
Official Records.

TOGETHER WITH that property shown in Order of Vacation recorded August 23, 2007 in Book
20070823 as Document No. 0004781 and re-recorded August 28, 2007 in Book 20070828 as Document
No. 0004280 of Official Records.

ASSESSOR’S PARCEL NO.: 163-32-101-003

PARCEL 2:

The Last Half (E1/2) of the Northeast Quarter (NE1/4) of the Northwest Quarter (NW1/4) of the
Northwest Quarter (NW1/4) of Section 32, Township 21 South, Range 60 East, M.D.B. & M.

EXCEPTING THEREFROM the Southerly 396 feet thereof.

AND EXCEPTING THEREFROM that property conveyed to Clark County by Grant Deed recorded
September 22, 1972 in Book 265 as Document No. 224981 of Official Records.

TOGETHER WITH that property shown in Order of Vacation recorded August 23, 2007 in Book
20070823 as Document No. 0004781 and re-recorded August 28, 2007 in Book 20070828 as Document
No. 0004280 of Official Records.

ASSESSOR’S PARCEL NO.: 163-32-101-004

PARCEL 3:

The Southerly 396 feet of the East Half (E1/2) of the Northeast Quarter (NE1/4) of the Northwest Quarter
(NW1/4) of the Northwest Quarter (NW1/4) of Section 32, Township 21 South, Range 60 East, M.D.B. &
M. ‘

ASSESSOR’S PARCEL NO.: 163-32-101-005

PARCEL 4:

The West Half (W1/2) of the Northwest Quarter (NW1/4) of the Northeast Quarter (NE1/4) of the
Northwest Quarter (NW1/4) of Section 32, Township 21 South, Range 60 East, M.D.B. & M,
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EXCEPTING THEREFROM that property conveyed to Clark County by Grant Deed recorded September
22, 1972 in Book 265 as Document No. 224994 of Official Records.

FURTHER EXCEPTING THEREFROM that property shown in Final Order of Condemnation recorded
November 20, 1998 in Book 981120 as Document No. 00763 of Official Records.

ASSESSOR’S PARCEL NO.: 163-32-101-014
PARCEL 5:

The East Half (E1/2) of the Southeast Quarter (SE1/4) of the Northwest Quarter (NW1/4) of the
Northwest Quarter (NW1/4) of Section 32, Township 21 South, Range 60 East, M.D.B. & M.

EXCEPTING THEREFROM that property conveyed to the County of Clark by Grant, Bargain, Sale and
Dedication Deed recorded August 23, 2007 in Book 20070823 as Document No. 0004783 of Official
Records.

ASSESSOR’S PARCEL NO.: 163-32-101-010

NOTE: THE NEW PARCEL NO. FOR THE ALL OF THE ABOVE IS 163-32-101-019
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Scott

Financial Corporation

January 23, 2008

To: ManhattanWest Phase 1 Vertical Financing Participants

Maen%ha‘ttanWest Draw Summary

Draw #: Sr. Loan Initial Draw

Invoice Period: Project start thru November’
Draw Amount: $24,549,923.02

Funding Date: February 6, 2008

Enclosed you will find the following supporting documentation for this draw request:

SFC Draw Cover Letter 1-23-08

NCS Voucher Control Summary Letter 1-23-08

SFC Document E: Everything (Contractor Cost, Developer Cost, Loan Balances)
SFC Document €: Contractor Costs Detail

SFC Document D: Developer Costs Detail

Application and Certificate for Payment 11-30-07

NCS Loan Budget item Status/Activity 11-30-07

NCS Construction Progress Inspection Report 11-30-07

Participant Funding Breakdown & Wiring Instructions

LENOGOA LN

By signing below, Scott Financial Corporation (Lender) and Bank of Okiahoma, N.A. (Co-lead)
have reviewed and approved the enclosed Draw Request.

LENDER: CO-LEAD:
"SCOTT FINANCIAL RPORATION BANK OF OKLAHOMA, N.A.
] *< Foa o B
_ 0 See ey e
Brad J. Scott  \ te Tim James Date
Its President - Its Sr. Vice President
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54 Financial Corporation

Sﬁvtt @

ATo: ManhattanWest Phase 1 Vertical Financing Participants

M_M_anhattanWest Draw Summary

Draw #: Sr. Loaa tnitial Draw
invoice Period: Froject start thru November
Draw Amount: $24,549,823,02

Funding Date: February 6, 2008

Enciosed you will find the following supporting documémation for this draw request:

. SFC Draw Cover Letter 1-23-08

NCS Youcher Control Summary Lefter 1-23-08

SFC Document £ Everything (Contractor Cost, Developer Cost. Loan Balances)
SFC Document < Contractor Costs Detail

SFC Document D Developer Costs Detail

Application and Certificate for Payment 11-30-07

NCS Loan Budget Itern Status/Activity 11-30-07

NCS Construction Progress Inspection Report 11-30-07 -

Participant Funding Breakdown & Wiring Instructions

CHNO DL W

By signing below. Scott Financial Corporation (Lender} and Bank of Oklahoma, N.A. (Co-lead)

have reviewed and approved the enclosed Draw Request.

LENDER: ’ CO-LEAD:
SCOTT FINANCIAL TION BANK PF OKLAHOMA, N.A.
T i ! [30l0g
Brad .J Scott Date Tim James T Date
its President . Its Sr. Vice Pre¥ident
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in an effort to efficiently execute the monthly draws; SFC has provided the following footnotes to

assist in navigating through the draw documents:

FTIQIOMOOm P

{These footnotes are handwritten on the enclosed draw documents)

Contractor Phase 1 Project Budget
Contractor GROSS Draw from start thru Nov.
Contractor GROSS Total Draws

Contractor GROSS Remaining Budget
Contractor Retention from start thru Nov.
Contractor Total Retentions

Contractor Retention Remaining '

: Contractor NET Draws from start thru Nov.
Contractor NET Total Draws

Contractor NET Remaining Budget

: Developer Phase 1 Budget

Developer NET Draw from start thru Nov.
: Developer NET Total Draws

: Developer NET Remaining Budget

: Total Budget
Total NET Draw from start thru Nov.

BB PRARBOLPPPPAPY

78,938,160.00
14,180,886.20
14,180,886.20
64,757,273.80

1,280,354.00

1,280,354.00

1.280,354.00
12,900,532.20
12,900,5632.20
66,037,627.80

54,545,383.64
11,649,390.82
11,649,390.82
42,895,992.82

$133,483,543.64
$ 24,549,923.02

<X <C€Hv FPPO zZ=Erx

: Total NET Draws
: Total NET Remaining Budget

Senior Debt Note Balance

Mezzanine Debt Note Balance
: Developer Equity
Total Project Funding start thru Nov.

: Contractor GROSS Draw Nov.
Contractor Retention Nov.
Contractor NET Draw Nov.

$ 24,549,923.02
$108,933,620.62

$ 24,549,923.02
$ 44,508,099.40
$ 2,000,000.00
$ 71,058,022.42

$ 6,228,055.20
$  622,806.20
$ 5,605,249.00
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SERVICES
January 23, 2008

Scott Financial Corporation
15010 Sundown Drive
Bismarck, ND 58503

Attn: Brad J. Scott

RE: DRAW REQUEST ON THE FOLLOWING PROJECT: /\6‘7

*MANHATTANWEST CONDOS PHASE | Gross $6,228,055.20 (1D
NCS PROJECT# 07-10-11Y-JO . Retention _ $622.806.20 X
Net ' $5605,249 60 \{

>EESEEBBEEBEBBEE BSOS >SS S>> > >>>>>Please fund $5,605,249.00 /

Please find enclosed the most recent draw request and inspection report for your review.
In addition, any pending reallocations are attached for your review. NCS accepts that
these reallocations are approved when this draw is funded.

The amount of the draw has been approved for payment as the work completed meets or
exceeds the amount requested.

Please make note of the available construction loan balances and notify us immediately
of any discrepancies.

If you have any questions, please do not hesitate to give our office a call.

Sincerely,

Jennifer Olivares
Disbursement Agent

2500 N. Buffalo, Suite 140 « Las Vegas, NV 89128 160 Country Estates Circie, Suite 3 « Reno, NV 89511
Oftfice (702) 251-1150 » Fax (702) 251-5918 Office (775) 324-7733 » Fax (775) 324-5212
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Document E: Everythin

3 i
Actus! Draw Summary PHASE {
Updrs Bealor Bodort SR AGTUAL Budoet
REVENUE BUMMARY Sava Amounm Basncs
Buriang 2 coTmrasl $ 2430771200 1 24,387,712.00
Budang 3 commercat s 28,865,408.00 E HA5408.00
Duniding 7 76 $ 36920822589 3 M
e 5 30,071,197 s 30.671,196.79
T8 $  30071,196.79 3 30.071,148.78
v
PROJECY COST SUMMARY
Conractor Fee $ 4,936,085.08 | s 732,861.50 )] 4,243,224 .50
Ske Improvement 3 424113671 | 8 2.750.12750 s 1.451,009.21
CrubhousePoal!Guardhouse 5 43088608 § - $ 430 38808
Framang Contract $ 3,381,518699 ] s 1, 298,650.00 3 2,081.80899
Condo Construction $__65, 53215 1 § 9,359,24720 3 58,519 284 .95
Ganusat Contsactor Subtots) $ 73930.160.001 § 14, (8088520 64,757 273.00
[ .
e — $ -
Qeneral Contractor Subtotst 3 JAT83¢,100000 3 4,100,886 20 157 373 .00
RETENTION E) 1,280, 354.00} $ 1.288. 384 00
OTHER AgusiTenia 3 I3 s & -
Fenang Ua1 Lugrase Expenies s -
Penarg Coange Cedws (Hut Appeovad AlA 72, 3 :
TOYAS. Geatral Contracior Cash Advances 3 Jeswieton]s 33 300 532,76 [3 86,037 677 80
Upgrade Costs s 229992553 ] s . $ 139992583
Tenant lmpeavernent Aliowanies $ 4,463,040.00 | 5 - 3 4,483 04800
ANowance for Amenices Bulgout 3 t 00 - 3 1,800.000.00
Totel Constrstion Aligwances $ 7,762,96533 - 7,762, 985.83
Miowance Retsinege S - : J
Oaveloper Allowsnos Advences $ 776196553 N 7.762.985.3)
Owvaloper Costs
Interest Expanse H 1032147568 | § . 3 10,334,47556
Loan Fees s 27500000 | 5 225,000.00 s -
Management Ovastaad S 428034763 3 813845.31 s 3.458,502.32
Costs outside GHP H 2.030.00000 | 5 - 3 2,039,080 00
Soft Costs B [ 14818385201 ¢ 7,463,943.43 3 7,152,040 86
Sakes & Marketmg Expense $ 10850, 20954 | ¢ 3,096,601.08 $ 7.753.600.48
Contu $ A, a0 | s = $ 4,390.000.00
3 BI1]s  v1eas 39092 i 38,133.027.2%
ABLIG1 T ChAnER HICES -Lpprodd 214 103, T B S -
Sublotsl with Chenge Orders snd Allowances Y sesasdmred]s  iissmodwm 3 42895 99282
OTHER Adpitments ) -} -
Fantag Cnbogs Coaens ot Appeoves duh 1925 L s :
Developer Monthly Advencs 3 K 34948303 64 !L- 1) 642.190.83 3 A2.8555992 82
+ 3 -
Oetesred Developer Costs s 673823874 s €.758,238.74
£.904,564.08 s . 00%iS  9oMERLOS
1.595. 860 .00 $ . [X: 58] 7,555 400.00
12.680.184.08 s coxls  17,800184.08
+ - Se. \Q
133 54 38,548, 03
$10MM Sanior Debt Nolke
Bonlor Loan Advesss _ 3 - 13 - |s -

SEEMM Meza Loan

$2MM E: 1ain Fqu

‘s Tanses C
, SEC A

S 10,326,521.84
s 8,850,029.76

$ 24,545,923.82
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Documént C: Contractor Costs Detail

General Contractor Cost Detail-APCO
BUDGEY
General Conditions
1000 GENERAL CONDITIONS . )
1000 APCO Contractor Fee $ 4,956,086.00 ] $ 699,452.00 $ 699,452.00 86.00%] $ 4,296,634.00
1310 General Conditions $ 7,085.00 | $ 709.50 $ 708.80 90.00%} $ 6,385.50
1330 Submittals $ 4,500.00 | s 2,700.00 s 2,700.00 40.00%) $ 1,800.00
. 1500 Mobilization $ 50,000.00 | $ 30,000.00 $ 30,000.00 40.00%] $ 20,000.00
1780 Closeout Documents $ 4,000.00 1 % - s - 100.00%] $ 4,000.00
TOTAL BUDGET AMOUNT $  5,061,681.00]$% 732,861.80 $ 732,861.50 14.48%] 4,328,818.50
Site Improvements
2000 SITEWORK
2200 Site Prep & Mass Excavation $ 2,754,700.00 | § 2,754,700.00 $ 2,754,700.00 0.00%] $
2300 Mass Excavation % - % - $ - #DIV/O! $ -
2510 Site Water $ 647,000.00 {1 ¢ - $ - 100.00%} $ 647,000.00
2530 Site Sanitary Sewer $ 615,000.00 } ¢ - £ - 100.00%] $ 615,000.00
2580 Site electric 3 - $ - $ - #0owvior | ¢ -
26060 Storm Sewer 3 511,000.00 { $ - S - 100.00%} $ 511,000.00
2740 Asphaltic concrete Paving $ 512,350.00] % 35,427.50 % 35,427.50 93.09%] % 476,922.50
2750 Concrete Paving and Approaches |'$ - $ - $ - #OWVIOT | $ -
2770 Curbs and Gutters 3 205,020.00 | $ - $ - 100.00%} $ 205,020.00
2775 Sidewalks $ 430,000.001 ¢ $ - 100.00%] % 430,000.00
2780 Unit Pavers $  255,000.00 | s - 100.00%} $ 255,000.00
2800 Irrigation System $ - $ - g - #OWV/OL | $ -
2820 Fencing $ - $ - $ - #owvror | $ -
2870 Site furnishings $ 100,000.00 } % - $ - 100.00%| % 100,000.00
2900 Landscaping $ 34500000 | ¢ - s - 100.00%] $ 345,000.00
TOTAL BUDGET AMOURT RN R R B T %k T < M ik I SN X 7 X2 V2 5}
Clubhouse/Pool/Pool House/ Guard House
18000 ALLOWANGES '

18000 Pools $ 460,000.00 | $ - % - 0.00%) % 460,000.00
— TOTAL BUBGET AMOUNT 3 q50,000.00 | § < 13 - B. 3 —350,000.00 |
Framing Contract

6100 Rough Framing $ 3,610,000.00 | $ 1,298,650.00 $ 1,298,650.00 64.03%] $ 2,311,350.00

TOTAL BUDGET AMOUNT $  3,610,00000]$  1,208,650.00 $ 1,298,660.00 64.03%] $ 2,311,350.00

Condo Construction
3000 CONCRETE .

3300 Cast in Place Concrete $ 8,875,000.00 | $ 5,494,000.00 s 5,494,000.00 38 10%] $ 3,381,000.00

3450 Precast Concrete $ 1,000,000.00 § % - $ : - 100.00%] $ 1,000,000.00
4000 MASONRY -

4100 CMU $ 1,5631,800.00] $ 38,233.00 $ 38,233.00 97.50%] % 1,493,567.00
5000 METALS

5100 Structural Steel $ 10,884.461.00f % 1,890,185.00 $ 1,890,185.00 82.63%| $ 8,994,276.00

5500 Misceilaneous Metals (incf) $ - $ - $ - #DIV/IO! $ -
6000 CARPENTRY
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BUDGET

. Draw Do
6200 Millwork $ 1,900,000.00§ ¢ - 1% 100.00%] $ 1,900,000.00
6400 Architectural Woodwork $ - $ - $ - #OWO! | $ -
7000 THERMAL ! MOISTURE PROTEGTION
7100 Waterproofing $ 77440000 ] % 74,045.40 5 74,045.40 90.44%| $ 700,354.60
7220 Insulation $ 359,840.00} ¢ - $ - 100.00%} $ 359,840.00
- 7240 EF1S/Stucco $ 1,455,600.00] % - $ - 100.00%] $ 1,455,600.00
7530 EPDM Roofing 60 mil $ - $ - $ - #OIVIO! $ -
7650 Hashing $ ’ - $ - $ - #Divior | $ -
7720 Roof Hatches w/ladder $ 843,440,001 % - $ - 100.00%] $ 843,440.00
7810 Sprayed on Fireproofing $ 260,000.00] % - s B 100.00%{ $ 260,000.00
7900 Caulking and Sealants $ - $ $ - #Div/Ot | $ .
8000 DOORS ‘& WINDOWS
8100 HM doors and Frames $ - $ s - #DIV/Ot | $
8200 Wood Doors and Frames 3 - $ - $ - #OwvIo! 1 $ -
8310 Access Panels 3 - 3 - 3 - #DIvior | ¢
8360 Overhead Doors $ - $ - H - #DIvio! | $ -
8400 Storefront $ 68,200.00 | $ 3 . 100.00%| $ 68,200.00
B560 Vinyt Windows $ 74680000 ) $ 3 - 100.00%] $ 746,800.00
8700 Door Hardware 8 - 3 - $ - #OIVIOH $ -
8800 Glass and glazing $ 5100000001 % 3 - 100.00%] % 5,100,000.00
6415 Granite $ 33200000] % - $ - 100.00%} $ 332,000.00
9200 LGMF and Drywalt $ 8,076,09200 | $ - $ - 100.00%| $ 9,076,092.00
9250 GWB wylight guage metal framing | $ - 13 - s - wovior | ¢ -
9300 Ceramic Tile 3 - $ ~ 3$ - #DIV/O! $ -
9520 ACT $ - $ - $ - #0000l | $ -
9600 Flooring $ 1,650,000.00 [ $ - $ - 100.00%{ % 1,650,000.00
9680 Carpet $ - $ - $ - #DIVIO! | $ -
9720 Wallcovering @22.00 sy. $ - $ - 3 - #DIvVIO! | $ -
9900 Painting $ 2,220,00000] $ - g - 100.00%| $ 2,220,000.00
10000 - BSPECIALTIES
10180 Toilet Partitions 3 - $ - $ - #owvo { $ -
10440 Interior Signage $ - $ - s - #oivior | $ -
10520 Fire extinguishers and Cabinets $ - $ - $ - #oviot | % -
10550 Mail Boxes $ - 3 $ - #DIVIO! $ -
10800 Bathroom Accessories 3 - $ - | $. - #0Iviot | § -
11000 EQUIPMENT
11000 APPLIANCES | $ 336,00000 | % - $ - 100.00%{ $ 336,000.00
14000 GONVEYING SYSTEMS . -
14200 HYDRAULIC ELEVATORS $ 1,442,976.00 | ¢ - $ - 100.00%| $ '1,442,976400
15000 MECHANICAL
15000 FIRE PROTECTION $ - - 3 - apwvor | ¢ -
15010 PLUMBING $ 5957,200001 % 791,333.80 $ 791,333.80 86.72%] $ 5,165,866.20
15020 H.V.A.C. $ 2,395,100001] % - 3 - 100 00%] $ 2,395,100.00
16000 ELECTRICAL
16000 ELECTRICAL $ 6,222,500.00 ] $ 1,071,450.00 s 1,071,450.00 82.78%] $ 5,151,050.00
TOTAL BUDGET AMOUNT $ 63,431,400.00] 35  9,359,247.20 $ 9,359,247.20 14.75% § 54,072,181.50
A % Pl <N
GRAND TOTAL OF GENERAL CONTRACTOR] $ /\78,936,160.00 | $~"14,180,856.20 $ . 14,180,886.20 17.96% $ -/ 64,757,273.80
) - - / l P
TOTAL RETENTION $k-(1,280,364.00) $ ¥ (1,280,354.00) #DWVO! |$ /- 1,280,384.00
"
NET CASH ADVANCES $ 78,938,160.00 8 12,900,532.20 $ 12,800,532.20 $ __66,037,627.80

Yk

T

)
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rCots Detail

__Document D: Develo

Developer
]
SENIOR BUDGET PROJECT TO DATE
000 interast Expense s 10,331,476 - s . 0.00%] S  10,331.475.66
ro'm.mi ‘&I 3 103314761 § - k 2 - [ 10,331,478
Loan Fees
9011 Loan Fees s 275,000 - 275.000.00 s 27500000 | 100.00%] §
YOTAL BUDGET AMOUNT 3 276000 |8 214,000.90 s 278,000.04 [ $
Management Overhead
11000 Management Overhebd s 4,280,348 _ 81384531 s 813,845.31 19.01%] & 3,466,502.32
(% if il 3 : L SEEY| (Y NS
not included in GNP
ickinder ' GMP
Guard House s 120,000 s - 0.00%| § 120,000.00
Site Scuiptures H 100,000 s 0.00%] $ 100,000.00
Project Signage s 120.000 s - 0.00%] $ 120,000.00
Common Araa Freaze (RVAC) $ 48,000 - s - 0.00%( $ 48,000.00
Cora Equipment Type il (HVAC) $ 36.000 - s - 000%| § 36,000.00
HVAC Type it (candenser. line. and air harrdler} H 1.350,000 - s - 0.00%! § 1,350,000.00
Wind Power s 50,000 s - 0.00%| § 50,000.00
Solar Power s 50,000 s - 0.00%) § 50,000.00
Lobby Glass Scuipture s 100.000 s - 0.00%{ $ 100,000.00
Kol Pord s 20,000 - s - 0.00%| § 20,000.00
Skyl.oungs Planlers s 20,000 - 1s - 0.00%] $ 20,000.00
Lobby Planters $ 25,000 - s - 0.00%} $ 25,000.00
TOTAL BUDGET AMOUNT $ 20300001 ¢ - $ - 0.00%] $ 2.039,000.00
Soft Costs
28000 - "BOFYCOSTS -
20001 Land Acguisition & Clasing Cost s 850,000 847.685.00 s 847,685.00 99.73%| $ 2,335.00
20002 Misceflaneous Consultants & Studies s 28873 83,624.53 $ 82,634.53 33.88%) S 163,238.49
20003 Property Taxes ] 364,053 41.777.90 s 41.777.96 10.88%| 3 342,275.46
20004 Civil Engineering s 650,000 97.514.91 s 97.514.91 V7 73%| ¢ 452,485.09
20005 Protective Fencing s 15.000 7.413.00 s 7.413.00 49.42%) $ 7,587.00
20006 Decorative Fencing s 20,000 12276 00 & 12.276.00 61.38%| $ 7,724.00
20007 County lImpact Fee s 700,000 . s - 0.00%] ¢ 700,000.00
21000 Architectre s 1,113,408 1.110.908.01 H 1.$10,908.01 98 78%| $ T 2,497.99
21001 Architectire Construction Administration s 234,000 151,274.32 s 151.274.32 54.65%] $ 82,725.68
21002 Structural Engineering 5 533,352 494.677.43 s 404.877.43 02.76%} $ 38,674.57
21003 Reproduction & Couner $ 48,138 28.012.05 s . 20912.05 58.33%| § 19,223.80
21004 Landscape & Lighting Architect s 87.821 9.480.86 ] 9,488.68 10.80%] $ 78,332.24
231006 Legat Fees s 270,189 230,282 .43 s 230.282.43 85.24%| § 39,886.30
21007 Accounting Servioes 3 21,652 442500 § 4,425.00 20.44%] $ 17,227.00
21008 Voucher Disbursement Services s 200,000 79,866 00 s 70.868.00 3993%| $ 120,134.00
21009 HOA Services s 32,500 - S - 000%| $ 32,500.00
21010 Misceltaneous Professional Fees $ 43,488 33.850.08 $ 33,850.09 77.48%| $ 9,796.84
21011 Project Coordination & Sie Management B3 541,687 - s - 0.00%] § 541,666.67
21012 Unit Closing Costs S 303,333 145.960.00 $ 145.980.00 48 12%{ § 157,373.33
21013 HOA Dues s 18,887 - $ - 0.00%| $ 16,666.67
21014 Inspections & Quality Contro! $ 297817 - s - 0.00%] § 297,916.67
21015 Upfront Insurance Premiums s 900,000 881.129.66 s 881.120.66 97 00%:} § 18,870.34
21016 Insurance Premiums s 1,137,500 176.203.00 s 176.203.00 1548%] $ 961,297.00
21017 Brokeroge Commissions & Fundraising Expense H 75.000 . s - 0.00%] § 25,000.00
21018 Corporate - Operations {Postege, Utilities, etc...) $ 59,332 34,200.58 s 34,200.59 5764%] § 25,131.44
21019 Comoiate - Admirtistrative Support $ 27385 657 41 $ 857.41 2.40%| $ 26,727.24
21020 Technology (Software, Services, Hardware) $ 52,538 1.510 88 ) 151098 288%| % $1,026.70
22001 Application, Map, Filing Fees s 400,000 21B.848.15 $ 218.848.15 5471%) § 181,151.85
22002 Water Connection Fees (and Sewer Conneciton) - 3.202,877 2.171.786 11 s 2,171,766.11 6781%| § 1,031,090.69
22004 Pawer Security Deposit s 25.000 - s - 000%] § 25,000.00
22005 Telephone Security Deposit N 35.100 - s - 000%| § 35,100.00
22006 Building Permit Fees H 1,344,927 494,263.58 s 494,263,58 36 75%| § 850,663.09
21025 Auto Rental $ 2.600 - s - q00%} S 2,600.00
21026 Entertainment s 2800 . 3 - 000%) ¢ 2,600.00
21027 Meals s 2,600 5 - 000N § 2,600.00
21028 Travel s 10,400 s - 000%) & 10,400.60
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Developer

AR, EXPENSES
L S | SENIOR BUDGET Initial Draw PROJECY TO DATE
21029 Lodging s 2,800 R s - 0.00%] $ 2,600.00
21030 Telecom/Cell Phone s 59,499 18.711 89 s 16.711.89 2809%] § 42,786.95
21031 Office Rent s 227.552 90.898.48 s 90,698.48 39.95%| § 136,653.77
2020 Wireless Devices L} 50,000 - s - 0.00%] 5 50,000.00
3008 Appliance & FFBE $ 200,000 . - 000%} $ 200,000.00
3017 Exercise Equipment N 165.000 s 0.00%{ § 165,000.00
3018 Poot Furniture 1 125,875 - s 0.00%] § 125,875.00
S $ -
[ TOTACHENCEY XRDERT TAETRINETY R LK IR AL 2o R A 7,5
Sales & Marketing Expense
23001 Sales Administration $ 150.000 - s - 0.00%} $ 150,000.00
23004 Sales Manager s 304,320 161.500.00 S 161.500.00 5307%| § 142,820.00
23005 Sales Agent pay and comemissions 5 1,530,714 131.868.00 s 131,868.00 B.56%) § 1,407,845.79
23006 Sales Director Fee & Bonuses s 130,000 . $ . 0.00%| $ 130,000.00
23007 Co-Brokerage Alowance H 1,854 547 - s - 0.00%] 3 1,854,546.74
23009 Sales Office Operation s 126,708 55055 13 s 65,955 13 44 16%] § 70,752.94
23010 Sales Office Rental s 156,087 39 182.06 s 39.162.06 2510%] § 116,905.33
23012 Sales Office Setup $ 712.500 693.380 96 s 693.380.96 97328 $ 19,119.04
23013 Misc. Sales Toals Development s 23.659 5.956.51 s 5,956.61 25183 § 12,702.6)
23014 Sales Expense - Meals $ 5,200 co- s - 000%1 § 5,200.00
23015 Retaif /Commercial Sates Expense 3 3,100,387 s - 000%| $ 3.,190,387.20
24001 Marketing VP s 200,000 - s - 0.00%{ $ 200,000.00
24002 Medid Buying {newspaper, radio, biflboard, etc.) 3 534 300 206.209.11 s 206.209.11 3I859%] § 328,090.89
24003 Media (Launch) s 500,000 851.908.23 H 851.908.23 04 66%} § 48,091.77
24004 Onsite Signage s 126,000 125844.39 s 125.844.39 oo 88%| § 155.61
24005 Printed Materiaf H 380,000 376.556.87 s 376.556.87 99.09%{ $ 3,443.13
24006 Rendering $ 105.200 83.24124 s 83.241.26 79.13%] $ 21,958.76
24008 Scale Model s 142,000 14142599 s 141,42599 99 60%] ¢ 574.01
24009 Public Relations (PR} and Evenls s 269,687 223.572.59 s 223,572.59 82.93%] $ 46,014.62
TOTAL BUDGET éoum [3 10,880,210 ] § 3,096,601.08 $ 3.096,601.08 0.00%)] 3 7,753,608.46
Developer Contingency
DEVELOPER CONYINGENCY
8003 Developer i $ 3,600,000 s 0.00%}) $ 3,600,000.00
i for nts to Construction Drawings 1§ 780.000 $ - 0.00%] § 790,000.00
TOYAL BUDGET AMOUNY $ 4390000 8 - 3 - 0.00%] § 4,390,000.00
Developer Allowances .
Upgrads Costs [ 2.209.926.53 s 0.00%] § 2,299,925.53
Tenant Improvement Aliowances H 4,463,040.00 s 00G%] § 4,463,040.00
Allowance for amenities Buildout s 1.000,000.00 s 000%| § 1,000,000.00
TOTAL BUDGET AMOURT s 7,762,965.53 - $ - $ 7,.762,965.53
Less Relainage - - s S .
Net Payment 3 7,782,948.53 - - $ 7,762,965.53
SUBTOTAL OF GENERAL DEVELOPER COSTS $ 54,545,383.64 | 3 11,649,390.82 s 11,649,390.82 DOU%] S 42,4985,99282
Approved Change QOeders [Approvest AIA 702)
53 -
$
TOTAL BUDGET BMOUNT $ E s
Pending Change Orders (Not Approved-AlA 702)
P X L AP $I-AATOD)
s 0.00%] s
s 000%[ §
TOTAL BUDGET AMOUNT $ - $ - #OVIOL | S
TOTAL OF DEVELOPER COSTS with Change Orders $ 84,845384 § 11,645,390.82 $ 11,649,390.82 9. $_ 42896,992.62
OVHER ADJUSTHMENTS S . $ . #DR0)
wa
IMET DEVELOPER COSTS $ Y 64545384 $ | 11.849,390.82 $ , . 11,649,390.82 ['s, (4289699282
= N

LAY
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NEVADA
ONSTRUCTION |
SERVICES
2500 North Buffaio Drive
Suite 140
Las Vegas, Nevada 83143

CONSTRUCTION PROGRESS REPORT

Project Name: Manhattan West Condominiums Date: 1/7/2008

~ Project Address: Las Vegas, NV

Site Visit No.: 2 Date: 1/2/2008
Contractor Pay Application No.: 2 Date: 11/30/2007
Far The Period: 11/1/2007 to 11/30/2007

FUNDING STATEMENT

This analysis is based on a review of the documentation provided, conditions of the project observed on the date of the field
inspection and/or verbal communications. See attached schedule of values, percentages of completion, ioan budget line

item comments and photographs.
The workmanship and progress appear to be adequate and sufficient and Nevada Construstion™Serpes recol
funding Pay Application #2, dated, November 30, 2007, for the amount requested ¢f $5,605,249.00.

EXECUTIVE SUMMARY

Buildings 2/3 have the column and wall footings poured, the perimeter first devel concrete walls and columns to the second level
poured, the slab on grade in progress, the second ficor deck forms, reinforcing bar. suspended second level concrete siab and
columns from the second level to the third level all in progress at varying stages of completion and the perimeter waterproofing

and backfilling in prorgress and near complestion. Buildings 8/9 have the first leve! perimeter concrete and CMU walls complete,

the first to second level columns poured, the second level suspended concrete slab poured, the second level wall framing
complete, the third floor joists and decking in progress, the third fioor wail layout and framing started and the perimeter wail
waterproofing and backfilling substantially complete. Building 7 has the footings, perimeter walls, first leval to second level columns
and slab on grade poured, the second level deck and beams formed and the reinforcing bar placed and tied.

Conformance to Original Specifications Statement: Ali work completed as of date of inspection conforms to current
plans, specifications and addenda. )

#H |
&M (é/
/- Qﬁf A

Keith Schieichardt
Inspector

Page 1 of 43
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A,
=

Budget
The project appears to be within the contract budget.
-

The project should be completed within the contract budget.
e

Pay Applications (Draw Request)
@ The amounts requested are consistent with the value and types of completed cons(ruchpn work in place

o Matenals ored on site are stored in protected and secure environment to prevent any damage or loss.
t a apphcable at thls time.
als stored off site are/are not stored in accordance with contract documents requirements.
t appllcable at thls tnme
Prolect Changes
@ The proposed change orders should not adversely |mpact the budget
« The costs of the proposed change orders appear to be fair and reasonable.
@& The budget set aside (contingency) for changes appears adequate
[

B.
-

Schedule
The project is currently on schedule.

The project should be completed on schedule.

Project Changes _
@ The proposed changes should not adversely impact the schedule.

L The time requests for proposed changes are reasonabie.
Recent leestones and Activities

] Started Buxldmgs 2/3 flrst floor forming, sleevnng and rebar
Upcommg Milestones and Activities

@ First floor concrete for Buildings 2/3

- @ Slab on grade for Building 7 basement garage slab on grade

Project Documentation

. The contractor is updatmgr (rewsmg! the Erolect schedule accuratelz and on a reguiar basis.

C.
]

Quality
l_n-pl_ace cons_truction work L _ L )
@ The quality of the work in place construction work appears to be in compiiance with the project plans and specifications.

Comractqr_»Subcontractor Coordmatoon o o o L o
@ The project is sufficiently manned. - i e
@ The ContractorlSubcontractor jOb site coordi ation meetings are ‘being held. _
e Sufﬁcnent pre-work mstruchons are bemg g ite subcontractors , by the AJE and/or CM '
e
Project Inspections
@ All required code, quality assurance, manufacturers AJE. and CcM mspectlons are being performed. These
inspections have been wnthm codes and gurdelmes requsr
@ The project milestonesicritical interfaces/systems integr
requ:redlnecessary inspections have been coordinated w
e
Project Changes :
@ The proposed changes appear to be consistent with the scope and nature of the project.
e The proposed changes shouid not adversely impact the quality of the pro;ect
e
Project Documentation
@ The project's record drawings are being regularly updated.
- @ All addenda, change documentation, RFis, ASls, etc. are being regularly posted into the project's worknng
and record set of plans and specifications.
@ The pro;ects closeout documentation and mstructlons are adequate to ensure an efficient closeout.

e ents and actlvmes have been identified. The
h same.

Page 2 of 24
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D. Issues
Issues which could adversely impact either the baseline budget, schedule or quality, if they are not resolved properly, are
- 4escribed discussed and evaluated below. Where helpful or useful, photos accompany the text. } .

! @ There were no adverse effect issues noted during this inspection. " 0

@ dentification: e

p. Impact . D e e e e e e . —ﬁ‘

@ Resolution:  ~~ U T R -
W issue 2

@ |dentification:

@ impact: o

@ Resolution: T

@ ldentification: e e

@ mpact e e

@ Resolulion: | , e

Page 3 of 24
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Project Photos

Buildings 2/3 south haif from east end

Buildig #8 north elevation ‘ Building #8 east elevatio

Page 4 of 24
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Project Photos

Building #9 garage (first) level Building #8 garage (first) level - undersiab sewer piping in
progress at the time of inspection

Building #7 from northeast corner - second level reinforcing Building #7 from northwest corner - second level reinforcing
bar substantially complete bar substantially compiete

Page 5 of 24
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Scott

Financial Carporation
Gemstone Development West, Inc.
ManhattanWest-Senior Vertical Construction Phase 1
9121 West Russell Road, Suite 117, L.as Vegas, NV 89148

Date of Advance: 2/6/2008

5C a:wire before 11:00am
- central Standard Time..
Total Approved
A . Bank Name Loan Loan % Loan Balance YTD

Bank 01 Bank of Oklahoma-Tutsa OK $24,000,00 24.00% $6.891,981.62
Bank 02 Bank of North Dakota-Bismarck ND 515.000,000' 15.00% $3,682,488.45)
Bank 03 Arvest Bank-Tulsa $5,000,000, 5.00% $1,227,496.16
Bank 04 First Western Bank & Trus{-Minot ND $5,000,00 5.00% $1,227,496.15
Bank 05 Landmark Nat'l Bk (SNB)-Manhattan KS s5,00b,00 5.00% $1,227,486.16
Bank 06 Sunflower Bank-Satina KS $5,000,00 5.00% $1,227,496.15
Bank 07 Choice Financiai-Grand Forks ND $4,500,00 4.50% $1,104,746.64
Bank 08 Club Vista Financial Services-Las Vegas NV $3,400,00 3.40% $834,697.38
Bank 09 Citizens State Bank-Clara City MN $2,600,00 2.50% $613,748.08
Bank 10 Equitable Bank-Grand Island NE . $2,500,000 2.50% $613,748.08
Bank 11 Alerus Financial-Grand Forks ND $2,000,000 2.00% $490,998.46
Bank 12 BANK Vi-Salina KS $2,000,000; 2.00% $490,998.48
Bank 13 BankWaest-Pierre SO $2,000,000 2.00% $490,998.45
Bank 14 First State Bank of ND-C {ton ND $2,000,000 2.00% $490,998.46
Bank 15 First Western Bank & Trust-Eden Prairie MN $2,000,00 2.00% $490,998.46
Bank 16 McKenzie Counly Bank-Watford City ND sz.ooo.oool 2.00% “90,998.45]
Bank 17 Ramsey National Bank-Devils Lake ND $2,000,00 2.00% $490,998.48
Bank 18 United Community Bank of ND-Minot ND SZ,OO0.000I 2.00% $490,998.46
Bank 19 First Nationai Bénk-Wallingmn KS § s1,soo,ooo| 1.90% $466,448.64
Bank 20 American State Bank & Trust-Wiliiston ND 51,500,000" 1.50% $368,248.85
Bank 21 Citizens Bank of Kansas-Kingman KS $1,500,01 1.50% 5368,248.86|
Bank 22 State Bank of Wheaton-Wheaton MN $1,200,00 1.20% $294,699.08
Bank 23 Border State Bank $1,000,000] 1.00% $245,499.23
Bank 24 The Goose River Bank-Mayville ND $1,600,000) 1.00% $245,499.23
Bank 25 The Security National Bank of Enid-Enid OK $1,000,00 1.00% $245,499.23
Bank 26 Starion Financial-Mandan NO $1,000,00 1.00% $245,499.23
Bank 27 United Valley Bank-Cavalier $1,000,00 1.00% $245,499.23
Bank 28 The National Bank of Harvey-Harvey NO $500,00 0.50% $122,749.61
Bank 29 Union State Bank-Hazen ND $500,00 0.50% $122,749.64

Total - $100,000.000' 100.00% §23.0): $24,549,923.02]

WIRE INSTRUCTIONS - /
Receiving Bank General information
Bank Name: Nevada State Bank
Address 1: 750 E. Warm Springs Rd. 4th Fioor
City, State Zip: Las Vegas, NV 89119-0890
Phone: (702) 855-4503
Specific Wire Information Below
ABA Routing Number. 122400779
ACGGUI_’“. Number: 612023275
Accaunt'Name: Scott Financial Corporation
Account Address: 15010 Sundown Drive, Bismarck, ND 58503
Wiring Date: Wednesday, February 06, 2008
YOUR Bank Amount: [amount from COLUMN G for your bank]
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Tel: (702) 673-1000
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GLENNF. ME[ER, ESQ.

Nevada Bar No. 006059

J. TAYLOR OBLAD, ESQ.

Nevada Bar No. 01 1430

MEIER & FINE, LLC

2300 West Sahara Avenue, Suite 430
Las Vegas, Nevada 89102 :
(702) 673-1000 :

Attornieys for SCOTT FINANCIAL

ELECTRONICALLY SERVED
04/07/2010 05:21:24 PM

CORPORATION
DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, INC a Nevada Case No. - A571228
corporation, . |- Dept.No. " XIII
| " Plaintiff '

Vs.
GEMSTONE DEVELOPMENT WEST, INC SCOTT FINANI CIAL CORPORATION’S
a Nevada corporation; NEVADA RESPONSES TO LIEN CLAIMANT’S
CONSTRUCTION SERVICES, a Nevada o "STANDARD REQUEST FOR
corporation; SCOTT FINAN CIAL ADMISSIONS

CORPORATION, a North Dakota corporation;
COMMONWEALTH LAND TITLE
INSURANCE COMPANY; FIRST
AMERICAN TITLE INSURANCE
COMPANY; and DOES I through X,

Defendants.

AND ALL RELATED CASES,

COMES NOW Dcfendant SCO'IT FINANCIAL CORPORATION (“SFC”), by and
through his attorneys, MEIER AND FINE, LLC and hereby responds to Lien Claimant’s Standard

R‘cquest for Admissions as follows:

REQUEST NO. 1:

Admit that SFC was the beneficiary of a Deed of Trust recorded on July 5, 2006, at Book
No. 20060705 as Tnstrument No. 4265 (the “First Junior Deed of Trust™)
RESPONSE: | '
7 Admit
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2300 West Sahara Avenue, Suite 430
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REQUEST NO. 2:
' Admit that SFC was the beneficiary of a Deed of Trust recorded on July 5, 2006, at Book

No. 20060705 as Instrument No. 4264 ( the “First Senior Deed of Trust”)
RESPONSE: ' |
Admit.
REQUEST NO. 3: _ ‘
‘ Admit that SFC was the benéficiafy of a Deed of Trust récorded on J\.ﬂyISI, 2006, at Book
No. 20060705 as Instrument No. 4266 (the “Third Deed of Trust”)
RESPONSE: o
Admit.
REQUEST NO. 4:

Adinit that the First Junior Deed of trust was émended'by the First Amendment Junior
Deed of Trust and Security Agreement with Assignment of Rents and Fixture Filing’ (Line of
Credit), recorded on May 22, 2007 at Book No. 20070522 as Instrument No. 4011 (the
“Amended Junior Deed of Trust”) '
RESPONSE: }

Objécﬁon Request calls for a lelgal‘c'onclusion that the First Junior Deed of Trust was
amended by the First Amendment Junior Deed of Trust and Security Agreement of Rents and
Fixture Filing (Line of credit). However, w1thout waiving said objection, SFC admits, to the
extent as to the recording date that the First Amendment Junior Deed of Trust and Security
Agreement with Assignment of Rents and Fixture F111ng (Line of. Credlt) was recorded on May
22,2007 at Book No. 20070522 as Instrument No 4011.

REQUEST NO. §: _
' Admit that the Third Deed of Trust was amended by the First Amendment to the Third

Deed of. Trust and Security Agreement with Assignment of Rents and leture Filing (Line of
Credlt) recorded on October 24, 2007 at Book No 20071024 as Instrument No 4182 (the
“Amended Third Deed of Trust”) '
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RESPONSE: -

Objection. Request calls for a legal conclusion that the Thlrd Deed of Trust was amended by
the First Amendment to Third Deed of Trust and Security Agreement with Assignment of
Rents and Fixture Filing (Line of Credit). However, without waiving said objection, SFC
admiits, to the extent as to the recording date, tlﬁat_the_ First Amendment to Third Deed of Trust

“and Security Agreement with Assignment of Rents ‘and Fixture Filing (Line -of Credit) was

recorded on October 24, 2007 at Book No. 20071024 as Instrument No. 4182.

REQUEST NO. 6:
Admit the First Senior Deed of Trust was amended by the First Amendment {o the Senior

Deed of Trust an Security Agreement w1th Ass1gmnent of Rents and Fixture Filing (Line of

4Cred1t) (Mezzanine), recorded on February 7, 2008 at Book No. 2000207 as Instrument No.

1484 (the “Amended Senior Deed of Trust”)
RESPONSE: | ' |

Objéction. Request calls for a legal conélusiou that the First Senior Deed of Trust was
amended by the First Amendment to Senior Deed of Trust and Security Agreement with
Assignment of Rents and Fixture Filing (Line of credit)(Mezzanine) . However, without
waiving said objection, SFC admits, to the extent as to the recording date, that the First
Amendment to Senior Deed of Trust and Security Agreement with Assignment of Rents and
Fixture Filing (Line of credit)(Mezzanine) was recorded on February 7, 2008 a Book No.
20080207 as Instrument No. 1484. -
REQUEST NO. 7: B
- Admit that the Amended Junior Deed of Trust was amended by the Second Amendment

to Junior Deed of Trust and Security Agreemcht with Assignment of Rents and Fixture Filing

' (Line of Credit) (Mezzanine), recorded on February 7, 2008 at Book No. 20080207 as

Instrument No. 1485 (the “Second Amended Junior Deed of Trust™)

RESPONSE:
Objection.. Request calls for a legal conclusion-that the Amended Junior Deed of Trust

was amended by the Second Amendment to Junior Deed of Trust and Security Agreement with

-3-
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Assignment of Rents and Fixture Filing (Line of Credit) (Mezzanine). However, without
waiving said objection, SFC admits, to the extent as to the 1ecording date, that the Second
Amendment to Junior Deed of Trust and Security Agreerﬁent with Assignment of Rents and
Fixture Filing (Line qf Credit) (Mezzanine)} was recorded on Febfuary 7, 2008 a Book No.
20080207 as Instrument No. 1485.

REQUEST NO 8:

, Admit that SFC was the beneﬁ<:1ary of the Semor Debt Deed of Trust and Security
Agreement w1th Assxgnment of Rents and Fixture Filing (Construction) dated January 22,
2008, and recorded on February 7, 2008 at Book No.. 20080207 as Instrument No. 1482'(the
“Construction Deed of Trust™)

RESPONSE: - -
Admit -
REQUEST NO. 9
Admit that you executed a Mezzamne Deeds of Trust Subordmatlon Agreement dated
January 22, 2008 (the “Subordination Agreement’ ) '
RESPONSE
Admit
REQUiBST NO. 10: A
Admit that the Subordinatibn Agreement was recorded on February 7, 2008 at Book No.
20080207 as Instrument No. 1486, '
RESPONSE: ’
Admit.
REQUEST NO. 11':
Admit that part of the purpose of the Subprdination agreement was fo give the
Construction Deed of Trust priority over the Al;nended s_eﬁior,Deed of Tmét. .
" RESPONSE: |
Objection. _ This request is vague and ambigudu’s_ inA that “part of the purpose” is too

vague and broad of a term. Without waving the objection, it is Scott Financial Corporation’s

-4-
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contention that the Construction Deed of Trust 1s senior in priority. SFC believes that the
pending Vli‘tigation of Club Vista et al. v. Scott Financial et al., Case No. A579963 in Department
13 of Clark County will resolve this issue.

REQUEST NO. 12: _

Admit that part of the purpose of the -Subordination agreelﬁent was to give the
Construction Deed of Trust priority over the Second Amended Junior Deed of Trust.
RESPONSE: |

Objection. This request is vague and ambiguous in that “part of the purpose” is too

vague and broad of a term. 'Without 'wéying' fhe. objéction, itrzis Scott Financial Corporation’s
contention that the Construction Déed.of Trust 1s seniqr in priority. SFC believes that the
pending litigation of Club Vista et al. v. Scott Financial et al., Case No. A579963 in Department
13 of Clark County will resolve this issue.
RE_(_NEST NO. 13: A _
Admit ihat part of the purp.ose' of the Subordination Agreement -WaS to- .giVe the
Construction Deed of trust priority over the Amended Third Deed of Trust
RESPONSE:
. _ Objection. This request is 'vague and ambiguous.in that “part of the purpose” is too

vague and broad of a term. “Without waving the objection, it is Scott Financial Corporation’s

contention that the Construction Deed of Trust is senior in priority. SFC believes that the

pending litigation of Club Vista et al. v. Scott Financial et al., Case No. A579963 in Department

13 of Clark County will resolve this issue.

REQUEST NO. 14:

- Admit that APCO Construction (“APCO”) and Gemsfoner De?e’lopment West, Inc.
(“Gemstone West”) entered into the ManhattanWest [sp?] General Construction Agreement for
GMP, dated September 6, 2007 (the “Construction Angeer_nent”):'

RESPONSE: |

| SFC was not-a party to the Gene;al‘ Construction Agreement dated September 6, 2007

between APCO and Gemstone West. As such, SFC _Iacks st_lfﬁcient information af this time

-5-
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and SFC can neither admit nor deny ihe contention in this Request.

- REQUEST NO. 15:

Admit that you were aware that APCO and/or its subcon&actbrs had commenced visible
construction work under the Construction Agreement prior to February 7, 2008
RESPONSE: '

Objécﬁoh. This request is vague and ambiguous in that “aware” is too ambiguous.

Further “commencement” and “visible construction” are not defined and are also too broad of

terms to make a valid response. Further, this request does not specify a date, in the past, when
SFC might or might not have been “aware” of the “commencement” of “visible construction”

prior to February 7, 2008; i.e., this reqﬁest does not s'pecify th:ther it seeks to know if SFC

. knew prior to February 7, 2008 of any “visible construction” or whether SFC knew of any

“visible construction™ that had transpired prior to February 7, 2008. Finally, SFC lacks
sufficient information.and evidence at this time. As such SFC can neither admit nor deny the
cOnténﬁQn in this response. .
REQUEST NO. 16: ,

~ Admit that SFC had knowledge that Gemstone West had made payments to APCO for
construction work performed prior to February 7, 2008. | '
RESPONSE:
Objection, This request is vague and ambiguous in that “knowledge” is too ambiguous.
Further, this request does not sf)ecify a date, in the past, when SFC might or might not have
had “knowledge” of payment to APCO from Ge@stonc West; i.e., this request does ﬁot specify
whether it seeks to kﬁo’w if SFC knew prior to February 7, 2008 of any payments to APCO
from Gemstone West or wﬁether SFC knew of any pgyments-_that transpired prior to February
7, 2008 from' Gemstone West to APCO.. Finally, SFC lacks sufficient information and
evidence at this time. As such SFC can neither admit nor deny the c_onteﬁtion in this response.

REQUEST NO. 17: 4
Admit that the Construction Deed of Trust, the Amended Senior Deed of Trust, the

Second Amended Junior Deed of Trust and the Amended Third Deed of Trust were the only

-6 -
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deeds of trust on the Property as of February 7, 2008.
RESPONSE: | .
| Objection, This requeét asks for ihfomiation .that.is pliblic record and the Requesting
Party has equal access to this information. Without waiving this objection, SFC is not aware of
other interests recorded against the subject property as of 2/7/2008.
DATED this -7?“‘ day of April, 2010.
' MEIER & FINE, LLC

Y 0 W '
" GLENNF. IER, ESQ.

Nevada Bar No. 006059
J. TAYLOR OBLAD, ESQ.
Nevada Bar No. 011430

'MEIER & FINE, LLC ‘
2300 West Sahara Avenue, Suite 430
Las Vegas, Nevada 89102 -
(702) 673-1000 .
Attorneys for SCOTT FINANCIAL
CORPORATION
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I am an Employee of the law firm of MEIER & FINE, LLC,
and that on this ____2_ day of April, 2010, I served the above and foregoing SCOTT
FINANCIAL CORPORATION’S RESPONSES TO LIEN CLAIMANT’S STANDARD
REQUEST FOR ADMISSIONS by e-serving a copy on all parties listed in the Master

Service List in accordance with the Electronic Filing Order entered in this matter.

Coeyl N

An Employee of MEIER & FINE, LLC  °
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GLENN F. MEIER, ESQ.

Nevada Bar No. 006059

J. TAYLOR OBLAD, ESQ,

Névada Bar No. 011430

MEIER & FINE, LLC

2300 West Sahara Avenue, Suite 430
Las Vegas, Nevada 89102

*(702) 673-1000

Attormeys for SCOTT FINANCIAL
CORPORATION

ELECTRONICALLY SERVED
04/07/2010 05:20:10 PM

_ DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, INC., a Nevada
corporation,

Plaintiff,
Vs, -

GEMSTONE DEVELOPMENT WEST,
INC., a Nevada corporation; NEVADA
CONSTRUCTION SERVICES, a Nevada
corporation; SCOTT FINANCIAL
CORPORATION, a North Dakota
corporation;, COMMONWEALTH LAND
TITLE INSURANCE COMPANY; FIRST
AMERICAN TITLE INSURANCE
COMPANY; and DOES I through X,

Deféndaxi;cs.

AND ALL RELATED CASES.

Case No. AS71228
Dept. No. XIII

SCOTT FINANCIAL
CORPORATION’S RESPONSES TO
LIEN CLAIMANT’S STANDARD
INTERROGATORIES

COMES NOW Defendant, SCOTT FINANCIAL CORPORATION (“SFC”), by and

through his attorneys, MEIER AND FINE, LLC, and hereby responds t6 Lien Claimant’s

Standard Interrogatories as follows:
INTERROGATORY NO. 1;

Identify all persons who assisted in preparing the responses to these interrogatories.

ANSWER TO INTERROGATORY NO. 1:

Counsel for Scott Finénciai Corporation in this iitigation and in the Club Vista litigation.

INTERROGATORY NO. 2:
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For ‘any response to thé Lien Claimants’ Standard Request For Admissions To Scott
Financial Coriaoration that is not an unqualiﬁéd adJnission, please provide the factual basis for
yoﬁr qualification or denial.

ANSWER TO INTERROGATORY NQ. 2: .

The basis the for qualifications or denials are explained in each Response. Please see our

Responses to the Lien Claimants Requests for Ad;ﬁiséion.

INTERROGATORY NO. 3:

Please identify all persons you intend to use as an expert witness or otherwise expect to

provide opinion testimony in this matter.
ANSWER TO INTERROGATORY NO. 3:

We have yet to retain any expert witnesses in this matter. SFC reserves the right to
supplement their Answer in the event circurﬁstances change,. and any designation of an expert
witneés will be within the limitations set forth in the Case management Order filed on January
28, 2010 (hereinafter the “CMO”).

INTERROGATORY NO. 4: -
Please proﬁde the factual basis for your contention that any of the lien claimants’ has
failed to properly perfect its mechanic’s lien. -

ANSWER TQ INTERROGATORY NO. 4:

- Discovery is ongoing aﬁd as such SF C ‘do.es not.havc'e'sufﬁci'ent information to answer this
interrogatory at this time. SFC reserves the right to supplement their Answer when' sufficient
information via discovery becomes availablg:.
INTERROGATORY NO. 5:

| Please provide the factual 4basis for your contention that any of the lien claimants’
mechanic’s liens are invalid. |
ANSWER TO INTERROGATORY NO. 5

Discovery is ongoing and as such SFC does not have sufficient information to answer
this interrogatory at this time. SFC reserves the ;ighf to '.sﬁpplement their Answer when

sufficient information via discovery becomes available.

-2
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. INTERROGATORY NO. 6:

Please provide the factual basis for your contention that ant of the lien claimants’

mechanic’s liens are excessive.
ANSWER TO INTERROGATORY NOQ. 6:

Discovery is ongoing and as such SFC does not 'héve sufficient information to aﬁswer this
interrogatory at this time. SFC reserves the right to supplement their Answer when sufficient
information via discovery becomes avail;ible. .

INTERROGATORY NO.'7 :

Please provide the factual basis for your contention that any of the lien claimants’ claims

are barred by laches.

| ANSWER TO INTERROG_ATORY NO. 7:

Discovery is ongoing and as such SFC does not have sufficient information to answer this
interrogatory at this time. SFC reserves the right to supplement their Answer when sufficient
information via discovery becomes available. |

INTERROGATORY NO. 8:

Please provide the factual basis for your contention that any of the lien claimants’ claims

_are barred by unclean hands

ANSWER TO INTERROGATORY NO. 8:

Discovery is ongoing and as such SFC does not have sufficient information to answer this

interrogatory at this time. SFC reserves the right to supplement their Answer when sufficient
information via discovery becomes available.

INTERROGATORY NO, 9:

Please provide the factual basis for your contention that any of the lien claimants’

claims are subject to offset. -

ANSWER TO INTERROGATORY NO. 9: -

Discovery is 6ngoing and as such SFC does not have sufficient information to answer this
interrogatory at this time. SFC reserves the right to supplement their Answer when sufficient

information via discovery becomes available.
-3
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INTERROGATORY NO. 10:

Please prbvide the factual basis for your contention that your interest in the property has
priority over the lien claimants’ mechanic’s liens.

ANSWER TO INTERROGATORY NO. 10:

Discovery is ongoing and as such SFC does not have sufficient information to answer this

interrogatory at this time. SFC reserves the right to supplémgnt their Answer when sufficient
information via discovery becomes available.

INTERROGATORY NO.11:

Please prov1de the factual basis for your contentlon thd.t any of the lien claimants have

4 falled to mitigate damages.

AN SWER TO INTERROGATORY NO. 11:

" Discovery is ongoing and as such SFC does not have sufficient information to answer

this hﬁterrogatory at this time. SFC reserves the right to 'supplement their Answer when
sufficient information via discovery becomes available.

INTERROGATORY NO. 12:

Please provide the factual basis forAyo‘ur contention that any of the lien claimants’ claims

are barred by waiver,
ANSWER TO INTERROGATORY NO,. 12:

Discovery is ongoing and as such SFC does not have sufficient information to answer this

interrogatory at this time. SFC reserves the right to supplement their Answer when sufficient
information via discovery becomes available.

INTERROGATORY NO. 13:

Please pr0v1de the factual ba51s for your contention that any of the hen clalmants clalms

are barred by the appropriate statute of limitations.
ANSWER TO INTERROGATORY NO. 13;

Discovery is ongoing and as such SFC does not have sufficient information to answer this

interrogatory at this time. SFC reserves the right to supplement their Answer when sufficient -

information via discovery becomes avmlable

-4-
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INTERROGATORY NO. 14:

Please provide the fac_tuél basis for your contention ihat any of the lien claimants failed to

. satisfy conditions precedent to bringing any action against you.

ANSWER TO INTERROGATORY NO. 14:

Discovery is ongoing and as such SFC does not have sqﬂ'icient information to answer this
interrogatory at this time. SFC reserves the right to supplement their Answer when sufficient
information via discovery becomes available. |
INTERROGATORY NO. 15:

To the extent you assert additional affirmative defenses after the service of these
interrogatories, please provide the factual basis for any such affirmative defense(s) against any

such lien ¢claimant.

- ANSWER TO INTERROGATORY NO. 15:

Discovery is ongoing and as such SFC does not have sufficient information to answer this
interrogatory at this time. SFC reserves the right to supplement their Answer when sufficient
ihformatipn via discovery becomeé available. . |
INTERROGATORY NO. 16:

Please identify any title company that performed title work or provided title insurance

with regard to any lien you have held upon the Property from January 1, 2007 to the present.
ANSWER TO INTERROGATORY NO. 16:

Commoﬁwealth Land Title Irisurance Company and First Alqerican Tile Company.
INTERROGATORY NO. 17: R |

 Identify all partics who participated in or provided ﬁinding for th(; Joan secured by the
.Senipr Debt Deed of Trust and Security Agreement with Assignment of Rents and Fixture
Filing (Construction), recorded on February 7, 2008, as Book No. 20080207, Instrument No.
1482, | |
ANSWER TQO INTERROGATORY NO. 17:

Objection. This Interrogatory is vague, ambiguous, irrelevant, and overbroad in scope.

SFC reserves the right to amend this response as discovery is continuing. The term

5.
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“Participated” and “funding” are vague and ambiguous.  Without wéiving said objection those

parties who provided funding secured by the Senior Debt Deed of Trust and Security

Agreement with Assignment of Rents and Fixture F111ng (Constructlon) recorded on February

7, 2008, as Book No 20080207 InstrumentNo 1482 are:

Alerus Financial

American State Bank & Trust Williston
Arvest Bank

’ BankofND

Bank of OK
Bank VI
BankWest

‘Border State Bank

Choice Financial -

Citizens Bank of KS

Citizens State Bank Clara City
Club Vista Con_tingency
Equitable Bank

First National Bank of Wellington

. First State Bank of ND

First West Bank & Trust Eden Prairie

First West Bank & Trust Mmot

Goose River Bank '

Landmark National Bank

McKenzie County Bank Original $2MM 1 21 08

" National Bank of Harvey

Raxﬁsey National Bnak & Trust Devils Lake -
Security National Bank of Enid
Starion: Financial
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e State Bank of Wheaton

o Sunflower Bank |

e TUnion State Bank

¢ United Community Bank of ND

e United Valley Bank
INTERROGATORY NO. 18: |

Identify in sufficient detail all doc:uments and materials presented by you to each of the

parties identified in Interrogatory 17, above, as part of the process of soliciting their
investment, ' ’ '

ANSWER TO INTERROGATORY NO. 18

The documents and materials presented to the parties in Interrogatory 17 are on file pursuant to
the CMO as the Credit Dispiay documents. Thé Bates numbers are unknown as of this date.
However, SFC reserves the right to supplement their Answer when sufficient information via
discovery becomes available.
INTERROGATORY NO. 19:

Identify all deeds of trust or liens you hold on thé property.
ANSWER TO INTERROGATORY NO. 19;
Objec;cion, interrogatory is vague in that “hold” is ambiglllpus_.' Also the interrogatory asks for a

legal conclusion. Without waiving this. objection, SFC has secured the following deeds of

- trust: Second Amendment to Junior Deed of Trust and Sécurity Agreement with Assignment

of Rents and Fixture Filing (Line of Credit) (Mezzanine), recorded -on February 7, 2008 at
Book No. 20080207 as Instrument No. -1435 (the “Second Amended Junior Deed of Trust™),
First Amendment to the ’fhird Deed of Trust and security Agreement with Assignment of
Rents and Fixture Filing (Line of C'redit),'recorded on chobcr 24, 2007 at Book No. 20071024
as Instrument No. 4182 (the “Amended Third Deed of Trust™), First Amendment to the Senior
Deed of Trust an Security Agieement with Assignment of Rents and Fixture Filing (Line of
Credif) (Mezzanine), r_ecorded_ on Febrﬁa.ry 7, 2008 at Book No. 2000207 -as Instrument No.
1484 (the “Amended Senior Deed of Trust”), and Senior ljebt: Deed of Trust _and Security

-7-
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MEIER & FINE, LL.C
Las Vegas, Nevada 89102
Tel: (702) 673-1000

2300 West Sahara Avenue, Suite 430

Fax: (702) 673-1001

fo—

\O‘OO\IO\LA‘I;DJN.

I R T R S e~

[y}
()

NONONN RN -
BRIBR R RRBNN

Agreemént with Assignment of Rents and Fixture Filing (Construction) dated January 22,
2008 and recorded on February 7, 2008 at Book No 20080207 as Instrument No. 1482 (the
“Construction Deed of Trust™)

INTERROGATORY NO. 20: 4
If you contend that the Senior Debt Deed of Trust and Secunty Agreement with

Assignment of Rents and Fixture Filing (Constructlon) recorded on February 7, 2008, as Book
No. 20080207, Instrument No. 1482 does not have priority over any other deed of trust or lien
held by you, please provide the factual basis for that contention.

ANSWER TO INTERROGATORY NO., 20: | o |

SFC does not contend that any other deed of trust or lien, held by SFC, has priority over the
.Senior Debt Deed of Trust and Security Agreement with Assignment of Rents and Fixture
Filing -(Construction), recorded on February 7, 2008‘, as Boqk No. 20080207, Instrument No.
1482. However, discovery is ongoing and SFC.reserves the right to supplement their Answer
if further information via discovery becomes available, a

1NTERROGATORY NO. 21:

- If you contend that any .h'eh or deed of trust held by you has priority over any mechanic’s

lien recorded against the Property, pleaée provide the factual basis for that contention.

ANSWER TO INTERROGATORY_NO. 21:

SFC was the beneﬁcia:ry of a subordinatioﬁ agreement. SFC believes that the subordinating

interest was recorded prior to the commencement of constructmn SFC reserves the right to
supplement their Answer if further information via dlscovery becomes avaﬂable
INTERROGATORY NO. 22: 7

Please identify all SFC employees who conducted any due diligence review or

investigation prior to the recording of the Senior Debt Deed of Trust and Security Agreement

with Assignment of Rents and Fixture Filing (Construction), fecprded on February 7, 2008, as

Book No. 20080207, Instrument No. 1482

' ANSWER TO INTERROGATORY NO. 22:

Objection. This Interrogatory is vague, ambiguous, irrelevant, overbroad in scope, and

..8..
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MEIER & FINE, LLC

2300 West Sakara Avenue, Suite 430

Las Vegas, Nevada 89102

Tel: (702) 673-1000
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- not likely to lead to discovery of admissible evidence. SF C reserves the right to amend this

response as discovery is continuing. Without waiving said objecﬁon Brad Scott and Jason
Ulmer conducted the due diligence review.
INTERROGATORY NO. 23: |

Please 1dent1fy all SFC employees who were mvolved in developmg or creating the
documentation relating to the loan sccured by thc Senior Debt Deed of Trust and Security
Agreement with Assignment of Rents and Fixture Filihg (Construction), recorded on February
7, 2008, as Book No. 20080207, Instrument No. 1482.
ANSWER TO INTERROGATORY NO. 23:

Objection. This Interrogatory is vague, ambiguous,- irrelevant, overbroad in scope, and

not likely to lead to discovery of admissible evidence. SFC reserves the right to amend this
response as dlsoovery is contlnumg Without waiving said objection Brad Scott and Jason
Ulmer were involved in the developing or creatlon of the documents relating to the loan
secured by the Senior Debt Deed of Trust and Security Agreement with Assignment of Rents
and Fixture Filing (Construction), recorded on:February 7, 2008, as Book No. 20080207,

Instrument No. 1482.

'INTERROGATORY NO. 24:

Ide’ntify.al-l funding distributions made to or on behalf of the owner/developer of the

Project.

ANSWER TO INT ERROGATORY NO. 24:
Upon SFC’s understandmg and belief, all funding distributions were made through Nevada

Construction Serv1ces.
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MEIER & FINE, LLC

2300 West Sahara Avenue, Suite 430

Las Vegas, Nevada 9102

Tel: (702) 673-1000
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DATED this 1 day of April, 2010, )
' | MEIER & FINE, LLC |

By q { e~ 0
GLENN F. MEIER, ESQ.
Nevada Bar No. 006059 -
J. TAYLOR OBLAD, ESQ.
Nevada Bar No. 011430
MEIER & FINE, LLC
© 2300 West.Sahara Avenue, Suite 430
- Las Vegas, Nevada 89102
(702) 673-1000 -
 Attorneys for SCOTT FINANCIAL
CORPORATION
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MEIER & FINE, LLC

2300 West Sahars Avenue, Suite 430

Las Vegas, Nevada 89102

Tel: (702} 673-1000

Fax: (702) 673-1001
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an Employee of the law firm of MEIER & FINE, LLC,
and that on this 2 day of April, 2010, I served the above and foregoing SCOTT
FINANCIAL CORPORATION’S RESPONSES TO LIEN CLAMANT’S STANDARD

INTERROGATORIES by e-serving a copy on all parties listed in the Master Service List in

accordance with the Electronic Filing Order entered in this matter.

Con el

LA

An Employed of MEIER & FINE, LLC™

-11-
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| L Lan@ Americ a Commonweslth Land Title lhsu%t?geo(;ggggz:
B Commonwealth o e Vegas, N 50102

Phone: (702) 838-0840

January 31, 2008

CEATIFIED TO BE A TRUE COPY OF
Scott Financial Corporation THE ORIGRAL

15010 Sundown Drive o goﬁiﬂcg&wﬂm! A ?( :
Bismarck, ND 58503 & A
Attention: Post Closing Department

Property Address: 9205 W. Russell Road, Las Vegas, NV 89148
Your Reference: 2006-1029

Borrower: Gemstone Development West, Inc.

Our Number: 05111973

Dear Lender:

On behalf of LandAmerica, Commonwealth Land Title Insurance Company
please find your ALTA 2006 Loan Policy of title insurance.

If you héve not already received your original documents, they shouid be
arriving in the next few weeks. ‘

Thank you, for selecting LandAmerica, Commonwealth Land Title Insurance
Company for your transactional management needs.

‘Sincerely,

Brien Steven Pidgeon
LandAmerica Financial Group, Inc

Encl.
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LOAN POLICY OF TITLE INSURANCE

Issued by Commonwealth Land Title Insurance Companv

LandAmr lca Commorweafih Land This Insurance Companyis a membarof
ea]th the LandAmerics femily of ik bmnmc underwriters.

Any notice of claim and any other notice or statement in writing required to be given to the Company under this Policy must
be given to the Company at the address shown in Sectlon 17 of the Conditions,

COVERED RISKS

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS FROM COVERAGE CONTAINED IN SCHEDULE B, AND

THE CONDITIONS, COMMONWEALTH LAND TITLE INSURANCE COMPANY, a Nebraska corporation (the “Company”) insures as of

Date of Policy and, to the extent stated in Covered Risks 11, 13, and 14, after Date of Policy, against loss or damage, not exceeding the

Amount of Insuranice, sustained or incurred by the Insured by reason of:

1. Tmebelngvested other than as stated in Schedule A.

2. Anydefectin or lien or encumbrance on the Tile. This Covered Rlsk includes but s not limited to Insurance agalnst loss from
(a) A defectin the Title caused by

() forgesy, fraud, undue influence, duress, incompetency, incapacity, or imparsonation;

() failure of any person or Entity fo have authorlzed a transfer or conveyance;

(i) a document affecting Title not properiy created, executed, witnessed, sealed, acknowiedged, notarized, or delivered;
) falture to perform those acts necessary to create a document by efectronic means authorized by law;

(v) adocument executed under a falsified, expired, or otherwise invalid power of attomey; -

(vi) a document not properly filed, mcorded or indexed In the Public Records Ihcluding falure to perform those acts by

electronic means authorized by law, or

(vi) a defective judicial or admhlstraﬂve proceeding.

(b) The I'i:n of real estate taxes of assessments Imposed on the Title by a governmental authority due or payabie, but
unpaid.

(c) Any encroachiment, encumbrance, violation, variation, or adverse circumstance affecting the Title that would be disclosed
by an accurate and complete land survey of the Land, The terim “enctoachment” inckides encroachments of exiating
improvements located on the Land onto adjolning land, and encroachments onto the Land of existing improvements
located on adjoinihg land.

Unmarkedabie Tile.

No right of access to and from the Land.

The viclation or enforcement of any law, ordinance, permit, or governmental regulation (including those relating to buliding and

zoning) restricting, reguleting, prohiblting, or refating to

(a) the occupancy, use, or enjoyment of the Land;

(b) the character, dimensions, or location of any lmprovement erected on the Land;

{c) the subdivision of land; or

{d) environmenta! protection

it a notice, describing any peart of the Land, Is recorded In the Public Recordsseﬂhg forth the violation or intention to enfores,

but only to the extent of the violation or enfomemﬂnt referred to in that notice.

6. An enforcement action based on the exsrcise of a governmental police power not covered by Covered Risk 6 If a notice of the
snforcement action, describing any part of the Land, Is recorded in the Public Records, but only to the extent of the enforcament
referred to in that notice.

7. The mmmwthe rights of eminent domain ¥ a notice of the exercise, describing any part of the Land, I8 recorded In the Public
Records.

Any taking by a governmental body that has occurmed and s binding on the rights of a purchaser for value without Knowledge.

The invalidity or unenforceabiity of the lien of the Insured Motigage upon the Titte, This Covered Risk includes but Is not limited to

Instirance against loss from any of the following impalring the lien of the insured Morigage
(a) forgety, fraud, undue influence, duress, Incompetency, incapacity, or impersonation;

(b) faliure of any person or Entity to have authorized a transfer or conveyance;

(c) the Insured Motigage not being properly created, executed, witnessed, ssaled, acknowledged, notarized, or delivered;

(d) faliure to psrform those acts necessary to create a document by electronic means authorized by law;

{e) adocument sxecuted under a falsified, expired, or otherwise invalid power of attomey;

() a document not propery fied, recorded. of Indexed in the Public Records hcludlng fallure to perform thoss ects by
electronic means authorized by law; of

(g) a defective judicial or administrative proceeding.

10. The lack of priotity of the lien of the Insured Mortgage upon the Title over any other llen or encumbrance, -

11. The lack of priority of the lien of the Insured Mortgage upon the Tile

(a) as security for each and every advance of procesds of the loan secured by the Insured Mortgage over any statutory ilen
for setvices, labor, or material arising from construction of an improvement or work related to the Land when the
Improvement or work Is etther
() contracted for or commenced on or before Date of Pollcy; or
(# contracted for, commenced, or continued after Date of Polky F the construction s financed, tn whole or in part, by

proceeds of the loan secured by the Insured Mortgage that the Insured has advanced or Is obligated on Date of
Policy to advance; and
(b) over the flen of any assessments for street Improvements under construction or completed at Date of Policy.

’ Dbl Cover- ALTA Loan Pollcy (6/17/06) Vald Only if 8chedules A and B are attached
Form 1181-172

fpw

o

P002377
ARA 000087



12. The Invalidity or unenforceablity of any assignment of the Insured Mortgage, provided the assianment Is shown ih Schedule A, or
the faliure of the assighment shown In Schedule A io vest title to the Insured Morigage In the named Insured assignee free and
clear of all llens,

13. The Invalidity, unenforceabliity, tack of priotity, or avoldance of the lien of the insured Morigage upon the Title

- (a) resulting from the avoldance in whofe or in part, or from a court order providing an alternative remedy, of any transrer of
all or any patt of the title to or any Interest in the Land occurring prior to the transaction creating the flen of the insured
Mortgage because that prior transfer constituted a fraudulent or preferential transfer under federal bankruptey, state
Insolvency, or simitar creditors' rights laws; or

(b) because the Insured Morigage constilutes a preferential transfer under federal bankruptey, state insolvency, or similar
creditors’ rights laws by reason of the failure of s reconding in the Public Records

(i) tobetimely, or
() to impart notice of its existence fo a purchaser for value or to a judgment or llen creditor.

14 Any defect in or lien or encumbrance on the Tiie or other matter included in Covered Risks 1 through 13 that has been created or
attached or has been filad or recorded In the Public Records subaequentto Date of Policy and prior {o the recording of the Insured
Mortgage in the Public Records..

The Company will also pay the costs, attomeys' fees and expsnses Incurred in defense of any matter insured -against by this Policy, but
only to the extent provided in the Conditions.

IN WITNESS WHEREOF, the Company has caused this Folicy to be signed with the facsimile signatures of s Preskient and Secretary
and sealed as required by its By-Laws.

CONMMONWEALTH LAND TITLE INSURANCE COMPANY

Aftest;

Secretary President

EXCLUSIONS FROM COVERAGE

The following matters are expressly excluded from the coverage of this policy, and the Company will not pay loss or damage, costs,
attomeys’ fees, or expenses that arise by reason of.
1. (a) Any law, ordinance, permit, or governmental regulation (including those relating to bulding and zoning) restricting,
ragutaﬂng pruhblﬂw, or relating to
(1) the occupancy, uss, or enjoyment of the Land;
() the character, dknenslons, or location of any lmprovement aracted on the Land;
(i} the subdivision of land; or
(iv) environmental protection;
or the effect of any vlolaﬂcm of thase laws, ordinances, or governmental regutations. This Exclusion 1(a) does not modify
or limit the coverage provided undetCovorad Risk 5.
(b) Any governmental police power. This Exclusion 1(b) does not modity or limit the coverage provided under Covered Risk

Rights of eminentdomah This Bxclusion doea not modity or limit the coverage provided under Covered Risk 7 or 8
Defects, liens, encumbrances, adverse clalms, or other matters
(a) createsd, suffered, assumed, or agresd to by the Insured Claimant;
(b) not Knosm o the' Company, not recorded in the Public Records at Date of Policy, but Known to the insured Claimant and
not disclosed In writing to the Gompany by the Insured Clalmant prior to the date the Insured Claimant became an
Insured under this policy;
(c) resulting In no loss or damage to the insured Claimant;
(d) attaching or created subsequent to Date of Palicy (however. this does not modify or limit the coverage provided under
Covered Risk 11, 13, or 14), or
(&) resulting in loss or damage that would not have been sustained If the Insured clalmant had pald vaiue for the insured
Mortgage.
Unenforceabliity of the lien of the Insured Morigage because of the inability or faflure of an lmured to comply with applicable doing-
business laws of the stale where the Land is skuated
invalidity or unenforceabillty in whole or in part of the lien of the Insured Mosigage that arises out of the transaction evidenced by
the Insured Mortgage and is based upon ustry or ahy consumer credit protection or truth-inJending law.
Any claim, by reason of the operation of federal bankrupfcy, state insolvency, or simiiar creditors’ rights taws, that the transaction
creating the Tlen of the Insured Morigage, is
(a) a fraudulent conveyance or fraudulent transfer, or ’
(b) a preferential transfor for any reason not smtsd In Covered Risk 13(b) of this policy.
7. Any len on the Tile for real estate taxes or assessments imposed by governmental authority and created or attaching between Date of
Policy and the date of recording of the Insured Mortgage In the Public Records. This Exclusion does not modify or imit the coverage
providad under Covered Risk 11(b).

@
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CONDITIONS

1. DEFINITION OF TERMS
The following terms when used in this policy mean:

() “Amount of lhsuwrance™ The amount stated in
Schedtde A, as may be Increased or decreased by endorsement to
this palicy, increased by Seclion 8(b) or decreased by Section 10 of
these Conditions,

(b) "Dete of Poficy™: The date designated as ‘Date of
Policy” In Schedule A,

(c) “Eniity”: A corporation, paitnarship, trust, Hrdled
Habifity company, or other similar lspal entity.

(d) ‘indebledness’: The obligation sscured by the
Insured Mortgage includng one evidenced by elecironic means
authorized by law, and if that obligstion is the paymaent of & debt,
the Indebtedness is the sum of

the amount of the principal disbursed as of Date
of Pollcy;

@) the eamount of the principal disbursed

subsequent to Date of Policy;

(@) the construction floan advances made

. suhsequent to Dete of Policy for the purpose of financing In whole
or In pert the construction of an improvement to the Land or related
to the Land that the Insured was and continued to be obligated to
advanca at Dete of Polcy and af the date of the advance;

(iv) interest on the loan;

(V) the prepayment premiums, exit fees, and other
similar fees or penalties aflowed by law;

(V) the expenses of forsclosure and any other cosis
of enforcement;

(vil) the amounts advanced to sssure compisnce
with laws or to protect the fien or the priofity of the fen of the insured
Morigage before the acquisition of the estate or interest in the Title,

- {Viif) the amounts to pay taxes and Insurance; and

@x) the reasonable amounis expended to prevent
deterioration of improvements;
but the Indeblednass Is reduced by the totai of all paymants and by
any amount forgiven by an Insured.

{e) “Insured": The Insured named in Scheduls A.
@) The term "insured” aiso includes
. the owner of the Indabledness and each
successor in ownership of the indebtedness, whether the owner or
succassor owns the indebtedness for its own account or as a trustes
or other fiduciary, except a successor who Is an obligor under the
provisions of Section 12(c) of these Conditions;
(B) the person or Entity who has “control” of
the “transferable reoon!,‘ if the indebledness Is evidencad by e
‘transferable record,” as these terms are defined by appHcable
electronic frensactions law;
(C) successors o an insured by dissokaion,
merger, consofidation, distribulion, or reorganization;
(D) successors to an Insured by iis
conversion to another kind of Entity;
(E) a grantes of an insured under a deed
defivered without peyment of actual valuable consideration

conveying the Title
(1) If the stock, shares, memberships,
or other equity interests of the grantee are whotty-owned by the

named insured,
(2) it the grantee wholly owns the

(3) K the grantes is wholly-ownsd by
an affliiated Entity of the named Insured, provided the affiflated
Entity and the named insured are both wholly-owned by the same

person of Entity;

(Fy any government agency or
instrumentakty that Is an insurer or guarantor under an insurance
contract or guaranty insuring or guarantesing the Indebtedness
secured by the Insured Mostgage, or any part of &, whether nemed
as an Insured or not;

. @) With regard to (A), (B), (C), (D) , and (E)
reserving, howsver, all rights and defenses as to any succassor
that the Company would have had egeinst any predecessor
Instred, unless the successor acquired the Indebtedness as a
purchaser for valus without Knowladge of the asserted defect, fien,
encumbrance, or other matter insured against by this poficy.

nemed Insured, or

() “Insured Claimeant™ An Insured claiming loss or
damage.

() ‘insured Mortgage™: The Morigags described In
paragraph 4 of Schedule A,

h) “Knowledge” or “Known™: Actual knowledge, not
construstive knowiedge or nolice that may be imputed to an Insured
by reasoh of the Public Records or any other records that impaert
constructive notice of matters affecting the Title,

#  ‘“tand™ The land descibed in Schedule A, and
afitxed improvements that by law constitute real property. The term
"Land” does not Include any property bsyond the lines of the area
described in Schedule A, nor any rght, title, interest, estete,_or
sassment in sbutling streets, roads, avenues, alieys, lanes, ways,
or waterways, but this does not modify or §mit the extent that a right
of accass to and from the Land is insured by this policy.

@ “Mortgage™. Morigage, deed of trust, trust deed, or
other security Instrument, Including one evidenced by efectronic
means authorized by law.

() “"Public Records™ Records estabiished under state
statutes at Date of Policy for the purpose of imparting constructive
notice of matters relating to real property to purchasers for value
and without Knowledgs. With respect to Covered Risk 5(d), "Public
Recortds® shali also include environmental protaction lens filed in
the records of the clerk of the United States Disirict Court for the
district where tha Land is located.

m “Tite™ The estate or interest described in Schedule
A,

(m) *Unmarketable Titie"; Tile affected by an alleged or
apparent matter that would pemmit & prospective purchaser or
lessee of the Titie or lender on the Title or a prospeciive purchaser
of the Insured Morigage to be released from the oblgaﬂon to
purchase, lease, or lend If there is a contractual condition requiring
the delivery of marketeble titie.

2, CONTINUATION OF INSURANCE

The coverage of this policy shall continue in force as of Date of
Polcy In favor of en Inswred after acquisition of the Tille by en
Insured or after by an (nsured, but only so fong as the
insuwred retalns an estate or intersst in the Land, or holds an
obiigstion secured by a purchase monhey Morigage given by a
purchaser from the Insured, or only so long as the Insured shall
have liability by reason of warranties in any transfer or conveyance
of the Title. This polcy shall not continue In force In favor of any
purchaser from the insured of either (i) an estate or interest in the
Land, or (i) an obligation secursd by e purchase money Morigage
given to the insured.

3. NOTICE OF CLAIM TO BE GIVEN BY INSURED CLAIMANT
The Insured shall notify the Company promptly In wiiting (1) In case
of any Utigation as set forth In Section 5(a) of thase Conditions, ()
In case Knowjedge shall come to an Insursd of any cleim of title or
Interest that is adverse to the Title or the len of the Insured
Moitgage, as Insured, and that might cause loss or demags for
which the Company may be fiabje by virtus of this policy, or (tif) if
the TRie of the fen of the Insured Morigage, as insured, Is refected
as Unmariceteble Tille. i the Company Is prejudiced by the feliure
of the Insured Claimant to provide prompt nofice, the Company's
HRability to the insured Clalmant under the policy shall be reduced to
the extent of the prejudice.

4, PROOF OF LOSS

In the svent the Company Is unable to determine the amount of loss
or damage, the Company may, at its option, require as a condition
of payment that the Insured Clalmant furnish a signed proof of loss.
The proof of loss must describe the defect, flen, encumbrance, or
othsr matter Insured against by this pollcy thet constitutes the basls
of loss or damage and shall slate, to the extent possible, the basis
of caicutating the amount of the loss or damage,

5. DEFENSE AND PROSECUTION OF ACTIONS

(r) Upon written request by the insured, and subject to the
oplions contalned in Section 7 of these Conditlons, the Compeny,
at lts own cost and without unreasonable delay, shall provide for the
defense of an insured In Htigation in which any third party asserts a
ciaim covered by this policy adverse to the [nsured. This obligation
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Conditions Continued

is imited to only those stated causes of action allaging matters
insured against by this poficy. The Company shall have the right to
select counsel! of its cholce (subject to the right of the insured to
object for reasonablo cause) to represent the Insured as to-those
stated causes of action. it shall not be Hable for and will not pay the
fees of any other counsel. The Company will not pay any fees,
costs, or expenses incurred by the Insured in the defense of those
causes of action that ellsge matters not Insured agalinst by this

(b) The Company shall have the right, In addition to the
oplions contained in Saction 7 of these CondRtions, at Its own cost,
to inslitvle and prosecite any action or proceeding or to do any
other mct that iIn its opinion may be necessary or desimable o
sstablish the Titis or the Hen of the inrsured Morigage, as insured, or
to prevent or reduce loss or damage to the Insured. The Company
may take any eppropriate aclion under the temms of this policy,
whether or not it shall be Rabie to the Insured. The exercise of
these rights shalf not be an edmisslon of fability or walver of any
provision of this policy. If the Company exercises its rights under
this subsection, it must do so difigently.

{c). Whenever the Company brings an action or asserts a
defense as required or permiited by this policy, the Company may
pursue the iitigation to a final detenmination by a court of competant
Jurisdiction, and it expressly reserves the right, in its sole discretion,
to appeal any adverse judgment or order.

6, DUTY OF INSURED CLAIMANT TO COOPERATE
(a) In all cases where this poficy permils or reqidres the
to prosecute or provide for the defense of any action or
pioteeding -and any appeals, the Inswed shall secure to the
Compeny the right to so prosecute or provide defense in the action
or proceeding, including the right to use, at Its option, the name of
the Insured for this purpose. Whenaver requested by the Company,
the Insured, at the Company's expense, shall give the Company all
reasonable ald () in secwing svidence, oblalning witnesses,
prosaculing or defanding the action or proceeding, or effecting
seltlement, and () in any other lawful act thet in the opinlon of the
Cotnpany may be necessary or deslrabls fo establish the Title, the
Gen of the Insurad Mortgage, or any other matter as insured. if the
- s is prejud!ced by the feilure of the Insured io furr;lsh the
required cooperafion, Company's obligations to the Insured
under the policy shall teminate‘ Including any fabifity or cbligation to
defend, prosecute, or continue any Htigation, with regard to the

smatter or matters requiing such cooperation.

{b) The Company may reasonably require the insured
Clalmunt to submit to examinaticn under oath by any authorized
reprasentative of the Compeny and to produce for examination,
Inspaction, and copying, at such reasonable times and places as
may be designated by the sulhorized rapresantaiive of the
Company, all vaeords in whatever medium malnteined, Including
books, lsdgers, checks, memoranda, correspondence, reports, e-
smells, disks, fapes, and videos whather beasing a date before or
after Date of Policy, that reasonably peatain to the loss or damage.
Further, if requested by any authorized representative of the
Company, the insursd Clalmant shall grant its permission, in writing,
for any authorized representstive of the Company to examine,
Irspect, and copy all of these records In the custody of control of a
thid parity that reasonably pertaln to the loss or damege. Al
tnformation desigmated as confidential by the Insured Claimant
provided to the Company pursvant to this Section shall not be
disclosed to others unjess, In the reasonable judgment of the
Compeany, it Is nessssary in the administration of the claim. Faliwrs
of the Insured Clalmant to submit for sxamination under oeth,
produce any reasohably requested Information, or grent permission
fo secure reasonably necessary information from third parfies as
raquired in this subsection, unless prohibited by law or govermnmsntal
ragulatjon, shail terminate any Sabifity of the Company under this
polcy as to that clalm.

7. OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS;
TERMINATION OF LIABILITY

In case of a claim under this policy, the Company shall have the
following additional oplions:

(a) To Pay or Tender Payment of the Amount of
insurance or to Purchase the indebtedness.,

® To pay or tender payment of the Amount of

Insurance under this policy together with any costs, attorneys' fees,
and expenseas incurred by the insured Claimant that were authorized

by the Company up to the ime of payment or tender of payment and
that the Company is obligated to pay; or

@) To purchase the Indebledness for tha amount of
the indebtedness on the date of purchese, together with any costs,
eltorneys’ fees, and expenses incurred by the Insured Clalmant that
were authotized by the Company up to the time of purchass and that
the Company Is obligated to pay.

When the Company purchases the Indebtedness, the Inswred shall
transfer, assign, and convey to the Company the Indebtedness and
the Insured Mortgage, together with any collateral secuity.
Upon the exercise by the Company of efther of the options provided
for in subsections (a)(l) or (u). all Habiity and obligations of the
Company to the Insured under this policy, other-then to make the
payment required In thoss subsecilons, shall tarminate, including any
Fability or obligation to defend, prosecute, or continus any itigation.
(b) To Pay or Otherwise Seltle With Parties Other Than
the Insured or With the Insured Claimant,

@)  to pay or otherwise seitle with other parties for
of In the name of an insured-Claimant any clalm insured against
under this policy. In addition, the Company will pay any costs,
attorneys’ fees, and expenses Incurred by the Insured Claimant that
wers authorized by the Company up to the time of paymant and that
the Company is obligated to pay; or

#) to pay or otherwise settie with the Insured

Clalmant the loss or damege provided for under this poficy, together
with any costs, attomeys’ fess, and expenses [ncurred by the Insured
Claimant that were authorized by the Company up to the time of
payment and thet the Company Is obligated to pay.
Upon the exercise by the Company of elther of the opﬂonsprovidod
for in subsections (b)()) or (Il), the Company's obligations to the
Insured under this policy for the claimed loss or damage, cther than
the payments required to be made, shall tarminete, inctuding any
Rability oroblgaﬂon to defand, prosecute or continue any ftigation.

8, DETERMINATION AND EXTENT OF LIABILITY

This policy Is a contract of indemnity agsinst ectusl monstary loss or
damage sustalned or Inoured by the insured Claimant who has
suffered loss or damage by reason of malters insured against by this

(a) The extent of Hablity of the Company for loss or
damage under this policy shall not excaed the least of
()  the Amount of insurance,
@) the indebtedness,
the difference bstween the value of the Title as
insured and the vaiue of the Tile subjsct to the risk insured agalnst

by this Policy.

if a goverynent agency or instrumentelfty Is the
Insured Clalmart, the amount it pald in the ecquistion of the Tille or
the insured Morigage in satisfaction of its insurance contract or

guaranty,

() [f the Company pursues its rights under Saction 5 of
these Conditions and Is unsucceasful in estabishing the Title or the
flen of the Insured Mortgage, as insured,

@  the Amount of Insurence shall be Increased by

10%, and
the Insured Claimant shall have the right to have

the joss or damags determined either as of the date the claim was
made by the Insurad Claimant or s of the date it is settled and pald.

{c) Inthe event the Insured has acquired the Title In the
manner described in Saction 2 of these Conditions or has coriveyed
the Title, then the extent of fiabiiity of the Cornpany shall continue as
sot Torth in Section 8(z) of thase Conditions.

(d) In addition to the extsnt of Sabiity under (a), (b), and
(c), the Company Wil aiso pay thoss cosls, attorneys’ fees, and
expenses lhcured In accordance with Sections 5 and 7 of these
Conditions.

8. LIMITATION OF LIABILITY

(a) [f the Company establishes the Title, or removes the
alieged defect, lien, or encumbrance, or cures the lack of a right of
access to or from the Land, or cures the cleim of Unmarketable Title,
or establishes the Ren of the insured Mortgage, all as insured, in a
reasomably diigent manner by any method, including ftigation and
the completion of any eppeals, it shall have fully performed its
obiigations with respect to that matter and shall not be iiabis for any
loss or damage caused to the Insured,

(b) In the evant of any Rlgetion, inciuding kligation by the
Company or with the Company’s consent, the Company shall have no
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Conditions Continued

Hablity for loss or damage untll there has been a final determination
by a court of competent jurtsdiction, end disposition of alkl appeals,
adverse to the Tills or to the fien of the Insured Morigage, as
insured,

{c) The Company shall not be lisble for loss or damage to
the Insured for kablity voluntwrity assumed by the Insured in selifing
any claim or suit without the prior written consent of the Company.

10. REDUCTION OF INSURANCE; REDUCTION OR
TERMINATION OF LIABILITY

(a) AH payments under this policy, except payments made
for costs, altomeys’ fees, and expenses, shall reduce the Amount of
insurance by the amount of the payment, However, any payments
made prior to the acquisition of Tile as provided In Section 2 of
these Conditions shall not reduce the Amount of insurance afforded
undar this policy except to the extent that the payments reduce the
Indebtedness.

(b) The voluntary salisfaction or release of the Insured
Mortgage shall terminete el Nebifty of the Company except as
provided in Section 2 of these Conditions.

11. PAYMENT OF LOSS
When HRabllity and the extert of loss or damage have been definitely

fixed in accordance with these Conditions, the payment shall be

made within 30 days.

12, RIGHTS OF RECOVERY UPON PAYMENT OR SETTLEMENT
(a) The Company’s Right to Recover
Whenoever the company shalf have seitied and paid a clalm imder
this policy, it shall be subrogated and entitied to the rights of the
Insured Claimant in the Title or Insured Mortgags and all other rights
and remedies In respect to the claim that the [nsured Claimant has
against any parson or propesty, to tha extent of the amount of any
loss, costs, altomeys' fees, and expenses pald by the Company, If
requested by the Company, the Insured Clalmant shall execute
dommwmmehnsurtowmmpenyofmmﬂmls
and remedes. The Insured Clalmant shall permit the Company to
sue, comprommise, or settie in the name of the insured Clalmant and
fo use the name of the Insured Claimant in any trensaction or
ftigation invoing these rights and remedies,
if a payment on account of & claim does not fully cover the foss of
the insured Cieimant, the Company shali defer the exerclse of Its
'ﬂgm recover unill after the insured Cialmant shall rave recovered
(b) The Insured's Rights and Limitations

’ () The owner of the indebtedness may releass or
substitute the personal fabilty of any deblor or guarantor, extend or
otherwise modify the terms of payment, release a poition of the Title
from the Nen of the insuwed Morlgage, or releass any coliateral
security for tha indabtedness, if R-does not affect ths snforcsabillty or
piiosity of the Ren of the Insured Mortgage.

@n If the Insured sxorcises a right provided in (b)(!).
but has Knowledge of any clalm edversa to the Titis or the fisn of the
Insured Mostgage insured against by this policy, the Company shall
be required to pay only that part of any losses insured against by this
polioy that shall exceed the amount, if any, lost to the Company by
reason of the impelrment by the Insured Clalmarnt of the Company's
right of subrogmtion,

(c) The Company's Rights Against Noninsured Obligors

The Company's right of subrogstion includes the Insured's rights
against nondinsured obligors including the rights of the Insured to
Indemnities, pguasranties, other poliles of insurance, or bonds,
notwithstanding eny tenms or condiions contained in those
Instruments that address stbrooaﬂon rights.

The Company's right of subrogation shall not be avoided by
acquisition of the insured Mortgage by an obligor (except an obligor
described in Section 1(e)(){F) of these Conditions) who acquires the
insurad Mostgage as a result of an Indemnity, guarantae, other policy
of insurance, or bond, and the obligor will not be an Insured under

this policy.

13. ARBITRATION
Eilther the Company or the (nsured may demand that the claim or
controversy shall be submilted to arbltration pursuant to the Title
insurence Arbitration Rules of the American Land Title Assodiation
("Rules™). Except as provided In the Rules, there shall be no joinder
or consolidation with claims or conboversies of other psrsons,
Asblirable matters may Include, but mre not Imited to, any
conlroversy or claim between the Company and the Insured arising
out of or refating to this policy, any senvice In connection with its
Issuance or the breach of a policy provision, or to any other
controversy of clalm arising out of the transaction giving rise to lhis
policy. All arbitrable matters when the Amount of Insumnce Is
$2,000,000 or less shafl be arbitrated et the oplion of sither the
Company or the insured. All arbiirable matters when the Amount of
Insurance is in exoess of $2,000,000 shall be arbitrated only when
agreed to by both the Company end the Insured. Arbiretion
pursuant fo this policy and under the Rules shall be binding upon the
parties. Judgment upon the award renderad by the Arbitrator(s) may
be entered in any cout of compelent juitsdiction.

14. LIABIITY LIMITED TO THIS POLICY; POLICY ENTIRE

CONTRACT

(a) This poilcy together with all endorssments, i any,
atteched to it by the Company Is tha entire pollcy and contract
between the Insured and the Company. In Interpreting eny provision
of this policy, this policy shall be consirued as a whola,

(b) Any claim of loss or damage that arises owt of the
siatus of the Title or en of the Insured Mortgaga or by any aciion
aggerting such clalm shall be restricled to this poficy.

(c) Any amendment of or endorsement to this poficy must
be in wiiing and authenflcated by an authotized person, or exprassily

by Scheduls A of this policy.

(d) Each endorsement to this policy issued at any ime Is
made a past of this policy and is subject to all of its terms and
provisions. Except as the sndorsement expressly states, It does not
{y modify any of the tenms and provisions of the polcy, (i) modify
any prior endorsement, (1) extond the Date of Policy, or (iv) increase
the Amount of Insurance.

15. SEVERABILITY

In the event any proMsion of this policy, in whole or In pait, Is heid
invelld or unenforceable under applicable taw, the poficy shall be
deemed not to include that provision or such part held to be invakd,
but all other provisions shall remain in full force and effsct.

16. CHOICE OF LAW; FORUM

(@) Cholce of Law: The Insured acknowiedges the
Company has underwriiten the risks covered by this policy and
determined the premium charged therefor in refiance upon the law
affecting interests In real property and applicable to the
interpretation, rights, remedes, or enforcement of polcies of litle
nsurance of the jurisdiction where the Land is iocated.
Therefore, the coust or an arbitrator shall apply the law of the
Jurtsdiction where the Land is looated to determine the valdity of
clalms ageainst the Title or the Hen of the Insured Martgage that are
adverse to the Insured and to interpret and enforce the terms of this
policy. In nelther case shall the court or arbiirator apply s conflicts
of law principles to determine the applicable (aw.

(b) Choice of Forum; Any Rigation or other proceeding
brought by the (nstred against the Company must be filed only fn a
stale or federal court within the United States of America or iis
temitories having eppropiinte jusisdiction,

17. NOTICES, WHERE SENT

Any nolice of clalm and sny other notice or statement in wiiting
required to be given the Company under this Policy must be given to
the Company at: Consumer Affelrs Department PO Box 27567
Richmond, Virginla 23281-7567
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Form B 104172

'LOAN POLICY OF
TITLE INSURANCE

Amarican Land Title Association (617/06)

Jssued by
Commonwealth Land Title
Insurance Company

Cemmonwealth Land Tile insuranee Company
is amember of the LandAmerica family of tRle insurance
undesuritars,

I LanklAmerica
Commonwealth

LandAmerica Financial Group, Ins.
5600 Cax Road

Glen Allen, Virginis 23060-9208
v Jandam com

THANK YOU.,

Title msurancs provides for the protection of your
red estste investment. We suggest you keep this
pdicy in a safe place where it cen be readly
available for fuhira reference.

if you have questions about tite insurence or the
coverage provided by this policy, contect the
offic that lssued this policy, or you mey call or
write; .

* Commonwesith Land Tite Insurance Company

Consumer Afiairs

P.0. Box 27567

Richmond, Virginle 23261-7567
Telephone, ioff free; 800 446-7086
web: v landam.com

We thank you for choosing o do business with
Commonwealth Land Tifle Insurance Company,
endlook forwerd bo mesling your future tile
instrance needs.

Commonsealth Land Titls Insuranca Company
is amember of the LendAmeica fasnily of tila insurance
undarwriters.

[\ LandAmerica
Commonwealth
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| % LandAmerica
B Commonwealth o ATUECORE

THE ORIGINAL

COMMONWEALTH MN/[\)NYmLE
PRO FORMA @W

ALTA Loan Policy 2006

POLICY OF TITLE INSURANCE
ISSUED BY

Commonwealth Land Title Insurance Company
SCHEDULE A

Amount of Insurance: $110,000,000.00 Palicy/Flle No.: 05111973

Loan Number: 2006-1029

Address Reference: 9205 W. Russell Road, Las Vegas, NV 89148

Premium: $52,800.00 Endorsement Fees: $19,230.00
Date of Policy: January 25, 2008 at 8:00 A.M.

1, Name of Insured:
Scott Financlal Corporation, its successors and/or
assigns
2. The estate or interest in the Land that is encumbered by the Insured Mortgage is:
A Fae
3. Title Is vested In:
Gemstone Development West, Inc., a Nevada corporation
4, The Insured Mortgage and its assignments, if any, are described in Exhibit "A attached hereto
and made a part hereof.
5. The Land referred to in this policy Is described as set forth in the insured mortgage, Is situated

in the County of Clark, State of Nevada, and Is identified as more particularly described in
Exhibit *B” attached hereto and made a part hereof. _

6. This policy incorporates by reference those ALTA endorsements selected below:
110.1, 101.3, 100.29, 103.5, 102.5, 100.2, 123.1, 116.4, 116.1

By:m 4 a"”"‘m A

Authorized Signatory

" ALTA Loan Policy 2006
: Page 1

P002383

ARA 000093



File No.: 05111973

EXHIBIT “A"”

A deed of trust to secure an Indebtedness in the amount shown below, and any other obligations
secured thereby.

Amount: $110,000,000.00

Dated: January 22, 2008

Trustor: i Gemstone Development West, Inc,, a Nevada corporation
Trustee: Commonwealth Land Title Insurance Company
Beneficlary: Scott Financial Corporation, a North Dakota corporation
Loan No.: 2006-1029 '

Recorded: as Instrument No.  , Official Records

ALTA Loen Policy 2005 4 ’ | i
Page 2
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File No.: 05111973

EXHIBIT “B”

All that certain real property situated in the County of Clark, State of Nevada, described as follows:

PARCEL 1:

The West Half (W1/2) of the Northeast Quarter (NE1/4) of the Northwest Quarter (NW1/4) of the
Northwest Quarter (NW1/4) of Sectlon 32, qunshlp 21 South, Range 60 East, M.D.B. & M.

EXCEPTING THEREFROM that property conveyed to Clark County by Grant Deed recorded September

22, 1972 in Book 265 as Document No. 224982 of Officlal Records.

AND EXCEPTING THEREFROM that property conveyed to the County of Clark by Grant, Bargain, Sale

and Dedication Deed recorded August 23, 2007 in Book 20070823 as Document No. 0004782 of
Officlal Records. )

TOGETHER WITH that property shown in Order of Vacation recorded August 23, 2007 in Book
20070823 as Document No. 0004781 and re-recorded August 28, 2007 in Book 20070828 as
Document No. 0004280 of Official Records.

ASSESSOR'’S PARCEL NO.: 163-32-101-003

PARCEL 2:

The East Half (E1/2) of the Northeast Quarter (NE1/4) of the Northwest Quarter (NW1/4) of the
Northwest Quarter (NW1/4) of Section 32, Township 21 South, Range 60 East, M.D.B. & M.

EXCEPTING THEREFROM the Southerly 396 feet thereof.

AND EXCEPTING THEREFROM that property conveyed to Clark County by Grant Deed recorded
September 22, 1972 in Book 265 as Document No. 224981 of Official Records.

TOGETHER WITH that property shown in Order of Vacation recorded August 23, 2007 in Book
20070823 as Document No. 0004781 and re-recorded August 28, 2007 in Book 20070828 as
Document No. 0004280 of Officlal Records.

ASSESSOR'S PARCEL NO.: 163-32-101-004

PARCEL 3:

The Southerly 396 feet of the East Half (E1/2) of the Northeast Quarter (NE1/4) of the Northwest
Quarter (NW1/4) of the Northwest Quarter (NW1/4) of Section 32, Township 21 South, Range 60
East, M.D.B. & M.

ASSESSOR’S PARCEL NO.: 163-32-101-005

PARCEL 4:

The West Half (W1/2) of the Northwest Quarter (NW1/4) of the Northeast Quarter (NE1/4) of the
Northwest Quarter (NW1/4) of Section 32, Townshlp 21 South, Range 60 East, M.D.B. & M.

ALTA Loan Policy 2006
. Page 3
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. File No.: 05111973
EXHIBIT "B"” Continued

EXCEPTING THEREFROM that property conveyed to Clark County by Grant Deed recorded September
22, 1972 in Book 265 as Document No. 224994 of Official Records.

FURTHER EXCEPTING THEREFROM that property shown in Final Order of Condemnation recorded
November 20, 1998 in Book 981120 as Document No. 00763 of Official Records.

ASSESSOR’S PARCEL NO.: 163-32-101-014

PARCEL 5:

The East Half (E1/2) of the Southeast Quarter (SE1/4) of the Northwest Quarter (NW1/4) of the
Northwest Quarter (NW1/4) of Section 32, Townshlp 21 South, Range 60 East, M.D.B. & M.

EXCEPTING THEREFROM that property conveyed to the County of Clark vby Grant, Bargain, Sale and
Dedication Deed recorded August 23, 2007 in Book 20070823 as Document No. 0004783 of Officlal
Records.

ASSESSOR’S PARCEL NO.: 163-32-101-010

NOTE: THE NEW PARCEL NO. FOR THE ALL OF THE ABOVE IS
163-32-101-019

Assessor’s Parcel Numnber 163-32-101-019

ALTA Loan Policy 2006
Page 4
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File No.: 05211973

SCHEDULE B
PARTIX

This policy does not insure agalnst loss or damage and the Company will not pay costs, attorneys’ fees
or expenses that arise by reason of:

Taxes for the fiscal year 2007-2008 in the total amount of $16,997.18 of which $12,747.88 is
paid. Next instaliment in the amount of $4,249.30 is due the first Monday In March.
Assessor's Parcel Number: 163-32-101-003

AFFECTS PARCEL 1

Taxes for the fiscal year 2007-2008 in the total amount of $7,152{05 of which $5,364.04 Is paid.
Next instaliment in the amount of $1,788.01 is due the first Monday in March.
Assessor's Parcel Number: 163-32-101-004

AFFECTS PARCEL 2

Taxes for the fiscal year 2007-2008 in the total amount of $8,329.73 of which $6,622.30 is paid.
Next instaliment in the amount of $2,207.43 is due the first Monday in March.
Assessor's Parcel Number: 163-21~-101-005

AFFECTS PARCEL 3

Taxes for the fiscal year 2007-2008 In the total amount of $18,183.86 of which $13,637.90 Is
paid. Next installment In the amount of $4,545.96 is due the first Monday in March.
Assessor's Parcel Number: 163-32-101-014 :

AFFECTS PARCEL 4

Taxes for-the fiscal year 2007-2008 in the total amount of $9,674.20 of which $7,255.64 Is paid.
Next installment In the amount of $2,418.56 is due the first Monday in March.
Assessor’s Parcel Number: 163-32-101-010

AFFECTS PARCEL 5

A lien of supplemental taxes, if any, assessed pursuant to the provisions of the Nevada Revised
Statute 361.260 ' :

The property described herein is located within the boundaries of the Clark County Sanitation
District and s subject to any fees that may be charged against said property by the hereinbefore
mentioned district.

Water rights, claims or title to water.

Reservations and easements in the Patent from the United States of America.
Recorded: December 19, 1879
Book . 1163 Doc/Inst. No. 1122179 of Officlal Records

Right of Way not exceeding 33 feet In width for roadway and public utilities purposes to be
located along the boundaries of said land.

Partial Release of Patent Easement Rights
Recorded: March 1, 2007
Book 20070301 Doc/Inst. No. 0002730 of Official Records

ALTA Loan Policy 2006

Page 5
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File No.: 05111973

SCHEDULE B - PART X

Continued
Vacation of Patent Easements
Recorded: August 23, 2007
Book 20070823 Doc/Inst. No. 0004781 of Official Records
And re-recorded: August 28, 2007
Book 20070828 Doc/Inst. No. 0004280 of Officlal Records

AFFECTS PARCEL 1

10. Reservations and easements in the Patent from the United States of America.
Recorded: June 7, 1962
Book 365 Doc/Inst. No. 295090 of Official Records

Right of Way not exceeding 33 feet in width for roadway and public utllities purposes to be
located along the boundaries of said land. .

Partial Release of Patent Easement Rights

Recorded: March 1, 2007

Book 20070301 Doc/Inst. No. 0002730 of Official Records
Vacation of Patent Easements

Recorded: August 23, 2007

Book 20070823 Doc/Inst. No. 0004781 of Official Records
And re-recorded: August 28, 2007

Book . 20070828 Doc/Inst. No. 0004280 of Officlal Records

AFFECTS PARCELS 2 AND 3

11. Reservations and easements in the Patent from the United States of America.
Recorded: October 16, 1979
Book 1133 Doc/lnst. No. 1092838 of Official Records

Right of Way not exceeding 33 feet in width for roadway and public utilities purposes to be
located along the boundaries of said land.

Partial Release of Patent Easement Rights

Recorded: March 1, 2007

Book 20070301 Doc/Inst. No. 0002730 of Officlal Records
Vacation of Patent Easements

Recorded: August 23, 2007

Book 20070823 Doc/Inst. No. 0004781 of Officlal Records
And re-recorded: August 28, 2007

Book 20070828 Doc/Inst. No. 0004280 of Ofﬁclal Records

AFFECTS PARCEL 4

12. Reservations and easements in the Patent from the United States of America.
Recorded: September 9, 1957
Book 139 Doc/Inst. No. 114353 of Officlal Records

Right of Way not exceeding 33 feet in width for roadway and public utllities purposes to be
located along the boundaries of said land.

Partial Release of Patent Easement Rights

ALTA Loan Policy 2006
Page 6
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13.

14.

15.

16.

18.

19,

File No.: 05111973

SCHEDULE B - PART 1

Continued
Recorded: March 1, 2007 )
Book . 20070301 Doc/Inst. No. 0002730 of Official Records
Vacation of Patent Easements :
Recorded: August 23, 2007 »
Book 20070823 Doc/Inst. No, 0004781 of Official Records
And re-recorded: August 28, 2007
Book 20070828 Doc/Inst. No. 0004280 of Official Records

AFFECTS PARCEL 5

Reservations and easements in the Patent from the United States of America.

Recorded: January 28, 2000
Book 20000128 Doc/Inst. No. 00913 of Official Records
AFFECTS ALL ‘

The terms, covenants, restrictions and provisions shown in that certain “Grant, Bargain and Saie
Deed” recorded October 5, 2004 in Book 20041005 Doc/Inst, No. 0005012 of Official Records,
and the effect of any failure to comply with same.

AFFECTS PARCELS 1, 2 AND 3

An easement for the purpose shown below and rights incidental thereto as set forth in a
document )

Granted to: Russell 215, LLC, Pantea, LLC, and Las Vegas Land Dev Co, LLC
Purpose: Private Drainage Easement

Recorded: ‘December 30, 2004

Book: 20041230 Doc/Inst. No. 0001346 of Official Records

AFFECTS PARCEL 4

An easement for the purpose shown below and rights incldental thereto as set forth In a
document '

Granted to: Russell 215, LLC, and Pantea, LLC
Purpose: Private Drainage Easement
Recorded: ' December 30, 2004

Book: 20041230 Doc/Inst. No. 0001347 of Official Records
AFFECTS PARCEL 4 '

17. Intentionaily deleted

AFFECTS PARCEL 5

The terms, covenants and provisions of that certaln “Resolution of Intent to Reclassify Real
Property” recorded November 27, 2006 in Book 20061127 Doc/Inst. No. 0000293 of Official
Records, and the effect of any failure to comply with same.

AFFECTS ALL
The terms, covenants and provisions of that certain "Improvement Phasing Agreement”

recorded February 7, 2007 in Book 20070207 Doc/Inst. No. 0004555 of Official Records, and the
effect of any fallure to comply with same.

ALTA Loan Policy 2006

Page 7
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20.

21.

23.

24,

25,

26.

File No.: 05111973

SCHEDULE B - PART I
Continued

AFFECTS ALL

An easement for the purpose shown below and rights incidental thereto as set forth in a
document

Granted to: County of Clark
Purpose: Pedestrian access and utility
Recorded: August 23, 2007

Book: 20070823 Doc/Inst. No. 0004784 of Official Records
AFFECTS PARCELS 1 AND 2 V 7

Any easements not vacated by reason of that certain “Order of Vacation” recorded August 23,
2007 in Book 20070823 as Document No. 0004781.

And re-recorded: August 28, 2007
Book 20070828 Doc/Inst. No. 0004280 of Official Records
AFFECTS ALL

The terms, covenants and provisions of that certain “"Development Agreement” recorded
November 28, 2007 in Book 20071128 Doc/Inst. No. 0004645 of Officlal Records, and the effect
of any fallure to comply with same. )

Ordinance to Adopt the Development

Recorded: November 28, 2007
Book 20071128 Doc/Inst, No. 0004646 of Official Records
AFFECTS ALL '

The terms, covenants and provisions of that certain “Off-Site Improvements Agreement”
recorded December 3, 2007 in Book 20071203 Doc/Inst. No. 0000472 of Officlal Records, and
the effect of any fallure to comply with same. R

AFFECTS ALL

An easement for the purpoée shown below and rights incidental thereto as set forth in a
document

" Granted to: Las Vegas Valley water District
Purpose: water lines
Recorded: January 3, 2008
Book: 20080103 Doc/Inst. No. 00003130 of Official Records
AFFECTS ALL -

Discrepancles, conflicts in boundary lines, shortage In area, encroachments or any other facts
which a correct survey would disclose, and which are not shown by the public records.

Any facts, rights, Interests, or claims which are not shown by the public records but which couid

be ascertained by an inspection of the land or which may be asserted by persons in possession
thereof.

End of Scheduie B -~ Part I

ALTA Loan Policy 2006

Page 8
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File No.: 05111973

SCHEDULE B - PART I
Continued

ALTA Loan Pollcy 2006
Page 9
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File No.: 05111973

SCHEDULE B
PART II

In addition to the matters set forth in Part I of this Schedule, the Titlé Is subject to the following
matters, and the Company insures-against loss or damage sustalned in the event that they are not
subordinate to the lien of the Insured Mortgage: ’

The following affects all parcels:

1. A senior deed of trust to secure an indebtedness in the amount shown below, and any other
obligations secured thereby. : '

Amount: $15,000,000.00

Dated: June 26, 2006

Trustor: Gemstone Apache, LLC, a Nevada limited llability company
Trustee: ’ First American Title Insurance Company

Beneficiary: Scott Financlal Corporation, a North Dakota corporation
Recorded: July 5, 2006

Book 20060705 Doc/Inst. No, 0004264 of Official Records

An Assumption Agreement pertaining to said Deed of Trust
Executed by: Scott Financial Corporation and Gemstone apache, LLC, a Nevada
limited liabllity company and Gemstone Development West, Inc.

Recorded:

Book Doc¢/Inst. No. of Official Records

First Amendment to the above Senlor Deed of Trust for an additional $28,000,000.00
Recorded:

Book Doc/Inst, No, of Officlal Records

By the provisions of an agreement

Dated: January 22, 2008

Executed by: Scott Financial Corporation

Recorded: .

Book Doc/Inst. No. of Officlal Records

Said instrument was made subordinate to the lien of the document or interest shown: as Exhibit

2. A junior deed of trust to secure an indebtedness in the amount shown below, and any other
obligations secured thereby,

Amount: $10,000,000.00

Dated: June 26, 2006

Trustor: Gemstone Apache, LLC, a Nevada limited ltability company
Trustee; First American Title Insurance Company

Beneficlary: Scott Financial Corporation, a North Dakota corporation
Recorded: July 5, 2006 i

Book 20060705 Doc/Inst. No, 0004265 of Official Records

First Amendment to the above Junlor Deed of Trust for an additional $8,000,000.00
Recorded: May 22, 2007

Book 20070522 Doc/Inst. No. 0004011 of Official Records

An Assumption Agreement pertaining to sald Deed of Trust
Executed by: Scott Financial Corporation and Gemstone apache, LLC, a Nevada
limited liability company and Gemstone Development West, Inc.

Recorded: .
Book - Doc/Inst. No. of Official Records

ALTA Loan Policy 2006
Page 10
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File No.: 05111973
SCHEDULE B ~ PART II

Continued
Second Amendment to the above Junior Deed of Trust for an additional $8,000,000.00
Recorded:
Book Doc/Inst. No. of Officlal Records
By the provisions of an agreement
Dated: January 22, 2008 )
Executed by: - Scott Financlal Corporation
Recorded:
Book Doc/Inst. No. of Official Records

Sald instrument was made subordinate to the lien of the document or interest shown: as Exhibit
A

A third deed of trust to secure an indebtedness in the amount shown below, and any other
obligations secured thereby. ’

Amount: $13,000,000.00

Dated: June 26, 2006

Trustor: Gemstone Apache, LLC, a Nevada limited liability company
Trustee: First American Title Insurance Company

Beneficlary: Scott Financial Carporation, a North Dakota corporation
Recorded: July 5, 2006

Book 20060705 Doc/Inst. No. 0004266 of Official Records

First Amendment to the above Third Deed of Trust for an additional $10,000,000.00
Recorded: October 24, 2007

Book 20071024 Doc/Inst. No. 0004182 of Official Records

An Assumption Agreement pertaining to said Deed of Trust
Executed by: Scott Financial Corporation and Gemstone apache, LLC, a Nevada
) limited lability company and Gemstone Development West, Inc.

Recorded:

Book Doc/Inst. No. of Official Records
By the provisions of an agreement

Dated: January 22, 2008

Executed by: Scott Financial Corporation

Recorded:

Book Doc/Inst. No. of Official Records

Sald instrument was made subordinate to the lien of the document or interest shown: as Exhibit
A

End of Schedule B — Part I1

ALTA Loan Policy 2006

Page 11
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ENDORSEMENT

ATTACHED TO POLICY NO. 05111973
"ISSUED BY

Commonwealth Land Title Insurance Company

The Policy is hereby amended by deleting paragraph 13 of Covered Rlsls.

This endorsement is issued as part of the policy. Except as it expressly states, It does not (i)
modify any of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend
the Date of Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or
a previous endorsement is inconsistent with an express provision of this endorsement, this
endorsement controls. Otherwise, this endorsement Is subject to all of the terrns and provlslons of the
policy and of any prior endorsements.

Dated: 01/25/2008

By:M& '{ a’”‘“ A

Authorized Signatory

CLTA Form 110.1 (Rev. 6-3-05)
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ENDORSEMENT

ATTACHED TO POLICY NO. 05111973
ISSUED BY

Commonwealth Land Title Insurance Company

The Company hereby insures against loss or damage sustained by reason of the establishment
of priority over the lien of the Insured Mortgage upon Title of any statutory lien for services, labor or
material arising out of any work of improvement under construction or completed at Date of Policy.

This endorsement is issued as part of the policy. Except as it expressly states, it does not (i)
modify any of the terms and provisions of the policy, (1) modify any prior endorsements, (i) extend
the Date of Palicy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or
a previous endorsement is Inconsistent with an express proviston of this endorsement, this
endorsement controls. Otherwise, this endorsement is subject to all of the terms and provisions of the
policy and of any prior endorsements.

Dated: 01/25/2008

By.MM. A a’*““&

Authoﬂzeci Signatory

. CLTA Form 101.3 (6/3/05)
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ENDORSEMENT

ATTACHED TO POLICY NO. 05111973 .
ISSUED BY :

Commonwealth Land Title Insurance Company

The Company insures the insured against loss which: the insured shall sustain by reason of
damage to existing improvements, induding lawns, shrubbery or trees resulting from the exercise of
any right to use the surface of the land for the extraction or development of the minerals excepted
from the description of the land or shown as a reservation in Schedule B.

This endorsement is issued as part of the palicy. Except as it expressly states, it does not (i)
modify any of the terms and provisions of the policy, (ii) modify any prior endorsements, (i) extend
the Date of Policy, or (iv) increase the Amount of Insurance. To the extent a pravision of the policy or
a previous endorsement is inconsistent with an express provision of this endorsement, this
endorsement controls. Otherwise, this endorsement is subject to all of the terms and provisions of the
policy and of any prior endorsements.

Dated: January 25, 2008

By:m '( ﬂow@ A

Authorized Signatory

CLTA Form 100.29 (6/3/05)
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ENDORSEMENT

ATTACHED TO POLICY NO. 05111973
ISSUED BY

Commonwealith Land Title Insurance Company

The Company hereby insures the Insured against loss which the Insured shall sustain by
reason of damage to existing improvements, including lawns, shrubbery or trees, resulting from the
exercise of any right to use the surface of the land for the extraction or development of water
excepted from the description of the land or shown as a reservation in Schedule B.

This endorsement is issued as part of the policy. Except as it expressly states, it does not (i)
modify any of the terms and provisions of the policy, (if) modify any prior endorsements, (lil) extend
the Date of Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or
a previous endorsement Is inconsistent with an express provision of this endorsement, this
endorsement controls. Otherwise, this endorsement Is subject to all of the terms and provisions of the
policy and of any prior endorsements. ‘

Dated: January 25, 2008

By: M«. a( a"“m A

Authorized Signatory

CLTA FORM 103.5 (6/3/05)
ALTA - Owner or Lender
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ENDORSEMENT

ATTACHED TO POLICY NO. 05111973
~  ISSUED BY

Commonwealth Land Title Insurance Company

The Company hereby insures the owner of the indebtedness secured by the insured mortgage
against loss or damage which the insured shall sustain by reason of: .

1) The failure of the foundation of the structure under obnstructlon on the land to be
within the boundary lines of the land as of the date hereof;

(2) The location of the foundation as of the date hereof, being in violation of the
covenants, conditions or restrictions referred to in Schedule B as of the date hereof;

(3) " The foundation encroaching as of the date hereof, onto any of the easements referred
to in Schedule B,

This endorsement Is Issued as part of the policy. Except as It expressly states, It does not (i)
modify any of the terms and provislons of the policy, (if) modify any prior endorsements, (jii) extend
the Date of Policy, or (iv) Increase the Amount of Insurance. To the extent a provision of the policy or
a previous endorsement is Inconsistent with an express provision of this endorsement, this
endorsement controls. Otherwise, this endorsement is subject to all of the terms and provisions of the
policy and of any prior endorsements.

Dated: 01/25/2008

oy ks A Gl 4,

Authorized Signatory

CLTA Form 102.5 (6/3/05)

P002398
ARA 000108



ENDORSEMENT

ATTACHED TO POLICY NO. 05111973
ISSUED BY

Commonwealth Land Title Insurance Company

The Company insures the owner of the indebtédness secured by the lnsured mortgage against loss or
damage sustained by reason of:

1. The existence, at Date of Policy, of any of the followlng

a. Covenants, conditions, or restrictions under which the lien of the insured mortgage can be
divested, subordinated, or extinguished, or its validity, priority or enforceablility impaired.

b. Unless expressly excepted in Schedule B

i. Present violations on the land of any enforceable covenaﬁts, conditions, or restrictions,
and any existing improvements on the land which violate any building setback lines shown
on a plat of subdivision recorded or filed in the public records.

ii. Any Instrument referred to In Schedule B as containing covenants, conditions, or
restrictions on the land that, in addition, (A) establishes an easement on the land; (B)
provides a lien for liquidated damages; (C) provides for a private charge or assessment;
(D) provides for an option to purchase, a right of first refusal, or the prior approval of a
future purchaser or occupant.

iii. Any encroachment of existing improvements located on the land onto adjoining land, or
any encroachment onto the land of existing improvements located on adjoining land.

iv. Any encroachment of existing Improvements located on the fand onto that portion of the
land subject to any easement excepted In Schedule B.

v. Any notices of violation of covenants, conditions, or restrictions relating to environmental
* protection recorded or filed in the public records.

Any future violation on the land of any existing covenants, conditions, or restrictions occurring
prior to the acquisition of tile to the estate or interest In the land by the insured, provided the
violation results In

a. Invalidity, loss of ‘priortty, or unenforceability of the lien of the insured mortgage; or

b. loss of title if the insured shall acquire title in satisfaction of the indebtedness secured by the
insured mortgage.

Damage to existing improvements, including lawns, shrubbery, or trees:

a. which are located on or encroach upon that portion of the land subject to any easement
excepted in Schedule B, which damage results from the exercise of the right to maintain the
easement for the purpose for which It was granted or reserved;

b. resulting from the future exercise of any right to use the surface of the land for the extraction
or development of minerals excepted from the description of the land or excepted in Schedule
B. oo

Any final court order or judgment requiring the removal from any land adjoining the land of any
encroachment excepted in Schedule B,

Any final court order or judgment denying the right to malntain any existing improvements on the
land because of any violation of covenants, conditions or restrictions, or building setback lines
shown on a plat of subdivision recorded or filed in the public records.

CLTA Form 100.2 (6-17-06)

ALTA Form 9 (6-17-06)

Restrictions, Encroachments, Minerals
Lender

P002399
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Wherever In this endorsement the words “covenants, conditions, or restrictions” appear, they shall not
be deemed to refer to or include the terms, covenants, conditions, or limitations contained in an
Instrument creating a lease. )

As used in paragraphs 1.b(i) and 5, the words “covenants, conditions, or restrictions” do not include
any covenants, conditions, or restrictions (a) relating to obligations of any type to perform
maintenance, repair, or remediation on the land, or (b) pertaining to environmental protection of any
kind or nature, including hazardous or toxic matters, conditions, or substances, except to the extent
that a notice of a violation or alleged violation affecting the fand has been recorded or filed in the
public records at Date of Policy and Is not excepted in Schedule B.

This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify
any of the terms and provisions of the policy, (i) modify any prior endorsements, (iii) extend the Date
of Policy, or (lv) increase the Amount of Insurance. To the extent a provision of the policy or a
previous endorsement is inconsistent with an express provision of this endorsement, this endorsement
controls. Otherwise, this endorsement Is subject to all of the terms and provislons of the policy and of
any prior endorsements.

Dated: January 25, 2008

BY:M"{ a"“"& A

Authorized Slgnatory

CLTA Form 100.2 (6-17-06)

ALTA Form 9 (6-17-06)

Restrictions, Encroachments, Minerals
Lender
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ENDORSEMENT

ATTACHED TO POLICY NO. 05111973
ISSUED BY '

Commonwealth*!,and Title Insurance 'Company '

The Company insures the Insured against 16§S\9_f damage sustained in the event that, at Date
of Policy: e .

1. According to applicable zoning ordinances and amendments thereof, the land Is not dassified

Zone R-E.
2.  The following use or uses are not allowed under that classification:

Rural Estates Residentiai

There shall be no liability under this endorsement based on:

(a) Lack of compliance with any conditions, restrictions, or requirements contained in the
zoning ordlnances and amendments thereto mentioned above, including but not limited to the
failure to secure necessary consents or authorizations as a prerequisite to the use or uses.
This paragraph 2.a does not modify or limit the coverage provided in Covered Risk 5.

{b) The lrivalldlt,y of the ionlng ordinances and amendments until after a final decree of a
court of competent jurisdiction adjudicating the invalidity, the effect of which Is to prohiblt the
use or uses. . :

{c) The refusal of any person to purchase, lease or lend money on the estate or interest
covered by this policy. :

This endorsement Is issued as part of the policy. Except as It expressly states, it does not (i) modify
any of the terms and provisions of the policy, (if) modify any prior endorsements, (jil) extend the Date
of Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a
previous endorsement Is inconsistent with an express provision of this endorsement, this endorsement
controls. Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of
any prior endorsements. :

Dated: January 25, 2008

Byzm o( awm Z\

Authorized Signatory

CLTA Form 123.1 (Rev. 6-3-05)
ALTA Form 3
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ENDORSEMENT

ATTACHED TO POLICY NO. 05111973
ISSUED BY

Commonwealth Land Title Insurance Company

The Company insures against loss or damage sustained by the insured by reason of:

(&)) the failure of the land to be contiguous to that certaln parcel of real property described
In deed recorded in Book as Document No. records of Clark County, State of Nevada.

(2) the presence of any gaps, strips or gores separating the contiguous boundary line
described above. .

' This endorsement Is issued as part of the policy. Except as it expressly states, it does not (i)
modify any of the terms and provisions of the policy, (ii) madify any prior endorsements, (iil) extend
the Date of Policy, or (lv) increase the Amount of Insurance. To the extent a provision of the policy or
a previous endorsement is inconsistent with an express provision of this endorsement, this
endorsement controls. Otherwise, this endorsement is subject to all of the terms and provisions of the
policy and of any prior endorsements. .

Dated: January 25, 2008

Byzm AL a”“c& /\

Authorized Signatory

CLTA Form 116.4 (Rev. 6-3-05)
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ENDORSEMENT

ATTACHED TO POLICY No, 05111973
ISSUED BY

ndorsement controls, Otherwlse, this endorsement Ig subject to aj of the terms and provisions of the
g oficy and of any prior endorsements,

pDated: lanuary 25, 2008

Y pore Sy &

CLTA Form 116.1 (Rev. 6-3-05)
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Electronically Filed
07/22/2010 09:15:24 AM

Michael M. Edwards, Esq.

Nevada Bar No. 006281 CLERK OF THE COURT
Reuben H. Cawley, Esq.

Nevada Bar No. 009384

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP

415 South Sixth Street, Suite 300

Las Vegas, NV 89101

(702) 382-1414; FAX (702) 382-1413

michael.edwards@wilsonelser.com
reuben.cawlev@wilsonelser.com
Attorneys for Plaintiff

Zitting Brothers Construction, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO. A571228
DEPT NO. XIIV

ZITTING BROTHERS CONSTRUCTION, INC,, a
Utah corporation,

)
)
Plaintiff, ) Consolidate with:
) A571792
) A574391
) A577623
) A580889
GEMSTONE DEVELOPMENT WEST, INC., a ) AS583289
Nevada Corporation, APCO CONSTRUCTION, a ) AS584730
Nevada corporation; and DOES I through X; ROE ) A587168
CORPORATIONS I through X; BOE BONDING ) AS589195
COMPANIES I through X and LOE LENDERS 1 ) AS589195
through X, inclusive, ) AS589677
) A597089
Defendants. )
) (Exception from Arbitration — Concerns Title to Real
) Estate)
)
)
)

AND ALL RELATED MATTERS.

ZITTING BROTHERS CONSTUCTION, INC.’S JOINDER TO APCO CONSTRUCTION’S
MOTION FOR PARTIAL SUMMARY JUDGMENT AS TO PRIORITY OF LIENS

COMES NOW Plaintiff Zitting Brothers Construction, Inc. (“Zitting Brothers™), by and
through its attorneys of record, MICHAEL M. EDWARDS, ESQ., and REUBEN H. CAWLEY,
ESQ., of the law firm of WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP, and
hereby files its Joinder to APCO’s Opposition to Scott Financial Corporation’s Motion for Partial

Summary Judgment as to Priority of Liens.

186748.1
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Zitting Brothers hereby joins in APCO Construction’s Motion for Summary Judgment on
Priority for all the reasons set forth therein, which are hereby incorporated herein by this reference.
Zitting Brothers independently and separately asserts all factual and legal positions presented in
APCO’s Motion for Summary Judgment and petitions the Court for all appropriate relief resulting
therefrom as it relates to Zitting Brothers in this matter.

DATED this 22 {__day of July, 2010.

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP

-

Michael M. Edwards, Esq.
Nevada Bar No. 006281 .~
Reuben H. Cawley, Esq.

Nevada Bar No. 009384

415 South Sixth Street, Suite No. 300
Las Vegas, Nevada 89101

Attorneys for Zitting Brothers

ey

186748.1
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CERTIFICATE OF ELECTRONIC SERVICE

I certify that I am an employee of Wilson, Elser, Moskowitz, Edelman & Dicker LLP, and
that on thisvgﬂ‘ ay o AN *—,\}%(TTO, I did cause a true copy of the foregoing Joinder to be E-
Served through the EFP Vendor System to all registered parties pursuant to the Order for Electronic

Filing and Service.

\ ezt Ny D
An Employee of '

A
WILSON, ELSER, hD‘SfOWITZ, EDELMAN & DICKER LLP

186748.1
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MEIER & FINE, LLC

2300 West Sahara Avenue, Suite 430

Las Vegas, Nevada 89102

Tel: (702) 673-1000

Fax: (702} 673-1001
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Electronically Filed
12/14/2010 01:22:06 PM

Cﬂéﬁ«i‘w

CLERK OF THE COURT

GLENN F. MEIER, ESQ.

Nevada Bar No. 006059

MEIER & FINE, LLC

2300 West Sahara Avenue, Suite 430
Las Vegas, Nevada 89102
Telephone: (702) 673-1000

Attorneys for Defendant

SCOTT FINANCIAL CORPORATION

DISTRICT COURT
CLARK COUNTY, NEVADA

In Re Marnhattan West Mechanics’ Lien Case No. AS571228
Litigation Dept. No. XXV

Consolidated Cases
AS574391
A574792
AS577623
AS580889
A584289
AS584730
AS587168
A589195
A597089

NOTICE OF ENTRY OF ORDER
GRANTING SCOTT FINANCTAL
CORPORATION’S MOTION TO STAY
FURTHER ACTIVITY IN THIS CASE
UNTIL THE ISSUE OF PRIORTY ISSUE
HAS BEEN RESOLVED

Date: 11-02-10
Time: 9:00 a.m.

ARA 000118




MEIER & FINE, LLC

2300 West Sahara Avenue, Suite 430

Las Vegas, Nevada 89202

Tel: (702) 673-1000

Fax; (702) 673-1001
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NOTICE OF ENTRY OF ORDER GRANTING SCOTT FINANCIAL CORPORATION’S
MOTION TO STAY FURTHER ACTIVITY IN THIS CASE UNTIL THE ISSUE OF
PRIORITY HAS BEEN RESOLVED

PLEASE TAKE NOTICE that on the 13" day of December, 2010, an Order Granting Scotf

Financial Corporation’s Motion to Stay Further Activity in this Case Until the Issue of Priority
Issue Has Been Resolved was entered in the above captioned matter, a copy of which is attached
" hereto.

DATED this } '{/yfﬁay of December, 2010.
MEIFR & FINE, LLC

By /\//‘é\/&

LENN F. MEIER, ESQ.
Nevada Bar No. 006059
2300 West Sahara Avenue #430
i Las Vegas, Nevada 89102
Attorneys for Defendant, SCOTT
FINANCIAL CORPORATION

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I am an Employee of the law firm of MEIER & FINE, LLC,

“ and that on this M_ day of December, 2010, I served the above and foregoing
NOTICE OF ENTRY OF ORDER GRANTING SCOTT FINANCIAL
CORPORATION’S MOTION TO STAY FURTHER ACTIVITY IN THIS CASE
UNTIL THE ISSUE OF PRIORITY ISSUE HAS BEEN RESOLVED by e-serving a copy

on all parties listed in the Master Service List in accordance with the Electronic Filing

DWANY?

An Employee of MEIER & FINE, LLC

Order entered in this matter.
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1 GLENN F. MEIER, ESQ.
© | Nevada Bar No. 006059
21 J.TAYLOR OBLAD, ESQ
Nevada Bar No. 011430
3| MEER& FINE, LLC .
2300 West Sahara Avenue, Suite 430
4 Las Vegas, Nevada 89102
Telephone: (702) 673-1000
5 Artorneys for Defendant
SCOTT FINANCIAL CORPORATION
6
7
DISTRICT COURT
8
CLARK COUNTY, NEVADA
9 ' : -
In Re Manhattan West Mechanics’ Lien Case No. AST71228
10 | Litigation Dept. No. XXV
i 11 Consolidated Cases
AS574391
W 12 A574792
5 g A577623
= SEEE 13 A580889
g “é é A584289
%98 14 A584730
g ggg A3587168
285y 15 A589195
B3 (Ll A597089
-0 17 ORDER GRANTING SCOTT FINANCIAL
CORPORATION’S MOTION TO STAY
18 FURTHER ACTIVITY IN THIS CASE
UNTIL THE ISSUE OF PRIORTY ISSUE
19 HAS BEEN RESOLVED
20 ' :
Date: 11-02-10
21 Time: 9:00 am.
22
23
24.
25
26
27
28
-1- - 11-03-10P03:52 RCVD
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MEIER & FINE, LLC

2300 West Sabara Avenue, Suite 430
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ORDER GRANTING SCOTT FINANCIAL CORPORATION’S MOTION TO STAY

FURTHER ACTIVITY IN THIS CASE UNTIL THE ISSUE OF
PRIORITY BEEN RESOLVED

THIS MATTER having come on for heéring on the 2™ day of November, 2010, before the
above-captioned Court; GLENN F. MEIER, ESQ. of the law firm of MEIER & FINE, LLC
appearing on behalf of SCOTT FINANCIAL CORPORATION; all other appearances having

been duly noted to the Court’s record; the Court being advised in the premises, and good cause
appearing therefore, it is hereby |

ORDERED, ADJUDGED AND DECREED that Scott Financial Corporation’s Motion to
Stay Further Activity in this Case Until the Issue of Priority Has been Resolved is granted in its
entirety. It is further hereby |

ORDERED, ADJUDGED AND DECREED that a status conference in this matter will be
held on the 9 day of December, 2010 at the hour of 9:00 a.m. before the above-captioned Court.

“Detontrr ,
i,

DATED this I Q&day of Mevembez, 2010.

Prepared and submitted by:

MEIER & Fing, LLC

N %MM

“ GLENN F. MEIER, ESQ.
Nevada Bar No. 006059
J. TAYLOR OBLAD, ESQ.
Nevada Bar No, 011430
2300 West Sahara Avenue, Suite 430
-Las Vegas, Nevada 89102

Attorneys for Defendant
SCOTT FINANCIAL CORPORATION
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Marquis Aurbach Coffing
Jack Chen Min Juan, Esq.
Nevada Bar No. 6367
Cody S. Mounteer, Esq.
Nevada Bar No. 11220
Nikita R. Pierce, Esq.
Nevada Bar No. 13384
10001 Park Run Drive
Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
jjuan@maclaw.com
cmounteer@maclaw.com
Attorneys for APCO Construction

DISTRICT COURT

CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation,

Plaintiff,

VS.

GEMSTONE DEVELOPMENT WEST, INC., A

Nevada corporation,

Defendant.

A590319

AND ALL RELATED MATTERS

Electronically Filed
05/09/2016 10:30:26 AM

A b e

CLERK OF THE COURT

Case No.: AS571228
Dept. No.: 13
Consolidated with:

AS574391; A574792; A577623; A583289;
A587168; A580889; A584730, A589195,
A595552; A597089; A592826; A589677,;
A596924; A584960;4608717; A608718 and

MOTION TO APPOINT SPECIAL MASTER

Plaintiff APCO Construction (“APCO”), by and through their counsel of record, Marquis

Aurbach Coffing, file this MOTION TO APPOINT SPECIAL MASTER. This Motion is made

and based on the papers and pleadings on file herein, the attached Memorandum of Points and

Authorities, and any oral argument the Court may choose to entertain at the time of hearing.

11/
/17
/177
11/
/17
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NOTICE OF MOTION

You and each of you, will please take notice that the MOTION TO APPOINT SPECIAL

MASTER will come on regularly for hearing on the 09 7Y dayof JUNE , 2016,
9: 00AM
at the hour of  .m. or as soon thereafter as counsel may be heard, in Department 13 in the

above-referenced court.

=
Dated this(iday of May, 2016.

MARQUIS AURBACH COFFING

J ack Ch Ju Esq
Cody S. ger,
Nikita R. Pierce,

10001 Park Run Drive
Las Vegas, Nevada 89145
Attorneys for APCO Construction
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MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

After the appeal, the remaining portion of this complex litigation involves numerous
contractors with respective claims and defenses against each other arising from the Manhattan
West Mixed-Use Development Project (“Property”). There are voluminous numbers of pages of
documents, countless witnesses and potential need for experts. With the case now coming out of
the stay, the parties will be resuming their disclosure of documents, participating in discovery,
setting a case agenda/case management and so forth. Odds are there will be the disputes over
documents, witnesses and so forth. As such, APCO respectfully requests this Court appoint a
Special Master' to set a case agenda/case management on the remaining claims, guide the parties
in their dealings with each other and resolve any forthcoming disputes.

IL. PROCEDURAL SUPPORT

A. 2012 STAY

There was a stay ordered on the litigation when the mechanic lien claimants filed a Joint
Petition for Writ of Mandamus or, in the Alternative, Prohibition on June 22, 2012 (the
“Subcontractors’ Writ”). On or about September 24, 2015, the Nevada Supreme Court denied the
Subcontractors’ Writ holding that the contractual partial subordination by the creditors of a
common debtor did not subordinate the first priority lien.? Furthermore, the Court indicated that
NRS 108.225 did not change the priority of the mechanic’s lien to a partially subordinated lien
recorded before the mechanic’s lien.> Accordingly, the Court held that the priority of the
mechanic’s lien remained junior to the amount secured by the original senior lien holder — Scott
Financial Corporation (“SFC”).

Thereafter, on or about October 19, 2015 the mechanic lien claimants petitioned the
Nevada Supreme Court for a rehearing, which was denied on or about November 24, 2015.* On

or about December 17, 2015 the mechanic lien claimants then petitioned the Nevada Supreme

" APCO proposes Floyd Hale, Esq. as the Special Master.

i See In re Manhattan W. Mechanic’s Lien Litig., 359 P.3d 125, 125 131 Nev. Adv. Op. 70 (2015).
> Id.

* See a copy of the Order Denying Rehearing attached as Exhibit 1.
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Court for an en banc reconsideration, which was denied on or about February 16, 2016.° Thus,
with this Litigation coming out of a stay, various parties will be resuming discovery, including
but not limited to, the disclosure of voluminous documents; propounding discovery requests;
conducting depositions; and potentially disclosing experts. This case is now in need of a Special
Master.

B. THIS COURT PREVIOUSLY DEEMED THIS LITIGATION COMPLEX
AND ENTERED A CASE MANGEMENT ORDER.

This Court has already deemed the Litigation complex and entered into a Case
Management Order on or about January 28, 2010 in the lead case (“Case Management Order™).®
This Court identified that the purpose of the Discovery Plan and Case Management Order was to
hopefully reduce the costs of litigation as follows:

1.1 Purpose. This construction action is deemed complex, in that it shall

involve a large number of parties and claims, and trial, if it occurs, is likely to be

prolonged. This Case Management Order (“Order”) is entered to reduce the costs

of litigation, to assist the parties in resolving their disputes if possible and if not,

to reduce the costs and difficulties of discovery and trial.

As the Court suspected, this Litigation necessitated the inclusion of countless subcontractors
with various mechanic lien claims against the Property. Notably, this Court identified that this
Litigation would require the consolidation of numerous lawsuits addressing mechanic’s lien
claims to the Property and additionally the joinder of parties with claims to the Property.® Due to
the inevitable consolidation of numerous lawsuits and joinder of various parties, the Case
Management Order identifies procedures for discovery to hopefully reduce the costs and
difficulty of discovery and trial. However, all of those deadlines due to the Stay have passed.

Finally, the Case Management Order explicitly identifies that “[nJothing herein shall
prevent any party, upon a showing of good cause, from filing a motion to modify or amend any
provision of this Case Management Order.” As such, by this Motion APCO is seeking that his

Court not only enter a new case management order but also appoint a special master to guide the

Parties in their dealings with each other to resolve any forthcoming disputes.

> See a copy of the Order Denying En Banc Reconsideration attached hereto as Exhibit 2.
¢ See a copy of the Case Management Order attached hereto as Exhibit 3.

" Id. at 1.1 (emphasis added).

®Jd. at 3.2 and 3.3.
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III. THIS COURT SHOULD APPOINT A SPECIAL MASTER

The Nevada rules empower this Court to appoint a special master to guide the Parties in
their dealings with each other to resolve any forthcoming disputes. Specifically, NRCP 53(a)
allows for the appointment of special masters as follows:

(a) Appointment and Compensation.

(1) The court in which any action is pending may appoint a special master
therein. As used in these rules the word “master” includes a referee, an auditor, an
examiner and an assessor. The compensation to be allowed to a master shall be
fixed by the court, and shall be charged upon such of the parties or paid out of any
fund or subject matter of the action, which is in the custody and control of the
court as the court may direct. The master shall not retain the master's report as
security for the master's compensation; but when the party ordered to pay the
compensation allowed by the court does not pay it after notice and within the time
prescribed by the court, the master is entitled to a writ of execution against the
delinquent party.

Additionally, NRS 108.239(7) permits the use of special masters in mechanics’ lien
cases. It provides, in pertinent part, that “[t]he court shall ..., by decree, proceed to hear and
determine the claims in a summary way, or may, if it be the district court, refer the claims to a
special master to ascertain and report upon the liens and the amount justly due thereon.””

The Nevada Supreme Court has appointed a special master in a similar litigation
involving subcontractors’ claims on its mechanics’ liens to the subject proper‘ty.10 The CSA
Court identified that special masters are appointed to:

regulate all proceedings ... and ... do all acts and take all measures necessary or

proper for the efficient performance of the master's duties under the order. NRCP

53(c). They are appointed when necessary and in matters of account and of

difficult computation of damages ... upon a showing that some exceptional

condition requires it. NRCP 53(b). In lien matters, the special master may only

report on the liens and the amount due, whereas the district court determines the

lien's validity.'!

In accordance with NRCP 53 and NRS 108.239(7), the district Court in CSA4 appointed a special

master to resolve “the calculation, computation of damages, and amount owing, including

principal, interest, attorney’s fees and lien costs, as to each lien claimant” and to further

¥ See NRS 108.239(7).
10 See CSA Service Center, LLC v. Air Design Systems, LLC, 2013 WL 3272479 (2013).
"' Id. at * 5 (internal quotations omitted).
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determine the lien priority. 2 The Nevada Supreme Court determined that the CSA4 District Court
did not abuse its discretion in appointing a special master because complex civil matters with
various parties are:

exactly the type where it is proper to use a special master because litigation

involves matters of account that would reach substantial proportions and would

potentially consume an inordinate amount of judicial resources.

Like CSA4, this Court should appoint a special master to carry out the normal duties and
obligations associated with special masters in complex construction defect cases. The parties
should equally share in the cost and expense of the special master. Ultimately, it would not be
improper for this Court to assign a special master in this consolidated complex case involving
various subcontractors with claims to the Property as it could potentially consume inordinate
14

amount of judicial resources.

IV. CONCLUSION

Based on the above, APCO moves for a Special Master to guide the Parties in their

dealings with each other to resolve any forthcoming disputes.

h
Dated thisq_day of May, 2016.

MARQUIS AURBACH COFFING

Las Vegas Nevada 89145
Attorneys for APCO Construction

12

Id at* 6.
' Jd. (internal quotations omitted) (citing to Venetian Casino Resort, LLC v. Eighth Judicial District Ct. ,
114] 8 Nev. 124, 41 P.3d 327 (2002)) (emphasis added).

1d.
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing MOTION TO APPOINT SPECIAL MASTER was
submitted electronically for filing and/or service with the Eighth Judicial District Court on theci_\w\
day of May, 2016. Electronic service of the foregoing document shall be made in accordance

with the E-Service List as follows:'®

MARQUIS AURBACH COFFING

10001 Park Run Drive
Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702)382-5816
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Bennett Tueller Johnson & Deere

Contact Email ~
Benjamin D. Johnson = ben.johnson@btidcom .
Brian K. Berman, Chtd.
Contact Email
Brian K. Berman, Esq. b.k.berman@att.net
Cadden & Fuller LIP
Contact Email
Dana Y. Kim dkim@caddenfuller.com
S. Judv Hirahara ihirahara@caddenfuller.com
Tammyv Cortez 3 tcortez(@caddenfuller.com
David J. Merrill P.C.
Contact Email
David J. Merrill david@dimerrillpc.com
Dickinson Wright, PLLC
Contact Email , S
Cheri Vandermeulen cvandermeulen@dickinsonwright.com
Christine Spencer _ _cspencer@dickinsonwright.com
Donna Wolfbrandt dwolfbrandt@dickinsonwright.com
Eric Dobberstein - edobberstein@dickinsonwright.com

Durham Jones & Pinegar

Contact Email -
Brad Slighting bslighting@diplaw.com
Gina LaCascia glacascia@diplaw.com
Fox Rothschild S
Contact Email
Jineen DeAngelis ideangelis@foxrothschild.com
Richard 1. Dreitzer . rdreitzer@foxrothschild.com
GERRARD COX & LARSEN
Contact Email
Aaron D. Lancaster alancaster@gerrard-cox.com
Douglas D. Gerrard  dgerrard@gerrard-cox.com
Kanani Gonzales KGonzales@Gerrard-cox.com

"> Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing System

consents to electronic service in accordance with NRCP 5(b)(2)(D).
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Kaytlyn Bassett . kbassett@gerrard-cox.com ___

Gibbs, Giden, Locher, Turner & Senet LLP

Contact . - ' Email

Becky Pintar ‘ bpintar@gglt.com

Linda Compton _ lcompton@gglts.com
Gordon & Rees

Contact Email

Marie Ogella mogella@gordonrees.com

Robert Schumacher

Gordon & Rees LLP

Contact - - ‘ Email

Brian Walters .. bwalters@gordontrees.com
GRANT MORRIS DODDS

Contact Email

Steven Morris steve@gmdlegal.com

Greenberg Traurig, LLP

Contact Email
6085 Joyce Heilich heilichj@gtlaw.com
7132 Andrea Rosehill rosehilla@gtlaw.com
7368 Sandy Jackson jacksonsa@gtlaw.com
CNN Cynthia Ney neyc@gtlaw.com
IGH Bethany Rabe rabeb@gtlaw.com
IOM Mark Ferrario lvlitdock@gtlaw.com
- LVGTDocketing lvlitdock@gtlaw.com
- MOK Moorea Katz katzmo@gtlaw.com
QSN Shayna Noyce novces@gtlaw.com

WTM Tami Cowden cowdent@gtlaw.com

Holley, Driggs, Walch, Puzey & Thompson

Contact Email

Jeffrey R. Albregts, Esq.  jalbregts@nevadafirm.com
Howard & Howard ‘ o

Contact SETRE A A Emall

Gwen Rutar Mullins .~ thlaw com

Kellie Piet (ILegal Assmtant) kdp@thaw com ~

Wade B. chhnour -wbg@h2law.com
Jolley Urga Woodburv & thtle
Contact Email
Kelly McGee kom@juww.com B
Martin A. Little, Esq. mal@juww.com
Michael R. Ernst mre@juww.com

Kemp, Jones & Coulthard

Contact 'Emall :
Erica Bennett e bennett@kemmones com
J. Randall Jones iri@kempiones.com
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Janet Griffin

janetiamesmichael@gmail.com

Janet Griffin ' ilg@kempiones.com :
Mark M. Jones ‘ ___mmij@kempiones.com

Matt Carter , “msc@kempiones.com

Matthew Carter m.carter@kempjones.com

Pamela Montgomery pym@kempjones.com

Koch & Scow LLC
Contact Email
David R. Koch dkoch@kochscow.com

Law Offices of Sean P. Hillin, P.C.
Contact Email
Caleb Langsdale, Esq. caleb@langsdalelaw.com

Litigation Services & Technologies

Contact Email
Calendar calendar@litigation-services.net
Depository Depository@litigation-services.net

McDonald Carano Wilson, LLP

Contact Email

Kathleen Morris kmorris@mecdonaldcarano.com

Ryan Bellows rbellows@mecdonaldcarano.com
Meier Fine & Wray, LLC -

Contact Email

Receptionist ' : Reception@nvbusinesslawyers.com

Morrill & Aronson

Contact Email

Christine Taradash CTaradash@maazlaw.com
Morrill & Aronson P.L.C.

Contact - Email

Debra Hitchens : dhitchens@maazlaw.com
Peel Brimley LLP

Contact Email

Eric Zimbelman ezimbelman@peelbrimley.com

Kathy Gentile kgentile@peelbrimley.com
Pezzillo Lloyd , S R :

Contact G _Email

Jennifer R. Lloyd _Jlloyd@pezzillolloyd.com

Marisa L. Maskas, Esq. mmaskas@pezzillolloyd.com

Procopio Cory
Contact Email
Timother E. Salter tim.salter@procopio.com

Procopio Cory Hargreaves & Savitch :
Contact : Email
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Andrew J. Kessler

andrew kessler(a)procomo com

Carla Clark, Legal S’ecretam;

Rebecca Chapman rebecca chapman@ Qrocoplo com )

‘Rebecca  Chapman,  Legal

Secretary

rebecca.chapman@procopio.com

Scott R. Omohundro

scott.omohundro@procopio.com

Tlmothv E Salter

tim.salter@procopio.com

Procopio Cory Hargreaves & Savntch LLP
Contact

Email

__cori.mandy@procopio.com

Procopio, Cory, Hargreaves & Savitch
Contact

Em ail

Procopio, Cory, Heagreaves & Savitch
Contact

Email

Lenore Joseph

calendaring@procopio.com

Richard L. Tobler, Ltd.

Contact .. P Email

Rlchard Tobler rltltdck@hotmall com
Rooker Rawlms

Contact Email

Legal Assistant

rrlegalassistant@rookerlaw.com

Michael Rawlins

mrawlins@rookerlaw.com

Smith & Shapire
Contact

Email

Jill Berghammer

iberghammer@smithshapiro.com

Smith & Shapiro, PLLC
Contact

Email

Aimee M. Cannon, Esq.

acannon@smithshapiro.com

James E. Shapiro

ishapiro@smithshapiro.com

Sheldon Herbert

sherbert@smithshapiro.com

T. James Truman & Associates
Contact

 Email

District filings

district@trumanlegal .com

The Langsdale Law Firm

Contact Email
Caleblangsdale =~ Caleb@lLangsdalelaw.com
Varricchio Law Firm
~ Contact Emall
Paralegal - paraLgal@vamccbolaw com

Ph111n T. Varr1cch10

- phil@varricchiolaw.com

Watt, Tieder, Hoffar & Fitzgerald, L.L. P
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12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Contact

Email

David R. Johnson

diohnson@watttieder.com

Jennifer MacDonald

_imacdonald@watttieder.com

Williams & Associates
Contact

Email

Donald H. Williams, Esq.

dwilliams@dhwlawlv.com

Wilson Elser Moskowitz Edelman & Dicker

Contact Email
E-File Desk EfileLasVegas@wilsonelser.com
Hrustyk Nicole Nicole.Hrustvk@wilsonelser.com

Reuben H. Cawley

Reuben.Cawley@wilsonelser.com

I further certify that I served a copy of this document by mailing a true and correct copy

thereof, postage prepaid, addressed to:

Northstar Concrete
5145 Rogers Street, Suite A
Las Vegas, NV 89118

%@J/ Fecvicon

an employee of Marquis Aurba offing
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An unpublish

SupresE Counr
oF
Nevaoa

IN RE: MANHATTAN WEST
MECHANIC'S LIEN LITIGATION

APCO CONSTRUCTION; A NEVADA
CORPORATION; ACCURACY GLASS &
MIRROR COMPANY, INC.; BUCHELE,
INC.; BRUIN PAINTING
CORPORATION; CACTUS ROSE
CONSTRUCTION; FAST GLASS, INC.;
HD SUPPLY WATERWORKS, LP;
HEINAMAN CONTRACT GLAZING;
HELIX ELECTRIC OF NEVADA, LLC;
INTERSTATE PLUMBING & AIR
CONDITIONING; SWPPP
COMPLIANCE SOLUTIONS, LLC; AND
WRG DESIGN, INC.,
Petitioners,
Vs,
THE EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF
CLARK; AND THE HONORABLE
SUSAN SCANN, DISTRICT JUDGE,
Respondents, .

and
SCOTT FINANCIAL CORPORATION, A
NORTH DAKOTA CORPORATION;
AHERN RENTALS, INC.; ARCH
ALUMINUM AND GLASS CO.; ATLAS
CONSTRUCTION SUPPLY, INC.;
BRADLEY J. SCOTT; CABINETEC,
INC.; CELLCRETE FIREPROOFING OF
NEVADA, INC.; CAMCO PACIFIC
CONSTRUCTION CO., INC,; CLUB
VISTA FINANCIAL SERVICES, LLC;
CONCRETE VISIONS, INC.; CREATIVE
HOME THEATRE, LLC; CUSTOM
SELECT BILLING, INC.; DAVE
PETERSON FRAMING, INC,; E&E
FIRE PROTECTION, LLC; EZA, P.C,;
FERGUSON FIRE AND FABRICATION

o van <SS

pd order shall not be regarded as precedent and shall not be cited as legal authority, SCR 123.

IN THE SUPREME COURT OF THE STATE OF NEVADA

No.

e
Y

i

AN K, LMD
AR "‘1‘ yRasied a&;j T
SRR DEPUAT OLE

61131

H Gen o

NOV 24 2015

o

RIS
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INC.; GEMSTONE DEVELOPMENT
WEST, INC.; GRANITE
CONSTRUCTION COMPANY; HARSCO
CORPORATION; HYDROPRESSURE
CLEANING; INQUIPCO; INSULPRO
PROJECTS, INC.; JEFF HEIT
PLUMBING, CO., LLC; JOHN DEERE
LANDSCAPE, INC LAS VEGAS
PIPELINE, LLC; NEVADA'PREFAB
ENGINEERS; NOORDA SHEET
METAL COMPANY; NORTHSTAR
CONCRETE, INC.; PAPE MATERIAL
HANDLING:; PATENT
CONSTRUCTION SYSTEMS;
PROFESSIONAL DOOR AND MILL
WORKS, LLC; READY MIX, INC.;
RENAISSANCE POOLS & SPAS, INC,;
REPUBLIC CRANE SERVICE, LLC;
STEEL ENGINEERS, INC.; SUPPLY
NETWORK, INC.; SUNSTATE
COMPANIES, INC.; THARALDSON
MOTELS II, INC.; THE PRESSURE
GROUT, COMPANY; TRI CITY
DRYWALL, INC.; UINTAH
INVESTMENTS, LLC; AND ZITTING
BROTHERS CONSTRUCTION INC,.,
Real Parties in Interest.

ORDER DENYING REHEARING

Rehearing denied. NRAP 40(c).

It is so ORDERED.
Hardesty
bﬁ?t»«:’/ / RS ,J
Douglas v
SuPReME COURT
N:r;nn i ) . 2

(0) 1877 dGEE
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SupPreME COURT
oF
Nevaoa

CHERRY, J., dissenting: I would grant rehearing in this matter, for the

reasons set forth in my previous dissent.

C L‘@M’\ , d.
Cherry !)

cc:  Sterling Law, LLC
Howard & Howard Attorneys PLLC
Marquis Aurbach Coffing
Peel Brimley LLP/Henderson
Maupin Naylor Braster
. Andrew J. Kessler
Brian K. Berman
Watt, Tieder, Hoffar & F11;zgerald LLP
Koch & Scow, LL.C
Fennemore Craig Jones Vargas/Las Vegas
Williams & Associates
Dickinson Wright PLLC
Law Office of Hayes & Welsh
Meier & Fine, LLC
Kemp, Jones & Coulthard, LLP
Smith & Shapiro, LLC
Holley, Driggs, Walch, Fine Wray Puzey & Thompson/Las Vegas
Keith E, Gregory & Associates
Greenberg Traurig, LLP/Las Vegas
Jolley Urga Wirth Woodbury & Little
Hutchison & Steffen, LLC
Varricchio Law Firm
Premier Legal Group
Wilson, Elser, Moskowitz, Edelman & Dicker, LLP/Las Vegas’
Snell & Wilmer, LLP/Las Vegas
Grant Morris Dodds PLLC
T. James Truman & Associates
Tony Ditty, Esq.

©) 1947A ¢ EiBe
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IN THE SUPREME COURT OF THE STATE OF NEVADA

IN RE: MANHATTAN WEST ~ No. 61131
MECHANIC'S LIEN LITIGATION

APCO CONSTRUCTION, A NEVADA
CORPORATION; ACCURACY GLASS & FILED
MIRROR -COMPANY, INC.: BUCHELE,
INC.; BRUIN PAINTING FEB 18 2016
CORPORATION; CACTUS ROSE . :
CONSTRUCTION; FAST GLASS, INC.:
HD SUPPLY WATERWORKS, LP;
HEINAMAN CONTRACT GLAZING:
HELIX ELECTRIC OF NEVADA, LLC:
INTERSTATE PLUMBING & AIR
CONDITIONING; SWPPP
COMPLIANCE SOLUTIONS, LLC; AND
WRG DESIGN, INC.,

Petitioners,

Vs,

THE EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF
CLARK; AND THE HONORABLE
SUSAN SCANN, DISTRICT JUDGE,
Respondents,

and
SCOTT FINANCIAL CORPORATION, A
NORTH DAKOTA CORPORATION;
AHERN RENTALS, INC.; ARCH
ALUMINUM AND GLASS CO.; ATLAS
CONSTRUCTION SUPPLY, INC.;
BRADLEY J. SCOTT; CABINETEC,
INC.; CELLCRETE FIREPROOFING OF
NEVADA, INC.; CAMCO PACIFIC
CONSTRUCTION CO,, INC,; CLUB
VISTA FINANCIAL SERVICES, LLC;

SupreME Couny
oF
Nevapa
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CONCRETE VISIONS, INC.; CREATIVE
HOME THEATRE, LLC; CUSTOM
SELECT BILLING, INC.; DAVE
PETERSON FRAMING, INC.; E&E
FIRE PROTECTION, LLC; EZA, P.C.; .
FERGUSON FIRE AND FABRICATION,
INC.; GEMSTONE DEVELOPMENT
WEST, INC.; GRANITE
CONSTRUCTION COMPANY; HARSCO
CORPORATION; HYDROPRESSURE
CLEANING; INQUIPCO; INSULPRO
PROJECTS, INC.; JEFF HEIT
PLUMBING, CO., LLC; JOHN DEERE
LANDSCAPE, INC.; LAS VEGAS
PIPELINE, LLC; NEVADA PREFAB
ENGINEERS; NOORDA SHEET
METAL COMPANY; NORTHSTAR
CONCRETE, INC.; PAPE MATERIAL
HANDLING; PATENT
CONSTRUCTION SYSTEMS;
PROFESSIONAL DOOR AND MILL
WORKS, LLC; READY MIX, INC;
RENAISSANCE POOLS & SPAS, INC,;
REPURBLIC CRANE SERVICE, LLC;
STEEL ENGINEERS, INC.; SUPPLY
NETWORK, INC.; SUNSTATE
COMPANIES, INC.; THARALDSON
MOTELS II, INC.; THE PRESSURE
GROUT, COMPANY; TRI CITY
DRYWALL, INC.; UINTAH
INVESTMENTS, LLC; AND ZITTING
BROTHERS CONSTRUCTION, INC,,
Real Parties in Interest.

ORDER DENYING EN BANC RECONSIDERATION

Having considered the petition on file herein, we have

SupREME COURT
OF
NevaDa 2

(©) 19978 <GFiBe
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SupremE COuRT
OF
Nevapa

W 19978 D

e

concluded that en banc reconsideration is not warranted. NRAP 40A.
Accordingly, we
ORDER the petition DENIED.!

/\quw&,«.ﬂ. , A.Cd.

Hardesty \ . N
T i mue les . Cﬂﬁg_____w .

Doug?é? 0 l ﬂ Saitta
yy“’s }§Z’1 ;o (), ’
, d. R g ,d.

Gibbons Pickering J

CHERRY, J., dissenting: I would grant reconsideration in this matter, for .

the reasons set forth in my previous dissents.

oy
/

Cherry

1The Honorable Ron Parraguirre, Chief Justice, did not participate
in the decision of this matter.

ARA 000140




ce:  Sterling Law, LLC
Peel Brimley LLP/Seattle
Howard & Howard Attorneys PLLC
Marquis Aurbach Coffing
Peel Brimley LLP/Henderson
Maupin Naylor Braster
Andrew J. Kessler
Brian K. Berman
Watt, Tieder, Hoffar & Fitzgerald, LLP
Koch & Scow, LL.C
Fennemore Craig Jones Vargas/Lias Vegas
Williams & Associates
McCullough, Perez & Dobberstein, Ltd.
Law Office of Hayes & Welsh
Holley, Driggs, Walch, Fine Wray Puzey & Thompson/Las Vegas
Kemp, Jones & Coulthard, LLP
Smith & Shapiro, LLC
Keith E. Gregory & Associates
Greenberg Traurig, LLP/Las Vegas
Jolley Urga Wirth Woodbury & Little
Hutchison & Steffen, LLC
Varriechio Law Firm
Premier Legal Group
Wilson, Elser, Moskowitz, Edelman & Dicker, LLP/Las Vegas
Snell & Wilmer, LLP/Las Vegas
Grant Morris Dodds PLLC
T. James Truman & Associates
Tony Ditty, Esq.
Eighth District Court Clerk

SUPREME COURY
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f
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3380 Voot Selinmn Avewes, Sidte 430
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CMO - . .
CLENN'F, MEIER, ESQ.
. Nevada Bar Ho, 006059
TAYLOR OBLAD, BSQ.
-» Nevada Bar Neo. 01 1430
Mo & Fave, LLC '
2300 West Sahars Avenus, Sulte 430
Las Vegas, Novada 88102
Telephone: (F02) 673-1000

3 - Attocneys for Defendant

bCJL)'I“r FINANCIAL CORPORATION

DISTRICT COURT
CLARE COURTY, KEVADA

B APCO CONSTRUCTION, NC.:&Nevada CoseNo, | AS7I228
" corpozation, Dept. No. XXV

P} L] '{Gﬁf’
v,

INE ' Date: . N/A
AMBRICAN TITLE INSURANCE - Time: N/A
COMPANY; and DOES I through X, .

Defendants.

Electronically Filed '
- O12B/2010 008338 AM . 1. T ¢

GLERK OF THE COURY

i GEMSTONE DEVELOPFMENT WEST, INC,, s CASE MANAGEMENT ORDER

{ Wevada corporation; NEVADA

g C(}NS'X‘R C’I‘ION SBRVICES 8 Nevads
orstion; SCENET A &f.«

Dosnments. Supposting The Prepe: Mmm of Lims ]

: iy Mmﬁ'ﬁ; 2010
3. Deadline to Fﬁe Rﬂspomes 10 Standard Iﬁt@mg&t@nes e, 7;‘ 5610
A Dendiine For Licw Claimants io 1oniy AL T Apeii7, 2610

Relating to Cotunencement of Construction and Lien

~ 5. Deadline for All Parties (o Identify all Documents "'-:Api‘ii‘?,zmﬂ’ -

3 I}caﬁlm: STt 0wnerfimdam to l‘dmmfy 1@5 Borve Maxch 1 2010 -
N i ] Q g it

-1- 12-17-09 751
Ntno,:

I}
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Mrms & Five

2308 W Sobvrn Avesue, Sulio 436

Ean Ve, Hovada £5003

Tele (7} 6732008

e (TR ETR601

U S

10 |
1y
12 §
13°
14°
15
16
17
18
1y
204
21
22 |

27
28

l_‘@%*«i@smv&a

B R ¥y

~ { May 10,2010
| :.‘fum 16,2010
i BOCERIE O ) : e .
11 Deezd?me Fo: Al{Lxen Ciammn’rs T Srbmit Angust 10, 2010

b Sttoments of Claims...

' Defenses i Response to Lien Clatroauts Staternent of

iS Daposx&icma Of Pexolgnent Witnesses On All
ainingavmes.... _ :

1.  GENERAL PURPOSE

1.1 Purposs. This construction action is deemed complex, in fhud It shall involve s |

farge nember of parties and claims, asd {rial, i it ocours, is fikely to be prolonged. This Case
Management Ordar (the “Order™) is entered fo reduce the costs of Lilpation, to assist the parties

o zesolving their disputes if possible and it Jo reduce the costy and difficulties of discovery |

and #rial,
12 Code Governs Where Sllent, On any matter as to which this Order is silent, the
Nevads Revised Stmtutes, the Nevada Rules of Clvil Provedure, and_iixe Righth Jndicial Distriot

Court Rules shall be controiling.

ARA 000144

12 Deadkne For All Defondants to Submit Statements of _ September 8, 2010

F 'IS:IMDay'foJoiﬁAémmonalPamw o .:Nvemberﬁézom o
~E }nmalﬂx;pmtmmms s e sy S ‘”u?:‘Mm‘chQQ,Qﬁ”
“1”“1%&%@@&@@5:3&0@:65 ' "I e 14, 3611
, s

15. DISCOVERY CUT-OFF e September 6, 2011

30, Socond Mediation. etobear, 2011
BT, Deadiine formsposmve Motions <, “November 29, 3011 .
2. TRI&LA N s %aﬂmmbxwyz




e i

s

2. TRIAL

. Trigl is not yet seheduled in this mattor, but is requested and anticipated to be setin | |

Februavy 3813, The parties anticlpate tial may fast xixty bo ninety days,
3. PARTIES ’

3.1 Case Captionr  To simplify the captioning of this case, the comsolidated cases
shalt be identified as “In Re Manhattan West Mechanios” Lien Litigation” in the caption. The
caption should be prepaved with the case number of the lead case - and the notation “and all ‘
consolidated cascs.® |

32  Coopgolidation: The Court finds thet mumerows lawsuity: bave been fled
addressing tho {ssue of mechanies® Hion elsims for the project commonly known as the
Manhattan West project in Clark Covnty, Nevada, The Coust finds that all such cases share
sufficient covmmon questiong of law and fact that all guok cases should bs ccm&iidmd for :
purposes of diséow:ry sad tdal. To the exient any case currently pending before the Bighth

Fudicial Distriot Court brings # conse of action secking to foreclose mechanics lien on the

property that is the subject of these consolidated cuses, such case s ordered consolidated for
purposas of discovery and rial withs this Biigation withowt nesd for firlbor motion. I future
cases are Yilad seeking to forevlose mechanics® lens on the propesty that is the subject of this
liﬁgaziw;x, such cose shall be disecily consolidated inio this Htigation without need for further
metion, Soch consolidation shall bs acoomplished by filing o notice of consolidaiion along
with a copy of this oxder In the case being consclidaisd.

3.3 Jolnder of Any Additlonal Lien Claiments: The Cowrt finds that in erder o
schieve o resolution of fhis cese thet Is most consistent with Judicdad econonyy thet & is
necesgary for all parting who seek to pursus mechandes’ Hen claims against this propesty io be
Joined in this Wigetion. To that ond, the Comt is convernod that theve may be sertain pariies
whe bave recorded Hens against the property but who have not yet fled an action to foreclose |
on thelr Hons (hexc'imﬁet “Non-Farticipating Lien Holdens™). Accordingly, the Court orders
that Cemstons f)evsiapmant West, Ino. (hereloafer the “Owaer Defendant™), andior Scoit
Pipancial Corporation (hezeinafier the “Lender Defendast™) shall, on or befiwe Mazch 1, 20610

.e:i_-
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idemtify any Non Pasticipating Lien Holders and serve such partics with an Onder to Show -

.. Cause why their Hens should not be expunged. The Cowrd wxlioondzmtaheaxmg on any such b

Orders, and of that time aoy Non Participating Lien Holder that does not commit to
participating in this litigation shall have ity lien expunged.
34  Subssgnently Appescing Pariios: When a party subsequently miakes an appesrance

in this sane, the party who susd the subssquently appearing party is vesponsible for serving 2

copy of this order within 10 days aBer the subsequently appeaving perty Hles s fist
responsive pleading or angwer. )
4. DISCOVERY ISBUES

Do to the need ;&»r sohenced case mansgemens in this idgation the Comt shall hear all

. motion practivs in fids case including diseovery motions. Discovery motions in s litigation

may be fHled ditsetly with the Couwt itistead of with the Discovery Covunissioner. Nothiog
contained herein shall rolieve sounsel for any party of thedr obligations pursuant o EDCR 2.34.
5. DOCTURMENT PRODUCTION

The purtios agree o producs all docwments in elesironio lmages. The Hllowing protocol
shall apply to the doouments produced in this cass:

8 The doctments shell be scarmed fo Af formed for docurasnts and jpeg formuat for
phetographs. ’

b All documen irsages shall bave bates numbers embedded in the document. The
image files shall be named in & way that corresponds with the li:ates pumber (e.g., documemt
ABCO0001 shall bear the: file name ABCO00T.HL.

®. Bach party shall be tesponsible produsing documents in accordance with this
order by gemerating or causing fo be genemted by a thisd paty clechronie images of the
decnments. Once & party hss areanged for the imaging of its documents the party shell serve
the remaining pariies in the case with notice that documents have been imagsd, The notice
shall specify the vendor who performed the imnging snd shall stete the cost of obiaining copies
of the imaged documents. Serving all parties with notice that dosuments have been irasged
and may be obtained from a thind party shall songiitute the production of those docuwents for

EL
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psy

purposes of this Htigation, Aay party wishing to oblain a copy of anvther party’s doowsents F
shall bear the responsibiliiy for cltaining the copy directly fom the fhird party who preparsd - ;:,.‘.:f
the docnment images. ' ; ‘
d. The production of plans shall be through velluams or CDg of the origlnals. Plass
showld include the bid set, approved sot, ficld set, as built set, and sy amendments theeto,
e, Aﬁy party not producing all documents in s possession, custody or control, shall
serve 8 privilege log with its prodootion of docurasnts that wilk:
) entify-any decumenis withheld with sufficient pariiculaxity to support &
Mution to Compel; and |
Gi}  State the basis for refusing to produes sech dorument, ?
£ TDiocaments that sxe designsted as “Confidential” or that may contain confidential
information shall not be required to be prodosed il a protective order has boen entered by
the Cowrt with respect to those dovuments, . .o
All perties agree to malntsin the original docunients, which dall be mads svailsble for
inspection upon reasonable notice of counsel pursuant to Nevada law, All parties ave madera
continsing obligation io producs all nnn;ﬁn‘iviieged dosuwments discovered allsr the initial
peoduction as contemplated by Rule 16,1, In the event ihat & party subsequendly discovers
docomens, that party shell fllow the sams procedures a8 set forth sbove inchwding the
preparation of 8 Supplemental Notios that additions Joonments heve besn imaged and me |
aveiloble for parties to obtain. Failure to vomply and/or rectify any deficiency in a deposii rany |
be reposted o the Cout sud may result in the impogsition of sanctions.
8. WRI'I'ITBN DISCOVERY
Counsel for Owner aud Counsel for any Lendees shll jointly prepare standad
intevrogatorios and roguests for adwmission to the Hon claimants in this cass. Counsel for all len
claimants shall jolntly prepsve standard isterrogatories and requests for admission o the
londers snd property owner. The standard written discovery shell be served on sl pariiss and

" the Court on or before Jamery 18,2010, Any objections to the written discovery requests shall

be filed with the Cowmt on or before January 29, 2010, Unless thers is 3 sustained objection fo

o5
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any of the written discovery requests, all responses to the written discovery requests shall be

.. served, without objection, on. or before March 1, 2010, No written discovery requosts other | |

then the standind fnterrogatories and requests for adudssion will be permitted without fst
obtaining leave from the Court which leave will reguire » showing of good canss.
7. PHASING OF DISCOVERY AND MOTION PRACTICE

7.1 Need for Phased Discovery amd Motion Practice: The Cout finds that Hmitng :
dswovery to cerinin defined subjects af serinin thues will facilitate the wfficient rosolution of
this Hitigation and is therefore in the interests of all parties and the Court, |

72 Document Froduction end Writhm Discoviry shall be accomplished in |
accordance with Sections 5 and § of this Order respeciively. No order vegarding the phasing of
discovery shall modify any requirement for dosument production or weliten discovery set forth
previously in this order.

7.3 Lien Perfection & Prioritys The st phase of dissovery in this case shall be
Hemited to the sabject of dotermining whether any lien clafmant has falled o properly perfoct a
mechanics® lien pursuant to Nevada law and fo adjudicating the priority of the mechsnics® Hen :
olairas asserbed agninst the property ss opposed to the seeurity interests asserted by the lenders 4
in the propexty. The paries may conduct any depositions limited fo that subjoct matter |
begioniag on March 1, 2010. Such digcovery will conclude so later then Aprll 5, 2010, The
parties will fle any dlapositive motions relating to the ismes of whether lons huve been
properly perfected and as to the relative prndty between mechanios lion claims and the
lenders® sscimity lnterests no later then May 3, 2010. Oppositions o such motions will be due

: no later than May 17, 2039, Reply briefs will be doe not Jster than May 31, 2010, The Coust

will conduot s hesring o the issues of lisn perfection during fie week of Fune 7 through 11, (|

” 2010 oras soow, thepsafter as the Court can sccommodste the hearing,

74  Following the hesring, if any on the Hen perfestion and priority issues, the second
phase of discovery shall relate 1o the substance of fhe Hen claims inoluding, but wot Huated to,
the adjudicetion of any ameunty purporiedly dus o any contoaotor, auy issues relating jo the
quality of work perfortaed by any comirastor, and sny construction delay olaims that any party

n6n
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2308 West Sehars Averne, Soife 428

27
28

may wish to sssext, To assist in froming the issues for this phage of Htigation, saoh party

incloding & esleglation of damages for such claiws on or befors, July 6, 2010, Each party ;

asserting dofonses to affirmative claires shall file a detailed stateraent of such defenses on of
before Angust 9, 2010,

7.5  Remaining Fercipient Witnesses: The thizd phase of discovery in this case shall
be Hmited fo discovery of percipient wiinesses with knowledge rolevant to any remaining
issuss In the case {ncluding third pacty discovery). The parties may conduct sny depositions
limited to that subject ostter beginning on August 25, 2010. Sach discovery will conclude no
Bater than November 29, 2010.

7.6  Expert Depositions: The final discovery phase in this cose shall be deveted to
sxpert discovery if necassary, All parties ave required to meke initlal expert disclosures on or
before February 14, 2011, Rebuttal sxpert disclosores are due on or before May 2, 2011,
Bxpert depositions shall cé:xmxes;ce 00 earlier thens May 18, 2011 md shall be concluded not
Yater than July 5, 2011,

§. NON-PARTY DIRCOVERY

Any party shall be sllowed to eonduet non-paxty decument discovery upon proper sotice
1o all parties, and are required 1o produce sny siwh disenvery pursuant (o the terss of this order
within fourteen: (14 days of obtaining such discovery. Depositions of any non-parties must be

contwied in accordancs with the phased discovery schedule sot forth in Section 7 of this |

Onder,
9, ENPERT INPORMATION EXCHRANGE
Tnitial Rxgert Disclosares and Rebuttel Bxpeort Disclosures shall be miade i acvordance

and in complinnce with NRCP 16.1(a)(2). Iuitial disclosures of sxperts and soports shall be
due uo Inter than Februsey 14, 2011 and disclosures of rebuttal experts and reports shall be due
na Iater May 2, 2011, Ao expert that 15 not timely identified shall be pwechuded ag a witnsss for é

all purposes, unless good causs is shown.
All partios shall produce and serve thely complete expert job files no later ther one (1)

wd e
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' week prior 1o the expert’s deposition. All parties sre requlred to submit an expest report for
. oach final expert identified.

All expert disclosur shall comply with NRCP 26(5)(4)A)D and NRCP 26(5)(5).
16, MEDIATION/SETTLEMENT CONFERENCE

The partles shall participate in two rounds of mediatlon and/or settiement couferonces in
s cagse. ‘The first round shall teke place following the completion of percipient witness
depositions. The second shall take place after the discovery cutoff and prior fo the deadline for
filing of digposiiive motions.
i1, DEPOSITIONS

The parties sgroe wpon Litigation Services for sll depositions in this matter who shall be
soquired #o maintain ons set of somplets exbibits which shall be aveilable atf all depositions that |
are taken In Las Vegas, Novada.

Ths costs of preparation of the originat transeript shall be borne by the party noticing the
deposidon, , ‘
12, - DEPOSITIONS TO BE TAKEN IN LAS VEAGS, NEVADA

All dopositions of individual parties and Rule 30(b)(6) (PMK) designated persons of
corporate partios shall take pace in Las Vegas, Nevade, With respect w0 any fact wituess ':
employee of & corporate paxly, to the extont thot suok witness does mot agree Yo Las Vepas, |
Movada as the place for his or her dsposition, and the partics are wmable to agres upon 2
suitable looale for that deposition, then any parly veserves the xight to seek relief from the
Cout as mxy be W&tﬁ for the deposition locale. The depositions of other fuct withesses
shall take pace in Las Vegas, Nevada, uniess after a roguest has been made, the witoess refisos
o appear in Lasg Vegas, Mevada, in whi'ch event suy party may seok whatever velief a3 may be
appropziste vader the clrcamstances. :
13. BFFECT OF THIS ORDER IN SUBSBEQUENTLY APPEARING PARTIES

This Order shall apply o all subsequont]y appearing partes,
14. REVISIONS TO CASH MANAGEMENY ORDER

Mothing herein shall prevent smy party, upon a showing of good cause, fom filing 2 .Z

w8
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motion to modify or smnend any provision of this Case Mansgement Onder.

| 1S, SERVICE OF PAPER/ELECTRONICFILING

All parties to this Htigation shall zegister for electmm¢ service of doeumenw far ﬂns oase -
with the Bighth Judicisl Distriet Cowt. Bervies of all pleadings and papers in tds caso shell be

made throvgh that method.

DATED this_ kS day ot Hrm e

B . MERTER, BRG,
Neswda B&r‘No RSN
. TAYLOR OBLAD, ESQ,
“Nevada Bar No, 01 1430
2300 West Sahars Avenus, Suite 430

i Ay
BCOTY FINANCIAL CORPORATION
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Las Vegas, Nevada 89145
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Marquis Aurbach Coffing *
Jack Chen Min Juan, Esq. : m t W
Nevada Bar No. 6367
Cody S. Mounteer, Esq. CLERK OF THE COURT
Nevada Bar No. 11220
10001 Park Run Drive
Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
Jjjuan@maclaw.com
cmounteer@maclaw.com ‘
Attorneys for APCO Construction

DISTRICT COURT
CLARK COUNTY, NEVADA
APCO CONSTRUCTION, a Nevada
corporation,
Case No.: A571228
Plaintiff, Dept. No.: 13
Vs. Consolidated with:

A574391; A574792; A577623; A583289;
GEMSTONE DEVELOPMENT WEST, INC., A| 4587168, A580889; A584730; A589195;
Nevada corporation, AS595552; A597089; A592826,;, A589677;
A596924; A584960,4608717; A608718 and
Defendant. A590319

AND ALL RELATED MATTERS

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that on the 9th day of June, 2016 an Order was entered in the
above-referenced Court. A copy of which is attached hereto.

Dated this /0 day of June, 2016.

MARQUIS AURBACH COFFING

By \\C >
' Jack Ghen an, Esq.

Cody 8, Mdun¥eey, Esq.

10001 Park’RunDrive

Las Vegas, Nevada 89145
Attorneys for APCO Construction

Page 1 of 6
MAC:05161-019 2819046_1
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing TITLE was submitted electronically for filing and/or
service with the Eighth Judicial District Court on the /_Q day of June, 2016. Electronic service of

the foregoing document shall be made in accordance with the E-Service List as follows:'

10001 Park Run Drive
Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
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NN N N NN N N N o e e e e bk e el e

Bennett Tueller Johnson & Deere

Contact Email

Benjamin D. Johnson ben.johnson@btid.com
Brian K. Berman, Chtd.

Contact Email

Brian K. Berman, Esq. b.k.berman@att.net

Attorneys for Read Mix Inc.
Cadden & Fuller LLP

Contact Email

Dana Y. Kim dkim@caddenfuller.com

Tammy Cortez

tcortez@caddenfuller.com

David J. Merrill P.C.
Contact

Email

David J. Merrill

david@dimerrillpc.com

Dickinson Wright, PLLC
Contact

Email

Christine Spencer

cspencer@dickinsonwright.com

Donna Wolfbrandt dwolfbrandt@dickinsonwright.com
Eric Dobberstein edobberstein@dickinsonwright.com

Durham Jones & Pinegar
Contact

Email

Gina LaCascia

glacascia@diplaw.com

Fox Rothschild
Contact

Email

Jineen DeAngelis

ideangelis@foxrothschild.com

Richard I. Dreitzer

rdreitzer@foxrothschild.com

GERRARD COX & LARSEN
Contact

Email

Aaron D. Lancaster

alancaster@gerrard-cox.com

Douglas D. Gerrard
Kanani Gonzales

_________ dgerrard@gerrard-cox.com

KGonzales@Gerrard-cox.com

Kaytlyn Bassett

kbassett@gerrard-cox.com

! Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing System
consents to electronic service in accordance with NRCP 5(b)(2)(D).
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Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive
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Gibbs, Giden, Locher, Turner & Senet LLP

Contact Email
Becky Pintar bpintar@gglt.com
Linda Compton Icompton@gglts.com

Attorneys for Masonry Group Nevada Inc.
Gordon & Rees

Contact Email
Marie Ogella mogella@gordonrees.com
Robert Schumacher rschumacher@gordonrees.com

Attorneys for Selectbuild Nevada Inc.
Gordon & Rees LLP

Contact Email

Brian Walters bwalters@gordonrees.com
GRANT MORRIS DODDS

Contact Email

Steven Morris steve(@gmdlegal.com

Attorneys for Camco Pacific Construction Co Inc; Fidelity & Deposity
Company of Marvland; and Cellcrete Fireproofing of Nevada Inc
Greenberg Traurig, LLP

Contact Email

6085 Joyce Heilich heilichi@gtlaw.com
7132 Andrea Rosehill rosehilla@gtlaw.com
7368 Sandy Jackson jacksonsa@gtlaw.com
CNN Cynthia Ney neyc(@gtlaw.com
IGH Bethany Rabe rabeb@gtlaw.com
IOM Mark Ferrario Ivlitdock@gtlaw.com
LVGTDocketing lvlitdock@gtlaw.com
MOK Moorea Katz katzmo@gtlaw.com
QSN Shavna Novyce noyces@gtlaw.com
WTM Tami Cowden cowdent@gtlaw.com

Attorneys for Club Vista Financial Services LLC
Holley, Driggs, Walch, Puzey & Thompson
Contact Email
Jeffrey R. Albregts, Esq. jalbregts(@nevadafirm.com
Attorneys for Arch Aluminum and Glass Co.
Howard & Howard

Contact Email

Gwen Rutar Mullins grm@h2law.com
Kellie Piet (Legal Assistant) kdp@h2law.com
Wade B. Gochnour wbg@h2law.com

Attorneys for APCO Construction; Hydropressure Cleaning Inc;
Custom Select Billing Inc, and Wiss, Janney, Elstner Associates, Inc.
Jolley Urga Woodbury & Little

Contact Email

Elizabeth J. Martin em@juww.com
Kelly McGee kom@juww.com
Martin A. Little, Esq. mal@juww.com
Michael R. Ernst mre@juww.com

Attorneys for Pape Material Handling, Steel Structures Inc., Nevada
Prefab Engineers Inc, Pape Rents
Kemp, Jones & Coulthard
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Contact

Email

Erica Bennett

¢.bennett@kempiones.com

J. Randall Jones

iri@kempijones.com

Janet Griffin ilg@kempiones.com
Mark M. Jones mmij@kempijones.com
Matt Carter msc@kempiones.com
Matthew Carter m.carter@kempiones.com

Pamela Montgomery

pym@kempijones.com

Attorneys for Bradley J. Scott

Law Offices of Sean P. Hillin, P.C.
Contact

Email

__caleb@langsdalelaw.com

Litigation Services & Technologies

Contact Email
Calendar calendar@litigation-services.net
Depository Depository@litigation-services.net

McCullough, Perez & Dobberstein, Ltd.
Contact

Email

Eric Dobberstein, Esg.

edobberstein@mcpalaw.com

Christine Spencer

cspencer@mcpalaw.com

Attorneys for Imsulpro Projects Inc.

McDonald Carano Wilson, LLP

Contact Email

Kathleen Morris kmorris@mcdonaldcarano.com

Ryvan Bellows rbellows@mcdonaldcarano.com
Meier Fine & Wray, LLC

Contact Email

Receptionist Reception@nvbusinesslawyers.com

Attorneys for Scott Financial Corporation

Morrill & Aronson

Contact Email

Christine Taradash ~~ CTaradash@maazlaw.com
Morrill & Aronson P.L.C.

Contact Email

Debra Hitchens dhitchens@maazlaw.com
Peel Brimley LLP

Contact Email

EricZimbelman  ezimbelman@peelbrimley.com

Gina Dillingham gdillingham@peelbrimley.com

Kathy Gentile

kgentile@peelbrimley.com

Ronnie Cox

rcox@peelbrimley.com

Attorneys for Various Lien Claimants, S R Bray Corp, and SWPPP

Compliance Solutions LLC

Pezzillo Llovd
Contact

Email

Jennifer R, Lloyd

Jllovd@pezzillolloyd.com

Marisa L. Maskas, Esq.

mmaskas@pezzillolloyd.com
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Procopio Cory
Contact Email
- Timother E. Salter tim.salter@procopio.com
Attorneys for Unitah Investments LLC
Procopio Cory Hargreaves & Savitch

Contact Email

Andrew J. Kessler andrew .kessler@procopio.com
Carla Clark, Legal Secretary carla.clark@procopio.com
Rebecca Chapman rebecca.chapman(@procopio.com
IS{:é)reeiz?v Chapman, LCgalrebecca.chapman@procopio.com
Scott R. Omohundro scott.omohundro@procopio.com
Timothy E. Salter tim.salter@procopio.com

Attorneys for Unitah Investments LLC
Procopio Cory Hargreaves & Savitch LLP
Contact Email
Cori Mandy, Legal Secretary cori.mandy@procopio.com
Attorneys for Unitah Investments LLC
Procopio, Cory, Hargreaves & Savitch

Contact Email
Elmer Flores elmer.flores@procopio.com
Joseph Frank joseph.frank@procopio.com

Attorneys for Unitah Investments LLC
Procopio, Cory, Heagreaves & Savitch
Contact Email
Lenore Joseph calendaring@procopio.com
Attorneys for Unitah Investments LLC
Richard L. Tobler, Ltd.
Contact Email
Richard Tobler ~ rititdck@hotmail.com _
Attorneys for National Wood Products, Inc.
Rooker Rawlins

Contact Email
Legal Assistant rrlegalassistant@rookerlaw.com
Michael Rawlins mrawlins@rookerlaw.com
T. James Truman & Associates
Contact Email
District filings district@trumanlegal.com

Attorneys for Professional Doors & Millworks LLC, Noorda Sheet
Metal Company, E & E Fire Protection LLC, Pressure Grout Co
The Langsdale Law Firm

Contact Email

CaleblLangsdale =~~~ Caleb@Langsdalelaw.com
Varricchio Law Firm

Contact Email

Paralegal paralegal(@varricchiolaw.com

Philip T. Varricchio phil@yvarricchiolaw.com

Attorneys for Supply Network Inc.
Watt, Tieder, Hoffar & Fitzgerald, L.L.P.

Contact Email

David R. Johnson djohnson@watttieder.com

Jennifer MacDonald imacdonald@watttieder.com
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Attorneys for Granite Construction Company
Williams & Associates

Contact Email
Donald H. Williams, Esq. dwilliams@dhwlawlv.com
Attorneys EZA P.C., Patent Construction Systems, Oz Architecture of
Nevada Inc

Wilson Elser Moskowitz Edelman & Dicker
Contact Email
E-File Desk EfileLasVegas@wilsonelser.com
Hrustyk Nicole Nicole.Hrustyk@wilsonelser.com
Reuben H. Cawley Reuben.Cawley@wilsonelser.com
I-Che Lai I-Che.Lai@wilsonelser.com

I further certify that I served a copy of this document by mailing a true and correct copy

thereof, postage prepaid, addressed to:
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Electrbnically Filed
06/09/2016 10:15:08 AM

Marquis Aurbach Coffing . N
Jack Chen Min Juan, Esq. : % t 5@«««.—
Nevada Bar No. 6367
Cody S. Mounteer, Esq. CLERK OF THE COURT
Nevada Bar No. 11220
10001 Park Run Drive
Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
Jjjuan@maclaw.com
cmounteer@maclaw.com
Attorneys for APCO Construction

DISTRICT COURT
CLARK COUNTY, NEVADA
APCO CONSTRUCTION, a Nevada Case No.: A571228
corporation, Dept. No.: 13
‘ Plaintiff, :
VS, Consolidated with:

AS574391; A574792; A577623; A583289;
GEMSTONE DEVELOPMENT WEST, INC., A| A587168; A580889; A584730; A589195;
Nevada corporation, A595552; A597089; A592826, A589677;

Defendant. ASgggifl; A584960,4608717; A608718 and
A5 9

Hearing Date: June 20, 2016 .
Hearing Time: 9:00 a.m,

ORDER: APPOINTING SPECIAL MASTER

AND ALL RELATED MATTERS

This matter came before the Court on APCO’s Motion to Appoint Special Master, with
Limited Oppositions by Insulpro and the parties represented by Peel Brimley, LLP. All parties
appeared through their respcctive counsel of record. Having reviewed all the pleadings, exhibits
and oral arguments of counsel, the Court hereby adjudicates, finds and orders as follows:

1. APCO’s Motion to Appoint Special Master is Granted,;

a. Floyd Hale, Esq. shall be appointed as the Special Master;
b. All the parties shall meet with Special Master Hale within 10 days or as

soon as the Special Master is available to set the case management order, coordinate the

discovery / depositions and address related matters;

c. After completion of such discovery as the Special Master may allow, the

Special Master, upon the request of any party, shall conduct hearings to ascertain and report

Page 1 of 3
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upon the liens and the amount justly due thereon, if any, that is owed to the parties and on other
respective claims and defenses;

2. It is also ordered that the Special Master appointed pursuant to this Order shall be
compensated at an hourly rate of $350.00 per hour. The compensation of the Special Master shall
be paid 25% by APCO, 25% by Camco, and 50% by the remaining lien claimants;

3. | It is further ordered that to the fullest extent permitted by NRS 108.239 and
NRCP 53, Special Master shall, without limitation, have the power and authority to, among other
things:

a. Review all pleadings, papers or documents filed with the Court concerning
the action, and coordinated and enter Case Management Order and amendments thereto;

b. Coordinate and make orders concerning discovery of any books,
photographs, records, papers or other documents by the parties, including the disclosure of
witnesses and the taking of deposition of any party;

c. Order any .inspections of records, site of the property, by a party and any
consultants or experts of a party; |

d. Order mediation or settlement conferences, and attendance a those
conferences by counsel and any representatives of the insurer of a party;

e. Require any attorney representing a party to provide statements of legal |
and factual issues concerning the action; and

f. Refer to the Court which the action is commenced on any matter requiring -
assistance from the Court.

ey |

/ / /!

1117

/1117

Page 2 of 3
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g Hear all discovery and/or

ng motions.

IT IS SO ORDERED this 3 day of VA ﬂ

ReSp@&m@md by:
, Esq.

X 7

Cody S. Moyn er 8.

Nevada Bar Ne, 11220

10001 Park Run Drive

Las Vegas, Nevada 89145

Telephone: (702) 382-0711

Facsimile: (702) 382-5816

jjvan@maclaw.com

cmounteer@maclaw.com
Attorneys for APCO Construction

DISTRICT chRT JUDGE’I')EM‘I ON
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ELECTRONICALLY SERVED
4/26/2017 3:58 PM

NDEP

JORGE RAMIREZ, ESQ.
Nevada Bar No. 6787
I-CHE LAI, ESQ.
Nevada Bar No. 12247

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP

300 South 4" Street, 11" Floor
Las Vegas, NV 89101-6014
Telephone: (702) 727-1400
Facsimile: (702) 727-1401
Jorge.Ramirez@wilsonelser.com
I-Che.Lai@wilsonelser.com
Attorneys for Lien Clamant,
Zitting Brothers Construction, Inc.

DISTRICT COURT

CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation,

Plaintiff,
VS.

GEMSTONE DEVELOPMENT WEST, INC.,
a Nevada corporation,

Defendant.

AND ALL RELATED MATTERS

Iy

/1

i

1/

Iy

117

£140439v.1

CASE NO. A571228
DEPT. NO. X1iI

Consolidated with:

AS574391; A574792; A577623; A583289;
A587168; A580889; A584730; A589195;
AS595552; A597089; A592826; A585677;
A596924; A584960; A608717; A608718; and
A590319

ZITTING BROTHERS CONSTRUCTION,
INC.’S NOTICE OF DEPOSITION OF
APCO CONSTRUCTION PURSUANT TO
NRCP 30(b)(6)

DATE: May 12, 2017
TIME: 10:00 a.m.

Case Number: 08A571228
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ZITTING BROTHERS CONSTRUCTION, INC.’S NOTICE OF DEPOSITION OF APCO
CONSTRUCTION PURSUANT TO NRCP 30(b)(6)

TO: APCO CONSTRUCTION

TO: JACK CHEN MIN JUAN, ESQ. and CODY S. MOUNTEER, ESQ., of MARQUIS,
AURBACH & COFFING, Attorneys for APCOQO Construction

TO: ALL PARTIES AND THEIR RESPECTIVE ATTORNEYS OF RECORD

PLEASE TAKE NOTICE that pursuant to NRCP 30(b)}6), ZITTING BROTHERS
CONSTRUCTION, INC., (*ZBCI”), by and through its counsel of record, Jorge A. Ramirez, Esq.,
and I-Che Lai, Esq., of the law firm of WILSON ELSER MOSKOWITZ EDELMAN & DICKER,
LLP, will take the oral deposition of one or more designated representatives for
APCO CONSTRUCTION (“APCO”) on the 12" day of May, 2017, at the hour of 10:00 a.m. at the
law offices of WILSON ELSER MOSKOWITZ EDELMAN & DICKER LLP, located at 300 South
Fourth Street, 11" Floor, Las Vegas, NV 89101. ZBCI plans to depose APCQO’s designated
representative(s) on each of the numbered categories identified below. The deposition will take place
before an officer duly authorized by law to administer oaths and record testimony. This deposition
will be recorded by stenographic means and will be taken pursuant to all applicable provisions of the
Nevada Rules of Civil Procedure pertaining to the taking of and use of depositions. You are invited
to attend and cross-examine.

DEFINITIONS

As used in this notice of deposition, the following terms have the meaning indicated:
1. The term “you” or “your” refers to APCO Construction, its employees, agents,
representatives, attorneys, experts, and all other persons acting or purporting to act on its behalf.
2. The term “Gemstone” refers to Gemstone Development West, Inc., its employees,

agents, representatives, attorneys, experts, and all other persons acting or purporting to act on its

behalf
3. The term “ZBCI” refers to Zitting Brothers Construction, Inc., its employees, agents,
-
1140439v.1

ARA 000162




W e ~ N W B W R =

| O I N L (N N N T 0 o R O N S 1 e T O e R e T - =)
= R L ¥ o R o L - B - T S ]

representatives, attorneys, experts, and all other persons acting or purporting to act on its behalf.

4. The term “Manhattan West Project” refers to the real property commonly referred to
as Manhattan West mixed used development project at issue in this case and generally located at
9205 West Russell Road, Clark County, Nevada.

5. The term “Contract” refers to the agreement you entered into with Gemstone
regarding the Manhattan West Project, including but not limited to the original contact(s), change
orders, and any ratification agreements.

6. The term “Sub-Contract” refers to the agreement you entered into with ZBCI
regarding the Manhattan West Project, including but not limited to the original contact(s), change
orders, and any ratification agreements.

Areas of Examination Pursuant to Nev. R, Civ. P. 30(h)(6)

Pursuant to Nev. R. Civ. P. 30(b}{6), the designated witness(es) of APCO Construction will
provide deposition testimony with respect to matters known or reasonable available to APCO

Construction regarding the subjects described below:

1. All facts fact related to the Contract;
2. All facts fact related to the Sub-Contract;
3. All facts related to ZBCI's work under the Sub-Contract, including but not limited to

the scope and quality of ZBCI's work;
4. All facts related to your process for obtaining payment under the Contract;
5. All facts related to your process for paying sub-contractors under the Sub-Contract

and sub-contracts with other sub-contractors;

6. All facts related to all payments you received in connection with the Manhattan West
Project;
7. All facts related to all payments you made to ZBCI in connection with the Manhattan
West Project;
-3
1140439v.1
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ELECTRONICALLY SERVED
5/11/2017 4:14 PM

ANTD

JORGE RAMIREZ, ESQ.
Nevada Bar No. 6787
I-CHE LAI, ESQ.
Nevada Bar No. 12247

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP

300 South 4" Street, 11" Floor
Las Vegas, NV 89101-6014
Telephone: (702) 727-1400
Facsimile: (702) 727-1401

Jorge . Ramirez{@wilsonelser.com
I-Che.Lai@wilsonelser.com
Attorneys for Lien Clamant,
Zitting Brothers Construction, Inc.

DISTRICT COURT

CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
carporation,

Plaintiff,
Vs,

GEMSTONE DEVELOPMENT WEST, INC.,
a Nevada corporation,

Defendant.

AND ALL RELATED MATTERS

Iy

Hh

H/

/7

/17

1147199v.1

CASE NO. A571228
DEPT. NO. XIlI

Consolidated with:

AS574391; A574792; A577623; A583289;
AS587168; A580889; A584730; A589195;
AS595552; A597089; A592826; A589677;
A596924; A584960; A608717; A608718; and
A550319

ZITTING BROTHERS CONSTRUCTION,
INC.’S AMENDED NOTICE OF
DEPOSITION OF APCO
CONSTRUCTION PURSUANT TO NRCP
30(b)(6)

DATE: June5, 2017
TIME: 9:00 a.m.

Case Number: 08A571228
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ZITTING BROTHERS CONSTRUCTION, INC.’S AMENDED NOTICE OF DEPOSITION
OFE APCO CONSTRUCTION PURSUANT TO NRCP 30(b){(6)

TO: APCO CONSTRUCTION

TO: JACK CHEN MIN JUAN, ESQ. and CODY S. MOUNTEER, ESQ., of MARQUIS,
AURBACH & COFFING, Attorneys for APCO Construction

TO: ALL PARTIES AND THEIR RESPECTIVE ATTORNEYS OF RECORD

PLEASE TAKE NOTICE that purswant to NRCP 30(b)}6), ZITTING BROTHERS
CONSTRUCTION, INC., (“ZBCI"), by and through its counsel of record, Jorge A. Ramirez, Esq.,
and I-Che Lai, Esq., of the law firm of WILSON ELSER MOSKOWITZ EDELMAN & DICKER,
LLP, will take the oral deposition of one or more designated representatives for
APCO CONSTRUCTION (“APCO”) on the 5" day of June, 2017, at the hour of 9:00 a.m. at
Esquire Deposition Solutions, located at 2300 W. Sahara Ave., Suite 770, Las Vegas, NV 89102.
ZBCI plans to depose APCO’s designated representative(s) on each of the numbered categories
identified below. The deposition will take place before an officer duly authorized by law to
administer oaths and record testimony. This deposition will be recorded by stenographic means and
will be taken pursuant to all applicable provisions of the Nevada Rules of Civil Procedure pertaining
to the taking of and use of depositions. You are invited to attend and cross-examine.

DEFINITIONS

As used in this notice of deposition, the following terms have the meaning indicated:

1. The term “you” or “your” refers to APCO Construction, its employees, agents,
representatives, attormeys, experts, and all other persons acting or purporting to act on its behalf.

2. The term “Gemstone” refers to Gemstone Development West, Inc., its employees,
agents, representatives, attorneys, experts, and all other persons acting or purporting to act on its
behalf

3. The term “ZBCI” refers to Zitting Brothers Construction, Inc., its employees, agents,
representatives, attorneys, experts, and all other persons acting or purporting to act on its behalf.

-
1147199v.1
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4. The term “Manhattan West Project” refers to the real property commonly referred to
as Manhattan West mixed used development project at issue in this case and generally located at
9205 West Russell Road, Clark County, Nevada.

5. The term “Contract” refers to the agreement vou entered into with Gemstone
regarding the Manhattan West Project, including but not limited to the original contact(s), change
orders, and any ratification agreements.

6. The term “Sub-Contract” refers to the agreement you entered into with ZBCI
regarding the Manhattan West Project, including but not limited to the original contact(s), change
orders, and any ratification agreements,

Areas of Examination Pursuant to Nev. R. Civ. P. 30(b){6)

Pursuant to Nev. R. Civ. P. 30(b)(6), the designated witness(es) of APCO Construction will
provide deposition testimony with respect to matters known or reasonable available to APCO

Construction regarding the subjects described below:

1. All facts fact related to the Contract;
2. All facts fact related to the Sub-Contract;
3. All facts related to ZBCI’s work under the Sub-Contract, including but not limited to

the scope and quality of ZBCT’s work;
4. All facts related to your process for obtaining payment under the Contract;
5. All facts related to your process for paying sub-contractors under the Sub-Contract

and sub-contracts with other sub-contractors;

6. All facts related to all payments you received in connection with the Manhattan West
Project;

7. All facts related to all payments you made to ZBCI in connection with the Manhattan
West Project;

8. All facts related to all payments you made to sub-contractors other than ZBCI in
1147199v.1 >
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connection with the Manhattan West Project;

9. All facts related to your communications with Gemstone regarding the Manhattan
West Project;
10. All facts related to your communications with ZBCI regarding the Manhattan West
Project;
11, All facts related to your assertion that your are not liable for any portion of ZBCI’s

general and/or lien claims against you;

12. All facts related to your defenses against ZBCI's claims as alleged in ZBCI's
complaint in this case; and

13. All documents that you have disclosed in support of your defenses against ZBCI's

claims against you.

\\*{"

DATED this day of May, 2017,
WILSON ELSER MOSKOWITZ EDELMAN &
DICKER LLP

Jorge Ramirez, Bsq. =~

Nevada Bar No. 6787

I-Che Lai, Esq.

Nevada Bar No. 12247

300 South 4" Street, 11" Floor
Las Vegas, NV 89101

Telephone: (702) 727-1400
Facsimile: (702) 727-1401
Attorneys for Lien Claiman,
Zitting Brothers Construction, Inc.

4
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of Wilson Elser Moskowitz Edelman
& Dicker LLP, and that on this ﬂ_ day of May, 2017, I served a true and correct copy of the
foregoing ZITTING BROTHERS CONSTRUCTION, INC.S AMENDED NOTICE OF
DEPOSITION OF APCO CONSTRUCTION PURSUANT TO NRCP 30(b)(6) document as

follows:

by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada;
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via facsimile;

[

below on this date before 5:00 p.m,

via electronic means by operation of the Court’s electronic filing system, upon each
party in this case who is registered as an electronic case filing user with the Clerk;

via hand-delivery to the addressees listed below;

by transmitting via email the document listed above to the email address set forth

Bennett Tueller Johnson & Decre
- Contact
Benjamm D. Johnson
Chalise Walsh

Ematl

‘_ben Ohnson bt(iconlxmm”“”..m.”“.nmu

‘. | ;_\gaal_fsh@bn_q com o

Brian K. Berman, Chtd.
Contact
Brian K. Berman Esq

Email

bk bennan@atz net

Cadden & Fuller LLP
- Contact
Dana Y. Kim -
S, Judy leahara N
Tammy Cortez

_.Ema:l ' S
N dkim@caddenfuiler com

1]11raharaOcaddentulIel cdmI

: " "‘tcortez@caddenfulier com

David J. Merrill P.C.
Contact R
David J. Merrill

~ Email

dav1d@dlmen 111130 com _ _

Dickinson Wright, PLIL.C
Contact

Cheri Vandermeulen

Christine Spencer
-5-

1147199v.1
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Eric Dobberstein -

: dwolfbrandt@dzckmsonwrlght com '_ o
edobberstcln@dlckmsonwrlght com

Durham Jones & Pinegar
Contact

Brad Shghtmc e

Cindy Simmons

Email o
’ bsliohtmg@dm}aw com
_ cmmmons@dmlaw com

Fox Rothschild
Contact
Jineen DeAngehs &

Email

: "';deangehs@foxrothschlid com ' B ' -

G.E. Robinson Law
Contact

George Robmsen |

~Email

grobmson@nezzxiloilovd com

GERRARD COX & LARSEN
Contact
Aaron D. Lancaster

Douglas D. Gerrard

Kaytiyn Bassett

‘alancaster@genard-cox com -
dgerrard@gerrard-cox.com
kbasseu@gerrard-cox.com

Gibbs, Giden, Locher, Turner & Senet LLP

Contact

Becky Pintar
Linda Compton

_ ‘lcomnton@gglts com -

Gordon & Rees
Contact
Robert Schumacher

~ Email e
:schumacher@ﬂordonfees com_ o

Gordon & Rees LLP
Contact

Andrea MOﬂtefQ |

Bnan Walters
Marle Ogeila

Email

) _amontero@gordonrees com
. bwalters@gordonrees.com
_mogella@gordonrees.com

GRANT MORRIS DODDS
' Contact

Steveﬁ Moms o

Greenberg Traurig, LLP
Contact
6085 Joyce I-Ielhch

7132 Andrea Rosehill ‘

CNN Cynthla Ney

1147199}

‘helhch;@gﬂaw com

rosehilla@gtlaw.com
neve@gtlaw.com
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1IGH Bethany Rabe - ‘_‘_rabeb(DgtIaw com S
_ivhtdock@gtlaw com S
Ivlitdock@gtlaw.com
katzmo@gtlaw.com B
cowdent@gtlawcom

IOM Mark Ferrario

LVGTDocketlng N o

MOK Moorea Katz

WIM Tami Cowden

Contact o
GEennF Mewr

' Renee Hoban o '

_ thoban@nevadafim.com

HOLLEY DRIGGS WALCH FINE WRAY PUZEY & THOMPSON

- Email

gmexer@nevadaﬁrm corn

Contact S
Cynthia Kelley

Rachel E. Donn e

Holley Driggs Walch Fine Wray Puzey & Thompson

‘Email
ckelley@nevadaﬁr‘m com

_rdonn@nevadafirmcom

Howard & Howard

Contact
Gwen Rutar Mullms

' 'Keihe Plet (Legal ASSistant) _
‘Wade B. Gochnowr

 em@iblweem
“kdp@h2law.com

M@ﬁ%ﬁ_&m .’ ; : L o

Emall

Jolley Urga Woodbury & Little

Contact

Agnes Wong ) B
Elizabeth J. Martin
Kelly McGee B

Martin A. Little, Esq.

Martm A, Little, Esq.
Mlchael R Ermnst o
Mlchael R Ernst Esq.

Email

- _aw@:uww com -

_ em@juwweom
kom@uww.ecom
) ‘mal@}uww com_

mre@juww.com
mre@iuww,com

Kemp, Jones & Coulthard

Contact

Erica Bennett

J. Randall Jones
Janet Griffin
Mark M, Jones
Matt Carter

Matthew Carter
‘Pamela Montgomery

- Email

_ ebennett@kempjonescom
. Liones@kempjonescom

” llg@kemm ones.com

__‘msc@kemmoms com e
_m.carter@kempiones.com
pym@kempjones.com

Law Offices of Floyd Hale

Contact
Debble Holloman
Floyd Hale

~ Email .
7 dholioman@lamsadl' com R
thale@floydhale.com
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Law Offices of Sean P. Hillin, P.C.
Contact
Caleb Langsdale, Esq.

‘Email o
caleb@langsdalelawcom

Litigation Services & Technologies
Contact

Calendar

De_p_os;tory

Email
calendar@litigation-services.net

‘ Deposﬂorv@htlQanon-serwces net

Marquls Aurbach Coffing
. Contact .
Cal}y Hatﬁeld

Cody Mounteer Esq
Courtney Peterson - .~

- Jack Juan
}enmfer Case

Phlihp Aurbach e

Taylor Fong

nuan@marqmsaurbach com

_[case@maclaw com _
~ paurbach@maclaw.com -
_ tfong@mar msaurbach com

McCullough, Perez & Dobberstein, Esq.

Contact
Erxc Dobberstem Esq

Email

& ____i_'_edobberstexn@ w__‘;x,}alzzws,r comt_' _‘

McCullough, Perez & Dobberstein, Ltd.

Contact

Christine Spencer -

 Email B
'_cspencer@mcpalaw com S

McDonald Carano Wilson, LLLP
Contact ‘
Kathleen Moms

Ryan Bellows

- Email o
kmorris@mcdonaldcarano.com
 rbellows(@mcdonaldcarano.c com

Meier Fine & Wray, LLC
Receptlomst S

: Recentlon@nvbusmesslawvers com

Morrill & Aronson
Contact
Christine Taradash

Email

 CTaradash@maazlaw.com

Morrill & Aronson P.L.C.
. Contact e
Debra Hltchens

1147199v.1

~ Email :
_dh:tchens@maazlaw com
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Peel Brimley LLP
Contact
Amanda Armstmn g
Eric Z;mbelman

Kathy Gen‘ﬂle -

Email
aannstrong@peeibnmiev com

_ emmbeiman@neelbnmlev com " I
kgentile@peelbrimley.com

Ronnie Cox rcox{@peelbrimley.com S
Rosey Jefﬁey - _ ;effrex@geelbrlmlex com ‘

Pezziilo Lloyd -
Contact Email

1enn1ferR Lloyd .‘ .
MansaL Maskas Esq._

- ‘-Jliovd@nezzllbﬂovd com
) mmaskaS@D&iZZlHOHOYd com

Procopio Cory
Cantact

Email ;
tim. sa]ter@procomo com

Procopm Cury Hargreaves & Savitch
- Contact e
_,L Kessier L

Rebecca Chapman

~ Rebecca Chapman, Legal
Secretary
Scott R, Omohundro

Timothy E. Salter

lark Legal Secreta:ry -

"’Emali o .
andrew. kessler@brocomo com

: carla ciark@grocagm com

______rebecca chapman@procoplo com__ o

- rebecca.chapmani@procopio.com

scott.omohundro@procopio.com

tim.salter@procopio.com ~ ©

Procopio Cory Hargreaves & Saviich LLP
Contact

Cori Mandy, Legal Secretary ' " -

Email

corimandy@procopio.com

Procopio, Cory, Hargreaves & Savxtch
Contact

Elmer Flores

Email

_ elmer ﬂores@procopm com &

JosephFrank  joseph.

Procopio, Cory, Heagreaves & Savitch
Contact
Lenore Joseph

~ Email
’ ca}endarmg@procomo com

Richard L. Tobler, Ltd.
: C ontact

Richard Tobler

Emali

rltltdck(&)hotmall com e

9.
1147199v.1
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Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive
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ELECTRONICALLY SERVED

5/23/2017 8:41 AM

Marquis Aurbach Coffing
Jack Chen Min Juan, Esq.
Nevada Bar No. 6367

Cody S. Mounteer, Esq.
Nevada Bar No. 11220
10001 Park Run Drive

Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
jjuan@maclaw.com
cmounteer@maclaw.com
Attorneys for APCO CONSTRUCTION

DISTRICT COURT

CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation,

Plaintiff,
vs.

GEMSTONE DEVELOPMENT WEST, INC., A
Nevada corporation,

Defendant.

AND ALL RELATED MATTERS

Case No.: A571228
Dept. No.: 13
Consolidated with:

AS574391; A574792; A577623; A583289;
A587168; A580889; A584730; A589195;
A595552; A597089; A592826, A589677,
A596924; A584960;,A608717; A608718 and
A590319

NOTICE OF TAKING NRCP RULE 30(B)(6) DEPOSITION OF PERSON MOST

KNOWLEDGEABLE FOR ZITTING BROTHERS CONSTRUCTION, INC.

PLEASE TAKE NOTICE that pursuant to Rule 30(b)(6) of the Nevada Rules of Civil

Procedure, Plaintiff, APCO Construction, by and through its attorneys, Marquis Aurbach

Coffing, will take the deposition of Zitting Brothers Construction, Inc. upon oral examination on

June 28, 2017 at 2:00p.m. before a Notary Public, or before some other officer authorized by

law to administer oaths. The deposition will take place at Marquis Aurbach Coffing located at

10001 Park Run Drive, Las Vegas, Nevada 8§9145.

/1
/!

Page 1 of 8

MAC:05161-019 3093257 _1 5/22/2017 8:44 AM

Case Number: 08A571228
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10001 Park Run Drive
Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
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Pursuant to NRCP 30(b)(6), Plaintiffs are to required to designate one or more officers,
directors, managing agents or other consenting persons most knowledgeable to testify on its
behalf with respect to the topics set forth in the attached Exhibit A.

The deposition will be recorded by stenographic means, and oral examination will

continue from day to day until completed. You are invited to attend and cross-examine.

UIS AURBACH COFFING

Jack\QWlen Min Juan, Esq.
eV Bar No. 6367
Cody S. Mounteer, Esq.
Neyada Bar No. 11220
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorney(s) for APCO
CONSTRUCTIONAPCO CONSTRUCTION

Dated this 22nd day of May, 2017.

Page 2 of 8
MAC:05161-019 3093257_1 5/22/2017 8:44 AM
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MARQUIS AURBACH COFFING

10001 Park Run Drive
Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

EXHIBIT A

RULE 30. DEPOSITIONS BY ORAL EXAMINATION

(B) NOTICE OF EXAMINATION: GENERAL REQUIREMENTS; SPECIAL NOTICE; METHOD OF PRODUCTION OF DOCUMENTS
AND THINGS; DEPOSITION OF ORGANIZATION; DEPOSITION BY TELEPHONE,

(6) A party may in the party’s notice and in a subpoena name as the deponent a public or private corporation or a
partnership or association or governmental agency and describe with reasonable particularity the matters on which
examination is requested. In that event, the organization so named shall designate one or more officers, directors, or
managing agents, or other persons who consent to testify on its behalf, and may set forth, for each person
designated, the matters on which the person will testify. A subpoena shall advise a nonparty organization of its duty
to make such a designation. The persons so designated shall testify as to matters known or reasonably available to
the organization. This subdivision (b)(6) does not preclude taking a deposition by any other procedure authorized in
these rules.
[As amended; effective January 1, 2005.]

TOPICS

1. Your claims and facts as alleged against APCO;

2. Documents that you have disclosed in support of your claims against APCO;

3. Your assertion that APCO is liable for any portions of your general and/or lien
claims;

4., The percentage/allocation of your general and/or lien claims against APCO versus
CAMCO;

5. The payment process, payment details, scope of payments, parties involved, and

standard practices of payment, including, but not limited to, all payment applications, approvals,
amounts, checks, and releases;

6. Each fact related to your contract agreement with APCO in regard to the
Manhattan West Project (“Project”) at issue in this matter, including, but not limited to original

contact(s), change orders, and ratification agreement(s);

7. Each fact related to your scope of work at the Project;
8. The structure of your business; and
9. Your viability and business status from the time you entered into the subject

contract until the date of your deposition, including, but not limited to, whether your company

has been sold, transferred control, wound down, and/or claimed bankruptcy.

Page 3 of 8
MAC:05161-019 3093257_1 5/22/2017 8:44 AM
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing NOTICE OF TAKING NRCP RULE 30(b)(6)

DEPOSITION OF PERSON MOST KNOWLEDGEABLE FOR ZITTING BROTHERS

CONSTRUCTION, INC. was submitted electronically for service with the Eighth Judicial

District Court on the 22nd day of May, 2017. Electronic service of the foregoing document shall
be made in accordance with the E-Service List as follows:'

Wilson, Elser, Moskowitz, Edelman & Dicker LLP

300 S. 4th St., 11th Floor

Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive
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Las Vegas, NV 89101

caleb@langsdalelaw.com
"Cody Mounteer, Esqg." .
"Cori Mandy, Lega! Secretary" .
"Donald H. Williams, Esqg." .
"Eric Dobberstein, Esq. " .
"Marisa L. Maskas, Esq.” .
"Martin A. Little, Esq." .
"Martin A. Little, Esq." .
6085 Joyce Heilich .

7132 Andrea Rosehill .
Aaron D. Lancaster .
Agnes Wong .

Amanda Armstrong .

! Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing System

cmounteer@marquisaurbach.com
cori.mandy@procopio.com
dwilliams@dhwlawlv.com
edobberstein@mcpalaw.com
mmaskas@peziillolloyd.com
mal@juww.com
mal@juww.com
heilichj@gtlaw.com
rosehilla@gtlaw.com
alancaster@gerrard-cox.com
aw@juww.com

aarmstrong@peelbrimiey.com

consents to electronic service in accordance with NRCP 5(b)(2)(D).

Page 4 of 8

MAC:05161-019 3093257_1 5/22/2017 8:44 AM
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MARQUIS AURBACH COFFING

10001 Park Run Drive
Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816
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Andrea Montero .

Andrew J. Kessler .

Becky Pintar .

Benjamin D. Johnson .

Beverly Roberts .

Brad Slighting .

Brian Walters .

Caleb Langsdale .

Calendar .

Cheri Vandermeulen .

Christine Spencer .

Christine Spencer .

Christine Taradash .

Cindy Simmons .

CNN Cynthia Ney .

Courtney Peterson .

Cynthia Kelley .

Dana Y. Kim .

David J. Merrill .

David R. Johnson .

Debbie Holloman .

Debbie Rosewall .

Debra Hitchens .

amontero@gordonrees.com
andrew.kessler@procopio.com
bpintar@gglt.com
ben.johnson@btjd.com
broberts@trumanlegal.com
bslighting@djplaw.com
bwalters@gordonrees.com
Caleb@Langsdalelaw.com
calendar@liitigationservices.com
cvandermeulen@dickinsonwright.com
cspencer@dickinsonwright.com
cspencer@mcpalaw.com
CTaradash@maazlaw.com
csimmons@djplaw.com
neyc@gtlaw.com
cpeterson@maclaw.com
ckelley@nevadafim.com
dkim@caddenfuller.com
david@djmerrillpc.com
djohnson@watttieder.com
dholloman@jamsadr.com
dr@juww.com

dhitchens@maazlaw.com

Page 5 of 8
MAC:05161-019 3093257_1 5/22/2017 8:44 AM
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MARQUIS AURBACH COFFING

10001 Park Run Drive
Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

S 0 X N A WN

Depository .

District filings .

Donna Wolfbrandt .

Douglas D. Gerrard .

E-File Desk .

Eric Dobberstein .

Eric Zimbelman .

Erica Bennett .

Floyd Hale .

George Robinson .

Glenn F. Meier .

Gwen Rutar Mullins .

Hrustyk Nicole .

I-Che Lai .

IGH Bethany Rabe .

IOM Mark Ferrario .

Jack Juan .

Jennifer Case .

Jennifer MacDonald .

Jennifer R. Lloyd .

Jineen DeAngelis .

Jorge Ramirez .

Kathleen Morris .

Depository@litigationservices.com
district@trumaniegal.com
dwolfbrandt@dickinsonwright.com
dgerrard@gerrard-cox.com
EfileLasVegas@uwilsonelser.com
edobberstein@dickinsonwright.com
ezimbelman@peelbrimley.com
e.bennett@kempjones.com
fhale@floydhale.com
grobinson@pezzillolloyd.com
gmeier@nevadafirm.com
grm@h2law.com
Nicole.Hrustyk@wilsonelser.com
I-Che.Lai@wilsoneiser.com
rabeb@gtlaw.com
Ivlitdock@gtlaw.com
jjuan@marquisaurbach.com
jcase@maclaw.com
jmacdonald@watttieder.com
Jlloyd@pezzillolloyd.com
jdeangelis@foxrothschild.com
Jorge.Ramirez@uwilsonelser.com

kmorris@mcdonaldcarano.com

Page 6 of 8
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MARQUIS AURBACH COFFING

10001 Park Run Drive

Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816
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Kaytlyn Bassett .

Kelly McGee .

Kenzie Dunn .

Lani Maile .

Legal Assistant .

Linda Compton .

L.VGTDocketing .

Marie Ogelia .

Mark M. Jones .

Matt Carter .

Matthew Carter .

Michael R. Ernst .

Michael Rawlins .

Pamela Montgomery .

Phillip Aurbach .

Rachel E. Donn .

Rebecca Chapman .

Receptionist .

Renee Hoban .

Richard |. Dreitzer .

Richard Tobler .

Robert Schumacher .

Rosey Jeffrey .

kbassett@gerrard-cox.com
kom@juww.com
kdunn@btjd.com
Lani.Maile@wilsonelser.com
rrlegalassistant@rookerlaw.com
Icompton@gglts.com
Ivlitdock@gtlaw.com
mogella@gordonrees.com
mmj@kempjones.com
msc@kempjones.com
m.carter@kempjones.com
mre@juww.com
mrawlins@rookerlaw.com
pym@kempjones.com
paurbach@maclaw.com
rdonn@nevadafirm.com
rebecca.chapman@procopio.com
Reception@nvbusinesslawyers.com
rhoban@nevadafirm.com
rdreitzer@foxrothschild.com
rititdck@hotmail.com
rschumacher@gordonrees.com

rieffrey@peelbrimley.com

Page 7 of 8
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MARQUIS AURBACH COFFING

10001 Park Run Drive
Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

[\
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Ryan Beilows .

S. Judy Hirahara .

Sarah A. Mead .

Steven Morris .

Tammy Cortez .

Taylor Fong .

Terri Hansen .

Timother E. Salter .

Wade B. Gochnour .

WTM Tami Cowden .

rbellows@mcdonaldcarano.com
jhirahara@caddenfuller.com
sam@juww.com

steve@gmdlegal.com

 tcortez@caddentuller.com

tfong@marquisaurbach.com

thansen@peelbrimiey.com

tim.salter@procopio.com

wbg@h2law.com

cowdent@gtlaw.com

10

J{ Case, an employee of
rquis Aurbach Coffing

Page 8 of 8

MAC:05161-019 3093257_1 5/22/2017 8:44 AM

ARA 000188




NSRS R« S 7 S S 0t S N -

MOONGON N RRNR RN e e s et et el e el ek et
0 ~ O L kR W e OO N Y L B W R e O

ELECTRONICALLY SERVED
7/17/2017 2:15 PM

NDEP

JORGE RAMIREZ, ESQ.

Nevada Bar No. 6787

I-CHE LAI ESQ.

Nevada Bar No. 12247

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
300 South 4" Street, 11" Floor
Las Vegas, NV 89101-6014
Telephone: (702) 727-1400
Facsimile: (702) 727-1401
Jorge.Ramirez{@wilsonelser.com
I-Che.Lai@wilsonelser.com
Attorneys for Lien Clamant,
Zitiing Brothers Construction, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada CASE NO. A571228
corporation, DEPT. NO. X1I1
Plaintiff, Consolidated with:
Vs, AS74391; AS74792; A577623; A583289;

A587168; A580889; A584730; A589195;
GEMSTONE DEVELOPMENT WEST, INC.. | A595552. A597089; A592826; A589677:

a Nevada corporation, AS596924: A584960; A608717; A608718; and

Defendant. A590319

AND ALL RELATED MATTERS ZITTING BROTHERS CONSTRUCTION,

INC.’S NOTICE OF TAKING
CONTINUED DEPOSITION OF APCO
CONSTRUCTION PURSUANT TO NRCP
30(b)(6)

DATE: July 19,2017
TIME: 9:00 a.m.

(DATE CHANGE ONLY)

/11
e
Iy
H

I

1173923v.1
Case Number: 08A571228
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ZITTING BROTHERS CONSTRUCTION, INC.’S NOTICE OF TAKING CONTINUED
DEPOSITION OF APCO CONSTRUCTION PURSUANT TO NRCP 30(b}(6)

TO: APCO CONSTRUCTION

TO: JACK CHEN MIN JUAN, ESQ. and CODY S. MOUNTEER, ESQ,, of MARQUIS,
AURBACH & COFFING, Attorneys for APCO Construction

TO: ALL PARTIES AND THEIR RESPECTIVE ATTORNEYS OF RECORD

PLEASE TAKE NOTICE that pursuant to NRCP 30(b)6), ZITTING BROTHERS
CONSTRUCTION, INC., (“ZBCI™), by and through its counsel of record, Jorge A. Ramirez, Esq.,
and I-Che Lai, Esq., of the law firm of WILSON ELSER MOSKOWITZ EDELMAN & DICKER,
LLP, will take the oral deposition of one or more designated representatives for
APCO CONSTRUCTION (“APCO™) on the 19" day of July, 2017, at the hour of 9:00 am. at
Esquire Deposition Solutions, located at 2300 W. Sahara Ave., Suite 770, Las Vegas, NV 89102,
ZBCI plans to depose APCO’s designated representative(s) on each of the numbered categories
identified below. The deposition will take place before an officer duly authorized by law to
administer oaths and record testimony. This deposition will be recorded by stenographic means and
will be taken pursuant to all applicable provisions of the Nevada Rules of Civil Procedure pertaining
to the taking of and use of depositions. You are invited to attend and cross-examine.

DEFINITIONS

As used in this notice of deposition, the following terms have the meaning indicated:
1. The term “vou” or “your” refers to APCO Construction, its employees, agenis,
representatives, attorneys, experts, and all other persons acting or purporting to act on its behalf.
2. The term “Gemstone” refers to Gemstone Development West, Inc., its employees,

agents, representatives, attorneys, experts, and all other persons acting or purporting to act on ifs

behalf
3. The term “ZBCI” refers to Zitting Brothers Construction, Inc., its employees, agents,
2-
1173923v.1
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representatives, attorneys, experts, and all other persons acting or purporting to act on its behalf.

4. The term “Manhattan West Project” refers to the real property commonly referred to
as Manhattan West mixed used development project at issue in this case and generally located at
9205 West Russell Road, Clark County, Nevada.

5. The term “Contract™ refers to the agreement you entered into with Gemstone
regarding the Manhattan West Project, including but not limited to the original contact(s), change
orders, and any ratification agreements.

6. The term “Sub-Contract” refers to the agreement you entered into with ZBCI
regarding the Manhattan West Project, including but not limited to the original contact(s), change
orders, and any ratification agreements.

Areas of Examination Pursuant to Nev. R. Civ, P. 30(b}{(6)

Pursuant to Nev. R. Civ. P. 30(b)(6), the designated witness(es) of APCO Construction will
provide deposition testimony with respect to matters known or reasonable available to APCO

Construction regarding the subjects described below:

i. All facts fact related to the Contract;
2. All facts fact related to the Sub-Contract;
3. All facts related to ZBCI’s work under the Sub-Contract, including but not limited to

the scope and quality of ZBCI’s work;
4, All facts related to your process for obtaining payment under the Contract;

5. All facts related to your process for paying sub-contractors under the Sub-Contract

and sub-contracts with other sub-contractors;

6. All facts related to all payments you received in connection with the Manhattan West
Project;
7. All facts related to all payments you made to ZBCI in connection with the Manhattan

West Project;
-3-
1173923v.1
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of Wilson Elser Moskowitz Edelman
& Dicker LLP, and that on this {%ﬁ day of July, 2017, I served a true and correct copy of the
foregoing ZITTING BROTHERS CONSTRUCTION, INC.’S NOTICE OF TAKING
CONTINUED DEPOSITION OF APCO CONSTRUCTION PURSUANT TO NRCP 30(b)(6)

document as follows:

] by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada,

via electronic means by operation of the Court’s electronic filing system, upon each
party in this case who is registered as an electronic case filing user with the Clerk;

via hand-delivery to the addressees listed below;

via facsimile;

oo K

by transmitting via email the document listed above to the email address set forth
below on this date before 5:00 p.m.

Bennett Tueller Johnson & Deere

Ben;ammD lohnscn - _ben 1ohnson@bt;d com e

Chalise Walsh  cwalsh@btideom
Brian K. Berman, Chtd.

Contact ~ Email

Bnan K. Berman Esq. bk berman@att net

Cadden & Fuller LLP

Contact o - Email

Dana Y. Kim S dkim@caddenfullercom
S. Judy Hirahara ‘  jhirahara@caddenfuller. com o
Tammy Cortez ~ teortez@caddenfuller.com

David J. Merrill P.C.
Contact o Email -
David J. Me:ull N S _davxdﬁd]memlinc com o

Dickinson Wright, PLLC

Cheri Vandermeulen cvandermeulenﬂdlckmbonwr:,qht com
Christine Spencer cspenceri@dickinsonwright.com
-5-
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Donna Wolfbiandt )
Eric Dobbeistem

_ ' :dwcalfbrandt(“)dlckmsonwrlght com -
_ edobbelstem@dlckmsonwri,qht com

Durham Jones & Pinegar
Contact _
Brad Slighting
Cindy Simmons

Email

. - bgllghtlng@dmlaw com N

csimmons@djplaw.com

Fox Rothschild
Contact
Jineen DeAngelis

B Emall

;deanvelié@fomothschﬁd com

G.E. Robinson Law
Contact _
George Robinson

- Email

' _ grobinsol}@pczziElolioyd.com

GERRARD COX & LARSEN
Contact

Aaron D. Lanc:aster -

Douglas D. Gerrard
Kaytlyn Bassett

. Email e
_ alancasterﬂgenard-cox com e

dﬁenard@gerrard -COX.com

: -_‘_"_k_bass_et_t‘o,qerrardcqx com ‘

Gibbs, Giden, Locher, Turner & Senet LLP

Contact
Becky Pmtal
Linda Compton

... Email -
bpintar@gglt.com

Icompton(@eelts.com -

Gordon & Rees
Contact

Robert Schumacher B

_ Ema;l

1schumacher@201‘d0ﬂre‘35 com e

Gordon & Rees LLP
Contact

Andrea Montero

Brian Walters
Marie Ogella

Email

montero@gordonrees.c‘om

bwalters@gordonrees.com

~ mogella@gordonrees.com

GRANT MORRIS DODDS
Contact
Steven Monls

Email

'steve('Domdlegal com

Greenberg Traurig, LLP
Contact
6085 Joyce He:hch

7132 Andrea Rosehi}l -

CNN Cynthia Ney

1173923v.1

Email
heilichi@setlaw. com

 rosehilla@gtlaw.com

neyc@etlaw.com
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IGH'B'ethahy Rabe o b _' ”_rabeb(D,t.,tlaw com

IOM Mark Ferrario lvhtdock@gtlaw com
LVGTDocketing Ivlitdock@gtlaw.com
MOK Moorea Katz ~ katzmo@gtlaw.com
WTM Tami Cowden ... sowdent@gtlaw.com

HOLLEY DRIGGS WALCH FINE WRAY PUZEY & THOMPSON

Contact ~ Email _
Glenn F. Meier gmeiet@nevadaﬁnn com _
ReneeHoban  rthoban@nevadafinmcom

Holiley Driggs Walch Fine Wray Puzey & Thompson
Cynthaa Keiley ‘  ckellev@nevadafirm.com
Rachel E. Donn rdomm@nevadafirm.com

Howard & Howard

Contact ~ Emalil
Gwen Rutar Mulhns _ ,qml@h2law com _
Kellie Piet (Legal Assxstant) 'kdpﬂiﬁiaw com
Wade B. Gochnour ’ . whgl@hllaw.com

Jolley Urga Woodbury & Little
Contact o Email
Agnes Wong - aw(@juww.com
Elizabeth J. Martin . em@juwwcom
Kelly McGee  kom@juwweom
Martin A. Little, Esq. ~ mal@juww.ecom
Martin A. Little, Esq.  mal@juww.com
Mlchael R. Ernst - mre@juww.com
chhael R Exnst Esq mre@juww.com

Kemp, Jones & Coulthard

Contact o ... Email
Erica Bennett _ ' - ebennett@kemmones com S
J. Randall Jones S _rmnes@kemmones com '
Janet Griffin ~ llp@kempjones.com . .
MarkM.Jones  mmi@kempionescom
Matt Carter ~ msc@kempjones.com
Matthew Caﬂe_r - m. carter@kernmones com

Pamela Montgomery pym@kempiones.com

Law Offices of Floyd Hale

Contact ~  Email
Debbie Holloman dholioman@;amsadl com
Floyd Hale thale@floydhale.com

T
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Law Offices of Sean P. Hillin, P.C.
Contact

Caleb Langsdaie Esq._ _' '_ )

Emall

Litigation Services & Technologies
Contact
Calendar
Depository

Email

'calendal@hn;,almn -services.net -
B _Deﬁosnorv@hngauon-serv1ces net -

Marquis Aurbach Coffing
Contact _
Caily Hatﬂeld
Cody Mounteer, Esq.
Courtney Peterson
Jack Juan
Jennifer Case

Phillip Aurbach

Taylor Pc:nnr

Email

chatfield@maclaw.com
cmounteer@marquisaurbach, com _
cpeterson@maclaw.com

\ luan@malquisaurbach com o

~ lcasef@maclaw.com

‘paurbach @maclaw com

tfong@marquisaurbach.com

McCullough, Perez & Dobberstein, Esq.

Contact
Erlc Dobberstem Esq

_ edobberstem@mcpalaw com_

MecCullough, Perez & Dobberstein, Lid.

Contact

Christine Spencer '_ * "

_ cspencer@mcpaiaw com )

McDonald Carano Wilson, LLP
Contact
Kathleen Morris
Ryan Bellows

Email

‘ kmoms@mcdonaldcarano com

;belEowsOmc_d_o_naldc_a_rgno com

Meier Fine & Wray, LLC
Contact
Receptlomst

Reception@nvbusinesslawyers.com

Morrill & Aronson
Contact N
Christine Taladash _

Emaii

CTaradash(Dmaaziaw com -

Morrill & Aronson P.L.C.
Contact

Debra H1tche115 .. R

[173923v.1

Email

& 'dhltchens@maazlaw com
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Peel Brimley LLP

Contact

Amanda Almsttong
Eric Zimbelman
Kat!w Gent;le

~ Email

aam}strong@peeiblImlev com

B eznnbeiman(“peeibramlev com

ggentlie@beelbrlmlev com

Ronme Cox rcox(@peelbrimley.com

Rosey Jefﬁey r]eftrey@peeibrlmlex com
Pezzille Lloyd

Contact ~Email

Jennifer R. Lond
MdrlsaL Maskas Esq

B __MHiovd@pezzﬂioliovd com ‘
. mmaskas@pezzillolloyd.com

Procopio Cory

Contact
Tlmother E. Saltex

~ Email
tim., salter@mocomo com

Procopio Cory Hargreaves & Savitch

Contact
Andrew I, Kesslel

Carla Clark, Legal Secretary -
- __rebecca chanman@procomo com__

Rebecca Chapman
Rebecea Chapman Legai
Secretary _
Scott R. Omohundro _
Timothy E. Salter

" Email .
andrew. kessier@mocopxo com _

carla clark@procomo com

rebecca.chapman@procomo.com

scott.omohundro@procopio.com
_Umsalter@procopio.com

Procopio Cory Hargreaves & Savitch LLP

Contact
Cori Mandy, Legal Secretary

Email

cori. mandv(")mocomo com

Procopio, Cory, Hargreaves & Savitch_

Contact
Elmer Flores
J oseph Frank

Email

elmer.flores@procopiocom

joseph. frank@mocomo com

Procopio, Cory, Heagreaves & Savitch

Contact
Lenore Joseph

~ Email

calendarmg,@procomo com -

Richard L. Tobler, Litd.

1173923 v.1

Contact
Rlchard Toblel

By rltitdck@hotmaﬁ com
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Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive
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ELECTRONICALLY SERVED
10/18/2017 2:38 PM

Marquis Aurbach Coffing
Jack Chen Min Juan, Esq.
Nevada Bar No. 6367

Cody S. Mounteer, Esq.
Nevada Bar No. 11220
10001 Park Run Drive

Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
jjuan@maclaw.com
cmounteer@maclaw.com
Attorneys for APCO CONSTRUCTION

DISTRICT COURT
CLARK COUNTY, NEVADA
APCO CONSTRUCTION, a Nevada

corporation,
Case No.: = A571228
Plaintiff, Dept. No.: 13
Vs. | Consolidated with:

A574391; A574792; A577623; A583289;
GEMSTONE DEVELOPMENT WEST, INC., A| 4587168, A580889; A584730;, A589195;
Nevada corporation, AS595552; A597089; A592826, A589677;
A596924; A584960;4608717;, A608718 and
Defendant. A590319

AND ALL RELATED MATTERS

AMENDED NOTICE OF TAKING NRCP RULE 30(B)(6) DEPOSITION OF PERSON
MOST KNOWLEDGEABLE FOR ZITTING BROTHERS CONSTRUCTION, INC.

PLEASE TAKE NOTICE that pursuant to Rule 30(b)(6) of the Nevada Rules of Civil
Procedure, Plaintiff, APCO Construction, by and through its attorneys, Marquis Aurbach
Coffing, will take the deposition of Zitting Brothers Construction, Inc. upon oral examination on
October 27, 2017 at 9:00a.m. before a Notary Public, or before some other officer éuthorized
by law to administer oaths. The deposition will take place at Marquis Aurbach Coffing located
at 10001 Park Run Drive, Las Vegas, Nevada 89145.

/1

/1l

/1

//

Page 1 of 9
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MARQUIS AURBACH COFFING
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Pursuant to NRCP 30(b)(6), Plaintiffs are to required to designate one or more officers,

directors, managing agents or other consenting persons most knowledgeable to testify on its

behalf with respect to the topics set forth in the attached Exhibit A.

The deposition will be recorded by stenographic means, and oral examination will

continue from day to day until completed. You are invited to attend and cross-examine.

L
Dated this | % day of October, 2017.

MARQUIS AURBACH COFFING

o A e

Jack Che in Juan, Esq.

Nevada ]?a/ir\/IN/o. 6367

Cody S. Mounteer, Esq.

Nevada Bar No. 11220

10001 Park Run Drive

Las Vegas, Nevada 89145

Attorney(s) for APCO
CONSTRUCTIONAPCO CONSTRUCTION

Page 2 of 9
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Las Vegas, Nevada 89145
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MARQUIS AURBACH COFFING
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EXHIBIT A

RULE 30. DEPOSITIONS BY ORAL EXAMINATION

(B) NOTICE OF EXAMINATION: GENERAIL REQUIREMENTS; SPECIAL NOTICE;: METHOD OF PRODUCTION OF DOCUMENTS
AND THINGS; DEPOSITION OF ORGANIZATION; DEPOSITION BY TELEPHONE,

(6) A party may in the party’s notice and in a subpoena name as the deponent a public or private corporation or a
partnership or association or governmental agency and describe with reasonable particularity the matters on which
examination is requested. In that event, the organization so named shall designate one or more officers, directors, or
managing agents, or other persons who consent to testify on its behalf, and may set forth, for each person
designated, the matters on which the person will testify. A subpoena shall advise a nonparty organization of its duty
to make such a designation. The persons so designated shall testify as to matters known or reasonably available to
the organization. This subdivision (b)(6) does not preclude taking a deposition by any other procedure authorized in
these rules.
[As amended; effective January 1, 2005.]

TOPICS

1. Your claims and facts as alleged against APCO either in the lawsuit or statement
of claim;

2. Documents that you have disclosed in support of your claims or damages against
APCO;

3. Your assertion that APCO is liable for any portions of your general and/or lien
claims;

4. The percentage/allocation of your general and/or lien claims against APCO versus
CAMCO;

5. The payment process, payment details, scope of payments, parties involved, and

standard practices of payment, including, but not limited to, all payment applications, approvals,
amounts, checks, and releases related to the Manhattan West Project (“Project”);

6. Each fact related to your contract agreement with APCO in regard to the Project
at issue in this matter, including, but not limited to original contact(s), change orders, and
ratification agreement(s);

7. Each fact related to your scope of work at the Project;

8. The structure of your business; and your viability and business status from the

time you entered into the subject contract until the date of your deposition, including, but not

Page 3 of 9
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limited to, whether your company has been sold, transferred control, wound down, and/or
claimed bankruptcy.

9, All facts and documents that support your entitlement and amount of claim
against APCO, all lien releases signed by your company in favor of APCO, or that otherwise
relate to the project, and all billing to and payments from Camco, and the discussions related to

the ratification agreements.

Page 4 of 9
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing AMENDED NOTICE OF TAKING NRCP RULE

30(b)(6) DEPOSITION OF PERSON MOST KNOWLEDGEABLE FOR ZITTING

BROTHERS CONSTRUCTION, INC. was submitted electronically for service with the

Eighth Judicial District Court on the 17th day of October, 2017. Electronic service of the

foregoing document shall be made in accordance with the E-Service List as follows:'

caleb@langsdalelaw.com

"Cody Mounteer, Esq." .

"Cori Mandy, Legal Secretary" .

“"Donald H. Williams, Esqg." .

"Eric Dobberstein, Esqg. " .

"Marisa L. Maskas, Esqg.” .

“"Martin A, Little, Esqg.” .

“Martin A. Little, Esq.” .

6085 Joyce Heilich .

7132 Andrea Rosehill .

Aaron D. Lancaster .

Agnes Wong .

Amanda Armstrong .

Andrea Montero .

Andrew J. Kessler .

Becky Pintar .

cmounteer@marquisaurbach.com
cori.mandy@procopio.com
dwilliams@dhwlawilv.com
edobberstein@mcpalaw.com
mmaskas@pezzillolloyd.com
mal@juww.com
mal@juww.com
heilichj@gtlaw.com
rosehilla@gtlaw.com
alancaster@gerrard-cok.com
aw@juww.com
aarmstrong@peelbrimley.com
amantero@gordonrees.com
andrew.kessler@procopio.com

bpintar@ggit.com

! Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing System
consents to electronic service in accordance with NRCP 5(b)(2)(D).
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MARQUIS AURBACH COFFING

10001 Park Run Drive
Las Vegas, Nevada 89145

(702) 382-0711 FAX: (702) 382-5816
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Benjamin D. Johnson .

Beverly Roberts . -

Brad Slighting .

Brian Walters .

Caleb Langsdale .

Calendar .

Cheri Vandermeulen .

Christine Spencer .
Christine Spencer .
Christine Taradash .
Cindy Simmons .
CNN Cynthia Ney .‘
Courtney Peterson .
Cynthia Kelley .
Dana Y. Kim .
David J. Merrill .
David R. Johnson .
Debbie Holloman .
Debbie Rosewall .
Debra Hitchens .
Depository .

District filings .

Donna Wolfbrandt .

ben.johnson@btjd.com

broberts@trumaniegal.com

bslighting@djplaw.com
bwalters@gordonrees.com
Caleb@Llangsdalelaw.com
calendar@litigationservices.com
cvandermeulen@dickinsonwright.com
cspencer@dickinsonwright.com
cspencer@mcpalaw.com
CTaradash@maaziaw.com
csimmons@djplaw.com
neyc@gtlaw.com
cpeterson@maclaw.com
ckelley@nevadafirm.com
dkim@caddenfuller.com
david@djmerrilipc.com
djohnson@watttieder.com
dholloman@jamsadr.com
dr@juww.com
dhitdhens@maazlaw.com
Depository@litigationservices.com
district@trumanlegal.com

dwolfbrandt@dickinsonwright.com
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Douglkas D: Gerrard .

E-File Desk .

Eric Dobberstein .

Eric Zimbelman .

Erica Bennett .

Floyd Hale .

George Robinson .

Glenn F. Meier .

Gwen Rutar Muilins .

Hrustyk Nicole .

I-Che Lai .

IGH Bethany Rabe .

{OM Mark Ferrario .

Jack Juan .

Jennifer Case .

Jennifer MacDonald .

Jennifer R. Lloyd .

Jineen DeAngelis .

Jorge Ramirez .

Kathieen Morris .

Kaytlyn Bassett .

Kelly McGee .

Kenzie Dunn .

dgerrard@ge’rrard-cok.com
Efilel.asVegas@wilsonelser.com
edobberstein@dickinsonwright.com
ezimbelman@peelbrimley.com
e.bennett@kempjones.com
fhale@floydhale.com
grobinson@pezzillolloyd.com
gmeier@nevadafirm.com
grm@h2iaw.com

Nicole. Hrustyk@wilsonelser.com
I-Che.Lai@wilsonelser.com
rabeb@gtlaw.com
Ivlitdock@gtlaw.com
jjuan@marquisaurbach.com
jcase@maclaw.com
jmacdonald@watttieder.com
Jlloyd@pezzillolloyd.com
jdeangelis@foxrothschild.com
Jorge.Ramirez@wilsonelsef.com
kmorris@mcdonaldcarano.com
kbassett@gerrard-cox.com
kom@juww.com

kdunn@hbtjd.com
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MARQUIS AURBACH COFFING

10001 Park Run Drive
Las Vegas, Nevada 89145

(702) 382-0711 FAX: (702) 382-5816
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Lani Maile .

Legal Assistant .

Linda Compton .

LVGTDocketing .

Marie Ogella .

Mark M. Jones .

Matt Carter .

Matthew Carter .

Michael R. Ernst .

Michael Rawlins .

Pamela Montgomery .

Phillip Aurbach .

Rachel E. Donn .

Rebecca Chapman .

Receptionist .

Renee Hoban .

Richard I. Dreitzer .

Richard Tobler ,

Robert Schumacher .

Rosey Jeffrey .

Ryan Beliows .

S. Judy Hirahara .

Sarah A. Mead .

Lani.Maile@wilsonelser.com
rrlegalassistant@rooke;flaw. com
lcompton@gglits.com
vlitdock@gtlaw.com
mogella@gordonrees.com
mmj@kempjones.com
msc@kempjones.com
m.carter@kempjones.com
mre@juww.com
mrawlins@rookerlaw.com
pym@kempjones.com
paurbach@maciaw.com
rdonn@nevadafirm.com
rebecca.chapman@procopio.com
Reception@nvbusinesslawyers.com
rhoban@nevadafirm.com
rdreitzer@foxrothschild.com
rttltdék@hotmail.com
rschumacher@gordonrees.com
rieffrey@peelbrimley.com
rbellows@mcdonaldcarano.com
jhirahara@caddenfuller.com

sam@juww.com
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Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
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Steven-Morris .
Tammy Cortez .
Taylor Fong .
Terri Hansen .

Timother E. Salter .

Wade B. Gochnour .

WTM Tami Cowden .

steve@gmdlegal.com

tfong@marquiéaurbach‘com v
thansen@peelbrimley.com
tim.salter@procopio.com
whg@h2law.com

cowdent@gtlaw.com

‘an employee ¥
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ELECTRONICALLY SERVED

10/23/2017 3:22 PM

Marquis Aurbach Coffing
Jack Chen Min Juan, Esq.
Nevada Bar No. 6367

Cody S. Mounteer, Esq.
Nevada Bar No. 11220
10001 Park Run Drive

Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
jjuan@maclaw.com
cmounteer@maclaw.com
Attorneys for APCO CONSTRUCTION

DISTRICT COURT

CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation,

Plaintiff,
VS.

GEMSTONE DEVELOPMENT WEST, INC., A
Nevada corporation,

Defendant.

AND ALL RELATED MATTERS

SECOND AMENDED NOTICE OF TAKING NRCP RULE 30(B)(6) DEPOSITION OF

Case No.: AS571228
Dept. No.: 13

Consolidated with:

A574391; A574792; A577623; A583289;
AS587168; A580889; A584730;, A589195;
AS595552; A597089; A592826, A589677,
A596924; A584960;4608717; A608718 and
AS590319

PERSON MOST KNOWLEDGEABLE FOR ZITTING BROTHERS CONSTRUCTION,

INC.

PLEASE TAKE NOTICE that pursuant to Rule 30(b)(6) of the Nevada Rules of Civil

Procedure, Plaintiff, APCO Construction, by and through its attorneys, Marquis Aurbach

Coffing, will take the deposition of Zitting Brothers Construction, Inc. upon oral examination on

October 27, 2017 at 9:00a.m. before a Notary Public, or before some other officer authorized

by law to administer oaths. The deposition will take place at Litigation Services located at

3770 Howard Hughes Parkway, Suite 300, Las Vegas, Nevada 89169.

/1
/!
1/
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Pursuant to NRCP 30(b)(6), Plaintiffs are to required to designate one or more officers,

directors, managing agents or other consenting persons most knowledgeable to testify on its

behalf with respect to the topics set forth in the attached Exhibit A.

The deposition will be recorded by stenographic means, and oral examination will

continue from day to dag until completed. You are invited to attend and cross-examine.

Dated this Z 23 & 7 day of October, 2017.

MARQUIS AURBACH COFFING

By

Jack Che

n Juan, Esy”’

Nevada Bar No. 6367
Cody S. Mounteer, Esq.
Nevada Bar No. 11220
10001 Park Run Drive
Las Vegas, Nevada 89145
~ Attorney(s) for APCO
CONSTRUCTIONAPCO CONSTRUCTION
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Las Vegas, Nevada 89145
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EXHIBIT A

RULE 30, DEPOSITIONS BY ORAL EXAMINATION

{B) NOTICE OF EXAMINATION: GENERAL REQUIREMENTS: SPECIAL NOTICE; METHOD OF PRODUCTION OF DOCUMENTS
AND THINGS:; DEPOSITION OF ORGANIZATION; DEPOSITION BY TELEPHONE.

(6) A party may in the party’s notice and in a subpoena name as the deponent a public or private corporation or a
partnership or association or governmental agency and describe with reasonable particularity the matters on which
examination is requested. In that event, the organization so named shall designate one or more officers, directors, or
managing agents, or other persons who consent to testify on its behalf, and may set forth, for each person
designated, the matters on which the person will testify. A subpoena shall advise a nonparty organization of its duty
to make such a designation. The persons so designated shall testify as to matters known or reasonably available to
the organization. This subdivision (b)(6) does not preclude taking a deposition by any other procedure authorized in
these rules.
[As amended; effective January 1, 2005.]

TOPICS

1. Your claims and facts as alleged against APCO either in the lawsuit or statement
of claim;

2. Documents that you have disclosed in support of your claims or damages against
APCO;

3. Your assertion that APCO is liable for any portions of your general and/or lien
claims;

4. The percentage/allocation of your general and/or lien claims against APCO versus
CAMCO;

5. The payrhent process, payment details, scope of payments, parﬁes involved, and

standard practices of payment, including, but not limited to, all payment applications, approvals,
amounts, checks, and releases related to the Manhattan West Project (“Project™);

6. Each fact related to your contract agreement with APCO in regard to the Project
at issue in this ma;cter, including, but not limited to original contact(s), change orders, and
ratification agreement(s);

7. Each fact related to your scope of work at the Project;

8. The structure of your business; and your viability and business status from the

time you entered into the subject contract until the date of your deposition, including, but not
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

27
28

limited to, whether your company has been sold, transferred control, wound down, and/or
claimed bankruptcy.

9. All facts and documents that support your entitlement and amount of claim
against APCO, all lien releases signed by your company in favor of APCO, or that otherwise
relate to the project, and all billing to and payments from Camco, and the discussions related to

the ratification agreements.
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing SECOND AMENDED NOTICE OF TAKING

NRCP RULE 30(b)(6) DEPOSITION OF PERSON MOST KNOWLEDGEABLE FOR

ZITTING BROTHERS CONSTRUCTION, INC. was submitted electronically for service

with the Eighth Judicial District Court on the day of October, 2017. Electronic service of

the foregoing document shall be made in accordance with the E-Service List as follows:'

caleb@langsdalelaw.com

"Cody Mounteer, Esq.” . ; cmounteer@marquisaurbach.com
"Cori Mandy, Legal Secretary" . cori.mandy@procopio.com
"Donald H. Williams, Esq.". dwilliams@dhwlawlv.com

"Eric Dobberstein, Esq. " . edobberstein@mcpalaw.com
"Marisa L. Maskas, Esq." . . ' mmaskas@pezzillolloyd.com
“"Martin A. Little, Esq.” . ' mal@juww.com

"Martin A. Little, Esq."” . , mal@juww.com

6085 Joyce Heilich . heilichj@gtlaw.com

7132 Andrea Rosehill . rosehilla@gtiaw.com

Aaron D. Lancaster . alancaster@gerrard-cox.com
Agnes Wong . aw@juww.com

Amanda Armstrong . aarmstrong@peelbrimley.com
Andrea Montero . : = amontero@gordonrees.com
Andrew J. Kessler . andrew.kessler@procopio.com
Becky Pintar . ) ) bpintar@gglt.com

! Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing System
consents to electronic service in accordance with NRCP 5(b)(2)(D). )
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Benjamin D. Johnson .

Beverly Roberts .

Brad Slighting .

Brian Walters .

Caleb Langsdale .

Calendar .

Cheri Vandermeulen .

Christine Spencer .
Christine Spencer .
Christine Taradash .
Cindy Simmons .
CNN Cynthia Ney .
Courtney Peterson .
Cynthia Kelley .
Dana Y. Kim .
David J. Merrill .
David R. Johnson .
Debbie Holloman .
Debbie Rosewall .
Debra Hitchens .
Depository .

District filings .

Donna Wolfbrandt .

ben.johnson@btjd.com
broberts@trumanlegal.com
bslighting@djplaw.com
bwalters@gordonrees.com
Caleb@Llangsdalelaw.com
calendar@litigationéervices.com
cvandermeulen@dickinsonwright.com
cspencer@dickinsonwright.com
cspencer@mcpalaw.com
CTaradash@maazlaw.com
csimmons@djplaw.com
neyc@gtlaw.com
cpeterson@maclaw.com
ckelley@nevadafirm.com
dkim@caddenfuller.com
david@djmerrilipc.com
djohnson@watttieder.com
dholloman@jamsadr.com
dr@juww.com
dhitchens@maazlaw.com
Depository@litigationservices.com
district@trumanlegal.com
dwolfbrandt@dickinsonwright.com
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Douglas D. Gerrard .

E-File Desk .

Eric Dobberstein .

Eric Zimbelman .

Erica Bennett .

Floyd Hale .

George Robinson .

Glenn F. Meier .

Gwen Rutar Mullins .

Hrustyk Nicole .

I-Che Lai.

IGH Bethany Rabe .

IOM Mark Ferrario .

Jack Juan .

Jennifer Case .

Jennifer MacDonald .

Jennifer R. Lloyd .
Jineen DeAngelis .
Jorge Ramirez .
Kathieen Morris .
Kaytlyn Bassett .
Kelly McGee .

Kenzie Dunn .

dgerra rd@gerra rd-cox.com
EfileLasVegas@wilsonelser.com
edobberstein@dickinsonwright.com
ezimbelman@peelbrimley.com
e.bennett@kempjones.com
fhale@floydhale.com
grobinson@pezzillolloyd.com
gmeier@nevadafirm.com
grm@h2iaw.com
NicolenHr'ustyk@wilsonelser.com
I-Che.Lai@wilsonelser.com
rabeb@gtlaw.com
Iviitdock@gtlaw.com
jjuan@marquisaurbach.com
jcase@maclaw.com
jmacdonald@watttieder.com
Jliloyd@pezziliolloyd.com
jdeangelis@foxrothschild.com
Jorge.Ramirez@wilsonelser.com
kmorris@mcdonaldcarano.com
kbassett@gerrard-cox.com
kom@juww.com

kdunn@btjd.com
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Lani Maile .
Legal Assistant .
Linda Compton .
LVGTDocketing .
Marie Ogella .
Mark M. Jones .
Matt Carter .
Matthew Carter .
Michael R. Ernst .

Michael Rawlins .

Pamela Montgomery .

Phillip Aurbach .

Rachel E. Donn .

Rebecca Chapman .

Receptionist .

Renee Hoban .

Richard I. Dreitzer .

Richard Tobler .

Robert Schumacher .

Rosey Jeffrey .

Ryan Bellows .

S. Judy Hirahara .

Sarah A. Mead .

Lani.Maile@wilsonelser.com
rrlegalassistant@rookerlaw.com
lcompton@gglts.com
ivliitdock@gtlaw.com
mogella@gordonrees.com
mmj@kempjones.com
msc@kempjones.com
m.carter@kempjones.com
mre@juww.com
mrawlins@rookerlaw.com
pym@kempjoneslcom
paurbach@maclaw.com
rdonn@nevadafirm.com
rebecca.chapman@procopio.com
Reception@nvbusinesslawyers.com
rhoban@nevadafirm.com
rdreitzer@foxrothschild.com
rititdck@hotmail.com
rschumacher@gordonrees.com
rjeffrey@peelbrim ley.com
rbellows@mcdonaldcarano.com
jhirahara@caddenfuller.com
sam@juww.com
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Steven Marris .

Tammy Cortez .

Taylor Fong .

Terri Hansen .

Timother E. Salter .

Wade B. Gochnour .

WTM Tami Cowden .

steve@gmdiegal.com

tfong@marquisaurbach.com

thansen@peelbrimley.com

tim.salter@procopio.com

wbg@h2law.com

cowdent@gtlaw.com
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