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IN THE SUPREME COURT OF THE STATE OF NEVADA

NEVADA CORPORATION, District Court Case N éﬁggz a 6%7 p.m.
rZ @ @WEL .
Appellant, FE%W?] Court

Clerk of Supreme C

VS,

ZITTING BROTHERS CONSTRUCTION,
INC.,

Respondent.

APPENDIX TO DOCKETING STATEMENT
IN CASE NO. 75197

SPENCER FANE, LLP

John H. Mowbray, Esq. (Bar No. 1140)

John Randall Jefferies, Esq. (Bar No. 3512)

Mary Bacon, Esq. (Bar No. 12686)

SPENCER FANE LLP

300 South 4th Street, Suite 950

Las Vegas, Nevada 89101

Telephone: (702) 408-3400

Facsimile: (702) 408-3401

Email: jmowbray @spencerfane.com
rjelferies @spencerfane.com
mbacon@spencerfane.com

and

MARQUIS AURBACH COFFING
Micah Echols, Esq.
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District Court Case Daocket

1-98

==l

September 21, 2017 Notice of Entry of
Order Granting Plaintiff’s Oral Motion
to Dismiss

99-105

Findings of Fact, Conclusions of
Law, and Order Granting Zitting
Brothers Construction, Inc.’s
Motion for Partial Summary
Judgment Against APCO
Construction f%lt%r(()egi_ion December

106-117

Order Denying APCO Construction
Inc.'s Motion for Reconsideration of
Court's Order Granting Zitting
Brothers Construction, Inc.'s Partial
Motion for Summary J ud§ment
entered on Januarv 25, 2018

118-120

Notice of Entiy of Judgment for the
Findings of Fact, Conclusions of
Law, and Order Granting Zifting

Brothers Construction, Inc.’s
Motion for Partial Summary
Jud%r&lent Against APCO
Consfruction was entered on
Tanuarv 2. 20

121-134

Notice of Entry of Order Denying
APCO Constriction, Inc.'s Motion
for Reconsideration of Court's Order

Granting Zitting Brothers
Construction, Inc.'s Partial Motion
for Summary ]ud%ment entered on

Januarv 31. 2018

135-139

Last-filed version of alf complaints,
counterclaims, and/or cross-claims
filed 1n the district court, any tolling
motion, the order challenged on -
appeal and written notice of entry
for anv attached orders

140-1066

-1V




4/2/2018
02/25/2013

02/25/2013
02/26/2013
02/26/2013

03/01/2013

03/05/2013

03/07/2013

03/07/2013

03/12/2013

03/12/2013

03/26/2013

04/03/2013
04/03/2013
04/03/2013
04/04/2013
04/04/2013
04/08/2013
04/08/2013

04/10/2013

04/23/2013
04/25/20%3
04/25/2043
04/25/2013
043012013
05/02/2013
05/07/2013
05/08/2013
05/08/2013

05/09/2013
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Brief
Scott Financial Corporation And Bradley J. Scoll's Evidentiary Hearing Brief
Brief
Tharaldson Parties’ Evidenfiary Hearing Brief and Limited Joinder to Peel Brimiey Lien Claimants' Pre-hearing Brief and Disclosures
Joinder
APCO Cansfruction's Joinder to Peel Brimisy Lien Claimants' Pre-Hearing Brief and Disclosures
Errata
Errata To Scott Financial Corporation And Bradiey J. Scotl's Evidentiary Hearing Brief
All Pending Motions (9:00 AM) (Judicial Officer Scann, Susan)

Parfies Present

Minutes
Result: Matier Heard .
Motion to Withdraw As Counsel
Mofion 1o Withdraw as Atlorney of Record for Harsco Corporalion
Transcript of Proceedings
Transcript of Proceedings: Excerpt of Status Check: RE: Sale of Property, Evidentiary Hearing: Real Estate Commission for the Private Sale
(Testimony of Bradley Scotl) March 1, 2013
All Pending Motions (1:00 PM) (Judicial Officer Scann, Susan}

Parties Pregent

Minutes

Result: Matter Heard

Transcript of Proceedings
Transcript of Proceedings: Status Check: RE: Sale of Properly, Evidentiary Hearing: Real Estate Commission for the Private Sale, March 1,
2013

Transcript of Proceedings
Transcript of Proceedings: Stalus Check: RE: Sale of Properly, Evideniiary Hearing: Real Estate Commission for the Privale Sale, March 7,
2013

Decision (10:00 AM) (Judiciai Officer Scann, Susan}
03/26/2013, 04/03/2013
Minutes

Result: Continued
CANCELED Calendar Call (10:3D0 AM) {Judicial Officer Scann, Susan)
Vacated - Superseding Order
Decision and Order
Decision and Crder
Notice of Entry of Decision and Order
Notice of Entry of Decision and Order on Motion to Set Hearing
Stipulation and Order for Dismissal
AEB7168 Stipulation and Order lo Dismiss E&E Fire Protsction, LLC Only Pursuant to the Terms Stafed Below
Amended Notice
Amended Notice of Entry of Decision and Crder on Motion fo Sef Hearing
CANCELED Bench Trial {10:30 AM) (Judicial Officer Scann, Susan)
Vacated - Superseding Order
Motice of Entry of Stipulation and Order
AB8B7168
Motion to Withdraw as Counsel (3:00 AM) (Judicial Officer Scann, Susan)
Donald H. Willlams, Esg's Molion fo Withdraw as Afforney of Record for Harsco Corparation
Minutes

Result: Granted
Order
Ovrder Approving Sale of Property
Notice of Entry of Order
Notice of Entry of Qrder Approving Sale of Property
Motion to Sef Aside :
Notice Of Motion And Motion To Set Aside Order Or Judgment
Release
Ahern Renfals, Inc.’s Parfial Release of Judgment Lien
Ex Parte Application
Defendant Scotf Financial Corporation's Ex Parte Appiiction for Order To Show Cause on Order Shortening Time
Order to Show Cause
Order to Show Cause
Order Granting Motion
Grder Granting Donald H. Williams, Esq.’s Motion to Withdraw as Alfornay of Record for Harsco Corporafion
CANCELED Pre Triat Conference {1030 AM) (Judicial Officer Scann, Susan)
Vacated - per Judge
Affidavit of Service
Affidavit of Service
CANCELED Show Cause Hearing (10:00 AM) (Judicial Officer Scannh, Susan)
Vacated - per Judge

0067
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05/09/2013
05/15/2013
05/17/2013
05/20/2013
05/22/2013

05/23/2043

05/30/2013

06/08/2013
06/12/2013

06/13/2013

06/13/2013
01/09/2014
03/18/2014
03/18/2014
04/22/2014

0473012014

04/30/2014
04/30/2014
05/28/2014
06/16/2014
06/18/2014
06/19/2014
06/20/2014
06/20/2014
06/23/2014
07{02/2014

C7/15/2014
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Show Cause Hearing
Notice of Entry of Order
Notice of Enfry of Order
CANCELED Calendar Calt (10:30 AM) (Judiciai Officer Scann, Susanr)
Vacated - per Judge
Release
PCI Group, LLC's Partial Release of Judgment Lien
CANCELED Jury Trial {10:30 AM) {Judicial Officer Scarn, Susan)
Vacated - per Judge
Release
PCI Group LLC's Partial Release of Judgment Lien
CANCELED Show Cause Hearing (10:00 AM) (Judicial Officer Scann, Susan)
Vacated - per Judge
Defendant Scolt Financial Corporation's Ex Parle Application for Order to Show Cause on Order Shortening Time
Motion to Set Aside {9:00 AM) (Judicial Officer Scann, Susan)
Defendant Selina Cisneros' Motion To Set Aside Order or Judgment

Parfies Present

Minutes

Result: Off Calendar

Motion for Judgment
(1} APCQ’s Limited Molion to Lift Stay for Purposes of this Motion Only: (2} APCO's Motion for Judgment Against Gemsione Only; and (2)
Request for Order Shortening Time

Opposition to Motion
Scoft Financial Corporation’s Gpposition to (1) Apco Construction, Inc's Limited Motion to Lift Stay (2) Molion for Judgment Against
Gemstone only; and {3) Request for Order Shortening Time

Motion {10:00 AM) (Judicial Officer Scann, Susan)
(1} APCQ's Limited Motion to Liff Stay for Purposes of this Motion Only; {2) APCO's Motion for Judgment Against GEMSTONE CGnly; and (3)
Request for Order Shortening Time

Parties Present

Iinutes

Result: Granted
Stipulation
Stipulation Regarding Reconvayance of Deeds of Trust Encumbering Property
Miscellaneous Filing
Nofice of Screening Device
Consent to Service By Electronic Means
Consent to Service By Flectronic Means
Notice
Notice of Change of Handling Atforney
Notice of Substitution of Parties
Substitution of Real Party in Interest
Transcript of Proceedings
Portion of Transcript: Scott Defendants' Motion to Lift Stay, Alfow Sale to Proceed with Deposit of Funds Pending Further Court Order, and for
Posting of Bond, Juiy 2, 2012
Transcript of Proceedings
Transcript of Proceedings: Evidenfiary Hearing, July 9, 2012
Transcript of Proceedings
Transcript of Proceedings: Evidentiary Hearing, July 10, 2012
Motien
insuipro Projects, Inc.'s Motion to Lift Stay
Oppasition to Motion
APCO Construction’s Opposition to Insuipro Project, inc.’s Motion fo Lift Stay
Stipwation and Order
Stipulation and Order to Continue the Hearing on Insulpro Projects Inc.’s Motion to Lift Stay
Notice of Entry of Order
Notice of Entry of Stipulation and Order to Conlinue Hearing on Insuipro Profects Inc.'s Motion fo Lift Stay
Reply to Opposition
insuipro Projects, Inc.'s Reply to Apco Construction's Opposition fo Motion fo Lift Stay
Opposltion
Opposition of Scott Financial Corporation to Insulpro Profect, Inc. 's Motion to Lift Stay
Opposition
Camco Pacific Construction Company, Inc.'s Opposition to Insulpro Projects, Inc.'s Motian to Lift Stay
Reply to Opposition
Insulpro Projects, Inc.'s Reply to Camco Pacific Construction Company, inc.'s Opposition to Motion {o Lift Stay
Motion (8:00 AM) (Judicial Officer Scann, Susan)
Insulpro Projects, Inc.'s Metion to Lift Stay

Parties fresent
Minutes

07/01/2014 Reset by Court to G7/15/2014
¥ 0068
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4/2/2018

07/28/2014

07/29/2014

03/11/2015

0711372015

08/18/2015

08/31/2015

083172015

10/07/2015

10/21/2015

11/05/2015

03/14/20186

03/14/20186

03/28/2016

03/28/2016

04/05/2016

04/14/2016

04/14/2016

04/14/2016

05/06/2016

05/09/2018

05/18/2016

05/18/2016

05/18/2018

05/18/204%6

05/20/2016

05/23/2016

05/24/2016

05/25/2016

05/31/2016

08/31/2016
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Result: Denied
Crder Denying
Order Denying Insulpro Projects inc.'s Motion to Lift Stay
Notice of Entry of Order
Natice of Entry of Order Denying Insulpro Projects inc.’s Motion ta Lift Stay
Opposition
Opposition to Affidavit of Renewal of Judgment
Motion to Withdraw As Counsel
Mofion to Withdraw as Counse! of Record For Northstar Concrefe, Inc.
Motion to Withdraw as Counsel (3:00 AM) {Judicial Officer Scann, Susan}
The Law Firm of Pazzillo Lioyd's Motion to Withdraw as Counsel of Record For Narthstar Concrele, Ing.
Minutes

Result: Minute Order - No Hearing Held
COrder Granting Motion
Order Granting Motion fo Withdraw as Counsel of Record For Northstar Carncrete, Inc.
Notice of Entry of Order
Notice of Entry of Order Granting Molion to Withdraw as Counsel of Record for Northstar Concrete Inc.
Notice of Hearing
Notice of Hearing for Status Check
Status Check (9:30 AM) (Judicial Officer Scann, Susan)
10/21/2015, 04/21/2018
Status Checle; Disbursement of Sale Procesds & any other Matters Remaining follwoing fhe S. CT. Decisicn 131Nev, Adv. Op. 70

Minutes

04/20/2016 Reset by Court to 04/21/2016

Result: Matter Continued
Substitution of Attorney
Sub stitution of Atforney
Case Reassigned to Department 15
Reassigned From Judge Susan Scann - Dept 29
Notice of Department Reassignment
Natice of Deparfment Reassignment
Motion
Mofion for Order Shoriening Time for Hearing on Joint Motion fo Release Sale Proceeds from Courl-Confrolied Escrow Account
Motion
Joint Motion to Release Sale Proceeds from Court Controlled Escrow Account on Order Shorfening Time
Notice of Appearance
Notice of Appearance
Motion to Release Funds {9:00 AM) (Judicial Officer Denton, Mark R.)
Giub Vista Financial Services, LLC. and Tharaldson Moteis Il, Inc.'s Mofion for Order Shartening Time for Hearing on Jeint Motion to
Release Sale Proceeds from Court-Controlled Escrow Account

Parties Prasent

Minutes

Result: Matter Resolved
Order
Order Releasing Sale Proceeds from Court-Controlled Escrow Account
Notice of Entry of Order
Notice of Entry of Order Releasing Sale Proceeds framn Court-Confrofied Escrow Account
Order
Order RE: Sfatus Chieck
Motion
Motion to Appoint Special Master
Motion to Withdraw As Counsel
Motion to Withdraw
Motion for Summary Judgment
Renewed Motion for Partial Summary Judgment
Opposition to Motion
Insulpro Project’s Limited Opposition to Apco Construction’s Motion fo Appoint Special Master
Application
Application for Order Shortening Time Re: Motion to Withdraw
Order Shortening Time
Order Granting Movant's Applicafion for Order Shortening Time on its Motion to Withdraw
Notice of Entry of Order
Nofice of Entry of Order Granting Movant's Application for Order Shortening Time oh its Mofion to Withdraw
Certificate of Service
Certificate of Service - Notice of Entry of Order Granting Movant's Application for Order Shorfaning Time on its Motion to Withdraw
Opposltion to Motion
Peel Brimiey Lien Claimants’ Limited Opposition to APCO's Motion to Appoint Special Master
Opposition to Motion
Zitting Brothers Construction, Inc.'s Joinder to Pesl Brimley Lien Claimants’ Limited Opposition to APCQ's Motion o Appoint Speciai Master
Reply in Support 0069
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Y APCO Construction's Reply in Support of Molion to Appoint Special Master

05/31/2016| Joinder to Motion For Partial Summary Judgment
Zilting Brothers Construction, inc.'s Joinder to Insulpro Projscts, Inc.'s Renewed Motion for Partial Summary Judgment
05/31/2016 | Joinder
Joinder fo Peel Brimiey Lien Claimants' Limited Opposition to APCO's Motion to Appoint Special Master
06/01/2016] Initial Appearance Fee Disclosure
Fee Disclosure for Zitting Brothers Construction, Ine.'s Joinder to Insuipro Projects, Inc.'s Renewed Motion for Fartial Summary Judgment
06/02/2016 | Status Check (9:00 AM) (Judicial Officer Denton, Mark R.)
Result: Matter Heard
06/02/2016| Motion to Withdraw as Gounsel (9:00 AM) (Judicial OFficer Denton, Mark R.)
Smith & Shapiro, PLLC's Motion to Withdraw

06/20/2016 Reseat by Court fo 06/02/2016

Result: Granted
06/02/2016| Order to Withdraw as Attorney of Record
Order Granfing Movant's Motion to Withdraw
06/02/2016 | Notice of Entry of Order
Notice of Entry of Order Granting Movant's Motion to Withdraw
06/02/2016 | Oppesition to Motion For Summary Judgment
Scoil Financiai Corporation's Limited Opposition to Lien Claimant Insuipra's Projects, Inc.'s Renewed Motion for Partial Summary Judgment
06/02/2016 | All Pending Motions (9:00 AM) (Judicial Officer Denten, Mark R.) :
Minuies

Result: Matter Heard
08/056/2016 | Opposition
Camco's Opposition to Insulpro's Renewed Motion for Partial Summary Judgment
06/06/2016 | Opposition and Countermotion
APCQ's Opposition to Renewed Mation for Partlal Summary Judgment and Joinder thereto; and Countermofion fo Dismiss and/for for
Summary Judgment Against Insulpro
08/07/2018 | Initial Appearance Fee Disclosure
Initial Appearance Fee Disclosure
06/09/2016| Motion (9:00 AM) (Judicial Officer Derdon, Mark R.)
Plaintiffs Motion to Appoint Special Master
Minutes
Result: Motion Granted
06/09/2016{ Order Appointing Special Master
Order: Appointing Special Master
06/13/2016 j Notice of Entry of Order
Matice of Entry of Order
06/15/2016 | Reply in Support
Reply in Support of Renewed Motion for Partial Summary Judgment Re; Apco Opposition
06/15/2016| Reply in Support
Reply in Support of Renewed Mation for Partial Summary Judgment re: Camco Qpposition
06/20/2016{ Motion for Partial Summ ary Judgment (9:00 AM) (Judicial Officer Denton, Mark R.)
Renewed Motion for Partial Summary Judgment
Result: Referred
06/20/2016 | Joinder {9:00 AM} {Judicial Officer Denton, Mark R.)
Zitting Brothers Consfruction, Inc.’s Joinder to insulpro Projects, inc.’s Renewed Moation for Partial Summary Judgment
Result: Referred
06/20/2016 | Opposition and Countermotion (9:00 AM) {Judicial Officer Denton, Mark R.)
APCO's Opposition to Renewed Motion for Partial Summary Judgment and Joinder Thereto; and Countermotion to Dismiss and/or for
Summary Judgment Against Insuipro
Resuit: Referred
06/20/2016| Al Pending Motions (3:00 AM) (Judicial Officer Denton, Mark R)

Minutes -

Result; Matter Heard

06/22/2016| Notice of Special Master Hearing

Notice of Spaecial Masfer Hearing

06/28/2016| Notice of Special Master Hearing

Notice of Rescheduled Special Master Hearing

07/01/2016| Order Denying Motion

07/01/2016| Notice of Entry of Order

Notice of Entry of Order

07/11/2016{Recorders Transcript of Hearing

Recorder's Trancript of Proceedings Bench Trial: APCO Construction and Ready Mix, inc., Oclober 30, 2012
08/02/2016 | Notice of Special Master Hearing

Nofice of Special Master Hearing

08/08/2016| Special Master Recom mendation and District Court Order

Special Master Report, Recommendation, and Distriet Court Order

08/23/2016 | Notice of Appearance

Notice of Appearance of Counsef for Plaintiff Uintah Investments, LLC dba Sierra Reinforcing
08/31/2016| Disclosure of Documents and Witnesses Pursuant to NRCP 16.1

0070
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4/2/2018

09/01/2018

09/22/2016

09/23/2016

09/26/2016

09/27/2016

09/30/2016

10/03/2016

10/07/2016

10/07/2016

10/12/2016

01/6/2017

01/09/2017

01413/2047

01/24/2017

01/30/2017

01/30/2017

02/02/2017

02/03/2017

02/1412017

02/15/2017

02/16/2017

021672017

02/21/2017

02/23/2017

02/27/2017

02/28/2017

02/28/2017

03/01/2017

03/06/2017

03/06/2017
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Camcoe's 16.1 Disclosure
Special Master Order
Special Master Order Requiring Completion of Questionnaire

Notice of Compliance
E&E Fire Protection, LLC's Notice of Compliance
Response
National Wood Products Incs Response to Special Master Questionnaire
Response
United Subconiractors, inc. DBA Skyiine Insulation’s Special Master Questionnaire Response
Disclosure of Documents and Withesses Pursuant to NRCP 16.1

United Subcontractors, inc. DBA Skyiine Insulation’s Consolidated Disclosure Pursuant to NRCP 16.1 and Special Masfer Order
Request -
Request for Leave to Special Master for Approval of Late Filing and Service of Rule 16.1 Disclosures by National Wood Products, Inc.,
Judgment Creditor and Intervenor of Claimant Cabinetec, inc.
Special Master Order
Special Master Order authorizing NATIONAL WOQD PRODUCTS, INC., Intervenior of Cabinetec, Inc. ic File and Serve its NRGCP 16,1
Disclosures within Ten Days
Special Master Recommendation and District Court Order
Special Master Report Regarding Remaining Parties to the Lifigation, Special Master Recommendation and District Court Order Amending
Case Agenda
Speclal Master Order
Special Master Order Authorizing United Subconiractors, Inc. dba Skyline Insulation to File and Serve NRCP 16.1 Disclosures
Disclosure of Documents and Withesses Pursuant to NRCP 16.1
United Subcontractors, Inc. DBA Skyline insulation's Re-filed, Supplemented and Consolidated Disclosure Pursuant to NRCP 16.1 and
Special Master Order
Substitution of Attorney
Substitution of Attorney
Proof of Service
Proof of Service
Motion for Order to Show Cause
Motion for Order to Show Cause Why Grubb & Eflis, Now Known As Newmnark Grubb, Should Not be Held in Contempt of Court
Certificate of Service
Cerlificate of Service {United Subconiractors, Inc. dba Skyline Insulation's Responses o APCO Construction's First Request for Production
of Documents}
Certificate of Service
Certificate of Service (United Subcontractars, inc. dba Skyfme insutation's Responses to APCO Consrrucﬂon 's First Set of Inferrogatories)
Order Setting Civil Non-Jury Trial
Order Setting Civit Non-Jury Trial And Calendar Call
Motion to Associate Counsel
Mofion fo Associate Counsel
Proof of Service by Mail
Certificate of Service
Stipulation and Order
Stiputation and Order for Amended Briefing Schedule and to Continue Hearing on Motion for Order to Show Cause
Motion to Withdraw As Counsel
Motion to Withdraw
Notice of Entry of Stipulation and Order
Natice.of Entry of Sfipulation and Qrder for Amended Briefing Schedule and to Continue Hearing on Motion for Order to Show Cause
Motice of Special Master Hearing
Natice of Special Master Hearing
Certificate of Service
Certificate of Service
Opposition
Oppeosition to Motion for Order to Show Cause
Special Master Order
Special Master Report Regarding Remaining Pariies to the Lrtlgarron and Discovery Status
Notice of Motion
Notice of Motion for Hearing
Motion
Plaintiff Motion to Set Aside Judgment
Reply in Support )
Reply in Support of Motion for Order fo Show Cause why Grubb & Ellis, now known as Newmark Grubb, Should not be Held in Contempt of
Courf
Motion for Order {9:00 AM) {Judicial Officer Denton, Mark R.)
Club Vista Financial Services, LLC and Tharaldson Motels I, inc.'s Mation for Order fo Show Cause Why Grubb & Ellis, Now Known As
Newmark Grubb, Should Not be Held in Conltempt of Court
02/21/2017 Reset by Court to 03/06/2017
Result: Denied
Motion to Associate Counsel (9:00 AM) (Judicial Officer Denton, Mark R.)
Plaintiff's Molion to Associate Counssal - Jonathan S. Dabbieri, Esg.

Result: Granted
0071
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03/06/2017

03/15/2017

03/15/2017

03M17/2017

03/20/2017

03/28/2017

03/28/2017

03/29/2017

03/36/2017

04/03/20%7

04/03/2017

04/03/2017

04/7120%7

0414/2017

04/17/2017

04/18/2017

04{20/2017

0472712017

04/27/2017

042712017

04/28/2017

05/01/2017

05/08/2017

05/08/2017

05/14/2017

05/11/2017

05122017

05/15/2017
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All Pending Motions {9:C0 AM) (Judicial Officer Danton, Mark R.}
Minutes

Result: Matter Heard
Decision and Order
Decision and Qrder
Decision (11:45 AM) (Judiciat Officer Denton, Mark R.)

Minutes

Result: Decision Made )
Motion for Summ ary Judgment

Plaintiff APCO Construction's Motion for Surnmary Judgment Against Uinfah Investments LLC dba Sierra Reinforcing
Motion to Withdraw as Counsel (9:00 AM) (Judiciai Officer Denton, Mark R.)

Monica J. Caffaratti, Esg.'s Mation to Withdraw i

Minutes

Result: Granted
Notice of Entry
Notice of Entry of Decision and Qrder
Order Admitting to Practice
Order admilting fo Practice
Regquest
Request to Submit proposed Qrder
Notice of Entry of Order
Notice of Entry of Order Approving Motion to Assocciate Counsel
Motion (9:00 AM) (Judiclal Officer Denton, Mark R.)
Notice of Motion for Hearing on Motion to Set Aside
Minutes

Result: Denied
CANCELED Status Check (2:00 AM) (Judicial Officer Denton, Mark R.)
Vacated
Status Check Re: SCR 42 Compliance (Jonathan S. Dabbieri, Esd.)
Opposition to Motion For Summary Judgment
Uintah Investments LLC dba Sierra Reinforeing’s Opposition fo APCO Construction’s Motion for Summary Judgment
Reply in Support
Plaintiff APCO Cansiruction's Reply In Support of its Moticn for Summary Judgment Against Uintah Investments LLC dba Sierra Relnforcing
Stipulation and Order
Stipufation and Grder to Confinue Hearing on APCO Censtruction's Motion for Summary Judgment Against Uintah Investments, LLC dba
Sierra Reinforcing
Notice of Entry of Order
Notice of Entry of Stipulation and Order to Confinue Hearing on APCO Construction's Motion for Summary Judgment Against Uintah
inveatments, LLC dbha Sierra Roofing
Minute Order (2:00 PM) {Judicial Officer Denton, Mark R.)
Minutes
Result; Decision Made
Notice of Bankruptcy
Notice of Bankruptey of Accuracy Glass & Mirror Co,
Motion to Associate Counsel
Motion to Associate Counsel
Notice of Deposition
United Subcontractors, Inc. dib/a Skyline Insulation's Notice of 30(b}(6) Deposition of APCO Caonstruction
Notice of Deposition
United Subconiractors, Inc. dfb/a Skyline Insulation's Nolice of 30(b}(6) Depositicn of CAMCO Pacific Construction Co. Inc.
Motion for Withdraw al
Motion to Withdraw as Counsel for Accuracy Glass & Mirror Co. and for Order Shortening Time
Notice of Deposition
United Subconfractors, inc. d/b/a Skyline Insulation's Amended Notice of 30¢b)(6) Deposition of APCO Conslruction
Special Master Order
Special Master Order
Special Master Order
Special Master Report Regarding Discovery Status
Motion to Withdraw as Counsel (£:00 AM) {Judicial Officer Denton, Mark R.)
Fric B. Zimbelman, Esq.'s Motion to Withdraw as Counsel for Accuracy Glass & Mirror Co and for order Shorfening Time
Minutes

Result: Granted
Order to Withdraw as Attorney of Record
Order Granling Motion to Withdraw as Counsel for Accuracy Glass & Mirror Co. and for Order Shortening Time
Motice of Entry of Order
Natice of Entry of Order
Motion for Summary Judgment (2:00 AM) (Judicial Officer Denton, Mark R.)
Piaintiff APCO Construction's Motion for Summary Judgmeni Against Uintah Investments LLC dba Sierra Reinforcing

Minutes

0072
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4/2/2018

05/25/2017

05/25/20%7

05/30/2017

06/9/2017

06H14/2017

06/16/2017

06/19/2017

06/20/2017

06/21/2017

06/26/2017

06/26/2017

06/28/2017

06/28/2017

07/05/2017

071142017

0712412017

0712512017

07i26/2017

07/26/2017

071262017

0712712017

07/31/2017

07/31/2017

08/01/2017

08/01/2017

08/01/2017

08/02/2017
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04/17/2017 Reset by Court to 06/15/2017

Result: Granted
Order
Order
Notice of Entry of Order
Notice of Entry of Crder
Motion to Associate Counsel (9:00 AM) {Judicial Officer Denton, Mark R.}
intervenor, Natienal Wood Products ING's Motion to Associate Counsel
Minutes
Result: Granted
Substitution of Attorney
Sub stitution of Atforneys
Order Denying
Order Denying Defendant's Motion to Sel Aside Judgment
Order Admitting to Practice
Order Admitling to Practice
Stipulatlon and Order for Dismissal With Prejudice
Stipulation and Order for Dismissal With Prejudice of Insuipro Projects, Inc.
Notice of Entry of Stipulation & Order for Dismissal
Notfce of Entry of Stipulation and Order
Crder Denying Motion
Order Denying Defendant's Motion fo set aside Judgment
Notice of Entry cf Order
Noatice of Entry of ORder
Motion To Dismiss - Alternative Motion For Summary Judgment
APCO Consiruction's Mation to Dismiss or for Summary Judgment on Lien Claimants’ NRS Ch 108 Claim for Foreclosure of Mechanie's Lien
Motion
Motion ta Sub stitute
Order to Withdraw as Attorney of Record
Order Granting Monica Caffaratti's Motion to Withdraw at Attorney
Stipulation and Order for Dismissal With Prejudice
Stippulation and Order for Dismissal With Prejudice.of Insulpro Frojects, Inc.
Motion to Continue
Joint Malion to Continue Hearing on APCO Construction's Mation to Dismiss or for Summary Judgment on Lien Claimant's NRS CH 108
Claim for Foreclosure of Mechanics Lien on Order Shortening Time (First Request)
Motion to Continue (9:00 AM) (Judicial Officer Denton, Mark R.}
Joint Motion to Continue Hearing on APCO Cosntructions Motian to Dismiss or for Summary Judgment oni Lien Claimants NRS Ch 108
Claim for Foreclostre of Mechanics's Lien on Order Shortening Tima
Minutes

Result: Granted
Minute Order (5:35 PM) (Judicial Officer Denton, Mark R.)

Minutes

Result: Minute Order - No Hearing Held
Opposition to Motion For Summary Judgment
Peel Brimley Lien Claimants' Oppositfon to APCO's Motion for Summary Judgment Re: Lien Claims
Joinder to Opposition to Motion
1. Joinder of interstate Plumbing & Air Conditioning, LLC to Opposition of Helix Electrical of Nevada, LLC to APCQ Consiruction s Motion to
Dismiss or for Summary Judgment on Lien Claimants NRS CH 108 Claim for Fareclosure of Mechanic s Lien
Opposition
Zitling Brothers Construction, Inc.'s Gpposition to APCO Construction's Motion to Dismiss or For Summary Judgment on Lien Claimant's
NRS CH 108 Claim For Foreciosure of Mechanic's Lien
CANGELED Motion {2:00 AM) {Judicial Officer Denton, Mark R.)
Vacated - per Judge
Gerdau Reinforcing Steel's Motion to Substitute
Status Check (9:00 AM) (Judicial Officer Denton, Mark R.)
Stafus Check Re: SCR 42 Complaince (8. Judy Hirahara, Esq.)

Minutes

Result: Matter Heard
Motion for Partial Summary Judgment
Zitting Brothers Construction, inc. s Motion For Partial Summary Judgment Against APCO Consiruction
Order Granting Motion
Order Granting Gerdau Reinforeing Steel's Motion to Substitute
Reply in Support
Apco Construction's Reply in Support of Motion to Dismiss or for Summary Judgment on Lien Claimants' NRS Ch. 108 Claim for Foreclosure
of Mechanic’s Lien
Notice of Entry
Natice of Entry of Order Granting Gerdau Reinforcing Steel's Mgtion fo Substitute
Motion for Partial Summary Judgment
Peel Brimley Lien Ciaimants' Motion for Partial Summary Judgment Precluding Defenses Based on Pay-if-Paid Agreemenis and Ex-Parfe
Application for Order Shoriening Time 0073
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Joinder to Motion For Partial Summary Judgment
Zitting Brothers Construction, inc.'s Joinder to Pesl Brimley Lien Ciaimants' Mation for Partial Summary Judgment Precluding Defenses
Based on Pay-If-Paid Agreements
Joinder
Joinder to Peel Brimisy Lien Claimants' Opposition to Apco's Motion for Summary Judgment Re: Lien Claims
Joinder
Joinder to Peel Brimley Lien Claimants’ Motion for Partial Summary Judgment Precluding Defenses Based on Pay-If_Paid Agreements and
Ex Parte Appiication for Order Shorfening Time
initial Appearance Fee Disclosure
Initial Appearance Fee Disclasure
Joinder to Motion For Partial Summary Judgment
Joinder of Inferstate Plumbing & Air Conditioning, LLC to Peel Brimley Lien Claimants' Motion for Partial Summary Judgment Precluding
Defenses Based on Pay-IF-Paid Agreerinenis
Notice
Pro Hac Vice Applicant 8. Judy Hirahara's Nolice of Compliance with SCR 42
Notice of Entry of Order
Notice of Enlry of Order
Joinder to Motion For Partiat Summary Judgment
Zitting Brothers Construction, Inc.' Joinder to Peel Brimley Lien Claimants’ Qpposition to APCO's Mation for Summary Judgment
Motion to Associate Counsel
Motion to Associate Counsel
Joinder
National Wood Products, inc.’s Joinder o Peel Brimiey Lien Claimants’ Motion for Partial Summary Judgment Precluding Defenses Based on
Pay-if-Paid Agreements and Ex Parte Application Shortening Time; and Memorandum of Points and Authorities in Support Thereof
Joinder
E & E Fire Protection, LLG's Joinder to Peel Brimley Lisn Claimants’ Motion for Partial Summary Judgment Precluding Defenses Based an
Pay-if-Paid Agreements
Initial Appearance Fee Disclosure
Initial Appearance Fee Disclosure
Initial Appearance Fee Disclosure .
initia! Appearance Fee Disclosure to Join Motion for Partial Summary Judgment
Mation to Dismiss (9:00 AM) (Judicial Officer Denton, Mark R.}
APCO Construction's Motion fo Dismiss or for Summary Judgment on Lien Claimants' NRS Ch 108 Claim for Foreclosure of Mechanic's Lien

Minutes

07/27/2017 Reset hy Court to 08/10/2017

Result: Denied Without Prejudice
Initial Appearance Fee Disclosure
initial Appearance Fee Disclosure (NRS Chapter 19)
Pre-Trial Disclosure )
Pre-Trial Disclosures of Interstate Piumbing & Air Conditioning, LLC Pursuant to Rule 16(a} (3) of the Nevada Rufes of Civil Procedure
Pre-Triat Disclosure
Amended Pre-Trial Disclosures of Intersiate Plumbing & Air Conditloning, LLC Pursuant to Rule 16(a) {3) of the Nevada Rules of Civil
Procedure
Joinder to Motion For Partial Summary Judgment
United Subconfractors, inc. dba Skyline Insulalion's Joinder to Pee! Brimiey Lien Claimants' Motion for Partial Summary Judgment
Pracluding Defenses Based on Pay-If-Faid Agreements
Joinder to Motion For Partial Summary Judgment
United Subcontractors, Inc. dba Skyline Insulation's Joinder to Peel Brimley Lien Claimants’ Motion for Partial Summary Judgment
Precluding Defenses Based on Pay-If-Paid Agresments
Pre-Trial Disclosure
Plaintiff ity Intervention National Wood Products, Inc.'s Pre-Trial Disclosure Pursuant to NRCP 16.1(a)(3)
Opposition
Camco's Opposition to Lien Clalmants' Motion for Partial Summary Judgment
Notice
Notice of Scheduling Settlement Conference
Opposition
APCO Construction's Opposition to Peel Brimley Lien Clalmants’ Partial Molion for Summary Judgment Preciuding Defenses Based on Pay if
Paid Agreements
Opposition to Motion
APCO Construction's Oppositicn to Zitting Brothers Construction Inc.'s Partial Motion for Summary Judgment
Ex Parte Application
Ex Parte Application for Order Shortening Time on Motion to Associate Counsel
Order Denying Motion
Order Denying APCO Construction's Motion for Partial Summary Judgment re: Lien Foreclosure Claims
Notice of Entry of Order
Notice of Eniry of Order
Order Shortening Time
Order Shortening Time on Hearing for Motion to Assoclate Counsel
Stipulation and Order
Stiuplation and Order to Continue September 5, 2017 Hearing on Motions for Partial Summary Judgment

Notice of Entry of Stipulation and Order 0074
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Notice of Entry of Stipulation and Order to Continue September 5, 2017 Hearing on Motions for Partial Summary Judgment
Calendar Call {2:00 PM) {Judicial Officer Benton, Mark R.)

Minutes :

Resuit: Vacale
Motion to Associate Counsel (2:00 AM) {Judicial Officer Denton, Mark R.)
intervening Plaintiff, National Wood Products, Inc.’s Order Shertening Time on Hearing for Moticn to Associate Counsel (John B. Taylor)

Minules

Result: Granted
Notice of Entry of Order
Notfce of Entry of Order
Order Admitting to Practice
Order Admitting to Practice
Notice of Entry of Order
Nofice of Entry of Order Shortening Time on Hearing for Motion fo Associate Counsel
Notice of Entry of Order
Nofice of Entry of Order Admitling to Practice
Pre-trial Memorandum
United Subcantractors, Inc. dib/a Skyline Insulation's Pre-Trial Statement/Memorandum
CANCELED Mation to Associate Counsel (2:00 AM) (Judicial Officer Denton, Mark R.)
Vacated - Duplicate Entry
National Wood Products Ine Motion to Associale Counsel
Hearing {9:00 AM) (Judicial Officer Denton, Mark R.)
Qral Motion to Dismiss
Minutes
Resuil: Granted
CANCELED Bench Trial {9:00 AM) {Judiclal Officer Denton, Mark R.)
Vacated - per Judge
Order Granting Motion
Crder Granting Plaintiff's Mofion to Dismiss
Notice of Compliance
Pro Hac Vice Appiicant John B. Taylor's Notice of Compliance with SCR 42
Stipulation and Order for Dismissal
Stiputation and Crder of Dismissal of All Claims Relating to Cardno WRG, Inc.
Settlement Conference (2:00 AM) {)

Minutes

Result: Not Settled
Notice of Entry of Order
Notice of Entry of Order
Notice of Entry of Stipulation & Order for Dismissal
MNatice of Entry of Stipulation and Order for Dismissal
Reply to Oppositionh
Peel Brimley Lien Claimanis' Reply to Oppositions to Motion for Partial Summary Judgment Frecluding Defenses Based on Pay-If-Paid
Agreements
Notice of Assoclation of Counsel
Notice of Association of Counsel
Motice of Appearance
Nofice of Appearance and Request for Nolice
Reply in Support
Zitting Brothers Construction, Inc.'s Reply In Support of Motion for Partial Summary Judgment Against APCO Consfruction
Motion for Partial Summary Judgment (9:00 AM) (Judicial Officer Denton, Mark R.)
10/05/2017, 11162017
Zitting Brothers Construction Inc's Motion for Partial Summary Judgement Against APCO Constriction
09/65/2017 Resef by Court to 10/05/2017
Resuit: Continued
Motion for Summary Judgment (9:00 AM} (Judicial Officer Denton, Mark R.)
10/05/2017, 11M6/2017
Peel Brimley Lien Claimants’ Motion for Partial Summary Judgment Precluding Defenses Based on Pay-If-Pald Agresments and Ex Parte
Application for Grder Shortening time
G8/24/2017 Reset by Court to 09/05/2017
08/05/2017 Reset by Court to 10/05/2017
Resuilt: Continued
Joinder (9:00 AM) (Judiciat Officer Denton, Mark R.)
10/05/2017, 11/16/2017
Zitting Brothers Construclion, Inc.'s Joinder to Peef Brimley Lien Claimants' Motion for Partial Surmmary Judgment Preciuding Defenses
Based on Pay-if-Paid Agreements
08/24/2017 Resel by Court to 09/05/2017
09/05/2017 Reset hy Court to 10/05/2017

10/16/2017 Reset by Court to 11/16/2017
0075
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Resuit: Continued
Opposition and Countermotion {(9:00 AM) (Judicial Officer Denton, Mark R.)
10/05/2017, 1116/2017
Stesl Structures, Inc., Nevada Prefab Engineeting, and Gerdau Reinforcing Steel's Joinder to Peel Brimley Lien Claimants' Opposition to
Apca's Motion for Summary Judgment Re: Lien Claims
08/24/2017 Resef by Court to 09/05/2017
09/05/2G17 Reset by Court to 10/05/2017
Result: Continued

‘Joinder (9:00 AM) (Judicial Officer Denton, Mark R.)

10/05/2017, 11M6/2017
Wilifam A. Leonard, Jr.'s Joinder of Interstate Plumbing and Air Conditioning L1.C to Peel Brimley Lien Claimanis’ Motion for Partial Summary
Judgment Precluding Defenses Based on Pay-if-Paid Agreements

08/24/2017 Reset by Court to 08/05/2017
08/05/2017 Resef by Court to 10/05/2017

Result: Continued
Jeinder (2:00 AM) (Judicial Officer Denton, Mark R.}
10/05/2017, 11/16/2017
National Wood Producls inc's Joinder to Peel Brimiey Lien Claimanis Motion for Partial Summary Judgment Precluding Defenses Based on
Pay If Paid Agreements and Ex Parte Application Shortening Time; and Memarandum of Point and Authorilies in Support Thereof
08/24/2017 Reset by Court to 08/05/2017
09/05/2017 Reset by Court to 10/05/2017
Result: Continued
Joinder (9:00 AM) (Judicial Officer Denton, Mark R.)
10/05/2017, 11116/2017
E & E Fire Protection, LLC's Joinder fo Pee! Brimley Lien Claimants' Motion for Partial Summary Judgment Precluding Defenses Based on
Pay-if-Paid Agreemants
08/05/2017 Reset by Court to 10/05/2017

Result: Continued
Joinder (9:00 AM} (Judicial Officer Denton, Mark R.)
10/05/2017, 11/16/2017
United Subcontractors, Inc. dba Skyline Insulation’s Joinder to Peel Brimley Lien Claimants' Motlon for Partial Summary Judgment
Praciluding Defenses Based on Pay-If-Faid Agresmenis
09/05/2017 Reset by Courf to 10/05/2017

Result: Continued

Joinder (S:00 AM) (Judicial Officer Denten, Mark R.}
10/05/2017, 11/16/2017
United Subconlractors, Inc. dba Skytine Insulation's Joinder to Peel Brimiey Lien Claimants’ Motion for Partial Summary Judgment
Precluding Defenses Based on Pay-If-Paid Agreements

09/05/2017 Reset by Court fo 10/05/2017

Resuit: Continued

Status Check (2:00 AM) (Judicial Officer Denton, Mark R.}
Status Check Re: Resetting Tria

Result: Matter Heard '

CANCELED Status Check (2:00 AM) (Judicial Officer Denton, Mark R.)
Vacaled
Status Check Re: SCR 42 Compliance (John B. Tavlor, Esqg.)

All Pending Motions {9:00 AM) (Judicial Officer Denton, Mark R.)

Minutes

Result: Matter Heard
Order Setting Civil Non-Jury Trial and Calendar Cali
Order Setting Civil Non- Jury Trial and Calendar Cail
Motion to Withdraw As Counsel
Motion to Withdraw as Counsel for Buchele, Inc. and for Order Shortening Time
Crder
Order
Notice of Entry of Order
Notice of Entry of Order
Supplement to Opposition
Supplemental Briefing in Opposition to Zitting Brothers Consiruction, Inc.’s Maofion for Partial Summary Judgment Againsi Apco Consiruction,
Inc.
Motion in Limine
Helix Electric of Nevada's Motions in Limine Nos. 1-4 (Against APCO Consfruction)
Motion in Limine
Zitting Brothers Construction, Inc.'s Motion in Limine To Limit The Defenses of APCO Construction To The Enforceabilily of Pay-If-Paid
Provision
Om nibus Motion In Limine
APCO Conslruction Inc.'s Omnibus Motion in Limine
Notice of Hearing

0076
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Notice of Hearing on Helix Eleclric of Nevada's Motions in Limine Nos. 1-4 {Against APCO Coanstruction)
Motice of Hearing
Notice of Hearing on Peel Brimley Lien Claimants' Motions in Limine Nos. 1-6 {Against Camco Pacific Construction, inc.)
Motion in Limine ' '
Peel Brimley Lign Claimants' Mations in Limine Nos, 1-6 (Against Camco Pacific Censtruction, Inc.}
Metion in Limine
Plaintiff In Intervention, Nafoinal Wood Products, Inc's Motion in Limine to Exclude Evidence Testimony, Documents and Things not Properly
Produced by Defendant APCO Construction in Discovery; Declaration of S.Judy Hirahara; and Memorandum of Points and Authorities in
Support Thereof
Notice of Hearing
Notice of Hearing on Plaintiff-In-Inlervention, National Wood Products, inc.'s Motion In Limine to Exclude Evidence, Testimony, Documents
and Things Nof Properly Produced by Defendant APCC Canstruction in Discovery, Declaration of 8. Judy Hirahara; and Memorahdum of
Points and Authorities In Support Thereof
Notice of Deposition
Plaintiff In Intervention Nafional Wood Products, inc.'s Notice of Deposition of Deposition of Nicholas Cox, Cabinetec's Representative
Notice of Deposition :
Notice of Deposition of Kurf Micek, National Wood Products, Inc.'s Person Most Knowledgeable
Objection
Apco Construction's Objections to National Wood Products, Inc.'s November 13, 2017 Natices of Depositions
Notice of Change of Address
Notice of Change of Address
Opposition to Motion in Limine
National Wood Products, inc.’s Opposition fo APCO Construction’s Omnibus Motion in Limine Nos. 3, 8 and 7A
Opposition
Apco Construction, Inc.'s Opposition to Helix Eleciric of Nevada, LLC's Motions in Limine Nos. 1-4 (Against Apco Construction)
Opposition
Apco Construction's Opposition to Zitting Brothers Construction, Inc.'s Motion in Limine ta Limit the Defenses of Apco Construction o the
Enforceatility of a Pay-If-Paid Provision
Opposition
Apco Construction, Inc.'s Opposition to Plaintiff-In-Infervention, National Wood Products, Inc.'s Motion in Limine fo Exclude Evidence,
Testimony, Documents and things not Properly Produced by Defendant Apco Construction in Discovery
Opposition to Motion
Zitting Brothers Construction, ing.'s Opposition fo APCCQ Construction's Omnibus Motion in Limine
Joinder
Peel Brimley Lien Claimants' Joinder to Oppositions fo APCC Construction's Omnibus Motion inr Limine
Opposition to Motion in Limine
Buchele, Inc.’s Opposition to APCO Construction's Omnibus Motion in Limine
Opposition to Motion in Limine
Helix Eleclric of Nevada's Gpposilion fo APCO Construction's Omnibus Molion in Limine
Joinder
Camco's Joinder to Apco's Objections t Naffonal Wood Preducts, Inc.'s Notices of Deposition
Opposition to Motion in Limine
Camco's Opposition fo Lien Claimants' Mofions in Limine Nos. 1-6
Reply in Support
Apco Constructfon, Inc.'s Reply in Support of its Omnibus Motion in Limine
Joinder -
Zitting Brothers Construction, Inc.'s Joindsr To Other Lien Claimants’ Opposition To APCO Construction's Omnibus Motion in Limine
Joinder
Ziffing Brothers Construction, Inc.'s Joinder To Other Lien Claimants' Motions In Limine Against APCO Conistruction
Motion to Withdraw as Counsel (2:00 AM) {Judicial Officer Denton, Mark R.}
Eric B. Zimbelman, Esq.’s Motion to Withdraw as Counsel for Buchele, Inc. and for Order Shortening Time
Result: Granted
Motion in Limine (9:00 AM) (Judicial Officer Denton, Mark R.)
Zitting Brothers Conslruction, Inc.'s Mofion in Limine to Limit the Defenses of Apco Construction to the Enforceability of Pay-if-Paid Provision
Result: Granted
Omnibus Metion in Limine (900 AM) (Judicial Officer Dentor, Mark R.)
Apco Construction, Inc.'s Omnibus Molion in Limine
Resuit: Granted in Part
Motion in Limine (2:00 AM) {(Judicial Officer Denton, Mark R.)
Helix Elecfric of Nevada's Motions in Limine Nos. 1-4 {Against APCO Construction)
Result: Granted in Part
Motion in Limine {2:00 AM) (Judicial Officer Denton, Mark R.)
Peel Brimley Lien Claimants’ Motions in Limine Nos. 1-6 {Against Camco Pacific Construction, Inc.)
Result: Granted
Motion in Limine (2:00 AM) (Judicial Officer Denton, Mark R.)
Plaintiff In Intervention, Natoinal Wood Products, Inc's Motion in Limine to Exclude Evidence Testimony, Documents and Things not Properly
Produced by Defendant APCC Construction in Discovery, Declaration of S.Judy Hirahara, and Memorandum of Points and Authorities in
Support Thereof
Resuit: Granted
Motion in Limine {%:00 AM) (Judicial Officer Denton, Mark R.}
Helix Electric of Nevada’'s Motion in Limine Nos, 1-4 Against APCO Construction
Supplement to Response and Opposition : 0077
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Zitting Brothers Construction, Inc. § Response To APCO Construction s Supplemental Opposition To Zitfing Brothers Conslrugtion, Inc. s
Mation For Partial Summary Judgment

Reply in Support
Zitfing Brothers Consfruction, Inc s Reply In Support OFf Mation In Limine To Limit The Defenses Of APCO Construction { APCO ) To The
Enforceabilify Of Pay-if-Paid Provision

All Pending Motions (9:00 AM) (Judicial Officer Denton, Mark R.)

Bartiss Present

Minutes

Resuit: Matter Heard
Calendar Call (2:00 PM) (Judicial Officer Denton, Mark R.}

Parties Present

Minutes

Result: Vacated and Reset

Decision
Decision

Decision
Decislon

CANCELED Bench Trial (9:00 AM} (Judicial Officer Denton, Mark R.)
Vacated - per Judge

CANCELED Motion to Compel! (3:30 AM) (Judicial Officer Bulla, Bonnie)
Vacated - On in Error
Plaintiff's Second Motian to Compel Discovery

Order Setting Civil Non-Jury Trial
Order Setting Civil Non-Jury Trial and Calenhdar Gall

Minute Order (5:03 PM} (Judicial Officer Denten, Mark R.)

Minutes

Result: Minute Order - No Hearing Held

Minute Order (5:03 PM) {Judicial Officer Denton, Mark R.)
Minutes

Result: Minute Order - No Hearing Held

Minute Order (5:03 PM) (Judicial Officer Denton, Mark R.}
Minutes

Resuit: Minute Qrder - No Hearing Held

Minute Order (5:03 PM) {Judicial Officer Denton, Mark R.)
Iinuies

Result: Minute Order - No Hearing Held
Minute Order (5:03 PM) {Judicial Officer Denton, Mark R.)
Minutes
Result: Minute Order - No Hearing Held
CANCELED Minute Order (5:03 PiM) {Judicial Cfficer Denton, Mark R.)
Vacated - Duplicafe Enlry .
Motion -
Apco Construction, Inc.'s Motion lo Request Buchele, Inc. Comply with EDCR 7.42 on Order Shortening Time
CANCELED Minute Qrder {5:03 PM) (Judicial Officer Denton, Mark R.)
Vacated
Certificate of Service
Certificate of Service
Motion (9:00 AM) (Judicial Officer Denton, Mark R.)
Apco Construction, Inc.'s Mofion to Request Buchele, Inc. Comply with EDCR 7.42 on Order Shorlening Time

Partins Present

Minutes
Result: Granted
Order Granting Motion
Qrder Granting Peel Brimley Lien Claimants’ Motions in Limine Nos. 1-6 {Against Camco Pacific Construction, Inc.)
Order
Order Granting in Part and Denying in Parf Heiix Electric of Nevada, LLC's Mations in Limine {Against APCCO Construction)
QOrder
Order Granting in Part and Denying in Part APCO Constructions's Cmnibus Motion in Limine
Notice of Entry of Order
Natice of Entry of Order
Notice of Entry of Order
Notice of Entry of Order
Notice of Entry of Order
Natice of Entry of Order
Findings of Fact, Conelusions of Law and Order
Findings of Fact, Conclusion of Law, and Grder Granting Zitting Brothers Construction, Inc.'s Mofion for Partial Summary Judgment Against

Apeo 0078
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Calendar Call (2:00 PM) {Judicial Officer Denton, Mark R.)
Partles Present

Minutes

Result: Trial Date Set
Recorders Transcript of Hearing
Recorders Transcript of Hearing Re: All Pending Motions, October 5, 2017
Recorders Transcript of Hearing
Recorder's Transcripf of Hearing Re: Al Pending Motions, November 18, 2017
Order Granting Motion
Order Granting Peel Brimley Lien Clamants’ Motion for Partial Summary Judgment Precluding Defenses Based on Pay-if-Paid Agreements
Notice of Entry
Notice of Entry of Findings of Fact, Conciusion of Law, and ORder Granting Zitiing Brothers Construction, Inc.'s Motion for Partial Summary
Judgment Against Apco Consiruction
Notice of Entry of Order
Notice of Enfry of Order
Amended Order
Amended Nunc Pro Tunc Qrder Regarding Apco Construction, Inc.'s Omnibus Motion in Limine - Motion in Limine No, 7
Motion
Motion for Reconsideration of Court's Order Granting Peel Brimiey Lien Claimants' Partial Motion for Summary Judgment to Preclude
Defenses Based on Pay if Paid Provisions on an Order Shrofening Time
Notice of Entry of Order
Nofice of Entry of Order on Amended Nuric Pro Tunc Order Regarding Apco Gonstruction, Inc's Omnibus Motion in Liminea - Molien in Limine
No. 7
Joinder To Motian
Camco's Joinder in Apco’s Motion for Reconsideration
Notice of Attorney Lien
Nolice of Atforney's Lian
Motion .
Motion for Recansideration of Court's Order Granting Zitling Brothers Construction, Inc.'s Pariial Motion for Summary Judgment and Ex
Parfe Application for Order Shortening Time and to Excesed Page Limif
CANCELED Nen-Jury Triat (9:.00 AM} (Judicial Officer Denton, Mark R.)
Vacated - per Judge
Opposition to Motion
Flaintiff in Intervention, National Wood Products, Inc.s Opposition to APCO Construction’s Motion far Reconsideration of the Court's Order
Granting Peel Brimley Lien Claimants’ Motion for Partial Summary Judgment to Preclude Defenses of Pay if Paid Provisions
Opposition to Motion
Peel Brimley Lien Claimants' Opposition o APCO Construction's Mation for Reconsideration of Order Granfing Partial Summary Judgment
Precluding Defenses Based on Pay-if-Paid Agreements
Order Granting Moticon
Ovrder Granting Plaintiff In Infervention, National Wood Praducts, Inc.'s Motion in Limine
Reply in Support
Reply in Support of Mofion for Reconsideration of Courf's Order Graniing Peel Brimley Lien Claimants’ Partial Mcotion for Summary Judgment
to Preclude Defenses Based an Pay-if-Paid Provisions on an Order Shorlening Time
Opposition to Motion
Zitting Brothers Construction, Inc.'s Cpposition te ARPCO Construction, Inc.'s Motion for Reconsideration of Court's Order Granting Zitting
Brothers Construction's Partial Motion for Summary Judgment
Notice of Entry of Order
Notice of Entry of Order Granfing Plaintiff In intervention Nafional Wood Products, Inc.'s Mofion in Limine
Motion For Reconsideration {9:00 AM) (Judicial Officer Denton, Mark R,)
Plaintiff's Motion for Reconsideration of Courts Order Granfing Peel Brimley Lien Claimants Partfal Motion for Summary Judgment to
Preclude Defenses Based on Fay if Paid Provisions on and Order Shortening Time
Result; Denied
Joinder ({9:00 AM) (Judicial Officer Denton, Mark R.)
Camco's Joinder to APCQ's Malion for Reconsideration of Court's Order Granting Peel Brimley Lien Claimant's Partfal Motion for Summary
Judgment fo Preclude Defenses Based on Pay if Paid Provisions
Result: Denied
Motion For Reconsideration (9:00 AM} (Judicial Officer Denton, Mark R.)
Plaintiff's Motion for Reconsideration of Court's Order Granting Zitting Brothers Consfruction, Inc.'s Partial Mofion for Summary Judgmeni
and Ex Parte Application for Order Shortening Time and to Excesd Page Limit
Result: Denied
Motion to Stay
Plaintiff's Motion to Stay Pending Entry of Final Judgment Pursuant to NRCP 6§2(B) and (62(H) on Order Shortening Time
Pre-trial Memorandum
E&E Fire Protection, LLC's Pretrial Memorandum
All Pending Motions (9:00 AM) (Judicial Officer Denton, Mark R.}

Parties Present

Mnutes
Result: Matter Heard
Joint Pre-Trial Memorandum
Joint Pre-Trial Memarandurm (for APCO Construction, Inc., the Peel Brimley Lisn Claimants, and Nafional Wood Products,é.b?é)n!y}

https:/fww.clarkcountycourts. us/Anonymous/CaseDetall aspx?CaselD=6680533 78197



41212018
01/16/2018

01/16/2018

0116/2018

01/16/2018

01/17/2018

01/117/2018

o1/18/2018

01/18/2018

01/18/2018

01/19/2018

01192018

0111972018
01/256/20%8

01/25/2018

01/28/2018

01/29/2018

0143172018

01/31/2018

01/31/2018

01/31/2018

01/31/2018

02/05/2018

02/15/2018

02/16/2018

02/16/2018

02/16/2018

02/26/2018

02/28/2018

02/28/2018

Eﬁps -fhwwnclarkcountycourts. us/Ancnymous/C aseD etail.aspx?CaselD =6680533

Motion to Stay (9:00 AM) (Judicial Officer Denton, Mark R.)
01/16/2018, 01/19/2018
Plaintiffs Motion to Stay Pending Eniry of Final Judgment Pursuant to NRCP 62(B) and (62(H) on Order Shortening Time

Parties Present

Minutes

Result: Contlnuec
Order Granting
Order Granting Apco Construction, Inc.'s Motion to Request Buchele, Inc. Comply with EDGR 7.42 on Order Shortening Time
Notice of Entry 7
Notice of Entry of Qrder Granting Apco Construction, Inc.'s Motion fo Request Buchele, ins. Comply with EDCR 7.42 on Order Shortening
Time
Trial Brief
Apeo Construction, Inc.'s Trial Brief
Bench Trial {10:00 AM) (Judicial Officer Denton, Mark R.)
04/17/2018, 01/18/2018, 01/19/2018, 01/23/2018, 01/24/2018, 02/06/2018

Parties Present

Minutes

Result: Trial Continues
Trial Brief .
Piaintiff In Intervention National Wood Products, Inc.'s Trial Brief
Qpposition .
Zitting Brothers Construclion, inc.'s Oppasition To Motion To Stay Pending Entry Gf Final Judgment Pursuant To NRCP 62(B) and 62(H)
Stipulation and Order
Stipulation and Order Regarding Trial Exhibits Admitted info Evidence
Notice of Entry of Stipulation and Order
Notice of Entry of Stipuiation and Order Regarding Trial Exhibits Admitted intc Evidence
Order Denying Motion
Grdar Denying APCO Construction's Motion for Reconsideration of Order Granting Partial Summary Judgment Precluding Defenses Based
on Pay-if-Paid Agreements
Notice of Entry of Order
Notice of Entry of Order
Minute Order (3:00 AM) (Judicial Officer Willams, Timothy C.)
Notice of Change
Notice of Change of Firm Affiliation and Address
Order Denying Motion
Oder Denying APCO Construction, Inc.'s Mation for Reconsideration of Court's Order Granting Zitting Brothers Construction, Inc.'s Parlial
Mofion for Summary Judgment
Memorandum of Costs and Disbursements
Zitting Brothers Construction, inc.'s Verified Memorandum of Costs
Memorandum
Memorandum In Support of APGO Construction, inc.'s Payment of Aflorneys' Fees, Casts, and Interest to Zitting Brothers Constiruction, Inc.
Notice of Entry of Order
Notice of Entry of Order Denying APCO Contruction, Ing.'s Molion for Reconsideration of Court's Order Granting Zitting Brothers
Construction, inc.'s Partial Motion for Summary Judgment
Recorders Transcript of Hearing
Recorders Transcript of Hearing Re: Bench Trial - Day One, January 17, 2018
Recorders Transcript of Hearing
Recorders Transcript of Hearing Re: Bench Trial - Day Two, January 18, 2018
Recorders Transcript of Hearing
Recorders Transcript of Hearing Re: Bench Trial - Day Three, January 19, 2018
Recorders Transcript of Hearing
Recorders Transcript of Hearing Re: Bench Trial - Day Five, January 24, 2018
Stipulation and Order for Dismissal :
Stiputation and Order to Dismiss Third Party Complaint of Interstate Plumbing & Air Conditioning, LLC Against Apco Construction, Inc. with
Prejudice
Recorders Transcript of Hearing
Recorders Transcript of Hearing Re: Bench Trial - Day Six, February 6, 2018
Natice of Appeal
Notice of Appeal
Case Appeal Statement
Case Appeal Statement
Opposition )
Apeco Construction, Inc.'s Opposition to Zitting Brothers, Inc.'s Memorandum In Support of Apco Construction, Inc.'s Payment of Attorneys’
Fees, Costs and Interest to Zitling Construction Brothers, Inc.
Reply in Support
Zitting Brothers Construction, inc.’s Repiy in Support of Its Memoranidum in Support of APCO Conskruction, inc.'s Payment of Attorneys’
Fees, Costs, and Inferest
Stipulation and Order
Stipuiation and Order to Extend Deadline to file Proposed Findings of Fact, Conclusions of Law and Post- Triai Briefs
Finding of Fact and Conclusions of Law

0080
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4/2/2018

02/28/2018

03/01/2018

03/08/2018

03/08/2018

03/08/2018

03/23/2018

03/23/2018

03/23/2018

03/23/2018

03/23/2018

hitps:/Awww clarkcountycourts.us/Anorymous/CaseDetail. aspX?Casel D=6680533

(Proposed) E&E Fire Protections, LLC's Findings of Facts and Conclusions of Law - Proposed
Motice of Entry of Stipulation and Order

Notice of Entry of Stipulation and QOrder fo Extend Deadline fo File Proposed Findings of Fact, Conciusions of Law and Post-Trial Briefs
Hoaring (S:00 AM) (Judicial Officer Denton, Mark R.}

Hearing Re: ZBCI Aftorney's Fees and Cosls

Barties Present
Minutes

01/18/2018 Reset by Court ta 03/01/2018

Result: Under Advisement
Trial Brief
Praintiff In Intervention, National Wood Producis, Inc.’s Posi Trial Brief
Trial Brief
Apco Construction, Inc.’s Post-Trial Brief
Trial Brief
Camce's Post Trial Brief
Respondent's Answering Brief
Ptaintiff in Intervention, National Wood Products, Inc.'s Response to CAMCO Pacific Construction Company, Inc.'s Post-Trial Brief

Respondent's Answering Brief
Plaintiff in Intervantion, National Wood Producis, Inc.'s Response to APCCG Construction, Inc.'s Post-Trial Brief
Response
Helix Elactric of Nevada, LLC's Response to APCO Construction's Post-Trial Brisf
Response
Peel Brimley Lien Claimants’ Response to Gamco's Post-Trial Brief
Opposition to Motion

APCO Consfruction, Inc.'s Opposition to Camco Pacific Construction Company's Post-Trial Brief

03/27/2018 [ Decision
Decision
FivanCIAL INFORMATION

Consolidated Case Party New mark Grubb Knight Frank

Total Financial Assessment 7.00

Total Payments and Credits 7.00

Balance Due as of 04/02/2018 0.00
02/23/2017 | Transaction Assessment 3.50
02/23/2017 | Efile Payment Recelpt # 2017-18224-CCCLK New mark Grubb Knight Frank (3.50)
03/30/2017 | Transaclion Assessment 3.50
03/30/2017 | Efile Payment Recelpt # 2017-30219-CCCLK New mark Grubhb Knight Frank (3.50}

Conversion Extended Connection Type Mo Convert Value @ 08A571228

Total Financial Assessment 2,182,00

Total Payments and Credits 2,192.00

Balance Due as of 04/02/2018 0.00
08/09/2008 | Transaction Assessment 2,192.00
08/09/2008 | Conversion Payment Receipt ¥ 01459792 HOWARD & HOWARD ATTGRNEY S PC {148.00)
12/10/2008 | Conversion Payment Receipt # 01477768 HOWARD & HOWARD ATTCRNEY S PC. {3.00)
01/05/2009 | Conversion Payment Receipt # 01481783 Donald H Williams {104.00)
01/12/2009  Conversion Payment Receipt # 01483373 Nevada Consfruction {104.00)
01/15/2009 | Conversion Payment Receipt # 01484070 SANTORO DRIGGS WALCH KEARNEY H {104.00)
01/16/2009 | Conversion Payment Receipt # 01484284 HOLLAND & HART, LLP {104.00)
01/16/2009} Conversion Payment Receipt # 01484354 MEER & FNELLC {104.00)
02/09/2009 ¢ Conversion Payment Receipt # 01488844 Watt Tieder Hoffar And Fitzger {151.00)
02/19/2009} Conversion Payment Receipt # 01490591 DIXCN, TRUMAN, FISHER & CLIFFO {104.00)
02/18/2009} Conversion Payment Receipt # 01490592 DIXCN, TRUMAN, FISHER & CLIFFO (3.00)
02/24/2009 } Conversion Payment Receipt # 01491429 PEZZILL.C ROBINSON (151.00)
02/24/2009} Conversion Payment Receipt # 01491465 PEZZILLC ROBINSON (3.00)
02/26/2009 § Conversion Payment Receipt # 01491295 T JAMES TRUMAN & ASSOCIATES (3.00)
02/26/2008] Conversion Payment Receipt # 01491998 T JAMES TRUMAN & ASSGCIATES (151.00)
03/12/20081 Conversion Payment Receipt # 01494924 MCCULLOUGH, PEREZ & ASSOCIATES (104.00
03/16/2009 | Conversion Payment Receipt # 01495513 WOODBURY, MORRIS, & BROWN (104.00)
03/20/2009 | Conversion Payment Receipt # 01496542 CASH ACCOUNT {17.00)
03/24/2009 | Conversion Paymeant Receipt # 01497184 DOBBERSTEIN & ASSOCIATES {151.00)
03/24/2009 | Conversion Payment Receipt # 01497249 DOBBERSTEIN & ASSOCIATES {3.00)
03/27/2009 | Conversion Payment Receipt # 01498177 T James Truman And Associates 0081 (167.00)

https :Awww.clarkcountycour ts.us/Anonymous/C aseDetall .aspx?CaselD=6680533 80197



4722018

03/27/2009
03/27/2009
04/33/2009
04/06/2009

09/11/2009
09/11/2009
06/28/2010
06/28/2010

06/10/2010
06/10/2010
10/14/2010
10/14/2010
01/18/2012
0111912012

03/02/2010
03/22/2010
05/06/2010
05/06/2010
06/10/2010
06/10/2010
06/10/2010
06/10/2010
06/21/2010
06/21/2010
06/22/2010
06/22/2010
07M19/2010
071972010
11/08/2011
11/08/2011
01/04/2012
01/04/2012
03/28/2012
03/28/2012
03/28/2012
0312912012
04/12/2012
04/12/2012
04/16/2012
04/16/2012
04/17/2012
04/17/2012

hitps:/fwww.clarkcountycourts. us/Anonynous/CaseDetail aspx?CaselD=6680533

Conversion Payment
Conversion Payment
Conversion Payment
Conversion Paymeni

Receipt # 01488180
Receipt # 01488181
Receipt # 01489512
Receipt # 01489770

Counter Claim ant Camco Pacific Construction Co Inc
Total Financial Assessment

Total Payments and Crediis

Balance Due as of 04/02/2018

Transaction Assessmenf

Payment (Window ) Receipt # 2009-06045-CCCLK
Transaction Assessment
Effle Payment Receipt # 2010-25575-CCCLK

Counter Claimant Insulpro Projects Inc
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment

Efile Payment Receipt # 2010-22259-CCCLK
Transaction Assessment

Efile Payment Receipt # 2010-54124-CCCLK
Transaction Assessnent '

Efile Payment Receipt # 2012-07332-CCCLK

Counter Defendant Atlas Constructicn Supply Inc
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessmant
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Eflle Paymeant
Transaction Assessment
Efile Paymsnt
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efite Payment
Transaction Assessmeni
Efile Paymeant
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment ’
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment

Receipt # 2010-16984-FAM
Receipt # 2010-14897-CCCLK
Receipt # 2010-22003-CCCLK
Receipt # 2010-22034-CCCLK
Receipt # 2010-24210-CCCLK
Receipt # 2010-24665-CCCLK
Receipt # 2610-30911-CCCLK
Receipt # 2011-127393-CCCLK
Receipt # 2012-00781-CCCLK
Receipt # 2012-40645-CCCLK
Receipt # 2012-41289-CCCLK
Receipt # 2012-47818-CCCLK
Receipt # 2012-49022-CCCLK

Receipt # 2012-49058-CCCLK

Counter Defendant Bruin Painting Corporation

Total Financial Assessment
Total Payments and Credits

hitps:/iwvclarkcountycourts. us/Anonymous/Caseletai] aspx?CaselD=66805633

T James Truman And Assocciates
T James Truman And Asscciates
HOWARD & HOWARD ATTCRNEY S RC.

DONALD WILLIAMS, ESQ.

Wocodbury Motris and Brow n LTD

Camco Pacific Construction Co

Insulpro Projects Inc
Insulpre Projects inc

Insulpro Projects Inc

FENNEMORE & CRAIG, PC.

Atlas Construction Supply Inc
Atlas Construction Supply Inc
Atlas Construction Supply Inc
Atlas Construction Supply Inc
Atlas Construction Supply Inc
Atlas Construction Supply Inc
Atlas Construction Supply Inc
Atlas Consfruction Supply Inc
Atlas Cot_'lstruction Supply Inc
Atlas Construction Supply nc
Atlas Construction Supply Inc
Atlas Construction Supply Inc

Atlas Construction Supply Inc

0082
Docket 75197 Document 2018-12608

{107.00)
{107.00)
{151.00)
{104.00)

423.00
423.00
¢.00

223.00
(223.00)
200.00
(200.00)

21.00
21.00
0.00

10.00
{10.00)
550
{5.50)
5.50
(5.50)

672,50
872.50
0.00

200.00
(200.00)
6.00
(6.00)
206.00
{206.00)
6.00
(6.00)
6.00
(6.00)
206.00
{206.00)
6.00
{6.00)
5.50
(5.50)
5.50
(5.50)
5.50
(5.50)
5.50
(5.50)
3.50
(3.50)
5.50
{5.50)
550
{5.50)

200.00
200.00

81197
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05/05/2010
05/05/2010

05/05/2010
05/05/2010

04/16/2010
04/16/2010

06/28/2010
06/28/2010

08/27/2009
08/27/2008
06/10/2010
06/10/2010
06/12/2010
061972010
G7/09/2010
07/09/2010
07/19/2010
0711972010
0772112010
07/21/2010

05/05/201C
05/05/20%0

hitps:/Awwiclar kcountycourts us/Anonymous/Caseletail aspx?CasetD=6680533

Balance Due as of 04/02/2018

Transaction Assessment

Efite Payment Receipt # 2010-14676-CCCLK

Counter Defendant Buchele Inc
Total Financial Assessment

Total Payments and Credits
Balance Due as of 04/02/2018

Transaction Assessment

Efile Payment Receipt # 2010-14664-CCCLK

Counter Defendant Fast Glass Inc
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment

Efile Payment Receipt # 2010-10842-CCCLK

Counter Defendant Fast Glass Inc
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/20138

Transaction Assessment

Efile Payment Receipt # 2010-25545-CCCLK

Counter Defendant Ferguson Fire and Fabrication Inc
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment
Payment (Window )
Transaction Assessmenti

Receipt # 2009-49806-FAM

Efile Payment Receipt # 2010-22459-CCCLK
Transaction Assessment :

Efile Payment Receipt # 2010-23989-CCCLK
Transaction Assessment

Efile Payment Receipt # 2010-28328-CCCLK
Transaction Assessment

Efile Payment Receipt # 2010-30913-CCCLK
Transaction Assessment

Efile Payment Receipt # 2010-31698-CCCLK

Counter Defendant HD Supply Waterw crks LP
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment

Efile Payment Receipt # 2010-14693-CCCLK

Counter Defendant Heinaman Contract Giazing
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

https /Awaclar kcountycourts us/Anorymous/C aseDetail aspx?C aselD=6680533

Bruin Painting Corporation

Buchele Inc

Fast Glass Inc

Rucraft Law Office

Ferguson Fire and Fabrication
Ferguson Fire and Fabrication
Ferguson Fire and Fahrication
Ferguson Fire and Fabrication

Ferguson Fire and Fabrication

HD Supply Waterw orks LP

0.00

200.00
(200.00)

200,00
200.00
0.00

200,00
(200.00)

200.00
200.00
0.00

200,00
{200.00)

200.00
200.00
0.00

200.00
(200.00)

657.00
857.00
0.00

223.00
(223.00}
206.00
{206.00}
6.00
(6.00)
206.00
(206.00)
5.00
(6.00)
10.00
{10.00)

200.00
200.00
0.00

200.00
(200.00)

200.00
200.00
0.00
0083
82/97
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05{05/2010
05/06/2010

06/10/2010
06/10/2010

05/07/2010
05/07/201C

05/12/2010
05122010
0719/2010
C7/18/2010

05/14/2010
05/14/2010
06/26/2010
06/26/2010
01/02/2012
01/08/2012
011712012
o1/t7/2012
03/21/2012
03/21/2012
06/12/2012
06/12/20%2

08/04/2017
08/04/2017

https: fAvweclarkcountycourts. us/Anonymous/CaseD etail aspx?C asalD=6680533

Transaction Assessment

Efile Payment Receipt # 2010-14688-CCCLK

Counter Defendant Insulpro Projects Inc
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessiment

Efile Payment Receipt # 2010-22463-CCCLK

Counter Defendant Patent Construction Systems
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment

Efile Payment Receipt # 2010-15387-CCCLK

Counter Defendant Renaissance Pools & Spas Inc
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment

Efile Payment Receipt # 2010-16126-CCCLK
Transaction Assessment
Efile Payment Receipt # 2010-30910-CCCLK

Counter Defendant Selectbuild Nevada Inc
Total Financial Assessment

Total Payments and Credits

Batance Due as of 04/02/2018

Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessmeant
Efile Payment

Receipt # 2010-16711-CCCLK
Receipi # 2010-25454-CCCLK
Receipt # 2012-02855-CCCLK
Recelpt # 2012-06163-CCCLK
Receipt # 2012-37097-CCCLK

Receipt # 2012-74173-CCCLK

Counter Defendant Steel Structures Inc
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment

Efile Payment Receipt # 2017-62463-CCCLK

Counter Defendant WRG Design Inc
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

httos:iwww.clarkzountycour s us/Ancnymous/C aseD stait.as pX?CaselD=06680533

Heinaman Confract Glazing

Insulpro Projects Ihc

Patent Construction Systems

Renaissance Poois & Spas inc

Renaissance Pools & Spas Inc

Selectbuild Nevada Inc
Selectbuild Nevada Inc
Selectbuild Nevada Inc
Selectbuild Nevada Inc
Selectbuild Nevada inc

Selectbuild Nevada Inc

Stee| Structures Inc

0084

200,00
(200.00)

210.00
210,00
6.00

210.00
{210.00)

200.00
200.00
0.00

200.00
{200.00)

400.00
400,00
0.00

200.00
(200.00)

200,00
(200.00)

422.00
422.00
0.00

200,00
(200.00)
200.00
£200.00)
5.50
(5.50)
5.50
(5.50)
5.50
(5.50)
5.90
(5.50)

200.00
200.00
0.00

200.00
{200.00)

200.00
200.00
0.00

B3/97



4/2/2018

05/06/2010
05/06/2010

05/28/2010
05/28/2010
07/23/2010
07/23/2010
06/01/2016
06/01/2016
08/02/2017
08/02/2017
08/04/2017
08/04/2017
08/05/2017
0B/09/2017

05/04/2009
05/04/2009
07/29/2009
08/04/2009
05/24/2013
05/24/2013
05/24/2013

08/25/2009
08/25/2009
05/07/2010
08/07/2010
05/14/2010
06/14/2010
05/14/2010
06/14/2010
05/14/2010
05/14/2010
05/14/2010
05/14/2010
05/14/2010
06/14/2010
05/14/2010
05/14/2010
05/14/2010
05/14/20%0
05/14/20%0
05/14/2010
05/14/2010
05/14/2010
05/14/201C
05/14/2010
05/14/12010
05/14/2010
05/18/2010

hites:/Awwwclarkcountycourts, us/Ancnymous/C aseDetail aspx?CaselD=6680533

Transaction Assessment
Efile Payment

hitps://www.clarkcountycourts.us/Anonymous/Caseletail. aspx?CaselD = 6680533

Receipt # 2010-14941-CCCLK

Counter Defendant Zitting Brothers Construction Inc

Total Financial Assessment
Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment

Receipt # 2010-19998-CCCLK
Receipt_# 2010-325673-CCCLK
Receipt # 2016-52498-CCCLK
Receipt # 2017-61635-CCCLK
Receipt # 2017-62282-CCCLK

Receipt # 2017-63393-CCCLK

Defendant Gemstone Development West Ing

Total Financial Assessment
Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment
Payment {Window }
Transaction Assessment
Efile Payment
Transaction Assessment
Transaction Assessment
Payment {Window )

Receipt # 2009-18685-FAM

Receipt # 2009-03738-CCCLK

Receipt # 2013-63938-CCCLK

Defendant Scott Financial Corporation

Total Financial Assessment
Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment
Efile Payment
Transaction Assessment
Efile Paymant
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efife Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efite Payment
Transaction Assessmeant
Efile Paymant
Transaction Assessment

Receipt # 2009-49342-FAM

Receipt # 2010-15307-CCCLK
Receipt # 2010-16819-CCCLK
Receipt # 2010-16820-CCCLK
Receipt # 2010-16821-CCCLK
Receipt # 2010-16823-CCCLK
Receipt # 2010-16825-CCCLLK
Receipt # 2010-16827-CCCLK
Receipt # 2010-16828-CCCLK
Receipt # 2010-16830-CCCLK
Receipt # 2010-16832-CCCLK
Receipt # 2010-16833-CCCLK

Receipt # 2010-16835-CCCLK

WRG Design Inc

Zitting Brothers Construction
Zitting Brothers Construction
Zitting Brothers Construction Inc
Zitting Brothers Construction inc
Zitting Brothers Construction hc

Zitting Brothers Construction Inc

Bow ler dixon & Twitchell LLP

HOLLAND & HART, LLP

Aimerican Legal Investigation

How ard, Meier & Fine

Scotif Financial Corporation
Scett Financial Corporation
Scatt Financial Corporation
Sceolt Financial Corporation
Scett Financial Carporation
Scott Financial Carporaticn
Scelt Financial Corporation
Scolt Financial Corporation
Scott Financial Carporation
Scett Financial Corporation
Scott Financial Corporation

Scott Financial Corporation

0085

200.00
(209.00)

1,200.00
1,200.00
¢.00

200.00
(260.00)
200.00
(260.00)
200.60
(200.00)
200.00
(200.00)
200.00
(260.00)
200.00
(260.00)

222.00
222.00
0.00

9.00
(9.00)
203.00
(203.00)
5.00
5.00
£10.00)

1,021.50
1,021.50
0.00

223.00
(223.00)
10.00
{10.00)
10.00
{10.00)
10,00
{10.00)
10.00
{10.00)
10.00
{10.00)
10.00
{40.00)
10,00
{40.00)
10.00
{10.00)
10.00
{10.00)
10.00
(10.00)
10.00
{40.00)
10.00
{40.00)
10.00

84/97



4/2/2018

05/18/2010
05/18/2010
05/18/2010
06/10/2010
06/10/2010
06/12/2010
06/12/2010
08/12/2010
06/12/2010
06/12/2010
06/12/2010
06/12/2010
06/12/12010
08/16/2010
06/16/2010
06/17/2010
06/17/2010
06/23/2010
06/23/2010
06/25/2010
06/25/2010
06/30/201C
06/30/2010
06/30/2010
06/30/2010
06/30/2010
06/30/2010
07/09/2010
07/06/2010
07/19/2010
07/19/201C
07222070
07/2212010
09/04/2010
08/04/2010
10/02/2010
10/02/2010
10/05/2010
10/05/2010
1211572010
12/16/2010
12117/2010
1217/2010
11/07/2011
11/07/2011
11/08/2011
11/08/2011
11/09/2011
11/09/2011
1211372011
12/13/2011
12/13/2011
12/13/2011
1211572011
12/15/2011
01/13/2012
0111312012
011198/2012
01/19/2012
02M15/2012
0211672012
03/06/2012
03/06/2012
03/16/2012
03/16/2012
03/16/2042
03/16/2012
03/20/2012
03/20/2012
0510712012
05/07/2012
05/08/2012

https:/fwwwclarkcountyceuris.us/Anonymous/C aseDetail .as pxX?CaselD=6680533

Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessmeant
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efite Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment

Transaction Assessment

Efile Paymeant
Transaction Assessment
Efile Payment
Transaction Assessment
Efite Payment
Transaction Assessment
Eftle Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efite Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efite Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Elfile Payment
Transaction Assessment
Eflle Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment

https:#wwawv.clarkcountycourts us/Anonymous/CaseD etail. aspx?CaselD=6680533

Receipt # 2010-17318-CCCLK
Receipt # 2010-17321-CCCLK
Receipt # 2010-22473-CCOLK
Receipt # 2010-22859-CCCLK
Receipt # 2010-22893-CCCLK
Receipt # 2010-22895-CCCLK
Receipt # 2010-22811-CCCLK
Receipt # 2010-23410-CCCLK
Receipt # 2010-23804-CCOLK
Receipt # 2010-24810-CCCLK
Receipt # 2010-25260-CCCLK
Receipt # 2010-25906-CCCLK
Receipt # 2010-25907-CCCLK
Receipt # 2010-25908-CCCLK
Receipt # 2010-28546-CCCLK
Receipt # 2010-30810-CCCLK
Receipt # 2010-31987-CCCLK
Receipt # 2010-44313-CCOLK
Receipt # 2010-51382-CCCLK
Receipt # 2010-51919-CCCLK
Recelpt # 2010-70226-CCCLK
Receipt # 2010-70634-CCCI_.K
Receipt # 2011-126523-CCCLK
Receipt # 2011-127208-CCCLK
Receipt # 2011-127436-CCCLK
Receipt # 2011-141761-CCCLK
Receipt # 2011-142197-CCCLK
Receipt # 2011-142818-CCCLK
Receipt # 2012-05434-CCCLK
Receipt ¥ 20‘12-07902-CC¢LK
Receipt # 2012-21516-CCCLK
Receipt # 2012-25995-CCCLK
Receipt # 2012-34488-CCOCLK
Receipt # 2012-34853-CCCLK
Receipt # 2012-36471-CCCLK

Receipt # 2012-59115-CCCLK

Scott Financial Corporation
Scott Financial Corporation
Scolt Financial Corporation
Scott Financial Corporation
Scott Financial Corporation
Scott Financial Corporation
Scolt Financial Cerporation
Scott Financial Corporation
Scott Financial Corporation
Scolt Financial Corporation
Scoft Financial Corporation
Scott Finanéial Corporation
Scott Financial Corporation
Scatt Financial Carporation
Scott Financial Corporation
Scott Financial Cerporation
Scott Financial Corporation
Scott Financial Corporation
Scott Financial Corporation
Scott Financial Corporation
Scott Financial Corporation
Scott Financial Corporation
Scoft Financial Corporation
Scett Financial Corporation
Scott Financial Corporation
Scott Financial Carporation
Scolt Financial Corperation
Scott Financial Corporation
Scott Financial Corporation
Scott Financial Carporation
Scoftt Financial Corperation
Scott Financial Corporation
Scott Financial Corporation
Scott Financial Corporation
Scott Financial Corporation

Scott Financial Corporation

0086

{10.00)
10.00
(16.00)
210,00
(210.00)
10.00
{10.00)
10.00
£10.00)
10.00
{£0.00)
10.00
(10.00)
10.00
{10.00}
10.00
{10.00)
6.00
(6.00)
6.00
{6.00)
10.00
(10.00)
10.00
{10.00)
10.00
{10.00)
10,00
{40.00)
10.00
(10.00)
10.00
{10.00)
10.00
{10.00)
5.50
{5.50)
550
{5.50)
5.50
(5.50)
550
(5.50)
5.50
(5.50)
5.50
{5.50)
5.50
(5.50)
5.50
(5.50)
5.50
(5.50)
5.50
{5.50)
5.50
(5.50)
5.50
(5.50)
5.50
(5.50)
5.50
(5.50)
550
(5.50)
5.50
(5.50)
5.50
(5.50)
5.50
(5.50)
5,50

85/97



4/2/2018

05/08/2012
05/30/2012
05/30/2012
05/31/2012
0573172012
05/31/2012
05/31/2012
05/31/2012
0573172012
05i31/2012
05/31/2012
06/01/2012
06/01/2012
06/27/2012
06/27/2012
06/28/2012
06/28/2012
07/03/2012
07/03/2012
08/10/2012
08/10/2012
08/13/2012
08/13/2012
1043072012
1013042012
01/24/2013
01/24/2013
01/28/2013
01/28/2013
01/29/2013
01/29/2013
01/30/2013
01£30/2013
01/30/2013
01/30/2013
01/31/2013
1/31/2013
01/31/2013
01/31/2013
01/31/2013
01/31/2013
01/31/2013
04/31/2013
02/08/2013
02/06/2013
02/06/2013
02/06/2013
02/08/2013
02/06/2013
02/08/2013
02/08/2013
02/11/2013
02/11/2013
02/12/2013
02M12/2013
021212013
6212/2013
02/12/2013
02/12/2013
02/12/2013
021212013
02/13/2013
02/13/2013
02/13/2013
02/13/2013
02/14/2013
02/14/2013
02/14/2013
0211472013
02/14/2013
02/14/2013
02/15/2013

https:fAsmw,clarkcauntycourts, us/Anonymous/C aseD etail as p?C aselD=8680533

Efile Paymnent
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Paymeant
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efite Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
TFransaction Assessment
Efile Payment
Transaction Assessment
Efile Paymeant
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Paymeant
Transaction Assessmant
Efile Payment
Transaction Assessment
Efite Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaclion Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment

https:/Awww.clarkcountycourts. us/Anonymous/CaseDetail aspx?Casel D=6680533

Receipt # 2012-59775-CCCLK
Receipt # 2012-68537-CCCLK
Receipt # 2012-69160-CCCLK
Receipt # 2012-89162-CCCLK
Receipt # 2012-69166-CCCLK
Receipt # 2012-68170-CCCLK
Receipt # 2012-69593-CCCLK
Receipt # 2012-81300-CCCLK
Receipt # 2012-81993-CCCLK
Receipt # 2012-84038-CCCLK
Receipt # 2012-100979-CCCLK
Receipt # 2012-101532-CCCLK
Receipt # 2012-134288-CCCLK
Receipt # 2013-08310-CCCLK
Receipt # 2013-11007-CCCLK
Receipt # 2013-12083-CCCLK
Receipt # 2013-12129-CCCLK
Receipt # 2013-12139-CCCLK
Recelpt # 2013-12849-CCCLK
Receipt # 2013-12875-CCCLK
Receipt # 2013-13012-CCCLK
Receipt # 2013-13362-CCCLK
Receipt # 2013-15285-CCCLK
Receipt # 201-3-15525-CCCLK
Receipt # 2013-15806-CCCLK
Receipt # 2013-16833-CCCLK
Receipt # 2013-17163-CCCLK
Receipt # 2013-18186-CCCLK
Receipt # 2013-18189-CCCLK
Receipt # 2013-18191-CCCLK
Receipt # 2013-18198-CCCLK
Receipt # 2013-18667-CCCLK
Receipt # 2013-18866-CCCLK

Recelpt # 2013-18195-CCCLK

. Receipt # 2013-16197-CCCLK

Receipt # 2013-19201-CCCLK

Scott Financial Corporation
Scott Financial Corporation
Scott Financial Corporation
Scott Financial Cosporation
Scott Financial Corporation
Scott Financial Corporation
Scott Financial Corporation
Scott Financial Corporation
Scott Financial Corporation
Scott Financial Corporation
Scott Financial Corporation
Scott Financial Corporation
Scott Financial Corporation
Scoti Financial Corporation
Scott Financial Corporation
Scolt Financial Corporation
Scott Financial Corporation
Scotlt Financial Corporation
Scott Financial Corporation
Scolt Financial Corporation
Scott Financial Corporation
Scott Financial Carporation
Scelt Financial Corporation
Scoti Financial Corperation
Scott Financial Corperation
Scolt Financial Corperation
Scott Financial Corporation
Scott Financial Corporation
Scott Financial Corporation
Scott Financial Corporation
Scott Financiat Corporation
Scott Financiat Corporation
Scolt Financial Cerporation
Scott Financial Corporation
Scott Financial Corporation

Scott Financial Corporation

0087

{5.50)
3.50
{3.50)
350
{3.50)
3.50
{3.50)
3.50
{3.50)
3.50
{3.50)
3.50
{3.50)
550
{5.50)
5.50
{5.50)
3.50
{3.50)
5.50
i5.50)
5.50
(5.50)
3.50
(3.50)
3.50
(3.50)
3.50
(3.50)
3,50
(3.50)
3.50
(3.50)
3.50
(3.50)
3.50
(3.50)
3.50
(3.50)
5.50
(5.50)
5.50
(5.50)
3.50
(3.50
3.50
(3.50)
5.50
(5.50)
3.50
(3.50)
5.50
{5.50)
3.50
(3.50)
3.50
{3.50)
3.50
(3.50)
3.50
(3.50)
3.50
(3.50)
3.50
{3.50)
3.50
{3.50)
3.50
{3.50)
3.50
{3.50)
3.50

86/97



4272018

02/15/2013
02/15/2013
02/15/2013
0211512013
02/15/2013
02/15/2013
02/15/2013
02/15/2013
02/15/2013
02/15/2013
02/15/2013

02/25/2013 |

02/25/2013
02/27/2013
02/27/2013
Q42612013
04/26/2013
04/30/2013
Q473012013
05/02/2013
05/02/2013
05/20/2013
05/20/2013
05/24/2013
05/24/2013
05/24/2013
05/24/2013
06/13/2013
061372013
06/23/2014
06/23/2014

10/09/2009
10/16/2009

05/06/2010
05/06/2010
08/02/2017
08/02/2017

05/19/2010
051972010

06/10/2010

Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Paymant
Transaction Assessment
Efile Paymeant
TFransaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
TFransaction Assessment
Efile Payment
Transaction Assessment
Efile Paymant
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Payment (Window )
Transaction Assessment

hitps:/iwww.clarkoountycourts. us/Anonymous/Casebelail .aspx?C aselD=6680533

Receipt # 2013-19776-CCCLK
Receipt # 2013-19781-CCCLK
Receipt # 2013-19784-CCCLK
Receipt # 2013-19786-CCOLK
Receipt # 2013-19796-CCOLK
Regeipt # 2013-19800-CCCLK
Receipt # 2013-23282-CCCLK
Receipt # 2013-24000-CCCLK
Raeceipt # 2013-51562-CCCLK
Receipt # 2013-53288-CCCLK
Receipt # 2013-54107-CCCLK
Receipt # 2013-61335-CCOLK

Receipt # 2013-63900-CCCLK

Receipt # 2013-64034-CCCLK .

Efile Payment Receipt # 2013-72015-CCCLK
Transaction Assessment .
Efile Payment Receipt # 2014-71775-CCCLK

Defendant Scoit, Bradiey J
Total Financial Assessment
Total Payments and Credits
Balance Due as of 04/02/2018

Transaction Assessment

Efile Payment Recelpt # 2009-62487-FAM

Daing Business As Helix Electric
Total Financial Assessment

Total Payments and Credits
Balance Due as of 04/02/2818

Transaction Assessment

Efile Payment Receipt # 2010-14944-CCCLK
Transaction Assessment
Efile Payment Receipt # 2017-61853-CCCLK

Interpleader Hydrepressure Cieaning Inc
Total Financlal Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment

Efite Payment Receipt # 2010-17677-CCCLK

Intervenor Cell Crete Fireproofing Of NV Inc
Total Financial Assessment

Total Payments and Credits

Balance Due as of D4/02/2018

Transaction Assessment

hitps:/Awwclarkcauntycourts usfAnonymous/CaseD etail . aspx?C aselD=6680533

Scelt Financial Corporation
Scett Financial Corporation
Scott Financial Corporation
Scolt Financial Corporation
Scett Financial Corporaticn
Scott Financial Corpotation
Scott Financial Corporation
Scott Financial Corporation
Scott Financial Corporation
Scott Financial Corporation
Scott Financial Carporation
Scott Financial Corporaticn
Scott Financial Corporation
American Legal lhvestigation
Scott Financial Carporation

Scott Financial Corporation

KEMP JONES & COULTHARD

Helix Bectric

Helix Hectric

Hydropressure Cleaning Inc

(3.50)
3.50
(3.50)
3.50
(3.50)
3.50
(3.50)
3.50
(3.50)
3.50
(3.50)
5.50
(5.50)
5,50
(5.50)
3.50
(3.50)
3.50
(3.50)
3.50
(3.50)
3.50
(3.50)
3.50
(3.50)
5.00
(5.00)
5.50
(5.50)
3.50
(3.50)

1,483.00
1,483.00
0.00

1,483.00
{1,483.00)

400.00
400.00
6.00

200.00
(200.00)
200.00
{260.00)

200.00
200.00
0.00

200.00
(200.00)

409.00
400.00
0.00

0088 200.00
87/97



4122018

06/10/2010
06/28/2010
06/28/2010

08/31/2002
08/31/2008
05/18/2010
05/19/2010

07/06/2010
07/06/2010
08/08/2010
08/09/2010

05/07/2010
05/07/2010

07/22/2008
07/22/2009

05/05/2010
05/05/2010
06/24/2010
06/24/201C
071122010
0771272010
07/12/2010
07/12/2010
08/04/2010
08/04/2010
02/04/2011
02/04/2011
02/04/2011
02/04/2011
04/26/2011
04/26/2011
04/27/2011

hitpsAwwwiclarkcountycourts. us/Anonymous/CaseDetail aspx?CaselD=6680533

Efile Payment Receipt # 2010-22472-CCCLK
Transaction Assessmeant
Efile Payment Receipt # 2010-25577-CCCLK

Intervenor Custom Select Billing Inc
Total Fihancial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment

Payment (Window ) Receipt # 2009-50877-FAM
Transaction Assessment
Efile Payment Receipt # 2010-17668-CCCLK

Intervenor E & E Fire Protectiong LLL.C
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment

Efile Payment Receipt # 2010-26937-CCCLK
Transaction Assessment
Efile Payment Receipt # 2010-36884-CCCLK

Intervenor EZA PC

Total Financial Assessment
Total Payments and Credits
Balance Due as of 04/02/2018

Transaction Assessment
Efile Payment Receipt # 2010-15390-CCCLK

Intervenor Granite Construction Company
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment
Payment (Window ) Receipt # 2008-40516-FAM

Intervenor hsulpro Projects Inc
Total Financial Assessment

Total Payments and Credits
Balance Due as of 04/02/2018

Transaction Assessment
Efile Payment Recelpt # 2010-14806-CCCLK
Transaction Assessment
Efile Payment Receipt # 2010-24920-CCCLK
Transaction Assessment
Efile Payment Receipt # 2010-28942-CCCLK
Transaction Assessment
Efile Payment Receipt # 2010-28945.CCCLK
Transaction Assessment
Efile Payment . Receipt # 2010-35798-CCCLK
Transaction Assessment
Efile Payment Receipt # 2011-10033-CCCLK
Transaction Assessment
Efile Paymeant Receipt # 2011-10035-CCCLK
Transaction Assessment
Efile Payment Recelpt # 2011-41856-CCCLK
Transaction Assessment

hitps:/Awww.clarkcountycourts.us/Ancnymous/C aseD etail .aspx?CaselD=6680533

Cell Crete Fireproofing OF NV

Cell Crete Fireproofing Of NV

How ard & How ard Attorneys PLLC

Custom Select Billing Inc

E & E Fire Protectiong LLC

E & E Fire Protectiong LLC

EZAPC

Watt, Tieder, Hoffar & Fitzger

Insulpro Projects Inc
Insuipre Frojects inc
Insulpro Projects Inc
Insulpro Projects Inc
Insulpro Projects Inc
insulpro Projects Inc
Insulpro Projects Inc

Insulpro Projects Inc

0089

(200.00)
200.00
{200.00}

1,683.00
1.683.00
0.00

1,483.00
(4,483.00)
200.00
(200.00)

400.00
400.00
0.00 -

200.00
{200.00)
200.00
{200.00)

200.00
200.00
0.00

200.00
(200.00)

203.00
203.00
0.00

203.00
(203.00)

276.50
276.50
0.00

6.00
(6.00)
210.00
{210.00)
10.00
{10.00)
10.00
{10.00)
10.00
{10.00)
3.50
(3.50)
3.50
{3.50)
350
(3.50)
5.50

88/97



4/2/2018

044272011
06/29/2011
06/29/2011
1107720114
11/07/2011
01/04/2012
01/04/2012

08/09/2017
08/08/2017
08/09/2017
08/09/2017

02/06/2012
02/06/2012

06/04/2009
06/04/2008

04/25/2009
04/25/2009

08/08/2010
08/08/2010

02/06/2012
02/06/2012

https:Awwaclarkcountycourts . us/Ancnymous/C aseD elail. aspx?CaselD=6680533

Efile Payment Receipt # 2011-42531-CCCLK
Transaction Assessment

Efile Payment Receipt # 2011-68948-CCCLK
Transaction Assessment

Efile Payment Receipt # 2011-126780-CCCLK
Transaction Assessment

Efile Payment Receipt # 2012-00871-CCCLK

Interve nor Naticnal Wood Products, Inc.’s
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment

Efile Payment Receipt # 2017-63409-CCCLK
Transaction Assessment
Efile Payment Receipt # 2017-63414-CCCLK

Intervenor Nevada Prefab Engineers |hc
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/20138

Transaction Assessment

Efile Payment Recelpt # 2012-17150-CCCLK

Intervenor Patent Construction Systems
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment

Payment (Window ) Receipt # 2008-00657-CCCLK

Intervenor Pressure Grout Co
Total Financial Assessment
Total Payments and Credits
Balance Due as of 04/02/2018

Transaction Assessment

Payment (Mail} Receipt # 2009-15664-FAM

Intervenor Professional Doors & Miliw orks LL.C
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment

Efile Payment Receipt # 2010-36900-CCCLK

Intervenor Sfeel Structures Inc
Total Financial Assessment
Totai Payments and Credits
Balance Due as of 04/02/2018

Transaction Assessmant

Efile Payment Receipt # 2012-17149-CCCLK

hitps:/fwvacclarkcountycourts. us/Anonymous/C aseDetail aspx?C aselD= 6680533

Insulpro Projects Inc
Insulpro Projects Inc
Insulpro Projects inc

Insulpro Projects inc

MNational Wood Products, Inc.'s .

National Wood Products, inc.'s

Nevada Prefab Engineers. Inc

Law Offices of Donald H Willia

Bow ler Dixon & Twitchell LLp

Professional Doors & Millw orks

Steel Structures Inc

0090

(5.50)
3.50
(3.50)
5.50
(5.50)
5.50
(5.50)

1,683.00
1,683.00
0.00

1,483.00
(1,483.00)
200.00
(200.00)

200.00
200.00
0.00

- 200.00
(200.00)

104.00
104.00
0.00

104.00
(104.00)

104.00
104.00
0.00

104.00
£104.00)

200.00
200.00
0.00

200.00
(200.00)

200.00
200.00
6.00

200.00
(200.00)

89/97



4/2/2018

08/04/2017
08/04/12017

06/10/2010
0610/2010

05/05/2010
05/05/2010

07/17/2009
07/17/2009
0741712009
07/17/2009

08/17/2009
08/17/2008

08/18/2009

08/18/2009 |

12/18/2011
12/19/201%

hitips /Aww.clarkcountycourts.us/Anonymous/CaseDetail .aspx?C aselD=6680533

Intervenor Steel Structures Inc
Total Financial Assessment
Totai Payments and Credits
Balance Due as of 04/02/2018

Transagtion Assessment
Efile Payment Receipt # 2017-62455-CCCLK

Intervenor Tri-City Dryw all inc
Total Financial Assessment
Total Payments and Credits
Balance Due as of 04/02/2018

Transaciion Assessment
Ffile Payment Receipt # 2010-22476-CCCLK

Intervenor Defendant Accuracy Glas & Mirror Company Inc
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment
Efile Payment Receipt # 2010-14667-CCCLK

intervencor Defendant APCC Construction
Total Financial Assessment

Total Paymenis and Credits

Balance Due as of 04/02/2018

Efile Payment Receipt # 2008-39174-FAM
Efile Payment Receipt # 2008-39175-FAM
Efile Payment Receipt # 2008-39176-FAM
Efile Payment Receipt # 2008-39177-FAM

Intervenor Defe ndant Camco Pacific Construction Go Inc
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment
Efile Payment Receipt # 2008-55230-FAM

Intervenor Defendant Club Vista Financial Services LLC
Jotal Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment
Payment (Window ) Receipt # 2009-47258-FAM

Intervenor Defendant Edelsiein, Alex
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment
Efile Payment Receipt # 2011-143789-CCCLK

hitps:/Awwwv.clarkcountycourts. us/Ancnymous/C aseD etail aspx?CaselD=6680533

Steel Structures Inc

Tri-City Dryw all Inc

Accuracy Glas & Mirror Company

R. Scott Rasmussen, PC

R. Scott Rasmussen

How ard & How ard
How ard & How ard

WOODBURY MORRIS & BROWN

Albright Stoddard Warnick & Al

Edelstein, Alex

200.00
200.00
0.00

200.00
(200.00)

200.00
200.0G
0.00

200,00
(200.00)

200,00
200.00
0.00

200.00
(200.00)

0.00
0.00
0.00

(203.00)
(203.00}
(203.00)
{203.00}

223.00
223.00
0.00

22300
{223.60)

1,483.00
1,483.00
0.00

1,483.00
(1,483.00)

1,483.00
1,483.00
0.00

1,483.00
(1,483.00)

0091
80/87



4122018 htps /el arkcountycourts. usfAnonymous/CaseDetall .aspx?CaselD=6680533

tntervenor Defendant Fidelily & Deposit Company Of Maryland
Total Financial Assessment

Total Payments and Credils

Balance Due as of 04/02/20%8

09/41/2008 | Transaction Assessment
08/11/2008 | Payment (Window ) Receipt # 2008-05047-CCCLK

Intervenor Defendant Fidelity & Deposit Company Of Maryiand
Totat Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

09/11/2009 | Transaction Assessment
08/11/2008 | Payment {Window } Receipt # 2008-05060-CCCLK

intervenor Defendant Jeff Heit Plumbing Co LLC
Total Financial Assessment

Total Payments and Credils

Balance Due as of 04/02/2018

08/10/2009 | Transaction Assessmemnt
08/10/2008 | Payment (Window ) Receipt # 2009-45248-FAM

Intervenor Defendant Old Republic Surety
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

08/10/2009 | Transaction Assessment
08/10/2009 1 Payment {Window ) Recelpt # 2008-45221-FAM

Intervenor Defendant Scott Financial Corporation
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

07/07/2010 | Transaction Assessment
07/07/20107 Efile Payment Receipt # 2010-27258-CCCLK

Intervenor Defendant Scott Financiai Corporation
Total Financiai Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

06/04/2015 | Transaction Assessment
06/04/2045 | Payment (Window ) Receipt # 2015-58504-CCCLK

Intervenor Defendant Tharaldson Motels ! Inc
Total Financial Assessment

Total Payments ang Credits

Balance Due as of 04/02/2018

08/18/2009 Transaction Assessment
08/18/2008 | Payment (Window ) Receipt # 2009-47258-FAM

Intervenor Plaintiff Ahern Rental Inc
Total Financiai Assessment

hittps Jwa.clarkcountysourts us/Anonymous/C aseD etall aspx?CaselD= 66805633

Weodbury Morris and Brown LTD

Woodbury morris and Brow n Ltd

Keith E Gregory & Associates

Keith E Gregory & Associates

Scelt Financial Corporation

Brow nstein Hyatt Farber Schrec

Albright Stoddard Warnick & Al

0092

223.00
223.00
0.00

223.00
(223.00)

223.00
223.00
0.08

223.00
(223.00)

223.00
223.00
6.00

223.00
{223.00)

30.00
30.00
0.00

30.00
{30.00)

10.00
10.00
0.00

10.00
(10.00)

25,00
25.00
0.00

25.00
{25.00)

30,00
30.00
0.00

30.00
(30.00)

400.00
g1/97



47212018

02/26/2010
02/26/2010
06/10/2010
06/10/2010

05/14/2010
05/14/2010
05/14/2010
05/14/2610
06/21/2010
06/21/2010
06/24/2010
06/24/2010

04/13/2010
0411372010
05/05/2010
05/05/2010

05/06/2010
05/06/2010
06/21/2010
06/21/201C

Q6/24/2009
06/24/2009
06/24/2009
06/24/2009

04/13/2010
04/13/2010
05/05/2010
05/05/2010

hitps:/iwclarkcountycourts.us/Anonymous/C aseDetail .aspx?CaselD=6680533

Totat Payments and Credits
Balance Due as of 04/02/2018

Transaction Assessment

Efile Payment Receipt # 2010-03457.CCCLK
Transaction Assessment
Efile Payment Receipt # 2010-22465-CCCLK

Intervenor Plaintiff Arch Aluminum And Glass Co
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment

Efile Payment Receipt # 2010-16658-CCCLK
Transaction Assessment
Efile Payment Receipt # 2010-16673-CCCLK
Transaction Assessment
Efile Payment Receipt # 2010-24359-CCCLK
Transaction Assessment
Efile Payment Receipt # 2010-24918-CCCLK

Intervenor Plaintiff Cactus Rose Construction Inc
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessmeant

Efile Payment Receipt # 2010-10164-CCCLK
Transaction Assessment
Efile Payment Receipt # 2010-14684-CCCLK

Intervenor Plaintiff Harsco Corporation
Total Financial Assessment

Total Paymenis and Credils

Balance Due as of 04/02/2018

Transaction Assessment

Efile Payment Receipt # 2010-14982-CCCLK
Transaction Assessment
Efile Payment Receipt # 2010-24397-CCCLK

Intervenor Plaintiff Inguipco
Total Financial Assessment
Total Payments and Credits
Balance Due as of 04/02/2018

Transaction Assessment
Payment (Window )
Transaction Assessment
Payment (Window }

Recelpt # 2009-32184-FAM

Receipt # 2009-32185-FAM

Intervenor Plaintiff interstate Plumbing & Air Conditioning Inc
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment

Efile Payment Receipt # 2010-10163-CCCLK
Transaction Assessment
Efile Payment Receipt # 2010-14657-CCCLK

https:/Amwclarkcountycourts. us/Anonymous/C aseDetail aspx?CaselD=6580533

400,00
0.00

200.00
Ahern Rental Inc (200.00)
200.00
Ahern Rental Inc (200.00)

800.0C
800.00
0.00

20000
Arch Aluminum And Glass Co (200.00)
200.0C
Arch Aluminum And Giass Co {200.00)
200.00
Arch Aluminum And Giass Co (200.00)
200.00
Arch Aluminum And Glass Co (200.00}

1,683,00
1,683.00
0.00

1,483.00

(1.483.00}

200.00

Cactus Rose Constructicn Inc (200.00)

400.00
400.00
0.00

200.00
Harsco Cerparation {200.00)
200.00
Harsco Corporation (2C0.00)

107.00
407.00
0.00

104.00

Pezzillo and Robinson (104.00)
3.06

Pezzille and Robinson {3.00)

1,683.00
1,683.00
0,00

1,483.00

{1,483.00)

200.00

Interstate Plumbing & Air Cond (200.00)

0093
92/07



4/2/2018

06/15/2008
06/15/2008
06/15/2009
06/15/2008
06/15/2009
06/10/2010
06/10/2010
06/28/2010
06/28/2010

07/09/2009
07/09/2008
07/09/2009
07/09/2009
07/06/2010
07/06/2010

05/29/2009
05/25/2009

04/26/2010
04/26/201C
05/05/2010
05/05/2010

04/14/2010
04/14/2010

04/26/2010
04/26/2010

https:/iwwwi clarkcountycourts. us/Anonymous/CaseDetall. aspx?CaselD= 6680533

Intervenor Plaintiff Las Vegas Fipeline LL.C
Total Financial Assessment

Total Paymenis and Credits

Balance Due as of 04/02/2018

Transacticn Assessment
Transaction Assessment
Payment (Window )
Transaction Assessment
Payment (Window )
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment

Receipt # 2008-29672-FAM
Receipt # 2008-29675-FAM
Receipt # 2010-22479-CCCLK

Receipt # 2010-25558-CCCLK

Interve nor Plaintiff Northstar Concrete, inc,
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment
Payment {Window )
Transaction Assessment
Payment {Window)
Transaction Assessment
Efile Payment

Receipt # 2009-37088-FAM
Receipt # 2009-37089-FAM

Receipt # 2010-26935-CCCLK

Intervenor Plaintiff Pape Material Handling
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment

Payment (Window ) Receipt # 2009-25556-FA M

Intervenor Plaintiff S R Bray Corp
Total Financial Assessment

Total Payments and Credits
Balahce Due as of 04/02/2018

Transaction Assessment

Efile Payment Receipt # 2010-12399-CCCLK
Transaclion Assessment
Efile Payment Receipt # 2010-14687-CCCLK

Inte rve nor Plaintiff Sunstate Companies Ihc
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessmeant

Efile Paymant Recelpt # 2010-10343-CCCLK

interve nor Plaintiff SWPPP Compliance Solutions LLC
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment

Efile Payment Receipt # 2010-12464-CCCLK

hitps:/Awwacclarkcountycour ts . us/Anonymous/C aseD etail .aspx?CaselD=6680533

Gerrard and Cox a Professional
Gerrard and Cox a Professional

Las Vegas Pipseline LLC

Las Vegas Fipeline LLC

Pezzillo Robinson
Pazzillo Robinson

Northstay Concrete, Inc,

Joliey Urga Wirth Woodbury & 8

S R Bray Corp

5 R Bray Corp

Sunstate Companies Inc

SWPPP Compliance Solufions LLC

555.00
555.00
0.00

104.00
47.00
{151.00)
4.00
(4.00)
200.00
{200.00)
200.00
{200.00)

453.00
453.00
0.00

250.00
{250.00)
3.00
{3.00)
200.00
{200,00)

104.00
104.00
0.00

104.00
(104.00)

1,683.00
1,683.00
0.00

1,483,00
{1,483.00)
200.00
(200.00)

1,483.00
1,483.00
0.00

1,483.00
{1,483.00)

1,683.00
1,683.00
0.00

1,483.00
0094 (1,483.00)

93/97



422018

05/08/2010
05/08/2010

08/07/2017
0B/07/2017

07/06/2010
07/08/2010
07/06/2010
07/06/2010

06/26/2010
06/26/2010

08M2/2017
08/12/2017
08/12/2017
08/12/2017

06/30/2010
06/30/2010

01/12/2010
01/12/2010
04/01/2010
04/01/2010
04/09/2010
040912010
04/13/2010
04/13/2010

hitps:/fwww.clarkcountycourts.us/Anormymous/CaseD etail aspx?CaselD=6680533

Transaction Assessment

Efile Payment Receipt # 2010-15596-CCCLK

Other Chaper 7 Trustee

Total Financial Assessmeant
Totat Payments and Credits
Balance Due as of 04/02/2018

Transaction Assessment

Efile Payment Recelpt # 2017-62766-CCCLK

Other Graybar Electric Company
Total Financial Assessment

Total Payments and Credits
Balance Due as of 04/02/2018

Transaction Assessment

Efile Payment Receipt # 2010-26931-CCCLK
Transaction Assessment
Efile Payment Receipt # 2010-27219-CCCLK

Other HD Supply Construction Supply LP
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment

Efile Payment Receipt # 2010-25455-CCCLK

Other United Subcontractors Inc
Total Financial Assessment
Total Payments and Credits
Balance Due as of 04/02/2018

Transaction Assessment

Efile Payment Receipt # 2017-64144-CCCLK
Transaction Assessment
Efile Payment Receipt # 2017-64237-CCCLK

Other Wiss, Janney, Elstner Associates, Inc.
Total Financial Assessment

Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment

Efile Payment Receipt # 2010-25804-CCCLK

Plaintiff Apco Construction
Total Financial Assessment
Total Payments and Credits
Balance Due as of 04/02/2018

Transaction Assessment

Payment (Window ) Receipt # 2010-01898-FAM
Transaction Assessment

Efile Payment Receipt # 2010-08098-CCCLK
Transaction Assessment

Efite Payment Recelpt # 2010-02403-CCCLK
Transaction Assessment

Efile Payment Recelpt # 2010-08861.CCCLK

hitps/Avmclarkeountycourts.us/Anonymous/CaseCetall aspxX?C aselD=6680533

SWPPP Compliance Solutions LLC

Chaper 7 Trustee

Graybar Electric Company

Graybar Electric Company

HD Supply Censtruction Supply

United Subcontractors nc

United Subcaontraciors inc

Wiss, Janney, Bstner Associat

Pezzillo & Robinson
Apco Consiruction
Apco Construction

Apco Construction

200.00
(200.00)

200.00
200.00
0.60

200.00
{200.00)

400.00
400,00
6.00

200.00
(200.00)

200.00
(200.00)

200,00
200.0¢
0.00

200,00
{200.00)

400.00
400.00
0.00

200.00
(200.00)

200.00
(200.00)

200,00
200.00
0.00

200.00
(200.00)

1,536.50
1,636,50
0.00

5,00
(5.00)
.00
(6.00)
6.00
(6.00)
6.00

94/97



4/2/2018

04/13/2010
04/13/2010
041132010
04/13/2010
04/13/2010
0413/2010
04/13/2010
0471312010
04/13/2010
0411312010
04/13/2010
04/13/2010
04/13/2010
04/13/2010
04/13/2010
04/13/2010
04/13/2010
04/13/2010
04/13/2010
04/13/2010
04/13/2010
04/13/2010
04/16/2010
04/16/2010
04/16/2010
04/16/2010
04/16/2010
04/16/2010
04/16/2010
04/16/2010
04/16/2010
04/16/2010
04/16/2010
04/16/2010
04/16/2010
04/16/2010
04/16/2010
04/16/2010
04/16/2010
04/16/2010
04/16/2610
04/16/2010
04/16/2010
04/16/2010
04/16/2010
04/16/2010
04/16/2010
04/16/201C
04/16/2010
04/16/2010
04/16/2010
04/16/2010
04/16/2010
04/16/2010
04/18/2010
04/19/2010
04/40/2010
04/19/2010
04/19/2010
04/18/2010
04/19/2010
04/19/2010
04/27/2010
0412712010
04/27/2010
04/27/2010
04/28/2010
04/28/2010
04/28/2010
04/28/2010
06/22/2010
06/22/2010

https:fhmmclarkcountycourts.us/AnonwmusiCaseDetail.aspx?CaseiD= 6680533

Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaclion Assessmeni
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Paymeant
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaclion Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Trahsaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Paymant
Transaction Assessment
Efite Payment
Transaclion Assessment
Payment (Window )
Transaction Assessment
Payment (Window )
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaclion Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment '

hitps:/Awwiclar kcountycour ts. us/Ancrymous/CaseD gtail asp?CaselD=6680533

Receipt # 2010-09870-CCCLK
Receipt # 2010-08889-CCCLK
Receipt # 2010-08880-CCCLK
Recelpt # 2010-08891-CCCLK
Receipt # 2010-09934-CCCLK
Receipt # 2010-00935-CCCLK
Receipt # 2010-08936-CCCLK
Receipt # 2010-09837-CCCLK
Receipt # 2010-08938-CCCLK
Recelpt # 2010-08839-CCCLK
Receipt # 2010-09240-CCCLK
Receipt # 2010-10903-CCCLK
Receipt # 2010-10904-CCCLK
Recelpt # 2010-10905-CCCLK
Recelpt # 2010-10806-CCCLK
Receipt # 2010-10907-CCCLK
Receipt # 2010-10908-CCCLK
Receipt # 2010-10909-CCCLK
Receipt # 2010-10910-CCCLK
Recelpt # 2010-10911-CCCLK
Receipt # 2010-10912-CCCLK
Recsipt # 2010-10913-CCCLK
Receipt # 2010-10914-CCCLK
Receipt # 2010-10915-CCCLK
Receipt # 2010-1091 E-CCCLk
Receipt # 2010-22821-FAM

Receipt # 2010-22843-FAM

Receipt # 2010-11283-CCCLK
Receipt # 2010-11284-COCLK
Receipt # 2010-11285-CCCLK
Receipt # 2010-11286-CCCLK
Receipt # 2010-12554-CCCLK
Receipt # 2010-12555-CCCLK
Receipt # 2010-12870-CCCLK
Receipt # 2010-12871-CCCLK

Receipt # 2010-24659-CCCLK

Apeco Construction
Apco Construction
Apco Construction
Apco Ceonstruction
Apco Construction
Apco Construction
Apco Construction
Apco Consiruction
Apco Censtruction
Apco Construction

Apco Construction

Apco Construction

Apco Construction
Apco Construction
Apco Construction
Apco Construction
Apco Construction
Apco Consiruction
Apco Construction
Apco Construction
Apco Construction
Apco Construction
Apco Construction
Apco Construction
Apco Construction
T James Truman & Associates
T James Truman & Associates
Apco Construction
Apco Construction
Aypco Construclion
Apco Construction
Apco Construction
Apco Construction
Apco Construction
Apce Construction

Apco Construction

6.00
(6.00)
6.00
{6.00)
6.00
(6.60)
6.00
(8.00)
6.00
(6.00)
6.00
(5.00)
6.00
(6.00)
6.00
{6.00)
6.00
(5.00)
.00
{6.00)
6.00
(6.00)
8.00
(6.00)
6.00
{6.00)
6.00
(5.00)
5.00
{6.00)
6.00
(6.00)
6.00
(6.00)
6.00
(6.00}
6.00
(6.00)
6.00
{6.00)
6.00
(6.60)
8.00
(6.00)
6.00
(6.00}
6.00
(6.00)
5.00
(6.00)
12.00
{12.60)
3.00
(3.00)
6.00
(6.00)
6.00
(6.00)
6.00
(6.00)
6.00
(5.00)
8.00
£6.00)
6.00
(6.00}
10.00
{10.00)
10.00
(10.00)
200.00

000G  (200.00)
85/97



4/2/2018

07/09/2010
0710072010
08/30/2010
08/30/2010
G6/06/2012
06/06/2012
07/06/2012
07/06/2012
0711812012
07/18/2012
07/18/2012
07/18/2012
12/12/2012
12/12/2012
02/15/2013
02/15/20%3
02/15/2013
02/15/2013
02/15/2013
02/15/2013
02/15/2013
02/15/2013
02/15/2013
02/15/2013
02/15/2013
02115/2013
02/28/2013
02/28/2013
03/11/2013
03/11/2013
03/27/2013
03/27/2013
05202013
05/20/2013
05/21/2013
05/21/2013
03/18/2014
03M18/2014
04/05/2016
04/05/2016
05/09/2016
05/08/2016
06/01/2016
06/01/2016
06/07/2016
06/07/2016
06/07/2018
06/07/2016
06/07/2016
06/09/2016
06/08/2016
06/13/2016
06/43/2016
07/01/2016
07/01/2016
07/01/2016
07/01/2016
03/17/2017
03/17/2017
03/17/2017
04/10/2017
04/10/2017
056/25/2017
05/25/2017
05/26/2017
05/26/2017
06/08/2017
06/09/2017
06/20/2017
06/20/2017
06/21/2017
06/2172017

htips/hwww.clarksountycourts. us/Ancnymous/CaseDetail .aspx?CaselD=6680533

Transaction Assessment
Efile Payment
Transaction Assessment
Payment {Window )
Transaction Assessment
Payment {Window }
Transaction Assessment
Efile Payment
Transaction Assessmeant
Payment (Window )
Transaction Assessment
Payrment (Window )
Transaction Assessment
Payrment (Window )
Transaction Assessmeni
Efile Payment
Transaclion Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Paymeant
Transaction Assessment
Efile Payment
Transaction Assessment
Payment (Window )
Transaction Assessment
Payment (Window )
Transaction Assessment
Payment (Window )
Transaction Assessment
Payment (Window )
Transaction Assessmernt
Payment {(Window)
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment

Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment

Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Payment {(Window )
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment

hitps:iAvawe clarkeountycourts.us/Anonymous/C aseDetail . aspx?CaselD =6680533

Receipt # 2010-28651-CCCLK
Receipt # 2010-44107-FAM
Receipt # 2012-71258-CCCLK
Receipt # 2012-85450-CCCLK
Receipt # 2012-90177.CCCLK
Receipt # 2012-90189-CCCLK
Receipt # 2012-152184-CCCLK
Receipt # 2013-19772-CCCLK
Receipt # 2013-19774-CCCLK
Receipt # 2013-19778-CCCLK
Receipt # 2013-197¢0-CCCLK
Receipt # 2013-19782-CCCLK
Receipt # 2013-19784-CCCLK
Receipt # 2013-24798-CCCLK
Receipi # 2013-29119-CCCLK
Receipt # 2013-37341-CCCLK
Receipt # 2013-61451-CCCLK
Receipt # 2013-62135-CCCLK
Receipt # 2014-31944-CCCLK
Receipt # 2016-33556-CCCLK
Receipt # 2016-44796-CCCLK
Receipt # 2016-52382-CCCLK

Recaipt # 2016-54407-CCCLK
Receipt # 2016-54408-CCCLK

Receipt # 2016-54410-CCCLK
Receipt # 2016-55585-CCCLK
Receipt # 2016-56398-CCCLK
Receipt # 2016-63555-CCCLK
Receipt # 2016-63702-CCCLK

Receipt # 2017-25886-CCCLK
Receipt # 2017-25897-CCCLK

Receipt # 2017-33488-CCCLK
Receipt # 2017-46023-CCCLK
Receipt # 2017-46146-CCCLK
Receipt # 2017-49503-CCCLK
Recelpt # 2017-51586-COCLK

Receipt # 2017-51974-CCCLK

Apco Construction

Dixon Truman Fisher & Clifford
Dixon Truman Fisher & Clifford
Apco Construction

Peel & Brimley

Peel & Brimley

LEE MOHEN

Apco Construction

Apco Construction

Apce Construction

Apco Construction

Apco Construction

Apco Construction

Dixon Truman Fisher & Clifford
Dixon Truman Fisher & Clifford
Dixon Truman Fisher & Clifford
Meier & Fine, LLC

American Legal Investigation
Apco Construction

Apco Construction

Apco Construction

Apco Construclion

Apco Construction
Apco Construction

Apce Construction
Apco Construction
Apco Construction
Apco Construction
Apco Construction

Apco Construction
Apco Construction

Apco Construction
Apco Construction
Apco Construction
Stephen Kopolow Atlorney
Apco Construction

Apco Construction

200.00
{200.00)
3.00
(3.00)
5.00
(5.00)
3.50
(3.50)
22.00
{22.00)
33.00
{33.00)
9.00
(9.00)
3.50
(3.50)
3.50
{3.50)
3.50
{3.50)
3.50
{3.50)
3.50
{3.50)
3.50
{3.50)
20.00
(20.00)
10,00
(10.00)
40.00
(10.00)
20,00
(20.00)
10.00
(10.00)
3.50
(3.50)
3.50
(3.50)
3.50
(3.50)
3.50
(3.50)
203.50
(260.00)
(3.50)
3.50
{3.50)
3.50
(3.50)
350
{3.50)
3.50
{3.50)
3.50
(3.50)
203.50
{200.00)
(3.50)
3.50
(3.50)
3.50
(3.50)
3.50
(3.50)
0.50
{0.50)
3.50
(3.50)
3.50
(3.50)

96/97



4212018

06/2712017
06/27/2017
08/02/2017
08/02/2017
08/22/20%7
08/22/2017
08/2212017
082212017
09/21/2017
08/21/2017
08/21/20%7
08/21/2017
1013012017
10/30/2017
10/30/2017
10/30/2017
1/07/20%7
110712017
111072017
1110772017
01/11/2018
o1M11/2018
01/16/2018
01/116/2018
02/20/2018
02/20/2018

08/11/2017
08/11/2017

05/18/2016
06/28/2016

https: #www.clarkcountycourts. us/Anonymous/CaseDetail as p?CaseiD=6680533

Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transactioh Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment
Transaction Assessment
Efile Payment

https:n’m.».mclarkcountycourts.usznonymus.’CaseDeta1l.asp>(?CaselD=6680533

Receipt # 2017-53265-CCCLK
Receipt # 2017-61550-CCCLK
Receipt # 2017-66175-CCCLK
Receipt # 2017-66179-CCCLK
Receipt # 2017-73371-CCCLK
Receipt # 2017-73429-CCCLK
Receipt # 2017-82295-CCCLK
Receipt # 2017-82543-CCCLK
Receipt # 2017-84287-CCCLK
Receipt # 2017-84449-CCCLK
Receipt # 2018-02741-CCCLK
Receipt # 2018-03127-CCCLK

Receipt # 2018-12275-CCCLK

Third Party Plaintiff E & E Fire Protection LLC

Total Financial Assessment
Total Payments and Credits

Balance Due as of 04/02/2018

Transaction Assessment
Efile Payment

Receipt # 2017-63784-CCCLK

Third Party Plaintiff Insulpro Projects Inc

Total Financial Assessment
Total Payments and Credits

Balance Due as of 04/02/20138

Efile Paymeant
Transaction Assessmeant

Receipt # 2016-48150-CCCLK

Apco Construction
Apco Construction
Apco Canstruction
Apco Construction
Apco Consiruction
Anpco Construction
Apco Construction
Anpce Construction
Apco Construction
Apco Construction
Apce Construction
Apco Construction

Apco Canstruction

E & E Fire Protection LLC

Insulpro Projects Inc

0098

203.50
(203.50)
3.50
(3.50)
3.50
(3.50)
3.50
{3.50)
3.50
(3.50)
3.50
(3.50)
3.50
£3.50)
3.50
(3.50)
3.50
(3.50)
3.50
{3.50)
3.50
{3.50)
3.50
{3.50)
27.50
(27.50)

200.00
200.0¢
0.00

200.00
{200.00)

200.00
200.00
¢.00

{200.00)
200.00

97197



EXHIBIT B



Las Vegas, Nevada 89145
(702)382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Rumn Drive

k=]

10
11
12
13
14
15
16
17
13
19
20
21
22
23
24
25
26
27
28

e ~1 SN W e W N

Electronicaliy Filed
9/24/2017 8:58 AM
Steven D. Grierson

- Marquis Aurbach Coffing CLERK OF THE COU
Jack Chen Min Juan, Esq. ' (1o - L

N¢vada Bar No. 6367

Cody S. Mounteer, Esq.

Nevada Bar No, 11220

10001 Park Run Drive

Las Vegas, Nevada 89145

Telephone: (702) 382-0711

Facsimile: (702) 382-5816

jjuan(@maclaw,com

cmounteer@maclaw.com
Attorneys for APCO Construction

DISTRICT COURT
CLARK COUNTY, NEVADA
APCO CONSTRUCTION, a Nevada
corporation,
Case No.: AS571228
Plaintiff, Dept. No.: 13
VS, Consolidated with:

A3574391; A574792; A577623; A583289;
GEMSTONE DEVELOPMENT WEST, INC., A} A587168; A580889; A584730; A589195,

Nevada corporation, A395552; A597089; A592826; AS89677;
A596924; A584960,4608717; A608718 and
Defendant. A590319
AND ALL RELATED MATTERS

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that the Order Granting Plaintiff’s Motion to Dismiss was
entered in the above captioned matter on September 20, 2017, a copy of which is attached hereto.

Dated this 21st day of September, 2017.

MARQUIS AURBACH COFFING

By _/s/Jack Juan, Esq.

Jack Chen Min Juan, Esq.
Nevada State Bar No. 6367
Cody S. Mounteer, Esq,
Nevada State Bar No. 11220
10001 Park Run Drive

Las Vegas, Nevada 89145
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing NOTICE OF ENTRY OF ORDER was submitted

electronically for filing and/or service with the Eighth Judicial District Court on the 21st day of
September, 2017. Electronic service of the foregoing document shall be made in accordance
with the B-Service List as follows:'

Party: Apco Construction - Plaintiff
Rosie Wesp  rwesp@maclaw.com

Party: Camco Pacific Construction Co Ine - Intervenor Defendant
Steven L. Morris steve{@gmdlegal.com

' Party Camco Pacific Construction Co Ine - Counter Claimant

Steven L. Morris steve@gmdlegal.com

Party: Fidelity & Deposit Company Of Maryland - Intervenor Defendant
Steven L. Morris steve@gmdlegal.com

Party: Interstate Plumbing & Air Conditioning Inc - Intervenor Plaintiff
Jonathan S, Dabbieri dabbieri@sullivanhill.com

Party: Cactus Rose Constraction Inc - Intexvenor Plaintiff
Eric B. Zimbelman  ezimbelman@peelbritnley.com

Party: National Wood Products, Inc.'s - Intervenor
Richard L Tobler iltitdck@hotmail.com

Other Service Contacts

"Caleb Langsdale, Esq." .  caleb@langsdalelaw.com
"Cody Mounteer, Esq." . cmounteer@marqulsaurbach com
"Cori Mandy, Legal Secretary" . cori.mandy@procopio.com
"Donald H. Williams, Esq." dwxlhams@dhwlawlv com
"Eric Dobberstein, Esq " edobberstein@mcpalaw.com.
"Marisa L. Maskas, Esq.” . mmaskas@pezzillolloyd.com

- "Martin A. Little, Esq." . mal@juww.com
"Martin A, Little, Esq." . mal{@joww.com
6085 Joyce Heilich .  heilichj@gtlaw.com
7132 Andrea Rosehill . roschilla@gtlaw.com

Aaron D. Lancaster . alancaster@gerrard-cox.com
Agnes Wong . aw@juww.com

Amanda Armstrong . aarmstrong@peelbrimley.com
Andrea Montero .  amontero(@gordonrees.com
Andrew J. Kessler .  andrew kessler@procopio.com
Becky Pintar . bpintar@gglt.com

Benjamin D. Johnson . ben.johnson@btjd.com
Beverly Roberts . broberts@trumaniegal.com
Brad Slighting . bslighting@djplaw.com

! Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing System
consents to electronic service in accordance with NRCP 5(b)(2)(D).
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Brian Walters . bwalters@gordonrees.com
Caleb Langsdale .  Caleb@Langsdalelaw.com
Calendar . calendar@}itigationservices.com

Cheri Vandermeulen . cvandermeulen@dickinsonwright.com
Christine Spencet . cspencer@dickinsonwright.com
Christine Spencer . cspencer@mcpalaw.com
Christine Taradash . CTaradash@maazlaw.com
Cindy Simmons . csimmons@djplaw.com

CNN Cynthia Ney . neyc@gtlaw.com

Courtney Peterson .  cpeterson@maclaw.com
Cynthia Kelley . ckelley@nevadafirm.com

Dana Y. Kim . dkim@caddenfuller.com

David J. Merrill | david@djmerrillpc.com

David R. Johnson .  djohnson@watttieder.com
Debbie Holloman .  dholloman@jamsadr.com

Debbie Rosewall . dr@juww.com

Debra Hitchens . dhitchens@maazlaw.com
Depository . Depository@litigationservices.com
District filings . district@trumanlegal.com

Donna Wolfbrandt . dwolfbrandt@dickinsonwright.com
Douglas D. Gerrard . dgerrard@gerrard-cox.com

E-File Desk . EfileLasVegas@wilsonelser.com

Fric Dobberstein.  edobberstein@dickinsonwright.com
Eric Zimbelman . ezimbelman@peelbrimiey.com
Erica Bennett .¢.bennett@kempjones.com

Floyd Hale . fhale@floydhale.com

George Robinson. — grobinson@pezzillolloyd.com

Glenn F, Meier . gmeier@nevadafirm.com
Gwen Rutar Mullins . grm@h2law.com ‘
Hrustyk Nicole . Nicole. Hrustyk@wilsonelser.com

I-Che Lai.  1-Che.Lai@wilsonelser.com
IGH Bethany Rabe . rabeb@gtlaw.com
IOM Mark Ferrario . Ivlitdock@gtlaw.com
Jack Juan .  jjuan@marquisaurbach.com
Jennifer Case . jease@maclaw.com

~ Jennifer MacDonald . jmacdonald@watttieder.com

Jennifer R. Lloyd . Jlloyd@pezzillolloyd.com
Jineen DeAngelis . jdeangelis@foxrothschild.com

Jorge Ramirez . Jorge Ramirez@wilsonelser.com
Kathleen Mouris . kmorris@medonaldearano.com
Kaytlyn Bassett . kbassett@gerrard-cox.com

Kelly McGee . kom@juww.com

Kenzie Dunn . kdunn@btjd.com

Lani Maile . LaniMaile@wilsonelser.com

Legal Assistant . rrlegalassistant@rookerlaw.com
Linda Compton . lcompton(@gglts.com
LVGTDocketing . Ivlitdock@gtlaw.com

Marie Ogella . mogella@gordonrees.com

" Michael R, Emnst.  mre{@juww.com

Michael Rawlins . mrawlins@rookerlaw.com
Pamela Montgomery . pym{@kempjones.com

Phillip Aurbach . paurbach@maclaw.com

Rachel E. Donn . rdonn@nevadafirm.com
Rebecca Chapman ,  rebecca.chapman@procopio.com
Receptionist . Reception@nvbusinesslawyers.com
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Renee Hoban ,rhoban@nevadafirm.com.
Richard I. Dreitzer . rdreitzer@foxrothschild.com

Richard Tobler . tltitdck@hotmail.com

Robert Schumacher . rschumacher@gordonrees.com
Rosey Jeffrey . rjeffrey@peelbrimley.com
Ryan Bellows . rbellows(@mecdonaldcarano.com
S. Judy Hirahara .  jhirahara@caddenfyller.com
Sarah A. Mead , sam{@juww.com .

Steven Morris . steve@gmdlegal com

Tammy Cortez . teortez@caddenfuller.com

Taylor Fong . tfong@marquisaurbach.com
Terri Hansen . thansen@peelbrimley.com
Timother E. Salter .  tim.salter@procopio.com
Wade B. Gochnour . wbg@h2law.com

WTM Tami Cowden . cowdent@gtlaw.com

I further certify that I served a copy of this document by mailing a true and correct copy

thereof, postage prepaid, addressed to;

(e

avmp]oyee of Marquis Aurbach Coffing
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Marquis Aurbach Coffing : CLERK OF THE COU
Jack Cher Min Juan, Esq, : . ’ g
Nevada Bar No. 6367 _ b '
Cody S. Mounteer, Esq.
Nevada Bar No, 11220
10001 Park Run Drive
Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-3816
jjuan@maciaw.com
cmounteer@maclaw.com _

Attorneys for APCO Construction

DISTRICT COURT
CLARK COUNTY, NEVADA
APCO CONSTRUCTION, a Nevada
corporation,
Plaintift, Case No.: AST71228

VS, Dept. No.:  XIII
GEMSTONE DEVELOPMENT WEST, INC., A| Consolidated with:
Nevada corporation, A574391; AS74792; A577623; A583289;

Defendant. | 4587168, A580889; A584730; A389195;
A595552; A5S97089,; A592820; AS89677;
: A596924; A584960,A608717; 4608718 and
AND ALL RELATED MATTERS A590319 ' ‘

ORDIER GRANTING PLAINTIFF’S MOTION TO DISMISS

This matter having come on for hearing before this court on September 11, 2017, the
Court having heard the oral arguments, no opposition having been filed, and for good cause
shown:

1, On September 5, 2017, there was calendar ¢all on the claims of the remaining
parties of this case;

2. During this calendar call, APCO, CAMCO, Helix and Zitting orally moved
pursuant to NRCP-7(b) to dismiss, with prejudice, those parties that have not filed their Pre-Trial
Disclosﬁres; _

_ 3. The Court set the final Pre-Trial Disclosure ciate to Friday, VSeptcmber §th, 2017 at
5:00pm, with a follow up hearing set for September 11, 2017 at 9:00am on the NRCP 7(b) oral

motion to dismiss;

Page 1 of 2
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4, At the hearing on Monday, September 11, 2017, the Court granted the oral
Motion to Dismiss the following parties: '

Accuracy Glass and Mirror Company; Noorda Sheet Metal; and

Tri-City Drywall Inc.;

3. The patties remammg in this litigation are thus:

APCO Construction; Camco Pacxﬁc Construction Co.;
Steel Structures, Inc.; ' Unitah Investments, LLC;

E&F Fire Protection, LLC; SWPP Compliance Selutions, LLC,
Helix Electric of Nevada, Inc.; Fast Glass, Inc.; Buchele, Inc,;

Zitting Brothers Construction, Inc.; Nevada Prefab Engineers, Inc.;

Heinaman Contract Glazing, Inc,;  Cactus Rose Construction, Inc.;

National Wood Products, Ine.; United Subcontractors dba Sky Line Insulation; and

Interstate Plumbing and Air Conditioning LLC; |

6. All other parties and claims were previously resolved pursuant to a separatc
stipulation and order and/or separate settlement; and

7. The remaining parties may now proceed to a seitlement conference or mediation, |

ORDER

IT IS SO ORDERED. d
Dated: % [e,. é /7 ;‘)0/;-
. f

DISTRICT COURT JUDGE

Respectfully submitted by: ‘ ‘ AA
MARQUIS gURB CH COYFING

Jack Chen Min Juan, Bsq

Nevada Bar No, 6367

Cody 8. Mounteer, Esq,

Nevada Bar No. 11220

10001 Park Run Drive

Las Vegas, Nevada 89145

Telephone: (702) 382-0711

Facsimile: (702) 382-3816
Attorneys for APCO Consiruction

Page 2 of 2
MaC:05151-01931917606_3

0105




EXHIBIT C



RECEIVED

DEC 22 207

DISTRICT COURT DERPTHEE: 3

ek

MMM)—-W—‘H\——“D——‘HHI——IW)—‘
[ A ST, S, - S B T A S -

(-~ B R Y >

Electronically Filed
42i29/2017 4:03 PWA
Steven D), Griersan
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JORGE A. RAMIREZ, ESQ.

Nevada Bar No. 6787

I-CHE LAI ESQ.

Nevada Bar No. 12247

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
300 South 4™ Street, 11% Floor

Las Vegas, NV 89101-6014

Telephone: (702} 727-1400

Facsimile: {702) 727-1401

Jorge.Ramirez@wilsonelser.com

| [-Che. Lai@wilsonelser.com

Attorneys for Lien Clamant,
Zitring Brothers Construction, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a2 Nevada . 1 CASENO. A571228
corporation, ‘ DEPT. NO. XII1

PlaintifT, Consolidated witl:

AS574391; ASTATI2; ASTT623; A358328%

¥s, AS587168; A530889; A584730; AS89193;
A595552; A597089; A592826; AS89677;
GEMSTONE DEVELOPMENT WEST, INC., | A596924; A584960; AG08717; A608718; and
a Nevada corporation, AS590319

Defendant.

, Hearing Date: November 16, 2017
AND ALL RELATED MATTERS Hearing Time: 9:00 a.m.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER GRANTING ZITTING
BROTHERS CONSTRUCTION, INC.’S MOTION FOR PARTIAL SUMMARY

JUDGMENT AGAINST APCO CONSTRUCTION

VOn November 16, 2017, this Court heard Zitting Brothers Construction, Inc,’s Motion for
Partial Summary Judgment Against APCO Construction. Jorge A. Ramirez and 1-Che Lai of Wilson
Elser Moskowitz Edelman & Dicker, LLP appeared at the hearing for Zitting Brothers Construction,
Inc. (“ZBCI™). John Randali Jefferies of Spencer Fane LLP and Cody S. Mounteer of Marquis
Aurbach Coffing appeared for APCO Construction, Inc. (“APCO™). Having considered ZBCI's
motion, the pleadings and papers filed in this case, and oral arguments of counsel, this Court makes
the following findings of fact and conclusions of law.

/1
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FINDINGS OF FACT

A, APCO’s Subcontract with ZBCI

1. Around September 6, 2007, Gemstone Development West, Inc. (“Gemstone™) and
APCO entered into the ManhattanWest — General Construction Agreement for GMP (*Prime
Contract”). Under the Prime Contract, APCO would serve as the general contractor for the
Manhattaanst mixed-use development project located at the following Assessor’s Parcel Numbers
in Clark County, Nevada: 163~32'-101—003, 163-32-101-004, 163-32-101-005, 163~3.2-1(}1—010, and
162-32-101-014 (the “Project”),

2. Around November 17, 2007, APCO and ZBCI entered into a Subcontract Agreement
(“Subcontract™), Under the Subcontract, ZBCI would provide framing materials and labor for the
Project. -

3. The Subcontract requires APCO_‘ to pay ZBCI 100% of the velue of the work
completed on a periodic basis—Iless 10% retention of the value (the “Retention’)—ouly after APCO
receives actual payments from Gemstone.

4, The Subcontract requires APCO to pay ZBCT the Retention amount for each building
of the Project upon (a) the completion of each building; (b) Gemstone’s approval of ZBCI's work on
the completed building; (c) APCO’s receipt of final payment from Gemstone; {d) ZBCD's delivery to
APCOQ all “as-built drawings for [ZBCI]’s scope of work and other close out documents”; and (¢)
ZBCI’s delivery to APCO a release and waiver of claims from ZBCP's “labor, materals and
equipment suppliers, and subcontractors providing labor, materials,] or services to the Project....”
The Subcontract deems work on a building to be “complete” as soon as “drywall is completed” for
the building.

5. Alternatively, if the Prime Contract is terminated, the Subcontract requires APCO to
pay ZBCI the amount due for ZBCT’s completed work after receipt of payment from Gemstone.

6. The conditions precedent of the Subcontract requiring APCQO’s payment only upon
receipt of payment from Gemstone are colloquially known as “vay-if-paid provisions.”

7. The Subcontract only allows APCQ to terminate—with written notice to ZBCI and

with cause-~the Subcontract for non-performance.

- .
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8. If any party to the Subcontract “institute]s] a lawsuit ... for any causet arising out of
the Subcontract...,” the Subconfract expressly authorizes the prevailing party to recover “all costs,
attorney’s fees[,] and any other reasonable expenses incutred” in connection with the lawsuit. The
Subcontract does not provide a rate of interest that would accrue on the amount owed under the
Subcontract.

9. If any term of the Subcontract is void under Nevada law, the Subcontract expressly
provides that the void term would not affect the enforceability of the remainder of the contract.

B. ZBCY's Work under the Subcontract

10.  Around November 19, 2007, ZBCI began its scope of work under the Subcontract.

11.  The Prime Contract was terminated in August 2008, and the Project had shut down on
December 15, 2008. APCO never provided ZBCI with a written notice of termination with cause for
non-performance.

12.  Prior to the Project’s shutdown, ZBCI submitted written requests to APCO for change
orders valued at $423,654.85. APCOQ did not provide written disapproval of those change orders to
ZBCI within 30 days of each request.

13.  Also prior to the Project’s shutdown, ZBCI had completed its scope of work on
Buildings 8 and 9 of the Project, including work on the change orders, without any complaints on the
timing or quality of the wotk. ZBCI had submiftted close-out documents for its work, iﬁcluding
release of claims for ZBCIs chdors, The value of ZBCI’S completed work amounted to
$4,033,654.85.

14. At the time of the Project’s shutdown, the drywall was completed for Buildings 8 and

15.  To date, ZBCI had only received $3,282,849.00 for its work on the Project. ZBCI had
completed work in the amount of $347,441.67 on the change orders and $403,365.49 of the
Retention—totaling $750,807.16— which remains unpaid.

16.  ZBCI demanded APCO pay the $750,807.16 still owed on the contract. However,

APCO refused to do so, causing ZBCI to initiate proceedings to recover the requested amount.

3.
1236578v.2 0109
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C. Procedural History

17. On January 14, 2008, ZBCI served its Notice of Right to Lien to APCO and
Gemstone via certified mail.

18.  On December 5, 2008, ZBCI served its Notice of Intent to Lien to APCO and
Gemstone via certified mail.

19. On December 23, 2008, ZBCT recorded its Notice of Lien on the Project with a lien
amount of $788,405.41 and served this document on APCO and Gemstone via certified mail on
December 24, 2008.

20, On April 30, 2009, ZBCI filed a complaint against Gemstone and APCO and a Notice
of Lis Pendens. The complaint alleged 6 claims: (a) breach of contract, (b) breach of implied
covenant of good faith and fair dealing, (¢) unjust enrichment, (d) violation of Chapter 108 of the
Nevada Revised Statutes, () claim for priority, and (f) viclation of Chapter 624 of the Nevada
Revised Statutes.

21, On June 10, 2009, APCO answered ZBCI's complaint. APCO’s answer alleged 20
affirmative defenses, including the tenth affirmative defense alleging that APCQ’s obligation to
ZBCI had been satisfied or excused and the twelfth affinnative defense alleging that ZBCEs failure
to satisfy conditions precedent barred ZBCI's breach of contract claim.

22,  Around June 16, 2009, ZBCI provided a Notice of Foreclosure of Mechanic’s Lien,
and this notice was published in accordance with Nev. Rev. Stat. 108.239.

23.  On April 7, 2010, ZBCI recorded its Amended Notice of Lien with a lien amount of
$750,807.16 and served this document on APCQO and Gemstone via certified mail around the same
date.

24, APCO does not dispute that ZBCI complied with all requiremenis to creats, perfect,
and foreclose on its lien under Chapter 108. .

25. Omn April 29, 2010, APCO responded to ZBCI's interrogatories that requested, inzer
alia, APCO’s explanation for refusing payment to ZBCI and APCO’s grounds for the tenth and
twelfth affirmative defenses, ZBCI had sent those interrogatories fo obtain more details about

APCO's defenses against ZBCI's complaint and to narrow the issues for discovery and trial.

A
1236578v.2 0110




OO0 ~1 h ot s W ka e

"G JE N TR N TR N S 1 TR N S . R 5 R S R e e T T e T T
P T S~ MU ¥ S - U (5 i o S X+ B - T ¥ ¥ S

APCOQ’s interrogatory responses indicated that APCO would rely solely on the enforceability of the
pay-if-paid provision in the Subcontract to excuse payment to ZBCL

26. On April 23, 2013, this Court authorized the sale of the Project free and clear of ali
Hens, including liens srising under Chapter 108 of the Nevada Revised Statutes. The sale resulted in
the distribution of the entire net proceeds from the sale to Scott Financial Corporation {the “Lender™)
upaon the Nevada Supreme Court’s determination that the Lender's claim to the net proceeds is
superior to the Chapter 108 lien claimants’ claim.

27.  On April 12, 2017, ZBCI served APCO with a set of interrogatories that are similar to
the ones served in 2010. This set of interrogatories again requested, infer alia, APCO’s explanation
for refusing payment to ZBCl and APCO’s grounds for the tenth and twelfth affirmative defenses.
ZBCI sent those interrogatories to conficm APC(O*s prior discovery responses on APCO’s defenses
against ZBCI's complaint.

28.  On May 12, 2017, APCO responded to ZBCD’s interrogatories that again indicated
APCO’s sole reliance on the enforceability of the pay-if-paid provision in the Subconfract to excuse
payment to ZBCI. |

29.  On June 5, 2017, ZBCI deposed APCO’s Nev. R. Civ. P, 30(b){(6) wilness regarding
APCO's affirmative defenses. At the deposition, APCO‘S Nev. R, Civ, P. 30{(b)(6) witness declined
to update APCO's interrogatory responses and re-affirmed APCO’s sole reliance on the
enforceability of the pay-if-paid provision to excuse payment,

30. Onljuly 19, 2017, ZBCI &eposed APCO’s Nev. R. Civ, P. 30(b)(6) witness regarding
topics pertaining to APCO’s accounting for the Project. At the deposition, APCQO’s Nev. R, Civ. P,
30(b)(6) witness again declined to update APCO’s interrogatory responses.

31,  APCO did not supplement its discovery responses prior to the June 30, 2017
digcovery cufoff.

32. On July 31, 2017 and after the close of discovery, ZBCI moved for summary
judgment against APCO on ZBCI’s breach of contract and Nev. Rev. Stat. 108 claim-—setting forth
ZBCUl's prima facie case for those claims and addressing the enforceability of the pay-if-paid

provision in the Subcontract.

5
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33.  On August 21, 2017, APCO filed its opposition to ZBCI’s motien, arguing—for the
first time—other grounds for refusing payment of the amount owed to ZBCL ZBCI obiected to the
admissibility of the evidence in support of APCO’s opposition.

34.  APCO’s refusal to pay ZBCI the amount owed under the Subcontract had compelled

ZBCI to incur attorney’s fees and costs to collect the amount owed.

_ CONCLUSIONS OF LAW
A, Burden of Proof

i. Summary judgment is appropriate “when the pleadings, depositions, answers to
interrogatories, admissions, and affidavits, if any, that are properly before the court demonstrate that
no genuine issue of material fact exists, and the moving party is entitled to judgment as a matter of
law.” Cuzze v. Univ. & Cmiy. Coll. Sys. of Nevada, 123 Nev. 598, 602, 172 .3d 131, 134 (2007).

2. As the party moving for summary judgment, ZBCI bears the initial burden of
production to show the absence of a genuine issue of material fact. Jd, ZBCI also bears the burden of
persuasion at trial on its breach of contract and Chapter 108 claims and therefore must present
evidence that would entitle it to a judgment as a matter of law on those two claims in the absence of
contrary evidence, See. id.

B. APCO’s Breach of the Sui:oeontract

3. To establish a breach of contract under Nevada law, ZBCI must provide admissible
evidence of (1) the existence of & valid contract, (2) a breach by APCO, and (3) damage as a result of
the breach. See Richardson v. Jones, 1 Nev. 405, 408 (1865). In this case, this Court concludes that
ZRCl has presented sufficient admissible evidence on all elements of a breach of coniract.

4, The Subcontract between the respective parties is a valid contract. However, as
discussed in this Court’s separate decision regarding the enforceability of the Subcontract’s “pay-if-
paid provisions,” the pay-if-paid provisions are against public policy and are void and unenforceable
under Nev. Rev. Stat. 624.628(e). The remaining terms of the Subcontract remain enforceable.

5. Nev. Rev. Stat. 624.626(3) automatically approves written requests for change orders
unless the higher-tiered contractor denies the requests in writing within 30 days afier the lower-tiered

contractor submits the requests. Here, this Court concludes that because ZBCI did not receive any

-6-
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written denials of its change order requests within 30 days of request, ZBCI’s change order requests
amounting to $347,441.67 were approved by operation of law, ZBCI is therefore entitled to payment
in the amount of $347,411.67 for all of the change orders submitted,

6. Under Nevada law, compliance with a valid condition precedent requires only
substantial performance. See, e.g., Laughlin Recreational Enterprises, Inc. v. Zab Dev. Co., Inc., 98
Nev, 285, 287, 646 P.2d 555, 556-57 (1982). ZBCI proved at least substantial compliance with the
conditions precedent for payment of the Retention, entitling ZBCI to payment of $403,365.49 for the
Retention,

7. Alternatively, by the very terms of the Subcontract itself, the termination of the Prime
Contract automatically entitles ZBCI to payment of $403,365.49 for the Retention and $347,441.67
for the completed work on the change orders. This Subcontract language——exclusive of the void pay-
if-paid provisions—coincides with a prime contractor’s obligations to pay its subcontractors
pursuant to Nev. Rev. Stat, 624.626(6).

8. APCO breached the Subcontract by refusing to pay ZBCI all of the amount owed for
the Retention and the change orders, and as a result ZBCI is entitled to judgment on its Complaint as
a matter of law. This gives rise to $750,807.16 in damages, exclusive of attorney’s fees, costs, and
interest.

C.  ZBCY@’s Nev. Rev. Stat. 108 Claim

0. There is no dispute that ZBC! complied with the requirements for enforcing its lien
rights under Chapter 108 of the Nevada Revised Statates.

10.  Nev. Rev. Stat. 108.239(12) entitles ZBCI to a “personal judgment for the residue
against” APCO.,

11.  Because ZBCI did not receive any of the proceeds from the Nev. Rev. Stat, 108 sale
of the Project, there is no genuine issue that ZBCI is entitled fo a persona) judgment under Nev, Rev.
Stat. 108.239 against APCO for $750,807.16 as the lienable amount, plus any reasonable attorney’s

fees, costs, and statutory interest that the Court may award,

1236578v.2 0113
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D. Preclusion of APCO’s Defenses

12, This Court has considered APCQ’s arguments in response to ZBCI's motion for

sumimary judgment and concluded that the arguments have no merit,

13, As discussed above, the pay-if-paid provisions in the Subcontract is unenforceable
and therefore cannot excuse APCQ’s payment of the amount owed to ZBCL

14.  If APCO wanted to assert other grounds for refusing payment to ZBCl, Nev. R. Civ,
P. 26(e)(2) required APCO to seasonaf)ly amend its prior interrogatory responses to inchude grounds
for refusal other than the enforceability of the pay-if-paid provision. Pursuant to Nev. Rev, Stat,
37(e)(1) and Pizarro-Ortega v. Cervantes-Lopez, 133 Nev, Adv. Op. 37, 396 P.3d 783, 787 (2017),
APCO’s failure to sezsonably amend precludes APCO from asserting any other defenses “at a trial,
at a hearing, or on a motion” unless APCO substantially justifies this failure or such failure is
harmless to ZBCL

15.  The facts of this case are clear and uncontested. APCO was aware of i3 alleged
grounds for refusing payment of the $750,807.16 owed to ZBCI before ZBCI filed its complaint
against APCO. APCO could have asserted its other defenses, other than its belief in the
enforceability of the pay-if-paid provision, at the time it served its April 29, 2010 responses to
ZBCI’s interrogatories. In any event, several extensions to discovery were granted in this case even
up to a few weeks before dispositive motions were filed. APCO had ample opportunities {0
seasonably amend or supplement its discovery responses to assert additional defenses against paying
ZBCI the amount owed under the Subcontract.

16.  Yet, APCO failed to explain why during the seven years of litigation between APCO
and ZBC], it did not disclose any dcfenseé other than its belief in the enforceability of the pay-if-paid
provision. For example, APCO did not explain its decision to omit the other defenses in its April 29,
2010 responses to ZBCI's interrogatories and May 12, 2017 responses to ZBCD's interrogatories.
APCO also did not explain why it did not amend or supplement its discovery responses with the
other defenses during discovery.

17.  ZBCI reasonably relied on APCO’s interrogatory responses to formulate its litigation

plan, which included decisions to avoid certain discovery, For example, ZBCI limited its discovery
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to taking APCQ’s Nev. R. Civ. P. 30(b)(6) depositions with truncated questioning, ZBCI also filed
its motion for summary judgment that focused on the enforceability of the pay-if-paid provisions.

18. By raising defenses other than the enforceability of the pay-if-paid provisions for the
first time in its opposition to ZBCI's motion for summary judgment, APCO has prejudiced ZBCI,
The late defenses have prevented ZBCI from conducting discovery at a time when relevant
information is available and fresh in witnesses’ mind. APCO’s prejudicial actions also forced ZBCI
to incur time and costs to conduct discovery based on incomplete information.

19,  APCO’s late defenses are not justified and are exiremely prejudicial to ZBCL. Those
defenses are now too little, too late. Under Nev. R. Civ. P. 37(c)(1), APCO cannot introduce any
evidence to support any defenses against ZBCI's claims because its prejudicial discovery responses
only claimed that it relied on the void pay-if-paid provisions,

20.  Due to the preclusion of the other defenses, ZBCI’s evidentiary objections regarding
those defenses are moot.

21.  ZBCI is entitled to judgment on its breach of contract claim and its Nev. Rev. Stat.
108 claims as a matter of law.

E. Attorney’s Fees, Costs, and Interest

22.  ZBCI is the prevailing party under the Subcontract and the prevailing lien claimant
under Nev, Rev. Stat. 108.237(1).

23, Under the Subcontract, ZBCI is entitled to an award of interest, reasonable attomey’s
fees, and costs incurred to collect the amount owed to ZBCL

24,  Under Nev. Rev. Stat. 108.237(1), ZBCI is alsc entitled to the cost of preparing and
recording the notice of lien, the costs of the proceedings, the costs for representation of the lien
claimant in the proceedings, and any other costs related to ZBCI’s efforts to collect the amount owed
against APCO. This includes, without limitation, attorney’s fees and interest.

25.  Nev. Rev. Stat. 108.237(2)(b) provides the calculation of the interest that accrues
under the amount awarded under Nev. Rev. Stat, 108.237(1). This interest is equal {o the prime rate
at the 'largest bank in MNevada, as ascertained by the Commissioner of Financial Institutions, on

Janvary 1 or July 1, as the case may be, immediately preceding the date of judgment, plus 4 percent,

9-
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on the amount of the lien found payable. The rate of interest must be adjusted accordingly on each
January 1 and July 1 thereafter until the amount of the lien is paid,

26.  Interest is payable from the date on which the payment is found to have been due,
which would be December 15, 2008 in this case. Interest will accrue on the lienable amount,
attorney’s fees, and costs until the entire amount is paid. |

ORDER
THEREFORE, IT IS HEREBY ORDERED that ZBCI’'s Motion for Partial Summary
Judgment Against APCO Construction is GRANTED in its entirety.

IT IS FURTHER ORDERED that ZBCI is awarded $750,807.16 (the “Award™) on its First
Cause of Action {(Breach of Contract) and Fourth Cause of Action (Foreclosure of Mechanic’s Lien).

IT IS FURTHER ORDERED that ZBCI’s remaining claims—~Second Cause of Action
(Breach of Implied Covenant of Good Faith & Fair Dealing), Third Cause of Action (Unjust
Enrichment or in the Alternative Quanium Meruit), and Seventh Cause of Action (Violation of NRS
624)—are moot.

IT IS FURTHER ORDERED that ZBCI is awarded attorneys’ fees and costs incurred in
connection with this litigation,

IT IS FURTHER QORDERED that interest shall accrue on the unpaid amount of the Award
from ZBCI's complaint was filed, which was April 30, 2009, to the date the entire amount is paid.

IT IS FURTHER ORDERED that ZBCI has 30 days from the date of this order to submit a
memorandum setting forth its attorney’s fees and costs.

IT IS FURTHER ORDERED that APCO has 30 days after service of the memorandum io
submit a response.

IT IS FURTHER ORDERED that ZBCI has 10 days after APCO's response to submit a
reply to the response,

IT IS FURTHER ORDERED that this Court will address the sole issue of whether ZBClLis
entitled to attorney’s fees and costs set forth in the memorandum at a hearing before this Court on

’jﬁwuu& J° 2018at F.c am.

-10-
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IT IS FURTHER ORDERED that this Court will enter final judgment or ZBCI claims
upon a decision on the fees and costs—consistent with. this Findings of Fact, Conclusions of Law,
and Order

IT IS FURTHER ORDERED that the trial on ZBCI's complaint and all pending hearings
associated with ZBCI's complaint are vacated,

IT IS SO ORDERED.

ﬁ_ .
Dated this 2 Q day of December,

DISTRICT EOURT JUDGE

Respectfully submitted by:

»

Ny

Jorge A. Ramirez, Esq.

I-Che Lai, Esq.

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
300 South Fourth Street, 11th Floor

Las Vegas, Nevada 89101

Attorneys for Lien Clamant,

Zitting Brothers Construction, Inc.

Approved as to form and content by:

declined to sign

John H. Mowbray, Esq.

John Randall Jefferies, Esq.

Mary E, Bacon, Esq.

SPENCER FANE LLP

300 South Fourth Street, Suite 700
Las Vegas, Nevada 89101

and

Cody 5. Mowunteer, Esq.

MARQUIS AURBACH COFFING
10001 Park Run Drive

Las Vegas, Nevada 891435

Attorneys for APCO Construction, Inc.

11-
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Electronically Filed
1/25/2018 5:11 PM
Steven D, Grierson

CLERE OF THE COUEE

ORDR

JORGE A. RAMIREZ, ESQ.
Nevada Bar No. 6787

I-CHE LAL ESQ.

Nevada Bar No, 12247
WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER L1P
300 South 4™ Street, 11" Floor
Las Vegas, NV 89101-6014
Telephone: (702} 727-1400
Facsimile: (702) 727-1401

Jorge Ramirez@@wilsonelser.com
1-Che.Lai@wilsonelser.com

Attorneys for Lien Clamant,
Zitting Brothers Construction, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA
APCO CONSTRUCTION, a Nevada CASE NO. 0BAST71228
corporation, DEPT. NO. X1II
Plaintiff,
Consolidated with:

Vs, _
AST4391; A§74792; AST7623; A583289,
GEMSTONE DEVELOPMENT WEST, INC,, a | A587168; AS80889; A584730; A589195;

Nevada corporation, AS95552; ASOT0OR9; AS92876; A589677;
AS596924; AS84960; A608717; A608718; and
Defendant. - | AS90319

Date of Hearing: January 11, 2018
AND ALL RELATED MATTERS Time of Hearing: 9:00 a.m.

ORDER DENYING APCO CONSTRUCTION, INC.’S MOTION FOR

RECONSIDERATION OF COURT’S ORDER GRANTING ZITTING BROTHERS
CONSTRUCTION, INC.’S PARTIAL MOTION FOR SUMMARY JUDGMENT

On January 11, 2018, this Cowt heard APCO Construction, Inc.’s Motion for
Reconsideration of Court’s Order Granting Zitting Brothers Construction, Inc.’s Partial Motion for
Summary Judgment. I-Che Lai of Wilson Elser Moskowitz Edelman & Dicker, LLP appeared at the
hearing for Zitting Brothers Construction, Ine. (“ZBCI”). Mary E. Bacon of Spencer Fane LLP and
Cody S. Mounteer of Marquis Aurbach Coffing appeared for APCO Construction, Inc. (*APCQO™).
Having considered APCO’s motion, the pleadings and papers filed in this case, and oral arguments

of counsel and finding good cause,

1251240v.1 0149
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IT IS HEREBY ORDERED that APCO’s Motion: for Reconsideration of Cowrt’s Order

Granting Zitting Brothers Co;gffition, Inc.’s Partia tion for Summary Judgment is denied.
Dated this 2 7 day ofJanuai?:, 018
DISTRICTCOURT JWDGE %E
Respectfully submitted by:
RS 4 /\\\ !

Jorge A Ramirez, Esq.
I-Che Lai, Esqg.
ON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
300 South Fourth Street, 11th Floor
Las Vegas, Nevada 89101
Artorneys for Lien Clamant,

Zitting Brothers Construction, Inc.

Approved s to form and content by:

Mary E. Bacon, Esq.

SPENCER FANE LLP

300 South Fourth Street, Suite 700
Las Vegas, Nevada 89101

and

Cody S. Mounteer, Esq.

MARQUIS AURBACH COFFING
10001 Patk Run Drive

Las Vegas, Nevada 89145

Attorneys for APCQ Consiruction, Inc.
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Eiectronically Filed
1/2/2018 6:01 PM
Steven D. Grierson

CLERK OF THE cougé
NEOQ &&m-‘é - -
JORGE A. RAMIREZ, ESQ. ’
Nevada Bar No. 6787
I-CHE LAl ESQ.
Nevada Bar Ne, 12247
WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
300 South 4" Street, 1 1" Floor
Las Vegas, NV 89101-6014
Telephone: (702) 727-1400

1 Facsimile: (702) 727-1401

Jorge.Ramirez@wilsonelser.com
[-Che.Lai@wilsonelser.com
Attorneys for Lien Clamant,
Zitting Brothers Construction, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada CASE NO. A571228
corporation, DEPT. NO. X1l

Plaintiff, Consolidated with:

AS74391; AS74792; A5T7623; A583289;

Vs, A587168; AS80889; A584730; A589195;
A595552; A597089; A592826; A589677;
GEMSTONE DEVELOPMENT WEST, INC., | A596924; A584960; A608717; AG08718; and
a Nevada corporation, A3590319

Defendant.

Hearing Date: November 16, 2017
AND ALL RELATED MATTERS Hearing Time: 9:00 a.m.

NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER
GRANTING ZITTING BROTHERS CONSTRUCTION, INC.’S MOTION FOR PARTIAL
SUMMARY JUDGMENT AGAINST APCO CONSTRUCTION

PLEASE TAKE NOTICE that an Order was entered in the above entitled action on the 29"

day of December, 2017, atﬁae and correct copy of which is attached hereto.
i
Dated this ”/\7 day of January, 2018.

WILSON, ELSER, MOSKOWITZ,
EDELYAN & DICKER LLP

y AN
Jorge AlRamirez, Esq.
}%Jhe Lai, Esq.
th Fourth Street, 11th Floor
Las Vegas, Nevada 89101
Attorneys for Lien Clamant,
Zitting Brothers Construction, Inc.

T
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of WILSON ELSER MOSKOWITZ

| 7o
EDELMAN & DICKER LLP, and that on this & day of (’]{{.ﬁwm?/; 2017, I served a true
and correct copy of the foregoing document as follows:

] by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada;

X via electronic means by operation of the Court’s electronic filing system, upon each
party in this case who is registered as an electronic case filing user with the Clerk;
and pursuant to Rule 9 of the NEF.C.R.

] via hand-delivery to the addressees listed below;

via facsimile;

[l

] by transmitting via email the document listed above to the email address set forth
below on this date before 5:00 p.m.

DY A

‘An Employee of
WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
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CLERE OF THE COUEE

FFCO

JORGE A, RAMIREZ, ESQ.
Nevada Bar No. 6787

I.CHE LAL ESQ.

Nevada Bar No, 12247

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
300 South 4" Street, 11% Floor
Las Vegas, NV 89101-6014
Telephone: (702) 727-1400
Facsiumile; (702) 727-1401
Jorge.Ramirez@wilsonelser.com
[-Che.Lai@wilsonelser.com
Attorneys for Lien Clamant,
Zitting Brothers Construction, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada CASENO. A571228
corporation, DEPT, NO. XII1

Plaintiff, Consolidated with;

AS574391; AS74792; A5T7623; AS832R9;

vs. AS87168; ASB0889; A584730; A585195;
AS595552; ASOT089; AS92826; AS896TT,
GEMSTONE DEVELOPMENT WEST, INC., | A596924; A584960; A608717; A608718; and
a Nevada corporation, A590319

Defendant.

Hearing Date: November 16, 2017
AND ALL RELATED MATTERS Hearing Time: 9:00 a.m.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER GRANTING ZITTING
BROTHERS CONSTRUCTION. INC.’S MOTION FOR PARTIAL SUMMARY
JUDGMENT AGAINST APCO CONSTRUCTION

On November 16, 2017, this Court heard Zitting Brothers Construction, Inc.’s Motion for
Partial Summary Judgment Against APCO Construction. Jorge A. Ramirez and [-Che Lai of Wilson
Elser Moskowitz Edelmsan & Dicker, LLP appeared at the hearing for Zitting Brothers Construction,
Ine. (“ZBCI™). John Randall Jefferies of Spencer Fane LLP and Cody S. Mounteer of Marquis
Aurbach Coffing appeared for APCO Construction, Inc. (“APCQ). Having considered ZBCI’s
motion, the pleadings and papers filed in this case, and oral arguments of counsel, this Court makes
the following findings of fact and conclusions of law.,

!l
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FINDINGS OF FACT
A. APCO’s Subcontract with ZBCI .

1. Around September 6, 2007, Gemstone Development West, Inc. (“Cemstone”) and
APCO entered into the ManhattanWest — General Construction Agreement for GMP (*Prime
Contract”). Under the Prime Contract, APCO would serve as the general contractor for the
ManhattanWest mixed-use development project located at the following Assessor’s Parcel Numbers
in Clark County, Nevada: 163-32-101-003, 163-32-101-004, 163-32-101-005, 163-32-101-010, and
162-32-101-014 (the “Project”).

2. Around November 17, 2007, APCO and ZBCI eniered into a Subconfract Agreement
(“Subcontract”). Under the Subcontract, ZBCI would provide framing materials and labor for the
Project.

3. The Subcontract requires APCO to pay ZBCI 100% of the value of the work
completed on a periodic basis—less 10% retention of the value (the “Retention”)—only after APCO
receives actual payments from Gemstone.

4, The Subcoentract requires APCO to pay ZBCI the Retention amount for each building
of the Project upon (a) the completion of each building; (b) Gemstone’s approval of ZBCI's work on
the completed building; () APCO’s receipt of final payment from Gemstone; (d) ZBCD's delivery to
APCO all “as-built drawings for [ZBCI]'s scope of work and other close out documents”; and (¢)
ZBCI's delivery to APCO a release and waiver of claims from ZBCI's “labor, maierials and
equipment suppliers, and subcontractors providing labor, matetials[,] or services to the Project....”
The Subcontract deems work on a building to be “complete” as soon as “drywall is completed” for
the building.

5. Alternatively, if the Prime Contract is terminated, the Subcontract requires APCO to
pay ZBCI the amount due for ZBCI's completed work after receipt of payment from Gemstone.

6. The conditions precedent of the Subcontract requiring APCO’s payment only vpon
receipt of payment from Gemstone are colloquially known as “pay-if-paid provisions.”

7. The Subcontract only allows APCO to terminate—with written notice to ZBCI and

with cause—the Subcontract for non-performance.

2- .
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8. If any party to the Subcontract “institute[s] a lawsuit ... for any cause arising out of
the Subcontract...,” the Subcontract expressly authorizes the prevailing party to recover “all costs,
attorney’s fees[,] and any other reasonable expenses incurred” in connection with the lewsuit. The
Subcontract does not provide a rate of interest that would accrue on the amount owed under the
Subconiract.

o, If any term of the Subcontract is void under Nevada law, the Subcontract expressly
provides that the void term would not affect the enforceability of the remainder of the contract,

B. ZBCI’s Work under the Subcontract

10.  Around November 19, 2007, ZBCI began its scope of work under the Subcontract,

11. The Prime Contract was ferminated in August 2008, and the Project had shut down on
December 15, 2008. APCO never provided ZBCI with a written notice of termination with cause for
non-performance.

12.  Prior to the Project’s shutdown, ZBCI submitted written requests to APCO for change
orders valued at $423,654.85. APCO did not provide written disapproval of those change orders to
ZBCI within 30 days of each request.

' 13.  Also prior to the Project’s shutdown, ZBCI had completed its scope of wérk on
Buildings 8 and 9 of the Project, including work on the change orders, without any complaints on the
timing or quality of the work., ZBCI had submitted closc-out documents for its work, including
release of claims for ZBCDPs \_fendm‘s. The value of ZBCI's completed work amounted to
$4,033,654.85.

14. At the time of the Project’s shutdown, the drywall was completed for Buildings 8 and

15.  To date, ZBCI had only received $3,282,849.00 for its work on the Prcject.. ZBCI had
completed work in the amount of $347,441.67 on the change orders and $403,365.49 of the
Retention—totaling $750,807.16— which remains unpaid.

16. ZBCI demanded APCO pay the $750,807.16 still owed on the contract, However,

APCO refused 1o do so, causing ZBCI to initiate proceedings to recover the requested amount.

3
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C, Procedural History

117. On Janwary 14, 2008, ZBCI served its Notice of Right to Lien to APCO and
Gemstone via certified mail.

18.  On December 5, 2008, ZBCI served its Notice of Intent fo Lien to APCO and
Gemstone via certified mail.

19.  On December 23, 2008, ZBCI recorded its Notice of Lien on the Project with a lien
amount of $788,405.41 and served this document on APCO and Gemstone via certified mail on
December 24, 2008.

20.  On April 30, 2009, ZBCI filed a complaint against Gemstone and APCO and a Notice
of Lis Pendens. The complaint alleged 6 claims: (a) breach of contract, (b) breach of implied
covenant of good faith and fair dealing, (¢} unjust enrichment, (d} violation of Chapter 108 of the
Nevada Revised Statutes, (e) claim for priority, and () violation of Chapter 624 of the Nevada
Revised Statutes.

21, On June 10, 2009, APCO answered ZBCID's complaint. APCO’s answer alleged 20
affirmative defenses, including the tenth affirmative defense alleging that APCO’s obligation to
ZBCI had been satisfied or excused and the twelfth affirmative defense alleging that ZBCI’s fajlure
to satisfy conditions precedent barred ZBCI's breach of contract claim.

22, Around June 16, 2009, ZBCI provided a Notice of Foreclosure of Mechanic’s Lien,
and this notice was published in accordance with Nev, Rev. Stat. 108.239,

23.  On April 7, 2010, ZBCI recorded its Amended Notice of Lien with a lien amount of
$750,807.16 and served this document on APCO and Gemstone via certified mail around the same
date,

24, APCO does not dispute that ZBCI complied with all requirements to create, perfect,
and foreclose on its lien under Chapter 108. |

25. On April 29, 2010, APCO responded to ZBCT’s interrogatories that requested, infer
alia, APCQ’s explanation for refusing payment to ZBCI and APCQ’s grounds for the tenth and
twelfth affirmative defenses. ZBCI had sent those interrogatories fo obtain more details about

APCO’s defenses against ZBCP's complaint and to narrow the issues for discovery and trial.

4.
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APCO’s interrogatory responses indicated that APCO would rely solely on the enforceability of the
pay-if-paid provision in the Subcontract to excuse payment to ZBCL

26.  On April 23, 2013, this Court authorized the sale of the Project free and clear of all
liens, including liens arising under Chapter 108 of the Nevada Revised Statutes. The sale resulted in
the distribution of the entire net proceeds from the sale to Scott Filnancial Corporation (the “Lender™)

upon the Nevada Supreme Court’s determination that the Lender's claim to the net proceeds is

- superior to the Chapter 108 lien claimants’ elaim.

27.  Onp April 12, 2017, ZBCI served APCO with a set of interrogatories that are similat to
the ones served in 2010. This set of interrogatories again requested, infer alia, APCO’s explanation
for refusing payment to ZBCI and APCO’s grounds for the tenth and twelfth affirmative defenses.
7ZBCI sent those intertogatories to confirm APCO’s prior discovery responses on APCO’s defenses
against ZBCI’s complaint,

28.  On May 12, 2017, APCO responded to ZBCI's interrogatories that again indicated
APCO’s sole reliance on the enforceability of the pay-if-paid provision in the Subcontract to excuse
payment toc ZBCL _

29.  On June 5, 2017, ZBCI deposed APCQ’s Nev, R. Civ. P. 30(b)(6) witness regarding
APCO’s affirmative defenses. At the deposition, APCO’s Nev. R. Civ, P. 30(b)(6) witness declined
to update APCO’s interrogatory tesponses and re-affimned APCO’s sole teliance on the
enforceability of the pay-if-paid provision to excuse payment.

30.  OnJuly 19, 2017, ZBCI deposed APCO’s Nev. R. Civ, P. 30(b)(6) witness regarding
topics pertaining to APCO’s accounting for the Project. At the deposition, APCO’s Nev. R. Civ. P,
30(b)(6) witness again declined to update APCO’s interrogatory fesponses.

31,  APCO did not supplement its discovery respomses prior to the June 30, 2017
discovery cutoff.

32, On July 31, 2017 and after the close of discovery, ZBCI moved for summary
judgrent against APCO on ZBCD’s breach of confract and Nev. Rev. Stat. 108 claim-—setting forth

ZBCP's prima facie case for those claims and addressing the enforceability of the pay-if-paid

provision in the Subcontract.

.5
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A, Burden of Proof

33.  On August 21, 2017, APCO filed its opposition to ZBCI's motion, arguing—for the
first time—other grounds for refusing payment of the amount owed to ZBCI ZBCI objected to the
admissibility of the evidence in support of APCO’s opposition.

34, APCO’s refusal to pay ZBCI the amount owed under the Subcontract had compé!led
ZBCI to incur attorney’s fees and costs to collect the amount owed.

CONCLUSIONS OF LAW

I Summary judgment is appropriate “when the pleadings, depositions, answers to
interrogatories, admissions, and affidavits, if any, that are properly before the court demonstrate that
no genuine issue of material fact exists, and the moving party is entitied to judgment as a matter of
law.” Cuzze v. Univ. & Cmity. Coll. Sys. of Nevada, 123 Nev. 598, 602, 172 P.3d 131, 134 (2007).

2. As the party moving for summary judgment, ZBCI bears the initial burden of
production to show the absence of a genuine issue of material fact. Jd. ZBCI also bears the burden of
persuasion at trial on its breach of contract and Chapter 108 claims and therefore must present
evidence that would entitle it to a judgment as a matter of law on those two claims in the absence of
contrary evidence, See id.

B. APCO’s Breach of the Subeontract

3 To establish a breach of contract under Nevada law, ZBCI must provide admissible
evidence of (1) the existence of a valid contract, (2) a breach by APCO, and (3) damage as a result of
the breach. See Richardson v. Jones, 1 Nev, 405, 408 (1865). In this case, this Court concludes that
ZBCI has presented sufficient admissible evidence on all elements of a breach of contract.

4, The Subcontract between the respective parties is a valid contract. However, as
discussed in this Court’s separate decision regarding the enforceability of the Subcontract’s “pay-if-
paid provisions,” the pay-if-paid provisions are against public policy and are void and unenforceable
under Nev. Rev. Stat. 624.628(e). The remaining terms of the Subcontract remain enforceable.

5. Nev. Rev. Stat. 624.626(3) automatically approves written requests for change orders
unless the higher-tiered contractor denies the requests in writing within 30 days after the lower-tiered

contractor submits the requests. Here, this Court concludes that because ZBCI did not receive any

-6~
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written denials of its change order requests within 30 days of request, ZBCI’s change order requests
amounting to $347,441.67 were approved by operation of law. ZBCI is therefore entitled to payment
in the amount of $347,411.67 for all of the change orders submitted,

6. Under Nevada law, compliance with a valid condition precedent requires only
substantial performance. See, e.g., Laughlin Recreational Enterprises, Inc. v. Zab Dev. Co., Inc., 98
Nev. 285, 287, 646 P.2d 555, 556~57 (1982). ZBCI proved at least substantial compliance with the
conditions precedent for payment of the Retention, entitling ZBCI to payment of $403,365.49 for the
Retention,

7. Alternatively, by the very terms of the Subcontract itself, the termination of the Prime
Coniract automatically entitles ZBCI to payment of $403,365.49 for the Retention and $347,441.67
for the completed work on the change orders. This Subcontract language—exclusive of the void pay-
if-paid provisions—coincides with a prime contractor’s obligations to pay its subcontractors
pursuant to Nev, Rev. Stat. 624.626(6).

8. APCO breached the Subcontract by refﬁsing to pay ZBCl éil of the amount owed for
the Retention and the change orders, and as a result ZBCI is entitled to judgment on its Complaint as
a matier of law. This gives rise to $750,807.16 in damages, exclusive of atiomey’s fees, costs, and
interest.

C. ZBCY's Nev. Rev, Stat. 108 Claim

9. There is no dispute that ZBCI complied with the requirements for enforcing its lien
rights under Chapter 108 of the Nevada Revised Statutes.

10.  Nev. Rev. Stat. 108.239(12) entitles ZBCI to a “personal judgment for the residue
against” APCO.

11, Because ZBCI did not receive any of the procesds from the Nev. Rev. Stat, 108 sale
of the Project, there is no genuine issue that ZBCI is entitled to a personal judgment under Nev. Rev.
Stat. 108.239 against APCO for $750,807.16 as the lienable amount, plus any reasonable attorney’s

tees, costs, and statutory interest that the Court may award,

1236578v.2 0130
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and therefore cannot excuse APCO’s payment of the amount owed to ZBCL

for refusal other than the enforceability of the pay-if-paid provision. Pursnant to Nev. Rev. Stat,

b, Preclusion of APCO’s Defenses
12, This Cowrt has considered APCO's arguments in response to ZBCI's motion for
summary judgment and concluded that the arguments have no merit.

13, As discussed above, the pay-if-paid provisions in the Subcontract is unenforceable

14.  If APCO wanted to assert other grounds for refusing payment to ZBCJ, Nev. R. Civ.

P. 26(e)(2) required APCO to seasonably amend its prior interrogatory responses to include grounds

37(c)1) and Pizarro-Ortega v. Cervantes-Lopez, 133 Nev. Adv. Op. 37, 396 P.3d 783, 787 (2017),
APCO’s failure to seasonably amend precludes APCO from asserting any other defenses “at a trial,
at a hearing, or on a motion” unless APCO substantially justifies this failure or such failure is
harmiess to ZBCL. |

15.  The facts of this case are clear and uncontested. APCO was aware of its alleped
grounds for refusing payment of the $750,807.16 owed to ZBCI before ZBCI filed its complaint
against APCO. APCO could have asserted its other defenses, other than its belief in the
enforceability of the pay-if-paid provision, at the time it served its April 29, 2010 responses to
ZBCI’s interrogatories. In any event, several extensions to discovery were granted in this case even
up to a few weeks before dispositive motions ware filed. APCO had ample opportunities to
seasonably amend or supplement its discovery responses to assert additional defenses against paying
ZBCI the amount owed under the Subcontract.

16, Yet, APCO failed to exjﬂain why during the seven years of litigation between APCO
and ZBC], it did not disclose any defenses other than its belief in the enforceability of the pay-if-paid
provision. For example, APCO did not explain its decision to omit the other defenses in its April 29,
2010 responses to ZBCI’s interrogatories and May 12, 2017 responses to ZBCI's interrogatories.
APCO also did not explain why it did not amend or supplement its discovery responses with the
other defenses during discovery.

17.  ZBCI reasonably relied on APCO’s interrogatory responses to formulate ifs litigation

plan, which inchuded decisions to avoid certain discovery. For example, ZBCI limited its discovery

-8- :
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to taking APCO’s Nev. R. Civ. P. 30(b)(6) depositions with truncated questioni'ng. ZBC1 also filed
its mation for summary judgment that focused on the enforceability of the pay-if-paid provisions.

18. By raising defenses other than the enforceability of the pay-if-paid provisions for the

first time in its opposition to ZBCI’s motion for summary judgment, APCO has prejudiced ZBCI.

The late defenses have prevented ZBCI from conducting discovery at a time when relevant
information is available and fresh in witnesses’ mind. APCO’s prejudicial actions also forced ZBCI
to incur time and costs to conduct discovery based on incomplete information.

19, APCO’s late defenses are not justified and are extremely prejudicial to ZBCL. Those
defenses are now too little, too late. Under Nev. R. Civ. P. 37(c)(1), APCO cannot introduce any
evidence to support any defenses against ZBCI’s claims because its prejudicial discovery responses
only claimed that it relied on the void pay-if-paid provisions,

20.  Due to the preclusion of the other defenses, ZBCT’s evidentiary objections regarding
those defenses are moot.

21, ZBCI is entitled to judgment on its breach of contract claim and its Nev. Rev. Stat,
108 claims as a matter of law.

E. Attorney’s Fees, Costs, and Interest

22.  ZBCI is the prevailing party under the Subcontract and the prevailing len claimant
under Nev, Rev, Stat, 108.237(1), |

23. Under the Subcontract, ZBCI is entitled to an award of interest, reasonable attorney’s
fees, and costs incurred to collect the amount owed to ZBCL

24, Under Nev. Rev. Stat. 108.237(1), ZBCI is also entitled to the cost of preparing and
recording the notice of lien, the costs of the proceedings, the costs for representation of the len
claimant in the proceedings, and any other costs related to ZBCE's efforts to collect the amount owed
against APCO. This includes, without limitation, attorney’s fees and interest.

25.  Nev. Rev. Stat. 108.237(2)(b) provides the calculation of the interest that accrues
under the amount awarded under Nev. Rev. Stat, 108.237(1). This interest is equal to the prime rate
at the largest bank in Nevada, as ascertained by the Commissioner of Financial Institutions, on

Janvary 1 or July 1, as the case may be, immediately preceding the date of judgrment, plus 4 percent,

9.
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on the amount of the lien found payabie. The rate of interest must be adjusted accordingly on each
January 1 and July 1 thereafter until the amount of the lien is paid,
26.  Interest is payable from the date on which the payment is found to have been due,

which would be December 15, 2008 in this case. Interest will accrue on the lienable amount,

attorney’s fees, and costs until the entire amount is paid.

ORDER

THEREFORE, IT IS HEREBY ORDERED that ZBCI's Motion for Partial Summary
Judgment Against APCO Construction is GRANTED in its entirety.

IT IS FURTHER ORDERED that ZBCI is awarded $750,807.16 (the “Award™) on its First
Cause of Action (Breach of Contract) and Fourth Cause of Action (Foreclosure of Mechanic's Lien),

IT IS FURTHER ORDERED that ZBCI’s remaining claims—-Second Cause of Action
(Breach of Implied Covenant of Good Faith & Fair Dealing), Third Cause of Action (Unjust
Enrichment_o_t in the Alternative Quantum Meruit), and Seventh Cause of Action (Violation of NRS
624 }—are moot, _

IT IS FURTHER ORDERED that ZBCI is awarded attorneys’ fees and costs incurred in
connection with this litigation.

IT IS FURTHER ORDERED that interest shall accrie on the unpaid amount of the Award
from ZBCI's complaint was filed, which was April 30, 2009, to the date the entire amount is paid.

IT IS FURTHER ORDERED that ZBCI has 30 days from the date of this order to submit a
memorandum selting forth its attomey’s fees and costs,

IT IS FURTHER ORDERED that APCO has 30 days after service of the memorandum to
submit a response.

IT IS FURTHER ORDERED that ZBCI has 10 days after APCO’s response to submit a
reply to the response.

IT IS FURTHER ORDERED that this Court will address the sole issue of whether ZBCl is
entitled to attorney’s fees and costs sef forth in the memorandurn at a hearing before this Court on

”qu-g J~  2018at Fi e am.

-10-
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IT IS FURTHER ORDERED that this Court will enter final judgment on ZBCI claims
upon a decision on the fees and costs—consistent with this Findings of Fact, Conclusions of Law,
and Order

IT IS FURTHER ORDERED that the trial on ZBCD’s complaint and all pending hearings
associated with ZBCI’s complaint are vacated,

IT IS SO ORDERED.

£
Dated this 2 é day of December,

DISTRICT COURT JUDGE

Respectfully submitted by:

Jorge A, Ramirez, Esq.

I-Che Lai, Esq.

WILSON, ELSER, MOSKQOWITZ, EDELMAN & DICKER LLP
300 South Fourth Street, 11th Floor

Las Vegas, Nevada 89101

Attorneys for Lien Clamant,

Zitting Brothers Consiruction, Inc.

Approved as to form and content by:

declined 1o sign

John H. Mowbray, Esq.

John Randall Jefferies, Esq.

Mary E. Bacon, Esq.

SPENCER FANE LLP

300 South Fourth Street, Suite 7060
Las Vegas, Nevada 89101

and

Cody 5. Mounteer, Esq.

MARQUIS AURBACH COFFING
10001 Park Run Drive

Las Vegas, Nevada 89145

Attorneys for APCO Construction, Inc.
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Electronically Filed
1/31/2018 1:19 PM
Steven D. Grierson

CLERK OF THE COU
NEOJ Cﬁw—ﬁ ,Q %“"’"“ -
JORGE A. RAMIREZ, ESQ.
Nevada Bar No. 6787
[-CHE LAI, ESQ.
Nevada Bar No. 12247
WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP

300 South 4™ Street, 11™ Floor

Las Vegas, NV 89101-6014

Telephone: (702) 727-1400
Facsimile: (702) 727-1401

Jorge Ramirezipwilsonelser.com
[-Che.Lai@wilsonelser.com
Attorneys for Lien Clamant,
Zitting Brothers Construction, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada CASE NO. 08A571228
corporation, DEPT. NO. X1I1
Plaintiff, NOTICE OF ENTRY OF ORDER
DENYING APCO CONSTRUCTION,
Vs, INC.’S MOTION FOR

: RECONSIDERATION OF COURT’S
GEMSTONE DEVELOPMENT WEST, INC., 2 | ORDER GRANTING ZITTING

Nevada corporation, BROTHERS CONSTRUCTION, INC.’S
PARTIAL MOTION FOR SUMMARY
Defendant. JUDGMENT
Consolidated with:
AND ALL RELATED MATTERS | AS574391; AS574792;, A577623; AS583289;

A587168; A580889; A584730; A589195;
AS595552; A597089; A592826; A589677;
AS596924; A584960; A608717; AG08718; and
AS550319

PLEASE TAKE NOTICE that an Order was entered in the above entitled action on the 25

day of January, 2018, a true and correct copy of which is attached hereto.

Dated this gﬁ@ day of January, 2018. }
\ i)
N .&’j ?.—«-ﬂ""“*“*-‘\
(" Jorge A. Ramirez, Esq.
A I-Che Lai, Esq.
\_WILSON, ELSER, MOSKOWITZ, EDELMAN
CKER LLP
300 South Fourth Street, 11th Floor
Las Vegas, Nevada 89101
Attorneys for Lien Clamant,
Zitting Brothers Construction, Inc.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b}, I cextily that [ am @employee of WILSON ELSER MOSKOWITZ

(EDELMAN & DICKER LLP, and that on this & day off/ N A e 2018, 1 served a true

and correct copy of the foregoing document as follows:

by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada;

via electronic means by operation of the Court’s electronic filing system, upon each
party in this case who is registered as an electronic case filing user with the Clerk;
and pursvant to Rule ¢ of the N.E.F.C.R.

via hand-delivery to the addressees listed below;

via facsimile;

by transmitting via email the document listed above to the email address set forth
below on this date before 5:00 p.m.

1;\31 Ll BT~

'An Employee of
WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
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Steven D, Grierson

CLERE Of THE COUE%

ORDR

JORGE A. RAMIREZ, ESQ.
Nevada Bar No. 6787

I-CHE LAl ESQ.

Nevada Bar No, 12247

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
300 South 47 Street, 11" Floor
Las Vegas, NV 89101-6014
Telephone: (702) 727-1400
Facsimile: (702) 727-1401
Jorge.Ramirez@wilsonelser.com
LChe. Lai@wilsonelser.com
Aftorneys for Lien Clamant,
Zitting Brothers Construction, Inc,

DISTRICT COURT
CLARK COUNTY, NEVADA
APCO CONSTRUCTION, a Nevada CASE NO. 08A571228
corporation, DEPT. NO, XTIl
Plaintiff,
Consolidated with:

Vs,
AS74391, A574792; A577623; A583289,
GEMSTONE DEVELOPMENT WEST, INC., a8 | A587168; AS80889; A584730; A589195;

Nevada corporation, AS595552; AS97089, A592826; A589677;
A596924; A584960, AGOBTIT, AGDB71S; and
Defendant. A590319

Date of Hearing: January 11, 2018
AND ALL RELATED MATTERS Time of Hearing: 9:00 am.

ORDER DENVING APCO CONSTRUCTION, INC.’S MOTION FOR
RECONSIBERATION OF COURT'S ORDER GRANTING ZITTING BROTHERS
CONSTRUCTION, INC.’S PARTIAL MOTION FOR SUMMARY JUDGMENT

On January 11, 2018, this Court heard APCO Construction, Inc.’s Motion for
Reconsideration of Court’s Order Granting Zitting Brothers Censtruction, Inc.’s Pattial Motion for
Summary Judgment. I-Che Lai of Wilson Elser Moskowitz Edeiman & Dicker, LLP appeared at the
hearing for Zitting Brothers Construction, Inc. (“ZBCI"). Mary E. Bacon of Spencer Fane LLY and
Cody 8. Mounteer of Marguis Aurbach Coffing appeared for APCO Construction, Inc. ("APCO™).
Having considered APCO’s motion, the pleadings and papers filed in this case, and oral argements

of counsel and finding pood cause,

1231240v.1
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Granting Zitting Brothers Construction, Ine.’s Partia

, 72 e
Dated this day of January, 2018

Respectfully submitted by:

TN ﬁ/”\\l

Jorge AL Ramirez, Esq.
I-Che Fai, Bsq.
ON, ELSER, MOSKOWITZ, EDELMAN & DICKLR LLP
300 South Fourth Street, 11th Ficor '
Las Vegas, Nevada 82101
Attorneys for Lien Clamani,

Zitting Brothers Construction, Inc.

Approved as to form and content by:

owbray,(Edq.
John Randalf Jefferies) Esq.

Mary E. Bacon, Fsq.

SPENCER FANE LLP

300 South Fourth Street, Suite 700
Las Vegas, Nevada 89101

and

Cody S. Mounteer, Esq.

MARQUIS AURBACH COFFING
10001 Park Run Drive

Las Vegas, Nevada 89145

Attorneys for APCO Construction, Ine.

R
1251240v.1

IT IS HEREBY ORDERED that APCO's Motion for Reconsideration of Court’s Order

tion for Summary Judgment is denied.
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ELECTRONICALLY SERVED

1/8/2018 5:35 PM

MOT

SPENCER FANE LLP

John H. Mowbray, Esq. (Bar No. 1140)

John Randall Jefferies, Esq. (Bar No. 3512)

Mary E. Bacon, Esq. (Bar No. 12686)

300 8. Fourth Street, Suite 700

Las Vegas, NV 89101

Telephone: (702) 408-3411

Facsimile: (702) 408-3401

E-mail: ]Mowbray(@spencerfane.com
Rlefferies(@spencerfane.com
MBacon(@spencerfane.com

-and-

MARQUIS AURBACH COFFING
Jack Juan Chen, Esq.

Cody S. Mounteer, Esq. (Bar No. 11220)
10001 Park Run Drive

Las Vegas, NV 89145

Telephone: 702.207.6089

Email: cmounteer@maclaw.com

Attorneys for APCO Construction, Inc.

DEPARTMENT Xill

o ¥ OF HEARING
DATE lhh? visae, 4 )
ABPROVED BY__ o

DISTRICT COURT

CLARK COUNTY,NEVADA

APCO CONSTRUCTION, a Nevada
corporation,

Plaintiff,
V.

GEMSTONE DEVELOPMENT WEST, INC., A
Nevada corporation,

Defendant.

AND ALL RELATED MATTERS

Case No.: A571228
Dept. No.:  XIII
Consolidated with:

A574391; A574792; A577623; A583289;
A587168; A580889; 4584730, A589195;
A595552; A597089; 4592826, A589677;
A596924; A584960; A6O8717; A608718; and

- A390319

MOTION I'OR RECONSIDERATION OF

- COURT’S ORDER GRANTING ZITTING

BROTHERS CONSTRUCTION. INC.’S
PARTIAL MOTION FOR SUMMARY
JUDGMENT
AND EX PARTE APPLICATION FOR
ORDER SHORTENING TIME AND TO
EXCEED PAGE LIMIT

APCO Construction, Inc. (“APCO”), by and through its undersigned counsel of record, the

law firms of SPENCER FANE LLP and MARQUIS AURBACH COFFING, submits the

Case Number: 08A571228
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following Motion for Reconsideration of the Cowrt’s Order Granting Zittings Brothers
Construction, Inc.’s (“Zitting”) Partial Motion for Summary Judgment. The Motion for
Reconsideration should be granted because: (1) APCO’s original opposition confirmed no less
than eight material facts that remain in dispute, (2) Zitting’s Reply did not meaningfully address
any of those eight material facts and did not accurately represent APCO’s affirmative defenses, (3)
this Court authorized and Zitting agreed to additional discovery, which, as reflected in APCO’s
supplemental briefing, resulted in new evidence confirming Zitting misrepresented several key
facts, (4) Zitting’s Surreply contained many inaccuracies, none of which account for the material

facts that are in dispute, (5) because inaccurate statements regarding the critical Padilla v. Big-D

Construction case were made at the hearing on this matter, and (6) when the Nevada Supreme

Court has analyzed pay-if-paid provisions without a mechanic’s lien waiver, it has found such
provisions to be valid conditions precedent to a general contractor’s obligation to pay a
subcontractor. These new facts and considerations require reconsideration and a denial of Zitting’s
Motion. APCO is entitled to a trial on the merits.

DATED: Januaryﬂh, 2018.
SPENCER FANE LLP

Mary E. Bacon, Esq. (Bar No. 12686)
300 S. Fourth Street, Suite 700

Las Vegas, NV 89101

Telephone: (702) 408-3400

Facsimile: (702} 408-3401

Attarneys for APCO Construction, Inc.
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ORDER SHORTENING TIME AND TO EXCEED PAGE LIMIT

The Court having reviewed APCO Construction, Inc.’s Motion for Reconsideration on
Order Shortening Time and good cause appearing:
It is HEREBY ORDERED that the time may be shortened and the Motion shall be set for

, iy
hearing on the I “waay of %MMW;QOIS, atq anm., in Department XIIL
4

It is also HEREBY ORDERED that APCO can exceed the 30 page limit set forth in EDCR |
2.20. APCO’s Motion may be 39 pages (including its table of contents and table of authorities).

Dated this _Ej{ day of January, 2018.

Submitted by:

SPENCER FANE LLP

sq
fieriks, Esq. (Bar No. 3512)

Mary E. Bacon, Esq. (Bar No. 12686)

300 S. Fourth Street, Suite 700

Las Vegas, NV 89101

Attorneys for APCO Construction, Inc.
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Declaration of Mary Bacon, Esq. in Support of an Order Shortening Time
to Hear Motion for Reconsideration

Mary Bacon, Esq. hereby declares under penalty of perjury under the laws of the State of
Nevada that the foregoing is true and correct and if called upon to testify, would do so.

1. Iam an attorney at the law firm of Spencer Fane, LLP, co-counsel for APCO Construction,
Inc. (“APCQ"). I have personal knowledge of the information contained in this declaration
and could testify as a witness if called upon to do so.

2. 1 am making this declaration in support of an Order Shortening Time for the Court to hear
its Motion for Reconsideration of the Court’s ruling on Zitting Brothers Construction,
Inc.’s (“Zitting”) Motion for Partial Summary Judgment.

3. APCO makes this Motion for Reconsideration on an order shortening time in the interest
of judicial economy before trial starts on the remaining claims. Additionally, in the event
the Court grants the instant Motion for Reconsideration, it would give the parties a fair
chance to prepare for tri‘al since Zitting would likely proceed to trial with the other
subcontractors on January 17, 2018.

4. 1 declare under penalty of perjury as provided under the laws of the State of Nevada that

the foregoing is true and correct and if called upon to testify, would do so.

DATED: J anuary: i}, 2018.

U OAWAASHRIOEN

MARY ﬁACON@SQ.
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119 Nev. 661, 670, 81 P.3d 537, 543 (2003).

Great Am. Ins. Co. of New York v. Vegas Const. Co., 251 F.R.D. 534, 538 (D. Nev. 2008).
Great Am. Ins. Co. v. Gen. Builders, Inc., 113 Nev. 346, 353-54 (1997)

Harvey’s Wagon Wheel, Inc. v. MacSween, 96 Nev. 213, 217-18, 606 P. 2d 1095, 1097
(1980)

Havas v. Bank of Nev., 96 Nev. 567, 613 P.2d 706 (1980}.

Hidden Wells Ranch v. Strip Realty, 83 Nev. 143, 145, 425 P.2d 599, 601 (1967}

Hijeck v. Menlo Logistics, Inc., No. 3:07-cv-0530-G, 2008 U.S. Dist, LEXIS 12886, 2008
WL 465274, *4 (N.D.Tex. Feb.21, 2008)
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Hotel Last Frontier Corp. v. Frontier Props., 79 Nev. 150, 155, 380 P.2d 293, 295 (1963).
Kahn v. Orme, 108 Nev. 510, 516, 835 P.2d 790, 794 (1992)

Indianapolis Minority Contractors Ass'n., 1998 U.S. Dist. LEXIS 23349, 1998 WL
1988826.

Lehrer McGovern Bovis v. Bullock Insulation, 124 Nev. 1102, 1117-1118, 197 P.3d 1032
(2008) '

Laughlin Recreational Enters. v. Zab Dev. Co., 98 Nev. 285, 287, 646 P.2d 555, 556
(1982).

Lorraine v. Markel Am. Ins. Co., 241 FR.D. 534, 552 (D. Md. 2007)

Lucini-Parish Ins. v. Buck, 108 Nev. 617, 620, 836 P.2d 627, 629 (1992)

Mansur v. Mansur, No. 63868, 2014 Nev. Unpub. LEXIS 790, at *4 n.1 (May 14, 2014)
Masonry & Tile Contractors Ass'n of S. Nev. v. Jolley, Urga & Wirth, Ltd., 113 Nev.
737, 741, 941 P.2d 486, 489 (1997)

MB Am., Inc. v. Alaska Pac. Leasing Co., 367 P.3d 1286, 1288 (Nev. 2016)

McDonald v. Shamrock Invs., LLC, No. 54852, 2011 Nev. Unpub, LEXIS 1628, at *1
(Sep. 29, 2011) '
Morgan v. D&S Mobile Home Ctr., Inc., Nos. 07-09-0315-CV, 07-09-0354-CV, 2010 Tex.
App. LEXIS 7498, at *8-9 n.4 (App. Sep. 10, 2010)

Nev, Nat'l Bank v. Snyder, 108 Nev. 151, 157, 826 P.2d 560, 563 (1992)

Padilla Construction Company of Nevada v. Big-D Construction, Corp. 386 P.3d 982,
2016 Nev. Unpub. LEXIS 958.

Pulliam v. Tallapoosa Cty. Jail, 185 F.3d 1182, 1185 (11th Cir, 1999)

Schettler v. RalRon Capital Corp., 128 Nev. 209, 221 n.7 (2012)

Sunbelt Worksite Mktg. v. Metro. Life Ins. Co., No. 8:09-cv-02188-EAK-MAP, 2011 US.
Dist, LEXIS 87387, at #5-6 (M.D. Fla. Aug. 8, 2011)

Theriault v. State, 92 Nev. 185, 547 P.2d 668, 1976 Nev. LEXIS 561 (Nev. 1976),

Visa Int'l Serv. Ass'n v. JSL Corp., No. 02:01-CV-0294-LRH (LRL), 2006 U.S. Dist.
LEXIS 81923, at *10 (D. Nev. Nov. 3, 2006)

Williams v. Cottonwood Cove Dev. Co., 96 Nev. 857, 619 P.2d 1219, (1980)

. Young v. Johnny Ribeiro Bldg., 106 Nev. 88, 787 P.2d 777 (1990}

Statutes and Other Aunfhorities

i

NRCP 15(b)

Fed R.Civ.P. 16(¢)
NRCP 30(b)

NRS 624

NRS 624.624
NRS 624.626

PROCEDURAL HISTORY

This case’s procedural history is fraught with complexity. Zitting filed its complaint

against APCO asserting lien claims, breach of contract, and other causes of action more than eight |
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years ago on April 30, 2009.! On June 10, 2009, APCO filed its answer to Zitting’s complaint.?
APCO asserted 20 affirmative defenses in its answer, including Zitting’s failure to meet conditions
precedent to payment.” All related actions were consolidated and APCO took the lead in pursuing
its claims against Gemstone.! This enured to Zitting’s benefit because it was simply able to join a
significant amount of APCO’s briefing.’ The bank who financed the Project filed a motion for
summary judgment as to lien priority, and the court granted the bank’s motion.® This had the
practical effect of granting all residual funds from the Project to the bank. APCO speatheaded and
financed the related appeal, which Zitting joined. The appeal was denied in September 2015, and a
special master was appointed in June 2016 to oversee discovery.’ Just last year, in August 2016,
the special master scheduled discovery and requested that parties submit answers to a
questionnaire about their respective claims.® Just last year, Zitting filed its initial list of witnesses |
and production of documents on September 1, 2016, and responded to the special master
questionnaire on September 23, 2016.” On September 29, 2016, the special master held a hearing
to confirm which parties were asserting claims in the instant matter since it was not clear.' So |
discovery with respect to Zitting’s claims against APCO and APCO’s defenses really only started |
in September 2016.

! Exhibit 1, Zitting Complaint against APCQ,
2 Exhibit 2, APCO’s Answer to Zitting's Complaint.
3 Exhibit 2, APCO’s Answer to Zitting's Complaint. .
4 See Docket Entries at; 2010-03-08 (APCO files Objections to Lenders’ Standard Interrogatories to the Lien
Claimants) ;.2010-03-00 (Zitting’s Joins APCO’s Objections to Lenders’ Standard Interrogatories to the Lien
Claimants); 2010-05-28 (Zitting files a Motion for Summary Judgment Against Gemstone and for Certification of
Final Judgment Pursuant to NRCP 54(B); 2010-07-01 (APCO files an Opposition to Bank's Motion for Partial
Summary Judgment as to Priority of Liens); 2010-07-21 (Zitting files a Joinder to APCO’s Opposition to Bank's
Motion for Partial Summary Judgment as to Priority of Liens); 2010-07-22 (Zitting files a Joinder to APCO’s Motion
for Partial Summary Judgment as to Priority of Liens); 2011-11-04 (APCO files a Motion for Issuance of Order on
Priority on Order Shortening Time); 2011-11-08 (Zitting files a Joinder to APCO’s Motion for Issuance of Order on
Priority on Order Shortening Time); 2011-12-12 (APCO files Opposition to Motion for Reconsideration or Re-
Hearing); 2012-01-04 (Zitting files a Joinder to APCO’s Opposition to Motion for Reconsideration or Re-Hearing);
2012-03-15 (APCO files an Opposition to SFC's Supplement to Summary Judgment as to Priority of Liens); 2012-03-
20 (Zitting files a Joinder to APCO’s Opposition to SFC's Supplement to Summary Judgment as to Priority of Liens);
2012-06-25 (APCO files Appeal); {Zitting joined the appeal and APCO carries the cost of the Appeal); 2015-09-24
gUnfortunately, the Appeal is Denied).

i
¢ Exhibit 3, Notice of Entry of Order Granting the Bank’s Motion for Summary Judgment.
7 See Exhibit 4, Order Appointing Special Master. .
® Exhibit 5, Special Master Order.
® See Docket.
19 See Special Master Hearing Order.
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And while APCO noticed Zitting’s deposition on March 29, 2017,""APCO and Zitting
agreed to continue the deposition to permit the parties to spend less on attorneys fees, and more
time engaging in settlement discussions.'? Three months later, APCO noticed Zitting’s deposition
for June 28, 2017, " Once again, APCO and Zitting agreed to contiﬁue the deposition.'* Then on
July 31, 2017, Zittin'g filed its partial motion for summary judgment against APCO. APCO
opposed the motion, and Zitting replied in September 2017.

The Court had a calendar call on September 5, 2017."° Tellingly, the parties noted
confusion regarding which parties were still in the case at the calendaf call.’® And parties that did
not timely comply with their mandatory pre-trial disclosure requirements were given more time to
comply.'” The remaining parties participated in a settlement conference on September 29, 2017,
which was not fruitful. The Court was scheduled to hear Zitting’s Partial Motion for Summary
Judgment on October 5, 2017. At that hearing, APCO’s counsel requested that discovery be
extended 45 days to allow the parties to complete depositions that had been intentionally delayed
per the mutual agreement of the parties.'® This Court authorized and the parties agreed to reopen
deposition discovery until the end of the month." Tellingly, while the parties came prepared to
argue the dispositive motions before the Court, the Court delayed hearing the pending dispositve
motions until after the depositions would be completed.?

On October 27, 2017, less than 2 months ago, Zitting’s NRCP 30(b)(6) witness was

deposed for the first time.*! That Court authorized deposition occurred after all initial briefing in

! See Exhibit 17, March 29, 2017 Notice of Deposition to Zitting.

12 See Exhibit 6, Declaration of Cody Mounteer, Esq.

13 See Exhibit 26, June 28, 2017 Notice of Deposition to Zitting.

' Exhibit 6, Declaration of Cody Mounteer, Esq.

1 See docket.

!% See Exhibit 27, Minutes from September 5, 2017 Hearing (“Mr. Johnson noted confusion with the number of parties
in the case, knowing what's going on procedurally, and the Motion for Sununary Judgment and Joinders being moved
to October.”).

'7 See Minutes from September 5, 2017 Hearing (“COURT ORDERED deadline for parties who have not complied
with the Special Master's questionnaire and have not filed their pretrial disclosures SET Friday, September 8, 2017 by
3:00 pm and FURTHER ORDERED hearing SET Monday, September 11, 2017 on Plif's Oral Motion to Dismiss
Pursuant to Rule 7(b).”).

1® See Minutes from October 5, 2017 Hearing.

19 See Exhibit 30, Order from October 5, 2017 Heating.

2® See Exhibit 28, Transcript from October 5, 2017 hearing at 10-12.

! Sec Exhibit 7, Deposition of S. Zitting.

8 0148




O oo ~1 Ot B W B

e R N T s T N e s T L O o L o e T T o S
o0 ~F N On s W N = D ND DO =] N B W B e O

Zitting’s original Motion.
Zitting’s deposition revealed a significant amount of new information that contradicted

Zitting evidence submitted with its motion. As such, APCO filed a supplemental brief on

| November 6, 2017 to make the Court aware of this new critical evidence.? Critically, Zitting did

not timely object to the supplement because of the order allowing new discovefy. The next day,
APCO supplemented its interrogatory responses to Zitting to account for the defenses APCO was
able to clarify through Zitting’s deposition.® Then on November 15, 2017, Zitting filed
supplemental briefing to respond to APCO’s supplemental brief.** The Court held an abbreviated
hearing on the matter on November 16, 2017, and then the Court issued a minute order granting
Zitting’s Partial Motion for Summary Judgment on November 27, 2017 despite the documented
factual disputes.?

Following issuance of the Court’s minute ofdér, APCO followed up with counsel for
Zitting to acquire a draft order on Zitting’s motion for Partial Sun;lmary Judgment. Zitting finally
provided the order on Wednesday, December 20, 2017. Subsequent to receiving the draft order, it
became apparent that the Parties fundamentally disagreed with regard to the interpretation of the
langnage in the Decision. Specifically, the minute order states that “the Court still has before it
the question of whether there are genuine issues going to breach of the contract related to Zitting’s
performance of the same.”?® Yet, then provides that “the subject Motion is GRANTED in its
entirety.””’ As the Court’s Decision reads, it is APCO’s position that the Court specifically found
“genuine issues” of material fact remain as to Zitting’s “performance” and breach of the contract
that must be presented at trial. Conversely, Zitting asserts that regardless of the above finding, the
Court granted the Motion in its entirety and, as such, Zitting is effectively removed from the case
and there are no issues of fact to present at trial. As evidenced by the instant Motion, it is clear

that the Court, in fact, “still has before it the question of whether there are genuine issues going to

2 See Docket at November 6, 2017.

2 See Exhibit 8, APCO’s Supplemental Responses to Zitting’s First Set of Interrogatories.
¥ See Docket at November 15, 2017.

%5 See Exhibit 9, Court’s November 27, 2017 Minute Order.

% Id.

7 1d,
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breach of the contract related to Zitting’s performance of the same.”®® Lastly, Zitting’s order is
materially flawed, as it contains language from Helix’s motion for partial summary judgment that
was not presented by Zitting in any form or fashion.

II. LEGAL STANDARD.

The Nevada Supreme Court has held that “{u]nless and until an order is appealed,
the district court retains jurisdiction to reconsider the matter.””?® In Clark County, a motion for
rehearing must be filed within 10 days after service of written notice of entry of the order
following the original hearing.’® Rehearings are appropriate only when “substantially different
evidence is subsequently introduced or the decision is clearly erroneous.””’  This Court has
discretion on the question of rehearing. See Harvey's Wagon Wheel, Inc. v. MacSween,”
(reconsideration of previously denied _motion for summary judgment approved as the “judge
was more familiar with the case by the time the second motion was heard, and he was persuaded
by the rationale of the newly cited authority”).

In addition, a motion for reconsideration of summary judgment may be brought under
both NRCP 59(e) and NRCP 60(b). Rehearings are justified when a party seeks to reargue a point
of law and provides a convincing legal basis for doing so. See Gibbs v. Giles,” (holding trial court
did not err in granting motion for rehearing in order to permit a party to reargue the law).

APCO submits that the unique procedural bistory of this case requires this Court to
entertain this Motion for Reconsideration because new facts became available with the late
discovery ordered by the Court and after brieﬁrng on Zittilng’s' Motion was completed. In light of
those new facts, the application of law mandates reconsideration and the denial of Zitting’s

Motion. There are triable issues of fact that entitle APCO to a trial on the merits. Reconsideration

now will save the parties significant time and money. associated with an appeal.

2 1d.

2 Gibbs v. Giles, 96 Nev. 243, 245, 607 P.2d 118, 119 (1980); accord Barry v. Lindner, 119 Nev. 661, 670, 81 P.3d
537, 543 (2003).

3 See EDCR 2.24(b).

3 Masonry & Tile Contractors dss'n of S. Nev. v. Jolley, Urga & Wirth, Ltd., 113 Nev. 737, 741, 941 P.2d 486,
489 (1997)

2 96 Nev. 215, 217-18, 606 P.2d 1095, 1097 (1980)

3 06 Nev. 243, 244-45, 607 P.2d 118, 119 (1980)
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III.  APCOQO’s original Opposition raised Material Issues of Fact.

1. APCO disputed eight material facts necessary for summary judgment, and
Zitting did pot adequately address these material facts,

Zitting’s Motion for Summary Judgment asked for summary judgment on its breach of
contract and NRS 108 claims.** APCO cited admissible evidence directly disputing no less than
eight material facts in its opposition to Zitting’s Motion. Those facts included: whether the drywall
was complete as required per the subcontract for a release of retention, whether Zitting invoiced
APCO after 06/30/08 (and whether Zitting’s purported pay applications were inconsistent or ever
received by APCO), whether Zitting segregated the amount of work it allegedly completed under
APCO or Camco, the value of Zitting’s completed work (and whether or not it was ever |
submitted, approved, or rejected by APCO or Camco), whether Zitting ever submitted close-out |
documents, and whether Zitting received a notice of stop work.”> APCO’s rebuttal of these points
was based on fhe affidavits of Mary Jo Allen, APCO’s PMK. Resolving these critical facts was |
necessary for the Court to decide in Zitting’s favor. As explained below, Zitting’s Reply did not |
adequately address these material facts. As such, this Court was necessarily weighing the |
credibility of the evidence and witnesses. “[A] district court cannot make findings concerning the
credibility of witnesses or weight of evidence in or&er to resolve a motion for summary

judgmen‘c.”36 &

[TThe trial judge may not in granting summary judgment pass upon the credibility |
or weight of the opﬁosing affidavits or evidence. That function is reserved for the trial. On a
summary judgment motion the court is obligated to accept as true all evidence favorable to the
party against whom the motion is made.”™’

Thus, any award of a breach of contract action would be error since Zitting’s Reply did not
sufficiently address the eight genuine issues of material fact that APCO presented and the Court |
was mandated to accept as true.

IV. Zitting’s subsequent deposition testimony undermined the basis of Zitting’s
Motion.

3 Exhibit 10, Zitting’s Motion for Summary Judgment.

* See APCQ's Opposition at 3-6, on file herein.

% Borgerson v. Scanlon, 117 Nev. 216, 220, 19 P.3d 236, 238 (2001)

37 Hidden Wells Ranch v. Strip Realty, 83 Nev. 143, 145, 425 P.2d 599, 601 (1967)
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Notably, Zitting’s original Reply did not even address four of APCO’s disputed facts.*®
And of the four disputed material facts that Zitting did address, all were later directly contradicted
by its own deposition testimony. More specifically, Zitting addressed: (1) Camco’s responsibility
for the amount owed to Zitting, (2) Zitting’s failure to submit the pay applications at issue, (3) the
fact that the change orders at issue were never approved, and (4) completion of the drywall for
Buildings 8 and 9, which was the milestone per the retention payment schedule.*

Addressing amounts allegedly owed by Camco, Zitting’s Reply claimed it “never had any
relationship” with Camco on the Project.”’ Zitting’s deposition confirmed differently. Zitting
admitted that it performed change order work under Camco’s direction:

Q. (By Mr. Jefferies) Okay. So it's my understanding that, by at
least September 6 of '08, Zitting was doing work for CAMCO.
Would you agree with that?

A. Tt appears that way, yes.

Q. Okay. And tell me what the first page of Exhibit 4 is.

A. Tt appears to be an accounting of hours spent by Zitting
employees doing change order work that was signed off by
somebody with CAMCO, it looks like.41

Would you agree, sir, that what you're showing is Change Order
Request 22, 23, 24, and 25 in Exhibit 3 were actually performed

for CAMCO?
A. Performed under their direction.42

Zitting’s Reply also alleges that APCO does not have any admissible proof that Zi;(ting
worked on the Project after APCO’s depal“cure.43 As represented above, Zitting’s own accounting
records and its deposition testimony confirm this statement is not accurate.® Further, Zitting’s
Reply also represented that the amount it sought from this Court was only for approved and
completed work on Buildings 8 and 9, completed before APCO left the Project.”’ As quoted

above, Zitting admitted its employees were on the Project doing change order work for Camco in

% Zitting’s Reply failed to address four disputed facts listed in APCOQ's opposition; whether Zitting’s pay applications
were inconsistent, the value of Zitting’s completed work, whether its work was ever approved by APCO or Camco,
and whether Zitting submitted close out documents.

% See Zitting’s Reply at 11-13, on file herein.

40 Reply at 11:19-23, on file herein.

4 zitting Deposition at 42.

*2 Zitting Deposition at 54.

* Reply at 11:23-24,

* See Zitting deposition at 42, 54.

3 Reply at 11:25-27.
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September 2009, which was affer APCO left the Project in August 2008, Those amounts are

incorrectly included in the amount Zitting was just awarded by the Court’s granting of Zitting’s

Motion.*¢

Among other things, Zitting was not entitled to retention until the drywall was completed
in Buildings 8 and 9. APCO’s original opposition included photos of the Project in August and
November of 2008 confirming the drywall was not complete.'’ And then, in Zitting’s Court
authorized deposition, Zitting not only acknowledged the drywall requirement but confirmed it
had no evidence to satisfy that precondition of the retention payment schedule:

Q Okay. So as you sit here today, are you able to testify as to
whether the drywall was complete prior to the time you stopped
working for APCO on the project?

A. I can testify that the first layer, if you will, of drywall was
complete and the only thing that was, to my knowledge, not
complete was some soffits in the kitchens, that there was an issue
with the assembly -- the fire assembly or something. So they
were not done, but they had done flooring under them and they had
even done some cabinets in some areas. And so there was some
open soffits that they were still waiting for clarification or design
on. And to my knowledge, that's the only thing that was not
complete, in terms of dry'.’vall.48

Q.Okay. Go to page 27 [of Exhibit 15]. And, again, I've got a head

start on you. Mine’s highlighted, but if you look under Buildings 8

and 9, you'll see references to drywall.

A. Okay.

Q. And there's some percentages complete for the various floors in

those two buildings, 8 and 9.

A. Okay.

Q. Continuing on to the next page, 28, under Building 9, it says,

Corridors, drywall has not started. First floor corridor lid framing

is 70 percent complete and then the drywall itself is shown as

being 55 to 70 percent complete depending upon the building.
. My question to you is: Sitting here as the corporate designee for

Zitting, do you have any facts documents, or information to rebut

these purported percentages of completion for the drywall on

Buildings 8 and 97 '

A.1dont®

# Gee Zitting Deposition at 42 and 54.

7 $ee Exhibit 11, Photos of Buildings 8 and 9 confirming the drywall was not completed.
“ 7itting Brother's NRCP 30(b)(6) deposition at 27:21-29:2.

4 Zitting Deposition at 93:6-94:15.
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Lastly, Zitting’s Reply argues APCO never denied certain change orders in its Reply.
Zitting’s deposition confirmed the opposite:
Q. Okay. Isn’t it true, sir, that as the corporate representative for
Zitting today, that APCO — whether you agreed or not, APCO did

reject some change order recéuests. Correct?
A. It appears that they had.”

APCO’s original Opposition and newly authorized evidence raised genuine issues of
material fact. As such, the only way the Court could have decided in Zitting’s favor was to weigh
the credibility of the evidence at this summary judgment stage.

A. Al of APCO’s Oppesition exhibits were admissible.

Zitting Reply takes issue with Ms. Allen’s affidavit arguing that most of it is
inadmissible.’! Zitting’s objections are unfounded, As Zitting admitted, Ms. Allen acted as
APCO’s NRCP 30(b)(6) designee. Accordingly, Ms. Allen had not only the opportunity but the
mandate to inform herself to speak for APCO.»

Zitting insisted Ms. Allen needed to have personal knowledge for her affidavit.” Zitting is
wrong, “The testimony of a Rule 30(b)(6) designee represents the imowledge of the corporation,
not of the individual deponents.” Great Am. Ins. Co. of New York v. Vegas Const. Co.™
(providing an exhaustive overview of the principles behind a Rule 30(b)(6) deposition). As such, a
Rule 30(b)(6) designee need not have any personal knowledge of the designated subject matter.> |

This is true even of affidavits submitted by 30(b)(6) designees.*®

% Zitting Deposition at 51:22-52:1,
! See Zitting’s Reply at 3-5.
52 Spe NRCP 30(b)(6) (Under NRCP 30(b)(6), an organization must designate individuals to “testify as to matters
ksiown or reasonably available to the organization.”)
53 zitting’s Reply at 3-5.
i: 251 FR.D. 534, 538 (D. Nev. 2008) (internal quotation marks omitted).
Id

56 Sunbelt Worksite Mktg. v. Metro. Life Ins. Co., No. 8:09-cv-02188-EAK-MAP, 2011 U.S, Dist. LEXIS 87387, at
*5.6 (M.D. Fla. Aug. 8, 2011) (collecting cases) and citing Atlantic Marine Florida, LLC. V. Evanston Ins. Co., 2010 }
US. Dist. LEXIS 56067, 2010 WL 1930977 (M.D. Fla. May 13, 2010) (where the Court refused to strike an |
authorized corporate representative's filed affidavit in support of the corporation's motion for summary judgment on |
the grounds of insufficient personal knowledge, because the court found that it is not necessary for a corporate
representative designated as a Rule 30(b)(6) witness to have direct, personal knowledge of each and every fact
discussed in an affidavit or deposition because a Rule 30(b)(6) representative or designee can be inferred to have
knowledge on the behalf of the corporation as the corporation is meant to appear vicariously through them); ABN
Amro Morigage Group, Inc. v. Maximum Movtgage, Inc., et al, No. 1:04cv492, 2006 1.8, Dist. LEXIS 64455, 2006
WL 2598034, *7 (N.D.Ind. Sept.8, 2006) {finding a corporate representative's knowledge is inferred regarding the
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To prepare, a 30(b)(6) designee must, if necessary, “use documents, past employees, and
other resources.”’ Here, Ms. Allen, as APCO’s NRCP 30(b)(6) designee, educated herself in the
topics of her affidavit, spoke with APCO employees, utilized documents at APCO’s disposal, and
reviewed APCO’s NRS 51.135 business records in making her affidavit.® Cf Theriaulr v. State,”’
{NRS 51.135 provides that business records are admissible in any form). The chart below
summarizes why each of Zitting’s alleged objections to Ms. Allen’s NRCP 30(b)(6) affidavit is

without merit.

Exhibit in APCO’s | Zitting’s Objection to | Why it is admissible.
Opposition Exhibit

Exhibit 1, paragraph 3 of | Ms.  Allen cannot | As APCO’s NRCP 30(b)(6) designee, Ms.
Ms. Allen declaration | authenticate the | Allen familiarized herself with APCO’s
{“Attached as Exhibit 2 | photos. business records to make her affidavit. She
to the Opposition are was able to confirm that the photos in
photographs of buildings question were taken by Brian Benson in the
8 and 9 at the Project, regular course of business.®

and that were taken by
APCO during its
ordinary  course  of
business.”

Exhibit 1, paragraph 5. | Ms. Allen’s statement | Ms. Allen’s statement was never intended to
“All of  Zitting’s | calls for a legal {make a legal conclusion. Her factual
approved change orders | conclusion, and a lack | statement was simply that APCO paid for the

that APCO was | of foundation. approved change orders it received through

responsible for were Aupgust 2008. Further, there is foundation for

paid through August Ms. Allen’s statement. Ms. Allen is APCO’s

2008.” accounts payable clerk. She is responsible for
processing and paying approved change
orders.

Exhibit 1 at paragraph 7. | Foundation and | Ms. Allen’s statement is admissible. As stated

“APCO  was  never | alleped contrary | above, Ms. Allen confirmed that APCO was

matters she attests to and does not have to a demonstrated "personal knowledge'); Hijeck v. Menlo Logistics, Inc., No.
3:07-cv-0530-G, 2008 U.S. Dist. LEXIS 12886, 2008 WL 465274, *4 (N.D.Tex, Feb.21, 2008) (acknowledging a
corporate representative does not have to have direct personal knowledge of each and every fact discussed in affidavit
or deposition but can be subjective beliefs and opinions of the corporation).

57 Bridell v. Saint Gobain Abrasives Inc., 233 FR.D. 57, 60 (D. Mass. 2005).

% Exhibit 13, Declaration of Mary Jo Allen.

¥ 97 Nev. 185, 547 P.2d 668, 1976 Nev. LEXIS 561 (Nev. 1976), overnuled, Alford v, State, 111 Nev, 1409, 906 P.2d
714, 111 Nev. Adv. Rep. 163, 1995 Nev. LEXIS 161 (Nev, 1995), overruled as stated in Hill v. State, 114 Nev. 169,
953 P.2d 1077, 114 Nev. Adv. Rep. 21, 1998 Nev. LEXIS 24 (Nev. 1998), overruled in part, Bigpond v. State, 128
Nev. 108, 270 P.3d 1244, 128 Nev. Adv. Rep, 10, 2012 Nev, LEXIS 27 (Nev. 2012).

% Exhibit 13, Declaration of Mary Jo Allen.

% See Dectaration of Mary Jo Allen.
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provided or received
Zitting’s alleged pay
applications dated
06/30/2008 and
11/30/2008  that are
collectively attached to
the  Opposition 48
Exhibit 4.”

deposition statement. | never provided or received the referenced pay
applications by reviewing Project documents,
and speaking with APCO employees.

Exhibit 1 at paragraph 7.
“Zitting  still had a
remaining part of its
scope of work to
complete at the Project
when APCO stopped
work and tumed the
Project over to Camco in
August 2008.”

No personal { Ms. Allen made herself aware of these facts
knowledge of the | as the NRCP 30(b)(6) representative throngh
Project’s construction | speaking with Joe Pelan and Brian Benson
and reviewing the Project’s records, including
the drywaller’s billings.62 And as cited above,
30(b)(6) designees do not need to have
personal knowledge for their declarations on |}
behalf of the company.

Exhibit 2 (photographs
of buildings 8 and 9).

Authentication  and | As APCO’s NRCP 30(b)(6) designece, Ms.
admissibility, APCO | Allen familiarized herself with APCO’s
didn’t have personal | business records to make her affidavit. She
knowledge of the | was able to confirm that the photos in
construction since it | question were taken by Brian Benson in the
left the project before | regular course of business.®

November 2008 when
the photos were taken

Exhibit 6 (Camco’s
Payment Application)

Authentication  and | These were documents produced by Camco, a i
admissibility, no | party to this litigation. “{D]ocuments
evidence documents | provided to a party during discovery by an
are what they claim to | opposing party are presumed to be authentic,
be, no declaration to | shifting the burden to the producing party to
authenticate, no | demonstrate that the evidence that they ji
personal knowledge. | produced was not authentic.” Lorraine v.
Markel Am. Ins. Co.,% citing Indianapolis |
Minority Contractors Ass'n.,° ("The act of
production is an implicit authentication of
documents produced...”).

Notably, the Court’s minute eniry granting Zitting’s Motion did not address these

evidentiary issues, and the Court’s order found Zitting’s evidentiary obj ections to be “moot.

1366

B. Zitting was on notice of APCO’s defenses eight vears ago when APCO filed its

ansywer.

62 Exhibit 13, Declaration of Mary Jo Allen.

63 Exhibit 13, Declaration of Mary Jo Allen.

241 F.R.D, 534, 552 (D. Md. 2007)

55 1998 U.S. Dist, LEXIS 23349, 1998 WL 1988826, at *6

8 Exhibit 29, Findings of Fact and Conclusions of Law and Order Granting Zitting"s Motion,
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Zitting’s Reply claims that APCO is precluded from opposing Zitting’s Motion on any
other basis than a pay-if-paid defense because APCO only listed a pay-if-paid defense in its
interrogatories.®’ Zitting argued that “[d]uring the seven years of litigation, APCO has consistently
refused payment based solely on the void pay-if-paid provision.”® This is completely inaccurate,
and quite frankly, lacks candor to this Court. APCO filed its answer to Zitting’s complaint on June
1, 2009 and specifically asserted 20 affirmative defenses, including the following:®

SECOND AFFIRMATIVE DEFENSE
The claims of the ZBCI have been waived as a result of their
respective acts and conduct.

THIRD AFFIRMATIVE DEFENSE

No monies are due ZBCI at this time as APCO has not received
payment for ZBCI's work from Gemstone, the developer of the
Manhattan West Project.

FIFTH AFFIRMATIVE DEFENSE

At the time and place under the circumstances alleged by the ZBCI,
ZBCI had full and complete knowledge and information with regard
to the conditions and circumstances then and there existing, and
through ZBCI's own knowledge, conduct, acts and omissions,
assumed the risk attendant to any condition there or then present.

EIGHTH AFFIRMATIVE DEFENSE
The damages alleged by ZBCI were caused by and arose out of the
risk which ZBCI had knowledge and which ZBCI assumed.

TENTH AFFIRMATIVE DEFENSE
APCO’s obligations to ZBCI have been satisfied or excused.

TWELFTH AFFIRMATIVE DEFENSE
The claim for breach of contract is barred as a result of
ZBCI's failure to satisfy conditions precedent.

SIXTEENTH AFFIRMATIVE DEFENSE

Any obligations or responsibilities of APCO under the subcontract
with ZBCI, if any, have been replaced, terminated, voided, canceled
or otherwise released by the ratification entered into between ZBCI,
Gemstone and CAMCO and APCO no longer bears any liability
thereunder.

EIGHTEENTH AFFIRMATIVE DEFENSE

ZBCI has failed to comply with the requirements of NRS 624.7°

So Zitting has been on notice of APCO’s defenses since June 1, 2009.

57 Reply at 5.
S Reply at 7:16-17.
% Exhibit 2, APCO’s Answer to Zitting’s Complaint.
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APCO also testified about its multiple affirmative defenses at its NRCP 30(b)(6)
deposition. Zitting’s July 17, 2017 NRCP 30(b)(6) deposition notice specifically requested that
APCO’s designee be prepared to testify to “[a]ll facts related to your defenses against ZBCI’s
claims as alleged in ZBCI’s complaint in this case.”’t On July 19, 2017, APCO’s NRCP 30(b)(6)
designee, Mary Jo Allen, testified about several of APCO’s defenses, including that Zitting did not
meet the conditions of the subeontract’s retention payment schedule:

Q. Whatis your understanding ofa retention?

A. Retention is not due on the project untilthe project has totally
been completed in its entirety. Not only that,the owner has to accept
allthe work thatwas completed, the as-builts mustbe in, the closeouts
must be in, and retention is then paid from the owner and will then be
paid to the subcontractors. It is not due until all those five things [in
paragraph 3.8 of the subcontract] havebeen completed.

Q. Understood. And duringthe course of Zitting’s work on the
project, Zitting received progress payments; correct?

A. Yes,sir.

Q. In the course of making those progress payments, there were
retention that were withheld, is that correct?

A. Yes,sir.

Q. You testified that Zitting would not get those retentions
until certain conditions were met, correct?

A. Yes,sir.

Q. Until these conditions were met, was there an -actual
retention check beingissued to anyone and held by anyone?

A, No.

Q. The retention would only be withheld if the

work had already been approved and completed by Zitting, correct?
A, When completed by all subcontractors.

Q. Let me clarify. When you say completed by all
subcontractors, that's only when the retention is being paid to
Zitting, correct?

A. The project had to be completed in its entirety. This contract
was bound to the prime conftract. They signed this — in they are
bound to the same terms of the prime contract. The prime contract
states that no retention will be released until the entire project is
completed in its entirety.

Q. Understood. And I'm not talking about when the actual
retention is released to Zitting, I'm talking about the process before
that, basically when the progress payments are authorized to be
issued, where someone retains ten percent of that progress .

0 Bxhibit 2, APCO’s Answer to Zitting's Complaint,
7! See Exhibit 12, Zitting Notice of Deposition to APCO at 4:10-12.
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Al The bank.

Q. Right, the bank retains ten percent of that amount. Before the
bank can even retain that amount and once the payment was
authorized, that work for which the proper assignment was assigned
to, that had to be approved and completed by Zitting, correct?

A. The work that was paid for, the 90 percent that was paid, yes.
The percentage of work that was completed was approved by the
owner. Theowner approved thepercentage. They were the one that
told us whatto pay the subcontractors.

Q. Right, so the only reason why the retention was not paid
rightaway was that therewere other conditions that may depend
on other subconfractors, correct?

A, Thejobinitsentirety.

Q. Earlieryou testified that the retention wouldbe released once
theentire prog'ect is complete; is thatcorrect?
A, Yes.!

More specifically to the retention payment schedule, APCO’s NRCP 30(b)(6) designee
also discussed Subcontract Section 3.8 and the preconditions to APCQO’s obligation to pay
Zitting’s retention:

Q. Right, can I direct you to section 3.87

A, Um-hum. The building was not completed. Neither building.
Neither 8 nor 9 was completed.

Q. Understood. But I haven't asked any questions with respect
to buildings 8 or 9, so there was no questions pending.
A, Sorry.

Q. I'm not trying to be rude, I'm trying to make the record
clear. I know you’re very excited to answer questions.

Q. Can I have you read the first sentence up until Part A,
where it starts with “the ten percent withheld” into the record,
please.

A, "The ten percent withheld retention shall be payable to
subcontractor upon and only upon the occurrence of the
following events, each of which is 2 condition precedent to the
subcontractor's right to receive final payment hereunder and
payment of such retainer."

Q. Earlier you taiked about how the release of retention is
conditioned precedent to the completion. Can I have yon read
the bandwritten part at the end of section 3.8 into the record.

A. F, down here, sir?
Q. Yes.
A, "Building is considered complete as soon as the drywall is

complete."”

2 Exhibit 16, Allen Deposition, Volume Il at 117:1-119:17.
7 Allen Deposition, Volume IT at 119:18-120:19.
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. Right. After the payment application number 11 shown on
APCO 106218, did APCO receive any payment applications from

the subs?

A. No.

Q. Not that you're aware of?

A. No, sir. :

Q. As far as you know, the owner has withheld a retention
amount from ail the subs, not just Zitting, for their work on the
project?

A, Yes, sir.

Q. Has APCO ever received any payment of the retention
amount?

Al No, sir.

Q. And just for clarity of the record then, that means APCO has
not paid any retention amount to anyone; is that correct?
A That is correct.™

So it is clear that Zitting knew of APCO’s position that the retention preconditions were not met.
Zitting’s Reply and Court’s ruling did not account for these references to defenses unrelated to the '
pay-if-paid issue.

APCO’s 30(b)(6) designee also testified that not all of Zitting’s change order work was
approved by the owner, a condition precedent to Zitting being paid under th.e change order
payment schedule:

Q. Do you know whether Zitting has completed work for the
project for the total amount of $4,033,654.85. Does that number
ring a bell to you?

A. Notwithout papers in front of me.

Q. And the numbersshown on Exhibit Allen 75, this reflects both
the contract workand the change order work,correct?

Al The change order workthatwassubmitted to theowner.

Q. Andapproved, correct?

A Notall of it was approved, sir.

Q. Is there a reason for APCO to submita bill containing change
orders that was not approved by the owner?
A. The owner was the one that would determine what was

approved. 1fZitting gave us a change order billing, we would giveit
totheowner. Theowner wouldsay yesorno.

Q. Understood. So during the application review process that's
when, as far as youknow, the owner wouldapproveor disapprove ofthe
change order work beingbilled,correct?

A. Correct.”

In addition to its answer and 30(b)(6) deposition testimony, APCO also supplemented its

responses to Zitting’s interrogatories within two weeks of taking Zitting’s NRCP 30(b)(6)

 Allen Deposition, Volume II at 140, lines 8-24.
3 Allen Volume II at 146:1-23.
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deposition.76 The Court’s failure to consider these various sources and articulations of APCO’s
affirmative defenses is the eciuivalent of case terminating sanctions. Such a sanction would only be |
appropriate after the Court conducted a full sanctions analysis under Young v. Johnny Ribeiro
Bldg,” including evaluating: the degree of wilfulness of the offending party; the extent to which
the non-offending party would be prejudiced by a lesser sanction; the severity of the sanction of
ssal relative to the severity of the alleged discovery abuse; whether any evidence has been
irreparably lost; the feasability and faimess of alternatives; the poilcy favoring adjudication on the
merits; whether sanctions unfairly operate to penalize a party for the misconuct of its attorney, and
the need to deter parties and future litigants from similar abuses.”® No such analysis was
performed in this case.

Further, “Nevada is a notice-pleading jurisdiction and pleading should be liberally
construed to allow issues that are fairly noticed to the adverse party.”79 “However, even if not
properly pleaded, an affirmative defense may be tried by consent or when fairness warrants
consideration of the affirmative defense and the plaintiff will not be prejudiced by the district '
court’s consideration of it.”*® And, NRCP 15(b) permits liberal amendment of pleadings during
trial "when the presentation of the merits of the action will be subserved thereby and the objecting
party fails to satisfy the court that the admission of such evidence would prejudice him in
maintaining his action or defense upon the merits."®! “And omission of an affirmative defense is

not fatal as long as it is included in the pretrial order.”®?

" Exhibit 8, APCO's Supplement to Zitting’s First Set of Interrogatories.
;: 106 Nev. 88, 93, 787 P.2d 777, 780 (1990).”

Id.
M Great Am. Ins. Co. v. Gen. Builders, Inc., 113 Nev. 346, 35354 (1997) (quoting Nevada State Bank v. Jamison '
Partership, 106 Nev, 792, 801 (1980)).
% Douglas Disposal, Inc. v. Wee Haul, LLC, 123 Nev, 552, 558 (2007} (affirming the district court’s decision to
consider affirmative defenses that were not included in defendants’ answers because plaintiff had notice of them). See
also Schettler v. RalRon Capital Corp., 128 Nev. 209, 221 n.7 (2012) (finding that fair notice of an affirmative
defense was given on reconsideration and thus allowing the affirmative defense to be considered); Williams v,
Cottonwood Cove Dev. Co., 96 Nev. 857, 619 P.2d 1219, (1980) (affirming the decision of the district court because
the buyers were given reasonable notice and opportunity to respond to the newly asserted affirmative defense in
limited partnership’s motion for summary judgment).
81 NRCP 15(b).
% pylliam v. Tallapoosa Cty. Jail, 185 F.3d 1182, 1185 (11th Cir. 1999) citing Hargett v. Valley Fed, Sav. Bank, 60
F.3d 754, 763 (11th Cir.1995) {failure to assert affirmative defense in answer curable by insertion of defense in
pretrial order); Id. citing Fed R.Civ.P. 16(e) (pretrial order "shall control the subsequent course of action").
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In Colony Ins. Co. v. Kuehn,® the defendants were completely uncooperative in that they
did not file initial disclosures and failed to respond to plaintiff’s discovery. Plaintiffs filed a 7
motion to compel to force defendants to respond and file its initial disclosures. Shockingly, the
defendants did not even bother to oppose the motion. The motion was granted and the defendants
were given several weeks to comply. Plaintiffs filed another motion to compel months later |
because the defendants did a poor job of answering the discovery. Plaintiffs requested that
defendants be ordered to completely answer its discovery and asked for sanctions including
striking the defendant’s affirmative defenses, and disallowing certain witnesses from testifying on |
a particular issue. The court ordered that certain witnesses would be prohibited from testifying
since defendants still had not made ifs initial disclosures. The court did not strike the defendants’
affirmative defenses.

Plaintiffs were forced to file a third motion to compel because defendants would still not |
completely answer their discévery. The court reviewed defendant’s interrogatories and found that
one interrogatory went to the veracity of one of the defendant’s defenses regarding mental state.
The court found that interrogatory answer to be vague and lacked factnal detail. Instead of
granting the request to preclude this critical defense, the court granted the defendants an
opportunity to supplement this interrogatory. Shockingly, defendants resubmitted the exact same
response to the critical interrogatory they were given an opportunity to supplement. Only then did
the court preclude the defendants from providing any testimony on this defense. The court
recognized that, “Precluding all evidence on this issue is tantamount to striking defendant’s
affirmative defense of Mr. Kuehn’s mental state.”®® Colony Ins. exemplifies the rare circumstances
in which a court may or should consider striking affirmative defenses.

Through the granting of Zitting’s Motion on the current record, the Court is issuing a case
terminating sanction by not considering APCO’s affirmative defenses because of its interrogatory

responses. The Nevada Supreme Court had the opportunity to consider the severity of case

33 No. 2:10-cv-01943-KJD-GWF, 2011 U.S. Dist. LEXIS 155198, at *6 (D. Nev. Dec. 22, 2011)
¥1d a7,
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terminating sanctions in McDonald v. Shamrock Invs., LLC.%® In MeDonald, the court struck the |
defendant’s answer after the defendant: did not make initial disclosures regarding witnesses or
exhibits, did not sign the plaintiff's joint case conference report (nor file his own), did not appear .
for his deposition, did not oppose plaintiff’s motion to strike his answer, and did not appear at the
plaintiff’s hearing on its motion to strike his answer. Defendant then failed to object to the
discovery commissioner’s report and recommendations recommending that the district court strike '_
his answer. Plaintiff then filed a motion for default judgment, and defehdant opposed this motion. -
The district court entered a default judgment, and the defendant appealed, alleging the district
court abused its discretion in striking its answer without analyzing the Young®® factors, and |
because it struck his answer without holding an evidentiary hearing. The Nevada Supreme Court
reversed and remanded finding that the district court abused its discretion in striking defendant’s
answer without first conducting a Young analysis, and because it did not hold an evidentiary
hearing to consider the Young factors. The same is true in this case, the Court has not conducted a
Young analysis, nor has it held an evidentiary hearing.

APCO put its multiple affirmative defenses in its answer, it testified about them at its |
PMK deposition, and supplemented its interrogatory answers regarding defenses within two weeks
of deposing Zitting. There were no motions to compel or meet and confers discussing the issue.
Precluding APCO from pursuing any other defense besides pay-if-paid is an unnecessarily harsh
sanction. This is especially true in light of the procedural history of this case, in which the parties |
agreed, and the Court allowed, critical party depositions after discovery was closed and dispositive
motions were fully briefed. Further, Zitting has not suffered any identifiable harm because Zitting
always knew it did not meet the conditions precedent to payment for either change orders or
retention and deposed APCO on its affinmative defenses. See Advanced Fiber Techs. Tr. v. J&L
Fiber Servs., Inc.,” (“{Plaintiff] has suffered no identifiable harm by [defendant’s] failure to -
supplement its interrogatories as to this defense. Thus, [plaintiff’s] request to strike Section III of

Defendant's Memorandum is denied”).

85 No. 54852, 2011 Nev. Unpub, LEXIS 1628, at *1 (Sep. 29, 2011)
% Young v. Johnny Ribeiro Bldg., 106 Nev. 88, 787 P.2d 777 (1990)
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In this particular case, the record is replete with APCO’s various defenses and it is error to
preclude APCO from presenting those various defenses at trial.

C. Zitting’s Reply did not dispute and thus conceded APCO’s NRS 108 arguments.

APCO provided substantial law in its opposition to Zitting’s Motion regarding its
opposition to Zitting’s NRS 108 claims.® Those facts and arguments included that APCO never
owned the Project, and that there was no property to foreclose upon because the Court awarded it |
to the bank. Zitting did not address a single NRS 108 argument in its Reply. As explained below,
the Court granting Zitting’s NRS 108 claims was error since Zitting conceded these argumments, |
and because APCO cannot be responsible for a deficiency judgment.

In Nev. Nat'l Bank v. Snyder,”’ the owner of a project optioned a piece of land to develop.
He engaged engineers to begin developing the land. The next year, the owner received a loan from
a bank, and purchased the land. The owner did not pay the engineers, and the engineers recorded
mechanic’s liens against the property. The owner declared bankruptcy and owed the engineers
money for work done for the project. The bank foreclosed upon the property and the district court
granted the mechanic’s liens priority over the bank, and found the bank to be personally liable to
the engineer for the deficiency of their mechanic’s liens, stating that the architect and the engineer
were entitled to a “personal judgment for the residue against the Bark.”” The bank appealed, |
arguing that “the remedy to enforce a mechanic’s lien is to force a sale of the property” and that “it
is not liable for any deficiency if the monies from the sale do not cover the amount of the |
[architect’s and engineer’s] liens.”®' The Nevada Supreme Court agreed, finding, “[i]t is unjust to
hold the Bank personally liable for a deficiency when it was not a party to the C&S/Benny
contract, and because the bank is not the personally liable for the debt under NRS 108.238,7%

The architect and engineer argued that the bank was unjustly enriched because the work

they performed increased the value of the property. The Court found that

¥ No. 1:07-CV-1191 (LEK/DRH)}, 2010 U.S. Dist. LEXIS 45938, at *39 (N.D.N.Y. May 11, 2010)
% See APCO’s Opposition at 14-16, on file herein.

¥ 108 Nev. 151, 157, 826 P.2d 560, 563 (1992)

 I1d at 157.

o 1d at 157.

2 1d, at 157.
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[w]hile there was a benefit conferred on the Bank, it does not rise to unjust enrichment.”

The same logic applies here. While APCO received some minor benefit by being able to
perform its work in conjunction with Zitting, APCO certainly was not unjustly enriched and |
APCO is not personally liable for the Owner’s debt. APCO was not paid for June, July or August
2008.** APCO lost approximately $8,000,000 on this job and APCO did not acquire the |
property.95 Instead, it endured a $900,000 legal battle on behalf of itself and its subcontractors to
endeavor to get priority and paid from the owner.”® Unfortunately, after the project shut down,
everyone lost, most of all APCO.

V. The additional discovery authorized by this Court should be considered.

Zitting challenged the timing of APCO’s supplemental brief. But it was Zitting’s conduct
that necessitated APCO’s additional briefing. Further, Zitting was the party that originally |
requested its NRCP 30(b)(6) deposition be continued and agreed to the.late discovery by APCO,
as APCO in good faith acquiesced to Zitting request in an attempt to save the Parties and this
Court valuable time and costs.

The hearing on Zitting’s Motion was scheduled for October 5, 2017.°7 At that hearing,
APCO informed the Court that depositions were not finished, and requested 45 days to complete
the depositions.”® The Court granted the parties until October 30, 2017 to take these depositions.”

“The timing of discovery as established in the Rules may be modified through the parties’
stipulation or by court or discovery commissioner order in most instances.”'™ In this case, Zitting

and APCO (and other parties) agreed to postpone depositions.'” The subsequent depositions are

" Id. at 157.

* Exhibit 13, Declaration of Mary Jo Allen.

%5 See Exhibit 13, Declaration of Mary Jo Allen.

% See Exhibit 13, Declaration of Mary Jo Allen,

?” See Docket at October 5, 2017 entry.

% Exhibit 14, October 5, 2017 Minutes. (“Further, [APCO’s counsel] requested discovery be extended another 45
days to finish up depositions, which resulted in colloquy as to deferring the hearing on the motions pending
gepositions. .. COURT FURTHER ORDERED that the deadline for taking depositions is October 30, 2017.”)

1% 1.13 Nevada Civil Practice Manual § 13.03 (2017).
' gee Affidavit of Cody Mounteer, Esq.
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new evidence.'® As such, both Zitting and this Court knew that additional information could
come to light, and would need to be considered. This is obvious from the Court’s ruling to defer a
hearing on the pending dispositive motions. By agreeing to, and allowing its deposition, Zitting
waivgd any argument it had to dispute the timeliness of APCO submitting any new deposition
testimony to the Court.'®

Further, APCO’s supplemental briefing was necessitated by Zitting’s conduct. When the
Court reopened deposition discovery, everyone understood that the parties would be permiited to
utilize any new evidence. Zitting cannot cry foul when APCO pointed out inconsistencies
between the new deposition testimony and the prior affidavit submitted to the Court. Those patent
inconsistencies and factual questions independently preclude summary judgment.

When discovery is re-opened, courts typically acknowledge that corresponding deadlines
need to be adjusted to account for the change in discovery.'™ Cf Visa Int'l Serv. Ass'n v. JSL

Corp.,'®

(discovery was re-opened and the District Court for the District of Nevada concluded
there was good cause to extend the deadline for filing dispositive motions). Under these
circumstances the new deposition testimony should be considered by the Court. See Morgan v.
D&S Mobile Home Ctr., Inc.,"" (where the trial court considered the decision to reopen discovery
as “implicitly negating” its previously issued order denying appellant the opportunity to proffer
evidence on damages, The court cautioned litigants that reopening discovery “may change

everything,” that parties may have to “resubmit motions for Summary Judgment” and that by

doing so, it may allow the opposing party to “create factual issues”). As in Morgan, once

192 Fertilizer v. Davis, 567 So. 2d 451, 455, 15 Fla. L. Weekly 2171 (Dist. Ct. App. 1990)

193 «A waiver is an intentional relinquishment of a known right . . . To be effective, a waiver must occur with full
kmowledge of all material facts.”™ Stare v. Sutton, 120 Nev, 972, 987, 103 P.3d 8, 18, 2004 Nev. LEXIS 129, 27, 120 |
Nev, Adv, Rep. 99 (Nev. 2004).

1% See EEQC v. Autozone, Inc., 248 FR.D. 542, 543 (W.D. Tenn. 2008) (“After the court granted in part the
corporation’s motion for summary judgment, it conducted a status conference during which it reopened discovery, set
a new date for trial, and set new deadlines for discovery and dispositive motions.”); Boyd v. Etchebehere, No, 1:13-
01966-LI0-8AR (PC), 2015 U.S. Dist. LEXIS 152584, at *6 (E.D. Cal. Nov. 9, 2015) (**After Defendant's motion for
summary judgment was denied, the Court reopened discovery and extended the discovery and dispositive motion
deadlines.”).

5 No. 02:01-CV-0294-LRH (LRL), 2006 U.S. Dist. LEXIS $1923, at *10 (D. Nev. Nov. 3, 2006)

198 Nos, 07-09-0315-CV, 07-09-0354-CV, 2010 Tex. App. LEXIS 7498, at *8-9 n.4 (App. Sep. 10, 2010)
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deposition discovery was reopened, several critical material issues were brought to light, and
APCO was able to clarify and magnify the factual issues it confirmed in its original Opposition.

A. Zitting’s own testimony confirmed numercous factual issues that preclude
summary judgment.

APCO deposed Zitting on October 27, 2017. At its deposition, APCO confirmed several
material discrepancies between Zitting’s deposition testimony and the affidavit Zitting submitted
in support of its request for summary judgment to this Court. As such, it was incumbent upon

APCO to highlight these contradictory statements to the Court.

B. Zitting always knew it was not entitled to payment under the retenfien and
change order payv schedules.

It is undisputed that in order to be entitled to retention, Zitting had to meet five
preconditions as described in Section 3.8 of the subcontract.'”” The first precondition for retention
is that the building be complete. Zitting clarified the completion definition by further defining it
as the completion of drywall.!®®

Zitting’s July 31, 2017 affidavit swore to this Court as follows: “By the time the Project
shut down, Zitting had completed its scope of work for two buildings on the Project—DBuildings 8
and 9. The drywall was complete for those two buildings.”'% As quoted previously in section II of
this Motion, three months latef, Zitting’s deposition testimony confirmed the opposite. So
Zitting’s 30(b)(6) designee confirmed drywall was not complete.

The second precondition is that the Owner must give final acceptance of APCO’s or
Zitting’s work, Zitting’s affidavit also represented that the Owner accepted and approved Zitting
Brother’s work: “I am not aware of any complaints with the timing or quality of Zitting’s work on

the Project. As far as T am aware, Gemstone Development West, Inc., the owner of the Project, has

"7 See Section 3.8 of Subcontract,

108 Exhibit 15, Subcontract at Section 3.8.

% See Zitting Brother’s Motion for Partial Summary Judgment Against APCO Construction, Inc. at Exhibit A, § 7, on
file herein.
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approved the timing and quality of Zitting’s work.”° Three months later, Zitting Brother’s NRCP
30(b)(6) designee testified he had no knowledge of the Owner’s acceptance:

“Q. While you -~ let's look back at paragraph 3.8 of the subcontract,
Exhibit 1. We've talked about subparagraph A, the completion as
you further defined it in subparagraph F. Subparagraph B was the
approval and final acceptance of the building work by owner. While
you were working for APCQO, did that occur, to your knowledge?

A. I have no knowledge of that.'!!

“Q. Do you know if there was ever a certificate of occupancy for
Building 87

A. T didn't -- I do not know.

Q. Do you know if there was ever a certificate of occupancy for
Building 97

A. I do not know.”

The third precondition was that APCO had to receive the final payment from the Owner.

Zitting’s deposition designee did not have any knowledge of this condition being met:

Q. Okay. Next item is, receipt of final payment by contractor from
owner. Do you have any personal knowledge or information to
suggest whether that occurred?

A. T do not.!?

In fact, APCO disclosed documentation showing it was not paid any of Zitting’s retention or
unapproved change order work by the Owner.'!?

The fourth precondition was Zitting providing its as-built drawings and other close out
documentation related to its' work. Zitting’s affidavit swore to this Court that, ‘“Zitting had
submitted close-out documehts for its scope of work, including as-built drawings and releases of
claims for Zitting’s vendors.”!!"* Once again, three months later, the story changed:

Q. Item D [within Section 3.8 of Subconiract] is delivery to
contractor from subcontractor, all as-built drawings for its scope of
work, and other closeout documents. Did Zitting ever satisfy that
requirement?

A.Idon't recall.

"0 See Zitting Brother’s Motion for Partial Summary Judgment Against APCO Construction, Inc. at Exhibit A, § 7, on
file herein.

"! Zitting Deposition.

"2 Exhibit 7, Zitting’s NRCP 30(b)(6) Deposition at 31: 17-20.

' Exhibit 18, Accounting Records Confirming Owner Never Paid APCO Zitting Brothers’ Retention.

" See Zitting Brother’s Motion for Partial Summary Judgment Against APCO Construction, Inc. at Exhibit A, §7, on’
file herein.
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Q. Do you know?

A. I don't recall,

Q. Prior to today, have you seen any records in your file that would
reflect the transmittal of that type of closeout documentation and as-
builts?

A. Not that I recall.'”®

In fact, the Zitting’s designee summarized its failure to meet these last three preconditions to be
entitled to its retention payment as follows:

Q. Sitting here today as the corporate designee, are you aware
of any documents, facts, information to suggest that Zitting met the
conditions of subparagra})hs B, C, and D of paragraph 3.87
A. I'm not aware of any.' '°

During its deposition, Zitting also acknowledged that it did not meet the conditions
precedent to be entitled to payment for some of its change orders. Section 3.9 of the Subcontract
delineated the following change order payment schedule:

Subcontractor agrees that Contractor shall have no obligation to pay
Subcontractor for any changed or extra work performed by
Subcontractor until or unless Contractor has actually been paid for
such work by the Owner unless Contractor has executed and
approved change order directing subcontractor to perform
certain changes in writing gsnd certain changes have been
completed by subcontractor.

Zitting has acknowledged this is the payment schedule for change orders.!'® In fact, Zitting added
the language in bold confirming that Zitting had to have an “executed and approved change order”
to be entitled to payment for change orders if the Owner did not pay APCO for the change |
order:'"”

Q. So your -- if I understand your testimony, your

entitlement to a change order could be determined separate, apart
from whether the owner paid APCO, if you had executed approved
change orders?

A. That was my intention here.

Q. My statement is correct, yes?

15 7itting Deposition pp. 31-32.

116 7itting Depo. pp. 34-35.

177 Exhibit 15, Section 3.9 of Subcontract.

1B Exhibit 7, Zitting Deposition at p. 37:1-5 (“Q. Sitting here today as the corporate designee, would you agree that
Zitting accepted that payment schedule for change orders? A. With some changes and modifications, it appears that [
did.”).

119 Bxhibit 7, Zitting Deposition at 37:6-16.
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A.  Yes'®

Zitting then confirmed that it did not have information to suggest that either APCO was paid for
the change orders that Zitting submitted, or that it had “executed and approved change orders” for
some of the change orders it is seeking:

Q. -- okay -- do you have executed and approved change order
forms from APCO on those?

A. Not on all of them.

Q. On some of them do you?

A. 1 believe so.

Q. (By Mr. Jefferies) Sir, do you have -- as the corporate
designee, do you have any information, documentation, evidence to
suggest that APCO was paid your retention that you're secking in
this action?

A. Not that I know of.

Q. As you sit here today as the corporate designee, do you have
any documents, facts, information to suggest that APCO received
payment for the change orders you're seeking payment for in this
action?

A. Not that I know of.'*!

Additionally, Zitting also agreed that it would list any alleged claims it had against APCO on its
progress releases:

As a condition precedent to receiving partial payments from
Contractor for Work performed, Subcontractor shall execute and
deliver to Contractor, with its application for payment, a full and
complete release (Forms attached) of all claims and causes of action
Subcontractor may have against Contractor and Owner through the
date of the execution of said release, save and except those claims
specifically listed on said release and described in 2 manner
sufficient for Contractor to identify such claim or claims with
certainty.

Zitting did not list any change order claims in its progress releases.'®

As such, Zitting has not earned the right to any change order payment because it has not

meet the preconditions in the Subcontract and because it did not list and reserve any alleged claims

120 gixhibit 7, Zitting Deposition at 38:9-13,

12 Exhibit 7, Zitting Deposition at 39:16-40:8.

122 Exhibit 15, Zitting Subcontract at Section 3.4 (emphasis added).
123 Exhibit 19, Zitting's Progress Releases.
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against APCO in its progress releases. So not only was Zitting always on notice of APCO’s

| defenses, it has known that it could not meet the necessary conditions precedent to payment for

either retention or its change orders. By granting Zitting’s Motion, the Court is awarding money
that the original briefing and new evidence confirm was never due.

Further, as is proven above, it appears that Exhibit A to Zitting’s Motion, a declaration
from Sam Zitting, who was also the recent corporate designee, appears to be nothing more than a

124 (“Even where

sham affidavit and should not be given any weight. Nutton v. Sunset Station, Inc.,
a summary judgment motion has already been filed and a party seeks to defeat it by presenting
last-minufe inconsistent testimony, under federal jurisprudence, the general rule is that an apparent
contradiction between an affidavit submitted in opposition to 2 summary judgment motion and the
same witness's prior deposition testimony presents a question of credibility for the jury, unless the
court affirmatively concludes that the later affidavit constitutes a sham,”)

Awarding Zitting sumimary judgment in light of the inconsistencies between its affidavit
and its deposition testimony constitutes legal error.

C. APCO supplemented its interrogatory responses after Zitting’s deposition.

Zitting was deposed in this case for the first time on Friday, October 27, 2017.'%° After the
deposition, APCO supplemented its interrogatory responses to reiterate its defenses given Zitting’s |
critical admissions less than two weeks later, on Wednesday, November 8, 2017, '*® Zitting has

acknowledged that APCO specifically reserved the right to supplement or amend its interrogatory

_answers as investigation, discovery, disclosure and analysis of the case continued.'?’ Further,

APCO did not need to amend its Answer since these defenses were already listed in its answer.

VI. Zitting’s surreply contained many inaccuracies,

Zitting’s surreply filed the day before the November 15, 2017 oral argument contained

12 2015 Nev.. LEXIS 4, *31-33, 357 P.3d 966, 977, 131 Nev. Adv. Rep. 34 App. (internal citations and qguotations
omitted).

1% Exhibit 7, Zitting Deposition.

26 APCO CONSTRUCTION'S SUPPLEMENTAL ANSWERS TO ZITTING BROTHERS CONSTRUCTION
INC.'S FIRST REQUEST FOR INTERROGATORIES at 6-7.
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many inaccuracties, including: (1) its interpretation of Section 9.4 of the Subcontract, (2) whether
or not Zitting met the conditions precedent to be entitled to retention or payments for change
orders, (3) the state of conditions precedent under Nevada law, (4) what a “schedule of payments”
is under NRS 624, and (5) whether or not Zitting could unilateralty waive the condition that 7.
change orders had to be approved and in writing to be entitled to payment from APCO for change
orders.

A. APCO’s departure from the project does not trigger payment under Section 9.4
of the Subcontract. '

On November 15, 2017, Zitting filed a Reply to APCO’s Supplemental Brief.'®* In it,
Zitting contends that APCO’s payment obligation was triggered under Section 9.4 when APCO’s
contract with the owner was terminated. Zitting is incorrect. By its terms that section only applies
to terminations for convenience. No one associated with this project can seriously contend, and
certainly has not provided any evidence, that the Owner or APCO terminated the prime confract
for conveience. Also, Section 9.4 confirms that APCO’s payment obligation would only be
triggered when APCO received payment from the Owner for Zitting’s work, and per the Contract
Documents:

9.4 Effect of Owner’s Termination of Contractor. If there has been a

termination of the Contractor’s contract with the Owner, the

Subcontractor shall be paid the amount due from the Owner to the

Contractor for the Subcontractor’s completed work, as provided in

the Contract Documents, after payment by the Owner to the

Contractor.
So it is clear that APCO’s payment obligation was not triggered by Section 9.4 of the Subcontract
because there was not a convenience termination and the Owner never paid APCO for Zitting’s
work. The Contract Documents confirm that Zitting has to meet certain preconditions to be
entitled to payment for retention and change orders under Sections 3.8 and 3.9 and Section 5 of the

Contract Documents. >

127 See Zitting’s MIL at 8:25-27 and 9:16-18, on file herein,

"2 See Zitting’s Reply to APCO’s Supplemental Brief, on file herein.
' Exhibit 15, Zitting Subcontract at 9.4.

0 See Zitting Subcontract.
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B. Zitting did not comply with the conditions precedent for payment of its retention
and change orders.

Zitting argues “Under Nevada law, compliance with a valid condition precedent requires
only substantial performance” citing Laughlin Recreational Enters. v. Zab Dev. Co."*! Zitting is
wrong. The case it cited does not analyze, opine on, or even mention conditions precedent.
Instead, the case addresses whether a construction contract was substantially performed and
whether there was substantial evidence to support the court’s findings on appeal.'**

In MB Am., Inc. v. Alaska Pac. Leasing Co.,"" the Nevada Supreme Court directly

considered conditions precedent. In MB Am., Inc., the contract between the parties contained a

condition precedent to mediate disputes before proceeding to litigation. The plaintiff did not

comply with this condition precedent, and initiated litigation before attempting mediation. The
defendant filed a motion for summary judgment alleging that MBA prematurely initiated the
litigation since it had not complied with the condition precedent, and awarded MBA attorneys fees
as the prevailing party. The Supreme Cowurt of Nevada affirmed both the motion for summary
judgment and the award of attorneys fees. It cited to and adopted the position taken in DeValk
Lincoln Mercury, Inc. v. Ford Motor Co.,"** where that court specifically required “strict
compliance” with a condition precedent. See also Lucini-Parish Ins. v. Buck'? (A party who
secks to recover on a contract has the burden of establishing any condition precedent to the
respective contract).

Zitting had to strictly comply with the contractual conditions precedent to be entitled to
retention. Next, contrary to Zitting’s contention, the Nevada Supreme Court has ruled that a
“schedule of payments” includes a situation where an owner has to first accept the subcontractor’s
136

work, and the prime contractor has to be paid for subcontractor’s work. See Padilla v. Big-D,

(“Because the parties’ subcontract contained a payment schedule that required that Padilla be

131 98 Nev. 285, 287, 646 P.2d 555, 556 (1982).
2 14, at 287.

133 367 P.3d 1286, 1288 (Nev. 2016)

134 811 F.2d 326, 336 (7th Cir. 1987)

135108 Nev. 617, 620, 836 P.2d 627, 629 (1992)
136 386 P.3d 982, 2016 Nev. Unpub. LEXIS 958,
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paid within ten days after IGT accepted Padilla's work and paid Big-D for that work and it '
is ﬁndisputed that IGT never accepted Padilla's work and never paid Big-D for Padilla's work,
the district court correctly found that payment never became due to Padilla under the
subcontract or NRS 624.624(1)(a).”).

C. Zitting effectively acknowledges that it did not meet the preconditions for
retention.

Tellingly, Zitting’s Surreply does not dispute that the drywall was not complete and the
owner had not accepted Zitting’s work when APCO left the Project. If Ziiting competed the
Project under replacement general contractor Camco as it contends, and the owner accepted that
work, Zitting’s remedy is against Camco, not against APCO. Zitting does not dispute that APCO
was never paid by the owner for Zitting’s work, and Zitting does not have any evidence within the
record to show that it provided close-out documents to APCO. If it had them, it had the
responsibility to produce these documents in this litigation, and attach them as an exhibit to its
motion, It did neither.

D. The condition precedent of an executed and approved change order was pot only
for Zitting’s benefit,

Zitting’s Surreply contends that since Zitting added the language entitling it to payment if
it had an executed and approved change order could be waived by Zitting since the provision was
only for Zitting’s benefit. This is incorrect. The addition of an “executed and approved change
order” was for APCO’s benefit as well since APCO would not be subject to erroneous and
unjustified claims without a change order.

Zitting’s argument that its change orders were approved by operation of law is also

incorrect. Zitting’s PMK admitted APCO rejected its change orders in its deposition:

Q. So as the corporate designee, would you agree that APCO
rejected certain change order requests because it objected to your
labor rate?

A. Based on an e~mail chain that [ read, it appeared that that was the
case,

Q. So that's a yes?

A. Idon't have a memory of it. So I'm just going off of this limited
e-mail chain and what was going on in it. I don't know if there was
other conversation had outside. I don't know.if somebody got mad
and picked up the phone and called and had a discussion. I don't
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recall that. And the e-mail chain isn't inclusive of -- of a conclusion,
but that looks like that's the direction it was going, And I just -~
unfortunately, it's been so long and there's so many -- so many
phone conversations and so forth that - that I don't have the benefit
of recalling.

Q. Okay. Isn't it true, sir, that as the corporate representative for
Zitting today, that APCO -- whether you agreed or not, APCQO did
reject some change order requests. Correct?

A. It appeared that they had.

Q. Okay. And as a result, Zitting repriced certain change order
requests usinjg) a [abor rate of $§30 an hour. Correct?

A. Correct.!

In fact, Zitting admitted that some of the change orders it is seeking payment for were completed

under Camco’s direction, not APCO’s, 138

Accordingly, Zitting’s supplemental brief confirms it is not entitled to summary judgment.

VII.  Lastly, material misstatements regarding the critical Padilla v. Big-D Construction
case were made at the November 16, 2017 abbreviated hearing on this matter.

At the November 16, 2017 hearing on Zitting’s Motion for Summary Judgment, Helix’s :
counsel represented to the Court that the Nevada Supreme Court’s decision in Padilla v. Big-D did .
not account for pay-if-paid arguments in its decision.”®® This is incorrect. Both Padilla's and Big-
D’s Supreme Court briefs argued their respective interpretations of pay-if-paid provisions, and
specifically addressed the applicability of dicta from the Lehrer McGovern Bovis v. Bullock
Insulation,'* decision. This clarification is necessary because the Court may have considered the
incorrect information provided by Helix in its decision.

A. The Paditla v. Big-D District Court Action

In Padilla v. Big—D,['” Big-D was hired as the general contractor for a construction project |
and subcontracted with Padilla to install a stucco system on the building. While the stucco was |
being installed, separation issues developed and the owner rejected Padilla’s work. Padilla filed a

complaint against Big-D for non-payment. After trial, this Court found that: (1) Padilla’s signed

37 Exhibit 17, S. Zitting Deposition at $1-52.

18 gee Zitting’s Deposition at 53-56.

3% Exhibit 20, Transcript of November 16, 2017 hearing at 12.
M0 124 Nev. 1102, 1117-1118, 197, P.3d 1032 (2008).
141 386 P.3d 982 (Nev, 2016),
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subeontract bound it to the owner’s decisions, (2) NRS 624.624 was designed to ensure that
general contractors pay subcontractors after the owner pays the general,'”® (3) NRS 624.624

yields to a schedule of paymenlts,m4

(4} the subcontract confirmed that Padiila would get paid after
the owner accepted and paid the prime contractor for the work," and (5) the owner never
accepted the work so Big-D’s payment to Padilla never became due.'*® Then this court awﬁrded
Big-D damages and attomeys.fees.m In the subsequent appeal, Padilla’s opening brief, Big-D’s
responding brief, and Padilla’s reply brief each made arguments regarding pay-if-paid provisions.

B. The Nevada Supreme Court

Padilla argued that the Court erred because it found that Padilla was to be paid after the
owner paid the general contractor, and cited Lekrer McGovern Bovis for the proposition that pay-

148

if-paid provisions are illegal under Nevada law.™™ So it is clear that the Nevada Supreme Court

was aware of Padilla’s pay-if-paid arguments since Padilla’s opening brief.

Big-D addressed pay-if-paid provisions in its responding brief and argued that NRS
624.624 does not change when payment is due, and that payment was not due until: (1) the owner
accepted Padilla’s work, and (2) the owner paid Big-D for Padilla’s work under the subcontract:

The Subcontract provided that Padilla was to be paid within ten
(10) days after IGT paid Big-D and after IGT accepted the Padilla
Work, Specifically, Big-D "must have first received from the Owner
the corresponding periodic payment, including the approved

portion of your monthly billing, unless the Owner's failure to make
payment was caused exclusively by us.” Id. at Section 4.2.

142 Gee Exhibit 21, Findings of Fact and Conclusions of Law and Judgment at 19:15-18 (“9A. In the Subcontract

Agreement, Padilla agreed to be subject to the Owner’s decisions and actions and that Big-D ‘shall have the rights,
remedies, powers and privileges as to, or against You which the Owner has against us.”).

43 See Id. at 21:14-16 (emphasis added). (“NRS 624.624 is designed to ensure that general subcontractors promptly
pay subcontractor after the general contractor receives payment from the Owner associated with work performed by
the subcontract.”}.

Y 1d. at 21: 17-19, (“By its own terms, NRS 624.624 yields to (a) payment schedules contained in subcontract
agreements and (b) contractual rights to withhold payments from a subcontracior after arising from deficient work.™);
Id. at 22:6-9. (“Here, it is undisputed that the Subcontract Agreement is a written agreement between Big-D and
Padilla. Accordingly, pursuant to NRS 624.624(1){s) payment is due to Padilla on the date specified m the
Subcontract Agreement.”). :

"3 1d. at 22:9-11. (“The Subcontract provided that Padilla was to be paid within ten (10) days after IGT paid Big-D
and after IGT accepted the Padilla work.™).

M6 See Id. at 23:2-3 (“Here, it is undisputed that IGT never accepted the Padilla work. Accordingly, payment to
Padilla never became due.”).

47 Exhibit 22, Order Granting Motion for Attorney’s Fees.

8 Exhibit 23, Padilla’s Opening Brief at 26 (internal citations to the record omitted).
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NRS 624.624 does not change the timing of when payment is due
under a subcontract. The statute is designed to ensure that general
subcontractors promptly pay subcontractors after the general
contractor receives payment from the Owner associated with work

performed by the subcontractor. NRS 624.624 is clear that its
provisions ywlds to (a) payment schedules contained in subcontract
agreements...

Big-D also addressed Lehrer McGovern Bovis in its responding brief and argued that
Lehrer McGovern Bovis was not at issue in Padilla v. Big-D, the issue was the payment schedule
in the subcontract:

First, NRS 624 was not in effect or being interpreted in Lehrer
McGovern Bovis, Inc. v, Bullock Insulation, Inc, 124 Nev. 1102,
1117 (2008). Second, the issue here is not whether the payment
schedule in the Big-D subcontract is a pay-if-paid clause that
would excuse Big-D's obligation to pay Padilla if the owner
failed to pay Big-D for Padilla’s work. Rather, the issue is, for
the purposes of NRS 624.624 notice of withholding, when was
the payment from Big-D to Padilla due. The Subcontract
Agreement contained a schedule  for payments-payment to
Padilla was due after IGT approved Padilla's work and after
Big-D received payment attributable to Padilla's work."
Padilla’s reply brief reargued that Lehrer McGovern Bovis prohibits pay if paid provisions, and |
that there was not a schedule of payments in the subcontract.'”’ This Court and the Nevada
Supreme Court disagreed and applied the subcontract provision as written. That is exactly the
case here with APCO’s subcontract. So it is clear the Nevada Supreme Court had the
opportunity to consider pay-if-paid clauses and Lehrer McGovern Bovis in its decision and still
enforced agreed upon payment schedules.

The Nevada Supreme Court issued its decision on November 18, 2016 confirming that the
Big-D/ Padilla subcontract contained a schedule of payments, and that payment obligation to the
subcontractor never became due because the owner: (1) never accepted the subcontractor’s work,

and (2) never paid the general for the subcontractor’s work:

Because the parties' subcontract contained a payment schedule
that required that Padilla be paid within ten days after IGT

149 Exhibit 24, Big D’s responding brief at 28-29.

130 See Exhibit 24, Big-D's responding brief at 32 (citations to the record omitted).

15! See Exhibit 25, Padilla’s Reply Brief at 13 (“According to Lekrer McGovern Bovis v. Bullock Insulation, 124 Nev.
1102, 1117-1118, 197 P.3d 1032 (2008), ‘pay-if-paid provisions are unenforceable because they violate public policy.”
Big-D’s reliance on the NRS 624.624(1}(a) provision for agreements “that includes a schedule for payments”
is inconsistent with the plain language of the Big-D - Padilla Subcontract; which does not contain a schedule of
payments, Instead of a Schedule of Payments, the Subcontract provides for monthly payments.”).
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accepted Padilla’s work and paid Big-D for that work and it is
undisputed that IGT never accepted Padilla's work and never
paid Big-D for Padilla's work, the district court correctly found
that payment never became due to Padilla under the subcontract
or NRS 624.624(1)(a). '™

So the decision recognized that payment schedules that are triggered after owner payment are not
unenforceable pay-if-paid provisions.

In the present action, the subcontract that APCO had with each subcontractor: (1)
confirmed that the subcontractor would be bound to the owner to the same extent APCO was,ls3
(2) contained a schedule of payments for both retention and change orders with preconditions that
were clearly not met,'** and (3) APCO was not paid for the subcontractor’s work. Accordingly,

APCO’s payment obligation to the subcontractors never became due. NRS 624.624 was never

intended to make the general contractor the owner’s guarantor.

VIII. Pay-if-Paid Defenses

The Court’s order on Zitting’s motion for summary judgment incorporated the Court’s
order on the Peel Brimley’s Partial Motion for Summary Judgment to Preclude Defenses Based on
Pay-if-Paid Provisions. For the sake of judicial economy, APCO incorporates the arguments in its
August 21, 2017 opposition and January 4, 2018 motion for reconsideration of the Peel Brimiey
motion by this reference. APCO believes the language in the contract requiring the owner’s
payment to APCO before APCO had an obligation to pay Zitting to be a valid condition precedent
to payment.

IX. The Court’s strong policy on deciding cases on the merits.

“This court has held that good public policy dictates that cases be adjudicated on their
merits.”%% In fact, Nevada has a “judicial policy favoring the disposition of cases on their
merits.”'*® “[As a proper guide to the exercise of discretion, the basic underlying policy to have

each case decided upon its merits. In the normal course of events, justice is best served by such a

132 386 P.3d 982, 2016 Nev. Unpub. LEXIS 958.

153 gixhibit 15, Subcontract at 3.4.

3% Exhibit 15, Subcontract at Section 3.8,

155 Rahn v. Orme, 108 Nev. 510, 516, 835 P.2d 790, 794 (1992)
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policy.”157 Cf. Mansur v. Mansur,””® (“In regard to appellant's argument that the district court
should not have considered respondent's untimely opposition to his motion, we conclude that that
argument lacks merit” citing Nevada has a basic underlying policy in favor of deciding cases on
their merits).

Thus, despite Zitting’s argument about APCO’s defenses (despite APCO’s answer, its
NRCP 30(b)(6) deposition and supplemental interrogatory answers), this case should be decided at
a trial on the merits.

In light of the foregoing, and for the reasons set forth in APCO’s original opposition,
APCO respectfully requests that this Court grant the instant Motion for Reconsideration, set aside
its related Order and deny Zitting’s Motion for Summary Judgment. -

DATED: Januarf Y} 2018.
SPENCER FANE LLP

By: ,
- ¢ 8. ' .

John Randall eries, Esq. (Bar No. 3512)
Mary E. Bacon, Esq. (Bar No. 12686}

300 S. Fourth Street, Suite 700

Las Vegas, NV §9101

Telephone: (702) 408-3400

Facsimile: (702) 408-3401

Attorneys for APCO Construction, Inc.

15 Havas v. Bank of Nev., 96 Nev. 567, 613 P.2d 706 (1980).
157 potel Last Frontier Corp. v. Frontier Props., 79 Nev. 150, 155, 380 P.2d 293, 295 (1963).
158 No. 63868, 2014 Nev. Unpub. LEXIS 790, at *4 n.1 (May 14, 2014) ‘
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of SPENCER FANE LLP and that a copy of the |
foregoing MOTION FOR RECONSIDERATION OF COURT’S ORDER GRANTING
ZITTING BROTHERS CONSTRUCTION, INC.’S PARTIAL MOTION FOR SUMMARY
JUDGMENT AND EX PARTE APPLICATION FOR ORDER SHORTENING TIME AND
TO EXCEED PAGE LIMIT was served by electronic transmission 'thfough the E-Filing system- |
pursuant to NEFCR 9, NRCP 5(b) and EDCR 7.26 or by mailing a copy to their last known
addreés, first class mail, postage prepaid for non-registered users, on this g_ day of January,

2018, as follows:

i Counter Claimant: Camco Pacific Construction Co Inc
Steven L. Morris (steve@amdlegal.com)
Intervenor Plaint{f: Cactus Rose Construction Inc

Eric B. Zimbelman (ezimbelman@peelbrimley.com)
Intervenor Plaintiff: Interstate Plumbing & Afir Conditioning Inc

jonathan S. Dabbieri {dabbieri@sullivanhill.com)
Intervenor: Natienal Wood Products, Inc.'s

Dana Y Kim (dkim@caddenfuller.com)
Richard L Tobler {rititdck@hotmail.com)
" Richard Reincke {rreincke@caddenfuller.com)
S. Judy Hirshara {ihirahara@caddenfdller.com)
Tammy Cortez (tcortezddeaddenfuller.corn)
Gther: Chaper 7 Trustee
Elizabeth Stephens {stephens@sullivarhiil.com)
Gianna Garcia {(ggarda@sullivanhill.com)
Jennifer Saurer (Saurerg@sullivanhill.com)
Jonathan Dabbieri {dabbieri@sullivanhill.com)
Plaintiff: Apco Construction
Rosie Wesp {rwesp@maclaw.com)
Third Party Plaintifi: E & E Fire Protection LLC
TRACY JAMES TRUMAN {DISTRICT@TRUMANLEGAL.COM)
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Other Service Contacts

"Caleb Langsdale, Esq." . {caleb@langsdalelaw.com)
"Cody Mounteer, Esq.” . {cmounteer@marquisaurbach.com)
"Cori Mandy, Legal Secretary™ . {cori.mandy@procopioc.com)
"Donald H. Williams, Esq.” . (dwilliams@dhwlawiv.com)
"Marisa L. Maskas, Esq.” . {(mmaskas@pezzillolloyd.com)
"Martin A. LitHe, Esq.” . (mal@juww.com)
"Martin A. Litde, Esq." . {mal@juww.com)
Aaron D. Lancaster . {alancaster@gerrard-cox.com)
Agnes Weng . (aw@iuww.com)
Amanda Armstrong . (aarmstrong@peetbrimley.com)
Andrew 1. Kessler . {(andrew.keésler@procopio.com)
Becky Bintar . {bpintar@ggit.com)
Benjamin D. Johnson . (ben.johnson@btjd.com)
Beverly Roberts . (broberts@trumaniegal.com)

' Brad Slighting . (bslighting@®diplaw.com)

Caleb Langsdale . (Caleb@Langsdalelaw.com)

Calendar . (calendar@litigationservices.com)

Cheri Vandermeulen . {cvandermeulen@dickinsonwright.com)

Christine Spencer . (cspencer@dickinsonwright.com)

Christine Taradash . (CTaradash@maazlaw.com)

Cindy Simmons . {csimmons@diplaw.com)

Courtney Peterson:, {cpeterson@maclaw.com)

Cynthia Kelley . (ckelley@nevadafirm.com)

pana Y. Kim . (dkim@caddenfulter.com)

David 1. Merrill . (david@dimerriflpc.com)

David R. Johnson . (djohnson@watttieder.com)

Debbie Holloman . (dhollomand®jamsadr.com)

Debbie Rosewall . (dr@juww.cora)

Debra Hitchens . (dhitchens@maaziaw.com)

Depository . (Depository@litigationservices.com)

District filings . (district@trumanlegal.com)

Donna Welfbrandt . (dwolfbrandt@dickinsonwright.com)
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Douglas D. Gerrard . {(dgerrard@gerrard-cox.com)
E-File Desk . (FfileLasVegas@wilsonelser.com)

Elizabeth Martin {em@fuww.com)

Eric Dobbersteln . (edobberstein@dickinsonwright.com)

Eric Zimbeiman . (ezimbelman@peelbrimley.com)
Erica Bennett . {e.benneti@kempjones.com)
Floyd Hale . (fhale@ﬁovdhale.corﬁ)
George Robinson . (grobinson@pezzillolloyd.com)
Glenn F. Meier . (gmeier@nevadafirm.com)
Gwen Rutar Mullins . (grm@h2law.com)
Hrustyk Nicole . {Nicole.Hrustyk@wilsonelser.com)
I-Che iat . {I-Che.Lai@wilsonelser.com)
Jack Juan . Gjuan@marquisaurbach.com)
Jennifer Cose . {jcase®maclaw.com)
lennifer MécDonaId . (imacdonaldgwaittieder.com)
lennifer R. Hoyd . (Jiloyd@pezziliolloyd.com)
Jineen DeAngelis . (jdeangelis@foxrothschild.com)
lorge Rafniréz . {Jorge.Ramirez@wilsoneiser.com)
Kathleen Morris . (kmomis@mcdonaldcarane,.com)
Kaytlyn Bassett . (kbassett@gerrard-cox.com)
Kelly McGee . (kom&@juww.com)
Kenzie Dunn . (kdunn@btjd.cam)
Lani Maile . (Lani.Maile@wilsonelser.com)
Legal Assistant . {rriegalassistant@rookerlaw.com)
Linda Compton . ({comptong@gglis.com)
Marie Ogella . (mogella@gordonrees.com)
Michael R, Ernst . (mra@juww.com)
Michaef Rawlins . (mrawlins@rookerlaw.com)
pamels Montgomery . (pym@kempjones.com}
phillip Aurbach . {paurbach@madaw.com)
Rachel E. Donn . (rdonn@nevadafirm.com)
Rebecca Chapman . (rebecca.chapman@procopio.corm)

Receptionist . {Reception@nvbusinesslawyers.com)
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" wade B. Gochnour . {(whag@h2law.com)

Renee Hoban . (rhoban@nevadafirm.com)
Richard 1. Dreitzer . (rdreitzer@foxrothschild.com)
Richard Tobler . (rithtdck@hotmail.com)

Rosey leffrey . {rjeffrey@peelbrimley.com}

Ryan Bellows . (rbellows@mcdonaldcarano.com)
8, Judy Hirahara . (jhirehara@caddenfuller.com)
Sarah A, Mead . (sam®juvw.com)

Steven Morris . (steve@gmdlegal.com)

Tammy Coriez . (tcortez@caddenfuller.com)
Taylor Fong . (tfong@®marquisaurbach.com)

Terri Hansen . (thansen@peelbrimley.com)

Timother E. Salter . (tim.salter@procopic.comn)

An employee of Spencer Fane LLP
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1§ coMP * ‘
MICHAEL M. EDWARDS U
2 || Nevada Bar No. 006281 S v ﬁ_x_E' {}
REUBEN H. CAWLEY ' U
’ Eg&g%%%lﬁ%gggsggsGAAﬂb & SMITH | ﬁ 3{]
LLP ‘
4 [l 400 South Fourth Street, Suite 500 FR 2 0 g& UQ
.|| Las Vegas, Nevada 89101
. 5 (702) 893-3383 ‘ Z,"’“" .
6 | E-Meil: medwards@ibbslaw.com LERK OF THE GOURT
E-Mail: cawl :
7 i Attorneys for Plaintiff
Ziiting Brothers Construction, Inc.
8
{
9 DISTRICT COURT
10 CLARK COUNTY, NEVADA
11 ' B
12 {| ZITTING BROTHERS CONSTRUCTION, INC.,, | Case No. A-09-578919 5-C
a Utah corporation, Dept. No. \/
13 ‘
Plaintiff, ZITTING BROTHERS
14. CONSTRUCTION, INC.’S COMPLAINT
V. RE: FORECLOSURE
15
GEMSTONE DEVELOPMENT WEST, INC., a (Exemption from Arbitration - Concerns
16 §j Nevada Corporation; APCO CONSTRUCTION, a Title lo Reg! Estate)
Nevada corporation; and DOES 1 through X; ROE
17 | CORPORATIONS I through X; BOE BONDING
COMPANIES I through X and 1.OE LENDERS 1
18 | through X, inclusive,
19 Defendants.
20
21 Plaintiff Zitting Brothers Copstruction {(hereinafter “Zitting Brothers™), by and through its
22 attoméys Lewis Brisbois Bisgaard & Smith LLP, as for its Complaint against the above-pamed
23 | Defendants complains, avers and alleges as follows:
24 THE PARTIES
25 1. Zitting Brothers is and was at all ﬁﬁes-relevant to this action a Utah corporation, duly
26 || authorized and qualified to do business in Clark County, Nevada.
27 2, Zitting Brothers is informed and believes and therefore alleges that Defendant Gemstone
LEWIS 28 || Development West, Inc. (“Gemstone™), and Doe/Roe Defendants are and were at all times relevant to
BRlSEE)R‘S 4813-0009.7539.} -1+ .
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this action, the owners, reputed owners, or the persons, individuals and/or entities who dlaim an
ownership fnterest in that certain real property commonly referred to as Manhattan West mixed use "
development project and generally located at 9205 W. Rugsell Road, Clark County, Nevada, and more
particnlarly described as sa;: forth in the Légal Description of the Notice of Lien attached hereto as
Exhibit 1; and further more particularly described as Clark County Assessor Parcel Number 163-32-
101 -0_19, and including all easements, rigbtsfof-wa:y, common areas and appurtenances thereto, and
surrounding space which may be required for the cofivenient use and occupation thereof, upon which
Owner caused or allowed to be constructed certain improvements (the “Property”).

3. The whole of the Prolﬁerty are reasonably pecessary for the convenient use and
occupation of the improvements.

4. Zitting Brothers is informed and believes and therefore alleges that Defendant APCO
Construction (“APCO") and Doe/Roée Defendants, are and were at all times relevant to this action,
doing business as licensed con;cractors authorized to conduct business in Clark County, Nevada,

5. Zitting Brothers does not 'kn(;w the troe naﬁies of the mdividuals, corporations,
partnerships and entities sued and identified in fictitious names as Does [ through X, Roe Corporations
TthoughX, Boe Bonding Companies 1 through X, and Loe Lenders I through X, Zitting Brothers alleges
that such Defendants claim an interest in or to the Project and/or are responsible for damages suffered
by Zitting Brothers as more full discussed under the claims for refief set forth below. Zitting Brothers
will request leave of this Honorable Court to amend this Complaint to show the true names and ‘
capacities of each such fictitious Defendant when Zitting Brothers discovers such information.

FIRST CAUSE OF ACTION
(Breach of Contract Against All Defendants)

6. Zitting Brothers repeats and realleges each and every allegation contained in the
preceding paragraphs of this Complaint, -incorporates them by reference, and further alleges as follows:
7. Zitting Brothers entered into an Agreement with APCO Construction and/or Gemstone
(the “Agreement”) to provide certain construction services and other related work, materials, and

equipment for a project located in Clark County, Nevada (the “Work™).

4813-0009-7539.1 -2~
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8. Zitting Brothers furnished the Work for the bénefit of and at the specific instance and
request of APCO. -
9. Pursnant to the Agreement, Zitting Brothers was to be paid an amount iz excess of Ten
Thousand Dollars ($10,000) (bhereinafter “Outstanding Balance™) for the Work.
10.  Zitting Brothers furnished the Work and has otherwise performed its duties and
oblipations as required by the Agreement,
11.  APCO and/or Ge:ﬁstone as well as Doe/Roe Defendants, bave breached the Agrecment
by, among other things; | '
a. failing and/or refusing to 'pay the monies owed to Zitting Brothers for the Work.
b. failing to adjust the Agreement price to account for extra work and/or changed
work, as well as suspensions, delays of Work caused or ordered by APCO,
Gemstone, and/or their representatives.
c. faﬂmg and/or refusing to comply with the Agreement; and ‘
d. negligently or intentionally preventing, obstructing, hindering, or interfering
' with Zitting Brczthers performance of the Work. '
12.  Zitting Brothers is owed an amount in excess of Ten Thousand Dollars ($10,000) for the
Work. _ l
13, Zitting Brothers has been required to engage fhe services of an attorney to collect the
Ontstanding Balance, and Zitting Brothers is entitled to recover its reasonable costs, attorney’s fees and
interest therefore.

SECOND CAUSE OF ACTION
(Bréach of Implied Covenant of Good Faith & Fair Dealing - Against Al Defendants)

14.  Zitting Brothers repeats and realleges each and every allegation contained in the
preceding paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:
15.  Thereis a covenant of good faith and fair dealing implied in every agreement, including

the Agreement between Zitting Brothers and APCO and/or Gemstone.

4813-0009-7535.1 -3.
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16.  APCO andlor Gemstone breached their duty to-act in good faith by performing the
Agreement in a manner that was unfaithful to the purpose of the Agreement, thereby denying Zitting
Bré_thers’s justified expectations. | ‘

17.  Dueto the actions of APCO and/or Gemstone, Zitting Brothers suffered damages in an
amoutt to be determined at trial for which Zitting Brothers is entitled to judgment plus intexest.

18.  Zitting Brothers has been required to engage the services of an attorney to collect the
Outstanding Balance, and Zitting Brothers is entitled to recover its reasonable costs, attomey"s feesand

interest therefore.

nND 00~ Ov L B W N

. THIRD CAUSE OF ACTION
(Unjust Enrichment or in the Alternative Quantum Meruit - Against All Defendants)

ek
o

19.  Zitting Brothers repeats and realleges each and every allegation, contained in the

et
T

preceding paragraphs of this Cormplaint, incorporates them by reference, and further alleges as

oy
v

follows:

20.  Zitting Brothers furnished thé Work for the benefit of and at the specific instance

—
B W

_requested of the Defendants.

—
w

21.  Asto APCO and/or Gemstone, this cause of action is being pled in the alternative.

—
=)

22.  APCO and/or Gemstone accepted, used and enjoyed the benefit of Zitting Brothers's

.
~J

Work.

=
o«

23.  APCO and/or Gemstone knew or should have known that Zitting Brothers expected

i
O

to be paid for the Work.

o]
<

24.  Zitting Brothers has demanded payment of the Outstanding Balance.

V]
-

25,  To date, the Defendants have failed, neglected, and/or refused to pay the Oj.itstanding

e}
o

Balance.

N
(5%

26.  The Defendants have been unjustly enriched, to the detriment of Zitting Brothf_:rs.

b
L

27.  Zitting Brothers has been required to-engage the services of an attorney to collect the

o]
th

Outstanding Balance, and Zitting Brothers is entitled to recover its reasonable costs, attorney’s fees and

o]
j=

interest therefore.

[ I
o~

R
S 4§13-0005-7535.1 -4-
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- Gemstone for the improvement of the Property.

FOURTH CAUSE OF ACTION
(Foreclosure of Mechanic’s Lien - Against Al Defendants)

28,  Zitting Brothers repeats and reallepes each and every allegation contained in the
preceding paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:
259.  The provision of the Work was at the special instance and request of APCO and/or

30, As provided by NRS 108,245, APCO and/or Gemstone had actual knowledge of Zitting
Brothers’s delivery of the Work to the Property or Zitting Brothers provided a Notice of Right to Lien,
as prescribed by Nevada law.

31.  Zitting Brothers demanded payment ofan amount in excess of Ten Thousand and no/100
Dollars (510, 000), which amount remains past due and owing. ,

32.  On or about December 23, 2008, Zitting Brothers timely recorded a Notice of Lienin |
Book 20081223 of the Official Records of Clark County, Nevada, as Instrument No. 0003690 (the *
Lien™), attached hereto as ¥xhibit 1.

33,. The Lien was in writing and was timelyrccorded against the Propen'y for the cutstanding
balance due to Zitting Brothers in the amount of Seven Hundred Eighty Eight Thousand Four Hundred
and Five Dollars and Forty-Oune Cents ($788,405.41), with payment to be made upon Project progress.

34.  TheLicn was served upon the record Owners and/or their authorized agents, as required
by law, |

35.  Zitting ‘Brothers is entitle to an award of reasonable attorney’s fees, costs and interest
on the Outstanding Balance, as provided in Chapter 108 of the Nevada Revised Statutes.

FIFTH CAUSE OF ACTI
(Claim for Priority - Against LO_E LENDER Defendants)

36.  Zitting Brothers repeats and realleges each and every allegation contained in the
preceding paragraphs of this Complaint, incorporates them by reference, and further alleges as follows:
] 37.  Zitting Brothers is informed and believes and therefore alleges that physical work of the
improvement to the Property commenced before the recording of Defendant Loe Lenders’ Deed(s) of

Trust and/or other interest(s) in the Property and/or any leasehold estates.

4813.0009-7539.1 -5-
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38.  Zitting Brothers’s claims ﬁgainst the Property and/or any leasehold estates are superior
to the claim(s) of Loe Lenders and/or any other Defendant. '
. 39, Zitting Brothers has been required to engage the services of an attormey to collect the
Qutstanding ‘Ba]ancé due and owing for the Work, and Zitting Brothers is entitled to recover its
reasonable costs, attorney’s fees and interest the&qfore.

SEVENTH CAUSE OF ACTION
(Violation of NRS 624)

40.  Zitting Brothers repeats and realleges each and every aﬁegatfon contained in the
preceding paragraphs' of this Complaint, incorporates them i:y reference, and further alleges as follows:
41, NRS624.606to 62&.630, et. seq. (the “.Statute") requires contractors (such as APCO),
to, among other things, ﬁmely pay their subcontractors (such as Zitting Brothers), as provided in the
Statute.
~ 42,  Inviolation of thé Statute, APCO has failed and/or refused to timely pay Zitting Brothers.
monies dug and owing,
43,  APCO’s violation of the Statute constitutes negligence per se.
44. By reason foregoing, Zitting Brothers is entitled to a judgment against APCO in the
amount of the Cutstanding Balance.- ' Y
45.  Zitting Brothers has been required to engage the services of an attorney to collect the
 outstanding Balance and Zitting Brothers is entitled to recover its reasonable costs, attorney’s fees and
interests therefore. 7 | .
WHEREFORE, Zitting Brothers prays that this Honorable Court:
1. Enters judgment against the Defendants, and e;ach of them, jointly and severally, for
Zitting Brothers’s reasonable costs and attorney’s fees incurred in the collection of the 1
Qutstanding Balatice; |
2. Enters a judgment against Defendants, and each of them, jointly and severally, for
Zitting Brothers’s reasonable costs and attorney’s fees incurred in the collection of the

Outstanding Balance, as well as an award of mterest thereon;

4813-0008-7539.1 -6
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3. Enters a judgment declariné that Zitting Brothers has a valid and enforceable mechanic’s
lien égainst the Property, with pﬁc;rity over all Defendants, in an amount of the
Outstanding Balance; ‘

4. Adjudge a lien upon the Property for the Outstanding Balance, plus reasonable
attorﬁey‘s fees, costs and interest thereon, and that this Honorable Court enter an Order
that the Property, and improvements, such as may be necessary, be sold pursuant to the
laws of the State of Nevada, and that the proceeds of said sale be applied to the payment

e . 7. T R PU R
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of sums due Zitting Brothers herein; and

5. For such other and further relief as this Honorable Court deerns just and proper in the

premises,
Dated this32-dy of Apedl, 2009,
LEWIS BRISBOIS BISGAARD & SMITH 11r

By ‘W
Michael M. Edwards, Heq.

Nevada Bar No. 006281

Reuben H, Cawley, Bsq,
Nevada Bar No, 009384

400 South Fourth Street, Suite 500
Las Vegas, Nevada 89101
Attorneys for Plaintiff

Zitting Brothers Constraction, Inc.

4813-0009-7539,1 -7~
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[@727/2009) Reuben Camioy - TUms _AMpson. 2000042711381 1.pol . Page 1]

lﬂﬂfﬁﬂlililllﬂlﬂﬂﬁﬁlﬁi o
gmxrgﬁgthemgofmdkcm 0081223-0003650
ccorded Documeat 1o: ‘ Fee: s:w. 0 RPTT: $0.00
N/C Fee! $25.00 :

Rywn B, Simpson 12 23[2008 13:29:43
FileMos 12462 ) ';1'2 oaotg 140
2115 South Dallin Stract cquestor:

Salt Lake City, Utsh 84108 Debble Conway ADF
163-32-101~019 Clark County Recorder Pos: 4

ROTICE OF LIEN

The undersipnad elsime a Jien upon the property descrbed in thin notice for work,
materials or equiprient farnished or to be furnished for the improvement of the property:
’ 1. The smouot of the orginal contrect is: $14,461,000.00

2,  ‘Theiutal amoust of sl eddificnsl or chanped work, materials and équipment, if
‘aoy, fe; $423,644.55

3, The total amoret of 3l payments received to date fu: §3,647,608.55

4, ‘The enount of the Hen, after dedncling all just credits and officte, is:
§788,405.41

5. The name of the owmey, ifmown, of the property is? Qemsions Developmedit
‘West, Inc., a Novads corporation, of 9121 West Russcll R:oad #117, Les Vogas,
Nevada 89148

6. The nzme of the porpon by whom the Hen clalmant wes employed or fo whom the
line clefmant furnished or sgreed to firmdsh work, materdals or equipment Is:
AP0 pf 3432 North Fifih Strest, Las Vagas, Nevads 89032,

* A brief stetement of the terms ofpay;n.ant of the len, clatment’s contract Is:
progress peyment with a retention,

8, A description of the property to be charged with The Hen i5; See Bxhibit “A”

Dated this 22> _day of Decexiber, 2008. / .

. Ry B, Bimpson
" Agent for Zitting Brothers Construction
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Ryun B, Simpson, being dirst duly rworn on cath acecrding to Taw deposes snd says: I
bave read the foregoing Notico of Tateat to Lien, Ymow the contents fhezeof and state thet the
-same s tue of 1y awm personal kaowledge, cxcept those matters stated upon the Information

and belief, and, ag to those mafters, § believe them tofde

r“ n-—-——--—.—-——a‘

R
2 LA BSRORN H yin B Simpron

! By Ozl i Agant for Zitiog Brothera Construction
Lﬁu’m hunueh‘g-?’ -’la—--‘

Subscribed and sworn to before me this £5 day of Decerghes, 2008,
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EXHIBYT A
LEGAL DESCRIPTION
Al thet certain real praperty situsted in the County of Clazk, Stats of Nevada, described es
follows: -
PARCEL1:
QIWL4) of

Tha West Half (W1/2) of the Northeest Quarter (NB1/4} of the Norilnwest Ounarter (NW 1L/
the Worthwest Quarter (NW1/4) of Section 32, Township 21 South, Renge 60 Bagt, MDB, & M. -

* BXCHPTING THRREFROM That property eonveyed to Clark Coundy by Grant Deed récorded
Septemher 22, 1972 in Book 265 =0 Docurnent No, 224982 of the Officlel Reeopds.

AND BXCEPTING THEREFROM that property conveyed to the Oounty of Clatk by Gran,
Bargadn, 8ale and Dedication Deed recoxded August 23, 2007 in Book 20070823 es Document
No. 0004782 of Offiodal Reords,

TOGETHER WI‘I'H 1kat properly shown in Order of Vacation recqrdad Angust 23,2007 in
Bocle 20070823 re Document No, 0004781 and re-recordad Auguct 28, 2007 inBookzﬂo?DBZS
88 Poonment No. 0004280 of Official Records.

PARCEL 2; .
The Esst Half (B1/2) of the Norfheast Quarter (NE1/4) of the Nortiwest Qoarter GIW /) of the
Northwest Quattes (NW1/4} of Seotion 32, Townthip 21 South, Renge 60 Bast, MD.B, &M,

BFCERTING THEREFROM the Southerly 396 feet thereof,

AND BXCEPTING THEREPROM that property conveysd to Clask County by Grant Deed
recorded Sepleanber 22, 1972 in Beok 265 &5 Dootment No, 224981 of Official Records,

. TOGEYEHER WITH, that property shown in Order of Vaotion recarded Angust 23,2007 in
Book 20070823 ez Document No, 0004781 and re-rasorded A‘agust 28, 2007 in Book 20070828
a3 Document No. 0004280 of Officlal Records,

PARCEL 3: .
The Southerly 356 feot of the Bast Hagt (B1/2) of ths Nurtheast Quarter (NB1/4) of the

Northwest Quarte: (NW1/4) of the Noritrwest Quarter VW 1/4) of Section 32, Township 21
Seuth, Renga 6¢ East, MUDB. & M. .
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PARCEL, 4 i . '
The West Half (W12} of the Northwest Quarter (NW1/4) of the Nbrthesst Quarter {(2E1/4) of

 the Northweat Querter (NW/1/4) of Section 32, Township 21 South, Range 60 Bast, MD.B. & M.

BXCEPTING TEEREFROM ihat property conveyed to Claxk Couuty by Grant Deed recorded
September 22, 1972 InBook 265 ps Document No, 224954 of Offivial Records,

FURTHER RXCEPTING TERREFROM that propety shown in the Rinal Order of
Condenmation meooried Novambar 20, 1598 in Book 981120 as Dooument No. 00763 of Offioial

B8,

PARCEL &t | : '
The Bast Half (BL/2) of the Southeast Quarter (SB1/4) of the Noxthwest Quaztex (W1/4) of toe
Northwest Quarter (NW1/4) of Section 32, Townsiip 2) Fonth, Rangs 60 Bast, MD.B. &M,

BXCEPTING THERRFROM thet property convayed to the Comaty of Clatk by Grant, Bargain,

Sale dnd Dedioetion Deed recorded August 23, 2007 in Bock 20070823 pg Dooument No,
0004783 of Officiel Records,

PARCEL NO, FOR ALL OF'THE AROVE 15 163-32-101-019
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NOTC . :
MICHAEL M. EDWARDS

Nevada Bar No. 006281 : T | FTLE D

—a

2
- | REUBEN H. CAWLEY
3 } Nevada Bar No. 009384 : i o
|| LEWIS BRISBOIS BISGAARD & SMITHLLP - hr 30 2 of 0y
. 4| 400 South Fourth Street, Suite 500 C c
: %as}’egas,chvada 89101 6 o 4
5| (702) 893-3383 | G AL,
FAX: (702) 893-3789 : GLERK OF o
6 If E-Mail: medwards@ibbslaw.com - OF THE COURY
E-Mail: cawlev@lbbslaw.com ,
7 || Attomeys for Plantiff
Zitting Brothers Construction, Tic.
8 B
9 DISTRICT COURT
10 CLARK COUNTY, NEVADA
11 ﬁL
12} ZITTING BROTHERS CONSTRUCTION, INC,, | CaseNo, 0% =5¥§4/95C
a Utah corporation, ' Dept. No.
13 v
Plaintiff, NOTICE
14 : OF L18 PENDENS
V.
15 ' '
GEMSTONE DEVELOPMENT WEST, INC,, a
16 |f Nevada Corporation; APCO CONSTRUCTION, a ‘ '
Nevada corporation; and DOES I through X; ROE (Exemption from Arbitration - Concerns
17 )} CORPORATIONS 1 through X; BOE BONDING Title to Real Estate)
i COMPANIES I through X and LOE LENDERS I
18 || through X, inclusive,
.19 Defendants,
20
21 PLEASE TAKE NOTICE that an action was commenced and is pending in the above-entitled
22 || Court to enforce that certain Notices and Claims of Lien recorded by Lien Claimant Zitting Brothers
23 j| Construction, Inc., in the Official Records of Clark County on September 10, 2008, in book 20080910, |-
24 || as nstrunent number 0002029 and December 11, 2008, in book number 20081211, instrument number
25 || 0002636 effecting certain real property or portions thereof, owned or reputedly owned by Defendants
26 | and commonly referred to as the Manhattan West mixed use development project generally located at
27 i 9205 W. Russell Road, Clark County, Nevada and more particulatly described as Assessor’s Parcel
LE\MS 28 il Number 163-32-101-019,
%ﬁg 4B42-6455-5267.1 -1-
SSMITHLER
RORNETR AT AW

0201




‘‘‘‘‘‘‘‘ +
1 Plaintiff Zitting Brothers Consirﬁction, Inc,, hereby places a Lis Pendens against the same
2 |f affecting real properties referenced herein, located in Clark County, State of Nevada.
3 Dated this 22ty of April, 2009,
4
5 LEWIS BRISBOIS BISGAARD & SMITH 1P
6 ,
7 By 7 treileCo
Mtchael M Edwards, Esq. =~
3 Nevada Bar No. 006281
. Reuben H. Cawley, Esq,
9 ) Nevada Bar No. 009384
_ 400 South Fourth Street, Suite 500
10 : _ Las Vegas, Nevada 89101
Attorneys for Plaintiff
i _ Zitting Brothers Construction, Inc,
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
N
4842.6455.5267.1 -2
e |

0202
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HOWARD & HOWARD ATTORNEYS PLIL.C
3800 Howard Hughes Plowy., Suite 1400

Las Vegas, NV §9169

(702) 257-1483

10

11

12

i6

17

18

19

20

21

22

23

24

25

26

27

28

ANSW

Gwen Mullins, Esq.

Nevada Bar No. 3146

Wade B. Gochnour, Esq.
Nevada Bar No. 6314

Howard & Howard Attorneys PLLC
3800 Howard Hughes Parkway
Suite 1400

Las Vegas, NV 89169
Telephone (702) 257-1483
Facsimile (702) 567-1568
E-mails: grm@h2law.com

whg@hZlaw.com

1] Attorneys for APCQ Construction

RIGINAL -

Electronically Filed
06/10/2009 02:45:36 PM

Ee 4N

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation,

Plaintiff,
Vs,

GEMSTONE DEVELOPMENT WEST, INC.,
a Nevada corporation; NEVADA
CONSTRUCTION SERVICES, a Nevada
corporation; SCOTT FINANCIAL
CORPORATION, a North Dakota
corporation; COMMONWEALTH LAND
TITLE INSURANCE COMPANY; FIRST
AMERICAN TITLE INSURANCE
COMPANY; and DOES I through X,

Defendants.

ZITTING BROTHERS CONSTRUCTION,
INC., a Utiah corporation,

Plaintiff,
Vs.

GEMSTONE DEVELOPMENT WEST, INC.,

CASENO.: 08-A-571228
DEPT. NO.: X

Consolidated with: A574391, A574792,
AS577623, A583289, A584730, A587168 and
A589195

APCO CONSTRUCTION’S ANSWER TO
ZITTING BROTHERS
CONSTRUCTION, INC.’S COMPLAINT

Page 1 0f 12
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HOWARD & HOWARD ATTORNEYS PLLC

3800 Howard Hughes Pkwy., Suite 1400

Las Vegas, NV 89169

(702) 257-1483

10

11

12

13

14

15

16

17

1%

20

21

22

23

24

25

26

27

28

a Nevada corporation; APCO
CONSTRUCTION, a Nevada corporation; and
DOES I through X; ROE CORPORATIONS I
through X; BOE BONDING COMPANIES 1
through X and LOE LENDERS I through X,
inclusive

Defendants.

AND ALL RELATED CASES AND
MATTERS.

APCO CONSTRUCTION’S ANSWER TO
ZITTING BROTHERS CONSTRUCTION, INC.”’S COMPLAINT

Date: N/A
Time: N/A
‘ APCO CONSTRUCTION (“APCO”), by and through its attorneys, Gwen Rutar
Mullins, Esq. and Wade B. Gochuour of the law firm of Howard and Howard Attorneys PLLC,
bereby files this Answer to Zitting Brothers Construction, Inc.’s Complaint (hereinafter
“Complaint”) and hereby responds and alleges as follows:
THE PARTIES

1. Answering Paragraph 1, 3, and 5 of the Complaint, APCO does not have
sufficient knowledge or information upon which to base a belief as to the truth of the
allegations contained therein, and upon said grounds, denies each and every allegation
contained therein.

2. Answering Paragraph 2 of the Complaint, APCO, upon information and belief
admits that Gemstone Development West, Inc. is; and at all times relevant to this acfion, the
owner of the real property commonly referred to as Manhattan West Mixed Use Development
Project, initially identified by the Assessor’s Parcel Number 163-32-101-019 (the “Property™).
As to the remaining allegations of Paragraph 2 of the Complaint, APCO does not have

Page 2 of 12
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HOWARD & HOWARD ATTORNEYS PLLC
3800 Howard Hughes Pkwy., Suite 1400

Las Vegas, NV 89169

(702) 257-1483

10

1

12

13

14

i8

19

20

21

22

23

24

25

26

27

28

sufficient knowledge or information upon which to base a belief as to the truth of these
allegations and. upon said grounds, denies them.

3. Answering Paragraph 4 of the Complaint, APCO admits that APCO was at all
times relevant to this action, deing business as a licensed contractor authorized to conduct
business in Clark County, Nevada. As to the remaining allegations of Paragraph 4 of the
Complaint, APCO does not have sufficient knowledge or information upon which to base a
belief as to the truth of these allegations and upon said grounds, denies them.

FIRST CAUSE OF ACTION
(Breach of Contract Against All Defendants)

4. Answering Paragraph 6 of the Complaint, APCO repeats and realleges each and
every allegation contained in paragraphs 1 through 3 of this Answer to the Complaint as though
fully set forth herein.

5. Answering Paragraph 7 of the Complaint, APCO admits the allegations
contained therein.

6. Answering Paragraph 8 of the Complaint, APCO admits that Zitting Brothers
Construction, Inc. (“ZBCI”) furnished construction work on the Project. As to the remaining
allegations of Paragraph 8 of the Complaint, APCO does not have sufficient knowledge or
information upon which to base a belief as to the truth of these allegations and upen said
grounds, denies them. 7

7. Answering Paragraph 9 of the Complaint, APCO does not have sufficient
knowledge or information upon which to base a belief as to the truth of the allegations
contained therein, and upon said grounds, denies each and every allegation contained therein.

8. Answering Paragraphs 10, 11, 12 and 13 of the Complaint, APCO denies all the
allegations as they pertain to, or as they are alleged against, APCO. With respect to any
allegations that have been asserted against the remaining Defendants, APCO does not have
sufficient knowledge or information upon which to base a belief as fo the truth of the
allegations contained therein, and upon said grounds, denmies each and every allegation

contained therein.
Page3 of 12
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HOWARD & HOWARD ATTORNEYS PLLC

3800 Howard Hughes Pkwy., Suite 1400

Las Vegas, NV 89169

(702) 257-1483

20
21
22
23
24
25
26
27

28

SECOND CAUSE OF ACTION
(Breach of Implied Covenant of Good Faith & Fair Dealing — Against All Defendants)

9. Answering Paragraph 14 of the Complaint, APCO repeats and realleges cach
and every allegation contained in paragraphs 1 through 8 of this Answer to the Complaint as
though fully set forth herein.

10.  Answering Paragraph 15 of the Complaint, APCO admits the allegations
contained therein.

11, Answering Paragraphs 16, 17, and 18 of the Complaint, APCO denies all the
allegations as they pertain to, or as they are aileged against, APCO. With respect to any
allegations that have been asserted against the remaining Defendants, APCO does not have
sufficient knowledge or information upon which to base a belief as to the truth of the
allegations contained therein, and upon said grounds, denies each and every allegation
contained therein.

THIRD CAUSE OF ACTION

(Unjust Enrichment or in the Alternative Quantum Meruit — Against All Defendants)

12.  Answering Paragraph 19 of the Complaint, APCO repeats and realleges each
and every allegation contained in paragraphs 1 through 11 of this Answer to the Complaint as
though fully set forth herein. ‘

13.  Answering Paragraphs 20, 22, 23, 26 and 27 of the Complaint, APCO denies all
the allegations as they pertain to, or as they are alleged against, APCO. With respect to any
allegations that have been asserted against the remaining Defendants, APCO does not have
sufficient knowledge or information upon which to base a belief as to the truth of the
allegations contained therein, and upon said grounds, denies each and every allegation
contained therein.

14. Answering Paragraph 21 and 24 of the Complaint, APCO does not have
sufficient knowledge or information upon which to base a belief as to the truth of these

allegations and upon said grounds, denies them.

Page 4 of 12
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(702) 257-1483

HOWARD & HOWARD ATTORNEYS PLLC
3800 Howard Hughes Pkwy., Suite 1400
Las Vegas, NV 89169

10

§

12

13

14

15

16

17

18

20

21

22

23

24

25

26

27

28

e PR

15.  Answering Paragraph 25 of the Complaint, APCO admits that APCO has not
paid ZBCI the Outstanding Balance but denies the fact that such sums are due to ZBCL Asto
the remaining allegations of Paragraph 25 of the Complaint, APCO does not have sufficient
knowledge or information upon which to base a belief as to the truth of these allegations and
upon said grounds, denies them. -

FOURTH CAUSEQ OF ACTION
(Foreclosure of Mechanic’s Lien- Against All Defendants)

16.  Answering Paragraph 28 of the Complaint, APCO repeats and realleges each
and every allegation contained in paragraphs 1 through 15 of this Answer to the Complaint as
though fully set forth herein.

17.  Answering Paragraph 29 of the Complaint, APCQO admits that ZBCI provided its
Work on the Project. As to the remaining allegations of Paragraph 25, APCO does not have

‘sufficient knowledge or information upon which to base a belief as to the truth of these

allegations and upon said grounds, denies them.

18,  Answering Paragraph 30 of the Complaint, APCO admits that APCO had
knowledge that ZBCI was performing work on the Property. As to the remaining allegations of
Paragraph 30, APCO does not have sufficient knowledge or information upon which to base a
belief as to the truth of these allegations and upon said grounds, denies them. '

19. Answering Paragraphs 31, 32, 33, 34 and 35 of the Complaint, APCO denies all
the allegations as they pertain to, or as they are alleged against, APCOQ. With respect to any
allegations that have been asserted against the remaining Defendants, APCO does not have
sufficient knowledge or information upon which fo base a belief as to the truth of the
allegations contained therein, and upon said grounds, denies each and every allegation

contained therein.

Page 5 of 12
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HOWARD & HOWARD ATTORNEYS PLLC
3800 Howard Hughes Plkwy., Suite 1400

Las Vegas, NV 89169

(702) 257-1483

10

11.

12
13
14

15

18
19
20
21
22
23
24
25
26
27

28

FIFTH CAUSE OF ACTION
(Claim for Priority- Against LOE LENDER Defendants)

20.  Answering Paragraph 36 of the Complaint, APCO repeats and realleges each
and every allegation contained in paragraphs 1 through 19 of this Answer to the Complaint as
though fully set forth herein.

21. Answeﬁng Paragraph 37 of the Complaint, APCO admits that allegations
contained therein.

22.  Answering Paragraph 38 of the Complaint, APCO admits that the mechanic’s

liens filed against the Property are supetior to the claims of Loe Lenders. As to remaining

allegations of Paragraph 38, APCO does not have sufficient knowledge or information upon
which to base a belief as to the truth of the allegations contained therein, and upon said
grounds, denies them.

23. Answering Paragraph 39 of the Complaint, APCO denies all the allegations as
they pertain to, or as they are alleged against, APCO. With respect to any allegations that have
been asserted against the remaining Defendaats, APCO does not have sufficient knowledge or
information upon which to base a belief as to the truth of the allegations contained therein, and
upon said grounds, denies each and every allegation contained therein.

SIXTH CAUSE OF ACTION
(Violation of NRS 624)

24.  Answering Paragraph 40 of the Complaint, APCO repeats and realleges each
and every allegation contained in paragraphs 1 through 23 of this Answer to the Complaint as
though fully set forth herein.

25.  Answering Paragraph 41 of the Complaint, APCO asserts that NRS 624.606 to
624.630 speak for themselves. As to the remaining allegations of Paragraph 41, APCO does
not have sufficient knowledge or information upon which to base a belief as to the truth of the
allegations contained therein, and upon said grounds, denies them. |

26.  Answering Paragraphs 42, 43, 44, and 45 of the Complaint, APCO denies each

and every allegation contained therein.
Page 6 0of 12
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HOWARD & HOWARD ATTORNEYS PLLC

3800 Howsard Hughes Plowy., Suite 1400

Las Vegas, NV 89169

(702) 257-1483

10

11

12

13

14

15

16

17

18

19

20

2

22

23

24

25

26

27

28

FIRST AFFIRMATIVE DEFENSE
ZBCI has failed to state a claim against APCO upon which relief can be granted.
SECOND AFFIRMATIVE DEFENSE

The claims of the ZBCI have been waived as a result of their respective acts and
conduct.

THIRD AFFIRMATIVE DEFENSE

No monies arc due ZBCI at this time as APCO has not received payment for ZBCI's
work from Gemstone, the developer of the Manhattan West Project.

FOURTH AFFIRMATIVE DEFENSE _

Any and all damages sustained by ZBCI are the result of negligence, breach of contract
and/or breach of warranty, express and/or implied, of a third-party over whom APCO has no
control, and for whose acts APCO is not responsible or liable to ZBCL

FIFTH AFFIRMATIVE DEFENSE ‘

At the time and place under the circumstances alleged by the ZBCL ZBCI had foll and
complete knowledge and information with regard to the conditions and circumstances then and
there existing, and through ZBCI’s own kmowledge, conduct, acts and omissions, assumed the
risk attendant to any condition there or then present.

SIXTH AFFIRMATIVE DEFENSE

Whatever damages, if any, were sustained by ZBCI, were caused in whole or in part or
were contributed to by reason of ZBCI’s own actions.

SEVENTH AFFIRMATIVE DEFENSE

The liability, if any, of APCO must be reduced by the percentage of fault of others,
including ZBCIL.

EIGHTH AFFIRMATIVE DEFENSE

The damages alleged by ZBCI were caused by and arose out of the risk which ZBCI
had knowledge and which ZBCI assumed.

Page 7o0f 12
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HOWARD & HOWARD ATTORNEYS PLLC

3800 Howard Hughes Pkwy,, Suite 1400

Las Vegas, NV 89169

(702) 257-1483

n
12
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14
15
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NINTH AFFIRMATIVE DEFENSE

The alleged damages complained of by ZBCI were caused in whole or in part by a new,

independent and intervening cause over which APCO had no control. Said independent,

intervening cause was the result of any alleged damages resulting to ZBCL.
TENTH AFFIRMATIVE DEFENSE
APCQ’s obligations to ZBCI have been satisfied or excused.
ELEVENTH AFFIRMATIVE DEFENSE
ZBCI failed to perform their work in workmanlike manner thus causing damages in
excess to the sums ZBCI claim are due under the subcontract with APCO.
TWELFTH AFFIRMATIVE DEFENSE
The claim for breach of contract is barred as a result of ZBCI's failure to satisfy
conditions precedent.
THIRTEENTH AFFIRMATIVE DEFENSE
The claims, and each of them, are premature,
FOURTEENTH AFFIRMATIVE DEFENSE
ZBCI should indemnify APCO for any and all losses, damages or expenses APCO
sustains as a result of any claims by Gemstone for damages that Gemstone allegedly sustained
due to ZBCI’s improper workmanship on the Manhatian West Project, including, but not
limited to, any damage amount and the aitorney’s fees and costs incurred by APCO relative
thereto.
FIFTEENTH AFFIRMATIVE DEFENSE
APCO is entitled to an offset or a setoff of any damages that APCO sustains as a result
of ZBCT’s failure to complete the work in a workmanlike manner and/or breach of contract.
SIXTEENTH AFFIRMATIVE DEFENSE
Any obligations or responsibilities of APCQO under the subcontract with ZBCI, if any,
have been replaced, terminated, voided, cancefled or otherwise released by the ratification
entered into between ZBCI, Gemstone and CAMCO and APCO no longer bears any liability

thergunder.
Page 8 of 12
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HOWARD & HOWARD ATTORNEYS PLLC

3800 Boward FHughes Pkwy., Suite 1400

Las Vegas, NV 89169

(702) 257-1483
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SEVENTEENTH AFFIRMATIVE DEFENSE

APCO has been forced to retain the services of an attorney to defend this action and

therefore is entitled to reasonable attorneys’ fees and costs.
FIGHTEENTH AFFIRMATIVE DEFENSE
ZBCTI has failed to comply with the requirements of NRS 624.
NINETIETH AFFIRMATIVE DEFENSE
ZBCI may have failed to comply with all requirements of NRS 108 to perfect its lien.
TWENTY AFFIRMATIVE DEFENSE

Pursuant to NRCP Rule 8 and 11, as amended, all possible affirmative defenses may not
have been alleged herein insofar as sufficient facts were not available after reasonable inquiry
upon the filing of this Answer to the Complaint, and therefore, APCO reserves the right to
amend their Answer 0 allege additional affirmative defenses if subsequent investigation so
warrants, |

WHEREFORE, APCO prays for judgment as follows:

1. That ZBCI take nothing by way of its Complaint on file herein and that the same
be dismissed with prejudiée against APCO;

2. For an award of attorneys’ fees and costs incurred herein by APCO; and:

3. Tor such other and further relief as this Court may deem just and proper.

DATED this 9% day of June, 2009.

HOWARD & HOWARD ATTORNEYS PLLC

P

/G?ven Mutlins, Esq.
Nevada Bar No. 3146
Wade B. Gochnour, Esq.
Nevada Bar No. 6314
3800 Howard Hughes Parkway
Suite 1400
Las Vegas, NV 89169
Attorneys for APCO Construction

Page 9 of 12
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HOWARD & HOWARD ATTORNEYS PLL.C
3800 Howard Hughes Pkwy., Suite 1400

Las Vegas, NV 89169

(702) 257-1483
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CERTIFICATE OF MAILING

On thrgi \ day of June, 2009, the undersigned served a true and correct copy of the
foregoing APCO CONSTRUCTION’S ANSWER TO ZITTING BROTHERS
CONSTRUCTION, INC.’S COMPLAINT , by U.S. Mail, postage prepaid, upon the following:

Gregory 8. Gilbert, Esq.

Sean D. Thueson, Esq.

HOLLAND & HART

3800 Howard Hughes Parkway, 10% Floor
Las Vegas, Nevada 89169

Attorneys for Gemstone Development West,
Ine.

Donald H. Williams, Esq.

WILLIAMS & WIESE

612 8. 10" Street

Las Vegas, Nevada 89101

Attorneys for Harsco Corporation and EZA,
P.C. dba OZ Architecture of Nevada, Inc.

Nik Skrinjaric, Esq. ;

2500 N. Buffalo, Suite 250

Las Vegas, Nevada 89128

Attorney for Nevada Construction Services

Justin L, Watkins, Esq.
WATT, TIEDER, HOFFAR
& FITZGERALD, LLP
3993 Howard Hughes Pkwy., Ste. 400
Las Vegas, Nevada 89169
Attorneys for Cabinetec, Inc.

D. Shane Clifford, Esq.

Robin E. Perkins, Esq.

DIXON TRUMAN FISHER & CLIFFORD
221 North Buffalo Drive, Suite A

Las Vegas, Nevada 89145

Attorneys for Ahern Rentals, Inc.

Marilyn Fine, Esq.

MEIER & FINE

2300 West Sghara Ave., Suite 430

Las Vegas, Nevada 89102

Attorneys for Scott Financial Corporation

Jeffrey R, Albregts,Fsq.

SANTORO DRIGGS WALCH KEARNEY
HOLLEY AND THOMPSON

400 South Fourth Street, Third Floor

Las Vegas, Nevada 89101

Attorneys for Arch Aluminum And Glass Co.
Esq.

Martin A. Little, Esq.

Christopher D. Craft, Esq,

JOLLEY, URGA, WIRTH, WOODBURY
& STANDISH

3800 Howard Hughes Parkway, 16" Floor
Las Vegas, NV 89169

Attorneys for Steel Structures, Inc. and
Nevada Prefab Engineers, Inc.

Jennifer R. Lloyd-Robinson, Esg.
PEZZILLO ROBINSON

6750 Via Austi Parkway, Ste. 170
Las Vegas, Nevada 89119
Attorneys for Tri-City Drywall, Inc.

Christopher R, McCullough, Bsq.
McCULLOUGH, PEREZ & ASSOCIATES
601 South Rancho Drive, #A-10 '
Las Vegas, Nevada 89106

Attorneys for Cell-Crete Fireproofing of
Nevada, Inc.
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HOWARD & HOWARD ATTORNEYS PLLC
3800 Howard Hughes Pkwy., Suite 1400

Las Vegas, NV 89169

{702} 257-1483

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Tracy Troman, Esq.

T. James Truman & Associates

3654 N. Rancho Drive

Las Vegas, NV 86130

Attorneys for Noorda Sheetmetal, Dave
Peterson Framing, Inc., EQE Fire Protection,
LLC, Professional Door and Millsworks, LLC

Kurt C. Faux, Esq.

Willi H. Siepmann, Esq.

THE FAUX LAW GROUP

1540 W. Warm Springs Road, Ste. 100
Henderson, Nevada 89014

Attorneys for Platte River Insurance Company

Mark M. Jones, Esq.

KEMP, JONES, & COULTHARD, LLP
3800 Howard Hughes Pkwy., 17th Floor
Las Vegas, NV 89169

Attorney for Scott Financial Corporation

K. Layne Morrill, Esqg.

Martin A. Aronson, Esq.

MORRILL & ARONSON

One B. Camelback Road, Suite 340
‘Phoenix, AZ 85012

Attorney for Club Vista Financial Group.
Tharaldson Motels 5, Inc. And Gary D.
Tharaldson

J. Randall Jones, Esq.

Mark M. Jones, Esq.

Matthew 8. Carter, Esq.

KEMP, JONES & COULTHARD, LLP

3800 Howard Hughes Pkwy, 17" Floor

Las Vegas, Nevada 89169

Attorneys for Scott Financial Corporation and
Bradley J. Scort

Craig S. Newman, Esq.

David W. Dachelet, Esq.
FENNEMORE CRAIG

300 S. Fourth Street, Suite 1400
Las Vegas, Nevada 89101 '
Atlas Construction Supply, Inc.

" Alexander Edelstein

10170 W. Tropicana Avenue

Suite 156-169

Las Vegas, Nevada 89147-8465

Executive of Gemstone Development West,
Inc.

G. Mark Albright, Esq.

D. Chris Albright, Esq.

ALBRIGHT, STODDARD, WARNICK &
ALBRIGHT

801 South Rancho Dr., Bldg. D-4

Las Vegas, Nevada 89106

Attorney for Club Vista Financial Group.
Tharaldson Motels Ii, Inc. And Gary D.
Tharaldson

Von 8. Heinz, Esq.

Abran E. Vigil, Esq.

Ann Marie McLoughlin, Esq.

LEWIS ANDROCALLP

3993 Howard Hughes Parkway, Ste. 600
Las Vegas, Nevada 89169

Attorneys for Bank of Oklahoma, N.A.

Gwen Rutar Mullins

Wade B. Gochnour, Esq.

HOWARD & HOWARD

3800 Howard Hughes Pkwy., Ste. 1400
Las Vegas, Nevada 89169

Attarneys for Hydropressure

Page 11 0of 12
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HOWARD & HOWARD ATTORNEYS PLLC

3800 Howard Hughes Plcwy., Suite 1400

Las Vegas, NV 89169

(702) 257-1483

10

11

12

13

14

19

20

21

22

23

24

25

26

27

28

Joseph G. Went, Esq.

Georlen K. Spangler, Esq.

KOLESAR & LEATHAM, CHTD.

3320 W. Sahara Avenue, Ste. 380

Las Vegas, Nevada 89102

Attorneys for Uintah Investments, LLC, d/b/a
Sierra Reinforcing

Brian K. Berman, Esq.

721 Gass Avenue

Las Vegas, Nevada 89101
Attorney for Ready Mix, Inc.

Phillip S. Aurbach, Esq.

MARQUIS & AURBACH

10001 Park Run Drive

Las Vegas, Nevada 89145

Co-Counsel for Nevada Construction Services

Richard A. Koch, Esq.

KOCH & BRIM, L.L.P.

4520 S. Pecos Road, Ste. 4

Las Vegas, Nevada 89121

Attorneys for Republic Crane Services, LLC

Matthew Q. Callister, Esq.

CALLISTER & REYNOLDS

823 8. Las Vegas Blvd., South; 5th Floor
Ias Vegas, NV 89101

Attorneys for Executive Plastering, Inc.

Michael M. Edwards, Esq.

Reuben H. Cawley, Esq.

LEWIS BRISBOIS BISGAARD & SMITH
400 South Fourth Street, Ste. 500

Las Vegas, Nevada 89101

Attorneys for Zitting Brothers Construction,
Inc.

Ronald S. Sofen, Esq.

Becky A. Pintar, Esq.

GIBBS, GIDEN, LOCHER, TURNER &
SENET LLP

3993 Howard Hughes Pkwy, Ste. 530

Las Vegas, Nevada 89169-5994

Attorneys for The Masonry Group Nevada,
Inc

Eric Dobberstein, Esq.

G. Lance Welch, Esq.
DOBBERSTEIN & ASSOCIATES
1399 Galleria Drive, Suite 201
Henderson, Nevada 89014
Attorneys for Insulpro Projects, Inc.

Andrew F. Dixon, Esq.

Jonathan W. Barlow, Esq.

Bowler Dixon & Twitchell, LLP

400 N. Stephanie Street, Suite 235
Henderson, Nevada 89014

Attorneys for The Pressure Grout Company

Philip T. Varricchio, Esq.

MUIIE & VARRICCHIO

1320 S. Casino Center Blvd.

Las Vegas, NV 89104

Attorneys for John Deere Landscaping, Inc.

Steven L. Morris, Esq.
WOODBURY MORRIS & BROWN
701 N. Green Valley Parkway, #110
Henderson, NV 89074

Attorneys for CAMCO Puacific

Calli i

An employee of Howard and Howard Attorneys PLLC

Page 1
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; Electrorivally Filed
04/23/2043 03:21:21 PM

Gf%m.; L e b e

ORDR N CLERK OF THE COURT
Mark E. Ferrario {NV Bar No, 1625)

——
ittt

2 i Tami D. Cowden (NV Bar No. 8994)
GRBENBERG TRAURIG, LLP
3 {f 3773 Howayd Hughas Parkway
Suite 400 Worth
4 i Las Vegas, Nevada 89109
E-Mail: ferrario Taw,com; cowdent@gllaw com
5 Tclephane {702)792-3773
i Facsimile: (702) 792-9002
& || Antorneys for Defendants Club Vista Financial Serwces, LLC
and Tharaldson Motals I, Inc.
7
DISTRICT COURT
8 CLARK COUNTY, NEVADA
9
APCO CONSTRUCTION, a Nevada
10 & corporation,
Case No.: AS71228
11 Plaintiffs, . Dept. No.» XXIX
12 v CONSOLIDATED CASES;
ASTIT92, AST4397, AST4792,
13 |{I GEMSTONE DEVELOPMENT WEST, AST7623, AS79963, A5B0889,
INC., 8 Nevada corporation; NEVADA AS83289, A584730, AS87168,
14 {§ CONSTRUCTION SERVICES, a AS589195, A580677, A590319,
Nevada corporation; SCOTT : AS92826, A596924, AS9T0RY,
15 {f FINANCIAL CORPORATION, aNarth 1 A606730, A6DB717, and AG08714
_{# Dukota corporation;
16§ COMMONWEALTH LAND TITLE ORDER APPROVING SALE OF
!g INSURANCE COMFPANY; FIRST PROPERTY
17 #-AMERICAN TITLE INSURANCE
COMPANY; and DORS { through X
i3 '
Defendants.
11 N
AN AL REEATED CASET AND
20 MATTERS
4 Rvidentiary hearings were held in the sbove-entitled matler on July 9 end 11, 2012 before
2 the Honorable Susan Scann, Department 29, Disteict Court, Clark County, on Scoit Financial
2z _Corporation’s Motion to Lift Stay, Allow Sale to Proceed with Deposit of Funds Pending Forther :
24 Court Order, and for Posting of Bond on Order Shortening Time (“Motion™). At that time, the
z Seller, Gemstone Development West, Inc. (“Gemstone™), the Purchaser, WGH Acguisitions, Inc,
% (“WGH™), and lender Scott Financtal Corporation (“Scoit”) sought Court approval of a Purchase
21 and Sale Agrecment (“the PSA™) dated May 12, 2012, On July 31, 2012, this Cownt issued an
28 B
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Order Granting In Part And Denying In Part Scott Financial Corporation's Motion To Lift Stay,
Allow Sale To Proceed With Deposit Of Fands Pending Further Court Order And For Posting Of
Bond On Order Shortening Time, Among other things, the Court:
“ e Dented Scott’s requeat to approve the sale of the Property to WGH for $18,050,000.00,

o Decmed the FSA to be “unenforcesble and of no further effect;” nnd
o Detided to hold additiona! hearings to “dotermine the best and most appropriste way to

procesd o the expeditious sale of the property in the event the parlies cancot agree on &
stipulated method of gale,”
On July 11, 2012, this Court issued an Order to Show Cause Re: Summary

o ~F Ot b W M ke

Determination of Lien Amounts; snd the Poasible Sole of the Property, and a hearing on the
: same was held on July 18, 2012, At the July 18, 2012 heering, the Court granted the Motion in
Part, ordering the sale of the property, aud scheduled & hearing for July 26, 2012, which was
continued to August 16, 2012, to determine the bidding and sale procedwres. At the August 16,
2012 hearing, the Court scheduled sn avction for the sale of the Manhattan Wost Property
(“Property™) for October 9, 2012.

At a September 26, 2012 telephonic conference with the Court, the partier informed the
Court of the possibility the parties would consent to the sale of the Praperty to a specific buyer;
without need for an auction, p.rovided the pice was acceptablo to all parties. On Septamber
28,2012, the Courl issued an Order Vacating the Auction Set for October 9, 2012 and set an
1l Order to Show Cause Re: Sale of the Properly. The September 28, 2012 Order to Show Cause
Re: Sale of the Property decreed that all interested parties lo the action appear on October 9,
2012 to show chuse why an Order allowing the sale of the Property free of figng and
establishment of & fund as replacament secutity for the liens should not be entered by the
Court.

On October 9, 2012, the Cowt held a hearing on the Ordor to Show Ceuse Re: Sale of
the Property. The Court subsequenily continued the hearing to ellow the parties the opportunity
to review and clarify the terms of the propased salo and to propuse & written Order approving
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the sale of the Property to WGH for $20,000,000, preserving the net proceeds of the sale and

" otherwise setting forth terms and conditions under which the Court would spprove the sale.

In or about Ooctober 2012, Gemstone, WG, and Scott excouted a First Amendment to

- the PSA (“First Amendment') as & convenient method to memorialize Gemstone’s agresment
: to seli the Property to WQOH, with Scott’s consent, for $20,000,000. The First Amendment
| purports to ratify the torms of the PSA, except as modified by the First Amendment, In or

about November 2012, Gemstone, WGH, and Scolt executed a Second Amendment to the PSA
(“Second Amendment”), which by }ts fenns supersedes and roplaces the Pirst Amendment (o
the PSA, but which also purports to ratify the terms of the PSA, except as modified by the

: Sscond Amendment,

~ By way of a Motion to Set Hearing, ceriain ien elaimants raised concemns they had

- with thé PSA and Amendments and requested a hearing to discuss the same. The Court held a

hearing regarding such issues on Junuary 3, 2013, which hearing was continued for further
consideration on January 16, 2013.

ACCORDINGLY, I’ IS HBREBY ORDERED that:

A reasonable opportunity to object or be heard regarding the requested relisf has been
afforded to all interested pbrsons and there being no objection, the Court finds:

1 Compelling clreumstances exist requiring the Property 1o be sold on the terms
putlined herein. The sale of the Propexty is in the beat interest of all parties holding liens on the
Property,

2. The Purchese and Sele Agreement dated as of May 10, 2012 and the Becond
Amendment to Purchage and Sale Agresment and Escrow Instructions dated as of November 7,
2012, which supersedes rnd replaces the First Amendment {collectively, the *Purchase and
Suls Agreement”) beiwesn Qsmstone Development West, Inc. and WOH Acquisitions, LLC
constitutss the best offer for the Property. The Court hereby approves the Purchese snd Sale
Apreernent, excopt a9 modified or amended by the terrms of this Order, as follows:

3, Paragraph 2 of the Seoond Amendment is amended, modified and superseded as

0219
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follows; All contingencies shall be satisfied or waived by, the Property shall close escrow by,
and the Closing Date shall be, no later then June 17, 2013 unless sxtended by further Order of

 this Court upon application prior to the Closing Date for good cause shown and with noties to

all pasties.

4. Paagraph 4 of the Second Amendment is amended, modified and superseded a3

' foilows: the sale of the Property is subjeot to approval of this Court as set forth in this Order.

5. Patagraph 9 of the Second Amendment is amended, modified and superseded &3
follows: the amount of the broker commissions payable from the proceeds of the sale shall be
£200,000.00 {Two Hundred Thousand U.S, Dollars).

&, The Property shall be sold fiee and clesr of all liens including but not limited to

all lens as shown on the Preliminary Title Report No. 12-02-1358-KR prepared by Nevada

Title Company on March 12, 2013 and amended on April 3, 2013 ettached hereto as Exhibit A,
Those existing liens on the Property, identified in the attached Exhibit *B,” will be transferred

 to the net procesds from the ssle and will retain the same foroe, effect, validity and priorlty that '

previously existed agoiust the Property subject to the dotermination of prierity by the Supreme
Court of Nevada in the Writ Petition procedure discusﬂ below. For purposes of this Order
“net proceeds from the sale” shall mean the sale proceeds available after the payment of rales
énmmissiens (as determined by the Court), and other prdinary closing costs and any unpaid
properly taxes.

7. The net proceeds from the sale (including any deposit under the Parchase and
Sale Agreement) are to be held in an interest-bearing account (“Account”) pending finel

resolution of the mechanic lica claimants’ Joint Petition for Writ of Mandamus or, in the

Altasnative, Prohibition filed in the Supreme Court of Nevada on June 22, 2012, or upen.

resolution of any appeal brought with respect to the net proceeds from the sale. The contents
of the Account &re to remain subject to Court contral until the Court orders the distribution of
the contents to the party or parties the Nevada Suprome Court determines hes a first priorty

Hen on the proceeds or as may otherwiss be agreed upon by the pasties. Nothing in the
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Purchase and Sale Agreement or this Order shall be deemed to be 8 waiver of any party's legal

arguments or positions regarding priority.

ITIE 50 ong:
DATED this ay of April, 2013, ; -

Regpecifully submitted,

TR,
-

By: . T
Mark EW
Tami D. Cowden (Bar No, 8994)
3773 Howard Hughes Parkway
Suite 400 North
Las Viegas, Nevala 89169 {
Atiovngys for Deferidants Club Vista Financial Services, LLC
1 and Tharaldson Motely II, Inc.

T

5
_ 95%4)

3800 Howard Hughes Parkway

Seventeenth Floor

Las Vegas, Nevada 89169

Attorneys for Scott Financlal Corporation

and Bradley J. Scott

J, Rands T :.: 1
§i Matthaw 8. Carter (Bar No,

By: :
Gwert Rutar Malbing (Bar No. 3146}
Wils B, Gochoour (Bar No. 6314)
3800 Howurd Hoghes Farkway
Suite 1400

Las Veges, Nevada 89169

i} Attorngys for APCO Construction

By: —
R?charci‘l.. Peal (Bar No. 4339)
Bric B, Zimbelman (Bar No. 9407)
Michael T. Gebhart (Bar No, 7718)
3333 B, Serene Avenun

- Suite 200
Henderzon, Nevada 89074
Aitornays for Various Lien Clalmants
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Purchase and Sale Agreemont oz this Order shall bo deomed to be & waiver of any party’s legal
- arguments or positions regarding priority.

IT IS 50 ORDERED.

DATBOD this ____ day of Apsli, 2013,

. L —_—
Respeotfully submitted,

YW oo 3 O Wi B W N e

Nfark B Ferrario (Bar No.,
Tami D. Cowdan Bar No, 3!)

M7 Hownd Hu hos Parkway

Sulte 400

Lan Vopes, ’NWGda 4]

Attorpays Jor. na’anrs Cfub Vista Financlal Services, LLC
and Tharildson Moiels 11, Inc.

Approved as to form and content,

’B
nmagmu {Bar Ne, 1927)

8, Cartey (Bex Np; 9524
zsotmm:%}xm%“m{ )

eventeenth .
Las Végeds, Neyada 29169
Attorneys for Scolf F‘irmnclal Corporation
and Breglley J. Scoti

18 /
19l By 5 -
20 WadaB.Guehmur { ‘No.&3[4)

3800 Howard Hughes Parkway

Suite 1400
Lss Vegas, Nevada 89165
Attornsys for APCO Constructioh

Eriz B, ‘Zimbelman (Bar No, 0’%
. Miokasl T, Qebhest (Bar No. 771

3333 B. Serene Avenus

Suite 200

' Henderaon, Nevada 89074

Attorneys for Varlous Lias Claimanis
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Purchase and Sale Agreement or thls Ondeér ehail bo deamed to be a walver of any party’s logal
srguments or posttions regrrding priosity.

IT 18 8O ORDERED.

DATED this____ day of Az}, 2013,

B THICT COORT JUDGE
Respeotfully submitied,

By:

Mva:k §; Forradin, (BEr N0, 1623

Tami D, Cowdan (Bor No. 8992?)

3773 Howard Hugies Patkwry

Sulta 400 North L

Jli?fs v&ﬁ“ﬁ%&? b Vista Finanelal Services, LLC
o, e Dafe  Cinh Vista Finanelal Services,

and Thraldson Matels 1, dne. '

W0 =l th ot e W N e

[
W M = O

il Approved asto form and content,
By
L)‘

b
-

Rendall Jones (Bax Np, 1027)
Maithow 8, Carter(Bat No. 3524)
4800 Howard Hughss Favkemy
Soventeenth Floor

Las Vegas, Rovads 89169
Altornsys, ?ar Segtt Financial Corporation
ey J. Spoit

F R ]
-] &N A

and

B DI e e
- QO

28
&
2
g
A e
Mi =
j [
T
Q
o
g
\.g

chined §. P i&‘ ]
Erlo B, Zimbelman (Bar No. 9497
Michsel T, Gsbhart'((Ba; e, 771?)
3333 B, Serene Avemio

“Sulte 200

- Henderson, Neveda 89074
Altorneys t‘w Variouz Lisn Claimanis

-4
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MARQUIS AURBACH COFFING

Las Vegas, Nevada 89145
(702) 3320711 FAX: (702) 382-5816

10001 Park Run Drive
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Electronically Filed
06/13/2016 08:53:48 AM

Marquis Aurbach Coffing :

Jack Chen Min Juan, Esq. W&‘ j. M
Nevada Bar No. 6367

Cody S. Mounteer, Esq. CLERK OF THE COURT
Nevada Bar No. 11220

10001 Park Run Drive

Las Vegas, Nevada 89145

Telephone: (702) 382-0711

Facsimile: (702) 382-5816

jjwan@maclaw.com
cmounteer@maclaw.com
Attorneys for APCO Construction
DISTRICT COURT
CLARK COUNTY, NEVADA
APCO CONSTRUCTION, a Nevada
corporation,
Case No.: A571228
Plaintiff, Dept, No.: 13
V5. ' Consolidated with:

A374391; A574792; A377623; A583289;
GEMSTONE DEVELOPMENT WEST, INC., A| 4587168, A580889; A584730; A589195;

Nevada corporation, AS95552; AS97089; A592826, A589677;
A596924; A5S84960;A608717; A608718 and
Defendant, A580319
AND ALL RELATED MATTERS
NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that on the 9th day of June, 2016 an Order was entered in the
above-referenced Court. A copy of which is attached hereto.

Dated this/_{iaay of June, 2016,

MARQUIS AURBACH COFFING

HIF
Las Vegas, Nevada 89145
Attorneys for APCO Consiruction

Page 1 of 6
MAC:05161-019 2819046_1
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Las Vegas, Nevada 29145
(702) 382-0711 FAXC (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive

O B8 ] O th B W e

[ T Y T N T N S TR T N S S IR N S T N S e T
[- = N e ™ P I — " - B - - T B S ¥ B - A Y

CERTIFICATE OF SERVICE
I hereby certify that the foregoing TITLE was submitted electronicaily for filing and/or
service with the Eighth Judicial District Court on the Z_Q day bf June, 2016, Electronic service of

the foregoing document shall be made in accordance with the E-Service List as follows:!

Bennett Tueller Johnson & Deere

Contact Email o

Beniamin D. Johnson ben.johnson@btideom
Brian K, Berman, Chtd,

Contact Email

Brian K. Berman, Esag, b.k berman@att.net

Attorneys for Read Mix Inc.
Cadden & Fuller LLP

Contacet . Email

Dana Y. Kim dkim@caddenfuller.com

-8, Judv Hirahara thiraharaf@caddenfuller.com

Tammy Cortez. fcortez{@mcaddentuller com

David J. Merrill P.C.

Contact Email
David J. Merrill david@dimerrillpc.com

Dickinson Wright, PLLC
Contact Email
Cheri Vandermeulen cvandermeulen@dickinsonwright.com
Christine Spencer cspencerf@dickinsonwright.com
Donna Wolfbrandt dwolfbrandt@dickinsonwright.com
Eric Dobberstein edobberstein@dickinsonwright.com

Durham Jones & Pinegar

Contact Email
Brad Slighting bslighting@diplaw.com
(ina LaCascia glacascia@diplaw.com
Fox Rothschild
Contact Email
Jineen DeAngelis ideangelis@foxrothschild.com
Richard I. Dreitzer rdreitzer@foxrothschild.com
GERRARD COX & LARSEN
Contact Email
Aaron D. Lancaster alancaster@perrard-cox.com
Douglas D. Gerrard dgerrard(@eerrard-cox.com
Keanani Gonzales KQGonzales(@Gerrard-cox.com
Kavtlyn Bassett kbasseit@gerrard-cox.com

! Pursuant to EDCR 8.05(a), sach party who submits an E-Filed document through the E-Filing System
consents to electronic service in accordance with NRCP 5(b)(2)(D}.

Page 2 of 6
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Las Vegas, Nevada 89143
(702) 382-9711 FAX: {702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive
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Gibbs, Giden, Locher, Turner & Senet LLP

Contact ... Enrail ,
Becky Pintar e bpintar(@ggh.com
Linda Compton lcompton(@eelts.com
Attorneys for Masonry Group Nevada Inc.

Gordon & Rees :
Contact Email e
Marie Ogella mogella@pordonrees.com

Robert Schumacher rschumachet(@gordonrees.com

Attornevs for Selectbuild Nevada Inc.
Gordon & Rees LLP

Contact Email

Brian Walters bwalters@@eordonrees.com -
GRANT MORRIS DODDS

Contact : Email

Steven Morris steve@emdlegal com

Attorneys for Camco Pacific Construction Co Inc,; Fidelity & Deposity
Company of Marviand: and Celicrete Fireproofing of Nevada Inc

Greenberg Traurig, LLP
Contact Ewail
6085 Jovee Heilich heilichi@gtlaw.com
7132 Andrea Rosehil} roschilla@etlaw.com
7368 Sandy Jackson jacksonsa@etlaw.com
CNN Cynthia Ney neve@gtlaw.com
IGH Bethany Rabe rabeb@gtlaw.com
IOM Mark Ferrario Ivlitdock@atlaw.com
LYGTDaocketing Ivlitdock@etlaw.com
MOK Moorea Katz . katzmo@etlaweom
OSN Shayna Noyee _hovees@gptlaw.com
WTM Tami Cowden cowdentf@atlaw.com

Attorneys for Club Vista Financial Services LLC
Holley, Drigas, Walch, Puzey & Thompson

Contact Email
Jeffrev R, Albrepts, Esq. ialbregts@nevadafirm.com
Attorneys for Arch Aluminum and Glass Co.
Howard & Howard
Contact Email
Gwen Rutar Mulling grmi@h2iaw.com
Keilie Piet (Legal Assistant) kdp@h2law.com
‘Wade B. Gochnour ___whe@h2law.com

Attorneys for APCO Construction; Hydropressure Cleaning Inc;
Custom Select Billing Inc; and Wiss, Janney, Elstner Associates, Inc.
Jolley Urga Weodbury & Little

Contact Email

Elizabeth J. Martin em@iuww,.com
Kelly McGee komi@inww.com
Martin A. Little, Esq. mal@juww,com
Michael R. Emst nre@iuww.com

Attorneys for Pape Material Handling, Steel Structures Inc., Nevadg
Prefab Engineers Inc. Pape Rents
Kemn, Jones & Coulthard '

Page 3 of 6
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Las Viegas, Nevada 89145
(702)382-0711 FASD (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Drive
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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Contact ' Emasil

Erica Benneit e bennetifbkempiones,com
J. Randall Jones iri@kempiones.com

Janet Oriffin ilg(@kempiones.com

Mark M, Jones mini@kempiones.com
Matt Carter mscikempiones.com
Matthew Carter m.carter@kempiones.com
Pamela Montgomery pyin@kempiones.com

Attornevs for Bradley J. Scott
Law Offices of Sean P. Hillin, P.C.

- Contact Email

Caleb Langsdale. Esa.  caleb@langsdalelaw.com
Litigation Services & Technrologiss

Contact - Emgil

Calendar . calendari@litigation-services.net

Depositary .. Denository@litigation-services.net
MeCullough, Perez & Dobberstein, Ltd. :

Coniact Email

Eric Dobberstein, Esq. edobberstein@mecpalaw.com

Christine Spencer cspencer@mepalaw,.com

Attorneys for Imsulpro Projects Inc.
McDonald Carano Wilson, LLP

Contact Email
Kathleen Moriis kmorris@medonaldcarano.com
Ryan Bellows rbellows@medonaldearano.com

Meier Fine & Wray, L1.C

Contact Email
Recentionist Receptionf@nvbusinesslawyers.com
Attorneys for Scoit Financial Corporation
Morrill & Aronson
Contact Email
Christine Taradash CTaradash@maazlaw.com
Morrill & Aronsen P.L.C.
Contact Email
Debra Hitchens dhitchens(@maazlaw.com
Pcel Brimley LLP
Contact Email
Eric Zimbelman ezimbelman@peelbrimlev.com
(ina Dillingham gdillingham{@npeelbrimlev.com
Kathy Gentile keentile@peelbrimley.com
Ronnie Cox reox(@peelbrimley.com

Attorneys for Various Lien Claimants, S R Bray Corp, and SWPPP
Complignee Solutions LLC

Pezzillo Llovd
Contact Email
Jennifer R, Lloyd Jliovdi@pezziliolloyd.com
Marisa .. Maskas Esg, - mmaskas@pezzillolloyd.com
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Procopio Cory
Contact o Email
Timother E. Salter tim.salter@procopio.com
Attornevs for Unitah Investments LLC

Procopio Cory Harareaves & Savitch

Contact Email

Andrew J. Kessler andrew.kessler@procopio.com
Carla Clark, Legal Secretary carla.clarki@procopio.com
Rebecca Chapman rebecea.chapman@procopio.com
g:g;ctg?v Chapman, Legalrebecca,chapman@uroconio.com
Scoit R. Omohundro -seott.omohundro@procopio.com
Timothy E. Salter tim salter@procopio.com

Attorneys for Unitah Investments LLC

Procopio Cory Hargreaves & Saviich LLP

Contact FEmail
Cori Mandy, Legal Secretary corl,mandv(@procopio.com

Attorneys for Unitah Investments L1LC
Procopio, Cory, Hargreaves & Savitch

Contact ... Email
Elmer Flores __elmer.flores@procopio.com
Joseph Frank ioseph. frank@procopio.com

Attorneys for Unitak Investments LLC
Procopio, Cory, Heagreaves & Savitch

Contact Email
Lenore Joseph .......calendaring{@iprocopio.com —
Attorneys for Unitah Investments LLC
Richard L. Tobler, Ltd.
Contact Email
Richard Tobler ritltdcki@hotmail.com _
Artorneys for National Wood Products, Inc,
Rooker Rawlins _
Contact Email
Legal Assistant rrlegalassistant@rogkerlaw.com
Michael Rawlins mrawlins@rookerlaw.com
T. James Truman & Associates
Contact Email
District filings districk@trumanlegal.com

Attorneys for Professional Doors & Millworks LLC, Noorda Sheet
Metal Company, E & E Fire Protection LLC, Pressure Grout Co

The Langsdale Law Firm
Contact Email
Caleb Lannpsdale Caleb@Lanpsdalelaw,com
Varricchic Law Firm
Contact . Emai}
Paralegal paralegali@varricchiplaw.com .
Bhilip T, Varricchio _phil@varricchiolaw.com

Attornevs for Supply Network Inc,
Watt, Tieder, Hoffar & Fitzgerald, L.L.P.

Contact Email

David R. Johnson dichnson@watttieder.com

Jennifer MacDonald imacdonald@watttieder.com
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Attarnevs for Granite Construction Comnanif
Wllhams & Associates

Contact _Email
Donald H. Williams. Esa. dwilliams@dhwlawlv.com
Attorneys EZA P.C., Patent Conmstruction Sysiems, Oz Architecture of
Nevada Inc

Wilson Elser Moskowitz Edelman & Dicker
Contact Email
E-File Desk EfileLasVegas@wilsonelser.com
Hrustyk Nicole Nicole.Hrustvk@wilsonelser.com
Reuben H, Cawley Reuben.Cawley@wilsonelser.com
I-Che Lai 1-Che . Lai@wilsonelser.com

1 further certify that I served a copy of this document by mailing a frue and correct copy

thereof, postage prepaid, addressed to:
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Marquis Aurbach Coffing :
Jack Chen Min Juan, Esq. ) % 2 éﬁ\«m——-
Nevada Bar No. 6367
Cody 8. Mounteer, BEsq, . CLERK OF THE COURT
Nevada Bar No. 11220
10001 Park Run Drive
Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 3825816
Jivan@maclaw.com
crounteer@maclaw.com
Attorneys for APCO Construction

DISTRICT COURT
CLARK COUNTY, NEVADA
APCO CONSTRUCTICN, a Nevada Case No.: AST1228
corporation, Dept, No.; 13
Plaintiff,
Vs, Consolidated with:

AS574391; A574792; A577623; A583289;
GEMSTONE DEVELOPMENT WEST, INC., A{ 4587168, A580889; A584730; A589195;

Nevada corporation, A595552; AS97089; A592826; AS89677;
* Defendant. | 4596924 AS84960;4608717; A608718 and
4590319
AND ALL RELATED MATTERS Hearing Date; June 20, 2016

Hearing Time: 9:00 a.m.

ORDER: APPOINTING SPECIAL MASTER

This matter came before the Court on APCO’s Motion to Appoint Special Master, with
Limited Oppositions by Insulpro and the parties represented by Peel Brimley, LLP. All parties |-
appeared through their respective counsel of record. Having reviewed all the pleadings, exhibits
and oral arguments of counsel, the Court hereby adjudicates, finds and orders as follows:

1, APCO’s Motion to Appoint Special Master is Granted,

a. Floyd Hale, Esq. shall be appointed as the Special Master;
b. | All the parties shall meet with Special Master Hale within 10 days or as

soon as the Special Master is available to sef the case management order, coordinate the

discovery / depositions and address related matters;

c, After completion of such discovery as the Special Master may allow, the

Special Master, upon the request of any party, shall conduct hearings to ascerigin and report

Page 1 of 3
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upon the liens and the amount justly due thereon, if any, that is owed to the parties and on other
respecfive claims and defenses;

2, It is also ordered that the Special Master appointed pursuant to this Order shall be
compensated at an hourly rate of $350.00 per hour. The compensation of the Special Master shall
be paid 25% by APCO, 25% by Camco, and 50% by the remaining lien claimants;

3. It is further ordered that fo the fullest extent permitted by NRS 108,239 and
NRCP 53, Special Master shall, without limitation, have the power and authority to, among other
things:

a Review all pleadings, papers or documents filed with the Court concerning
the action, and coordinated and enter Case Management Order and amendments thereto;

b. Coordinate and make orders concerning discovery of any books,
photographs, records, papers or other documents by the parties, including the disclosure of
witnesses and the taking of deposition of any party;

c. Order any inspections of records, site of the property, by a parly and any
consultants or experts of & party;

d. Order mediation or settlement conferences, and attendance a those

- conferences by counsel and any representatives of the insurer of a party;

e Require any sttorney representing a party to provide statements of legal |

and factual issues concerning the action; and

f. Refer to the Court which the action is commenced on any matter requiring
assistance from the Court,
111l
HEE
i1l
i
Page 2 of 3
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g. Hear all discovery and/or g
qﬁ.
IT IS SO ORDERED this 7 day of /_

DISTRICT COURT JUDGE DENTON

Respéfu\&/ﬁmmed by:
Cody S. Moyn er 3.

Nevada Bar Nd, 11220

10001 Park Run Drive

1.8% Vegas, Nevada 891435

Telephone: (702) 382-0711

Fagsimile; (702) 382-5816

Jjuan@maclaw.com

cmounteer@maclaw.com
Attorrneys for APCO Consiruction
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SMR % g. W
FLOYD A HALE, ESQ.

Nevada Bar No, 1873

JAMR

3800 Howard Hughes Pkwy, [1%FL
Las Vegas, NV 89169

Ph: (702) 457-3267

Fax: (702) 437-3267

Special Masier

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, KEVADA

CASE NO. A571228
DEPT NO. XX

APCO CONSTRUCTION, a Nevada corporation,

Plaintiff,
Consolidated with:
v,

GEMSTONE DEVELOPMENT WEST, INC., AS87168; ASR0889; A584730; AS89193;

a Nevada corporation, AS93552; AS97089; A592826; ASBI6TY;
ASOEL2: ASR4960; AGORT17; AG087IE:
Defendant. and A590319
AND ALL RELATED MATTERS,

)
)
)
)
)
) AS574391; A574792; ASTT623; A583289,
)
)
)
)
)
)

SPECIAL MASTER REPORT REGARDING DIBCQVERY STATUS

This litigation was initiated by APCO Construction seeking damages for construction services
performed for the construction of the Manhattan West mixed use development project 106ated at 92035
g West Russell Road, Clark County, Nevada, The APCO Complaint also sought a declaration ranking
the priosity of all Hen claimants and secured claims. The Special Master and counsel drafted a
Questionnaire for all parties to docurnent what parties remain in the litigation, with a completed
Questionnaize being required fo continne in the lawsuit, On October 7, 2016, a Special Master
Recommendation and District Court Order was entered confirming the only rernsining 20 len

elaimants,
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This miatter ie set for trial on Septemnber 12, 2017, A Special Master Hearing was condueted

! on May 4, 2017, to confirm that discovery will be completed prior to the trial. Counsel for the parties

agreed that the majority of discovery will be completed by the end of May, 2017. A Special Master
Order will be entered allowing the remaining depositions and discovery to be completed by June 30,
2017, There will be no additional Special Master Hearings scheduled unless requested by the parties.

RESPECTFULLY SUBMITTED this 8th day of May, 2017.

By: &/ Flovd 4. Hele
FLOYD AL HALE, Bsg.
Nevada Bar No. 1873
3800 Howard Hughes Plowy, 11" FL.
Las Vegas, NV §2169
Special Master
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DECLARATION OF CODY 8. MOUNTEER, ESQ. IN SUPPORT OF MOTION FOR
RECONSIDERATION

Cody S. Mounteer, declares as follows:

I I am over the age of 18 years and have personal knowledge of the facts stated
herein, except for those stated upon information and belief, and as to those, I believe them to be
true, ] am competent to testify as to the facts stated herein in a court of law and will so testify if
called upon.

2. While APCO noticed Zitting’s deposition on March 29, 2017, APCO and Zitting
agreed to continue the deposition to permit the parties to spend less on attorneys fees, and more |
time engaging in settlement discussions.

3. Three months later, APCO noticed Zitting’s deposition for June 28, 2017.

4. Following APCO re-noticing Zitting’s deposition on June 28, 2017, APCO and
Zitting, on or about July 12, 2017, again agreed to continue the deposition of Zitting’s NRCP
30(b)(6) witness to engage in further settlement discussions that ultimately lead to the Settlement
Conference conducted through the Court’s settlement program that occurred on September 21,
2017. (See Notice of Scheduling Settlement Conference on file with the Court dated August 21,
2017).

5. Furthermore, to evidence the above and Zitting’s willingness to delay its
renoticed deposition in furtherance of settlement discussions, APCO and Zitting agreed fo f
continue the hearing on APCO’s Motion to Dismiss or for Summary Judgment on Lien
Claimant’s NRS CH 108 Claim for Foreclosure of Mechanics Lien. (See Joint Stipulation
prepared and submitted by Zitting on file with the Court dated July 14, 2017). -

Pursuant to NRS § 53.045, I declare under penalty of perjury under the laws of the State
of Nevada that the foregoing is true and correct. |

Dated thidee"day of January, 2018,

/s/ Cody Mounteer
Cody S. Mounteer

Page 1l of 1
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APCO CONSTRUCTION, a Nevada
corporation,

va.,

GEMSTONE DEVELOPMENT WEST, INC., A
Nevada corporation,

DISTRICT COURT

CLARK COUNTY, NEVADA

Plaintiff,
CASE NO: AbL71228
DEPT NO: 13

Defendant.

AND ALL RELATED MATTERS

e Tt et e e e Mo et i Mt e Tt Tt et

DEPOSITION OF SAMUEL ZITTING
PERSON MOST KNOWLEDGEABLE OF
ZITTING BROTHERS CONSTRUCTION COMPANY
LAS VEGAS, NEVADA

FRIDAY, OQCTOBER 27, 2017

REPORTED BY: VANESSA LOPEZ, CCR NO. 902

JOB NO.: 427127
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Page 2 Yage 3
1 DEPCSTITICH OF SWMUEL ZITTDRAS, FEREON ROST 1 INDEX
7 OWLEERRLE OF ZITTING SROTHERS CONSIRUCTION COMPANY, held 2 WIGESS: SRGEL ZTTTIRG
3 at Litigavion Services & Techmologies, located at 3770 3 DEMIEATION EE
4 Woward Hughss Parkway, Suite 300, Ias Vegas, Nevadz, oo 4 By e “efferiss 5, 142
5 Friday, Octber 27, 2017, at 5:00 a.m., before Vansssa o P Dretue 09, 115
§ Icper, Certified Court Reporter, in and for the State of .
7 Hevada. 8
8 ]
A ) EXHIBITS
10  APPEARAITES: 11 KMBER E
11 For AKYO Construction: 12 Bhibit 1 7BCI000131-ERCIN00147 13
12 SPERMCER FIE 13 FExhibit 2 Secoid Arended Natice of fTeking 30
BY: JOEN R, JEFFERIES, ESQ. Deposition
13 300 Seuth Fourth Strest, Suite 700 uo ]
143 Vegas, Nevads 89101 5 Exhibik 3 M8 41
2| {702} 408-3400 s
P Exhibit 4 7RCI002082, FBRCICOZ08BS, 4%
" rjefferiessspencerfane, con 16 SBCT02078, ZECI002079,
_— ZBRCIG02089, and ZRCI002086
For Zitting: 17
1€ Exhibit & Bxhibit C to the Ratification 61
WILEON . FLGER MOSKOMITZ EDELMAY & DICAER, LLP 18 and Bid Forms,
17 BY: RICHARD DREITZER, EQ. 19 Exhibit 6 Ratification and Rundrent of 61
100 South Fourth Strest, 11th Floor subccntract Agreement Buchele
18 las Vegas, Nevada 83101 A . )
{1021 727-1400 Exhibit 7 E-mail &7
19 richard dreitzergwilsonelser.can a -
20 Exhidbit 8 FRCION0117-ZRCI000L2L 77
: a2
3 .
Riso Present: Lisa Lynn, APCO Behinit 9 JBCTO02098 o8
21 Joe Pelan -3
2 Fxhibit 10 AB0044771 88
23 24
24 Exhibit 11 $tack of Dotuents i
25 25
Page 4 Page 5
1 Exhibit 12 ARCO0044651 83 1 LAS VEGRS, NEVADA; FRIDAY, QCTOBRR 27, 2017
4 Bxadbit 13 AR0D0044634 20 2 9:00 AN
3 Exhibit 14 RKVEE0Q0247-1WVPEN00245 50 1 00~
4 ibit 15 % and Restated Maphattz . :
Exhibit e‘-ende:i stat anh. Leen % 4 (The Reporter was relieved of her duties
West General Constructicn Agresvent
5 5 under NRCP 30(h} 4].)
Behibit 16 ACO00044625-APLOAGN44627 95 6 Wherewol,
5 ) SAMUEL ZITTIHG,

Exhibit 17 E-mail Froa Pardy Hickerl in § having been first duly svom by the court reporter to
L . 9 testify to the truth, the whole truth, and nothing but the
. Eddbit: 18 E-rails L3 10 truth, was examined and testified urdsr cath as foliows:
3 il
10 12 EAMDRIION

i1 13 BY ¢R. JRFFERIES:
12 14 Q. Slr, will you state your full nawe for the record
13 15 pleage,
;‘é 1 B, Samel Zitting.
1€ 17 Q. Eave you hed your depositlon taken bafove?
11 18 K. Yes.
18 i3 0. Fowmany tioes?
13 20 A Idom't recall,
20 71 Q. Moze than Elve?
a4 22 A, Tossibly.
2 .
33 3 Q. Ogay. So you'ze fanilisr with the procesa?
2 24 A, TYes,
25 i 0. I'mrot going to vasie tize golng theough all of
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Dage 6

Page 7

1 the grownd males. There ave a few that are important to me, 1 Cemstructiom, Inc.?
2 but I do want to emshesize -- you undergtand you're undar 2 A. President.
3 oath -~ 3 Q. How leg have you held that positicn?
4 A Yes. [ A, Aroumd 25 years.
5 Q. - and g -- your testieony fodsy -- as if you 5 Q. Are you an ovmer of the coepany?
¢ were teptifylng in & court of law? 6 k. Yes.
7 A, Yes. 7 Q. Are you the pole owner?
8 Q. If you don't underatand wy guestions, let e kmow, | 8 A Mo,
% I'11 try end clarify it for you, If you answer the 9 Q. o are the othar censxa?
10 gquesticn, I'm going to szsume that yeu undaratood it ag 10 A, leroy Zitting, Jared Zitting, and William Zitting,
11 asked. Okay? 11 Q. Brothers?
12 A, Chay. 12 A, Yes.
13 Q. 1o conversatiom, wa tend to know where the othexr 13 Q. What type of bugiress 1y %itting Brothers in?
14 persem 15 going. So if you let me findsh my question before |14 A. ¥ood framing subcontractor
15 you start your answer, I'm going to let you finish your 15 0. I'mgoirg to shorthandedly use ths termm “Lhe
16 eangesr before I move on to oy next queation. Okay? 16 project." And when I do, please understand I'm referring to
17 3. Fair encugh. 17 the Manhattsn West project that brings us hete today. Okay?
18 0. So if I say, Were you through with your angwer? 18 A, Okay.
19 I'mnot trylng to ba muds, 1 just want to make sure you 18 Q. And unless I specify otherwirs, as I use the term
20 ware done, bscauze vhen Y ask oy questicns, T have soom 30 “project,t it will rafer to work that I belisva %itting did
21 avoeard pausez in my head. And so if you're answering the 21 pre and post APCO being dnvolved with the project. Okay?
22 sxma vay, T just want to pake sure we're through with the 22 A, Ckay.
23 anewar, Okay? 23 Q. What did you do to prepare for your depoaition
24 A Ohay. 2% today? .
25 Q. What is your positien with Zittiry Brothers 25 A, Went aver some of the doourents that were
Page 8 Page B
1 provided. i MR, JEFFERIES: ALl right.
2 0. Walch documante? z MR. DREITZER: So it was produced,
3 A. I think -- I think the subcontract was in there, 3 MR. JEFFERIES: Okay, I -- again, for my
4  the schedule of -- the origimal schedule of changs orders 4 purposes, I'm going to try and clarify it pre and post
5§  that is outstanding and the retention amount owing that's 5 litigaticn.
& outstanding, § Q. {By M, Jéfferied) Okay. &o whila Rich is
7 Q.  ¥hen you esy "schedule of change orders,® what are | 7 leooking, you Iookad at the pubcontrect, schedule of change
8 you referring to? B orders, and then?
9 A. There's a -~ soiewhere there was produced a list g A, Sowe e-mails.
10 of change orders that we were saying we were still owed for |30 Q. E-mail, ckay. Do you recall what the e-mailg --
11 when the project shut doswa. il and In asking you all these questions, I do intend to
12 Q. Is that soosthing thet you transzitted to APCO? 12 ewelude s-mails with your counsal énd diecuewlons you had
13 A, I think it's soeething that was produced -- 13 with your cowngsl. So pleass understand that, Okay?
14 produced in document production. 14 A, Okay.
15 Q. Fair enough, Iat 24 maks surg py record ie cleax, |15 0. Do you racall what e-mails veu looked at?
18  The list that you'rve talking about, is it sceething that you {16 L. I believe there were some e-mails hetween my
17 tranesitted to AU prior to the litigatiom? 17 office and Jo= -- Joe Pelo (phometic}, I kelieve. I don't
18 A. T believe so. 18 rewerber who all was includsd in the e-mail chain,
18 0, Do you kmow kow it was tramenitted? 18 Q. Bo you recsll what the subject was?
20 A, I dm't without looking at it. 20 A.  CGotting togsther final change order mounts and
21 Q. Do you guys, by chance, have & copy of vhat you're |21 final contract amounts.
22 referring to here today? 22 Q. TWould this have heen & 1ist or a suhmigsion aftar
21 MR. DRBITZER: 'That's exactly what I'm leoking for |23 you revised tha lshor rats?
24 right now. let's see if I car -- I do kmow it had a Bates 2 A. It vas actually sore e-mails that were dealing
25 gtamp nuzber on it. 25 with the labor rate.

0242
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Page 10

Page 11

1 MR. DREITZ#R: Go off the record for just one 1 and then a bunch of carpenters undar thest that were all

2 moment? . 2 Zitting Brothers employees.

3 MR, JRFECRIES: Sure. k] @. 8o Roy, if I can call him Roy --

4 {Pause in proceedings.} 4 A.  Yeah.

5 Q. {By ¥, Jefferles) You understand, sir, you'ze 5 Q. dJust for clarlty, Roy was the most sendor paxam
§ here today ag the corporats designee for the toples inmy § ot your project?

7 P deaignetion? 7 A. That was on a dsy-to-day basis, I was more

8 k. Yes, B senior, Ik I wasn't there every day.

g 0. Okay, What was your pevecmal role co the project, 9 Q. Woo had respomsibility for documenting changss in
19 if any? 10 the pupporting cost laber time?

11 A, I mostly managed the office and made suve that 11 A. Roy.

12 change orders and payments were being processed 12 Q. PRoy, ckay. Kave you worked with RFCO before?

13 appropriately, and caze down, did jcb walks every couple 1 A,  VYes,

14 wesks -- 14 0. Hov many times?

15 0. Okay. 15 A. I theught we did one other job with ABCC. So

16 A.  -- to rake sure Chat things were running svoothly. |16 prohably just one other job and it was actually successful.
17 0. So whm you gay you managed the office, you're 17 §. Ckay, Obviously thire were problems om the

18  dodng it From your office in Utah? 18 project with the owner, its Finmneing. As you sit here
19 . Hurricane, yes. 19 todsy, do you hawe any coasplaints of AFCO that ave unrelataed
20 Q. Wo -- strike that. 20 to the cwmer?

21 How did your corpany staff the project cn-site? 21 . Yes,

2 B My brother Roy was the on-site project 22 Q. What are thoss?

23 mperintendent. 23 A, They had & project wanager nawed Shawn that wag
24 Q. Ohkay. 24  absolutely, in my mind, horrible -- what he was doing -- and
5 A, And he had a growp of superintendents under him 25 unethical.

Page 12 Page 13

1 Q. #%hat are you referring to? 1 {Exhibit 1 was marked.}

2 A He would direct -- direct you to do stuff en-site 7 Q. (By ¥r. Jefferien) Sir, I'm golny to ehow you

3 and then didn't seem like he wes being transparent with the 3 what I've marked as Exhibit 1 to your deposition, Can ymu
4 ouner on the owmer's side. And eo it sesmed like we could 4 tell me vhat this is?

5 never get approval for the things he was directing us to & 5 A, [Looks like a subcontract agreement.

6 1in an appropriate tire. § Q. Gsay. Thers are handritten changes in the text,
7 Q. What type of thinga was he diresting you to do? 7 Ia that your handwriting?

8 A. The changes that are in question that he would B A, I believe these are my initials, but I don't koow
9 never approve. 9 if this is my handwriting or not. I don't believe that this
10 Q. Ozay. Anything eles in tems of a coeplaint 10 is oy hendwriting. It's just my imitials.
11 agzinst AFOO? i Q. Would this headwriting have bem inserted at your
12 A. Wo. 12 request?

13 0. Okay. Did you negotiate the subcontract -« 13 MR, DREITZSR: Objection. Calls for speculation.
14 A Yes. 14 You can angver. '

15 G, -- with APCOT Who dld you pegotiate with? 15 VR. JEFFERIES: Well, that's fair, Let me

4 A. I helieve it was with Shawn and Jes. 16 rephrase.

17 Q. Oksy. Are you ths perecn that assumes that role 17 0. (By ¥r. Jeffaries) Do the handwritten changes

18 for your caspamy? 18 rsflect modifications bo the eubcsamtrect that Zitting

19 2. VYes. 19 requeated from APCO?

20 Q. Eodmeny -- prier to the project, how many 20 L. Tt appears to.

21 mbeontracts would you ey you nagotiated, eabimate? 2 . Oxsy, 2nd is that an 5% that represents your

22 A. In the hundreds, 22 signature?

23 Q. Okay. 3 A, Yes,

24 MR, JEFFERIES: Mark that. 24 Q. Okay. Do you xuow whige sigmatuxe that dis for
25 25 APOO? ’

{Pauze in proceedings.)

0243




Page 14 Page 15

1 A, Idonot. 1 agresing to what's oo that page previcus to it. So I didn't
2 MR, JEFFERIES: Who ig that? 2 desm it as significant.

3 M5, IV®:  Shawn, 3 Q. Bad yon or your ccopany dons work for Gemstens

1 MR. JEFFERIES: Shawn. ‘ ¢ prior to the project?

5 Q. {By Mr. Jefferies) Ckay. Beue of these changes 5 fi.  We had naver contracted with Gamstone, hut we had
§ have Shan's dndtiala next to yours., S of them dea't. 6 worked on a Genatone amed project.

7  Po you sze that? 7 Q. What ig that?

8 A.  Yes, ) 8 A. We had vorked on a different project that Gemstons
§ Q. Do you attribute any significance to the fact that | 9  owned, but we didn't contract directly with Gemstone before,
10 Shawn did oot indtisl any of thoss chenges -~ strike that, it Q. ¥hat was tha pasa of that other G=sstome project?
11 Do you attribute any signiffcance to the fact that |11 A, Vanhaitan Condominiwss or Marhattan Apartmente.

12  Ghawn did fob initial soma of your chinges? 12 0. ©when was that In rélatien to the project?

13 A, I donot, because he still initialed the bottom of |33 A, It was previous to this project by a comple

14 each page, 4 years --

15 G. Can you suplain wiy he even -~ co the pane pege - |15 Q. Okay.

16  I'm looking at page 2 as sn exampls -- ha would have 16 A, -~ if T recall.

17  initialed gpacifically your change in the right-hspd sargin |17 0. Other than Gaestoms, had you dope work for amy of
18  to paragraph 3.1 but pot 2,17 18 Gemsteoe's prineipsls prior to the project?

1% A, Idom't -~ Icom't know why he would have dore 3t. |19 A. Other than Gespstone?

It Q. Did you evar digeuss that with him? 20 Q. Yash, iike Alex -- I'm drawing a blark on his

21 B, No, not that I recall., T koww that wy - ny 21 nema, You Juow who Alex 157

32 changes and markups ware dome prior fo him indtialing the 22 A.  Edelstein?

23  pages at the bottom. So everything that T rarked up 23 0. Yes. B=d you dons work for him bafore?

24 happened previous to him in initialing the bottom of the 24 A, I had done a project, iike I said earlier, that he
25  pege, 8o by indtialing that pege, you're essentially 25 was an owner of, The -- the Manhattan, but that was the

Page 16 Page 17

1 only other one. 1 coepany filea?

2 . Did you do amy work for Alex or eny of his related | 2 A. T don't racall.

3 entities after the project? 3 Q. By questicon is a little different, Are you avare
4 A, Fo. 4 of the exiptence of any such demumenta?

5 0. ¥ould you sgree that Exhibit 1 to your deposition 5 A, ¥'mnot.

6 reflects the fipal megotiated temns and conditicas for your 1 G, Ukay. Purzusnt to subpazagraph 1.3, you

7 work on ths project? 7 umdarstecd that Zitting wea bound t0 2200 to the sz axtent
8 A, It wvoald net, §  that ARCD was bomd to the owner. Correct?

] Q. od why do you disagres with that statement? g A,  As far ag Nevada law allows.

10 A, Well, it's not the fimal -- it's miot the finad k1 Q. Hhat do you meac by that?

11 dollar amount, because it doesn't include any changes that 11 R, I'mnot an attommy, but there's certain statutes
12 were requested throughout, for -- for one -- for instance. 12 that require the contracting parties to be bound to each

13 Other than -~ other than that, I would agree that it's the 13 ather, regardless of what happens with AP(O or with ~~ with
14  agreement that we settled on. 14 Geestone.

15 Q. Uxay. Purgvant to Article 1.2, prior to starting |15 Q. Give ze an evasple.
15  work oo the projact, did Zitting review the design docwrents | 1€ MR, DREITZER: I'm going to abject to the line of
17 for sufficiency and accurasy? 17 questioning as calling for a legal conclusion, but you can
18 A, I would assume we did. 18 answer.

13 Q. That's a yas? 19 MR. JEFSERIES: It did spin off into e,

20 A, Yes. 20 THE WITKESS: For instance, a pay if paid,

21 Q. Cray, And do you vecall yeportirg zny dssues 21 MR. JEFFERTES: Okay.
22 regaxding the dealgn domments to ARCO prior to the stact of |22 THE WITMESS: Or pay when paid.

23 yuar conotruction on-slte? 23 MR. JEFFERIES: 2ll right.
24 A, I don't recall. 24 THE WIINESS: They're welcome to put that kind of
23 Q. Are you avars of sny puch papersazk in your 25 stuff in writing, tut it's not supported by Mevada statute,
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Page 18

Pags 19

1 Q. (By ¥r. Jefferies) And did you know that hafors 1 A I told you I don't recall what that meant to me at
2 ym pegotiated and signed the subcontract? 2 the time I signed this,
3 A, Tdon't recall. 3 Q. Okay, Wail, sltting here aa the corporate
4 Q. Kell, thie ig -- wien did you sign this? Oh 4 designes, what doea that mean to you?
5 2pril 17, 2007, Prior to that time, wore you aware that 5 R What does it wean to we now --
6 Nevada law precluded or sazehow dealt with pay if pald ] Q. Yaah,
7  provieios? 1 A. -- or when I pigned it?
8 A, I do't recall. L] Q. Wil --
9 MR, DRETTZER: Sare cbijection. Sorry. You can g A. Becauee that’s a diffsrent question.
10 answer. : 10 Q. It is and that's fair. You're telling me you
11 Q. (By Mr. JeEfaries) When did you -~ this contract |11 dom't recall what it meant to you at the tima you plgmad it.
12  ays April of 2007, Whan did you actually atart work em the |12 I get that.
13 project? 1 But gitting here as the corporate desigree, what
14 A, I don’t recall. 14 does that gentence mean, that subeentractor i bound to the
15 0. Okay, ZIn paragraph 1.3, tell s what those first |15 comtracter to the s=we extent and duration that comtractor
16 two sentences esant to you when you agresd to be bovad to 16 is bomd to cwner?
17 AKYO to the saze extent thab AFCO was bound to the ewmer? 17 MR. DRETTZER: Same chjection. It calls for a
18 A, Iden't recall. 18  legal conclusion, but you can answer.
12 0. Okay, Sir, you do vealize you're thas designee of |19 THE WITHESS: I think it means exactly vhat it
20 the compsmy to teatify ahost these things? 20 says.
21 a. Ido 21 Q. {By ¥r, Jefferiea) Eow does it relate to RPCO's
22 Q. Okay. 2And -- 22 cbligation to pay you?
3 L. We covered that earlier. 23 A, I --Idon't know. That's --
24 Q. Okay. And you're telling ma you can't answar my 24 Q. Dkay.
25 question? 25 A. That's above wy pay grada.

Page 20 Page 21
1 Q. HMow, as I undarstand it, the work you did for APCO 1 0. The laat two sentenceg refereuce the fact that,
2 was called phaze 1, which was Puildings B and 9. Is that I Auy paymmts to subcontractore ehall be ccnsitioned upmm
3 right? 3 - recelpt of the sctual payments by contractor from cwmer.
4 A. I don't recall how they phased it. I know that, 4 Subcoptractor herein agrees to assuse the szme rieks that
5 primarily, our scope was in 8 and 9. 5  the owmer may becoms insolvant that centractor has assused
6 Q. For APLO? § by eatering into the prime combract with the evmer,
7 A, Yes. 7 Do you recall assuming that cigk when you pigned
L] Q. Would you go to paragraph 1.4 within Bxhibit 1. 8 this subcontract?
5 I've gobt a Jump m you guyz because mine's highlighted. 9 A. Idon't.
10 Looidng at about tha third of the way dowm. it starte, Aza |10 0. As you it here todsy as tha corporate designes,
11  codition precedsut. Do you gee that? 11 do you agres that Zitting asswmed that risk of cumsr
12 A, TYes. 12 nespayzent or insolvency?
13 0. Why don't you read that to yourself, 1 A, T domet,
14 A, Okay. ' 14 Q. Why not?
15 Q.  Are you -- strike that, 15 A. Because I -- at this point, sitting here today, I
15 hs ths coxporate reprezentative, you umderstand 16 have the knowledge of a statute that exists that says the
17 that, to ths sxtent Zitting had outstanding claima -- that 17 pay if paid, which this basically is, is not supported by
18 thoze ware to be listed on the releases that you signed. 18 Nevada law.
19  Correct? 18 Q. You signed a lot of those type of pay if/pay when
26 A Ididn't - I didn't have that understanding, 20 paid clauses, haven't you?
21 Q. Do you ses that language in paragregh 3.47 il A T don't know.
22 A, I do. 7] Q. Wouldn't you 2gzes, eir, that in the humndreds of
X) Q. Okay. Did Zitting ever identify zny cutstanding 23 pubeomtract forms that you negotiated, that that is a pretey
24  claims, CORs on any of the releasss that it signed? 24 ptandard clavge?
25 A. I don't recall, 25 A, Idon't --
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Page 22

Page 23

1 MR, DRETTZER: Cbjection. 1 Q. ‘the bottom of page 3, still within paragraph 3.5,
2 THE WITNESS: -- recail. 2 the suhcontract states, Any payments to subcentractor shall
3 MR, DREITZER: Calls for a legal conclusion. 3  be corditicned upon receipt of the actual paymeats by
4 THE WITHESS: I dom't recall. 4 coptractor from awoor,  Zittirg agreed to that precordition
5 D.  (By Kr. Jeiferies) W¥ould you lock at paragragh 5 at the tima. Correet?
6 3.5. First bw eentences of Exhibit 1 state, Progress 6 A. Tt appears that it was in the docwent I signed
7 payssnte will b2 made by contractor to subecntractor 7 when I signed it.
8 within 15 days after contractor estuslly receives payment ] 0. 5o that's a yes?
9 for subcontrsator's vork from owner, 9 A,  TYes.
18 A, Yes. 10 0. The next gentesce, you -- do you 2gres that
1 Q. ‘Progress payeent to svbcontractor shall be 100 11 Zitting knowringly sssumsd the riek that the cwmer may becore
12 percent of the valua of -Gubcoatract work coepleted, lesa 10 12  imsolvent?
13 percent retenticn during the preceding mmth, ag datersinsd |13 MR. DREITZER: Cbjection., Calls for a legal
14 by the mmer, 14’ conclusion.
15 Would you sgree that Pitving agresd to that 15 THE WITMESS: I agree that I signed this docunent
16 payment schedule for tha progresa payments? 36 that had this verbiage in it.
17 A. I agree that it's in this contract, by} Q. {By Mr, Jefferies}) Okay, Would you look at
18 Q. Yes? 16 paregraph 3.8, Wiy don't you take a minute and review that
19 A. I agree that it's -- I -- I agree with what you -- | 1% proviélea, Then I'm going to ask you about it.
20 T agree that what you just read exists in this contract. 20 MR. JEFFERIES: Now you're giving me the sniffles
2t Q. Okay. Aund that was the payment achedule that 21 MR. DREITZER: Sorry.
22 Zittlwy sgresd to at the tims, Correct? 22 MR. JEFFERIES: 1It®s all in ry head.
23 A, Apparently. 23 MR. DREITZER: It's actually allergies,
24 ¢ I that a yes? 24 THE WITNESS: All right. I've vead it,
25 A, It appears that that was the case, yes. 3 Q. (By Mr, Jefferies] Did Zitting agres to this

. Page 24 Page 25
1 payment achadule for the xetenticn? 1 MR. JEFFERIES: Okay. And that's why I like it
2 A. I signed this docurent, 2 plugged back in, so you and I know what you're re-reading.
3 0. Is that a yea? 3 Tmatk you
4 A. I gigned the docwment. You can take that however 4 9.  (By ¥r, Jefferies} You actually -- strike that.
5 you want it, 5 Thexs are five requirsssats for the releasa of
6 Q. All right, As the corporate depigmes for today's 6 ratenticm, subparagraphs A through B, Agresd?
7  deposition, would you agree that, by signing this document, 7 A It appears to be.
8 Zitting agreed to that payment schedule for xetemtlon? 8 Q. And to your -- your change ectuzlly clarifled the
9 B. T would not. 9 handwritten addition of F, actually, You clarifisd wien a
1 0. End vy do you digagres with what I said? 18 building is te be consldsred cozplete for purposss of your
11 A. I -- just saying that I signed this document the 11  rstention. Right?
12 way -- the way it's stated, the way it's changed. iz A. It appears s0.
13 . Cray. I thought I wos eccomting for that in my 13 Q. Okay. I mean, that ia a change you redqueated,
14 question. 5o I'm going to have her re-raad my questicn. 14 Right?
15 I'm ot trylog to be difficult. BSg -- 15 . Yes.
14 MR. JEFFERIES: &nd when you do the transcript, 16 Q. Ckay. As we git hera today, have -~ strike that,
17 don't just say, Question rs-vead. Actually plug it im, s0 1 |17 As we ait hare today, has Zitting satiafied those
18 have hig answer, if you weld. You now what I mean? 18 requivenents for release of pstention?
18 A1 right. I'm going to have har re-read my last |19 A To my knowledge, we did.
26 guestion to you. Okay? 20 Q. Okay, Let's go through them, Mayba what I sphould
21 A, Okay. 21 do -- let's book in -- during what datsp approvimately --
22 M5, REPORTFR: Iet we know if this is the 22 dom't mexd specific, but if wou can give we menth and
23 guestion. 23 year -- did Zitting work for ARCO en tha project?
24 {Question on page 24, line & was zead back.) 24 A 1 don't recall.
25 THE WIDHESS: Sorry. Yes. 25 Q. Is thers zomabody else at the ccepany that would
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Page 26

Page 27

1 koow this type of infermatien? Bécausa this vas within tha 1 Q. Are you able to teatlfy teday -- well, striks

1 scope of my PR designation, 2 that,

3 L. I'myour quy, Dut it's been roughly ten years. Sv | 3 Your addition F to paragrash 3.8, tell ms what

4 for re to give accurate dakes is difficult. 4 that wag intended to mean,

5 Q. And I yecpect that, The reascn we lawyers do BR 5 A, Tmat was intended to wean that we -- v were

§ noticez is because, in my view of the world -- Rich doema't ¢ entitled to being paid cur retention shen drywall was

7 have ko agrea or disagrea -- you king of -- it's incushent 7 sbstantially cocplete, not when the entive project

§ on the person to kind of gat preparsd te talk shout thoze 8  including landsceping and furmiture, was corplete, like this

9 topiea. 3 contract origimally stated.

10 Bo az I «- 28 you ait here today, are you prepaved |10 S0 we were clarifying that, really, the rough

11 or sble to tell ve when Zitting worked for APCO oo the 11  carpentry retention didn't have any right to be held after

12 projecty 12 it vas all covered wp, And if it's covered up, it's

13 A, To the best of my wemory. 13 accepted.

14 Q. Ckay, Tsll me what that is, 14 0. Okay, R that's your language in gubpareqreph ¥,

15 A, I dem't recall if we started before 2007 endsd on (15  Building i comsidered corplete ae roon as drywall is

16 this project or if we started inm 2008. 16 ceoplated. Right?

17 Q. Okay. 17 A, Yes,

18 k. I alsodon't recgll if we did anything for APCO, 18 ¢, Okay. Dosma't say "mubstantinlly corplets,® doses

19  epecifically, inte 2009 or not. So it's in the tipe frame s i

28 of 2007 to 2008, 20 A. HNo, it daoesn't.

21 Q. Okay. Xow we'rz getting sonevhers, 21 0. Okay. Bo s vou pit here today, are you zble ko

22 A. The bulk of it was 2008, 32 testify =n to whather the drywall was coeplefe prior to tha

23 Q. Okay. 23 tims you etopped working for ARCO @ the prodect?

24 A. 8o for rme to tell you anything more finite then 24 A. T can testify that the first layer, if you will,

25 that, I wouldn't remesber, 25 of drywall was coeplete and the cnly thing that was, tomy
Page 28 Page 29

1 keowledge, not corplete was some soffits in the kitchens, 1 better person to ask that question fo.

2 that there was an iasue with the assembly -- the fire 2 MR, JEFFERIES: Okay.

3 agssebly or sorething. So they were not done, but they hed 3 THE WITNESS: T know the building was covered up

4 done flooring under them and they had even done sore 4 with drywall, which was the intent of this -- this changs in

5 cabinets in see areas. 5 this contract, So the intent of what was written was

[ And so there was sare open soffits that they were ¢ corplied with,

7 sgtill waiting for clarification or design on, And to my 7 0, (By ¥r, Jefferips) Okay. Did you o to wuk for

8 knowledge, that's the only thing that wes not corplete, in B CRED after ANCO?

9 tewms of drywall. 3 MR. DREITZER: Objecticn. Calls for a legal

10 Q. Eo ths botton ling ia the drywall wes not cowplete |10 conclusion.

11 whan you stopeed working for APCO.  Corraot? 1t THE WITMESS: I remeshar -- I rerexbar CAMOO

12 MR, DREITVER:; Objection. Calls for a legal 12 coming cnto the gite and we were pretty much done with

13 conclusion, 13 everything in our scope. BAnd I believe they asked vs to do

14 THE WITHESS: My bolief is that the drywall was 14 a few things for them which we did. I don't remevber if

15 corplete, bt they had to add some wore soffit steel. So 15 there was any kind of a formal agresment or anything or any

it the drywaller was still deing whatever changes he was beirg |16 understanding that they wowld be paying us versus AR(O

17  directed to do or whatever changes the assembly needed. So |17 paving us, I don't recall any of that, Mt I do remember,

18 I dmn't know how -- how to really dice that any different 18 for instamve, like, they asked us to put up sowe safety

19 than that. 19 rails which we conplied with. I don't remenber what the

20 Q. {By Mo, Jefferiss) S£o basad on your answer, tha 20 arrangerents were though,

21  drywdler wam't findshed. Fight? 21 Q. (By ¥r, Jeffezied) OCkay. Ouz of my toples in the

22 VR. DREITZER: Objecticn. Misstates his 32 rnotice -- I think wetva got . . . thz moties . . .

23 testimony. You can answer. 3 MR, DREITZER: COowmsel, is that the second

24 THE WITHESS: I'monet -~ I'mnot the ope that was |24 amended --

25 25 MR, JEFFERIES: Yes.

administering his contract. So AP would b= a little
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Page 30 Page 31

1 MR. DREITZER: Okay. I've got it. 1 you mwre of any photos that would shew the state of the

2 M, JEFFERIES: I'm just going to mark it, just so | 2  drywall when you stopped working for APOO?

3 Igot it tagging along with the depo. 3 A, - I don't believe so.

4 MR. DRETTZER: So that will ke 2. 4 0, Okay.

5 {Exhibit 2 was marked,) 5 A. It would be interssting to see how much of the --

[ Q. {By Mr. Jefferies} Sir, showing you what I've 6 there's -~ the drywaller's scape they had billed APCO for,

7 mparked a3 Bxhibit 2 to your d:position, just for the record, 7 Q. Okay.

8 thie is the topics. Topic 8, Did you -- it relatsa to 8 A, Idon't know if that's ever been produced,

g (2¥00. Did you have a ratification sgreesent with CAMO? g Q. ¥hile you -- let'a lock back at paragrach 3.0 of
10 MR. DREITZER: Objection, Calls for a legal 10 the gubcontract, Exhibit 1. Wa've talked shout subpavagraph
11 conclusion. 11 A, the ceppletion as you further defined it in subparagraph
12 THE WITHESS: I don't know of any. I dem't recall |12 F. Bubparagraph § was tha approval and final sceaptance of
13 any ratification agreevent with CAMCO. i3 tha bullding work by owmner.

14 0. (By Mr. Jeffevies) How much work did you do after |14 while you were working for APCO, did that cecur,
15 AMCO left the project for CAMCO or Gesatome? 15 to your knowledge?
16 &. Alwost none, Very little, 16 A. T have no nowledge of that.
17 Q. Okay, Were you paid for that vork you did after 17 Q. Okay. Next item ig, Ses receipt of final payment
18 APCO? 18 by aontractor fram cuner. Do you hava any persenal
19 A. T don*t believe 50, 19  kneuledge or information to miggest whether that cccurzed?
0 Q. Do you have any photographs, video, or other ri] A, I donot.
21  dommentation that would show tha state of ths dryall at 21 Q. Ites D is dalivery to contracter frm
2% tha point that you stopped work fer APCO? 92  subcontractor, all as-built drawinga for ite scopa of work,
23 A. I believe that we've tumed over any -- any 23 and other vlosecut docuwants.
24 doowentation that we have zlong those lines, if amy. 24 Did Zitting ever patisly that requirecent?
25 Q. Okay, My question was a little diffezent. Are 25 A, I don't recall.

Page 32 Fage 33

1 0. Do you Jnow? 1 £o what I'm going %o try and do is ask a question

Z A. Idon't recall, 2 that I think that accomte for his comment, that I dom't

3 ¢. Prior to teday, have you esen sy revords in your 3  have to reask paregrephe ~- question sbout paragraphs B
4 Eile that would reflect the trensmittal of that typs of 4  through B. Okay?

5 glozesat dpommtation and es-bullts? 5 L. Chay.

6 B, Mot that I recall. 3 Q. As the corporate designes mitting here today, are

T Q. $ubparagragh B, it says, Delivery to contrector 7 you wware of eny docusentatiom or other informaticn to

8  from subcontractor, xelssss and weiver of all claiwa from 8 Buggest that the comditicns referencsd in B through E wers

9 all subcontractora, lsborsrs, matsrial and equipment § patisfied by Zitting?

10 auppliers, and subcontractors providing labor or materials 10 R I lmow that every draw request that ve put in, we
11  or gervicsa to the project. Did you do that? 11 had ko submit conditional labors for the period we wers

12 A. Idon't recall, 12 submitting from any supplier, sub, and -- and a final for
13 9. Do you imow if ywu did that? 13 the pariod previcus to that, So I know that we complied

14 A. I dm't recall if I did or not. 14 with thar, I just don't recall specific ones that I've

15 MR, JEFFERIES: Rich, it seews like as the 15 seen. i

16 corporate designee, he sheuld be batter prepared to talk 16 Q. Ckay. And, adedttedly, T think the record

17 about ecee of this -- 17 reflecte thers are pariodic conditimala and wmeenditionals,
18 ¥R. DRETTZRR: Well, I think he is prepared and I {18 I get that. You would agree, though, that thie subpazegraph
19 thirk that as you -- as you repivased a couple of questions |1 R in paragraph 3.8 is dealing with a final from your lower
20  bafore and you got into the topic, he was able to kind of 20 tier penple. Right?

21  meet you where you wanted to go on soe of the stuff. S I |21 A, Yes.

72 thizk if you rephrase it, he ray be able to get there. ¥) @, Okay. So since you called out the releasss, let
23 VR. JEFFERIES: Fair encugh. 73 re wake sure py record ie clear, Sitting here tolay &g the
24 Q. by ¥r. Jefferies) As the corporate designes -- 24 corporate designes, do you have iy information to zuggest
25  strike that. And that's probably a falr elarification. 25  thst Zitting satisfied the conditions in 8, C ‘and B of
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Page 34 Page 135

1  psragraph 3.87 ) 1 {Question on page 34, line 9 was xead back.)

2 A. I believe that I cauld go to my files and find 2 TR WITESS: I'm not aware of any,

3 lien waivers from all the suppliers -- 3 Q. {By Mz, Jefferies} And then with regard to B,

3 2. Okay. 4 there are psricdic releases that I have geen In the file,

5 L, -- for the draws that we submitted. 5 A Okay.

] 0. Mo, I respset that, I -- 1 carved Bout, E 6 Q. 8 my mqestics is: Prior to teday, do you have

7  xglatss -- B relates to the zeleases., Do you sse that? 7 aoy faoks, inforration, docwments to fuggsst that Zitting

B A.  Yeah, 1 do. B has temdered finsl releases from itg lewer tier subz or

9 0. Okay. %o I'm carving thoes out. I hear your 5 -guppliera?

10 words and I vnderstand what you're telling me. 50 I'm going |19 A. T believe there has been final releases simitted
13 to exclude that. 3o lat m3 make sura my record ir clear. 11 for loser tier suppliers.

12 Sitting here as the corporate desigres, are you 12 Q. Okay.

13 aware of dny doounents, facts, inforvatien to suggest that 13 A. We actually paid our bills. That's not where the
14 Zitting mst the conditiome of subparagrepha B, C, and D of 14 problem occurred.
15  paragraph 3.87 15 Q. Sitting here today, do you have any personal
16 A, Let me re-read them. 16 knowledge ad to -- well, strike that,

17 (Pause in proceedings.) . 17 Dadoribe for me, mir, what you usderstood to be
18 THE WITNESS: I don't know of any dooumants tha 18 the payment applicatien process co the project?

19  we have in our files that pertain to these sections. 18 A, T uverstood it to be each wonth on a designated
20 Q. (By ¥r. Jefferies) A1)l right. So cur record is 20 date. We submit progress billing for work that wes

21  clear for both of us, I'm golrg to have her re-read the 21 corpleted for the previmus peried. And along with that, we
22  gquestion row that you've reviewed the document and I think 22  submitted conditionzl waivers from all of ocur lower tier
23 you're able to angwer it. 23 subs and suppliers and then we alsc submitted final labors
4 MR, JEFFERIES: 8o, again, plug it in here. 24 for the previous pericd from -~ from the same set of people.
25 MR, DREITZER: Thank yoi. 25 Q. Okay. And you wera paid by AP0 or the owoer

Page 36 7 Page 37

1 through fimds control? 1 Sitting kere as the corporate dealgues, would you
2 B. I don't recall hew the -- how that was set up on 2 agree that Zitting accepted that payment schedule for change
3 the job. 3 orders? '

4 Q. Okay. To you recall there baing a Favada 4 A, With sore changes and modifications, it appears

5 Constructien Services that facilitated the releasa? Is that 5 that I did. '

6  tha proper nama? 4 Q. Okay, Tell me -- go thab cur record ig ¢lear,

7 S, LYNE: Me-lem T what did yeu a3d to that pavsgraph .97

B Q. {By ¥r. Jeffevies) Relsase of momey. 4 A. Unless a contractor has executed and approved

9 K. I don't recall how this particular job was handled | 9 chame order directing subcontractor to pull -- perform

0 that way. 10 certain charnges in writing and certain changes have been

11 Q. Okay, Do you recall, over the last epproximate 11 copleted by subcontractor.

12 two manths that APCO was om the project, thers wes dolnt 12 §. What was your intenties in adiding that langueqe?
13 checks belng dssued? 13 A.  Intention was to gtate that, if I'm directed to do
14 A, I don't recall that. 14 a change by APCG, then I'n going to get paid for that
15 Q. Bewr -~ strike that, 15 change, regardless of whether the cwner pays them for it or
16 What wag ymur stsndard prastice for delivering the {16 nof.
17  pay arplications to ARCO? 17 Q. I don't see the refsrence to oimer payment in
18 A. I believe back then we were just using a good old |18  thers, in that languaga.

19 fax. 19 A,  But it was a contimmticn of the first sentence
20 ¢. In parsgreph 3.9 of Exhibit 1, it states, 20 in 3.8, So it wes finishing that thought that was expressad
21  Subtontractor agrzes that cootractor shall have no 21 in 3.9,

22 obligatioa to pay subcentractor for any chasged or extra 2 ¢, Ch, I ze2, So you're saying it's a comtinuation
23 work performed by subccutrector, wntil or unless canbractor |23  of the sentence bafoze or is it -- and I'm not trying to ba
24 has actually been pald for guch work by ths ewmer, 24  avgwentative. T want to maks sure I wndaraterd what your
25 Did you agres to that -- shrike that, 25 intent wes.

]

0249




Page 38 Page 39

1 BA.  Yeah, that's why I started with, Unless. 1 usa your term -~ eecutsd and approved changara from APOO?
2 . Okay. S0 you're -- unlesg what? 2 A, On zore stoff we did.  On other ztuff, we got -~
3 A. Unless subcontractor has an executed or approved 3 we got asked to do -- do the work ard we were told that it
4  change order, 4 wouldd be approved and -- by Shawn and told it would be

5 Q. Ckay. 5 approved and told that it was approved, but he would never
3 A.  Sc I vas trying to continue the sentence, § produce a document showing that it was approved. And so we
7 0. ALl right, 7 had that stnuggle throughout the secord part of the project
8 A, The first sentence of 3.9. 8 with him. So verbally, ves, he approved them.

9 Q. 50 your -~ if I understand your testinboy, your g MR. JEFFERIES: Okay. I'1l meke thie the last
10 entitlement to a change order could be deternined geparate, 10 cne. Then we can break.

11 epart Erom whether the owner pald APCO, if you hed executed il M. DREITZER: Sure.

12 spproved change ordars? a2 Q. (By ¥r. Jefferies| Givan the list of achedule 2nd
i3 A, 'That wes my intention here. 13 chargs orders that you reviewed -- thst you contend you

14 Q. My statesent da corract, yae? 14 werem't paid for, I asmme --

15 A Yes. 15 A, Yes. .

16 0. Ckay. Did yeu -- 16 0. -- cltay -~ do you have exzcuted and sporoved

iy MR. DREITZER: Hold on one second. CGo -- you 17 change order forss from APC on those?

i don't have to go off. To you need a break, hecause we're 18 R, Mot on all of them.

19  about at an hour. 18 Q. (a ace of tha do you?

20 THE WITHESS: Yeah, whatever is -- 28 A. 1 believe so.

21 MR. DREITZER: Do you mird if we take a minute? 21 MR, OEFFERTES: All right. Let's take a break.
22 MR. JEFFERIES: Sure. Mo, we can do that. 22 (Pause in proceedings.)
23 {Pause in proceedings.) 23 M. JEEFERIES: Let's go back on the record.
b2 MR. JRFFERIES: Let me ask it. 24 Q. (By ¥r. Jeffexies! Six, o you have -- as the
25 Q. (By ®r. Jefferies) Did you get -- I'm going to 25 corporate designes, do you have amy inforzatiom,

Page 40 Page 41

1 docusentation, evidencs to suggest that APCO wam pald your 1 A. I believe ve were looking at it earlier,

2 retentiom that yow're sezking in this actien? 2 M, JEFFERIES: Do you mind if we mark that, just
3 A, Mot that I know of. 3 because he keeps referring to it?

4 Q. As you sit here todsy as the corporste desigmes, 4 MR, DREITZTR: Mo, let me fish it out. For the
5 do you have any domzuents, facte, information to euggaat 5 ryecord, it's docuvent ZBCILT8,

§ that APOO received psysent for the change ordays you're 6 MR, OEFFERIES: Thank you.

7 secking payemt for in this sction? 7 MR, DREITZER: Sure,

8 A, Mot that I loow of, B MR, JEFFERIES: Why don't you mark it, I'1l see
L] Q. Pid you ever prepare any correspondance £o ARCD, 5 if we can get a copy of it.
0 trenmdtbing clales or change order requests? 18 {Exhibit 3 was marked.)}
1l &, I'msorry. Can you re-ask that? 11 {Exhibit 4 was marked.)

12 MR, JEFFERIES: Why don’t vou read it. I can 12 {Pause in procesdings.)
13 never do it the same twice, S0 I'm going to have her 13 Q.  (By ¥r. Jefferies) S8ir, showirg you vhat I've
14 repaat. 4 marked as Exhibit 4 to your deposition, have you seen this
15 {Question on page 40, line 9 was read back.} 15 before today? And by *this,* I will rspraseat to you
16 THE WITHESS: T believe so. 1 believe they've 16 Kahibit 4 -- I have pulled soma -~ o handwritten motes,
17 heen produced. 17 Itts Just ene of & faw in the file that T saw, And then I
18 Q. (By ¥r. Jefferles) A latter whara you asserted 2 [ 1B ales pulled what locked to be, like, mass fizld chenga
19 claim against APCO? 139 dirsctives and change requeste that lock -- 5o thay're
20 A, TWell, we filed a lien. 20 mot -- you con tell by the Bated they've pob pxpuential, I
21 Q. I respect that, I have the lien, DBid you ever 21 just pulled pce exsaples to asy you about. Okay?
22 gubeoit a wrltten rotdce of claim to ARO? 22 A, Okay.
23 A, I believe we sent them a change order log which 2 MR, DREYTZER: Oh, I thought they wvere.
24 was a claim, yes. 24 MR, JEFFERIES: No, they're not.
25 Q. Ckay. 25 MR, DREITZER: Okay. Glad you rentioned that,
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1 Q. {By Mz. Jefferies) So pleass tmke a mirmte and 1 tummsd over all the source docurents w2 have in o files,

2 look ab these 2nd then T want to ask you some gensral 2 8o vhatever has bzen tumed over is what we have, I dm't

3 questions about it. 3 balieve there's any docurentation wa've withheld in regards

4 MR. DREITZER: Counsel, would it ba okay if I just { 4 to any of these chame orders.

5 put the Bates mwber cn the record really quick? 5 0. S0 if I imderstand your answar, to the extent thig-

6 MR, JEFFERIES: Ansolutely. & typa of source doumemt or -~ documentatich or support for

7 MR, DREITZER: So for Exhibit 4, it's ZBC2082, 7 the swnmts in a change ordsr raquest ~- thoze wouid ke in

8 2085, 2078, 2079, 2089, and 2086, 8 the Bate-lsbsled docuzembs that have been produced in thig

9 MR, JEFFERTES: Thank you. & litdgatden?

16 MR, DREITZER: ‘Thank yoz. Thanks. 10 L. Correct.

il THE WITHESS: Okay. 1 Q. Becond pige of Bdubit 4 i a field change

n Q. (By ¥r. Jefferiea) OClay. So it'sny 12 directive, Achually, pages 2 and 3 of the exhibit ave just

13 understanding that, by at least Scptazhar 6 of '08, Zitting |13 different wtaples of the szme form, Fleld changs

14 vas doing work for OM0, Would you agres with that? 14 directive, Do you have eny similar field charge dirsctives

15 A. It appears that way, yes. 15 pigned off by APOO for amy of the charge order requests that

i6 Q. Okay, And tell po what the First page of 15  you're peeldng in this detion?

17  Exhibit 4 is. ) 17 A, Bnything that I have hag been eubmittzd as - in

18 A. It appears to be an accounting of hours spent by 18 the document request.

19 Zittinmg esployees doing change order work that was signed 13 Q. Okay. Co to the last thres pages of Bxhibit 4 and

20 off by somebody with CRMOO, it locks like. 20 tell pa vhat fornm that is.

2 Q. Oxay. As the corporate designes, do you have i3 A. That's a change request form that's generated in

22 slsllar type of source docusents for the change ordar 22 our poftware system.

23 requests that you have peds againet AROC, as are muamsrized |23 Q. What -~ how o you uas this form?

24 fn Bxhibit 37 24 R,  He use it as a way to document changes.

25 A, Which ig Exhibit 37 Ch, thanks. I believe welve |25 Q. Ckay. Ax you sit here today as the corporate
Page 44 Page 45

1 designee, do you have eny much Forms sesued to APRCO for the i MR, DRETTZER: Right. No, I sse that tha -- this

2 change ordsr requests that are cutatanding dn thia 2 is roughly a eight- or nine-page exiibit. The cover page

3 litigatica? 3 has a Bates on it of 2098, hut everything else -- it's

4 A, Anything that we have has been submitted in the 4 obviously Zitring paperwork, but it's wnBatesed. So I'm

5 dooumnt request. 5  assuming it has been produced and I'm zsmming it liss

§ 0. Okay. %0 it would have bemn Bates lzbeled and & elsewhere in the case, bat we don't have Bates mmbers for

7 preduced prior to today? 7 it at this point,

8 Ak, Yes. 8 MR, JEFTERIES: That's my assuption as well. I

9 Q. As the corporate desigmes todsy, have you geem ay | 9 don't want to -- the other thing I will vepregent to you is

10 chenge order requeats form, field divective foms, or field 10 these were not ssquential. I pulled these together --

11 rotes that would pupport any of the chanye order requasts 1t MR, DREITZER: Okay.

12 you're geeking from AR 12 MR, JEFFERIES: -- g0 that I could try and make

13 A. Idon't recall. 13 sove sesblance of what I think is the mmmary cheet. Ard we

14 Q. You den’t zecall eseing any? 14 will have them all together in one.

15 B, Idm't. It's been a long tine. 15 MR, DREITZER: Could I ask this just so -- ags a

1§ Q. Toe -- what is the difference batwesn a quste form |16 favor of -- as you're talking about each docwent, if you

11 amd a chemge order requant form? 17 can, you kmow, refer to dates and amounte just so we can key

18 R, (Can you show re a quete formn. 18 it back to sowething that's been Batesed later on. And if

19 . Bure, 13 we have that as part of the record, we should be able to do

20 MR, JREFERIES: let's mark this. 26 that,

pal KR, DREITZRR: BEvhibit 57 21 MR, JEFFERIES: Sure. Fair enoogh,

2 MR, JEFFERIES: I think so. 22 MR, DREITZER: Thank yoi.

23 Q. (By Mr, Jefleries) 8ir, I'm showdng you what I've |23 Q. {3y Mr. Jefferles) Okay, BSir, Y assezbled

24 rmarked 2o Exhibit 5, which thia is 2n exsmple of -- you'll 24  Exhibit 5. I was going to get to this, but you asked a

35 pes pome of the Bittirg fooea. 25 questicn. If you go -- plek ons of these, I beliava these
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Page 47

1 are Mtting Brother bid forma. Is that right? 1 A, But it appears that he was actually swwarizing

2 A Yes. 2 actual time that was spent,

3 0. Ang they sey °quote” in the wpper right-hamd 3 Q. Bow can you -~

4 coxpar, after -- or before a nmerical desigratisn. Do you 4 A, B I -- I'mJjust assuming that,

5w that? 5 Q. That wss going to be my questicn is: How can

6 A. Yes. 6 pmebody tell shethar this work has been done or not?

7 0. Ckay. Wrat are thesa foms? 7 Btrike that.

B A. Thess are a field changa form or a quote form. So | 8 Procedurally, given your stemlard practice, if

9 wh=n Ry was asked by AN to do -~ perform a certain 9 thig -- if the purported or extra change order work was

10 changs, he woold swwarize it In this form, And then if 10 actually performed, wild you have proveased it from these

11 they told him tc go ahead and do the work and -- then he 11  fores that aze ineluded in Byhibit 5 into a change ondar

12 would send these forms to me, and then I would typically 12  rémusst like I have, for exsple, in Exhibit 47

13 sEsarize it into a change request form in our system or 13 A Iwculd -- if -- if this ~- if -- if this was

14 into a change order fom. 114 actually performed, I would either'put it into a change

135 g. Okay. 15 order request or write into a change order,

15 A, So it would eventually get from the field copy 16 G.  Bad do you have change order -- okay. Strike

17  into the software, basically. 17 that.

18 Q. Okay. So these particular forma, beemize they say | 18 Changs order fors differsut than Bates labsl 2086,

19 "quete® end then soma of the language sayo *bid includss,® 19 within Bxhibik 4, or is that your changa order form?

30 thls is -- this in kind of what your estizabe of what this |26 A. That's a change request.

21 change cotld -- 2l Q. Okay.

) A Idm't kmow if this is reflecting an estimate or |22 A, A a change request - the only difference,

23 actusl tire and le wag just using a form that said "guote! 23 really, between a change request and a change order is a

M onit, 24 change request deesn't adjust our contract amomb. Once you

25 Q. Okay, 25  gwitch it inte a change order, then that adjusts the
Page 48 Page 49

1 contract ampunt. So this i a little more preliminary than 1 in Ite emtizety, Okay. Tell me what the firet page of

1 & change order -- 2 Exhibit 5 ie?

3 Q. Tha change rwjuest -- 3 A. It looks like an Exhibit € to the ratification.

4 A. - in our system, 4 Submitted charge orders.

5 Q. Okay. So ths progrezsicn would e fromthe . . . 5 Q. Oksy, What ratificaticn?

5 Docussat has “quote® wrltten on it in Exhibilt 5 to 1 A, T domot know.

7 potentially either a change request, like we have in 7 0. fowholdy on the first page of Bxhibit 5 hag

§ Txhibit 4, or & change oxdar form? 8 baen -- has goza through and listed change order redquests,

3 A,  Corzect. 9 and some of thes have an AR by thes which ig ARO

10 0. AN right. Okay. I'm going to cose berk to this, |10 respenzibility, Do you gee that?

11 Exhibit 5, just hacause T want to underatend -- well, shoot, ;11 A Ido.

12 we can & it while sa're here. Do you have Rehibit 5 in 12 ‘9. Do you koow what that representa?

13 frent of you? 13 A. It appears that it represents scmebody’s

i A Ido. 14 interpretation of which ones were APCO responsibilities.

15 0, Sesn this documeat before today, Right? 15 Q. Oksy,

16 & I don't recall seeing it before todsy or before 15 A I dom't know who generated this decment

17 the tepics, And I actually went over it teday, this 17 originally thowh. I denft recognize it previaus to today.

18 momning. 18 ¢. Okay. 22 the corporate designee today, do you

it} 0. Echibit 57 19 kmew if Zitting recejved papssat for thosa ltema that ave

20 A, Yeah, thig {gesturing} document. 30  not deaigmatsd AR on the firat pags of Rxhibit 57

21 WR. DRETTZER: Do you mean the first pege or the 21 A. I don't believe so.

22  entire docurent? 22 g. Did Zitting sdmit those itess -- atrike that,

23 THE WITHESS: First page. First page. 23 pid Zitting mimlt oy of the items on the fivst

24 0. {By ¥z, Juffexics) I wesn't that nlce to pead 24 pegs of Bxhibit § to (MO or Gazstms for paymenl?

25  over 2ll my exhibits, 5o you woulde't have s Exhibit 5 25 A I donft recall,
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Page 51

1 Q. Az the corporats desigmes, do you know if Rithing 1 MR, DREITZER: Okay.

2 zecelved emy payments from CRED or Camstone after Ritting 2 MR, JEFFERIES: So that's vhy I'm asking it the

3 stoposd workdeg for ARCOP 3 way I am.

4 A, I don't beiieve eo. [ Q. {By ¥r, Jefferies) I don't care what you looked
5 Q. Did you sgres to reduce your lsbor rate dowm to 5 -at. I'm just trying to -- for purposed of today -- make

6  $30 pEr hour for your changs order request? § e we're o the s=me pege. So &y the corporate designes,
1 k. 1 saw sove docwsntation in e-mails of such thie 7 wnild you agres that APCO rejected certsin changs order

§  woming that appears that I did, §  requssts because it objected to your labor rate?

5 Q. g that a yes? g A, Based on an e-mail chain that I read, it appeaved
10 A, It appears that I did. 10 that that was the case.

11 Q. Okay. u Q. B0 that’s a yas?

12 k1 dm't have a parsonal werory of ik, but based om |12 A. I don't have a memory of it. So I'm just going
12 the e-mails that I reviewsd, it appears that I did. 13 off of this limited e-mail chain and what was going on in
14 0. Okxay. Ba the corporate desionse, would you sqree |14 it. I don't know if there wag other conversation had

15 that Zitbing agresd to reduce its labor rate to $30 per hour |15 ouwcside. I don't know if sorebody got wad and picked up the
16 oo whatever the outstandirg charge ordsr requests wore? 16 phone apd called ad had a discussion. I don't recall that.
17 A From the -- from the e-malls that T -- the emall |17 ard the e-pail chairn ien't inclusive of -- of a
18 c¢hain that I reviewzd thic moming, it appears that . . . 14  conclusicn, but that locks like that's the diraction it was
19 MR, DRETTZER: Counsel, could we possibly idemtify |19 going. And I just -- unfortunately, it'g besn so leng and
20 vhich e-mails we're talking abovt? I rean, if therels 20 there's go wany -- £ many phone conversations and so forth
21  e-nails that firm that up, I'@ like to have that part of the |21 that -- that I doo't have the benefit of recalling.

22 record, 22 Q. Okay., Xen't it true, sir, that as the corporate
23 MR. JEFFERIES: I dua't know what -- he keeps 33 represemtative for Zitting today, that APCY -- whether you
24 referring to e-mils. I'm just trying to establish the 24 egresd or not, AFCO 83d retect pone change order raquests,
25 fact. 25 Corzeot?

Page 52 Page 53

1 A. It appeared that they had. 1 woment,

2 Q. Okay. 2Zod an a repult, Zitting repriced certain 2 MR. JEFFERIES: Sure.

3 changa order reculests uglrg a lebor rate of $30 an hour. 3 {Pause in procesdings.)

4 Correct? ¢ Q. (by Mr. Jefferies) Just while we were off the

5 B, Corvect, 5  record, w2 coeparad the siewary in Echibit 3 and the sumcary
g Q. Okay, Cen you identdfy any -- well, let's see. 6 in Exhibit 5, and it appears what you're desigrating ag

7 I'm not sure how the et of change cxder requests . . . in 7 Wom. 32, 23, 24, and 25 on Bxhibit 3 are mot lreluded in

8 Ruldbit 3and 5, . . § Exhibit 5. Corxect?

9 MR. DREITZER: Well, Counsel, I can show you -- 9 A, Correct.

10 can say that on Bzhibit 3, No, 15 for 155,886 -- i 0. And just looking at the tiodng, would you agres
11 MR. JEFFRRIES: I'm sorry. One more tire, 11 that Change Order Reguest 22, 23, 24, and 25 ware dops at
12 MR. DREITZER: Swre, In Exhibit 3, Item 15 for 12  the dirsction of C2M0?

13 155,89 -- 13 A, I wodd come to that conclusion based off of

14 MR, JEFIERIES: Yeah, 14  Bxhibit 5 -- is it Exhibit 57 Scoemihere I saw some actual
15 MR, DREITZER: -- can be found cn Bxhibit 5, third |15 {RM00 verbiage.

16 line from the bottom, but I haven't matched them up one to 16 R, I think it was Hdiblt 4,

17  cne thawh, 17 b, Is it Exhibit 47

18 THE WITIESS: Does anyone know who generated this |18 Q.- Firpt page,

19 docuent origimally? 19 A, tell -- It if you lock further in, you've

20 Q. By Wr. Jefferies) mhibit 57 20 gat ...

21 A. The cover of Exhibit 5. 21 MR, DREITZER: Ch, you're right.
Y] 9. I can't pzroonally reprezemt to you. I found it 22 THE WITHESS: (MO screwhere.

231 in your document producticn. It bas your Rates on it 23 IR, DEEITZER: Actually, in Sxhibit 4, if you go
2¢ A Okay. 7 24 to the fourth page in, which is 7802078, that's Change

25 M3, DREITZER: Can we go off the record for a 25 Request 24 which -- with a dollar figure of 13,9 and then --
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1 MG, REPORTER: T'm sorzy? Which will then? 1 zgres, sir, that the itens that are desigeated 22, 23, 2%,
2 MR. DRETTZER: Uith -- vhich -- with a dollar 2 and 25 on Behibit 3 were perforsed after ARCO stopped
3 figore of 19,900 that matches up to Mo. 22 an Exhibit 3, 3 worklng oo the project sed after CRMED case crboard?
4 THE WITHESS: And then going dowm, you get the 4 A, I would agres with that.
5 zame thing on the next psge, 3750. 8o it would appear that 5 @, Didn't you receive copies of correspondence frow
6 these -- theea last four changes vere done after CANCD § APCO madfor Gamstome -- words to the effect, There's a
7 showed 1w an-site, 7  dispute betwien thops two parties and APCO was stopping work
8 Q. {8y M. Jefferies) Ckay. lat =2 mike suwre my 8 on the projsat?
9 record is clear. Wa've got a lot of rewbiing in thers whem g A, Idon't reeall.
10 we read this, Would you sjres. six, that what you've 1 Q. Did you teke emy steps to confim what (BXCO's
11 showing is Charge Order Request 22, 23, 24, and 25 in 11 role was an the project?
12 Rshibit 3 were actually perfomsed for CANIR 12 A, I don‘t recall.
13 A, Perforved wder their direction. I don't know, bk ] 0. Just givea the issues on tha project, you weuld
14 contractually, how -- how that works. To my knowledge, I 14 have likely had to have coofireed their involvessnt before
15 didn't have a contractual chligation to CA40. T hada 15  you perforsed extra work. Correct?
16 comtractual chligation to APCO. And so T don't know -~ 1 6 A Correct. T just don't recall what their
17 don't Xrow wheve that ~- we did work for the project, work 17 isvolvement, in my understanding, was.
16 for the project wnder the contract that I had signed. i 0. Was Pitting paid for Itexs 22 through 25 ca
19 And I don't ¥new if I had a real clear 19 Evhibit 37
20  understanding of how APCO and (IO vere interacting with 20 A. 1 don't believe so.
1 each other or if they were interacting with each otker, but  [21 0. 1My savs us a lot of time with this question. 2s
72 it does appear that those were done after OO0 ghowed up 22  tha corporate designee here today, if I wers to walk you
23 op-site. 23 through the individusl chargs order requests that are
24 Q. Ckay. letms -~ let s -- I'm golny to try end 24 gutlied Itess 3 throwgh 28, would you be able £o explain to
95 accaunt for your answer in this next questicd. ¥ould ymu 25 ma the underlying factual basis as to why it wes a charge in
Page b6 Page 57
1 ezcope? 1 Mo, 7, & per Herschel and Shawn's instructions. So this
2 A. A1 I could do is rely on the description to lead 2 indicates that the work vas dome. And it was imstructed
3 m to believe what it was, but I would have to have a set of | 3 verbally by Jom - by Shawn, So beyond that, I can't
4 plans in front of =2 to -~ to gee what vas -- what was ghown | 4 wverify it, From this doowment, that is.
5 or ot shown and what prorpted the change. 5 Q. &nd go to the Quote Ko. 3, page before it, in the
] Q. Would you - okay. So you ¢an't do that gitting § aseunt of §$30,412, Can you tell, lecking at this, whether
7 lare todsy, other than just reading to Ze what I can read -- 7 thig vork was actually dege or i# this an satisate?
8 A, MmFem B k. T can tell this work was actually dane.
3 Q. -- 29 the heading, Right? L] Q. OCray. Bow?
10 A. Correct. 10 A. Because the description here says, Install,
1 0. Okay. Do you, s the corporate designes today, 11 tigiten screws for § and 9 in concrete, as divected by Shawn
12  have the zbility to explain to ma hev tha meomts raflected |12 Baurds, in order to eliminate the problem with finishing the
13 in Changs Order Request 3 through 20 cn Réhibit 3 were 13 cencrete around them and having them kicked out of place and
14 caloeulated? 14 ot end up n the wall. This aiso fixes the probles of
15 A, Without going and £inding the supporting 15 having the bolts come up under the studs.
16  docurentation, I don't have that ability. 15 Q. Oy,
Y, Q. Cksy. If you look at Pxbdbit 5 -- we canplek an 17 A. 8o T know that thai work was done. All the
18 exsmpla. Go ¢o Quote ¥o. 18 for §3,300. 10 inspections were passed off. The bolts had to be in there
19 A. Wt page is that? Ch, T'msomy. It'snmot .. . |18 in order to he pessed off.
20 33607 20 0. Okay, Should theve hs a charge order request
21 Q. Yes, 71 or -- in your systes or your files irplezemtirg thds change
2 A.  Ckay, I got it. 22 or --
bx] Q. Canyou tall, looking at thie, if this work was 23 A Hot necessarily.
24 artually performsd? 24 Q. MNo? Do you reeall that APCO had rejected changs
25 A. I cannot, other then it says “presnap lines® o 95 order requesta hecavse of a lack of supporting
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1 dosmentation? 1 that we possibly could have done based on the frustration we
2 . I don't recall that. . 2 were having from then not ~- from Shawn not preducing

3 @ Do you recall ths ewnér racelving coples of -- 3 soeathing in writing for what he wag asking us to do.

4 cosamications fron the owoer to APQD, that APDD then 4 Q. Ie it your testimomy that, desplte your saying

5 forvarded to you, that the owser was requesting furthsr §  that, you went ahead and continued to do change ordar work
£ support for certain change ordar requaste? 6 without enything in writing?

7 A T don't recall that. Unfortunately, probably for 7 KA. There may be gome instances where we did changes
8 everycre, in a sense, Shawn Bounds' rethod was verbal 8 without anything in writing, just verbaily. And that's the
9 request, oftentimes. And he, oftentires, failed to go and % frustrating thing about a contract is that verblage relates
10 put his request in writing, Somctires it's kind of 2 10 to bobh parties.

11 challenge to get as complete a picture of his chenges as 11 Is ABCO -~ iz AP(D danying that this work was

12 would ~- otherwise would have. 12 done? i

13 Q. Weil, you knew from your own changa to tha 13 ’ MR. DREITZER: Let w -- let's let him ask the
14  subcontract that, in ordér for you to gat paid, you needsd 14  questions.

15 to have seoething signad off on by APDD, Correct? 15 THE WITHESS: Okay,

16 A,  ‘That's what the contract states and that's why we | 16 Q. By Mr. Jefferiss) That'e the nice thing about
17 kept pughing for gomething more than verbal. A3l the way 17  this procesa is I get to ask the questdoms.

18 through the job, we kept pushing him to get scrething more 18 A, Fine.

19  than verbal. Yeah, I*'ll get it. Y¥eah, I'l)l get it. Yesh, 13 MR. DREITZER: We'l) have our day.

200 It11 get it. Do the work., I'll get it. Do thework. I'1l |20 THE WITHESS: AlL right.

21 ger it. A the way throwh, 21 Q. (By Wr. Jefferies) Okay. Wy dan't we £lip

22 0. Dida't you reach a point whiere you svtually 22 through thess. B0 you think Quote 2 khas besn parforeed
23 adviesd APDD that you're not performing any change cader 23  historieally?
24 work vnlese you get samething in writing? 24 A, Yes.
25 A. I don't recall, tut that gounds like sorething a5 Q. Okay, I wasn't clear om Quote 18, the next

Page 60 Page 61

1 ome, 3300 bucks, Can you tell? 1 Q. Wall, T'mgolng te . .,

2 A, That was parformed. 2 MR. JEFFERIES: Let's maxk this.

3 Q. GCksy. How about Quots 167 3 MS. LYN: Yeah,

4 A.  That was parformed. 4 MR. DREITZER: Y¥cu nesd copies? Or we can take a
5 Q. Bow about Quote 157 5 minute,

3 A.  That was performed. That was per Joe's 1 MR. JEFFERIES: I have --

7 instruction. 7 M. LYM¥: Mo, we have it.

8 MR. PELAN: Wrong Joe, Jog Dehass, 8 MR. JEFFERIES: Thank you.

2 THE WETNESS: Oh, you're right. g (Exhibit 5 was marked.)

e Q. (By Mr. Jefferies) So you're comcluding that 10 {Exhibit 6 was marked.)

11 thaze were performed because what, they have & date? 11 Q. (By Mr. Jefferies) Sir, I'm going to siww yomu
12 A, I'm concluding they were performed because of the |12  what I've marked as Bxhibit 6 2nd this wes in saee

13 inscription down here that says who instructed them te do 13 Bates-mmbered produsticn,

14 it. And I'm also saying that based on the fact that I Jmow 14 MR. DREITZER: Okay.

15 that the work was covpleted vhich alloved the framing 15 Q. {By ¥r. Jsffexien) But showing you vhat's

15 porticn of the work to ba -- receive final irspection pass 16 entitied Ratificeticn avd Aseudwest of Subcomtract

17 cff. . ' 17 Agressent. This cma e for . . .

18 Q. Eooking at the first page of Exhibit 5, I want to ;1B MS. LR Buckley.

319 make mgn the record iz clesr. You don't know who prepared | 18 PR. JEFFERIES: Buckley.

20 thia? 20 TEZ WITNZSS: Really? I wouldn't have never core
21 A. Idm't recall who preparsd this. 21 to that, .

22 f.  Dbid you see & ratification agresment during the 22 Q. {8y Mr. Tefferies) Do you see that?

23 courne of the project? 23 A, Ido.

24 A. T dm’t recall any kind of a ratification 74 Q. Okay. In fackt, if you look at the first page

25 agreerent. Ratification of what? 25  vnder change ordara -~
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Page 62 Page 63

1 A, Mn-hwm. 1 Q. Well, that's why I'm asking the questicn: Would
2 @, -- it references, Change ordsra, And attached 2 tha difference ba tha differencas in tha labor rata?

3  herete sa BExhibit C are all the chasge orders that have besn | 3 A. T dom't Jnow the answer to that right off the bat.
4 piteltted by subcontractor to APQD pricr to tha effective 4 Might be a completely different scenario. I'm not sure.

5 date of Enie agressent which will correspend to what I 5 Q. Uell, let's lock at -- go to the mext one, Prasmap
6 marked ag Behibit §, the first page. 6 lipes.

7 A.  Okay. 7 A, Okay,

] Q. ¥Which is what prospted the questica in my mind: 8 0. T think 41t's Iten 19 oo Béhibit 3 and Ehen Quote
9 Did Zitting have a ratification agreement liks Bxhibit 6 for | 9  HKo. 18 within Exhibit 5. That msber that looks to bz the
10 the project? 10 azse coope of work, but it's now been reduced to 3300, Do
1l A. I don't believe so. 11 you mge that?

12 Q. Have you ever sesn @ docuzent forw of agressant 12 A, Yes,
13 1like this in relation to the project? 13 Q. And would you 2gzes that is based a the change in
14 . I don't believe so, 14 the labor rate?
15 . Rew, if you look at -~ would you put Bxhibit 3dn |15 A. It would appear to be. I'd have to take a

15 front of you and alsp Exhibit 5, Put that cut of the way. 16 catculator and sse --

17 And if you go to the Quote Ko. 3 within Exhibit 5, it tobsls | 17 Q. If you den't mingd --

18 30,412, Aod if I'm reading the description, it gays, 18 A, -~ what the labor vate would be.

19  Install, tightea sorews. Do you sea that? 18 Q. -- if you could back into it, If you'ra able to
20 A Yes. 20 angwer the qussticen --

an Q. Does that correspimd with Item 20 on Exhibit 37 2n L. It appears to be the sawe change with a different
22 A. I doo't kmow if it's inclusive of, because the 22 price amount. And I koow this ope states 530 an hour, 8o
23 dollar amount changed. So apparently there was some 23 i appears that that's the cass. T just -- I haven't done
24  jockeying back and forth between the time this was generated |24 the math backwards to --

25 and the time this was generated. 25 0. Do you mind?

Page 64 Page 65

1 B, HKo. It appears that this cne wes based off of §50 | 1 Q. Mod why do you say that?

2 an hour for 110 hours and this one is based off of 430 an 2 A, That wasn't my understanding,

3 hour for 110 hours, 3 Q. AKD did raject your chenge orders. Right?

4 Q. Would you be sble to do that see calculaticn oo 4 A, T don’t recall.

5  tha first me we locked at for tha tightened sorews? 5 Q. I thenght we went threugh this.

& A, let's try that. It appears that that's the cass & A, Thera was some of them that they vanted a

7 aswell, 7 reduction in rate; they didn't reject it, And then there's
B g, OCkay. I dom't went to take the time to walk 8 some that were approved. 8o to throw them all in that one
8§ through all of these in Exhibit 5, Mt the nucbers in 9 basket -~
10 Exhibit 5 do appear to be different from what you're ghewing | 10 Q. Okay,

11 on Exhdbit 3, generslly, Corzact? Il K. -- 1 don't agres with.

12 A. It -- it appears to be. It appears that there was |12 C. Fair encugh, Which ozes do you baliave ware

13 gome réduction in the field that dide't get translated inte |13  approved by APOOY

14 the office for work that was completed, on at least some of |14 A, I'dhave to go through them individually., T

15 them. 15  asmze there was some that they actually approved sarly on
16 Q. Well, all of tha items that I included in 16 that we biiled for. And then I believe that there was some
17 Exhdbit 5 ars 2ll based on the §30 rate, 23 you've 17  that they approved verbally that ve were waiting to hill for
16 calculated it 18 until they browght their paperwork through which Shawn was
1% A. Okay. 19  horrible at. 5o they verbally approved all of them. So
20 0. Do you gre that? 20 when you say “approved, " then I have to try to define what
21 A.  Yes. 21 that eans,
22 Q. Isn't it true, iz, that you undarstood that APED | 22 0, Okay. Would you lock at Bxhibit 1, the
23 waa rejectiny your cheoge oxder request wnless snd wnmeil 23 subcontraet. '
28 they would get owner spproval for thosa ltema? 24 A, Ckay.
25 A, It is not. 25 Q. Peregreph 5 talks about charges and claims.
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Page 66 Page 67

1 A, thich section? 1 do s sand them a piece of paper from owr side and . .

2 Q. Pve, Pagez 6. 2 0. Wiy did Zitting eweply with directions that it

3 h. Caay. Ckay. 3 wemeidered to ba changes i seopz 1f it wagn't getting

E ¢.  Did - doss that comply with paregrash 5.1 and 5.2 | 4 smything in writing?

5 by providirg written motice of thege clalms to APCO? 5 A. Because he was verbally telling us to do it and
1 L. This docwmentation shows that we did. & verhally telling us he'd get it in writing,

7 Q. Okay, 7 MR, JEFFERIES: ¥o.

g B, Asd the problem is we couldn't get anything in 8 MS, LY Mo, T just had it out , . .

9 writing from APCO. So it kind of takes two parties to make 9 MR, DRELTZER: This one has the -- ckay.

10 a contract work. It's just not fair for APCO to list all of |10 MR, JEFFERIES:; Has all the answers on it.
11  the terms of the contract and then not uphold any of the 11 THE WITNESS: Cheat sheet.
12 terms themselves and than hold us liable for that. 12 MR, DREITZER: 3I& this Exhibit 77
11 ¢, Dascribe for me the process that you would go by, |13 {Bxhibit 7 vas marked.)
14  in tems of what changs orders you would bill en 2 pay 14 Q. {8y Mr, Jefferieg) Bir, ghowing you what I've

18 “applicatien, 15 parked as Exhibit 7. 2ppoars to be am e-zail exchangs,

16 A, ‘Typically we woulda't hill for any change orders 16  atarts cm April 2, 2038. Do you ges that?

17 until we've got a change order form fvem APCD that ghows 17 A, VYes.

18 theytve adjusted our contract araunt, Then we would put it |18 G. And at the battom -~ Poy, that's your brokher? --
19 in our system as a change order which would change our 19 R, Yes,
20 contract amount and then we'd imwadiately bill for it if it (20 Q. -- im gtabing ene appraved change order on this
21  was doue. 21 job, ¥f we can't get this reeolved in the pext wesk, we
22 Unfortunately, APCO, mostly Shawm, vee not keeping |22  will etop all extra work on Hanhatten West., Is it your

23 up his end of that process. So it stalled cur ability to 23 testimony that you procesdsd with extra work frems and after
24 bill them cut, but he was still directing us to do 24 2pril 2, 2008, even without anything in writing?

25 everything and verbally approving them. And so all we could |25 A. . I -- we may have gotten some stuff in writing, but

Page 68 Page 69

1 for the most part, we did not get change orders reviging owr | 1 M3, L¥M: s it this one . . .

2 contract amunt from ARQD after this date. 2 Q. {By Hr, Jefferies} Do ytu have proof that you

3 Q. Did ycu ever bill AFCO for retentien? 3 delivered the pay spplicaticn for retenticm to APCO?

§ A, I leliswe so0. 4 A. I don't xecall,

5 Q. Did you ever send AP0 an invoice or pay 5 G. Okay. Sittlng here today as the corporate

§ applicaticn for retsntion while APCO was working cn the 6 dagignes, do you have proof that Zitting dalivered an

7 project? 7 applicaticn for payment for retention to APCD?

B A I don't believe s0. B R. I don't koow of proof right -- just from sitting
g {, Den't balieve gof 9  hare, lut I'm under the assption that we e-railed it to
10 B, Idon't believe so, 10 then. ‘
bk Q. Did you evér send any correspomdence or 1 Q. B-zail, okay.
12 cammications to AP0 indleating that it was your positim |12 A, Or, excuse e, faved probably back then.
13 that A¥D wes suselew rasponaible for retemtiom to Zitting? |13 P, Did yem -~ that?s why I wag asking the queatien,
14 A. I kelieve I sant them an invoice. That wonld 14 Whan that awamt obvicusly dida't get paid, did you eend any
15 suggest that I feel like they're responsible te pay if. 15 follow-up letter or e-madl to AN zaying, APCD, you're

15 Q. Did you ever gend any follow-up e-mail Ietter 16 somchow respomsible for retentiea?

17 after vou sant that imwoice? v A, A lien.

18 A, A lien. 18 Q. Other than the lien dormsent?

i @, Okay. The lien went to the comer, Right? 18 A, I dea't recail.

20 A, T believe AR got a copy of ik, 20 . Are you aware of emy -

n Q. Lst pa waks pure zy yecord Lla elesr, And when 21 A, Idon't --

27 you'ra -- o you knew what date you sent the pay spplicaticn |22 g,  -- puch ~-

21 for the vaiention? 23 A, -- recall any.

24 A I don't recall. 24 Q. A right,

15 MR. JEFFERIES: You got this? 25 A, Tf I was aware of it, I'd recall it,
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Page 70 Page 71
1 theorstically. 1 0. Yep.
2 Q. Mg thy corporate dasignes here today, are you 2 A, Everything ueder this pariod,
3 presently aware of sny comwmlcations, latters, e-zails to 3 0. So 420,500 for windsy instailation?
4 A¥00 saying, You osa z2 retentlen, you haven't pald it, 4 A Yes.
5 other than the lien? 5 Q. 1Is that change oxder work ox . . .
6 A, Hone that I recall. Nege that I'm aware of. 3 A. I'mrot sure, Tha description is cut off, bmt it
7 0. I'mgoing to shew you, siv, what wae proviowsly 7  appears that it is, yes,
§ marked ag Exhibits 85 and 86 Lo ¥3. Allea's depositien, 8 Q. Tha reasen T ask, becauss it dvemn't eay chasges.
9 M2, DRETTZER: Counsel? 9 It just says, Wisdow inatallatiom.
10 MR. JEFTERIES: Yes. 10 A. 1 think it's cot off, I think the description is
11 MR, DREITZFR: Go off the record for a secord. 11 cut off, but window installation was net in our original
12 MR, JEFFFRIES: Yeah, 12 scope, So I would assume it's a change order.
13 {Pause in procesdirgs.) i3 0. 2od you've caly billing half, egain, scme schedule
7 0. {By Hr. Jefferies) Okay. Do you have Allen 14 valua?
15 Eehdbit 85 in fromt of your 15 A, Vhsre are you seeing that?
16 h.  Yes. 16 0. Well, if you lock ab --
Y] 0. Tell ma what poufre billing here, 17 A, Oh, I got you. Yeah, we had previously billed
18 A. locke like we're billing for windas instailation 18 half. So we weve billing the -- the final half.
19 and changs orders. 1% Q. When was this work coepleted?
20 0. Okay, Cem you walk me through the itess you'ze 20 A Idm't recall.
21 billing here? 21 Q. Your -- you didn*t sign tids pay epplicatien until
22 A. On the very last page -- 28 Jamsary 30, 2009. Corzact?
23 Q. Omy. 23 A, Correct.
11 A, -~ down under the first place, it says Subtotal. 24 0. Wy 4id you walt 20 logg to subndt this?
25 g if you go across the top heading, it says, This peried. |25 A, I don't recail.
Page 72 Page 73
by Q. The next itex seys, Changes to plang, and tha you | 1 question?
2 have gtar AR. Do you eee that? 2 THE WITHRSS: And I -- yeah, I understand that
3 A, Yes. 1 question, I believe it does.
4 Q. Doea that rofer to AXD ragponsipility? 4 0. (By Mr, Jefferiss) Okay. Has Exhibit Allen 85
5 A. ‘That appeaxs £o be kind of vhat has bzen going on 5 the Firak time that you forsally did a pay spplication for
6 thraschout the docwrents. § thoss change order reguests to the tupe of 257,577
7 Q. Okay. So that -- so that my record ia clesr, that | 7 A 1don't recall. _
-8 AR yoference, 257,957, is the asza AR that is reflccted on ] Q. You have axother item, Options cu Buildings B, 3,
9 xhibit 5, Correct? § 7 -- that's ot baing billed this peried. Strike that,
10 A.  I'd have to do a caleulation to see if the twe 10 1f I go further dewn, you've got channes to plans,
11 correlate amnt-wise. 11 looks like it shoeld be GR. Is that right?
12 0. Well, we cen do that, T was trylng to -- 12 . Yes.
i3 A. DBecause there's not a total on this exhibdt. . i3 Q. Okay. Is that Gemstone veeponeibillty?
14 Q. Okay. I was brying to aimplify our respective 14 A. That's consistent with soxe of the -- well, 1
15  1ives. Tha AR Gepigmation is comiatent bebwsen your pay 15 dm't gee GR herve. I ses APCO. So I don't know the answer
16  appllcaticn, 508, Allem Evhibit 85, and the AR designation 16 to that, .
17  in fxhibit 5. Correet? 17 0. Well, that's your -- den't thak what you intendsd
18 A, Agpears tobe. I just don't kew if the dollar 18 by '@
19 amounts corvelate. 18 A. 1 doa't know.
20 MR. DRETTZER: Counsel, can T just clarify? 8o 26 0. Wat did you maam when you used the tarm ®changes
71 are you asking him whether he's conceding that AR, as used 21 to plang??
22 in Allen Fxhibit 85, stands for RRCO's responsibility as it |22 A, That would rean change orders that were -- plan
23 does in Exhibit 57 23 change oxders. S0 revisions to the plan, 5o it looks to we
24 MR, JEFFERIES: Yes. 24 like :- and -- it looks to me like everything was eplit w
25 MR. DREITZ=R: Ch, ckay. Do you understand that 25 betseen 2R and GR and it would -+ it would -- it would wake

0258




Page 74

Page 75

1  sense that that's a Cemstone responsibility designation, I 1 says, AR equals ARCO's resporsibility. So I don't see a key

2 just don't kmow that indefinitely. And that would possibly 2 amyvhers that there's anything about that

1 b2 away for AND te split the stuff that they're paying for | 3 0, Okay. -IE I agked you this, I apologize, In Allen

4 in-house and the stuff that they're billing Gemstope for, ¢ Erhidit 85, you ssy Ferlod 2, £/30/2008. Wiy did you pick

5 but I just don't know the answer to that. 5 that time perlcd?

§ Q. Okay, Put however you did it, it was Zittdng that | 6 n. I don't Jmow the answer to that.

7  @id the AR &d the @ designations on Allen Bdhibit 5. 1 0. And do you Jmow why you waited mtil the end of

8 Cosrect? 8 Jamuary 2009 to subedt this pay applicatica?

9 A, I do't kaow, I --and Idon't know what the ] A. I don't know if this was the first time this was

10 Gk -- I don't kaow For sure what that even stands for. We 10  gubmitted or not. I may have been repetitively billing it

11 coild make agmeptions here, 11 with o response, I just don't know,

i2 Q. Wall -« 1z Q. Ara you sble to tell pe where the 423,654.85 comes

13 A, But I dem't know if this is the richt exercise for |13 . cn Allen Exhibit 65 for change orders?

14 assusptions. i4 A, I'd have to do a calculation, Wit I'm asswing

15 MR, DRETTZER: And that also asmumes that's an 15 it's those bottom fwo subtotals.

16 atbreviation, berause it's cut off. It oould be a winle 16 0. ‘The 107 and the 3162

17 other word. H A. Mo-lww. That is correct. That's -~ that total

1B MR, JEFFERIES: Yeah, Well, let me make sure my 18 correlates.

19 reeord is clear, I thought we did this earlier. 19 0. ould the 107,589,30 that is ghown for changes to

20 Q. (By Mr. Jefferies} You would agree that ir looks |20 plens a Allen Exhibit 85 correspond to the item differemce

21 like it'a (R, Corzect? 21  in bid =t to parmitted comatruction set on Enibiy 57

27 A. It looks like it could be an R, yeah. It locks 22 h. Hell, that's 155,000 on Exhibit 5. So the dollar

23 like it's R, I'm just making assurptions as to what that 23 amonts don't correlate.

24 woald mear. I don't know who created Exhibit C in 24 Q. I respact thab, I'm acking bocauss T den't see

25 Exhibit 5, but at the bottom they gave a little key that 25 any other reference to plan changes oo your itemization of
Fage 76 : Page 77

1 cutstanding change ordsr requests either oo your Exhibit 3 1 A. It appears so, yes.

3 that we parked today or Bdbit 5. Would you agres? 2 Q. hat are you billing in this pay application?

3 A, That's probably because it wasn't owtstanding. It | 3 A. Retention.

4 was approvad, potentially. 4 0. Is this the first time you've sought to bill

5 Q. Okay. Maybe I'm net belog clear. I'm just trylng | 5 retention?

§ to find an apple to an apple. § A, I don't know the anewer to that. I don't recall.

7 A, Okay. 7 0. What decouentation do you have to confirm how zach

8 ¢. 1 recognize the dollars den't tie out, but 8  you've bem pald on the project?

9 toplcally end mubstantively, are those the pame claiks, if g A. I slieve any docerentation that I would have for

10 you will -~ the difference in bid set to pamitted 10 that would have been stimitted in domument reguest.

11  omstruction set depicted on Bhibit 5 and what you've i1 NS, IM2: What's the date on the docwment L .

12  billed as changes to plans for 107,000 o Allen Exhibir 857 12 MR, JEFFERIES: Before that, I think.

13 A, Idon't know the answer to that. 13 {Exhibit 8§ was marked.)

14 0. Okay. In looking at Rllen Byhibit 85, how much 14 Q. (By Mz, Jsfferies) Sir, shoving you what I've

15 had you beea pald as of January 30, 20097 15 parked =9 Rehibit B to your deposition, can you identify

18 A. T don't think this reflects how ruch I've besn 16 that for pe, plaafe,

17 paid. I think it reflects how mich I've billed. So I don't |17 n, looks like a statetwnt of account for tha

16 think I can answer that questiocn from this doowent. 18 Manhsttan West preject.

18 0. Oay. Let’s leok at Allen Bshibit 86. Now you'ze |13 Q. Are thesa -- wall, the firgt paga ehovad mm lwvolce

20 showing the piiling period still under Rvplicstien ¥o. 509, 20 datad 6/30/2008 for 347.441.67, Do you see that?

21 but you'zs showing Movesber 30, 2008, Do you know wy you 21 A, Ido.

2% plcked that date? 22 Q. Thatfa the musber veflected jn 21len Réhibit 85,

23 A, Tdm't. 23 Right?

24 0. But you migned this docusant ce Jamuary 30, 2009, 24 A, Yea.

25 Correct? 25 0. And it waen't billed ca June 30, 2008, was it?
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Page 78

Page 79

1 A. Idon't believe it was, I believe that it's an 1 Q. Exhihit --

2  error. When you go in to create an invoice, you -- you can 2 A And I don't know who created this {gesturing)

3 change the period. 3 dommant. So this (gesturing} dociment says AR equals

4 ¢ Okay. 4 APCOPs respopsibility. So I don't kmow if -- if we sent all

5 A. Ml I believe someone failed to do that, 5 the changes into AMYO and they -- they intermally sorted and

6 0. Mo, if you go to the second page of Exhibit 8, § decided, Gkay. This one goes to the cwner, this one's us,

7 this doeem't have the cutoff a some of the letters we wers 7 this is owner, this is us, sent this back to us ard said,

B looking at esrlier.. Ja this a momary of all of the 8 Bill these in separate line itess, 60 that ve can bill the

9 outstanding chasge orders in your mind? 9  omer for this one. T just don't recall that, That seems

16 A, It appears to be. 10 logical.

11 Q. Okay. Canyou -- the firet ites is windos il Q. Okay. I didn't want to internupt you, but in your

17 installatien. And I'm not asking you this to be cheoxious. 12 anewar, you wers pointing to this doewmemt. Yea were

13 1s there &ny way that you can find that referemce in either |13  pointing to Exhibit 5. Right?

14 Rshibit 3 or 5 or was it 4 prior change order that was 14 A Yes. ‘

15 actwaliy signed? 15 Q. Okay. As the vorporate designes here-today, would

16 A. I balieve it was ope that actually did gt sent 16 it be reasomsble for us to conclude that the AR, &g uged in

17 all the way through the systen. 17 Zitting's intsmal ecoounting, vorresponds to those items

18 0. Okay. 18 that you're designating sy APCO'S respausibility, comsistent

19 A.  So it wasn't hanging cut there. 19 with Bxhibit 52

20 Q. Okay. Item ¥n. 2 is changes to plans and it hes 20 A. T would say yes.

21 the AN. Mw, this is your temminolegy in your syatem. So 21 (. Okay. Tha next item in Exhibit 8 in the change

22 that's APCC respeasibility, in your wind, Right? 22 order mmmary says, Optlens at Buildings 8 and 9. Ig thave

23 A. T don't know where that came from. I don't imow 23 a corresponding item in Rehibits 3 or 5 or g0 you balieve

24 if that came off of this docurent, and T vas just trying to |24  thak ¢o be a changs ordex?

25  conform with thie docurent. 25 A. 1 believe that to be something that was actually
Page 80 Page 81

1 processed through and our contract ancint increased on 1 this show that Zitting was paid an ths project?

2 ARO's books. 2 L. This dooment shows that we paid 3. -- 43,282,848,

3 Q. Gy, 3 Q. Okay. vhich tiss out pretby clesely to the doilar

4 A, S0 I don't believe that it would have a reason to 4 smomt o the less previous certificates for payment of

5 be on either of these lists. 5 Ailen Exhibit 65. Correct?

3 0. Toree and five? [ A, Correct.

7 . Correct, 1 0. Okay. 8o glven the fack that those two mazsbera

8 (. Then the last item is -- well, striks that. § tie out, would it bz falr to cooclude prior to the July --

8 Bafore I -~ the APCO responaibility -- striks 8 atrike that,

10 that, it Given those two peyment muwbers, bstwesn

11 Ttem No. 2 that has the AR designated om psgs 2 of |11  Rohibit 8, pege 3 and Allen Exhibit 85, that, in faof,

17 Exhibit 8 -- when we take a break for lurch and o we dea't |12 Zitting wea pald everything that hed killed prior to

13 bhave to o it oo the record, would you ail be willing to at |13  Fovesber -~ excuss me, prior to Jamusry 30, 20037

14 least gee if that 257,557 ties out to the ARs oo Bxhibit 57 114 MR, JREFFERIES: Can you fix that? Fix that.

15 A, Yes. : 15 Q.  (By Wr, Jefferies) Coxxect?

15 Q. (Okay. 2nd wiich brings me to the last iten znd 16 B, It shows there's an open ammnt of 756,807.

17  that was charges to plans, OR ca pags 2 of Bdubit 8. And 17 80...

16  I'm .- sti1! have this lingering question ae to whethar that |38 (. I gat that, T'm asling a different quastion,

19  topical, slash, mubstantive isgye ig the item that was 13 Glver the fact that the mebers for paypwats recalved

20 priced out at 155,896, %o I'm recbling, T dm't even think |20 oorrespond, woulda't it ba falr to concluds that prier to

21 that's a guesticn, 21 you pigning Allen Exhibits §5 snd 86 ou or about Janvary 3C,

22 Doea eny of this refresh your recollection as to 22 2009, that everythiny you had smizdtted in the pay

23 whather theae two tde out? 21 zpplication had been paid?

24 A. It does not. 24 a. I dem't think that T would draw that conclusion

25 Q. Okay. IE you go to page 3 of Rchibit 8, what does ;25 I'd rather go and look wp actual cash receipts and come to a
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Bage B3

1 mzber hased off of that, in case there's an accounting 1 T want to make zura ouy record is clear, Your phass 1 that
2 error with accomts -- with the receivables. We may have 2 browght us to this point wes your work en Bujldings 8 and 9
3 been paid more than that at that point. I mean, payents to j 3 under the APOO mubesntraot, Correct?
4 date, 3.2. As of 2 -- 4/6 of 2010, it seems tog lovi on a 4 A, Yes.
5 514 million contract, 5 Q. Okay. So I'm ehowing you a doqument, ARO'S
3 Q. Well, as far as APCO goes, your -- the accpe you § positias 4s that the original coatract ssownt, based &m your
7 did -- vorked on for APCO was enly Building 8 and § and 7  puboomtract pricing, was 3 millien --
8§ that -- 8 B, 310,
9 A.  That was 14 wiliion, 9 Q. -~ 510,000. Do you zgres with that?
1¢ G. -- original scope -- 18 A. I'd have to go back and verify it, bacause I'm --
11 A, Fo. 11 T've got the contract set up for the full 14,400,000.
12 Q. == wag spproxizately 3.5 aillica -- 12 S...
13 B. Ch, I'm zorry. Whers is the subcontract? hi! Q. Can you confirm it based on page 16 and 17 of
14 MR, DREITZER: Exhibit 1. 14 Eehibit 17
15 M. JEFFERIES: Or 3.2. 15 A. So how does Building Type 4 and 5 correlate with
16 THE WITIESS: Where is the arount? What page is 16 Bulldings 8 and 97 Does anyone know? Was Buildings 8
1t yowr dollar ameunt on, Jos? 17 and 9 Building Type -- Building Types 4 and 57
18 MS. IMRN: I think 16. 18 Q. If he anewerg, I'1l have to swear him in, Sowe
19 MR. JEFFERIES: Sixteen. 19  can do 1t off the record.
20 THE WITNRSS: That aw I missing? I'm seeing a 2% L. I was just thinking out loud. T was talking ot
21 $14 million coatract here. 21 loud. 50 3.6 - 311. What vas that amounf that APCO was
22 ¢. (By Mr. Jefferies) Well, I think youtre right, 28 claiming? )
23 Whea you -- whem you factor dn all the buildisgs, but -- 23 MR. JEFFERIES: ©h, let's go off the record. To
21 A. So you're referring to Buildings 8 and %7 24 you mind? ‘
25 Q. Yesh, but I don't waat to talk you into amything. |23 MR, DREFTZER: Ho.

) Page 84 Page BS
1 {an off-the-record discussion was had.) 1 0. Ciay.
2 Q. (By Mr. Jefferies; Sir, while we were off the 2 A, Everything else I show as paid.
3 record, wo bad a dlscussion about -- while yow're pricing in | 3 Q. Okay, That's wiy I askad you thie the way I did.
4 the original seops of mxhihit 1, the mibceatract included in | 4 Then I'm going to close thie cut, we'll go grab sceathing to
5 excess of $14 million, you would agree that your original 5 eat resl gquick,
6 scope, a8 direcied, coly included Bulldings 8 and 9 which 6 A, Okay
7  would be one Building Type 4 and bwo Type 57 ) Q. 5o given your snswer, Allem B0- -- Béhibit 85, it
8 A. Yesh, that's my understanding. £ phowe alrost the sxset mxount that you -- phewdng you got
3 Q. Okay. For an zpproximate 3,609,000 criginal 9 paid in Behdbit 8. Right?
10 contract price for phase 17 1 A, That is correct.
11 A, That's what it appears to 7e, Ves. il 0. Okay. Given that fact, dogsm't that confim to
12 Q. Ml right. So we gtaried o this path because I |12 you that, as of Juavaxy 30, 2008, you have besn paid
13 get thass thoughts in oy brain, but te firm up that -- you 11 everything you had invoiced in a pay spplicatien prior to
14 hsd been padd §3,282,849 as of April §, 2010, the date of 14  your issuenca of Allen Exhibite 85 and 857
15  Exhibit B, which -- 15 A, Tt would appear to be the case.
16 A. Sorxy. Which exhibit? 1 Q. All right, Oksy, T -« befors we end, let's
L} Q. Blght. 17 findsh Exhibit 8. o to the next two pages. M 1
18 h. That appeare to be corract. 18 urdsrstanding that, in fact, Zitting hes written off the
19 0. ¥hich, givest the billings, Allens Exhibit 85 19  retentics and the chanye order billinga?
20 @l 86 vould mean you had been paid everything yeu had 20 B, It appears that I made a note of such, Idon't --
71  sueitted in a pay application, Coxvect? 21 1'd have to verify vhether that actually happened om our
22 A.  Up to this point, correct. 22 baoks or not. )
23 Q. Thia polnt beirg Bpril 6, 2010% 23 Q. ‘That’'s what you're showing here. Right?
24 A.  The only -- the only things that I show opsh are 24 A, It appears that that wes -- that's what T was
25  these -- are Exhibits Allen 86 and Exhibits Allen 85, 25 ghown, Iut 1'd have to verify if that happened or not.
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Page B7

i 0. %hat wwld you nesd to look at, beczuse it 1 MR. JEFFERIES: Iet's go off the record.
2 ectually looks like it's being dmoe hepe in thia aging 2 (A lunch recess was taken.)
3 detall. Weuld you agree? 3 Q. (By ¥r, Gefferies) Okay. Gir, while we were off
4 A, 1t looks like the aging detail's showing a 4 the racord for cur Iunch break, T had shown you my cheat
5 write-off of 403,365, 5 sheet that's included dn my version of Exhibit 5, and I will
8 Q. Ckay. That would be the retantlen? § reprasent to you that what we did ie we had Hary Jo put the
7 A, I believe that mmbher correlates with retention. 7  correspanding Rugast Bth, 2008, guote from you, from
8 Q. Ckay. And then go to page Bates labal 130 within ¢ Zitting -« that, to my wndsrdtanding, ig beesd en the
9  Exhibib 8. It looke like that 347,441 for change orders 9 $30-an-hour rate and those quotea are what T've includsd in
10 hag, in faet, besn writtem off. Correct? 10 Exhibit 5.
1l A, It sppears that way. b S0 I knew ikb's not fair to ask you this today, but
12 ¢, Ckay. &1l zight, 12 as I undarstand it, hased on cur digeussion off tha record,
13 k. The thing I would have to verify is cur fax 13 you-all'will cenfim or look at thig and get batk to me
14 reburms to make sure that, in terws of IRS purposes, it 14  om -~ bzcause, by owr calculation, even the 257 in
15 truly was written off. It appears that -- that it was on 15 Eddbit --
15  this document, uk I'd have to verify. 16 MR. DREITZER: Five?
17 0. Okay, Leb's greb a quick bite. If you guys -- 17 MR, JEFFERIES: - B ==
18 before wo go off the vecord, if you quye could -- if you iB MR, DREITZ=R: Oh, 8.
19 wouldn't mind -- locking at Exhibit 5 and sesing if the AR |19 MR, JEFFERIES: -- would actuslly -- using your
% equate to the muhers you were showing o Bxhibit 8. 20 revised pricing -- go down to 176. That's -- you don't have
i A, Chkay. 21 to respond to that. That's just me popping off for the
2 Q. And what I will do is make the corzespopding 22 record.
23 comitment to go through my stack of rezainieq docusents, 23 MR. DREITZER: Okay.
24  pecing how much I truly need or vhat I can save For trial. 24 MR. JEFFERIES: Ckay.
25 THR WITHESS: Ckay. 25 MR, DREITZER: I understand how you get there. We
Page 88| Page 8§39
1 npesd to nun through it. %o we'll do that. 1 ypage.
2 [Exhibit 9 was warked.) 2 MR, DREITZER: Ch, by the way, T should -- while
3 {Ehibit 10 was marked.) 3 we've on the record, I do want to raise the same concern
4 0. [By Mr. Jefferies) Sir, ghowlng you what I've 4§ about this not having been Batesed anywhers, but, you know,
5 xarked as Rxhibit 10. Is -- it's ¥r. Pelan's letter of § we're confident it's ot te be in the record sowevhere with
§ April 18, 2008. I think I allyded to this earlier. Do you 6 a stesp on it
7 recall eseing this before today? 1 MR, JEFTERIES: Well, I hpe so. Obviously,
8 A, let me read it real quick. I don't recall sseing 8  that's -- he's confireed that's Royfs signature. 8o T dontt
9 this. % think there's any qusstion that --
19 MR. JEFFERIES: Okay. Let's do this cne. 16 MR, DREITZER: Well, there's no -- yeah, I wean, I
11 {Bxhibit 11 vas marked.) 11 get that, but I just -- the issue is that if it had never
12 MR, DREITZER: fThanks. 12 bezn produced before today, that's my codcern, but we'll see
13 Q. By My. Jefferies) Sir, rhowing you what I'vae 13 whers it turns wp.
14  marked zs Exhibit 11, is that your signature? ¥o, thatia -- |14 THE WIINESS: I doa't recall seeing this before
15 A, That's my brother Roy's -- 15 today.
16 Q -- Roy'e. 16 MR, JEFEERIES: Okay,
17 3. -- signaturs. 17 (Exhibit 12 was marked.)
8 Q. BRey'se, 18 Q. (By ¥r, Jefferien) Bir, showing you what Dve
19 ¥3. LA Roy's signature. 19 marked as Bedbit 12, You know what, I'm goleg to
24 Q. {By Nz, Jefferica) Do you recognize that belrg 26 withdraw 12.
21 Roy's siguature? 21 MR, DREITZER; Okay,
22 A, Yes. 22 Q. {8y ¥r. Jeffariza) Juat lesve it in, I'mroot
23 Q. Okay. Eave you geen this bsfore today? 21 going to ask yout sbout it. Thare's a cieansr gns that's
24 A, Iet me look throwgh it 2¢  ‘more worth cur tima, And leb’s go with this one,
25 Q. ¥t a1l of thes are yours, if you go to t5a paxt 25 MR. JEFFERIES: Couid you bz a little quicker next
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Page 90 Page 9]
1 tire, 1 Q. Just confipning --
2 THE WITNESS: Chop, chop. Z A, Yes.
3 MR. JEFFERIES: Man, why don't you just do this. 3 Q. Tell e 1f you've scen this bafore today,
4 (Exhibit 13 was marked,) 4 A, Idm't recall sesing this.
5 Q. (By ¥r, Jefferies) B5ir, showing you what I've 5 Q. DPoss it refresh your recollsction ag to any --
6 tvarked as Exhibit 13, is that your aignature? € well, atrike that,
7 A, Yes, ? You'll notica in the e-wail Gesstonme eays, Wa're
g Q. Okay, Tell pe what this fn. 8 going to start reaching out to the subcomtractor to bry and
] A, It's a lien. Unconditional lien waiver -- 9 resoive change orders, et cetera. Doss it refresh your
0 Q. TUp through what date? 10 recollecticm as to discussions yeu wmay have hed with
11 A, -- upon progress payrent. Through May of 2008 is |1l  Cematome zbout some of your change order raquests?
12 vhat it says. 12 A. It doeen't.
13 Q. And did you maks any attespt to iiemiza any 13 M. DREITZER: Crunsel, while we're on the record
14 pending or unrésolved claims or chisnge order requests? 314 on this one, it looks like it references an sttachwent., Do
15 A. It doesn't appear that T cid on this document. 15 we know what -- do we have that or know what it is?
15 0. ¥oulé you hava dame so in any correzponding H MR. JEFFERIES: I don't have it with-me.
17 letter, e-sail, transaltting Exhibit 13 to APCO? 17 MR. DREITZER: Okay.
18 A. Idon't -- Idon'trecall, I -- I could have. iB MR, JEFFERIES: We didn't copy it.
19 {Bxhibit 14 wag marked.) 14 MR, DREITZER: Okay. I just wanted to note that,
20 Q. (By Mr. Jefferies) BSir, ahowing you what I've 20 Q. {By ¥r, Jefferiesl Do you xecall after APOD left
21  marked as Exhibit 14, for ths record, is &n Rugust 12, 2008, |21  that the pemeits -- I dom't know what the right word s --
22 eail from Gezstone to various mibcontractors, Arnd if yow 22  were rescinded or cancelled in APCO's.name for the projset?
23 look & couple of lines fram the bobtem, you'll sse Roy 23 A, Idon't recall amything about that.
24 2itting. Bes that? 24 MR, JEFFERIES: Ilet's do this one.
i A, Oh, yesh. 25
Page 952 Page 93
1 (Exhibit 15 was marked.} 1 Jmowvhy I want to say that, Btrike that,
2 Q.  (By ¥r. Jefferlss} &ir, shwing you what I've 2 Does that refresh your recollsction as to any
3 marked as Behibit 15, which 1711 reprezent to you is the 3 dipeussicas you may have had with Gamstone andfor (AMCO in
4 executad agresssnt beiwesn Gamatone and CAMCO after APCO 4 August 2008 shout contiming on after AMYO?
5 left the project. Do you eae that? 5 A, Does not.
[ A, That'e what -- if that's what yn‘u‘ TEpIERENE. § Q. Okay. If you go to paga 6 of the egreement,
7T I... 7 Exhibit 15, paragraph .02, you'll see'a complated work
8 Q. I wiil represent -- it is -- you can tell on the 8§ reference. Ard the doowrent says, Bat forth on BExhibit E
9 firat paragreph -- Cemstone snd CRMT, It's pigoed on 9 hereto 1z zn update of the statue of the work as of the
10 page 19. 10 effective date, Then if you would, slr, go to Exhibit E.
11 A, Okay. 11 It's found om page 26 of Exhiblt 15.
12 Q. Bave you gesn thim dacument bafore today? 12 A, Wnich building did we decide I was working on?
13 . Kever. 13 0. Well, thit's what T w2s going to ask you, I think
14 Q. Ckay. If you go to the second page, it talks 4 owe -
15 shout third party service providers, and you will note that | 15 MR, JEPERIES: Yesh, Mt . . .
16 there is & list of third party service providers that the 16 Q. By Wr. Jefferiss) I balisve it's B and 9.
17  geméral contractor is to engege to cootimue working ea the 17 A. Okay.
18 prodect in Bxhibit €, 148 0. ¥y question was: Bid you do any work on
19 If you go to page 23 within the e!thit, youtll 19 Bulldings 2, 3, or 77
26 pze a lleting of existing third party sarvica providers, 20 A. There's a potential that I installed some windows
21 And you'll ses Zitting Construction at the bottem, Do you 21 in one of the other buildings, I just don't know right now.
A pes that? 22 Q. Cray. Go to page 27, And, again, I've got & head
23 A Ido 23 ptect on you, iine's highlighted, but if you look wndar
24 Q. Dozs that refreah your recollection as to any 24 Bulldinge B and 9, you'll zxe raferences to drywall.
25 discuszions you may have had with Geeoo {sie] -- I don't 25 B. Chkay.
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Page S5

1 Q. Amd thare's sore percembagen coopletes for the - 1 A, Tnat would bz dryvaller.

2 variows floore iz thoze two buildings, 8 and 3. i O Ghay.

3 A, Chkay. 3 MR. JEFFERIES: Iet's mark this,

4 Q. Contiruing on to the next page, 28, under 4 {Exhibit 16 was rarked.}

5 Building 9, it eays, Corridors, diywail has not started. 5 MR, DRETTZER: Sixteen?

§ First floor corridor lid framing ig 70 percant complets ard 6§ Q. {By ¥r. Jeffeziea) Sir, I carked as Bxhibit 16

7 then the drywall iteslf is shen as being 55 to 70 parcant T what I bslieve ie a payment -~ well, stxike that.

8 cooplete depending upon the bulldieg. ] Why dm't you tell ze vhat Bxhibit 16 is,

9 My quastion to you is: Sikting hara 22 the 9 L. Looks like some sort of accounting report on a

10 corporate designae for 2itting, do you hava amy facts, 10  cople checks that were cut to Zitting for the Manhattan

11 domments, or informaticn to rebub these purportsd 11  West project and then a copy of a check that corresponds.

12 percenteges of cooplstion for the drywall cn Buildings B 12 Q. If you go to the last page, I think I need to

13 and 8% 13 clear up the record, becavse I was adstaken whan I read your

14 A. Idon't, I can't help but notice that it shows 14 eubcontract pricing in thoze pods we went over --

15  framing complete on hoth Buildings 6 and 9 too. 15 A, Bl

16 (. Did you hava - did you do any of the soffits -- 16 Q. -~ %o get to the -- if you look at the top of the

17  framing for the soffita? 17  third psge of Exhibit 16, it shows lurp -- one lup s for

18 A. T don't recall, That could have been done by the |18 PBuilding 8, Puilding 9 &t 1.805 willlon. The total is

19  drywaller, light gauge steel, 1% 3,630,000, Would you agres thatfe how your original phase 1

0 $. Thin how shout the shafts? Did yot do any framing |20 comtract prica was azrived at?

21 for the ghafts? 2% A, T have £o go back in thig contract. Thig mmber

22 A.  That couid have been drywall, light gauge steel. 22 s different than thegs two added together,

23 It typically is. a3 @. It dis, I think I acrewed the record up when I

K13 Q. If I asked you this, I apologize, Eow shout flrst |24 gald that earlier.

25 Floor 1id Freming? Is that swmething you would do? 25 2. T wwld -- I vould have to say that this looks
Page 3¢ Page 57

1 like how the cootract amount was derived. 1 previpusly drawm . . .

2 0.  Okay. ket me rake pure my record is clear, Youxr 2 Q. In which ane?

3 phase 1 pricing wnder the subeantract for Buildings 8 amd 9 3 - A In--

4 totaled $3,610,600 bagad on cne building asch at $1,805,000, | 4 MR. DREITZER: Allen 85.

5 Correct? 5 THE WITHESS: Eighty-five.

6 A Correct. £ MR. JEFFERIES: Okay.

T Q. Al right. 7 0. (By Mr. Jefferies) I guess what threw e -- why

8 A, Previcus to change orders, of course, 8 1s it shewing up in Rxhibit 87 Do you kmew?

9 0. Sure. 4 A, It's just an approved change order log

10 A, Brd then I'm noticing here, Install windows on 2 1 2. Bak --

11 asd 3. So I &id do some work on other buildings, as I had 11 f. It's mot talking sbout paysent status in

12 thought. 12 Exhibit 8.

13 Q. Okay. Which T wented to ask you. Yoeu're getting 13 Q. All right.

14 this check for 533,847, DPoss this resolve the 17,000 that 14 B, So they did actually approve sore change orders

15 you were phovnl 83 owed in Exhibit 87 15 and it's reflected in Exhibit A -- 8 in writing and the rest

16 A. Which page are you referring to? 16 were just verbally approved and in the process of approwval.

17 Q. Pags 2 of Behiblt 8 ehowy -- 17 9. Cray. Eshibit 5. I know you told me that you

18 A. Well, this isn't saying what's owed. If's saying |18 didw't prepare it. Bid you have negotlaticss coacerning

19  what's approved. 19 Réhibit 5 with OO end/er Gezateme?

b5 Q. Put I'm -~ T gusss my point is, theough 20 A. I don't vecall any at this time,

21 mehdbit 16, if I'm reading thin correcely, you were palid x| Q. If you bked recedved verbal divecticma fram Shasn,

22 tha 17108, 22 &d Zitting ever follow up with any type of e-mail

23 A, It appears that's the case. 23 conflimation or -- or latter or fax?

24 Q, Oy, 24 A. I think that theee work corders we've been

25 A, Yeah, it shows it in this draw request it was 25 discuseing is evidence that we did follow up in writing.
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Page 99

1 0. Cray. FPrior to parforming the work, would you t  were the onss that were approved. And the cnes that were
2  have -~ would Zitting have -- strike that, 2 still being disputed were in the little worksheets that

3 would 12 have besn Zitting's coepany prastice to 3 we've been looking at.

4 coafim verbal directions to perform vhat you comsider tobe | 4 MR. JEFFERIES: I'm not going to mark this.

5  extys work prior to the work being perfomed? 5 MR. DRETTZER: ¥hat is ity

& A. Mot always. i 6 MR. JEFFERIES: It's your corplaint for

7 §.  Ckay. Did vou -- did Zitting do that on this 7 forsclosure.

8 project? 8 bR, DEETTZER: Okay.

9 A, Do vhat? 9 MR, JEFFERIES: Exhibit 1.
10 0. Bend a fax, letter, e-mail cenfilmming verbal 19 MR. DREITZER: Mu-lem., You're going after the
11 direction befors you did the work? 11 date it was recorded? I mean, we can stipulate that it was
12 R. ot always. 12 recorded on December 23rd of 2008. So . . .
13 Q. Are you swars of any? 13 MR. JEFFERIES: The Lien? )

14 A, HNone that I can think of right now. 14 MR. DREITZER: Yesh, tha lien. Mechanics lien.
5 Q. Ien't it true, eir, that you filed the lien before |15 Yeah, that's when it vas recordxd
16 you billed APCO for tha retemtion im thoze change orders, 16 0. (By ¥r. Jefferies) Given that stipulaticn, would
17  Allen Exhibits 85 and 887 17 you agree that you recordsd the lien bafore you billed
18 h. I don't recall the date of the lien. 18 retemticn in changa orders to A¥D in a pay appiication?
19 0. Did you ever provida APCO with actual inveices for |19 A. There may have been a previcus pay application
20  the materlals you uged for claimed extra work? 20 sent to them previcus to this one. I don't kmow, but that
2 A. T don't recall. I don't recall being asked for 21 certainly is previcus to the date that's on these two pay
22 them. 22 applications. The date on these is Jamary 30th, 2009.
23 Q. Eow did vou trask disputed change order requests 23 Q. Wiy would you bave done Rllen Bvhibits 85
24 in your accombing system? 24 and 86 -- i.a., those pay applications -- on Jénwary 39,
25 A The only ones that I put in my accounting system 25 2009, if you hed previously billed thoze?
Fage 100 Page 101

1 A, Maybe ap a reminder that we still reed it paid. 1 A. I dm't recali.

2 MR, DREITZER: Did you want to see the mechanics 2 Q. Ever?

3 lien? Wauld that help you at all? 3 A, I don't recall ever doing it.

4 THE WITHESS: MNo. 4 0. Exhibit 16 reflects a jolnt check from funds

5 MR. DREITZER: Okay. dJust vant to make sure, % control to Zitting and APCO. Correct?

é Q. (By ¥z. Jefferies) Do you imow if ARCO evex 6 A, Correct.

7 zecelved final paysent frmm bhe omar? 7 0. How Hd Zitting learn that CAXD was going to ke
8 A, I don't know. 8 acting a8 a replacenent combracter for APODY

8 ¢ Are you aware of when APCO laob recaived a payzent | 9 L. T don't recall,
10 fros Gemstone? 16 0. Do you koow if there waa ever a certificate of
1 A, I'mnot. 11 occupaney for Budlding 87
12 0. In locking at tha peperwork that I parked as 12 A, I didn't -- I do not koow,
11  Bhibit 16, does that confimm for you that that project used [23 0. Do you know if there wad ever a certificats of
14 comatruction funds control? 14 ecoupaney for Building 97
15 B It does. 15 . I donot kmow,
15 Q. Azd ye've femiliar -- gensrally faslllar with 16 Q. Do you know if thogs buildings were ever cosplsted
17  that procesa? 17 to the point where they could have heen beneficially used
18 A, Yes. 18 end ocoupied?
19 Q. And given the mechanics of those systexs, APCO, 22 |19 B, They're being lived in right now, Is that what
20 tha geeral contrzctor, wuld not have recsived youx 26 you're asking?
21 yetentien wmtdil final ocepletion of the project. Coxzset? b1l Q. Fo.
22 A I don't kmew their arvangement with the owper in a2 4. I'mswe they got a C of 0 in order to do that,
23 regards to retention. 23 0. Did you éo zny work e the project after Gecatene
L 0. Ohay. Did you reviey the prire contract hetween 24 lost the project and it w2s sold?
25 Gomstome and ARCO? 25 A He
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Page 103

1 Q. Are you zvare of Buildings B and 9 ever being 1 perfomeed is belng roted on & dailly report aud/or being

2 coeoleted in 20087 2 tracked for coxpenzatlon?

3 A, They were not, 3 A. We typically don't ubilize that plece of the form.
i Q. Did ymuer field crews prepara daily reports? § We iypically utilize an external document.

5 a. Idom'trecall - I -- onthis joh, if they didor | § Q. Did you assexble the change ordar -~ I dom't oo
€ not. § what to call thezs. They're not chapge order requaste.

7 Q. Vould it have been Titting's standavd prectice and | 7 They've oot field diyectives. The bids or quote

8 provedara for its fisld crews andfor project superintendents | 8  dealgraticns that are included in Exhibit 5, did you do the
9 ' or project manager to prepare dally reponts for & project 9 quantification for those items?

10 1ike this ene? 10 A, That was typically done by Rov on this job,

11 A. Typically we do. i1 $, Did you do any of thes?

12 D, That's a yes? 12 A. I don't believe so.

13 A, Yes. 13 Q. If ¥a. Allen teatified that every pay applicatien
1! 0. I'mgoiny to represent to you that, in the 14 that wag submitted by Zitting during the course of
15  documants that have bsen producsd in this case, there are 15 construction -- and by "course of construction,® I mean whon
16  omly Zitting dally reports between Jemuary and April 2008. 16 AP0 vas cn the project into Awguat of (08 -- was actually
17 Can you explain why thare would be gaps and the lack of 17  received from Zitting via e-vail, do you have &ny ressam to
18 daily reporta? 18 dispute thar?

19 A. I camnot, 18 A. Mo, this icb was happening kind of in that whole
20 Q. You would agred that your daily reports have a 20 e-mail/fax tramsition. So we did some of each.
21  spot for extra work that's being either directed andfor 21 Q. You eay you did acme of sach, Sema projacts wers
22 tragked. Correct? 22 fax; Eome were e-mail?
23 k. Yes. 23 A Some people in the office were faxing. Sone
24 Q. 2s ths company designes, huve you peem amy of the |24 people ware e-ratling. Some custerers wanted to receive
25 gitting daily reports vhere that extra work that is beding 25  them via fax or via e-mail.

Page 104 Page 105

1 Q. If Iwere to represent to you that the Zitbing 1 throush this -- Mos. 22, 23, 24, and 45 mre the changa

2 records produced to us in this caca show that Zitting ? ordérg you did for CARD, Right?

3 actually pecformed oves §200,000 in work after APCO left the | 3 A. I wouldn't say that I did then for CAKC0, I'd say
§ project, would you kave amy reacon to dispute that? 4 1 did them while CAMCO was cn-gite,

5 A, I wuld have to add up the charge orders that -- S Q. Fair ensugh, Those spprocimate 28 grand?

6 that wa identified as CAYD change orders to quantify that 6 A. Yeah, vhich ig a lot less than the mumber you're
7 maber. I thought it was less then that. 7 trying to quantify here.

] 0. &sd you're referring to the rem-AR itexs fn 8 Q. 8o back to my question, Do you have any reason to
9 - Exhibit 5? . 5  dispute that Zitting did over $200,000 in work after ARDD
10 A. I believe it was Exhibit 5. Scattered, it locks 1 left the project?

11 like. Thank you, Okay. There's sove back here that 1 . I den't believe we did.
12 actually say CAMCD on them, I thought. 12 Q. Did Zitting ever pamch list phase 1, Buildings 8
13 0. Well, I wmay have misled you. I think you're 13 and 97

14 raferring to -- Behiblt 3 has (M0, 14 A, Yes.

15 A Okay. That's -- 15 0. ‘mlda't it be true, sir, thet -- well, strike

i 0. let me atrike tha questica. 16  that.

17 A. Trat's the only place that I've seen it. 17 MR. JEFFERIES: Yoy don't we go off the record and
18 ¢. Look at Evhibit 3, iF you would. You're killing 18 let's take a quick brest and I think I'n close to done,

1% me, Szalls. Eere, 19 MR, DREITZER: Okay.
20 A, Igotit, mn. 20 (Pause in procesdings.}
21 MR. DREITZER: "Exhibit 3, Comsel? A Q. ({By Hr. Jefferies) 8ix, I'm goirg to show you

22 MR. JEFFERIES: Yeah. 22 Eyhibit 1%,

23 0. By Mr. Jefferies) Ard let me ask you & questien. |23 A, Okay.

2¢  That's usually how this procseds hést, ingtead of z just 24 Q. knd ms of the large chenga orders that Zitting
25 talkirg, In losking at Exhibit 3 -- it lecks ldke we went 25  pubmbtted wes 2 chonge order regerding the differences
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1 batween the bid sst and -- bid et and the pexwanent sst, I 1  enclesing the ovmer's review of Change Ocder 11, Do you

2 believe. That's your pogltlen, Right? It*s the largest 2 mee -- at the bottcm of pege --

3 change order, 3 A, Yes.

4 A, I'dhave to -- which exhibit are vou referring to? | 4 Q. -- 3 of the exhibit? And if you leok at the

H . W could & it wany. %W could do it on 5 wrdteun, you can ses tha mwmer and APCD are rejseting it

6 Exhibit 3 if yeu wanted, § becausa there's no breskont of enst. I won't resd ail that
7 K. Sesms to be the only one -- here we go. 7 on the record for tiee's eake, And they -- Gewco canflms
8 MR. DREITZER: Are you talking about Ttem 157 8 the structural portics la 8,056 and consists of header and
] MR, JEFFERIES: Yeah. 9 boan revisions to after 5/25/07 set, 8o if they're guing to
10 B, (By ¥r. Jefferies} And you recall sesing that 10 double that for the two bulldings, that's where you gat the
11 Gematone approved, like, 416,000 for that? 11 16,0007

12 A, Idon't recall seeing that. 12 A. - Right,

13 0. It was on Bxhiblt 5. 8ee that refarence to 13 Q. Do you get that?

14 16,0007 14 A. Yeah, I get that.

15 A, Okay. 15 @, Okay. So my questiom is: Prom and efter the

i Q. By question to yu ig: After Zitbing was adviged |16  point that you got this rejectiom, did Zitting evar respemd
17 thar that ebange order was rejected, did Zitting ever 17  Dback to AP0 saying, The balsace of OOR 11 is justified

1% resposdd back and support the balance of that change order? 18 Dbecause of X, ¥, or 7?7

19 A. Weli, the whole change order’s still listad as 19 A. T don't have anything in front of me that saye
20 185,000, It's just only -- only 16,000 is being allocated 20 that we did, and T don't recall anything
21  to Gemstone in this -- in Exhibit %, The rest is being 21 Q. (Okay. I'mgoing to show you -- I dow't pean this
22 allocated to ARCO. 22  to zomd unrezscmable, as it's going to inltislly. T have
23 Q. Okay. Go to -- do you have Exhdbit 11?7 23 your job cost, Bates labal ZBCTI231 --
24 A, Yes. Okay. 24 MR, JEFFERIES: Ts it ccmgecutive?
25 Q. This is the tramsnittal from A®DO back to Zittimg, |25 M5, LWl: VYeah.

Page 108 Page 109

1 Q.  (By Mr. Jefferies) -- through 1733. And my 1 MR, JEFFERIES: Chay.

2 question to you is: Anywhere in your job cost for the 2 MR, DREITZER: Just a couple.

3 project do you track time or materials for tha disputed 3

4 changs order request ab issus? 4 EDRNTMATION

5 A, Mo 5 BY M§, DREITZER:

6 Q. Do you want to lcok at it befora -- 3 Q. FBexlier on in the deposition, comeel showed you
7 B, Mo, we don't, 7 dotumenty with regard to the changs in the lator rate. Is
8 MR. CEFFERIES: Ckay. A1l right. B8ir, I think 8 it your recollestion that the lshor rate was, in fact,

9 that's a3l the questions I have. I will ask that you read § changad or ara you Just relying on the dommenta that wera
10 and sign. 10 put in fromt of you?
1 MR, DREITZER: That’s fine. 1 A, I'mjost relying on the doouments that ave put in
12 MR. JEFFERIES: So she will get -~ you've been 12 fromt of me.

13 through this before. 13 Q. 5o ip it possible that thera was history either
14 Q. {By Mx. Jefferisa) She'll get the dxaft to your 14  bafora those documénts or after it vhich charges the

18 counesl, 15 contours of what was sqveed o, a8 far a3 the labor rate ig
16 A, Okay. 16  comearned?

17 Q.  And T ask thab you read and sign it apd pake any 17 A, Yeah, sbsolutely. And a lot of -- unfortunately,
18 changes you dees necesgary or proper. Usdaratand fhat at 18 a lat of our commmnication on change orders on this jcb was
13 trial I'1l be able to comsent co any changes you might make, |19  verbal, hecause we cowldn’t get Shawn to do his job and mut
20 A, Okay. 20 it in writing. )

71 MR. JEFFERIES: Ckay. 21 Q. Rignt. Okay. And then 1f you go hack to

22 MR. DREITZER: Just have a few questions, Very 22 Bxhibit 3, which ia right in freat of you, with regaed to
21 briefly. 23 TItems 22, 23, 24, 25, thoas have daten in the date colwm of
24 MR. JEFFERIES: You do or don't? 24 10/9/08 and 10/30/00. What dooa the date refer to o this
il MR, DREITZER: I do. 25 dommemt?

0267




Page 110
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i 4. That would be the date that I wadd -- I telieve 1 MS. IV: What's the date of that? Sorry.
2 that's the date that the actual change request was entered 2 Q. {By ¥x, Dreitzar) Yep, that’s the ooe.
3 into cur system. 3 A Okay.
§ Q. Oray. But that is not the date -- ig that tha 4 Q. Ihen if you go to paga 26 --
5 data the work was perforxsdy 5 A, Okay.
5 L Ho. 1 Q. - -- where it talks shout previcusiy ccepleted
7 Q. Okay. So do you dmow what kind of leg time thara 7 work --
8 is between when the work is parfomsed and when the date the 8 A Yes,
9 chenge order is mibmitted or could -- doss that vary? 9 Q. -- we -~ & you know how this vaz compiledy
10 A, It could bo months and months, because we were 10 A, I asswie that -- .
11 trying to wait for Shawn to approve them in writing before 11 Q. Do you have any Jmowledge how this was -
12 we put them in o system. 12 A, Idom't,
11 0. Dkay. 13 9. Iz it possible that as of Auquet 25th, 2008, that
14 A, But when we got to the point where we realized he |14 this ~- the Informatien in Exhibit B might be incorreat?
15 wasn't going to do that, then ve just put them in the system |15 A. That's possible,
16 and billed for them. i Q. Ckay. Xed -- bub you were never consulted as far
17 Q. 50 just because ltem -- counsal before talked to 37  as what your percentages ware --
18 you in terms of change orders that were the respeosibility 18 A, Mot that I recall,
18 of APCO and change orderg that -- what they claip were the 19 MR. DREITZER: Okay, I have no more questions.
20 reapomaibility of (A0, And so vhat I'm wondering is: Is | 20 MR, JFFFERIES: I've got one follow-up. I'm going
21 4t possible that the (AMO0 ¢hange orders he was discusaing 21 tooshow ym - thare's ., .
72 with you could refarenne work that was dome whils APCO was 22 {Exhibit 17 was marked.)
23 still the ganaral em the project? n MR. DRRITZER: 1Is this 19?
4 . Yes. 24 {&n off-the-reeord disrussicn was had.}
25 Q. Okay. Then if you go to Exhibit 15, please -- 3B 4
Page 112 bPage 113
1 EXAMINATION 1 {Exhibit 18 vas marked.}
2 BY MR, JEFFERIES: 2 ¥R, DREITZ2ER: This will be 187
3 Q. Sir, showing you what's been marksd as Bdhibit 17, 3 MR, JEFFERIES: Yeah.
4 I thirk, Take a minute asd look at that. 4 Q. (By ¥, Jefferias) Take a mimute, sir, and reviev
5 MR. DREITZER: And, again, I voiced the same 5 Exhibit 18,
§ concern before about this being an wnBates-stamped document. 6 A. Okay.
7 Hotwithstanding that, it appsars to be involved Mr. Zitting. 7 Q.  You'll note that AP0 i3 rejecting the $50,
§ THE WITHESS: Okay. §  heoaume, at least in AP00‘s position or mind, the 550 didn't
9 Q. {By Mz, Jefferies) Okay. Are you -~ in light of % cosply with the contraet. Right?
10 Bhdbit 17, are you sterding behind yoor $30 hourly rats 10 A.  That'c what it appears as, ves.
11 that you quoredy ol Q. Ckay, 8o it vas actually Foy who sxplained how
12 A, It appears that he gave thes a one-week time frame |12 the $50 was calewlated and then proposad the §30. Right?
13 to pay them -- to pay -- pay the $30 rate, Ard ohwicusly 13 R, Yes.
14 that didn't kappen. S0 . . . 34 Q. There's no -- girika that.
15 Q. Teat's why T asked you the questien the vay I ddd. |15 I3 it your testimcmy that ths 450 is supported by
1§ Ara you honoring the $30 &3 you sl here today? 16 the contract or ths 5303
17 A, In ligit of this new exhibit that I'm sesing, it 17 ¥R, DRETTZER: Objection. Cslls for a legal
18 looks like it had a one-week offer which expired, so mo. 18 conclusion.
15 Q. Bo you undarstocd that AMYD rejected the changa 19 THE WITNESS: I don't kelieve the contract
20 oxdars becewse it rejected the $50 per hour that was 20 called -- calls for either dollar ammmt, doss it?
21 claizad. Right? b Q. {5y Mr. Jefferies) Well, you'll see down baloy
22 A. I don't believe that I've seen that. Does it 22 vhera M. Lymn is quoting the cootract or parephrasing the
23 state that in the -- in -- in the exhibit we were just 2} contract, stating that it calls for actval costs -- aptual
24 locking at? 24 cost plus 10 parcent zavkup plus your Yabor burdem, Do you
25 25 ges that?
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Page 11%

1 A. Yeah, I see that. 1 and ansvered. Sp if there's, vou kmew, scme other factual
2 Q. Oksy.’ 2 question, let's do it, but I dom't -- there's no reason to
3 A, 8o you're indicating that Roy éidn't have the 3 neqotiate this while we have & cowrt yeporter.

4 right to give thea a me-vesk time line to -~ to pay thew? 4 MR. JEFFERIES: I'm mot negotiating and I haven't
5 Q. %o, I'm nof gatting there yét. As ihe coopany 5 asked that gquestion that way befors.

6 deaignes today -- snd we can pudl out Bxhibit 1 if we need ] Q. (By Hr. Jefferies) So go ahaad.

Y to -- doses tha contrast support the §50 or the §307 7 B, Right now, the way that our claim stands, it

8 MR. DREITZER: Objection, Calls for a legal 8§ appears that we're charging the $50 rate on all of the

9 conclusion. 9 change orders --

19 THE WITHESS: I don't know if T have the expertise |10 Q. Okay.

il to tell you the answer to that. il A, -- Lhat are --

12 Q. |By Mr. Jefferies} Yes, you do, 12 Q. Aftar --

13 Okay, Whather you agresd with AFCO or notb, thay 13 A, -- outstanding.

14 rejectad the change orders based on ths lshor mte. Right? |J4 0. -~ the cue wesk ewmired, did you remimit any of
15 R, That's what it appears. 15 yeur change order Tequests?
16 0. Ohay, So you mubmdtted the $30. Asd ig it your 16 A, I don't reeall.

17  testimomy today that -- $30 per hour you'se not honoring 17 MR. JEFFERIES: Okay. I have nothing.

18  basavsa it explyed? i8 MAR. DREITEER: Just a follow-up.

13 A, That's what Roy's e-nail hexe states. 18
20 9. Clay. 20 EXFMINATICH

I A, That's what I'm testifying. 21 BY MR, DREITZER:
22 Q. But as the company rep aitting heve teday, are you |22 0. So Buhibit 18, the gecond axhibit that counzel
23 - going to chargs $50 oxr §30? 23 just talked ghout with you, that references a quly 30, 2008,
24 MR, DREITZER: Cownsel, I'mnot going to have him |24 e-mail. Did you pee that?

25 negotiate the case on the record. I mean, it's besn asked 25 A, Yes,

Page 116 Page 117

1 Q. You locked at that before. Okay. HNow, reading i CERTIFICRIE OF DEPRENT

2 up, Rendy Mickerl is telling Boy and Lisa that -- you mew, 2

3 bow the -- how the labor cost vas suppossd to be calodated | 3 PEE LW CHPHGE FEASTH

4 on the project. hod than 1£ you go to 17, 17 appeava tobe |

5 later on in time whers it's o -~ it references m e-mail 6

§  from Angust Bth, 2008, ad that ds Poy attaching the "

7  eoditicom that they will -- you will mily sgree to tha g

§  raduced per-lshor-hour rate if payment la rods within 2 3

9 week, Is that right? 1
10 A, Yes, E

11 Q. 8o after this wag commmicated to APCG, did you 13

12 hear enythlrg back from AN basieally ssying, to the effect | g4 o & % 4

13 of, We'rs oot playing gases heva, Your contrast dossn't 15 1, SAMFEL ZITTING, Deponent

14  call for thie and we wsat the $30 rate? herein, do Yershy certify and declare under

15 A T den't think they ever did. 16  penalty of parjury the within and foregoing

16 MR, DREITZER: COkay. I have nothing further. - E;Z;E;r?:;o;;; be ny dipgﬂi:c]lnd;nhzi aggc‘u;

. ) corrected, & ; ix

1 M. EEF?!:RIES We'ze done. signature to m::l deposition, wnder penaliy of }:egury.
18 (The procesdings concluded at 2:05 p.m.} I

18 -ola- 19

20 Sm4EL ZITTNS, beponent

71 20

P 21

3 z

23
4 24
5 25
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STRIE OF RRVRGR
}osE:
COINTY OF (128K )
CERTIFIXIE OF REPORTER

1, vanessa Lopez, a duly comaissioned asd licensed
court veporter, Clark Comty, State of Nevada, do hereby
certify: That I reported the taking of the deposition of
SHMUSY, 2ITTRE, conmencing on Priday, October 27, 2017, at
tha heor of 8:00 &.m.;

That the witness was, by we, duly sworm to testify
to the truth and that I thereafter transeribsd my said
shorthand notes into typesriting, and that the typewritten
transcript of said deposition is a complete, true, and
acaurate transeription of said shorthand notes;

I further certify that I am not a relative or
emplayes of any of the parties involved in said action, nor
a relabive or employee of an attomey involved in said
action, nor a person financially interested in said acbion;

That the reading and signing of the trenscript was
requested.

1M WITHESS WHEREOR, 1 have hereunto set my hand in
my office in the Comty of Clark, State of Nevada, this 30th

day of Getcbar, 2017,
Ao

VANESSA 1OPEZ, (TR NO. S02
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ELECTRONICALLY SERVED

114712017 5:32 PM

Marquis Aurbach Coffing
Jack Chen Min Juan, Esq.
Nevada Bar No. 6367
Cody S. Mounteer, Esq.
Nevada Bar No. 11220
10001 Park Run Drive

Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
Jjuan@maclaw.com
cmounteer@maclaw.com

-and-

Spencer Fane, LLP

John H. Mowbray, Esq.
Nevada Bar No. 1140

John Randall Jefferies, Esq.
Nevada Bar No. 3512

Mary E. Bacon, Esq.

Nevada Bar No. 12686

300 S. Fourth Street, Suite 700
Las Vegas, NV 89101
IMowbray@spencerfane.com
Riefferies@spencerfane.com
MBacon@spencerfane.com

Attorneys for APCO Construction, Inc.

DISTRICT COURT

CLARK COUNTY, NEVADA

APCO CONSTRUCTION, a Nevada
corporation,

Plaintiff,

V8.

GEMSTONE DEVELOPMENT WEST INC,,
A Nevada corporation,

Defendant.

AND ALL RELATED MATTERS

Case No.:
Dept., No.:

AS571228
X1

Consolidated with:

A574351; A574792; A577623; A583289;
A587168; A580889; A584730; A589195;
A595552; A597089; A592826; A5B967T;
A596924; A584960, A608717; A608718; and
A590319

APCO CONSTRUCTION’S SUPPLEMENTAL ANSWERS TO ZITTING BROTHERS
CONSTRUCTION INC.’S FIRST REQUEST FOR INTERROGATORIES

Page 1 of 53
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In accordance with NRCP 33, and following additional discovery, APCO Construction
(hereinafter referred to as “APCO” or “Plaintiff”), by and through its attorneys, Marquis
Aurbach Coffing, and Spencer Fane, LLP, hereby supplement its answer to Zitting Brothers
Construction, Inc.’s (hereinafter referred to as “Defendant” or “Zitting Brothers™) Request for
Interrogatories as follows: (Supplements appear in bold type) -

GENERAL RESPONSES AND OBJECTIONS

1. Plaintiff objects to Defendant’s First Set of Interrogatories to the extent that they
attempt to impose burdens greater than those imposed by Rules 26 and 33 of the Nevada Rules |
of Civil Procedure and/or to the extent they infringe upon the attorney-client privilege and/or the 3
attorney work-product doctrine. |

2. Answers will be made on the basis of information and writings available to and
located by the Plaintiff upon reasonable investigation of its records. There may be other and
further information respecting the Interropatories propounded by Defendant of which the
Plaintiff, despite its reasonable investigation and inquiry, are presently unaware. Thus, the |
Plaintiff reserves the right to modify or enlarge any answer with such pertinent additional ;
information as it may subsequently discover.

3 Many of the Interrogatories set forth herein are extremely, indeed unreasonably,
broad; therefore, responding to all generally requested information and the production of all
possible documents responsive to the Interrogatory would be an unreasonable burden upon the
Plaintiff. Likewise, many of the Interrogatories are compound, cumulative, vague, ambiguous,
lack proper foundation and/or seek information that is protected by the attorney-client privilege
and/or attorney-work product doctrine or other privileges or exemptions.

4., The Plaintiff objects to these Interrogatories to the extent that they impose upon
the Plaintiff greater duties than are contemplated under the Nevada Rules of Civil Procedure.

5. No incidental or implied admissions will be made nor shall be construed by the
answers. The fact that the Plaintiff may respond or object to any Interrogatory, or any part
thereof, shall not be deemed an admission that the Plaintiff accepts or admit the existence of any

fact set forth therein or assumed by such Interrogatory, or that such answer constitutes

Page 2 of 53 '
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admissible evidence. The fact that the Plaintiff responds to part of any Interrogatory is not to be
deemed a waiver by the Plaintiff of its objections, including privilege, to any other part of such
an Interrogatory.

6. Each Response to the Interrogatories will be subject to all objections as to the
competence, relevance, materiality, propriety and admissibility, and to any and all other
objections on any ground which would require the exclusion from evidence of any statement
herein as if any such statements were made by a witness present and testifying at a hearing or
trial in this matter, all- of which objections and grounds are expressly reserved and may by
interposed at such hearings and trial as necessary.

7. The Plaintiff hereby adopts, by reference, the above General Objections and
incorporate each such objection as if it were fully set forth in each of the responses below.

8. Pursuant to Nevada law the Plaintiff reserves the right to amend/supplement its
answers herein as additional information becomes known to the Plaintiff through the discovery
process, including expert witness reports/opinions.

g, Further, the Plaintiffs specifically reserve the right to amend/supplement their
Responses herein as additional information becomes known to them through the discovery
process, including but not limited to, expert witness reports/opinions. Hence, no answer should
be construed to contain all responsive documents available to the Parties that could be utilized at
trial, or the current absence of a document should not be construed as any form of admission or
fodder for a motion to dismiss or for summary judgment. Last, as additional information
becomes available to the Parties, the nature and meaning of various documents previously
disclosed by Plaintiffs may further become responsive to any given Interrogatory, and as such,
the Plaintiffs reserves the right to arﬁend their answers accordingly.

ANSWER TO INTERROGATORIES

INTERROGATORY NO. 1:
Identify and state with specificity the facts that you intend to rely upon to refute each

cause of action in Zitting Brothers® Complaint.

Page 3 of 53
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ANSWER TO INTERROGATORY NO. 1:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
vague, ambiguous, overly broad, unduly burdensome and oppressive because it seeks to force
APCO to “Identify and state with specificity the facts that you intend to rely upon to refute each
cause of action -in Zitting Brothers’ Complaint.” Broad ranging interrogatories are improper
when they essentially subsume every fact in the case or every person having knowledge. See

Hiskett v. Wal-Mart Stores, Inc., 180 F.R.D. 403, 404 (D. Kan. 1998). (“Interrogatories should

not require the answering party to provide a narrative account of its case.”). Parties can hardly
know when they have identified “all” facts, persons, and documents with respect to anything -
particularly before the close of discovery. “How can the court make enforceable orders with
reference to ‘all’ of anything?” Often, the relevance of a particular fact to a particular issue is not
known until clarified and put into context by testimony at deposition or trial. Such a question
places the responding party in an impossible position. See id.; Safeco of Am. V. Rawstron, 181
F.R.D. 441, 447048 (C.D. Cal. 1998)(finding unreasonable an interrogatory calling for all facts

supporting denial of a request for admission); Lawrence v. First Kan Bank & Trust Co., 169

ER.D. 657, 660-63 {D. Kan. 1996)(same); Hilt v. SFC, Inc., 170 F.R.D. 182, 186-87 (D. Kan.

1997)(finding unduly burdensome an interrogatory seeking to require plaintiff té state ‘each and
every fact’ supporting allegations of a complaint). APCO further objects on the grounds that to
answer this Interrogatory would result in annoyance, embarrassment, or oppression to APCO in
that the question is overly broad, vague, ambiguous, indefinite as to time and without reasonable
limitation in its scope. APCO further objects on the basis that the question is oppressive,
harassing and burdensome; the information sought seeks APCO’s counsel’s legal analysis and
theories regarding laws, ordinances, safety orders, etc., which are equally available to Zitting
Brothers; the question also invades the attorney’s work product privilege. APCO further objects
on the basis that the question calls for information which is available to all parties equally, and is
therefore oppressive and burdensome to APCO. APCO further objects on the basis that the
question seeks information which is protected from disclosure by the attomey’s work product

privilege. APCO further objects on the basis that the question seeks to invade APCO’s counsel’s
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work product privilege in that it calls for him fo provide an analysis of written data. APCO
further objects on the basis that the question secks to ascertain all facts and other data which
APCO intends to offer at trial and, as such, is violative of the attorney work product privilege.
APCO objects on the basis that the attorney-client privilege protects disclosure of the
information sought. APCO further objects to this Interrogatory on the grounds that it calls for
legal conclusions, and that the contract documents at issue speak for themselves.

Subject to and without waiving any objections, APCO responds as follows: Gemstone
Development West, Inc. (“Gemstone™) has asserted various complaints about the quality of the
work performed by APCO and its subcontractors. As of this time, Gemstone has not identified
specific issucs that Gemstone has with APCOQ’s or its subcontractor’s work, including that of
Zitting Brothers. However, as é result of Gemstone's assertions that there are issues with the
quality of the work performed on the Project, Gemstone has failed to pay APCO for the work
that APCO performed including the work that was performed by Zitting Brothers. Pursuant to
the terms of the Subcontract Agreement, any payments to Zitting Brothers were specifically
conditioned upon APCO’s actual receipt of payment from Gemstone for Zitting Brothers® work.
Moreover, the Subcontract specifically provided that Zitting Brothers was assuming the same
risk that Gemstone may become insolvent and not be paid for its work as APCO assumed in
entering into prime contract with Gemstone. Zitting Brothers further agreed that APCO had no
obligation to pay Zitting Brothers for any work performed by Zitting Brothers until or unless
APCO had actually been paid for such work by Gemstone. To date, APCO has paid Zitting
Brothers all amounts that the Owner refeased and paid APCO for Zitting’s work. In fact,
due to non- payment, APCO exercised its rights pursuant to NRS Chapter 624 and terminated the
prime contract with Gemstone andfurther tenminated-the-Subeontraci—with-Zitting-Brothers,
After APCO ceased work on the Project, Zitting Brothers may have negotiated with Camco
Pacific Construction Company (“Camco™), the replacement general contractor, and/or Gemstone
and may have entered into a ratification agreement, wherein APCO was replaced as the general
contractor under the Subcontract and Camco and/or Gemstone became liable for any monies due

Zitting Brothers on the Project.
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In further clarification of the above, but not specifically limited to the following, it
has been determined through additional discovery, and specificaily, but not limited to the
deposition of Zitting’s NRCP 30(b)(6) witness, that Zitting js seeking damages for its

retention and various change orders that Zitting purports are owed by APCO despite

Zitting having continued te conduct over $200,000 in work for Cameo following the

assignment of the project to Camco.!

Project documentation confirms that Zitting’s
retention was rolled over to into Cameco’s scope and billing as it was always a Project
Owner obligation. Zitting is not entitled to any further change orders that were not
approved by APCO or the Owner of the Project, were late in submission, were for work |
not completed, were for work conducted after APCO left the Project, and/or which was
con&ucted with no written authorization, field change directives, or change orders, as
required by the Subcontract. Moreover, with each lien release, Zitting failed to comply
with the Subcontract and did not identify or reserve its claims for disputed and
unackunowledged purported change orders, as each payment was made by APCO. It has
further been determined that Zitting’s change orders were properly rejected due to lack of
backup information being provide to support the entitlement to the requested amounts.
Not only did Zitting not provide the proper support, it failed to resubmit change order
requests after rejection. Zitting’s own NRCP 30(B)(6) witness admitted during deposition
that the subcontract provisions were not complied with, e.g., but not limited to, the

conditions precedent detailed in various subsections (3.1 — 3.10) of section 3 entitled

“Contract Price and Payments” of the subcontract between APCO and Zitting. With

specific regard to retention, which APCO never held or received, Zitting admittedly failed :
to satisfy the preconditions to release of retention specified in paragraph 3.8 of the
subcontract. Specifically, clause 3.8(a) states in pertinent part:

The 10 percent withheld retention shall be payable to Subcentractor upon,

and only upon the occurrence of all the following events, each of which is i

condition precedent to Subcontractor’s right to receive final payment
hereunder and payment of such retention: (a) Completion of the entire

! See generally the deposition of Zitting’s NRCP 30(b)(6) witness taken on October 27, 2017.
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projeet Building described in the Contract Documents; (b) The approval and

final acceptance of the prejeet Building Work by Owner; (c) Receipt of final

payment by Contractor from Owner; (d) Delivery to Contracter from

Subcontractor all as-built drawings for its scope of work and other close out

documents; (¢) Delivery to Contractor from Subcontractor a Release and

Waiver of Claims from all Subeontractor’s laborers, material and equipment

suppliers, and subcontractors providing labor, materials or services to the

Project {Forms Attached). . . (F) Building is considered complete as soon as

drywall is completed.

APCO has no record of receiving any billing from Zitting for the retention or disputed
change orders. Zitting also is not entitled to payment for disputed changes, hecause such
payments are not due under the Change Order payment schedule. There is also no factual
scenario where APCO could have been enriched, as it never received any value for
Zitting’s purported retention and change orders. Further, Zitting admitted during
deposition that it has no knewledge as to whether it followed up on any request for
payment short of filing the lien against the Property. Moreover, due to Zitting’s direct
assertions at deposition, and as determined throughout discovery, it has also been
discovered that Zitting has written off some, if not all, of the damages it currently asserts it
is purportedly owed by APCO?,

Discovery is ongoing; APCO reserves the right to supplement or amend its response to
this Interrogatory as investigation, discovery, disclosure and analysis continues.
INTERROGATORY NO. 2:

State the procedure by which you and/or Gemstone Development West, Inc.

(“Gemstone™) paid Zitting Brothers for its work, material, and/or equipment fumished at the

Project.

2 Gee generally the deposition of Zitting’s NRCP 30(b)(6) witness taken on October 27, 2017; See
gencrally the deposition of APCO 30(b)(6) witness taken on June 5, 2017, more specific, but not
fimited to, see pgs. 10, 20, 22-26, 29-30, 3641, and 90-92; See generally APCO 30(b)}(6) witness
taken on July 18, 2017, more specific, but not limited to, pgs. 106, 113, 117121, 123-217, 133, 135~
140, 142-147, 149--153, 165-168, 171-172, 179-184, 186-189, and 191-193; See also APCO’s Motion
ta Dismiss or For Summary Judgment on Lien Claimants’ NRS CH 108 Claims for Foreclosure on
Mechanic’s lien filed June 26, 2017; See also APCO’s Answer to Zitting’s Complaint, specifically,
but not limited to, APCO’s affirmative defenses asserted therein; APCQ’s prior 10th and 11th
Supplemental Discourse of Witnesses and Documents, and Zitting’s Notice of Deposition to APCO’s
NRCP 30(b)(6) Witness. :

Page 7 of 53
MAC:05E61-019 1238507 _§ 1172017 5:25 PM

0278




Las Vegas, Nevada 89145
{702) 382-0711 FAX. (702)382-3816

MARQUIS AURBACH COFFING
10001 Park Run Drive

b

= < =) L ¥ S -V W |

10
1
12
13
14
15
16
17
18
19
20

21

22
23
24
25
26
27
28

ANSWER TO INTERROGATORY NO. 2;

APCO paid Zitting Brothers pursuant to the terms of the Subcontract. More specifically,
see Section 3 of the Subcontract. Basically the procedure for payment was as follows: Pursuant
to the terms of the Subcontract, Zitting Brothers submitted to APCO its monthly billing, no later
than the 25th of each month, showing quantities of subcontract work that has been satisfactorily
completed in the preceding month, as well as backup material. In the event that Zitting Brothers
failed to timely submit its monthly billing with the necessary backup material that resulted in that
monthly payment application being rolled over to the following month. In turn, APCO submitted
its Application for Payment, which included the subcontractor’s monthly billing and backup
documentation to Gemstone for payment. Upon actual receipt of payment by APCO from
Gemstone, APCO then paid the amount that APCO received for Zitting Brothers work to Zitting
Brothers as required under the Subceontract. Discovery is ongoing. APCO reserves the right to
supplement or amend its response to this Interrogatory as investigation, discovery, disclosure and
analysis continues. (See also further clarification supplement to APCO’s Answer to
Interrogatory 1).

INTERROGATORY NO. 3:

State the amount of any payments you or Gemstone made to Zitting Brothers, the date
and manner in which each payment was made, and at what stage of completion the Project was
in at the time of each payment.

ANSWER TO INTERROGATORY NO. 3:

To date, APCO has paid Zitting Brothers the sum of $3,282,848.55. More specifically,
APCO paid Zitting Brothers as follows: See Exhibit 1 attached hereto for the breakdown. See |
also documents identified by Bate Stamp No. APC000044563 through APC000044784, which
APCO deposited into a depository established by APCO for this litigation matter with Litigation
Services located at 3770 Howard Hughes Plwy, Ste 300, Las Vegas, NV 89169-0935 and/or are
hercby made available for review and éopying (at requestor’s expense) at a mutually agrecable
time and place. APCO does not have any information as to what payments may have been made

by Gemstone directly to Zitting Brother after APCO terminated its prime contract with
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Gemstone. However, from the information obtained through Zitting Brothers discovery requests
propounded upon APCO, it appears that Gemstone may have paid Zitting Brothers at least
$364,760.00. Discovery is ongoing. APCO reserves the right to supplement or amend its
response to this Interrogatory as investigation, discovery, disclosure and analysis continues. (See
also further clarification supplement to APCO’s Answer to Interrogatory 1).
INTERROGATORY NO. 4:

State the amount of any payments to you by Gemstone, the date and manner in which
each payment was made, and at what stage of completion the Project was in at the time of each
payment.

ANSWER TO INTERROGATORY NO. 4:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
vague, ambiguous, overly broad, unduly burdensome and/or oppressive. Subject to, and without .
waiving any objections, APCO responds as follows: See documents located at Litigation
Services that are made available for review and copying (at requestor’s expense). More |
specifically, seec documents identified by Bate Stamp No. APC000033494 through 7
APC000035651. Discovery is ongoing. APCO reserves the right to supplement or amend its
response to this Interrogatory as investigation, discovery, disclosure and analysis continues. (See
also further clarification supplement to APCO’s Answer to Interrogatory 1).
INTERROGATORY NO. 5:

Do you contend that the value of the unpaid work, material, and/or equipment furnished
or supplied by Zitting Brothers is less than the amount set forth in Zitting Brothers’ Amended
Notice of Lien, Bates stamped ZBC1001976 and produced as part of Zitting Brothers’ initial
disclosures? I so, please state:

a. the basis for your contention including all facts, witnesses, or documents you rely on in
support of your contention,

b. how much you contend the work and equipment provided by Zitting Brothers is

actually valued at; and
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e. the manner in which you calculated the value of the work, materials, and/or equipment
provided by Zitting Brothers.

ANSWER TO INTERROGATORY NO. 5:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
vague, ambiguous, overly broad, unduly burdensome and oppressive. More specifically APCO
objects on the grounds that it is vague and ambiguous in that “value of the unpaid work, material
and/or equipment furnished or supplied by Zitting Brothers” and “the amount set forth in Zitting
Brothers’ mechanic’s lien” are not defined. APCO further reiterates its General Objections and
adds that as this action is in the initial stages of discovery and APCO has not yet determined
which witnesses will testify or what evidence will be used in support of APCOQO’s assertions or
denials; therefore, this Interrogatory is premature. APCO further objects as the Interrogatory
seeks information which is protected from disclosure by the attorney’s work product privilege.

APCO further objects on the basis that the Interrogatory seeks disclosure of trial witnesses (other

than experts) and is therefore violative of the attorney work product privilege. APCO further |

objects on the basis that the Interrogatory seeks to ascertain the amticipated testimony of
witnesses who are not “experts” and as such violate the attorney work product privilege. APCO
further objects on the basis that the question seeks to ascertain all facts and other data which
APCO intends to offer at trial and, as such, is violative of the attorey work product privilege.
Furthermore, APCQ objects to this Interrogatory insofar as it purports to require APCO to
describe the substance of cach person’s knowledge for the reason that such a requirement seeks
to impose burdens on APCO beyond those permitted by the Nevada Rules of Civil Procedure,
calls for APCO to speculate, is overly broad and unduly burdensome and seeks information
protected from discloswe by the attorney-client, work product, party communications,
investigative, and consulting expert privileges.

Subject to and without waiving any objections, APCO responds as follows: See

documents identified by Bate Stamp No. APC000000001* through APC000078992 and

? Please note that documents bate stamped APC000000001 through APC000001557 are not being
produced by APCO as those documents were delivered by APCO to Gemstone Development West
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APCO104200 through 104234, which APCO has deposited into a depository established by
APCO for this litigation matter with Litigation Services and/or are hereby made available for
review and copying (at requestor’s expense) at a mutually agreeable time and place. Discovery is
ongoing; APCO reserves the right to supplement or amend its response to this Interrogatory as
investigation, discovery, disclosure and analysis continues. (See alse further clarification
supplement to APCO’s Answer to Interrogatory 1).

INTERROGATORY NO. 6:

State with specificity the reasons why you have not paid Zitting Brotherg the sums for the
work, material, and/or equipment that Zitting Brothers provided for the Project.
ANSWER TO INTERROGATORY NO. 6:

Pursuant to the terms of the Subcontract any payments to Zitting Brothers were
specifically conditioned upon APCO’s actual receipt of payment from Gemstone for Zitting
Brothers’ work. Moreover, the Subcontract specifically provides that Zitting Brothers was
assuming the same risk that Gemstone may become insolvent and not be paid for its work as
APCO assumed in entering into prime contract with Gemstone. Zitting Brothers fluther agreed
tﬁat APCO had no obligation to pay Zitting Brothers for any work performed by Zitting Brothers
until or unless APCO had actually been paid for such work by Gemstone. In fact, due to non-
payment, APCO exercised its rights pursuant to NRS Chapter 624 and terminated the prime

contract with Gemstone and-h

5, Discovery
is ongoing; APCO reserves the right to supplement or amend its response to this Interrogatory as
investigation, discovery, disclosure and analysis continues. (See also further clarification
supplement to APCO’s Answer to Interrogatory 1).
INTERROGATORY NO. 7:

State each and every fact that you rely on to support your position that any claim for

unjust enrichment against you is invalid.

{“CGemstone™} on September 3 2008, around the time of termination of APCO's prime contrdct so that
Gemstone could continue with the construction of the Project. APCO does not have a copy of these
documents as they remain in Gemstone’s possession. Furthermore, due to clerical error, the following
Bate Stamp Nos. were not used, APC000005841, APC000024165 and APCQ00033296 and are thus not
being produced,
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ANSWER TO INTERROGATORY NO. 7:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
overly broad, unduly burdensome and oppressive because it seeks to force APCO to identify
“each and every fact” that APCO relied upon to support its position that any claim for “unjust

enrichment against you is invalid.” Broad ranging written discovery is improper when it

essentially subsumes every fact in the case. See Hiskett v. Wal-Mart Stores. Inc,, 180 F.R.D.
403, 404 (D. Kan. 1998); Safeco of Am. V. Rawstron, 181 F.R.D. 441, 447048 (C.D. Cal. 1998},

Lawrence v, First Kan. Bank & Trust Co., 169 FRD 657, 660-63 (D. Kan. 1996)(same); Hilt v.

SFC, Inc., 170 F.R.D. 182, 186-87 (D. Kan. 1997). APCO further objects to this Interrogatory on
the grounds of attorney client privilege and/or attorney work product. APCO further objects that
this Interrogatory is premature, as discovery has just commenced oﬁ this matter and APCO has
not yet identified what documents it may decide to utilize or offer as exhibits against Zitting
Brothers at the time of trial.

Subject to and without waiving any objections, See Response to Interrogatory No. 1 and
6 above, which are incorporated herein by this reference. Also, see documents identified by Bate
Stamp No. APC000000001* through APC000078992 and APCO104200 through 104234, which '
APCO has deposited into a depository established by APCO for this litigation matter with
Litigation Services and/or are hereby made available for review and copying {(at requestor’s
expense) at a mutually agreeable time and place. Discovery is ongoing; APCO reserves the right
to supplement or amend its Response to this Interrogatory as investigation, discovery, disclosure
and analysis continues. (See also further elarification supplement to APCO’s Answer fo
Interrogatory 1).
INTERROGATORY NO. 8:

State each and every fact that you rely on to support your position that Zitting Brothers
failed to mitigate and/or contributed to its damages as asserted in your Sixth Affirmative ?

Defense,

4 See Footnote No. 3.
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ANSWER TO INTERROGATORY NO. 8:

Objection. APCO objects to Interrogatory on the grounds that this Interrogatory is overly
broad, unduly burdensome and oppressive because it seeks to force APCO to identify “cach and
every fact” that APCO relied upon to support its position that “Zitting Brothers failed to mitigate

and/or contributed to its damages as asserted in your Sixth Affirmative Defense.” Broad ranging

written discovery is improper when it essentially subsumes every fact in the case. See Hiskett v.

Wal-Mart Stores, Inc., 180 F.R.D. 403, 404 (D. Kan. 1998); Safeco of Am. V. Rawstron, 181

F.R.D. 441, 447048 (C.D. Cal. 1998); Lawrence v. First Kan. Bank & Trust Co., 169 F.R.D. 657,
660-63 (D. Kan. 1996)(same); Hilt v. SFC, Inc., 170 F.R.D. 182, 186-87 (D. Kan. 1997). APCO

further objects to this Interrogatory on the grounds of attomey client privilege and/or attorney |

work product. APCO further objects that this Interfogatory is premature, as discovery has just
commenced on this matter and APCO has not yet identified all facts that it intends to use relative
the Zitting Brothers® action.

Subject to and without waiving any objections, See Response to Interrogatory No. 1, 6,
and 7 sbove, which are incorporated herein by this reference. Moreover, it is APCO’s
understanding that after APCO terminated its prime contract with Gemstone for nonpayment,
Gemstone requested all subcontractors, including Zitting Brothers, to continue their work on the
Project. Further, it is APCO’s understanding that Zitting Brothers elected not to complete its
work and insure that their work was accepted by the inspectors and Gemstone. As such, Zitting
Brothers failed to put themselves in the position to receive payment for the work that allegedly

remains unpaid at this time. Also, see documents identified by Bate Stamp No. APCD00000001°

through APC000078992 and APCO104200 through 104234, which APCO has deposited into a

depository established by APCO for this litigation matter with Litigation Services and/or are
hereby made available for review and copying (at requestor’s expense) at a mutually agreeable
time and place. Discovery is ongoing; APCO reserves the right to supplement or amend its

Response to this Interrogatory as investigation, discovery, disclosure and analysis continues.

3 See Footnote No. 3.
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(See also further clarification supplement to APCO’s Aunswer to Interrogatory 1).
INTERROGATORY NO. 9:

State each and every fact that you rely on to support your claim that Zitting Brothers had
full knowledge and assumed the risk of any circumstance, condition, 6r result pertaining to or
arising from the Project as asserted in your Fifth and Eighth Affirmative Defenses.

ANSWER TO INTERROGATORY NO. 9:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
overly broad, unduly burdensome and oppressive because it seeks to force APCO to identify
“each and every fact” that APCO relied upon to support its position that “Zitting Brothers had
full knowledge and assumed the risk of any circumstance, condition, or result pertaining to or
arising from the Project as asserted in your Fifth and Eighth Affirmative Defenses.” Broad

ranging written discovery is improper when it essentially subsumes every fact in the case. See |

Hiskett v. Wal-Mart Stores, Inc., 180 F.R.D. 403, 404 (D. Kan. 1998); Safeco of Am. V.
Rawstron, 181 F.R.D. 441, 447048 (C.D. Cal. 1998); Lawrence v. First Kan. Bank & Trust Co.,

169 F.R.D. 657, 660-63 (D. Kan. 1996)(same); Hilt v. SFC, Inc., 170 F.R.D. 182, 186-87 (D.
Kan. 1997). APCO further objects to this Interrogatory on the grounds of attorney client
privilege and/or attomey work product. APCO further objects that this Interrogatory is
premature, as discovery has just commenced on this matter and APCO has not yet identified all
facts that it intends to use relative the Zitting Brothers’ action.

Subject to and without waiving any objections, See Response to Interrogatory No. 1, 6, 7,
and 8 above, which are incorporated herein by this reference. Also, see documents identified by
Bate Stamp No. ’APC0000000016 through APC000078992 and APCO104200 through 104234,
which APCO has deposited into a depository established by APCO for this litigation matter with
Litigation Services and/or are hereby made available for review and copying (at requestor’s
expense) at a mutually agreeable time and place, Discovery is ongoing, APCO reserves the right

to supplement or amend its Response to this Interrogatory as investigation, discovery, disclosure

¢ See Footnote No. 3.
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and analysis continues. (See also further clarification supplement to APCO’s Answer to
Interrogatory 1).
INTERROGATORY NO. 10:

State each and every fact that you rely on to support your position that any obligation or
duty, contractual or otherwise that Zitting Brothers’ claims to be owed by APCQO has been fully
performed, satisfied, excused, and/or discharged as asserted in your Tenth Affirmative Defense.
ANSWER TO INTERROGATORY NO. 10:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
overly broad, unduly burdel-lsome and oppressive because it seeks to force APCO to identify
“each and every fact” that APCO relied upon to support its position that “Zitting Brothers’
claims to be owed by APCO Construction has been fully performed, satisfied, excused, and/or
discharged as asserted in your Tenth Affirmative Defense.” Broad ranging written discovery is

improper when it essentially subsumes every fact in the case. See Hiskett v. Wal-Mart Stores,

Inc., 180 F.R.D. 403, 404 (D. Kan. 1998); Safeco of Am. V. Rawstron, 181 F.R.D. 441, 447048

{C.D. Cal. 1998); Lawrence v. First Kan, Bank & Trust Co., 169 F.R.D. 657, 660-63 (D. Kan.

1996)(same); Hilt v. SFC, Inc., 170 F.R.D. 182, 186-87 (D. Kan. 1997). APCO further objects to

this Interrogatory on the grounds of attomey client privilege and/or attorney work product. :
APCO further objects that this Interrogatory is premature, as discovery has just commenced on
this matter and APCO has not yet identified all facts that it intends to use relative the Zitting
Brothers' action.

Subject to and without waiving any objections, See Response to Interrogatory No. 1, 6,
and 7 above, which are incorporated herein by this reference. Discovery is ongoing. APCO
reserves the right to supplement or amend its Response to this Interrogatory as investigation,
discovery, disclosure and analysis continues. (See also further clarification supplement to
APCO’s Answer to Interrogatory 1).

INTERROGATORY NO. 11:
State each and every fact that you intend to rely upon to support your position that any

obligation or duty, contractual or otherwise that Zitting Brothers’ claims to be owed by APCO
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has been replaced, terminated, voided, cancelled or otherwise released as asserted in your
Sixteenth Affirmative Defense.
ANSWER TO INTERROGATORY NO. 11:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
overly broad, unduly burdensome and oppressive because it seeks to force APCO to identify
“cach and every fact” that APCO relied upon to support its position that “Zitling Brothers’
claims to be owed by APCO has been replaced, terminated, voided, cancelled or otherwise
released as asserted in your Sixteenth Affirmative Defense.” Broad ranging written discovery is |

improper when it essentially subsumes every fact in the case. See Hiskett v. Wal-Mart Stores,

Inc., 180 F.R.D. 403, 404 (D. Kan. 1998); Safeco of Am. V. Rawstron, 181 F.R.D. 441, 447048

(C.D. Cal. 1998); Lawrence v. First Kan, Bank & Trust Co., 169 FR.D. 657, 660-63 (D. Kan.
1996)(same); Hilt v. SFC, Inc., 170 F.R.D. 182, 186-87 (D. Kan. 1997). APCO further obiects to

this Interrogatory on the grounds of attommey client privilege and/or attorney work product.
APCO further objects that this Interrogatory is premature, as discovery has just commenced on
this matter and APCO has not yet identified all facts that it intends to use relative the Zitting
Brothers’ action.

Subject to and without waiving any objections, See Response to Interrogatory No. 1, 6,
and 7 above, which are incorporated herein by this reference. Also, see documents identified by
Bate Stamp No. APC0000000017 through APC000078992 and APC0104200 through 104234,
which APCO has deposited into a depository established by APCO for this litigation matter with
Litigation Services and/or are hereby made available for review and copying (at requestor’s
expense) at a mutually agreeable time and place. Discovery is ongoing, APCO reserves the right
to supplement or amend its Response to this Interrogatory as investigation, discovery, disclosure
and analysis continues. (See also further clarification supplement to APCO’s Answer to

Interrogatory 1).

7 See Footnote No. 3.
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INTERROGATORY NO. 12:

Il you contend that Zitting Brothers entered into any independent agreement or
ratification with Cameo Pacific Construction Company, Inc. (“Cameb”) or Gemstone, state each
and every fact that you rely on to support your position and on what basis any such agreement
relieves APCO of its contractual duties to Zitting Brothers.

ANSWER TO INTERROGATORY NO, 12:

It is APCO’s understanding that after APCO’s termination of the prime contract with
Gemstone for non-payment, Gemstone, through Camco Pacific Construction Company
(“Camco”), its replacement contractor, entered into independent and/or ratification agreements.
APCO is aware that several of its subcontractors have entered into such independent and/or
ratification agreement. APCO does not have personal knowledge of which subcontractors have
entered into such agreements. APCO objects that this Interrogatory is premature, as discovery
has just commenced on this matter and APCO has not yet identified all subconiractors who may
have entered into such agreements and whether or not Zitting Brothers was one of such
subcontractors. Discovery is ongoing. APCO reserves the right to supplement or amend its
Response to this Interrogatory as investigation, discovery, disclosure and analysis continues. |
{See also further clarification supplement to APCQO’s Answer to Interrogatory 1)
INTERROGATORY NO. 13:

State each and every fact that you rely on to support your position that the damages
sustained by Zitting Brothers are the result of the acts, omission to act, or negligence of Zitting
Brothers or third party(ies) over whom APCO has no control as asserted in your Fourth
Affirmative Defense.

ANSWER TO INTERROGATORY NO. 13:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
overly broad, unduly burdensome and oppressive because it seeks to force APCO to identify
“cach and every fact” that APCO relied upon to support its position “that the damages sustained
by Zitting Brothers are the resuit of the acts, omission to act, or negligence of Zitting Brothers or

third party(ies) over whom APCO has no control as asserted in your Fourth Affirmative
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Defense™. Broad ranging written discovery is improper when it essentially subsumes every fact

in the case. See Hiskett v. Wal-Mart Stores, Inc,, 180 F.R.D. 403, 404 (D. Kan. 1998); Safeco of

Am. V. Rawstron, 181 F.R.D. 441, 447048 (C.D. Cal. 1998); Lawrence v. First Kan, Bank &

Trust Co., 169 F.R.D. 657, 660-63 (D. Kan. 1996)(same); Hilt v. SFC, Inc., 170 F.R.D. 182, 186-

87 (ID. Kan. 1997). APCO further objects to this Interrogatory on the grounds of attorney client
privilege and/or attomey work product. APCO further objects that this Interrogatory is
premature, as discovery has just commmenced on this matter and APCO has not yet identified all
facts that it intends to use relative the Zitting Brothers’ action.

Subject to and without waiving any objections, See Response to Interrogatory No. 1, 6,

and 7 above, which are incorporated herein by this reference. Also, see documents identified by

Bate Stamp No. APC000000001% through APC000078992 and APCO104200 through 104234,

which APCO has deposited into a depository established by APCO for this litigation matter with

Litigation Services and/or are hereby made available for review and copying (at requestor’s
expense) at a mutually agreeable time and place. Discovery is ongoing. APCO reserves the right
to supplement or amend its Response to this Interrogatory as investigation, discovery, disclosure
and analysis continues. (See also further clarification supplement to APCO’s Answer to
Interrogatory 1).

INTERROGATORY NO. 14:

State each and every fact that you rely on to support your position that damages sustained
by Zitting Brothers were caused solely by a breach of contract, breach of warranty, expressed
and implied, and acts or omissions of Zitting Brothers or some third party(ies) over whom APCO
had no control as asseried in your Fourth Affirmative Defense.

i
ANSWER TO INTERROGATORY NO. 14:

Objection. APCO objects to this Interrogatory on the grounds that Interrogatory is overly

broad, unduly burdensome and oppressive because it seeks to force APCO to identify “each and

# See Footnote No. 3.
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every fact” that APCO relied upon to support its position “that damages sustained by Zitting
Brothers were caused solely by a breach of contract, breach of warranty, expressed and implied,
and acts or omissions of Zitting Brothers or some third party(ies) over whom APCO had no
control as asserted in your Fourth Affirmative Defense”. Broad ranging written discovery is

improper when it essentially subsumes every fact in the case. See Hiskett v. Wal-Mart Stores,

Inc., 180 F.R.1. 403, 404 (D. Kan. 1998); Safeco of Am. V. Rawstron, 181 F.R.D. 441, 447048
(C.D. Cal. 1998); Lawrence v. First Kan. Bank & Trust Co., 169 F.R.D, 657, 660-63 (D, Kan.

1996)(same); Hilt v. SFC, Inc., 170 FR.D. 182, 186-87 (D. Kan. 1997). APCO further objects to
this Interrogatory on the grounds of attomey client privilege and/or attomey work product.
APCO further objects that this Interrogatory is premature, as discovery has just commenced on
this matter and APCO has not yet identified all facts that it intends to use relative the Zitting
Brothers™ action. |

Subject to and without waiving any objections, See Response to Interrogatory No. 1, 6,
and 7 above, which are incorporated herein by this reference. Also, see documents identified by
Bate Stamp No. APC000000001° through APC000078992 and APCO104200 through 104234,
which APCQ has deposited into a depository established by APCO for this litigation matter with
Litigation Services and/or are hereby made available for review and copying (at requestor’s
ex_pense) at a mutually agreeable time and place. Discovery is ongoing. APCO reserves the right
to supplement or amend its Response to this Interrogatory as investigation, discovery, disclosure
and analysis continues. (See also further clarification supplement to APCO’s Answer to
Interrogzﬁory i)

1

i

? See Footnote No. 3.
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INTERROGATORY NO, 15;
State each and every fact that you rely on to support your position that Zitting Brothers '

claims have been waived as a result of Zitting Brothers’ respective acts and conduct as asserted

in your Second Affirmative Defense.

ANSWER TO INTERROGATORY NO. 15:

Objection. APCO objects 1o this Interrogatory on the grounds that this Interrogatory is
overly broad, unduly burdensome and oppressive because it seeks to force APCO to identify
“each and every fact” that APCO relied upon to support its position “that Zitting Brothers claims
have been waived as a result of Zitting Brothers’ respective acts and conduct as asserted in your

Second Affirmative Defense.” Broad ranging written discovery is improper when it essentially !

subsumes every fact in the case. See Hiskett v. Wal-Mart Stores, Inc., 180 ER.D. 403, 404 (D,
Kan. 1998); Safeco of Am. V. Rawstron, 181 F.R.D. 441, 447048 (C.D. Cal. 1998); Lawrence v. ;
First Kan, Bank & Trust Co., 169 FR.D. 657, 660-63 (D. Kan. 1996)(same); Hilt v. SFC, Inc.

170 FR.D. 182, 186-87 (D. Kan. 1997). APCO further objects to this Interrogatory on the
grounds of attorney élient privilege and/or attorney work product. APCO further objects that this
Interrogatory is premature, as discovery has just commenced on this matter and APCO has not
yet identified all facts that it intends to use relative the Zitting Brothers’ action.

Subject to and without waiving any objections, See Response to Interrogatory No. 1, 6,
and 7 above, which are incorporated hercin by this reference. Also, see documents identified by
Bate Stamp No. APC000000001'° through APC000078992 and APCO104200 through 104234,
which APCO has deposited into a depository established by APCO for this litigation matter with
Litigation Services and/or are hereby made available for review and copying (at requestor’s
expense) at a mutually agreeable time and place. Discovery is ongoing. APCO reserves the right
to supplement or amend its Response to this Interrogatory as investigation, discovery, disclosure
and analysis continues. (See also further clarification supplement to APCO’s Answer to

interrogatory 1),

1? See Footnote No. 3.

Page 20 of 53 :
MAC:05161-019 3238507_1 L177/2617 S25PM |

0291




Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702)382-5316

MARQUIS AURBACH COFFING
10001 Park Run Drive

e ~1 v th B W N

O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

INTERROGATORY NO. 16:

State each and every fact that you rely on to support your position that Zitting Brothers’
claims are premature as asserted in your Thirteenth Affirmative Defense.
ANSWER TO INTERROGATORY NO. 16:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
overly broad, unduly burdensome and oppressive because it seeks to force APCO to identify
“gach and every fact” that APCO relied upon to support its position “Zitting Brothers’ claims are
premature as asserted in your Thirteenth Affirmative Defense.” Broad ranging written discovery

is improper when it essentially subsumes every fact in the case. See Hiskett v. Wal-Mart Stores,

Inc., 180 F.R.D. 403, 404 (D. Kan. 1998); Safeco of Am. V. Rawstron, 181 F.R.D. 441, 447048 |

{(C.D. Cal. 1998); Lawrence v. First Kan. Bank & Trust Co., 169 F.R.D. 657, 660-63 (D, Kan,

1996)(same); Hilt v. SFC, Inc., 170 FR.D. 182, 186-87 (D. Kan. 1997). APCO further objects to
this Interrogatory on the grounds of attorney client privilege and/or attorney work product.
APCO furiher objects that this Interrogatory is premature, as discovery has just commenced on
this matter and APCO has not yet identified all facts that it intends to use relative the Zitting
Brothers’ action. |

Subject to and without waiving any objections, Sée Response to Interrogatory No. 1, 6,
and 7 above, which are incorporated herein by this reference. Also, see documents identified by
Bate Stamp No. APC000000001"" through APC000078992 and APCO104200 through 104234,
which APCQ has deposited into a depository established by APCO for this litigation matter with
Litigation Services located at and/or are hereby made available for review and copying (at
requestor’s expense) at a mutually agreeable time and place. Discovery is ongoing. APCO
reserves the right to supplement or amend its Response to this Interrogatory as investigation,
discovery, disclosure and analysis continues. (See also further clarification supplement to
APC(rs An#\ver to Interrogatory 1).

Iy

' See Footnote No, 3.
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INTERROGATORY NO. 17:

State each and every fact that you rely on to support your position that Zitting Brothers’
claims for rclief against Gemstone are barred by Zitting Brothers™ prior breach of contract
including the failure to perform any conditions precedent or conditions subsequent as asserted in
your Twelfth Affirmative Defense. )
ANSWER TO INTERROGATORY NO. 17:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is

overly broad, unduly burdensome and oppressive because it seeks to force APCO to identify

“each and every fact” that APCO relied upon to support its position “that Zitting Brothers’
claims for relief against Gemstone are barred by Zitting Brothers’ prior breach of contract
including the failure to perform any conditions precedent or conditions subsequent as asserted in
your Twelfth Affirmative Defense.” Broad ranging written discovery is -improper when it

essentially subsumes every fact in the case. See Hiskett v. Wal-Mart Stores, Inc., 180 F.R.D.

403, 404 (D. Kan. 1998); Safeco of Am. V. Rawstron, 181 F.R.D. 441, 447048 (C.D. Cal. 1998); .

Lawrence v. First Kan Bank & Trust Co., 169 F.R.D, 657, 660-63 (D. Kan. 19%6){same); Hilt v.

SEC, Inc., 170 FR.D. 182, 186-87 (D. Kan. 1997). APCO further objects to this Interrogatory on
the grounds of attorney client privilege and/or attorney work product. APCO further objects that
this Interrogatory is premature, as discovery has just commenced on this maiter and APCO has
not yet identified all facts that it intends to use relative the Zitting Brothers’ action.

Subject to and without waiving any objections, See Response to Interrogatory No. 1, 6,
and 7 above, which are incorporated herein by this reference. Also, see documents identified by
Bate Stamp No. APC000000001'2 through APC000078992 and APCO104200 through 104234
which APCO has deposited into a depository established by APCO for this litigation matter with

Litigation Services and/or are hereby made available for review and copying (at requestor’s

expense) at a mutually agreeable time and place. Discovery is ongoing, APCO reserves the right

to supplement or amend its Response to this Interrogatory as investigation, discovery, disclosure

12 See Footnote No. 3.
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and analysis continues. {See also further clarification supplement to APCO’s Answer to
Interrogatory 1),
INTERROGATORY NO. 18:

_State each and every fact that you rely on to support your claim that Zitting Brothers
failed to comply with the requirements contained in NRS Chapter 108 and thus does not have a
valid and enforceable lien against the property at issue as asserted in your Nineteenth
Affirmative Defense
ANSWER TO INTERROGATORY NO. 18:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
overly broad, unduly burdensome and oppressive because it seeks to force APCO to identify
“each and every fact” that APCO relied upon to support its position “that Zitting Brothers failed
to comply with the requirements contained in NRS Chapter 108 and thus does not have a valid
and enforceable lien against the property at issue as asserted in your Nineteenth Affirmative
Defense.” Broad ranging written discovery is improper when it essentially subsumes every fact

in the case. Sec Hiskett v. Wal-Mart Stores, Inc., 180 F.R.D. 403, 404 (D. Kan. 1998), Safeco of

Am. V. Rawstron, 181 F.R.D. 441, 447048 (C.D. Cal. 1998); Lawrence v. First Kan. Bank &

Trust Co., 169 F.R.D. 657, 660-63 (D. Kan. 1996)(same); Hilt v. SFC, Inc., 170 F.R.D. 182, 186- °

87 (D. Kan. 1997). APCO further objects to this Interrogatory on the grounds of attorney client
privilege and/or attorney work product. APCO further objects that this Interrogatory is
premature, as discovery has just commenced on this matter.

Subject to and without waiving any objections, APCO responds as follows: Discovery is
ongoing. APCO reserves the right to supplement or amend its Response to this Interrogatory as |
investigation, discovery, disclosure and analysis continues. (See also further clarification
supplement to AFCO’s Answer to Interrogatory 1).

INTERROGATORY NO. 19:

Identify and describe any and all complaints you made either verbally or in Writing

regarding the quality of work, materials, and/or equipment furnished by Zitting Brothers at the

Project prior to the initiation of this lien action.
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ANSWER TO INTERROGATORY NO. 19:

Objection. APCO objects to this Interogatory on the grounds that this Interrogatory is
vague, ambiguous, overly broad, unduly burdensome and oppressive because it secks to force
APCO to identify “all complaints you have regarding the quality of work materials, and/or
equipment furnished by Zitting Brothers at the Project.” Broad ranging interrogatories are
improper when they essentially subsume every fact in the case or every person having

knowledge. See Hiskett v. Wal-Mart Stores, Inc., 180 F.RD. 403, 404 (D. Kan. 19%8).

(“Interrogatories should not require the answering party to provide a narrative account of its
case.”). Partiés can hardly know when they have identified “all” facts, persons, and documents
with respect to anything — particularly before the close of discovery. “How can the court make
enforceable orders with reference to ‘all’ of anything?” Often, the relevance of a particular fact
to a particular issue is not known until clarified and put into context by testimony at deposition
or trial. Such a question places the responding party in an impossible position. See id.; Safeco of
Am. V. Rawstron, 181 FR.D. 441, 447048 (C.D. Cal. 1998)finding unreascnable an

interrogatory calling for all facts supporting denial of a request for admission); Lawrence v. First

Kan. Bank & Trust Co., 169 F.R.D. 657, 660-63 (D, Kan. 1996)(same); Hilt v. SFC, Inc., 170
FR.D. 182, 186-87 (D. Kan. 1997)(finding unduly burdensome an interrogatory seeking to
require plaintiff to state ‘each and every fact’ supporting allegations of a complaint).

Subject to, and without waiving the foregoing objections, Gemstone has asserted various
complaints about the quality of the work performed by APCO and its subcontractors. As of this
time, Gemstone has not identified specific issues that Gemstone has with APCO’s or its
subcontractor’s work, including that of Zitting Brothers. However, as a result of Gemstone’s |
assertions that there are issues with the quality of the work performed on the Project, Gemstone
has failed to pay APCO for the work that APCO performed including the work that was
performed by Zitting Brothers. Discovery is ongoing. APCO reserves the right to supplement or
amend its response to this Interrogatory as investigation, discovery, disclosure and analysis
continues. (See also further clarification supplement to APCO’s Answer to Interrogatory 1).

Iy
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INTERROGATORY NO. 20:
State each and every fact that you rely on to support your claim that Zitting Brothers has

failed to comply with the requirements of NRS 624 as asserted in your Eighteenth Affirmative

Defense.

ANSWER TO INTERROGATORY NO. 20:

Objection. APCO objects to this Interrogatory on the grounds that thils Interrogatory is
overly broad, unduly burdensome and oppressive because it secks to force APCO to identify ._
“each and every fact” that APCO relied upon to support its position “that Zitting Brothers has
failed to comply with the requirements of NRS 624 as asserted in your Eighteenth Affirmative
Defense.” Broad ranging written discovery is improper when it essentially subsumes every fact

in the case. See Hiskett v. Wal-Mart Stores, Inc., 180 F.R.D. 403, 404 (D. Kan, 1998); Safeco of

Am. V. Rawstron, 181 F.R.D. 441, 447048 (C.D. Cal. 1998); Lawrence v. First Kan. Bank &
Trust Co., 169 F.R.D. 657, 660-63 (D. Kan. 1996)(same); Hilt v. SFC, Inc., 170 FR.D. 182, 186-
87 (D. Kan, 1997). APCO further objects to this Interrogatory on the grounds of attorney client
privilege and/or attorney work product, APCO further objects that this Interrogatory is b
prematurs, as discovery has just commenced on this matter and APCO has not yet identified all
facts that it intends to use relative the Zitting Brothers’ action. |

Subject to and without waiving any objections, See Response to Interrogatory No. 1, 6
and 7 above, which are incorporated herein by this reference. Also, see documents identified by
Bate Stamp No. APC000000001" through APC000078992 and APCO104200 through 104234,
which APCO has deposited into a depository established by APCO for this litigation matter with |
Litigation Services and/or are hereby made available for review and copying (at requestor’s
expense) at a mutually agreeable time and place. Discovery is ongoing. APCO reserves the right
to supplement or amend its Response to this Interrogatory as investigation, discovery, disclosure
and analysis continues. (See also further clarification supplement to APC(Ps Answer fo

Interrogatory 1).

13 See Footnote No. 3.
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INTERROGATORY NO. 21:

Identify, sufficiently to permit service of subpoena, each witness to this action known to
you, your attorney, agent or any investigator or detective employed by you or your attorney or
anyone acting on your behalf, which you intend to have testify at the time of trial relative the
work, material, and/or equipment supplied by Zitting Brothers and provide a brief statement of ;
their anticipated testimony.

ANSWER TO INTERROGATORY NO. 21:

Objection. APCO reiterates its General Objections and adds that as this action is in the
initial stages of discovery, and APCO has not yet determined which witnesses APCO intends “to
have testify at the time of trial relative the work, material, and/or equipment supplied by Zitting
Brothers”. APCO further objects that this Interrogatory is premature. APCO further objects as
the Interrogatory seeks information which is protected from disclosure by the attorney’s work
product privilege. APCO further objects on the basis that the Interrogatory seeks disclosure of
trial witnesses (other than experts) and is therefore violative of the attomey work product
privilege. APCO further objects on the basis that the Interrogatory seeks to ascertain the
anticipated testimony of witnesses who are not “experts” and as such violate the attorney work
product privilege. APCO further objects on the basis that the question seeks fo ascertain all facts
and other data which APCO intends to offer at trial and, as such, is violative of the attormney work
product privilege. APCO further objects on the grounds that this Interrogatory is vague,
ambiguous, overly broad, unduly burdensome and oppressive because it seeks to force APCO to
identify “each witness to this action known to you, your attorney, agent, or any investig_ator or
detective employed by you or your attorney or anyone acting on your behalf, and provide a brief
statement of their anticipated testimony.” See also, Response to Interrogatory No. 1 above,
which is incorporated herein by this reference.

Furthénnore, APCO objects to this Interrogatory insofar as it purports to require APCO
to describe the substance of each person’s knowledge for the reason that such a requirement
seeks to impose burdens on APCO beyond those permitted by the Nevada Rules of Civil

Procedure, calls for APCO to speculate, is overly broad and unduly burdensome and seeks
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information protected from disclosure by the attorney-client, work product, party
communications, investigative, and consulting expert privileges. Subject to and without waiving
any objections, APCO anticipates that the following individuals may be witnesses and/or have
relevant information relative the claims asserted in this action:

1. Brian Benson
APCQ Construction
Marquis Aurbach Coffing
10001, Park Run Drive
Las Vegas, Nevada 89145

Mr. Nickerl will testify regarding the facts and circumstances surrounding this action
and provide other testimony to support the allegations of APCO’s Complaint against Gemstone
and all other claims that APCO has asserted against various subcontractors. Mr. Nickerl will
further provide festimony to refute the allegations of Gemstone’s Counterclaim and various
Complaints in Intervention filed by various subcontractors.

2 Joe Pelan
APCOQ Construction
Marquis Aurbach Coffing
10001, Park Run Drive
Las Vegas, Nevada 85145

Mr, Pelan will testify regarding the facts and circumstances surrounding this action and
provide other testimony to support the allegations of APCO’s Complaint against Gemstone and
all other claims that APCO has asserted against various subcontractors. Mr. Pelan will further
provide testimo;ly to refute the allegations of Gemstone’s Counterclaim and various Complaints
in Intervention filed by various subcontractors.

3. Lisa Lynn
APCO Construction
Marquis Aurbach Coffing
10001, Park Run Drive
Las Vegas, Nevada 89145

Ms. Lynn will testify regarding the facts and circumstances surrounding this action.
/11 ‘
Iy

I
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4, Mary Jo Allen
APCO Construction
Marquis Aurbach Coffing
10001 Park Run Drive
Las Vegas, Nevada 89145

Ms. Allen is expected to testify regarding the amounts due to APCO on the Manhattan
West Project and shall further provide other testimony in support of the allegations of APCO’s
Complaint.

5. Person Most Knowledgeable - APCO
c/o Gwen Rutar Mullins, Esq.
Marquis Aurbach Coffing
10001, Park Run Drive
Las Vegas, Nevada 89145

Person Most Knowledgeable of APCQO will testify regarding the facts and circumstances
surrounding this action, will support the allegations of APCQ’s Complaints and will refute the
allegations of the Counterclaim and/or various Complaints in Intervention as they are asserted
against APCO.

6. The Person Most Knowledgeable
Gemstone Development West, Inc,
¢/o Alexander Edelstein, registered Agent
10170 W. Tropicana Ave., Suite 156-169
Las Vegas, Nevada 89147

The Person Most Knowledgeahle of Gemstone Development West, Inc. is expected to
testify regarding the facts and circumstances related to the claims made in this action.

7. Alexander Edelstein
10170 W. Tropicana Ave., Suite 156-169
Las Vegas, Nevada 89147

Mr. Edelstein is expected to testify regarding the facts and circumstances related to the
claims made in this action.

8. Pete Smith
Gemstone Development West, Inc.
Address unknown

Mr. Smith is expected to testify regarding the facts and circumstances related to the

claims made in this action.
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Q. Craig Colligan
Address unknown

Mr. Colligan is expected to testify regarding the facts and circumstances related to the
claims made in this action.

10. The Person Most Knowledgeable
Scott Financial Services, Inc.
¢/o Kemp, Jones & Coulthard
3800 Howard Hughes Pkwy., 17" Floor
Las Vegas, Nevada 89169

The Person Most Knowledgeable of Scott Financial Services, Inc. is expected to testify

reparding the facts and circumstances related to the claims made by in this action.

1. Bradley J. Scott
c/o Kemp, Jones & Coulthard
3800 Howard Hughes Pkwy., 17" Floor
Las Vegas, Nevada 89169

Mr. Scott is expected to testify regarding the facts and circumstances related to the
claims made by in this action.

12.  The Person Most Knowledgeable
Bank of Oklahoma
¢/o Lewis and Roca, LLP
3993 Howard Hughes Pkwy., Ste. 600
Las Vegas, Nevada 89169

The Person Most Knowledgeable of Bank of Oklahoma is expected to testify regarding
the facts and circumstances related to the claims made in this action.

13.  The Person Most Knowledgeable
Club Vista Financial Services, LL.C
c/o Cooksey, Toolen, Gage, Duffy & Woog
3930 Howard Hughes Pkwy., Ste. 200
Las Vegas, Nevada 89169

The Person Most Knowledgeable of Club Vista Financial Services, LLC is expected to
testify regarding the facts and circumstances related to the claims made in this action.

14, The Person Most Knowledgeable
Tharaldson Motels II, Inc.
¢/o Cooksey, Toolen, Gage, Duffy & Woog
3930 Howard Hughes Pkwy., Ste. 200
Las Vegas, Nevada 89169
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The Person Most Knowledgeable of Tharaldson Motels II, Inc. is expected to testify
regarding the facts and circumstances related to the claims made in this action.

15. Gary D. Tharaidson
c/a Cooksey, Toolen, Gage, Duffy & Woog
3930 Howard Hughes Pkwy., Ste. 200
Las Vegas, Nevada 89169

Mr. Tharaldson is expected to testify regarding the facts and circumstances related to the
claims made in this action.

16. Aaron Davis
Insulpro Projects, Inc.
c/o Eric Dobberstein, Esq.
DOBBERSTEIN & ASSOCIATES
8965 S. Eastern Avenue, Suite 280
Las Vegas, Nevada 89123

Mr. Davis is expected to testify as to his understanding of the facts of this matter forming
the basis of Insulpro’s lawsuit against APCO.

17. Cheryl Johnson
Insulpro Projects, Inc.
¢/o Eric Dobberstein, Esqg.
DOBBERSTEIN & ASSOCIATES
RO63 S, Eastern Avenue, Suite 280
Las Vegas, Nevada 89123

Ms. Johnson is expected to testify as to her understanding of the facts of this matter
forming the basis of Insulpro’s lawsuit against APCO.

18. Matthew Hashagen
Insulpro Projects, Inc.
¢/o Eric Dobberstein, Esq.
DOBBERSTEIN & ASSOCIATES
8965 S. Eastern Avenue, Suite 280
Las Vegas, Nevada 89123

Mr. Hashagen is expected to testify as to his understanding of the facts of this matter
forming the basis of Insulpro’s lawsuit against APCO.

i1

i1
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19. The Person Most Knowledgeable
Pressure Grout Company, Inc.
c/o T. James Truman, Esq.
T. James Truman & Associates
3654 North Rancho Drive
Las Vegas, Nevada 89130

The Person Most Knowledgeable for PGC is expected to testify as regarding the
circumstances of this matter forming the basis of PGC’s claims against APCQ.

20. H.R. Alalusi
Pressure Grout Company, Inc.
c/o 'T. James Truman, Esq.
T. James Truman & Associates
3654 North Rancho Drive
Las Vegas, Nevada 89130

H.R. Alalusi is expected to testify as regarding the circumstances of this matter forming
the basis of PGC’s claims against APCO and regarding the PGC’s work on the Projects and
issues relating thereto.

21, Jimn Thompson
REVStructural
700 17th Street, Ste. 1900
Benver, CO 80202
(303)575-9510

Mr. Thompson is expected to testify regarding the circumstances of this matter including
the improper workmanship of PGC on the Project which resulted in findings that some of the
columns capitals on Buildings 8 and 9 needed to be demolished or reconstructed. Mr.
Thompson is further expected to testify about the defective work performed by PGC on the
Project.

22 Robert D. Redwine
Civil Structural Engineer
700 17th Street, Ste. 1900
Denver, CO 80202
(303)575-9510

Mr. Redwine is expected to testify regarding the circumstances of this mater including
the improper workmanship of PGC on the Project which resulted in findings that some of the

columns capitals on Buildings 8 and 9 needed to be demolished or reconstructed, Mr, Redwine
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is further expected to testify about the defective work performed by PGC on the Project.

23. The Person Most Knowledgeable
Zitting Brothers Construction
¢/o Jorge Ramirez, Esq.
WILSON, ELSER, MOSKOWITZ, EDLEMAN & DICKER LLP
415 South Sixth Street, Ste. 300
Las Vegas, Nevada 89101

The Person Most Knowledgeable for Zitting Brothers Construction, Inc. is expected to
testify as to his/her underétanding of the facts of this matter fonning the basis Zitting Brothers’
lawsuit against APCO.

APCO further expects that each of the subcontractors who are participating in this action
will also testify as to his/her understanding of the facts on this matter and to support their claims
that were asserted in this action. Also, see APCO’s disclosure of witnesses previously served on
this matter. Discovery is ongoing. APCQ reserves the right to supplement or amend its response
to this lnterrogatory as investigation, discovery, disclosure and analysis continues. (See also
further clarification supplement to APCO’s Answer to Interrogatory 1).
INTERROGATORY NO. 22;

Identify all documents, records, writings, etc., that support your Answers to these
Interrogatories and your responses to Requests for Admission. |
ANSWER TO INTERROGATORY NO. 22:

Objection. APCQ objects to this Interrogatory as being overly broad, unduly burdensome
and oppressive because it secks to force APCO to identify “all documents, records, writings, etc.,
that support your Answers to these Interrogatories and your responses to Requests for
Admission.” Broad ranging written discovery is improper when it essentially subsumes every

fact in the case. See Hiskett v. Wal-Mart Stores, Inc., 180 F.R.D. 403, 404 (D. Kan. 1998),

Safeco of Am. V. Rawstron, 181 F.R.D. 441, 447048 (C.D. Cal. 1998); Lawrence v. First Kan.
Bank & Trust Co., 169 FR.D. 657, 660-63 (D. Kan. 1996)(samc}; Hilt v. SFC, Inc., 170 F.R.D.

182, 186-87 (D. Kan. 1997). APCO further obiects to this Interrogatory on the grounds of
attorney client privilege and/or attorney work product. APCO further objects that this

Interrogatory is premature, as discovery has just commenced on this matter and APCO has not

Page 32 of 53
MAC:05161-019 3238507_1 11/7:2017 5:25 PM

G303




Las Vegas, Nevada 89145
(702)382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING
10001 Park Run Doive

3]

L N = < =, T, T N 5

10
1
12
13
14
15
16
17
18
19

20

21
22
23
24
25
26
27
28

yet identified all facts that it intends to use relative the Zitting Brothers’ action.

Subject to and without waiving any objections, see documents identified by Bate Stamp
No. APC000000001 ™ through APC000078992 and APCO104200 through 104234, which APCO
has deposited into a depository established by APCO for this litigation matter with Litigation
Services and/or ére herebry made available for review and copying (at requestor’s expensé) at a
mutually agreeable time and place. Discovery is ongoing. APCO reserves the right to supplement
or amend its Response to this Interrogatory as investigation, discovery, disclosure and analysis
continues. (See also further clarification supplement to APCO’s Answer to Interrogatory 1).
INTERROGATORY NO. 23

State the names, address and telephone number of each and every individual known to
you who has knowledge of the facts involved in this matter including, but not limited to, Zitting
Brothers’ work, material, and/or equipment at the Project.

ANSWER TO INTERROGATORY NO. 23:

Objection. APCO objects to this Interrogatory on basis that it is overly broad, unduly
burdensome and oppressive because it seeks to force APCO to identify “each and every
individual known to you who has knowledge of the facts involved in this matter including, but
not limited to, Zitting Brothers’ work, material, and/or equipment at fhe Project.” Broad ranging
written discovery is improper when it essentially subsumes every fact in the case. See Hisketi v. |

Wal-Mart Stores, Inc., 180 F.R.D. 403, 404 (D. Kan. 1998); Safeco of Am. V. Rawstron, 181

F.R.D. 441, 447048 (C.D. Cal. 1998); Lawrence v. First Kan. Bank & Trust Co., 169 F.R.D. 657,
660-63 (D. Kan. 1956)(same); Hilt v. SFC. Inc., 170 F.R.D. 182, 186-87 (D. Kan. 1997). APCO

further objects to this Interrogatory on the grounds of attorney client privilege and/or attorney
work product. APCO further objects that this Interrogatory is premature, as discovery has just
commenced on this matter and APCO has not vet identified all individuals that have facts
relative this matter. (See also further clarification supplement fo APCO’s Answer to

Interrogatory 1).

14 See Footnote No. 3.
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Subject to and without waiving any objections, see_Response to Interrogatory No. 21 ;

above. Also, see APCO’s disclosure of witnesses previously served on this matter. Discovery is
ongoing. APCQ reserves the right to supplement or amend its Response to this Interrogatory as
investigation, discovery, disclosure and analysis continues.

INTERROGATORY NO. 24: _

State each and every fact that supports your position that you are not legally liable for
payment to Zitting Brothers for the work, material, and/or equipment that it furnished on the
Project. {See also further clarification supplement to APCO’s Answer to Interrogatory 1).
ANSWER TO INTERROGATORY NO. 24:

Objection. APCO objects to this Interrogatory on the grounds that this Interrogatory is
overly broad, unduly burdensome and oppressive because it seeks to force APCO to identify
“each and every fact that supports your position that you are not legally liable for payment to
Zitting Brothers for the work, material, and/or equipment that 1t furnished on the Project.” Broad
ranging written discovery is improper when it essentially subsumes every fact in the case. See

Hiskett v. Wal-Mart_Stores, Inc., 180 F.R.D. 403, 404 (D. Kan. 1998);, Safeco of Am. V.

Rawstron, 181 F.R.D. 441, 447048 (C.D. Cal. 1998); Lawrence v. First Kan. Bank & Trust Co.,
169 F.R.D. 657, 660-63 (D. Kan. 1996)(same); Hilt v. SFC, Inc., 170 FR.D. 182, 186-87 (D.
Kan. 1997). APCO further objects to this Interrogatory on the grounds of attorney client
privilege and/or attorney work product. APCO further objects that this Interrogatory is
premature, as discovery has just comnmenced on this matter and APCO has not yet identified all
facts that it intends to use relative the Zitting Brothers’ action.

Subject to and without waiving any objections, See Responses to Interrogatory No. 1, 6,
and 7 above, which are incorporated herein by .this reference. Also, see documents identified by
Bate Stamp No. APC000000001'* through APC000078992 and APCO104200 through 104234,
which APCO has deposited into a depository established by APCO for this litigation matter with

Litigation Services and/or are hereby made available for review and copying (at requestor’s

15 See Footnote No. 3.
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expense) at a mutually agreeable time and place. Discovery is ongoing. APCO reserves the right
to supplement or amend its Response to this Interrogatory as investigation, discovery, disclosure
and analysis continues. (See also further clarification supplement to APCO’s Answer fo
Interrogatory 1).

INTERROGATORY NO. 25:

Identify each person you expect to call as an expert witness at the time of trial in this |
action. With respect to cach, please state:

a. the subject matter on which the expert is expected to testify, the substance of the facts
and opinions to which each expert is expected to testify;

b. a summary of the grounds for each opinion;

c. whether written document was prepared by such expert;

d. the professional title, educational background, qualifications and work experience of
each such expert.

ANSWER TO INTERROGATORY NO. 23:

Objection. APCO objects to this Interrogatory on the grounds that it is premature. APCO
has not yet decided on which, if any, expert witnesses might be called at trial. In fact, APCO has
not yet retained any expert witness on this matter, Discovery is ongoing. APCO reserves the
right to supplement this Response when APCO has retained an expert witness on this matter.
(See also further clarification supplement to APCQO’s Answer to Interrogatory 1).
INTERROGATORY NO. 26:

Identify any and all exhibits which you intend to produce at the time of trial in this matter
as it relates to the claims brought by Zitting Brothers and the work, material, and/or equipment
furnished by Zitting Brothers on the Project. |
ANSWER TO INTERROGATORY NO. 26:

Objection. APCO objects to this Interrogatory on the grounds that it is premature. APCO i
has yet to determine the exhibits to be produced at trial. See also Response to Interrogatory No. 1

above, which is incorporated herein by this reference. Subject to and without waiving any
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objections, see documents identified by Bate Stamp No. APCO000000001'¢ through
APCO00078992 and APCO104200 through 104234, which APCO has deposited into &
depository established by APCO for this litigation matter with Litigation Services and/or are
hereby made available for review and copying (at requestor’s expense) at a mutually agreeable |
time and place. See also docwments produced by other parties to this action, including any
documents produced by Zitting Brothers in this action. Discovery is ongoing. APCO reserves the
right to supplement or amend its Response to this Interrogatory as investigation, discovery,
disclosure and analysis continues. (See alse further clarification supplement to APCO’s
Answer to Interrogatory 1).

INTERROGATORY NO.27:

If you have asserted or intend to assert any causes of action, counter-claims, cross-claims,
or any other similar claim against Zitting Brothers in this matter, identify each and state all facts
you rely on to support each claim. |
ANSWER TO INTERROGATORY NO. 27:

Objection. APCO objects on the basis that the Interrogatory is overly broad, vague,
ambiguous, indefinite as to time and without reasonable limitation in its scope. APCO further '
objects on the basis that the question is oppressive, harassing and burdensome; the information
sought seeks APCO’s counsel’s legal analysis and theories regarding laws, ordinances, safety
orders, etc., which are equally available to Zitting Brothers; the question also invades the !
attorney’s work product privilege. APCO further objects on the basis that the question seeks to
invade APCO’s counsel’s work product privilege in that it calls for him to provide an analysis of
written data. APCO further objects on the basis that the question seeks to ascertain all facts and
other data which APCO intends to offer at trial and, as such, is violative of the attorney work
product privilege. APCO objects on the basis that the attorney-client privilege protects disclosure
of the information sought.

Subject to and without waiving any objections, APCO, in view of the claims that have

15 gee Footnote No. 3.
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been asserted by Gemstone, APCO is evaluating all of its options, including asserting claims
against Zitling Brothers, including, but not limited to, breach of contract, unjust enrichment,
indemnity, set off, and contribution. Discovery is ongoing. APCO reserves the right to
supplement or amend its response to this Interrogatory as investigation, discovery, disclosure and
analysis continues. (See also further clarification supplement to APCO’s Answer to
Interrogatory 1).

INTERROGATORY NO. 28:

Pleasc identify the first and last date Zitting Brothers performed work and describe in
detail Zitting Brothers’ scdpe of work for the Project.
ANSWER TO INTERROGATORY NO. 28:

Objection. APCO objects on the basis that the Interrogatory is oppressive, harassing and
burdensome as the information sought information that is equally available to Zitting Brothers.

Subject to and without waiving any objections, APCO responds as follows: Zitting
Brothers commenced with its work on the Project sometime in November 2007. APCQ does not
know the last date that Zitting Brothers performed work on the Project. APCO understands that
Zitting Brothers continued to perform work on the Project after APCO ceased its work and
terminated the prime contract with Gemstone. Discovery is ongoing. APCO reserves the right to
supplement or amend its response to this Interrogatory as investigation, discovery, disclosure and
analysis continues. (See also further clarification supplement to APCO’s Answer to
Interrogatory 1).

INTERROGATORY NO. 29:

For each of the Request for Admissions, which were served upon you concurrently with
these Interrogatories that you denied, either in whole or in part, please state with particularity the
reasons for each and every denial.

ANSWER TQO INTERROGATORY NO. 29:

Objection. This Interrogatory calls for multiple responses as there were denials made by

APCO to Zitting Brothers’ Requests for Admissions. APCO objects to any attempt by Zitting

Brothers to evade any numerical limitations set on interrogatories by asking multiple
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independent questions within single individual guestions and subparts. APCO further objects on
the grounds of relevance and that this Interrogatory is vague, ambiguous, overly broad, unduly
burdensome and oppressive because it seeks to fofce APCO to identify “each and every denial.”
See also Response to Interrogatory No. 1 above, which is incorporated herein by this reference.
Subject to and without waiving any objections, see APCO’s Responses to Zitting Brothers’
Requests for Admissions. See also, Responses to Interrogatory No. 1, 6, and 7 above, which are
incorporated herein by this reference. Also, see documents identified by Bate Stamp No.
APC000000001" through APC000078992 and APCO104200 through 104234, which APCO has
deposited into a depository established by APCO for this litigation matter with Litigation
Services and/or are hereby made available for review and copying (at requestor’s expense) at a
mutually agreeable time and place. Discovery is ongoing. APCO reserves the right to supplement
or amend its Response to this Interrogatory as investigation, discovery, disclosure and analysis
continues. (See also further clarification supplement to APCO’s Answer to Interrogatory 1).
INTERROGATORY NO. 3¢:

Identify all facts and circumstances leading up to your issuance of the stop work order to
Zitting Brothers and describe any and all reasons you believe you were justified you in taking
such action.

ANSWER TO INTERROGATORY NO. 30:

Objection. APCO objects to this request for Interrogatory is overly broad, unduly
burdensome and oppressive because it seeks to force APCO to identify “all facts and
circumstances leading up to your issuance of the stop work order to Zitting Brothers and describe
any and all reasons you believe you were justified you in taking such action.” Broad ranging
written discovery is improper When it essentially subsumes every fact in the case. See Hiskett v.

Wal-Mart Stores, Inc., 180 F.R.D. 403, 404 (D. Kan. 1998); Safeco of Am. V. Rawstron, 181

FR.D. 441, 447048 (C.D. Cal. 1998); Lawrence v. First Kan. Bank & Trust Co,, 169 F.R.ID. 657,

660-63 (D. Kan. 1996)(same); Hilt v. SF¥C, Inc., 170 F.R.D. 182, 186-87 (D. Kan. 1997). APCO

I See Footnote No. 3.
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further objects to this Interrogatory on the grounds of attorney client privilege and/or attorney
work product. APCO furiher objects that this Interrogatory is premature, as discovery has just
commenced on this matter and APCO has not yet identified all facts that it intends to use relative
the Zitting Brothers’ action.

Subject to and without waiving any objections, APCO responds as follows: After APCO
was not paid by Gemstone for work that was being performed by APCO and its subcontractors,
APCO, pursuant to Nevada law, gave notice to Gemstone of its intent to stop work and ferminate
the prime contract unless payment was made. APCO provided a copy of such notice to its

subcontractors, including Zitting Brothers, so that the subcontractors, including Zitting Brother,

.could take whatever action they deemed necessary to protect their respective rights under

Nevada law. After payment from Gemstone was not made, APCO, as allowed under Nevada law,
terminated its prime contract with Gemstone and further notified its subcontractors, including
Zitting Brothers of such termination. See also, Responses to Interrogatory No. 1, 6, and 7 above, |
which are incorporated herein by this reference. Also, see documents identified by Bate Stamp |
No. APC000000001"® through APC000078992 and APC0104200 through 104234, which APCO
has deposited into a depository established by APCO for this litigation matter with Litigation
Services and/or are hereby made available for review and copying (at requestor’s expense) at a
mutually agreeable time and place. Discovery is ongoing. APCO reserves the right to supplement
or amend its Response to this Interrogatory as investigation, discovery, disclosure and analysis
continues. (See also further clarification supplement to APCO’s Answer to Interrogatory 1).
INTERROGATORY NO. 31: |

If you or any officer, director, or employee of APCO has had any conversations with
Zitting Brothers regarding the facts alleged in Zitting Brothers Complaint against APCO and
Gemstone, please state the dates of each conversation, the parties, involved, the contents of the

conversation, and what was said.

"% See Footnote No. 3.
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ANSWER TO INTERROGATORY NO. 31:

Objection. APCO objects on the grounds of relevance and further objects that this
Interrogatory is vague, ambiguous, overly broad, unduly burdensome and oppressive because it
secks to force APCO to identify any conversations that APCO may have had with Zitting
Brothers including the dates of each conversation, persons involved and the contents of the
conversations. APCO further objects to this Interrogatory on the grounds that the burden of
deriving or ascertaining the answer to this Interrogatory is substantially the same for Zitting
Brothers as for APCO. See also Response to Interrogatory No. 2 above, which is incorporated
herein by this reference.

Subject to and without waiving any objections, APCQ, during the course of construction,
had BUmMerous conversations with Zitting Brothers relative Zitting Brothers® work and the Project
in general. APCO is unable to recall each and every conversation and their contents. Discovery is
ongoing. APCO reserves the right to supplement or amend its response to this Interrogatory as
investigation, discovery, disclosure and analysis continues. (See alss further clarification
supplement {6 APCQO’s Answer to Interrogatory 1).

INTERROGATORY NO. 32:

If you or any officer, director, or employee of APCO has had any conversations with
Camco regarding the facts alleged in Ziiting Brothers Complaint against APCO and Gemstone,
please state the dates of each conversation, the parties, involved, the contents of the conversation,
and what was said,

ANSWER TO INTERROGATORY NO. 32:

Objection. APCO objects on the grounds of relevance and further obiects that this |
Interrogatory is vague, ambiguous, overly broad, unduly burdensome and oppressive because it
seeks to force APCO to identify any conversations that APCO may have had with Camco
including the dates of each conversation, persons involved and the contents of the conversations.
See also Response to Interrogatory No. 2 above, which is incorporated herein by this reference.

Subject to and without waiving any objections, APCO, does not recall having any

conversations with Camco regarding Zitting Brothers’ work or otherwise. Discovery is ongoing.
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APCO reserves the right to supplement or amend its response to this Interrogatory as
investigation, discovery, disclosure and analysis continues. (See also further clarification
supplement to APCO’s Answer to Interrogatory 1).

INTERROGATORY NO. 33:

If you or any officer, director, or employee of APCO has had any conversations with
Gemstone regarding the facts alleged in Zitting Brothers’ Complaint against APCO and
Gemstone, please state the dates of each conversation, the parties, involved, the contents of the
conversation, and what was said.

ANSWER TO INTERROGATORY NO. 33:

Objection. APCO objects on the grounds of relevance and further objects that this
Interrogatory is vague, ambiguous, overly broad, unduly burdensome and oppressive because it
seeks to force APCO to identify any conversations that APCO may have had with Gemstone
including the dates of each conversation, persons involved and the contents of the conversations.
See also Response to Interrogatory No. 2 above, which is incorporated herein by this reference.

Subject te and without waiving any objections, APCO, during the courée of construction,
undoubtedly had some conversations with Gemstone relative Zitting Brothers’ work and the
Project in general. APCO is unable to recall each and every conversation and their contents.
Discovery is ongoing. APCO reserves the right to supplement or amend ifs response to this
Interrogatory as investigation, discovery, disclosure and analysis continues. (See also further
clarification supplement to APCO’s Answer to Interrogatory 1).

INTERROGATORY NO. 34:

If you or any officer, director, or employee of APCO has had any conversations with any
Third-Party regarding the facts alleged in Zitting Brothers’ Complaint against APCO and
Gemstone, please state the dates of each conversation, the parties, involved, the contents of the
conversation, and what was said.

ANSWER TO INTERROGATORY NO. 34:
Objection. APCO objects on the grounds of relevance and further objects that this

Interrogatory is vague, ambiguous, overly broad, unduly burdensome and oppressive because it
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seeks to force APCO to identify any conversations that APCO may have had with a Third Party
including the dates of each conversation, persons involved and the contents of the conversations. |
See also Response to Interrogatory No. 2 above, which is incorporated herein by this reference.

Subject to and without waiving any objections,” APCO does not recall having any
conversations with a “Third-Party’ regarding Zitting Brothers” work or otherwise. Discovery is |
ongoing. APCO reserves the right to supplement or amend its response to this Interrogatory as
investigation, discovery, disclosure and analysis continues. {See alse further clarification
supplement to APCO’s Answer to Interrogatory 1).

INTERROGATORY NO. 35:

If you contend that your lien has priority over any other party in this matter, including
Zitting Brothers, please state each and every fact supporting your claim. )
ANSWER TO INTERROGATORY NO. 35:

Objection. APCO objects on the grounds of relevance and further objects that this
Interrogatory is vague, ambiguous, overly broad, unduly burdensome and oppressive because it
seeks to force APCO to identify “cach and every fact supporting” “that your lien has priority
over any other party in this matter.” See also Response to Interrogatory No. 2 above, which is
incorporated herein by this reference.

Subject to and without waiving any objections, APCO responds as follows: APCO has
asserted priority over the deeds of trust that are of record against the Manhattan West Project
pursuant to NRS 108.225. Priority over the deeds of trusts is based on the fact that APCO first
performed work under the Grading Agreement on or about May 2007. APCO first performed
work under the ManhattanWest General Construction Agreement for GMP or abouf September
5, 2007. The deeds of trust on the property attached after construction work commenced. APCO
has further asked the Court to declare the rank of mechanic’s liens pursuant to NRS 108.236. See
also documents identified by Bate Stamp No. APC000000001" through APC000078992 and
APCO104200 through 104234, which APCO has deposited into a depository established by

19 See Footnote No. 3.
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APCO for this litigation matter with Litigation Services and/or arc hereby made available for
review and copying {at requestor’s expense) at a mutvally agreeable time and place. Discovery is
ongoing; APCO reserves the right to supplement or amend its Response to this Interrogatory as
investigation, discovery, disclosure and analysis continues. (See also further clarification
supplemént to APCO’s Answer to Interrogatory 1),

INTERROGATORY NO. 36:

Identify the amount of your lien and state whether any of the amounts owed to the
subcontractors in this matter, including Zitting Brothers, are included in said amount. If so,
provide a breakdown of all amounts making up your lien on the Project.

ANSWER TO INTERROGATORY NO. 36:

The current principal amount of APCO’ s lien, as set forth in the Amended and Restated
Notice of Lien that APCO recorded on February 11, 2009 in Book 20090211 as Instrument No.
48031, is $20,782,659.95. APCO’s lien includes an amounts owed to the subcontractors and/or
suppliers through the date of APCQ’s termination of prime contract with Gemstone. APCO’s
lien does not include any sums for any work that any subcontractor and/or supplier may have
performed and/or furnished after termination directly to Gemstone or through Camco. The

breakdown of APCO’s lien is as follows:

Original Contract Amount $153,472,300.00
Change Orders $14,597,570.26

-Revised Contract Amount $168,069,870.26

Contract Work Performed & Billed thur | $60,325,901.89

Aneust 2008

Change Order Work Performed thur| $9,168,116.32
Aungust 2008 :

Total Work Performed thur August 2008 | $69,494,018.21
Less Pervious Payments ($48,711,358.26)
_ Fingl Lien Amount $20,782,659.95

Discovery is ongoing. APCO reserves the right to supplement or amend its Response to
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this Interrogatory as investigation, discovery, disclosure and analysis continues. (See also
further clarification supplement to APCO’s Answer to Interrogatory 1).
INTERROGATORY NO. 37:

Identify the date you started construction on the Project and describe the work that was
performed during the first three months of the Project.
ANSWER TO INTERROGATORY NO. 37: ;

Objection. APCO objects on the grounds of relevance and further objects that this
Interrogatory is vague, ambiguous, overly broad, unduly burdensome and oppressive because it
secks to force APCO to describe “the work that was performed during the first three months of
the Project” APCO further objects on the grounds that it is vague and ambiguous in that

31 k&

“construction”, “work” and “first three months of the Project” are not defined. See also Response
to Interrogatory No. 2 above, which is incorporated herein by this reference. Subject to and
without waiving any objections, APCO responds as follows: APCO first performed work under
the Grading Agreement on or about May 2007. APCO first performed work under the Manhattan
West General Construction Agreement for GMP or about September 5, 2007. See also
documents identified by Bate Stamp No. APC000000001%° through APC000078992 and
APCO104200 through 104234, which APCO has deposited into a depository established by
APCO for this litigation matter with Litigation Services and/or are hereby made available for
review and copying (at requestor’s expense) at a mutually agreeable time and place. Discovery is
ongoing; APCO reserves the right to supplement or amend its Response to this Interrogatory as
investigation, discovery, disclosure and analysis continues. (See also further clarification
supplement to APCO’s Answer to Interrogatory 1).

INTERROGATORY NO. 38:

Identify all payments received by you for the work, material, and/or equipment furnished

by Zitting Brothers at the Project for which Zitting has not been paid.

78 See Footnote No. 3.
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ANSWER TO INTERROGATORY NO. 38:

None. APCO has not received any payments for work, materials and/or eguipment
furnished by Zitting Brothers at the Project for which Zitting Brother has not beén paid by
APCO. (See also further clarification supplement to APCO’s Answer to Interrogatory 1).
INTERROGATORY NO. 39:

Identify all facts, opinions, or law not set forth in other responses, which you contend
would excuse you from paying Zitting Brothers the owed and outstanding amounts for the work,
material, and/or equipment furnished by Zitting Brothers at the Project.

ANSWER TO INTERROGATORY NOQ. 39:

Objection. APCO objects on the grounds of relevance and further objects that this
Interrogatory is vague, ambiguous, overly broad, unduly burdensome and oppressive because it
seeks to force APCO to identify “all facts, opinions, or law not set forth in other responses,
which you contend would excuse you from paying Zitting Brothers the owed and outstanding

amounts for the work, material, and/or equipment furnished by Zitting Brothers at the Project.”

APCO further objects to this Request on the grounds of attorney client privilege and/or attorney

work product. APCO further objects that this Interrogatory is premature, as discovery has just

commenced on this matter and APCO has not yet identified all facts that it intends to use relative

the Zitting Brothers’ action. APCO further objects on the basis that to answer this Interrogatory |

would result in annoyance, embarrassment, or oppression to APCO in that the question is overly
broad, vague, ambiguous, indefinite as to time and without reasonable limitation in its scope.
APCO further objects on the basis that the question is oppressive, harassing and burdensome; the
information sought secks APCO’s counsel’s legal analysis and theories regarding laws,
ordinances, safety orders, etc., which are eqﬁally available to Zitting Brother; the question also
invades the attorney’s work product privilege. APCO further objects on the basis that the
guestion calls for information which is available to all parties equally, and is therefore oppressive
and burdensome to APCO. APCO further objects on the basis that the question seeks information
which is protected from disclosure by the attorney’s work product privilege. APCO further

objects on the basis that the question seeks to invade APCO’s counsel’s work product privilege
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in that it calls for him to provide an analysis of written data and/or law.

APCQ {further objects to this Interrogatory on the ground that it calls for legal
conclusions. See also Response to Interrogatory No. 2 above, which is incorporated herein by
this reference. Subject to and without waiving any objections, APCO responds as follows:
Gemstone has asserted various complaints about the quality of the work performed by APCO
and its subcontractors. As of this time, Gemstone has not identified specific issues that Gemstone
has with APCO’s or its subcontractor’s work, including that of Zitting Brothers. However, as a
result of Gemstone’s assertions that there are issues with the quality of the work performed on
the Project, Gemstone has failed to pay APCO for the work that APCO performed, including the
work that was performed by Zitting Brothers. Pursuant to the terms of the Subcontract
Agreement, any payments to Zitting Brothers were specifically conditioned upon APCQO’ s actual
receipt of payment from Gemstone for Zitting Brothers’ work. Moreover, the Subcontract
specifically provided that Zitting Brothers was assuming the same risk that Gemstone may |
become insolvent and not be paid for its work as APCO assumed in entering into prime contract
with Gemstone. Zitting Brothers further agreed that APCO had no obligation to pay Zitting
Brothers for any work performed by Zitting Brothers until or unless APCO had actually been
paid for such work by Gemstone. To date, APCO has not been paid for the work performed,
including the work performed by Zitting Brothers. In fact, due to non-payment, APCO exercised 2
its rights pursuant to NRS Chapter 624 and terminated the prime contract with Gemstone and |
further terminated the Subcontract with Zitting Brothers. After APCO ceased work on the
Project, Zitting Brothers may have negotiated with Camco, the replacement general contractor,
and/or Gemstone and may have eniered info a ratification agreement, wherein APCO was
replaced as the general contractor under the Subcontract and Camco and/or Gemstone became
liable for any monies due Zitting Brothers on the Project. Discovery is ongoing. APCO reserves
the right to supplement or amend its response to this Interrogatory as investigation, discovery,
disclosure and analysis continues. (See alse further clarification supplement to APCO’s

Answer fo Interrogatory 1}
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INTERROGATORY NO. 40:

Identify and explain what sections or provisions, if any, of your contractors license ;

absolves you of your obligation to pay Zitting Brothers, your subcontractor, the owed and
outstanding amounts for the work, material, and/or equipment furnished by Zitting Brothers at
the Project irrespective of whether the owner has paid you.

ANSWER TO INTERROGATORY NO., 40:

Objection. APCO objects to this Inten'ogatbry on the grounds that this Interrogatory is
vague, ambiguous, overly broad, unduly burdensome and oppressive because it seeks to force
APCO to identify “explain what sections or provisions, if any, of your “contractors license”
absolves you of your obligation to pay Zitting Brothers, your subcontractor, the owed and
outstanding amounts for the work, material, and/or equipment furnished by Zitting Brothers at
the Project irrespective of whether the owner has paid you.” Broad ranging interrogatories are
improper when they essentially subsume every fact in the case or every person having

knowledge. See Hiskett v. Wal-Mart Storcs, Inc., 180 F.R.D. 403, 404 (D. Kan. 1998).

(“Interrogatories should not require the answering party to provide a narrative account of its
case.”). Parties can hardly know when they have identified “all” facts, persons, and documents
with respect to anything — particularly before the close of discovery. “How can the court make
enforceable orders with reference to ‘all’ of anything?” Often, the relevance of a particular fact
to a particular issue is not known until clarified and put into context by testimony at deposition
or trial. Such a question places the responding party in an impossible position. See id.; Safeco of

Am. V. Rawstron, 181 F.R.D. 441, 447048 (C.D. Cal. 1998)(finding unreasonable an

interrogatory calling for all facts supporting denial of a request for admission); Lawrence v. First

Kan. Bank & Trust Co,, 169 FR.D. 657, 660-63 (D. Kan. 1996)(same); Hilt v, SFC, Inc,, 170

FR.D. 182, 186-87 (D. Kan. 1997)(finding unduly burdensome an interrogatory seeking to
require plaintiff to state ‘each and every fact’ supporting allegations of a complaint).
Subject to and without waiving any objections, See Response to Interrogatory No. 1, 6

and 7 above, which are incorporated herein by this reference. Also, see documents identified by
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Bate Stamp No. APC0000000012! through APC000078992 and APCQ104200 through 104234,
which APCO has deposited into a depository established by APCO for this litigation matter with
Litigation Services and/or are hereby made available for review and copying (at requestor’s
expense) at a mutually agreeable time and place. Discovery is ongoing, APCO reserves the right
to supplement or amend its Response to this Interrogatory as investigation, discovery, disclosure
and analysis continues. (See also further clarification supplement to APCO’s Answer to
Interrogatory 1). |
Dated this 7th day of November, 2017,
MARQUIS AURBACH COFFING

By ___/s/ Cody S. Mounteer, Esq.
Jack Chen Min Juan, Esq.
Nevada Bar No. 6367
Cody S, Mounteer, Esq.

Nevada Bar No. 11220

10001 Park Run Drive

Las Vegas, Nevada 89145
Attorneys for APCO Construction

} See Footnote No. 3.
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CERTIFICATE OF SERVICE
I hereby certify that the foregoing APCO CONSTRUCTION’S SUPPEEMENTAL
ANSWERS TO ZITTING BROTHERS CONSTRUCTIONS FIRST SET OF REQUESTS
FOR INTERROGATORIES was submitted electronically for filing and/or service with the
Eighth Judicial District Court on the 7th day of November, 2017, Electronic service of the

foregoing document shall be made in accordance with the E-Service List as follows: >

Sclevt Al Select None
Bennett Tueller J nhnsm; & Deere -

, Emall :
bert, mhnson@bt;d com.
kdunn@bt;icom
Cadden & Fulier LLP
Name Email
Dana Y. Kim dkim@caddenfuller.com
S. Judy Hirahara thirahara@caddenfuller.com
Tammy Cortez tcortez(@caddenfuller.com

; Dav:d J. \'Iernll P C .
Name ’  Email

Dav;d] Memll o davxd@dmemﬂpc com

chkmson erght PLLC

Name Email Sel
Cheri Vandermeulen cvandermeulen@dickinsonwright.com & ¥
Christine Spencer cspencer@dickinsonwrightcom 2 ¥
Donna Wolfbrandt dwolfhrandt@dickinsonwright.com 2
Eric Dobberstein adobberstein@dickinsonwright.com 2
S Durham Jones. &Pmezar C
Naie - ‘ Email _Selec
Brad ‘Slighting bshghtmg@dmlaw com’ g

L Cmdv Simmons csnnmans@dwlaw com

G E. Robmson Law

Name Email Sel
George Robinson grobinson(@pézziliollovd.com = ¥
T GERRARD COX & LARSEN . .
Name Email Select
Aaron D. Lancaster alancaster@gerrard-cox.com 5 ¥
Douglas D, Gerrard deerrard@perrard-cox.com 3
" Kavtlyn Bassett  Kbasseti@gerrard-cox.com, =2

2 Pursuant to EDCR 8.05(a), each party who submits an E-Filed document through the E-Filing System
consents to electronic service in accordance with NRCP 5(b)(2X(D).
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Electronically Filed .
s 1112712017 11:23 AM
« Steven D. Grierson

CLERK OF THE CO ' ]
N peex DISTRICT COURT wﬁw
2 CLARK COUNTY, NEVADA
3
4| APCO CONSTRUCTION, a Nevada }
corporation, )
5 ) _
Plaintiff{s), Y CASE NO. A571228
6 ) DEPT. NO. XIII
vs. }
7 ) {(Consolicated with A574391
8 GEMSTONE DEVELOPMENT WEST, INC., & |} A574792; RA577623; AS8B0882;
Nevada corporation, et al., y A583289; ALB4730; ALB7168;
9 y A589195; AS592826; A5S6B24;
Defendant {s). )y AS970B9; A606730; A608717;
18 ) ) A608718)
AND ALL RELATED CLAIMS. )
11
12 DECISTON
13 THIS MATTER having come before the Court on November 16,
14| 2017 for hearing on “Zitting Brothers Construction, Inc.’'s Motion
I3 for Partial Summary Judgment Against APCO Censtruction,” with
\1¢ 16 appearances as noted in the Minutes and to be reflected in the
’
%7 proposed order to be submitted as directed hereinbelow;
e
0 = 8
gﬁ e : AND, the Court having heard the argument of counsel andg
ey P
i 59
ﬁ ‘; o] having then taken such items under advisement for further
e 2 #0

31 consideraticon, and being now fully advised in the premises;

NOW, THEREFORE, the Court decides the submitted issued

22
as follows:
23
24 The subject Meotion has been well briefed and argued with
35 the parties"contentions. In the interest of time, the Court will

26(| make its ruling with instructions hereinbelow to counsel to submif]
37| & proposed order consistent with the briefing and argument

28

WARK R, RDEMTON
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DEFARTMENT THIRTEEN
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AR R. DENTON

MRTRIAT anere
SR TARIGT JUDGL

DEPARTMENT THIRTEEN
LAB VEGAS, Nv 88158

supportive of the same.

The “pay-if-paid” aspect of zitting’s Motion has been
the subject of another recent Decision of the Courxt. However,
putting that aspect of the Motion aside, the Court still has before
it the question of whether there are genuine issues going to breach
of contract related to Zitting’s performance of the same.

The Couxrt is persuaded that, in what is one of the oldest
cases pending in this Court, what APCO has provided is “too little
too late.” Tt is simply unfair to require Zitting to address
supposed issues that have been drawn out at the last minute.

All things considered, the subject Motion is GRANTED in
its entirety.

Counsel for Zitting is directed to submit a proposed order
consistent with the foregoing and which sets forth the underpinnings
of the same in accordance herewith and with the aspects of ¢counsel’s
briefing and argument supportive of the same. Such proposed order
should be submitted to opposing counsel for review and signification
of approval/disapproval. Instead of seeking to clarify or litigate
meaning or any disapproval through correspondence directed to ths
Court or to counsel with copies to the Court, any such clarification
or disapproval should be the subject of appropriate motion practice.

This Decision sets forth the Court’s intended dispositiorn

0327
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27
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MARK H, DENTON

MECFEENY 4
DEETRIZT JUDSE

DEPARTMENT THIRTEEN
LAS VEGAS, NV 89155

on the subject, but it anticipates further order of the Court to

make such disposition effective an order or judgment.

o
DATED this iQ /§

f November, 2017.

MARKVR.  DENTON = 7
DISTRICT JUDGE

CERTIFICATE

I hereby certify that on or about the date filed, this
document was Electronically Served to the Counsel on Record on the

Clark County E~File Electronic Service List.

. Aﬁd&&ﬂ;) éié?Lh,
LORRATINE TASHIRO
Judicial Executive Assistant

Dept. No. XIII

0328




EXHIBIT 10



[C- T - T = S & T O ¥ s

bR MR N2 I T N R L e e e e
[~ B~ (¥} AW N - O v e s R W N o O

Electronically Filed
7/31/2017 5:33 PM
Steven D. Grlerson

CLERK OF THE CO
MPSJ _ WEW

JORGE RAMIREZ, ESQ.

Nevada Bar No. 6787

I-CHE LAI ESQ.

Nevada Bar No. 12247

WILSON, ELSER, MO§KOWITZ, EDELMAN & DICKER LLP
300 South 4™ Street, 11" Floor
Las Vegas, NV 89101-6014
Telephone: (702) 727-1400
Faesimile: (702) 727-1401

Jorge. Ramirez@wilsonelser.com
I-Che.Lai(@wilsonelser.com
Attorneys for Lien Clamant,
Zitting Brothers Construction, Inc.

DISTRICT COURT
CLARK COUNTY, NEVADA
APCO CONSTRUCTION, & Nevada CASENO. A571228
corporation, - DEPT. NO. XIII
Plaintiff, _ Consolidated with:
Vs. AS574391; AST4792; A577623; A583289;

- AS87168; AS80889; A584730; A589195;
GEMSTONE DEVELOPMENT WEST, INC., | 595552, A597089; A592826; A589677;

aNevada corporation, A596924; A584960; A608717; A608718; and
A590319
Defendant.

AND ALL RELATED MATTERS

ZITTING BROTHERS CONSTRUCTION, INC 'S MOTION FOR
PARTIAL SUMMARY JUDGMENT AGAINST APCO CONSTRUCTION

Under Nev, R. Civ. P. 56(b), Zitting Brothers Construction, Inc. (“"Zitting”), a lien-claimant,
respectfully requests that this Court grant summary judgment against APCO Construction (“"APCO”)
on its breach of contract ¢laim and claim under Chapter 108 of the Nevada Revised Statutes. The
undisputed material facts show that APCO breached its contract with Zitting by refusing to pay the
full amount owed for Zitting's work o the Manhattan West Condominiums (the “Project™). Zitting
explains this further in the supporting memorandum of points and authorities, which is supported by
the attached exhibits, the records of this Court, and any oral arguments that this Court may entertain

at the hearing on this motion.

1179131v.2
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DATED this 31st day of July, 2017

WILSON ELSER MOSKOWITZ EDELMAN &
DICKER LLP '

A / o
Jorge Ramirez, Esq.
Nevada Bar No. 6787
I-Che Lai, Esq.

Nevada Bar No, 12247

300 South 4" Street, 11™ Fioor
Las Vegas, NV 89101

Telephone: (702) 727-1400
Facsimile: (702) 727-1401
Attorneys for Lien Claimant,
Zitting Brothers Construction, Inc.

NOTICE OF HEARING ON ZITTING BROTHERS CONSTRUCTION, INC.’S MOTION
FOR PARTIAL SUMMARY JUDGMENT

Please take notice that Zitting will bring its Motion for Partial Summary Judgment for

, September 5, 2017 9:00
hearing in Department XIII of the above-captioned court on ,at

a.m., or as soon thereafter as this matter may be heard.

DATED‘ this 31st day of July, 2017,

WILSON ELSER MOSKOWITZ EDELMAN &
DICKER LLP

. /“//j?

T / e 4

Jorge Ramirez, Esq. -

Nevada Bar No. 6787

[-Che Lai, Esq.

Nevada Bar No. 12247

300 South 4" Street, 11" Floor

Las Vegas, NV 89101

Telephone: (702) 727-1400

Facsimile: (702) 727-1401

Attorneys for Lien Claimani,

Zitting Brothers Construction, Inc,

1179831v.2
0331
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MEMORANDUM OF POINTS AND AUTHORITIES
I INTRODUCTION

This case involves the construction of the Project, which was owned and developed by
Gemstone Development West, Inc. (“Gemstone”). Zitting was one of the many sub-contractors hired
by APCO to prdvide material and labor for the Project. After Zitting completed its approved scope
of work on two buildings for the Project, but before Zitting received full payment for that work,
Gemstone stopped construction on the Project due fo its purported Joss of financing for the
construction.

Although APCO does not dispute the unpaid balance owed for Zitting’s work on the Project,
APCO has repeatedly refused to pay Zitting that balance. This refusal arises solely from APCO’s
misplaced reliance on the “pay-if-paid” provisions in the subcontract between APCO and Zitting.
Those provisions only require APCO’s payment to Zitting when APCO receives éctual payment
from Gemstone. The provisions relied upon by APCO, however, are void and unenforceable under
Nevada law. Therefore, there is no triable issue of APCO’s breach of the subcontract, and Zitting is
entitled to judgment on its breach of contract claim and claim under Chapter 108 of the Nevada
Revised Statutes as a matter of law.

1. STATEMENT OF UNDISPUTED MATERIAL FACTS

On Seﬁtember 6, 2007, Gemstone entered into a written contract with APCO for APCO to
serve as the prime contractor for the Project. (Ex. C at ZBCI002103.) About two months later,
APCO and Zitting entered into a written subcontract for Zitting to provide framing materials and
labor for the Project. (Ex. D at APCO00044592, APCOO0044607.) Under the terms of the
subcontract, APCO would pay Zitting 90% of the amount owed for satisfactory work completed on &
periodic basis. (/4. at APCO00044593-APC0O00044595.) The remaining 10% of the amount owed to
Zitting would be withheld as the “retention amount.” (Jd. at APCO00044595.) APCO would pay
Zitting the retention amount for work on & building once the building is “complete.” {Id.) The
subcontract deemed Zitting’s work on a building to be “complete” as soon as “drywall [for the
building] is completed.” {Jd.) Nevertheless, in the event that APCO’s coniract with Gemstone is

terminated, APCO would pay Zitting the entire amount owed for the work completed. (Jd. at

-3
1179131v.2
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APCO00044601.) APCO could only terminate its subcontract with Zitting for cause upon written
notice. (Jd. at APC0O00044600.)

Zitting began its work under the subcontract around November 19, 2007, and continued its
work until approximately December 15, 2008, when Zitting received notice that the Project was
shutting down, (Ex. A (Zitting Decl.) at § 6.) By the time the Project shut down, Zitting completed
its contracted work that cost $4,033,654.85, including $423,654.85 in owner-requested change
orders that was approved by operation of law. (Jd. at § 10.) The completed work included Zitting’s
entire scope of work for Buildings 8 and 9 of the Project. (/4. at § 7.) The drywall was completed in
those two buildings, and Zitting had submitted close-out documents for its work, including as-built
drawings. (Zd. at 19 7-8.)

To date, Zitting only received $3,282,849.00 in payment. (/d. § 14.) APCO refused to pay
Zitting $750,807.16 of the amount remaining owed for Zitting’s work completed prior to APCO’s
departure from the Project, including $347,441.67 in unpaid change orders and $403,365.49 in
unpaid retention amount. (/4. §§ 12-13, 15; Ex. F at ZBCI002037; Ex. G at ZBCI002032.)

Gemstone had terminated its contract with APCO for cause in August 2008, (Ex. B (Benson
Dep.) at 34,7-36:13.) Zitting never received a written notice of termination for cause from APCO.
(Ex. Aatg16.)

Zitting took steps to comply with all requirement of Chapter 108 of the Nevada Revised
Statutes for the perfection of its lien:

* On January 14, 2008, Zitting served its Notice of Right to Lien to APCO and Gemstone

via certified mail. (Ex. J; Ex. U at 9:1-24.)
s (On December 4, 2008, Zitting served its Notice of Intent to Lien to APCO and Gemstone
via certified mail. (Ex. K; Ex. U at 9:1-24.)

¢ On December 23, 2008, Zitting recorded its Motice of Lien on the Project and served the

document on APCO and Gemstone via certified mail on December 24, 2008. (Ex. L; Ex.

U at 9:1-24)

1791312
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= On April 30, 2009, Zitting filed its complaint for foreclosure and a Notice of Lis
Pendens—approximately five months after recording the notice of lien. (Ex. M; Ex. N;
Ex. Uat9:1-24) . |

= Around June 16, 2009, Ziiting provided a Notice of Foreclosure, and this notice was
published in accordance in accordance with Nev. Rev. Stat. 108,239, (Ex. O; Ex. U at
9:1-24.)

*  On April 7, 2010, Zitting recorded its Amended Notice of Lien and seﬁed the same on
APCO and Gemstone via certified mail. (Ex. P; Ex. U at 9:1-24.)

III.  STANDARD FOR SUMMARY JUDGMENT

Summary judgment is proper “if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show that there is no genvine issue as to any
material fact and that the moving party is entitled fo a judgment as a matter of law” on any issues.
New. R, Civ. P, 56(b), (c}. The purpose of summary judgment is to obviate the need for trials when
they would serve no useful purpose. Short v. Hoie! Riviera, Inc., 79 Nev, 94, 96, 378 P.2d 979, 980
(1963). Similarly, the United States Supreme Court, citing Nev. R, Civ. P, 56’s federal equivalent,'
has explained that “[sjummary judgment procedure is properly regarded not as a disfavored
procedural shortcut, but rather as an integral part of the federal rules as a whole, which are designed
tc; secure the just, speedy and inexpensive determination of every action.” Celotex Corp. v. Catrett,
477U.8, 317, 327, 106 S, Ct, 2548, 2555 (1986) (internal quotations omitted).

Once the moving party meets its burden of demonstrating an absence of evidence to support
the non-moving party’s case, the burden shifis to the non-moving party fo set forth specific facts
demonstrating that there exists a genuine issue of material fact for trial. /d at 325, 106 8. Ct. at
2554. Moreover, the non-moving party must raise factual disputes which are material—defined as
those required to prove a basic element of a claim. /d. A failure to show that a dispute of material |
fact exists as to any of the basic elements of the non-moving party’s claim effectively “renders all

other facts immaterial.” Jd. at 323, 106 5, Ct. at 2552,

! The Nevada Supreme Court has adoptad the federa) standard for summary judgment as Nevada’s standard, See Wood v.
Safeway, Inc., 121 Nev. 724, 731, 121 P.3d 1026, 1631 (2005).

1179131v.2
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A “genuine issue of material fact is one where the evidence is such that a reasonable jury
could return a verdict for the non-moving party.” Posadas v. City of Reno, 109 Nev. 448, 452, 851
P.2d 438, 441-42 (1993). But the non-moving party cannot build its case on “gossamer threads of
whimsy, speculation and conjecture.” /d. at 452; see also Garvey v. Clark County, 91 Nev. 127, 130,
532 P.2d 269, 271 (1975) (holding that mere allegations are insufficient to defeat summary
judgment). Thus, “[a]lthough evidence presented in support of a motion for summary judgment is to
be construed in the light most favorable to the nonmoving party, [the non-moving] party must set
forth facts demonstrating the existence of a genuine issuc in order to withstand a disfavorable
summary judgment.” Sustainable Growth Initiative Commiitee v. Jumpers, LLC, 122 Nev. 53, 61,
128 P,3d 452, 458 (2006).
1V, ARGUMENT

A. APCO breached its contract with Zitting by refusing to pay the full amount owed
for Zitting’s work on the Project,

There is no triable issue that APCO breached its contract with Zitting, To establish a breach
of contract under Nevada law, there must be (1) the existence of a valid contract, (2) & breach by the
defendant, and (3) damage as a result of the breach. Richardson v. Jones, 1 Nev. 405, 408 (1865). In|

this case, all of these elements are present.

1. Zitting had a valid and eunforceable contract with APCO from about
November 19, 2007 to about December 15, 2008.

The undisputed evidence establishes a contract between APCO and Zitting. Exhibit D is the
written subcontract executed by APCO and Zitting on November 17, 2007. (Ex. A at § 5; Ex. D)
Under the subcontract, APCO could only terminate it for cause upon written notice. (Ex. D at
APCO00044598-44601.) Prior to the Project’s shutdown, Zitting did not receive a written notice for
termination of its conteact for cause. (Ex. A at T 16.) Although APCO’s contract with Gemstone
ended around August 2008 and the Project completely shut down in December 2008, (/d,; Ex. B at
34:7-36:13, 40:13-15), the subcontract between Zitting and APCO is still valid and enforceable.

/!
H

1

G-
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2. APCO’s failure to pay the amount owed for Zitfing’s work on the Project
constifutes a breach of contract.

APCO breached its subcontract with Zitting by refusing to pay Zitting all amounts owed
under the subceniract. Under the subcontract, Zitting was required fo provide framing materials and
labor for certain buildings of the Project, and APCO was required to pay Ziftting on a periodic basis
for satisfactory work. (Ex. D at APCO00044593-APC000044595, APCO00044607,) Zitting
completed its scope of work on two buildings—Buildings 8 and 9 of the Project—without any issues
with the timing or quality of the work. (Ex. A, at 1§ 7-9; Ex. B at 28:15-29:1.) However, as of today,
APCO has not paid Zitting for the work completed on the owner-requested change orders before
APCO left the Project and continues to withhold the retention amount. (Ex. A at§ 15; Ex. L)

First, Zitting had requested payment of $347,441.67 for satisfactory work on owner-
requested change order completed before APCO lefl the Project. (Ex, A at ¥ 12; Ex. F.) This arose
from Zitiing’s previous request for change orders from Gemstone and APCO to address owner-
requested changes to the plans. (Ex. A at §§ 10-12; Ex. E; Ex. F.} APCO and Gemstone failed to
submit a written notice rejecting the change order after Zitting’s request for the change orders, (Ex.
A aty 11; Ex. H at ZBCI001153.) As APCO must concede, by operation of law, its failure to reject
the change order resulted in the approval of the change orders. (See Ex. H at ZBCI001153
(discussing Nev. Rev. 624.626),) With statufory approval of the change orders, APCO owed Zitting
$347,441.67 for Zitting’s completed work on the change orders.

Second, Zitting had requested payment of its retention amount--$403,365.49—for its work
on the completed Buildings 8 and 9. (Ex. A at § 13; Ex. G.) Under Zitting’s subcontract, Zitting
would only receive 0% of the payment for its satisfactory work on the Project. (Ex. D at
APCO00044594.) The subcontract called for the payment of the remaining 10%—the retention
amount—upon completion of the building for which the work was done. (Jd. at APCO00044595.)
The contract considered work on a building fo be “complete” as soon as “drywall [for the building]
is completed.” (Id.)

Before the Project shut down, Zitting provided work that qualified for $4,033,654.85 in
pay"ment, and $403,365.49 of that amount was withheld as the retention amount for work on

-7-
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Buildings 8 and 9 of the Project. (Ex. A at § 10; Ex. G.) However, Zitting completed its scope of
work on Buildings 8 and 9 and submitted its closeout documents to APCO. (Ex. A at a4 7-8.) The
drywall was also completed for those buildings. (/d. at § 7.} Zitting was therefore entitled to payment
of the retention amount because they never received notice that the work done was not satisfactory.
To the contrary, Zitting’s “satisfactory” work was utilized for the completion of the drywall work.
(See Ex. Aat9§5,7.)

In any event, the termination of APCQ's contract with Gemstone entitles Zitting to the
payment of the retention amount. The contract was terminated in August 2008, and by that time,
Zitting had completed its scope of work on Buildings 8 and 9. (Ex. A at §{ 6-8.) Moreover, Section
9.4 of Zitting’s subcontract expressty requires payment for Zitting’s completed work on the Project
if there was a termination of the contract between Gemstone and APCO. (Ex. D at APCO00044601.)

APCO therefore owes Zitting $403,365.49 in retention amount.

3. Zitting has suffered damages due to APCO’s refusal to pay the amount owed
under the contraet,

As a result of APCO's refusal to pay the amount owed for Zitting’s work on the Project,
Zitting has suffered damages. There is no dispute that $750,807.16 remained unpaid for Zitting’s
work on the Project prior to APCO’s departure from the Project. (Ex. A at § 6-15; Ex. 1) APCO
has compounded Zitting's damages by forcing Zitting to commence this action to recover the

amount owed. Now, the damages suffered include attorney fees, cost, and interest.

4. APCO’s attempt to use the “pay-if-paid” provision of its contract with
Zitting is disingenuous because it because it violates Nevada law,

APCO relies on the “pay-if-paid” provision in its subcontract with Zitting as the sole basis
for refusing the pay the amount owed for Zitting’s work on the Project. (Ex. B at 40:16-41:4; Ex. T
gt 10:14-11:5.) This provision conditions APCO’s payments to Zitting only “upon receipt of the
actual payments by [APCO] frem [Gemstone].” (Ex. D at APCO00044594,) But this provision is
void by operation of Nevada law.

Nevada Supreme Court has held that “pay-if-paid” provisions are valid and “enforceable only
in {the] limited circumstances” set forth in Nev. Rev. Stat. 624.624 through 624.626. Lehrer

MeGovern Bovis v. Bullock Insulation, Inc. (“Lehrer IP”), 124 Nev, 1102, 1117 n. 50, 197 P.3d4 1032,

-8
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1042 n. 50 (2008). This restriction arises from the strong public policy favoring “securing payment
for labor and material contractors.” Id. at 1117, 197 P.34d at 1042, “Because a pay-if-paid provision
limits a subcontractor’s ability to be paid for work already performed, such a provision impairs the
subcontractor’s statutory right to place a mechanic's lien on the construction project” and therefore
violate public policy. /d. at 1117-18, 197 P.3d at 1042,

For a “written agreement with a lower-tisred subcontractor that does not contain a schedule
for payments,” Nev. Rev, Stat. 624.626 requires the “higher-tiered contractor” to pay the “lower-

tiered subcontractor”

(1) [wlithin 30 days after the date the lower-tiered subcontractor
submits a request for payment; or

(2) [wiithin 10 days after the date the higher-tiered contractor receives
payment for all or a portion of the work, labor, materials, equipment or

services described in a request for payment submitted by the lower-
tiered subcontractor, whichever is earlier. '

Nev. Rev. Stat. 624.626(1)(b) (emphasis added). Any attempts to impair or waive such rights “is
void and unenforceable.” Nev. Rev. Stat. 624,628(3).

Here, because APCO’s “pay-if-paid” provision fails to provide payment within the statutory
period afier a request for payment, the provision violates Nev. Rev, Stat, 624,624, This Court must
therefore void the provision. Contrary to the contractual provision, APCO should have paid Zitting
no later than 30 days after Zitting’s request for payment. See Nev. Rev. Stat. 624.624(1)(b). Since
Zitting has yet to receive the payment owed, it is entitled to summary judgment on its breach of

contract claim.

B. Zitting is entitled {o summary judgment on its claim under Chapter 108 of the
Nevada Revised Statutes.

Zitting’s claim under Chapter 108 of the Nevada Revised Statutes seeks to foreclose on
Zitting’s lien against the Property and to recover “reasonable atiorney’s fees, costs[,] and interest on
the unpaid amount owed for Zitting’s work on the improvement to the Property. (Ex. M at §9 28.35.)
APCO does not dispute that Zitting complied with all requirements to create, perfect, and foreclose

on its Hen under Chapter 108. (See Ex. Q at 4:19-8:8.) APCO only disputes that the Property subject

1179134v2
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to the lien has already been foreclosed upon and therefore Chapter 108 is inapplicable. This
argument is misguided and falls short of & comprehensible reading of lien foreclosure law.

This Court previously ordered the sale of the Property, which precludes Zitting from
continuing its foreclosure of the Property, and the distribution of the entire proceeds from the sale to
Scott Financial Corporation. (See Ex. R at 3:18-20, 4:10-19; Ex. S at 2:7-16, 3:1-4.) In other words,
Zitting did not receive any of the sale proceeds, so it cannot apply such proceeds towards the amount
owed under its contract with APCO. Nevertheless, Nev. Rev. Stat. 108.239(12) ailows Zitting to
pursue 4 “personal judgment for the residue against the party legally liable for it.” Therefore, Zitting
is entitled to a personal judgment against APCO under Chapter 108 for the residual amount owed

including those statutory provisions granting attorney fees, costs and interest.

C. Zitting is entitled to judgment against APCO in the amount of the unpaid balance of
$750,807.16, interest, attorney’s fees, and costs incurred to obtain the amount owed.

This Cowt should award Zitting the amount owed for its completed work on the Project in
the amount of $750,807.16 plus interest, attorney’s fees, and costs incurred to obtain the amount
owed. Both Zitting's contract and Nevada law allow an award of interest and reasonable attorney’s
fees and costs in addition to the $750,807.16 in unpaid work. Under the contract, “the prevailing
party [in a lawsuit for any cause arising out of the subcontract is] entitled to all costs, attorney’s
fees],] and any other reasonable expenses incurred therein.” (Ex. D at APCO00044606.) Likewise,
Nev. Rev. Stat. 108.237(1) awards the prevailing lien claimant “the cost of preparing and recording
the notice of lien™ and “the costs of the proceedings,” including attorney’s fees and interest. Courts

calculate the interest based on

(&) The rate of interest agreed upon in the lien claimant’s contract; or

(b} If a rate of interest is not provided in the lien claimant’s confract,
interest at a rate equal to the prime rate at the largest bank in Nevada,
as ascertained by the Commissioner of Financial Institutions, on
January 1 or July 1, as the case may be, immediately preceding the
date of judgment, plus 4 percent, on the amount of the lien found
payable. The rate of interest must be adjusted accordingly on each
January 1 and July 1 thereafier until the amount of the lien is paid,
Interest is payable from the date on which the payment is found to
have been due, as determined by the court.

Nev. Rev. Stat. 108.237(2).
-10-
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Although Zitting can successfully argue that the amount owed by APCO was due by the time
APCO departed the Project, it is indisputable that the full unpaid balance—the lien amount—was
due by the Project’s shutdown date of December 15, 2008, Consequently, in order to simplify the
analysis, Zitting uses this date by which interest is calculated under the statute. Judicial notice is
requested of the fact that the prime rate has as determined by the Commissioner of Financial
Institutions for the time period from December 15, 2008, to the present to be 3.75%.% See Nev. Rev.
Stat, 47.130, 47,140, 47.170. As such, the rate to be used for the calculation of the applicable interest
is 4% plus 7.75% or 7.75%. Based on this rate, the amount of interest accrued per day on the
$750,807.16 due to Zitting is $159.31. Additionally, Zitting has incurred atforney’s fees and costs,
Thus, Zitting hereby requests a judgment against APCO in this amount plus $159.31 per day in
interest from December 15, 2008 until the Hen is paid as well as all attorney’s fees and costs incurred
after that date.”
V. CONCLUSION

For the foregoing reasons, this Court should grant Zitting’s motion in its entirety and enter
summary judgment in Zitting’s favor on its breach of contract claim and Chapter 108 claim,

DATED this 31st day of July, 2017

WILSON ELSER MOSKOWITZ EDELMAN &

DICKER LLP
N\ -/

Jorge Ramirez, Esq.

Nevada Bar No. 6787

I-Che Lai, Esq,

Nevada Bar No, 12247

300 South 4" Street, 11" Floor
Las Vegas, NV 89101

Telephone: (702) 727-1400
Facsimile: (702) 727-1401
Attorneys for Lien Claimant,
Zitting Brothers Construction, Inc.

? See This Nevada State Bar Website at
http://fid.nv govfuploadedfiles/fidnvgov/content/Resources/Prime%20Interest%% 20 Rate%% 20 anuary%201,%4202017-
PDF pdf

* Zitting requests leave to submit a memorandum of fees and costs if this Court grants summaty judgment in favor of
Zitting.
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1179131v.2
0340



W 00 w1 S th B W N

o N R o o T o o T T T o T e g VA SOV Y
L= B B L T - A R e = N U~ B - - R B+ . N A ¥ e =

CERTIFICATE QF SERVICE

Pursuant to NRCP 5(b), 1 certify that I am an employee of Wilson Elser Moskowitz Edelman

& Dicker LLP, and that on this 31st day of July, 2017, I served a true and correct copy of the
foregoing ZITTING BROTHERS CONSTRUCTION, INC.S MOTION FOR PARTIAL
SUMMARY JUDGMENT AGAINST APCO CONSTRUCTION document as follows:

D by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vegas, Nevada;

D

via electronic means by operation of the Court’s electronic filing system, upon each

party in this case who is registered as an electronic case filing user with the Clerk;

via facgimile;

O O O

below on this date befare 5:00 p.m.

via hand-delivery to the addressees listed below;

by transmitting via email the document listed above to the email address set forth

Bennett Tueller Johnson & Deere.

Contact Email

BenjamlnD Jolmson - ben, ohr_lson bt'd cpm o .

Chal:sc Walsh ‘cwalsh@btld com
Brian K. Berman, Chtd.

Contact ~ Email

Brian K. Berman, Esq, . bk.berman@attnet
Cadden & Fuiller LLP :

Contact , Emaxl :

DanaY Kim dkim@caddenfuller.com

S. Judy Htrahara _ '
Tammy Corlez

~jhirshara@caddenfullercom

teortez(@caddenfuller.com

David 3. Merriil P.C.

Contact Email

David J. Merrill david@dimerrillpc.com
Dickinson erght, PLLC

Contact Emall

Cheri Vandermeulen
Christine Spencer
Donna Wolfbrandt
Eric Dobberstein

1179131v.2

-12-

:m'_cvandenueulen@d:ckmsonwrmht com

cspencer@dickinsonwright.com
dwolfbrandt('z)cbckmsonwnzht com

dobbersteln@d:ckmsonwnght com

0341




(¥ TR - B B - ST

NMNMMNMMMH:—-—-—JM-—.—.—-—-—
ooalc\m.hwmr—‘ckomﬂo\m-hww—-o

Durham Jones & Pinegar

Contact Email
Brad Shghtmg bshghtmg(bdmlaw com
Cindy Simmons ‘csimmons@diplaw.com
Fox Rothschild _ -7
Contact CEmail
Jmeen DeAnuehs‘_, . i
G.LE. Robinson Law
Contact

George Robmson

GERRARD COX & LARSEN
Contact
Aaron D, Lancaster
Douglas D, Gemard

' i_Emml

Kaytlyn Bassett
Gibbs, Giden, Locher, Turner & Senet LLP
Contact ~ Email
Becky Pmtal / bpmtar@gglt com
L111da Compton lcompton@g;zlts com
Gordon & Rees
Contact Ema:l

Robert Schumacher

‘rschumacher@gordonress.com |

Gorden & Rees LLFP
Contact ~ Email - 7
Andrea Montero ‘amontero(@gordonrees.com
Brian Walters  bwalters@gordonrees.com
Marie Ogella mogella@gordonrees,com
GRANT MORRIS DODDS '
Contact - Email

Steven Moms ,

steve@pmdiegaleom .

Greenberg Traurig, LLP
Contact :
6085 Joyce HelllCh

Email

o exhchl@g tlaw.com com

7132 Andrea Roseh:il, _ o

CNN Cynthla Ney
IGH Bethany Rabe
IOM Mark Ferrario

E179131v.2

rosehilla igy(‘pp_,r_xx_"

neyc@gtlaw com

_ ) rabeb@gtlaw.com

vhtdack@gﬂaw com

0342




LV T - - B B = S ¥ TR -V TS B S B

MMMNMNMMNM’—‘P—.F‘!—IMP—'—IM)—K
OO\JO\M&WNHCD\DOQ‘JO\M#MMHD

LVGTDocketmg
MOK Moorea Katz

WTM Tarm Cowden ) V

 Mitdock@gtlaw.com

o katzmo(@gtlaw,.com

cowdent@gtlaw.com

HOLLEY DRIGGS WALCH FINE WRAY PUZEY & THOM?SON

Contact _
Glenn F. Meler
Renee Hoban

Emnil

: ameier@nevadaﬁrm com

_ rhoban@nevadaﬁrm com

Holey Driggs Walch Fine Wray Puzey & Thompson
~ Email

Contact S
Cynthla Kelley -
Rachel E. Donn

'ci;elle

donn nevadaﬁrm com

nevadaﬁnn com

Howard & Howard
- Contact
Gwen Rutar Mu!lms

Kelhe Piet (Legal Ass;stant}

. Emall

grm@h2law.com

 kdp@h2law.com

Wade B. Gochnour waz@thaw com
Jolley Urga Woodbury & Little

Contact VEmail

Agnes Wong V@ uww.cor

Elizabeth J. Martm - em@juww.com

Kelly McGee lkom@mww com

Martm A. thtle Esq
Marth Lit‘de Esq.
M;chaclR Ernst

MlchaelR Emst Esq

mal@iuww com y

mre@juww.com

;'mre@mww com.

Kemp, Jones & Coulthard
Contact
Erica Bennett
1. Randali Jones
Janet anfin
Mark M Jones
Matt Carter N
Matthew Cartm
Pamela Montgornery

) Emml .
& bem:ett@kemmones com
~ r.jones kem biones,com
ilg@kempiones. com

o "___mml@kemmones com

- m.carter@kempionescom

.- pym@kempjones.com

Law Offices of Floyd Hale
Contact -
Debbie Holloman
Floyd Hale

~ Email

dholloman@]amsadr com
thale@floydhale.com

Law Offices of Sean P. Hillin, P.C.

1179131v.2

-14-

0343




OO =~ th o B W R e

T S T T T N R o e S e e N e e e B Ao et e
OO\JG\U‘I—PUJMHO\DQQ\!O\W@NNWO

Contact

Caleb Langsdale, Esq

Email

" caleb@langsdalelowcom

Litigation Services & Technologies
Contact
Calendar
Depository

Email

calendar@liti anon-servmes net _

" Depository@litigation-services.net

Marquis Aurbach Coffing
Contact
Cally Hatﬁe]d

Cody Mount_\eer, Esq. o

Courtney Peterson
Jack Juan
Jcnmfer Case ‘
Phllhp Aurbach
TaylorFong

Em all
chatﬁeld@maciaw com

"cmounteer@marqulsaurbach oom o

MeCullough, Perez & Dobberstein, Esq.

Contact

Erlc Dobberstem Esq

McCullough, Perez & Dobberstein, Ltd

Contact
Chrlstme Spencer

McDeonald Carane Wilson, LLP

Contact ‘
Ryan Bellows rbellows@mcdonaldcarano.com
Meier Fine & Wray, LLC
Contact o Bmat
Receptionist  Reception@nvbusinesslawyers.com
Morrill & Aronson
Contact Email o o
Christine Taradash _ CTaradash@maazlaw.com
Morrill & Arounson P.L.C.
- Contact .~ Email e
* Debra Hitchens Vcdlnlchens@maazlaw com L
Peel Brimiey LLP
Contact Email
Amanda Armstrong aarmstrong@]gee}bnm ey.com

1179131v.2

<15

0344




oo =3 h o th B W N e

NMMNMMMMMm—An—Aw-ﬂ—ib—A;—A.—H
OO*JO\M—P-WMHO\OOQ\JG\M—P-WNHO

Er:c Zlmbclman

mmbelman

eeibnmle com

Ka‘fhy Gentlle kgenule@geeibnmley com

Reonnie Cox _ rcox(@peelbrimley.com

Rosey Jeffrey rieffrey@peelbrimley.com
Pezzillo Lioyd

Contact

Jennifer R. Lloyd

Marisa L. Masl;as, Esq. mmaskas@uezznllollovd com
Procopio Cory

Contact
TmmtherE Salter

Procopio Cory Hargreaves & Savitch
Contact -
Andrew . Kesslel N
Carla Claik Legal Secieteuy
Rebecca Chapman _
Rebecca Chapman, Legal
Secretary
Scott R. Omohundm

' Timothy E ‘Salter

| ~Email

ndrew kessiei roco i0.com
carla clark@mocomo com

T ebecca chapman@grocoplo com
' ebecca chagman@grocopm conm

Procopie Cory Hargreaves & Saviteh LLP

Contact - Email _ o
Con Mandy Legal Secretary  cori.mandv@procopio.com

Procopie, Cory, Hargreaves & Savitch
Contact Email o
Elmer Flores elmer. flores@procopio com o
 Joseph Frank joseph.frank@procopio.com

Procopio, Cory, Heagreaves & Savitch
Contact
Lenore Joseph

Email

_ alendarmgg@p 0COpio.com

Richard L. Tobler, Ltd.
Contact 7
Rlchard Tobter

' Emall

tltdck -hotmaal com )

Rooker Rawlins
Contact
Legal Assistant
Michael Rawlins

-16-

11791312

Email

nlegalassmtant@rookedaw com

_ mrawlms@rook erlaw.com

0345




O e Yyt B W MY

P S N S N T, T T S S S A S S O
@ 1 G W R L RN s S P 80 M o th R W R e S

T. James Truman & Associates
Contact -
District filings

Email ~ o
dlstmct@trum'mIng com

The Langsdale Law Firm

Contact _ ‘Email )

Caieb Langsdale aleb@,ngsda!eIaw com o
Varricchio Law Firm

Contact _Email

Patalegai 7 mara!aual@vamcchloiaw com S

Philip T. Varricchio . g__ﬂ@vamcchxolaw com
Watt, Tieder, Hoffar & Fitzgerald, L.L.P.

Contact _ Email

Davu:i R, J ohnson

dlohnson@watmeder com

Jennifer MacDonald _k)]__cdonald@watmeder com
Williams & Associates
Contact 7 Emm!

Donald H. Wll[iams Bsq

BY

_'dwslhams@dhwiawlv com

An Empldyée of WILSON ELSER MOSKOWITZ

EDELM

117913 1v.2

& DICKER LLP

-17-

0346




EXHIBIT 11






0349






0351



