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to Versa Products Company Inc.’s AA000084
Motions to Dismiss (Fitzsimmons)

Versa Products Company Inc.’s Motion 07/19/2016 AA000085-

6 to Dismiss MDB's Trucking LLLC’s Third 19/20 : AAOggl 13
Cause of Action for Implie Indemnitgf
Pursuant to NRCP 12(b)(5) (Remmerde)
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Claim pursuant to NRCP 35 or in the
Alternative for an Adverse Jury
Instruction (Remmerde)
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23 Versa Products Company, Inc.”s Reply to -
MDB Trucking LLC’s Opposition to 06/12/2017 8 ﬁgg} },6]3
Versa Products Company, Inc.’s Motion
to Strike

24 MDB Trucking LLC's Opposition to_ 07/07/2017 | 8 AA001171-
Versa Products Company, Inc.'s Motion AA001343
for Summary Judgment Against MDB
Trucking LLC’s Cross-Claims
(Fitzsimmons)

25 Versa Products Company, Inc.’s Reply in | 07/14/2017 | 9 AA001344-
Support of Motion for Summ AA001438
Judgment Against MDB Trucking LLC’s
Cross-Claims

26 Transcript of Motion Hearing 08/29/2017 | 9 AA001439-

AA001557

27 Versa Products Company, Inc.”s Motion -
for Summary Judgment Against MDB 09/0172017 | 10 ﬁgg}g g g
Trucking LLC’s Cross-Claim

28 MDB Trucking LLC's Opposition to 09/21/2017 | 10 AA001590-
Versa Products Company, Inc.'s Motion AA001660
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29 Order re: Versa Products Company, Inc.’s [ 09/22/2017 1 10 AA001661-
Motion to Strike AA001666

30 Versa Products Company, Inc.”s Reply in | 09/28/2017 | 10 AA001667-
Support of Motion for Summary AA001676
Judgment re: Damages and Request for
Judicial Notice

31 MDB Trucking LLC's Supplemental 10/12/2017 | 10 AA001677-
Brief in Opposition to Versa Products AA001685
Company, Inc.’s Motion to Strike
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32 Transcript of Evidentiary Hearing 10/13/2017 | 11 AA001686-

AA001934

32-1 | Continued Transcript of Evidentiary 10/13/2013 | 12
Hearing

33 Exhibits to Transcript of Evidentiary 10/13/2017 | 12 AA001935-
Hearing AA001969

34 Order Granting Versa Products Company, /0 AA00 -
Inc.’s Motion to Strike MDB Trucking 12/08/2017 | 12 AAgoiggg
LLC's Cross-Claim (Fitzsimmons)

35 Notice of Entry of Order Granting Versa | [2/28/2017 | 12 AA001984-
Products Company Inc.’s Motion to AA002002
Strike MDB Trucking LLC's Cross-Claim
(Fitzsimmons)

36 Versa Products Company, Inc.’s Motion | 01/05/2018 | 13 AA002003-
for Attorneys’ Fees and Costs Pursuant to AA002203
NRCP 37 and 68 (Fitzsimmons)

36-1 | (Continued) Versa Products Company, 01/05/2018 | 14 AA002204-
Inc.’s Motion for Attorneys’ Fees and 002319
Costs Pursuant to NRCP 37 and 68 AAD0231
(Fitzsimmons)

37 Versa Products Company Inc,’s Verified | (1/05/2018 | 14 AA002320-
Memorandum of Costs (Fitzsimmons) AA002398

38 Errata to Versa Products Company, Inc.’s -
Motion for Attorneys' Fees and Costs 01/10/2018 | 14 ﬁgg;igz
Pursuant to NRCP 37 and 68

39 MDB Trucking LLC's Motion to Retax 01/16/2018 | 14 AA002407-
and Settle Versa Products Company, AA002425

Inc.’s Verified Memorandum of Costs
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Inc.’s Verified Memorandum of Costs
(Bible)

40 Order Granting Versa Products Company AA002426-
Inc.’s Motion %o Strike MDB Trucking 01/22/2018 | 14 AAggzj 44
LLC's Cross-Claim (Remmerde)

41 Order Granting Versa Products Company | 01/22/2018 | 15 AA002445-
Inc.’s Motion tgo Strike MDB Trucking 22 AA002463
LLC's Cross-Claim (Bible)

42 MDB Trucking LLC's Opposition to 01/25/2018 | 15 AA002464-
Versa Products Company, Inc.’s Motion AA002474
for Attorneys’ Fees and Costs Pursuant to
NRCP 37 and 68

43 Notice of Appeal (Case No. CV15- 01/29/2018 | 15 AA002475-
02349) AA002477

44 Versa Products Company, Inc.’s 02/02/2018 | 15 AA002478-
Opposition to MDB Trucfdng LLC's
Motion to Retax and Settle Costs AA002492
(Fitzsimmons)

45 Versa Products Company, Inc.’s Reply in | 02/05/2018 |15 AA002493-
Support of Motion for Attorneys’ Fees AA002499
and Costs Pursuant to NRCP 37 and 68
(Fitzsimmons)

46 Notice of Entry of Order Granting Versa | (2/08/2018 | 15 AA002500-
Products Company Inc.’s Motionto AA002625
Strike MDB Trucking LLC's Cross-Claim
(Bible)

47 Versa Products Company, Inc.”s Motion -
for Attorneys' Fees and Costs Pursuant to 02/09/2018 1 15 ﬁgg;g;g
NRCP 37 and 68 (Bible)

48 Versa Products Company, Inc.’s Motion -
for Attorney Fees and Costs Pursuant to 02/09/2018 | 16 ﬁgg;%g
NRCP 37 and 68 (Remmerde)

49 Versa Products Company, Inc.’s Verified -
Memorandum of Costs (Remmerde) 02/09/2018 | 16 ﬁgg;;}g

50 Versa Products Company, Inc.’s Verified -
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33 MDB Trucking LLC's Motion to Retax 02/20/2018 | 16 AA002766-
and Settle Versa Products Company, AA002770
Inc.’s Verified Memorandum of Costs
(Remmerde)

54 MDB Trucking LLC’s Opposition to 03/01/2018 | 16 AA002771-
Versa Products Company Inc.’s Motion AA002789
for Attorney Fees and Costs Pursuant to
NRCP 37 and 68 (Bible)

55 MDB Trucking LLC’s Opposition to 03/01/2018 | 16 AA002790-
Versa Products Company Inc.’s Motion AA002808
for Attorney Fees and Costs Pursuant to
NRCP 37 and 68 (Remmerde)

56 Versa Products Company, Inc.’s /201 AA002809-
Opposition to MDB Trucfdng LLC’s 03/08/2018 | 16 AAOO2§26
Motion to Retax and Settle Costs
(Remmerde)

57 Versa Products Company, Inc.’s -
Opposition to MDB Trucking LLC’s 03/08/2018 | 17 ﬁgg%gég

otion to Retax and Settle Costs (Bible)

58 Notice of Appeal (Case No. CV16- 03/08/2018 | 17 AA002886-
00976) AA002888

59 Notice of Appeal (Case No. CV16- 03/08/2018 | 17 AA002889-
01914) AA002891

60 Versa Products Company Inc.’s Reply to -
MDB Trucking LLC’s Opposition to Its 03/12/2018 | 17 ﬁgg;ggé
Motion for Attorney’s Fees and Costs
Pursuant to NRCP 37 and 68 (Bible)

61 Versa Products Company Inc.’s Reply to /2018 AA002899-
MDB Trucking LLC’s Opposition to Its 03/12/20 17 AA802232
Motion for Attorney’s Fees and Costs
Pursuant to NRCP 37 and 68 (Remmerde)

62 [ MDB Trucking LLC’s Reply to 03/19/2018 | 17 AA002906-
Opposition to Motion to Retax Costs
(Remmerde) AA002910

63 MDB Trucking LLC’s Reply to -
Opposition to Motion to Retax Costs 03/19/2018 | 17 ﬁgg;g};
(Bible)

64 Transcript of Motion Hearing 04/06/2018 | 17 AA002918

AA003000

65 Order on Motion for Attorneys” Fees and | 06/07/2018 | 18 AA003001-

Costs and Motion to Retax and Settle AA003012

Costs (Fitzsimons)
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66 Order on Motion for Attorneys’ Fees and | 06/07/2018 | 18 AA003013-
Costs and Motion to Retax and Settle AA003022
Costs (Remmerde)
67 Order on Motion for Attorneys’ Fees and 201 AA 73-
Costs and Motion to Retax and Settle 06/07/2018 | 18 AA88§833
Costs (Bible)
68 Notice of Entry of Order on Motion for 4-
Attorneys’ Fees and Costs and Motion to 06/13/2018 | 18 ﬁgg;gzo
Retax and Settle Costs (Fitzimmons)
69 Notice of Entry of Order on Motion for 06/13/2018 | 18 AA003051-
Attorneys’ Fees and Costs and Motion to AA003065
Retax and Settle Costs (Remmerde)
70 Notice of Entry of Order on Motion for -
Attorneys’ Fees and Costs and Motion to 06/13/2018 | 18 ﬁggggg?
Retax and Settle Costs (Bible)
71 Notice of Appeal (Case No. CV-15- 07/13/2018 | 18 AA003082-
02349) AA003084
72 Notice of Appeal (Case No. CV16- 07/13/2018 | 18 AA003085-
00976) AA003087
73 Notice of Appeal (Case No. CV16- 07/13/2018 | 18 AA003088-
01914) AA003090
74 Notice of Cross-Appeal (Fitzsimmons) 07/24/2018 | 18 AA003091-
AA003093
75 | Notice of Cross Appeal (Bible) 07/24/2018 | 18 AA003094-
AA003096
76 Notice of Cross Appeal (Remmerde) 07/24/2018 | 18 AA003097
AA003099
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FILED
Electronically
CV15-02349
2017-05-16 07:20:11 AM
Jacqueline Bryant
Clerk of the Court
JOSH COLE AICKLEN Transaction # 6101523 ; tbrittg
Nevada Bar No. 007254
Josh.aicklen@lewisbrisbois.com
DAVID B. AVAKIAN
Nevada Bar No. 009502
David.avakian@lewisbrisbois.com
PAIGE S. SHREVE
Nevada Bar No. 013773
Paige.shreve@lewisbrisbois.com
LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
702.893.3383
FAX: 702.893.3789
Attorneys for Defendant/Cross-
Claimant/Cross-Defendant VERSA
PRODUCTS COMPANY, INC.

DISTRICT COURT
WASHOE COUNTY, NEVADA

ERNEST BRUCE FITZIMMONS and Case No. CV15-02349
CAROL FITZSIMMONS, Husband and
Wife, Dept. 10
Plaintiffs, ERRATA TO DEFENDANT/CROSS-
CLAIMANT/CROSS-DEFENDANT
vs. VERSA PRODUCTS COMPANY, INC.'S
MOTION TO STRIKE

CLAIMANT/CROSS-DEFENDANT MDB
TRUCKING, LLC's CROSS-CLAIM
AND ALL RELATED CASES. PURSUANT TO NRCP 37; OR IN THE
ALTERNATIVE, FOR AN ADVERSE
JURY INSTRUCTION

Defendants.

COMES NOW, Defendant/Cross-Claimant/Cross-Defendant VERSA PRODUCTS
COMPANY, INC., (hereinafter "WVERSA"), by and through its attorneys of record, Josh
Cole Aicklen, Esq., David B. Avakian, Esq. and Paige S. Shreve, Esq. of LEWIS
BRISBOIS BISGAARD & SMITH, LLP, and hereby files this ERRATA TO
DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT VERSA PRODUCTS

4816-0635-2200.1

AA001119
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COMPANY, INC.’S MOTION TO STRIKE DEFENDANT/CROSS-CLAIMANT/CROSS-
DEFENDANT MDB TRUCKING, LLC's CROSS-CLAIM PURSUANT TO NRCP 37; OR
IN THE ALTERNATIVE, FOR AN ADVERSE JURY INSTRUCTION filed on May 15,
2017.

PLEASE TAKE NOTICE that the Errata is to change the reference from NRCP 35
to NRCP 37 in the title of the Motion and the Affidavit of David B. Avakian, Esq.

AFFIRMATION
Pursuant to NRS 239B.030, the undersigned hereby affirms that this document

filed in this court does not contain the social security number of any person.

DATED this 15™ day of May, 2017

Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLp

By /s/ David B. Avakian

JOSH COLE AICKLEN

Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 008502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 85118
Attorneys for Defendant/Cross-
Claimant/Cross-Defendant VERSA
PRODUCTS COMPANY, INC.

4816-0635-2200. 1 2
AA001120
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CERTIFICATE OF SERVICE

| hereby certify that on this ’(Jnth day of May, 2017, a true and correct copy
of ERRATA TO MOTION TO STRIKE DEFENDANT/CROSS-CLAIMANT/CROSS-
DEFENDANT MDB TRUCKING, LLC's CROSS-CLAIM PURSUANT TO NRCP 37; OR
IN THE ALTERNATIVE, FOR AN ADVERSE JURY INSTRUCTION was served via U.S.

Mail addressed as follows:

Matthew C. Addison, Esq.
McDONALD CARANQ WILSON LLP
100 W. Liberty St., 10" Floor

Reno, NV 89501

RMC LAMAR HOLDINGS, INC.

Nicholas M. Wieczorek, Esq.

Jeremy J. Thompson, Esq.

MORRIS POLICH & PURDY LLP

3800 Howard Hughes Pkwy, Ste. 500
Las Vegas, NV 89169

Attorneys for MDB TRUCKING, LLC and
DANIEL ANTHONY KOSKI

4816-0635-2200.1

Katherine F. Parks, Esq.

Brian M. Brown, Esq.

Thierry V. Barkley, Esq.
THORNDAL, ARMSTRONG, DELK
BALKENBUSH & EISINGER

6590 S. McCarran, Ste. B

Reno, Nevada 89509

P: 775-786-2882

Attorneys MDB TRUCKING, LLC and
DANIEL ANTHONY KOSKI

/s! Susan Kingsbury

An Employee of
LEWIS BRISBOIS BISGAARD & SMITH LLP

AA001121




FILED
Electronically
CV16-00976

2016-06-22 11:40:06 AM
Jacqueline Bryant
Clerk of the Court

4180 ;
Katherine F. Parks, Esq., State Bar No. 6227 Transaction # 5574280 : rkwat

b

2 Brian M. Brown, Esq., State Bar No. 5233
Thierry V. Barkley, Esq., State Bar No. 724
3 Thorndal Armstrong Delk Balkenbush & Eisinger
6590 S. McCarran Blvd., Suite B
4 Reno, Nevada 89509
(775) 786-2882
5 Attorneys for Defendant/Third-Party Plaintiff
MDB TRUCKING, LLC
6
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
7
: IN AND FOR THE COUNTY OF WASHOE
g GENEVA M. REMMERDE, Case No. CV16-00976
10 Plaintiff, Dept. No. 10
] 1 \ls-
12 DANIEL ANTHONY KOSKI, MDB
= TRUCKING, LLC, DOES 1-X and
14 Defendants.
5 MDB TRUCKING, LLC, a Nevada limited
liability company,
16 Third-Party Plaintiff,
17 Vs
18 RMC LAMAR HOLDINGS, INC. a
Colorado Corporation, VERSA PRODUCTS
19 COMPANY, INC., a New Jersey Corporation
THE MODERN GROUP GP-SUB, INC., a
20 Texas corporation and general partnership;
< DRAGON ESP, LTD., a Texas limited
21 partnership; and DOES 1-10 and BLACK
< AND WHITE COMPANIES,
22 Third-Party Defendants.
23
24 THIRD-PARTY COMPLAINT
25 COMES NOW the Defendant/Third-Party Plaintiff, MDB Trucking, LLC (hereinafter
76 ‘MDB”) by and through its counsel of record Thorndal Armstrong Delk Balkenbush & Eisinger,

TUORNDAL ARMSTRONG

busbascwssc o and hereby brings this Third-Party Complaint against Third-Party Defendants RMC Lamar
6390 S MeCarran Sunc B

Reno. Nevada X44m

(F75) ThA- 2802 78 ,'I ,/ ,'r

AA000009




1 | Holdings, Inc, Versa Products Company, Inc., and the Modern Group GP-Sub, Inc. and Dragon

2 | ESP, Ltd. and hereby alleges as follows.
3 FIRST CLAIM FOR RELIEF
4 (General Allegations)
5 1. Third-Party Plaintiff incorporates herein that Plaintiff’s Complaint solely for the
6 | purposes of establishing that a Complaint has been filed against MDB Trucking, LLC, but
7 || without admitting the truth of any allegation therein except for such allegations which may have
8 || been admitted in Third-Party Plaintiff’s Answer. Third-Party Plaintiff is informed and believes
9 | and therefore alleges that the matters referred to in Third-Party Plaintiff's Complaint were

10 | proximately caused by the acts and omissions of Third-Party Defendants.

11 2. Third-Party Plaintiff MDB Trucking, LLC was at all relevant times a Nevada

12 | limited liability company authorized to conduct business within the State of Nevada.

13 3. Third-Party Defendants DOES 1-10 and BLACK AND WHITE COMPANIES are
14 | sued herein under fictitious names and the true names and capacities of said Third-Party

15 | Defendants are not known by Third-Party Plaintiff who asked leave of court to amend this Third-
16 || Party Complaint to set forth same as it becomes known or ascertained.

17 4, Third Party Defendant RMC Lamar Holdings, Inc. (fka Ranch Manufacturing)

18 || was at all relevant times hereto a Colorado corporation engaged in the business of designing and
19 | manufacturing trailers and semi-trailers and placed same into the stream of commerce and was
20 | doing business in the State of Nevada.

21 5. Third-Party Defendant Versa Products Company, Inc was at al relevant times

22 || hereto a New Jersey Corporation engaged in the business of designing and manufacturing

23 | pneumatic air solenoid valves specifically for bottom dump trailers and gate activated controls
24 || and placed into the stream of commerce and was doing business in the State of Nevada.

25 6. Third-Party Defendant the Modern Group GP-Sub, Inc. was at all relevant times

26 | hereto a Texas corporation and the general partner of Dragon ESP, Ltd., a Texas limited

THORNDAL ARMSTRONG
DELK BaLKENUUSH .
& KIsINGER 27 || partnership.
414 5 McCarran, Suie B
fran, Neyads RS0

178 IG-25K3 28 J'f l' ./
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] 7. Third Party Defendant Dragon ESP, Ltd. was at all relevant times a Texas limited

S8 ]

partnership.

8. A Complaint was filed on May 2, 2016 in the Second Judicial District Court,
Case No. CV16-00976, Department 10 in which the Plaintiff Geneva M. Remmerde prayed for
damages against Defendant MDB Trucking, LLC alleging negligence in regards to an accident
which occurred on July 7, 2014 where a trailer owned by MDB Trucking, LLC spilled a load of
gravel causing an accident and injury which are claims presented by Plaintiff.

9. Upon information and belief, the Ranco trailer was activated inadvertently causing

AX=T - < I = W 7 R G IV )

the gates of the trailer to release a subject load of gravel on the highway and was defective in

10 § whole or in part as designed by the Defendant RMC Lamar Holdings, Inc. (fka Ranch

11 || Manufacturing Company) (also known by the trade name and trademark Ranco).

12 10.  Third Party Defendant RMC Lamar Holdings, Inc. manufactured the subject

13 {| Ranco trailer in 2002 under the vehicle brand Ranco with VIN No. 1R9BP45082L.008431 Idaho
14 || Plate No. TE3528.

15 11.  Third-Party Defendants the Modern Group and Dragon ESP acquired Ranch

16 | Manufacturing on or about August 1, 2007 through an Asset Purchase Agreement.

17 12.  Upon information and belief, Third-Party Defendant Dragon, ESP has continued
18 || to sell Ranco trailers and semi-trailers with the same components within the same general market
19 [| and to same customers.

20 13.  Third-Party Defendant Dragon ESP has maintained its manufacturing and

21 | assembly locations in the same venue of Lamar, Colorado after its acquisition of Ranch

22 || Manufacturing Company.

23 14.  William Carder the former President and owner of Ranch Manufacturing, Inc.
24 || became an officer with Dragon ESP, Ltd. and maintained his position as Vice-President for

25 | Ranco through all relevant times up to and including 2015.

26 15.  Upon information and belief, Dragon ESP, Ltd. is a de facro successor to Ranch

FHORNDAL ARMSTRONG

DELK BALK s . . . . . -
soamern 27 | Manufacturing, Inc. and has engaged in substantial continuation of Ranco’s business.

~3o1 8, MeCatran St B
Raore . Nevanla awsis

Y ING2RR2 28 'I) ,;" f
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THORNDAL ARMSTRONG
DELK BALKENBUSIE

& EISINGER

6390 S McCarran, Swie B
Reso, Nevida RY50%
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16.  Dragon ESP, Ltd. is liable to Third-Party Plaintiff to the same extent as RMC
Lamar Holdings, Inc. (fka Ranch Manufacturing Company).

17.  Third-Party Plaintiff MDB Trucking, LLC in 2012 was the last purchaser and end
user of the subject Ranco trailer and the direct purchaser of the subject Versa Valve unit
in 2013.

18. On or before July 7, 2014, the Ranco trailer that left Ranch Manufacturing’s
control as designed, assembled, and manufactured by Ranco was unreasonably dangerous and
defective in one or more of the following respects:

a. The semi-trailer was designed, assembled and manufactured and/or
configured in such a manner that the Versa solenoid valve would activate inadvertently allowing
the gates to open and release the load carried by the trailer; and

b. That the Ranco trailer was designed, assembled, manufactured and/or
configured in such a manner that the Versa Valve was not equipped with a safety lock to prevent
inadvertent activation allowing the gates to open.

19.  Ranch Manufacturing knew that Versa Products Company, Inc. had a safer
design available in the stream of commerce on or about 2002 which employed a manual lock
safety design; and, that same should have been provided to its end use customers in lieu of the
Versa Valve model incorporated in the subject Ranco trailer.

20.  Upon information and belief, Versa Products Company also knew both
in 2002 and 2014 that they had an alternate safer design available in the stream of commerce
which employed a manual lock safer design; and, that same should have been provided to its end
user customers MDB Trucking in lieu of the model incorporated in the subject Ranco trailer.

21.  To the extent Plaintiff was injured as a proximate result of the unreasonably
dangerous conditions and defects at the time of manufacturing or negligent design, such as a
direct and proximate result of the negligence of Third-Party Defendants; and any negligence that
exists as alleged by the Plaintiffs is expressly denied. Third-Party Defendants were actively and

solely negligent and Third-Party Plaintiff was passively negligent or without fault.

1

AA000012




1 22, Third-Party Defendants’ breach of duty of care owed to the Third-Party Plaintiff

=

and Third-Party Defendants are required to indemnify and hold Third-Party Plaintiff harmless

3 {f with respect to all allegations and liabilities as set forth in the Complaint filed in this matter.
4 23.  Third-Party Plaintiff has placed Third-Party Defendants on notice of claims
5 || pending in this matter.
6 24.  Third-Party Plaintiff is required to expend costs and attorneys’ fees in defending
7 || the negligence claims in the Complaint on file herein and for prosecuting the instant Third-Party
8 | Complaint.
9 FIRST CLLAIM FOR RELIEF
10 (Implicd Indemnification as to Third-Party Defendants
RMC LAMAR HOLDINGS &
11 THE MODERN GROUP and DRAGON ESP )
12 25.  Third-Party Plaintiff realleges each and every allegation contained in paragraphs

13 {| 1-24 as more fully set forth herein.
14 26.  Third-Party Plaintiff is therefore entitled to complete indemnification against
15 [| Third-Party Defendants with respect to all allegations or liabilities set forth in the Complaint on

16 || file in this matter.

17 27.  Third-Party Plaintiff is entitled to all costs and fees expended in the defense of

18 || claims of negligence in this matter as well as prosecution of this Third-Party Complaint.

19 SECOND CLAIM FOR RELIEF
20 (Contribution as to Third-Party Defendants
RMC LAMAR HOLDINGS &
21 THE MODERN GROUP and DRAGON ESP)
22 28.  Third-Party Plaintiff repeats and realleges each and every allegation contained in

23 |j paragraphs 1-27 above as if more fully set forth herein.

24 29.  Third-Party Plaintiff is entitled to contribution from Third-Party Defendants with
25 | respect to any settlement, judgment, awards or any other type of resolution or claims brought

26 || forward by the Plaintiff in her Complaint on file herein.

THORNUAL ARMSTHONG

%‘é%f:éﬁ"“:s" 27 30.  Third-Party Plaintiff is entitled to all costs and fees expended in defense of claims
6390 8. McCarran. Svie B
Reno, Nevada B8
e 28 | of negligence in this matter as well as prosecution of the Third-Party Complaint.
-5.
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THORNDAL ARMSTRONG
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THIRD CLAIM FOR RELIEF
(Implied Indemnification as to VERSA)

31.  The Third-Party Plaintiff repeats and realleges each and every allegation contained
in paragraphs 1-30 above as if more fully set forth herein.

32.  The Third-Party Plaintiff is entitled to complete indemnity against VERSA
PRODUCTS COMPANY, INC. with respect to all allegations or liabilities set forth in the First
amended Complaint.

33.  The Third-Party Plaintiff is therefore entitled to all costs and fees expended in the
defense of the claims of negligence in this matter as well as prosecution of the Third-Party
Complaint.

FOURTH CLAIM FOR RELIEF
{Contribution as to VERSA)

34.  The Third-Party Plaintiff repeats and realleges each and every allegation contained
in paragraphs 1-33 above as if more fully set forth herein.

35. The Third-Party Plaintiff is entitled to contribution from the Third-Party
Defendant VERSA PRODUCTS COMPANY, INC., with respect to any settlement, judgment,
awards, or any other type of resolution of the claims brought forward by the Plaintiffs in her
Complaint on file herein.

36.  The Third-Party Plaintiff is entitled to all costs and fees expended in the defense
of the claims for negligence in this matter as well as prosecution of the Third-Party Complaint.

WHEREFORE, Third-Party Plaintiff demands judgment against Third-Party Defendants

as follows:
1. For implied indemnification with respect to all negligence claims brought against
Third-Party Plaintiff in this matter;
2. For contribution with respect to all negligence claims brought against Third-Party
Plaintiff in this matter;
3. For attorneys’ fees and costs expended in this matter; and

AA000014




1 4, For such other and further relief as this Court deems just and proper in the

()

premises.
DATED thisZ_ day of June, 2016.

THORNDAL ARMSTRONG
DELK BALKENBUSH & EISINGER

(WS ]

o+

By:
katherine F s, Esq., State Bar No. 6227
Brian M. Brown, Esq., State Bar No. 5233
Thierry V. Barkley, Esq., State Bar No. 724

8 6590 S. McCarran Blvd,, Suite B

Reno, Nevada 89509

9 Attorneys for Defendant/Third-Party Plaintiff

MDB TRUCKING, LLC

~ &N W

THORNDAL ARMSTRONG
DELK BALKENSUSY

& EisinGER 27
639 5. hicCatsan, Sans B

Henn Nevada X9509

{775 IH0-2XK2 ’) 8
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1 AFFIRMATION
2 Pursuant to NRS 239B.030
3 The undersigned hereby affirms that the preceding document filed in above-entitled court
4 |l does not contain the social security number of any person.
5 DATED this 3 day of June, 2016.
6 THORNDAL ARMSTRONG
DELK BALKENBUSH & EISINGER
7
8 By:
Ka P s, Esq., State Bar No. 6227
9 Brian M.  own, Esq., State Bar No. 5233
Thierry V. Barkley, Esq., State Bar No. 724
10 6590 S. McCarran Blvd., Suite B
Reno, Nevada 89509
11 Attorneys for Defendant/Third-Party Plaintiff
, MDB TRUCKING, LLC
12
13
14
15
16
17
18
19
20
2]
22
23
24
25
26
Tmnfh‘mL'Ammuosa
HRE
g 28
-8-
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1 CERTIFICATE OF SERVICE
2 Pursuant to NRCP 5(b), 1 certify that I am an employee of Thorndal Armstrong Delk
3 || Balkenbush & Eisinger, and that on this date I caused the foregoing THIRD-PARTY
4 | COMPLAINT to be served on all parties to this action by:
5 placing an original or true copy thereof in a sealed, postage prepaid, envelope in the
6 United States mail at Reno, Nevada.
7 v Second Judicial District Court Eflex ECF (Electronic Case Filing)
8 hand delivery
9 electronic means (fax, electronic mail, etc.)
10 Federal Express/UPS or other overnight delivery fully addressed to
11
12 Kathleen A. Sigurdson, Esq.
1440 Haskell Street
13 Reno, Nevada 89509
Attorneys for Plaintiff
14
Matthew C. Addison, Esq.
15 Jessica L. Woelfel, Esq.
McDonald Carano Wilson LLP
16 100 W. Liberty Street, Tenth Floor
Reno, NV 89501
17 Third-Party Defendant RMC Lamar Holdings
18 Josh Cole Aicklen
David B. Avakian
19 Lewis Brisbois Bisgaard & Smith, LLP
6385 S. Rainbow Blvd., Suite 600
20 Las Vegas, NV 89118
Third-Party Defendant Versa Products Co., Inc.
21
22
23 DATED this . «<day of June, 2016.
24
25 QA 4
An employee of Thorndal Arnistrong
26 Delk Balkenbush & Eisinger
THORNDAL ARMSTRONG
atewen 27
439 5 McCaran, Sure B
Renio, Nevsda ¥ySow
€778) The-2802 28
-9.
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JOSH COLE AICKLEN

Nevada Bar No. 007254
Josh.aicklen@lewisbrisbois.com
DAVID B. AVAKIAN

Nevada Bar No. 009502
David.avakian@lewisbrisbois.com
PAIGE S. SHREVE

Nevada Bar No. 013773
Paige.Shreve@lewisbrisbois.com

LEWIS BRISBOIS BISGAARD & SMITH LLP

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
702.893.3383

FAX: 702.893.3789

Attorneys for Cross-Defendant
VERSA PRODUCTS COMPANY, INC.

FILED
Electronically
CV15-02349

2016-06-27 03:14:42 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 5581376 : yvilori

IN THE SECOND JUDICIAL DISTRICT COURT
WASHOE COUNTY, NEVADA

ERNEST BRUCE FITZSIMMONS and
CAROL FITZSIMMONS, Husband and
Wife,

Plaintiffs,
vs.

MDB TRUCKING, LLC; RMC LAMAR
HOLDINGS, INC.; VERSA PRODUCTS
COMPANY, INC.; DANIEL ANTHONY
KOSKI; ABC Corporations I-X; Black and
White Companies, and DOES I-XX,
inclusive,

Defendants.

MDB TRUCKING, LLC, a Nevada limited
liability company,

Cross-Claimant,
VS,
RMC LAMAR HOLDINGS, INC., a
Colorado corporation; VERSA
PRODUCTS COMPANY, INC., a New
Jersey corporation; and DOES 1-10 and
BLACK AND WHITE COMPANIES,

Cross-Defendants.

4825-8053-4578.1

Case No. CV15-02349
Dept. 15

CROSS-DEFENDANT VERSA
PRODUCTS COMPANY, INC.'S MOTION
TO DISMISS CROSS-CLAIMANT, MDB
TRUCKING, LLC'S THIRD CAUSE OF
ACTION FOR IMPLIED INDEMNITY
PURSUANT TO NRCP12(B)(5)

DATE:
TIME:

REQUEST FOR ORAL ARGUMENT
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CROSS-DEFENDANT VERSA PRODUCTS COMPANY, INC.'S MOTION TO DISMISS
CROSS-CLAIMANT MDB TRUCKING, LLC'S THIRD CAUSE OF ACTION FOR
IMPLIED INDEMNITY PURSUANT TO NRCP12(B)(5)

COMES NOW, Cross-Defendant VERSA PRODUCTS COMPANY, INC., by and

through its attorneys of record, Josh Cole Aicklen, Esq., David B. Avakian, Esg. and
Paige S. Shreve, Esqg. of LEWIS BRISBOIS BISGAARD & SMITH LLP, and hereby
moves the Court for an Order, dismissing Cross-Claimant, MDB Trucking, LLC’s Third
Cause of Action for Implied Indemnity, with prejudice, pursuant to NRCP 12(b)(5).

This Motion is made and based upon the Points and Authorities attached hereto,
NRCP 12(b)(5), the papers and pleadings on file herein, and any oral arguments that may
be entertained at the hearing on this matter.

DATED this %ay of June, 2016

Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

g___/}

JOSH COLEAICK —

Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 009502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Tel. 702.893.3383

Attorneys for Cross-Defendant VERSA
PRODUCTS COMPANY, INC.

By

4825-8053-4578.1 2 AA000019
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NOTICE OF MOTION
YOU AND EACH OF YOU PLEASE TAKE NOTICE that Cross-Defendant will
bring the foregoing CROSS-DEFENDANT VERSA PRODUCTS COMPANY, INC.’S
MOTION TO DISMISS CROSS-CLAIMANT, MDB TRUCKING, LLC’S THIRD CAUSE OF
ACTION FOR IMPLIED INDEMNITY PURSUANT TO NRCP12(B)(5) on for hearing on

the day of , 2016, before Department XV, at the hour of

.m., or as soon thereafter as counsel may be heard.

DATED this /7 %ay of June, 2016

Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLp

o C

JOSH COLEAICKEEN—
Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 009502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Tel. 702.893.3383

Attorneys Cross-Defendant VERSA
PRODUCTS COMPANY, INC.

4825-8053-4578.1 3 AA000020
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MEMORANDUM OF POINTS AND AUTHORITIES
I. INTRODUCTION
VERSA PRODUCTS COMPANY, INC. (hereinafter referred to as “VERSA”)

respectfully requests that this Court dismiss MDB TRUCKING, LLC’S (hereinafter
referred to as “MDB”) Third Cause of Action for implied indemnity. MDB has not and
cannot plead facts sufficient to support a cause of implied indemnity against VERSA.
This is because MDB was actively negligent and there is no special relationship or pre-
existing duty between MDB and VERSA. Further, VERSA requests that the Court
dismiss the implied indemnity cause of action with prejudice, because MDB cannot plead
facts which would entitte MDB to implied indemnity.

Il. FACTS AND BACKGROUND

This lawsuit stems from an accident that took place on July 7, 2014 in Washoe
County, Nevada. See, Plaintiffs’ First Amended Complaint 3:15-19 (May 19, 2016), a true
and correct copy of which is attached hereto as EXHIBIT 1. ERNEST FITZSIMMONS
and CAROL FITZSIMMONS (“PLAINTIFFS”) were driving westbound on IR80 when a
semi-trailer driven by DANIEL KOSKI (and owned by Cross-Claimant MDB) spilled gravel
on the freeway, causing a series of automobile accidents and injuries alleged by
PLAINTIFFS. Id. at 3:15-28; 4:1-10.

On December 4, 2015, PLAINTIFFS filed their Complaint in the Second Judicial
District Court seeking damages against MDB and DANIEL KOSKI. PLAINTIFFS plead
causes of action for: (1) Negligence; (2) Negligence Per Se alleging MDB and DANIEL
KOSKI did not comply with NRS 484D.850; and (3) Negligent Infliction of Emotional
Distress alleging MDB and DANIEL KOSKI's negligence caused emotional distress. See,
Plaintiffs’ Complaint (December 4, 2015), a true and correct copy of which is attached
hereto as EXHIBIT 2.

On December 29, 2015, MDB filed a Third-Party Complaint against RMC LAMAR
HOLDINGS, INC. (“RMC"). See, Defendant/Third-Party Plaintiffs’ Third-Party Complaint
(December 29, 2015), a true and correct copy of which is attached hereto as EXHIBIT 3.

4825-8053-4578.1 4 AA000021
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On May 17, 2016, MDB filed its Amended Third-Party Complaint against RMC and
VERSA. MDB’s Amended Third-Party Complaint sought (1) Implied Indemnity; and (2)
contribution from VERSA and RMC. See, Defendant/Third-Party Plaintiffs Amended
Third-Party Complaint (May 17, 2016), a true and correct copy of which is attached heretc
as EXHIBIT 4.

On May 19, 2016, PLAINTIFFS filed their First Amended Complaint (“First
Amended Complaint”) adding VERSA and RMC to their cause of action for Negligent
Infliction of Emotional Distress, and additional claims for liability under: (1) Res /psa
Loguitur- Negligence alleging all defendants are negligent under this theory; and (2) Strict
Products Liability against RMC Lamar Holdings, Inc. and VERSA. See, Plaintiffs’ First
Amended Complaint (May 19, 2016). On June, 15, 2016, MDB filed its Cross-Claim
against RMC and VERSA asserting the same allegations as MDB’s Third-Party
Complaint. MDB’s Cross-Claim (June 15, 2016), a true and correct copy of which is
attached hereto as EXHIBIT 5.

As is explained below, MDB'’s cause of action for implied indemnity against
VERSA is fatally flawed and should be dismissed with prejudice.

. LEGAL ARGUMENT

A. Standard of Review

Nevada Rule of Civil Procedure 12(b)(5) provides that a Complaint may be
dismissed for “failure to state a claim upon which relief can be granted.” See, NRCP
12(b)(5). When considering a Motion to Dismiss, the Court must accept all the factual

allegations in the complaint as true. See, Bemis v. Bemis, 114 Nev. 1021, 1024 (1998);

see also, California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508, 515, 92

S.Ct. 609, 614, 30 L.Ed.2d 642 (1972). However, a court should not “assume the truth of
legal conclusions merely because they are cast in the form of factual allegations.” W.

Mining Council v. Watt, 643 F.2d 618, 624 (9th Cir. 1981). Despite the existence of

liberal pleading requirements, a Plaintiff still must make sufficient factual allegations to

establish a plausible entitlement to relief, not merely “conceivable” or “speculative.” Bell

4825-8053-4578.1 S AA000022
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Atlantic Corp. v. Twombly, 127 S. Ct. 1955, 1965, 167 L. Ed. 2d 929 (2007). Such

allegations must amount to “more than labels and conclusions, and a formulaic recitation
of the elements of a cause of action.” Id. at 1964-65. This Court also need not accept

legal conclusions couched as factual allegations. See also, Ashcroft v. Igbal, 129 S.Ct.

1937, 1949-50 (2009). Dismissal of a complaint without leave to amend may be

appropriate. See, Brown v. Capanna, 105 Nev. 665 (1989) (stating that instances do
exist where a court should not grant leave). A district court may dismiss a complaint
without leave to amend if a complaint suffers a fatal flaw that cannot be saved by any

amendment. See, Bemis v. Bemis, 114 Nev. 1021, 1024 (1998) (a claim may be

dismissed if “the Plaintiff is not entitled to relief under any set of facts which could be
proved in support of the claim”) (quotations, citations omitted). A Court’s decision to
dismiss a complaint without leave to amend will not be overturned absent abuse of

discretion. See, Cohen v. Mirage Resorts, Inc., 119 Nev. 1, 23, 62 P.3d 720, 734-35

(2003); Nelson v. Sierra Constr. Corp., 77 Nev. 334, 364 P.2d 402 (1961).

B. The Court Should Dismiss MDB’S Cause of Action for Implied Indemnity as
a Matter of Law, Because MDB is Actively Negligent and it did Not Have a
Pre-Existing Relationship with VERSA.

MDB was actively negligent and failed to plead a pre-existing legal relationship
between it and VERSA. Absent such a relationship, as a matter of law there is no basis
for a claim for implied indemnification.

Implied indemnity is only available when a Defendant is free from wrongdoing, but

is held liable for the loss of a plaintiff caused by another party. Pack v. LaTourette, 128

N.A.O. 25, 277 P.3d 1246, 1248-1249 (2012). In Nevada, the right of one tortfeasor to
seek indemnification from another tortfeasor is limited. The Nevada Supreme Court held
that in order for a defendant to be entitled to indemnity from a joint tortfeasors, “there
must be a pre-existing legal relationship between them, or some duty on the part of the

primary tortfeasor to protect the secondary tortfeasor.” Id.; See, Black & Decker v. Essex

Group, 105 Nev. 344, 775 P.2d 698 (1989).

] . 6
4825-8053-4578.1 AA000023
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In Pack, plaintiff got into a car accident with a cab driver and sought medical care
from a doctor for his injuries, both whom may have caused part of the plaintiff's injuries.

Pack v. LaTourette, 277 P.3d at 1247-1248. Plaintiff filed suit against the cab driver for

alleged negligent driving. Id. The alleged negligent driver filed a third-party complaint
against the doctor for indemnity due to the doctor’s alleged negligence in treating the
plaintiff. 1d. The Nevada Supreme Court affirmed the district court's Order dismissing a
claim for implied indemnity, holding the claim for implied indemnity failed as a matter of
law because there was no pre-existing legal relationship between the parties and the
underline litigation alleged the third-party plaintiffs own active negligence. Id.

Therefore, when a party is actively negligent and/or there is no pre-existing legal
relationship between the parties, a claim for implied indemnity cannot exist as a matter of
law. Id.

1. Indemnity is Not Available Because MDB was Actively Negligent

MDB’s active negligence prohibits it from seeking indemnity as a matter of law.
The Supreme Court first recognized that indemnity "is generally available to remedy the
situation in which the defendant, who has committed no independent wrong, is held liable
for the loss of a plaintiff caused by another party.” Id. at 1248-1249 (internal citations
omitted). However, when “a party has committed an “independent wrong,” and is thus
actively negligent, that party has no right to indemnity.” Id.

The difference between primary and secondary liability depends on a difference in
the character or kind of wrongs that cause the injury and the legal obligation owed by

each of the wrongdoers to the injured party. Black & Decker, 105 Nev. at 346, 775 P.2d

at 669-70. Both parties must be responsible for the same kind of wrong in order for no
independent wrong to exist. 1d. Further, when the underlying litigation alleges a third-
party plaintiff/cross-claimant’s own negligence, the third-party plaintiff/cross-claimant is
therefore actively negligent and unable to seek indemnity from another tortfeasor. Pack,

277 P.3d at 1247.

4825-8053-4578.1 7 AA000024
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In the present case, the Court must look to the allegations in the PLAINTIFFS’
Amended Complaint in order to determine whether MDB is alleged to be actively
negligent, thus prohibiting implied indemnity as a matter of law. PLAINTIFFS’ Amended
Complaint alleges MDB was negligent because: (1) it failed to hire, train, supervise and
evaluate its drivers and properly equip, maintain, drive and operate their vehicles in a
safe and prudent manner and under respondeat superior; (2) res ipsa loguitur, and (3) it
violated NRS 484D.850, all of which caused the PLAINTIFFS’ injuries. See, Plaintiff’s
Amended Complaint (May 19, 2016).

Using the operative Complaint, there is clearly an allegation of active negligence
and fault on MDB. PLAINTIFFS’ Amended Complaint essentially alleges MDB is liable
because of its negligence in operating and managing it's business, and VERSA is liable
because of strict liability and negligence based on a product. Id. The kinds of wrong
alleged against MDB and VERSA in the Amended Complaint are clearly different and
independent from one another, thus making MDB actively negligent. |d.

Because implied indemnity is only available once a party is found liable, MDB is
essentially demanding that VERSA reimburse MDB for the damages it allegedly caused
the Plaintiff due to MDB’s own negligence in operating and managing its business.
VERSA has no control over the way MDB operates and manages it’s business, further
ilustrating PLAINTIFFS’ allegations against MDB are an independent wrong from
VERSA.

MDB is actively negligent and so has no right to seek indemnity from other
tortfeasors. As a consequence, MDB’s claim for implied indemnity fails as a matter of
law.

2. There Was No Pre-Existing Relationship Between MDB and VERSA

In addition to MDB’s active negligence, indemnity is not available as a matter of
law because there is no pre-existing relationship between MDB and VERSA.

In Nevada, implied indemnity is unavailable when joint or concurrent tortfeasors

have no legal relation to one another. Reid v. Royal ins. Co., 80 Nev. 137, 141 (1964).

4805-8053-4578.1 8 AA000025
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Therefore, even if a defendant has not committed an independent wrong, in order
for him to seek indemnification from another tortfeasor, there must be a pre-existing legal
relationship between them or “some duty on the part of the primary tortfeasor to protect
the secondary tortfeasor.” Pack, 277 P.3d at 1249. To allow recovery absent a “special

relationship” is a cause of action for contribution, and would render a cause of action for

implied indemnity superfluous. Ringsby Truck Lines, Inc. v. Bradfield, 193 Colo. 151,
155, 563 P.2d 939 (1977).

MDB failed to demonstrate any special relationship with VERSA. See, MDB’s
Cross-Claim (June 15, 2016). MDB has failed to demonstrate that VERSA has no pre-
existing legal relationships or duty to protect MDB for MDB's failure to hire, train,
supervise and evaluate its drivers or its failure to equip, maintain, drive and operate its
vehicles. Id. MDB has failed to demonstrate that VERSA had no pre-existing legal
relationship or duty over the exclusive right to control MDB’s driver and it’s truck. Id.
Finally, MDB has failed to demonstrate that VERSA had no pre-existing legal relationship
or duty to protect MDB for its failure to comply with all the laws and statues. Id.

Since, MDB failed to allege (and cannot allege) it had a pre-existing legal
relationship with VERSA, i.e., employer-employee; principal-agent, etc, MDB has no right
to indemnity as a matter of law.

Due to the allegations in PLAINTIFFS’ Amended Complaint that MDB was actively
negligent and the lack of pre-existing relationship between MDB and VERSA, MDB is
prohibited from seeking indemnity from VERSA as a matter of law. Thus, VERSA
respectfully asks that the Court dismiss the cause of action against VERSA for implied
indemnity.

B. The Court Should Dismiss the Implied Indemnity Cause of Action with
Prejudice Because Allowing MDB to Amend Would be Futile

VERSA asks that the Court dismiss the cause of action for implied indemnity with
prejudice. A district court may dismiss a Complaint with prejudice if it suffers a fatal flaw

that cannot be saved by any amendment. See, Bemis v. Bemis, 114 Nev. 1021, 1024

4825-8053-4578.1 9 AA000026
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(1998) (a claim may be dismissed if “the plaintiff is not entitled to relief under any set of
facts which could be proved in support of the claim”) (quotations, citations omitted). A
Court’s decision to dismiss a claim without leave to amend will not be overturned absent

abuse of discretion. See, Cohen v. Mirage Resorts, Inc., 119 Nev. 1, 23, 62 P.3d 720,

734-35 (2003); Nelson v, Sierra Constr. Corp., 77 Nev. 334, 364 P.2d 402 (1961). Where

there are no set of facts which could be proved in support of the claim, dismissal with
prejudice should be granted. See, Fischer v. Executive Fund Life Ins. Co., 88 Nev. 704,
504 P.2d 700 (1972).

MDB cannot allege any set of facts justifying amendment of the implied indemnity

cause of action in the Cross-Complaint, because under these facts MDB has no ability to
amend the operative complaint to remove PLAINTIFFS’ negligence claims against it.
Additionally, there is no special relationship or pre-existing duty between MDB and
VERSA, and so an amendment to the Cross-Complaint would be futile. Accordingly,
VERGSA respectfully requests that the Court dismiss the implied indemnity cause of action

against it, with prejudice.

4825-8053-4578.1 10 AA000027
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CONCLUSION

Based upon the foregoing, VERSA respectfully requests an Order from this Court
dismissing MDB’s implied indemnity claim against it, with prejudice.

AFFIRMATION

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document
filed in this court does not contain the social security number of any person.
DATED this ;??%ay of June, 2016

Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLp

W

JOSH COLE AICKLEN

Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 009502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Attorneys for Cross-Defendant VERSA
PRODUCTS COMPANY, INC.
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CERTIFIC TE OF SERVICE

I hereby certify that on this Eﬁ

of CROSS-DEFENDANT VERSA PRODUCTS COMPANY,

of June, 2016, a true and correct copy

INC’S MOTION TO

DISMISS CROSS-CLAIMANT, MDB TRUCKING, LLC'S THIRD CAUSE OF ACTION
FOR IMPLIED INDEMNITY PURSUANT TO NRCP12(B){5) was served electronically

with the Court addressed as follows:

Joseph S. Bradley, Esq.

BRADLEY, DRENDEL & JEANNEY
P.O. Box 1987

Reno, NV 89505

Attorney for Plaintiffs

ERNEST BRUCE FITZSIMMONS and
CAROL FITZSIMMONS

Matthew C. Addison, Esq.
McDONALD CARANO WILSON LLP
100 W. Liberty St., 10" Floor

Reno, NV 83501

Attorney for Cross-Defendant

RMC LAMAR HOLDINGS, INC.

Katherine F. Parks, Esq.

Brian M. Brown, Esq.

Thierry V. Barkley, Esq.

THORNDAL, ARMSTRONG, DELK
BALKENBUSH & EISINGER

6590 S. McCarran, Ste. B

Reno, NV 89509

P: 775-786-2882

Attorneys for Defendants/Cross-Claimant
MDB TRUCKING, LLC

4825-8053-4578.1

An Employee of {
LEWIS BRISBOIS BISGAARD & SMITH LLP
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FILED
Electronically
CV15-02349
2016-05-19 03:21:34 PM
Sk ot the Goert
O e Lou
1 $1425 Transactioenr # 5523804 : rkwatkin|
Joseph S. Bradley, Esq.
2 || Nevada State Bar No. 1787
BRADLEY, DRENDEL & JEANNEY
311 P.O.Box 1987
Reno, NV 89505
4 || Telephone No. (775) 335-9999
Facsimile No. (775) 335-9993
5 || Attorney for Plaintiffs
6 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
7 IN AND FOR THE COUNTY OF WASHOE
8 I ERNEST BRUCE FITZSIMMONS and Case No. CV15-02349
CAROL FITZSIMMONS, Husband and
9 || Wife, Dept. No. 15
10 Plaintiffs,
11 V.
12 | MDB TRUCKING, LLC.; RMC LAMAR
HOLDINGS, INC.; VERSA PRODUCTS
13 | COMPANY, INC.; DANIEL ANTHONY
KOSKI; ABC Corporations I-X, Black and
14 {i White Companies, and DOES [-XX,
inclusive,
15
Defendants.
16 /
17 FIRST AMENDED COMPLAINT
18 COMES NOW Plaintiffs, ERNEST BRUCE FITZSIMMONS and CAROL FITZSIMMONS,
19 || Husband and Wife, by and through their counsel of record, Joseph S. Bradley, Esq. of the law firm
20 || of Bradley, Drendel and Jeanney, and for a cause of action against the Defendants, each of them,
21 I hereby alleges and complaints as follows:
22 PARTIES & JURISDICTION
23 1. At all times material hereto, Plaintiffs, ERNEST BRUCE FITZSIMMONS and
24 || CAROL FITZSIMMONS, Husband and Wife, were and are residents of Fallon, Churchill County,
25 || Nevada.
26 2. At all times material hereto, Defendant MDB TRUCKING, LLC., is a domestic
27 || corporation doing business in Washoe County, Nevada.
28 3. Atall times material hereto, Defendant RMC LAMAR HOLDINGS, INC (fkaRanch
. Rl;\AD"X &mc: oF X -1-
oI mgﬁégnu Our File No. 202592
P.O. BOX 1987
RENQ, NV 8950%
{775} 335-9999
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Manufacturing Company) (also known by the trade name Ranco trailers) is a Colorado corporation
engaged in the business of designing and manufacturing trailers and semi-trailers and placed the
same into the stream of commerce and was doing business in the State of Nevada.

4. At all times material hereto, Defendant VERSA PRODUCTS COMPANY,
INC., was a New Jersey Corporation engaged in the business of designing and manufacturing
pneumatic air solenoid valves specifically for the bottom of dump trailers and gate activated controls
and placed the same into the stream of commerce and was doing business in the state of Nevada.

5. At all times material hereto, Defendant DANIEL ANTHONY KOSKI, was and is a
resident of Washoe County, Nevada and at all times material hereto is the agent, employee, or
ostensible agent, or ostensible employee of Defendant MDB TRUCKING, LLC., or other unknown
Defendants and at all times was acting with the permission and consent and within the course and
scope of employment and agency.

6. Pursuant to NRCP 10(a) and Nurenberger Hercules-Werke GMBH, vs. Virostek, 107
Nev. 873, 822 P.2d 1100 (1991), the identity of Defendants designated as DOES I through XX,
inclusive; ABC CORPORATIONS I through X, inclusive; and BLACK AND WHITE
COMPANIES I through X, inclusive are unknown at the present time; however, it is alleged and
believed these Defendants were involved in the initiation, approval, support or execution of the
wrongful acts upon which this litigation is premised, and that said fictitiously designated Defendants
are jointly and severally liable for the damages sustained by Plaintiffs as alleged herein. When
Plaintiffs become aware of the true names of said Defendants, they will seek leave to amend this
Complaint in order to state the true names in the place and stead of such fictitious names.

7. Plaintiffs do not know the true names and capacities, whether corporate or otherwise,
of these Defendants sued herein as DOES I through XX, inclusive; ABC CORPORATIONS I
through X, inclusive; and BLACK AND WHITE COMPANIES I through X, inclusive and Plaintiffs
pray leave that when the true names of said Defendants are ascertained, they may insert the same at
the appropriate allegations. Plaintiffs are informed and believes, and upon such information and
belief, allege that each of the Defendants designated herein by such fictitious names are negligently
responsible in some manner for the events and happenings herein referred to and negligently caused

-2-
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the injuries to Plaintiffs. Plaintiffs further allege that each Defendant designated herein by such
fictitious names are and at all times relevant hereto were, agents of each other and have ratified the
acts of each other Defendant and acted within the course and scope of such agency and have the right
to control the actions of the remaining Defendants.

8. At all times herein mentioned, Defendants, and each of them, were the apparent
ostensible principals, principals, apparent ostensible agents, agents, apparent ostensible servants,
servants, apparent ostensible employees, employees, apparent ostensible assistants, assistants,
apparent ostensible consultants and consultants of their Co-Defendants, and were as such acting
within the course, scope and authority of said agency and employment, and that each and every act
of such Defendants, as aforesaid, when acting as a principal, agent, employee, assistant or consultant,
were responsible in some manner for the events and happenings herein referred to.

FIRST CAUSE OF ACTION
(Negligence)

9. Plaintiffsreallege Paragraphs 1 through 8 of this Complaint and incorporates the same
herein as though set forth at length.

10. That on or about July 7, 2014, Plaintiff ERNEST BRUCE FITZSIMMONS was
driving his 1996 Chevrolet Suburban westbound on IR80 in Washoe County, Nevada near Mile
Marker 39. Plaintiff CAROL FITZSIMMONS was traveling as the front seat passenger of her
husband, ERNEST BRUCE FITZSIMMONS?® vehicle.

11. That on or about July 7, 2014, Defendant DANIEL, ANTHONY KOSKI, was
transporting a load of gravel in a Ranco semi-trailer manufactured by Defendant RMC LAMAR
HOLDINGS, INC. and registered to Defendant MDB TRUCKING, LLC. with knowledge,
permission, and consent and while in the course and scope of his employment with Defendant MDB
TRUCKING, LLC. westbound on IR80 in Washoe County, Nevada near Mile Marker 39.

12. That on or about July 7, 2014, the load of gravel that was being transported by
Defendant DANIEL ANTHONY KOSKI in the Ranco semi-trailer spilled onto the number one and
number two westbound travel lanes of IR580.

13.  That Plaintiff ERNEST BRUCE FITZSIMMONS was traveling behind the semi-

-3-
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trailer operated by Defendant DANIEL ANTHONY KOSKI at highway speed when the gravel
spilled from the Ranco semi-trailer.

14, Plaintiff ERNEST BRUCE FITZSIMMONS’ vehicle made contact with the spilled
gravel on the roadway causing him to lose complete control of his vehicle. The left rear of Plaintiff’s
vehicle struck the left guard rail face which caused the vehicle to rotate clockwise and strike the right
concrete barrier with the right front of the vehicle where it came to a rest.

15.  That on or about July 7, 2014, another vehicle that was also traveling westbound on
IR580 approached the spilled gravel. The driver was unable to slow her vehicle to accommodate the
gravel and consequently collided into the rear of Plaintiffs’ vehicle that was at a rest near the right
concrete barrier.

16, That Defendant MDB TRUCKING, LLC., had a duty to hire, train, supervise, and
evaluate their drivers and to properly equip, maintain, drive and operate their vehicles in a careful,
safe and prudent manner so as to avoid harm to others, including Plaintiffs ERNEST BRUCE
FITZSIMMONS and CAROL FITZSIMMONS.

17.  That Defendant MDB TRUCKING, LLC., breached their duty of care by failing to
hire, train, supervise and evaluate their drivers and properly equip, maintain, drive and operate their
vehicles, among other acts of negligence, in a careful, safe and prudent manner.

18.  That any breach of duty and negligence on the part of Defendant DANIEL
ANTHONY KOSK]I, in operating the Ranco semi-trailer as described in this Complaint is imputed
to Defendant MDB TRUCKING, LLC. Under the law of respondeat superior.

19.  Asadirect and proximate result of the acts of Defendant MDB TRUCKING, LLC.
and Defendant DANIEL ANTHONY KOSKI, Plaintiffs ERNEST BRUCE FITZSIMMONS and
CAROL FITZSIMMONS sustained severe personal injuries, causing extreme anguish, pain and
suffering, all to their general damages in a sum in excess of Ten Thousand Dollars ($10,000.00)
each.

20.  Asafurther direct and proximate result of the acts of Defendant MDB TRUCKING,
LLC. and Defendant DANIEL ANTHONY KOSK]I, as aforesaid, Plaintiffs ERNEST BRUCE
FITZSIMMONS and CAROL FITZSIMMONS, have incurred hospital, doctorand medical bills, and

4
Our File No. 202592

AA000035




DT - R B - T . N - O B NG T

NN N NN N e e
J & & R AE8RB 28T T3 anr o0 D =

28

LAW OFFICE OF
BRADLEY, DRENDEL

& JEANNEY
P.Q. BOX 1987

RENO, NV 89805

{778} 335-999%

will incur further medical bills in the future, in an amount presently unknown. Plaintiffs pray leave
to amend this Complaint to include such sums when the same become known.

SECOND CAUSE OF ACTION
(Res Ipsa Loquitur - Negligence)

21.  Plaintiffs reiterate Paragraphs 1 through 20 of this Complaint and incorporates the
same herein as though set forth at length.

22.  Asalleged herein, on July 7, 2014, Plaintiffs ERNEST BRUCE FITZSIMMONS
and CAROL FITZSIMMONS sustained injuries as a result of the aforementioned incident. The
conduct and omissions of Defendants, and each of them, are presumed to be negligent because:

a) This incident was caused by an agency or instrumentality over which
Defendants, and each of them, had the exclusive right of control originally,
and which was not mishandled or otherwise changed after Defendants
relinquished control.

b) This type of incident would not have ordinally occurred in the absence of
someone’s negligence.

c) The incident which occurred on said date, was not due to any voluntary
action or contribution on the part of the Plaintiffs which was the
responsible cause of their injuries in that Plaintiffs are not in a position to
know what specific conduct caused the incident, whereas the one in charge
of the instrumentality may reasonably be expected to know and be able to
explain the cause of the incident.

23.  Asadirect and proximate result of the acts of Defendants, each of them, Plaintiffs
ERNEST BRUCE FITZSIMMONS and CAROL FITZSIMMONS sustained severe personal
injuries, causing extreme anguish, pain and suffering, all to their general damages in a sum in
excess of Ten Thousand Dollars ($10,000.00) each.

24.  As a further direct and proximate result of the acts of Defendants, each of them,
Plaintiffs ERNEST BRUCE FITZSIMMONS and CAROL FITZSIMMONS, have incurred
hospital, doctor and medical bills, and will incur further medical bills in the future, in an amount

-5-
Our File No. 202592

AA000036




L= = T S - P N

3 S L B A N R O O o O L e S S Y
~N N B W N = O 0 00 N N A B W N e O

28

LAW OFFICE OF
BRADLEY, DRENDEL
& JEANNEY
£.0. BOX 1987
RENO, NV §9505
(775) 335-9539

presently unknown. Plaintiffs pray leave to amend this Complaint to include such sums when the

same become known.

THIRD CAUSE OF ACTION
(Negligence Per Se)

25.  Plaintiffs reiterate Paragraphs 1 through 24 of this Complaint and incorporates the
same herein as though set forth at length.

26. At the time and place of the injuries and damages complained of herein, there
existed in the State of Nevada, certain statutes, laws and ordinances designed to regulate and
control the operation of motor vehicles along the roadways of this state, for among other things,
the protection and safety of the general public.

27.  In particular, and among other laws existed NRS 484D.850 which established
that: “No vehicle shall be driven or moved on any highway unless such vehicle is so constructed
or loaded as to prevent any of its load from dropping, sifting, leaking or otherwise escaping
therefrom...[and that] no person shall operate on any highway any vehicle with any load unless
the load and any covering thereon is securely fastened so as to prevent the covering or load from
becoming loose, detached or in any manner a hazard to other users of the highway.”

28.  Plaintiffs allege upon information and belief that at the time and place of the
injuries and damages complained of herein, Defendant MDB TRUCKING, LLC. and Defendant
DANIEL ANTHONY KOSKI did not comply with the aforesaid laws and were in violation of
those laws.

29.  During all times relevant to this Complaint, Plaintiffs ERNEST BRUCE
FITZSIMMONS and CAROL FITZSIMMONS were members of the class of persons which the
aforesaid statutes, laws and ordinances were designed to protect against the risk of harm which

was, in fact, incurred by Plaintiffs as a result of Defendants’ violations of the law.,

FOURTH CAUSE OF ACTION
(Strict Products Liability as to RMC LAMAR HOLDINGS, INC.)

30.  Plaintiffs reiterate Paragraphs 1 through 29 of this Complaint and incorporates the
same herein as though set forth at length.
31, That Defendant RMC LAMAR HOLDINGS, INC. (fka Ranch Manufacturing

-6-
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Company) was engaged in the business of designing, manufacturing, fabricating, assembling,
marketing, distributing, installing, or otherwise placing into the stream of commerce a Ranco
semi-trailer (Vehicle Identification Number 1R9BP450821.008431).

32.  As part of their respective businesses, Defendant RMC LAMAR HOLDINGS,
INC., designed, manufactured, fabricated, assembled, distributed, installed and sold said Ranco
semi-trailer (Vehicle Identification Number 1R9BP450821L.008431).

33. At all times mentioned here, Defendant RMC LAMAR HOLDINGS, INC., knew
and intended the Ranco semi-trailer (Vehicle Identification Number 1R9BP450821008431) to be
used by the general public.

34.  Asadirect result of the Defendant RMC LAMAR HOLDINGS, INC.’s, conduct
in designing, manufacturing, assembling, marketing, distributing installing, and placing into the
stream of commerce the Ranco trailer identified above, Plaintiffs ERNEST BRUCE
FITZSIMMONS and CAROL FITZSIMMONS suffered severe and permanent personal injuries
all to their general damages in the sum in excess of TEN THOUSAND DOLLARS ($10,000.00).

35.  As afurther direct and proximate result of the acts of Defendant RMC LAMAR
HOLDINGS, INC., as aforesaid, Plaintiffs ERNEST BRUCE FITZSIMMONS and CAROL
FITZSIMMONS, have incurred hospital, doctor and medical bills, and will incur further medical
bills in the future, in an amount presently unknown. Plaintiffs pray leave to amend this
Complaint to include such sums when the same become known.

FTH CAUSE OF ACTION
(Strict Products Liability as to VERSA PRODUCTS COMPANY, INC.)

36.  Plaintiffs reiterate Paragraphs 1 through 35 of this Complaint and incorporates the

same herein as though set forth at length.

37.  That Defendant VERSA PRODUCTS COMPANY, INC. was engaged in the
business of designing, manufacturing, fabricating, assembling, marketing, distributing, installing,
or otherwise placing into the stream of commerce a solenoid control as a component to the Ranco
semi-trailer as identified above.

38.  As part of their respective businesses, Defendant VERSA PRODUCTS

-7-
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COMPANY, INC. designed, manufactured, fabricated, assembled, distributed, installed and sold
said solenoid control.

39, At all times mentioned here, Defendant VERSA PRODUCTS COMPANY, INC.
knew and intended the solenoid control to be used by the general public as a component to the
Ranco semi-trailer.

40.  As adirect result of the Defendant VERSA PRODUCTS COMPANY, INC.
conduct in designing, manufacturing, assembling, marketing, distributing installing, and placing
into the stream of commerce solenoid control as identified above, Plaintiffs ERNEST BRUCE
FITZSIMMONS and CAROL FITZSIMMONS suffered severe and permanent personal injuries
all to their general damages in the sum in excess of TEN THOUSAND DOLLARS ($10,000.00).

41.  As a further direct and proximate result of the acts of Defendant VERSA
PRODUCTS COMPANY, INC,, as aforesaid, Plaintiffs ERNEST BRUCE FITZSIMMONS and
CAROL FITZSIMMONS, have incurred hospital, doctor and medical bills, and will incur further
medical bills in the future, in an amount presently unknown. Plaintiffs pray leave to amend this
Complaint to include such sums when the same become known.

SIXTH CAUSE OF ACTION
(Negligent Infliction of Emotional Distress)

42.  Plaintiffs reiterate Paragraphs 1 through 41 of this Complaint and incorporates the
same herein as though set forth at length.

43.  That as a further and direct proximate result of the negligence and carelessness of
the Defendants, and each of them, Plaintiff ERNEST BRUCE FITZSIMMONS personally
witnessed and was present at the time that Plaintiff CAROL FITZSIMMONS sustained her
severe injuries, and Plaintiff ERNEST BRUCE FITZSIMMONS experienced emotional distress,
including, but not limited to anger, grief, worry, and anxiety all to Plaintiff ERNEST BRUCE
FITZSIMMONS’ general damages in an amount in excess of Ten Thousand Dollars
($10,000.00).

44.  That as a further and direct proximate result of the negligence and carelessness of
the Defendants, and each of them, Plaintiff CAROL FITZSIMMONS personally witnessed and
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1 | was present at the time that Plaintiff ERNEST BRUCE FITZSIMMONS sustained his severe
2 || injuries, and Plaintiff CAROL FITZSIMMONS experienced emotional distress, including, but
3 || not limited to anger, grief, worry, and anxiety all to Plaintiff CAROL FITZSIMMONS’ general
4 || damages in an amount in excess of Ten Thousand Dollars ($10,000.00).
5 PRAYER FOR RELIEF
6 WHEREFORE, Plaintiffs ERNEST BRUCE FITZSIMMONS and CAROL
7 | FITZSIMMONS, Husband and Wife, pray judgment against the Defendants, each of them, as
8 | follows:
9 1. For leave to amend the Complaint upon discovery of the true names and identities

10 of each Doe defendant;

11 2. For past and future medical and incidental expenses which will be shown

12 according to proof;

13 3 For past and future general damages to Plaintiffs, each in a sum in excess of

14 $10,000.00;

15 4 For the suffering of emotional distress to Plaintiffs, each in a sum in excess of

16 $10,000.00;

17 5 For costs of suit and reasonable attorney fees herein;

18 6 For pre-judgment and post-judgment interest as allowed by law; and

19 7 For such other and further relief, at law or in equity, as this Court may deem

20 equitable and just.

21 AFFIRMATION Pursuant to NRS 239B.030

22 The undersigned does hereby affirm that the preceding document does not contain the

23 || social security number of any person.

24 Dated this _J'_fo“ day of May 2016 B Y,D  DEL & JEANNEY

25

26

27

28

BRADLEY. DRENDEL (| Our File No, 202592 >
(775) 3355999
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CERTIFICATE OF SERVICE

Pursuant to N.R.C.P. 5(b), I certify that I am an employee of BRADLEY, DRENDEL &

JEANNEY, and that on this date, I served a true and correct copy of the foregoing on the party(s)

set forth below by placing an original or true copy thereof in a sealed envelope placed for

collection and mailing in the United States Mail, at Reno, Nevada, postage prepaid, following

ordinary business practices addressed as follows:

Brian M. Brown, Esq.

Katherine F. Parks, Esq.

Thierry V. Barkley, Esq.

Thorndal, Armstrong, Delk, Balkenbush & Eisinger

6590 South McCarran Blvd., Suite B

Reno, NV 89509

Attorney for: MDB Trucking Company & Daniel Anthony Koski

Matthew C. Addison, Esq.

McDonald Carano Wilson

100 West Liberty Street, 10" Floor

Reno, NV 8950

Attorney for RMC Lamar Holdings, Inc.

Sarah M. Quigley, Esq.

Bradley, Drendel & Jeanney

6900 S. McCarran Blvd, Suite 2000
Reno, NV 89509

Attorney for Plaintiffs

Angela Wilt

Terry A. Friedman, Esq.

Julie McGrath Throop, Esq.

300 South Arlington Avenue

Reno, NV 89501

Attorneys for Plaintiffs

Olivia John, individually and as Guardian Ad Litem for Nakyla John

Sean P. Rose, Esq.

Rose Law Office

150 W. Huffaker Lane, Suite 101

Reno, NV 89511

Attorney for Plaintiff

Julie Kins, as parent and guardian of Kandise Baird, a minor child

Kevin M. Berry, Esq.

247 Court Street, Suite A

Reno, NV 89501

Attorneys for Plaintiffs

Beverly A. Crossland, Patrick E. Crossland, and R an P. Crossland

DATED this | A" day ot May 2016, Jad.2012

AmandaMcC b
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FILED
Electronically
2015-12-04 02:10:57 PM
Jacqueline Bryant
Clerk of the Court .
$1425 Transaction # 5264555 : csulezid
Joseph S. Bradley, Esq.
Nevada State Bar No. 1787
BRADLEY, DRENDEL & JEANNEY
P.O. Box 1987
Reno, NV 89505
Telephone No. (775) 335-9999
Facsimile No. (775) 335-9993
Attorney for Plaintiffs

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

ERNEST BRUCE FITZSIMMONS and Case No.

CAROL FITZSIMMONS, Husband and

Wife, Dept. No.
Plaintiffs,

V.

MDB TRUCKING, LLC.; DANIEL
ANTHONY KOSKI; ABC Corporations
[-X, Black and White Companies, and
DOES I-XX, inclusive,

Defendants.
/

COMPLAINT
COMES NOW Plaintiffs, ERNEST BRUCE FITZSIMMONS and CAROL FITZSIMMONS,

Husband and Wife, by and through their counsel of record, Joseph S. Bradley, Esq. of the law firm
of Bradley, Drendel and Jeanney, and for a cause of action against the Defendants, each of them,
hereby alleges and complaints as follows:
PARTIES & JURISDICTION

1. At all times material hereto, Plaintiffs, ERNEST BRUCE FITZSIMMONS and
CAROL FITZSIMMONS, Husband and Wife, were and are residents of Fallon, Churchill County,
Nevada.

2. At all times material hereto, Defendant MDB TRUCKING, LLC., is a domestic
corporation doing business in Washoe County, Nevada.

3. At all times material hereto, Defendant DANIEL ANTHONY IfOSKI, was and isa
resident of Washoe County, Nevada and at all times material hereto is the agent, employee, or
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ostensible agent, or ostensible employee of Defendant MDB TRUCKING, LLC., or other unknown
Defendants and at all times was acting with the permission and consent and within the course and
scope of employment and agency.

4. Pursuantto NRCP 10(a) and Nurenberger Hercules-Werke GMBH, vs. Virostek, 107
Nev. 873, 822 P.2d 1100 (1991), the identity of Defendants designated as DOES I through XX,
inclusive; ABC CORPORATIONS I through X, inclusive; and BLACK AND WHITE
COMPANIES I through X, inclusive are unknown at the present time; however, it is alleged and
believed these Defendants were involved in the initiation, approval, support or execution of the
wrongful acts upon which this litigation is premised, and that said fictitiously designated Defendants
are jointly and severally liable for the damages sustained by Plaintiffs as alleged herein. When
Plaintiffs become aware of the true names of said Defendants, they will seek leave to amend this
Complaint in order to state the true names in the place and stead of such fictitious names.

5. Plaintiffs do not know the true names and capacities, whether corporate or otherwise,
of these Defendants sued herein as DOES I through XX, inclusive; ABC CORPORATIONS I
through X, inclusive; and BLACK AND WHITE COMPANIES I through X, inclusive and Plaintiffs
pray leave that when the true names of said Defendants are ascertained, they may insert the same at
the appropriate allegations. Plaintiffs are informed and believes, and upon such information and
belief, allege that each of the Defendants designated herein by such fictitious names are negligently
responsible in some manner for the events and happenings herein referred to and negligently caused
the injuries to Plaintiffs. Plaintiffs further allege that each Defendant designated herein by such
fictitious names are and at all times relevant hereto were, agents of each other and have ratified the
acts of each other Defendant and acted within the course and scope of such agency and have the right
to control the actions of the remaining Defendants.

6. At all times herein mentioned, Defendants, and each of them, were the apparent
ostensible principals, principals, apparent ostensible agents, agents, apparent ostensible servants,
servants, apparent ostensible employees, employees, apparent ostensible assistants, assistants,
apparent ostensible consultants and consultants of their Co-Defendants, and were as such acting
within the course, scope and authority of said agency and employment, and that each and every act

2.
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of such Defendants, as aforesaid, when acting as a principal, agent, employee, assistant or consultant,
were responsible in some manner for the events and happenings herein referred to.
FIRST CAUSE OF ACTION
(Negligence)

7. Plaintiffs reallege Paragraphs | through 6 ofthis Complaint and incorporates the same
herein as though set forth at length.

8. That on or about July 7, 2014, Plaintiff ERNEST BRUCE FITZSIMMONS was
driving his 1996 Chevrolet Suburban westbound on IR80 in Washoe County, Nevada near Mile
Marker 39. Plaintiff CAROL FITZSIMMONS was traveling as the front seat passenger of her
husband, ERNEST BRUCE FITZSIMMONS’ vehicle,

9, That on or about July 7, 2014, Defendant DANIEL. ANTHONY KOSKI, was
transporting a load of gravel in a 2003 Peterbilt Tractor Truck registered to Defendant MDB
TRUCKING, LLC. with knowledge, permission, and consent and while in the course and scope of
his employment with Defendant MDB TRUCKING, LLC. westbound on IR80 in Washoe County,
Nevada near Mile Marker 39.

10.  That on or about July 7, 2014, the load of gravel that was being transported by
Defendant DANIEL ANTHONY KOSKI in the 2003 Peterbilt Tractor Truck spilled from the vehicle
onto the number one and number two westbound travel lanes of IR580.

11.  That Plaintiff ERNEST BRUCE FITZSIMMONS was traveling behind the tractor
truck operated by Defendant DANIEL ANTHONY KOSKI at highway speed when the gravel spilled
from the tractor truck.

12. Plaintiff ERNEST BRUCE FITZSIMMONS?’ vehicle made contact with the spilled
gravel on the roadway causing him to lose complete control of his vehicle, The left rear of Plaintiff’s
vehicle struck the left guard rail face which caused the vehicle to rotate clockwise and strike the right
concrete barrier with the right front of the vehicle where it came to a rest.

13.  That on or about July 7, 2014, another vehicle that was also traveling westbound on
IR580 approached the spilled gravel. The driver was unable to slow her vehicle to accommodate the
gravel and consequently collided into the rear of Plaintiffs’ vehicle that was at a rest near the right

-3-
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concrete barrier.

14.  That Defendants, and each of them, had a duty to hire, train, supervise, and evaluate
their drivers and to properly equip, maintain, drive and operate their vehicles in a careful, safe and
prudent manner so as to avoid harm to others, including Plaintiffs ERNEST BRUCE
FITZSIMMONS and CAROL FITZSIMMONS.

15.  That Defendants, and each of them, breached their duty of care by failing to hire,
train, supervise and evaluate their drivers and properly equip, maintain, drive and operate their
vehicles, among other acts of negligence, in a careful, safe and prudent manner.

16.  That any breach of duty and negligence on the part of Defendant DANIEL
ANTHONY KOSKI, in operating the tractor truck as described in this Complaint is imputed to
Defendant MDB TRUCKING, LLC. Under the law of respondeat superior.

17.  As adirect and proximate result of the acts of Defendants, each of them, Plaintiffs
ERNEST BRUCE FITZSIMMONS and CAROL FITZSIMMONS sustained severe personal
injuries, causing extreme anguish, pain and suffering, all to their general damages in a sum in excess
of Ten Thousand Dollars ($10,000.00) each.

18.  As a further direct and proximate result of the acts of Defendants, each of them, as
aforesaid, Plaintiffs ERNEST BRUCE FITZSIMMONS and CAROL FITZSIMMONS, have
incurred hospital, doctor and medical bills, and will incur further medical bills in the future, in an
amount presently unknown. Plaintiffs pray leave to amend this Complaint to include such sums when

the same become known.

SECOND CAUSE OF ACTION
(Negligence Per Se)

19.  Plaintiffs reiterate Paragraphs 1 through 18 of this Complaint and incorporates the
same herein as though set forth at length.

20. At the time and place of the injuries and damages complained of herein, there
existed in the State of Nevada, certain statutes, laws and ordinances designed to regulate and
control the operation of motor vehicles along the roadways of this state, for among other things,

the protection and safety of the general public.

-4-
Our File No. 202592

AA000046




b = - T N« N 7. I - VE R NG S

RO NN RN DN —
N S U R O RN = S 0 ® 9 & ;E R S3

28

LAW OFFICE OF
BRADLEY, DRENDEL
& JEANNEY
P.0. BOX 1987
RENOQ, NV 89505
{775) 335-999%

21.  In particular, and among other laws existed NRS 484D.850 which established
that: “No vehicle shall be driven or moved on any highway unless such vehicle is so constructed
or loaded as to prevent any of its load from dropping, sifting, leaking or otherwise escaping
therefrom...[and that] No person shall operate on any highway any vehicle with any load unless
the load and any covering thereon is securely fastened so as to prevent the covering or load from
becoming loose, detached or in any manner a hazard to other users of the highway.”

22.  Plaintiffs allege upon information and belief that at the time and place of the
injuries and damages complained of herein, Defendants, each of them, did no comply with the
aforesaid laws and was in violation of those laws.

23.  During all times relevant to this Complaint, Plaintiffs ERNEST BRUCE
FITZSIMMONS and CAROL FITZSIMMONS were members of the class of persons which the
aforesaid statutes, laws and ordinances were designed to protect against the risk of harm which
was, in fact, incurred by Plaintiffs as a result of Defendants’ violations of the law.

THIRD CAUSE OF ACTION
(Negligent Infliction of Emotional Distress)

24.  Plaintiffs reiterate Paragraphs 1 through 23 of this Complaint and incorporates the
same herein as though set forth at length,

25.  That as a further and direct proximate result of the negligence and carelessness of
the Defendants, and each of them, Plaintiff ERNEST BRUCE FITZSIMMONS personally
witnessed and was present at the time that Plaintiff CAROL FITZSIMMONS sustained her
severe injuries, and Plaintiff ERNEST BRUCE FITZSIMMONS experienced emotional distress,
including, but not limited to anger, grief, worry, and anxiety all to Plaintiff ERNEST BRUCE
FITZSIMMONS?® general damages in an amount in excess of Ten Thousand Dollars
($10,000.00).

26.  That as a further and direct proximate result of the negligence and carelessness of
the Defendants, and each of them, Plaintiff CAROL FITZSIMMONS personally witnessed and
was present at the time that Plaintiff ERNEST BRUCE FITZSIMMONS sustained his severe
injuries, and Plaintiff CAROL FITZSIMMONS experienced emotional distress, including, but
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not limited to anger, grief, worry, and anxiety all to Plaintiff CAROL FITZSIMMONS’ general
damages in an amount in excess of Ten Thousand Dollars ($10,000.00).
PRAYER FOR RELIEF
WHEREFORE, Plaintiffs ERNEST BRUCE FITZSIMMONS and CAROL
FITZSIMMONS, Husband and Wife, pray judgment against the Defendants, each of them, as

follows:

1. For leave to amend the Complaint upon discovery of the true names and identities
of each Doe defendant;

2. For past and future medical and incidental expenses which will be shown
according to proof;

3. For past and future general damages to Plaintiffs, each in a sum in excess of
$10,000.00;

4. For the suffering of emotional distress to Plaintiffs, each in a sum in excess of
$10,000.00;

5. For costs of suit and reasonable attorney fees herein;

6. For pre-judgment and post-judgment interest as allowed by law; and

7. For such other and further relief, at law or in equity, as this Court may deem

equitable and just.
AFFIRMATION Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document does not contain the

social security number of any person.

Dated this 4™ day of December 2015,
BRADLEY, DRENDEL & JEANNEY

Jos hS.
ey for
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FILED
Electronically
2015-12-29 03:52:53 PM
Jacqueline Bryant
Clerk of the Court
Code: 4180 Transaction # 5297547 : csu  zic
Katherine F. Parks, Esq., State Bar No. 6227

—

2 | Brian M. Brown, Esq., State Bar No., 5233
Thierry V. Barkley, Esq., State Bar No. 724
3 | Thomdal Armstrong Delk Balkenbush & Eisinger
6590 S. McCarran Blvd., Suite B
4 | Reno, Nevada 89509
(775) 786-2882
5 | Attorneys for Defendants
6 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
7 IN AND FOR THE COUNTY OF WASHOE
8
9 | ERNEST BRUCE FITZSIMMONS and
CAROL FITZSIMMONS, Husband and
10 Wife,
1 Case No. CV15-02349
Plaintiffs,
12 Dept. No. 15
Vs,
13 MDB TRUCKING, LLC; DANIEL
14 ANTHONY KOSKI; ABC Corporations |-X,
Black and White Companies, and DOES |-
15 XX, inclusive,
16 Defendants.
MDB TRUCKING, LLC, a Nevada limited
17 liability company,
18 Third-Party Plaintiff,
VS,
19
RMC LAMAR HOLDINGS, INC,, a
20 | Colorado corporation; and DOES 1-10, and
21 BLACK AND WHITE COMPANIES,
. Third-Party Defendants.
23 DEFENDANT/THIRD-PARTY PLAINTIFF,
MDB TRUCKING’S THIRD-PARTY COMPLAINT
24
25 COMES NOW the Defendant/Third-Party Plaintiff, MDB Trucking, LLC (hereinafter

26 | “MDB”) by and through its counsel of record Thorndal Armstrong Delk Balkenbush & Eisinger,
TUORNDAL ARMSTRONG

Srmene ™ 27 | and hereby brings this Third-Party Complaint against Third-Party Defendant RMC Lamar

0395 McCartan. Sotie I
Heams, Norads R

e 28  Holdings, Inc. (fka Ranch Manufacturing Company) and hereby alleges as follows.
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FIRST RELIEF

1. That Defendant/Third-Party Plaintiff, MDB Trucking, LLC was at all relevant
times a Nevada limited liability company authorized to conduct business with the State of
Nevada.

2. That Third-Party Defendants DOES 1-10 and BLACK AND WHITE
COMPANIES are sued herein under fictitious names because the true names and capacities of
said Defendants are not known by Third-Party Plaintiff, who ask leave of the court to amend this
Third-Party Complaint to set forth same as they become known or ascertained.

3. That Third-Party Defendant RMC Lamar Holdings, Inc. (fka Ranch
Manufacturing Company) was at all relevant times hereto a Colorado corporation engaged in the
business of designing and manufacturing trailers and semi-trailers and placed same into the
stream of commerce and was doing business in the State of Nevada.

4, A Complaint was filed on December 4, 2015 in the Second Judicial District
Court, case no. CV15-02349, Department 15 in which the Plaintiffs Emest Bruce Fitzsimmons
and Carol Fitzsimmons prayed for damages against Defendant MDB Trucking, LLC alleging
negligence with regard to an accident which occurred on July 7, 2014 in which a semi-trailer
owned by MDB Trucking, LLC spilled a load of gravel causing an accident and injury, which are
claims presented by Plaintiffs.

5. That upon information and belief, the Ranco trailer was activated inadvertently
causing the gates of the semi-trailer to release the subject load of gravel on the highway and was
defective in part or in whole as designed by the Third-Party Defendant RMC Lamar Holdings,
Inc. (fka Ranch Manufacturing Company) (also known by the trade name Ranco trailers).

6. Third-Party Defendant manufactured the subject Ranco trailer in 2002 under the
vehicle brand Rancho with a vehicle identification 1R9BP450821.00843 1 Idado Plate #TE3528.

7. MDB Trucking, LLC was the last purchaser and user of the subject Ranco trailer.

8. On or before July 7, 2014, the Ranco trailer that left the Third-Party Defendant’s
control as designed, assembled and manufactured by the Third-Party Defendant was

unreasonably dangerous and defective in one or more of the following respects:

_2.
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a. The semi-trailer was designed, assembled, and manufactured and/or
configured in such a manner that the Versa solenoid valve would activate inadvertently allowing
the gates to open and release the load carried by the trailer; and,

b. That the Ranco trailer was designed, assembled, manufactured, and/or
configured in such a manner that the Versa valve was not equipped with a safety lock to prevent
inadvertent activation allowing the gates to open.

9. That to the extent Plaintiffs were injured as a proximate result of the unreasonably
dangerous condilions and defects at the time of manufacturer or negligent design, such is a direct
and proximate result of the negligence of Third-Party Defendant; and, any negligence that exists
as alleged by Plaintiffs is expressly denied. Third-Party Defendant was actively negligent and
Third-Party Plaintiff was passively negligent.

10. The Third-Party Defendant breached a duty of care owed to the Third-Party
Plaintiff and Third-Party Defendant is required to indemnify and hold Third-Party Plaintiff
harmless with respect to all the allegations and liabilities set forth in the Complaint filed in this
matler.

11.  The Third-Party Plaintiff has placed Third-Party Defendant of notice of the claims
pending in this matter.

12.  The Third-Party Plaintiff has been required to expend costs and attorneys’ fees in
defending the negligence claims in the Complaint on file herein and for prosecuting the instant
Third-Party Complaint.

FIRST CLAIM FOR RELIEF
(Implied Indemnification)

13.  The Third-Party Plaintiff repeats and realleges each and every allegation containcd
in paragraphs 1-12 above as if more fully set forth herein.

14. The Third-Party Plaintiff is therefore entitled to complete indemnity with respect
to all allegations or liabilities set forth is the Complaint on file in this matter.

15.  The Third-Party Plaintiff is therefore entitled to all costs and fees expended in the

defense of the claims of negligence in this matter as well as prosecution of this Third-Party

-3-
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Complaint.

SECOND CLAIM FOR RELIEF
(Confribution)

16.  The Third-Party Plaintiff repeats and realleges each and every allegation contained
in paragraphs 1-15 above as if more fully set forth herein.

17.  The Third-Party Plaintiff is entitled to contributions from the Third-Party
Defendant with respect to any settlement, judgment, awards, or any other type of resolution of the
claims brought forward by the Plaintiffs in their Complaint on file herein.

18.  The Third-Party Plaintiff is therefore entitled to all costs and fees expended in the
defense of the claims of negligence in this matter as well as prosecution of the Third-Party

Complaint.

WHEREFORE, Third-Party Plaintiff demands judgment against Third-Party Defendant

as follows:

1. For implied indemnification with respect to all negligence claims brought against
Third-Party Plaintiff in this matter;

2 For contribution with respect to all negligence claims brought against Third-Party
Plaintiff in this matter;

3. For attorneys’ fees and costs expended in this matter; and

4. For such other and further relief as this Court deems just and proper in the
premises.

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned hereby affirms that the preceding document filed in above-entitled court
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1 | does not contain the social securit number of any person.
2 DATED this _i?day of December, 2015.
3 THORNDAL ARMSTRONG
DELKB KENBUSH & EISINGER
4 -
5 By: 7/{//{@’/
B . BROAYN, L.SQ.
6 Stdte Bar No. 5233
6590 S. McCarran Blvd,, Svite B
7 Reno, Nevada 89509
Attorney for Defendants/Third-Party Plaintiff
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
T‘Iloifhl)kl. ARMSTRONG
o 27
0390 § McCarran, Suste B
R:M, Hovady 293099
773} 6. 2AT 28
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1 CERTIFICATE OF SERVICE
2 Pursuant to NRCP 5(b), | certify that | am an employee of Thorndal Armstrong Delk
3 || Balkenbush & Eisinger, and that on this date | caused the foregoing DEFENDANT/THIRD-
4 If PARTY PLAINTIFF, MDB TRUCKING'’S THIRD-PARTY COMPLAINT to be served on
5 |t all parties to this action by:
6 placing an original or true copy thereof in a sealed, postage prepaid, envelope in the
7 United States mail at Reno, Nevada.
81 v Second Judicial District Court Eflex ECF (Electronic Case Filing)
9 hand delivery
10 electronic means (fax, electronic mail, etc.)
11 Federal Express/UPS or other overnight delivery
12 || fully addressed as follows:
13
Joseph S. Bradley, Esq.
14 Bradiey, Drendel & Jeanney
P.O. Box 1987
15 Reno, NV 89505
’ Attorney for Plaintiffs
16 g
DATED this & day of December, 2015.
17
18 N s Bt (T
it Paich -
19 An employee of Thorndal Armstrong
Delk Balkenbush & Eisinger
20
21
22
23
24
25
26
T‘lul’NDAL'A:;E::ONG
Srimen 27
Py
{7743 Yi0- 1EAY 28
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FILED
Electronically
CV15-02349
2016-05-17 03:19:25 M
Jacqueline Bryant
Clerk of the Court
4180 Transaction # 5519336 : ¢ ulezic
Katherine F. Parks, Esq., State Bar No, 6227
Brian M. Brown, Esq., State Bar No. 5233
Thierry V. Barkley, Esq., State Bar No. 724
Thorndal Armstrong Delk Balkenbush & Eisinger
6590 S. McCarran Blvd., Suite B
Reno, Nevada 89509
(775) 786-2882
Attorneys for Defendants/Third-Party Plaintiff
MDB TRUCKING, LLC

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

ERNEST BRUCE FITZSIMMONS and Case No. CV15-02349

CAROL FITZSIMMONS, Husband and

Wife, Dept. No. 15
Plaintiffs,

Vs,

MDB TRUCKING, LLC; DANIEL
ANTHONY KOSKI; ABC Corporations I-X,
Black and White Companies, and DOES I-
XX, inclusive,

Defendants.

AND RELATED THIRD PARTY
COMPLAINT.

DEFENDANT/THIRD-PARTY PLAINTIFF,
MDB TRUCKING'S AMENDED THIRD-PARTY COMPLAINT

COMES NOW the Defendant/Third-Party Plaintiff, MDB Trucking, LLC (hereinafier
“MDB”) by and through its counsel of record Thorndal Armstrong Delk Balkenbush & Eisinger,
and hereby brings this Amended Third-Party Complaint against Third-Party Defendant RMC
Lamar Holdings, Inc. (fka Ranch Manufacturing Company), and Versa Valve Products,
Inc.,"“Versa Valve”) and hereby alleges as follows.

117
111
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IRST CLAIM FOR RELIEF
(General Allegatians)

1. That Defendant/Third-Party Plaintiff, MDB Trucking, LLC was at all relevant
times a Nevada limited liability company authorized to conduct business with the State of
Nevada.

2 That Third-Party Defendants DOES 1-10 and BLACK AND WHITE
COMPANIES are sued herein under fictitious names because the true names and capacities of
said Defendants are not known by Third-Party Plaintiff, who ask leave of the court to amend this
Third-Party Complaint to set forth same as they become known ar ascertained.

3. That Third-Party Defendant RMC Lamar Holdings, Inc. (fka Ranch
Manufacturing Company) was at all relevant times hereto & Colorado corporation engaged in the
business of designing and manufacturing trailers and semi-trailers and placed same into the
stream of commerce and was doing business in the State of Nevada.

4, That Third-Party Defendant Versa Products Company, Inc. was at all relevant
limes hereto a New Jersey Corporation engaged in the business of designing and manufacturing
pneumatic air solenoid valves specifically for bottom dump trailers and gate activated controls
and placed into the stream of commerce and was doing business in the state of Nevada.

3. A Complaint was filed on December 4, 2015 in the Second Judicial District
Court, case no. CV15-02349, Department |5 in which the Plaintiffs Ernest Bruce Fitzsimmons
and Carol Fitzsimmons prayed for damages against Defendant MDB Trucking, LLC alleging
negligence with regard to an accident which occurred on July 7, 2014 where a semi-trailer owned

by MDB Trucking, LLC spilled a load of gravel causing an accident and injury, which are claims

presented by Plaintiffs,

6. That upon information and belief, the Ranco trailer was activated inadvertently
causing the gates of the semi-trailer to release the subject load of gravel on the highway and was
defective in part or in whole as designed by the Third-Party Defendant RMC Lamar Holdings,
Inc. (fka Ranch Manufacturing Company) (also known by the trade name Ranco trailers).

17
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7. Third-Party Defendant RMC LAMAR HOLDINGS INC manufactured the subject
Ranco trailer in 2002 under the vehicle brand Rancho with vehicle identification number

IR9BP45082L008431 ldado Plate #TE3528.
8. MDB Trucking, LLC was the last purchaser and user of the subject Ranco trailer.

9, On or before July 7, 2014, the Ranco trailer that lefi the Third-Party Defendant’s
control as designed, assernbled and manufactured by the Third-Party Defendant was
unreasonably dangerous and defective in one or more of the following respects:

a. The semi-trailer was designed, assembled, and manufactured and/or
configured in such a manner that the Versa solenoid valve would activate inadvertently allowing

the gates to open and release the load carried by the trailer; and,

b. That the Ranco trailer was designed, assembled, manufactured, and/or
configured in such a manner that the Versa Valve was not equipped with a safety lock to prevent

inadvertent activation allowing the gates to open.

10.  Onor before July 7, 2014, that Versa Valve solenoid controf as a component

to the Ranco trailer was unreasonably dangerous and defective in one or more of the following

respects:

a. The Versa Valve solenoid valve would activate inadvertently allowing the
gates to open and release the load carried by the trailer; and,

b. Versa Products Company Inc, had a safer design available in the stream of
commerce on or before 2002 which employed a manual lock safety design that should have been
provided to its end use customers in lieu of a the Versa Valve installed both at time of the
manufacturer in 2002 and/or standard maintenance replacement in 2013,

11, That to the extent Plaintiffs were injured as a proximate result of the unreasonably
dangerous conditions and defects at the time of manufacturer or negligent design, such is a direct
and proximate result of the negligence of Third-Party Defendants; and, any negligence that exists
as alleged by Plaintiffs is expressly denied. Third-Party Defendants were actively negligent and
Third-Party Plaintiff was passively negligent.
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12, The Third-Party Defendants breached a duty of care owed to the Third-Party
Plaintiff and Third-Party Defendants are required to indemnify and hold Third-Party Plaintiff
harmless with respect to all the allegations and liabilities set forth in the Complaint filed in this
maltter.

13.  The Third-Party Plaintiff has placed Third-Party Defendant RMC LAMAR
HOLDINGS INC. on notice of the claims pending in this matter.

14, The Third-Party Plaintiff has been required to expend costs and altomeys’ fees in
defending the negligence claims in the Complaint on file herein and for prosecuting the instant
Third-Party Complaint,

FIRST CLAIM FOR RELIEF

{(Implied Indemnification as to RMC LAMAR)
15.  The Third-Party Plaintiff repeats and realleges each and every allegation conlained

in paragraphs 1-14 above as if more fully set forth herein,

16,  The Third-Party Plaintiff is therefore entitled to complete indemnity against
RMC LAMAR HOLDINGS INC. with respect to all allegations or liabilities set forth in the First

Amended Comiplaint on file in this matter,

17.  The Third-Party Plaintiff is therefore entitled to all costs and fees expended in the

defense of the claims of negligence in this matter as well as prosecution of this Amended Third-

Party Complaint,

SECOND CLAIM FOR RELIEF

(Contribution as to RMC LAMAR)
18.  The Third-Party Plaintiff repeats and realleges each and every allegation contained

in paragraphs 1-17 above as if more fully set forth herein.

19. The Third-Party Plaintiff is entitled to contribution from the Third-Party
Defendant RMC LAMAR with respect to any settlement, judgment, awards, or any other type of
resolution of the claims brought forward by the Plaintiffs in their Complaint on file herein.

1
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20.  The Third-Party Plaintiff is therefore entitled to al] costs and fees expended in the

defense of the claims of negligence in this matter as well as prosecution of the Third-Party

Complaint,

THIRD CLAIM FOR RELIEF
(Implied Indemnification as to VERSA)

21.  The Third-Party Plaintiff repeats and realleges each and every allegation contained
in paragraphs 1-19 above as if more fully set forth herein.

22.  The Third-Party Plaintiff is entitled to complete indemnity against VERSA
PRODUCTS COMPANY, INC. with respect to all allegations or liabilities set forth in the

First Amended Third-Party Complaint.
23.  The Third-Party Plaintiff is therefore entitled to all costs and fees expended in

the defense of the claims of negligence in this matter as well as prosecution of the Third-Party

Complaint.
F TH CLAIM FOR RELIEF

{Contribution as to VERSA)
24.  The Third-Party Plaintiff repeats and realleges each and every allegation contained
in paragraphs 1-23 above as if more fully set forth hetein.
25.  The Third-Party Plaintiff is entitled to contribution from the Third-Party
Defendant VERSA PRODUCTS COMPANY, INC., with respect to any settlement, judgment,
awards, or any other type of resolution of the claims brought forward by the Plaintiffs in their

Complaint on file herein.

26. The Third-Party Plaintiff is entitled to all costs and fees expended in the defense
of the claims for negligence in this matter as well as prosecution of the Third-Party Complaint.

WHEREFORE, Third-Party Plaintiff demands judgment against Third-Party Defendants

as follows:

1. For implied indemnification with respect to all negligence claims brought against
Third-Party Plaintiff in this matter;

11/
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Plaintiff in this matter;

For contribution with respect to all negligence clatms brought against Third-Party

3 For attorneys’ fees and costs expended in this matter; and
4. For such other and further relief as this Court deems just and proper in the
premises.

DATED this N day of May, 2016.

THORNDAL ARMSTRONG
DELK BALKENBUSH & EISINGER

By:

Katherine ks, E ., tate Bar No. 62.7
Brian M. Brown, Esq., State Bar No. 5233
Thierry V. Barkley, Esq., State Bar No. 724
6590 S. McCarran Blvd., Suite B

Reno, Nevada 89509

Attomeys for Defendants/Third-Party Plaintiff
MDB TRUCKING, LLC
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1 AFFIRMATION
2 Pursuant to NRS 239B.030
3 The undersigned hereby affirms that the preceding document filed in above-entitled court
4 i does not contain the social security number of any person.
5 DATED thisfZA _day of May, 2016.
6 THORNDAL ARMSTRONG
; DELK BALKENBU & EISINGER
8 By: o —
Kath 8, 54. tate arNo. 6227
9 Brian M. r 0, Esq., State Bar No. 5233
Thierry V. Barkley, Esq., State Bar No. 724
10 6590 S. McCarran Blvd., Suite B
Reno, Nevada §9509
il Attorneys for Defendants/Third-Party Plaintiff
" MDB TRUCKING, LLC
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TIFICATE OF VI
Pursuant to NRCP 5(b), I certify that I am an employee of Thorndal Armstrong Delk
Balkenbush & Eisinger, and that on this date I caused the foregoing DEFENDANT/THIRD-
PARTY PLAINTIFF, MDB TRUCKING’S AMENDED THIRD-PARTY COMPLAINT to
be served on al] parties to this action by:
___'_/__ placing an original or true copy thereof in a sealed, postage prepaid, envelope in the
United States mail at Reno, Nevada,

Second Judicial District Court Eflex ECF (Electronic Case Filing)

hand delivery
electronic means (fax, electronic mail, etc.)

Federn! Express/UPS or other overnight delivery fully addressed as follows:

Joseph S. Bradley, Esq.
Bradley, Drendel & Jeanney
P.0. Box 1987
Reno, NV 89505
Attorney for Plaintiffs

Matthew C. Addison, Esq.
Jessica L. Woelfel, Esq.
McDonald Carano Wilson LLP
100 W. Liberty Street, Tenth Floor
Rene, NV 89501

DATED this / f day of May, 2016.

L

An employee of Thomdal Armstrong
Dclk Balkenbush & Eisinger
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FILED
Electronically
CV15-02349

2016-06-29 04:06:54 PM
Jacqueline Bryant

JOSH COLE AICKLEN Clerk of the Court
Nevada Bar No. 007254 Transaction # 5587212 : yvilori
Josh.aicklen@]lewisbrisbois.com
DAVID B. AVAKIAN
Nevada Bar No. 009502
David.avakian@lewisbrisbois.com
LEWIS BRISBOIS BISGAARD & SMITH LLp
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
702.893.3383
FAX:702.893.3789
Attorneys for Defendant/Cross-Claimant
VERSA PRODUCTS COMPANY, INC.
IN THE SECOND JUDICIAL DISTRICT COURT
WASHOE COUNTY, NEVADA

ERNEST BRUCE FITZSIMMONS and Case No. CV15-02349
CAROL FITZSIMMONS, Husband and Dept. 15
Wife,

Plaintiffs, Consolidated with Case CV15-02410

VS.
MDB TRUCKING, LLC; RMC LAMAR
HOLDINGS, INC.; VERSA PRODUCTS DEFENDANT/CROSS-CLAIMANT
COMPANY, INC.; DANIEL ANTHONY VERSA PRODUCTS COMPANY, INC.'S
KOSKI; ABC Corporations I-X; Black and ANSWER TO PLAINTIFFS ERNEST
White Companies, and DOES [-XX, BRUCE FITZSIMMONS AND CAROL
inclusive, FITZSIMMONS’ FIRST AMENDED
COMPLAINT AND CROSS-CLAIM
Defendants. AGAINST MDB TRUCKING, LLC; DANIEL
ANTHONY KOSKI; AND DOES | - X,

MDB TRUCKING, LLC, a Nevada limited INCLUSIVE
liability company,

Cross-Claimant,

VS.

RMC LAMAR HOLDINGS, INC,, a
Colorado corporation; VERSA
PRODUCTS COMPANY, INC., a New
Jersey corporation; and DOES 1-10 and
BLACK AND WHITE COMPANIES,

Cross-Defendants.

4820-0020-6642.1
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VERSA PRODUCTS, INC.
Cross-Claimant,
Vs.
MDB TRUCKING, LLC; DANIEL
ANTHONY KOSKI, individually and DOES
|- X, inclusive

Cross-Defendants.

ANGELA MICHELLE WILT,
Plaintiff,
VS.

MDB TRUCKING, LLC; RMC LAMAR
HOLDINGS, INC. a Colorado corporation;
VERSA PRODUCTS COMPANY, INC., ;
New Jersey corporation; DANIEL
ANTHONY KOSKI; ABC Corporations 1-X;
Black and White Companies, and DOES I-
XX, inclusive,

Defendants.

MDB TRUCKING, LLC, a Nevada limited
liability company,

Cross-Claimants,
VS.
RMC LAMAR HOLDINGS, INC ., a
Colorado corporation; VERSA
PRODUCTS COMPANY, INC., a New
Jersey corporation; and DOES 1-10 and
BLACK AND WHITE COMPANIES,

Cross-Defendants.

VERSA PRODUCTS, INC.
Cross-Claimant,
VS.
MDB TRUCKING, LLC; DANIEL
ANTHONY KOSKI, individually and DOES
|- X, inclusive

Cross-Defendants.

4820-0020-6642.1

Case No. CV15-02410

AA000066




LEWIS
BRISBOIS
BISGAARD
&SMITHUP

ATIOMIEYS AT LAW

© 0 ~N O g B W ON A

NN N N N N N N N e oemt el ok el el e el e e
N OO R WN - O O 0N D WN - D

DEFENDANT/CROSS-CLAIMANT VERSA PRODUCTS COMPANY, INC.’S ANSWER
TO PLAINTIFFS ERNEST BRUCE FITZSIMMONS AND CAROL FITZSIMMONS' FIRST
AMENDED COMPLAINT AND CROSS-CLAIM AGAINST MDB TRUCKING, LLC;
DANIEL ANTHONY KOSKI; AND DOES I - X, INCLUSIVE

COMES NOW, Defendant/Cross-Claimant VERSA PRODUCTS COMPANY, INC.,
(“Defendant”) by and through it's attorneys of record, Josh Cole Aicklen, Esq., and David
Avakian, Esq., of LEWIS BRISBOIS BISGAARD & SMITH LLP, and hereby responds to
Plaintiffs ERNEST BRUCE FITZSIMMONS and CAROL FITZSIMMONS’ First Amended
Complaint and Cross-Claims as follows:

RESPONSES TO PARTIES & JURISDICTION

1. Answering Paragraphs 1, 2, 3, 4, 5, 6, 7 and 8 Plaintiffs’ First Amended
Complaint, Defendant is without sufficient knowledge or information to form a belief as to
the truth of the allegations of said paragraphs and, on that basis, denies each and every

allegation set forth therein.

RESPONSES TO FIRST CAUSE OF ACTION
(Negligence)

2. Answering Paragraph 9 of Plaintiffs’ First Amended Complaint, Defendant
repeats and realleges it's responses to Paragraphs 1-8 as if fully set forth herein.

3. Answering Paragraphs 10, 11, 12, 13, 14, 15, 16, 17, 18, 19 and 20 of
Plaintiffs’ First Amended Complaint, Defendant is without sufficient knowledge or
information to form a belief as to the truth of the allegations of said paragraphs and, on

that basis, denies each and every allegation set forth therein.

RESPONSES TO SECOND CAUSE OF ACTION
(Res Ipsa Loquitur - Negligence)

4. Answering Paragraph 21 of Plaintiffs’ First Amended Complaint, Defendant
repeats and realleges it's responses to Paragraphs 1-20 as if fully set forth herein.
5. Answering Paragraphs 22, 23 and 24 of Plaintiffs’ First Amended

Complaint, Defendant is without sufficient knowledge or information to form a belief as to

4820-0020-6642.1 3 AA000067
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the truth of the allegations of said paragraphs and, on that basis, denies each and every

allegation set forth therein.

RESPONSES TO THIRD CAUSE OF ACTION
(Negligence Per Se)

6. Answering Paragraph 25 of Plaintiffs’ First Amended Complaint, Defendant
repeats and realleges it's responses to Paragraphs 1-24 as if fully set forth herein.

7. Answering Paragraphs 26, 27, 28 and 29 of Plaintiffs’ First Amended
Complaint, Defendant is without sufficient knowledge or information to form a belief as to
the truth of the allegations of said paragraphs and, on that basis, denies each and every

allegation set forth therein.

RESPONSES TO FOURTH CAUSE OF ACTION
(Strict Products Liability as to RMC LAMAR HOLDINGS, INC.)

8. Answering Paragraph 30 of Plaintiffs’ First Amended Complaint, Defendant
repeats and realleges it's responses to Paragraphs 1-29 as if fully set forth herein.

9. Answering Paragraphs 31, 32, 33, 34 and 35 of Plaintiffs’ First Amended
Complaint, Defendant is without sufficient knowledge or information to form a belief as to
the truth of the allegations of said paragraphs and, on that basis, denies each and every

allegation set forth therein.

RESPONSES TO FIFTH CAUSE OF ACTION
(Strict Products Liability as to VERSA PRODUCTS COMPANY, INC.)

10.  Answering Paragraph 36 of Plaintiffs’ First Amended Complaint, Defendant
repeats and realleges it's responses to Paragraphs 1-35 as if fully set forth herein.

11.  Answering Paragraphs 37, 38, 39, 40 and 41 of Plaintiffs’ First Amended
Complaint, Defendant is without sufficient knowledge or information to form a belief as to
the truth of the allegations of said paragraphs and, on that basis, denies each and every

allegation set forth therein.

4820-0020-6642.1 4 AA000068
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RESPONSES TO SIXTH CAUSE OF ACTION
(Negligent Infliction of Emotional Distress)

12.  Answering Paragraph 42 of Plaintiffs’ First Amended Complaint, Defendant
repeats and realleges it’s responses to Paragraphs 1-41 as if fully set forth herein.

13.  Answering Paragraphs 43 and 44 of Plaintiffs’ First Amended Complaint,
Defendant is without sufficient knowledge or information to form a belief as to the truth of
the allegations of said paragraphs and, on that basis, denies each and every allegation
set forth therein.

AFFIRMATIVE DEFENSES
FIRST AFFIRMATIVE DEFENSE

That it has been necessary for Defendant to employ the services of an attorney to
defend this action and a reasonable sum should be allowed it as and for attorneys’ fees,

together with costs expended in this action.

SECOND AFFIRMATIVE DEFENSE

Defendant alleges that no contract exists between the parties sufficient to support

a claim for property damage and/or personal injuries.

THIRD AFFIRMATIVE DEFENSE

Defendant avers that the allegations contained in the First Amended Complaint fail

to state a cause of action upon which relief can be granted.

FOURTH AFFIRMATIVE DEFENSE

Plaintiffs have failed to mitigate their damages.

FIFTH AFFIRMATIVE DEFENSE

Defendant alleges that the damages, if any, suffered by Plaintiffs, as set forth in
the First Amended Complaint, were caused in whole or in part by the negligence of a third

party over which Defendant had no control.

SIXTH AFFIRMATIVE DEFENSE

Plaintiffs by their conduct have waived and/or abandoned any and all claims as

alleged herein against Defendant.

4820-0020-6642. 1 5 AA000069
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SEVENTH AFFIRMATIVE DEFENSE

Defendant cannot be compelled to make contribution beyond its equitable share.

EIGHTH AFFIRMATIVE DEFENSE

The claims in Plaintiffs’ First Amended Complaint are barred or limited by the

doctrines of estoppel, waiver, release and/or license.

NINTH AFFIRMATIVE DEFENSE

The damages, if any, incurred by Plaintiffs are not attributable to any act, conduct
or omission on the part of Defendant; that Defendant denies that it was negligent in any
manner or in any degree with respect to the matter set forth in the Plaintiffs’ First

Amended Complaint.
TENTH AFFIRMATIVE DEFENSE

If, in fact, any untoward, unsafe, or defective condition existed in the product
mentioned in the First Amended Complaint, which this answering Defendant denies, said
condition was caused and contributed to by the negligence of the Plaintiffs and/or other
third parties, and not by any tortious actions or failure to act by this answering Defendant.

ELEVENTH AFFIRMATIVE DEFENSE

If, in fact, any untoward, unsafe, or defective condition existed in the product
mentioned in the First Amended Complaint, which this answering Defendant denies, said
condition was caused and contributed to by the actions or inactions of Plaintiffs and/or
other third parties, in that it/they changed and altered said product, thereby barring
Plaintiffs’ right to recovery against this answering Defendant.

TWELFTH AFFIRMATIVE DEFENSE

Between this answering Defendant and the Plaintiffs and/or other third parties, the
equities do not so preponderate in favor of the Plaintiffs so as to allow recovery based
upon equitable indemnity as against this answering Defendant.

THIRTEENTH AFFIRMATIVE DEFENSE

That any and all events and happenings in connection with the allegations

contained in the First Amended Complaint, and any resulting injuries and damages, were

4820-0020-6642.1 6 AA000070
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proximately caused and contributed to by the negligence of other entities; and that
Defendant’s liability to Plaintiffs, if any, is proportionate only to its respective degree of
negligence in comparison to all other responsible entities, as determined by the trier of

fact.

FOURTEENTH AFFIRMATIVE DEFENSE

That the events, injuries and damages complained of in Plaintiffs’ First Amended
Complaint, if any, were the result of an unavoidable accident insofar as Defendant is
concerned and incurred without any negligence, want of care, default, breach of warranty
or other breach of duty to Plaintiffs on the part of Defendant.

FIFTEENTH AFFIRMATIVE DEFENSE

Defendant alleges that the Plaintiffs and/or other third-parties are responsible for
comparative fault in the matter set forth in the First Amended Complaint and said
comparative fault on the Plaintiffs and/or other third-parties part caused or contributed to
the injuries or damages complained of, if any. The Court is requested to determine and
allocate the percentage of negligence attributable to said Plaintiffs and/or other third-

parties.

SIXTEENTH AFFIRMATIVE DEFENSE

Plaintiffs and/or other third-parties had knowledge of the risks and hazards set
forth in the First Amended Complaint and the magnitude thereof, and did voluntarily

assume the risks thereof.

SEVENTEENTH AFFIRMATIVE DEFENSE

Defendant alleges that the injury, damage, or loss, if any, sustained by the
Plaintiffs and/or other third-parties was due to and proximately caused by the misuse,
abuse, and misapplication of the product described in the First Amended Complaint.

EIGHTEENTH AFFIRMATIVE DEFENSE

Defendant alleges that the injury, damage or loss, if any, sustained by the Plaintiffs
and/or other third parties, was due to the use of a product for a purpose for which it was

not intended.

4820-0020-6642.1 7 AA000071
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NINETEENTH AFFIRMATIVE DEFENSE

The product identified in the First Amended Complaint was altered or modified in
such a way that was not reasonably foreseeable by Defendant and precludes or reduces

the liability of Defendant, if any.
TWENTIETH AFFIRMATIVE DEFENSE

The product identified in the First Amended Complaint conformed with the state of

the art at the time of the sale.

TWENTY-FIRST AFFIRMATIVE DEFENSE

Plaintiffs and/or other third-parties use of the subject product identified in the First
Amended Complaint was contrary to instructions and/or warnings provided with the
subject product thereby precluding recovery against or reducing the liability of this

answering Defendant.

TWENTY-SECOND AFFIRMATIVE DEFENSE

Defendant alleges that Plaintiffs and/or other third-parties injuries, if any, were

aggravated by their failure to mitigate such damages.

TWENTY-THIRD AFFIRMATIVE DEFENSE

Plaintiffs and/or other third-parties claims are barred by disclaimer.

TWENTY-FOURTH AFFIRMATIVE DEFENSE

Plaintiffs and/or other third-parties and this answering Defendant are not in privity

of contract.

TWENTY-FIFTH AFFIRMATIVE DEFENSE

Defendant had no duty to warn of any alleged danger where such danger was
open and obvious to all persons of ordinary intelligence and experience, including the

Plaintiff and/or other third parties.
TWENTY-SIXTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred in that a manufacturer or seller has no duty to warn of

patent or obvious dangers.

0020-6642. 8
4820-0020-6642.1 AA000072




LEWIS
BRISBOIS
BISGAARD
& SMIHLLP

ATTIORIMEYS AT LAW

O 00 N OO O A WN -

N N N N N N N N N e el owdh owmd emd omdh owd wd owdh b
0 NG O A WDN 2SO W N AW N AR o

TWENTY-SEVENTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred in that the product was not in a reasonably dangerous

or defective condition at the time it left Defendant’'s control.

TWENTY-EIGHTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred in that Defendant was not and is not a merchant within

the meaning of the implied warranty of merchantability.

TWENTY-NINTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred in that this answering Defendant is not the

manufacturer of the allegedly defective product(s).

THIRTIETH AFFIRMATIVE DEFENSE

Plaintiffs’ damages, if any there were, are barred and/or Plaintiffs’ recovery must

be reduced due to Plaintiffs’ own comparative faulit.

THIRTY-FIRST AFFIRMATIVE DEFENSE

Defendant hereby incorporates by reference those affirmative defenses
enumerated in Rule 8 of the Nevada Rules of Civil Procedure as if fully set forth herein.
In the event further investigation or discovery reveals the applicability of any such
defenses, Defendant reserves the right to seek leave of court to amend this Answer to
specifically assert any such defenses. Such defenses are herein incorporated by
reference for the specific purpose of not waiving any such defenses.

DEFENDANT/CROSS-CLAIMANT VERSA PRODUCTS COMPANY, INC.’S CROSS-
CLAIM AGAINST MDB TRUCKING, lilNcC;)LBASII\I\}EL ANTHONY KOSKI; AND DOES I-X,

COMES NOW, Defendant/Cross-Claimant VERSA PRODUCTS COMPANY, INC.

(hereinafter “Cross-Claimant”) and alleges and files a Cross-Claim against MDB
TRUCKING, LLC; DANIEL ANTHONY KOSKI and DOES | - X inclusive, and each of

them as follows:

4820-0020-6642. 1 9 AA000073
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FIRST CROSS-CLAIM

(Contribution against Cross-Defendants MDB TRUCKING, LLC; DANIEL ANTHONY
KOSKI and DOES I through X, inclusive, and each of them)

That Cross-Claimant VERSA PRODUCTS COMPANY, INC. is at all times relevant
hereto, a foreign limited liability company.

1. Cross-Claimant is unaware of the true names and legal capacities, whether
individual, corporate, associate, or otherwise, of the Cross-Defendants sued herein as
DOES | - X, inclusive, and therefore sues said Cross-Defendants by fictitious names.
Cross-Claimant prays for leave of court to insert said Cross-Claim true names and legal
capacities when they are ascertained.

2. Cross-Claimant is informed and believes, and thereupon alleges, that each
of the Cross-Defendants designated herein as a DOE is in some way directly or
vicariously responsible and liable for the events referred to herein and proximately
caused the damages alleged, if any, in that the DOE negligently owned, operated,
maintained, serviced and/or entrusted the subject tractor trailer.

3. Cross-Claimant alleges that Cross-Defendants MDB TRUCKING, LLC;
DANIEL ANTHONY KOSKI and DOES | - X, inclusive, and each of them, negligently
operated, maintained, owned, serviced and/or entrusted the subject tractor trailer as
alleged by Plaintiff in her First Amended Complaint.

4. Cross-Claimant alleges that Cross-Defendants MDB TRUCKING, LLC;
DANIEL ANTHONY KOSKI and DOES | - X, inclusive, and each of them, are liable to
Cross-Claimant for any judgment rendered against it in this action.

5. In the event of any judgment for the Plaintiff and against Cross-Claimant,
said Cross-Claimant is entitled to contribution from said Cross-Defendants MDB
TRUCKING, LLC; DANIEL ANTHONY KOSKI and DOES | - X, inclusive, and each of
them, pursuant to NRS 17.225, et. seq.

6. By reason of this action it has been necessary for Cross-Claimant to incur

costs and retain an attorney to defend and prosecute this action on their behalf, and

4820-0020-6642.1 10 AA000074
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therefore Cross-Claimant VERSA PRODUCTS COMPANY, INC. is entitled to costs of

suit and reasonable attorneys’ fees incurred.

PRAYER FOR RELIEF

WHEREFORE, Defendant/Cross-Claimant VERSA PRODUCTS, INC. prays for
judgmernt as follows:

1. For judgment over and against Cross-Defendants MDB TRUCKING, LLC;
DANIEL ANTHONY KOSKI and DOES | - X, inclusive, inclusive, and each of them, for
their pro-rata share and contribution for the amount of any judgment entered against the
Cross-Claimant and in favor of Plaintiffs ERNEST BRUCE FITZSIMMONS and CAROL

FITZSIMMONS.
2. That Plaintiffs ERNEST BRUCE FITZSIMMONS and CAROL

FITZSIMMONS First Amended Complaint be dismissed with prejudice;
4. For an award of attorneys’ fees and costs incurred herein; and
5. For such other and further relief as this Court deems just and proper.
AFFIRMATION

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document
filed in this court does not contain the social security number of any person.
Z
DATED this  “day of June, 2016

Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLp

. ——

g \; B\\

JOSH COLE AICKLEN

Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 009502

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Attorneys for Deferidant/Cross-Claimant
VERSA PRODUCTS COMPANY, INC.

4820-0020-6642.1 " AA000075
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3 || of DEFENDANT/CROSS-CLAIMANT VERSA PRODUCTS COMPANY, INC.’S ANSWER
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3 Thorndal Armstrong Delk Balkenbush & Eisinger
6590 S. McCarran Blvd., Suite B
4 Reno, Nevada 89509
(775) 786-2882
5 Autorneys for Defendant/Cross-Claimant
MDB TRUCKING, LLC
6
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
7
IN AND FOR THE COUNTY OF WASHOE
8
9 ERNEST BRUCE FITZSIMMONS and Case No. CV15-02349
10 CAROL FITZSIMMONS, Husband and
Wife, Dept. No. 15
H Plaintiffs, Consolidated
12 with Case No. CV15-02410
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Dept. No. 10

I3 MDB TRUCKING, LLC; RMC LAMAR

14 HOLDINGS, INC.; VERSA PRODUCTS
COMPANY, INC.; DANIEL ANTHONY

15 KOSKI; ABC Corporations 1-X, Black and
White Companies, and DOES [-XX,

16 inclusive,

Defendants.

18 AND RELATED CROSS-CLAIMS AND
THIRD PARTY COMPLAINTS.

19

20

21 JOINT OPPOSITION TO CROSS-DEFENDANT’S [VERSA PRODUCTS

- COMPANY, INC.] MOTIONS TO DISMISS

23 COMES NOW, Defendant/Cross-Claimant, MDB Trucking, LLC, by and through their
24 undersigned counsel of record and hereby submits this Joint Opposition to Cross-Defendant’s

5 Motion to Dismiss Third Claim for Relief on Implied Indemnification respectively filed in Case
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This opposition is based upon the pleadings and papers on file herein, the memorandum
of points and authorities, together with such other further evidence or testimany as may be proper

in the premises.

MEMORANDUM OF POINTS AND AUTHORITIES

1.
INTRODUCTION

To the present motion, Versa Products, Inc. secks a dismissal of MDB Trucking’s Cross-
Claim for implied indemnification. Versa Product’s argument is flawed from inception because it
improperly relies upon the heightened burden for surviving a motion to dismiss stated by the
United States Supreme Court in Bell Atlantic Corp. v. Trombly, 127 S.Ct. 1955, 1965 (2007);
and Ashcraft v. Igbal, 129 S.Ct. 1937, 1951 (2009). The Nevada Supreme Court has yet to
expressly adopt these particular precedents. Nevada continues to use the liberal standard that has
long been the law of Nevada which remains in effect.

Furthermore, Versa Products’ arguments fails on two premises. First, that the Court must
rely upon Plaintiffs’ allegations that MDB was actively negligent and/or that MDB has failed to
plead a pre-existing legal relationship between MDB and Versa Products. These arguments are
flawed procedurally and substantively.

11

A. STANDARD MOTION TO DISMISS.

The purpose of a motion to dismiss pursuant to NRCP 12(b)(5) is to test the formal
sufficiency of a claim for relief. See Simpson v. Mars, Inc., 113 Nev. 188, 929 P.2d 966 (1997).
All allegations of material fact in the complaint are taken as true and construed in the light most
favorable to the non-moving party. Hynds Plumbing & Heating Co. v. Clark County School Dist.,
94 Nev. 776, 777, 587 P.2d 1331, 1332 (1978). Although Nevada is a notice pleading
jurisdiction, a party must be given reasonable advance notice of an issue (o be raised and an
opportunity to respond. Anastassaios v. Anaastassatos, 112 Nev. 317, 320, 913 P.2d 652, 653
(1996). Notice pleading requires plaintiff to set forth the facts to support a legal theory but does

not require the legal theory relied upon to be correctly identified. Liston v. Las Vegas

-2-
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Metropolitan Police Dist., 111 Nev. 1575, 1578, 908 P.2d 720, 723 (1995).
In Torres v. Nev. Direct Ins. Co., 131 Nev.Adv.Rptr. 54, 353 P.3d 1203 (2015), the
Nevada Supreme Court stated:
“A decision to dismiss a complaint under NRCP 12(b)(5) is
rigorously reviewed on appeal with all the alleged facts in the
complaint presumed true and all inferences drawn in favor of the
complainant. Buzz Stew, LLC v. City of North Las Vegas, 124 Nev.
224,227-28, 181 P.2d 670, 672 (2008).”
Dismissing a complaint is appropriate:
“Only if it appears beyond a doubt that [the plaintiff] could prove
no set of facts, which, if true, would entitle [the plaintiff] to relief.”
Id. at 228, 181 P.3d at 672.
MDB submits the claims stated by its Cross-Claim survives Plaintiff’s motions to dismiss
undecr Nevada law.

B. THERE IS A SUFFICIENT PRE-EXISTING RELATIONSHIP BETWEEN MDB AND
YERSA PRODUCTS.

Non-contractual or implied indemnity is an equitable remedy that allows a Defendant to
seek recovery from other potential tortfeasors whose negligence primarily caused the injured
party’s harm. Doctors Company v. Vincent, 120 Nev. 644, 650, 98 P.3d 681, 686 (2004). “At the
heart of the doctrine is the premise that the person seeking to assert implied indemnity-the
indemnitee-has been required 1o pay damages caused by a third-party-the indemnitor.” Harvest
Capital v. WV DOE, 560 S.E.2d 509, 513 (W. Virginia 2002).

Implied indemnification is an equitable remedy developed by courts to address the
unfairness which results when one defendant party, who has committed no independent wrong, is
held liable for the loss of a plaintiff caused by another party. /d at 512.

Generally, the remedies available are only afier a defendant has extinguished its own
liability through settlement or by paying a judgment. Doctors Company, 120 Nev. at 651, 98 P.2d
at 686. This court has stated that a “cause of action for indemnity...accrues when payment has
been made.” detna Cas. & Sur. v. Aztec Plumbing, 106 Nev. 474, 476, 796 P.2d 227, 229 (1990).
Thus, a claimant seeking equitable indemnity must plead and prove that (1) it has discharged a

Jegal obligation owed 1o a third party; (2) the party from whom it seeks liability also was liable to

-3-
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the third party; and (3) as between the claimant and the parties from whom it seeks indemnity,
the obligations ought to be discharged by the latter. 41 Am.Jur.2d Indemnity, Sec. 20 (2005). The
latter has also required “some nexus or relationship between the indemnitee and indemnitor.” See
Piedmont Equipment Co. v. Eberhard Manuf., 99 Nev. 523, 526, 665 P.2d at 259 (1983).

In Rodriguez v. Primadonna Co., LLC, 125 Nev. 578, 216 P.3d 793 (2009), the Supreme
Court affirmed a denial of summary judgment since implied indemnification could not be
asserted without determining liability of the third party to the injured party and the showing of a
nexus or special relationship between the indemnitee and the proposed indemnitor. Therefore, the
Court concluded that the District Court’s denial of Primadonna’s motion for summary judgment
was proper as {o these factual matters.

As to the question of a special relationship, MDB’s Cross-Claim alleges in paragraph 8 of
its first claim for relief that:

“Cross-claimant MDB Trucking, LLC was the last purchaser and
end user of the subject Ranco trailer.”

The Cross-Claim further alleges in par. 10:
“On or before July 7, 2014, that Versa Valve solenoid control as a
component {o the Ranco trailer was unreasonably dangerous and
defective in one or more of the following respects:...”
*b. Versa Products Company, Inc. had a safer design available in
the streamn of commerce on or before 2002 which employed a

manual lock safety design that should have been provided to its
end use customers in Jieu of the Versa Valve installed... and/oras a

standard maintenance replacement in 2013.” (Emphasis added).

MDB Trucking, LLC purchased the Versa Valve component as part of the standard
maintenance replacement in 2013.

In Black & Decker v. Essex Group, 105 Nev. 344, 775 P.2d 698 (1989) the court
recognized that a pre-existing legal relationship between the parties could include a breach of the
implied warranty of merchantability by and between the party that purchased a defective unit
from the manufacturer who was liable for strict products liability theory to the plaintiff. See,

Ringsby Truck Lines, Inc. v. Bradfield 563 P.2d 939, 943 (Colo. 1977); and Jacobson v.
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Dahiberg, 464 P.2d 298 (Colo. 1970) (manufacturer of gun owner owed duty to purchaser who
sought indemnification).

Thus, as MDB as the end user and purchaser of the claimed defective component from
Versa Products Company, Inc., has a special legal relationship sufficient to support a claim for
implied equitable indemnification.

C. MDB (S ALSO ENTITLED TO CLAIM EQUITABLE INDEMNIFICATION SHIFTING

THE BURDEN OF LOSS TO THE MANUFACTURER OF THE DEFECTIVE COMPONENT.

In Hydro Air Equip. v. Hyatt Corp., 852 P.2d 403 (9" Cir. Nev. 1988), the Ninth Circuit
Court of Appeals recognized that the doctrine of equitable indemnification could look beyond the
special relationship. The Ninth Circuit stated:

“The principle of implied equitable indemnity is designed to
prohibit one from profiting by his own wrong at the expense of one
who is either free from fault or negligent to a lesser degree.
Santisteven v. Dow Chemical Co., 506 F.2d 1216, 1219 (8" Cir.
1974 (construing Nevada law). In evaluating a claim for implied
indemnity, courts must carefully examine both parties’ conduct on
a case-by-case basis, with the ultimate goal of doing what is fair or
just. Aetna Cas. & Swr. Co. v. Jeppesen & Co.,440 F.Supp. 394,
399 (D. Nev. 1977). While it is true that the obligation to
indemnify clearly arises in certain situations, for example, when a
master-servant relationship exists, implied equitable indemnity
may be entirely proper if it is simply fairer to shift the burden of
loss. Santisteven, 506 F.2d at 1219...”

This doctrine of equitable indemnification was further recognized in a decision by the
Supreme Court of Illinois in Suvada v. White Motor Co., 210 N.E. 2d 182 (Ill. 1965). There,
plaintiffs had apparently purchased a used reconditioned tractor trailer unit from a defendant
seller. The brake system was manufactured by the defendant manufacturer and installed by the
seller. The system failed and a collision ensued. Thereafter, the plaintiff settled various personal
injury and property claims and sought recovery from the defendants. This seminal decision also
ultimately recognized the doctrine of strict product liability as was discussed by the Nevada
Supreme Court in Ginnes v. Mapes 86 Nev. 408, 413 (1570).

As was held by the lllinois Supreme Court in Suvada, supra:

I
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1 “There is an important distinction between contribution which
distributes loss among tortfeasors by requiring each to pay his
portion and share and indemnity which shifis the entire loss from
one tortfeasor who has been compelled to pay it to the shoulders of
another who should bear it instead. The two are ofien confused and
there are many decisions in which indemnity has been allowed
under the nature ‘contribution’. The principle is not, however,
limited to those who are personally free from fault. A similar rule
has been applied to indemnity against the supplier of goods when a
retailer or user of the goods incurs liability by a reason of negligent
reliance upon his proper care.”

(L]

[¥¥ ]

“Indemnity here is not, however, premised on a theory of active or
passive negligence. (To require proof that Bendix was actively
negligent would be the antithesis of strict liability)...”

g~ N

In Suvada, the Illinois Supreme Court held the purchaser of a reconditioned used tractor

=)

10 || trailer stated a sufficient cause of action for indemnification from the manufacturer of a defective
I'1 || brake for sums paid by them in scttlement of claims against them resulting from an accident

12 | caused by the defective brakes.

13 HI.
14 NCL N
15 For all the foregoing reasons, MDB respectfully requests this Court deny the respective

16 || Cross-Defendant’s motions to dismiss as to the third claim for relief for implied equitable

17 I indemnification.

8 DATED this ! 9 day of July, 2016.
19 THORNDAL ARMSTRONG
DELK BALKENBUSH & EISINGER
20 o
21 By: 1 /
therine ¥. Parks, Esq., State Bar No. 6227

22 Brian M. Brown, Esq., State Bar No. 5233

Thierry V. Barkley, Esq., State Bar No. 724
23 6590 S. McCarran Blvd., Suite B

Reno, Nevada 89509
24 Attorneys for Defendant/Cross-Claimant
R MDB TRUCKING, LLC
y
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1 AFFIRMATION
21 Pursuant to NRS 239B.030

The undersigned hereby affirms that the preceding document filed in above-entitled court

3
4 | does not contain the social security number of any person.

5 DATED this |44 day of July, 2016.
6 THORNDAL ARMSTR
DELK BALKE; St R
7
8 By: o
at enne .P s, sq., State Bar No. 6227
9 Brian M. Brown, Esq., State Bar No. 5233
Thierry V. Barkley, Esq., State Bar No. 724
10 6590 S. McCarran Blvd., Suite B
Reno, Nevada 89509
11 Attorneys for Defendant/Cross-Claimant
MDB TRUCKING, LLC
12
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I CERTIFICATE OF SERVICE

2 Pursuant 10 NRCP 5(b), 1 certify that ] am an employee of Thorndal Armstrong Delk

3 | Balkenbush & Eisinger, and that on this date | caused the foregoing JOINT OPPOSITION TO
4 | CROSS-DEFENDANT'S [VERSA PRODUCTS COMPANY, INC.] MOTIONS TO

5 | DISMISS to be served on all parties to this action by:

6 placing an original or true copy thereof in a sealed, postage prepaid, envelope in the

7 United States mail at Reno, Nevada.

8 _  Second Judicial District Court Eflex ECF (Electronic Case Filing)

9 hand delivery

10 electronic means (fax, electronic mail, etc.)

11 | TFederal Express/UPS or other overnight delivery fully addressed as follows:

12

13 Joscph S. Bradley, Esq.

Sarah M. Quigley, Esq.
14 Bradley, Drendel & Jeanncy
P.O. Box 1987
15 Rcno, NV 89505
Attorney for Plaintiffs
16
17 Matthew C. Addison, Esq.
Jessica L. Waelfel, Esq.
18 McDonald Carano Wilson LLP
100 W. Liberty Street, Tenth Floor
19 Rceno, NV 89501
Defendant RMC Lamar Holdings
20
21 Josh Cole Aicklen, Esq.
David B. Avakian, Esq.
22 Lewis Brisbois Bisgaard & Smith, LLP
6385 S. Rainbow Bivd., Suitec 600
23 Las Vegas, NV 89118
Defendant Versa Products Co., Inc,

24

25 DATED this /7 day of July, 2016.

% / //
[t Ctatenf e £ LZEA
& Lisincea 27 An employee of Thorndal Armstrong
o N ® Delk Balkenbush & Eisinger

TEL YrKY 28
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JOSH COLE AICKLEN

Nevada Bar No. 007254
Josh.aicklen@lewisbrisbois.com
DAVID B. AVAKIAN

Nevada Bar No. 009502
David.avakian@lewisbrisbois.com
PAIGE S. SHREVE

Nevada Bar No. 013773
Paige.Shreve@lewisbrisbois.com
LEWIS BRISBOIS BISGAARD & SMITH LLp
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
702.893.3383

FAX: 702.893.3789

Attorneys for Third-Party Defendant
VERSA PRODUCTS COMPANY, INC.

FILED
Electronically
CV16-00976

2016-07-19 09:09:17 AM
Jacqueline Bryant
Clerk of the Court
Transaction # 5614508 : csulezi

IN THE SECOND JUDICIAL DISTRICT COURT
WASHOE COUNTY, NEVADA

GENEVA M. REMMERDE
Plaintiff,
VS.
MDB TRUCKING, LLC; DANIEL
ANTHONY KOSKI; and DOES I-X and
ROE I-V corporations,

Defendants.

MDB TRUCKING, LLC, a Nevada limited
liability company,

Third-Party Plaintiff,
VS,

PMC LAMAR HOLDINGS, INC., a
Colorado corporation; VERSA
PRODUCTS COMPANY, INC., a New
Jersey corporation; THE MODERN
GROUP GP-SUB, INC., a Texas
corporation and general partnership;
DRAGON ESP, LTD., a Texas limited
partnership; and DOES 1-10 and BLACK
AND WHITE COMPANIES,

Third-Party Defendants.

4845-6284-6005.1

Case No. CV16-00976
Dept. 10

THIRD-PARTY DEFENDANT VERSA
PRODUCTS COMPANY, INC.’S MOTION
TO DISMISS THIRD PARTY PLAINTIFF,
MDB TRUCKING, LLC'S THIRD CAUSE
OF ACTION FOR IMPLIED INDEMNITY
PURSUANT TO NRCP12(B)(5)

DATE:
TIME:

REQUEST FOR ORAL ARGUMENT
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THIRD-PARTY DEFENDANT VERSA PRODUCTS COMPANY, INC.'S MOTION TO
DISMISS THIRD-PARTY PLAINTIFF MDB TRUCKING, LLC'S THIRD CAUSE OF
ACTION FOR IMPLIED INDEMNITY PURSUANT TO NRCP 12(B})(5)

COMES NOW, Third-Party Defendant VERSA PRODUCTS COMPANY, INC., by

and through its attorneys of record, Josh Cole Aicklen, Esqg., David B. Avakian, Esqg. and
Paige S. Shreve, Esq. of LEWIS BRISBOIS BISGAARD & SMITH LLP, and hereby
moves the Court for an Order dismissing Third-Party Plaintiff MDB Trucking, LLC’s Third
Cause of Action for Implied Indemnity, with prejudice, pursuant to NRCP 12(b)(5).

This Motion is made and based upon the Points and Authorities attached hereto,
NRCP 12(b)(5), the papers and pleadings on file herein, and any oral arguments that may
be entertained at the hearing on this matter.

DATED this | 8" day of July, 2016

Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

el
T i

By

N
JOSH COLE AICKLEN
Nevada Bar No. 007254
DAVID B. AVAKIAN
Nevada Bar No. 009502
PAIGE S. SHREVE
Nevada Bar No. 013773
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
Tel. 702.893.3383
Attorneys for Third-Party Defendant
VERSA PRODUCTS COMPANY, INC.

4845-6284-6005.1
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NOTICE OF MOTION
YOU AND EACH OF YOU PLEASE TAKE NOTICE that Cross-Defendant will
bring the foregoing THIRD-PARTY DEFENDANT VERSA PRODUCTS COMPANY,
INC.’S MOTION TO DISMISS THIRD-PARTY PLAINTIFF, MDB TRUCKING, LLC'S
THIRD CAUSE OF ACTION FOR IMPLIED INDEMNITY PURSUANT TO NRCP12(B)(5)

on for hearing on the day of , 2016, before Department 10, at the

hour of .m., or as soon thereafter as counsel may be heard.

DATED this |9 ™ day of July, 2016

Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

—— -
By @? -

JOSH COLE AICRLEN

Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 009502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Tel. 702.893.3383

Attorneys for Third-Party Defendant
VERSA PRODUCTS COMPANY, INC.

4845-6284-6005.1
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION
VERSA PRODUCTS COMPANY, INC. (hereinafter referred to as “VERSA")

respectfully requests that this Court dismiss Third-Party Plaintiff MDB TRUCKING, LLC'S
{(hereinafter referred to as “MDB”) Third Cause of Action for Implied Indemnity. MDB has
not and cannot plead facts sufficient to support a cause of action for implied indemnity
against VERSA. This is because MDB was actively negligent and there is no special
relationship or pre-existing duty between MDB and VERSA. Further, VERSA requests

that the Court dismiss the implied indemnity cause of action with prejudice, because MDB

cannot plead facts which would entitle MDB to implied indemnity.
Il. FACTS AND BACKGROUND

This lawsuit stems from an accident that took place on July 7, 2014 in Washoe

County, Nevada. See, Plaintiff's Complaint 2:17-25 (May 24, 2016), a true and correct
copy of which is attached hereto as EXHIBIT 1. GENEVA REMMERDE (“PLAINTIFF”)
was driving westbound on IR80 when a semi-trailer driven by DANIEL KOSKI (and owned
by Cross-Claimant MDB) spilled gravel on the freeway, causing a series of automobile
accidents and the injuries alleged by Plaintiff. 1d.

On May 2, 2016, Plaintiff filed her Complaint in the Second Judicial District Court
seeking damages against MDB and DANIEL KOSKI. Id. Plaintiff plead causes of action
for negligence, alleging Defendants MDB and DANIEL KOSKI failed to properly secure
the truck's load. |d.

On June 22, 2016, MDB filed it's Third-Party Complaint against RMC LAMAR
HOLDINGS, INC. (“RMC"), VERSA, THE MODERN GROUP GP-SUB, INC. and
DRAGON ESP, LTD. See, MDB’s Third-Party Complaint (June 22, 2016), a true and
correct copy of which is attached hereto as EXHIBIT 2. MDB’s Cross-Claim sought
(1) Implied Indemnity from RCM, THE MODERN GROUP and ERAGON ESP (2)
Contribution from RCM, THE MODERN GROUP and ERAGON ESP; (3) Implied

Indemnity for Versa; and (4) Contribution from Versa. |d.
4845-6284-6005.1
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As is explained below, MDB’s cause of action for implied indemnity against
VERSA is fatally flawed and should be dismissed with prejudice.
lll. LEGAL ARGUMENT

A. Standard of Review

Nevada Rule of Civil Procedure 12(b)(5) provides that a Complaint may be
dismissed for “failure to state a claim upon which relief can be granted.” See, NRCP
12(b)(5). When considering a Motion to Dismiss, the Court must accept all the factual

allegations in the complaint as true. See, Bemis v. Bemis, 114 Nev. 1021, 1024 (1998);

see alsg, California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508, 515, 92

S.Ct. 609, 614, 30 L.Ed.2d 642 (1972). However, a court should not “assume the truth of
legal conclusions merely because they are cast in the form of factual allegations.” W.

Mining Council v. Watt, 643 F.2d 618, 624 (9th Cir. 1981). Despite the existence of

liberal pleading requirements, a Plaintiff still must make sufficient factual allegations to
establish a plausible entitiement to relief, not merely “conceivable” or “speculative.” Bell

Atlantic Corp. v. Twombly, 127 8. Ct. 1955, 1965, 167 L. Ed. 2d 929 (2007). Such

allegations must amount to “more than labels and conclusions, and a formulaic recitation

of the elements of a cause of action.” Id. at 1964-65. This Court also need not accept

legal conclusions couched as factual allegations. See also, Ashcroft v. Igbal, 129 S.Ct.
1937, 1949-50 (2009).

Dismissal of a complaint without leave to amend may be appropriate. See, Brown
v. Capanna, 105 Nev. 665 (1989) (stating that instances do exist where a court should not

grant leave). A district court may dismiss a complaint without leave to amend if a

complaint suffers a fatal flaw that cannot be saved by any amendment. See, Bemis v.
Bemis, 114 Nev. 1021, 1024 (1998) (a claim may be dismissed if “the Plaintiff is not
entitled to relief under any set of facts which could be proved in support of the claim”)
(quotations, citations omitted). A Court’s decision to dismiss a complaint without leave to

amend will not be overturned absent abuse of discretion. See, Cohen v. Mirage Resorts,

Inc., 119 Nev. 1, 23, 62 P.3d 720, 734-35 (2003); Nelson v. Sierra Constr. Corp., 77 Nev.
4845-6284-6005.1
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334, 364 P.2d 402 (1961).

B. The Court Should Dismiss MDB’S Cause of Action for Implied Indemnity as
a Matter of Law, Because MDB is Actively Negligent and it did Not Have a
Pre-Existing Relationship with VERSA.

MDB was actively negligent and failed to plead a pre-existing legal relationship
between it and VERSA. Absent such a relationship, as a matter of law there is no basis
for a claim for implied indemnification.

Implied indemnity is only available when a Defendant is free from wrongdoing, but

is held liable for the loss of a plaintiff caused by another party. Pack v. LaTourette, 128

N.A.O. 25, 277 P.3d 1246, 1248-1249 (2012). In Nevada, the right of one tortfeasor to
seek indemnification from another tortfeasor is limited. The Nevada Supreme Court held
that in order for a defendant to be entitled to indemnity from a joint tortfeasors, “there
must be a pre-existing legal relationship between them, or some duty on the part of the

primary tortfeasor to protect the secondary tortfeasor.” ld.; See also, Black & Decker v.

Essex Group, 105 Nev. 344, 775 P.2d 698 (1989). In Pack, plaintiff got into a car
accident with a cab driver and sought medical care from a doctor for his injuries, both

whom may have caused part of the plaintiff's injuries. Pack v. LaTourette, 277 P.3d at

1247-1248. Plaintiff filed suit against the cab driver for alleged negligent driving. 1d. The
alleged negligent driver filed a third-party complaint against the doctor for indemnity, due
to the doctor’s aileged negligence in treating the plaintiff. 1d. The Nevada Supreme Court
affirmed the district court's Order dismissing a claim for implied indemnity, holding the
claim for implied indemnity failed as a matter of law because there was no pre-existing
legal relationship between the parties and the underlying litigation alleged the third-party
plaintiff's own active negligence. Id.

Therefore, when a party is actively negligent and/or there is no pre-existing legal
relationship between the parties, a claim for implied indemnity cannot exist as a matter of
law. Id.

1. Indemnity is Not Available Because MDB was Actively Negligent

MDB’s active negligence prohibits it from seeking indemnity as a matter of law.
4845-6284-6005.1
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The Supreme Court first recognized that indemnity "is generally available to remedy the
situation in which the defendant, who has committed no independent wrong, is held liable
for the loss of a plaintiff caused by another party." Id. at 1248-1249 (internal citations
omitted). However, when “a party has committed an “independent wrong,” and is thus
actively negligent, that party has no right to indemnity.” id.

The difference between primary and secondary liability depends on a difference in
the character or kind of wrongs that cause the injury and the legal obligation owed by

each of the wrongdoers to the injured party. Black & Decker, 105 Nev. at 346, 775 P.2d

at 669-70. Both parties must be responsible for the same kind of wrong in order for no
independent wrong to exist. Id. Further, when the underlying litigation alleges a third-
party plaintiff's own negligence, the third-party plaintiff is deemed actively negligent and
unable to seek indemnity from another tortfeasor. Pack, 277 P.3d at 1247. In the present
case, the Court must look to the allegations in the Plaintiffs Complaint in order to
determine whether MDB is alleged to be actively negligent, thus prohibiting implied
indemnity as a matter of law. Plaintiff's Complaint indeed alleges MDB was negligent
because it failed to properly secure the truck load. See, Plaintiffs’ Complaint, Exhibit 1.

Using the operative Complaint, there is clearly an allegation of active negligence
and fault on MDB. Because implied indemnity is only available once a party is found
liable, MDB is essentially demanding that VERSA reimburse MDB for the damages it
allegedly caused the Plaintiff due to MDB’s own negligence in its failure to properly
secure the truck load. VERSA has no control over the way MDB loads and secures it's
truck load, illustrating Plaintiff's allegations against MDB are independent from any
alleged wrong attributable to VERSA.

MDB is actively negligent and so has no right to seek implied indemnity from other
tortfeasors. As a consequence, MDB’s claim for implied indemnity fails as a matter of
law.

2. There Was No Pre-Existing Relationship Between MDB and VERSA

In addition to MDB’s active negligence, implied indemnity is not available as a
4845-6284-6005.1
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matter of law because there is no pre-existing relationship between MDB and VERSA.
In Nevada, implied indemnity is unavailable when joint or concurrent tortfeasors

have no legal relation to one another. Reid v, Royal Ins. Co., 80 Nev. 137, 141 (1964).

Therefore, even if a defendant has not committed an independent wrong, in order for him
to seek indemnification from another tortfeasor there must be a pre-existing legal
relationship between them or “some duty on the part of the primary tortfeasor to protect
the secondary tortfeasor.” Pack, 277 P.3d at 1249. To allow recovery absent a “special
relationship” is a cause of action for contribution, and would render a cause of action for

implied indemnity superfluous. Ringsby Truck Lines, Inc. v. Bradfield, 193 Colo. 151,

155, 563 P.2d 939 (1977).

MDB failed to allege any special relationship with VERSA as it relates to MDB.
See, MDB'’s Third-Party Complaint, Exhibit 2. MDB has failed to allege that VERSA has a
pre-existing legal relationships or duty to protect MDB.

MDB failed to allege (and cannot allege) it had a pre-existing legal relationship with
VERSA, i.e., employer-employee; principal-agent, etc. As a consequence, MDB has no
right to implied indemnity as a matter of law.

Due to the allegations in Plaintiff's Complaint that MDB was actively negligent and
the lack of pre-existing relationship between MDB and VERSA, MDB is prohibited from
seeking indemnity from VERSA as a matter of law. Thus, VERSA respectfully asks that
the Court dismiss the implied indemnity cause of action against VERSA.

B. The Court Should Dismiss the Implied Indemnity Cause of Action with
Prejudice Because Allowing MDB to Amend Would be Futile

VERSA asks that the Court dismiss the cause of action for implied indemnity with
prejudice. A district court may dismiss a Complaint with prejudice if it suffers a fatal flaw

that cannot be saved by any amendment. See, Bemis v. Bemis, 114 Nev. 1021, 1024

(1998) (a claim may be dismissed if “the plaintiff is not entitled to relief under any set of
facts which could be proved in support of the claim”) (quotations, citations omitted). A
Court's decision to dismiss a claim without leave to amend will not be overturned absent

4845-6284-6005.1
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1||abuse of discretion. See, Cohen v. Mirage Resorts, Inc., 119 Nev. 1, 23, 62 P.3d 720,
2 || 734-35 (2003); Nelson v. Sierra Constr. Corp., 77 Nev. 334, 364 P.2d 402 {1961). Where
3 || there are no set of facts which could be proved in support of the claim, dismissal with
4 || prejudice should be granted. See, Fischer v. Executive Fund Life Ins. Co., 88 Nev. 704,
5504 P.2d 700 (1972).
6 MDB cannot allege any set of facts justifying amendment of the implied indemnity
7 |l cause of action in the Third-Party Complaint, because under these facts MDB has no
8 || ability to amend the operative complaint to remove Plaintiff's negligence claims against it.
9 || Further, there is no special relationship or pre-existing duty between MDB and VERSA,
10 || and so an amendment to the Third-Party Complaint would be futile. Accordingly, VERSA
11 || respectfully requests that the Court dismiss the implied indemnity cause of action against
12 | it.
13
14
15
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CONCLUSION

Based upon the foregoing, VERSA respectfully requests an Order from this Coun
dismissing MDB’s implied indemnity claim against it, with prejudice,
AFFIRMATION
Pursuant to NRS 239B.030, the undersigned hereby affirms that this document

filed in this court does not contain the social security number of any person.
DATED this | 9" day of July, 2016

Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

Y (P

JOSH COLE AICKLEN

Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 009502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Attorneys for Third-Party Defendant
VERSA PRODUCTS COMPANY, INC.

4845-6284-5005.1
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CERTIFICATE OF SERVICE

| hereby certify that on thiség day of July, 2018, a true and correct copy of THIRD-
PARTY DEFENDANT VERSA PRODUCTS COMPANY, INC."S MOTION TO DISMISS
THIRD-PARTY PLAINTIFF, MDB TRUCKING, LLC'S THIRD CAUSE OF ACTION FOR
IMPLIED INDEMNITY PURSUANT TO NRCP12(B)(5) was served electronically with the

Court addressed as follows:

Kathleen A. Sigurdson, Esq. Katherine F. Parks, Esq.

1440 Haskell Street Brian M. Brown, Esq.

Reno, NV 89505 Thierry V. Barkley, Esq.

Attorney for Plaintiffs THORNDAL, ARMSTRONG, DELK

ROSA ROBLES and BENJAMIN ROBLES, BALKENBUSH & EISINGER

Husband and Wife and ROSA ROBLES 6590 S. McCarran, Ste. B

and BENJAMIN ROBLES as next friend of  Reno, NV 89509

NATALIE ROBLES and CASSANDRA P: 775-786-2882

ROBLES, minors Attorneys for Defendant/Third-Party
Defendant MDB TRUCKING, LLC

Matthew C. Addison, Esg.

McDONALD CARANO WILSON LLP

100 W. Liberty St., 10" Floor

Reno, NV 85501

Attorney for Third-Party Defendant

RMC LAMAR HOLDINGS, INC.

, N )
/ LY L o %/K/
y=s A

An mployee o
LEWIS BRISBOIS BISGAARD & SMITH LLP

4845-6284-6005.1
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Exhibit 1
Exhibit 2

4845-6284-6005.1

LIST OF EXHIBITS

Plaintiff's Complaint
MDB’s Third-Party Complaint
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EXHIBIT 1

EXHIBIT 1

FILED
Electronically
CV16-00976

2016-07-19 09:09:17 AM
Jacqueline Bryant
Clerk of the Court
Transaction # 5614508 : csulezic
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FILED
Electronicall
CV16-0097

2016-05-02 01:57:45 PM
Jacqueline Bryant

$1425 Clerk of the Court
KATHLEEN A. SIGURDSON, ESQ. Transaction # 5494076 : mfer
Nevada State Bar No. 06823
1440 Haskell Street
Reno, NV 89509
(775) 337-0300
Facsimile (775) 337-1335
kathleen@sigurdsonlaw.com
Attorney for Plaintiff
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE
GENEVA M. REMMERDE,
Plaintiff,
vs. Case No,
DANIEL ANTHONY KOSKI; Dept. No.
MDB TRUCKING, LLC,,
DOES I - X and ROE I-V corporations,
Defendants,
/
COMPLAINT

Plaintiff, GENEVA M. REMMERDE, by and through her attorney, KATHLEEN A.

SIGURDSON, ESQ., hereby alleges as follows:
PARTIES

1. At all times referred to herein, Plaintiff was and is now a resident of Washoe
County, Nevada.

2. Plaintiff is informed and believes, and therefore alleges that at all times referred to
herein, Defendant DANIEL ANTHONY KOSKI was, and is, a resident of Washoe County,
Nevada.

3. Plaintiff is informed and believes and therefore alleges, that at all times referred

to herein, Defendant MDB TRUCKING, LLC has been, and is now a corporation organized and
existing under the laws of the State of Nevada, and is doing business in the State of Nevada.

1
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4, The true names or capacities, whether individual, corporate, associates, co-
partnership, or otherwise of Defendants DOES 1-X and ROE CORPORATIONS I-V are unknown
to Plaintiff, who therefore sues said Defendants by such fictitious names. Plaintiff is informed and
believes and therefore alleges that each of the Defendants designated as DOES I-X and ROE
CORPORATIONS I-V are responsible in some manner for the offense and happenings referred to
in this action, and proximately caused the damages to Plaintiff described herein.

5. Plaintiff requests leave of this Court to amend the Complaint to insert the true
names and capacities of the DOE and ROE Defendants when they are ascertained, to join such
Defendants in this action and assert the appropriate charging allegations.

6. At all times pertinent hereto, the Defendants, and each of them, were acting as the
authorized employee, agent and/or representative of each and every other Defendant, and were
acting within the course and scope of their capacity. The conduct of each and every Defendant
was ratified and adopted by each and every other Defendant.

FIRST CLAIM FOR RELIEF

7. Plaintiff realleges each and every allegation of paragraphs | through 6 of her
Complaint, as if fully set forth herein.
8. On or about July 7, 2014, Plaintiff was traveling in her 2005 Saturn Ion west on

IR80 near mile marker 39, Washoe County, Nevada.

9. Defendant was traveling ahead of Plaintiff’s vehicle in a 2003 Peterbilt Truck
Tractor.

10. At some point during Defendant’s travel in the area, Defendant spilled a load of
gravel onto travel lanes 1 and 2, ahead of Plaintiff’s traveling path.

11, Plaintiff came upon the gravel covered roadway at highway speed and in a curve.

12.  Plaintiff lost control of her vehicle and rotated counter clockwise and struck the
left guardrail face with the left front of her vehicle.

13,  Asadirect and proximate result of Defendant’s failure to properly secure his truck
load, Plaintiff has suffered, and will continue to suffer in the future, severe physical and emotional
injuries, all to her general damage in an amount in excess of TEN THOUSAND AND 00/100

2
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DOLLARS ($10,000.00).

14, As afurther direct and proximate result of Defendant’s failure to properly secure
his truck load, Plaintiff has incurred, and will continue to incur in the future, expenses for medical
care and treatment, in an amount not yet ascertained. Plaintiff requests leave to amend this
Complaint to insert this amount when it becomes known to Plaintiff,

SECOND CLAIM FOR RELIEF

15.  Plaintiff realleges each and every allegation listed above, as if fully set forth herein

16. Plaintiff is informed and believes, and therefore alleges, that at the time Defendant
DANIEL ANTHONY KOSKI operated the Peterbilt Truck Tractor owned by Defendant MDB
TRUCKING, LLC, Defendant KOSKI was employed by Defendant MDB TRUCKING LLC and
was acting within the scope and course of his employment. Defendant MDB TRUCKING LLC is

therefore liable to Plaintiff under the doctrine of respondeat superior.

WHEREFORE, Plaintiff prays for judgment against the Defendants, and each of them, as

follows:

l. For general damages in an amount in excess of TEN THOUSAND DOLLARS

AND 00/100 ($10,000.00);
2, For special damages according to proof at the time of trial;
3. For costs of suit, including reasonable attorney's fees; and
4, For such other and further relief as this Court deems just and proper.

AFFIRMATION Pursuant to NRS 239B.030: The undersigned does hereby affirm that the

preceding document does not contain the social security number of any person,

DATED this Z(Q day of May, 2016.

K[OJ%C( M A )LLW

KATHLEEN A. SIG ON, ESQ,
State Bar No. 06823

1440 Haskell St.

Reno, NV 89509

Attorney for Plaintiff
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3
4
5
6
7
8 IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
9 IN AND FOR THE COUNTY OF WASHOE

10 | GENEVA M. REMMERDE, CASENO.: CV16-00976

1 Plaintiff, DEPT.NO.: 10

- VS.

13| DANIEL ANTHONY KOSKI; MDB
TRUCKING, LLC., DOES I-X and ROE I-V
corporations,

15 Defendants.

MDB TRUCKING, LLC, a Nevada limited
17§ liability company,

18 Third-Party Plaintiff,
VS.

RMC LAMAR HOLDINGS, INC. a

20 | Colorado Corporation; VERSA PRODUCTS
COMPANY, INC,, a New Jersey Corporation
21 THE MODERN GROUP GP-SUB, INC,, a
Texas corporation and general partnership;
22 [ DRAGON ESP, LTD., a Texas limited
partnership; and DOES 1-10 and BLACK

23 | AND WHITE COMPANIES,

24 Third-Party Defendants,

25 SUMMONS

26 | TO THE THIRD-PARTY DEFENDANT: VERSA PRODUCTS COMPANY, INC. YOU
»7 | HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST YOU WITHOUT YOUR
wean surnoss 27 || BEING HEARD UNLESS YOU RESPOND IN WRITING WITHIN 20 CALENDAR DAYS.
READ THE INFORMATION BELOW VERY CAREFULLY.

i E MeCantan, Smirs 28
ru_ Nevads #9340
3% Te8 1 1
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1 A civil complaint has been filed by the Third-Party Plaintiff against you for the relief as set
forth in that document (see Third-Party Complaint). The object of this action is: For implied
2 || indemnification and contribution.
3 1. If you intend to defend this lawsuit, you must do the following within 20 calendar
days after service of this summons, exclusive of the day of service:
4 a. File with the Clerk of the Court, whose address is shown below, a formal
written answer to the Amended Third-Party Complaint, along with the
5 appropriate filing fees, in accordance with the rules of the Court, and,;
b. Serve a copy of your answer upon the attorney for Third-Party Plaintiff whose
6 name and address is shown below.
2. Unless you respond, a default will be entered upon application of the Third-Party
7 Plaintiff and this Court may enter a judgment against you for the relief demanded in
the Amended Third-Party Complaint.
8
9 Dated i) dayof- LML ,2016. e
ER DAL
10 N \"Gx- - i ::.;h\
Issued on behalf of Third-Party Plaintiff: JACQUELINEBR ROOR
1 CLERK OFF oD %"
Name:_ Brian M. Brown, Esg. Vs '{5“, <
12 | Address: Thomdal Armstrong Delk & ‘L A5
Balkenbush & Eisinger v) Depu  *y ‘0,
13 || 6590 S. McCarran Blvd.. Suite B \J  Seco  udicial Digit Court
Reno. Nevada 89509 75 Court Stregt -~ < W
14 || Phone Number: (775) 786-2882 Reno, Nevada 89501
15
16
17
18
19
20
21
22
23
24
25
20
IHRNDAL AHMSTHONG 27
Lk Iu:L KENDUSTE
:'Su :Ilz:([':‘mn. Swic ) 28
:;,;\:.;:3:;;1}'"
.2-
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned hereby affirms that the preceding document filed in above-entitled court

does not contain the social security number of any person.
DATED this2Bd_day of June, 2016.

THORNDAL ARMSTRONG
DELK BALKENBUSH & EISINGER

By:

Katherine F. Par , Esq., State Bar No. 6227

Brian M, Brown, Esq., State Bar No. 5233
Thierry V. Barkley, Esq., State Bar No. 724

6590 S. McCarran Blvd,, Suite B
Reno, Nevada 89509

Attomeys for Defendant/Third-Party Plaintiff

MDB TRUCKING, LLC
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FILED
Electronically
CV16-00876

2016-06-22 11:40:06 AM
Jac:fellna Bryant
Clerk of the Court

4180
Katherine F. Parks, Esq., State Bar No, 6227 Transaction # 5574280 : rkwat

Brian M, Brown, Esq., State Bar No. 5233
Thierry V. Barkley, Esq., State Bar No. 724
Thomdal Armstrong Delk Balkenbush & Eisinger
6590 S. McCarran Blvd., Suite B

Reno, Nevada 89509

(775) 786-2882

Attorneys for Defendant/Third-Party Plaintiff
MDB TRUCKING, LLC

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

GENEVA M. REMMERDE, Case No. CV16-00976
Plaintiff, Dept. No. 10

V8.

DANIEL ANTHONY KOSKi, MDB
TRUCKING, LLC, DOES 1-X and
ROEI-V

Defendants,

MDB TRUCKING, LLC, a Nevada limited
liability company,

Third-Party Plaintiff,

VS,

RMC LAMAR HOLDINGS, INC, a
Colorado Corporation; VERSA PRODUCTS
COMPANY, INC., & New Jersey Corporation
THE MODERN GROUP GP-SUB, INC,, a
Texas corporation and general partnership;
DRAGON ESP, LTD., a Texas limited
parinership; and DOES 1-10 and BLACK
AND WHITE COMPANIES,

Third-Party Delendanls,

THIRD-PARTY COMPLAINT
COMES NOW the Defendant/Third-Party Piaintiff, MDB Trucking, LLC (hereinafter

“MDB") by and through its counsel of record Thornda! Armstrong Delk Balkenbush & Eisinger,
and hereby brings this Third-Party Complaint against Third-Party Defendants RMC Lamar

111
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Holdings, Inc, Versa Products Company, In¢., and the Modem Group GP-Sub, Inc. and Dragon
ESP, Lid. and hereby anlleges as follows.

FIRST CLAIM FOR RELIEF

(General Allegations)

L. Third-Party Plaintiff incorporates herein that Plaintiff's Complaint solely for the
purpases of establishing that a Complaint has been filed against MDB Trucking, LLC, but
without admitting the truth of any allegation therein except for such allegations which may have
been admilted in Third-Party Plaintiff's Answer. Third-Party Plaintiff is informed and believes
and therefore alleges that the matiers referred to in Third-Party Plaintiff's Complaint were
proximately caused by the ecls and omissions of Third-Party Defendants.

2 Third-Party Plaintift MDB Trucking, LLC was at all relevant times a Neveda

—

limited liability company authorized to conduct business within the State of Nevada,
3. Third-Party Defendants DOES 1-10 and BLACK AND WHITE COMPANIES are

sued herein under fictitious names and the true names and capacities of said Third-Party
Defendants are not known by Third-Party Plaintiff who asked leave of court to amend this Third-
Party Complaint lo set forth same as it becomes known or esceriained,

4, Third Party Defendent RMC Lomar Holdings, Inc. (fka Ranch Manufacturing)
was al afl relevant times hereto a Colorado corporalion engaged in the business of designing and
manufaciuring trailers and semi-trailers and placed same into the stream of commerce and was
doing business in the State of Nevada.

3. Third-Party Defendant Versa Products Company, Inc was at al relevant times
hereto a New Jersey Corporation engaged in the business of designing and manufacturing
pneumatic air solenoid valves specifically for bottom dump trailers and gate activaled controls
and placed into the stream of commerce and was doing business in the State of Nevada,

6. Third-Party Defendant the Modern Group GP-Sub, Inc. was at all relevan( times

hereto a Texas corporation and (he general partner of Dragon ESP, Ltd., o Texas limited

parlnership.

[t
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] 7. Third Party Defendant Dragon ESP, Lid, was 8t all relevant times a Texas limited
2 partnership.
8. A Complaint was filed on May 2, 2016 in the Second Judicial District Coun,
Case No. CV16-00976, Department 10 in which the Plaintiff Geneva M. Remmerde prayed for

damoges against Defendant MDB Trucking, LLC alleging negligence in regards to an accident

3
4
5
6 which occurred on July 7, 2014 where a trailer owned by MDB Trucking, LLC spilled s load of
7 gravel causing an aecident and injury which are claims presented by Plaintiff,
8 g, Upon information and belief, the Ranco trailer was aclivated inadvertently cousing
9 the gales of the trailer lo release a subject load of gravel on the highway and was defective in
10 whole or in part as designed by the Defendant RMC Lamar Holdings, Inc. {fka Ranch
{1 Manufacturing Company) (also known by the trade name and trademark Ranco).
12 10.  Third Party Defendant RMC Lamar Holdings, Inc. manufactured the subject

13 Ranco trailer in 2002 under the vehicle brand Ranco with VIN No. 1IRSBP45082L008431 Idaho
14 Plate No. TE3528.

15 1}.  Third-Party Defendants the Modern Qroup and Dragon ESP scquired Ranch

16 Manufacturing on or about August 1, 2007 through an Asset Purchase Agreement.

17 12, Upon information and belief, Third-Party Defendant Dragon, ESP has continued
18  ta sell Ranco trailers and semi-trailers with the same components within the same gencral market
19 and {o same customers.

20 13.  Third-Party Defendant Dragon ESP has maintained its manufacturing and

21 assembly locations in the same venue of Lamar, Colorado after its acquisition of Ranch

22 Manufacturing Company.

23 14, William Carder the former President and owner of Ranch Manufaciuring, Inc,
24 became an officer with Dragon ESP, Lid, and maintained his position as Vice-President for

25 Ranco through all relevant times up to ond including 2015,

26 15.  Upon information and belief, Dragon ESP, Ltd. is a de facto successor to Ranch

THUHMNAL ARMITRON

Shamea 27 Monufacturing, Inc. and has engaged in substantial continuation of Ranco’s business.

e 28 /1
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1 16, Dragon ESP, Ltd. is liable to Third-Party Plaintiff to the same extent as RMC

Lamar Holdings, Inc. (fka Ranch Manufactuning Company).
17.  Third-Party Plaintiff MDB Trucking, LLC in 2012 was the last purchaser and end

tt

3
4 user of the subject Ranco trailer and the direct purchaser of the subject Versa Valve unit

5 in2013.

6 18, Onor before July 7, 2014, the Ranco trailer that left Ranch Manufaciuring's
2

8

9

contra} as designed, assembled, and manufactured by Ranco was unreasonably dangerous and

defective in one or more of the following respects:
a. The semi-trailer was designed, assembled and manufactured and/or

10 configured in such a manner that the Versa solenaid valve would activate inadvertently allowing
11 the pates to open and release the load carried by the trailer; and
12 b. That the Ranco trailer was designed, assembled, manufactured and/or
13 configured in such a manner that the Versa Valve was not equipped with a safety lock to prevent
14 inadvertent activation allowing the gates to open.
15 {19,  Ranch Manulacturing knew that Versa Products Company, Inc. had a safer
16 design availoble in the siream of commerce on or about 2002 which employed 2 manual lock
17  safety design; and, that same should have been provided to its end use customers in lieu of the

18 Versa Valve model incorporaled in the subject Ranco trailer.
19 20.  Upon information and belief, Versa Products Company also knew both

320 in 2002 and 2014 that they had an alternate safer design available in the stream of commerce

21 which employed & manual lock safer design; and, that same should have been pravided to its end
22 user customers MDB Trucking in lieu of the model incorporated in the subject Ranco trailer.

23 21, To the extent Plaintiff was injured as a proximate result of the unrcasonably

24  dangerous conditions and defects at the titne of manufacturing or negligent design, suchas a

25 direct ond proximate result of the negligence of Third-Party Defendants; and any negligence that
26 exists as alleged by the Plaintiffs is expressly denied. Third-Party Defendants were aclively and

THOUABAL ARMTTAG NG

stats 27 solely negligent and Third-Party Plaintiff was passively negligent or without fault.
LIMY Meliras Seu B

Roma Bolswrpry

T et lzmy 28 / / j
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1 22, Third-Party Defendants’ breach of duty of care owed {o the Third-Party Plaintiff
and Third-Party Defendants are required to indemnify and hold Third-Party Plaintiff harmless

D

3 with respeet to all allegations and linbililies as set forth in the Complaint filed in this maiter.
4 23, Third-Party Plaintiff has placed Third-Party Defendants on notice of claims
5 pending in this matter,
6 24.  Third-Party Plaintiff is required 1o expend costs and attorneys’ fees in defending
7  the negligence clrims in the Complaint on file herein and for prosecuting the Instant Third-Party
8 Complaint.
9 FIR, LI
10 (Implied Indemaification as to Third-Party Defendants
" THE MODERN GROUP and DRAGGN ESP )
12 25.  Third-Party Plaintiff realleges each and every allegation contained in parographs

13 1-24 as more fully set forth herein.
t4 26.  Third-Party Plaintiff is therefore entitled to complete indemmificalion against

15 Third-Party Defendants with respect to al} allegations or libilities set forth in the Complaint on

16 file in this matter.

17 27.  Third-Party Plaintiff is entitled to all costs and fees expended in the defense of
18 claims of negligence in this matter as well as prosecution of this Third-Party Complaint.
19 ECO LAIM FOR
20 (Contribution as to Third-Party Defendonts
RMC LAMAR HOLDINGS &
21 THE MODERN GROUP and DRAGON ESP)
2 28.  Third-Party Plaintiff repeats and reallegas each and every allegation contained in

23 paragraphs 1-27 above os if more fully set forth hercin.

24 29,  Third-Party Plaintiff is entitled to contribution from Third-Party Defendants with
25 respect to any settlement, judgment, awards or any other type of resolution or claims brought

26 forward by the Plaintiff in her Complaint on file herein,

;llbl'.'f'l‘.ﬁlmlmc

a‘;‘%»«“‘;t’.m":n 27 30.  Third-Party Plaintiff is entitled to all costs and fees expended in defense of claims
a0 R ACarea

Ream. Mot xein

s 28  of negligence in this matter as well as prosecution of the Third-Party Complaint.

-5
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| THIRD CLAIM FOR RELIEF

(Implicd Indemnification as to YERSA)

19

31. The Third-Pasty Plaintiff repeats and realleges ench and every allegation contained

3
4 in parapraphs 1-30 above as if more fully set forth herein,
5 32, The Third-Party Plaintiff is entitled to complete indemnity against VERSA
6 PRODUCTS COMPANY, INC, with respect to al! allegations or liabilities set forth in the First
7 amended Complaint,
8 33.  The Third-Party Plaintiff is therefore entitled to all costs and fees expended in the
9 defense of the claims of negligence in this matter as well as prosecution of the Third-Party
10 Complaint.
H FOURTH CLAIM FOR RELIEF
12 {Contribution ns to VERSA)
13 34, The Third-Party Plaintiff repeats and realleges each and every allegation contained
4 in parapraphs {-33 above as If more fully set forth herein.
I5 35.  The Third-Party Plaintiff is entitled to contribution from the Third-Party
16  Defendont VERSA PRODUCTS COMPANY, INC., with respect to any settlement, judgment,
17 awards, or any other type of resolution of the claims brought forward by the Plaintiffs in her
18 Complaint on file herein.
19 36.  The Third-Party Plaintiff is entitled to all cosls and fees expended in the dsfense
20 of the cluims for negligence in this matter as well as prosecution of the Third-Party Complaint,
2] WHEREFORE, Third-Party Plaintiff demands judgment against Third-Party Defendants
22 as follows:
23 1. For implied indemaification with respect to all negligence claims brought against
24 Third-Party Plaintiff in this matter;
as 2 For contribution with respect to all neglipence claims brought against Third-Party
26 Plaintiff in this matter;
Eg%ﬁ"?:c 27 3 For attorneys’ fees and costs expended in this matter; and
Yy o

e 28 11
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) 4, For such other and further relief as this Court deems just and proper in the
2 premises,
3 DATED this 2d day of June, 2016.
4 THORNDAL ARMSTRONG
5 DELK BALKENBUSH & EISINGER
6 By:
thetine F , Esq., Stale Bar No. 6227
7 Brian M. Brown, Esg., State Bar No, 5233
Thierry V. Barkley, Esa‘. State Bar No, 724
8 6550 S. McCarran Blvd,, Suite B
Reno, Nevada 89509
9 Attorneys for Defendant/Third-Party Plaintiff
0 MDB TRUCKING, LLC
11
12
13
14
I5
16
17
18
19
20
21
22
23
24
25
26
TIMASAL ARMITRANG
L
R ivaiirs
(¥ LIRE 282 }H 28
-7-
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1 AFFIRMATION
2 Pursusnt to NRS 239B.030
3 The undersigned hereby affirms that the preceding document filed in above-entitled court
4 does not contain the social security number of any person.
5 DATED this 24 _ day of June, 2016,
6 THORNDAL ARMSTRONG
; DELK BALKENBUSH & EISINGER
8 By:
en , E5q., State Bar No. 6227
9 Brian M. own, Esq., State Bar No. §233
Thierry V. Barkley, Esq., State Bar No. 724
10 6590 8. McCarran Bivd,, Suite B
Reno, Nevada 89509
[} Attorneys for Defendant/Third-Party Plaintiff
3 MDB TRUCKING, LLC
13
14
15
16
17
18
19
20
21
n
23
24
25
26
Tuufrut_.\mnu\c
s gy
&S kloirse Jea B
Kre ks ey
(3211328 : 0] 28
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1 E K F SERVIC
Pursuant to NRCP 5(b), I certify that 1 am an employee of Thomdal Anustrong Delk

™~

Balkenbush & Eisinger, and that on this date I caused the foregoing THIRD-PARTY

3
4  COMPLAINT to be served on all parties 1o this action by:
S placing an original or true copy thereof in & sealed, postage prepaid, envelope in the
6 United States mail at Reno, Nevada,
7 v Second Judicial District Court Eflex ECF (Elestronic Case Filing)
8 hand delivery
9 electronic means (fax, electronic mail, etc.)
10 Federal Express/UPS or other ovemight delivery fully addressed to
11
12 Kathleen A. Sigurdson, Esq.
1440 Haskell Strect
13 Reno, Nevada §9509
y Attorneys for Plaintiff
Matthew C. Addison, Esq.
15 Jessica L. Woelfel, Esq.
McDonnld Carano Wilson LLP
16 100 W, Liberty Street, Tenth Floor
Rene, NV 89501
17 Third-Party Defendant RMC Lamar Holdings
18 Josh Cole Aickien
David B. Avakian
19 Lewis Brisbois Bisgnard & Smith, LLP
6385 S. Rainbow Blvd,, Suite 600
20 Lag Vegas, NV §9118
Third-Party Defendant Versa Products Co,, Inc,
23
22
23 DATED this 7 «Jday of June, 2016,
24
35 <
An employee of Thomdal  strong
26 Delk Balkenbush & Eisinger
nx:a‘nu.,\lmmmn
ryrveorae b
ﬂ!ﬂ:ﬂ::;ﬂi—n B
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FILED
Electronically
CV15-02349
2016-07-25 04:22:11 PM
\(J:achuelfinﬁ B(l:'yant
lerk of the Court
JOSH COLE AICKLEN Transaction # 5625572 rkwatkir
Nevada Bar No. 007254

Josh.aicklen@lewisbrisbois.com
DAVID B. AVAKIAN
Nevada Bar No. 009502
David.avakian@lewisbrishois.com
PAIGE S. SHREVE
Nevada Bar No. 013773
Paige.Shreve@lewisbrisbois.com
LEWIS BRISBOIS BISGAARD & SMITH LLp
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
702.893.3383
FAX: 702.893.3789
Attorneys for Defendant/Cross-Defendant
VERSA PRODUCTS COMPANY, INC.
IN THE SECOND JUDICIAL DISTRICT COURT
WASHOE COUNTY, NEVADA
ERNEST BRUCE FITZSIMMONS and Case No. CV15-02349
CAROL FITZSIMMONS, Husband and Dept. 15
Wife,
Plaintiffs, Consolidated with Cases:
CV15-01337
VS. CV16-00626
CV15-02410
MDB TRUCKING, LLC; RMC LAMAR CV16-00519
HOLDINGS, INC.; VERSA PRODUCTS
COMPANY, INC.; DANIEL ANTHONY CROSS-DEFENDANT VERSA
KOSKI; ABC Corporations I-X; Black and PRODUCTS COMPANY, INC.'S REPLY
White Companies, and DOES I-XX, IN SUPPORT OF MOTION TO DISMISS
inclusive, CROSS-CLAIMANT MDB TRUCKING,
_LC'S THIRD CAUSE OF ACTION FOR
Defendants. MPLIED INDEMNITY
PURSUANT TO NRCP 12(B){5)

MDB TRUCKING, LLC, a Nevada limited
liability company, ORAL ARGUMENT REQUESTED

Cross-Claimant,
vS.

RMC LAMAR HOLDINGS, INC., a
Colorado corporation; VERSA
PRODUCTS COMPANY, INC., a New
Jersey corporation; and DOES 1-10 and
BLACK AND WHITE COMPANIES,

Cross-Defendants.

4814-8575-4933.1 AA000114



11l CROSS-DEFENDANT VERSA PRODUCTS COMPANY, INC.'S REPLY IN SUPPORT
) OF MOTION TO DISMISQS_FC_MIEJQFISC‘)SI:]C#SQA{IA\‘A%I %B?Jgé{ﬁﬁ%e‘ LLC’S THIRD CAUSE
PURSUANT TO NRCP 12(B)(5)
° COMES NOW, Cross-Defendant VERSA PRODUCTS COMPANY, INC., by and
) through its attorneys of record, Josh Cole Aicklen, Esq., David B. Avakian, Esq. and
° Paige S. Shreve, Esq. of LEWIS BRISBOIS BISGAARD & SMITH LLP, and hereby
° submits this Reply in Support of VERSA’s Motion to Dismiss Cross-Claimant MDB
! Trucking, LLC’s Third Cause of Action for Implied Indemnity, with prejudice, pursuant to
: NRCP 12(b)(5).
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
Lewss
BISGAARD
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION
Simply put, MDB TRUCKING, LLC'S (hereinafter referred to as “MDB")

Cross-Claim for implied indemnity fails to state a claim upon which the Court can grant
relief. The facts are simple. The operative Complaint alleges claims against MDB for its
own negligence and VERSA PRODUCTS COMPANY, INC. (hereinafter referred to as
*VERSA”) for strict liability. MDB did not oppose VERSA's contention that MDB was
actively negligent in it's Opposition. However, MDB argues that implied indemnity is
available because MBD’s purchase of a VERSA product created a special legal
relationship. See, MDB’s Opposition to Versa’'s Motion to Dismiss at P. 5:3-5. Even if
there was no special legal relationship, MDB argues that the burden of loss always shifts
to the manufacturer of an allegedly defective product, therefore entiting MDB to implied
indemnification.

MDB’s arguments are incorrect. MDB cites case law that is either: (1) from
another jurisdiction; and/or (2) substantially distinguishable in it's facts. Not only does
MDB cite case law that is not binding on this Court, MDB cites case law that is no longer
valid, having been overruled.

MDB agrees with VERSA that a pre-existing legal relationship is needed for a
cause of action of implied indemnity, but MDB did not (and cannot) plead a pre-existing
legal relationship between MDB and VERSA. Further, the law is very clear that a party
cannot seek indemnity for their own negligence. Thus, MDB'’s cause of action for implied
indemnity is fatally defective, and should be dismissed with prejudice.

Il. LEGAL ARGUMENT

A. Legal Standard of Review

Nevada has long recognized that a complaint must at least “set forth sufficient
facts to demonstrate the necessary elements of a claim for relief so that the defending
party has adequate notice of the nature and relief sought.” W. States Const.. Inc. v.

Michoff, 108 Nev. 931, 936, 840 P.2d 1220, 1223 (1992). Pursuant to NRCP 12(b)(5), a

4814-8575-4933.1 3 AA000116
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defendant is entitled to dismissal when the complaint fails to state a claims upon which
relief can be granted. In considering the dismissal of a complaint, this Court must
“determine whether or not the challenged pleading set for allegations sufficient to make

out the elements of a right to relief.” Bemis v. Estate of Bemis, 114 Nev. 1021, 1021, 967

P.2d 437, 439 (1998)(emphasis added) (citing Edgar v. Wagner, 101 Nev. 226, 227, 699
P.2d 110, 111 (1985)).
In making that determination, the Court is required to accept all factual allegations

as true, and to draw all inferences in favor of the non-moving party. Buzz Stew, LLC v.

City of North Las Vegas, 124 Nev. 224, 181 P.3d 670, 672 (2008). However, the Nevada

Supreme Cournt has instructed that a dismissal for failure to state a claim should be
affirmed “if it appears beyond a doubt that [Plaintiffs] could prove no set of facts, which, if

true, would entitle it to relief.” 1d. (emphasis added).

As discussed below, MDB cannot plead any set of facts, even if true, that would
entitte MDB to relief since the underlying Complaint alleges negligence against MDB.
Thus, this Court should dismiss MBD's claims for implied indemnity.

B. MDB Failed to State a Claim for implied Indemnity

1. Indemnity is Not Available Because MDB was Actively Negligent
MDB did not oppose VERSA'’s contention that MDB was actively negligent for the
subject accident. The Supreme Court has stated that indemnity "is generally available to
remedy the situation in which the defendant, who has committed no independent wrong,

is held liable for the loss of a plaintiff caused by another party." Pack v. LaTourette, 277

P.3d 1246, 1248-49 (Nev. 2012)(internal citations omitted). However, when “a party has
committed an “independent wrong,” and is thus actively negligent, that party has no right

to indemnity.” See., Rodriguez, 125 Nev. at 589, 216 P.3d at 801; see also Doctors

Company, 120 Nev. at 658, 98 P.3d at 690; see also, Pack, at 1248-49. When the

underlying litigation alleges a defendant's own negligence, the defendant is deemed
actively negligent and unable to seek indemnity from another tortfeasor. Pack, 277 P.3d

at 1247.

4814-8575-4933.1 4 AA000117
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MDB and VERSA are allegedly joint tortfeasors in this matter. As MDB failed to
Oppose this point in its Opposition, the Court may take that as an admission that

VERSA's position is meritorious. See, DCR 12(3); Walls v. Brewster, 112 Nev. 175, 178,

912 P.2d 261, 263 (1996)(“Failure of the opposing party to serve and file written
opposition may be construed as an admission that the motion and/or joinder is
meritorious and a consent to granting the same.”). Since MBD is actively negligent, it has
no cause of action for implied indemnity against a joint tortfeasor, i.e., VERSA.

MDB's active negligence prohibits it from seeking implied indemnity from another
tortfeasor. As a consequence, MDB’s claim for implied indemnity fails as a matter of law.

2. MDB Has Not and Cannot Plead a Pre-Existing Relationship
Between MDB and VERSA

In it's Opposition, MDB conceded that “implied indemnity could not be asserted
without . . . the showing of a nexus or special relationship between the indemnitee and
proposed indemnitor.” See, MDB’s Opposition to Versa's Motion to Dismiss, P.4:6-8.
However, MDB has not pled a nexus or pre-existing legal relationship between MDB and
VERSA. Since MDB failed to (and cannot) plead a special relationship in it's Cross-
Claim, MDB has no right to indemnity as a matter of law.

MDB’s Opposition argues it should be able to maintain an equitable indemnity
cause of action against VERSA because MDB'’s purchase of the VERSA product created
a special legal relationship between them. Id. at 5:3-5. However, MDB did not purchase

the subject valve directly from VERSA. MDB cites Black & Decker v. Essex Group, 105

Nev. 344, 775 P.2d 698 (1989) to support it's position. Black & Decker, is distinguishable

from this case.

In Black_& Decker, the operative complaint alleged a cause of action for strict

ligbility against Black & Decker and Essex Group, Inc. See, Black & Decker, 150 Nev. at

344. VERSA does not disagree that a pre-existing legal relationship could exist between
two manufacturers for strict products liability because strict liability extends to the

members in the chain of distribution of a defective product. Qutboard Motor Corp. v.

4814-8575-4933.1 5 AA000118
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Schupbach, 93, Nev. 158, 561, P.2d 450 (1997). Here, Plaintiffs are not suing MDB for
strict products liability; they are suing MDB for MDB’s own negligence. See, Plaintiffs’
Complaint, attached to VERSA's Motion to Dismiss as Exhibit 1. MDB has not (and
cannot) plead any legal relationship between MDB and VERSA that requires VERSA to
indemnify MDB for MDB'’s own negligence. Thus, since no pre-existing legal relationship
exists, there can be no cause of action for implied indemnity.
3. VERSA Should Not Bear the Burden of MDB's Negligence

MDB cites two non-binding cases it contends stand for the proposition that VERSA
should bear the burden of MDB’s own negligence. See, MDB’s Opposition to Versa's
Motion to Dismiss, P. 5:7-26; P. 6:1-12. However, these cases do not support MDB’s
argument. An analysis of these two cases proves that they are not applicable in the
instant case.

First, MDB's Opposition alleges that “the doctrine of equitable indemnification

could look beyond the special relationship,” citing Hydro-Air Equip., Inc. v. Hyatt Corp.,

852 F.2d 403 (9th Cir. 1988). See, MDB’s Opposition to Versa's Motion to Dismiss,
P. 5:8-10. However, that is a incorrect reading of the case and in direct conflict of the
case MDB cited earlier in it's Opposition “implied indemnity could not be asserted without
. . . the showing of a nexus or special relationship between the indemnitee and proposed
indemnitor.” See, MDB's Opposition to Versa's Motion to Dismiss, P. 4:6-8. Additionally,

the Court in Hydro-Air Equip., Inc. actually held the opposite. The Court illustrated the

importance of having a special relationship in order to trigger implied indemnity. Hydro-

Air Equip., Inc. at 406. Further, the Court in Hydro-Air Equip., Inc. cited Munoz v. Davis,

141 Cal. App. 3d 420, 190 Cal. Rptr. 400 (1983) which involved a claim of attorney

malpractice:

4814-8575-4933. 1 6 AA000119
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[Tlhe attorney sought indemnification from a third-party
negligent driver for causing the accident that led to his
representation of the plaintiff. The court properly denied
indemnification because no connection or nexus existed
between the attorney's misconduct and the negligent driver's
misconduct.

Like the Munoz case, there is no connection between MDB’s alleged negligent

conduct and VERSA’s alleged wrongdoing. As such, MDB is not entitled to

indemnification from VERSA. Further, the facts in Hydro-Air Equip., Inc. differ significantly

from the instant case. MDB and VERSA are both parties to the underlying litigation,

unlike the parties in Hydro-Air. “Indemnity is not available in cases involving joint or

concurrent tortfeasors having no legal relationship to one another and each owing a duty

of care to the injured party.” Hydro-Air Equip., Inc. v. Hyatt Corp., 852 F.2d 403, 405 (9th

Cir. 1988).

Additionally, there was a legal relationship between Hydro-Air Equip., Inc. and
Hyatt Corp which differs from the parties in this matter. The relationship between the
indemnitor and indemnitee was one of predecessor and successor-in-interest, because
Hydro Air purchased Hyatt Corp’s ventilation business. Id. at 405. The Court relied on
Ray v. Alad, 19 Cal. 3d 22, 136 Cal. Rptr. 574, 560 P.2d 3 (1977), holding that implied
indemnity could apply only because Hydro-Air's successor-in-interest to Hyatt created a
special relationship between Hydro-Air and Hyatt in which Hyatt would be liable for the
alleged product defects caused by Hyatt. See, Hydro-Air Equip., Inc. at 406 (citing Ray v.
Alad, 19 Cal. 3d 22, 136 Cal. Rptr. 574, 560 P.2d 3 (1977)).

Here, there is no successor-in-interest relationship between MDB and VERSA.

MDB did not acquire VERSA; VERSA is not dissolved; and Plaintiff does have a remedy
against VERSA if the Court determines an allegedly defective VERSA product caused the
Plaintiffs’ alleged injuries because VERSA is a party in the underlying litigation.

Second, MDB cites to the non-binding case of Suvada v. White Motor Co., 210

N.E. 2d 182 (lll. 1965) to support it's argument that the burden of loss should shift to

4814-8575-4933.1 7 AA000120
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VERSA. Not only is Suvada not binding in Nevada, it is no_longer good law in lllinois.

The Supreme Court of lllinois overruled Suvada in Dixon v. Chicago & North Western
Transportation Co., 151 {ll. 2d 108, 123, 601 N.E.2d 704, 176 lll. Dec. 6 (1992).T

tronically, the case that reaffirmed the overruling of Suvada is substantially similar to this
present matter.

In Dixon, Defendant Hauser (while working for defendant Chicago & North
Western Transportation Co. (“North Western”) was driving the Plaintiff, Dixon, in his Jeep
when the “Jeep went out of control on the highway exit ramp” and caused the plaintiff

severe injuries. Dixon v. Chi. & N. W. Transp. Co., 151 lil. 2d 108, 112, 176 ill. Dec. 6, 8,

601 N.E.2d 704, 706 (1992). Plaintiff sued Hauser and North Western for negligence and
the Jeep Defendants for strict products liability. Id. Hauser and North Western filed a
counter-claim against Jeep for implied indemnity. Id. The Court overruled Suvada,
holding a party cannot make a claim for implied indemnity when liability is premised only

on it's own negligence;

Accordingly, for Hauser to be found liable to Dixon, a finding
of negligence on Hauser's part would have to be made.
Hauser's indemnity claim seeks indemnification from
American Motors Sales Corporation and Jeep Corporation
"for any and all amounts for which he may be held liable to
[Dixon].” Because Hauser's liability to Dixon could be
premised only on Hauser's negligence, Hauser is barred
under Frazer from seeking indemnification for that liability.

Id. at 121.

Like Dixon, MDB can only be liable to Plaintiffs’ if there is a finding of negligence

on MDB'’s part. Since MDB’s liability to Plaintiffs’ is premised only on it's own negligence,
MDB cannot seek implied indemnity from VERSA. Thus, the Court should dismiss the

cause of action against VERSA for implied indemnity.

Ve .Suvada holding can no longer be considered viable.” Id.

4814-8575-4933.1 8 AA000121
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CONCLUSION

Based upon the foregoing, VERSA respectfully requests an Order from this Court
dismissing MDB's implied indemnity claim against it, with prejudice.
AFFIRMATION
Pursuant to NRS 239B.030, the undersigned hereby affirms that this document
filed in this court does not contain the social security number of any person.
DATED this &E’iy of July, 2016
Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

By

JOSH COLE AICKLEN

Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 009502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Attorneys for Defendant/Cross-Defendant
VERSA PRODUCTS COMPANY, INC.
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CERTIFICATE OF SERVICE

| hereby certify that on this ﬂ day of July, 2016, a true and correct copy
of CROSS-DEFENDANT VERSA PRODUCTS COMPANY, INC.’S REPLY IN SUPPORT
OF IT"S MOTION TO DISMISS CROSS-CLAIMANT MDB TRUCKING, LLC'S THIRD
CAUSE OF ACTION FOR IMPLIED INDEMNITY PURSUANT TO NRCP 12(B)(5)was

served electronically with the Court addressed as follows:

Joseph S. Bradley, Esq.

BRADLEY, DRENDEL & JEANNEY
P.O. Box 1987

Reno, NV 89505

Attorney for ERNEST BRUCE
FITZSIMMONS and CAROL
FITZSIMMONS

Sarah M. Wuigley, Esq.

BRADLEY, DRENDEL & JEANNEY
P.O. Box 1987

Reno, NV 89505

Attorney for ANGELA MICHELLE WILT

Matthew C. Addison, Esq.
McDONALD CARANQ WILSON LLP
100 W. Liberty St., 10" Floor

Reno, NV 89501

Attorney for Cross-Defendant

RMC LAMAR HOLDINGS, INC.

4814-8575-4933.1

Katherine F. Parks, Esqg.

Brian M. Brown, Esq.

Thierry V. Barkley, Esq.

THORNDAL, ARMSTRONG, DELK
BALKENBUSH & EISINGER

6590 S. McCarran, Ste. B

Reno, NV 89509

P: 775-786-2882

Attorneys for Defendant/Cross-Claimant
MDB TRUCKING, LLC

//// /

An Employee of
LEWIS BRISBOIS BISGAARD & SMITH LLP
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FILED
Electronically
CV16-00976

2016-07-29 11:35:43 AM
Jacqueline Bryant

1| 2645 Clerk of the Court

Katherine F. Parks, Esq., State Bar No. 6227 Transaction # 5634033 : tbrit r

2 | Brian M. Brown, Esq., State Bar No. 5233

Thierry V. Barkley, Esq., State Bar No. 724

Thorndal Armstrong Delk Balkenbush & Eisinger

6590 S. McCarran Blvd., Suite B

Reno, Nevada 89509

(775) 786-2882

Attorneys for Defendant/Third-Party Plaintiff

MDB TRUCKING, LLC

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

GENEVA M. REMMERDE, Case No. CV16-00976
10 Plaintiff, Dept. No. 10

VS,

I DANIEL ANTHONY KOSKI; MDB
13 TRUCKING, LLC, DOES 1-X, and
ROEI-V,

14 Defendants.

151 MDB TRUCKING, LLC, a Nevada limited
liability company,

Third-Party Plaintiff,
vs.

19 RMC LAMAR HOLDINGS, INC., a
Colorado Corporation; VERSA PRODUCTS

20 COMPANY, INC., a New Jersey

< Corporation, The MODERN GROUP GP-

21 SUB, INC., a Texas corporation and general

= partnership; DRAGON ESP, LTD., a Texas

limited partnership; et al Defendants

22
23
OPPOSITION TO THIRD-PARTY DEFENDANT’S [VERSA PRODUCTS
24 ANY, INC.] MOTIONS TO DISMISS
25 COMES NOW, Defendant/Third-Party Plaintiff MDB Trucking, LLC, by and through

26 || their undersigned counse! of record and hereby submits this Opposition to Third-Party

THURNDAL AKMISTRUNG
DELR HALKENBUSH

& Emincenr 27
W3NS MeCartan, Suich

Rk, Nevady 874

(178 THL-IRKY 7 8

Defendant’s Motion to Dismiss Third Claim for Relief on Implied Indemnification.

;o

AA000124




1 This opposition is based upon the pleadings and papers on file herein, the memorandum

b

of points and authorities, the exhibits, together with such other further evidence or testimony as

may be proper in the premises.

MEMORANDUM OF POINTS AND AUTHORITIES

I.
INTRODUCTION
To the present motion, Versa Products, Inc. seeks a dismissal of MDB Trucking’s Third-

Party Complaint for implied indemnification. Versa Product’s argument is flawed from inception

R~ = e v L ¥ T - T

because it improperly relies upon the heightened burden for surviving a motion to dismiss stated
10 || by the United States Supreme Court in Bell Atlantic Corp. v. Trombly, 127 S.Ct. 1955, 1965

11 || (2007); and Askcroft v. Igbal, 129 S.Ct. 1937, 1951 (2009). The Nevada Supreme Court has yet
to expressly adopt these particular precedents. Nevada continues to use the liberal standard that
13 || has long been the law of Nevada which remains in effect.

14 Furthermore, Versa Products’ arguments fails on two premises. First, that the Court must
15 || rely upon Plaintiffs’ allegations that MDB was actively negligent and/or that MDB has failed to
16 || plead a pre-existing legal relationship between MDB and Versa Products. These arguments are

17 || flawed procedurally and substantively.

18 IL.
19 A, STANDARDS FOR MOTION TO DISMISS.
20 The purpose of a motion to dismiss pursuant to NRCP 12(b)(5) is to test the formal

21 || sufficiency of a claim for relief. See Simpson v. Mars, Inc., 113 Nev. 188, 929 P.2d 966 (1997).
22 || All allegations of material fact in the complaint are taken as true and construed in the light most
23 || favorable to the non-moving party. Hynds Plumbing & Heating Co. v. Clark County School Dist.,
24 | 94 Nev. 776, 777,587 P.2d 1331, 1332 (1978). Although Nevada is a notice pleading

25 || jurisdiction, a party must be given reasonable advance notice of an issue to be raised and an

26 || opportunity to respond. Anastassatos v. Anaastassatos, 112 Nev. 317, 320, 913 P.2d 652, 653

THIMNDAL ARMSTRONG

srmeee 27 || (1996). Notice pleading requires plaintiff to set forth the facts to support a legal theory but does

3% 5. McCarian Suisc B
Rena Novads Kdury
07752 The-2802 ‘) 8
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1 || not require the legal theory relied upon to be correctly identified. Liston v. Las Vegas

(R

Metropolitan Police Dist., 111 Nev. 1575, 1578, 908 P.2d 720, 723 (1995).
In Torres v. Nev. Direct Ins. Co., 131 Nev.Adv.Rptr. 54, 353 P.3d 1203 (2015), the

3
4 || Nevada Supreme Court stated:

5 “A decision to dismiss a complaint under NRCP 12(b)(5) is
rigorously reviewed on appeal with all the alleged facts in the
complaint presumed true and all inferences drawn in favor of the
complainant. Buzz Stew, LLC v. City of North Las Vegas, 124 Nev.
224,227-28, 181 P.2d 670, 672 (2008).”

“Only if it appears beyond a doubt that [the plaintiff] could prove
no set of facts, which, if true, would entitle [the plaintiff] to relief.”

6

7

8 Dismissing a complaint is appropriate:
9

0 Id at 228, 181 P.3d at 672.

11 MDB submits the claims stated by its Third-Party Complaint for implied indemnification

12 || survives Third-Party Defendant’s motions to dismiss under Nevada law.

13 B. THERE IS A SUFFICIENT PRE-EXISTING RELATIONSHIP BETWEEN MDB AND
VERSA PRODUCTS,

14

15 Non-contractual or implied indemnity is an equitable remedy that allows a Defendant to

16 || seek recovery from other potential tortfeasors whose negligence primarily caused the injured

17 || party’s harm. Dociors Company v. Vincent, 120 Nev. 644, 650, 98 P.3d 681, 686 (2004). “At the
18 || heart of the doctrine is the premise that the person secking to assert implied indemnity-the

19 || indemnitee-has been required to pay damages caused by a third-party-the indemnitor.” Harvest
20 || Capital v. WV DOE, 560 S.E.2d 509, 513 (W. Virginia 2002).

21 Implied indemnification is an equitable remedy developed by courts to address the

22 || unfairness which results when one defendant party, who has commitied no independent wrong, is
23 || held liable for the loss of a plaintiff caused by another party. /d. at 512.

24 Generally, the remedies available are only after a defendant has extinguished its own

23 (| liability through setilement or by paying a judgment. Doclors Company, 120 Nev, at 651, 98 P.2d
26 || at 686. This court has stated that a “cause of action for indemnity...accrues when payment has

THOHNBAL AEMSTRONG

stamem 27 || been made.” Aetna Cas. & Sur. v. Aztec Plumbing, 106 Nev. 474, 476, 796 P.2d 227, 229 (1990).

13 4 AlkCoran Swétz B
Resia, Mo ady wysm

T 28 || Thus, a claimant seeking equitable indemnity must plead and prove that (1) it has discharged a

-3
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1 || legal obligation owed to a third party; (2) the party from whom it seeks liability also was liable to

the third party; and (3) as between the claimant and the parties from whom it seeks indemnity,

({8 ]

the obligations ought to be discharged by the latter. 41 Am.Jur.2d Indemnity, Sec. 20 (2005). The
latter has also required “some nexus or relationship between the indemnitee and indemnitor.” See
Piedmont Equipment Co. v. Eberhard Manuf., 99 Nev. 523, 526, 665 P.2d at 259 (1983).

In Rodriguez v. Primadonna Co., LLC, 125 Nev, 578, 216 P.3d 793 (2009), the Supreme
Court affirmed a denial of summary judgment since implied indemnification could not be

asserted without determining liability of the third party to the injured party and the showing of a

= B - e - T ¥. T S

nexus or special relationship between the indemnitee and the proposed indemnitor. Therefore, the
10 || Court concluded that the District Court’s denial of Primadonna’s motion for summary judgment
11 | was proper as to these factual matters. Thus, issues of active versus passive negligence should

12 | be resolved by the trier of fact.

13 As to the question of a special relationship, MDB’s Third-Party Complaint alleges in par.
14 | 17 that:
15 “Third-Party Plaintiff MDB Trucking, LLC was the last purchaser
and end user of the subject Ranco trailer and the direct purchaser of
16 the subject Versa Valve Unit in 2013.”
17

The Third-Party Complaint further alleges in par. 20

18
“Upon information and belief, Versa Products Company, Inc.

19 also knew both in 2002 and 2014 that they had an alternate
safer design available in the stream of commerce which

20 employed a manual lock safer design; and, that same should
have been provided to its end user customers MDB

21 Trucking in lieu of the model incorporated in the subject
Ranco trailer.”

22

23 MDB Trucking, LLC purchased the Versa Valve component as part of a

24 | standard maintenance replacement in 2013. See Defendant’s Rule 16.1 Disclosures served
25 || in a consolidated discovery case [Olivia John Case No. CV15-01337) on December 18, 2015
26 | [ltem 15, MDB Work Order August 1, 2013 for unit 6775 attached as Exhibit 1.]
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1 In Black & Decker v. Essex Group, 105 Nev. 344, 775 P.2d 698 (1989) the Court

2 recognized that a pre-existing legal relationship between the parties could include a breach of the
3 implied warranty of merchantability by and between the party that purchased a defective unit

4 from the manufacturer who was liable for strict products liability theory to the plaintiff. See,

5 Ringsby Truck Lines, Inc. v. Bradfield 563 P.2d 939, 943 (Colo. 1977); and Jacobson v.

6 Dahlberg, 464 P.2d 298 (Colo. 1970) (manufacturer of gun owner owed duty to purchaser who

7 sought indemnification).

8 Thus, as MDB as the end user and purchaser of the claimed defective component from
9 Versa Products Company, Inc., has a special legal relationship sufficient to support a claim for

10 implied equitable indemnification.

11 C. MDB 1S ALSO ENTITLED TO CLAIM EQUITABLE INDEMNIFICATION SHIFTING
THE BURDEN OF LOSS TO THE MANUFACTURER OF THE DEFECTIVE COMPONENT.

12

13 In Hydro Air Equip. v. Hyatt Corp., 852 P.2d 403 (9" Cir. Nev. 1988), the Ninth Circuit

14 Court of Appeals recognized that the doctrine of equitable indemnification could look beyond the

15 special relationship. The Ninth Circuit stated:

16 “The principle of implied equitable indemnity is designed to
prohibit one from profiting by his own wrong at the expense of one

17 who is either free from fault or negligent to a lesser degree.
Santisteven v. Dow Chemical Co., 506 F.2d 1216, 1219 (8" Cir.

18 1974 (construing Nevada law). In evaluating a claim for implied
indemnity, courts must carefully examine both parties’ conduct on

19 a case-by-case basis, with the ultimate goal of doing what is fair or
just. Aetna Cas. & Sur. Co. v. Jeppesen & Co.,440 F.Supp. 394,

20 399 (D. Nev. 1977). While it is true that the obligation to
indemnify clearly arises in certain situations, for example, when a

21 master-servant relationship exists, implied equitable indemnity
may be entirely proper if it is simply fairer to shifi the burden of

22 loss. Santisteven, 506 F.2d at 1219...”

23 This doctrine of equitable indemnification was further recognized in a decision by the

24 Supreme Court of Hlinois in Suvada v. White Motor Co., 210 N.E. 2d 182 (Ill. 1965). There,
25  plaintiffs had apparently purchased a used reconditioned tractor trailer unit from a defendant

26 seller. The brake system was manufactured by the defendant manufacturer and installed by the
THORNBAL ARMSTRONG

DELK Halk) » 'Y . . -
semmeen 27 seller. The system failed and a collision ensued. Thereafer, the plaintiff settled various personal

GRS Audlanon, Saicl@
Hena. Hevady X250y

A 28 injury and property claims and sought recovery from the defendants. This seminal decision also

-5
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ultimately recognized the doctrine of strict product liability as was discussed by the Nevada

Supreme Court in Ginnes v. Mapes 86 Nev. 408, 413 (1970).

o

As was held by the Illinois Supreme Court in Swvada, supra:

“There is an important distinction between contribution which
distributes loss among torifeasors by requiring each to pay his
portion and share and indemnity which shifis the entire loss from
one tortfeasor who has been compelled to pay it to the shoulders of
another who should bear it instead. The two are often confused and
there are many decisions in which indemnity has been allowed
under the nature ‘contribution’. The principle is not, however,
limited to those who are personally free from fault. A similar rule
has been applied to indemnity against the supplier of goods when a
retailer or user of the goods incurs liability by a reason of negligent
reliance upon his proper care.”

=S V% ]

e

S W e O

“Indemnity here is not, however, premised on a theory of active or

passive negligence. (To require proof that Bendix was actively

11 negligent would be the antithesis of strict liability)...”

12 In Suvada, the lllinois Supreme Court held the purchaser of a reconditioned used tractor
13 trailer stated a sufficient cause of action for indemnification from the manufacturer of a defective
14 brake for sums paid by them in settlement of claims against them resulting from an accident

15 caused by the defective brakes. This case was subsequently overruled by the lllinois Supreme

16 Court when Illinois rejected the no contribution rule in Skinner v. Reed-Prentice, 374 NE2d 437,
17 442 (lil. 1977) later codified by Illinois Statute. Illinois thus rejected any active-passive

18 indemnity after the enaciment of their Contribution Act. See National Can Co. v. Vinylex Corp.,
19 687 F.Supp. 375, 377 (N. Dist. Illinois 1988). In Nevada, the doctrine of implied

20 indemnification [active versus passive] remains a viable claim regardless of contribution claims.
21 However, Suvada also remains a significant precedent in several other jurisdictions. See.

22 Jones v. Aero-Chem Corp., 680 F.Supp. 338, 340 (D. Mont. 1987)(discussing upstream

23 indemnification).

24 /17
25 11/
26 /77
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1 111

2 CONCLUSION
3 For all the foregoing reasons, MDB respectfully requests this Court deny the Third-Party
4 | Defendant’s motions to dismiss as to the third claim for relief for implied equitable
5 | indemnification.
6 DATED this 29" day of July, 2016.
7 THORNDAL ARMSTRONG
DELK BALKENBUSH & EISINGER
8
9 By: -
Katherine . , sq., State Bar No. 6227
10 Brian M. Brown, Esq., State Bar No. 5233
Thierry V. Barkley, Esq., State Bar No. 724
M 6590 S. McCarran Blvd., Suite B
Reno, Nevada 89509
12 Attorneys for Defendant/Third-Party Plaintiff
MDB TRUCKING, LLC
13
14
15
16
17
18
19
20
21
22
23
24
25
26
THOANDAL ARMSTRONC
arwmeo 27
19tS MeCarran, Sunch
Homo Nevds A By
[ERERES: 13 28
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FF TION
Pursuant to NRS 239B.030

The undersigned hereby affirms that the preceding document filed in above-entitled court

does nol contain the social security number of any person.
DATED this 29" day of July, 2016.

THORNDAL ARMSTRONG
DELK BALKENBUSH 4 EISINGER

Ka erme P , sq. tate BarNo. 6227
Brian M. Brown, Esq., State Bar No. 5233
Thierry V. Barkley, Esq., State Bar No. 724
6590 S. McCarran Blvd., Suite B

Reno, Nevada 89509

Attorneys for Defendant/Third-Party Plaintiff
MDB TRUCKING, LLC
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] CERTIFICATE QF SERVICE
Pursuant to NRCP 5(b), I certify that [ am an employee of Thorndal Armstrong Delk

9

3 || Balkenbush & Eisinger, and that on this date I caused the foregoing OPPOSITION TO
4 | THIRD-PARTY DEFENDANT'S [VERSA PRODUCTS COMPANY, INC.] MOTIONS
5 || TO DISMISS to be served on all parties to this action by:

6 v placing an original or true copy thereof in a sealed, postage prepaid, envelope in the

7 United States mail at Reno, Nevada.
8 | __ Second Judicial District Court Eflex ECF (Electronic Case Filing)
9|  hand delivery

10 | electronic means (fax, electronic mail, etc.)

11 Federal Express/UPS or other overnight delivery fully addressed as follows:

12
13 Kathleen A. Sigurdson, Esq.
1440 Haskell Street
14 Reno, NV 89509
Attorney for Plaintiffs
15
16 Matthew C. Addison, Esq.
Jessica L. Woelfel, Esq.
17 McDonald Carano Wilson LLP
100 W, Liberty Street, Tenth Floor
18 Reno, NV 89501
Defendant RMC Lamar Holdings
19
20 Josh Cole Aicklen, Esq.
David B. Avakian, Esq.
21 Lewis Brisbois Bisgaard & Smith, LLP
6385 S. Rainbow Blvd., Suite 600
22 Las Yegas, NV 89118
- Defendant Versa Products Co., Inc.
24 DATED this =7 _day of July, 2016.
25 / /i
26 An employee of Thorndal Armstrong
THRNAL AROSTRG Delk Balkenbush & Eisinger
&Lé.:;' h»(\:ll.::L\BUHI 2 7
» 3 Mclaman Suite B
'.‘;l‘:v‘-:ﬂhlr;m 7 8
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FILED
Electronically
CV16-00976
2016-08-08 03:21:56 PM
Jacqueline Bryant
JOSH COLE AICKLEN Clerk of the Court '
Nevada Bar No. 007254 Transaction # 5647531 rkwatkin

Josh.aicklen@Ilewisbrisbois.com

DAVID B. AVAKIAN

Nevada Bar No. 009502

David.avakian@lewisbrisbois.com

PAIGE S. SHREVE

Nevada Bar No. 013773

Paige.Shreve@lewisbrisbois.com

LEWIS BRISBOIS BISGAARD & SMITH LLP

6385 S. Rainbow Boulevard, Suite 600

Las Vegas, Nevada 89118

702.893.3383

FAX: 702.893.3789

Attorneys for Third-Party Defendant

VERSA PRODUCTS COMPANY, INC.

IN THE SECOND JUDICIAL DISTRICT COURT
WASHOE COUNTY, NEVADA

GENEVA M. REMMERDE Case No. CV16-00976

Dept. 10
Plaintiff,
VS.

THIRD-PARTY DEFENDANT VERSA

MDB TRUCKING, LLC; DANIEL PRODUCTS COMPANY, INC.'S REPLY

ANTHONY KOSKI; and DOES I-X and IN SUPPORT OF MOTION TO DISMISS

ROE I-V corporations, THIRD-PARTY PLAINTIFF MDB
TRUCKING, LLC'S THIRD CAUSE OF

Defendants. ACTION FOR IMPLIED INDEMNITY

PURSUANT TO NRCP 12(B)(5)
ORAL ARGUMENT REQUESTED

MDB TRUCKING, LLC, a Nevada limited

liability company,
Third-Party Plaintiff,
VS,

RMC LAMAR HOLDINGS, INC., a
Colorado corporation; VERSA
PRODUCTS COMPANY, INC., a New
Jersey corporation; THE MODERN
GROUP GP-SUB, INC., a Texas
corporation and general partnership;
DRAGON ESP, LTD., a Texas limited
partnership; and DOES 1-10 and BLACK
AND WHITE COMPANIES,

Third-Party Defendants.
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THIRD-PARTY DEFENDANT VERSA PRODUCTS COMPANY, INC.'S REPLY IN
SUPPORT OF MOTION TO DISMISS THIRD-PARTY PLAINTIFF MDB TRUCKING,
LLC'S THIRD CAUSE OF ACTION FOR IMPLIED INDEMNITY
PURSUANT TO NRCP 12(B)(5)

.

COMES NOW, Third-Party Defendant VERSA PRODUCTS COMPANY, INC., by
and through its attorneys of record, Josh Cole Aickien, Esq., David B. Avakian, Esq. and
Paige S. Shreve, Esq. of LEWIS BRISBOIS BISGAARD & SMITH LLP, and hereby
submits this Reply in Support of VERSA’s Motion to Dismiss Third-Party Plaintiff MDB

Trucking, LLC’s Third Cause of Action for Implied Indemnity, with prejudice, pursuant to

W 00 N O ;AW N

NRCP 12(b)(5).
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION
Simply put, MDB TRUCKING, LLC’S (hereinafter referred to as “MDB”)

Third-Party Complaint for implied indemnity fails to state a claim upon which the Court
can grant relief. The facts are simple. The operative Complaint alleges a claim of
negligence against MDB for its own negligence. MDB did not oppose VERSA's
contention that MDB was actively negligent in it's Opposition. However, MDB now argues
that implied indemnity is available because MBD’s purchase of a VERSA product created
a special legal relationship. Even if there was no special legal relationship, MDB argues
that the burden of loss always shifts to the manufacturer of an allegedly defective product,
therefore entitling MDB to implied indemnification.

MDB’s arguments are incorrect and without merit. MDB cites case law that is
either: (1) from another jurisdiction; and/or (2) substantially distinguishable in it's facts.
Not only does MDB cite case law that is not binding on this Court, MDB cites case law

that is no longer valid.

MDB agrees with VERSA that a pre-existing legal relationship is needed for a
cause of action of implied indemnity, but MDB did not (and cannot) plead a pre-existing
legal relationship between MDB and VERSA. Further, the law is very clear that a party
cannot seek indemnity for their own negligence. Thus, MDB'’s cause of action for implied
indemnity is fatally defective, and should be dismissed with prejudice.

Il. LEGAL ARGUMENT
A. Legal Standard of Review

Nevada has long recognized that a Complaint must at least “set forth sufficient

facts to demonstrate the necessary elements of a claim for relief so that the defending

party has adequate notice of the nature and relief sought.” W. States Const., Inc. v.
Michoff, 108 Nev. 931, 936, 840 P.2d 1220, 1223 (1992). Pursuant to NRCP 12(b)(5), a
defendant is entitled to dismissal when the complaint fails to state claims upon which

relief can be granted. In considering the dismissal of a Complaint, this Court must

4822-0374-3798.1 3 AA000136
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“determine whether or not the challenged pleading set for allegations sufficient to make

out the elements of a right to relief.” Bemis v. Estate of Bemis, 114 Nev. 1021, 1021, 967

P.2d 437, 439 (1998)(emphasis added) (citing Edgar v. Wagner, 101 Nev. 226, 227, 699

P.2d 110, 111 (1985)).

In making that determination, the Court is required to accept all factual allegations

as true, and to draw all inferences in favor of the non-moving party. Buzz Stew, LLC v.

City of North Las Vegas, 124 Nev. 224, 181 P.3d 670, 672 (2008). However, the Nevada

Supreme Court has instructed that a dismissal for failure to state a claim should be
affirmed “if it appears beyond a doubt that [Plaintiffs] could prove no set of facts, which, if

true, would entitle it to relief.” Id. (emphasis added).

First, MDB cites to disclosures in another case to support it's arguments that a
special relationship exists between MDB and VERSA. This is improper for a 12(b)(5)
Motions to Dismiss because the Court is making the determination based solely on the
pleadings only. Further, as discussed below, MDB cannot plead any set of facts, even if
true, that would entitle MDB to relief since the underlying Complaint alleges negligence
against MDB. Thus, this Court should dismiss MBD’s claims for implied indemnity.

B. MDB Failed to State a Claim for Implied Indemnity

1. Indemnity is Not Available Because MDB was Actively Negligent
MDB did not oppose VERSA'’s contention that MDB was actively negligent for the
subject accident. The Supreme Court has stated that indemnity "is generally available to
remedy the situation in which the defendant, who has committed no independent wrong,

is held liable for the loss of a plaintiff caused by another party." Pack v. LaTourette, 277

P.3d 1246, 1248-49 (Nev. 2012)(internal citations omitted). However, when “a party has
committed an “independent wrong,” and is thus actively negligent, that party has no right

to indemnity.” See, Rodriguez, 125 Nev. at 589, 216 P.3d at 801; see also_Doctors

Company, 120 Nev. at 658, 98 P.3d at 690; see also, Pack, at 1248-49. When the
underlying litigation alleges a defendant's own negligence, the defendant is deemed

actively negligent and unable to seek indemnity from another tortfeasor. Pack, 277 P.3d

4822-0374-3798.1 4 AA000137
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at 1247.
As MDB failed to Oppose this point in its Opposition, the Court may take that as an

admission that VERSA's position is meritorious. See, DCR 12(3); Walls v. Brewster, 112
Nev. 175, 178, 912 P.2d 261, 263 (1996)(“Failure of the opposing party to serve and file
written opposition may be construed as an admission that the motion and/or joinder is
meritorious and a consent to granting the same.”). Since MBD is actively negligent, it has
no cause of action for implied indemnity against VERSA.

MDB’s active negligence prohibits it from seeking implied indemnity from another.
As a consequence, MDB’s claim for implied indemnity fails as a matter of law.

2. MDB Has Not and Cannot Plead a Pre-Existing Relationship
Between MDB and VERSA

In it's Opposition, MDB conceded that “implied indemnity could not exist without . .
. the showing of a nexus or special relationship between the indemnitee and proposed
indemnitor.” See, MDB’s Opposition to Versa's Motion to Dismiss, P.4:7-9. However,
MDB has not pled a nexus or pre-existing legal relationship between MDB and VERSA.
Since MDB failed to (and cannot) plead a special relationship in it's Third-Party
Complaint, MDB has no right to implied indemnity as a matter of law.

MDB incorrectly argues it should be able to maintain an equitable indemnity cause
of action against VERSA because MDB’s purchase of the VERSA product created a
special legal relationship between them. Id. at 5:8-10. However, MDB did not purchase

the subject valve directly from VERSA. MDB cites Black & Decker v. Essex Group, 105

Nev. 344, 775 P.2d 698 (1989) to support it's position. However, Black & Decker, is

easily distinguishable from this case.

In Black & Decker, the operative complaint alleged a cause of action for strict

liability against Black & Decker and Essex Group, Inc. See, Black & Decker, 150 Nev. at
344. VERSA does not disagree that a pre-existing legal relationship could exist between
two manufacturers for strict products liability because strict liability extends to the

members in the chain of distribution of a defective product. Qutboard Motor Corp. v.

4822-0374-3798.1 5 AA000138
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Schupbach, 93, Nev. 158, 561, P.2d 450 (1997). Here, Plaintiffs are not suing MDB for
strict products liability; they are suing MDB for MDB’s own negligence. See, Plaintiffs’
Complaint, attached to VERSA’s Motion to Dismiss as Exhibit 1. MDB has not (and
cannot) plead any legal relationship between MDB and VERSA that requires VERSA to
indemnify MDB for MDB’s own negligence. Thus, since no pre-existing legal relationship
exists, there can be no cause of action for implied indemnity.
3. VERSA Should Not Bear the Burden of MDB’s Negligence

MDB cites two non-binding cases it contends stand for the proposition that VERSA
should bear the burden of MDB'’s own negligence. See, MDB’s Opposition to Versa's
Motion to Dismiss, P. 5:7-26; P. 6:1-12. However, these cases do not support MDB’s
argument. An analysis of these two cases proves that they are not applicable in the
instant case.

First, MDB’s Opposition alleges that “the doctrine of equitable indemnification

could look beyond the special relationship,” citing Hydro-Air Equip., Inc. v. Hyatt Corp.,
852 F.2d 403 (9th Cir. 1988). See, MDB’s Opposition to Versa’s Motion to Dismiss,
P. 5:13-15. However, that is a incorrect reading of the case and in direct conflict of the
case MDB cited earlier in it's Opposition that held “implied indemnity could not be
asserted without . . . the showing of a nexus or special relationship between the
indemnitee and proposed indemnitor.” See, MDB’s Opposition to Versa's Motion to

Dismiss, P. 4:7-9. Additionally, the Court in Hydro-Air Equip., Inc. actually heid the

opposite. The Court illustrated the importance of having a special relationship in order to

trigger implied indemnity. Hydro-Air Equip., inc. at 406.

Further, the Court in Hydro-Air Equip., Inc. cited Munoz v. Davis, 141 Cal. App. 3d

420, 190 Cal. Rptr. 400 (1983) which involved a claim of attorney malpractice:
/11
111
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[Tlhe attorney sought indemnification from a third-party
negligent driver for causing the accident that led to his
representation of the plaintiff. The court properly denied
indemnification because no connection or nexus existed
between the attorney's misconduct and the negligent driver's
misconduct.

Like the Munoz case, there is no connection between MDB’s alleged negligent
conduct and VERSA’s alleged wrongdoing. As such, MDB is not entitled to

indemnification from VERSA. Further, the facts in Hydro-Air Equip., Inc. differ significantly

from the instant case.

First, a legal relationship between Hydro-Air Equip., Inc. and Hyatt Corp differs
from the parties in this matter. The relationship between the indemnitor and indemnitee
was one of predecessor and successor-in-interest, because Hydro Air purchased Hyatt
Corp’s ventilation business. Id. at 405. The Court relied on Ray v. Alad, 19 Cal. 3d 22,
136 Cal. Rptr. 574, 560 P.2d 3 (1977), holding that implied indemnity could apply only
because Hydro-Air's successor-in-interest to Hyatt created a special relationship between
Hydro-Air and Hyatt in which Hyatt would be liable for the alleged product defects caused

by Hyatt. See, Hydro-Air Equip., Inc. at 406 (citing Ray v. Alad, 19 Cal. 3d 22, 136 Cal.

Rptr. 574, 560 P.2d 3 (1977)). Here, there is no successor-in-interest relationship
between MDB and VERSA. MDB did not acquire VERSA; and VERSA did not dissolve.

Second, MDB cites to the non-binding case of Suvada v. White Motor Co., 210

N.E. 2d 182 (lll. 1965) to support it’s incorrect argument that the burden of loss should

shift to VERSA. It is somewhat perplexing as to why Suvada is even referenced in MDB’s

Opposition. As MDB noted, Ginnes v. Mapes, 86 Nev. 408, 413 (1970) cites to Suvada

in regards to the doctrine of strict product liability. There is no allegation of strict product
liability in the underlying Complaint, only negligence and respondeat superior as it relates
to MDB and DANIEL KOSKI. Further, while the Nevada Supreme Court cited to one
narrow portion of a case, it in no way means the Court adheres to everything held in the

whole case.

4822-0374-3798.1 7 AA000140
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Not only is Suvada not binding authority in Nevada, it is no longer even good law in

Hlinois which MDB fully admits. The Supreme Court of lllinois overruled Suvada in Dixon

v. Chicago & North Western Transportation Co., 151 lll. 2d 108, 123, 601 N.E.2d 704, 176

IIl. Dec. 6 (1992).! Ironically, the case that reaffirmed the overruling of Suvada is
substantially similar to this present matter.

In Dixon, Defendant Hauser (while working for defendant Chicago & North
Western Transportation Co. (“North Western”) was driving the Plaintiff, Dixon, in his Jeep
when the “Jeep went out of control on the highway exit ramp” and caused the plaintiff

severe injuries. Dixon v. Chi. & N. W. Transp. Co., 151 lll. 2d 108, 112, 176 Ill. Dec. 6, 8,

601 N.E.2d 704, 706 (1992). Plaintiff sued Hauser and North Western for negligence and
the Jeep Defendants for strict products liability. Id. Hauser and North Western filed a
counter-claim against Jeep for implied indemnity. Id. The Court overruled Suvada,
holding a party cannot make a claim for implied indemnity when liability is premised only

on it's own negligence:

Accordingly, for Hauser to be found liable to Dixon, a finding
of negligence on Hauser's part would have to be made.
Hauser's indemnity claim seeks indemnification from
American Motors Sales Corporation and Jeep Corporation
"for any and all amounts for which he may be held liable to
[Dixon].” Because Hauser's liability to Dixon could be
premised only on Hauser's negligence, Hauser is barred
under Frazer from seeking indemnification for that liability.

Id. at 121.

Like Dixon, MDB can only be liable to Plaintiffs' if there is a finding of negligence

on MDB'’s part. Since MDB's liability to Plaintiffs’ is premised only on it's own hegligence,

MDB cannot seek implied indemnity from VERSA. Thus, the Court should dismiss the

cause of action against VERSA for implied indemnity.

Further, MDB’s discussion of National Can Co. v. Vinylex Corp., 687 F. Supp. 375

(N. Dist. Nlinois 1998) to argue that lllinois rejected any active-passive negligence is

'« . Suvada holding can no longer be considered viable.” Id.

4822-0374-3798.1 8 AA000141
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irrelevant because it does not matter what lllincis accepts or rejects regarding implied
indemnity for strict liability, since this matter involves a cause of action for negligence
regarding MDB not strict products liability. However, MDB fails to recognize that the
Court also held that “upstream implied indemnity? actions in lllinois was abolished.” Id. at
380. MDB is attempting to argue an upstream implied indemnity action in the instant
case, further confounding the rationale as to why MDB cited to these inapplicable lllinois

cases.

In closing, MDB's cites Jones v. Aero-Chem Corp., 680 F.Supp. 338, 340 (D. Mont.

1987)(another non-binding case) in an attempt to argue that Suvada is still good law in
other states.® Like all the other case law cited in MDB’s Opposition, Jones involves a

strict products liability action in the underling complaint. There is no such cause of action

in this matter.  Plaintiff does not allege a cause of action for strict products liability

against MDB,; it only alleges negligence in regards to MDB. As a result, MDB has no right
to seek indemnity from VERSA. Thus, the Court should dismiss the cause of action

against VERSA for implied indemnity.

24 an upstream implied indemnity action, a party who is liable to another for injuries caused by a
defective product and who is downstream in the distribution chain (e.g., a distributor or retailer) seeks

indemnification from the manufacturer who placed the product, or a component part of it, in the stream of
commerce.” Nat'l Can Co. v. Vinylex Corp., 687 F. Supp. 375, 378 n.4 (N.D. Ili. 1988).

This is irrelevant to Nevada since the Nevada case law cited in this underling motion is in line with Dixon
and therefore contradicts Suvada.

4822-0374-3798.1 9 AA000142
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CONCLUSION

Based upon the foregoing, VERSA respectfully requests an Order from this Court

dismissing MDB’s implied indemnity claim, with prejudice.
AFFIRMATION

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document

filed in this court does not contain the social security number of any person.

DATED this 8th day of August, 2016

Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

By
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Nevada Bar No 007254 ——

DAVID B. AVAKIAN

Nevada Bar No. 009502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Attorneys for Third-Party Defendant
VERSA PRODUCTS COMPANY, INC.
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CERTIFICATE OF SERVICE

| hereby certify that on this 8th day of August, 2016, a true and correct copy
of THIRD-PARTY DEFENDANT VERSA PRODUCTS COMPANY, INC.'S REPLY IN
SUPPORT OF IT'S MOTION TO DISMISS THIRD-PARTY PLAINTIFF MDB TRUCKING,
LLC'S THIRD CAUSE OF ACTION FOR IMPLIED INDEMNITY PURSUANT TO NRCP

12(B)(5)was served electronically with the Court addressed as follows:

Kathleen A. Sigurdson, Esq. Katherine F. Parks, Esq.

1440 Haskell Street Brian M. Brown, Esq.

Reno, NV 89505 Thierry V. Barkley, Esq.

Attorney for Plaintiff THORNDAL, ARMSTRONG, DELK
GENEVA M. REMMERDE BALKENBUSH & EISINGER

6590 S. McCarran, Ste. B
Reno, NV 89509
P: 775-786-2882
Attorneys for Defendant/Third-Party Plaintiff
MDB TRUCKING, LLC

Matthew C. Addison, Esq.

McDONALD CARANO WILSON LLP

100 W. Liberty St., 10" Floor

Reno, NV 89501

Attorney for Third-Party Defendant

RMC LAMAR HOLDINGS, INC.

g%mv{/;w

An Employee of
LEWIS BRISBOIS BISGAARD & SMITH LLP
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IN THE TENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF CHURCHILL

JAMES BIBLE, MDB TRUCKING, LLC’S CROSS-
CLAIM AGAINST RMC
Plaintiff, LAMAR HOLDINGS, INC. (fka RANCH
vS. MANUFACTURING COMPANY)

AND VERSA PRODUCTS COMPANY,
MDB TRUCKING, LLC; a Nevada Limited | INC.

Liability Company; RMS [sic] LAMAR
HOLDINGS, INC.; a Colorado Corporation; q PR
VERSA PRODUCTS COMPANYr,p[NC.; a CVi16 619514
New Jersey Corporation; DANIEL N\
ANTHONY KOSKI, et. al., 3

Defendants.

MDB TRUCKING, LLC, a Nevada limited
liability company,

Cross-Claimant,
Vs,

RMC LAMAR IIOLDINGS, INC., a
Colorado corporation; VERSA PRODUCTS
INC., a New Jersey Corporation: and DOES
1-10, and BLACK AND WHITE
COMPANIES 1-10,

Cross-Defendants.

Defendant and Cross-Claimant, MDB Trucking, LLC, by and through its counsel of
record Thorndal Armstrong Delk Balkenbush & Cisinger hereby brings its cross-claim against
Cross-Defendants RMC Lamar Holdings, Inc. (fka Ranch Manufacturing Company) and Versa
Products Company, Inc.

Iy

AA000145




TRORNDAL ARMNIRIING
DF1LK BALKENRESH

& Fasinernr

6590 5. McCaran, Suie B
Rena. Kevada #9530

(7R TSR

LF%

o R R - N 7, S N

FIRST CLAIM FOR RELIEF

(General Allegations)

L. That Defendant/Cross-Claimant MDB Trucking, LLC was at all relevant times a
Nevada limited liability company authorized to conduct business within the state of Nevada.

2. That Cross-Defendants DOES 1-10 and BLACK AND WHITE COMPANIES 1-
10 are sued herein under fictitious names and capacities of said Defendants are not known by
Cross-Claimant, who ask leave of this court to amend this Cross-Claim to set forth same as they
become known or ascertained.

3. Cross-Defendant RMC Lamar Holdings, Inc. (fka Ranch Manufacturing
Company) was at all relevant times hereto a Colorado corporation engaged in the business of
designing and manufacturing trailers and semi-trailers and placed same into the stream of
commerce and was doing business in the State of Nevada.

4. Cross-Defendant Versa Products Company, Inc. was at all relevant times hereto a
New Jersey Corporation engaged in the business of designing and manufacturing pneumatic air
solenoid valves specifically for bottom dump trailers and gate activated controls and placed into
the stream of commerce and was doing business in the State of Nevada.

5. A Complaint was filed on July 7, 2016 in the Tenth Judicial District Court, Case
No. 16-10DC-0824, Department I in which the Plaintiff James Bible prayed for damages against
Defendant MDB Trucking, LLI.C alleging negligence with regard to an accident which occurred
on July 7, 2014 where a Ranco trailer owned by MDB Trucking, LI.C spilled a load of gravel
causing an accident and injury which are claims presented by Plaintiffs.

6. That upon information and belief, the Ranco trailer was activated inadvertently
causing the gates of the semi-trailer o release the subject load of gravel on the highway and was
defective in part or in whole as designed by Delendant RMC Lamar Holdings, Inc. (tka Ranch
Manufacturing Company) (also known by the trade name and trademark Ranco).

7. Cross-Defendant RMC Lamar Holdings, Inc. manufactured the subject Ranco
trailer in 2002 under the vehicle brand Ranco with vehicle identification number

1R9BP450821.008431 Idaho Plate #TE3528.
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8. Cross-Claimant MDB Trucking, LLC was the last purchaser and end user of the
subject Ranco trailer in 2012,

9. On or about 2002, the Ranco trailer that left Cross-Defendant’s control as
designed, assembled and manufactured by the Cross-Defendant was unreasonably dangerous and
defective in one or more of the following respects:

a. The semi-trailer was designed, assembled, and manufactured and/or
configured in such a manner that the Versa solenoid valve Would activate inadvertently allowing
the gates to open and release the load carried by the trailer; and,

b. That the Ranco trailer was designed, assembled, manufactured, and/or
configured in such a manner that the Versa Valve was not equipped with a safety lock to prevent
inadvertent activation allowing the gates to open.

c. That Versa Valve manufactured an alternate safer design available in 2002
including a manual lock system which was available to Ranco.

10. On or about July 7, 2014, that Versa Valve solenoid control as a component (o the
Ranco trailer was unreasonably dangerous and defective in one or more of the following respects:

a. The Versa Valve solenoid valve would activate inadvertently allowing the
gates to open and release the load carried hy the trailer; and,

b. Versa Products Company, Inc. had a safer design available in the stream of
commerec on or before 2002 which employed a manual lock safety design that should have been
provided 1o its end usc customers in licu of the Versa Valve installed both at the time of the
manufacturer in 2002 and directly sold to MDB as a standard maintenance replacement 1n 2013,

11.  That to the extent Plaintiff was injured as a proximate result of the unreasonably

dangerous conditions and defects at the time of manufacturing or negligent design, such is a direct
and proximate result of the negligence of the Cross-Defendants; and, any negligence that exists as
alleged by Plaintiff is expressly denied. Cross-Defendants were actively negligent and Cross-
Claimant was passively negligent but also an innocent defendant with no culpable fault at all.

i1/

Iy
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1 12, That Cross-Defendants breached a duty of care owed to the Cross-Claimant and
Cross-Defendants are required to indemnify and hold Cross-Claimant harmless with respect to all

the allegations and liabilities set forth in the Complaint filed in this matter.

LSSV N 08 ]

13.  Cross-Claimant has placed Cross-Defendant RMC Lamar Holdings, Inc. on notice
of the claims pending in this matter prior to initiation of litigation.

14.  That Cross-Claimant has been required to expend costs and altorneys’ fees in

-~ O a

defending the negligence claims in the Complaint on file herein and for prosecuting the instant

8 Cross-Complaint.

9 FIRST CLAIM FOR RELIEF
10 (Implied Indemnification as to RMC LAMAR)
1 15.  Cross-Claimant repeats and realleges each and every allegation contained in

12 paragraphs 1-14 above as if more fully set forth herein.

13 16.  Cross-Claimant is therefore entitled to complete indemnity against RMC Lamar
14 Holdings. Inc. with respect to all allegations or liabilities set forth in the Complaint on file in this
15 matter.

16 17.  That Cross-Claimant is therefore entitled to total costs and fees expended In the

17 defense of the claims of negligence in this matier as well as prosecution of this Cross-Complaint.

18 SECOND CLAIM FOR RELIEF
19 (Contribution as to RMC LAMAR)
20 18.  Cross-Claimant repeats and realleges each and every allegation contained in

21 paragraphs 1-17 above as i more fully set forth herein.

22 19.  Cross-Claimant is entitled to contribution from Cross-Defendant RMC Lamar with
23 respect to any settlement, judgment, awards, or any other type of resolution of the claims brought
24 forward by the Plaintiffs in their First Amended Complaint on file herein.

25 20.  Cross-Claimant is therefore entitled to all costs and fees expended in the defense of

26 claims of negligence in this matter as well as prosecution of the Cross-Complaint.

THORNDAL ARMSTRONG

DELE BALKENBLUEH

& EUINCER 27 -/ / /
LYATS, Moo armen Saftr B

Repeo Hos ada k3007

CTTR) INA2REY “’8 ///

AA000148




1 THIRD CLAIM FOR RELIEF

g

(Implied Indemnification as to VERSA)

12

21.  Cross-Claimant repeats and realleges each and every allegation contained in

4 llparagraphs 1- 20 above as if more fully set forth herein.

5 22.  Cross-Claimant is entitled to complete indemnity against Versa Products

6 |Company, Inc. with respect 10 all allegations or liabilitics set forth in the First Amended

7 |Complaint.

8 23.  That Cross-Claimant is therefore entitled to all costs and fees expended in the

9 |ldefense of claims of negligence in this matter as well as prosccution of the Cross-Complaint.

10 FOURTH CLAIM FOR RELIEF
11 (Contribution as to YERSA)
12 24.  Cross-Claimant repeats and rcalleges each and every allegation contained in

13 ||paragraphs 1-23 above as if morc fully set forth herein.

14 25. Cross-Claimant is entitled to contribution from Cross-Defendant Versa Products,
15 ||ICompany, Inc. with respect to any settlement, judgment, awards, or any other type of resolution of
16 [ithe claims brought forward by the Plaintiffs in their First Amended Complaint on file herein.

17 26.  Cross-Claimant is entitled to all costs and fees expended in the defense of the

18 [lclaims for negligence in this matter as well as prosecution of the Cross-Complaint.

19 WHEREFORE, Cross-Claimant demands judgment against Cross-Defendants as follows:
20 1. For implicd indemnification with respect to all negligence claims brought against
21 Cross-Claimant in this mattcr;

22 2 For contribution with respect to all negligence claims brought against Cross-

23 Claimant in this matter;

24 For attorneys’ fees and costs expended in this matter; and

25 {7/

26 |77/

THORADA L ARMSTRONG
DELK BALKENBUSH NN,
& FISING ER 27 / !
[S90 S McCartak Suite U
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4. For such other and further relief as this Court deems just and proper in the

premises.
DATED this b day of August, 2016.
THORNDAL ARMSTRONG
DELK BALKEN USH & EISINGER
e

B.V( |

“Katherine F. P Esq.. State Bar No. 6227
Brian M. Brown, Esq., State Bar No. 5233
Thierry V. Barkley, Esq., State Bar No. 724
6590 S. McCarran Blvd., Suite B
Reno, Nevada 89509
Attorneys for Defendant/Cross-Claimant
MDB TRUCKING, LLC
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), 1 certify that ] am an employee of Thorndal Armstrong Delk
Balkenbush & Eisinger, and that on this date I caused the foregoing MDB TRUCKING, LLC’S
CROSS-CLAIM AGAINST RMC LAMAR HOLDINGS, INC. (fka RANCH
MANUFACTURING COMPANY) AND VERSA PRODUCTS COMPANY, INC. 1o be
served on all parties to this action by:
_v_ placing an original or true copy thereof in a sealed, postage prepaid, envelope in the

United States mail at Reno, Nevada.
____ hand delivery
electronic means (fax, ¢lectronic mail, etc.)

Federal Express/UPS or other overnight delivery fully addressed as follows:

James F. Sloan, Esq.
977 West Williams Avenue
Fallon, Nevada 89506
Attorneys for Plaintiff

Matthew C. Addison, Esq.
Jessica L. Woelfel, Esq.
McDonald Carano Wilson LLP
100 W. Liberty Street, Tenth Floor
Reno, NV 89501
Defendant RMC Lamar Holdings

Josh Cole Aicklen
David B. Avakian
Lewis Brisbois Bisgaard & Smith, LLP
6385 S. Rainbow Blvd., Suite 600
Las Vegas, NV 89118
Defendant Versa Products Co., Inc.

DATED this /2 day of August, 2016.

An employee of Thorndal Armstrong
Delk Balkenbush & Eisinger
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MDB TRUCKING, LLC, a Nevada Limited
Liability Company; RMS LAMAR
HOLDINGS, INC. a Colorado Corporation;
VERSA PRODUCTS COMPANY, INC, a
New Jersey Corporation; DANIEL
ANTHONY KOSKI; ABC
CORPORATIONS; BLACK AND WITH
COMPANIES; XYZ PARTNERSHIPS; and
DOES I through X, inclusive

Defendants.

VERSA PRODUCTS COMPANY, INC.,

Cross-Claimant,
Vs,
MDB TRUCKING, LLC; DANIEL
ANTHONY KOSKI and DOES | - X,
inclusive,

Cross-Defendants.

MDB TRUCKING, LLC, a Nevada Limited
Liability Campany,

Cross-Claimant,
VS.

RMS LAMAR HOLDINGS, INC. a
Colorado Corporation; VERSA
PRODUCTS COMPANY, INC., a New
Jersey Corporation; and DOES 1-10 and

4835-6350-0344.1

T
b e e T
CASE NO. 16-10DC-0824 0 » FiLED
DEPT NO. | _
s Skl [M8:31 gisep g Py e i
S T g ST STV
i el
IN THE TENTH JUDICIAL DISTRi y ST
IN AND FOR THE COUNTY QF CHURCH L
CVi6 01914
i
JAMES BIBLE, Case No. 16-10DC-0824
Dept. No. |
Plalntif,
CROSS-DEFENDANT VERSA
vs. PRODUCTS COMPANY, INC.’S MOTION

TO DISMISS CROSS-CLAIMANT MDB
TRUCKING, LLC'S THIRD CAUSE OF
ACTION FOR IMPLIED INDEMNITY
PURSUANT TO NRCP12(B)(5)

DATE:
TIME:

REQUEST FOR ORAL ARGUMENT
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BLACK AND WHITE COMPANIES 1-10,
inclusive,

Cross-Defendants.

CROSS-DEFENDANT VERSA PRODUCTS COMPANY, INC.’S MOTION

CROSS-CLAIMANT MDB TRUCKING, LLC’S THIRD CAUSE OF ACT

[TON FOR

TO DISMISS

IMPLIED INDEMNITY PURSUANT TO NRCP 12(B)(5)

COMES NOW, Cross-Defendant VERSA PRODUCTS COMPANY, INC., by and

through its attomeys of record, Josh Cole Aicklen, Esqg., David B. Avakian, Esg. and
Paige S. Shreve, Esq. of LEWIS BRISBOIS BISGAARD & SMITH LLP, and hereby

moves the Court for an Order, dismissing Cross-Claimant, MDB Trucking, LLC’s Third

Cause of Action for Implied Indemnity, with prejudice, pursuant to NRCP 12(b)(5).

This Motion is made and based upon the Points and Authorities attached hereto,

NRCP 12(b)(5), the papers and pleadings on file herein, and any oral arguments that may

be entertained at the hearing on this matter.

. 71?—
DATED this _7 day of September, 2016

Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

By

4835-6350-0344 1

T

P g

JOSH COL

Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 008502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Tel. 702.893.3383

Attorneys for Defendant/Cross-
Defendant/Cross-Claimant

VERSA PRODUCTS COMPANY, INC.
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1 NOTICE OF MOTION
2 YOU AND EACH OF YOU PLEASE TAKE NOTICE that Cross-Defendant will
3 || bring the foregoing CROSS-DEFENDANT VERSA PRODUCTS COMPANY, INC.'S
4 (| MOTION TO DISMISS CROSS-CLAIMANT, MDB TRUCKING, LLC'S THIRD CAUSE OF
5 ||ACTION FOR IMPLIED INDEMNITY PURSUANT TO NRCP12(B)(5) on for hearing on
6|/the ___ dayof , 2016, before Department |, at the hour of
7| ___.m., or as soon thereafter as counsel may be heard.
/4
8 DATED this 7 day of September, 2016
9 Respectfully submitted,
10 LEWIS BRISBOIS BISGAARD & SMITH wLp
1
12
By _ ( -~
13 JOSH-COLE AICKLEN
14 Nevada BarNo-0807254. ——
DAVID B. AVAKIAN
15 Nevada Bar No. 009502
PAIGE S. SHREVE
16 Nevada Bar No. 013773
6385 S. Rainbow Boulevard, Suite 600
17 Las Vegas, Nevada 89118
18 Tel. 702.893.3383
Attorneys for Defendant/Cross-
19 Defendant/Cross-Claimant
VERSA PRODUCTS COMPANY, INC.
20
21
22
23
24
25
26
27
LEWs 28
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MEMORANDUM OF POINTS AND AUTHORITIES
. INTRODUCTION

VERSA PRODUCTS COMPANY, INC. (hereinafter referred to as “VERSA”)
respectfully requests that this Court dismiss MDB TRUCKING, LLC'S (hereinafter
referred to as “MDB”) Third Cause of Action for implied indemnity. MDB has not and
cannot plead facts sufficient to support a cause of implied indemnity against VERSA.
This is because MDB was actively negligent and there is no special relationship or pre-
existing duty between MDB and VERSA. Further, VERSA requests that the Court

dismiss the implied indemnity cause of action with prejudice, because MDB cannot plead

facts which would entitle MDB to implied indemnity.

Il. FACTS AND BACKGROUND

This lawsuit stems from an accident that took place on July 7, 2014 in Washoe
County, Nevada. See, Plaintiff's Complaint P. 2:24-26;3:115 (July 7, 2016), a true and
correct copy of which is attached hereto as EXHIBIT 1. JAMES BIBLE, (*Plaintiff") was
driving westbound on IR80 when a semi-trailer driven by DANIEL KOSKI {and owned by
Cross-Claimant MDB) spilled gravel on the freeway, causing a series of automobile
accidents and injuries alleged by Plaintiff. Id.

On July 7, 2018, Plaintiff filed his Complaint in the Tenth Judicial District Court
seeking damages against MDB, DANIEL KOSKI, RMS [sic] LAMAR HOLDINGS, INC.
and VERA. |d. Plaintiff's Complaint alleges as follows: (1) Negligence against MDB and
DANIEL KOSKI; (2) Negligence Per Se, alleging MDB and DANIEL KOSKI did not
comply with NRS 484D.850; and (3) Strict Products Liability against RMS LAMAR
HOLDINGS, INC. and VERSA. Id. On August 15, 2016, MDB filed it's Cross-Claim
against RMC LAMAR HOLDINGS, INC. and VERSA. See, MDB’s Cross-Claim (August
15, 2016), a true and correct copy of which is attached hereto as EXHIBIT 2. MDB's
Cross-Claim seeks:(1) Implied Indemnity from RCM; {2) Contribution from RCM; (3)

Implied Indemnity from Versa; and (4) Contribution from Versa. Id.

4835-6350-0344.1 4 AA000155
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As is explained below, MDB's third cause of action for implied indemnity against
VERSA is fatally flawed and should be dismissed with prejudice.
Ill. LEGAL ARGUMENT

A. Legal Standard of Review
Nevada has long recognized that a complaint must at least “set forth sufficient

facts to demonstrate the necessary elements of a claim for relief so that the defending
party has adequate notice of the nature and relief sought.” W, States Const., Inc. v.

Michoff, 108 Nev. 931, 936, 840 P.2d 1220, 1223 (1992). Pursuant to NRCP 12(b)(5), a

defendant is entitled to dismissal when the complaint fails to state claims upon which
relief can be granted. In considering the dismissal of a complaint, this Court must
“determine whether or not the challenged pleading set forth allegations sufficient to make

out the elements of a right to relief.” Bemis v. Estate of Bemis, 114 Nev. 1021, 1021, 967

P.2d 437, 439 (1998)(emphasis added) (citing Edgar v. Wagner, 101 Nev. 226, 227, 699
P.2d 110, 111 (1985)).

In making that determination, the Court is required to accept all factual allegations

as true, and to draw all inferences in favor of the non-moving party. Buzz Stew, LLC v.

City of North Las Vegas, 124 Nev. 224, 181 P.3d 670, 672 (2008). However, the Nevada

Supreme Court has instructed that a dismissal for failure to state a claim should be
affirmed "if it appears beyond a doubt that [Plaintiffs) could prove no set of facts, which, if
true, would entitle it to relief.” 1d. (emphasis added).

Dismissal of a complaint without leave to amend may be appropriate. See, Brown
v. Capanna, 105 Nev. 665 (1989) (stating that instances do exist where a court should not
grant leave). A district court may dismiss a complaint without leave to amend if a
complaint suffers a fatal flaw that cannot be saved by any amendment. See, Bemis v.
Bemis, 114 Nev. 1021, 1024 (1998) (a claim may be dismissed if “the Plaintiff is not
entitled to relief under any set of facts which could be proved in support of the claim”)
(quotations, citations omitted). A Court’s decision to dismiss a complaint without leave to

amend will not be overturmed absent abuse of discretion. See, Cohen v. Mirage Resorts,

4835-6350-0344.1 5 AA000156
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inc. 119 Nev. 1, 23, 62 P.3d 720, 734-35 (2003); Nelson v. Sierra Constr. Comp., 77 Nev.
334, 364 P.2d 402 (1961).

B. The Court Should Dismiss MDB’S Cause of Action for Implied Indemnity as
a Matter of Law, Because MDB is Actively Negligent and it did Not Have a
Pre-Existing Relationship with VERSA

MDB was actively negligent and failed to plead a pre-existing legal relationship

between it and VERSA. Absent such a Iegal relationship, as a matter of law, there is no
basis for a claim for implied indemnification.

Implied indemnity is only available when a Defendant is free from wrongdoing, but
is held liable for the loss of a plaintiff caused by another party. Pack v. LaTourette, 128
N.A.O. 25, 277 P.3d 1246, 1248-1249 (2012). In Nevada, the right of one tortfeasor to

seek indemnification from another tortfeasor is fimited. The Nevada Supreme Court held
that in order for a defendant to be entitled to indemnity from a joint tortfeasors, “there

must be a pre-existing legal relationship between them, or some duty on the part of the

primary tortfeasor to protect the secondary tortfeasor.” Id.; See, Black & Decker v, Essex
Group, 105 Nev. 344, 775 P.2d 698 (1989). In Pack, plaintiff got into a car accident with
a cab driver and sought medical care from a doctor for his injuries, both whom may have

caused part of the plaintiff's injuries. Pack v. LaTourette, 277 P.3d at 1247-1248. Plaintiff

filed suit against the cab driver for alleged negligent driving. Id. The alleged negligent
driver filed a third-party complaint against the doctor for indemnity due to the doctor's
alleged negligence in treating the plaintiff. Id. The Nevada Supreme Coun affirmed the
District Court's Order, dismissing the claim for implied indemnity and held that the claim
for implied indemnity failed as a matter of law because there was no pre-existing legal
relationship between the parties and the underlying Complaint alleged active negligence
against the Third-Party Plaintiff. Id.

Therefore, when a party is actively negligent and/or there is no pre-existing legal
relationship between the parties, a claim for implied indemnity cannot exist as a matter of

law. Id.

4835-6350-0344. 1 8 AA000157
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1. Indemnity is Not Available Because MDB was Actively Negligent

MDB's active negligence prohibits it from seeking indemnity as a matter of law.
The Supreme Court first recognized that indemnity "is generally available to remedy the
situation in which the defendant, who has committed no independent wrong, is held liable
for the loss of a plaintiff caused by another party.” Id. at 1248-1249 (internal citations
omitted). However, when “a party has committed an “independent wrong,” and is thus
actively negligent, that party has no right to indemnity.” Id.

The difference between primary and secondary liability depends on a difference in
the character or kind of wrongs that cause the injury and the legal obligation owed by

each of the wrongdoers to the injured party. Black & Decker, 105 Nev. at 346, 775 P.2d

at 669-70. Both parties must be responsible for the same kind of wrong in order for no
independent wrong to exist. 1d. Further, when the underlying litigation alleges a third-
party plaintiff/cross-claimant’s own negligence, the third-party plaintiff/cross-claimant is
therefore actively negligent and unable to seek indemnity from another tortfeasor. Pack,
277 P.3d at 1247. In the present case, the Court must look to the allegations in the
Plaintiff's Complaint in order to determine whether MDB is alleged to be actively
negligent, thus prohibiting implied indemnity as a matter of law. Plaintiffs’ Complaint
alleges MDB was negligent because: (1) it failed to hire, train, supervise and evaluate its
drivers and properly equip, maintain, drive and operate their vehicles in a safe and
prudent manner and under respondeat superior; and (2) it violated NRS 484D.850, all of
which caused the Plaintiff's injuries. See, Plaintiff's Complaint (July 7, 2016).

Using the operative Complaint, there is clearly an allegation of active negligence
and fault against MDB. Plaintiff's Complaint essentially alleges MDB is liable because of
it's negligence in operating and managing it's b'usiness, and VERSA is liable because of
strict liability based on an allegedly defective product. Id. The causes of action Plaintiff
alleges against MDB and VERSA in the Complaint are clearly different and independent

from one another. Id.

4835-6350-0344.1 7 AA000158




LEWIS
BRISBOIS
BISGAARD
&SMH LLP

ANIARE & ATiAN

© 0 N OO N e W R =

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Because implied indemnity is only available once a party is found liable, MDB is
essentially demanding that VERSA reimburse MDB for the damages it allegedly caused
the Plaintiffs due to MDB’s own negligence in operating and managing its business.
VERSA has no control over the way MDB operates and manages its business, further
illustrating that Plaintiff's allegations against MDB are completely independent from
VERSA.

MDB is actively negligent and so has no right to seek indemnity from other
tortfeasors. As a consequence, MDB's claim for implied indemnity fails as a matter of
law.

2. There Was No Pre-Existing Relationship Between MDB and VERSA

In addition to MDB’s active negligence, indemnity is not available as a matter of
law because there is no pre-existing relationship between MDB and VERSA.

In Nevada, implied indemnity is unavailable when joint or concurrent tortfeasors

have no legal relation to one another. Reid v. Royal Ins. Co., 80 Nev. 137, 141 (1964).

Therefore, even if a Defendant has not committed an independent wrong, in order for him
to seek indemnification from another tortfeasor, there must be a pre-existing legal
relationship between them or “some duty on the part of the primary tortfeasor to protect
the secondary tortfeasor.” Pack, 277 P.3d at 1249. To allow recovery absent a “special
relationship” is a cause of action for contribution, and would render a cause of action for
implied indemnity superfluous. Rinasby Truck Lines, inc. v. Bradfield, 183 Colo. 151,
155, 563 P.2d 939 (1977).

MDB has failed to demonstrate any special relationship with VERSA. See, MDB'’s

Cross-Claim (August 15, 2016). MDB has failed to demonstrate that VERSA has any pre-
existing legal relationship or duty to protect MDB for MDB’s failure to hire, train, supervise
and evaluate its drivers or its failure to equip, maintain, drive and operate its vehicles. Id.
MDB has failed to demonstrate that VERSA had any pre-existing legal relationship or
duty over the exclusive right to control MDB's driver and it's truck. Id. Finally, MDB has

failed to demonstrate that VERSA had any pre-existing legal relationship or duty to

4835-6350-0344.1 8 AA000159
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protect MDB for its failure to comply with all the laws and Nevada statues. Id.

Since, MDB failed to allege (and cannot allege) it had a pre-existing legal
relationship with VERSA, i.e., employer-employee; principal-agent, etc., MDB has na right
to indemnity as a matter of law.

Due to the allegations in Plaintiff's Complaint that MDB was actively negligent and
the lack of pre-existing relationship between MDB and VERSA, MDB is prohibited from
seeking indemnity from VERSA as a matter of law. Thus, VERSA respectfully asks that
the Court dismiss the cause of action against VERSA for implied indemnity.

B. The Court Should Dismiss the Implied Indemnity Cause of Action with
Prejudice Because Allowing MDB to Amend Would be Futile

VERSA asks that the Court dismiss the cause of action for implied indemnity with
prejudice. A District Court may dismiss a Complaint with prejudice if it suffers a fatal flaw

that cannot be saved by any amendment. See, Bemis v. Bemis, 114 Nev. 1021, 1024

(1998) (a claim may be dismissed if “the plaintiff is not entitled to relief under any set of
facts which could be proved in suppart of the claim”) (quotations, citations omitted). A
Court’s decision to dismiss a claim without leave to amend will not be overturned absent
abuse of discretion. See, Cohen v. Mirage Resorts, Inc., 119 Nev. 1, 23, 62 P.3d 720,
734-35 (2003); Nelson v. Sierra Constr. Corp., 77 Nev. 334, 364 P.2d 402 (1961). Where

there are no set of facts which could be proved in suppaort of the claim, dismissal with
prejudice should be granted. See, Fischer v. Executive Fund Life Ins. Co., 88 Nev. 704,
504 P.2d 700 (1972).

MDB cannot allege any set of facts justifying amendment of its implied indemnity

cause of action in the Cross-Claim, because under the present facts MDB has no ability
to amend the operative complaint to remove Plaintiff's negligence/allegations.
Additionally, there exists no special relationship or pre-existing legal duty between MDB
and VERSA. Therefore, any amendment to the Cross-Claim would be futile.
Accordingly, VERSA respectfully requests that the Court dismiss the implied indemnity

cause of action against it, with prejudice.

4835-6350-0344.1 9 AA000160
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CONCLUSION
Based upon the foregoing, VERSA respectfully requests an Order from this Court,

dismissing MDB'’s implied indemnity claim against it, with prejudice.

AFFIRMATION

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document
filed in this court does not contain the social security number of any person.
DATED this of ®day of September, 2016
Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

("—\

\\\

By ™

JO

Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 009502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Attorneys for Defendant/Cross-
Defendant/Cross-Claimant

VERSA PRODUCTS COMPANY, INC.
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CERTIFICATE OF SERVICE
| hereby cenrtify that on this‘}ﬂf@\mw, a true and carrect copy
of CROSS-DEFENDANT VERSA PRODUCTS COMPANY, INC.’S MOTION TO
DISMISS CROSS-CLAIMANT MDB TRUCKING, LLC’S THIRD CAUSE OF ACTION
FOR IMPLIED INDEMNITY PURSUANT TO NRCP12(B)(5) was served by U.S. Mail

addressed as follows:

James F. Sloan, Esq. Katherine F. Parks, Esq.

JAMES F. SLOAN, LTD. Brian M. Brown, Esq.

977 W. Williams Ave. Thierry V. Barkley, Esq.

Fallon, NV 89406 THORNDAL, ARMSTRONG, DELK
Attormey for Plaintiff BALKENBUSH & EISINGER
JAMES BIBLE 6590 S. McCarmran, Ste. B

Reno, NV 89509
P: 775-786-2882
Attorneys for Defendant/Cross-Defendant
MDB TRUCKING, LLC
Matthew C. Addison, Esq.
McDONALD CARANO WILSON LLP
100 W. Liberty St., 10th Floor
Reno, NV 83501
Attorney for Defendant
RMC LAMAR HOLDINGS, INC.

AN

An Employee f
LEWIS BRISBOIS BISGAARD & SMITH LLP

4835-6350-0344 1 12 AA000163
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IN THE TENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR '1'HE COUNTY OF CHURCHILIL,
JAMES BIBLE,
Plaimtiff,
Vs. COMPLAINT

MDB TRUCKING, LLC, a Nevada

Limited Liability Company; RMS

LAMAR HOLDINGS, INC., 2

Colorado Corporation; VERSA

PRODUCTS COMPANY, INC,, a
New Jersey Corporation; DANIEL
ANTHONY KOSKT; ABC
Corporations; Black and White
Companies; XY7 Partnerships; and
DOES I through X, inclusive,

Defendants.
/

Plaintiff, JAMES BIBLE, by and through his Attarney, JAMES F. SLOAN, ESQ., hereby

alleges as follows:
GENERAL ALTEGAT

1. At alltimes mentioned herein, Plaintiff, JAMES BIBLE, was aresident of Fernley,
Lyon County, Nevada.

2 Defendant, MDB TRUCKING, LLC., was, at all Gmes mentioned herein, a
domestic limited liability company doing business in the State of Nevada.

3. Defendant, RMS LAMAR HOLDINGS, INC.., was, at all times meationed herein,
a Colorado Corporation. Said Defendant was engaged in the business of designing and
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manufacturing trailers utilized to haui rock, dirt or gravel materizl. Said trailers were utilized in
commerce in the State of Nevada. Said Defend ant, under such circumstances, was doing business
in the State of Nevada.

4.  Defendant, VERSA PRODUCTS COMPANY, INC., was, at all times mentioned
herein, a New Jersey Corporation. Said Defendant was engaged in the business of designing and
manufacturing air valves for the bottor gates of dump trailers, Said valves were utilized in
commerce in the State of Nevada. Said Defendant, under such circumstances, was doing business
in the State of Nevada.

5. Defendant, DANIEL ANTHONY KOSKI, was, at all imes mentioned herein, an
employee or.agent of Defendant, MDB TRUCKING, LI.C. Said Defendant was acting in the
course of employment and agency of Defendaut, MDB TRUCKING, LLC.

6. ABC Corporations, Black and White Companies, XYZ Partnerships, and DOES
I throngh X, are fictitious names of Defendants whose true identitics are unknown at the time of
filing of this Complaint. Said Defendants may have joint and several liability for damages
sustained by Plaintiff Plaintiff, upon learning the true names and identities of said Defendants,
will move to amend this Complaint to include the true names and identities of said Defendants.

7. Defendants, at all times mentioned herein, cither jointly or severally, were
principals, agents, employees, or a person of another identity acting within the scope and
authority of said capacity. Said Defendants were either jointly or severally responsible for the

event and damages herein afier alleged.
TIRST CAUSE

8.  Plaintiff re-alleses paragraphs 1 throngh 7 of this Comiplaint as if set forth herein
in verbatim.
9. On or about July 7, 2014, Plaintiff, JAMES BIBLE, was driving his 2004 Chevrolet
Vehicle westbound on 180 in Washoe County, Nevada, near Mile Marker 39.
10.  OunoraboutJuly 7, 2014, Defendant, DANTEL ANTHONY KOSK], was operating
-2
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a truck transporting & load of gravel in 8 Ranco semi-trailer manufactured by Defendant, RMC
LAMAR HOLDINGS, INC., and registered to Defendant, MDB TRUCKING, LLC., with
knowledge, permission, and consent and while in the course and scope of his cmployment with
MDB TRUCKING, LLC., westbound on 180 in Washoe County, Nevada, near Mile Marker 39.

11.  On or about July 7, 2014, the load of gravel that was being transported by
Defendant, DANIEL ANTHONY KOSK], in the Ranco semi-trailer, spilled onto the westbounud
lanes of travel of T80.

12.  Plaintiff, JAMES BIBLE, was traveling behind the truck and semi-trailer operated
by Defendant, DANTEL ANTHONY KOSK], at a speed within the speed limit when the gravel
spilled from the Ranco semi-trailer, resulting in a multiple vehicle accident.

13.  Plaintiff, JAMES BIBLE, came upon the scene of the accident and proceeded to
bring his vehicle to a stop.

14.  Onp or about July 7, 2016, ancther vehicle that was also traveling westbound on 180
approached the accident. The driver was unable to bring their vehicle to a stop and consequently
collided into the rear of Plaintiff’s vehicle, | |

15.  Defendant, MDB TRUCKING, LLC., had a duty to hire, train, supervise, and
evaluate their drivers and to properly equip, maintain, drive and opcrate their vehicles in a
careful, safe and prudent manner so as to avoid harm to others, including Plaintiff, JAMES
BIBLE.

16.  Defendant, DMB TRUCKING, LLC., breached their duty of eare by failing to hire,
train, supervise and evaluate their drivers and properly equip, maintain, drive and operate their
vehicles, among other acts of negligence, in a carefill, safe and prudent manner.

17.  Anybreach of duty and negligence on the part of Defendant, DANIEL ANTHONY
KOSKI, in operating the Ranco semi-trailer as described in this Complaint is imputed to
Defendant, MDB TRUCKING, LLC.

18.  Plaintiff, JAMESBIBLE, as a direct and proximate result of the acts of Ijefendanfs, :

-3-
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MDB TRUCKING, LLC., and DANIEL ANTHONY KOSKI, sustained persopal injuries,
resulting in pain and suffering, temporary and permanent disability, all to his general damages
in a sum in excess of TEN THOUSAND DOLLARS ($10,000.00).

19.  Plaintiff, JAMES BIBLE, as a direct and proximate result ofthe acts of Defendants,
MDB TRUCKING, LLC., and DANIEL ANTHONY KOSKI, has incurred hospital, doctor,
ambulance and medical bills, and will incur further medical bills in the futire, in an amount
presently unknown., Plaintiff prays leave to amend this Complaint to include such sums when the
same become known.

20.  Plaintiff, JAMES BIBLE, as a direct and proximate cause ofthe acts of Defendants,
MDB TRUCKING, LLC., and DANIEL ANTHONY KOSK], sustained property damage and
loss of use of his vehicle in the approximate amount of FIVE THOUSAND DOLLARS
($5,000.00). Plaintiff will move to amend this Complaint when the exact amount is known.

SECOND CAUSE OF ACTION - Negligence Per Se

2.  Plaintiffre-alleges paragraphs 1 through 20 of this Complaint as if set forth hercin
in verbatim.

22.  Atthetime and place of the injuries and damages complained ofherein by Plaintiff,
the law of the State of Nevada provided under N.R.S. 484D.850 as follows: “No vehicle shall be

driven or moved on any highway unless such vehicle is so constructed or loaded as to prevent any
of its load from dropping, sifting, leaking ar otherwisc escaping therefrom. ..[and that] no person
shall operate on any highway any vebicle with any load unless the load and any covering thereon
is securely fastened so as to prevent the covering or load from becoming loose, detached or in any
manner a hazard to other users of the highway.”

23.  Plaintiff alleges upon information and belief that at the time and place of the
injuries and damages complained of herein, Defendant, MDB TRUCKING, LLC, and
Defendant, DANIEL. ANTHONY KOSK1, did not comply with the aforesaid laws and were in

violation of those laws.
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24.  During all times relevant to this Complaint, Plaintiff, JAMES BIBLE, was a
member of'the class of persons which the aforesaid statutes, laws and ordinances were designed
to protect against the risk of harm which was; iu fact, incurred by Dlaintiff as a result of
Defendants’ violations of law and negligence.

THIRD CAUSE OF ACTION - Strict Products Liabili to
RMC LAMAR HOLDINGS, INC.

25.  Plaintiffre-alleges paragraphs 1 through 24 of this Complaint as if set forth herein
in verbatim.

26. Defendant, RMC LAMAR HOI.DINGS, INC., was engaged in the business of
designing, manufacturing, and distributing into the stream of commerce a Ranco semi-trailer
(VIN 1R9BP45082L008431).

27. Defendant, RMC LAMAR HOLDINGS, INC., designed, manufactured and sold
said Ranco semi-trailer (VIN IR9BP45082L008431).

28.  Defendant, RMC LAMAR HOLDINGS, INC., at all times mentioned herein, knew
and intended the Ranco semj-trailer (VIN IR9BP450821.00843 1) to be used in the transportation
of gravel material on public roads and highways.

29.  As adirect result of the Defendant, RMC LAMAR HOLDINGS, INC.’s, conduct
in designing, manufacturing, distributing and placing into the stream of commerce the Ranco
trailer identified above, Plaintiff, JAMES BIBLE, suffered personal injuries all to his general
damages in the sum in excess of TEN THOUSAND DOT.TARS ($10,000.00).

30.  As a further direct and proximate resulf of the acts of Defendant, RMC LAMAR
HOLDINGS, INC., as aforesaid, Plaintiff, JAMES BIBLE, has incurred hospital, ambulance,
doctor and medical hills, and will incur further medical bill. in the future, in an amount presently
unknown. Plaintiff prays leave to amend this Complaint to include such sums when the same
become known.

31.  As a direct and proximate result of the acts of Defendant, RMC LAMAR

-5-
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HOLDINGS, INC., Plaintiff, JAMES BIBLE, suffered property damage and loss of the use of
his vehicle in the approximate amount of FIVE THOUSAND DOLLARS ($5,000.00). Plaintiff
will move to amend this Complaint when the exact amount is known.
FOURTH CAUSE OF ACTION - Strict Products Liability as to
VERSA PRODUCTS CO_ 1" ANY, IN

32.  Plaintiffre-alleges paragraphs 1 through 31 of this Complaint as if set forth herein
in verbatim.

33.  Defendant, VERSA PRODUCTS COMPANY, INC., was engaged in the business
of designing, manufacturing, marketing, distributing, installing, or otherwise placing into the
stream of commerce a solenoid control as a component tc the Ranco semi-trailer as identified
above. .

34. As part of their respective businesses, Defendant, VERSA PRODUCTS
COMPANY, INC., designed, manufactured, distributed and sold said solenoid control.

35.  Defendant, VERSA PRODUCTS COMPANY, INC., at all times wentioned herein,
knew and intended the solencid control to be used by the general public as a component to the
Ranco semi-trailer.

36.  Asadirectresult ofthe conduct of Defendant, VERSA PRODUCTS COMPANY,
INC., m designing, manufacturing, distributing, and placing into the stream of commerce
solenoid control as identified above, Plaintiff, JAMES BIBLE, suffered personal injuries all to |
his general damages in the sum in excess of TEN THOUSAND DOLLARS ($10,000.00).

37. As a further direct and proximate result of the acts of Defendant, VERSA
PRODUCTS COMPANY, INC,, as aforesaid, Plaintiff, JAMES BIBLE, has incurred hospital,
ambulance, doctor and medical bills, and will incur further medical bills in the future, in an
amount presently unknown. Plaintiff prays leave to amend thi. Complaint to include such sums
whien the same become known.

38 As a direct and proximate result of the acts of Defendant, VERSA PRODUCTS

-5-

AA000170




JumesK, Sioan, Heq. « Alloiney at Law
James F. Sloan, Lid. « A Professional Corporation

977 West Williams Avenue, Fallon, Nevada 39406
(775) 423-3006 « Facsimile (775) 423-1066

(93]

L% S S

10
11

13
14
15
16
17
i8
19
20
21
22
23
24
25
26

COMPANY, INC., Plaintiff, JAMES BIBLE, suffered property damage and loss of the use of
his vehicle in the approximate amount of FIVE THOUSAND DOLLARS (85,000.00). Plaintiff
will move (0 amend this Complaint when the exact amount is known.
PRAYER FOR RELIEF

WHEREFORE, Plaintiff, JAMES BIBLE, pray judgment against the Defendants, jointly
and scverally, as follows:

1. For leave to amend the Complaint upon discovery of the true names and identities
of fictitious Defendants pamed in paragraph 6, above;

2. Special damages for medical and incidental expensés in ap amount to be proved
at trial;

3. General damages to Plaintiff for pain and suffering and temporary and permanent
disability in & sum in excess of TEN THOUSAND DOLLARS ($10,000.00);

4.  Property damage and loss of use of vehicle in the approximate amount of FIVE
THOUSAND DOLLARS ($5,000.00) or in an amount proved at trial;

5. Reasonable attorney fees and costs, as provided by Chapter 18 of NRS; and

6. For such other and further relief, at law or in equity, as this Court may deem
cquitablc and just.

AFFIRMATION PURSUANT TO N.R.S. 239B.030
The undersigned does hereby affirm the preceding document does not contain the social

security number of any person.

Z7
DATED this é‘ day of , 2016,

<

- . SLOAN, ESQ.
Nevada State Bar No. 000410
977 West Williams Avenue
Faﬂo}% Nevada 89406

Tel. No. (775)423-3006
Attorney for Plaintiff
7.
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CASE NO. 16-10DC-0824
DEPT. NO. 1
[The undersigned hereby affirms this dacument

does nat contain a socinl security number]

IN THE TENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF CHURCHILL

JAMES BIBLE,

Plaintiff,
VS.

MDB TRUCKING, LLC; a Nevada Limited
Liability Company; RMS [sic] LAMAR
HOLDINGS, INC.; & Colorado Corporation;
VERSA PRODUCTS COMPANY, INC.; a
New Jersey Corporation; DANIEL
ANTHONY KOSKI, et. al.,

Defendants,

MDB TRUCKING, LLC, a Nevada limited
liability company,

Cross-Claimant,
V8,
RMC LAMAR HOLDINGS, INC., a
Coforado corporatian; YERSA BRODUCTS
INC.,, a New Jersey Corporation; and DOES
1-10, and BLACK AND WHITE
COMPANIES 1-10,

Cross-Defendants.

MDB TRUCKING, LLC’S CROSS-
CLAIM AGAINST RMC

LAMAR HOLDINGS, INC. (fka RANCH
MANUFACTURING COMPANY)

API;ID VERSA PRODUCTS COMPANY,
INC,

Defendent and Cross-Claimant, MDB Trucking, LLC, by and through its counsel of

record Thorndal Armstrong Delk Balkenbush & Eisinger hereby brings its cross-claim against
Cross-Defendants RMC Lamar Holdings, Inc. {fka Ranch Manufacturing Company) and Versa

Products Company, Inc.
11!
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FIRST CLAIM FOR RELIEF
{Geaeral Allegations)

1 That Defendant/Cross-Claimant MDB Trucking, LLC was at all relevant times a
Nevada limited liability company authorized to conduct business within the state of Nevada.

2. That Cross-Defendants DOES 1-10 and BLACK AND WHITE COMPANIES |-
10 are sued herein under fictitious names and capacities of said Defendants are not known by
Cross-Claimant, who ask leave of this court to amend this Cross-Claim 1o set forth same as they
become known or ascertained.

3 Cross-Defendent RMC Lamar Holdings, Inc. (fka Ranch Manufacturing
Company) was at all relevant times hereto a Colorado corporation engaged in the business of
designing and manufacturing troilers and semi-trailers and placed same into the stream of
commerce and was doing business in the State of Nevada.

4. Cross-Defendant Versa Products Company, Inc. was at all relevant times hereto a
New Jersey Corporation engaged in the business of designing and manufacturing pneumalic air
solenoid vatves specifically for bottorn dump trailers and gate activated controls and placed into
the stream of commerce and was doing business in the State of Nevada.

5. A Complaint was filed on July 7, 2016 in the Tenth Judicial District Court, Case
No. 16-10DC-0824, Department 1 in which the Plaintiff James Bible prayed for damages against
Defendant MDB Trucking, LLC alleging negligence with regard to an accident which occurred
on July 7, 2014 where a Ranco trailer owned by MDB Trucking, LLC spilled a load of gravel
causing an accident and injury which are claims presented by Plaintiffs.

6. That upon information and beiief, the Ranco trailer was activated inadvertently
causing the gates of the semi-trailer to release the subject load of gravel on the highway and was
defective in part or in whole as designed by Defendant RMC Lamar Holdings, Inc. (fka Ranch
Manufacturing Company) (also known by the trade name and trademark Ranco).

7. Cross-Defendant RMC Lamar Holdings, Inc, manufactured the subject Ranco
trailer in 2002 under the vehicle brand Ranco with vehicle identification number

IR9BP450821.008431 Idahe Plate #TE3528.
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8. Cross-Claimant MDB Trucking, LLC was the last purchaser and end user of the
subject Ranco trailer in 2012.

9, Or or about 2002, the Ranco trailer that left Cross-Defendant’s control as
designed, assembled and manufactured by the Cross-Defendant was unreasonably dangerous and
defective in one or more of the following respects:

a The semi-trailer was designed, assembled, and manufactured and/or
configured in such a manner that the Versa solenoid valve would activate inadvertently allowing
the gates to open and release the load carried by the trailer; and,

b. That the Ranco trailer was designed, assembled, manufactured, and/or
configured in such a manner that the Versa Valve was not equipped with a safety lock to prevent
inadvertent activation allowing the gates to open.

c. That Versa Valve manufactured an alterate safer design available in 2002
including a manual lock system which was available to Ranco.

10.  Onorabout July 7, 2014, that Versa Valve solenoid control as a component to the
Ranco trailer was unreascnably dangerous and defective in one or more of the following respects:

a. The Versa Valve solenoid valve would activate inadvertently allowing the
gates to open and release the load carried by the trailer; and,

b. Versa Products Company, Inc. had a safer design available in the stream of
commerce on or before 2002 which employed a manual lock safety design that should have been
provided to its end use customers in lieu of the Versa Valve installed both at the time of the
manufacturer in 2002 and directly sold to MDB as s standard maintenance replacement in 2013.

11, That to the extent Plainufl was injured as a proximate result of the unreasonably
dangerous conditions and defects at the time of manufacturing or negligent design, such is a direct
and proximate result of the negligence of the Cross-Defendants; and, any negligence that exists as
alleged by Plaintiff is expressly denied. Cross-Defendants were actively negligent and Cross-
Claimant was passively negligent but also an innocent defendant with no culpable fault at all,

i)
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12, That Cross-Defendants breached a duty of care owed to the Cross-Claimant and
Cross-Defendants are required to indemnify and hold Cross-Claimant harmless with respect to all
the allegations and liabilities set forth in the Complaint filed in this matter.

13, Cross-Claimant has placed Cross-Defendant RMC Lamar Holdings, Inc. on notice
of the ciaims pending in this matter prior to initiation of litigation.

14.  That Cross-Claimant has been required to expend cests and atlorneys’ fees in
defending the negligence claims in the Complaint on file herein and for prosecuting the instant
Cross-Complaint.

FIR! N
(Implied Indemaification as to RMC LAMAR)

15.  Cross-Claimant repeats and realleges each and every allegation contained in
paragraphs - 14 above as if more fully set forth herein.

16.  Cross-Claimant is therefore entitled to complete indemmnity against RMC Lamar
Holdings, Inc. with respect 10 al allegations or liabilities sel forth in the Complaint on file in this
matier.

17.  That Cross-Claimant is therefore entitled to total costs and fees expended in the
defense of the claims of negligence in this matter as well as prosecution of this Cross-Complaint.

SECOND CLAIM FOR RELIEF
{Contribution s t« RMC LAMAR)

18.  Cross-Claimant repeats and reallepes each and every allegation contained in
paragraphs 1-17 above as if more fully set forth herein.

19.  Cross-Claimant is entitled to contribution from Cross-Defendant RMC Lamar with
respect to any settlement, judgment, awards, or any other type of resolution of the claims breught
forward by the Plaintiffs in their First Amended Complaint on file herein.

20.  Cross-Claimant is therefore entitled to all costs and fees expended in the defense of
claims of negligence in this matter as well as prosecution of the Cross-Complaint.

1
/1!
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THIRD CLAIM FOR RELIEF
{Implied Indemnpification as to VERSA)

21, Cross-Claimant repeats and realleges each and every allegation contained in
paragraphs 1- 20 above as if more fully set forth herein.

22, Cross-Claimant is entitled to complete indemnity against Versa Products
Company, Inc. with respect to all allegations or liabilities set forth in the First Amended
Complaint.

23.  That Cross-Claimant is therefore entitled to all costs and fees expended in the
defense of claims of negligence in this matter as well as prosecution of the Cross-Complaint.

FOURTH CLAIM FOR RELIEF
{Cantribution as to VERSA)

24, Cross-Claimant repeats and realleges each and every allegation contained in
paragraphs 1-23 abave as if more fully set forth herein.

25, Cross-Claimant is entitled to contribution from Cross-Defendant Versa Products,
Company, Inc. with respect to any settlement, judgment, awards, or any other type of resolution of
the claims brought forward by the Plaintiffs in their First Amended Complaint on file herein.

26.  Cross-Claimant is entitled to all costs and fees expended in the defense of the
claims for negligence in this matter as well as prosecution of the Cross-Complaint.

WHEREFORE, Cross-Claimant demands judgment agzinst Cross-Defendants as follows:

1. For implied indemnification with respect to all negligence claims brought against

Cross-Claimant in this maiter;

P

For contributian with respect to all negligence claims brought against Cross-

Claimant in this matter;

3. For attorneys’ fees and costs expended in this matter; and
/1
/11
/11
11
-5.
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4. For such other and further relief as this Court deems just and proper in the
premises.
DATED this el day of August, 2016,
THORNDAL ARMSTRONG
DELK BALKEN SH & EISINGER

By

gtherme F. P, Esq., State Bar No. 6227
Brian M. Brown, Esq., State Bar No. 5233
Thierry V. Barkley, Esq., State Bar No. 724
6590 8. McCarran Blvd., Suite B
Reno, Nevada 89509
Attorneys for Defendant/Cross-Claimant
MDB TRUCKING, LLC
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1 CERTIFICATE QF SERVICE
2 Pursuant to NRCP 5(b), [ certify that { am an employee of Thorndal Armstrong Delk
3 | Balkeabush & Eisinger, and that on this date [ caused the foregoing MDB TRUCKING, LL.C'S
4 | CROSS-CLAIM AGAINST RMC LAMAR HOLDINGS, INC. (fka RANCH
5 | MANUFACTURING COMPANY) AND VERSA PRODUCTS COMPANY, INC. to be
6 | served or all parties to this action by:
7 | £ placing an original or true copy thercof in 2 sealed, postage prepaid, envelope in the
8 United States mail at Reno, Nevada.
9 hand delivery
10 electronic means (fax, electronic mail, etc.)
11 Federal Express/UPS or other overnight delivery fully zddressed as follows:
12
13 James F. Sloan, Esq.
977 West Williams Avenuc
14 Fallon, Nevada 89506
s Attorneys for Plainfiff
16 Matthew C. Addison, Esq.
Jessica L. Woelfel, Esqg.
17 McDonald Carano Wilson LLP
100 W. Liberty Street, Tenth Floor
18 Reno, NV §9501
9 Defendant RMC Lamar Holdings
20 Josh Cole Aicklen
David B. Avakian
21 Lewis Brisbois Bisgaard & Smith, LLP
6385 S, Rainbow Bivd., Suite 600
22 Las Vegas, NV 89118
- Defendant Versa Products Co,, Inc,
24 DATED this /% day of August, 2016.
8 // "
26 An employee of Thomndal Armstrong
[Sorbvnmenide Detk Balkenbush & Eisinger
& Emvepn 27
139 S Molunn Suud
K, Movads Sedor
£775) 1861080 28 i
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FILED
Electronically
CV16-01914
2016-09-26 01:12:51 PM
Jacqueline Bryant
2645 Clerk of the Court

Katherine F. Parks, Esq., State Bar No. 6227 Transaction # 5725521 . thritt
Brian M. Brown, Esq., State Bar No, 5233

Thierry V. Barkley, Esq., State Bar No. 724

Thorndal Armstrong Delk Balkenbush & Eisinger

6590 S. McCarran Blvd., Suite B

Reno, Nevada 89509

(775) 786-2882

Attorneys for Defendant/Cross-Claimant

MDB TRUCKING, LLC

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

JAMES BIBLE, Case No. CV 16-01914
Plaintiff, Dept. No.: 1

VS.

MDB TRUCKING, LLC; a Nevada Limited
Libaility Company, RMS[sic] LAMAR
HOLDINGS, INC.; a Colorado Corporation;
VERSA PRODUCTS COMPANY, INC,; a
New Jersey Corporation; DANIEL
ANTHONY KOSKI, et al.,

Defendants.

AND RELATED CROSS-CLAIMS AND
THIRD PARTY COMPLAINTS.

OPPOSITION TO CROSS-DEFENDANT'’S [VERSA PRODUCTS
COMPANY, INC.| MOTTIONS TO DISMISS

COMES NOW, Defendant/Cross-Claimant, MDB Trucking, LLC, by and through their
undersigned counsel of record and hereby submits this Opposition to Cross-Defendant’s Motion
to Dismiss Third Claim for Relief on Implied Indemnification.

This opposition is based upon the pleadings and papers on file herein, the memorandum
of points and authorities, together with such other further evidence or testimony as may be proper

in the premises.
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MEMORANDUM OF POINTS AND AUTHORITIES
I
INTRODUCTION

To the present motion, Versa Products, Inc. seeks a dismissal of MDB Trucking’s Cross-
Claim for implied indemnification. Versa Product’s argument is flawed from inception because it
improperly relies upon the heightened burden for surviving a motion to dismiss stated by the
United States Supreme Court in Bell Atlantic Corp. v. Trombly, 127 S.Ct. 1955, 1965 (2007);
and Asheroft v. Igbal, 129 S.Ct. 1937, 1951 (2009). The Nevada Supreme Court has yet to
expressly adopt these particular precedents. Nevada continues to use the liberal standard that has
long been the law of Nevada which remains in effect.

Furthermore, Versa Products® arguments fail on two premises. First, that the Court must
rely upon Plaintiffs’ allegations that MDB was actively negligent and/or that MDB has failed to
plead a pre-existing legal relationship between MDB and Versa Products. These arguments are
flawed procedurally and substantively.

I1.

A, STANDARD FOR MOTION TO DISMISS.

The purpose of a motion to dismiss pursuant to NRCP 12(b)(5) is to test the formal
sufficiency of a claim for relief. See Simpson v. Mars, Inc., 113 Nev. 188, 929 P.2d 966 (1997).
All allegations of material fact in the complaint are taken as true and construed in the light most
favorable to the non-moving party. Hynds Plumbing & Heating Co. v. Clark County School Dist.,
94 Nev. 776, 777, 587 P.2d 1331, 1332 (1978). Although Nevada is a notice pleading
jurisdiction, a party must be given reasonable advance notice of an issue to be raised and an
opportunity to respond. Anastassatos v. Anaastassatos, 112 Nev. 317, 320, 913 P.2d 652, 653
(1996). Notice pleading requires plaintiffs to set forth the facts to support a legal theory but does
not require the legal theory relied upon to be correctly identified. Liston v. Las Vegas
Metropolitan Police Dist., 111 Nev. 1575, 1578, 908 P.2d 720, 723 (1995).

In Torres v. Nev. Direct Ins. Co., 131 Nev.Adv.Rptr. 54, 353 P.3d 1203 (2015), the

Nevada Supreme Court stated:
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“A decision to dismiss a complaint under NRCP 12(b)(5) is
rigorously reviewed on appeal with all the alleged facts in the
complaint presumed true and all inferences drawn in favor of the
complainant. Buzz Stew, LLC v. City of North Las Vegas, 124 Nev.
224,227-28, 181 P.2d 670, 672 (2008).”

Dismissing a complaint is appropriate:

“Only if it appears beyond a doubt that [the plaintiff] could prove
no set of facts, which, if true, would entitle [the plaintiff] to relief.”
Id. at 228,181 P.3d at 672.

In reviewing claims for indemnification, the accepted view of indemnification for
negligence is that the Court should look to the actual facts rather than just the conclusory
allegations made by a third-party (the Plaintiff) in determining whether the indemnitee was
negligent; and, therefore barred from receiving indemnification.

See, e.g., INA Ins. Co. of N. Amer. v. Valley Forge Ins. Co., 150 Ariz. 248, 722 P.2d 978,
980-81 (Ariz. Ct. of App. 1986); Pike Creek Chiropractic Center, P.A. v. Robinson, 637 A.2d
418, 421 (Del. 1994); Ins. Co. of N. Amer. v. King, 340 So. 2d 1175, 1176 (Fla. Dist. Ct. of App.
1976); Piedmont Equip. Co. v. Eberhard Mfg., Co., 99 Nev. 253, 665 P.2d 256, 259-60 (Nev.
1983); Pullman Standard, Inc. Abex Corp., 693 S.W. 2d 336 (Tenn. 1985) (analyzing this under
our motion to dismiss standard); Reliance Ins. Co. of lllinois v. Richfield Hospitality Servs., 92
F.Supp.2d 1329, 1337 (S.Dist. Ga. 2000).

MDB submits the claims stated by its Cross-Claim survives Plaintiffs’ motions to dismiss

under Nevada law.

B. THERE IS A SUFFICIENT PRE-EXISTING RELATIONSHIP BETWEEN MDB AND
VERSA PRODUCTS.

Non-contractual or implied indemnity is an equitable remedy that allows a Defendant to
seek recovery from other potential tortfeasors whose negligence primarily caused the injured
party’s harm. Doctors Company v. Vincent, 120 Nev. 644, 650, 98 P.3d 681, 686 (2004). “At the
heart of the doctrine is the premise that the person seeking to assert implied indemnity-the
indemnitee-has been required to pay damages caused by a third-party-the indemnitor.” Harves?
Capital v. WV DOE, 560 S.E.2d 509, 513 (W. Virginia 2002).

-3-
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Implied indemnification is an equitable remedy developed by courts to address the
unfairness which results when one defendant party, who has committed no independent wrong, is
held liable for the loss of a plaintiff caused by another party. Id. at 512.

Generally, the remedies available are only after a defendant has extinguished its own
liability through settlement or by paying a judgment. Doctors Company, 120 Nev. at 651, 98 P.2d
at 686. This court has stated that a “cause of action for indemnity...accrues when payment has
been made.” Aetna Cas. & Sur. v. Aztec Plumbing, 106 Nev. 474, 476, 796 P.2d 227, 229 (1990).
Thus, a claimant seeking equitable indemnity must plead and prove that (1) it has discharged a
legal obligation owed to a third party; (2) the party from whom it seeks liability also was liable to
the third party; and (3) as between the claimant and the parties from whom it seeks indemnity,
the obligations ought to be discharged by the latter. 41 Am.Jur.2d Indemnity, Sec. 20 (2005). The
latter has also required “some nexus or relationship between the indemnitee and indemnitor.” See
Piedmont Equipment Co. v. Eberhard Manuf,, 99 Nev. 523, 526, 665 P.2d at 259 (1983).

In Rodriguez v. Primadonna Co., LLC, 125 Nev. 578, 216 P.3d 793 (2009), the Supreme
Court affirmed a denial of summary judgment since implied indemnification could not be
asserted without determining liability of the third party to the injured party and the showing of a
nexus or special relationship between the indemnitee and the proposed indemnitor. Therefore, the
Court concluded that the District Court’s denial of Primadonna’s motion for summary judgment

was proper as to those factual matters. See also Terrell v. Cent. Wash. Asphalt, Inc. 2016 U.S.

" Dist. Lexis 30481 (D. Nev. 2016)(denying summary judgment since issues of fact remained

for the trier of fact on implied indemnification relying on Cent. Tel. Co. v. Fixtures Mfg. Corp.
103 Nev. 298 (1987)).

As to the question of a special relationship, MDB’s Cross-Claim alleges in paragraph 8 of
its first claim for relief that:

“Cross-claimant MDB Trucking, LLC was the last purchaser and
end user of the subject Ranco trailer.”

The Cross-Claim further alleges in par. 10

“On or before July 7, 2014, that Versa Valve solenoid control as a
component to the Ranco trailer was unreasonably dangerous and

-4 -
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defective in one or more of the following respects:...”

“b. Versa Products Company, Inc. had a safer design available in
the stream of commerce on or before 2002 which employed a
manual lock safety design that should have been provided to its
end use customers in lieu of the Versa Valve installed both at the
time of the manufacturer in 2002 and directly sold to MDB as a

standard maintenance replacement in 2013.” (Emphasis added).
MDB Trucking, LLC purchased the Versa Valve component directly from Versa Products

as part of a standard maintenance replacement in 2013. Nevada does not require that the legal
theory be correctly stated as long as adequate facts place the defendant on notice. See Abarra

v, State, 131 Nev. Adv. Rep. 3, 342 P.2d 994, 996 (2015) citing Liston, supra. with approval.
The direct sale of a defective product by Versa Products to MDB in 2013 is more than adequate
to support a breach of the implied warranty of merchantability - namely the special relationship
necessary for implied indemnification. See, e.g., Larsen v. Pacesetter Sys., Inc., 837 P.2d

1273, 1277 (Haw. 1992)(discussing the term “defectiveness’ as to both product liability and
implied warranty).

In Black & Decker v. Essex Group, 105 Nev. 344, 775 P.2d 698 (1989) the court
recognized that a pre-existing legal relationship between the parties could include a breach of the
implied warranty of merchantability by and between the party that purchased a defective unit
from the manufacturer who was liable for strict products liability theory to the plaintiff. See,
Ringsby Truck Lines, Inc. v. Bradfield 563 P.2d 939, 943 (Colo. 1977); and Jacobson v.
Dahiberg, 464 P.2d 298 (Colo. 1970) (manufacturer of gun owner owed duty to purchaser who
sought indemnification).

Thus, as MDB as the end user and purchaser in 2013 of the claimed defective component
from Versa Products Company, Inc., has a nexus or special legal relationship sufficient to
support a claim for implied equitable indemnification.

C. MDB 1S ALSO ENTITLED TO CLAIM EQUITABLE INDEMNIFICATION SHIFTING
THE BURDEN OF LOSS TO THE MANUFACTURER OF THE DEFECTIVE COMPONENT.

In Hydro Air Equip. v. Hyatt Corp., 852 P.2d 403 (9" Cir. Nev. 1988), the Ninth Circuit

Court of Appeals recognized that the doctrine of equitable indemnification could look beyond the

-5.
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special relationship. The Ninth Circuit stated:

“The principle of implied equitable indemnity is designed to
prohibit one from profiting by his own wrong at the expense of one
who is either free from fault or negligent to a lesser degree.
Santisteven v. Dow Chemical Co., 506 F.2d 1216, 1219 (9" Cir.
1974 (construing Nevada law). In evaluating a claim for implied
indemnity, courts must carefully examine both parties’ conduct on
a case-by-case basis, with the ultimate goal of doing what is fair or
just. Aetna Cas. & Sur. Co. v. Jeppesen & Co.,440 F.Supp. 394,
399 (D. Nev. 1977). While it is true that the obligation to
indemnify clearly arises in certain situations, for example, when a
master-servant relationship exists, implied equitable indemnity
may be entirely proper if it is simply fairer to shift the burden of
loss. Santisteven, 506 F.2d at 1219...”

This doctrine of equitable indemnification was further recognized in a decision by the
Supreme Court of lllinois in Suvada v. White Motor Co., 210 N.E. 2d 182 (Ill. 1965). There,
plaintiffs had apparently purchased a used reconditioned tractor trailer unit from a defendant
seller, The brake system was manufactured by the defendant manufacturer and installed by the
seller. The system failed and a collision ensued. Thereafter, the plaintiffs settled various personal
injury and property claims and sought recovery from the defendants.

In Ginnis v. Mapes,86 Nev. 408, 413, 470 P.2d 135 (1970), the Nevada Supreme Court
adopted the doctrine of strict liability. To that extent, the court relied heavily upon the discussion
by then Supreme Court of Illinois in Suvada v. White Motor Co., 210 N.E.2d 182 (1ll. 1965). The
Plaintiffs had purchased a used reconditioned tractor trailer unit from a Defendant seller. The
brake system was manufactured by the Defendant manufacturer and installed by the seller. The
system failed and a collision ensued. Thereafter, the Plaintiffs settled various personal injury and
property claims and sought recovery from these Defendants under equitable indemnification.

As the Supreme Court in Illinois further discussed as it adopted the provisions of Section
402A of the American Law Institute’s revised Restatement of the Law of Torts:

“The section provides: ‘(1) One who sells a product in a defective
condition unreasonably dangerous to the user or consumer or to his
property is subject to liability for physical harm thereby caused to
the ultimate user or consumer, or to his property, if (a) the seller is
engaged in the business of selling such a product, and (b) is

expected to reach the user or consumer in the condition in which it
is sold...””

-6-
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In Jones v. Aero-Chem. Corp., 680 F.Supp.338 (Dist. Mont. 1987}, the Court

distinguished theories based on negligence and implied indemnification when it came to products

liability or strict liability. As discussed, the Court stated:

“The latter equitable principal of active/passive negligence allows
a joint tortfeasor whose negligence was a remote, passive and
secondary cause of injury but was nevertheless exposed to liability
by the acts of the joint tortfeasor to maintain an action for
indemnification against that joint tortfeasor whose negligence was
the primary active and proximate cause of the injury...” (citations
omitted).

“Liability in products cases on the other hand is a liability based on
the placing of into commerce a product, which, if defective, is
likely to cause injury under normal use. Because the liability in
products cases are imposed regardless of whether the defect
resulted from the negligence of the manufacturer, it focuses solely
on the condition of the product...”

“The foregoing distinction in mind, one must ask what utility the
principle of active/passive negligence would have in the areas for
strict products liability. Fault-weighing process which the principle
of active/passive negligence is designed to accomplish must be
considered irrelevant in determining the propriety of granting a
right of indemnification in the strict product liability context...”
(citations omitted).

“Because liability for a defective product is imposed regardless of
whether the defect resuited from the negligence of the
manufacturer, negligence is the determining liability. Application
of the principle of active/passive negligence to the strict products
liability context is not only impossible, but serves to frustrate the
policy of shifting the full loss caused by a defective product to the
manufacturer of that product. As stated in Suvada v. White Motor
Co... 210 NE.2d 182 (1965}, aptly stated in discussing the propriety
of applying the principle of active/passive negligence in an
indemnification action predicated on strict products liability:
‘Indemnity here is not, however, premised on a theory of active and
passive negligence. (To require proof that [the indemnitor] was
actively negligent would be the antithesis of strict liability.)...210
NE. 2d at 189...”” (emphasis added).

II1. CONCLUSION

For all the foregoing reasons, MDB respectfully requests this Court deny the Cross-
Defendant’s motions to dismiss as to the third claim for relief for implied equitz;ble

indemnification.
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DATED this 26" day of September, 2016.

THORNDAL ARMSTRONG
DELK BALKENBUSH & EISINGER

By: _/s/ Thierry V. Barkley
Katherine F. Parks, Esq., State Bar No. 6227
Brian M. Brown, Esq., State Bar No. 5233
Thierry V. Barkley, Esq., State Bar No. 724
6590 S. McCarran Blvd., Suite B
Reno, Nevada 89509
Attorneys for Defendant/Cross-Claimant
MDB TRUCKING, LLC

AFFIRMATION
Pursuant to NRS 239B.030
The undersigned hereby affirms that the preceding document filed in above-entitled court
does not contain the social security number of any person.
DATED this 26" day of September, 2016.

THORNDAL ARMSTRONG
DELK BALKENBUSH & EISINGER

By:__/s/ Thierry V. Barkley
Katherine F. Parks, Esq., State Bar No. 6227
Brian M. Brown, Esq., State Bar No. 5233
Thierry V. Barkley, Esq., State Bar No. 724
6590 S. McCarran Blvd., Suite B
Reno, Nevada 89509
Attomneys for Defendant/Cross-Claimant
MDB TRUCKING, LLC
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that I am an employee of Thomdal Armstrong Delk

Balkenbush & Eisinger, and that on this date I caused the foregoing OPPOSITION TO
CROSS-DEFENDANT’S [VERSA PRODUCTS COMPANY, INC.] MOTION TO
DISMISS to be served on all parties to this action by:
—__ placing an original or true copy thereof in a sealed, postage prepaid, envelope in the
United States mail at Reno, Nevada.
v Second Judicial District Court Eflex ECF (Electronic Case Filing)
__ hand delivery
____ electronic means (fax, electronic mail, etc.)
____ Federal Express/UPS or other overnight delivery fully addressed as follows:

James F. Sloan, Esq.
977 West Williams Avenue
Fallon, Nevada 89506
Attorney for Plaintiff

Matthew C. Addison, Esq.
Jessica L. Woelfel, Esq.
MecDonald Carano Wilson LLP
100 W. Liberty Street, Tenth Floor
Reno, NV 89501
Defendant RMC Lamar Holdings

Josh Cole Aicklen, Esq.
David B. Avakian, Esq.

Lewis Brisbois Bisgaard & Smith, LLP
6385 S. Rainbow Blvd., Suite 600
Las Vegas, NV 89118
Defendant Versa Products Co., Inc.

Jacob D. Bundick, Esq.
Lisa J. Zastrow, Esq.
Greenberg Traurig, LLP
3773 Howard Hughes Parkway, Suite 400 North
Las Vegas, NV 89169
Attorneys for Third-Party Defendants
The Modern Group

DATED this 26" day of September, 2016.
/s/

An employee of Thorndal Armstrong
Delk Balkenbush & Eisinger
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JOSH COLE AICKLEN

Nevada Bar No. 007254
Josh.aicklen@/lewisbrisbois.com
DAVID B. AVAKIAN

Nevada Bar No. 009502
David.avakian@lewisbrisbois.com
PAIGE S. SHREVE

Nevada Bar No. 013773
Paige.shreve@lewisbrishois.com
LEWIS BRISBOIS BISGAARD & SMITH LLp
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
702.893.3383

FAX: 702.893.3789

Attorneys for Defendant/Cross-
Claimant/Cross-Defendant
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DISTRICT COURT
WASHOE COUNTY, NEVADA

JAMES BIBLE,
Plaintiff,
VS.

MDB TRUCKING, LLC, a Nevada Limited
Liability Company; RMC LAMAR
HOLDINGS, INC., a Colorado
Corporation; VERSA PRODUCTS
COMPANY, INC. a New Jersey
Corporation; DANIEL ANTHONY KOSKI;
ABC CORPORATIONS I-X; BLACK AND
WHITE COMPANIES; XYZ
PARTNERSHIPS; and DOES I-X,
inclusive,

Defendants.

Case No. Cv16-01914
Dept. 1

CROSS-DEFENDANT VERSA

PRODUCTS COMPANY, INC.'S REPLY

IN SUPPORT OF MOTION TO DISMISS

CROSS-CLAIMANT MDB TRUCKING,
LLC'S THIRD CAUSE OF ACTION FOR
IMPLIED INDEMNITY

PURSUANT TO NRCP 12(B)(5)

ORAL ARGUMENT REQUESTED

VERSA PRODUCTS COMPANY, INC.,
Cross-Claimant,
VS.
MDB TRUCKING, LLC; DANIEL
ANTHONY KOSKI; and DOES I-X,
inclusive,

Cross-Defendants.

MDB TRUCKING, LLC,

4848-6743-0713.1

AA000189




LEWIS
BRISBOIS
BISGAARD
&SMTHLLP

ATIORNEYS AT LAW

O 0 N & U Hh W N =

N N N N N N N NN e e e el owd el el ek ed e
0 N OO U R W N =S O W NN AW NN = O

Third-Party Plaintiff,
VS,

THE MODERN GROUP GP-SUB, INC., a
Texas corporation and general
partnership; DRAGON ESP, LTD. A Texas
limited partnership; and DOES 1-10 and
BLACK AND WHITE COMPANIES, 1-10,

Third-Party Defendants.

MDB TRUCKING, LLC, a Nevada limited
liability company,

Cross-Claimant,
VvS.

RMC LAMAR HOLDINGS, INC,, a
Colorado corporation; VERSA
PRODUCTS, INC. a New Jersey
corporation and DOES 1-10 and BLACK
AND WHITE COMPANIES, 1-10,

Cross-Defendants.

CROSS-DEFENDANT VERSA PRODUCTS COMPANY, INC.’S REPLY IN SUPPORT
OF MOTION TO DISMISS CROSS-CLAIMANT MDB TRUCKING, LLC’S THIRD CAUSE
OF ACTION FOR IMPLIED INDEMNITY
PURSUANT TO NRCP 12(B)(5)

COMES NOW, Cross-Defendant VERSA PRODUCTS COMPANY, INC., by and
through its attorneys of record, Josh Cole Aicklen, Esqg., David B. Avakian, Esg. and
Paige S. Shreve, Esqg. of LEWIS BRISBOIS BISGAARD & SMITH LLP, and hereby
submits this Reply in Support of VERSA’'s Motion to Dismiss Cross-Claimant MDB
Trucking, LLC’s Third Cause of Action for Implied Indemnity, with prejudice, pursuant to
NRCP 12(b)(5), in Case No. CV16-01914.

MEMORANDUM OF POINTS AND AUTHORITIES
I. INTRODUCTION
MDB TRUCKING, LLC (hereinafter referred to as “MDB”) alleges VERSA’s Motion

to Dismiss is flawed from inception because it improperly relies on the United States

4830-5934-9305.1 2 AA000190
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Supreme Court cases of Bell Atlantic Corp. v. Trombly, 127 S.Ct. 1955, 1965 (2007) and

Ashcroft v. Igbal, 129 S.Ct. 1937, 1951 (2009). However, VERSA does not cite to either

of those cases in its Motion and only cites Nevada case law regarding the standard of
review for a Motion to Dismiss.

Simply put, MDB’s Cross-Claim for implied indemnity fails to state a claim upon
which the Court can grant relief. The facts are simple. The operative Complaint alleges
claims against MDB for its own negligence and VERSA PRODUCTS COMPANY, INC,

(hereinafter referred to as “VERSA”) for strict liability only. There is no strict liability claim

against MDB.
MDB did not oppose VERSA’s contention that MDB was actively negligent in its

Opposition. However, MDB now argues that implied indemnity is available because
MBD’s purchase of a VERSA product created a special legal relationship. Even if there
was no special legal relationship, MDB argues that the burden of loss always shifts to the
manufacturer of an allegedly defective product, therefore entiting MDB to implied
indemnification. However, MDB’s arguments are incorrect and without merit. MDB cites
case law that is either: (1) from another jurisdiction; and/or (2) substantially
distinguishable in its facts. Not only does MDB cite case law that is not binding on this

Court, MDB cites case law that is no longer valid.

MDB agrees with VERSA that a pre-existing legal relationship is required for a
cause of action of implied indemnity, but MDB did not (and cannot) plead a pre-existing

legal relationship between MDB and VERSA. Further, MDB fails to cite any case law, in

any jurisdiction, to support its argument that MDB can seek implied indemnity from

VERSA based on MDB’s own neq{iqence1. This is because the law is very clear that a

party cannot seek indemnity for their own negligence. Thus, MDB's cause of action for

! The case law MDB cites in its Opposition involved a cause of action for strict products liability only which
is substantially different than a cause of action for negligence. There is no cause of action against MDB for

strict products liability. Thus, none of the case law cited in MDB’s Opposition is applicable to the current
issue at hand.

4848-6743-0713.1 3 AA000191
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implied indemnity is fatally defective, and should be dismissed with prejudice.

Il. LEGAL ARGUMENT

A. Legal Standard of Review

Nevada has long recognized that a Complaint must at least “set forth sufficient
facts to demonstrate the necessary elements of a claim for relief so that the defending
party has adequate notice of the nature and relief sought.” W. States Const., Inc. v.

Michoff, 108 Nev. 931, 936, 840 P.2d 1220, 1223 (1992). Pursuant to NRCP 12(b)(5), a

defendant is entitled to dismissal when the complaint fails to state claims upon which
relief can be granted. In considering the dismissal of a Complaint, this Court must
“determine whether or not the challenged pleading set for allegations sufficient to make

out the elements of a right to relief.” Bemis v. Estate of Bemis, 114 Nev. 1021, 1021, 967

P.2d 437, 439 (1998)(emphasis added) (citing Edgar v. Wagner, 101 Nev. 226, 227, 699
P.2d 110, 111 (1985)).

In making that determination, the Court is required to accept all factual allegations

as true, and to draw all inferences in favor of the non-moving party. Buzz Stew, LLC v.

City of North Las Vegas, 124 Nev. 224, 181 P.3d 670, 672 (2008). However, the Nevada

Supreme Court has instructed that a dismissal for failure to state a claim should be
affirmed “if it appears beyond a doubt that [Plaintiffs] could prove no set of facts, which, if

true, would entitle it to relief.” Id. (emphasis added).

As discussed below, MDB cannot plead any set of facts, even if true, that would
entitle MDB to relief since the underlying Complaint alleges negligence against MDB.
Thus, this Court should dismiss MBD’s claims for implied indemnity.

B. MDB Failed to State a Claim for Implied Indemnity

1. Indemnity is Not Available Because MDB Was Actively Negligent
MDB did not oppose VERSA's contention that MDB was actively negligent for the
subject accident. The Supreme Court has stated that indemnity "is generally available to
remedy the situation in which the defendant, who has committed no independent wrong,

is held liable for the loss of a plaintiff caused by another party.” Pack v. LaTourette, 277

4830-5934-9305.1 4 AA000192
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P.3d 1246, 1248-49 (Nev. 2012)(internal citations omitted). However, when “a party has

committed an “independent wrong,” and is thus actively negligent, that party has no right

to indemnity.” See, Rodriguez, 125 Nev. at 589, 216 P.3d at 801; see also Doctors

Company, 120 Nev. at 658, 98 P.3d at 690; see also, Pack, at 1248-49. When the

underlying litigation alleges a Defendant’'s own negligence, the defendant is deemed
actively negligent and unable to seek indemnity from another tortfeasor. Pack, 277 P.3d
at 1247.

As MDB failed to Oppose this point in its Opposition, the Court may take that as an

admission that VERSA's position is meritorious. See, DCR 12(3); Walls v. Brewster, 112
Nev. 175, 178, 912 P.2d 261, 263 (1996)(“Failure of the opposing party to serve and file
written opposition may be construed as an admission that the motion and/or joinder is
meritorious and a consent to granting the same.”). Since MBD is actively negligent, it
cannot maintain a cause of action for implied indemnity against VERSA.

MDB’s active negligence prohibits it from seeking implied indemnity from another.
As a consequence, MDB'’s claim for implied indemnity fails as a matter of law.

2. MDB Has Not and Cannot Plead a Pre-Existing Relationship
Between MDB and VERSA

In its Opposition, MDB conceded that “implied indemnity could not be asserted
without . . . the showing of a nexus or special relationship between the indemnitee and
proposed indemnitor.” See, MDB’s Opposition to VERSA'’s Motion to Dismiss, P.4:15-17.
However, MDB has not pled a nexus or pre-existing legal relationship between MDB and
VERSA. Since MDB failed to (and cannot) plead a special relationship in its Cross-Claim,
MDB has no right to implied indemnity as a matter of law.

MDB’s argument that an alleged breach of implied warranty of merchantability
somehow creates a special relationship necessary for implied indemnification for MDB'’s
own negligence is unsupported. The only case law MDB cites in an attempt to support
this notion is a case involving a cause of action for implied warranty of merchantability.

The case makes no mention of any special relationship or indemnification and is
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irrelevant to the issue at hand.

Further, MDB incorrectly argues it should be able to maintain an implied indemnity
cause of action against VERSA because MDB'’s purchase of the VERSA product created
a special legal relationship between them. Id. at 5:16-18. However, MDB did not

purchase the subject valve directly from VERSA. MDB cites Black & Decker v. Essex

Group, 105 Nev. 344, 775 P.2d 698 (1989) to support its position. However, Black &
Decker, is easily distinguishable from this case.

In Black & Decker, the operative complaint alleged a cause of action for strict

liability against Black & Decker and Essex Group, Inc. See, Black & Decker, 150 Nev. at

344. VERSA does not disagree that a pre-existing legal relationship could exist between

two manufacturers for strict products liability because strict liability extends to the

members in the chain of distribution of a defective product. Outboard Motor Corp. v.
Schupbach, 93, Nev. 158, 561, P.2d 450 (1997). Here, Plaintiffs are not suing MDB for

strict products liability; they are suing MDB for MDB’s own negligence. See, Plaintiffs’

Complaint, attached to VERSA's Motion to Dismiss as Exhibit 1. MDB has not (and
cannot) plead any legal relationship between MDB and VERSA that requires VERSA to

indemnify MDB for MDB’s own negligence. Thus, since no pre-existing legal relationship

exists, there can be no cause of action for implied indemnity.
3. VERSA Should Not Bear the Burden of MDB’s Negligence

MDB cites two non-binding cases it contends stand for the proposition that VERSA
should bear the burden of MDB’s own negligence. See, MDB’s Opposition to VERSA's
Motion to Dismiss, P. 5:7-26; P. 6:1-12. However, these cases do not support MDB’s
argument in its moving papers. An analysis of these two cases proves that they are not
applicable in the instant case.

First, MDB’s Opposition alleges that “the doctrine of equitable indemnification
could look beyond the special relationship,” citing Hydro-Air Equip., Inc. v. Hyatt Corp.,
852 F.2d 403 (9th Cir. 1988). See, MDB’s Opposition to VERSA’s Motion to Dismiss,

P. 5:13-15. However, that is a incorrect reading of the case and in direct conflict of the
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case MDB cited earlier in its Opposition that held “implied indemnity could not be
asserted without . . . the showing of a nexus or special relationship between the
indemnitee and proposed indemnitor.” See, MDB’s Opposition to VERSA’s Motion to
Dismiss, P. 4:7-9. Additionally, the Court in Hydro-Air Equip.. Inc. actually held the

opposite. The Court illustrated the importance of having a special relationship in order to

trigger implied indemnity. Hydro-Air Equip., Inc. at 406.
Further, the Court in Hydro-Air Equip., Inc. cited Munoz v. Davis, 141 Cal. App. 3d

420, 190 Cal. Rptr. 400 (1983) which involved a claim of attorney malpractice:

[Tlhe attorney sought indemnification from a third-party
negligent driver for causing the accident that led to his
representation of the plaintiff. The court properly denied
indemnification because no connection or nexus existed
between the attorney's misconduct and the negligent driver's
misconduct.

Like the Munoz case, there is no connection between MDB’s alleged negligent
conduct and VERSA's alleged wrongdoing. As such, MDB is not entitled to

indemnification from VERSA. Further, the facts in Hydro-Air _Equip., Inc. differ

significantly from the instant case.
First, MDB and VERSA are both parties to the underlying litigation, unlike the

parties in Hydro-Air. “Indemnity is not available in cases involving joint or concurrent

tortfeasors having no legal relationship to one another and each owing a duty of care to

the injured party.” Hydro-Air Equip., Inc. v. Hyatt Corp., 852 F.2d 403, 405 (Sth Cir. 1988).

Second, a legal relationship between Hydro-Air Equip., Inc. and Hyatt Corp differs
from the parties in the instant matter. The relationship between the indemnitor and
indemnitee was one of predecessor and successor-in-interest, because Hydro Air
purchased Hyatt Corp’s ventilation business. Id. at 405. The Court relied on Ray v. Alad,
19 Cal. 3d 22, 136 Cal. Rptr. 574, 560 P.2d 3 (1977), holding that implied indemnity could
apply only because Hydro-Air's successor-in-interest to Hyatt created a special
relationship between Hydro-Air and Hyatt in which Hyatt would be liable for the alieged

product defects caused by Hyatt. See, Hydro-Air Equip., Inc. at 406 (citing Ray v. Alad,

4830-5934-9305.1 7 AA000195
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19 Cal. 3d 22, 136 Cal. Rptr. 574, 560 P.2d 3 (1977)). Here, there is no successor-in-
interest relationship between MDB and VERSA. MDB did not acquire VERSA; VERSA
did not dissolve; and Plaintiff does have a remedy against VERSA if the Court determines
an allegedly defective VERSA product caused the Plaintiffs’ alleged injuries because
VERSA is a party in the underlying litigation.

Third, MDB cites to the non-binding case of Suvada v. White Motor Co., 210 N.E.

2d 182 (lll. 1965) to support it's incorrect argument that the burden of loss should shift to
VERSA. It is somewhat perplexing as to why Suvada is even referenced in MDB’s

Opposition. As MDB noted, Ginnes v. Mapes, 86 Nev. 408, 413 (1970) cites to Suvada

in regards to the doctrine of strict product liability. However, there is no allegation of strict
product liability in the underlying Complaint against MBD, only negligence and
respondeat superior against MDB and DANIEL KOSKI. Further, while the Nevada
Supreme Court cited to one narrow portion of a case, it in no way means the Court
adheres to everything held in the whole case.

Not only is Suvada not binding authority in Nevada, it is no longer even good law in

lllinois. The Supreme Court of lllinois overruled Suvada in Dixon v. Chicago & North

Western Transportation Co., 151 Ill. 2d 108, 123, 601 N.E.2d 704, 176 lll. Dec. 6 (1992).2

Ironically, the case that reaffirmed the overruling of Suvada is substantially similar to this
present matter.

In Dixon, Defendant Hauser (while working for defendant Chicago & North
Western Transportation Co. (“North Western”) was driving the Plaintiff, Dixon, in his Jeep
when the “Jeep went out of control on the highway exit ramp” and caused the plaintiff

severe injuries. Dixon v. Chi. & N. W. Transp. Co., 151 Iil. 2d 108, 112, 176 Iil. Dec. 6, 8,

601 N.E.2d 704, 706 (1992). Plaintiff sued Hauser and North Western for negligence and

the Jeep Defendants for strict products liability. 1d. Hauser and North Western filed a

2« | suvada holding can no longer be considered viable.” Id.
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counter-claim against Jeep for implied indemnity. Id. The Court overruled Suvada,
holding a party cannot make a claim for implied indemnity when liability is premised only
on it's own negligence:

Accordingly, for Hauser to be found liable to Dixon, a finding
of negligence on Hauser's part would have to be made.
Hauser's indemnity claim seeks indemnification from
American Motors Sales Corporation and Jeep Corporation
"for any and all amounts for which he may be held liable to
[Dixon].” Because Hauser's liability to Dixon could be
premised only on Hauser's negligence, Hauser is barred
under Frazer from seeking indemnification for that liability.

Id. at 121.
Like Dixon, MDB can only be liable to Plaintiffs’ if there is a finding of negligence

on MDB's part. Since MDB's liability to Plaintiffs’ is premised only on it's own negligence,

MDB cannot seek implied indemnity from VERSA. Thus, the Court should dismiss the
cause of action against VERSA for implied indemnity.

In closing, MDB's cites Jones v. Aero-Chem Corp., 680 F.Supp. 338, 340 (D. Mont.

1987)(another non-binding case)®. Like all the other case law cited in MDB’s Opposition,
Jones involves a strict products liability action in the underling complaint. There is no

such cause of action in this matter against MDB. Plaintiff does not allege a cause of

action for strict products liability against MDB; it only alleges negligence in regards to
MDB. As a result, MDB has no right to seek indemnity from VERSA.

In fact, the Jones decision actually supports the assertion that VERSA cannot be
held liable for the negligence of MDB. MDB'’s argument in the instant matter is very to the
Courts ruling in Montana which held that “misguided attempts to analyze the issue of
indemnity in actions” for strict liability with respect to issues of indemnity in negligence
actions. Id. at 341. The Jones Court held that:

[blecause negligence and strict products liability are distinct

torts, such an analysis is neither pragmatic nor logical.
Liability in a negligence action is based upon a person's

® The portion of the case law cited by MDB relies on Suvada, which as discussed above, is no longer good
law in its own state.
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conduct. Where the conduct of two or more individuals
causes an injury-producing wrong, those individuals are
considered joint tortfeasors and are held jointly and severally
liable.

Id. at 341-342.

There is no cause of action for strict products liability against MDB. As such,

MDB's attempts to rely on cases involving strict liability actions only are improper as they
are both separate and distinct torts, Unlike VERSA, MDB is unable to cite to any Nevada
case law (or any case law for that matter) to support its argument because no such case
law exists. Thus, the Court should dismiss the cause of action against VERSA for implied
indemnity.
lil. CONCLUSION
Based upon the foregoing, VERSA respectfully requests an Order from this Coun,

dismissing MDB'’s implied indemnity claim, with prejudice.

AFFIRMATION

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document
filed in this court does not contain the social security number of any person.
7L
DATED this Jday of September, 2016

Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

JOSH COLE AICKEEMN—"
Nevada Bar No. 007254
DAVID B. AVAKIAN

Nevada Bar No. 009502

PAIGE S. SHREVE
Nevada Bar No. 013773
6385 S. Rainbow Boulevard, Suite 600

Las Vegas, Nevada 89118
Attorneys for Defendants/Cross-Claimant
VERSA PRODUCTS COMPANY, INC.

By
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CERTIFICATE

OF SERVICE

| hereby certify that on th@fézy of

of CROSS-DEFENDANT VERSA PRODUCTS COMPANY, INC.'S REPLY IN SUPPORT
OF MOTION TO DISMISS CROSS-CLAIMANT MDB TRUCKING, LLC’'S THIRD CAUSE
OF ACTION FOR IMPLIED INDEMNITY PURSUANT TO NRCP 12(B)(5) was served

September, 2016, a true and correct copy

electronically with the Court addressed as follows:

James F. Sloan, Esq.
JAMES F. SLOAN LTD.
977 W. Williams Ave.
Fallon, NV 89406
Attorney for Plaintiff
JAMES BIBLE

Matthew C. Addison, Esq.

Jessica L. Woelfel, Esq.

McDONALD CARANO WILSON LLP
100 W. Liberty St., 10th Floor

Reno, NV 89501

Attorney for Defendant/Cross-Defendant
RMC LAMAR HOLDINGS, INC.

Katherine F. Parks, Esq.

Brian M. Brown, Esq.

Thierry V. Barkley, Esq.
THORNDAL, ARMSTRONG, DELK
BALKENBUSH & EISINGER
6590 S. McCarran, Ste. B

Reno, NV 89509

P. 775-786-2882

Attorneys for Defendants/Cross-
Claimant/Cross-Defendant
MDB TRUCKING, LLC

SHa b
An Employe of
LEWIS BRISBOIS BISGAARD & SMITH LLP
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NN ARA

FILED
Electronically
CV15-02349

2016-10-19 02:00:36

Jacqueline Bryant

f the Court

IN AND FOR THE COUNTY OF WASHOE

ERNEST BRUCE FITZSIMMONS, et al.,

Plaintiffs,

VS.

MDB TRUCKING, LLC; etal.,

% %k %

Defendants.
/
ANGELA MICHELLE WILT,
Plaintiff,
Vs.
MDB TRUCKING, LLC,, etal.,
Defendants.
/

ROSA ROBLES, et al.,
Plaintiffs,
Vs.
MDB TRUCKING, LLC,, et al.,

Defendants.

' Consolidated after motion practice was filed.

1.

Case No. CV15-02349

Dept. No. 10

Case No. CV15-02410
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Case No. CV16-01124
(consolidated into CV15-02349)!
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ORDER

Presently before the Court is CROSS-DEFENDANT VERSA PRODUCTS COMPANY
INC.”S MOTION TO DISMISS CROSS-CLAIMANT, MDB TRUCKING, LLC’S THIRD
CAUSE OF ACTION FOR IMPLIED INDEMNITY PURSUANT TO NRCP 12(B)(5) (“the
Motion”). The Motion was filed by Cross-Defendant VERSA PRODUCTS COMPANY, INC.
(“Versa”) on June 27, 2016. Cross-Claimant MDB TRUCKING, LLC (“MDB”) filed the JOINT
OPPOSITION TO CROSS-DEFENDANT’S [VERSA PRODUCTS COMPANY, INC.]
MOTION TO DISMISS (“the Opposition”) on July 14, 2016. Versa filed the CROSS-
DEFENDANT VERSA PRODUCTS COMPANY, INC.’S REPLY IN SUPPORT OF MOTION
TO DISMISS CROSS-CLAIMANT MDB TRUCKING, LLC’S THIRD CAUSE OF ACTION
FOR IMPLIED INDEMNITY PURSUANT TO NRCP 12(B)(5) (“the Reply”) on July 25, 2016.
The Motion was submitted for the Court’s consideration on August 10, 2016.

FACTUAL BACKGROUND

This case arises from a personal injury action. The COMPLAINT (“the Complaint”) was

filed on December 4, 2015. The Complaint alleges three causes of action: Negligence; Negligence
Per Se; and Negligent Infliction of Emotional Distress. It is alleged Defendant Anthony Koski
(“Koski™), while driving a truck for MDB, negligently spilled a load of gravel into the roadway.
The Complaint, 3:11-14; 16-18. Plaintiffs CAROL FITZSIMMONS and BRUCE
FITZSIMMONS (collectively “the Plaintiff”) were driving on the same roadway. The Complaint,
3:7-10. The spilled gravel caused the Plaintiff to lose control of his vehicle and hit a guardrail.
The Complaint, 3:22-25. The Plaintiff sustained “personal injuries, causing extreme anguish, pain
and suffering” as a result of the accident. The Complaint, 4:12-14. In response to the Complaint,
MDB filed MDB TRUCKING, LLC’S CROSS-CLAIM AGAINST RMC LAMAR HOLDINGS,
INC. (fka RANCH MANUFACTURING COMPANY) AND VERSA PRODUCTS, INC. (“the
Cross-Claim’) on June 15, 2016. The Cross-Claim alleged it was not Koski’s negligence that
caused the gravel to spill; rather, the spill was caused by the “unreasonably dangerous and
defective” design and manufacture of the trailer that held the gravel. The Cross-Claim, 3:17-18;

4:1-5. Therefore, MDB brought the Cross-Claim against the manufacturers of the trailer and its

.2-
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components, including Versa. The Cross Claim, 4:1-5. Included in the Cross-Claim were four
claims for relief. The third claim for relief, and the subject of the Motion, is MDB’s claim for
Implied Indemnification as to Versa. The Cross-Claim, 5:6-14. Versa has moved to dismiss this
cause of action.

LEGAL STANDARD FOR MOTION TQO DISMISS

NRCP 12(b)(5) states a claim may be dismissed for failure to state a claim upon which
relief can be granted. A court must liberally construe the pleadings and accept all asserted
allegations as true. Buzz Stew, LLC. v. City of N. Las Vegas, 124 Nev. 224, 227-28, 181 P.3d 670,
672 (2008). Dismissal is appropriate if the allegations fail to state a cognizable claim of relief
when taken at “face value,” and construed favorably on behalf of the counterclaimant. Morris v.
Bank of Am., 110 Nev. 1274, 1276, 886 P.2d 454, 456 (1994) (quoting Edgar v. Wagner, 101 Nev.
226, 227-28, 699 P.2d 110, 111-12 (1985)); see also Stockmeier v. Nevada Dep’t of Corrections,
124 Nev. 313, 316, 183 P.3d 133, 135 (2008) (holding dismissal is proper where factual
allegations “are insufficient to establish the elements of a claim for relief”). Accordingly, the
claim should only be dismissed if it “appears beyond a doubt” the non-moving party could “prove
no set of facts, which, if true, would entitle it to relief.” Buzz Stew, 124 Nev. at 228, 181 P.3d at
672.

Despite a court’s liberal construction of the allegations in the pleading, a pleading party
must set forth sufficient facts to establish all necessary elements of a claim against the opposing
party. Hay v. Hay, 100 Nev. 196, 198, 678 P.2d 672, 674 (1984) (citing Johnson v. Travelers Ins.
Co., 89 Nev. 467,472, 515 P.2d 68, 71 (1973)). These facts are necessary to provide the opposing
party with fair notice. See Hay, 100 Nev. at 198, 678 P.2d at 673.

ANALYSIS
The Motion argues MDB'’s cause of action for implied indemnity fails as a matter of law

because, 1) MDB was “actively negligent” in failing to secure the truck load, and 2) there was no

pre-existing legal relationship between Versa and MDB. The Motion, 4:7-8.

3.
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Implied indemnity is “an equitable remedy that allows a defendant to seek recovery from
other potential tortfeasors” when the negligence of those tortfeasors is the primary cause of the
“injured party's harm.” Rodriguez v. Primadonna, Co., LLC, 125 Nev. 578, 589, 216 P.3d 793,
801 (2009) (citing The Doctors Co. v. Vincent, 120 Nev. 644, 651, 98 P.3d 681, 686 (2004)).
Implied indemnity allows a “complete shifting of responsibility” to a third party. The Doctors,
120 Nev. at 651, 98 P.3d at 686. There are two requirements for an implied indemnity claim.
The first is a finding the third-party defendant is liable for damages to the plaintiff on the
underlying claim. Primadonna, 125 Nev. at 581, 216 P.3d at 796. This is because implied
indemnity “cannot be used to allow one innocent party to recover its defense costs from another
innocent party.” Id Accordingly, “[a]t the heart of the doctrine is the premise that the person
seeking to assert implied indemnity...has been required to pay damages caused by a third party,”
even though they have not committed any “independent wrong.” Primadonna, 125 Nev. at 589,
216 P.3d at 801 (citing Harvest Capital v. WV Dept. of Energy, 211 W.Va. 34, 560 S.E.2d 509,
513 (2002)). Therefore, implied indemnity is available as a cause of action “after the defendant
has extinguished its own liability through settlement or by paying a judgment.” Id. (citing The
Doctors, 120 Nev. at 651, 98 P.3d at 686).

The second requirement is “a legal relationship or duty,” which “supports the claim of
indemnity.” Black & Decker (U.S.), Inc. v. Essex Group, Inc., 105 Nev. 344, 346, 775 P.2d 698,
699 (1989) (citation omitted); see also Primadonna, 125 Nev. at 590,216 P.3d at 802 (citation
omitted) (holding the court requires “some nexus or relationship between the indemnitee and
indemnitor” to allow a claim for implied indemnity), see also Packv. LaTourette, 128 Nev. Adv.
Op. 25, 277 P.3d 1246, 1249 (2012) (citation omitted) (holding there “must be a preexisting legal
relation” between the two parties, “or some duty on the part of the primary tortfeasor to protect the
secondary tortfeasor”). Accordingly, implied indemnification is not “a license to assert a cross-
claim against any third party in hope of alleviating the burden of costs associated with defending
litigation.” Primadonna, 125 Nev. at 591, 216 P.3d at 802 (citing Piedmont Equip. Co. Inc. v.
Eberhard Mfg. Co., 99 Nev. 523, 527-28, 665 P.2d 256, 259 (1983)). Because the Nevada

Supreme Court has held implied indemnity “should not be construed as permission to open a
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floodgate for cross-claims™ when there is no legal relationship between the parties, the standard for
what qualifies as a legal relationship is high. Primadonna, 125 Nev. at 590, 216 P.3d at 802
(citing Piedmont, 99 Nev. at 527-28, 665 P.2d at 259).

A. Finding of Liability

The Motion argues a cause of action for implied indemnity should be precluded because
MDB was negligent in operating and managing its business. The Motion, 8:15-17. The Motion
therefore argues because the Complaint alleges MDB’s “active negligence” MDB cannot be
eligible for indemnification until it is found liable for that negligence. The Motion, 7:14-19. The
Opposition argues the Court need not rely on the Plaintiff’s allegations of MDB’s negligence. The
Opposition, 2:14-15.

The Court finds the Cross-Claim pleads sufficient facts to place Versa on notice of their
potential liability.> By suggesting a finding of liability must occur before a party may plead a
claim of implied indemnity, the Motion suggests a pleading party would be required to plead an
admission of, or facts asserting, its own liability to sustain its claim. However, a court cannot
expect a party to admit or assert its own liability in order to plead a claim for relief unless the party
is pleading in the alternative, as allowed by NRCP 8(e)(2).?

It is important to make the distinction between pleading a claim for implied indemnity and
indemnification itself. The cases discussed, supra, clearly indicate indemnification is not possible
or proper without a finding of liability or a requirement that the pleading party pay damages.
Primadonna, 125 Nev. at 581; 589, 216 P.3d at 796; 801. However, the Cross-Claim does not
request indemnification, but rather pleads it as a cause of action. In other words, the Cross-Claim

need only assert a possibility that if MDB is found liable, it is entitled to indemnification from

2 The Opposition correctly states the Motion includes an improper standard for a 12(b)(5) motion to dismiss. The
Opposition, 2:8-10. The Motion applies the higher pleading standard articulated by Bell Atlantic Corp. v. Twombly, 550
U.S. 544, 127 S. Ct. 1955 (2007), and Ashcrofi v. Igbal, 556 U.S. 662, 129 S.Ct.1937 (2009), the Motion, 5:26-28; 6:1-5;
however, the Nevada Supreme Court has specifically stated that it declines to adopt this higher standard. The Cross-
Claim pleads sufficient facts under the proper notice pleading standard followed by Nevada courts.

3 NRCP 8(e)(2) states, in relevant part, “[a] party may also state as many separate claims or defenses as the party has
regardless of consistency and whether based on legal or on equitable grounds or on both.”

-5
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Versa, thereby obviating the need for additional proceedings to establish Versa’s financial
responsibility to MDB.

The Cross-Claim asserts MDB is entitled to indemnity by Versa “with respect to all
allegations or liabilities set forth” in the Complaint. The Cross-Claim, 5:10-12. Accordingly, the
Cross-Claim effectively places Versa on notice ifit is found at fault for the “allegations or
liabilities” in the Complaint, it is entitled to indemnification. Further, as stated supra, the Motion
argues indemnity is improper considering MDB’s “active negligence;” the Court fails to recognize
how facts asserting MDB’s negligence preclude maintenance of a claim that requires a finding of
that exact negligence.

B. Legal Relationship

The Motion argues the Cross-Claim fails to allege the legal relationship or pre-existing duty

between MDB and Versa required for a claim for implied indemnity to survive. The Motion, 8:25-
26. The Opposition argues the Cross-Claim pleads sufficient facts to evidence the legal
relationship because it indicates MDB was “the last purchaser and end user of the subject Ranco
trailer” and the “Versa Valve solenoid control as a component to the Ranco trailer was
unreasonably dangerous and defective.” The Cross-Claim, 3:4-5; 17-18. Therefore, the
Opposition argues a legal relationship was created when MDB purchased the trailer, which
included a component from Versa.

As explained, supra, the Nevada Supreme Court has set a high standard for establishment of

a legal relationship as it applies to implied indemnity. The Court has found a legal relationship
exists in very limited circumstances. See Black & Decker, 105 Nev. at 346, 775 P.2d at 700
(holding a legal relationship exists in cases of implied warranties of merchantability); see also
Medallion Development, Inc. v. Converse Consultants, 113 Nev. 27, 33,930 P.2d 115, 119 (1997)
(citing Piedmont, 99 Nev. at 527-28, 665 P2d at 259) (holding a legal relationship exists between a
contractor and subcontractor); Nevada Power Co. v. Haggerty, 115 Nev. 353, 360, 989 P.2d 870,
874-75 (1999) (holding a legal relationship can exist between an employer and employee where an
express indemnity contract is in place),; Qutboard Motor Corp. v, Shupbach, 93 Nev. 158, 165,

561 P.2d 450, 454 (1977) (holding a legal relationship can exist between an employer and
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employee when the employer holds an independent duty to the employee); Mills v. Continental
Parking Corp., 86 Nev. 724, 725, 475 P.2d 673, 674 (1970) (holding a legal relationship exists as
between a bailor and a bailee “where the parking lot attendant collects a fee, has possession of the
keys, assumes control of the car and issues a ticket to identify the car for redelivery”); Troxel v.
Granville, 530 U.S. 57, 58, 120 S.Ct. 2054, 2056 (2000) (holding a fundamental legal relationship
and constitutional protection exists between a parent and a child).

The Court finds the Cross-Claim does not plead sufficient facts to indicate the establishment
of a ]Jegal relationship between MDB and Versa. Although the Opposition avers a legal
relationship was formed between MDB and Versa when MDB purchased a trailer that included a
Versa component, that transaction does not, ipso facto, form a recognized legal relationship. The
transaction could create a legal relationship if it involved an implied warranty or merchantability,
Black & Decker, 105 Nev. at 346, 775 P.2d at 700; however, the Cross-Claim does not mention an
implied warranty of merchantability. Were the Court to follow the Cross-Claim’s argument to its
logical conclusion, every sale of goods would create the legal relationship necessary for an implied
indemnity claim. This is too broad an application of the Nevada Supreme Court’s holdings,
discussed supra, which limit the formation of a legal relationship to very particular circumstances.
Further, the Cross-Claim does not plead facts indicating the formation of a legal relationship via
any preexisting duty of Versa to MDB. Therefore, because the Cross-Claim has not pled sufficient
facts to evidence a legal relationship between MDB and Versa, its third cause of action for implied
indemnification against Versa cannot be sustained.

While the Motion may have pled the facts necessary to satisfy the requirement of liability
on the part of Versa, the Motion does not plead the facts necessary to satisfy the requirement of a
preexisting legal relationship between the party seeking indemnity, MDB, and the party who
would indemnify, Versa. Proper pleading of the liability requirement alone cannot sustain the

claim.
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IT IS ORDERED the CROSS-DEFENDANT VERSA PRODUCTS COMPANY INC.’S
MOTION TO DISMISS CROSS-CLAIMANT, MDB TRUCKING, LLC’S THIRD CAUSE OF
ACTION FOR IMPLIED INDEMNITY PURSUANT TO NRCP 12(B)(5) is hereby GRANTED.

DATED this day of October, 2016.

T

EL IOTT A. SATT
District Judge
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CERTIFICATE OF MAILING
Pursuant to NRCP 5(b), I certify that I am an employee of the Second Judicial District Court
of the State of Nevada, County of Washoe; that on this __ day of October, 2016, I deposited in
the County mailing system for postage and mailing with the United States Postal Service in Reno,

Nevada, a true copy of the attached document addressed to:

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that I am an employee of the Second Judicial District Court of the State of
Nevada, in and for the County of Washoe; that on the ﬁ day of October, 2016, I electronically
filed the foregoing with the Clerk of the Court by using the ECF system which will send a notice
of electronic filing to the following:

KENNETH BICK, ESQ.
BRENT HARSH, ESQ.
JOSEPH BRADLEY, ESQ.
JACOB BUNDICK, ESQ.
KATHERINE PARKS, ESQ.
JESSICA WOELFEL, ESQ.
MATTHEW ADDISON, ESQ.
LISA ZASTROW, ESQ.
SARAH QUIGLEY, ESQ.
JOSH AICKLEN, ESQ.
BRIAN BROWN, ESQ.
THIERRY BARKLEY, ESQ.

Sheila Mansfiel
Administrative Assistant
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Transaction # 57659

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE
*oxk
GENEVA M. REMMERDE,
Plaintiff, Case No. CV16-00976

Dept. No. 10
Vvs.

MDB TRUCKING, LLC; DANIEL
ANTHONY KOSKI; and DOES I-X
and ROE I-V corporations,

Defendants.
/

AMENDED ORDER!
Presently before the Court is THIRD PARTY DEFENDANT VERSA PRODUCTS

COMPANY, INC’S MOTION TO DISMISS THIRD PARTY PLAINTIFF, MDB TRUCKING,
LLC’S THIRD CAUSE OF ACTION FOR IMPLIED INDEMNITY PURSUANT TO NRCP
12(B)(5) (“the Motion™). The Motion was filed by Third-Party Defendant VERSA PRODUCTS
COMPANY, INC. (“Versa”) on July 19, 2016. Third-Party Plaintiff MDB TRUCKING, LLC
(“MDB”) filed the OPPOSITION TO THIRD-PARTY DEFENDANT’S [VERSA PRODUCTS

COMPANY, INC.] MOTIONS [sic] TO DISMISS (“the Opposition”) on July 29, 2016. Versa

! This Order has been amended strictly to correct case citation errors. All changes have been highlighted in bold type.

-1

_AA000209




13

14

15

16

17

8

19

20

21

22

23

24

25

26

27

28

filed the THIRD-PARTY DEFENDANT VERSA PRODUCTS COMPANY, INC’S REPLY IN
SUPPORT OF MOTION TO DISMISS THIRD-PARTY PLAINTIFF MDB TRUCKING, LLC’S
THIRD CAUSE OF ACTION FOR IMPLIED INDEMNITY PURSUANT TO NRCP 12(B)(5)
(“the Reply”) on August 8, 2016. The Motion was submitted for the Court’s consideration on
August 10, 2016.

FACTUAL BACKGROUND

This case arises from a personal injury action. The COMPLAINT (“the Complaint”) was
filed on May 2, 2016. The Complaint alleges two causes of action, negligence and respondeat
superior. It is alleged Defendant Anthony Koski (“Koski™), while driving a truck for MDB,
negligently spilled a load of gravel into the roadway. The Complaint, 2:21-22. Plaintiff Geneva
Remmerde (“the Plaintiff”) was driving on the same roadway. The spilled gravel caused her to lose
control of her vehicle and hit a guardrail. The Complaint, 2:24-25. The Plaintiff sustained “severe
physical and emotional injuries” as a result of the accident. The Complaint, 2:26-28. Inresponse
to the Complaint, MDB filed the THIRD-PARTY COMPLAINT (“the 3P Complaint”) on June 22,
2016. The 3P Complaint alleged it was not Koski’s negligence that caused the gravel to spill;
rather, the spill was caused by the “unreasonably dangerous and defective” design and manufacture
of the trailer that held the gravel. The 3P Complaint, 3:8-10; 4:7-8. Therefore, MDB brought the
3P Complaint against the manufacturers of the trailer and its components, including Versa. The 3P
Complaint, 2:21-23. Included in the 3P Complaint were four claims for relief. The third claim for
relief, and the subject of the Motion, is MDB’s claim for Implied Indemnification as to Versa. The

3P Complaint, 6:1-10. Versa has moved to dismiss this cause of action.
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LEGAL STANDARD FOR MOTION TO DISMISS

NRCP 12(b)(5) states a claim may be dismissed for failure to state a claim upon which
relief can be granted. A court must liberally construe the pleadings and accept all asserted
allegations as true. Buzz Stew, LLC. v. City of N. Las Vegas, 124 Nev. 224, 227-28, 181 P.3d 670,
672 (2008). Dismissal is appropriate if the allegations fail to state a cognizable claim of relief
when taken at “face value,” and construed favorably on behalf of the counterclaimant. Morris v.
Bank of Am., 110 Nev. 1274, 1276, 886 P.2d 454, 456 (1994) (quoting Edgar v. Wagner, 101 Nev.
226, 227-28, 699 P.2d 110, 111-12 (1985)), see also Stockmeier v. Nevada Dep’t of Corrections,
124 Nev. 313,316, 183 P.3d 133, 135 (2008) (holding dismissal is proper where factual allegations
“are insufficient to establish the elements of a claim for relief”). Accordingly, the claim should
only be dismissed if it “appears beyond a doubt” the non-moving party could “prove no set of facts,
which, if true, would entitle it to relief.” Buzz Stew, 124 Nev. at 228, 181 P.3d at 672.

Despite a court’s liberal construction of the allegations in the pleading, a pleading party
must set forth sufficient facts to establish all necessary elements of a claim against the opposing
party. Hay v. Hay, 100 Nev. 196, 198, 678 P.2d 672 (1984) (citing Johnson v. Travelers Ins. Co.,
89 Nev. 467,472,515 P.2d 68, 71 (1973)). These facts are necessary to provide the opposing party

with fair notice. See Hay, 100 Nev. at 198, 678 P.2d at 673.

ANALYSIS
The Motion argues MDB’s cause of action for implied indemnity fails as a matter of law
because, 1) MDB was “actively negligent” in failing to secure the truck load, and 2) there was no

pre-existing legal relationship between Versa and MDB.
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Implied indemnity is “an equitable remedy that allows a defendant to seek recovery from
other potential tortfeasors” when the negligence of those tortfeasors is the primary cause of the
“injured party's harm.” Rodriguez v. Primadonna, Co., LLC, 125 Nev. 578, 589, 216 P.3d 793, 801
(2009) (citing The Doctors Co. v. Vincent, 120 Nev. 644, 651, .98 P.3d 681, 686 (2004)). Implied
indemnity allows a “complete shifting of responsibility” to a third party. The Doctors, 120 Nev. at
651, 98 P.3d at 686. There are two requirements for an implied indemnity claim. The firstisa
finding the third-party defendant is liable for damages to the plaintiff on the underlying claim.
Primadonna, 125 Nev. at 581,216 P.3d at 796. This is because implied indemnity “cannot be used
to allow one innocent party to recover its defense costs from another innocent party.” Id
Accordingly, “[a]t the heart of the doctrine is the premise that the person seeking to assert implied
indemnity...has been required to pay damages caused by a third party,” even though they have not
committed any “independent wrong.” Primadonna, 125 Nev. at 589, 216 P.3d at 801 (citing
Harvest Capital v. WV Dept. of Energy, 211 W.Va. 34, 560 S.E.2d 509, 513 (2002)). Therefore,
implied indemnity is available as a cause of action “after the defendant has extinguished its own
liability through settlement or by paying a judgment.” Id. (citing The Doctors, 120 Nev. at 651, 98
P.3d at 686).

The second requirement is “a legal relationship or duty,” which “supports the claim of
indemnity.” Black & Decker (U.S.), Inc. v. Essex Group, Inc., 105 Nev. 344, 346, 775 P.2d 698,
699 (1989) (citation omitted); see also Primadonna, 125 Nev. at 590, 216 P.3d at 802 (citation
omitted) (holding the court requires “some nexus or relationship between the indemnitee and
indemnitor” to allow a claim for implied indemnity),; see also Pack v. LaTourette, 128 Nev. Adv.
Op. 25, 277 P.3d 1246, 1249 (2012) (citation omitted) (holding there “must be a preexisting legal

relation” between the two parties, “or some duty on the part of the primary tortfeasor to protect the

AAN00212




20

21

22

23

24

23

26

27

28

secondary tortfeasor”). Accordingly, implied indemnification is not “a license to assert a cross-
claim against any third party in hope of alleviating the burden of costs associated with defending
litigation.” Primadonna, 125 Nev. at 591, 216 P.3d at 802 (citing Piedmont Equip. Co. Inc. v.
Eberhard Mfg. Co., 99 Nev. 523, 527-28, 665 P.2d 256, 259 (1983)). Because the Nevada
Supreme Court has held implied indemnity “should not be construed as permission to open a
floodgate for cross-claims” when there is no legal relationship between the parties, the standard for
what qualifies as a legal relationship is high. Primadonna, 125 Nev. at 590, 216 P.3d at 802 (citing
Piedmont, 99 Nev. at 527-28, 665 P.2d at 259).

A. Finding of Liability

The Motion argues a cause of action for implied indemnity should be precluded because
MDB was negligent when it failed to properly secure the truck’s load. The Motion, 7:15-16. The
Motion therefore argues that because the Complaint alleges MDB’s “active negligence” MDB
cannot be eligible for indemnification until it is found liable for that negligence. The Motion, 7:17-
21. The Opposition argues the Court need not rely on the Plaintiff’s allegations of MDB’s
negligence. The Opposition, 2:14-15. The Opposition also argues the issue of whether MDB was
actively or passively (primarily or secondarily) negligent, should be decided by the trier of fact.
The Opposition, 4:11-12.

The Court finds the 3P Complaint pleads sufficient facts to place Versa on notice of their
potential liability.> By suggesting a finding of liability must occur before a party may plead a

claim of implied indemnity, the Motion suggests a pleading party would be required to plead an

2 The Opposition correctly states the Motion includes an improper standard for a 12(b)(5) motion to dismiss, the
Opposition, 2:13. The Motion applies the higher pleading standard articulated by Bell Atlantic Corp. v. Twombly, 550
U.S. 544, 127 S. Ct. 1955 (2007), and Ashcroft v. Igbal, 556 U.S. 662, 129 S.Ct.1937 (2009), The Motion, 5:14-19;
however, the Nevada Supreme Court has specifically stated that it declines to adopt this higher standard. The 3P
Complaint pleads sufficient facts under the proper notice pleading standard followed by Nevada courts.

-5-
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admission of, or facts asserting, its own liability to sustain its claim. However, a court cannot
expect a party to admit or assert its own liability in order to plead a claim for relief unless the party
is pleading in the alternative, as allowed by NRCP 8(¢)(2).3

It is important to make the distinction between pleading a claim for implied indemnity and
indemnification itself. The cases discussed, supra, clearly indicate indemnification is not possible
or proper without a finding of liability or a requirement that the pleading party pay damages.
Primadonna, 125 Nev. at 581; 589, 216 P.3d at 796; 801. However, the 3P Complaint does not
request indemnification, but rather pleads it as a cause of action. In other words, the 3P Complaint
need only assert a possibility that if MDB is found liable, it is entitled to indemnification from
Versa, thereby obviating the need for additional proceedings to establish Versa’s financial
responsibility to MDB.

The 3P Complaint asserts MDB is entitled to indemnity by Versa “with respect to all
allegations or liabilities set forth” in the Complaint. The 3P Complaint, 6:5-7. Accordingly, the 3P
Complaint effectively places Versa on notice that if it is found at fault for the “allegations or
liabilities” in the Complaint, it is entitled to indemnification. Further, as stated supra, the Motion
argues indemnity is improper considering MDB’s “active negligence;” the Court fails to recognize
how facts asserting MDB’s negligence preclude maintenance of a claim that requires a finding of
that exact negligence.

B. Legal Relationship

The Motion argues the 3P Complaint fails to allege the legal relationship or pre-existing

duty between MDB and Versa required for a claim for implied indemnity to survive. The Motion,

3 NRCP 8(e)(2) states, in relevant part, “[a] party may also state as many separate claims or defenses as the party has
regardless of consistency and whether based on legal or on equitable grounds or on both.”

6-
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8:11-13. The Opposition argues the 3P Complaint pleads sufficient facts to evidence the legal
relationship because it indicates MDB was “the last purchaser and end user of the subject Ranco
trailer and the direct purchaser of the subject Versa unit in 2013.” The 3P Complaint, 4:3-5.
Therefore, the Opposition argues a legal relationship was created when MDB purchased the trailer
component from Versa.

As explained, supra, the Nevada Supreme Court has set a high standard for establishment of
a legal relationship as it applies to implied indemnity. The Court has found a legal relationship
exists in very limited circumstances. See Black & Decker, 105 Nev. at 346, 775 P.2d at 700
(holding a legal relationship exists in cases of implied warranties of merchantability); see also
Medallion Development, Inc. v. Converse Consultants, 113 Nev. 27, 33,930 P.2d 115, 119 (1997)
(citing Piedmont, 99 Nev. at 527-28, 665 P2d at 259) (holding a legal relationship exists between a
contractor and subcontractor); Nevada Power Co. v. Haggerty, 115 Nev. 353, 360, 989 P.2d 870,
874-75 (1999) (holding a legal relationship can exist between an employer and employee where an
express indemnity contract is in place); Qutboard Motor Corp. v, Shupbach, 93 Nev. 158, 165, 561
P.2d 450, 454 (1977) (holding a legal relationship can exist between an employer and employee
when the employer holds a separate and independent duty to the employee); Mills v. Continental
Parking Corp., 86 Nev. 724, 725, 475 P.2d 673, 674 (1970) (holding a legal relationship exists as
between a bailor and a bailee “where the parking lot attendant collects a fee, has possession of the
keys, assumes control of the car and issues a ticket to identify the car for redelivery”); Troxel v.
Granville, 530 U.S. 57, 58, 120 S.Ct. 2054, 2056 (2000) (holding a fundamental legal relationship
and constitutional protection exists between a parent and a child).

The Court finds the 3P Complaint does not plead sufficient facts to indicate the

establishment of a legal relationship between MDB and Versa. Although the Opposition avers a
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legal relationship was formed between MDB and Versa when MDB purchased a trailer that
included a Versa component, that transaction does not, ipso facto, form a recognized legal
relationship. The transaction could create a legal relationship if it involved an implied warranty or
merchantability, Black & Decker, 105 Nev. at 346, 775 P.2d at 700; however, the 3P Complaint
does not mention an implied warranty of merchantability. Were the Court to follow the 3P
Complaint’s argument to its logical conclusion, every sale of goods would create the legal
relationship necessary for an implied indemnity claim. This is too broad an application of the
Nevada Supreme Court’s holdings, discussed supra, which limit the formation of a legal
relationship to very particular circumstances. Further, the 3P Complaint does not plead facts that
indicate the formation of a legal relationship via any preexisting duty of Versa to MDB. Therefore,
because the 3P Complaint has not pled sufficient facts to evidence a legal relationship between
MDB and Versa, its third cause of action for implied indemnification against Versa cannot be
sustained.

While the Motion may have pled the facts necessary to satisfy the requirement of liability
on the part of Versa, the Motion does not plead the facts necessary to satisfy the requirement of a
preexisting legal relationship between the party seeking indemnity, MDB, and the party who would
indemnify, Versa. Proper pleading of the liability requirement alone cannot sustain the claim.
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IT IS ORDERED Versa’s THIRD PARTY DEFENDANT VERSA PRODUCTS

COMPANY, INC’S MOTION TO DISMISS THIRD PARTY PLAINTIFF, MDB TRUCKING,

LLC’S THIRD CAUSE OF ACTION FOR IMPLIED INDEMNITY PURSUANT TO NRCP

12(B)(5) is hereby GRANTED.

DATED this day of October, 2016.
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ELLIOTT A. SATTLER
District Judge
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I certify that I am an employee of the Second Judicial District Court
of the State of Nevada, County of Washoe; that on this day of October, 2016, I deposited in the
County mailing system for postage and mailing with the United States Postal Service in Reno,

Nevada, a true copy of the attached document addressed to:

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that I am an employee of the Second Judicial District Court of the State of
Nevada, in and for the County of Washoe; that on the ﬁ day of October, 2016, I electronically
filed the foregoing with the Clerk of the Court by using the ECF system which will send a notice of

electronic filing to the following:

BRIAN BROWN, ESQ. for DANIEL ANTHONY KOSKI, MDB TRUCKING, LLC
KATHLEEN SIGURDSON, ESQ. for GENEVA M REMMERDE

KATHERINE PARKS, ESQ. for DANIEL ANTHONY KOSKI, MDB TRUCKING, LLC
THIERRY BARKLEY, ESQ. for DANIEL ANTHONY KOSKI, MDB TRUCKING, LLC
MATTHEW ADDISON, ESQ. for RMC LAMAR HOLDINGS, INC.

JESSICA WOELFEL, ESQ. for RMC LAMAR HOLDINGS, INC.

Sheila M sfield
Administrative Assistant
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