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All American Court Reporters

1160 North Town Center Drive

Sulte 300

Las Vegas, NV 89144
Phone:702.240.4393  Fax:702.384.5506

Josh Cole Aicklen, Esq.

i e
AR AR EIR S e

i ? F5540
wasy TNVOTICE
R
Invoice No. Involce Date Job No.
1119832 8/16/2017 1064754
Job Date Case No.
8/7/2017 CV15-02349
Case Name

Ernest Bruce Fitzsimmons vs. MDB Trucking, LLC

Lewis Brisbols Bisgaard & Smith LLP - Las Vegas Payment Terms
6385 S. Rainbow Bivd. Net 90
Suite 600
Las Vegas, NV 89118 v
. RO i ninn ll‘ il
ORIGINAL AND 1 CERTIFIED COPY QF TRANSCRIPT OF:
Erik Anderson, PE, CFEL 562.00
Appearance ~E CE‘VED 150.00
Condensed 0.00
E-Transcript Email 0.00
Courier ) Am 28 mﬂ 20.00
CD-ROM 0.00
. -LA
PDF EMAIL (FULL-SIZE TRANSCRIPT) ircounts Payable 0.00
PDF EMAIL (CONDENSED TRANSCRIPT) 0.00
TOTALDUE >>> $732.00
Client Matter  : 27350-1538
Thank you for using All American Court Reporters. All Major credit cards accepted.
*xpayments also accepted online at: www.aacriv.com**
Tax 1ID: 88-0473546
Please detach bottom portion and retwrn with payment.
Josh Cole Aicklen, Esq. Involce No.  : 1119832
Lewis Brisbois Bisgaard & Smith LLP - Las Vegas ,
6385 S. Ral Bivd. Invoice Date  : 8/16/2017
Suite 600 Total Due : $732.00
Las Vegas, NV 89118
Job No. ¢ 1064754
Remit To: All American Court Reporters BU ID : 3-VEGAS
;:g 3"::" Town Center Drive Case No. : CV15-02349
Las Vegas, NV 89144 Case Name :  Ernest Bruce Fitzsimmons vs. MDB Ttucking,
uc
Vendor: 34474 All American Court Reporters Doc ID: 0001UWBC-1 P
Voucher: 2174604 Dist: 5176827 Date: 8/16/17 Ar?;%eunt' 7132o {)g)
Approved by Josh C. Aicklen on 09/12/2017 10.27 AM Check#: 203223 AA002347
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N  =w=w INVOICE-
;ﬁowrmmm Tavolce No. Invoics Data Job No.
Dane X0 W e 1119875 /1772017 1064756
Phone:702.240.4353  Fax:702.384.5506 Job Date Case No.
8/8/2017 V1502309

Case Name
Emest Bruce Fizsimmons vs. MDB Trucidng, LLC

Payment Terms

Net 90

ORIGINAL AND 1 CERTIFIED QOPY OF TRANSCRIPT OF:
T T DB, PR woert —
70.20
Appearaice . 150.00
0.00
E-Transcript Email 6.00
20.00
CD-ROM 0,00
PDF EMAIL (FULL-SIZE TRANSCRIPT) 0.00
POF EMAIL (CONDENSED TRANSCRIPT) 0.00
POF EMAIL (BXHIBITS) 0,00
TOTAL DUE >>> $1,081.11
Cllent Matter  : 27350-1838
MWWWN'WMW All Mefor credit cards accepted.
**Payments also accepted online at: www.aacriv.com**
SYEXPEDITE***EXPEDITESS
|
o
Tax 1Dt 88-0473546 l
Plecase detach bottom portion and return with payment.
Josh Cole Alckden, Esq. Invoice No.  : 1119875
Sulte 600 Totnl Due : $1,081.11
Las Vegas, NV 89118
Job No. © 1 1064756
Remit To: All American Court Reporters BUID t 3VEGAS
1160 North Town Canter Drive Case No. . ov
m,m 89144 Case Name ¢ Ernest Bruoe Fizsimmons vs, MDB Trucking,
e uc
Vendor: 34474 All American Court Reporters Doc ID8 5)10_,9/1 L7JUVR-1 AP;goeu o 1 018 §>f111
Voucher: 2174508 Dist: 5176682 Date: S 203 A.A00234,8 .
Approved by Josh C. Aicklen on 09/12/2017 10.27 AM Checki#:




American Legal Services Nevada
PI-PS 1452
FL P.0.Box 59701

Los Angeles CA 90074-9701

8/03/17 LEWIS BRISBOIS BISGAARD & SMITH Csr:
_‘35‘ NI ; '_ PIE .‘ R - ”m . . . . ' & T ’ ¥ e,
FIRST LEGAL SUPPORT-LV LEWIS BRISBOIS BISGAARD & SMIT Base
2920 N GREEN VALLEY PKWY #514 6385 South Rainbow Suite 6 Return
HENDERSON NV 89014 LAS VEGAS NV 89118 Wait
See: Susan Kings Weight
Case#:CV15-02349 ADVANCE FEE Please PDF/Ship
CName:Fitzsimmons, Ernest & Carol v front the deposition Atnpt/Addr
fees for:$750 Research
payable to Anderson Misc -
Engineering of New Fuel Chg '
Req: Susan Kingsbur Sign: KRYSTAL 10:45 Adv.Fee 1,650.00
Svce: DELIVERY-ASAP VEHICLE Check Chg -
Acct: 37003
Ref: 27350-1536 Total 1,689.38
Vendor: 84403 American Legal Investigation Services Doc ID: 0001UTOP-36 Page 1of1
Voucher: 2170183 Dist: 5164331 Date: 8/15/17 Amount; 1,650.00

Check#: 201440 AA002349




TRANSACTION NBR

OVATI®ON

CORPORATE TRAVEL

SALES PERSON : BF
CUSTOMER NBR : 203519C
1 15297642

TO : LEWIS BRISBOIS BISGAARD AND SMITH

LLP

PAIGE SHREVE

6385 SOUTH RAINBOW BLVD.
SUITE 600

LAS VEGAS RAINBOW NV 89118

FOR : SHREVE/PAIGE SUOZZI1

19 JUN 17 - MONDAY

QOTH PAPERLESS TICKET CONFIRMATION-

LAS LAS VEGAS

AIR WN SOUTHWEST AIRLINES CO.
INC.
LV LAS LAS VEGAS

AR RNO RENO
SHREVE/PAIGE SUOZZI

CAR RNO RENO Hertz

PICKUP - 19JUN
RETURN - 20JUN
RATE PLAN
DAILY
EXTRA HOUR
RATE-GUARANTEED
CONFIRMATION
H33047993E2
CALL 775-785-2554
HOTEL RNO RENO
Preferred Hotels
PEPPERMILL RESORT SPA CASINO
2707 8§ VIRGINIA ST
RENO, NV 89502
PHONE 1-775-8262121

FAX 1-775-6897041
CONFIRMATION HCYPK

20 JUN 17 - TUESDAY
AIR WN SOUTHWEST AIRLINES CO.
INC.
LV RNO RENC
AR LAS LAS VEGAS
SHREVE/PAIGE SUQZZI

INVOICE NO . 136359

REF : 27350-1536
27350-1536

3161 COACH

0615P EQP: 73W
0730P NON-STOP

SEAT -

Compact Car Auto AC

uspD MI/KM
45,40 UNL
XH15.43 UN

ouT - 20JUN

1 NIGHT

1 ROOM

RATE 129.99USD PER NIGHT

1142 COACH

0615p EQP: 73W
0730P NON-STOP

SEAT -

DATE : 12 JUN 17
WUZDUH Page : 1 / 2

Vendor: 46275 American Express Doc ID: 0001TWH2-1  Page 1of2
Voucher: 2153818 Dist: 5119770 Date: 6/28/17 Amount: 528.96
Check#: 196120 AA002350




OVATION

CORPORATE TRAVEL

SALES PERSON : BF INVOICE NO . 136359 DATE : 12 JUN 17
CUSTOMER NBR : 203519C WUZDUH Page : 2 / 2
TRANSACTION NBR : 15297642

TO : LEWIS BRISBOIS BISGAARD AND SMITH
LLP
PAIGE SHREVE
6385 SOUTH RAINBOW BLVD.
SUITE 600
LAS VEGAS RAINBOW NV 89118

FOR : SHREVE/PAIGE SUOZZI REF : 27350-1536
27350-1536
AIR TICKET WN8532516585 SHREVE/PAIGE SUOZZI 499.96
AIR TICKET XD0705889615 SHREVE/PAIGE SU0ZZI 29.00
AMOUNT DUE 528.96
AMERICAN EXPRESS ***%*1014 -499,96
AMERICAN EXPRESS *%**#1014 -29.00
TOTAL 0.00
Vendor: 46275 American Express go;: |D:6 ?20891;WH2-2 Kage . 5% 8of9 é
Voucher: 2153818 Dist: 5119770 ate: mount: .
Check#: 196120 AA002351




Page 1 of 2

ELC Travel WEINSTEIN LEWIS BRISBOIS, BISGAARD AND SMITH

650 Hospitality Drive, Sulte 675 855-600-3694 865-300-8577

San Bemardino, CA 92408 After hours (use code PIPS) Aftor hours (uss code PGFP)
877-227-2027 877-227-2006

Brian Hurley: (951) 316-7182

PHONE-1-201-288-6100
FAX-1-201-288-4717

Check-in Date: May 7, 2017 Check-out Date: May 11, 2017
Number of Rooms: 1 Number of Persons: 1
Number of Nights: 4 Rate: 149.00 USD

RATE GUARANTEED-USD | BEST AVAILABLE RATE | 1 KING BED ROOM | ONE KING BED-HI SPEED INTERNET AVAILABLE | RATE INFO-EFF
OTMAY17 129.00/EFF 0BMAY17 142.00 { TOTAL RATE-861.74 | CANCEL RORMTS-CXL 1 DAY PRIOR TO ARRIVAL | PERSONS INCLUDED N

LEWIS BRISBOIS BISGAARD SMITH
2300 WEST SAHARA SUITE 300 BOX 28
LAS VEGAS NV 89102
L”I’ASSENGER INFORMATION
""" Gompany Name: LEWIS BRISBOIS BISGAARD SMITH Account No.: LBBS/BH
Dste lssued: May 3, 2017 Agency Confirmation; OPLEMS
Agent: 1CLI27350-1538 invoice #: 121600
First Name: PAIGE.SUOZZ! Last Name: SHREVE
s ——
CONFIRMATION INFORMATION
TICKET CONFIRMATION FOR VIRGIN AMERICA IS QNVAIK
FLIGHT
Sunday May 7, 2017
o Alr vendor: VIRGIN AMERIC Flight Number: 260
From: LAS VEGAS - LAS Departs: 09:55 PM
To: NEW YORK/KENNEDY - JFK Arrives: 05:49 AM on May 8 2017
Seat: Confirmation #: QNVAIK
Aircraft: 320 Class of Service: [ Q | ECONOMY CLASS
Operated By: VIRGIN AMERIC Filght Type: NON-STOP
BAGGAGE FEES MAY APPLY | BAGS ALLOWED. {PIECE | DEPART T'HE'I:HNAL 3| ARRIVE TERMINAL 4 | MILES 2243 | FLIGHT DURATION 4.54
S
"HOTEL @ ’
| Sunday May 7, 2017 _
Hotel Vendor: HILTON HASBROUCK HEIGHTS Confirmation #: 3342172202
Hotel Address: 850 TERRACE AVENUE
HASBROUCK HEIGHTS NJ 07604

RATEA
FLIGHT
Thursday May 11, 2017
Alr Vendor: VIRGIN AMERIC Flight Number: 251
From: NEW YORK/AKENNEDY - JFK Departs: 09:30 AM
To:LAS VEGAS - LAS Arrives: 12:10 PM
Seat: Confirmation #: QNVAIK
Alreraft: 320 Class of Service:[N] ECONOMY CLASS
Operatad By: VIRGIN AMERIC Flight Type: NON-STOP

" BAGGAGE FEES MAY APPLY | DEPART TERMINAL 4| ARRIVE TERMINAL 3| MILES 2243 | FLIGHT DURATION 5.40 HRS

‘Wiscellaneous

Friday November 10, 2017 o ' o
Start Date: November 10, 2017
Description: HAVE A PLEASANT TRIP...... MARK CONFIRMED

http://magna.magnatech.com/OnQueuc/H9Y/May-07-201 711102017H9Y33383336343A34... 6/7/2017

Vendor:
Voucher:

46275 American Express Doc ID: 0001SWTM-1  Page
2136569 Dist: 5071848 Date: 7/03/17 Amount;
Check#: 190908 AA0023

1of2
869.40
52




Page 2 of 2

INVOICE INFORMATION
Invoice #: 121600
AlrFare:§ 745.12
Taxes And Carrier § 84.28

imposed Fees:
Total Air Fare: § 820.40

Service Fes: §$ 40.00

Total: $ 869.40
Total Payment: § 869.40
PAYMENT HISTORY
Date Form of Payment Credit Card Number/Type Amount
05/03/17 Credit Card 000K XXXHXXX X}1014IAX § 869.40

[ GENERAL INFORMATION
iTICKET NUMBER(S): E9847978747272
}SERVICE FEE MCO: 8900711964080

| REMARKS
IFOR *EMERGENCY* SERVICE AFTER BUSINESS HOURS
iPLEASE CALL 1-877-227-2008 |D CODE IS PGF!|

Ondd

http://magna.magnatech.com/OnQueue/H9Y/May-07-201711 102017H9Y33383336343A34... 6/7/2017

Vendor: 46275 American Express Doc ID: 0001SWTM-2 Page 20f2
Voucher: 2136569 Dist: 5071848 Date: 7/03/17 Amount: 869.40
Check#: 190908 AA002353




OVATION

CORPORATE TRAVEL

SALES PERSON : OT

INVOICE NO . 139712

DATE : 11 JUL 17

CUSTOMER NBR : 203519C DYTCIJ Page : 1 / 1
TRANSACTION NBR : 15374577
TO ; LEWIS BRISBOIS BISGAARD AND SMITH
LLP
PAIGE SHREVE
6385 SOUTH RAINBOW BLVD.
SUITE 600
LAS VEGAS RAINBOW NV 85118
FOR : SHREVE/PAIGE SU0ZZI REF : 027350-001536
027350-001536
19 JUL 17 - WEDNRSDAY
OTH PAPERLESS TICKET CONFIRMATION-
LAS LAS VRGAS
AIR WN SOUTHWEST AIRLINES CO. FLT: 3161 COACH
INC.
LV LAS LAS VEGAS 061SP EQP: 73W
AR RNO RENO 0730P NON-STOP
SHREVE/PAIGE SUOZZI SEAT -
20 JUL 17 - THURSDAY
AIR WN SOUTHWEST AIRLINES CO. FLT: 1142 COACH
INC.
LV RNO RENO 0615P EQP: 73W
AR LAS LAS VEGAS 0730P NON-STOP
SHREVE/PAIGE SUOZZI SEAT -
20 JAN 18 - SATURDARY
" OTH THANK YOU FOR USING OUR ONLINE
RNO RENO
AIR TICKET WNB541831056 SHREVE/PAIGE SUOZZI 499.96
AIR TICKET XD0706984040 SHREVE/PAIGE SUOZZ1 7.00

AMERICAN EXPRRSS w*+#+%1014
AMERICAN EXPRESS ##%¥¥1014

506.96

-499.96
-7.00

————————

TOTAL 0.00

AMOUNT DUE

Vendor:
Voucher:

46275 American Express
2167769 Dist: 5157942

Doc ID: 0001UQ56-16 Page
Date: 7/28/17 Amount;
AA00235

1of1
506.96
4




]
@ HILTON HASBROUCK HEIGHTS/MEADOWLANDS
H : lt | 650 Tarrace Averue | Hasbrouck Heights NI | 07604
Hwon T: 2012886100 | F: 201 2884717
munoua HUGHTS / ,
GWLANDS i w: hasbrouckheights.hi ton.com
* NAME AND ADCRESS: L
- Room: 1611/K1IR
SHREVE. PAIGE Arrivel Date: 5:8/2017 9:27:00 AM
5754 EMPRESS GARDEN CT Nesariure Date:  6/10/20°7
i
LAS VECGASE NV 89 id:
UNITED STATES OF AMERICA Adult/cnig: 10 00
Rate Plan: Lv8
HH # 321007319 BLUE
AL I
Car.
Confirmation Number; 3343547967
511012017 l
- - D)
DALE BESCRISTION 1 LEF.NO cHanGes | CHEDILS BAIANCE Hilton
i AdobAd
61872017 GUEST ROOM JGRENBOW! 4134428 $149.00
i EC * W
582017 RM - STATE TAX JGREMBCWI  ¢134428 $10.24 WALIORE
EC ¢t Aom
5/8/2017 RM - QCCUPANCY TAX JGREMBOWI 4134428 $11.92
EC )
CONR.D
¥8/2017  BISTRO 650 #1279 LINTR 4134744 sanF s
5/8/2017 GUEST ROOM KALLEYNET 4134996 $149.C0
5812017 RM - STATE TAX KALLEYNET 413499 $10.24 canopu.”
5/8/2017 RM - OCCUP{«NCY TAX KALLEYNET 4134995 $11.82 e P‘ﬁ
5/9/2017  BISTRO 650 #1355 LINTR 4135437 $22.64 F
59912017 BISTRO 650 #1462 LINTR 4136097 s227 F CURIO
5192017 GUEST ROOM YONGKWON 4136194 $149.00 S veaes ot
597 RM - STATE TAX YONGKWON 4136194 519.24
5:9/2017 RM - OCCUPANCY TAX YONGKWON 4136194 $11.92
5:10i2017 BISTRO 650 !{!617 LINTR 4136768 522.84 -
“*BALANCE"" I $620.97 e
Yaou have aarnad approximat'ely 5022 Hilton Honcra points for this stay. Hillon Honoé(n) stays are postad within 72 hours of choikuut, runa e
To chack your eamnings or ook your next slay at mare then 4,300 h t oo
) .
Thank you for chcosing Hiltan. You'll get more when you book directly with us - more destinations. mare points, and mo‘e value. Back —
ey

your nest slay at hilten.com | l T

i
Food 5‘2{7’“"‘7 l
Hole!l  2512.W8

! i
ACCOUNT RO, g DATE OF CHARGE FOUIO NO /-HECK NO. @
] 1014408 A Pipyert
1
CAKL MEMUEK NAVE 1 ! AlTICRZATION i o T
: |
ESTASUSHMEH | NO. & LOCAFION 1 R o s PLACHASES & STRVICES
i
' HOME]
TAkES i
a,
1HHunr
TS & VISC. . Geaned Vicatiany
CARD MEMAFE'S SIGNAURE TOTAL AMCUNT H
' e 1w
HHONORS
PAVIAENT DUE UPOIN RECEIPT

MEHCHANDISE AND/OR SERVICES PURCHASED ON THS CARD SUATL NOT AF I SOMIL DR QETIANIT $OF A AU EUUD

L BL LY BN UL LI TABTY . MIAKA ABA - AUITRALAIA ‘.

Vendor: 92507 Paige Shreve 800 ID:5 5)20‘21 §,3VDO-9 /li’age 51 01; ;
Voucher: 2137054 Dist: 5075031 ate: mo
AA002355




41250 S3

RIMKUS  Facgys -

Consulting Group, Inc.

P.0. BOX 4673 ace jié‘y 16 2017
HOUSTON, TEXAS 77210 ¢ AINTSp |
(702) 304-1508 AYABL:.,

FEDERAL D: 76-0163936

e —_—

LEWIS, BRISBOIS, BISGAARD & SMITH, L.L.P. Invoice Number: 6522544
6385 SOUTH RAINBOW BLVD,, STE. 600 Invoice Date: May 9, 2017
LAS VEGAS; V39118 File Number: 01208443
CONTACT(D
Re: i B TR A EN IR 8 A AR LE
Style: ANGELA MICHELLE WILT/ERNEST BRUCE & CAROL FITZSIMMONS V. MDB TRUCKIN
Insured: VERSA PRODUCTS COMPANY (SELF-INSURED)

Cause No.: CV15-02410/CV15-02349
Claim No.: 301659206480/301659206480/

FOR PROFESSIONAL SERVICES RENDERED

CURRENT BILLING
Consulting Fees $1,225.00
Expenses 0.00
State Taxes...o.... 0.00
Other 0,00

Total Current Charges....... ' 325.00

(see attached pages for detail)

Outstanding Invoices

Date Invoice Invoice Amount Date Paid  Payment Received Balance

BILLS ARE DUE AND PAYABLE UPON RECEIPT

PLEASE REFERENCE OUR FILE NUMBER AND INVOICE NUMBER ON CHECK
AND MAEE PAYABLE TO:

RIMKUS CONSULTING GROUP

Vendor: 27990 Rimkus Consulting Group, Inc Doc ID: 0001S1QZ-1 Page 10of3
Voucher: 2130638 Dist: 5057291 Date: 5/09/17 Amount: 1,225.00
AA002356

Approved by David Avakian on 05/23/2017 7.13 AM




RIMKUS
Consuiting Group, ine.
File Number: 01208443 May 9, 2017
Invoice Number: 6522544 Page 2
08/16/16 6493132 $5,606.78 11/18/16 $5,606.78 $0.00
10/31/16 6501734 $4,838.71 12/30/16 $4,838.71 $0.00
122716 6507140 $9,324.00 $0.00 $9,324.00
04/11/17 6519307 $392.00 $0.00 $392.00
$9,716.00
Total Now Due §10.941.00
Vendor: 27990 Rimkus Consulting Group, Inc Doc ID: 0001S1Q2Z-2 Page 20f3
Voucher: 2130638 Dist: 5057291 Date: 5/09/17 Amount; 1,225.00
Approved by David Avakian on 05/23/2017 7.13 AM AA002357




RIMKUS

Consulting Croup, Inc.

File Number: 01208443 May 9, 2017
Invoice Number: 6522544 Page3
DETAILS OF CURRENT CHARGES
PROFESSIONAL SERVICES
Date Init.  Tide Description of Services Hours  Rate Amount
0472717 GFM  DIVISION MGR REVIEW DOCUMENTS PROVIDED BY 3.00 245.00 735.00
CLIENT.
0428717 GQFM  DIVISION MGR REVIEW DOCUMENTS PROVIDED BY 2.00 245.00 490.00
CLIENT.
Total Fees: 5.00 $1,225.00
TIME SUMMARY
Title Hours Fees
DIVISION MGR 5.00 1,225.00
500 £__122500
Total Fees and Expenses: S 22500
Balance Due From Previous Invoice(s): $9,716.00
Total Amount Due: $.10.941.00
Vendor: 27990 Rimkus Consuliting Group, Inc Doc ID: 0001S1Q2Z-3 Page 30f3
Voucher: 2130638 Dist: 5057291 Date: 5/09/17 Am%unt: 1 ,225?.00

Approved by David Avakian on 05/23/2017 7.13 AM AA002358




INVOICE

All American Court Reporters
1160 North Town Center Drive Invoice No. Invoice Date Job No.
Suite 300 1115068 412112017 1059747
Las Vegas, NV 89144
Phone:702.240.4393  Fax:702.384.5506 Job Date Case No.
4/10/2017 CV15-02349
Case Name

Ernest Bruce Fitzsimmons vs. MDB Trucking, LLC

Paige S. Shreve
Lewis Brisbols Bisgaard & Smith LLP - Las Vegas Payment Terms
6385 S. Rainbow Bivd, Net 50

Suite 600

Las Vegas, NV 89118

ORIGINAL AND 1 CERTIFIED COPY OF TRANSCRIPT OF:

Patrick Bigby 752.50
Exhibits 39.00
Appearance 150.00
Condensed 0.00
E-Transcript Emall 0.00
Courier 20,00
CD-ROM 0.00
POF EMAIL (FULL-SIZE TRANSCRIPT) 0.00
PDF EMAIL (EXHIBITS) 0.00
PDF EMAIL (CONDENSED TRANSCRIPT) 0.00

TOTALDUE >>> $961.50

Client Matter : 27350-1536

Thank you for using All American Court Reporters.  All Major credit cards acoepted. \ ;
**payments also accepted online at: www.aacriv.com** RECEN E["

APR 27 2017
ACCOUNTS PAYABLE-LA
Tax ID: 88-0473546
Please detach bottom portion and return with payment.
Paige S. Shreve Invoice No. + 1115068
Lewis Brishois Bisgaard & Smith LLP - Las Vegas .
6385 S. Rainbow Bivd. Invoice Date : 4/21/2017
Suite 600 Total Due : $961.50
Las Vegas, NV 89118
Job No. : 1059747
Remit To: All American Court Reporters BUID : 3-VEGAS
1160 North Town Center Drive CaseNo.  : (V1502349
Las Vegas, NV 89144 Case Name :  Emest Bruce Fitzsimmons vs. MOB Trucking,
uc
Vendor: 34474 All American Court Reporters Doc ID: 0001S1QW-1  Page 1of1
Voucher: 2123311 Dist: 5037331 Date: 4/21/17 Amount: 961.50
Approved by Paige Shreve on 05/03/2017 7.30 AM AA002359




All American Court Reporters

1160 North Town Center Drive

Suite 300

Las Vegas, NV 89144
Phone:702.240.4393  Fax:702.384.5506

INVOICE

InvoiceNo. | InvoiceDate | - Job No.
1115088 4/21/2017 1059749
" Job Date ' Case No.
4112017 | cvis-02349
: Case Name

Ermnest Bruce Fitzsimmons vs. MDB Trucking, LLC

Client Matter : 27350-1536

Thank you for using All American Court Reporters. A!I Major credit cards accepaed
**Payments also accepted online at: www. aacriv com¥**

Paige S. Shreve -

Lewis Brisbois Bisgaard & Smith LLP - Las Vegas . Payment Terms -

6385 S. Rainbow Bivd. Net 90

Suite 600

Las Vegas, NV 89118

ORIGINAL AND 1 CERTIFIED COPY OF TRANSCRIPT OF:

Tracy Shane : 792.40.
Exhibits 1.80
Appearance 250.00

.. Condensed 0.00
E-Transcript Email 0.00
Courier 20.00
CD-ROM - : 0.00
PDF EMAIL (FULL-SIZE TRANSCRIPT) 0.00
PDF EMAIL (EXHIBITS) 0.00
PDF EMAIL (CONDENSED Tamscazm : o 0.00

TOTALDUE >>> ' $1,064.zo

RECEIVED

Approved by Paige Shreve on 05/03/2017 7.30 AM

APR 27 2017
AOOOUN TS PAYABLE
Tax ID: 88-0473546
Please detach bottom portion and return with payment.
Paige S. Shreve Invoice No. 1115088
Lewis Brisbois Bisgaard & Smith LLP - Las Vegas .
6385 S. Rainbow Bivd. Invoice Date 4/21/2017
Suite 600 Total Due : $1,064.20
Las Vegas, NV 89118
Job No. 1059749
Remit To: All American Court Reporters BU ID : 3-VEGAS
1160 North Town Center Drive CaseNo.  : CV15-02349
Las Vegas, NV 89144 Case Name Emest Bruce Fitzsimmons vs. MDB Trucking,
uc
Vendor: 34474 All American Court Reporters Boc ID:4 5)%)/}&_;1R1-1 APage t . 016:f2 2)
Voucher: 2123313 Dist: 5037332 ate: mount; , .
AA002360




S3S0OASHO
D. AvA¥ioN

INVOICE

DISCOVERY T
42841 §/30/2017 4104
LITIGATION SERVICES prrrven pery
Court Aeporting + Videography ¢ Trisl Pressstations
§4912017 CviS-02349
Case Name
Ernest and Carof Fitzsimmons vs. MDB Trucking, et at
Paige S, Shreve, Esq.
Lewis Brisbals Bisgaard & Smith Payment Tarms
Sute 600 Net 45
6385 S. Ralnbow Boulevard
Las Vegas, NV 89118
1 COPY OF TRANSCRIPT OF:
Bahram Nazmi 515.20
Ltgaton Support Dl RECEIVED o0
Exhibits: B&W 8.5x11 up W 100 peges 65.00 Pages nn
1 COPY OF TRANSCRIPY OF: JUN 07 201
Gersid "Genry” Gramegna . ’ . kA
e et i ACCUUNTS PAYABLE: - LA 000
Exhibits: B&W 8.5x11 up to 100 pages 10.00 Pages 580
TOTAL DUE >>> $1,008.67
AFTER 7/14/2017 PAY $1,157.67
*We appraciste the opportunity to esm your business
Utigation Support D! Online Hosting (Discoverytit.com), Condensed Transcript, Condansed Exhibits, POF exhiblts hyperiinked to
mmmmmmuohmewuumumx,mnm. :
We acoept Visa, MasterCard, AMEX and Discover. W3 located st www.discovarylit.com/w3,
“Itmmmwcdhwmwkmtgodwmmwm,mwammhwuwmmkmmm
Tax ID: 45-41983%4
Please detach boitom portian and return with payment.
Job No. T 34104 [ V3] : NATIONAL
Paige S. Stweve, Esq. Case No. 1 CV15-02349
Lewis Brisbols Bisgaard & Smith CaseName  : Emest and Carol Fizsimmons ve. MDB
Suke 600 Truddng, et al
6385 S. Rainbow Invoice No. @ 42841 Iovoice Date 3 5/30/2017

Las Vegas, NV 89118
Totst Due 1 $1,006.67

AFTER 7/14/2017 PAY $1,157.67

PAYMENT WITH CREDIT CARD
Cardholder's Name: )
Card Number:
Resnit T Discovery Litigation Services, LLC Sxp, TR Thonelt
(1] Address
¢/o Commerdial Finance Group of Atlanta m :
P.0, Box 420247 ip: Card Security Code:
Atiants, GA 30342 Amount to Chorge:
Cardholder's Signature:
Emad:
Vendor: 71057 Discovery Litigation Services LLC Doc ID: 0001T21Z-1 Page 1
Voucher: 2143159 Dist: 5089105 Date: 5/30/17 Am%unt: 1 Ooé).f617
Approved by David Avakian on 06/22/2017 7.43 AM AA002361




21350 - 152
bx Nﬂ“‘é (0&\/)

INVOICE

DI C OVERY rvaice No. Invoics Dats Job No.
Lmémoxu SERVICES = = e
Court Reporting » Vidwography « Trial Pressntation Job Date Case No.
§/1072017 CV15-02349
Case Name
Ernest and Carol Fzsimmons vs. MOB Trucking, et al
Paige §. Shreve, Esq.
Lewls Brisbals Bisgaand & Smith Payment Terns
Suite 600 Net 45
6385 S. Rainbow Boulevard
Las Vegas, NV 89118
1 COPY OF TRANSCRIPT OF:
Bahvam Nazmi RECENE "y 91657
Litigation Support Disc $0.00
Exhiolts: BAW 8.5x11 Up to 100 pages JUN 07 017 54.00 Pages nxR
Enibits: Color 8.5x11 up to 100 p0el COOUNTS PAY! : 6.00 Pages 1.50
=LA TOTAL OUE >>> $1,005.79
AFTER 7/14/2017 PAY $1,156.66
*\We appreciate the opportunity to earm your business!
Litigation Support CO: Online Hosting {DiscoveryLit.com), Condensed Transcript, Condeneed Exhibits, POF exhibits hyperiinked to
transcript, multiple file formats such as ASCII, POF & PTX.
We accept Visa, MasterCand, AMEX and Discover, WS focated at www.giscoverylit.comyw9,
“xrmmummbwummdmmmmqummmm
Tax 1Dt 45-4198354
Pleate detach bottom portion and return with payment.
Job No. 1 34105 BUID 2 NATIONAL
Palge S. Shreve, €sq. Case No. 1 V502348
Lewis Brisbols Bisgaard & Smith CaseName @ Ernest and Carol Fitzsimmons vs. MDB
Sulte 600 Trucking, et sl
6385 S. Rainbow Boulevard Cate . $/30/2017

Las Vagas, NV 89118

Remft To:  Discavery Litigation Services, LLC
¢/o Commarcial Finance Group of Atianta
P.0. Box 420247
Atanta, GA 30342

fnvoice No. ! 42644

Yotal Due 1 $3,008.79
AFTER 7/14/2017 PAY $1,156.66

PAYMENT WITH CREDIT CARD m
Cardholder's Name:

Card Number:

Exp. Date:

Phoned#!

Biiing Address:

Zip:

Card Security Code:

Amount to Charge:

Cardholder's Signature:

=

Vendor: 71057 Discovery Litigation Services LLC Doc ID: 0001T2JW-1  Page 1 of 1
Voucher: 2143160 Dist: 5089106 Date: 5/30/17 Amount: 1,005.79
AA002362

Approved by David Avakian on 06/22/2017 7.43 AM




Page 1 of 2

ELC Travel WEINSTEIN LEWIS BRISBOIS, BISGAARD AND SMITH
856-600-3694 858-300-9577
850 Hospltallty Drive, Suite 675
ino, CA After hours (use code PIPS) After hours (use code PGFP)
San Bemardino, 92408 877.227-2027 877-227-2006

Brian Hurley: (951) 318-7192

LEWIS BRISBOIS BISGAARD SMITH
2300 WEST SAHARA SUITE 300 BOX 28
LAS VEGAS NV 89102
PASSENGER INFORMATION
Compsny Name: LEWS BRISBOIS BISGAARD SMITH Account No.: LBBS/BH
Date lssued: April 4, 2017 Agency Confirmation: 2A7Y98
Agent: 1CLI27350-1536 mvoice #: 121336
First Name: PAIGE.SUOQZZ| Lest Name: SHREVE

CONFIRMATION INFORMATION
TICKET CONFIRMATION FOR SOUTHWEST AIRLINES IS 59WPQY

FLiGHT Southwests

Monday April 10, 2017

Alr Vendor: SQUTHWEST AIR Flight Number: 1585
From: LAS VEGAS - LAS Departs: 09:00 AM
To:RENO - RNO Arrives: 10:20 AM
Seat: Confirmation #: 56WPQY
Alrcraft: 73W Class of Service: [ Y | ECONOMY CLASS
Opersted By: SOUTHWEST AR Flight Type: NON-STOP
BAGGAQGE FEES MAY APPLY

“Monday April 10, 2017

Car Vendor: HERTZ Confirmation #: H2610982933
Pick-Up Clity: RENO/TAHOE INTL A-TERMINAL Drop-Off City:
2001 EAST PLUMB LANE
Pick-up Date: APRIL 10, 2017 AT 10:20 AM Retum Date: APRIL 12, 2017 BY 05:45 PM
Number of Days: 2 Number of Cars: 1
Car Type: 1 INTERMEDIATE PICKUP Rate Type: DAILY
Rate: 35,60 USD Approx. Rental Cost: USD152.08 INC TAX-OTH CHGS

PHONE-776.785.2884 | RATE{GUARANTEED) USD 35.80 DAILY UNLIMITED MILEAGE | EXTRA HOUR CHARGE 12.10 UNLIMITED MILEAGE |
CORPORATE (D-38193 | MIN AGE 20 - MOST CAR CLASSES. 20-24 RATE DIFFERENTIAL APPLI | DAILY UNLIMITED MILEAGE

HOTEL
Monday April 10, 2017
Hote! Vendor: PEPPERMILL RESORT SPA CASING Confirmation #: 5400858079812
Hotel Address: 2707 S VIRGINIA 8T
RENO NV 89502
PHONE-1-778-8262121
FAX-1-775-8897041
Chack-in Date: April 10, 2017 Check-out Date: April 12, 2017
Number of Rooms: | Number of Persons: {
Number of Nights: 2 Rate: §9.99 USD

RATE GUARANTEED-USD | BEST RATE -GUARANTEED. | PEPPERMILL DELUXE"350 8QFT*4 KING OR 2 QUEENS. | LOCATED iN MAIN TOWER.
BED TYPE ON REQUEST. | RATE INFO-EFF 10APR17 89.99 | TOTAL RATE-282. 88/SURCHARGE-48.20 | CANCEL RQRMTS-CXL-MODIFY BY 2300
HOTEL TIME ON 09APR1T-FEE 1 | NIGHT-INCL TAX- | PERSONS INCLUDED IN RATE-1 ARRIVE-FLTWN1666-T1020

hitp://magna. magnatech.com/OnQueue/H9Y/Apr-10-20171 1102017H9Y33373337343A34...  5/4/2017

Vendor: 46275 American Express Doc ID: 0001S7M8-1 Page 1of2
Voucher: 2125035 Dist: 5041242 Date: 4/30/17 Amount: 519.96
Check#: 188092 AA002363




Page 2 of 2

"FLIGHT Southwest.
Waedneaday April 12, 2017
AlrVendor: SOUTHWEST AIR Fiight Number: 1617
From: RENO - RNO Departs: 05:45 PM
To:LAS VEGAS - LAS Arrives: 07:00 PM
Soat: Confirmation #: 50WPQY
Alreratt: 73W Class of Service: { Y | ECONOMY CLASS
Operated By: SOUTHWEST AIR Fiight Type: NON-STOP
BAGGAGE FEES MAY APPLY
Miscallaneous
Friday November 10, 2017

Start Date: November 10, 2017
Description: HAVE A PLEASANT TRIP......MARK CONFIRMED

INVOICE INFORMATION

involce #: 129338
Sub Total: $ 479.86
Service Fou: § 40.00

Total: $ 519.06
Total Payment: § §15.96
PAYMENT HISTORY o
Date Form of Payment Credit Card Number/Type Amount
04/04/17 Credit Card KK XXX X1014/AX $519.86

{ GENERAL INFORMATION

ISERV!CE FEEMCO: 8900711642273

REMARKS
FOR ‘EMERGENCY” SERVICE AFTER BUSINESS HOURS

PLEASE CALL 1-877-227-2008 ID CODE IS PG|
Qe

http:/magna.magnatech.com/OnQueue/H9Y/Apr-1 0-201711102017H9Y33373337343A34... 5/4/2017

Vendor: 46275 American Express Doc iD: 0001S7M8-2  Page 20f2
Voucher: 2125035 Dist: 5041242 Date: 4/30/17 Amount; 519.96
Check#: 188092 AA002364




INVOICE

. Invoice No. Invoice Date Job No.
151 County Estates Circle
SUNSHINE Reno, NV 89511 1138452 3/16/2017 378334
Litigation rhm 800-330-1112 Job Date Case No.
Services figationservices.com
Discovary t Depositions 1 Triol 3/8/2017 cv15-02349
RECEIVED Case Name
Fitzsimmons vs. MDB Trucking, et al.
Paige S. Shreve, Esq MAR 24 2017
Lewis Brisbois Bisgaard & Smith, LLP Payment Terms
P.0. Box 861629 ACCOUNTSPAYABLE-LA [0 s
Los Angeles, CA 90086-1629
1 CERTIFIED COPY OF TRANSCRIPT OF:
Daniel Koski 353.05
1 CERTIFIED COPY OF TRANSCRIPT OF;
Scott Alen Palmer , Volume HI 379.30
TOTAL DUE >>> $732.35
AFTER 4/15/2017 PAY $805.59
Please note, disputes or refunds will not be honored or issued after 30 days
R anidd
Tax ID: 20-3835523 Phone: 702-893-3383 Fax:702-893-3789
Please detach bottom portion and return with payment.
Job No. 1 378334 BUID :RN-CR
Paige S. Shreve, Esq Case No. ¢ ov15-02349
Lewis Brisbois Bisgaard & Smith, LLP . ;
P.0. Box 861629 Case Name : Fitzsimmons vs. MDB Trucking, et al.
Los Angeles, CA 90086-
Angeles 1625 Invoice No. : 1138452 Invoice Date :3/16/2017
Total Due : $ 732.35
AFTER 4/15/2017 PAY %$805.59
PAYMENT WITH CREDIT CARD _
Cardholder’'s Name:
Card Number:
. Exp. Date: Phone#:
H i
Remit To msh ne Reporting and Litigation Services, Billing Address:
P.O. Box 98813 Zip: Card Security Code:
Las Vegas, NV 89193-8813 Amount to Charge:
Cardholder’s Signature:
Email:
Vendor: 82636 Litigation Services & Technologies of Doc ID: 0001RBC3-1 Page 10of 1
Voucher: 2110019 Dist: 4996537 Date: 3/16/17 Amount: 732.35
Approved by Paige Shreve on 03/28/2017 8.28 AM Check#: 187372 AA002365




INVOICE

Location of Deposition: Reno, NV
Please note, disputes or refunds will not be honored or issued after 30 days

151 County Estaes Cirde Invoice No. Invoice Date Job No.
5 LI
SUNSHIN E Reno, NV%'%” ( 1138845 3/17/2017 378331
Litigation ~ Phone: 800-330-1112 Job Date Case No.
SERVICES lifgationservices.com
Discovary ¢ Depasitions ) Trial 3/6/2017 cv15-02349
RECE‘VED Case Name
ﬂ Fitzsimmons vs. MDB Trucking, et al.
Paige S. Shreve, Esq MAR‘Z““ — -
Lewis Brisbois Bisgaard & Smith, LLP . yment Terms
P.0. Box 861629 ACOONTSPRIBLE LA
Los Angeles, CA 90086-1629
ORIGINAL AND 1 CERTIFIED OOPY OF TRANSCRIPT OF:
PMK MDB Trucking Scott Alen Palmer Vol.1 1,093.40
TOTAL DUE >>> $1,093.40
AFTER 4/16/2017 PAY $1,202.74

Tax ID: 20-3835523

Paige S. Shreve, Esq

Lewis Brisbols Bisgaard & Smith, LLP
P.0O. Box 861629

Los Angeles, CA 90086-1629

Remit To: Sunshine Reporting and Litigation Services,
Lc
P.O. Box 98813
Las Vegas, NV 89193-8813

Phone: 702-893-3383 Fax:702-893-3789

Please detach bottom portion and return with paywnent.

Job No. : 378331 BUID :RN-CR
Case No.  : cv15-02349

Case Name : Fitzsimmons vs. MDB Trucking, et al.
Invoice No. : 1138845 Invoice Date :3/17/2017

TotalDue : $ 1,093.40
AFTER 4/16/2017 PAY $1,202.74

eemB s cator cams
Cardholder's Name:
Card Number:

Exp. Date:

Billing Address:

Zip:

Amount to Charge:
Cardholder’s Signature:

Phone#:

Card Security Code:

Emaill:

Vendor: 82636 Litigation Services & Technologies of Doc ID: 0001RBBS-1  Page 10of 1
Voucher: 2110015 Dist: 4996534 Date: 3/17/17 Amount: 1,083.40
Check#: 187372 AA002366

Approved by Paige Shreve on 03/28/2017 8.27 AM




INVOICE

151 County Esces Circe Invoice No. Invoice Date Job No.
oun i
E%NSH'?E Reno, NV 3‘95‘ 1 1138855 3/17/2017 378333
Imgarion Phone: 800-330-1112 3 Job Date Case No.
services lifigafionservices.com \“ﬁ
Discovery 1 Depasitions i Triol “ece .‘ 3/7/2017 cv15-02349
?‘A"l“\ Case Name
o waﬂ&mmcns vs. MDB Trucking, et al.
Paige S. Shreve, Esq ‘gfﬂ
Lewis Brigbois Bisgaard & Smith, LLP Payment Terms
P.O. Box 861629 Net 15
Los Angeles, CA 90086-1629
ORIGINAL AND 1 CERTIFIED COPY OF TRANSCRIPT OF:
Scott Alen Paimer Vol.2 1,359.23
TOTAL DUE >>> $1,359.23
AFTER 4/16/2017 PAY $1,495.15

Please note, disputes or refunds will not be honored or issued after 30 days

Tax ID: 20-3835523

Phone: 702-893-3383  Fax:702-893-3789

Please detach bottom portion and retura with payment.

Paige S. Shreve, Esq

Lewis Brishois Bisgaard & Smith, LLP
P.O. Box 861629

Los Angeles, CA 90086-1629

Job No. 1 378333 BUID :RN-CR
Case No.  : ¢v15-02349

Case Name : Fitzsimmons vs. MDB Trucking, et al.
Invoice No. : 1138855 Invoice Date :3/17/2017

Total Due : $ 1,359.23
AFTER 4/16/2017 PAY $1,495.15

PAYMENT WITH CREDIT CARD
Cardholder's Name:
Card Number:
Remit To: fLugshlne Reporting and Litigation Services, ::"woa;‘;r%: Phone#:
P.0. Box 98813 Zip: Card Security Code:
Las Vegas, NV 89193-8813 Amount to Charge:
Cardholder's Signature:
Email:
Vendor: 82636 Litigation Services & Technologies of Doc ID: 0001RBBY-1  Page 10f1
Voucher: 2110018 Dist: 4996536 Date: 3/17/17 Amount: 1,359.23
Approved by Paige Shreve on 03/28/2017 8.27 AM Check#: 187372 AA002367




INVOICE NO.: 22604759

COMPEX

TERMS : NET 30 DAYS

ORDER DATE: 11/08/16 &
INVOICE DATE\DATE OF SERVICE: 03/09/17

RECORDS OF: FITZSIMMONS, CAROL
FILE/CLAIM NO.: 27350.1536/30165920648-0001

Legal Services, Inc.

TAX ID: 95-4443964

CASE NAME: ERNEST AND CA V VERSA PRODUCT CLIENT/INSURED: VERSA PRODUCTS COMPANY,

DATE OF LOSS:07/07/2014

BILLED TO:
LEWIS BRISBOIS BISGAARD & SMITH
P.0. BOX 86367
LOS ANGELES, CA 90086-0367
DAVID B. AVAKIAN

RECEIVED

PLEASE REMIT TO:
P.0. BOX 2738
TORRANCE, CA 90509-2738

TEL 800.788.8831 FAX 310.781.9720

ORDERED BY:
LEWIS BRISBOIS BISGAARD & SMITH
6385 SOTUH RAINBOW BOULEVARD, SUITE #5600
LAS VEGAS, NV 89118
DAVID B. AVAKIAN
702-893-3383

PHONE #: 702-893-3383
ACCOUNT #: 43138

Approved by David Avakian on 03/18/2017 7.57 AM

RENOWN REGIONAL MEDICAL RECORDS [Basic Charge - Auth 1 30. 00 30. 00

PROCESSING CENTER hone Call/Status 1 3.50 3.50

CLAUSE: AUTH - MEDS/BILLS/FILMS 1 .00 .00

NOTES: 2 SETS 1 .00 .00

489 .25 122.25

489 .25 122.25

ip 1 14, 50 14. 50

Additional Custodial Feqs 1 | 288. 20 298. 20

1 15. 00 15. 00

1 8.00 8.00

1 14. 50 14. 50

18. 00% §3.68

681.88

TOTAL DUE 681. 88

22604759 T PLEASE USE 8 DIGIT INVOICE NUMFER TO INSURE PR(‘DMPTICREDIT
Vendor: 640 Compex Legal Services, Inc. Doc ID: 0001R5AZ-1 Page 618 1of8 :3
Voucher: 2106725 Dist: 4988992 Date: 3/09/17 Amount; .
Check#: 187329 AA002368




12432016 magna.magnatech.com/OnQueue/MHEY/Nov-26-201609302017HIY 4343438343934 3535333536 . him

EL C T ravel WEINSTEIN LEWIS BRISBOIS, BISGAARD AND SMITH
650 Hospitality Drive, Suite 675 855.500-3694 855-300-8577
San Bernardino, CA 92408 After hours (use code PIP9) After hours (use code PGFFP)
Brian Hurley: (951) 316-7192 877-227.2027 877-227-2008
§ LEWIS BRISBOIS BISGAARD SMITH
l 2300 WEST SAHARA SUITE 300 BOX 28
| LAS VEGAS NV 89102 )
PASSENGER INFORMATION ' 1
"~ Company Name: LEWIS BRISBOIS BISGAARD SMITH Account No.: LBBS/BH |
i Date issued: November 18, 2016 Agency Confinmation: 3Z33VG !
Agent: 12C1.27350-1536 Involice #: 432045 :
. FiestName: PAIGE SUOZZ) .. LastName:SHREVE
'HCKET CONFIRMA‘HON FOR SOUTHWEST AIRLINES ISBAKPN e e
- o T T
Tuesdly Novombor“ 2010 o o A
""" Alir Vendor: SOUTHWEST AIR - “Filght Number: 403 T
From: |LAS VEGAS - LAS Departs: 05:00 PM
To: PHOENIX - PHX Arrives: 07:10 PM
Seat: Confirmation #: BAKPIV
i Alreraft: 737 Class of Service: [ Y | ECONOMY CLASS 5
: Opersted By: SOUTHWEST AIR Flight Type: NON-STOP g
L BAGGAGE ALLOWANGES - BAGGAGE FEES MAY APPLY SR
TuesdayNovember29,2006 T
]T Car Vendor: ALAMO Confirmation #: 1816806306COUNT !
{ Pick-Up City: PHX SKY HARBOR IN-TERMINAL }
x; 1805 E SKY HARBOR CIR S i
: Plck-up Date: NOVEMBER 29, 2016 AT 07:10 PM Return Date: NOVEMBER 30, 2016 BY 04:00 PM i
Number of Days: 1 Number of Cars: {
Car Type: 1 INTERMEDIATE CAR Rste Type: DAILY
Rate: 33.82 USD Approx, Rental Cost: S 53.66 USD
' PHONE-§02-244-0807 | RATE-(GUARANTEED) USD 33.82 DAILY UNLIMITED MILEAGE | EXTRA DAY CHARGE 33.82 UNLIMITED MILEAGE |
! ' EXTRA HOUR CHARGE 11.27 UNLIMITED MILEAGE | DAILY UNLINITED MILEAGE ;
* feHr T e o e — I L ‘ .
b S . e . S sou .u._,! v. .v.ue. ._sm.t,,’,-
fwumsdayﬂavombofso,zou e e S . ]
"7 'Airvendor: SOUTHWESTAR " Flight Number: 16 T ' ;
From: PHOENIX - PHX Departs: 02:00 PM :
To:LAS VEGAS - LAS Arrtvas: 02:05 PM
Seat: Confirmation # BAKPN ]
; Alrcraft: 73W Class of Service: [ Y ] ECONOMY CLASS :
! Operated By: SOUTHWEST AIR Fight Type: NON-STOP |
o e BAGGAGE ALLOWANCES - BAGGAGE FEES MAY APPLY e '
Misceuaneéﬁé” [
satu;gay September 30, 2017 o
: Start Date: Saptember 30, 2017 ;
| Descrption: HAVE A PLEASANT TRIP,ERIAN CONFIRMED e e e ]
titp//magna.magnatech.com/OnCQueus/HSY/Nov-29-201808302017HEY343434383439343535333536.im 1#2
Vendor: 46275 American Express Doc ID: 0001P7CE-1 Page 1 of 2
Voucher: 2069242 Dist: 4888970 Date: 11/28/16 Amount 1.96

AA002369




12432016 magna.magnatech.com/OnQueuaHBY/Nav-2-20160830201 7HEY343434383439343535333536.htm

INVOlCE INFORMATION e e . :
invoice #: 432045 o T T !
_ Sub Total: $ 481.96 |
i Service Fea: $ 40.00 ‘
Total: $ 521.96

Total Payment: § 521.96

 PAYMENT HISTORY e L
Date Form of Payment o Credit Card Number/Type }qut _—
1nens CreditCard . JOOKK JOOXKXX X1014/AX

"GENERAL INFORMATION - F

'SERVICE FEE MCO: 8900685601737

e s 5 iwenes Dmsrantim

(REMARKS . _ SO
[FOR *EMERGENCY* SERVICE AFTER BUSINESS HOURS _‘
IPLEASE CALL 1-877-227-2008 ID CODE IS PGF e

WMWMMWWNWQ-MMMMMWM 22

Vendor: 46275 American Express Doc ID: 0001P7CE-2  Page 20f2

Voucher: 2069242 Dist: 4888970 Date: 11/28/16 Amount: 521.96
AA002370




Lewis Brisbois Bisgaard & Smith LLP

Cost Advance Ticket
Check Request
# LV-05385
1. Check — Date Needed: 11/14/16
2 Type of Expense:
**Finance Committee approval required

0O | Filing Fee 5 @ | Court Reporter Fee CR

O | Witness Fee 7 O | Mediation / Arbitration Fee** AM

0 | Prof. Consulting / Service Fee S O | COD Transcription (invoice Needed)™ G

[0 | Expert Witness Fee** J 0O | Reproduction / Copies R

0 | Jury Fees JF O | Reproduction / Medical Records RR

0 | Deposition H

Any client-related requests over $500.00 require Lane Ashley's approval. All educational
expenses/seminars require Kar! Loureiro's approval.

Client and File Name:
Client and Matter No.:
Amount:

Payee / Vendor:
Mailing Address:

Payee's Telephone No.:
Payee's Tax LD, No.:
Explanation for billing purposes:

SQPr® Nonrw

©

David Avakian
Susan
Kingsbury

Attorney:
Secretary:

Auth. by/.

Ext:
Ext:

Fitzsimmons v. Versa

27350-1536

$510.00

Hoogs Reporting Group

435 Marsh Ave.

Reno, NV 89509

775-327-4460

47-2228808

Fee for copies of deposition transcripts

1720
4383

i @\m 3%
Sighature.________——

Return to:
Floor:

Remember to have Attorney Sign and Attach all Supporting Backup

Vendor: 87591 Hoogs Reporting Group, Inc. Doc ID: 00010K6I-1 Page 10f2
Voucher: 2060786 Dist: 4857081 Date: 11/14/16 Amount: 510.00
Check#: 11995 AA002371




INVOICE

. N Inwoice No. Iavoice Date Job No.
4l HOOGS o
N Job Date Case No.
i = e b -
Lt 2 M BROLE 10/17/2016
Cass Name
Flasimmons v MD8 Trucking
Paige Shreve, Esq.
tLse.;gis, Brisbols, Bi:?v?rd & Smith, Ltd. Payment Terms
S S. Rainbow .
Suite 600 Due upon receipt
Las Vegas, NV 89118
Cartified Copy of the Videotaped Deposition of:
Videotaped- Carol Fitzsimmons 290.00
Certified Copy of the Videotaped Deposition of:
Videotaped- Emest Bruce Fitzsimmons 220.00
TOTAL DUE >>> $510.00

appreciate your business!

FOR QUESTIONS, PLEASE CONTACT US AT (775) 327-4460.

Balance Is due upon receipt and not contingent upan dlient or insurance carrier reimbirsement. MasterCard and VISA are accepted. We

Tax 1D; 47-2228808
Please detach boitom portion and return with payment.
Paige Shreve, Esq Sith, L1d Invoice No. 18488
Lewis, Brisbols, Blsomd & .
6385 5. Rainbow Bivd. Invoice Date 11/2/2016
Suite 600 Total Due : $ 510.00
Las Vegas, NV 89118
Job No. s 15646
Remit To: Hoogs Reporting Group BUID : CR-1
435 Marsh Avenue Case No.
NV 89509 Case Name : Fitzsimmons v MDB Trucking
[
Vendor: 87591 Hoogs Reporting Group, inc. Doc ID: 00010K6I-2 Page 2 of 2
Voucher: 2060786 Dist: 4857081 Date: 11/14/16 Amou
Check#: 11995 AA00237 2




INVOIC

Job

All American Court Reporters
Suite 300 1
Cas Vegas, NV 89144 110780 12/23/2016 1053030
Phone:702.240.4393  Fax:702.384.5506 Jab Dets Case No.
11/30/2016 CV15-02349
Case Name
Emest Bruce Fzsimmons vs. MDB Trucking, LLC
Paige S. Shreve
Lewis Brisbols Bisgaard & Smith LLP - Las Vegas Payment Terms
6385 S. Rainbow Bivd.
Suite 600 Net 90
Las Vegas, NV 89118
FORENSIC TESTING *VIDEO SERVICES ONLY*
Video Per Diem 1,475.00
DVD - MPEG4 0.00
TOTALDUE >>> $1,475.00
Client Matter : 27350-1530
Cisim No. ! 30165920648-0001

Insured Sedgwick
Location of Job : Tempe, AZ

Thank you for using All American Court Reporters. Al Major credit cards accepted.
**payments also accepted ondine at: www.aacriv.com**

RECEIVEL "

DEC 27 2016

ACCOUNTS PAYABLE-LA

Tax ID: 88-0473546

Palge S. Shreve

Lewis Brishois Bisgaard & Smith LLP - Las Vegas
6385 S. Rainbow Biwd,

Suite 600

Las Vegas, NV 89118

Remit To: AHl American Court Reporters
1160 North Town Center Drive
Suite 300
Las Vagas, NV 89144

Please detach bottom portion and return with payment.

Invoice No. : 1110780
Invoice Date : 12/23/2016
Total Due : $1,47%.00

Job No. : 1053030

BUID t 3-VEGAS

Case No. ¢ CV15-02349

Case Name : acmanmmslmmvs.MDBTm\g,

Vendor: 34474 All American Court Reporters
Voucher: 2078093 Dist: 4911335
Approved by Paige Shreve on 01/03/2017 12.10 PM

Doc ID: 0001PiIM6-1 Page
Date: 12/23/16 Amount:

1of1
1,475.00

Check#: 179521 AA002373




42350 = (5306

RIMKUS By ecion
Consulting Graup, Inc. 6\u60

P.0. BOX 4673 F’\gc g W

HOUSTON, TEXAS 77210 NS e
(702) 304-1508
NS

FEDERAL 1D): 76-0163936

rer——————N -~ ———————— e

LEWIS, BRISBOIS, BISGAARD & SMITH, L.L.P. Invoice Number: 6493132

6385 SOUTH RAINBOW BLVD,, STE. 600 Invoice Date: Aupgust 16,2016
LAS VEGAS, NV 89118 File Number: 01208443
CONTACT: DAVID AVAKIAN
Re: WILT/ NS VMD RSO W
MARKER 39-RENO, NV
Style: ANGELA MICHELLE WILT/ERNEST BRUCE & CAROL FITZSIMMONS V., MDB TRUCKIN
Insured: VERSA PRODUCTS COMPANY (SELF-INSURED)

Cause No.: CV15-02410/CV15-02349
Claim No.: 301659206480/301659206480/

M

FOR PROFESSIONAL SERVICES RENDERED

UR IN
Consulting FEes ...vvvmrrinemsmssinmisnasimenisio freriasarer $4,704.00
EXPenses ......ovvuenieens 902,78
State Taxes 0.00
Po T SRR SRR R R e 0.00
Total Current Charges $5,606.78
(see attached pages for detail)
Total Now Due $5.606.78

BILLS ARE DUE AND PAYABLE UPON RECEIPT

PLEASE REFERENCE OUR FILE NUMBER AND INVOICE NUMBER ON CHECK
AND MAKE PAYABLE TO:

RIMKUS CONSULTING GROUP

Vendor:
Voucher:

27990 Rimkus Consulting Group, Inc Doc ID: 0001MYFC-1  Page
im} , : - 10f3
2030022 Dist: 4774942 Date: 8/16/16 Am%unt: 5,606.78
AA002374

Approved by David Avakian on 08/23/2016 7.16 AM Check#. 171377




RIMKUS

Cansulting Group. Inc.

File Number: 01208443 August 16, 2016
Invoice Number: 6493132 Page 2
DETAILS OF CURRENT CHARGES
Date Init,  Title Description of Services Hours  Rate Amount
06/1316 GFM  DIVISION MGR INITIAL FILE REVIEW; MAKE INSPECTION 3.00 24000 720.00
ARRANGEMENTS.
06/15/16 GFM  DIVISION MGR TRAVEL BETWEEN RCG OFFICE AND 12.00 240.00 2,880.00
SPARKS, NV; REVIEW DOCUMENTS EN
ROUTE; MEET WITH PAUL SHPIRT;
VISUALLY INSPECT, PHOT 'OGRAPH, AND
FUNCTIONALLY TEST SUBJECT TRUCK.
06/16/16 GFM  DIVISION MGR ADDITIONAL DOCUMENT REVIEW, 1.00 24000 240.00
06/17/16 GFM  DIVISION MGR RESEARCH BELLY-DUMP CONTROL 1.00 240.00 240.00
VALVES.
07/08/16 GFM  DIVISION MGR CORRESPONDENCE WITH DAVID 0.60 240.00 144.00
AVAKIAN; RESIZE PHOTOGRAPHS AND
PROVIDE TO CLIENT IN ADVANCE OF
TELECONFERENCE.
07/14/16 GFM  DIVISION MGR REVIEW FILE; PARTICIPATE IN 200 24000 480.00
TELECONFERENCE.
Total Fees: 19.60 $4,704.00
TIME SUMMARY.
Title Hours Fees
DIVISION MGR 19.60 4,704.00
—12.80 $. 470400
EXPENSE SUMMARY
Expense Amount
AUTOMOBILE MILEAGE - 40.00
PHOTOGRAPHS 110.00
Vendor: 27990 Rimkus Consulting Group, In .
o 2030022 Dist 4774042 e Doc [D- 000IMYFC-2  Page 20f3
Approved by David Avaki : mount: 5,606.78
pp y akian on 08/23/2016 7.16 AM Check#:. 171377 AA002375




RIMKUS

Consulling Group. Inc, August 16. 20‘6
File Number: 01208443 e
Invoice Number: 6493132
TRIP EXPENSES 6.80
PARKING AND TOLLS 24.00
72198
TRANSPORTATION
Total Expenses: 3 902,78
Total Amount Due: § 560678
[ Vendor: 27990 Rimkus Consuilting Group, Inc Doc ID: 0001MYFC-3  Page 30f3
Voucher: 2030022 Dist: 4774942 Date: 8/16/16 Amount; A00 5,606.78

Approved by David Avakian on 08/23/2016 7.16 AM Check#: 171377 A 376
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N30~ 1SSk

D . AvakKoNn

INVOICE

Involca No. Invoice Date 3ob No.
HOOGS -
3ob Date Case No.
REPORTING GROUPRP o/25/2017
Cass Name
Azemmons v MDB Trucking
Paige Shreve, Esq.
su”w:,s Brisbots, W & Smith, Ltd, Poyment Terms
Sulte 6&3"‘*""‘ . Due upon receipt
Las Vegas, NV 89118
Electranic Copy.of the Deposition of: —
Sonya Corthell 335.30
' TOTAL DUE >>> $338.90

Batance is due upon receipt and not contingent upon dient or insurance carrier reimbursement. MasterCard and VISA are accepted. We
appreciate your business!

FOR QUESTIONS, PLEASE CONTACT US AT (775) 327-4460.

Tax ID: 47-2228808
Please detach botiom portion and return with payment.
Paige Shreve, Esq. Invoice No. : 18948
Lews, Brisbots, Bimm Smith, Ltd. Invoice Date  : 6/13/2017
Su% TotalDue : $ 3335.30

600
Las Vegas, NV 89118

Vendor: 87591 Hoogs Reporting Group, Inc. DocID: 0001TR3S
Queuet#: 651884 Voucher#: 2156130 Paid:  7/31/17 Amount: 335.30
Approved by: David Avakian Check#: 193241 AA002378




AA002379
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INVOICE NO.: 22760023 & C OMPEX TERMS : NET 30 DAYS

ORDER DATE: 04/24/17

Legal Sarvices, Inc.
INVOICE DATE\DATE OF SERVICE: 05/10/17 TAX ID: 96-4443964
CASE NAME: BEVERLY CROSS V VERSA PRODUCTCLIENT/INSURED: VERSA
RECORDS OF: CROSSLAND, BEVERLY DATE OF LOSS:
FILE/CLAIM NO.: 27350.1558/27350.1558
BILLED TO: ORDERED BY:

LEWIS BRISBOIS BISGAARD & SMITH LEWIS BRISBOIS BISGAARD & SMITH
P.O. BOX 86387 6385 SOTUH RAINBOW BOULEVARD, SUITE #600
LOS ANGELES, CA 90086-0367 LAS VEGAS, NV 89118
DAVID B. AVAKIAN DAVID B. AVAKIAN

702-893-3383
PLEASE REMIT TO: PHONE #: 702-893-3383
P.0. BOX 2738 ACCOUNT #: 43138

TORRANCE, CA 90509-2738
TEL 800.788.8831 FAX 310.781.9720

RENO ORTHOPEDIC CLINIC 1} 30.00 30. 00
CLAUSE: AUTH - MEDS/BILLS/FILMS 1 3.50 3.5
NOTES: CLOSED: CASE SETTLED thorlzation Prep 1 .00 .00
uthorization Service 1 . 00 .00

leld Trip 11 14.50 14. 50

ush 1] 25.00 25.00

hipping and Handling 1 8.00 8.00

UB TOTAL 81.00

TOTAL DUE 81.00

HECENVED
MAY 16{2017
ACCOUNTS PRYABLE-LA

22760023 -f PLEASE USE 8 DIGIT INVOICE NUMFER TO INSURE PRC]OMPTICREDIT

DOCUMEINTRBIALAL, P BOC
Vendor: 640 Compe\); Le%al r1S$ervicezsi gggéBzox 2738 g:i% "D:6/1 8/019,1 SFNP Amount: 81.00
Queued#: 634310 'oucher#:. : 6
Approved by: David Avakian Check#: 189865 AA002380




INVOICE NO.: 22760034

COMPEX

TERMS : NET 30 DAYS

ORDER DATE: 04/24/17 &
INVOICE DATE\DATE OF SERVICE: 05/10/17

Lagal Sarvices, Inc.

TAX ID: 95-4443964

CASE NAME: BEVERLY CROSS V VERSA PRODUCTCLIENT/INSURED: VERSA

RECORDS OF: CROSSLAND, BEVERLY DATE OF LOSS:
FILE/CLAIM NO.: 27350.1558/27350.1558
BILLED TO: ORDERED BY:
LEWIS BRISBOIS BISGAARD & SMITH LEWIS BRISBOIS BISGAARD & SMITH
P.0. BOX 86367 6385 SOTUH RAINBOW BOULEVARD, SUITE #600

LOS ANGELES, CA 90086-0367
DAVID B. AVAKIAN

PLEASE REMIT TO:

P.0. BOX 2738

TORRANCE, CA 90509-2738

TEL 800.788.8831 FAX 310.781.9720

H88920- C REHABILITATION SERVICES OF NEVAD ‘: 3& g Sg. g
A R

CLAUSE: AUTH - MEDS/BILLS/FILMS 1 .00 .00

NOTES: CLOSED: CASE SETTLED 1 .00 .00

1] 145 14. 50

1] 26.00 25.00

1 8.00 8.00

81.00

TOTAL DUE 81.00

22760034 -> PLEASE USE 8 DIGIT INVOICE NUM?ER TO INSURE PR(rMPTiCREDIT

LAS VEGAS, NV 89118
DAVID B. AVAKIAN
702-893-3383

PHONE #: 702-893-3383
ACCOUNT #: 43138

RECENVED
201
YABLE-LA

Vendor: 640 Compex Legal Services, Inc./Box 2738 DocID: 0001SFOM
Queue#: 634332 Voucher#: 2129636 Paid: 6/19/17 Amount: 81.00
Approved by: David Avakian Check#: 189865 AA002381




INVOICE NO.: 22760033 & COMPEX TERMS : NET 30 DAYS

INVOICE DATE\DATE OF SERVICE: 05/10/17 TAX ID:; 95-4443964
CASE NAME: BEVERLY CROSS V VERSA PRODUCTCLIENTANSURED: VERSA
RECORDS OF: CROSSLAND, BEVERLY DATE OF LOSS:
FILE/CLAIM NO.: 27350.1558/27350.1658
BILLED TO: ORDERED BY:
LEWIS BRISBOIS BISGAARD & SMITH LEWIS BRISBOIS BISGAARD & SMITH
P.O. BOX 86367 6385 SOTUH RAINBOW BOULEVARD, SUITE #600
LOS ANGELES, CA 900856-0367 LAS VEGAS, NV 89118
DAVID B. AVAKIAN DAVID B. AVAKIAN
702-893-3383

PLEASE REMIT TO: PHONE #: 702-893-3383
P.0. BOX 2738 ACCOUNT #: 43138
TORRANCE, CA 90509-2738

TEL 800.788.8831 FAX 310.781.9720

RENOWN REGIONAL MEDICAL CENTER asic Charge - Auth 1 30. 00 30. 00
CLAUSE: AUTH - MEDS/BILLS/FILMS hone Call/Status 1 3.50 3.50
NOTES: CLOSED: CASE SETTLED uthorization Prep 1 .00 .00
horization Service 1 .00 .00

Trp 1 14.50 14, 50

1 25.00 25. 00

hipping and Handling 1 8. 00 8.00

UB TOTAL 81. 00

TOTAL DUE 81.00

RECEIVED
MAY 1§ 2017

AIDOOUNTS YABLE-LA

22760033 T PLEASE USE 8 DIGIT INVOICE NUMFER TO INSURE PRTMPTICREDIT

Vendor: 640 Compex Legal Services, Inc./Box 2738 Doc ID: 0001SFOQ
Queuet: 634334 Voucher#: 2129637 Paid: 6/19/17 Amount: 81.00
Check#: 189865 AA002382

Approved by: David Avakian




INVOICE NO.: 22760037 & COMP Ex TERMS : NET 30 DAYS

ORDER DATE: 04/24/17 Toeel Sarvics, .
INVOICE DATE\DATE OF SERVICE: 05/10/17 TAX ID: 95-4443964

B ASE NAME: BEVERLY CROSS V VERSA PRODUCTCLIENTANSURED: VERSA

RECORDS OF: CROSSLAND, BEVERLY DATE OF LOSS:

FILE/CLAIM NO.: 27350.1558/27350.1 558

BILLED YO: ORDERED 8Y:
LEWIS BRISBOIS BISGAARD & SMITH LEWIS BRISBOIS BISGAARD & SMITH
P.0. BOX 86367 6385 SOTUH RAINBOW BOULEVARD, SUITE #600
LOS ANGELES, CA 90086-0367 LAS VEGAS, NV 89118
DAVID B. AVAKIAN DAVID B. AVAKIAN
702-893-3383

PLEASE REMIT TO: PHONE #: 702-893-3383
P.0. BOX 2738 ACCOUNT #: 43138
TORRANCE, CA 90508-2738

TEL 800.788.8831 FAX 310.781 8720

ST. MARY'S REGIONAL MEDICAL CENT 1| 30.00 30. 00
ER, RENO 1 3.50 3.50
CLAUSE: AUTH - MEDICAL 1 .00 .00
NOTES: CLOSED: CASE SETTLED 1 .00 .00
1| 14.50 14. 50

1] 25.00 28.00

1 8.00 8. 00

81.00

TOTAL DUE 81.00

RECENED
MAY 16]2017
AQCOUNTS PRYABLE-LA

22760037 -{» PLEASE USE 8 DIGIT INVOICE NUM%ER TO INSURE PR+MPT CREDIT
DOCUMBITIONMAC FLDOC
Vendor: 640 Compex Legal Services, Inc./Box 2738
. . , Inc. DocID: 0001SFOV
Queue#: 634338 Voucher#: 2129638 Paid: 6/19/17 © Am 81.00

Approved by: David Avakian "
Check#: 189865 AA002383




INVOICE NO.: 22760039 & COMPEX TERMS : NET 30 DAYS

ORDER DATE: 04/24/17 Traal Sl o
INVOICE DATE\DATE OF SERVICE: 06/1017 TAX ID: 95-4443964
CASE NAME: BEVERLY CROSS V VERSA PRODUCTCLIENT/AINSURED: VERSA
RECORDS OF: CROSSLAND, BEVERLY DATE OF LOSS:
FILE/CLAIM NO.: 27350.1558/27350.1658
BILLED TO: ORDERED BY:

LEWIS BRISBOIS BISGAARD & SMITH LEWIS BRISBOIS BISGAARD & SMITH
P.0. BOX 86367 6385 SOTUH RAINBOW BOULEVARD, SUITE #600
LOS ANGELES, CA 90086-0367 LAS VEGAS, NV 89118
DAVID B. AVAKIAN DAVID B. AVAKIAN

702-893-3383

PLEASE REMIT TO: PHONE #: 702-893-3383
P.0. BOX 2738 ACCOUNT #: 43138
TORRANCE, CA 90509-2738

TEL 800.788.8831 FAX 310.781.9720

ST. MARY'S REGIONAL MEDICAL CENT 1| 80.00 30. 00
ER (BILLING) 1 3.50 3.50
CLAUSE: AUTH - BILLING uthorization Prep 1 .00 .00
NOTES: CLOSED: CASE SETTLED uthorization Service 1 .00 .00
ut of Area 1] 20.00 20. 00
ush 1] 25.00 25.00
ipping and Handling 1 8.00 8.00
UB TOTAL 886.50
TOTAL DUE 86. 50
MAY 16 2011
ADCOUNTS FAYABLE-LA
22760039 - PLEASE USE 8 DIGIT INVOICE NUM#ER TO INSURE PR+MPT{CREDIT
Vendor: 640 Compex Legal Services, Inc./Box 2738 Doc ID: 0001SFP1

Queue#: 634341 Voucher#: 2129639 Paid: :
Approved by: David Avakian Cﬁfc.:k#?mgq g9865 AmountAA0023826.50




INVOICE NO.: 22760041

COMPEX

TERMS : NET 30 DAYS

ORDER DATE: 04/21/17 &
INVOICE DATE\DATE OF SERVICE: 05/10/17

Legal Services, Inc.

TAX ID: 95-4443964

CASE NAME: BEVERLY CROSS V VERSA PRODUCTCLIENTANSURED:

RECORDS OF: CROSSLAND, BEVERLY
FILE/CLAIM NO.: 27350.1558/27350.1558

DATE OF LOSS:

BILLED TO:
LEWIS BRISBOIS BISGAARD & SMITH
P.0O. BOX 86367
LOS ANGELES, CA 90086-0367
DAVID B. AVAKIAN

PLEASE REMIT TO:

P.0. BOX 2738

TORRANCE, CA 90508-2738

TEL 800.788.8831 FAX 310.781.8720

ORDERED BY:
LEWIS BRISBOIS BISGAARD & SMITH
6385 SOTUH RAINBOW BOULEVARD, SUITE #600
LAS VEGAS, NV 89118
DAVID B. AVAKIAN
702-893-3383

PHONE #: 702-893-3383
ACCOUNT #: 43138

H88786- A REMSA AMBULANCE SERVICE 1 30. 00 30. 00

CLAUSE: AUTH - MEDS/BILLS 1 3.50 3.50

NOTES: CLOSED: CANCELLED 1 .00 .00

1 .00 . 00

1 14,50 14.50

1 25.00 25. 00

1 8.00 8.00

81.00

TOTAL DUE 81.00

RECENED
MAY 16| 2017
ACCOUNTS PAYABLE-LA
22760041 -+ PLEASE USE 8 DIGIT INVOICE NUM%ER TO INSURE PR&TMPT lCHEDIT
Vendor: 640 Compex Legal Services, Inc./Box 2738 DocID: 00
2::'%%#; b 834;111 ;\1 i Voucher#: 2130234 Pgi%: 61 9/1(;1 SeX3 Amount: 81.00
y: David Avakian Check#: 189865 AA002385




AA002386
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) From  Precision Discovery, Inc.
RECISI@N 25, 420 Srec, B 0
| 4 New York, NY 10038

invoice No. 151302
invoice Date Q2072017
02/20/2017

Subject Masvel v. Tes Fury - Managed Review -
Involce for the Period of 02/13/2017 -
021W2017

Duscription

027172017 - Eric Moriey:
Croate seraches to isoiate further review documenis, Parform quallty check on
same documenis 10 datsrming which 10 escaiate 1o T, Kidde o Lawie Brisbois.

02N Y2017 - Jordan Mareice: 850 $50.00 $428.00
Pearform qualty check on frst isvel reviewed documents coded 83 hat.
Q2NY2017 - Eric Morley: 3.00 $56.5%0 $178.50

Dowriong softwars (n oroar 10 be abie 10 opent Adobe Siustrator and Phatoshop
documonts. Aeview all remaining documents coded as technical sus and

upciate coding.

02MYR0VT - Civistal J. Ooaldsy: 750 $50.00 $375.00
Perform qualty oheck on documents coded a8 needing further review,

02142017 - Joxdan Maneke: 850 $50.00 $5.00
Perform quality check on first level reviewed documents coded as hot.

02/14/2017 - Christsl J. Conidsy: 11.00 $£0.00 $0590.00
Periorm qualty check on documents coded as neading further review.

CVIS2017 - Civistal J. Coaldey: 5.00 $50.00 $250.20
Perform quaitty chack an docurnents coded as needing futher review.

0211812017 - Joxdan Manske: 7.00 $50.00 $380.00
Periomm qualily check on fikst isvel reviewsed documents coded &8 hot.

02N&A01T - Eric Moriey: 75 $58.50 $100.08

mmm«.mmummmmm
o sscalate to T. Kidde at Lewis Brisbols.

Total Amount Due for Current invoics Period: $2,813.76

Rem/ttanes invionation:
Page 10of2
~
Vendor: 57508 Precision Discovery, LLC DocID: O0001RRRM
Queue#: 626198 Voucher#: 2117389 Paid: 5/19/17 Amount: 2,813.76
Approved by: Thomas S. Kidde Check#: 187175 AA002387




Wire Transter information:

First American Bank

1880 Louis Avenus, Elk Grove Viage, IL 60007
Fouting Number: 071922777

Account Number: 07813258401

SWIFT# FAMBUS44

Pisase refer 1o the invoica number(s).

Via Fagular Mal:
Precision Discovary, Inc.

26 W. 45th Street, Suite 701
New York, NY 10038

Atin; Asha Parmansnd

Page 20f2

—M
Vendor: 57508 Precision Discovery, LLC DocID: O0001RRRM
Queue#: 626198 Voucher#: 2117389 Paid: 5/19/17 Amount: 2,813.76
Approved by: Thomas S. Kidde Check#: 187175 AA002388
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Cansulting Group, inc. R Doy ‘ _‘,T
P.O. BOX 4673 %2 08 o,
HOUSTON, TEXAS 77210
(702) 304-1508 Fooonimon ~
By,

FEDERAL ID: 76-0163936

LEWIS, BRISBOIS, BISGAARD & SMITH, L.L.P. Invoice Number: 6507140
6385 SOUTH RAINBOW BLVD,, STE. 600 Invoice Date: December 27, 2016
File Number: 01208443

CONTACT: DAVID AVAKIAN ™

Re:
Style: ANGELA MICHELLE WILT/ERNEST BRUCE & CAROL FITZSIMMONS V. MDB TRUCKIN
Insured: VERSA PRODUCTS COMPANY (SELF-INSURED)

Cause No.: CV15-02410/CV15-02349
Claim No.: 301659206480/301659206480/

FOR PROFESSIONAL SERVICES RENDERED

CURRENT BILLING

Consulting Fees 680.00
Expenses
State Taxes .00
Other

Total Current Charges e 39,324.00

(see attached pages for detall)
Outstsuding Invoices
Date Invoice Invoice Amount Date Paid  Payment Recelved Balance

BILLS ARE DUE AND PAYABLE UPON RECEIPT

PLEASE REFERENCE OUR PILE NUMBER AND INVOICE NUMBER ON CHECK
AND MAKE PAYABLE 7T0:

RIMKUS CONSULTING GROUP

Vendor: 27990 Rimkus Consulting Group, Inc Doc ID: 0001REDX-1  Page 10of4
Voucher: 2112099 Dist: 5002357 Date: 12/27/16 Amount: 1,644.00
Approved by David Avakian on 04/01/2017 8.53 AM Check#: 187400 AA002391




RIMKUS

Consulting Croup, Inc.
File Number: 01208443 December 27, 2016
Invoice Number: 6507140 Page 2
08/16/16 6493132 $5,606.78 11/15/16 $5,606.78 $0.00
10/31/16 6501734 $4,838.71 $0.00 $4,838.71
$4,838.71
Total Now Due $14.162.71
Vendor: 27990 Rimkus Consulting Group, Inc Doc ID: 0001REDX-2  Page 20f4
Voucher: 2112099 Dist: 5002357 Date: 12/27/16 Amount: 1,644.00
Approved by David Avakian on 04/01/2017 8.53 AM Check#: 187400 AA002392




RIMKUS
Ceonsulting Growep, Inc.

File Number: 01208443 December 27, 2016
Invoice Number: 6507140 Page 3
DETAILS OF CURRENT CHARGES
PROFESSIONAL SERVICES
Date Init. Tile Description of Services Hours  Rate Amount
1102/16 GFM  DIVISION MGR TRAVEL BETWEEN RCG OFFICE AND 8.00 240.00 1,920.00

INSPECTION SITE E OF SPARKS, NEVADA.
11/02/36¢ GFM  DIVISION MGR MEET WITH CLIENT AT MDB YARD; 6.00 240.00 1,440.00
PARTICIPATE IN AND DOCUMENT JOINT
INSPECTION OF SAND TRUCK,
INCLUDING REMOVAL OF VERSA VALVE
FROM TRAILER #3; DRIVE TO ACCIDENT
SITE AND OBTAIN DRIVE-THROUGH
VIDEO.
11/03/16 GFM  DIVISION MGR PROCESS PHOTOGRAPHS AND VIDEO; 0.50 240.00 120.00
CORRESPONDENCE WITH PAIGE SHREVE.
11/08/16 GFM  DIVISION MGR CORRESPONDENCE WITH CLIENT; MAKE 0.50 240.00 120.00
ARRANGEMENTS TO ATTEND JOINT
EXAMINATION IN PHOENIX NQV. 30.
1172916 GFM  DIVISION MGR TRAVEL FROM RCG DENVER OFFICE TO 1.50 240.00 840.00
TEMPE, AZ.
11/30/16 GFM  DIVISION MGR DRIVE FROM HOTEL TO INSPECTION 10.00 240.00 2,400.00
LOCATION; MEET WITH CLIENT; ATTEND
JOINT DESTRUCTIVE INSPECTION OF
TWO VALVE ASSEMBLIES.
11/30/16 GFM  DIVISION MGR RETURN TO DENVER FROM TEMPE, AZ; 3.50 240.00 £40.00
REVIEW FILE EN ROUTE.
Total Fees: 32.00 $7,680.00
TIME SUMMARY
Title Hours Fees
DIVISION MGR 32.00 7,680.00
32,00 $ __7.680.00
EXPENSE SUMMARY
Vendor: 27990 Rimkus Consulting Group, Inc Doc ID: 0001REDX-3  Page 30f4
Voucher: 2112099 Dist: 5002357 Date: 12/27/16 Amount: 1,644.00
Approved by David Avakian on 04/01/2017 8.53 AM Check#: 187400 AA002393




RIMKUS

Consulting Group, tac.

File Number: 01208443 December 27, 2016
Invoice Number: 6507140 Page 4
Expense Amount
AUTOMOBILE MILEAGE 128.02
PHOTOGRAPHS 251.00
TRIP EXPENSES 394.68
PARKING AND TOLLS 53.00
TRANSPORTATION 817.30
Total Expenses: @
Total Fees and Expenses: S 032480
Balance Due From Previous Invoice(s): $4,838.71
Total Amount Due: $ 14.162.71
Vendor: 27990 Rimkus Consulting Group, Inc Doc ID: 0001REDX-4 Page 40f4
Voucher: 2112099 Dist: 5002357 Date: 12/27/16 Amount: 1,644.00
Approved by David Avakian on 04/01/2017 8.53 AM Check#: 187400 AA002394
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EEEE Consulting Group, inc. W e T
suas NgY 07 518
Eass P.0. BOX 4673 '
ANEs
] HOUSTON, TEXAS 77210 COOUNTS £A7ABLE - LA
T3 ™ (702) 304-1508 A

FEDERAL ID: 76-0163936

LEWIS, BRISBOIS, BISGAARD & SMITH, L.L.P. Invoice Number: 6501734
6385 SOUTH RAINBOW BLVD,, STE. 600 Invoice Date: October 31, 2016
LAS VEGAS, NV.80118 File Number: 01208443
CONTA DAVID AVAKIA

Re: WILT/E RUCKIN 1 W

MARKER 39-RENQ, NV

Style: ANGELA MICHELLE WILT/ERNEST BRUCE & CAROL FITZSIMMONS V. MDB TRUCKIN
Insured: VERSA PRODUCTS COMPANY (SELF-INSURED)

Cause No.: CV15-02410/CV15-02349
Claim No.: 301659206480/301659206480/

FOR PROFESSIONAL SERVICES RENDERED

CURRENT BILLING

(see attached pages for detail)

Outstandirg Invoices

Date Involice Invaice Amount Date Paid  Payment Received Balance

BILLS ARE DUE AND PAYABLE UPON RECEIPT

PLEASE REFERENCE OUR FILE NUMBER AND INVOICE NUMBER ON CHECK
AND MAKE PAYABLE TO:

RIMKUS CONSULTING GROUP

[Vendor: 27990 Rimkus Consulting Group, Inc Doc iD: 00010OHH5-1  Page 1of4
Voucher: 2059789 Dist: 4854891 Date: 10/31/16 Amount: 4.838.71
AA002395

Approved by David Avakian on 11/10/2016 9.34 AM Check#: 175365




RIMKUS

Consuiting Gegup, Inc.

File Number: 01208443 October 31,2016
Invoice Number: 6501734 Page 2
08/16/16 6493132 $5,606.78 $0.00 $5,606.78
$5,606.78
Total Now Due $10.445.49
Vendor: 27990 Rimkus Consulting Group, Inc Doc ID: 00010HH5-2 Page 20f4
Voucher: 2059789 Dist: 4854891 Date: 10/31/16 Amount: 4,838.71

Approved by David Avakian on 11/10/2016 9.34 AM Check#: 175365 AA002396




RIMKUS

Conasulting Croup. Inc.
File Number: 01208443 October 31,2016
Invoice Number: 6501734 Page 3
HESE o
DETAILS OF CURRENT CHARGES v raen
KGY 07 263
PROFESSIONAL SERVICES Ca
ACGOUNTS FAIASE - LA
Date Init.  Tille Description of Services Hours  Rate Amount
09/28/16 GFM  DIVISION MGR CORRESPONDENCE WITH CLIENT; 1.00 240.00 240.00
REVIEW AND COMMENT ON PROPOSED
PROTOCOL; ARRANGE FOR FOLLOWUP
INSPECTION.
10/10/16 GFM  DIVISION MGR REVIEW FILE; PARTICIPATE IN PRE- 1.00 240.00 240.00
INSPECTION TELECONFERENCE.
10/13/16 GFM  DIVISION MGR TRAVEL BETWEEN RCG OFFICE AND 8.00 240.00 1,920.00
RENQ, NEVADA.
10/13/16 GFM  DIVISION MGR ATTEND AND PARTICIPATE IN JOINT 600 240.00 1,440.00
DESTRUCTIVE EXAMINATION OF TRUCK;
PROCESS PHOTOGRAPHS.
10/21/16 GFM  DIVISION MGR TELEPHONE CONVERSATION WITH 1.50 240.00 360.00
DAVID AVAKIAN; REVIE W ADDITIONAL
DOCUMENTS PROVIDED BY CLIENT;
CONSU LT WITH BNS; REVIEW AERIAL
PHOTOGRAPHS OF ACCIDE NT AREA.
Total Fees: "17.50 "$4,200.00
TIME SUMMARY
Title Hours Fees
DIVISION MGR 17.50 4,200.00
—l12.30 £ 420000
EXPENSE MARY
Expense Amount
AUTOMOBILE MILEAGE 4].66
PHOTOGRAPHS 59.50
TRIP EXPENSES 115.35
Vendor: 27990 Rimkus Consulting Group, Inc Doc ID: 00010HH5-3 P
: ' : - age
Voucher: 2059789 Dist: 4854891 Date: 10/31/16 Amgount: 4 8::33; f7:
Approved by David Avakian on 11/10/2016 9.34 AM Check#t: 175365 AA002397




RIMKUS
Cansuiting Croup. Inc.
File Number: 01208443 October 31, 2016
Invoice Number: 6501734 Page 4
PARKING AND TOLLS 13.00
TRANSPORTATION 409.20
Total Expenses: s 638.71
Total Fees and Expenses: s 483871
Balance Due From Previous Invoice(s): $5,606.78
Total Amount Due: $ 1044549
Vendor: 27990 Rimkus Consuiting Group, Inc Doc ID: 00010HH5-4  Page
Voucher: 2059789 Dist: 4854891 Date: 10/31/16 Am%unt: 4 8?3:1;:

Approved by David Avakian on 11/10/2016 9.34 AM Check#: 175365 AA002398
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FILED
Electronically
CV15-02349

2018-01-10 10:55:45 AM
Jacqueline Bryant

Clerk of the Court
#g\?;jg CB)IE'”.E NP(\)ICO%E/I‘E?[%Z Transactig; #(5) 647e4767 . yviloria
Josh.aicklen@lewisbrisbois.com
DAVID B. AVAKIAN
Nevada Bar No. 009502
David.avakian@lewisbrisbois.com
PAIGE S. SHREVE
Nevada Bar No. 013773
Paige.shreve@lewisbrisbois.com
LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
702.893.3383
FAX: 702.893.3789
Attorneys for Defendant/Cross-Defendant
VERSA PRODUCTS COMPANY, INC.
DISTRICT COURT
WASHOE COUNTY, NEVADA
ERNEST BRUCE FITZIMMONS and Case No. CV15-02349
CAROL FITZSIMMONS, Husband and
Wife, Dept. 10
Plaintiffs, ERRATA TO DEFENDANT/CROSS-
DEFENDANT VERSA PRODUCTS
VS. COMPANY, INC.’S MOTION FOR
ATTORNEYS’ FEES AND COSTS
MDB TRUCKING, LLC, et. al. PURSUANT TO NRCP 37 AND NRCP 68
Defendants.

AND ALL RELATED CASES.

COMES NOW, Defendant/Cross-Defendant VERSA PRODUCTS COMPANY,
INC., by and through its attorneys of record, Josh Cole Aicklen, Esq., David B. Avakian,
Esq. and Paige S. Shreve, Esq., of LEWIS BRISBOIS BISGAARD & SMITH, LLP, and

hereby files its ERRATA TO DEFENDANT/CROSS-DEFENDANT VERSA PRODUCTS
COMPANY, INC.’S MOTION FOR ATTORNEYS’ FEES AND COSTS PURSUANT TO
NRCP 37 AND NRCP 68 filed on January 5, 2018.

11

4852-1643-0170.1 AA002399




1 PLEASE TAKE NOTICE that the Errata is to change the total amount of attorneys’
2 || fees incurred from $213,988.00 to $228,500.50 in the Affidavit of Josh Cole Aicklen, Esq.
3 || See, Amended Affidavit of Josh Cole Aicklen, Esq., a true and correct copy of which is
4 || attached hereto as Exhibit 1.
5 AFFIRMATION
6 Pursuant to NRS 239B.030, the undersigned hereby affirms that this document
7 || filed in this court does not contain the social security number of any person.
8 DATED this 10" day of January, 2018.
9 Respectfully Submitted,
10 LEWIS BRISBOIS BISGAARD & SMITH LLP
11
12
13 By /s/ Josh Cole Aicklen
JOSH COLE AICKLEN
14 Nevada Bar No. 007254
DAVID B. AVAKIAN
15 Nevada Bar No. 009502
PAIGE S. SHREVE
16 Nevada Bar No. 013773
6385 S. Rainbow Boulevard, Suite 600
17 Las Vegas, Nevada 89118
Attorneys for Defendant/Cross-Defendant
18 VERSA PRODUCTS COMPANY, INC.
19
20
21
22
23
24
25
26
27
LEWIs 28
BRISBOIS
BISGAARD
&mHUP 4852-1643-0170.1 2 AA002400
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Exhibit 1

4852-1643-0170.1

LIST OF EXHIBITS
Amended Affidavit of Josh Cole Aicklen, Esq.

AA002401
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CERTIFICATE OF SERVICE

| hereby certify that on this 10th of January, 2018, a true and correct copy
of ERATTA TO DEFENDANT/CROSS-DEFENDANT VERSA PRODUCTS COMPANY,
INC.’S MOTION FOR ATTORNEYS’ FEES AND COSTS PURSUANT TO NRCP 37 AND

NRS 68 was served electronically via the Court’s e-filing system addressed as follows:

Matthew C. Addison, Esq.

Jessica L. Woelfel, Esq.
McDONALD CARANO WILSON LLP
100 W. Liberty St., 10" Floor

Reno, NV 89501

RMC LAMAR HOLDINGS, INC.

4852-1643-0170.1

Nicholas M. Wieczorek, Esq.

Jeremy J. Thompson, Esq.

CLARKHILL PLLC

3800 Howard Hughes Pkwy, Ste. 500
Las Vegas, NV 89169

Attorneys for MDB TRUCKING, LLC and
DANIEL ANTHONY KOSKI

/s/ Susan Kingsbury

An Employee of
LEWIS BRISBOIS BISGAARD & SMITH LLP

4 AA002402




4845-3057-6394.1

EXHIBIT 1

FILED
Electronically
CV15-02349

2018-01-10 10:55:45 AM
Jacqueline Bryant
Clerk of the Court
Transaction # 6474767 : yviloria

AA002403
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AMENDED AFFIDAVIT OF JOSH COLE AICKLEN, ESQ. IN SUPPORT OF
DEFENDANT/CROSS-DEFENDANT VERSA PRODUCTS COMPANY, INC.'S
MOTION FOR ATTORNEYS’ FEES, COSTS ANDGEI;NTEREST PURSUANT TO NRCP 37

AND NRCP

STATE OF NEVADA )
COUNTY OF CLARK 3 >

JOSH COLE AICKLEN, ESQ., being first duly sworn, deposes and states as
follows:

1. | am an Owner of LEWIS BRISBOIS BISGAARD & SMITH LLP, and am
duly licensed to practice law in the State of Nevada. | am competent to testify to the
matters set forth in this Affidavit, and will do so if called upon. | am the attorney of record
representing Defendant/Cross-Defendant VERSA PRODUCTS COMPANY, INC. in the
subject lawsuit currently pending in Department 10 of the Second Judicial District Court
for the State of Nevada, Case Number CV15-02349.

2. I am a member of the United States Supreme Court Bar; the California
State Bar since 1990; and the Nevada State Bar since 2000.

3. I am admitted in the Ninth Circuit Court of Appeals, the United States
Central District Court of California and the U.S. District Court of Nevada.

4. | graduated from the University of Southern California in 1985 with a
Bachelor of Arts degree in Political Science. | graduated from Whittier College School of
Law with a Juris Doctor degree, Magna Cum Laude, in 1990. From 1990 until the present
the majority of my work has been representing defendants in general liability civil
litigation. Prior to moving to Las Vegas, | was Adjunct Professor of Law at Whittier
College School of Law, teaching courses on legal research and writing and civil discovery
practice. In twenty eight years of practicing law, | reasonably estimate that | have taught
approximately 85 legal and professional workshop courses, including classes on how to
detect and litigate fraudulent claims; seminar courses on jury selection; trying jury trials in
automobile accident cases; legal writing; employment law; electronic discovery; trial

skills; conducting mock trials; and civil procedure. | reasonably estimate that | have tried

4843-1118-1402.1 AA002404




LEWIS
BRISBOIS
BISGAARD
&SMIHLLP

ATTORNEYS AT LAW

WO 00 N O O AW N =

N N N N N DD N NN =2 o el ed el owd ek el e
00 N OO O A WN =, O O 0N R WON -mO

approximately 95 cases to jury verdict or court judgment. In 2001, after 11 years of civil
practice, | received an AV rating by the Martindale-Hubbell peer review rating system. |
bill my time in this matter at $235.00 per hour which | believe to be very reasonable.

5. During the defense of this case, | supervised the work and activities of
Partner David B. Avakian, Esq., associates Paige S. Shreve, Esq., Bradley M. Marx,
Esq., and Robert Loftus, Esq., and Senior Associate Brandon D. Wright, Esq. Mr.
Avakian’s time was billed at $215.00; Mrs. Shreve, Mr. Marx, and Mr. Loftus’ times were
billed at $175.00; and Mr. Wright's time was billed at $185.00. All of the aforementioned
counsel are licensed and in good standing in the State of Nevada.

6. On May 4, 2017, VERSA served MDB with an Offer of Judgment
(hereinafter “O0J”) in the amount of $1,000.00, per case for a total of $7,000.00. See,
seven (7) OOJ’s dated May 4, 2017, true and. correct copies of which are attached as
Exhibit 1. MDB rejected all of VERSA’s OOJ’s for the seven related cases.

7. From May 4, 2017 to the present, VERSA incurred a total of $228,500.50 in
attorneys’ fees and $58,773.06 in costs defending against MDB’s claims. See, Verified
Memorandum of Attorneys’ Fees and Costs, attached as Exhibit 2; see also, Redacted
copies of attorneys’ fees and invoices, true and correct copies of which are attached
hereto as Exhibit 3; see also, VERSA's redacted expert fees and expenses, a true and
correct copy of which is attached hereto as Exhibit 4.

8. The aforesaid legal services and costs were actually and necessarily
incurred and were reasonable in amount.

9. Counsel's work included communication with counsel for the other parties,
review of multiple parties pleadings and papers, preparing VERSA's pleadings and
papers for the Court, extensive law and motion practice, communication with the client,
trial preparation and conducting an evidentiary hearing.

10.  Attached hereto as Exhibit 5 is a true and correct copy of VERSA's Motion
to Strike MDB’s Cross-Claim pursuant to NRCP 37 (pleading only).

11
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FILED
Electronically
CV15-02349
2018-01-16 03:53:47 PM
Jacqueline Bryant
Clerk of the Court
2430 Transaction # 6482869 : csule

NICHOLAS M. WIECZOREK
Nevada Bar No. 6170

Email: NWieczorek@clarkhill.com
JEREMY J. THOMPSON

Nevada Bar No. 12503

Email: JThompson@clarkhill.com
COLLEEN E. McCARTY

Nevada Bar No. 13186

Email: CMcCarty@clarkhill.com
CLARK HILL PLLC

3800 Howard Hughes Parkway, Suite 500
Las Vegas, Nevada 89169
Telephone: (702) 862-8300
Facsimile: (702) 862-8400
Attorneys for Cross-Claimant
MDB Trucking, LLC

SECOND JUDICIAL DISTRICT COURT
WASHOE COUNTY, NEVADA

ERNEST BRUCE FITZSIMMONS and Case No.: CV15-02349
CAROL FITZSIMMONS, Husband and Dept. No.: 10

Wife,
[Consolidated Proceeding]
Plaintiffs,

vs. CROSS-CLAIMANT MDB TRUCKING
LLC’S MOTION TO RETAX AND
MI\?? OTRUKCKINQ LLC;  DANIEL | ¢pp1iE CROSS-DEFENDANT VERSA
ANTHONY KOSKI; et al,, PRODUCTS COMPANY INC.’S

VERIFIED MEMORANDUM OF COSTS
Defendants.

AND ALL RELATED CASES.

Pursuant to NRS 18.110(4), Cross-Claimant MDB Trucking, LLC (“MDB”), by and
through its counsel of record Nicholas M. Wieczorek, Esq., Jeremy J. Thompson, Esq. and
Colleen E. McCarty, Esq. of the law firm of Clark Hill PLLC, hereby moves this Court to retax

and settle the costs contained in Cross-Defendant Versa Products Company, Inc.’s Verified

AA002407
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18
19
20
21
22
23
24
25
26
27
28

Memorandum of Costs (“Memorandum”™), which was filed on January 5, 2018.! As set forth
below, Versa’s Memorandum seeks costs that are not supported by justifying documentation,
not related to MDB’s cross-claim for contribution, not timely because they pre-date Versa’s
Offer of Judgment, and are not authorized by and/or exceed the statutory cap of NRS 18.005.
This Motion to Retax and Settle Costs (“Motion”) is made and based on the following
Memorandum of Points and Authorities, the exhibits thereto, the pleadings and papers on file in

this case, and any oral argument permitted by the Court.

Dated this “; N day of January, 2018.
CLARK HILL PLLC

¢ /

NICHOLAS M. WIECZOREK
Nevada Bar No. 6170
JEREMY J. THOMPSON
Nevada Bar No. 12503
COLLEEN E. MCCARTY
Nevada Bar No. 13186

3800 Howard Hughes Parkway, Suite 500
Las Vegas, Nevada 89169
Telephone: (702) 862-8300
Attorneys for Cross-Claimant
MDB Trucking, LLC

MEMORANDUM OF POINTS AND AUTHORITIES
L
INTRODUCTION

The Memorandum filed by Cross-Defendant, Versa Products Company, Inc. (“Versa”),
seeks nearly $59,000.00 in costs, which it claims it incurred (1) in defense of the cross-claim for
Contribution brought against it by Cross-Claimant, MDB Trucking LLC (“MDB”), and (2) after
it served MDB with an Offer of Judgment on May 4, 2017. See Versa’s Motion for Attorneys’
Fees and Costs Pursuant to NRCP 37 and NRCP 68 (“Motion for Attorneys’ Fees and Costs™) at

' MDB’s argument in opposition to Versa’s Motion for Attorneys’ Fees and Costs Pursuant to NRCP 37 and NRCP
68, which if granted would result in the disallowance of all costs, is incorporated by reference herem. The
remainder of MDB’s Motion will address why the majority of Versa’s specific claimed costs should be retaxed and
settled in the event the Court determines it is appropriate to consider them at all.
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4:14-16 [Affidavit of Josh Cole Aicklen] already on file herein. Even a cursory review of the
Memorandum, however, reveals that these assertions are false and contain numerous
deficiencies which require the Court to deny the majority of the costs being claimed. 2

First, the Memorandum improperly seeks costs which are devoid of any documentation
to substantiate that they are reasonable, necessary and actually incurred. Specifically, a
significant number of the costs stated in the Memorandum are identified only by Versa’s
counsel’s self-serving “Disbursement Diary,” but have no corresponding bills or invoices.
Second, even for those claimed costs with purported supporting documentation, the
Memorandum improperly seeks reimbursement for amounts clearly unrelated to MDB’s
Contribution cross-claim, which is the only matter in which Versa can assert prevailing party
status. Third, the Memorandum improperly seeks reimbursement for amounts incurred prior to
Versa’s May 4, 2017 Offer of Judgment, despite Versa’s counsel’s claim to the contrary.
Finally, the Memorandum improperly seeks reimbursement for amounts either in excess of the
statutory cap or not permitted by the authorizing statute, NRS 18.005, period.

Based on these substantial and indefensible deficiencies, MDB respectfully requests this
Court deny all improper costs requests contained in Versa’s Memorandum, as discussed more
fully below.

II.

ARGUMENT
A. LEGAL STANDARD.

Statutes permitting an award of costs are strictly construed in Nevada, and an award of
costs is improper when requested without appropriate or sufficient documentation. Bobby
Berosini, Ltd. v. PETA, 114 Nev. 1348, 1352, 971 P.2d 383, 385-86 (1998). In Bobby Berosini,
Ltd., the Nevada Supreme Court held that it is an abuse of discretion to award costs based on a

Memorandum that fails to contain “specific itemization” or “justifying documentation.” Id.

2 Exhibit A to this Motion is a table that recalculates each cost for which Versa provided justifying documentation
and analyzes the cost provided for each item.
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Without such documentation it is impossible to determine the reasonableness of the alleged
costs, making an award based on such a deficient memorandum improper. I/d. And, as the
Nevada Supreme Court recently clarified, “‘justifying documentation” must mean something
more than a memorandum of costs. In order to retax and settle costs upon motion of the parties
pursuant to NRS 18.110, a district court must have before it evidence that the costs were
reasonable, necessary, and actually incurred.” Cadle Co. v. Woods & Erickson, LLP, 131 Nev.
Adv. Op. 15, 345 P.3d 1049, 1054 (2015). Any cost that is not substantiated by justifying
documentation should be stricken. Id. at 1055 (reversing certain awards of costs and modifying
others due to lack of documentary support).

Accordingly, the party seeking costs bears the burden of providing documentation to
establish that each cost was actually incurred and the reason for each cost. Vill. Builders 96,
L.P. v. US Labs, Inc., 121 Nev. 261, 277-78, 112 P.3d 1082, 1093 (2005); see also Bobby
Berosini, Ltd., 114 Nev. at 1352-53, 971 P.2d at 386 (reversing a district court award for
investigative fees, photocopy fees, long distance phone costs, and juror’s fees because the party
failed to show “how such fees were necessary to and incurred in the present action” and failed
to provide supporting documentation to show that the fees “were accurately assessed” and
reasonably incurred); Waddell v. L.V.R.V., Inc., 122 Nev. 15, 25-26, 125 P.3d 1160, 1166-67
(2006) (refusing to allow a party to recover costs for computerized legal research “because
those costs were not sufficiently itemized”).

B. ANALYSIS.

1. Versa Failed to Provide “Specific Itemization” or “Justifying Documentation”
for $16,774.78 of the $58,773.06 Costs Being Claimed.

Versa has not provided any documentation or explanation to show that $16,774.78 of its

costs were reasonable, necessary, and actually incurred. The Court may exclude expenses if the
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party does not offer any proof or explanation of the services provided or their necessity. Gilman
v. Nev. Bd. of Veterinary Med. Exam’rs, 120 Nev. 263, 273-74, 89 P.3d 1000,1007 (2004)
(excluding costs related to investigation and hearing attendance fees for individuals because
billing statements did not provide any explanation of the services provided). This requirement
applies to each and every cost a party seeks.

First, each cost must be sufficiently itemized. Waddell, 112 Nev. at 25-26, 125 P.3d at
1166-67 (aftirming order denying computerized legal research because the costs were not
sufficiently itemized). In order to satisfy this burden, a party must provide more than the type,
date and amount of each cost. Bobby Berosini, Ltd., 114 Nev. at 1353, 971 P.2d at 386 (holding
that the district court abused its discretion in awarding long distance telephone charges that
were not itemized and photocopying charges for which the party had provided only the date and
amount of each charge). Even if the Court were to consider Versa’s counsel’s internal
accounting set forth in its “Disbursement Diary” to be sufficiently reliable, Versa has provided
nothing more than a date, type and amount for $16,774.78 of its claimed costs. The
Memorandum contains no receipts, invoices, or proof of payment for these costs, and without
such proper supporting documentation, Versa cannot demonstrate a right to recovery.

Second, even where costs are itemized, the party must demonstrate how such fees were
necessary to the action in which it prevailed. Bobby Berosini, Ltd., 114 Nev. at 1352-53, 971
P.2d at 386. In Village Builders 96, L.P. v. U.S. Laboratories, Inc., the prevailing party argued
that “[t]hose moving for costs should not be required to provide justifying documentation for
each copy made or call placed to substantiate the reason for the copy or call when the overall
amount is obviously reasonable.” 121 Nev. at 277, 112 P.3d at 1093. The Court found the
argument “unpersuasive because such documentation is precisely what is required under

Nevada law.” Id. Even for the costs that it attempted to itemize, Versa has not provided
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corresponding documentation or explanation for the necessity of these costs. And, without this
requirement being met, the Court is unable to determine if the costs were reasonable, necessary,
and actually incurred. Again, Versa’s failure to sufficiently document $16,774.78 in costs
requires that the same be denied.

2. Versa Improperly Seeks $2.018.68 of the Remaining $41,998.28 in Documented
Costs, Where the Costs Are Unrelated to MDB’s Cross-Claim for Contribution.

Even for the remaining $41,998.28 in costs for which Versa provided documentation,
another $2,018.68 of that amount must be denied because it does not pertain to the claim upon
which Versa prevailed, i.e. MDB’s Contribution cross-claim. Costs cannot be awarded to a
party unless that party is the “prevailing party” in an action i.e. the party that obtained
judgment. See NRS 18.020 (costs may be awarded to the “prevailing party™); Nevada N. R. R.
v. Ninth Judicial Dist. Court, 51 Nev. 201, 204-05, 273 P. 177, 178 (1928) (in determining
which party is the “prevailing party,” courts must primarily consider “the end attained”).

In the instant case, no reasonable argument can be made that Versa was the prevailing
party in the underlying plaintiffs’ claims for negligence. As this Court is aware, MDB settled
plaintiffs’ claims pre-trial on May 5, 2017, without any contribution from Versa. Thereafter,
between June 30, 2017 and July 20, 2017, this Court granted the motions for good faith
settlement resolving the personal injury actions against MDB and Versa of (1) Olivia John
individually and as guardian ad litem for Nakayla John; (2) Beverly Patrick and Ryan
Crossland; (3) Sonya Corthell; (4) James Bible; (5) Angela Wilt; (6) Benjamin, Natalie and
Cassandra Robles; (7) Geneva Remmerde; (8) Julie Kins, as parent and legal guardian of
Kandise Baird; and (9) Emest and Carol Fitzsimmons. Versa in no way prevailed in the above-

referenced matters and is not entitled to recover any costs related thereto, as follows:

(17)  Copies of Medical Records for C. Fitzsimmons $681.88
(19)  Videotaped depositions of Carol & Ernest Fitzsimmons $510.00
(23)  Deposition of S. Corthell $335.30
(24)  Authorization for Medical Records B. Crossland $81.00
(25)  Authorization for Medical Records B. Crossland $81.00
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(26)  Authorization for Medical Records B. Crossland $81.00

(27)  Authorization for Medical Records B. Crossland $81.00
(28)  Authorization for Medical Records B. Crossland $86.50
(29)  Authorization for Medical Records B. Crossland $81.00

See Exhibit A atpp.2 3.

Notwithstanding that videotaped depositions are not taxable costs pursuant to statute, the
depositions and medical records of plaintiffs Ernest and Carol Fitzsimmons were in no way
relevant to the strict products liability theory at issue in MDB’s cross-claim against Versa, i.e.
the inadvertent activation of the Versa valve when exposed to external electromagnetic fields.
The Fitzsimmons’ testimony was limited to their account of the subject spill, resulting injuries
and medical treatment. Likewise, the deposition of plaintiff Sonya Corthell and the
authorization for her medical records related only to her personal injury claims, and not to
MDB?’s cross-claim for Contribution against Versa.

Accordingly, Versa’s request for $2,018.68 in costs that are wholly unrelated to MDB’s
cross-claim for Contribution must also be denied.

3. Versa Improperly Seeks $10,541.36 of the Remaining $39,979.60 in Documented
Costs, Where the Costs Were Incurred Prior to Versa’s May 4, 2017 Offer of

Judgment.

Turning next to the remaining $39,979.60 in costs for which Versa provided
documentation, an additional $10,541.36 of that amount must be denied because the
documentation clearly demonstrates the costs were incurred prior to Versa serving MDB with
its Offers of Judgment on May 4, 2017. Specifically, Versa seeks the following costs that

predate the Offers of Judgment:

9) 4/10/2017 Deposition of P. Bigby $961.50
(10) 4/11/2017 Deposition of T. Shane $1,064.20
(13)  4/10-4/12/2017 Travel of P. Shreve $519.96
(14) 3/8/2017 Depositions of D. Koski & $732.35
S. Palmer
(15)  3/6/2017 Deposition of S. Palmer $1093.40
(16)  3/7/2017 Deposition of S. Palmer $1,359.23
(18) 11/29-11/30/2016 Travel of P. Shreve $521.96
(21)  11/30/2016 Video Services $1,475.00
(30) 2/26/2017 Consulting Fees E Discovery $2,813.76
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See Exhibit A.

Accordingly, Versa’s request for $10,541.36 in costs that were incurred prior to the date
of its Offer of Judgment, where Versa based its entitlement to costs on NRCP 68 (see
Memorandum at 2:1-2) and falsely claimed that all costs were subsequently incurred (see

Motion for Attorneys’ Fees and Costs at 4:14-16), must also be denied.

4. Versa Improperly Seeks $15,230.55 of the Remaining $29,438.24 in Documented
Costs, Where the Costs Exceed the Amounts Permitted by NRS 18.005, are Not

Taxable Costs or are Duplicate Entries.

Finally, turning to the remaining $29,438.24 in costs for which Versa provided
documentation, an additional $15,230.55 of that amount must be denied because they either
exceed the amount permitted by NRS 18.005, they are not among the categories of costs a
prevailing party may recover under NRS 18.005, they contain no specific itemization, and/or
they constitute duplicate entries.

a. Expert Witness Fees.

First, Versa seeks $13,706.49° in expert witness fees for Garrick Mitchell, M.S., P.E.
(“Mitchell”). Under NRS 18.005(5), however, expert witness fees are limited to $1,500.00 per
expert witness unless “the circumstances surrounding the expert’s testimony were of such
necessity as to require the larger fee,” and the Memorandum itself provides no information on
why such a determination should be made. In Frazier v. Drake, 131 Nev. Adv. Op. 64, 357
P.3d 365, 377-78 (Nev. App. 2015), the Nevada Court of Appeals identified any number of

factors a district court may consider in deciding any request for expert witness fees in excess

* 1In its Memorandum, Versa alleges expert costs in the amount of $13,706.49. The invoices provided by Versa,
however, in support of the fees paid to Rimkus Consulting Group, Inc. exceed that amount. Versa offers no
explanation for the discrepancy. For the purposes of this Motion, MDB assumes the amount claimed to be
$13,706.49.
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of $1,500.00 and explained “the resolution of such requests will necessarily require a case-by-
case examination of the appropriate factors.” Frazier, 357 P.3d at 378 (citations omitted).

In the instant case, none of the appropriate Frazier factors warrant an award of costs in
excess of $1,500.00 for Mitchell’s services. For example, with respect to factor one (1),
Mitchell’s importance to the case, both his report and testimony at the evidentiary hearing made
clear Mitchell had no useful and/or admissible opinions to provide to the trier of fact. Indeed,
Mitchell testified that was unable to conclude what caused the Versa valve to malfunction.
With respect to factors two and three, the degree to which Mitchell’s testimony aided the trier of
fact and whether it was repetitive of other expert witnesses, Mitchell’s testimony offered no
scientific explanation or opinion for the inadvertent activations of the Versa valve and simply
parroted the testimony of MDB’s expert, Dr. David Bosch (“Bosch”) with respect to its
mechanical function.

Further, as to factor five regarding independent testing, Mitchell conducted no
independent testing and instead acted only as an observer of the testing performed by MDB’s
experts Bosch and Erik Anderson. And finally, for example, with respect to factor seven
regarding expertise and education, Mitchell, a mechanical engineer, simply did not possess the
requisite knowledge, education or training in electrical engineering and electricity to warrant an
additional award. Mitchell did not recognize key electrical components and wiring systems of
the subject trucks and trailers and once made aware of them, could not discuss their function
with any level of expertise. Mitchell also was unable to opine on any potential electrical defects
in the Versa valve or on the Versa valve’s response to exposure to electromagnetic fields,

rendering his testimony of no value in defense of the cross-claim.
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Accordingly, to the extent the Court is inclined to allow Versa to recover an expert
witness fee, such award should be no more than the statutory $1,500.00 presumed cap, as such a
figure more than represents a reasonable value for Mitchell’s contribution to Versa’s case.”

b. Other Claimed Costs.

Versa also seeks costs which are not taxable pursuant to NRS 18.005. NRS 18.005(2)
limits taxable costs for depositions to reporters’ fees and the cost for one copy of each
deposition. Versa, however, seeks courier fees for the delivery of its depositions of $40.00,
compact disc fees of $150.00 and exhibit fees of $121.20, which are not provided for in statute.
Additionally, Versa attached an invoice from American Legal Services for $1,689.38, dated
August 3, 2017, however, it provides no explanation of the nature of the purported service
provided. Versa also claimed duplicate charges for Paige Shreve’s travel on May 7, 2017
through May 11, 2017 in the amount of $513.48 and duplicate deposition fees for the
depositions of Carol and Ernest Fitzsimmons of $510.00. Accordingly, these costs totaling
$15,230.55 must also be denied.

/1]
/1]
e

11/

* All of the invoices provided in support of Mr. Mitchell’s fees are dated prior to the May 4, 2017 Offers of
Judgment and are also subject to retaxing on that basis.

10
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CONCLUSION

For the reasons set forth above, Cross-Claimant MDB respectfully requests that this
Court retax and settle the costs claimed by Cross-Defendant Versa by denying all unsupported
and improperly applied for costs in Versa’s Verified Memorandum of Costs in the amount of

$58,773.06 and awarding Versa only the $14,207.69 in costs which it can substantiate.

Dated this “Q% day of January, 2018.

CLARK HILL PLLC

By: F

NICHOLAS M. WIECZOREK
Nevada Bar No. 6170
JEREMY J. THOMPSON
Nevada Bar No. 12503
COLLEEN E. MCCARTY
Nevada Bar No, 13186

3800 Howard Hughes Parkway, Suite 500
Las Vegas, Nevada 89169
Telephone: (702) 862-8300
Attorneys for Cross-Claimant
MDB Trucking, LLC
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AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that this document does not contain the social
security number of any person.

,/h
Dated this _| & day of January, 2018.
CL RKHILL PLLC

By: f

N ol N ) T, L - R 00 N NS

[N N N O N N N N S S S e R
X NN Y R W N = O O NN N R W N = O

NICHOLAS M. WIECZORE
Nevada Bar No. 6170
JEREMY J. THOMPSON
Nevada Bar No. 12503
COLLEEN E. MCCARTY
Nevada Bar No, 13186

3800 Howard Hughes Parkway, Suite 500
Las Vegas, Nevada 89169
Telephone: (702) 862-8300
Attorneys for Cross-Claimant
MDB Trucking, LLC
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of Clark Hill PLLC, and that on
this day of January, 2018, I served a true and correct copy of CROSS-CLAIMANT
MDB TRUCKING, LLC’S MOTION TO RETAX AND SETTLE CROSS-DEFENDANT
VERSA PRODUCTS COMPANY, INC.’S VERIFIED MEMORANDUM OF COSTS via
electronic means, by operation of the Court’s electronic filing system upon each party in this
case who is registered as an electronic case filing user with the Clerk, or by U.S. Mail, postage

prepaid thereon, to:

JOSH COLE AICKLEN, ESQ. MCDONALD CARANO WILSON, LLP
DAVID B. AVAKIAN, ESQ. MATTHEW C. ADDISON, ESQ.
PAIGE S. SHREVE, ESQ. JESSICA L. WOELFEL, ESQ.
LEWIS BRISBOIS BISGAARD 100 W. Liberty Street, Tenth Floor

& SMITH LLP Reno, NV 89501
6385 S. Rainbow Blvd., Suite 600 Attorneys For Defendant
Las Vegas, Nevada 89118 RMC LAMAR HOLDINGS, INC.

Attorneys for Defendant
VERSA PRODUCTS COMPANY, INC.

——

An employ e of Clark Hill PLLC

13
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Exhibit A: Chart for Motion to Retax

Exhibits

14
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EXHIBIT A

EX IBTA

FILED
Electronically
CV15-02349

2018-01-16 03:53:47 PM
Jacqueline Bryant
Clerk of the Court
Transaction # 6482869 : csulezic
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Fitzsimmons v. MDB Trucking LLC, et al., Case No. CV15-02349

Cost Description Amount Date Grounds for Taxable
Retaxing Amount
1 | NRS Deposition of E. $732.00 8/7/2017 -$20.00 courier fee $712.00
18.005(2) Anderson not taxable depo cost
2 | NRS Deposition of D. $1,081.11 8/8/2017 -$20.00 courier fee $990.91
18.005(2) Bosch not taxable depo
cost
-$70.20 exhibit fee
not taxable cost
3 American Legal $1,689.38 8/3/2017 -No description of $0.00
Service Nevada purpose
4 NRS Travel —P. Shreve | $528.96 6/12/17 -None $528.96
18.005(15) | NHP Depos
5 NRS Travel — P. Shreve | $869.40 5/7/2017- -None $869.40
18.005(15) | Versa Depositions 5/11/2017
6 NRS Travel —P. Shreve | $506.96 7/19/2017- | -None $506.96
18.005(15) | RMC Lamar Depo 7/20/2017
7 | NRS Travel — P. Shreve | $513.48 5/8/2017- -Duplicate $0.00
18.005(15) | Versa Depositions 5/10/2017 (see No. 5)
-Meals not taxable
cost
8 | NRS Expert Witness — | $1,225.00 8/6/16- -Pre-dates 00)J $0.00
18.005(5) | G. Mitchell 4/28/17 -More than
$1,500.00 per
witness not taxable
cost
-Extraordinary
expense not justified
9 | NRS Deposition of $961.50 4/10/17 -Pre-dates 00! $0.00
18.005(2) | P. Bigby -520.00 courier fee
not taxable depo cost
10 | NRS Deposition of $1,064.20 4/11/2017 -Pre-dates 00) $0.00
18.005(2) | T.Shane -$20.00 courier fee
not taxable depo cost
11 | NRS Depositions of B. | $1,006.67 5/9/2017 -$100.00 disc fees $863.17
18.005(2) Nazmi and G. not taxable cost
Gramagna -$43.50 exhibit fee

not taxable cost
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Fitzsimmons v. MDB Trucking LLC, et al., Case No. CV15-02349
12 | NRS Deposition of B. $1,005.79 5/10/17 -$50.00 disc fee not $948.29
18.005(2) Nazmi taxable cost
-$7.50 exhibit fee not
taxable cost
13 | NRS Travel P. Shreve $519.96 4/10/17- -Pre-dates OOJ $0.00
18.005(15) 4/12/2017
14 | NRS Depositions of D. | $732.35 3/8/2017 -Pre-dates 00J $0.00
18.005(2) Koski & S. Palmer
(Vol. 1)
15 | NRS Deposition of S. $1093.40 3/6/2017 -Pre-dates OO $0.00
18.005(2) Palmer (Vol. 1)
16 | NRS Deposition of S. $1359.23 3/7/2017 -Pre-dates OOJ $0.00
18.005(2) Palmer (Vol. I1)
17 | NRS Copies of medical | $681.88 3/15/2017 -Not related to $0.00
18.005(12) | records for C. crossclaim
Fitzsimmons -Pre-dates 00|
-$437.38 additional
fees not taxable costs
18 | NRS Travel —P. Shreve | $521.96 11/29/2016- | -Pre-dates OO/ $0.00
18.005(15) 1/30/2016
19 | NRS Depositions of C. $510.00 11/14/2016 | -Not related to $0.00
18.005(2) & E. Fitzsimmons crossclaim
-Pre-dates 0O/
-Videotaped
deposition not
taxable cost
20 | NRS Depositions of C. $510.00 10/17/2016 | -Not related to $0.00
18.005(2) & E. Fitzsimmons crossclaim
-Pre-dates O0J
-Videotaped
deposition costs not
taxable cost
-Duplicate
(see No. 19)
21 Video Services $1,475.00 11/30/2016 | -Pre-dates OOl $0.00

-Video Services not
taxable cost
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Fitzsimmons v. MDB Trucking LLC, et al., Case No. CV15-02349

22 | 18.005(5) Expert Witness— | $5,606.78 6/13/2016- | -Pre-dates O0J $0.00
G. Mitchell 7/14/2016 -More than
$1,500.00 per
witness not taxable
cost
-Extraordinary
expense not justified
23 | 18.005(2) Deposition of S. $335.30 4/25/2017 -Not related to cross | $0.00
Corthell claim
-Pre-dates 00)
24 Authorization for | $81.00 4/24/2017 -Not related to cross | $0.00
Medical Records claim
B. Crossland -Pre-dates 00]
-Not taxable cost
25 Authorization for | $81.00 4/24/2017 -Not related to cross | $0.00
Medical Records claim
B. Crossland -Pre-dates Q0]
-Not taxable cost
26 Authorization for | $81.00 4/24/2017 -Not related to cross | $0.00
Medical Records claim
B. Crossland -Pre-dates O0J
-Not taxable cost
27 Authorization for | $81.00 4/24/2017 -Not related to cross | $0.00
Medical Records claim
B. Crossland -Pre-dates 00)J
-Not taxable cost
28 Authorization for | $86.50 4/24/2017 -Pre-dates 00) $0.00
Medical Records -Not related to cross
B. Crossland claim
-Not taxable cost
29 Authorization for | $81.00 4/21/2017 -Not related to cross | $0.00
Medical Records claim
B. Crossland -Pre-dates 00)
-Not taxable cost
30 Consulting $2,813.76 2/26/2017 -Pre-dates 00! $0.00
Services -Not taxable cost
E-Discovery
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Fitzsimmons v. MDB Trucking LLC, et al., Case No. CV15-02349

31 | NRS Expert Witness $9,324.00 11/2/2016- | -Pre-dates OO) $0.00
18.005(5) Consulting Fees & 11/30/2016 | -More than
and (15) Travel — $1,500.00 per
G. Mitchell witness not taxable
cost

-Extraordinary
expense not justified

32 | NRS Expert Witness $4,838.71 9/28/2016- | -Pre-dates O0J $0.00
18.005(5) Consulting Fees & 10/21/16 -More than
and (15) Expenses — G. $1,500.00 per
Mitchell witness not taxable
cost

-Extraordinary
expense not justified
-Unidentified
mileage,
photographs, trip
expenses not taxable
cost
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FILED
Electronically
CV16-00976

2018-01-22 04:15:56 H
Jacqueline Bryant
Clerk of the Court

Transaction # 6492564

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

*kk ok
GENEVA M. REMMERDE,
Plaintiff, Case No. CV16-00976

Dept. No. 10
Vs.

DANIEL ANTHONY KOSKI; MDB TRUCKING,
LLC; etal.,

Defendants.
/

ORDER

Presently before the Court is THIRD-PARTY DEFENDANT VERSA PRODUCTS
COMPANY, INC.”S MOTION TO STRIKE DEFENDANT/THIRD-PARTY PLAINTIFF MDB
TRUCKING, LLC’s THIRD-PARTY COMPLAINT PURSUANT TO NRCP 35; OR IN THE
ALTERNATIVE, FOR AN ADVERSE JURY INSTRUCTION (“the Motion™). The Motion was
filed by Defendant/Cross-Claimant/Cross-Defendant VERSA PRODUCTS COMPANY, INC.
(“Versa”) on May 15, 2017. Defendant/Cross-Claimant MDB TRUCKING, LLC (“MDB”) did not
file an Opposition to the Motion.! See WDCR 12(2). The Motion was submitted for the Court’s
consideration on December 12, 2017.

This case arises from a personal injury action. A COMPLAINT was filed by plaintiffs Ernest]
Bruce Fitzsimmons and Carol Fitzsimmons, on December 4, 2015 (“the Fitzsimmons Action™). The

Fitzsimmons Action was assigned Second Judicial District Court case number CV15-02349.

! The issues presented in the Motion were fully briefed in FITZSIMMONS, et al. v. MDB TRUCKING, LLC, et al.,
CV15-02349.
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Numerous other plaintiffs were joined into the Fitzsimmons Action. Two additional cases were filed
and prosecuted outside of the Fitzsimmons Action: the instant case and JAMES BIBLE v. MDB
TRUCKING, LLC et al., CV16-01914 (“the Bible Action”). The instant action was filed on May 2,
2016. The Bible Action was filed September 20, 2016. It is alleged in all three actions that on July
7, 2014, Defendant Daniel Anthony Koski (“Koski”), while driving a truck for MDB, negligently
spilled a load of gravel into the roadway. The spilled gravel caused the driving plaintiffs to lose
control of their vehicles and numerous accidents occurred resulting in the three separate cases. The
plaintiffs sustained physical and emotional injuries as a result of the accidents. In response to the
complaint filed in the instant action, MDB filed a THIRD-PARTY COMPLAINT (“the MDB Cross-
Claim™) June 22, 2016. The MDB Cross-Claim had two causes of action relative to Versa: Implied
Indemnification and Contribution.> MDB alleges it was not Koski’s negligence that caused the
gravel to spill; rather, the spill was caused by the “unreasonably dangerous and defective” design
and manufacture of the trailer that held the gravel. The MDB Cross-Claim, 4:6-8. Therefore, MDB
brought the Cross-Claim against the manufacturers of the trailer and its components, including
Versa. MDB avers Versa produced a solenoid valve which would, “activate inadvertently allowing
the gates to open and release the load [of gravel] carried by the trailer.” The MDB Cross-Claim, 4:9-
11. MDB also claims there were safer alternatives available to Versa; the solenoid valve was
unreasonably dangerous and defective; and Versa failed to provide appropriate safety mechanisms
regarding the solenoid valve. The MDB Cross-Claim, 4:15-22.

The Motion is the same as the motion practice in the Fitzsimmons Action and the Bible
Action. The issues are identical, as are the relevant parties. The Court issued an ORDER (“the
December Order”) on December 8, 2017, in the Fitzsimmons Action. The December Order
conducted a thorough analysis of the issue presented in the Motion. See generally Young v. Johnny
Ribeiro Building, Inc., 106 Nev. 88, 787 P.2d 777 (1990), and NRCP 37. The Court found in the

December Order case concluding sanctions were an appropriate sanction for MDB’s spoliation of

2 Versa filed THIRD PARTY DEFENDANT VERSA PRODUCTS COMPANY INC.’S MOTION TO DISMISS
THIRD PARTY PLAINTIFF, MDB TRUCKING, LLC’S THIRD CAUSE OF ACTION FOR IMPLIED INDEMNITY
PURSUANT TO NRCP 12(B)(5) (“the MTD”) on July 19, 2016. The Court granted the MTD on October 19, 2016.
The only remaining cause of action alleged by MDB against Versa is for Contribution.

-
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critical evidence. The Court finds a restatement of the December Order is unnecessary in the instant
action. Given the indistinguishable issues the Court attaches hereto and incorporates herein as
EXHIBIT A the December Order which shall be considered dispositive of the issue raised in the
Motion.?

It is hereby ORDERED THIRD-PARTY DEFENDANT VERSA PRODUCTS COMPANY,
INC.”S MOTION TO STRIKE DEFENDANT/THIRD-PARTY PLAINTIFF MDB TRUCKING,
LLC’s THIRD-PARTY COMPLAINT PURSUANT TO NRCP 35; OR IN THE ALTERNATIVE,
FOR AN ADVERSE JURY INSTRUCTION is GRANTED. MDB TRUCKING, LLC’S CROSS-

'CLAIM is DISMISSED.

DATED this QQ day of January, 2018.
"%

ELL IOTT A. SATTL
District Judge

3 The Court notes D.C.R. 13(3) states, “[f]ailure of the opposing party to serve and file his written opposition may be
construed as an admission that the motion is meritorious and a consent to granting the same.” Versa has not moved to
have the Motion granted under this standard.
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I certify that I am an employee of the Second Judicial District Court

of the State of Nevada, County of Washoe; that on this _ day of January, 2018, I deposited in

the County mailing system for postage and mailing with the United States Postal Service in Reno,

Nevada, a true copy of the attached document addressed to:

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that I am an employee of the Second Judicial District Court of the State of

Nevada, in and for the County of Washoe; that on th&Z% day of January, 2018, I electronically

filed the foregoing with the Clerk of the Court by using the ECF system which will send a notice

of electronic filing to the following:

MATTHEW ADDISON, ESQ.

JOSH AICKLEN, ESQ.
KATHERINE PARKS, ESQ.
BRIAN BROWN, ESQ.

THIERRY BARKLEY, ESQ.
SARAH QUIGLEY, ESQ.

JESSICA WOELFEL, ESQ.

JACOB BUNDICK, ESQ.
NICHOLAS M. WIECZOREK, ESQ.

Judicial Assistant
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FILED
Electronically
CV15-02349

2017-12-08 02:59:29
Jacqueline Bryant
Clerk of the Court

Transaction # 64312

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

*kk
ERNEST BRUCE FITZSIMMONS, et al.,
Plaintiffs, Case No. CV15-02349

Dept. No. 10
VvS.

MDB TRUCKING, LLC; etal.,

Defendants.
/

ORDER

Presently before the Court is DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT
VERSA PRODUCTS COMPANY, INC.’S MOTION TO STRIKE DEFENDANT/CROSS-
CLAIMANT/CROSS-DEFENDANT MDB TRUCKING, LLC’S CROSS-CLAIM PURSUANT
TO NRCP 35; OR IN THE ALTERNATIVE, FOR AN ADVERSE JURY INSTRUCTION (“the
Motion”). The Motion was filed by Defendant/Cross-Claimant/Cross-Defendant VERSA
PRODUCTS, INC. (“Versa”) on May 15, 2017.! Defendant/Cross-Claimant, MDB Trucking,
LLC (“MDB”) filed MDB’S OPPOSITION TO VERSA PRODUCTS COMPANY, INC.’S
MOTION TO STRIKE AND/OR SPOLIATION INSTRUCTIONS (“the Opposition™) on June 2,
2017. Versa filed DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT VERSA

! Versa filed the ERRATA TO DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT VERSA PRODUCTS
COMPANY, INC.’S MOTION TO STRIKE DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT MDB
TRUCKING, LLC’s CROSS-CLAIM PURSUANT TO NRCP 37; OR IN THE ALTERNATIVE, FOR AN ADVERSE
JURY INSTRUCTION (“the Errata™) on May 5, 2017. The Errata clarifies Versa is bringing the Motion pursuant to
NRCP 37, not NRCP 35 as noted in the caption to the Motion. The reference to NRCP 35 is made only in the caption to
the pleading; therefore, the Court presumes it is merely a typographical error. '

-1-
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PRODUCTS COMPANY, INC.’S REPLY TO MDB’S OPPOSITION TO VERSA PRODUCTS
COMPANY, INC.’S MOTION TO STRIKE MDB TRUCKING, LLC’S CROSS-CLAIM
PURSUANT TO NRCP 37; OR IN THE ALTERNATIVE, FOR AN ADVERSE JURY
INSTRUCTION (“the Reply”) on June 12, 2017, and contemporaneously submitted the matter for
the Court’s consideration. The Court entered an ORDER on August 1, 2017, setting the Motion
for oral argument.? The Court heard the arguments of counsel on August 29, 2017, and took the
matter under submission.

The Court felt case concluding sanctions were a potential discovery sanction for the alleged
abuse following the oral argument. An evidentiary hearing affording both sides the opportunity to
present witnesses was required given this conclusion. See generally, Nevada Power v. Fluor Hllinois)
108 Nev. 638, 837 P.2d 1354 (1992). The Court entered an ORDER (“the September Order”) on
September 22, 2017, directing the parties to set the matter for an evidentiary hearing. The
evidentiary hearing was conducted on October 13, 2017 (“the October Hearing™). Versa called one
expert witness, Scott Palmer (“Palmer™), and one lay witness Garrick Mitchell (“Mitchell”) at the
October Hearing. MDB called one expert witness, Dr. David Bosch (“Dr. Bosch”), and two lay
witnesses, Patrick Bigby (“Bigby”) and Erik Anderson (“Anderson™) at the October Hearing. The
Court admitted numerous exhibits during the October Hearing. The Court permitted the parties to
argue their respective positions. Trial was scheduled to begin on October 30, 2017. The Court was
aware of its obligation to make detailed findings of facts and conclusions of law. Further, the Court
wanted to fulfill these obligations in a thoughtful manner and in writing pursuant to the mandates of
the Nevada Supreme Court. The Court informed the parties the Motion would be granted and
vacated the trial date. The Court took the matter under submission. This written ORDER follows.

This case arises from a personal injury action. A COMPLAINT (“the Complaint”) was filed
by Plaintiffs Ernest Bruce Fitzsimmons and Carol Fitzsimmons, on December 4, 2015. Numerous
other plaintiffs were joined into the Fitzsimmons case. It is alleged on July 7, 2014, Defendant

Daniel Anthony Koski (“Koski”), while driving a truck for MDB, negligently spilled a load of

2 There were numerous other pre-trial motions scheduled for oral argument on the same date.
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gravel into the roadway. The spilled gravel caused the driving plaintiffs to lose control of their
vehicles and numerous accidents occurred. The plaintiffs sustained physical and emotional injuries
as a result of the accidents. In response to the Complaint, MDB filed a THIRD-PARTY
COMPLAINT (“the MDB Cross-Claim™) June 15, 2016. The MDB Cross-Claim had two causes
of action relative to Versa: Implied Indemnification and Contribution.> MDB alleges it was not
Koski’s negligence that caused the gravel to spill; rather, the spill was caused by the “unreasonably
dangerous and defective” design and manufacture of the trailer that held the gravel. The MDB
Cross-Claim, 3:5-7. Therefore, MDB brought the Cross-Claim against the manufacturers of the
trailer and its components, including Versa. MDB avers Versa produced a solenoid valve which
would, “activate inadvertently allowing the gates to open and release the load [of gravel] carried by
the trailer.” The MDB Cross-Claim, 3:10-11. MDB also claims there were safer alternatives
available to Versa; the solenoid valve was unreasonably dangerous and defective; and Versa failed
to provide appropriate safety mechanisms regarding the solenoid valve. The MDB Cross-Claim,
3:12-18.

Versa has denied its product is defective and further denies any responsibility for the spilling
of the gravel. Additionally, Versa filed DEFENDANT/CROSS-CLAIMANT VERSA PRODUCTS
COMPANY, INC.’S ANSWER TO PLAINTIFFS ERNEST BRUCE FITZSIMMONS AND
CAROL FITZSIMMONS’ FIRST AMENDED COMPLAINT AND CROSS-CLAIM AGAINST
MDB TRUCKING, LLC; DANIEL ANTHONY KOSKI; AND DOES I-X, INCLUSIVE (“the

Versa Cross-Claim”) on June 29, 2016. The Versa Cross-Claim alleges one cause of action against

MDB: Contribution. Versa alleges MDB “negligently operated, maintained, owned, serviced and/or]

entrusted the subject trailer....” The Versa Cross-Claim, 10:17-18. Versa and MDB are the only
remaining parties in this litigation: all of the plaintiffs consolidated into these proceedings, and all

of the other defendants have been dismissed and/or settled.

? Versa filed CROSS-DEFENDANT VERSA PRODUCTS COMPANY INC.’S MOTION TO DISMISS CROSS-
CLAIMANT, MDB TRUCKING, LLC’S THIRD CAUSE OF ACTION FOR IMPLIED INDEMNITY PURSUANT
TO NRCP 12(B)(5) (“the MTD”) on June 27, 2016. The Court granted the MTD on October 19, 2016. The only
remaining cause of action alleged by MDB against Versa is for Contribution.

-3-
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The Motion avers MDB has destroyed or disposed of critical evidence which directly
impacts Versa’s ability to represent itself in the instant litigation. Specifically, the Motion contends
after the accident MDB continued to use the truck in question; failed to keep the truck in the same
condition as it was on the day in question; serviced the truck routinely; repaired and replaced the
electrical systems that control the solenoid which operated the Versa valve; and failed to take steps
to preserve this critical evidence knowing litigation was highly probable. The Opposition contends
there has been no spoliation of evidence in this case. Further, the Opposition posits there was
nothing more than routine maintenance done on the trailer; therefore, Versa’s ability to defend itself
has not been impaired.

The Motion avers MDB had a duty to preserve the discarded electrical systems in
anticipation of the underlying action. In Fire Ins. Exchange v. Zenith Radio Corp., 103 Nev. 648,
651,747 P.2d 911, 914 (1987), the Nevada Supreme Court held, “even where an action has not been
commenced and there is only a potential for litigation, the litigant is under a duty to preserve the
evidence which it knows or reasonably should know is relevant to the action.” The Motion
concludes the appropriate sanction for the failure to preserve this crucial evidence should be
dismissal of the entire action. See generally Young v. Johnny Ribeiro Building Inc., 106 Nev. 88,
787 P.2d 777 (1990), and NRCP 37.

Discovery sanctions are within the discretion of the trial court. See Stubli v. Big D Int’l
Trucks, Inc., 107 Nev. 309, 312, 810 P.2d 785, 787 (1991), and Kelly Broadcasting v. Sovereign
Broadcast, 96 Nev. 188, 192, 606 P.2d 1089, 1092 (1980). “Generally, sanctions may only be
imposed where there has been willful noncompliance with the court’s order, or where the adversary
process has been halted by the actions of the unresponsive party.” Zenith, 103 Nev. at 651, 747
P.2d at 913 (citing Finkelman v. Clover Jewelers Blvd. Inc., 91 Nev. 146, 147, 532 P.2d 608, 609
(1975) and Skeen v. Valley Bank of Nevada, 89 Nev. 301, 303, 511 P.2d 1053, 1054 (1973)).
Accord GNLV Corp. v. Service Control Corp., 111 Nev. 866, 869, 900 P.2d 323, 325 (1995).
Dismissal of an entire action with prejudice is a dramatic punishment for a discovery abuse. The
Nevada Supreme Court cautions district courts the use of such a Draconian sanction should be

approached with caution. “The dismissal of a case, based upon a discovery abuse such as the
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destruction or loss of evidence, ‘should be used only in extreme situations; if less drastic sanctions
are available, they should be utilized.”” GNLV, 111 Nev. at 870, 900 P.2d at 326 (citation omitted).
Additionally, the Nevada Power Court held it was an abuse of discretion for a district court to grant
case concluding sahctions without an evidentiary hearing. The Nevada Power Court held the party
facing a case terminating sanction needs an “opportunity to present witnesses or to cross-examine
[the movant] or their experts with regard to [the discovery violations].” Nevada Power, 108 Nev. at
646, 837 P.2d at 1360. Cf Bahena v. Goodyear Tire & Rubber Co. (“Bahena 11”), 126 Nev. 606,
612,245 P.3d 1182, 1186 (2010).

The Nevada Rules of Civil Procedure provide that a party who fails to comply with discovery|
orders or rules can be sanctioned for that failure. NRCP 37(b). Sanctions against a party can be
graduated in severity and can include: designation of facts to be taken as established; refusal to allow
the disobedient party to support or oppose designated claims or defenses; prohibition of the
offending party from introducing designated matters in evidence; an order striking out pleadings or
parts thereof or dismissing the action; or rendering a judgment by default against the disobedient
party. NRCP 37(b)(2). Case concluding sanctions need not be preceded by other less severe
sanction. GNLV, 111 Nev. at 870, 900 P.2d at 325. A disobedient party can also be required to pay
the reasonable expenses, including attorney fees caused by the failure. NRCP 37(b)(2)(E).

The Young Court adopted an eight factor analysis (“the Young factors™) district courts must
go through if they feel a discovery abuse is so severe it warrants dismissal. The Young Court held,
“every order of dismissal with prejudice as a discovery sanction be supported by an express, careful
and preferably written explanation of the court’s analysis of the pertinent factors.” Young, 106 Nev.
at 93, 787 P.2d at 780. The Young factors are as follows: (1) the degree of willfulness of the
offending party; (2) the extent to which the non-offending party would be prejudiced by a lesser
sanction; (3) the severity of the sanction of dismissal relative to the severity of the discovery abuse;
(4) whether any evidence has been irreparably lost; (5) the feasibility and fairness of less severe
sanctions; (6) the policy favoring adjudication on the merits; (7) whether sanctions unfairly operate
to penalize a party for the misconduct of his or her attorney; and (8) the need to deter parties and

future litigants from similar abuses. /d. In discovery abuse situations where possible case-
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concluding sanctions are warranted, the trial Judge has discretion in deciding which factors are to be
considered on a “case-by-case” basis. Bahena 1I, 126 Nev. at 610, 245 P.3d at 1185 (citing Higgs v.
State, 126 Nev. 1, 17, 222 P.3d 648, 658 (2010)). The Young factor list is not exhaustive and the
Court is not required to find that all factors are present prior to making a finding. “Fundamental
notions of fairness and due process require that discovery sanctions be just and . . . relate to the
specific conduct at issue.” GNLV, 111 Nev. at 870, 900 P.2d at 325.

The Nevada Supreme Court has addressed orders of case concluding sanctions on numerous
occasions. The Zenith Court found a party whose agent destroyed and/or lost a television prior to
the commencement of the underlying action, after the party’s expert had an opportunity to test the
television and opine on the television as a cause of a fire, had committed a discovery abuse
warranting case concluding sanctions.* The Zenith Court held, “[tlhe actions [of the appellant] had
the effect of reserving to itself all expert testimony based upon examination of the television set.”
103 Nev. at 652, 747 P.2d at 914.

The Kelly Broadcasting Court held the striking of an answer and entry of a judgment in favor
of the non-offending party (Kelly) was an appropriate sanction for failing to complete discbvery by
the offending party (Sovereign). Kelly Broadcasting, 96 Nev. at 192, 606 P.2d at 1092. Sovereign
argued a lesser sanction of striking only the affirmative defense to which the interrogatories applied
was a more appropriate sanction. The Kelly Broadcasting Court disagreed, noting “[t]he question is
not whether this court would as an original matter have entered a default judgment as a sanction for
violating a discovery rule; it is whether the trial court abused its discretion in so doing. We do not
find an abuse of discretion in this case.” Id.

The Stubli Court upheld case concluding sanctions when the appellant or its agents failed to
preserve evidence related to the cause of a trucking accident. The respondent provided expert
affidavits which posited the cause of the accident could have been something other than the

respondent’s work on the truck. “The experts further asserted that appellant’s failure to preserve the

4 The trial court actually struck the appellant’s expert witness from the trial. The appellant indicated it had insufficient
evidence to proceed without its expert and the trial court granted summary judgment in favor of the respondent. Zenith,
103 Nev. at 651, 747 P.2d at 913.
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[truck and its components] had made it impossible for respondents to establish their defense theory.”
Stubli, 107 Nev. at 312, 810 P.2d at 787. See also, North American Properties v. McCarran
International dirport, 2016 WL 699864 (Nev. Supreme Court 2016). But see, GNLV, supra (case
concluding sanctions not appropriate when other evidence existed which experts could use to assist
in their analysis including the statements of witnesses who saw the spoliated evidence).

The Court has considered the arguments of counsel, all of the pleadings on file in the instant
action, the testimony of the witnesses at the evidentiary hearing, the exhibits admitted at that
hearing, and the relevant case law discussed, supra. The issue presented in the case is actually very
narrow: MDB claims it was a defective solenoid manufactured by Versa that malfunctioned causing
a truck full of gravel to dump onto one of the two busiest roadways in Washoe County. MDB does
not dispute the electrical systems were not preserved in anticipation of the trial or potential testing.
MDB took no steps to warn its employees to keep any components in the electrical system should
they need to be replaced. There are no pictures taken of the electrical system or the components.
MDB’s employees cannot testify to the condition of the components when they were replaced.

Versa avers there were other potential causes of the malfunction, including an electrical issue. Versa
further contends it cannot present these issues to the jury in support of its defense because the

evidence no longer exists. The Court reviews the Young factors as follows:

1 Willfulness

The first Young factor is willfulness. In Childers v. State, 100 Nev. 280, 283, 680 P.2d 598,
399 (1984), the Nevada Supreme Court found the term willful, “implies simply a purpose or
willingness to commit the act or to make the omission in question. The word does not require in its
meaning any intent to violate law, or to injure another, or to acquire any advantage.” Willfulness
may be found when a party fails to provide discovery and such failure is not due to an inability on
the offending party’s part. Havas v Bank of Nevada, 96 Nev. 567, 570, 613 P.2d 706, 708 (1980).
The Nevada Supreme Court has not opined that it is necessary to establish wrongful intent to
establish willfulness.

-
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Clearly MDB should have anticipated extensive litigation as a result of the incident that
occurred on July 7, 2014, This was not a mere “slip and fall” where the putative plaintiff initially
claims he/she is not injured only later to come back and sue. There were numerous accidents and
injuries as a result of collisions occurring on a highway. MDB, or its counsel, had to know there
would be litigation as a result of these events. The Court heard no testimony that MDB took any
steps to preserve the truck or trailer in any way. There was no testimony indicating memorialization
of the condition of the vehicle was ever contemplated by anyone at MDB. On the contrary, the truck
and trailer continued to be in use after the events of July 7, 2014. 1t was subject to “routine”
maintenance. The Court may have condoned the continued use of the truck, and even the trailer, had
there been any steps taken to preserve the appearance of these items as they existed at the time of the
event, or prior to the “routine” maintenance. The memorialization did not occur.

It would have been simple to inform the shop staff to photograph the truck and trailer on or
about July 7, 2014. It would have required minimal effort to inform the shop staff to preserve any
electrical parts taken off the truck or trailer during the maintenance. If these steps had been taken
the Court would be looking at this case through the prism of GNLV because both parties would have
had alternative ways to prove or disprove their theory of the case. Based on the inaction of MDB in
preserving or memorializing the condition of the truck and trailer the Court must view this case
through the prism of Stubli and Zenith: MDB alone has the ability to call experts to support their
position. Versa’s expert has a theory he can neither confirm nor refute based on the loss of the
electrical components. The Court does not find MDB intentionally disposed of the components in
order to harm Versa, nor were MDB’s employees acting with any malevolence; however, the Court
does find MDB is complicit of benign neglect and indifference to the needs of Versa regarding
discovery in this action.

1. The possibility of a lesser sanction

The second Young factor is possible prejudice to Versa if a lesser sanction were imposed.
The Court would consider lesser sanctions, including an adverse inference instruction, a rebuttable

presumption instruction, and the striking of the MDB’s expert as alternative sanctions. The Court
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does not find any of these sanctions strike the appropriate balance between MDB’s actions and the
harm imposed on Versa’s case. Should the Court strike Dr. Bosch from being a witness at the trial
MDB would be in the same position as the appellant in Zenith: unable to prove its case given the
lack of expert testimony and subject to a motion for summary judgment. This outcome would be a
patent waste of limited judicial resources and of the jury’s time. The Court does not find an adverse
inference instruction pursuant to NRS 47.250(3) and Bass-Davis v. Davis, 122 Nev. 442,134 P.3d
103 (2006), is appropriate under the circumstances before the Court.> As noted by the Zenith Court,
“[tlhe actions of [MDB] had the effect of reserving to itself all expert testimony based upon
examination of the [electronic components]. Any adverse presumption which the court might have
ordered as a sanction for the spoliation of evidence would have paled next to the testimony of the
expert witness.” Zenith, 103 Nev. at 652, 747 P.2d at 914. Additionally, an adverse inference
instruction requires an “intent to harm another party through the destruction and not simply the
intent to destroy evidence.” Bass-Davis, 122 Nev. at 448, 134 P.3d at 106. The Court does not find
MDB intended to harm Versa by destroying or disposing of the electrical components; therefore, it
could not give this instruction. The Court can conceive of no other sanction which would be

appropriate under these circumstances.

3 At oral argument counsel for MDB stated:

Recently the Nevada Supreme Court has declared that the Bass versus Davis case is the prevailing case on the
spoliation of evidence, not Young versus Ribeiro. And in a case called Walmart Stores, Inc. versus the Eighth
Judicial District, No. 48488, January 31st of 2008, the court said, “It is an abuse of discretion for a district court
not to consider the case of Bass-Davis versus Davis when imposing sanctions pursuant to Nevada Rule of Civil
Procedure 37 for an allegation of spoliation.”

TRANSCRIPT OF PROCEEDINGS, EVIDENTIARY HEARING, 208:15-24. The citation to an unpublished
disposition of the Nevada Supreme Court issued prior to J anuary 1, 2016, is a violation of ADKT 0504 and SCR 123
(the SCR was repealed by the ADKT). The Court found it difficult to believe the Nevada Supreme Court would make
such a sweeping change to firmly established precedent as that represented by counsel in an unpublished disposition.
The Court was unfamiliar with Walmart, so the Court endeavored to familiarize itself with the case. The Court looked
up the case number provided by counsel on the Nevada Supreme Court webpage. Troublingly, the Court was unable to
verify the veracity of the proposition proffered by MDB because the parties agreed to dismiss their proceedings and
the Nevada Supreme Court vacated the order upon which MDB makes its argument. The Nevada Supreme Court had
granted a Writ of Mandamus on January 31, 2008; however, it withdrew that order on a subsequent date. The Nevada
Supreme Court webpage indicates the parties contacted the Supreme Court on February 2, 2008, and indicated they had
settled their case. The Nevada Supreme Court entered an order vacating the January 31, 2008, order upon which MDB
relies and “den[ied] the petition as moot” on February 13, 2008. In short, the “case” MDB relies upon does not even
exist.
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II. The severity of the sanction of dismissal relative to the severity of the discovery abuse

“The dismissal of a case, based upon a discovery abuse . . . should be used only in extreme
situations; if less drastic sanctions are available, they should be utilized.” GNL V, 111 Nev. at 870,
900 P.2d at 325 (citing Young, 106 Nev. at 92, 787 P.2d at 779-80). The Court is keenly aware that
granting the Motion effectively ends the case. The Court does not take this action lightly. The only
issue in this case is why the door to the trailer opened causing the gravel to dump into the roadway.
The Court finds MDB’s disposal of the electronic components without memorializing them in any
way effectively halted the adversarial process. It left all of the “cards” in MDB’s hands and left
Versa with nothing other than a theory it could neither prove nor disprove. MDB could simply rely
on its expert during trial and argue Versa had no proof of its theory and the theory itself was
preposterous. This is the position taken by MDB at the evidentiary hearing. Versa is left with no
way of verifying its theory of the case.

Counsel for MDB directed the Court’s attention at the evidentiary hearing to the strength of
their expert (Dr. Bosch) and the weakness of Versa’s expert (Palmer). Counsel further emphasized
the lack of plausibility of the Palmer’s conclusions that it could have been an abraded wire which
caused an electrical failure rather than some issue with the solenoid or the Versa valve. The Court is
not convinced this should be the deciding factor in resolving the issue of case concluding sanctions
for the following reasons:

1. MDB’s own employee (the same employees who serviced the truck and trailer)
acknowledged at the evidentiary hearing that the abrasions Palmer referenced actually do
occur;® and

¢ Q: Okay. You also mentioned that you want to replace those cords, the seven and the — the seven-conductor and the
four-conductor cords because they will get cut on the deck plate, they will get abraded, they will become cracked; is that
correct?

A: I have seen that, yes.

TRANSCRIPT OF PROCEEDINGS, EVIDENTIARY HEARING (testimony of Patrick Bigby), 154:1-6.

-10-
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2. Dr. Bosch had to acknowledge, though grudgingly and with great circumspection, that it

was possible though highly unlikely the electrical system could have caused the valve in
question to open.’

The Court’s decision regarding the issue presented in the Motion is not predicated on who has
the “stronger case™ or the “better expert” at the evidentiary hearing. If this were the analysis the
Court would agree with MDB: Dr. Bosch is a very credible witness and it is likely MDB has the
more compelling argument to present to the jury. This, however, is not the issue. The issue in the
Court’s analysis is MDB’s actions deprived Versa of any ability to prove its case: the adversarial
process was stymied by MDB regarding the most critical pieces of evidence. Had MDB’s witnesses
testified the abrasions never occur, or abrasions were photographed and/or documented and none
existed on this truck, the Court’s conclusion may have been different. Here we know it could have
occurred as Palmer suggested.

1IV. Whether evidence is irreparably lost

Clearly the relevant evidence is lost. The employees of MDB testified at the evidentiary
hearing the electronic components had been thrown away.

V. The feasibility and fairness of a less severe sanctions

The Court discussed the possibility of less severe sanctions in section II. The same analysis
applies here. There does not appear to be any sanction short of case concluding sanctions which
would be appropriate under the circumstances of this case. The Court also acknowledges that
progressive sanctions are not always necessary. The circumstances presented in the Motion are

unique and the most severe sanction is appropriate.

’Q: Is there any scenario under which current from the seven-prong cord having contact with the four-prong cord could
open the versa valve?

A: Anything is possible, but it’s highly improbable in this case.

TRANSCRIPT OF PROCEEDINGS, EVIDENTIARY HEARING (testimony of Dr. Bosch), 161:5-9. Dr. Bosch’s
testimony clearly established he did not believe there was a short or other electrical failure that caused the valve to open.
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V1. The policy favoring adjudication on the merits; and

VIL The need to deter parties and future litigants from similar abuse

The Court considers the sixth and eighth Young factors together. Nevada has a strong policy,
and the Court firmly believes, that cases should be adjudicated on their merits. See, Scrimer v. Dist.
Court, 116 Nev. 507, 516-517, 998 P.2d 1190, 1196 (2000). See also, Kahn v. Orme, 108 Nev. 510,
516, 835 P.2d 790, 794 (1992). Further, there is a need to deter litigants from abusing the discovery
process established by Nevada law. When a party repeatedly and continuously engaged in discovery
misconduct the policy of adjudicating cases on the merits is not furthered by a lesser sanction.
Foster, 126 Nev. at 65, 227 P.3d at 1048. The case sub judice is not one of systemic discovery
abuse. However, the Court concludes to allow the case to go forward as it is currently postured
would be the antithesis of allowing it to proceed “on the merits.” The merits of Versa’s case would
not be able to be evaluated by the jury because Versa could not test its theory on the actual
components. The jury would be left to guess about what may have occurred rather than weigh the
competing theories presented. MDB would have an overwhelmingly unfair advantage given its
action.

The Court balances the laudable policy of trial on the merits against the need to deter future
litigants from abusing the discovery process. The Court turns back to the Zenith Court’s direction to
all potential litigants regarding their duty to preserve evidence. The Zenith Court stated, “[i]t would
be unreasonable to allow litigants, by destroying physical evidence prior to a request for production,
to sidestep the district court’s power to enforce the rules of discovery.” Id. 103 Nev. at 651, 747
P.2d at 913. Accord, Colfer v. Harmon, 108 Nev. 363, 832 P.2d 383 (1992). To allow this case to
go forward, when the only evidence which may have supported Versa’s defense was in the sole
possession of MDB and MDB did nothing to preserve or document that evidence, would set a
dangerous precedent to similarly situated parties in the future. It would also be antithetical to a

potential litigant’s obligation to preserve the very evidence it may have to produce during discovery.
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When the Court balances the sixth and eighth Young factor it concludes dismissal of MDB’s claims

against Versa are appropriate.

VIII Whether sanctions unfairly operate to penalize a party for the misconduct of his or her

atiorney

There is no evidence to show MDB’s counsel directed MDB to destroy or fail to memorialize
the evidence in question. The Court finds this factor to be inapplicable to the Young analysis.

“Fundamental notions of fairness and due process require that discovery sanctions be just
and . . . relate to the specific conduct at issue.” GNLV, 111 Nev. at 870, 900 P.2d at 325 (citing
Young, 106 Nev. at 92, 787 P.2d at 779-80). The Court recognizes that discovery sanctions should
be related to the specific conduct at issue. The discovery abuse in this case crippled one party’s
ability to present its case. Weighing all eight factors above the Court concludes the dismissal of the
MDB Cross-Claim is appropriate. Due to the severity of MDB’s discovery abuse there are no lesser
sanctions that are suitable.

It is hereby ORDERED DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT
VERSA PRODUCTS COMPANY, INC.’S MOTION TO STRIKE DEFENDANT/CROSS-
CLAIMANT/CROSS-DEFENDANT MDB TRUCKING, LLC’S CROSS-CLAIM PURSUANT TO
NRCP 35; OR IN THE ALTERNATIVE, FOR AN ADVERSE JURY INSTRUCTION is
GRANTED. MDB TRUCKING, LLC’S CROSS-CLAIM is DISMISSED.

DATED this _& day of December, 2017.

-

ELLIOTT A. SATTLER —————
District Judge
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CERTIFICATE OF MAILING
Pursuant to NRCP 5(b), I certify that I am an employee of the Second Judicial
District Court of the State of Nevada, County of Washoe; that on this __day of December, 2017,
I deposited in the County mailing system for postage and mailing with the United States Postal
Service in Reno, Nevada, a true copy of the attached document addressed to:

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that I am an employee of the Second Judicial District Court of the State of
[
Nevada, in and for the County of Washoe; that on the _n? day of December, 2017, 1
electronically filed the foregoing with the Clerk of the Court by using the ECF system which will

send a notice of electronic filing to the following:

JOSH AICKLEN, ESQ.
MATTHEW ADDISON, ESQ.
KATHERINE PARKS, ESQ.
BRIAN BROWN, ESQ.
THIERRY BARKLEY, ESQ.
SARAH QUIGLEY, ESQ.
JESSICA WOELFEL, ESQ.
JACOB BUNDICK, ESQ.
NICHOLAS WIECZOREK, ESQ.

Judicial Assidtant
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4845-3057-6394.1

EXHIBIT 4

FILED
Electronically
CV15-02349

2018-01-05 02:10:55 PM
Jacqueline Bryant
Clerk of the Court
Transaction # 6468484 : yviloria

AA002257



RIMKUS
Consulting Graup, Inc. e\qeo

P.0. BOX 4673 ﬂgc 9 AL
HOUSTON, TEXAS 77210 P\“G A
(702) 304-1508

FEDERAL ID: 76-0163936

o ——— it ———
S ——t A

e

amnma—
P

LEWIS, BRISBOIS, BISGAARD & SMITH, L.L.P. Invoice Number: 6493132

6385 SOUTH RAINBOW BLVD,, STE. 600 Invoice Date: August 16, 2016
LAS VEGAS, NV 85118 File Number: 01208443
CONTACT: DAVID AVAKIAN

Re: WILT/EL M s V. MDB TRUCKING VEHIC D W

MARKER 39-RENO, NV

Style: ANGELA MICHELLE WILT/ERNEST BRUCE & CAROL FITZSIMMONS V. MDB TRUCKIN

Insured: VERSA PRODUCTS COMPANY (SELF-INSURED)
Cause No.: CV15-02410/CV15-02349
Claim No.: 301659206480/301659206480/

—

o w—

FOR PROFESSIONAL SERVICES RENDERED

CURRENT BILLING
Consulting Fees $4,704.00
Expenses.... 902.78
State Taxes. 0.00
OHREE oo ovveereeeee vt sessssaeseaeseatassebsesasbs bRt ATt aR T P bR SRR SRR LS RS SRRSO 000
Total Current Charges $5.606.78
(see attached pages for detail)
Total Now Due $5.606.78

BILLS ARE DUE AND PAYABI;E UPON RECEIPT

FILE NUMBER AND INVOICE NUMBER ON CHECK
AND MAKE PAYABLE TO:

PLEASE REFERENCE OUR

RIMKUS CONSULTING GROUP

Vendor: 27990 Rimkus Consulting Group, Inc Date: 10/31/16
] ) : Page
Voucher: 2030022 Check#: 171377 Am%unt:

1
5606.78

\10.1.3.25\DocumentBank\2016\APDocs\000 1MYFC tif Scanned By: NOUNE. AIRAPETIANA 002258




RIMKUS

Consuiting Group, lac.

File Number: 01208443

August 16, 2016

Invoice Number: 6493132 Page 2
DETAILS OF CURRENT CHARGES
PROFESSIONAL SERVICES
Date Init.  Title Description of Services Hours  Rate Amount
06/13/t6 GFM  DIVISION MGR INITIAL FILE REVIEW; MAKE INSPECTION 3.00 240.00 720.60
ARRANGEMENTS.
06/15/16 GFM  DIVISION MGR TRAVEL BETWEEN RCG OFFICE AND 12.00 24000 2,880.00
SPARKS, NV; REVIEW DOCUMENTS EN
ROUTE; MEET WITH PAUL SHPIRT;
VISUALLY INSPECT, PHOTOGRAPH, AND
FUNCTIONALLY TEST SUBJECT TRUCK.
06/16/16 GFM  DIVISION MGR ADDITIONAL DOCUMENT REVIEW, 1.00 24000 240.00
06/17/16 GFM  DIVISION MGR RESEARCH BELLY-DUMP CONTROL 1.00 24000 240.00
VALVES.
07/08/16 GFM DIVISION MGR CORRESPONDENCE WITH DAVID 0.60 240.00 {44.00
AVAKIAN; RESIZE PHOTOGRAPHS AND
PROVIDE TO CLIENT IN ADVANCE OF
TELECONFERENCE.
07/14/16 GFM  DIVISION MGR REVIEW FILE; PARTICIPATE IN 200 24000 480.00
TELECONFERENCE.
Total Fees: 19.60 $4,704.00
TIME SUMMARY
Title Hours Fees
DIVISION MGR 19.60 4,704.00
—T12.60 $ 470400
EXPENSE SUMMARY
Expense Amount
AUTOMOBILE MILEAGE 40.00
PHOTOGRAPHS 110.00
Vendor: 27 i i
Vouohor: 203082(2) Rimkus Consulting Group, Inc 8ﬁte:k ; 0/31 1/17 ? Page 3
\10.1.3.25\DocumentBank\20 ; eCKs: 377 Amount, 5,606.78
16\APDocs\0001MYFC.tif Scanned By: NOUNE.AIRAPETIAM 002259




RIMKUS

Consulling Group, tnc.

August 16, 2016

File Number: 01208443
Invoice Number: 6493132 Page 3
TRIP EXPENSES 6.80
PARKING AND TOLLS 24.00
TRANSPORTATION 72198
Total Expenses: 902.7
Total Amount Due: § 560678
xgzgg;ir zoggggg Rimkus Consulting Group, inc Date: 10/31/16 Page 3
' Check#: 1 :
\10.1.3.25\DocumentBank\2016\APDocs\0001MYFC tif Scanned By: LB?’JLE A|$;$°é’?tmaozzf’66(? 678




AESHSBIo

[l
Consulting Group, Inc. i N faw

P.0. BOX 4673 pOR 14 220
HOUSTON, TEXAS 77210
(702) 304-1508

Accounts Payable- LA
FEDERAL ID: 76-0163936

et ot

e e ———
e

U

m———

LEWIS, BRISBOIS, BISGAARD & SMITH, L.L.P. Invoice Number: 6519307
6385 SOUTH RAINBOW BLVD,, STE. 600 Invoice Date: April 11,2017

LAS VEGAS, M BT 18 File Number: 01208443
CONTACT.A
/FIT2 B TR A R § AR

Re:
Style: ANGELA MICHELLE WILT/ERNEST BRUCE & CAROL FITZSIMMONS V. MDB TRUCKIN
Insured: VERSA PRODUCTS COMPANY (SELF-INSURED)

Cause No.: CV15-02410/CV15-02349
Claim No.: 301659206480/301659206480/

JREOIUISIEE eSS el e

FOR PROFESSIONAL SERVICES RENDERED

CURRENT BILLING

Consulting Fees ........... prersnsreenirerstssberesasansrnias $392.00
Expenses ...... 0.00
GUADE TAXES ... eeeereserseessarsssareretsossscrnshsssasssseresssss soIEEsLEEFHNSIANFH1IERELES LIRS RIS IR SH RS ST RSS20 0.00
Other

Totaf Current Charges $392.00

(see attached pages for detail}
Outstanding Invoices
Date Invoice Involce Amount Daie Paid  Payment Received Balance

BILLS ARE DUE AND PAYABLE UPON RECEIPT

PLEASE REPERENCE OUR FILE NUMBER AND INVOICE NUMBER ON CHECK
AND MAKE PAYABLE TO:

RIMKUS CONSULTING GROUP

27990 Rimkus Consulting Group, Inc Date: 5/22/117 Pa
, : ge
2121097 Check#: 187606 Amount:

W10.1.3.25\DocumentBank\2017\APDocs\000 1 RXVW. tif

1
392.00

Scanned By: NOUNE.AIRAPETIANA 002261




RIMKUS

Cansulting Creup, inc,

File Number: (01208443 April 11, 2017
Invoice Number: 6519307 Page 2
08/16/16 6493132 $5.606.78 11/15/16 $5,606.78 $0.00
10/31/16 6501734 $4,838.71 12/30/16 $4,838.71 $0.00
1227116 6507140 $9,324.00 $0.00 $9,324.00
$9,324.00
Total Now Due §9.216.00
Vendor: 27990 Rimkus Consulting Group, Inc Date: 5/22/17 Page 2
Voucher: 2121097 Check#: 187606 Amount; 392.00

\10.1.3.25\DocumentBank\2017\APDocs\0001RXVW. tif

Scanned By: NOUNE.AIRAPETAK 002262




RIMKUS

Censultiag Croup, Inc.

File Number: 01208443
Invoice Number: 6519307

April 11,2017
Page 3

DETAILS OF CURRENT CHARGES

PROFESSIONAL SERVICES
Date ~ Init. Tile Description of Services Hours  Rate Amount
03/03/17 GFM  DIVISION MGR REVIEW FILE; TELEPHONE 1.60 245.00 392.00
CONVERSATION WITH PAIGE SHREVE,
Total Fees: 1.60 $392.00
TIME SUMMARY
Title Hours Fees
DIVISION MGR 1.60 392.00
N 39200
Total Fees and Expenses: $ i 2,00,
Balance Due From Previous Invoice(s): $9,324.00
Total Amount Due: $ 971600
v{. ""\ F’- -
3 S ;,//' !“_a VE D
°R L0007
Acc +
oounts Payable- A
Vendor: 27990 Rimkus Consulting Group, Inc Date: 5/22/17 Page 3
Voucher: 2121097 Check#: 187606 Amount: 392.00

\110.1.3.25\DocumentBank\2017\APDocs\0001RXVW.tif

Scanned By: NOUNE.AIRAPETIAM 002263
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Cansulting Group, Inc.

P.0. BOX 4673 HAY 16 2017
HousToN, Texas 77210 “CC ANTSpayec
(702) 304-1508 BLE.;

FEDERAL ID: 76-0163936

cvim—

LEWIS, BRISBOIS, BISGAARD & SMITH, L.L.P. Invoice Number: 6522544
6385 SOUTH RAINBOW BLVD,, STE. 600 Invoice Date: May 9, 2017
LAS VEGAS;NLR9118 File Number: 01208443
CONTACT¢DAVID AVAKIAN
Re: A B TR A R.8 AF #:
Style: ANGELA MICHELLE WILT/ERNEST BRUCE & CAROL FITZSIMMONS V. MDB TRUCKIN
Insured: VERSA PRODUCTS COMPANY (SELF-INSURED)

Cause No.: CV15-02410/CV15-02349
Claim No.: 301659206480/301659206480/

FOR PROFESSIONAL SERVICES RENDERED

CURRENT BILLING
Consulting Fecs “ $1,225.00
EEKDEISES <...vcereersonsesessenesssoss sissssasssrssssassasssssssss sassss4b00ms AAHLELSI 4SS RS S LERE DT R RSB RRSS LRSS 0.00
State Taxes...c.et 0.00
Other 0.00

Total Current Charges. ' 325.00

(see attached pages for detall)

Qutstanding Invoices

Date Invoice Invoice Amount Date Pald  Payment Received Balance

BILLS ARE DUE AND PAYABLE UPON RECEIPT

PLEASE REFERENCE OUR FILE NUMBER AND INVOICE NUMBER ON CHECK
AND MAKE PAYABLE TO:

RIMEKUS CONSULTING GROUP

Vendor:
Voucher:

W10.1.3.25\DocumentBank\201 7\APDocs\0001S1QZ tif

27990 Rimkus Consulting Group, Inc Date: 8/07/17 Page
2130638 Check#: 196609 Amount:

1
1,225.00

Scanned By: NOUNE.AIRAPETIA 002264




RIMKUS

Consulting Group, Inc.

File Number; 01208443 May 9, 2017
Inveice Number: 6522544 Page 2
08/16/16 6493132 $5,606.78 11/18/16 $5,606.78 $0.00
10/31/16 6501734 $4,838.71 12/30/16 $4,838.71 $0.00
122716 6507140 $9,324.00 $0.00 $9,324.00
04/11/17 6519307 $392.00 $0.00 $392.00
$9,716.00
Total Now Due $10.941.00
Vendor: 27990 Rimkus Consulting Group, Inc Date: 8/07/17 Page 2
Voucher: 2130638 Check#: 196609 Amount; 1,225.00

W10.1.3.25\DocumentBank\201 7\APDocs\0001SIQZ tif

Scanned By: NOUNE. AIRAPETAR

002265




RIMKUS

Consuiting Group, in¢.

File Number: 01208443 May 9, 2017
Invoice Number: §522544 Page 3

DETAILS OF CURRENT CHARGES

PROFESSIONAL SERVICES
Date Init.  Title Description of Services Hours  Rate Amount
04727117 GFM  DIVISION MGR REVIEW DOCUMENTS PROVIDED BY 300 245.00 735.00
CLIENT.
04/28/17 QFM  DIVISION MGR REVIEW DOCUMENTS PROVIDED BY 2.00 245.00 490.00
CLIENT.
Total Fees: 5.00 $1,225.00
TIME SUMMARY
Title Hours Fees
DIVISION MGR 5.00 1,225.00
.} $1.225.00
Total Fees and Expenses: S 22500
Balance Due From Previous Invoice(s): $9,716.00
Total Amount Due: $_10.941.00
Vendor: 27990 Rimkus Consulting Group, inc Date: 8/07/17 Page
Voucher: 2130638 Check#: 196609 Amount;

\10.1.3.25\DocumentBank\201 7\APDocs\0001SIQZ.tif Scanned By: NOUNE. A|RAPETAA&02266
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RIMKUS

EEER
1T

EEEE Consulting Group, Inc. u e e

T N ARG |
==== P.O. BOX 4673 LUI 07 2

SRS

sxas HOUSTON, TEXAS 77210 SCOUNTS £AYABLE - LA

T3 ™ {702) 304-1508 A

FEDERAL [D: 76-0163936

LEWIS, BRISBOIS, BISGAARD & SMITH, L.L.P. Invoice Number: 6501734
6385 SOUTH RAINBOW BLVD,, STE. 600 Invoice Date: October 31, 2016

LAS VEGAS, NV 89118 File Number: 01208443
CONTACTEDAVID AVAKIA

Re: WILT/E NS V MDB TR ACCID
MARKER 39-RENO, NV

Style: ANGELA MICHELLE WILT/ERNEST BRUCE & CAROL FITZSIMMONS V. MDB TRUCKIN
Insured: VERSA PRODUCTS COMPANY (SELF-INSURED)

Cause No.: CVI15-02410/CV15-02349
Claim No.: 301659206480/301659206480/

FOR PROFESSIONAL SERVICES RENDERED

CcuY B
Consulting Fees $4,200.00
EXPenses ........owvuverseorrensnens 638.71
State Taxes.....ocovvivvmrenrnns 0.00
DL vvevee v csietereortortsimsoreserinsssersrassssasnssssssnsetsssssssterasnesssnsasassessssrasmsrativassessraseiaesnssneosses 000
Total Current Charges $4.838.71
(see attached pages for detail)
Outstanding Invoices
Date Invoice Invoice Amount Date Paid  Payment Received Balance

BILLS ARE DUE AND PAYABLE UPON RECEIPT

PLEASE REFERENCE OUR FILE NUMBER AND INVOICE NUMBER ON CHECK
AND MAKE PAYABLE TO:

RIMKUS CONSULTING GROUP

Vendor: 27990 Rimkus Consulting Group, Inc Date: 12/19/16 Page 1
Voucher: 2059789 Checkit: 175365 Amount; 4.838.71
\10.1.3.25\DocumentBank\2016\APDocs\0001OHH5.tif Scanned By: NOUNE.AIRAPETIAN 002267




RIMKUS

Consulring Group, iac,

W\10.1.3.25\DocumentBank\2016\APDocs\0001OHH5.tif

Scanned By: NOUNE. A|RAPET|A|A&02268

File Number: 01208443 October 31, 2016
Invoice Number: 6501734 Page 2
08/16/16 6493132 $5,606.78 $0.00 $5,606.78
$5,606.78
Total Now Due $10,445.49
Vendor: 27990 Rimkus Consulting Group, inc Date: 12/19/16 Page 2
Voucher: 2059789 Check#: 175365 Amount; 8.71




RIMKUS

Consultiag Group, inc.

File Number: 01208443

October 31,2016

Invoice Number: 6501734 Page 3
DAl S
DETAILS OF CURRENT CHARGES - roon
kKoY 07 203
PROF NAL SERVICES o
ACCOUNTS FAIASLE - LA
Date Init.  Tile Description of Services Hours  Rate Amount
09/28/16 GFM DIVISION MGR CORRESPONDENCE WITH CLIENT; 1.00  240.00 240.00
REVIEW AND COMMENT ON PROPOSED
PROTOCOL; ARRANGE FOR FOLLOWUP
INSPECTION.
10/10/16 GFM  DIVISION MGR REVIEW FILE; PARTICIPATE IN PRE- 1.00 240.00 240.00
INSPECTION TELECONFERENCE.
16/13/116 GFM  DIVISION MGR TRAVEL BETWEEN RCG OFFICE AND 8.00 240.00 1,920.00
RENOQ, NEVADA.
10/13/16 GFM  DIVISION MGR ATTEND AND PARTICIPATE IN JOINT 6.00 240.00 1,440.00
DESTRUCTIVE EXAMINATION OF TRUCK;
PROCESS PHOTOGRAPHS.
10/21/16 GFM  DIVISION MGR TELEPHONE CONVERSATION WITH 1.50 240.00 360.00
DAVID AVAKIAN; REVIE W ADDITIONAL
DOCUMENTS PROVIDED BY CLIENT;
CONSU LT WITH BNS; REVIEW AERIAL
PHOTOGRAPHS OF ACCIDE NT AREA.
Total Fees: 17.50 7$4,200.00
TIME Y
Title Hours Fees
DIVISION MGR 17.50 4,200.00
EXPENSE SUMMARY
Expense Amount
AUTOMOBILE MILEAGE 41.66
PHOTOGRAPHS $9.50
TRIP EXPENSES 115.35
xgﬂgg;:r 2025328 Rimkus Consulting Group, Inc Date: 12/19/16 Page 3
: Check#: 175365 Amount: 4,838.71

\10.1.3.25\DocumentBank\2016\APDocs\0001OHHS tif

Scanned By: NOUNE.AIRAPETIAM 002269




RIMKUS
Consuiting Group, In¢.
File Number: 01208443 October 31,2016
Invoice Number: 6501734 Page 4
PARKING AND TOLLS 13.00
TRANSPORTATION 409.20
Total Expenses: 638.71
Total Fees and Expenses: s 483871
Balance Due From Previous Invoice(s): $5,606.78
Total Amount Due: $ 10.445.49
Vendor: 27990 Rimkus Consulting Group, Inc Date: 12/19/16 Page 4
Voucher: 2059789 Check#: 175365 Amount; 4.838.71

\\10.1.3.25\DocumentBank\2016\APDocs\0001OHHS i Scanned By: NOUNE.AIRAPETAX 002270




,},@QO
Consulting Croup, Inc. IR ¢ "-: . \
P.O. BOX 4673 fireg w7
HOUSTON, TEXAS 77210 )
(702) 304-1508 Asonipes ~
SRR

FEDERAL ID: 76-0163936

LEWIS, BRISBOIS, BISGAARD & SMITH, L.L.P. Invoice Number: 6507140
6385 SOUTH RAINBOW BLVD,, STE. 600 Invoice Date: December 27, 2016
File Number: 01208443
CONTACT: DAVID AVAKIAN
Re:
Style: ANGELA MICHELLE WILT/ERNEST BRUCE & CAROL FITZSIMMONS V. MDB TRUCKIN
Insured: VERSA PRODUCTS COMPANY (SELF-INSURED)

Cause No.: CV15-02410/CV15-02349
Claim No.: 301659206480/301659206480/

FOR PROFESSIONAL SERVICES RENDERED

CURRENT BILLING

Consulting Fees 680.00
Expenses
State Taxes 0.00
Other

Total Current Charges. e 39,324.00

(see attached pages for detail)
Outstanding Invoices
Date Invoice Involce Amount Date Paid  Payment Received Balance

BILLS ARE DUE AND PAYABLE UPON RECEIPT

PLEASE REFERENCE OUR PILE NUMBER AND INVOICE NUMBER ON CHECK
AND MAKE PAYABLE TO:

RIMEUS CONSULTING GROUP

Vendor: 27990 Rimkus Consulting Group, Inc Date: 5/23/17 Page 1
Voucher: 2112099 Check#: 187400 Amount: 1,644.00

\10.1.3.25\DocumentBank\2017\APDocs\0001REDX tif Scanned By: NOUNE. AIRAPETIANA 02271




RIMKUS

Consulting Croup, inc.
File Number; 01208443 December 27, 2016
[nvoice Number: 6507140 Page 2
08/16/16 6493132 $5,606.78 11/15/16 $5,606.78 $0.00
10/3116 6501734 $4,838.71 $0.00 $4,838.71
$4,838.71
Total Now Due S14162.71
Vendor: 27990 Rimkus Consulting Group, Inc Date: 5/23/17 Page 2
Voucher: 2112099 Check#. 187400 Amount: 1,644.00
\\10.1.3.25\DocumentBank\201 \APDocs\0001REDX.tif Scanned By: NOUNE.AIRAPETIAM 002272




RIMKUS
Consulting Grovp, Inc.

File Number: 01208443 December 27, 2016
Invoice Number: 6507140 Page 3
DETAILS OF CURRENT CHARGES
PROFESSIONAL SERVICES
Date Init.  Tille Description of Services Hours  Rate Amount
11/02/16 QGFM  DIVISION MGR TRAVEL BETWEEN RCG OFFICE AND 8.00 240,00 1,920.00

INSPECTION SITE E OF SPARKS, NEVADA.
11/02/16 GFM  DIVISION MGR MEET WITH CLIENT AT MDB YARD; 6.00  240.00 1,440.00
PARTICIPATE IN AND DOCUMENT JOINT
INSPECTION OF SAND TRUCK,
INCLUDING REMOVAL OF VERSA VALVE
FROM TRAILER #3; DRIVE TO ACCIDENT
SITE AND OBTAIN DRIVE-THROUGH
VIDEO.
11/03/16 GFM  DIVISION MGR PROCESS PHOTOGRAPHS AND VIDEG; 0.50 240.00 120.00
CORRESPONDENCE WITH PAIGE SHREVE.
11/08/16 GFM  DIVISION MGR CORRESPONDENCE WITH CLIENT; MAKE 0.50 240.00 120.00
ARRANGEMENTS TO ATTEND JOINT
EXAMINATION IN PHOENIX NOV. 30.
11/29/16 GFM  DIVISION MGR TRAVEL FROM RCG DENVER OFFICE TO 3.50 240.00 840.00
TEMPE, AZ.
11/30/16 GFM  DIVISION MGR DRIVE FROM HOTEL TO INSPECTION 10.00  240.00 2,400.00
LOCATION; MEET WITH CLIENT; ATTEND
JOINT DESTRUCTIVE INSPECTION OF
TWO VALVE ASSEMBLIES.
11/30/16 GFM  DIVISION MGR RETURN TO DENVER FROM TEMPE, AZ; 150 240.00 £40.00
REVIEW FILE EN ROUTE.
Total Fees: 32.00 $7,680.00
TIME SUMMARY
Title Hours Fees
DIVISION MGR 32.00 7,680.00
—2.0 £ 768000
EXPENSE SUMMARY
Vendor: 27990 Rimkus Consulting Group, Inc Date: 5/23/17 Page
Voucher: 2112099 Check#: 187400 Amount:
\10.1.3.25\DocumentBank\2017\APDocs\0001REDX tif Scanned By: NOUNE AIRAPETIAM 002273




RIMKUS

Coasulting Group, Iac.

File Number: 01208443 December 27, 2016
Invoice Number: 6507140 Page 4
Expense Amount
AUTOMOBILE MILEAGE 128.02
PHOTOGRAPHS 251,00
TRIP EXPENSES 394.68
PARKING AND TOLLS 53.00
TRANSPORTATION 817.30
Total Expenses: @
Total Fees and Expenses: 232400
Balance Due From Previous Invoice(s): §4,838.71
Total Amount Due: $ 14.162.71
Vendor: 27990 Rimkus Consulting Group, Inc Date: 5/23/17 Page 4
Voucher: 2112099 Check#. 187400 Amount; 1,644.00

\\10.1.3.25\DocumentBank\2017\APDocs\0001REDX. tif

Scanned By: NOUNE.AIRAPETIAM 002274
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FILED
Electronically
CV15-02349

2017-05-15 12:00:28 PM
Jacqueline Bryant
Clerk of the Court

JOSH COLE AICKLEN Transaction # 6100324 : tbritton
Nevada Bar No. 007254
Josh.aicklen@lewisbrisbois.com

DAVID B. AVAKIAN

Nevada Bar No. 009502
David.avakian@Iewisbrisbois.com

PAIGE S. SHREVE

Nevada Bar No. 013773
Paige.shreve@lewisbrisbois.com

LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Boulevard, Suite 600

Las Vegas, Nevada 89118

702.893.3383

FAX: 702.893.3789

Attorneys for Defendant/Cross-
Claimant/Cross-Defendant VERSA
PRODUCTS COMPANY, INC.

DISTRICT COURT
WASHOE COUNTY, NEVADA

ERNEST BRUCE FITZIMMONS and Case No. CV15-02349
CAROL FITZSIMMONS, Husband and
Wife, Dept. 10

Plaintiffs, DEFENDANT/CROSS-

CLAIMANT/CROSS-DEFENDANT

vs. VERSA PRODUCTS COMPANY, INC.'S

MOTION TO STRIKE

Def _ CLAIMANT/CROSS-DEFENDANT MDB
efendants TRUCKING, LLC’s CROSS-CLAIM

AND ALL RELATED CASES. PURSANT TO NRCP 35; OR IN THE

ALTERNATIVE, FOR AN ADVERSE

JURY INSTRUCTION

COMES NOW, Defendant/Cross-Claimant/Cross-Defendant VERSA PRODUCTS
COMPANY, INC., by and through its attorneys of record, Josh Cole Aicklen, Esq., David
B. Avakian, Esq. and Paige S. Shreve, Esqg., of the law firm LEWIS BRISBOIS
BISGAARD & SMITH, LLP, and hereby request an Order dismissing Defendant/Cross-
Claimant/Cross-Defendant MDB TRUCKING, LLC's Cross-Claims against it, or in the

4838-1169-2872.1 AA002276
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alternative issuing an adverse jury instruction.

This Motion is based upon the Memorandum of Points and Authorities; the Affidavit
of David B. Avakian, Esq. included herein; NRCP 37; NRS 47.250; the Exhibits attached
hereto; and any other evidence the Court may entertain at the Hearing on this Motion.

DATED this 15" day of May, 2017

Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLp

By /s/ David B. Avakian

JOSH COLE AICKLEN

Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 009502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
Attorneys for Defendant/Cross-
Claimant/Cross-Defendant VERSA
PRODUCTS COMPANY., INC.

4838-1169-2872.1 2 AA002277
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AFFIDAVIT OF DAVID B. AVAKIAN, ESQ. IN SUPPORT OF
DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT VERSA PRODUCTS

COMPANY, INC.'S MOTION TO STRIKE DEFENDANT/CROSS-CLAIMANT/CROSS-
DEFENDANT MDB TRUCKING, LLC's CROSS-CLAIM PURSANT TO NRCP 35; OR IN
THE ALTERNATIVE, FOR AN ADVERSE JURY INSTRUCTION

STATE OF NEVADA )
) ss.

COUNTY OF CLARK )

DAVID B. AVAKIAN, ESQ., being first duly sworn, deposes and states as follows:

1. | am a Partner at LEWIS BRISBOIS BISGAARD & SMITH LLP, and am duly
licensed to practice law in the State of Nevada.

2. | am competent to testify to the matters set forth in this Affidavit, and will do
so if called upon.

3. | am an attorney of record representing Defendant/Cross-Claimant/Cross-
Defendant VERSA PRODUCTS COMPANY, INC. in the subject lawsuit currently pending

in Department 10 of the Second Judicial District Court for the State of Nevada, Case

Number CV15-02349.

4, Attached hereto as Exhibit 1 is a true and correct copy of MDB'’s Cross-
Claim.

5. Attached hereto as Exhibit 2 is a true and correct copy of the Deposition
Transcript of MDB’s PMK, Scott Palmer, Volume lii.

6. Attached hereto as Exhibit 3 is a true and correct copy of the Deposition

Transcript of MDB'’s PMK, Scott Paimer, Volume II.

7. Attached hereto as Exhibit 4 is a true and correct copy of the Deposition

Transcript of MDB'’s PMK, Scott Palmer, Volume |.

8. Attached hereto as Exhibit 5 is a true and correct copy of the Declaration by

David R. Bosch, Ph.D.

9. Attached hereto as Exhibit 6 is a true and correct copy of MDB'’s Responses

to VERSA's Requests for Admissions.

4838-1169-2872.1 3 AA002278
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10.  Attached hereto as Exhibit 7 is a true and correct copy of the Deposition

Transcript of Tracy Shane.

11.  Attached hereto as Exhibit 8 is a true and correct copy of the Deposition

Transcript of Patrick Bigby.
FURTHER AFFIANT SAYETH NAUGHT.

-

e
DAVID B: AN, ESQ.

SUBSCBLBED AND SWORN to before me
d

this | § 7 day of May, 2017.
JW >

NCTARY PUBLIC
In and for said County and State

) :4]ICHELL COX

\ Motary i-iolic-State of Nevads
- ADTL N 14-12973-1
S 27 My b, Erpitos February 14, 2018

4838-1169-2872.1 4 AA002279
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MEMORANDUM OF POINTS AND AUTHORITIES
R INTRODUCTION
Defendant/Cross-Claimant, MDB TRUCKING, LLC (“hereinafter referred to as
“MDB"), has brought Cross-Claims’ against VERSA PRODUCTS COMPANY, INC.

(hereinafter referred to as “VERSA?"), in which it asserts a contribution claim against
VERSA for a personal injury claims brought by Plaintiffs, Ernest Fitzsimmons and Carol
Fitzsimmons (“Fitzsimmons”); Angela Wilt (“Wilt"); Rosa, Benjamin, Cassandra and
Natalie Robles (“Robles”); Sonya Corthell (“Corthell”); Beverly, Patrick and Ryan
Crossland (“Crossland”); Olivia and Naykyla John (“John”); Kandise Baird (“Kins"); James
Bible (“Bible™); and Geneva Remmerde (“Remmerde”) (collectively referred to as
“Plaintiffs”). See, MDB’s Cross-Claim against VERSA, a true and correct copy attached
hereto as Exhibit 1. Plaintiffs were driving westbound on IR80 when a semi-trailer driven
by Daniel Koski and owned by Cross-Claimant MDB spilled gravel on the freeway,
causing multiple automobile accidents and the injuries alleged by the Plaintiffs. MDB'’s
contribution claim is based on its allegation that the inadvertent gravel dump was due to
an alleged “defect” with the VERSA valve on the subject trailer.

In discovery, MDB admitted that the VERSA valve did not have any product defect
or design defect. See Exhibit 2 at P. 97:16-25;98:1-17. MDB's forensic experts, are
investigating ‘the sources of electro magnetic flelds" that could have “energized” the

valve at issue. See, Exhibit 5.

! There are a total of nine different lawsuits filed by the Plaintiffs. All except for two of the above mentioned
lawsuits have been consolidated for discovery and trial purposes. The remaining two cases, James Bible
(CV16-01914) and Geneva Remmerde (CV16-00976), have been consolidated for discovery purposes
only. VERSA is named as a direct defendant in all nine cases, except for Remmerde. VERSA is only a

Third-Party Plaintiff/Defendant in that case.

In all nine of the above-mentioned lawsuits, MDB filed cross-claims/third-party Complaints against
VERSA for equitable indemnity and contribution. VERSA filed a Motion to Dismiss MDB’s Indemnity claim
against VERSA in all nine cases. The Court granted VERSA's Motion to Dismiss, leaving MDB with a
cross-claim for contribution only against VERSA.

4838-1169-2872.1 5 AA002280
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Simply put, MDB had a duty to preserve all relevant evidence and it did not. MDB
was aware that the subject truck valve and trailers are critically relevant to this matter as
they are the centerpiece of the resulting litigation. Thus, because MDB was on notice
that the truck and trailers, including the valve components, were relevant to this litigation,
MDB had a pre and post litigation duty to preserve the evidentiary value contained within
the truck and trailers by removing such evidence from service.

However, MDB did not take the subject truck trailers and valve out of service after
the subject incident and continued to keep them in service for over two years after the
subject incident and a year an a half after the first lawsuit was filed. The only reason
MDB removed the subject truck and trailers out of service was because the experts in the
subject litigation removed the subject valve for destructive testing. See, Exhibit 3 at P.
84:19-24. Further, after the subject litigation and even after the first lawsuit was filed,
MDB discarded the electrical component parts that are used in activating the subject
valve. See, Exhibit 3 at P. 169:16-22. In doing so, MDB intentionally spoliated critical
evidence that VERSA absolutely requires to defend against MDB's baseless cross-claim.

Therefore, and pursuant to NRCP 37, VERSA respectfully requests that the Court
strike MDB TRUCKING, LLC’s Cross-Claims against VERSA, or in the alternative issue
an adverse jury instruction against MDB due to MDB's failure to preserve key evidence
that is crucial to VERSA's defense.

Il. FACTUAL BACKGROUND

On March 6-8, 2017, VERSA took the deposition of MDB's 30(b)(6) witness, Scott
Palmer. During Mr. Palmer’s deposition, he testified that the subject valve did not have a
defect. Mr. Specifically, Mr. Palmer testified:

Q. I'm going to ask you the same question again for after the
July 2014 incident on Trailer 6775. Did MDB in their investigation
after the dump-- again, this is right after, not since litigation-- did
MDB find any defect with that Versa valve?

MR. PALMER: No. That remained in service until such time
litigation started.

4838-1160-2872.1 6 AA002281




1 Q. And on that same trailer, the same Versa valve, did MDB in
their investigation right after the subject incident -- again, pre-
2 litigation, right after -- did MDB discover any design defect with
3 the Versa valve?
MR. PALMER: No. But, once again, we weren't looking for any
4 sort of design defects or functionality defects. It worked.
5 Q. Okay.
6 MR. PALMER: To the best of our knowledge it still worked.
7 || See, Exhibit 2 at P. 97:16-25:98:1-17.
8 Additionally, during Mr. Palmer’s deposition, he testified that MDB performed
9 |[ numerous repair work on the subject truck and trailers after the subject incident which
10 || relate directly to providing electricity to the VERSA valve. Mr. Palmer testified to the
1 following repairs:
12 Q. MDBMAINT 129, can you -- we'll transition a little bit, but can you
13 start with the date of the work order and what this work order was for.
14 MR. PALMER: 12/18/14 is the date.
15 Q. And what was this work order for?
MR. PALMER: It was for the screws being loose on the four-way. So
16 they were tightened and tested.
17 Four-way -- the four-way cable refers to the leftover cable that plugs in the
front of the trailer that operates the Versa valves or operates whatever --
18 whatever particular trailer you plug it into, it operates something.
19 On end up, it operates the tailgate; on bottom dumps, it operates the Versa
20 valves that dump the trailers.
So it came in for the gates not operating with the switch. And one of the
21 wires was loose, so we tightened it in and put it back in service.
22 || see, Exhibit 4 at P. 90:7-22.
23 Q. Okay. We can go to the next one.
24 Can you tell me the date on this one, please.
25 MR. PALMER: 2/5/15.
26 Q. And what is this work order for?
27
LEws 28
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MR. PALMER: We put a new driver's seat in it. And then we
replaced the seven-way and four-way cords, cables, and
replaced leaking axle flange gasket.

Q. Okay. So is this four-way cord different from the work
order we discussed of the four-way plug in MDBMAINT
1297

MR. PALMER: No, it would be the same -- it would be the same cord. But
this one, on the prior one, on 12/18/14, we replaced - we tightened the
screws on the plug itself.

On this work order on 2/5/15, we actually replaced the seven-way cable and
the four-way cable.

Id. at P. 91:10-23.
Q. Okay. And here, he replaced the four-way cord?
MR. PALMER: Yes, and the seven-way cord.

Id. at P. 92:6-7.

Q. Okay. I'm going to go to the next one. This would be MDBMAINT
160. Can you tell me the date on this one and what occurred, please.

MR. PALMER: It's August 5th, 2014. And Pat Bigby replaced the four-way
socket on the front of 6773.

At least, | am assuming that's what he replaced. It could be the four-way
socket on the front or the back. It doesn't distinguish between the two on
this work order. But I'm assuming it's the one on the front. That's the one
that gets unplugged and plugged all the time, and we replace them as soon
as -- any issues whatsoever, we replace them.

Id. at P. 103:19-25;104:1-4.

Q. Okay. You can go to the next one. MDBMAINT 170, can you tell me
the date and what occurred on this one, please.

MR. PALMER: 12/18/14. And this would have been another replace the
four-way socket. And | didn't write on there either, where - whether it was
the front or the rear, but I'm assuming it's the front again.

Id. P. 105:21-25;106:1-2.

4838-1169-2872.1 8 AA002283
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Further, Mr. Palmer testified that it was normal for MDB to replace the four-way
socket that is used to send electricity to the VERSA valve at least every four to five
months. Id. at P. 106:14-17. In fact, Mr. Palmer even testified to replacing and discarding
the four-way plug and cords four months after the first lawsuit was filed:

Q. All right. We'll go to the next one. This is MDB 273. And can you tell
me the date on this one and what occurred.

MR. PALMER: 12/2/157
Q. Uh-huh.
MR. PALMER: Replaced -- pulled out four-way plug. Replaced four-

way plug. Issues still exist. Found all wires pulled out of - at tractor. Also
reattach wires and tested okay.

Q. So this one indicates -- it says issues still exist. Was there -- is there
another work order that would have been performed indicating that there
was an issue there prior?

MR. PALMER: No, this is another -- this probably happened when the
driver came to the yard, unhooked his trailer and its hoses and electrical,
pulied out from underneath the trailer to hook up to a different trailer and

forgot to unhook his four-way. | don't have -- | don't know, and | don't have
a memory of that. That's probably what happened.

So the four-way stayed plugged into the trailer. When he pulled away, it
yanked -- pulled the plug off the end of the cord.

So if you read this, Pat put a new plug on the end of the cord, but it still
didn't work. And then he found out that it also pulled out the other end of the
wiring on the tractor, it pulled it that hard. So he reattached the wires on
both ends, and then it worked okay.

Q. Okay. So the -- Pat indicating issues still exist?

MR. PALMER: No, he said -- yeah, he replaced four-way plug, issues
still exist. Then he found all the wires pulled out at the tractor, also
reattached wires and tested okay.

Id. at P. 94:2-25,95:1-5.

Finally, MDB admits that the subject truck was not in the same condition as it was
at the time of the subject incident and the subject truck and trailers continued to be used
at the time MDB responded to VERSA's Requests for Admissions. Specifically, MDB

admitted:

4838-1169-2872.1 9 AA002284




1 REQUEST FOR ADMISSION NO. 13:
2] | Admit that the Peterbuilt truck that allegedly spilled gravel on
the roadway in this case is not in the same exact condition as
3 it was at the time of the subject incident.
4 RESPONSE TO REQUEST FOR ADMISSION NO. 13:
5 Admitted.
6 REQUEST FOR ADMISSION NO. 14:
7 Admit that the Ranco semi-trailer that allegedly spilled
gravel on the roadway in this case continues to be used
8 since the subject incident.
9 RESPONSE TO REQUEST FOR ADMISSION NO. 14:
10 Admitted.
11 REQUEST FOR ADMISSION NO. 15:
12 Admit that the Peterbuilt semi-trailer that allegedly spilled
gravel on the roadway in this case continues to be used to
13 haul trailers since the subject incident.
14 RESPONSE TO REQUEST FOR ADMISSION NO. 15:
16 Admitted.
16 || See, Exhibit 6 at P. 4:8-22.
17 REQUEST FOR ADMISSION NO. 24
18 Admit that you or someone on your behalf continued to use
and operate the subject VERSA valve on the same subject
19 trailer from the time of the subject incident to the present.
20 RESPONSE TO REQUEST FOR ADMISSION NO. 24:
21 Admitted.
22 |i1d. atP. 6:8-12
23 REQUEST FOR ADMISSION NO. 26:
24 Admit that the subject VERSA valve has now been operated
- hundreds of times after the subject incident.
26 RESPONSE TO REQUEST FOR ADMISSION NO. 26:
27 Admitted with the qualification that by the addition of the pin
lock system, MDB cannot determine when the VERSA valve
28 may have failed by self-activating.
LEWIS
BRISBOIS
BISGAARD
&SMIHUP
padelverrd 4838-1169-2872.1 10 AA002285




LEWIS
BRISBOIS
BISGAARD
&SMHLLP

ATTORNEYS AT LAW

© 00 N O O A W N -

NN N NN N N NN - -
® N 6 OB D3NS0 Y s 2D

Id. at P. 6:18-23.
. LEGAL ARGUMENT
A. MDB Had a Legal Duty to Preserve All Relevant Evidence

It is well established in Nevada that a party is entitled to have the jury instructed on

all of her case theories that are supported by the evidence. Bass-Davis v. Davis, 122 Nev.
442, 447, 134 P.3d 103, 106 (2006). Accordingly, even when an action has not been
commenced and there is only a potential for litigation, the litigant is under a duty to
preserve evidence which it knows or reasonably should know is relevant to the action.
Fire Ins. Exch. v. Zenith Radio Corp., 103 Nev. 648, 651, 747 P.2d 911, 914 (1987).
Thus, where a party is on notice of potential litigation, the party is subject to sanctions for
actions taken which prejudice the opposing party's discovery efforts. Fire Ins. Exch. v.
Zenith Radio Corp., 103 Nev. 648, 651, 747 P.2d 911, 914 (1987)

Here, as the Court is aware, the instant case does not involve a negligible fender

bender. Contrarily, this case involves a serious twenty car accident, resulting from when
one of MDB’s trucks released a truckload of material onto a busy interstate highway. With

so many parties involved and due to the gravity of the event, it is clear that MDB was on

|| notice that there was potential litigation on the horizon where liability would be an issue.

MDB was well-aware that both police and EMT's were on scene and numerous people
were transported to local hospitals with serious injuries. Moreover, as MDB'’s truck,
trailers and the subject VERSA valve are the centerpiece of the resuilting litigation, MDB
knew, or should have reasonably known, that the truck, trailers and valve were relevant to
the instant litigation. Thus, because MDB was on notice that the truck and trailers were
relevant to potential litigation, MDB had a pre-litigation duty to preserve the evidentiary
value contained within the truck, trailers and valve by removing such evidence from

service and continued use.

Moreover, as MDB’s cross-claim against VERSA asserts that the subject valve

caused or contributed to the accident because it allegedly operated inadvertently, MDB

4838-1169-2872.1 11 AA002286
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was on notice and knew, or should have reasonably known, that any parts, mechanical,
electrical, or otherwise, that are related to the valve's operation, (in any capacity), are
relevant to the instant litigation. Thus, because MDB was on notice that all parts related to
the subject valve were relevant to potential litigation, MDB had a pre and post litigation
duty to preserve the evidentiary value contained within such evidence by retaining the
evidence instead of conveniently discarding, and ultimately destroying, such critical
evidence.

Simply put, MDB's actions of not preserving the aforementioned evidence not only
goes staunchly against case law and the spirit of the discovery rules, but it also
detrimentally affects VERSA's ability to defend itself from MDB's baseless lawsuit by
removing crucial evidence that supports VERSA's liability theories. Accordingly, in the
interest of upholding the validity of Nevada’s discovery rules and remedying the
outstanding injustice, both case law and statutory law dictate that this Court should
sanction MDB. Indeed, without an appropriate sanction, MDB's discovery violations
unfairly tip the scales of justice in MDB's favor.

B. This Court Should Strike MDB's Cross-Claim Because of MDB'’s Discovery
Violations Pursuant to NRCP 37 and Prevailing Case Law

1. MDB's Discovery Violations Are Abusive Litigation Practices

Nevada allows for the dismissal of a case based upon an offending party's abuse

of discovery. GNLV Corp. v. Serv. Control Corp., 111 Nev. 866, 870, 900 P.2d 323, 325

(1995). Indeed, the Nevada Rules of Civil Procedure permit the Court to strike out
pleadings or dismiss an action entirely for discovery abuses. See NRCP 37(b)(2)(C).
Additionally, a district court has the inherent equitable power to dismiss actions as a
sanction for abusive litigation practices. Parkinson v. Bernstein, Nos. 59947, 61089, 2014
Nev. Unpub. LEXIS 2176, at *1 (Dec. 22, 2014).

Dismissal is a proper sanction where a plaintiff possesses the evidence at issue

but disposes of it before filing a complaint. CSA Serv. Ctr., LLC v. Air Design Sys., LLC,
No. 57674, 2013 Nev. Unpub. LEXIS 686, at *8 (May 31, 2013). Dismissal of a party's

4838-1169-2872.1 12 AA002287
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complaint as a sanction does not need to be "'preceded by other less severe sanctions.”

CSA Serv. Ctr., LLC v. Air Design Sys., LLC, No. 57674, 2013 Nev. Unpub. LEXIS 686, at

*7 (May 31, 2013). A court's authority to impose sanctions "is rooted in a court's
fundamental interest in protecting its own integrity and that of the judicial process."
Halverson v. Hardcastle, 123 Nev. 245, 261 n.26, 163 P.3d 428, 440 (2007) (quoting
Cummings v. Wayne County, 210 Mich. App. 249, 533 N.w.2d 13, 14 (Mich. Ct. App.

1995).
Here, MDB is knowingly pursuing a meritless claim against VERSA and,

disappointingly, MDB has destroyed evidence that VERSA could have used to dispel the
baseless claims. As the record unequivocally demonstrates, MDB’s expert has asserted
that the subject valve does not suffer from any design or manufactuning defect See,
Exhibit 2 at P. 97:16-25;98:1-17.

Again, MDB has readily admitted that there were no mechanical issues or defects
with the subject valve; yet, MDB is still pursuing a claim against VERSA under the pretext
that VERSA is somehow liable because an independent, inexplicable energy force
activated the subject valve. See, Exhibit 5.

To muddy the waters even more, MDB not only continued to operate the subject
truck, trailer, and valve at issue in this case, but MBD, while on notice to preserve
relevant evidence, removed and threw away the electrical components that control the

subject valve. See, Exhibit 3 at P. 169:16-22; Exhibit 6 at P. 4:13-22. Mr. Palmer testified

to the same:

Q. Okay. Did you save the plugs that you changed after the July 2014
event until the time that the forensic inspection, electrical inspection
had occurred?

MR. PALMER: No.

Q. What did you do with the plugs or any plugs that you changed on the
subject trailers?

MR. PALMER: We throw them in the garbage after that, yeah.
See, Exhibit 3 at P. 169:16-22.

4838-1169-2872.1 13 AA002288
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To state the obvious, such electrical components support VERSA’s defense that
something other than the valve itself (such as a defect or malfunction like the electrical
components MDB destroyed) activated the subject valve and caused the underlying
accident. Accordingly, applying Parkinson, because MDB destroyed highly relevant
evidence that VERSA requires to prove the case is meritless, this Court should strike
MDB's cross-claim against VERSA to curtail any further unnecessary litigation costs and
free up the Court’s docket for cases with actual veracity.

2. A Young Factor Analysis Supports the Court Striking MDB’s Cross-Claim

While dismissal need not be preceded by other less severe sanctions, it should be
imposed only after thoughtful consideration of all the factors involved in a particular case.

See, Young v. Johnny Ribeiro Bldg., 106 Nev. 88, 92, 787 P.2d 777, 779 (1990). The

factors a Court may properly consider include, but are not limited to:
1) the degree of willfulness of the offending party;

2) the extent to which the non-offending party would be prejudiced by a lesser
sanction;

3) the severity of the sanction of dismissal relative to the severity of the
discovery abuse;

4) whether any evidence has been irreparably lost;

5) the feasibility and fairess of alternative, less severe sanctions, such as an
order deeming facts relating to improperly withheld or destroyed evidence to
be admitted by the offending party;

6) the policy favoring adjudication on the merits;

7) Whether sanctions unfairly operate to penalize a party for the misconduct of
his or her attorney; and

8) the need to deter both the parties and future litigants from similar abuses.

a. MDB Wilifully Destroyed Evidence Pertinent to VERSA'’s Liability
Defense

The first factor of the Young analysis specifically addresses the degree of

willfulness of the offending party. Young, 106 Nev. at 93. The Nevada Supreme Court

found conduct willful when the violating party fails to disclose evidence in way that

4838-1169-2872.1 14 AA002289




BRISBOIS
BISGAARD
&SMIHLLP

ATIORNEYS AT LAW

© 0O N O U A WN -

NN N N N NN NN

demonstrates "active concealment" or appears to be "intentional or at least highly
reckless." N. Am. Props. v. McCarran Int'l Airport, No. 61997, 2016 Nev. Unpub. LEXIS
487, at *9 (Feb. 19, 2016)

Here, after being on notice to preserve all relevant evidence, MDB: 1)

compromised the evidence'’s integrity by continuing to operate the subject truck, trailers,
and subject valve for two years; and 2) actively destroyed evidence by removing and
trashing components involved with how the subject valve activates. See, Exhibit 3 at P.
169:16-22; Exhibit 4 at P. 84:19-24; Exhibit 6 at P. 4:13-22. MDB should have removed
the subject truck, trailers and valve from service immediately after the accidents to
preserve their condition as they existed at the time of the accident. However, MDB
continued to habitually use such evidence in its business operations, thus corrupting the
integrity of the evidence. Id. Consequently, MDB's tainting of the evidence created a
highly prejudicial situation for VERSA because MDB essentially destroyed the very
evidence VERSA requires to defend it's case.

Moreover, knowing that MDB's main theory of liability against VERSA was that the
subject valve was somehow “energized,” MDB removed and spoliated electrical parts that
activated the subject value. See, Exhibit 5. Put simply, MDB discarded the electrical
component parts that are used in activating the subject valve. Such conduct appears
intentional or, at the very least, highly reckless considering the magnitude of the instant
case and the competing theories of liability. Moreover, such conduct appears intentional
or highly reckless when viewed in the proper context that such evidence supports
VERSA's defense that it's valve functioned properly. Accordingly, applying Young and N.
AM. Props, because MBD’s intentional or reckless conduct rises to a level of willfulness,
MBD’s destruction of evidence and it's failure to preserve the integrity of evidence weighs

in favor of this Court striking MDB's cross-claim against VERSA.
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b. A Lesser Sanction Would Adversely Harm Versa Because it Would
Needlessly Increase Litigation éosts and Severely Prejudice
VERSA'’s Liability Defense

The second factor of the Young analysis specifically addresses the extent to which

the non-offending party would be prejudiced by a lesser sanction. See, Young, 106 Nev.
at 93. The Nevada Supreme Court looks to whether the problems caused by the
discovery violation are substantial and correctable when determining prejudice. N. Am.
Props. 2016 Nev. Unpub. LEXIS 487 at *9.

Here, a lesser sanction would prejudice VERSA for two reasons. First, a lesser
sanction would force VERSA to approach trial without crucial defense evidence while
simultaneously rewarding MDB for it's conduct. Second, a lesser sanction needlessly
increases VERS's litigation cots and does nothing to remedy the discovery abuses.
Versa is unable to test the electrical component parts to determine if there was a
malfunction which activated the valve. Accordingly, applying Young, because a lesser
sanction would not remedy MDB's spoliation of critical evidence, a lesser sanction will
only force VERSA to incur unnecessary and expensive litigation costs. Thus, this factor
strongly weighs in favor of the Court striking MDB’s cross-claim.

c. Dismissal of MDB's Cross-Claim Balances the Harm of MDB'’s

Destruction of Evidence Necessary for VERSA to Assert a Proper
Defense

The third factor of the Young analysis addresses the severity of the sanction of
dismissal relative to the severity of the discovery abuse. See, Young, 106 Nev. at 93.

Courts have held that severe sanctions are warranted when the aggravating party

violates both the letter and spirit of the discovery rules. See, N. Am. Props, 2016 Nev.

Unpub. LEXIS 487 at *10.

Here, the instant discovery violations are a text book example of conduct that
violates both the letter and spirit of discovery: MDB threw away key evidence that VERSA
needs to prove it's case. See, Exhibit 3 at P. 169:16-22. Such conduct has a nullifying

effect on VERSA's ability to defend itself in this matter. Essentially, MDB's destruction of
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evidence functions indirectly as an informal dismissal of VERSA’s defenses. Accordingly,

applying Young and N. Am. Props., because MDB’s actions have a similar effect as a

dispositive Motion, dismissal of MDB’s cross-claim is proportionate to MDB’s discovery

abuses and, therefore, this factor weighs in favor of the Court striking MDB’s cross-claim.

d. Unquestionably, MBD Irreparably Destroyed Highly Relevant

Evidence

The fourth factor of the Young analysis addresses whether any evidence has been
irreparably lost. Young, 106 Nev. at 93. Although evidence may not be irreparably lost,
the Court may hold this factor against the aggravating party if the abusive conduct greatly
undermines the utility of the subject evidence by robbing the aggrieved party of the
opportunity to carefully review and consider the evidence before trial. See, N. Am. Props.

2016 Nev. Unpub. LEXIS 487 at *11.
Here, this is an open and closed case - MDB irreparably lost evidence. See,

Exhibit 3 at P. 169:16-22. MDB threw away the electrical components that relate to the
core issue of why the subject valve activated. Id. Additionally, through the continued
used of the truck, trailers, and subject valve after the accident, MDB forever destroyed
VERSA's ability to investigate the condition of such evidence as it existed at the time of
the accidents. See, Exhibit 4 at P. 84:19-24; Exhibit 6 at P. 4:8-22. Accordingly, applying

Young and N. Am. Props., because MDB irreparably spoliated evidence, which unduly

prejudice VERSA, this factor strongly weighs in favor of the Court striking MDB'’s cross-

claim.

e. An Alternative Sanction Would Not Be Fair to VERSA Since MDB's
gefstruction of Evidence Has a Nullifying Effect on VERSA's
efenses

The fifth factor of the Young analysis addresses the feasibility and fairness of

alternative, less severe sanctions, such as an order deeming facts relating to improperly
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withheld or destroyed evidence to be admitted by the offending party. Young, 106 Nev. at
93. The purpose of alternative sanctions is to restore the prejudiced party to the same
position it would have been absent the discovery violation. See, Turner v. Hudson Transit

Lines, 142 F.R.D. 68, 74 (S.D.N.Y. 1991).
Here, MDB's discovery violations have undermined VERSA's liability defenses by

destroying key evidence and, thus, such violations have created unequal footing in favor
of MDB as the parties approach trial. Although it is feasible to administer a lesser
sanction, it is both unquestionably unfair and economically unsound. The indirect
consequence of allowing a lesser sanction is that such action sends a message that the
discovery rules are only bark, with no bite. A lesser sanction will force VERSA to
approach trial with essential tools missing from its tool belt - the crucial evidence that
MDB destroyed. More importantly, as outlined above, a lesser adverse instruction
sanction requires additional unnecessary and costly litigation fees. Accordingly, applying
Young, as any other sanction would not be as fair as dismissing MDB's meritless cross-
claim, this factor strongly weighs in favor of the Court striking MDB's cross-claim.
f. Public Policy Favors Dismissing this Meritless Claim

The sixth factor of the Young analysis addresses the public policy favoring
adjudication on the merits. Young, 106 Nev. at 93. Although courts favor adjudicating
cases on their merits, gross discovery abuses will qualify as circumstances when case-
ending sanctions, or sanctions that effectively act as case-ending sanctions, are

appropriate. See, Foster v. Dingwall, 126 Nev. 56, 66, 227 P.3d 1042, 1049 (2010) (not

hearing the case on its merits appropriate when relevant evidence been irreparably lost
due to the willful actions).

Here, under normal circumstances, policy favors that a Court adjudicate a
traditional case on its merits. However, the instant case is distinguishable from a
traditional case for two reasons. First, MDB’s expert has readily admitted that the subject
valve has no design or manufacturing defects. See, Exhibit 2 at P. 97:16-25;98:1-17;
Exhibit 5; Exhibit 7 at P. 84:25;85:1-12; Exhibit 8 at P.118:6-19. Second, MDB destroyed
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key defense evidence, which constituted a gross discovery abuse and created an unjust
chil!ing effect on VERSA's liability defenses. See, Exhibit 3 at P. 169:16-22; Exhibit 6 at
P. 4:8-22; P. 6:8-23. Accordingly, applying Young and Foster, because MDB’s cross-
claim is meritless and MDB irreparably destroyed key defense evidence, this factor

strongly weighs in favor of the Court striking MDB'’s cross-claim.

g. Whether Sanctions Unfairly Operate to Penalize a Party for the
Misconduct of His or Her Attorey

The sixth factor of the Young analysis addresses whether sanctions unfairly
operate to penalize a party for the misconduct of his or her attorney. Young at 93.

Here, at this point in litigation, there is no evidence in the record to suggest that
MDB's counsel had an part in the destruction of the subject evidence. Accordingly,
applying Young, because MDB actively destroyed evidence on its own volition, void of
counsel's misconduct, this factor strongly weighs in favor of the Court striking MDB’s

cross-claim.

h. This Is a Perfect Example of the Abuses that Case Law and the
Discovery Rules seek to Prohibit and, thus, this Court Should Use

this Opportunity to Deter Future Similar Conduct

The last factor of the Young analysis addresses the need to deter both the parties

and future litigants from similar abuses. Young, 106 Nev. at 93. Courts have held that
discovery sanctions are applicable as to deterring future conduct when there is underlying
abusive conduct at issue. See, GNLV Corp., 111 Nev. at 871.

Here, MDB'’s conduct has undermined the Nevada’s Rules of Civil Procedure and
the very spirit of discovery. This case stems from an accident /nvolving multiple vehicles
and serious Infunies. If ever there was a time to preserve evidence, this is the case.
However, MDB saw it fit to destroy critical defense evidence while on actual notice (i.e.
after the first Compiaint was filed) that such evidence was relevant to the subject
litigation. See, Exhibit 3 at P. 169:16-22; Exhibit 6 at P. 4:8-22; P. 6:8-23. Allowing for
anything less than dismissal of MDB's cross-claim would establish an improper precedent

and could lead to a slippery slope of allowable discovery abuses. Accordingly, applying
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Young and GNLV Corp., because the Court needs to deter similar future conduct
analogous to MDB's instant conduct, this factor strongly weighs in favor of the Court
striking MDB'’s cross-claim.
3. Nevada Statutory and Case Law Allows for a Rebuttable Presumption that
E\l/:iggé\sge \CI’VilIfullv Suppressed Would Be Adverse to the Suppressing Party

When evidence is willfully suppressed, NRS 47.250(3) creates a rebuttable

presumption that the evidence would be adverse if produced. Bass-Davis v. Davis, 122
Nev. 442, 448, 134 P.3d 103, 106 (2006). A rebuttable presumption is a rule of law by
which the finding of a basic fact gives rise to a presumed fact's existence, unless the

presumption is rebutted. Van Wart v. Cook, 557 P.2d 1161, 1163 (Okla. Civ. App. 1976).

However, the party seeking the presumption's benefit has the burden of demonstrating
that the evidence was destroyed with intent to harm. Bass-Davis v. Davis, 122 Nev. 442,
448, 134 P.3d 103, 107 (2006).

When such evidence is produced, the presumption that the evidence was adverse
applies, and the burden of proof shifts to the party who destroyed the evidence. Id. To
rebut the presumption, the destroying party must then prove, by a preponderance of the
evidence, that the destroyed evidence was not unfavorable. Id. If not rebutted, the fact-
finder then presumes that the evidence was adverse to the destroying party. Id.

Here, as addressed in the Young analysis, MDB willfully destroyed crucial
evidence that is pertinent to VERSA's liability defenses. See, Exhibit 3 at P. 169:16-22;
Exhibit 6 at P. 4:8-22; P. 6:8-23. With MDB’s continual use of the subject truck, trailers,
and valve after the subject accident, MDB corrupted the integrity and value of such
evidence. Such continued use after being on notice to preserve evidence demonstrates
MDB's intent to harm the integrity of the evidence and harm VERSA'’s defense of the
case. Additionally, MDB’s cognizant destruction of the key electrical components, that
cause the valve to activate, demonstrate by a preponderance of the evidence that MDB
intended to harm VERSA by destroying the evidence that supports VERSA's liability

defenses. Id. MBD may try to hide behind a procedural argument that it threw away the
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critical evidence as part of its business operations; however, such an argument would
constitute a red hearing because MDB should not have even operated the subject truck,
trailers and valve to artificially create a situation that called for replacement and repair of
such components. Id. Accordingly, applying Bass-Davis, because MDB intentionally
suppressed and destroyed crucial evidence, this Court should advise the jury that such
evidence would be adverse against MDB if MDB had properly produced such evidence.

4. At a Minimum, Nevada Case Law Provides for an Adverse Inference
Instruction that the Evidence MDB Destroyed May Have Been Unfavorable

to MDB

Unlike a rebuttable presumption, an adverse inference has been defined as "[a]

logical and reasonable conclusion of a fact not presented by direct evidence but which, by
process of logic and reason, a trier of fact may conclude exists from the established

facts." Bass-Davis v. Davis, 122 Nev. 442, 448, 134 P.3d 103, 107 (2006). An inference

simply allows the trier of fact to determine, based on other evidence, that a fact exists. Id.
An Inference should be permitted when evidence is negligently lost or destroyed, without
the intent to harm another parly. I|d. at 449. The adverse inference provides the
necessary mechanism for restoring the evidentiary balance. Id. Generally, in cases based
on negligently lost or destroyed evidence, an adverse inference instruction is tied to a
showing that the party controlling the evidence had notice that it was relevant at the time
when the evidence was lost or destroyed. Id. at 450.

Here, in the event that the Court does not find that MDB willfully attempted to
suppress and destroy the subject evidence, the Court should at least remedy the current
inequity by issuing an adverse inference against MDB. The evidence demonstrates that
MDB at a minimum negligently destroyed evidence by continuing to operate the subject
truck, trailers and valve and discarded components that relate directly to how the valve
activates. See, Exhibit 3 at P. 169:16-22; Exhibit 6 at P. 4:8-22; P. 6:8-23. Accordingly,
although the current situation calls for the Court to order more severe sanctions, the

Court should at a minimum issue an adverse inference against MDB.
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IV. CONCLUSION
Based on the foregoing, VERSA respectfully requests that the Court grant
VERSA'’s Motion and strike MDB's cross-claims, or in the alternative, issue an adverse
instruction against MDB.
AFFIRMATION
Pursuant to NRS 239B.030, the undersigned hereby affirms that this document
filed in this court does not contain the social security number of any person
DATED this 15" day of May, 2017
Respectfully submitted,
LEWIS BRISBOIS BISGAARD & SMITH LLP
By /s/ David B. Avakian
JOSH COLE AICKLEN

Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 009502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Attorneys for Defendant/Cross-
Claimant/Cross-Defendant VERSA
PRODUCTS COMPANY, INC.
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MDB’s Cross-Claim Against VERSA

Deposition Transcript of Scott Palmer, Volume Il
Deposition Transcript of Scott Paimer, Volume ||
Deposition Transcript of Scott Paimer, Volume |
Declaration by David R. Bosch, Ph.D

MDB'’s Responses to VERSA'’s Requests for Admission
Deposition Transcript of Tracy Shane

Deposition Transcript of Patrick Bigby
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2 | hereby centify that on this 15th day of May, 2017, a true and correct copy
3 || of MOTION TO STRIKE DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT MDB
4| TRUCKING, LLC's CROSS-CLAIM PURSANT TO NRCP 35 OR IN THE
5 || ALTERNATIVE, FOR AN ADVERSE JURY INSTRUCTION was served via U.S. Mail
6 || addressed as follows:
7 || Matthew C. Addison, Esq. Katherine F. Parks, Esq.
McDONALD CARANQ WILSON LLP Brian M. Brown, Esq.
8|/ 100 W. Liberty St., 10" Floor Thierry V. Barkley, Esq.
Reno, NV 89501 THORNDAL, ARMSTRONG, DELK
9 (| RMC LAMAR HOLDINGS, INC. BALKENBUSH & EISINGER
6590 S. McCarran, Ste. B
10 || Nicholas M. Wieczorek, Esq. Reno, Nevada 89509
Jeremy J. Thompson, Esq. P: 775-786-2882
11 || MORRIS POLICH & PURDY LLP Attorneys MDB TRUCKING, LLC and
3800 Howard Hughes Pkwy, Ste. 500 DANIEL ANTHONY KOSKI
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Attorneys for MDB TRUCKING, LLC and
DANIEL ANTHONY KOSKI
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JOSH COLE AICKLEN

Nevada Bar No. 007254
Josh.aicklen@lewisbrisbois.com

DAVID B. AVAKIAN

Nevada Bar No. 009502
David.avakian@lewisbrisbois.com
PAIGE S. SHREVE

Nevada Bar No. 013773
Paige.Shreve@lewisbrisbois.com
LEWIS BRISBOIS BISGAARD & SMITH LLp
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
702.893.3383

FAX: 702.893.3789

Attorneys for Defendant/Cross-Claimant
VERSA PRODUCTS COMPANY, INC.

IN THE SECOND JUDICIAL DISTRICT COURT
WASHOE COUNTY, NEVADA

ERNEST BRUCE FITZIMMONS and Case No. CV15-02349
CAROL FITZSIMMONS, Husband and
Wife, Dept. 10

Plaintiffs, NOTICE OF ENTRY

VS.

MDB TRUCKING, LLC, et. al.

Defendants.
AND ALL RELATED CASES.
TO: ALLINTERESTED PARTIES:

111
11
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PLEASE TAKE NOTICE that the Order was entered by the above-entitled Court on
the 8" of December, 2017, a copy of which is attached hereto as Exhibit 1 and made a

part hereof.
AFFIRMATION
Pursuant to NRS 239B.030, the undersigned hereby affirms that this document

filed in this court does naot gontain the social security number of any person
DATED this&” day of December, 2017
Respectfully Submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLpP

By /s/ David B. Avakian
JOSH COLE AICKLEN -
Nevada Bar No. 007254
DAVID B. AVAKIAN
Nevada Bar No. 009502
PAIGE S. SHREVE
Nevada Bar No. 013773
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
Attorneys for Defendant/Cross-Claimant
VERSA PRODUCTS COMPANY, INC.
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | certify that | am an employee of LEWIS BRISBOIS
BISGAARD & SMITH LLP, and that on thi m of December, 2017, | did cause a true
copy of the foregoing NOTICE OF ENTRY to be served via the electronic filing system
with the Court and addressed as follows:

Matthew C. Addison, Esq. Nicholas M. Wieczorek, Esqg.
Jessica L. Woelfel, Esq. Jeremy J. Thompson, Esq.
McDONALD CARANO WILSONLLP CLARK HILL PLLC
100 W. Liberty St., 10" Floor 3800 Howard Hughes Pkwy, Ste. 500
Reno, NV 89501 Las Vegas, NV 89169
RMC LAMAR HOLDINGS, INC. Attorneys for MDB TRUCKING, LLC and
DANIEL ANTHONY KOSKI
/s/ Susan Kingsbury
An Employee of
LEWIS BRISBOIS BISGAARD & SMITH LLP
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FILED
Electronically
CV15-02349

2017-12-08 02:59:29
Jacg(ueline Bryant
Clerk of the Court
Transaction # 64312]

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

Ak
ERNEST BRUCE FITZSIMMONS, et al.,
Plaintiffs, Case No. CV15-02349

Dept. No. 10
Vs,

MDB TRUCKING, LLC; et al,,

Defendants.
/

ORDER

Presently before the Court is DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT
VERSA PRODUCTS COMPANY, INC.’S MOTION TO STRIKE DEFENDANT/CROSS-
CLAIMANT/CROSS-DEFENDANT MDB TRUCKING, LLC’S CROSS-CLAIM PURSUANT
TO NRCP 35; OR IN THE ALTERNATIVE, FOR AN ADVERSE JURY INSTRUCTION (“the
Motion™). The Motion was filed by Defendant/Cross-Claimant/Cross-Defendant VERSA
PRODUCTS, INC. (“Versa™) on May 15, 2017.! Defendant/Cross-Claimant, MDB Trucking,
LLC (“MDB”) filed MDB’S OPPOSITION TO VERSA PRODUCTS COMPANY, INC.’S
MOTION TO STRIKE AND/OR SPOLIATION INSTRUCTIONS (“the Opposition™) on June 2,
2017. Versa filed DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT VERSA

! Versa filed the ERRATA TO DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT VERSA PRODUCTS
COMPANY, INC.’S MOTION TO STRIKE DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT MDB
TRUCKING, LLC's CROSS-CLAIM PURSUANT TO NRCP 37; OR IN THE ALTERNATIVE, FOR AN ADVERSE
JURY INSTRUCTION (*the Errata”) on May 5, 2017. The Errata clarifies Versa is bringing the Motion pursuant to
NRCP 37, not NRCP 35 as noted in the caption to the Motion. The reference to NRCP 35 is made only in the caption to
the pleading; therefore, the Court presumes it is merely a typographical error. '
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PRODUCTS COMPANY, INC.’S REPLY TO MDB’S OPPOSITION TO VERSA PRODUCTS
COMPANY, INC.”S MOTION TO STRIKE MDB TRUCKING, LLC’S CROSS-CLAIM
PURSUANT TO NRCP 37; OR IN THE ALTERNATIVE, FOR AN ADVERSE JURY
INSTRUCTION (“the Reply”) on June 12, 2017, and contemporaneously submitted the matter for
the Court’s consideration. The Court entered an ORDER on August 1, 2017, setting the Motion
for oral argument.? The Court heard the arguments of counsel on August 29, 2017, and took the
matter under submission,

The Court felt case concluding sanctions were a potential discovery sanction for the alleged
abuse following the oral argument. An evidentiary hearing affording both sides the opportunity to
present witnesses was required given this conclusion, See generally, Nevada Power v. Fluor Hllinois,
108 Nev. 638, 837 P.2d 1354 (1992). The Court entered an ORDER (“the September Order™) on
September 22, 2017, directing the parties to set the matter for an evidentiary hearing. The
evidentiary hearing was conducted on October 13, 2017 (“the October Hearing”). Versa called one
expert witness, Scott Palmer (“Palmer”), and one lay witness Garrick Mitchell (“Mitchell”) at the
October Hearing. MDB called one expert witness, Dr. David Bosch (“Dr. Bosch™), and two lay
witnesses, Patrick Bigby (“Bigby™) and Erik Anderson (“Anderson™) at the October Hearing. The
Court admitted numerous exhibits during the October Hearing. The Court permitted the parties to
argue their respective positions. Trial was scheduled to begin on October 30, 2017. The Court was
aware of its obligation to make detailed findings of facts and conclusions of law. Further, the Court
wanted to fulfill these obligations in a thoughtful manner and in writing pursuant to the mandates of
the Nevada Supreme Court. The Court informed the parties the Motion would be granted and
vacated the trial date. The Court took the matter under submission. This written ORDER follows.

This case arises from a personal injury action. A COMPLAINT (“the Complaint”) was filed
by Plaintiffs Ernest Bruce Fitzsimmons and Carol Fitzsimmons, on December 4, 2015. Numerous
other plaintiffs were joined into the Fitzsimmons case. It is alleged on July 7, 2014, Defendant
Daniel Anthony Koski (“Koski”), while driving a truck for MDB, negligently spilled a load of

? There were numerous other pre-trial motions scheduled for oral argument on the same date.
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10 provide appropriate safety mechanisms regarding the solenoid valve. The MDB Cross-Claim,
13:12-18.

gravel into the roadway. The spilled gravel caused the driving plaintiffs to lose control of their
vehicles and numerous accidents occurred. The plaintiffs sustained physical and emotional injuries
as a result of the accidents. In response to the Complaint, MDB filed a THIRD-PARTY
COMPLAINT (“the MDB Cross-Claim”) June 15, 2016. The MDB Cross-Claim had two causes
of action relative to Versa: Implied Indemnification and Contribution.> MDB alleges it was not
Koski’s negligence that caused the gravel to spill; rather, the spill was caused by the “unreasonably
dangerous and defective” design and manufacture of the trailer that held the gravel. The MDB
Cross-Claim, 3:5-7. Therefore, MDB brought the Cross-Claim against the manufacturers of the
trailer and its components, including Versa. MDB avers Versa produced a solenoid valve which
would, “activate inadvertently allowing the gates to open and release the load [of gravel] carried by
the trailer.” The MDB Cross-Claim, 3:10-11. MDB also claims there were safer alternatives

available to Versa; the solenoid valve was unreasonably dangerous and defective; and Versa failed

Versa has denied its product is defective and further denies any responsibility for the spilling
of the gravel. Additionally, Versa filed DEFENDANT/CROSS-CLAIMANT VERSA PRODUCTS
COMPANY, INC.’S ANSWER TO PLAINTIFFS ERNEST BRUCE FITZSIMMONS AND
CAROL FITZSIMMONS’ FIRST AMENDED COMPLAINT AND CROSS-CLAIM AGAINST
MDB TRUCKING, LLC; DANIEL ANTHONY KOSKI; AND DOES I-X, INCLUSIVE (“the
Versa Cross-Claim”) on June 29, 2016. The Versa Cross-Claim alleges one cause of action against
MDB: Contribution, Versa alleges MDB “negligently operated, maintained, owned, serviced and/or
entrusted the subject trailer....” The Versa Cross-Claim, 10:17-18. Versa and MDB are the only
remaining parties in this litigation: all of the plaintiffs consolidated into these proceedings, and all

of the other defendants have been dismissed and/or settled.

* Versa filed CROSS-DEFENDANT VERSA PRODUCTS COMPANY INC.’S MOTION TO DISMISS CROSS-
CLAIMANT, MDB TRUCKING, LLC’S THIRD CAUSE OF ACTION FOR IMPLIED INDEMNITY PURSUANT
TO NRCP 12(B)(5) (“the MTD") on June 27, 2016. The Court granted the MTD on October 19, 2016. The only
remaining cause of action alleged by MDB against Versa is for Contribution.

AA002308




10

11

12

14

15

16

17

19

20

21

22

24

25

26

27

28

The Motion avers MDB has destroyed or disposed of critical evidence which directly
impacts Versa’s ability to represent itself in the instant litigation, Specifically, the Motion contends
after the accident MDB cohtinued to use the truck in question; failed to keep the truck in the same
condition as it was on the day in question; serviced the truck routinely; repaired and replaced the
electrical systems that control the solenoid which operated the Versa valve; and failed to take steps
to preserve this critical evidence knowing litigation was highly probable. The Opposition contends
there has been no spoliation of evidence in this case. Further, the Opposition posits there was
nothing more than routine maintenance done on the trailer; therefore, Versa’s ability to defend itself
has not been impaired.

The Motion avers MDB had a duty to preserve the discarded electrical systems in
anticipation of the underlying action. In Fire Ins. Exchange v. Zenith Radio Corp., 103 Nev. 648,
651, 747 P.2d 911, 914 (1987), the Nevada Supreme Court held, “even where an action has not been
commenced and there is only a potential for litigation, the litigant is under a duty to preserve the
evidence which it knows or reasonably should know is relevant to the action.” The Motion
concludes the appropriate sanction for the failure to preserve this crucial evidence should be
dismissal of the entire action. See generally Young v. Johnny Ribeiro Building Inc., 106 Nev. 88,
787 P.2d 777 (1990), and NRCP 37.

Discovery sanctions are within the discretion of the trial court. See Stubli v. Big D Int’l
Trucks, Inc., 107 Nev. 309, 312, 810 P.2d 785, 787 (1991), and Kelly Broadcasting v. Sovereign
Broadcast, 96 Nev. 188, 192, 606 P.2d 1089, 1092 (1980). “Generally, sanctions may only be
imposed where there has been willful noncompliance with the court’s order, or where the adversary
process has been halted by the actions of the unresponsive party.” Zenith, 103 Nev. at 651, 747
P.2d at 913 (citing Finkelman v. Clover Jewelers Blvd. Inc., 91 Nev, 146, 147, 532 P.2d 608, 609
(1975) and Skeen v. Valley Bank of Nevada, 89 Nev. 301, 303, 511 P.2d 1053, 1054 (1973)).
Accord GNLV Corp. v. Service Control Corp., 111 Nev. 866, 869, 900 P.2d 323, 325 (1995).
Dismissal of an entire action with prejudice is a dramatic punishment for a discovery abuse. The
Nevada Supreme Court cautions district courts the use of such a Draconian sanction should be

approached with caution, “The dismissal of a case, based upon a discovery abuse such as the

AA002309




10

1

12

19

20

21

22

23

24

25

26

27

28

destruction or loss of evidence, ‘should be used only in extreme situations; if less drastic sanctions
are available, they should be utilized.”” GNLV, 111 Nev. at 870, 900 P.2d at 326 (citation omitted).
Additionally, the Nevada Power Court held it was an abuse of discretion for a district court to grant
case concluding sahctions without an evidentiary hearing. The Nevada Power Court held the party
facing a case terminating sanction needs an “opportunity to present witnesses or to cross-examine
[the movant] or their experts with regard to [the discovery violations].” Nevada Power, 108 Nev. at
646, 837 P.2d at 1360. Cf. Bahena v. Goodyear Tire & Rubber Co. (“Bahena II""), 126 Nev. 606,
612,245 P.3d 1182, 1186 (2010).

The Nevada Rules of Civil Procedure provide that a party who fails to comply with discovery
orders or rules can be sanctioned for that failure. NRCP 37(b). Sanctions against a party can be
graduated in severity and can include: designation of facts to be taken as established; refusal to allow]
the disobedient party to support or oppose designated claims or defenses; prqhibition of the
offending party from introducing designated matters in evidence; an order striking out pleadings or
parts thereof or dismissing the action; or rendering a judgment by default against the disobedient
party. NRCP 37(b)(2). Case concluding sanctions need not be preceded by other less severe
sanction. GNLV, 111 Nev. at 870, 900 P.2d at 325. A disobedient party can also be required to pay
the reasonable expenses, including attorney fees caused by the failure. NRCP 37(b)(2)(E).

The Young Court adopted an eight factor analysis (“the Young factors™) district courts must
go through if they feel a discovery abuse is so severe it warrants dismissal. The Young Court held,
“every order of dismissal with prejudice as a discovery sanction be supported by an express, careful
and preferably written explanation of the court’s analysis of the pertinent factors.” Young, 106 Nev.
at 93, 787 P.2d at 780. The Young factors are as follows: (1) the degree of willfulness of the
offending party; (2) the extent to which the non-offending party would be prejudiced by a lesser
sanction; (3) the severity of the sanction of dismissal relative to the severity of the discovery abuse;
(4) whether any evidence has been irreparably lost; (5) the feasibility and fairness of less severe
sanctions; (6) the policy favoring adjudication on the merits; (7) whether sanctions unfairly operate
to penalize a party for the misconduct of his or her attorney; and (8) the need to deter parties and

future litigants from similar abuses. /d. In discovery abuse situations where possible case-

5
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concluding sanctions are warranted, the trial judge has discretion in deciding which factors are to be
considered on a “case-by-case” basis. Bahena II, 126 Nev. at 610, 245 P.3d at 1185 (citing Higgs v.
State, 126 Nev. 1, 17, 222 P.3d 648, 658 (2010)). The Young factor list is not exhaustive and the
Court is not required to find that all factors are present prior to making a finding. “Fundamental
notions of fairness and due process require that discovery sanctions be just and . ., . relate to the
specific conduct at issue.” GNLV, 111 Nev. at 870, 900 P.2d at 325.

The Nevada Supreme Court has addressed orders of case concluding sanctions on numerous
occasions. The Zenith Court found a party whose agent destroyed and/or lost a television prior to
the commencement of the underlying action, after the party’s expert had an opportunity to test the
television and opine on the television as a cause of a fire, had committed a discovery abuse
warranting case concluding sanctions.* The Zenith Court held, “[t]he actions [of the appellant] had
the effect of reserving to itself all expert testimony based upon examination of the television set.”
103 Nev. at 652, 747 P.2d at 914.

The Kelly Broadcasting Court held the striking of an answer and entry of a judgment in favor
of the non-offending party (Kelly) was an appropriate sanction for failing to complete discovery by
the offending party (Sovereign). Kelly Broadcasting, 96 Nev. at 192, 606 P.2d at 1092. Sovereign
argued a lesser sanction of striking only the affirmative defense to which the interrogatories applied
was a more appropriate sanction. The Kelly Broadcasting Court disagreed, noting “[t]The question is
not whether this court would as an original matter have entered a default judgment as a sanction for
violating a discovery rule; it is whether the trial court abused its discretion in so doing. We do not
find an abuse of discretion in this case.” Id.

The Stubli Court upheld case concluding sanctions when the appellant or its agents failed to
preserve evidence related to the cause of a trucking accident. The respondent provided expert
affidavits which posited the cause of the accident could have been something other than the
respondent’s work on the truck. “The experts further asserted that appellant’s failure to preserve the

4 The trial court actually struck the appellant’s expert witness from the trial. The appellant indicated it had insufficient
evidence to proceed without its expert and the trial court granted summary judgment in favor of the respondent. Zenith,
103 Nev. at 651, 747 P.2d at 913.
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[truck and its components] had made it impossible for respondents to establish their defense theory.”
Stubli, 107 Nev. at 312, 810 P.2d at 787. See also, North American Properties v. McCarran
International Airport, 2016 WL 699864 (Nev. Supreme Court 2016). But see, GNLV, supra (case

| concluding sanctions not appropriate when other evidence existed which experts could use to assist

in their analysis including the statements of witnesses who saw the spoliated evidence).

The Court has considered the arguments of counsel, all of the pleadings on file in the instant
action, the testimony of the witnesses at the evidentiary hearing, the exhibits admitted at that
hearing, and the relevant case law discussed, supra. The issue presented in the case is actually very
narrow: MDB claims it was a defective solenoid manufactured by Versa that malfunctioned Causing
a truck full of gravel to dump onto one of the two busiest roadways in Washoe County. MDB does
not dispute the electrical systems were not preserved in anticipation of the trial or potential testing.
MBDB took no steps to warn its employees to keep any components in the electrical system should
they need to be replaced. There are no pictures taken of the electrical system or the components.
MDB’s employees cannot testify to the condition of the components when they were replaced.
Versa avers there were other potential causes of the malfunction, including an electrical issue. Versa
further contends it cannot present these issues to the jﬁry in support of its defense because the

evidence no longer exists. The Court reviews the Young factors as follows:

1 Willfulness

The first Young factor is willfulness. In Childers v. State, 100 Nev, 280, 283, 680 P.2d 598,
599 (1984), the Nevada Supreme Court found the term willful, “implies simply a purpose or
willingness to commit the act or to make the omission in question. The word does not require in its
meaning any intent to violate law, or to injure another, or to acquire any advantage.” Willfulness

may be found when a party fails to provide discovery and such failure is not due to an inability on

|| the offending party’s part. Havas v Bank of Nevada, 96 Nev. 567, 570, 613 P.2d 706, 708 (1980).

The Nevada Supreme Court has not opined that it is necessary to establish wrongful intent to

establish willfulness.

-
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Clearly MDB should have anticipated extensive litigation as a result of the incident that
occurred on July 7, 2014. This was not a mere “slip and fall” where the putative plaintiff initially
claims he/she is not injured only later to come back and sue. There were numerous accidents and
injuries as a result of collisions occurring on a highway. MDB, or its counsel, had to know there
would be litigation as a result of these events. The Court heard no testimony that MDB took any
steps to preserve the truck or trailer in any way. There was no testimony indicating memorialization
of the condition of the vehicle was ever contemplated by anyone at MDB. On the contrary, the truck
and trailer continued to be in use after the events of July 7, 2014. It was subject to “routine”
maintenance. The Court may have condoned the continued use of the truck, and even the trailer, had
there been any steps taken to preserve the appearance of these items as they existed at the time of the
event, or prior to the “routine” maintenance. The memorialization did not occur.

It would have been simple to inform the shop staff to photograph the truck and trailer on or
about July 7, 2014, It would have required minimal effort to inform the shop staff to preserve any
electrical parts taken off the truck or trailer during the maintenance., If these steps had been taken
the Court would be looking at this case through the prism of GNLV because both parties would have
had alternative ways to prove or disprove their theory of the case. Based on the inaction of MDB in
preserving or memorializing the condition of the truck and trailer the Court must view this case
through the prism of Stubli and Zenith: MDB alone has the ability to call experts to support their
position. Versa’s expert has a theory he can neither confirm nor refute based on the loss of the
electrical components. The Court does not find MDB intentionally disposed of the components in
order to harm Versa, nor were MDB’s employees acting \with any malevolence; however, the Court
does find MDB is complicit of benign neglect and indifference to the needs of Versa regarding

discovery in this action.

II.  The possibility of a lesser sanction

The second Young factor is possible prejudice to Versa if a lesser sanction were imposed.

 The Court would consider lesser sanctions, including an adverse inference instruction, a rebuttable

presumption instruction, and the striking of the MDB’s expert as alternative sanctions. The Court

-8
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does not find any of these sanctions strike the appropriate balance between MDB’s actions and the
harm imposed on Versa’'s case. Should the Court strike Dr. Bosch from being a witness at the trial
MDB would be in the same position as the appellant in Zenith: unable to prove its case given the
lack of expert testimony and subject to a motion for summary judgment. This outcome would be a
patent waste of limited judicial resources and of the jury’s time. The Court does not find an adverse
inference instruction pursuant to NRS 47.250(3) and Bass-Davis v. Davis, 122 Nev. 442, 134 P.3d
103 (2006), is appropriate under the circumstances before the Cou’rt.s As noted by the Zenith Court,
“[t]he actions of [MDB] had the effect of reserving to itself all expert testimony based upon
examination of the [electronic components]. Any adverse presumption which the court might have
ordered as a sanction for the spoliation of evidence would have paled next to the testimony of the
expert witness.” Zenith, 103 Nev. at 652, 747 P.2d at 914. Additionally, an adverse inference
instruction requires an “intent to harm another party through the destruction and not simply the
intent to destroy evidence.” Bass-Davis, 122 Nev. at 448, 134 P.3d at 106. The Court does not find
MDB intended to harm Versa by destroying or disposing of the electrical components; therefore, it
could not give this instruction. The Court can conceive of no other sanction which would be

appropriate under these circumstances.

3 At oral argument counsel for MDB stated:

Recently the Nevada Supreme Court has declared that the Bass versus Davis case is the prevailing case on the
spoliation of evidence, not Young versus Ribeiro. And in a case called Walmart Stores, Inc. versus the Eighth
Judicial District; No. 48488, January 31st of 2008, the court said, “It is an abuse of discretion for a district court
not to consider the case of Bass-Davis versus Davis when imposing sanctions pursuant to Nevada Rule of Civil
Procedure 37 for an allegation of spoliation.”

TRANSCRIPT OF PROCEEDINGS, EVIDENTIARY HEARING, 208:15-24. The citation to an unpublished
disposition of the Nevada Supreme Court issued prior to January 1, 20186, is a violation of ADKT 0504 and SCR 123
(the SCR was repealed by the ADKT). The Court found it difficult to believe the Nevada Supreme Court would make
such a sweeping change to firmly established precedent as that represented by counsel in an unpublished disposition.
The Court was unfamiliar with Walmart, so the Court endeavored to familiarize itself with the case. The Court looked
up the case number provided by counsel on the Nevada Supreme Court webpage. Troublingly, the Court was unable to
verify the veracity of the proposition proffered by MDB because the parties agreed to dismiss their proceedings and
the Nevada Supreme Court vacated the order upon which MDB makes its argument. The Nevada Supreme Court had
granted 8 Writ of Mandamus on January 31, 2008; however, it withdrew that order on a subsequent date. The Nevada
Supreme Court webpage indicates the parties contacted the Supreme Court on February 2, 2008, and indicated they had
settled their case. The Nevada Supreme Court entered an order vacating the January 31, 2008, order upon which MDB
relies and “den(ied] the petition as moot™ on February 13, 2008. In short, thé “case” MDB relies upon does not even
exist.

-9
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Il The severity of the sanction of dismissal relative to the severity of the discovery abuse

“The dismissal of a case, based upon a discovery abuse . . . should be used only in extreme
situations; if less drastic sanctions are available, they should be utilized.” GNLV, 111 Nev. at 870,
900 P.2d at 325 (citing Young, 106 Nev. at 92, 787 P.2d at 779-80). The Court is keenly aware that
granting the Motion effectively ends the case. The Court does not take this action lightly. The only
issue in this case is why the door to the trailer opened causing the gravel to dump into the roadway.
The Court finds MDB’s disposal of the electronic components without memorializing them in any
way effectively halted the adversarial process. It left all of the “cards” in MDB’s hands and left
Versa with nothing other than a theory it could neither prove nor disprove. MDB could simply rely

on its expert during trial and argue Versa had no proof of its theory and the theory itself was

| preposterous. This is the position taken by MDB at the evidentiary hearing. Versa is left with no

way of verifying its theory of the case.

Counsel for MDB directed the Court’s attention at the evidentiary hearing to the strength of
their expert (Dr. Bosch) and the weakness of Versa’s expert (Palmer). Counsel further emphasized
the lack of plausibility of the Palmer’s conclusions that it could have been an abraded wire which
caused an electrical failure rather than some issue with the solenoid or the Versa valve. The Court is
not convinced this should be the deciding factor in resolving the issue of case concluding sanctions
for the following reasons:

1. MDB’s own employee (the same employees who serviced the truck and trailer)
acknovﬁvledged at the evidentiary hearing that the abrasions Palmer referenced actually do
occur;’ and

8 Q: Okay. You also mentioned that you want to replace those cords, the seven and the — the seven-conductor and the
four-conductor cords because they will get cut on the deck plate, they will get abraded, they will become cracked; is that
correct?

A: I have seen that, yes.

TRANSCRIPT OF PROCEEDINGS, EVIDENTIARY HEARING (testimony of Patrick Bigby), 154:1-6.

-10-
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2. Dr. Bosch had to acknowledge, though grudgingly and with great circumspection, that it
was possible though highly unlikely the electrical system could have caused the valve in
question to open.’

The Court’s decision regarding the issue presented in the Motion is not predicated on who has
the “stronger case” or the “better expert” at the evidentiary hearing. If this were the analysis the
Court would agree with MDB: Dr. Bosch is a very credible witness and it is likely MDB has the
more compelling argument to present to the jury. This, however, is not the issue. The issue in the
Court’s analysis is MDB’s actions deprived Versa of any ability to prove its case: the adversarial
process was stymied by MDB regarding the most critical pieces of evidence. Had MDB’s witnesses
testified the abrasions never occur, or abrasions were photographed and/or documented and none
existed on this truck, the Court’s conclusion may have been different. Here we know it could have

occurred as Palmer suggested.

1V. Whether evidence is irreparably lost

Clearly the relevant evidence is lost. The employees of MDB testified at the evidentiary
hearing the electronic components had been thrown away.

V. The feasibility and fairness of a less severe sanctions

The Court discussed the possibility of less severe sanctions in section II. The same analysis
applies here. There does not appear to be any sanction short of case concluding sanctions which
would be appropriate under the circumstances of this case. The Court also acknowledges that
progressive sanctions are not always necessary. The circumstances presented in the Motion are

unique and the most severe sanction is appropriate.

'Q: Is there any scenario under which current from the seven-prong cord having contact with the four-prong cord could
open the versa valve?

A: Anything is possible, but it's highly improbable in this case.

TRANSCRIPT OF PROCEEDINGS, EVIDENTIARY HEARING (testimony of Dr. Bosch), 161:5-9. Dr. Bosch’s .
testimony clearly established he did not believe there was a short or other electrical failure that caused the valve to open.

-11-
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VI The policy favoring adjudication on the merits; and
VII.  The need to deter parties and future litigants from similar abuse

The Court considers the sixth and eighth Young factors together. Nevada has a strong policy,
and the Court ﬁrmly believes, that cases should be adjudicated on their merits. See, Scrimer v. Dist.
Court, 116 Nev. 507, 516-517, 998 P.2d 1190, 1196 (2000). See aiso, Kahn v. Orme, 108 Nev. 510, |
516, 835 P.2d 790, 794 (1992). Further, there is a need to deter litigants from abusiﬁg the discovery
process established by Nevada law. When a party repeatedly and continuously engaged in discovery

misconduct the policy of adjudicating cases on the merits is not furthered by a lesser sanction.

Foster, 126 Nev. at 65, 227 P.3d at 1048. The case sub judice is not one of systemic discovery

abuse. However, the Court concludes to allow the case to go forward as it is currently postured
would be the antithesis of allowing it to proceed “on the merits.” The merits of Versa’s case would
not be able to be evaluated by the jury because Versa could not test its theory on the actual
components. The jury would be left to guess about what may have occurred rather than weigh the
competing theories presented. MDB would have an overwhelmingly unfair advantage given its
action.

The Court balances the laudable policy of trial on the merits against the need to deter future
litigants from abusing the discovery process. The Court turns back to the Zenith Court’s direction to
all potential litigants regarding their duty to preserve evidence. The Zenith Court stated, “[i]t would
be unreasonable to allow litigants, by destroying physical evidence prior to a request for production,
to sidestep the district court’s power to enforce the rules of discovery.” Id 103 Nev. at 651, 747
P.2d at 913. Accord, Colfer v. Harmon, 108 Nev. 363, 832 P.2d 383 (1992). To allow this case to
go forward, when the only evidence which may have supported Versa’s defense was in the sole
possession of MDB and MDB did nothing to preserve or document that evidence, would seta
dangerous precedent to similarly situated parties in the future. It would also be antithetical to a

potential litigant’s obligation to preserve the very evidence it may have to produce during discovery.

-12-
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When the Court balances the sixth and eighth Young factor it concludes dismissal of MDB’s claims

against Versa are appropriate.

VIII.  Whether sanctions unfairly operate to penalize a party for the misconduct of his or her

attorney

There is no evidence to show MDB’s counsel directed MDB to destroy or fail to memorialize
the evidence in question. The Court finds this factor to be inapplicable to the Young analysis.

“Fundamental notions of fairess and due process require that discovery sanctions be just
and . . . relate to the specific conduct at issue.” GNLV, 111 Nev. at 870, 900 P.2d at 325 (citing
Young, 106 Nev. at 92, 787 P.2d at 779-80). The Court recognizes that discovery sanctions should
be related to the specific conduct at issue. The discovery abuse in this case crippled one party’s
ability to present its case. Weighing all eight factors above the Court concludes the dismissal of the
MDB Cross-Claim is appropriate. Due to the severity of MDB’s discovery abuse there are no lesser
sanctions that are suitable.

It is hereby ORDERED DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT
VERSA PRODUCTS COMPANY, INC.’S MOTION TO STRIKE DEFENDANT/CROSS-
CLAIMANT/CROSS-DEFENDANT MDB TRUCKING, LLC’S CROSS-CLAIM PURSUANT TO
NRCP 35; OR IN THE ALTERNATIVE, FOR AN ADVERSE JURY INSTRUCTION is
GRANTED. MDB TRUCKING, LLC’S CROSS-CLAIM is DISMISSED.

DATED this __‘é day of December, 2017.

ELLIOTT A. SATTLER ———
District Judge

-13-
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CERTIFICATE OF MAILING
Pursuant to NRCP 5(b), I certify that I am an employee of the Second Judicial
District Court of the State of Nevada, County of Washoe; that on this day of December, 2017,

| I deposited in the County mailing system for postage and mailing with the United States Postal

Service in Reno, Nevada, a true copy of the attached document addressed to:

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that | am an employee of the Second Judicial District Court of the State of
Nevada, in and for the County of Washoe; that on the 8 day of December, 2017, I
electronically filed the foregoing with the Clerk of the Court by using the ECF system which will

send a notice of electronic filing to the following:

JOSH AICKLEN, ESQ.
MATTHEW ADDISON, ESQ.
KATHERINE PARKS, ESQ.
BRIAN BROWN, ESQ.
THIERRY BARKLEY, ESQ.
SARAH QUIGLEY, ESQ.
JESSICA WOELFEL, ESQ.
JACOB BUNDICK, ESQ.
NICHOLAS WIECZOREK, ESQ.

Sheila Mansfield
Judicial Assidtant
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FILED
Electronically
CV15-02349

2018-01-05 02:02:27 PM
Jacqueline Bryant

Clerk of the Court
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Josh.aicklen@Ilewisbrisbois.com
DAVID B. AVAKIAN
Nevada Bar No. 009502
David.avakian@Ilewisbrisbois.com
PAIGE S. SHREVE
Nevada Bar No. 013773
Paige.shreve@lewisbrisbois.com
LEWIS BRISBOIS BISGAARD & SMITH LLp
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
702.893.3383
FAX: 702.893.3789
Attorneys for Defendant/Cross-Defendant
VERSA PRODUCTS COMPANY, INC.
DISTRICT COURT
WASHOE COUNTY, NEVADA
ERNEST BRUCE FITZIMMONS and Case No. CV15-02349
CAROL FITZSIMMONS, Husband and
Wife, Dept. 10
Plaintiffs, DEFENDANT/CROSS-DEFENDANT
VERSA PRODUCTS COMPANY, INC.'S

VS. VERIFIED MEMORANDUM OF COSTS

MDB TRUCKING, LLC, et. al.
Defendants.

AND ALL RELATED CASES.

COMES NOW, Defendant/Cross-Defendant VERSA PRODUCTS COMPANY,
INC., by and through its attorneys of record, Josh Cole Aicklen, Esq., David B. Avakian,
Esq. and Paige S. Shreve, Esq., of LEWIS BRISBOIS BISGAARD & SMITH, LLP, and

submits the following Verified Memorandum of Costs to be recovered against Cross-
Claimant MDB TRUCKING, LLC pursuant to NRS 18.005; NRS 18.020; and NRS 18.110.
Iy
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This Memorandum of Costs and Disbursements is based upon VERSA’s Offer of
Judgment under NRCP 68, the pleadings and papers on file herein, the verification of
attorneys’ fees and costs by defense counsel, and any evidence to be considered by this
Court.

VERSA submits its verified Memorandum of Costs within five (5) days of entry of
Judgment pursuant to NRS 18.110(1). VERSA also requests its reasonable expert
witness fees based upon the circumstances surrounding the exports’ testimony at the

evidentiary hearing and the necessity of his travel. See, NRS 18.005(5).

The undersigned hereby verifies, under penalty of perjury, that the following costs

were incurred by Defendant in the defense of this matter:

COSTS FROM LEWIS BRISBOIS BISGAARD & SMITH, LLP (LBBS)

1. Travel-Hotel $ 2.669.84
2. Travel- Meals $ 983.93
3. Travel-Air $ 6.068.44
4. Travel-Car $ 1.446.32
5. Travel-Taxi $ 77.10
6. Mileage $ 2835
7. Court Filing Fees $ 4,664.00
8. Witness Fee $ 876.00
9. Mediator Fee $ 250.00
10. Conference Call $ 6.75
11. DVD Copies $ 100.00
12. Mail $ 77.96
13. Deposition Transcripts $12,070.52
14, Court Reporter $ 2.000.00
15. Parking $ 95.00
16. Filing Services $ 179.21
17. Copies $ 146.40
18. Records Reproduction $ 3.848.82
19. Service of Process $ 4.679.17
20. Videotape Deposition $ 1,985.00
21. Consulting Services $ 2.813.76
22. Expert $13,706.49
LEGAL COSTS: $58,773.06
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AFFIRMATION

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document
filed in this court does not contain the social security number of any person.

DATED this __5 day of January, 2018.
Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

UL LA

SH COLE AICKLEN

evada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 009502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Attorneys for Defendant

VERSA PRODUCTS COMPANY, INC.

By
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AFFIDAVIT OF JOSH COLE AICKLEN IN SUPPORT OF DEFENDANT/CROSS-
DEFENDANT VERSA PRODUCTS COI\g(’)lgﬂlg NC.’S VERIFIED MEMORANDUM OF

STATE OF NEVADA )
COUNTY OF CLARK )

I, JOSH COLE AICKLEN, ESQ., do declare and state as follows:

1. | am an Owner of Lewis Brisbois Bisgaard & Smith LLP, and am duly
licensed to practice law in the State of Nevada. | am competent to testify to the matters
set forth in this Affidavit, and will do so if called upon. | am the attorney of record
representing Defendant/Cross-Defendant VERSA PRODUCTS COMPANY, INC. in the
subject lawsuit currently pending in Department 10 of the Second Judicial District Court
for the State of Nevada, Case Number CV15-02349.

2. | participated in the entirety of the litigation, which culminated in an
evidentiary hearing on October 13, 2017 with the Court finding in favor of Defendant and
striking MDB’s cross-claims.

3. Part of the defense costs involved retaining experts to prepare reports and
attend evidentiary hearing, attend multiple depositions all over the country and issuing
trial and deposition subpoenas to witnesses. VERSA incurred expert witness costs of
$13,706.49 reviewing this matter's voluminous records, preparing multiple reports,
preparing for the evidentiary hearing and testifying to the Court at the evidentiary hearing.
The total costs in the case were $58,773.06.

4. The entirety of the costs in this case were reasonable and customary for

Washoe County. M M %L

By
V JOSH COLE AICKLEN, ESQ.

SUBSCR?ED AND SWORN to before
me this f - 2018.

NOTARY PUBLIC in and
for said COUNTY and STATE

4823-1469-9609.1 4 AA002323
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Exhibit 1

4823-1469-9609.1

LIST OF EXHIBITS

Disbursement Diary and Supporting Documentation for Costs

AA002324




LEWIS
BRISBOIS
BISGAARD
&SMIH LLP

ATTORNEYS AT LAW

w 0 N O O AW NN -

N N N D N DN D NN - ek omd o=k ek d ek b -
00 ~N O OB WN = O W N OO O W N - O

CERTIFICATE OF SERVICE

| hereby certify that on this ﬁ:/of January, 2018, a true and correct copy
of DEFENDANT/CROSS-DEFENDANT VERSA PRODUCTS COMPANY, INC.'S
VERIFIED MEMORANDUM OF COSTS was served electronically via the Court’s e-filing

system addressed as follows:

Matthew C. Addison, Esq. Nicholas M. Wieczorek, Esq.

Jessica L. Woelfel, Esq. Jeremy J. Thompson, Esq.

McDONALD CARANQ WILSON LLP CLARK HILL PLLC

100 W. Liberty St., 10" Floor 3800 Howard Hughes Pkwy, Ste. 500
Reno, NV 89501 Las Vegas, NV 89169

RMC LAMAR HOLDINGS, INC. Attorneys for MDB TRUCKING, LLC and

DANIEL ANTHONY KOSKI

(e (hak >

An Employee of
LEWIS BRISBOIS BISGAARD & SMITH LLP

4823-1469-9609.1 6 AA002325
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