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IN THE FOURTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF ELKO

ARTEMIS EXPLORATION COMPANY, a
Nevada Corporation,

Plaintiff,
Vs.

RUBY LAKE ESTATES HOMEOWNER’S
ASSOQCIATION AND DOES I-X,

Defendants.
/

RUBY LAKE ESTATES HOMEOWNER’S
ASSOCIATION,

Counterclaimant,
VS.

ARTEMIS EXPLORATION COMPANY, a
Nevada Corporation,

Counterdefendant.
/

RUBY LAKE ESTATES HOMEOWNER’S ASSOCTATIONS
MOTION FOR SUMMARY JUDGMENT

Defendant RUBY LAKE ESTATES HOMEOWNER’S ASSOCIATION (“the Association” or
“RLEHOA"), aNevada non-profit corporation, by and through its counsel, Gayle A. Kern, Esq. of KERN &
ASSOCIATES, LTD., moves for suthary judgment as to all claims asserted by ARTEMIS EXPLORATION
COMPANY, aNevada Corporation (“Artemis” or “Plaintiﬂ”); on the grounds that (i) Plaintiff has failed to state
a prima facia claim for either fraud, misrepresentation, damages, or declaratory relief; (ii) all of Plaintiff’s claims

are barred by the statute of limitations, NRS 11.190; (iii) and, as a matter of law,f\wAéé@d@qnes isa
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common-interest community subject to the provisions of NRS Chapter 116. This motion for summary judgment
is.made pursuant to Nev.R.Civ.P.56, and is supported by the points and authorities below, attached exhibits, all
papers and pleadings on file herein, and any oral argument the Court deems necessary.

All Exhibits referred to herein are filed separately as RLEHOA’s Composite of Exhibits in Support of:
(1) RLEHOA’s Opposition to Plaintiff’s Motion for Summary Judgment; and (2) RLEHOA’s Motion for

Summary Judgment.
Dated: May 29, 2012 KERN & ASSOCIATES, LTD.

L Ko

GA . KERN, ESQ.
Attérneys)for Ruby Lake Estates

Homeowners Association

L
INTRODUCTION

Plaintiff filed its Complaint on March 2, 2012, seeking a declaratory judgment that RLEHOA is not a
common-interest community subject to the provisions of Chapter 116 of the Nevada Revised Statutes. As
demonstrated herein, as a matter of law, Plaintiff’s assertions in its Complaint regarding the applicability of
NRS116.021 to RLEHOA are simply wrong. The 2009 Amendments do not affect the standing of Ruby Lake
Estates as a common-interest community formed prior to 1992. Moreover, the Association has the responsibility
of maintaining community roadways and real property which is held in the name of the Association and shown
upon the official Plat Map, in addition to gates, culverts, cattle guards, perimeter fencing, and an entrance
monument sign. Contrary to any theory proffered by Plaintiff, RLEHOA is a common-interest community
subject to the provisions of NRS Chapter 116, as a matter of law.

PlaintifPs Complaint also seeks general damages in the form of assessments it has paid RLEHOA,
attorney’s fees, as well as punitive damages againstthe Association based upon the generally alleged oppressive,
malicious, and fraudulent actions of the Association in representing itself as a lawfully formed common-interest
community associatién governed by NRS Chapter 116, and collecting assessments for maintenance of the
community roads and the Association’s real property, improvemnents and fixtures. As demonstrated by facts that
cannot be disputed by Plaintiff, as well as various statutory and case law authorities, there is no basis to award

Plaintiff any relief with respect to the Association. All of Plaintiff’s claims fail, as a matter of law.

2 AAD00002
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Plaintiff filed its Complaint after two significant events. This first was the issuance of an opinion by the
Office of the Ombudsman for Common-Interest Communities, State of Nevada-Department of Business and
Industry-Real Estate Division in response to an Intervention Affidavit filed by Plaintiff. On July 1, 2010, the
Ombudsman’s Office completed its case file review and issued its opinion, noting that it had received and
reviewed various documents and information from Mrs. Essington, President and sole shareholder of Plaintiff,
as well as information provided by Association Board President Lee Perks, and counsel for the Association,
Robert Wines, Esq. The Ombudsman noted the June 18, 2010, letter from Robert Wines, included his opinion
that the Association is a common-interest community and obligated to comply with the provisions of NRS
Chapter 116. See Exhibit “49”, RLE 127-128. Contrary to the assertions of Plaintiff, the Ombudsman’s Office
did take action. It just did not take the action Plaintiff requested. The Qffice of the Ombudsman stated:

“For these reasons, we are not, as you requested, going to declare that Ruby Lakes Estates

Homeowners Association is invalid. In other words, it is our view that this Association is

required to comply with the laws pertaining to homeowners associations, specifically, NRS 116

and related laws and regulations.”
Id

The second significant event was the issuance of a Decision and Award by Arbitrator Leonard Gang in
NRED Control No. 11-82, a NRS Chapter 38 arbitral proceeding filed by Artemis on May 6, 2011. After
discovery was completed, including written interrogatories, requests for admissions, depositions of the
principals, and the submission of written briefs and oral arguments before the arbitrator, Arbitrator Gang found
that the Association “is a Common-Interest Community and is subject to NRS Chapter 116. It is lawfully formed
and is a validly existing non-profit common-interest association.” See Exhibit “47"; see also Exhibit “1" attached
to the Association’s Answer and Counterclaim. In issuing his Decision and Award, including an award of
attorney’s fees and costs in favor of the Association, Arbitrator Gang stated,

It isdifficult to understand why, faced with the overwhelming evidence that RLHOA is a valid

HOA, any one would continue to maintain that it is not. The HOA owns property within the

subdivision, it maintains roads, signs, gates, culverts and fencing. It is incorporated as required

by law. Indeed, Mr. Essington was at one time on the board of directors of RLHOA and was

a moving force in its formation and incorporation. He signed and filed a “Declaration of

Certification Common-Interest Community Board Member with the Real Estate Division

certifying that he read and understood the governing documents of the Associjation and the

provisions of Chapter 116 of Nevada Revised Statues and Administrative Code. His wife,

Elizabeth Essington, apparently owns all the stock in Artemis.

.. .1 have carefully considered all of the many allegations and arpuments of the Claimant and
find them unpersuasive. Indeed, I find the interpretation of counsel that the Real Estate

2 AAD00003
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Ombudsman took no action when it opined that RLHOA had to comply with the laws of the

Nevada pertaining to homeowners assZciation illogical. The Ombudsman clearly opined that

the HOA was subject to the laws of Nevada that applied to HOAs [sic]. The Ombudsman took

no action on the complaint of Artemis because the RLHOA was validly formed and obliged to

comply with the law relating to HOA’s [sic].

The issuance of Arbitrator Gang’s Decision and Award had no effect upon Artemis. Artemis then filed
its Complaint in this action based upon the same facts and allegations made in its Intervention Affidavit and in
the ADR Complaint filed in the NRED arbitral proceeding presided over by Arbitrator Gang. Even before the
holding of a pre-trial conference as required by NRCP 16.1(b) and despite submitting documents never before
produced, Artemnis filed a motion for summary judgment alleging that RLEHOA was an invalid community
association because of its failure to comply with NRS 116.3101(1) and NRS 116.021. Plaintiffalso alleged that
the Association’s levying of assessments against Plaintiff and other lot owners within the Ruby Lake Estates
subdivision, constituted an amendment to the Declaration of Covenants, Conditions and Restrictions of Ruby
Lake Estates in contravention of the decision of the Nevada Supreme Court in Caughlin Ranch Homeowners
Ass'nv. Caughlin Club, 109 Nev. 264, 849 P.2d 310 (1993). Apparently, such notions came to Plaintiff as an
epiphany sometime in 2009 because the actions of Plaintiff for the fifteen (15) years prior to that time, since
becoming a lot owner, were only supportive and confirming of the formation, functions, and actions of the
Association.

Contemporaneously with the filing of this Motion, the Association has filed its Opposition to Plaintiff’s
Motion for Summary Judgment (* Plaintiff’s MSJ”") demonstrating why various statutory provisions of NRS
Chapter 116 undermine and make inapplicable Plaintiff’s legal arguments and authorities. The Association also
demonstrates that the cases relied upon by Artemis in its MSI are wholly inapplicable to the facts of this case.
Further, Artemis misapprehends the holdings of the cases it cites. Finally, as demonstrated by the facts brought
forth in its Opposition, which facts directly controvene the “undisputed” facts as alleged by Plaintiff, there are
material and relevant facts, supported by admissible evidence, which call into question Plaintiff’s motives and
credibility, thereby precluding summary judgment in favor of Plaintiff.

Those same facts, when applied to the authorities cited herein, demonstrate why sﬁmmaryjudgment
should be entered in favor of the Association as to all of Plaintiff’s claims. As stated by the court in Far Out
Prods., Inc.. Oskar, 247 F.3d 986, 996 (9" Cir. 2001), “There may be genuine issues of fabt precluding summary

judgment on behalf of one party while at the same time the undisputed facts warrant summary judgment for the

2 AADO0004
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other party.” In this case, the facts applied to the law can lead the Court to only one conclusion; Ruby Lake
Estates is a common interest community governed by the requirements and protections afforded by NRS Chapter
116. Plaintiff’s claims to the contrary are without merit.

Summary judgment should also be entered as to all of Plaintiff’s claims because Plaintiff has failed to
state a prima facia claim for either declaratory relief, fraud or damages. Not only are there no facts supporting
Plaintiff’s bare allegations for these claims for relief, but all of Plaintiff’s claims are time barred by NRS
116.2117(2) and NRS 11.190(3). Plaintiff filed its Intervention Affidavit with the Office of the Ombudsman
on December 18, 2009, This was more than three (3) years after the filing of the Articles of Association for
RLEHOA and more than three years after the first payment of an assessment by Plaintiff to the Association, an
obligation of Plaintiff created by statute. There can be no doubt, summary judgment should be entered in favor

of the Association as to all claims made by Artemis,

1.
UNDISPUTED FACTS

1. Artemis is a Nevada corporation, whose President, Secretary, Treasurer and sole director is
Elizabeth E. Essington, See Exhibit “1”, RLE 116-117. Mrs. Essington’s husband is George “Mel” Essington.

2, The official Plat Map 89036 (“Plat Map™) for Ruby Lake Estates was recorded in the records
of Elko County on September 15, 1989, by Stephen and Mavis Wright, as File No. 281674. See Exhibit 507,
RLE 014-RLE 016A. Included on the Plat Map are the residential lots within the community as well as the road
ways, easements, building set back lines, and street monuments, among other things. With respect to the road
ways, Sheet 1 of 3 of the Plat Map states:

At a regularly held meeting of the Board of Commissioners of Elko County, State of Nevada,

held onthe 5" day of July, 1989, this Plat was approved as a Final Plat pursuant to NRS 278.328.

The Board does hereby reject on behalf of the public all streets or roadways for

maintenance purposes and does hereby accept all streets and easements therein offered for

utility, drainage and access purposes only as dedicated for public use. [Emphasis added.]

3. The roads within Ruby Lake Estates have never been accepted for maintenance by Elko County.
Elko County requires the roadways and adjoining ditches and culverts to be maintained for health and safety
reasons, &.g., fire truck access and fire fuels mitigation. See Exhibit “4", Wines Affidavit; see also Exhibit 5",

RLE 120-121; Exhibit “10", Perks Affidavit; Exhibit “14", RLE 020-021; Exhibit “19" at RLE 022; Exhibit

“20"at RLE021E; Exhibit *28"at RLE 060; Exhibit *32" at RLE 078; Exhibit “35" at RLE 105B. Maintenance

2 AADO0005
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of the roads and the other common elements of the community is the collective responsibility of the owners of
the residential lots within the Ruby Lake Estates subdivision. A majority of the owners have repeatedly
recognized that a homeowners association, formed pursuant to NRS Chapter 116, is the most cost effective way
to accomplish this task. NRS Chapter 116 provides protections and rights for the benefit of community
association members.

4, On October 25, 1989, Stephen and Mavis Wright recorded certain Reservations, Conditions
and Restrictions for Ruby Lake Estates (“CC&Rs"). The CC&Rs were recorded in the Office of the Elko
County Recorder in Book 703, Page 287. See Exhibit “51", RLE 001-RLE 006; see also Exhibit “B” to
Plaintiff's MSJ. Article I of the CC&Rs provides:

The real property affected hereby is subjected to the imposition of the covenants,
conditions, restrictions and reservations specified herein to provide for the development and
maintenance of an aesthetically pleasing and harmonious community of residential dwellings
for the purpose of preserving a high quality of use and appearance and maintaining the value of
each and every lot and parcel of said property. . . .” [Emphasis added.]

Id., at RLE 001. The Plat Map constitutes part of the Declaration. NRS 116.2109(1).

3. In 1991, the Nevada Legislature adopted the Uniform Common-Interest Ownership Act
(“UCIOA™) in the form of Chapter 116 of the Nevada Revised Statutes, NRS 116.1201 provides that with
certain limited exceptions, “this chapter applies to all common-interest communities created within this state.”
NRS 116.1201(2) then sets forth those certain limited exceptions. None ofthose exceptions apply to Ruby Lake
Estates. In 1999, NRS Chapter 116 was made applicable to pre-1992 communities. However, because the
CC&Rs and Plat Map were recorded prior to 1992, the Association is not required to comply with the provisions
of NRS 116. 2101 to 116.2122, inclusive. See NRS 116.2101(3)(b) and legal arguments below.

6. Artemis acquired Lot 6 of Block G of Ruby Lake Estates on June 21, 1994, and Lot 2, Block H
of Ruby Lake Estates on March 9, 2010. Both Lot G-6 and Lot H-2 were created by the Plat Map and are subject
to the terms, conditions and restrictions set forth in the CC&Rs. Title to the Lots was taken subject to ®. . .
covenants, conditions, restrictions, exceptions and reservations, easements encumbrances, leases or licenses,
rights, and rights of way of record, if any.” See Exhibits“C* and “D” attached to Plaintiff’s MSJ. See also,
Policy of Title Insurance for Lot G-6, Exhibit “3", 00021-00027. The Essingtons’ personal residence is located
on Lot G-6. See Exhibit “10" Perks Affidavit.

7. The Articles of Association for the Ruby Lake Estates lomeowners Association, were filed by

2 AADOOOOB
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Lee Perks on January 16, 2006. See Exhibit “18", RLE 011-013; see also Exhibit “H’ to MSJ, 00034-00035.
The Initial Association Registration Form was filed on March 31, 2006 with the Office of the Ombudsman for
Common-interest Communities, State of Nevada, Department of Business and Industry-Real Estate Division.
Id,atRLE012. Infiling the Articles of Incorporation and forming the Association, the owners of Ruby Lake
Estates took action consistent vyith the opinion of its counsel. See Exhibit ‘4", Wines Affidavit; see also, Exhibit
*10" Perks Affidavit; Exhibit “15", 00033.

8. For over seventeen years (1994-2011), Mr. and Mrs. Essington implicitly and expressly
represented that Lot G-6, was owned by one or both of them. Checks for Association assessments were written
on the account of one or both of them. See Exhibit “9", RLE 027, RLE 036, RLE 058, RLE 081. In Aupust of
2006, Mr. Essington sent a letter to Lee Perks enclosing “our personal check in the amount of $150. This
amount will cover our Ruby Lake Estates Homeowners dues for 2006.” See Exhibit “26", RLE 027A. At no
time prior to 2011, did the Association receive any funds from Artemis. See Exhibit “10", Perks Affidavit.

9. In the alternative, Mr. Essington represented to members of the Association, that he had the
capacity and authority to act on behalf of Artemis and/or Mrs. Essington. Mr. Essington signed intc member
meetings as the owner of Lot G-6. See Exhibit “12" at RLE 026; see also Exhibit “13" at RLE 051. In July of
2006, the Essingtons completed a homeowner survey as owners of Lot G-6. The survey indicates the owners
of Lot G-6 as “Artemis Exploration-Mel/Beth Essington”. See Exhibit “48", RLE 021F-O21H. Mr. Essington
sent numerous communications to members of the Architectural Review Committee (“ARC"), members of the
Board, and members of the Association, representing he was an owner or Lot G-6. See Exhibit “11", RLE 021 A-
021C; Exhibit “24", RLE 030; Exhibit “25", RLE 037-039; Exhibit “26", RLE 027A; Exhibit “29", RLE 076;
Exhibit “31, RLE 076A; Exhibit “32", RLE 078-080; Exhibit “33", RLE 122-123; Exhibit “36", RLE 083;
Exhibit “45", RLE 134, The members relied upon these representations and elected Mr. Essington to the Board
of Direc;tors of the Association in 2007 and aéain in 2009. See Exhibit “7" at 0062; Exhibit “13", at RLE 048;
Exhibit “42", RLE 058A. Mr. Essington served as a member of the Board of Directors from 2007 until he
resigned on January 2011. See Exhibit “45", RLE 134.

10.  Following his election to the Association’s Board of Directors, Mr. Essington signed a
Declaration of Certification as a Common-Interest Community Board Member, as required by NRS

116.31034(9). In this Declaration he declared, under penalty of perjury, that he had read and understood,
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“...the governing documents of the Association and the provisions of Chapter 116 of Nevada Revised Statutes
(*NRS™) and the Nevada Administration Code (“NAC™). See Exhibit “27", RLE 053. |

11.  As a purported member of the Association and lot owner, Mr. Essington seconded a motion to
approve the Bylaws of the Association. See Exhibit “12" at RLE 024 and RLE 026. The Bylaws specifically
provide, “All officers must be property owners and members of the Ruby Lake Estates Homeowners Association
in good standing their entire term of office.” See Exhibit “23" at RLE 008. Mel Essington continually violated
this provision when, for over sixteen years, he held himself out as an owner of a Lot. Furthermore, as Artemis’
representative, Mr. Essington could not serve on the Board after Arternis stopped paying its assessments in 2009.
See NRS 116.31034(8).

12.  The Bylaws, as approved by Mr. Essington, also state: “An assessment fee will be charged yearly
for maintenance, roads, fire protection, and other expenditures as the board allows or required by Elko County.”
See Exhibit “23"at RLE 007. Mr. Essington approved the Bylaws by voting in favor of their adoption at the
August 2006 Board of Directors and Landowners Meeting. See Exhibit “12", RLE 023-026.

13.  Maintenance of the roadways, as well as the ditches and culverts and other real property
improvements the Association is required to maintain, has repeatedly been recognized as the collective
responsibility of the owners of the lots within the Ruby Lake Estates subdivision, including Plaintiff, acting
through the RLEHOA. In the 2006 Survey questionnaire completed by “Artemnis Exploration-Mel/Beth
Essington”, Plaintiff responded that it wanted the Association to maintain the roadways. See Exhibit“48" atRLE
021F. Road maintenance by the Association has been an ongoing topic of communications between members
and at members’ meetings for many years since this maintenance obligation was turned over to the owners by
the developer in 1997. See Exhibit “4", “Wines Affidavit”; See also Exhibit “5" RLE 120-121; Exhibit “6",
RLE 018-019D; Exhibit “7", 0062-0064, 0085-0087, 0096-0101; Exhibit “8 ”, 71:21-24; Exhibit “10", Perks
Affidavit; Exhibit“11" at RLE 021A-021C; Exhibit“12", RLE 023-029; Exhibit “13", RLE 044-052; Exhibit
“14", RLE 020-021; Exhibit*19", RLE 022; Exhibit “20", RLE 021E; Exhibit “23", RLE 007-010; Exhibit “28”,
at RLE 060; Exhibit “31", RLE 076A; Exhibit “32", RLE 078-080; Exhibit “34", RLE 084-101; Exhibit *35"
at RLE 105A-RLE105D; Exhibit “42", RLE 058A.

14. At various times afier becoming a member of the Board in August 2007, Mr. Essington voted

to levy assessments against all members for roadway maintenance, weed abatement, and the repair of signs and
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culverts. See Exhibit “13" at 00046; see also, Exhibit “28", RLE 059-061; Exhibit “31", RLE 076A; Exhibit
<32", RLE078-080; Exhibit “35" RLE 105A-105D; Exhibit “7", 0062-0064; 0085-0087; 0096-0101. Both
before and during his tenure on the Board, Mr. Essington wrote letters to the members of the Association
confirming the existence and necessity of the Association, the necessity of enforcing the CC&Rs, the
applicability of NRS Chapter 116 to the Ruby Lake Estates common-interest community, and the ability and
responsibility of the Association to levy and collect assessments for maintenance of the common elements. See
Exhibit “11", RLE 021A-021C; see also Exhibit “16", RLE 143; Exhibit “24", RLE 030; Exhibit “25", RLE
037; Exhibit “26" RLE 0274; Exhibit “27" RLE 053; Exhibit *29", RLE 076; Exhibit “30", RLE 112-114;
Exhibit “317, RLE 076A; Exhibit “32" at RLE 078; Exhibit “33”, RLE 122-123. |

15.  The Association holds title to real property which was deeded to it by the developer. See Exhibit
52 RLE 054-057. The members of the Association, including Mr. Essington while serving on the Board and
while representing himself to be an owner of Lot G-6, voted to accept title to this real property, pay the
documentary transfer tax, and procure liability insurance covering this property in the name of the Association.
See Exhibit 13", RLE 044-052. Mrs. Essington also admits the Association holds title to common area real
property. See Exhibit “8", at 51:12-15.

16. On or about July 14, 2009, the Association’s Board, of which Mr. Essington was a member,
caused a Reserve Study to be prepared as required by NRS 116.31153. The Reserve Study was prepared by an
independent and licensed community association consultant. The Reserve Study identified the common
elements of the Association as cattle guards, dirt road maintenance, fencing, gates, entrance signs, and street
signs. See Exhibit “34”, RLE 084-101. It was Mr. Essington that directed the indep‘endent Reserve Specialist
to the Common Areas. See Exhibit “10”. Mr. Essington actually met with and physically traveled to all
common areas with the Reserve Specialist. Jd. Tt was Mr. Essington that directed the Reserve Specialist to the
common elements, including the real property, gates, signs, culverts, cattle guards and perimeter fencing. Mr.
Essington voted to approve this Reserve Study at the August 08, 2009, Board of Directors and Landowners
Meeting, where it was discussed in detail. See Exhibit “35”, RLE 105A to RLE 105D. Mr. Essington voted to
levy assessments in accordance with the Reserve Study and the 2010 budget, which he also approved. Jd.

17. Since the formation of the Association in 2006, assessments have been levied and budgets were

adopted by the members of the Association to-pay for county requirements of road maintenance, fire protection,
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and maintenance of the Association’s real property, including the gates, sign, culverts, cattle guards, and
perimeter fencing. See See Exhibit “6" at RLE 019C; see aiso, Exhibit “13" at 00046; Exhibit “28", RLE 059-
061; Exhibit “31", RLE 076A; Exhibit “32", RLE078-080; Exhibit “35" RLE 105A-105D; Exhibit “7", 0062-
0064; 0085-0087; 0096-0101.; Exhibit “35”, RLE 105A-105D. Mr. Essington approved these budgets and
assessments to pay for maintenance of these community improvements at each annual meeting he attended from
2006 through and including 2010. Either Mr. and/or Mrs. Essington, expressly and implicitly representing they
were the owners of Lot G-6, regularly paid the assessments from their personal bank account. See Exhibit “9",
RLE 027, RLE 036, RLE 058, RLE 081.

18.  The June 2006 Survey questionnaire completed by“Artemis Exploration-Mel/Beth Essington,”
indicated the Plaintiff wanted and expected the Association to maintain the roadways. See Exhibit “48", RLE
021F-021G. More importantly, the following statement was made and question posed and answered by “Artemis
- Mel/Beth Essington™:

Statement: “While the declaration of Reservation, Conditions and Restrictions does not

specifically provide that property owners will be required to pay annual dues, it
is implicit in the requirement that such dues may be assessed. If the review
" committee is to exercise any authority or powers granted to it by the restrictions,
it must be able to engage in legal accounting, maintenance and other

professional services.”

Question: “Would $150.00 to $200.00 per year be reasonable for road maintenance and
other services?

Answer: “Yes”.
“Arternis - Mel/Beth Essington” also agreed that to change or raise fees would take only the approval of a simple
majority of land owners. See Exhibit “48" at RLE 021G. See also, Exhibit “10", Perks Affidavit.

19.  The 2006 Survey also posed the following questions to which “Artemis-Mel/Beth Essington’

responded as follows:

Question: “Are you in favor of Elko County providing road maintenance?”
Answer; “No”
Question: “or would you be in favor of Ruby Lakes Estates Association provide [sic] the road

maintenance?”’
Answer: “Yes.”

20.  Ateach step in the process of the formation of the Association, members acted reasonably and
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prudently in relying upon the opinion of its legal counsel. See Exhibit “15", RLE 00033; see also Exhibit “4",
Wines Affidavit; Exhibit “10", Perks Affidavit; Exhibit *5", RLE 120-121; Exhibit *“17", RLE 125-126. Robert
Wines has been present at each meeting of the Board as well as at the annual members’ meeting from 2006
through 2011. See Exhibit “4" and Exhibit “5". Members of the Board have regularly relied upen his opinion
regarding maintenance of the roadways and other areas of the community in order to meet Elko County
requirements as well as comply with the requirements of NRS Chapter 116. Id.; see also Exhibit “13" at RLE
045. At all times pertinent, it has been Mr. Wines opinion that Ruby Lake Estates is a common-interest
community subject to the provisions of NRS Chapter 116. This opinion is shared by the Office of the
Ombudsman as well as NRED Arbitrator Leonard Gang. See Exhibit “49"; see also Exhibit “47".

21. In 2009 a dispute arose between Elizabeth Essington and the ARC regarding the construction
within the Ruby Lake Estates subdivision of a large building used to house machinery and other equipment.
Mrs. Essington wrote a letter to the Board dated October 26, 2009. See Exhibit “37", RLE 106. The ARC and
the Board took the position that such a structure was permitted. See Exhibit “38", RLE 107-108. The Essingtons
disputed this position and thereafter began their campaign to have the RLEHOA declared invalid.

22.  Artemis ceased paying its community association assessments, all of which had been approved
by Mr. Essington as a Board member. Invoices generated in the ordinary course of business for the Association
were sent to Plaintiff in care of the Essingtons. See Exhibit “43", RLE 132-133; 0092-0093; 00103-00117.
Eventually, the Association was forced to hire a collection agency to try and collect Artemis’® delinquent
assessments. Jd, at RLE 132-133. It is the sending of these invoices and notice to Plaintiff of the Association’s
intent to record a Notice of Delinquent Assessment Lien, a lien created as a matter of law pursuant to NRS
116.3116, that constitute the go]e and only factual basis for Plaintiff’s claim that the Association acted with
oppression, malice and fraud. That these are the only facts supporting Plaintiff’s claim for fraud was confirmed
in the deposition testimony of Elizabeth Essington. See Exhibit “8", at 23:12-13; 24:14-23; 34:17-19.

1L
LEGAL ARGUMENTS AND AUTHORITIES

A, Summary Judgment Standard

Nevada law requires that two elements be satisfied to obtain a motion for summary judgment: (1) there

must be no genuine issue as to any material fact; and (2) the moving party must be entitled to a judgment as a
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matter of law. See NRCP 56(c); Wood v. Safeway, 121 Nev. 724, 729, 121 P.3d 1026, 1028 (2005). The
purpose of summary judgment is to avoid the necessity and expense of trial when such would serve no real
purpose because there is no real dispute over the facts. Flowers v. Carville, 292 F. Supp. 2d 1225 (D. Nev.
2003). Said differently, the purpose of summary judgment is to dispose of factually unsupported claims in a case.
Flint v. Dennison, 488 F.3d 816, 825-26 (9™ Cir. 2007). No better statement can be made regarding the reasons
why summary judgment in favor of the Association should be entered as to all of Plaintiff's claims. An
examination of the facts supported by the admissible evidence, can lead the Court to only one conclusion,; there
is no genuine issue of material fact regarding the Association’s qualification as a common-interest community
govemed by the provisions of NRS Chapter 116.

While courts do construe facts in the light most favorable to the party opposing summary judgment, the
nonmoving party also has the burden of setting forth facts demonstrating the existence of a genuine issue for
trial. See Torrealbav. Kesmetis, 124 Nev.Adv.Op. 10, 178 P.3d 716, 720 (2008). Moreover, as in this case,
where the nonmoving party will bear the burden of persuasion at trial, the party moving for summary judgment
may support a motion for summary judgment by either submitting evidence that negates an essential element
of the plaintiff’s claim or by pointing out that there is an absence of evidence to support the plaintiff's case. Id.
To successfully defend against a motion for summary judgment, the plaintiff must transcend the pleadings and
by affidavit or other admissible evidence, introduce specific facts that show a genuine issue of material fact for
trial. Id.

Following their dispute with the ARC and Board over the building the Essingtons did not like, Plaintiff
apparently had an epiphany, suddenly claiming, after taking a contrary position for over fourteen years, that the
Association was “invalid”, had no authority to levy assessments, and was not subject to the provisions of NRS
Chapter 116. This position flies directly in the face of the uncontroverted evidence, evidence that was created
in large part by Mr. Essington’s own hand. Plaintiff's claims are not only contrary to the law, they lack
complete credibility.

B. Analysis of Claims for Declaratory Relief.
1, Plaintiff*s Claims Present no Justiciable Controversy.
In Kress v. Corey, 65 Nev.1, 26, 189 P2d 352, 364 (1948), the Nevada Supreme Court set forth certain

requirements to obtain declaratory relief: (1) there must be a justiciable controversy; (2} the controversy must
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be between persons whose interests are adverse; (3) the party seeking declaratory relief must have a legal interest
in the controversy; and (4) the issue involved in the controversy must be ripe for judicial determination.

The evidence cannot be denied or ignored. Plaintiff has failed to staié a prima facia cause of action for
declaratory relief against the Association. There is no justiciable controversy between the parties. Plaintiff is
bound by its own actions and admissions. Plaintiff has repeatedly not only acknowledged the existence and
powers of the Association, it insisted that it be formed. See Exhibit “4", Wines Affidavit; see also Exhibit “11",
RLE 021A-021D; Exhibit “16", RLE 143. Mr. and Mrs. Essingtons’ personal attorney was provided copies of
both the Articles of Incorporation prior to their filing, as well as the B_ylaws prior to their finalization. See
Exhibit “21", RLE 142, RLE 145; see also Exhibit “4", Wines Affidavit, Exhibit “5 ” at RLE 120; Exhibit “22”,
5:25; 6:8-11; 8:10-14; 9:9-13; 11:8-12. Until the ARC did something Mrs. Essington did not like, Plaintiff
regularly paid the assessments levied by the Association. Plaintiff even indicated ina 2006 survey that it wanted
and expected the Association to maintain the roads and was willing to pay assessments to have that
accomplished. This was agreed to by “Artemis Exploration-Mel/Beth Essington” immediately following a
provision in the survey which acknowledged the CC&Rs did not expressly provide for the payment of dues.
There is absolutely no credible basis for the Plaintiff to challenge this evidence and now claim there is a
justiciable controversy between the parties. Just because the sole director and officer of Plaintiff changes her
mind, or has an epiphany of sorts, does not give Plaintiff a cause of action.

Plaintiff’s claim regarding the alleged invalidity of the Association and the existence of a justiciable
controversy is also directly contrary to the many and varied actions taken by Mr. Essington while representing
himselfto be an owner of Lot G-6, or an owner’s representative, by approving Association budgets, assessments,
and other actions of the Association, including the conveyance of common area real property to the Association
by the developer in 2007, in addition to this actions as a Board member for over 4 years. This position is also
directly contrary to numerous pieces of correspondence Mr. Essington authored and sent to Board members and
members of the Association regarding the Association’s need and capacity to enforce the CCé&Rs, maintain the
roadways and other common areas of the Association, and the advantages and requirements of NRS Chapter 1 16.
There is no legal or factual basis for the denial of Mr. Essington’s authority. The evidence is all to the contrary.
including Mrs. Essingtons’ deposition testimony discussed below.

There can be no other conclusion; this action is specious and without merit. There is no legal or
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equitable basis for Plaintiff’s claims for declaratory relief and declaration that the Association is “invalid” and
not subject to the requirements of NRS Chapter 116.

2. Plaintiff’s Claims Are No Longer Ripe for Determination.

Again, there can be no dispute; Plaintiff clearly knew that Articles of Incorporation had been filed in
early 2006. Mrs, Essington’s attorney, James Copenhaver, was provided copies. Plaintiff or Mr. and Mrs.
Essington paid all assessments commencing August of 2006, and otherwise recognized the applicability of NRS
Chapter 116as governing the affairs of the Association. Plaintiff had no dispute with the Association until 2009
when a building Mrs, Essington did not like was approved by the ARC. Even after the filing of the Intervention
Affidavit, Mr. Essington continued to serve on the Board of Directors. He did not resign until January 6, 2011.
See Exhibit “45", RLE 134; see also Exhibit “2", RLE 118, 131.

Plaintiff has no basis to deny either its own actions or the actions of its agent Mel Essington, actions that
have been taken over at least the past seven years that directly contradict the position it now asserts regarding
the invalidity of the Association. The evidence is conclusive; Plaintiff’s sole officer and director had full
knowledge of Mr. Essington’s actions. Mr. and Mrs. Essington have been married for over 35 years and reside
in the same house. Plaintiff produced e-mail correspondence from “beth essington™ signed by Mel. See Exhibit
.“31 " RLE 076A. Plaintiff produced Newsletters from Ruby Lake Estates citing Mr. Essington’s position on the
Board of Directors. Plaintiff produced copies of various Association Registration Forms filed by the Association
with the NRED Office of the Ombudsman. See Exhibit 51", 00131-00155.

Plaintiff produced minutes of meetings at which Mr. Essington was present and signed in on the
member’s roster as the owner of Lot G-6. According to the Affidavit provided by Robert Wines, Mrs. Essington
was present at some of the board and member meetings. Plaintiff has repeatedly refused to produce any of its
corporate records, thereby raising the fundamental question asto the actual legitimacy and substance of Plaintiff.

Mr, Essington wanted other owners to think he was a landowner. See Exhibit “22" at 27:10-15. He knew
this statement to be false. Jd at 28:1-6, As he admitted, his actions were specifically designed to mislead the
members of the Association. The members clearly relied on these misrepresentations in electing him to the
Board of Directors on two occasions.

There can be doubt that Elizabeth Essington was aware of the representations and actions of Mr.

Essington and made no attempt to disavow or curtail his actions, as either a putative owner of Lot G-6 or a
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representative of Artemis. Her deposition testimony makes this clear:

Question by Ms. Kern: Did you ever tell him that he did not have authority to represent Artemis
Exploration at any association meeting?

Answer by Ms. Essington: =~ No.
See Exhibit“8”, at 69:19-25; 78:11-14, With respect to Mr. Essington’s authority to act on behalf of Artemis,
Mrs. Essington had ne problem with Mr. Essington representing Artemis:
Question by Ms. Kern: So your concern for Artemis Exploration wasn’t whether or not
he had the authority to represent the corporation. It was simply

to what entity he was purporting to have authority?

Answer: Correct. The architectural review committee is- it’s in the
CC&Rs.

The Plaintiff clearly knew the Association had been formed in 2006. After all, Artemnis threatened to
file Articles if others did not. It clearly recognized the Association as a legal entity subject to the requirements
of NRS Chapter 116. Apparently, Plaintiff did not have its epiphany until sometime in late 2009, more than
three years after the Association had been formed. As evidenced by the correspondence of other members of
the Association, this action is obviously a personal vendetta of the Essingtons because a building was allowed
to be constructed in the community which they do not like. See Exhibit “46", letters from homeowners Clark
and Heckman produced by Plaintiff as 00094-00095. Not only is there no justiciable controversy, the claims
of Plaintiff are no longer ripe for determination. See Colby v. Colby, 78 Nev. 150, 156, 369 P2d 1019, 1022
(1962). Plaintiff has failed to state any claim for declaratory relief and summary judgment should be entered
in favor of the Association.

3. Plaintiff Cannot Seek Monetary Damages Through a Declaratory Relief Claim.

Artemis attempts to seek monetary damages through a declaratory judgment action. This is not
allowed by law. The Nevada Supreme Court has clearly held that attempts to obtain damages are not
appropriate for declaratory relief actions. Baldonado v. Wynn Las Vegas, LLC, 124 Nev. 424,345 P.2d 221
(1959). In Aronaff, the Nevada Supreme Court stated “...a declaratory judgment in essence does not carry
with it the element of coercion as to either party, Rather, it determines their legal rights without undertaking
to compel either party to pay money or to take some other action to satisfy such rights as are determined to
exist by the declaratory judgment.” Aronoff; 75 Nev. at 432, 345 P.2d at 225. Therefore, even if the

previously cited points and authorities were not a bar to Artemis’ claims, there is no basis for an award of
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general damages in connection with what is essentially an action for declaratory relief.

B. Analysis of Claims for Fraud.

The elements of intentional or negligent misrepresentation in the State of Nevada are: (1) that a
defendant made a false representation; (2) that the defendant knew or believed that his or her representation was
false, or that the defendant had an insufficient basis and information for making the representation; (3) that the
defendant intended to induce Claimant to act or refrain from acting upon a misrepresentation; (4) that the
Claimant justifiably relied upon the defendant’s representative; and (5) that the Claimant sustained damages as
aresult. Barmettler v. Reno Air, Inc., 114 Nev. 441, 956 P.2d 1382 (1982).

Plaintiff has failed to satisfy three (3) of these essential elements: (1) the Association made no false
representations because it is a validly existing homeowners association and all actions it took to levy and collect
assessments are authorized by statute; (2) the Association never believed its statements to be false and all of the
evidence is to the contrary; and (3} Plaintiff has sustained no damages.

1. The Association Made No False Re}'nresentatians.

Plaintiff alleges that the Association “represented and continues to represent to Plaintiffthat it organized
and controls a homeowner’s association with authority to compe! Plaintiff to pay homeowners fees under threat
of liens, collections and legal prosecution.” See Complaint, pg. 5. Plaintiff further alleges that the Association
knew these statements to be false,

“because it knew or should have known that the Declaration, Restrictions and Covenants of

Ruby Lakes Estates did not authorize the Ruby Lakes Estates Homeowner’s Association to

compel the payment of dues or assessments, and the Ruby Lakes Estates subdivision is not

authorized by law to compel the payment of dues and assessments.”

The facts alleged by Plaintiff which underlie its claims of fraud, misrepresentation, mm-letary damages
and punitive damages, are nothing more than the actions taken by the Association in levying and attempting to
collect its assessments as mandated by Chapter 116. The power of the Association to levy and collect
assessments is but one of many powers granted by statutory authority to a common-interest community
association. See NRS 116.3102. Plaintiff has failed to satisfy the primary element of a claim for fraud; the
statements made by the Association must be false. Here they clearly was not.

That these actions alleged by Plaintiff are the only actions upon which Plaintiff bases its claim for relief

for fraud, was confirmed by Elizabeth Essington during her deposition. See Exhibit “8” at 32:13-25; 33:1-25;
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34:5-9. No other supposed oppressive, malicious, or fraudulent acts are alleged by Plaintiff in either its
Complaint or MSJ other than the mere mention of the Ombudsman’s opinion in the December 2010 Newsletter
(Exhibit “M” to MSJ). See MSJ, at 19:12-28; 20:1-17. The brief mention of the Ombudsman’s opinion in the
2010 Newsletter was to provide information to the Association’s members, information that the members were
entitled to receive. Neither Artemis nor the Essingtons’ names were even mentioned. Without doubt, these
statements do not rise to the level of “oppressive, malicious and fraudulent conduct designed to discredit
Artemis” and were not “an attempt to chill opposition to the invalid and oppressive covenants that the
Association was seeking to impose on lot ownefs.“ See Plaintifi”’s MSJ, 19:21-28. “The words ‘malice’ and
‘malicious’ mean a wish to vex, annoy, or injure another person. Malice means that attitude or state of mind
which actuates the doing of an act for some improper or wrongful motive or purpose.” See California Jury
Instructions, Civil 8" Edition, pg. 341, BAJI 7.34. Plaintiff did nothing more than what it was obligated to do
under the law and therefore, there was no improper motive or purpose. The Association clearly did not make
a false representation.

The invoices for assessments and correspondence sent to Plaintiff regarding the delinquent invoices were
generated in the ordinary course of business of the Association. See Exhibit “44", 000103-00113. There is
nothing “malicious™ or “oppressive” about them. The Association’s assessment lien on a lot is created by
operation of law. See NRS 116.3116. The Association has the right to foreclose that lien, as a matter of law. See
NRS 116.31162. The letters sent to Plaintiff, (see Exhibit “44" at 00113 and 00144) were in compliance with
the notice requirements of NRS 116.31162. The Association did only that which it is required to do by statute.
As amatter of law, there was no misrepresentation nor were the actions of the Association fraudulent, oppressi\)e
or malicious.

2 Plaintiff Sustained No Damages.

An essential element for intentional or negligent misrepresentation are damages. Blanchard v.
Blanchard, 108 Nev. 908, 839 P.2d 1320 (1992). Damages for fraudulent misrepresentation can be awarded
under two theories. The first is the benefit of the bargain measure, which allows a defrauded party to recover
the value of what he would have if representations were true, less what he received. The second measure is to
allow the defrauded party to recover the difference between what he gave and what he actually received. Collins
v. Burns, 103 Nev. 394, 741 P.2d 819 (1987). Plaintiff alieges that it has suffered damages in the form of the
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approximately $200 in yearly assessments it paid for 2006 -2009.

First, the evidence establishes that Plaintiff approved the amount of the assessments it paid and willingly
paid those assessments. Second, the evidence establishes that Plaintiff knew that unless the Association paid
for the maintenance of the roadways and the other common elements through the levying of assessments, the
individual homeowners were obligated to do so in the form of a road improvement agreement with the County
of Elko. 1nthe June 2006 survey, Plaintiff specifically said it did not want the County to maintain the roads.
The costs of road maintenance were discussed at many member meetings. Plaintiff knew that it would cost it
much more to form a general improvement district and have the County maintain the roads than to have the
Association do the work. Plaintiff expressly stated it did not want to do this.

Plaintiff has come forward with no evidence to establish that the assessments levied by RLEHOA were
any greater than what Plaintiff would have paid to have the roads maintained by Elko County, assuming they
would have even accepted these roadways for maintenance. The evidence is to the contrary. Mr. Wines states
that Elko County does not accept roads for maintenance purposes, even today. Without doubt, the assessments
levied were much less than what the homeowners would have paid in the form of increased real property taxes
or bonds assessments for a general improvement district. The Association estimated these costs to be more than
$1,000 per year. See Exhibit “19" RLE 022.

Since Plaintiff cannot establish that the assessments it paid were any less than what it would have paid
had there not been a homeowners’ association, it cannot establish damages, and thus cannot prevail on any
theory of liability based upon fraud or negligent or intentional misrepresentation. Since all of its claims are
bused upon these theories, judgment in favor of the Association should be summarily entered.

3. NRS 116.4117 Prohibits An Award of Punitive Damages Against the Association.

NRS 116.4117(5) prohibits the awérd of punitive damages against:

(a) The association;

(b) The members of the executive board for acts or omissions that occur in their official
capacity as members of the executive board; or

(c) The officers of the association for acts or omissions that oceur in their capacity as
officers of the association.

In levying assessments and atternpting to collect delinquent assessments from PlaintifI through letters

sent via US Mail, as well as informing Plaintiff that if it did not pay its assessments, the Association had a
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statutory lien pursuant to NRS 116. 3116 which could be foreclosed upon pursuant to NRS 116.3116, ef seq.,
the members of the Board did nothing more than what they were statutorily obligated to do. Not only has
Plaintiff failed to establish the elements of a claim for fraud, an award of punitive damages against the
Association or its Board members is statutorily prohibited.

C. All of Plaintiff’s Claims Are Barred by the Statute of Limitations.

1 Plaintiff’s Claims for Declaratory Relief are Barred,

Putting aside for the moment that Plaintiff has failed to satisfy the elements of a claim for declaratory
relief because its claims present no justiciable controversy and are no longer ripe for determination, the statute
of limitations for all of Plaintiff’s claims herein, including declaratory relief, expired well before Plaintiff filed
its Alternative Dispute Resolution (ADR) Claim Form on May 6, 2011, See NRS 38.350. Giving Plaintiff every
benefit, the statute had still éxpired when Plaintiff filed its Intervention Affidavit with the Ombudsman’s Office
on December 18, 2009. The Association is entitled to summary judgment, as to all of Plaintiff’s claims, as a_
matter of law.

In Nevada, as in most jurisdictions, a cause of action accrues (and the statute of limitations begins to run)
when the aggrieved party either knows, or reasonably should know, of the facts giving rise to the harm, damage
orinjury. G and H Associates v. Ernest W. Hahn, Inc., 113 Nev. 265, 934 P.2d 229 (1997)(citations omitted).
In the present case, the Articles of Incorporation were filed on January 16, 2006. Mrs. Essington’s personal
attorney had knowledge of this and had demanded it be done. See Exhibit “4", Wines Affidavit. In June of
2006, the President of the Association sent a letter to all homeowners, informing them of the formation of the
Association. See Exhibit “19", RLE 022. The letter also covered a survey / questionnaire which was returned
for Lot G-6 indicating the owners of Lot G-6 as “Artemis, Exploration-Mel/Beth Essington.” The Survey
appears to be written in Mel Essinéton’s hand-writing. The Survey was received by the Association on July 5,
2006. See Exhibit “48", RLE 021F-021H.

Notonly are the statements and answers provided inthe Survey directly contradictory to the position now
asserted by Plaintiff, at the very latest, all of the facts underlying Plaintiffs’ claims were clearly known by
Plaintiff on or before June 29, 2006 when Plaintiff dated and returned the Survey to the Association. Jd. Further,
on August 16, 2006, Mel Essington sent a letter to Lee Perks, President of the Association, “enclosing a check

for $150 to cover the 2006 dues for the Ruby Lakes Estates Homeowners Association.” See Exhibit “26", RLE
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19




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

027A; see also Exhibit “9" at RLE 027.

More than five (5) years had passed from the time Plaintiff knew, or should have known, that a common-
interest community association had been formed and registered with the Nevada Secretary of State, and May
6, 2011, when Plaintiff filed its ADR Complaint form. More than three (3) years had passed from the time
Plaintiff knew, or should have known, that a common-interest community association had been formed and
registered with the Nevada Secretary of State, and December 18, 2009, when Plaintiff filed its Intervention
Affidavit.

Nevada law does not allow a party to sleep on a right to relief granted by law. See e.g. NRS 11.190 er
seq. For example, NRS 11.190 provides for specific time frames when various causes of action must be
commenced. In this case, that time frame is three (3) years for claims based upon fraud or mistake, as well as
three (3) years for any claim arising from a statutory liability. The power of the Association to levy and collect
assessments arises not from the CC&Rs, but by virtue of the powers granted a common-interest community
association pursuant to the statutory provisions of NRS Chapter 116, and specifically, NRS 116.3115 and NRS
116.3116. The principles underlying such limitations on civil actions include the prevention of unfair surprise
and the presentation of stale claims. Kielbasa v. B&H Rentals, LLC, (2003 Tenn. App., LEXIS 389), citing 62
Harv.L.Rev.787 (1949), Developmenits in the Law: Declaratory Judgments:

(*[T1he right to declaratory relief continues until the right to coercive relief, as between the

parties has itself been extinguished. . . . Regardless of the time when a right to declaratory relief

accrues, the statute should begin to run when a coercive cause of action arises, and the statutory

period should expire on the coercive and the declaratory causes of action simultaneously. This

result would not contravene the statute's policy of preventing unfair surprise and presentation

of stale claims. The possibility of declaratory relief cannot be said to subject the party to undue

uncertainty so long as coercive relief is or will be available; the evidence of a right cannot be

deemed stale so long as that right may yet be transgressed in such a way as to entitle either party

to coercive relief. And indeed if the uncertainty is burdensome, the aggrieved party may himself

seek a declaration and eliminate his doubt.”)

The very same considerations, prevention of stale claims and unfair surprise, that have generated specific
time limits on other substantive legal (coercive) claims, apply equally to requests for declaratory relief. As one
court noted:

The leading case involving the statute of limitations for declaratory relief actions is Maguire v.

Hibernia S&L Soc, (1944) 23 Cal.2D 719, 146 P.2d 672 2 *[t]he period of limitations applicable

to ordinary actions at law and suits in equity should be applied in like manner to actions for

declaratory relief. Thus, if declaratory relief is sought with reference to an obligation which

has been breached and the right to commence an action for ‘coercive’ relief upon the action
arising therefrom is barred by statute, the right to declaratory relief is likewise barred.
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United Pacific-Reliance Ins. Co. v. DiDomenico, 219 Cal. Rptr. 119, 120 (Cal App. 1 Dist. 1985)
(emphasis added).
The Third Circuit stated the rule thus:

Because actions for declaratory relief do not have their own statute of limitations, the district
court concluded that the plaintiffs’ causes of action are governed by the period of limitations
applicable to the substantive claims underlying the action, citing Cope v. Anderson, 331 U.S.
461, 463-64, 67 S.Ct. 1340, 1341-42, 91 L.Ed. 1062 (1947).

Algrant v. Evergreen Valley Nurseries Ltd. Partnership, 126 F.3d 178, 181 (3™ Cir. 1997). The Algrant court

also pointed out that the:

.. . First, Sixth, Ninth, and Tenth Circuit Courts of Appeals have all held that an action for
declaratory relief will be barred to the same extent the applicable statute of limitations bars
the concurrent legal remedy. International Ass’n of Machinists & Aerospace Workers v.
Tennessee Valley Auth., 108 F.3d 658, 668 (6" Cir. 1997); Levald, Inc. v. City of Palm Desert,
998 F.2d 680, 688-89 (9" Cir, 1993); Gilbert v. City of Cambridge, 932 F.2d 51, 57-58 (1* Cir.
1991); Clulow v. Oklahoma, 700 F.2d 1291, 1302 (1 0™ Cir. 1983). ‘It is settled, therefore that
where legal and equitable claims coexist, equitable remedies will be withheld if an applicable
statute of limitations bars the concurrent legal remedy.’ Gilbert, 932 F.2d at 57. The Court of
Appeals for the Second Circuit, applying state [aw, has also held that when ‘a claim for
declaratory relief could have been resolved through another form of action which has a
specific limitations period, the specific period of time will apply*(citation omitted).

Id. (Emphasis added).
The Sixth Circuit Court of Appeals has observed:
Because a declaratory judgment action is a procedural device used to vindicate substantive
rights, it is time barred only if relief on the direct claim would also be barred. A contrary rule

would allow the plaintiff to make a mockery of the statute of limitations by the simple
expediency of creative labeling.

Kielbasa, supra, citing International Association of Machinists and Aerospace Workers v. Tennessee Valley
Authority, 108 F.3d 658, 668(6th Cir. 1997).

The*“coercive relief” upon which Plaintiff’s claim for declaratory reliefis based is apparently the alleged
misrepreséntations of the Association in representing its organization and levying and collecting assessments.
As set forth below, Plaintiff’s claims for misrepresentation and fraud, even if they were true, are time barred,
thereby precluding recovery by Plaintiff on any claim, including declaratory relief, as a matter of law. |

2. Plaintiff’s Claims Based Upon an Alleged Amendment of the Declaration are Also
Time Barred.

In Plaintiff’s MSJ, Plaintiff argued that the levying of assessments by the Association constituted an

amendment to the CC&Rs in contravention of the holding in Caughlin Ranch Homeowners Ass’nv. Caughlin
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Club, 109 Nev. 264 (1993). As set forth in the Association’s Opposition to Plaintiff’s MS8J, Plaintiff completely
misapprehends the holding ofthe Caughlin decision in attempting to apply it to the facts of this case. Plaintiff’s
arguments ignore the clear provisions of NRS Chapter 116 which demonstrate, as a matter of law, RLEHOA
is a common-interest community subject to the provisions of NRS Chapter 116. As such, the powers of the
Association to levy assessments and collect the same arise from the provisions of Chapter 116, not from the
CCé&Rs. The Caughlin case and its progeny are irrelevant to the issues in this case. Thisis not a case involving
amendment of the declaration or governing documents. It is a case involving the application of the provisions
of NRS Chapter 116 to a community which is clearly a common-interest community.

Even if the Caughlin decision were applicable, which it clearly is not, Plaintiff consented to the
perceived amendment of fhe CC&Rs when Artemis Exploration- Mel/Beth Essington completed and returned
the 2006 Survey. That consent is evidenced by the following statement which appears at the top of page 2 of the
Survey, and the question posed by the Association and answered by “Artemis - Mel/Beth Essington” thereafter:

Statement: “While the declaration of Reservation, Conditions and Restrictions does not

specifically provide that property owners will be required to pay annual dues, it
is implicit in the requirement that such dues may be assessed. If the review
committee is to exercise any authority or powers granted to it by the restrictions,
it must be able to engage in legal accounting, maintenance and other

professional services.”

Question: “Would $150.00 to $200,00 per year be reasonable for road maintenance and
other services?

Answer: “Yes"”.

“Arternis - Mel/Beth Essington™ also agreed that to change or raise fees would take only the approval of a simple
majority of land owners. See Exhibit “48" at RLE 021G. See aiso, Exhibit “10", Perks Affidavit. From 2006
through 2009, Plaintiff acted in accordance with this provision by paying the assessments levied and approved
by the Board of Directors, including Me] Essington.

Based upon the statements of the Plaintiff, Plaintiff not only wanted the Association to maintain the
roads, it consented to a putative amendment to the CC&Rs to allow this to happen. NRS 116. 2117(2) provides
than an action to challenge the validity of an amendment of the declaration must be brought within one (1) year
after the amendment is recorded. There was never a recording of any amendment to the CC&Rs because there
never any amendment. However, the foregoing illustrates the circularity and absurdity of Plaintiff’s arguments,

and that even if Plaintiff’s arguments had any basis in either law or fact, they would be time barred.
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3. Plaintiff°s Claims Based Upon Misrepresentation Are Also Time Barred.

Again, NRS 11.190 provides a three (3) year statute of limitations for claims based upon fraud or
mistake. Even assuming' that Plaintiff’s allegations about the falsity of the Association’s representations
regarding its organization and capacity were true, which they clearly are not, Plaintiff knew of the formation of
the Association in January of 2006 when the Articles were formed. The Association levied its first assessment
in 2006. Mrs. Essington’s attorney was provided with a copy of the Articles by Mr. Wines. Even if Mrs.
Essington’sattorney never received the Articles, there is no reason to believe that Plaintiff did not receive a copy
of Mr. Perks’ letter sent in June 2006 along with the survey. In fact, the evidence is to the contrary as Plaintiff
dated and returned the survey on or about June 28", 2006. Mr. Essington thereafier sent “our personal check
in the amount of $150" to cover the “Ruby Lakes Estates Homeowners Association dues for 2006.”

All claims for fraud or misrepresentation against the Association commenced in January 2006 when the
Articles of Incorporation were filed. This had to be the first alleged misrepresentation.

In determining whether a statute of limitations has run against an action, the
time must be computed from the day the cause of action accrued. A cause of
action “accrues” when a suit may be maintained thereon. Clark v. Robison, 113
Nev, 949, 951, 944 P.2d 788 (1998). The general rule concerning statutes of
limitation is that a cause of action accrues when the wrong occurs and a party
sustains injuries for which relief could be sought. An exception to the general
rule has been recognized by this court and many others in the form of the so-
called “discovery rule.” Under the discovery rule, the statutory period of
Himitations is tolled until the injured party discovers or reasonably should have
discovered facts supporting a cause of action.
Siragusa v. Brown 114 Nev. 1384, 1392, 971 P.2d 801 (1993).

The importance of the statute of limitations as a public policy in the State of Nevada has been

emphasized by the State of Nevada.

Viewed broadly....statutes of limitation embody important public policy

considerations in that they stimulate activity, punish negligence, and promote

repose by giving security and stability to human affairs. Thus, statute of

limitations rest upon reasons of welfare of society, safeguard against fraud and

oppression, and compel the settlement of claims within a reasonable period after

their origin and while the evidence remains fresh in the memory of the

witnesses.
Petersen v. Bruen, 106 Nev. 271,273, 792 P.2d 18 (1990). (Quoting Kyle v. Green Acres at Verona, Inc., 44
N.J. 100, 207 A.2d 513, 519 (1965)). These authorities are controlling. All of Artemis’ claims are time barred

and summary adjudication should be entered in favor of Respondents.
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Plaintiff did not file the Intervention Affidavit with the Office of the Ombudsman until December 18,
2009, more than three (3) years after any of the foregoing events took place. Plaintiff did not file the ADR
Complaint until more than five (5) years after any of the foregoing events took place. Although Plaintiff filed
an action in District Court on February 15,2011, (Case No. CV-C-11-147) before filing of the ADR Complaint,
even that took place long afier the three (3) year period had elapsed. Accordingly, Plaintiff’s claims for relief

based upon any theory of fraud or misrepresentation are time barred, and fail as a matter of law.

D. The Association Is a Common-interest Community Subject to the Provisions of NRS Chapter 116,
As A Matter of Law,

There can be no dispute as to RLEHOAs qualification as a common-interest community. The Ruby
Lake Estates subdivision was formed in 1989 through the filing and recording of the Plat Map and the CC&Rs.
Two years later, in 1991, the Nevada Legislature adopted the Uniform Common-interest Ownership Act
(“UCIOA™) in the form of Chapter 116 of the Nevada Revised Statutes. In 1999, the Nevada legislature made
common-interest communities created by plat and declaration prior to 1992, subject to NRS Chapter 116.

1. Ruby Lake Estates Meets the Historical Definition of a Common Interest Community.

The Nevada legislature has declared a common-interest community is created through the recording of
covenants, conditions and restrictions in the county in which any portion of the common-interest community
is located. NRS 116.2101, The Plat Map is deemed part of the Declaration. NRS 116.2109. Thus, Ruby Lake
Estates meets the foundational requirements for formation of a common-interest community.

Historically, a “common-interest community” was defined as “real estate with respect to which a person,
by virtue of his ownership of a unit, is obligated to pay for real estate other than that unit.” See NRS 116.021
(substituted in revision for NRS 116.110323) as enacted in 1991 pursuant to Assembly Bill 221. In 1999 when
NRS Chapter 116 was made applicable to pre-1992 communities, “Real estate” was defined in NRS 116.110378
as:

“. .. any leasehold or other estate or interest in, over, or under the land, including structures,

fixtures and other improvements and interests that by custom, usage or law pass with a

conveyance of land though not described in the contract of sale or instrument of conveyance. . .

The same definition was in effect in 2006 as NRS 116.081 when the Articles of the Association were filed.

“Interests that by custom, usage or law pass with the conveyance of land though not described in the

contract of sale or instrument of conveyance” encompass CC&Rs which run with the land. Significantly, CC&Rs
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have been found to be a separate property interest from the land with which they run. See Thirteen South Ltd,
v. Summit Village Inc., 109 Nev, 1218, 1221, 886 P.2d 257, 259 (1993). Therefore, CC&Rs have been found
to be “real estate” within the context in which the term is used in NRS 116.021. This was confirmed by the
Nevada Attorney General in her Opinion of August 11, 2008, directed to the Department of Business and
Industry. See Exhibit “I” to Plaintiff’s MSJ.

Nevada Statute, NRS 116.1201, provides that with certain limited exceptions, “this chapter applies to
all common-interest communities created within this state.” Those certain limited exceptions are set forth in
NRS 116.1201(2){a)-(e). None of those exceptions apply to the Ruby Lake Estates community. Specifically,
although Ruby Lake Estates is a common-interest community which was created before January 1, 1992, Ruby
Lake Estates does not have less than 50 percent of the units within the community put to residential use. NRS
116.1201(2){(d). There are no other “opt-out” provisions found within NRS Chapter 116. Thus, because Ruby
Lake Estates met the definition of a common-interest community in 1999 when NRS Chapter 116 was made
applicable to pre-1992 communities, the provisions of NRS Chapter 116 apply.

2. NRS 116.021, as amended in 2009, is Not Applicable to RLEHOA.

Citing the 2009 amendments to NRS 116.021, Plaintiff asserts that RLEHOA does not meet the
definition of a common-interest community for purposes of the application of NRS Chapter 116, because the
real estate of the community must be “described in a declaration.” All of Plaintiff’s arguments and criticism of
the 2008 Opinion of the Nevada Attorney General and discussion of the 2009 Legislative changes to NRS
116.012 set forth in Plaintifi’s MSJ, are not only incorrect, but also unwarranted, and irrelevant. Plaintiff’s
arguments fail, as a matter of law for two reasons. First, as discussed below, the Plat Map includes the roads
and all real estate. Therefore, the CC&Rs do cover and encompass real estate. Second, the current requirements
of what must be included in a declaration are not applicable to RLEHOA, as also discussed below. The 2009
amendmént to NRS 116.021 was intended to address communities that had no maintenance responsibilities for
real estate. It certainly was not intended to create a situation where roads would be completely abandoned to
no maintenance, creating dangerous conditions for the public and owners of property that depend on the roads.
The Amendment is intended to address a community with nothing but CC&Rs. Plaintiff completely
misconstrues the 2009 Legislative discussion which it attaches as Exhibit “V* to its MS]. The 2009 amendment

toNRS 116.021 was not intended to prevent a community like Ruby Lake Estates from maintaining its roads,
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road signs, entrance signs, cattle guards, fencing and parcel of real property.

The Ruby Lake Estates subdivision clearly met the definition of a common-interest community set forth
in NRS 116.021, in 1999 when Chapter 116 was made applicable to pre-1992 communities. NRS 116.021, as
amended in 2009, and at all times since its adoption in 1991, was intended to apply only to common-interest
communities formed affer any amendment took effect. The requirement that the common areas be described
in a declaration is not only inapplicable to Ruby Léke Estates, such requirement is inapplicable to any
association formed prior to 2010 when the amended version of NRS 116,021 went into effect. The changes
made to NRS 116.021 in the 2009 Legislative session could not feasibly have been made retroactive to
associations formed before 2010.

This same premise was applied by the Legislature in 1999 when NRS Chapter 116 was made effective
as to pre-1992 communities such as Ruby Lake Estates. The Legislature wanted a// common-interest
communities in Nevada to be subject to NRS Chapter 116, as Chapter 116 is clearly a consumer protection
statute. However, recognizing that communities created prior to 1992, and their goveming documents, couid
not feasibly be changed to meet newly adopted statutory requirements, the Legislature made certain exceptions
for communities formed prior to 1992.

3 The Declaration Does Include the Roads.

The Plat Map clearly depicts the roads that Artemis is so adamant not be maintained. See Exhibit “50”.
The Plat Map is a part of the Declaration. See NRS 116.2109. Therefore, Artemnis’ contention that the
Declaration does not include the real estate at issue is without merit. Because the Plat Map describes and
includes the roads, the Declaration does include such property and the Plaintiff’s arguments fail as a matter of
law.

4. For Pre 1992 Communilies, the Common Elements of the Association Are Not Required o
be Described in the CC&Rs.

NRS 116.1201(3) specifically provides that the provisions of “this Chapter donot: . .. (b) Require a
common-interest community created before January 1, 1992, to comply with the provisions of NRS 116.2101
t0116.2122, inclusive;. .. ” NRS 116.2105 specifies the contents of the Declaration. However, as a pre-1992
community, RLEHOA is not required to comply with these requirements. In essence, there is no requirement

that the Declaration (CC&Rs) contain a description of the real estate included in the common-interest
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community. See NRS 116.2105(1)(c). Furthermore, as to pre-1992 communities, there is no requirement that
the Declaration contain a description of “any real estate that is or must become common elements.” NRS
116.2105(1)(f). Plaintiff’s arguments that RLEHOA is not a common-interest community because the common
elements are not described in the CC&Rs as allegedly required by NRS 116.2105(1)(c) fail, as a matter of law.

The provision of NRS 116.021 is not an affirmative obligation. Rather, the obligation is found in NRS
116.2105(1)(c) and such requirement is nat applicable to a pre-1992 Association. In fact, the definition is not
applied to any Association formed before 2009. It can’t be. 1f Artemis was correct, you would have an ever-
changing application of Chapter 116. In 2008 it applied and now it does not? Such a result would be absurd.

5 Plaintiff’s Arguments Regarding NRS 116. 3101 Also Fail, As A Matter of Law.

Citing NRS 116.3101, Plaintiff asserts that the Association could never be formed because it was
required to be “organized no later than the date the first unit in the common-interest community is conveyed”.
Once again this would mean that a pre-1992 Association could never be formed because a requirement that was
not even in existence in 1992 was not met and would be a bar forever. Once the legislature decided that Chapter
116 would apply to pre-1992 communities, the practical effect must be that the community take those steps to
form an entity if one had not been formed before. Plaintiff's arguments with respect to NRS 116.3101 also fail
as a matter of law.

In a twist of irony, Plaintiff ignores the contradiction that on the one hand it asserts Chapter 116 is
inapplicable to Ruby Lake Estates, but on the other hand, Chapter 116 required the formation of the entity in
1989 - two years before Chapter 116 even existed. As with the contention the roads should not be maintained
by the Ruby Lake Estates Homeowners Association, this argument is nonsensical.

Further, NRS 116.3101 provides that this is when the unit-owner’s association siionld be organized; it
does not state that absent such timely formation the Association is forever lost. In this case, the provisions of
NRS Chapter 116 were not even in effect as to Ruby Lake Estates until 1999. Further, under the Plaintiff’s
analysis, a developer who failed to file the Articles of Incorporation could avoid the obligations of Chapter 116
in perpetuity. Such a result would be nonsensical and clearly contrary to the legislative intent to make the
protections and requirements of Chapter 116 applicable to members of all common-interest communities.

Importantly, NRS 116.3101 does not preclude the formation of the unit-owners association after

conveyance of the first unit. It could not because Chapter 116 was retroactively made applicable to pre-1992
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Associations in 1999 and there had often been no formal unit owners association formed in pre-1992
associations. Even today, there are instances where a homeowner’s association is not formed until well after
the convcyan;:e of the first lot by the developer. This does not preclude the formation of an association
thereafter. Just as in this case, prior to the formation of an association, the developer pays for the common
expenses and maintains the commeon elements for what is often a prolonged jneriod of time while the lots are .
being marketed and sold, That is what happened here. Until all the lots were sold in 1997 and the developer
appointed the members of the ARC and they bepan levying assessments to pay for the common elements of the
community, the developer paid for the road maintenance,

The members of the ARC were advised and recognized they were required to comply with NRS Chapter
116 in 1999, They did not actually file the Articles of Incorporation until 2006, after Mr. Essington insisted the
Association be legally formed in accordance with NRS Chapter 116. See Exhibit *“11", RLE 021 A-021D; see
also Exhibit “32" at RLE 078 . Mr. Essington explained this to the members in his August 2005 letter. See
Exhibit 11" at RLE 021A (“Several years have passed now and due largely to a period of inactivity at the
subdivision that organizational attempt has become dysfunctional.”) Prior to the formation of the Association,
the ARC collected assessments as early as 1997. See Exhibit “6 > at RLE 019B. This was stili two years before
the Association was made subject to Chapter 116.

In sum, there is nothing in Nevada law which precludes the filing of articles of incorporation at any time,
especially where there is the clear necessity of a community association for purposes of maintaining common
roadways and other common elements, and especially when the members of an association have been conducting
themselves asa members’ association for purposes of levying assessments and maintaining the common areas.

6. There Are Common Elements Which the Association Is Required to Maintain.

a. The Plat Map is part of the Declaration.

As noted above, the Plat Map for Ruby Lake Estates establishes fifty-one residential lots and one
commercial lot, and the roadways, easements, and set back requirements, as well as the lot which was deeded
to the Association as cdmmon-area in 2007. Contrary to the current assertion of Artemis, there was no secret
about the roads. They are clearly identified on the Plat Map. These and other common elements of the
community, which the Association is required to maintain, consisting of the roadways, entrance sign, culverts,

perimeter fencing, cattle guards, and a small lot, are depicted on sheets 2 and 3 of the Plat Map attached as part
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of Exhibit “50", RLE 014-016A. See also, Exhibit “O” to Plaintiff’s MSJ, at RLE 015A and 016A.

With respect to the roadways, Sheet 1 of 3 of the Plat Map specifically states:

“At a regular meeting of the Board of Commissioners of Elko County, State of Nevada, held on

the 5% day of July 1989, this Plat was approved as a Final Plat pursuant to N.R.S. 278.360. The

Board does hereby reject on behalf of the public all streets or roadways for maintenance

purposes and does hereby accept all streets and easements therein offered for utility, drainage,

and access purposes only as dedicated for public use.” [Emphasis added.]

See Exhibit “50” at RLE 014,

Article I of the CC&Rs provides:

The real property affected hereby is subjected to the imposition of the covenants,
conditions, restrictions and reservations specified herein to provide for the development and
maintenance of an aesthetically pleasing and harmonious community of residential dwellings
for the purpose of preserving a high quality of use and appearance and maintaining the value of
each and every lot and parcel of said property. . . " [Emphasis added.]

See Exhibit “B” to MSJ at 00006.

Although as a pre-1992 common-interest community, the CC&Rs are not required to describe either the
real property which is subject to the CC&Rs or the common elements of the community, the real property which
is subject to the CC&Rs is described on the Plat Map which is part of the Declaration; it is all of the real
property described on the Plat Map and the improvements located thereon, including the roadways, drainage
ditches, signs, perimeter fencing, culverts, and the lot conveyed to the Association in 2007. Plaintifl’s Deeds
attached as Exhibit “C” and “D” to Plaintiff’s MSJ, clearly describe both Lot G-6 and Lot H-2 with reference
to the recorded Plat Map. The fact that Plaintiff took title to the recorded CC&Rs is referenced not only in the
Deeds but in the Policy of Title Insurance she produced for Lot G-6. See Exhibit “3 ” at 00027. For Mrs.
Essington to claim she had no notice of the provisions of the CC&Rs requiring the maintenance of the roadways
and other real property encompassed by the Plat Map, is unbelievable. Of course, Mr. Essington’s
communications completely undercut Mrs. Essington’s current position. Mr. Essington noted all of this was in
the sales literature when they purchased the property. See Exhibit “11". This is a critical admission that at the
time of the purchase, the Plaintiff knew about the obligations to maintain the roads because the sales literature
stated it. Id.

Plaintifs arguments that neither the Association nor its individual members have an obligation to

maintain these roadways because they are “public” is simply wrong. The evidence presented herein clearly

establishes that although the public has access to these roadways, the roadways have never been accepted by
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Elko County for maintenance. Furthermore, the evidence clearly establishes that Elko County requires these
roads to be maintained for access and fire protection in order to protect the health and safety of the public and
the members of the Association. This obligation can only be fulfilled by either the Association or through a
publicly formed improvement district.

Not only must the surface of the roads and the drainage culverts be maintained, but the weeds must be
abated along the sides of the roadways in the adjoining ditches and culverts. The evidence presented clearly
shows that the members of the community intentionally wanted to avoid getting the County involved with the
maintenance of these roads, ditches or culverts. As evidenced by the minutes of member meetings, the members
and the Board recognized that the County could collect money through real property tax assessments. They also
recognized that it would cost every member of the Ruby Lake Estates community more to have the County do
the work, than if the Association performed the work. Members recognized that the roads would have to be
brought up to County Code before the County would accept them for maintenance and that this would cost
members of the Association hundreds of thousands, if not millions of dollars. See Exhibit “28 * at RLE 060.

Asearly as 2006, Plaintiff and Mel/Beth Essington recognized and wanted the Association to maintain
the community roadways. They indicated they were willing to pay $150-$200 per year for this maintenance and
for other expenses of the Association. See Exhibit “48" at RLE 021G.

For the members of the community, acting through the Association, to not maintain the roads,
contravenes the spirit and intent of Article 1 of the CC&Rs. Simple logic compels one to recognize that a
community cannot be of “hig-h quality of use and appearance” if its streets are not being maintained.
Furthermore, to not maintain the streets, culverts, cattle guards and fencing directly contradicts the purpose of
the CC&Rs which mandates “maintenance” in order to assure the members of an aesthetically pleasing and
harmonious community.

The recorded Plat Map, establishing and creating Ruby Lake Estates, includes the real property that must
be maintained. Finally, to not maintain these areas, contravenes the stated purpose of the CC&Rs of
“maintaining the value of each and every lot and parcel of said property.” Now, directly contradicting a position
ittook in 2006, Plaintiff believes neither it, nor the Association, nor Elko County, is responsible for maintaining
these roads. Such a position begs the question, who does Mrs. Essington think is responsible? Plaintiff objects

ta the Assaciation performing these duties but presents no good altematives. The President of Artemis clearly
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says she is not going to maintain them. See Exhibit “8” at 18:15-18; 53:22-25; 56:20-25. Again, such statements
directly contradict earlier requests of Plaintiff that the Association assume these responsibilities. See Exhibit
“48" at RLE 021G.

b. The Association Holds Title to Real Property.

Plaintiff unequivocally states in paragraph 12 of its MSJ, that “there is no record of any commaon areas
belonging to the Ruby Lake Estates subdivision at the time of its formation or anytime thereafter.” This
statement is patently false and is contradicted by Plaintiff’s own evidence in the form of Exhibit “Q” which
Plaintiff attaches to its MSJ. As noted above, the statement is also contrary to the deposition testimony of
Elizabeth Essington. Exhibit “Q” to Plaintiff’s MSJ is a grant deed from Stephen and Mavis Wright as Grantors,
to the Assaciation as Grantee, for a parcel of real property described on the Plat Map. The conveyance of this
parcel to the Association was discussed at the meeting of members held on August 11, 2007. See Exhibit “13™
at 00045. The Deed was recorded August 31, 2007, days after the meeting. Mr. Essington voted to have the
Association accept title to this parcel subject to payment of documentary transfer taxes and secured real property
taxes for 2007-2008. Furthermore, he voted to have the Association procure liability insurance covering this
parcel.

During her deposition, Mrs. Essington admitted the Association holds title to real property. The
following exchange occurred between counsel for the Association and Elizabeth Essington:

Ms. Kern: You agree that you answered and admitted that the property is titled in
the name of the Ruby Lakes Estates Homeowners Association?

Ms. Essington: Yes, itis.
See Exhibit “8 ” at 52:6-9.

There is nothing in the CC&Rs nor in NRS Chapter 116 that precludes the developer from conveying
this property to the Association in order to provide services for the benefit of the Association. This is exactly
what happened. Furthermore, a majority of owners (31 out of 51 owners, including Mr. Essington) were present
at the meeting and unanimously agreed to accept the conveyance of this parcel in the name of the Association.

Plaintiff knowingly falsely asserts that the Association does not hold title to any common elements of the

! It should be noted there is nothing in the historical definition of a common-interest community provided by NRS 116.110323
{now NRS 116.021), nor in the historical definition of “real estate” provided by NRS 116.110378 (now NRS 116.081) that requires an
Association to *own™ real estate in order to be considered a common-interest community, Ruby Lake Estates meets the historical
definition of a common-interest community under NRS 116.110323 which controls, not the 2009 Amendmeri toA NRS 116,021

A000031
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community.

These common-elements of the Ruby Lake Estates community, consisting of the roadways, ditches and
culverts, signs, perimeter fencing, gates, and a small parcel of property, are not only detailed in the Reserve
Study which Mr, Essington approved and was instrumental in directing, the obligations of the Association to
maintain these improvements clearly bring Ruby Lake Estates under the historical definition of a common-
interest community provided by NRS 116.021. They are “real estate or improvements to real estate with respect
to which a person, by virtue of his ownership of a unit, is obligated to pay for, other than that unit.” By virtue
of owning property in Ruby Lake Estates, the owners must “pay for a share of ... maintenance ...of other real
estate described in that declaration.” Here the roadways and improvements are clearly part of the property
subject to the Plat Map which created the common-interest community, Ruby Lake Estates. Additionally, the
evidence presented overwhelming demonstrates that the members ofthe community, including the Plaintiffand
Mr. and Mrs. Essington, recognized that these and other common elements must be maintained by a properly
formed community association.

The members of the ARC acted with all prudence and reasonableness in repeatedly relying upon the
opinions of its counsel with respect to these matters. In each and every instance, counsel provided his opinion
that the members of the community were responsible for the roadways, culverts, signs, fences, and gates
constituted common-elements of the community for which the members. Furthermore, counsel correctly
recognized that the Ruby Lake Estates subdivision was properly classified as a non-exempt common-interest
community subject to the provisions of NRS Chapter 116. The Ombudsman was also of the same opinion as
was Arbitrator Leonard Gang. Plaintiff’s claims to the contrary lack merit.

7. The Association was Properly Formed and Is the Entity Charged with Maintaining
the Common Elemenis of the Ruby Lake Estates Community.

The capacity of an individual, including one acting in a representative capacity, to sue or be sued, shall
be determined by the laws of this State. See NRCP 17(b). There is no provision in Nevada law which
recognizes a committee as an entity with legal capacity. The members of the Architectural Cornmittee were
properly advised by legal counsel to form a community association for purposes of maintaining the common
elements of the community. Further, NRS 116.3101(3)(a) mandates that the “association must be organized as

a profit or nonprofit corporation, association, {imited-liability company, trust or partnership.” The Articles of
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Incorporation were properly prepared, executed and filed. Each year thereafter, the Association has complied
with the requirements of the Nevada Division of Real Estate and registered the Association as a common-interest
community. See Exhibit“51"00131-00155. Fees as required have been paid to the NRED Ombudsman, regular
meetings of the Board and members have been held, and elections have taken place with Mr. Essington being
elected to the Board several times. See Exhibit “10", Perks Affidavit.

Plaintiff does not raise any technical defects with the filing of the Arlicles of Incorporation. Plaintiff
only asserts that the Articles should not have been filed because Plaintiff allepedly did not approve them. This
statement is in error for at least three reasons. First, the June 18, 2010, letter from Robert Wines states that the
Articles were approved by James Copenhaver, Esq. In her deposition testimony Mrs. Essington admits that Mr.
Copenhaver was her personal attorney. See Exhibit “8” at 12:21-25. Additionally, in his deposition testimony,
Mel Essington stated that Mr. Copenhaver was counsel for both Mr. and Mrs. Essington. See Exhibit “22 ” at
11:4-12. Therefore, counsel for Mrs. Essington, who is the sole director and shareholder of Artemis, approved
the Articles of Incorporation. This is also true of the Bylaws. Mr. Wines provided Mr, Copenhaver a copy of
the Bylaws before they were approved by the Board and members. See Exhibit “4 ”, Wines Affidavit.
Therefore, Plaintiff’s assertion that she did not approve the formation of the Association and the filing of the
Articles is false.

Secondly, the evidence presented herein demonstrates that Mr. and Mrs. Essington were the moving
force behind formation of the Association. They even prepared Articles of Incorporation for the Association
which they were prepared to file if members of the ARC did not file Articles. Additionally, there is no legal
requirement that future members of an association consent to the filing of the organization documents of an
association, Filing of such documents is mandated by NRS 116.3101(3). Therefore, Plaintiff’s contention that
the Association is invalid because she did not approve the Articles, is not only factually incorrect, it is legally
incorrect. There is no such approval requirement. |

In sum, there can be no doubt; the Association meets the historical definition of a common-interest
community. There are common improvements it is required to maintain. It holds title to common area real
property. Iis Articles of Association were properly filed and it has complied with all filing and registration
requirements of the Nevada Real Estate Division. RLEHOA is a common interest community association, as

a matter of law,
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E. The Powers of the Association to Levy and Collect Assessments Arise Under the Provisions o/ NRS
Chapter 116

1 The Provisions of the CC&Rs are Deemed to Comply with NRS Chapter 116.

The Nevada legislature has made it abundantly clear; with certain very limited exceptions, it intends
NRS Chapter 116 to apply to all common-interest communities within Nevada. See NRS 116.1201(1). When
the Plat Map was recorded evidencing the need to maintain the roads not maintained by the County, a common-
interest community was created. Recognizing that pre-1992 communities could not feasibly amend their
governing documents, but intending to make these communities subject to the provisions of Chapter 116, the
Legislature enacted NRS 116.1206:

1. Any provision contained in a declaration, bylaw or other governing document of a
common-interest community that violates the provisions of this chapter:

(a) Shall be deemed to conform with those provisions by operation of law, and any
such declaration, bylaw or other governing document is not required to be
amended to conform to those provisions.

Based upon the foregoing provision, there was no need for the Association to even attempt to amend its
CC&Rs. The power of the Association are based upon statutory authority. Additionally, even if this case were
deerned to involve a purported amendment to the CC&Rs, which it clearly does not, Plaintiff’s claims would
necessarily be denied, as @ matter of law. First, if the actions of the members in forming the Association in 2006
and levying assessments could be deemed an amendment to the CCé&Rs, the survey completed by Artemis -
Mel/Beth Essington show it (they) consented and approved any putative amendment. See Exhibit *48" at RLE
021G.

Secondly, NRS 116.2117(1) provides that a declaration may be amended by a vote or agreement of unit
owners to which at least a majority off the votes in the Association are allocated. There is no requirement that
all homeowners approve an amendment. Even though not required, the evidence presented herein shows that
a majority of owners, including Artemis and the Essingtons, approved of the formation of the Association and
the levying of assessments. This is stated specifically by Mr. Essington in his August 2005 correspondence: “1
have discussed the situation with Mr. Perks as well as some of the other owners and believe he and nearly all
of the other owners agree we need to reorganize the association and move ahead with its intent.”

A majority of the members, including Mr. Essington, approved the adoption of the Bylaws. A majority

of members approved operating budgets and the Reserve Study. A majority of members approved the
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maintenance and upkeep of the commeon elements of the Association, including the gates, entrance sign,
perimeter fencing, culverts and cattle guards. At virtually every meeting of members, from 2006 through 2010,
a majority of members were present. The minutes of these meetings reflect the unanimous approval of the
members as to these and other actions. Thus, even if the actions of the members could be construed as a putative
amendment to the CC&Rs, a majority of members approved that amendment as did Plaintiff and the Essingions.

These facts undermine all of Plaintiff’s claims, and demonstrate Plaintiff has failed to state any claim for relief

against the Association.
2 The Power to Levy and Collect Assessments is Provided by Law as Is the Association’s
Statutory Lien For Delinquent Assessments.
The Association, acting through its Board of Directors, is granted all the powers set forth in NRS
116.3102, among others. These include the following:
1. “Adopt and amend budgets for revenues, expenditures and reserves and collect assessments for
common expenses from the units’ owners.” NRS 11.3102 (1)(b).
2. “To regulate the use, maintenance, repair, replacement and modification of the commen
elements.” NRS 116.3102(f).
3. “Acquire, hold, encumber and convey in its own name any right, title or interest to real estate
or personal property. . . NRS 116.3102(h).
4. “Impose charges for the late payment of assessments pursuant to NRS 116.3115.” NRS
116.3102(k)
5. “Provide for the indemnification of its officers an executive boar and maintain directors’ and
officers’ liability insurance.” NRS 116.3102(0)
6. “Exercise all other powers that may be exercised in this State by legal entities of the same type
as the association.” NRS 116.3102(r) .
7. “Exercise any other powers necessary and proper for the governance and operation of the
association.” NRS 116.3102(t).
8. “Adopt and amend bylaws, rules and regulations.” NRS 116.3102(a).
In addition to the foregoing, pursuant to NRS 116.31031, the Board may impose fines and sanctions for
violation ofthe governing documents. Pursuant to NRS 116.310313, the Board may charge an owner reasonable

fees to cover the costs of collecting any past due obligation. Pursuant to NRS 116.3107, the Association has
imposed upon it the duty to provide for the maintenance, repair and replacement of the commeon elements.
PursuanttoNRS 116.3113, the Association is required to maintain property and liability insurance, and pursuant

to NRS 116.3115, the Association is required to levy assessments, at least annually, according to an adopted
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budget and reserve study. The Association has a statutory lien for unpaid assessments which it may foreclose
if assessments remain unpaid. See NRS 116.3116. These are just a few of the rights and powers afforded the
Association, acting through its Board of Directors, by NRS Chapter 116. |

The facts aileged by Plaintiff which underlie its claims of fraud, misrepresentation, monetary damages
and punitive damages, are nothing more than the actions taken by the Association in levying and attempting to
collect its assessments as mandated by Chapter 116. Plaintiff has failed to state a claim against the Association
for any form of relief. The 2006 Survey completed and returned for Lot G-6 undermines all of Plaintiff’s claims.
It clearly provides evidence of Plaintiff’s consent to the levy of assessments and knowledge of the
responsibi]itic.s of the Association, All of Plaintiff’s claims fail as a matter of law.

Iv.
CONCLUSION

Based upon the uncontested facts and the application of those facts to the law, the Association is entitled
to summary judgment as to each, every and all of Plaintiff’s claims for relief. Artemis fails to assert any claim
that is meritorious. The Association urges the Court to reject the Plaintiff’s claims to abandon the needed road
maintenance and avoid the dangerous situation that would be created by lack of such maintenance. The owners
within Ruby Lake Estates should be assured of the continued maintenance of all commeon elements to insure an

aesthetically pleasing and harmonious community.
DATED this 29" day of May, 2012.
KERN & ASSOCIATES, LTD.

GAYLE/A\ KERN, ESQ.

NEV BAR #1620

5421 Kietzke Lane, Suite 200

RENQO, NEVADA 89511

Telephone: 775-324-5930

Fax: 775-324-6173

Email: gaylekern@kernltd.com

Attorneys for Ruby Lake Estates Homeowners Association
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that  am an employee of the law firm of Kern & Associates, Ltd., and

that on this day I served the foregoing document described as follows:

RUBY LAKE ESTATES HOMEOWNER’S ASSOCIATION’S

MOTION FOR SUMMARY JUDGMENT

on the parties set forth below, at the addresses listed below by:

X

Placing an original or true copy thereof in a sealed envelope place for coliection and mailing in

the United States Mail, at Reno, Nevada, first class mail, postage paid, following ordinary

business practices, addressed to:
Via facsimile transmission
Personal delivery, upon:
United Parcel Service, Next Day Air, addressed to:
Travis Gerber, Esq.
Gerber Law Offices, LLP
491 4" Street
Elko, NV 89801

DATED this 29th day of May, 2012.

Juas (A /imm

TERESA A. GEARHART
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of the law firm of Kern & Associates, Ltd., and

that on this day I served the foregoing document described as follows:

RUBY LAKE ESTATES HOMEOWNER’S ASSOCIATION’S
COMPOSITE OF EXHIBITS IN SUPPORT OF:
(1) RLEHOA'S OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT;
AND (2) RLEHOA'S MOTION FOR SUMMARY JUDGMENT

on the parties set forth below, at the addresses listed below by:

X Placing an original or true copy thereof in a sealed envelope place for collection and mailing in
the United States Mail, at Reno, Nevada, first class mail, postage paid, following ordinary
business practices, addressed to:

Via facsimile transmission
Personal delivery, upon:
United Parcel Service, Next Day Air, addressed to:
Travis Gerber, Esq.
Gerber Law Offices, LLP
491 4™ Street
Elko, NV 89801
DATED this 29th day of May, 2012.

TERESA A. GEARHART
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1 Information From Nevada Sec. of State re Artemis RLE 116-117
2 Letters to Mel Essington dated April 19, 2010 and RLE 118, 131
August 30, 2010
3 Policy of Title Insurance for Lot G-6 00021-00027
4 Affidavit of Robert Wines in Support of Opposition
to Motion for Summary Judgment (“Wines
Affidavit™)
5 June 18, 2010 letter from Wines to Meriweather of { RLE 120-121
NRED Ombudsman Office
6 1997 Newsletter for Ruby Lakes Estates RLE 018-019;
00031-00032
7 Newsletters for Ruby Lakes Estates dated October 0062-0064; 0085-
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8 Deposition Transcript of Elizabeth Essington
9 Checks written by Essingtons to RLEHOA RLE 027, RLE 036,
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26 August 16, 2006 Letter from Mel Essington RLE 027A

27 Mel Essington’s Certification of Declaration as RLE 053
Board Member re: applicability of NRS 116

28 Minutes of August 9, 2008 Board Meeting and RLE 059-061
Members Meeting

29 Compliance Inspection Notes of Mel Essington RLE 076

30 Letter re: Role and Function of ARC written by Mel | RLE 112-114
Essington

31 E-mail dated September 17, 2008 from “beth RLE 076A
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with forwarding e-mail
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34 Reserve Study for RLEHOA dated July 14, 2009 RLE 084-101
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Elizabeth Essington
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ARTEMIS EXPLORATION COMPANY
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Business Entity Information

Status: | Active File Date: | 5/02/1983
Type: | Domestic Corporation Entity Number; | C2761-1983
Qualifying State: | NV List of Officers Due: | 5/31/2011
Managed By: Expiration Date:
NV Business ID: { NV19831005323 Business License Exp: | 531/2011
Registered Agent Information
Name: | RICHARD W. HARRIS Address 1:| 6121 LAKESIDE DRIVE
Address 2: | SUITE 260 City:| RENO
State: | NV Zip Code: | 89511
Phone: Fax:
Mailing Address 1: Mailing Address 2:
Mailing City: Matling State:
Mailing Zip Code:
Agent Type: | Noncommercial Registered Agent
[View all business entities under this registered agent
Financial Information
No Par Share Count: | 0 Capital Amount: | $ 25,000.00
Par Share Count | 25,000.00 Par Share Value: [ $ 1.00
Officers fInclude Inactive Officers
Director - ELIZABETH E ESSINGTON
Address 1:| HC 60 BOX 760 Address 2:
City: | RUBY VALLEY State: | NV
Zip Code: | 89833 Country:
Status: | Active Email:
Treasurer - ELIZABETH E ESSINGTON
Address 1: [ HC 60 BOX 760 Address 2:
City: | RUBY VALLEY State: | NV
Zip Code: | 89833 Country:
Status: | Active Email:

RLE 116
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Secretary - ELIZABETH E ESSINGTON

Address 1:| HC 60 BOX 760 Address 2:
City:| RUBY VALLEY State: | NV

Zip Code: | 89833 Country:

Status: | Active Email:

President - ELIZABETH E ESSINGTON

Address 1:| HC 60 BOX 760 Address 2:
City: | RUBY VALLEY State: | NV

Zip Code: | 89833 Country:

Status: | Active Email:

Actions\Amendments

Click here to view 15 actions\lamendments associated with this company
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RUBY LAKE ESTATES
HOMEOWNERS ASSOCIATION

765 EAST GREG ST #103 687 6th Street, Suitel

SPARKS, NEVADA 89431 Elko, Nevada 89801
(Remit to) {Correspondence)

Mel Essington
HC 60 Box 760
Ruby Valley, NV 89833

August 30, 2010

Mr. Essington,

It has been brought to the attention of the Ruby Lake Estates Homeowners Association
(RLEHA), that as an elected official of the RLEHA, that you fail to comply with NRS:
Chapter 116.31034-Common-Interest-Ownership (UNIFORM ACT).

Please submit proof that you are an OFFICER, EMPLOYEE, AGENT or DIRECTOR of
Artemis Exploration Company to prove that you do in fact comply with NRS: 116.31034
Common-Interest-Ownership (Uniform Act).

If you do not prove that you are associated with Artemis Exploration Company owner;
the RLEHA will have no other choice than the file an intervention complaint in this

matter with the State of Nevada Real Estate Division, office of the Ombudsman.

Please respond to this correspondence prior to September 30", 2010 so as to avoid futher
action by the RLEHA.

Sincerely,

Lee Perks

President RLEHA

CC: RLEHA Board
Robert Wines, esq.

RLE 131
2 AA000049






Calitornia Land Title Association
Standard Coverage Policy Form - 1990

POLICY OF TITLE INSURANCE
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ISSUED BY

First American Title Insurance Company

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS FROM COVERAGE CONTAINED IN SCHEDULE
B AND THE CONDITIONS AND STIPULATIONS, FIRST AMERICAN TITLE INSURANCE COMPANY, a California
corporation, herein called the Company, insures, as of Date of Policy shown in Schedule A, against loss or damage,
not exceeding the Amount of Insurance stated in Schedule A, sustained or incurred by the insured by reason of:

1. Title to the estate or interest described in Schedule A being vested other than as stated therein;
2. Any defect in or lien or encumbrance on the title;
3. Unmarketability of the fitle;
Lack of a right of access to and from the land;
and in addition, as to an insured lender only:
5. The invalidity or unenforceability of the fien of the insured mortgage upon the title;

6. The priority of any lien or encumbrance over the lien of the insured mortgage; said mortgage
being shown in Schedule B in the order of its priority;

7. The invalidity or unenforceability of any assignment of the insured mortgage, provided the
assignment is shown in Schedule B, or the failure of the assignment shown in Schedule B to
vest title to the insured mortgage in the named insured assignee free and clear of all liens.

bl

The Company will also pay the costs, atlorneys' fees and expenses incurred in defense of the title or the lien of the
insured mortgage, as insured, but only to the extent provided in the Conditions and Stipulations.

IN WITNESS WHEREQF, First American Title Insurance Company has caused this policy to be signed and sealed by
its duly authorized officers as of Date of Policy shown in Schedule A.

First American Title Insurance Company

BY %%] M PRESIDENT
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The tollowing matiers are expressly excluded from the cavera,

r‘-

-his policy and the Company

will no! pay loss or damage, cosls, altorneys' fees or expenses which arise by reason of:

1.

1

{a) Any law, ordinance or governmental regulation {including but not limited to building and

zoning laws, ordinances, or regulations) restricting, regulating, prohibiting or relating to
(i) the occupancy, use, or enjoyment of the land; (ii) the character, dimensions or
location of any impravement now or herealer erected on the land; (jii) a separation in
ownership or a change in the dimensions or area of the fand or any parcel of which
the land is or was a part, or {iv} environmental protection, or the effect ol any violation
of these laws, ordinances or governmental regulations, except to the extent that 2 notice
of the enforcement thereo! or a notice ol a delect, fien or encumbrance resuling from
a violation or alleged violation afiecting the land has been recorded in the public records
al Date of Policy.

{b) Any governmental police power not excluded by (a) above, except to the exten! that a

notice of the exercise thereot or a notice of 3 detect, lien or encumbrance resuiting from
a violalion or alieged violation aflecting the land has been recorded in the public records
3l Date of Policy.

2. Rights of eminent domain uniess notice of the exercise thereol has been recorded in
the public records at Dale of Policy, but not excluding from coverage any taking which
has occurred prior to Date o! Palicy which would be binding on the rights of a purchaser
tor value without knowledge

3. Defects, hens, encumbrances, adverse claims, or other matiers:

' EXCLUSIONS FROM COVERAGE ¢

assumed or agreeu the Insured clatmant;

(b} not known to the Company, nat recorded in the public records at Date of Policy, but

known ta the insured claimant and nol disclosed in writing to the Company by the
insured claimant prior to the date the insured ctaimant became an insured under this
policy; .

{c) resulting in no loss or damage to the insured claimant;
{d) attachinp or created subsequent ig Date ot Policy; or
(e) resutting in loss or damage which would not have been sustained i the insured

claimant had paid value tor the insured mortgage or for the estate or interest insured
by this policy.

Unenforceabliity of the lien of the insured mortgage because ot the inability o failure
of the insured at Date of Policy, or the inability or failure of any subsequent owner
of the indebtedness, to comply with the applicable doing business laws of the state
in which the land Is shuated.

Invalidity or unenforceability of the lien of the insured mortgage, or claim thereof,
which arises out of the transaction evidenced by the insured mortgage andis based
upon usury or any consumer credit protection or truth in lending law.

Any claim, which arises out of the transaction vesting in the insured the estate or
interest insured by their policy or the transaction creating the interest of the insured
lender, by reason of the operation of federal bankruoicv. state inenlvenru ar cimita.
creditors’ rights laws.

(a) whether or not recorded in the public records at Date of Policy, bul created, suliered,

1 NEFINITION OF TERMS.
3 following terms when used in this policy mean:

{a) “insured": the insured named in Schedule A, and, subject
to any rights or delenses the Company would have had against the
named insured, those who succeed to the interest of the named insured
by operation of law as distinguished lrom purchase including, but not
fimited lo, heirs, distibutees, devisees, survivors, personal rep-
resentatives, next of kin, o¢ corporate o liduciary successors. The term
“insured® also includes

{i} the owner of the indebtedness secured by the insured
mortgage and each successor in ownership of the indebledness except
a successor who is an obligor under the provisions o} Section 12(c)

-z Conditions and Stipulations (reserving, howeves, all ights and
{ es as lo any such successor that the Company would have had
ayainsl any predecessor insured, uniess the successor acquired the
indebtedness as a purchaser lor value without knowledge of the
asserled delect, lien, encumbrance, adverse claim or other matter
insured against by this policy as aflecting ltle ta the estate or interest
in the land,

{ii) any governmental agency or govemmental instrument-
ality which is an insurer or guarantor under an insurance contract or
guaranty insuring or guaranteeing the indebtedness Secured by the
insured morigage. of any part thereol, whether named as an insured
herein or noi;

{ii) the parties designated in Section 2(a) of these
r  ‘itions and Stipulations. :

{b) "insured claimant*: an insured claiming oss or damage.
(c) “insured tender”; the owner of an insured mortgage.

{d} "insured morigage.” a morigage shown in Schedule B,
the owner of which is named as an insured in Schedule A.

(e) “knowledge® or “known": actual knowledge, not con-
structive knowledge or notice which may be imputed to an insured by
reason of any public records as defined in this policy or any other
recards which impart cansliructive notice of matters affecting the land.

{1) *land": the fand described or referred 1o in Schedule (A),
and improvements affixed thereto which by law constitute reat
property. The term "land” does not include any property beyond the
lines of the area specifically described or referved to in Schedule (A),
nor any right, tile, Interesl, estate or easement in abutting streets,
roads, avenues, alleys, lanes, ways or walerways, bul nathing herein
shall modily or limit the exient to which a right af access ta and from
the 1and is inswed by this policy.

{a) “morlgage”: mortgage, deed of trust, trust deed, or other
securfty instrument.

{h) “public records®, records established under state statutes
at Date of Policy tor the purpose ol imparting constructive notice of
matters relating lo real property 1o purchasers for value and without
knowledge.

{i) “unmarketability of the ile*: an alleged or apparent matter

ing the title o the land, not excluded or excepted from coverage,

~h would entile a purchaser of the estate or interest described in

Schedule A or the Insured mortgage o be released from the gbligation

10 purchase by virtue of a contractual condition requiring the delivery
of marketable tite.

2. CONTINUATION OF INSURANCE.

{a) AHer Acquisition of Title. H this policy insures the owner
ol the indebtedness secured by the insured morigage, the coverage of
.lhis Poikcy shall continue in force as of Date of Policy i favor of (i) such
insured lender who acquires all of any part of the estate o interest in

CONDITIONS AND STIPULATIONS

insured under the policy shall terminate, including any Hability or
obligation o defend, prosecute, or continue any Iitigation, with regard
to the matter or matiers requiring such cooperation.

S. PROOF OF LOSS OR DAMAGE.

In addition {o and atter the notices required under Section 3
of these Conditions and Stiputations have been provided the Company,
3 proof ot loss or damage signed and swom lo by each Insured
claimant shal be fumished to the Company within 80 days after the
insured claimant shall ascertain the facts giving rise to the loss or
damage. The proof of toss or damage shail describe the defect in, or
lien or encumbrance on the title, of other matter insured against by this
policy which constitutes the bass of loss or damage and shall state,
to the extent possible, the basis of calculating the amount of the loss
or damage. i the Company Is prejudiced by the taflure of an insured
claimant to provide the requiied prool of loss or damage, the
Company'’s obligations to such insured under the poficy shall
ferminate, including any liabilily or obligation to defend, prosecute, or
continue any Itigation, with regard to the matter or matters requiring
such proof of less or damage.

In addition, an insured claimant may reascnably be required to
submit lo examination under oath by any authorized represemative of
the Company and shall produce for examination, inspection and
copying, at such reasonable times and places as may be designated
by any authorized representative of the Company, all records, books,
ledgers, checks, commespondence and memoranda, whether bearing a
date before or after Date of Poficy, which reasonably pertain to the loss
or damage. Further, if requested by any authorized representative of
the Company, the insured claimant shall gramt #s permission, in
writing, for any authorized represemative of the Company 1o examine,
Inspect and copy afi records, books, ledpers, checks, comespondence
and memoranda in the custody or control of a third party, which
reasonably pertaln to the loss or damage. All information designated
as confidential by an Insured claimant provided to the Company
pursuant 1o this Section shall not be disclosed to others unless, in the
reasonable judgmem of the Company, it is necessary in the
administration of the claim. Fafure of an insured claimant to submit
for examination under oath, produce other reasonably requested
information or grant penmission Ip secure reasonably necessary
Information from thind parties as required In this paragraph, unless
prohibted by law or govemmental regulation, shall terminate any
fiabflity of the Company under this policy as to that insured for that
claim.

6. OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS;
TERMINATION OF LIABILITY.

In case of a claim under this poficy, the Company shall have
the following additional opions: .

(a) To Pay or Tender Payment of the Amount of Insurance or

to Purchase the Indebtedness. :
() to pay or tender paymert of the amount of insurance
under this poficy together with any costs, attomeys’ fees and expenses

Incurred by the instred claimant, which were authorized by the .

Company, up 10 the ime of payment or tender of payment and which
the Company is obligated to pay; o

(W) In case loss or damage Is clalmed under this poficy by
the owner of the indebledness secured by the insured mortgage, to
purchase the indebledness secured by the Insured morigage for the
amount owing thereon together with any costs, attorneys’ fees and
expenses Incurred by the insured claimant which were authosized by
the Company up to the tima of purchase and which the Company is
obfigated to pay. .
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continued to be obligatea o advance at and attar Daie of Policy.

9. REDUCTION OF INSURANCE; REDUCTION
OR TERMINATION OF LIABILITY.

(a) Al payments under this poficy, except paymenis made lor
costs, attomeys® lees and expenses, shall reduce the amound of the
Insurance pro tano. However, as 10 an insured lender, any paymens
made prior to the acquisition of ttle o the estate or interest as provided
In Section 2{a) of these Conditions and Stipulations shall not reduce
pro taro the amourt of insurance attorded under this policy as to any
such insured, except lo the extert that the payments reduce the amount
of the indebledness secured by the insured mortgage.

{b) Payment in part by any person of the principal of the
indebtedness, or any other obiigation secured by the insured mortgage,
or any voluntary partial satistaction of release of the insured mortgage,
to the extert of the payment, satistaction or release, shall reduce the
amount of insurance pro tanto. The amount of insurance may thereatter
be increased by accruing interest and advances made to protect the
lien of the Insured morigage and Secured thereby, with interest thereon,
provided in no evert shall the amount of insurance be greales than the
Amourt of Insurance stated in Schedule A.

(¢} Payment in full by any person or the voluntary satistaction
or release ol the insured mortgage shall terminate alt fiabilty of the
Company lo an insured lender excepl as provided in Section 2(a) of
these Canditions and Stiputations.

10. LIABILETY NONCUMULATIVE.

Itis expressly understood that the amourt of insurance under
this policy shali be reduced by any amount the Company may pay
under any policy insuring a mortgage to which exception is taken in
Schedule B or 1o which the insured has agreed, assumed or taken
subfect, ar which is hereafter executed by an insured and which is a
charge or lien on the estate or interest described or referred to in
Schedule A, and the amount so paid shall be deemed a payment under
this policy 1o the insured owner.

The provisions of this Section shall not apply to an Insured lender,
unless such Insured acquires tie to said estale or interest in
satisfaction of the indebtedness secured by an insured mortgage.

11. PAYMENT OF LOSS.

{3) No payment shall be made without producing this policy
for endorsement of the payment unfess the policy has been lost or
destroyed, In which case proof ot loss or destruction shal be tumished
to the satisfaction of the Company.

(b) When bty and the extent of lass or damage has been
definitely fxed in accordance with these Conditions and Stipulations,
the Joss or damage shall be payable within 30 days thereattes.

12. SUBROGATION UPON PAYMENT OR SETTLEMENT.

{a) The Company's Righl of Subrogation.

Whenever the Conipany shall have setied and paid a claim unde:
this policy, alt right of subrogation shall vestin the Company unatiectes
by any act of the Insured claimant. '

The Company shall be subrogated to and be entitied to ah right
and remedies which the Insured claimam would have had against am
person of property in respect 1o the claim had this policy not bees
issued. It requested by the Company, the insured claimant shall transfe
1o the Company all rig person of propert
necessary in order I ation. The insure
claimant shall permit the Company to sue, compromise or setie it
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whot'y owned subsidiary of the insured corporation and their comu{
successors by operation of faw and not by purchase, subjec! to .
rights or delenses the Company may have against any predeces:
insureds; and (i) any govemmental agency or povemmental .
strumentality which acquires all or any part of the estate or interest
*nt 1o a contrac) of insurance ot guaranty insuring or guarantee-
.indebledness secured by the insured mortgage.

{b) Atter Conveyance of Title. The coverage of this policy
shall continue in force 2s of Date of Policy in Javor of an insured only
s0 long as the insured retains an estate or interest in the land, or holds
an indebtedness secwed by a purchase money morigage given by 2
purchaser trom the insured, or only so Jong as the insured shall have
liabifity by reason of covenants of wamranty made by the insured in any
Iranster o conveyance of the estate or interest. This policy shall not
continue in force in favor ol any purchaser rom the insured of either
{i) an estate or interest in the land, or {ii) an indebtedness secured by
a purchase money morigage given lo an Insured.

{c) Amoui of Insurance: The amount of insurance after the
acquisition or aher the conveyance by an insured lender shall in neither
event exceed the least of:

{i) The amount of insurance stated in Schedule A;

() The amourt of the principal of the indebledness secwed
by the insured morigage as of Date of Policy, interest thereon,
expenses of foreclosure, amours advanced pursuant 10 the insured
mortgage lo assure compliance with laws or 1o protect the lien of the
insured mortgage prior to the time of acquisition of the estate or interest
in the land and secured thereby and reasonable amounts expended to
prevent deferioration of improvements, but reduced by the amount of
all payments made; or

{ii) The amount paid by any governmental agency or
govemmental instumentality, if the agency or insrumentally is the
* ~ured chimant, in the acquisiton of the estate or interest in

stacton of its insurance contract or guaranty.

3. NOTICE OF CLAIM TO BE GIVEN BY INSURED CLAIMANT.

The insured shall nolity the Company promptly in writing (f)
in case of any Higation as set forth in Section 4(a) below, {ii) in case
knowledge shall ceme to an insured hereunder of any claim of title or
interest which is adverse 1o the itle 1o the estate or interes! or the lien
of the insured morigage, as insured, and which might cause loss or
damage lor which the Company may be liable by virtue of this poficy,
or (i) i tide to the estate or interest or the lien of the insured morigage,
as insured, is rejected as unmarketable. It prompt notice shall not be

‘enlo the Company, then as to that insured allt iability of the Company

1 terminate with regard lo the matter or matters for which prompt
wotice s required; provided, however, that tailure to notity the Company
shall in no case pejudice the rights of any insured under this policy
undess the Company shall be prejudiced by the failure and then only
fo the exterd of the prejudice.

4. DEFENSE AND PROSECUTION OF ACTIONS; DUTY OF INSURED
CLAIMANT 70 COOPERATE.

(a} Upon written request by the insured and subject o the
options comainet in Section 6 of these Conditions and Stipulations, the
Company, at its own cost and without unseasonable delay, shall provide
for the delense of such insured in litigation in which any third party
~sserts 2 claim adverse to the tile or interest as insured but only as

1 those staled causes of action alleging a detect, lien or encumbrance
or other matier insured against by this policy. The Company shall have
the right to select counsel of its choice (subject to the right of such
insured to object lor reasonable cause) lo represent the insured as to
those staled causes of action and shail not be liable for and will not
pay the fees ot any other counsel. The Company will not pay any fees,
cosls or expenses incurred by an insured in the defense of those
causes ol action which allege matiers not insured against by this
policy.

{b) The Company shall have the right, al its own cost, to
institrte and presecule any action or proceeding or to do any cther act
which in s opinion may be necessary or desirable 1o establish the title
1o the estate or imerest or the lien of the insured mortgage, as nsured,
of 10 prevent or reduce loss or damage to an insured. The Company
may lake any appropriate action under the terms of this policy, whether
or not it shall be kable hereunder, and shall not thereby concede llability
or waive any provision of this palicy. if the Cornpany shall exescise its
rights under this paragreph, it shalt do so diligently.

{c) Wnhenever the Company shall have brought an action or
interposed a delense as required or permitied by the provisions of this
poficy, the Company may pursue any ligation to final determination by
a cour of compelent jurisdiction and expressly reserves the right, in
tts sole discreon, 1o appeal Irom any adverse judgment or order.

{d) 'n 3l cases where this policy permits or requires the
Company o prosecite or provide for the defense of any action or
proceeding, the insured shall secure to the Company the right 1o so
posecuie or provide defense In the action or proceeding, and all
appeals therein, and permit the Company 1o usa, at its option, the name
of such insured lor this purpose. Whenever requested by the Company,
an lnsured, al the Company’s expense, shall give the Company all
reasoqable ald (i) in any action or proceeding, securing evidenca,
obtaining wnmsss prosecuting or defending the action or proceed-
ing, or etlecting settlement, and {ii) in any other lawtul act which in the
opinion of the Company may be necessary of desiable to establish the
title 1o the estale or inlerest or the lien of the Insured morlgage, as
yw!qd.‘ﬂ the c_om_pany Is qr_e[udlced‘by the failure of an Insured to

paragraph afi), ali Gability and obligations to the insured under thie’
policy, other than to make the payment raquired in that paragraph, shal,
terminate, Including any liability or of¥igation to defend, prosecuie o
cominue any Utigation, an4 the poficy shall be surrendered o the
Company for canceliation.

Upon the exercise by the Company of the option provided for in
paragraph afii) the Company's obligation to an insured Lender under
this policy for the claimed loss or damage, other than the payment
required o be made, shall terminate, including any liability or
obiigation to defend, prosecute of continue any ftigation.

(b) To Pay or Otherwise Settle With Parties Other than the
Insured or With the insured Claimant
{7) to pay or otherwise sette with other parties for or in the
name of an insured claimant any claim insured against under this
policy, together with any costs, attomeys' fees and expenses incurred
by the insured claimam which were authorized by the Company up to
the time of payment and which the Company is obligated to pay; or
{W) to pay or otherwise settle with the insured claimant the
loss or damage provided for under this paficy, together with any costs,
attomeys' fees and expenses incurred by the Insured claimant which
were authorized by the Company up to the time of payment and which
the Company is cbligated to pay.

Upon the exercise by the Company of either of the options
provided for in paragraphs b(i) or (i), the Company's obligations to the
insured under this policy for the claimed loss or damage, other than
the payments required to be made, shall terminate, Including any
liability or obligation to defend, prosecute or continue any Iiigation.

7. DETERMINATION AND EXTENT OF LIABILITY.

This policy Is a contract of tndeminity against actual monetary
loss or damage sustained or incusTed by the insured claimart who has
suffered loss or damage by reason of matters insured against by this
policy and only to the extent herein described.

{a) The fability of the Company under this policy to an
Insured lender shiall in no case exceed the least of:

(i) the Amount of Insurance staled in Schedule A, or, i
applicable, the amount of insurance as defined in Section 2(c) of these
Conditions and Stipuiations;

{i1) the amount of the unpaid principal indebtedness secured
by the insured morigage as fimited or provided under Section 8 of
these Conditions and Stipulations or as reduced under Section 9 ot
these Conditions and Stiputations, at the time the loss or damage
insured against by this policy occurs, together with inerest thereon;
or

(iif) the difference between the value of the insured estate
or interest as insured and the value of the insured estate or interest
subject to the defect, lien or encumbrance insured against by this
poficy.

(b) In the event the insured lender has acquired the estate or
imerest in the manner described in Section 2(a) of these Conditions
and Stipulations or has conveyed the title, then the liability of the
Company shall continue as sel lorth in Section 7(a) of these
Conditions and Stipulations.

(c) The abfity of the Company under this policy to an
insured owner ol the estate or interest In the land described in
Schedule A shall not exceed the least of:

(1) the Amount of Insurance stated In Schedule A; of

(i) the difference between the value of the insured estate or
Interest as insured and the value of the insured estate or interest
subject to the defect, lien or encumbrance insured against by this
policy.

{d) The Company will pay only those costs, attomeys' fees
and expenses incumed In accordance with Section 4 of these
Conditions and Stipwiations.

8. LIMITATION OF LIABILITY.

{a) # the Company establishes the ttle, or removes the
alleged delect, lien or encumbrance, or cures the lack of a right of
access 10 or from the land, or cures the claim of unmarketability of
title, or otherwise establishes the flen of the insured morigage, all as
Insured, in a reasonably diligent manner by any method, including
litigation and the completion of any appeals theretrom, R shall have
fully performed Hts obiigations with respect to that matter and shall not
be fiable for any loss or damage caused thereby.

{b) In the event of ftigation, Including Migation by the
Company or with the Company's consent, the Company shali have no
Fablfity for foss or damage until there has been a final determination
by 3 court of compelent jurisdiction, and dispostition of ali appeals
therefrom, adverse lo the titls, or, if appiicable, to the flen of the insured
morigage, as inswed. .

{c) The Company shall not be Habig for loss or damage to
aiy insured for fability volumarily assumed by the lnsured in settiing
amy claim or sult without the prier writlen consent of the Company.

(d) The Company shafl not be Rable for:

{7} any Indebtedness created subsequem to Date of Palicy
except for advances made to protect the fien of the insured morigage
and secured thereby and reasonabla amounts axpended to prevent
deteroration of Improvements; o

(%) construction loan advances made subsequent to Date of
Policy, except construction loan advances made subsequent to Date
ol Policy for the purpose of financing in whole of In part the
construction of an improvement 1o the land which at Date of Poficy

-SUMEQ Owner, 10 a8 fgIMS and remedies I Me Prupos Don which Mme

“mpany’s payment bears to the whole amount of the loss, and [§ as

in insured lender, to all rights and remedies of the insured clamant

—ter the insured claimam shall have recovered its principa), interesy,
and costs of coflection.

il loss should resuft from any acl of the insured claimant, as stated
above, that act shall not void this policy, but the Company, in that event,
shall be required 1o pay only that part of any losses insured against by
this poficy which shall exceed the amount, f any, lost to the Company
by reason of the impairment by the Insured claimam of the Company's
right of subrogation.

(b) The Insuredz Righls and Limitabons.

Notwithstanding the foregoing, the owner of the Indebledness
secured by an insured mortgage, provided the priority of the fien of the
insured mortgage or s enlorceability is not affected, may release or
substitute the personal Rability of any debtor or guaramor, or extend o
otherwise modify the terms of payment, or release a portion ol the
estate or imerest {rom the ken of the insured mortage, o release any
coltatera! security for the indebtedness

When the permitted acts of the insured claimanl occwr and the
insured has knowiedge of any clairn of title or inlerest adverse to the
title 1o the estate or knerest o the priority or enforceablity of the ken
of the insured mortgage, as insured, the Company shall be required to
pay only that part of any losses insured against by this poficy which
shall exceed the amount, it any, los! lo the Company by reason of the
impairment by the insuted claimam of the Companys rght of

subrogation.

(c) The Company's Rights Against Non-insurad Obilgors.
The Company's right ol subrogation against non-insured obligors
shall exist and shall include, without limitation, the rights of the insured
1o indemnities, guaranties, other policies of insurance or bonds,
notwithstanding any terms or conditions contained in those instru-
ments which provide for subregation rights by reason of this policy
The Company's right ol subrogation shal not be avoided by
acquisition of the insured morigage by an obfigor (except an obligoe
described in Section 1(a)(¥} of these Conditions and Stipulations) wix
acquires the insured mortgage as a result of an indemnity, guarantee
other policy ol insurance, o7 bond and the obligor will not be an insuret
under this policy, notwithstanding Section 1(3)(i) of these Condition:
and Stipulations.

13. ARBITRATION.

Unless prohibited by applicable law, either the Company or th
insured may demand arbiration pursuant 1o the TRie hswranc
Arbitration Rules of the American Arbitration Association. Arbitrabl
matters may include, but are not imited to, any conbroversy or dlais
between the Company and the insured arising out of or refating to thi
policy, any service of the Company in connection with its issuance |
the breach of a policy provision or other obfigation AN arbitrab
matters when the Amount of Insurance is $1,000,000 or less shali |
arbitrated at the option of either the Company or the inswed. J
arbitrable matters when the Amount of Insurance is in excess
$1,000,000 shall be arbitrated only when agreed 1o by both o
Company and the insured. Arbitration pursuant to this policy and unc
the Rules in effect on the date the demand for arbitration Is made
at the option of the insured, the Rules in effect at Date ot Policy sh
be binding upon the parties. The award may Inchide attomeys® fe
only if the faws of the state in which the (and is located permd a co
to award attomeys’ fees to a prevailing party. Judgment upon the aw;
rendered by the Arbitrator(s) may be entered in any court hay
jurisdiction thereof.

The law of the sitiss ol the land shall apply to an arbltration un
the Title Insurance Arbitration Rules.

A copy of the Rules may be obtained lrom the Company y
request.

14, LIABILITY LIMITED YO YHIS POLICY;
POLICY ENTIRE CONTRACT. :

{a) This policy togethes with all endorsements, i any, attac
hereto by the Companry is the entire policy and contract betweer
insured and the Company. tn Interpreting any provision of this pc
this policy shal be construed as a whole, ~

{b) Any clalm of loss or damage, whether or not base
negligence, and which arises out of the status of the fen of the ns
morigage of of the tile to the estate or interest covered heseby
any action asserting such claim, shall ba restricted to tis pofi

{c) Na amendment of or endersement to this policy
made except by 2 writing endorsed hereon or atiached hereto s
by either the President, a Vice President, the Secretary, an Ass
Secretary, or validating officer or authorized signatory of the Cor

15. SEVERABILITY.

. In the evend any provision of this policy Is held iv;
unenforceable under applicable law, the policy shah be deemed
Include that pravision and al other provislons shall remaln in ful
and effect

16. NOTICES, WHERE SENT

Al notices required to be given the Company an
statement In writing required to be furnished the Company shalt |
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Form No. 1084-A
CLTA Standard Coverage Policy
(Amended 7-1-88)

SCHEDULE A

Total Fee for Title Search, Examination
and Title Insurance $ 229 .00

AP# 07-03A-42-0
Amount of Insurance $ 12 ,000.00 Policy No. 420306TO
Date of Policy: June 21, 1994 at 1:37PM

1. Name of Insured:

ARTEMIS EXPLORATION COMPANY

1. The estate or interest in the land covered by this policy is:
A FEE
i Title to the estate or interest in the land is vested in:

ARTEMIS EXPLORATION COMPANY

d, The land referred to in this policy is described as follows:

All that certain lot, piece or parcel of land situate in the County
of Elko, State of Nevada, described as follows:

Lot 6 in Block G in the RUBY LAKE ESTATES SUBDIVISION, as shown on
the map thereof filed in the Office of the Elko County Recorder on
September 15, 1989, as File No. 281674.

EXCEPTING THEREFROM all the oil and gas, sodium, and potassium and
all the geothermal steam and associated geothermal resources lying
in and under said land as reserved by the United States of America
in Patents recorded July 22, 1988, in Book 629, Pages 303 and 305,
Official Records, Elko County, Nevada.

Page 1
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Form No. 1084-B
CLTA Standard Coverage Policy
(Amendcd 7-1-88)

Schedule B

EXCEPTIONS FROM COVERAGE

This policy does not insure against loss or damage (and the Company will not pay costs, attorneys’ fees or expenses) which arise by reason of the
following

Part One:
1 Taxes or assessments which are not shown as ewisting liens by the records of any taxing authority that levies taxes or asscssments on real
properly or by the public records.
Proceedings by a public agency which may result in taxes or assessments, or notices of such proceedings whether or not shown by the
records of such agency or by the public records.
. Any [acls, rights, interests or claims which are not shown by the public records bul which could be ascertained by an inspection of the land
or which may be asserted by persons in possession thereol.
3 Easements, liens or encumbrances, or claims thereol, which are not shown by the public records.
4. Discrepancics, conflicts in boundary lines, shortage in area, encroachments, or any other facts which a correct survey would disclose, and
which are not shown by the public records.
5. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; (c) water rights, claims
or litle to water, whether or not the matters excepted under (a), (b) or (¢) are shown by the public records.
6. Taxes for the fiscal year 1993-1994, including any secured personal
property tax, have been paid in full.
APNo. 07-03A-42-0
Total $13.44
7. The lien of any Supplemental Taxes assessed for the current fiscal
year, including any secured personal property tax.
8. Rights incidental to the ownership and development of the mineral

interests excepted from the land described herein.

9. Reservations contained in Patents executed by the UNITED STATES OF
AMERICA, recorded July 22, 1988 in Book 629 of Official Records at
Pages 303 and 305 in the Office of the County Recorder of Elko
County, Nevada, which recite as follows:

EXCEPTING AND RESERVING TO THE UNITED STATES:
a) A right-of-way thereon for ditches and canals constructed by

the authority of the United States, Act of August 30, 1890, (43
U.S.C. 945); and

(CONTINUED ON NEXT PAGE)

Page 2 420306TO
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b) All the o0il and gas, sodium, and potassium in the NW%; SW% of
said Section 15, and to it, or persons authorized by it, the right
to prospect for, mine and remove such deposits from the same upon
compliance with the conditions and subject to the provisions and
limitations of the Act of July 17, 1914, 38 Stat. 509, as
supplemented; 30 U.S.C. 121-124; and

c) All the geothermal steam and associated geothermal resources
in the lands so patented, and to it, or persons authorized by it,
the right to prospect for, mine and remove such resources, upon
compliance with the conditions and subject to the provisions and
limitations of the Act of December 24, 1970, (30 U.S.C. 1002)

SUBJECT TO those rights for an electric distribution line which
have been granted to WELLS RURAL ELECTRIC COMPANY, its successors
or assigns, by right-of-way number NEV-058476, under the Act of
March 4, 1911, as amended (36 Stat. 1253; formerly 43 U.S.C. 961)

This conveyance is made under Section 29 of the Act of February 25,
1920, (30 U.S.C. 186) and the Act of March 4, 1933, (30 U.S.cC.
124). The patent is issued subject to the rights of prior
permittees or lessees, to use so much of the surface of said lands
as is required for mining operations without compensation to the
patentee for damages resulting from proper mining operations, for
the duration of o0il and gas lease N-15953, and any authorized
extension of that lease.

10. Covenants, conditions and restrictions contained in Declaration of
Reservations, Conditions and Restrictions by STEPHEN G. WRIGHT and
MAVIS S. WRIGHT, recorded October 25, 1989, in Book 703 of Official
Records at Page 287, Elko County, Nevada. .

11. Easements for public utilities, drainage and building set-back as
shown on the official map of said subdivision.

Page 3 : ' 420306TO
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CASE NO. CV-C-12-175
DEPT.NO. 1
Affirmation; This documents does

not contain the social security
number of any person.

IN THE FOURTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF ELKO

ARTEMIS EXPLORATION COMPANY, a
Nevada Corporation,

Plaintiff,
AFFIDAVIT OF ROBERT WINES
Vs.

RUBY LAKE ESTATES HOMEOWNER’S
ASSOCIATION AND DOES I-X,

Defendants.
/

RUBY LAKE ESTATES HOMEOWNER’S
ASSOCIATION,

Counterclaimant,

VS.

ARTEMIS EXPLORATION COMPANY, a
Nevada Corporation,

Counterdefendant.
/

STATE OF NEVADA )
COUNTY OF ELKO ; >

1. That your Affiant, Robert Wines, is an attorney licensed to practice law in the State
of Nevada. I am competent to testify as to the matters set forth herein below based upon my
personal knowledge. I make this Affidavit on behalf of Ruby Lake Estates Homeowner’s
Association (“RLEHOA”).
"
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2. After the filing of the Official Plat Map and Declaration of Covenants, Conditions
and Restrictions for Ruby Lake Estates, I was retained by Stephen Wright to represent him and his
wife on various matters relating to the Ruby Lake Estates subdivision. In 1997, I reviewed the
appointment of owners of lots within Ruby Lake Estates to the Architectural Review Committee
(“ARC").

3. In 1999, I determined that the Ruby Lake Estates subdivision was a common-interest
community subject to the requirements of NRS Chapter 116, due to the fact that the community
members were required to maintain the roadways as shown on the Official Plat Map. In 1999, the
provisions of NRS Chapter 116 were made applicable to subdivisions created prior to 1992, with
certain limited exceptions, none of which applied to Ruby Lake Estates.

4, In my opinion, the provisions of the Declaration of Covenants, Conditions and
Restrictions for Ruby Lake Estates (the “Declaration”), showed an intent to form a governing body
for the community in order to maintain the road ways and other common areas of the subdivision
as well as adopt rules and regulations for the community. It was also my opinion that the
Declaration expressed an intent and purpose that all lots and parcels within the development,
including the roadways, be developed and maintained in an aesthetically pleasing and harmonious
manner in order to preserve a high quality of use and appearance, as well as the value of all lots
within the subdivision. Without maintenance of the roads within the subdivision, this purpose
could not be accomplished.

5. I knew that the County of Elko had stopped accepting roads for maintenance in
approximately 1986. This is why the County did not accept the roads within the Ruby Lake Estates
subdivision for maintenance when the Plat Map was recorded in 1989. To this date, to the best
of my knowledge, the County of Elko does not accept any roads for maintenance. Instead, the
County of Elko accepts roads only for purposes of public access but without a concomitant
obligation to maintain the same. The County requires that public roads within a subdivision be
maintained either through a road maintenance agreement and government improvement district
(GID), or by a homeowners association. In my experience, maintenance of the roadways by the
County through a road maintenance agreement or GID, and having those costs collected through
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real property taxes, is much more expensive for the homeowners than maintaining the roads
through a common-interest community association.

6. In 2005, I was contacted by James Copenhaver, an attorney representing Mel and
Elizabeth Essington. I was provided with a copy of Articles of Incorporation which the Essingtons
threatened to file if Articles for a homeowners association were not filed by other owners of lots
within the Ruby Lake Estates subdivision. A true and correct copy of those Articles, as maintained
in my records, is contained in the Association’s Composite of Exhibits as Exhibit “16", RLE 143.

7. I thereafter assisted Mr. Lee Perks with the filing of the Articles of Association for
the Ruby Lake Estates Homeowners Association. I provided a copy of the Articles of Association,
as shown on Exhibit “18" to RLEHOA’s Opposition, to counsel for Mr. and Mrs. Essington. I also
provided a copy of the Bylaws of the Association, as shown on Exhibit “23" to RLEHOA’s
Opposition, to Mr. Copenhaver who I understood to be counsel for both Mr. and Mrs. Essington.
A true and correct copy of a letter dated May 25, 2006, as maintained in my files and records,
which I received from Mr. Copenhaver is contained in the Association’s Composite of Exhibits as
Exhibit “21", RLE 142. A true and correct copy of my August 24, 2006 letter to Mr. Copenhaver
is contained in the Association’s Composite of Exhibits as Exhibit “21", RLE 145.

8. I have served as general counsel to the Association since the filing of the Articles
of Association through the present. I have attended all Board meetings, many of which have been
held in my office, and have attended all meetings of the members of the Association since 2006
through2011. At various members’ meetings held annually from 2006 through 2011, the members
have discussed the ongoing problems and costs relating to maintaining the roads and other common
elements within the Association. At each meeting, the actions of at least a majority of members
have reaffirmed the Association’s duty and responsibility to maintain these areas.

9. Members of the Board of Directors have regularly sought my advice on matters
relating to the Association. To the best of my knowledge and belief, since its formation, the
Association has met all registration and filing requirements required by the Nevada Division of

Real Estate and the Nevada Secretary of State, and has paid all required fees for a common-interest
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community association. Regular Board meetings have been held along with regular meeting of
members and elections have taken place. Budgets have been adopted and assessments have been
levied, all in accordance with NRS Chapter 116. The Association commissioned a Reserve Study
and has levied assessments in accordance therewith and its adopted budgets. To the best of my
knowledge and belief, the Association has complied with all applicable provisions of NRS Chapter
116.

10.  In 2007, Mavis and Stephen Wright, the original developer of Ruby Lake Estates
and the Declarant under the Declaration, proposed to dedicate to the Association, a small parcel
of property shown on the Official Plat, for purposes of providing a location for a community
dumpster or other use, as desired by the Association members. The proposed conveyance was
discussed at the meeting of members held August 11, 2007, at which I was present. The
conveyance was approved by all members in attendance, including Mr. Essington who I remember
as being present. The Wrights thereafter conveyed the parcel to the Ruby Lake Estates
Homeowners Association by Grant, Bargain and Sale Deed dated August 28, 2007. The Deed was
recorded at my request in the Official Records of Elko County on August 31, 2007, as Document
No. 580650. To the best of my knowledge and belief, the Association currently holds title to this
property. Another small parcel of property containing a pump and well was deeded to the Ruby
Valley Volunteer Fire Department, at the behest of the Association, in order to provide nearby
water for fire safety for members of the community.

11.  In2009,Idetermined it was necessary for the Association to obtain a Reserve Study
for its common elements. The Reserve Study shows the common areas of the Association to be
the roadways, entrance sign, gates, perimeter fencing, culverts and cattle guards, as well as a small
parcel conveyed to the Association in 2007.

12. On June 9, 2010, I received a letter from Richard W. Harris, purporting to be
counsel for Elizabeth Essington. A true and correct copy of the letter I received from Mr. Harris,
as maintained in my records, is contained in the Association’s Composite of Exhibits as Exhibit

“40".
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RUBY LAKE ESTATES

425 WHSON AVE, #2 - ELKO, NV B980T - (T02) 777-7534 - FAX (702) 753-3534

NEWSLETTER

DEAR PROPERTY OWNERS,

There has been concern about the quality of homes to be built or brought
in on the RUBY LAKE ESTATE SUBDIVISION. This is slso a concern of ours,
as land owners and members of the Architectural Review Committee. There
are several subdivisions in the XLlko area that have had no regulations
to follow or have just ignored the regulations set forth, resulting in
run down homes and cluttered lots that are very unappealing, not to
mention unfair to a neighbor living next door. Therefore, we have formed

a committee that will assure you that steps vill be taken to prohibit
gsuch occurances,

We suggest that:

1) A11 homes must be on a permanent foundation.

2) No old, dismantled or inoperable vehicles or machlenery shall be allowe
on lots unless they are housed. :

3) Garbage shall not be piled up for any amount of time. At this time |
there is no disposal available, However, the Elko Sanitation Service
said that they would service our area if -we had at least 10 house-
holds to participate. Otherwise, we need to haul our garbage to Elko
or a County approved facility.

4) A1l mobile or modular housing shall first be approved by the commlttee.
Age and ‘external condition shall be factors in the committees decision
as to whether or not the same may be placed upon the lot.(Article III,
(D) Conditions.)

5) The Architectural Rev1ew Committee, as well as the County of Elko
reguires that culverts be placed at each entxy to the lot.

These are just a few of our suggestions., We would greatly appreciate any
comments or suggestions you may have.

Sincerely,
Bill Harmon
Committee Chairman

Members of the committee are as follows:

Committee Chairman Bill Harmon 425 Wilson Av.#2 Elko, Nv. 89801
' . (702) 777-7534

Vice Chairman Jolene Supp P.0. Box 487 Wells, Nv, 89835
‘ (702) 752-3539

Secretary ' Teri Harmon 425 Wilson av.{2 Elko, Nv. 89801
. (702) 777-7534

Member Steve Wright P.0. Box 486 Wells, Nv. 89835
. (702) 752-2477

2 AA000070
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RUBY LAKE ESTATES

425 WILSON AVE. #2 - ELRO, NV 89801 - (702) 777-7534 - FAX (702) 753-5534

Another topic brought up at the committee meeting was road
maintenance. Steve Wright, the property developer, was respo-
nsible for the upkeep on the roads until all of the lots were
sold. Now that they have all been sold, the property owners
are now responsible, _

Therefore, we feel that a property association fee paid
yearly, by each property owner would take care of road maint-
enance, weed control and any legal fees that may ariseé. We ask
+Hat-each property owner pay 351 per e RUBY LAKE
ESTATES PROPERTY OWNERS ASSOCTITION A"year]ly balance sheet
will be prepared and mailed to each property owner. Surplus
funds will be held in a trust fund for future expences, such
as 8 Volunteer Fire Profection Station, located mear the Estate.
Which would benefit us all when we apply for our homeowners
insurance.

Please remit your association fee by August 1lst. Our fiscal
Year End & Balance Sheet will also be August 1lst. We would
greatly appreciate your support of this request. :

Please mail payments to: RUBY LAKE ESTATES PROPERTY OWNERS ASSN.
425 Wilson ave. #2
Elko, nevada 89801

The committee meets once a month to discuss concerns of the
Estates. Any one who would like to express an interest is welcome
to attend the meeting. If you are unable to attend and have a
concern, please write. We are very interested in your comments.

Sincerely,
Bill Harmon
Committee Chairman

2 AA000071
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Annual Members
Meeling

August 7, 2010
@ 11:00 AM.

Bar-B-Que immediately
following

Come meef your
neighbors

Sprihg Weed Abatement

The Board is sorry o say that the Spring Weed Abatement
was not completed. We tried to hire a person certified in
chemical spraying to do our spring application, but due to
the circumstances out of their control the process was not
completed. We are now anticipating that the weed
control process will be completed this fall. There will be
additional work need for the fall application as now the
"V" ditches will have to be mowed prior 1o the application
process for the best results. If anyone would like to
volunteer any of their services for any of this process it
would be greatly appreciated.

Thank you,

The Board .

In need of Volunteers

We will be in search of persons willing to work on the
election committee for the annual Members Meeting in
August. The responsibilities will be of collecting ballots
at the meeting and tallying the votes per the
recommended procedures. If you are interested in
helping please let Lee or Valeri know.
Lee@perkspetroleum.com or
Valeri@perkspetroleum.com via mail 765 East Greg
Street, Sparks, Nevada 89431 or fax 775-358-4411. We
can be reached also at 775-358-4403

Election:

Along with this newsletter the "Official Ballots” for the

2010 Elections will be included. Please mail the ballots
back by 8/5/10 in the self addressed envelope or
bring them to the Annual Members Meeting.
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Architectural Committee

This Committee would like fo remind everyone that plans for lot improvements need 1o be mailed
to Bob Wines office at 687 &' Street Suite 1, Eko, Nevada 89801, ta be distribute_d fo the

Commitiee from there. You may contact Mike Cecchi with any_preliminary questions you may

have at:

Mike Cecchi

C/0 Bromco Construction

325 South 18th St.

Sparks, Nevada 89431
775-356-1781 / cell 775-741-7610
mike@bramcoconst.com

Altached to this newsletter:

Ombudsman’s Ruling in regards to the status of the Ruby Lake Estates Homeowners
Association and its compliance with NRS 114. Also included are newletters from the
original board and its intent to collect dues for road maintenance and other common
needs for the subdivision. :

Just for Thought:

A Strong Boord Member Exhibits:
Good CHarocter, Strong Judgement, A willingness to serve, they are Committed to the best

interests of the Community as a whole, Possess Relevent Experience or Background far the job,

Previous volunteer service, and strong "People Skills”

Wegk Board Members Are:

Unable to Put the Wellfare of the Community first, Work behind the Board to run things their own
way, are impulsive or quick tempered, Have a Personal or Hidden agenda, Put their individual
interests first, Have litle or no experience in management, leasership or Service, and are

ineffective and unable o work with others for the common good.
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NV Lic. 12559 A, 125598, 12559C - CA Lic. 678948
NV UTH Lic. 1018

L. A. Perks Plumbing & Heating, Inc.
765 East Greg Street #103
Sparks, Nevada 89431
Ph. (775) 358-4403
Fax. (775) 358-4411

le lumbing.co

September 7, 2005

Robert Wines
P. O.Box 511}
Elko, NV 89803

Dear Robent,

‘We had a meeting in November of 1999 to establish a new committee and relive
Steve of his obligation to the Ruby Lake Estates. 1 was appointed by vote as chairperson
with Mike Cecchi, Bill Harmon, Dennis McIntyre and Bill Noble as committee members.
Our direction was to establish a Association to handle the roads, fire protection and

¢ architectural review assignment. Steve helped coach me with all of the information from
you and 1 sent Jetters to the property owners. | received a handleful of replies of “pot

- interested, 1 bought for investment only”. As there were only a few of us we handled
things as needed.

' 1 am sorry I did not react 1o this faster to save Steve the grief of dealing with these
petty problems. We do have several people that are building at present and would like to
have there RV’s on site 1o stay in while building. 1 believe that most Counties and Cities
will allow a person 1o stay in an RV while a building permit is open. We want 1o be a
little more lenient than that that a person can use a RV for one year before permits are
issued. It is a long drive to the Ruby Lake Estates and this will help property owners get
more done in preparation of building. It would be done on a case by case basis.

If you think we are over stepping our authority please advise me. I have only had
ope person mention this to me.

I am working on a survey to send out to all property owners to get a feel for what
everyone wants. 1 am enclosing a draft you can look over and comment. I am also
inclosing a copy of bylaws that we are preparing and the letter 1 sent property owners
when Steve stepped down.

Hopefully with the nudging of new comers 1 will stay on this and get it moving. It
is time as there are ten places at present with 3-4 more in the works.

I am sure we will need your services soon, if you would like to help us with
reviews and letters 1o get things moving properly.

Thank you very much,

Lee Perks
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Important: Read attached instructions before completlng form.

Artu:les of lncorporatlon
Nonprofit Cooperative Corporation

(PURSUANT TO NRS 81 410-81 540)

(

DEAN HELLER

Secretary of State

208 North Carson Street

Carson City, Nevada 89701-4299

(775) 884 5708
Website: secretaryofstate.biz

Without Stock

ABOVE BPACE 13 #FOR OFFICE USE ONLY

1. Name of Corporation: Iy L\I iaKes Estdtes Homecowaers Assoc)'q o1
Resident Agen! Name .
’":,,th;' e CB‘ s M. Eb-"ﬂj'hm
" G _Tadian Springs Dr. Kuhy Vs lﬁ‘EVADA F98630
cat Street Cod
izf& goz( g¢0 ﬁvbv /s ﬂrl A“Z &ZE j;z)
Addlbonal Malling Address Zip Code
3. MM‘ The First Board of Direclors/Trusless shall consist of members whase names and addrasses are as lollows:
Nuvmber of Board of e’ £
M’ 1, G corse M. Ess, -13;1‘( 1
(st pof be 953 Man three) Name
HC &0 Box 760 Puﬂv /e {/C\L ANy 89833
Strect Address State Zip Code
2. EI-.ZAAYTK EL ESJ in 3’7"cn .
Nams .
HC &g ng. 740 Ealyi; Ilgllg’g , AV 6235:5
Street Address ) . State Zip Code
3.
Name
Siveot Address Cy ' T SEle__ PpCode
4. Purposs; The puapose of this Corporation shall be:
5. Voting Power and
Eroperty Rights/
Interest of Esch
Member;
—— Thzrnapy Incpedong]
8. Names, Addresyes 1. s iSingTen
and Sknatures of Nam . ]
Insorporstora: ¢ 6o W AR ANV 89233
rom.oftbe el ewmbon g § Address State Zip Code
tnolority of mhom st be regdents i '
ol thiy siotol 2, T4 s e
Nams ,
Hclo Box 66 Palzv CaZIlrv A{U 525‘3 3 3
Address iy ] Jp Code '
3.
Name Signature
Address STa:la Zip Code
7. Certificate of ) hereby accept sppointment as Resident Agent for the above nemed corporation,
Yy
% Authorized Signalure of A, or _On Behall of oA Compary Dals

This form must be accompanied by sppropriate fees.

Nevada Secretary of Siats Form NRSSLAIDARTICLES 2087
Reviswrd on: 33/30S

RLE 143
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RUBY LAKE ESTATES
HOMEOWNERS ASSOCIATION

765 EAST GREG ST #103 687 6th Street, Suitel
SPARKS, NEVADA 89431 ' Elko, Nevada 89801
(Remit to) (Correspondence)
June 28,2010

To All Ruby Lake Estates Members,

I recently received a letter from two board members advising us that the Ruby Lake
Estates Homeowners Association was improperly established. 1 think the rest of the
details need to be presented for the defense of Steve Wright and Robert Wines.

The original attorney that helped Steve Wright establish the Ruby Lake Estates passed
away early in the history of the Ruby Lake Estates. In November 1999 Steve Wright
hired Robert Wines to represent the development. Shortly there after Steve Wright held a
meeting and asked for a show of hands to approve replacement officers he could appoint
replace him and Jolene Supp on the board. Steve Wright then appointed Mike Cecchi,
Dennis Mcintyre, Bill Noble, Bill Harmon and myself as chairmen. This was over 10
years ago and our CC&R’s allow for Steve Wright to appoint his successors. Before that
time the board was made up of Bill Harmon, chairman, Jolene Supp Vice Chairman, Teri
Harmon, secretary, Steve Wright, member. They requested dues and suggested yearly
fees assessed in 1997 which I know I paid and many other lot owners. Again this was
before Robert Wines was our council.

As a new board we were very uneducated and just drifted along until Mel and Beth
Essington demanded that we operate as a board or they wanted to handle it. So we
decided to send letters ‘and collect fees. To do this we needed to obtain a federal ID
number. To obtain a federal ID # we had to have a factious name, (this is when I came up
with the name Ruby Lake Estates Homeowners Association) to get a factious name we
had get a nonprofit designation, to get that we had to register with the Secretary of State.
This all happened in 2005. Now remember the board had been operating to my
knowledge when I bought in 1996. After all this is when the OMBUDSMANS office
contacted us about registering with them which we did.

This is when the Board had a meeting to get permission to hire counsel to help guide us
through the legal issues regarding having a board. Robert Wines them gave us our first
lessons on NRS 116.

I know a letter was sent to the Ombudsman’s office 12/9/2009 as I receive d a copy in
March of 2010 from the Ombudsman’s. This issue regarding the legal forming of the
association has never been discussed at a board meeting, even after the letter was sent. I
can not understand why these two members have blind sided Robert Wines without even

RLE 125
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discussing the issue with him in person if they had these concerns. It is hard to image the
motives after one of the board members has been on the board for ten years and the other
is in his second term. Are they just pouting? What is their solution to the management of
the Ruby Lake Estates? It was Steve Wright’s intent to have dues collected for roads and
other expenses. Enclosed is a copy of a 1997 news letter. As you will notice in the news
letter the early name was the Ruby Lake Estates Property Owners Association.

It is easy to cherry pick the law, but the early days of Ruby Lake Estates shows that we
needed to abide by NRS 116. NRS 116.2117 states that challenges need to be done less
than one year after made, this was four years. The NRS statues state that board members
are required to have insurance provided by the members. I am wondering how these two
board members propose to collect and distribute monies?

I understand that the early establishment and set up of the association was not technically
perfect but the intent was. Just so everybody understands this association was not just
started spontaneously by a show of hands as alleged but has a track recorded well before
any of the current board was established. Robert Wines legal opinion is we are bound by
the NRS116 statues.

If everyone looks at their deed they will see that the CC&R’s are listed on their deed.
Also we have had a 100% participation from 2006 through 2009.

I want everyone to know I stand firmly behind Steve Wright and Robert Wines and their
efforts to build and maintain a special place in Ruby Valley and will strongly defend
their actions.

I have personally been in contact with the Ombudsman’s office and they have instructed
us to continue business as usual. We were able to fill in the blanks that the complaint
failed to note.

There is more but I wanted to hit the highlights of how we got to where we are.

Sincerely,

Lee Perks
President RLEHA
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RUBY LAKE ESTATES
HOMEOWNERS ASSOCIATION

765 EAST GREG ST #103 687 6th Street, Suitel
SPARKS, NEVADA 89431 Elko, Nevada 89801

(Remit to) (Correspondence)
June 28, 2010

To All Ruby Lake Estates Members,

1 recently received a letter from two board members advising us that the Ruby Lake
Estates Homeowners Association was improperly established. 1 think the rest of the
details need to be presented for the defense of Steve Wright and Robert Wines.

The original attorney that helped Steve Wright establish the Ruby Lake Estates passed
away early in the history of the Ruby Lake Estates. In November 1999 Steve Wright
hired Robert Wines to represent the development, Shortly there after Steve Wright held a
meeting and asked for a show of hands to .approve replacement officers he could appoint
replacing himself, Teri Haxmon and Jolene Supp on . the board. Steve Wright then
appointed Mike Cecclu Denms Mcmtyre, Bill Noble;. ‘Bill Harmon-and myself ‘as
chairmen. This was over 10 years ago and our CC&R’s allow for Steve Wright to appoint
his successors. Before that time the board was made up of Bill Harmon, chairman, Jolene
Supp Vice Chairman, Teri Harmon, secretary, Steve Wright, member. They requested
dues and suggested yearly fees.assessed in 1997 which I know 1 paid and many other lot
owners. Again this was before Robert Wines was our council.

As a new board we were very uneducated.and just drifted along until Mel and Beth
Essington demanded that we operate as a board or they wanted to handle it. So we
decided to send letters and collect fees. To do this we needed to obtain a federal ID
number, To obtain a federal 1D # we had to have a fictitious name, (this is when I came
up with the name Ruby Lake Estates Homeowners Association) to get a fictitious name
we had get a nonprofit designation, to get-that we had to register. with the Secretary of
State. This all happened in 2005. Now remember the board had been operating to my
knowledge when I bought in 1996, After all this is-when the OMBUDSMANS office
contacted us about registering with them whmh we did.

2005 is when the Board had a mectmg to get permission to hire counsel to help guide us
through the legal issues regarding havmg a -board,-Robert Wines then gave us our first
lessons on NRS 116 '

I know a letter was sent to the Ombudsman s ofﬁcc 12/9/2009 as 1ccelved a copy in
March of 2010 froi the Ombudsman’s. -This issue regarding the legal forming of the
association has never been discussed at a.board meeting, even after the letter was sent. I
can not understand why these two members have blind sided Robert Wines without even

2 AA000165
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discussing the issue with him in person if they had these concerns. It is hard to image the
motives after one of the board members has been on the board for ten years and the other
is in his second term. What is their solution to the management of the Ruby Lake Estates?
It was Steve Wright's intent to have dues collected for roads and other expenses.
Enclosed is a copy of a 1997 news letter, As you will notice in the news letter the early
name was the Ruby Lake Estates Property Owners Association,

It is easy to cherry pick the law, but the early days of Ruby Lake Estates shows that we
needed to abide by NRS 116. NRS 116.2117 states that, challenges need to be done less
than one year after made, this was four years. The NRS statues state that board members
are required to have insurance provided by the members. I am wondering how these two
board members propose to collect and distribute monies?

1 understand that the early establishment and set up of the association was not technically
perfect but the intent was there. Just so everybody understands this association was not
just started spontaneously by a show of hands as alleged but has a track recorded well
before any of the current board was established. Robert Wines legal opinion is we are
bound by the NRS116 statues.

If everyone looks at their deed they will see that the CC&R'’s are listed on their deed.
Also we have had a 100% participation from 2006 through 2009.

I want everyone to know I stand firmly behind Steve Wright and Robert Wines and their
efforts to build and maintain a special place in Ruby Valley and will strongly defend
their actions,

I have personally been in contact with the Ombudsman’s office and they have instructed
us to continue business as usual. We were able to fill in the blanks that the complaint
failed to note.

There is more but 1 wanted to hit the highlights of how we got to where we are.
Sincerely,
A2l

Lee Perks
President RLEHA

CCC:; Ombudsman
Robert Wines
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DEANHELLER

Sécretary of State

206 North Carson Street
Carson City, Névada 89701-4299
(775) 684 5708

Webhsite: secretaryofstate.biz

Articles of Association
operative Association

UANT TO NRS 81.170-81.270)
‘a
Important: Read attached instructions before completing form. ABOVE space ISFOR OFFICE USE DMLY
I —— —
1. Name of Associalion: RUBYLAKEESTATESHOMEOWNER'S ASSOCIATION "~ |
2. Resident Aqent Name| LEEPERKS B
and Street Address; | Name= L . e ] . R
{must be @ Nevada address '765E.GREG STREET, #103 . SPARKS i * NEVADA 89431
secfocenmerls | bwscalstetadgess TG T pTode
Additional Mailing Address O oy : State " ZpCode
3. Term: {may be pempelual) ’ ’ ' ’ T 4. ST o
1. LEE PERKS T T T
Iracl teas: 765 E. GREG STREET, #103 - SPARKS NV 89431
{attach additional pages Address T ey : State ~ ZipCode
e arp.mare (hon 3 2 BILL HARMON L
Nsme . . ., e e e e e e e =
"HC 60, BOX 725 ) i RUBY VALLEY NV . .89833
Address T ’ cny ) \' siaste = = ZpCode
3 MIKECECCHI = S B
[laj:5( beS| - . i-RENO i NV -850
Addon?;? SRS ’ T ey ] Stats "ZJp’cddeca
5. Membership Fee: - { The Membership feals $ yearly fee per member, i
{must be compleled) ‘
Each member signing the arucles has paki the fee and their interests and rights -re|equsl
6. Purpose: The purpese of Ihls Aasoaabon shall be: o ‘l
Maintain roadways and enforce restrictive covenants ]
7. Names, Addresses | LEE PERKS o T M'
and Sigi _naﬁg@g of Nnme ) o - . - Slgnatute
Subscrbors. wes | 763 E. GREG STREET, #103 NV 89431
there are mare than 3 Address o ) ) clly |e " ‘Zip Code
ubsghes mustbe o | DENNISMcINTYRE o ‘
assodiales or members) Nome S.pgnamm .. /! . ..
/338 Sputl Vies La U SPARKS | NV 8(11.{3{_,’
Address” Spaels WaZ T Bay3 L ) ciy N @ Q
MIKE CECCHI : m \
Name ' o S!gnamre N i o
I6%70 . . {RENO N 8954
oz e N < ReNO. LML LAM{Q
8. Certlificate of I hereby t appolntment as Resident Agent for the above named Association. i
Acceplance of {pﬁ / B sl
Appointment of it . 2. ooy .
BﬂﬁU_EﬂLAﬂEﬂI Authorized Signature of R.A. or On Behalf of R.A. Company Da!e

This form must be accompanied by appropriate fees. See allached fee schedule. !

Hovada Secraiary ol Stain Fora MRS 81,170 2073
Revised vn JIGA3
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{

STATE OF NEVADA

'
———

DEPARTMENT OF BUSINESS AND INDUSTRY - REAL ESTATE DIVISION
OFFICE OF THE OMBUDSMAN FOR COMMON-INTEREST COMMUNITIES

788 Fairview Drive, Suite 200 * Carson City, Nevada 89701-3453 * {775) 687-4280

2501 East Sahara Avenue, Suite 102 * Las Vegas, Nevada 89104-4137 * (702) 486-40]
2501 Enst Sahara Avenue; Suite 201 * (702)486-4480 * fax: (702) 436-4520

Toll free: (877) 529-9907

INITIAL ASSOCIATION REGISTRATION FORM

htip://wiviv. red. state. nv us

W

Note: Please read instructions on reverse side before completing registration form.

lIndin:xm: by checking which type of entity the association will be organized with the SOS, pursuant to NRS 116.31011:

! Corporation: ] o Trust fl Partnership:
é o Profit O Nonprofit % o General| o Limited o Limited Liability
,'i'-.
*Association . 4 Indicate by checking the type of Common-
Name Ruby lake Estates Homeowner's Association interest Community for association:
. Condominium o
Address: . Cooperative 0
Number and Street 687 6th Street suite | Planned Community (PC) ¢
If PC, select typeis) of unils in association:
City/State/Zip Code Elko, NV 89801 Singlc Fhmily Dwellinge/ Condominium o
- Townfpuse o Mamufactured Housing o
Telephone Number (7765) 738-3171 *Counnty Elko .
*Number of Units 51 and Maximum Number of Units that may be built 51

[

Please indicale by cbecking the type of associotion:
Note: If Sub-Associntion, please record the following information in the space provided:
o Nawe of the Master Association that the Sub is part of:

Master Association

Sub-Association 0

Not Applicable O

e dssociuton responsible for payment of ihe Ombudsman’s Unit Fees: Master Assoclation o Sub-Associarion O
"Executive Board President Secretary Treasurer
Board Member's Name LeRoy Perks Dennis Mclntyre Mike Cecchi

Address: Number and Street
City/ State / Zip Code

3030 Brenda Way Carson City,
NV 29704

1530 Southview Dr. Sparks, Nv ]
R0434 g

0890 Osage Rd. Reno, NV
QsNA

Telephane Number

{775) 3584403

(775) 358-4403

775) 356-1781

E-mail Address (Optional)

lee@perksplumbing.com

-dennis@perksplumbing.com Ajpikc@bramcoconst.com

*Community Manager ’Custodian of Records "“Attorney ""Declarant
Business Name Executive Board of Mathews & Wines [Mathews & Wines Steve & Mavis Wright
U
Contact Name LeRoy Perks Robert Wines Robert Wines Steve Wright
é;’;fgt;:t;nzl?:cﬁsmﬂ 3930 Brenda Way Carson | 687 6th St. Suite 1 Elko, 687 6th St. suite 1)Elko, | P.O. Box 486 Wells, NV
ihe NIV 20704 . | N/ 80801 20815
Telephone Number 775) 358-4403 (775) 738-3171 (775 738-3171 (775 752-2477
E-mail Address (Optionsl)  |{lee@perksplumbing.com |bobwines@gitlink.net bobwines@citlinﬂ.net

"Signature/Title (Individual con.lpleting form): . i g /Zﬂ/éﬁ

Initials and Date received:

To be completed by Ombudsman Office only, .

. SOS Filing Date:

SOS File Number:

Date signed: gé/é&

Fiscal Year:

Tnitials and Date entered:

Revised: 07/16/04

Page 2 of 5
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* 3, CONTINUED

DENNIS McINTYRE
/530 SovtHVIELS D

SPARKS,NV  §943/

BILL NOBLE |
H62¢  RpuvslFiee 8T
LASVEGAS,NV A, LAS Veqas NV §7037
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DEAN HELLER

Secretary of State

206 North Carson Street
Carson City, Nevada 897014239
(775) 684 5708

Webslte: secretaryofstate.biz

Avrticles of Association

Cooperative Association
(PURSUANT TO NRS 81.170-84.270)

Important: Read attached instructions before complenng form,

ABOVE SPACE lS FOR OFFICE USE OM.Y

1. Name of Assogiation:

RUBY LAKE ESTATES HOMEOWNER'S ASSOCIATION o

2. Resident Agent Name
nd Streef Ad M
{mus! be a Nevada address

LEE PERKS

Name

NEVADA 8943]

st be 2 v, 40 ‘765 E. GREG STREET #103 . SPA.RKS
where Process may : i
sane Physical Street Address ' Cnty 21;3 Code
U -1 Adtitions) Mailing Address R > A .. State, . . ZipCode. |
3. Term: (may be ggggelual! o ’ . ’ ’
+ Namas 8ad 1. LEE PERKS
_ZLE_Q‘.EQMBLSJQE_&' 765 E. GREG STREET, #103 SPARKS N NV L 89431
(altach addhional pages Address a ) Clty t . State . le C_ovd_eA
there are more han 3l 2. BILL HARMON
Nseme . . PRI -
"HC 60, BOX 725 . RUBY VA.LLEY NV 89833
Address City T siate Zip Code
3. MIKE CECCHI . o o '
Name .
oo:f@uk:l o - -RENO NV S
_______ Address ] ' City State Zip Code
5. Membershlg Fee: The Membership feeis $ . year]y fee " per member.
{must be compleled] Each member signing the articlés has paid the fee and their interests and nghls are equal
E-Purpose: The purpase of this Assncauon shal! be:
{muyst be completed) Maintain roadways and enforce restrictive covenants
7. Nemes, Addresses | LEE PERKS ST . /i«é.
and Signatures of Name - - ’ o Slgnature . _
Subscrbers. wes | 765 E. GREG STREET, #103 SP 89431
th e m n Address ’ Cily (ﬁﬂ Zip Code
subscribes must be DENNIS McINTYRE wr/’7
ubscribe: th nal Name - . Signalure
assoclales or members) .-
)33 Sl Viedd L SPARKS L E9LRE,
Address SPuRkS NsZ T gqqg b Zip Code
MIKE CECCH]
NBme . . . . « o sm . .- - . - -
1890 . L O a ) RENO NV .. 85
— Address o " Cry - _. State Zip'Codaéa
8. Certificale of | hereby t appointmem as R&k!enl Agent for the above named Association. .
Acceplance of *ﬁ / "l
oid /0 27’ ﬁoar’

intmmn

Appointment of
Resident Agent

Authorized Signature of R.A. or On Behalf of R.A. Company Date

This form must be accompanied by appropriate fees. See atlached fee schedule.

Navada Servotue, of S1xta Fova NRS G 376 200
fevisud un 6873573
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" 4. CONTINUED

DENNIS McINTYRE
/S30 Sovtnvicls D

SPARKS,NV  ¥943/

BILLNOBLE
{424 /S/éus//;f/)b_ 87

LASVEGAS, NV A, LAS Vegas MV

Y5037
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RUBY LAKE ESTATES LANDOWNERS ASSOCIATION
Ruby Valley, Nevada

All property owners of Ruby lake Estates,

The time has come that we have an active association. We have filed the
appropriate documentation with the Office of the OMBUDSMAN and the Secretary of
State. We now peed to have a meeting and discuss the issues related to the Ruby Lake
Estates, Elko County Requirements and the State of Nevada. The meeting will be held -
12:00 PM, August 12, 2006 at Harmon’s Ruby Lake Resort.

Our first order of business will be to establish a set of bylaws for guidelines of
elections and meetings. The current board will bring an outline for discussions to the next
meeting.

Bob Wines, the attorney for Steve Wright, has helpcd with the set up of the
association on requirements we need to perform. We as landowners should obtain the
services of Bob Wine to explain the State of Nevada laws and our current CCR’’s.

The Fire Department has requested that we keep the roads graded and free of
weeds. We are to provide fire breaks on all lots to protect our peighbors and remove
weeds and brush around structures. If we do this we will meet the intent of NRS 474.580.
We now have a 250 gpm pump to fill fire trucks by lot F-3 that was put in by the Ruby
Valley Volunteer Fire Department. The RVVFD is taking care of the pump and paying
the power bils.

We have no choice but to start Ruby Lake Estates Landowner dues effective
immediately this year. If Elko County steps in because of complaints of safety every land
owner could receive a bill for a $1000.00 plus yearly on their tax bill. It will be much
more cost effective to handle this management oo our own through the association. We
understand that pot all landowners visit or stay at their property very often but they still
have an obligation to their neighbors regardless, under state law.

There are now (8) lots with residences, three more with active building permits
just received, with two more lots getting ready to start construction.

Please fill out the survey and have input.

Thanks you for helping in ad\;axice,

Lee Perks
Dennis Mclntyre
Bill Harmon
Mike Cecchi
Bill Noble
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Dennis Cunningham
285 Pompe Way
Reno NV 89506
July 18, 2006

All Property Owners of Ruby Lake Estates,

This letter is written in regards to the letter that was received on June 14, 2006. As a
property owner there are several concerns that will need to be addressed at the August
meeting. Having had previous experience with other associations we have concemns, which
include some of the following:

1. Roads

2. Firebreaks on all lots

3. Association Board Members

4. Accountability of funds

Roads -The road’s supervisor Otis Tipton was contacted in regards to maintaining private
roads in the Ruby Lake Estates. They do not do it. It has to be contracted out to a private
contractor. They will establish an account for the Ruby Lake Estates Property Owner’s
Association through our county tax bill. This is called a GID. This will eliminate the need
for a bank account, a paid secretary, computers, paperwork etc. We will still need to have
a three member volunteer Board to meet once a year to contract out roadwork. Upon
completion of the roadwork the county will pay it for the Association members from the
fund established.

Firebreaks on all lots — As established in the CCRs the only fire restrictions required are
for the properties that have permanent structures in place and need a 50-foot clearance
around them (Article 3, Section P). Each individual property owner is responsible for
clearance.

— Association Board Members — Without going into complete detail Chapler 474 details
the requirements for elections, procedures and changes in the CCRs which requires persons
entitled to vote and voting by proxy. We do not need an attorney for something that is
already established by law. This just incurs unnecessary expense to the members.

Accountability of funds -We have paid annual dues since 1997 and have never received
an annual statement stipulating where the funds went. We have never received
acknowledgement of the funds sent. Occasional independent audits need to be conducted
an additional expense to the membership.

We believe these issues need to be addressed to prevent unnecessary fees to the
membership. We will see you at the meeting; bring any concerns that you also may share.

Res‘gectﬁxlly, :
g.k_“ 4 dhébtf(’/w?_/ Cmc% o)
Dennis and Darlene ingham '

2 ARDB QIR
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JAMES M. COPENHAVER, P.C.

Law Offices
950 Idaho Street
Elko, Nevada 89801

James M. Copenhaver Telephone: (775) 738-1951
Attorney at Law Facsimile: (775) 738-1953

May 25, 2006

Robert J. Wines, Esg.
MATTHEWS & WINES, P.C.
P.O. Box 511

Elko, Nevada 89803

RE: RUBY LAKE ESTATES HOMEOWNERS ASSOCIATION

Dear Bob:

Could you provide me with a copy of the bylaws for the
Ruby Lake Estates Homeowners Association?

I believe that my client, Mel Essington, as a property
owner, would have a right to obtain the bylaws.

If you have any questions, please do not hesitate to.
contact me.

Very truly yours,

S M. COPENHAVER

JMC/Jjm

> WE56178



ROBERT J. WINES, PROFE. CORP.

A Professional Law Corporation

MAILING ADDRESS OFFICE LOCATION
P.O. Box 511 687 6™ Street, Suite 1
Elko, Nevada 89803 Elko, Nevada 89801

Telephone: (775) 738-3171
Telefax: (775) 753-9860
Email: bobwines@citlink,net

August 24, 2006
Via Facsimile: 738-1953 & US Mail

James M. Copenhaver, Esq.
950 Idaho Street
Elko, NV 89801

Re:  Ruby Lake Estates Homeowner’s Association
Dear Jim:

On S"I.t:;rday August 12, 2006, the Ruby Lake Estates Homeowner’s Association met in Ruby Valley
to you, thosc changés; were noted by the Association Secretary on the official draft copy of the Bylaws.
At that meeting, the Bylaws, as changed were adopted by the Members. The Secretary is transcribing
those changes into a “final” version of the Bylaws, and as soon as I receive a copy of them, I will
forward a copy to you.

As 1 previously advised, 1 had been invited to attend, and in fact, I did so. If it is imperative that you
review the adopted Bylaws before receipt of the official version, I have a draft which has my notes on
it. For yourinformation, they asked me to represent the Board, for the purpose of getting it set up, and
so they could posc questions with respect to interpretation of the CCR’s. I have informed them all that
my duties would relate to the whole, and not for the benefit of any individual.

Very truly yours,

A

ROBERT],

'.PC: _LecPer_ks
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GE. .GE "MEL" ESSINGTON - 1Q,13/2011

Page 1

Case No. NRED Control No. 11-82

CONBENSED
TRANSCRIPT

STATE OF NEVADA
IN THE DEPARTMENT OF BUSINESS AND INDUSTRY
REAL ESTATE DIVISION

ooQoo

ARTEMIS EXPLORATION
COMPANY, on behalf of
itself and all others
similiarly situated,

Claimants,
vVs.

RUBY LAKE ESTATES
ARCHITECTURAL COMMITTEE,
RUBY LAKE ESTATES
HOMEOWNERS' ASSOCIATION,
LEROY PERKS, VALERI
McINTYRE, DENNIS McINTYRE,
MICHAEL CECCHI,

Respondents.

N S e e e e e e e e m e e e S e e s

DEPOSITION OF GEORGE "MEL"” ESSINGTON
Taken October 13, 2011
Taken by Zoie Williams, CCR #540
Job No. 145891-A

SUNSHINE REPORTING - 775-323-3411

i1 umﬁlﬁfﬁﬁ?ﬂmﬁﬂm HiE g



"MEL" ESSINGTON - 1d,*3/2011

GEC. .E
2 (Pages 2 to 5)
Page 2 Page 4
1 APPEARANCES 1  bearecord for this proceeding. Any member of the
2 2 association can read it. You will be able to review it.
3 Forthe Claimants, Artemis Exploration: 3 If you do make any changes, however, when you
4 MR.TRAVIS GERBER 4  review it, | will comment on them. Do you undersiand that?
Attomeys at Law
5 GERBER LAW OFFICES, LLP > A ldo
491 4th Street 6 Q. Okay. Ialso am not here to trick you or ask you
6 Elko, Nevada 89801 7 any questions that you don't understand. If I ask a
7 8  question that is ambiguous or you don't understand it,
8  For the Respondents: 9  please let me know, and 1 will try to rephrase it, as I want
9 MS. GAYLE A. KERN 10 acomplete record. Is that okay?
Attomey at Law R
10 KERN & ASSOCIATES, INC. 11 A. Very good.
5421 Kietzke Lane, Suite 200 12 Q. And if you do answer it, though, 1 will assume
11 Reno, Nevada 89511 13 that you understood the question that had been posed. Okay?
12 14 A. QOkay.
13 ] N DEX 15 Q. Have you ever had your deposition taken before?
14  Respondents’' Witness: Page 16 A. No.
15 GEORGE "MEL” ESSINGTON -
16 Direct Examination by Ms. Kem 4 17 Q. Okay. What is your position with Artemis
17 18 Exploration?
18 19 A. 1have no position with Artemis Exploration.
19 EXHIBITS 20 Q. Um, I'm going to show you what Artemis Exploration
20 . Page 21  produced as document 00039 and ask you to look at line 19.
21 1-10-26-09 Letter (Mrs. Essington's depo) 100 22 A. Okay
22 2 -5-25-06 Letter 6 :
23 3 - Articles of Incorporation 9 23 Q. In August 12,2006, did you have a position with
24 4 -6-6-06 Letter 11 24  Artemis Exploration?
25 25 A. 1did not.
Page 3 Page 5
1 PROCEEDINGS 1 Q. Can you explain why you would have signed Mel
2 2  Essington/Arteinis E-x-p?
3 Elko, Nevada, Thursday, October 13, 2011 3 A. The lot within the subdivision is owned by
q 000 4 Artemis, and 1 was simply there because 1'm a resident at
5 5  that establishment.
6 GEORGE "MEL" ESSINGTON, 6 Q. Did Artemis Exploration authorize you to attend
7  Having been first duly sworn to tell the truth, the whole 7  the meeting on August 12, 20067
8  truth, and nothing but the truth, was examined and testified 8 A. They did not.
9  as follows: 9 Q. Did they authorize you to execute or sign in on
10 THE WITNESS: 1do. 10  behalf of lot nuinber — is that G6?
11 DIRECT EXAMINATION 11 A. That's correct. No, they did not.
12 (BY MS. KERN:) 12 Q. So can you explain why you did?
13 Q. Can you please state your name and spell it for 13 A. I'm a resident there. I have an interest in the
14  therecord? 14  well-being of the community and the property there, the
15 A. George Essington. And what was the second part? 15  investment that it represents.
16 Q. To spell your name for the record. 16 Q. And how do you have an interest in that?
17 A, Essington. E-s-s-i-n-g-t-o-n. i7 A. It's my residence.
18 Q. And, Mr. Essington, do you sometimes go by the 18 Q. Butyou have no interest in Artemis Exploration?
19 pame Mel? 19 A. That is correct.
20 A. ldo. 20 Q. But this constituted a representation to people
21 Q. Okay. As you will note that we have a court 21  that you did; is that correct?
22 reporter here, and she's taking down every word that both of 22 A. It could be interpreted that way. That was not my
23 us say. 23  intent
24 A. Okay. 24 Q. Do you recall having retained the services of a
25 Q. And it will be reduced into a transcript that will 25 James M. Copenhaver?




(
GEOK _4

SUNSHINE REPORTING

"MEL" ESSINGTON - 10, /2011
4 (Pages 10 to 13)
Page 10 3 Page 12 §
1  handwriting. 1 MR. TRAVIS GERBER: It's been asked and answered,
2 Q. So what were you doing with this document? 2  ma'am.
3 A. 1nolongerrecall. 3 MS. KERN: No, it hasn't. We talked about the May
4 Q. Do youremember when you did it? Do you remember 4 letter. We're talking about the June letter. He has not
5  when you filled it out? 5 answered a question about the June letter.
6 A. No, 1don't 6 (BY MS.KERN:)
7 Q. Was it yesterday? 7 Q. Please answer the question.
8 A. Obviously not. 8 MR. TRAVIS GERBER: Okay. Somry. | misunderstood
9 Q. Why is that obvious? S5  your question.
10 A. Well, because I can remember what 1 did yesterday. 10 (BY MS.KERN)
11 Q. Sowasitlastyear? ~—— - ' 11 Q. We're going fo be here a long time il you don't
12 A. 1cannot tell you when this document was — was 12 just answer the questions.
13 completed. 13 A. Again, I know that we had discussed our interest
14 Q. Why did you complete it? 14 jn what we believed were the bylaws in question here, and
15 A. Atthe moment, I can't tell you. 15  that we were interested In seeing those. I cannot say that
16 Q. Well, you remember completing it, don't you? 16 1 specifically or my wife specifically asked for him to
17 A. 1 just said that ] do not. 1 say that that 17  intervene and request a copy of it.
18  appears to be my handwriting, yes, ] admit to that. Other 18 Q. Then why do you think he would have done it?
19  than that, 1 don't remember filling the document out. 18 A. 1 think it's because of a poor memory, ma’am.
20 Q. Do you remember doing it in 2009? 20 Q. Whose poor memory, Mr. Copenhaver's or yours?
21 A. T've already said that I cannot remember when the 21 A. Mine. My memory Is less than perfect.
22  document may have been completed. 22 Q. Isthere-— as a result of your poor memory, are
23 Q. Do you recall doing it with the assistance of 23 you able to even have your deposition taken today? Do you
24  anybody? 24 think it will improve?
25 A. 1can'tremember anything about that document 25 A. Improve what?
Page 11 - Page 13 F
1  being filled out. 1 Q. Your memory.
2 (Whereupon, Exhibit 4 was marked for identification.) 2 A. Well, I don't think this is going to have any
3  (BY MS.KERN?) 3 therapeutic value for my memory, no.
4 Q. I'm going to show you what's been marked 4 Q. That's not what I asked you, sir.
5  Exhibit 4. This isa letter dated June 6, 2006, from James S Is there a reason we cannot continue with this
6 M. Copenhaver. Do you recognize that letter? 6  deposition? Do you feel unable to do so? Do you feel
7 A. No, I don't. 7  incapable of doing so?
8 Q. On June 6th, 2006, was Mr. Copenhaver your 8 A. No, 1donot. But my memory, like others, is less
S  attorney, or your wife's attorney, or both? 9  than perfect.
10 A. 1believe he was. 10 Q. And you say it's a lack of memory as to why you
11 Q. Which? 11  can'tsay whether or not Mr. Copenhaver had authority to
12 A. Both. 12  write a letter on your behalf?
13 Q. Was he the attorney for Artemis Exploration? 13 A. 1do not remember.all conversations in extreme
14 A. No, he was not. 14  detail, ma'am, no more than you do.
15 Q. So he wasa personal attorney for you and your 15 Q. Soit's your testimony that because you don't
16  wife? 16  understand the complete conversation you had with
17 A. That is correct. 17  Mr. Copenbaver, you don't know whether he had authority to
18 Q. Did he have authority to write this letter to 18  write the letter on your behalf or not?
19  Mr. Wines? 19 A. Exactly.
20 A. This appears to be just a restatement of what he's 20 Q. Soyou think lawyers write letters for their
21  done before. Simply a request for a document. 21  clients without authority?
22 Q. Did he have authority to write the letter in June 22 MR. TRAVIS GERBER: Um, I'm going to object to the
23 of2006? 23 question. ’
21 A. 1 believe we've covered that. 24 (BY MS. KERN:)
25 Q. Please answer the question. 25 Q. Did Mr. Copenhaver write the letter with or
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Mr. & Mrs. G. M. Essington
HC 60 Box 760
Ruby Valley, NV 89833

August 16, 2006

Mr. L. A Perks
765 East Greg Street #103
Sparks, NV 89431

Dear Lee;

Enclosed please find our personal check in the amount of $150.00. This amount will
cover our Ruby Lake Estates Homeowners Association dues for 2006.

It is my understanding that Bob Wines will be researching the contention that there is a
sunset date on the CCR’s that was raised at the meeting. 1 would appreciate learning
what he finds on the subject.

Regarding the county commissioners concerns about illegal dumping in Ruby Valley let
me offer some thoughts. I know that both the Harmons and we take our garbage into the
regional landfill in Elko regularly (I cannot speak for Mr. Nobel). Few of the other
owners are here frequently enough to generate much refuge of concern. It should be
noted the County is big on outdoor recreation/fishing/hunting and the revenue it brings in
each year. However, the County does nothing to provide for the collection or cleanup
after the hundreds of hunters, fishermen, and visitors in this area each year. It is entirely
possible the dumping they are so concerned about is more the result of their lack of
planning and provision for these visitors. Bob Wines needs to mention this omission on
the part of the County when the opportunity arises.

Sincerely,

el

Mel Essingto
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4 © ] ¢ STATE OF NEVADA
I DEPARTMENT OF BUSINESS AND INDUSTRY

REAL ESTATE DIVISION

788 Fairview Drive, Suite 200 * Carson City, NV 89701-5453 * (775) 687-4280
2501 East Sahara Avenue, Suite 102 * Las Vegas, NV 89104-4137 * (702) 486-4033

e-mail: realest@red.state.nv.us http:/fwww red.state.nv.us

Declaration of Certification
Common-Interest Community Board Member
NRS 116.31034(9)

I CCorfc M. FJJM 17“"’\ , an appointed

(print name)

3>

or elected member of the executive board of /(l) ub y [ ake EsTaTes

homeowner association, Secretary of State (SOS) File # £00 47 202006 9,

certify that I have read and understand, to the best of my ability, the governing

documents of the association and the provisions of Chapter 116 of Nevada Revised

Statutes (“NRS”) and the Nevada Administrative Code (“NAC”).

Date of election or appointment to the board Ao wsl 1] ,_=200"

month day

year

“1 declare under penalty of perjury under the law of the State of Nevada that the

Joregoing is true and correct.”

Executedon |- /(-8 jmm

Date 1gnature

The Administrator of the Real Estate Division requires the association to submit a copy of this
certification for each member of the executive board at the time the association registers

annually with the Office of the Ombudsman pursuant to Nevada Revised Statutes (“NRS'
116.31158. All declaranons are to be submitted to the Las Vegas address listed above.

Revised 01/24/07

’)

602
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4 RUBY LAKE ESTATES HOMEWONERS
ASSOCIATION
RUBY VALLEY, NEVADA

BOARD OF DIRECTORS
AND LANDOWNERS MEETING
MINUTES

SATURDAY, AUGUST 09,2008 11:00 AM
AT
Ruby Valley Community Hall

Board Members Present: Lee Perks, Mike Ceechi, Dennis Mclntyre, Valen McIntyre
Bill Harmon, Bill Noble.

Board Members Absent: None

Members Present: 29 parcel owners represented (22 in attendance 7 via
Proxy) :

Call Meeting to Order
Lee Perks called Meeting to order.

Minutes of previous meeting: Mike Cecchi motions for approval of the minutes.
Dennis McIntyre seconds motion. All Board members in favor - Pass

Treasurer’s Report: Dennis Mclntyre updates financial report. Dennis discusses 2009
budget. Mike Cecchi motions to approve 2009 Budget, Mel Essington seconds motion.
All Board members in favor - Pass

Old Business:

a. Survey Results - Discussion and survey results. The board discussed
member comments of survey. Hand out provided to members in
attendance of survey results. Board listens to member’s comments and
ideas in regards to CC&R’s, Livestock and concerns. Mike Cecchi
motions to accept survey except for livestock provisions for animal
allotment as was stated by member comments in surveys and member
input. Dennis McIntyre seconds. All Board members in favor — Pass.

! 2 REREs10



b. Dues Adjustment — Board discusses road conditions, insurance and such
as per Financial Statement and Budget. The Board discusses appropriate
fees. Mike Cecchi motions for increase in dues to $225.00 per year. Mel
Essington seconds. All Board members in favor - Pass

c. Weed Abatement — Discussion as to the direction to be taken for
spraying, possible grants, liability insurance to cover persons applying
material and other hazards. Board discusses a work share program. Board
discusses application time for spraying. Board agrees that the spraying
will need to be done in early September. Mike Cecchi motions to approve
payment for hiability insurance for Associations protection. Mel Essington
seconds motion. All Board Members in favor - Pass

New Business:
Items submitted by members via mail.

a. Status of Roads — Updated discussion on the conditions of the Roads.
The roads in the association have been deemed in need of extensive work
to bring them up so they do not continually blow away. There was
discussion on prioritizing repairs and maintenance due to limited budget.
Questions were brought up about having the County take over the roads.
If the county would even consider taking over the roads, the roads would
have to be brought up to county code prior to release of the roads. This
would cost the members (property owners) of the association Hundreds of
Thousands or even Million’s of dollars in improvements. It was decided
to improve the roads with out bringing in the County. The Board decided
that it was going to research options as to the best way to begin the
project.

b. Adoption of definitions of Recreational Vehicles and Livestock —
The board after reviewing the survey results and listening to Member
input have instructed Bob Wines to prepare an document for exhibit to
clarify the language in the CC&R’s in regards to Livestock and
Recreational vehicles.

[ Sign Repair — Board discusses sign at North entrance that is in need of
repair. Mike Cecchi has received a proposal from an Elko Sign Shop.
The board voted to enter the estimate into the 2009 budget.
Good of the Association
a. Fire Department — The Fire Department has at this time informed us that

they would contact the association if their needs change. There has been

-2 AA000211
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an approved budget for $1,000.00 in donations for the next fiscal year. It
was discussed by the members and the board to hold that money and see
which other charitable organization in the valley would be in need of
assistance in the coming year, such as the Ruby Valley 4H and their
annual Fourth of July picoic. How the money will be dispersed will be
decided at a later Board meeting.

Additional items requested at the meeting:

The board receives input on the increase of the annual dues may cause a
hard ship on some property owners. It was discussed by the board and the
members in attendance that the annual billing should be sent out early in
order to give the members extra time to prepare and make their payments
on time. Bill noble makes a motion to expedite the billing. Mike Cecchi
seconds the motion. All Board members in favor — Pass.

Meeting Date Change — A member brought it to the attention of the board
that the date in August is a hardship for them. It is discussed the
procedures it will take to change the date. Some members make
suggestions as to an alternate date. The third Saturday in June is
suggested. The Board discusses the alternate date and agrees to send a
questionnaire in regards to the balance of the Members input into
changing the date. The survey will be classified as a special meeting to
start procedures to make changes to the meeting date.

The board discusses with the members the procedure to change language
in the CC&R’s. Mainly changing wording for our current Livestock issue.
It is decided by the board to add to the meeting date survey questions that
would give all members a chance to voice there opinion on changing
language on the CC&R’s and if they were willing to take the burden of
additional fees to make the changes.

Election Committee — Lee requests volunteers to enlist in the election .
committee. Dennis Cunningham and Robert Clark volunteer.

Adjournment - Lee Motions for adjournment. Dennis Mclntyre seconds.

RLE 061
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mike™ - "L ; TR T T
crom: beth essington [eeess@welisrec.net]
2nt:  Sunday, August 17, 2008 3:47 PM
To: mike; Perks
Subject: inspection of Ruby Lake Estates
Mike

In response to your request that | make an inspection of the subdivision, | have done so this date. | have attempted to be
impartial, fair, consistent and in compliance with the CCR's in what | observed and am reporting. The following is a listing of
variances from the CCR's by Block and lot number:

Block Lot

Other

to

through

Mel

2/21/2011

Stored slide-on, cab-over camper; no vegetation control.

Metal shipping/storage container stored on lot.

Metal storage container stored in front of lot, miscellaneous materials a debris surrounding the container.
Five horses.

Dirt pile (lot grade maintenance issue), accumulating miscellaneous materials and debris.

Three horses, one goat, ten cattle, two camper shells, miscellaneous structures, vehicle storage etc.

The ten head of cattle are to my personal knowledge used temporanly for three months of the summer to
provide practice roping exercises for the local ranchers. The twice weekly event also provides a major
event and gathering of the otherwise scattered ranching families. The event further allows for essential

communications between the HOA and the locals. Because of the social importance of this event |
recommend approval of it by the board through a variance applied for and granted to the owners of the

commercial lot.

4 Metal shipping/storage container. | understand its use is temporary and in conjunction with an approved

building permit.

3 No horses. One horse on H 4, two horses on G 5. One of the horses is an older mare which is not expected
survive the winter. It has been provided a home to live out its remaining time. H-3 rotates the horses

six lot with approval of the owners.

2 AA000214
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From: butte@cableone.net [mailto:bu! cableone.net]
Sent: Sunday, January 17, 2010 6:18 k..

To: 'Lee Perks'; 'Mike Cecchi’; 'Valeri'

Cc: 'Bob Wines’

Subject: Addition for News Letter

I've written up some thoughts about the function of the ARC as Lee asked at the meeting. The
file is attached to this message. The file is in Works Word. It may not be compatable with your
Microsoft Word unless you have down loaded a patch to work with it. We had this problem
before. If you can't open the file e-mail me your FAX number and I'll FAX he letter to you.

Mel

ot e % e - ea et e T f S ot

Msg sent via CableONE.net MyMail - http://www.cableone.net
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Role and Function
of the
Architectural Review Committee

A large percentage of what you observe as the functioning and operation of the Executive
Board of the Homeowners Association (HOA) is the work of the Architectural Review
Committee (ARC). The ARC was established by provisions contained in the Declaration
of Reservations, Conditions and Restrictions (CCRs) attached to your deed. The ARC is
responsible for maintaining a high standard of construction in the development and the
continued maintenance of the subdivision. To accomplish this the ARC is charged with
the review and acceptance of plans for any form of construction within the subdivision and
compliance with the conditions listed in the CCRs.  This requirement was not established
by the land owners through the HOA but rather for them by the developer before the land
was originally sold. As stated in the CCRs, authority of the ARC was ultimately
transferred from the real estate developer (Declarant) to the HOA. Bylaws adopted by
the subsequently formed HOA established that the ARC will be comprised of the Vice
President as chairperson and two directors, each duly elected by the membership.

Therefore, when you wish to build anything including a fence on your lot you must first
submit appropriate plans to the ARC for its review and approval, modification, or
rejection. Currently, that is accomplished by submitting the plans in duplicate to Mr. Bob
Wines, legal counsel for the HOA. He provides a both clearinghouse and records keeping
function for the HOA; that means he accepts and dates, in this case the building pians,
applies an official HOA stamp, routes them to the ARC members, and thereafter maintains
the records.  Given these first order requirements, the county building inspector’s office
will not accept any building applications for construction within the subdivision that have
not first been approved by signature of two members of the ARC. The CCRs provide the
ARC with authority to grant variances to the CCRs when sufficient good cause is shown
and does not cause a material change in the high standards of development and
maintenance of the subdivision.

The ARC’s responsibilities further include determining if the CCRs are being complied
with (maintaining the subdivision) and to take steps to correct non-compliance as
necessary . Those corrective steps are noted elsewhere in this news letter. Although the
owner of any lot is entitled to bring action at law or in equity to address a violation of the
CCRs; this maintenance/compliance function of the ARC is designed to preclude that
necessity by addressing such issues before they become elevated. The stated purpose of
this requirement is to insure the maintenance of an aesthetically pleasing and harmonious
community of a residential or recreational community for the purpose of preserving a high
quality of use, appearance, and of maintaining the value of each and every lot.

That goal is not always equally envisioned by all parties or easily accomplished. As
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exemplified by recent controversy which arose following the construction of a storage
building within the subdivision. In this instance, one member believed the structure was
inappropriate for inclusion in the subdivision and voice that opinion. Most of you were
unofficially informed and provided an opportunity to also voice an opinion.

Subsequently, as no other member chose to speak to the issue, the ARC and Board are now
left with the belief that, collectively, the membership is not concemed about that aspect of
community development. Therefore, the ARC will proceed accordingly with its future
review of building plans.

The functioning of your HOA including the ARC works best when its members actively
participate. As always, complacency constitutes a form of expression as it has in that
issue  All of the elected Executive Board members and especially those comprising the
ARC have an important and admittedly intrusive management function to perform on
behalf of the HOA. At times that function will appear onerous. It is essential the
individuals you elect into these positions reflect your opinions as well as possible and; at
times you need to either voice your opinion (in writing to the Board) or become involved in
the management process for it to best serve your individual needs. This form of
management system will work best with the active participation of its membership.
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From: beth essington [ maillo.eeess@wellsrec.net ]
Sent: Friday, September 12, 2008 7:0'0 PM

To: mike

Subject: Meeting Agenda

Mike
There are a tew subjects that | would like to have added to the agenda for the Oct. 17th boaid meeting.

1. | agreed to the annual association lee increase with the understanding that it would be in place only until the roads
were graded. Afler that we would look a the possible need 1o haul in malerial in some locations if needed and it is
justified 1 specifically requested in"on e-mail a letter be sent with the fee increase notice explaining to those not in
altendance at the annual meeling the reason for the need of the increase and a statement that the board would return the
fee to its previous level if possible afler the road work was completed. Further the notice was to provide owners with the
option of making a partial payment now and the remainder in January. None of this was expressed in the letler and | want
lo discuss the failure of its inclusion in some detail. i this understanding is not born out in the meeting noles then we
need to correct the notes and insure adequate delail is provided in the notes for important subjects like this fee increase in
the future.

2. The information on board duties and responsibilities that was sent out notes that the under NAC 116 the location of the
financial records must be within 60 miles from the physical location. We need to discuss keeping duplicated financial files
in Bob Wines office.

3. Again NAC 116 stresses the obligation for uniformly eniorcing the provisions of the governing documents of the
Associalion. We're way behind on compliance in this area and need lo discuss how we are going to achieve compliance.

4. The document states the board needs to formerly establish the Association’s fiscal year on page 35. This is mere
house keeping but needs o be done.

Mel
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Dear Member:

The Executive Board of the Ruby Lake Estates Homeowners Association wishes to
provide further explanation to you concerning the increase in annual dues announced at
the annual meeting. Many of you were unable to attend this year’s meeting and therefor
did not hear the explanation of the need for the increase.

The Ruby Lake Estates is a common-interest ownership community as defined by State
statute. The community has been established by proper recording of the CCR’s with the
county and the Homeowners Association (HOA) through filing with the Secretary of
State. Within the State of Nevada the community and HOA are governed primarily by
chapter 116 of the Nevada Revised Statutes. The statutes, among many other things,
establish guidelines, regulations, and requirements for the operation and management of
the HOA. They also establish both the rights and obligations of the individual owners. If
you wish to familiarize yourself with the statutes or download a copy for reference they
are easily available on the State’s website.

Under section 3107 of the statutes “the association is responsible for maintenance, repair
and replacement of the common elements, and each unit’s owner is responsible for
maintepance, repair and replacement of his unit”. The common elements in the Ruby
lake Estates include two small land parcels and the several access roads. The two land
parcels are comprised of the lot on the north end of Kiln road and the parcel containing
the well, pump, and water truck fill point on the CCC road near its intersection with the
Overland road.

. Under the statues both the HOA and each individual unit owner share the responsibility
and liability for the common elements. It is the expressed responsibility of the HOA
executive board to insure sufficient maintenance of the common elements in this instance
the community roads. Our roads are open to the public and carry responsibility and
liability. Accepted unsurfaced road maintenance standards include shoulder and drainage
features as well as the road surface. Because the community roads have not received any
maintepance for 8 years the shoulders have become weed and brush infested, and some
sections lack adequate drainage. Obviously, it is past time to reestablish minimal road
maintenance requirements. The HOA’s budget does not currently permit meeting a
contractor’s fees to perform such maintenance. Hence, a temporary annual fee increase is
necessary to raise those funds. It is anticipated that once the maintenance work is
completed the fees may be reduced to their former level.

Executive Board
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From: beth essington [mailto:eeess@wellsrec.net])
Sent: Monday, October 13, 2008 © "2 PM

To: Perks; mike

Subject: Proposed Correspondence

Attached is a drafi of the type of letter | had in mind to be sent to the membership regarding the fee
increase. See what you think and we can discuss it at the meeting Friday.

Mel
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Dear Member:

The Executive Board of the Ruby Lake Estates Homeowners Association wishes to
provide further explanation to you concerning the increase in annual dues announced at
the annual meeting. Many of you were unable to attend this year’s meeting and therefor
did not hear the explanation of the need for the increase.

The Ruby Lake Estates is a common-interest ownership community as defined by State
statute. The community has been established by proper recording of the CCR’s with the
county and the Homeowners Association (HOA) through filing with the Secretary of
State. Within the State of Nevada the community and HOA are governed primarily by
chapter 116 of the Nevada Revised Statutes. The statutes, among many other things,
establish guidelines, regulations, and requirements for the operation and management of
the HOA. They also establish both the rights and obligations of the individual owners. If
you wish to familiarize yourself with the statutes or download a copy for reference they
are easily available on the State’s website.

Under section 3107 of the statutes “the association is responsible for maintenance, repair
and replacement of the common elements, and each unit’s owner is responsible for
maintenance, repair and replacement of his unit”. The common elements in the Ruby
lake Estates include two small land parcels and the several access roads. The two land
parcels are comprised of the lot on the north end of Kiln road and the parcel containing
the well, pump, and water truck fill point on the CCC road near its intersection with the
Overland road.

Under the statues both the HOA and each individual unit owner share the responsibility
and liability for the common elements. It is the expressed responsibility of the HOA
executive board to insure sufficient maintenance of the common elements in this instance
the community roads. Our roads are open to the public and carry responsibility and
liability. Accepted unsurfaced road maintenance standards include shoulder and drainage
features as well as the road surface. Because the community roads have not received any
maintenance for 8 years the shoulders have become weed and brush infested, and some
sections lack adequate drainage. Obviously, it is past time to reestablish minimal road
maintenance requirements. The HOA’s budget does not currently permit meeting a
contractor’s fees to perform such maintenance. Hence, a temporary annual fee increase is
necessary to raise those funds. It is anticipated that once the maintenance work is
completed the fees may be reduced to their former level.

Executive Board
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Mel Essington Bill Noble
HC 60 Box 760 HC 60 Box 735
Ruby Valley, NV 89833 Ruby Valley, NV 89833

June 20, 2010
Dear Fellow Ruby Lake Estates Landowner;

We are writing to inform you of recent events affecting the Ruby Lake Estates
Homeowners Association. As you may be aware in December of 2009 the question was
raised concerning the formation of the Homeowners Association (HOA). A less than
satisfactory response from the Association has resulted in filing a formal complaint with
the office of the Nevada State Ombudsman for Common Interest Communities. That
office being overloaded with a large workload has yet to issue a formal response to the
complaint. Bill has called their offices and discussed the issue with their staff. Other
interested landowners aware of the cornplaint have called that office seeking information
on its progress. Their administrative staff have completed their review and stated it has
been forwarded to their legal staff. It is our understanding that means it has gone to the
Attorney General. As this particular issue represents something completely new and
unusual they are proceeding carefully.

Many if not all of us were wholly unfamiliar with the details associated with an HOA at
the time it was allegedly formed. We say allegedly because it is increasing apparent the
Ruby Lake Estates HOA may have been improperly established under state statues. Due
to the extreme level of controversy and dispute over HOA’s in Nevada the Legislature
enacted an entire section of the Nevada Revised Statutes to provide a level of oversight of
HOA activities. Section 116 of the NRS’s provides those governing regulations. NRS
116.301 requires that an HOA must be registered with the State “no later than the date the
first unit in the common-interest community was conveyed.” A copy of that regulation is
attached for your information and files. As the Ruby Lake Estates HOA was formed
some 16 years after the first unit was conveyed, it seems apparent the Ruby Lake Estates
HOA fails this basic requirement.

For those of you not more closely associated with the operation of the alleged HOA, a
difference in opinion concerning its management has led to an increasing division
between the officers and we two directors as well as several of the landowners. The
response of the officers has been an attempt to remove the dissenting directors. The issue
at hand is greater than a simple dispute over management style or between personalities.

Membership in an HOA conveys considerable latitude, discretion, and authority over your
deed and individual property rights to its officers and board. That level of authority has a
similar affect within the HOA as law in society. Indeed elected HOA officials are
considered under State Statue to be the same as elected State officials. The HOA
officers and Board can at their sole discretion establish and set annual dues, fees, fines,
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rules, including their enforcement, enter into financial obligations, and make errors in
judgment subject to financial penalties that affect all of the landowners equally. That
level of authority is subject to abuse. In extreme cases in southern Nevada homeowners
have lost their homes to HOA's and their attorneys. Some of those cases are under
investigation by the FBI. Entering into a HOA is a serious legal undertaking having
potentially severe personal, social, and financial consequences. By joining an HOA you
are giving up substantial personal rights for yourself, your family, heirs, and assigns in

perpetuity.

It is our belief given the significance of the act of joining and the degree of personal rights
which are thereby given over to an HOA such a serious undertaking cannot be done after
the fact, as in the case of the Ruby Lake Estates, without 100% of the individual
landowners signing proper legal documentation to that effect. In the case of the alleged
Ruby Lake Estates HOA we believe a mere show of hands vote by a purported simple
majority of landowners was wholly inadequate to convey their rights and bind

themselves, as well as those who did not attend and vote, to such an HOA and its serious
legal obligations.

Sincerely,

Mel Essington  *

j%/
Bill Noble é// /7

enclosure
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Mel Essington . Bill Noble
HC 60 Box 760 HC 60 Box 735
Ruby Valley, NV.89833 ' Ruby Valley, NV 89833

June 20, 2010
Dear Fellow Ruby Lake Estates Landowner;

We are writing to inform you of recent events affecting the Ruby Lake Estates
Homeowners Association. As you may be aware in December of 2009 the question was
raised concerning the formation of the Homeowners Association (HOA). A less than
satisfactory response from the Association has resulted.in filing a formal complaint with -
the office of the Nevada State Ombudsman for Commion Interest Communities. That
office being overloaded with a large workload has yet to issue a formal response to the
complaint. Bill has called their offices and discussed the issue with their staff. Other
interested landowners aware of the complaint have called that office seeking information
on its progress. Their administrative staff have completed their review and stated it has
been forwarded to their legal staff. It is our understanding that means it has gone to the
Attomey General. As this particular issue represents something completely new and
unusual they are proceeding carefully. '

Many if not all of us were wholly. unfamiliar with the details associated with an HOA at
the time it was allegedly. formed. - We say allegedly because it is increasing apparent the -
Ruby Lake Estates HOA may have been improperly established under state statues. Due
to the extreme leve] of controversy and dispute over HOA'’s in Nevada the Legislature
enacted an entire section of the Nevada Revised Statutes to provide a level of oversight of
HOA activities. Section 116 of the NRS’s provides those governing regulations. NRS
116.301 requires that an HOA must be registered with the State “no later than the date the
first unit in the common-interest community was conveyed.” A copy of that regulation is
attached for your information and files. - As the Ruby Lake Estates HOA was formed
some 16 years after the first unit was conveyed, it seems appa:em the Ruby Lake Estates
HOA fails this basic requirement. ‘

For those of you not more closely associated with'the operation of the alleged HOA, a
difference in opinion concerning its management has led to an increasing division
between the officers and we two directors as well as several of the landowners. The
response of the officers has been an attempt to remove the dissenting directors. The issue
at hand is greater than a simple dispute over management style or between persona]mes.

Membership in an HOA conveys considerable latitude, discretion, and authority over your
deed and individual property rights to its officers and board. That level of authority has a
similar affect within the HOA as law in society. Indeed elected HOA officials are
considered under State Statue to.be the same as elected State officials. The HOA
officers and Board can at thelr sole discretion estabhsh and set annual dues, fees, fines,
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rules, including their enforcement, enter into financial obligations, and make errors in
judgment subject to financial penalties that affect all of the landowners equally. That
level of authority is subject to abuse.” In extrémie casés in souttiern Nevada homeowners
have lost their homes to HOA’s and their attorneys. Some of those cases are under
investigation by the FBL. Entering into a HOA is a serious legal undertaking having
potentially severe personal, social, and financial consequences. By joining an HOA you
are giving up substantial personal rights for yourself, your family, heirs, and assigns in
perpetuity.

It is our belief given the significance of the act of joining and the degree of personal rights
which are thereby given over to an HOA such a serious undertaking cannot be done after
the fact, as in the case of the Ruby Lake Estatés, without 100% of the individual
landowners signing proper. legal documentahon to thai eﬂ'ect. In the case of the alleged
Ruby Lake Estates HOA. we believe d ‘Mérs Show of hands vote by a purported simple
majority of landowners was wholly madequate to convey. their rights and bind
themselves, as well as those who did not attend and vote; to such an HOA and its serious
legal obligations.

Sincerely, . -
Mel Essington

Bill Noble é///%/

enclosure
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opetter Reserve Consultants

2171 W. Williams Ave. #214

Fallon, Nevada 89406

Phone 775-427-1617
Fax 775-428-5818

July 14, 2009

Ruby Lake Estates Homeowners Association - Lee Perks
765 East Greg St. #103
Sparks, Nevada 89431

Subject: Ruby Lake Estates Homeowners Association

Betflter Reserve Consultants is pleased to present to Ruby Lake Estates Homeowners Association the requested
Reserve Funding study. We believe that you will find the atlached study to be thorough and complete. After you have
had an opportunity to review the report you may have questions. Please do not hesitate lo write or call - we would be
pleased to answer any questions you may have.

Project Description
Homeowners Association Reserve Study.

Depth of Study
Full Service Reserve Study with Field Inspection

A field inspection was made to verify the existing condition of the various reserve study components, their physical
condition, and to verify component quantities. In place testing, laboratory testing, and non-destructive testing of the
reserve study components were not performed. Field measurements of component quantities were made to either verify
improvement plan take offs or determine directly the quantities of various components. If possible, actual Bids or recent
costs from Contractors were used. Photographs were not taken of the site improvements.

Summary of Financial Assumptions
The below table conlains a partial summary of information provided by Ruby Lake Estates Homeowners Association for
the Ruby Lake Estates Homeowners Association funding study.

Reserve Study by Calendar Year Starting | January 1, 2009
Funding Study Length 30 Yesrs
Number of Dues Paying Members 51
Reserve Balance as of January 1, 2009 30
Annual Inflalion Rale 2.50%
Tax Rale on Reserve Interest * 30.00%
Minimum Reserve Account Balance $0
Dues Chsnge Period 5 Years
Annusl Operaling Budget $7,161

* Taxed as an IRS exemp!t association

Reserve Study Assumptions
» Cost estimates and financial information are accurate and current.
+ No unforeseen circumstances will cause a significant reduction of reserves.
+ Sufficient comprehensive property insurance exists to protect from insurable risks.
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