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s; providing in skﬁintm form am echanism pursuam

w‘nim a msm} nay apply fo a d istrict sourt §

order to %imw the pﬁﬁ‘\i}ﬂ to nspect or copy & confide

public book or record that has been in the custoady of
governmental entity for at loast 10 years; and providing
other matters properly relating thersto,

N
N
4
5
M
L‘,

7]

ey

Bfll ~

Legishative Counsel's Digasty ,
Under existing law, il public books and records § ¥ gawver vavieniad entity, the

conteris of which sre not ﬁﬁﬁmmm declared by law i be o *§€§"-‘3“Mﬁ§ st be
open al ali times during offtee hours for inspection mfi g:ﬁ} isag, {NRE 23 ,nﬁi}
Seetien 4 of this bl provides that i a2 governmental sniily recsives 8 requas st i
nepect oF copy a public book i} revord, the g zg,wﬁmmﬁm sl enfity must, within 3
‘m siness days after the date on which the request was received, allow the wmﬂsi &y
iy insps i:i or copy the public book or record, or provide to the ¢ g:g ugsier mm 28

notice 1o explain why he public book or recond may sl peesend iy & ¢ inspected or
@::f:a; ied. | i gm*wmm*a snlity i unable to relesse o publie Boek or revesd o
reguesier because i h&% “’m;s dgectared by daw 0 be confidential and the
governmental entity fhils within 2 business aiw&: tn provide notice of that fact to the
requester, ¢ the governmental Mzsa‘v shall be deemead 1o bave wa iwas s right 1o olaim
that the book or record is confidential, and must allow the rogquesier 0 inspoet oF
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copy that public book or seomed, 3 “ §ﬁ§‘§£§a § proximately harmed by sasa:%s
deemsd walver of @mﬁ‘gﬁﬂs‘v ;35 MY, peErson m@ﬁ bring an action for aﬁ&ma

&
ngainst the governmental sntity,
Section & of thiz MY provides that, notwithstandin g fy provision of law tha
s declared a public Esﬁ Rk or record, oy & past ahﬁmﬁi o be confidential, once th
pﬂﬂﬁ: book or “e ord has beon in the custody of ¢ OFI OF IO SOVEImMm ﬁﬁiﬁi entities
for a perind of st feast ‘SI% FUATE, & peraon may y apply to the appropriste district coun
for an order al ’imm% m i spect oF copy the public book or record, Seetion E
of this bl provides that & PETSOn WAy not ﬁa‘spsy for such an ordey until October
2017, s bepinaing ih {0-year waiting period on Outober 1, 2007, the effsc éx >
date of the isaE;

Seetion § of this W provides §'1 at in any judicial or administrative 4 sm:msﬁing
in which the confide §§J§&V of a public gsmk gr recosd i Al dmsue and e
governmental satity that hes sustody of the public book o rse mrs goseris that the
?iﬁhim buok or meoord is confidential, the governmental entity has the busden of
proving sech contidentiality.

Seetions 3 and 7 of this Bl provide that asﬁ*mgh 3 nongovernmental entily
which performs certain functions for or on behsif of & governmental ont i*}* §~;
cunsidered & govermmental o s% for the purposes of Nevada's pitblic records an
{chapler 339 of NRS), the records of & nongovernmenta! entity are public reser
that must be open for inspe ction angd mn}'én only i such reconds: {*% are m«zssmi*

Esmawé msniained or preserved In the cowrse of administering, mansging or
ﬁevmamm zm ﬁe:ﬁM o program, insidution or fociliy for oF ui‘ hehall of a

flin {2} would atherwise be considersd public records within
»3. mmnmh a}f\ii‘«iﬁ 2380148,

Section § of ‘i‘sis bl ;:_sfm‘ﬁi s that 2 governmenial entity shall not deny a
request io inspest or copy o s thlic book or record beenuise ms-: pulic ha X or record

4

containg information the! hos besn declared by law to be confidential i the

<

governmental entity con redact the confidential information.

I
o

w

%ﬁ

AT

THE PEO L OF THE STATE OF NEVADA, REPRESENTED B
Sk *i\ T AND ASSEMELY, DO ENACT AS FOLLOWS:

Seetion 1. Chapter 239 of NRS is hereby amended by adding

thereto the provisions set forth as sections 2 to &, inclusive, of this
act,

%‘3
%’;s
Ve,
Py
3

.§? e’;ffmﬂf 8 fo ﬁ‘mmr ﬁmﬁ
pbery of fhe ﬁgwéw sedeh -sfaf"'(?h"s fo

&‘ﬁiﬁ}?ﬂ‘ﬂ’ saed mm AR {ﬁﬁs‘f Sooks and records fo the exdeny persivies

&y dawyg

& The provisions of fis cha ;g*ss*‘gw must by consivied Sberally

" §

fo carey vud this §§??§$g?§‘§f§§§s prrpose; and

“'%
G
s,
o
“%
Frerg,
)
o
%55?
55
o0
I
'”4:
Ly,
:::‘t;
o
ﬁ
*ons
)
%
?‘“
%—ﬁ

I Aay exempdion, excep for o dalewe © fnteresty which
fimdis ar resiricss aocess fo pubiic dools s:s'm,f ma, ewaﬁ &y memeders
af the pedlic must be constrved nurvowly,

See. 3. Records of o songoversmental enfly ave public
Fecerds thal st be open for fuspeciion and copying only i such

>
<

Fecords: ‘ T
T
L
« 5B 123 oe
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i, Are created, obivined, muglninined or preserved by fhe
nongovessmental endily fn the course of administering, managing
ar regulating an aciivily, program, Institution or faciiity for or on
beliglf of & goversmental entity; and

& Would ptherwise be considered public records within the
smeaning of NES 238818 ¥ the records were created, obiained,
snaintaingd or preserved by a poversimenial ensity that is described
i parageaphs (o) fo {d) inclusive, of subsection 4 af
NEY 238,005

See. 4. 4 Net later shan the end of the second business day
after the date en which ¥ receives & regeuest frome g person fo
inspect or copy a public book er record, a goversuweaial entity
shialf de one of the following, as appiicable:

{a} Afiow the person fo luspect or copy the public book or
reEcord,

(&) & the povernmentwl entily does not have cusiody of the
gublic book ar record, provide to the person, v wrisine:

{1} Nosdice of thae fuct; and
{3} The name and address of the governmental entity thas
s custody of the public book ar record, if knowa.,

(e} I exirgordinery circmmsiances exist which make ¥
impossidle for fhe govermmenial ensity fo allow fhe person fo
inspect or copy the public book or record by the end of the second
business day after the date on which the person made his reguess,
provide to the person, in writing:

{{} Notice of thai fact; and

{2} A date and shme after whick the pubfic book or record
will he available far the persan o Inspect or copy. Such date and
tare soust be wet later than the end gf the [0t business day after
the date on which the notice described in his puragraph b
provided by the povermmeantal snsiy.

(i If the governmental endity musy deny the person’s reguess
ig inspect or copy the public book or record because the public
book or record, or o pors theresf, has been declared &y fow fo e
confidensial, provide fo the persow, in writing:

{{} Notice of that face; and
{2} A clinfion fo the specific legal aushorityy that declares
she public book or record, or a part sheveny, o be confideniial

2. & & goversumental entify nust deny & persos’s Fegress io
nspecd or copy a public boek or record because the public dook or
record, or @ part theresf, fas been declared &y faw fo e
confidentiol bt the governmenial ensity falls to comply with the
provisions af paragraph (d} of subsection I, the goversmwensal
entily shall be deemed fo have waived s ripght to oloim that the
public book or record is confideniial and must aflow the person fo

i

« 5§ B 12 3 «
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e
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snspect or copy the public book or recard, or g pard thereaf, unless
fhre governmpniel enflly or the administrative head of the
goversmental entity, as appficable, desermines thas:

{w} The failure of the govermmeantal entity fo comply with the
grovisions of poragraph (§} of subsection | was due o excusable
sepleci; av

(B} Allowing the person fo inspect or copy the public book or
recovd, or @ part thereaf, would adversely affect personal privacy
Fipds,

3. Any decision made purswans o subsection 2 &y @
Soversmental ensity ov the adwinistrative head of @ poversenial
entify, as applicable, is a final decision for the purposes of judicial
review. A person aggrieved &y such o final decision is entivled o
fudicial review of the decision fn the monner provided in NBS
IIEIIG o 23IBISG, Inclusive, for the review of decisions of
admiinisivative agencies in contested cases,

4 I pursuand fo subsection 2, o goversmenial enfiy &
deemed fo have walved lis right so ofaine thae a pablic book or
record is confidential ond o person sxffers iujury as the proximate
resads of the refease of that pudlic book or vecord, or o pary
fhereaf, the person may bring an action agalust the governmental
eaily in @ cowr? of competent furisdicsion for the recovery of his
aofeeal domages and any punitive damages which the facts may
WArrang

See. 8 Exvepy os otlerwise provided fn section § af this acy,

i Vhe confidentinlity of o public book or record, or ¢ par
Hrereal, Is of issue in @ Judiciel or adudnisivative procesding; angd

£ The governmental entity that has cusiedy of the public
Sook or record asserds fhat she pudlic book or record, or @ part
fhereof, is confidential,

W the povernmental entlty hos the bwrden of provisg by o
preponderance of the evidence ihat the prblic book or record, or o
part fereaf, is confidensial,

See. 6. {. Netwithstending eny provisien of laow that has
deciaved & public book or record, vr o past thereof, to be
confidential, if a public book or record fias beew in the custody of
QRE oF more goversmental eniidies for af least I8 years, a person
smay apply fo e gisivict coury of the county in which is located the
governmenial entily fhai carrently bas custody of the public book
or record for an order divecting that goversemenial entlty fo afiow
ffre person fo inspect or copy the public book or record, or @ part
thereaf

& There Is a rebuniadle presumplion that g person whe
appiies for an order ay deseribed in subsection 1 ¥ enditied to
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3¢
31
32
33
34
33
36
37
38
3%
4%
41
42
43
44
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suspect or copy the pudlic book or record, or a part sheveaf, that &e
SEERS §o {nspect or copp

See, 7. NRS 230005 s hereby amended to read as follows:

235,003 As used in this chapter, unless the context otherwise
requires:

L “Actual cost” means the direct cost related to the
reproduction of & public record. The term does not include a cost
that a goverumental eniity incurs regardiess of whether or not a
person requests a copy of a particular public record,

. “Committee” means the Committee to Approve Schedules
for the Retention and Disposition of Official State Records,

3. “Division” means the Division of State Library and Archives
of the Department of Cultural Affairs,

4, “Governmental entity” means:

{8} An elected or appointed officer of this State or of a political
subdivision of this State;

{b} An instifution, board, commission, bureay, council,
department, division, authority or other unit of government of this
State or of a political subdivision of this State;

{c} A umiversity foundation, as defined in NRE 306 405; fexd

{d} An educational foundation, a3 defined in NRS 388.758, wo
the extent that the foundation is dedicated to the assistance of public
schools & ¢ or

{e} Any other person or npongovernmenind  endly  thet
adwinisters, manages or repulates an gorlvily, progeam, fustitution
or focllity for or on Selell of @ poversmerial enslty described in
paragrapls {a} fo (&, Inclusive, of tiis sudsection,

Sec. 8, NRE 238,010 is hereby amended to read as follows;

23R8I0 L FAHY Sxeeps as otherwise provided §n subsection
& «ff public books and public records of a governmental entity, the
contents of which are not otherwise declaved by law o he
confidential, must be open at all times during office hours to
inspection by any person, and may be fully copled or an abstract or
memorandumn may be prepared from those public books and publie
recards. Any such copies, abstracts or memoranda may be used to
supply the general public with copies, abstracts or memorands of the
records or may be used in any other way to the advantage of the
governmental entity or of the general public. This section does not
supersede or W any manper affect the federal laws governing
copyrights or enlarge, diminish or affect In any other manner the
rights of a person in any written book or record which s
copyrighted pursuant to federal law,

3. A poversmendel endiyy sha¥l mnot deny o reguest made
parsuant fo subsection § fo fnspect or copy a public book or record
on the basis thot the requested public book or record cowmsains

Nk AR

PR . ¢« § 8 1 2 3 @
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U inforsation thad has otherwise been declared by law fo be

2 confidential if the povernmenial enslty can redacs, defete, concen?

3 or separpie the confideniinl information from the informotion

& swcluded in the publfic book or record thas hus not otherwise beess

S geciaraed by low fo be confidensial,

& F. A governmental entily may not reject a book or record

7 which is copyrighted solely because it is copyrightad.

g Pt 4 A person may request a copy of a public record in any

%  medium in which the public record is readily available. An officer,
1 emploves or agent of 2 governmenta! engity whoe has custedy of 3
i1 public record shall not refuse to provide a copy of that public record
12 in g readily available medium because he has already prepared or
13 would prefer to provide the copy in a different medium.
4 Seg, 8. NWRS 235,012 is hereby amended 1o read as follows:
i5 235012 A Excepd ey ofherwise provided in subsection 4 of
16 section 4 of this acr, & public officer or employee who acts in good
17 faith in disclosing or refusing to disclose information , and his
18 emplover , are immune from Hability for damages, either to the
1% reguester or to the person whom the information concems.
20 See. 18, For the purposes of section & of this act, a person may
21 not apply to a distriet court before Cetober 1, 2017, for an order
22 divecting a governmental entity to allow the person {o inspect or
23 copy a public book or record, or a part thersof, regardiess of
24 whether the public book or record will have been in the custody of 5
35 governmental entity for a perod of 10 vears or more before that
T

date.
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i : TIRg & gwm*ﬁmm‘ms mﬁaﬁv i izzk aw*méa‘g action
SoriiR-Re %&%@ B ?@smﬁsﬁ 9 2 wrilien reguest to inspaot of
mm 2 fpaj:s;sw be;%f:m ar record; making various « Mng% “%aﬁism\ the
confidentiality of recosds; w%%ﬁgw%ﬁ@é&&ﬁ%&mwwﬁﬁwmﬁ
ﬁ%m%m%@%ﬁ suthorizing o porson foed $o apply o 8 disiiet
courl for an onder to sllow the person to lnspest oy copy &8 cerdaln
confidential public %%@g%@% “?ﬁasiag{.s ar %mﬁweé% s*&m.*s.’s‘@ E“EE?E %@&%} fave
bren in the custody of & goveramental entlty for fat-lonsteidasamsy o
cevinin poriods and ps‘{}"iiﬁﬁh g other matisss s}*:’m.wih\ relaling therals,
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Legislutive Covnsel’s Digest:

Under sxisting huw, all peblic books sad records of 3 governmental et} 1y, the contents of
which are not otherwise declared Wy me o be confidenial fob oy which the governments
enfity determines pursuend fe 8 balan ~§{§ est smeest st be disclossd, must b span at all
thmes during office howss for s:*swﬁ'm and copyviag. (NRS 23";3;&} M, H
Emm et §§§§: i"%m a};ia} §‘3~N5}3
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§$3‘=§§:‘§£$5 or mm 8 wae‘s:zisc Emr}a\ Y r&ﬁf‘nﬁ the mwms“ﬁs“‘af mazw “ms.s wi %s: 3 %&3% :‘§
days afler the ei‘sw on which the persos whe has Jegal cusiody or contred of the
recard hus revelved e request g%mm%%%% {1} allow the requester to mspﬂci or m;sy
the g:s:h &ﬂi{ o secord W W%%kw%&wxmmﬁ%\ﬁ%%ﬁ@m%%%
3 SEE ; wida %%WWN@%@WM@N&M&&W%
N ;%M%W%W%Mi%%%%%%%
apsiionnabitrthepan BN Mw\%mw% W%%aﬁm%mw%%
smcefipiiend 1 {3) aﬁ“ sﬁw gavwnmmms eadily does nnd have mgn? ms*a&&ﬁy ar conive! of the
pubiie boak or record, notily the reguester of that fact snd whore, iF kuowy, (e pubiis
ﬁﬁak ar yeeerd {s mmzm {31IF the governmenial entily ennnod make the publk book or
ceard syaiiable nihin 8 business g&aw sodily the requester of the date amé! e whes
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sonk or recocd §5 contd
son o the fogal moihe

the baoh sy reesrd vl be avallable; or {4 ¥ the publie §
naddly the requester of that faet in s ‘ﬁﬁi*gi including » chat
mgkes the boak or recard confidential

With the exeeption of m*%:ﬁiﬁ banks or records perlaining te spplicands
e EnEes, section § of this {w ides that, notwithst mwa NE WY Proviw

identisl
!gﬂ $hat

5 fur paming
g an of faw that has
zwﬂq a public book or rfwas*si or & part theveof 1 be confidential, snce ihed 8 public bogk

, &8 i
poord has beas dy the feps cus »m':t ar enpived of one or more goveenmental entitiss for o
g
R

T
e
[

iy

*:g

od of al least 8§ 38 \’1‘3 5, & PLRESOA My apply (o the :swgzwg sate disiricl conn for an
Re:swmgs fHiem 80 inspect or copy the public book or rss“s::m If the publie book ar recovd
85 {5 8 natursl persom, 8 parsos may pel spply for sweb & court ovder watil 39
i‘EE‘ a’i’m;‘ fhe booh or recurd hss beow in the fogalt cuslody or contrel of 8 goveramenial
vty or (he doath of the person fo whom the book sr regerd peeisins, whichever i fator
cotion P I of this bill {orevidesd olnrifies that 2 porson may fneid gpndy for sueh s :ss;
der funtibddaialosd wé\%m“@mmmﬁmwaf&%&\%%&\%mm%wmw on oy after Ociobe
. Zi‘}i‘?, ﬁim e'i? fve dute of the bill &, 1w inspret ar copy pubile books ar records kEsm
comditions sof fon § im seodion &
"“éa tion § o % is bl ﬁmwéﬁa yn i sny Judicial or administrative proge peding b wiieh
the ws:ﬁmmzzsis ty of & public book or record is of fssue and the gavern N‘“}:a“’&&s entity that has
fogal cusindy or conivel of the msiﬂsa boak or rested assents that the publie smm\ oy record is
f:smi‘%sima‘iah the gmfﬁmmﬁ;m; ety has the burden of proving such confident faliy.

Sections 3 and 7 of Sus bl pravide that shbough 8 s\ﬂr;gawa:“emfrm entity which
g forms certaln functions for or on bedall of ¥ povernmental enthy iy mms:ﬁ@m‘ 3
govarnmeniad entity for the gz&rqa@ses, of Nevady's m*:sazs records faw i»::*r:w e 23T of NRE),
s*m e mm ::si a nmmmemmeﬁm Sty W&WW&%%%&M%%%%%%%
R . N Y W@m@m&g&%ﬁﬁii that ave a%m&s:*‘h mimeei tw the
smm"i’mﬂmﬁﬁm mmnw&m gl or s‘egﬁm&em o ag acliviy, Dgram, i cetitution oy facility for
& on s@hﬁh of o wummmni mu&v %%%%Wﬁ%&%%m&%%ﬁ@%ﬁﬁ%%

HeHE R eeRinR el MRG0 are poblic recards that must be apen far inspection
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Section § of this bl provides that © governmental ety shall as deny 8 requesi i
s»e*:; 30 CORY B g;&sizésa im k ar mmw:a he““wae iﬁsa mMi* book or secord contuins
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g ARSI FeRIPRN 3 PRy é'fsmf ﬁrg ss"‘gmfﬁv
m&’aﬁeﬁ fg:a sé’sL mfmwa’fws?s‘w&s ??Es‘ﬁs.@sﬂfﬁmﬁsf o rgmsg?g mss @j‘ o8 fotfvily, progrom,
institasion or faclily Bp_she monpovesamensel eniily iov o on Eohali of &
gmwmz eﬁfﬁs’ e;vfis W

. _»._.q. LN ? .g.’_ - L8 o »..! o i __._.:

e e e e by e

Beeatis %@}%@&W aee ;:SEEME
gE8 -{5 sf@mvmg«

S i section does st gonle fo ik Suancial or ather propristary records
af the ponpavernmeaiel enisy,

See. 4. & Nof dwver than the end of she fosondd fith bushiess day after
fhe dade ou ws“gmﬁ §§§§ the peeson wé’ff; fax_fecal 4‘.‘5&"5‘&'{}35%‘ ar caniroel of ¢ public
senk or recard of g governmendsl quiily pecelves ¢ Willien reguest from @ pories
o ingpect oF copy §ﬁ§ ma g}f&&ﬁf Bouk or Fecord; ¢ povernmendal cnilty shall ds
gne of the following, ay applicable:

{7 ARew the persen (o inspect or copy the publle book or recard.

{8} &F she governmeniof entlty does not have jopnl custody oy conteal of the
pubiic ook or record, yrmﬁa‘e fa the porses, fn wrifug:

{8} Neofice of thai fuctr and

{2} The nome é"§'§§4"‘s Hﬁs?ﬁﬁ af the governmentnl cndly et has fopal
mss‘s?af;s oy ews’mﬁ g:ag*‘ efé‘s.ﬁ' ms&fé’& &9@5& e:w mee:w@f E@’“ Mmam
Except ax ﬁﬁsmvm ;ss-assffffm f ;zsvmfsmm?e f”gfﬁ ?,g"‘ ﬁsg g@swﬁmmgm? SElEly 5:;
HHADIE 50 SRR AT R I SRl fake she prific book or record
avg mﬁ’aéﬁ? {e By gigs? sfmf af e feceondd 50 s%s@msm duy after the dute on wiich the
FESTBeRTRETeNES ponsnn it fag Jepal caviedy or msﬁmﬁ gl she pofdfic dook or
s.smm mrmfmf ghe rogues, ﬁvﬁvﬁfﬁ fo $he passon, in writing:

{£} Nodice of thas fﬁ?

{3} 4 dote and e -ﬁfﬁz‘:“? witfod se‘?e gm&fae am@ﬁ il m*mm? wﬁfg’ s%f
m‘aﬁé’a& i g"ér-sg ﬁge gﬁ‘mm fo ;mpsm oF s:ﬁsgssy Fash-dniaand e

..............................
PSR e A e e RS e TS S e St 2 S s AR ke O o o

Sefifidpensnraaivdmpasnidaddy ﬁ“ é"n‘a’f g"$§§§§§$‘€ Baok ar
£3~'*s’3§‘s’§ i ant m*m* &ff ' sﬁm ;zm s i 3?3%{3&‘*&,4? I LHHY ;ﬁsg by date and sine by
Serses gy inguive repoarding $he sintis of the regrest,
¢} If she governmeninl entily must deny fie person’s reguest fo Inspest or
copy e pudlic dook or Mmm isgmme ffee public bosk or rscovd, or o gast
sf?mmfgf Fambocndealaredddostedal i confidentlal, provide fo the persen, i
srifing:
{£} Notive of thei fact; and
{. 2} A m‘ﬁﬁms w g’fgf spm*’s"@s siptiste or S?ff?ffﬁ" §§5§£¥a ﬁm‘fmﬁ@: et

ardy fhal must be open for fuspection

’ W%W%%W
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x4

s %qé,
»

g :"._:-_b.-:'..:;:‘._.t ol T e ..- S \

. 4% *
SRR MM“
i S e .‘A & S e AL 5

o AR S R

B S L e R s Fs oo L TR FTheo g}rﬁygﬁgﬂﬂy&' af #his
Seciion sl sol be convrued $o profibl un arel soquest fo inspect o cony g
fudiic book or record,

Set. 5 Bxvept ax otherwise provided I secslon § of this act, i

& The confidentisliy of o pablic book or record, or a part shereof, &5 o
fesue dn o Judieial or administrative grocesding: and

2 The governmenial endly shat bas fegad custedy gr contral of the public
Hoak or secord auserls thal dhe public book or record, vr g port thesesf &
gonfideriial,
b the govermmenial esilly hay the burden of proving by « preponderasice of the
evidence fhaf the pubfle book or recerd, or g pars Sereg?, v confidenting

See. & & Pesedbetondieg! Eveent gy stherwite grovided &y ghils
subsection aud subseorion 3, nelwliistosding ony provision of faw et ks
declared @ public book or vecord, vr a pact Hierenf, io be vonfidentind, if o public
Sosk or sscord has Been in the fepal cnsiedy ar_gouiesl of snme sr meve
geversssyial exitles for ot foass 88 30 years, @ person way apply fe the distvice
wopr! af the commty It which Se-loontes tlhe poveramenind ensiy that curvonty
feay fegal custody ar conivel of the public bosk or recard iy fovaled for an ordsr
divecting hat goversunental entlly o alime the person fo nspsct or copy $he
public book or record, or o pard thereaf I the public Sook or vecord periains o o
ssfirad porsen, @ persos oy set anply for an arder pursEans o Sy Subsecifon
anill the peblic doak ar record hins besy fu $le fepaf pustedy or control of one o
mgre poeverymenial endltles for av feaxt 38 voars oF undil she deatd of the porsos fo
sedfianen dhe padlic ook ar record pestning, whichever 55 lajee,

& There s a rebuliolle presunption that ¢ persen whe applies for an order
as deseribed fn subsection 1 iy onviled So inspect or copy the public book or
record, oF a part thevesf, $had hie seeks fo fnspect or copy.

& dhg pravisions of subsection { do nof apafy fo any public Beok or record
perdeining fo au epplicens el bey been declored confidendal pursuant fo
gubserdion 4 of NRS 463028, A5 ssed fu shiy subsectlon, “npplicand® bas fie

A MR AR MUY

pzgsing averibed fo Jf Sy NES 4838135

*

Ser. 7. NRE 239,003 s hereby amended to read as follows:

232003 As used in this chapter, unless the context otherwise requires:

I Actust cost” means the dirset cost related 1o the reproductinn of 3 public
rreord. The term does not include 2 cost that a govemnmenial entity incurs
regardiess of whether o not & person requests » copy of a particudar public record.

2. "Committee” means the Commilies © Approve Schedules for the
Retention and Disposition of Official State Records,

3. “Ihvision” means the Division of State Library and Archives of the
Department of Culural Affzirs,
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Sengie Amendment Mo, 413 1o Senate Bl Mg, 123 Page §

4. "Govemmenial entity” means:

{8} An elected or sppointed officer of thus State or of & political subdivision of

this Statsg

{b) An Insthution, board, commission, bureaw, eouncd, depariment, division,
authority or other unit of government of this State or of 2 p@ﬂﬁsﬁaﬁ subdivision of
this States

(£} A university foundation, ss defined in NRE 396405, tod]

{d} An educational a‘“mmaﬁmma as defined in NRE ISR.T38, 1o the extent that
the foundation is dedivated o the assistance of public schuols H ; or

fe} Any other porron or songoversunenta! cntlly ot adelinisters, manapes
gr regaiafes on solviy, propeans, s¥eion or fecllly for or on deball of o
povernmenid oy Jevoribed In porapraply fu fo & feolusive, of B&
sedsection,

See. §. NRS 235810 i3 hereby amended 1o read 83 follows:

2300 1, PAY Boovepd ay otherwdse provided fn subvectlon £, ol publies
books and public records of & governmental entily; the contents of which sre not
ptherwise declaved by low 1o be confidentisl, must he opun &l all times during office
hours to inspection by any person, and may be fully copied or an absbwel o
memorsndum may be prepared from those public books sad public records, Any
such coptes, absirscts or memoranda mav be usad to supply the genernt public with
sopies, absivacts or memorands of the records or may be used v any other way ©
the advantags of the governmental emtity or of the general public. This section ﬁ“iﬁﬁ
not supersede or i any manner affect the federnl faws governing copyrights or
slarge, diminish or affect in sny other manner the rights of 8 person iy any wriften
book or reeord which s copytighted pursiant jo federad law,

2. & poversspentad ety daf Sas feped cuntedy or conirel of 8 pablic Soad
a5 soeord §§§s‘§§§ sof denp o reqiast made purseant {0 sebsection § fo tnspeot oF
copy ¢ gabifc dook or record on f@“fﬁ ﬁaﬁs‘ﬁs §§m§ s‘ﬁm rg:»::gs;ﬁfﬁf pﬁ&&f Ers:a@ﬁs o record
containgy  fnforamtion et #s . sefierdaudodmndy &
cosfideniinl I ihe poversmeental ﬁﬁa‘i"?{‘g £33 mﬁsm &?ﬁagﬁfﬁﬁ a’fﬁ?ﬁ’ﬂa‘?ﬁs e Sggssrsmfﬁ ghe
confidentinl Saformaiion from fhe .5.?,39‘“@5‘@?&‘&3&%? s*ms‘mfﬁsﬁ & she pabiic book ov
Fovard thad Seawd [t nor otfierwise fesafeslvradfpdenadaded confidendtial

J A gmfﬁmmﬁﬁaﬁ entity m;w -E‘H}i Bﬁji‘;s,ﬁ 53 EISQEER or record which {3
copyrighied solsly because it s mgwrsgﬁﬁﬁi

{3 4 A person may request a copy of 8 public record in any modivm in
which the public record is readily available. An officer, smployee or agent of a
governmental entity wha has § cped custody e casved of 8 public record shall not
refuse to provide 8 vepy of that gﬁsﬁsém recort in 8 readily avaliable medivn beoauss
e has alveady prepared or would prefer to provide the copy in a different medinm,

Seg, & NRE 2308185 i herehy amontded fo read as follows

23RBS 1 Records of & local povermnmental entity sve confidentinl snd not
public books or records within the meaning of NRS 2388108

{8} The records contain the pame, addvess, felephons number or other
identifying Information of & nutural porson; and

{b} The natwral pevson whose aome, address, telephone nomber or other
identifving information s comtained in the reeods srovided such information fo the
tocal governmental entity for the purpese of:

{1} Registering with or applying 1o the Jocal goveramental entity fiw e
iﬁﬁ a:sf any rocreational faeility or portion thersal that the focal governmentad entity

Ters for use trouph the accepiance of ressyvations; or

{2y On his own bahall or on behall of 3 mingr child, mgssmrmg oF
srrolling with or spplying © the local governmental entity for panticipation in an

R P o o o e
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Loy

ingtructional or recresdional activity or event conducied, operated of sponsored by
the focsd governmental e aiﬁ‘%’

2. The records deseribed o subsectiom | must be disclosed by & lossl
governmental entity only pursuant i

{m) A subposng or court srder, lawfully issued, rquiring the discloswre of such
FeCaT d::-,‘ _

{5} An offidavit of an stiorney setting forth that the disclosure of such records
is relevand to an investigation in anticipation of Htigation; '§ﬁ~&‘§

{e} A request by n repotler or editorial “s“?i;&i wee for the disclosure of such
secords, iF the reponier or editorial a’s‘!ﬁ;ﬂ{:% is emploved by or affilisted with &
newspaper, press association or commonially operated, federally ficensed sadio ov
selevisinn station g

fify The provivions of seefion § af 1his set,

3. Exgept as otherwise provided by specific statute or federsl Lm, 8 naturad
person shall not provide, and o local governmental entity shall nol require, ﬁ%a»;
social sscwrity msmber ﬁi‘ sy aatural person for the purposes s:mm,ﬁs,
subparagsaphs 1 }Mn‘ﬁﬁ{ of pamgragh (b} of subsection 1.

4. Az used im% seciion, unless the confext otherwise requives, “local
governmenia! entity”™ has the meaning ascribed to it fn NRS ﬁ%‘ 22
’ ‘ : wi R Pon e Sn i ,‘ e

W&@%&&%ﬂ@wmm b I8 ' sadeblitys
&m&&g@«@ﬁmw%@w@w&w&%mw%wmwwawﬁmmwww
{Deleted by amondment.}

See, J3 NRS 140§ herely amended {0 rond 23 §‘ﬂi§£§wg;

2IPC 1§, Exospt as otherwise provided in subsectlons 2 apd 3, the
Commission shall comply with the provisioss of chapter 241 of NRS and all
meetings of the Commission must be condusted In scoordance with that chapler,

T The Conunission may hold a closed mesting i

{2} Recelve securily brzdspg&,

{8} Digeuss procedures for responding fo soits of iororism and  relsted
emergencias: oy

fe} Disvuss deficiencies in security with respect to publie services, public
Facilities and infrastracture,
we i the Commistion é&iﬁmums_ upon & mgjority vale of Bs mambers, that the

pw‘é dizelosurs of sueh matlers would be Szi\ﬂm to compromise, jeopardize of
othenvise threaten the safety of the public,

3 P Excestas atherwize provided fa sscsion § of his agd, ol information
and materlals received or preparsd by the Commission «:%Ja’m a mesting closed
prirsuant to subsection 2 and all minutes and sudiovisual or sleciranis reproductions
of such a mecting sre confl sﬁ@ﬁfsai, ast subieet to subpoena or discovery, and not
subject o inspection by the general pubhic.

Ser. §2 NRE2BOIA0 B hereby amended to resd as Tollows:

238, 23%3 1, Bach political subdivision shall &dﬁ;sa. and maniain a response
plen, Bach new or revised plan must be filed within 10 days after sdoption oy
revision ‘w;iir

{2} The Division; and

(b} Caeh response agency that provides seeviess to the political subdivision,

2. The response plag m;gassmi By s ciion {must inchade

{a) A drawing or map of the layou ismﬁ‘ toundaries of the political subdivision;

R A R AP S e
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MINUTES OF THE SUBCOMMITTEE OF THE
SENATE COMMITTEE ON GOVERNMENT AFFAIRS

Seventy-fourth Session
Spprit B, 2007

The subcommities of the Senate Commities on Government Affairs was callad
to order by Chair Terry Care at 12:583 p.m. on Monday, Aprit B, 2007, in
Hoom £148 of the Legislative Bullding, Carson City, Nevads, Sxhibit A s the

Agenda. xhibit R is the Attendance Roster. All exhibits are avaiiable and on file
in the Hesearch Library of the Legislative Counsel Bursau. '

SUBCOMMITTEE MEMBERS PRESENT:

Senator Terry Care, Chair
Senator Bob Beers
Senater Randoinh J. Townsand

STAFF MEMBERS PRESENT:

Candice Nye, Assistant 1o Committes Manager
mileen O'Grady, Committee Counsel

Michaed J, Stewart, Commitiee Policy Analyst
Erin Miller, Comimittes Seoratary

GTHERS PRESENT:

Barry Srmith, Executive Director, Nevada Press Association
Frederick  Schiottman,  Adminisirator, Offender Management  Division,
Carson City, Department of Corrections

Scott Anderson, Deputy for Commercial Recordings, Office of the Secretary of
Siate

Trevor Haves, Meavada Press Assooiation

Wayne Carlson, Nevada Public Agency Insurance Pool

Morgan Baumnmgariner, Madic West

Hichard Yeoman, Administrative Services Officer I, Nevada Department of
Transporiation

David Emme, Chisf, Administrative Services, Division of Environmental
Protection, Siate Department of Conservation and MNatural Resourcaes

Maud Naroll, Chief Planner, Budget Division, Department of Administration
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Subcommities of the Sengte Committee on Government Affairs
apnril 8, 2007
Page 2

{HAIR CARE:
We open the subcommitigs meeting for Senate Bill {(8.8.) 123,

records. (BiDR 15-482)

CHAR CaRs:

There is 8 mock-up of S.8, 123 {Exhivt U that covers most of the issuss we
discussed in the last subcommittee hearing. The language in section 4 was
changed to have a response to the regquest by the seventh business day as
opposed 1w the second. There was testimony about what happens when vou
fave an agency in Carson City but the reguest is submitted in Hawthome. The
seven days is to sllow time 1o forweard the reguest to the parson who has
custody or control. That is the intent of the new language.

Heading further in section 4, it says i the govermnmmaent agency is unable to make
the public record available by the seventh business day, the person who has
custody or control will notify the reguestor of that fact and provide & date and
time after which the record will be avallable for the requestor to inspect their
copy. We have deleted the language sbout the tenth business day and added
fanguage, "I the public book or record is not available ..., the person may
inguire regarding the status of the reguest.” There is no final date when the
request has 1o be resolved. it allows the reguestor, if he or she feels they are
being ignored, o inguire of the entity, and the entity will have 10 respond at the
risk of facing suit.

There were some issues with line 38, My thought was in all cases, there would
have to be statutory authority, | am told that is not necessarily trus, and that is
the reason it now reads "statute or other legsal authority.” Does anvone want to
address what wa have dong in ssction 47

BARRY SMiTH (Executive Director, Nevads Press Association):
P would like to ses five business davs or seven calendar days as a compromiss
an the times period issue.

CHAIR CARE:

The testimony was for five or seven days. | met with staff this morning and told
therm 1o pul seven days 10 ses what happens.
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Subocommities of the Benate Commities on Government Affairs
April 8, 2007
Page 3

MR, SMITH:

These are good changes. We still have to deal with the issue of the clock
starting on a writien reguest, That is & good and falr ides,

FREDERICK  SCHLOTTMAN  {Administrator, Offender Management  Division,
Carson City, Department of Corrections):

P have an inguiry as 1o how this legisiation would work. Presumably, & member
af the public or an inmate would make a records reguest with no limitations on
the broadness of the request. it would be upon the Department to provids those
records within seven businegss davs. If they could not provide those records
within saven days, a8t what point would those records hecome declassified or
wousld the Department have 1o producs thoss records?

CHAIR CARE:
i do not know what you mean by declassified.

MR, SCHLOTTMAN:

The Department of Corrections has information that is classified from the
Faderal Bureau of Investigation. The information is retrieved from the National
Crime Information Center computer sysiem. The Department Director does not

have the authority to declassify that information, and that information is not
availabile to the public.

CHam CARE:
i it is not 2 public record, 1t would not fall under this stalute.

MR, BCHLOTTMARN:

That would be s guestion of litigation, &n inmate could say they would want 1o
see the records because they pertain 1o their criminal history and might have an
atfect on thelr standing in the Depanment.

CHAIR CARE:

We have & separats statute that talks about who may reguast records from the
grimminal repository. What do yvou do presently?

MR, SCHLOTTMAN:

We turm down the request because that information iz not avallable to the
imate.
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subcommiltee of the Benate Commitise on Government Affairs
April 3, 2007
Page 4

CHAIR CARE:
This is not intended to change anything that is currently not a8 public recard.

MR, DCHLOTTRAN:
At what point would the Depariment have 1o comply with a records request if it
could not meat that reguest within seven business days?

CHaR CaRe:

it it is a public record, they have 1o It the requestor know within seven davys
that they are working on it. The theory here is that the governmental entity will
be atismpting o comply in good faith. if a requestor does not think so, 8 judge
can maks that determination,

We added "custody or control” in section & to olanfy language. We did not
change the burden language. We taltked about the point at which a confidential
document becomes public. The 10-vear time Hmit is replaced with 30 vears.
Bomebody talked about a trade secret being confidential bavond 30 vesrs.
Thare i3 a presumption that after 30 years, the need is no longer there for it 1o
e confidential, but it is & rebutiable presumption. Guy Louls Rocha, Acting
Administrator, Division of State Library and Archives, Department of Cultural
Affairs, talked sbout the policy of the Division of State Library and Archives
where it is 30 years or the desth of an individual, whichever comes Iater. Is 30
years problematic for anyone so long as yvou would have an opportunity 1o say
the information should not be public and why?

Scorr anperson {Deputy for Commercial Becordings, Office of the Secretary of
Stateh

i dealing with agencies with regerd 10 records retention schedules, we come
acrpss a ot of confidential infermation. The rebuttable language heips, but there
could be a number of agencies affected by this. There could be information that
retaing iis confidential nature well after the 30-year pericd. For example, &
document regarding minors or an incident that happens early in someonea’s life
could have a nesd 1o remain confidential after 30 vears.

CHAIR CARE:

You are talking about records that deal with an individual, You say the rebuttsl
oresumption helps, but | do not know what slse to do with it i someone makes
the reguest, the entity could appesr in court and explain to the judge why the
information nesds 1o be confidential,
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RAR. ANDERSON:

The 30 vears or upon the death of the individual, whichever comes later, 18 8
good standard.

CHAR CARE:
Powill see i we can get that language in the bill, Section 8 is the redaction

provision. Can Commities Counsel address where we have the deletion in
section 8, subsection 27

CiEEN O'GRADY {Committee Counsel):
That was to address the same issus as I might not be declared confidential by
law, but it might be confidential under a balancing test.

CHaAIR CaRE:

Section 8 is deleted. That was the section about liability. There is no waiver of
the confidental status of the document ¥ the government fails a timely
response. There I8 no original language about written reguests. Trevor Haves
has ideas sboul what to do concerning oral versus writien requests. | can see
both sides of the issus.

TREVOR Maves {(Mevada FPress Association):

{ have looksd a1t the laws in this arsa and in all 50 states. A number of siates
that have time provisions and other mechanisms 1o enforce an open records law
aliow oral reguests. We do not want language o preclude oral requests because
the Nevada Press Association uses this method often and most entities respond,
A good compromise would be 1o sllow oral regquests, but the mechanisms that
are created by this law would not go into place until a written reqguest was
submitied. The time frame would not start untl a written request, including
g-mail and Tax, is submitted,

CHalR CaRe:
Would that mean that after five or seven days of submitting an oral reguest, if
you have recelved no response, your next step is 1o submit a written regquest?

fR. Haves:
Yes. f vou have a voluminous request, vou might want 1o start from a written

standpoint, But most requests arg handled by calling an agency and asking for
records,
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SENATOR BEERs:
Woudd the redaction provision pose a fiscal impact?

Cuaim CARE:
We can have Committes Counsel angd Research Division ook st that.

Mnr., Haves:

With regard to time frames, | researched other states. Nine states have 3 davs
or less response tme, and 17 states have § days or less, There are 33 siates
that have a time lmit. In previous testimony, people wers Tearful of litigstion,
but current law has no time Hmit. There is no provision stopping litigation from
commencing immediately. This bill gives the governmental entity time to work.
Litigation i expeansive and no ons wams 1o deal with i1,

Wavne CARLSCN {Nevada Public Agency Insurance Pooll:
| have writien testimony {Sxhubit D). B was written before | saw the modified

varsion so some of it can be disregarded, but some of it still applies. | have
trouble with the language in ssction 3 pertaining 1o the private organization
maintaining records that are public. There are records that are private business
records, and | cited examples in Txhibly Q. i1 is unclear which records are public
and which are private business records. The language does not narrow it down,
and it affects section 7 becauss the definition sublscts a "person” 1o these
issues. A person is an individus! or an organization of legal structure, Therefore,
it s possible an individual's personal records could become public because that
indhvidual administers a program on behalf of & public entity under a private
contract.

Crain CARE:

I am only tatking about those documents generated by the privats sntity that
would e comparable (o documents gensrated by the government had i done
that funcrion, This would not include personnel or proprietary information, We
cannot address severy situation, but | owill ask Committes Counsel 1o craft
language that might give vou more comfort.

fR. CARLSON:

We ask our vendors to maintain records they oreate on behalf of our program as
it they were government records, Perhaps something saving "oreated for the
purpose of being a public record” would narrow that definition.
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MORGAN BAUMGARTNER (RMedic West):

P support what Mr. Carlson said, My company has a franchise agreement. | am
not sure i 8 franchise agreement reaches the level of contracting or works like a
business license, but we provide certain records 10 the government antity with
which we have the franchise agreemeant. Those are public records, but we have
the same concemns. With the way the bill is drafted, it seams lke vou could
reach into our personnegl and financial records. That is not vouwr intent, but we
wiould like to see language that addresses that specific concsm.

{Hain CARE:

P am irying to let taxpayers have the opportunity 1o know what their 1ax dollars
are doing.

RS, BAUMGARTNER:

Gur franchise agreemsnt would have standards—such as ambulancs call times -
we have 1o submit 1o the public entity with which we contract, Mavbe vou can
craft something that states those are the public records or something narrowly
tatiored along those lines.

RicHarRD YEOMan {(Administrative Services Officer i, Nevsds Department of
Transportation):
We get requests all the time and have a ot of complex records. There is a
necessity to put those requests in writing. Thare neesds o ba some sort of
specificity addressed. | just finished a reguest that took B2.5 staff hours 1o fill
it was a "give me sverything vou have from here to here” request that was
difficult 10 sort through, We had o ask them (o spacify their nesds so we could
fill the request. On the redaction point, it would taeke two copies to get the
redacied copy to the individual, You have to make a copy of the original
document, use & hisck marker which can bs read through and make another

copy 1o obliterate the words behind the marker. There is a minor fiscal impact
bul a8 bigger impact on thme.

Dawvin Bvmag  {Chisf, Administrative Services, Division of Environmental

Protection, Btate Department of Conservation and MNatural Resourges);
From a practics! standpoint, you have addressed ow concerns. | would ask vou
1o consider an explicit exception for the wade secret or confidential business
mformation at the beginning of section 8,
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MR, SCHLOTTMAN:

The Department of Correstions does not have any in-house legal staff to do
redactions and imited staff to handle records. | would anticipate s substantial
fiscal impact given the number of vexatious Htigators within the Depariment.

CHAIR CARE:;

in the case of litigation, it will be different. if they are going to sus, they will
suig. Tnis statute aside, they will be entitiad 1o certain documents,

MR, SCHLOTTMAN:

Given the organized nature of some inmate groups, they would attempt o
overwhelm the Department with information reguests. For us 10 show good
faith effort to honor thoss requests would be 3 substantial undertaking.

CHAIR CARE:
Do we have a vaxatious litigator statuts in Nevada?

B, SCHLOTTMAN:
Yes, we do. it is not used very often.

SENATOR BEERS:
Can we exempt imates from utilizing the statute?

LHaR CARE:
P wouid hate 1o get into that inday.

PR, SCHLOTTMAN:

That would be an interssting way to pursue this. How would inmates keep
these documents in & small cell? There are logistical problems involvead,

MauD Naroul {Chief Planner, Budgst Division, Department of Administration):
The custedy or control language in section 4 {5 an issue. If that could be
changed o Tisgal custody,” that would be better. The records center has
physical custody of many agency records but not legal custody. We would
appreciate that the request be in writing in order for the statuis 10 apply.

CHaIR CaRE:

P woudd Bke 10 recommand 1o the Commities that we move 1o amend and do
pass except i section 3, the language needs to be amended to give more
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cemfort 1o the private agencies, We also need to clarify the language of custody
ar control to isgal custody or control” Do the Subcommittes members have a
preference for five or seven days? My preference is fiva business days.

SEMATOR BEERS:
Five days is fins with me.

GEMNATOR TOWNSEND:
P am fineg with flve davs.

{HAIR CARE

We will alse dclarify the 30-vears provision to "30 vears or the death of the
individual, whichever comes later” on records pertaining 1o an individual, The
language suggested by Mr. Haves thal the reguests may bs oral bul written
raguesis will start the time frame should alse be added. These will be my
recomynendations to the full Committes. This mesting is adipurned at 1:30 n.m.

RESPECTFULLY SUBMITTED:

Eriny Miller,
Committes Secratary

APRROVED BY:
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DECLARBATION OF MATHAN HILL INSUPPORT OF CITY OF HENDERSON’S
RESPONSE TO LAS VEGAS REVIEW-JOURNAL’S AMENDED

NRESS235.001/PETITION FOR WRIT OF MANDAMUS/APPLICATION
FOR DECLABATORY AND INJUNCTIVE RELIEF

NATHAN HILL hereby declares that the following is true and correct under the
penalties of perjury:

I. I am the Archives and Records Manager in the City Clerk’s Office for Respondent
City of Henderson (the *City™),

2. I make thas Declaration in support of the City’s Hesponse {o Las Vepas Review-
Journal’s Amended Public Records Reguest Act Application Pursuant to NRS §
239.001/Petition for Writ of Mandamus'Application for Declaratory and Injunctive Relief
{the “Response™).

3. I have personal knowledge of the facits set forth herein, except where stated upon
information and belief, and where 5o stated, [ believe them (o be true.

4. @am over the age of eightesn years and am mentally competent.

3. The City Clerk’s Office is responsible for fulfilling public records requests. During
2016, the City Clerk’s Office received and fulfilled over 2,300 public records requests.
Examples of records requested by the public include contracts, plans, drawings, and permits.

6. The City Clerk’s Office did not charge any fees to flfill 2 significant majority of
these public records requests and, in most cases, the reguests were completed in a matter of
days.

7. The City Clerk’s Office rarely charges “extraordinary use” fees to fulfill public
records  roguests. Accor&iing to City records, the City Clerk’s Office assessed the

extraordinary use fee one time during 2016,
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8. 1 have been the Archives and Records Manager in the City Clerk’s Gifice for seven

years. To my knowledge, this is the first public records lawsuit filed against the City since |

have been Archives and Records Manager.

I declare under penally of perjury that the foregoing is true and correct,

DATED this ¢ *° day of March, 2017,
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NATHANHILL™
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12/29/2016

JA023 — JAO024

Amended Public Records Act Application
Pursuant to NRS 239.001/ Petition for
Writ of Mandamus / Application for
Declaratory and Injunctive Relief -
Expedited Matter Pursuant to Nev. Rev.
Stat. 239.011

02/08/2017

JA026 — JA167

City of Henderson's Motion for Stay
Pending Resolution of Nevada
Supreme Court Appeal, on
Application for Order Shortening
Time

4/05/2018

JA0813 — JA0950

City of Henderson's Opposition to
Las Vegas Review-Journal's
Motion for Attorney's Fees and
Costs

7/10/2017

JA0530 — JA0642

City of Henderson's Responseto Las
Vegas Review-Journa's Amended Public
Records Act Application Pursuant to
NRS 239.001/Petition for Writ of
Mandamus/Application for Declaratory

03/08/2017

JA0190 — JA0295

COH’ s Opposition to LVRJ s Mation
for Clarification
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JAO0703 - JA0708

LVRJ s Mation for Extension of Timeto
Submit Proposed Order Granting for
Attorney’s Fees and Costs (Second
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Memorandum in Support of Application
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Injunctive Relief
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Minutes from Hearing on City of
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JosH M. REID, City Attorney i

Nevada Bar No. 7497

CITY OF HENDERSON

240 Water Street, MSC 144
Henderson, Nevada 89015
Telephone: 702.267.1200
Facsimile: 702.267.1201

Josh Reid@cityothenderson.com

CLERK OF THE COURT

DENNIS L. KENNEDY

Nevada Bar No. 1462

BAILEY < KENNEDY

8984 Spanish Ridge Avenue

Las Vegas, Nevada 89148-1302
Telephone: 702.562.8820
Facsimile: 702.562.8821
DKennedy@BaileyKennedy.com
SHarmon(@ BaileyKennedy.com
KStout@BaileyKennedy.com

Attorneys for Respondent
CITY OF HENDERSON

DISTRICT COURT
CLARK COUNTY,NEVADA
LAS VEGAS REVIEW-JOURNAL,
Case No. A-16-747289-W
Petitioner, Dept. No. XVIII
VS. Date of Hearing: March 30, 2017
CITY OF HENDERSON, Time of Hearing: 9:00 A .M.

Respondent.

CITY OF HENDERSON’S RESPONSE TO LLAS VEGAS REVIEW-JOURNAL'’S
AMENDED PUBLIC RECORDS ACT APPLICATION PURSUANT TO NRS
239.001/PETITION FOR WRIT OF MANDAMUS/APPLICATION FOR DECLARATORY
AND INJUNCTIVE RELIEF

Respondent, City of Henderson (the “City”), submits its Response to Las Vegas Review-
Journal’s (“LVRJ’) Amended Public Records Act Application Pursuant to NRS 239.001/Petition for
Writ of Mandamus/Application for Declaratory and Injunctive Relief (the “Petition”). This
Responsc is based on the Memorandum of Points and Authorities below, the exhibits attached hercto

and papers and pleadings on file with the Court and any oral argument the Court may entertain.
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MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION
9,621 electronic files. 69,979 pages of documents. By the time LVRI filed its Amended

Petition the City had prepared — and LVRIJ spent days inspecting — this astronomical compilation of
records matching the search criteria LVRIJ crafted under the Nevada Public Records Act (“NPRA”).
LVRIJ has never, including in its Amended Petition, requested a single copy of any of the documents
it inspected.

LVRJ’s Amended Petition improperly seeks this Court’s determination of issues that are
moot, or worse, manufactured. Moreover, this entire dispute arose because LVRI deviated from a
long history of cooperation with the City. That deviation resulted in the sequester of nearly two
weeks of taxpayer funded personnel time and the preparation of the tens of thousands of pages of
documents LVRJ apparently now does not want. On multiple occasions, LVRI, and/or its counsel,
refused the City’s invitations to refine its request to avoid this waste of taxpayer, and now this
Court’s, resources.

The only real dispute for this Court to decide is whether a handful of documents, withheld by
the City under well-established exceptions like the attorney client privilege and the deliberative
process privilege, should be produced to LVRIJ. However, in a manipulation of the NPRA, LVRIJ
improperly seeks this Court’s intervention for declaratory or injunctive relief concerning certain
provisions of the NPRA and the Henderson Municipal Code.

The relief, remedies, and procedures under the NPRA are exclusive and do not include
declaratory or injunctive relief. Moreover, the issues LVRIJ raises are moot, and LVRJ has made no
attempt to justify an exception to the well-settled principle that this Court decide only live cases and
controversies. Even if this Court entertained LVRIJ’s improper requests, LVRJ’s arguments fail.

With regard to the limited documents the City redacted or withheld, LVRIJ’s arguments are
misguided and dangerous to the public. LVRI’s contention that the City waived its statutory
responsibility to withhold or redact documents or information because it did not assert its basis for
withholding within five days is absurd. If endorsed by this Court, LVRI]’s position would punish the
public by practically ensuring the release of confidential information contained in public records
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held by public bodies. Likewise, LVRJ’s shotgun approach at invalidating the City’s bases for
withholding documents fails.

LVRIJ has cloaked its dispute, if there is any, with the City in the transparency principles
enshrined in the NPRA, but upon examination it is clear that this dispute is not about those
principles. This dispute, for LVRIJ, is about abusing the NPRA to secure the ability to commandeer
public servants, free of charge, to respond to broad requests for its business purposes, then partnering
with legal counsel to recover unnecessary legal fees for manufactured violations of the NPRA.!
This Court should deny LVRIJ’s petition in its entirety.

I1. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

The City receives and fulfills thousands of public records requests. During 2016 alone, the
City Clerk’s Office received and fulfilled over 2,300 public records requests. The City Clerk’s
Office did not charge any fees to complete a significant majority of these public records requests
and, in most cases, the requests were completed in a matter of days. The City Clerk’s Office rarely
charges the “extraordinary use” fee at issue in this case. In fact, according to City records, the City
Clerk’s Office assessed the extraordinary use fee one time during all of 2016.

On October 4, 2016, the City received a public records request from LVRI (the “Request”™)

asking for the following documents during the date range of January 1, 2016 to October 4, 2016:

(1) All emails to or from City of Henderson Communications
Department personnel, Council members, or the Mayor that contain
the words “Trosper Communications,” “Elizabeth Trosper,” or “crisis
communications;” (2) All emails pertaining to or discussing work
performed by Elizabeth Trosper or Trosper Communications on behalf
of the City of Henderson; (3) All documents pertaining to or
discussing contracts, agreements, or possible contracts, with Elizabeth
Trosper or Trosper Communications; and (4) All documents pertaining
to or discussing the terms under which Elizabeth Trosper or Trosper
Communications provided, provide, or will provide services to the
City of Henderson.

See Declaration of Brian R. Reeve attached hereto as Exhibit A, at 49 4-5; LVRIJ’s Request,

attached hereto as Exhibit B. The Request asked the City to provide responsive electronic records

1 LVRI is no stranger to such legal schemes. See htips.//en wikipedia org/wiky/Righthaven.
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in their original electronic form attached to an email or downloaded to an electronic medium. See
Exhibit B. The Request asked the City to waive any applicable fees, but noted: “[i]f you intend to
charge any fees for obtaining copies of these records, please contact us immediately (no later than 5
days from today) if the cost will exceed $50.” Id.

On October 11, 2016, five business days after receiving the Request, the City provided its
initial written response as required by NRS 239.0107 (the “Initial Response™). See October 11, 2016
correspondence, attached hereto as Exhibit C. In its Initial Response, the City informed LVRJ that
it had found approximately 5,566 emails matching the search terms set forth in the expansive
Request. Id. These 5,566 emails contained approximately 9621 electronic files and consisted of
approximately 69,979 pages. See Exhibit A at 4 6. In light of the large universe of documents and
the City’s responsibility to safeguard confidential information, i.e. non-public records, the City
explained that the Request would require extraordinary research and use of City personnel to
complete. See Exhibit C. The City estimated that it would take approximately 74 hours for City
staff to review the electronic files to determine whether to withhold or redact any confidential
documents or information within the responsive files. Id. Under NRS 239.055, the City provided
LVRJ with an estimate of $5,787.89 to complete the Request and explained how the City arrived at
its estimate. /d. In accordance with City policy,” the City requested a 50% deposit of the fees and
informed LVRIJ that it would take three weeks to complete the review once the deposit was received.
1d.
/17
/17
/17

2 The City’s policy is consistent with NAC 239.864(1) and (2), which provides, in pertinent part, that if a records

official of an agency of the Executive Department charges a fee to provide a copy of a public record, the official:

(a) May require the person who requests a copy of a public record to pay a deposit of not more than the
estimate of the actual cost of providing the copy; and

(b) Shall require the person who requests a copy of a public record to pay the fee for providing the copy,
including, without limitation, postage for mailing the copy, if applicable, before the person receives the copy.
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On October 12, 2016, LVRI’s attorney, Margaret McLetchie, called the City to discuss the
City’s Initial Response. See Exhibit A at 4 8. Ms. McLetchie disputed the City’s ability to charge
extraordinary fees to complete the Request and wanted to know why the City had so many emails
matching LVRIJ’s search terms. Id. at 9. Counsel for the City explained to Ms. McLetchie that the
City was still in the process of removing duplicate emails in its document review system and that the
estimated cost to produce the documents likely would decrease once this process was completed. /d.
at 9 10. During the call, the parties discussed potentially narrowing the search terms to decrease the
number of email hits and whether the City would be willing to lower its fee estimate. Id. at 4 11.
Counsel for both parties resolved to go back to their respective clients to work on a solution. /d.

Ms. McLetchie represented that she would call back on October 17, 2016, to discuss the matter
further. Id.

Ms. McLetchie did not call the City on October 17, 2016. Id. at 9 12. After waiting a week
with no contact from Ms. McLetchie, counsel for the City called Ms. McLetchie’s office on October
25, 2016, to further the parties’ October 12th discussion in an attempt to work out a resolution. /d. at
9 13. Counsel for the City was informed by Ms. McLetchie’s office that Ms. McLetchie was out of
town until November 4, 2016. Id. Counsel for the City asked for a return call once Ms. McLetchie
returned to the office. Id.

Ms. McLetchie never returned the City’s phone call and did not otherwise attempt to contact
the City to work on a resolution. Id. atq 14.* Instead, after more than six weeks had passed since

communicating with the City and without any prior warning, LVRIJ filed suit against the City on

3 On October 12, 2016, the LVRJ reporter who submitted the Request, Natalie Bruzda, announced on Twitter that

she  would officially begin  the  higher  education beat the  following  Monday. See
https.//twitter.com/NatalicBruzda/status/ 786238453931356160. Based on this announcement, 1t was unclear whether
LVRJ was still interested in the requested documents.

4 In 1ts Memorandum 1n Support of the Petition, LVRIJ states: “On November 29, 2016, after an informal effort to
resolve this dispute failed, the Review-Journal filed a Petition for Writ of Mandamus with this Court on November 29,
2016.” See Memo in Support at 4:10-12. This characterization i1s misleading. The “informal effort to resolve thig
dispute failed” because LVRJ did not want to resolve it. LVRJ never contacted the City on October 17, 2016, as
promised, to discuss options to reduce the time and expense associated with completing the Request, and failed to return
the City’s October 25, 2016 call. Indeed, over six wecks had passed since the parties’ October 12! telephone conference
when LVRIJ, without any prior warning, filed suit against the City. This is the equivalent of a party filing a motion to
compel discovery without participating in the meet and confer process required by the rules of civil procedure.
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November 29, 2016, claiming that the City had refused to provide LVRJ with the requested records.
Id. This is simply not true. The City never refused or denied LVRI’s request. /d. As demonstrated
in the October 11, 2016 correspondence and via telephone conversations, the City was prepared to
review and provide copies of all responsive public records. In truth, LVRJ simply did not want to
pay the fee for “extraordinary use of personnel or technological resources” authorized by NRS
239.055. Nor did LVRJ want to modify its search terms to create a more defined universe of
documents.’

After the City was served with the Petition, the City wrote Ms. McLetchie a letter expressing
surprise at the lawsuit given LVRIJ’s silence with respect to the Request for over six weeks and the
fact that the City has always worked with LVRJ to modify the scope of records requests by using
agreed upon search terms, or other methods to reduce the time and cost of producing large numbers
of electronic documents. See Exhibit A at 9§ 15; December 5, 2016 letter attached hereto as Exhibit
D. The City’s December 5™ letter also expressed disappointment in the lawsuit since the parties
have also been able to resolve such issues in a way that has resulted in LVRJ paying a minimal
amount for public records over the past two years. Exhibit D at 3. According to City records, LVRJ
has made 46 separate public records requests to the City since 2015, and LVRIJ has paid the City a
total of $241.11 in fees for these records. Id. This amounts to approximately $5.24 per request.

The City’s December 5 letter noted that City employees spent 72 hours processing LVRI’s
Request and provided the actual cost of personnel time to complete the Request ($5,303.32). Id. As
a compromise, however, the City offered to reduce the fee to $3,226.32. Id. The City emphasized
that despite the filing of the lawsuit, it was still amenable to working with LVRJ on a mechanism to

provide LVRJ with the requested documents, and working on a protocol for future requests. 7d.

> The best proof of the breadth (or overbreadth) of LVRI’s original request 1s the fact that even LVRIJ complained

that the universe of documents that resulted from its requested search was overbroad. For example, after the City
permitted LVRI to inspect the documents free of charge (explained more fully below), LVRIJ questioned why it had to
review a number of documents it believed were not responsive to LVRI’s search terms, including an image of the gorilld
Harambe. See Exhibit A at ¢ 19; see also July 4, 2016 email regarding crisis communications presentation attached
hereto as Exhibit E. In fact, the image of Harambe was responsive to LVRJ’s overly broad request because it was d
JPEG in an email regarding a crisis communications presentation. The email 1s dated July 4, 2016, was addressed to 4
member of the City’s Communication Department, and it contained the words “crisis communications”, and thereforg
matched LVRI’s search criteria. See Exhibit B.
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Subsequently, the parties’ respective counsel conferred about LVRIJ’s Request, making the
documents available for inspection, and the City’s production of an initial confidentiality/privilege
log. See Exhibit A at9q 17. The City agreed to allow LVRI to inspect the documents on a computer
at City Hall. 1d. at 4 18. LVRIJ’s inspection took place over the span of several days. Id. Notably,
after completing its inspection of the documents, LVRIJ did not request a single copy of any of the
documents it reviewed. /d.

On December 20, 2016, the City provided LVRJ with an initial list of documents for which it
was asserting confidentiality or privilege. Id. at 9 21; see also initial withholding log attached hereto
as Exhibit F. Approximately two weeks later, Ms. McLetchie asked the City to provide a more
detailed withholding log that would allow her to evaluate the City’s confidentiality assertions. Id. at
923. The City complied with this request and provided an updated log on January 9, 2017. 1d.;
Second Withholding Log attached hereto as Exhibit G. Ms. McLetchie was not satisfied with the
second withholding log because it did not list the actual names of attorneys and paralegals or other
staff members sending or receiving correspondence. Exhibit A at 4 25. Instead, for example, the
second log would say: “Electronic correspondence containing communication between attorney and
staff made for the purpose of facilitating legal services re Trosper contract terms.” See Exhibit G.
The log identified the staff person or City employee by name, but did not identify the attorney or
paralegal from the City Attorney’s Office by name. /d.

While it is not clear how knowing the name of the attorney who sent or received an email
helps to evaluate a claim of privilege, the City, once again, accommodated LVRIJ’s request and
provided the attorneys’ and paralegals’ names to LVRJ in a third version of the withholding log.
Exhibit A at 9 26; see also Third Withholding Log attached hereto as Exhibit H. Around the same
time the City provided LVRIJ’s counsel with the Third Withholding Log, counsel for the City asked
Ms. McLetchie to contact them if she had any questions or concerns regarding the Withholding Log
so that the parties could discuss them and attempt to resolve them without having to involve the
Court. See Exhibit A at 9 28. Notwithstanding the City’s request to meet and confer about any
questions or issues LVRIJ might have with the Third Withholding Log, and consistent with LVRJ’s
uncooperative behavior in this dispute, Ms. McLetchie never contacted the City about the issues she
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now raises in the Amended Petition. Exhibit A at § 29.

The City receives and fulfills thousands of public records requests. During 2016 alone, the
City Clerk’s Office received and fulfilled over 2,300 public records requests. See Declaration of
Nathan Hill attached hereto as Exhibit L at q 5. The City Clerk’s Office did not charge any fees to
complete a significant majority of these public records requests and, in most cases, the requests were
completed in a matter of days. Id. at § 6. The City Clerk’s Office rarely charges the “extraordinary
use” fee. Id. atq 7. In fact, according to City records, the City Clerk’s Office assessed the
extraordinary use fee one time during all of 2016. Id. Notwithstanding the thousands of requests the
City handles, the City could not identify a single lawsuit filed against it concerning public records in
at least the last 7 years.

III. ARGUMENT

The Court should deny LVRJ’s Amended Petition for three reasons. First, the Amended
Petition itself is improper with regard to everything except the documents the City redacted or
withheld because NRS 239.011 only applies when a government entity denies a public records
request. The City never denied LVRI’s Request. Further, LVRI’s requests for declaratory and
injunctive relief are not the exclusive remedies set forth in NRS 239.011 and in any event, its claims
for such relief are moot. Second, the City’s fee for the extraordinary use of its personnel and
technological resources is authorized pursuant to NRS 239.055 and, as a result, the Court should
enter an order directing LVRIJ to pay the City $34,989.50 for the extraordinary resources necessary
to respond to LVRJ’s Request. Finally, LVRJ’s arguments with respect to the City’s Third
Withholding Log are misplaced as the City’s log more than satisfied the requirements of NRS

239.0107 and Reno Newspapers, Inc. v. Gibbons, 127 Nev. 873,266 P.3d 623 (2011).°

A. LVRJ’s Petition Exceeds the Scope of NRS 239.011 and In Anvy Event Its Claims
for Declaratorv and Injunctive Relief are Moot.

1. LVRJ’s Petition Exceeds the Scope of NRS 239.011 and Seeks Remedies
Beyond the Exclusive Remedies Set forth in the NPRA.

NRS 239.011 establishes by statute, the scope of actions that may be brought under the

6 Should the Court be inclined, the City is amenable to having the Court conduct an in camera review of the

withheld documents.
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NPRA, the expedited procedure for hearing them, and the exclusive remedies that may be obtained:

1. If a request for inspection, copying or copies of a
public book or record open to inspection and copying is denied, the
requester may apply to the district court in the county in which the
book or record is located for an order:

(a) Permitting the requester to inspect or copy the book or
record; or

(b) Requiring the person who has legal custody or control
of the public book or record to provide a copy to the requester, as
applicable.

2. The court shall give this matter priority over other civil
matters to which priority is not given by other statutes. If the requester
prevails, the requester is entitled to recover his or her costs and

reasonable attorney’s fees in the proceeding from the governmental
entity whose officer has custody of the book or record.

Where a proceeding is created by statute and the proceeding otherwise does not exist under
the common law, the proceeding created under statute is presumed to be exclusive and complete as
to the procedure to be followed. Gibby’s Inc. v. Aylett, 96 Nev. 678, 680-81, 615 P.2d 949, 951
(1980) (reviewing statute creating unlawful detainer action and determining: “It is purely a statutory
proceeding and remedy, unknown to the common law. As such, the statute must be strictly construed
and 1s presumably exclusive and complete as to the procedure to be followed pursuant to it.” (citing
Farnow v. District Court, 64 Nev. 109, 121, 178 P.2d 371, 377 (1947))), see also United States v.
Babcock, 250 U.S. 328, 331 (1919) (“That where a statute creates a right and provides a special
remedy, that remedy is exclusive.”); Hoerstman Gen. Contracting, Inc. v. Hahn, 711 N.W.2d 340,
346 (Mich. 2006) (finding that comprehensive legislative scheme concerning negotiable instruments
abrogated other common law remedies); Bourgue v. Wausau Hosp. Center, 427 N.W.2d 433 (Wis.
Ct. App. 1988) (“[1]t is a fundamental principle of statutory construction that absent a legislative
indication to the contrary, the legislature is deemed to have intended a comprehensive statutory
remedy to be exclusive.”); Stevenson v. Superior Court, 941 P.2d 1157, 1168 (Cal. 1997) (“[ W]here
a statute creates a right that did not exist at common law and provides a comprehensive and detailed

remedial scheme for its enforcement, the statutory remedy is exclusive.” (quoting Rojo v. Kliger, 801
P.2d 373, 381 (Cal. 1990))).
/1
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First, to the extent LVRJ’s Petition seeks any relief regarding the overwhelming majority of
the 9,621 documents (69,979 pages) that it has already reviewed, the Amended Petition is improper

because the City did not deny LVR]’s request. In fact, not only did the City not deny LVRI’s

request, it bent over backwards to accommodate LVRI’s broad Request despite LVRI’s broken
promises to return phone calls to aid in refining the scope, cost and time related to its Request.’
Under NRS 239.011(1), denial of a request is an essential prerequisite for petitioning this Court, and
there is no question the City did not deny LVRI’s Request (with the exception of the documents the
City identified on its Third Withholding Log).

LVRJ’s Petition seeks the following relief:

1. That the court handle this matter on an expedited basis
as mandated by NRS 239.011;

2. That this court i1ssue a writ of mandamus requiring that
Defendant City of Henderson immediately make available complete
copies of all records requested but previously withheld and/or redacted
(other than documents that were redacted to protect personal
identifiers);

3. Injunctive relief prohibiting Defendant City of
Henderson from applying the provisions contained in Henderson
Municipal Code 2.47.085 and the Policy to demand or charge fees in
excess of those permitted by the NPRA;

4. Declaratory relief stating that Henderson Municipal
Code 2.47.085 and the Policy are invalid to the extent they provide for
fees in excess of those permitted by the NPRA;

5. Declaratory relief limiting Henderson to charging fees
for “extraordinary fees, in those circumstances that permit it, to fifty
cents per page and limiting Henderson from demanding fees for
attorney review;

6. Reasonable costs and attorney’s fees; and

7. Any further relief the Court deems appropriate.

See PI’s. Amended Petition at pp. 11-12.

7 LVRI’s inconsistent conduct concerning this dispute cannot be understated. First, after failing to return

telephone calls and ignoring the City’s attempts at cooperation, LVRJ sued the City complaining that the City was
attempting to hide documents. See Exhibit A at 49 11-14. Then, after the City produced the documents it never
withheld, LVRIJ complained that the City produced too much, and after rejecting another offer by the City to avoid
burdening this Court, filed the Amended Petition, flipping its position back to the inaccurate contention that the City is
withholding documents. See supra fn. 4.
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LVRIJ’s third through fifth requests are improper and fall outside the scope of the
exclusive process and relief set forth under NRS 239.011%, which makes clear that LVRJ may
petition this Court for an order: (1) permitting inspection (which has already taken place) or (2)
compelling the production of a copy to the requester (which LVRIJ has not requested in its Amended
Petition). That’s it.

NRS 239.011(1) does not mention an order for declaratory or injunctive relief in its exclusive
remedies, and it would be impermissible to allow requests for such remedies to proceed under the
special procedures set forth in NRS 239.011(2). Under NRS 239.011(2), this Court is required to
give NPRA petitions priority over all other civil matters to which priority is not given by other
statutes and entitles a prevailing requestor to recover costs and attorneys’ fees.

Had the legislature intended to allow this Court to issue declaratory or injunctive relief
pursuant to NRS 239.011 — both of which may be tried to a jury (see NRS 30.110), and neither of
which provides for recovery of attorney’s fees or priority over other matters — it would have said so
in the NPRA, but it did not. As a result, LVRIJ’s requests for declaratory and injunctive relief
requesting interpretations and limitations of NRS 239 and HMC 2.47.085 fall outside the exclusive

remedies and procedure provided under NRS 239.011 and are improper.’

2. LVRJ’s Justiciability Arguments Concerning Declaratory and Injunctive
Relief Fail.

According to LVRYI, its claims for declaratory and injunctive relief (which are improper
under NRS Ch. 239) are justiciable because: (1) there is a live controversy because the City has not
provided copies of the documents it has already reviewed (something LVRIJ does not seek in its
Amended Petition); and (2) “Henderson has been failing to comply with the NPRA and been acting
arbitrarily and capriciously with regard to assessing fees to NPRA requestors” (a baseless assertion

unsupported by evidence or the City’s history with LVRJ).!® See Amended Petition at pp. 10-11.

8 The remaining requests, while potentially procedurally proper are without merit.

7 The City does not dispute that declaratory or injunctive relief may be proper as part of some other action, but,
not under NRS 239.011 as part of a priority petition where the prevailing requestor may recover attorney’s fees.

10 See Exhibit D; Exhibit L at 99 5-7.
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LVRI further contends that that even if there were not a live controversy, this court should consider
“the matter” because this issue is “capable of repetition yet evading review.” See id.at 10.

LVRIJ misstates the facts and the law. A “court’s duty is not to render advisory opinions but,
rather, to resolve actual controversies by an enforceable judgment.” Personhood Nevada v. Bristol,
126 Nev. 599, 602, 245 P.3d 572, 574 (2010). “[A] controversy must be present through all stages
of the proceeding, and even though a case may present a live controversy at its beginning,
subsequent events may render the case moot.” /d. In some instances, where a case is subsequently
rendered moot, a court may still consider it if the party seeking to overcome the mootness establishes
that: (1) the duration of the challenged action is relatively short, (2) there is a likelihood that a
similar issue will arise in the future, and (3) the matter is important.” Cashman Equip. Co. v. W.
Edna Assocs., Ltd., 132 Nev. Adv. Op. 69, 380 P.3d 844, 853 (2016) (citing Bisch v. Las Vegas
Metro. Police Dep't, 129 Nev. 328, 334-35,302 P.3d 1108, 1113 (2013)). While there may be an
outstanding dispute under NRS Ch. 239 concerning the City’s claims of privilege or confidentiality,
that does not mean there is a live dispute concerning declaratory or injunctive relief over the
interpretation of NRS Ch. 239, the City’s municipal code or the 69,979 pages of documents LVRJ
has already reviewed and is not asking for in its Amended Petition.

LVRJ has made no attempt other than a rote recitation of part of the legal requirements for
continuing a dispute that has become moot. LVRIJ does not contend that the duration of the
challenged action here is short, it has not established that there is a likelihood that a similar issue will
arise in the future, and has offered nothing to show that this matter 1s important beyond LVRIJ’s
interests.

In fact, all of these factors cut against LVRJ. The duration of the challenged action here —
the request and production of documents pursuant to the NPRA — is not short. Compare In re
Guardianship of L.S. & H.S., 120 Nev. 157, 162, 87 P.3d 521, 524 (2004) (applying mootness
exception where temporary guardianships and medical emergencies were at issue, which the court
considered to be emergencies of “short duration”). Most importantly, the fact that the issue LVRIJ
now raises will not “evade review” in the future is fatal to its claims for declaratory and injunctive

relief. Bldg. & Const. Trades Council of N. Nevada v. Carson City Sch. Dist., 128 Nev. 883, 381
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P.3d 595 (2012) (“However, even if the matter is an issue of widespread importance and is capable
of repetition, the issue must also be ‘evading review’”). NRS 239.011 provides LVRIJ with a
mechanism to bring future public records disputes if LVRJ makes additional requests in the future.

Moreover, even if the duration of the challenged action here were short, the NPRA provides
an expedited mechanism for resolving disputes. See NRS 239.011(2). The Nevada Supreme Court
has dealt with such cases and squarely rejected claims for continued determination of a moot issue
where a statutory scheme, such as NRS Ch. 239, provides an expedited procedure for resolution. Seq
Personhood Nevada, 126 Nev. at 603, 245 P.3d at 575 (dismissing appeal as non-justiciable and
stating: “As to appellants’ concerns that the initiative-challenge statute does not allow adequate time
for pre-challenge signature gathering or for judicial review, we note that while the initiative
deadlines in general are relatively short, the district court must expedite any challenges to an
initiative, NRS 295.061(1) .. .”).

Further, LVRJ has offered no argument or evidence that there is a likelihood that a similar
issue will arise. In reality, the City’s history with LVRJ demonstrates that disputes like this one
have not occurred in the past. See Exhibit D. The dispute in this case arose only because LVRJ
chose not to respond to the City’s multiple attempts to avoid it and because LVRJ’s broad request
necessitated the use of extraordinary resources -- this dispute is limited to the specific facts of the
case. See Personhood Nevada, 126 Nev. at 603—-04, 245 P.3d at 575 (rejecting appeal in part
because specific facts in the case limited likelihood of repetition).

Finally, while the NPRA is of great importance, the issue LVRI raises is not. Other than its
own complaints concerning this particular Request, LVRJ has offered nothing besides its baseless
assertion that other requestors are suffering from the City’s interpretation of NRS Ch. 239 or the
terms of HMC 2.47.085. The City takes its obligations under the NPRA seriously. Not only has the
City invested significant resources in employees and technology to better handle requests, the City
has a long standing history of working with requestors, including LVRIJ, to process their requests in
a timely and efficient manner. The City does so thousands of times a year. See Exhibit D at 2-3;
Exhibit L at ¥ 5-8. This matter may be important to LVRIJ, but that alone does not make it a matter

of great public significance for purposes of justiciability. Id. at 603-04, 245 P.3d at 575 (holding
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that appeal of ballot initiative was not justiciable and stating: “Further, it is not clear that this matter,
which concerns facts specific to this initiative, is of such public, widespread importance to
necessitate this court’s review regardless of the claimed inability to provide effective relief.”). As a

result, this Court should decline to entertain LVRIJ’s request for declaratory or injunctive relief.

B. The Court Should Order LVRJ To Payv For The City’s Extraordinary Use Of
Technological Resources And Personnel Under NRS 239.055.

LVRIJ challenges the City’s ability to charge — and manner in which the charge is calculated
— a fee for extraordinary use of technological resources and personnel under NRS 239.055. LVRJ
also argues that the City cannot charge this fee to conduct a “privilege review.” Finally, LVR]J
contends — without any evidentiary support — that the City’s “practice of charging impermissible fees

improperly deters NPRA requests from Review-Journal reporters.” See Pl.’s Memo. In Support of

Petition at 5:27-28. None of LVRIJ’s arguments has merit.

1. The NPRA authorizes the collection of fees to respond to public records
requests.

The NPRA allows a governmental entity to charge a fee for providing a copy of a public
record. See NRS 230.052; 230.055."" Under normal circumstances, the fee “must not exceed the
actual cost to the governmental entity to provide the copy of the public record unless a specific
statute or regulation sets a fee that the governmental entity must charge for the copy.” NRS 239.052.
In addition to being able to charge the actual cost to provide a copy of a public record, NRS 239.055
permits governmental entities to charge an additional fee when extraordinary use of personnel or
resources 18 required.

LVRIJ attacks the City’s method for calculating the fee for the extraordinary use of its
personnel, but in doing so purposefully omits the language in NRS 239.055 upon which the City’s

calculation was based. NRS 239.055(1) states, in its entirety:

Except as otherwise provided in NRS 239.054 regarding information
provided from a geographic information system, if a request for a copy
of a public record would require a governmental entity to make

1 LVRI’s Request acknowledges the City’s ability to charge fees as the Request asks the City to notify LVR]

within 5 days if the cost will exceed $50.
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extraordinary use of its personnel or technological resources, the
governmental entity may, in addition to any other fee authorized
pursuant to this chapter, charge a fee not to exceed 50 cents per page
for such extraordinary use. Such a request must be made in writing,
and upon receiving such a request, the governmental entity shall
inform the requester, in writing, of the amount of the fee before
preparing the requested information. The fee charged by the
governmental entity must be reasonable and must be based on the cost
that the governmental entity actually incurs for the extraordinary
use of its personnel or technological resources. The governmental
entity shall not charge such a fee if the governmental entity is not
required to make extraordinary use of its personnel or technological
resources to fulfill additional requests for the same information.

(Emphasis added). The City’s initial estimate of extraordinary fees set forth in its October
11™ response (Exhibit C) and its subsequent attempt to reach a compromise on the extraordinary fee
issue set forth in its December 5™ letter (Exhibit D) were based on the language in NRS 239.055
requiring that “[t]he fee charged by the governmental entity must be reasonable and must be based
on the cost that the governmental entity actually incurs for the extraordinary use of its personnel or
technological resources.”

The irony of LVRJ’s Amended Petition is that by using the $0.50 per page maximum to
calculate the extraordinary use fee, LVRJ owes the City $34,989.50 (69,979 x $0.50 = $34,989.50) —
over ten times the amount the City set forth in its December 5™ letter. See Exhibit D (offering to
provide the records at the lowest hourly rate of the employees who reviewed the requested
documents for $3,226.32). It is not often that a party advocates for a position that results in that
party paying significantly more money, but the City certainly is willing to accept LVRIJ’s payment off
$34,989.50. Regardless of the calculation, it is undisputed that City personnel spent 72 hours
working on LVRIJ’s extremely broad records request. By any reasonable measure, 72 hours
preparing a single public records request constitutes “extraordinary use of personnel.” For the City,
these requests truly are “extraordinary” and NRS 239.055 expressly authorizes the assessment of a

fee to recover some of the costs to fulfill these types of voluminous records requests.

2. The NPRA does not allow a requestor to dictate which personnel should
or should not process a public records request.

LVRIJ argues that the “NPRA does not allow for fees to be charged for a governmental

entity’s privilege review” and takes issue with the fact that the City used Assistant City Attorneys to
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review documents for the production. See Memo in Support of Petition at 6:3-4; 7:11-13. Plaintiff’s
attempt to rewrite the statute to exclude certain types of personnel from participating in public
records requests and certain types of tasks that the statute requires governmental entities perform is
entirely without merit.

First, LVRJ’s argument that a requestor should not have to pay for a governmental entity’s
attorneys to review documents is curious given that LVRJ has maintained that the extraordinary use
fee must be calculated by looking at the number of pages, not the actual cost incurred by the
governmental entity for the employee’s time to process the request. See Memo in Support of Petition
at 6:3-12; 7:11-13. In other words, if LVRIJ 1s correct that a governmental entity can only charge
$0.50 per page for the extraordinary use of personnel, then it should not matter which employees the
governmental entity chooses to process the request or the per hour cost to the entity for those
employees’ time because the only thing that matters (according to LVRIJ) when it comes to
calculating the extraordinary use fee is the number of pages.

Second, nowhere in the NPRA does it allow a requester to dictate which employees may
work on a request. Rather, NRS 239.055 simply says that if a request “would require a
governmental entity to make extraordinary use of its personnel or technological resources,” the
governmental entity may charge the extraordinary use fee. There are no exceptions, exclusions or
limitations on which personnel may be used to satisfy a request.

Further, when a requestor specifically requests documents that it knows will likely contain
attorney client privileged communications and other confidential information, it should come as no
surprise that attorneys will be involved with the request. In this case, LVRJ, a sophisticated party
who presumably is capable of identifying the precise information it seeks, crafted remarkably broad
search terms that it knew would contain privileged documents. LVRIJ asked for “all emails
pertaining to or discussing work performed by Elizabeth Trosper or Trosper Communications on
behalf of the City of Henderson”, “All documents pertaining to or discussing contracts, agreements,
or possible contracts, with Elizabeth Trosper or Trosper Communications”, and “A/l documents

pertaining to or discussing the terms under which Elizabeth Trosper or Trosper Communications

/1]
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provided, provide, or will provide services to the City of Henderson.” See Exhibit A (emphasis
added).

In truth, it’s odd that LVRIJ is complaining that it was charged for the extraordinary time
expended by attorneys to satisfy the Request when LVRIJ intentionally asked for documents it knew
would contain privileged communications. As the master of its own search terms, LVRIJ certainly
could have narrowed its terms to avoid privileged communications and documents, but it refused to
do so. LVRIJ should not be heard to complain for receiving exactly what it asked for.

Third, LVRIJ’s characterization of the work the City performed in response to the Request as
a “privilege review” is not only misleading, but fails to acknowledge the statutory requirements
imposed on governmental entities when responding to public records requests. The NPRA provides
“members of the public with access to inspect and copy public books and records to the extent
permitted by law.” NRS 239.001(1) (emphasis added). By its own terms, the NPRA only allows
access to “public books and records™ and only “to the extent permitted by law.”

The NPRA does not define “public books and records”; instead, it provides a list of several
hundred statutes that declare certain types of records confidential and then says “unless otherwise
declared by law to be confidential, all public books and public records of a governmental entity must
be open at all times during office hours to inspection by any person, and may be fully copied or an
abstract or memorandum may be prepared from those public books and public records. NRS
239.010(1). The NPRA provides that if a “public record contains confidential information that can
be redacted, the governmental entity with legal custody or control of the record cannot rely on the
confidentiality of that information to prevent disclosure of the public record[.]” LVMPD v.
Blackjack Bonding, 131 Nev. Adv. Op. 10, 343 P.3d 608, 611 (2015). Thus, where possible,
governmental entities must “redact, delete, conceal or separate the confidential information from the
information included in the public book or record that is not otherwise confidential.” NRS 239.010
(3). When governmental entities act in “good faith in disclosing or refusing to disclose information
pursuant to a public records request, they are immune from liability or damages, either to the

requester or to the person whom the information concerns.” NRS 239.012.

/1]
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When a person asks a governmental entity for a document, the governmental entity must
determine whether the document is in fact a “public book or record.” If the document 1s not a public
book or record, then the person is not entitled to it under NRS Chapter 239. Certainly, there are
some types or categories of documents that are easy to locate and quintessential public documents
and therefore no personnel time typically is needed to review these documents to verify that they are
public books or records. See Exhibit L at § 7. But where, as here, a requestor provides search terms
asking for all documents and emails matching those search terms, a governmental entity must (1)
search for potentially responsive records, (2) undertake a review of the documents and emails to
verify that only public books and records are being produced, (3) redact, as NRS 239.010 requires,
any confidential information contained in the records, and (4) prepare copies of the public books or
records.

LVRIJ contends that the time it takes to search for, review, and redact documents cannot be
used as a basis for establishing extraordinary use fees — no matter how much time it takes. Again,
there is nothing in the statute supporting this argument. In fact, the opposite is true. NRS 239.055
provides that after receiving a records request involving the extraordinary use of personnel or
technological resources, the governmental entity “shall inform the requester, in writing, of the
amount of the fee before preparing the requested information.” NRS 239.055 (emphasis added).
Extraordinary personnel time is not limited to standing at a copy machine for hours; instead of
“copying the requested information” (LVRI’s preferred interpretation), the legislature used the
phrase “preparing the requested information™ (a broader phrase than copying). 7d.

This interpretation is buttressed by the mandate in NRS 239.010 requiring governmental
entities to redact confidential information where feasible instead of withholding an entire document
containing some confidential information.'? This promotes the openness in government the NPRA

seeks to establish. It makes no sense to tell government entities that they must redact documents, but

12 It is important to emphasize that when a governmental entity undertakes a review of requested documents, it 1is

not merely trying to protect its own confidential information (such as attorney-client privileged communications), but 1t
is also responsible for protecting private, personal information of its citizens. The City takes its responsibility to
safeguard confidential records seriously. Nonpublic records are not only exempt from disclosure under the NPRA, but
the inadvertent disclosure of such records could result in significant consequences for individuals and the public at large.
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prohibit them from charging for extraordinary use of personnel to prepare voluminous redactions
over hundreds or thousands (or more accurately here tens of thousands) of pages. Put simply,
extraordinary use of staff time encompasses all facets of fulfilling public records request, not merely
the task of physically making copies of the documents. See Blackjack Bonding, 131 Nev. Adv. Op.
10, 343 P.3d at 614 (Nevada Supreme Court did not disturb a district court’s order requiring
redaction of confidential information and requiring that the requester “to pay the costs associated

with the production of the requested documents™).

3. LVRJ has not presented any evidence demonstrating that reporters have
been deterred from requesting public records due to the City’s
extraordinary use fees.

LVRIJ argues that the City’s “practice of charging impermissible fees improperly deters
NPRA requests from Review-Journal reporters.” See Memo in Support of Petition at 5:27-28. This
argument 1s belied by the lack of evidence supporting it.

There is simply no evidence before the Court showing that any reporter was deterred from
requesting public records from the City out of fear of being charged an extraordinary use fee. In
fact, the opposite is true. According to City records, LVRJ has made 46 separate public records
requests to the City since 2015, and the LVRI has paid the City a total of $241.11 in fees for these
records. See Exhibit D. This amounts to a public records request from LVRIJ about every three
weeks for an average cost of $5.24 per request. The high number of public records requests
submitted by LVRJ juxtaposed with the minimal fees the City has charged over nearly two years
shows that LVRIJ’s contention 1s unfounded.

LVRJ makes it seems as though the City always charges an extraordinary use fee to respond
to public records requests. Again, this is false. During 2016, the City Clerk’s Office received and
fulfilled over 2,300 public records requests. See Exhibit L at 5. The City Clerk’s Office did not
charge any fees to complete a significant majority of these public records requests and, in most
cases, the requests were completed in a matter of days. Id. at § 6. Moreover, the City Clerk’s Office
assessed the extraordinary use fee one time during all of 2016. Id. 4 7. The parties’ dispute about
the assessment of an “extraordinary use” fee in this case 1s limited to LVRI’s “extraordinary”
request for voluminous records.
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C. The City Timely Asserted The Basis For Withholding Documents And Did So In
Compliance With Nevada Statutes And Case Law.

The City’s October 11, 2016, response to LVRIJ’s public records request satisfied its initial
obligations under the NPRA. The City provided the Initial Response within five business days of
receiving LVRIJ’s request (October 4, 2016) and, pursuant to NRS 239.0107(1)(c), notified LVRJ, in
writing, that it had found approximately 5,566 emails matching the search terms set forth in the
Request. Exhibit B. As a result of the large universe of documents, the City determined that it
would require extraordinary research and use of City personnel to prepare and fulfill the request.

LVRIJ’s assertion that the City’s privilege claims “were waived because Henderson failed to
assert its privilege within the five-day period contemplated by NRS 239.0107” 1s not supported by
the plain language of the statute, and, in fact, is contrary to both legislative history and common
sense. The City’s Initial Response complied with the law.

1. The NRS 239.0107 is clear on its face.

When interpreting statutes, the Nevada Supreme Court gives effect to legislative intent.
McNeil v. State, 132 Nev. Adv. Op. 54, 375 P.3d 1022, 1025 (2016). “The starting point for
determining legislative intent is the statute’s plain meaning; when a statute is clear on its face, a
court cannot go beyond the statute in determining legislative intent.” Id. (quoting State v. Lucero,
127 Nev. 92, 95, 249 P.3d 1226, 1228 (2011)). Courts avoid “statutory interpretation that renders
language meaningless or superfluous|.]” In re George J., 128 Nev. Adv. Op. 32, 279 P.3d 187, 190
(2012). When a statute is silent “it is not the business of the court to fill in alleged legislative
omissions based on conjecture as to what the legislature would or should have done.” McKay v. Bd.
of Cty. Comm’rs of Douglas Cty, 103 Nev. 490, 492, 746 P.2d 124, 125 (1987).

Under NRS 239.0107(1), a governmental entity is required to provide one of the responses
set forth in subsections (a) through (d) of that section, as applicable, within five business days of

receiving a public records request. Specifically, subsection (d) states:

(d) If the governmental entity must deny the person’s request
because the public book or record, or a part thereof, 1s confidential,
provide to the person, in writing:

(1) Notice of that fact; and
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(2) A citation to the specific statute or other legal authority
that makes the public book or record, or a part thereof, confidential.

Noticeably absent from this subsection — and any other section of the NPRA — is any
language requiring that a governmental entity provide its confidentiality or privilege assertions
within the initial five-day response period or else the assertions are waived. LVRJ’s reliance on
subsection (d) to support its waiver argument is simply misplaced. Certainly, had the legislature
intended to punish governmental entities by stripping them of the right to assert a privilege if it was
not asserted within the initial five-day response period, that intent would have been expressly stated
in the statute. It is not, and LVRIJ has cited no case law or other authority supporting its contrary
contention. In short, LVRJ’s interpretation of NRS 239.0107 is not based on the plain language of
the statute.

2. Legislative history directly contradicts a waiver of confidentiality.

While the plain language of NRS 239.0107 1s clear on its face and does not impose a waiver
of confidentiality as LVRIJ contends, to the extent this Court were to find that the statute is
ambiguous and resort to legislative history, the legislative history directly contradicts LVRI’s
position. NRS 239.0107 was added to Chapter 239 during the 2007 legislative session via Senate
Bill 123. S.B. 123, 2007 Leg., 74" Sess. (Nev. 2007). Initially, SB 123 contained a section
providing for the precise waiver of confidentiality for which LVRIJ now advocates. See SB 123, as
introduced on February 20, 2007, attached hereto as Exhibit 1. Section 4(2) of the original bill

provided:

If a governmental entity must deny a person’s request to inspect or
copy a public book or record because the public book or record, or a
part thercof, has been declared by law to be confidential but the
governmental entity fails to comply with the provisions of paragraph
(d) of subsection 1, the governmental entity shall be deemed to have
waived its right to claim that the public book or record is confidential
and must allow the person to inspect or copy the public book or
record, or a part thereof, unless the governmental entity or the
administrative head of the governmental entity, as applicable,
determines that:

(a) The failure of the governmental entity to comply with the
provisions of paragraph (d) of subsection 1 was due to excusable
neglect; or
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(b)  Allowing the person to inspect or copy the public book or
record, or a part thereof, would adversely affect personal privacy
rights.

ld. (emphasis added). The Legislature specifically deleted this waiver of confidentiality provision
from SB 123 in Amendment No. 415, thus unmistakably demonstrating that it did not intend for a
waiver of confidentiality to be included in the statute. See Amendment No. 415 to SB 123 at 4-5,
attached hereto as Exhibit J; see also Minutes of the Subcommittee of the Senate Committee on
Government Affairs, April 9, 2007, at p. 5 attached hereto as Exhibit K (Senator Care, the sponsor
of SB 123, explaining that “Section 9 is deleted. That was the section about liability. There is no
waiver of the confidential status of the document if the government fails a timely response.”)
(Emphasis added).

“Few principles of statutory construction are more compelling than the proposition that
Congress does not intend sub silentio to enact statutory language that it has earlier discarded in favor
of other language.” INS v. Cardoza—Fonseca, 480 U.S. 421, 442 (1987) (quoting Nachman Corp. v.
Pension Benefit Guaranty Corporation, 446 U.S. 359, 392-393 (1980) (Stewart, J., dissenting).
Thus, “[w]here Congress includes limiting language in an earlier version of a bill but deletes it prior
to enactment, it may be presumed that the limitation was not intended.” Russello v. United States,
464 U.S. 16, 23-24 (1983); see also Cent. Delta Water Agency v. State Water Res. Control Bd., 17
Cal. App. 4™ 621, 633 (1993) (explaining that the “fact that the Legislature chose to omit a provision
from the final version of a statute which was included in an earlier version constitutes strong
evidence that the act as adopted should not be construed to incorporate the original provision.”);
Berry v. Am. Exp. Publ’g, Inc., 147 Cal. App. 4™ 224, 230 (2007) (“The rejection by the Legislature
of a specific provision contained in an act as originally introduced is most persuasive to the
conclusion that the act should not be construed to include the omitted provision.”). “The simple
reason for this canon [of statutory construction] is that a court ‘should not grant through litigation
what could not be achieved through legislation.” Berry, 147 Cal. App. 4™ at 239. Accordingly,
“courts must not interpret a statute to include terms the Legislature deleted from earlier drafts.” Id.

Here, the Nevada Legislature’s rejection of a statutory provision providing for a waiver of

confidentiality in the original draft of SB 123 demonstrates that no such waiver was intended, and
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therefore, should not be read into the statute.
3. A waiver of confidentiality argument also defies common sense.

First, NRS 239.010 contains an extensive list of statutes governing certain types of records
that are confidential and therefore not subject to public inspection. Governmental entities are
responsible for protecting this information. It does not make sense for the legislature to tell
governmental entities to protect this information (which is often personal and sensitive) on the one
hand, but then force a governmental entity to make this information open to the public if it does not
assert confidentiality within five business days of receiving the request. Such an interpretation only
serves to harm the individuals to which the information pertains.

Second, LVRIJ’s position fails to take into account the realities of responding to a public
records request. Often, governmental entities receive public records requests involving hundreds, if
not thousands, of records. They also may receive requests for records that are difficult to locate or
may be stored off-site. It is not always possible to review or obtain all of the requested records and
make a confidentiality determination within the initial five business day response period. NRS
239.0107(1)(d) only applies if “the governmental entity must deny the person’s request because the
public book or record, or a part thereof, is confidential[.]” (Emphasis added). If a governmental
entity does not know whether it “must deny” the person’s request within five business days based on
confidentiality, such as, for example, when a request seeks a large number of documents, then
subsection (d) is not the proper mechanism to respond. The Legislature contemplated that
governmental entities may need more time to respond to public records requests when it included
NRS 239.0107(1)(¢c), which allows them additional time to complete a request as long as they inform
the requestor of the need for additional time within five business days. LVRIJ’s interpretation of the
statute would effectively render NRS 239.0107(1)(c) meaningless because governmental entities
would be forced to find and review all requested documents within five business days—regardless of]
the number, nature or location—to make confidentiality determinations or else waive

confidentiality.!?

13 LVRI’s interpretation would lead to absurd results. Under LVRI’s interpretation, if a person were to ask foq

every public record at the City, the City would have to review every document and make every determination concerning
redaction or withholding within 5 business days or risk waiving such assertions, and in all likelihood ensuring the
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Finally, if the City had to complete a review of all documents requested within five business
days, there would be a greater probability that confidential documents would accidentally get
disclosed, which could severely affect City operations, police investigations, and the public’s
privacy. Here, the City properly responded to LVRIJ’s request within five business days pursuant to
NRS 239.0107(1)(¢c), and then provided its privilege assertions after completing a review of the
requested emails. The timing of the City’s responses, record productions and privilege claims were

entirely proper under the NPRA.

D. The City’s Third Withholding Log Index Goes Above And Bevond What Is
Required By Nevada Law.

Contrary to Plaintift’s assertion, the City’s Third Withholding Log identifying withheld
emails satisfied its obligations under NRS 239.0107(1)(d) and Reno Newspapers, Inc. v. Gibbons,
supra. Each time LVRI]’s counsel requested a more detailed log, the City complied. See Exhibits F,
G, and H. As a result, the City (though not required to) provided LVRIJ three separate logs. After
providing the Third Withholding Log, the City did not hear from LVRJ again until this Amended
Petition was filed.

The City’s Third Withholding Log provided the following information for each withheld or
redacted document: identity of email senders and recipients, a comprehensive description of the
document, an explanation for the redaction or non-production, and the legal authority for
withholding or redacting the document. A Vaughn index typically contains “detailed public
affidavits identifying the documents withheld, the FOIA exemptions claimed, and a particularized
explanation of why each document falls within the claimed exemption.” Gibbons, 127 Nev. at 881,
266 P.3d at 628, (quoting Lion Raisins v. U.S. Dept. of Agriculture, 354 F.3d 1072, 1082 (9th
Cir.2004)). Essentially, the Third Withholding Log the City provided contained the same
information required in a Vaughn index. And in any case, the Third Withholding Log provided a
“general factual description of each record withheld and a specific explanation for nondisclosure™

which is all that is required by law per Gibbons. Id. at 883, 266 P.3d at 629.

disclosure of confidential information. This cannot be the intent of the NPRA.
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Moreover, the City asked LVRI’s attorney to contact the City regarding any questions or
concerns she may have about the documents listed on the Third Withholding Log. See Exhibit A at
9 28. This request was ignored. Id. at 9 29. The City never knew that LVRJ took issue with any of
the documents in the Log until it filed this Amended Petition. Set forth below, the City addresses
cach of LVRIJ’s concerns with the documents noted in its Amended Petition. Had LVRJ inquired
about those documents, the parties may have been able to resolve LVRIJ’s concerns. However,
instead of attempting to resolve this matter professionally outside of court, LVRJ created a “dispute”
in this litigation in an effort to be able to claim that the City improperly withheld documents and

therefore, seck attorneys’ fees.

1. The City properly designated documents under the Attorney Client
Privilege.

Pursuant to NRS 49.095, “a client has a privilege to refuse to disclose, and to prevent any
other person from disclosing, confidential communications™ that are “[m]ade for the purpose of
facilitating the rendition of professional legal services to the client, by the client or the client’s
lawyer to a lawyer representing another in a matter of common interest. A communication is
considered confidential if “it is not intended to be disclosed to third persons other than those to
whom disclosure is in furtherance of the rendition of professional legal services to the client or those
reasonably necessary for the transmission of the communication.” NRS 49.055. The purpose of the
attorney-client privilege is to protect confidential communications between a party and its attorney
for the purposes of encouraging “full and frank communication between attorneys and their clients
and thereby promote broader public interests in the observance of law and administration of justice.”
Premiere Digital Access, Inc. v. Cent. Tel. Co., 360 F. Supp. 2d 1168, 1172 (D. Nev. 2005) (quoting
Upjohn Co. v. U.S., 449 U.S. 383 (1981)).

LVRI takes issue with the City’s description of certain documents that are being withheld
based upon the attorney client privilege. Specifically, LVRJ states that the descriptions are “too
conclusory for the Review Journal to determine if the attorney client or work product privilege
applies.” See P1.’s Memo in Support of Petition at 15:28-16:1. Specifically, LVRJ alleges it does not
have sufficient information for the following documents: 181, 184, 191, 193, 5249, 13425 and
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13428. For the reasons set forth below, the Third Withholding Log provides the necessary

information for analyzing the attorney client privilege assertions.

e The Third Withholding Log describes Documents 181, 184 and 191 as
“Electronic correspondence containing communication between
attorney and staff made for the purpose of facilitating the rendition of
professional legal services re Trosper contract terms.” This language
is straight from NRS 49.095; the description tells LVRJ the subject of
the legal advice — the Trosper contract terms. Further, the Third
Withholding Log provides the name of the attorney rendering the legal
advice and includes all recipients of the communication. The City
cannot provide any additional detail regarding the description without
disclosing privileged information.

e Document 184 is an email where Bud Cranor (PIO/Council Support
Services) forwards the attorney’s email containing the legal advice to
Tim Dsouza. Tim Dsouza also works in the PIO/Council Support
Services department, and is involved in decisions related to the
Trosper contract. The City only redacted the attorney’s legal advice in
this email communication. Courts have held that the privilege is not
lost merely because an employee in a corporation forwards a
communication containing legal advice to another employee who is
also involved in the matter. In Premiere Digital Access, Inc. v. Cent.
Tel. Co., the plaintiff argued that a forwarded email containing in-
house counsel’s legal advice was not privileged because the
communication was between two non-attorneys. The court found
plaintiff’s argument unpersuasive and held that, under Nevada law, the
forwarded email containing in-house counsel’s advice remained
privileged. 360 F. Supp. 2d 1168, 1174-76 (D. Nev. 2005).

e Document 193 is described as a “draft [of the] Trosper contract
containing communication between attorney and staff made for the
purpose of facilitating the rendition of professional legal services re
Trosper contract terms.” In the event the amended log was not clear,
the attorney, Ms. Kristina Gilmore, assisted in preparing and reviewing
the draft contract request form, which included draft language for
certain terms to be used in the contract. For these reasons, the City
designated this document as attorney client privileged and withheld it.

e Document 5249 is described as an “Internal report containing
communication between attorney and staft made for the purpose of
facilitating the rendition of professional legal services.” The document
is the Public Information/Marketing department’s internal report only
for executive management. Within the report it included the legal
advice it received from various attorneys in the City Attorney’s office
on a variety of matters. Accordingly, the sections summarizing the
legal advice have been redacted based on the attorney client privilege.

e Documents 13425 and 13428 are described as “Electronic
correspondence containing communication between attorney and staft
made for the purpose of facilitating the rendition of professional legal
services re presentation on fuel indexing.” In these emails Kim Becker
1S communicating with other staff in her department about the advice
she received from the City Attorney’s Office regarding a presentation
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on fuel indexing. The legal advice is marked as attorney client
privileged. Only the advice Ms. Becker received from counsel is

redacted.
2. The City properly designated documents under the Deliberative Process
Privilege.

The City also withheld documents based on the deliberative process privilege because the
documents contained information that was predecisional and deliberative and therefore confidential.
Nevada recognizes several common law privileges, including the “deliberative process privilege.”
The deliberative process privilege provides for protection to the deliberative and decision-making
processes of the executive branch of government, and is meant to “shield[] from mandatory
disclosure ‘inter-agency or intra-agency memorandums or letters which would not be available by
law to a party other than an agency in litigation with the agency[.]’”” DR Partners v. Board of
County Comm’rs, 116 Nev. 616, 622-23, 6 P.3d 465, 469 (2000) (quoting Paisleyv. C1A., 712 F.2d
686, 697 (D.C.Cir.1983)). This privilege is meant to allow a governmental agency to “engage in that
frank exchange of opinions and recommendations necessary to the formulation of policy without
being inhibited by fear of later public disclosure.” Id. at 623, 6 P.3d at 469 (quoting Paisley, 712
F.2d at 698); see also, Nevada v. United States DOE, 517 F. Supp. 2d 1245, 1262 (D. Nev. 2007)
(“The purpose of [the deliberative process] privilege is ‘to allow agencies freely to explore
possibilities, engage in internal debates, or play devil’s advocate without fear of public scrutiny.’”)
(quoting Carter v. United States DOC, 307 F.3d 1084, 1089 (9th Cir. 2002)). However, the
privilege does not protect “purely factual matters” unless such factual matters are “‘inextricably
intertwined’ with the policy-making process.” DR Partners, 116 Nev. at 623, 6 P.3d at 469.

To show that the deliberative process privilege is applicable, a governmental agency must
first “pinpoint an agency decision or policy” to which the documents contributed. /d. Once the
governmental agency demonstrates that the documents contributed to an agency decision or policy,
the agency must then show that the documents were both (1) predecisional and (2) deliberative. Id.

In the City’s Third Withholding Log, when it designated a document confidential pursuant to
the deliberative process privilege, the City provided a description demonstrating that the materials

involved the City’s mental impressions and decision making thought process prior to any final

Page 27 of 30

JA216



BAILEY** KENNEDY

8984 SPANISH RIDGE AVENUE
LAS VEGAS, NEVADA 89148-1302

702.562.8820

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

decision. Nevada v. United States DOE, 517 F. Supp at 1262 (“whether the disclosure of materials
would expose an agency’s decision-making process in such a way as to discourage candid discussion
within the agency and thereby undermine the agency’s ability to perform its functions. Thus,
predecisional materials are privileged to the extent that they reveal the mental processes of decision-
makers.”) (quoting Carter, 307 F.3d at 1090).

LVRIJ takes issue with several of the City’s deliberative process designations. In fact,
without providing any explanation for its position, LVRIJ claims that documents 3862, 3864, 3866,
7717, and 7718 are not covered under the deliberative process privilege at all. Contrary to LVRI’s
position, these documents contain precisely the type of information that is meant to fall within the
deliberative process privilege. Documents 3862, 3864, and 3866 are all drafts of a joint op-editorial
by the City Manager and the Chief of Police regarding the Henderson Police Department. The Ninth
Circuit has held that the deliberative process privilege “cover[s] all ‘recommendations, draft
documents, proposals, suggestions and other subjective documents which reflect the personal
opinions of the writer rather than the policy of the agency,” as well as documents which would
‘inaccurately reflect or prematurely disclose the views of the agency.’” Id. at 1263 (quoting National
Wildlife Federation v. U.S. Forest Service, 861 F.2d 1114 (9th Cir. 1988). Here, the draft is not yet
final; it exposes the City’s decision-making process and if the City had to disclose the draft it would
discourage the City from candid discussion and hinder its ability to perform its job. Comments to
the draft were included within the email communications and such comments reflected the personal
opinions of the responding party — not necessarily the City. Finally, if the draft was released, it
would prematurely disclose the views of the City.

Documents 7717 and 7718 contain the City’s “mental impressions and strategy of City
management regarding changes to organizational structure within the City Manager's Office.” The
City was in the process of making certain organizational changes and the email and attachment
concerned discussions about the changes and what would be best for the department. These
documents contain suggestions reflecting the “personal opinions of the writer” rather than a final
decision made by the City. As with the above documents, if the documents were released, it would
prematurely disclose the views of the City, and likely create unnecessary confusion and concern
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among employees that could be affected by the changes suggested in the draft.

Moreover, LVRJ has not made any showing for any of the disputed documents that “its need
for the information outweighs the regulatory interest in preventing disclosure.” DR Partners, 116
Nev. at 626, 6 P.3d at 471 (finding that after the deliberative process is established, the burden shifts
to the party secking disclosure); see also Donrey of Nevada v. Bradshaw, 106 Nev. 630, 798 P.2d
144 (1990) (discussing the balancing test). In its Third Withholding Log the City cited to the proper
legal authority discussing the deliberative process privilege. This response more than satisfied the
City’s obligations under NRS 239.0107(1)(d).

IV. CONCLUSION

Based on the foregoing, the City respectfully requests that the Court deny LVRIJ’s Petition in
its entirety.

DATED this 8™ day of March, 2017.

BAILEY “*KENNEDY

By: /s/ Dennis L. Kennedy
DENNIS L. KENNEDY

and

Josu M. REID, City Attorney
Nevada Bar No. 7497

CITY OF HENDERSON
240 Water Street, MSC 144
Henderson, NV 89015

Attorneys for Respondent
CITY OF HENDERSON
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CERTIFICATE OF SERVICE

I certify that I am an employee of BAILEY “#KENNEDY and that on the 8" day of March,

2017, service of the foregoing CITY OF HENDERSON’S RESPONSE TO LAS VEGAS REVIEW-

JOURNAL’S AMENDED PUBLIC RECORDS ACT APPLICATION PURSUANT TO NRS

239.001/PETITION FOR WRIT OF MANDAMUS/APPLICATION FOR DECLARATORY

AND INJUNCTIVE RELIEF was made by mandatory electronic service through the Eighth Judicial

District Court’s electronic filing system and/or by depositing a true and correct copy in the U.S.

Mail, first class postage prepaid, and addressed to the following at their last known address:

MARGARET A. MCLETCHIE

ALINA M. SHELL

MCLETCHIE SHELL LLC

701 East Bridger Avenue, Suite 520
Las Vegas, Nevada 89101

Email: Alina@nvlitigation.com
Maggie(@nvlitigation.com

Attorneys for Petitioner
LAS VEGAS REVIEW-JOURNAL

/s/ Susan Russo
Employee of BAILEY “*KENNEDY
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RESPONSE TO LAS VEGAS REVIEW-JOURNAL’S AMENDED PUBLIC
RECORDS ACT APPLICATION PURSUANT TO NRS § 239 80 UPETITION FOR
WRIT OF MANDAMUS/APPLICATION FOR DECLARATORY
AND INJUNCTIVE RELIEF

BRIAN R. REEVE, Assistant City Attorney for Respondent City of Henderson {the
“City”}, hereby declares that the following is true and correct under the penalties of perjury:

I. I make this Declaration in support of the City’s Response to Las Vepas Review-
Journal's Amended Public Records Request Act Application Pursuamt o NRS §
232001/ Petiion for Writ of Mandamus/Application for Declaratory and Injunctive Relief
{the “Response™}.

2. 1have personal knowledge of the facts set forth herein.

3. Tam over the age of eighteen years and am menially competent.

4. On October 4, 2016, the City received a public records request from the Las Vegas
Heview-Journal (“LYRI™} asking for certain documents related to Trosper Comnunications,
Elizabeth Trosper, and crisis communications from January 1, 2016 to October 4, 2016,

3. Exhibit B to the Response is a true and correct copy of the Las Vegas Review-
Journal’s ("LVRI"} October 4, 2016 public records request to the City {the “Reguest™).

6. On October 11, 2016, five business days afler receiving the Reguest, the City
provided its initial written response as required by NRS 230.0107 (the “Initial Response™),
In its Initial Response, the City informed LYRIJ that it had found approximately 5,566 emails
matehing the search terms set forth in the expansive Request. These 5,568 emails contained
nearly 10,600 individual electronic files and consisted of appreximately 69,979 pages.

7. bxhibit C to the Response is a true and correct copy of the City’s October 11, 2016,

Initial Response to LVRY's October 4, 2016 Reguest.
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8. On Qclober 12, 2016, LVRY’s attomey, Margaret McLetchie, called me to discuss the
City’s Initial Response,

9. Ms, McLeichie disputed the City’s ability to charge extraordinary fees to complete
the Request and wanted to know why the City had so many emails matching LVRJI’s search
{erms,

10.1 explained to Ms, Mcletchie that the City was still in the process of removing
duplicate emails in its document review system and that the estimated cost to produce the
documents hikely would decrease once this process was completed,

1. During the call, Ms. McLetchie and 1 discussed potentially namrowing the search
terms {0 decrease the number of email hits and whether the City would be willing o lower its
fee estimate. Ms. MeLetchie and § both resolved to go back to our respective clients to work
on a solution. Ms. McLetchie represented that she would call back on October 17, 2016, to
discuss the matter further,

14, Ms. McLeichie did not call the City on Oclober 17, 2016,

13, After waiting a week with no contact from Ms. McLetchie, [ called Ms, McLetchie’s
office on October 25, 2016, to further our Cetober 12th discussion in an attempt to work out
a resofution. I was informed by Ms. McLetchie’s office that Ms, McLetchie was out of town
uniil November 4, 2016, | asked for a retum call once Ms. MclLeichie retumed to the office.

14. Ms. MecLetchie never returned the City’s phone call and did not otherwise attempt {o
contact the City (o work on a resolution. Instead, after more than six weeks had passed since
communicating with the City and without any prior warning, LVRJ filed suit against the City
on November 28, 1016, claiming that the City had refused to provide LVRI with the

requested records. This is not true. The City never refused or denied LYRDIs request,
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15. After the Cily was served with the Petition, on December 5, 2016, the City wrote Ms.
Meletchie a letier expressing surprise at the lawsuit given LVRY's silence with respect to the
Request for over six weeks and the fact that the City has always worked with LVRI to
modify the scope of records requests by using agreed upon search terms, or other methods io
reduce the time and cost of producing large numbers of electronic documents.

16. Exhibit D to the Response is a true and correct copy of the December 3, 2016, letter
to Ms. MclLetchie.

17. After the City sent the December 3, 2016 letter to Ms. McLetchie, I conferred with
her about LVRI's Request, making the documents available for inspection, and the City’s
production of an initial confidentiality/privilege log.

1&, The City agreed to allow LVYRI 1o inspect the documents on a computer at City Hall.
LVRJ’s inspection took place over the span of several days. After completing its inspection
of the documents, LVRI did nof request a copy of any of the documenis it reviewed.

19, ARler the City permitted LVRJ to inspect the documents free of charpe, | received an
email from Ms. Mcletchie questioning why LVRI reviewed a number of documents it
believed were not responsive to LVRIY's search terms, including an image of the gorilla
Harambe,

20. Exhibit E o the Response is a true and correct copy of an email chain and
attachinents between Ms, McLetchie, myself, Josh Reid, and Brandon Kemble,

21, On December 20, 2016, the City provided LVRJ with an initial list of documents for
which it was asserting confidentiality or privilege.

22, Exhibit F 15 a true and correct copy of the initial withholding log.
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23, Approximately two weeks later, Ms, Mcletchie asked the City to provide a more
detatled withholding log that would allow her to evaluate the City’s confidentiality
assertions. The City complied with this reguest and provided an updated log on January 9,
2017 ("Second Withholding Log™)

24. Exhibit G i3 a true and correct copy of the Second Withholding Log.

23. Ms. McLeichie was not satisfied with the Second Withholding Log because it did not
list the actual names of attorneys and paralegals or other staff members sending or receiving
correspondence and requested another revised Jog.

26. The City, once again, accommodated LYRI's request and provided the attorneys” and
paralegals’ names to LVRJ in a third version of the withholding log (*Third Withholding
Log'y

27, Exhibit H to the Response is a true and correct copy of the Third Withholding Log.

48. Around the same time the City provided LVRI s counsel with the Third Withholding
Log, 1 asked Ms. McLetchie to contact me if she had any questions or concerns regarding the
log so that the parties could discuss them and atlempt to resolve them without having to
mvplve the Court,

28. Notwithstanding my request to meet and confer sbout any guestions or issues LVRI
might have with the Third Withholding Log, Ms. McLetchie did not contact me sbout the
issues she now raises in the Amended Petition.

30, Exiubit [ to the Response is a true and correct copy of 8.B. 123, 2007 Leg,, 74" Sess,
{MNev, 2007).

31. Exhibit J to the Response is a true and correct copy of Amendment 415 to 8.8, 123,
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3% Exhibit K to the Response Is a true and correct copy of the Minutes of the
Subcommitiee of the Senate Commitice on Government Affairs dated April 9, 2007,

I declare under penalty of perjury that the foregoing is true and correct.

AN
-

! . N
o "
DATED this ¢ day of March, 2017.
N,
o
§ ~
y g
T ":,3{‘ &
s
v"&“
»‘?\:‘ N R .
A o e
OO R NN T AR S ARARRAASALS

TBRIAN RLREEVE
Assistant City Attormney
Nevada Bar No. 10197
240 Water Street, MSC 144
Henderson, NV 89415
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YVia Email
(et 4, 2016

Laura Foeel, Chief Information Officer
Henderson City Hall

240 Water S, MSC 123

.0, Box 93050

Hoenderson, MY 890095050

Office Fax: 702-267-430

E-Mail Laurn Fucci@citvolhenderson.com

Javier Trujilio, Director of Intergovernmenial Relations
Henderson Cily Hall

P.0. Box 93050

Henderson, NV 89009-53050

{ffice Fax: 702-267-2081

E-Mail: Javier. Trujillo@cliyofhenderson.com

Dear Ms, Focc and Mr, Trujillo,

Pursuant 1o Nevady's Public Records Act (Mevada Revised Starsies § 239.010 et seq.) and on
behall of the Las Vegas Review-Jowrnal, we hereby request the Communications
Department documents listed below.

Documents requested;

¢ Al emails to or from City of Henderson Communications Department personnel, Conneil
members, or the Mavor that contain the words “Trosper Communications,” “Elizabeth
Trosper,” or “crisis communications:”

# All ematls perisining 1o or discussing work performed by Elizabeth Trosper or Trosper
Cormmunications on behalf of the City of Henderson;

¢ All documents pertasining 1o or discussing contracts, agreemenis, or possible contracts,
with Elizabeth Trosper or Trosper Communication; and

#  All documents pertaining to or discussing the terms under which Elizabeth Trosper or
Trosper Communications provided, provide, or will provide services to the City of
Henderson.

Digie fmitationy:

For all documents requesied, please limit your searches for responsive documents from January
i, 2016 to the present.

i
i
i
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Furiber insiractions:

Please provide copies of all responsive records. For elecironic records, please provide the records
in their original electronic form attached to an email, or downloaded to an electronic medivm,
We are happy (o provide the electronic medium and to pick up the records. For hard copy
records, please feel free 1 attach copies 10 an email os o .pdf, or we are happy to pick up copies.
We will also giadly take information as it becomes available; please do not wait 1o fill the entire
request, but send each part or contact us as it becomes avatlable.

if you intend to charge any fees for obiaining coples of these records, please contact us
mmmediately {no later than 3 days froms today) if the cost will exceed $50. In any case, we would
like to request a waiver of any fees for copies because this is o media request, and the disclosure
of the requested information is in the public interest and will conwibute significantly w the
public’s understanding of the operstion of the Communications Department  and
intergovernmental Relations.

if you deny access 10 any of the records requested in whole or in part, please explain your basis
for doing so in writing within five (5) days, citing the specific statutory provision or other legal
authority you rely upon to deny access, MRS § 23900 1{(1)d). Please err on the side of fully
providing records. Mevada’s Public Records Act reguires that its terms be construed lberally and
mandates that any exception be construed nurrowly. NRS § 238.00102), (31 Please also redact or
separate out the information that you contend is confidential rather than withholding records in
their entirety, as required by Mev, Rev. Stat. § 23901003}

Again, please cite the statutory provision you rely upon 10 redact or withhold part of a record.
Please also keep in mind that the responding governmental entity has the burden of showing that
the record is confidential. NRS § 239.0113; se¢ also DR Partners v. Bd. of Cry. Comm'vs of
Clark Crv., 116 Nev, 616, 621, 6 P.3d 463, 468 (2000} (“The public official or agency bears the
burden of establishing the existence of privilege bused upon confidentiality. It is well settled tha

priviteges, whether creatures of statute or the common law, should be interpreted and applied
narrowiy.”

Please provide the records or a response within five (3) business days pursuant to Nev, Rev. Stat,
R239.0107. Again, pleasse email your response to nbruzda@reviewjournaloom  and

tspousta@reviewjournal.com rather than 118, Mail so we can review as guickly as possible.

Thank you in advance for your cooperation with my reguest. Please contact us with any
guestions whatscever. In addition to email, you can reach MNatalic by phone at 702-477-3897.

Sincerely,

Matabie Bruzda
Reporter

Tom Spousta
Assistant City Edior
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Brian Bosove

Froms Brian Resve

Sent: Tuesday, October 11, 2015 5:11 PM

T nbruzda@reviewjournalcom; tspousta@reviewournal.com
W Javier Trujillo; David Cherry, Kristing Gilmore

Subiech: Fubslic Records Request regarding Trosper Communications

Dear Ms, Bruzde and My, Spousts,

Ve writing in response (o your public records request (o the Clity of Henderson dated October 4, 2018 regarding
Elizabeth Trosper and Trosper Communications. Wa are the In process of searching for and gathering responsive e-mails
andd other documents. Due to the high number of potentially responsive documents that meet your search oriteria fwe
have approximately 5,566 emails alone} and the time reguired o review them for privilege and confidentiality, we
gstimate that your reguest will be completed in three weeks from the date we commeance our review,

The documents you have reguested will require extraordinary research and use of City personnel. Sccordingly, pursusnt
to MRS 233.0%2, NHS 232.055, and Henderson Municipsi Code 2.47.08%, we estimate that the total fee to complets vour
request will be $5,787.89. This Is caleulated by averaging the actual hourly rate of the two Assistant City Attorneys who
will be undertaking the review of potentislly responsive documents ($77.99) and multiplying that rate by the total
number of hours it is estimated it will take to review the emails and other documents {approximately 5,566 emails
divided by 75 emalls per hour squals 74.21 hours), Under the Oty's Public Recards Policy, a §ifty percent deposit of fees
is required betore wa can slart our review, Therefore, please submit a check payable to the City of Henderson in the
amount of $2,893.94. Once the City receives the deposit, we will begin processing your reguest, When your reguest is
completed, we will notify you and, once the remained of the fee is received, the records and any privilegs log will be
refeased (o you.

Please let me know if you have any questions or would like to discuss vour request further,
Regards,
Brian B, Resve

Assistant City Attorney
F2.367 1385

P
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CEITY ATTORNEY'S OFFICE
CITY OF HENDERSON

240 Water Strast

P.5. Box 35050 MSO 144
Handerson, NV 89009-5850
i oW Ted, TRI26T-3200
L Fax 702-287-1201%

ST 3 JOLH M, REIR, CITY ATTORNEY

YEiA U8, Mai and Email
December 5, 2016

Maggie Meletchic

dMobetchio Shelt LLC

701 East Bridger Avenug, Sulle 520
L.as Yegas, MNevada 8010

Be: Las YVegas Review-doorasl’s October 4, 2816 Records Reguest
Dear Maggie:

| hope that you had a great Thanksgiving holiday. This letter relates to g public records request
made by your chient, Las Vegas Review-Journal ("LYRI"), on Qctober 4, 2016, regarding
Trosper Communications and Elizabeth Trosper. The Cuy of Henderson {(*City™) provided iis
initial response o LVRYEs request in writing within the five-day time-frame required by NRS
2390107 on October 1, 2016, In its initial response, the City informed LYRJ that it had
found approximately 5.566 emsils matching the search terms set forth in LVYRIs request.
These 3,566 emails contained nearly 10,000 individoal electronic files. In light of the large
universe of documents created by LYRI's search torms and the City's responsibility o
safeguard confidential information, the City determined that it would take approximately B0
hours for Uity stafl o review the electronie files to remove or radact any confidential files or
idormation. Accordingly, pursuant to NRE 238,055, the City’s Ociober 11 response contained
an gstimate of the cost for the “extraordinary use” of Cily personnel in the gmount of $5,787.89
to prepare LYRIs record reguest.

On October 12, 2016, you contacted Assistant City Attorney Brisn Reeve (“Mr. Reeve™) to
discuss the City's response.  As you know, when thers is & records request for electronic files
the initial cost estimate that must be provided within five days can often be larger than the
{ity’s actual cost mewrred due g number of factors common with collecting large numbers of
electronic documents {e.g. duplicate emails, imprecise search terms). In the past, the City has
always worked with LVRI o modify the scope of an electronic document search by using
agreed-upon search terms, or other methods, o reduce the time and cost of producing large
numbers of elecironic documents.

During vour October 12 discossion with Mr. Reeve, you were informed that the City was in the
process of removing duplicate emails from the universe of documents using its document

City Altorney's Offfca « {TOI] IGT-1 300 » fax {7} 367-1201 » www citvathends
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Letter to Moletchie Re: Records Reguest
December 5, 2016

Woavme V3
managemen! sysiem and that the estimated cost to produce the documents would hkely
decrease once this process was complete. The conversation concluded with you stating that
you would speak with your client and get back to the City by Gcotober 17, 20016, After vour
cali, the City looked at various ways to reduce the time and cxpense of producing the requested
documents. Mr. Reeve was prepared 1o discuss these oplions with vou, but you never calied
hack. Therelore, | requested that Mr. Reeve call vour law office to continue the dislogue with
you. Mr. Reeve coniacted your office on October 23, 2016 and be was informed by youwr
assistant that vou were out of town until November 4, 2016, Mr. Reeve left 1 message with
vour assistant asking for a relurn call once you returned 1o the office.  As of the date of this
fetter, we have siill not heard back from you.

Accordingly, | was surprised to find out through o news article on Wednesday Movember 29,
2014, that you had Dled suit against the City stating that we had refused to provide LYRJ with
the requasted records. This is simply not true. The lawsuit is also disappointing given our past
history of working together to resolve these types of requests and vour {or LYRI™S) decision
not 1o do so in this instance. The records responsive 1o LYRY's October 4, 2016 records
request have already been reviewed and are ready (o be transmitied to LYRJ upon pavment of
the reguired fees. Had you simply called the City on October 17, or returned My, Reesve's
October 25 phone call, you could bave saved your olient, and sow the court, both tims and
resources. This type of dialogue is contemplated under NRS 239.0187(c) 1), which seis fonh
that the requestor may inquire regarding the reguest if a public book or record has not been
provided,

{ver the past two years, the City Attorney’s Office has invested significant time and money on
acquiring new electronic docoment review soflware and has hired T siaff © make the
production of clectronic records for public records requests and electronic discovery in
Hiigation less costly and more efficient. As you kaow, LYR]} made another public records
request gt the same time s the one now in dispute, and those records were provided to your
client guickly and without complaint. The issue with this panticular request is that ¥ resulted in
an estimated 69,979 pages (if printed} and 9,621 individual electronic files. Even with our new
document review seftware, which can remove duplicate emaile {of which we only found
roughly 3003, it sull required over 70 bours for employess 1o review the responsive documents
pursuant {0 your request,

While it s LYRY s right to request ond obtain public records from the City, | am fairly certain
that the overwhelming majority of the cstimated 69,979 pages of responsive documents are not
of any inicrest to LYRI {at least o the question of Trosper Communication’s contract and
public relations work for the Clty). Had vou communicated with the City, vou would have
learned that many of the responsive documents relate 1o Liz Trosper’'s service on the
Henderson Development Authority Board and the Henderson Strong Advisory Committee, |
suspect these emails are not of intorest to LVRI. As we have dong in the past, we could have
asHowed your client 1o inspect some of these types of documents in order {0 remove certain

categories of documents, thus reducing the time and expense of the records reguest for both the
{City and LVR),

Based upon LYRIYs gcoount of this public records roguest in 15 news articles, and your
Complaint served upon the City yesierday, there does seem io be a penuine dispule between

Lity Attorney’s Office « (70X 2671200 « fax {702} 267-12841 » www . citvefbenderson.com
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Letter to Moebeichie Rer Records Reguest
Dlecember 5, 2016
Pane i3

the Uity and LYRJ with regard to the definlion and application of the “extraordinary use of
personnel” fee provisions in NRS 239055, The City and LVRI have been able to resohve
issuss relating to the cost of producing public records in the past, which has resulied in the
LYRI paving 8 minimal amount for public records over the past twoe vegrs, The CHly has
always been cautious in charging fees for the “extraordinary use of persomnel” relating 0
public records reqguests. Our City records indicate that LYRI has made 46 separate public
records requests fo the City since 2813, and LYRJ hes paid the City a total of 3241.11 in fees
for these record requesis.

City employess spent 72 hours processing LY RI's public records reguest. The breakdown of
the employee time spent on this request is outlined below,

Altorncy Review of 9,621 electronin files
for confidentiality: &8 hours

Sentor Legal Information Systems Analyst

review of electronic files (preparation of

documents for review and production and the

de-duplication of documenis): 4 hours

Pursuant to Henderson Municipal Code 2.47.085 and NEE 238.655, the {ity's fee for the
“Extraordinary Use of Personme! or Technology” is comprised of the smployee{(sY actual
hourly rale to review and produce the reguested documents or 50.58 page, whichever is less,
The average hourly rate for the attorneys who performed the review was 877.99 per howr, and
the hourly rate for the Senior Legal Information Systems Analvst is 54481, Accordingly, the
£2ity’s actual cost for your clicnt’s reconds request is 35,482.56 {({(§77.99 x 68 = R5,303.32) «
{344.81 x 4 = B179.24%), and per our City-wide foe schedule for public rocords this is the
srnount that vour client would have 1o pay to receive the records in electronic formas,

The City understonds that the fees authorized by NRE 2390355, which alfows local
governments to charge the cosis that they actually incur for the oxtragrdinary use of their
personnel or technological resources, “must be reasonable.” While it may not resolve the
difference of opinion bebween the City and vour client regarding the meaning of NRS 238,455,
the Cily s willing {and was willing back in October) 1o provide the requesied records at the
fowest hourly rate of the employess who reviewed the requesied documents, This would put
the fee for production of your client’s records request at $3,226.32,

Please el me know how LYRI wishes to proceed with the records that have been prepared for
i, [f LYRJ would rather resolve the matter through vour recently filed ltipation, then the Chy
will respond appropristely. The City is interested in having the courts provids clarity to the
meaning and application of NRS 139.855, as clear and concise guidance on these provisions
would grestly benefit both local governments and the public. With that said, the City is not

* The reguested records comprise approximately 69,979 printed pages (this is an estimate from
the document managoment sefiware), which at $.38 per page would cost your client roughly
$34,98%.50, While | am fairly certain that vour cliont is not interested in printed copios of
these records, the City will comply with that reguest i made.

Clty Attorneay's Ofice « {FER} 2671200 » fax {703 2671201 » wowwesitvoihonderson. com
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Letier to Mcletchie Re: Records Request
December 5, 2016
SR E*‘ﬁ'

inferested im ltigation as o method of sreventing the disclosure of the requesied
docpments. In fact, the Cliy is amenable to working with vou and the court on 3 mechanism
to provide LYRI the requested documents while the court entertains cur arguments on the fee
issue.

in addition 0 working through litigation (0 get the courts io provide clear guidance on the issus
of public records fees, the City would also like 1o offer to work with LYRJ on a legislative
sodution in the upcoming 2007 Legisiative Session, While attorneys may benefit by the lack of
clarity in the sistwie, 1 believe that a legislative solution presented jointly by media
organizations and local governments would be welcomed by the Legislature, and would benefit
both cur clisnts and the public.

Best wishes,

Josh M. Reid
ity Atlorney

Ce: Kobert Mumane, City Manager

Lity Attorney’s Office « (FOZ) 267-1200 » fax {702} 287-L201 » www.citvelibondersan.com
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Hello Maggis,

The documents are ready for inspaction, Please give gl me kngw when
\
thern and wa will sat up 8 room with @ laptop. Feelfres to contagt me

Regards,

Brian

From: ma§§ fe Inailnsrs@ivitivation.comi
Sent Wednesday, December 14, 3016 1238 PM
To! Josh Redd: Brian Raa‘m; Er&a‘aﬁﬂs‘s Kembile

oy Cheryl Navitsids; shangn@neilinationcom

Subject: LVR] - %*Eﬁn.s:iﬁrﬁﬁﬁ ngapu}

Jash, Brian, and Brandon ~

vou client would ke to inspegt
you have any queastions.

Thanks for meeling with me by phone to discuss the Htigation. Thank yvou for agreeing that Henderson is
willing to make the documents available for inspection {at no charge} starting next week some time. |
will check in with my client once you know whan the doecumeants are ready for inspection about setting a

Times,

ook forward to speaking with vou more naxt week about the remaining issues In the case and how ws

gproceed,

Thanks,
Maggle

<imagel04.jpgs

IMPORTANT NOTICE: Privileged andfor confidential information, ingluding sttorney-client communication andfor attamey
work product may be contained in this message. This message is intendad only for the individuat or individuals o whom it i
dirested, if you are not an intended recipient of this message {or responsibie for delivery of this message w such parson), any
dissemination, sjistsibut:s..ﬁ af mwénw of th § *ﬁﬁmmicaténn §s sst:'ﬁs:ﬁiy p*ahibﬁteﬁ and may ba & ﬂrimﬁ é\?n :::»::mi‘isi&mia%;tsr g

it and all coples of & f;'f:em YOur sa}:stam desarw any hd; i m;saa:s ﬁ? it ang i'hﬂa.uﬁ;’ 1?353 :sarsjﬁr e rsatum a-mail

e
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Grian Resve

From: David Chery

Sents Thuraday, July 07, 20186 6:36 PM

To: Brandon Kembie

Subject: RE: Nevada Bar in Hawail and Crisls Communications for Attormeys

Tharks for forwarding this ?'EESW‘J&Y er and for our discussion the other evening re: orisls communications.
Fa]

[

foreshadowing of my weelk given some of the news abiout COM sinve Tuesday,

i you do happen to get the presentation, Dwould appraciate you sending my way

?mme Erandcsn Kembie

Sent: Thursday, July 07, 2016 9:29 AM

Ta: Bavid Cherry

Bubject: PW! Nevada Bar in Hawall and Crisls Communications for Attorneys

David,

Hare is the consultant | referenced, T
1o gt the materisis form the presentation.

Chesrs,
Hrandon

From: Bruce Hennes | | j
Sent: Monday, July 04, 2016 7:24 PM
Subject: Re: Nevadas Bar in Hawall and Crisls Communications for Atiormeys

QQMM&ENQQATEQNS

July 4, 2018

Thanks so much for attending the Nevada Bar conference in Hawali last week and for attending my "Crisis
Communications for Attomeys & Their Clients” CLE on Thursday morning.

Aty

hay sand this newsletter, which | can forward vou if vou are interested,

Was guits the

JA244



As you requested, you'll find 3 copy balow of the Crisis Management Today newsleiter we send twice 3 month to over

7000 of our friends and past/present clients. That list includes nearly 1500 attorneys. You'll get the new issue in a few
wasks,

! hope that evary issuss glves you more insight into how you can help vour clients navigate treacherous, het-the-farm
situations,

it 1, or anyone an our Crisis Management SWAT Team can be of assistance to you, | hope vou'll call upon us.

Al the bast,

Bruce Hennes

Wi & Flawans 18 Yo 3 oemiEe Eeoser ax .
WY Visw 1 invour browser

N E

NICATIONS

“
o

'f}vé”?’he Headlines
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A child fall into the gorilia axhibil 8t the Cincinnati Zoo. Soon, The gorilla,
Harambe, was dead. The story of what and how it happened and how the world
reacted was just getling started.
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Crists Communications for First Responders
& Government Officials

With nzarly 400 police, fire, government officials and others in the
audience, we helpad Northeastern Ohio prepare for 2 wide variety of
crisis situations sarlier this week., Many thanks to the Cuyahogs County

: {ffice of Emergency Management, American Red Cross, Cuvhahoga

| County Board of Health, Cuyahogs County Police Chiefs Assoe., Cuyahog:
County Fire Chiefs Assoc, Cuyahoga Community College and Cuyahogs

| County Mayors & Managers Agsociation for co-sponsoring. Special thank
: to Harlan Diamond and Charles Kiass at Exequtive Caterers st Landerhaven
| for the donation of the meeting venue, food and audis-visual equipment

EEE
SRR - ERGCLES

The Republican National Convention comes 1o Cleveland July 18-
21. Hennes Communications is honored 1o be helping a number of
lecal organizations prepare for this national event.
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HENNES

COMMUMNICATIORS

Tetminal Tower | 50 Public Square, Sulte 3200 | Cleveland, Ohio 44113
Wy onisiscommunications com | 218.321.7774
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