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See Silva, 2016 WL 4601867, at *1 (emphasis added). The remainder of the Nevada
Supreme Court’s Silva decision addressed a situation in which the appellant sought
to extend the rule set forth in Slaatte to judgments of conviction that fail to specify:
(1) the fine required under NRS 484C.410; (2) that appellant would be subject to the
installation of a breath interlock device under NRS 484C.460; and/or (3) the
appropriate amount of time served. See 1d. at *1. The Nevada Supreme Court held
that, unlike judgments of conviction that failed to specify the “precise amount” of
restitution, neither “the failure to impose the required fine and condition, nor the
error with respect to the credit for time served, rendered the judgments of conviction
non-final.” Id.! The unpublished order in Silva, which has no precedential value,
cannot limit the precedential authority of Whitehead by analysis of parts of a
judgment other that the restitution requirement explicitly addressed in Whitehead.

See NRAP 36(3)(c); MB Am., Inc. v. Alaska Pac. Leasing, 132 Nev. _, 367 P.3d 1286,

1292 n.1 (2016).

The State’s citation to Logan is even farther afield. There, the petitioner
originally pursued a direct appeal following a conviction on two counts of exploitation
of an older or vulnerable person, for which she was sentenced to a prison term “and
ordered to pay restitution in the amount of $215,431.33,” see Logan, 2015 WL

2448026, at *1, that 1s, the appellant’s judgment of conviction contained the “precise

1 To be clear, none of the judgments of conviction at issue in Silva involved an
award of restitution. See Judgment of Conviction, State v. Silva, Case No. C280421-
1 (Nev. 8th Jud. Dist. Ct. filed June 3, 2014); Amended Judgment of Conviction, State
v. Silva, Case No. C280421-1 (Nev. 8th Jud. Dist. Ct. filed Nov. 2, 2015); Second
Amended Judgment of Conviction, State v. Silva, Case No. C280421-1 (Nev. 8th Jud.
Dist. Ct. filed Mar. 25, 2016).
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amount” of restitution, a fact confirmed by the underlying judgment of conviction, see

Judgment, State v. Logan, Case No. CR10-1342 (Nev. 2nd Jud. Dist. Ct. filed Oct. 14,

2011). The only question before the Nevada Supreme Court in Logan’s subsequent
appeal was, whether having failed to challenge on direct appeal the amount of
restitution fixed by the district court, she was entitled to challenge this amount on a
subsequent motion to correct judgment; the Nevada Supreme Court concluded she
could not. See Logan, 2015 WL 2448026, at *1.

What this Court is left with, then, is the plain language of the Nevada Supreme
Court’s prior decisions: A judgment of conviction that “imposes restitution in an
uncertain amount,” or fails to set forth a “precise amount,” is not sufficient to trigger
the statutory time limits imposed for filing an amended petition. The Amended
Judgment of Conviction in this case—obligating Mr. Witter “to pay RESTITUTION in
the amount of $2,790.00, with an additional amount to be determined’—fits squarely
within that rule, and, accordingly, there 1s no procedural obstacle to this Court’s
consideration of Mr. Witter’s Petition on the merits.

Next, the State suggests that, rather than look at the Amended Judgment of
Conviction filed on August 11, 1995, this Court should look to the original Judgment
of Conviction filed August 4, 1995, which contained no award of restitution, and
dismiss Mr. Witter’s Petition on that basis. See Mot. at 17; Ex. 1. However, the trial
court minutes in this case establish that Mr. Witter’s judgment of conviction was
always intended to involve an award of restitution (albeit in an uncertain amount),

even before the filing of the original Judgment of Conviction, and it was presumably
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amended on that basis to reflect the trial court’s intent. See Criminal Court Mins.,
Aug. 3, 1995.

To now treat the original August 4, 1995, Judgment of Conviction as the
controlling document would be contrary to clearly established law. The Nevada
Supreme Court has identified two types of amended judgments: (1) those entered to

correct a clerical error in the original judgment, such as that in Sullivan v. State, 120

Nev. 537, 96 P.3d 761 (2004), and expressly permitted under NRS 176.565; and (2)
those circumstances where a judgment 1s amended to include “an integral part of the

sentence,” including the precise amount of restitution, as in Whitehead. See generally

Whitehead, Nev. at __, 298 P.3d at 1055 (discussing and distinguishing Sullivan);
NRS 176.105(1)(c). This distinction is derived from the common law and found

throughout Nevada law. See, e.g., Finley v. Finley, 65 Nev. 113, 119-20, 189 P.2d 334,

337 (1948) (noting distinction between amendments to correct clerical errors and
those which “enlarge or in any manner substantially alter the rights of the parties”)

overruled on other grounds Day v. Day, 80 Nev. 386, 395 P.2d 321 (1964). From this

point, it 1s plain that Mr. Witter’'s Amended Judgment of Conviction superseded the
prior Judgment of Conviction entirely.

Thus, the Amended Judgment of Conviction in his case, filed August 11, 1995,
1s not a final judgment of conviction under clearly established Nevada law because it
1mposes restitution in an uncertain amount. The incomplete Amended Judgment of
Conviction means Mr. Witter’s conviction is not final and Mr. Witter’s claims are not

procedurally barred.
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III. MR. WITTER’S HURST CLAIMS ARE NOT PROCEDURALLY BARRED

A. Mr. Witter Can Overcome All Three Procedural Bars Raised By
The State Because He Can Show Good Cause And Prejudice

Assuming for the sake of argument that procedural bars do apply, Mr. Witter
can overcome all three of the procedural defaults the State invokes by establishing
good cause for his previous failure to file the Petition, and prejudice. “A showing of
good cause for the delay in raising a claim has two components: (1) that the delay was
not the petitioner’s fault and (2) that dismissal of the petition as untimely will unduly
prejudice the petitioner.” Rippo, 368 P.3d at 738 (internal citation and quotation
marks omitted). The Nevada Supreme Court held that a showing of good cause and
prejudice overcomes the procedural bars set forth in both NRS 34.726 and NRS

34.810, see 1d. at 736-38; see also Pellegrini v. State, 117 Nev. 860, 8386-87, 34 P.3d

519, 537 (2001), and that a showing of good cause and prejudice can also overcome

NRS 34.800’s laches provisions. See State v. Eighth Judicial Dist. Court ex rel. Cty.

of Clark, 121 Nev. 225, 239, 112 P.3d 1070, 1079 (2005) (holding State’s invocation of
NRS 34.800 would be meritless because petitioner established good cause and
prejudice).

First, to demonstrate “good cause,” Mr. Witter must demonstrate that an
“Impediment external to the defense” prevented him from raising the Petition’s

claims earlier. See Rippo, 368 P.3d at 738; Hathaway v. State, 119 Nev. 248, 252, 71

P.3d 503, 506 (2003). “A qualifying impediment might be shown where the factual or

”°

legal basis for a claim was not reasonably available at the time of any default.” Rippo,

368 P.3d at 738 (quoting Clem v. State, 119 Nev. 615, 621, 81 P.3d 521, 525 (2003))
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(emphasis added). In particular, the Nevada Supreme Court has held that good cause
to overcome a state procedural default exists when “a federal court concludes that a

determination of this court i1s erroneous.” Evans v. State, 117 Nev. 609, 644, 29 P.3d

498, 521 (2001), overruled in part on other grounds by Lisle v. State, 131 Nev. _, 351

P.3d 725 (2015). To satisfy the good cause requirement, Mr. Witter must show he
raised the Petition’s claims within a “reasonable time”—namely, one year—“after the
basis for the claim beclame] available.” Rippo, 368 P.3d at 739-40. Second, “[al
showing of undue prejudice necessarily implicates the merits of the” procedurally
defaulted claim. Id. at 740.

Mr. Witter can demonstrate good cause and prejudice because the Petition’s
claims are based on a new rule of constitutional law announced by the United States
Supreme Court in Hurst. As set forth in further detail in Section IV.C., Hurst held
that a determination that the mitigating circumstances do not outweigh the
aggravating circumstances (hereinafter, the “weighing determination”), when
required by a state for imposition of the death penalty, is a “fact” that increases a
defendant’s statutory maximum punishment. As a result, the weighing
determination constitutes an “element” of the offense of conviction that is subject to
various procedural protections under the Due Process Clause and the Sixth
Amendment. Namely, a jury must perform the weighing determination and the State
must prove it beyond a reasonable doubt. Hurst effectively overruled the Nevada

Supreme Court’s decisions in McConnell v. State, 125 Nev. 243, 254, 212 P.3d 307,

314-15 (2009), and Nunnery v. State, 127 Nev. 749, 770-76, 263 P.3d 235, 250-53

10
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(2011). In McConnell and Nunnery, the Nevada Supreme Court had held that the
weighing determination was not a “factual” determination subject to the procedural

protections of the Due Process Clause and the Sixth Amendment. See Nunnery, 127

Nev. at 776, 263 P.3d at 253; McConnell, 125 Nev. at 254, 212 P.3d at 314-15.

In the Petition, Mr. Witter claams he was not afforded the procedural
protections to which Hurst entitles him. The Nevada Supreme Court upheld Mr.
Witter’s death sentence by reweighing the remaining aggravators against the
mitigating evidence presented at trial, but Hurst held a jury must perform such
weighing. Moreover, as set forth in Section IV, infra, the Nevada Supreme Court has
held for three decades that a jury must conclude the mitigating circumstances do not
outweigh the aggravating circumstances of a crime to find a defendant eligible for the
death penalty in Nevada. Hence, the jury at Mr. Witter’s 1995 capital trial was
instructed that this weighing determination was necessary to consider the death
penalty. Critically, however, the jury was not instructed that the State had to prove
beyond a reasonable doubt that the mitigating circumstances did not outweigh the
aggravating circumstances. The Nevada Supreme Court’s reweighing of aggravators
against the mitigating evidence presented at trial and the trial court’s failure to
instruct the jury as to the State’s burden of proof constituted structural errors under
Hurst that necessitate vacating Mr. Witter’s death sentence.

Mr. Witter can overcome all of the procedural defaults the State raises because
he can establish good cause and prejudice. Had Mr. Witter raised his claims in this

Court prior to Hurst, the Court would have denied the claims as meritless because of

11
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McConnell and Nunnery. The decision in Hurst serves as good cause for Mr. Witter’s

failure to raise his claims sooner because it established the merit of Mr. Witter’s

claims and effectively overruled McConnell and Nunnery. See Rippo, 368 P.3d at 738;

see also Evans, 117 Nev. at 644, 29 P.3d at 521 (recognizing that a federal court’s
reversal of a Nevada Supreme Court decision constitutes good cause to excuse a
procedural default). Moreover, Mr. Witter raised his claims within one year of Hurst:
Hurst was decided on January 12, 2016, and Mr. Witter filed his Petition on January
11, 2017. Rippo, 368 P.3d at 739-40. Finally, with respect to prejudice, Mr. Witter’s
claims have merit because the trial court’s failure to instruct the jury regarding the
beyond-a-reasonable-doubt standard constituted structural error. Consequently, Mr.
Witter has established good cause and prejudice.

The State repeatedly argues Mr. Witter could have raised his claims before
Hurst was decided. Mot. at 3-8. According to the State, “Hurst was merely an

application of Ring [v. Arizona, 536 U.S. 584, 586 (2002)].” Mot. at 6. In other words,

the State contends that the legal basis for Mr. Witter’s claims was available at the
time Ring was decided. Id. In support, the State quotes language within the Hurst
decision citing and relying on Ring’s reasoning. Id. The State concludes that because
Ring was decided on June 24, 2002, Mr. Witter should have raised his claims within
one year from this date—namely, June 24, 2003. Id.

The State, however, fails to acknowledge that the Nevada Supreme Court
rejected Ring’s application to Nevada’s weighing requirement in cases such as

Nunnery and McConnell. While Mr. Witter might disagree with the Nevada Supreme

12
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Court’s prior analysis of this issue, the fact remains that it was not until Hurst was
decided that the United States Supreme Court spoke unequivocally on the issues
before this Court. In this regard, Mr. Witter is essentially in the same position as
Delaware litigants who pursued claims in the wake of Hurst. In both Delaware and
Florida, courts had rejected, prior to Hurst, the proposition that a jury must conduct

its weighing analysis under a reasonable doubt standard. See, e.g., Brice v. State, 815

A.2d 314, 322 (Del. 2003) (“Ring does not extend to the weighing phase.”); Ault v.
State, 53 So. 3d 175, 206 (Fla. 2010) (concluding that “a jury did not have to be
mstructed that 1t was required to balance aggravating and mitigating circumstances
using a ‘reasonable doubt’ standard”). After Hurst, however, the Delaware Supreme
Court understood the impact of Hurst and overruled its prior decisions to the

contrary. See Rauf v. State, 145 A.3d 430, 434 (2016) (concluding, under Hurst, that

the jury weighing determination must be made by a jury unanimously and beyond a

reasonable doubt, and overruling its prior decisions to the extent they are

inconsistent with this holding).2 In short, it is Hurst, not Ring, which unequivocally

establishes Mr. Witter’s entitlement to relief.

2 Similarly, on remand from the United States Supreme Court, the Florida
Supreme Court recognized that the Sixth Amendment gives capital defendants the
right to have a jury make all findings required under law in order for the death
penalty to be considered as a sentencing option, including, in Florida as well as
Nevada, the “additional factfinding” that “the aggravating factors outweigh the
mitigating circumstances.” See Hurst v. State, 202 So.3d 40, 53-54 (2016). Though it
did not have occasion to reach the i1ssue of the appropriate standard of proof for this
weighing determination, its recognition of the weighing determination as “additional
factfinding” as a condition of death-eligibility, compels the conclusion that this
determination must be made beyond a reasonable doubt. See Hurst, 136 S. Ct. 616,
622 (2016) (the Sixth Amendment, “in conjunction with the Due Process Clause,
requires that each element of crime be proved to a jury beyond a reasonable doubt”).

13
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B. NRS 34.800 Does Not Bar Mr. Witter’s Petition For Additional
Reasons

1. NRS 34.800 does not apply to Mr. Witter’s Petition because the
delay in filing the Petition is not attributable to Mr. Witter

NRS 34.800 does not bar Mr. Witter’s Petition for additional reasons. As an
mitial matter, NRS 34.800 does not apply to Mr. Witter’'s Petition. The Nevada

Supreme Court held in State v. Powell, 122 Nev. 751, 758-59, 138 P.3d 453, 458

(2006), that NRS 34.800 does not bar a habeas petitioner’s claim if delay in raising
the claim cannot be attributable to the petitioner.

In Powell, a petitioner’s judgment of conviction was entered in 1991. Powell,
122 Nev. at 758, 138 P.3d at 458. However, resolution of the petitioner’s direct appeal
was delayed until 1997. The Nevada Supreme Court “erroneously decided that a new
rule of criminal procedure announced by the [United States] Supreme Court soon
after [the petitioner]’s trial did not apply to his case,” and the United States Supreme
Court subsequently reversed the erroneous decision. Id. After his direct appeal was
resolved, the petitioner promptly filed a habeas petition in 1998 and was granted
partial relief in 2002. Id. On appeal, the State maintained the passage of time since
the petitioner’s conviction rendered the petition procedurally barred by NRS 34.800.
Id. The Nevada Supreme Court rejected the State’s argument, concluding the State
was “not entitled to relief under NRS 34.800,” because “[tlhe record indicates that
[the petitioner] has not inappropriately delayed this case.” Id.

As in Powell, the delay in filing the instant Petition cannot be attributed to Mr.
Witter; he had no control over the timing of the Hurst decision, which implicitly

overruled the Nevada Supreme Court’s Nunnery decision. See, e.g., Hernandez v.

14

3%




10

11

12

13

14

15

16

17

18

19

20

21

22

23

State, 124 Nev. 639, 651, 188 P.3d 1126, 1134 (2008) (intervening controlling
authority justifies rejecting state decisions). And there is no rational basis for finding
that the period between the decision in Hurst and the filing of the petition, within
the period described by Rippo, resulted in any prejudice to the State. Accordingly,

under Powell, NRS 34.800 cannot apply to bar Mr. Witter’s Petition.

2. Even if NRS 34.800 applies to Mr. Witter’s Petition, Mr. Witter
can overcome any presumption of prejudice to the State

Even assuming NRS 34.800 1s applicable to Mr. Witter’s Petition, Mr. Witter
can overcome any presumption of prejudice to the State. The Hurst claim in this
Petition raises a purely legal issue. The State’s response to the Petition demonstrates
that there has been no prejudice to the State in responding to it. The State has not
shown any inability to muster legal arguments in opposition to Mr. Witter’s claim.
Mr. Witter could not have had knowledge of the controlling authority supporting his
claim until Hurst was decided, see 27-33 below, and filed his Petition within a
reasonable time, one year, after the Hurst decision. See Rippo, 368 P.3d at 739-40;
NRS 34.800(1)(a). Similarly, the record in this case rebuts any legitimate claim of
prejudice to the State’s ability to retry Mr. Witter as a result of the delay. In fact, the
record 1n this case shows that a retrial of the penalty phase at this point would be
more reliable than the original one. In the intervening time, the Nevada Supreme
Court has stricken three of the four aggravating factors as invalid that were
nonetheless considered by the jury in making the death-eligibility and selection of
punishment determinations. Further, Mr. Witter has accrued significant mitigation

evidence that was not presented at trial due to the ineffective assistance of counsel;

15
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and the consideration of all relevant mitigation evidence is a necessary part of
1mposing a sentence that is reliable within the meaning of the Eighth Amendment.

See e.g., Soars v. Lipton, 561 U.S. 945, 954-56 (2010) (per curiam); Porter v.

McCollum, 558 U.S. 30, (2009) (per curiam); Wiggins v. Smith, 539 U.S. 510, 522,

534-35 (2003); Lockett v. Ohio, 438 U.S. 586, 604 (1978). The State does not have a

legitimate interest in upholding a sentence produced by consideration of
1impermissible aggravation and lack of consideration of relevant mitigation merely
because of the passage of time, when a retrial now would provide a more

constitutionally reliable result. See Berger v. United States, 295 U.S. 78, 88 (1935)

(the State is “a sovereignty whose obligation to govern impartially is as compelling as
its obligation to govern at all, and whose interest, therefore, in a criminal case is not
that it shall win a case, but that justice shall be done.”). Here, the record rebuts any
presumption of legitimate prejudice to the State in retrying Mr. Witter.

Finally, Mr. Witter can rebut the presumption that the State has been
prejudiced in its ability to retry him for an additional reason: he can make a “colorable
showing” that he 1s ineligible for the death penalty in light of Hurst. Emil, 2010 WL
3271510, at *2 (quoting Pellegrini, 117 Nev. at 887, 34 P.3d at 537). Under Hurst,
Mr. Witter’s jury should have been instructed that it could not have sentenced him to
death unless it found beyond a reasonable doubt that the mitigating circumstances
did not outweigh the aggravating circumstances of his crime. Had Mr. Witter’s jury
been correctly instructed pursuant to Hurst, Mr. Witter would not have been found

eligible for the death penalty. At Mr. Witter’s 1995 capital trial, the jury found Mr.
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Witter eligible for the death penalty because 1t found four aggravating circumstances
and concluded that they were not outweighed by any mitigation evidence. On July
22, 1996, on Mr. Witter’s direct appeal, the Nevada Supreme Court struck one of the
four aggravators. The Nevada Supreme Court relied upon the three remaining
aggravators for finding Mr. Witter death-eligible. On October 20, 2009, during
exhaustion proceedings, the Nevada Supreme Court struck two of the remaining
three aggravators. Nevertheless, the Nevada Supreme Court relied upon the one
remaining aggravator for finding Mr. Witter death-eligible. Given the Nevada
Supreme Court struck all but one of the aggravators the jury found, it is unlikely that
the jury would have found Mr. Witter death-eligible if it had been properly instructed
as to the State’s burden of proof pursuant to Hurst. Hence, Mr. Witter can make a
“colorable showing” that he 1is ineligible for the death penalty and thereby overcome
the presumption that the State has been prejudiced in responding to the Petition. See
NRS 34.800(1)(a); Pellegrini, 117 Nev. at 887, 34 P.3d at 537.

Accordingly, Mr. Witter’s Petition 1s not procedurally defaulted on any of the
grounds raised by the State.
IV. MR. WITTER’S HURST CLAIMS HAVE MERIT

Hurst held that the weighing determination constitutes an “element” of the
crime that the State must prove to a jury beyond a reasonable doubt under the Due
Process Clause of the Fourteenth Amendment to the Constitution. The Nevada
Supreme Court—not a jury—twice reweighed remaining aggravating circumstances

against mitigating evidence presented at trial to uphold Mr. Witter’s death sentence.
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Moreover, Nevada law requires that a criminal defendant cannot be sentenced
to death unless a jury finds that the mitigating circumstances do not outweigh the
aggravating circumstances of the crime. During Mr. Witter’s trial, the trial court
instructed the jury that it had to make this weighing determination in order to find
Mr. Witter eligible for death. However, the trial court failed to instruct the jury that
the State had to prove beyond a reasonable doubt that the mitigating circumstances
did not outweigh the aggravating circumstances. As set forth below, the trial court’s
failure to provide such an instruction was erroneous under Hurst. Accordingly, Mr.

Witter’s death sentence must be vacated.

A. Nevada Is a “Weighing State,” Where A Jury Must Weigh
Aggravating and Mitigating Circumstances To Establish Death-
Eligibility

The United States Supreme Court has instructed that the capital sentencing
process must proceed in two phases. First, during the “eligibility phase,” a factfinder
must determine whether an individual is eligible for the death penalty, based on
requirements designed to “limit the class of murderers to which the death penalty

may be applied.” Brown v. Sanders, 546 U.S. 212, 216 (2006). Second, after a

defendant has been found eligible for the death penalty based on these requirements,
the factfinder must “determine[l whether to impose a death sentence on an eligible

defendant,” at the “selection phase.” Buchanan v. Angelone, 522 U.S. 269, 275 (1998).

During the selection phase, the sentencer must be allowed to “weigh the [aggravating]
facts and circumstances that arguably justify a death sentence against the

defendant’s mitigating evidence” and “select” whether “a defendant eligible for the
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death penalty should in fact receive that sentence.” Tuilaepa v. California, 512 U.S.

967, 972 (1994).

States have adopted two approaches when crafting requirements for death-
eligibility. Some states, known as “non-weighing states,” provide that a sentencer
need only “find the existence of one aggravating factor” during the eligibility phase to

render a defendant death-eligible. Stringer v. Black, 503 U.S. 222, 229 (1992). Other

states, known as “weighing states,” require that “the death penalty may be imposed
only where specified aggravating circumstances outweigh all mitigating

circumstances.” Parker v. Dugger, 498 U.S. 308, 318 (1991). Hence, in weighing

states, a defendant’s death-eligibility is determined by both: (1) finding the existence
of an aggravating circumstance; and (2) weighing it against mitigating
circumstances. See 1d.

The Nevada Supreme Court has explicitly described Nevada as a “weighing
state,” where a jury must weigh aggravating and mitigating circumstances during

the eligibility phase. See Canape v. State, 109 Nev. 864, 879, 859 P.2d 1023, 1032

(1993). Nevada’s death penalty statute provides that “[tlhe jury may impose a
sentence of death only if it finds at least one aggravating circumstance and further
finds that there are no mitigating circumstances sufficient to outweigh the
aggravating circumstance or circumstances found.” NRS 175.554(3) (emphasis
added); see also NRS 200.030(4)(a) (holding that the death penalty can be imposed
for first-degree murder “only if . . . any mitigating circumstance or circumstances

which are found do not outweigh the aggravating circumstance or circumstances”).
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For the past three decades, the Nevada Supreme Court has consistently
interpreted these statutes to mean “two things are necessary before a defendant is
eligible for death: [(1)] the jury must find unanimously and beyond a reasonable doubt
that at least one enumerated aggravating circumstance exists, and each juror must
individually consider the mitigating evidence and [(2)] determine that any mitigating

circumstances do not outweigh the aggravating.” Hollaway v. State, 116 Nev. 732,

745, 6 P.3d 987, 996 (2000); see also Middleton v. State, 114 Nev. 1089, 1116-17, 968

P.2d 296, 314-15 (1998) (“If an enumerated aggravator or aggravators are found, the
jury must find that any mitigators do not outweigh the aggravators before a

defendant is death eligible.”); Williams v. State, 113 Nev. 1008, 1024 n.8, 945 P.2d

438, 447 n.8 (1997) (interpreting death penalty statute “as stating that the death
penalty 1s an available punishment only if the state can prove beyond a reasonable
doubt at least one aggravating circumstance exists, and that the aggravating
circumstance or circumstances outweigh the mitigating evidence offered by the

defendant”) (internal citation and quotation marks omitted); Ybarra v. State, 100

Nev. 167, 176, 679 P.2d 797, 802 (1984) (“The sentencing authority must . . .
determine whether the mitigating factors outweigh the aggravating factors; if they
do not, the death penalty may be imposed.”). Once a defendant’s death-eligibility is
established, the proceedings shift to the selection phase and the jury “must then
decide on a sentence unanimously and still has discretion to impose a sentence less

than death.” Hollaway, 116 Nev. at 746, 6 P.3d at 996.
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The Nevada Supreme Court has repeatedly re-affirmed that the jury must
weigh aggravating and mitigating circumstances in the eligibility phase. For
mstance, in Johnson v. State, the Nevada Supreme Court described the death-

eligibility process as follows:

Nevada statutory law requires two distinct findings to
render a defendant death-eligible: “The jury or the panel of
judges may impose a sentence of death only if 1t finds at
least one aggravating circumstance and further finds that
there are no mitigating circumstances sufficient to
outweigh the aggravating circumstance or circumstances
found.” This second finding regarding mitigating
circumstances 1s necessary to authorize the death penalty
in Nevada . . ..

118 Nev. 787, 802, 59 P.3d 450, 460 (2002) (quoting then-existing language in NRS

175.554(3)) (emphasis in original), overruled on other grounds by Nunnery, 127 Nev.

749, 263 P.3d 235. In Nunnery, the Nevada Supreme Court approvingly recited
Johnson’s summary of Nevada capital sentencing procedures and re-affirmed that
the weighing determination 1s a requirement for death-eligibility in Nevada. See 127
Nev. at 771, 263 P.3d at 250. Hence, the Nevada Supreme Court’s longstanding
precedent makes clear that, as in other weighing states, a jury must weigh
aggravating and mitigating circumstances to find a defendant death-eligible in
Nevada.

Despite the weight of authority to the contrary, the State contends Nevada
juries need not weigh aggravating and mitigating circumstances during the eligibility

phase. Mot. at 11. The States cites Lisle v. State, 131 Nev. __, 351 P.3d 725 (2015) for

the proposition that a defendant’s death-eligibility is “establish[ed]” “once the jury
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determines that the prosecution has established the presence of one or more
aggravating circumstances beyond a reasonable doubt.” Id. According to the State,
the “second step” 1dentified by the Nevada Supreme Court in Johnson—namely, the
weighing of aggravating and mitigating circumstances—is actually “part . . . of the
selection phase of the capital sentencing process.” Id.

The State’s reliance on Lisle 1s misplaced. In Lisle, the Nevada Supreme Court
considered whether a “claim of actual innocence of the death penalty offered as a
gateway to reach a procedurally defaulted claim [can] be based on a showing of new
evidence of mitigating circumstances.” 351 P.3d at 730-34. The Nevada Supreme
Court ultimately narrowed the circumstances in which actual innocence arguments
can be used as a gateway to reach a procedurally defaulted claim. Id. Specifically,
while a capital habeas petitioner could show actual innocence of a death sentence by
challenging a jury’s finding regarding the existence of an aggravating circumstance,
she or he could not offer new mitigation evidence to challenge a jury’s determination
regarding the weight of aggravating and mitigating circumstances. Id. The Nevada
Supreme Court reasoned that to hold otherwise would not be “workable” because 1t
“would allow the [actual innocence] exception to swallow the procedural bars” by
permitting petitioners to constantly present new mitigation evidence through actual
mnocence arguments. Id. at 734. Lisle did not hold, as the State apparently
maintains, that a jury’s weighing of aggravating and mitigating circumstances is not
part of the eligibility phase of the capital sentencing process. In fact, Lisle explicitly

acknowledged that there 1s a “unique aspect of Nevada law that precludes the jury
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from 1mposing a death sentence if it determines that the mitigating circumstances
are sufficient to outweigh the aggravating circumstance or circumstances.” Id. at 732.

The Nevada Supreme Court’s analysis in Burnside v. State—a decision 1ssued

on the very same day as Lisle—confirms that Lisle did not change Nevada’s
requirements for death-eligibility. See 131 Nev. _, 352 P.3d 627 (2015). Burnside
reviewed on direct appeal whether a capital defendant’s death sentence survived the
striking of an invalid aggravating circumstance on appeal. Id. at 646. In particular,
the Nevada Supreme Court assessed whether the defendant could still be considered
eligible for the death penalty in light of the stricken aggravator. Id. The Nevada
Supreme Court concluded the defendant was still death-eligible, explicitly reasoning
“the invalid aggravating circumstance would not have affected the jury’s weighing of
the aggravating and mitigating circumstances.” Id. Burnside’s reference to the
welighing process when discussing the defendant’s death-eligibility confirms that the
weighing of aggravating and mitigating circumstances remains part of the eligibility

phase of the capital sentencing process in Nevada. See 1d.3

B. Facts That Increase A Defendant’s Statutory Maximum
Punishment Are “Elements” Of The Crime That Must Be Proven
By The State Beyond A Reasonable Doubt Under In Re Winship

As set forth below, the United States Supreme Court has interpreted In re

Winship, 397 U.S. 358 (1970), to hold that a factual determination rendering a

3 Moreover, the Nevada Supreme Court’s prior decisions in this case, especially
its order in 2009 upholding his death sentence after striking two aggravators, make
1t clear that the weighing of aggravating and mitigating circumstances is a death-

eligibility requirement. That the Nevada Supreme Court suggested in Lisle, six years
later, that perhaps this was not the case cannot operate to override its prior decisions
n thls matter.
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criminal defendant eligible for a sentence above the statutory maximum authorized
by a guilty verdict alone effectively constitutes an “element” of the offense of
conviction subject to various procedural protections under the Due Process Clause
and the Sixth Amendment—namely, that it must be proven to a jury beyond a
reasonable doubt.

Winship established that the Due Process Clause of the Fourteenth
Amendment requires states seeking to convict a person of a crime to prove all
“elements” of the offense “beyond a reasonable doubt.” 397 U.S. at 361-62. In
subsequent cases, the United States Supreme Court has also recognized an associated
Sixth Amendment right to have a jury, not a judge, determine whether the “elements”

of an offense, as defined by Winship, have been proven. See Jones v. United States,

526 U.S. 227, 248 (1999); McMillan v. Pennsylvania, 477 U.S. 79, 93 (1986).

Over the past several decades, the United States Supreme Court has expanded
the definition of an “element” subject to Winship’s standard of proof and the
associated right to a jury trial. Winship originally defined the elements of a criminal
offense as “every fact necessary to constitute the crime” under state law. 397 U.S. at
364. Shortly afterward, however, the United States Supreme Court began to also
treat facts affecting a defendant’s maximum sentence for a crime as “elements” that
had to be submitted to a jury and proven under the standard set forth in Winship.

Mullaney v. Wilbur, 421 U.S. 684, 698 (1975) (holding factual issue of whether a

defendant who committed intentional homicide was guilty of manslaughter or murder

was subject to Winship standard of proof because manslaughter carried
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“substantially less severe penalties”); see also McMillan v. Pennsylvania, 477 U.S.

79, 86 (1986) (recognizing that “in certain limited circumstances Winship’s
reasonable-doubt requirement applies to facts not formally 1dentified as elements of
the offense charged”).

The United States Supreme Court clarified this expansion of Winship in

Apprendi v. New Jersey. 530 U.S. 466, 476 (2000). Apprendi concerned the

constitutionality of a New Jersey sentence enhancement statute. Id. at 468-69. The
statute increased the prison sentence of a defendant convicted for possession of a
firearm for an unlawful purpose, if the sentencing judge found by a preponderance of
the evidence that the defendant “in committing the crime acted with a [biased]
purpose to intimidate an individual or group of individuals because of race, color,
gender, handicap, religion, sexual orientation or ethnicity.” Id. at 469 (quoting former
N.J. Stat. Ann. § 2C:44-3(e)). The United States Supreme Court concluded the
sentence enhancement statute contravened Winship because it only required that a
finding of biased purpose be proven to a judge by a preponderance of the evidence. Id.
at 495. Because a finding of biased purpose increased a defendant’s statutory
maximum sentence for the possession of a firearm for an unlawful purpose, it was

“the functional equivalent of an element of a greater offense than the one covered by

the jury’s guilty verdict.” Id. at 494 n.19 (emphasis added). Hence, the question of
biased purpose was an “element” that had to be proven to a jury beyond a reasonable
doubt. Id. at 491. Speaking more generally, the United States Supreme Court held

that any “fact that [similarly] increases the penalty for a crime beyond the prescribed

25

3%




10

11

12

13

14

15

16

17

18

19

20

21

22

23

statutory maximum” effectively constitutes an “element” that must be “submitted to
a jury, and proved beyond a reasonable doubt” pursuant to Winship. Id. at 490.

Two years later in Ring v. Arizona, the United States Supreme Court applied

these principles to the capital sentencing context. 536 U.S. 584, 586 (2002). Ring
concerned the constitutionality of Arizona’s capital sentencing scheme. Unlike
Nevada, Arizona at the time was a non-weighing state, where a person could be found
death-eligible merely if “at least one aggravating factor [wals found to exist [by a
judge] beyond a reasonable doubt.” Id. at 597 (internal quotation marks omitted).4
Without this determination, Arizona statutes provided that the maximum penalty
that a defendant could receive was life imprisonment. Id. The question presented in
Ring was whether the existence of an aggravating factor was an “element” of the
offense of conviction that had to be found by a jury, not a judge, under the Sixth
Amendment. 1d.> Applying Apprendi, the United States Supreme Court concluded
the existence of an aggravating factor in Arizona was the “functional equivalent of

”°

an element of a greater offense” because it constituted “a fact[] increasing
punishment beyond the maximum authorized by a guilty verdict standing alone”—

namely, life imprisonment. Id. at 605, 609 (quoting Apprendi, 530 U.S. at 494 n.19).

* Unlike Nevada, Arizona did not also require that the jury weigh the
aggravating circumstance against mitigating circumstances to find the defendant
death-eligible.

5 Ring did not implicate the due process right to have the elements of an offense
proven beyond a reasonable doubt because the Arizona statute already required that
the aggravating factor be proven beyond a reasonable doubt. See Ring, 5636 U.S. at
597.
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Hence, the United States Supreme Court held that the existence of an aggravating
factor had to be found by a jury, not a judge, under the Sixth Amendment. Id. at 609.

In short, the United States Supreme Court’s precedents interpreting Winship
establish that facts that increase a defendant’s punishment beyond the statutory
maximum authorized by a guilty verdict alone constitute elements of an offense that
must be submitted to a jury and proven beyond a reasonable doubt. Ring in particular
holds that the existence of an aggravating circumstance, when required for death-
eligibility, 1s a “fact” that increases a defendant’s statutory maximum punishment

and 1s therefore an “element” subject to Winship’s procedural protections.

C. Hurst Instructs That The Weighing Determination In Nevada Is A
“Fact” That Increases A Defendant’s Statutory Maximum Sentence
And Is Therefore An “Element” Of The Offense Of Conviction

The Nevada Supreme Court repeatedly held prior to Hurst that the weighing
determination was not a “fact . . . ‘that increases the penalty for a crime beyond the

prescribed statutory maximum,” for purposes of Ring and Apprendi. Nunnery v.

State, 127 Nev. 749, 771, 263 P.3d 235, 250 (2011) (quoting Apprendi, 530 U.S. at

490); see also McConnell v. State, 125 Nev. 243, 254, 212 P.3d 307, 314-15 (2009). The

Nevada Supreme Court acknowledged that the weighing determination was a
requirement for death-eligibility in Nevada and, thus, increased the statutory
maximum punishment that a defendant could face. Nunnery, 127 Nev. at 772, 263
P.3d at 251. However, the Nevada Supreme Court characterized the weighing
determination as “a moral determination rather than a factual determination,” that

“asks the sentencing body to balance facts that have already been found (aggravating
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and mitigating circumstances) in order to reach a conclusion or judgment.” Id. at 775,
263 P.3d at 253. Because 1t did not constitute a “fact” increasing defendants’ statutory
maximum punishment, the Nevada Supreme Court rejected a constitutional claim
that the weighing determination had to be proven beyond a reasonable doubt under

Ring and Apprendi. Id.

Hurst effectively overruled Nunnery. Hurst establishes that the weighing

determination 1s a “fact that exposes the defendant to a greater punishment than
that authorized by the jury’s guilty verdict.” 136 S. Ct. 616, 620 (2016) (internal
citation, alteration, and quotation marks omitted). Consequently, under Winship,
Apprendi, and Ring, the weighing determination is an “element” of the offense of
conviction that must be proven beyond a reasonable doubt.

In Hurst, the United States Supreme Court addressed the petitioner’s
constitutional challenge to Florida’s capital sentencing scheme. At the time, Florida
was a weighing state. Hence, like Nevada, Florida statutes required two distinct
findings to render a defendant eligible for the death penalty: “[(1)] ‘that sufficient
aggravating circumstances exist’ and [2] ‘[t]hat there are insufficient mitigating
circumstances to outweigh the aggravating circumstances.” Id. at 622 (quoting
former Fla. Stat. § 921.141(3)). Moreover, Florida statutes provided for a “hybrid”
capital sentencing proceeding. Id. at 620. Under this “hybrid” scheme, a jury

(113

considering a capital case would first provide the trial judge with an “advisory
sentence’ of life or death without specifying the factual basis of its recommendation.”

Id. (quoting former Fla. Stat. § 921.141(2)). Notwithstanding the jury’s
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recommendation, the trial judge would then independently determine whether
Florida’s two statutory requirements for death-eligibility had been satisfied and
decide whether to impose a sentence of life imprisonment or death. Id. (citing former
Fla. Stat. § 921.141(2)).

Hurst concluded Florida’s “hybrid” system violated the Sixth Amendment
because 1t required a judge, not a jury, to determine whether Florida’s two death-
eligibility requirements had been satisfied. The United States Supreme Court noted
that under Florida statutes, “the maximum punishment . .. Hurst could have received
without any judge-made findings [regarding his eligibility for the death penalty] was
life 1n prison without parole.” Id. at 622. Citing Apprendi, the United States Supreme
Court also noted that “any fact that ‘exposels] the defendant to a greater punishment
than that authorized by the jury’s guilty verdict’ is an ‘element’ that must be
submitted to a jury.” Id. at 621 (quoting Apprendi, 530 U.S. at 494). Florida’s system
ran afoul of this principle because it required a trial judge alone to make the two
eligibility findings that “increased Hurst’s authorized punishment” beyond the
statutory maximum punishment of life in prison. Id. at 622. In other words, Florida’s
system was unconstitutional because under Florida statutes, “[t]he trial court alone
must find ‘the facts . . . [t]hat sufficient aggravating circumstances exist’ and ‘[t]hat
there are insufficient mitigating circumstances to outweigh the aggravating
circumstances.” Id. (quoting former Fla. Stat. § 921.141(3)) (emphasis in original).

Because a jury was constitutionally required to make both of these eligibility findings
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to expose Hurst to a punishment beyond life in prison, the United States Supreme
Court concluded Florida’s death penalty scheme violated the Sixth Amendment. Id.

Hurst overruled Nunnery because Hurst held that a determination that
mitigating circumstances do not outweigh aggravating circumstances, when required
to impose a death sentence, must be proven to a jury beyond a reasonable doubt. 136
S. Ct. at 620. Hurst expressly found Florida’s scheme defective under the Sixth
Amendment because Florida statutes required a judge, not a jury, to determine both
“[t]hat sufficient aggravating circumstances exist’ and ‘[t]hat there are insufficient
mitigating circumstances to outweigh the aggravating circumstances.” Id. at 622
(quoting former Fla. Stat. § 921.141(3)) (emphasis added). In other words, Hurst
considered both the existence of an aggravating factor and the weighing
determination to be “fact[s] that exposel[] the defendant to a greater punishment than
that authorized by the jury’s guilty verdict.” Id. at 620 (internal citation, alteration,
and quotation marks omitted). Consequently, Hurst instructs that the weighing
determination, when required for death-eligibility, is an “element” of the offense of
conviction that 1s subject to the Sixth Amendment jury right and, by extension, to
Winship’s beyond-a-reasonable-doubt standard of proof.

The State attempts to cabin Hurst’s holding, arguing that Hurst, like Ring,
merely held that a jury must determine whether an aggravating circumstance
existed. Mot. at 10-11. The State suggests Hurst did not hold that a jury was also
required to engage in the weighing determination. Id. Hence, the State argues Hurst

did not consider Florida’s second eligibility requirement—the weighing
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determination—to be a “fact” increasing a defendant’s statutory maximum
punishment that had to be submitted to a jury. Id.

The plain language of Hurst belies the State’s argument. The United States
Supreme Court in Hurst repeatedly stated Florida’s death penalty scheme was
defective because it required a judge, rather than a jury, to determine both of the
eligibility findings necessary to impose a death sentence under Florida law. Speaking
in the plural, Hurst stated Florida’s death penalty scheme was unconstitutional
because i1t “does not require the jury to make the critical findings necessary to impose
the death penalty” and that “Florida requires a judge to find these facts.” Hurst, 136
S. Ct. at 622 (emphasis added). Moreover, the United States Supreme Court expressly
faulted Florida’s death penalty scheme for requiring that “[t]he trial court alone must
find ‘the facts . . . [t]hat sufficient aggravating circumstances exist’ and ‘[t]hat there
are 1nsufficient mitigating circumstances to outweigh the aggravating
circumstances.” Id. (quoting former Fla. Stat. § 921.141(3)) (emphasis in original).
Such language shows Hurst considered both of Florida’s death-eligibility
requirements to be “fact[s] that exposeld] the defendant to a greater punishment than
that authorized by the jury’s guilty verdict.” Id. at 620 (internal citation, alteration,
and quotation marks omitted). Consequently, Hurst holds that the weighing
determination, when required by a state for death-eligibility, 1s an “element” of the
offense of conviction that is subject to the Sixth Amendment jury right and, by

extension, to Winship’s beyond-a-reasonable-doubt standard of proof.
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D. Mr. Witter’s Death Sentence Must Be Vacated Because His Jury
Was Not Instructed That The Weighing Determination Had To Be
Proven By The State Beyond A Reasonable Doubt

As set forth in Section IV.C., Hurst holds that the weighing determination in
Nevada 1s an “element” of the offense that the State must prove to a jury beyond a
reasonable doubt. As a result, Mr. Witter’s death sentence must be vacated. At Mr.
Witter’s 1995 capital trial, the trial court instructed the jury to “impose a sentence of
death only if it finds . . . that there are no mitigating circumstances sufficient to
outweigh the aggravating circumstance or circumstances found.” See Penalty-Phase
Instruction No. 8. However, the trial court failed to instruct the jury that it could only
1mpose a death sentence on Mr. Witter if it concluded the State had proven this fact
beyond a reasonable doubt. The trial court’s error was structural because i1t pertained
to the burden of proof required to establish an element of Mr. Witter’s offense under

Winship. See Sullivan v. Louisiana, 508 U.S. 275, 278 (1993) (holding trial court’s

failure to properly instruct jury regarding prosecution’s burden of proving an element
of the offense beyond a reasonable doubt constituted structural error).

Moreover, Hurst holds that the trial court’s error was not cured by the Nevada
Supreme Court’s subsequent reweighing of the aggravating and mitigating
circumstances during Mr. Witter’s proceedings on July 22, 1996 and October 20, 2009.
In 1ts 1996 decision, the Nevada Supreme Court struck one of Mr. Witter’s four

aggravators as legally invalid. Witter v. State, 112 Nev. 908, 930, 921 P.2d 886, 901

(1996) abrogated on other grounds by Nunnery v. State, 127 Nev. 749, 263 P.3d 235

(2011). However, after reweighing the remaining three aggravators against the

mitigation evidence, the Nevada Supreme Court concluded “Witter’s sentence of
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death 1s still proper.” Witter, 112 Nev. at 930, 921 P.2d at 901. In its 2009 decision,
the Nevada Supreme Court struck two of three remaining aggravators as legally

invalid. Witter v. State, 281 P.3d 1232, at *2-*3 (Nev. 2009) (unpublished). However,

after reweighing the sole remaining one aggravator against the mitigation evidence,
the Nevada Supreme Court concluded “the jury would have selected the death
penalty.” Id. Under Hurst, the Nevada Supreme Court’s reweighing did not cure the
trial court’s original error on two grounds. First, in its 1996 decision, the Nevada
Supreme Court did not apply Winship’s beyond-a-reasonable-doubt standard when
reweighing Mr. Witter’s death eligibility, effectively repeating the error committed
by the trial court. Second, and more importantly, the Nevada Supreme Court’s
reweighing of Mr. Witter’s death-eligibility was constitutionally inadequate twice
because Hurst established that the weighing determination must be conducted by a
jury, rather than a judge, under the Sixth Amendment. Hurst, 136 S. Ct. at 622.
Hence, the Nevada Supreme Court’s reweighing of Mr. Witter’s death-eligibility did
not cure the trial court’s original structural error.

Accordingly, Mr. Witter’s death sentence must be vacated.
V. HURST APPLIES RETROACTIVELY

The State argues that, even if Hurst holds that the weighing determination is
an “element” of the offense of conviction that must be proven by the State beyond a
reasonable doubt, Hurst does not apply retroactively to the judgment against Mr.
Witter. Mot. at 9-10. The State contends Hurst is a mere application of Ring v.

Arizona and cannot apply retroactively under the standard set forth in Teague v.
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Lane, 489 U.S. 288 (1989). Id. In support, the State notes the United States Supreme

Court held in Schriro v. Summerlin, 542 U.S. 348 (2004), that Ring is not retroactive.

Id. As set forth below, the State’s argument is meritless.

A. Legal Standard

The United States Supreme Court’s decision in Teague sets forth a framework
for determining when a new rule of constitutional law applies to cases on federal
collateral review. Under Teague, as a general matter, “new constitutional rules of
criminal procedure will not be applicable to those cases which have become final
before the new rules are announced.” 489 U.S. at 310. Teague and its progeny
recognize two categories of decisions that fall outside this general bar on retroactivity.
First, “[nlew substantive rules generally apply retroactively.” Schriro v. Summerlin,
542 U.S. 348, 351 (2004). Substantive rules include rules that “alter[] the range of
conduct or the class of persons that the law punishes” or “necessarily carry a
significant risk that a defendant stands convicted of an act that the law does not make
criminal or faces a punishment that the law cannot impose upon him.” Id. at 352, 354
(internal citation and quotation marks omitted). Second, new “watershed rules of
criminal procedure,” which are procedural rules “implicating the fundamental
fairness and accuracy of the criminal proceeding,” will also have retroactive effect.

Saffle v. Parks, 494 U.S. 484, 495 (1990). To have retroactive effect, the procedural

rule “must be one without which the likelihood of an accurate conviction is seriously

diminished.” Schriro, 542 U.S. at 353 (emphasis omitted).
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The Nevada Supreme Court has described Teague’s framework as “strict[]” and

“severe[].” Colwell v. State, 118 Nev. 807, 819, 59 P.3d 463, 471 (2002). Hence, the

Nevada Supreme Court has chosen “to adopt [Teague] with some qualification,” when
assessing whether new rules of constitutional law apply retroactively to cases on state
collateral review. Id. Under the Nevada Supreme Court’s more relaxed retroactivity
approach, new procedural rules need not be of “watershed” significance to merit
retroactive application, as they must under Teague. Id. at 820, 59 P.3d at 472.
Instead, if the accuracy of the proceedings 1s “seriously diminished” without the rule,
the rule will apply retroactively to cases on state collateral review, whether or not
they are of “watershed” importance. Id.

B. Hurst Announced A New Rule That Applies Retroactively

Hurst announced a new rule of constitutional law: namely, that a
determination that mitigating circumstances do not outweigh aggravating
circumstances, when required by a state for death-eligibility, is an “element” of the
offense of conviction that must be proven beyond a reasonable doubt pursuant to
Winship. Whether this new rule i1s framed as a “substantive rule” or a “procedural
rule,” it applies retroactively to Mr. Witter under the standards articulated in Colwell
and Teague.

The United States Supreme Court has applied Winship’s beyond-a-reasonable-

doubt standard retroactively in two decisions pre-dating Teague: (1) Ivan V. v. City

of N.Y., 407 U.S. 203 (1972); and (2) Hankerson v. North Carolina, 432 U.S. 233
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(1977).6 In both of these decisions, the United States Supreme Court considered
whether Winship and subsequent decisions expanding its scope should apply
retroactively based on the pre-Teague standard for retroactivity set forth in
Linkletter v. Walker, 381 U.S. 618 (1965). Retroactive application of new rules under
the Linkletter standard was based on considerations similar to those later set forth
in Teague. Under the Linkletter standard, a new rule was to be applied retroactively
if the purpose of the new rule was “to overcome an aspect of the criminal trial that
substantially impairs its truth-finding function and so raises serious questions about
the accuracy of guilty verdicts in past trials, the new rule has been given complete

retroactive effect.” Williams v. United States, 401 U.S. 646, 653 (1971). In Ivan V.

and Hankerson, the United States Supreme Court applied this pre-Teague standard
and concluded Winship and subsequent decisions expanding its scope should apply
retroactively.

First, in Ivan V., the United States Supreme Court held that Winship’s beyond-
a-reasonable-doubt standard applied retroactively to juvenile delinquency cases
where conviction by the fact-finder was not predicated upon the prosecution’s burden
to prove the elements of a crime beyond a reasonable doubt. Ivan V., 407 U.S. at 203-
04. Retroactive application of the Winship standard was warranted in these cases
because it “overclalme an aspect of a criminal trial that substantially impairs the
truth-finding function.” Id. at 204. The United States Supreme Court described

Winship’s beyond-a-reasonable-doubt standard as “a prime instrument for reducing

6 Neither of these decisions has been overruled by Teague or its progeny.
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the risk of convictions resting on factual error.” Id. Because it required that “no man
shall lose his liberty unless the Government has borne the burden of . . . convincing
the factfinder of his guilt,” the United States Supreme Court stated the Winship
standard “provide[d] concrete substance for the presumption of innocence.” Id. at 204-
05 (internal citation and quotation marks omitted). The Winship standard was so
fundamental to the administration of justice that the United States Supreme Court
described it as the “bedrock axiomatic and elementary principle whose enforcement
lies at the foundation of the administration of our criminal law.” Id. (internal citation
and quotation marks omitted). Hence, the United States Supreme Court retroactively
applied the Winship standard. Id.

Second, in Hankerson, the United States Supreme Court retroactively applied

an extension of the Winship standard set forth in Mullaney v. Wilbur, 421 U.S. 684

(1975). See 432 U.S. at 242. In Mullaney, the United States Supreme Court had held
that Winship’s beyond-a-reasonable-doubt standard applied to more than just the
facts necessary to constitute a crime under state law. 421 U.S. at 698. Instead, facts
increasing a defendant’s possible sentence, such as whether the defendant was guilty
of manslaughter or murder, also constituted “elements” of the offense that had to be
proven beyond a reasonable doubt under Winship. Id. (holding factual issue of
whether a defendant who committed intentional homicide was guilty of manslaughter
or murder was subject to Winship standard of proof because manslaughter carried
“substantially less severe penalties”). In Hankerson, the United States Supreme

Court applied the Mullaney rule retroactively because it was “designed to diminish
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the probability that an innocent person would be convicted and thus to overcome an
aspect of a criminal trial that substantially impairs the truth-finding function.” 432
U.S. at 242.

Ivan V. and Hankerson demonstrate that the new rule set forth in Hurst must

be applied retroactively under Colwell and Teague, either as a substantive rule or as
a procedural rule. First, the new rule set forth in Hurst applies retroactively as a
“substantive rule” because it lessens the “risk that a defendant . . . faces a punishment
that the law cannot impose upon him.” Montgomery v. Louisiana, 136 S. Ct. 718, 734
(2016), as revised (Jan. 27, 2016) (internal citation and quotation marks omitted).

Like the new rules applied retroactively in Ivan V. and Hankerson, Hurst’s new rule

applies Winship’s beyond-a-reasonable-doubt standard to a context it had not
previously been applicable and therefore “reducles] the risk of [a death sentence]
resting on factual error.” Ivan V., 407 U.S. at 204. Moreover, the application of the
Winship standard to the weighing determination also excludes certain individuals
from a death sentence who would otherwise be found death-eligible based on a lesser

standard of proof. See Montgomery, 136 S. Ct. at 728, 734. Consequently, the new

rule in Hurst applies retroactively as a substantive rule.

Second, the new rule set forth in Hurst must also apply retroactively as a
procedural rule. As noted previously, under the Nevada Supreme Court’s
retroactivity test, a new procedural rule need not be a “watershed” rule to apply
retroactively: the only requirement for retroactive application is that “accuracy

[would be] seriously diminished without the rule.” Colwell, 118 Nev. at 820, 59 P.3d
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at 472. Ivan V. and Hankerson demonstrate that the new rule set forth in Hurst

meets this standard. Ivan V. and Hankerson retroactively applied Winship and
subsequent extensions of Winship. The United States Supreme Court’s holdings in
both cases were premised on the principle that Winship’s beyond-a-reasonable-doubt
standard was designed to uphold the “truth-finding function” of criminal trials and
to “diminish the probability that an innocent person would be convicted.” 432 U.S. at

242. As an extension of Winship, Hurst’s new rule similarly enhances the accuracy of

criminal trials by “reducing the risk of [a death sentence] resting on factual error.”
Ivan V., 407 U.S. at 204. Accordingly, Hurst’s new rule must be applied retroactively

as a procedural rule under Colwell. See Powell v. State, No. 310, 2016, 2016 WL

7243546, at *5 (Del. Dec. 15, 2016) (retroactively applying extension of Winship’s
beyond-a-reasonable-doubt standard to weighing determination required for death-
eligibility).

C. Schriro v. Summerlin Is Inapposite

The State argues Hurst is a mere application of Ring and cannot apply
retroactively under Teague. Mot. at 9-10. In support, the State notes the United

States Supreme Court held in Schriro v. Summerlin, 542 U.S. 348 (2004) that Ring

1s not retroactive. Id. The State’s reliance on Schriro i1s misplaced. As set forth in
Section II.A., Hurst 1s not a mere application of Ring. Hurst addressed an 1ssue that
Ring did not—namely, whether a determination regarding the weight of aggravating
and mitigating circumstances constitutes an “element” of the crime that must be

proven by the State beyond a reasonable doubt under Winship.

39
3%




10

11

12

13

14

15

16

17

18

19

20

21

22

23

More importantly, the United States Supreme Court’s decision in Schriro
addressed only the retroactivity of Ring’s holding that a jury, not a judge, must find
the existence of an aggravating circumstance. See Schriro, 542 U.S. at 356. The
United States Supreme Court concluded this holding did not apply retroactively to
cases on federal collateral review under Teague because it constituted a new
procedural rule that was not a “watershed rulel] of criminal procedure.” Id. (internal
citation and quotation marks omitted). The United States Supreme Court reasoned
that Ring’s holding was not a “watershed rule” because the United States Supreme
Court could not “confidently say that judicial factfinding,” as opposed to factfinding
by a jury, “seriously diminishes [the] accuracy” of capital sentencing. Id. (emphasis
in original). In fact, “reasonable minds continue to disagree over whether juries are
better factfinders [than judges] at all.” Id. (emphasis in original). Given the lack of
evidence as to whether juries were more accurate fact-finders than judges, the United
States Supreme Court declined to apply Ring retroactively.

Mr. Witter’s constitutional claim, on the other hand, concerns not the identity

of the factfinder, but the standard of proof that the factfinder must apply when

determining death-eligibility in Nevada. While the factfinder’s identity may not affect
the accuracy of capital sentencing proceedings, the application of a beyond-a-
reasonable-doubt standard of proof is central to the truth-finding function of criminal
trials. Indeed, as set forth above in Section IV.B., the United States Supreme Court
has long recognized that Winship’s beyond-a-reasonable-doubt standard of proof “is

a prime instrument for reducing the risk of convictions resting on factual error”
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because 1t “provides concrete substance for the presumption of innocence.” Ivan V.,
407 U.S. at 204-05 (internal citation and quotation marks omitted); see also
Hankerson, 432 U.S. at 243-44. In short, unlike the right to a jury trial discussed in

Schriro, Winship’s beyond-a-reasonable-doubt standard, by its very nature,

guarantees accuracy in criminal proceedings. Consequently, Hurst’s extension of
Winship merits retroactive application. See Powell, 2016 WL 7243546, at *3 (holding
Hurst retroactive and distinguishing Schriro as “only address[ing] the misallocation
of fact-finding responsibility Gudge versus jury) and not . . . the applicable burden of

proof”); Guardado v. Jones, No. 4:15-cv-256 (N.D. Fla. May 27, 2016) (holding Hurst

can apply retroactively despite Schriro because Schriro “did not address the
requirement for proof beyond a reasonable doubt”).

Accordingly, Hurst applies retroactively and supports Mr. Witter’s claims for
relief in the instant Petition.
111
111

111
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VI. CONCLUSION

Mr. Witter requests this Court: (1) deny the State’s Motion to Dismiss his
Petition for Writ of Habeas Corpus; and (2) order the State to answer his claims.
DATED this 8th day of March, 2017.

Respectfully submitted,

RENE L. VALLADARES
Federal Public Defender

/s/ Michael Pescetta
MICHAEL PESCETTA
Assistant Federal Public Defender

/s/ Tiftany L. Nocon
TIFFANY L. NOCON
Assistant Federal Public Defender
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CERTIFICATE OF MAILING

In accordance with EDCR 7.26(b)(6), the undersigned hereby certifies that on
the March 8, 2017, a true and accurate copy of the foregoing OPPOSITION TO
STATE’S RESPONSE AND MOTION TO DISMISS was filed electronically with the

Eighth Judicial District Court and served by depositing same in the United States

mail, first-class postage prepaid, addressed as follows:

Steven S. Owens

Chief Deputy District Attorney
200 Lewis Avenue

Las Vegas, Nevada 89155

/s/ Stephanie Young

An Employee of the
Federal Public Defender

District of Nevada
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DISTRICT COURT
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WILLIAM WITTER, )

Petitioner, g CASE NO: 94C117513
-Vs- g DEPT NO: 1V

THE STATE OF NEVADA, g

Respondent. g

)

REPLY TO OPPOSITION

DATE OF HEARING: 4/19/17
TIME OF HEARING: 11:00 AM

COMES NOW, the State of Nevada, by STEVEN WOLFSON, District Attorney,
through STEVEN S. OWENS, Chief Deputy District Attorney, and hereby submits this
Reply to Opposition.

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

POINTS AND AUTHORITIES

Defendant’s sole allegation of good cause for overcoming the procedural default bars
is that Hurst established a new rule of constitutional law not previously available and is

retroactively applicable. See Hurst v. Florida, 577 U.S. __, 136 S.Ct. 616 (2016).

Specifically, Defendant argues that “Hurst held that the weighing determination constitutes

an ‘element’ of the crime that the State must prove to a jury beyond a reasonable doubt under

H:P DRIVE DOCS\HURST PETITIONS\WITTER, WILLIAM, 94C117513, REPLY TO OPP..DOC
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the Due Process Clause of the Fourteenth Amendment to the Constitution.” Opposition, p.
17. This is false. It is one thing to argue for an extension of law based on existing
precedent, but quite another to misrepresent the holding of a case.  Counsel’s
mischaracterization of the holding of Hurst strains the borders of candor to the court.

The United States Supreme Court itself, summarized its holding in Hurst in the first

two paragraphs of the opinion thusly:

A Florida jury convicted Timothy Lee Hurst of murdering his co-worker,
Cynthia Harrison. A penalty-phase jury recommended that Hurst’s judge
impose a death sentence. Notwithstanding this recommendation, Florida law
required the judge to hold a separate hearing and determine whether sufficient
aggravating circumstances existed to justify imposing the death penalty. The
judge so found and sentenced Hurst to death.

We hold this sentencing scheme unconstitutional. The Sixth Amendment

requires a jury, not a judge, to find each fact necessary to impose a sentence of
death. A jury’s mere recommendation is not enough.

Hurst, 136 S.Ct. at 619. Hurst does not cite to Winship or the reasonable doubt standard
because it’s holding only concerns the identity of the fact finder, not the standard of proof.
The holding of Hurst is founded upon the Sixth Amendment right to a jury, not the
Fourteenth Amendment Due Process requirement for proof beyond a reasonable doubt.
Hurst is silent on that issue. On remand, the Florida Supreme Court interpreted Hurst as
simply requiring that all critical findings necessary to imposition of the death penalty must

be found by the jury, not the judge. Hurst v. State, 202 So. 3d 40, 44 (Fla. 2016) (“In capital

cases in Florida, these specific findings required to be made by the jury include the existence
of each aggravating factor that has been proven beyond a reasonable doubt, the finding that
the aggravating factors are sufficient, and the finding that the aggravating factors outweigh
the mitigating circumstances”). After Hurst, Florida now requires all necessary findings to
be made by a jury rather than a judge, but still only applies the reasonable doubt standard to
the existence of the aggravating factors, not the weighing. Id. In Defendant’s case, a jury
made all necessary findings for the death penalty, including weighing, in full compliance
with Hurst, which is nothing more than an application of Ring. Accordingly, Hurst does not

represent an intervening change in law which can overcome the procedural default.

H:\P DRIVE DOCS\HURET PETITIONS\WITTER, WILLIAM, 94@1 $ 13, REPLY TO OPP..DOC




O 00 1 N W kW N

N NN NN NN NN /R kB ke e
O 1 N L B WN =R DO O 0NN RN = o

Several courts have rejected the same argument presented by Defendant and held
that Hurst cannot be “stretched” so far as to conclude that the reasonable doubt standard

applies to the weighing process:

Hurst does not mention the weight a jury should give to the aggravating and
mitigating factors, as it is concerned with whether a judge may take over the
jury's role in determining these factors. The Petitioner's claim does not deal
with that specific issue, and his attempt to link Hurst to his case stretches the
holding too far. As such, the court finds that Hurst does not represent an
intervening change in the law . . . .

Runyon v. United States, No. 4:15¢v108, 2017 U.S. Dist. LEXIS 15886, at *144-45 (E.D.
Va. Jan. 19, 2017); see also Davila v. Davis, 650 Fed.Appx. 860, 872-73 (5™ Cir. 2016) (on

appeal of district court’s rejection of argument that Texas’ death penalty statute was
“unconstitutional ... because it does not place the burden on the State to prove a lack of
mitigating evidence beyond a reasonable doubt” the Court concluded that “[r]easonable
jJurists would not debate the district court’s resolution, even after Hurst.”); People v. Rangel,

62 Cal.4™ 1192, 1235, 367 P.3d 649, 681 (2016), cert. denied, 2017 U.S. LEXIS, 85

U.S.L.W. 3325 (2017) (“The death penalty statute does not lack safeguards to avoid arbitrary
and capricious sentencing, deprive a defendant of the right to a jury trial, or constitute cruel
and unusual punishment on the ground that it does not require either unanimity as to the truth
of the aggravating circumstances or findings beyond a reasonable doubt that an aggravating
circumstance ... has been proved, that the aggravating factors outweighed the mitigating
factors, or that death is the appropriate sentence. ... Nothing in Hurst ... affects our
conclusions in this regard.”); Ex parte Bohannon, 2016 Ala. LEXIS 114, p. 15 (Ala. 2016),
cert. denied, 2017 U.S. LEXIS 871 (2017) (“Ring and Hurst require only that the jury find

the existence of the aggravating factor that makes a defendant eligible for the death
penalty—the plain language in those cases requires nothing more and nothing less.”); State
v. Mason, 2016 Ohio-8400 q 42 (Ohio App.3d) (“Hurst did not expand Apprendi and
Ring.”). Defendant’s expansive reading of Hurst is undermined by the denial of certiorari in
Rangel and Bohannon. The United States Supreme Court allowed the rejection of

Defendant’s argument by the California and Alabama Supreme Courts to stand. If the High
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Court intended the overbroad view of Hurst suggested by Petitioner certiorari would have
been granted to give guidance to the lower courts.

Every federal circuit court to have addressed the argument that the reasonable doubt
standard applies to the weighing of aggravating and mitigating circumstances—seven
circuits so far—has rejected it, reasoning that the weighing process constitutes not a factual
determination, but a complex moral judgment. See United States v. Gabrion, 719 F.3d 511,
533 (6th Cir. 2013); United States v. Runyon, 707 F.3d 475, 516 (4th Cir. 2013); United
States v. Fields, 516 F.3d 923, 950 (10th Cir. 2008); United States v. Mitchell, 502 F.3d 931,
993-94 (9th Cir. 2007); United States v. Sampson, 486 F.3d 13, 31 (Ist Cir. 2007); United
States v. Fields, 483 F.3d 313, 345-46 (5th Cir. 2007); United States v. Purkey, 428 F.3d
738, 750 (8th Cir. 2005). Under Defendant’s interpretation of Hurst, all of these cases would

now be overruled; however, they all remain good law even though Hurst was published more
than a year ago. The fact that not one of these leading cases on the issue was even
mentioned by the Court in Hurst or since been overruled belies Defendant’s assertion that
Hurst addressed such an issue.

Nor did the Court in Hurst overrule or even discuss its own authority that weighing is

“a moral decision that is not susceptible to proof.” Penry v. Lynaugh, 492 U.S. 302, 319, 109
S.Ct. 2934 (1989); Caldwell v. Mississippi, 472 U.S. 320, 340 n. 7, 105 S.Ct. 2633 (1985).

The Court has repeatedly recognized that the purpose of weighing is to protect a defendant’s
Eighth Amendment right to an individualized sentencing determination and is a moral
judgment that goes to sentence selection, not eligibility. See, e.g., Boyde v. California, 494

U.S. 370, 376-77, 110 S. Ct. 1190, 1196 (1990) (acknowledging that the challenged jury

instruction “was consistent with the Eighth Amendment, because a reasonable juror would
interpret the instruction as allowing for the exercise of discretion and moral judgment about
the appropriate penalty in the process of weighing the aggravating and mitigating
circumstances.”). Defendant has misinterpreted and misrepresented the holding of Hurst.
Perhaps the strongest reason to reject Defendant’s dubious construction of Hurst is

how the Supreme Court dealt with its own precedent in Hurst. Hurst cited Walton without
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overruling it. Hurst, 577 U.S. at __, 136 S.Ct. at 622. This is telling because Defendant’s
view that Hurst requires application of the beyond a reasonable doubt standard to the

weighing of aggravating against mitigating circumstances is in direct conflict with Walton:

So long as a State’s method of allocating the burdens of proof does not lessen
the State’s burden to prove every element of the offense charged, or in this
case to prove the existence of aggravating circumstances, a defendant’s
constitutional rights are not violaz‘eag %y placing on him the burden of proving
mitigating circumstances sufficiently substantial to call for leniency.

Walton, 497 U.S. at 650, 110 S.Ct. 3047, 3055 (1990) (emphasis added). If the United States
Supreme Court intended the holding Defendant attributes to Hurst, the Court would have

addressed this direct conflict. Indeed, where Walton conflicted with Ring the United States

Supreme Court squarely addressed the issue and overruled Walton in part. Ring, 536 U.S. at
609, 122 S.Ct. at 2443 (“we overrule Walton to the extent that it allows a sentencing judge
... to find an aggravating circumstance necessary for imposition of the death penalty.”).
Under Nevada law, weighing is only part of death “eligibility” to the extent a jury is
precluded from imposing death if it determines that the mitigating circumstances are
sufficient to outweigh the aggravating circumstances. Lisle v. State, 131 Nev. ___, 351 P.3d
725, 732 (2015). But this does not mean that weighing is part of the narrowing aspect of
capital punishment the same as aggravating circumstances. Id. Instead, weighing, by
definition, is part of the individualized consideration that is the hallmark of what the
Supreme Court has referred to as the “selection” phase of the capital sentencing process. 1d.
Defendant ignores that Nevada’s use of the term, “eligibility,” unlike the federal courts, has
historically referred to both narrowing and individualized selection. Id. A State Supreme
Court’s interpretation and construction of its own state statutes is binding on all federal
courts. See e.g., Ward v. lllinois, 431 U.S. 767, 772-73, 97 S. Ct. 2085, 2089 (1977);
Hortonville Joint Sch. Dist. v. Hortonville Educ. Asso., 426 U.S. 482, 488, 96 S. Ct. 2308,

2312 (1976). Defendant is not at liberty to re-interpret Nevada statutes in a manner
inconsistent with the Nevada Supreme Court’s own interpretation.

Notably, the Apprendi line of cases expressly acknowledge that they have no effect on
sentence selection. See, e.g., Cunningham v. California, 549 U.S. 270 (2007) (“Other States
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have chosen to permit judges genuinely ‘to exercise broad discretion ... within a statutory
range,” which, ‘everyone agrees,” encounters no Sixth Amendment shoal.”) [internal
citations omitted]. This is further supported by the expressly limited nature of Hurst’s
overruling of Spaziano v. Florida, 468 U.S. 447 (1984) and Hildwin v. Florida, 490 U.S. 638

(1989). Hurst only overrules Spaziano and Hildwin “to the extent they allow a sentencing

judge to find an aggravating circumstance, independent of a jury’s factfinding, that is
necessary for imposition of the death penalty,” and that “Florida’s sentencing scheme, which
required the judge alone to find the existence of an aggravating circumstance, is therefore
unconstitutional.” Hurst, 136 S.Ct. at 624. But in Spaziano, the Supreme Court also held
that the Sixth Amendment right to trial by jury has no effect on sentence selection.
Spaziano, 468 U.S. at 459-62. That holding from Spaziano remains undisturbed after Hurst,
and Hurst thus has no impact on the weighing process that is part of the sentence selection
process in Nevada.

Finally, even if Hurst applies retroactively and requires application of the beyond a
reasonable doubt standard to the weighing of mitigation against aggravation, any
instructional error would have been nothing more substantial than harmless error and thus
could not support a finding of prejudice to ignore Petitioner’s procedural defaults. “Any
error, defect, irregularity or variance which does not affect substantial rights shall be
disregarded.” NRS 178.598. Constitutional error is evaluated by the test laid forth in
Chapman v. California, 386 U.S. 18, 24, 87 S. Ct. 824, 828 (1967). The test under Chapman

for constitutional trial error is “whether it is ‘clear beyond a reasonable doubt that a rational
jury would have found the defendant guilty absent the error.”” Tavares v. State, 117 Nev.

725, 