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From: Adam Honey [mailto:ahoney@interact.ccsd.net]  

Sent: Monday, June 05, 2017 11:16 AM 

To: maggie <maggie@nvlitigation.com> 

Cc: Carlos L. McDade <clmcdade@interact.ccsd.net>; Susan Gerace <sgerace@interact.ccsd.net> 

Subject: LVRJ v CCSD 

 

Maggie, 
 
Attached are CCSD pages 121-158, which represents the documents located after completing the additional searches 
Judge Williams directed on 5/9/17 (All principals emails and to/from/cc'd relative to December requests and email 
searchs from Cedric Cole office and staff; there were no responsive emails from Cole or his staff).  As you are aware 
we previously provided the Trustee emails and to/from/cc relative to the docs produced in response to the Feb. 
request. 
 
In regard to the attached pages, the majority of the pages are emails and attachments to emails previously produced 
or is information dated after CCSD's searches in February in response to the February 10th records request.  We have 
taken the liberty of redacting student names, 2 support staff employees (one is a parent of an autistic student, whom 
we also redacted information).  We recognize the Court may direct us to un-redact additional information. 
 
For your ease of reference here is a list of the redactions by page number: 
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134  Name of support staff member/parent of child referred to in email; 
 
136 email addresses of student (2 addresses for one student); 
 
137 email address of same student from 136 and same students name twice in body of email; 
 
138 same student as 136-137, email and name; 
 
147 Same support staff member/parent as 134 
 
148 photo of student and support staff member/ parent's description of student's special needs and therapies; 
 
149  support staff member/ parent's description of student's special needs and therapies (top line) and identity and 
contact info of support staff member/ parent 
 
 We believe the above listed redactions are consistent with the prior court Order that we anticipate Judge Williams will 
repeat in regard to email redactions at the hearing on June 6th. 
 
Please be aware that I will be out of the office today beginning at approximately 1:30 p.m. 
 
Sincerely, 
 
Adam Honey 
Assistant General Counsel 
Clark County School District 
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MEMO 
MARGARET A. MCLETCHIE, Nevada Bar No. 10931 
ALINA M. SHELL, Nevada Bar No. 11711 
MCLETCHIE SHELL LLC 
701 East Bridger Avenue, Suite. 520 
Las Vegas, NV 89101 
Telephone: (702)-728-5300 
Email: maggie@nvlitigation.com 
Counsel for Petitioner 

 
EIGHTH JUDICIAL DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
LAS VEGAS REVIEW-JOURNAL, 
 

Petitioner, 
 
vs. 
 
 
CLARK COUNTY SCHOOL DISTRICT,  
 
 Respondent. 

 Case No.:  A-17-750151-W 
 
Dept. No.:  XVI 
 
MEMORANDUM REGARDING 
CCSD’s PRIVILEGE LOG AND 
CERTIFICATIONS 
 
Hearing Date: June 15, 2017  
Hearing Time: 10:00 a.m. 
 
 

MEMORANDUM  

I. PROCEDURAL HISTORY 

  Starting in December 2016, the Las Vegas Review-Journal made a number of 

requests to CCSD pursuant to the Nevada Public Records Act (“NPRA”) targeting 

documents pertaining to the alleged misbehavior of School Board Trustee Kevin Child (the 

“Requests”). In the six months that have now passed since December, the Review-Journal 

has also been doggedly working to obtain both access to the records sought by the Requests— 

and information about the extent to which CCSD complied with the Requests. 

  During the hearing in this matter conducted on May 9, 2017, this Court ordered 

CCSD to conduct additional searches for responsive documents. It also ordered CCSD to 

produce all documents it had withheld to date, and any additional documents the searches 

yielded that CCSD contended should not be produced to the Review-Journal, for an in 

Case Number: A-17-750151-W

Electronically Filed
6/13/2017 1:19 PM
Steven D. Grierson
CLERK OF THE COURT
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camera review by May 30, 2017. It also required CCSD to produce a privilege log, as well 

as certifications pertaining to the searches it had conducted. (June 5, 2017 Order Granting 

Writ of Mandamus, ¶¶ 45-48.) The Court directed the Review-Journal to prepare an order 

reflecting its orders to CCSD. 

  Following this hearing, the parties could not agree on the scope of the order. Among 

other things, CCSD contended that the Order should not require it to provide the Review-

Journal with a copy of either the required certification or the privilege log. However, CCSD 

counsel represented that it would provide a copy of both the certification and the log to the 

Review-Journal. (See Declaration of Margaret A. McLetchie (“McLetchie Dec.”) ¶6.) The 

parties submitted competing orders, and an order was not signed by the Court until June 6, 

2017. 

  On May 30, 2017, CCSD provided documents for an in camera review. It 

additionally provided the Court with two certifications to meet the certification requirement 

and a privilege log (the “Log”1 which includes a table/log listing documents [pp. 1-7] as well 

as argument/discussion [pp. 7-11]).  Unbeknownst to the Court, and despite its representation 

to the undersigned noted above, CCSD counsel did not provide a copy of either of these 

documents to the Review-Journal at that time. Further, while they were presumably available 

earlier, since the corresponding withheld documents were provided to chambers, CCSD did 

not provide the Review-Journal with any additional documents that the search yielded until 

11:16 a.m. June 5, 2016, the day before the last hearing in this matter.  (McLetchie Dec. ¶¶7-

9.) At the subsequent hearing held on June 6, 2017 the Court made clear it has expected 

CCSD to engage in the routine practice of providing privilege logs and certifications to 

opposing counsel in conjunction with in camera submissions. At the hearing, CCSD counsel 

did finally provide a copy of the log and, later that day, provided copies of the certifications 

it had provided to the Court a week earlier. (McLetchie Dec. ¶11.) 

After review of the log, the Review-Journal contends that CCSD has failed to meet 

its burden of establishing that the documents it is withholding in their entirety (the “Withheld 

                            
1 The Log is attached hereto as Exhibit GG. 
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Documents”) are confidential, let alone that any claim of confidentiality outweighs the strong 

interests in disclosure—which is presumed as a matter of law. However, requiring CCSD to 

produce documents but allowing it to redact information consistent with Court’s February 

23, 2017 Order properly emphasizes disclosure and balances any privacy interests at stake 

with the substantial interest in public disclosure present in this matter.2 The Review-Journal 

also contends that the certifications CCSD provided are insufficient, and that questions 

remain about the adequacy of CCSD’s searches for responsive documents.  

In short, despite two court orders in this matter and significant (and costly) efforts 

by the Review-Journal, CCSD has still not produced all documents it should under the 

NPRA. As detailed below, the importance of the public’s right-to-know cannot be 

understated in this case. Not only are there serious issues with regard to Trustee Child, but 

there are critical global concerns with CCSD’s handling of sexual harassment and abuse. 

These facts urge in favor of access, and this Court should order CCSD to produce the records 

it is withholding in their entirety, and should also order it to either update its certifications 

or—without further delay—search for and produce all responsive documents. 

II. CERTIFICATIONS 

In its first request made on December 5, 2016, the Review-Journal sought “incident 

reports,” “[a]ll emails from CCSD staff, CCSD police or CCSD officials regarding school 

visits conducted by Kevin Child,” and “[a]ll emails from emails from CCSD staff, CCSD 

police or CCSD officials regarding the [guidelines issued on December 5, 2016].” (Exh. G 

to Opening Brief (“Op. Br.”).) On December 6, 2017, the Review-Journal also asked for “any 

written complaints” about Trustee Child. (Exh. H. to Op. Br.)  CCSD first provided a 

privilege log on or around February 13, 2017 (Exh D to Op. Br.); however, this initial log 

does not reflect that any responsive documents were withheld. 

Then, in a February 13 request, the Review-Journal asked for “any and all records 

(including but not limited to investigative memos, notes, reports, summaries, interviews 

                            
2 That order provides that only “the names of direct victims of sexual harassment or alleged 
sexual harassment, students, and support staff” may be redacted. (2/23/17 Order, ¶ 34.)  
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(written or recorded), emails, correspondence, and communications to or from CCSD staff 

and police)” not previously produced that pertained to or referenced the actions or behavior 

of Trustee Child. (Exh. I to Op. Br.) In the February Request, the Review-Journal also 

specifically instructed CCSD as follows to “interpret ‘record’ broadly to include hard copy 

records as well as electronically stored information …” (Id.). 

This Court’s June 6, 2017 Order addressed the facts that CCSD unilaterally limited 

the scope of the December Requests and the February Request. To ensure that CCSD finally 

made a complete production and that CCSD designated a person responsible for responding 

to the Review-Journal’s NPRA requests, this Court ordered CCSD to certify the searches 

and productions as follows: 

CCSD must also provide the Court with a certification by June 6, 2017 
attesting the accuracy of the searches conducted and evidencing that CCSD 
has fully searched the sources set forth [in the Order] for records responsive 
to the December Requests and February Request by detailing the sources 
searched, date searches were conducted, and the search terms used to locate 
responsive documents. CCSD shall also provide a copy of the updated 
privilege log and the certification to the Las Vegas Review-Journal by June 
6, 2017. 

(6/5/2017 Order ¶ 48.) The Certifications CCSD provided fail to comply. 

  CCSD provided two Certifications. First, Dan Wray stated that he conducted a 

number of searches “of email boxes” between December 9, 2016 and May 15, 2017. (See 

Wray Cert., ¶ 3 and Exh. A to Wray Cert.) However, it is unclear what was done with the 

results of the searches. Mr. Wray goes on to state that, “[t]o the best of my knowledge, 

between May 12th and May 15, 2017, I conducted 530 searches resulting in 11,907 emails 

being identified.” (Id., ¶ 4.)3  Mr. Wray explains that the results of the searches conducted 

between May 12 and 15, 2017—the 11,907 emails—were provided to CCSD Public 

Information Officer Cynthia Smith-Johnson for her review. (Id., ¶ 6.) Nothing in the Wray 

                            
3 It is unclear what the qualifier “[t]o the best of my knowledge” means; either Mr. Wray 
conducted the searches or he did not. Further, Exhibit A to the Wray Certification reflects 
that, in December, CCSD only searched the email boxes of Mike Barton and Pat 
Skorkowsky.  
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Certification explains what happened to the searches conducted before May 12. (See id., ¶ 

3 (noting searches conducted between December 9 and May 15, 2017).) This is problematic 

because, according to the Log, the only search of Superintendent Skorkowsky’s emails was 

conducted on December 9, 2016. (Wray Cert., Exh. A.) 

Further, while Mr. Wray states that he searched “email boxes” (¶¶ 3-4), his 

Certification fails to explain what “email boxes” means—or to explain whether all emails 

sent or received (including via cc or bcc) were searched, let alone whether CCSD counsel’s 

assertion to this Court that it is not possible to search for emails other than via individual 

custodians is accurate. Mr. Wray’s Certification also fails to identify the date ranges he used 

when searching the identified email boxes. 

  CCSD also provided a second certification from Ms. Smith-Johnson. It explains 

that “I have personally reviewed 11,907 emails provided by Dan Wray.” (¶ 3.)  Again, this 

is an issue because it is unclear what occurred with prior searches, including those conducted 

on Pat Skorkowsky’s inbox. Ms. Smith-Johnson’s Certification states that she “identified 

43 pages that [she] believed may be responsive to the record requests…” (Johnson Cert., ¶ 

5.) It is unclear what protocol Ms. Smith-Johnson used to decide if a record should be 

produced. Similarly, it is unclear what Ms. Smith-Johnson did despite her attestation that 

she reviewed the emails diligently. (Id.¸¶ 7.) Further, while there is no certification from 

CCSD counsel, CCSD counsel made the final determination about what to produce. (Id., ¶ 

6.) Most importantly, at best, taken together, the Certifications only “link up” and properly 

certify 43 pages produced after May 2017. This does not comply with this Court’s mandate 

for evidence “that CCSD has fully searched the sources … for records responsive to the 

December Requests and February Request.”  (6/6/2017 Order, ¶ 48.) 

  Neither the Wray Certification nor the Smith-Johnson Certification addresses the 

hard copy searches CCSD was required to conduct pursuant to Paragraph 45 of the June 6, 

2017 Order. This is so despite the fact that Paragraph 48 specifically requires CCSD to 

certify all searches conducted pursuant to Paragraph 45. (6/6/2017 Order, ¶ 48.) 

/ / / 
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  In short, CCSD has still not evidenced that it has made full and accurate 

productions of responsive documents. Indeed, it does not appear it searched Superintendent 

Skorkowsky’s emails after December—despite the February Requests and this Court’s June 

6, 2017 Order. The Review-Journal’s prior concerns are well-justified; Exhibit A to the 

Wray Certification reveals, for example, that not only did CCSD fail to search 

Superintendent Skorkoswky’s emails after December, but that in February, its chosen 

“email boxes” to search did not even include Cedric Cole. These concerns are ongoing. 

While Exhibit A to the Wray Certification reflects that Mr. Cole’s email boxes were 

searched in May, 2017, CCSD’s production of responsive documents does not include a 

single email about Mr. Cole’s investigation or report. (McLetchie Dec. ¶14.) Yet the Log 

does not reflect that any emails have been withheld.  

CCSD’s production also raises other questions about the completeness and 

accuracy of CCSD’s productions to date, and whether all responsive documents have in fact 

been made availble. Specifically, it appears that CCSD has not provided all emails from 

senders and recipients (including cc’d email recipients) and their accompanying 

attachments. As an example to illustrate the deficiency of CCSD’s search and production, 

Bates 124-126 is the first of a series of email messages dated March 30, 2017 entitled 

“Valley HS- Ramos Statement.” The first email produced by CCSD sent from Ramona J. 

Esparza, the Principal of Valley High School, to Associate Superintendent Celeste R. 

Rayford, along with a pdf file of a handwritten statement by Mariachi teacher Noe Ramos. 

(Bates 124-126.) CCSD only produced a copy of the email Ms. Esparza sent to Dr. Rayford. 

(Id.) To satisfy this Court’s June 6, 2017 Order to produce “all responsive records” 

(6/5/2017 Order ¶ 46), CCSD should have also produced a copy of the email received by 

Dr. Rayford, along with the attachments. While the Review-Journal is not seeking 

unnecessary duplication of documents, this issue underscores the Review-Journal’s about 

the thoroughness of CCSD’s searches. 

/ / / 

/ / / 
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III. PRIVILEGE LOG 

The Review-Journal has created a document (“Review-Journal Log”) sequentially 

listing the Bates ranges corresponding the documents produced without redactions and the 

documents produced in redacted form, as well as the Bates ranges for the documents 

withheld. CCSD has produced 131 pages, and is withholding 102 pages. Concerns with any 

of the redactions made are noted on the Review-Journal Log. The issues pertaining to the 

Withheld Records are addressed below. 

A. CCSD Has Not, and Cannot, Overcome the Heavy Presumption In 

Favor of Access. 

As has been extensively briefed and argued (and as this Court is well aware), the 

NPRA must be construed liberally, government records are presumed public records subject 

to the act, and any limitation on the public’s access to public records must be construed 

narrowly. Nev. Rev. Stat. § 239.001(2) and § 239.001(3). As the Nevada Supreme Court 

noted in Reno Newspapers, Inc. v. Gibbons, “the provisions of the NPRA place an 

unmistakable emphasis on disclosure.” Reno Newspapers, Inc. v. Gibbons, 127 Nev. 873, 

882, 266 P.3d 623, 629 (2011) (emphasis added). Pursuant to Nev. Rev. Stat. § 239.001(2)-

(3), the provision of the NPRA “must be construed liberally” to ensure the presumption of 

openness; any restriction on disclosure “must be construed narrowly.” Nev. Rev. Stat. § 

239.001 (2)-(3).  If a statute explicitly makes a record confidential or privileged, the public 

entity need not produce it. Nev. Rev. Stat. § 239.010(1). A governmental entity seeking to 

withhold or redact records on some other basis has a heavy burden. It must prove—by a 

preponderance of evidence—that the records are confidential or privileged and that the 

interest in nondisclosure outweighs the strong presumption in favor of public access. See, 

e.g., Gibbons, 127 Nev. at 880, 266 P.3d at 628.  

Thus, in addition to first establishing by a preponderance of the evidence that the 

records are confidential, CCSD also bears the burden of establishing that the interest in 

withholding documents outweighs the interest in disclosure pursuant to the balancing test 

first articulated in Donrey of Nevada v. Bradshaw, 106 Nev. 630, 798 P.2d 144 (1990); see 
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also DR Partners v. Bd. of Cty. Comm’rs of Clark Cty., 116 Nev. 616, 621, 6 P.3d 465, 468 

(2000) (“Unless a statute provides an absolute privilege against disclosure, the burden of 

establishing the application of a privilege based upon confidentiality can only be satisfied 

pursuant to a balancing of interests.”). At every step of this analysis, privileges and 

limitations on disclosure must be construed narrowly. DR Partners., 116 Nev. at 621, 6 P.3d 

at 468 (“It is well settled that privileges, whether creatures of statute or the common law, 

should be interpreted and applied narrowly.”); see also Nev. Rev. Stat. § 239.001(3) 

(requiring that any limitation on the public’s access to public records “must be construed 

narrowly”).  

Further, as this court is well aware, if a public record contains confidential or 

privileged information only in part, in a governmental entity must redact only the confidential 

information and produce the record in redacted form. Nev. Rev. Stat. § 239.010(3). 

These principles must guide any evaluation of the privilege log and accompanying 

arguments by CCSD. Notably, while CCSD does articulate privileges it contends justify non-

disclosure, it has failed to acknowledge the presumption in favor of access (in either its or in 

its Log).4 Accordingly, on that basis alone, CCSD has failed to meet the burden the Nevada 

Supreme Court had made clear applies to NPRA matters. In any case, it has failed to meet 

its burden in this case. 

B. The “Office of Diversity and Affirmative Action Privileges” Claimed 

By CCSD Do Not Justify Secrecy. 

CCSD is withholding the following documents in their entirety on the basis of the 

privileges it describes as “Office of Diversity and Affirmative Action Privileges:” 

• CCSD 034-060; 
                            

4 While it discusses the burden (Log, p. 3), CCSD omits the heavy nature of this burden and 
the presumption in favor of openness. Moreover, it misstates the interest in public disclosure 
as “the public’s interest in knowing the specific identities of the persons who complained” 
(id.) As detailed below, the Review-Journal and the public have a right to access information 
about Trustee Child’s alleged behavior, CCSD’s specific findings with regard to that 
behavior, and, more generally, to assess whether CCSD’s handling of the matter was 
sufficient.  
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• CCSD 0159-0233. 

(See May 30, 2017 Log, pp. 2-5 (log/table) and pp. 7-11 (argument/discussion).)  CCSD has 

summarized these documents as follows: 

To the best of CCSD’s knowledge, the only information that has not been 
provided to Petitioner is internal information received or gathered by Cedric 
Cole, Executive Director, Office of Diversity and Affirmative Action, in the 
course of his investigation regarding Trustee Child … 

(Log, pp. 7-8.) Despite CCSD’s claims, emphasizing disclosure and properly applying the 

Donrey balancing test leads to the inevitable conclusion that the public interest in disclosure 

outweighs the interest in secrecy, which can be properly addressed by appropriate redactions.   

None of CCSD’s claimed privileges merit total withholding. While CCSD argues 

that the fact that Trustee Child “is not subject to internal employer corrective action” 

necessitates secrecy (Log, p. 10), it is in fact an argument for full disclosure of the records 

(with appropriate redactions). CCSD is correct that Trustee Child is not its employee; he is 

employed by the people. The voters who elected him, for example, have a right to assess his 

behavior. They also more globally have a right to assess CCSD’s handling of the incident, 

and should have full access to as much information as possible to evaluate for themselves 

two key questions: (1) did Trustee Child engage in egregious misconduct; and (2) did CCSD 

properly handle the complaints? 

The public’s right to know and to evaluate these questions is underscored by the 

issues raised by the Review-Journal’s recent reporting regarding sexual misconduct at 

CCSD. See, e.g., May 23, 2017 LVRJ article by Amelia Pak entitled “Sex misconduct in 

CCSD is a system-wide crisis of broken trust” (attached as Exh. LL) (noting that CCSD’s 

number of arrests of teachers fort sex abuse is “higher than the number of such arrests for the 

2016-17 school year in some of the nation’s largest districts.”).) While the allegations concerning 

Trustee Child do not pertain to sexual abuse or harassment against students, certainly it can be 

argued that there is a link between how its top officials comport themselves and the systemic 

issues CCSD suffers from with regard to sexual abuse. More importantly, the public—and the 

Review-Journal—are entitled to assess and evaluate whether CCSD properly handles both claims 
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of sexual abuse and sexual harassment such as that Trustee Child is alleged to have engaged in. 

None of the claimed privileges outweigh the significant interests the public has in 

understanding and evaluating the issues at hand with regard to Trustee Child.  

1. CCSD’s Policy Cannot Justify Withholding, and the Records Are 

Not Personnel Records. 

CCSD cites CCSD Regulation 4100(X) to justify non-disclosure of the 102 pages of 

documents it is withholding. As detailed in the Review-Journal’s April 24, 2017 Reply, 

internal CCSD policies cannot trump the NPRA. (See Reply Br., pp. 18:10-20:17.)  

Moreover, the policy itself simply states: 

All information gathered by the District in the course of its investigation of 
an alleged unlawful discriminatory practice will remain confidential except 
to the extent necessary to …. serve other significant needs, or comply 
with law. 

(emphasis added). Here, of course, production is necessary both to comply with law—the 

NPRA—and also to serve the significant needs of the public to be able to access and review 

information about what Trustee Child did, and how CCSD handled what CCSD did. Thus, 

even if this internal regulation applied, it does not justify non-disclosure in this case. 

  In a similar vein. CCSD contends that the NPRA does not require the release of 

confidential employee personnel information, (Log, p. 8.) However, CCSD fails to establish 

that any records are in fact “personnel records,” and this specious argument is without merit.5 

2. There Is No Absolute Privilege With Regard to Title VII 

Investigations.  

CCSD’s citations and arguments all pertain to the general idea that, while a sexual 

harassment investigation is being conducted, it is a best practice to maintain confidentiality 

regarding complaints and witnesses during the investigation. The Review-Journal does not 

dispute any of this. However, as CCSD’s own policy reflects, there is no absolute privilege 

                            
5 In any case, any need to protect student names can be properly addressed by redactions 
consistent with this Court’s February Order. 
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that makes documents collected or prepared during a Title VII investigation permanently 

secret. Indeed, CCSD’s own policy contradicts CCSD’s position in this litigation; as noted 

above, it provides that information from such an investigation will remain confidential—but 

only “to the extent necessary to …. serve other significant needs, or comply with law.” This 

is consistent with case law, which does not support CCSD’s proposition that investigative 

materials are cloaked in absolute secrecy.6 

Notably, CCSD has failed to identify any cases that support its proposition that 

absolute secrecy applies in the context at hand –a public entity responding to a public records 

request. Indeed, CCSD has conveniently failed to address the fact that it is a public entity, 

accountable to the taxpayers. These facts, of course, are key to the analysis at hand. In 

contrast to CCSD, the Review-Journal has cited cases for this Court that pertain to the 

application of public records laws to governmental entities’ records pertaining to sexual 

harassment cases (Op. Br., pp. 17:19-19:5; Reply Br., pp. 17:6-18:3), CCSD has argued these 

cases are inapplicable because they address other states’ public records law. (Ans. Br., pp. 

29:7-30:9.) However, in those cases, the question at hand was exactly the same question the 

Court must address here—whether production of sexual harassment investigative materials 

is warranted to further the public’s right to know despite privacy interests. In each of those 

cases, the courts found that providing a window into the conduct of public officials 

outweighed any interest in privacy. See, e.g., Marken v. Santa Monica-Malibu Unified Sch. 
                            

6 For example, CCSD appears to plan to rely on its investigation as an affirmative defense in 
any litigation arising from Mr. Child’s harassment. See Exh. V to Op. Br. (March 13, 2017 
Letter from Mr. McDade to Ms. McLetchie) at p. 4 (discussing need for prompt investigation 
of complaints, citing Faragher v. City of Boca Raton, 118 S. Ct. 2275 (1998), which 
establishes an affirmative defense to vicarious liability in such circumstances. Faragher, 118 
S. Ct. at 2293. In such circumstances, courts have even found that even attorney-client 
privilege and work product protections are waived, “not only the report [regarding an 
investigation] itself, but for all documents, witness interviews, notes and memoranda created 
as part of and in furtherance of the investigation.” Koss v. Palmer Water Dep’t, 977 F. Supp. 
2d 28, 29 (D. Mass. 2013); see also Jones v. Rabanco, Ltd., No. C03–3195P, 2006 WL 
2401270, at *4, 2006 U.S. Dist. LEXIS 58178, at *10–11 (W.D. Wash. Aug. 18, 2006) Reitz 
v. City of Mt. Juliet, 680 F. Supp. 2d 888, 893 (M.D. Tenn. 2010). These cases reinforce the 
Review-Journal’s proposition that there is no absolute bar on the production of sexual 
harassment investigative materials. 
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Dist., 202 Cal. App. 4th 1250, 136 Cal. Rptr. 3d 395 (Cal. 2012) (finding that release of an 

investigation report and disciplinary record of a sexually harassing teacher was warranted 

under California’s public records act due to the public’s right to know, even where an explicit 

privacy statute was also implicated); Deseret News Pub. Co. v. Salt Lake County, 182 P.3d 

372, 27 IER Cases 1099 (Utah 2008) (holding that a sexual harassment investigation report 

should be produced because the report “provides a window . . . into the conduct of public 

officials.”). 

3. CCSD Has Not Provided Evidence that the Deliberative Process 

Privilege Applies. 

CCSD claims that withheld internal information it obtained during its investigation 

of allegations of discrimination or harassment by Trustee Child is subject to the deliberative 

process privilege because the information “was used as part of the deliberative and decision-

making process of District executives” in crafting the Cole Memorandum. (Log, p. 9.) 

Contrary to CCSD’s assertions, however, the “use” of information in CCSD’s investigation 

does not render that information privileged. As the Review-Journal set forth in its Opening 

Brief, the deliberative process privilege protects high-level decision-making—not the 

information relied on in the decision-making process. (See Op. Br., p. 21:1-16 (citing DR 

Partners v. Board of County Com’rs of Clark County, 116 Nev. 616, 623, 6 P.3d 465, 469 

(2000); see also Reply Brief at pp. 20:18-21:15).) 

As the Nevada Supreme Court explained in DR Partners, “[t]o qualify as part of 

‘deliberative’ process, the materials requested must consist of opinions, recommendations, 

or advice about agency policies.” Id. (emphasis added). In Paisley v. C.I.A., a case relied on 

by the Nevada Supreme Court in the DR Partners decision, the Circuit Court of Appeals for 

the District of Columbia identified two criteria public records must meet in order to qualify 

as part of the deliberative process: first, “the documents must be ‘pre-decisional,’ i.e., they 

must be generated antecedent to the adoption of agency policy.” Paisley v. C.I.A., 712 F.2d 

686, 698 (D.C. Cir. 1983), vacated in part on other grounds by 724 F.2d 201 (D.C. Cir. 1984) 

(citation and quotation omitted). Second, “the documents must be ‘deliberative’ in nature, 
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reflecting the ‘give-and-take’ of the deliberative process and containing opinions, 

recommendations, or advice about agency policies.” Id. (citations omitted).   

CCSD has not met its burden of showing that this privilege applies, let alone that it 

outweighs disclosure. Instead, in blanket fashion, CCSD asserts that the deliberative process 

privilege applies to all the Withheld Records (or at least fails to specify which of its many 

claimed privileges applies to which records).  However, the Log reveals that the documents 

are not protected by the deliberative process privilege. For example, CCSD has identified 

CCSD 0178 as “ID of Employees.” (Log, p. 3.) CCSD has provided no explanation for why 

or how employee IDs contributed to the creation of the “Guidelines for Trustee Visit” 

memorandum, let alone how they reflect any give-and-take. As another example, CCSD has 

identified CCSD 0204-0223 and 0224-0225 as a complaint regarding harassment by Trustee 

Child and an addendum to that complaint. (Log, p. 10.) Again, CCSD offers no explanation 

as to how the complaint and its addendum reflect any give-and-take.  CCSD 0231-0233, 

which CCSD has identified in its log as “Personal notes regarding K. Child site visits and 

interactions” (Log, p. 5) suffers from this same infirmity. CCSD has made no evidentiary 

showing—let alone a particularized showing—of how these documents were pre-decisional 

and contributed to its decision-making, let alone actually reflect decision-making. 

Even where some documents on its privilege log might ostensibly qualify as 

“predecisional,” CCSD has failed to make a particularized, non-hypothetical showing that 

the documents were deliberative in nature. CCSD has five entries which are listed as 

“Confidential Internal Investigative Notes.” (CCSD 0042-0048 and CCSD 0058-060 (Log, 

p. 2); CCSD 0184-0188 (Log, pp. 3-4); CCSD 0196-0230 (Log, p. 4).) CCSD has not 

established with any particularity whatsoever “the role played by the documents” during the 

creation of the Cole Memorandum. The multiple entries listed as “Confidential Case Notes” 

and “Confidential and Internal Investigative Memorandum” (CCSD 0159-0177, CCSD 

0179-0188, CCSD 0189-0195, CCSD 0226-0228, CCSD 0229-0230) suffer from this same 

infirmity. The mere fact that CCSD “used” or looked at any of these documents during the 

creation of the Cole Memorandum does not automatically convert them into “predecisional” 
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documents. Thus, the documents should be released. 

Moreover, as set forth in the Review-Journal’s Reply Brief in this case, the 

deliberative process privilege is a qualified privilege. (Reply Br., p. 21:16-25.) Thus, even if 

this Court were to finds that the deliberative process privilege applies to some or all of the 

documents, the burden shifts to the Review-Journal to demonstrate the public’s interest in 

the documents outweighs CCSD’s interest in preventing their disclosure. See DR Partners, 

116 Nev. at 626, 6 P.3d at 471 (citation omitted). The Review-Journal has established 

throughout the course of this case that the public’s interest in learning about alleged 

misconduct of an elected school board official outweighs CCSD’s interest in keeping the 

investigation of Trustee Child’s alleged misbehavior under a veil of secrecy. 

4. The Withheld Records Are Not Nonrecords. 

CCSD asserts that any withheld information which might constitute “worksheets, 

drafts, informal notes, or ad hoc reports,” it qualifies as “non-record material” under NAC 

239.051. (Log, pp. 10-11.) As argued in the Review-Journal’s Opening and Reply Briefs, 

none of the withheld material qualifies as “non-records” under NAC 239.051. (Op. Br., pp. 

21:17-239; Reply Br., pp. 22:9-23:6.) Section 239.051 only applies to “documentation that 

does not serve as the record of an official action of a local governmental entity.” NAC 

239.051. Contrary to CCSD’s assertions, drafts and informal notes pertaining to its 

investigation plainly serve as the record of an official action by CCSD—to wit, enacting a 

policy to protect members of the CCSD community from the alleged misbehavior of Trustee 

Child. CCSD’s reliance of NAC 239.705 is likewise unavailing. (See Log, p. 11.) As set forth 

in the Review-Journal’s Opening Brief, NAC 239.705 is an administrative regulation 

defining official state records subject to retention (and nonrecords exempt from retention) 

that couples with Nev. Rev. Stat. § 239.080, a statute pertaining to the retention and 

disposition of state records. (See Op. Br., pp. 21:24-22:11.) Moreover, NAC 239.705 applies 

only to records maintained by a governmental entity “as evidence of the organization’s 

functions, policies, decisions, procedures, operation or other activities.” NAC 239.705. In 

short, none of the records withheld by CCSD qualify as “non-records” under this section of 
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the Nevada Administrative Code and this specious argument must be rejected. 

5. To the Extent Any Privilege Applies, CCSD Applies it Too Broadly. 

Even if a valid claim of confidentiality applied in this case, CCSD applies its claimed 

privileges too broadly. For example, to justify non-disclosure it argues that “[t]hese 

documents were received or gathered by CCSD’s Executive Director of the Office of 

Diversity and Affirmative in the course of investigating the alleged unlawful discriminatory 

practice.” (Log, p. 8 (citations omitted).) However, none of the cases cited by CCSD support 

the proposition that document becomes privilege because it is collected for a privileged 

purpose. See, e.g., SmithKline Beecham Corp. v. Apotex Corp., 232 F.R.D. 467, 478 (E.D. 

Pa. 2005) (“privilege does not shield documents merely because they were transferred to or 

routed through an attorney.”) (quoting and citing from Resolution Trust Corp. v. Diamond, 

773 F. Supp. 597, 600 (S.D.N.Y.1991)). 

Accordingly, even if there were an investigative privilege possessed by Mr. Cole, 

just because he received or gathered a document does not make it also privileged. Thus, 

documents such as CCSD 0231-233 (notes made regarding site visits) would have to be 

produced even if this Court were to find that Mr. Cole’s report and his notes were privileged. 

Similarly, CCSD has failed to establish that Mr. McDade’s notes on CCSD 0189-

0195 merit protection (see Log, p. 4, fn. 5 (noting only that the handwritten notes were made 

by Mr. McDade and concluding that the attorney-client privilege extends to these materials).) 

However, this is not enough to establish that the attorney-client privilege exists. 

Columbia/HCA Healthcare Corp. v. Eighth Judicial Dist. Court In & For Cty. of Clark, 113 

Nev. 521, 527, 936 P.2d 844, 848 (1997) (“To suggest, as Sunrise Hospital does, that 

documents become privileged by injecting an attorney into the investigative process is a 

specious argument, especially when the investigation occurs in the ordinary course of 

business” (addressing internal investigation conducted in medical malpractice). Nor should 

this Court have the burden of articulating the applicability of the attorney-client privilege 

with regard to these notes for CCSD. See Reno Newspapers, Inc. v. Gibbons, 127 Nev. 873, 

882–83, 266 P.3d 623, 629 (2011) (finding that, “after the commencement of an NPRA 
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lawsuit, the requesting party generally is entitled to a log” and explaining that the requesting 

party is entitled to sufficient information to meaningfully contest the claim of 

confidentiality…”). Moreover, failing to articulate a sufficient basis for the application of the 

attorney-client privilege means that CCSD necessarily failed to meet its burden of “proving, 

by a preponderance of the evidence, that the records are confidential.” Gibbons, 127 Nev. 

878, 266 P.3d at 626. 

6. Any Interests At Stake Can Be Protected Via Appropriate 

Redactions (or Other Measures). 

CCSD contends that CCSD has an “interest in protecting employees from a hostile 

work environment, intimidation, and retaliation” (Log, p. 8) and has also contended that the 

identity of complainants should be protected. However, despite its obligation to redact 

wherever feasible (Nev. Rev. Stat. § 239.010(3)) and despite the fact that “the provisions of 

the NPRA place an unmistakable emphasis on disclosure,” Reno Newspapers, Inc. v. 

Gibbons, 127 Nev. 873, 882, 266 P.3d 623, 629 (2011), CCSD fails to ever explain why 

redacting cannot satisfy the interests at stake. In fact, any privacy interests or valid, non-

hypothetical concerns about retaliation should be addressed, consistent with this Court’s 

February Order, by redactions. 

Again, CCSD bears the burden to “proving, by a preponderance of the evidence, that 

the records are confidential.” Gibbons, 127 Nev. 878, 266 P.3d at 626. Moreover, 

hypothetical and speculative concerns cannot satisfy CCSD’s burden. Id. at 127 Nev. 873, 

880, 266 P.3d 623, 628 (citations omitted). CCSD did provide a declaration from Mr. Cole. 

However, the Cole Declaration does not justify complete withholding. It does note that he 

“interviewed several employees all of whom but one expressed fears of retaliation” (Exh. 4 

to CCSD’s April 13, 2017 Answering Brief, ¶ 6). It also notes that “[a]t least two 

employees… expressed fears of repressed opportunities…” (Cole Decl., ¶ 8.) However, it is 

not clear how Trustee Child could be allowed to limit such opportunities. Moreover, while 

redactions of the names of victims is appropriate, redacting (let alone complete withholding) 

is not even needed to address the concerns of other witnesses. Indeed, CCSD, via the 
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“Guidelines” it issued, has already taken other measures that can properly address concerns 

of witnesses such as principals. 

In short, secrecy is not the only way to protect employees and, to the extent 

confidentiality of identities is needed, redacting appropriately balances the interests at stake. 

IV. CONCLUSION 

For all these reasons, CCSD should be ordered to produce all Withheld Records.7  

Further, CCSD counsel, its Public Information Officer, and its IT person should 

be required to participate in a meaningful conference with the Review-Journal to finally—

once and for all—ensure a complete production is made. 

 

DATED this the 13th day of June 2017. 

 
Respectfully submitted, 
 
 
/s/ Margaret A. McLetchie      
MARGARET A. MCLETCHIE, Nevada Bar No. 10931 
ALINA M. SHELL, Nevada Bar No. 11711 
MCLETCHIE SHELL LLC 
701 East Bridger Avenue, Suite. 520 
Las Vegas, NV 89101 
Telephone: (702)-728-5300 
Email: maggie@nvlitigation.com 
Counsel for Petitioner  

                            
7 CCSD should be permitted to redact names consistent with this Court’s February Order but 
should provide a log explaining any such redactions to the Review-Journal. 
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CERTIFICATE OF SERVICE 

Pursuant to Administrative Order 14-2 and N.E.F.C.R. 9, I hereby certify that on 

this 13th day of June, 2017, I did cause a true copy of the foregoing MEMORANDUM 

REGARDING CCSD’s PRIVILEGE LOG AND CERTIFICATIONS in Las Vegas Review-

Journal v. Clark County School District, Clark County District Court Case No. A-17-

750151-W, to be served electronically using the Odyssey eFileNV File&Serve system, to all 

parties with an email address on record. 

  Pursuant to NRCP 5(b)(2)(B) I hereby further certify that on the 13th day of June, 

2017, I mailed a true and correct copy of the foregoing MEMORANDUM REGARDING 

CCSD’s PRIVILEGE LOG AND CERTIFICATIONS by depositing the same in the United 

States mail, first-class postage pre-paid, to the following: 
 
Carlos McDade, General Counsel 
Adam Honey, Asst. General Counsel  
Clark County School District 
5100 W. Sahara Ave. 
Las Vegas, NV 89146 
Counsel for Respondent, Clark County School District 
 

 
 

      /s/ Pharan Burchfield      
      An Employee of MCLETCHIE SHELL LLC 
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EXHIBITS TO LAS VEGAS REVIEW-JOURNAL’S MEMORANDUM 
REGARDING CCSD’S PRIVILEGE LOG AND CERTIFICATIONS IN  

LAS VEGAS REVIEW-JOURNAL V. CLARK COUNTY SCHOOL DISTRICT 
(Case No. A-17-750151-W) 

 
EXHIBIT BATES NUMBER DESCRIPTION 

 
Exh. GG LVRJ001-LVRJ024 CCSD’s most recent Privilege Log, dated May 30, 2017 (provided 

to the Review-Journal on June 6, 2017). 
 

Exh. HH LVRJ025-LVRJ041 Certification of Dan Wray (with attachment). 
 

Exh. II LVRJ042-LVRJ043 Certification of Cynthia Smith-Johnson; dated May 25, 2017. 
 

Exh. JJ LVRJ044-LVRJ174 Most recent versions of all documents produced by CCSD to the 
Review-Journal (in redacted or unredacted form). 
 

Exh. KK LVRJ175-LVRJ214 Email communication from Mr. Honey to Ms. McLetchie providing 
documents, dated June 5, 2017. 
 

Exh. LL LVRJ215-LVRJ241 Review-Journal articles: three-part series regarding Clark County 
School District’s broken trust; dates ranging from May 23-25, 2017. 
 

Exh. MM LVRJ242-LVRJ246 Las Vegas Review-Journal’s Sequential Index of All Documents 
and Assessment of CCSD’s Redactions. 
 

Exh. NN LVRJ247-LVRJ248 Email communication between Mr. Honey and Ms. McLetchie 
dated May 19, 2017. 
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