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Education (https://www.reviewjournal.com/./news/education/) >>

Sex misconduct in CCSD is a system-wide crisis of broken trust

 

The Clark County School District didn’t Úre Dailey Elementary teacher John Stalmach (https://www.reviewjournal.com/crime/courts/old-case-left-loophole-for-teacher-sex/) when
he was arrested in 2012 for having sex with a 16-year-old Basic High School student.

Instead, the district oÙered him a settlement: In exchange for his resignation, the incident wouldn’t be documented in his personnel Úle.

It wasn’t the Úrst time Stalmach had faced allegations of inappropriate behavior.

 



 

By Amelia Pak-Harvey and Meghin Delaney Las Vegas Review-Journal
May 23, 2017 - 5:59 am



(https://www.facebook.com/sharer/sharer.php?
u=https%3A%2F%2Fwww.reviewjournal.com%2Fpost%2F1083246)

 (https://twitter.com/intent/tweet?
url=https%3A%2F%2Flvrj.com%2Fpost%2F1083246&text=Sex%20misconduct%20in%20CCSD%20is%20a%20system-
wide%20crisis%20of%20broken%20trust&via=reviewjournal)

 (mailto:?&subject=[Shared Post] Sex
misconduct in CCSD is a system-wide crisis of

broken trust&body=You may be interested in the
following post:

https://www.reviewjournal.com/post/1083246)

A high number of arrests of teachers accused of sexual misconduct is in part because of a concept known as "passing the trash," where teachers move from school to school, and district to district,
because there is no documentation of any accusations of sexual misconduct on their record. (Rachel Aston/Las Vegas Review-Journal)
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An untold number of Clark County staÙ members have had their personnel Úles scrubbed of sexual misconduct allegations, creating a culture that allows sexual behavior between
students and teachers to fester.

It’s just one part of a system-wide crisis of broken trust that, according to lawyers and experts, stems predominantly from three issues: the district’s contract with the teachers’
union, loopholes in background checks and insuÜcient employee training.

Over the past three years, 31 staÙ members have been arrested on suspicion of sexual misconduct or inappropriate behavior with a student. Since July, there have been 11 arrests.

That’s higher than the number of such arrests for the 2016-17 school year in some of the nation’s largest districts. The Los Angeles UniÚed School District, the second largest system
in the country, reported just two.

Suspects in two of this school year’s 11 arrests had a known history of inappropriate behavior, according to police records, but were allowed to remain in schools — a practice known
as “passing the trash.”

What’s more, the district has faced at least Úve federal lawsuits over sexual misconduct between staÙ members and students in the past Úve years — three of which are ongoing.
Two of those cases document clear instances of the system passing oÙ problematic teachers from one school to another. All Úve initially claimed the district violated the rights of the
victims under Title IX, although at least one has since dropped that claim.

And all of those cases originally argued the district knew or should have known about staÙ misconduct, but did little — if anything at all — to stop it.

“You have students who’ve been molested at 8 or 9 years old that will never trust their teachers again,” said Robert Eglet, an attorney for a number of families in a passing-the-trash
case involving former teacher Jeremiah Mazo.

‘Safe haven’ for pedophiles

This year, teacher JeÙrey Schultz and custodian Jesus Acosta are the latest examples of the district’s failure to keep staÙ with known histories of misconduct away from children.

But the breakdown of whatever safeguards exist to protect students started long ago, in part because of the power of the unions that protect employees no matter the allegations
against them, according to attorneys involved in the federal lawsuits.

LVRJ216
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If a teacher is cleared of a criminal or civil charge, “all written reports, comments or reprimands concerning actions which the courts found not to have occurred, shall be removed
from the teacher’s personnel Úle,” according to the Clark County Education Association contract.

It’s that clause, Eglet says, that creates a “safe haven” for pedophile teachers in Clark County.

“You may as well put an ad … that says, ‘Hey … pedophile teachers, come to Las Vegas to teach, because unless you’re proven guilty beyond a reasonable doubt, your record will be
sealed,’” Eglet said.

That’s exactly what happened in the case of Mazo, according to Eglet’s lawsuit. In 2008, Mazo was arrested on suspicion of sexually molesting students at Simmons Elementary.

But when the charges were dismissed, the allegations were removed from his personnel Úle and he continued teaching at other schools in Clark County, according to an amended
complaint Úled March 1.

Instead of Úring Mazo or reassigning him to a job where he had no contact with children, the district transferred him to other schools, including Hayden Elementary, where he was
again accused of sexually molesting students. Mazo pleaded guilty to three felony counts of attempted lewdness with a child in August 2015 and is serving up to 60 years in prison.
(https://www.reviewjournal.com/local/local-las-vegas/music-teacher-to-serve-up-to-60-years-for-sex-abuse-of-children/)

The CCEA and the Nevada State Education Association are defendants in the lawsuit, which claims the unions assisted in the dismissal of Mazo’s 2008 charges.

“To not realize the consequences of this was beyond negligent — it’s gross negligence,” Eglet said. “The school district and the union both share responsibility for this happening.”

John Vellardita, the executive director of the Clark County Education Association, stands behind the clause in the contract.

“We represent 18,000 licensed professionals, and there’s 320,000 kids and there’s a lot of unfounded accusations that Ûy back and forth,” he said. “And without a due process that
tries to essentially determine what’s fact from non-fact, anything that’s placed in anybody’s Úle that’s not based on any kind of Úndings of evidence shouldn’t be there.”

Vellardita stressed that the union does not condone or protect, in any way, any educator engaged in any criminal act.

“We don’t want folks that engage in criminal behavior in these classrooms or around kids, bottom line,” he said.

Still, the contract also allows teachers to request the removal of reports or reprimands from their personnel Úle that are beyond three years and one day old.

John George, the attorney for Mazo, said he has seen allegations of impropriety with children in his family law experience, noting that in parenting disputes or divorce, somebody can
make an allegation that is completely unfounded.

“Generally, if an investigation is taking place and they Únd that these allegations are unfounded, then why would you allow these allegations to negatively impact somebody’s life?”
he said. “Simply making an allegation like that can literally ruin somebody’s life.”

But he added that nothing is wrong with adding extra layers of protection in sexual misconduct cases.

He declined to comment on the Mazo case speciÚcally.

Litigation fears
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When it comes to Úring a problematic staÙ member — whether teacher, support staÙ or administrator — district leaders’ fears of
costly arbitration proceedings and wrongful termination lawsuits play a role in the problem.

“My sense of it is, that’s a principle component in the manner in which these cases are not aggressively pursued,” said attorney Don
Campbell, who represented the victim in the Stalmach case. “That they feel that the unions have too much power or they have too
much money or they’ll throw too much shade at them through litigation.”

Clark County School District Superintendent Pat Skorkowsky acknowledged that arbitration and litigation costs quickly add up.

“We have to make sure that we are handling it appropriately so that we would always prevail in those situations,” he said.

Stalmach and another teacher, Bambi Dewey, were accused of having sex with a 16-year-old student in 2012. Yet the district had
previously investigated Stalmach for inappropriate text messaging with a female student at his prior school, Basic High, around
2009.

After that 2009 investigation, both the Basic High principal and the director of employee management relations recommended
Stalmach’s termination over concerns with his behavior, Campbell’s lawsuit uncovered.

“He absolutely cannot come back to my school,” Principal David Bechtel told the district, according to the lawsuit.

But the district’s general counsel did not Úre Stalmach to avoid the arbitration that would have occurred if Stalmach appealed the
decision, according to the lawsuit. Stalmach stayed in the district, and he was arrested after the encounter with the 16-year-old
about three years later.

When prosecutors dropped the charges in that (https://www.reviewjournal.com/news/teacherstudent-sex-allegations-lead-to-
federal-lawsuit-against-ccsd/)case (https://www.reviewjournal.com/news/teacherstudent-sex-allegations-lead-to-federal-
lawsuit-against-ccsd/), the district approved the settlement agreement with Stalmach to get rid of him. Stalmach, who now lives in
Colorado, still has a valid teaching license in Nevada that expires in July 2018, according to the state Department of Education.
Dewey’s license expired in 2013.

Skorkowsky said it’s important to look at the union contract to see what can be done to strengthen the district’s policies.

If there are situations that don’t warrant any legal or disciplinary action, he said, then the district doesn’t necessarily have control
over what goes in that personnel Úle.

“We might have the best teacher in the world who has somebody who comes out and says that this happened, and there is
nothing ever found in the investigation,” he said. “So it is very diÜcult. It’s a thin line trying to protect the teacher as well as to
protect the students.”

Present-day problems

It took one upset father and a phone call to the police to bring the prior history of Brown Academy teacher JeÙrey Schultz to light.

Chad Jensen said he wasn’t happy with the answers he got from a school oÜcial after being told that his 13-year-old daughter
reported an uncomfortable conversation with Schultz.

“She told me that she couldn’t reveal any information, that they’re going to be looking into it, that nothing’s going to be done today
about it,” he said. “I said, ‘Well, if you guys aren’t going to do nothing about it, I am.’”

So he went outside and called police.

Jensen subsequently found out that Schultz had faced previous allegations of misconduct at Brown Academy and another school. Schultz now faces three counts of annoyance,
molestation of, or indecency toward a minor younger than 18. He’s on paid suspension from the district pending the superintendent’s letter of dismissal.

About three months later, Jensen said he received another phone call from the school: His 11-year-old daughter reported that a substitute teacher touched her thigh. Henderson
police conÚrmed the matter was being investigated, but no arrest had been made in the case as of Monday.

Jensen’s older daughter, Kendra, said she and two friends felt uncomfortable after Schultz asked them what kind of underwear they wear beneath their leggings.

They Úled a report in the front oÜce later that day, she said, in part because they remembered that their friend previously switched out of Schultz’s class. That friend felt
uncomfortable when Schultz touched her shoulder.

“It was just going through our heads … how he did that to her,” she said, “that we didn’t want anything further to happen to us.”

Jesus Acosta, a custodian at Tarkanian Middle School, was warned to correct his behavior with students before he was arrested.

District police had previously investigated email and text conversations Acosta had with students in June 2016, according to police records. He was told to refrain from sharing
personal contact information with students and keep his interactions with them professional. He kept his job at the school.

This year, three sixth-grade girls at the school reported that Acosta had hugged or kissed them and made inappropriate comments that left them uncomfortable. Acosta was
arrested and charged with three counts of unlawful contact with a minor under 14 years of age.

At a School Board meeting in May, Kendra’s grandmother, Rhoda Jensen, issued a plea to trustees.

“It’s got to stop. These are 11-, 12- and 13-year-old students that now do not trust their teachers, their principals, their counselors,” she said. “They’re not sure who to trust.”

Violation of federal Title IX law

The Clark County School District’s acquiescence to an escape clause in its contract with the teachers’ union has put the system in direct violation of Title IX, according to an attorney
with expertise in the federal law.

“All the attention is around campus rape at the university level, but really K-12 is a much worse landscape than what we see in college campuses,” said John Clune, a Colorado
attorney who has litigated a number of high-proÚle Title IX cases across the country.

Passed in 1972, Title IX prohibits discrimination on the basis of sex in education programs that receive federal funding. The law also covers acts of sexual harassment and prohibited
sexual conduct.

But the school district’s contract with the Clark County Education Association stipulates that “all written reports, comments or reprimands concerning actions which the courts found
not to have occurred, shall be removed from the teacher’s personnel Úle.”
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Clune said the clause in the contract clearly puts the district in violation of federal law.

“Schools have a contract with the federal government. … Clauses in union contracts, none of that alleviates the school’s responsibility under Title IX,” Clune said.

Still, Superintendent Pat Skorkowsky believes the district must follow the language in the union contract. He said the clause doesn’t conÛict with Title IX.

“If there was not enough information for us to be able to see charges Úled in a jurisdiction, then it’s diÜcult for us to Úre a teacher if no charges were Úled,” he said. “It makes it very
diÜcult.”

But Skorkowsky acknowledged that “it is time for us to revisit that and look at special circumstances, and that’s something that’ll have to be done through negotiations.”

Clune called such scenarios a campus safety issue and suggested that public school systems ignore such clauses or stop negotiating them in the Úrst place.

“The school has an obligation to do their own investigation,” Clune said. “The Department of Education is very clear. Investigations have to be done independently. This has nothing to
do with whether the case ends up going to court or not.”

Title IX cases, Clune said, require “preponderance of evidence” as a burden of proof — lower than the “beyond a reasonable doubt” standard in the teachers’ union contract. Each of
the Úve federal lawsuits against the district in the past Úve years have claimed violations of Title IX; two have been settled, three remain ongoing.

“What happens in so many situations is that schools do not take the time and they don’t want to spend the money to develop strong policies,” Clune said. “And then they end up
spending tenfold that on civil liability (for) lawsuits and their own kids getting hurt.”

Schools found in violation of Title IX risk losing federal funding. But no K-12 school has ever had funding pulled due to violations, according to the U.S. Department of Education.

The district was previously found in violation of Title IX in December for its mishandling of a special education student’s harassment complaints. The U.S. Department of Education’s
OÜce for Civil Rights ordered employees at the child’s school to undergo Title IX training, among other corrective actions.

The law also requires that a qualiÚed, full-time Title IX compliance oÜcer clearly be designated. But the district’s coordinator isn’t easily identiÚed.

Susan Smith, listed as an assistant superintendent in the district’s administrative telephone directory, was designated the Title IX coordinator in December. Yet a district
spokeswoman previously identiÚed Interim Chief Instructional Services OÜcer Billie Rayford as the Title IX oÜcer.

Online, the district’s website still says the “chief educational opportunity oÜcer” is the acting Title IX coordinator.

The district has had a Title IX coordinator since 2015, a spokeswoman said recently, and a staÙ member has been selected as the next coordinator. That employee is currently in
training.

Contact Amelia Pak-Harvey at apak-harvey@reviewjournal.com or 702-383-4630. Follow @AmeliaPakHarvey (https://twitter.com/AmeliaPakHarvey) on Twitter. Contact Meghin
Delaney at mdelaney@reviewjournal.com or 702-383-0281. Follow @MeghinDelaney (https://twitter.com/MeghinDelaney) on Twitter.
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Flawed Nevada, CCSD checks expose students to sexual predators

 

People who work in Nevada’s public schools are supposed to have clean records. They’re Úngerprinted and screened at the local, state and national levels for criminal histories.

But the process isn’t foolproof.

In fact, the checks are largely repetitive: the state Department of Education and the Clark County School District each vet candidates using three diÙerent databases that generate
essentially the same background reports, an investigation by the Las Vegas Review-Journal shows.
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By Meghin Delaney and Amelia Pak-Harvey Las Vegas Review-Journal
May 24, 2017 - 6:00 am
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A second part of the problem of sexual misconduct involving teachers in Clark County School District is that background checks are limited in what they'll show state and district oÜcials in the
hiring process. (Rachel Aston/Las Vegas Review-Journal)
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Passing the
Trash
Scrubbed personnel äles
and an escape clause in
teacher contracts allow
staff with sexual
misconduct complaints to
simply switch schools. 

Flawed
background
checks
School employees are
ängerprinted and screened
for criminal histories, but
the Clark County School
District does little beyond
those limited background
checks to uncover past
sexual misconduct.

Training
failures
CCSD relies on a 9-minute
video to train employees
on sexual misconduct and
lacks policies on
appropriate employee
behavior.

Background checks are limited in what they show state and district oÜcials in the hiring process. Experts say predators can exploit loopholes in the process and continue working in
schools even if they’ve previously been accused of sexual misconduct with (https://www.reviewjournal.com/news/education/sex-misconduct-in-ccsd-is-a-system-wide-crisis-of-
broken-trust/)minors (https://www.reviewjournal.com/news/education/sex-misconduct-in-ccsd-is-a-system-wide-crisis-of-broken-trust/).

Anything below the level of an arrest — including police interrogations, school district investigations and previous complaints of sexual misconduct involving students — isn’t
captured in any of the criminal background checks performed by the Clark County School District or the state Department of Education.

The Ûawed background check process is a major contributor to an ongoing crisis in the school district, as employees with histories of sexual misconduct allegations can be hired
because they don’t have a criminal history.

Since July, 11 district employees have been arrested on charges relating to sexual misconduct with students. It’s unclear whether expanded background checks would have
prevented any of these 11 individuals from working in schools, but experts say school districts should be looking beyond arrests.

“It’s a false sense of security because so many of these predatory teachers have been passed from jurisdiction to jurisdiction,
school to school, district to district, state to state,” said Terri Miller, president of Las Vegas-based Stop Educator Sexual Abuse
Misconduct & Exploitation, which formed in 1996. “And because of that, they don’t have a criminal history.”

It’s the kind of loophole that allows abusers to game the system, stay under the radar and preserve access to potential victims,
according to experts who want reforms and additional protections before employees set foot in schools.

Take, for example, Melvyn (https://www.reviewjournal.com/crime/courts/ex-las-vegas-teacher-found-guilty-of-kidnapping-child-
porn/)Sprowson (https://www.reviewjournal.com/crime/courts/ex-las-vegas-teacher-found-guilty-of-kidnapping-child-porn/), a
former Clark County kindergarten teacher charged in 2013 with kidnapping a 16-year-old girl. Sprowson came to Nevada in 2012
from the Los Angeles UniÚed School District, where he faced a number of accusations of student sexual abuse.

In March, Sprowson was found guilty on four counts of unlawful use of a minor in the production of pornography, as well as one
count each of Úrst-degree kidnapping and child abuse or neglect. Sprowson appeared in court Wednesday to face sentencing, but
errors in a pre-sentence investigation report prompted the judge to postpone until June 26.

Sprowson wound up in a Clark County classroom partially because none of the accusations in Los Angeles resulted in an arrest.
The information about the accusations never made it into the hands of Clark County hiring oÜcials, although Los Angeles school
oÜcials told the Review-Journal at the time that all Clark County had to do was ask.

Superintendent Pat Skorkowsky said that case prompted change in the district.

“It was when our school district police arrested Sprowson that we realized that we had to put in more stringent policies. We do
have new procedures and practices in place where we contact the district directly.”

Skorkowsky said the system’s human resources department calls all references and former employers of applicants, but he
blames a lack of transparency from districts nationwide in disclosing investigations involving sexual misconduct.

“Until there is a national policy on this, it limits what we can Únd out because we are not always going to get the truth from other
districts and other employees,” he said.

Skorkowsky said he did not know of any district policy that requires the screening of social media activity or Internet vetting of
potential employees.

“We get so many applicants that would be a challenge,” he said.

The Nevada Legislature is considering reforms to help prevent predators from getting into schools in the Úrst place.

Assembly Bill 362, also called the “SESAME Law,” after Miller’s national nonproÚt that advocates on the issue, would add a new
layer to background checks, and Senate Bill 287 expands the mandated reporting requirements, by requiring districts to share and
check all past employment records of applicants.

The bills are sponsored by Assemblywoman Jill Tolles, R-Reno, and Sen. Heidi Gansert, R-Reno, respectively.

Creating a ‘new layer’

State Superintendent of Public Instruction Steve Canavero cautioned that the vetting process for licensed employees shouldn’t
end just because the state has issued a license. “Soft vetting,” done by district human resources departments, can often help Únd
information an application or background check may not show.

That includes an Internet search, he said, and thorough reference checks.

“Google is a wonderful way for us, and I hope for districts, to do some quick scanning of candidates, their references as well as previous jobs that are not listed that may raise some
red Ûags,” Canavero said.

Even then, there may be some individuals who are still under the radar, Canavero said.

Gansert and Tolles’ legislative proposals are aimed at catching those who won’t show up on criminal background checks.

“These address a diÙerent layer where you have investigations or individuals who have been investigated but that investigation did not lead to a criminal conviction,” Canavero said.

Gansert’s SB287 expands on the existing mandatory reporting laws, which right now only require school employees to report to law enforcement potential child abuse or neglect
suspected to have been caused by a parent or guardian. Gansert wants to expand that and require employees to report on other employees, she said.

Telling law enforcement triggers the welfare agency, and if the report ends up being substantiated, it’d be added to the central registry.
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“One of my concerns was when you keep reports in house and it’s handled as a personnel issue, that’s a huge issue. The oÙender can be allowed to resign without any
consequences,” Gansert said. “Screening up front will help us not to inherit these individuals.”

The SESAME Law

Tolles’ AB362 requires applicants to disclose past allegations, if they left their job while there were pending allegations, and if they had a license suspended or revoked while there
were pending allegations.

“We know that the vast majority of abusers would not show up [on a background check] because there hadn’t been a conviction, but there could be a scenario where there’s an
accusation, an investigation and even awaiting trial and they might be dismissed from one school but they could go to another school even within the same district,” Tolles said.
“What this seeks to do is close that reporting and communication loophole.”
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Under the bill, applicants would be required to disclose all past employment where they had direct contact with children, contact information for those districts and a written
statement describing whether the person had been investigated for alleged sexual misconduct.

Districts would be required to share information about sexual misconduct investigations. The bill prohibits districts from signing agreements to keep investigations under wraps.

Finally, her bill requires the state Department of Education to keep and distribute to districts a list of people who have been denied licenses because of sexual misconduct charges.

Both bills are still working through the legislative process. Assembly Bill 362 was heard by the Assembly Committee on Ways and Means but has not yet received a vote. Senate Bill
287 has passed the Senate and is awaiting a vote by the Assembly.

The state teacher’s union, Nevada State Education Association, did not take a position on either bill. The local teacher’s union, Clark County Education Association, supports both
bills.

Beyond Nevada

Even with the potential new protections from lawmakers, there’s only so much in Nevada’s control. There are no mandated federal tracking or reporting requirements for teachers
under investigation for sexual misconduct.

The National Association of State Directors of Teacher Education and CertiÚcation clearinghouse, called NASDTEC, is pointed to by experts as a resource, but it’s an incomplete one.
The database notes whether states have taken action against someone’s license, such as a suspension or revocation.

Agencies can report action taken against employees and can run potential employees’ names through the database. But reporting is voluntary and can often lag behind, Nevada
licensing oÜcials said. Nevada reports suspended or revoked licenses and also runs applicants from other states through the system.

“It’s very manual,” said Jason Deitrich, the director of educator licensure for the state Department of Education.

But it’s not always updated in real time. An employee who Ûees one state to start over in Nevada may not show up in the database immediately, because oÜcials in the previous
state might be slow to upload their report.

NASDTEC said all 50 states now use the tool, but Phil Rogers, the executive director called it “simply an alert system.”

“It’s not meant to be used for research or anything like that,” he said. “It’s simply meant to allow that state to know that they need to contact the state where the person came from if
they need more information.”

Gansert said new protections are about restoring trust and safety.

“We all have the expectation when we send out children to school that it’s a safe place. We trust the individuals who are there and when you think about children, they have a very
high level of trust and respect, and that’s what we teach our children,” Gansert said. “They should be in an environment that is safe.”

How current background checks work

The state Department of Education and the Clark County School District check job applicants against multiple databases. None of the databases will show misconduct below the
level of an arrest, a loophole experts say allows predators to move from school to school. Here’s how the current process works.
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— For most applicants, the background check begins with the Nevada Department of Education, which grants licenses to certain school applicants, including teachers,
administrators, psychologists, nurses, speech pathologists and others.

— As part of the licensing process, those individuals undergo both a state and federal criminal background check. The background checks are repeated when the individual applies
to renew the license. Licensed are renewed on a three-, Úve- or eight-year rotation.

— Fingerprints are sent to the state Department of Safety and the FBI, a process that can take between four and six weeks — sometimes longer.

— The report generated by the background check will indicate no record for the individual or it will indicate arrests and convictions.

— In the past two years, the Department of Education has denied 120 people licenses because of background check issues. The state approved 25,000 new or renewed licenses in
that same time frame.

— The Clark County School District also checks the background of every applicant, include those who already have completed and passed background checks from the state. Clark
County conducts background checks on nonlicensed employees, too, including bus drivers, janitors and food service employees.

— The district again sends Úngerprints to the FBI, which returns the same report generated by the state.

— For local checks, the district uses the Shared Computer Operations for Protection and Enforcement database. All local law enforcement entities, including the Metropolitan Police
Department, feed information into the system.

— “SCOPE” reports again show arrests and convictions, but again won’t show investigations.

— The district’s human resources department reviews the reports to determine whether any charges would bar the applicant from being employed.

— All new teachers who started working in the district for the 2016-17 year had cleared the SCOPE report prior to being employed in the district, according to Úgures provided by the
Clark County Schools District.

— Even so, 249 of the 1,509 — or 16.5 percent — new teachers began working before the federal background report was returned to the district, allowing applicants who possibly had
criminal charges or convictions in other states to work with students. The district said all of the federal checks were approved when they were returned. Information about checks for
other employees was not readily available.

Contact Meghin Delaney at mdelaney@reviewjournal.com or 702-383-0281 (tel:702-383-0281). Follow @MeghinDelaney (https://twitter.com/MeghinDelaney) on Twitter. Contact
Amelia Pak-Harvey at a-pakharvey@reviewjournal or 702-383-4630 (tel:702-383-4630). Follow @AmeliaPakHarvey (https://twitter.com/AmeliaPakHarvey) on Twitter.
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Education (https://www.reviewjournal.com/./news/education/) >>

Training failures major cause of CCSD sexual misconduct crisis

 

Updated May 25, 2017 - 6:08 am

The Clark County School District has no social media or text-messaging policies for employee-student communications and heavily relies on a vague, outdated video to educate
employees about sexual misconduct, a Review-Journal investigation has found.

Training failures are a major reason why the nation’s Úfth-largest school district is mired in a years-long sexual misconduct crisis that has seen 11 employees arrested since July,
experts told the Review-Journal. And the district has not acted on a recommendation to expand its sexual misconduct training and create an OÜce of Educator Sexual Abuse
Prevention.

Experts say juvenile victims of sexual abuse often are “groomed” through social media or text messaging by predators. Digital communication is used to gain a child’s trust.



 

By Meghin Delaney and Amelia Pak-Harvey Las Vegas Review-Journal
May 25, 2017 - 6:00 am
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A lack of proper employee training is another way experts say a culture of sexual misconduct permeates in schools across the nation and here in Clark County. (Rachel Aston/Las Vegas Review-
Journal)
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Know the signs
Stop Educator Sexual Abuse, 
Misconduct & Exploitation 
provides guidelines for parents 
to help protect their
students from sexual abuse. 

Tips for parents include:

— Educate your child. Children 
should know which body parts are 
“private” and to tell a parent if 
someone touches a private part.

— Never let your child be alone 
with school employees. Experts 
suggest telling the school verbally 
and in writing the parent never 
wants the child to be alone.

— Educate yourself on the 
“grooming process.” Predators may 
pay extra attention to potential 
victims, including giving them 
small gifts or special 
opportunities.

— Communicate with your child on
 a daily basis. Ask speciácally 
about the child’s interaction with 
employees.

— Visit the child’s school and class
room.

— Physical signs of abuse include 
trouble sitting, torn clothing, 
stained or bloody underwear and 
pain or itching in the genital area.

Source: sesamenet.org

 

In Clark County, six of the 11 staÙ arrested since July fostered their inappropriate relationships with students through texting or social media, including Facebook and Snapchat,
according to police records.

“Our school employees are not being trained properly,” said Terri Miller, president of the Las Vegas nonproÚt Stop Educator Sexual Abuse Misconduct and Exploitation. “I believe it
should be a curriculum that they should have to complete before they get that degree to become a teacher. And that kind of curriculum is nonexistent.”

Yet other large districts, including the New York City Department of Education and the Los Angeles UniÚed School District, have such policies that date back as far as 2012.

Neither New York nor Los Angeles prohibit employees from communicating with students through social media communication, but the policies strongly urge educators to keep
personal and professional accounts separate.

New York’s 14-page document includes a script employees can use if students engage with them on social media sites.

‘Vague,’ outdated video

Every year the district’s roughly 40,000 employees are required to watch a video that begins with a message from Superintendent
Pat Skorkowsky.

It’s not the stern statement on sexual misconduct that might be expected.

“We love when our employees make media headlines,” Skorkowsky says. “Please make sure you’re on the right side of those
headlines.”

Skorkowsky appears with district lawyers and law enforcement oÜcials in the roughly nine-minute video, used by the system since
2015 to train employees how to act appropriately around children. The video continues to prove prescient — 31 staÙ members have
been arrested on suspicion of sexual misconduct in the past three years.

“It doesn’t give examples, it names a couple of things, but it doesn’t give the see, scent, feel of it. The criteria they’re giving about
reporting an inappropriate relationship, it could start what people call a witch hunt because it’s so vague,” Mary Jo McGrath, a
California-based lawyer who founded a company to help school districts train employees, said after reviewing the video at the
request of the Review-Journal.

In addition to the video on inappropriate relationships with students, school district employees also must watch videos on sexual
harassment, child abuse and neglect, and bullying.

But staÙ can watch it on their own time. They may be quizzed on some videos through an online system that veriÚes the
completion of training, but there’s no guarantee they watched them in their entirety.

Substitutes also watch the same videos, according to the district, and receive a substitute teacher’s handbook that details
prohibited sexual harassment against students or other staÙ.

The video reviews “red Ûags” and urges employees to immediately report any inappropriate behavior, but it doesn’t clearly deÚne
what that looks like, McGrath said.

“I think the overarching concern is the use of the word ‘inappropriate.’ They keep using the word inappropriate without it being
actually deÚned,” McGrath said. “Doing this kind of shotgun approach, if you will, is just going to stir up more worry.”

The video also cites outdated statutes.

It tells staÙ that school personnel older than 21 are prohibited from engaging in sexual conduct with students age 17 or younger
who attend the same school. Yet current statute prohibits employees from having sexual relationships with any students they
come in contact with through their jobs, regardless of which school a student attends and regardless of a student’s age.

Two school district employees who were arrested this school year claimed they didn’t know they were breaking the law.

When Silverado High School assistant junior varsity girls volleyball coach Brian Theophil was arrested in October on suspicion of
having sex with a 12th-grader, he told police, “It’s not technically illegal,” according to the police report. “But I shouldn’t do it.” He
also said he hadn’t had any training.

Ryan Davis, a Legacy High School substitute teacher and football coach, was arrested in January on suspicion of having sex with a
12th-grader. “Davis said he thought, ‘She’s not going back to school, she’s an 18 year old, can’t get into trouble for that,’” the arrest
report said.

“My own feeling is that the school district could probably do more, so there should be more education and more training,” said
Clark County District Attorney Steve Wolfson.

Wolfson’s oÜce began working with the district to update the video after a news conference in April, he told the Review-Journal.
Skorkowsky conÚrmed the collaboration but said he wanted to wait until the legislative session ends June 6 in case new laws are
passed.

“The training video is a good start,” Wolfson said. “I know there are other people that are interested in providing education to the
teachers and students.”

A proposal ignored

For the past seven years, John Pacult has been trying to get the district to expand its sexual misconduct training.

Pacult, a Las Vegas licensed clinical social worker who has worked for state and county agencies, has spent years conducting risk assessments in sexual misconduct cases and is an
expert witness on those matters in court.

“I knew this was happening, and it just continues to happen,” he said. “I saw an opportunity to really help the district Úx this problem.”

Pacult’s plan calls for a separate OÜce of Educator Sexual Abuse Prevention to handle claims of sexual misconduct.

That would take the burden oÙ administrators, who aren’t trained to handle sexual misconduct cases, and put inquiries in the hands of licensed professionals, he said.
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Passing the
Trash
Scrubbed personnel äles
and an escape clause in
teacher contracts allow
staff with sexual
misconduct complaints to
simply switch schools. 

Flawed
background
checks
School employees are
ängerprinted and screened
for criminal histories, but
the Clark County School
District does little beyond
those limited background
checks to uncover past
sexual misconduct.

Training
failures
CCSD relies on a 9-minute
video to train employees
on sexual misconduct and
lacks policies on
appropriate employee
behavior.

“At the end of the day, there’s a Úle created — a proper Úle created,” he said. “There’s a proper tracking method. Then ultimately we
determine whether there was or wasn’t anything going on.”

The Clark County School District did not explain why it hasn’t accepted Pacult’s suggestions. A spokeswoman said vendors and
consultants regularly reach out to oÙer services, and a request for proposals process and a vetting of expertise must be done.

Pacult had a meeting with Trustee Kevin Child on Monday to discuss his proposal.

27-member working group

In the wake of public outcry over arrests (https://www.reviewjournal.com/news/education/henderson-parents-demand-ccsd-
action-to-protect-students/) in April, the district created a 27-member internal working group to craft a policy on sexual
misconduct, including a social media plan.

The group consists of school police, teachers, administrators, one student, one representative from the Las Vegas Metropolitan
Police Department and a representative from the Clark County district attorney’s oÜce.

The working group does not include parents or representation from victims.

Chad Jensen, whose daughters have alleged inappropriate behavior by two Brown Academy teachers — leading to the arrest of
teacher JeÙrey Schultz — wants parents on the panel.

“We should have some type of say-so and be involved in it.”

“I’m glad they’re doing something,” he said. “They should have done it a long
time ago.”

The group plans to present a draft proposal to a public community roundtable in
(https://www.reviewjournal.com/news/education/ccsd-plans-discussion-to-
address-concerns-of-sexual-misconduct-toward-students/)June
(https://www.reviewjournal.com/news/education/ccsd-plans-discussion-to-
address-concerns-of-sexual-misconduct-toward-students/), then accept public
input, after which it’s expected to reach the School Board in July.

“We know the majority of our employees are doing things the right way. But we
still have a responsibility to protect students and also protect our employees,”
said Tammy Malich, assistant superintendent of educational opportunities.
“Hopefully that is the message that we will communicate loud and clear, and
that is the message that will be heard.”

Senate Minority Leader Michael Roberson, R-Henderson, wants the policy to be
clear and rigid.

“CCSD must immediately take all necessary steps to put an end to this
outrageous sexual misconduct by district employees,” Roberson said in an email
response to questions from the Review-Journal on Wednesday night. “To the
extent social media and texting are being used as tools by sexual predators —
and we know they are — CCSD should adopt a zero-tolerance policy on
communication between staÙ and students via social media and texting.”

Regardless of how that policy takes shape, Skorkowsy believes a culture exists
in which students do not want to “rat on” each other in coming forward with
alleged incidents of sexual misconduct.

“If we don’t know that these rumors and rumblings are going on, we can’t step
in,” Skorkowsky said. “And so we have to Úgure out a way to encourage students
to come forward with this information to protect their friends as opposed to have
it considered ratting them out.”

Recognizing patterns

Good training isn’t just about how individuals should behave with students, but
also about creating a culture where others can spot and report potential
grooming behaviors, according to experts.

“So, what do you do with all that information?” said Billie-Jo Grant, a board
member at Stop Educator Sexual Abuse Misconduct and Exploitation. “That’s
where you do the reporting to the compliance oÜcer, and it’s a central recording
keeping.”

Under federal Title IX law, the training should identify who the school or district-
level Title IX coordinator is and how to make a report, Grant said. That’s missing from the video for employees.

The Title IX oÜcer can monitor individual employees. If there are complaints about an educator behaving inappropriately or having a strange relationship with students, it may
prompt further investigation.

But for complaints to happen, other teachers need to know what to look for and what to report, McGrath said. Often the line between what’s appropriate and what’s inappropriate is
hard to tell.

“Typically what’s on the surface is these behaviors that are boundary violations, they’re too much,” she said. “Too much attention, too much favoritism, too many gifts.”

But time and attention can also be a mark of a passionate teacher, McGrath conceded.

“You have to put the same protections in place all the time. That gets to seem like it’s a little sad, but it’s not. It can work if people are conscious,” she said.

Another glaring hole for experts? Excluding students and parents from training eÙorts.

A shifting Nevada law
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It wasn’t until 1997 that the state banned sexual relationships between school employees and 16- and 17-year-old students.

Before then, the law was unclear on whether employees could engage in sex with students who were older than 16, the state’s age of consent.

Nevada law now forbids relationships with current or former students who have not yet graduated from high school, regardless of their age.

Yet the law still holds a potential loophole, applying only to current or former students or those the employee has had contact with “in the course of performing his or her duties.”

If a teacher in Boulder City strikes up a relationship with a 17-year-old student in Summerlin who has never been in that teacher’s class — or never interacted with the educator on a
professional basis in any way — are there grounds for prosecution?

State Superintendent of Instruction Steve Canavero said it would never be appropriate for school employees to have sexual relationships with students, calling it “professional
malpractice.”

“That just seems too intuitive to have to actually explicate,” he said. “But I think districts would agree with that.”

Contact Meghin Delaney at mdelaney@reviewjournal.com or 702-383-0281. Follow @MeghinDelaney (https://twitter.com/MeghinDelaney) on Twitter. Contact Amelia Pak-Harvey at
apak-harvey@reviewjournal.com or 702-383-4630. Follow @AmeliaPakHarvey (https://twitter.com/AmeliaPakHarvey) on Twitter.
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Tech-savvy students learn new skills at cybersecurity seminar (https://www.reviewjournal.com/news/education/tech-savvy-
students-learn-new-skills-at-cybersecurity-seminar/)

By Blake Apgar / RJ
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Bates Range Description/ 

Review-Journal Position 
Comments 

0001A Produced With Redactions 
 
No Objection 
 

0001A-0033A replaced document previously 
produced by CCSD with Bates Numbers 
0001-0033. 
 

0002A-
0028A 

Produced Without Redactions  

0029A Produced With Redactions 
 
No Objection 
 

 

0030A-
0033A 

Produced Without Redactions  

0034-060 Withheld Records Should Be 
Produced (with only redactions 
consistent with 2/222017 Order). 
(Each listed below.) 
 

Documents submitted to Court for in camera 
review 
 

0034-0041 Withheld: Draft of Cole Memo. 
 
CCSD Has Not Met Burden; 
Produce. 

 

0042-0048 Withheld: Cole Investigation Notes. 
 
CCSD Has Not Met Burden; 
Produce. 

 

0049-0053 Withheld: Cole Investigation Notes. 
 
CCSD Has Not Met Burden; 
Produce. 

 

0054-0057 Withheld: Cole Memo. 
 
CCSD Has Not Met Burden; 
Produce. 

 

0058-0060 Withheld: Cole Investigation Notes. 
 
CCSD Has Not Met Burden; 
Produce. 

 

0061-0062 n/a 
 

Pages intentionally left blank 

LVRJ242
RA509
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Bates Range Description/ 
Review-Journal Position 

Comments 

0063 Produced With Redactions. 
 
Objection: Name of reporting 
teacher/staff person should not be 
redacted. 

Per the Court’s 2/22/2017 Order at ¶ 37, only 
the names of direct victims of sexual 
harassment or alleged sexual harassment, 
students, and support staff may be redacted. 
This email was sent by a complainant who is 
not a direct victim. 
 

0064 Produced Without Redactions   
0065-0068 Produced With Redactions. 

 
Objection: name of complainant 
redacted on pages 0065, 0067 
without explanation. 

Per the Court’s 2/22/2017 Order at ¶ 37, only 
the names of direct victims of sexual 
harassment or alleged sexual harassment, 
students, and support staff may be redacted. It 
does appear that the complainant was a direct 
victim and CCSD has provided no 
explanation for this redaction. 
 

0069 
 

Produced With Redactions. 
 
No Objection; see comments. 

The complainant reported an incident that 
occurred in 2014 where Trustee Child visited 
the complainant’s second grade class and 
made inappropriate comments, including 
“snitches get stitches.”  
 
The complainant’s identity is not protected 
pursuant to the Court’s 2/22/2017 Order. 
However, because the complainant requested 
the complaint be handled anonymously, the 
Review-Journal has no objection to the 
redaction. 
 

0070-0071 Produced With Redactions. 
 

 

0072-0075 Produced With Redactions. 
 
No Objection. 

 
 

0076-0078 Produced With Redactions. 
 
No Objection; see comments 

Pages 0077-78 were subsequently produced 
two additional times by CCSD with no 
redactions at 130-131 and 151-152. 
 
Page 0076 was also reproduced without 
redaction at 150. 
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Bates Range Description/ 
Review-Journal Position 

Comments 

0079-0089 Produced With Redactions. 
 
Objection: name, position, and 
school of complainant improperly 
redacted 

Per the Court’s 2/22/2017 Order at ¶ 37, only 
the names of direct victims of sexual 
harassment or alleged sexual harassment, 
students, and support staff may be redacted. 
 
The name of the elementary school is 
improperly redacted. 
 
The complainant appears to be an assistant 
principal at the redacted school. (See 0088.) 
 
 
The complainant is not a victim of sexual 
harassment, and is reporting 
inappropriate/allegedly intimidating 
behavior. 
 

0090-0108 Produced With Redactions. 
 
Objection: name of complainant 
improperly redacted 

Per the Court’s 2/22/2017 Order at ¶ 37, only 
the names of direct victims of sexual 
harassment or alleged sexual harassment, 
students, and support staff may be redacted. 
 
The complainant is not a victim of sexual 
harassment. 
 

0109-0110 Produced With Redactions. 
 
Objection; see comments 

Bates 109-110 is an email chain between 
Trustee Child and Superintendent 
Skorkowsky in which Trustee Child’s phone 
number is redacted. 
 
The Court’s 2/22/2017 does not specifically 
permit redaction of phone numbers.  
 
CCSD has not provided an explanation for 
why the phone number of a public official 
must be redacted. 
 

0111-0133 Produced Without Redactions. 
 

 

0134 Produced With Redactions. 
 
No Objection. 

Similar version of email produced at 0029A. 
 

0135 Produced Without Redactions. 
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Bates Range Description/ 
Review-Journal Position 

Comments 

0136-0138 Produced With Redactions. 
 
No Objection. 

 

0139-0146 
 

Produced Without Redactions. 
 

 

0147-0149 Produced With Redactions. 
 
Qualified Objection; see comments 

Bates 147 is another version of the email 
produced at 0029A and 134. 
 
Bates 148 is redacted in its entirety, but 
CCSD’s privilege log does not specify reason 
for redaction. 
 
CCSD did provide explanation for redaction 
in 6/05/2017 email to Margaret McLetchie. 
Log should be updated to reflect that 
explanation. 
 

0150-0158 Produced Without Redactions. 
 
 

 

0159-0233 Withheld Records Should Be 
Produced (with only redactions 
consistent with 2/222017 Order). 
 
(Each listed below.) 
 

Documents submitted to Court for in camera 
review 
 

00159-0177 Withheld: “Confidential Case 
Notes.” 
 
CCSD Has Not Met Burden; 
Produce. 

 

00178 Withheld: “ID of Employees.” 
 
CCSD Has Not Met Burden; 
Produce. 

What does this mean? 

00179-0183 Withheld: Draft of Cole Memo. 
 
CCSD Has Not Met Burden; 
Produce. 

 

0184-0188 Withheld: Investigation Notes. 
 
CCSD Has Not Met Burden; 
Produce. 
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Bates Range Description/ 
Review-Journal Position 

Comments 

0189-0195 Withheld: Draft of Cole Memo. 
 
CCSD Has Not Met Burden; 
Produce. 

 

0190-0203 Withheld: Investigation Notes. 
 
CCSD Has Not Met Burden; 
Produce. 

 

0204-0223 Complaint. 
 
CCSD Has Not Met Burden; 
Produce. 

 

0224-0225 Complaint (Addendum). 
 
CCSD Has Not Met Burden; 
Produce. 

 

0226-0228 Withheld: Draft of Cole Memo. 
 
CCSD Has Not Met Burden; 
Produce. 

 

0229-0230 Cole Memo. 
 
CCSD Has Not Met Burden; 
Produce. 

 

0231-0233 Withheld: “Personal notes regarding 
K. Child site visit interactions.” 
 
CCSD Has Not Met Burden; 
Produce. 
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CASE NO. A-17-750151-W 
 
DOCKET U 
 
DEPT. 16  

 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

* * * * *  

LAS VEGAS REVIEW JOURNAL, )
 )
           Plaintiff, )
 )
      vs. )
                               )
CLARK COUNTY SCHOOL DISTRICT, )
 )
           Defendant. )
__________________________________ )
 
 

REPORTER'S TRANSCRIPT  
OF  

HEARING: SEARCH PARAMETERS 
 
 

BEFORE THE HONORABLE JUDGE TIMOTHY C. WILLIAMS 

DISTRICT COURT JUDGE  

 

DATED TUESDAY, JUNE 27, 2017 
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MCLETCHIE SHELL LLC  
BY:  MARGARET MCLETCHIE, ESQ. 
701 E. BRIDGER AVE. 
SUITE 520 
LAS VEGAS, NV 89101 
(702) 728-5300 
(702) 425-8220 Fax 
MAGGIE@NVLITIGATION.COM 

 

 

FOR THE DEFENDANT: 
 

OFFICE OF THE GENERAL COUNSEL  
CLARK COUNTY SCHOOL DISTRICT 
BY:  ADAM D. HONEY, ESQ. 
5100 WEST SAHARA AVENUE 
LAS VEGAS, NV 89146 
(702) 799-5373 
AHONEY@INTERACT.CCSD.NET 
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LAS VEGAS, NEVADA; TUESDAY, JUNE 27, 2017 

10:33 A.M. 

P R O C E E D I N G S  

* * * * * * *  

 

THE COURT:  All right.  So I see this was a

continuation.  And tell me where are we at right now.

MS. MCLETCHIE:  Where we are at is the CCSD

has submitted the documents to your Honor in camera

along with a privilege log and certifications.  We now

have received a copy of the privilege log and the

certifications.  And we submitted a memorandum

addressing our positions.

Last hearing, we got continued.  We both

appreciate your accommodating our schedules in light of

the length of the last hearing.  And other than that,

the only updates for the Court are that there were a

few documents that were produced to the Court and to

the LVRJ.  On June 16, CCSD provided a document to the

Court.  They subsequently decided that that document

was not -- was not privileged, and so we now have that.

And that was the May 31st letter from the

superintendent to Mr. Child.

Then just yesterday, we did receive -- we did

receive another document from CCSD.  And this is a10:34:21
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document from November 30, 2016.  And I don't think

your chambers received a copy.  So if I may approach, I

do have a copy.

THE COURT:  Yes, you may.

MR. HONEY:  Is there a second letter on there

as well with the April 24?  It's two correspondences in

one, right, Maggie?  The last page is a separate

letter.

MS. MCLETCHIE:  November 30th.  Yes, I'm

sorry.  There's a November 30 letter and an April 24,

2017, letter, neither of which was previously produced.

And I'm not clear why.  And I -- when we discuss issues

pertaining to the certification, I think this raises

additional -- this -- the late production of these

documents raise additional issues.

After the last hearing, counsel for CCSD and

myself were able to discuss some issues by phone.  I

did ask counsel for CCSD to provide a word or

electronic version of their search parameters, their

search chart that was attached to a certification.  I

never heard back about his decision on that.

And the other issues that we discussed about

the certification and production issues, Mr. Honey

indicated that we should let the Court address these

issues today.  So the issues before the Court today are10:35:51
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the in camera documents and the certification.  And I'm

not sure how your Honor wanted to handle those.

Obviously, the Court has looked at those documents in

camera, and I have not.

THE COURT:  I understand.  Let's talk.  And so

as far as the search parameters, I want to make sure I

understand that.  Is that based upon the certification

that was signed on May 25th, 2017?

MS. MCLETCHIE:  Yes.  There was -- there was a

certification provided.

THE COURT:  Yes.

MS. MCLETCHIE:  There were two certifications

provided.  One from -- one from Mr. Wray, the IT

person, and then one also from Ms. Smith-Johnson, a

public information officer.

And our concerns with -- our concerns with the

certifications themselves were as follows:  In my view,

it doesn't certify any searches or productions

completely.  At best, it certifies the May 17th

production.  And from my view, the certifications are

not in compliance with the Court's ordered.  And that's

because Ms. Smith Johnson, for example, says she

reviewed 11,907 emails, but she only documents in her

certification the 43 pages that she initially handed

over to CCSD counsel for the May searches that this10:37:18
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Court had previously ordered.

The other issues that the certification raised

are that not only are we not detailed the information

about the February and December searches, but there's

nothing in there whatsoever that addresses the hard

copy searches that this Court ordered.  In paragraph 5

of this -- 45 of this Court's last order, I believe

it's paragraph 45, we -- it was detailed what this

Court -- what -- I'm sorry, what CCSD was required to

further do and to certify.  And the certification

requirement said they needed to certify everything in

paragraph 45 which included as well as in the December

and February searches.

So I think the issue is that we -- we don't

have a full certification in short, your Honor.  And we

briefed this at length in our memorandum.

In addition, Exhibit HH to our memorandum

included those certifications as well as the attached

printout that explains what searches were conducted

when.  And as this Court recalls, we ended up here

because we were -- the Las Vegas Review Journal was

delayed in receiving documents and was concerned that

it never received full production, and that CCSD was

not acting in good faith.

At the first page of their search records, it10:38:51
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says that they searched only Mike Barton and Pat

Skorkowski on December 9, 2016.  And so the Review

Journal's extensive efforts in this case to get

information about who was searched, what was searched,

and when, was well founded because, in fact, the

only -- the only two email boxes that CCSD had

voluntary searched itself back in December, although

they hadn't handed over the records, were those of

Mr. Barton and Superintendent Skorkowski.  

Another issue that is raised by the list of

who is searched and when, is that -- and I would

probably have been able to do a better job of analyzing

it if I had received it in electronic form, but another

issue that is raised is that CCSD has taken the

position that the February searches were not

duplicative of the December searches.  And this Court

has ordered CCSD to conduct full searches and to

certify those.  But when you look at the list of

searches conducted, you see on there that the one and

only time that Mr. Skorkowski's email was searched was

December 9, 2016.  I looked this over at length.  This

is briefed in our memorandum, and I also discussed this

issue by phone with Mr. Honey.  So that's a concern.  

Another concern that we point out in our brief

is that while we certainly aren't looking to get10:40:28
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duplicative copies of emails, usually whenever you do

email searches and productions, you see the emails

produced slightly differently depending on who was the

recipient or the custodian searched.  And we pointed

out an example in our memorandum where the document --

we should have expected to see the document.  If the

full email search had been conducted, you should have

expected to see it both with somebody as the "to" and

as the "from".  For example, your Honor, if we searched

your emails, your department's emails and my emails, my

emails would show that I sent -- that I sent something

to your department, copied Mr. Honey.  Your department

would also produce another version of that email.

In this case, only one of the emails that you

would have expected.  And that was just an

illustration.  More globally, while I do greatly

appreciate that Mr. Honey provided these documents to

me yesterday, he only did so yesterday.  The

November 30, 2016, memorandum that I -- that I provided

to the Court just now.  And that document further

reflects, and I quote, it's a letter to Mr. Child from

Superintendent Skorkowski.  And I'm reading now from

the letter.  It states:  

You were counseled on numerous occasions in

the last year that your interactions with10:41:47
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district employees made them feel

uncomfortable, especially women, and that your

habit of dropping in on their work environment

impeded their ability to perform their duties

of their assignment.  

My concern is that we have received no

documentation whatsoever of any of those counseling

sessions or the fact that they occurred.  And as I

imagine CCSD, and as they've indicated in their

briefing, they're establishing a Burlington Faragher

defense.  And they're documenting that they've

appropriately responded to these complaints.  And so

one would certainly have expected that these counseling

sessions between the superintendent and Trustee Child

would have been produced, or if not produced because

the district maintained they were confidential, they

would appear on the log.

But we didn't see anything.  Anything.  In

fact, we don't have anything predating that letter.

The letter is a little bit confusing.  I think

it's in the last year.  I think it means 2016.  In any

case, we don't have anything predating that.  We do

have some subsequent email exchanges, a few of them,

between Skorkowski and Child.  But nothing that would

reflect these counseling sessions.10:43:14
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This brings me to another issue with the

certifications too.  While CCSD counsel has represented

that it's not possible to search all of the emails,

Mr. Wray did not indicate that in his certification.

So we still have lack of information regarding how, how

their search was really conducted and what was

available to the district to search.  And so we're

still a little bit shooting in the dark.

To that end, your Honor, we also don't know

exactly what -- what Ms. Smith-Johnson did in

evaluating whether or not something was responsive.

I'm cognizant of the fact that we did not need to

receive 11,907 pages, documents that might indicate

things that are totally irrelevant to this case, but

it's not clear to me, and it's my view that she should

have explained what her -- what her interpretation of

responsive was.  

Further, her certification indicates that she

handed the documents over to CCSD counsel who made the

final determination for production.

So I think in order to kind of fully close the

loop on what was searched and the chain of custody, if

you will, on these documents, I think that we would

need -- we would have needed a CCSD counsel

certification or declaration.10:44:36
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Finally, with regard to the production and the

certification, your Honor, there's no emails or

documentation regarding the interviews that Cole did

other than his notes of interviews, the documents that

he put on, that Mr. Honey, that CCSD has put on the

privilege log.  And it just seems peculiar to me that

nobody emailed to say we're going to a meeting with

Cedric Cole today.  

It's my understanding from Mr. Honey that

Mr. Cole doesn't really use email, that he does all of

these interviews over the phone or in person, keeps

notes, and then makes his report.

But it does seem that other people would have

been discussing their meetings or what happened during

them.  In addition, one would expect that there was

some deliberation regarding the Cole report.  They have

claimed the deliberative process privilege.  And as

I'll get into later, I don't think it applies to

documents that may have been reviewed in making a

decision, but it does -- the raising of the

deliberative process privilege by the district raises

the whole question to me, which is, where are the

documents in which people were discussing the Cole

report and what to do with this problematic trustee.

There are no -- there are no such documents on10:45:56
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the log or in the production.  So, your Honor, those

are -- those are my issues with regard to the

certification and my related issues with regard to

production issues, and the apparent failure to produce

some documents.

My view is they were under a Court order to do

full certifications regarding the -- regarding not just

the most recent production but all of them.  And I had

talked to Mr. Honey and had hoped that in advance of

this hearing, we could have gotten updated

certifications, but we have not, your Honor.

THE COURT:  I understand.

MS. MCLETCHIE:  Would you like me to address

with the legal issues with regard to the withheld

documents that the Court has been able to review?

THE COURT:  Not yet.

MS. MCLETCHIE:  Okay, your Honor. 

THE COURT:  We'll do that next.  We'll hear

what Mr. Honey has to say in regards to the

certification issue.  And then we'll talk about some of

the basis for assertions of privilege.  And this is one

of the important distinctions I think we have to make

as far as the documents being requested here.

There's not a "traditional employer/employee

relationship" here; right?  There's not.  And as a10:47:04
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result, I want you to both tell me why that would be

different in case of an elected official.  Because

that's really and truly what I think the primary issue

here is.  Because I understand that under certain

circumstances how employee files would be privileged,

but this wouldn't be an employee file.  This is an

elected official.  So think about that, both of you.

But, Mr. Honey, sir, as far as the

certification is concerned.

MR. HONEY:  Pardon me real quickly.  When it

involves a nonemployee, a trustee and an employee --

THE COURT:  No.  I'm just talking about the

certification.

MR. HONEY:  I know.  But I want to say just

real quickly.  For the employee, it is personnel.  So I

want to make that distinction because we keep looking

at this with a view of the trustee.  And the district,

we're trying to look at this as the view of the

employee, protecting our employee.

In regards to the certifications,

Ms. McLetchie and I had an opportunity to speak just

last Wednesday, six days ago.  Since that time and

today, we weren't able to get anything further

completed or established.  She indicated to me her

concerns with the certifications.  I offered for her to10:48:15
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tell me what you want the certifications to say.

Because it seems like whatever I put on something isn't

enough.  There's always a conspiracy of silence going

on from her camp in regards to the school district.  So

I don't really know what else to put.

Now, keep in mind that we had to do -- 

THE COURT:  No.  I understand that.  I

understand that.  I do.

MR. HONEY:  Okay.  Okay.  Also -- 

THE COURT:  I was actually thinking about

this, just to wrap it up, if there's any issues

regarding what the thrust and the scope of the search

would be and what the processes are, and I understand

it's kind of tough to prepare a certification without

knowing exactly what is being requested as it relates

to the avenues of discovering, I guess, the procedures

out there with Clark County School District just as

important, too, from counsel on behalf of the RJ's

prospective, it's tough to understand what their

policies and procedures are because you haven't taken

their deposition; right?

MS. MCLETCHIE:  Correct, your Honor.

THE COURT:  Yeah.  So I'm sitting here saying

to myself, is this the best, simplest way to put this

part of it to bed, is just take the depositions of the10:49:30
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two individuals?

MR. HONEY:  It seems like unnecessary

additional cost.  If Ms. McLetchie would simple tell me

what would satisfy you in a certification?  What is it

that you need to know?  What term of art are you

looking for?  Because whatever term of art I've chosen,

clearly doesn't satisfy her.  

And I do want to point out that our

certifications were prepared on May 25th, 12 days

before the order.  And on the day the order was signed

in open court, I'm getting email, an email asking for

me to provide the documents before the documents even

show up on Odyssey, or what have you.  

And my point is, and I don't have a problem

with the email -- her wanting the document as quickly

as possible or compliance with the order.  But I do

want to point out that those certifications were done

before there was even an order in place for us to

comply with.  And then we had literally an hour and a

half.  So we weren't going to go back and change the

certifications.

THE COURT:  I get that.

MR. HONEY:  Okay.

THE COURT:  See, what I'm trying to do is

this:  I'm trying to be efficient.10:50:30
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MR. HONEY:  Okay.

THE COURT:  And the reason why I say that is

this, and it's really this simple.  It's kind of like

requesting certifications, and it appears that the

plaintiff wants to make sure they've covered

everything.  And when you look at it from a legal

perspective, many times written discovery is

insufficient.

MR. HONEY:  Sure.

THE COURT:  Right.

MR. HONEY:  Sure.

THE COURT:  It just is.  So I'm looking at it,

it's kind of like one of the individuals, Mr -- or,

say, Cynthia Smith-Johnson, and she was involved in

this.

I would think a lot of the questions regarding

the certifications, specifically what was done, could

be handled in probably less than an hour in a

deposition.  Because all it is is what did you do?

What are the processes?  What's difficult?  What's not

difficult?  I mean, I --

Am I missing something there, ma'am?

MS. MCLETCHIE:  No, your Honor.  With regard

to this conspiracy of silence I've -- I've -- on the

one hand, opposing counsel complains because I email10:51:41
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and ask him for too much.  On the other, he complains

because I haven't given him enough information.  But I

do think that the Court issue here is that I do need

more information about what -- why they conducted the

searches the way they did, how they conducted the

searches.  I can't give him language because I didn't

conduct the searches.

At the very least, I, obviously, need

information not just about the most recent May

production, in many cases -- not cases, but matters

involving public record disputes, I actually am able to

have a call with an IT department and opposing counsel

and work out some of these issues.  And in this case,

they've been unwilling to provide that.

And I think that in light of the fact that we

are in litigation, I can see how that could be

problematic.  And I think that your Honor's solution of

a deposition, I had proposed that they be required to

have a conference with me.  A deposition would

essentially be a conference regarding the searches that

were conducted so that we can get to the bottom of why

there are some of the issues that I noticed.

THE COURT:  And, you know, here's the thing.

And you got to understand this:  Maybe they're issues;

maybe they're not issues, but we don't know until we10:52:53
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know what the process is.

MR. HONEY:  Sure.

THE COURT:  Right.  What was done.

MR. HONEY:  One of things that Ms. McLetchie

and I discussed last Wednesday was the emails that she

mentioned, that she's surprised that there's no emails

to or from Cedric Cole, director of Office of

Affirmative Action and Diversity.  And we talked about

doing a certification from Mr. Cole stating that he

turned over his entire hard copy file, and that that is

represented in the privilege log of withheld documents,

and that he had not received or sent any emails.  

Now, keep in mind he's on Dan Wray's search.

He has been searched --

THE COURT:  I understand.

MR. HONEY:  -- for his emails.  That being

said, we spoke last Wednesday.  As I told Maggie, I was

in arbitration on Thursday, all day district training

on Friday.  Mr -- 

I didn't tell you this because I didn't know

this at the time.  

When I spoke to Mr. Cole, he was out of work

from yesterday and today.  Some of this is timing.

That being said, I'd be -- I could be -- I'll say this.

If the final decision maker for the district which10:53:50
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identified as general counsel allowed me to provide a

certification from Mr. Cole, I'd be happy to do that.

MS. MCLETCHIE:  Your Honor, that's -- that

doesn't appear to be a commitment to allowing that.

But I also think that rather than have each custodian

have to provide a certification that they handed over

their documents to Ms. Smith, I think the more

efficient thing would be to allow me to take the

depositions of both Mr. Wray and Ms. Smith.  And I will

do so efficiently.  I talk quickly, sometimes too

quickly as the court reporter has pointed out today.

And I think that's an efficient way to resolve some of

these questions once and for all.  

While there haven't been that many documents

produced or withheld in this case, there's been a lot

of talk over what are -- what are the abilities of the

district to search, and we still are a little bit in

the dark.  And I think that is the best solution, your

Honor.

THE COURT:  Anything you want to -- because

all -- you know, you have to look at it from this

perspective:  I just want to have some closure on

concern issues.  

MR. HONEY:  Sure.  I understand.

THE COURT:  I really do.  I just want to --10:54:51
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because, potentially, if Mr. Wray's deposition is

taken, and it might take half an hour, an hour, I

wouldn't anticipate more than that, after that's done,

maybe all questions have been answered.  And based upon

the deposition, there's no further questions of

Mr. Wray.  Could be the same thing with Ms. Smith

Johnson too.

MR. HONEY:  Sure.

THE COURT:  And then we can take that and not

worry about that anymore.  Then I can focus solely on

the privilege log.

MR. HONEY:  Your Honor.

THE COURT:  Because I just want to put this to

bed.  I really and truly do.  

MS. MCLETCHIE:  And I'm sure we would as well,

your Honor.  I think it's -- I think it's a workable

solution because we'll just get the information we need

to either answer our questions or identify for the

Court what the remaining areas of dispute are.  

Or maybe -- maybe hopefully, even work with

counsel if there are areas of dispute to resolve them

without further court intervention.

THE COURT:  I understand.

MR. HONEY:  Having time to consider the

depositions, I have no oppositions to that.10:55:51
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THE COURT:  That makes sense.

MR. HONEY:  Because one of my things was I

don't know what languages I could put in a

certification that would be the satisfy --

THE COURT:  Exactly.

MR. HONEY:  -- satisfaction --

THE COURT:  Then you're back in front of me

again.

MR. HONEY:  Exactly.

THE COURT:  And what happens under those

circumstances, think about it, Mr. Honey, there's no

need to even address the issue after that; right?

MR. HONEY:  Exactly.

THE COURT:  There might be a dispute as to

maybe a certain search, but as far as what he's done

and what she has done, there's no dispute anymore.  I

just want to just move beyond that.  That's kind of

what I want to do.

And I don't think it would be -- 

How long do you think you would need for the

deposition, ma'am?

MS. MCLETCHIE:  Perhaps a little more than an

hour.  But I would certainly think neither would take

more than a half day.

THE COURT:  For both?10:56:33
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MS. MCLETCHIE:  Yeah.

THE COURT:  Okay. 

MS. MCLETCHIE:  Or half hour.  I mean, it

would probably be easier to do them -- I find

depositions extremely tiring if I try to do them

efficiently.  So I prefer to do them on two separate

days.  And two afternoons, and I would hope that they

would take less -- I mean, Mr. Honey may have follow-up

questions as well.  But they're --

THE COURT:  Probably not.

MR. HONEY:  Probably not.

MS. MCLETCHIE:  It happens sometimes at

depositions.

THE COURT:  I understand.  Not this time.

This is more of a custodian of records deposition;

right?

MR. HONEY:  Yeah.

MS. MCLETCHIE:  So I would hope that it would

only take -- it would -- it would take less than two

hours for each deponent, your Honor.

THE COURT:  How about this, two hours per

deponent?  

MS. MCLETCHIE:  Okay, your Honor.

THE COURT:  All right.  That's what it will

be.10:57:11
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MR. HONEY:  Very good.  And if it goes a

little over two hours, of course, I'll extend a

professional courtesy.

MS. MCLETCHIE:  Thank you, Mr. Honey.

THE COURT:  That way, you at least have

something to work towards and get this done.  So maybe

the only dispute I might have as a result of the

certification you might say, Look, Judge, they didn't

look into this area.  That's fine.  We can deal with

that.

MS. MCLETCHIE:  Sure.

THE COURT:  But I don't want to -- I want to

put this to bed.

MS. MCLETCHIE:  Sounds good, your Honor.

THE COURT:  Okay.  So you work out a time

period.  You can prepare an order.  I'm going to permit

the depositions of Mr. Wray and Ms. Smith-Johnson.  Is

that it?

MS. MCLETCHIE:  Ms. Smith-Johnson.  Yes, your

Honor.

THE COURT:  Yes.  All right.

MS. MCLETCHIE:  You think we could get this

done over the next month?  I know that vacation

schedules are busy, but I would hope we can get them

done over the next 30 days, Mr. Honey.10:57:52
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MR. HONEY:  Hopefully, but I will represent to

you that I'm out of state from the 8th to the 31st.

MS. MCLETCHIE:  Oh.  

MR. HONEY:  Yeah.  So ...

MS. MCLETCHIE:  Okay.  We'll work together on

it --

MR. HONEY:  It may be --

MS. MCLETCHIE:  -- scheduling.  I don't know

if somebody else can -- that's quite a long time.  So

maybe somebody else could handle those depositions.

But we'll work it out.

MR. HONEY:  That's what I was thinking.  Maybe

somebody else from the office can handle it.

THE COURT:  Work it out.

MS. MCLETCHIE:  Okay.

THE COURT:  I'm very sensitive to counsel and

their vacations.  I'm hyper sensitive to that.  I

really am because lawyers work very hard.  So if you

have to take a vacation, ma'am, take one.

MS. MCLETCHIE:  I don't have one currently

planned until the end of August.

THE COURT:  Well, make sure you take it.  

MS. MCLETCHIE:  Thank you, your Honor.  Would

you like to address the withheld documents today, your

Honor?  10:58:36
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THE COURT:  Yes.  Let's talk about the

withheld documents.

MS. MCLETCHIE:  So, your Honor, I don't want

to -- I wish to be brief because a lot of the legal

issues have been briefed a couple of times, both in my

memorandum, their log, and then our -- and then our

briefing, our briefing in chief in this case.

But, of course, as the Court is well aware,

we've discussed many times the burden is squarely on

CCSD to establish not only the existence of a privilege

log, but that the privilege outweighs the interest and

confidentiality.  And your Honor instructed us to

specifically address today how this case is different

because we're not talking about a traditional

employer/employee relationship.  While some of the

victims may be employees, Mr. Child is a trustee, not

an employee.

And I think it's different for two reasons.

First of all, the statutory policy -- and policies

whether or not they trump the Nevada Public Records Act

doesn't even matter because those guidelines and issues

don't apply to things that aren't part of somebody's

personnel records.  We haven't requested the personnel

records of the victims.  These are -- these are

documents that are separate and apart from the10:59:54
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personnel records of CCSD.

So while the RJ has disputed that there's an

absolute privilege with regard to personnel records,

has disputed that internal CCSD policy can trump the

Public Records Act, those issues almost don't matter

because Mr. Child is not an employee.

And not only does his status make the case

different, his status also urges this Court to require

production of the documents because he's a public

official.  I think it was in the Deseret News case

about a similar situation with a school in a sexual

harassment investigation.  And in that case, the

Court -- the Court explained that it provides a window

into official acts and official decision making.  And

so any interest in confidentiality in that case, the

Court found, was outweighed by the interest in allowing

the public to know not only what the -- what a public

official or public employee had done, but what -- how

public officials had handled this issue.  

And in both that case and in the Marken case,

which are both cases that address specifically

questions about sexual harassment investigations in the

public records context, they -- both those cases we

didn't even have as compelling facts as we do here

because the people at issue were not a trustee.11:01:25
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As we've -- as we've discussed before in the

many hearings in this case, your Honor, Trustee Child

is elected by the voters.  The voters are entitled, for

example, to recall him.  They're entitled to know what

he does.

In addition, Superintendent Skorkowski has an

incredibly important position at the district.  He's a

highly paid, important person who has great

responsibility for educating teacher -- I mean,

educating students in Clark County.  And CCSD is also

one of the state's largest employers.  And so how CCSD

and its officials, like the superintendent, handled

complaints about another high-level official, a

trustee, the highest level official, there's great

public interest in knowing -- in knowing what occurred.

In looking at the district's arguments again

and looking at the redaction log, and the pages that

were attached to it, I understand and I respect their

concerns about respecting the victim's confidentiality.

In fact, earlier in this case, even though -- even

though the district hadn't timely asserted any such

privileges, we, the RJ, didn't contest that the names

of victims should be redacted.  And so I think that

what the district fails to do, though, is to establish

why redacting doesn't meet that concern.11:02:50
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Under the Public Records Act, they are

required to redact wherever possible.  That's not even

case law.  That's specifically in the statute.  And

again, we're supposed to interpret things liberally and

to provide as much information as possible.  If the

interest here is protecting the identities of --

identities of the teachers or other people, other

employees who complained, the RJ has no issue with

redacting their names consistent with the February

order.

We don't have enough information, your Honor,

on my side to know if there's other identifying

information in those documents, but any identifying

information; although, I think that, historically, CCSD

has interpreted identifying information a little too

broadly to include things like school name, but I do

think that identifying information can be properly

redacted.  And I think that it properly meets the

concerns the district has -- I think has fairly voiced

with regard to protecting the names of sexual

harassment complainants that come forward and say we

have an issue with a very important person.

But for the same reasons because it's a very

important person and this is a -- and it was very

important people addressing this matter, the public is11:04:07
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also entitled to have as much access to information

about how Cedric Cole conducted his investigation and

about what actually occurred, your Honor.

THE COURT:  I understand.  

Mr. Honey, sir.

MR. HONEY:  Thank you.  There's a long record

on this case, our opening briefs, answering briefs,

replies, multiple hearings.  There are a few things I

want to touch base on that probably haven't been argued

or discussed articulately before.

The EEOC at the federal level and the NERC at

the state level both have the same purpose.  They're to

protect people from civil rights violations,

discriminations to the point that a person has a right

to file a claim with either one of those organizations.

And the laws that make up those two state and

federal divisions, or commissions, or however you want

to call them also require that employee -- or employers

of certain size have a designated person in order to

take these types of complaints.

In this case we're a very large employer,

obviously, and so we actually have an office, the

Office of Affirmative Action and Diversity, which

Cedric Cole is the director of.  Now, these three work

in conjunction.  And as such, they need to be afforded11:05:33
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the same protections from one to the other.

Now, there's no question from our briefing

that at the federal level, when complaints of

harassment and discrimination such as we have here are

made, an employer has an obligation to investigate it.

And that's what we have done here.  In their

reply, the Review Journal in discussing non-record

materials, I think on page 23 lines 4 and 5, concede

that the district has a statutory duty to investigate.

And that's what we've done in this case.

Now, at the federal level, those

investigations and the results thereof are

confidential.  At the state level, under Chapter 233,

which is the Nevada Employment Commission --

THE COURT:  Wait, wait.  Hold it.  Hold it.

I'm going to follow you.

MR. HONEY:  Sure.

THE COURT:  That's Chapter 233?  

MR. HONEY:  Yes.  That's NRS 233.190.

THE COURT:  Let me pull it for you.  190.

Okay.  I got it.  I think it opened up right in front

of me.

MR. HONEY:  And it's entitled confidentiality

of information.  So now we go to the next level of

these three entities that do essentially the same11:06:49
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things.  And at No. 1, any information by the

commission in the course of its investigation of an

alleged discriminatory practice in housing, employment

or public accommodations is confidential.

And then at 2(b), To any other person if the

information is provided in a manner which does not

include any information that may be used to identify

the complainant, the party against whom the unlawful

discriminatory action -- practice is alleged or any

persons who provided information to the commission

during the investigation.

And then finally under 3(c), Any information

that may be used to identify a person who provided

information to the commission during the investigation

and who was requested anonymity.

Now, here we've got lots -- we have several

emails.  We have the affidavit of Cedric Cole that

employees are concerned about retaliation.  I mean, you

have emails, people straight up saying, We're reporting

this very reluctantly because we're concerned of what

may happen as a result.

The protections --

THE COURT:  Now, here's my question for you.

MR. HONEY:  Yes.

THE COURT:  And I understand your position,11:08:05
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but when it comes to the application of Chapter 233,

and it appears to me that specifically involves the

Nevada Equal Rights Commission and any complaints filed

with that political subdivision for the State of

Nevada, how does that apply to complaints made on the

school district level regarding an elected official?

MR. HONEY:  Thank you.

THE COURT:  Because that is the real question

there.  Because that's an important issue.  And please

explain that to me.

MR. HONEY:  Thank you.  First of all, I want

to point out that 233.190 is enumerated in Chapter 239

of NRS.  It's one of the specified statutes of which

documents are deemed confidential and do not need to be

produced as Public Record Act.

In the connection, what I'm trying to get to,

is that our Office of Diversity -- Office of

Affirmative Action and Diversity is, in essence, the

extension of NERC and the EEOC.  We're required to have

that office based on the size of our employee, and we

do the same thing.

Now if we afford less protections to the

school district employees, regardless of who is

harassing them -- I mean, it could be -- it could be

any nonemployee, even if it's not a trustee.  It could11:09:33
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be a parent.  If a parent is harassing or

discriminating against an employee, and they report it

to us, we need to act on that.  We have a duty, a

statutory duty to investigate and do such.  Same

difference with the trustee.  Because, again, I'm here

to protect the employees here today and throughout this

entire case.

And so really what my point is is --

THE COURT:  But here's my question because I

know a little bit about the Nevada Equal Rights

Commission.  And it's my understanding once they

conduct their investigation, at that point the report

of the Nevada Equal Rights Commission is no longer

confidential.

So if that's the case then, why wouldn't the

report of, especially regarding an investigation as it

relates to a trustee, be confidential after the

investigation is conducted?  And we have a -- I think

we have a Nevada case that specifically deals with the

loss of confidentiality.

But go ahead.

MR. HONEY:  Well, I think at our -- at our

Office of Affirmative Action and Diversity is there is

no final report with an action taken such as there is

with NERC.  I think -- I think that's a distinction.11:10:41
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And what we end up here is if our Office of Affirmative

Action and Diversity isn't afforded the same

protections to the complainants as NERC, we're then

telling people, yeah, we're required by law to have

this office, but don't report it here because it's not

confidential.  You want to skip us and go straight to

NERC or the EEOC.  

And that's -- 

THE COURT:  But if they go to NERC or EEOC,

once the hearing occurs then the report is no longer

confidential; right?

MR. HONEY:  I'm not sure on that, your Honor.

THE COURT:  I think that's how it works.  I

mean, I'm looking here.  And it's a specific case.

Hind versus Caruso.  And it's a federal case, Ninth

Circuit.  And I think it says once the Nevada Equal

Rights Commission has determined to conduct a hearing

on the matter, the report is no longer confidential.

That's what that case stands for.  

And so I'm looking at it from this

perspective.  Once it goes to hearing -- Well, what we

have here and, I guess, in concern respects, we're

having a hearing now as it relates to the investigation

of a trustee, and this hearing is being conducted

pursuant to Nevada public records law; right?11:11:59
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And so I'm wondering -- because I'm looking at

it from this perspective, I understand there's an

investigation, but I'm trying to go figure out

specifically how this section applies to the Office of

Diversity.  Because from what I can gather in looking

at the statute, it doesn't appear to cover the Office

of Diversity.  I mean, I understand the argument by

analogy.

MR. HONEY:  And that's really what it is, your

Honor, an argument by analogy.

THE COURT:  I got you.

MR. HONEY:  I would say for the record,

though, I do not believe this is the same as a NERC

hearing in regards to alleged discrimination, the

hearing that we're in front of here today.

THE COURT:  Well, yeah.  And I can agree

because, I guess, ultimately, the NERC is going to make

a factual determination as to whether or not there was

harassment and/or determination.  I'm not going to do

that.  The only thing I'm going to do is decide

whether -- what records should be produced.  And I

agree with you one hundred percent on that, Mr. Honey.

I understand.

MR. HONEY:  Now, the second area that we -- or

another area that we argued is this whole idea of the11:13:05
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district regulations.  I don't think there's any

dispute here that CCSD is a local government

established by Nevada Revised Statutes, specifically

386.010(2).

THE COURT:  I can take judicial notice this is

a public subdivision for the state of Nevada.

MR. HONEY:  Furthermore, I don't think there's

any dispute legally that under NRS 30386.350 --

NRS 386.350, that the legislature has empowered the

school district with rule making authority to make

rules and regulations.

Now, our position is that under the portion of

Chapter 239, unless otherwise declared by law, that the

word law is used on purpose instead of statute.  And I

briefed that, and we have discussed that before.

There's a distinction between the two.

THE COURT:  What's the distinction between by

statute and by law?  I just want to make sure I'm not

missing anything on that.  Because I thought statute

would be the law.

MR. HONEY:  Well, that's my -- well, law is

more broad.  A law would be --

THE COURT:  Okay.  I understand.  I understand

what you're saying.

MR. HONEY:  Okay.  So in this case where we11:14:17
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have the authority to make enforceable regulations,

we've made an enforceable regulation.  And the

particular regulation is CCSD Regulation 4110, which

says all information -- and this is at (x).  All

information gathered by the district in the course of

its investigation of an alleged unlawful discriminatory

practice will remain confidential.  Except and the

necessary -- except to the extent necessary to conduct

investigation, resolve the complaint, serve other

significant needs, or comply with law.

And our position is that Cedric Cole's office,

and by extension those are the records that we have

withheld and asserting a privilege, that they fall

under the rubric of being an investigation of

discrimination.

And that this does comply with law,

specifically 239.010, which right in there.  After the

enumerated statutes that are confidential, it says:

And other documents.

THE COURT:  Is there a copy of that

regulation?  Can you point me to it?  I just want to

take a quick look.

MR. HONEY:  I don't have the full regulation

with me in my answering brief.  The portion that I read

into the record is on page 18.11:15:33
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THE COURT:  Let me see here.  Can I pull a

copy of that off the website real quick?

MR. HONEY:  Yeah.  And, your Honor, it is

Exhibit 6 to my answering brief.

THE COURT:  Okay.  Here's my question:  What

do I do with when an administrative regulation is

promulgated by the agency and there's some conflict

and/or tension between the regulation of an agency and

the acts of the Nevada legislature?

MR. HONEY:  And, I guess, that's kind of what

we need here because it kind of will be controlling on

how, or if, or the matters which may or may not be

appealed.  If you -- if you're going to rule on the

regulation and say, no, this regulation is infirm, and

this is why.

THE COURT:  No, no, no.  My question is a

little bit more specific than that.  Under the facts of

this case, in listening to your reliance upon the

regulation, I guess, that's 4110 as it relates to

discrimination, I think you said discrimination, that's

confidential.

Now, in this case I don't know -- I mean, I'm

just going to tell you what I'm thinking.  Are there

any allegations of discrimination, just ordinary

harassment, or conduct unbecoming of a trustee?11:17:39
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Because that's the best way I can say it.

But assuming there's no allegations of

discrimination, that No. 1, would this regulation

apply?  And then No. 2, even if it did apply, if it's

contrary to the public records law, wouldn't the public

records law take precedent over the regulation and be

controlling?

MR. HONEY:  If that were the case.  And two

things.  First of all, I think the term discriminatory

is broad here.  I think the act -- the actions of the

trustee that could be deemed discriminatory.  And

additionally --

THE COURT:  But can we agree to this, though,

that regulation is limited to discriminatory conduct?

MR. HONEY:  Without having the entire thing in

front of me, but that is what I briefed, your Honor.

THE COURT:  Okay.  So I'm just -- okay.  I get

that.  I get that.  I understand.

MR. HONEY:  And so my argument is based on the

language of 239.010, where it has all the enumerated

statutes but then has the catchall, the otherwise

declared by law.  That this is a law.  It doesn't say

otherwise declared by statute.  It does say law.  And

that this does comply with that law.

I believe the reason that why 239.010 says11:18:54
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otherwise declared by law is because they know they

have all of the state employee enacted Nevada

Administrative Code where confidentiality to this type

of information is allowed.  

And again, that's another argument we made

previously.  Why should a local government employees --

again, I'm talking about the employee, not the trustee,

not the elected official.  Why should the employees be

given less protections than a state employee?

THE COURT:  Now, here's my next question:

What acts are contained in the privilege log that would

involve discriminatory conduct of the trustee?  I got

4110 in front of me right now.

MR. HONEY:  I'm going to take the easy way out

and, say, each of them in regards to Cedric Cole.

Because, frankly, the distinction between the word

discriminatory and what's going on here hasn't been

raised in any of the multiple hearings before.

THE COURT:  And I want to --

MR. HONEY:  I thought we were beyond that

point.

THE COURT:  No, no.  I just want to make sure

I understand as far as the confidential, which I have

4110 in front of me now.  Which?

MR. HONEY:  Sub-part X. 11:20:48
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THE COURT:  Okay.  All right.  I understand.

Now, looking at the plain language of the -- of

paragraph F provides as follows:

All information gathered by the district in

the course of its investigation of an alleged

unlawful discriminatory practice will remain

confidential except to the extent necessary to

conduct an investigation, resolve the

complaint, serve other significant needs, or

comply with law.

What does that mean?

MR. HONEY:  Did you say X or F, your Honor?

THE COURT:  X.  I'm sorry.  X as in x-ray.

MR. HONEY:  Thank you.

THE COURT:  Because I think that's the

provision you're relying upon; right?  Because it seems

to me it's not like everything is a broad brush of

confidentiality.

MR. HONEY:  Sure.  And I think here, to the

extent necessary to conduct an investigation.  Well, if

any of it needed to be disclosed while Mr. Cole was

doing his investigation, I think it gives him room to

do that.

To resolve the complaint, I think that speaks

for itself. 11:22:31
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Serve other significant needs.  That's pretty

broad.  I'm not sure what other significant needs --

THE COURT:  That's kind of what I'm getting

to.

MR. HONEY:  And I understand that to mean the

significant other needs of the district.  But I don't

see where any other significant needs have been

demonstrated in this case that would undue the

confidentiality of the regulation or comply with law.

And then the law portion, my argument is in regards to

239.010 it precisely complies with the law based on the

same language of the -- of 239.010.

THE COURT:  But remember, from a statutory

construction perspective it says:  Look, the

information gathered will remain confidential except

under these circumstances.  And one would be the extent

necessary to conduct an investigation, resolve the

complaint, which is another action, serve other

significant needs, or comply with law.

And, I mean, if you looked at that from a

statutory interpretation standpoint, yes -- I mean, it

could be argued, and it could be the basis of a

decision that when I look at this, I can say, Look,

yeah, it's confidential.  However, I'm required to

comply with Nevada law, and more specifically,11:23:50
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Chapter 239 as it relates to the public records

disclosure requirement.

MR. HONEY:  And that's --

THE COURT:  Right?

MR. HONEY:  That's what I'm trying to say,

your Honor.  Under 239.010 it says after the enumerated

statute that things remain confidential.  They're

confidential unless otherwise declared by law.

This isn't saying that there -- this doesn't

go against that.  I say this goes exactly with it

because this is another law.  And this law says it's

confidential.

THE COURT:  Well, it appears to me, and maybe

we can talk about it, but my construction of this

specific regulation would be, yes, it's confidential

unless it serves another significant need or to comply

with the law.  That's how I see that.

And so, in essence, built in here, it's

inherent that they understand, you know what, there

might be other reasons under the law to require or

compel disclosure.  That's kind of how I construe that.

And if I'm wrong, that's okay.  You can tell me how you

feel.

MR. HONEY:  Well, I think I -- I don't want to

keep repeating myself.11:25:13
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THE COURT:  That's okay.

MR. HONEY:  I think it's well established on

the record.

THE COURT:  Okay.

MR. HONEY:  Okay.  We also have the

deliberative process privilege at issue here today.

And under DR Partners, the scales must reflect that the

right of a citizen, or in this case Review Journal, to

have access of the records is contrasted with

incidental right of an agency to be free from

unreasonable interference.

In order for materials to fall under the

deliberative process privilege, they must consist of

opinions, recommendations, or advice by agency

policies.  And it's important that they can be to a

specific situation.  They don't have to be encompassing

policy that goes on indefinitely.  It could be a

specific situation.  

Here in this case, we have the affidavit of

Cedric Cole saying that he was directed by the

superintendent, who is the highest level executive of

the school district, hired by the school board, to

investigate these allegations that Trustee Child's

actions have been inappropriate.

He conducted this investigation.  He11:26:32
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interviewed people.  He took notes.  And that resulted

in a four-page memorandum to the superintendent that

the Las Vegas Review Journal has had since December of

2016.  Page 4 of his report or memorandum to the school

district includes specific recommendations.

Now, what policy did this lead to?  This led

to the December 5 guidelines for trustee visits.  That,

again, already in the possession of Review Journal.

Those guidelines were sent to the executive cabinet,

all the school associate superintendents, and all the

principles, I believe, of District D, which is Trustee

Child's district.  

So you've got this deliberative process where

the highest executive of the school district is asking

one of his subordinates, the director of the Office of

Affirmative Action and Diversity, to investigate and

look into these allegations and tell me, do they rise

to the level of discrimination, or harassment, or

whatever avenue you want to use to describe the

conduct.  And I think that report, again, already in

possession of Review Journal, demonstrates, based on

Mr. Cole's expertise in that area, that there were

issues here.  And he had recommendations to help

resolve those issues.

Now, in resolving those issues, the district11:28:08
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is confined to its authority over the trustee, which is

admittedly very little.  He's an elected official, as

has been discussed many times.  He's not an employee.  

So were the steps that we took -- and I think

Ms. McLetchie talked about this, that the public

deserves to know what did the district do about this.

Well, she has the guideline letter of December 5.  She

has an additional guideline letter from May 31st, 2017.

She has three specific letters from the superintendent

to the trustee.

All of the investigation in the notes

occurring from them were generated once the

superintendent directed Mr. Cole to look into these

allegations.  And unless they were all part of the

basis of the, I believe, it's the October 19, four-page

memorandum and then, of course, the guidelines, which

is the act, what did the district do?  What did all

this deliberation lead to?  So we do have a

deliberative steps taken by district employees to come

up with a specific policy to deal with a specific

situation.

Now, it wasn't in the briefing of either of

the parties, but under DR Partners at page 626, once

Clark County School District demonstrates that the

document or documents fall under deliberative process11:30:02
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or deliberative privilege, the burden shifts to the

other party seeking disclosure.  And it needs to

demonstrate that the needs for the info exceeds the

regulatory interest of the school district.

And in this situation, they already have the

October 19 memorandum.  They already have what the

district did in order to help resolve this issue and to

hopefully keep it from happening again in the future.

They have letters to the trustee.  Now, the

important need of the school district -- or of the

Review Journal shouldn't reach to the level of, what I

call, TMZ news reporting.

There's no significant need for the details

that start infringing on the privacy of the district

employees.  We want them to be able to report this

stuff with us without fear of retaliation.

Now, I believe DR Partners also says, well,

these can't be hypothetical fears.  And they're not

hypothetical.  We've had -- you've had emails that have

been disclosed either in camera or to the other side

where people have written their concerns about

reporting these things.  And you have the affidavit of

Mr. Cole saying that in his conversations with people

in doing this investigation have indicated the same

thing.11:31:39
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Because one thing that keeps coming up in

this, and I think it was even in one of the letters

that was recently provided to Ms. McLetchie, is

Mr. Child's propensity to tell everybody that he's the

boss.  He's Pat's boss.  He's everybody's boss.  That's

a very chilling effect on people.  And I think it makes

sense that these people knowing that, having heard

that, are fearful of what their reporting of what this

type of information is.

THE COURT:  I just want to make sure.  I mean,

I don't know if this has been developed or been

discussed, but, truly, does the trustee have the power

to terminate a school district employee?

MR. HONEY:  I don't think in and of himself he

would have that power.  But if we are realistic that

this is a board of multiple people, like boards

throughout the state and the country, and when majority

rules, I would say anything is possible.

To answer your question directly.  Can he walk

down to Andre Long, head of human resources for the

school district, and say, I want you to fire this

person right now?  No, he doesn't.

THE COURT:  Right.

MR. HONEY:  But in reality of how these things

work, can he make things uncomfortable?  Can he build a11:33:23
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consensus?  I think -- I don't think it's out of the

realm of possibility, your Honor.

Now, we would also believe that the

deliberative process privilege doesn't apply just to

investigatory notes in regards to the Fall of 2016.  It

also pertains to any type of investigation materials

received by Andre Long in 2017 as well.  As he did a

second memorandum to the superintendent looking at and

analyzing whether or not the prior steps have been

effective, and if any other additional recommendations

are called for, additional recommendations were made,

and then the superintendent issued another set of

guidelines.  This time specifically to Kevin Child on

May 31st.

And again, this is a deliberative process of

determining what can we do in this difficult situation?

Situation of first impression where we're getting these

complaints and allegations against a trustee, whom is

not our employee.  We can't fire him.  We can't get rid

of him.  It's not our choice to do that.  It's not our

purview.  What can we do?

And the superintendent is doing everything

that he can within his limited power in regards to this

unique situation.

So, again, the deliberative process extends to11:34:58
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the 2017 information leading up to the additional

guidelines authored on May 31st, 2017.

There's several draft documents in the

privilege documents.  The draft documents are not

evidence or demonstrate an official action by the

school district.  If we have -- if, LVRJ, Review

Journal, already has the October 19, 2016, final

memorandum, there's no purpose in then providing them

the draft of that.  I believe one of them has -- we've

argued that it has an attorney-client privilege because

it's written all over by general counsel Carlos McDade.

There's others with questions marks on it, and it's

handwritten in.  And it's very difficult to see.  We

don't have the greatest technology.  But it even has

the watermark for draft on it, but I admit you have to

look hard to see it because it doesn't slow up well

when we try to print it.  Shows up better in the

electronic formats, or the earlier copies.  We are

dealing with copies of copies of copies here.

Traditionally, non-record materials include --

include drafts.  Now, it is true it's in a separate

section in regards to retention of documents.  But if

they -- but if they didn't intend it to mean that they

were non-records, meaning non-record, I would think

that would mean it was never a record.  We're talking11:36:51
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about the Public Records Act.  If that was an

intention, then they could have called it something

else.  They could have said these are documents that no

longer need to be retained, and they don't have to call

them non-records.

NAC 299.051 gives a list of non-record

materials.  Non-record is their word, not mine.

Non-record materials include informal notes, drafts,

and ad hoc reports.

Informal notes and drafts.  The notes of

Cedric Cole when interviewing these people.  Again,

it's not the final record of the action taken by the

district.  It was utilized in him developing this

memorandum and recommendations to the superintendent,

who then took specifically action.

These drafts and notes are not served as

official action.  Notwithstanding all of the arguments

previously made in answering brief and here today and

at prior hearings, we also have the Donrey balancing

test.  So even if none of those other arguments

pertain, the Donrey balancing test still is worth

consideration in weighing the interests of

nondisclosure against the general policy in favor of

open government.  

And what we have here is based on all the11:38:41
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emails that have previously been provided and the

documentation, specifically the 10-19-2016 memorandum

that Review Journal has already had, they already have

the information.  And providing this additional

information does not shed any additional light.

But it -- but what it does do is it does put

the district's employees, when they're identified

either directly or can be identified by the alleged

wrongdoer Trustee Child, in a position where they're

fearful of retaliation, professional advancement, and

such forth related to their employment status with the

district.  

In your prior order back in February of 2017,

there were some protections put in by the Court in

these emails.  And those protections included alleged

victims of sexual assault, administrators, students,

and, I think, maybe parents.  I could be mistaken on

that one.

But we decided that -- excuse me.  I take that

back.  I misstated that.  We said that administrators

would not be redacted, but that principals would go

unredacted along with teachers.  Support staff would be

redacted.  Parents and students would be redacted.

I may have made a mess of that.  I apologize.

THE COURT:  I understand, but -- 11:40:49
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MR. HONEY:  Okay.  Here's what I was going to

say.

THE COURT:  I don't even know if that's a big

issue, though, because I think the Review Journal,

based upon Ms. McLetchie's earlier statements, they're

not concerned about names.  

Is that correct, ma'am?

MS. MCLETCHIE:  The names of -- your Honor,

paragraph 34 of the February order says that the

following can be redacted:  The names of direct victims

of the sexual harassment or alleged sexual harassment,

students, and support staff.  

And our position in the subsequent briefing

has also been that we're fine with redactions necessary

to protect those names.

THE COURT:  Yeah.

MR. HONEY:  And what I was getting to, so the

way I interpret that is the Las Vegas Review Journal is

okay with the status quo of your prior order of

protecting those limited people.

What I would put forth is that we should

mirror Chapter 233.190 which allowed broader

protections.

THE COURT:  233.190?

MR. HONEY:  Yes.  Where at 2 -- excuse me,11:41:49

 111:40:49

 2

 3

 4

 511:40:55

 6

 7

 8

 9

1011:41:07

11

12

13

14

1511:41:22

16

17

18

19

2011:41:37

21

22

23

24

25

RA571



    54

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM

Pursuant to NRS 239.053, illegal to copy without payment.

A-17-750151-W

4(c), Any information that may be used to identify a

person who provided information to the commission

during the investigation.

And my concern here is that we've got one

specific trustee that it would seem would be able to

identify these people when we don't redact -- when we

redact as little as we have.

He's already indicated to administrators

repeatedly that he's the boss, as I talked to before,

and that he's Pat's boss, Pat being the superintendent.

And that I think the matter of redaction should be more

broad, should allow us more redactions on any -- if

any -- in the event any future redactions are

considered in order to protect these people.

We've got one.  There's one specific one, for

example, it has to do with a function at a school.  And

if I remember right, we weren't allowed to redact the

school and we weren't able to redact the name of the

function.  I think it's highly likely in that situation

we have failed to protect that employee that made that

complaint.  It's a written, like email to somebody.

And we leave the name of the school.  We leave the name

of the complaint -- or the name of the function it was.

I don't think it's too much of a leap that the

superintendent -- that the trustee is able to identify,11:43:17

 111:41:52

 2

 3

 4

 511:42:06

 6

 7

 8

 9

1011:42:27

11

12

13

14

1511:42:43

16

17

18

19

2011:43:02

21

22

23

24

25

RA572



    55

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM

Pursuant to NRS 239.053, illegal to copy without payment.

A-17-750151-W

Oh, I know who that -- I know where that was.  And

leading to the person.  I think more -- I think more

protection can be granted to the people.  

And it doesn't take away from the heart of the

facts of the incident of what exact conduct was

troublesome to an employee.

Quickly, by reference, probably doesn't need

to be done, but the additional arguments that we were

made in our answering brief, we still put those forth

in regards to two additional -- in regards to

everything in there that hasn't been specifically

discussed today.

Thank you, your Honor.

THE COURT:  Thank you, sir.  And I just have

one, one last question before you sit down.  When I

take a look at the privilege log, are there any areas

where a deliberative privilege is being asserted that I

should look at?

MR. HONEY:  Yes.  Just a moment, your Honor.

It's the District's position that pages 34 to 41, which

begin on page 2, or listed on page 2 of the privilege

log, are covered by regulation 4110 X, the EEOC

regulations. 

THE COURT:  No.  I understand that.

MR. HONEY:  Okay.11:45:30
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THE COURT:  I'm just on -- 

MR. HONEY:  Deliberative process --

THE COURT:  -- deliberative process.

MR. HONEY:  -- is applicable, we're arguing,

in regards to those pages 34 and 31.  We also are

arguing deliberative process to pages 42 to 48, 49 to

53, 54 to 57, 58 to 60, and pages 159 to 177.

THE COURT:  Any place bolded on the privilege

log?  Is that basically pretty much -- because I'm

looking at the privilege log, and it appears to me that

all the areas that are bolded that where it has a

section that appears to be the basis for the privilege

being asserted, also include Office of Diversity and

Affirmative Action privilege.

MR. HONEY:  Correct.

THE COURT:  Okay.

MR. HONEY:  So looking through my notes here,

we have the deliberative process to everything that's

highlighted but for 231 to 233, which are the last

pages, I believe.  Let me double check that.  Yes.

That's correct.  The highlighted documents are all

Cedric Cole investigation derived other than 231 and

233.

THE COURT:  I understand.

MS. MCLETCHIE:  Your Honor, may we take a very11:47:24
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brief break?

THE COURT:  Yes.  You may, ma'am.

MS. MCLETCHIE:  Thank you, your Honor.

-o0o- 
(Recess) 
-o0o- 

THE COURT:  Okay.  We can go back on the

record.

MS. MCLETCHIE:  Thank you for your indulgence,

your Honor.  

I'm going to start with Title 7 -- the Title 7

issues.

Unless I missed something, today is the first

time I've heard of this argument.  It's interesting,

but I don't think well based that their internal

diversity office is essentially like NERC or the EEOC.

As this Court pointed out, 233 applies not to

investigations by a school district but rather to

specific proceedings by NERC.  

In addition, your Honor is correct, and we

briefed this in our memorandum as well.  There's no

absolute confidentiality with regard to EEOC

proceedings, NERC proceedings, or Title 7 issues in

general.  And we gave some examples of that.  Not just

the two cases that deal with public records, but also

in other context.  There's just no such thing as an12:03:45
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absolute Title 7 confidentiality.  And this Court

properly pointed out the difference between a current

and a pending investigation.

With regard to retaliatory -- retaliation

concerns, they did provide a declaration, a hearsay

declaration, but they did provide a declaration stating

that some of the employees, not all of the employees,

had expressed retaliation concerns.  

And so one issue more broadly with their

privilege log is they sort of lump everything together.

They say these all fall within, I think they call them

the Office of Diversity and Affirmative Action

privileges.  And it's -- they don't link up.  This was

the person who said they were concerned about

retaliation.  And they don't link up and explain to me

the person who doesn't have the documents but is trying

to assess whether or not the documents are properly

withheld how, in fact, each specific document falls

within each specific privilege that they're claiming

with regard to that, those documents.  And on that

basis, your Honor, I would argue that they have not met

their claim of confidentiality.

But again, we have not only briefed for the

Court for the fact that Title 7 isn't an absolute

privilege, and, more broadly, we've also pointed out to12:05:10
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the Court two specific cases.  Unless compelling facts

in which courts in applying public records laws, and

while the district has tried to distinguish those

cases, they did the same kind of balancing test that

we've been talking about in this proceeding, your

Honor.  And they both found for very similar reasons,

as we've briefed, that the interest in disclosure

outweighed the interest in secrecy.

With regard to the administrative policy, I

think it's important to start with the idea that --

with the structure of -- the statutorily structure of

the Public Records Act itself rather than just look at

some of the language of the administrative policies

they try to rely on. 

And what the public record law says.  Unless

otherwise declared by law to be confidential, it's

subject to disclosure.  The Supreme Court has said you

can raise other arguments in favor of confidentiality,

but you need to show that the interest in those

outweigh the interest in secrecy.  In this context

there is no absolute declaration of law, even if we're

going to argue that the administrative guidelines that

they've relied on are, in fact, law that can be used

to -- used in this context.

There is no absolute declaration of12:06:34
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confidentiality.  In addition, it's important that we

look at the broader structure of the Public Records Act

that also says any limitations have to be construed

narrowly, any exceptions have to be construed narrowly.

And a decision by a court that an

administrative regulation could trump the Public

Records Act could be the exception that would swallow

the rule that would go directly against that

presumption that's not just in case law, but also in

legislative findings and declaration itself.

In any case, Exhibit FF to our reply brief is

Clark County School District policy 0101.  That policy

discusses the introduction to policies.  It's titled

Introduction to Policies and Regulations.  And I think

it's illuminating, your Honor, because it explains the

limitations of these policies and how internal they

truly are.

It specifically says, The purpose of these

policies and regulations is to provide directions

regarding the details of district operations.  Policies

are more general principles while regulations contain

specific details in procedures.

This is not -- these are not the type of

things -- we had also previously attached an example of

a policy that dealt with gold cards or something.12:07:57
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These are not the type of thing that have the level of

law that can turn what's otherwise presumed by law to

be a public record into a non -- into a nonpublic

record.

And as this Court -- as this Court pointed out

and as we pointed out in our memorandum, the

administrative policy that they rely on, in fact,

specifically says:  Except to the extent necessary to

serve other significant needs or comply with law.

So it can't both be law and also be trumped if

it's necessary to comply with law.  The Nevada Public

Records Act is law.  And not maintaining the

confidentiality set forth in that policy, even if that

policy applies, is necessary to comply with law and to

serve other significant interests.

With regard to deliberative process, there's

just a few issues I wanted to point out.  Having

someone go through a factual investigation is not the

same thing as decision making.  And as discussed in DR

Partners, and the cases on which -- the cases which DR

Partners, in turn, discusses, the focus is on actual

decision making.  So the decision they pointed out --

pointed to in this case is the decision by the

superintendent to exclude Trustee Child.  So if

Superintendent Skorkowski was emailing back and forth12:09:31
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with Mr. McDade about what action he could legally take

and what action he should take, that would both fall

within the attorney-client privilege as well as under

the deliberative process privilege.  

But here, they're arguing at the same time

that this -- that their internal diversity office is a

fact-finding investigative agency akin to NERC or the

EEOC.  And, yet, they're also arguing that it's somehow

the final decision maker for the district and that

they -- that these documents reflect decision making.

I think that -- I think that nothing on their

privilege log itself explains to me, who doesn't have

the documents in front of her again, how any of those

documents actually reflect the deliberative process

that that privilege is designed to protect.

Also, I wanted to point out another thing

which is CCSD has contended that if -- that if they

establish the deliberative process privilege, which

they have not, that the burden shifts to us to explain

why we need the information.

However, what the Nevada Supreme Court said

after saying:  Here, because the county never

demonstrated by evidentiary proofs that a deliberative

process privilege was implicated by the disclosure of

the unredacted records, the burden never shifted to the12:10:53
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newspaper.  They're talking about the deliberative

process privilege.  

And then they say:  Further, the absence of

such proof prevented the district court from engaging

in the weighing process mandated by Bradshaw.  

So I wanted to point out to the Court that the

deliberative process privilege, when you raise that in

a public records case, it does not change the fact that

the public entity has the burden of establishing the

confidentiality and also establishing, after the other

side addresses the need issue, of establishing that

even if it exists, that the interest in disclosure is

not greater than the interest in the deliberative

process privilege.  

So I just wanted to make that clear.  And

that's at page, I think it's 471, of the DR Partners

case where they explained that they never got there

because the -- because the governmental entity in that

case had never met their evidentiary burden.  

And here we do have a declaration from

Mr. Cole, but regarding -- regarding some matters --

but I don't think that they have met their evidentiary

burden of establishing that each document somehow falls

within the deliberative process privilege let alone

that the interest in secrecy is not outweighed by the12:12:15
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interest in disclosure.

With regard to attorney-client privilege,

there is one document that reflects notes by

Mr. McDade.  As the Court is well aware, just because

an attorney does something doesn't mean it's

privileged.  And there's nothing on the privilege log

indicating to me that the notes were made to render

advice, preparation of litigation, or anything like

that.  It just kind of assumes because these notes were

made by Mr. McDade that they're privileged.  And that's

not how the attorney-client privilege works.

In thinking about the attorney-client

privilege, I think it's relevant to their deliberative

process argument, your Honor.  Because they -- in the

attorney-client privilege, we all know that just

because something is relied upon by an attorney doesn't

turn that document into a privileged document.  

If I have a client who did something bad, and

there's an email that reflects that, and they send it

to me, I can't all of a sudden claim that that document

is privileged.  The same is true here.  The diversity

office is separated from the superintendent's office.

And the diversity office was undergoing its usual fact

investigation process when something like this happens.

And there's nothing, again, that reflects that12:13:29
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these documents are actually the documents that reflect

did the high-level decision making that the

deliberative process is intended to -- is intended to

protect.

With regard to I think their final argument

about not -- their final claim of privilege about

non-records.  We briefed this at length, and I think

we've argued it before.  But I do just want to point

out that that administrative code is -- it's not --

it's not pertinent to the definition of a record for

the public record.  It pertains to other aspects

contained in Chapter 239 which pertains to retention of

records that are records of official actions.

Obviously, the Public Records Act is broader than those

records that are records of official action.

And we have briefed this both in our briefing

in chief, our opening brief, and our reply brief, and

also in our -- in our memo, your Honor.

The last -- the last issue I really want to

talk about is the burden -- is the burden and this idea

that's been put forth today by the district that

somehow they can say, Well, we've given them enough.

And, you know, it's enough that we've given them.  Or

it's enough that somehow they got the document through

other sources.  They've also indicated concerns about12:14:52
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TMZ News reporting.  And here's the thing.  The Public

Records Act says that we have a presumption in favor of

access.  A newspaper never has to show a governmental

agency, Hey, we're going to do reporting that, you

know, that is sound and good reporting, which the RJ

does and has done on this issue and related issues, but

that's no requirement that we establish the need for

each specific document.  Instead, what the Public

Records Act says is there's a presumption in favor of

access.

And when we talk about weighing the interests,

it's -- we don't need to establish for each document or

even say why we want each document.  There's a

presumption that we are entitled to those documents,

and they need to establish otherwise.  They can't say,

Well, they've got enough to figure out some of what

we've done.  And that's just not the case.

And, your Honor, the, Review Journal, and more

importantly the public is entitled to assess not just,

Okay, we know what the superintendent told Mr. Child.

We know that the superintendent wrote Mr. Child letters

and said you can't come to campus.  We're entitled to

assess whether that was a sufficient action.  We're

entitled to assess all of the underlying facts.  We're

entitled to look at what actually happened and to12:16:13
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make -- and the public is entitled to assess for itself

whether or not that was the case.

Importantly, your Honor, we've talked a lot

today, and the Review Journal, as you know, has

conceded and recognized that protecting certain

person's identity is a valid -- is a valid undertaking

and is something that this Court can act to protect.

However, they haven't met their burden that every

person that came forward is concerned about

retaliation.

More importantly, they're concern, and I think

they expressed it as anything is possible when this

Court asked about whether or not Trustee Child could

fire an individual employee.  Anything is possible is

necessarily hypothetical and speculative and does not

met their burden.  In fact, I think the facts of this

case -- we don't know all the facts, but it seems to me

like the district took some significant steps already

in the guidelines that they issued to Mr. Child to

protect the very interest that they're claiming they're

still concerned about today.  And that's protecting

these employees from retaliation and from inappropriate

treatment.  

Trustee Child can't even contact them.  He

can't even go to campus.  And so the idea that they're12:17:27
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going to somehow lose their jobs or be otherwise

retaliated against by Trustee Child, I think that when

we look at the facts of this case, the district has

taken steps to protect those employees.  

And further, the compromise that the RJ, you

know, conceded to at the -- some of the earlier

hearings in this matter of protecting the names of

victims, if there were things like social security

numbers or other things that would identify specific

victims of sexual harassment, we also would not object

to that because that truly is identifying information.

I don't think the NRS chapter about NERC applies to

this case.  

But with regard to information used to

identify a person, again, I think that the district

would bear the burden of showing that any additional

information would need to be redacted to protect their

identity.  They haven't done that to date, your Honor.  

There aren't that many documents in this case.

We've had all kinds of briefing.  They've had the

opportunity to specify what needed to be protected and

why.  And I think that the idea that, for example,

redacting school names because, again, the Review

Journal is entitled to assess where these incidents

happened goes too far, your Honor.12:18:42

 112:17:30

 2

 3

 4

 512:17:42

 6

 7

 8

 9

1012:17:59

11

12

13

14

1512:18:14

16

17

18

19

2012:18:29

21

22

23

24

25

RA586



    69

Peggy Isom, CCR 541, RMR
(702)671-4402 - CROERT48@GMAIL.COM

Pursuant to NRS 239.053, illegal to copy without payment.

A-17-750151-W

THE COURT:  I understand.

MR. HONEY:  Can I address a couple of points?

THE COURT:  Yeah, you can.

MR. HONEY:  Thank you, your Honor.

THE COURT:  You'll get the last word, ma'am.

MR. HONEY:  I just want to point out that the

district is not arguing that Cedric Cole is the final

decision maker.  The highest level executive is the

superintendent, Pat Skorkowski.  And based on the

information that he requested, investigation he

requested, and the information shared with him with the

recommendations from Cedric Cole, he then made the

decision making of what those guidelines would be, and

he's the one that penned and is the person that

authored the guidelines.

And then going back to DR Partners and the

deliberative process.  In that case, the reason why the

county didn't establish that deliberative process

privilege applied is because the records only contained

numbers and billing information.  Okay.  These records

in this case are notes taken from victims or people

that are alleging that they experienced bad acts by the

school district.  Much different.

THE COURT:  But how -- but that wouldn't come

under the purview of deliberative process.  Isn't that12:19:57
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part of the investigation of the fact-finding function

of the district?

MR. HONEY:  And that fact finding was done at

the bequest of the superintendent so he could make his

decision.  First thing he needed to know was, Hey,

Cedric, are these allegations, are they true?  Do they

rise to the level of discrimination and harassment?

And do you have recommendations of what I can do?  And

he did an investigation to determine if they had merit,

the allegations.  He did the 10-19-2016 memorandum with

recommendations and then that was utilized.

Now, sure, the record doesn't reflect the

conversations that Mr. Skorkowski and Mr. Cole had in

regards to this.  It doesn't reflect meetings between

individuals, and it doesn't need to.  The idea that

somehow conversations don't take place simply because

there's not an email, or there's not a document is just

unfounded speculation.

THE COURT:  But if that was the case, wouldn't

all public documents come under the deliberative

privilege?  

MR. HONEY:  Not necessarily.

THE COURT:  I mean, I'm trying to figure out

if it's anything that the government directs or an

agency had directed someone to do, it could be asserted12:21:08
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that that's all part of the deliberative process.

MR. HONEY:  Director of the D.M.V. asks

someone in the D.M.V. I want a list of all of the

driver's license that expired in May of 2017.  I don't

think that's a deliberative process-type situation with

something there.  I think it falls under the category

of just being numbers and billing information like in

DR Partners.

THE COURT:  Well, I want the list of all

individuals that made a complaint about a trustee.  How

would that be part of the deliberative process?

Because that would be the same thing.

MR. HONEY:  Well, that wasn't what the

trust -- that isn't what Pat Skorkowski directed his

subordinate to do.  He didn't say give me a list of all

the complaints.  He said investigate these allegations.

Do they rise to the level of harassment and

discrimination?  If so, give me recommendations for

further action in order to protect our employees so

that I can make a final determination and create a

policy to appropriately deal with the situation.

That's what happened in this case.

Finally, in regards to the burden, I agree

with Ms. McLetchie's recounting of what Chapter 239

says.  But she leaves out the subsequent case law such12:22:23
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as DR Partners that says, Okay, once -- once an entity

such as CCSD establishes a deliberative process

privilege that the burden shifts, and then at that

point the RJ needs to demonstrate the need for info

excludes the regulatory interest.  That goes beyond

what 239 says. 

The same with the Donrey balancing test.

Yeah, sure.  The statute says what it says.  But we

have subsequent case law that says in certain

situations, such as the deliberative process situation

or in the Donrey balancing, that it goes beyond that.

So that's not the end-all.

I have nothing further, your Honor.

THE COURT:  Okay.  Ma'am, you get the last

word.

MS. MCLETCHIE:  Okay, your Honor.  Again, with

regard to the deliberative process, they can't have it

two ways.  They can't argue that statutes and other

claims of confidentiality apply because they're acting

like NERC or the EEOC and also say that these qualify

as deliberative process privilege, which reflects

pre-decisional and high-level executive decision

making, not fact finding.  In any case I think we've

well addressed the significant public interests that do

weigh in favor of disclosure.12:23:36
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And I do just want to correct opposing counsel

again.  Deliberative process, no matter what context

you raise it, it's never an absolute privilege.  If

this were another kind of case, someone could raise the

deliberative process.  In that case, you -- the burden

shifts to the other side requesting the information to

show the need.

However, as the Nevada Supreme Court made very

clear, that doesn't change the fact that you then also

still need to analyze it within the framework of

Donrey.  And Donrey does not stand for the proposition

that Mr. Honey just said it did.  Governmental entities

rely on it all the time.  But all that -- Donrey found

in favor of disclosures.  And all that Donrey said is

that a governmental agency can rely on nonstatutory

claim of confidentiality, and a non-absolute claim of

confidentiality.

They can raise this claim of confidentiality.

And then they have -- if they do so, they have the

burden of establishing that that confidentiality

applies to the documents they're withholding.  And they

haven't done that.  And no matter what kind of claim it

is, and whether there's an extra step in a case like

the deliberative process privilege in every single

case, including DR Partners, the Nevada Supreme Court12:24:53
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has made clear that they also have a second burden.

And the second burden is still on them to establish the

public interests in applying the confidentiality and

keeping the documents secret outweighs the interest in

public disclosure.  The requester never has the burden

of establishing the public interest outweighs the

interest in disclosures except for an interim step in

the deliberative process privilege cases, your Honor.

And again, they haven't met that burden.  They

haven't met that burden with specificity on their log.

We've been through numerous hearings.  And I think at

this point, your Honor, the Review Journal is entitled

to allow -- to be allowed assess to these records.

THE COURT:  All right.  This is what I'm going

to do.  I think it's important to point out that when

you take a look at the statute, under Nevada law, I'm

focusing, I guess, more specifically on NRS 239.010,

and that would be the public books, public records are

open to inspection.  It appears to me to be fairly

clear that what the Nevada legislature wanted to do was

to make sure that public records of our governments are

open to inspection.  And there's a very simple reason

for that when it comes to public records, public

decision -- I mean, decisions made by those in

government elected officials, the public has a right to12:26:39
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know when it's all said and done.  They do.  And so

that's the first consideration.

Secondly, I've taken a look at Nevada

Chapter 233.  And that's the NERC or Nevada

Employment -- Equal Employment Commission and EEOC from

the federal side.  And it's going to be my decision

that Chapter 233 has no application to the diversity to

the school district, a diversity department.  Does

everyone understand that?  Because that's not a

governmental agency.  It's not a state agency.  It's

not the federal government.  So that doesn't apply.

I took a look at the derivative process

privilege being applied here.  And for the record, once

again, it's not an absolute privilege.  It's not.  And

so, ultimately, and this is one of the reasons why I'm

going to make the decision I'm going to make regarding

what should happen.  And, specifically, we have

competing interests regarding the statutory interest of

disclosure versus the interest of secrecy regarding the

acts of the Clark County School District.

Now, I think it's important to point out we

can't overlook this one fact that the focus of the

interests of disclosure is not really focusing on the

conduct of an employee, but the conduct of an elected

official.  And I feel that's significant.  And that's12:28:42
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on for a couple of reasons.  Number one, not only does

the public have a right to know, but anyone that wants

to participate in the election process has a right to

know because they're an elected official.

And then we have an interest of secrecy.  I

understand that.  But it appears to me that the actions

of an elected official is very compelling to know

exactly what happened, and the public has a right to

know that.

Regarding the regulation, and I think that's

4110.  And for the record I did have a chance to look

at that, and I think that's Roman Numeral X, which

provides as follows:  

All information gathered by the district in

the course of its investigation of an alleged

unlawful discriminatory practice will remain

confidential except to the extent necessary to

conduct an investigation, resolve the

complaint, serve other significant needs, or

comply with the law.  

It's going to be my decision that the

information gathered by the district in this case

serves a significant need because it focuses on the

acts of an elected official.

And, consequently, this will serve as an12:30:22
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exception to the confidentiality requirement under the

regulation.  And also, I guess, if I was to make a

decision that there's a conflict between the regulation

and Chapter 239.010, the next provision "or to comply

with the law" would take care of that too.  So because

at the end of the day there's an overwhelming mandate

from the Nevada legislature regarding the public's

right to access governmental records.  So what I'm --

and I just want to make sure I covered everything.

So what I'm going to do is this:  Regarding

the documents, I'm going to require them to be

disclosed but redacted in accordance with my prior

decision where applicable.  And so before those are

turned over, you can submit them to me with the

redactions, and then I'll review them, and then I'll

submit them to counsel.  

Is that fine, ma'am?

MS. MCLETCHIE:  Yes, your Honor.

THE COURT:  And how long is it going to take

to do that, do you think, Mr. Honey?

MR. HONEY:  Give me just a moment.

THE COURT:  I mean, we'll give you, say, to

the end of the week if you need time.  You know, today

is, what, Tuesday.  You get them to me with redactions

so I can review them, and then just make sure that12:32:19
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we're not missing anything, and the redactions are in

accordance with my decision, then I'll transmit it to

counsel.

MR. HONEY:  Today is Tuesday.  You want them

by Friday?

THE COURT:  Is Friday fine, ma'am?

MS. MCLETCHIE:  That's fine with us, your

Honor.

THE COURT:  That's a pretty quick turnaround.

MS. MCLETCHIE:  Yes.  I appreciate it, your

Honor.  The Review Journal will appreciate it too.

THE COURT:  What you can do, ma'am, prepare an

order with my decision.  And we can incorporate in the

order not just what I said verbally, but, you know, the

record as well.

MS. MCLETCHIE:  Okay, your Honor.  With regard

to the deposition, should I include that in the same

order, your Honor?

THE COURT:  Absolutely.

MS. MCLETCHIE:  Okay.  And we'll -- Mr. Honey

and I will work together to include in that a schedule

for the depositions to be completed by, and if any

issues persist after that deposition, a briefing

schedule on those issues.

THE COURT:  And I would hope you don't need to12:33:13
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come see me again.

MS. MCLETCHIE:  I would hope so, too, your

Honor.  As enjoyable as this is.

MR. HONEY:  I want to point out.  We won't be

disclosing the documents prior to any order being filed

with the Court, though.

THE COURT:  Yeah.  How long will it take to

get the order done, ma'am?

MS. MCLETCHIE:  The order from today?

THE COURT:  Yes.

MS. MCLETCHIE:  I could do it relatively

quickly.

THE COURT:  It will be before Friday, yeah.

MS. MCLETCHIE:  Yeah.

THE COURT:  Okay.

MR. HONEY:  That's fine.  I just want to make

sure.  I didn't want to get in a situation where

there's no order, yet, a deadline talked about in

court --

THE COURT:  I understand.

MR. HONEY:  -- came beforehand.

MS. MCLETCHIE:  I understand.

MR. HONEY:  Okay.

THE COURT:  All right.  Everyone, enjoy your

day.12:33:50
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MS. MCLETCHIE:  Thank you very much, your

Honor.  I appreciate it.

MR. HONEY:  Thank you, your Honor. 

(Proceedings were concluded.)

* * * * * * * * 
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REPORTER'S CERTIFICATE 

STATE OF NEVADA) 
                :SS 
COUNTY OF CLARK) 

I, PEGGY ISOM, CERTIFIED SHORTHAND REPORTER DO

HEREBY CERTIFY THAT I TOOK DOWN IN STENOTYPE ALL OF THE

PROCEEDINGS HAD IN THE BEFORE-ENTITLED MATTER AT THE

TIME AND PLACE INDICATED, AND THAT THEREAFTER SAID

STENOTYPE NOTES WERE TRANSCRIBED INTO TYPEWRITING AT

AND UNDER MY DIRECTION AND SUPERVISION AND THE

FOREGOING TRANSCRIPT CONSTITUTES A FULL, TRUE AND

ACCURATE RECORD TO THE BEST OF MY ABILITY OF THE

PROCEEDINGS HAD.

IN WITNESS WHEREOF, I HAVE HEREUNTO SUBSCRIBED

MY NAME IN MY OFFICE IN THE COUNTY OF CLARK, STATE OF

NEVADA.

                           

 ________________________ 
          PEGGY ISOM, RMR, CCR 541 
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2 

IN THE COURT OF APPEALS OF THE STATE OF NEVADA 

CLARK COUNTY SCHOOL DISTRICT, 
Appellant, 

vs. 
LAS VEGAS REVIEW-JOURNAL, 

Respondent. 

ORDER REGARDING MOTION FOR STAY 

This appeal, currently pending before the supreme court, 

challenges the district court's July 11, 2017, 1  "Order Granting Writ of 

Mandamus as to Withheld Records." On July 27, 2017, the supreme court 

transferred appellant's emergency motion for a stay of the challenged order 

pending appeal to this court for resolution. 2  Shortly thereafter, appellant 

filed a status report indicating that the district court had denied its motion 

for stay that had been filed with that court. See NRAP 8. 

Based on our review of the motion and its attachments, it 

appears that a response to the motion for stay from respondent would be 

helpful in this court's resolution of the matter. Accordingly, respondent 

shall have 7 days from the date of this order to file a response to the motion. 

'In the motion, appellant refers to the order "entered on July 12, 
2017." We note that the order attached to the motion is file-stamped on 
July 11, 2017, with the notice of entry of that order being filed-stamped on 
July 12, 2017. 

2All other matters related to this appeal were retained by the supreme 
court. See Clark Co. School Dist. v. Las Vegas Review-Journal, Docket No. 
73525 (Order, July 27, 2017); NRAP 17. 
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See NRAP 27. Appellant shall have 5 days from the date of filing of the 

response to file any reply in support of the motion. Id. Pending receipt and 

consideration of the response and reply to the motion, we temporarily stay 

enforcement of the district court's July 11, 2017, Order Granting Writ of 

Mandamus as to Withheld Records. All filings with this court regarding the 

pending motion for stay shall be made by facsimile transmission on the 

appropriate due date, with originals of any such documents submitted by 

mail. 3  

It is so ORDERED. 4  

	  J 
Tao 

Gibbons 

cc: 	Hon. Timothy C. Williams, District Judge 
Clark County School District Legal Department 
McLetchie Shell LLC 
Eighth District Court Clerk 

3The response and reply shall be faxed to the clerk's office at: (775) 
684-1601. See NRAP 25(a)(2) and (4). 

4The Honorable Abbi Silver, Chief Judge, voluntarily recused herself 
from this matter and did not participate in this decision. 
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