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IN THE SUPREME COURT OF THE STATE OF NEVADA  
 
 

 
MMAWC, LLC, a Nevada limited 
liability company; BRUCE DEIFIK, an 
individual; and  NANCY AND BRUCE 
DEIFIK FAMILY PARTNERSHIP 
LLLP, a Colorado limited liability 
partnership,  
                                Appellants 
v. 
 
ZION WOOD OBI WAN TRUST and 
SHAWN WRIGHT as trustee of ZION 
WOOD OBI WAN TRUST; WSOF 
GLOBAL, LLC, a Wyoming limited 
liability company, 
 
                                 Respondents. 
 

 
 
 
APPEAL No. 75596 
 
 
 
Eighth Judicial District Court  
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APPELLANTS’ APPENDIX 
Volume 1 (part 2) of 2  

 
Attorney For Appellants: 
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Nevada Bar No. 7661 
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Las Vegas, NV 89120 
Tel:  (702) 605-3440 
Fax:  (702) 625-6367 
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Elizabeth A. Brown
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LAW OFFICES OF BYRON THOMAS 
BYRON THOMAS 
Nevada Bar No. 8906 
3275 S. Jones Blvd. Ste. 104 
Las Vegas, Nevada  89146 
Phone: 702 747-3103 
Facsimile: (702) 543-4855 
Attorneys for PlaintiffS 
 
 

EIGHTH JUDICIAL DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
ZION WOOD OBI WAN TRUST and SHAWN 
WRIGHT as trustee of ZION WOOD OBI WAN 
TRUST; WSOF GLOBAL LLC, a Wyoming 
limited liability company 
 
                                             Plaintiffs, 
 
vs. 
 
MMAWC, LLC d/b/a WORLD SERIES OF 
FIGHTING a Nevada limited liability company; 
MMAX INVESTMENT PARTNERS INC. dba 
PROFESSIONAL FIGHTERS LEAGUE, a 
Delaware corporation; BRUCE DEIFIK, an 
individual; CARLOS SILVA, an individual; 
NANCY AND BRUCE DEIFIK FAMILY 
PARTNERSHIP LLLP, Colorado limited liability 
limited partnership; KEITH REDMOND, an 
individual; DOES I through X, inclusive; and ROE 
Corporations XX through XXX, inclusive, 
 
 

                                             
Defendants 

CASE NO.: A-17-764118-C DISTRICT 
COURT DEPT: 27 
 
 

OPPOSITION TO DEFENDANT 
MMAWC, LLC d/b/a WORLD SERIES 

OF FIGHTING 
MOTION TO DISMISS 

 
 
 
 

      Hearing Date: February 21, 2018 
      Hearing Time:  9:00 a.m. 

 Plaintiffs, SHAWN WRIGHT, trustee of ZION WOOD OBI WAN TRUST and 

WSOF GLOBAL LLC (hereinafter “Plaintiffs”) by and through their undersigned counsel of 

record, Law Offices of Byron Thomas files this Opposition to Plaintiffs Motion to Dismiss 

(“Opposition”).  The Opposition is based on the pleadings and papers on file, the Memorandum of 

Points and Authorities and Exhibits attached thereto and any oral argument ordered by the Court. 

/ / / 

/ / / 

/ / / 

 

Case Number: A-17-764118-C

ELECTRONICALLY SERVED
2/2/2018 10:42 PM
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MEMORANDUM OF POINTS AND AUTHORITIES 

A. FACTS 

Plaintiffs include the facts as alleged in their Complaint by reference and as if they were fully  

set out herein.   See Plaintiffs’ Complaint, General Allegations, attached hereto as Exhibit A.   

  

B. STANDARD OF REVIEW 

1. Motion to Dismiss Standard  

 
The Court in determining whether sufficient facts have been plead in a complaint must keep  

 
in mind the following:    
 

 In Nevada, pleadings are governed by NRCP 8, which requires only general factual 
allegations, not itemized descriptions of evidence. See NRCP 8 (complainant need 
only provide "a short and plain statement of the claim showing that the pleader is 
entitled to relief"); see also Breliant v. Preferred Equities Corp., 109 Nev. 842, 846, 
858 P.2d 1258, 1260 (1993) ("The test for determining whether the allegations of a 
complaint are sufficient to assert a claim for relief is whether [they] give fair notice of 
the nature and basis of a legally sufficient claim and the relief requested."). Thus, a 
pleading need only broadly recite the "ultimate facts" necessary to set forth the 
elements of a cognizable claim that a party believes can be proven at trial. A pleading 
is not required to identify the particular "evidentiary facts" that will be employed to 
prove those allegations. See Jack Friedenthal, Mary Kane & Arthur Miller, Civil 
Procedure § 5.5 (4th ed. 2005) (discussing distinction between "ultimate facts" upon 
which a party bears the burden of proof, such as whether a breach of duty occurred, 
and the "evidentiary facts" such as particular testimony or exhibits that may be used 
to meet that burden of proof). 
 
        Furthermore, Nevada is a "notice pleading" state, which means that the ultimate 
facts alleged within the pleadings need not be recited with particularity (except when 
required by NRCP 9, which is not at issue in this appeal), much less supported by 
citations to evidence and testimony within the pleading. See Hall v. SSF, Inc., 112 
Nev. 1384 1391, 930 P.2d 94, 98 (1996) ("[A] complaint need only set forth 
sufficient facts to demonstrate the necessary elements of a claim for relief so that the 
defending party has adequate notice of the nature of the claim and the relief sought.") 
(internal quotation marks omitted); Pittman v.. Lower Court Counseling, 110 Nev. 
359, 365, 871 P.2d 953, 957 (1994) ("Nevada is a notice pleading jurisdiction and we 
liberally construe pleadings to place matters into issue which are fairly noticed to the 
adverse party."), overruled on other grounds by Nunez v. City of N. Las Vegas, 116 
Nev. 535, 1 P.3d 959 (2000). Thus, a plaintiff is entitled under NRCP 8 to set forth 
only general allegations in its complaint and yet be able to rely in trial upon specific 
evidentiary facts never mentioned anywhere in its pleadings. 

 
Nutton v. Sunset Station, Inc. 357 P.3d 966, 974 (Nev. App., 2015).   
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C. ARGUMENT. 

1. The Arbitration Provision of the License Agreement is Void Pursuant to NRS 

597.995. 

 

MMAWC, LLC d/b/a World Series of Fighting (“WSOF”) argues that the arbitration clause 

in the parties’ licensing agreement compels the Court to dismiss this case and force the parties’ to 

arbitration.  However, the Plaintiff did not specifically authorize the arbitration agreement, and 

therefore, it is void pursuant to NRS 597.995.  NRS 597.995 states as follows: 

 

1. Except as otherwise provided in subsection 3, an agreement which includes a 

provision which requires a person to submit to arbitration any dispute arising between 

the parties to the agreement must include specific authorization for the provision 

which indicates that the person has affirmatively agreed to the provision. 

 

2. If an agreement includes a provision which requires a person to submit to 

arbitration any dispute arising between the parties to the agreement and the agreement 

fails to include the specific authorization required pursuant to subsection 1, the 

provision is void and unenforceable. 

 

2. The provisions of this section do not apply to an agreement that is a collective 

bargaining agreement. As used in this subsection, collective bargaining has the 

meaning ascribed to it in NRS 288.033. 

 

(Emphasis added).  It is well settled law that if a statute is clear and unambiguous, Nevada Courts 

will give effect to the plain meaning of the words, without resort to the rules of construction. 

Consipio Holding, BV v. Carlberg, 128 Nev. ––––, ––––, 282 P.3d 751, 756 (2012).  There can be 

no doubt that the language of NRS 597.995 is clear an unambiguous: 

The text of NRS 597.995 and that of Nevada’s general arbitration statute, NRS 

38.219, do not reveal an ambiguity with respect to NRS 597.995’s broad scope and, 

in fact, militate against limiting NRS 597.007 to consumer contracts as Fat Hat urges. 

NRS 38.219(1) broadly states that, “[a]n agreement contained in a record to submit to 

arbitration any existing or subsequent controversy arising between the parties to the 

agreement is valid, enforceable and irrevocable except as otherwise provided in NRS 

597.995.... ” (emphasis added). NRS 597.995(1) provides that “an agreement which 

includes a provision which requires a person to submit to arbitration any dispute 

arising between the parties to the agreement must include specific authorization for 

the provision which indicates that the person has affirmatively agreed to the 

provision.” If there is no specific authorization, then the arbitration provision is “void 
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and unenforceable.” NRS 597.995(2). NRS 597.995(3) creates an exception to NRS 

597.995(1) and NRS 597.995(2), providing that they do not apply to collective 

bargaining agreements (CBAs). If NRS 597.995 only applied to consumer contracts, 

NRS 597.995(3) would be unnecessary. See Clark Cty. v. S. Nev. Health Dist., 128 

Nev. 651, 656, 289 P.3d 212, 215 (2012) (“Statutes should be read as a whole, so as 

not to render superfluous words or phrases or make provisions nugatory.”).  

 

Fat Hat, LLC v. DiTerlizzi, 385 P.3d 580, 2016 WL 5800335 *1 (Nev. 2016).   

Therefore, for an arbitration clause to be valid the parties must provide specific authorization.  

Specific, authorization in this case requires more than Plaintiffs’ signature on a general in signature 

line.  The Fat Hat Court noted that a ’ signature on a general signature line indicating consent to all 

terms of the contract did not provide specific authorization for arbitration pursuant to NRS § 

597.995. ‘Fat Hat, 2016 WL 5800335 at *2.    

In the instant case the parties did not provide specific authorization to enter into the arbitration 

agreement.  The parties simply executed a general signature at the end of the License Agreement.  

There is absolutely no reference to the arbitration provision on the signature page.  See Exhibit 4 

page 11 of WSOF Motion to  Dismiss. Likewise, there is nothing on the page containing the 

arbitration provision that indicates specific authorization. Id. at p. 10.   Finally, none of the cases 

sited by WSOF were decided after the enactment of NRS 597.995, which was enacted in 2013.    

3. The Unjust Enrichment Claim Should not be Dismissed Unless WSOF Agrees to 

not Contest the Validity of the Parties’ Agreements. 

 

Plaintiffs have pled unjust enrichment as an alternative cause of action.  If WSOF agrees that the 

written contracts are valid and enforceable, then Plaintiffs would have no problem dismissing this 

cause of action.  However, WSOF has not filed an answer in this case and has not stated definitively 

that it will not challenge the validity of the parties’ written contracts.  Therefore, Plaintiff’s unjust 

enrichment claim should not be dismissed until Defendants so pledge. 

AA119



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
Page 5 of 8 

4. Plaintiffs’ have sufficiently Plead Alter Ego to Satisfy Nevada’s Notice Pleading 

Standard  

 

WSOF cites federal cases to support its contentions that Plaintiffs have not sufficiently pled 

their alter ego claims.  However what WSOF fails to mention is that Nevada is a notice pleading 

state, and all that is required is that Plaintiff fairly apprise a defendant of the claim. Nutton v. Sunset 

Station, Inc. 357 P.3d 966, 974 (Nev. App., 2015).  In Nevada the Plaintiff need only plead the 

ultimate facts” 

"ultimate facts" necessary to set forth the elements of a cognizable claim that a party 
believes can be proven at trial. A pleading is not required to identify the particular 
"evidentiary facts" that will be employed to prove those allegations. See Jack 
Friedenthal, Mary Kane & Arthur Miller, Civil Procedure § 5.5 (4th ed. 2005) 
(discussing distinction between "ultimate facts" upon which a party bears the burden 
of proof, such as whether a breach of duty occurred, and the "evidentiary facts" such 
as particular testimony or exhibits that may be used to meet that burden of proof). 

Id. 

  The federal courts follow a  heightened standard of pleading. Bell Atlantic Corp. v. 

Twombly, 550 U.S. 544 (2007).   Therefore, it is simply inapposite to resort to federal law as Nevada 

applies a different standard and Nevada case law addresses the pleading standard.  

In the instant case Plaintiff alleges that there is a unity of interest between WSOF and Deifik 

Defendants.  See Exhibit A ¶ 147.  Plaintiff alleges that Deifik Defendants usurped WSOF  and 

dominated, manipulated, and managed WSOF.  Id. Moreover, Plaintiff alleges that because of Deifik 

Defendants  dominance and control their was no separateness between the do.  Finally, Plaintiffs 

alleged that the Deifik Party’s dominance was abusive and constituted an injustice.  Id. at ¶  151. 

5. Plaintiffs’ RICO Claims Should not be Dismissed Rather Plaintiffs Should be 

Allowed to Conduct Additional Discovery and at Worst Plaintiff  Should be Given 

Leave to amend.  

 

WSOF alleges that Plaintiffs have not sufficiently pled its civil rico claims, in particular that 

Plaintiff’s fraudulent scheme allegation needs to be pled with particularity.  However, there is an 

exception to the pleading with particularity and Plaintiffs fall within that exception.   
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To the extent that the Complaint was not any more specific it is because Defendants 

intentionally withheld and concealed material information. Plaintiffs may be unaware ofall of the 

facts and are therefore unable to include all of the requisite details.  Such a predicament places a 

prospective plaintiff in a classic Catch-22 as he or she may be required to file a complaint so as to 

conduct discovery in order to surmise or ascertain the relevant information needed; but cannot file a 

complaint surviving a motion to dismiss in the absence of the requisite specificity. Such a scenario 

often results where prospective defendants have failed to disclose material information, successfully 

eluding scrutiny. 

Many courts have addressed this scenario and therefore recognize an exception to the 

particularized pleading requirements.  In this State, the Nevada Supreme Court adopted "the relaxed 

pleading requirements that the federal courts utilize . . . “when facts necessary for the plaintiff to 

plead a cause of action for fraud with particularity under NRCP 9(b) are peculiarly within the 

defendant's knowledge or possession.[1]" Rocker v. KPMG LLP, 122 Nev.1185 148 P.3d 703, 704 

(2006). In such cases, "if the plaintiff pleads specific facts giving rise to an inference of fraud, the 

plaintiff should have an opportunity to conduct discovery and amend the complaint to include 

particular facts." Rocker, 148 P.3d at 704. 

The Complaint specifies that the Defendants have the requisite information and have 

intentionally avoided disclosing said information to Plaintiffs specifically with the objective of 

eluding detection. Should the Court be persuaded that somehow the Complaint fails to satisfy the 

pleading standard, Plaintiff submits that the relaxed standard as described in Rocker should apply.  

As in Rocker, “The Court should allow Plaintiff sufficient time to conduct the necessary 

discovery." Rocker, 148 R3d at 709. "Thereafter, the plaintiff can move to amend his (her) complaint 

to plead allegations of fraud with particularity in compliance with NRCP 9(b)." Rocker, 148 P.3d at 

709.  As a consequence, all of the claims as to each of the defendant(s) should withstand a motion to 

dismiss or summary judgment at this juncture.  

Finally, the Nevada Supreme Court has addressed on several occasions the consequences of a 

failure to comply with NRCP 9. In Britz v. Consolidated Casinos Corp., the court stated that a 
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complaint which fails to allege fraud with particularity, as required in NRCP 9(b), should be 

subjected to a motion for a more definite statement, "or at the very worst to dismissal with leave to 

amend."  Britz v. Consolidated Casinos Corp., 87 Nev. 441, 447, 488 P.2d 922 (1971). One year 

later, the court repeated this view in Savage v. Salzmann, where it stated: "A failure to plead [fraud] 

with sufficient particularity does not warrant a dismissal of the action with prejudice." Savage v. 

Salzmann, 88 Nev. 193, 196, 495 P.2d 367, 368 (1972). Accord Occhiuto v. Occhiuto, 97 Nev. 143, 

146, 625 P.2d 568, 570 (1981).  Should the Court in the instant matter determine, that the Complaint 

has inadequately pled as to any averments or as to any of the Defendants; the Plaintiff seeks leave to 

amend accordingly. 

 

6. WSOF Global, LLC has Registered with the Nevada Secretary of State and 

Therefore it can Maintain this Action. 

 

NRS 86.548(2) provides as follows: 

 

a foreign entity may not commence or maintain any actionif it is not registered with 

the Nevada Secretary of State: Every foreign limited-liability company transacting 

business in this State which fails or neglects to register with the Secretary of State in 

accordance with the provisions of NRS 86.544 may not commence or maintain any 

action, suit or proceeding in any courtof this State until it has registered with the 

Secretary of State. 

 

Id. WSOF Global, LLC has registered with the Nevada Secretary of State and therefore can maintain 

this action pursuant to the plain language of the statute.  See Exhibit “B.” 

CONCLUSION 

 Plaintiffs Complaint complies with Nevada’s notice pleading requirements.  To the extent 

that the Court feels the Complaint does not comply with Nevada’s pleading requirements Plaintiffs 

should be allowed to conduct more discovery, and/or amend the Complaint: 

A complaint should not he dismissed unless it appears to a certainty that 

the plaintiff could prove no set of facts that would entitle him or her to 

relief Moreover_ when a complaint can be amended to state a claim for 

relief leave to amend, rather  than dismissal,  is the  preforrcd remedy. 
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Cohen  v. Mirage Resorts, Inc.,  l 19 Nev. 1, 22, 62  P.3d 720, 734 (2003) 

 

Dated this 2th day of February 2018 

 

LAW OFFICES OF BYRON THOMAS 
 
/s/ Byron E. Thomas 
      
BYRON E. THOMAS, ESQ. 
Nevada Bar No. 8906 
3275 S. Jones Blvd. Ste. 104 
Las Vegas, Nevada  89146 
Phone: 702 747-3103 

Facsimile: (702) 543-4855 
Byronthomaslaw@gmail.com 
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Case Number: A-17-764118-C

Electronically Filed
11/3/2017 10:03 AM
Steven D. Grierson
CLERK OF THE COURT

A-17-764118-C
Department 27
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