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NOAS
MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com  
ADAM R. TRIPPIEDI, ESQ.
Nevada Bar No. 12294
atrippiedi@bohnlawfirm.com
LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD.
376 East Warm Springs Road, Ste. 140 
Las Vegas, Nevada  89119
(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff

DISTRICT  COURT 

CLARK COUNTY, NEVADA 

7510 PERLA DEL MAR AVE TRUST,
 
                        Plaintiff,

vs.

BANK OF AMERICA, N.A.; NORTH
AMERICAN TITLE COMPANY, A NEVADA
CORPORATION; MOUNTAINS EDGE
MASTER ASSOCIATION; and DOMINIC J.
NOLAN,

                         Defendants.

CASE NO.:  A-13-686277-C
 DEPT NO.:   XXX

 

NOTICE OF APPEAL

NOTICE IS HEREBY GIVEN that Plaintiff,  7510 Perla Del Mar Ave Trust, hereby appeals to

the Supreme Court of Nevada from the Amended Findings of Fact, Conclusions of Law and Judgment

entered on March 21, 2018.

DATED this    12th   day of April 2018.

LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD.

By:   /s/ /Michael F. Bohn, Esq./                  
      MICHAEL F. BOHN, ESQ.
      376 E. Warm Springs Road, Suite 140
      Las Vegas, Nevada 89119
      Attorney for plaintiff 
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of Law

Offices of Michael F. Bohn., Esq., and on the 12th  day of April, 2018  an electronic copy of the

NOTICE OF APPEAL  was served on opposing counsel via the Court's electronic service system to the

following counsel of record:

Darren T. Brenner, Esq.
Rebekkah B. Bodoff, Esq.
AKERMAN LLP
1635 Village Center Circle, Suite 200
Las Vegas, Nevada, 89134
Attorney for defendant Bank of America, N.A.

/s/ Marc Sameroff                                         
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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CCAN
MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com 
ADAM R. TRIPPIEDI, ESQ.
Nevada Bar No. 12294
atrippiedi@bohnlawfirm.com
LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD. 
376 E. Warm Springs Rd., Ste. 140
Las Vegas, Nevada  89119
(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff/counterdefendant
7510 Perla Del Mar Ave Trust

DISTRICT  COURT 

CLARK COUNTY, NEVADA 

7510 PERLA DEL MAR AVE TRUST,
 
                        Plaintiff,

vs.

BANK OF AMERICA, N.A.; NORTH
AMERICAN TITLE COMPANY, A NEVADA
CORPORATION; MOUNTAINS EDGE
MASTER ASSOCIATION; and DOMINIC J.
NOLAN,

Defendants.

 CASE NO.: A686277
 DEPT NO.: XXX

PLAINTIFF/COUNTERDEFENDANT 7510
PERLA DEL MAR AVE TRUST’S
ANSWER TO AMENDED
COUNTERCLAIM

BANK OF AMERICA, N.A.,
 
                        Counter-Claimant,

vs.

7510 PERLA DEL MAR AVENUE TRUST and
MOUNTAINSS EDGE MASTER
ASSOCIATION,

Counter-Defendants.
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BANK OF AMERICA, N.A.,
 
                        Cross-Claimant,

vs.

SILVER STATE TRUSTEE SERVICES, LLC;
and NEVADA ASSOCIATION SERVICES,
INC.,

Cross-Defendants.

PLAINTIFF/COUNTERDEFENDANT 7510 PERLA DEL MAR AVE TRUST’S ANSWER TO
AMENDED COUNTERCLAIM

Plaintiff/Counterdefendant, 7510 Perla Del Mar Ave Trust’s (“counterdefendant”), by and through

its attorneys, Michael F. Bohn, Esq. and Adam R. Trippiedi, Esq., answers defendant/counterclaimant

Bank of America, N.A.’s (“counterclaimant”) amended counterclaim filed August 10, 2016, as follows:

GENERAL ALLEGATIONS

1.  Counterdefendant admits the allegations contained in paragraphs 1 through 4.

2.  Counterdefendant denies the allegations contained in paragraph 5.  

The Deed of Trust and Assignment

3.  Counterdefendant admits the allegations contained in paragraphs 6 and 7 of the counterclaim.

The HOA Lien and Foreclosure

4.  Counterdefendant denies the allegations contained in paragraphs 8 through 14 and 22

through 27 of the counterclaim.

5.  Counterdefendant is without sufficient information or knowledge to admit or deny the

allegations contained in paragraphs 15 through 20 of the counterclaim and, upon that basis, denies the

same

6.  Counterdefendant admits the allegations contained in paragraph 21 of the counterclaim.

FIRST CAUSE OF ACTION

7.  Counterdefendant reasserts and realleges its responses to paragraphs 1 though 27 of the

counterclaim as though fully set forth at length herein.
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8.   Counterdefendant admits the allegations contained in paragraphs 44 through 46 and 52 of

the first cause of action.1

9.  Counterdefendant denies the allegations contained in paragraphs 47 through 51, 53, and 54

of the first cause of action.

SECOND CAUSE OF ACTION

10.  Counterdefendant reasserts and realleges its responses to paragraphs 1 though 54 of the

counterclaim as though fully set forth at length herein.

11.  Counterdefendant admits the allegations contained in paragraphs 41, 42, and 46 of the

second cause of action.

12.  Counterdefendant denies the allegations contained in paragraphs 43 through 45, 47, and

48 of the second cause of action.

THIRD CAUSE OF ACTION

13.  Counterdefendant reasserts and realleges its responses to paragraphs 1 though 48 of the

counterclaim as though fully set forth at length herein.

14.  Counterdefendant denies the allegations contained in paragraphs 50 and 59 of the

counterclaim.

15. Counterdefendant admits the allegations contained in paragraph 51 of the counterclaim.

16. Counterdefendant is without sufficient information or knowledge to admit or deny the

allegations contained in paragraphs 52 through 58 and, upon that basis, denies the same.

FOURTH CAUSE OF ACTION

17.  Counterdefendant reasserts and realleges its responses to paragraphs 1 though 59 of the

counterclaim as though fully set forth at length herein.

18.  Counterdefendant is without sufficient information or knowledge to admit or deny the

allegations contained in paragraphs 61 through 63 and, upon that basis, denies the same.

19.  Counterdefendant denies the allegations contained in paragraphs 64.

1Beginning with the first cause of action, the numbering scheme in the amended counterclaim is not in sequential,
numerical order, resulting in this answer having numbers which are not sequential as well.
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FIFTH CAUSE OF ACTION

20.  Counterdefendant reasserts and realleges its responses to paragraphs 1 though 64 of the

counterclaim as though fully set forth at length herein.

21.  Counterdefendant admits the allegations contained in paragraphs 66 and 67 of the

counterclaim.

22.  Counterdefendant is without sufficient information or knowledge to admit or deny the

allegations contained in paragraphs 68 through 72 and, upon that basis, denies the same. 

23.   Counterdefendant denies the allegations contained in paragraphs 73 and 74 of the

counterclaim.

SIXTH CAUSE OF ACTION

24.  Counterdefendant reasserts and realleges its responses to paragraphs 1 though 74 of the

counterclaim as though fully set forth at length herein.

25.   Counterdefendant admits the allegations contained in paragraph 76 of the counterclaim.

26. Counterdefendant is without sufficient information or knowledge to admit or deny the

allegations contained in paragraphs 77 through 79 and, upon that basis, denies the same. 

27.  Counterdefendant denies the allegations contained in paragraphs 80 and 81.

SEVENTH CAUSE OF ACTION

28.  Counterdefendant reasserts and realleges its responses to paragraphs 1 though 83 of the

counterclaim as though fully set forth at length herein.

29. Counterdefendant is without sufficient information or knowledge to admit or deny the

allegations contained in paragraph 83 and, upon that basis, denies the same. 

30.  Counterdefendant denies the allegations contained in paragraphs 84 through 87 of the

counterclaim.

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFENSE

The counterclaim fails to state a claim against counterdefendant upon which relief may be

granted.  
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SECOND AFFIRMATIVE DEFENSE

Counterclaimant has failed to mitigate its damages.

THIRD AFFIRMATIVE DEFENSE

Counterclaimant is guilty of laches and unclean hands.

FOURTH AFFIRMATIVE DEFENSE

Counterclaimant’s damages, if any, were caused by its own acts and omissions or by the acts

or omissions of third parties over which counterdefendant had no authority or control.

FIFTH AFFIRMATIVE DEFENSE

Counterclaimant’s claims are barred by the applicable statute of limitations.

SIXTH AFFIRMATIVE DEFENSE

Counterclaimant’s claims are barred by the doctrine of estoppel.

SEVENTH AFFIRMATIVE DEFENSE

Counterclaimant assumed the risk of the damages of which it now complains.

EIGHTH AFFIRMATIVE DEFENSE

Counterclaimant failed to exercise due care in its business dealings.

NINTH AFFIRMATIVE DEFENSE

Counterclaimant’s claims are barred by the doctrine of waiver.

TENTH AFFIRMATIVE DEFENSE

Counterclaimant gave its consent, expressed or implied to the acts, omissions and/or conduct

alleged of this answering counterdefendant.

ELEVENTH AFFIRMATIVE DEFENSE

Counterclaimant ratified the alleged acts of this answering counterdefendant.

TWELFTH AFFIRMATIVE DEFENSE

Counterclaimant expressly, impliedly and/or equitably released all rights against this

answering counterdefendant.

THIRTEENTH AFFIRMATIVE DEFENSE

The HOA Sale was conducted pursuant to statute and therefore extinguished
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counterclaimant’s security interest in the property  

FOURTEENTH AFFIRMATIVE DEFENSE

Counterdefendant is a bona fide purchaser for value without notice of any claims of any party

or defects in title.

FIFTEENTH AFFIRMATIVE DEFENSE

Counterdefendant is a bona fide purchaser without knowledge of the claims of

counterclaimant.

SIXTEENTH AFFIRMATIVE DEFENSE

Counterclaimant has failed to include indispensable parties to this action.

SEVENTEENTH AFFIRMATIVE DEFENSE

Counterclaimant’s claims are barred by the voluntary payment doctrine.

EIGHTEENTH AFFIRMATIVE DEFENSE

Counterclaimant lacks standing to prosecute this action.

NINETEENTH AFFIRMATIVE DEFENSE

Counterdefendant has good title pursuant to NRS 116.31164

TWENTIETH AFFIRMATIVE DEFENSE

The foreclosure sale was conducted pursuant to statute which is commercially reasonable as a

matter of law.

TWENTY-FIRST AFFIRMATIVE DEFENSE

Counterdefendant reserves the right to add additional affirmative defenses as new information

currently not known or available to counterdefendant becomes known or knowable during the

pendency of this action. 

WHEREFORE, counterdefendant prays for Judgment as follows:

1.  That the counterclaimant take nothing by way of its counterclaim;

2.  For a determination and declaration that counterdefendant is the rightful holder of title to

the property, free and clear of all liens, encumbrances, and claims of the counterclaimant; 
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3.  For a determination and delcaration that the counterclaimant has no estate, right, title,

interest or claim in the property;

4.  For a judgment forever enjoining the counterclaimant from asserting any estate, right, title,

interest or claim in the property; 

5.  For an award of attorneys fees and costs; and 

6.  For such other and further relief as the Court may deem just and proper.

 DATED this 3rd day of July 2017.

LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD.

By:   / s / Adam R. Trippiedi, Esq.           
                Michael F. Bohn, Esq.

        Adam R. Trippiedi, Esq. 
        376 East Warm Springs Road, Ste. 140 

         Las Vegas, Nevada 89119

CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of

Law Offices of Michael F. Bohn., Esq., and on the 3rd day of  July, 2017, an electronic copy of the 

PLAINTIFF/COUNTERDEFENDANT 7510 PERLA DEL MAR AVE TRUST’S ANSWER TO

AMENDED COUNTERCLAIM was served on opposing counsel via the Court’s electronic service

system to the following counsel of record:

Darren T. Brenner, Esq.
Rebekkah B. Bodoff, Esq.
AKERMAN LLP
1160 Town Center Drive, Suite 330
Las Vegas, NV 8944
Attorneys for Bank of America, N.A.

                         /s/ /Marc Sameroff /       
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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PMEM
MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com  
ADAM R. TRIPPIEDI, ESQ.
Nevada Bar No.: 12294
atrippiedi@bohnlawfirm.com
LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD.
376 East Warm Springs Road, Ste. 140 
Las Vegas, Nevada  89119
(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff/counterdefendant
7510 Perla Del Mar Ave Trust

DISTRICT  COURT 

CLARK COUNTY, NEVADA 

7510 PERLA DEL MAR AVE TRUST,
 
                        Plaintiff,

vs.

BANK OF AMERICA, N.A.; NORTH
AMERICAN TITLE COMPANY, A NEVADA
CORPORATION; MOUNTAINS EDGE
MASTER ASSOCIATION; and DOMINIC J.
NOLAN,

Defendants.
_______________________________________

BANK OF AMERICA, N.A.,
 
                        Counter-Claimant,

vs.

7510 PERLA DEL MAR AVENUE TRUST and
MOUNTAINS EDGE MASTER
ASSOCIATION,

Counter-Defendants.

CASE NO.: A686277
DEPT NO.: XXX

JOINT EDCR 2.67 PRE-TRIAL
MEMORANDUM

Plaintiff 7510 Perla Del Mar Ave Trust and defendant Bank of America N.A., pursuant to

EDCR 2.67, through their respective counsel, conducted the requisite conference on June 30, 2017,
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and a supplemental conference on January 5, 2018, and hereby submit this joint pretrial memorandum

as follows:

I. BRIEF STATEMENT OF THE CASE (EDCR 2.67(b)(1))

a.  Nature of the Dispute

This is an HOA post foreclosure quiet title and damages action.  On February 1, 2013, the 

Mandolin Phase 3 At Mountains Edge (the “HOA”), through its agent, Nevada Association Services,

Inc. (“NAS”) conducted a foreclosure sale on the subject property located at 7510 Perla Del Mar Ave,

Las Vegas, Nevada (the “Property”).  The subject foreclosure sale was conducted pursuant to NRS

116.3116, et seq. (2011).  Plaintiff was the winning bidder at the foreclosure sale by bidding

$14,600.00.  Plaintiff claims through this quiet title action that the prior recorded, first Deed of Trust

was extinguished by the HOA’s foreclosure sale. Bank of America contends that the Deed of Trust

survived the sale and the purchaser takes subject to it, because inter alia, Bank of America or its 

predecessor-in-interest allegedly tendered payment of the super-priority amount of the HOA’s lien by

delivering the same to NAS, and NAS failed to accept the offer. 

II.  CLAIMS FOR RELIEF

a. Plaintiff’s claims for relief

1. Quiet Title against all defendants; and

2. Declaratory Relief against all defendants.

b.  Defendant’s claims for relief

1. Quiet Title/Declaratory Relief against plaintiff;

2. Declaratory Judgment against plaintiff;

3. Unjust Enrichment against Mandolin;

4. Unjust Enrichment Against NAS

5. Tortious Interference with Contractual Relations Against Mandolin and
NAS;

6. Breach of the Duty of Good Faith Against Mandolin and NAS

7. Wrongful Foreclosure Against Mandolin and NAS
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III.  AFFIRMATIVE DEFENSES

a. Defendant Bank of America

1. Plaintiff has failed to state facts sufficient to constitute any cause of action against
Defendants.

2. To the extent that Plaintiffs' interpretation of NRS 116.3116 is accurate, the statute,
and Chapter 116, are void for vagueness as applied to this matter.

3. A senior deed of trust beneficiary cannot be deprived of its property interest in
violation of the Procedural Due Process Clause of the 14 Amendment of the United
States Constitution and Article 1, Sec. 8, of the Nevada Constitution.

4. The super-priority lien was satisfied prior to the homeowner's association
foreclosure under the doctrines of tender, estoppel, laches, or waiver.

5. The homeowner's association foreclosure sale was not commercially reasonable,
and the circumstances of sale of the property violated the homeowner's association's
obligation of good faith and duty to act in a commercially reasonable manner.

6. Plaintiffs' claims are barred in whole or in part because of its failure to take
reasonable steps to mitigate its damages, if any.

7. The Plaintiffs lacks standing to bring some or all of their claims and causes of
action.

8. Defendant avers the affirmative defense of unclean hands.

9. Defendant denies that the Plaintiff is entitled to any relief for which it prays.

10. Defendant avers the affirmative defense of failure to do equity.

11. Defendants were not provided proper notice of the "superpriority" assessment
amounts and  the homeowner's association foreclosure sale, and any such notice
provided to Defendants failed to comply with the statutory and common law
requirements of Nevada and with state and federal constitutional law.

12. The HOA foreclosure sale is void for failure to comply with the provisions of NRS
Chapter 116, and other provisions of law.

13. The homeowners' association sale is void or otherwise fails to extinguish the
applicable deed of trust because it violates provisions of the United States'
Constitution and/or applicable federal law.

14. The HOA sale is void or otherwise fails to extinguish the applicable deed of trust
pursuant to the Supremacy Clause of the United States Constitution.

15. Pursuant to NRCP 11, Defendants reserve the right to assert additional affirmative
defenses in the event discovery and/or investigation disclose the existence of other
affirmative defenses.

3

APP000099



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

16. Chapter 116 of the Nevada Revised Statutes is facially unconstitutional because its
"opt-in" notice provisions do not mandate that reasonable and affirmative steps be
taken to give actual notice to a record lien holder before depriving that lien holder
of its property rights, in violation of the Due Process Clauses of the Fifth and
Fourteenth Amendments of the United States Constitution and of the Nevada
Constitution.

17. Plaintiff purchased the property with record notice of the interest of the senior deed
of trust recorded against the property.

18. Plaintiff, at all material times, calculated, knew and understood the risks inherent in
the situations, actions, omissions and transactions upon which it now bases its
various claims for relief, and with such knowledge, Plaintiff undertook and thereby
assumed such risks and is consequently barred from all recovery by such
assumption of risk.

19. Plaintiffs claim of free and clear title to the Property is barred by 12 U.S.c. §
46170)(3), which precludes an HOA sale from extinguishing the Deed of Trust on
the Property and preempts any state law to the contrary.

b. Plaintiff

1. The complaint fails to state a claim against answering counterdefendant upon which
relief may be granted.  

2. Counterclaimant has failed to mitigate its damages.

3. Counterclaimant is guilty of laches and unclean hands.

4. Counterclaimant’s damages, if any, were caused by its own acts and omissions or by
the acts or omissions of third parties over which counterdefendant had no authority
or control.

5. Counterclaimant’s claims are barred by the applicable statute of limitations.

6. Counterclaimant’s claims  are barred by the doctrine of estoppel.

7. Counterclaimant assumed the risk of the damages of which it now complains.

8. Counterclaimant failed to exercise due care in its business dealings.

9. Counterclaimant’s claims are barred by the doctrine of waiver.

10. Counterclaimant gave its consent, expressed or implied to the acts, omissions and/or
conduct alleged of this answering counterdefendant.

11. Counterclaimant ratified the alleged acts of this answering counterdefendant.

12. Counterclaimant expressly, impliedly and/or equitably released all rights against
this answering counterdefendant.

13. The HOA Sale was conducted pursuant to statute and therefore extinguished
counterclaimant’s security interest in the property  
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14. Counterdefendant is a bona fide purchaser for value without notice of any claims of
any party or defects in title.

15. Counterclaimant has failed to include indispensable parties to this action.

16. Counterclaimant’s claims are barred by the voluntary payment doctrine.

17. Counterclaimant lacks standing to prosecute this action.

18. Counterdefendant reserves the right to add additional affirmative defenses as new
information currently not known or available to counterdefendant becomes known
or knowable during the pendency of this action. 

IV.  CLAIMS TO BE ABANDONED

None

V.  EXHIBITS

a. Plaintiff’s Exhibits

1. Bank of America Email correspondence with counsel [PDM000001];

2. Deed of Trust recorded December 10, 2012 [BANA/Nolan-01-000010-000033];

3. Assignment of Deed of Trust recorded July 10, 2013 [BANA/Nolan01-000051-000052]; 

4. Notice of Delinquent Assessment Lien recorded January 4, 2012 [BANA/Nolan01-
000035];

5. Notice of Default and Election to Sell under Homeowners Association Lien recorded
February 27, 2012 [BANA/Nolan01-000044-000045];

6. Notice of Foreclosure Sale recorded November 15, 2012 [BANA/Nolan01-000048-
000049];

7. Foreclosure Deed recorded February 7, 2013 [BANA/Nolan01-000038-000040]; and

8. Brunson Jiu Appraisal Review dated July 15, 2016 [PDM000002-000041].

b. Bank of America’s Exhibits

1. Notice of Completion, instrument no. 20100121-0002324 BANA/Nolan-01-00001-00003.

2. Notice of Completion, instrument no. 2010121-00002322, BANA/Nolan-01-000004-
00006.

3. Annexation, instrument no. 201012-00002323, BANA/Nolan-01-000007-000009.

4. Deed of Trust, instrument no. 2010121-00002325, BANA/Nolan-01-0000l0-000033.
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5. Notice of Claim of Lien, instrument no. 2011113-00000442, BANA000034.

6. Notice of Delinquent Assessment Lien, Instrument No. 20120104-0001123, BANA/Nolan-
01-000035.

7. Assignment of Deed of Trust, instrument no. 20120106-0000225, BANA/Nolan-01-
000036-000037.

8. Foreclosure Deed, instrument no. 20130207-0001210, BANA/Nolan-01-000038-7 000040.

9. Notice of Claim of Lien, instrument no. 20120821-0002010, BANA/Nolan-01-000041.

10. Notice of Default and Election to Sell Under Homeowners Association Lien, instrument no.
20120227-0002448, BANA/Nolan-01-000044-000045.

11. Notice of Default and Election to Sell Under Notice of Delinquent Assessment Lien,
instrument no. 20120814-0001300, BANA/Nolan-0l-000044-000045.

12. Notice of Delinquent Assessment Lien, instrument no. 20120202-0001210, BANA/Nolan-0
1-000046-000047.

13. Notice of Foreclosure Sale, instrument no. 20121115-0002280, BANA/Nolan-0l- 000048-
000049.

14. Notice of Claim of Lien, instrument no. 20130306-0003035, BANA/Nolan-0l-000050.

15. Assignment of Deed of Trust, instrument no. 2013071-00000782, BANA/Nolan-0l-
000051-000052.

16. Notice of Claim of Lien, instrument no. 20130821-0000965, BANA/Nolan-0l-000053.

17. Notice of Delinquent Assessment Lien, instrument no. 20130827-0000568, BANA/Nolan-
01-000054-000055.

18. Substitution of Trustee, instrument no. 2013028-0000481, BANA/Nolan-01-00056.

19. Notice of Rescission of Notice of Default and Election to Sell, instrument no. 20140113-
0000978, BANA/Nolan-01-000057-000058.

20. Release of Lien, instrument no. 20140123-0001617, BANA/Nolan-01-000059.

21. Release of Lien, instrument no. 20140123-0001616, BANA/Nolan-01-000060.

22. Release of Notice of Delinquent Assessment Lien, instrument no. 20140113-0001481,
BANA-01-000061-000062.
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23. Release of Notice of Delinquent Assessment Lien, instrument no. 20140113-0001482,
BANA/Nolan-01-000063-000064.

24. Notice of Claim of Lien, instrument no. 20140305-0002983, BANA/Nolan-01-00065.

25. Notice of Claim of Lien, instrument no. 20140827-0003370, BANA/Nolan-01-000066.

26. Notice of Breach and Default and Election to Cause Sale of Real Property Under Deed of
Trust, instrument no. 20140902-0002988, BANA/Nolan-01-000067-000073.

27. Request for Notice, instrument no. 20150227-0003362, BANA/Nolan-01-000074 .

28.  Notice of Claim of Lien, instrument no. 20150303-0004684, BANA/Nolan-01-000075.

29. Miles Bauer Borrower Letter Affidavits and Correspondence, BANA/Nolan-01-000076-
000113.

30. Expert Report, BANA/Nolan-01-000114-000128

31. Declaration of Covenants, Conditions and Restrictions for Mandolin, BANA/Nolan-01-
000129-000214

32. First Amendment to Declaration of Covenants, Conditions and Restrictions for Mandolin,
BANA/Nolan-01-000215-000218.

33. Mandolin Homeowners Association’s Response to Subpoena Duces Tecum, including
Affidavit of Custodian of Records and Documents Produced by Mandolin Homeowners
Association, BANA/Nolan-01-000219-000247.

34. Notice of Release of Lis Pendens, BANA/Nolan-01-000248-000252.

35. File Maintained by NAS, BANA/Nolan-01-000253-000448.

36. Updated Payment History, BANA/Nolan-01-000449-000454.

37. Updated Payoff Description, BANA/Nolan-01-000455-000457.

38. Promissory Note, BANA/Nolan-01-000458-000460.

39. River Gilder Trust Bankruptcy Petition, BANA/Nolan-01-000461-000500.

40. Haddad Motion to Use Cash Collateral, BANA/Nolan-01-000501-000511.

41. Order on Motion to Use Cash Collateral, BANA/Nolan-01-000512-000513.

42. Haddad Lien-Stripping Motion, BANA/Nolan-01-000514-000519.

43. Haddad Filings Admitting Encumbrance on Properties, BANA/Nolan-01-000520-000614.
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BANA offers the following Exhibits, which may be used at trial as needed:

44. Response of7510 Perla Del Mar Ave Trust to Request for Admissions

45. Response of 7510 Perla Del Mar Ave Trust to Interrogatories

46. Response of 7510 Perla Del Mar Ave Trust to Request for Production

VI. AGREEMENTS REGARDING EVIDENCE

The parties agree to admit all publicly recorded documents without objection as to the 

 authenticity of the documents.

Although the parties do not anticipate any further objections to the authenticity of other joint

exhibits, the parties reserve their right to enter appropriate objections at the time of trial. 

The Parties reserve the right to offer any and all discovery responses by Plaintiff and Bank of

America, including: Responses to Requests for Admission; Responses to Interrogatories; Responses to

Requests for Production of Documents.  The Parties reserve the right to offer any and all documents

disclosed by any party to this action, including, without limitation, the documents disclosed in the Pretrial

Disclosures of all parties pursuant to N.R.C.P. 16.1(a)(3). 

VII.  WITNESSES

a. Plaintiff’s Witnesses

1. Eddie Haddad, person most knowledgeable for plaintiff
c/o the Law Offices of Michael F. Bohn, Esq., Ltd. 
376 E. Warm Springs Road, Ste. 140
Las Vegas, NV 89119

2. Person Most Knowledgeable, Mandolin Phase 3 At Mountains Edge
c/o Las Vegas Community Management LLC
7571 Tule Springs Rd.
Las Vegas, NV 89131

3. Michael L. Brunson, MNAA, SRA
Brunson Jiu, LLC
10161 Park Run Drive #150
Las Vegas, NV 89145

b. Bank of New York Mellon’s Witnesses

1. Donna DeLonney and/or other corporate representative
Rule 30(b)(6) Witness for Bank of America, N.A.
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c/o Darren Brenner, Esq. and/or Rebekkah Bodoff, Esq.
AKERMAN LLP
1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144
Telephone (702) 634-5000

2. Dominic J. Nolan
Contact information unknown

3. Rule 30(b)(6) Witness for 7510 Perla Del Mar Ave Trust
c/o Michael F. Bohn, Esq.
376 E. Warm Springs Road, Suite 140
Las Vegas, Nevada 89119

4. Rule 30(b)(6) Witness for Miles, Bauer, Bergstrom & Winters, LLP
2200 Paseo Verde Pkwy., Suite 250
Henderson, Nevada, 89052
Telephone: (800-297-1430)

5. Doug Bergstrom
Rule 30(b)(6) Witness for Miles, Bauer, Bergstrom & Winters, LLP
2200 Paseo Verde Pkwy., Suite 250
Henderson, Nevada, 89052
Telephone: (800-297-1430)

5. Rock K. Jung, Esq.
Miles, Bauer, Bergstrom & Winters, LLP
2200 Paseo Verde Pkwy., Suite 250
Henderson, Nevada, 89052
Telephone: (800-297-1430)

6. Rule 30(b)(6) Witness for Mountains Edge Master Association
c/o FERA, LLC
3455 Cliff Shadows Parkway, Suite 220
Las Vegas, Nevada 89129

7. Matthew J. Lubawy, or other representative witness of Valbridge Property
Advisors/Lubawy & Associates
3034 S. Durango Dr., Suite #100
Las Vegas, Nevada 89117

9. Witness for Nevada Association Services
6224 W. Desert Inn Road, #A
Las Vegas, Nevada 89146

      
10. Susan Moses

c/o 6224 W. Desert Inn Road, #A
Las Vegas, Nevada 89146

      
11. Chris Yergensen

1797 Mezza Court, 
Henderson, NV  89012

9

APP000105



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

VIII. ISSUES OF LAW TO BE CONTESTED AT THE TIME OF TRIAL

1. Whether the NRS 116's HOA foreclosure provisions are constitutional.

a. It is Bank of America’s position that the Statute is not constitutional.

b. It is Plaintiff’s position that the Statute is constitutional.

2. Whether there is sufficient evidence to demonstrate that the HOA possessed and
foreclosed on a superpriority lien right or should the sale should be declared
voidable or subject to Bank of America’s Deed of Trust because Bank of America
tendered the super-priority amount for the Property by sending correspondence
to the HOA or its trustee including a check equal or in addition to the super-
priority amount.

a. It is Bank of America’s position that Bank of America’s letter and check to the

HOA which included twice the super-priority amount extinguished the HOA’s

super-priority lien prior to the foreclosure sale.

b. It is Plaintiff’s position that the Association’s lien that was foreclosed upon

contained a super priority portion, which extinguished the first deed of trust

held by Bank of America.  Further, the purported tender was sent to Silver

State Trustee Services, which was not the foreclosure agent or trustee for

Mandolin.  Thus, plaintiff disputes a tender was even made to Mandolin. 

Additionally, Bank of America’s tender was ineffective because Bank of

America did not record the tender; the tender was not unconditional; plaintiff

was a bona fide purchaser; and even if it was effective, the tender would only

entitle Bank of America to be equitably subrogated to the HOA’s lien.

3. Whether the HOA’s foreclosure sale was commercially reasonable.

a. It is Bank of America’s position that the price plaintiff paid for the property       

was for approximately 9% of its fair market value and that, combined with         

other errors, renders the sale commercially unreasonable.  

b. It is Plaintiff’s position that the sale was conducted in good faith and that there

is no requirement for a sale to be commercially reasonable under Nevada law;

absent a showing of fraud, oppression, or unfairness which brings about an
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unreasonably low purchase price, the sale is presumed to have been conducted

in good faith.

4. Whether plaintiff is a bona fide purchaser.

a. It is Bank of America’s position that plaintiff is not a bona fide purchaser

because plaintiff had knowledge, constructive or actual, of the senior deed of

trust and the Mortgage Protection Clause and inquiry notice of the super-

priority tender; plaintiff is a sophisticated real estate investment company, well

aware of the inherent risks in purchasing properties at HOA foreclosure sales

and the substantial discounts for which it was purchasing properties; and

plaintiff admitted that he was aware of the risks associated with an HOA

foreclosure sale. 

b. It is Plaintiff’s position that plaintiff is a bona fide purchaser because it paid

valuable consideration for the property and had no notice of any prior equity.

5. Whether the sale complied with NRS 116.

a. It is Bank of America’s position the HOA sale did not comply with NRS 116

because the HOA lien notices included additional fees and costs.

b. It is Plaintiff’s and the Association’s position that the notices fully complied

with NRS 116.

6. Whether Bank of America is entitled to equitable relief against Plaintiff.

a. It is Bank of America’s position that Bank of America is entitled to equitable

relief as Plaintiff has unfairly benefitted/profited from the Foreclosure Sale in

contravention of Bank of America’s rights with respect to the same.

b. It is Plaintiff’s position that Bank of America has no right to equitable relief

against plaintiff because any damages Bank of America may have sustained as

result of an alleged wrongful foreclosure can be compensated with money

damages and because plaintiff is a bona fide purchaser.

7. Whether the foreclosure deed establishes conclusive presumptions that plaintiff

11
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obtained title free and clear of the first position deed of trust

a. It is Bank of America’s position the deed recitals are not conclusive according

to the Nevada Supreme Court.

b. It is Plaintiff’s position that the deed recitals are conclusive in the absence of

grounds for equitable relief and that because defendant Bank of America is not

entitled to equitable relief, the deed recitals are indeed conclusive.

8. Whether the decision in SFR Investments Pool 1, LLC v. U.B. Bank, N.A., 334
P.3d 408 (Nev. 2014) (“SFR”) should be applied retroactively.

a. It is Bank of America’s position that SFR should not be applied retroactively

pursuant to K&P Homes v. Christiana Trust, 133 Nev. Adv. Op. 51, 398 P.3d

292 (2017) and it was not foreseeable.

b. It is Plaintiff’s position that SFR applies retroactively.

IX. ESTIMATE OF TIME NEEDED FOR TRIAL

Two to three days.

X. ANY OTHER MATTER WHICH COUNSEL DESIRES TO BRING TO THE 
ATTENTION OF THE COURT PRIOR TO TRIAL

None.

DATED this 5th day of  January, 2018.

LAW OFFICES OF MICHAEL F. BOHN, ESQ., LTD. 

By::/s/ Adam R. Trippiedi, Esq.    
      Michael F. Bohn, Esq.
      Adam R. Trippiedi, Esq. 
      376 E. Warm Springs Road, Ste. 140
      Las Vegas, Nevada 89119
      Attorney for plaintiff

AKERMAN LLP

By:/s/ Karen A. Whelan, Esq.     
      Darren T. Brenner, Esq.
      Karen A. Whelan, Esq.
      1160 Town Center Drive, Suite 330
      Las Vegas, NV 89144
      Attorney for defendant
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of Law

Offices of Michael F. Bohn., Esq., and on the 5th day of  January, 2018, an electronic copy of the JOINT

EDCR 2.67 PRE-TRIAL MEMORANDUM was served on opposing counsel via the Court’s electronic

service system to the following counsel of record:

Darren T. Brenner, Esq.
Rebekkah B. Bodoff, Esq.
AKERMAN LLP
1160 Town Center Drive, Suite 330
Las Vegas, Nevada, 89114
Attorney for plaintiff 

  /s/ /Marc Sameroff   /                        
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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MEM
MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com  
ADAM R. TRIPPIEDI, ESQ.
Nevada Bar No. 12294
atrippiedi@bohnlawfirm.com
LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD.
376 East Warm Springs Road, Ste. 140 
Las Vegas, Nevada  89119
(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff/counterdefendant
7510 Perla Del Mar Ave Trust

DISTRICT  COURT 

CLARK COUNTY, NEVADA 

7510 PERLA DEL MAR AVE TRUST,
 
                        Plaintiff,

vs.

BANK OF AMERICA, N.A.; NORTH
AMERICAN TITLE COMPANY, A NEVADA
CORPORATION; MOUNTAINS EDGE
MASTER ASSOCIATION; and DOMINIC J.
NOLAN,

Defendants.
_______________________________________

BANK OF AMERICA, N.A.,
 
                        Counter-Claimant,

vs.

7510 PERLA DEL MAR AVENUE TRUST and
MOUNTAINS EDGE MASTER
ASSOCIATION,

                        Third-Party Defendants.

CASE NO.: A-13-686277-C
 DEPT NO.: XXX

PLAINTIFF’S PRE-TRIAL
MEMORANDUM PURSUANT
TO EDCR 7.27

Plaintiff/counterdefendant 7510 Perla Del Mar Avenue Trust, by and through its attorneys,

Michael F. Bohn, Esq. and Adam R. Trippiedi, Esq., submits this pre-trial memorandum pursuant to

1

Case Number: A-13-686277-C

Electronically Filed
2/8/2018 3:19 PM
Steven D. Grierson
CLERK OF THE COURT
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EDCR 7.27 as follows.

FACTS

The parties will be submitting a stipulated set of facts.  The undisputed facts pertinent to the

plaintiffs case are as follows.

Plaintiff/counterdefendant 7510 Perla Del Mar Avenue Trust (“plaintiff”) is the owner of real

property commonly known as 7510 Perla Del Mar Ave, Las Vegas, Nevada. 

The property is encumbered by CC&R’s by two associations. Mandolin Phase 3 and the

Mountains Edge Master Association.

Plaintiff acquired title to the property at foreclosure sale conducted on February 1, 2013, as

evidenced by the foreclosure deed recorded on February 7, 2013 conducted by Mandolin Phase 3.

Defendant/counterclaimant Bank of America, N.A. (“defendant”) was the beneficiary of a deed

of trust that was recorded as an encumbrance to the subject property on December 10, 2010.    The deed

of trust was assigned to defendant by an assignment  recorded on January 6, 2012.   

Both Mandolin Phase 3 and the master association began their own foreclosure procedures.

Nevada Association Services was the foreclosure agent for Mandolin Phase 3.  Silver State

Trustee Services was the master associations’s agent for its collection efforts.

Prior to the foreclosure sale, Nevada Association Services sent the former owner, Dominic J.

Nolan, the pre-lien demand letter.

Thereafter, Nevada Association Services   recorded the notice of delinquent assessment lien on

January 4, 2012.    Nevada Association Services  sent a copy of the lien  to the former owner. 

Silver State, on behalf of the master association, recorded a notice of delinquent assessment lien

on February 2, 2012.

On February 27, 2012, Nevada Association Services recorded a notice of default and election to

sell under homeowners association lien.   Nevada Association Services also mailed the notice to the

former owner and to other interested parties. 

Silver State, on behalf of the master association, recorded a notice of default and election to sell 

on August 14, 2012. 
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The defendant, through the law firm of Miles Bauer, sent a letter to Nevada Association Services

dated  March 16, 2012 inquiring about the super priority portion of the lien.  Nevada Association Services

did not respond to the letter.  The defendant took no further steps regarding this lien.

The defendant, through the law firm of Miles Bauer sent a letter dated September 10, 2012 to

Silver State, inquiring about the super priority portion of the lien.  The master association provided a

statement of account.    The defendant did submit a payment to Silver State.

On November 15, 2012, Nevada Association Services recorded a notice of foreclosure sale.  

 Nevada Association Services also mailed a copy of the notice of foreclosure sale to the former owner and

to other interested parties.

The notice of foreclosure sale under the lien for delinquent assessments  was also served upon the

unit owner by posting a copy of the notice in a conspicuous place on the property.  The notice of sale was

also posted in three locations within the county.   Nevada Association Services also published the notice

of sale in the Nevada Legal News.  

As evidenced by the foreclosure deed, the public auction was held on February 1, 2013.  Plaintiff,

being the highest bidder at the sale, became the purchaser of the subject property.

POINTS AND AUTHORITIES

A.   The Shadow Wood factors

The Nevada Supreme Court in the case of Shadow Wood Homeownwers Association v. New

York Community Bank, 132 Nev. Adv. Op 5, 366 P.3d 1105 (2016) named 4 factors to be considered

by the court in determining an equitable challenge to a foreclosure sale. Those four factors are:

1. The price paid;
2.  The presence of fraud, oppression or unfairness;
3.  The failure of the complaining party to act to protect its interest prior to the sale;
4.  The interests of a bona fide purchaser

Each of these factors are discussed herein, along with the presumptions in favor of the validity

of the sale, the burdens of proof, and how the statutory rules of real estate and recording all favor

judgment in favor of the plaintiff.
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B.  General principles of law and equity apply to sales under NRS Chapter 116

NRS 116.1108 provides:

Supplemental general principles of law applicable.  The principles of law and equity,
including the law of corporations and any other form of organization authorized by law
of this State, the law of unincorporated associations, the law of real property, and the
law relative to capacity to contract, principal and agent, eminent domain, estoppel, fraud,
misrepresentation, duress, coercion, mistake, receivership, substantial performance, or
other validating or invalidating cause supplement the provisions of this chapter, except
to the extent inconsistent with this chapter. (emphasis added)

The principles of equity and real property are applicable to this foreclosure sale, and preclude

relief to the defendant.

C.  Equitable relief is not available because the defendants predecessor was on notice of the sale
and failed to take any steps to protect its interests.

The court in Shadow Wood, noted  that equitable relief is not available to a party that was on

notice but failed to act.  Footnote 7 to the decision states:

Consideration of harm to potentially innocent third parties is especially pertinent here
where NYCB did not use the legal remedies available to it to prevent the property from
being sold to a third party, such as by seeking a temporary restraining order and
preliminary injunction and filing a lis pendens on the property. See NRS 14.010; NRS
40.060. Cf. Barkley's Appeal. Bentley's Estate, 2 Monag. 274, 277 (Pa.1888) (“In the case
before us, we can see no way of giving the petitioner the equitable relief she asks
without doing great injustice to other innocent parties who would not have been in
a position to be injured by such a decree as she asks if she had applied for relief at
an earlier day.”). (emphasis added)

The Shadow Wood court also cited the case of Nussbaumer v. Superior Court in & for Yuma City,

107 Ariz. 504, 489 P.2d 843, 846 (Ariz. 1971) “Where the complaining party has access to all the facts

surrounding the questioned transaction and merely makes a mistake as to the legal consequences of his

act, equity should normally not interfere, especially where the rights of third parties might be prejudiced

thereby,” 

Also in Shadow Wood, the court cited several cases refusing to grant equitable relief where the

rights of third persons are affected, invoking the bona fide purchaser doctrine.

When sitting in equity, however, courts must consider the entirety of the circumstances
that bear upon the equities....
This includes considering the status and actions of all parties involved, including whether
an innocent party may be harmed by granting the desired relief.7 Smith v. United States,

4
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373 F.2d 419, 424 (4th Cir.1966) (“Equitable relief will not be granted to the possible
detriment of innocent third parties.”); see also In re Vlasek, 325 F.3d 955, 963 (7th
Cir.2003) (“[I]t is an age-old principle that in formulating equitable relief a court must
consider the effects of the relief on innocent third parties.”); Riganti v. McElhinney, 248
Cal.App.2d 116, 56 Cal.Rptr. 195, 199 (Ct.App.1967) (“[E]quitable relief should not be
granted where it would work a gross injustice upon innocent third parties.”).

The defendant received the foreclosure notices and sent a letter of inquiry to the foreclosure agent,

which failed to respond.  Rather than take steps to stop the sale or pay the lien in full and request a refund,

the defendant didn’t do anything,  and the property was acquired by a third party.  The defendant is not

entitled to equitable relief.

D.  Equitable relief is not available because there is an adequate remedy at law 

The common law rule is that there is no equity jurisdiction when a party has available to itself an

adequate remedy at law.  See Las Vegas Valley Water District v. Curtis Park Manor Water Users

Association, 98 Nev. 275, 646 P.2d 549 (1982) “The district court was without authority to grant

equitable relief since an adequate remedy exists at law.”

In Washoe County v. City of Reno 77 Nev. 152, 360 P.2d 602 (1961), the court held that the fact

that the judgment may not be collectable is not an issue to be considered.  The court stated:

During oral argument, counsel for respondents suggested that an action at law would not
be adequate because it could not be enforced by a writ of execution against a county fund.
Whether this be true or not, it is hardly to be supposed that an execution would be
necessary in the event a judgment at law were obtained against the county in this type of
case any more than a contempt proceeding would be required in the event a peremptory
writ of mandamus were issued. In answer to this suggestion however it is necessary to
say only that our concern is with the existence of a remedy and not whether it will
be unproductive in this particular case, Hughes v. Newcastle Mutual Insurance Co., 13
U.C.Q.B. (Ont.) 153, or inconvenient, Gulf Research & Development Co. v. Harrison, 9
Cir., 185 F.2d 457, or ineffectual, United States ex rel. Crawford v. Addison, 22 How.
174, 63 U.S. 174, 16 L.Ed. 304.

In Stewart v. Manget, 132 Fla. 498, 181 So. 370, in affirming an order dismissing a bill
in equity on the ground that the plaintiff had an adequate remedy at law, the Florida
Supreme Court cited with approval the following language from Tampa & G. C. R. Co.
v. Mulhern, 73 Fla. 146, 74 So. 297, 299:

‘The inadequacy of a remedy at law to produce money is not the test of the
applicability of the rule. All remedies, whether at law or in equity,
frequently fail to do that; and to make that the test of equity
jurisdiction would be substituting the result of a proceeding for the
proceeding which is invoked to produce the result. The true test is,
could a judgment be obtained in a proceeding at law, and not, would
the judgment procure pecuniary compensation.’
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(Emphasis added)

In the case of  Moeller v. Lien, 25 Cal. App. 4th 822, 30 Cal. Rptr.  2d 777 (1994), the respondent

allowed a trustee’s sale to go forward even though it had available cash deposits to pay off the loan.  Id.

at 828.  The trial court set aside the sale because “[t]he value of the property was four times the amount

of the debt/sales price.”  Id. at 829.  The Court of Appeals reversed the trial court’s order and stated:

Thus as a general rule, a trustor has no right to set aside a trustee’s deed as against
a bona fide purchaser for value by attacking the validity of the sale.  (Homestead
Savings v. Damiento, supra, 230 Cal. App. 3d at p. 436.)  The conclusive presumption
precludes an attack by the trustor on a trustee’s sale to a bona fide purchaser even though
there may have been a failure to comply with some required procedure which
deprived the trustor of his right of reinstatement or redemption. (4 Miller & Starr,
supra, § 9:141, p. 463; cf. Homestead v. Damiento, supra, 230 Cal. App. 3d at p. 436.) 
The conclusive presumption precludes an attack by the trustor on the trustee’s sale to a
bona fide purchaser even where the trustee wrongfully rejected a proper  tender of
reinstatement by the trustor.  Where the trustor is precluded from suing to set aside
the foreclosure sale, the trustor may recover damages from the trustee.  (Munger v.
Moore (1970) 11 Cal. App. 3d 1, 9, 11 [89 Cal. Rptr. 323].)

Id. at 831-832. (emphasis added)

Under the Shadow Wood factors, the defendant bank must show there is some defect with the

sales process to justify equitable relief, and if the plaintiff is a bona fide purchaser, the banks remedy is

against Nevada Association Services.

There has been no defect with the sales process because defendant BANA failed to make any

payment on the super priority portion of the lien. All that BANA did was send a letter of inquiry.   Should

the court, however, find some tender was made and rejected, defendant bank has no remedies against

Saticoy Bay LLC because any damages which the defendant may have sustained as a result of any alleged

wrongful rejection on the part of Nevada Association Services can be compensated with money damages

against Nevada Association Services.

The Restatement (Third) of Prop.: Mortgages § 8.3, Comment (b) recognizes that where the

property has been purchased by a bona fide purchaser, “the real estate is unavailable” and that “price

inadequacy” may be raised in a suit against the foreclosing mortgagee for damages, stating:

On the other hand, where foreclosure is by power of sale, judicial confirmation of the sale
is usually not required and the issue of price inadequacy will therefore arise only if the
party attacking the sale files an independent judicial action.  Typically this will be an

6

APP000158



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

action to set aside the sale; it may be brought by the mortgagor, junior lienholders, or the
holders of other junior interests who are prejudiced by the sale.  If the real estate is
unavailable because title has been acquired by a bona fide purchaser, the issues of
price inadequacy may be raised by the mortgagor or a junior interest holder in a suit
against the foreclosing mortgagee for damages for wrongful foreclosure.  This latter
remedy, however, is not available based on gross price inadequacy alone.  In addition,
the mortgagee must be responsible for a defect in the foreclosure process of the type
described in Comment c of this section. (emphasis added)

Shadow Wood, consistent with this stated:

“The decisions are uniform that the bona fide purchaser of a legal title is not affected by
any latent equity founded either on a trust, [e]ncumbrance, or otherwise, of which he has
no notice, actual or constructive.” citing Moore v. De Bernardi, 47 Nev. 33, 54, 220 P.
544, 547 (1923)

There is no defect with the sales process and fore, if the purchaser is a bona fide purchaser, the

sale cannot be set aside.  The bank, however, is not without a remedy, providing, of course, that there was

a prejudicial defect with the sale (which has not been shown here).  It has an claim for money damages

against Nevada Association Services for any defect in the sale process.

E.  Equitable relief is not available because of the bona fide purchaser doctrine

The bona fide purchaser doctrine is grounded on the concept of notice.  In the recent case of SFR

Investments Pool 1 v. First Horizon Home Loans 134 Nev. Adv. Op. 4 (2018), the court stated “The very

purpose of recording statutes is to impart notice to a subsequent purchaser.”  A bona fide purchaser is a

purchaser that has no notice of any defects with title, or in the case of a foreclosure, notice of defects in

the sale process.

Miller & Starr, California Real Estate §10.51 (4th Ed. 2016) provides:

Evidence required.  The person claiming to be a bona fide purchaser satisfies the burden
of proof when it is proved that he or she paid value for the title or lien.  It is then
presumed that the lien or interest was received in good faith and without notice, and the
burden shifts to the other person to prove that the alleged bona fide purchaser had notice.
...

In a commentary to this section, the treatise states:  

As a practical matter, it makes little difference who has the burden of proof. The alleged
bona fide purchaser usually testifies that he or she did not have notice, and the other party
must prove that he or she did.

The initial burden of proof is on the bank, seeking to invoke the equity jurisdiction of the court

7
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and have its deed of trust restored, to prove that the purchaser is NOT a bona fide purchaser.  In the case

of Nationstar Mortgage LLC v. Saticoy Bay LLC Series 2227 Shadow Canyon , 133 Nev. Adv. Op. 91,

405 P.3d 641 (2017) the court noted there is a presumption in favor of the record title holder and there

is a presumption that the sale complied with the law, citing NRS 47.250(16)., stating:

Nationstar has the burden to show that the sale should be set aside in light of Saticoy Bay's
status as the record title holder, see Breliant v. Preferred Equities Corp., 112 Nev. 663,
669, 918 P.2d 314, 318 (1996) (“[T]here is a presumption in favor of the record
titleholder.”), and the statutory presumptions that the HOA's foreclosure sale complied
with NRS Chapter 116's provisions, NRS 47.250(16) (providing for a rebuttable
presumption “[t]hat the law has been obeyed”); cf. NRS 116.31166(1)-(2) (providing for
a conclusive presumption that certain steps in the foreclosure process have been
followed);

Similarly, in First Fidelity Thrift & Loan Ass’n v. Alliance Bank, 60 Cal. App. 4th 1433, 71 Cal.

Rptr. 2d 295 (1998), the court recognized that where a party is seeking equitable relief, the burden is on

the party seeking equitable relief to allege and prove that the person holding legal title is not a bona fide

purchaser:

That Alliance had knowledge of First Fidelity's equitable claim for reinstatement of
its reconveyed deed of trust was an element of First Fidelity's case. "The general rule
places the burden of proof upon a person claiming bona fide purchaser status to present
evidence that he or she acquired interest in the property without notice of the prior
interest. (Bell v. Pleasant (1904) 145 Cal. 410, 413-414, 78 P. 957; Alcorn v. Buschke
(1901) 133 Cal. 655, 657-658, 66 P. 15; Hodges v. Lochhead (1963) 217 Cal. App.2d 199,
203, 31 Cal. Rptr. 879; 2 Miller & Starr, Current Law of Cal. Real Estate [1977] § 11:28,
p. 51.) ... [¶] If the prior party claims an equitable rather than a legal title, however, the
burden of proof is upon the person asserting that title. (Bell v. Pleasant, supra, 145 Cal.
410, 414-415, 78 P. 957; Garber v. Gianella (1893) 98 Cal. 527, 529-530, 33 P. 458; 2
Miller & Starr, Current Law of Cal. Real Estate, supra, § 11:28, pp. 52-53.)" (Gates
Rubber Co. v. Ulman (1989) 214 Cal. App. 3d 356, 366, fn. 6, 262 Cal. Rptr. 630.) (2b)
Showing that Alliance was not an innocent purchaser for value was hence an element
of First Fidelity's claim. (Firato v. Tuttle, supra, 48 Cal.2d 136, 138, 308 P.2d 333.)
(emphasis added)

60 Cal. App. 4th at 1442, 71 Cal. Rptr. at 301. 

The defendant has the burden to prove a defect with the sale, and that the purchaser knew of the

defect at or before the time of the sale.  The defendant has failed in both counts.

The concept of bona fide purchaser has more application in voluntary sales in which title is

transferred by deed.  In these cases, a purchaser takes subject to any matters which are recorded against

the property.  However, in  foreclosure cases, the  bona fide purchaser doctrine rarely comes into play

8

APP000160



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

because all interests on the property which are junior to the lien being foreclosed upon are extinguished. 

This is even more so with an HOA foreclosure because it is senior to all other liens other than prior

existing debts and taxes are extinguished by the foreclosure.  In these situations, the purchaser would be

precluded from bona fide purchaser status in HOA foreclosure cases only  if there was some irregularity

in the sale AND the purchaser knew of the irregularity. 

The treatise 1 Grant S. Nelson, Dale A. Whitman, Ann M. Burkhart & R. Wilson Freyermuth,

Real Estate Finance Law (6th ed. 2014) was  cited in the Shadow Wood decision. 

Section 7.21 of this treatise is entitled “defective power of sale foreclosure-“void-

voidable”distinction.  The treatise explains there are three types of defects which may affect the validity

of foreclosure sales, void, voidable, or inconsequential.

The treatise then explains:

Most defects render the foreclosure voidable and not void.  When a voidable error occurs,
bare legal title passes to the sale purchaser, subject to the redemption rights of those
injured by the defective foreclosure.  Typically, a voidable error is “an irregularity in the
execution of a foreclosure sale” and must be “substantial or result in a probably
unfairness.”
. . . .
If the defect only renders the sale voidable, the redemption rights can be cut off if a bona
fide purchase for value acquires the land.  When this occurs, an action for damages against
the foreclosing mortgagee or trustee may be the only remaining remedy.
...
The treatise then goes on to explain who is a bona fide purchaser in a foreclosure context:

If the defective sale is only voidable, who is a bona fide purchaser?  A mortgagee
purchaser should rarely, if every, qualify as a bona fide purchaser, because the mortgagee
or its attorney normally manages the power of sale foreclosure and should be responsible
for defects.  The result should be the same when a deed of trust is foreclosed.  Although
the trustee, rather than the lender, normally is in charge of the proceedings, the court
probably will treat the trustee as the lender’s agent for purposes of determining BFP
status.  If the sale purchaser paid value and is unrelated to the mortgagee, he should
take free of voidable defects if : (a) he has no actual knowledge of he defects; (b) he
is not on reasonable notice from recorded instruments; and (c) the defects are such
that a person attending the sale and exercising reasonable care would be unaware
of the defects....
(emphasis added, footnotes omitted)

The defendant answered an interrogatory about the plaintiffs status as bona fide purchaser.  The

plaintiff propounded interrogatory 19:

INTERROGATORY NO.  19:  Identify all facts, information, and evidence of which
you are aware that contradicts plaintiff’s assertion that it was a bona fide purchaser for
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value at the Association foreclosure sale.

The defendant’s response was:

RESPONSE: Objection.  This Interrogatory is vague and ambiguous because it is not
temporally limited.  Further, this Interrogatory is overly broad and unduly burdensome
insofar as it seeks a categorization of all facts.  This Interrogatory violates the work
product doctrine because it seeks information about mental impressions.  Moreover, this
Interrogatory is premature as discovery is ongoing.  Without waiving any objection,
BANA was not provided with proper notice that the HOA was attempting an alleged
“super-priority” foreclosure sale or apprised of how BANA could protect its secured
interest.  BANA also did not receive notice of the alleged super-priority amount.  BANA
further denies that the HOA’s foreclosure sale was properly noticed or commercially
reasonable and denies that it was valid. Discovery is ongoing, and BANA reserves its right
to supplement this response.

The defendant’s answers to interrogatories regarding the issue of bona fide purchaser do not allege

any defect in the sales process or that the purchaser knew of the defect in the sales process. 

The answers set forth two basis to claim that the plaintiff is not a bona fide purchaser.  The notices

did not set out the super priority portion of the lien, and the sale was not commercially reasonable.  Both

grounds are contrary to Nevada case law.

In SFR Investments Pool 1, LLC v. U.S. Bank N.A. 130 Nev. Adv. Op 75, 334 P.3d 408 (2014) 

the court stated:

The notices went to the homeowner and other junior lienholders, not just U.S. Bank, so
it was appropriate to state the total amount of the lien. As U.S. Bank argues elsewhere,
dues will typically comprise most, perhaps even all, of the HOA lien. See supra note 3.
And from what little the record contains, nothing appears to have stopped U.S. Bank from
determining the precise superpriority amount in advance of the sale or paying the entire
amount and requesting a refund of the balance. Cf. In re Medaglia, 52 F.3d 451, 455 (2d
Cir.1995) (“[I]t is well established that due process is not offended by requiring a person
with actual, timely knowledge of an event that may affect a right to exercise due diligence
and take necessary steps to preserve that right.”).

Additionally, in the case of  Nationstar Mortgage LLC v. Saticoy Bay LLC Series 2227 Shadow

Canyon , 133 Nev. Adv. Op. 91, 405 P.3d 641 (2017) the Supreme Court held that HOA foreclosure sales

are not evaluated under a commercial reasonableness standard stating:

Thus, HOA foreclosure sales of real property are ill suited for evaluation under Article 9's
commercial reasonableness standard.

Recently, in the case of SFR v First Horizon 134 Nev. Adv. Op. 4 (2018), in citing NRS 111.320

stated “The very purpose of recording statutes is to impart notice to a subsequent purchaser.”
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Shadow Wood discusses bona fide purchaser in detail.  The many points contained in the decision

can be summarized as:

1.  A bona fide purchase is without notice of any prior equity.

2.  “The decisions are uniform” that the title of a bona fide purchaser is not affected by any matter

of which he has no notice.

3.  The bona fide purchaser must pay valuable consideration, not “adequate” consideration.

4.  The fact that the foreclosure price may be “low” is not sufficient to put the purchaser on notice

of any alleged defects with the sale.

5.  The fact that the court retains equitable power to void the sale does deprive the purchaser of

bona fide purchaser status.

6.  The time to determine the status of bona fide purchaser is at the time of the sale.  

The defendant has failed to produce any evidence or basis during discovery to evidence any defect

in the foreclosure process or that the plaintiff was on notice of any such defect.  Again, in the case of 

SFR v First Horizon 134 Nev. Adv. Op. 4 (2018), the court noted in footnote 4:

The parties submitted arguments regarding SFR's position as a bona fide purchaser, but
our determination that Silver Springs' foreclosure sale was valid renders SFR's status as
a bona fide purchaser a moot point.

F.  The failure of the defendant to protect its interest before the sale precludes relief in its favor

The defendant created the situation by letting the property go to sale without doing anything to

satisfy the lien or stop the sale, and permitted an innocent third party purchase the property.  The Supreme

Court in both SFR and Shadow Wood noted that the defendant banks were responsible for their own

damages.  

In SFR Investments Pool 1 v. U.S. Bank 130 Nev. Adv. Op. 75, 334 P.3d 408 (2014)  the court

said not once, but twice, that the price paid at the foreclosure sale was not an issue because the bank could

simply have paid the super priority amount to preserve its interest in the property.   The Court stated at

page 414:

U.S. Bank's final objection is that it makes little sense and is unfair to allow a relatively
nominal lien—nine months of HOA dues—to extinguish a first deed of trust securing
hundreds of thousands of dollars of debt. But as a junior lienholder, U.S. Bank could have

11

APP000163



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

paid off the SHHOA lien to avert loss of its security; it also could have established an
escrow for SHHOA assessments to avoid having to use its own funds to pay delinquent
dues. 1982 UCIOA § 3116 cmt. 1; 1994 & 2008 UCIOA § 3–116 cmt. 2. The inequity
U.S. Bank decries is thus of its own making and not a reason to give NRS 116.3116(2)
a singular reading at odds with its text and the interpretation given it by the authors
and editors of the UCIOA. (emphasis added)

The Court also stated at page 418:

U.S. Bank further complains about the content of the notice it received. It argues that due
process requires specific notice indicating the amount of the superpriority piece of the lien
and explaining how the beneficiary of the first deed of trust can prevent the superpriority
foreclosure sale. But it appears from the record that specific lien amounts were stated in
the notices, ranging from $1,149.24 when the notice of delinquency was recorded to
$4,542.06 when the notice of sale was sent. The notices went to the homeowner and other
junior lienholders, not just U.S. Bank, so it was appropriate to state the total amount of
the lien. As U.S. Bank argues elsewhere, dues will typically comprise most, perhaps even
all, of the HOA lien. See supra note 3. And from what little the record contains,
nothing appears to have stopped U.S. Bank from determining the precise
superpriority amount in advance of the sale or paying the entire amount and
requesting a refund of the balance. Cf. In re Medaglia, 52 F.3d 451, 455 (2d Cir.1995)
(“[I]t is well established that due process is not offended by requiring a person with actual,
timely knowledge of an event that may affect a right to exercise due diligence and take
necessary steps to preserve that right.”). (Emphasis added)

In the case of Shadow Wood Homeownwers Association v. New York Community Bank, 132

Nev. Ad. Op. 5, 366 P.3d 1105  (2016), the Supreme Court stated other ways that a bank could protect

itself. 

 Against these inconsistencies, however, must be weighed NYCB's (in)actions. The NOS
was recorded on January 27, 2012, and the sale did not occur until February 22, 2012.
NYCB knew the sale had been scheduled and that it disputed the lien amount, yet it did
not attend the sale, request arbitration to determine the amount owed, or seek to enjoin the
sale pending judicial determination of the amount owed. The NOS included a warning as
required by NRS 116.311635(3)(b):
. . . .

366 P.3d at 1114

The defendant bank  had remedies available to it to protect its interests before the foreclosure sale

and failed to avail itself of these remedies.  It cannot now seek relief from this court.

G.  Presumptions:  The sale is presumed valid

In the case of Nationstar Mortgage LLC v. Saticoy Bay LLC Series 2227 Shadow Canyon , 133

Nev. Adv. Op. 91, 405 P.3d 641 (2017) the court noted there is a presumption in favor of the record title

holder and there is a presumption that the sale complied with the law, citing NRS 47.250(16).
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The purpose of the presumption of validity and the public policy of finality is to encourage

prospective purchasers to participate in the foreclosure process and to maximize the prices paid at

foreclosure sale.  See Moeller v. Lien 25 Cal. App. 4th 822, 30 Cal. Rptr. 2d 777 (1994).

The recitals in the deed between Nevada Association Services and the purchaser at the foreclosure

sale are conclusive from this statute, NRS116.31166.  The sole exception would be in the case of fraud

or other grounds for equitable relief.  See Shadow Wood Homeownwers Association v. New York

Community Bank, 132 Nev. Ad. Op. 5, 366 P.3d 1105 (2016). 

H.  Fraud, oppression or unfairness 

The standard to set aside a sale is in inadequate sales price, inadequacy of price, and additional

proof of some fraud, oppression or unfairness that  accounts for and brings about the inadequacy of

price.  See Nationstar Mortgage LLC v. Saticoy Bay LLC Series 2227 Shadow Canyon , 133 Nev. Adv.

Op. 91, 405 P.3d 641 (2017) ;  Shadow Wood Homeownwers Association v. New York Community

Bank, 132 Nev. Ad. Op. 5, 366 P.3d 1105 (2016). 

The case of Golden v. Tomiyasu, 79 Nev. 503, 387 P.2d 989 (1963), cited by the court in Shadow

Wood specifically denied the inadequacy of price standard for setting aside foreclosure sales, stating:

(In approving the rule thus stated, we necessarily reject the dictum in Dazet v. Landry,
supra, implying that the rule requiring more than mere inadequacy of price will not be
applied if ‘the inadequacy be so great as to shock the conscience.’)

The case of Oller v. Sonoma County Land Title Company 137 Cal. App.2d 633, 290 P.2d 880,

(1955), cited by the court in Golden, held that an examination of the sales price is not necessary when

there is no showing of fraud, oppression or unfairness, stating:

Since inadequacy of price is not alone ground for setting aside the sale, the failure of the
court to find upon the value of the property is immaterial.

During discovery, the plaintiff served written discovery on the defendant.  The plaintiff

propounded interrogatory 24 regarding fraud, oppression or unfairness:

INTERROGATORY NO.  24:  Identify all facts, information, and evidence of which
you are aware which evidences any fraud, oppression or unfairness in regards to the
association foreclosure sale.

The defendant’s response was:
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RESPONSE: Objection.   This Interrogatory is vague and ambiguous because it is not
temporally limited.  Further, this Interrogatory is overly broad and unduly burdensome
insofar as it seeks a categorization of all facts.  This Interrogatory violates the work
product doctrine because it seeks information about mental impressions.  Moreover, this
Interrogatory is premature as discovery is ongoing.  Without waiving any objection,
BANA was not provided with proper notice that the HOA was attempting an alleged
“super-priority “foreclosure sale or apprised of how BANA could protect its secured
interest.  BANA also did not receive notice of the alleged super-priority amount. 
Furthermore, the gross inadequacy of the consideration Plaintiff paid for what it contends
is free and clear title to the property put Plaintiff on constructive notice of BANA’s
adverse interest.  Although the property had a fair market value of $158,500.00 at the time
of the HOA’s sale, plaintiff paid only $14,600.00.  Under the facts of this case, Plaintiff
took the property subject to and aware of BANA’s lien.  Discovery is ongoing, and BANA
reserves its right to supplement this response.

The banks answers to interrogatories do not set forth any evidence or contentions of any defect

in the sale.  As set forth above, in the SFR decision, the court specifically noted that the notices need not

set forth the super priority amount.  

Also, in Nationstar Mortgage LLC v. Saticoy Bay LLC Series 2227 Shadow Canyon , 133 Nev.

Adv. Op. 91, 405 P.3d 641 (2017) , the court concluded its opinion stating:

In sum, because a low sales price alone does not warrant invalidating the foreclosure sale,
and because Nationstar failed to introduce evidence that the sale was affected by fraud,
unfairness, or oppression, the district court correctly determined that Saticoy Bay was
entitled to summary judgment on its quiet title and declaratory relief claims. Wood, 121
Nev. at 729, 121 P.3d at 1029. We therefore affirm.

Defendant BANA has no evidence to show any fraud, oppression or unfairness in regards to the

sale.

Noticeably missing from the answers to interrogatories is the alleged attempt at a tender.  The

defendant should be prohibited from introducing any evidence of attempted tender because the issue was

not raised in its answers to interrogatories.

I.   The defendant bank’s attempted tender does not affect plaintiff’s title

The proof of tender that will be submitted is the submission of a check which was rejected.  The

defendant has no proof that the tender was “kept good.”   The defendant has not alleged any other efforts

or actions on its part, or on the part of its predecessor, to attempt to pay the super priority portion of the

lien or any act undertaken to record any document in the public record to put third persons on notice of

the alleged rejected tender.   This is not a proper tender.
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The concept of tender is discussed in the Restatement (Third) of Prop.: Mortgages §6.4.  The rules

stated  in the Restatement, (Third)  of Mortgages, §6.4 regarding payment and discharge by persons not

primarily liable on the debt are:

§ 6.4 Redemption from Mortgage by Performance or Tender
. . .
(e) A performance in full of the obligation secured by a mortgage, or a performance

that is accepted by the mortgagee in lieu of payment in full, by one who holds an
interest in the real estate subordinate to the mortgage but is not primarily
responsible for performance, does not extinguish the mortgage, but redeems the
interest of the person performing from the mortgage and entitles the person
performing to subrogation to the mortgage under the principles of §7.6.  Such
performance may not be made until the obligation secured by the mortgage is due,
but may be made at or after the time the obligation is due but prior to foreclosure.

(f) Upon receipt of performance as provided in Subsection (e), the mortgagee has a
duty to provide to the person performing, within a reasonable time, an appropriate
assignment of the mortgage in recordable form.  If the mortgagee fails to do so
upon reasonable request, the person performing may obtain judicial relief ordering
the mortgage assigned and, unless the mortgagee acted in good faith in rejecting
the request, awarding against the mortgagee any damages resulting from the delay.

(g) An unconditional tender of performance in full by a person described in
Subsection (e), even if rejected by the mortgagee, if kept good has the effect
of performance under Subsections (e) and (f) above.
(emphasis added)

Comment d to this section states in part:

Tender of payment rejected by mortgagee.  Under Subsection (c), a mortgage is
extinguished by mere tender of full payment by the person primarily responsible for
payment, even if the mortgagee rejects it.  the tender must be kept good in the sense that
the person making the tender must continue at all times to be ready, willing, and able to
make the payment.  If the payor brings an action to have the mortgage cancelled, the
money must be paid into the court to keep the tender good.

The tender must be unconditional.  However, the payor’s demand that the mortgagee
return the mortgagor’s promissory note, mark it “paid,” or execute a discharge of the
mortgage is not a condition of the sort that will invalidate the tender.  See Illustration 5.

The next section of comment (d) to this section explains the significance of recording notice of

the tender:

The rule extinguishing the mortgage when a tender is rejected has only limited modern
significance.  The reason is that mortgages are virtually always recorded, and the payor
derives little benefit, merely from the theoretical extinction of the mortgage if it is in fact
still present, and apparently undischarged in the public records. 

The Nevada Supreme Court has previously adopted the position that a tender must be “kept good”
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in several cases.

In the case of Rhodes v. O’Farrell  2 Nev. 60 (1866), Respondent Rhodes attempted to pay his

property taxes to the Storey County tax collector in legal tender notes.  The tax collector refused the

tender and insisted in payment in gold coin.  The court stated:

Respondent ought not to be restrained from selling unless the tender is kept good.

As it does not appear from the transcript whether that has been done or not, the court will
retain this case until that is ascertained. Upon the respondent producing satisfactory
evidence, either by receipt of appellant, or by the certificate of the clerk, that he has
either paid the money tendered to the appellant, or that he has deposited it in court
subject to the disposal of the appellant, the judgment of the court below will be
affirmed, with costs.

The case of State v. Central Pacific Railroad 21 Nev. 247, 30 P. 686 (1892) also dealt with the

payment of property taxes.  The court stated:

Tender. In our judgment, the tender of the taxes to the treasurer as ex officio tax receiver,
and their subsequent payment to the district attorney, were sufficient to avoid the
penalties. The defendant, at the proper time, tendered all the taxes due upon all its
property, except land. We held upon the former appeal that it had a right to make such
payment, and need not tender the full amount due upon the entire assessment, which
included other subdivisions of property. The tender was doubtless refused upon the theory
that the defendant must pay upon all or none. ...The money being promptly paid to the
district attorney when demanded by him, it must be presumed that the tender was kept
good. The judgment and orders overruling motions for new trial are affirmed.

The case of State v. Ernst 26 Nev. 113, 65 P.7 (1901) also dealt with the payment of taxes.  The

court stated:

It appears from the record that the appellants Ernst & Esser have tendered (and kept good
their tender) the amount of taxes due upon the property assessed to them, and that a retrial
of the case will not be necessary. 

There is no evidence that the defendant bank’s predecessor did anything to keep the tender good. 

The tender therefore is not valid.

A tender or purported tender needs to be recorded to put third persons, such as bidders at

foreclosure sales, on notice of any issue with the payment of the super priority portion of the lien.  This

is especially true when the bank pays or attempts to pay the super priority knowing that the property is

going to foreclosure sale.  And because the bank is contending that the tender is a payment, the fact of

the tender must be recorded.
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Nevada statutes are consistent with the rules set forth in the Restatement to  require the recording

of a notice of satisfaction of a lien that has been performed by a party to put third persons on notice of

the satisfaction.

J.  Nevada statutes require that notice of satisfaction must be recorded.

NRS 116.1108 provides:

Supplemental general principles of law applicable.  The principles of law and equity,
including the law of corporations and any other form of organization authorized by law
of this State, the law of unincorporated associations, the law of real property, and the
law relative to capacity to contract, principal and agent, eminent domain, estoppel, fraud,
misrepresentation, duress, coercion, mistake, receivership, substantial performance, or
other validating or invalidating cause supplement the provisions of this chapter, except
to the extent inconsistent with this chapter.

There are no provisions contained in Chapters 106, 111 or 116 which provides that notice of

payment of the super priority portion of the lien would NOT be subject to the recording laws of this state.

Under Nevada law, interests in property must be recorded.  An unrecorded interest in property is

void against a subsequent purchaser if the subsequent purchaser’s interest is first duly recorded.  Tae-Si

Kim v. Kearney, 838 F. Supp. 2d 1077, 1087-1088 (D. Nev. 2012).  To give effect to this public policy,

the legislature has crafted a statutory scheme which sets forth the legal requirements for recording

assignments, transfers or other conveyances of an interest in real property.  Specifically, in the context

of this case, “conveyances” must be recorded, or else they will have zero effect on a subsequent

purchaser:

NRS 111.315 Recording of conveyances and instruments: Notice to third persons. 
Every conveyance of real property, and every instrument of writing setting forth an
agreement to convey any real property, or whereby any real property may be affected,
proved, acknowledged and certified in the manner prescribed in this chapter, to operate
as notice to third persons, shall be recorded in the office of the recorder of the county in
which the real property is situated or to the extent permitted by NR 105.010 to 105.080,
inclusive, in the Office of the Secretary of State, but shall be valid and binding between
the parties thereto without such record.

NRS 111.325 Unrecorded conveyances void as against subsequent bona fide purchaser 
for value when conveyance recorded.

Every conveyance of real property within this State hereafter made, which shall not be
recorded as provided in this chapter, shall be void as against any subsequent purchaser,
in good faith and for valuable consideration, of the same real property, or any portion
thereof, where his or her own conveyance shall be first duly recorded.
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(Emphasis added)

Thus, the question becomes whether the payment of the super priority portion of the lien

constitutes a “conveyance” under NRS Chapter 111.  It does.

NRS 111.010(1) defines “conveyance” very broadly to include anything affecting title to the

property:

NRS 111.010 Definitions.  As used in this chapter:

1. “Conveyance” shall be construed to embrace every instrument in writing, except a last
will and testament, whatever may be its form, and by whatever name it may be known in
law, by which any estate or interest in lands is created, alienated, assigned or
surrendered.  (emphasis added)

Payment can be construed as either  “assignment” of the lien or a surrender of the lien, and

therefore a “conveyance” that is required to be recorded.

The holder of a junior mortgage or encumbrance who pays or advances money to pay the debt

secured by the prior mortgage or encumbrance is generally entitled to be subrogated to the rights of the

senior encumbrancer.  See Restatement, 2nd of Mortgages, §7.6; American Sterling Bank v. Johnny

Management LV, INC., 126 Nev. 423, 245 P.3d 535 (2010); Houston v. Bank of America 119 Nev. 485,

78 P.3d 71 (2003).  This rule is particularly important where a foreclosure of a senior lien will erase the

security interest of a junior lien.  Thus, at the threat of foreclosure, a junior lienor is entitled, even without

express contractual authority, to reinstate the loan by making a payment sufficient to cure the default or

to pay of the senior lien and become subrogated to the rights of the senior lienholder as against the owner

of the property. See Restatement, 2nd of Mortgages, §7.6; American Sterling Bank v. Johnny Management

LV, INC., 126 Nev. 423, 245 P.3d 535 (2010); Houston v. Bank of America 119 Nev. 485, 78 P.3d 71

(2003). 

 This is exactly what occurs when a lender, such as defendant bank or its predecessor, purportedly

pays or tenders the super priority portion of an HOA ’s lien.  The lender becomes subrogated to the rights

of the HOA.  However, the lien is not extinguished.  A subrogated claim is not in any way diminished

or extinguished by the subrogation; it is merely taken over by another who stands in the place of the

original claimant. Pep’E v. McCarthy, 249 A.D.2d 286, 287, 672 N.Y.S.2d 350 (2d Dept. 1998).  See
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Restatement, 2nd of Mortgages, §6.4(e).  Payment by the guarantor is treated not as creating a new debt

and extinguishing the original debt, but as preserving the original debt and merely substituting the

guarantor for the creditor. Putnam v. C.I.R., 352 U.S. 82 (1956).

Subrogation is broadly defined as the substitution of one person in the place of another with

reference to a lawful claim or right.  St. Paul Fire and Marine Insurance Co. v. Employers Insurance

Company of Nevada 122 Nev. 991, 146 P.3d 258 (2006).   It is a right which is purely derivative, Gulf

Ins. Co. v. TIG Ins. Co., 103 Cal Rptr. 2d 305 (2d Dist. 2001), and it permits a party who has been

required to satisfy a loss created by a third party’s wrongful act to step into the shoes of the loser and

pursue recovery from the responsible wrongdoer.  Fireman’s Fund Ins. Co. v. Maryland Casualty Co., 26

Cal. Rptr. 2d 762 (Cal. App. 4th Dist. 1994); Browder v. U.S. Fidelity & Guar. Co., 893 P.2d 132 (Colo.

1995).  Stated another way, it is a substitution of one person in place of another with reference to a lawful

claim, demand or right, so that he who is substituted succeeds to the rights of the other in relation to a

debt or claim, and its rights, remedies or securities.  See Arguello v. Sunset Station, Inc., 127 Nev. Adv.

Op. 29, 252 P.3d 206 (2011);  Subrogation is a device adopted by equity which applies in a great variety

of cases and is broad enough to include every instance in which one party pays a debt for which another

is primarily liable, and which in equity and good conscience should have been discharged by the latter. 

Laffranchini v. Clark 39 Nev. 48, 153 P. 250 (1915).  

“Equitable” or “legal” subrogation is given a liberal application.  Laffranchini v. Clark 39 Nev.

48, 153 P. 250 (1915); St. Paul Fire & Marine Ins. Co. v. Murray Guard, Inc., 37 S.W.3d 180 (Ark. 2001). 

It applies where one who has discharged the debt of another may, under certain circumstances, succeed

to the rights and position of the satisfied creditor if: (1) payment must have been made by the subrogee

to protect his or her own interest; (2) the subrogee must not have acted as a volunteer; (3) the debt paid

must have been one for which the subrogee was not primarily liable; (4) the entire debt must have been

paid; and (5) subrogation must not work any injustice to the rights of others. Sehremelis v. Farmers &

Merchants Bank, 7 Cal Rptr. 2d 903, 17 U.C.C. Rep. Serv. 2d 831 (Cal. App. 2nd Dist. 1992); Dade

County School Bd. v. Radio Station WQBA, 731 S. 2d 638 (Fla. 1999); Wilshire Servicing Corp. v.

Timber Ridge Partnership, 743 N.E.2d 1173 (Ind. Ct. App. 2001).  
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Comment (g) to §6.4 of the Restatement provides in part:

The second distinction, mentioned above, is that redemption by a person who is not
primarily responsible for payment of the debt does not extinguish the mortgage, but
rather assigns both the mortgage and the debt to the payor by operation of law
under the doctrine of subrogation; See §7.6.  In cases of this sort, the payoff has paid,
not out of duty, but to protect a real estate interest from foreclosure.  Thus, the payoff is
entitled to reimbursement from whomever is primarily responsible for payment, and can
enforce the mortgage against that person to aid in collection of the reimbursement. 
Subrogation in this context helps prevent the unjust enrichment of the party who is
primarily responsible at the expense of the payor.  See §7.6, Illustrations 1 and 2.  Since
the mortgage is not extinguished, and since the payor has actually paid or tendered the
balance owing to protect his or her interest, the accrual of interest on the balance ceases
in favor of the mortgagee but continues unabated in favor of the payor.  (emphasis added)

In this case, the deed of trust contains provisions for payment of obligations by the lender and

subrogation of rights in favor of the lender.  The deed of trust provides that any payment made by the

bank becomes additional debt secured by the deed of trust.

The payment or tender of assessments by the defendant bank or its predecessor subrogates the

defendant to the super priority portion lien of the HOA. 

Because it is an assignment of an interest in real property it must be recorded to be effective as

to subsequent purchasers.  The recording of the assignment of the lien is required because when the

purchaser bids on the property he or she is relying on the information contained in the public records

when determining whether or not to bid on the property and how much to pay for the property.  In other

words, the purchaser needs to know what he or she is buying. 

K. If tender discharges a lien, it must be recorded to be effective.

If the tender of payment by the defendant bank or its predecessor is not viewed as the basis for

equitable subrogation and instead is viewed as extinguishing the superpriority lien, the payment must still

be recorded, because an extinguishment or surrender of the debt owed by the lien is a “conveyance” and

includes extinguishment or discharge of the lien.

The purported satisfaction of the superpriority portion of the HOA’s lien is a surrender or release

of the HOA’s senior position. Likewise, NRS 111.325, makes it abundantly clear that an unrecorded

satisfaction of lien on the part of the defendant is void against a subsequent purchaser, such as plaintiff.

Additionally, to the extent that the purported tender is claimed to have worked to discharge or
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extinguish the HOA’s lien, such a discharge or release must also be recorded in the office of the county

recorder.  Separate and apart from “conveyances,” all discharges of liens must be recorded.

NRS 106.260  Discharge and assignment: Marginal entries; discharge or release
must be recorded when mortgage or lien recorded by microfilm.
 
      1.  Any mortgage or lien, that has been or may hereafter be recorded, may be
discharged or assigned by an entry on the margin of the record thereof, signed by the
mortgagee or the mortgagee’s personal representative or assignee, acknowledging the
satisfaction of or value received for the mortgage or lien and the debt secured thereby, in
the presence of the recorder or the recorder’s deputy, who shall subscribe the same as a
witness, and such entry shall have the same effect as a deed of release or assignment duly
acknowledged and recorded. Such marginal discharge or assignment shall in each case be
properly indexed by the recorder.
 
      2.  In the event that the mortgage or lien has been recorded by a microfilm or other
photographic process, a marginal release may not be used and a duly acknowledged
discharge or release of such mortgage or lien must be recorded. (emphasis added)

It has been established that the super-priority lien under NRS 116.3116(2) is a true priority lien

and is superior to a first deed of trust.  SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 334 P.3d  at

412-414.   The Nevada Supreme Court relied, in part, on the holding in 7912 Limbwood Court Trust v.

Wells Fargo Bank, N.A., 979 F. Supp. 2d 1142, 1149 (D. Nev. 2013).  Limbwood recognizes that in order

to avoid the extinguishment of the first deed of trust, the first deed of trust holder needs to pay the HOA

to obtain the priority position. 

NRS 111.325 mandates that any claimed interest on the part of the defendant bank is void as a

matter of law.  The purpose of recording documents is to provide notice to all persons of the recording

party’s interest in the property.  An unrecorded or other instrument required to be recorded is not valid

and effective against a bona fide purchaser. 

As shown above, whether regarded as an assignment, subrogation or subordination, an instrument

must be recorded with the Clark County Recorder’s office in order to be effective as to subsequent

purchasers, such as plaintiff.  Defendant bank does not allege nor can it show any evidence of the

recording of this property interest.  The purported tender of payment of the super-priority interest is void

as a property interest as a matter of law against the foreclosure deed to plaintiff because evidence of the

payment was not recorded in accordance with Nevada’s recording laws.  As a result of the failure to

record any evidence of this property interest prior to the date that the foreclosure deed was recorded, the
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property interest created by the defendant bank or its predecessor’s payment is void as against the

foreclosure deed issued in this.

This analysis is consistent with the recent amendment to the statute by the Nevada Legislature

which requires recording of evidence of the payments and announcement of the payment at the auction,

prior to bidding.

L.   Any change in priority must be recorded.

Further, because the purported tender of payment would have the effect of changing the priority

of the HOA’s lien, versus the deed of trust, it is required to be recorded as well. 

NRS 106.220  Filing and recording of instruments subordinating or waiving priority
of mortgages or deeds of trust; constructive notice; effect of unrecorded instruments.
 
      1.  Any instrument by which any mortgage or deed of trust of, lien upon or interest in
real property is subordinated or waived as to priority, must, in case it concerns only one
or more mortgages or deeds of trust of, liens upon or interests in real property, together
with, or in the alternative, one or more mortgages of, liens upon or interests in personal
property or crops, the instruments or documents evidencing or creating which have been
recorded prior to March 27, 1935, be recorded in the office of the recorder of the county
in which the property is located, and from the time any of the same are so filed for record
operates as constructive notice of the contents thereof to all persons. The instrument is not
enforceable under this chapter or chapter 107 of NRS unless and until it is recorded.

       2.  Each such filing or recording must be properly indexed by the recorder.
(Emphasis added)

Thus, in order to be effective, a satisfaction of lien must be recorded.

M. Notice to third parties is of utmost significance

The court in Shadow Wood Homeownwers Association v. New York Community Bank, 132 Nev.

Adv. Op 5, 366 P.3d 1105 (2016) defined a bona fide purchaser as:

A subsequent purchaser is bona fide under common-law principles if it takes the property
“for a valuable consideration and without notice of the prior equity, and without notice
of facts which upon diligent inquiry would be indicated and from which notice would be
imputed to him, if he failed to make such inquiry.” Bailey v. Butner, 64 Nev. 1, 19, 176
P.2d 226, 234 (1947) 

In summarizing the evidence regarding the lack of notice to the putative bona fide purchaser, the

court in Shadow Wood stated:

. . . .And NYCB points to no other evidence indicating that Gogo Way had notice
before it purchased the property, either actual, constructive, or inquiry, as to
NYCB's attempts to pay the lien and prevent the sale, or that Gogo Way knew or
should have known that Shadow Wood claimed more in its lien than it actually was owed,
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especially where the record prevents us from determining whether that is true. Lennartz
v. Quilty, 191 Ill. 174, 60 N.E. 913, 914 (Ill.1901) (finding a purchaser for value protected
under the common law who took the property without record or other notice of an
infirmity with the discharge of a previous lien on the property). Because the evidence
does not show Gogo Way had any notice of the pre-sale dispute between NYCB and
Shadow Wood, the potential harm to Gogo Way must be taken into account and further
defeats NYCB's entitlement to judgment as a matter of law.

Notice to potential third party bidders who could otherwise claim status of a bona fide purchaser

is critical to this court’s evaluation of this case.  The defendant bank or its predecessor had actual

knowledge that the property was in foreclosure and that third persons could likely bid on the property. 

For the nominal cost of recording a notice at $17.00 for the first page with the county recorder, the

defendant bank or its predecessor could have simply recorded a one page notice with the recorder and put

the world on notice.  

In evaluating the equities between the various parties, the court should keep in mind that the

defendant bank and its predecessor had a simple and inexpensive method to notify the world, including

defendant bank, of its payment and preservation of its deed of trust.  The defendant bank failed to do so,

and the equities should weigh in favor of Saticoy Bay LLC Series 1637 Bent Arrow as the bona fide

purchaser without knowledge of the  tender.

N. The Trust Deed has been Extinguished. 

In its decision in the case of SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv.

Op. 75, 334 P.3d 408 (2014), the Nevada Supreme Court stated:

NRS 116.3116 gives a homeowners’ association (HOA) a superpriority lien on an individual
homeowner’s property for up to nine months of unpaid HOA dues.  With limited exceptions, this
lien is “prior to all other liens and encumbrances” on the homeowner’s property, even a first deed
of trust recorded before the dues became delinquent.  NRS 116.3116(2).  We must decide whether
this is a true priority lien such that its foreclosure extinguishes a first deed of trust on the property
and, if so, whether it can be foreclosed nonjudicially.  We answer both questions in the
affirmative and therefore reverse.

334 P.3d at 409.

At the conclusion of its opinion, the Nevada Supreme Court stated:

NRS 116.3116(2) gives an HOA a true superpriority lien, proper foreclosure of which will
extinguish a first deed of trust.  Because Chapter 116 permits nonjudicial foreclosure of
HOA liens, and because SFR’s complaint alleges that proper notices were sent and
received, we reverse the district court’s order of dismissal.  In view of this holding, we
vacate the order denying preliminary injunctive relief and remand for further proceedings
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consistent with this opinion.

334 P.3d at 419. 

Because the facts in the  present case are substantially the same as the facts in  SFR this Honorable

Court should reach the same conclusion that the nonjudicial foreclosure arising from the HOA’s super

priority lien extinguished the deed of trust held by the defendant bank on the date of sale. As a result, this

Court should rule that the deed of trust held by defendant was extinguished by the HOA’s foreclosure

sale.

O.  The bankruptcy filings are irrelevant to any issue in this case

In the cases of  Marcuse v. Del Webb Communities, Inc., 123 Nev. 278, 163 P.3d 462 (2007) and

NOLM, LLC v. County of Clark, 120 Nev. 736, 100 P.3d 658 (2004), the Supreme Court  explained the

application of judicial estoppel:  

Whether judicial estoppel applies is a question of law  subject to de novo review. The
primary purpose of judicial estoppel is to protect the judiciary's integrity, and a court may
invoke the doctrine at its discretion. However, judicial estoppel should be applied only
when “a party's inconsistent position [arises] from intentional wrongdoing or an
attempt to obtain an unfair advantage.”  Judicial estoppel does not preclude changes
in position that are not intended to sabotage the judicial process.

[T]he doctrine generally applies “when “ ‘(1) the same party has taken two positions; (2)
the positions were taken in judicial or quasi-judicial administrative proceedings; (3) the
party was successful in asserting the first position (i.e., the tribunal adopted the
position or accepted it as true); (4) the two positions are totally inconsistent; and (5) the
first position was not taken as a result of ignorance, fraud, or mistake.’ ” ” (footnotes
omitted)

In the case of  Kitty-Anne Music Co. v. Swan 112 Cal.App.4th 30, 4 Cal.Rptr.3d 796 (2003), cited

in a footnote in NOLM v.  Clark County, supra, the  court  stated:

Judicial estoppel applies where a party takes inconsistent positions that affect the orderly
administration of justice. ( Jackson v. County of Los Angeles, supra, 60 Cal.App.4th 171,
181, 70 Cal.Rptr.2d 96.) Requirements for application of the rule include a party's taking
two positions in judicial or administrative proceedings, success in the assertion of the first
position, inconsistency between the two positions, and a lack of ignorance, fraud, or
mistake in asserting the first position. ( Id., at p. 183, 70 Cal.Rptr.2d 96.) The doctrine
requires that the positions be clearly inconsistent “ ‘so that one necessarily excludes
the other.’ ” ( Id., at p. 182, 70 Cal.Rptr.2d 96.)

Judicial estoppel is an extraordinary remedy that is applied “with caution.” ( Haley
v. Dow Lewis Motors, Inc. (1999) 72 Cal.App.4th 497, 511, 85 Cal.Rptr.2d 352.) To
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invoke the rule, a party's inconsistent position must arise from intentional wrongdoing or
an attempt to obtain an unfair advantage. ( Id., at pp. 509–510, 85 Cal.Rptr.2d 352.) The
determination whether judicial estoppel applies is a question of law. ( Kelsey v. Waste
Management of Alameda County (1999) 76 Cal.App.4th 590, 597, 90 Cal.Rptr.2d 510.)
(Emphasis added)

Prior to the Supreme Court’s decision in the SFR case, everyone was uncertain as to whether or

not the foreclosure sale extinguished the deed of trust. The purchaser’s inconsistent position was taken

before the law was clarified.  There is no intent on the part of the purchaser to gain an unfair advantage. 

Bankruptcy law requires that all claims and debts, even if disputed, must be included in a

bankruptcy filing.  The purchasers representative was required by law to include all disputed claims.  

Judicial estoppel also does not apply because  the bankruptcy was dismissed, so the purchaser was

never successful in adopting that position  in the bankruptcy court.  Lastly, no party can claim that it was

prejudiced by the representations in the bankruptcy filings.

The time to determine a bona fide purchaser is at the time that the money is paid.  See Bailey v.

Butner 64 Nev. 1, 176 P.2d 226 (1947); Moore v. De Bernardi 47 Nev. 33, 220 P.544 (1923).  Therefore,

any activity done after the sale, including the bankruptcy status does not affect the validity of the sale, or

the purchasers status as a bona fide purchaser.

 CONCLUSION

The HOA’s foreclosure sale extinguished the defendant’s deed  of trust.   The foreclosure sale is

presumed to be valid by statute, the and the recitals in the foreclosure deed are conclusive proof the

HOA’s foreclosure sale complied with all requirements of Nevada law. The burden of proof is on the

bank to set the sale aside, and the purchaser, as record title holder has the  presumption of validity title

in its favor. The defendant has not produced any evidence to show that the plaintiff is not a bona fide

purchaser, and has failed to demonstrate any defect in the sale to justify setting aside the foreclosure sale. 

Additionally, the bank failed to take any steps to protect its interests, and permitted the sale to go forward.

/ / /

/ / /
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Most importantly, the defendant is not entitled to equitable relief because it was on notice of the

foreclosure sale, and failed to take any steps prior to the foreclosure sale to protect its interest.

DATED this 8th   day of  February, 2018

LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD. 

By:   / s / Michael F. Bohn, Esq. /           
      Michael F. Bohn, Esq.
      376 E. Warm Springs Road, Ste. 140

       Las Vegas, Nevada 89119
       Attorney for Plaintiff/counterdefendant

CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of the Law

Offices of Michael F. Bohn, Esq., Ltd., and on the 8th day of February, 2018, an electronic copy of the

PLAINTIFF’S PRE-TRIAL MEMORANDUM PURSUANT TO EDCR 7.27  was served on

opposing counsel via the Court’s electronic service system to the following counsel of record:

 
Darren T. Brenner, Esq.
Rebekkah B. Bodoff, Esq.
AKERMAN LLP
1160 Town Center Drive, Suite 330
Las Vegas, NV 8944

 

 /s/ Marc Sameroff/                           
An Employee of the LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD.

26
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TB 
DARREN T. BRENNER, ESQ. 
Nevada Bar No. 8386 
KAREN A. WHELAN, ESQ. 
Nevada Bar No. 10466 
AKERMAN LLP 
1160 Town Center Drive, Suite 330 
Las Vegas, Nevada 89144 
Telephone: (702) 634-5000 
Facsimile: (702) 380-8572 
Email:  darren.brenner@akerman.com
Email: karen.whelan@akerman.com 

Attorneys for Bank of America, N.A. 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

7510 PERLA DEL MAR AVE TRUST,

Plaintiff, 
v. 

BANK OF AMERICA, N.A.; NORTH AMERICAN 
TITLE COMPANY; MOUNTAINS EDGE 
MASTER ASSOCIATION; and DOMINIC J. 
NOLAN,  

Defendants.

Case No.: A-13-686277-C
Dept.:   XXX

TRIAL BRIEF 

BANK OF AMERICA, N.A., 

Counter-Claimant, 
v. 

7510 PERLA DEL MAR AVE TRUST and 
MOUNTAINS EDGE MASTER ASSOCIATION, 

Counter-Defendants.
BANK OF AMERICA, N.A.,

Cross-Claimant, 
v. 

MANDOLIN HOMEOWNERS ASSOCIATION and 
NEVADA ASSOCIATION SERVICES, INC. 

Cross-Defendants. 

… 

… 

Case Number: A-13-686277-C

Electronically Filed
2/9/2018 3:16 PM
Steven D. Grierson
CLERK OF THE COURT
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STATEMENT OF THE CASE 

BANA is entitled to judgment for multiple reasons: 

First, Bank of America satisfied the tender doctrine by offering to pay the super-priority 

portion of Mandolin Homeowner’s Association’s (HOA) lien before the foreclosure sale to the HOA 

trustee, Nevada Association Services, Inc. (NAS).  Accordingly, under SFR Investments Pool 1, LLC 

v. U.S. Bank, N.A., 334 P.3d 408 (Nev. 2014), Horizon at Seven Hills Homeowners Association v. Ikon 

Holdings, LLC, 132 Nev. Adv. Opinion 35 (Nev. April 28, 2016),  Bank of America did exactly what 

Nevada law requires to protect its lien priority — i.e., submitting a letter in good faith to get the payoff 

amount of the HOA’s full super priority lien amount.  Bank of America preserved its lien, and its 

interests in the property were not extinguished by the sale.  See Saticoy Bay LLC Series 2021 Gray 

Eagle Way v. JPMorgan Chase Bank, N.A., 388 P.3d 226 (Nev. 2017)(confirming ability to extinguish 

super-priority prior to HOA sale).   

Second, the foreclosure price was palpably and greatly inadequate, oppressive and unfair.  The 

property was worth $158,500.00, at the time of the HOA foreclosure sale, but sold at that sale for 

$14,600.00 — a mere 9% of the subject property’s fair market value.   As confirming in Nationstar 

Mortgage, LLC v. Saticoy Bay LLC Series 2227 Shadow Canyon.   In only “very slight additional 

evidence of unfairness or irregularity” is sufficient to show that an association’s foreclosure did not 

extinguish a senior deed of trust if the inadequacy of the foreclosure-sale price “is palpable and 

great.”  See Nationstar Mortgage, LLC v. Saticoy Bay LLC Series 2227 Shadow Canyon, 133 Nev. 

Adv. Op. 91, 405 P.3d 641, 648 (2017) (emphasis added, and herein referred to as “Shadow Canyon”).  

That unfairness is present here given the lack of notice of the super-priority portion, NAS’s failure to 

disclose and its related self-dealing conduct, and representations in the CC&Rs, among other things.

STIPULATED FACTS

The following facts are stipulated by the parties: 

1. Dominic Nolan purchased the property located at 97510 Perla Del Mar Ave., Las 

Vegas, Nevada (the property) in 2010.  Joint Exhibit 3.

2. The property is located in the Mandolin Phase 3 at Mountain’s Edge (Mandolin Phase 

3) planned unit development. Mandolin Phase 3 is subject to CC&Rs, recorded on September 14, 2006 
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and  June 26, 2007, Instrument Nos. 20060914-0001790 and 20070626-3072.  Joint Exhibits 34 and 

35.  

3. The property is also located within the Mountain’s Edge Master Association (Master 

Association) planned unit development and is encumbered by the CC&Rs of the Master Association.    

4. Mr. Nolan financed the property with a $164,032.00 loan from KBA Mortgage, LLC 

in 2010. Joint Exhibit 3.

5. Mr. Nolan secured the loan with a deed of trust on the property, dated December 9, 

2010 and recorded with the Clark County Recorder on December 10, 2010, as Instrument No. 

20101210-0002325 (the deed of trust). Joint Exhibit 3.

6. The deed of trust identifies Mortgage Electronic Registration Systems, Inc. (MERS) 

as the initial deed of trust beneficiary. Joint Exhibit 3

7. Bank of America, N.A. (BANA) was the servicer of the loan until July 21, 2013.  

8. Nevada Association Services, Inc. (NAS) was Mandolin Phase 3’s agent in connection 

with the foreclosure sale of the property. Joint Exhibit 37.

9. Silver State Trustee Services (Silver State) was the Master Association’s agent in 

connection with the foreclosure sale of the property. 

10. On December 8, 2011, NAS on behalf of Mandolin Phase 3 sent the former owner a 

pre-lien letter. Joint Exhibit 1. 

11. NAS, on Mandolin Phase 3’s behalf, recorded a notice of delinquent assessment lien 

with the Clark County Recorder on January 4, 2012, as Instrument No. 201201040001123. Joint 

Exhibit 4.

12. NAS, on Mandolin Phase 3’s behalf, recorded a notice of default and election to sell 

under homeowners association lien with the Clark County Recorder on February 27, 2012, as 

Instrument No. 201202270002448. Joint Exhibit 8.

13. On March 7, 2017, NAS on behalf of Mandolin Phase 3 sent the notice of default and 

election to sell to the former owner, Bank of America, MERS, and other interested parties by certified 

mail. Trial Exhibit 37 BANA/Nolan-01-000289.

… 
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14. Silver State, on the Master Association’s behalf, recorded a notice of delinquent 

assessment lien with the Clark County Recorder on February 2, 2012, as Instrument No. 

201202020001210. Joint Exhibit 8.

15. Silver State, on the Master Association’s Behalf, recorded a notice of default and 

election to sell with the Clark County Recorder on August 14, 2012, as Instrument No. 

201208140001300. Joint Exhibit 7.

16. BANA, through its counsel Miles, Bauer, Bergstrom & Winters, LLP (Miles Bauer), 

sent Mr.Nolan a letter dated March 16, 2012 regarding the lien.  Joint Exhibit 20.

17. BANA, through its counsel Miles Bauer, sent a letter dated March 16, 2012 to 

Mandolin Phase 3, c/o NAS regarding payment of the super-priority the lien, the terms no which speak 

for themselves, and include a request for identification of the super-priority portion measure at a 

maximum of nine months of unpaid assessments, and offering to pay that amount upon proof of the 

same.  Joint Exhibit 32.

18. NAS received Miles Bauer’s letter, but did not respond based on its claim that doing 

so would violate the FDCPA. 

19. BANA, through its counsel Miles Bauer, sent a letter dated September 10, 2010 to the 

Master Association, c/o Silver State, offering to pay the sum of nine months of common assessments 

pre-dating Mr. Nolan's default, requesting proof of that amount, and requesting information regarding 

the Master Association’s sale.  Joint Exhibit 22.

20. The Master Association provided a statement of account showing the total amount Mr. 

Nolan owed the Master Association through September 20, 2012 in response to Miles Bauer's letter.  

Joint Exhibit 23.

21. The Master Association assessed property owners in its community quarterly 

assessments of $75.00 per quarter in 2011 and 2012.  Joint Exhibit 23.

22. Miles Bauer, on BANA's behalf, delivered a $932.83 check to the Master Association 

c/o Silver State on or about October 4, 2012.  Joint Exhibits 24 and 25.  This included $225 nine 

months’ worth of unpaid assessments, plus a voluntary payment of certain collection costs/fees. 

… 
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23. MERS assigned the deed of trust to BANA, successor by merger to BAC Home Loans 

Servicing, LP f/k/a Countrywide Home Loans Servicing, LP via an assignment of deed of trust dated 

January 3, 2012 and recorded with the Clark County Recorder on January 6, 2012, as Instrument No. 

201201060000225. Joint Exhibit 5. 

22.  BANA, successor by merger to BAC Home Loans Servicing, LP f/k/a Countrywide 

Home Loans Servicing, LP assigned the deed of trust to Nationstar Mortgage, LLC, via an assignment 

of the deed of trust recorded with the Clark County Recorder on July 10, 2013, as Instrument No. 

201307100000782. Joint Exhibit 11.

23. NAS, on Mandolin Phase 3's behalf, recorded a notice of foreclosure sale with the Clark 

County Recorder on November 15, 2012, as Instrument No. 201211150002280, advising it intended 

to conduct a public auction on December 14, 2012 pursuant to Mandolin Phase 3 CC&Rs.  Joint 

Exhibit 9. 

24. NAS, on Behalf of Mandolin Phase 3, mailed the Notice of Foreclosure Sale to Bank 

of America, the former owner, and other interested parties on November 13, 2017. Joint Exhibit 37 

BANA/Nolan01-000357 - 362 

25. On November 15, 2012, NAS on behalf of Mandolin Phase 3, caused a copy of the 

notice of sale to be posted on the property and in three locations in Clark County, Nevada. Joint 

Exhibit 52. 

26. NAS, on behalf of Mandolin Phase 3, caused the notice of sale to be published on three 

dates in the Nevada Legal News.   Joint Exhibit 53.

27.  Mandolin Phase 3 and NAS sold the property at auction on February 1, 2013.   

28. NAS recorded a foreclosure deed with the Clark County Recorder on February 7, 2013, 

as Instrument No. 201302070001210 reflecting that 7510 Perla Del Mar Ave Trust purchased the 

property for $14,600 at Mandolin Phase 3's sale. Joint Exhibit 8.

29. The trustee of 7510 Perla Del Mar Ave Trust is Resources Group, LLC. 

30. Eddie Haddad is the manager of Resources Group, LLC. 

31. The “Fair Market Value” of the property at the time of the sale was $158,500.00.  See 

Joint Exhibit 33, expert report of Matthew Labuwy.  The Fair Market Value definition does not 
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consider the “forced sale” value of the real estate or the price of other comparable HOA non-judicial 

foreclosure sales, but the price which would result from negotiation and mutual agreement, after ample 

time to find a purchaser, between a vender who is willing, but no compelled to sell, and a purchaser 

who is willing to buy, but not compelled to take a particular piece of real estate.  Plaintiff stipulates 

the calculation is correct under the definition of Fair Market Value, but disputes the relevance of the 

Fair Market Value calculation to this case.     

32. The Fee Simple Impaired Value of the property at the time of the sale in comparison to 

other HOA non-judicial foreclosure sales was $14,600.  See Joint Exhibit 2, expert report of Michael 

Brunson.  Defendant stipulates the calculation is correct as to a forced HOA non-judicial foreclosure 

sale, but disputes the relevance of the Fee Simple Impaired Value calculation to this case.    

In addition to the stipulated facts, the evidence at trial will show: 

1. Bank of America/Miles Bauer would have issued a check if NAS had provided 

information needed to satisfy the super-priority; 

2. The CC&Rs contain representations that the deed of trust would survive any 

foreclosure sale; 

3. NAS acted in a self-serving and self-dealing manner in refusing to provide the super-

priority, despite its direct knowledge of Bank of America/Miles Bauer’s offer to pay.   

ARGUMENT 

I. BANA’S TENDER EXTINGUISHED THE SUPERPRIORITY COMPONENT OF THE HOA LIEN. 

In SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 334 P.3d 408 (Nev. 2014), the Nevada 

Supreme Court held that a first deed of trust holder’s pre-foreclosure tender prevents the first deed of 

trust from being extinguished.  334 P.3d at 414 ("[A]s junior lienholder, [the holder of the first deed 

of trust] could have paid off the [HOA] lien to avert loss of its security[.]").  In fact, the drafters of the 

Uniform Common Interest Ownership Act (UCIOA), adopted by Nevada as NRS 116, et seq., 

contemplated this result when drafting the super-priority provision, stating that "[a]s a practical matter, 

secured lenders will most likely pay the [nine] months assessments demanded by the association rather 

than having the association foreclose on the unit."  1982 UCIOA § 3-116 cmt. 1 (cited with approval 

in SFR Investments, 334 P.3d at 414.).   
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Further, the Nevada Real Estate Division of the Department of Business and Industry, the 

agency charged with administering the HOA Lien Statute, has explained that it is "likely that the holder 

of the first security interest will pay the super priority lien amount to avoid foreclosure by [an HOA]."  

13—01 Op. Dep’t of Bus. & Indus., Real Estate Div. 18 (2012); see also Folio v. Briggs, 99 Nev. 30, 

34, 656 P.2d 842, 844 (1983) (explaining that courts "are obliged to attach substantial weight to [an] 

agency’s interpretation" of a statute it is charged with administering).   

Nevada's Supreme Court has confirmed that the only portion of the HOA's lien that is prior to 

the first deed of trust's interest is that amount for nine months of assessments only.  Ikon Holdings, 373 

P.3d at 73.  As the Supreme Court held, "Taking into consideration the legislative intent, the statute's 

text, and statutory construction principles, we conclude the super priority lien granted by NRS 

116.3116(2) does not include an amount for collection fees and foreclosure costs incurred; rather it is 

limited to an amount equal to the common expense assessments due during the nine months before 

foreclosure."  Id. 

Even if the HOA was able to unwittingly foreclose on super-priority lien contrary to its own 

intentions, it did not do so here because BANA offered payment prior to the foreclose sale.   

Just as stated above, in SFR Investments, Miles Bauer’s letter prevents the first deed of trust 

from being extinguished. 334 P.3d 408, 414. Under longstanding Nevada law, an offer to pay is 

sufficient tender. See, e.g., Ebert v. Western States Refining Co., 75 Nev. 217, 221–22, 337 P.2d 1075, 

1077 (1959); Cladianos v. Friedhoff, 69 Nev. 41, 45, 240 P.2d 208, 210 (1952) (tender is complete 

when "the money is offered to a creditor who is entitled to receive it") (emphasis added). In Ebert, 

the Court held that a party's statement that it would pay two months' rent to exercise an option to 

purchase property was a sufficient tender, despite the failure to deliver the checks, where the seller 

indicated it would not accept them and the purchaser was at all times ready, willing, and able to 

physically deliver the checks. Id.  

After the money is offered to the creditor, "nothing further remains to be done, and the 

transaction is completed and ended." Id. Black's Law Dictionary also defines tender in terms of an 

offer of performance rather than actual performance: "A valid and sufficient offer of performance." 
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Here, the servicer at the time did exactly what the law requires, and its counsel's letter could not have 

been clearer: 

"That amount, whatever it is, is the amount BANA should be required to rightfully pay 
to fully discharge its obligations to the HOA per NRS 116.3102 and my client hereby 
offers to pay that sum upon presentation of adequate proof of the same by the 
HOA." 

Trial Ex. 32 (emphasis added). That NAS did not take the offer is irrelevant.  Tender is perfect 

and complete when the offer is made, and Nevada law comports with the law elsewhere on this point. 

See Guthrie v. Curnutt, 417 F.2d 764, 765–66 (10th Cir. 1969) ("The failure of the [tenderor] to count 

out the cash or to present a cashier's check in the actual amount does not destroy the tender. We have 

held that when a party, able and willing to do so, offers to pay another a sum of money and is told that 

it will not be accepted, the offer is a tender without the money being produced.") (emphasis added); 

see also Fresk v. Kraemer, 99 P.3d 282, 286–87 (Or. 2004) (defining tender as an "offer of payment") 

(emphasis added); Tamerlane, Ltd. v. U.S., 550 F.3d 1135, 1142–43 (Fed. Cir. 2008) (tender does not 

require an attempt to physically transfer money); APC Operating P'ship v. Mackey, 841 F.2d 1031, 

1034 (10th Cir. 1988) ("the common usage of 'tender' implies no requirement of personal delivery").   

Accordingly, BANA’s proofer of payment satisfied the super-priority portion of the lien. 

NAS did not respond to Miles Bauer. Ever. Even if BANA could have deduced the statutory 

super-priority amount and had sent a check for that amount, NAS would have erroneously deemed 

that amount insufficient to discharge the super-priority lien, as NAS took the position that nine months 

of delinquent assessments was not sufficient to extinguish the superpriority lien.  

Additionally, Miles Bauer demonstrated it was ready, willing and able to pay the superpriority 

amount of the lien when it did just that to the Master Association. On September 10, 2012, Miles Bauer 

sent the Master Association a letter just like the one it sent to Mandolin. Trial Exhibit 22. The Master 

Association, clearly unimpeded by the FDCPA, responded by sending a demand to Miles Bauer. Trial 

Exhibit 23. While that demand did not specifically inform Miles Bauer what the superpriority portion 

of the lien amounted to, they were able to make a calculation from the information in the demand to 

estimate an amount to send in. On October 4, 2012, Miles Bauer then sent another letter to the Master 

Association together with a check for what amounted to four times the superpriority lien amount. Trial 
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Exhibits 24 and 25. Miles Bauer’s actions demonstrate that BANA was ready, willing and able to 

follow through and pay the superpriority of the line in order to protect their interest in the property.  

A.  NAS’s Supposed Reliance on the FDCPA was Unreasonable.

NAS provided no other reason for rejecting Miles Bauer’s offer to pay, other than its misplaced 

and self-serving claim that the FDCPA prohibited disclosure of the super-priority lien.  This argument 

is a façade to cover its bad faith refusal to accept tender for its own personal gain, and fails miserably.   

First, as a matter of law the only justification for rejection is a belief that the offer was 

insufficient to satisfy the super-priority portion of the lien.  59 C.J.S. Mortgages § 582 (2016). That’s 

not what occurred in this case.  NAS did not refuse the offer or even reject it for that matter.  It refused 

to disclose an amount that BANA was required to pay.  NAS knew that it (1) would not get paid to 

respond to Miles Bauer; and (2) that if Miles Bauer was able to pay, NAS may not be able to recover 

it’s fees.  This will be demonstrated by the testimonial evidence at trial. 

Second NAS’s assertion of the FDCPA is not justifiable even if that matters, NAS stated the 

full assessment delinquency on each publicly recorded notice as required under Nevada state law, 

which it clearly couldn’t have done if it was prevented from doing so by the FDCPA.1 By only 

providing the full lien amount, and not the lesser superpriority amount when requested, NAS was 

clearly seeking to maximize its recovery at the cost of banks like BANA, effectively extorting senior 

beneficiaries into paying far more than NRS 116.3116 requires under the threat of losing their security 

interest and incurring costly litigation.2

1 If the FDCPA was a prohibition on providing payoff ledgers to first mortgagees as NAS 
asserts, then the conflict between state and federal law would have invalidated NRS 116.  Moreover, 
common sense dictates that in order for a first mortgagee to preserve its senior interest it must know 
the superpriority amount.  Here, NAS refused to respond to Miles Bauer’s request, let alone provide a 
payoff ledger. There were no online assessment repositories, or other means by which Miles Bauer 
could have determined the dues, especially considering each foreclosure notice listed NAS as the 
contact. 

2 NAS encouraged the HOA to foreclose on a property so that NAS could recover its collection 
costs and fees. If a property was sold to a third party investor NAS would get paid off. NAS sent an e-
mail to the HOA telling suggesting that the HOA take the property to foreclosure sale because more 
third party investors were scooping up the properties and there was a greater chance of “all part[ies] 
get[ting] paid”. Joint Ex. 37 at BANA/Nolan-01-000363.
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NAS’s reliance is nevertheless misplaced because the FDCPA only prohibits third-party 

communications made “in connection with the collection of a debt.” 15 U.S.C. § 1692c(b). A 

communication is made in connection with the collection of a debt only if the “animating purpose of 

the communication [is] to induce payment by the debtor.”  McIvor v. Credit Control Services, Inc., 

773 F.3d 909, 914 (8th Cir. 2014); Simon v. FIA Card Servs., N.A., 732 F.3d 259, 266 (3d Cir. 2013); 

Grden v. Leikin Ingber & Winters PC, 643 F.3d 169, 173 (6th Cir. 2011); Gburek v. Litton Loan 

Servicing, 614 F.3d 380, 382 (7th Cir.2010). The Ninth Circuit has held that foreclosing on a security 

interest is not a “debt collection” as defined by the FDCPA, and is thus outside the statute’s purview. 

See Santoro v. CTC Foreclosure Serv., 12 Fed. App’x. 476, 480 (9th Cir. 2001); see also Warren v. 

Countrywide Home Loans, Inc., 342 Fed. App’x 458, 460 (11th Cir. 2009) (explaining that “the plain 

language of the FDCPA supports” the conclusion that “foreclosing on a security interest is not debt 

collection activity”); Montgomery v. Huntington Bank, 346 F.3d 693, 700 (6th Cir. 2003); Nadalin v. 

Automobile Recovery Bureau, Inc., 169 F.3d 1084, 1085 (7th Cir. 1999). Unlike debt collection, 

foreclosing a lien is intended to satisfy the debt from the subject property, not from the debtor. Here, 

the FDCPA did not bar NAS from responding to BANA’s request for a super-priority payoff statement 

because the communication was not made for the purpose of inducing payment by the debtor. Rather, 

it had the “animating purpose” of inducing a junior lienholder to pay off a senior lien in connection 

with the foreclosure of the HOA’s security interest, which is “not a debt collection activity under the 

FDCPA.” Warren, 342 Fed. App’x at 460.  If NAS was concerned about “mischaracterizing” the debt 

under the FDCPA, it could have simply provided a full payoff ledger with a breakdown of the 

assessments and fees so that BANA could calculate the superpriority amount for itself. However, it 

refused to do even that, leaving BANA without the ability to calculate the superpriority amount.  

Moreover, BANA did not need permission from the Borrower to obtain the superpriority 

amount as it had explicit permission under the CC&R’s to examine the HOA’s books; CC&R’s that 

NAS had agreed to abide by in its agreement with the HOA. The CC&Rs expressly state that an 

Eligible Mortgagee is entitled to “prompt written notice” of [a]ny delinquency in the payment…which 

remains uncured for a period of sixty (60) days.  Joint Exhibit 34 at BANA/Nolan-01-000203§ 6.2.3 

There is no reasonable dispute that BANA was an Eligible Mortgage as it requested information in 
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correspondence identifying itself as the holder of a first security interest and that it identified the proper 

address of the Property. Id., Section 1.24. There is equally no dispute that BANA was entitled to 

inspect the “books and records of the Association”. Id. at BANA/Nolan-01-000206 § 6.2.6.  

Here, BANA, through its counsel Miles Bauer, sent a letter dated March 16, 2012 to Mandolin 

Phase 3, c/o NAS regarding payment of the super-priority the lien, which included a request for 

identification of the super-priority of nine months of unpaid assessments, and offering to pay that 

amount upon proof of the same.  Joint Exhibit 32. However, NAS never responded to the letter and 

rested on the excuse that the FDCPA prohibited them from providing that type of account information 

to a third party. See also stipulated fact 16.   

Throughout the process,  BANA demonstrated they were ready willing and able to pay the 

superpriority amount when they sent the same letter to the Master Association on September 10, 2010 

requesting the same information. Joint Exhibit 22. While the Master Association did not provide the 

amount of the nine months of assessments Mr. Nolan was in arrears, they did provide a statement of 

the total assessments, costs and fees due at that time. Joint Exhibit. 23. Clearly, they understood that 

the FDCPA did not apply to the request made by BANA through Miles Bauer. Once Miles Bauer got 

the statement sent by the Master Association, they sent a check for $932.83, which was not only nine 

months of assessments but included a voluntary additional amount of $707.83 to cover certain fees 

and costs. In essence, BANA tendered over four times the amount of the nine months’ delinquent 

monthly assessments.  Had the Master Association accepted the check, the superpriority would have 

been extinguished for both associations because the amount in the check Miles Bauer received the 

voided, uncashed tender check back from the Master Association on October 26, 2012. Joint Exhibit 

27.   

Between the Master Association and the Sub-Association, the message was clearly sent that 

they were unwilling to accept the money BANA was trying to send. More importantly, once Miles 

Bauer tendered the letter to Mandolin, tender was complete.  It would have been futile to send 

additional letters to NAS to seek the information needed to calculate the nine months of superpriority 

as they would not provide information.   

… 
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B. BFP is not a Defense to Tender. 

BFP is irrelevant under the doctrine of tender because the HOA cannot pass title greater than 

it has to foreclose on.  See Saticoy Bay LLC Series 2141 Golden Hill v. JPMorgan Chase Bank, 

National Association, Nev. Sup. Ct. Doc, 71246 (Dec. 22, 2017)(unpublished disposition).  As 

explained in Saticoy Bay, when the superpriority is satisfied, the HOA sale cannot extinguish the first 

deed of trust. Furthermore, where BFP is concerned, the Nevada Supreme Court went on to note that 

even if the respondent in that case were a BFP, they had done nothing to explain how being a BFP 

would revive the superpriority component of the lien. Id. at FN1.  

II. ALTERNATIVELY, WHERE PRICE DISPARITY IS GREAT, ONLY “SLIGHT” UNFAIRNESS IS 

REQUIRED TO FIND THE DEED OF TRUST SURVIVED.

If the HOA foreclosed on a super-priority lien despite the offer to pay, then the sale of the 

property for $14,600.00 was void because it was oppressive and unfair, meaning the deed of trust 

survived the HOA’s foreclosure sale.  The Nevada Supreme Court just confirmed that to set aside an 

association’s foreclosure sale or hold that the sale did not extinguish a senior deed of trust, there “must 

[ ] be a showing of fraud, unfairness, or oppression.”  Nationstar Mortgage, LLC v. Saticoy Bay LLC 

Series 2227 Shadow Canyon, 405 P.3d 641 (2017).  BANA will refer to the foregoing case as Shadow 

Canyon in order to distinguish it to this Court, from the several other Saticoy Bay cases. But the 

Supreme Court made clear that the foreclosure-sale price is a highly relevant factor, explaining that 

only “slight” evidence of unfairness is needed to overturn a sale where the price “inadequacy is 

palpable and great”: 

It is universally recognized that inadequacy of price is a circumstance 
of greater or lesser weight to be considered in connection with other 
circumstances impeaching the fairness of the transaction as a cause of 
vacating it, and that, where the inadequacy is palpable and great, 
very slight additional evidence of unfairness or irregularity is 
sufficient to authorize the granting of the relief sought. 

Id., at 15 (emphasis added).  Here, the elements of grossly inadequate price and unfairness in the sale 

are satisfied.

 A. The Property Was Sold for 9% of its Fair Market Value. 

Under binding Nevada Supreme Court precedence, Fair Market Value does not ask the 

question of whether the price of $14,600 was “fair” in comparison to other HOA foreclosure sales.  
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The Fair Market Value standard contemplates what the property would have sold for outside of the 

forced sale setting.  Specifically, the Fair Market Value standard is defined as a sale which is not the 

fair “forced sale” value of the real estate, but the price which would result from negotiation and mutual 

agreement, after ample time to find a purchaser, between a vendor who is willing, but not compelled 

to sell, and a purchaser who is willing to buy, but not compelled to take a particular piece of real estate 

Restatement (Third) of Prop.: Mortgages § 8.3 cmt. b (1997). See also Shadow Wood Homeowners 

Ass’n v. New York Cmty. Bancorp, Inc., 132 Nev. Adv. Op. 5, 366 P.3d 1105, (2016). 

To illustrate, in Shadow Canyon, the Supreme Court compared a $35,000.00 association-

foreclosure-sale price to an appraisal showing the fair-market value of free and clear title to the subject 

property was $335,000.00 to determine the association sold the property “for roughly 11 percent of 

[its] fair market value.”  See Nationstar, 405 P.3d at 649.  The Supreme Court explained that this 

comparison between fair-market value and foreclosure-sale price was the same method it utilized in 

Shadow Wood to determine whether that association “sold [the] property at its foreclosure sale for an 

inadequate price[.]”  Id., at 648 (quoting Shadow Wood Homeowners Ass’n v. New York Cmty. 

Bancorp, Inc., 132 Nev. Adv. Op. 5, 366 P.3d 1105, 1112 (2016) (citing Long v. Towne, 98 Nev. 11, 

13, 639 P.2d 528, 530 (1982))).  In fact, this test – comparing the fair market value of the foreclosed 

property to the foreclosure-sale price – has been used by the Nevada Supreme Court to determine the 

validity of forced-sale transactions continuously since 1865.  See Runkle v. Gaylord, 1 Nev. 123, 129 

(1865) (“To say that a mortgagee with a power to sell, who has an encumbrance on the estate of less 

than one-third of its value—an encumbrance which five or six months’ rent will discharge—has the 

right to sell the estate absolutely to the first man he meets who will pay the amount of the encumbrance, 

without any attempt to get a larger price for it, would in our opinion be equivalent to saying fraud and 

oppression shall be protected and encouraged.”) (emphasis added).   

In light of the recent and binding Shadow Canyon decision, it is impossible for Plaintiff to 

prevail in any argument that the price  he paid for the property at the HOA’s foreclosure sale was in 

any way adequate. The Nevada Supreme Court compared the forced-sale price to the fair market value 

of the subject property in Runkle in 1865, in Golden in 1963, and in the association foreclosure sale 

context specifically in 2016 and 2017 in Shadow Wood and Shadow Canyon, respectively.  That is 
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clearly the test that applies here, and Plaintiff’s claims to the contrary are expressly contradicted by 

150 years of crystal-clear Nevada law.   

B. BANA Demonstrated Unfairness. 

In light of this “palpabl[y] and great[ly]” inadequate sales price, only slight evidence of 

unfairness is needed to set aside the foreclosure sale.  See Shadow Canyon, 405 P.3d at 649 

(emphasis added).  There is more than “slight evidence of unfairness” if the HOA’s foreclosure is 

construed as a super-priority foreclosure, as the HOA’s super-priority lien was extinguished prior to 

the HOA foreclosure sale. Slight evidence of unfairness is further shown by the NAS’s refusal to even 

provide the correct super-priority amount to BANA in advance of the sale, conveniently hiding behind 

the FDCPA in order to serve its own interests. NAS sent an e-mail to the HOA suggesting that the 

HOA take the property to foreclosure sale because more third party investors were scooping up the 

properties and there was a greater chance of “all part[ies] get[ting] paid”. Joint Ex. 37 at BANA/Nolan-

01-000363. However, when NAS is asked questions during trial it is most likely they will identify “all 

part[ies]” as just themselves and the HOA. Not anyone else with any interest in the property.  

Further, NAS was unfair because they failed to properly notice BANA regarding the 

foreclosure Sale.  Included in the requirements is a mandate that the notice must describe the 

deficiency in payment and separately must “describe” the deficiency in the notice.  See NRS 

116.31162(2). To the contrary, each and every notice refers to the CC&Rs, which expressly state a 

deed of trust cannot be extinguished.  See Trial Ex. 34 at BANA/Nolan-01-000208, CC&Rs at §6.3.11.  

Because nothing in the notice “describes’ the super-priority component of the lien and if anything 

refutes it, Miles Bauer requested this information.  In essence, Miles Bauer requested notice of the 

amount of the super-priority component of the lien (if any) missing from the recorded notices 

themselves.  NAS’s failure to provide notice—particularly upon request—is precisely the type of 

unfairness contemplated in Shadow Canyon.  See Shadow Canyon, 405 P.3d 641, 648 (stating that the 

non-exhaustive list of unfairness includes misrepresentation and failure of notice).   

In sum, the sale was the foreclosure sale was the result of unfair acts on the part of NAS. They 

refused to provide BANA with a payoff amount of any kind, let alone the amount that would constitute 

the superpriority portion of the loan. 
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C. Plaintiff is Not a Bona Fide Purchaser.

To the extent the court is required the balance the equities, Plaintiff cannot establish that it was 

a bona fide purchaser. The party claiming to be a bona fide purchaser bears the burden of proof.  Nev. 

Rev. Stat. § 111.325; see also Berge v. Fredericks, 95 Nev. 183, 185, 591 P.2d 246, 248 (1979) 

(explaining that the putative bona fide purchaser “was required to show that legal title had been 

transferred to her before she had notice of the prior conveyance to appellant”); see also [RLP-Ampus 

Place, LLC v. U.S. Bank, Nev. Sup. Ct. Doc. 71883 (Dec. 22, 2017)(unpublished disposition).  Even 

if that burden is satisfied, it is but one factor toward equitable balancing.  Shadow Wood, 366 P.3d at 

1115.  Moreover, the bona fide purchaser doctrine cannot alter the legal effect of tender, and as such, 

balancing of the equities is not required. Even if the doctrine were relevant, Plaintiff’s is not a bona 

fide purchaser.   

In Shadow Wood, the Court reiterated that a subsequent purchaser is a bona fide under 

common-law principles if it takes the property “for a valuable consideration and without notice of 

prior equity, and without notice of facts which upon diligent inquiry would be indicated and from 

which notice would be imputed to him, if he failed to make such inquiry.”  Shadow Wood, 366 P.3d 

at 1115 (citing Bailey v. Butner, 64 Nev. 1, 19, 176 P.2d 226, 234 (1947)).  Here, Plaintiff had actual 

notice of the Deed of Trust Prior to the HOA foreclosure sale, which contains the beneficiary’s right 

to pay off any association lien. Joint Trial Ex. 3, PUD Rider (“If Borrower does not pay [HOA] 

assessments and assessments when due, then Lender may pay them.”); Id.  Plaintiff’s responses to 

BANA’s discovery requests (Admitting in its response to RFA No. 8 that prior to purchasing the 

property that Plaintiff had knowledge of the Deed of Trust recorded against the property). Joint Exhibit 

46.  

Additionally, Plaintiff: (1) conducted research on the market value of the property, (RFA 6); 

(2) knew the HOA recorded a Notice of Delinquent Assessment Lien on January 4, 2012 (29 years

before the Deed of Trust was to mature); (3) the statute creating the HOA lien stated that only nine 

months of assessments were superior to the Deed of Trust; and (4) as of the date of the HOA 

foreclosure sale, the Deed of Trust had not been released.  Plaintiff, himself a real-estate agent, knew 

exactly the risks of purchasing this property without inquiry into whether this was a super-priority 

APP000193



16 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

A
K

E
R

M
A

N
 L

L
P

1
16

0
 T

O
W

N
 C

E
N

T
E

R
 D

R
IV

E
, 

S
U

IT
E

 3
30

L
A

S
 V

E
G

A
S

, 
N

E
V

A
D

A
 8

91
44

T
E

L
.:

 (
70

2
) 

6
34

-5
00

0 
–

F
A

X
: 

(7
02

) 
38

0
-8

57
2

sale, and whether payment was offered or provided.  Indeed, Mr. Haddad was no novice who was 

somehow led to believe he was purchasing a $158,600.00 property for $14.600.00.  He is a 

sophisticated real estate broker and investor who not only knew the Las Vegas real estate market, but 

who knew Plaintiff was purchasing an encumbered interest in the Property. Mr. Haddad has owned 

his own real estate brokerage for 20 years, is himself a broker, and has been purchasing properties in 

Nevada for 10 years.  Consequently, to the extent Plaintiff has any interest in the Property that interest 

is subject to the Deed of Trust.

CONCLUSION 

For all of the above reasons, the Court should enter judgment in BANA’s favor and rescind 

the sale. In the alternative, the Court should find that Plaintiff took title to the property subject to 

BANA’s Deed of Trust. The evidence conclusively supports BANA’s requested remedy. The HOA, 

at best, conducted a sub-priority sale, as demonstrated by NAS’s course of conduct. Likewise, the 

tender satisfied the super-priority portion of the lien and the sale was sub-priority only. Once the super-

priority was tendered, the question of whether Plaintiff was a bona fide purchaser is moot. The Deed 

of Trust survived the sale under both or either situation. Assuming arguendo, that equitable balancing 

is required, the equities fall in BANA's favor and dictate the same outcome –the Deed of Trust survived 

the sale and the property remains encumbered.  

DATED this 9th day of February 2018. 

AKERMAN LLP 

/s/ Karen A. Whelan  
DARREN T. BRENNER, ESQ. 
Nevada Bar No. 8386 
REBEKKAH B. BODOFF, ESQ. 
Nevada Bar No. 12703 
KAREN A. WHELAN, ESQ. 
Nevada Bar No. 10466 
1160 Town Center Drive, Suite 330 
Las Vegas, Nevada 89144 

Attorneys for Defendant Bank of America, N.A.
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of AKERMAN LLP, and that on this 9th day of 

February, 2018, I caused to be served a true and correct copy of the foregoing TRIAL BRIEF, in the 

following manner: 

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced 

document was electronically filed on the date hereof and served through the Notice of Electronic Filing 

automatically generated by the Court's facilities to those parties listed on the Court's Master Service 

List as follows: 

LAW OFFICES OF MICHAEL F. BOHN, ESQ., LTD.
Eserve Contact  office@bohnlawfirm.com   
Michael F Bohn Esq   mbohn@bohnlawfirm.com 

/s/ Carla Llarena 
An employee of AKERMAN LLP
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