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I.

ISSUE PRESENTED FOR REVIEW

1. Whether Martinez is entitled to equitable tolling from August 5, 2008

to December 10, 1010.

II.

BAIL STATUS OF APPELLANT

Fredys Martinez is a Nevada state prisoner currently housed at Lovelock

Correctional Center in Lovelock, Nevada.  Martinez was convicted of Burglary While

in Possession of a Deadly Weapon, Battery With Use of a Deadly Weapon, and First

Degree Kidnaping With Use of a Deadly Weapon. (EOR 460-61.)  He is serving two

life sentences with minimum parole eligibility of sixty (60) months on the first degree

kidnaping charge. (Id.) 1

III.

STATEMENT OF JURISDICTION

This is an appeal from a judgment of the United States District Court denying

a Petition for Writ of Habeas Corpus brought pursuant to 28 U.S.C. § 2254 on

February 25, 2013. (EOR 1-6.)  The district court granted Martinez a Certificate of

1 Citations to “EOR” refer to Martinez’s Excerpts of Record filed with this

Opening Brief. Citations to “CR” refer to the Clerk’s Record in the district court and

citations to “Ex.” refer to the Exhibits filed with Martinez’s federal petition and are

found at CR 30-31 and 43.

1
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Appealability (COA). (EOR 5-6.)

IV.

STATEMENT OF THE CASE

A. Procedural History

On September 29, 2006, the State filed an Indictment charging Martinez with

Burglary While in Possession of a Deadly Weapon, Battery With Use of a Deadly

Weapon, First Degree Kidnaping With Use of a Deadly Weapon, and Sexual Assault

With Use of a Deadly Weapon.  (EOR 111-13.)  

Martinez was arraigned on October 5, 2006, represented by Deputy Public

Defender, Kathleen M. Hamers.  A court interpreter was present. (EOR 129-32.) 

Martinez pled not guilty to the charges as listed in the Indictment.  (Id.)  The trial

commenced on April 11, 2007 and concluded on April 12, 2007.  (EOR 158-416.)

The jury returned a verdict of guilty on all the charges except Count IV (Sexual

Assault with Use of a Deadly Weapon. (EOR 545-55.)  The trial court sentenced

Martinez on May 24, 2007.  (EOR 456-59.)  The Judgment of Conviction was filed

on May 31, 2007.  (EOR 460-61.) 

Martinez timely appealed from the Judgment of Conviction.  (EOR 462-64.) 

Martinez filed the Opening Brief on December 12, 2007.  (EOR 467-79.)  The

2
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Nevada Supreme Court filed its Order of Affirmance on May 7, 2008.  (EOR 25-31.) 

Remittitur issued on June 3, 2008.  (EOR 497.)   

On April 21, 2010, Mr. Martinez, in proper person, filed a Motion to Vacate

his Judgment of Conviction, arguing that he did not get a fair trial because his

statements to the jury were not interpreted. (EOR 543-47.)  On May 21, 2010, the trial

court entered an Order Denying Defendant’s Pro Per Motion to Vacate the judgment

of conviction. (EOR 564-65.)  Martinez timely appealed the trial court’s decision

denying the motion to vacate.  (CR 31, Ex. 42.)  On November 12, 2010, the Nevada

Supreme Court issued its Order of Affirmance.  (EOR 23-24.)  Remittitur issued on

December 7, 2010.  (CR 31, Ex. 46.)

On April 30, 2010, Martinez filed a Petition for Writ of Habeas Corpus (Post-

Conviction). (EOR 548-54.)  The trial court issued the Findings of Fact, Conclusions

of Law and Order denying the state habeas petition on September 13, 2010.  (EOR

14-19.)2  The Notice of Entry of Order was filed on March 8, 2011.  (Id.)  The court

did not appoint counsel or conduct an evidentiary hearing.

/ / / 

/ / / 

2 The trial court denied the petition twice; once on September 13, 2010

(EOR 14-19) and again on January 25, 2011 (EOR 20-22).

3
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Martinez timely appealed.  (CR 31, Ex. 45.)  The Nevada Supreme Court filed

the Order of Affirmance on May 9, 2011 and July 13, 2011.  (EOR 8-10; 11-13.)3 

Remittitur issued on June 3, 2011.  (CR , Ex. 57.)

V.

SUMMARY OF ARGUMENT

Martinez’ statute of limitations period commenced running on August 5, 2008,

the date on which his judgment of conviction became final by the conclusion of direct

review. He had one year from that date in which to file his federal petition.  Martinez

did not file his federal petition until December 10, 2010.  However, Martinez

maintains that due to a number of circumstances beyond his control he is entitled to

equitable tolling which renders his petition timely filed.

Martinez contends he can establish that he exercised reasonable diligence in

pursuing his rights and that his attorney’s neglect, his inability to speak, read, or write

English, and the lack of Spanish language materials at the prison law library were

extraordinary circumstances beyond his control which stood in the way of his timely

filing the federal petition.  Without the ability to speak, read or write in English,

3 Martinez appealed the denial of his state habeas petition twice.  He first

appealed on November 16, 2010 after the hearing denying his petition and then again

on March 21, 2011 after the written Notice of Entry of Order was filed. (See CR 31,

Ex. 45, 51.)

4
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Martinez was denied meaningful access to the law library and was forced to rely on

other inmates to translate materials for him. 

Martinez eventually befriended an inmate who could assist him with his legal

case, with translation help from Spanish speaking inmates.  After Martinez obtained

his file from appellate counsel, and with the help of the inmates, he wasted no time

in filing pleadings in state court in an effort to exhaust his federal claims.  Martinez

filed a motion to vacate and a state habeas petition on April 10, 2010.  While those

pleadings were working there way through the state courts, Martinez filed the federal

petition on December 10, 2010.  Martinez contends that the delay in filing his federal

petition was not unreasonable.

Martinez has established that he diligently pursued his case but extraordinary

circumstances stood in his way and prevented him from timely filing the federal

petition.

VI.

LEGAL ARGUMENT

A. MARTINEZ IS ENTITLED TO EQUITABLE TOLLING FROM

AUGUST 5, 2008 TO DECEMBER 10, 2010. 

1. Standards of Review.

This Court reviews de novo the district court’s decision to dismiss a petition

5
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for writ of habeas corpus on statute of limitations grounds.  Miles v. Prunty, 187 F.3d

1104, 1105 (9th Cir. 1999). “If the facts underlying a claim for equitable tolling are

undisputed, the question on whether the statute of limitations should be equitably

tolled is also reviewed de novo.  Otherwise, findings of fact made by the district court

are to be reviewed for clear error.”  Spitsyn v. Moore, 345 F.3d 796, 799 (9th Cir.

2003)(citations omitted).

2. AEDPA’S Statute of Limitations.

Martinez’ case is governed by the AEDPA (Antiterrorism and Effective Death

Penalty Act). 28 U.S.C. § 2244.  The AEDPA provides the following, regarding its

statute of limitations and tolling provisions:

(1) A 1- year period of limitations shall apply to an application for a

writ of habeas corpus by a person in custody pursuant to the

judgment of a State court.  The limitations period shall run from

the latest of -

(A) the date on which the judgment became final by the

conclusion of direct review or the expiration of the time for

seeking such review;

...

(2) The time during which a properly filed application for State post-

conviction or other collateral review with respect to the pertinent

judgment or claim is pending shall not be counted toward any

period of limitation under this subsection.

28 U.S.C. § 2244(d)(1) and (2).

6
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The time for filing a federal habeas petition is tolled following a direct appeal,

during which time a petitioner could have sought certiorari review, even if the

petitioner did not do so. Bowen v. Roe, 188 F.3d 1157, 1158-59 (9th Cir. 1999).  A

petitioner has 90 days from the conclusion of direct review to file a petition for writ

of certiorari with the Supreme Court. Id.

In addition to this statutory tolling, this Court has long recognized that

petitioners can establish equitable grounds for tolling.  Under this doctrine, “the time

bar of 28 U.S.C. § 2244(d)(1) can be tolled if extraordinary circumstances beyond a

prisoner’s control make it impossible to file a petition on time.”  Calderon v. United

States District Court (Kelly), 163 F.3d 530, 541 (9th Cir. 1998), abrogated on other

grounds by Woodford v. Carceau, 538 U.S. 202 (2003); Lott v. Mueller, 304 F.3d

918, 924 (9th Cir. 2002) (“[t]he equitable tolling doctrine permits tolling” of the

statute of limitations ).  The United States Supreme Court has recently confirmed that

equitable tolling is available to a habeas petitioner who can show that “(1) he has

been pursuing his rights diligently, and (2) that some extraordinary circumstance

stood in his way and prevented timely filing.” Holland v. Florida, 130 S.Ct. 2549,

2562 (2010)(citing Pace v. Diguglieilmo, 544 U.S. 408 at 418 (2005)).

The “impossibility” requirement of equitable tolling described in Calderon,163

F.3d 530, 541, does not appear in Holland, and in any event is a term of art that has

7
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not been applied literally by this Court.  Harris v.  Carter, 515 F.3d 1051, 1055 n.5

(9th Cir. 2008)(“Despite the unequivocal ‘impossibility’ language in our standard, we

have not insisted that it be literally impossible for a petitioner to file a federal habeas

petition on time as a condition of granting equitable tolling.”).   Equitable tolling is

appropriate when a petitioner’s  untimely filing is caused by any of a number of

circumstances, including  gross negligence by the petitioner’s attorney, Holland v.

Florida, 130 S.Ct. at 2563-65 and Spitsyn v. Moore, 345 F.3d 796, 800-802 (9th Cir.

2003), errors by the district court, Corjasso v. Ayers, 278 F.3d 874, 878 (9th Cir.

2002), the petitioner’s mental incompetency, Calderon (Kelly), 163 F.3d at 541, the

petitioner’s inability to obtain his file, Lott v. Mueller, 304 F.3d 924-925, and the

petitioner’s inability to communicate in English, Mendoza v. Carey, 449 F.3d 1065,

1069-1070 (9th Cir. 2006).

In the present case, the Nevada Supreme Court issued the Order of Affirmance

on May 7, 2008 on Martinez’ direct appeal.  (EOR 25-31.)  Therefore, Martinez’ date

of finality, as defined by § 2244 (d)(1)(A), was August 5, 2008 because that was the

date on which his “judgment (of conviction) became final by the conclusion of direct

review.”  Martinez did not file his federal habeas petition until December 10, 2010.

(EOR 98-110.)  Thus, unless Martinez can establish that he is entitled to either

statutory or equitable tolling during this time period, his federal petition is untimely. 

8
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Martinez contends that he can establish that he is entitled to equitable tolling.

3. Extraordinary Circumstances Stood in the Way of Martinez’

Timely Filing the Federal Petition.

Martinez contends he can establish that he exercised reasonable diligence in

pursuing his rights and that his attorney’s neglect, his inability to speak, read, or write

English, and the lack of Spanish language materials at the prison law library were

extraordinary circumstances beyond his control which stood in the way of his timely

filing the federal petition.

a. Martinez does not speak, read or write in English.  As a non-

English speaking inmate, Martinez was denied meaningful

access to the law library.

Martinez was unable to speak, read or write in the English language at the time

he was attempting to prepare and file his state and federal habeas petitions.  He was

also a pro se litigant (with a 6th grade education) during the times relevant to the

filing of his petition.4  Without the ability to speak, read or write in English, Martinez

was denied meaningful access to the law library and was forced to rely on other

inmates to translate materials for him. 

4 In Brown v. Roe, 279 F.3d 742 (9th Cir. 2002) this Court determined that

equitable tolling consideration may be warranted where the petitioner had a 3rd grade

education and was illiterate. Id. at 745-46.  As was the case with Brown, Martinez has

not had an opportunity to fully develop this aspect of his equitable tolling claim in the

district court. 

9
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A prisoner’s lack of English-language abilities may render him unable to file

a timely petition.  In Mendoza v. Carey, 449 F.3d 1065, this Court acknowledged that

the “combination of (1) a prison law library’s lack of Spanish-language legal

materials, and (2) a petitioner’s inability to obtain translation assistance before the

one-year deadline” could constitute extraordinary circumstances sufficient to warrant

equitable tolling.  Id. at 1069.  This Court relied on its earlier decision in

Whalem/Hunt, in which the key issue was the fact that the prison had made

unavailable a copy of the AEDPA. Id. at 1069 n.3 (citing Whalem/Hunt v. Early, 233

F.3d 1146, 1148 (9th Cir. 2000)).  Here, the prison failed to provide Martinez

translated copies of legal materials which he contends is the functional equivalent of

the issue in Whalem/Hunt.

This Court has recognized that prisoners, even in the best of circumstances,

face difficulties in litigating their cases.   See Rand v. Rowland, 154 F.3d 952, 958

(9th Cir. 1998) (en banc) (describing the “unique handicaps prisoner face in

prosecuting their own cases”). This was particularly true for Martinez, who speaks

no English and was forced to rely on other prisoners to translate for him, and to

actually prepare his pleadings.  Adding to his difficulties is the fact that Martinez has

only a sixth grade education and, during the relevant time period, Martinez was

placed in segregation which made access to the law library and legal materials even
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more difficult. (See EOR 54-59.)  During the period of segregation, Martinez was not

allowed to have any letters or grievances translated into English nor any legal

documents translated into Spanish. (Id.)  Under these circumstances, Martinez’ delay

in filing the federal petition was not unreasonable and should be excused on the basis

of equitable tolling. 

The district court disagreed that Martinez’ language problem was a grounds for

equitable tolling.  The court found that because some of the letters Martinez wrote to

counsel and/or the court seeking assistance were also contemporaneously translated

into English, Martinez must have had assistance in translation and therefore, Martinez

could not establish that his “limited proficiency in English was [] an extraordinary

circumstances that prevented him from filing a petition.” (EOR 3)

Martinez contends that the district court’s focus on a handful of letters or

prison Kites which were translated into English by other inmates should not defeat

his claim that he was impeded by his lack of English language skills.  The referenced

translated requests show only that Martinez diligently sought assistance in litigating

his case but was forced to rely on the beneficence of other inmates, often to his

detriment.  Additionally, the grievances translated by other inmates do not reflect that

Martinez had access to Spanish speaking law clerks or Spanish language materials. 

Moreover, simply because Martinez may have had assistance from an inmate capable
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of translating a prison grievance from Spanish to English does not mean that the

inmate could provide meaningful legal assistance.

In Mendoza, the prisoner alleged that there were no Spanish-language legal

materials in either of the California prisons he was transferred to following his

conviction. Id. 449 F.3d at 1067.  Eventually, he was able to locate, through

“conversations with people in the prison yard,” a Spanish-speaking inmate who was

able to assist him.  Id.  With this inmate’s assistance, he filed numerous state post-

conviction pleadings.  Almost a year after initiating his state court litigation, the

prisoner filed an untimely petition in the federal court.  Id. at 1067-68.  

The Court concluded that “[b]ecause Mendoza alleged that he lacks English

language ability, was denied access to Spanish-language materials, and could not

procure the assistance of a translator during the running of the AEDPA limitations

period, he had alleged facts that, if true, may entitle him to equitable tolling.” 

Mendoza, 449 F.3d at 1071.  The Court remanded the case for an evidentiary hearing

to determine the truth of Mendoza’s proffer.  Id. at 1067

Martinez faced similar difficulties in litigating his case.  After the conclusion

of his direct appeal, Martinez “was unable, despite diligent efforts, to procure either

legal materials in his own language, or translation assistance from an inmate, library

personnel or other source.”  Mendoza, 449 F.3d at 1070.  
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Martinez’ inability to speak, read, or write English has been apparent

throughout his legal proceedings.  While attempting to pursue his legal rights, 

Martinez, on several occasions, grieved to prison officials the difficulties he was

having with the law library regarding obtaining materials in Spanish.  For example,

on September 12, 2007, Martinez filed an inmate request form seeking help to send

a letter to the Supreme Court for a copy of a document that had been thrown away

when he was transferred to another prison. (EOR 466.)  This is a task which an

English speaking inmate could perform without assistance.  Having to seek

translation assistance from other inmates in every instance and for every task added

to the delay in Martinez’ case.  

In March 2009, Martinez filed an Informal Grievance against the law library

for failing to make legal copies or translate letters from Spanish to English. (EOR

517; see also EOR 54-59.)  Martinez filed another grievance against the law library

on July 21, 2009 complaining that the supervisor discriminated against him because

he is Hispanic. (EOR 523-30.) 

States must provide inmates with “meaningful access” to the courts. See

Bounds v. Smith, 430 U.S. 817, 823 (1977) (citing Ross v. Moffit, 417 U.S. 600, 616

(1974)). This right of access requires that the state provide prisoners with “adequate

law libraries or adequate assistance from persons trained in the law.” Id. at 828. 
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When determining whether a program adopted by a state meets this standard a court

must look at the plan as a whole. Id. at 831.  The Supreme Court in Bounds affirmed

inmates’ right of access to the courts and held that “law libraries or other forms of

legal assistance are needed to give prisoners a reasonably adequate opportunity to

present claimed violations of fundamental constitutional rights to the courts.” Id. at

821, 825. Later, the Court narrowed the scope of Bounds and held that an inmate

must “establish relevant actual injury,” which may be accomplished by

“demonstrat[ing] that the alleged shortcomings in the library or legal assistance

program hindered his efforts to pursue a legal claim.” Lewis v. Casey, 518 U.S. 343,

351 (1996).  Lewis and Bounds continue to require that prisoners be provided

sufficient “tools ... that the inmates need in order to attack their sentences, directly or

collaterally, and in order to challenge the conditions of their confinement.” Hebbe v.

Pliler, 627 F.3d 338, 342-3 (9th Cir. 2010) (quoting Lewis, 518 U.S. at 355, and

citing Bounds, 430 U.S. at 828). 

Martinez contends that the Nevada Department of Corrections did not provide

the tools necessary for him to litigate his case because the prisons lacked Spanish

speaking inmates trained in the law or Spanish language legal materials. Further

exacerbating matters for Martinez, Lovelock Correctional Center in 2007 instituted

a paging system to access the law library.  Inmates were no longer allowed direct
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access to the law library or to the inmate law clerks who ran the law library.  Requests

had to be specific, meaning they must include case names and citations, and be

written on the appropriate form.  Additionally, due to Martinez’ placement in

administrative segregation and/or disciplinary segregation between September 21,

2008 and February 19, 2009, Martinez’ ability to access the  law library and obtain

assistance was further restricted. (EOR 54-59.) While in administrative segregation,

Martinez could only request, by Kite, that an inmate law clerk visit the segregation

unit where he was housed. After visiting, the law clerk still had the ability to deny any

requests. No general requests for help would be acknowledged and any materials

provided by the law clerks were delivered under the supervision of a correctional

officer, through the food hole in the door. The further restriction of his ability to

access the law library or law clerks made it even more difficult for Martinez to obtain

the documents and legal assistance necessary to proceed with his case.  (See Id.)

While it is true, as the district court pointed out, that Martinez had assistance

in translating some of his requests, that fact fails to establish that he had access to any

legal documents or materials in Spanish.  Nor does it reflect that Martinez had any

assistance from a Spanish speaking inmate law clerk.  In fact, it appears Martinez had

only limited assistance from the law library and relied almost exclusively on other

inmates who were not law clerks to translate for him.
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The court further found that the paging system is no different from what other

inmates face and thus, did not create an extraordinary circumstance for Martinez.

(EOR 4.)  The district court failed to consider that the paging system would have

proven especially difficult for a non-English speaking inmate.  The impediment

imposed by the paging system may not be an extraordinary to similarly situated

English speaking inmates but it certainly aggravated Martinez’ ability to access any

Spanish language legal materials he needed to litigate his case.  Martinez contends

that his lack of English language skills, the lack of meaningful access to the prison

law library, and the prison’s failure to provide Spanish language materials or Spanish

speaking law clerks were extraordinary circumstances that stood in the way of his

filing the federal petition timely.

The prisons in which Martinez was housed did not maintain Spanish-language

libraries, books, employees, or other materials that would inform him of the AEDPA

time limits or assist him with filing in petition. (See EOR 54-59.)  Like the petitioner

in Mendoza, Martinez was able to eventually file state and federal post-conviction

motions and petitions, but only because he diligently sought and fortuitously received

the assistance of Spanish-speaking inmates who were willing to help him.

  In early 2010, Martinez met an inmate, Gene Allen, in the yard at Lovelock

Correctional Center.  Mr. Allen was not a Spanish speaker but, with translation
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assistance from other inmates, Martinez was able to communicate with him about his

case.  Mr. Allen was not a law clerk but provided legal advice to Martinez.  With Mr.

Allen’s assistance, Martinez sought information about the status of his case and

requested state habeas corpus documents from the law library. (Id.)  At the end of

January 2010, appellate counsel sent Martinez his file. (EOR 534.)  Shortly thereafter,

Martinez, with Mr. Allen’s help and translation assistance from other inmates

prepared and filed the Motion to Vacate and State Habeas Petitions in state court.

(EOR 543-54.)

Due to Martinez’s inability to communicate in English, he was effectively

denied meaningful access to the law library and legal assistance.  These problems

were further compounded by Martinez’ lack of education and the prison’s paging

system protocols, which were especially difficult for a non-English speaker.  Martinez

contends these factors combined to impede his ability to timely file the federal

petition.

b. Martinez could not obtain a copy of his case file from

appellate counsel.

Further compounding Martinez’ struggles to pursue his case was his inability

to obtain his file from counsel and counsel’s failure to notify him of the Nevada

Supreme Court’s decision.
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The United States Supreme Court has recognized that an attorney’s egregious

misconduct may entitle a petitioner to equitable tolling.  Holland v. Florida, 130 S.Ct.

at 2562-63.  Equitable tolling may not extend to a “garden variety claim of excusable

neglect.”  Id. at 2564 (citing Irwin v. Dep’t of Veterans Affairs, 498 U.S. 89, 96

(1990)).  On the other hand, equitable tolling does not require a showing of “bad

faith, dishonesty, divided loyalty, mental impairment or so forth on the lawyer’s part.” 

Id. at 2574.  

In Holland, the Court specifically recognized that a lawyer’s failure to notify

his client of the state supreme court’s final decision was one of several errors that

went beyond “simple negligence” and instead “violated fundamental cannons of

professional responsibility.”   Id. at 2564.  The Court also cited, with approval,

several lower court decisions recognizing that equitable tolling was appropriate when

an attorney’s misconduct obstructed the timely filing of a petition. Id. at 2560, 2564.

This Court has previously held that “equitable tolling may be appropriate when a

prisoner has been denied access to his legal files.” Lott v. Mueller, 304 F.3d. 918, at

924. Without access to his files, it was “unrealistic to expect [a petitioner] to file a

meaningful petition on his own within the limitations period.” Id. This Court

concluded the failures of counsel may rise to the level to warrant equitable tolling. Id.

at 802.
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In the present case, Martinez was unable to communicate with his appellate

counsel and obtain a copy of his case file, and was never advised as to the status of

his appeal.  During this time, Martinez worked diligently to obtain, not only his case

file, but also information regarding the outcome of his direct appeal.  He was unable

to do so because his appellate attorney, Kedrick Bassett, did not return his calls nor

respond to his letters. (EOR 54-59.)  Bassett had an ethical obligation to “keep [his]

client reasonably informed about the status of the matter” and to “promptly comply

with reasonable requests for information.” Nevada Rules of Prof’l Conduct, Rule 1.4

(a)(3) and (4).  Bassett met neither of these obligations.

Martinez made efforts to obtain his files and/or information about his case.

(See EOR 513-14; 515-16.)  At some point in early 2009, Martinez made contact with

Bassett, who advised that the appeal was still pending. (EOR 515-16.)  This was

incorrect.  In the end, appellate counsel, did not send Martinez his file until late

January 2010. (EOR 534.)  This occurred well after Martinez’ federal limitations

period had expired.  Martinez had one full year on his federal limitations period at the

conclusion of his direct appeal.  By the time he learned of the Nevada Supreme

Court’s decision and received his file from Bassett, his federal limitations period had
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already expired.5  At any time within that 365 day period had Bassett simply

responded to Martinez’ letters, in Spanish, Martinez could have obtained his files and

filed the federal petition within the limitations period.6  Accordingly, Bassett’s failure

to send Martinez his file and to notify his client of the resolution of his case, directly

impacted Martinez’ ability to meet the federal limitations deadline.

Martinez maintains that his inability to communicate with his appellate

attorney, obtain his case files, and learn of the status of his appeal, created an

extraordinary circumstance which prevented him from filing his federal petition in a

timely manner.

 4. Martinez exercised reasonable diligence in pursuing his rights.

Martinez must show for equitable tolling purposes that he was reasonably

diligent. Holland v. Florida, 130 S.Ct. 2549, 2565.  The diligence that is required for

equitable tolling purposes is not “maximum feasible” diligence but “reasonable”

5 It is not entirely clear when Martinez learned that his appeal was

concluded.  However, it is logical to assume he learned of the Nevada Supreme

Court’s decision sometime after he wrote a letter to the court asking for the status of

his appeal. (See EOR 539-42.)  Or when Bassett sent the file in late January 2010.

(EOR 534.)

6 Bassett may have written to Martinez regarding his case but Martinez’

letters to Bassett suggest that he did not understand what was written in Bassett’s

letters (assuming there were any).  Thus, it does not appear that any correspondence

coming from Bassett was translated into Spanish for the benefit of his client. (See

EOR 535-38.)
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diligence. Id. (citing Starns v. Andrews, 524 F.3d 612, 618 (5th Cir. 2008))(quoting

Moore v. Knight, 368 F.3d 936, 940 (7th Cir. 2004)).  Martinez showed reasonable

diligence in the pursuit of his rights. 

Prior to receiving his file from Bassett, Martinez attempted to pursue

information about his case by writing to counsel (see EOR 513-14; 515-16), and the

courts (see EOR 522, 531.)  The district court found that Martinez was not diligent

in litigating his case because after learning that his appeal had concluded in February

2010 he did not file his federal petition for seven (7) months. (EOR 5.)  The court

found that Martinez points only to the efforts he took to find out about his case before

filing his state habeas petition but does not explain how he was diligent from that

time, April 30, 2010, to the time he filed his federal petition on December 11, 2010.

(Id.)

Martinez contends that he was reasonably diligent in filing his federal petition

after his impediments were finally removed.  Seven months is not an unreasonable

amount of time to file a federal petition after receiving the file, especially considering

Martinez’ language difficulties and the fact that he was attempting to exhaust his

federal claims in state court. Further, this period of time is not as long as that involved

in the case cited by the district court. See Waldron-Ramsey, 556 F.3d at 1014 (340

days after expiration of statute of limitations); see also Lott, 304 F.3d at 920-921
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(over a year); Allen v. Lewis, 255 F.3d 798 at 801, vacated by 278 F.3d 1357 (9th Cir.

2002) (petitioner had over 11 months left in statute of limitations to file petition after

alleged extraordinary circumstances expired); Mendoza, 449 F.3d at 1067 (petitioner

waited 11 months to file federal petition after filing untimely state petitions).  At the

very least, the district court erred in summarily concluding that this delay was

unreasonable, without seeking to further develop the record.  See Spitsyn v. Moore,

345 F.3d 796, 802 (holding that five-month delay in filing petition after expiration

of extraordinary circumstances did not necessarily mean that petitioner was not

diligent, and ordering district court to hold further proceedings on the matter).

Martinez has shown that he pursued his legal rights with reasonable diligence.

He has also establish that there were extraordinary circumstances that prevented him

from filing his federal petition on time. Because Martinez can show that he was

reasonably diligent and that there were extraordinary circumstances that prevented

his timely filing of the petition, he is entitled to equitable tolling. 

VI.

CONCLUSION

For the reasons stated in this Opening Brief, Martinez respectfully asks that this

Court grant the relief he seeks in the appeal.

/ / / 
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VII.

STATEMENT OF RELATED CASES

Counsel for Petitioner/Appellant is not aware of any related cases pending at

either the trial or appellate level.

VIII.

CERTIFICATE OF COMPLIANCE

The typeface used in this brief is proportionately spaced 14-point font.  the

total number of words is 5,004.

Respectfully submitted,

/s/ Ryan Norwood /s/ Debra A. Bookout

Assistant Federal Public Defender Research and Writing Specialist
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