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NOCH
DISTRICT COURT
CLARK COUNTY, NEVADA
*kkk
Jennifer Abrams, Plaintiff(s) Case No.: A-17-749318-C
VS. Department 12

Louis Schneider, Defendant(s)

NOTICE OF CHANGE OF HEARING

The hearing on the Schneider Defendants' Motion for Statutory Damages and Attorpeys'
Fees, Costs, and Damages Pursuant to NRS 41.670; and Motion for Sanctions presently set
for the 18" day of September, 2017, at 8:30 AM, has been moved to the 16th day of
October, 2017, at 8:30 AM and will be heard by Judge Michelle Leavitt.

STEVEN D. GRIERSON, CEO/Clerk of the Court
/s/ Salevao Asifoa
By:

S.L. Asifoa, Deputy Clerk of the Court
CERTIFICATE OF SERVICE

I hereby certify that this 13th day of September, 2017

X] The foregoing Notice of Change of Hearing was electronically served to all registered
parties for case number A-17-749318-C.

/sl Salevao Asifoa
S.L. Asifoa, Deputy Clerk of the Court
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9/15/2017 12:06 PM
Steven D. Grierson

JMOT

CAL J. POTTER, lll, ESQ.
Nevada Bar No. 1988

C.J. POTTER, IV, ESQ.
Nevada Bar No. 13225
POTTER LAW OFFICES
1125 Shadow Lane

Las Vegas, Nevada 89102
Ph: (702) 385-1954

Fax: (702) 385-9081
Attorneys for Schneider Defendants

DISTRICT COURT
CLARK COUNTY, NEVADA

JENNIFER V. ABRAMS and, Case No.: A-17-749318-C
THE ABRAMS and MAYO
LAW FIRM, Dept. No.: Xl

Plaintiff,

LOUIS SCHNEIDER DEFENDANTS’
JOINDER TO DEFENDANT STEVE W.

LOUIS SCHNEIDER; LAW OFFICES SANSON and VIPI DEFENDANTS’

OF LOUIS SCHNEIDER, LLC; STEVE MOTION FOR ATTORNEY FEES AND
W. SANSON; HEIDI J. HANUSA; COSTS PURSUANT TO NEV. REV.
CHRISTINA ORTIZ; JOHNNY STAT. 8§41.670

SPICER; DON WOOLBRIGHT;
VETERANS IN POLITICS
INTERNATIONAL, INC.; SANSON
CORPORATION; KAREN STEELMON,;
AND DOES | THROUGH X;

Defendants

COMES NOW, LOUIS SCHNEIDER Defendants, by and through their counsel of

record CAL J. POTTER, Ill, ESQ. and C. J. POTTER, IV, ESQ., of POTTER LAW OFFIC

and hereby submit their joinder to Defendant Steve W. Sanson and VIPI Defendant’s Mg
for Attorney Fees and Costs Pursuant to Nev. Rev. Stat. § 41.670, filed in this matter on

September 13, 2017 and fully incorporated herein.
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The Motion is curretly scheduld for hearingon October 6, 2017 at 8:30 a.m. lozé
the Honorale ludge Leavitt.
DATED this 15th dayf September2017.
POTTER LAW OFHCES

By /s/ C. JPotter,V, Esq.

CAL J. POTTER, I, ESQ.
Nevada Bar No. 1988
C.JPOTTER,V, ESQ.

Nevada Bar No. 13225

1125 Shadow &ne

Las Vaas, NV 89102

Attorneys fa Schneider Defendants
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CERTIFIC ATE OF SERVICE

| HEREBY CERTIFY tha pursuant to EDCR 8.05, Adminiative Qder14-2, and
NEFCR 9 on thel5th dagf September2017, Idid serve tLas Vejas, Neada arue and
correct @py of LOUIS SCHNEIDER DEFENDANTS’ JOINDER TO DEFENDA NT
STEVE W. SANSON and VIPI DEFENDANT’'S MOTION FOR ATTORNEY FEES

AND COSTS PURSUANT TO NEV. REV. STAT. § 41.6700n dl parties to this action by:

G Facsimile

G U.S. Malil

G Hand Déivery
X ElectronicFiling
Addressed to:

Jennifa Abrams, Esq.

THE ABRAMS & MAYO LAW FIRM
6252 South Rinbow Boulevad, Suite 100
Las Vajas, Neada 89118
JVAGroup@theabramslawfirm.com

Marsha Willick, Esq.
WILLICK LAW GROUP
3591 E. Bonaza rd. #200
Las Vaas, NV 89110
marshal@wilicklawgroup.com

Maggie McLetchie
MCLETCHIE SHELL
701 E. Brdge #520
Las Vaas, NV 89101
maggie@nvlitigaion

/s/ Tanw Bain
An employe of POTTER AW OFHCES
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Reply to Oppositions to Motion to Disqualify
Eighth Judicial District Court Elected

49. Judiciary, and for Permanent Assignment to | 2/23/2018 JJ\{;X)(? 01 14 57 319-
the Senior Judge Program or, Alternatively, to
a District Court Judge Outside of Clark County
41 Reply to Plaintiff’s Opposition to an Award of 1/24/2018 JVA001260 -
' Attorney’s fees, Costs, and Statutory Sanctions JVA001265
Reply to Plaintiffs’ Opposition to Motion for TVA001398
46. Attorney Fees and Costs Pursuantto Nev.Rev. | 2/5/2018 TVA00145 1-
Stat. 41.670
Reply to Plaintiffs’ Opposition to Motion to
Reassign Case to Judge Michelle Leavitt and TVA001718 -
66. Request for Written Decision and Order and | 5/18/2018 TVA001731
Opposition to Countermotion for Attorney’s
Fees
Reply to Plaintiffs’ Opposition to “Motion to
55 Reconsider March 2, 2018 Minute Order 4/10/2018 JVA001633 -
' granting Plaintiffs” Motion to Disqualify” and JVA001663
Countermotion and Attorney’s Fees
Reply to Plaintiffs’ Opposition to Motion to
25, Strike and Opposition to Plaintiffs’ | 5/30/2017 TVADOUS09 -
. : JVA000817
Countermotion for Attorney’s Fees
Schneider Defendants’ Motion for Statutory
35 Damages ad Attorney’s Fees, Costs, and 9/12/2017 JVA001005 -
' Damages Pursuant to NRS 41.670; and Motion JVA001013
for Sanction
Schneider Defendants’ Special Motion to
18 Dismiss Plaintiffs’ Slapp Suit Pursuant to NRS 3/28/2017 JVA000337 -
' 41.660 and Request for Attorney’s Fees, Costs, JVA000367
and Damages Pursuant to NRS 41.670
Special Motion to Dismiss Pursuant to Nev. JVA000368 -
19, Rev. Stat. § 41.660 (Anti-Slapp) 3/28/2017 JVA000405
81 Stipulation and Order to Dismiss with 10/13/2017 JVA001754 -
' Prejudice All Claims Against Hanusa Parties JVAO001756
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EIGHTH JUDICIAL DISTRICT COURT
CIVIL/CRIMINAL DIVISION
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JENNIFER ABRAMS,

ABRAMS & MAYOU LAW FIRM,

Plaintiffs,

VS.

LOUIS SCHNEIDER, et al,

Defendants.

N N N N N N N N N N N

CASE NO. A-17-749318

DEPT. NO. Xill

BEFORE THE HONORABLE MICHELLE LEAVITT, DISTRICT COURT JUDGE

APPEARANCES:

For the Plaintiffs:

For Defendant Louis C. Schneider:

MONDAY, JUNE 5, 2017

TRANSCRIPT RE:
ALL PENDING MOTIONS

JOSHUA P. GILMORE, ESQ.
MARSHAL S. WILLICK, ESQ.
JENNIFER V. ABRAMS, ESQ.

For Defendants Steve W. Sanson and

Veterans in Politics International, Inc.:

ALSO PRESENT:

CAL JOHNSON POTTER, ESQ.

MARGARET A. McLETCHIE, ESQ.

LOUIS C. SCHNEIDER, ESQ.
STEVE W. SANSON

RECORDED BY: Kristine Santi, Court Recorder

Case Number: A-17-749318-C
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LAS VEGAS, NEVADA, MONDAY, JUNE 5, 2017, 8:53 A.M.
P ——

THE COURT: Jennifer Abrams versus Louis Schneider. Case A749318.

MR. GILMORE: Good morning, Your Honor.

THE COURT: Good morning.

COUNSEL IN UNISON: Good morning, Your Honor.

THE COURT: You know, they’re probably going to need some chairs. | think
you might be there for a few minutes, so | don’t want everybody standing.

Do the parties want to start making their appearances?

MS. McLETCHIE: Yes, Your Honor. Maggie McLetchie for Steve Sanson,
who’s here with me in court, and Veterans in Politics International.

MR. POTTER: Cal Potter on behalf of Louis Schneider, who’s also present.

MR. GILMORE: Good morning, Your Honor. Joshua Gilmore on behalf of
the plaintiffs.

MR. WILLICK: Marshal Willick, 2515, also on behalf of the plaintiffs. Sorry
for the voice.

THE COURT: That’s okay, everybody’s got something.

MS. ABRAMS: Jennifer Abrams, plaintiff.

THE COURT: Good morning.

MS. ABRAMS: Good morning.

THE COURT: Before the parties get started | just want to make sure, one of
the attorneys in this, and | think he’s an attorney with Ms. Abrams’ firm, his name is
Brandon Leavitt. Because his name came up so much | did an inquiry to see, he is

not related to me, at least within the third degree of consanguinity. | was not familiar
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with him. | don’t think I've ever met him. So | asked some other family members
and | can tell you he’s not related to me within the third degree of consanguinity. I'm
happy to answer any questions if anyone has any questions about that. It appearing
nobody has any questions, | just wanted to make sure that that was disclosed in the
beginning.

So | want to start with the special -- I'm sorry, you look like you --

MR. GILMORE: Just one housekeeping matter, Your Honor.

THE COURT: Sure.

MR. GILMORE: Mr. Ghibaudo you’ll note is not here. We resolved the
claims against his clients on Friday afternoon. We apologize, we could not get a
stipulation in front of you in time. Those would be the Hanusa defendants, as they
were called. So insofar as --

THE COURT: Okay. So all the directors?

MR. GILMORE: Correct.

THE COURT: Okay.

MR. GILMORE: So at this point it’s just Mr. Sanson, VIPI, Mr. Schneider
and his firm are the remaining defendants.

THE COURT: Okay, so that takes care of one motion. So | think we should
-- obviously procedurally we need to start with the special motion pursuant to the
anti-SLAPP statute.

MS. McLETCHIE: Thank you, Your Honor. Since there’s more room, I'll
come up here.

Your Honor, Veterans in Politics International is a public government

watchdog, including of the courts. The statements at issue in this case were made
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by Steve Sanson in his capacity as its president. His statements were matters of
opinion, which as a matter of law are not actionable as defamation and are also as
a matter of law protected by the First Amendment and Nevada'’s anti-SLAPP statute.

This case is a transparent attempt by an attorney to do exactly what
anti-SLAPP lawsuits were designed to protect against, abuse litigation to impose
financial burdens to silence criticism. lIronically, one of the things Ms. Abrams is
suing about being called a bully; yet, if whether or not she were a bully weren’t
a matter of opinion, she has proven the characterization to be true by filing her
baseless kitchen sink lawsuit with 11 claims and over 40 pages. But this case,
despite the fact that the amended complaint is very long, essentially in my view
it boils down to two questions. Are proceedings and conduct in taxpayer-funded
courtrooms private? And second, does criticizing attorneys for being over-zealous
and questioning whether an attorney adheres to ethical standards subject a member
of the public, a member of a watchdog group to liability?

While plaintiffs are contending that they have a privacy interest in
connection with their courtroom behavior and that they can sue for criticism of how
they interact with judges, commentary about judicial proceedings in fact goes to the
heart of what the First Amendment protects against. It's well established that citizens
have a right to access courtroom proceedings. For example, in recognizing the fair
report privilege, the Nevada Supreme Court has said Nevada citizens have a right
to know what transpires in public and official legal proceedings. Yet, plaintiffs would
have you believe that they should be able to subject Mr. Sanson and the nonprofit he
operates to financial ruin because he dared to say that he believed that Ms. Abrams

keeps too many family court documents sealed from public view, for example.
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I'll also note for the Court that cloaked by the protection of the litigation
privilege, rather than focusing on the legal issues at hand, in many ways plaintiffs
have asserted numerous falsehoods without any factual support. And while on a
12(b)(5) motion to dismiss they don’t need to have evidence, on a special motion
to dismiss they absolutely do.

With regard to the anti-SLAPP motion, the VIP defendants have met
their burden, the first prong of the anti-SLAPP analysis. As | already mentioned, it's
well established that opinions are not actionable and can’t be proven true or false.
Other than posting a video in its entirety, which can’t possibly be defamatory, the
statements at issue are all opinion, all protected by both the First Amendment and
the anti-SLAPP law. Attorneys disagree about whether documents should be sealed,
whether behavior is unethical, whether someone is engaging in criminal conduct all
the time. Citizens are also entitled to do so, even when they disagree with attorneys.

To the extent that the statements pertained to how Judge Elliott should
have ruled in the Saiter case, the underlying family court case at issue, or how Judge
Elliott should have controlled Jennifer Abrams or reported her to the State Bar, the
statements all actually fall squarely within NRS 41.637(3), which says that -- defines
an example of a good faith statement communication protected from a SLAPP
lawsuit as a “written or oral statement made in direct connection with an issue
under consideration by a legislative, executive or judicial body, or any other official
proceeding authorized by law.” Then all of the other statements, the statements
about Ms. Abrams, all fall within the fourth prong. They’re “communications made
in direct connection with an issue of public interest in a place open to the public and

in a public forum.”
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Plaintiffs argue that because Sanson didn’t assert that the statements
were objectively true in his declaration -- he did submit an extensive declaration
with his special motion to dismiss -- that he can’t meet this burden because the law
requires you to establish that the statements are either truthful or made without
knowledge of their falsehood. However, the statements are matters of opinion,
which are of course protected by the anti-SLAPP law. Accordingly, he can’t prove
something to be true that's a matter of opinion.

The Nevada Supreme Court has made this clear, for example, in the
Pegasus case. There’s no proving or disproving an opinion. Sanson’s declaration
in fact details that he asserted his opinions about Ms. Abrams in good faith and in the
connection of policy questions regarding the conduct of the judiciary. For example,
Nevada Supreme Court discussion of sealing records. For example, discussions of
whether or not in some instances judges are stepping over the line and whether or
not this case is an example of where an attorney stepped over the line and a judge
failed to control her. He has met his burden of establishing that he has engaged
in good faith communication protected by the First Amendment and Nevada'’s anti-
SLAPP law.

If you go through the four key statements at issue, and | think | have
copies of them, but in their omnibus opposition to the SLAPP motions it seems

like they're focusing on four key things and I'll go through each of those. There’s

numerous statements at issue, but the first is Exhibit 1 to the first amended complaint.

Do you have that in front of you, Your Honor? Would you like a copy?
THE COURT: Sure. | have a lot of pleadings, so.

MS. McLETCHIE: May | approach, Your Honor?
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THE COURT: Absolutely. Thank you.

MS. McLETCHIE: So I'm starting with Exhibit 1 to the first amended
complaint. And it says -- the headline says, Nevada Attorney Attacks a Clark
County Family Court Judge in Open Court. And it says, No Boundaries in our
Courtrooms. And on the first page it talks about, as | mentioned, the conduct of
justices of the peace. And then it says, The above are examples of the courtroom
overstepping boundaries, but what happens when a divorce attorney crosses the
line with a Clark County District Court judge? And then it goes on to say that there
was a war of words between Jennifer Abrams and Judge Jennifer Elliott. And
there’s a link to the video in its entirety. And then there are verbatim quotes, and
the focus of these quotes is not whether or not Ms. Abrams’ client lied about his
finances, which is something the judge did retract at the end, the judge did not
retract at the end of that hearing the numerous times in which she asserted that
Ms. Abrams was being rude, overstepping her boundaries and that she and her
firm had a practice in family court of filing baseless and vexatious motions.

So we have on the third page of this exhibit: “I find that there is undue
influence in the case. There are enough ethical problems, don’'t add to the problem.”
And then she later on says, “| am the judge and in a moment I’'m going to ask you
to leave. Your firm does this a lot and attacks other lawyers. 1 find it to be a pattern
with your firm. You're going to be taken out of here if you don’t sit down. | am the
judge, not you.” And then Ms. Abrams interrupts the judge and says, “Excuse me,
| was in the middle of a sentence.” That's on page 4. And then out of nowhere she
says, “Is there any relationship between you and Louis Schneider?” And there was

no relationship.
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And then Mr. Sanson goes on to opine, “At what point” -- or not even
opine, but rather to ask, “At what point should a judge sanction an attorney? Is a
judge too comfortable or intimidated by an attorney that they give them leeway to
basically run their own courtroom? If there is an ethical problem or the law has been
broken by an attorney, the judge is mandated by law to report it to the Nevada State
Bar or a governing agency that could deal with the problem appropriately.”

He’s questioning her behavior in that courtroom. He’s citing to what --
verbatim to what the judge said about her behavior in the courtroom. And Ms.
Abrams may not like it, and you know, this Court may not like it, but Mr. Sanson is
entitled to express his opinion about Ms. Abrams’ behavior in an open courtroom.
There’s absolutely no -- there’s absolutely no interest in privacy with regard to the
behavior in the courtroom. And the Nevada Supreme Court recently adopted, clearly

adopted a test from California and that’s in the Shapiro v. Welt case, Your Honor.

And the factors, for example, are that -- it explains that “there should be some degree
of closeness between the challenged statements and the asserted public interest.
The assertion of a broad and amorphous public interest is not sufficient.”

There’s a clear link here. Here Mr. Sanson is talking about questions
about conduct in courtrooms. Are judges overstepping their boundaries? Are
lawyers overstepping their boundaries? The connection is very, very clear. And
we provided to the Court, Your Honor, the transcript of that hearing and also cited
to examples in that transcript. The plaintiffs represent that at the end of the hearing
Judge Elliott retracted all her statements. She retracted her finding that the client
had lied about her finances, but she never retracted her comments about Ms.

Abrams’ behavior in that courtroom, and frankly the transcript speaks for itself.
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It does appear to reflect that Ms. Abrams repeatedly interrupted the judge and
acted in what a reasonable person, including a member of the public, could find
to be obstructionist or vexatious behavior.

The second statement at issue, Your Honor, is -- if you turn to Exhibit
2, | believe, and that’s the bully article. And in this article what had happened is
that Judge Elliott had entered an order requiring that the video be removed. In
subsequent litigation they also tried to get -- place Mr. Sanson even behind bars in
the family court matter. The family court judge not only declined to hold Mr. Sanson
in bars for refusing to comply with her order, she recognized the unconstitutionality.

THE COURT: She lacked jurisdiction.

MS. McLETCHIE: Exactly, Your Honor. And she found that to be a
constitutional issue. And so much like Steve Sanson had done, she said that this
order was over-broad and unsubstantiated. Yet, the plaintiffs somehow say that
calling that order over-broad and unsubstantiated is a false statement of fact subject
to a defamation claim. It justisn’t, Your Honor.

And again, whether or not someone is a bully, for example, is certainly
a matter of opinion. Someone could find -- someone could find Ms. Abrams to be
a well-respected, zealous, hard-fighting attorney and that may very well be the
case, but other people could look at the same over-zealousness and say, no, that’s
inappropriate behavior for a courtroom and | find her to be a bully. So that’s the
bully article.

Then finally, the third main article called “Seal Happy.” And the
argument that this is somehow defamatory really requires this Court to say that it's

not a matter of pubic interest whether or not hearings are sealed and whether or not
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an attorney seals hearings. And the bizarre implication of plaintiffs’ argument would
be that they can seal whatever court proceedings they want and if a member of the
public dares to say, you know, we think you're sealing too much stuff, we want to
know what goes on over there in family court, they’ll sue you. So even the fact of
the sealing somehow has to be secret, which just isn’t the case.

Then finally some other statements at issue appear to be -- pertain to
a conversation between a paralegal at | think Mr. Willick’s firm and Mr. Sanson, and
it's hard for me to understand how those are possibly defamatory because a plaintiff
in this case is Ms. Abrams’ law firm. To the extent that her paralegal is a member
of her law firm, | don’t understand how --

THE COURT: Okay. Is the paralegal Ms. Abrams’ or Mr. Willick’'s?

MS. McLETCHIE: You know --

THE COURT: Because | believed it was Ms. Abrams’, so --

MS. McLETCHIE: I'm sorry, it was Ms. Abrams’. | misspoke.

THE COURT: Okay.

MS. McLETCHIE: So, again -- Thank you, Your Honor, for providing that
clarification. | misspoke. But there can’t possibly be defamation to the plaintiff,
right? That doesn’t make sense. It has to be to a third party. And so that’s entirely
unactionable. And again, they’re also matters of opinion and they just haven't met
their burden to show that any of these statements fall outside the protection of
Nevada’s anti-SLAPP statute. They try to make some arguments that because
things that were on the website or Facebook were also emailed to some members --

THE COURT: Right. They make the argument, | believe, that when they
were sent through email that that took it out of the anti-SLAPP, if it was in it at all,
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because that’'s a new publication.

MS. McLETCHIE: | understand, Your Honor, but | don’t see -- | don’t see
having a specific audience for your public statements that you'’re also sending that
message to as creating some exception to the anti-SLAPP rule. For example,
Politico, the New York Times, they all do these newsletter alerts where you can
get the news from these publications directly into your inbox. To say that those
journalists and those publications wouldn’t be -- they wouldn’t be protected under
anti-SLAPP laws because they’re also emailing those articles to specific people
who say, hey, | want to get a direct communication, this is also -- these aren’t private
emails. These are emails that go to membership, to people who say, hey, | want
to hear what’s going on. And they'’re the exact same -- they’re the exact same
communications. And so they're still public -- they’re still public communications.
In any case, Your Honor, as we get into in the motion to dismiss, they also aren’t
defamation because, again, they’re matters of opinion.

Their other argument is that because -- there isn’'t exactly a case on
point almost, seems to be their argument, that we can’t establish that we fall within
the anti-SLAPP statute. They try to distinguish cases from California that we rely
on that show, look, an attorney is not immune from criticism. There’s cases about
alerts to consumers about attorneys, and they say, well, those are really just about
protecting consumers and so there’s a real public interest here; there isn’t here.
Just because those cases dealt with consumer protection doesn’t mean that that’s
the outer bounds of what the anti-SLAPP statute protects against. It also protects
against talking about attorneys and their conduct in our public courtrooms.

These statements in these articles, they aren’t statements about
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Ms. Abrams’ hair color or Ms. Abrams’ personal life. They're statements about her
conduct in court in a public courtroom. They absolutely fall within the protection of
the anti-SLAPP statute, Your Honor. And because they do and because we’ve met
our burden that they do, the burden passes to the plaintiffs to establish that they
have a prima facie case. And they can’t do that and they don’t do that. In fact, in
their omnibus opposition to the anti-SLAPP motion, Your Honor, they incorporate
a lot of arguments from their 12(b)(5) motion. And while | do think they don’t even
meet that standard, they forget that on a special motion to dismiss establishing --
a plaintiff establishing a prima facie case is more akin to what the burden is on
summary judgment. You have to come forward with actual evidence to support
your claims. So just saying, for example, on information and belief Sanson did this
for a bad purpose isn’'t enough.

And by the way, Your Honor, even if Sanson were paid to make these
statements, which he wasn’t, that doesn’t change the fact that it's protected speech.
And all this silliness, this imagined conspiracy with Mr. Schneider, in the end it's
actually irrelevant. These statements on their face aren’t defamatory. A reporter
is paid to write a story. That doesn’t make it unprotected speech, Your Honor.

But, Your Honor, they don’t meet the standard, and | wanted to point

out just one snippet from a case that | cite in the briefs. That’s the Hilton v. Hallmark

Cards, a Ninth circuit case. And it says that if a plaintiff has stated a legal claim

but no facts to support it, a defendant could prevail on an anti-SLAPP motion even
though he wouldn’'t have been able to win a motion to dismiss. And this just goes to
the fact that under NRS 41.660 and also under California law you’'ve got to meet 665.
You've got to meet a higher burden. You have to come forward with prima facie
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evidence and show a probability of prevailing on the claim. They just don’t do that,
Your Honor.

Defamation -- | just walked through the main statements at issue and
these things -- whether she was unethical, for example, they just aren’t -- they’re
matters of opinion and they’re just not actionable. The Nevada Supreme Court has
said, for example, it may be actionable to state an opinion that a plaintiff is a thief
if the statement is made in such a way to imply the existence of information which
would prove plaintiff to be a thief. But the test for whether a statement constitutes
fact or opinion is whether a reasonable person would be likely to understand the
remark as an expression of the source’s opinion or a statement of existing fact.

I’'m quite sure that the paralegal at Ms. Abrams’ law firm didn’t believe
Mr. Sanson, first of all, but second of all understood that he was saying Ms. Abrams
in my view violates laws, not that she’s literally in jail or in prison. This isn’t that kind
of case. And you really have to look at the type of statement and whether or not
it's susceptible to being proven true or false. He didn’t say that Ms. Abrams has
been found guilty of ethical charges by the Nevada Supreme Court and has been
disbarred. That would certainly be susceptible to proof, Your Honor. But that’s not
what he said. He said he found her behavior to be unethical, just like --

THE COURT: I'm not sure he said that. Where did he say that?

MS. McLETCHIE: I'm sorry, you're right. He said that the judge said that her
behavior was unethical. And he questioned whether she should be reported to the
State Bar by the judge. But the general elements of a defamation claim require the
plaintiff to prove false and defamatory statements.

THE COURT: I'm not sure the judge said she was unethical, either. So | don’t
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think anyone said she was unethical. | think there were inferences.

MS. McLETCHIE: There were inferences and the judge did question her
ethical --

THE COURT: | mean, | guess she said if that's not an ethical problem, | don’t
know what is.

MS. McLETCHIE: And I think --

THE COURT: But I don'’t think anyone ever said she was an unethical
attorney.

MS. McLETCHIE: Sorry, Your Honor, one second. 1 just want to pull up the
transcript. So the judge says, “Ethical problems” --

THE COURT: But Judge Elliott is not a party.

MS. McLETCHIE: You're right.

THE COURT: So let’s say even if she did say that --

MS. McLETCHIE: Right.

THE COURT: -- I don’t think she did. I think there were inferences and she
did say things about the firm filing things, but | don’t think any of the parties here
ever said she was an unethical lawyer.

MS. McLETCHIE: There were -- Mr. Sanson raised concerns about whether
her behavior was unethical, and if the judge had --

THE COURT: And his concern was why didn’t the judge do it?

MS. McLETCHIE: Correct.

THE COURT: To me it seemed like he was criticizing the judge more than
the attorney.

MS. McLETCHIE: | would agree with that, Your Honor. He said that a judge

14
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has a duty to control her courtroom --

THE COURT: Sure.

MS. McLETCHIE: -- and that a judge has a duty to act and to report a
violation to the State Bar, which arguably is the other type of anti-SLAPP case, which
is urging governmental action. The State Bar is a quasi-governmental entity. And
certainly saying to the judge | think that if you said in court that you had questions
about her ethical behavior you should go to the State Bar, that you should do so.
That certainly was his opinion and he’s certainly entitled to ask her to act to enforce
the ethical rules of the State Bar.

| don’t know whether Your Honor wants me to get into each of the
eleven causes of action, but the defamation claim, | think we’ve covered. These are
not matters that are susceptible to proof. Even if they were statements of opinion by
Mr. Sanson, they’re not susceptible to proof and he’s clearly within his free speech
rights to ask the question of whether or not Judge Elliott should have called the
State Bar to report Ms. Abrams.

With regard to the intentional and the negligent emotional -- negligent
and intentional infliction of emotional distress claims, Your Honor, first of all, this
is not a 12(b)(5), this is anti-SLAPP. They’re supposed to come forward with
evidence. Ms. Abrams has not provided -- she’s alleged that she suffered distress
in conclusory element-style language, but she has never actually produced evidence
that she suffered emotional distress. If she suffered emotional distress because
somebody questioned her ethics in the courtroom, this may not be the right career
for her. But certainly a law firm is not a natural person and cannot pursue either of
these claims. This is really a kitchen sink complaint, Your Honor. They just threw
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everything in they could think of. They didn’t specify even whether or not the claims
are being brought by both plaintiffs. But neither one of them has evidence, neither
Ms. Abrams nor her law firm have evidence of emotional distress.

In terms of false light, it's an entirely inappropriate claim because it
requires -- Nevada courts require that plaintiff suffer mental distress resulting from
publicizing private matters, Your Honor. Certainly you can’t have false light.
Jennifer Abrams wrote to Mr. Sanson and said early on, take down that video, it
puts me -- it places me in a false light. First of all, the video speaks for itself. It's
posted in its entirety. And it's not something private that's being disclosed to the
public. Allitisis a video of her in court.

In terms of business disparagement, the difference between business
disparagement and a defamation claim is -- for the purposes of this hearing, Your
Honor, I’'m assuming that Mr. Sanson isn’t entitled to the fair report privilege and
I’'m assuming that Ms. Abrams isn’t a public figure. But -- so I'm just doing a straight
defamation analysis as if those higher burdens don’t apply. They can’t even meet
the lesser burdens because they haven’'t come forward with any evidence and
because the statements as a matter of law are not actionable. But the business
disparagement claim, Your Honor, does require them to come forward with evidence
of special damages. And they have not come forward with any actual evidence of
damages to their business. | don't think that there were any. Maybe they’ve gotten
some positive press out of this; who knows. Or maybe they’re suffering from the
Barbra Streisand effect; | don’t know. But they haven’'t come forward with any
evidence of actual damages, that their business has somehow been harmed. And
again, this all hinges on a false and disparaging statement. So does the false light
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claim, so does the defamation claim, and we don’t have any false statements.

Harassment. It's not a claim in Nevada. We briefed this. The
plaintiffs try to argue that you can bring any kind of common law claim you want.
The Nevada Supreme Court hasn’t explicitly addressed this question, but federal
courts applying Nevada law have said that there is no -- there is no state tort for
harassment, there’s only a crime for harassment, so there’s no such claim.

On concert of action, this again -- this is a claim that’s predicated on
another claim, so it's sort of a derivative of there being an underlying defamation
tort, which there isn’'t. Defendants are engaged in free speech and these aren’t
anti-social or dangerous activities, which are generally the types of activities that
the concert of action tort is meant to deter. You don’t get a concert of action tort
every time you have two defendants on a claim. And again, civil conspiracy requires
that there be some underlying unlawful act or objective, and again, there isn’t here.

THE COURT: Well, I think the civil conspiracy is the two, because the only
way they get Mr. Schneider on any of these statements, because he didn’t make
any statements, is through this claim. Correct?

MS. McLETCHIE: Correct, Your Honor.

THE COURT: That’s what it appeared to me.

MS. McLETCHIE: And they seem to -- they've --

THE COURT: Because no statements are attributed to Mr. Schneider. His
only conduct is apparently getting the video from somebody, and their contention
Is he gave it to the other defendant and he uploaded it to the Internet.

MS. McLETCHIE: That's correct, Your Honor. | think they’re suing both --
all the -- well, previously all the defendants for civil conspiracy. But they also have

17
JVA00090(




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

this theory that Mr. Sanson and Mr. Schneider were sitting around concocting a
scheme to go after Ms. Abrams and that it was for some bad purpose and that Mr.
Sanson was paid to do it. But again, even -- none of those things are true, but let’s
assume that they are true for the purposes of argument that Mr. Schneider and Mr.
Sanson met and said, you know, she’s out of control in that courtroom, something
needs to be done for it. You know, I'll help you cover some of your expenses,
Steve, but you've got to do something to draw attention to this. That is not illegal
behavior because the underlying behavior, publicizing an attorney’s behavior in a
courtroom is not possibly illegal.

On the RICO cause of action, | don’t really think they’re serious about
this cause of action. They haven't alleged with specificity exactly what this RICO
cause of action is. Perhaps they can explain in argument and I'll reserve my
arguments for rebuttal. But the Nevada Supreme Court has made clear that you
have to allege these claims. And this is not even on the anti-SLAPP motion but
just even on a 12(b)(5), you have to -- you have to plead these --

THE COURT: You have to allege them like you're charging them with a
criminal indictment or information. It has to be that kind of specificity.
MS. McLETCHIE: Exactly, Your Honor.

On the copyright claim, this Court, with all due respect to the Court,
has no jurisdiction. Federal courts have exclusive jurisdiction over copyright claims.
And | think, Your Honor, the fact that they included all these claims goes toward -- to
the idea that this is vexatious litigation designed just to bury Mr. Sanson, hope that
he doesn’t get an attorney, just bury him; maybe get a default judgment and just
bury him with paper. This Court has no jurisdiction over a copyright claim. There’s
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no reason to have included that claim.

Their final claim is a claim for injunctive relief, which isn’t actually a
claim and isn’t improperly pled. You get injunctive relief if you win causes of action
that give rise to the right for injunctive relief. But courts have made very clear, and
we briefed this in our motion to dismiss, courts have made very clear, Your Honor,
that when it comes to speech injunctions are extremely inappropriate.

Thank you, Your Honor.

THE COURT: Thank you.

Mr. Potter, I'm assuming you want to be heard.

MR. POTTER: Thank you, Your Honor.

THE COURT: Do you agree that the allegations against your client arise out
of the conspiracy?

MR. POTTER: Yes.

THE COURT: Because | couldn’'t see anywhere where it was alleged that
Mr. Schneider made any statements.

MR. POTTER: The only --

THE COURT: But he is liable apparently through a civil conspiracy theory?

MR. POTTER: Correct. | mean, the only -- this all stems from the dispute
between Brandon Leavitt and Mr. Schneider --

THE COURT: Sure.

MR. POTTER: -- as to Mr. Schneider’s client. His statements would only
have been made in the courtroom.

THE COURT: The email. | guess there was an email and then apparently
there was a conversation in court, withdraw your motion and this all goes away.
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MR. POTTER: Right. And that dealt with the Bar complaint that Mr.
Schneider was dealing with with Mr. Leavitt. Mr. Leavitt met with his client, with
Louis’ client for four hours on the eve of trial. He was still attorney of record at that
point in time, had not been removed and was concerned that -- by that action. As
to Mr. Schneider, our belief was that they were attempting -- they being Ms. Abrams
and her entity -- we were concerned about that unethical conduct by Brandon
Leavitt, and as a result of that that's why he’s included in this. In addition, there
appears to be an evolving situation with Judge Elliott over whether it was sealed,
the hearing was sealed, or whether it was closed, and clearly it's been determined
that it -- (inaudible).

THE COURT: But even if she closed the hearing, that doesn’t mean it's not
public record.

MR. POTTER: Correct.

THE COURT: Okay. That's my interpretation.

MR. POTTER: And that’s our position.

THE COURT: You can close a hearing, but the only way | can seal it is with
a court order to seal it. | can close something, because sometimes you do that. If
you're going to have -- | mean, you know in criminal court sometimes we close them
because they’re going to talk about things that we don’t want everyone to know
about, so we close it but we don’t seal it.

MR. POTTER: Correct.

THE COURT: We don't take it from the public record.

MR. POTTER: So in this instance Ms. McLetchie has laid out the arguments
which we have joined in as to Mr. Sanson because we’re being challenged for being
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a co-conspirator, a co-conspirator in a RICO action. Really, there’s no --

THE COURT: What are the predicate crimes?

MR. POTTER: There aren’t any alleged.

THE COURT: Okay.

MR. POTTER: So based upon those factors, we would ask that he is under
the ambit of the SLAPP suit and we would ask for the appropriate dismissal and
sanctions accordingly. We also have the 12(b)(5) motion, but this supersedes that
argument.

THE COURT: Sure.

MR. POTTER: Thank you.

THE COURT: Thank you.

So | want to start with Mr. Schneider.

MR. GILMORE: Sure.

THE COURT: Is Mr. Schneider brought into these statements based on the
civil conspiracy?

MR. GILMORE: Yes.

THE COURT: Okay.

MR. GILMORE: That’s exactly right, Your Honor.

THE COURT: Okay.

MR. GILMORE: He’s hooked on the civil conspiracy claim, and the law is
well settled on that. If you've got a conspiracy, all co-conspirators are jointly and
severally liable for the acts of one another. Even if they’re not all known, so long
as you've entered into this agreement to advance this objective, you're on the
hook. So you are correct, Your Honor. The statements initially that we have in the
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complaint about Mr. Schneider provide context, and I'm going to get into that in a
minute.

THE COURT: Sure.

MR. GILMORE: But, yes, to answer your question --

THE COURT: Thank you.

MR. GILMORE: -- he’s hooked on the conspiracy.

So, Your Honor knows this but | want to emphasize it this morning.

Right now we’re on the Anti-SLAPP motion --

THE COURT: Sure, we are.

MR. GILMORE: -- so we’re not on the 12(b)(5) motion.

THE COURT: Right. You have a heightened standard.

MR. GILMORE: They do and we do if we get that far.

THE COURT: Uh-huh.

MR. GILMORE: And I'm going to submit to you today we don’t get that far.
And we may have a productive conversation about some of this on the 12(b)(5)
motion, but we’re not going to have a productive conversation about it on the anti-
SLAPP motion because it’'s their burden initially to come to court and to explain why
they have been sued for engaging in statutorily-protected speech. They have to do
that. And if they don’t do that then we’re done and | sit down and you rule on the
motion and we take up the 12(b)(5) motion.

THE COURT: How is not talking about what goes in a courtroom public
interest? So you might as well skip right to that.

MR. GILMORE: Sure.

THE COURT: | mean, | think it's subsection 3 of the statute.

22
JVAO00090:




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

MR. GILMORE: We're dealing I think with --

THE COURT: | think that's what the parties argued. | know you argued that
this was not a matter of public interest. How can not -- how can it not be a matter of
public interest? The public always has an interest on what goes on in the courtroom.

MR. GILMORE: Well, let’s look at the Shapiro factors, right, because that’s
what tells us what public interest is.

THE COURT: Sure. The five factors.

MR. GILMORE: So we hear case law and they cite tidbits of case law about
why this could be public interest, this could be public interest. But you look at these
factors --

THE COURT: Uh-huh.

MR. GILMORE: -- and you take them in context with what Mr. Sanson told
Mr. Schoen and it’s almost indisputable that this is a private dispute.

THE COURT: Okay. So you contend that Mr. Sanson defamed the plaintiff.
| mean, | don’t understand how you can -- so the conversation with the paralegal is
another set of defamation?

MR. GILMORE: Not defamation, Your Honor. That gives us context. You
say why am | talking about --

THE COURT: Okay, that’s giving it context?

MR. GILMORE: Yes. Let's give this context. Why do | say that?

THE COURT: Okay, got it.

MR. GILMORE: He said to Mr. Schoen, she’s on my hit list. She’s on my
hit list.

THE COURT: Well, come on. You called it a priority list.
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MR. GILMORE: Okay, fair. Fair enough.

THE COURT: You can'’t call it a hit list in oral argument.

MR. GILMORE: Priority list. Why? Why is that, Your Honor? Because he
decided at Mr. Schneider’s behest to go online and to start defaming her and to
defame her through private email blasts, and I'll get to that in a moment and Your
Honor mentioned that.

VIPI, if you step back a moment and you look at what their mission is,
they’re here to talk about political candidates and they have a talk show that talks
about political candidates. We vet who we like. We give out a list of people, here’s
who you should vote for, here’s who you shouldn’t vote for, okay.

THE COURT: Sure.

MR. GILMORE: Mr. Sanson did not say I'm going to go vet all the family
court judges and I'm going to go watch proceedings in different courtrooms and
I'm going to see how different judges interact with counsel, with parties, and then
I’m going to take a sampling of lawyers.

THE COURT: Does he have to do that before he makes these statements?

MR. GILMORE: Well, what he does -- if he doesn’t do that then he transforms
a private controversy into a public dispute by focusing on just Ms. Abrams.

THE COURT: What's -- where’s the -- what'’s the private controversy? The
divorce action? It's not a private controversy.

MR. GILMORE: The controversy is between Mr. Sanson and Ms. Abrams.

THE COURT: Okay.

MR. GILMORE: So it’s their -- yes.

THE COURT: Okay, | see. | see.
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MR. GILMORE: It's their private controversy. Mr. Sanson and Ms. Abrams
have a private dispute, but he’s taken and he says I'm going to make that public.

Let’s look at the fifth Shapiro factor. “A person cannot turn otherwise
private information into a matter of public interest simply by communicating it to a
large number of people.” So Mr. Sanson says, hey, I've got a mike and I've got a
radio show and I've got Facebook and YouTube and Google, and | can take my
private dispute with Ms. Abrams and publicize it and turn it into a matter of public
interest.

So | mentioned earlier he’s not sampling the courts and | said that
because of what Your Honor is thinking. Hey, this is about a case, right? It's got
to be a matter of public interest. He’s going around talking about cases, what's
occurring. No, that’'s not what he’s doing.

THE COURT: And it was actually more critical of the judge than anyone --

MR. GILMORE: Perhaps both.

THE COURT: So how this turned out to be about Ms. Abrams --

MR. GILMORE: Well, because the hook is that she somehow can threaten
Judge Elliott and she can cause Judge Elliott to enter orders that really no other
lawyer can do. And Your Honor sits there on the bench, I'm sure you'd say no
lawyer intimidates me, no lawyer can force me to sign an order. But that’s the
context here. That's what they’re saying is that she has this ability to scare Judge
Elliott; oh, yeah, I'll sign your order. We know that’s not happening. We know that’s
not happening. Judge Elliott is very capable of deciding in each case, do | sign this
order, don’t | sign this order. So to suggest that Ms. Abrams --

THE COURT: Well, she signed an order saying no one in the world could --
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MR. GILMORE: Well, let’s --

THE COURT: -- put this video on the Internet. | mean, she corrected herself.

MR. GILMORE: And what she did is she said that looks like --

THE COURT: But I think everyone lost sight of the First Amendment for a
second.

MR. GILMORE: She said that looks like a gag order, right? That's what she
said. And so she went through the three factors. But we are also talking about --

THE COURT: But she signed the order first, telling everybody to take it
down. | mean, Mr. Sanson did comply with those orders. | mean, he got an order
that arguably he didn’t have to follow. Correct?

MR. GILMORE: He initially says I'm going to follow it and then he writes back
and says I'm not going to follow it anymore.

THE COURT: But arguably he doesn’t have to follow it, but he does. | mean,
| even checked. It's not on YouTube and it's -- there was something else that | had
never heard of before. What's the other website? What's the other website that he
was alleged to have put it on?

MR. GILMORE: Google Plus, Facebook. Those are the principal sites.

THE COURT: No, like a YouTube site. It's not on YouTube and it's not on
the other site. | can’t remember because | had never heard of the site before, but
apparently --

MR. GILMORE: Vimeo, I'm told.

THE COURT: Yes, that one, and it's not on there, either. So he gets an
order, he arguably doesn’t have to comply with it. He never had an opportunity to
be heard. He’s got an order with a caption that doesn’t have his name on it. He
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somehow gets brought into this. But he complied, correct?

MR. GILMORE: As | understand it, he posted it back. That is my
understanding.

THE COURT: Well, apparently it's on some --

MR. GILMORE: Russian website --

THE COURT: Right.

MR. GILMORE: -- as | understand it, so that you couldn’t go and take it
down.

THE COURT: Right. | believe it is there. | think both sides agree it is there.
It's on some sort of Russian website now.

MR. GILMORE: That's my understanding, Your Honor.

THE COURT: Which, | mean, I'm assuming everybody in the world can have
access to it that has access to the Internet.

MR. GILMORE: That's my understanding as well, Your Honor. You see
Judge Elliott's comments. She didn’t want that video posted online. Why are we
posting this video online? Why is Mr. Sanson doing that? Okay. At its core this is
a divorce proceeding involving four small children. And of course what did Judge
Elliott say? We've got to focus on the best interest of the children. Priority number
one. Nobody is disputing that.

THE COURT: Yeah, but family court matters are public. Just because
there’s children involved doesn’t make it private.

MR. GILMORE: But there’s a difference, right, saying I'm going to walk down
to family court today and I'm going to just go sit in the back and I'm going to watch

and | want to see what happens.
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THE COURT: But you don’t have to do that now. You can get everything
on video, just like in this courtroom. You can go -- after today you can even call
my own clerk and she’ll give you a DVD of anything that happens in this courtroom.
She won'’t even ask me. She’ll just give it to you because it's a public courtroom.

MR. GILMORE: Sure. And so people go searching for that, right? As you
said, I've got to call the clerk --

THE COURT: You don’t have to search. You can just get it.

MR. GILMORE: | have to call down here and obtain a copy of that video and
pay for it, right? I've got to pay for that transcript. | can’t just go get it.

THE COURT: Maybe.

MR. GILMORE: My understanding, you're typically paying for the transcript
because they’re having to put it together.

THE COURT: It's not a transcript, it's just a DVD.

MR. GILMORE: Or the video from today.

THE COURT: You can get a video.

MR. GILMORE: And so --

THE COURT: 1 think you might have to pay twenty bucks.

MR. GILMORE: Okay. So that's twenty dollars, right? That's a nominal
sum perhaps to people here in the courtroom today, but maybe not to other people.
Instead what we have is I’'m going to widely publicize that on Facebook, on Vimeo,
but I'm also going to send it through private email blasts. So let me --

THE COURT: Okay, because you argue, | have that in my notes. How do
the emails -- it appears to me as though you argued that even if the -- because the

Internet is a public forum. You're not going to deny the Internet --
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MR. GILMORE: On Facebook --

THE COURT: --is a public forum?

MR. GILMORE: No, no, no, we didn’t take that position.

THE COURT: Okay. All right.

MR. GILMORE: We said that email blast.

THE COURT: But you did take the position that even if the Internet is a
public forum, that by sending it in an email it was a republication that took it out of
the public forum.

MR. GILMORE: That's correct, Your Honor.

THE COURT: That it was like publicizing it for the first time.

MR. GILMORE: That's correct. And the law is clear on this. Each act of
republication is actionable. Now, the response here was, well, no, because if I'm
speaking here today and | say something defamatory to four people, I've said it
once, right?

THE COURT: Well, you're good because you're in the courtroom.

MR. GILMORE: I'm good. Let's say --

THE COURT: You have immunity.

MR. GILMORE: But let’s say | was outside. Fair enough. Let’s say | was
outside --

THE COURT: As long as you don't start going crazy.

MR. GILMORE: Fair enough. But even then I think the Nevada Supreme
Court gives you a lot of leeway.

THE COURT: Probably.

MR. GILMORE: They do on the litigation privilege. But let’'s say I'm standing
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outside and | have four people in front of me and I publicize a defamatory statement.
Of course that's one act of publication. It doesn’t matter if there’s two or a hundred
people standing there. But that's not what we have here. They are not contending
that Mr. Sanson stood in front of two computers and said I'm going to hit enter to
make it go public on YouTube and I'm going to hit enter to make it go through my
email blast at the same time.

THE COURT: That's exactly what they alleged in their reply. Did you read
their reply?

MR. GILMORE: Counsel said that. Unless Mr. Sanson is going to testify --

THE COURT: That’s how | understood their reply, that the --

MR. GILMORE: That’'s argument of counsel. We have to flesh that out.

THE COURT: I mean, it was in their reply. | read that last night because
| was very concerned about your email argument, whether that -- because the
Internet is a public forum, whether sending it to a private email newsletter audience
somehow took it out of the public forum. | thought that was an interesting argument.

MR. GILMORE: And it's something --

THE COURT: Because in their reply they alleged exactly what | just said,
that he published it at the same time.

MR. GILMORE: And I would find that quite interesting if he would get up here
and testify that he did just that. | would find that quite interesting because argument
of counsel in response, that's fine. She can argue that, right? And if Your Honor
wants limited discovery on that issue, I'm happy to take Mr. Sanson’s deposition
for a very limited purpose and I'll say to him, hey, were you sitting at your multiple
computers and did you set it up --

30
JVAO00091:




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

THE COURT: | don't think you have to sit at multiple computers.

MR. GILMORE: Well, somehow or another to be able to send everything out
at the same time through different channels. | don’t know, right, because I'm not
him. But if you want us to vet that, Your Honor, I'm happy to do so. That doesn’t
seem practical, reasonable or realistic. | imagine he first either puts it through the
email blast and then he goes and puts it up on Facebook, or the other way around,
but those are successive acts. And if that’s occurring, then the successive act or
the initial act that’s through the private email list that you have to subscribe to, right,
that you have to be on, you have to be a member of, if that’s the case then we're
not in a public place or a public forum. It takes us out of the anti-SLAPP statute.

THE COURT: Okay. So that’s exactly what you're arguing?

MR. GILMORE: Yes.

THE COURT: Okay.

MR. GILMORE: Correct, Your Honor. Correct. Taking a look at the other
public interest factors, Your Honor, the first one under Shapiro, it does not -- “public
interest does not equate with mere” --

THE COURT: So how does this come out of the public interest? Because
it's a courtroom case, it's happening in a public courtroom. And | know you argue
it's not a public interest.

MR. GILMORE: Correct.

THE COURT: Why is it not a public interest?

MR. GILMORE: Look at the third Shapiro factor. “The assertion of a broad
and amorphous public interest is not sufficient.” That's what we have. It’s like,
well, we're interested in courts. That’s the very definition of a broad and amorphous
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public interest. We just want to know what’s happening. It requires more than that,
otherwise that factor wouldn’t be here, right, and the Nevada Supreme Court wouldn’t
have said take a look at that, because if we just have some broad, amorphous
interest that’s not enough. And that goes --

THE COURT: It says you can'’t turn otherwise private information into a
matter of public interest by communicating to a large number of people.

MR. GILMORE: Correct. So they fail there. They fail under the third factor,
which is “there must be some degree of closeness between the challenged
statements and the asserted public interest. The assertion of a broad and
amorphous public interest is not sufficient.” They fail there, too. They fail there.
And that becomes even clearer when you look at this argument --

THE COURT: Even though these courtrooms are run by elected judges?

I mean, there’s nothing more -- | mean, the courtroom is a public forum --

MR. GILMORE: | understand why you struggle with that.

THE COURT: -- that public has the right -- | mean, | can’t deny anyone
access to the courtroom unless | have a valid reason.

MR. GILMORE: | understand the struggle.

THE COURT: Sure.

MR. GILMORE: You say we’'re talking about courts, right? But it's got to be
more than that.

THE COURT: They're public. They're open.

MR. GILMORE: They are. | can’'t deny that, right? I'm not going to sit here
and deny the obvious. But it requires more.

THE COURT: But you're taking something that happened in a public
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courtroom and you're saying it's not a public interest --

MR. GILMORE: I'm taking --

THE COURT: -- even though it's run by a public official who's elected by
the people.

MR. GILMORE: Sure. I'm looking at the facts, right. You have to look at
the facts that are presented to you here today. Again, this was not an individual who
was vetting courtrooms downtown in family court. He went out of his way to target
one lawyer. Shapiro says then we’re not a public interest, okay. And why is that
significant? It doesn’t mean necessarily that we’re going to trial on these claims
now. It doesn’t mean that. It means they don't get the benefit of the anti-SLAPP
statute. They may get relief under 12(b)(5). | don’t think they do. | don’t think we
get there. But they don’t get anti-SLAPP relief. Why? The Nevada Legislature has
said, look, defamation, statements of opinion, some of that is a close call, some of
it's not. It always depends. That's the judge -- you decide, does this go forward
and a jury looks at these statements or not.

So they can come in here on a 12(b)(5) motion and they don't have to
worry about truth. They don’t have to worry about that. But the Nevada Legislature
has said if you're going to come in here on a defamation claim, on an anti-SLAPP
motion, we’re going to make it a little harder. Why are we going to do that?
Because you want fees and you want damages. So if that's what occurring and
you are not only asking --

THE COURT: But the fees are mandatory, are they not?

MR. GILMORE: Correct. If you grant the special motion, fees are mandatory,
right?

33
JVA00091¢




1 THE COURT: Uh-huh.

2 MR. GILMORE: So then that can’t be easy because otherwise we’re going

3| to convert every 12(b)(5) motion on a defamation claim to an anti-SLAPP motion.

4 (| And if the Nevada Legis--

5 THE COURT: This is only the second one I've had in over 15 years, so | don’t

6 || think that's what happens.

7 MR. GILMORE: Well, and | don’t think that's supposed to happen.
8 THE COURT: | mean, anti-SLAPP motions are not like run of the mill.
9 MR. GILMORE: It's not supposed to happen.
10 THE COURT: Correct.
11 MR. GILMORE: We’'re supposed to be in here on a 12(b)(5). But they're in

12 || here asking you for the benefit of the anti-SLAPP statute.
13 But let me do this, Your Honor. Let me move -- even if you're

14 || struggling with public interest and | understand that --

15 THE COURT: Uh-huh.

16 MR. GILMORE: -- and then we have the public forum issue --

17 THE COURT: Sure.

18 MR. GILMORE: -- which I think they have a real problem with, they have a

19 || real problem with because a lot of this, again, all of it republished through a private
20 || email. But the third factor, Your Honor, and one that we hear today that actually

21| they really don’t have to comply with is truth. They can’t disagree with that. The

22 || statute says it's got to be truthful or made without knowledge of its falsehood. We're
23| done. They don’t even bother to do that. Instead, what do they say to you? Well,
24 || no, these are statements of opinion so | don’t have to prove truth. The Nevada
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Legislature disagrees and so does the Nevada Supreme Court. In Shapiro it said,
oh, and by the way, any communication that you’re trying to squeeze into the
anti-SLAPP statute, it better have been truthful or made without knowledge of its
falsehood. They don't --

THE COURT: How about putting a video -- | mean, because everything
stems from this video. That video is truthful. That's what happened.

MR. GILMORE: The video --

THE COURT: See, you can’t deny that. | mean, it speaks for itself. It may --
| mean, | sat and watched the whole thing. It took a really long time to sit through
the whole thing. | know what happened at the end. But the beginning of that, that
all happened. | mean, it wasn't nice, you know, but it all happened. It’'s truthful.
That happened.

MR. GILMORE: But that's not what this article does.

THE COURT: So putting that on the Internet doesn’t somehow turn it into
defamation. But everything stems from that video, correct? All the statements,
everything stems from that video.

MR. GILMORE: | think that's the genesis. Yeah, | think that's where we
started.

THE COURT: And the truth is an absolute defense. It's not defamation
if it's truthful.

MR. GILMORE: But this is not just, hey, everybody ought to go watch
this video. That’s not what this is. This wasn't just, hey, | thought this was really
interesting and I’'m here to make sure everybody knows what’s going on; go
watch this video. That’s not what happened here. We decided to only talk about --
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Mr. Sanson said I'm only going to talk about the first part of the video. And
everybody knows everybody reads headlines, right? How long did it take? | mean,
it's a 78 minute video. It takes --

THE COURT: Oh, it’s -- | thought it was like two hours, but apparently it's not.

MR. GILMORE: It feels a lot longer when you watch a video, right?

THE COURT: It felt like two hours, but it's only -- when | saw it was only
70 minutes, | thought -- | would have sworn it was like two hours. It was long.

MR. GILMORE: Yeah. And | think -- | mean, they've done studies now that
the average person is going to read an article for maybe up to thirty seconds if it
really grabs their attention, right. The idea that anybody is going to sit there, click
that video, sit back, get a drink and watch that video is ridiculous. And even Judge
Elliott said in her email to him, you know, it’s really not fair how you’ve portrayed that
video. Of course, she took offense to it, too, as you alluded to earlier. It's got to be
a fair accounting. That’s not what they did here because they know nobody is going
to go watch that video. Headlines are what matters. That’s what sells in the news,
headlines. And this headline here, when read in context, if we're jumping ahead,
is defamatory.

But | want to back up because truth -- again, they have to prove truth
and they can’t do that with how they portrayed the video. | didn’t put those words in
that article, they did. They did that. And Mr. Sanson does not say in his declaration,
Mr. Sanson did not say in the article, oh, hey, you know, full disclosure here, the
judge was misinformed about the plaintiff’'s finances. Full disclosure. You don’t
see like a footnote, a little disclaimer at the end. He doesn’t want you to know that.
That's not his objective. So, truth, that's why they fail under the truth analysis there.
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Some of the other things, Your Honor, that talked about the articles
with bulling, threatening. Again, do they say, look, here’s how | would prove that?
Here’s at least what | would do if | had to prove that. No. We have argument of
counsel that talks about why those are statements of opinion. That's fine. And
again, if we want to have that discussion under the 12(b)(5), let's have it and I think
that will be a productive, meaningful conversation. But not under the anti-SLAPP
statute because they had to prove -- they had to prove truth. Good faith. Those are
the words that our Nevada Legislature used. Those words were reaffirmed by the
Nevada Supreme Court in Shapiro.

THE COURT: What if it's an opinion? | mean, an opinion can never be false,
correct?

MR. GILMORE: People all the time are testifying here’s my thought, here’s
what | base that on. Here’s the facts that support my opinion, right?

THE COURT: Uh-huh.

MR. GILMORE: We don'’t see that.

THE COURT: But an opinion cannot be false. So if it's an opinion, it's
truthful.

MR. GILMORE: Well, we can argue about whether these are opinions.
| don’t think they’re opinions.

THE COURT: Okay. All right.

MR. GILMORE: But the problem here is they just assume they’re opinions
and they don’t say, you know what, I'm going to be --

THE COURT: Well, they assert. They don’t assume --

MR. GILMORE: Fair. They argue it.
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THE COURT: -- they assert that they are opinions. So I'm wanting to know
from you why are they not opinions?

MR. GILMORE: Okay.

THE COURT: Because if they're opinions, they can't be false, right?

MR. GILMORE: So what --

THE COURT: Because | understand they have to prove truth or no
knowledge that they were false. I'm not -- I'm just kind of wondering how you can
prove truth or false if someone is a bully.

MR. GILMORE: You would still have predicate act.

THE COURT: Do you know what | mean?

MR. GILMORE: I do.

THE COURT: Bully.

MR. GILMORE: | understand.

THE COURT: | mean, isn’'t that someone’s opinion?

MR. GILMORE: Well, what they’ve also done, Your Honor, is they’re cherry-
picking and they’re trying to cut these articles up, right? That’s not what you do.
You've got to read them in context. And the Nevada Supreme Court has said, what
would a reasonable person think when they look at these articles? What would a
lay person think? And as | alluded to earlier, they would think that Ms. Abrams is
able to threaten a judge; you better sign this order or things are going to go very
south for you.

THE COURT: Where does it say she threatened a judge?

MR. GILMORE: The bullying article, that she’s bullying Judge Elliott.

THE COURT: Why are you saying that they said she threatened a judge?
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MR. GILMORE: I'm saying that’s how | would maintain, Your Honor, that
article would be interpreted by a lay person. The Nevada Supreme Court has said
to you, Judge, when you’re looking at this --

THE COURT: And they actually posted the order. He was served with an
order and isn’t this actually the order? It looks to me like the actual order.

MR. GILMORE: On the --

THE COURT: Right.

MR. GILMORE: You're looking at Exhibit 3, Your Honor?

THE COURT: | mean, he actually posted the order for everyone to see so
they could form their own conclusions, right? It's Exhibit 2.

MR. GILMORE: Correct, Your Honor. He’s got the order posted. | can'’t --
he does have the order posted. But what does that tell the reader? He must know
a lot about this case if he’s posting pleadings, so there must be something else
that happened. He bullied her and he caused her to enter that order. The Nevada
Supreme Court has said what would a reasonable person think when they look at
this. And if it's subject to more than one interpretation, then what do we do? We
bring a jury in here. Now, they might say, come on -- come on, | think that’s opinion
as opposed to fact, but that's a jury question. If it's a mixed type statement --

THE COURT: So an opinion is always a jury question?

MR. GILMORE: Whether. The Nevada Supreme Court has said if it's a
mixed type statement, which means there’s some undisclosed defamatory facts.

If a reasonable person --
THE COURT: So the defamatory statement is bully?
MR. GILMORE: When read in this article --
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THE COURT: Bullied?

MR. GILMORE: -- Your Honor, again, | don’t think we can chop this article
up, which is what they want to do. You've got to look at the entire article. What's
the message being conveyed? Okay.

Now, you made a comment about unethical earlier, right. Where is it
that they call her out point blank that she’s unethical, right? You read the article.
Isn’t this unethical? Anybody who reads that is going to say, well, he’s calling her
unethical. Again, you have to look at the article.

THE COURT: I read it and | said exactly the opposite.

MR. GILMORE: I'd say, Your Honor, when you look at --

THE COURT: So, I'm somebody.

MR. GILMORE: You are and you're the one that’s most important looking
at this, looking at this statement, Your Honor. If there is an ethical problem or the
law has been broken by an attorney.

THE COURT: And that, the was critical of the judge. That’s true. If there’s
an ethical problem taking place in your courtroom, you do have a duty to report it
to the appropriate governing body. We may not like that, but that’s the truth.

MR. GILMORE: An ethical problem with who?

THE COURT: With the attorneys.

MR. GILMORE: Ms. Abrams. Exactly.

THE COURT: But that’s true.

MR. GILMORE: That she’s done something unethical. She’s done
something unethical. That's what | read from this article, Your Honor. That's what
I would submit, that a lay person reading this would say she has done something --
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THE COURT: Well, the judge didn’t report her, so clearly the judge didn’t
think it.

MR. GILMORE: Correct.

THE COURT: And that’s the only person that matters, right?

MR. GILMORE: Did he say that in this article?

THE COURT: Yeah. He said that a judge is supposed to --

MR. GILMORE: That the judge didn’t report her?

THE COURT: He says a judge is supposed to report somebody. So if the
judge didn’t do it, the judge is the one being criticized. I'm just -- there’s nowhere
in here does it say Ms. Abrams is unethical.

MR. GILMORE: Point blank, you're right.

THE COURT: Right.

MR. GILMORE: That’s correct, Your Honor. | would submit that if you read
that article in context that’s the only logical conclusion to draw from it.

But let's move from that one, then, because there’s other ones, too.
This stuff about sealing, that she’s sealing stuff and it's unsupported in law. | mean,
do we have any citation saying here’s why you couldn’t seal certain elements of
these cases? No. And again, that goes back to this idea that she can get judges
to just blindly sign orders. She can’t do that.

THE COURT: Again, | emphasize the criticism is on the court and not
necessarily the lawyer because the lawyer is not sealing cases --

MR. GILMORE: Correct.

THE COURT: -- the court is.

MR. GILMORE: But what they’re saying is how dare she go in there and ask
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the judge to sign an order that she knows the law would not allow her to do.

THE COURT: Then that's a problem with the judge, isn't it?

MR. GILMORE: It could be as well. But do they come in here as part of
proving truth say here’s why that was a problem for the judge, because look at NRS
such and such, you couldn’t seal that. They don’t do that. They don't try to do that
because they can’t do that. So why is that significant? I'm going to bring it back
again, anti-SLAPP. If you want anti-SLAPP relief, which is better than 12(b)(5)
relief, right, so they’re not in here under --

THE COURT: Well, they did list the docket of all the cases that apparently
have been sealed.

MR. GILMORE: So you look at that and what they’re saying is she shouldn’t
have sealed any one of those cases, right? That’s the position.

THE COURT: Where does it say that the court should not have sealed those?

MR. GILMORE: Calling her seal-happy and it's unsupported in law.

THE COURT: Okay.

MR. GILMORE: And that is the -- | believe it's the November 6th article, Your
Honor. And my point is this. If they’re going to say you shouldn’t have sealed that
case, then they’d have to do something.

THE COURT: They have to say that first.

MR. GILMORE: But to start calling her seal-happy, again, the only implication
to draw from that is that she shouldn’t be sealing those cases.

THE COURT: I think the only inference is that she has petitioned the court
maybe several times and the court has granted her petition. | mean, no one thinks

an attorney can actually seal records, right?
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MR. GILMORE: | don't think so.

THE COURT: And I don'’t think there’s any -- any --

MR. GILMORE: So page 4 of this article, Your Honor --

THE COURT: Okay.

MR. GILMORE: -- it's the last paragraph here talking about such blanket
prohibition on public access to the entire case is specifically disallowed by law. So
they’re going to post that what she’s doing is specifically disallowed by law. | would
submit that some element of truth has to be behind that to get past the first step of
the anti-SLAPP analysis. And if we don’t get there, if they don’t -- we don’t have
that, then we’re done and we sit down and we have a debate about the 12(b)(5)
motion. But I think I've belabored that point, Your Honor, so I'll move to --

THE COURT: Well, and isn't it true, because didn’t Judge Elliott correct that?

MR. GILMORE: She did not say I'm going to unseal the case. She said her
order saying nobody can disseminate that video everywhere, that | have a problem
with she said. So that was the gag order portion that | mentioned earlier.

THE COURT: Okay. But she didn’t seal the underlying divorce case, did
she?

MR. GILMORE: As | understand it, the records from that case, which is
allowed under NRS 125, were sealed.

THE COURT: She did --

MR. WILLICK: Yes.

MS. ABRAMS: Yes. She did seal --

MR. GILMORE: Yes. So that -- there’s a difference --

THE COURT: She did eventually seal the entire --
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MR. GILMORE: There’s an order --

THE COURT: When did she do that?

MR. POTTER: Three days later.

THE COURT: When?

MS. ABRAMS: She sealed the case. | believe it was October or the beginning
of November. It was months prior --

THE COURT: Okay, so after?

MR. POTTER: It was three days later.

MS. ABRAMS: It was months prior to the order, the gag order asking for the
video to be removed.

THE COURT: Okay.

MR. GILMORE: So we have two things, right?

THE COURT: But after the publication?

MR. WILLICK: No.

MR. POTTER: Yes.

THE COURT: Somebody tell me when she sealed this entire divorce case.

MR. GILMORE: Let me -- yeah, let me find that, Your Honor.

THE COURT: Okay.

MS. ABRAMS: So, it was a closed hearing and then she sealed the case
a few days later.

THE COURT: Okay.

MS. ABRAMS: And then --

THE COURT: Is it still sealed?

MS. ABRAMS: Yes, itis.
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THE COURT: Okay.

MR. GILMORE: Let me get the date, Your Honor, so that we’re all on the
same page.

THE COURT: So again, if he’s contending that should have been disallowed,
he’s criticizing the judge, not the lawyer.

MR. GILMORE: Butit's --

THE COURT: The lawyer just petitions. The lawyer is supposed to zealously
advocate for their client. If they have -- | mean, that's what they’re supposed to do.

MR. GILMORE: They are, but lawyers --

THE COURT: And then you let the chips fall where they may and the court
signs an order or doesn’t sign an order.

MR. GILMORE: But lawyers don’t go in there and say, Judge, | want to have
you do something and | know as | sit here in my head that it's specifically disallowed
by law, right?

THE COURT: Well, of course not. Yeah.

MR. GILMORE: Exactly. But that's what's drawn from this. They take it a
step further, she’s asking the judge to do things that she knows she shouldn’t ask
that judge to do. That’s the rub. That’s the problem, what you get from these
articles. It's not just Judge Elliott, it's Ms. Abrams. She’s going in there asking for
things that she has no business asking for as a lawyer. That is the reasonable
implication drawn from these articles. And if we have that, Your Honor, which we
do, then they fall outside of a pure statement of opinion. It becomes a mixed type
statement that a jury has to look at. And again, | said this, the jury might look and
say you're reaching. But as a matter of law they come to you today and they say
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under no set of circumstances could anybody read these articles that way. That's
what they have to have you find. Nobody could read any of this and find that these
are pure statements of opinion as a matter of law. 1 think that is too far of a reach
at this juncture.

Again, we might do some discovery, flesh out a little bit what’'s going
on here, and they may come back in here under 56 and say, Your Honor, there’s no
way a jury could ever read it this way because look what we did, we went and got an
expert who looked at these opinions; polled, did a sampling, right. | took this article
to 100 people. They can come in here to you with evidence like that and say let’s
not waste time at a trial because now | don’t think there’s a question of fact. | think
that would be hard to do. But we’re here right now under anti-SLAPP and 12(b)(5)
and they’re asking you to say as a matter of law this statement shouldn’t go to the
jury. This statement does not create a mixed type statement. | don’t think you can
find that at this stage, Your Honor.

| feel like I've gone back and forth over the anti-SLAPP first step,
second step. Your Honor let’s say gets past the first step and says, you know what,
| think it's public interest.

THE COURT: The burden shifts to you, then what?

MR. GILMORE: Then the burden shifts to me, right?

THE COURT: Uh-huh.

MR. GILMORE: First of all, this idea that we have no evidence presented,
that’s false. First of all, you look at our opposition. We've got all the articles
attached, right?

THE COURT: Okay.
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MR. GILMORE: Ms. Abrams initially verified the complaint, but then she
also did a declaration attached to the opposition. There’s no case saying you can’t
verify a complaint.

THE COURT: What are your predicate claims on the RICO action?

MR. GILMORE: The RICO, I don’t think you get there on anti-SLAPP
because it's not dealing with the communication anymore, right. You look at the
crimes that are alleged, those are not communications by definition.

THE COURT: What are the crimes?

MR. GILMORE: | would submit, Your Honor, we need to do more on the
RICO claim. | can’t argue that.

THE COURT: So you know your RICO claim fails?

MR. GILMORE: | think we have to do more. 1 think it fails under 12(b)(5).

THE COURT: Okay. Well, | appreciate that.

MR. GILMORE: Under 12(b)(5), though, as opposed to the anti-SLAPP
because if the conduct --

THE COURT: Well, you know I get concerned when you're filing RICO
actions and alleging people committed crimes.

MR. GILMORE: No, | understand that, Your Honor.

THE COURT: | mean, if you're going to do that, then do it right.

MR. GILMORE: | understand that, Your Honor. | do. | do.

THE COURT: Okay. So, you admit today your RICO claim fails?

MR. GILMORE: | think under 12(b)(5) --

THE COURT: Okay.

MR. GILMORE: -- the RICO needs to be dismissed. And we’ll take a hard
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look at whether we want to amend to add that back or not. My recommendation
will probably be to not add it back.

THE COURT: Okay. | appreciate that.

MR. GILMORE: But that's under 12(b)(5).

THE COURT: How about your copyright claims?

MR. GILMORE: Same thing.

THE COURT: Okay.

MR. GILMORE: Under 12(b)(5) but not under NRS 41.660.

THE COURT: And you agree injunctive relief is a remedy?

MR. GILMORE: Itis a remedy, Your Honor.

THE COURT: Okay.

MR. GILMORE: The idea here is to make it clear to Mr. Sanson what the
relief is they’re seeking.

THE COURT: Do you think harassment is a claim in Nevada?

MR. GILMORE: You look at the District of Nevada cases, Your Honor, we
can’t argue with that.

THE COURT: Okay.

MR. GILMORE: The point here is, look --

THE COURT: So you agree harassment goes, t00?

MR. GILMORE: Under 12(b)(5).

THE COURT: Okay.

MR. GILMORE: Under 12(b)(5), Your Honor, not under NRS 41.660.

THE COURT: | appreciate that.

MR. GILMORE: What we have, Your Honor, is, look, we're pleading --
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THE COURT: So really you think -- how about your intentional infliction
of emotional distress?

MR. GILMORE: 1 think whether this is extreme or outrageous --

THE COURT: Can be determined --

MR. GILMORE: -- are we deciding that as a matter of law?

THE COURT: Well, it gets determined as a matter of law and you have to
show damages and the damages can’t be just I'm stressed out. | mean, the case
law is very clear on that.

MR. GILMORE: Oh, sure.

THE COURT: So if the burden shifts to you, that's what I'm asking you.

MR. GILMORE: And we have the declaration from Ms. Abrams where she
addresses that and she puts more meat on those bones, so to speak, Your Honor.

THE COURT: Okay.

MR. GILMORE: Under NRCP 8 --

THE COURT: So, I'm stressed out. And I'm not trying to -- you know,
because no one likes to be -- no one likes this and I’'m not trying to minimize it,
whether it's right or wrong. No one likes this, so I'm not trying to minimize, you
know, how she feels. But you understand it has to be extreme and outrageous and
there are certain things that we're required to take in a society. Are you contending
these statements are of that level, extreme and outrageous, and that she has
suffered severe damages?

MR. GILMORE: | think in conjunction with how we got here it becomes that
way. In conjunction with Mr. Schneider making it clear at the outset I'm going to
do more than just oppose your motion. And I don’t think there’s any dispute he
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gave that video.

THE COURT: I'm sorry, what?

MR. GILMORE: That's the initial email from Mr. Schneider to Ms. Abrams,
or actually her -- Mr. Leauvitt --

THE COURT: Okay.

MR. GILMORE: -- saying if you don’t withdraw that motion, I’'m going to do
more. So that's where we started. And then the conversation with Mr. Schoen in
December where -- priority list, right? When you look at context, this is somebody
going out of their way to do this, that’'s what | would submit makes this extreme and
outrageous, Your Honor, as opposed to just somebody who walked into court one
day, caught her arguing in that case and then decided to go on and write about it.
Then | don’t think we would get there, but that’'s not these facts. | think these facts
get you there. But | can understand if you're struggling, Your Honor.

THE COURT: Okay. But again, to get Mr. Schneider here | have to make
that leap that he gave it to Mr. Sanson for a bad purpose.

MR. GILMORE: You don’t need a bad purpose. No.

THE COURT: Okay.

MR. GILMORE: Conspiracy is two or more people who come to an
agreement.

THE COURT: You have to have an underlying unlawful objective. You have
to have an agreement to commit a tort. Right?

MR. GILMORE: Correct. To commit a tort. Correct. | know the mention
was illegal.

THE COURT: Okay.
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MR. GILMORE: It doesn’t have to be illegal, right? You have to have two
people who --

THE COURT: Well, it has to be bad. There has to be some sort of bad
element.

MR. GILMORE: You have two people who come together --

THE COURT: So again, | have to -- | have to agree that they entered into
this agreement, | guess to defame.

MR. GILMORE: Correct.

THE COURT: To defame them.

MR. GILMORE: Yeah. And remember, on this motion we're either under
the anti-SLAPP or we’re under 12(b)(5). Either way, the inferences are drawn in
our favor. No, | don’t have the conversation --

THE COURT: Well, under the anti-SLAPP you have to come forward with
evidence.

MR. GILMORE: |did. So what did we come forward with? We have --

THE COURT: The burden is a little bit higher.

MR. GILMORE: So let’s look at the evidence that we have, right. The day
after the hearing Mr. Schneider requests a copy of the video, right? Nobody is
disputing that. And then a few days later it shows up on the Internet.

THE COURT: Well, I mean, | guess if there’s no other evidence that the
video was distributed. I’'m assuming the person that gave it to Mr. Schneider is the
same person that would like -- well, | don’t know, maybe there’s a lot of people
that could give that video here. | don’t know. | don’t know if only one person can
give the video to somebody or if you could call Court Administration. | don’t know.
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But the only evidence here is that Mr. Schneider was the only one who got the
video, right? So if Mr. Schneider was the only one who got the video, he had to
have given it to Sanson?

MR. GILMORE: Well, correct, Your Honor.

THE COURT: Okay.

MR. GILMORE: Correct. And how easy would it have been for one of them
to put in a declaration | didn’t get the video or | didn’t give the video? You don’t
see that. Mr. Schneider is here today. You can ask him, did you give the video
to Mr. Sanson? But let’s -- it's not just that, Your Honor. We also have emails.

THE COURT: Well, okay, he did.

MR. GILMORE: Okay.

THE COURT: Let’s say he did.

MR. GILMORE: So then why is he giving him that video?

THE COURT: So what?

MR. GILMORE: That's the agreement, Your Honor.

THE COURT: Okay.

MR. GILMORE: The agreement to go after and target Ms. Abrams.

THE COURT: But if you post -- I'm trying to figure out how you get Mr.
Schneider here, because if Mr. Schneider gives him the video, it's of a public
proceeding in a public courtroom; it's true. Correct? And the video got played
in its entirety. What did Mr. Schneider do?

MR. GILMORE: As far as what we know and what we’ve pled so far,
Your Honor --

THE COURT: He gave the video.
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MR. GILMORE: He gave the video.

THE COURT: Let's say | agree. He gave the video. So what?

MR. GILMORE: And then he said later, also undisputed, | can make all this
go away. What does that mean?

THE COURT: I don’'t know. | don’'t know what that means.

MR. GILMORE: Neither do I. But let’s -- a reasonable inference to draw
from that, Your Honor, is he’s behind this. He’s behind this.

THE COURT: | mean, now you're -- | don’t think that anybody tells Mr.
Sanson what to do, but | don’t know.

MR. GILMORE: | don’t know. | don’'t know. I'd have to take depositions
to find out. But to go back to your point, Your Honor, yes, I've got to hook Mr.
Schneider on the conspiracy claim. Without that he’s not hooked here because,
no, he did not post -- as far as | know.

THE COURT: Okay. But what is the evidence that they entered into this
conspiracy to commit defamation? Because just giving the video isn’t bad. It's
a public document.

MR. GILMORE: The evidence --

THE COURT: Correct?

MR. GILMORE: 1 think the evidence would be that he gives the video; makes
it clear to my client that he could stop this if she withdrew the motion.

THE COURT: Okay.

MR. GILMORE: And then from there we have to go into the substance of
the actual acts themselves, right, and whether or not the acts themselves you find

are defamatory or not.
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THE COURT: Okay. | appreciate you answering all my questions.

MR. GILMORE: Sure.

THE COURT: | mean, the briefs were very, very good. | know they were long.

MR. GILMORE: They were long and, you know, we filed a motion to try to --

THE COURT: And you filed it in excess of the page -- but I'm okay with you
filing it in excess of the page limit.

MR. GILMORE: We filed a motion for leave to have you grant that request
because --

THE COURT: You did and | saw that.

MR. GILMORE: -- | don’t want to give you three briefs if | can give you one,
right?

THE COURT: And I figured that, that you didn’t want to oppose all three.
| think they were -- both sides, the issues were very well briefed and | do appreciate
that. And | appreciate you answering my questions.

MR. GILMORE: Okay. A couple other points, Your Honor --

THE COURT: Sure.

MR. GILMORE: -- and then | think I'm done. It doesn’t sound anymore like
they are going to argue that she is a limited purpose public figure.

THE COURT: | don't think she is, if that helps.

MR. GILMORE: Okay. It doesn’t sound like we're going through that.

THE COURT: | don't believe she’s a public figure.

MR. GILMORE: Okay, so then | don’t have to go through that. And then
there was a little bit of discussion in the briefs about the fair reporting privilege, but
we know that’s got to be an accurate and complete accounting. | didn’'t hear much
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about the fair report privilege today, so | don’t -- unless Your Honor has questions
about that | don’t think we need to go into that.

So, Your Honor, in conclusion, | would say that they don’t get past
the first hump of the anti-SLAPP analysis. And the California cases are very clear,
we won't look at the merits of the claims. We may do that here in a minute on the
12(b)(5) motion --

THE COURT: Uh-huh.

MR. GILMORE: -- but for purposes of the anti-SLAPP, they don’t get over
the hump. But if they do, what do the California cases say? You've got to have
minimal merit. It's not the summary judgment standard anymore. Our Nevada
Legislature changed that. These claims have minimal merit at this stage of the
proceeding, Your Honor.

Lastly, if you think there’s reason to flesh some of this out, we did
make a request for limited discovery. Again, it's not full-fledged discovery, but if you
think there’s just a couple of things you'd like me to flesh out, I'm happy to do that.
We can come back in here in 90 days, 120 days and resolve those few remaining
issues.

THE COURT: All right, thank you.

MR. GILMORE: Thank you, Your Honor.

THE COURT: | do believe I have to resolve this motion before we can go on
to any 12(b)(5), though. And procedurally you agree with that?

MR. GILMORE: That’s up to Your Honor’s discretion, but | would say that if
you require limited discovery, yes, you wouldn't rule on a 12(b)(5). Everything would
get continued.
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THE COURT: Right.

MR. GILMORE: So if you say, you know what, I'm going to let you do
discovery on these things that | have questions about, then yeah, we’re going to
continue out the 12(b)(5) motions. We’ll continue out the 12(f) motion. We’'ll come
back, get a decision after additional evidence is submitted on the anti-SLAPP and
then decide whether you're taking up all or portions of the 12(b)(5) or 12(f) motions.

THE COURT: Okay, thank you.

MR. GILMORE: Thank you, Your Honor.

THE COURT: Anything in response?

MS. ABRAMS: Your Honor, may I just correct a few things that were stated?

THE COURT: Sure. No problem.

MS. ABRAMS: Your Honor indicated that Mr. Sanson did follow the order
that was issued by Jennifer Elliott that he was served with. He actually did not follow
that order at all.

MS. McLETCHIE: Your Honor, excuse me. I'm going to object. Is she
testifying as a witness? Is she here as counsel?

MS. ABRAMS: | am here making a record with regards --

THE COURT: Okay. Let me just tell you everything has gone so well so far.
Why don’t you tell your lawyer and I'll hear from your lawyer, okay?

MR. WILLICK: I’'m co-counsel and normally | would say these things, but
I’'m having --

THE COURT: | thought that you were -- okay. | know that you filed the
complaint, but it appeared to me as though Mr. Kennedy came in in your stead. Is

that not true?
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MR. WILLICK: He didn’t substitute. | believe he associated. And I’'m sorry --

THE COURT: That's okay.

MR. WILLICK: The reason she’s talking is that | can’t speak very well today,
So I'm sorry.

THE COURT: Okay. Well, I'll let her speak to her attorney and then --

MR. WILLICK: Okay.

THE COURT: -- because | know everybody’s attorneys and if | let everybody
talk we’ll never get out of here.

MR. WILLICK: | apologize for the voice.

THE COURT: Plus, I've got a bunch of attorneys in the gallery. They'’re
smiling, too. They don’t want me to let everybody talk.

MR. WILLICK: We know some of them.

MR. GILMORE: Your Honor --

THE COURT: Sure, go ahead.

MR. GILMORE: -- the idea that he didn’t follow the order, | will go pull the
actual declaration for you, but as we understand it he continued to republish it after
he initially got the order. But let me grab that out of the brief.

THE COURT: Okay. But not -- my statement was it appeared to me as
though he complied with it and took it down off YouTube, took it down off that other
thing that posts videos. | know because | tried to find it. | couldn’t find it.

MR. GILMORE: Well, what happened, Your Honor, is --

THE COURT: | went on YouTube and YouTube said this video has been
removed. | went on the other site, it said this video has been removed. And to tell
you the truth, | watched the whole video. | think one of the parties attached it for me
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because | was able to watch it on my computer in its entirety.

MR. GILMORE: | know requests were sent to YouTube to remove the video
and | believe it was done at the behest --

THE COURT: | guess it wouldn’t be him that took it down, it would be
YouTube that took it down. And, you know, that’s correct. If my memory serves me
correct, | think Ms. Abrams’ firm --

MR. GILMORE: Sent the notices.

THE COURT: -- sent something to those.

MR. GILMORE: Correct.

THE COURT: You're right, you're right.

MR. GILMORE: Correct. So I think that was the --

THE COURT: She sent notices and then they were taken down.

MR. GILMORE: Correct.

THE COURT: | know they’re not there.

MR. GILMORE: They’re not there anymore. Thankfully YouTube said you're
right, we've got to take that down.

THE COURT: Well, | don’t know what YouTube said, but they took it down.

Okay, anything in response?

MS. McLETCHIE: Yes, Your Honor. I'll try to be brief. Your Honor, speaking
out about the operation of government, including the judicial branch, is what they
call the upper echelons of what the First Amendment protects. In addition, the other
key point | want to make is there’s no such thing as a false idea. They would have
you believe that Mr. Sanson needs to --

THE COURT: Well, I guess they’re contending those weren’t opinions, that
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it's like a mixed question.

MS. McLETCHIE: Right. And they would have you believe that somehow
Mr. Sanson needs to testify or submit a declaration saying --

THE COURT: That this is true.

MS. McLETCHIE: -- that each opinion was a fact. The things that are factual
are undisputed. It's not disputed that Ms. Abrams got an order requiring that he
take the video down and that that order was later rescinded, for example. And
certainly -- and Mr. Sanson discusses this. And certainly, Your Honor, someone can
express an opinion based on those things. There is no need -- this over-technical
read of the statute was expressly rejected by the California court in Piping Rock
Partners, which is quoted in the very recent Nevada Supreme Court, February 2017,

Shapiro v. Welt case. And in that case they said we’re not going to require that kind

of separate proof of validity for literally each statement. They rejected exactly the
kind of approach that the plaintiffs are urging in this case.

And when you look at the statute what it requires is essentially a good
faith communication. It says, “which is truthful or is made without knowledge of its
falsehood.” Mr. Sanson’s declaration in detail explains the statements and the
context in which they were made. They explain that VIPI speaks out against what
it perceives as public corruption and wrongdoing. And it explains that in his opinion
she seals too many documents. He is entitled to that opinion. It's not disputed that
she seals documents. She sealed the video in this case. So the idea that he needs
to go through in order to get the protections of the anti-SLAPP statute and break
down everything and assert that things that can’t be proven true or false are true
is just | think, with all due respect to opposing counsel, is just absurd.
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And with regard to the Shapiro factors, | think it's a real contortion to
say that the Shapiro factors don’t urge in favor of finding under the anti-SLAPP
statute. And Your Honor is correct, you do have to deal with the anti-SLAPP statute,
the anti-SLAPP motion to dismiss first --

THE COURT: Sure.

MS. McLETCHIE: -- and it’s for an important reason. In 2013 when the
Nevada Legislature amended the statute, they made clear that you are immune
from a civil action --

THE COURT: Uh-huh.

MS. McLETCHIE: -- not just liability.

And they’re not entitled to discovery, Your Honor, because discovery
wouldn’t help us in this case. This case is essentially about the statements. No one
is disputing that the statements were made. At one time they had sued everybody
Steve Sanson knew, | think, actually, pretty much, that they thought he was close to.
Listed everybody they thought was involved with VIPI. It's not VIPI, by the way, it's
VIPI or Veterans in Politics. But they sued everybody and threw in their kitchen --
you know, threw everything into the complaint. Now it’s just Sanson and VIPI and
Mr. Schneider. And it's clear that Mr. Sanson made these statements. We don’t
need discovery on any issue. And | think that allowing discovery would run afoul of
the anti-SLAPP protections because it’s clear on the face of the complaint that it's
an invalid complaint that Ms. Abrams brought in order to chill Mr. Sanson’s speech.

This isn’t a private dispute between Ms. Abrams and Mr. Sanson.
They didn’t know each other. They’re not friends that had a falling out. Thisis a
dispute about whether or not she seals too many documents, about whether her
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conduct in court is appropriate. And those are certainly matters, as this Court has
indicated, of public interest.

The California court, which I think the parties all agree Nevada looks
to California, the California court has made very clear that public interest is to be
interpreted broadly within the spirit of the anti-SLAPP statutes. And it's anything
that the public is interested in. Mr. Sanson’s members, Mr. Sanson’s readership,
Mr. Sanson -- the people who look at his Facebook page and access other
information like the YouTube and Vimeo or whatever it is --

THE COURT: Yeah.

MS. McLETCHIE: -- they’re interested in these issues and they can and
should be. They are entitled to look into issues about the administration of justice.
As one court has explained, we could all end up in court one day and certainly
family court especially.

THE COURT: Sure.

MS. McLETCHIE: And people have a right to know what goes on there,
how lawyers act there and how judges act there.

With regard to this idea that somehow because he has an email blast
that’s sent to thousands of people where he republished the information -- where he
published the information that somehow this takes it out of a public forum, | really
think that ignores the context of these emails. It's not a private email from Steve
Sanson to a friend of his. These are -- it's a list of thousands of people. And | think
| explained earlier this is a lot like if the Review-Journal had a service where they
sent alerts with their articles to its members, to its subscribers, right, it's no different.
And frankly, an email subscription to a list is almost -- in this modern world a lot of
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people don’t get hard copy versions of anything and certainly Mr. Sanson operates
almost entirely in the virtual world. He knows more about video places than you
or 1 do, Your Honor. But these days instead of subscribing, for example, to a
newspaper, a lot of people sign up for email alerts from the New York Times or
Politico or other publications, and people that are interested in the issues that Mr.
Sanson reports on.

And he is a blogger and | do think that he’s entitled to protection under
the fair report privilege. There’s no need that he literally needs to transcribe the
entire video, but I don’t think we even need to get to the fair report privilege because
| don’t think we have -- we don’t have a defamatory statement. They do have the
burden of establishing that the statements are unprivileged, but | don’t even think
we need to get there, Your Honor, but | do think he’s entitled to it.

There’s no need to have -- | think Mr. Gilmore said that we need to
have footnotes and you need to explain everything that happened. That’s not true.
The focus of Mr. Sanson'’s article was on the interchange between the judge and Ms.
Abrams and that was the focus. Later on, it’s true, the judge did rescind her position
or retract her position with regard to Ms. Abrams’ client. That’s not the point of the
article. A newspaper doesn’t need to, for example, report on exactly everything and
literally every word that’s spoken in a courtroom proceeding.

The focus of the speaker’s conduct should be the public interest, rather
than a mere effort to gather ammunition for another round of private controversy.
Again, there is no private controversy here. | don’t even know that Mr. Schneider
and Ms. Abrams have a personal relationship. This is a controversy not even just
about a court proceeding and a court case, but about how courtrooms should be run
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and how lawyers and judges should act in court.

And in terms of the degree in closeness between the challenged
statements and the asserted public interest, as | pointed out earlier he writes these
articles about what the Nevada Supreme Court has said about sealing, and then
he says, hey, you know, in my opinion she seals too much. And the idea that Mr.
Gilmore put forth that somehow he needs to prove that she seals too much, if you
could prove that a document had to be sealed or didn’t have to be sealed, if the
world was black and white we wouldn’t need lawyers.

THE COURT: Sure.

MS. McLETCHIE: People all the time argue this document merits sealing or
this document doesn’t merit sealing. And Mr. Sanson is certainly entitled to express
his opinion on these issues as well.

Your Honor, Mr. Gilmore suggested that -- conceded that they don’t
have valid claims, | think, for RICO, copyright and injunctive relief, and then went
on to say, well, they really have nothing to do with his speech so they should be
dismissed on a 12(b)(5). That's incorrect, Your Honor. | think that the fact that
they didn’t allege valid claims shows that this was a scorched earth tactic, part of
a scorched earth campaign that included trying to haul Mr. Sanson into family court
and throw him in jail. This was part of a scorched earth campaign. These causes
of action were included because they didn't like the post --

THE COURT: Did they really ask for jail time?

MS. McLETCHIE: Yes, they did, Your Honor.

THE COURT: Because | reviewed that order. Okay.

MS. McLETCHIE: They did in their order to show cause, Your Honor. It was
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obviously denied and thankfully Mr. Sanson is here with me today.

But, Your Honor, these claims, the fact that they don’'t have any validity
shows that this was a kitchen sink operation designed to just try to bury what they
probably hoped would be a Pro Se plaintiff -- I'm sorry, Pro Se defendant, in paper.
| think it is directly connected to the speech. The copyright claim, for example, has
to do with the video. And the RICO claim, just because they can't articulate a valid
claim isn’t a reason that we shouldn’t grant relief under the anti-SLAPP statute.

This idea that this case is a 12(b) --

THE COURT: So you believe you should be granted relief under the anti-
SLAPP and not 12(b)(5)?

MS. McLETCHIE: Absolutely, Your Honor, because they don’t have valid
claims. | think it's a concession -- | think it reflects -- it's not a concession on their
part, but it certainly reflects, Your Honor, that they’re pursuing this action in order to
get him to take down the video, in order to get him to stop talking about Ms. Abrams’
behavior in court. It is their position --

THE COURT: Well, that is what they’re trying to do. They have a claim for
injunctive relief.

MS. McLETCHIE: Right.

THE COURT: I don'’t think that's a secret.

MS. McLETCHIE: Right. And so all of those -- all of those claims are directly
tied to his speech, which again is protected opinion, for all the reasons | went
through earlier. And again, the idea that because he has an email blast that goes
to thousands of people, that that’s not a public forum, I just -- I don’t think is a valid
position. And even if it were, Your Honor, then it would just take those publications
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outside of the reach of the anti-SLAPP statute. You can still grant personal relief
under an anti-SLAPP statute. And obviously those claims would still have to be
dismissed under 12(b)(5) because -- for the very reasons that we’ve been talking
about, that saying things like Ms. Abrams is slap-happy and a bully and she goes
on attack in court, even if she --

THE COURT: Slap-happy?

MS. McLETCHIE: Slap-happy.

THE COURT: Slap-happy?

MS. McLETCHIE: I'm sorry, seal-happy.

THE COURT: Okay.

MS. McLETCHIE: I'm sorry, Your Honor.

THE COURT: Okay. Allright. | just want the --

MS. McLETCHIE: Seal-happy. It's been a long hearing.

THE COURT: Yeah. That’s okay.

MS. McLETCHIE: Seal-happy. Thank you for correcting me. But saying
she’s seal-happy, having an article saying she’s a bully, having an article saying she
attacked a family court judge, none of those things are defamation and this case
must be dismissed under the special motion to dismiss statute.

Your Honor, at some point Mr. Gilmore said, well, we don’t have
evidence, we need to take discovery about this agreement, this conspiracy. On the
12(b)(5) they need evidence and all of this is just built on speculation that because
Mr. Schneider used some vague language that we can infer somehow from that
that Mr. Sanson’s motivation in posting these was somehow improper is absurd.

But it also really still goes back to the heart of the First Amendment,
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which is if Mr. Sanson, if he said she’s on my priority list, this is an issue | want to
go after, there is nothing wrong with that. It's absolutely legal. If he had a priority
list of public officials that he was upset with, if he had a priority list of attorneys that
he thought were acting badly in court -- and Your Honor, the idea that we're just
private people that can sue and say that we’ve suffered emotional distress because
somebody says we seal too many court documents, that flies in the face of the fact
that we're officers of the court. We have a quasi-judicial agency, the State Bar,
that is responsible for overseeing our conduct. And the idea that we’re above public
comment on things that we comment on about to each other and about each other
all the time is absurd. Mr. Sanson might not be a lawyer, but he has every right to
say, hey, | don’t think this meets the standards for sealing.

Thank you, Your Honor.

THE COURT: Thank you. Okay, at this time | want to review a few things
and I'll issue a ruling by minute order. | do believe | have to deal with the anti-
SLAPP motion first before | can deal with any 12(b)(5).

MR. POTTER: Can | just make one --

THE COURT: Of course.

MR. POTTER: -- one brief statement?

THE COURT: Of course. No problem.

MR. POTTER: The email --

THE COURT: You've been so nice and quiet.

MR. POTTER: For a change.

THE COURT: Your co-counsel has carried the day, so.

MR. POTTER: Yes. The email that's in question --
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THE COURT: Uh-huh.

MR. POTTER: --is before the hearing. It's certainly before any of the
publications because that’s what the asking to withdraw the motion, the motion
was part of the hearing. So to make that clear, that was set prior to all of this.

THE COURT: Okay. All right, thank you very much.

MR. POTTER: Thank you, Your Honor.

THE COURT: Thank you. Thank you, Mr. Potter.

Thank you.

MR. GILMORE: Thank you, Your Honor.

MS. McLETCHIE: Thank you, Your Honor.

THE COURT: Thank you very much.

(PROCEEDINGS CONCLUDED AT 10:23 A.M.)

*k*k *k k k%

ATTEST: | do hereby certify that | have truly and correctly transcribed the
audio/video proceedings in the above-entitled case to the best of my ability.

&3/4;,« @hw)
Liz GHfrcia, Transcriber
LGM Transcription Service
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Electronically Filed
9/12/2017 4:57 PM
Steven D. Grierson

CAL J. POTTER, Ill, ESQ.

Nevada Bar No. 1988

C.J. POTTER, IV, ESQ.

Nevada Bar No. 13225

POTTER LAW OFFICES

1125 Shadow Lane

Las Vegas, Nevada 89102

Ph: (702) 385-1954

Fax: (702) 385-9081

Attorneys for Schneider Defendants

DISTRICT COURT
CLARK COUNTY, NEVADA

JENNIFER V. ABRAMS and, Case No.: A-17-749318-C
THE ABRAMS and MAYO
LAW FIRM, Dept. No.: Xl

Plaintiff,

V.

LOUIS SCHNEIDER; LAW OFFICES  SCHNEIDER DEFENDANTS’ MOTION
OF LOUIS SCHNEIDER, LLC; STEVE FOR STATUTORY DAMAGES AND

W. SANSON; HEIDI J. HANUSA; ATTORNEY'S FEES, COSTS, AND
CHRISTINA ORTIZ; JOHNNY DAMAGES PURSUANT TO NRS 41.670;
SPICER; DON WOOLBRIGHT; AND MOTION FOR SANCTIONS

VETERANS IN POLITICS
INTERNATIONAL, INC.; SANSON
CORPORATION; KAREN STEELMON,;
AND DOES | THROUGH X;

Defendants.

COMES NOW, the Defendant, LOUIS SCHNEIDER, the Law Offices of Louis C.
Schneider by and through their attorneys, CAL J. POTTER, lll, ESQ. and C. J. POTTER, |
ESQ. of POTTER LAW OFFICES, and move this court for an order granting Attorney’s Fe

and Costs and an award for sanction for defending this baseless and vexatious litigation.
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This motion is made pursuant to NRS 41.660 on the grounds that the complaint ari

from defendant's alleged acts in furtherance of his constitutional rights of petition and spe¢ch and

the plaintiffs failed to establish probability that they could prevail on their claim and is furth
based upon the papers and pleadings on file herein, the attached Memorandum of Points
Authorities and such oral argument of counsel as may be heard.
DATED this 12th day of September, 2017.
POTTER LAW OFFICES

By /s/ Cal J. Potter, IV, Esq.
CAL J. POTTER, Ill, ESQ.
Nevada Bar No. 1988

C.J. POTTER, IV, ESQ.
Nevada Bar No. 13225
1125 Shadow Lane

Las Vegas, Nevada 89102
Attorneys for Plaintiff

NOTICE OF MOTION
TO: Jennifer V. Abrams; and The Abrams and Mayo Law Firm; and,

TO: Marshall Willick, Esq., their attorney;

YOU AND EACH OF YOU, will please take notice that the undersigned will bring the

foregoing Motion for hearing before the above-entitled Court o]n&e d%%tr

8:30 am

at the hour of , Or as soon thereafter as counsel can be heard, in Departmer

the Eighth Judicial District Court, 200 Lewis Avenue, Las Vegas, Nevada 89101.
DATED this 12th day of September, 2017
POTTER LAW OFFICES

By /s/ Cal J. Potter, IV, Esq.

CAL J. POTTER, Ill, ESQ.

Nevada Bar No. 1988

C.J. POTTER, IV, ESQ.

Nevada Bar No. 13225

1125 Shadow Lane

Las Vegas, NV 89102

Attorneys for Schneider Defendants
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MEMORANDUM OF POINTS AND AUTHORITI ES

l.
DeEcCLARATION OF CouNSEL CAL J. POTTER, IV, Esq.

Cd J. Poter, IV, bang first duy sworn, deposes and says:

1. That Cal JPotter, I, Esg. is an AV-ated #torneywho has preticed lav for ove
forty yeas in the states of Nada, Aizona, California, and &v Yoik;

2. That Cal J. Potter, Il1, Esq. was the founding President of the Nevada Attorney's
for Criminal distice and lao the foundind’resident of the &vadaAppellate ad
Post-Conwetion Project, which@ordinated theepesenttion for dire¢ appeés and
paost-conviction representation. Your Affiant dso seved on the Nevada Supeme Cout's Rue
250 committee, which coordinated and sd the standards d practice for criminal defense
attorneys intherepresentation o criminal defendantsin capital murder cases;

3. That Cal JPotter, ll, Esq. is is also a Past-President of theada Tial
Lawyers, now ename the Nevda Juste Asso@tion, and a gadude of Gery Spence Trial
Lawyer's Collegein DuBois, Wyoming;

4, That Cal JPotter, Il, Esq. is probablyhe onlyattorneyin Nevadaand is one of
the fav attornegss in the United States, to hawg@ed bebre theSupreme Court of thenited
States, obtained adtGuilty verdid in a First DgreeMurdercasein State Court, and obtained
multi-million dollar vedicts in civil personal injuriesases in State ance&erl Court.

5. Cd J. Poter, Ill, Esq isdsooltained aNot Guilty verdict onahand-to-hand sde
of 20 kilos of coaine on adefense of atrapment b®re Judge Philip Ro;

6. Cd J. Poter, Ill, Esqg is has dsowon numeous other trials, civil and criminal,
and has wn numerous post-convion petitionsfor Constitutional vicktions at the State and
Federd levels, and mgued a [@ath Penlsy casen the United States Supreme Couteafvinning
the casein the Ninth Circuit Cout of Appedls;

7. Cal J Potter, Il, Esqg. is has also lectarand witten articles in theraas of
criminal law, pesonal injury ethics, and policenisconduct. Your Afant is also a quent

lecture on prisonés rights liigation, and has qualifiedsaan expert witness in post-conviction

JVA00100:




© 00 N o o b~ w N P

N N NN N NN NN R B R B R R R R R
®w N o 0~ W N P O © 0 N O o0 M W N B O

and legal mapractice actions

8. In light of Cal J. Poter, 11I's extersive qualifications, experience, resuts,
reputdion, and expertise Cal Potter, Il, Esq.’s hourlyrateis five hundrd dollars ($500.00).

9. That C. JPotter, V, Esq. is a memben good stading ofthe State Br of
Nevada and dmitted to practicén the Nevda Suprem€ourt, the U.S. District Courts of
Nevada and theNinth Circuit Cout of Appedls;

10. That C. JPotter, V, Esq. has ben praticing law since2013 and is argdude of
UNLV's William S. Boyd School of law;

11. That C. JPotter, V, Esq. reeivaed the CALU Excellene forthe Futue Awad for
Trial Advocacy for UNLV’s William S.Boyd Scool of Law for theclass d 2012;

12. That C. JPotter, V, Esq. has deoted his limied years of pratice to brefing
appe#s and litigatingmatters foitrial and ha argied appoximatelya halfa dozen times befer
the Ninth Circuit Cout of Appedls;

13.  That duringlaw school ad as an undgraduae at USC, C. .JPotter, V, Esq.
worked with and was nre@ored byyour Cal J Potter, I, Esq. and hasxeensive litigaion
expeience reative to atorneys d the sanelength o practice;

14.  That C. JPotter, V, Esqg.5 hourlyrateis three hundd fifty dollars ($350.00).

15. That your Declarants Paralegl, Tany Bain, receival cetification as a lgal
assistant and paleal from the Universityof Washington in 1997;

16. That Tany Bain be@ emploed as degal assistant forgproximatelyseventen
(17) yeas and has @ emplogd with Potter Bw Ofices for ove two (2)yeas and in that
capecity assstsonadl civil, criminal, and appellate cases;

17.  That your Declarants Paralegl, Linda Potter, resived abachéor's degeefrom
the Univesity of New Mexico in 1976, receed panleal cetification from Universityof
Nevala, Las Veas in 1995, and ceived a mastés degeein Endish from Universityof
Nevala, Las Veajas in 2009;

18. That Linda Potter has baeemployed as gardegal for goproximatelytwenty-two
(22) yeass and has lmn emplogd with Potter aw Ofiices for gpproximatelytwentytwo (22)
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years and in tha capacity assstsonadl civil, criminal, and gppellate cases;

19. That the legl assistant hour t&is a rasonableone hundré and twentyive
dollars ($125.00);

20.  That your Declarant, C. J. Ptter, IV, Egy., Cd J. Poter, I, Esg and thar
Paralgals expended 189.4 hounscb$80,495.00 workingn this matter;

| declae unde the p@alty of pejury that the forgoing is trueand cored.

/s/ Cal.JPotter, YV, Esq.
CAL J POTTER, V, ESQ.
Il
ARGUMENT

A. THE SCHNEIDER DEFENDANTS ARE ENTITLED , BY STATUTE, TO AN AWARD OF

ATTORNEYS FEES, COSTS, AND $10,000.00N STATU TORY DAMAGES

In enating anti-SLAPP Legslation, the legslature has mvided for @ awad of
attorneys fees and costs to those who haad their ights violated.

In this regard, NRS 41670 (a) provides tret if the court grantsa special motion to dismiss
filed pursuant to NRS 41660, "The court shdl awad reasonablecosts and attoryts fees to the
person gainst whom the dimn was brouft...". Additionally, pursuant to NRS 41.670(b), if the
court grantsa special motion to dismiss, "The court may award, in addition to reasanable cods
and attorng's fees awaded pusuant to pamgraph @), ax amount up to $10,000 to the person
against whom the don was brouft.” (emphasis addB. After the ourt gants this special
motion to dsmiss, lhis court should both gnt reasonablettorneyfees and costs, as Was
awad the maximunof $10,000 pursud to NRS41.670(b).

As an initial matter, thevearding of attorneys fees in this matter is mandatgoyrsuant
to NRS 41.670(b). Consequenthis Court shall award asonablettorneys fees incured in the
amount of $80,495 astderth in the forgoing Declaation of Counsel. ikewise the Schnder

Defendants should bevarded $10,000 in statutodamags and a sanction aginst Plaintif.
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B. THE SCHNEIDER DEFENDANTS ARE ENTITLED TO AN APPROPRIATE SANCTION
The Court has inhent powelto sanction counsel @rpaty who ad¢s "in bad &ith,

vexatiousy, wantonly or foroppressivegasons.Leon v. DX Sys. Corp., 464 F.3d 951, 961

(9th Cir. 2006). A courmust exrdse its inherent pows "with restrant and discretiori;,'and
must make a sp#ic finding of bad &ith befoe santioning undeiits inherent power. Yagnan

V. Republic hs., 987 F.2d 622, 628 (9th Cir. 199u6ting Chambes v. Naso, 501 U.S. 32,

44,(1991)) Fink v. Gomez, 239 F.3d 989, 993-(9th Cir. 2001). Bd fath "includes abroad
range of willful im properconduct,'including 'telayng ordisrupting the litigtion or . . .
hampeing enforcement of acourt orde.” Fink, 239 E3d at 992 (quotation omitted)gbn, 464
F.3d @ 961. "Santons are gailable br a vaiety of types of willful a¢ions, including
reklessness wherombined with an additional ¢or such a frivolousness, hassment, orra
improper purpose” Fink, 239 F.3d & 994. Indeed, the Cout may exerciseits inherent power to
sanction apaty or atorney who acts for an improper purposeeven if thesandtioned act "consigs

of makinga truthful statem® or a non4fivolous argiment or objeiion.” Gomez v. Vearon, 255

F.3d 1118, 11349¢th Cir. 2001) (quotation omitted). Whether to impose sanctions under theg
Court's inheent powe lies within the Court's disetion. Od.

The ke/stone to "a appropiate santon™ is "justice."Valley Engnees, Inc. v. Elec

Endg Co., 158 F.3d 1051, 1056 (9th Cir.1998grtcdaied, 526 U.S. 1064 (1999). Within the
context sanctions "justice” meansat least three things. First, the sanction must be proportiond to

the claimed violation. See,gg, Rice v. Cityof Chica®, 333 F.3d 7807th Cir. 2003) (stating

that sanctions should be proponal to the allegd violation). Second, sations must be

specifically reated to each dleged violation. Seg, eg., Ins Cap. v. Canpagnie Des Bauxites,

456 U.S. 694, 707 (1982) (statititat sanctions should begecifially relaed"”to the allegd
violation); Klein v. Stahl, GMHB & o. Maschineflarik, 185 F.3d 983d Cir.1999) (statinghat

sanctions should be mawly tailored to the leged violation). Third, sanons must'achieve
the ordely and expeditious dispit®n of cases.Chambers v. N&o, hc., 501 U.S. 32, 43, 111
S. Ct 2123, 115 LEd. 2d 27 (1991).

An appopriate saction should sufficientlypenalize the oéfndingparty. National Hogey
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Leagie v. Metropolitan Hdaey Club, Inc., 427 U.S. 639, 643(1976)d4ditionally, the saniton

should have aufficient deterent value to the immediagpoliating pay and futurditigants. .

In this case the Plaintiff n@ed the Schneid®efendants in all elevena&uses oaction
despite the fet that theradid not exst facts to support Plaintiffs’ allegjon. On the conary, 3.

Plaintiffs’ Complaint for daages wa filed in retdiation of Mr.

Scneider's dforts b sanction Phintiff's Assaiate Attorney Brandon Leavitt's unethical ex parte
communications with Mr. Schneideclient in a divorc@rocedingwhere Mr. Schnaler
specifially declined to iye Mr. Leavitt pemission b talk with his client on the eve afdivore
trial. Nonethéess, Bandon leavitt met with the @resated paty for goproximatelyfour hous
concening the subject ofapresentation.

On &nuay 9, 2017, Plaintiffs filed suit &gnst the Schneidéefendants, awell as
seveal other fendants. The agina complaint (Complaint") included auses o&ction for
defamation, intentional infliction of emotional distress,negligent infliction of emotional distress,
falselight, business dsparagement, harassrent, concert of action, civil conspracy, and RICO
violations.

Besides the Scdhneider Defendants, Ms. Abrams sued along list of other defendants
Then, & co-ounsel and with attoryeMarshaWillick and his firm as plaintiffs, thefjled
anothersuit on &nuay 27, 2017, likewise pursuingter alia, taims for dedmation. See

Willick v. Schneideet al., Eidnt Judicial District Case No. A7-750171.

On dune 5, 2017, the Court hveleord arguments on the Defidantsanti-SLAPP motons
to dismss. At that time Rlintiffs con@ded thathe onlyclaim that applied to the Schider
Defendants wee "conspirag claims,"that theravas no unddying predicde cimes, that the
Sdneider Defendants made no "staements’ in this case and Plantiffs withdrew ther "RICO
Claim™ in open ourt. The Court thenrgnted the Schneidedefendants Motion to Dismiss

In light o the foregoing the Schneider Defendants should be awarded an gopropriate
sanction forPlaintiffs veratious suit. Here, Plaintiff's sdeghe Schneiddbefendants foeleven
cause of ation despite the exishceof anyfadual basis to support the albggns. Plainffs

Couwns ceonceded as much during theoral argument of Defendants M otions toDismiss.As a
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result of Plaintiffs’ veatious conduct the Schder Ddendants incurrel approximately$81,000
in attorneg fees. Theréore a propotional sanctions for the xatious suit would be a duplicativ
award of atorney’s fees in addition to the award required by staute. Suwch an avard is
approprate as thesanction is specifaily relaed to Plaintiffs violation becuaseéuit for”
Plantiff’s vexatious sut the Scneider Defendants would na have incurred the attorneys fees.
Additionally, sanctions must thievethe ordely and expeditious dispib®n of cases’A
duplicative avard ofattorneyg fees does so in that the sanction is likedydeter @iture vexatious
conduct of the Plaintiff. Consequently the Schneider Defendants should be awarded attorneys
fees in the amount of $80,495.00, a statutmmad of $10,000.00,red a sanon in the amount
of $80,495.00 fom total of $170,990.00.
[I.
CONCLUSION
The Schngler Ddendants respeitully request that this ©urt gant atorneyfees and
sanctions agnst the Plaintiff as set fibr above.
DATED this 12th dayf September2017

POTTER LAW OFHCES

By /s/ Cal JPotter, V, Esq.

CAL J. POTTER, I, ESQ.

Nevada Bar No. 1988

C.J POTTER, Y, ESQ.

Nevada Bar No. 13225

1125 Shadow ane

Las Va@as, NV 89102
Attorneys fa Schneider Defendants
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CERTIFIC ATE OF SERVICE

| HEREBY CERTIFY tha pursuant to EDCR 8.05, Adminiative Qder14-2, and
NEFCR 9 on the 12th dagf September2017, Idid serve tLas Vejas, Neada arue and
correct ®py of SCHNEID ER DEFENDANTS’ MOTION FOR STATUTORY DAMAGES
AND ATTORNEY’S F EES, COSTS AND DAMA GES FURSUANT TO NRS 41.670AND
MOTION F OR SANCTIONS on dl parties to this action by:

G Facsimile

G U.S. Mail

G Hand Ddivery

X ElectronicFiling

Addressed to:

Jennifea Abrams, Esq.

THE ABRAMS & MAYO LAW FIRM
6252 South BRinbow Boulevad, Suite 100
Las Vaas, Neada 89118
JVAGroup@theabramslawfirm.com

Marsha Willick, Esq.
WILLICK LAW GROUP
3591 E. Bonaza rd. #200
Las Vegas, NV 89110
marshal@wlicklawgroup.com

Maggie McLetchie
MCLETCHIE SHELL
701 E. Brdge #520
Las Vajas, NV 89101
maggie @nvlitigaion

/s/ Tany Bain
An employee of POTTER LAW OFHCES
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3. Declaration of Service 1/13/2017 JVA00082
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Reply to Plaintiffs’ Opposition to Motion to Strike TVA000809 -
25. and Opposition to Plaintiffs’ Countermotion for | 5/30/2017
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' (Anti-Slapp); and (2) Plaintiffs’ Opposition to JVAO000859
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27, Reply to Plaintiffs’ Opposition to Motion to Strike |  6/1/2017 TVA000862

and Opposition to Plaintiffs’ Countermotion for
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and 3. Defendants’ Special Motion to Dismiss
Under Nevada’s Anti Slapp Statute, NRS 41.660
VIPI Defendants’ Supplement to VIPI
Defendants’ Omnibus Reply to: (1) Plaintiffs’
Opposition to Special motion to Dismiss Pursuant 6/9/2017 JVA000867 -
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Countermotion for Attorneys’ Fees
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31. Special Motion to Dismiss Pursuant to Nev. Rev. | 7/24/2017 TVA000970
Stat. 41.660 (Anti-Slapp)
: JVA000971 -
32. Notice of Entry of Order 7/24/2017 TVA000994
. JVA000995 -
33. Notice of Appeal 8/21/2017 TVA000998
JVA000999 -
34. Case Appeal Statement 8/21/2017 TVA001004
Schneider Defendan:ts Motion for Statutory TVA001005 -
35. Damages ad Attorney’s Fees, Costs, and Damages | 9/12/2017 TVA001013
Pursuant to NRS 41.670; and Motion for Sanction
36, Motion for Attorney Fees and Costs Pursuant to 9/13/2017 JVA001014 -

NEV. Rev. Stat. 41.670
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