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A tender which has been made and rejected precludes foreclosure and discharges the subject
lien. See Bisno v. Sax, 175 Cal. App. 2d 714, 724, 346 P.2d 814 (Cal. Dist. Ct. App. 1959) (“[TThe
acceptance of payment of a delinquent installment of principal or interest cures that particular default
and precludes a foreclosure sale based upon such a preexisting delinquency. The same is true of a
tender which has been made and rejected.”); Lichty v. Whitney, 80 Cal. App. 2d 696, 701, 182 P.2d
582, 582 (Cal. Dist. Ct. App. 1947) (“A tender of the amount of a debt, though refused, extinguishes
the lien of a pledgee, and will entitle the pledger to recover the property pledged.”)

According to Plaintiff itself, the Nevada Supreme Court “said not once, but twice, that ... the
bank could have paid the super priority amount to preserve its interest in the property” in SFR
Investments. PItf’s MSJ, at 14; see SFR Investments, 334 P.3d at 414 (“[A]s junior lienholder, [the
holder of the first deed of trust] could have paid off the [HOA] lien to avert loss of its security[.]”).
Other jurisdictions agree that a tender which has been made, even if rejected, precludes foreclosure
and discharges the subject lien. See Bisno v. Sax, 346 P.2d 814, 820 (Cal. Dist. Ct. App. 1959)
(“[TThe acceptance of payment of a delinquent installment of principal or interest cures that
particular default and precludes a foreclosure sale based upon such a preexisting delinquency. The
same is true of a tender which has been made and rejected.”); Lichty v. Whitney, 182 P.2d 582, 582
(Cal. Dist. Ct. App. 1947) (“A tender of the amount of a debt, though refused, extinguishes the lien
of a pledgee, and will entitle the pledger to recover the property pledged.”); Segars v. Classen
Garage and Service Co., 612 P.2d 293, 295 (Okla. Civ. App. 1980) (“A proper and sufficient tender
of payment operates to discharge a lien.”).

U.S. Bank has produced unrefuted evidence that it tendered the super-priority amount prior
to the sale. U.S. Bank’s Countermotion, Ex. H-3. By doing so, U.S. Bank “avert[ed] the loss of its
security” according to the Nevada Supreme Court. See SFR Investments, 334 P.2d at 414. This
Court’s analysis should end here, and summary judgment should be entered in favor of U.S. Bank.

In retort, Plaintiff contends that “[U.S. Bank] has produced no evidence ... that plaintiff was
made aware that defendant claimed that the HOA had wrongfully prevented it from curing the
superpriority lien amount prior to the sale.” Pltf’s Opposition, at 15. Plaintiff has failed to explain

the relevance of this argument. The SFR Investments Court was unequivocal in stating that a pre-
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foreclosure tender of the super-priority amount preserved the first-priority position of a deed of trust.
See SFR Investments, 334 P.2d at 414. Whether Plaintiff was aware of the super-priority tender is
irrelevant to this action.

Even if this Court construes Plaintiff’s argument as a good-faith purchaser defense, Plaintiff
misconstrues who bears the burden of proof on this point. “In a quiet title action, the burden of proof
rests with the plaintiff to prove good title in himself.” Breliant v. Preferred Equities Corp., 112 Nev.
663, 669, 918 P.2d 314, 318 (1996). As discussed in Section C below, Plaintiff attempts to rely

3

solely on the Trustee’s Deed recitals as “conclusive proof” that the HOA sale was properly
conducted. However, there are no recitals regarding how the foreclosure sale was conducted, or
whether the super-priority amount was property calculated under NRS 116.3115. Without any deed
recitals, there can be no evidentiary presumption favoring Plaintiff on these points. Rather, U.S.
Bank and Plaintiff are on an equal evidentiary footing. Therefore, even if Plaintiff’s good-faith
purchaser defense is valid, it must produce evidence showing that it was unaware of the super-

priority tender to prevail on that defense. Plaintiff has produced none. Even if the defense is valid,

Plaintiff’s summary judgment motion should be denied.

B. The HOA Trustee’s tender rejection breached the duty of good faith required by the
HOA Lien Statute and violated the Due Process Clause.
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Even if Bank of America’s super-priority tender did not extinguish the super-priority portion
of the HOAs lien, it still invalidated the sale for two additional reasons. First, the HOA’s decision to
reject payment of an amount exceeding the super-priority portion of the lien and instead sell the
property for a miniscule amount was made in bad faith. The HOA Lien Statute imposes an
obligation of good faith in the “performance and enforcement” of “every duty governed by” the
statute. NRS 116.1113. When Bank of America offered to pay the super-priority amount to the
HOA, the HOA had two choices: (1) accept the super-priority payment and forego foreclosure, or (2)
reject the super-priority payment and proceed with the foreclosure. Under either scenario, the HOA
would receive the same amount—the super-priority portion of its lien. By capriciously choosing to

reject the super-priority tender and proceed with foreclosure, the HOA unnecessarily attempted to
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extinguish U.S. Bank’s $147,456.00 lien. This clear violation of the HOA’s obligation to act in good
faith invalidates the foreclosure sale on which Plaintiff’s quiet title claim relies.

Second, because (under Plaintiff’s theory) U.S. Bank’s property interest was extinguished
without it or its predecessors having any notice of the super-priority amount of the lien, the HOA
Lien Statute operated unconstitutionally under the Due Process Clause. “[W]hen notice is a person’s
due, process which is a mere gesture is not due process.” Mullane v. Central Hanover Bank & Trust
Co., 339 U.S. 306, 315 (1950). The notice U.S. Bank was provided here was, at most, a “mere
gesture” of process. Faced with the potential deprivation of its constitutionally-protected property
interest, Bank of America' tendered the super-priority amount of HOA’s lien. U.S. Bank’s
Countermotion, Ex. H-3. Rather than provide Bank of America with the amount necessary to satisfy
the HOA’s lien, the HOA Trustee rejected this payment without explanation. Without notice of the
super-priority amount, U.S. Bank had no opportunity to protect its property interest prior to the
HOA'’s foreclosure. As applied to the circumstances of this case, the HOA Lien Statute operated
unconstitutionally, invalidating the HOA foreclosure sale.

By wrongfully rejecting Bank of America’s super-priority tender, the HOA breached its duty
of good faith and caused the HOA Lien Statute to operate unconstitutionally as applied to the facts

of this case. For those reasons, the HOA’s foreclosure sale was invalid. Accordingly, this Court
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should enter summary judgment in favor of U.S, Bank.,

C. The Trustee’s Deed’s recitals are insufficient to show full compliance with the HOA
Lien Statute.

Even if this Court denies U.S. Bank’s Countermotion, Plaintiff’s Motion for Summary
Judgment should also be denied because the recitals contained in the Trustee’s Deed Upon sale are
not conclusive proof that all requirements of law have been satisfied, and any presumption arising
from the recitals is limited to the matters actually recited. Specifically, Plaintiff’s Motion for
Summary Judgment should be denied because (1) the Trustee’s Deed’s recitation of compliance with
the HOA Lien Statute is not a substitute for actual compliance, (2) the Trustee’s Deed’s recitals are

unsupported legal conclusions not entitled to the NRS 116.31166 presumption, (3) the Trustee’s

! Bank of America serviced the loan secured by U.S. Bank’s Deed of Trust.
{3849200-v1-Johnson Supplemental Briefing. DOCX} 5
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Deed contains recitals related solely to notice, and (4) discovery is necessary to determine whether

the HOA actually complied with the HOA Lien Statute.

1. The Trustee’s Deed’s recitation of compliance with the HOA Lien Statute is not
a substitute for actual compliance.

Plaintiff’s contention that recitations of compliance with the HOA Lien Statute excuses the
HOA from actually complying with the statute’s notice provisions overlooks the requirements of
NRS 116.31166(3). Plaintiff’s reading of NRS 116.31166 ignores an axiomatic proposition: no part
of a statute should be construed to render another void. See Harris Assocs. v. Clark County Sch.
Dist., 119 Nev. 638, 642, 81 P.3d 532, 534 (2003); Banegas v. State Indus. Ins. System, 117 Nev.
222,229, 19 P.3d 245, 250 (2001) (“[W]ords within a statute must not be read in isolation, and
statutes must be construed to give meaning to all of their parts and language within the context of the
purpose of the legislation.”). Further, where statutory provisions may be viewed as conflicting, they
must be harmonized. See, e.g. Int’l Game Tech., Inc. v. Second Judicial Dist. Court ex rel. County of
Washoe, 124 Nev. 193, 201, 179 P.3d 556, 561 (2008); Acklin v. McCarthy, 96 Nev. 520, 523, 612
P.2d 219, 220 (1980) (“An entire act must be construed in light of its purpose and as a whole.”).

Ignoring these two maxims, Plaintiff reads NRS 116.31166(1-2) to mean that an HOA’s
compliance with the HOA Lien Statute rests solely on it reciting compliance with the statute’s notice
provisions in a foreclosure deed. See Pltf’s MSJ; at 7. According to Plaintiff, because the Trustee’s
Deed in the instant case contained these recitations, Plaintiff is entitled to summary judgment on its
quiet title claim without producing any evidence of actual compliance with the HOA Lien Statute.
See id However, Plaintiff’s interpretation is flawed because it would render the following

subsection—NRS 116.31166(3)—void. NRS 116.31166 provides:

1. The recitals in a deed made pursuant to NRS 116.31164 of:
(a) Default, the mailing of the notice of delinquent assessment, and
the recording of the notice of default and election to sell;
(b) The elapsing of the 90 days; and
(c) The giving of notice of sale,
are conclusive proof of the matters recited.

2. Such a deed containing those recitals is conclusive against the
unit’s former owner, his or her heirs and assigns, and all other persons.
The receipt for the purchase money contained in such a deed is
sufficient to discharge the purchaser from obligation to see to the
proper application of the purchase money.
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3. The sale of a unit pursuant to NRS 116.31162, 116.31163 and
116.31164 vests in the purchaser the title of the unit’s owner without
equity or right of redemption.

NRS 116.31166 (emphasis added). Plaintiff essentially contends that the recitals in the Trustee’s
Deed are conclusive proof that the foreclosure extinguished U.S. Bank’s Deed of Trust under NRS
116.31166(1-2). See Pltf’s MSJ, at 7. Plaintiff’s argument ignores NRS 116.31166(3)’s requirement
that the foreclosure sale be conducted pursuant to NRS 116.31162, 116.31163, and 116.31164 to
vest the purchaser at the HOA foreclosure sale with title to the Property. The Nevada Supreme Court
has explained that the Legislature’s use of “pursuant to” means “in compliance with; in accordance
with; under...[a]s authorized by; under...[i]n carrying out." In re Steven Daniel P., 129 Nev. Adv.
Op. 73, 309 P.3d 1041, 1044 (2013) (quoting Black’s Law Dictionary at 1356 (9th ed. 2009)). The
court further explained that "pursuant to" is a "restrictive term" that mandates compliance. Id. at
1044.

Here, by using the phrase "pursuant to" in NRS 116.31166(3) with reference to NRS
11631162, 116.31163 and 116.31164, the Nevada Legislature mandated compliance with those
statutes. Consequently, an HOA’s foreclosure sale does not vest title without equity or right of
redemption unless the HOA actually complied with NRS 116.31162, NRS 116.31163, and NRS
116.31164, not just NRS 116.31166(1).

In contrast, Plaintiff’s interpretation of NRS 116.31166 not only renders the notice
requirements of NRS 116.31162, NRS 116.31163, and NRS 116.31164 meaningless, it also would
lead to absurd and unjust results. Following Plaintiff’s logic, an HOA could fail to record any of the
three notices the HOA Lien Statute requires, falsely recite that they did in fact send the notices, and
the court would be forced to hold that the notices were in fact sent, even if the opposing party
produced irrefutable evidence that proved the recitals were false. And there is no limiting principle
to Plaintiff’s position; a dishonest HOA could collude with a dishonest purchaser to sell property
without any proper announcement to the current owner or other security holders and still take title to
the property free and clear under the aegis of a patently false, yet “irrefutable” recitation. The

Nevada Legislature could not have possibly intended such unjust consequences.
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2. The Trustee’s Deed’s recitals are unsupported legal conclusions not entitled to
the NRS 116.31166 presumption.

Additionally, Plaintiff is not entitled to the NRS 116.31166 presumption regarding notice
because Plaintiff’s Trustee’s Deed contains only unsupported legal conclusions. Plaintiff relies on
the minimal recitations in the Trustee’s Deed that, pursuant to NRS 116.31164 and 1116.31166, are
allegedly “conclusive proof” that proper notice was provided and proper procedure was followed.
See Pltf’s MSJ, at 7. However, Plaintiff’s Trustee’s Deed provides no facts regarding notice. See
U.S. Bank’s Countermotion, Ex. G. Rather, it contains only legal conclusions not subject to the
“conclusive proof” standard of NRS 116.31166(1). See id.

NRS 116.31166(1) is modeled after the Uniform Common Interest Ownership Act. UCIOA
makes clear that “a recital of the facts of nonpayment of the assessment and of the giving of the
notices required by this subsection are sufficient proof of the facts recited. . . .” UCIOA § 3-
116(1)(4) (emphasis added). Nothing in UCIOA or NRS 116.31166(1) allows a purchaser to rely on
unsupported legal conclusions regarding compliance with the statute.

Per NRS 116.31166, the deed recitals® that are conclusive proof of the matters recited are
limited to: (a) default, (b) the elapsing of the 90 days, and (c) the giving of notice of sale. NRS
116.31166(1). Here, the pertinent “facts,” such as actual dates, are not cited in the Trustee’s Deed—
the presumption described in NRS 116.31166(1) and UCIOA § 3-116(1)(4) is therefore inapplicable.

Specifically, Plaintiff’s Trustee’s Deed does not attest to any facts showing compliance with
the following requirements of the HOA Lien Statute: (1) that the Notice of Delinquent Assessment
was mailed; (2) that the Notice of Default was served by certified mail on the owners of record and
all parties of interest that requested notice; (3) that 90 days passed between the mailing of the notice
of default and the publishing of the Notice of Sale; (4) proof of mailing of all notices as required by
law; (5) posting of the Notice of Sale on the Property; (6) posting of the Notice of Sale in three

public places for twenty consecutive days prior to the foreclosure sale; or (7) the publishing of the

2 The common meaning of "recital" is a formal statement of relevant facts. See Black's Law Dictionary 1435
(Rev. 4th. Ed. 1968) ("Recital: The formal statement or setting forth of some matter of fact, in any deed or
writing, in order to explain the reasons upon which the transaction is founded . . . The formal preliminary
statement in a deed or other instrument, of such deeds, agreements, or matters of fact as are necessary to
explain the reasons upon which the transaction is founded.").
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Notice of Sale in a newspaper for three consecutive weeks prior to the sale. See U.S. Bank’s
Countermotion, Ex. G; NRS 116.311635(1)(a).

For Plaintiff to have summary judgment granted in its favor, all seven of those requirements
must be met. Plaintiff has produced no evidence showing compliance with any of the seven. Rather,
Plaintiff contends that the following passage in the Trustee’s Deed is “conclusive proof” of all seven
requirements: “All requirements of law regarding the mailing of copies of notices and the posting
and publication of the copies of the Notice of Sale have been complied with.” See U.S. Bank’s
Countermotion, Ex G. This self-serving, conclusory allegation is entitled to no presumption under
NRS 116.31166.

The Alaska Supreme Court, interpreting the same UCIOA provision at issue here,® rejected
the argument that conclusory allegations in a foreclosure deed are entitled to any presumption in
Rosenberg v. Smidt, 727 P.2d 778 (Alaska 1986). There, the appellants alleged that under Alaska's
applicable statute, the recitals in the foreclosure deed were conclusive evidence of compliance in
favor of bona fide purchasers. Id. at 783. The deed in that case—strikingly similar to the Trustee’s

Deed at issue here—stated:

All other requirements of law regarding the mailing, publication and personal
delivery of copies of the Notice of Default and all other notices have been complied
with, and said Notice of Sale was publicly posted as required by law and published in
the Anchorage Times on August 26 and September 2, 9, and 16, 1980.

Id. The parties disputed whether the deed barred the respondents from overturning the sale based on
lack of notice. Id. While the appellants alleged that the court should accept the recitals as
“conclusive proof,” the respondents alleged that only recitals of fact, not conclusions of law, were

subject to this standard.® Agreeing with the respondents, the court held:

3 The SFR Investments Court noted that other states’ cases interpreting UCIOA provisions are particularly
persuasive because one purpose of adopting a uniform act is “to make uniform the law with respect to its
subject matter among states enacting it.” SFR Investments, 334 P.3d at 410 (“[I]n addition to the usual tools of
statutory construction, we have available ... other states’ cases to explicate NRS Chapter 116.”). Like
Nevada, Alaska has adopted and currently uses the 1982 version of UCIOA. See e.g,
http://www.uniformlaws.org/LegislativeFactSheet.aspx?title=Common%20Interest¥e200wnership%20Act%2
0(1982).

* ALASKA STAT. 3.20.080(c) provides: The deed shall recite the date and the book and page of the recording
of default, and the mailing or delivery of the copies of the notice of default, the true consideration for the
{3849200-v1-Johnson Supplemental Briefing. DOCX} 9
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The fact that .080(c) explicitly calls for factual details in the deed recital concerning

recording, price, publication, and sale suggests that facts are also called for

concerning mailing or delivery. Further, requiring a factual recital tends to assure

that the requirements of law concerning mailing or delivery are complied with. A

conclusory statement can be a matter placed in a form, or a programmed deed, and

will not require the trustee to review what was actually done. A factual recital does

require review in each case. While a factual recital requirement does not protect

against fraud in all cases, it does tend to prevent the more common failings of

oversight and neglect. A conclusory recital, on the other hand, accomplishes little or

nothing.
Id. at 786 (emphasis added). The court also reasoned that one of UCIOA's primary purposes was to
“require that effective notice of default and sale be given to parties in interest, and to provide a self-
effecting method of assuring that such notice is given.”5 Id. To further the intended purpose of the
statutory presumption, the court held that “what is required is a recital of fact specifying what the
trustee has done, not a mere conclusory statement that the trustee has complied with the law.” Id. at
785.

Like the foreclosure deed in Rosenberg, the Trustee’s Deed in this case presents no facts
entitled to the presumption that the HOA complied with the notice provisions of the HOA Lien

Statute. It does not provide, for example, what notice was given, when notices were given, the facts

concerning the default which led to the foreclosure, or any detail regarding the conduct of the sale.
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Because Plaintiff’s Trustee’s Deed does not provide the proper factual recitations, it is not entitled to

any presumption under NRS 116.31166(1). Since Plaintiff is not entitled to the NRS 116.31166(1)

conveyance, the time and place of the publication of notice of sale, and the time, place and manner of sale,
and refer to the deed of trust by reference to the page, volume and place of record.

> The line of cases that disallow an expert witness to give an opinion as to legal conclusions provide a helpful illustration.
See, e.g., Mukhtar v. Cal. State Univ., 299 F.3d 1053, 1066 (9th Cir. 2002); McHugh v. United Serv. Auto. Ass'n, 164
F.3d 451, 454 (9th Cir. 1999); United States v. Duncan, 42 ¥.3d 97, 101 (2d Cir. 1994). An expert may not state legal
conclusions by applying the law to the facts. Oakland Oil Co. v. Conoco, Inc., 144 F.3d 1308, 1328 (10th Cir. 1991).
"Tn no instance can a witness be permitted to define the law of the case." Specht v. Jenson, 853 F.2d 805, 810 (10th Cir.
1988). The law is for a court to determine. Marx & Co., Inc. v. Diner's Club, Inc., 550 F.2d 505, 509-10 (2d Cir. 1977).
Just as an expert witness is not allowed to apply the law to facts or to determine the law of the case, a trustee is similarly
barred from attempting to accomplish the same result through the mechanism of the frustee’s deed upon sale. A
legislature may not legislate away a court's power to apply facts to law without also violating the separation of powers
contemplated under the Nevada and United States’ Constitutions.
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presumption on which it solely relied, Plaintiff has failed to show that it complied with the HOA

Lien Statute. Accordingly, Plaintiff’s Motion for Summary Judgment should be denied.

3. The Trustee’s Deed’s only recites compliance with the HOA Lien Statute’s
notice provisions.

The Trustee’s Deed in the instant case contains the following recitation: “All requirements of
law regarding the mailing of copies of notices and the posting and publication of the copies of the
Notice of Sale have been complied with.” U.S. Bank’s Countermotion, Ex. G. Even if this recital is
deemed conclusive proof of the matter recited, the only matter recited concerns the mailing of the
required notices. There are no recitals regarding the myriad other requirements of the HOA Lien
Statute, including, but not limited to: (1) whether the HOA lien’s assessments were “based on a
periodic budget adopted by the association pursuant to NRS 116.3115,” as required by NRS
116.3116; or (2) whether the foreclosure sale was conducted in a commercially reasonable manner,
as required by NRS 116.1113.° Without a recital that provides Plaintiff with some presumption
regarding the HOA’s compliance with these two requirements, Plaintiff must produce some evidence
of such compliance to prevail on its instant motion for summary judgment. Plaintiff has produced

none. Accordingly, Plaintiff’s motion for summary judgment should be denied.

4. Discovery is necessary to determine whether the HOA complied with the HOA
Lien Statute.
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The minimal recitals in Plaintiff’s Trustee’s Deed are insufficient to provide the HOA’s
foreclosure sale with any presumption of validity. But even if the deed recitals in this case were
sufficient to presume Plaintiff’s Deed to be valid, U.S. Bank would still be entitled to discovery
regarding whether the HOA actually complied with the HOA Lien Statute. Nevada’s Legislature did
not intend NRS 116.31166 to render the HOA Lien Statute’s notice provisions toothless. This was

confirmed by the SFR Investments Court, which remanded that case for further fact-finding despite

6 By way of example, many of the foreclosure deeds arising from HOA sales contain a recital similar to the following:
“Nevada Association Services, Inc. has complied with all requirements of law including, but not limited to, the elapsing
of 90 days, mailing of copies of the Notice of Delinquent Assessment and Notice of Default and the posting and
publication of the Notice of Sale.” In contrast, the Trustee’s Deed in the present case does not state that the HOA Trustee
“has complied with all requirements of law. U.S. Bank’s Countermotion, Ex. G. Even if this Court determines that a
deed’s recitals are granted a conclusive presumption, this conclusive presumption surely cannot arise for matters that are
not even recited in the deed.
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the fact that the foreclosure deed in that case recited compliance with the HOA Lien Statute’s notice
provisions, 334 P.3d at 419. By its own terms, SFR Investments explained that factual development
is necessary for several of a first deed of trust holder’s defenses, including whether the HOA
provided all required notices prior to the sale, whether the HOA authorized the sale, whether there
was any collusion related to the sale, and whether the sale was commercially reasonable.

As in SFR Investments, discovery is necessary in this case to determine whether the
foreclosure sale complied with the HOA Lien Statute, and Plaintiff’s Motion for Summary Judgment
should be denied on that basis alone. But more importantly, Plaintiff has not met its burden to show
that the HOA complied with the HOA Lien Statute, and has thus failed to show that it is entitled to
judgment as a matter of law on its quiet title claim. Breliant v. Preferred Equities Corp., 112 Nev.
663, 669, 918 P.2d 314, 318 (1996) (“In a quiet title action, the burden of proof rests with the
plaintiff to prove good title in himself.”). Accordingly, this Court should deny Plaintiff’s Motion for

Summary Judgment.

III. CONCLUSION

This Court should grant U.S. Bank’s Countermotion for Summary Judgment because Bank of
America’s pre-foreclosure tender extinguished that portion of the HOA’s lien. Even if the tender was
ineffective to extinguish the lien, the HOA sale was still invalid because the HOA’s wrongful
rejection of the super-priority tender breached the HOA’s obligation of good faith, and caused the
HOA Lien Statute to operate unconstitutionally as applied to the facts of this case.

Even if U.S. Bank’s Countermotion is denied, Plaintiff’s Motion for Summary Judgment
should also be denied because the Trustee’s Deed’s recitals are insufficient to prove that the HOA

complied with the HOA Lien Statute. Accordingly, should this Court deny U.S. Bank’s

7 See SFR Investments, 334 P.3d at 418 n. 6 (stating: “we note but do not resolve U.S. Bank’s suggestion that
we could affirm by deeming SFR’s purchase ‘void as commercially unreasonable” because “[o]n a motion to
dismiss, a court must take all factual allegations in the complaint as true and not delve into matters asserted
defensively that are not apparent from the face of the complaint); at 417-18 (stating only that the court would
assume statutorily notices were provided consistent with the standard for deciding a motion to dismiss,
without finding that the notices were provided or sufficient); and at 419 (stating that a “proper” foreclosure
sale is required to extinguish a first deed of trust).
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Countermotion for Summary Judgment, more discovery is necessary to determine if the HOA’s

foreclosure complied with the HOA Lien Statute.

DATED this 13th day of August, 2015.

AKERMAN LLP

/s/ Tenesa S. Scaturro

MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215

TENESA S. SCATURRO

Nevada Bar No. 12488

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for U. S. Bank, N.A., successor trustee
to Bank of America, N.A., Successor by Merger
to LaSalle Bank, N.A., as Trustee to the holders
of the Zuni Mortgage Loan Trust 2006-OAl,
Mortgage Loan Pass-Through Certificates
Series 2006-0OA41

{3849200-v1-Johnson Supplemental Briefing. DOCX} 13
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on the 13th day of August, 2015 and pursuant to NRCP 5, I
served through this Court's electronic service notification system (Wiznet) a true and correct copy of
the foregoing U.S. BANK, N.A.’S SUPPLEMENTAL BRIEFING IN SUPPORT OF ITS
COUNTERMOTION FOR SUMMARY JUDGMENT AND OPPOSITION TO PLAINTIFE’S
MOTION FOR SUMMARY JUDGMENT on all parties and counsel as identified on the Court
generated notice of electronic filing. |

Eserve Contact
office@bohnlawfirm.com

Michael F. Bohn, Esq.

LAW OFFICES OF MICHAEL F. BOHN, ESQ.
376 East Warm Springs Road, Suite 140

Las Vegas, Nevada 89119
mbohn@bohnlawfirm.com

Attorneys for Plaintiff

/s/ Rebecca L. Thole
An employee of AKERMAN LLP

{3849200-v1-Johnson Supplemental Briefing. DOCX} 14
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Electronically Filed
09/10/2015 10:27:45 AM

JUDG
MICHAEL F. BOHN, ESQ. % b B

Nevada Bar No.: 1641
mbohn@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.

376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX

CLERK OF THE COURT

Attorney for plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
5316 CLOVER BLOSSOM CT TRUST CASE NO..: A704412
DEPT NO.: XXV
Plaintiff,
Vs,
U.S. BANK, NATIONAL ASSOCIATION, Date of hearing: August 20, 2015
SUCCESSOR TRUSTEE TO BANK OF Time of hearing: 9:00 a.m.

AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1; and CLEAR RECON
CORPS

Defendants.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND
JUDGMENT GRANTING QUIET TITLE

The motion of plaintiff 5316 Clover Blossom Ct Trust for summary judgment and defendant U.S.

Bank’s National Association’s countermotion for summary judgment having come before the court on
August 20, 2015, Michael F. Bohn, Fsq. a he plaintiff and Melanie Morgan, Fsq.
appearing on behalf of defendant U.S. Bank, and the court, having reviewed the motion and
countermotion and the oppositions thereto, and having heard the arguments of counsel, the court makes

it’s findings of fact, conclusion of law and judgment as follows.
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FINDINGS OF FACT

1. The plaintiff acquired the property commonly known as 5316 Clover Blossom Ct., North Las
Vegas, Nevada, at foreclosure sale conducted J anuary 16, 2013, as evidenced by the foreclosure deed
recorded on January 24, 2013,

2. Defendant U.S. Bank is the current beneficiary of a trust deed which was recorded as an
encumbrance to the subject property on June 30, 2004,

3. Defendant U.S. Bank acquired it’s interest in the deed of trust by assignment which was

recorded on June 20, 2011.

4. Prior to the foreclosure sale, the foreclosure agentrecorded the notice of delinquent assessment
lien on February 22, 2012.

5. On April 20, 2012, the foreclosure agent recorded a notice of default and election to sell under
homeowners association lien. The foreclosure agent also mailed the notice to U.S. Bank National
Association.

6. On October 31,2012, the foreclosure agentrecorded a notice of trustee’s sale. The foreclosure
agent also mailed a copy of the notice of sale by certified mail to U.S. Bank National Association.

7. The foreclosure agent also posted the notice on the property and in three locations throughout
the county.

8. The foreclosure agent also published the notice of sale in the Nevada Legal News,

9. The HOA foreclosure agent issued a deed upon sale which was recorded on J anuary 24, 2013.

The deed contains the following recitals:

This conveyance is made pursuant to the powers conferred upon Trustee by NRS 116 et
seq., and that certain Notice of Delinquent Assessment Lien, described herein. Default
occurred as set forth in a Notice of Default and Election to Sell which was recorded in the
office of the recorder of said county. All requirements of law regarding the mailing of
copies of notices and the posting and publication of the copies of the Notice of Sale have
been complied with. Said property was sold by said Trustee at public auction on J anuary

16,2013 at the place indicated on the Notice of Trustee's Sale.

I'1. Prior to the HOA foreclosure sale, the defendant tendered what it believed the super priority

amount of the lien. The tender was rejected by the foreclosure agent, and the defendant failed to take any

2
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8 11729, 121 P.3d 1026 (2005).

additional steps to protect it’s interest in the property.

12, Any findings of fact which should be considered to be a conclusion of law shall be treated

as such.

CONCLUSIONS OF LAW

1. Summary judgment is appropriate and “shall be rendered forthwith” when the pleadings and
other evidence on file demonstrate “no genuine issue as to any material fact [remains] and the moving

party is entitled to judgment as a matter of law. See NRCP 56(c); Wood v. Safeway, Inc., 121 Nev. 724,

2. To defeat a motion for summary judgment the non-moving party bears the burden to “do more
than simply show there is some metaphysical doubt: as to the operative facts. Wood, 121 Nev. at 732

(citing Matsushita Electric Industrial Co. v. Zenith Radio, 4751.S.574, 586 (1983)). Moreover, the non-

moving party must come forward with specific facts showing a genuine issue exists for trial. Matsushita,

475 U.S. at 587; Wood P.3d at 1130.

3. When ruling on a motion for summary judgment, the court may take judicial notice of the

public records attached to the motion. See Harlow v. MTC Financial, Inc., 865 F. Supp 2d 1095 (D. Nev.

2012). The recorded documents attached to the plaintiffs motion are referenced in the complaint and/or
are public records of which the Court may, and did take judicial notice. See NRS 47.150; Lemel v,
Smith, 64 Nev. 545 (1947) (Judicial Notice takes the place of proof and is of equal force.”) “Documents
accompanied by a certificate of acknowledgment of a notary public or officer authorized by law to take
acknowledgments are presumed to be authentic.” NRS 52.165.

4. The defendant did not object to the authenticity of any of the exhibits attached o the plaintiff’s
motion for summary judgment.

5. Plaintiff’s complaint alleges three claims for relief against defendant U.S. Bank, for
declaratory relief, injunctive relief, and quiet title. Summary judgment in favor of the plaintiff on all of
plaintiff’s claims for relief are appropriate.

6. The HOA foreclosure sale complied with all requirements of law, including but not limited

to, recording and mailing of copies of Notice of Delinquent Assessment and Notice of Default, and the

3
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recording, posting and publication of the Notice of Sale.
7. There is a public policy which favors a final and conclusive foreclosure sale as to the

purchaser. See 6 Angels, Inc. v. Stuart-Wright Mortgage, Inc., 85 Cal, App. 4th 1279, 102 Cal. Rptr. 2d

711 (2011); McNeill Family Trust v. Centura Bank, 60 P.3d 1277 (Wyo. 2003); In re Suchy, 786 F.2d

900 (9th Cir. 1985); and Miller & Starr, California Real Property 3d §10:210.

8. There is a common law presumption that a foreclosure sale was conducted validly. Fontenot

v. Wells Fargo Bank, 198 Cal. App. 4th 256, 129 Cal. Rptr. 3d 467 (2011); Moeller v. Lien 25 Cal. App.

4th 822, 30 Cal. Rptr. 2d 777 (1994); Burson v. Capps, 440 Md. 328, 102 A.3d 353 (2014); Timm v.
Dewsnup 86 P.3d 699 (Utah 2003); Deposit Insurance Bridge Bank. N.A. Dallas v. McQueen, 804 S.W.

2d 264 (Tex. App. 1991); Myles v. Cox, 217 S0.2d 31 (Miss. 1968); American Bank and Trust Co v.

Price, 688 S0.2d 536 (La. App. 1996); Mecker v. Fufaula Bank & Trust, 208 Ga. App. 702,431 S.E. 2d
475 (Ga. App 1993).

9. Nevada has a disputable presumption that “the law has been obeyed.” See NRS 47.250( 16).
This creates a disputable presumption that the foreclosure sale was conducted in compliance with the law.

10. The recitals in the foreclosure deed are sufficient and conclusive proof that the required
notices were mailed by the HOA. See NRS 116.31166 and NRS 47.240(6) which also provides that
conclusive presumptions include “lajny other presumption which, by statute, is expressly made
conclusive.” Because NRS 116.31166 contains such an expressly conclusive presumption, the recitals
in the foreclosure deed are “conclusive proof” that defendant bank was served with copies of the required
notices for the foreclosure sale.

I'1. The court also finds that commercial reasonableness is not an issue in an HOA foreclosure
sale. NRS Chapter 116 does not contain a commercial reasonableness requirement, and the court will

not read a requirement into a statute which is not expressly stated in the statute. Pro-Max Corp. v.

Feenstra, 117 Nev. 90, 16 P.3d 1074 (2001).

12. The defendants constitutional challenge to the foreclosure sale is also without merit. NRS
116.31168 specifically incorporates the notice requirements of NRS 107.090 into the foreclosure

procedure and requires that copies of both the notice of default and the notice of sale be mailed to holders

4
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of subordinate interests.

13. NRS 116.31168(a) provides in part that the “provisions of NRS 107.090 apply to the
foreclosure of an association’s lien as if a deed of trust were being foreclosed.” Likewise NRS 107.090
provides in part:

Request for notice of default and sale: Recording and contents; mailing of notice;
request by homeowners’ association; effect of request.

3. The trustee or person authorized to record the notice of default shall, within 10 days
afier the notice of default is recorded and mailed pursuant to NRS 107.080, cause to be
deposited in the United States mail an envelope, registered or certified, return receipt
requested and with postage prepaid, containing a copy of the notice, addressed to:

(a) Each person who has recorded a request for a copy of the notice: and

(b) Each other person with an interest whose interest or claimed interest is subordinate to
the deed of trust.

4. The trustee or person authorized to make the sale shall, at least 20 days before the date

of sale, cause to be deposited in the United States mail an envelope, registered or certified,

return receipt requested and with postage prepaid, containing a copy of the notice of time

and place of sale, addressed to each person described in subsection 3.

14. There is no issue of fact regarding whether the former owner was in default in payment of the
assessments as well as whether the lien and foreclosure notices were properly served and posted. The
recitals in the foreclosure deed are conclusive as to these issues. Furthermore, the plaintiff presented
proof, which was not controverted that the notices were mailed, published, and posted.

15. There is no issue regarding whether or not the association foreclosed on the “super-priority”

portion of it’s lien. As stated in the Nevada Supreme Court in the case of SFR Investments Pool 1. LLC

v. U.S. Bank, N.A., 130 Nev. Adv. Op. 75, 334 P.3d 408 (2014) as to first deeds of trust, NRS

116.3116(2) splits an HOA lien into two pieces, a superpriority piece and a subpriority piece. Unless the
superpriority piece has been satisfied prior to the foreclosure sale, the HOA foreclosure sale on it’s
assessment lien would necessarily include both the superpriority piece and a subpriority piece of the lien.
The defendant failed to present any evidence that the superpriority portion of the lien was satisfied prior

to the foreclosure sale.

16. There is no requirement in NRS Chapter 116 that a purchaser be a bonafide purchaser.

5
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I7. The tender of the amount the defendant believed to be the super priority amount does not
affect the title received by the plaintiff because once the tender was rejected, the defendant failed to take
any further steps to protect it’s interest.

18. Any conclusion of law which should be a finding of fact shall be considered as such.

ORDER and JUDGMENT

ITISHEREBY ORDERED, ADJUDGED AND DECREED that plaintiff 5316 Clover Blossom
Ct Trust motion for summary judgment is granted.

ITIS FURTHER ORDERED that defendant U.S. Bank National Association countermotion for
summary judgment is denied.

IT IS FURTHER ORDERED that judgment is entered on behalf of plaintiff 5316 Clover
Blossom Ct Trust and against defendant U S. Bank National Association .

IT IS FURTHER ORDERED that title to the real property commonly known 5316 Clover
Blossom Ct., North Las Vegas, Nevada and legally described as:

All that certain real property situated in the County of Clark, State of Nevada, described
as follows:

Parcel I:

Lot Ninety two (92) of the Plat of Arbor Gate ag shown by map thereof on file in Book
91 of Plats, page 71, in the office of the County Recorder of Clark County, Nevada

Parcel II

A non-exclusive easement for ingress and egress and enjoyment in and to the Association
property as set forth in the Declaration of Covenants, Coditions and Restrictions for
Country Garden (Arbor Gate) a common interest community recorded February 25, 2000
in Book 200000225 as Document No. 00963, of Official Records of Clark County,
Nevada, as the same may from time to time be amended and/or supplemented, which
easement is appurtenant to Parcel One,
is hereby quieted in the name of plaintiff 5316 Clover Blossom Ct Trust
IT IS FURTHER ORDERED that as a result of the foreclosure sale conducted on January 16,
2013, and the foreclosure deed recorded on January 24, 2013 as instrument number 201301240002549,
the interests of defendant U.S. Bank National Association as well as it’s heirs or assigns in the property

commonly known as 5316 Clover Blossom Ct., North Las Vegas, Nevada are extinguished.
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IT IS FURTHER ORDERED that defendant U.S. Bank National Association aswell asit’s heirs
and assigns have no further right, title or claim to the real property commonly known as 5316 Clover
Blossom Ct., North Las Vegas, Nevada.

ITIS FURTHER ORDERED that defendant 1S, Bank National Association as well as it’s heirs
and assigns, or anyone acting on their behalf are forever enjoined from asserting any estate, right, title or
interest in the real property commonly known as 5316 Clover Blossor Ct., North Las Vegas, Nevada
as a result of the deed of trust recorded on June 30, 2004 as instrument number 20040630-0002408.

ITISFURTHER ORDERED that defendant U.S. Bank National Association aswell as it’s heirs
and assigns or anyone actin g on it’s behalf are forever barred from enforcing any rights against the real
property commonly known as 5316 Clover Blossom Ct., North Las Vegas, Nevada as a result of the deed
of trust recorded on June 30, 2004 as instrument number 20040630 9002408.

DATED this { O day of September, 2015

Respectfully submitted by:

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: -

Michael F. Bohn, Esq.

376 East Warm Springs Road. Suite 140
Las Vegas, Nevada 89119

Attorney for plaintiff

Reviewed by:
AKERMAN LLP

By: ( ] »ﬂ.x”{k_w,f“kﬁ,f{\ N
Melanie Morgan, Esg,~
1160 Town Center Diiye, Suite 330
Las Vegas, Nevada §9 44
Attorney for U.S. Bahlk National Association
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DISTRICT JUDGE IIM CROCKETT

DEPARTMENT XXIV

Electronically Filed
8/3/2017 3:21 PM
Steven D. Grierson

CLERK OF THE COU
oroR Kb B

DISTRICT COURT
CLARK COUNTY, NEVADA

5316 CLOVER BLOSSOM CT TRUST, ET AL.,

Plaintiff(s),
CASENO. A704412
Vs, DEPTNO. 24
US BANK NATIONAL ASSOCIATION, ET AL.
Defendant(s).
/

ORDER VACATING JUDGMENT AND SETTING FURTHER
PROCEEDINGS RE: THE COURT OF APPEALS COURT
ORDER VACATING JUDGMENT AND REMANDING

The Court having recently received the Court of Appeals of the State of Nevada order
Vacating Judgment and Remanding dated 30™ day of June, 2017, and good cause appearing, it is
hereby

ORDERED that the Court’s prior Finding of Fact, Conclusions of Law, énd Judgment
Granting Quiet Title filed on September 10, 2015, is hereby VACATED.

IT IS FURTHER ORDERED that this matter is set for hearing on Tuesday, October 3,
2017, at 9:00 AM before the Honorabie Jim Crockett in District Court XXIV located in the Phoenix

Building, 330 South Third Street, 11" Floor, Courtroom A, for further proceedings regarding this

matter.

DATED: August 1, 2017

M cr(%zﬂ“, District Judge

hereby certify that on or about the date filed, a copy of this Order was served upon all
regj d parties in the case no. A-14-704412-C.

CANGELA MCBRIDE, Judicial Executive Assistant

Case Number: A-14-704412-C
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AKERMAN LLP
1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA 89144

TEL.: (702) 634-5000 — FAX: (702) 380-8572
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Electronically Filed
8/16/2017 5:16 PM
Steven D. Grierson

CLERK OF THE COUE :
SAO Cﬁw—l“ [

DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

REBEKKAH B. BODOFF, ESQ.
Nevada Bar No. 12703

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144
Telephone:  (702) 634-5000
Facsimile: (702) 380-8572
Email: darren.brenner@akerman.com
Email: rebekkah.bodoff@akerman.com

Attorneys for U.S. Bank, N.A., solely as
Successor Trustee to Bank of America,
N.A., successor by merger to LaSalle Bank,
N.A., as Trustee to the Holders of the Zuni
Mortgage Loan Trust 2006-OA1, Mortgage
Loan  Pass-Through Certificates Series

2006-0OA1
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA
5316 CLOVER BLOSSOM CT TRUST; Case No.: A-14-704412-C
Plaintiff, Dept. No.:  XXIV
V. STIPULATION AND ORDER
EXTENDING DISCOVERY

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF (First Request)
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE LOAN
PASS-THROUGH CERTIFICATES SERIES
2006-OA1; and CLEAR RECON CORPS,

Defendants.

Plaintiff 5316 Clover Blossom CT Trust (Plaintiff) and U.S. Bank, N.A., solely as Successor
Trustee to Bank of America, N.A., successor by merger to LaSalle Bank, N.A., as Trustee to the
holders of the Zuni Mortgage Loan Trust 2006-OA1, Mortgage Loan Pass-Through Certificates
Series 2006-OA1 (U.S. Bank), respectfully submit the following Stipulation and Order requesting a

one-hundred-eighty (180) day extension of the current scheduling order deadlines.

42528634;1

Case Number: A-14-704412-C

206




" AKERMAN LLP

1160 TOWN CENTER DRIVE, SUITE 330

— = e s
I w \S] —_ [aw)

LAS VEGAS, NEVADA 89144
[
W

TEL.: (702) 634-5000 — FAX: (702) 380-8572
[\ [\ [\ N [\ [\®] [\8] [\ [\ — i — —
oo BN | N w N W [\S) —_ o O e} N (@)

L INTRODUCTION.

This is a homeowners association super-priority lien case. Plaintiff contends that it
purchased property located at 5316 Clover Blossom Court, North Las Vegas, Nevada 89031
(Property) at the foreclosure sale conducted by Alessi & Koenig, LLC (HOA Trustee) on behalf of
Country Garden Owners Association (HOA). Plaintiff contends that this foreclosure sale
extinguished U.S. Bank’s Deed of Trust. In September 2015, Plaintiff prevailed on summary
judgment based on its argument that the Foreclosure Deed recitals conclusively showed that U.S.
Bank’s Deed of Trust was extinguished by the foreclosure sale, and the district court denied U.S.
Bank’s request for 56(f) request.

The Nevada Court of Appeals vacated the district court’s judgment and remanded this case
for additional discovery on June 30, 2017. The Court of Appeals held that the district court erred by
not considering any evidence beyond the Foreclosure Deed recitals and explained that the “district
court should reconsider U.S. Bank’s request for a NRCP 56(f) continuance in light of Shadow
Wood.” Plaintiff has agreed that discovery should be feopened on remand.

1L STATEMENT SPECIFYING THE DISCOVERY COMPLETED.

On December 19, 2014 the court entered a Scheduling Order which set the following
deadlines:

(a) Discovery Cut Off: 08/12/2015.

(b) Last day to file motions to amend pleadings or add parties: 05/14/2015.

(©) Initial Expert Disclosures: 05/14/2015.

(d) Rebuttal Expert Disclosures: 06/12/2015.

(e) Dispositive motions: 08/11/2015.

The following discovery has been completed:

1. None.

1. SPECIFIC DESCRIPTION OF THE DISCOVERY THAT REMAINS TO BE COMPLETED.

(a)  Depositions of fact witnesses and Rule 30(b)(6) witnesses for Plaintiff, the HOA, and
the HOA Trustee.

(b)  Written discovery to Plaintiff, U.S. Bank, the HOA, and the HOA Trustee.
2

42528634;1
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The Parties reserve the right to participate in additional discovery during the time frames

outlined below should the need arise.

1V. REASONS WHY THE DISCOVERY REMAINING WILL NOT BE COMPLETED WITHIN THE TIME
LIMITS SET BY THE DISCOVERY ORDER.

Discovery in this matter opened on December 19, 2014. On May 18, 2015, Plaintiff moved
for summary judgment, arguing that the Foreclosure Deed recitals were sufficient to show the
HOA’s foreclosure extinguished U.S. Bank’s Deed of Trust. Plaintiff’s motion was granted on
September 10, 2015. U.S. Bank appealed, and the Nevada Court of Appeals vacated the district
court’s judgment and remanded this case on June 30, 2017. The Nevada Court of Appeals explained
that the “district court should reconsider U.S. Bank’s request for a NRCP 56(f) continuance in light
of Shadow Wood.” Plaintiff has agreed that discovery should be reopened on remand.

In the short time between the opening of discovery and Plaintiff’s summary judgment
motion, the Parties did not have time to conduct extensive discovery. The Parties agree with the
Nevada Court of Appeals that discovery should be reopened on remand. This request is made in
good faith and not for the purpose of delay. The Parties respectfully request that discovery be
reopened on remand for a period of one-hundred-eighty (180) days.

V. PROPOSED SCHEDULE FOR COMPLETING ALL REMAINING DISCOVERY.

The Parties agree that discovery will be reopened on remand for one-hundred-eighty (180)
days, resulting in the following scheduling order deadlines:

(a).  Discovery Cut-Off Date: 1/24/18. /7 m’l/

(b).  Amending the Pleadings and Adding Parties: 10/26/18.

(c).  Initial Experts: 10/26/1,,82 :‘;f

(d).  Rebuttal Experts: 11/;4'/17

(e).  Dispositive Motions: 2/23/18.

42528634;1
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VI. CURRENT TRIAL DATE.

There is no current trial date.

DATED this % day of August, 2017. DATED this /07 day of August, 2017.

LAW OFFICES OF MICHAEL F. BOHN, ESQ., | AKERMAN LLP
Ltp. T

7 A )

MICHAEL F. BOHN, ESQ. ]\/&RREN T/BRENNER ESQ.

Nevada Bar No. 1641 evada Bar No. 8386

ADAM R. TRIPPIEDI, ESQ. REBEKKAH B. BODOFF, ESQ.

Nevada Bar No. 12294 Nevada Bar No. 12703

376 East Warm Springs Road, Suite 140 1160 Town Center Drive, Suite 330

Las Vegas, Nevada 89119 Las Vegas, Nevada 89144

Telephone: (702) 641-3113 Telephone: (702) 634-5000

Facsimile: (702) 642-9766 Facsimile: (702) 380-8572

Attorney for 5316 Clover Blossom Trust Attorneys for US. Bank, N.A., solely as

Successor Trustee to Bank of Amerzca N.A.,
successor by merger to LaSalle Bank, N.A., as
Trustee to the Holders of the Zuni Mortgage
Loan Trust 2006-OA1,Mortgage Loan Pass-
Through Certificates Series 2006-0A1

ORDER

. ‘ adcl be
ITIS SO ORDERED. Jhe divciresy Aeodtns

W az Qf‘if%’ ' Dated this // day of August, 2017. i
é(;/m/aw entind and %W?MW@E&Q
T O M/,Z, Vw“f“ DISCOVERY COMMISSIONER
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Lot A fwewﬁ m aceulanc’
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Electronically Filed
8/18/2017 9:55 AM
Steven D. Grierson

CLERK OF THE COU
NTSO W )3._....

DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

REBEKKAH B. BODOFF, ESQ.
Nevada Bar No. 12703

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144
Telephone:  (702) 634-5000
Facsimile: (702) 380-8572

Email: darren.brenner@akerman.com
Email: rebekkah.bodoff@akerman.com

Attorneys for U.S. Bank, N.A., solely as
Successor Trustee to Bank of America, N.A.,
successor by merger to LaSalle Bank, N.A.,
as Trustee to the Holders of the Zuni
Mortgage Loan Trust 2006-OA1, Mortgage
Loan Pass-Through Certificates Series

2006-0OA1
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA
5316 CLOVER BLOSSOM CT TRUST; Case No.: A-14-704412-C
Plaintiff, Dept. No.: XXIV
V. NOTICE OF ENTRY OF STIPULATION

AND ORDER EXTENDING DISCOVERY
U.S. BANK, NATIONAL ASSOCIATION, | (FIRST REQUEST)

SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE LOAN
PASS-THROUGH CERTIFICATES SERIES
2006-OA1; and CLEAR RECON CORPS,

Defendants.

1
7
1
7
1
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TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that a STIPULATION AND ORDER EXTENDING

DISCOVERY [FIRST REQUEST] has been entered by this Court on the 14" day of August, 2017,

in the above-captioned matter. A copy of said Order is attached hereto as Exhibit A.

DATED this 18" day of August, 2017

42650156;1

AKERMAN LLP

/sl Rebekkah Bodoff

DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386
REBEKKAH B. BODOFF, ESQ.
Nevada Bar No. 12703

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for U.S. Bank, N.A., solely as Successor
Trustee to Bank of America, N.A., successor by

merger to LaSalle Bank, N.A., as Trustee to the

Holders of the Zuni Mortgage Loan Trust 2006-OA1,
Mortgage Loan Pass-Through Certificates Series 2006-
OA1l
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that | am an employee of AKERMAN LLP, and that on this 18" day of
August, 2017, | caused to be served a true and correct copy of the foregoing NOTICE OF ENTRY
OF STIPULATION AND ORDER EXTENDING DISCOVERY (FIRST REQUEST), in the
following manner:

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced
document was electronically filed on the date hereof and served through the Notice of Electronic Filing
automatically generated by the Court's facilities to those parties listed on the Court's Master Service

List as follows:

Brandon Lopipero blopipero@wrightlegal.net
Dana J. Nitz dnitz@wrightlegal.net
Eserve Contact office@bohnlawfirm.com
Michael F Bohn Esq. mbohn@bohnlawfirm.com

[s/ Carla Llarena
An employee of AKERMAN LLP

42650156;1
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8/16/2017 5:16 PM
Steven D. Grierson
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DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

REBEKKAH B. BODOFF, ESQ.
Nevada Bar No. 12703

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144
Telephone:  (702) 634-5000
Facsimile: (702) 380-8572
Email: darren.brenner@akerman.com
Email: rebekkah.bodoff@akerman.com

Attorneys for U.S. Bank, N.A., solely as
Successor Trustee to Bank of America,
N.A., successor by merger to LaSalle Bank,
N.A., as Trustee to the Holders of the Zuni
Mortgage Loan Trust 2006-OA1, Mortgage
Loan  Pass-Through Certificates Series

2006-0OA1
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA
5316 CLOVER BLOSSOM CT TRUST; Case No.: A-14-704412-C
Plaintiff, Dept. No.:  XXIV
V. STIPULATION AND ORDER
EXTENDING DISCOVERY

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF (First Request)
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE LOAN
PASS-THROUGH CERTIFICATES SERIES
2006-OA1; and CLEAR RECON CORPS,

Defendants.

Plaintiff 5316 Clover Blossom CT Trust (Plaintiff) and U.S. Bank, N.A., solely as Successor
Trustee to Bank of America, N.A., successor by merger to LaSalle Bank, N.A., as Trustee to the
holders of the Zuni Mortgage Loan Trust 2006-OA1, Mortgage Loan Pass-Through Certificates
Series 2006-OA1 (U.S. Bank), respectfully submit the following Stipulation and Order requesting a

one-hundred-eighty (180) day extension of the current scheduling order deadlines.

42528634;1
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L INTRODUCTION.

This is a homeowners association super-priority lien case. Plaintiff contends that it
purchased property located at 5316 Clover Blossom Court, North Las Vegas, Nevada 89031
(Property) at the foreclosure sale conducted by Alessi & Koenig, LLC (HOA Trustee) on behalf of
Country Garden Owners Association (HOA). Plaintiff contends that this foreclosure sale
extinguished U.S. Bank’s Deed of Trust. In September 2015, Plaintiff prevailed on summary
judgment based on its argument that the Foreclosure Deed recitals conclusively showed that U.S.
Bank’s Deed of Trust was extinguished by the foreclosure sale, and the district court denied U.S.
Bank’s request for 56(f) request.

The Nevada Court of Appeals vacated the district court’s judgment and remanded this case
for additional discovery on June 30, 2017. The Court of Appeals held that the district court erred by
not considering any evidence beyond the Foreclosure Deed recitals and explained that the “district
court should reconsider U.S. Bank’s request for a NRCP 56(f) continuance in light of Shadow
Wood.” Plaintiff has agreed that discovery should be feopened on remand.

1L STATEMENT SPECIFYING THE DISCOVERY COMPLETED.

On December 19, 2014 the court entered a Scheduling Order which set the following
deadlines:

(a) Discovery Cut Off: 08/12/2015.

(b) Last day to file motions to amend pleadings or add parties: 05/14/2015.

(©) Initial Expert Disclosures: 05/14/2015.

(d) Rebuttal Expert Disclosures: 06/12/2015.

(e) Dispositive motions: 08/11/2015.

The following discovery has been completed:

1. None.

1. SPECIFIC DESCRIPTION OF THE DISCOVERY THAT REMAINS TO BE COMPLETED.

(a)  Depositions of fact witnesses and Rule 30(b)(6) witnesses for Plaintiff, the HOA, and
the HOA Trustee.

(b)  Written discovery to Plaintiff, U.S. Bank, the HOA, and the HOA Trustee.
2
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The Parties reserve the right to participate in additional discovery during the time frames

outlined below should the need arise.

1V. REASONS WHY THE DISCOVERY REMAINING WILL NOT BE COMPLETED WITHIN THE TIME
LIMITS SET BY THE DISCOVERY ORDER.

Discovery in this matter opened on December 19, 2014. On May 18, 2015, Plaintiff moved
for summary judgment, arguing that the Foreclosure Deed recitals were sufficient to show the
HOA’s foreclosure extinguished U.S. Bank’s Deed of Trust. Plaintiff’s motion was granted on
September 10, 2015. U.S. Bank appealed, and the Nevada Court of Appeals vacated the district
court’s judgment and remanded this case on June 30, 2017. The Nevada Court of Appeals explained
that the “district court should reconsider U.S. Bank’s request for a NRCP 56(f) continuance in light
of Shadow Wood.” Plaintiff has agreed that discovery should be reopened on remand.

In the short time between the opening of discovery and Plaintiff’s summary judgment
motion, the Parties did not have time to conduct extensive discovery. The Parties agree with the
Nevada Court of Appeals that discovery should be reopened on remand. This request is made in
good faith and not for the purpose of delay. The Parties respectfully request that discovery be
reopened on remand for a period of one-hundred-eighty (180) days.

V. PROPOSED SCHEDULE FOR COMPLETING ALL REMAINING DISCOVERY.

The Parties agree that discovery will be reopened on remand for one-hundred-eighty (180)
days, resulting in the following scheduling order deadlines:

(a).  Discovery Cut-Off Date: 1/24/18. /7 m’l/

(b).  Amending the Pleadings and Adding Parties: 10/26/18.

(c).  Initial Experts: 10/26/1,,82 :‘;f

(d).  Rebuttal Experts: 11/;4'/17

(e).  Dispositive Motions: 2/23/18.

42528634;1
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VI. CURRENT TRIAL DATE.

There is no current trial date.

DATED this % day of August, 2017. DATED this /07 day of August, 2017.

LAW OFFICES OF MICHAEL F. BOHN, ESQ., | AKERMAN LLP
Ltp. T

7 A )

MICHAEL F. BOHN, ESQ. ]\/&RREN T/ BREN’NER ESQ.

Nevada Bar No. 1641 evada Bar No. 8386

ADAM R. TRIPPIEDI, ESQ. REBEKKAH B. BODOFF, ESQ.

Nevada Bar No. 12294 Nevada Bar No. 12703

376 East Warm Springs Road, Suite 140 1160 Town Center Drive, Suite 330

Las Vegas, Nevada 89119 Las Vegas, Nevada 89144

Telephone: (702) 641-3113 Telephone: (702) 634-5000

Facsimile: (702) 642-9766 Facsimile: (702) 380-8572

Attorney for 5316 Clover Blossom Trust Attorneys for US. Bank, N.A., solely as

Successor Trustee to Bank of Amerzca N.A.,
successor by merger to LaSalle Bank, N.A., as
Trustee to the Holders of the Zuni Mortgage
Loan Trust 2006-OA1,Mortgage Loan Pass-
Through Certificates Series 2006-0A1

ORDER

. ‘ adcl be
ITIS SO ORDERED. Jhe divciresy Aeodtns

W az Qf‘if%’ ' Dated this // day of August, 2017. i
é(;/m/aw entind and %W?MW@E&Q
T O M/,Z, Vw“f“ DISCOVERY COMMISSIONER
b W S W Aot
Lot A fwewﬁ m aceulanc’

win T Iy /“W}’} < TRIAL DATE TO BE SE'n} w

ON OR AFTER
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DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

REBEKKAH B. BODOFF, ESQ.
Nevada Bar No. 12703

KAREN A. WHELAN, ESQ.
Nevada Bar No. 10466

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144
Telephone:  (702) 634-5000
Facsimile: (702) 380-8572

Email: darren.brenner@akerman.com
Email: rebekkah.bodoff@akerman.com
Email: karen.whelan@akerman.com

Attorneys for U.S. Bank, N.A., solely as
Successor Trustee to Bank of America, N.A.,
successor by merger to LaSalle Bank, N.A.,
as Trustee to the Holders of the Zuni
Mortgage Loan Trust 2006-OA1, Mortgage
Loan  Pass-Through Certificates Series
2006-0A41

EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA

5316 CLOVER BLOSSOM CT TRUST;
Plaintiff,

V.

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE LOAN
PASS-THROUGH CERTIFICATES SERIES
2006-OA1; and CLEAR RECON CORPS,

Defendants.

Plaintiff 5316 Clover Blossom CT Trust (Plaintiff) and U.S. Bank, N.A., solely as Successor
Trustee to Bank of America, N.A., successor by merger to LaSalle Bank, N.A., as Trustee to the
holders of the Zuni Mortgage Loan Trust 2006-OA1, Mortgage Loan Pass-Through Certificates
Series 2006-OA1 (U.S. Bank) hereby stipulate and agree as follows:

1. Plaintiff agrees to allow U.S. Bank to join Country Garden Owners’ Association

(HOA) as a party and to amend its pleading to assert counterclaims, cross-claims against the HOA,

42737890;1
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and additional affirmative defenses. U.S. Bank’s proposed amended pleading containing these
additional claims and additional affirmative defenses is attached as Exhibit A.
2. U.S. Bank shall file this amended pleading within ten (10) days of the Court’s entry
of this Order.
DATED this / day of September, 2017. DATED this __ day of September, 2017.

LAw OFFICES OF MICHAEL F. BonN, EsQ., | AKERMAN LLP

LTD. N T
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MICHAEL F. BOHN, ESQ. DARREN T. BRENNER, ESQ. K
Nevada Bar No. 1641 Nevada Bar No. 8386 -

ADAM R. TRIPPIEDI, ESQ. REBEKKAH B. BODOFF, ESQ.
Nevada Bar No. 12294 Nevada Bar No. 12703

376 East Warm Springs Road, Suite 140 KAREN A. WHELAN, ESQ.

Las Vegas, Nevada 89119 Nevada Bar No. 10466

Telephone: (702) 641-3113 1160 Town Center Drive, Suite 330
Facsimile: (702) 642-9766 Las Vegas, Nevada 89144

Telephone: (702) 634-5000

Attorney for 5316 Clover Blossom Trust Facsimile: (702) 380-8572

Attorneys for U.S. Bank, N.A., solely as
Successor Trustee to Bank of America, N.A.,
successor by merger to LaSalle Bank, N.A., as
Trustee to the Holders of the Zuni Mortgage
Loan Trust 2006-OA1,Mortgage Loan Pass-
Through Certificates Series 2006-OA1

ORDER
IT IS SO ORDERED.

\ September, 2017.

Dated thisZ$ day

T ZOURT JUDGE
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DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

REBEKKAH B. BODOFF, ESQ.
Nevada Bar No. 12703

KAREN A. WHELAN, ESQ.
Nevada Bar No. 10466

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144
Telephone:  (702) 634-5000
Facsimile: (702) 380-8572
Email: darren.brenner@akerman.com
Email: rebekkah.bodoff@akerman.com

Attorneys for U.S. Bank, N.A., solely as
Successor Trustee to Bank of America, N.A.,
successor by merger to LaSalle Bank, N.A.,
as Trustee to the Holders of the Zuni
Martgage Loan Trust 2006-OAl1, Mortgage
Loan Pass-Through Certificates Series 2006-

041
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA
5316 CLOVER BLOSSOM CT TRUST; CaseNo..  A-14-704412-C
 Plaintiff, Dept. No.:  XXIV
v. US. BANK, N.A., AS TRUSTEE’S

ANSWER TO 5316 CLOVER BLOSSOM
U.S. BANK, NATIONAL ASSOCIATION, TRUST’S AMENDED COMPLAINT,
SUCCESSOR TRUSTEE TO BANK OF COUNTERCLAIMS, AND CROSS-
AMERICA, N.A.,, SUCCESSOR BY MERGER | CLAIMS
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE LOAN
PASS-THROUGH CERTIFICATES SERIES
2006-0OA1; and CLEAR RECON CORPS,
Defendants.

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
'THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-0A1;
Counterclaimant,

V.

428547661
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5316 CLOVER BLOSSOM CT TRUST;
Counter-defendant.

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1;

Cross-claimant,
V.

COUNTRY GARDENS OWNERS
ASSOCIATION,

Cross-defendants.

U.S. Bank, N.A,, solely as Successor Trustee to Bank of America, N.A., successor by merger
to LaSalle Bank, N.A., as Trustee to the holders of the Zuni Mortgage Loan Trust 2006-OAl,
Mortgage Loan Pass-Through Certificates Series 2006-OA1 (U.S. Bank), by and through its attorneys
at the law firm AKERMAN LLP, hereby answers Plaintiff 5316 Clover Blossom CT Trust’s (Plaintiff)
Amended Complaint as follows:

ANSWER TO AMENDED COMPLAINT

1. U.S. Bank admits only that a Trustee’s Deed Upon Sale recorded on January 24, 2013
purports to convey the Property to Plaintiff. U.S. Bank specifically denies that its interest in the
Property has been extinguished. U.S; Bank further denies that Plaintiff has ever been the legal or
equitable owner of the Property.

2. U.S. Bank admits only that a Trustee’s Deed Upon Sale recorded on January 24, 2013
purports to convey the Property to Plaintiff. U.S. Bank specifically denies that its interest in the
Property has been extinguished. U.S. Bank further denies that Plaintiff has ever been the legal or
equitable owner of the Property.

3. U.S. Bank admits only that a Trustee’s Deed Upon Sale recorded on January 24, 2013

purports to convey the Property to Plaintiff. U.S. Bank specifically denies that its interest in the
2
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Property has been extinguished. U.S. Bank further denies that Plaintiff has ever been the legal or
equitable owner of the Property. ‘

4, The allegations of Paragraph 4 relate to a recorded document that speaks for itself. To
the extent a response is required, U.S. Bank admits the allegations of Paragraph 4.

5. The allegations of Paragraph 5 relate to a recorded document that speaks for itself. To
the extent a response is required, U.S. Bank admits the allegations of Paragraph 5.

6. U.S. Bank denies the allegations of Paragraph 6.

7 U.S., Bank denies the allegations of Paragraph 7.

8. U.S. Bank denies the allegations of Paragraph 8.

9 The allegations of Paragraph 9 relate to a recorded document that speaks for itself. To
the extent a response is required, U.S. Bank admits the allegations of Paragraph 9.

10.  U.S. Bank denies that Plaintiff is entitled to the relief requested in Paragraph 10.

11.  U.S. Bank denies that Plaintiff is entitled to the relief requested in Paragraph 11.

SECOND CLAIM FOR RELIEF

12.  U.S. Bank adopts and incorporates by reference all the preceding paragraphs as though
set forth fully herein. To the extent a response is required, U.S. Bank denies the allegations of
Paragraph 12.

13.  U.S. Bank denies that Plaintiff is entitled to the relief requested in Paragraph 13.

14, U.S. Bank denies that Plaintiff is entitled to the relief requested in Paragraph 14.

| THIRD CLAIM FOR RELIEF

15.  U.S. Bank adopts and incorporates by reference all the preceding paragraphs as though
set forth fully herein. To the extent a response is required, U.S. Bank denies the allegations of
Paragraph 15,

16.  U.S. Bank denies that Plaintiff is entitled to the relief requested in Paragraph 16.

17.  U.S. Bank denies that Plaintiff is entitled to the relief requested in Paragraph 17.

PRAYER FOR RELIEF

1. U.S. Bank denies that Plaintiff is entitled to the relief requested in Paragraph 1 of the
Prayer.

428547661
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1 2. U.S. Bank denies that Plaintiff is entitled to the relief requested in Paragraph 2 of the
2 || Prayer.
3 3. U.S. Bank denies that Plaintiff is entitled to the relief requested in Paragraph 3 of the
4 || Prayer.
4. U.S. Bank denies that Plaintiff is entitled to the relief requested in Paragraph 4 of the
6 || Prayer.
7 5. U.S. Bank denies that Plaintiff is entitled to the relief requested in Paragraph 5 of the
8 || Prayer. |
9 AFFIRMATIVE DEFENSES
10 U.S. Bank asserts the following additional defenses. Discovery and investigation of this case
2 % 11 || is not yet complete, and U.S. Bank reserves the right to amend this Answer by adding, deleting, or
N g%z 12 || amending defenses as may be appropriate. In further answer to the Amended Complaint, and by way
E %ég 13 || of additional defenses, U.S. Bank avers as follows:
% éuég‘ 14 FIRST AFFIRMATIVE DEFENSE
g gg% 15 (Failure to State a Claim)
gg‘%’: 16 Plaintiff has failed to state facts sufficient to constitute any cause of action against U.S. Bank.
- B 17 SECOND AFFIRMATIVE DEFENSE
18 (Void for Vagueness)
19 To the extent that Plaintiff’s interpretation of NRS 116.3116 is accurate, the statute, and
20 || Chapter 116, are void for vagueness as applied to this matter.
21 THIRD AFFIRMATIVE DEFENSE
22 (Due Process Violations)
23 A senior deed of trust beneficiary cannot be deprived of its property interest in violation of the
24 || Procedural Due Process Clause of the Fourteenth Amendment of the United States Constitution and
25 || Article 1, Sec. 8, of the Nevada Constitution.
26 |
27
28
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FOURTH AFFIRMATIVE DEFENSE

(Tender, Estoppel, Laches, and Waiver)
The super-priority lien was satisfied prior to the homeowners association’s foreclosure under
the doctrines of tender, estoppel, laches, or waiver.

FIFTH AFFIRMATIVE DEFENSE

(Commercial Reasonableness and Violation of Good Faith)
The homeowners association’s foreclosure sale was not commercially reasonable, and the
circumstances of the sale of the property violated the homeowners association’s obligation of good
faith and duty to act in a commercially reasonable manner.

SIXTH AFFIRMATIVE DEFENSE

(Failure to Mitigate Damages)
Plaintiff’s claims are barred in whole or in part because of its failure to take reasonable steps
to mitigate its damages, if any.

SEVENTH AFFIRMATIVE DEFENSE

(No Standing)
Plaintiff lacks standing to bring some or all of its claims and causes of action.

EIGHTH AFFIRMATIVE DEFENSE

(Unclean Hands)
U.S. Bank avers the affirmative defense of unclean hands.

NINTH AFFIRMATIVE DEFENSE

(Plaintiff is Not Entitled to Relief)
U.S. Bank denies that Plaintiff is entitled to any relief for which it prays.
TENTH AFFIRMATIVE DEFENSE

(Failure to Do Equity)

U.S. Bank avers the affirmative defense of failure to do equity.

428547661
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ELEVENTH AFFIRMATIVE DEFENSE

(Failure to Provide Notice)

U.S. Bank was not provided proper notice of the “super-priority” assessment amounts and of
the homeowners asséciation’s foreclosure sale, and any such notice provided to U.S. Bank failed to
comply with the statutory and common law requirements of Nevada and with state and federal
constitutional law.

TWELFTH AFFIRMATIVE DEFENSE

(Void Foreclosure Sale)
The HOA foreclosure sale is void for failure td comply with the provisions of NRS Chapter
116, and other provisions of law.

THIRTEENTH AFFIRMATIVE DEFENSE

(Federal Law)
The homeowners association’s sale is void or otherwise fails to extinguish the applicable deed
of trust because it violates provisions of the United States’ Constitution and/or applicable federal law.

FOURTEENTH AFFIRMATIVE DEFENSE

(SFR Investments Cannot be Applied Retroactively)
The Deed of Trust cannot be extinguished by the HOA foreclosure sale because the Nevada
Supreme Court’s decision in SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 334 P.3d 408 (2014)
cannot be applied retroactively.

FIFTEENTH AFFIRMATIVE DEFENSE

(No Super-Priority Sale)
The Deed of Trust was not extinguished by the HOA foreclosure sale because the HOA
foreclosed on the sub-priority portion of its lien.

SIXTEENTH AFFIRMATIVE DEFENSE

(Additional Affirmative Defenses)
Pursuant to NRCP 11, U.S. Bank reserves the right to assert additional affirmative defenses in

the event discovery and/or investigation disclose the existence of other affirmative defenses.
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COUNTERCLAIMS AND CROSS-CLAIMS

GENERAL ALLEGATIONS

1. Under Nevada law, homeowners associations have the right to charge property owners
residing within the community assessments to cover the homeowners association’s expenses for
maintaining or improving the community, among other things.

2, When these assessments are not paid, the homeowners association may both impose
and foreclose on a lien.

3, A homeowners association may impose a lien for “any penalties, fees, charges, late
charges, fines and interest charged” under NRS 116.3102(1)(j)-(n). NRS 116.3116(1).

4. NRS 116.3116 makes a homeowners association’s lien for assessments junior to a first
deed of trust beneficiary’s secured interest in the property, with one limited exception: a homeowners
association’s lien is senior to a first deed of trust beneficiary’s secured interest “to the extent of any
charges incurred by the association on a unit pursuant to NRS 116.310312 and to the extent of the
assessments for common expenses based on the periodic budget adopted by the association pursuant
to NRS 116.3115 which would have become due in the absence of acceleration during the 9 months
immediately preceding institution of an action to enforce the lien[.]” NRS 116.3116(2)(c).

5. According to the Nevada Supreme Court’s decision in SFR Investments Pool 1, LLC v.
U.S. Bank, N.A., 130 Nev. Adv. Op. 75, 334 P.3d 408 (2014), if a homeowners association properly
forecloses on its super-priority lien, it can extinguish a first deed of trust. However, Country Gardens
Owners Association’s (HOA) foreclosure in this case did not extinguish U.S. Bank’s senior deed of
trust because the foreclosure did not comply with Nevada law and was commercially unreasonable as
a matter of law. To deprive U.S. Bank of its deed of trust under the circumstances of this case would
deprive U.S. Bank of its due process rights.

The Deed of Trust and Assignment

6. On or about June 24, 2004, Dennis Johnson and Geraldine Johnson (Borrowers)
purchased real property located at 5316 Clover Blossom Court, North Las Vegas, Nevada 89031
(Property) via a loan in the amount of $147,456.00, which was secured by a deed of trust executed in

favor of Countrywide Home Loans, Inc. (Countrywide) and recorded on June 30, 2004 (Deed of
7
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Trust). A true and correct copy of the Deed of Trust is attached as Exhibit A.

7. This Deed of Trust was subsequently assigned to U.S. Bank via an Assignment of Deed
of Trust on June 15,2011. This Assignment was recorded on June 20, 2011. A true and correct copy
of the Assignment is attached as Exhibit B.

8. The Borrowers defaulted under the terms of the note and Deed of Trust.

9. The Deed of Trust provides that, if the Borrowers default in paying the indebtedness
the Deed of Trust secures, or fail to perform any agreement in the note or Deed of Trust, U.S. Bank
may, upon notice to the Borrowers, declare the amounts owed under the note immediately due and
payable. |

10.  Following the Borrowers’ default, U.S. Bank provided Borrowers with notice of its
intent to accelerate the amounts owed under the note.

11, The unpaid principal balance due on the loan secured by the Deed of Trust, as of August
15, 2017, exceeds $147,145.84. This amount has increased and will continue to increase pursuant to
the terms of the note and Deed of Trust.

12.  Although U.S. Bank has demanded that Borrowers pay the amounts due under the loan,

they have failed and refused to do so, and continue to fail and refuse to do so.

The HOA Lien and Foreclosure

13.  Upon information and belief, Borrowers failed to pay the HOA all amounts due to it.
On February 22, 2012, the HOA, through its agent Alessi & Koenig, LLC (HOA Trustee), recorded
a Notice of Delinquent Assessment (Lien). This Notice stated the amount due to the HOA was
$1,095.50, which included assessments, dues, interest, and fees. A true and correct copy of the Lien
is attached as Exhibit C. The Lien neither identifies the super-priority amount claimed by the HOA,
nor describes the “deficiency in payment” required by NRS 116.31162(1)(b)(1).

14, On the same day, the ﬁOA, through the HOA Trustee, recorded another Notice of
Delinquent Assessment (Lien). This Notice stated the amount due to the HOA was $1,150.50, which
included assessments, dues, interest, and fees. A true and correct copy of this Lien is attached as
Exhibit D. The Lien neither identifies the super-priority amount claimed by the HOA, nor describes

the “deficiency in payment” required by NRS 116.31162(1)(b)(1).
8
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15. On April 20, 2012, the HOA, through the HOA Trustee, recorded a Notice of Default
and Election to Sell Under Homeowners Association Lien. This Notice referenced the Notice of
Delinquent Assessment (Lien) attached as Exhibit C, and stated the amount due to the HOA was
$3,396.00, which included assessments, dues, interest, and fees. A true and correct copy of the Notice
of Default is attached as Exhibit E. The Notice of Default neither identifies the super-priority amount
claimed by the HOA, nor described the “deﬁciency in payment” required by NRS 116.31162(1)(b)(1).

16. On October 31, 2012, the HOA, through the HOA Trustee, recorded a Notice of
Trustee’s Sale. This Notice stated the amount due to the HOA was $4,039.00, which included
assessments, dues, interest, and fees, and set the sale for November 28, 2012. A true and correct copy
of the Notice of Sale is attached as Exhibit F. The Notice of Sale neither identifies the super-priority
amount claimed by the HOA, nor described the “deficiency in payment” required by NRS
116.31162(1)(b)(1).

17. In response to the Notice of Trustee’s Sale, Bank of America, who serviced the loan
secured by the Deed of Trust, through counsel at Miles, Bauer, Bergstrom & Winters, LLP (Miles
Bauer), contacted the HOA Trustee and requested a payoff ledger detailing the specific super-priority
amount of the HOA’s lien on the Property. A true and correct copy of this Letter is attached as Exhibit
G-1.

18.  The HOA Trustee provided Miles Bauer with a ledger showing the HOA’s monthly
assessments were $55.00, meaning nine months of delinquent assessments would equal $495.00. A
true and cérrect copy of this Ledger is attached as Exhibit G-2.

19.  Bank of America nonetheless tendered to the HOA Trustee a check in the amount of
$1,494.50 — which included $999.50 in “reasonable collection costs” in addition to the $495.00
statutory super-priority amount — to satisfy the HOA’s super-priority lien. A true and correct copy of
this Letter is attached as Exhibit G-3.

20.  The HOA Trustee unjustifiably rejected this tender.

21.  The HOA non-judicially foreclosed on its sub-priority lien secured by the Property on
January 16, 2013, selling an encumbered interest in the Property to Plaintiff for $8,200.00. A true and

correct copy of the Trustee’s Deed Upon Sale is attached as Exhibit H.
9
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22.  In none of the recorded documents nor in any notice did the HOA specify that U.S.
Bank’s interest in the Property would be extinguished by the HOA foreclosure.

23. The HOA Trustee’s sale of the HOA’s interest in the Property for less than 6% of the
value of the unpaid principal balance of the note secured by the senior Deed of Trust, and, on
information and belief, for a similarly diminutive percentage of the Property’s fair market value, is
commercially unreasonable and not in good faith as required by NRS 116.1113 to the extent the HOA
foreclosed on the super-priority portion of its lien.

24, Oninformation and belief, the HOA and HOA Trustee were not attempting to foreclose
on the super-priority portion of the HOA’s lien. To the extent the HOA Trustee’s foreclosure sale is
construed as a super-priority foreclosure, that sale is unfair and oppressive because the HOA and HOA
Trustee did not intend the sale as a super-priority foreclosure, and thus did not conduct the sale in such
a way to attract proper prospective purchasers, thus leading, in part, to the grossly inadequate sales
price.

25.  The HOA Trustee’s foreclosure sale was commercially unreasonable because the
notices it provided did not describe the “deficiency in payment,” as required by NRS
116.31162(1)(b)(1).

26. The HOA Trustee’s foreclosure sale was commercially unreasonable because the
HOA'’s covenants, conditions, and restrictions, which were recorded, specifically stated that the
HOA'’s foreclosure sales could not extinguish senior deeds of trust. To the extent the HOA Trustee’s
foreclosure sale is construed as a super-priority foreclosure, that sale is unfair and oppressive because
the HOA publicly recorded documents stating that such a salé could not extinguish a senior deed of
trust, which led to the sale not attracting proper prospective purchasers, leading, in part, to the grossly
inadequate sales price.

27.  This foreclosure sale was commercially unreasonable because the manner in which the
HOA Trustee conducted the sale, including the notices it provided and other circumstances
surrounding the sale, was not calculated to attract proper perspective purchasers, and thus could not
promote an equitable sales price of the Property.

28.  The HOA Trustee’s foreclosure sale was commercially unreasonable because, in
10
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calculating the super-priority amount allegedly owed and rejecting tender as insufficient, the HOA
included amounts in its supposed super-priority lien — including fines, interest, late fees, and costs of
collection — that were not allowed to be included in its super-priority lien under NRS 116.311(c).

29.  The HOA Trustee’s foreclosure sale was invalid and did not extinguish U.S. Bank’s
senior Deed of Trust because Bank of America’s tender of the super-priority-plus amount extinguished
any super-priority lien held by the HOA.

30.  The HOA Trustee’s foreclosure sale was commercially unreasonable because, even if
Bank of America’s tender did not accurately calculate the entire super-priority amount of HOA’s lien,
such mistake was caused by the HOA Trustee’s refusal to identify or accurately define the amount of
the HOA'’s super-priority lien.

FIRST CAUSE OF ACTION

(Declaratory Relief / Quiet Title Against Plaintiff)
31, U.S., Bank repeats and re-alleges the preceding paragraphs as though fully set forth
herein and incorporates the same by reference.

32, Under NRS 30.010 et seq. and NRS 40.010, this Court has the power and authority to
declare U.S. Bank’s rights and interests in the Property and to resolve Plaintiff’s adverse claim in the
Property.

33. The HOA, through the HOA Trustee, foreclosed on the HOA’s lien on January 16,
2013.

34.  Upon information and belief, Plaintiff claims an interest in the Property adverse to U.S.
Bank, in that Plaintiff claims that the HOA’s foreclosure sale extinguished U.S. Bank’s interest in the
Property. A judicial determination is necessary to ascertain the rights, obligations, and duties of the .
various parties,

35.  U.S.Bank is entitled to a declaration that the HOA’s foreclosure sale did not extinguish
U.S. Bank’s interest.

36.  The HOA’s foreclosure sale did not extinguish U.S. Bank’s senior Deed of Trust
because the recorded notices, even if they were in fact provided, failed to describe the lien in sufficient

detail as required by Nevada law, including, without limitation: whether the deficiency included a
11
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“super-priority” component, the amount of the super-priority component, how the super-priority
component was calculated, when payment on the super-priority component was required, where
payment was to be made, or the consequences for failure to pay the super-priority component.
| 37.  The foreclosure sale did not extinguish U.S. Bank’s senior Deed of Trust because Bank
of America tendered the super-priority-plus amount to the HOA Trustee, and the HOA Trustee
unjustifiably rejected that tender.
38.  The foreclosure sale did not extinguish the senior Deed of Trust because the sale was
commercially unreasonable or otherwise failed to comply with the good faith requirement of NRS

116.1113 in several respects, including, without limitation: the lack of sufficient notice, the HOA’s

failure to accept the tender, the sale of the Property for a fraction of the loan balance or actual market

value of the Property, a foreclosure that was not calculated to promote an equitable sales price for the
Property or to attract proper prospective purchasers, and a foreclosure sale that was designed and/or
intended to result in a maximum profit for the HOA and HOA Trustee without regard to the rights and
interests of those who have an interest in the loan and made the purchase of the Property possible in
the first place.

39. The foreclosure sale did not extinguish the senior Deed of Trust because NRS 116 is
facially unconstitutional under the Due Process Clause for the reasons set forth in Bourne Valley v.
Wells Fargo Bank, N.A., 832 F.3d 1154 (9th Cir. Aug. 12, 2016).

40.  Based on the adverse claims being asserted by the parties, a judicial determination is
necessary to ascertain the rights, obligations, and duties of the various parties.

41. U.S. Bank is entitled to a declaration that the HOA sale did not extinguish the senior
Deed of Trust, which is superior to any interest acquired by Plaintiff through thev HOA foreclosure
sale.

42,  U.S. Bank was required to retain an attorney to prosecute this action, and is therefore

entitled to collect its reasonable attorney’s fees and costs.
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SECOND CAUSE OF ACTION

(Injunctive Relief Against Plaintiff)‘

43.  U.S. Bank repeats and re-alleges the preceding paragraphs as though fully set forth
herein and incorporates the same by reference.

44,  U.S.Bank disputes Plaintiff’s claim that it owns the Property free and clear of the senior
Deed of Trust.

45.  Any sale or transfer of the Property by Plaintiff, prior to a judicial determination
concerning the respective rights and interests of the parties to this case, may be rendered invalid if the
senior Deed of Trust still encumbers the Property in first position and was not extinguished by the
HOA sale. |

46. U.S. Bank has a substantial likelihood of success on the merits of its claims, for which
compensatory damages would not compensate for the irreparable harm of the loss of title to a bona
fide purchaser or loss of the first-position priority status secured by the Property. |

47, U.S. Bank has no adequate remedy at law due to the uniqueness of the Property and the
risk of loss of the senior Deed of Trust.

48.  U.S. Bank is entitled to a preliminary injunction prohibiting Plaintiff, or its successors,
assigns, or agents, from conducting any sale, transfer, or encumbrance of the Property that is claimed
to be superior to the senior Deed of Trust or not subject to the senior Deed of Trust.

49,  U.S. Bank is entitled to a preliminary injunction requiring Plaintiff to pay all taxes,
insurance, and homeowners association dues during the pendency of this action.

THIRD CAUSE OF ACTION

(Unjust Enrichment Against the HOA)
50.  U.S. Bank repeats and re-alleges the preceding paragraphs as though set forth fully
herein and incorporates the same by reference.
S1. Under NRS 116.3116(2), a homeowners association’s lien is split into two portions:
one which has super-priority, and another which is subordinate to a senior deed of trust.
52.  The portion of the lien with super-priority consists of only the last nine months of

assessments for common expenses incurred prior to the institution of an action to enforce the lien. The
13
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remainder of a homeowners association’s lien is subordinate to a senior deed of trust.

53. Bank of America, through Miles Bauer, tendered an amount much greater than the
super-priority amount to the HOA Trustee on December 6, 2012. This amount constituted the last
nine months of HOA assessments—the full amount the HOA could claim had super-priority over the
Deed of Trust — in addition to the HOA’s reasonable collection costs.

54.  The HOA, through the HOA Trustee, unjustifiably rejected this super-priority-plus
tender.

55.  Rather than accepting this payment, the HOA and HOA Trustee purported to foreclose
on the extinguished super-priority portion of the HOA’s lien. This allowed the HOA Trustee to sell
the HOA’s interest in the Property at the foreclosure sale for $8,200.00.

56. By purporting to foreclose on the super-priority portion of its lien after rejecting Bank
of America’s super-priority-plus tender, the HOA was unjustly enriched in an amount at least equal to
the full value of the proceeds it received from the foreclosure sale.

57. Even if the HOA’s super-priority foreclosure is held to be proper, on information and
belief, it has still retained a portion of the foreclosure-sale proceeds that should have been distributed
to U.S. Bank, as the Deed of Trust at all times had priority over the vast majority of the HOA’s lien.

58.  U.S.Bank is entitled to a reasonable amount of the benefits obtained by the HOA based
on a theory of unjust enrichment.

59, U.S. Bank submitted this claim against the HOA to mediation before the Department
of Business and Industry — Real Estate Division (NRED), but it has not yet been mediated.

60.  U.S. Bank was required to retain an attorney to prosecute this action, and is therefore
entitled to collect its reasonable attorney’s fees and costs.

FOURTH CAUSE OF ACTION

(Tortious Interference with Contractual Relations Against the HOA)
61.  U.S. Bank repeats and re-alleges the preceding paragraphs as though fully set forth
herein and incorporates the same by reference.
62. On June 24, 2004, Borrowers executed a Deed of Trust in favor of Countrywide Home

Loans, Inc. This Deed of Trust was subsequently assigned to U.S. Bank via an Assignment of Deed
14
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of Trust on June 15,2011, _

63. On April 20, 2012, the HOA, through the HOA Trustee, recorded a Notice of Default
and Election to Sell Under Homeowners Association Lien.

64. After the HOA Trustee recorded the Notice of Default, Bank of America tendered
$1,494.50 to the HOA Trustee to satisfy the super-priority portion of the HOA’s lien. This amount
included the last nine months of delinquent assessments — the maximum amount the HOA could claim
had super-priority over U.S. Bank’s senior Deed of Trust — in addition to a significant amount of the
HOA'’s collection costs.

65.  Rather than accepting this tender, the HOA, through the HOA Trustee, foreclosed on
the Property. The HOA Trustee sold the Property for $8,200.00, less than 6% of the outstanding
balance of the loan secured by U.S. Bank’s senior Deed of Trust.

66.  The HOA Trustee’s decision on behalf of the HOA to foreclose on the Property rather
than accept Bank of America’s super-priority-plus tender — which prevented foreclosure of the HOA’s
super-priority lien — was designed to disrupt the contractual relationship between U.S. Bank and
Borrowers by extinguishing the senior Deed of Trust.

67. The HOA Trustee’s rejection of tender and subsequent foreclosure sale has put in
dispute the first-priority position of U.S. Bank’s Deed of Trust, which secures a loan with an unpaid
principal balance of $147,145.84.

68.  U.S. Bank is entitled to an order establishing that its Deed of Trust is the senior lien
encumbering the Property or, in the alternative, monetary damages equal to the value secured by its
Deed of Trust that was purportedly extinguished as a direct result of the HOA Trustee’s intentional
acts.

69. U.S. Bank submitted this claim against the HOA to mediation before NRED, but it has
not yet been mediated. |

70. U.S. Bank was required to retain an attorney to prosecute this action, and is therefore

entitled to collect its reasonable attorney’s fees and costs.
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FIFTH CAUSE OF ACTION

(Breach of the Duty of Good Faith Against the HOA)

71, U.S. Bank repeats and re-alleges the preceding paragraphs as though fully set forth
herein and incorporates the same by reference.

72.  NRS 116.1113 provides that every duty governed by NRS 116, Nevada’s version of
the Uniform Common Interest Ownership Act, must be performed in good faith.

73. Before the foreclosure of the Property, U.S. Bank tendered an amount much greater
than the super-priority amount to the HOA Trustee. The HOA Trustee, acting on behalf of the HOA,
refused to accept payment.

74. Rather than accept a payment which would satisfy the HOA’s super-priority lien, the
HOA Trustee determined in bad faith to foreclose on the Property pursuant to NRS 116,

75.  Asaresult of this bad-faith foreclosure, the first-priority position of U.S. Bank’s Deed
of Trust, which secures a loan with an unpaid balance of $147,145.84, is in dispute.

76.  U.S. Bank is entitled to an order establishing that its Deed of Trust is the senior lien
encumbering the Property or, in the alternative, monetary damages equal to the value secured by its
Deed of Trust that was purportedly extinguished as a direct result of the HOA and HOA Trustee’s
bad-faith foreclosure.

71. U.S. Bank submitted this claim against the HOA to mediation before NRED, but it has
not yet been mediated.

78. U.S. Bank was required to retain an attorney to prosecute this action, and is therefore
entitled to collect its reasonable attorney’s fees and costs,

SIXTH CAUSE OF ACTION

(Wrongful Foreclosure Against the HOA)
79. U.S. Bank repeats and re-alleges the preceding paragraphs as though fully set forth
herein and incorporates the same by reference. |
80. Prior to the HOA’s foreclosure sale, Bank of America tendered an amount much greater
than the full super-priority amount of the HOA’s lien to the HOA Trustee. The HOA Trustee, acting

on behalf of the HOA, rejected this tender.
' 16
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81.  Bank of America’s tender extinguished the super-priority portion of the HOA’s lien.
Consequently, the HOA’s foreclosure of the super-priority portion of its lien was wrongful, as the
Borrowers were not in default for that portion of the lien,

82. The HOA and HOA Trustee’s wrongful foreclosure has put in dispute the first-priority
position of U.S. Bank’s Deed of Trust, which secures a loan with an unpaid principal balance of
$147,145.84.

83.  U.S. Bank is entitled to an order establishing that its Deed of Trust is the senior lien
encumbering the Property or, in the alternative, monetary damages equal to the value secured by its
Deed of Trust that was purportedly extinguished as a direct result of the HOA and HOA Trustee’s
wrongful foreclosure.

84.  U.S.Bank submitted this claim against the HOA and HOA Trustee to mediation before
NRED, but it has not yet been mediated.

85.  U.S. Bank was required to retain an attorney to prosecute this action, and is therefore
entitled to collect its reasonable attorney’s fees and costs.

PRAYER FOR RELIEF

WHEREFORE, U.S. Bank prays for the following:

1. A declaration establishing U.S. Bank’s Deed of Trust is the senior lien encumbering
the property;
2. A declaration establishing U.S. Bank’s Deed of Trust is senior and superior to any right,

title, interest, lien, equity, or estate of Plaintiff;

3. A declaration establishing that the super-priority portion of the HOA’s lien is
eliminated as a result of the HOA Trustee’s refusal to accept Bank of America’s tender of an amount
much greater than the statutory super-priority amount;

4, A preliminary injunction prohibiting Plaintiff, its successors, assigns, or agents, from
conducting any sale, transfer, or encumbrance of the Property that is claimed to be superior to the
senior Deed of Trust, or not subject to the senior Deed of Trust;

S. A preliminary injunction requiring Plaintiff to pay all taxes, insurance, and

homeowner’s association dues during the pendency of this action;
17
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6. Judgment in U.S. Bank’s favor against the HOA for the damages it caused U.S. Bankv
in an amount in excess of $10,000.00;

7. Reasonable attorney’s fees as special damages and the costs of the suit; and

8. For such other and further relief the Court deems proper.

DATED: September ﬁ, 2017

AKERMAN LLP

DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386
REBEKKAH B, BODOFF, ESQ.
Nevada Bar No. 12703

KAREN A. WHELAN, ESQ.
Nevada Bar No. 10466

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for U.S. Bank, N.A., solely as Successor
Trustee to Bank of America, N.A., successor by
merger to LaSalle Bank, N.A., as Trustee to the
Holders of the Zuni Mortgage Loan Trust 2006-OA1l,
Mortgage Loan Pass-Through Certificates Series
2006-0OA1
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ___ day of September, 2017, and pursuant to NRCP 5(b),
deposited for mailing in the U.S. Mail a true and correct copy of the foregoing U.S. BANK, N.A., AS
TRUSTEE’S ANSWER TO 5316 CLOVER BLOSSOM TRUST’S AMENDED COMPLAINT,
COUNTERCLAIMS, AND CROSS-CLAIMS, postage prepaid and addressed to:

Michael F. Bohn, Esq.

LAW OFFICES OF MICHAEL F, BOoHN, EsQ., LTD.
376 East Warm Springs Road, Suite 140

Las Vegas, NV 89119

Attorney for Plaintiff

/s/
An employee of AKERMAN LLP
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10/03/2017 | Further Proceedings (9:00 AM) (Judicial Officer Crockett, Jim)
Order Vacating Judgment and Setting Further Proceedings Re: The Court of Appeals Court Order Vacating Judgment
and Remanding

Minutes
10/03/2017 9:00 AM

- Court noted the Supreme Court's order and giving parties a chance to
conduct discovery, noted parties submitted a stipulation. Court advised it
would like parties to conduct a 16.1 conference and inquired as to whether
one was conducted previously. Colloquy regarding discovery noting the
Discovery commissioner signed an order for trial to be set after 4/9/18. Ms.
Combs noted discovery cut-off of 1/24/18. Court stated the discovery plan
has been met. Mr. Bohn further noted there is an order to strike the jury
demand and convert it to a bench trial.

240



20040630-0002408

o . :::agagge?u %47  TIDORDETESS
‘;g‘;‘g:ﬁﬁ‘;}ﬁmf Rea  LOHYERS TITLF OF REvADS
Shes Resonding Rewm Toc o 1R TR STHTEHGOTS D e e tar fwr 32
¥5 SV-TY TOCUMENT PROCESSING
T.O.BoN 10822
Van Nuys, TA $1410-0423
Prepused By:
KARLA R, WILSOX o
2. BOLICH " e
COURKTRYWIDE HOME LGANS, NU.
7358 W. CTHEEYENNE AVIRNUE
1.AS VEGAS
NV 89120
(HeSTR0LV N o
g {Space Above This Line For Recording Data) ——

4050200 QODE34RZ226006004
(Escrow/Closing #] Do D #}

DEED OF TRUST
MIN 1000557-0003681336-4

DEFINITIONS

Worde ueed in multiple sections of this document are defined below and tiber words are defined in Sections 3,
1. 13, 18, 20 and 21. Conain ntles regardmg the usage of words wsed i this document are alse provided in
Secnon Hh

1A “Secarity Instrwment” means thin docoment, which s dated JUNE 24, 2004 '

ogeiber with all Rxders (o this docement.
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DO ID #: COD63ZE226006034
U “Borsower® i N ,
DENKNTS L JCHNSAON, AND GHRALTING J JOBNZON, HUSBAND AND WIFE
AS JDINT TENANTS

Barower ik the trustor umvder this Secusity nstroment,
10) “Lender” it
COUNTRYWIDE HOME LOANS, INC.

Loendet s a
CORFORATION
organizod and exining under the lawsof NEW YORE . Lender's midress i

4500 Park Sranada

Calabasas, CA 31302~1513
(D Trusiee™ is .
CTT REAL ESTATE SERVICES

S04 COUNTRYWIDE WAY M3IN ZV-88

ETMI VALLLEY, NV 932F5

1B} “MENS" i Mungage Elccironic Regivtraiion Systeras, e, MERS it a separate corpaormtion that is aumg
solely as o nomines for Lender and Leader's suceessors and asaigns, MERS i the beneficiary voder this
Security Instrument. MERS 15 oganmad and oxisting unider the laws of Delaware, and has an adkieess and
wicphone aumber of P.O. Box X126, Flint, MLARMIE-2026, tol, (B88) 570-MERS,

{F) "Note" means the promissary note signed by Borowerard dated  JUNE 24, 2004

The Noie sinkes ﬂan& Rorrower owes Lender

ONF HUNDRED FORTY SEVEN THOUSAND FOUR BUNDRET FIFTY SIX and
207100
Dollaes 053 147,458, 00 3 phus intcrest. Borrower has promised (o pay this debt in 'm'gnm'

Bemmymmmdmmyahcdchtmfnﬂumlmrm JULY 'CU;; 2&3*&

Properny.”

{H) “Loan” meany the debl evidenced by the Neie, plus intcrest, any peepaviment charges and e chaspes
due undor e Noe, and all suens doe ynder this Security Inainument, plus steeest,

AR “Riders” moans ali Riders 10 this Security fusrument thit sre execuie! by Somrower. The Rollnwing
Ridors, asc 16 be oxascmed by Bomtwer [check box as spplicable):

- Adiusiable Rate Rider [} Conderninivm Rider [l SeCUR Tiome Rider
Badloon Rider X o Planncd Unit Development Rider L] 1-4 Famity Rider
VA Ruder i Biweckiy Pavment Rider [..d Ortherts) speciy}

iJ} TApplicable Law" means all coneoliing spplicable federal, sinle and loonl statuiex, regulaiions,
oedingnces and sdmimsirative eules xnd orders (thet have tbe offcct of law) as well as all apphwislsc final,

nan-appealable gdicial opmions,
B} -SANV) (2307) CHL (07/03) Pags 2 ol 16
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DOC ID #: D00634B226D36004
(K3 "Communily Asocisntion Dues, Fees, and Assessments’ reans ali dues. feey, sssessmenis and ither
charges thal are imposed on Borrawer or the Property by a condominium associgtion, humeowners association
oF SImIlar i izeion,
(L) " Electronke Pands Traokler™ means snv transior of funds, oty than o trensaction originaed by cheok,
deaft, or dimiler paper inctroment, which 15 inttiated through an slectromic ieominal, elephonic instrument,
SIS, OT MAgNCLc tape so ax 1o onder, instruct. or wuthorize & finmncial instimtion 1o debit or credit an
sccvumt. Sweh tonw mclades, but ix not imited 1o, poiit-nf.sale transfers, sutomnmed teller machine
transaciiony, irsnsicrs initiuted by wigphome, wire irsnsiers, and automated cleannghouse wunafers.
(M "Esecrow llema™ means (hose itcms thal see dexcribed in Section 3,
{N) "Miscellaseons Procoeds”™ merns any compensition, scttfement, award of damages, or procecds paid by
any third parsy (other than insurance proceeddts pid under the coverages dexcribed n Section §; fur: (1) damage
ta, or destewetion vl the Propeny. (1) condemnauon or Other taking of wlf or any part of the Propenty, (i)
convevance | lieu of condemnanon; Or (v} misrepresentotions of, or omissions as o, she value andior
camfition of the Pruperty
€3 “Mortgape Tamarance’ means insumuce protecting Lender sgainsl the nonpayiment of, or defsult on, the
Loun,
{P; " Periodic Paymeal” means the regulacly scheduled amount due for €6) pringipal and interest onder the
NOw, plus (35) anv amounts grder Secunn 3 of this Security Instrument,
) “RESFAY means the Real Bumte Settiermnent Procediires Act (12 U.S.C, Section 2601 ot <cy.3 und ks
implementing cegulsuion, Regulation X {24 CF.R. Part 35003, ax they might be amended From time (o ime, or
any additional or succewsor Jegislaion or regulstion that govesns the same subisct maticr. Ay used io ihis
Secunty Instrument, "RESPA™ refers 1o all roguirements and restrictions thet sre imposed o regand 0 8
"federally related montgage Inan® even if the Loss doex not qualify as & “federslly related morngage foan™
wuler RESFA,.
1) "Sucoossr in Interest of Burcowee™ mesns any ey that has wken title 1o the Praperty, whether of not
that party hax assamed Borrower's obligations under the Now and/or s Sccurity Tnstrument.

TRANSFER OF RIGHTS IN THE PROPERTY

The benchiciary of tus Security Inswrument is MERS {solely as nominee for Lendor and Lender's sotcessors
and awigns) and the sucoessors and assagas of MERS, This Secunty Instrament secures w0 Londer: (i) the
repaymunt of the Loan, and sl sentwils, extensions and modifications of the Notw; gnd (i) the performance of
Borrower's covenunts and agreements under this Securily Instmment sl the Note. For this purpose, Borrower

B} SAINV} (0307)  CHL (07/03) Page 3 of 16
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DOC TD #: Q006348226006004
e vocutly grenty snd conveys o Trukiee, wn trusd, with poswer of sude, the following described property
locatod i the COUNTY of
fType of Recording Jursdiction
"""  [Name of Recordng Jurisdiction) - e
SEE EXHIBIT "A™ ATTACHED BERETO AXND MADE A PART HERBOLF,

whnch currently hax the sideess of _ o
%316 CLOVER BLIOSSOM CTOURT, NORTHE LAS VEGAS
tStroewCityl
Nevada 890310430 ("Propernty Address™):

{Zap Couic}

TOGETHRER WITH all the improvemenis now «r herealter crecied on the property, and all casemenis,
sppunchsnces, and fiaurer now or herealicr a past of the property. All replacements. and additions shall alse
be covered by thiv Secunth Inttniment. All of the foregoing it reforred o o this Security instrument as the
“Propenty.” Bortower andersiands and sgeees that MERS holds only logal tde 0 the inlerests pranted by
Borrower in Lhiz Securily Instroment, but, if necesssry o comply with law or custom. MERS (as nominee for
Lender and Lemier's successors and asgigns) hus the right; 10 exercise any or &t of those intoresty, mohuding,
b not hermied o, the aght 1o foreclose and sell the Property, snd % take any sction roquired of Lender
wmicloding. but aot lissied 1o, ecleasing ane cancébing this Secunty Inatrument.

BORROWER COVENANTS 1hat Somrower 15 iawfully scised of the tstale bersby convaved and has e
gt 1 arant and convey the Property and chat the Property is seencumberexd, except for encumbrances of
reciwd. Borrower warrants and will defend gencrally the sitle to the Property syainst all elaims and demands,
subject 1 any encumbrunces of recond.

€} SAINY) (0307) CHL (0703 Page 4 of 16
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THIS SECURITY INSTRUMENT combines uniform covenants for national wse and non-unitorm

covenants with timitet varistions by jurisdiction w0 constituie & uniform security instroment coverimg real
propeny.

UNIFORM COVENANTS. Borrower and Lender covenant and agree as Folbows:

1. Paymoent of Principat, Intersnt. Escrow Jlems, Prepayment Chargen, and Late Charges. Boerower
shull pay when due the principst of, st inleres] on, the dety evidernced by the Note awd amy prepayment

vharges and lste charges due under the Note, Borrower «hall also pay funds for Escrow lems pussusnt 1o
Section 1. Payments duc under ihe Nowe and this Soowrity Instrumenl shall e made in U.S. curency.
Huowever, if any check or olher imstrument received by Lendier a8 payenent under the Note or this Scounty
Instramcnt 3 retumed 1o Londer unpeid, Londer may regquire thal any of all subsequent payments duc umder
the Noke and thin Scounily Insitument be made in one or more of the following forms, av selected by Lender:
(3 cash: €M) money ordec: ¢} certified cheok, bank cheok, treasurer's cheok or cashiers chech. provided any
wach check 15 drawn upon an isxlitotion whose deposits wre invured by o fadern! apency. inxtrumentality, or
entity; or td) Elertrimnic Funds Trarafee.

Paymenis are doconed received by Leader when received at the location designated in the Notle or at such
other locstion as may be designatcd by Lender in accordance with the nolice provisions in Section 15, Lender
TRay robuen any payment or partial payment i€ the peyment of partial paymenis are insuificient 1o bring the
foan currgnt. Lender may avcept emy payment or pnum payvment nsufficient 10 hrng the Lean cumrent,
without wadver of any rights hereunder ur prayudice 10 its rights to refuse such payment or partial paymens in
he Fature, hut Lender i nex ohligaied o apply such peymenis at the time such paymenis are sceepted. I each
Penodic Peyment v apphied »s of ilx scheduled due date, then Lender mead nol pay interest na unapplied
funds. Lender may hold such unapplied funds unti! Borrower maken payment to heing the Loan cwrent. If
Bomower doce 4 do s within a reasonable poriod of time, Lender shall cither apply such funds or retum
thems 10 Borrower. 16 not applicd carfier, xuch fomis wall be apphicd 1o the outstanding peincipal balance under
the Note immediately prior o [oreciosure. No offset or claim which Bormower might have now or in the fore
apaing Lender shall reieve Borrower from making payments duc under the Note and this Security Instrument
or performing the cOvesiants ihid Rgrecnents seouecd by this Security Instrumnent.

2. Appicstion of Payments or Proceeds. Except 28 otherwise described w this Section 2, all paymerits
accepiod and applied by Lender shall be applied in the folfowing wrdor of griority: 19} imerest dee undes the
Nowe: (B principal due under the Noite, (¢} amouats due under Section 3. Such payments shall be applicd 1o
cach Poriodic Payment in the onder in which it became duc. Any remvitining amounts shall be applicd firt 10
inic chsrger, xecand 16 any other smounts due under this Security instrument, and then 1o reduce the priacipal
palance of e Note,

Y Lender receives » payroeni {from Borower for & dehnquent Periodic Paymen which includes &
sufficient amoant 10 psy sny late charge duc. the payment enay be applicd o the delinguen] payment and the
ime charge. I more than oae Perindic Payment in outxtanding, Lender may apply any paymeni recoyved from
Bonuwer ¢ the repayment of the Poriodic Paymenis if, arsd 10 the extony thal, cach payment can be paid m
full. To the cxicnt thal any cxccss exists after the payment iy spplied ¢ the full payraent of one or more
Pepodic Payments, such excess may be applicd 40 any Juie chiwges due. Volomtary prepayments shall be
applicd first 1o any prepayment charges and then as described in the Note.

Any apphication of paymentx, insurance proceeds, or Miscelianeous Procceds io principat due under the
Nose shalt nor exeend or postpone the dus date, or change the amount, of the Periodic Payiments.

3. Punds Tur Escrow Hems. Bomower shadl pay 1o Lender on the day Periodic Payments are due under
the Noke, untd the Nate ¢ paid in full, a sum (the "Punds™} 1o provide Tor paymen! of amounts due for {2)
fwces and xessvemeniz and olher items which can aliain priority over thin Secunty Tastrument as o fien or
sncumbearice on the Property: (B leasehuld poymenis or ground renis on ihe Properly, if any; {c) presniunis

N initials:
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oy woed all invarnswe required by Lender under Section 5 and G Monguge Tnsurance premiuwms, if gny, o
my suens payable by Bomower 0 Lender in lien of the payment of Morigage Insuomwe premiums in
aconrdence with the provisions of Section 10, These itéins arc called "Escrow Ltems.” At ongination or at any
tane during e term of the Loan, Londer may reguire that Communily Association Dues, Fees, and
Assessments. if any, be exxrowed by Borrowesr, and such dues, foos arwd gssexsments shall be an Bscrow ltem.
Borrowrr shall prompaly furish o Lender all notices of amouats to be pant under this Seciion. Qormower <hall
pay Londer the Funds for Escrow Tems unless Lender waives Borrower's obligation 10 pay (e Funds for any
o all Escrow levas. Lender may wabve Borrower's obligation 1o pay 15 Lender Funds for any or all Esceow
liesns at any time. Any such waiver may only de in writing. [n the event of such waiver, Borrewer shall pay
dimzcily, when aad whero payable, the amounts due for any Escrow liems for which payment of Funds has
been waived by Lender and, i Lender roqaires, sl fumish to Lender recoipih svidencing soch payment
within such time period as Lerder may require, Borrowst’s obligmion 1o make such payments and (o provids
receipts shall for all purposes be deemmed © be & covenam and agreement contsined in this Security
Inztroment, as the phrase "covenant and agroement™ is used in Section 9. IT Borower ¢ obliguted ic pay
Excrow Hlemn directly, pusisont to a wasver, and Borrower {ails o pay the amount due for an Eserow Iem,
Lendcr may cxeicise us aghls wnder Scclion 9 and pay such amount and Borower shall then be obligated
snder Scetion ¥ w0 repay to Lender any such smoual, Lender may rovoke the waiver as 1o sny or all Escrow
fems a way te by a notes given b accondance with Secuon 15 and, upon such revocalion, Borrower shall
pay 10 Levder af) Ponds, and in such amounts, that are then required vnder this Section 3,

Leader may, a1 any tme, collect and hold Fands in an simourt (2) sefficien) 10 permit Lender 10 apply the
Funds a1 the titne specificd under RESPA, and (b3 not 10 excesd the mmaximum smoant & lender can require
unicr RESPFA. Lender shall estimase the proount of Pands doe on the dasis of coreent data sod reasomabke
cuimates of expenditures of futare Escrow ltems or atherwise in accordance with Applicable Law,

The Funds shall be held in sn instintion whose depoxits ure innured by » federaf agency, instrumentality,
or erntity {including Lender, if Lender is an institution whose deposits are 5o insured) or in any Federn! Home
Loun Bank. Lender shali apply the Funds o pay the Escrow lems no laler than the time specified under
RESPA. Lender shall nol charge Borrower for hokding and applying the Punds, annually analyzing the escrow
necount, or verifving the Bscrow Jiems, uniess Lender pays Buerower interest on the Fundy snd Applicable
Law permite Lender 10 make such ¢ charge. Unless an agreement ix made in wnting or Applicable Law
reguiTey interest to be paid on the Funds, Londer shall eyl be reqquired 1o pay Borrowsr any initeest or eamings
on the Funds, Borrower and Lendsr can ageee it writing, however, that interest shall b paid on the Funds.
Lender shalt give to Bomower, without charge. an annual accounting of the Puads ac required by RESPA,

H there in o xurplus of Funds held in eserow, as defined under RESPA, Lender shatt account 1o Barsower
for the cxcese funds m accordance with RESPA. I there is & shortage of Funds held in escrow, us defined
under RESPA, Lender shall ootify Borrower as reguired by RESPA, snd Borrower shall pay 1o Londer the
amournt necowsary W make up the shonage is accardance with RESPA, byt in no monre than 12 monthly
paymems. If there ix a deficiency of Funds heki in excrow, as defined under RESPA. Lender shall notfy
Rorrower as reguived by RESFA, and Borrower shadl pay 10 Lendoer the amourd necorssry 1o make up the
deficiency i acoordance with RESPA, but in no more than 12 monthly payments.

Unmt payroent in full of all sums secured by this Security Instument, Lender shall proenpily refund 10
Burrower any Funds held by Lenider,

4. Charges, Liens, Borrower shall pay all taxes, assessinents, charges, fines, and impositions aliributabie
1o the Property which tan atiain prioeity over thit Secenty Instroment, leasshold payvments or ground rents on
the Peoperty, if any, and Congnamity Associaion Duss, Pees, and Assessisents, if any. To Ihe exient that these
tternn e Escrow Remms, Borrower shall pay theen i the mannor provided in Section 3,

Bormwer shgl] ;xmnpt}y discharge any lien which has priodty pyer this Smumy Instrament uniess
Borower: {a) agrees in writing 1o the payment of the obligation securcd by the licn in a murmer accepiable o
Lender. taut ualy so long as Borrowee is parforming such agreement: (b) contests the fien in good faith by, or

@I} -eA(NY) (0307) CHL (O7/03) Page B ot 16
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defends sgeinst enforcement of the fien ia. tega) proceedings which in Lender's apimion opemite to preven| the
enfurcement of 1he lien while thoae proccedings are pending, but only until such proceedings are concluded;
or {0 secures from Lhe holder of the lien sn agreement astisfactory 1o Lender subordinating the ficn to this
Seourity Instrornent. If Lendee determincs that any purt of the Property 38 subject 1o & lien which can aféain
priority over thiz Security Insuument, Lender may give Borrower » notice idemtifymy the lien, Within 10 days
of w date on which that notice is given, Borrower shal! sstisfy the lien or taike one or more of the actions set
forth above in this Section 4.
Lender may tequire Bomower 1o pay a one-time charge for & real estate tax verification and/or repasting
service used by Lender in conncction with thes Loan.
5, Progerty Inswrunce. Borrower shull keep the improvements now cxisting or hereafter erected on the
Propeety insured against {03 by fire, hazands intiuded within the wrm “exiondhst Covesuge,” und any other
hazards incinding, dut noi Jimited 10, carthiquakes and floods, for which Lender sequires incurancs, This
mwrsnce shall be maintsined in ithe smounia {including deductible fevels) and Tor the periods that Londer
reguirex. What Lender mequires pursuant 1o the preceding sentences can change during the termn of the Loaw.
The insurance camier providing the insurence shall be chosen by Bomower sabjoct to Lender’s right io
tisappeuve Borrowers choioe, which right shall not be exercised unreasonably. Lender may require Borrower
§ pay, in connection with this Loan, cither: (8) o une-time charge for Nood zone determination, cenification
and iracking seovices: of (b) & onc-titne charge for floud zone detcrmination and cortification services and
subsequant charges each tme remappings of gimilar changes oocur which reasonsbly might affect such
dewrminsgion oo cerification. Berrower shall aise be maponsible far the payment of any fecr imposed by the
Pedery! Emergency Managemen! Agency in comection with the review of any Sood zone determination
resulung from o objection by Boroower.
if Borrower fails jo maintain sy of 1he coverages described above, Lender may vhisin insurance
soverige. al Lender's option anil Borrower's cxpense. Lender is under no obliguation 10 purchase any particular
1vpe or amount of covernge. Therefore, such coverage shall cover Lender, but might o might nut protect
Bommower, Borrowers eguity in the Property, or the contents of the Property, agsinst any ok, hazard or
Liability and might provide greater or lessor coverage than was peeviously i effect. Borrower acknowiedges
that the cost of the imurance coverage s obtsined might significantly exceed the cost of imsumnce that
Boerower coulkd have obtained. Any omounts disbursed by Lander under this Section § shall become sddnionad
deh: of Bormwer secured by this Secunty Instrarsent. These amounts shall bear inserest st the Mote mie from
the date of disburscmont and shall be payuble, with such interesl, upoa aobice from Lender 10 Bormwer
FOSIeSIng PAYInCnL.
ANl imsurance policies reguired hy Lender and renewals of such poticies shall be subjoct 1o Lender's right
10 gisapprove such pohicicy, shall weiude g stuxtard mongage clause, and shall name Lender as mongages
and/or as an additional loss payee. Lendsr shal] have the right to hold the pobcies and renewal centificates. M
Lender reuires, Bocrower shall promptly give to Lender all receipts of paid promiums and rencwal notices. If
Borrower viwains any form of insurance coverage, not otherwise reqoinad by Lender, for dumage o, or
destraction of, the Propenty, wuch policy shall include a standard mortgage clause and shall name 1.ender as
mottgagte srl/or av an piditionsl loss payes,

1n the avent of loss, Borrower shall give prempt notice o the insurance carricr and Londer. Conder may
make proof of loss if not made promptly by Borrower. Unfesy Leader and Butrower aheswise agres
writing, uny insurance peoceeds. whether or oot the underlying insurance was vequired by Leader, shall be
applicd 10 revtombion or fepair of the Propenty, if the resiorstion or repair is economically feaxible and
Lenders security is not lessened. During such sepsir and ressorption period, Londer shadi have 1he right 1o hoid
such msurance proceeds urniti] Lemder has had an opporiunity 10 inspect such Property to cosure the wark has
been completed 16 Lenider's satiafaction, provided that such inspection shall be undentaken promiptly. Lender
raay dishurse proceeds for the repdirs and restortion in & vingle paymeni or in a scries of progress paymenty
at the work is comnpletct. Unlese un agreomont s made in writing or Applicable Law requires intcrest 10 be
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puid ve such insurance proceeds, Lender shinll not be required 10 pay Bowower any interest ur camniogs on
zuch procesds. Fees for pablic adjusters, or other thind parsics, retaincl by Bormewer shall net be paid oue of
e insutance proceeids and shall be e snie obligabon of Borrower, If the seslontion Of repwr v ol
coompmically feasible oo Lenders security would be Jessened, the inmumnoe proceeds shall be applied to the
sums secured by this Security Ingtroment, whether or not then due, with the excess, if say, paid to Bomrawer,
Such insuesnce proceeds shall be apphied in the oeder provided for m. Section 2,

If Borrower abandans the Property, Lender may ke, negotinic sl settle any available insurance ciaim
and related maiters. If Borrower docs not respond within 3 days 0 a notice from Lender that the insumnce
carmet has offered to scitle a claim. thes Lendor may negotite and setile the cinim. The 30.day period will
begin when (he notice is given. In sither event, or if Londer acquires the Property unter Section 22 or
otherwiag, Bomower hareby asvigns o Lender (8) Borrower's tights to any ssurance proceeds is an amount
not 10 exceed the amounts unpaid under the Note or this Security Instrumeny, and (b) any other of Borrower's
rights (ather than the right 1 any refund of uncamed premiums paid by Boerower) under all insurance policies
vavering the Propeny, insofar as such rightr arc applicable 10 the coverage of the Propenty. Londer may ise
the insurance proceeds ¢ither & eepair of restore the Propeny or 10 pay umoonis unpead undar the Nuoie ar his
Security lomrumont, whether or not then duc, | .

& Occapuncy. Borower shall occepy. esiablish, and use dwe Property 23 Borrower's principsd residence
within 60 days afier the execution of this Security Instrament and shall continue 10 occapy the Propenty ax
Bogrower's principal remdence for @t least one year afier the date of occupancy. unless Lender otherwise
agrees in writing. which cotsent shall am be unrcasonably withheld, or unless cxtontiating circumstances ¢xisl
which arc heyond Bosrower's conisol.

7. Preservstion, Mainienance snd Proieciion of the Property; Imspectioms, Borrower shell nog
destroy, damage ¢ impair the Propeny, aliow the Property o deteriorale or comemit wasie on the Propeny,
Whriher ar not Bomrower is residing i the Propenty, Bomower shall mainiain the Property in onder 1o prevent
the Propeety Trom detcriorating or decroasing in value dec o its conditiont. Unless # i3 determined pursuant ko
Sectivm 5 £hal repair or resioration 18 901 economically fopabie, Borrower shull prompiiv repasr the Propenty if
damaged 0 avord Tunther deterioration or damage. 1Y insurance or conemnaion procecds are paid in
coanechion with damage 10, or the taking of, the Property, Bomower shall he respongible for sepairing of
mxioving ibe Propenty omiy il Lerder has releaced proceeds for such pumpases. Lender may dishuree prtmweds
for the repairs and restorgtion it & single payment or m & senes of progress paymenis a3 the work is
compleizd. I the insurance of condemnation procccds are mot sufficient 10 repair of resiore the Prapesly,
Borrawer is not relieved of Boruwer's sbligwion fur the completion of such repar ot fesiaration.

L.ender ne its ageni may meke reasonable entrics upon and inspectons of the Property. I it has
reasonabic cause, Lender may inspect (e intenor of ik improvements on the Property. Londer shall give
Bowrower notice at the tinre of or proor 10 such an intenor nepection specifying such rensonsble cause,

8 Borrower’s Loan Applicaton. Borrower shall be i default if, during the Loan applicstion process,
Borrawer or sy persons or eslities acting at the direction of Bocrower or with Bommower's knowledge or
vorsent gave wulterindly false, nusleading, or iaccurate iafermation o stklernemts to Lender {or fied 1o
provide Lander with matweinl iaformation) in connection with the Loan. Matcerin) repecseniations include, but
are mok Linsited to, repeessatadons concerning Bomower's occupancy of the Property us Botrowers principat
resiboncs.

9, Protection of Lender's Interent in ihe Properiy and Rights Undier chls Security Instrumsent. i (a)
Borrower tuils 1o parform the covenants and agreernenly comained in 1his Security fastrument, (b there is a
fegal procecding thet might sugnificantly affect Lender's intersst in the Properly andioe nghts vader this
Security Instrument (sach &¢ 3 proceoding in bankespicy, prohaie, for condemnation or forfciure, for
snforcemend of a hes which may aitain priority over this Security Insirument or 1o enforce laws or
regulatons), o ic) Boerpwer bas abandoncd the Properiy, then Lender may do and pey for whawver s

)
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reasomable O approprisie (o protect Lender's mterest in the Propenty and righta onder this Securisy Instrament,
including protecting amdior sessing the vahue of the Propesty, anid securing andior repaining the Propeny.
Lomier's uotions can include, ot are no! limired 10: 15) paying any sums sccuecd by a lien which has priomy
over thix Scourty Iastrument: (b appenong in coun: and (o) peyng reasonable sttomeyr’ fecs o protect it
interent i the Property ambior rights under thiv Security Tasuoment, incloding s secured position i &
bunkrupicy pawesdng. Securiag the Propenty includes, bat is not lirnited 10, enteriog the Propesty 1o make
sepains, change focks, replace or board up doon and windows, drain water from pipes, eliminuie building or
wther code vidtations ar dangerons conditions, and have aalitics tirmed oo of off. Alboigh Lendsy may take
action ander this Seciion 9, Lender doos it fiave 1o do so and s ot under any duty oy obligsion 1o do so, I
is. mgroek that Lescher incurs no finbility for noc wiing any or alt actions suthorized nndor this Section 9,

Any smoumns disbursed by Lender under Ihis Section 9 shall becarne additional debs of Borrower seoured
by this Security Insimiment. These amounds shail bear inlersst ot 1he Note e from the dale of disburscment
andd shadl be pavable, with such interest, upon opiice From Lender to Borrower reguasting payment,

If ths Sﬁem‘wy Instramens ix on 3 kaschold. Boreower shall comply with il the provisions of the dease,
¥ Barmawer scquires foe title 10 the Propeaty, the loasehold and the Fee title shall not merge uniess Londer
ayrecs o ihe morger in weibing.

10, Mortgage Isaurance, if L.-mdw requized Mongege Insurance ay & condition of making the Loan,
Borrower shall pay the prewmioens roeguired 10 mdatain the Mongage [nsurance in effect. I for ny feason, the
Moetgage Inzuranee coverage sequined by Lender cesites 1o be available from the mongage inxarer tha
previously provided such insursnee and Bomower was reguired 10 make xeparately desigosied payments
wwand the premmims for Mongoge Insurance, Borrower shall pay the premiums poguired o oblain covemge
substamiially eguivalent 10 the Morigage Insurance previonsly in effecy. at n cosl subsiantially squivalent to the
cosl 0 Bowower of the Mortgage Insurance peeviously in effect, from an aliemste mongage insurer selected
dy Lender. If wdatontially egquivalem Morgage Insumance coverage is not availabie, Borrower shall continoe
10 pay 10 Lender the amouat of the separaety desigaaed peymcnis that were due when the insurgnce coverige
ceased © be o offect, Londer will accept, tve ond retain these pavinents B8 8 non-refundahle joss reserve in
hew of Mongage Insucance. Such loss reserve shall be non-refundabie, nowwithstandiny the fact thay the Loan
is ultimasely paid in fall, and Lender shall not be mcpired to pay Borrower any interest or eamings on such
foss mpscrve, Lender ¢an no longer require Josy eeserve payenents if Mortgage Insurance coverage §in the
amount and Tor (he period that Lender reguires) provided by sn insurer selected by Lender ggam becomes
avaliable, is ohsined, amd Lander requires separutely designated pavinenis towird the premiums Tor Mortgage
tosirance. I Lender required Maorigage Insurance as & condition ef making the Lown and Bormower was
eegquirod 10 meke sepwralcly demignastod payments toward the premtiums for Mongage Insurance, Borrower
shadl pay the promivms reguired (o maintam Morgage Insuance i effecy, of to provide a not-retundable oss
reserve, unil Lender's requiremem for Morgage faswrance ends in accordance with soy wrilien agreement
hetween Borrower and Londer provading for such iormination or untl (srminration is reguired by Applicable
Law. Nothing in this Seciion 1 afTecis Borrower's obligation (o pay interest at the rate provided in the Niste,

Mangogt insueamce reimbaseses Ponder (Or any sniity that purchsaes the Nole) For cevain 1asses % may
incur if Borrower does nok repay the Loan as sgesed. Borrower is 1ol & parsty to the Morigage Insursnce.

Morigage insurers evalamic their towsl risk on all xach msumnce in force from time 1o Gme, and may cnier
mio agrecments with ather partics thal share or modify their risk, o reduce Josses. These ugreements are on
terme and conditions thal are sasisiactory o the mornigage savurer and the olher party (of parties) 1o these
aprecmetis, Thest apreerments may reque (e IMOMEAgE IuUrer 10 Make payments using any source of funds
that the martgage inxpres may have avadahle {wiich may include funds oblained (rom Mortgage Insurance
premnamsl.

As a veculi of these agreemenis, Lender, any purchaser of {he Note, another inzarer, any roinsarer, any
oiher entity, of any affihiate uf any of the foregowg, may receive {dirsctdy or indirecily) smesinas (hat derive
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Frowe Lo cnight he chapnctesized av) a portion of Borrower's payments for Morigage Insurmoce. i exchange for
shanmg or modifying she morigage insurer's rsk, o reducing losses. If mch agreement provides that an
affitine of Lender twkex o share of the msurers ek i eachange for & share of e peemmms paid 1o the
Thaurer. (he atrangoement is oflon waned “caplive roinsurance,” Fanher:

{a) Any sack agrecments will ol affect the amsonnts thel Borrower kus sireed {0 pay for Movigage
Inwurance, or any other terms of the Loan Such agreements will nut increase the smamt Borrower wil
we for Morigage !mnmqm they will ant sntille Barcower to any refund.

) Any fwch &y x wil) oot witect the rights Borvower has - il sny - with respect (o ihe
Muorigage lnsarance under the Bomeowners Profection Act of 1998 or any other Iaw. These righls oasy
inclode the right to receive certaln disclosores, 1o Teguest and obisin cancellation of ithe Mortgage
saranee, o have the Mww Iosurance termingted sutomatically, and/or to recetve 2 refund of any
Marigage Insurance pr ms {kai were unearned at ihe thme of auch canceliation or termination.

11, Asigmmens of Miscellansuns Proceeds: Forfeare, All Miscelancous Procesds are hereby
assigned to it shall be paid 1o Lendee

I the Propenty i dumaged. such Miscollancous Proceedn chall be apphied (o resioration e repair of the
Property, if the restoration or ropair ¥ econamically feasible and Lender's recurity is nol dexsened. Duwing soch
repair and sesiomtinn period, 1.ondee shidl have the right 10 hold xuch Miscellancous Proceeds unsil Lender has
hipd an opportunity to inspect such Praperty 1o enkure the work has beon completed 1o Lender's satistaction,
peosiiod that such inspection shall be underaken progpify. Leader may pay for the ropaies and resivration m
2 waagle dishursement Of in 8 senes of progress payments a5 the work is complewed. Unless an agreement
™use i writing or Applicable Law rsequites inerest & be pard on such Miscellanevus Proceeds, Lender shall
nt he regquirsd 1o pay Borrower any snterest of samings on sach Miscelancous Proceeds, If the sestoralion or
repwmir ot cconomically feaxible vr Lender s weourity would be lessencd, the Miscellansous Proceeds shall
e applied 10 the suma secured by this Security Jovrument, wheiber or not then due, with the excess, il any,
paid 12 Bormower. Such Miscoancous Proceads shall de applicd in the ordar provided for an Section 2,

In the avent of & wial wskng, desiruction, or 1oss sn vadue of ihe Property, the Miscelanenus Procests
shall he applied 10 the suns secured by this Seconisy Instrurment, whether or not then due, with the axcess, if
any. paid 10 Borrower,

n the ovent of o partial taking, dextnuiction, of loss it vakae of the Froperly in which the fair muarket value
of the Propenty immedintély before the partial tuking, destruction, or 1osx in value is 2gual 1o or grealer than
the amoun of the spms secumd by thix Secucity Tnatcoment immediately before the partial deking, demruction,
o toss i valoe, unlesy Borrower and Lender utherwice agree in wieiting, the sums secused by this Sccurity
Instramens shafl be reduced by the mnount of the Mincellaneou, Proceeds nultipfied by the fullowing {raciion:
2a) the jotnl apwwant of ihe soms securcd immetuicely defore the phrtinl paking, destraclion, ur o8k in valoe
divided by (by the fair market value of the Property smmodinely bafors the partid teking, destmction, or foss
in vatue. Any balance shall be paidd o Bomower.

I the event of 3 parsal taking, destruction, o Jo%s in vaiue of the Property in which the fair madket value
of the Prupeny immedintely befure the partial taking, dostruction, or koss in value is lese than the amount of
he aums wecnred iminedintely hefire the partial wking, desuuciion, or nss in value, uniess Borrower and
Lender otherwine agree 1 writing, the Misccllarcous Procecds shalt be appticd 10 the xams secuced by this
Sccunity Instnament whother or nod the swms are then duc.

H the Propeny i standoned by Borrower, or i after solice by Lender to Borrower that the Opposing
Parnty (as defined in dhe naxt sentenceottent 1o make an award to scitic a claim for damages, Borrower fails 1o
respond to Lender within 39 duys sfier the due the nolice i3 given, Lender s authawized o colieet and apply
the Miscellsneous Proceeds cither to restarmtion or ropair of the Propesty or to the sums secured by this
Security Jastrument, whether s nox then due, “Opposing Purty” means the thied party that owes Borrower
Miscelianecus Procseds or the party against whom Borrower bas & tight of sction in regerd 10 Miccellaneous
Proceguds.
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Borower shall be 18 defaull 8 wey action or proveeding, whether civil or commnal, is begun thay, i
Lemder's judgment, could resutt wn Torfeiure of the Prapenty of other materind irapairment of Londer's intenest
n the Property or nighis under this Secuny Instrument. Borrower oan curs such & default and, of acceierstion
hax occurrod, roinsiale g8 provided an Section 19, by oausing ihe sction or proceeding 10 he dismizsed with a
™iing im.t m Lender's judpment, paectodes forfoituee of the Property or other rrgicrial impsirment of Lenders
inrest in the Propeny or rights woder this Seeutity nnirurment. The pracesds of any award or claim for
datriages ihat are auributsble (o the wnpairmenl of Lander's interest in the Propenty are hercby assigned and
shall ic pud o Londer.

Al Misceltancoiss Proceeds that are nut applicd w0 restorstion or repair of the Propeny shalt be applicd i
i arder peavided for in Sectim 2,

12 Becrawer Noi Released; Forbearance By Lender Not & Walver, Extonsios of the Bme lor
payment or modilication of smortiation of the sums secured by this Sconnity Instrument granted by Lender to
Bogrower OF any Succeasor in Interest of Boerower shatl ot operate 10 release the Diability of Barrower or any
Succewors in Interedt of Rocrower Lender shuadf naot be seguired 1o cormence procesdings aguinst any
Succexsor it Tmerest of Borrower or to refuxe 1o extend time for pavment or otherwise modify amortizstion of
the swms sectred by this Sceurity Instrument Ty reason of any demund made by the originad Bormower or any
Succosvors in Inlerest of Barrower, Any forheurance by Lender in exercising any right of remedy including,
withow lunitation, Lender's accopiance of puyments from third persons, enlities or Succsssor in Interest of
Borrower o @ amounis ess than the amount then due, shall ool be 2 waiver of or peeclude the exerciwe of any
right of remedy,

13 Jolt snd Seversl Liubllity; Co-signers; Snocessors st Awmipme Bowwd, Bormower covenants and
agrees that Bornwer's obligations and Tiability shall he joint and several. However, any Bomower whp
wir-mgns this Seeurity Instrument but does ol exocute the Note (8 "vo-signer™). (a) is co-signing [hix Secunty
Instnamers only o mortgage, grant and convey the co-signer’s intesest it the Property under the terms of this
Sevurity Instrument, (B) is a0t personaily obligated to pay the sums secured hy this Security Instrunmsnt; and
ich agrees. that Lender and sny other Bomower can sgree to extend, mnodify. forhear of make uny
accommodikions with regard 10 the cems of thix Secuity Instrument o¢ the Note without the cos-signer's
gonent,

Subject 1o the pruvidons of Sechon M, any Successor i Interest of Borrpwer who assurnes Borrower's
ohlgatons poder this Secunty Indrument in wrilieg, and is approved by Lender, shull obiain all of Borrower's
righty and benefils under dhs Security Instrument Burmwer shalf ot be relensed from Borruwer's obligations
and lishility under this Secority Instrument anless Lender sgrees (0 such reicaxe in writing, The covenants and
agreemer of thas Secunty instrament skiall Biad (cxcent as provided in Section 203 and benefit the suecessors

4. Losn Charges. Londer may charge Bomower fses for services perforened it connection with
Bosrower's default. foe the purpose of peotecting Lender's interest in the Property and siphtx under (his
Sevudty Insrument, including. but not hmited tn. attnmeys’ fees, property inspection md valuation fees, In
regard to any other fees, the shwence of express authorny in thiy Security Instrument to charge o specific feo to
Bﬁfmc‘t 1ha!] mot ‘be mtmad a5 & pmhihifkm on t‘lm charging nf sm,h foo. Lender may not chasge foes thm

3] tbe Lm " w}qm © 2 law %sch sets maimum kosn charges, m:t that Jaw is Ginally inerproted so
that the mereet or oiher Joan charpes coilevied or lo be collected in conncction with the Losn exceed the
peenitied limits, thea: (g} any such loan churge shadl be reduced by the amount necessary 1o reduce te charge
W ihe peemiticd limu; and £b) any swns already coliecsed from Borrower which exceeded penminad Timits will
he refunded to Bormuwer. Lender may choose to make this rafund by reducing the princips) owed uader the
Nute vr by making & direct payment 1 Borrower, I 2 refund reduces principal, the reduction will be treatod ax
a mm:l m‘pnymcz# mdwut my propayment charge (whcifm or Aok & mmym{ chargc is mv[dm fur

conslifuie x wvaaf any rpte of action Borcower mngm bave ammg out of such overcharge.

_ Initials:
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1%, Nnlices, All notices givee by Borrower ur Lender in connection with thix Security Instrument mausi
te in woikng, Any potee o Boroner in connechion with this Scourity Instrument shall be deemed 1o have
peol gives 10 Bogower when matled by firtt class sl or whenr aciually delivered 1o Bocrower's notice
address if sent by other means, Nolice fo sny one Borrower shal) consitmie souce % all Borrowers unless
Applicabic Law expressly requires otherwise, The netice addross shiadl de the Property Address unless
Bowower hay doesignaied a substitoie notive sddress by notice 10 Lender. Borrower shalt promplly notify
Lender of Borowes's change of address. 1T Lender specifies w procedare for reporting Bomawer's change of
wddrexs, then Borrower ahalt only report a chuhge of address fhrough th specified procedure, There may be
b given by delivering 3oz by mailing it by first claxs mail 10 Lender’s address sietod hersin unless Lender has
designanxi antiher aditreds By nouce o Bosrower. Any nolwe w comngction wilh s Secunty fntinament
shall not be deemed 10 Bave been given (0 Lander until sctually teccived hy Leader. If any noiice moguired by
this Security Inatrument 35 also reguired under Applicable Law, the Applicable Law reguirement will satisfy
the coreexponding requiremnent under ths Security fnsirument,

& Governing Luw, Severability: Rules of Comitroction. This Sscurity Instroment shall be governed
try federal law andd the law of the junsdction i which 1he Propeny is located. AR rights ond obligations
contained in this Sccurity Intrament are subjoci W any requirements and limitations of Applicable Law,
Applicable Law might expheitly or unplicitly allow the paries 1o agree by contagt Or it might be silent, hat
sach ssience shall not be construed 1z o prohibition againdt sigrteraent by contrecl. 1a the svent thal any
prosasion of chause of thes Security Insirement or the MNote confliets with Applicable Law, such conflict shall
ot affecl aiher provisions of this Secueity Tnstrumnent or the Now which can be given offecr without the
confhicting provision.

Ax uswed in the Security Instrument: {8) words of the masculine gonder shall meon and include
roresponding seuier wirds or words of the femimue gender; (b) words in the singular xhall mcan and include
the plural and vice versa, and () the word "may” gives sole diseretion without any ubligution {o tuke any
mclion,

17. Borrower's Capy, Barrower «huil be given une copy of the Note and of this Security Instrument.

18 Tramsler of the Property or & Reoeficisl Joterest in Borrower. As used in this Section 18,
“Interest in he Penperty™ means any egal or benslicial interest in the Property, incloding, hiat not fbnited 1o,
thuse heneficral inteeests branaferrad 1 a4 bond for deed, vonimct for deed, installment sales gonteact or escrow
agreernent, the itemt of which is the tansder of Bile hy Borrower st o futore date 10 a purchaser,

If ail or sy pant of the Property oy any Imerest in the Property s sold or tunsfomed {or if Bomrower is not
& narzal person ami N bcmﬁctx? 'mlgrcq H ﬁmw i mﬁd or yranxferred) withous Lcnder’n prioe wrixiza

Hmmu this opton wimlf ] ife exu::mﬁ #rv Lender if sush exercise is pmhn!nwd by Appiw&hlt Luw,

I Lender cxercizes this opnon, Lender shall give Borrower nofice of accelersiion. The notice shall
provide & period of aol fess thar 30 dayx from the date the nolice is given in sccordance with Section 15
within which Barvower mant pay &l sums secured by 18 Security Instrument, I Borrower feile to pay these
wns pries 0 the expirstion of ay period, Lender may imvoke sy remedies permitied by this Securily
Instramen withow Tuether iotice of deenand on Bomoaer,

15, Burrower's Right i Reimstiie After Acelersiiva, If Borrower miects contuin conditions, Borrower
shafl have e nght to have enforcement of thas Secursty Instrumient discontinoed at any tme prior 1o the
carliest of: () five davs before sale of g Propenty purtusnt (o way power ot sale comamed in this Security
Instrament; (D) such other pennd s Applicable Law might specify for the terminption of Borowetr’s right 16
reinstaie; or 1) eoiry of 8 judgment enforcing thas Secunity bostrument. Those conditions are that Borrower:
t20 pays Leader af] sumnx which then would he due under thiz Security Tnstrament and the Nute a5 #f no
acvelersinon had oxcumed; (b) cores any defialt of any other covenunts or agreemonts; {©) pays all capenscs
weurred an enfoecing this Security  bastrnent, wcluding, bul nol Himsted to, reammable alfomeys’ fees,
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pmpmgr wipection and valuation fees, snd other Teex curred for the putpose of protecting Lender's interest
in the Property and rights under this Security Instrurnent; and fd} takes such action as Londer may reasonably
require 10 ssmure that Londer's inlorest in she Property and rights under this Security Instrument, and
Borrower's obligation 1o pay the sues secured by thix Security Instrurnent, shisll conuinue unchanged. Lender
may reguite ths Borrower pay such reinsisioment sarms and cxpeases in one o more of the followmg forms,
s rebectod By Londer: (0 casly 5) money order; (¢} certilied check, bank check. treasurer’s check or cashier's
vheck, provided any sach chork ix dimwst upon an insiibmon whose deposits ane insured by # federnd ageney,
instrumeniality oF ity or ) Electeonic Bumds Traoafer. Upon reinntaresnent by Borrowaer, this Sccarity
Instrncnt and obligations secorcd berchy shall remin [ully effective ax it no acceieration had oemed.
Howover, this nght to reiostate shall not apply i the case of acceleration oader Sceton 18,

2, Swle of Node: Change of Lean Servicer: Motiee of Grievance. The Note or & partial inleress in the
Note (together with thas Seounty insirument) can be w0l one or oore timesx without prxr siotice 0 Borrower.
A zale might result in g change in the emiy (known ax the "Loan Servicer™) that collects Perindic Payments
due under the Note and this Secenly Mstcument and porforms other morigage loan servicing obligations snder
the NMote, ivin Security Instrument, and Applicable Law. There sz might bé one or snore changes of the {1 Han
Servicer mwelpted 0 2 wle of the Node. ¥ thore s 2 change of the Loan Servicer, Bommower wall be given
writien ntice of the chanae winch wall state the nume and sddresy of the new Loas Servicer, the addeess 1o
which puymonty should be mude wmd any other information RESPA requires in ponneeuon with & niotiee of
transder of serviomg. I ehe Note 1 sold and thersafter the Loan s serviced by 8 Loan Scrvicer other than the
piirchase: of the Note, the mortgage loan servicing obligations to Borrower will remain with e Loan Seevicer
or be wansierred 10 2 successor Loan Servicer and ase nit assumed by ihe Noio purcheser unless piherwise
peorvidhed by the Note punchaser,

Nenher Bomrower mor Lender may commmence. join, or be joined 1 any judicial action {as gither an
imbividau! Btigant or the member of u elass: that arises from the ofher pacty's acticas pursunnt 10 this Secority
Tustrmeni vt that slleges vhat the othor party has beeached any provision of, or uny duty owed by reason of,
this Secunty Insrument, anist such Borrower o Lender has notified the other party ¢with soch notice given in
compliance with the requirernenis of Section 15) of such stieged breach and afiorded the vther panty hereto a
resacnabic period wfter the giving of soch notice B take comective action. I Applcoabie Law provides & time
perrod which muast chipse before corain Sctiom civ be tailken, that tiene period witl be deemed o be reasunahke
for purposes of this paragmph. The notice of acceierstion and oppeniunity to cure given to Bomowes puruant
i Section X2 asxi the notice of acceleration given 0 Borrower pursuani o Section I shall be deemed
Antinly the aotice ! apportanity 10 ke coerective aclivn provisions of thix Section 20

1. Hazasrdous Subwiances. As vacd in this Section 2§; (a) "Hazardous Subslances™ are those substances
defined ay toxic or hazardous subslances, pallstanis, o wastes by Hnvimnmenist Law and the following
Aubstances: gasoling, kerosene, sther flammable or toae peoizum producia, 10X pesticiden and herbicides,
volatile solvenls, matenals comaiming ashestos or formaldehyde, and radioactive mterials, )
“Esviroamenisl Law” means Tedorsl Jaws and aws of the jurishicbon where the Propéry ix kocaied that relate
10 heaith, sfety ov envivonmental protection: (o) “Envirnmmental Cleppaps” includes any response actios,
seenedial action, or semoval schion, as defined in Environmental Law; and ¢d) an "Environments! Condition™
ineats  condition that can cavsc, contribite o, vr ntherwise trigger an Environmental Cleanup.

Aorrower shall nol cause or perenit the preseace, use, disposil, storsge, o relénse of any Hivardous
Subdtarces, or threaion 1o meleise any Hezdrdous Substances, on of in thy Property. Boreower shadl nol do, nor
allow anvone eise to do, anything alfecting the Property ¢a) that is in vielation of eny Enviconmenial Law, ()
which creates an Em:mnmmi {?muﬁtmn or (¢} which, v.tm: to the presence, u-m. Br miemz of a Hamrdmm

‘&hai! ot :pply W im pmmce, e, or smge ot the Pmﬁeny of small {;hmﬂhﬁ nr Havardous Sﬁhmnwt
thay wre geoerally recognized 1 e appeopringe 1© nommal resdential uses and (¢ maintenance of e Property
Goeluding, buy not fimited 0, hazardous subsiances in consamer productst,

inftials: .
W -SANY) (6307) CIHL (07/03) Page 13 of 16 % 302¢ 1V
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DOC ID #: D0L634B22Z2608
Borower shall prompuy give Lender writen natice of {a) any investigation. <laim, demand, lawsuit or
other acuon by any govemmenial or regulstory agency or privatc party involving the Fropesty and any
Haeardous Subsiance i Envinmmental Law of which Biormower has actual knowledge, (1) any Bovironmental
Condition, moinding bat no limied 10, any spilhoyg, foaking, discharge, relesse oy threat uf release of any
Hasrdous Substance, and i) any vondilion causcd by {he prosence, use or release of a Hazardous Subsiance
which advirscly wifects the value of the Propenty. If Bormwer learns, or is nutificd by any governmenial or
regulatory sullimity, OF sty privale party, that any semaval o othey semediahon of any Hazardous Subsisnice
affecting the Property is necesaary, Borrawer shall promptly take nll necessary remedial aciions in accordance
with Envirommenial Law Nothing berein shall Create sny obligatins on Lendere for an Brvironmenml Cleanup.

NON-UNIFORM COVENANTS. Bomower and Lender Turthes covenunt ami sgree as follows:

A Acoeerstion: Remsedies. Lender shall give notice to Barvower prior 1o sceeleration Mkrm
Borrower's bresch of any covenunt or agreeoent ba this Security lostrument (bul not prior to
weoeleration wnder Section IR wuless Applicable Law provides otherwise), The notice shall specify: ()
thir defandt: (1) e mcthom reywired 0 cure the default; (o) & dute, not Beus than 30 days from the dute Be
motice i gives te Rorrowee, hy which ihe default ust be cared; and (@) that Teilure (o core the Gefanil
un we before the dute pecified in (e nolice smay rensl io accelerstion of the mms serured by this
Security Iunirument xné sale ol the Property. The natice shull further inform Bovrower of ithe right in
relostate after sccelerabion and the right o bring » court sciion o asaerd (he nosexistence of & defuult
ot gy otber deforse of Rorrower to accelerufion and aade. IF the defuul is not cured un or Defore the
dste apecified in the notice, Lender it its option, awd without further demand, may invoke the power uf
wle, inchuding ihe vight to accelerate Toll payment of the Note, and uny other remedies permitted by

ible Law. Lemder shall be entitied iv rafiect all ewxmhmmm remwdies
mvm in this Section I1. kcindimg, bui not Lmiled 10, reasunsble attorneys’ fees and costs of Utle
evidence,

i $.evder lmvokes the power of suic, I ender shall execute or euune Trustee to execute writien notice
of ke oceurrence of an evenl of defaunlt and of Lender’s ehection to cause the Praperty (o be sold, and
shalt couse voch mitice t0 be recordvd In cach coonty in which any part of the Property is lncated,
Lender shall mall copies of the notice as preacribed by Appiicable Law 1o Borrower and to the persons
prescribed hy Applicable Law. Trustes shalf give public notice of sale to the perions and in fhe annet
prescribed by Applicable Law, Alter the time required by Applicable Law, Trusioe, withoul demund on
Barwwﬂ.m”ﬂihmmapumamnmthmm: a1 the time and place and under
the terwie designated in the nothee of sale in oo or more parcels and in any veder Trusiee dejermines,
‘Teusteve iy postpooe sale of 3i) wr sny parcel of the Property by public announcement ai the time and
Place of uny previcusly scheduled sule. Lender or ita Gesignee imay porchase the Property at any sale,

Trwstee shall detiver 1o the purchuser Trustee's deed conveying the !‘mptny without any covenunt
ar warranty, expressed or implied. The recitals in the Trasiee's deed shall e prima facie evidence of the
traih of ihe statements made therein. Trustee shall apply the procesds of the sale in the !nﬂmﬁtng order:
15} b 2t expenes of tie xade, inclading, huat not limited to, ressooabie Trustee's and atiormeys’ fees; ()
to alt awwma secured by this Security Toxtrement: and (¢} sty exceas to the person or persans egatly
entitied tn i

23, Becomveyance, Uipon payxmm of all sums mecured by thix Security Instrumen, Lender shall reguest
Trustee to reeonvey the Property and sball yormerder this Seourity Instumens and all notes evidencing detw
secured by thix Securty Irstsument to Truwies, Tramee shell reconvey the Property without wasranty & the
person or persoan icgally cntitled e il Such POISON or persans shalt pay any recordation covts, Lender may
charge sach porson of peraons a fee for sccopveying the Prapesty, but only 3T the [ee 18 paid (o & thind party
{such at e Trusie) for pervices rendered and the charging of the Tec ix permitted snder Applicabls Law,

34, Substituie Trustve. Londer &t Qs option, may from: time 1o tine reowve Trusioe aad appoint &
sucCossor 1rustee o any  Trusiee appoinied hercoder. Withom cuonveysnce Of the Propory. 1the successor
trwsice shall sucgeed 1w ull 3he title, power Wl dulies conferred upos Tramiee hoerein and hy Applicanic Law.

25, Acsumption Fee. iI there is an nssumption of this loan, Lender may charge an assumption [se of

US.S  300.00
@ ANy (0307)  CHL (67/0) Page 14 0f 18
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noC ID #: CODE346822R006004
8Y SIGNING BELOW, Bomower scvepts and agrees w the terms and covenanls contined in this
Security lnstrament and in any Rider excouted by Bozrower and recorded with 1),

Winesses:

~Bareower

DEK

y 3 Y
l.s.._.-d._—ﬂ-.

LiiA-al e A _(Seal)
SERALDINE J.L00N:

-Borrower

S ]
~Borrower

_tBoul)
~Borrower

@} -8A(NV) (0307}  CHL {07/03) Page 15 of 16 Form 3028 10t
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STATE OF NEVADA,
COUNTY OF @2{{,@!&

This ienirument was scknowledged before me on é - ‘Dg ‘ﬂj; by
Denns L. Johnson + Geraldre T Tohnsn
o AM’M-‘.“
s L AT ———
e AT NI 2y
‘ AT
-~ ”‘imgfiﬁi}wsf
~ e )
Maii Tax Statcmonts T

TAX DEPARTMENT §V3-Z4

450 American EBtLraet
Simi Valley Ch, 93062
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EXHIBIT “A”

Al that certain real property situated in the County of Clark, State of Nevada,
described as follows:

Parcel 1
Lot Ninety two {92) of the Plat of Arbor Gate as shown by map thereof on file in
Book 91 of plats, page 71, in the Office of the County Recorder of Clark County,
Newvada.

Parcel B

A non-exciusive saserment for ingress and egress and enjoyment in and to the
Association property as set forth in the Declaration of Covenants, Conditions and
Restrictcions for Country Garden {Arbar Gate) a common ntersst community
recorded February 25, 2000 in Book 200002285 as Document No. 00563, of
Qfficial Records of Clark County, Nevada , as the same may from time 1o time be
amended and/or supplemented, which easement is appurtenart to Parce! One.

Assessar's Parcet Number: 124-31-220-092
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ADJUSTABLE RATE RIDER
{MTA Index - Fayment Capa)

Afer Recording Retumn ' .
COUNTR¥WIDE BOMFE LOAND, INC.
M8 SV-79 DOCUMENT PROCESSING
P.O.Box 10473

Varn Nuys, CA 21410-0423

PARCEL TID #:

12431220082
Propwred By:

KARLA R. WILSON

4056200 GODEILBZ26006004
1Excrom/Closing #] ) [Doe D ¥}
LOINY
® AN PayOption Rider , Initigte: Q\
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DOC TD #: DODE348ZNGRG6404
THIS ADJUSTARLE RATE RIDER 15 made thix TWENTY-FOURTH day of
JUXE, 206D& , and s incoeporated into wkd shall be deomed 1o wemend and supploment the
Mmgqge, Deed of Trose, or Seourity Deed dhe "Securnty Instomenil™) ol the sume date given hy the

undgs {"Borrower™) o securs Borrowers Adjustable Rate Noae (the "“MNowe™) 1o
COUNTRYWIDE HOME LOANS, INC.

{"Lender™) of the same date and covering the property described 1n the Sscunty Instrument and located at;
%316 CLOVER BLOSSOM COURT

NORTH LAS VEZGAS, NV BS031-0480
[Propenty Address)
THE NOTE CONTAINS FROVISIONS THAT WILL CHANGE THE INTEREST RATE
AND THE MONTHLY PAYMENT. THERE MAY BE A LIMIT ON THE AMOUNT THAT
THE MONTHLY PAYMENT CAN INCREASE OR DECREASE. THE PRINCIPAL
AMOUNT TO REPAY COULP BE GREATER THAN THE AMOUNT ORIGINALLY
BORROWED, BUT NOT MORE. THAN THE LIMIT STATED IN THE NOTE.

ADDITIONAL COVENANTS. In addition to the covenants sml agreements made in the Security
fastument, Bogrowsr and Londer fufther covenant sl agres as foliows:

A. INTEREST RATE AND MONTHLY PAYMENT CHANGES
The Nale peovides for changes in the mterest rate and the mosthly pavnrents, as fallows:

2 INTEREST

{A) latevest Rate

Inierest will be charged on unpad principal until the il amcunt of Priscipal has been paid, { wili pay
inicrest o & yoarky twie af 1.625% % Tieulerestra 1 will pay may change,

‘The nierest mite roguived by this Section 2 is 1the e | will pay both befoee and afier any default
dewribed 1k Section 7B} of the Note,

CONY
& ARM PayOption: Ricet
IDVE-US (0700 1 Fage 2 ot ¢/
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DOC ID #: 000634822600€6004

{3 Intervest Rate Change Dates _

The sncrest tite § will poy sy changoe o e L1580 duy of
AUGUST, £UD4 . and on thet day cvery memih thescalier. Exch date on which my intlcrest
raie conld change 1y caled an “Interest Raie Change Bawe,” The new e of interes) will become effective on
cach Intcros Rake Change Date,

1) Index

Beginning with the first Change Date, my adjustable
interest rate will be buased on an Index. The "Index® is Lhe
*"Twelve-Month Average® of the annual vields on actively traded
Unmited States Treasury Secuvrities adijusted to a constant
maturity 2f one year as rublished by the Federal Reserve Board
in Lhe Federa! Reserve Statistical Release entitled *Se ected
Interest Rates (H.151" (the "Monthly Yields™). The Twelve
wonth Average is detormined by adding togothier the Monthly
Yields for the most receatly avalilable twelve months and
dividing by 12. The most recent Index figuyres available as of
the date 15 davs before each Change Date is called the
"Current Index™.

I the Index is no jonger available, the Nofe Holder will choose & new index that i based upon
comparsbic informstion. The Nowe Holder will give me notice of ths choice.

(D) Calculetion of imerest Rate Changes

Before each Interest Rave Change Date, the Note Holder witl cxloudate my new interest rate by adding

THREF & Z8/1003 perceatage poini¢s)
t 3.02% %) the Curvend index, The Nowe Holder will then round the result of this addition 10 the
nearext oac-cighth of one percentage pomi {0.125% ). Thix spunded antount will be my new interest mee anti

the next [aterest Rate Change Dice. My interodt rate will never be grester than 10,325 ‘&

& ARM PayOpton Riow nitials:
VDTS {OTNE 0 Page 3 oA 7
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BOT D #: BODe3482268006004
L PAYMENTS

{A) Thow and luce of Payments

T ekl pay principal and micrest hy making a payment every month.

I wifl ynake my monthly payments on the FIRST day of cach month beginning on
August, (004 . I wall make these pavments overy menth umil 1 have paid all the
principal and mmrerest and any odhior chﬂﬁax doserived below that { msy swe uader this Nowe. Buch monthly
pavnent will he applicd o inferest hefoee Prinwipsd. FLon  JULY 01, 2034 o I mitll owee
aeronirsix nikder the Note, 1 will pay those amounts in full onthat deve, which is called the "Mammy Date,”

1 will make my monthly pavments a
.0, Hox 1021%, Van Nuys, CA %1410-0215

or & & diflere place i rogquired by the Note Hokder,
{83 Amouot of My Initial Monihly Payments

Esch of my iniial moathly paymenis will be in the amountof UK. § 5:7.79 . Tras
amoun may change.

3 Payment Change Daies

My monthly pavmcnl may chanpe asx required by Section MDY hefow beginming on the
£irst davol BUGLST, Z00% .. antd on that day svery [2th monih

rercufter. Each of these yaes e ontied 3 "Payment Change Date.” My monthty pryment also will change at
any tme Scoton 3(F1 or 3¢0G) below reguares me to pav & different monthly payment.

1 will pay the smoant of my new mombly payment each month deginning on cach Payment Change Dake
or as. provaded in Secgion 3F) o 3(G) Ixlow.

(D} Cadeuiniion of Monthly Payment Changes

Ag tcaxs 30 davs hefore each Pavmoent Change Diate, the Noie Holder will calculate Eize amounl m’ the
montbily pavment that would de sufficient © repay the unpaid principal thal I am eapected to owe al the
Payment Change Duie in full on the matusity dalc in substantislly cquat inseliments at the inerest mig
elfective during the month preceding the Pasmeni Change Date. The senstt of thig ealeulation 1 catied the
*Full Pyyment”™. The Nowe Holder will then cakulate the amom of my mondhly paviment due the month
preceding 1he Pryrment Change Tinte muluplied by the musnber 1 U785, The result of thin cakulation is called
the *Limited Poyment.” $'niess Sechion 3B or HG) helow requivex e o pay w different amouml, my new

CONRY
® ARM PayCGplion RNidet inlials:
1OTR9AS {07:02) O3 Page 4 o1 7
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DOC ID #: DB0EB343Z26006004
recuiirect momthly payment will he lexser of the Limited Payiment and the Full Payment. I aiso have the option
sach month t pay more than the Lamited Pasment ap o wikt including the Foll Payment for my monikly
RAYINCHIE,

() Additions 1o Ny Linpaid Principat

My moathly payment cosld be tess than e amount of the interest portion of the monthily peymen that
would be siliciem o repay the wnpak! prinecipal 1 nwe i the monthly payment date io full on the Mamnity
Pate m substantially squal paymenis, If <o, gach month thal my monsthiy paymemt 15 kzss than 1he interesy
poetion, the Node Hobder will subtract the amount of my enonthly paymest froen the smount of she interest
portion and will add 1the difference 10 o unphid peincipal, The Note Holder sise will wdd inkrest on the
amount of this differonce 10 my onpaid prncipal sach menth, The imeres] rme on the interss! added 1o
Principal will be the rate regamed by Section 2 sbove

(Fi Limit om My Unpaid Principal; Incressed Monthly Payment

My unpaid principal can aever exceed x maximum smouni egual 1o
ONE HUNDRID TIFTEEN percent ¢ 115 % of the Principal amowmt 1
originaily borrowed. My unpaid principal could excreed that mexinm amopuni doe to the Lunied Payments
nd inierest oale increasey. In thatl cvent, on the dase that my paying my meonthly payment would canse me 1o
exrecd thar limil, 1 will instesd pay a now monthiy payvment. The new micribly payinent wilt be in an amount
thas wouid b sufficient 1o repay my then anpaid principal in full on the Materity Daie i subscantially equad
nstaliments at the current inlcrest rase,

{G) Required Full Payment

On the fifih Payment Change Dute snd oo cach succecding fifih Paysoont Change Date thereafter, | will
begin paying the Full Payment us my monthly peyment untl) my manthly payment changes again, ] alvo wail
begin paying the Full Payment at my monthly payment vn the fnsl Payment Change Daic.

4. NOTICE OF CHANGES

The Notz Holder will deliver or mal o e & notke of any changet in the amount of my monthly
pevinent before the sffechve daie of any change. The nofice wall include information reyuired by lsw (o be
given me andd also the itk and selephone number of 8 person who will atiswer any question 1 may have
regardmg the nonce.

. : : i I " &
® AR PayOpton Flide: initials:,
1IT2BUS (DTS O Paga Sof 7 ,

121




ORC ID 4 000e3IABZZ6006004
B. TRANSFER OF THE PROPERTY OR A RENEFICIAL IXTEREST IN BORROWER
Umifores Covenani 18 of the Scourity lostrument is amcaded to read a3 follows:

Tesnaler of the Froperty or a Beneficial Interest in Borrower. As used in thix Section IR,
“Imercst m the Propenty” means auy legal or benefivial mierest in the Property, including, dut nit
Tenased 10, thase bensficial milcrests ransferecd in & bond for decd, comract Tor dgeod, insaliment
wick contact of eaceow agreement. the interr of which ax the tmansfor of titie by Boreower al 8
fiture date 10 8 prurchaser,

W all or any pan of the Propesty or uny Interest in the Property is sold or transfered (or if
Bomoewer 1% nof xaaturad perion and 2 benefBicia] iniorest i Borrower iy sold or cansiorred) without
Lender's pnior written consent, Londer iy reguire ymencdiaie payment i fubl of all sims seoured
by thas Secungy fnwrament. Howover, this option shalk not be exercised by Lender il such exercise
s probibited by Appheatie Law, Lender also shall not excreise this option if: (&) Borrower causes
10 be submntied 10 Lender miormation roguired by Lender 10 evaluale the intended tansfercs asif a
new luan were being made 10 the rransleree; and (%) Lender rousonably determines that Lemder's
wecurity will not e impaired by the loan assumpton and that ibe risk of a breach of ony covenanl or
agrecment in this Secority instrumeni ic acceptable 1o Lendaer,

To ihe exient permiticl by Applicade Law, Lemlor may charge o reasomable foe as a
somdition 1w Lender's consent 10 the Youn assamption, Lender alve may require the teansferoe to sign
BN ASSUMpLIUN agrecment Thid it acceptabic 1o Londer und i obligates the wanaferce 10 keap all
the promises and apreements madc in the Note and in thix Security Insirument. Botrower will
comtinue 10 be pbligated under the Wote and this Scenrivy Instrvenent uniess Lender releases
Borrower in writing.

H Lender exercisss the opliot 10 mguite wnmediate payment it Fall, Lender shall give
Boerower notice of scveleration. The notice shall provide 2 perind of nt kess than 30 days from the
daie the notice is given in accorfance with Section 15 within wiich Borrower must pay al sums
cecured by this Secarity Indeoment. I Bomewer fadls 1o pay these sums prior 1o i expiration of
this period. L.onder may invoke any remedics permitied by Ihis Sacurity lasirument withou! farther
nalice or demand on Bormower,

CQRy
* ARK Paylpior fider
IDTEUS (BrAaRor Fage B ot 7
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DOC ID ¥y DLDOG34B226806004
BY SIGNIRG BELOW, Bormower pooepls amd pgrees o the wrms snd covenants conwinged in this
Adjustable Rate Rider.

tSeal)

Hewroraes

~£5ead)

-Hrrrywes

~LSeal)

-Hortiesr

c - NI &.1-2: 1§

~Boryauer

CONV
» ARM Payption Fide’ _,
HWITZSUS (070201 Page f ot 7
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FOC 1D #: GODE3IAB2ZZGO06004

THIS 14 FAMILY RIDER ssmade this IWENTY-FOURTH  dayol JunNe, 2004 amd 18
moorpinated into and shall be deemad 1 amend and supplement the Montgage, Deed of Trust, or Security
Deed ithe "Secunty Instrument™) of the same dide given by the undersigned {the “Borrowsr”™) 1o scooee
Borrowzt's Nite ko
COUNTRYWIDE HOME LOANS, INC.
éthe “Lender”) of the same daiz and covenng she Property dexcribed i the Securnity Instrument and located at

5316 CLOVER BLOSSOM COURY, HNORTH LAS VEGAS, NV 89531~048D
Fhrepserty Adidrews]

-4 FAMILY COVENANTS, In addition 10 the covenwnts and agreements made in the Security
Instrument, Bormower and Lendor Rigther covenant and agree ax followse:

A, ADDITIORAL PROPERTY SUMECT TO THE SECURITY INSTRUMENT. In addition o ihe
Property described in the Security Instrument, the following items now or hereafter atlached 10 the Properiy o
the extent they dre fixrares are ndded w the Property deseription. and shall also constitute the Property cavercd
by the Security lnstrument: building matenals. applinnces and yoods of overy nstise whaisoever now or
herealler focnied in, on, o7 used, or iniended o be uned in connection with the Property, including, bal neat
firmitad (0, thoae Toc the purposes of supplying or dixiributing hesting, cooling, clecenaoty, gas, witer, gir and
hight. fire prevention and extinguishing appusited. security and sceess contre) apparsius, plombing, hah 1ubs,
waize heaters, water Closeis. Kinks. ranges, sioves, teffigersions, dishwashers, disposals, washers, dryors,
awnings, soem wandows, storm doors, sereens, blinds, shades, curtaing and cunain rods, atiached irror,
cabimets, pancling and mtached finor coverings, all of which, including repiacements and atditions thereto,
shall be deemed o be ad romain 3 part of the Property covered by the Seeurity Tnstrament. Alf of the
forcgoing wogeiher with the Propery described in the Security Instrument (or the leaseboll eatate i the
Scecarity nstrumeit s 00 a leaschold! are refzrred 10 10 this 1-4 Family Rider and the Security Instrument as
the “Froperty,”

B. USE OF PROPERTY: COMPLIANCE WITH LAW,. Borrower shall not seck, sgrec 1o or make a
change n the use of ihe Property or #5 2oming cimssification, unless Londer bay agreed in writing 10 the
chaage. Borrower shall comply with all Jaws, ordinances, regulations and requirements of any governrnenial
pody applicubis 10 the Property,

. SUBDRDINATE LIENS, Excopi as permnincd by fodernl law, Bomower shall not allow aay lien
infurior 1o the Sccurity Instrumeni to be porfected against the Peoperny withomt Londer’s prior writien
permisston,

D, RENT LOSS INSURANCE, Borrower shafl mainain insumnce against rent joss in sddition o e
wiher hagards for which wmsorsncs is reguiced by Secaom &,

E CBORROWER'S RIGHT TO REINSTATE” DELETED. Seclion 19 is defeied.

F. BORROWER'S OCCUPANCY, Unless Lender and Borrower otherwise sgree in wmmm Section 6
comcoming Borrower's occupancy of ¥he Property is deloted. 1
QR $71 (o0 01 G, 10RO} Page 2ot 4 Arih 3110 1708
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DOC 1D #: DDOE34EZZEI06004
. ASSIGNMENT OF LEASES. Upon Lender's reguest afier defaait, Borrower shall asvign 10 Lender
all lcasex of the Property and ull security depoxits made in connection with leasox of the Propenty. Upon the
nasignment, Lender shall lve the nght 1o modify, extend or terminale the existing tesses and w oxecate new
leases, in Lender's sole discreton, Ay wsed in this parsgraph G, the word "lease” shall mean “sublease” if the
Security Invirument ix on & fcaschold,

H. ASSIGNMENT OF RENTS: APPOINTMENT OF RECEIVER;: LENDER IN POSSESSION,
Bosrower abadiuicly and uncondionally assiges andd transiers 1o Londer alt the reots und revenues (“Rents™)
of the Propenty. regasdless of to whom the Renis of the Property are pavable, Boreswer authorizes Lender or
Lander's ageuts w0 rotioct the Reats, amd agroes that cach ionunt of the Property shafi pay ihe Ronts o Lender
or Londer's agente, However, Borrowar shali receive the Rents unnil: (i) Lender has given Bomower notice of
dcfwult pursuant 10 Section 22 of the Secunity lavramens, and (i) Lender hax given nolice io ihe tconntds) that
the Ramis are to be paid 0 Lender o Lander's agenl. Thin asvignment of Renpy consttiies an absoiule
assignmen: snd not ao gigneent for addiocaal security anly.

H Lender gives notice of default 10 Borrower: 43) all Renwk reccived by Borrower shadl be held by
Bowrower s wrosee for the henefit of Lender only, 10 be applied o die xams secured by the Scouesy
Instoument; (i) Lemder shall de entitied 16 collect ek receive all of the Rents of the Propenty; (jii) Bommower
agreex ihul cach tonant of the Property shadl pay &1 Rents due and umpaid fo Lemder or Lender's ugents vpog
Lender's weilten dernand to the tenant; {iv) pnless applicable law provides otherwise, all Rents collested by
Lassder or Londes's agents shall be apphicd first 1o the costs of wking control of and TRnaging the Broperty and
collechit the Ramts, inchsding. bul mv Bwited o, aifomeyy’ foey, reovivers foes, premivemy on receiver's
hornde, repair wnd mMabienonce CovtS, MSUMNCE DEOMIDMA, taxes, aseeasments amd other charges on the
Proparty, snd then w the suma secured by the Recurity Inswment; %) Lender, Lender's agenis ur any
Judicislly appainted receiver sholl he linble 1o pocoent for tmiy thuse Rents actuatly received; and (vi) Lender
shall be entitied 1o hive & recciver appointed to take possession of and manage the Property and collect the
Roms andt profiys derived from the Property withou! ey showing an 10 the insdeguacy of the Prmperty a4
SCCRrItY.

_ :?m Rens of the Property are not sufficiont 1 cover Ihe costs of taking conirol of and managing the
Propesty snd of collecting the Reny any funds capended by Lender for sach purposes shall hecome
indebiedness of Bosrower 1o Lomder secured by the Sccuntty Ynssnsment pursuant ¢ Section 9.

Borower represents ond warsans that Borroweer hias not exccuted any prior assigrment of the Rents angd
has noi performed, and will not perform, any set thid would prevent Lender from exeruixing #s riphts under
thix paragraph.

Lender, o7 Lender's agents or & jinkicially appowazd receiver, shall mex be reguired 10 enter ppon, take
control of of maintain the Property bofore or afier giviag notice of defiult to Borrower, However, Lerader, or
Eonder's agents of a judicially appmmeﬁ rocciver, iy do st any time when @ defaull dogurs. Any
application of Rents shali not cure or watve any defanit or invaiidaie any other right or remedy of Lender, Thay
assigament of Renix of the Property shall ierminiic when all the sums sceurcd by the Secority Instromment are
paid in full.

L CROSS-DEFALLT PROVISION, Borower's defavit or twesch under eny nole or agreement in
which Lender has an intarest shail be 3 bresch under the Scourity Instrument and Londer tay {ovoke any of
the remedies pormitied by the Securnity Instrument, -

G 47R (0os10t  THL conet) Puge 3 of 4 Wm 178
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COC IB #¥: QI06IZLIZ26L50H0B4

BY SIGNING BELOW, Borrower secepts and agrees 10 the teroas and provisions comtained in this 14
Fuenily Rider. | :

_(Scal)

~ HBeverpwrr

(Seal)

« Rogrower

{Sealy

= Borrowsr

_(Seah
» Bommower

G 3TN [000m; 01 GHL (08i01) Pagua ol 4 Fonm 3170 1/01
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Alwer Recoriding Retwum To:
COUNTRYWINE HOME LUANS, IKC.

ME £V 79 DOQUUMENT PROCESETINC
P.O.Box 304023
var Nuys, <A 91910-0423

{Space Alays Thiv Lirw Par Recording Duts)

PLANNED UNIT DEVELOPMENT RIDER

PARCEL TD ¥
I2AIL2S0052
Prepared By,

KARIA R, WILSON
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pOC ID #: 0056348226006004
THIS PLANNED UNIT DEVELOPMENT RIDER is made this TWENTY-FOURTH  dayof
JUNE, 2004 . wndh ix incorparated snio and shall be deemed 10 amend and supplement the Morigags,
Peed of Taist, or Securisy Deed (the "Secunity Jontrumend™) of the sume date, given by the undersigned (the
“Borrowzr s o secure Borrower's Nopte
COUNTRYNIOE HOME LOANS, INC,
1the "Lender”s of the sume dote and covsting the Propoerty described in the Secunly Insteiment and focated at
3.6 CLOVER BIQCSS0M COURT, NORTH LAS VEGAS, WY B903i~04B0
{Froperty Addre|
The Property inclhules, bot is not mited 1o, 3 parec) of land improved with o dwelling, 1ogether wilh other such
piucels and coriain common sreas and Hixcibines, us deseribed in
THE CQVENRNTS, JONDITIONRS, AND RESTRICTIONS FILED OF REIORD THAT AFPFECT THE
PREUFERTY

ithe "Declazution™). The Property is a part of a planced mnit development knnwn as
AAROR GATE
[Ndne of Planked Uit Dovchopmentt

{the "PUD™). The Propenty sl inclodes Borrower's interest in the hiomeawners association or eguivalent cality
owhing o menagmng the commor arcas and facitities of the PUD fthe "Ownhers Association™) and the uses,
baonefins and provecds of Borrower's interest,

PUD COVENANTS. In addition (6 the covenants und ugresensnin made in the. Security Tosiroosent,
Bornower amd Lender fursher covenant and agres ax follows:

A. PUD Obiigatioms. Borrower shalt perform sl of Bocrower's obligations uinder the PUD's Congiituent
Documenta, The “Contitsent Documents” arg the (i3 Declazation, (i anicles of wmeomomiion, wast insirament
or any equivsiont document which cremtes the Dwnees Axsocimion and i) any by-laws or other rules of
eegulations of the Owserd Association. Borrower shall prompily pay, when due, all ducs and assesaments
Emposeid pursuent 10 the Constitient Docusnents.

B. Property Insurance. So long ex the Owners Associalion mainaing, with o genernlly accepled insurance

carier, & “master” ar “hlankel” pulky inwuring the Property whick is salisfactory (o Lender anid which provides.

imvusance coverage in the amounty Uncluding dedoctible levels), for (he periixds, and against loss by fire.
hazards mcluded within the 1erm “exrended coverage,” mnd any olher hazards, including, but not limited (o,
carthguakes and floods, for which Lender requires insurance, then: (1) Lender waives e provision in Section 3
for the Periodic Payment to Loader of the yearky promivm instaRmenixs for propeny iasurance on the Pmmzty,
and (1) Borwet's obligaton yndér Section S 10 maiktain properly inwmisance coverage ta the Property is
deemved satinfiod 1o ke exteni that the reguired coversge ix provided by the Owners Association policy.

q.m OO0 01 ML, (oD Fage 2ot d
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oo ID ¥: COOEIAHZIE0063D4
What Lender roquires ay 8 condition of this waiver con change during the term of the loan,

Borowet shall give Lemder prompl notice of any lapse in reguired propenty insurance coverage provided
by the madter o baakes policy.

In the event af & diarbaton of propery insumsce proceeds in Dou of restodation or repair following a loss
to the Property, or tu cOmmon areas and facilitien of the PUID, any procesds paysble o Borrower wee hereby
ansipned and shall be paid t© Lender. Londer thall apply the provesds 10 the summx sccared by the Securiry
Enmrument, whether oz not then due, with the excess, if any, paid to Bomower.

€. Pablic Listigty Insursnce. Borrmnwer shall fake such achions ax may be roasonablc 1o insure that the
Owners Association maintsins 2 public hability insurance policy acceptabie in forn, amount, and exient of
cuvermge 0 Londer.

D Con wtion. The procods of any swaed or cleim for danages. dircet of consequential, payable to
Borrower in connection with any condemaation or other wking of sl or oy pant of the Property or the common
areax and facitities of the PUD, or for any conveyance in licu of condemaation, kre barchy assigned and ahatl be
pwid to Lender, Such proceeds shall he appbed by Lemder to the sums secured by the Security Instrument #x
provaded in Sccion 1.

K. Lender's Prior Comseni. Borrrwer shall not, excep aficr aotice w Lender and with Leader’s prior
written consent, cither partition or subdivide the Property or conseni to: {i} the abandonment or iermination of
the PUD, cxcep for sbandenment or tormizabon required by law in the case of substantial destruction by &re or
other casualty of i the cise of a taking by condemnation or eminent dormain, (i) any amendment to any
peoximon uf the "Conitient Docomenty” if the provision is for the exprear denefit of Launder; (i) wermination
of peofessional management and assumption uf self-management of the Qunces Assiciation: or {iv) any aclion
which would have the effect of rendering the pubbic Habitity nmmm:e covemge maniained by the Owners
Axxovistion unaccepiable 1o Lender.,

F. Remedies, E Borrower does not puy PUD dues and assesemenit when due, then Lender may pay them,
Any amounts disborsed by Lender unider this purageaph F shall become sdditional debt of Burrower secured by
the Security Instrument. Uniess Bomower and Lender agree 1o other terms of payment, these amounts shail hear
intcrent from the date of disbursement at the Noie mie and shatl be payable, with isterest, upon notice fmm
Lender 10 Bomower requesting paymord,

n-*m 00N} ot CH {0WATY} Fage %ot 4
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DOC ID k: J00GE34BR260D6004

BY SIGNING BELOW, Borrower scogpxs and sgrees todhe terms and provisions conttaned in this PUD Rider,

{Soal)

{Scab
+ BOrrree

{Seal)

- Bofeorwdt

—{Seai}
~ Bnerrvaer

@B, 71 1000810 il 1OBY) Page 4ot 4 Form. 3150 Y
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inst%: 20110682080002747

Fees: %15.00
NIC Fee: $25.00
- 0622002011 03:24:45 P}
%c::f;:di;i Requested By: Receipt # 817961
nk of America _
?fepa:‘ed By: Diana DeAvila Requestor:
§88-663-0011 ' CORELOGIC
When recorded mail to: ' Recorded By: CYV Pgs: 2
CoreLogic | ' XU
R Pondney s, | DEBBIE CONWAY
Anin: Release Dept. CLARK COUNTY RECORDER
Chapin, SC 29836 i
i | ]
A O O
DociD#  6686348226090044
Tax ¥ 12431220092 _
Property Address: ’
5316 Clover Blossom Ct i
Morth Las Vegas, NV 890310480 _
NVD-ADT 14157743 6/ 14201 1 , ’I'Ins space for Recorder’s use
L MIN #: 1000157000368 13364 MERS Phone #: 888-679-6377

ASSIGNMENT OF DEED OF TRUST
For Value Received, the undersigned holder of a Deed of Trust thersin “Assignor”} whose address is 3300 S.W.,
34TH AVENUE, SUITE 0t OCALA, FL 34474 does hereby grant, sell, assign, transfer and convey unte .S,
BANK, NATIONAL ASSOCIATION, SUCCESSOR TRUSTEE TO BANK OF AMERICA, N.A,,
SUCCESSOR BY MERGER TO LASALLE BANK, N.A., AS TRUSTEE TO THE BOILDERS C}F THE
ZINI MORTGAGE LOAN TRUST 2006-0A1, MORTGAGE LOAN PASS-THROUGH CERTIFICATES,
SERIES 2006-0A1 whose address is 2062 OLD ANNAPOLISRD, COLUMBIA, M 21045 ail beneficial
interest under that certain Deed of Trust described below together with the note(s) and obligations therein described
and the money due and fo become doe thereon with interest and all rights accrued or to acerue under said Deed of
Trust,

Original Lender: COUNTRYWIDE HOME LOANS, INC,

Made By: DENNIS L JOHNSON, AND GERALDINE J J(IHMSON HUSBAND AND WIFE
AS JOINT TENANTS

Trustee: CTC REAL ESTATE SERVICES

Date of Deed of Trust: 6/24/2004 QOriginal Loan Amount: $147,456.00

Recorded in Clark County, NV on: 6/30/2004, book N/A, page N/A and instrument number 20040636.-0002408

1 the undersigned hereby affirm that this document submitted for recording does not contain the secial securtty
number of any person or persons.

IN WITNESS WHEREOF, the undersigned hag caused this Assignment of Deed of Trust fo be executed on

it F S "..—.

MORTGAGE ELECTRONIC REGISTRATION
SYSTEMS, INC. |

py: e llrdtin iz

Martia Muannoz, Assistant Secretary
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Srare of Califorads.
County of Ventura

: hefore me, Carol Marie Littleford, Notary Public, personally appeared Martha:Munoz,
who aroved to fne on the basis of satisfactory evidensé to be fhe parsun{sY ‘whose pame{syis/agesubscribed 10 the
within fnstrument and acknowledged 1o me that hé'%k}afthe( exscuted the same in biS/her/Geir suthorized capacity

1e<Y, and that by hidfherfthelf signature(sy on the instnment the person{syor the entity upon behalf of which the
;::m;un(sff) ted, execuied the Instmement,

1 certify under PENALTY OF
PREAEPADESS true and corredy

A TWESS tify hand and ofif /

’ Algf,!//

RIFRY nnder the laws of the State of Catifornia that the foregoing

N " GAROL MARIE LITTLEFORD |

'Notary e e ot A o — (Seal) i aee 2
My Commissiop ExbiytsA/2/2014 Los Angoles County =

My Comm, Expires Jan 2, 2014

Do rrouresrss: D eren S LHonn s N
6&(&1& {\ﬁf:j— fbhn%
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Inet# 201202220001651
Fege: $17.0D

H/C Fee: 30.00

0272272012 09:17:258 Al

Receipt #: 1073374

Requsstar:

ALERS] B KOERIG LLC (JUNES
Recorded By: ABH Pga: 1

DEBBIE CONWAY
When recorded return to: CLAFK COUNTY RECORPER
ALESRS] & KOENIG, L1LC
D506 W, Flaminge Rd., Suite 205
Las Vegas, Nevada 89147
Phone: (702) Z22-4033
APN. 12431220092 Trustee Sale # 29628-5316

NOTICE OF DELINQUENT ASSESSMENT (LIEN)

n accordance with Nevada Revised Starutes and the Association’s Declaration of Covenants, Conditions and
Restrictions {CC&Rs) of the official records of Clark County, Nevads, Couniry Gardens Owners’
Assocation has a lien on the following legalty described property.

The property against which the Jien is imposed is commonty referred to 85 5316 CLOVER BLOSSOM
CT, North Las Vegas, NV 89031 and more particularly legally described as: LOT 92 Book 91 Page
71 in the County of Clark.

The owner(s) of record as reflecied on the public record as of today's date is {are) ﬂiﬁNNiS L &
GERALDINE J JOHNSON

The maiiing address(es) is: 5225 ELM GROVE DR, LAS VEGAS, NV 89130

The total amount due through today’s date is: $1,095.50. Of this total amount $1,020.50 represent

Collection. amifnr Attorney fees, assessments, interest, late fees and service charges. $75.00 represent
collection costs. Note: Additional monies shall accrue under this claim at the rate of the claimant's regular
monthly or special assessments, plus permissible lute charges, costs of collection and interest, accruing
subsequent to the date of this natice.

State of Nevada

County of Clark Thdn, IF, SO 2

SUBSCRIBED and SWORN before me Janunry-Hr2632

Seal)  § LEEB  LANI MAE U, DIAZ (Signanger—— . -

( ) (g mﬁhﬂ’w%&w SIen E ) MF 2
g 0. 1 0-2800- ("“-mm_._.J

NOTARY PUBLIC

” My oppt. sxp. Avg. 24, 2014
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Inst & 201202220001527
Fesa: $17.00

N/C Fee; $0.00

02/2212012 09:17:28 Al
Receipt# 1072348

Reguestonr

ALESS] & KOENIG LLC {(JUNES
Recorded By: M8H Pgs: 1

DEBBIE CONWAY
When recorded return to: CLARK COUNTY RECORDER
ALESSI & KOENIG, LLC
9500 W, Flamingo Rd., Suite 205
Las Vegas, Nevada 89147
Phone: (7023 2224033
APN. 124.31.220-092 - ' " Trustes Sale # 30488-5316

NOTFICE OF PELINQUENT ASSESSMENT {LIEN)

in accordance with Nevada Revised Statutes and the Association’s Dechavation of Covenants, Conditions and
Restrietions {CC&Rs) of the official records of Clark County, Nevada, Country Gardens Owners'
Assocation has a lien on the following fegally described property.

The property against which the lien is imposed is commonly referred to as 316 CLOVER BLOSSOM
CT. North Las Vegas, NV 89031 and more particularly legally described as: PLAT BOOK 91
PAGE 71 LOT 92 Bock 91 Page 71 in the County of Clark.

The owner(s) of record as reflected on the public record as of today's date is {are) DENNIS L &
GERALDINE J JOHNSON

The mailing addressfes) is: 5225 ELM GROVE DR, LLAS VEGAS, NV §9130

The total amount due through today's date is: $1,156.50. Of this total amount $1,075.50 represent
Collection andior Attorney fees, assessrnents, interest, late fees and service charges. $75.08 represent
collection costs, MNote: Additional monies shall accrue under this claim at the rate of the claimant’s regular
monthly or special assessments, plus permissible late charges, costs of cellection and interest, accruing
subsequent to the date of this notice.

Date: February {i, 2012

By M
Ryan Kerbow, Esq of Alessi & Koenig, LLC on behaif of Couniry Gardens Owners' Assocation

State of Nevada
County of Clark
S{IBSCRJBED and SWC)RN befure me ﬁebraaryif’ 2012

MN% Mﬁcﬁ . DIAZ
otary Fublic Shaie of Nevods
No. T0-2800-1

7 My @pt up Aug 24 291&

NOTARY PUBLIC
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inst & 2012042G0000428
Feea: $17.00

N/C Fee: $0.00

04/20/2012 08:27:12 A

Receipt #: 1126956

Requesior:

ALESS! & KOENIG LLC JUNES
Recorded By: SAQ Pga: 1
DEBBIE CONWAY

FTHE ALESSI & KOENIG, LLC
9500 West Flamingo Rd., Ste 205
L.as Vegas, Nevada 89147

Phone: T02-222-4033

APN. 124-31-220-092 Trusiee Sale No, 30488-5316
NOTICE OF DEFAULT AND ELECTION TO SELL IINDER HOMEOWNERS ASSOCIATION LIEN

WARNING! IF YOU FAIL TO PAY THE AMOUNT SPECIFIED IN THIS
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE AMOUNT IS
IN DISPUTE! You may have the right to bring your aceount in good standing by paying all of
yvour past due payments plus permitted cosis and expenses within the time permitied by law for
reinstatement of your account, The sale may not be set until ninety days from the date this notice of
default recorded, which appears on this notice. The amount due is $3,396.00 as of March 27, 2012
and will increase until vour account becomes current. To arrange for payment to stop the foreclosure,
contact; Country Gardens Owners' Assocation, o/o Alessi & Koenig, 9500 W, Flamingo Rd, Ste
205, Las Vegas, NV 89147, (702)222-4033.

THIS NOTICE pursuant to that certain Notice of Delinquent Assessment Lien, recorded on
February 22, 2012 as document number 0081651, of Official Records in the County of Clark, State
of Nevada. Owner(s): DENNIS L & GERALDINE J JOHNSON, of PLAT BOOK 91 PAGE 71
LOT 92, as per map recorded in Book 91, Pages 71, as shown on the Plan and Subdivision map
recorded in the Maps of the County of Clark, State of Nevada, PROPERTY ADDRESS: 5316
CLOVER BLOSSOM CT, North Las Vegas, NV 89031, If you have any questions, you shouid
contact an attorney. Notwithstanding the fact that your property is in foreclosure, you may offer your
property for sale, provided the sale is conciuded prior to the conclusion of the foreclosure.
REMEMBER YOU MAY LOSE LEGAL RIGHTS IF YOU DO NOT TAKE PROMPT ACTION.
NOTICE 1S HEREBY GIVEN THAT Alessi & Koenig, LLC is appointed tustee agent under the
above referenced lien, dated February 22, 20612, on behalf of Country Gardens Owners' Assocation
to secure assessment obligations in favor of said Association, pursuant to the terms contained in the
Dectaration of Covenants, Conditions, and Restrictions {CC&Rs). A default in the obligation for
which said CC&Ks has occurred in that the payment(s) bave not been made of homeowners
assessments due from January 10, 2011 and all subsequent assessments, late charges, interest,

collection andfor attorisey fees and costs, _ '
Dated; March 27, 2012 W / ' /L__,

Ryan Kerbow, Esq. of Alessi & Koenig, LLC on behslf of Country Gardens Owners' Assocation
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net #: 201210310000738
Feea: $17.00

N/C Fee: $0.00

1073172012 08:04:05 Al
Reczipt & 1384103

Requestor: |
ALESS] 8 KOENIG 1LLC
Recorded By: MAT Pga:i
DEBBIE CONWAY
CLARK COUNTY RECORDER

When recorded mail to:

Alessi & Koenig, LLC

9800 West Flamingo Rd., Suite 208

Las Vegay, NV 89147

Phone: 7022224033

APN: ¥124-31-220-092 TSN 30488-5316

NOTICE OF TRUSTEE’S SALE

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT! UNLESS
YOU PAY THE AMOUNT SPECIFIED IN THIS NOTICE BEFORE THE
SALE DATE, YOU COULD LOSE YOUR HOME, EVEN IF THE
AMOUNT IS IN DISPUTE. YOU MUST ACT BEFORE THE SALE DATE.
IF YOU HAVE ANY QUESTIONS, PLEASE CALL Alessi & Koenig at 702-
222-4033. IF YOU NEED ASSISTANCE, PLEASE CALL THE
FORECLOSURE SECTION OF THE OMBUDSMAN'S OFFICE, NEVADA
REAL ESTATE DIVISION, AT 1-877-829-9907 IMMEDIATELY.

NOTICE 1S HEREBY GIVEN THAT:

On November 28, 2012, Alessi & Koenig as duly appointed Trustee pursuant to & certain lien, récorded on
February 22, 2012, as instrument number 0001651, of the official records of Clark County, Nevada, WILL
SELL THE BELOW MENTIONED PROPERTY TO THE HIGHEST BIDDER FOR LAWFUL MONEY OF
THE UNITED STATES, OR A CASHIERS CHECK at: 2:00 p.m., at 9500 W, Flamingo Rd., SBuite #2035, Las
Vegas, Mevada 893147 (Alessi & Koenig, LLC Office Buildiag, 2™ Floor)

The street address and oldier comrmon designation, if any, of the real property described above is purported to
be: 5316 CLOVER BLOSSOM CT, North Las Vegas, NV 82031, The owner of the real property is
purported to be: DENNIS k. & GERALDINE J JOHNSON

The undersigned Trustec disclaims any liability for any incorreciness of the street address and other common
designations, if any, shown herein. Said sale will be made, without covenant or warranty, expressed or
implied, reparding title, possession or encumbrances, to pay the remaining principal sum of a note,
homeowner's assessment or other obligation secured by this lien, with interest and other sum as provided
therein: plus advances, if any, under the terms thereof and interest on such advances, plus fees, charges,
expenses, of the Trustee and trust created by said lien, The total amount of the unpaid balance of the
obligation secured by the property to be sold and reasonable estimated costs, expenses and advances at the time
of the initial publication of the Notice of Sale is $4,039.00. Payment must be In made In the form of certified

fands. .
Date: October 15, 2012 (O

By: Ryan Kerbow, Esq. of Alessi & Koenig LLC on behalf of Country Gardens Owners' Assocation
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inat #: 201301240002545
Fees: $17.00 NG Fee: $0.00

@ RPTT: $43.35 Ex: #
01724/2013 02:33:00 PM
Receipt ¥ 1470974
Requesior:
ALESS] & KOENIG LLC
Recorded By: ANl Pge: 2
- __— DEBBIE CONWAY
‘When records 1 to ar
Mal Tox Sutermonts t: GLARK GOUNTY RECORDER
5316 Clover Blossom Ct Trust
PO Box 36208
L:AS VEGAS, NY'85133
A.P.N. No.124-31-220-092 TS N, 304885316

TRUSTEE’S DEED UPON SALE

The Grantee (Buyer) herein was: 5316 Clover Blossom CtTrust

The Foreclosing Beneficiary herein was: Counkry Gardens Owners' Assocation

The amount of unpaid debt together with cosis: $5,021.00

The amount paid by the Grantee {Buyer) at the Trustee's Sale: $8,200.00

The Documentary Transfer Tax: $43.35

Praperty address: 3316 CLOVER BLOSSOM CT, North Las Vegas, NV 89031

Said property is in[ ] unincorporated area: City of North Las Vegas

Trustor {Former Owner that was foreclosed ony DENNIS L & GERALDINE J JOHNSON

Alessi & Koenig, LLC therein called Trusiee}, as the duly appointed Trustee under that certain Notice of
Delinquent Assessment Lien, recorded February 23, 2012 as instrument number 0001651, in Clark County,
does Hereby grant, without warranty expressed or implied 10! 3316 Clover Blossom Ct Trust {Grantes), all its
right, title and interest in the property legally described ag: LOT 92, as per map recorded in Book 91, Pages 71
as shown in the Office of the County Recorder of Clark County Nevada,

TRUSTEE STATES THAT:
This conveyance is made pursuant to the powers conferred upon Trustee by NRS 116 et seq., and that certain
Notice of Delinquent Assessment Lien, described hereln, Defanlt ocourred as set forth in a Notice of Default
and Election to Sell which was recorded in the office of the recorder of said county. Al requirements of law
regarding the mailing of copies of notiees and the posting and publication of the copies of the Notice of Sale
have been complied with. Said property was sold by said Trpstee at public auction on January 16, 2013 at the
place iIndicated on the Notice of Trostee’s Sate. ‘

Ryan Kerbow, Esq.

Signature of AUTHORIZED AGT“‘N‘I forrAlessi & Koenig, LLC
State of Newvada }
County of Clark. ¥ ‘
SUBSCRIBED and SWORN to before me ‘j/ M,/} igl
WITNESS my hand and official seal. . — .
(Seal) — _ (Signature)

NOTARY PUBLIC
iy STATE OF NEVA&A
L, County of Clark
) iy o
"’ﬂ" MNo. 1

i xphres Aug. 24, 2014

fa,tt’

144




STATE OF NEVADA

DECLARATION OF VALUE
1. Assessor Parcel Number(s)
s . 124-31-220-092
C.
d.
2. ’I yp& of Property: | B o
B Yacant Land by, Single Fam. Res. FOR RECORDERS OPTIONAL USE ONLY
el | CondorTwnhse d.f {2-4 Plex Book Page:
e § Apt. Bldg f.L ] Comm'l/ind'l Date of Recording:
g4 1 Agricultural k.l | Mobile Home Notes:
Other
3.a. Total Value/Sales Price of Property $ 8,200.60
b. Deed in Licu of Foreclosure Only {value of property { : , )
¢, Transfer Tax Value: $ 8,200.00 ' -
d. Real Property Transfer Tax Due $ 43.35

a. Transfcr '}’ax Exemption per NRS 375,090, Section__
b. Explain Reason for Exemption:

§. Parlial Interest: Percentage being transferred: 100 %

The undersigned declares and acknowledges, under penalty of perjury, pursuant to MRS 375.060

and NRS 375.1140, that the information provided is correct to the best of their information and belief,

and can be supported by documentation if called upon to substantiate the information provided herein,
Furthermore, the parties agree that disallowance of any claimed exemption, or other determination of
additional tax due, may result in a penalty of 10% of the tax due plus interest at 1% per month. Pursuant
to NRS 375. 1}’30 the Buyer six?zﬂer shall be jointly and severally Hable for any additional amount owed,

Signature Capacity: Grantor

Signature e _Capucity:

SELLER (GRANTOR) INFORMATION BUYE INFORMA
(REQUIRED) {REQIHREB}

Print Mame: Alessi & Keemg. LLC | _ Print Name: 5316 Clover Blossom Ct Trust
Address: 9500 W Flamingo Rd. Suite 20 Address: PO Box 36208

City:Las Vegas , - Lity: Las Vegas o
State:tNV__ Zip: 89147 State: NV Zip: 89133
COMPANY/PERSON REQUESTING RECORDING {Required if not seller yer

Print Name: Alessi & Koenig, L1.C Escrow # NIA Foreclosure

Address: 8500 W Flamingo Rd. Suite 205

City: Las Vegas State:NV_ Zip: 89147

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED
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MILES, BERGSTROM & WINTERS, LLP AFFIDAVIT

State of California  }
}ss,
Orange County }

Affiant being first duly sworn, deposes and says:

1. | am a managing partner with the law firm of Miles, Bergstrom & Winters, LLP,
formerly known as Miles, Bauer, Bergstrom & Winters, LLP (Miles Bauer) in Costa Mesa,
California. I am authorized to submit this affidavit on behalf of Miles Bauer.,

2. I am over 18 years of age, of sound mind, and capable of making this affidavit.

3. The information in this affidavit is taken from Miles Bauet's business records, I have
personal knowledge of Miles Bauer's procedures for creating these records. They are: (a) made at or
near the time of the ocourrence of the matters recorded by persons with personal knowledge of the
information in the business record, or from information transmitted by persons with personal
knowledge; (b) kept in the course of Miles Bauer's regularly conducted business activities; and (c) it
is the regular practice of Miles Bauer to make such records, I have personal knowledge of Miles
Bauer's procedures for creating and maintaining these business records. 1 personally confirmed that
fhe information in this affidavit is accurate by reading the affidavit and attachments, and checking
that the information in this affidavit matches Miles Bauer's records available to me.

4, Bank of America, N.A, (BANA) retained Miles Bauer to tender payments to
homeowners associations (HOA) to satisfy super-priority liens in connection with the following
loan;

Loan Number: [IIl2260
Borrower(s): Dennis L. and Geraldine J, Johnson

Property Address: 5316 Clover Blossom Court, North Las Vegas, Nevada 89031

{34484436;1)
Page10of3
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5. Miles Bauer maintains records for the loan in connection with tender payments to
HOA. As part of my job responsibilities for Miles Bauer, I am familiar with the type of records
maintained by Miles Bauer in connection with the loan.

6. Based on Miles Bauer's business records, attached as Exhibit 1 is é copy of a
November 21, 2012 letter from Paterno C, Jurani, Esq., an attorney with Miles Bauer, to Country
Gardens Owners' Association, care of The Alessi & Koenig, LLC,

7. Based on Miles Bauer's business records, attached as Exhibit 2 is a copy of a
| Statement of Account from Alessi & Koenig, LI.C dated November 27, 2012 and received by
Miles Bauer in response to the November 21, 2012 letter identified above,

8. Based on Miles Bauer's business records, attached as Exhibit3 is a copy of a
December 6, 2012 letter from Rock K. Jung, an attorney with Miles Bauer, to Alessi & Koenig,
LLC enclosing a check for $1,494.50. |
1
i
i
/H
H
It
I
7

(344844361 )
Page 2 of 3
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9. Based on Miles Bauer's business records, Alessi & Koenig, LLC returned the
$1,494.50 check to Miles Bauer. A copy of a screenshot containing the relevant case
management note confirming the check was returned is attached as Exhibit 4.

FURTHER DECLARANT SAYETHNOT., .

Date: ! / ! ‘f‘Ayw | - Z

D‘eclaranmﬁg/{gﬁ f‘f:— /?Z/;‘:ﬁ

A notary public or other officer completing this certificate verifies only the
identity of the individual who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or validity of that document.

‘State of California

County of Of 4 %’L% ¢

e ? p
Subscribed and sworn to (or affirmed) before me on this / *?’{ day of g}d% , 2015,
by Di} (A :tﬁ;g 2 Mle < , proved to me on the basis of satisfactory evidence to be

(Name of Signer)

the person who appeared before me,

ANANY
Signature égmw b Mw (Seal)

(Signature of Notary Public)

ARLENE D, MARTIN ¥
Commission # 2078305 &
Notary Public - California 2
Los Angeles County 2

(34484436,1)
Page 3 of 3
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© e e A e T

DOUGLAS E. MILES
Atso Admitted in Califomia &
ithnois

JEREMY T, BERGSTROM
Alse Admitted w Anzona

CALIFORNIA OFFICE
1251 E. Dyer Road, Suite 100
Sanip Ang, CA 92705

Fhone {714) 481.9100

Fax (714)481-9141

GINA M, CORENA
&gg; ié:j ng;i[g con RICHARD J; BAUER, JR,
A J, NIELSON | ) e e ) . FRED TIMOTHY WINTERS
JORY C, GARABEDIAN MILES, BAUER, BERGSTROM & WINTERS, LLP KEENAN E, MeCLENATIAN
) ‘-.. & Fl v A (} \'! s LT '\ ¢' <1 "‘.;‘ ’; B [y s b'ARH Tu DOh‘tEYER
Admitted in Califoria ATTORNTF AT 1AW SINCT 198RS Also Admitted in the Disirit of
STE\;’E{Q& ST;:HRN & ol Columbia & Virginio
mitted in Arizona & {ltinols L _ . _ TAMIS, CROSBY
,\Nzuf:;\; n. rgsm':cx . 2200 Paseo Verde Pkwy,. Suite 250 L. BRYANT JAQUEZ
30 Admitted in Anzonn : I o9ns9 VYT, PIAM
California Henderson, NV 89 052 HADI R, SEYED-AL]
PATERNO C: JURANI Phone: (702) 369-5960 BRIAN IL TRAN
teve ¢ CORI B, JONES
Fax: (702) 942-0411] CATIERINE K, MASON
CURISTINE A, CHUNG
HANIT T, NGUYEN
S, SHELLY RAISZADEN
SIIANNON C, WILLIAMS
LAWRENCE R. BOIVIN
RICK J, NEHORAGFF
BIUIAN M, LUNA
November 21, 2012 -

Country Gardens Owners' Association
¢/o The Alessi & Koenig, LLC

9500 West Flamingo Rd,, Ste. 205
Las Vegas, NV 89147

Re:  Property Address: 3316 Clover Blossom Court, North Las Vegas, NV 89031
MBBW File No.:  12-H2280

Dear Sir or Madam:

This letier is written in response to your Notice of Sale with regard to the HOA assessments purportedly owed on the
above described real property, This firm represents the interests of MERS as nominee for Bank of America, N.A,, as
successor by merger to BAC Home Loans Serviging, LP (hereinafier "BANA™) with regard to these issues. BANA is the
beneficiary/servicer of the first and second deed of trust loans sccured by the property.

As you know, NRS 116,3116 governs liens against units for assessments. Pursuant 1o NRS 1163116

The association has a lien on a unit for:

(RN

any penalties, fees, charges, late charges, fines and imterest charged pursuani to paragraphs () to (), inclusive,
of subsection 1 of NRS 1163102 are enforceable as asyessments under this yection

While the HOA may claim a lien under NRS 116.3102 Subsection (1), Paragraphs (j) through (n) of this Statute clearly
provide that such a lien is JUNIOR to first deeds of trust to the extent the lien is for fees and charges imposed for
collection andfor atiorney fees, collection costs, late fces, service charges and interest. See Subsection 2(b) of NRS
[16.3116, which states in pertinent part:
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376 Clover Blossom Caurt, North Las Vegas, NV 89031 Puge hwio of tve

2. A tien under this seefion is prive o w1 other Hens and eiicimbrances on a unit excepts

() A first security interest on the unit recorded before the date on which the assessment sought 1o be enforeed
became delinguent. ..

The Tien is also prior to all security interests deseribed in paragraph (b) 1o the_extent_of the assessments_For
comman_expenses..wvhich swould have become due in the absence ol acceleration._dming the 9 months

immediately preceding institution of an.action to enloree the Hen.

Subsection 2bof NRS 116,3116 clearly provides that an HOA lien ™is prior o all other tiens and encumbrances on 1 unil
exeept o frst seedrity interest e@n the unit,” But sueh o Hen ds prior o Tirst seeurity interest o the extent of the
assessments for common expenses which would ave become due duding the 9 montlis belore institution ol #n action 1o

enloree the lien.

Based on Section 2(b), a portion of your HOA lien is arguably senior 1o BANA"s [iest deed of trust specifically the nine
months of assessmoents for common expenses. incurred before the dine of sour naiice of delinguent assessment. Far
purposes of caleulating ihe nine-month period. the trigger dite is the date the HOA sought 1o enfovee its len, Tt is unclear,
based upon the information known to date, what amount the ning months” ol common assessments pre-tating the NQD
aetsally pres That amount, whatever it s is the amount BANA should be required 1o rightiully pay to fully discharge its
abligations 1o the HOA per NRS 1163102 and my elient hereby offers 1o pay that sum upon presentation ol adequate
proof of the same By the TTOA,

Please et me Enow whiat the status of the Foreclosure sale tat is scheduled-for November 28, 2012, My ¢lient does not
want these issues to become further exacerbated by o wrongful HOA sule and it is my elient’s goal und intent 1o huve
these fssues resobved us soon as posstble, Please rafeain frony wiking further agtion o enforee this HOA lien unti my
client and the HOA have had an opportunily to speak to anempt to fully resolve il issuvs.,

Thank you for your time and assistance wilh this matter. | may be reached by phone diveetly a1 (702) 942-0413, Plense
fax the breakdown of the HOA arrears to my attention at {7023 9420311, 1 will be in toueh as spon as I've reviewed the

same with TANA.
Sinevrely,

MILES, BAUER, BERGSTROA & WINTERS, L1.D

Crech~

Paterno C, Jurani. Esy.
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DAVID ALESSI ADDITIONAL OFEICES IN

THOMAS BAYARD # AGOURAHILLS, CA
ROBERT KOENIGH PHONE; 818+ 7359600

; . RENG NV
RYAN KERBOWw»r PHONE: 775-626-2323
&
+ Admied to the Colifurniy Dar DIAMOND BAR CA.
PHONE: 9

& Admited Jo the Colifarniy, Nevady o
a0d Calotado Hars 03500 W, Flamingo Road, Suite 205
4 pdmilued 10 the Nevade-wed Callforiia Bus ‘ Las Vegasg Nevada 891 47
Telephone: 702-222-4033
Facsimile: 702-222-4043
www alessikoenig.com

FACSIMILE COVER LETTER

To: A Bhame Rex 5316 GLOVER BLOSSOM G 1/HO #3488
From: _ o Date: Tuesday, November 27,2012
Fax No. o ‘Pages: ]2, Including cover

' CHO# [30488

Dear A Bhame;

This cover will serve as an amended demand on behall of Country Gardens Owners’ Assocation for the above referenced escrow,
property located al 5316 CLOVER BLOSSOM CT, North Las Vegas, NV, The total amount due through December 15, 2012 is
$4,186.,00. The breakdown of fees, interest and costy is as foHows:

Pre NOD $90.00
Release of Lien $30.00
Demand Fee $150.00
Attorney Fees (1.5) $360.00
Pre-Notice of Trustee Sale | $90.00
Notice of Delinquent Assessment Lien - Nevada $275.00
Notice of Default $345.00
Notice of Trustes Sale $275.00
Foreclosure Fee _ _ ~ $150.00
Total $1,765.00

Please be advised that Alessi & Kosanig, LLC is a debt collector that Is-attempting to collect a debt and any information
obtained will be used for that puipess, ‘
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DAVID AlLESSH* ADDITIONAL OFFICES IN

THOMAS BAYARD * ACOURA HILLS, CA
ROBERT KGHNIG PHONR: 818 7359600
RENO NV

RYAN KHERBOW®vs PHONE: 775-626-2323
&

» Admitted 10 the Callforniu Bar e DIAMOND BAR CA

VT A ll::l£:~Jur:sdecrm:ml Lmv Firm PHONE: 009-86) 8300
*Admined o the Californin, Nevada
snd Colarudo Bars 9500 W, Flamingo Road, Suite 205
a4 Admiued 1o the Nevida sud Califorsdn Doy Lias Vegas, Nevada 89147

Telephone: 702-222-4033
Facsimile: 702-222-4043
www.alessikoenig.com

FACSIMILE COVER LETTER

1. Attorney and/or Trustees fees: C $1,765.00
2. Notary, Recording, Coptes, Mailings, and PACER (. $350.00
3. Assessments Through December 15, 2012 $1,189.00
4. Vate Fees Through December 15, 2012 o  $22.00
5. Fines Through November 27, 2012 $0.00
6. Interest Through December 15,2012 $0.00
7. RPIR-GI Report ¢ $85.00
8, Title Research (10-Day Mailings per NRS 116,31163) ¢ $275.00
9. Management Company Advanced Audit Fee C‘), $200.00
10, Management Account Seiup Fee $0.00
11. Publishing and Posting of Trustee Sale (. $175.00
13. Conduct Foreclosure Sale ==$125.00
14, Capital Contribution : $0.00
15, Progress Payments: $0.00
Sub-Total; $4,186.00
Less Payments Reccived: $0.00
Total Amount Due; $4,186.00

Pleass have a cheek in the amount of $4,186,00 made payable o the Alessi & Koenig, LLEC and mailed 10 the above listed
NEVADA address. Upon receipt of payment a release of lien will be drafied and recorded, Please contact our office. with any
guestions,

Please be advised that Alessl & Koenlg, LLC is a debt collector that is attempling to collect a debt and any information
obtalned wilt be used for that purpose.
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COUNTRY CARDEN

RUN DATE: 08/06/2012 ACCOUNT HISTORY REPORT PAGE: 1
FOR THE PERIOD 01/01/2012 TO 08/31/2012
SINGLE OWNER
000029~01 PERFECT STORM, C/0 DENNIS&JOANNE JOHNSON 5316 CLOVER BLOSSOM CT
STOP PAYMENT
TRX DATE DESCRIPTION CHARGES CREDITS BALANCE
12/31/2011 BEGINNING BALANCE ' 480.50
01/01/2012 MONTHLY ASSESSMENTS 2 B5 .00 545,50
01/31/2012 LATE FEB ¢ 5.50 551.00
02/01/2012 MONTHLY ASSESSMENTS 55,00 606.00
03/01/2012 MONTHLY ASSESSMENTS 55,00 §61.00
03/02/2012 LATE FEE 5.50 666,50
03/31/20%2 LATE FEE 5,50 672,00
04/01/2012 MONTHLY ASSESSMENTS 55,00 727,00
08/01/2012 MONTHLY ASSESSMENTS 58.00 782,00
05/01/2012 LATE PEBE 8.50 787,50
05/31/2012 LATE PEE 5.50 783,00
06/01/2012 MONTHLY ASSESSMENTS 55,00 48,00
07/01/2012 MONTHLY ASSESSMENTS 55,00 903,00
07/01/2012 LATE FEE 5.50 508.50
07/31/2612 LATE FEE 5.80 914,00
08/0%./2012 MONTHLY ASSESSMENTS 55,00 969,00
1 OWNERS « REPORT BALANCE AS OF: 08/31/2012 969,00
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DOUGLAS E. MILES g CALI{FORNIA OFFICE
Alsg Admitted in California & ; : 1231 E. Dyer Road, Suite 100-
iitinois Sunta Ana, CA 92703
JEREMY T. BERGSTROM ‘Phone; (714) 481-2300

Also Admitted in Arizona Fax: (114¥481.934%
GINA M, CORENA
AOCK K. JUNG

RICHARD J, BAUER, JR.

KRISTA J. NIELSON ' ax | FRED TIMOTHY WINTERS
%%\;&s Gﬁaﬁgmm? MILES, BAUER, BERGSTROM & WINTERS, LLP KEI-;.{:?};I E. MCCLENAHAN
, MORLA T e T : - MARK T, D R
Adrmitted it Californix ATTORNEYS AT 1AW SINGE V983 H \lso Admitted i the Disrstof
S eltcd b Astvons & Wlinols nf«:oiusr?tg:zg;ai@um
I 5 R A 1 . . ‘
mgasm‘:‘;?mlcx& 2200 Paseo Verde Pkwy,, Suite 250 L DRYANT JAQUEZ
Coltonin e Henderson, NV 89052 HADI R, SEVED-ALL
PATERNOD C. JURANI Phone: (702) 369-5960 BRIAN I1. TRAN
Fax: (702) 369-4955 CORY B JONES
, CATHERINE K, MASON
CHRISTINE A, CHUNG
HANIET. NGUYEN
THOMAS B, SONG
S, SHELLY RAISZADEH
SHANNON C, WILLIAMS
ABTINSHAKOURP
LAWRENCE R. BOIVIN
RICK J, NEJORAOFF
ERIAN M, LUNA
December 6, 2012
ALESSI & KOENIG, LLC
9500 W, FLAMINGO ROAD, SUITE 100
LAS VEGAS, NV 89147
Re:  Property Address: 5316 Clover Blossom Court
Account ID; 30488
LOAN #: 2260

MBBW File No. 12-H2280
Dear Sir/Madame:

As you may recall, this firm represents the interests of Bank of America, N, A., as successor by merger to
BAC Home Loans Servicing, LP (hereinafter “BANA”) with regard to the issues set forth herein. We
have received correspondence from your firm regarding our inquiry into the “Super Priority Demand
Payoff” for the above referenced property. The Statement of Account provided by you in regards to the
above-referenced address shows a full payoff amount of $4,186.00. BANA is the beneficiary/servicer of
the first deed of frust loan secured by the property and wishes to satisfy its obligations to the HOA,
Please bear in mind that:

NRS 116.3116 governs liens against units for assessments. Pursuant to NRS 116,3116;

The association has a lien on a unit for:
any penalties, fees, charges, late charges, fines and interest charged pursuant to paragraphs (j) to
(), inclusive, of subsection I of NRS 116,3102 are enforceable as assessments under this section

While the HOA may claim a lien under NRS 116,3102 Subsection (1), Paragraphs (j) through (n) of this
Statute clearly provide that such a lien is JUNIOR to first deeds of trust to the extent the lien is for fees
and charges imposed for collection and/or attorney fees, collection costs, late fees, service charges and
interest, See Subsection 2(b) of NRS 116.3116, which states in pertinent part:
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2. A lien under this section is prior to all other liens and encumbrances on a unit except:
(b) A first security interest on the unit recorded before the date on which the assessment sought to
be enforced became delinquent. .

The lien is also prior to all sccurity interests described in paragraph (b) to the extent of the

assessments for common_expenses...which would have become due in the absence of
acceleration during the 9 months immediately preceding institution of an action to enforce

the lien,

Based on Section 2(b), a portion of your HOA lien is arguably prior to BANA’s first deed of trust,
specifically the nine months of assessments for common expenses incurred before the date of your notice
of delinquent assessment, As stated above, the payoff amount stated by you includes many fees that are
junior to our client’s first deed of trust pursuant to the aforementioned NRS 116,3102 Subsection (1),
Paragraphs (j) through (n). Nevertheless, due to the Nevada Real Estate Division’s Advisory Opinion of
December 2010, which was recently ratified in the Nevada Supreme Court’s non-published opinion on
May 23, 2012, our client wishes to also make a good-faith tender of your collection costs as part. of the
super-priority amount, Bear in mind that NRS 116.310313(1) only allows “[a]n association [to] charge a
unit’s owner reasonable fees 1o cover the costs of collecting any past due obligation.” Here, reasonable
collection costs in relation to my client’s position as the first deed of trust lienholder, as opposed to a unit
owner, is thought to be $999.50.

Thus, our client has authorized us to make payment to you in the amount of $1,494,50, which takes into
account both the maximum 9 months worth of common assessments as well as reasonable collection costs
to- satisfy its obligations to the HOA as a holder of the first deed of trust against the property. Thus,
enclosed you will find a cashier’s check made out to Alessi & Koenig, LLC in the sum of $1,494.50,
This is a non-negotiable amount and any endorsement of said cashier’s check on your part, whether
express or implied, will be strictly construed as an unconditional acceptance on your part of the facts
stated herein and express agreement that BANA's financial obligations towards the HOA in regards to the
real property located at 5316 Clover Blossom Court have now been “paid in full”,

Thank you for your prompt attention to this matter. If you have any questions or concerns, 1 may be
reached by phone directly at (702) 942-0412.

Sincerely,

MILES, BAUER, BERGSTROM & WINTERS, LLP

Rock K. Jung, Esq.
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Miles, Bauer, Bergstrom & Winters, LLP Trust Acct

12-H2280

Initials: NEG

£

Payes: Alessi & Koenig, LLC Check#: 17657 Date: 12/4/2012 Amount:  1,494.50
Inv, Date | Reference # [Description Inv. Amount| Case#® Mattor Description Cost Amouny
12472012 30488 To Cure HOA Daficiency 1,494.5( '

, Mlles. Bauer Bargstrom & WInters, [..LP - Bank of America . .. : 17657 "
Trust Account™ ™ - - 1100 N. Grizen Vallgy Parkway ) RN RS
1231 E. Dyer Road #100 ﬂgndewon' NV39074 e . ’ Lo ' s
Santa Ana, CA 92705 16-56/1220 Bata: 1242012 o
Phone: (714) 481-8100 1020 L 5

| 12-H2280 Ainount $***1,494.50 5
Loan # 2260 : — — o
Pay $"***One Thousand, Four Hundred Ninety-Four & 50/100 Dollars Check Vold After 80 Days . ﬁ
to the order of - §
Alessi & Koenlg, LLC %
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Electronically Filed

07/29/2015 01:52:04 PM

ROPP i 4 Sniirn

MICHAEL F. BOHN, ESQ.

Nevada Bar No.: 1641 CLERK OF THE COURT
mbohni@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.

376 East Warm Springs Road, Ste. 140

Las Vegas, Nevada 89119

(702) 642-3113/(702) 642-9766 FAX
Attorney for plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
5316 CLOVER BLOSSOM CT TRUST CASE NO.: A-14-704412-C
DEPT NO.: XXIV
Plaintiff,

VS.

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1; and CLEAR RECON
CORPS

Defendants.

REPLY IN SUPPORT OF PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT
AND OPPOSITION TO COUNTERMOTION FOR SUMMARY JUDGMENT, OR
ALTERNATIVELY, FOR RULE 56(F) RELIEF

Plaintiff, 5316 Clover Blossom Ct Trust, by and through its attorney, Michael F. Bohn, Esq.,
submits the following points and authorities in support of its motion for summary judgment, filed on May
18,2015, and in opposition to defendant U.S. Bank’s countermotion for summary judgment, filed on July
22,2015,

11/

/1
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POINTS AND AUTHORITIES

1. NRS Chapter 116 is not facially unconstitutional and does not violate due process
because “state action” is not involved and because the statute requires that copies
of the notice of default and the notice of sale be mailed to holders of “subordinate”
interests.

Atpage 5 of its opposition and countermotion, defendant asserts that “the Nevada Legislature has
provided only a ‘request-notice’ or ‘opt-in’ provision; which requires notice on/y if the junior lienholder

34

— here the holder of a first deed of trust — requests notice in advance.” As discussed at page 12 of
plaintiff’s motion for summary judgment and at pages 4 and 5 below, the Nevada Supreme Court

recognized in SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408,

411 (2014)that NRS 116.31168(1) expressly incorporates the provisions of NRS 107.090(3)(b) and NRS
107.090(4) that required the HOAs foreclosure agent to mail copies of both the notice of default and the
notice of sale to defendant even if defendant did not “request-notice” or “opt-in” to receive notice.
Furthermore, Exhibits 3 and 4 to plaintiff’s motion prove that copies of both the notice of default and the
notice of trustee’s sale were mailed to the defendant at the address listed for the defendant in the
assignment of deed of trust recorded on June 20, 2011,

Atpage 6 of its opposition and countermotion, defendant asserts that “the Nevada Supreme Court
has held that a private party’s deprivation of another private party’s ‘significant property interest’
pursuant to a Nevada statute entitles the property owner to ‘federal and state due process’” even where

“[n]o state actor was involved in placing the lien.” To the contrary, in the case of J.D. Construction, Inc.

v. Ibex International Group, LLC, 126 Nev. Adv. Op. 36, 240 P.3d 1033 (2010), the Court applied due

process requirements to the judicial remedy provided by NRS 108.2275 to expunge a frivolous or
excessive lien, which required a hearing in the district court. The foreclosure of a mechanic’s lien
pursuant to NRS 108.293 also requires the filing of a civil action in “any court of competent jurisdiction
that is located within the county where the property upon which the work of improvement is located . .
.. NRS Chapter 116, on the other hand, provides for a non-judicial foreclosure process that does not
involve a “state actor.”

Defendant also quotes from the case of Connolly Development, Inc. v. Superior Court, 17 Cal.
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3d 803, 553 P.2d 637 (1976), to argue that the private enforcement procedure to enforce a mechanic’s
lien was “only made possible, by explicit state authorization.” On the other hand, in finding that “the
imposition and enforcement of mechanic’s liens and stop notices constitute state action,” the court stated
that the lien “becomes effective only upon recordation with the county recorder, an official of the state;
moreover, it can be enforced only by resort to the state courts.” 17 Cal. 3d at 815. In footnote 14, the
court also stated: “We do not therefore rest our holding that stop notice procedures involve state action
merely upon the fact the procedure was created by statute.”

In Lugar v. Edmondson Oil Co., Inc., 475 U.S. 922 (1982), the Supreme Court recognized that

“[o]ur cases have accordingly insisted that the conduct allegedly causing the deprivation of a federal right
be fairly attributable to the State” and that “fair attribution” required a two-part approach: 1) “the
deprivation must be caused by the exercise of some right or privilege created by the State”; and 2) “the
party charged with the deprivation must be a person who may fairly be said to be a state actor.” Id. at
937. In Lugar, the Court found that “joint participation” between a private party and the Clerk of the state
court who 1ssued a writ of attachment, which was then executed by the County Sheriff, satisfied the “state
actor” requirement. As noted above, no “state actor” is involved in the nonjudicial foreclosure process
provided by NRS 116.31162 to NRS 116.31168, and by incorporation, NRS 107.090.

The Court in Lugar cited its prior ruling in Flagg Bros., Inc. v. Brooks, 436 U.S. 149 (1978), and

the Court acknowledged that even where the state was responsible for creating a statute, “[a]ction by a
private party pursuant to this statute, without something more, was not sufficient to justify a

characterization of that party as a “state actor.”” 475 U.S. at 939. Similarly, in the case of Apao v. Bank

of New York, 324 F.3d 1091, 1092 (9th Cir. 2003), the Court of Appeals rejected a due process challenge

to Hawaii’s nonjudicial foreclosure statute and stated that there had been “no legal or historical

development in the intervening years that would require a departure from prior authority.”

The decision in Mennonite Bd. of Missions v. Adams, 462 U.S. 791 (1983), cited by defendant

at page 7 of its opposition and countermotion, is unlike the present case because that case involved a tax
sale conducted by the county treasurer and because the Indiana statute did not require any written notice

to be provided by mail or personal service to mortgagees whose liens were inferior to the tax lien. No

3
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state action is involved in a nonjudicial foreclosure sale by an HOA, and written notices must be mailed
to holders of interests “subordinate” to the HOA’s lien.

Atpage 7 of'its opposition and countermotion, defendant asserts that “Nevada’s HOA Lien Statute
does not require that mortgagees be provided with actual notice of the HOA foreclosure sale that can
extinguish their property interest,” and defendant focuses only on the language in NRS 116.31162,
116.31163, and NRS 116.311635. NRS 116.31168(1), on the other hand, expressly incorporates the
provisions of NRS 107.090 and applies them to an HOA lien foreclosure “as if” the lien were a deed of
trust being foreclosed. NRS 107.090(3)(b) and NRS 107.090(4) require that written notice be mailed
to “cach other person with an interest” whose interest is “subordinate” to the HOA’s super priority lien
even where the person does not “request” or “opt-in” to receive notice.

At page 9 of its opposition and countermotion, defendant requests that this court adopt the non-
binding decisions by Judge Delaney and Judge Tao and find that “[t]he notice provision here renders the
HOA Lien Statute unconstitutional. Both of these decisions, however, ignore the express provisions of
NRS 107.090, as incorporated by NRS 116.31168(1), that require copies of both the notice of default and
the notice of sale to be mailed to holders of “subordinate” interests even if they do not record or mail to
the HOA a request for notice.

In SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408

(2014), the Nevada Supreme Court specifically addressed and rejected the argument that the notice
requirements in NRS Chapter 116 are unconstitutional. The Court painstakingly went through cach of
the foreclosure requirements in NRS Chapter 116 and called the statutory scheme “elaborate.” In
rejecting U.S. Bank’s claim that there was a due process violation, the Court stated:
U.S. Bank makes two additional arguments that merit brief discussion. First, the lender
contends that the nonjudicial foreclosure in this case violated its due process rights.
Second, 1t invokes the mortgage savings clause in the Southern Highlands CC & Rs,

arguing that this clause subordinates SHHOA's lien to the first deed of trust. Neither
argument holds up to analysis.

1.
SFR 1s appcaling the dismissal of its complaint for failure to state a claim upon which

relief can be granted. NRCP 12(b)(5). The complaint alleges that “the HOA foreclosure
sale complied with all requirements of law, including but not limited to, recording and

4
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mailing of copies of Notice of Delinquent Assessment and Notice of Default, and the
recording, posting and publication of the Notice of Sale.” It further alleges that, “prior to
the HOA foreclosure sale, no individual or entity paid the super-priority portion of the
HOA Lien representing 9 months of assessments for common expenses.” In view of the
fact that the “requirements of law” include compliance with NRS 116.31162 through
NRS 116.31168 and by incorporation, NRS 107.090, see NRS 116.31168(1), we
conclude that U.S. Bank's due process challenge to the lack of adequate notice fails, at
least at this early stage in the proceeding. (emphasis added)

334 P.3d at 417-418.
NRS 116.31168 provides in part:

Foreclosure of liens: Requests by interested persons for notice of default and election
to sell; right of association to waive default and withdraw notice or proceeding to
foreclose.

1. The provisions of NRS 107.090 apply to the foreclosure of an association’s lien
as if a deed of trust were being foreclosed. The request must identify the lien by stating
the names of the unit’s owner and the common-interest community. (emphasis added)

NRS 107.090 provides in part:

Request for notice of default and sale: Recording and contents; mailing of notice;
request by homeowners’ association; effect of request.

1. Asused in this section, “person with an interest” means any person who has or claims
any right, title or interest in, or lien or charge upon, the real property described in the deed
of trust, as evidenced by any document or instrument recorded in the office of the county
recorder of the county in which any part of the real property is situated.

2. A person with an interest or any other person who is or may be held liable for any
debt secured by a lien on the property desiring a copy of a notice of default or notice of
sale under a deed of trust with power of sale upon real property may at any time after
recordation of the deed of trust record in the office of the county recorder of the
county in which any part of the real property is situated an acknowledged request for a
copy of the notice of default or of sale. The request must state the name and address of
the person requesting copies of the notices and identify the deed of trust by stating the
names of the parties thereto, the date of recordation, and the book and page where it is
recorded.

3. The trustee or person authorized to record the notice of default shall, within 10 days
after the notice of default is recorded and mailed pursuant to NRS 107.080, cause to be
deposited in the United States mail an envelope, registered or certified, return receipt
requested and with postage prepaid, containing a copy of the notice, addressed to:

(a) Each person who has recorded a request f{or a copy of the notice; and

(b) Each other person with an interest whose interest or claimed interest is
subordinate to the deed of trust.

4. The trustee or person authorized to make the sale shall, at least 20 days before the date
of sale, cause to be deposited in the United States mail an envelope, registered or certified,

5

167




b

O 'S

N 0 1 O n

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

return receipt requested and with postage prepaid, containing a copy of the notice of time
and place of sale, addressed to each person described in subsection 3. (emphasis added)

NRS 107.090 includes both an “opt in” provision for “any” person with an interest and a
“mandatory” notice provision for holders of “subordinate” interests. As provided by NRS 107.090(2),
any “person with an interest” can record “an acknowledged request for a copy of the notice of default or
of sale.”

When a deed of trust is foreclosed, NRS 107.090(3 }(a) requires that a copy of the notice of default
be mailed to each person who has recorded a request for notice. NRS 107.090(3)(b) requires that a copy
of the notice of default also be mailed to “[e]ach other person with an interest whose interest or claimed
interest is subordinate to the deed of trust.”

The definition of “person with an interest” in NRS 107.090(1) includes holders of “any right, title
or interest in, or lien or charge upon, the real property.” This definition includes holders of deeds of trust.
NRS 107.090(3 }(b) therefore requires that notice be mailed to holders of deeds of trust “subordinate” to
“the deed of trust” being foreclosed even if they do not record a request for notice.

NRS 107.090(4) requires that a copy of the notice of sale be mailed to the same persons.

The notice requirements in NRS 107.090(3)(b) and 107.090(4) apply regardless of whether the
holder of the subordinate interest (deed of trust) records a request for a copy of the notice in order to
qualify to receive the notice required by NRS 107.090(3)(a). If notice was required only for those
persons who had recorded a request for notice, there would be no reason for NRS 107.090(3)(b)
to exist because all such persons would already be covered by NRS 107.090(3)(a). Because NRS
107.090(3)(a) and NRS 107.090(3)(b) are connected by the word “and,” the statute without question
requires that notice be provided both to holders of interests who have recorded a request for notice and
to holders of “subordinate” interests even if they have not recorded a request for notice.

NRS 116.31168(1) expressly incorporates “[t]he provisions of NRS 107.090" and not just the
provisions of NRS 107.090(3) that requires mailing of the notice of default. As noted above, NRS
107.090(4), which is without question one of the provisions of NRS 107.090, requires that a copy of the

notice of sale be mailed to “cach person described in subsection 3.” Because a copy of the notice of
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default must be mailed by a foreclosing HOA to every holder of every type of interest “subordinate” to
“the association’s lien,” a copy of the notice of sale must also be mailed to each such person.

NRS 116.31168(1) states that NRS 107.090 is to be applied to an HOA’s foreclosure of its lien
“as if a deed of trust were being foreclosed.” (emphasis added) This means that the words “deed of trust”
at the end of NRS 107.090(3) need to be read as if the words “association’s lien” appeared in their place.
The plain intent of NRS 116.311168(1) is that NRS 107.090 be applied to an HOA foreclosure to require
that written notice be mailed to each holder of an interest who has recorded a request for notice and each
holder of an interest “subordinate” to the association’s lien regardless of whether the holder has

recorded a request for notice.

In State v. Steven Daniel P. (In re Steven Daniel P.), 129 Nev., Adv. Op. 73,309 P.3d 1041, 1046

(2013), the Nevada Supreme Court applied the concept of incorporating a statute by reference in the
context of NRS Chapter 62C and stated:

The United States Supreme Court has held that “[w]here one statute adopts the particular
provisions of another by a specific and descriptive reference to the statute or provisions
adopted, the effect is the same as though the statute or provisions adopted had been
incorporated bodily into the adopting statute.” Hassett v. Welch, 303 U.S. 303,314 (1938)
(quoting 2 J.G. Sutherland & John Lewis, Statutes and Statutory Construction 787 (2d ed.
1904)); see also State ex rel. Walsh v. Buckingham, 58 Nev. 342, 349, 80 P.2d 910, 912
(1938) (“A statute by reference made a part of another law becomes incorporated in it and
remains so as long as the former is in force.”)

Consequently, the provisions of NRS 107.090 requiring that copies of both the notice of default and the
notice of sale be mailed to holders of interests “subordinate” to the HOA’s lien must be read as if they
were “incorporated bodily” into NRS Chapter 116.

The Nevada Supreme Court has directed that courts must construe statutes to give meaning to all
of their parts and language, and courts arc to read each sentence, phrase, and word to render it

meaningful within the context of the purpose of the legislation. Board of County Comm'rs v. CMC of

Nevada, 99 Nev. 739, 744, 670 P.2d 102, 105 (1983). (emphasis added)
The Nevada Supreme Court has also stated that a statute should be interpreted to give the terms
their plain meaning, considering the provisions as a whole, so as to read them in a way that would not

render words or phrases superfluous or make a provision nugatory. Southern Nevada Homebuilders v.
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Clark County 121 Nev. 446, 117 P.3d 171 (2005). (emphasis added) A statute should be construed so that

no part is rendered meaningless. Public Emplovyees’ Benefits Program v. Las Vegas Metropolitan

Police Department 124 Nev. 138, 179 P.3d 542 (2008). (emphasis added) When the language of'a statute

is plain and unambiguous, a court should give that language its ordinary meaning and not go beyond it.

City Council of Reno v. Reno Newspapers, 105 Nev. 886, 891, 784 P.2d 974, 977 (1989).

The Nevada Supreme Court has recognized a general presumption that statutes will be interpreted

in compliance with the Constitution. Screika v. State, 114 Nev. 142, 955 P.2d 175, 180 (1998). The

Nevada Supreme Court has stated that “statutes must be construed consistent with the constitution and,

where necessary, in a manner supportive of their constitutionality.” Foley v. Kennedy, 110 Nev. 1295,

1300, 885 P.2d 583, 586 (1994). Where a statute is susceptible to both a constitutional and an
unconstitutional interpretation, the court is obliged to construe the statute so that it does not violate the

constitution. Whitehead v. Nevada Commission on Judicial Discipline, 110 Nev. 380, 878 P.2d 913,919

(1994), citing Sheriff v. Wu, 101 Nev. 687, 708 P.2d 305 (1985).

In the order entered by Judge Delaney on May 7, 2015, cited at page 9 of defendant’s opposition
and countermotion, Judge Delaney adopted the defendant’s argument that “reference to NRS 107.090
does not salvage the federal or state constitutionality of the Statute because Plaintiff’s construction of
NRS 107.090 as mandating notice to lenders before foreclosure would render superfluous the express
‘opt-1n” notice provisions contained in NRS 116.3116, in violation of rules of statutory construction.”
To the contrary, NRS 107.090(3)(b) mandates notice only to holders of “subordinate” liens, while the
“opt-in” provisions in NRS 116.31163 and NRS 116.311635 apply to “[e]ach person who has requested
notice pursuant to NRS 107.090 or 116.31168.” Because more persons qualify to request notice under
NRS 116.31163 and NRS 116.311635 than are automatically required to receive notice under NRS
107.090(3)(b), (4), as incorporated by NRS 116.31168(1), the opt-in provisions of NRS 116.31163 and
NRS 116.311635 are not made superfluous.

Furthermore, NRS 107.090 contains both an “opt-in” provision in NRS 107.090(2) and
107.090(3)(a) and “mandatory” notice provisions for holders of “subordinate” interests in NRS

107.090(3)}(b), (4), and no court has found that the “mandatory” notice provisions in NRS 107.090 render

8
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the “opt-in” provisions in NRS 107.090 “superfluous.” If defendant’s interpretation were correct, then
every nonjudicial foreclosure of a deed of trust would also be unconstitutional.

The order entered by Judge Tao on January 6, 2014 focused only on the notice provisions in NRS
116.11635 and did not address the notice requirements in NRS 107.090 that are incorporated by NRS
116.3168(1).

The foreclosure procedures for HOA liens found in NRS Chapter 116 mirror the statutory

procedures provided for foreclosures of trust deeds in NRS 107.080. In the case of Charmicorv. Deaner,

572 F.2d 694 (9th Cir. 1978), the federal appeals court ruled that the statutory procedure for non-judicial
foreclosure sales provided in NRS 107.080 did not transform the private action into state action for due
process purposes.

The statutory requirements for the foreclosure procedures under NRS Chapter 116 for an HOA

foreclosure and under NRS 107.080 for a bank foreclosure are detailed in the following graph:

HOA Foreclosure Statutory Requirement Bank Foreclosure

NRS 116.31162(1)(a) Delinquency by homeowner NRS 107.080(1)

NRS 116.31162(1)(a) Mail notice of delinquency to No statutory requirement but
homeowner required by terms of deed of

trust

NRS 116.31162(1)(b) Execute notice of default and
election to sell (NOD) that NRS 107.080(2)(b)
describes the deficiency in
payment

NRS 116.31162(1)(a) Record NOD NRS 107.080(3)

NRS 116.31162(2)(b) Mail NOD by certified or

registered mail, return receipt | NRS 107.080(3)
requested to homeowner

NRS 116.31163 and NRS Mail NOD to interested parties | NRS 107.090(3)(a)
116.31168(incorporating who request notice

requirements of NRS 107.090)

NRS 116.31168 Mail NOD to subordinate NRS 107.090(3)(b)

(incorporating requirements of | claim holders
NRS 107.090)

NRS 116.31162(1)(c) Failure to pay for 90 days after | NRS 107.080(3)
NOD i1s recorded and mailed

171




b

O 'S

N 0 1 O n

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

HOA Foreclosure Statutory Requirement Bank Foreclosure

NRS 116.311635(1)(a) Give notice of the time and NRS 107.080(4)
place of the sale in the manner
and for a time not less than that
required by law for the sale of
real property upon
execution/posting in a public
place and on property

NRS 116.311635(1)(a)(1) Mail Notice of Sale (NOS) to | NRS 107.080(4)
homeowner

NRS 116.311635(1)(b)(1) and | Mail NOS to interested partics | NRS 107.090(4)

NRS 116.311635(1)(b)(3) who request notice

NRS 116.31168 (incorporating | Mail NOS to subordinate claim | NRS 107.090(4)
requirements of NRS 107.090) | holders

NRS 116.311635(1)(b)(3) Mail NOS to Ombudsman No statutory requirement
NRS 116.311635(2) Post NOS on property or NRS 107.080(4)
personally deliver to
homeowner

The exhibits to plaintiff’s motion prove that the HOA’s foreclosure agent mailed copies of both
the notice of default and the notice of sale to plaintiff. Furthermore, as noted above, NRS 116.31166
expressly provides that the recitals in the foreclosure deed are “conclusive proof” that the HOA’s
foreclosure agent mailed both of the required notices to defendant.

NRS 116.31168(1) incorporates the exact notice requirements that are used by lenders like
plaintiff when they foreclose their deeds of trust. Because these notice requirements are constitutional
when used to foreclose a deed of trust, they are also constitutional when used to foreclose an HOA
assessment lien.

NRS 116.31168, and by incorporation, NRS 107.090, provide holders of “subordinate” deeds of
trust with adequate notice prior to an HOA foreclosure sale. The statutory foreclosure process does not
violate due process and is not facially unconstitutional.

2. The defendant’s dispute with the HOA’s foreclosure agent over the amount of the

HOA’s “superpriority” lien does not make the HOA lien statute unconstitutional

as applied to this case.

Atpage 11 of its opposition and countermotion, defendant states that “[nJone of the documents

10
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recorded by the HOA provided notice of the super-priority amount prior to the foreclosure sale.”

However, in SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408,

418 (2014), the Supreme Court expressly held that “it was appropriate to state the total amount of the
lien.”

Defendant also asserts that Exhibit H to defendant’s opposition and countermotion states that “the
HOA and the HOA Trustee — refused to provide U.S. Bank with the super-priority amount.” To the
contrary, Paterno C. Juarani’s letter of November 21, 2012 did not request that the HOA provide U.S.
Bank with the superpriority amount of the HOA’s lien. The letter instead includes Mr. Juarani’s
arguments as to what amounts should be included in the superpriority lien and offered to pay only that
amount. (Exhibit H-1) As evidenced by Exhibit H-2, the HOA’s foreclosure agent provided a full
breakdown of fees, interest, and costs totaling $1,765.00 that were included in the total licn amount of
$4,186.00 listed on page 2 of Exhibit H-2. The HOA also provided an itemized list of the assessments
and late fees on page 3 of Exhibit H-2.

Instead of paying the amount requested by the HOA foreclosure agent, Exhibit H-3 shows that
Mr. Juarani calculated the amount of the superpriority lien without the participation of the HOA or its
foreclosure agent. On December 6, 2012, Bank of America tendered the amount of $1,494.50 to the
HOA’s foreclosure agent subject to the following conditions:

This 1s anon-negotiable amount and any endorsement of said cashier’s check on your part,

whether express or implied, will be strictly construed as an unconditional acceptance on

your part of the facts stated hercin and express agreement that BANA’s financial

obligation towards the HOA in regards to the real property located at 5316 Clover

Blossom Court has now been “paid in full”.

Exhibit H-4 shows that the check for $1,494.50 was promptly returned by the HOA.

Following the rejection of its attempted tender, however, defendant took no action to prevent the
HOA from completing the foreclosure of its superpriority lien at the public auction held on January 16,
2013.

At page 12 of its opposition and countermotion, defendant states that “[t]he Due Process Clause

requires that a party be provided actual notice and an actual opportunity to be heard prior to the

deprivation of that party’s property interest.” As noted above, NRS 107.090(3)(b), (4), as incorporated

11
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by NRS 116.31168(1), required that the HOA mail to defendant copies of both the notice of default and
the notice of sale. Exhibits 3 and 4 attached to plaintiff’s motion for summary judgment prove that both

of these notices were mailed to defendant within the time periods required by the statute.

In J.D. Construction, Inc. v. Ibex International Group, LLC, 126 Nev. Adv. Op. 36, 240 P.3d

1033, 1040 (2010), the Nevada Supreme Court rejected a due process challenge to the judicial procedure
provided by NRS 108.2275 to expunge a mechanic’s lien as {rivolous or excessive. The Court stated:

As the United States Supreme Court recognized in Mathews, due process is not a fixed
concept susceptible to rigid definition. 424 U.S. at 334, 96 S.Ct. 893. Instead, "[d]Jue
process is flexible and calls for such procedural protections as the particular situation
demands." Id. (quoting Morrissey v. Brewer, 408 U.S. 471, 481, 92 S.Ct. 2593, 33
L.Ed.2d 484 (1972)). Due process is satisfied where interested parties are given an
"opportunity to be heard at a meaningful time and in a meaningful manner." Id. at 333, 96
S.Ct. 893 (internal quotation omitted).

After the HOAs foreclosure agent returned the check for $1,494.50 tendered by counsel for Bank
of America on December 6, 2012, defendant had ample time to either file a legal action to enjoin the

foreclosure sale or stop the sale by “paying the entire amount and requesting a refund of the balance” as

stated by the Nevada Supreme Court in SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv.

Op. 75, 334 P.3d 408, 418 (2014). Instead, Defendant knowingly allowed the HOA to complete the
foreclosure of its “prior” lien without any notice to bidders that defendant had an undisclosed objection
to the sale.

3. Defendant did not make an effective tender to prevent the HOA from foreclosing
on the super priority lien.

At page 14 of its opposition and countermotion, defendant asserts that “[b]y tendering the full
super-priority amount prior to the foreclosure, Bank of America extinguished the super-priority portion
of the HOAs lien, thus redeeming the first-priority position of U.S. Bank’s Deed of Trust prior to the

b4

foreclosure sale.” Defendant cites no authority for this argument.

As noted above, Exhibit 3 to the affidavit of Douglas E. Miles (Exhibit H to defendant’s
opposition) reveals that the payment of $1,494.50 offered by Paterno C. Jurani, Esq. and rejected by Alesi
& Koenig was calculated based on number of assumptions by Mr. Jurani for which defendant has

produced no evidence. Further, the payment was tendered on the express conditions set forth above at

12
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page 11.
In the case of Moeller v. Lien, 25 Cal. App. 4th 822, 30 Cal. Rptr. 2d 777 (1994), the respondent

allowed a trustee’s sale to go forward even though the respondent had available cash deposits to pay off
the loan. Id. at 828. The trial court granted the respondent’s request to set aside the sale because “[t]he
value of the property was four times the amount of the debt/sales price.” 1d. at 829. Reversing the trial
court, the Court of Appeals stated:

Since the presumption is rebuttable as to purchasers other than bona fide purchasers, the
purchaser’s title may in some instances be recovered by the trustor in an attack on the
validity of the sale. (4 Miller & Starr, supra, §9:152, pp. 502-503.) As to a bona fide
purchaser, however, the presumptlon is conclusive. Thus as a general rule, a trustor has
no right to set aside a trustee’s deed as against a bona fide purchaser for value by
attacking the validity of the sale. (Homestead Savings v. Damiento, supra, 230 Cal.
App. 3d at p. 436.) The conclusive presumption precludes an attack by the trustor on a
trustee’s sale to a bona fide purchaser even though there may have been a failure to
comply with some required procedure which deprived the trustor of his right of
reinstatement or redemption. (4 Miller & Starr, supra, § 9:141, p. 463; cf. Homestead
v. Damiento, supra, 230 Cal. App. 3d at p. 436.) The conclusive presumption precludes
an attack by the trustor on the trustee’s sale to a bona fide purchaser even where the
trustee wrongfully rejected a proper tender of reinstatement by the trustor. Where
the trustor is precluded from suing to set aside the foreclosure sale, the trustor may recover
damages from the trustee. (Munger v. Moore (1970) 11 Cal. App 3d 1,9, 11 [89 Cal.
Rptr. 323].)

Id. at 831-832. (emphasis added)

Asnoted by the court in the case of Gaffney v. Downey Savings & Loan Ass’n, 200 Cal. App. 3d

1154, 1165, 246 Cal. Rptr. 421 (1988), “In]othing short of the full amount due the creditor is
sufficient to constitute a valid tender, and the debtor must at his peril offer the full amount.” (emphasis
added) In Gaffney, the court reversed a judgment for wrongful foreclosure entered in favor of the
borrowers and held that the lender properly rejected the borrowers’ cure payments because the borrowers
mailed the July and August payments and late charges in one envelope and the September payment in a
separate envelope. The court observed that “it is a debtor’s responsibility to make an unambiguous tender

of the entire amount due or else suffer the consequences that the tender is of no effect.” Id.

In Nguyen v. Calhoun, 105 Cal. App. 4th 428, 129 Cal. Rptr. 2d 436 (2003), the defaulting

borrower had entered into a contract to sell the subject property to the plaintiff. The trustee’s sale was

scheduled for July 10, 1998 at noon, and the lender agreed that it would postpone the sale if the borrower

13
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could prove that the plaintiff’s new loan had funded. The new loan funded on July 9, 1998 and escrow
closed on July 10, 1998, but the cure payment was not received by the lender until July 13, 1998.
Meanwhile, the trustee’s sale was held on July 10, and the defendant purchased the property. Plaintiff
sued to quiet title, and the trial court ruled in favor of the plaintiff. The court of appeals reversed because
the debt was not paid prior to the foreclosure sale. In particular, the court stated that in the absence of
a direction by the lender to mail a payment, “the payment is not effective until received by the creditor.”
1d. at 449,

The court also rejected the plaintiff’s argument that the sale could be set aside based on
“irregularity in the sale coupled with inadequate price.” Id. at 450. The court rejected this argument
because “[a] mistake that occurs outside (dehors) the confines of the statutory proceeding does not
provide a basis for invalidating the trustee’s sale.” Id. Because the plaintiff could prove no error in
connection with any statutorily required notices or with the bidding process at the sale, the
misunderstanding about postponing the sale did not constitute adequate grounds to invalidate the
trustee’s sale.

In the present case, plaintiff is a bona fide purchaser for value of the subject property without
notice of the claim by defendant that it attempted to cure the superpriority arrcarage prior to the HOA
foreclosure sale. The bona fide purchaser doctrine was adopted by the Nevada Supreme Court in the case

of Moresi v. Swift, 15 Nev. 215 (1880), where the court stated:

The rule that a man who advances money bona fide and without notice, will be protected
in equity, applies equally to real estate, chattels, and personal estate.

The case of Firato v. Tuttle, 48 Cal.2d 136, 139-140, 308 P.2d 333 (1957), involved a fact pattern

where real property was acquired by a third party after the trustee on a deed of trust had reconveyed the
trust deed without authority to do so. In ruling for the subsequent purchaser and encumbrancer, the
California Supreme Court held that the bona f{ide purchaser doctrine protected the later purchaser and
encumbrancer even though the original trust deed was reconveyed without authority. The court stated:
Instruments which are wholly void cannot ordinarily provide the foundation for good title
cven in the hands of an innocent purchaser, as where a deed has been forged or has not

been delivered. Trout v. Taylor, 220 Cal. 652, 656, 32 P.2d 968. It does not appear,
however, that section870 of the Civil Code should necessarily make the unauthorized
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reconveyance by a trustee void as to such a purchaser. Section 2243 of that code states:
“Everyone to whom property 1s transferred in violation of a trust, holds the same as an
involuntary trustee under such trust, unless he purchased it in good faith, and for a
valuable consideration.” (Emphasis added.) This section was also enacted in 1872 and has
been treated as correlative to section 870. Chapman v. Hughes, 134 Cal. 641, 657, 58 P.
298, 60 P, 974, 66 P. 982,

The rule indicated by section 2243, which would protect innocent purchasers for value
who take without any notice that the conveyance by the trustee was unauthorized,
1s in accord with the rule protecting such purchasers who acquire their interests from one
who holds a general power and who makes a conveyance for an unauthorized purpose, sce
Alcorn v. Buschke, 133 Cal. 655, 66 P. 15, and cascs cited, or from a trustce under a
secret trust. Ricks v. Reed, 19 Cal. 551; Rafftery v. Kirkpatrick, 29 Cal. App.2d 503, 508,
85 P.2d 147; Civil Code, 869. The protection of such purchasers is consistent ‘with the
purposc of the registry laws, with the settled principles of equity, and with the convenient
transaction of business.” Williams v. Jackson, 107 U.S. 478, 484, 2 S.Ct. 814, 819, 27
L.Ed. 529. It also finds support in the better reasoned cases from other jurisdictions
which have dealt with similar problems upon general equitable principles and in the
absence of statutory provisions. Simpson v. Stern, 63 App.D.C. 161, 70 F.2d 765,
certiorari denied 292 U.S. 649, 54 S.Ct. 859, 78 L.Ed. 1499; Williams v. Jackson, supra,
107 U.S. 478, 2 S.Ct. 814; Town of Carbon Hill v. Marks, 204 Ala. 622, 86 So. 903;
Lennartz v. Quilty, 191 1lI. 174, 60 N.E. 913; Millick v. O'Malley, 47 1daho 106, 273 P.
947; Dayv. Brenton, 102 lowa 482, 71 N.W. 538; Willamette Collection & Credit Service
v. Gray, 157 Or. 79, 70 P.2d 39; Locke v. Andrasko, 178 Wash. 145, 34 P.2d 444,

As section 2243 of the Civil Code must be read with section 870 of the same code and
because of the obvious desirability of protecting innocent purchasers for value who rely
in good faith upon recorded instruments under the circumstances presented here, we
conclude that plaintiffs were required to plead that respondents were not such innocent
purchasers for value in order to state a cause of action against them. In the absence of such
allegations, the trial court properly sustained respondents’ demurrers to plaintiffs' first
amended complaint. (emphasis added)

The California statute which is cited in the Firato case, Civil Code 2243, has a specific
requirement that the party claiming the statute’s protection be a bona fide purchaser. By contrast, the
Nevada statute, NRS 116.31166, contains no bona fide purchaser requirement. All that the statute

requires 1s winning the bidding process, tendering the money, and receiving a deed. This all occurred

Defendant has produced no evidence or even alleged that plaintiff was made aware that defendant
claimed that the HOA had wrongfully prevented it from curing the superpriority lien amount prior to the
sale. Instead, after defendant’s attempted tender was rejected, defendant allowed the HOA foreclosure
sale to plaintiff to take place without objection, and defendant allowed a “conclusive” deed to be recorded

in plaintiff’s favor. The “conclusive presumption” in NRS 116.31166 protects plaintiff’s title without

15

177




b

O 'S

N 0 1 O n

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

requiring that plaintiff prove it is a bona fide purchaser.

4. The “commercial reasonableness” requirements contained in the Uniform
Commercial Code do not apply to the HOA’s foreclosure sale in this case.

At pages 8 to 12 of its motion for summary judgment, plaintiff explained in detail why the
language contained in NRS 104.9610(2) requiring that a disposition of collateral secured by an Article
9 security interest must be “commercially reasonable” cannot be applied to limit the nonjudicial
foreclosure procedure expressly prescribed by NRS 116.31162 through NRS 116.31168 and, by
incorporation, NRS 107.090.

At page 16 of its opposition and countermotion, defendant asserts that the “obligation of good
faith” contained in NRS 116.1113 incorporates the definition of “good faith” contained in the Comment
to Section 1-113 of the UCIOA. The Comment to Section 1-113 of the UCIOA does not include any
requirement of “‘commercial” reasonableness. The Comment to Section 1-113 of the UCIOA instead
states that “good faith” means “observance of two standards: ‘honesty in fact’, and observance of
reasonable standards of fair dealing.” The word “commercial” does not appear in the definition.

Defendant then asserts that because the Comment to Section 1-113 of the UCIOA states that the
definition of “good faith” is “derived from and used in the same manner as . . . Sections 2-103(i}(b) and
7-404 of the Uniform Commercial Code,” the court should ignore the definition actually used in the
Comment to Section 1-113 of the UCIOA and instead interpret NRS 116.1113 as incorporating the
definition of “good faith” contained in NRS 104.1201(2)(t). On the other hand, NRS 104.1102 expressly
provides that Article 1 of the Uniform Commercial Code “applies to a transaction to the extent that is
governed by another Article of the Uniform Commercial Code.”

Nevada’s version of the Uniform Commercial Code does not contain its definition of “good faith”
in NRS 104.2013, so it cannot be incorporated by the reference in the Comment to Section 1-113 of the
UCIOA. Nevada’s version of the Uniform Commercial Code also does not include any provision stating
that any part of Article 2 of NRS Chapter 104, identified in NRS 104.1201 as “Uniform Commercial
Code — Sales,” applies to the foreclosure of an HOA lien.

Asnoted at page 10 of plaintiff’s motion for summary judgment, NRS 104.9109(4 (k) expressly
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provides that Article 9 of the Uniform Commercial Code does not apply to “[t]he creation or transfer of
an interest in or lien on real property” except for four specific exceptions. An assessment lien under NRS

Chapter 116 is not one of the listed exceptions.

In Golden v. Tomiyasu, 79 Nev. 503, 387 P.2d 989 (1963), cert. denied, 382 U.S. 844 (1965), the

Nevada Supreme Court refused to adopt the rule that when the inadequacy of price is so great as to shock
the conscience, it is sufficient justification to set aside a sale. The Court instead adopted the following
rule:

"However, even assuming that the price was inadequate, that fact standing alone
would not justify setting aside the trustee's sale. 'In California, it is a settled rule that
inadequacy of price, however gross, is not in itself a sufficient ground for setting aside a
trustee's sale legally made; there must be in addition proof of some element of fraud,
unfairness, or oppression as accounts for and brings about the inadequacy of price.”

(emphasis added)

387 P.2d at 995, quoting Oller v. Sonoma County Land Title Co., 137 Cal. App.2d 633, 290 P.2d

880 (1955).
In the present case, defendant has not offered any proof of this required “clement of fraud,

unfairness, or oppression.” The Nevada Supreme Court concluded its opinion in Golden v. Tomiyasu by

noting:

In virtually all foreclosures the trustor or mortgagor suffers a loss. He has not been able
to meet his obligation and loses the property. When the sale 1s by a trustee, as in the
present case, he loses it without an equity of redemption. If the sale is properly, lawfully
and fairly carried out, he cannot unilaterally create a right of redemption in himself. . . .
We regret, as do all courts facing such a situation, that the mortgagor or trustor must lose
his property, but we cannot arbitrarily afford reliefunder such circumstances as here exist.

387 P.2d at 997.

The Nevada Supreme Court applied this same rule in Long v. Towne, 98 Nev. 11, 639 P.2d 528,

530 (1982); Turner v. Dewco Services, Inc., 87 Nev. 14, 479 P.2d 462 (1971); Brunzell v. Woodbury,

85 Nev. 29, 449 P.2d 158 (1969).

At page 16 of its opposition, defendant cites the decision in Jones v. Bank of Nevada, 91 Nev.,

368, 535 P.2d 1279 (1975), as authority that “Nevada courts have confirmed that this commercial

rcasonableness standard applies to the disposition of collateral.” In Jones v. Bank of Nevada, the Court
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applied the provisions of NRS 104.9504(3) and NRS 107.9507(2) to a secured party’s repossession and
sale of an airplane. As noted above, however, NRS 104.9109(4)(k) expressly provides that Article 9 of

the Uniform Commercial Code does not apply to the HOA lien foreclosed in this case.

In footnote 4 at page 16 of its opposition, defendant cites the decision in Will v. Mill

Condominium Owners’ Association, 848 A.2d 336, 342 (Vt. 2004), as authority that “the commercial

reasonableness provision of UCIOA . . . has been wholly adopted in both Nevada and Vermont. Compare
NRS 116.1113, with 27A V.S.A. § 1-113.” As noted above, the definition of “good faith” adopted in
NRS 116.1113 does not require “commercial” reasonableness — the definition only requires “honesty in
fact” and “observance of reasonable standards of fair dealing,”

Unlike the nonjudicial foreclosure process providedinNRS 116.31162t0116.31168,27A V.S.A.
§ 3-116()) in Vermont’s version of the UCIOA requires that an association’s lien be judicially foreclosed
pursuant to 12 V.S.A. chapter 172 or subsection (0) of 27A V.S.A. § 3-116(j). 27A V.S.A. § 3-116(p)
expressly provides that “[e]very aspect of a foreclosure, sale, or other disposition under this section,
including the method, time, date, place, and terms, must be commercially reasonable.” Nevada’s version
of the UCIOA contains no such language.

Vermont’s version of the UCIOA also does not contain any statutory language similar to the
provision in NRS 116.31166(1) that the recitals in an HOA foreclosure deed “are conclusive proof of the
matters recited” or the provision in NRS 116.31166(2) that “[s]Juch a deed containing those recitals is
conclusive against the unit’s former owner, his or her heirs and assigns, and all other persons.”
(emphasis added)

The case of Dennison v. Allen Group Leasing Corp., 110 Nev. 181, 871 P.2d 288 (1994), cited

at page 17 of defendant’s opposition and countermotion, involved the application of California’s version
of the Uniform Commercial Code to the repossession and sale of two pieces of automobile repair
equipment. The Nevada Supreme Court reversed the summary judgment entered in favor of the secured
party because there were errors in the description of the equipment identified in the notice of sale, and
the secured party failed to produce proof of the content of the notice published in the L.A. Times. In the

present case, there is no dispute regarding the content of the notice of trustee’s sale recorded on October
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31, 2012 as instrument # 201210310000738 (Exhibit 4 to plaintiff’s motion) or the posting (Exhibit 5 to
plamtiff’s motion) and publication (Exhibit 6 to plaintiff’s motion) of this notice as required by NRS
Chapter 116.

Atpage 17 of its opposition and countermotion, defendant quotes from Levers v. Rio King Land

& Investment Co., 93 Nev. 95, 98-99, 560 P.2d 917, 920 (1977), that “[a] wide discrepancy between the

sale price and the value of the collateral compels close scrutiny into the commercial reasonableness of
the sale.” In Levers, however, the secured party mailed a letter to the debtor only 8 days before the sale,
the secured party and a former employee were the only people who attended the sale, there was no
cvidence that the sale was publicized in any manner, and the secured party purchased the collateral for
$100 at the sale and re-sold the collateral to a third party for $10,000.

Although the Nevada Supreme Court found that the sale in Levers was not commercially
reasonable, the Court reversed the district court’s judgment setting aside the sale and held that it was
enough that the secured party’s judgment be reduced by the $10,000 fair market value of the collateral.
In the present case, the exhibits to plaintiff’s motion establish that the HOA complied with every
requirement of NRS Chapter 116 to hold a public auction at which a third party, i.e. the plaintiff,
purchased the property for the high bid of $8,200.00.

In SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408, 417

(2014), the Nevada Supreme Court stated:
But the choice of foreclosure method for HOA liens is the Legislature's, and the
Nevada Legislature has written NRS Chapter 116 to allow nonjudicial foreclosure of
HOA liens, subject to the special notice requirements and protections handcrafted by the
Legislature in NRS 116.31162 through NRS 116.31168. (emphasis added)
The Nevada Supreme Court also stated: “If revisions to the foreclosure methods provided for in
NRS Chapter 116 are appropriate, they are for the Legislature to craft, not this court.” 1d. (emphasis
added) This court should reject defendant’s request that the court judicially impose a “commercial

reasonableness” requirement on every HOA foreclosure sale.

5. Defendant’s request for a continuance under NRCP 56(f) should be denied because
all facts supporting entry of judgment in plaintiff’s favor have been discovered.

Atpage 20 of its opposition and countermotion, defendant asserts that “U.S. Bank has not had the
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opportunity to develop several issues central to its defense to Plaintiff’s quiet title claim.” Each of the
areas 1dentified by defendant involve discovery of facts relating to the HOA’s compliance with the HOA
lien statute and whether the HOA conducted a commercially reasonable sale. Under Nevada law,
however, none of the facts that defendant seeks to discover can affect the extinguishment of defendant’s
deed of trust and plaintiff’s claim for quiet title.

As noted at page 18 above, pursuant to NRS 116.31166(1), the recitals in he HOA foreclosure
deed (Exhibit 1 to plaintiff’s motion) “are conclusive proof of the matters recited,” and pursuant to NRS
116.31166(2), “[s]uch a deed containing those recitals is conclusive against the unit’s former owner, his
or her heirs and assigns, and all other persons.” (emphasis added) The exhibits to plaintiff’s motion for
summary judgment prove that the recitals in the foreclosure deed are true and that the HOA and its
foreclosure agent complied with every statutory requirement for the public auction held on January 16,
2013.

Asrecognized by the court in Moellerv. Lien, 25 Cal. App. 4th 822, 30 Cal. Rptr. 2d 777 (1994),

although the information that defendant secks to discover regarding the payment rejected by the HOA,
the announcements made at the sale, and the particulars of the bidding process could support a claim for
wrongful foreclosure against the HOA and its foreclosure agent, they do not provide grounds to void the
sale to the plaintiff. Defendant also secks time to discover “whether all payments made to the HOA were
properly applied,” but NRS 116.31166(2) states: “The receipt for the purchase money contained in such
a deed is sufficient to discharge the purchaser from obligation to sce to the proper application of the
purchase money.”

CONCLUSION

The recitals in the foreclosure deed recorded on January 24, 2013 are “conclusive proof™ that the
HOA complied with the requirements identified in NRS 116.31166(1) for the issuance of a deed that is
“conclusive” against the defendant pursuant to NRS 116.31166(2). The HOA’s foreclosure of its
superpriority lien extinguished defendant’s “subordinate” deed of trust.
/1
/1
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Any claims arising from alleged defects in the foreclosure sale must be brought against the HOA
and its foreclosure agent and do not prevent the extinguishment of defendant’s deed of trust. As a result,
defendant’s request for additional time to conduct discovery provides no basis to deny relief to the
plaintiff at this time.

It is respectfully submitted that the Court should grant summary judgment in favor of plaintiff and
deny defendant’s countermotion for summary judgment, or alternatively, for Rule 56(1) relief.

DATED this 29th day of July, 2015

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s/ /Michael F. Bohn, Esq./
Michael F. Bohn, Esq.
376 E. Warm Springs Rd., Ste. 140
Las Vegas, NV 89119
Attorney for plaintiff

CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, | hereby certify that | am an employee of Law
Offices of Michael F. Bohn., Esq., and on the 29th day of July, 2015, an electronic copy of the REPLY
IN SUPPORT OF PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT AND OPPOSITION TO
COUNTERMOTION FOR SUMMARY JUDGMENT, OR ALTERNATIVELY, FOR RULE 56(F)
RELIEF was served on opposing counsel via the Court’s electronic service system to the following
counsel of record:

Melanie D. Morgan, Esq.

Tenesa S. Scaturro, Esq.
AKERMAN LLP

1160 Town Center Drive
Suite 330

Las Vegas, NV 89144

/s/ Marc Sameroff /
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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Nevada Bar No. 8215

TENESA S. SCATURRO

Nevada Bar No. 12488

AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Telephone: (702) 634-5000
Facsimile :  (702) 380-8572

Email: melanie.morgan@akerman.com
Email: tenesa.scaturro@akerman.com

Attorneys for U. S. Bank, N.A., successor trustee to
Bank of America, N.A., Successor by Merger to
LaSalle Bank, N.A., as Trustee to the holders of the
Zuni Mortgage Loan Trust 2006-OA1, Morigage
Loan Pass-Through Certificates Series 2006-OA1

DISTRICT COURT
CLARK COUNTY, NEVADA

5316 CLOVER BLOSSOM CT TRUST, Case No.: A-14-704412-C
Dept. XXIV
Plaintiff,
U.S. BANK, N.A’S SUPPLEMENTAL
V. , BRIEFING IN SUPPORT OF ITS
COUNTERMOTION FOR SUMMARY
U.S. BANK, N.A., SUCCESSOR TRUSTEE TO | JUDGMENT AND OPPOSITION TO
BANK OF AMERICA, N.A. SUCCESOR BY | PLAINTIFF’S MOTION FOR SUMMARY
MERGER TO LASALLE BANK, N.A., AS| JUDGMENT

TRUSTEE TO THE HOLDERS OF THE ZUNI
MORTGAGE LOAN TRUST 2006-OAl,
MORTGAGE LOAN  PASS-THROUGH
CERTIFICATES SERIES 2006-OA1

Defendants.

Defendant U.S. Bank, N.A., solely as Successor Trustee to Bank of America, N.A., successor
by merger to LaSalle Bank, N.A., as Trustee to the holders of the Zuni Mortgage Loan Trust 2006-
OA1, Mortgage Loan Pass-Through Certificates Series 2006-OA1 (U.S. Bank), hereby submits this
supplemental briefing addressing whether Bank of America’s super-priority tender extinguished the
HOA'’s super-priority lien and whether the deed recitals contained in the Trustee’s Deed Upon Sale

are conclusive proof that all requirements of law were satisfied.
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MEMORANDUM OF POINTS AND AUTHORITIES

I INTRODUCTION

U.S. Bank’s Countermotion for Summary Judgment should be granted because Bank of
America tendered the super-priority amount of the HOA’s lien prior to the foreclosure sale,
extinguishing that portion of the HOA’s lien. To the extent the super-priority tender did not
extinguish the super-priority lien, the HOA’s foreclosure sale was still invalid because the HOA’s
wrongful rejection of the super-priority tender violated the HOA’s obligation of good faith, and
caused the HOA Lien Statute to operate unconstitutionally as applied to the facts of this case.

Even if U.S. Bank’s Countermotion is denied, Plaintiff’s Motion for Summary Judgment
should also be denied because the Trustee’s Deed recitals are insufficient to prove that the HOA
complied with the HOA Lien Statute. Even if this Court were to hold that every recital contained in a
deed served as conclusive, irrefutable proof that the recited act took place, the Trustee’s Deed in this
case only contains recitals related to the notice provided by the HOA. If this Court is not inclined to
grant U.S. Bank’s Countermotion for Summary Judgment on the pure legal issue of the
constitutionality of the HOA Lien Statute, or based on the unrefuted evidence that Bank of America
tendered the super-priority amount prior to the sale, more discovery is necessary to determine
whether the HOA complied with the HOA Lien Statute.

11. ARGUMENT

A. Bank of America’s super-priority tender extinguished that portion of the HOA’s lien.

This Court should grant U.S. Bank’s Countermotion for Summary Judgment because Bank of
America’s super-priority tender extinguished that portion of the HOA’s lien prior to the foreclosure
sale. U.S. Bank has produced unrefuted evidence that it tendered $1,495.00 to the HOA Trustee prior
to the foreclosure sale. U.S. Bank’s Countermotion, Ex. H-3. This amount included not only the nine
months of delinquent assessments that constituted the statutorily-defined super-priority amount, but
also $999.50 for “reasonable collection costs.” Id. Inexplicably, the HOA Trustee rejected this

payment and proceeded with the foreclosure sale.

{3849200-v1-Johnson Supplemental Briefing. DOCX} 2

185




IN THE SUPREME COURT OF THE STATE OF NEVADA

U.S. BANK, N.A,,
Appellant,

VS.

5316 CLOVER BLOSSOM CT.
TRUST and COUNTRY GARDEN
OWNERS ASSOCIATION,

Case No. 75861

Respondents.

APPEAL

Electronically Filed
Oct 25 2018 09:58 a.m.
Elizabeth A. Brown
Clerk of Supreme Court

from the Eighth Judicial District Court, Department XXIV

The Honorable Jim Crockett, District Judge
District Court Case No. A-14-704412-C

APPELLANT’S APPENDIX
VOLUME |

ARIEL E. STERN, ESQ.
Nevada Bar No. 8276
JARED M. SECHRIST, ESQ.
Nevada Bar No. 10439
AKERMAN LLP
1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134
Telephone: (702) 634-5000

46765051;1

Docket 75861 Document 2018-42035



ALPHABETICAL INDEX TO APPELLANT’S APPENDIX

Name Volume Page
Amended Complaint 1 001
Country Garden Owners’ Association's Motion to 3 485
Dismiss the Crossclaims of U.S. Bank, National

Association

Country Garden Owners Association's Reply in 3 643
Support of Motion to Dismiss the Crossclaims of U.S.

Bank, National Association

Defendant U.S. Bank, N.A., as Trustee's Case Appeal 5 949
Statement

Defendant U.S. Bank, N.A., as Trustee's Notice of 5 946
Appeal

Findings of Fact, Conclusions of Law, and Judgment 1 198
Granting Quiet Title

Findings of Fact, Conclusions of Law, and Judgment 3 661
Minutes from April 3, 2018 Hearing on Motion for 4 908
Reconsideration

Minutes from December 12, 2017 Hearing on All 3 660
Pending Motions

Minutes from October 3, 2017 Hearing on Order 1 240
Vacating Judgment and Setting Further Proceedings

Re: The Court of Appeals Court Order Vacating

Judgment and Remanding

Motion for Summary Judgment 1 016
Motion to Dismiss Counterclaim 2 324
Notice of Completion of NRED Mediation 3 675
Notice of Entry of Findings of Fact, Conclusions of 3 680

Law

46765051;1




Notice of Entry of Order Denying U.S. Bank, N.A., as
Trustee's Motion for Reconsideration Under NRCP 59

940

Notice of Entry of Order Granting Country Garden
Owners' Association's Motion to Dismiss the
Crossclaims of U.S. Bank, National Association,
Findings of Fact, Conclusions of Law, and Judgment

921

Notice of Entry of Stipulation and Order Extending
Discovery (First Request)

210

Order Denying U.S. Bank, N.A., as Trustee's Motion
for Reconsideration Under NRCP 59

936

Order Granting Country Garden Owners' Association's
Motion to Dismiss the Crossclaims of U.S. Bank,
National Association, Findings of Fact, Conclusions of
Law, and Judgment

909

Order Vacating Judgment and Setting Further
Proceedings Re: The Court of Appeals Court Order
Vacating Judgment and Remanding

205

Plaintiff's Opposition to U.S. Bank, N.A., as Trustee's
Motion for Reconsideration Under NRCP 59

898

Plaintiff's Reply in Support of Motion to Dismiss
Counterclaim

496

Reply in Support of Plaintiff's Motion for Summary
Judgment and Opposition to Countermotion for
Summary Judgment, or Alternatively, for Rule 56(F)
Relief

163

Stipulation and Order Extending Discovery (First
Request)

206

Stipulation and Order to Amend Pleading and Add
Parties

218

Supplemental Authority in Support of Motion to
Dismiss Counterclaim

616

46765051;1




U.S. Bank, N.A., as Trustee's Answer to 5316 Clover 2 241
Blossom Trust's Amended Complaint, Counterclaims,
and Cross-Claims

U.S. Bank, N.A., as Trustee's Motion for 4 696
Reconsideration Under NRCP 59

U.S. Bank, N.A., as Trustee's Opposition To 5316 2 380
Clover Blossom Ct Trust's Motion to Dismiss
Counterclaim

U.S. Bank, N.A., as Trustee's Opposition to Country 3 508
Garden Owners Association's Motion to Dismiss

U.S. Bank, N.A.'s Opposition to Plaintiff's Motion for 1 075
Summary Judgment and Countermotion for Summary
Judgment Based on the Due Process Clause and
Tender, or Alternatively, for Rule 56(F) Relief

U.S. Bank, N.A.'s Supplemental Briefing in Support of 1 184
its Countermotion for Summary Judgment and
Opposition to Plaintiff's Motion for Summary
Judgment

CHRONOLOGICAL INDEX TO APPELLANT’S APPENDIX

Volume 1
Amended ComPIaINt ..o 001
Motion for Summary JUgMENT ........cccoeiieiiiie e 016

U.S. Bank, N.A.'s Opposition to Plaintiff's Motion for Summary Judgment
and Countermotion for Summary Judgment Based on the Due Process
Clause and Tender, or Alternatively, for Rule 56(F) Relief..........c..cccovveviennnnnn 075

Reply in Support of Plaintiff's Motion for Summary Judgment and
Opposition to Countermotion for Summary Judgment, or Alternatively,
FOr RUIE 56(F) RelIef ... .o e 163

46765051;1



U.S. Bank, N.A.'s Supplemental Briefing in Support of its Countermotion
for Summary Judgment and Opposition to Plaintiff's Motion for Summary
18 o (o]0 1= o TR UPUPR PP 184

Findings of Fact, Conclusions of Law, and Judgment Granting Quiet Title......... 198

Order Vacating Judgment and Setting Further Proceedings Re: The Court

of Appeals Court Order Vacating Judgment and Remanding ............cccccceeveenen, 205
Stipulation and Order Extending Discovery (First Request)........ccccovvveveereernnnne, 206
Notice of Entry of Stipulation and Order Extending Discovery

L R 0 11 L] TSR 210
Stipulation and Order to Amend Pleading and Add Parties...........ccccccvevveieennene, 218

Minutes from October 3, 2017 Hearing on Order Vacating Judgment and
Setting Further Proceedings Re: The Court of Appeals Court Order Vacating
Judgment and RemMaNdiNg ........cccveieiiiiiiiiiieiie e 240

Volume 2

U.S. Bank, N.A., as Trustee's Answer to 5316 Clover Blossom Trust's
Amended Complaint, Counterclaims, and Cross-Claims..........cc.ccccceovvviiieeninenn, 241

Motion to DiSMISS COUNTEICIAIM ....oeeeeeeee et 324

U.S. Bank, N.A., as Trustee's Opposition to 5316 Clover Blossom Ct Trust's
Motion to Dismiss COUNEErCIAIM ........ccoviiiiiiiiieie e 380

Volume 3

Country Garden Owners’ Association's Motion to Dismiss the Crossclaims

of U.S. Bank, National ASSOCIAtION .........cccviieiiiieiiiiesese e 485
Plaintiff's Reply in Support of Motion to DISMISS..........ccccevveviieiieiie e 496
U.S. Bank, N.A., as Trustee's Opposition to Country Garden Owners

ASSOCIation's MOtIoN t0 DISMISS.......ccveiiiiiiiieiic e 508
Supplemental Authority in Support of Motion to Dismiss Counterclaim............. 616

Country Garden Owners Association's Reply in Support of Motion to
Dismiss the Crossclaims of U.S. Bank, National Association .............cccoccvveveennenn 643

46765051;1



Minutes from December 12, 2017 Hearing on All Pending Motions ...................
Findings of Fact, Conclusions of Law, and Judgment..............ccccceeviieiieeiieeninenn,
Notice of Completion of NRED Mediation..........cccceveiiiniiiiiieniesie e
Notice of Entry of Findings of Fact, Conclusions of Law............ccccceevveiieennnenn,
Volume 4

U.S. Bank, N.A., as Trustee's Motion for Reconsideration Under
N R C P B ..ottt e e e e e e e e et e e e e e e e e e e e ————aaaaaaaaas

Plaintiff's Opposition to U.S. Bank, N.A., as Trustee's Motion for
Reconsideration Under NRCP 59 .......ociiiiiiiieeee e

Minutes from April 3, 2018 Hearing on Motion for Reconsideration...................

Order Granting Country Garden Owners' Association's Motion to Dismiss
the Crossclaims of U.S. Bank, National Association, Findings of Fact,
Conclusions of Law, and JUdgMENt..........cccoieriiieiiie e

Notice of Entry of Order Granting Country Garden Owners' Association's
Motion to Dismiss the Crossclaims of U.S. Bank, National Association,
Findings of Fact, Conclusions of Law, and Judgment............c.ccccceeviveiineiieennnnn,

Order Denying U.S. Bank, N.A., as Trustee's Motion for Reconsideration
UNAer NRCP 59 ...ttt be et ns

Notice of Entry of Order Denying U.S. Bank, N.A., as Trustee's Motion
for Reconsideration Under NRCP 59 ...

Volume 5
Defendant U.S. Bank, N.A., as Trustee's Notice of Appeal .........ccccccevvvviiveinennn,

Defendant U.S. Bank, N.A., as Trustee's Case Appeal Statement........................

46765051;1



CERTIFICATE OF SERVICE

| certify that | electronically filed on October 24, 2018, the foregoing
APPELLANT’S APPENDIX VOLUME I with the Clerk of the Court for the
Nevada Supreme Court by using the CM/ECF system. | further certify that all
parties of record to this appeal either are registered with the CM/ECF or have
consented to electronic service.
[ 1 By placing a true copy enclosed in sealed envelope(s) addressed as
follows:
[X] (By Electronic Service) Pursuant to CM/ECF System, registration as a
CM/ECF user constitutes consent to electronic service through the
Court’s transmission facilities. The Court’s CM/ECF systems sends an e-
mail notification of the filing to the parties and counsel of record listed
above who are registered with the Court’s CM/ECF system.
[X] (Nevada) I declare that | am employed in the office of a member of the

bar of this Court at whose discretion the service was made.

/sl Patricia Larsen
An employee of AKERMAN LLP

46765051;1



O 0 N1 N B WN e

NN N RNNNNNN R e e e e e el e R
o I N DN W=D DN SN W N = O

Electronically Filed
04/23/2015 09:32:03 AM

ACOM Qe b W

MICHAEL F. BOHN, ESQ.

Nevada Bar No.: 1641 CLERK OF THE COURT
mbohn@bohnlawfirm,.com
LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
(702) 642-3113/ (702) 642-9766 FAX
Attorney for plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
5316 CLOVER BLOSSOM CT TRUST CASENO.: A704412
DEPT NO.: XXIV
Plaintiff,
Vs, EXEMPTION FROM ARBITRATION:

Title to real property
U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1; and CLEAR RECON
CORPS

Defendants.

AMENDED COMPLAINT

Plaintiff, 5316 Clover Blossom Ct Trust, by and through its attorney, Michael F, Bohn, Esq.
alleges as follows:

1. Plaintiff is the owner of the real property commonly known as 5316 Clover Blossom Ct, North
Las Vegas, Nevada.

2. Plaintiff obtained title by foreclosure sale conducted on January 16, 2013,

3. The plaintiff’s title stems from a foreclosure deed arising from a delinquency in assessments
due from the former owner to the Country Gardens Owners’ Association, pursuant to NRS Chapter 116.

4, U.S. Bank, National Association, Successor Trustee To Bank of America, N.A., Successor by
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Merger to LaSalle Bank, N.A., as Trustee To The Holders of The Zuni Mortgage Loan Trust 2006-OA1,
Mortgage Loan Pass-Through Certificates, Series 2006-OA1 is the beneficiary of a deed of trust which
was recorded as an encumbrance to the subject property on June 30, 2004,

5. Clear Recon Corps is the substituted trustee on the deed of trust.

6. The interest of each of the defendants has been extinguished by reason of the foreclosure sale,
which was properly conducted with adequate notice given to all persons and entities claiming an interest
in the subject property, and resulting from a delinquency in assessments due from the former owner, to
Country Gardens Owners’ Association, pursuant to NRS Chapter 116,

7. The HOA foreclosure sale complied with all requirements of law, including but not limited
to, recording and mailing of copies of Notice of Delinquent Assessment and Notice of Default, and the
recording, posting and publication of the Notice of Sale.

8. Prior to the HOA foreclosure sale, no individual or entity paid the super-priority portion of the
HOA Lien representing 9 months of assessments for common expenses.

9, Nonetheless, defendant U.S, Bank, National Association, Successor Trustee To Bank of
America, N.A., Successor by Merger to LaSalle Bank, N.A., as Trustee To The Holders of The Zuni
Mortgage Loan Trust 2006-OA1, Mortgage Loan Pass-Through Certificates, Series 2006-OA1 has
recorded a notice of default and election to sell under its deed of trust pursuant to NRS 107.080.

10. Plaintiff is entitled to an injunction prohibiting the foreclosure sale from proceeding.

11. The plaintiff is entitled to an award of attorneys fees and costs.

SECOND CLAIM FOR RELIEF

12. Plaintiff repeats the allegations contained in paragraphs 1 through 11,

13. Plaintiff is entitled to a determination from this court, pursuant to NRS 40.010 that the
plaintiff is the rightful owner of the property and that the defendants have no right, title, interest or claim
to the subject property.

14, The plaintiff is entitled to an award of attorneys fees and costs.

THIRD CLAIM FOR RELIEF

15. Plaintiff repeats the allegations contained in paragraphs 1 through 14,

2
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16. Plaintiff seeks a declaration from this court, pursuant to NRS 40.010, that title in the property
is vested in plaintiff free and clear of all liens and encumbrances, that the defendants herein have no
estate, right, title or interest in the property, and that defendants are forever enjoined from asserting any
estate, title, right, interest, or claim to the subject property adverse to the plaintiff.

17. The plaintiff is entitled to an award of attorneys fees and costs,

WHEREFORE, plaintiff prays for Judgment as follows:

1. For injunctive relief;

2. For a determination and declaration that plaintiff is the rightful holder of'title to the property,
free and clear of all liens, encumbrances, and claims of the defendants.

3. For a determination and declaration that the defendants have no estate, right, title, interest or
claim in the property.

4, For ajudgment forever enjoining the defendants from asserting any estate, right, title, interest
or claim in the property; and

5. For such other and further relief as the Court may deem just and proper.

DATED this 23rd day of April 2015.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:_/s/Michael F, Bohn, Esq. /
Michael F. Bohn, Esq.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
Attorney for plaintiff
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DISTRICT COURT CIVIL

Case No.

County, Nevada

COVER SHERT A-14-704412-C
XVI I

(Asvigned by Clevk's Officej

P .
I Par ty Enformation grovide both home and mailing addresses if different)

Plaintiff(s) (name/address/phoue):
5316 CLOVER BLOSSOM CT TRUST

Detendant(s) (name/address/phone):

1,3, BANK, NATIONAL ASSQCIATION, SUCCESSOR TRUSTEE TO BANK QF

AMERICA, NA, SUCCESSOR BY MERGER TO LASALLE BANK, N.A., AS TRUSTEE TO

THE HOLDERS OF THE ZUNI MORTGAGE LOAN TRUST 2008-0A1, MORTGAGE

LOAN PASS-THROUGH CERTIFICATES SERIES 2606-0A1: and CLEAR RECON CORPS

Attorney (name/address/phone):
MICHAEL F. BOHN, ESQ.

Attorney (name/address/phone):

376 East wanmn Springs Road, Suite 140

Las Vagas, NV 89119

{702) 642-3113

H. Mature of Coniroversy {plewse select the one sost applicadle filing tpe below)

Civil Case Filing Types

Real Property Torts
Landlord/Tenant Negligence Other Torts
[ Juniawful Detainer [Mauto [ JProduct Liability
m Other Landlord/Tenant D Premises Liability Dlntenﬁonal Misconduct
Title to Property D Other Negligence D Employment Tort
DIudicial Foreclosure Malpractice Dlnsu_rance Tort
E}Dther Title to Property mMedical./Demal D()ther Tort
Other Real Property D Legal
BCondemm’rinn/Em{nem Domain DACC ounting
D()Ther Real Property DOther Malpractice

Probate Construction Defect & Contract Judicial Review/Appeal

Probate (select case type and estaie valuc) Construction Defect Judicial Review
D Summary Administration m Chapter 40 DFcrcclosure Mediation Case

jGeneral Administration
jSpecia‘! Administration

:]Set Aside
::]Tmsr/'Cmisewamrship

[other Probate

Estate Value

[ Jover $200,000

[ IBetween $100,000 and $200,000

m Other Construction Defect
Centract Case

mUniform Conmmercial Code
mBuilding and Construction
Dlnsurarme Carvier
DCommexcial Instrument
DCQE]ection of Accouuts
mEmp}oymem Contract

DPetjtion to Seal Records
[:[Menta} Comipetency

Nevada State Agency Appeal
DDeparﬁnem of Motor Vehicle
DW orket's Compensatioa
DOther Nevada State Agency
Appeal Gther

D,Appeal trom Lower Court

ji,Tnder $100,000 or Unknown m Other Confract DDther Tudicial Review/Appeal
[ Junder $2,500

Civil Writ Other Civil Filing
Civil Writ Othey Civil Filing
[:]Wn't of Habeas Corpus DWrit of Prohibition [:]Compromi se of Minot's Claim
E:} Writ of Mandanus {:} Other Civil Wt 1:]17 oreign Judgment

[:}Wxit of Quo Warrant

B()ther Civil Matters

Business Court filings should be filed using the Business Court civil coversheet,

July 25, 2014

/s/ Michael F. Bohn,

Date

Noviuts AOC « Heseozoch Stolisties Uit
Pursiant to NRS 3275

Esg

i

Signature of initiating party or representative

Kee niher side for fumily-related case filings.
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COMP w@ » W
MICHAEL F. BO .

Negada Bar No.: 11?2 i BSQ CLERK OF THE COURT
mbohn@bohnlawfirm.com

JEFF ARLITZ, ESQ.
Nevada Bar No.: 6558
jarlitz@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.

376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

5316 CLOVER BLOSSOM CT TRUST CASENO.:A-14-704412-C
DEPT NO.:
Plaintiff, XVI T

Vs, EXEMPTION FROM ARBITRATION:
Title to real property
U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A,, AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
%ERIESS 2006-OA1; and CLEAR RECON

ORP

Defendants,

COMPLAINT
Plaintiff, 5316 Clover Blossom Ct Trust, by and through its attorney, Jeff Arlitz, Esq. alleges as
follows:
1. Plaintiff is the owner of the real property commonly known as 5316 Clover Blossom Ct, North
Las Vegas, Nevada.
2. Plaintiff obtained title by foreclosure sale conducted on January 16, 2013.

3, The plaintiff’s title stems from a foreclosure deed arising from a delinquency in assessments
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due from the former owner to the Country Gardens Owners’ Association, pursuant to NRS Chapter 116,

4, U.S. Bank, National Association, Successor Trustee To Bank of America, N.A., Successor by
Merger to LaSalle Bank, N.A., as Trustee To The Holders of The Zuni Mortgage Loan Trust 2006-OA1,
Mortgage Loan Pass-Through Certificates, Series 2006-OA1 is the beneficiary of a deed of trust which
was recorded as an encumbrance to the subject property on June 30, 2004,

5. Clear Recon Corps is the substituted trustee on the deed of trust.

7. The interest of each of the defendants has been extinguished by reason of the foreclosure sale,
which was properly conducted with adequate notice given to all persons and entities claiming an interest
in the subject property, and resulting from a delinquency in assessments due from the former owner, to
Country Gardens Owners’ Association, pursuant to NRS Chapter 116.

8, Nonetheless, defendant U.S. Bank, National Association, Successor Trustee To Bank of
America, N.A., Successor by Merger to LaSalle Bank, N.A., as Trustee To The Holders of The Zuni
Mortgage Loan Trust 2006-OA1, Mortgage Loan Pass-Through Certificates, Series 2006-OA1 has
recorded a notice of default and election to sell under its deed of trust pursuant to NRS 107.080.

9, Plaintiff is entitled to an injunction prohibiting the foreclosure sale from proceeding,

10. The plaintiff is entitled to an award of attorneys fees and costs.

SECOND CLAIM FOR RELIEF

11, Plaintiff repeats the allegations contained in paragraphs 1 through 10,

12. Plaintiff is entitled to a determination from this court, pursuant to NRS 40.010 that the
plaintiff is the rightful owner of the property and that the defendants have no right, title, interest or claim
to the subject property.

13, The plaintiff is entitled to an award of attorneys fees and costs.

THIRD CLAIM FOR RELIEF

14, Plaintiff repeats the allegations contained in paragraphs 1 through 13.
15, Plaintiff secks a declaration from this court, pursuant to NRS 40,010, that title in the property
is vested in plaintiff free and clear of all liens and encumbrances, that the defendants herein have no

estate, right, title or interest in the property, and that defendants are forever enjoined from asserting any

2
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estate, title, right, interest, or claim to the subject property adverse to the plaintiff.

16. The plaintiff is entitled to an award of attorneys fees and costs.

WHEREFORE, plaintiff prays for Judgment as follows:

1. For injunctive relief;

2. For a determination and declaration that plaintiff is the rightful holder of title to the property,
free and clear of all liens, encumbrances, and claims of the defendants,

3. For a determination and declaration that the defendants have no estate, right, title, interest or
claim in the property.

4, For a judgment forever enjoining the defendants from asserting any estate, right, title, interest
or claim in the property; and

5. For such other and further relief as the Court may deem just and proper.

DATED this 25th day of July 2014.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:_/s/Jeff Arlitz, Esq. /
Michael F. Bohn, Esq.
Jeff Arlitz, Esq.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
Attorney for plaintiff
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MICHAEL F. BOHN, ESQ.
State Bar No. 1641
mbohn@bohnlaw{ixm,.com

JEFF ARLITZ, ESQ.
State Bar No. 6558
jarlitz{@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.

376 East Warm Springs Road, Ste, 140
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX
Attorney for plaintiff

5316 CLOVER BLOSSOM CT TRUST
Plaintiff,

VS,

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE LOAN
PASS-THROUGH CERTIFICATES SERIES
2006-OA1; and CLEAR RECON CORPS

Defendants.

entitled action as indicated below:

TOTAL REMITTED:
DATED this 25th day of July 2014.

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO.:
DEPT NO.:

INITTAL APPEARANCE FEE DISCLOSURE

Pursuant to NRS Chapter 19, filing fees are submitted for the party appearing in the above-

5316 CLOVER BLOSSOM CT TRUST, Plaintiff $270.00

$270.00

LAW OFFICES OF
MICHAEL F, BOHN, ESQ., LTD.

By._/ s /Michael F. Bohn, Esq. /
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ANSW t
LAUREL L. HANDLEY (NV Bar #9576) qj&;« t-z%ﬁwm»—

KRISTA J. NIELSON (NV Bar #10698)
PITE DUNCAN, LLP CLERK OF THE COURT
520 South 4th St., Suite 360
Las Vegas, Nevada 89101
Telephone: (702) 991-4630
Facsimile: (702) 685-6342
E-mail: knielson@piteduncan.com
Attorneys for Defendant U.S. BANK, NATIONAL ASSOCIATION, SUCCESSOR TRUSTEE
TO BANK OF AMERICA, N.A., SUCCESSOR BY MERGER TO LASALLE BANK, N.A.,
AS TRUSTEE TO THE HOLDERS OF THE ZUNI MORTGAGE LOAN TRUST 2006-OAl1,
MORTGAGE LOAN PASS-THROUGH CERTIFICATES SERIES 2006-0OA1
DISTRICT COURT
CLARK COUNTY, NEVADA
5316 CLOVER BLOSSOM CT TRUST, Case No.: A-14-704412-C
Plaintiff, Dept. No.: XVIII
vs. DEFENDANT U.S. BANK, NATIONAL

ASSOCIATION, SUCCESSOR TRUSTEE
U.S, BANK, NATIONAL ASSOCIATION, TO BANK OF AMERICA, N.A.,

SUCCESSOR TRUSTEE TO BANK OF SUCCESSOR BY MERGER TO LASALLE
AMERICA, N.A., SUCCESSOR BY BANK, N.A., AS TRUSTEE TO THE
MERGER TO LASALLE BANK, N.A., AS HOLDERS OF THE ZUNI MORTGAGE
TRUSTEE TO THE HOLDERS OF THE LOAN TRUST 2006-OA1, MORTGAGE
ZUNI MORTGAGE LOAN TRUST 2006- LOANPASS-THROUGH CERTIFICATES
OA1, MORTGAGE LOAN PASS- SERIES 2006-0A1’S ANSWER TO

THROUGH CERTIFICATES SERIES 2006- | COMPLAINT
OAT1; and CLEAR RECON CORPS,

Defendants.

COMES NOW Defendant, U.S. BANK, NATIONAL ASSOCIATION, SUCCESSOR
TRUSTEE TO BANK OF AMERICA, N.A., SUCCESSOR BY MERGER TO LASALLE
BANK, N.A., AS TRUSTEE TO THE HOLDERS OF THE ZUNI MORTGAGE LOAN
TRUST 2006-0OA1, MORTGAGE LOAN PASS—THROUGH CERTIFICATES SERIES 2006-
OA1 (“Defendant™), by and through its counsel of record, LAUREL I. HANDLEY, ESQ.,
KRISTA J. NIELSON, ESQ., of PITE DUNCAN, LLP, and hereby files its Answer to Plaintiff’s
Complaint.

N
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1. Answering Paragraph 1 of the Complaint, Defendant lacks sufficient information to
form a belief as to the truth of the allegations, and on that basis denies each and every allegation
contained therein.

2. Answering Paragraph 2 of the Complaint, Defendant lacks sufficient information to
form a belief as to the truth of the allegations, and on that basis denies each and every allegation
contained therein,

3. Answering Paragraph 3 of the Complaint, Defendant lacks sufficient information to
form a belief as to the truth of the allegations, and on that basis denies each and every allegation
contained therein.

4, Answering Paragraph 4 of the Complaint, Defendant admits the allegations contained
therein,

S. Answering Paragraph 5 of the Complaint, Defendant admits the allegations contained
therein.

6. Answering Paragraph 7 of the Complaint, Defendant denies the allegations contained
therein.'

7. Answering Paragraph 8 of the Complaint, Defendant admits that a Notice of Default was
recorded against the real property known as 5316 Clover Blossom Court, North Las Vegas,
Nevada 89031, pursuant to the Deed of Trust recorded on June 30, 2004. Defendant lacks
sufficient information to form a belief as to the truth of the remaining allegations, and on that
basis denies the remaining allegation contained therein,

8. Answering Paragraph 9 of the Complaint, Defendant denies the allegations

contained therein.

9. Answering Paragraph 10 of the Complaint, Defendant denies the allegations contained

therein.

! There is no Paragraph 6 of the Complaint.
-2
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SECOND CLAIM FOR RELIEF

10.  Defendant repeats each of the responses provided in Paragraphs 1-10 as if
fully set forth herein.

11, Answering Paragraph 11 of the Complaint, Defendant denies the allegations
contained therein,

12, Answering Paragraph 12 of the Complaint, Defendant denies the allegations
contained therein.

13- Answering Paragraph 13 of the Complaint, Defendant denies the allegations
contained therein.

THIRD CLAIM FOR RELIEF

14.  Defendant repeats each of the responses provided in Paragraphs 1-13 as if

fully set forth herein.

15.  Answering Paragraph 14 of the Complaint, Defendant denies the allegations contained
therein,

14.  Answering Paragraph 15 of the Complaint, Defendant denies the allegations contained
therein.

15.  Answering Paragraph 16 of the Complaint, Defendant denies the allegations contained
therein,

AFFIRMATIVE DEFENSES

Defendant sets forth the following distinct and affirmative defenses to each and every

purported cause of action alleged in Plaintiff’s Complaint, and the whole thereof:

FIRST AFFIRMATIVE DEFENSE

The Complaint, and each and every alleged cause of action contained therein, fails to

state a suitable and cognizable claim upon which relief may be granted.

-3
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SECOND AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred by the doctrines of laches and/or unclean hands.

THIRD AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred by the doctrine of equitable estoppel.

FOURTH AFFIRMATIVE DEFENSE

Plaintiff has waived any rights that he may have had for relief from the Court.

FIFTH AFFIRMATIVE DEFENSE

Defendant cannot be deprived of its interest in the Subject Property in violation of the
Procedural Due Process Clause of the 14 Amendment of the United States Constitution and
Article 1, Sec. 8, of the Nevada Constitution.

SIXTH AFFIRMATIVE DEFENSE

Defendant has complied with all relevant Nevada and Federal statutes governing the
relationship, if any, between Plaintiff and Defendant in regard to the alleged conduct of
Defendant alleged in the Complaint.

SEVENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred by the applicable statute of limitations.

EIGHTH AFFIRMATIVE DEFENSE
(Void Foreclosure and Lack of Bona Fide Purchaser Status)

The foreclosure sale by which Plaintiff alleges it obtained title to the subject property is
void as to this Defendant and Plaintiff is not a bona fide purchaser.

NINTH AFFIRMATIVE DEFENSE

Pursuant to NRCP Rule 11, Defendant alleges that at this time it has insufficient
knowledge or information on which to form a belief as to whether it may have additional, as yet
unstated, affirmative défenses available. Defendant therefore reserves herein the right to assert
additional affirmative defenses in the event that discovery indicates such unstated affirmative

defenses are appropriate.
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PRAYER FOR RELIEFK

WHEREFORE, Defendant prays for the following:

1. That Plaintiff’s Complaint be dismissed in its entirety with prejudice and that Plaintiff

take nothing by way of its Complaint.

2. For attorney’s fees and costs of defending this action; and

3. For such other and further relief as the Court deems fit.

DATED this ZS)‘VElay of September, 2014.

PITEDUNCAN, LLP

=

TAURELT. HANDLEY

-5.

KRISTA J. NIELSON

Attorneys for Defendant

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY
MERGER TO LASALLE BANK, N.A., AS
TRUSTEE TO THE HOLDERS OF THE
ZUNI MORTGAGE LOAN TRUST 2006-
OAl, MORTGAGE LOAN PASS-
THROUGH CERTIFICATES SERIES
2006-O41

ANSWER TO COMPLAINT
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CERTIFICATE OF SERVICE
I, the undersigned, declare: I am, and was at the time of service of the papers herein
referred to, over the age of 18 years, and not a party to this action. My business address is 520
South Fourth Street, Suite 360, Las Vegas, Nevada 89101.
I hereby certify that on September 25, 2014, I electronically transmitted the attached
document to the Clerk’s Office using the CM/ECF System for filing and transmittal of a Notice
of Electronic Filing to the following CM/ECF registrant:

Michael F. Bohn, mbohn@bohnlawfirm.com

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

~ Executed this 25“‘ day of September, 2014, at Las Vegas, Nevada.

Noadions

ANICOLE LQA}@
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Electronically Filed

05/18/2015 01:21:14 PM

MSJ . B jgﬁ‘w

MICHAEL F. BOHN, ESQ.

Nevada Bar No.: 1641 CLERK OF THE COURT
mbohni@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.

376 East Warm Springs Road, Ste. 140

Las Vegas, Nevada 89119

(702) 642-3113/(702) 642-9766 FAX

Attorney for plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

5316 CLOVER BLOSSOM CT TRUST CASE NO.: A704412
DEPT NO.: XXIV
Plaintiff,

VS.

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1; and CLEAR RECON
CORPS

Defendants.

MOTION FOR SUMMARY JUDGMENT

Plaintiff, 5316 Clover Blossom Ct Trust, by and through its attorney, Michael F. Bohn, Esq.
moves this court for summary judgment granting quiet title to the plaintiff. This motion is based
/1]

/1]
/1]
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on the points and authorities contained herein.
DATED this 18th day of May, 2015.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s/ /Michacl F. Bohn, Esq. /
Michacel F. Bohn, Esq.
376 East Warm Springs Road, Ste. 140
Las Vegas NV 89119
Attorney for plaintiff

NOTICE OF MOTION

TO: Defendants above named; and
TO:  Their respective counsel of record

YOU AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will bring the
above and foregoing Motion on for hearing before the above entitled Court, Department XXIV on the

18  dayof June , 2015 at 2:90  am, or as soon thereafter as counsel can be heard.

DATED this 18" day of May, 2015.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s/ /Michael F. Bohn, Esq. /
Michael F. Bohn, Esq.
376 East Warm Springs Road, Ste. 140
Las Vegas NV 89119
Attorney for plaintiff

FACTS
This case is one of the many quiet title actions filed after the plaintiff acquired property at an
HOA foreclosure sale conducted pursuant to NRS Chapter 116. The plaintiff acquired the property
commonly known as 5316 Clover Blossom Ct., North Las Vegas, Nevada, at foreclosure sale
conducted January 16, 2013, as evidenced by the foreclosure deed recorded on January 24, 2013, A
copy of the deed is Exhibit 1.

Prior to the foreclosure sale, the foreclosure agent recorded the notice of delinquent

2
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assessment lien on February 22, 2012, A copy of the lien is Exhibit 2.

On April 20, 2012, the foreclosure agent recorded a notice of default and election to sell under
homeowners association lien. The foreclosure agent also mailed the notice to Countrywide Home
Loans. A copy of the lien and the proof of mailing for the notice of sale is Exhibit 3.

On October 31, 2012, the foreclosure agent recorded a notice of trustee’s sale. . The
foreclosure agent also mailed a copy of the notice of sale by certified mail to Countrywide Home
Loans. . The notice of sale and proof of mailing is Exhibit 4.

The foreclosure agent also posted the notice on the property and in three locations throughout
the county. A copy of the affidavit of posting 1s Exhibit 5.

The foreclosure agent also published the notice of sale in the Nevada Legal News. A copy of
the affidavit of publication is Exhibit 6.

These exhibits demonstrate that the defendant was on actual notice of the HOA foreclosure
and failed to take any action to its own detriment. Plaintiff now moves for summary judgment on its
claims for quiet title and declaratory relief.

POINTS AND AUTHORITIES

A. The trust deed has been extinguished.
NRS 116.3116 provides in part:

Liens against units for assessments.

1. The association has a lien on a unit for any construction penalty that is imposed
against the unit’s owner pursuant to NRS 116.310305, any assessment levied against
that unit or any fines imposed against the unit’s owner from the time the
construction penalty, assessment or fine becomes due. Unless the declaration
otherwise provides, any penalties, fees, charges, late charges, fines and interest charged
pursuant to paragraphs (j) to (n), inclusive, of subsection 1 of NRS 116.3102 are
enforceable as assessments under this section. If an assessment is payable in
installments, the full amount of the assessment is a lien from the time the first
installment thereof becomes due.

2. A lien under this section is prior to all other liens and encumbrances on a unit
except:

(a) Liens and encumbrances recorded before the recordation of the declaration and, in a
cooperative, liens and encumbrances which the association creates, assumes or takes
subject to;

(b) A first security interest on the unit recorded before the date on which the
assessment sought to be enforced became delinquent or, in a cooperative, the first

3
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security interest encumbering only the unit’s owner’s interest and perfected before the
date on which the assessment sought to be enforced became delinquent; and

(c) Liens for real estate taxes and other governmental assessments or charges against
the unit or cooperative.

The lien is also prior to all security interests described in paragraph (b) to the
extent of any charges incurred by the association on a unit pursuant to NRS
116.310312 and to the extent of the assessments for common expenses based on
the periodic budget adopted by the association pursuant to NRS 116.31135 which
would have become due in the absence of acceleration during the 9 months
immediately preceding institution of an action to enforce the lien, unless {ederal
regulations adopted by the Federal Home Loan Mortgage Corporation or the Federal
National Mortgage Association require a shorter period of priority for the lien. If
federal regulations adopted by the Federal Home Loan Mortgage Corporation or the
Federal National Mortgage Association require a shorter period of priority for the lien,
the period during which the lien is prior to all security interests described in paragraph
(b) must be determined in accordance with those federal regulations, except that
notwithstanding the provisions of the federal regulations, the period of priority for the
lien must not be less than the 6 months immediately preceding institution of an action
to enforce the lien. This subsection does not affect the priority of mechanics’ or
materialmen’s liens, or the priority of liens for other assessments made by the
association, (emphasis added)

By its clear terms, NRS 116.3116 (2) provides that the super-priority lien for 9 months of
charges is “prior to all security interests described in paragraph (b).” The first deed of trust here falls
squarcly within the language of NRS 116.3116(2)(b). The statutory language docs not limit the
nature of this “priority” in any way.

In 1ts decision in the case of SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev. Adv.

Op. 75, 334 P.3d 408 (2014), the Nevada Supreme Court stated:

NRS 116.3116 gives a homeowners’ association (HOA) a superpriority lien on
an individual homeowner’s property for up to nine months of unpaid HOA dues. With
limited exceptions, this lien 1s “prior to all other liens and encumbrances” on the
homeowner’s property, even a first deed of trust recorded before the dues became
delinquent. NRS 116.3116(2). We must decide whether this is a true priority lien
such that its foreclosure extinguishes a first deed of trust on the property and, if so,
whether it can be foreclosed nonjudicially. We answer both questions in the
affirmative and therefore reverse.

334 P.3d at 409.
At the conclusion of its opinion, the Nevada Supreme Court stated:

NRS 116.3116(2) gives an HOA a true superpriority lien, proper foreclosure of
which will extinguish a first deed of trust. Because Chapter 116 permits nonjudicial
foreclosure of HOA liens, and because SFR’s complaint alleges that proper notices

were sent and received, we reverse the district court’s order of dismissal. In view of
this holding, we vacate the order denying preliminary injunctive relief and remand for

4
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further proceedings consistent with this opinion.

334 P.3d at 419.

Because the facts in the present case are substantially the same as the facts in SFR
Investments Pool 1, LLC v. U.S. Bank, N.A., the court should reach the same conclusion that the
nonjudicial foreclosure of the HOA’s super priority lien at the public auction extinguished the deed of
trust held by defendant bank on the date of sale. As a result, this court should rule that the deed of
trust held by defendant bank was extinguished by the HOA foreclosure sale.

B. There is a conclusive presumption that the HOA foreclosure sale was properly
conducted.

The detailed and comprehensive statutory requirements for a foreclosure sale are indicative of a

public policy which favors a final and conclusive foreclosure sale as to the purchaser. See 6 Angels,

Inc. v. Stuart-Wright Mortgage, Inc., 85 Cal. App. 4th 1279, 102 Cal. Rptr. 2d 711 (2011); McNeill

Family Trust v. Centura Bank, 60 P.3d 1277 (Wyo. 2033); In re Suchy, 786 F.2d 900 (9th Cir. 1985);

and Miller & Starr, California Real Property 3d §10:210. In the case of SFR Investments Pool 1,

LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408 (2014), the court described the non-

judicial foreclosure provisions of NRS Chapter 116 as “claborate,” and therefore indicative of the
public policy favoring the finality of a foreclosure sale.
Additionally, there is a common law presumption that a foreclosure sale was conducted

validly. Fontenot v. Wells Fargo Bank, 198 Cal. App. 4th 256, 129 Cal. Rptr. 3d 467 (2011); Mocller

v. Lien 25 Cal. App. 4th 822, 30 Cal. Rptr. 2d 777 (1994); Burson v. Capps, 440 Md. 328, 102 A.3d

353 (2014); Timm v. Dewsnup 86 P.3d 699 (Utah 2003); Deposit Insurance Bridge Bank, N.A. Dallas

v. McQueen, 804 S.W. 2d 264 (Tex. App. 1991); Myles v. Cox, 217 So.2d 31 (Miss. 1968);

American Bank and Trust Co v. Price, 688 So0.2d 536 (La. App. 1996); Meeker v. Eufaula Bank &

Trust, 208 Ga. App. 702, 431 S.E. 2d 475 (Ga. App 1993).
Nevada has a disputable presumption that “the law has been obeyed.” See NRS 47.250(16).
This creates a disputable presumption that the foreclosure sale was conducted in compliance with the

law. By statute, the recitals in the deed are sufficient and conclusive proof that the required notices

020




b

O 'S

N 0 1 O n

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

were mailed by the HOA. Here, the foreclosure deed (Exhibit 1) includes the following recitals:

This conveyance is made pursuant to the powers conferred upon Trustee by NRS 116
et seq., and that certain Notice of Delinquent Assessment Lien, described herein.
Default occurred as set forth in a Notice of Default and Election to Sell which was
recorded in the office of the recorder of said county. All requirements of law regarding
the mailing of copies of notices and the posting and publication of the copies of the
Notice of Sale have been complied with. Said property was sold by said Trustee at

public auction on January 16, 2013 at the place indicated on the Notice of Trustee's
Sale.

The controlling statute, NRS 116.31166, provides:

Foreclosure of liens: Effect of recitals in deed; purchaser not responsible for
proper application of purchase money; title vested in purchaser without equity or
right of redemption.

1. The recitals in a deed made pursuant to NRS 116.31164 of:

(a) Default, the mailing of the notice of delinquent assessment, and the recording
of the notice of default and election to sell;

(b) The elapsing of the 90 days; and

(c) The giving of notice of sale,
are conclusive proof of the matters recited.

2. Such a deed containing those recitals is conclusive against the unit’s former
owner, his or her heirs and assigns, and all other persons. The receipt for the

purchase money contained in such a deed is sufficient to discharge the purchaser from

obligation to see to the proper application of the purchase money.

3. The sale of a unit pursuant to NRS 116.31162, 116.31163 and 116.31164 vests

in the purchaser the title of the unit’s owner without equity or right of redemption.

(emphasis added)

NRS 47.240(6) also provides that conclusive presumptions include “[a]ny other presumption
which, by statute, 1s expressly made conclusive.” Because NRS 116.31166 contains such an
expressly conclusive presumption, the recitals in the foreclosure deed are *“conclusive proof™ that
defendant bank was served with copies of the required notices for the foreclosure sale.

An additional conclusive presumption is found in NRS 47.240(2) which provides:

The truth of the fact recited, from the recital in a written instrument between the parties

thereto, or their successors in interest by a subsequent title, but this rule does not apply

to the recital of a consideration.

The recitals in the deed between the foreclosure agent and the purchaser at the foreclosure sale

are conclusive from this statute in addition to NRS116.31166.

In the case of Pro-Max Corp. v. Feenstra, 117 Nev. 90, 16 P.3d 1074 (2001), the district court
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refused to apply the conclusive presumption contained in NRS 106.240 because “[t]he district court
determined that the legislature intended for the statute to protect bona fide purchasers.” The Nevada
Supreme Court reversed the district court’s judgment that the statute only protects bona fide
purchasers and stated:

We conclude that the statute is clear and unambiguous. That being the case, no further

interpretation is required or permissible. Under the plain language of the statute, the

deeds of trust are conclusively presumed to have been satisfied and the notes

discharged. This conclusive presumption is plain, clear and unambiguous. No

limitation of the statute’s terms to bona fide purchasers can be read into the

statute. (emphasis added)

117 Nev. at 95, 16 P.3d at 1078-79.

The title in the name of the plaintiff 1s made conclusive and not subject to attack from any

party including defendant bank. Defendant bank’s claims, if any, that it failed to receive notice of the

HOA foreclosure are against the foreclosure agent. See Moeller v. Lien 25 Cal. App. 4th 822, 832, 30

Cal. Rptr. 2d 777 (1994).

It is respectfully submitted that this court should find that the foreclosure deed received by the
plaintiff at the time it obtained title to the Property is conclusive and sufficient proof that title 1s
vested in plaintiff and not subject to attack from defendant bank.

C. Defendant received actual notice of the foreclosure sale.

The attached exhibits show that defendant’s predecessor in interest was placed on actual
notice of the HOA foreclosure sale and failed to take any action.

Prior to the foreclosure sale, the foreclosure agent recorded the notice of delinquent
assessment lien on February 22, 2012 A copy of the lien is Exhibit 2.

On April 20, 2012 the foreclosure agent recorded a notice of default and election to sell under
homeowners association lien. The foreclosure agent also mailed the notice to defendant Bank of
America. A copy of the lien and the proof of mailing for the notice of sale 1s Exhibit 3.

On October 31, 2012, the foreclosure agent recorded a notice of trustee’s sale. The
foreclosure agent also mailed a copy of the notice of sale by certified mail to defendant Bank of

America. The notice of sale and the proof of mailing is Exhibit 4,

022




b

O 'S

N 0 1 O n

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

The foreclosure agent also posted the notice on the property and in three locations throughout
the county. A copy of the affidavit of posting is Exhibit 3.

The foreclosure agent also published the notice of sale in the Nevada Legal News. A copy of
the affidavit of publication is Exhibit 6.

Prior to the HOA foreclosure sale, the foreclosure agent recorded and mailed a notice of
delinquent assessment lien. (Exhibit 2)

The foreclosure agent recorded a notice of default and mailed it to the defendant. (Exhibit 3)

The foreclosure agent recorded a notice of sale and mailed it to the defendant. (Exhibit 4)

Additionally, the foreclosure agent posted the notice of sale at three separate public locations
(Exhibit 5) and published the notice of sale in Nevada Legal News (Exhibit 6).

Any detriment on the part of defendant bank is due to its own inaction despite being on actual
notice of the impending HOA foreclosure sale. Summary judgment in favor of plaintiff should
therefore be granted.

D. No “commercial reasonableness” requirement applies to an HOA’s foreclosure sale
because the statute prescribes the method, manner, time and place of an HOA
foreclosure sale.

The recitals in the foreclosure deed are “conclusive proof” that the HOA satisfied all statutory
requirements for the HOA foreclosure sale, and the case law is clear that price alone is not grounds to
overturn a foreclosure sale.

NRS Chapter 116 does not contain any language that requires that an HOA foreclosure sale be
“commercially reasonable,” and no language in NRS Chapter 116 even suggests that an interested
party can seek to set aside an HOA foreclosure sale as being “commercially unreasonable” under the
terms of the Uniform Commercial Code. The UCIOA also does not contain any language that
incorporates Article 9 of the Uniform Commercial Code and the “commercial reasonableness”
language found only in Article 9.

The holding of the Pro-Max Corp. v. Feenstra, 117 Nev. 90, 16 P.3d 1074 (2001) case again is

applicable to this issue. There is no provision for “commercial reasonableness” to be found within

NRS Chapter 116 and it would be improper for this court to read this additional requirement when it

8
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is not specifically set forth in the chapter.
Lenders in similar cases have relied upon Vermont law as authority for the commercial

reasonableness requirement. This 1s a requirement that is specific to Vermont law, not Nevada law.

cited The opinion in Will v. Mill Condominium Owners’ Association, 848 A.2d 336, 342 (2004),

provides that, under Vermont law “[t]he commercial reasonableness of a sale must be determined on a
case-by-case basis,” and “[t]he secured party bears the burden ‘to prove that the disposition of
collateral was commercially reasonable.”” Id.

The Supreme Court of Vermont’s analysis of Vermont law is not helpful in interpreting
Nevada’s version of the UCOIA, however, because Vermont law does not include the nonjudicial
foreclosure procedure that was “handcrafted” by the Nevada Legislature in NRS 116.31162 through
NRS 116.31168. In particular, Vermont’s version of the UCIOA does not contain any statutory
language similar to the provision in NRS 116.31166(1) that the recitals in an HOA foreclosure deed
“are conclusive proof of the matters recited.” Vermont’s version of the UCIOA also does not contain
any provisions similar to the statement in NRS 116.31166(2) that “[s]uch a deed containing those
recitals is conclusive against the unit’s former owner, his or her heirs and assigns, and all other
persons.” (emphasis added) While it might make sense to make a secured party prove that its
“disposition of collateral was commercially reasonable” when it secks to recover a deficiency
judgment, it makes no sense to impose this obligation on the purchaser at an HOA foreclosure sale.
To do so would read NRS 116.31166 out of the statute.

NRS Chapter 116 does not contain any language that requires an HOA foreclosure sale to be
“commercially reasonable,” and no language in NRS Chapter 116 even suggests that an interested
party can seek to set aside an HOA foreclosure sale as being “commercially unreasonable” under the
terms of the Uniform Commercial Code. Instead, the Nevada Supreme Court recognized that:

NRS 116.3116 largely tracks section 3-116(a)-(i1} of the 1982 UCIOA. But it does not

use the language in subsections (j) and (k) of UCIOA § 3-116, which offer alternative

HOA lien foreclosure provisions for adaptation to local law. See 1982 UCIOA § 3-

116(G)(1) (“In a condominium or planned community, the association’s lien must be

foreclosed in a like manner as a mortgage on real estate [or by power of sale] under

[insert appropriate state statute]].”); id. § 3-116(k) (offering optional fast-track
foreclosure method for cooperatives, which often carry substantial debt service

9
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obligations). Instead, the Nevada Legislature handcrafted a series of provisions to

govern HOA lien foreclosures, NRS 116.31162 through NRS 116.31168, and

refashioned 1982 UCIOA §§ 3-116(j}(2) and (3), concerning cooperatives, as NRS

116.3116(10). (emphasis added)

130 Nev. Adv. Op. 75 at *6, 334 P.3d at 411,

The comment to Section 1-113 of the UCIOA states that the definition of “good faith”
contained in Section1-113 of the UCIOA 1is derived from and used in the same manner as in Sections
2-103(1)(b) and 7-404 of the Uniform Commercial Code.” It has been contended that the definition of
“o00d faith” contained in NRS 104.1201(2)(t) must be applied to an HOA foreclosure sale and add a
“commercial reasonableness” standard to the HOA foreclosure sale. The UCIOA, however, doe not
contain any language that incorporates Article 9 of the Uniform Commercial Code and the
“commercial reasonableness” language is not to be found in Nevada’s version of the UCIOA.

The Nevada version of the Uniform Commercial Code does not apply to real property
foreclosure sales. NRS 104.9109(4)(k) provides that Article 9 of the Uniform Commercial Code
does not apply to “[t]he creation or transfer of an interest in or lien on real property. . .”
Consequently, the language in NRS 104.9610(2) requiring that “[¢]very aspect of a disposition of
collateral, including the method, manner, time, place and other terms, must be commercially
reasonable” does not apply to the HOA foreclosure sale that was held in the present case pursuant to
NRS 116.31162 through NRS 116.31168 and, by incorporation, NRS 107.090.

To the extent that this Court may feel that “commercial reasonableness” does apply to the
instant foreclosure sale, compliance with the foreclosure statutes is all that is required, and the recitals
in the foreclosure deed are conclusive proof that the statutory requirements were satisfied.

“Every aspect of the disposition, including the method, manner, time, place, and terms, must

be commercially reasonable.” Levers v. Rio King Land & Investment Co., 93 Nev. 95, 560 P.2d 917

(1977). Levers involved a sale under the UCC. However, the method, manner, time, and place of an
HOA foreclosure sale, unlike a UCC sale, are governed by statute — NRS 116.31162 through
116.31168. The final factor, price, is not an issue¢ pursuant to SFR.

In SFR, the Nevada Supreme Court painstakingly went through cach of the foreclosure

10
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statutes, calling the statutory scheme “claborate.” The SFR court began by comparing the Nevada
statutes to the UCIOA:

NRS 116.3116 largely tracks section 3—116(a)—(1) of the 1982 UCIOA. But it does not
use the language in subsections (j) and (k) of UCIOA § 3—116, which offer alternative
HOA lien foreclosure provisions for adaptation to local law. See 1982 UCIOA §
3—-116()(1) (*In a condominium or planned community, the association's lien must be
foreclosed in like manner as a mortgage on real estate [or by power of sale under
[insert appropriate state statute]].”); id. § 3—116(k) (offering an optional fast-track
foreclosure method for cooperatives, which often carry substantial debt service
obligations). Instead, the Nevada Legislature handcrafted a series of provisions to
govern HOA lien foreclosures, NRS 116.31162 through NRS 116.31168, and
refashioned 1982 UCIOA §§ 3-116(j)(2) and (3), concerning cooperatives, as NRS
116.3116(10). (emphasis added)

To initiate foreclosure under NRS 116.31162 through NRS 116.31168, a Nevada HOA
must notify the owner of the delinquent assessments. NRS 116.31162(1)(a). If the
owner does not pay within 30 days, the HOA may record a notice of default and
clection to sell. NRS 116.31162(7 )(b). Where the UCIOA states general third-party
notice requirements, see 1982 UCIOA § 3—-116(j)(4) (“In the case of foreclosure under
[insert reference to state power of sale statute], the association shall give reasonable
notice of its action to all lien holders of the unit whose interest would be affected.”),
NRS 116.31168 imposes specific timing and notice requirements,

“The provisions of NRS 107.090,” governing notice to junior lienholders and others in
deed-of-trust foreclosure sales, “apply to the foreclosure of an association's lien as if a
deed of trust were being foreclosed.” NRS 116.31168(1). The HOA must provide the
homeowner notice of default and election to sell; it also must notify “[e]ach person
who has requested notice pursuant to NRS 107.090 or 116.31168” and “[a]ny holder of
a recorded security interest encumbering the unit's owner's interest who has notified
the association, 30 days before the recordation of the notice of default, of the existence
of the security interest.” NRS 116.31163(1), (2). The homecowner must be given at
least 90 days to pay off the lien. NRS 116.31162. If the lien is not paid off, then the
HOA may proceed to foreclosure sale. /d. Before doing so, the HOA must give notice
of the sale to the owner and to the holder of a recorded security interest if the security
interest holder “has notified the association, before the mailing of the notice of sale of
the existence of the security interest.” NRS 116.311635(1)(b)(2); see NRS
107.090(3)(b), (4) (requiring notice of default and notice of sale to “[e]ach other
person with an interest whose interest or claimed interest 1s subordinate to the deed of
trust”).

NRS 116.31164 addresses the procedure for sale upon foreclosure of an HOA lien and
specifies the distribution order for the proceeds of sale. A trustee's deed reciting
compliance with the notice provisions of NRS 116.31162 through NRS 116.31168 “is
conclusive” as to the recitals “against the unit's former owner, his or her heirs and
assigns, and all other persons.” NRS 116:31166(2). And, “[t]he sale of a unit pursuant
to NRS 116.31162, 116.31163 and 116.31164 vests in the purchaser the title of the

unit's owner without equity or right of redemption.” NRS 116.31166(3).
The court confirmed that the HOA lien may be foreclosed non-judicially, stating:

Since NRS 116.3116(2) cstablishes a true superpriority lien, the next question we must

11

026




b

O 'S

N 0 1 O n

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

decide is whether the lien may be foreclosed nonjudicially or requires judicial
foreclosure. NRS Chapter 116 answers this question directly: An HOA may foreclose
its lien by nonjudicial foreclosure sale. . . .. To “foreclose [a] lien by sale” under NRS
116.31162(1) encompasses an HOAs conducting a nonjudicial foreclosure sale. This is
cvident from the remainder of NRS 116.31162, which speaks to the statutory notices
of delinquency, default and election to sell required of a nonjudicial foreclosure sale,
and the sections that follow, NRS 116.31163 through NRS 116.31168, all of which
concern the mechanics and requirements of nonjudicial foreclosure sales of HOA
liens...

The court also stated:

But the choice of foreclosure method for HOA liens is the Legislature's, and the
Nevada Legislature has written NRS Chapter 116 to allow nonjudicial foreclosure of
HOA liens, subject to the special notice requirements and protections handcrafted by
the Legislature in NRS 116.31162 through NRS 116.31168.

The court noted that the “requirements of law” were compliance with these foreclosure
statutes, stating:

In view of the fact that the “requirements of law” include compliance with NRS

116.31162 through NRS 116.31168 and by incorporation, NRS 107.090, see NRS

116.31168(1), we conclude that U.S. Bank's due process challenge to the lack of
adequate notice fails, at least at this early stage in the proceedinz.g%N6

It is in this context that the court inserted footnote 6 and its passing reference to commercial

reasonableness. Footnote 6 provides:
On a motion to dismiss, a court must take all factual allegations in the complaint as
true and not delve into matters asserted defensively that are not apparent from the face
of the complaint....Consistent with this standard, we note but do not resolve U.S.
Bank's suggestion that we could affirm by deeming SFR's purchase ‘void as
commercially unreasonable.’” (citations omitted)
This “claborate” and all inclusive statutory scheme must be found, as a matter of law, to be
commercially reasonable, simply because the method of foreclosure was chosen by the legislature.
The cases by the Nevada Supreme Court that discuss “commercially reasonable” sales all

involved sales of personal property pursuant to Article 9 of the Uniform Commercial Code. See

Dennison v. Allen Group Leasing Corp., 110 Nev. 181, 871 P.2d 288 (1994); Savage Construction,

Inc. v. Challenge-Cook Bros., Inc., 102 Nev. 34, 714 P.2d 573 (1986); Levers v. Rio King Land &

Investment Co., 93 Nev. 95, 560 P.2d 917 (1977).

Because the foreclosure sale was performed in compliance with the specific Nevada statutes,

the method, manner, time, and place of the sale must be deemed *“commercially reasonable™ as a
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matter of law.

E. The “terms of sale” or price paid are not sufficient grounds to set aside a foreclosure
sale.

The Nevada Supreme Court has repeatedly held that inadequacy of price is not sufficient to set
aside a foreclosure sale where there is no showing of fraud, unfairness, or oppression. Long v.

Towne, 98 Nev. 11, 639 P.2d 528, 530 (1982); Turner v. Dewco Services, Inc., 87 Nev. 14, 479 P.2d

462 (1971); Brunzell v. Woodbury, 85 Nev. 29, 449 P.2d 158 (1969); Golden v. Tomiyasu, 79 Nev,

503, 387 P.2d 989 (1963).
There is no authority for the proposition that a foreclosure agent must seck sufficient sums to
satisfy the claims of junior lienholders. This was noted by Judge Pro in his recently issued decision

which 1s to be published in the near future in the case of Bourne Valley Court Trust v. Wells Fargo

Bank,  F.Supp.3d  , 2015 WL301063 (D. Nev.). A copy of the decision is Exhibit 7. The
decision addresses commercial reasonableness and notes that there is no duty to obtain sums in excess
of the sums necessary to satisfy the HOA lien. The court stated:

Wells Fargo next argues that even if the HOA foreclosure sale extinguished its first
deed of trust on the property, the HOA foreclosure sale was “commercially
unrcasonable” and therefore was void. (Opp'n at 5-7.) Specifically, Wells Fargo argues
the HOA foreclosure sale was not conducted in good faith because “the HOA made no
clfort to obtain the best price or to protect either Johnson or Wells Fargo” by selling
the property for $4,145.00 when the assessed value of the property was $90,543.00.
(Id. at 7.) Bourne Valley replies that Chapter 116 does not require an HOA foreclosure
sale to be commercially reasonable. Bourne Valley further argues that the inadequacy
of the price is not sufficient to void the HOA foreclosure sale when there is no
cvidence of fraud, procedural defects, or other irregularities in the conduct of the sale.

The commercial reasonableness here must be assessed as of the time the sale occurred.
Wells Fargo's argument that the HOA foreclosure sale was commercially unreasonable
due to the discrepancy between the sale price and the assessed value of the property
ignores the practical reality that confronted the purchaser at the sale. Before the
Nevada Supreme Court issued SFR Investments, purchasing property at an HOA
foreclosure sale was a risky investment, akin to purchasing a lawsuit. Nevada state trial
courts and decisions from the United States District Court for the District of Nevada
were divided on the issue of whether HOA liens are true priority liens such that their
foreclosure extinguishes a first deed of trust on the property. SFR Investments, 334
P.3d at 412. Thus, a purchaser at an HOA foreclosure sale risked purchasing merely a
possessory interest in the property subject to the first deed of trust. This risk is
illustrated by the fact that title insurance companies refused to issue title insurance
policies on titles received from foreclosures of HOA super priority liens absent a court
order quieting title. (Mot. to Remand to State Court (Doc. # 6), Decl. of Ron
Bloecker.) Given these risks, a large discrepancy between the purchase price a buyer

13
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would be willing to pay and the assessed value of the property is to be expected.

Moreover, Wells Fargo does not point to any evidence or legal authority
indicating the Court must void an HOA foreclosure sale because the purchaser
bid only a fraction of the property's assessed value. Wells Fargo does not point to
evidence of fraud or any other procedural defects or other irregularities in the
conduct of the sale that would require the Court to void the sale, or any evidence
indicating the HOA acted in bad faith by selling the property for an amount that
would satisfy the unpaid assessments. Nor does Wells Fargo point to evidence or
legal authority indicating that beyond selling the property to the highest bidder,
the HOA was responsible for protecting Wells Fargo and Johnson's interests in
addition to the homeowners' interests. See Carmen v. S.F. Unified Sch. Dist., 237
F.3d 1026, 1028-31 (9th Cir.2001) (stating that a court need not “comb the record”
looking for genuine issue of material fact if the party has not brought the evidence to
the court's attention) (quotation omitted)). Thus, no genuine issue of material fact
remains as to whether the HOA foreclosure sale was commercially unreasonable.
Under the specific facts presented here, it was not. (emphasis added)

Additionally, the Supreme Court in the SFR decision said not once, but twice, that the price
paid at the foreclosure sale was not an issue because the bank could simply have paid the super

priority amount to preserve its interest in the property. The court stated at page 414:

U.S. Bank's final objection is that it makes little sense and is unfair to allow a
relatively nominal lien—nine months of HOA dues—to extinguish a first deed of trust
securing hundreds of thousands of dollars of debt. But as a junior lienholder, U.S.
Bank could have paid off the SHHOA lien to avert loss of its security; it also could
have established an escrow for SHHOA assessments to avoid having to use its own
funds to pay delinquent dues. 1982 UCIOA § 3116 cmt. 1; 1994 & 2008 UCIOA §
3—116 cmt. 2. The inequity U.S. Bank decries is thus of its own making and not a
reason to give NRS 116.3116(2) a singular reading at odds with its text and the
interpretation given it by the authors and editors of the UCIOA. (emphasis added)

The court also stated at page 418:

U.S. Bank further complains about the content of the notice it received. It argues that
due process requires specific notice indicating the amount of the superpriority piece of
the lien and explaining how the beneficiary of the first deed of trust can prevent the
superpriority foreclosure sale. But it appears from the record that specific lien amounts
were stated in the notices, ranging from $1,149.24 when the notice of delinquency was
recorded to $4,542.06 when the notice of sale was sent. The notices went to the
homeowner and other junior lienholders, not just U.S. Bank, so it was appropriate to
state the total amount of the lien. As U.S. Bank argues elsewhere, dues will typically
comprise most, perhaps even all, of the HOA lien. See supra note 3. And from what
little the record contains, nothing appears to have stopped U.S. Bank from
determining the precise superpriority amount in advance of the sale or paying the
entire amount and requesting a refund of the balance. Cf. In re Medaglia, 52 F.3d
451, 455 (2d Cir.1995) (“[1]t is well established that due process is not offended by
requiring a person with actual, timely knowledge of an event that may affect a right to
cxercise due diligence and take nccessary steps to preserve that right.”). (Emphasis
added)
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In the case of BFP v. Resolution Trust Corporation, 511 U.S. 531, 548-49 (1994), the U.S.

Supreme Court explained why the fair market value of a property sold at foreclosure or a “forced
sale” 1s in fact the price said at the foreclosure sale:

...the fact that a piece of property is legally subject to forced sale, like any other fact

bearing upon the property’s use or alienability, necessarily affects its worth. Unlike

most other legal restrictions, however, foreclosure has the effect of completely

redefining the market in which the property is offered for sale; normal {ree-market

rules of exchange are replaced by the far more restrictive rules governing forced sales.

Given this altered reality, and the concomitant inutility of the normal tool for

determining what property is worth (fair market value), the only legitimate evidence of

the property’s value at the time it is sold is the foreclosure-sale price itself.

The standard for a “commercially reasonable” sale under Nevada’s UCC is that each aspect of
the disposition, including the method, manner, time, place, and terms must be commercially
reasonable.

The method, manner, time and place of an HOA foreclosure are all governed by the
foreclosure statutes contained in Chapter 116. The last issue would be “terms” meaning the price to
be paid.

Each of the factors involved in a *“commercially reasonable” sale are not an issue here. The
time, place and manner of sale are governed by statute, and there is no allegation that the statutes were
not followed or that the defendant did not get notice. The sole remaining factor 1s “term” or “price.”
However, price alone is not grounds to set aside a foreclosure sale, and the Supreme Court has noted
that the bank is the cause of its own harm by failing to pay the super priority amount prior to the
foreclosure sale. Commercial reasonableness of the sale is not an issue in this case.

/11
/11
/11
/11

/11
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CONCLUSION

The HOA foreclosure sale extinguished the defendant’s deed of trust, and therefore its interest
in the Property. As conclusively evidenced by the recitals in the foreclosure deed, the HOA
foreclosure sale complied with all requirements of Nevada law. Accordingly, it is respectfully
requested that this Court enter its order granting plaintiff’s motion for summary judgment and
quicting title to the Property in plaintiff free and clear of all liens and encumbrances and forever
enjoining the defendant from asserting any estate, title, right, interest, or claim to the Property adverse

to the plaintiff.

DATED this 18" day of May, 2015

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:_/s/Michael F. Bohn, Esq. /
Michael F. Bohn, Esq.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
Attorney for plaintiff

CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee of Law
Offices of Michael F. Bohn., Esq., and on the 18th day of May, 20135, an clectronic copy of the MOTION
FOR SUMMARY JUDGMENT was served on opposing counsel via the Court’s electronic service
system to the following counsel of record:

Dana J. Nitz, Esq.

Ryan T. O’Malley, Esq.
WRIGHT, FINLAY & ZAK, LLP
7785 W. Sahara Ave., Ste. 200
Las Vegas, NV 89117

/s/ /Marc Sameroff /
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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Inst #; 201301240002549
@«4 Fees: $17.00 N/C Fee: $0.00
RPTT; $43.36 Ex; #
01/24/2012 02:33:00 PV
Receipt #: 1470974
Requestor:
ALESS] & KOENIGLLC
Recorded By: ANl Pgs: 2

When recorded mail to and | DEBBIE CONWAY

Mail Tax Statements to:
5316 Clover Blassom Ct Trust CLARK COUNTY RECORDER

PO Box 36208
LAS VEGAS, NV 89133 - ) S —

A.P.N. N0.124-31-220-092 TS No. 30488-5316

TRUSTEE’S DEED UPON SALE

The Grantee (Buyer) herein was: 5316 Clover Blossom Ct Trust

The Foreclosing Beneficiary herein was: Country Gardens Owners' Assocation

The amount of unpaid debt together with costs: $5,021.00

The amount paid by the Grantee (Buyer) at the Trustee’s Sale: $8,200.00

The Documentary Transfer Tax: $43.35

Property address: 5316 CLOVER BLOSSOM CT, North Las Vegas, NV 89031

Said property is in [ ] unincorporated area: City of North Las Vegas

Trustor (Former Owner that was foreclosed on): DENNIS L & GERALDINE J JOHNSON

Alessi & Koenig, LL.C (herein called Trustec), as the duly appointed Trustee under that certz}in Natice of
Delinquent Assessment Lien, recorded February 22, 2012 as instrument number 0001651, in Clark Coumy.,
does hereby grant, without warranty expressed or implied to: 5316 Clover Blossom Ct Trust (Graantee), all its
right, title and interest in the property legally described as: LOT 92, as per map recorded in Book 91, Pages 71
as shown in the Office of the County Recorder of Clark County Nevada.

TRUSTEE STATES THAT: .
This conveyance is made pursuant to the powers conferred upon ‘Trustee by NRS 116 et seq., and that certain

Notice of Delinquent Assessment Lien, described herein. Default occwred as set forth in a N::}tice of Default
and Election to Sell which was recorded in the office of the recorder of said county. All requirements of luw
regarding the mailing of copies of notices and the posting and publicatioq of the'cnpies of the Notice of Sale
have been complied with. Said property was sold by said Tryatee at public auction on January 16, 2013 at the

plage indicated on the Notice of Trustee’s Sale.
Ryan Kerbow, Esq. ‘ .
Signature of AUTHORIZED AGENT for*Alessi & Koenig, LLC

State of Ncvada )
County of Clark )

SUBSCRIBED and SWORN to before me / / Wﬁé 2 %

WITNESS my hand and official seal. < -
(Scal) | - {Signature)
T NOTARY PUBLIC |
LN S TATE OF NEVADA
B k) County of Clark
LANI MAE U, DIAZ

A&KO0112
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STATE OF NEVADA
DECLARATION OF VALUE

1. Assessor Parcel Number(s)

a. 124-31-220-092

oo o

2. Type of Property:

a.] | Vacant Land b.}v] Single Fam. Res. FOR RECORDERS OPTIONAL USE ONLY
c.] | Condo/Twnhse d.|] ] 2-4 Plex Book Page:
e.] | Apt. Bldg £} | Comm'l/Ind’l Date of Recording:
gl | Agricultural h.] | Mobile Home Notes:
Other
3.a. Total Value/Sales Price of Property $ 8,200.00 |
b. Deed in Licu of Foreclosure Only (value of property ( - )
c. Transfer Tax Value: $ 8,200.00
d. Real Property Transfer Tax Due $43.35

4, H Exemption Claimed:
a. Transfer Tax Exemption per NRS 375.090, Section
b. Explain Reascn for Exemption:

T F—

5. Partial Interest: Percentage being transfenred: 10 %

The undersigned declares and acknowledges, under penalty of perjury, pursnant to NRS 375.060

and NRS 375.110, that the information provided is correct to the best of their information and belief,
and can be supported by documentation if called upon to substantiate the information provided herein.
Furthermore, the parties agree that disallowance of any claimed exemption, or other determination of
additional tax due, may result in a penalty of 10% of the tax due plus interest at 1% per month. Pursuant

to NRS 375.030, the Buyer and Sgller shall be jointly and severally liable for any additional amount owed.

Signature Capacity: Granfor

g e pacity

Signature Capacity:

SELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION
(REQUIRED) (REQUIRED)

Print Name: Alessi & Koenig, LLC Print Name: 5316 Clover Blossom Ct Trust

Address: 0500 W Flaminao Rd. Suite 2 Address: PO Box 36208

City:Las Vegas City: Las Vegas

State: NV Zip: 89147 State: NV Zip: 89133

COMPANY/PERSON REQUESTING RECORDING (Required if not seller or buyer)

Print Name: Alessi & Keenig, LLC Escrow # N/A Foreclosure

Address: 9500 W Flamingo Rd. Suite 2056

City: Las Vegas State:NV Zip; 89147

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED
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Documents provided by DataTres LLC via it's proprietary imaging and delivery system. Copyright 2003, All rights reserved,

Inst #; 201202220001631
Feea: $17.00

NfC Fes: $0.00

02/22/2012 09:17:28 AR

Receipt #: 1073371

Requestor:

ALESS| & KOENIG LLC [JUNES
Recorded By: MSH Fga: 1

DEBBIE CONWAY
When recorded return to: CLARK COUNTY RECORDER
ALESSI & KOENIG, LLC
9500 W. Flamingo Rd., Suite 205
Las Vegas, Nevada 89147
Phone: (702) 222-4033
A.P.N. 124-31-220-092 Trustee Sale # 29628-5316

NOTICE OF DELINQUENT ASSESSMENT (LIEN)

In accordance with Nevada Revised Statutes and the Association’s Declaration of Covenants, Conditions and
Restrictions (CC&Rs) of the official records of Clark County, Nevada, Country Gardens Owners'
Assocation has a licn on the following legally described property.

The property against which the lien is imposed is commonly referred to as 3316 CLOVER BLOSSOM
CT, North Las Vegas, NV 89031 and more particularly legally described as: LOT 92 Book 91 Page
71 in the County of Clark.

The owner(s) of record as reflected on the public record as of today’s date is (are): DENNIS L &
GERALDINE J JOHNSON

The mailing address(es) is: 5228 ELLM GROVE DR, LAS VEGAS, NV 89130

The total amount due through today’s date is: $1,095.50. Of this total amount $1,020.50 represent

Collection and/or Attorney fees, assessments, interest, late fees and service charges. $75.00 represent
collection costs. Note: Additional monies shall accrue under this claim at the rate of the claimant’s regular
monthly or special assessments, plus permissible late charges, costs of collection and interest, accruing
subsequent to the date of this notice.

Date; Janu

State of Nevada
County of Clark . i¥, 201 2
SUBSCRIBED and SWORN before me Japuary-11,2012

(Seal) 4B LANI MAE U. DIAZ (Signatu@
u 1-‘ . Notary Public State of Navado (\__) L.

NOTARY PUBLIC

t\‘,,;/; No. 10-2800-
My appl. exp. Aug. 24, 2014
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-+

DENNIS L. JOHNSON
5225 ELM GROVE DR

LAS VEGAS, NV 89130-3889

GERALDINE J. JOHNSON
5316 CLOVER BLOSSOMCT

North 1.as Vegas, NV 88031

COUNTRYWIDE HOME LOANS, INC.

4500 PARK GRANADA

CALABASAS, CA 91302-1813

CORELOGIC
450 F BOUNDARY ST

CHAPIN, SC 29036

RECONTRUST COMPANY

2380 PERFORMANCE DR, TX2-984.0407

Rlct,y.ﬂnsom, TX 75082

DENNIS L, JOHNSON
7870-WIDEWING DRIVE

NO LAS VEGAS, NV 83084

DENMIS L. JOHNSON
8155 WHITE MILL CT

LAS VEGAS, NV 801311457

ROBERT H. BROILI, £5Q.
PQ BOX 3479

REND, NV 89503

DENNIS L. JOHNSON
6316 CLOVER BLOSSOM CT

North Las Vegas, NV 85031

COUNTRYWIDE HOME LOANS, INC.,
7360 W, CHEYENNE AVE

LAS VEGAS, NV 89128

CTC REAL ESTATE SERVICES
400 NATIONAL WAY MSN SV-88

SiMI VALLEY, CA 93065

MERS, INC,
3300 S.W. 34TH AVENUE, SUITE 104

OCALA, FL 34474

COUNTRYWIDE HOME LOANS, INC
PO BOX 10423

VAN NUYS, C4 91410-0423

GERALBINE J, JOHNSON
76870 WIDEWING DRIVE

NO. LAS VEGAS, NV £9084

U.S. DEPARTMENT OF TREASURY - IRS
110.CITY PARKWAY

LAS VEGAS, NV 89106

PERFECT STORM LLC
5225 ELM GROVE DR

LAS VEGAS, NV 89130

30488

GERALDINE J. JOHANSON
5226 ELM GROVE OR

LAS VEGAS, NV 88130-3669

MERS
PO BOX 2026

FLINT, M! 48501-2(¢26

COUNTRYWIDE HOME LOANS, ING
PO BOX 10219

VAN NUYS, CA 91410-0219

U.8. BANK NATL ASSOC, Successor Trusie
89062 OLD ANNAFQLIS RD

COLLIMBIA, MD 21045

BLALOCK & QUALEY
20 BONNEVILLE AVE

LAS VEGAS, NV 85101

PERFECT STORMLLC
7870 WIDEWING DRIVE

NO. LAS VEGAS, NV 83084

CRISIS COLLECTIONS MANAGEMENT, LL
PO BOX 347¢

RENQ, NV 89505

THE JOHNSON FAMILY TRUST
5225 ELM GROVE DRIVE

LAS VEGAS, NV 89130
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Inst #: 201204200000428

Fees: $17.00

N/C Fee: $0.00
04/20/2012 08:27:12 AM
Receipt #: 1136956
Requestor:

ALESS! & KOENIG LLC (JUNES

Recorded By: SAQ Pgs: 1

DEBBIE CONWAY
When recorded mail to: CLARK COUNTY RECORDER
THE ALESSI & KOENIG, LLC
2500 West Flamingo Rd., Ste 205
Las Vegas, Nevada 89147
Phone: 702-222-4033
APN, 124-31-220-092 Trustee Sale No. 30488-5316

NOTICE OF DEFAULT AND ELECTION TO SELL UNDER HOMEQOWNERS ASSOCIATION LIEN

WARNING! IF YOU FAIL TO PAY THE AMOUNT SPECIFIED IN THIS
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE AMOUNT IS

IN DISPUTE! You muy have the right to bring your account in good standing by paying all of
your past due payments plus permitted costs and expenses within the time permitied by law for
remstatement of your account. The sale may not be set until ninety days from the date this notice of
default recorded, which appears on this notice. The amount due is $3,396.00 as of March 27, 2012
and will increase until your account becomes current, To arrange for payment to stop the foreclosure,
contact: Country Gardens Ovwners' Assocation, c/o Alessi & Koemg, 9500 W, Flamingo Rd, Ste

205, Las Vegas, NV 89147, (702)222-4033.

THIS NOTICE pursuant to that certain Notice of Delinquent Assessment Lien, recorded on
Febraary 22, 2012 as document nummber 0601651, of Official Records in the County of Clark, State
of Nevada. Owner(s): DENNIS L & GERALDINE J JOHNSON, of PLAT BOOX 91 PAGE 71
LOT 92, as per map recorded in Book 91, Pages 71, as shown on the Plan and Subdivision map
recorded in the Mags of the County of Clark, State of Nevada. PROPERTY ADDRESS: 5316
CLOVER BLOSSOM CT, North Las Vegas, NV 89031. If you have any questions, you should
contact an attorney, Notwithstanding the fact that your propetty is in foreclosure, you may offer your
property for sale, provided the sale is concluded prior to the conclusicn of the foreclosure.
REMEMBER YOU MAY LOSE LEGAL RIGHTS IF YOU DO NOT TAKE PROMPT ACTION.
NOTICE 1S HEREBY GIVEN THAT Alessi & Koenig, LL.C is appointed trustee agent under the
above referenced lien, dated February 22, 2012, on hehalf of Country Gardens Owners' %ssm:‘ation
{0 secure assessment obligations in favor of said Association, pursuant 1o the terms contained in the
Declaration of Covenants, Conditions, and Restrictions (CC&Rs). A default in the obligation for
which said CC&Rs has occurred in that ihe payment(s; have not been made of hom?omem
assesssents due from January 10, 2011 and all subsequeny assessments, late charges, interest,

collection and/or atterney fees and Costs. -
Dated: March 27, 2012 W /

Ryan Kerbow, Esq. of Alessi & Koenig, LLC on behalf of Cm;;tr}' Cardens Owners’ Assocation

041

A&KO121




e & bt 5 — e — — .

-

-

- L
_- -
~ a
f
.
' | '
i
h .
[
f
- +
f
- .
'
- . .
L
f
L} -
'
. L] n
! , y
. -
'
, -
11
. . \
-
.
e
f

.- .
-
f
f
[ .
- - -
. v
. T - . i
, K w
-
H -
PR -
. 1
. 7 ‘
. .
T
. o
'
- .
. .
) - -
. . - "
. ¥
L] - -
- N - -
.
1! -
.
.
f
. -
. '
. * .
+
-
1 . : * -
LI
. a3 ¥
LI s
It a - "
=
.
' .
.
R ..
.
. - - ] - . .
LT S L R R Y P S P [Ar—
. p s

T GOUNTRYWIIDE HOME LOANS,

. 4500 PARK GRANADA S
: o CALABASAS, CA 91302-161
<o T COUNTRYWIDE HOME LOANS, ING :
LY poBOX10219 L0 - -
C o VAN NUYS, CA 91410-0219 - -

042

.
.
]
.
.
= L]
- 1 -
t "
o
' .
- [ ]
‘ -
L} [ '
- L
™
.
v
'
'
r L] -
,
-‘.
L
.
s
E
L.
] .
o
.
. -
T
.o
“
"
] .
'
.
r
¥
.-
. .
.
v
.
v
1
“.
.

A&K0122



OO0 W Framingo b, Suite 205
Lis Yopas, NY RO147

' -
. *
- .
'] -
- '
. -
. ' '
.-
u »
. .
" .
a
4 - '
.
'
. -
» '
i -
. . .
1
"
'
- +
I
»
.
-

' . - > [
"

R _"\K

iy B .

Las Vegiv, NV 89147

LT T MERSNGT e s
Tl 0T 'ap0 W, 34TH AVENUE, SUITE 1T
B i O:CIALA. FL 34474 S
. g ! S e o W
Y300 W, Fluntuin R, Suih;‘.lllf_?“_-_? U X R .- T B ’

ST L ern REAL ESTATE SERVICES -
| DT T oD NATIONAL WAY MSNSV-88

A ' '
Ta -
'
'
.
a
N »
' '
4 [
- [
+
* '
. -
.
'
- - o
i . .
’
- -t [
[
Il i
.
.
-
[
- . '
* -
. -
-
]
e .
' [
-
f
w .
- L
- .
[ X
B st ead ST RTE RN 1

' . - -
. B © . L - .
~ h - Y - - + !
' . ' v CA 93065
..
T+ .. SIMIVALLEY, D
' ) . . . - b _ - . . .
. . h . . .
1, _ . '
- - . .
- , " . .l‘ ' -
\ . ! -
e ' ) -
4 r + .
L] ' )
i.r =
- - " - o i N
. -
B .
- - LI N .
v - 1
. H - ' R u
- .
. - .
. ' . . . N ' -
[ . '
] \ f '
. _
" - .
. . -
. .
Ll 4 ]
v - 3 2 Il
—smanla s s e i R B = U e e e b et | Y e e e
L4 ALY SEIEET Y EE ETE N TP WITAET I 4 AR AP TEm A

043

"
', "

. "

f

X

N
.
',
K
K
-
N

'

LI |
- - 1
-t

]

o e e AT L T T R T = e e ey e b P ki TR s x T

] ]
-
L
' '
-
- 3
-
1
'
[
: .
., "
-
: *
]
.
' .
ra -
.
r
v
' '
'
.
"
"
- 1
- ]
- a
.
. '
" .
.
-
[
.
'
.
[
.
.
.
v '
.
.

A&K0123




U

A ;- ’ ' :
CKOIOR G | EURRNET N . o
OSUN-W: Plaminge R, Suite 205 .. R . :
Las Vegas, NV $9187 - - 0 . AR . . . . S LR
SR SRR UL IEOREWOGIC T e
SRS e : V7T 480 E, BOUNDARY. ST o e
LT E ' - CeeL . CHAPIN,SCR28036 - ... - . T
J9SOIFW. Fhanicgo RY. Suite 205 . Lo SN L L :
. Las Vogas, NV 80147 ' - - oS et o ’ : L
AT IR Lo L RECONTRUSTCOMPANY & > - - 700 - o T
T S ... 23B0PERFORMANGE DR, TX2.884.0407 - . ~ ~ - ' .~ .
R A . O RICHARDSON, TX 75082 . - T T

044

-
. R
. .
e
LI .
- -
.
.
. d
. .
i
"
¥
.
" -
'
+
' o
' ' .
.
.
'
.
1
]
- - '
it
-
.
L
o
. ar
. G !
: ] Ae s
" I T
aoE Ty
Y T
-
"
" .
;
i
'
[
- b
4
.
.
-, »
. '
.
'
.
H
" .
. '
.
LI .
.
'
o
. -
)
N i
'
.
.

.
f
. ' -
- L} 1]
.
N .
T .
ST
- -
. . -
Sa .
¥ -
- . '
'
. - -
L . . .
K . ' . LI
a -
. -
- - a [
l'.
. '
. - .
r -
- . - -
. . -
-
- !
. .
- = b .
H ' .
v
B -
. I
L]
- - -
.
-
-
!
. .
.
- v . -~
- o
. .
v
"
.
.
. '
.
. - '
v -
. -
R . .
. !
.
_ v
] * " - -
. '
- - -
= ' ¥ '
- . . -
- .
' -
. 4
. . f
. . . .
. . . .
- . “n
- ', . B
- . . Lo
1 . ' N
A a
- M .
. . .
N - ‘. _
“
L] - -
L] 1 . . -
- L]
- . .
e -
H '
. - 1
. . . .
, o PR ) .
LY - L} - "ok .
, . s
- . . .
- 1 L} .
. ' " 0
LIPS . . ' .
. . A
. + ' . B
'Y - . -
r - -
. - -
A * * . '
. -
[} o’ -
.
. - -
k] LY
.
"u
L} v -
B - - .
! ' : - '
. ' .
- f ’
.
.
'R . '
. L] a4
. . '
L - -
. .
. .
- - .
-
-t
. '
. . .
.
. '
- . }
- 4
P
- - L}
' - .
- . !
f 4
.
. . .
. . i
' H
3
- . - - -
. .
. " .
.
r . -
- . .
LI -
. '
. H
: .
e |
' .
s . PR
- r -
. . . N
- = .
. '
. .
- i _ .
- L} L L] -
L
' -
.

A&KO0124



: oL LS ' 1.5, BANK NATL ASSOG, Successor Trugie _ " T ) SR B o Y
Sl e T e T colUMBIA, MR210AS T SRR
= . . . - PR "' b 7..' ot ..' ', o . - i -A .I.- ,'_" . - . ) } r . - * . .‘ ‘ ) g ‘ll .-
' R ' II R a : ' o .' :',;o'-;l' -‘ Froa . . ’ ) " '
H300.W. Flamingo R, Suite 205 - Lo IR s o " Co L - ;""-' SR T B . o
L., .. - BLALOCK&QUALEY T . o T S L O ST
S e D e 20 BONNEVILLE AVE -, E '_7 o ST o ST . o e e
T s T U AR VEGASINVEIY . . L L | - R
) y ' . o b ; 7 . ‘ ‘ SR . .

A&K0125

045



9400 W, Fizmingo Rd. Suite 205 7 S TR ' ) o e R
Lk Vegws NVROM? - T T 0 v ) . T . . T L

T T COUNTRYWIDE HOME LOANS,ISC. - . T T e e T
LS e e e L PO BOX 042 T S T e TP PR P
‘ T T T T T AN NUYS, CAIAI004Z3 LT LT e e e L T T
-’;J':_‘.iltl W, FhmiiliguIltl.-guilé?.il'.‘i:-". R .' Lo .::‘ Lo " s BRSERE SR P . . -

Las Vegas, NVBBZ & - = 00 T . Do et e e R T ARV AR et P A
ST T D e Y TS, DEPARTMENT OF TREASURY -IRS - L . SR Ce 7 L
L T e e T IDCITY PARKWAY L D T T e Pl '

..* ',.' _:-_:.“ . I"_ - ' K I‘ s '. - w - "_ . LﬂSVEGaai Nvgg-“:]ﬁ -- " K ' . ,.I- ‘ o '-7 Lo . o . I . I . - _. ‘.-_ . - . .-

A&KO0126

046



.
.
- ’
[N N ' . -
- " . ‘ I L . N - 1 . .
* . - N . vt
. . . . .
. . - ] . N - - a .
. ' ' - _ LI . - - .- r
. G LI s ' ' r . . - .
- by by am - T - * - - . ! N .
. , i ; . . . . - .
1 - ] - o . L L - '
o q, (}q R . . . e et i
P00 W, Fluningo Rd, Suite-208 - o : ' . - R - -
. - . . . - . Lt . . _ : Pty e .
- - t- - . - W - . . -
Lss Vopuy 47 - : - et C
PR 4% Vopuy, d . . . . . ' ) L . : I . B .
3 ’ . - [ ' . ' ' . . . . A ~ - L : " ' - .
- r . - .. . PR . ~ ' N P . an . -
. . ~ ., N - . . . . - . - . s . a e e - -
. LS . . * - L. L . . r - . . - . - - - - 'y . - - =
., . . ' e v ’ . ' - . ' . - .o . N . - - + - - .
L oo - - - R . S i ! . - .o . PR . . -
, . ‘. .- . . . . . ' . - . ' * ' . LI - . . i J o . ' to-
' ' ‘ . . - v - . i - - PR ' ' . . .
[ - N : . L P [ " N LI L - . + N - - . - . N
. I - - . N - . " S P
v . L N T - , . . . - « - . . . ' . " ' . r ¥ - . T
o ) T . ' . - . .t - - - . . . - . - R
- . N v . . L - L - - . . . . . L . b - .
. . . . . . . - X . LI . ', . a . [ - - . . - . - -
. v - T . - - o . . - - 3 . ’ . - - b -
. LI R . ' . “ e - _ r L . . . . . - - . - . v " .
s .. v . R . LI - v . - ~ - - " * - I ] . ' _ - B . N v, T " . et * . ‘ " . "
' s ! - ' ' L L * - i . - . . ) - b ‘ . " * ' - - -
. - . . . LR T . . N . . - " ' -t - " - -
", . . . Y R LI O . - - ' . . - . - N . - - ' . . M b
. . . . .o P FI - ' . - - '
- - P " - - - - . - " - a . . . . - - - . " - - . S - ! " .
., A - ) A . - - . .- - . . ‘.
Lt - . .- o . . ' . - LI . . . . .- = .
- . " e e " . . . o . Lt .t . . - - . - " .- - .t . " . . - . - o .ot . L b
. . . . . P . . . . - - . v . ' - . - N ot . L v . L i v . . b
. 1 . - . . . - . . - f » . | - . . 0 . - - . - - . ' - . .
. . . . . . . . : . ) . . 4 . . « H . . i H- P T - . ' R . e . ) e = -
Lot ‘ oo N ] . L] - ty. -, 4 ' oot B . : : . i ' N - )
. . - - - - . - b e - . . . E - - . . - + . o
. . _ - 1 . P . PR Lok - - - .- . . - . - . . . . b
- L. N . L - . Y . . . - IHGDR E : o - . . . . R . . . . o i . ] .
S LT 78T . | , - : R i St e o :
P . - . - . " ' LI - . .. - 2 . v h ' ' . . b - N L " ' - ' ! - -
: . . - - - . - - - . - ' - - - . . . - - . N -
o 3 . e .. . . LIS . . . . . . - a . - ' . . - . ' ' '
. . l 0 ' . P Te . - - . . . .~ o . . 5 = " " ' . N
- N M - . 3 L . . "’ - . . " - - v - - ‘ - - - . P
. . - . H . L. - . b - N " M B ' - . - -
. \ e .. . ' - . - . . . . - . . 1 . -
e L ' NO. LAS VEGA : v T : R : - 3 ;-
- ' L. . . - s s L I . . ' " - - . ) . * -
" . . -, - 2 . ol - - . R - - = - .
- - - - . - . .. . ] - - . . ' r - . . . -n . . ' L]
- . . r . . . " . - . - . " " - - .
- + v - . - -0 - - - r . r . - y . ' - N . - . : M "
L . . N . . " " . . - . . " - . i - - .
. o . . M . . : . S . . . . . + . . . - L . . . . ,
+ « - LIRS - i . - L - . ' Ll - " -
- .. . . P . et e e e _ . . . . . . . -, . - - .
. . R ' - - o - . . ' P N r - - - - - o . i . - -
. . - I - - - - - . . D 3 ' . '
i + - - v - - R . . ' - 2 . v - . . . . -4 - . o - ’
. - - N P . - - . . PR + . - - . . . [ i . N 1 -
. ' r . . - . . - . . ' r . - . -
. - " . - . . . . B . L - - . * - - - .
i . . . . S .t . P ., . i} TR . L. .
- - .. - L - . k " - 1 .- - . - ' - . r . - ‘e . -+ -
. - . - - s L . . . ' .o O] b [ ~ . .o . . _ Il . - . - - . ' -
- - - v - S - 1] . -
. . . - . . B 2 - . ' [ . . - Lo " . . . -
- .. . ' " T .t 1 e - - . . . . - .
. . . A ) . . . - . . - . ., . 4 . . v Tt
- . - . . . . . . . . . - . . . ' - - ' - : - .
- i . . . . . ' . A _ . . - . [ . - N
. . - - L . ' [N f _ . i . . . . . . .
. - - Coa L . - " - - - - e ) . - " ' - ' ! ]
Lo N . ] . . . r . - ' - . - T . N - et .t ' . -
. . s - ot - N . LI - ' . . * . ' . - . N . . .
- . . - - - o - - . . ' * L] . -
. . . . . - L. P .t . - - - f " - . ' . - - ' . - b ) .
- s - R . - S PO . . . - - o - ' . . .. . - . . - B
. - . . ' - . - . - R B . . - .- P .
. . . - . : ., _ ' [ .. . 0 . - [ . . 1 K . . . - * . - . . . . . - - . . . - L - N
- . b . . LY 1 s - . . . P s " ’ ° . . ' - - . T - ) ! o . T ’ N
Y .. et o . R L L . . v . H - . . N - . T . ' . 1 s ] -
. .- _— . P - r N ' r - . - ' . . ° - N . . . - ' -
' - PRI . .. ¥ . . e . . .o . . . . - - N " - . - .
. - . r 1 -t ’ ’ v . . . . Por . 5 . R - . oo
- ' o ' 4 . . PR .t - ' - . " B . . .
" f - . . “r LR ' . - - . . . - . . . . -
. . . . ' . . ' - . .
= . . - - v . - N - - - -t - - T - L - - S . - . M " - - = o -
., - ~ . . R - : L . . . . vE . - r - " or * -
. - - . . ' . .. - ' . L] . N . . - . [ . " M . . PR - . - ! !
. . . . PR R . . , B R ; . - . ' - . . : . . " . ' .
- . r - . o ! - .or . . " M 1 . X -
. - . s . " M . e .« - . . ' - . ., . - . . - - - .
. . P 0 . At . . . 4 N - . . . - 0 s, - " . . -
. . - . - . . . . . . . . . . _ * N . B R - N 0
. - - - - - - .- - : s -
. - - - . - . . .- [ . . 1 - " . ' . b " '
- ia .t . - ' ro- - T [ ' ' * - N . ' - . -t * .
. X . . .. - . . . f .
B . . H - . . aan .- B - . . N . H . ~ . . " -
. . . . . ) . .- : .o - . e .
. . " . - . . . ' - . . . - -
. - . “ . . . - . - - = -
. - - * . . . - . . L - - - . A - - ' - - . . T ' - LI N * ‘ . '
. - . . . . - . - P . P - T - . T ! - .. - -
. N . . . - - - . . - H - . » . v . - . - - . - )
' . . . . . L . . - - . . ' . . . -t . E
. . * - - N . N -t . - 1 [ LI A ' : . " + - - '
. ) . . . B N - - . . P , - - . - . - - ' - '
- - - . . ' " a . - ' A . . . - . )
. . a - - . . .. . - ' - - ' [ . . R ' .. -
- - . L - - - - - " - . - . . .. . . b . . . - - ‘
. . . AR L ! . - . . ' r . L] . - .t - - - . 4 . . )
R . R . - - . i . . - - N N . - - . . ' . .
. . - . - . . - ’ - - - . - . - + ' - - LI ) - .
- . e N - - . . - . . - . 1 v - . .
- o - L e - - A . N . T- - ‘ : . - .- -
. o . . et . - . . <o . . . . . .
. . -t e . - - A . - . . . - d . - - . N . . '
' A, 1 - . . . . - .‘ ] .. - [ r . . . . L ' L " .- - " ) b '
- i . . . . . - . . - ' R - - . - C . L . - . - : B B Lo .
. . . . - + - - " 0 ] - 0 . T~ *
Do e ) . 4 T o _ ', . [ . . PR R . B . - . - . B . I - ! '
P [ . . (. - - . ~ B PR I - - . . - - L - - ‘. LI
. . - . - . . . . - . L) . . . . L] - L) - - '
. ', . - . . [ . - - - - [ . . ) . - P . . " - - . ! L ) N
PR - - . . .- P - . - L . . . - - - . . - - . . .
R e . . -~ . . . . - . - . . . au . . . - [ - a . .t . -
' " a - - - . . ‘ LI ' . . - * ' ) - ‘ . ' b ” ' :
- . . - - . P T T . . N . - . ' - . M - . . - "
. N - . . . - [ - . "o -
. . . - I . . - - . N . . - ) . - - . - - ’
A Lo . .o . Lt . . : e . . . ' e . . - . L. - " . [ . . i
. . R ' : e 7 © 4. f - = . A ; - . R - . o St . } . . . . .
v - - " - - . - i i N = . - i
. " ., . 4 o . . - ' St . N . . - 4 = r ~ . " R
. . ' - - . . . v . T . . - * . .o L ' . . - . -
. - . - - . L - 3 - - . - - - " - . - . - L .. - - -
. . . . . e . . . . 1 R . . L LLU ’ . LI ' . T . R - [ LT i . -t .
. ) Lo . - .. - .. - . . - - . B L. . . . f . . - " - -
. 3 N . . - P - - - v . . as - .- . .
. . . 1 - - . - ke e . . a . . . - - s . o . . . . f . .
[ . LI L - . ' ' e . F ! - - ' L . s " - ; . . -
y . . L . - - = . - - - - N - - -t e .
— . . | . - . . . . . - .. . .
. . . - - - A . . . . " . ] . . .t
- . . . - A - A - . . . . . - - " - - - - - - - - - - -
.. R . . . - S R . .. e - i ' . .o . . B - : . . . .
o E i . A . } - . - - V. . . - . s
; - T 1 . . . R . , . ' . . - _ - a R B ” . " - - ]
. . - - . - . | " - . = . ' - - . . - ’
- L. ] . - . ' - o . - . .- - ., - . = [ . . ™ . ' . L] - " . '
- L - - LT - - . i - - . N . . st - N A - . L
.. . . ECE I - - ' ' .
4 e ' - L} L} - L} " 1 - " t . Ty T * * " o " b
. . - - - - ] v = - - - -
. | s ) s L T N - . . P . . . v . _ . R v s . « toaT - .
- A . - ‘ ' . - - - v ' - ‘
. ' - s et * A L . - - - - . - - ' . - - ' )
. N . T ' ' - C s . . . . . - - ' - ' .t ' '
L N - . - " - ' . ' " - . E . - . " . - . . . . = [ .
. . I o - e N . a -, . ' - . [ ; . - L . - ) ., ' N . - s
' [ - [ b * - - N . . . ,-. - "'. . . " . L . " . L . ' 0
. . N . . .. - . - - . . N . L . . . X " .ot - T, . .
" I . N - . - -t - . - = ) - T . T .t ' ) - . i "
LR R . - R . . - . . - . . . - . L . . . , - - - . ~ R . . ' . .-
Vo . - - . B ut . . . r 5 - . i ! .
" + . P M - . . N - o a7 . * - T a ' '
L= - - -, . . . y . i .- . - - . - LI - - e .t ¥
v - . L] . a . * -k - + . - = " R - . " - - . . -
. . . . - - .t 3 . - - ' . b
1) . . N . 1 . - . . . . . . . - " . . L . T ’ . LR} -
- . . . - - - - . ' .. - . - [ -
. A R . L. . . . . . - . . ' ' . . ,
. - . - . . - Co B * B - B P
P . . . q" N . . . ' L - ' = - <t . ) . -
"R - - - . ’ RN - - - - - " - . - L) . B - . - . - " -
.. . . . 4 [ . - - - . . . N - - - - - Bl ., . 3 .. . - t
Lo a ) - . . LI . v Y . + . N . - - - . . . v -
' . P - . . . . . - . - - . - T . . ' . "
- ., - . - . . . - - . F * [ . b - - - R r . " A
. . - - - - . b * B - -t
-4 - . . N . . . . . E . . ' e . ' .
- -t . - o - . T - L (- . . . . - 4 " r -
R - - .. - . s - . s - - " . [ - - . - L . ]
. L . . . " . - ' f R + - - . . . . L . - ' ' ) N . .o . . -
. . . ' A . W *oa LICIN . . v . - - . T . " r . .
. o= - . . ' - N L at - Eal b N ‘, L . " . v - - . . . - " N -
ot . . . ' - . . . " - . ' - . - B -
. ,- . e - . . T, . N [ - ' - . - . . . ' . .
at . . . L . - - - PR . . . ' . - - . ' . . i ? . ‘
- . . . . . . . FE N ' LA - ] - ] .
- - . . " - . . - . - * - - ot - -
. ' L - Fo . e - . - - - -t T - -
N . .- . - . . . Lo ) ; s . 1 . . - - . . . - " . - P .-
. b N - .‘ - . - - . R - . " . ’ . . - 1 . o R - . ,
3 . - - ) ' - .
- Sy et . . ] . R - A .- . . . 3 . - - . . e .ot * ' .t . ' . . "
. Lot . L 0 - - . . v . - 0 - - 1 .
. 1 . - . a | R | . - . ' . ' v . [ - . . . - . r . . a " .
. , - . . : ~ - o . - . . v . . . TR ., \ - LI 4 . -
| . . - . “a . " - . . & . . N - . LI
, . E. .. ) . e 3 B . . . . . O . i . e
Tl . - . .- N L Eh . - R - -t - - - e - N - - . .ot ‘ ' - .
- . . . [ - . . . . - . 1 . ¥ ] L. .t - - - .
- - - - . N " - - " . . N H .
¢ ey gy T — TN LT L Y TP e m - - r - N .
H £ . -.
A L

A&KO0127

047



! . ne d ’ i . ‘ ’ '.' .- P - l . ' '
9500 W, Framingo R, Suile 205 ' E S T ' .
" Las Vegas, RV RY14T - ‘ - : CLT ' _
I - : ' . - ) . " " - . , ., - . _—I.'— * . I ) . . L] - ) . -- . .: -7 b o . . ., o ;: . . " :: LIS
Ui et et T e e B LT s COUNTRYWIDE HOME LOANS NG, L . T L LT AP o e e
P . C LT A AT T e 7350 WL CHEYENNE AVE - | L C e oL T w
L L .- LASVEGAS/NVa®tze - - . o B R S
; '.,"_ e - I .._ S - S . . ‘ ' . . .
: 500 WL Flamipgo R Suite2ns - - T e T e
-7 Lug Veyas, NV 39|97 - [ S S
. St e e T e L s MERS.T s

Lo e T e L pOBOX 2026 L Y

' . - - - 0 -
. . . . . ! . .
i . - . . . . P . N -
- . . . L. P ) . . . .
. . . . . o L o
. ‘ S L FLINT, M 4
- ' EEEEEEE : £501.2026
. . 2 . .
- ' . . T . . 1 .
- . - - - - - - . -
. . .
. . . - . -, P ; . .
' v . ' . ) N .
. * # - ‘ - . - - 1 . B v
- ' . . .o
. N . . - . - LI . 0]
- . ' r " - . . - »
- a . . .- r e . - -
- . . . H . ‘ . . .ac - -, . -
ot - . - . 1 -, - . a . . .
3 - : . .
. ' L3 - . [
. - .. . - L s . . .
N . - - ' P
b .- - - . - - - - a
L . - - - = ' s . . . r . .
Lt L. . L - ot o b ) - ! . . - . . .
- . L - - L . T e . " . ~
[T s . LI - - - . . .
PR A . . . . . R P . vt .
' - - N T e re * . N - . .
. . . .
. . . - a + . . i .
. . f . [ . - . - . . .
M - . LI . . . - . -
. . : R .
- . R . . R .
N ' 1 . . ' - . . -
' ] L . . v . - " o . . -
. . ) -
. e . ' . . .
. . . . R s . [
- . ' ~ 0 - - - . "
PN . . + . ' . R A 4 i . .
T " . ‘ r L - . *
Lt . . . . e . -, Rl
- . . - .. o ) ) .
- . S . . . . I . -
- . i . ., . - . - e
- - ' ' e - . . ]
- . - -
. e N
- - L L - . 0 t .
FRT -t —-— St - Y | F R i ) N
[ — .
tH ot 1 B A e« <o . ]
T A e e b e ein I
T s s p—— - - -
S ur
e e B ) , . . .
T e ek . .

A&K0128

048



—_— i,

b

%

p 1t Suie 208 -

Y500 W, Fleming

Rens Vopus, NV. 80147 o

-

RLULE A ¥ l—iim.in_Lm Rd. Suite 203
L TLns Negon NV #9147

.
.
1
1
[
’
.
-
.
Il
a N
N
1
[
L r
N .
k] . *
[
Il
- .
. '
awr »
1, '
—
g

1
'
'
.
.
r
'
.
.
'
A ca
f
-
. .
.
-

h, el ML

" . THE JOHNSON FAMILY TRUST
- 5225 ELM GROVE DRIVE -
© LASVEGAS, NV 89130
- ¢ PERFECT STORM LG
., 5226 ELM GROVE DR, .
.. LASVEGAS.NV 89120 - -

049

.
—

.
. " L4

N
3
'
a
.
]
.
il
.
4
.
k]
1
.
1
.
(A
1
-

A&K0129



Al
b G
DO0-W. Flnmingo Rel Swite 205
. Law Mogas, NV 89147
, .
| io_.' ' ; ' 1
I . * ‘ ) A - - [
: "-iJSUI.i W, Flamingo R, Suits 205
L Vegag, RV U137 L
.'.,¢ ) - N
:
1 . R :
....a.._.._,,,h.u._..‘_:.:_'..'..,..._,..,_,_,,,,.,._:., -I !. e

. " ROBERTH. BROILLESQ. . _
.. pOBOX3479 . |
-] -"RENO, NV B9503 | . -
“CRISIS COLLECTIONS MANAGEMENT, 1L
POBOX3479- -© . . T °
- .. .RENO, NV 89505 . . .

050

LI
. L]
vy M
L
.
2 LN}
LL
.
o
'
.
[
3
.
'
4
.
+
+
’ -
-
) -
N
' i
,_ R
”
' ]
1
]
-

a -
e

-
[
.
.
]
.
T+
'

S

r
+
.
L )
- '
.
' -
»
.
or
. .
1 .
- L] !
f
.
.
.
. .
-
.
'
v
f
.
f
+ . .
- =
-
. g
. .
l|
. .
'
v
P
|
~
. .
. Z
.
-
.
.
-
.
.
.
f -
.
Ll
= L s
— -Gn -

A&K0130



EXHIBIT 4

EXHIBIT 4



DENNIS L. JOHNSON
§225 ELM GROVE DR

LAS VEGAS, NV 829130-3669

GERALDINE J. JOHNSON
5316 CLOVER BLOSSOMCT

North Las Veges, NV 89031

COUNTRYWIDE HOME LOANS, NG,

4500 PARK GRANADA

CALABASAS, CA 9130241613

CORELOGIC
450 £. BOUNDARY ST

CHAPIN, 5C 28036

RECONTRUST COMPANY
2380 Perfarmance Dr., TX2-984-0407

RICHARDSON, TX 76082

DENNIS L. JOHNSON
7670 WIDEWING DRIVE

NO LAG VEGAS, NV 88084

DENNIS L. JOHNSON
8158 WHITE MILL CT

LAS VEGAS, NV 89131-1457

ROBERT H. BROIL, Esy.
PO BOX 3479

RENO, MV 88503

OMBUDSMANS OFFICE
Altn: GORDAN MILDEN
2501 E SAHARA AVE BUITE 205

LAS VEGAS, NV 89104

b
ol — 10 B S s,

CENNIS L. JOHNSON
5318 CLOVER BLOSSOM CT

North Las Veges, NV 89021

COUNTRYWIDE HOME LOANS, INC.
7350 W. CHEYENNE AVE

LAS VEGAS, NV 89129

CTC REAL ESTATE SERVICES
MSN Sv-88
400 NATIONAL WAY

SIMI VALLEY, CA 93085

MERS, INC,
3300 S.W. 34TH AVENUE, SUITE 101

OCALA, FL 24474

COUNTRYWIDE HOME LOANS, INC
PO BOX 10423

VAN NUYS, CA 91410-0423

GERALDINE J. JOHNSON
7820 WIDEWING DRIVE

NO. LAS VEGAS, NV 89084

U.5. Department of Treasury - IRS
110 CITY PARKWAY

LAS VEGAS, NV B9108

PERFECT STORM LLC
6228 ELM GROVE DR

LAS VEGAS, NV 89130

NOTS MAILINGS

304856

GERALDINE J. JOHNSON
5225 ELM GROVE DR

LAS VEGAS, NV 89130.3665

MERS
PO BOX 2028

FLINT, MI 48501-2026

COUNTRYWIDE HOME LOANS, INC
PO BOX 10214

VAN NUYS, CA 91410-0219

U.S. Bank Natl Assoc, Successor Trustes
o Holders of ZUNI MORT LOAN TRUST
8062 OLOD ANNAPOLIS RD

COLUMBIA, MD 21045

BLALOCK & QUALEY
20 BONNEVILLE AVE

LAS VEGAS, NV 89101

PERFECT STORMLLC
7870 WIDEWING DRIVE

NO. LAS VEGAS, NV 80084

Crisis Coflaction Management, LLC
PO BOX 3479

RENQ, NV 88505

THE JOHNSON FAMILY TRUST
5223 ELM GROVE DRIVE

LAS VEGAS, NV 89130
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Inst #; 201210310000738

Fees: $17.00

N/C Fee: $0.00
10/31/2012 08:04:08 AM
Recelpt #: 1364103
Requestor:

ALESS] & KOENIG LLC

Recorded By: MAT Pgs: 1

DEBBIE CONWAY

CLARK COUNTY RECORDER

When recorded mail to:

Alessi & Koenig, LLC e
9500 West Flamingo Rd., Suite 205

Las Vegas, NV 89147

Phone: 702-222-4033

APN: 124-31-220-092 TSN 30488-5§316

NOTICE OF TRUSTEE’S SALE

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT! UNL
YOU PAY THE AMOUNT SPECIFIED IN THIS NOTICE BEFORE Tl‘EPsfg
SALE DATE, YOU COULD LOSE YOUR HOME, EVEN IF THE
AMOUNT IS IN DISPUTE. YOU MUST ACT BEFORE THE SALE DATE.
IF YOU HAVE ANY QUESTIONS, PLEASE CALL Alessi & Koenig at 702-
222-4033, IF YOU NEED ASSISTANCE, PLEASE CALL THE
FORECLOSURE SECTION OF THE OMBUDSMAN’S OFFICE, NEVADA
REAL ESTATE DIVISION, AT 1-877-829-9907 IMMEDIATELY.

NOTICE IS HEREBY GIVEN THAT:

On November 28, 2012, Alessi & Koenig as duly appeinted Trustee pursuant to a certain lien, recorded on
February 22, 2012, as instrument number 0001651, of the official records of Clark County, Nevada, WILL
SELL THE BELOW MENTIONED PROPERTY TO THE HIGHEST RIDDER FOR LAWFUL MONEY OF
THE UNITED STATES, OR A CASHIERS CHECK at: 2:00 p.m., at 9500 W, Flamingo Rd., Suite #2053, Las
Vegas, Nevada 89147 (Alessi & Koenig, LLC Office Building, 2" Floor)

The street address and other common designation, if any, of the real property described above is purported to
be: 5316 CLOVER BLOSSOM CT, North Las Vegas, NV $9031, The owner of the real property 1s

purported 1o be: DENNIS L & GERALDINE J JOHNSON

The undersigned Trustee disclaims any liability for any incorrectness of the street address and other common
designations, if any, shown herein, Said sale will be made, without covenant or warranty, expressed or

implied, regarding title, possession or encumbrances, 10 pay the remaining principal sum of a note,

homeawner’s assessment or other obligation secured by this fien, with interest and other sum as provided

therein: plus advances, if any, under the terms thereof and interest on such advances, p}us fees, charges,
expenses, of the Trustee and trust created by said lien. The total amount of the unpaid balance of ‘the
obligation secured by the property to be sold and reasonable estimated costs, expenses ar}d advances at the :c;'me
of the initial publication of the Notice of Sale is $4,039,00. Payment must be in made in the form of certified

funds.
Date: October 15,2012

By: Ryan Kerbow, Esq. of Alessi & Koenig LLC on behalf of Country Gardens Owners’ Assocation
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Alessi & Koenig, LLC

TSN 30488-5316

AFFIDAVIT OF SERVICE

State of Nevada
County of Clark

I, Daniel Vidovic, state:

That at all times herein I have been a citizen of the United States, over 18 years of age, and am not a party
to, or interested in proceeding in which this affidavit is made.

I served DENNIS L & GERALDINE J JOHNSON, with a copy of the Notice of Trustee’s Sale, on
10/28/2012 at approximately 5:25 PM by:

Personally posting a copy of Notice of Trustee’s Sale in the manner prescribed pursuant NRS 107.087, in
the conspicuous place on the property, upon information and belief, at least 15 days before the date of
sale, which is located at:

Trust Property:
S316 CLOVER BLOSSOM CT
North Las Vegas, NV 89031

[ posted a copy of the Notice of Trustee Sale pursuant to NRS 107.080, for 20 days consecutively, in the
public place in the county where the property is situated, to wit: |

Nevada Legal News: Regional Justice Center: Clark County Law Library
930 S.4" St. #100 200 Tewis Ave 309 S.3" St, Ste B
Las Vegas, NV 89101 Las Vegas, NV 89101 Las Vegas, NV 89101

I declare under penalty of perjury under the law of the State of Nevada that the foregoing is true and
correct.

Dated 11/26/2012 W é/ﬁ |

Daniel Vidovic

Alessi & Koenig, LLC

9500 West Flamingo Rd. Ste 205
Las Vegas, NV 89147

COUNTY OF SERVICE: CLLARK
SERVER: Daniel Vidovic
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Photos taken by: Daniel Vidovic

Photo date: 10/28/2012 at approximately 5:25 PM
Property owner: DENNIS L & GERALDINE J JOHNSON

Property address: 5316 CLOVER BLOSSOM CT, North Las Vegas, NV 89031

ALESSI & KOENIG, LLC TSN 30488-5316
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NOTICE OF TRUSTEE'S SALE

WARNING! A SALE OF YOUR PROPERTY IS
IMMINENT!  UNLESS YOU PAY THE AMOUNT
SPECIFIER N THIS NOTICE BEFCRE THE SALE
DATE, YOU COULD LOSE YOUR HOME, EVEN jJF
THE AMOUNT 18 IN DISFUTE. YOU MUST ACT
BEFORE THE SALE DATE. IF YQU HAVE ANY
QUESTIONS, PLEASE CALL Alessi & Koenig at
702-222-4033. IF YOU NEED ASSISTANCE,
PLEASE CALL THE FORECLOSURE SECTION OF
THE OMBUDSMANS OFFICE, NEVADA REAL
ESTATE CIVISION, AT 1-877-828-9807
IMMEDIATELY,

NOTICE IS HEREBY GIVEN THAT:

On November 28, 2012, Aless| & Koenig as duly
appoinled Trustee pursuant 1o a  certain llen,
recorded on February 22, 2012, as instrument
number 0001651, of the official records of Clark
County, Nevada, WILL SELL THE RELOW
MENTIONED PROFERTY TO THE HIGHEST
BIDDER FOR LAWFUL MONEY OF THE UNITED
STATES, OR A CASHIERS CHECK at; 2:00 p.m.,
at 9500 W. Flamingo Rd.. Suite #205, Las Vegas,
Nevada 89147 [(Alessi & Koenig, LLC Office
Building, 2nd Floor),

The street address and other common designation,
if any, of the real property described above is
purported to be: 5316 CLOVER BLOSSOM CT,
North Las Vegas, NV 89031. The owner of the real
property is purported {0 be: DENNIS L &
GERALDINE J JOHNSCN.

The undersigned Trustee disclaims any liability for
any incoreciness of the streel address and othaer
common designations, if any, shown herein. Said
sale will be made, without covenant or warranty,
expressed or implied, ragarding title, possession or
encumbrancas, to pay the remaining principal sum
of & note, homeownars assessment or other
obligation secured by this lien, with Inlerest and
other sum as provided therein: plus advancas, if any,
under 1he terms thersof and interest on such
advances, plus fees, charges, expenses, of the
Trustee and trust created by said lien, The tofal
amount of the unpald balancs of the obligation
secured by the properly lo be sold and reasonable
estimated costs, expahses and advances ai the time
of the initial publication of the Nolice of Sale is
$4,039.00, Payment must be in made In the form of

certified funds.

Date: Qctober 18, 2012

By: Ryan Kerbow, £sq. of Alassi & Koenig LLC on
behalf of Country Gardens Dwnars’ Assocatian

PUBLISHED
$1/02/2012, 11/09/2012 & 11/16/2012

CLARK COUNTY LEGAL NEWS
CLARK & HYE COUNTY, NEVADA
COLN FILE 12110223 wps

Certification of Publication

This is to confirm that, on the afarementioned
dales, the attached Legal Nofice was
published in the Clark County Legal News
newspapear, a newspaper of general and
subscription circulation in  Clark County,
Nevada.

Per NRS 238.030, the Clark County Legal
News nawspaper is printed and published in
whole or in part in both Clark County and Nye
County, Nevada.

WITNESS my hand on this

11/16/2012

DATE

Pivanda Donovan

MIRANDA DONCVAN, co-publisher,
Clark County {.egal News newspaper
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Case 2:13-¢cv-00649-PMP-NJK  Document 52 Filed 01/23/15 Page 1 of 10

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA
E R S
)
BOURNE VALLEY COURT TRUST, )
)
Plaintiff, ) 2:13-CV-00649-PMP-NJK
)
V. )
)
WELLS FARGO BANK, N.A,, et al. )
) ORDER
Detfendants. )
)

Presently before the Court is Plaintiff Bourne Valley Court Trust’s Motion for

Summary Judgment (Doc. #435), filed on September 26, 2014. Defendant Wells Fargo
Bank, N.A. filed an Opposition (Doc. #48) on November 3, 2014. Plaintiff Bourne Valley
Court Trust filed a Reply (Doc. #51) on December 1, 2014.
I. BACKGROUND

This case involves a dispute over whether a foreclosure sale conducted by a
homeowners’ association (“HOA”) to collect unpaid HOA assessments extinguishes all
junior liens, including a first deed of trust. The property at issue, located at 410 Horse
Pointe Avenue, Las Vegas, Nevada, previously was owned by Defendant Renee Johnson.
(Mot. for Summ. J. (Doc. #45) [“MSJ”], Ex. 2 at 1.) The property was subject to a first
deed of trust recorded in 2006, which identified Plaza Home Mortgage, Inc. as the lender.
(Det. Wells Fargo Bank, N.A.’s Req. for Judicial Notice (Doc. #25) [“Req. for Judicial
Notice”], Ex. B at 1.) On March 7, 2011, Plaza Home Mortgage, Inc. assigned the deed of
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Case 2:13-¢cv-00649-PMP-NJK  Document 52 Filed 01/23/15 Page 2 of 10

trust to Defendant Wells Fargo Bank, N.A. (“Wells Fargo”). (Req. for Judicial Notice, Ex.
C at 1.) Later that same date, Plaza Home Mortgage, Inc. recorded a notice of default and
election to sell based on Defendant Johnson’s deed of trust. (Req. for Judicial Notice, Ex.
D.)

The property is subject to Covenants, Conditions and Restrictions (“CC&Rs”)
recorded in 2000 by The Parks Homeowners Association (““The Parks™). (Def. Wells Fargo
Bank, N.A.’s Opp’n to P1.”’s Mot. for Summ. J. (Doc. #48) [“Opp’n”], Ex. B.) In August of
2011, The Parks recorded a notice of delinquent assessment lien with respect to Johnson’s
property, and in October of 2011, The Parks mitiated an HOA foreclosure sale of the
property pursuant to Nevada Revised Statutes § 116.3116 et seq. to recover unpaid HOA
assessments. (Req. for Judicial Notice, Ex. F, Ex. G.) The sale was conducted on May 7,
2012, at which Horse Pointe Avenue Trust purchased the property for $4,145.00. (MSJ, Ex.
2.) The HOA toreclosure deed was recorded with the Clark County Recorder on May 29,
2012. (Id.) The HOA foreclosure deed states that the foreclosure sale was conducted 1n
compliance with all applicable notice requirements. (Id. at 1.) The same date, a grant deed
from Horse Pointe Avenue Trust to Plaintiff Bourne Valley Court Trust (“Bourne Valley™)
was recorded with the Clark County Recorder. (MSJ, Ex. 1.) According to Wells Fargo, at
the time of the HOA foreclosure sale, the property’s assessed value was $90,543.00.
(Opp’n, Ex. A.)

Bourne Valley brought suit in Nevada state court on January 16, 2013, asserting
claims for quiet title and declaratory relief against Defendants. (Pet. for Removal (Doc.
#1), Ex. A at 5-8, Ex. D at 4-6.) According to Bourne Valley, the foreclosure deed
extinguished Wells Fargo’s deed of trust and vested clear title in Bourne Valley, leaving
Wells Fargo nothing to foreclose. (Id.) Defendant MTC Financial Inc. removed the action
to this Court on April 17, 2013. (Pet. for Removal.)

/17
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Case 2:13-¢cv-00649-PMP-NJK  Document 52 Filed 01/23/15 Page 3 of 10

Bourne Valley now moves for summary judgment on its claims, arguing Nevada

Revised Statutes § 116.3116 and SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 334

P.3d 408 (Nev. 2014), provide an HOA with a lien for nine months’ worth of unpaid HOA
assessments that is superior to the first deed of trust, commonly referred to as the “super

priority lien.” Bourne Valley further argues that SFR Investments clarifies that under

§ 116.3116, foreclosure of an HOA super priority lien extinguishes all junior liens,
including a first deed of trust. Bourne Valley therefore contends that Wells Fargo’s first
deed of trust was extinguished by the HOA foreclosure sale and that title to the property
should be quieted in Bourne Valley’s name.

Wells Fargo responds that Bourne Valley is not entitled to summary judgment
because 1t does not provide evidence indicating that the HOA sale complied with the notice
requirements of Nevada Revised Statues Chapter 116. Wells Fargo further argues that the
HOA foreclosure sale was commercially unreasonable and therefore was void. Wells Fargo
also argues Bourne Valley 1s not a bona fide purchaser because it purchased the property
with knowledge of the previously-recorded CC&Rs, which contain a mortgage protection
clause stating that a lender’s deed of trust cannot be extinguished by an HOA foreclosure
sale to satisfy a lien for delinquent assessments. Finally, Wells Fargo argues that because
Bourne Valley does not provide evidence the HOA complied with all statutory notice
requirements, Bourne Valley has not demonstrated that constitutional due process
requirements were met.

Bourne Valley replies that the recitals in the trustee’s deed upon sale stating there
was compliance with all statutory notice requirements are conclusive proof that the HOA
complied with the notice requirements. Bourne Valley further argues that Wells Fargo does
not provide any evidence indicating it did not receive the required statutory notices.
Regarding Wells Fargo’s argument that the HOA foreclosure sale was commercially

unreasonable, Bourne Valley replies that Chapter 116 does not require an HOA foreclosure

3
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sale to be commercially reasonable. Bourne Valley further argues that the inadequacy of
the price is not sufficient to void the HOA foreclosure sale when there is no evidence of
tfraud, procedural defects, or other irregularities in the conduct of the sale. As for Wells
Fargo’s mortgage protection clause argument, Bourne Valley replies that the clause 1s
unenforceable to the extent that it attempts to limit the super priority lien given to the HOA
under § 116.3116. Finally, regarding Wells Fargo’s due process argument, Bourne Valley
replies that no state action is involved in a nonjudicial HOA foreclosure sale. Bourne
Valley further argues the trustee’s deed reciting compliance with all applicable notice
requirements 1s conclusive proof that statutory notice requirements were met, and hence
Wells Fargo received all process that was due.
II. DISCUSSION

Summary judgment is appropriate if the pleadings, the discovery and disclosure
materials on file, and any affidavits “show([] that there is no genuine dispute as to any
material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a), (¢). A fact1s “material” if it might affect the outcome of a suit, as determined by the

governing substantive law. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). An

1ssue 1s “genuine” if sufficient evidence exists such that a reasonable fact finder could find

for the non-moving party. Villiarimo v. Aloha Island Air, Inc., 281 F.3d 1054, 1061 (9th

Cir. 2002). Initially, the moving party bears the burden of proving there is no genuine issue

of material fact. Leisek v. Brightwood Corp., 278 F.3d 895, 898 (9th Cir. 2002). After the

moving party meets its burden, the burden shifts to the non-moving party to produce
evidence that a genuine 1ssue of material fact remains for trial. Id. The Court views all
evidence 1n the light most favorable to the non-moving party. Id.

A. Notice

Wells Fargo argues Bourne Valley is not entitled to judgment on its quiet title
claim because Bourne Valley does not provide evidence indicating that the HOA sale

4
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complied with the notice requirements of Chapter 116. Bourne Valley contends that the
recitals in the trustee’s deed upon sale stating there was compliance with all statutory notice
requirements are conclusive proof that the HOA complied with the notice requirements.
Bourne Valley further argues that Wells Fargo does not provide any evidence indicating it
did not receive the required statutory notices.

The Nevada statutes and case law applicable in this case are clear and conclusive.
Section 116.3116(2) sets forth the priority of the HOA lien with respect to other liens on the
property. Pursuant to § 116.3116(2), the HOA lien is prior to all other liens on the property
except:

(a) Liens and encumbrances recorded before the recordation of the declaration
and, 1n a cooperative, liens and encumbrances which the association creates,
assumes or takes subject to;

(b) A first security interest on the unit recorded before the date on which the
assessment sought to be enforced became delinquent . . . ; and

(c) Liens for real estate taxes and other governmental assessments or charges
against the unit or cooperative.

Although § 116.3116(2)(b) makes a first deed of trust superior to an HOA lien, the
last paragraph of § 116.3116(2) gives what 1s commonly referred to as “super priority”
status to a portion of the HOA’s lien which is superior to the first deed of trust:

The lien 1s also prior to all security interests described in paragraph (b) to the
extent of any charges incurred by the association on a unit pursuant to NRS
116.310312 and to the extent of the assessments for common expenses based
on the periodic budget adopted by the association pursuant to NRS 116.3115
which would have become due in the absence of acceleration during the 9
months immediately preceding institution of an action to enforce the lien,
unless federal regulations adopted by the Federal Home Loan Mortgage
Corporation or the Federal National Mortgage Association require a shorter
period of priority for the lien. ... This subsection does not affect the priority
of mechanics’ or materialmens’ liens, or the priority of liens for other
assessments made by the association.

Id. § 116.3116(2).

The Nevada Supreme Court recently held in SFR Investments that foreclosure of a

super priority lien established pursuant to § 116.3116(2) extinguishes all junior interests,

including a first deed of trust on the property. 334 P.3d at 410-14; see also 7912 Limbwood

5
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Court Trust v. Wells Fargo Bank, N.A., 979 F. Supp. 2d 1142, 1149 (D. Nev. 2013). SFR

Investments resolves a previous division of authority among the Nevada state trial courts

and decisions from the United States District Court for the District of Nevada on the
question. 334 P.3d at 412.

To conduct a foreclosure on this type of lien, an HOA must comply with certain
notice requirements at certain time intervals, including mailing a notice of delinquent
assessment, recording and mailing a notice of default and election to sell, and providing
notice of the time and place of the sale. Nev. Rev. Stat. §§ 116.31162-116.311635.
Contrary to the argument advanced by Wells Fargo, a deed which recites that there was a
default, that the notice of delinquent assessment was mailed, that the notice of default and
election to sell was recorded, that 90 days have lapsed between notice of default and sale,
and that notice of the sale was given, 1s “conclusive proof of the matters recited.” Id.

§ 116.31166(1). A deed containing these recitals also “is conclusive against the unit’s
former owner, his or her heirs and assigns, and all other persons.” Id. § 116.31166(2).

Here, the foreclosure deed recites as follows:

Default occurred as set forth in the Notice of Default and Election to Sell

which was recorded October 12, 2011 as instrument/document number

201110120001641 in the office of the Recorder of said County. After the

expiration of ninety (90) days from the recording and mailing of the copies of

the Notice of Default and Election to Sell, a Notice of Trustee’s Sale was
recorded on April 09, 2012 as instrument/document number

201204090000179 in the Office of the Recorder of said County and the
Association claimant, The Parks Homeowners Association, demanded that
such sale be made.
All requirements of law regarding the recording and mailing of copies of the
Notice of Delinquent Assessment, Notice of Default and Election to Sell, and
the recording, mailing, posting and publication of copies of the Notice of
Trustee’s Sale have been complied with.
(MSJ, Ex. 2 at 1.) Given that the foreclosure deed recites there was a default, the proper
notices were given, the appropriate amount of time has lapsed between notice of default and

sale, and notice of the sale was given, under § 116.31166(1), the foreclosure deed

6
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constitutes “conclusive proof” that the required statutory notices were provided. Bourne
Valley therefore has met its burden of showing the required statutory notices were provided
to Wells Fargo.

Once Bourne Valley met its burden of showing the required statutory notices were
provided, Wells Fargo was required to come forward with evidence that a genuine issue of

fact remains for trial as to notice. See Leisek, 278 F.3d at 898. Wells Fargo does not

provide any evidence or even assert that it did not receive the required statutory notices.
Nor does Wells Fargo point to any other procedural irregularities related to the HOA
foreclosure sale that would explain Wells Fargo’s failure to pay the HOA lien to avert its

loss of security. See SFR Investments, 334 P.3d at 414; Limbwood, 979 F. Supp. 2d at

1149 (“If junior lienholders want to avoid this result, they readily can preserve their security
interests by buying out the senior lienholder’s interest.”). Therefore, no 1ssue of fact
remains as to whether the required statutory notices were provided. Given that Wells
Fargo’s due process arguments are premised on Bourne Valley not providing evidence that
the statutory notice requirements were met, the Court likewise finds that no genuine issue of
material fact remains as to whether Wells Fargo’s due process rights were violated.

B. HOA Foreclosure Sale

Wells Fargo next argues that even if the HOA foreclosure sale extinguished its first
deed of trust on the property, the HOA foreclosure sale was “commercially unreasonable”
and therefore was void. (Opp’n at 5-7.) Specifically, Wells Fargo argues the HOA
foreclosure sale was not conducted in good faith because “the HOA made no effort to
obtain the best price or to protect either Johnson or Wells Fargo” by selling the property for
$4,145.00 when the assessed value of the property was $90,543.00. (Id. at 7.) Bourne
Valley replies that Chapter 116 does not require an HOA foreclosure sale to be
commercially reasonable. Bourne Valley further argues that the inadequacy of the price 1s

not sufficient to void the HOA foreclosure sale when there is no evidence of fraud,

7
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procedural defects, or other 1rregularities in the conduct of the sale.

The commercial reasonableness here must be assessed as of the time the sale
occurred. Wells Fargo’s argument that the HOA foreclosure sale was commercially
unreasonable due to the discrepancy between the sale price and the assessed value of the
property 1gnores the practical reality that confronted the purchaser at the sale. Before the

Nevada Supreme Court 1ssued SFR Investments, purchasing property at an HOA

foreclosure sale was a risky investment, akin to purchasing a lawsuit. Nevada state trial
courts and decisions from the United States District Court for the District of Nevada were
divided on the issue of whether HOA liens are true priority liens such that their foreclosure

extinguishes a first deed of trust on the property. SFR Investments, 334 P.3d at 412. Thus,

a purchaser at an HOA foreclosure sale risked purchasing merely a possessory interest in
the property subject to the first deed of trust. This risk is illustrated by the fact that title
insurance companies refused to 1ssue title insurance policies on titles received from
foreclosures of HOA super priority liens absent a court order quieting title. (Mot. to
Remand to State Court (Doc. #6), Decl. of Ron Bloecker.) Given these risks, a large
discrepancy between the purchase price a buyer would be willing to pay and the assessed
value of the property is to be expected.

Moreover, Wells Fargo does not point to any evidence or legal authority indicating
the Court must void an HOA foreclosure sale because the purchaser bid only a fraction of
the property’s assessed value. Wells Fargo does not point to evidence of fraud or any other
procedural defects or other irregularities in the conduct of the sale that would require the
Court to void the sale, or any evidence indicating the HOA acted 1n bad faith by selling the
property for an amount that would satisfy the unpaid assessments. Nor does Wells Fargo
point to evidence or legal authority indicating that beyond selling the property to the highest
bidder, the HOA was responsible for protecting Wells Fargo and Johnson’s interests in

addition to the homeowners’ interests. See Carmen v. S.F. Unified Sch. Dist., 237 F.3d

8
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1026, 1028-31 (9th Cir. 2001) (stating that a court need not “comb the record” looking for a
genuine issue of material fact if the party has not brought the evidence to the court’s
attention) (quotation omitted)). Thus, no genuine issue of material fact remains as to
whether the HOA foreclosure sale was commercially unreasonable. Under the specific
facts presented here, 1t was not.

C. CC&Rs

Wells Fargo argues Bourne Valley 1s not a bona fide purchaser because it purchased
the property with knowledge of the previously-recorded CC&Rs, which contain a mortgage
protection clause. According to Wells Fargo, under the mortgage protection clause, its deed
of trust cannot be extinguished by an HOA foreclosure sale to satisty a lien for delinquent
assessments. Bourne Valley replies that the clause 1s unenforceable to the extent that it
attempts to limit the super priority lien given to the HOA under § 116.3116. The mortgage
savings clause states as follows:

[N]o lien created under this Article V [titled “Mortgage Protection”] or under

any other Article of this Declaration, nor any lien arising by reason of any

breach of this Declaration, nor the enforcement of any provision of this

Declaration, shall defeat or render invalid the rights of the beneficiary under

any Recorded Mortgage of first and senior priority now or hereafter upon a

Lot, made in good faith and for value, perfected before the date on which the

Assessment sought to be enforced became delinquent.
(Opp’n, Ex. B at § 5.08.) The preceding section, titled “Unpaid Assessments,” provides
that liens for unpaid assessments “shall be created in accordance with NRS § 116.3116 and
shall be foreclosed on in the manner provided for in NRS § 116.31162-116.31168 as 1s now
or hereafter may be in effect.” (Id. at § 5.07.)

The Nevada Supreme Court held in SFR Investments that a mortgage protection

clause does not affect the application of § 116.3116(2) in an HOA super priority lien
foreclosure case. 334 P.3d at 419. Specifically, “Chapter 116’s ‘provisions may not be
varied by agreement, and rights conferred by it may not be waived . . . [e]xcept as expressly

provided in” Chapter 116.” Id. (quoting Nev. Rev. Stat. § 116.1104) (emphasis omitted).
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“Nothing in [NRS] 116.3116 expressly provides for a waiver of the HOA’s right to a
priority position for the HOA’s super priority lien.” 1d. (quoting Limbwood, 979 F. Supp.
2d at 1153).

Given that Chapter 116’s requirements cannot be varied by agreement, the mortgage
protection clause in the CC&Rs does not preserve Wells Fargo’s security interest in the
property. Morever, by the CC&R’s plain language, in § 5.07 The Parks preserved its
statutory super priority lien rights by reference to § 116.3116, which 1s the statutory section
setting forth the relative priority of the HOA’s super priority and the junior liens in relation
to a first deed of trust. Thus, no genuine issue of fact remains as to whether the mortgage
protection clause affects the application of § 116.3116 1n this case. The Court therefore
will grant Bourne Valley’s Motion for Summary Judgment.

III. CONCLUSION

IT IS THEREFORE ORDERED that Plaintiff Bourne Valley Court Trust’s Motion

for Summary Judgment (Doc. #45) is GRANTED.

DATED: January 23, 2015

PHILIP M. PRO
United States District Judge
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Attorneys for U. S. Bank, N.A., successor frustee to
Bank of America, N.A., Successor by Merger to
LaSalle Bank, N.A., as Trustee to the holders of the
Zuni Mortgage Loan Trust 2006-OA1, Morigage
Loan Pass-Through Certificates Series 2006-OA1

DISTRICT COURT
CLARK COUNTY, NEVADA
5316 CLOVER BLOSSOM CT TRUST, Case No..  A-14-704412-C
| Dept. XXIV

Plaintiff,
U.S. BANK, N.A’S OPPOSITION TO
v, PLAINTIFF’S MOTION FOR SUMMARY
JUDGMENT AND COUNTERMOTION
FOR SUMMARY JUDGMENT BASED
ON THE DUE PROCESS CLAUSE AND
TENDER, OR ALTERNATIVELY, FOR
RULE 56(F) RELIEF

U.S. BANK, N.A., SUCCESSOR TRUSTEE TO
BANK OF AMERICA, N.A. SUCCESOR BY
MERGER TO LASALLE BANK, N.A., AS
TRUSTEE TO THE HOLDERS OF THE ZUNI
MORTGAGE LOAN TRUST 2006-OAl,
MORTGAGE LOAN PASS-THORUGH
CERTIFICATES SERIES 2006-0OA1

Date of Hearing: 08-06-15
Time of Hearing: 9:00 AM

Defendants.

Defendant U.S. Bank, N.A., solely as Successor Trustee to Bank of America, N.A., successor
by merger to LaSalle Bank, N.A., as Trustee to the holders of the Zuni Mortgage Loan Trust 2006-
OA1, Mortgage Loan Pass-Through Certificates Series 2006-OA1 (U.S. Bank), opposes Plaintiff’s
Motion for Summary Judgment and moves for summary judgment based on the Due Process Clause
and Tender. This Opposition and Countermotion is made and based upon the Memorandum of
Points and Authorities attached héreto, all exhibits attached hereto, and such oral argument as may

be entertained by the Court at the time and place of the hearing of this matter.
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MEMORANDUM OF POINTS AND AUTHORITIES

I INTRODUCTION

U.S. Bank is entitled to summary judgment because NRS 116, ef seq., the HOA foreclosure
statute, is facially unconstitutional because it does not mandate that mortgagees receive actual notice
of HOA foreclosure sales. The Due Process Clause requires, under a// circumstances, that a statute
authorizing extinguishment of a lien in a foreclosure sale also mandate actual notice to those
lienholders. Because no provision of NRS 116 mandates actual notice to mortgagees prior to an
HOA’s foreclosure sale, the statute is facially unconstitutional. Independently, NRS 116 is
unconstitutional as applied to the circumstances of this case, because U.S. Bank was not provided
any notice of the amount of the super-priority lien that would extinguish its constitutionally-
protected property interest when foreclosed. Because the HOA’s foreclosure sale was conducted
pursuant to a statute which is unconstitutional—both facially and as applied—it is invalid, and
summary judgment should be granted in favor of U.S. Bank.,

Even if NRS 116 complied with the Due Process Clause, U.S. Bank would still be entitled to
summary judgment because the loan servicer tendered payment of the super-priority amount prior to
the foreclosure sale, thereby extinguishing the super-priority portion of the HOA’s lien.
Consequently, to the extent Plaintiff received any interest in the subject property at the HOA’s
foreclosure sale, that interest in subordinate to U.S. Bank’s senior deed of trust.

Even if this Court does not grant summary judgment in favor of U.S. Bank, Plaintiff’s
Motion for Summary Judgment should be denied. Instead of offering evidence showing that the sale
of the Property for a 94% discount was commercially reasonable, Plaintiff claims that, under SFR
Investments Pool 1, LLC v, U.S. Bank, N.A., every HOA foreclosure sale conducted pursuant to NRS
116 is commercially reasonable, no matter how diminutive the price. Plaintiff ignores the fact that
SFR Investments was a case decided at the pleadings stage on a motion to dismiss, and the Court
remanded that case for further fact-finding regarding the commercial reasonableness of the sale.
Because issues of material fact remain regarding the commercial reasonableness of the foreclosure

sale, Plaintiff”s Motion for Summary Judgment should be denied.

(348252561} 2
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In the alternative, U.S. Bank is entitled to a Rule 56(f) continuance, as additional discovery is
necessary to develop facts integral to U.S. Bank’s defenses. If this Court is not inclined to grant U.S.
Bank’s Countermotion for Summary Judgment on the pure legal issue of whether NRS 116 is
facially invalid under the Due Process Clause, or because the HOA’s super-priority lien was
extinguished by the pre-foreclosure, super-priority tender, discovery is necessary to develop facts
regarding (1) how the HOA Trustee calculated the super-priority amount of the HOA’s lien before
rejecting Bank of America’s tender as insufficient, (2) whether the HOA complied with all
requirements of NRS 116, and (3) whether the sale of the Property for a 94% discount was
commercially reasonable. To the extent the Court is not inclined to grant U.S. Bank’s Countermotion
for Summary Judgment or deny Plaintiff’s Motion for Summary Judgment for the reasons set forth
below, U.S. Bank is entitled to a Rule 56(f) continuance.

11. STATEMENT OF UNDISPUTED MATERIAL FACTS

A, The Johnsons borrow $147,456.00 to purchase a home.

In June 2004, Dennis Johnson and Geraldine Johnson (collectively Borrowers) purchased
real property located at 5316 Clover Blossom Court, North Las Vegas, Nevada 89031 (the
Property). To finance this purchase, Borrower took out a loan in the amount of $147,456.00, which
was secured by a deed of trust (Deed of Trust) in favor of Countrywide Home Loans, Inc. Exhibit
A. This Deed of Trust was assigned to U.S. Bank via an Assignment of Deed of Trust, which was
recorded on June 20, 2011. Exhibit B.

B. The HOA forecloses on its $5,021.00 lien.

Alessi & Koenig, LLC (HOA Trustee), acting on behalf of Country Gardens Owners’
Association (HOA), recorded two Notices of Delinquent Assessment Liens on February 22, 2012, at
9:17 AM, both ostensibly encumbering the Property. One of the Notices stated the Borrowers owed
$1,095.50 to the HOA. Exhibit C. The other Notice stated the Borrowers owed $1,150.50 to the
HOA. Exhibit D. On April 20, 2012, the HOA Trustee recorded a Notice of Default and Election to
Sell Under Homeowners Association Lien, particularly the Lien attached as Exhibit C, stating the
total amount due to the HOA was $3,396.00. Exhibit E. The HOA Trustee then recorded a Notice of

Trustee’s Sale on October 31, 2012, stating the total amount due to the HOA was $4,039.00, and

(348252561} 3
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setting the sale for November 28, 2012. Exhibit F. No sale occurred on that date. Rather, on January
26, 2013, the HOA non-judicially foreclosed on the Property. Exhibit G. According to the Trustee’s
Deed Upon Sale, the HOA sold the Property to Plaintiff for $8,200.00. Id.

C. Bank of America’s pre-foreclosure, super-priority tender.

Prior to the foreclosure sale, Bank of America, N.A.,' through counsel at Miles Bauer
Bergstrom & Winters LLP (Miles Bauer), contacted the HOA Trustee and requested a payoff ledger
detailing the specific super-priority amount of the HOA’s lien on the Property. Exhibit H-1. Rather
than providing a payoff ledger with the exact super-priority amount, the HOA Trustee provided a
payoff demand in the amount of $4,186.00. Ex. H-2. However, the ledger showed the HOA’s
monthly assessments to be $55.00, meaning the total amount of the last nine months of delinquent
assessments was $495.00. Exhibit H-2. On December 6, 2012, Bank of America tendered
$1,494.50—which included $999.50 in “reasonable collection costs” in addition to the $495.00 for
delinquent assessments—to the HOA Trustee to satisfy the super-priority lien. Exhibit H-3. The
HOA Trustee refused to accept this tender, and proceeded to foreclose on the Pfoperty. Exhibits H-
4.

D. Procedural History

Plaintiff filed its Complaint on July 25, 2014. U.S. Bank answered the Complaint on
September 25, 2014, On April 23, 2015, Plaintiff filed its Amended Complaint, Plaintiff filed the
instant motion for summary judgment on May 18, 2015,

III. LEGAL STANDARDS

Summary judgment is appropriate only if, after viewing the record in the light most favorable
to the nonmoving party, “no genuine issue of material fact exists, and the moving party is entitled to
judgment as a matter of law.” NRCP 56(c); Wood v. Safeway, Inc., 121 Nev. 724, 730, 121 P.3d
1026, 1030 (2005). “[TThe nonmoving party is entitled to have the evidence and all reasonable
inferences accepted as true.” Scialabba v. Brandise Const. Co., Inc., 112 Nev. 965, 968, 921 P.2d

028, 930 (1996). The moving party “bears the initial burden of production to show the absence of a

! At the time, Bank of America serviced the loan secured by U.S. Bank’s Deed of Trust.
£34825256;1} 4
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genuine issue of material fact.” Cuzze v. University and Community College System of Nevada, 123
Nev. 598, 602, 172 P.3d 131, 134 (2007).

Factual disputes are genuine “if the evidence is such that a rational trier of fact could return a
verdict in favor of the nonmoving party.” Wood, 121 Nev. at 731. If the moving party bears the
burden of persuasion at trial, “that party must present evidence that would entitle it to a judgment as
a matter of law in the absence of contrary evidence.” Francis v. Wynn Las Vegas, LLC, 262 P.3d
705, 714 (2011). Summary judgment is particularly appropriate where issues of law are controlling
and dispositive of the case. American Fence, Inc. v. Wham, 95 Nev. 788, 792, 603 P.2d 274, 277
(1979).

IV. ARGUMENT

A. U.S. Bank is entitled to summary judgment because the HOA Lien Statute.is
facially unconstitutional, as it does not guarantee that mortgagees receive notice
and an opportunity to be heard.

On its face, the HOA Lien Statute is unconstitutional. As an irreducible minimum, courts
have universally required that statutes that provide for extinguishment of junior liens in foreclosure
also provide for mandatory notice to the junior lienholders. The HOA Lien Statute does not provide
for mandatory notice. Rather, the Nevada Legislature has provided only a “request-notice” or “opt-
in” provision; which requires notice only if the junior lienholder—here the holder of a first deed of
trust—requests notice in advance. Such opt-in provisions have met with universal disapprobation in
every federal and state court to have considered the question, The reason is clear: where the state
will extinguish such a significant interest in real property, it must also mandate that the holder of the
lien to be extinguished have notice and some opportunity to remediate. By not mandating such
notice, the HOA Lien Statute is unconstitutional on its face. In this case, that means the foreclosure
by the HOA and the extinguishment of U.S. Bank’s Deed of Trust are both invalid and U.S. Bank is
entitled to summary judgment.

The Due Process Clause of the U.S. Constitution requires that, “at a minimum, [the]
deprivation of life, liberty, or property by adjudication be preceded by notice and an opportunity for

hearing appropriate to the nature of the case.” Mullane v. Central Hanover Bank & Trust Co., 339

{34825256;1} 5
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U.S. 306, 314 (1950) (emphasis added). An “elementary and fundamental requirement of due
process ... is notice reasonably calculated, under all circumstances, to apprise interested parties of

the pendency of the action and afford them an opportunity to present their objections.” Tulsa Prof’l

Collection Services, Inc. v. Pope, 458 U.S. 478, 484 (1988) (quoting Mullane, 339 U.S. at 314)

(emphasis added). Put more simply, state action may not extinguish an interest in real property
unless the holder of that interest is afforded notice of that action.

Foreclosures pursuant to the HOA Lien Statute constitute state action, as the Nevada
Supreme Court has held that a private party’s deprivation of another private party’s “significant
property interest” pursuant to a Nevada statute entitles the property owner to “federal and state due
process.” J.D. Construction v. IBEX Int’l Group, 240 P. 3d 1033, 1040 (Nev. 2010). In J.D.
Construction, one private party recorded a mechanic’s lien on the property of another private party.
Id at 1035. No state actor was involved in placing the lien, yet the Nevada Supreme Court held that
“[a] mechanic’s lien is a ‘taking’ in that the property owner is deprived of a significant property
interest, which entitles the property owner to federal and state due process.” Id at 1040 (citing
Connolly Dev., Inc. v. Superior Court, 553 P.2d 637, 645 (Cal. 1976) (holding that private party’s
imposition of a “stop notice” lien involved “significant state action” because the imposition is
“encouraged, indeed only made possible, by explicit state authorization.”).

J.D. Construction provides sufficient binding authority that the state-action requirement is
met here. If more evidence were needed, however, the logic and reasoning in Connolly Development,
Inc. v. Superior Court, extensively relied upon in J.D. Construction, see 240 P.3d at 104041 (citing
Connolly at least five times), applies here. In Connolly, the California Supreme Court held that there
was “no question” that the state-law “stop notice” lien at issue—which could be enforced by a purely

H

private procedure “without filing or recordation before any state official”—*involve[d] significant
state action” and triggered due-process protections. /d. at 815. The Connolly Court expressly rejected
arguments that the lien did not involve state action, noting that the private enforcement procedure
“‘is not just action against a backdrop of an amorphous state policy, but is instead action encouraged,

indeed only made possible, by explicit state authorization.”” Id. at 815 & n.14 (quoting Klim v.
Jones, 315 F. Supp. 109, 114 (N.D. Cal. 1970)).

(34825256:1} 6
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Because foreclosures authorized solely by the HOA Lien Statute constitute state action, the
HOA Lien Statute must satisfy the Due Process Clause’s notice requirements as set forth in Mullane.
The United States Supreme Court has applied Mullane’s principles to the deprivation of a
mortgagee’s security interests in property that is subject to potential extinguishment in foreclosure,
such as the first deed of trust at issue in this case. Mennonite Bd, of Missions v. Adams, 462 U.S.
791, 800 (1983). In Mennonite, an Indiana county sold mortgaged real property as a result of the
borrower’s delinquent taxes. Id. at 793. The county complied with Indiana’s governing notice
statute, but that statute required only constructive notice to the mortgagee and actual notice to the
borrower. Id. at 794. The Indiana courts upheld the tax sale statute against a constitutional due
process challenge. Id at 795. But the U.S. Supreme Court reversed the decision upholding the
statute, holding that because the “sale immediately and drastically diminishes the value of th[e]
security interest” and “may result in the complete nullification of the mortgagee’s interest” the
mortgagee must receive actual notice. Id. at 798, 800. The Court held that the Due Process Clause
required that mortgagees receive either personal service or mailed notice of the foreclosure sale that
could extinguish their property interest.

Nevada’s HOA Lien Statute does not require that mortgagees be provided with actual notice
of the HOA foreclosure sales that can extinguish their property interest. Indeed, the statute is not
only silent on the subject of mandatory notice, but it effectively disclaims that notice is required in
all instances. In two key provisions, the statute explicitly and unambiguously disclaims that notice is
required to all mortgagees; rather, mortgagees only receive notice if they have previously requested
notice from the HOA. In Section 116.31163, the statute provides that a notice of default and election
to sell need only be provided to a mortgagee who “has requested notice” or “has notified the
association” more than thirty days before the recordation of the notice of default of the existence of a
security interest. NRS 116.31163(1)—(2). Section 116.31165 similarly limited mortgagee notice of
sale to those mortgagees who have requested notice under Section 116.31163, or those who have
“notified the association.” NRS 116.31165(1)(b)(1)—~(2). A third provisiofl concerning notice of

delinquent assessments does not require notice to lenders at all. NRS 116.31162.

(348252561} 7
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As a consequence, the HOA Lien Statute allows for the total extingﬁishment of the first deed
of trust without any notice to the mortgagee holding that deed. If a mortgagee does not request
notice—or, put differently, fails to opt in to its right to due process—Nevada law permits the
extinguishment of a first deed of trust without notice. Such a result is in direct contravention of
Mennonite, which held that actual notice is required in - all circumstances where a significant
property interest was subject to extinguishment, and rejected the argument that the necessity of
actual personal service or mailed notice may vary based on the ability of the mortgagee to protect its
own interests. “[A] party’s ability to take steps to safeguard its interests does not relieve the State of
its constitutional obligation.” Mennonite, 462 U.S. at 799.

While Mennonite did not address an opt-in or request-notice provision, a broad consensus has
emerged in state and federal courts that such provisions are unconstitutional under Mennonite. The
Fifth Circuit, for instance, considered a Louisiana statute that required notice of a foreclosure sale
only to those persons who had filed a request for such notice in the mortgage records. Small Engine
Shop, Inc. v. Cascio, 878 F.2d 883, 88586 (5th Cir. 1989). The Fifth Circuit applied Mullane and
Mennonite, and held that the statute “as interpreted by the district court, cannot be squared with
Mennonite’s allocation of notice burdens.” Id. at §90.

Perhaps more significantly, opt-in provisions have .been universally condemned by a
consensus of state-court decisions. See, e.g., Jefferson Tp. v. Block 4474, 548 A.2d 521, 524 (N.J.
1988) (“We conclude that a person’s entitlement to the notice required by due process cannot be
conditioned on the requirement that he request it.”); Wylie v. Patton, 720 P.2d 649, 655 (Idaho 1986)
(holding opt-in scheme unconstitutional because the Constitution requires notice “both to
mortgagees of record who have requested such a notice and to mortgagees of record who have not
requested such a notice”); Reeder & Assocs. v. Locker, 542 N.E.2d 1371, 1373 (Ind. Ct. App. 1989)
(“[Alfter Mennonite a mortgagee is required to receive actual notice of a tax sale unless the
mortgagee’s address is not reasonably identifiable.”); City of Boston v. James, 530 N.E.2d 1254
(Mass. App. Ct. 1988) (holding that a “shifting of responsibility” from the foreclosing party to the
mortgagee is unconstitutional “even when the persons deprived of notice are sophisticated and

knowledgeable™); Seattle First National Bank v. Umatilla County, 713 P.2d 33 (Or. App. 1986)

{34825256;1} 8
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(holding that statute permitting notice only to mortgagee who makes request unconstitutional as
violating affirmative duty to provide notice); In re Foreclosure of Tax Liens, 103 A.D.2d 636, 640
(N.Y. App. Div. 1984) (“The Erie County statutes create a real danger that a mortgagee will be
forever divested of his property without ever learning of the impending foreclosure.”); United States
v. Malinka, 685 P.2d 405, 409 (Okla. Civ. App. 1984) (“Mennonite clearly places the onus on the
State to provide notice notwithstanding that a mortgagee might take steps to protect its own
interest.”).

“Constitutional due process protection does not exist only for those who follow the notice
statute but encompasses all interests that may be affected by state action.” Island Fin., Inc. v.
Ballman, 607 A.2d 76, 81 (Md. Ct. Spec. App. 1992). The notice provision here renders the HOA
Lien Statute unconstitutional, as Nevada trial courts have previously found. See, e.g., Octavio Cano-
Martinez v. HSBC Bank USA, N.A., Dist. Ct. Case No. A-692027-C (EJDC) (May 7, 2015),
Summary Judgment Order, p. 4 (“Because the Statute does not does not require the foreclosing party
to take reasonable steps to ensure that actual notice is provided to interested parties who are
reasonably ascertainable (unless the interested party first requests notice) it does not comport with
long standing principles of constitutional due process.”); Paradise Harbor Place Trust v. Deutsche
Bank National Trust Company, Dist. Ct. Case No. A-687846-C (EJDC) (Jan. 6, 2014), Dismissal
Order, p. 8 (R.A. II, at 302) (holding that HOA Lien Statute’s provisions were facially invalid
because the statute “expressly does not require notice of the HOA lien sale to be given to all
lienholders before their property interests are completely erased by operation of law”).

The Nevada Legislature drafted a notice scheme that does not provide for notice of
delinquency to mortgagees and then explicitly disclaims the duty to provide notices of default or sale
to mortgagees who do not file a prior request for such notice. The case law cited in the two
preceding paragraphs provides that such a scheme is plainly unconstitutional. The fact that the HOA
Lien Statute does not require notice to the mortgagee is sufficient, standing on its own, to sustain a
facial attack on the statute—requiring invalidation of both the statute and the foreclosure at issue in
this case. See, e.g., Garcia-Rubiera v. Calderon, 570 F.3d 443, 456 (1st Cir. 2009) (sustaining facial

attack on notice provisions and holding that “actual notice cannot defeat [facial] due process claim”),
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As to mortgagees, the HOA Lien Statute’s notice provisions are constitutionally flawed, rendering
the statute invalid on its face. Accordingly, summary judgment should be granted in favor of U.S.

Bank because the foreclosure sale is unconstitutional.

B. The HOA Lien Statute is unconstitutional as applied to this case because U.S.
Bank was not provided actual notice of the super-priority lien.

Even if the HOA Lien Statute required that mortgagees receive actual notice of HOA
foreclosure sales under all circumstances, the statute is still unconstitutional as applied in this case
because U.S. Bank was not provided any notice of the super-priority amount of the HOA’s lien,
“'W]hen notice is a person’s due, process which is a mere gesture is not due process.” Mullane, 339
U.S. at 315. To pass muster under the Due Process Clause, the required “notice must be of such
nature as reasonabl]e] to convey the required information,” with “reference to the subject of which
the statute deals.” Id. at 314.

The subject of the HOA Lien Statute is the super-priority lien it provides, the proper
foreclosure of which extinguishes a mortgagee’s constitutionally-protected security interest in the
subject property. While granting super-priority to an HOA lien is a “significant departure from
existing practice,” the HOA Lien Statute’s drafters predicted that the effect on secured lenders would
be minimal, as the “secured lenders [would] most likely pay the [nine] months’ assessments
demanded by the association rather than having the association foreclose on the unit.” 1982 UCIOA
§ 3116 cmt. 1 (cited with approval in SFR Investments, 334 P.3d at 414). UCIOA’s drafters
presumed that HOAs and their collection agents would willingly provide secured lenders with the
amount of the super-priority lien.

The Nevada Supreme Court made the same assumption when evaluating the mortgagee’s due
process challenge in SFR Investments. 334 P.3d at 418. In that case, the mortgagee argued that due
process required specific notice “indicating the amount of the superpriority piece of the lien[.]” Id.
Importantly, this case was decided on a motion to dismiss, which did not allow the Nevada Supreme
Court to consider any facts “not apparent from the face of the complaint.” Id at 418 n.6. In this
posture, the Court rejected the mortgagee’s due process challenge, stating that “nothing appears to

have stopped [the lender] from determining the precise superpriority amount” prior to the sale, and
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stating that “[i]t is well established that due process is not offended by requiring a person with
actual, timely knowledge of an event that may affect a right to exercise due diligence and take
necessary steps to preserve that right.” Id. at 418 (quoting In re Medaglia, 52 F.3d 451, 455 (2d Cir.
1995). The Court did not decide whether due process is offended when a mortgagee exercises due
diligence by requesting “the precise superpriority amount in advance of the sale,” and the HOA
refuses to provide that information. See SFR Investments, 334 P.3d at 418.

Here, the HOA refused to provide U.S. Bank with the super-priority amount prior to the
foreclosure sale. None of the documents recorded by the HOA provide notice of the super-priority
portion of the HOA’s lien. See Ex. C, Ex. D, Ex. E, and Ex. F. Nonetheless, Bank of America, who
serviced the loan secured by U.S. Bank’s Deed of Trust, reached out to the HOA Trustee and
requested a payoff ledger detailing the precise amount of the super-priority lien prior to the
foreclosure sale. The HOA Trustee refused to provide the super-priority amount, instead demanding
that Bank of America pay off the entire HOA lien, even though the majority of the lien was
subordinate to U.S. Bank’s Deed of Trust. Ex. H-2. Unlike SFR Investments, where the Court relied
on contentions in the complaint that “nothing appeared to have stopped” the lender from determining
the super-priority amount, here the record is clear: the only parties with the information necessary to
determine the super-priority amount—the HOA and the HOA Trustee—refused to provide U.S.
Bank with the super-priority amount.” It is clear that U.S. Bank was never put on actual notice of the
amount of the lien that could extinguish its own senior Deed of Trust,

Holding that due process requires HOAs to identify the super-priority amount is not only
fundamentally fair—it also implements a policy of the Nevada Legislature. The Nevada Legislature,
apparently cognizant of the manipulative and evasive conduct of HOAs like the one here, now
requires a foreclosing HOA to identify the "amount of the association's lien that is prior to the first

security interest,” see NRS 116.31162(1)(b)(2(I)), as amended by Senate Bill 306. The amended

% As discussed fully in Section C below, Bank of America estimated the amount of the super-priority lien
based on the payoff ledger provided, and tendered an amount at least equal to the super-priority amount,
extinguishing the super-priority portion of the lien. To the extent Bank of America’s tender was inaccurate,
such inaccuracy resulted from the HOA and HOA Trustee’s refusal to provide Bank of America with actual
notice of the super-priority amount.

(34825256;1} 11
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statute also requires the HOA to specifically explain how the holder of a first deed of trust may
extinguish a super-priority lien—by tendering the identified super-priority amount no later than five
days before the sale. See NRS 116.31162(1)(b)(3(II)), as amended by Senate Bill 306. If the holder
of the first deed of trust records with the county recorder that it has satisfied the super-priority
amount, "the sale may not extinguish the first security interest as to the unit." Id.

While U.S. Bank does not suggest the procedures the Legislature laid out in the recent
amendments are applicable today or to this case, the amendments demonstrate two key points. First,
the Nevada Legislature agrees it is fundamentally unfair to permit a foreclosure of a first deed of
trust without ever providing notice or recording with the country recorder (1) the exisfence of a
super-priority lien; (2) the amount of the super-priority lien; or (3) how to cure the super-priority lien
before the first deed of trust is extinguished. Second, the amendments demonstrate the modesty of
U.S. Bank's position. If the Court rules this particular foreclosure did not comport with constitutional
due process requirements because of the HOA’s failure to identify the existence or amount of a
super-priority lien, that holding would apply to only those cases in which HOAs have been so
evasive as to avoid identifying the super-priority amount, It will also do no more than implement a
requirement already endorsed by the Legislature.

The Due Process Clause requires that a party be provided actual notice and an actual
opportunity to be heard prior to the deprivation of that party’s property interest. See, e.g., J.D.
Constr., 240 P.3d at 1040 (Nev. 2010). Providing notice that a lien exists, without specific notice
that a super-priority lien exists and the amount of that lien is a “mere gesture” of process. See
Mullane, 339 U.S. at 315 (“[W]hen notice is a person's due, process which is mere gesture is not due
process.”). The notice provided to a mortgagee whose security interest is at risk of extinguishment
must be calculated to afford the mortgagee an opportunity to present its objections or, if necessary,
cure the delinquency. Id. at 314, But here, U.S. Bank was provided with no notice, much less actual
notice, of the amount of the super-priority lien which would extinguish the Bank’s constitutionally-
protected property interest when foreclosed. Without notice of the super-priority amount, U.S. Bank

had no opportunity to protect its property interest prior to the HOA’s foreclosure. As applied to the
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circumstances of this case, the HOA Lien Statute operated unconstitutionally, invalidating the HOA

foreclosure sale. Accordingly, this Court should grant summary judgment in favor of U.S. Bank.

Bank of America’s tender extinguished the super-priority bortion of the HOA’s
lien,

C.

Even if the HOA Lien Statute satisfied the actual-notice requirements of the Due Process
Clause, U.S. Bank would still be entitled to summary judgment because Bank of America’s supet-
priority tender extinguished that portion of the HOA’s lien prior to the foreclosure sale. As Plaintiff
freely admits, in SFR Investments, the Nevada Supreme Court “said not once, but twice, that ... the
bank could simply have paid the super pi‘iority amount to preserve its interest in the property.” Mot.
at 14; see SFR Investments, 334 P.3d at 414 (“[A]s junior lienholder, [the holder of the first deed of
trust] could have paid off the [HHOA] lien to avert loss of its security[.]”). Here, the loan servicer paid
the super-priority amount prior to the sale, and thus preserved the first-priority position of U.S.
Bank’s Deed of Trust.

Both the drafters of the HOA Lien Statute and the Nevada agency charged with its
enforcement agree with Plaintiff’s position—tender of the super-priority amount preserves a first
deed of trust holder’s interest in the foreclosed property. The drafters of the Uniform Common
Interest Ownership Act (UCIOA), adopted by Nevada as the HOA Lien Statute, contemplated this
result when drafting the super-priority provision, stating that “[a]s a practical matter, secured lenders
will most likely pay the [nine] months assessments demanded by the association rather than having
the association foreclose on the unit.” 1982 UCIOA § 3116 cmt. 1 (cited with approval in SFR
Investments, 334 P.3d at 414.).> Further, the Nevada Real Estate Division of the Department of
Business and Industry (NRED), the agency charged with administering the HOA Lien Statute, has
explained that it is “likely that the holder of the first security interest will pay the super priority lien

amount to avoid foreclosure by [an HOA].” 13-01 Op. Dep’t of Bus. & Indus., Real Estate Div. 18

* The Nevada Supreme Court cited to the official comments to UCTIOA extensively when evaluating the HOA
Lien Statute in SFR Investments, 334 P.3d at 412 (“An official comment written by the drafters of a statute
and available to the legislature before the statute is enacted has considerable weight as an aid to statutory
construction.”)
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(2012) (hereinafter NRED Letter); see also Folio v Briggs, 99 Nev. 30, 34, 656 P.2d 842, 844
(1983) (explaining that courts “are obliged to aftach substantial weight to [an] agency’s
interpretation” of a statute it is charged with administering). This super-priority amount is equal to
the amount of assessments that “would have become due in the absence of acceleration during the
nine months immediately preceding institution of an action to enforce the lien....” See NRS
116.3116(2); accord NRED Letter (explaining that “the total amount of the super priority lien
attributable to assessments is no more than 9 months of the monthly assessments reflected in the
association’s budget.”).

Here, Bank of America, who serviced the loan secured by U.S. Bank’s senior Deed of Trust
at the time, tendered the super-priority amount to the HOA Trustee prior to the foreclosure sale.
Shortly after the HOA Trustee recorded the Notice of Default and Election to Sell, Bank of America,
through counsel at Miles Bauer, contacted the HOA Trustee and requested a payoff ledger detailing
the super-priority .amount of the HOA’s lien. Rather than providing a breakdown of the nine months
of delinquent assessments constituting the super-priority amount, the HOA Trustee provided a
payoff demand in the amount of $4,186.00, which included late fees, interest, and collection costs
that fell within the sub-priority portion of the HOA’s lien. Ex. H-2. However, the payoff demand
showed that, during the nine months preceding the “institution of an action to enforce the lien,”
namely the recording of the Notices of Delinquent Assessments Lien, the HOA’s monthly
assessments were $55.00. Id.

Accordingly, to satisfy the super-priority portion of the HOA’s lien, Bank of America,
tendered $1,494.50 to the HOA Trustee on December 6, 2012. Ex. H-3. This amount included not

only the last nine months of delinquent assessments, $495.00, but also $999.50 for “reasonable

collection costs,” which constituted the sub-priority, rather than super-priority, portion of the HOA’s

lien. Id. By tendering the full super-priority amount prior to the foreclosure, Bank of America
extinguished the super-priority portion of the HOA’s lien, thus redeeming the first-priority position
of U.S. Bank’s Deed of Trust prior to the foreclosure sale.

Since the super-priority portion of the HOA’s lien was extinguished prior to the foreclosure

sale, Plaintiff’s interest in the Property, if any, is subordinate to U.S. Bank’s senior Deed of Trust
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pursuant to NRS 116.31164(3)(a). This provision provides that the purchaser at an HOA foreclosure
receives “a deed without warranty which conveys to the grantee all title of the unit’s owner fto the
unit.” NRS 116.31164(3)(a) (emphasis added). Put differently, under Nevada law, the HOA lost the
ability to pass clear title when Bank of America’s tender extinguished the super-priority lien. This
point was not lost on Plaintiff, who states “that the bank could have paid the super priority amount to
preserve its interest in the property” prior to the foreclosure sale. Mot. at 14,

According to the SFR Investments Court, the drafters of the UCIOA, the NRED, and even
Plaintiff itself, tender of the super-priority amount prior to an HOA foreclosure extinguishes the
super-priority portion of an HOA’s lien, thus preserving the first-priority position of the respective
deed of trust. Because Bank of America tendered the full super-priority amount prior to the HOA’s
foreclosure sale in this case, the super-priority portion of the HOA’s lien was extinguished,
preserving the first-priority position of U.S. Bank’s Deed of Trust. Consequently, to the extent
Plaintiff received any interest in the Property by way of the HOA foreclosure sale, such interest is
junior to U.S. Bank’s senior Deed of Trust, meaning Plaintiff’s quiet title claim fails as a matter of

law. Accordingly, U.S. Bank’s Countermotion for Summary Judgment should be granted.

D. Plaintiff has produced no evidence showing that the HOA’s foreclosure sale was

commercially reasonable.

This Court should also deny Plaintiff’s Motion for Summary Judgment because (1) every
foreclosure sale conducted pursuant to the HHOA Lien Statute must be commercially reasonable, and
(2) Plaintiff has produced no evidence showing that the HOA’s foreclosure sale of the Property at a
94% discount was commercially reasonable as a matter of law.

1. HOA foreclosure sales must be commercially reasonable.

While the HOA Lien Statute provides homeowners associations with strong enforcement
mechanisms to assure their dues are paid, the statute also provides a check to insure those with first
deeds of trust are treated fairly—specifically, that every foreclosure sale conducted pursuant to the
statute must be commercially reasonable. Plaintiff’s assertions that “NRS Chapter 116 does not

29

contain any language that requires that an HOA foreclosure sale be ‘commercially reasonable’ and
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that “UCIOA also does not contain any language that incorporates Article 9 of the Uniform
Commercial Code” ignores the plain language of the statute. See Mot, at 8.

The HOA Lien Statute requires that HOA foreclosure sales be commercially reasonable,
stating that “every contract or duty governed by this chapter imposes an obligation of good faith in
its performance or enforcement.” NRS 116.1113. The drafters of this section defined good faith as
follows: “[g]ood faith ... means observance of two standards: ‘honesty in fact,” and observance of
reasonable standards of fair dealing. While the term is not defined, [it is] derived from and used in
the same manner as ... Sections 2-103(i)(b) and 7-404 of the Uniform Commercial Code.” UCIOA §
1-113 cmt. (1982) (emphasis added). Nevada’s version of the UCC defines “good faith” as “honesty
in fact and the observance of reasonable commercial standards of fair dealing.” NRS 104.1201(2)(t)
(emphasis added).*

Nevada courts have confirmed that this commercial reasonableness standard applies to the
disposition of collateral. See, e.g. Jones v. Bank of Nev., 91 Nev. 368, 373, 535 P.2d 1279, 1282
(1975). And courts in other states interpreting the same UCIOA provision at issue here, UCIOA § 1-
113, have held that the disposition of the collateral in these cases, real property, must be
commercially reasonable. Will v. Mill Condominium Owrier 's Ass’n, 848 A.2d 336, 340 (Vt. 2004)
(“Although the rules generally applicable to real estate mortgages do not impose a commercial
reasonableness standard on foreclosure sales, the UCIOA does provide for this additional layer of
protection.”).” Plaintiff’s argument that the HOA’s disposition of the Property here did not have to

be commercially reasonable is misplaced. See Mot. at 8.

4 Plaintiff’s contention that “UCIOA ... doe [sic] not contain any language that incorporates Article 9 of the
Uniform Commercial Code” is directly at odds with intention of UCIOA’s drafters as shown by UCIOA’s
official comments. See Mot. at 10. As noted by the SFR Investments Court, “[a]n official comment written by
the drafters of a statute and available to the legislature before the statue is enacted has considerable weights as
an aid to statutory construction.” 334 P.3d at 413.

> Plaintiff contends that the “Supreme Court of Vermont’s analysis of Vermont law is not helpful in
interpreting Nevada’s version of the UCIOA, however, because Vermont law does not include the nonjudicial
foreclosure procedure that was ‘handcrafted’ by the Nevada Legislature in NRS 116.31162 through NRS
116.31168.” Mot. at 9. Plaintiff fails to explain how Nevada’s handcrafting of those provisions, which mostly
concern opt-in notice requirements, somehow effects the commercial reasonableness provision of UCIOA,
which has been wholly adopted in both Nevada and Vermont. Compare NRS 116.1113, with27A V.S.A. § 1-
113.
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Granting super-priority to nominal HOA liens over first deeds of trust “represents a
‘significant departure from existing practice.”” SFR Investments, 334 P.3d at 412 (quoting the
official comments to UCIOA § 1-116). However, NRS 116.1113’s requirement that the foreclosure
of these super-priority liens be commercially reasonable provides first deed of trust holders with
assurance that, in the event of an HOA foreclosure, they will receive some of the value they
bargained for when they provided a mortgage loan. The commercial reasonableness requirement is
provided in the statutory text, was intended by the statute’s drafters, and has been recognized by
other courts interpreting the same statutory provision at issue here. Therefore, for Plaintiff to succeed
on its instant Motion for Summary Judgment, it must prove that the foreclosure sale of the Property
for a 94% discount was commercially reasonable as a matter of law. This is a burden Plaintiff cannot

meet,

2. Plaintiff has provided no evidence that the foreclosure sale of the
Property at a 94% discount was commercially reasonable.

Plaintiff’s Motion for Summary Judgment should be denied because it has failed to provide
any evidence showing that the foreclosure sale of the Property for 6% of its ostensible value was
commercially reasonable as a matter of law. The Nevada Supreme Court has explained that the
conditions of a commercially reasonable sale should reflect a calculated effort to promote a sales
price that is equitable to both the debtor and to the secured creditor. See Dennison v. Allen Group
Leasing Corp., 110 Nev. 181, 186, 871 P.2d 288, 291 (1994). The “quality of the publicity, the price
obtained at the auction, [and] the number of bidders in attendance™ are also factors to consider when
analyzing the commercial reasonableness of a public sale. Id While the price obtained at a
foreclosure sale is not the sole determinative factor, it is highly relevant in determining whether a
sale is commercially reasonable. Id. Importantly, it is well-settled under Nevada law that “a wide
discrepancy between the sale price and the value of the collateral compels close scrutiny into the
commercial reasonableness of the sale.” Levers v. Rio King Land & Inv. Co., 93 Nev. 95, 98, 560
P.2d 917, 920 (1977); see also Iama Corp. v. Wham, 99 Nev. 730, 736, 669 P.2d 1076, 1079 (1983);
Jones, 91 Nev. at 368,
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Such close scrutiny is surely required here, where Plaintiff purchased Property securing a
$147,456.00 loan for $8,200..6 Ex. A; Ex. G. Put differently, the discrepancy between the sales price
and the value of the collateral here was more.than 94%. In light of this wide discrepancy, and the
close scrutiny into the circumstances of the sale such discrepancy entails, it is not surprising that
Plaintiff contends that the HOA Lien Statute does not require an HOA foreclosure sale to be
commercially reasonable.” Mot. at 9.

To the contrary, courts analyzing the commercial reasonableness of foreclosure sales have

either voided such sales or refused to grant summary judgment in favor of the foreclosing party

where the discrepancy between the sales price and the value of the secured property was much less
egregious than the present case. For example, in lama Corp., the Nevada Supreme Court reversed a
trial court’s finding that a sale of collateral was conducted in a commercially reasonable manner. 99
Nev. at 737. Central to the court’s decision was the wide discrepancy—25.1% —between the fair
market value and the sale price of the collateral. /d at 736. The court then scrutinized whether
proper notice was given, whether the bidding was competitive, and whether the sale was conducted
pursuant to the sheriffs office’s normal procedures. Id The court ultimately set aside the sale
because the pre-foreclosure conduct of the seller had detrimentally affected the price the collateral
would bring at auction. Id, at 736-37.

Additionally, courts applying UCIOA have voided commercially unreasonable foreclosure
sales. Will, 848 A.2d at 340. In Will, the property was sold pursuant to a homeowners’ association
lien of $3,510.10. Id. at 338. The fair market value of the property was $70,000. Id. The court noted
that the comment to UCIOA § 1-113, discussed in Section C(1) supra, “expresse[d] in unequivocal
terms the Legislature’s intent to import the [UCC’s] commercial reasonableness standard into the

UCIOA.” Id. at 341. The court explained that the homeowners association bears the burden to prove

S Plaintiff will likely claim that the value of the loan secured by the Deed of Trust is not an accurate indication
of the value of the Property. This is yet another reason why Plaintiff’s motion is premature. Discovery is
needed to determine the exact value of the Property at the time of the foreclosure sale.

7 Plaintiff curiously quotes the SFR Investments Court’s noting that it declined to reach the commercial
reasonableness argument before relying of the SFR Investments decision to say that the price paid at a
foreclosure sale has no bearing on commercial reasonableness “pursuant to SER.” Mot. at 10, 12. Needless to
say, a court’s “holding” on an issue that it specifically declined to reach does not constitute binding precedent.
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the foreclosure was commercially reasonable. Id. at 342. The court also stated that the party
conducting the sale “must make a good faith effort to maximize the value of collateral,” and “have a
reasonable regard for the debtor’s interest.” Id. After espousing these standards, the court voided the
trustee’s sale because the sale was not made in a commercially reasonable manner. /d. at 342.
Central to the court’s finding that the sale was commercially unreasonable was the sale of the
condominium for an amount 85% lower than the value of the collateral, and the fact that there was
only one bid on the property. See id Because the sale was commercially unreasonable, the court
vacated the lower court’s grant of summary judgment in favor of the HOA, and voided the sale to
the third-party purchaser, Id. at 343,

Here, Plaintiff has produced no evidence showing that the sale of the Property for a 94%
discount was commercially reasonable. Such a wide discrepancy between the sales price and the
price of the collateral subjects the commercial reasonableness of this HOA sale to close scrutiny
under settled Nevada law. See Levers, 93 Nev. at 98; Iama Corp., 99 Nev. at 736; Jones, 91 Nev. at
368. This close scrutiny entails an inquiry into the bidding process and participants, which U.S.
Bank will attempt to uncover through discovery. But currently, “the record is completely devoid of
any evidence relating to the bidding process or participants.” Dennison, 110 Nev. at 186 (reversing
grant of summary judgment in favor of the creditor because the moving party failed to produce
evidence showing the sale was commercially reasonable). Further, there is no evidence showing that
the HOA “took steps to insure the best price possible would be obtained for the benefit of the
debtor.” Levers, 93 Nev. at 99 (holding that the secured party failed to meet its burden to show that
the sale was commercially reasonable).® Because Plaintiff has failed to produce any evidence

showing that the sale of the Property for 6% of its ostensible value is commercially reasonable, its

® In an effort to distinguish these UCC cases and prove that the foreclosure sale at issue was commercially
reasonable without offering a shred of evidence concerning the foreclosure sale, Plaintiff states that the
“method, manner, time, and place of an HOA foreclosure sale, unlike a UCC sale are governed by statute —
NRS 116.31162 through 116.31168.” Mot. at 10, However, NRS 116.31162 through NRS 116.31168 concern
notice to the unit’s owner, the constitutionally-defective opt-in notice requirements for lienholders, and the
effect of an HOA foreclosure sale on title. Nowhere in those statutes does it specify the method or manner in
which a foreclosure sale must be conducted, the time it must be conducted, or the place where it must be
conducted. NRS 116.31162 through NRS 116.31168 are thus irrelevant to whether “the method, manner,
time, [and] place” of an HOA foreclosure sale is “commercially reasonable.” See Levers, 93 Nev. at 98,
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quiet title claims fail as a matter of law. Accordingly, this Court should deny Plaintiff’s Motion for

Summary Judgment.

E. In the alternative, U.S. Bank requests a Rule 56(f) Continuance, as additional
discovery is necessary to develop facts essential to U.S. Bank’s defenses.

This Court should deny Plaintiff’s Motion for Summary Judgment under Nevada Rule of
Civil Procedure 56(f) because it is premature. U.S. Bank has not had the opportunity to develop
several issues central to its defense to Plaintiff’s quiet title claim. Specifically, additional discovery
is necessary to determine: (1) how the HOA Trustee calculated the super-priority amount of the
HOA’s lien before rejecting Bank of America’s super-priority tender as insufficient, (2) whether the
HOA complied with all requirements of the HOA Lien Statute, and (3) whether the sale of the
Property for a 94% discount was commercially reasonable. To develop the facts around the tender,
compliance, and commercial reasonableness issues, U.S. Bank will subpoena the HOA and HOA
Trustee, seeking to determine, infer alia, who attended the foreclosure sale, whether the HOA’s
assessments were based on a periodic budget adopted by the HOA pursuant to NRS 116.3115, what
announcements were made at the sale regarding Bank of America’s super-priority tender, the
particulars of the bidding process, and whether all payments made to the HOA were properly
applied. Once these subpoenas reveal knowledgeable parties, U.S. Bank intends to depose those
parties, seeking to determine more information regarding the HOA’s accounting of the payments it
received, how the foreclosure auction was conducted, and the general circumstances of the
foreclosure sale.

In accordance with Rule 56(f), counsel has provided the Court with a detailed affidavit
providing the reasons that discovery is necessary to fully develop U.S. Bank’s opposition to
Plaintiff’s quiet title claim, See Declaration of Counsel, p. 22. Therefore, to the extent the Court is
not inclined to grant U.S. Bank’s Countermotion for Summary Judgment, or deny Plaintiff’s Motion

for Summary Judgment, this Court should grant U.S. Bank a continuance under Rule 56(f).
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V. CONCLUSION

This Court should grant U.S. Bank’s Countermotion for Summary Judgment because the
HOA Lien Statute is unconstitutional under the Due Process Clause, both facially and as-applied to
the present case. Even if the statute were constitutional, U.S. Bank would still be entitled to
summary judgment because Bank of America’s super-priority tender extinguished that portion of the
HOA’s lien prior to the foreclosure sale.

Even if the Court denies U.S. Bank’s Countermotion, this Court should also deny Plaintiff’s
Motion for Summary Judgment, Plaintiff has not shown that the HOA’s sale of the Property for a
94% discount was commercially reasonable, as required by the HOA Lien Statute. In the alternative,
U.S. Bank is entitled to discovery to determine how the HOA Trustee calculated the super-priority
amount of the HOA’s lien before rejecting Bank of America’s tender as insufficient, whether the
HOA complied with the HOA Lien Statute, and whether the manner in which the HOA conducted
the sale was commercially reasonable.

DATED this 22nd day of July, 2015.
AKERMAN LLP
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MELANIE D. MORGAN, ESQ.
Nevada Bar No. 8215

TENESA S. SCATURRO, ESQ.
Nevada Bar No. 12488

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for U. S. Bank, N.A., successor trustee
to Bank of America, N.A., Successor by Merger
to LaSalle Bank, N.A.,

as Trustee to the holders of the Zuni Mortgage
Loan Trust 2006-OAI1, Morigage Loan Pass-
Through Certificates Series 2006-OA1
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DECLARATION OF TENESA S. SCATURRO, ESQ. IN SUPPORT OF 56(f)

CONTINUANCE
L. I make this declaration based on my personal knowledge.
2. I am an associate with Akerman LLP and legal counsel for U.S. Bank in this action.

3. This Court should deny Plaintiff’s Motion for Summary Judgment based on NRCP
56(f). U.S. Bank should be permitted to conduct discovery as to how the HOA Trustee calculated the
super-priority amount owed before rejecting Bank of America’s tender as insufficient, whether the
HOA and HOA Trustee complied with all requirements of NRS 116, ef seq., and whether the
foreclosure sale was commercially unreasonable in violation of NRS 116.1113.

4, U.S. Bank requires additional discovery to fully develop several key defenses. U.S.
Bank plans to depose the 30(b)(6) witnesses of the HOA and HOA Trustee, the person who actually
conducted the auction on the HOA Trustee’s behalf, and the 30(b)(6) witness of Plaintiff to
determine whether the sale was conducted iﬁ accordance with Nevada law, For example, U.S. Bank
intends to conduct discovery on whether the HOA impermissibly attempted to foreclose on violation
liens, whether the HOA’s monthly assessments were based on a periodic budget adopted by the
HOA pursuant to NRS 116.3116, whether the homeowner made HOA payments that were not
applied, whether there was a payment plan between the HOA and the homeowner that was ignored,
whether the HOA approved the sale, and whether the HOA Trustee changed the sale date from the
date listed in the Notice of Sale in accordance with NRS 116.31164.

5. Additionally, discovery is necessary to determine—among a host of facts relevant to
the commercial reasonableness of the sale—how the HOA Trustee conducted the sale, the market
value of the Property at the time of the sale, whether accurate information concerning Bank of
America’s super-priority tender was communicated to those in attendance at the auction, and the
relationship, if any, between Plaintiff, the HOA, HOA Trustee, and other prospective purchasers.
Plaintiff has not in any way disclosed the circumstances of the sale, which must be evaluated to
determine whether the sale was commercially reasonable, especially in light of the diminutive price

Plaintiff paid for the Property.
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6. Additionally, U.S. Bank may retain experts to demonstrate that the property was sold
far below its fair market value and that the structure of the sale itself led to bid chilling.

7. This discovery is necessary to determine whether the HOA complied with NRS 116,
el seq., a prerequisite to Plaintiff taking any title to the Property by way of the foreclosure sale, and
whether the sale was commercially unreasonable in violation of NRS 116.1113.

8. This Court should deny Plaintiff’s Motion for Summary Judgment pursuant to NRCP

56(f).

I declare under penalty of perjury that the foregoing is true and correct.

DATED this 22nd day of July, 2015.

/s/ Tenesa S. Scaturro
TENESA S. SCATURRO, ESQ.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on July 22, 2015 and pursuant to NRCP 5, I served through this
Court's electronic service notification system (Wiznet) a true and correct copy of the foregoing U.S.
BANK, N.A.’S OPPOSITION TO PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT
AND COUNTERMOTION FOR SUMMARY JUDGMENT BASED ON THE DUE
PROCESS CLAUSE AND TENDER, OR ALTERNATIVELY, FOR RULE 56(F) RELIEF on

all parties and counsel as identified on the Court generated notice of electronic filing.

Michael F. Bohn, Esq.

LAW OFFICES OF MICHAEL F. BOHN, ESQ.
376 East Warm Springs Road, Suite 140

Las Vegas, Nevada 89119
mbohn(@bohnlawfirm.com

Attorneys for Plaintiff

/s/ Rebecca L. Thole
An employee of AKERMAN LLP
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