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possession.' The most common defect that renders a sale void is
that the mortgagee had no right to foreclose,? such as when the -
mortgage is forged, the loan is not in default, or the loan is void
for illegality.® Traditionally, courts characterized the sale as be-
ing void if the person foreclosing did not own the note,* but courts

[Section 7:21]

"Deep v. Rose, 234 Va. 631, 364
S.E.2d 228 (1988) (when defect renders
sale void, “no title, legal or equitable,
passes to the purchaser”); Henke v.
First Southern Properties, Inc., 586
S.W.2d 617 (Tex. Civ. App. Waco 1979),
writ refused n.r.e., (June 18, 1980);
Dingus, Mortgages—Redemption After
Foreclosure Sale in Missouri, 25 Mo.
L. Rev. 261, 277 (1960); Tiffany, Real
Property § 1552 (3d ed. 1939). But cf.
Phillips v. Latham, 523 S.W.2d 19
(Tex. Civ. App. Dallas 1975), writ
refused n.r.e., (July 16, 1975).

2Rosenberg v. Smidt, 727 P.2d
778 (Alaska 1986) (“only substantial
defects such as a lack of substantive
basis to foreclose in the first place will
make a sale void”); Bevilacqua v. Rodri-
guez, 460 Mass. 762, 955 N.E.2d 884
(2011) (mortgage assignee foreclosed
before mortgage assigned to it);
Graham v. Oliver, 659 S.W.2d 601, 603
(Mo. Ct. App. S.D. 1983); Staffordshire
Investments, Inc. v. Cal-Western
Reconveyance Corp., 209 Or. App. 528,
149 P.3d 150 (2006) (sale held contrary
to terms of valid forbearance agree-
ment deemed void). But see Bottomly
v. Kabachnick, 13 Mass. App. Ct. 480,
434 N.E.2d 667 (1982) (sale void
though default existed because notice
did not identify mortgage holder).

3See, e.g., La Jolla Group II v.
Bruce, 211 Cal. App. 4th 461, 149 Cal.
Rptr. 3d 716 (5th Dist. 2012) (forged
deed of trust); Lona v. Citibank, N.A.,
202 Cal. App. 4th 89, 134 Cal. Rptr.
3d 622 (6th Dist. 2011) (unconsciona-
ble loan void for illegality); Garcia v.
World Sav., FSB, 183 Cal. App. 4th
1031, 107 Cal. Rptr. 3d 683 (2d Dist.
2010) (sale void because default cured
before sale); Lee v. HSBC Bank USA,
121 Haw. 287, 218 P.3d 775 (2009)
(sale void because default cured before
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. and cancel sale). “The power of sale is

sale); Taylor v. Just, 138 Idaho 137,
59 P.3d 308 (2002) (sale void because
default cured before sale); Bradford v.
Thompson, 470 S.W.2d 633, 89
A.L.R.3d 941 (Tex. 1971); Diversified,
Inc. v. Walker, 702 S.W.2d 717 (Tex.
App. Houston 1st Dist. 1985), writ
refused n.r.e., (Oct. 1, 1986) (sale void
because mortgagor tendered late in-
stallments pursuant to mortgagee’s
agreement to accept late installments

ordinarily conditioned upon a failure
to pay the debt at a time named, and
consequently a sale before that time
would, it seems, ordinarily be invalid
for any purpose, even in favor of an
innocent purchaser from the purchaser
at the sale.” Tiffany, Real Property
§ 1552 (3d ed. 1939); see also Wellman
v. Travelers Ins. Co., 689 P.2d 1151
(Colo. App. 1984), judgment rev’d on
other grounds, 721 P.2d 685 (Colo.
1986) (sale void because debt previ-
ously satisfied). But see Brown v.
Federal Home Loan Mortg. Co., 2013
Ark. App. 574, 2013 WL 5556267 (2013)
(foreclosure statute eliminated borrow-
ers’ ability to have sale set aside on
basis that loan was not in default).

*See Williams v. Kimes, 996
S.W.2d 43 (Mo. 1999), as modified on
denial of reh’g, (June 29, 1999) (“There
are numerous circumstances that may
render a foreclosure sale void: (1)
where the foreclosing party does not
hold title to the secured note; (2)
where there has been no default by the
mortgagor at or before the first publi-
cation of notice for the sale; (3) where
the secured note has been paid; and
(4) where the deed of trust authorizes
sale upon the request of its holder and
no such request has been given.”); Cobe
v. Lovan, 193 Mo. 235, 92 S.W. 93
(1906); Graham v. Oliver, 659 S.W.2d
601 (Mo. Ct. App. S.D. 1983).
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in a few recent cases surprisingly and incorrectly have held that
the sale can be valid.® The sale also is void if a trustee under a
deed of trust forecloses without authorization.® The mortgagee’s
failure to follow certain fundamental procedural requirements
may render a sale void. For example, courts have held that a sale
was void when the notice of sale omitted part of the mortgaged
real estate’ or the mortgagee or trustee did not give statutorily-
required notice® or did not record all mortgage assignments before
beginning the sale as statutorily required.® A sale also is void

*Debrunner v. Deutsche Bank
Nat. Trust Co., 204 Cal. App. 4th 433,
138 Cal. Rptr. 3d 830 (6th Dist. 2012),
review denied, (June 13, 2012); You v.
JP Morgan Chase Bank, 293 Ga. 67,
743 S.E.2d 428 (2013). See Whitman
and Milner, Foreclosing on Nothing:
The Curious Problem of the Deed of
Trust Foreclosure Without Entitle-
ment to Enforce the Note, 66 Ark. L.
Rev. 21 (2013).

In re Cedano, 470 B.R. 522
(B.A.P. 9th Cir. 2012); Lustenberger v.
Hutchinson, 343 Mo. 51, 119 S.W.2d
921 (1938); Graham v. Oliver, 659
S.W.2d 601 (Mo. Ct. App. S.D. 1983);
Albice v. Premier Mortg. Services of
Washington, Inc., 174 Wash. 2d 560,
276 P.3d 1277 (2012). Cf. Trotter v.
Bank of New York Mellon, 152 Idaho
842, 275 P.3d 857, 862 (2012).

"Graham v. Oliver, 659 S.W.2d
601 (Mo. Ct. App. S.D. 1983); cf. Myrad
Properties, Inc. v. LaSalle Bank Nat.
Ass’n, 252 S.W.3d 605 (Tex. App.
Austin 2008), judgment rev’d, 300
S.W.3d 746 (Tex. 2009) (notice de-
scribed only one of two parcels to be
foreclosed; however, sale not void
because notice included sufficient in-
formation for prospective bidders to
determine that both parcels were be-
ing sold).

8See Little v. Cfs Service Corp.,
188 Cal. App. 3d 1354, 233 Cal. Rptr.
923 (2d Dist. 1987); Reese v. Provident
Funding Associates, LLP, 317 Ga.
App. 353, 730 S.E.2d 551 (2012), cert.
granted, judgment vacated on other
grounds, (May 20, 2013) (notice named
servicer as lender); Williams v. Kimes,
996 S.W.2d 43 (Mo. 1999), as modified

on denial of reh’g, (June 29, 1999) (fail-
ure to provide notice to remaindermen
rendered sale void); Roylston v. Bank
of America, N.A., 290 Ga. App. 556,
660 S.E.2d 412 (2008); Terry L. Bell
Generations Trust v. Flathead Bank
of Bigfork, 2013 MT 152, 370 Mont.
342, 302 P.3d 390 (2013) (failure to
give statutorily required notice); NW
Property Wholesalers, LLC v. Spitz,
252 Or. App. 29, 287 P.3d 1106 (2012),
review denied, 353 Or. 203, 296 P.3d
1275 (2013) (failure to serve notice of
sale); Shearer v. Allied Live Oak Bank,
758 S.W.2d 940 (Tex. App. Corpus
Christi 1988), writ denied, (June 14,
1989); see also In re Gatlin, 357 B.R.
519 (Bankr. W.D. Ark. 2006) (incor-
rect street address); In re AMRCO,
Inc., 496 B.R. 442, 58 Bankr. Ct. Dec.
(CRR) 76 (Bankr. W.D. Tex. 2013); In
re Nelson, 134 B.R. 838 (Bankr. N.D.
Tex. 1991) (sale void because notice by
certified mail on 21st day before sale
did not give owner full 21 days notice);
Deep v. Rose, 234 Va. 631, 364 S.E.2d
228 (1988) (sale void because held on
last day of advertisement in violation
of statute). Cf. Amos v. Aspen Alps
123, LLC, 2012 CO 46, 280 P.3d 1256
(Colo. 2012) (sale valid despite failure
to give statutorily-required notice
because trustor had actual notice).
°In re Rinehart, 2012 WL
3018291 (Bankr. D. Idaho 2012); U.S.
Bank Nat. Ass’n v. Ibanez, 458 Mass.
637, 941 N.E.2d 40, 86 A.L.R.6th 755
(2011); Ruiz v. 1st Fidelity Loan Servic-
ing, LLC, 829 N.W.2d.53 (Minn. 2013);
see Barnett v. BAC Home Loan Servic-
ing, L.P., 772 F. Supp. 2d 1328 (D. Or.
2011). Contra Kim v. JPMorgan Chase
Bank, N.A., 493 Mich. 98, 825 N.W.2d
329 (2012) (failure to record mortgage
assignment as required by statute
renders sale voidable, not void).
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when someone other than the named trustee conducts the sale,™
including a successor who has not been validly appointed," or,
conversely, if the original trustee conducts the sale after a
successor-trustee has been appointed.*

Most defects render the foreclosure voidable and not void. When
a voidable error occurs, bare legal title passes to the sale
purchaser, subject to the redemption rights of those injured by
the defective foreclosure. Typically, a voidable error is “an ir-
regularity in the execution of a foreclosure sale” and must be
“substantial or result in a probable unfairness.”” In many
Jurisdictions, the trustee’s purchase at a sale she is conducting
under a deed of trust makes the sale voidable." Courts also have
held that a sale is voidable when the mortgagee published the
notice of sale for slightly fewer times than the statutorily
prescribed number® or when the sale is conducted at the east
door, rather than west front door, of the county courthouse.’ If
the defect only renders the sale voidable, the redemption rights

%See Citizens Bank of Edina v.
West Quincy Auto Auction, Inc., 742
S.W.2d 161 (Mo. 1987) (sale void be-
cause conducted by trustee’s son and
law partner without trustee being
present and without a provision autho-
rizing delegation of trustee’s function).
But cf. Jones v. First American Title
Ins. Co., 107 Cal. App. 4th 381, 131
Cal. Rptr. 2d 859 (2d Dist. 2003), as
modified on denial of reh’g, (Apr. 23,
2003) (reformation permitted to show
recorded substitution of trustee). See
also In re AMRCO, Inc., 496 B.R. 442,
58 Bankr. Ct. Dec. (CRR) 76 (Bankr.
W.D. Tex. 2013) (failure to include
substitute trustee’s address on notice
of foreclosure rendered sale invalid).

""Lane v. Wells Fargo Bank, N.A.,
2012 WL 1687105 (D. Nev. 2012) (un-
published); In re Kitts, 274 B.R. 491
(Bankr. E.D. Tenn. 2002); Winters v.
Winters, 820 S.W.2d 694 (Mo. Ct. App.
S.D. 1991). See Jordan v. Plaza Home
Mortg., Inc., 2011 WL 4809274 (D.
Nev. 2011) (unpublished) (successor
trustee executed notice of default
before becoming properly substituted
trustee; foreclosure not properly inti-
ated). Compare Reynolds v. Woodall,
2012 UT App 206, 285 P.3d 7 (Utah
Ct. App. 2012) (although successor
trustee not validly appointed until af-
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ter sale, borrower must show injury to
invalidate sale).

”Dimock v. Emerald Properties
LLC, 81 Cal. App. 4th 868, 97 Cal.
Rptr. 2d 255 (4th Dist. 2000).

*Conlin v. Mortgage Electronic
Registration Systems, Inc., 714 F.3d
355 (6th Cir. 2013); Lessl v. CitiMort-
gage, Inc,, 515 Fed. Appx. 467 (6th Cir.
2013) (unpublished); England v.
Mortgage Electronic Registration
Systems, 2013 WL 1812194 (E.D. Mich.
2013); Kim v. JPMorgan Chase Bank,
N.A., 493 Mich. 98, 825 N.W.2d 329
(2012); Gilroy v. Ryberg, 266 Neb. 617,
667 N.W.2d 544 (2003) (“We * * *
hold that to establish a defect that
renders the trustee’s sale voidable, the
party seeking to set aside the sale
must show not only the defect, but also
that the defect caused the party preju-
dice.”).

"See, e.g., Whitlow v. Mountain
Trust Bank, 215 Va. 149, 207 S.E.2d
837 (1974); Dingus, supra note 1, at
276-282.

15See, e.g., Jackson Investment
Corp. v. Pittsfield Products, Inc., 162
Mich. App. 750, 413 N.W.2d 99 (1987);
Kennon v. Camp, 353 S.W.2d 693 (Mo.
1962).

'%See Wakefield v. Dinger, 234
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intervening purchaser with notice of the defect, because they
could not reacquire the property in good faith.”

§7:22 Defective power of sale foreclosure—Specific

problems

In this section, we focus on commonly raised grounds for set-
ting aside a power of sale foreclosure. As we will note, some ir-
regularities are considered so prejudicial that the presence of one
of them alone may be sufficient to invalidate a foreclosure. Other
deficiencies, however, may only be significant if they are found in
conjunction with other defects. In any event, the chances for

reversal of a sale are always

strengthened by the cumulative

impact of several irregularities in one foreclosure proceeding.

The following discussion analyzes challenges based on (1) inad-
equacy of the sale price, (2) the time of sale, (3) the place of sale,
(4) sale by parcels or in bulk, (5) chilled bidding, (6) purchase by
the mortgagee, and (7) the conduct of the trustee of a deed of
trust. It then examines statutes that states have enacted in an
attempt to enhance the stability of titles acquired at foreclosure

sales.

Inadequacy of the Sale Price

All jurisdictions adhere to the

recognized rule that mere inade-

quacy of the foreclosure sale price will not invalidate a sale,

absent fraud, unfairness, or other irregularity.! Courts generally
articulate two main standards for invalidating a foreclosure sale

[

21g,0 McDaniel v. Sprick, 297 Mo.
424, 249 S.W. 611 (1923); see also 3
Pomeroy, Equity Jurisprudence 55-57
(5th ed. 1941) (support by analogy to
recording act cases).

[Section 7:22]

1F.D1.C. v. Myers, 955 F.2d 348

(5th Cir. 1992); Perales v. Wells Fargo
Bank, N.A., 2013 WL 3456998 (W.D.
Tex. 2013); Kurtz v. Ripley County
State Bank, 785 F. Supp. 116 (E.D.
Mo. 1992), judgment affd, 972 F.2d
354 (8th Cir. 1992); Security Sav. and
Loan Ass'n v. Fenton, 167 Ariz. 268,
806 P.2d 362 (Ct. App- Div. 2 1990); 6
Stuart-Wright

Handy v. Rogers, 143 Colo. 1, 351 P.2d
819 (1960); Kouros v. Sewell, 225 Ga.
487, 169 S.E.2d 816 (1969); Phillips v.
Atlantic Bank & Trust Co., 168 Ga.

App. 590, 309 SE.2d 813 (1983);
Gilbert v. Lusk, 123 Ind. App. 167, 106
N.E.2d 404 (1952); Lippold v. White,
181 Md. 562, 31 A.2d 170 (1943);
Boatmen’s Bank of Jefferson County
v. Community Interiors, Inc., 721
S.W.2d 72 (Mo. Ct. App. E.D. 1986);
Robert R. Wisdom 0il Co., Inc. v.
Gatewood, 682 S.W.2d 882 (Mo. Ct.
App. S.D. 1984); Mueller v. Simmons,
634 SW.2d 533 Mo. Ct. App. E.D.
1982); Greater Southwest Office Park,
Ltd. v. Texas Commerce Bank Nat.
Ass’n, 786 S.W.2d 386 (Tex. App.
Houston 1st Dist. 1990), writ denied,
(Nov. 21, 1990); Ogden v. Gibralter
Sav. Ass’n, 620 SW.a2d 926 (Tex. Civ.
App. Corpus Christi 1981), judgment
rev’d on other grounds, 640 S.w.2d
232 (Tex. 1982); Pyper v. Bond, 2011
UT 45, 258 P.3d 575 (Utah 2011);
Tiffany, Real Property § 1550 (3rd ed.
1939).
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If the defective sale is only voidable, who is a bona fide
purchaser? A mortgagee-purchaser should rarely, if ever, qualify
as a bona fide purchaser, because the mortgagee or its attorney
normally manages the power of sale foreclosure and should be
responsible for defects. The result should be the same when a
deed of trust is foreclosed. Although the trustee, rather than the
lender, normally is in charge of the proceedings, a court probably
will treat the trustee as the lender’s agent for purposes of
determining BFP status. If the sale purchaser paid value and is
unrelated to the mortgagee, he should take free of voidable
defects if: (a) he has no actual knowledge of the defects; (b) he is
not on reasonable notice from recorded instruments; and (c) the
defects are such that a person attending the sale and exercising
reasonable care would be unaware of the defects.? When a
subsequent grantee has acquired the property, BFP status should
easier to achieve. If the grantee did not attend the sale, she is a
bona fide purchaser unless she had actual notice of the defect or
was on reasonable notice from the recorded documents. If the
sale purchaser or some later purchaser is a BFP but conveys the
property to a person who does not qualify, such as the original
mortgagee, what should the result be? Most jurisdictions would
probably refuse to confer BFP status on the mortgagee and on an

ute nor the deed of trust required that
information to be in the notice. See
Goffney v. Family Savings & Loan
Ass’n, 98 Cal. Rptr. 2d 497 (App. 2d
Dist. 2000), as modified on denial of
reh’g, (June 30, 2000). For a complete
catalogue of “insubstantial” defects,
see Graham v. Oliver, 659 S.W.2d 601,
604 (Mo. Ct. App. S.D. 1983); see also
Burrill v. First Nat. Bank of Shawnee
Mission, N.A., 668 S.W.2d 116 (Mo. Ct.
App. W.D. 1984).

*In re Edry, 201 B.R. 604 (Bankr.
D. Mass. 1996) (foreclosure purchaser
not a BFP, because he was an “experi-
enced purchaser” who knew that dis-
play ads usually used to advertise
foreclosure sale); Rosenberg v. Smidt,
727 P.2d 778 (Alaska 1986) (foreclo-
sure sale purchasers were deemed to
be on inquiry notice of trustee’s failure
to use “due diligence” to determine last
known address of the mortgagor where
trustee’s deed failed to contain a fac-
tual recitation of the trustee’s actions
in complying with statutory notice
requirements); Federal Home Loan
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Mortg. Corp. v. Appel, 143 Idaho 42,
137 P.3d 429 (2006) (quoting text with
approval); Mirjafari v. Cohn, 183 Md.
App. 701, 963 A.2d 247 (2009),
judgment aff’d, 412 Md. 475, 988 A.2d
997 (2010) (BFP status determined at
time of sale); Pizza v. Walter, 345 Md.
664, 694 A.2d 93 (1997) (purchaser
who is attorney for mortgagee is not a
BFP); Swindell v. Overton, 310 N.C.
707, 314 S.E.2d 512 (1984) (quoting
text with approval); Albice v. Premier
Mortg. Services of Washington, Inc.,
174 Wash. 2d 560, 276 P.3d 1277 (2012)
(experienced real estate purchaser
knew sufficient facts to put him on in-
quiry notice); cf. Melendrez v. D & 1
Investment, Inc., 127 Cal. App. 4th
1238, 26 Cal. Rptr. 3d 413 (6th Dist.
2005) (“the two elements of being a
BFP are that the buyer (1) purchase
the property in good faith for value,
and (2) have no knowledge or notice of
the asserted rights of another”—the
fact that third party buyer was an
experienced foreclosure purchaser is
not alone enough to destroy BFP sta-
tus).
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can be cut off if a bona fide purchaser for value acquires the
land."” When this occurs, an action for damages against the
foreclosing mortgagee or trustee may be the only remaining
remedy.

Finally, some defects are so inconsequential that they render
the sale neither void nor voidable. These defects commonly
involve minor discrepancies in the notice of sale. For example,
when the first of four published notices of sale omitted the place
of sale, the court held that the sale was valid because the
mortgagee substantially complied with the deed of trust require-
ments and the omission did not affect the parties in a “material
way.”"® Similarly, a court held that a sale was valid though the
mortgagee sent the notice of sale by regular mail, rather than by
the statutorily required certified or registered mail, because the
mortgagor had actual notice of the sale for more than the

statutorily specified period.™

Mo. App. 407, 135 S.W.2d 17 (1939).

See, e.g., Rosenberg v. Smidt,
727 P.2d 778 (Alaska 1986) (when “a
defect in a foreclosure sale makes it
merely voidable, * * * sale to a BFP
cuts off the trustor’s ability to set aside
the sale”); Ragland v. U.S. Bank Nat.
Assn., 209 Cal. App. 4th 182, 147 Cal.
Rptr. 3d 41 (4th Dist. 2012); Mirjafari
v. Cohn, 183 Md. App. 701, 963 A.2d
247 (2009), judgment aff’d, 412 Md.
475, 988 A.2d 997 (2010); Gilroy v.
Ryberg, 266 Neb. 617, 667 N.W.2d 544
(2003) (“An injured party can have the
sale set aside only so long as ‘the legal
title has not moved to a bona fide
purchaser.’”); Note, 5 Alaska L. Rev.
799 (1988); Jackson v. Klein, 320
S.W.2d 553 (Mo. 1959); Steward v.
Good, 51 Wash. App. 509, 754 P.2d
150 (Div. 1 1988); Dingus, supra note
1, at 277, 280.

*In re Hoffman, 280 B.R. 234
(Bankr. W.D. Mo. 2002) (defect incon-
sequential because “only abnormality
with the Debtor’s address was that the
street name was misspelled Lester
instead of Lister”); Richards v. Phillips,
925 So. 2d 216 (Ala. Civ. App. 2005)
(foreclosure notice “furnished the
means of eliminating any confusion
that might have resulted from the ref-
erence to Shelby county in its pream-
ble;” therefore, that inaccurate state-

ment “was not a sufficient basis upon
which to set aside a foreclosure deed”);
Fairfield Plantation Action Commit-
tee, Inc. v. Plantation Equity Group,
Inc., 215 Ga. App. 746, 452 S.E.2d 147
(1994) (sale not set aside though first
two publications included “two substi-
tutions of ‘southeast’ for ‘southwest’ in
describing an outparcel, and the omis-
sion of one line of text referring to a
land lot identified immediately below
but the errors” because they “were cor-
rected in the third and fourth publica-
tions”); Tarleton v. Griffin Federal Sav.
Bank, 202 Ga. App. 454, 415 S.E.2d 4
(1992) (foreclosure advertisement not
legally defective for referring to secu-
rity deed as being recorded at page
three, rather than page two, of county
records; potential purchaser would not
have been misled because page three
was part of the same recorded docu-
ment); Concepts, Inc. v. First Sec.
Realty Services, Inc., 743 P.2d 1158
(Utah 1987) (sale not invalid though
1983 notice of sale stated that sale
would take place in 1982); Bailey v.
Pioneer Federal Sav. & Loan Ass'n,
210 Va. 558, 172 S.E.2d 730 (1970).

"®Macon-Atlanta State Bank v.
Gall, 666 S.W.2d 934 (Mo. Ct. App.
W.D. 1984). A notice of default that
misstated the number of defaulted
monthly payments did not render the
sale invalid, because neither the stat-
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intervening purchaser with notice of the defect, because they
could not reacquire the property in good faith.*

§ 7:22 Defective power of sale foreclosure—Specific
problems

In this section, we focus on commonly raised grounds for set-
ting aside a power of sale foreclosure. As we will note, some ir-
regularities are considered so prejudicial that the presence of one
of them alone may be sufficient to invalidate a foreclosure. Other
deficiencies, however, may only be significant if they are found in
conjunction with other defects. In any event, the chances for
reversal of a sale are always strengthened by the cumulative
impact of several irregularities in one foreclosure proceeding.

The following discussion analyzes challenges based on (1) inad-
equacy of the sale price, (2) the time of sale, (3) the place of sale,
(4) sale by parcels or in bulk, (5) chilled bidding, (6) purchase by
the mortgagee, and (7) the conduct of the trustee of a deed of
trust. It then examines statutes that states have enacted in an
attempt to enhance the stability of titles acquired at foreclosure
sales.

Inadequacy of the Sale Price

All jurisdictions adhere to the recognized rule that mere inade-
quacy of the foreclosure sale price will not invalidate a sale,
absent fraud, unfairness, or other irregularity.’ Courts generally
articulate two main standards for invalidating a foreclosure sale

#See McDaniel v. Sprick, 297 Mo.
424, 249 S.W. 611 (1923); see also 3
Pomeroy, Equity Jurisprudence 55-57
(5th ed. 1941) (support by analogy to
recording act cases).

[Section 7:22]

'F.D.I.C. v. Myers, 955 F.2d 348
(6th Cir. 1992); Perales v. Wells Fargo
Bank, N.A., 2013 WL 3456998 (W.D.
Tex. 2013); Kurtz v. Ripley County
State Bank, 785 F. Supp. 116 (E.D.
Mo. 1992), judgment aff'd, 972 F.2d
354 (8th Cir. 1992); Security Sav. and
Loan Ass’n v. Fenton, 167 Ariz. 268,
806 P.2d 362 (Ct. App. Div. 2 1990); 6
Angels, Inc. v. Stuart-Wright
Mortgage, Inc., 85 Cal. App. 4th 1279,
102 Cal. Rptr. 2d 711 (2d Dist. 2001);
Handy v. Rogers, 143 Colo. 1, 351 P.2d
819 (1960); Kouros v. Sewell, 225 Ga.
487, 169 S.E.2d 816 (1969); Phillips v.
Atlantic Bank & Trust Co., 168 Ga.
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App. 590, 309 S.E.2d 813 (1983);
Gilbert v. Lusk, 123 Ind. App. 167, 106
N.E.2d 404 (1952); Lippold v. White,
181 Md. 562, 31 A.2d 170 (1943);
Boatmen’s Bank of Jefferson County
v. Community Interiors, Inc., 721
S.W.2d 72 (Mo. Ct. App. E.D. 1986);
Robert R. Wisdom Oil Co., Inc. v.
Gatewood, 682 S.W.2d 882 (Mo. Ct.
App. S.D. 1984); Mueller v. Simmons,
634 S.W.2d 533 (Mo. Ct. App. E.D.
1982); Greater Southwest Office Park,
Ltd. v. Texas Commerce Bank Nat.
Ass’n, 786 S.W.2d 386 (Tex. App.
Houston 1st Dist. 1990), writ denied,
(Nov. 21, 1990); Ogden v. Gibralter
Sav. Ass’n, 620 S.W.2d 926 (Tex. Civ.
App. Corpus Christi 1981), judgment
rev’d on other grounds, 640 S.W.2d
232 (Tex. 1982); Pyper v. Bond, 2011
UT 45, 258 P.3d 575 (Utah 2011);
Tiffany, Real Property § 1550 (3rd ed.
1939).
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V. U.S. BANK, N.A., AS TRUSTEE’S

OPPOSITION TO 5316 CLOVER

U.S. BANK, NATIONAL ASSOCIATION, | BLOSSOM CT TRUST’S MOTION TO
SUCCESSOR TRUSTEE TO BANK OF | DISMISS COUNTERCLAIM
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE LOAN
PASS-THROUGH CERTIFICATES SERIES
2006-OA1; and CLEAR RECON CORPS,

Defendants.

U.S. Bank, N.A,, solely as Successor Trustee to Bank of America, N.A., successor by merger
to LaSalle Bank, N.A., as Trustee to the holders of the Zuni Mortgage Loan Trust 2006-OA1,
Mortgage Loan Pass-Through Certificates Series 2006-OA1 (U.S. Bank), by and through its attorneys
at the law firm AKERMAN LLP, hereby files its Opposition to the Motion to Dismiss filed by 5316
Clover Blossom CT Trust (Plaintiff). This Opposition is based upon the Memorandum of Points and
Authorities attached hereto, all exhibits attached hereto, and such oral argument as may be entertained

by the Court at the time and place of the hearing of this matter.
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

The Nevada Court of Appeals just vacated the Order granting summary judgment in Plaintiff’s
favor and remanded this case for further fact-finding regarding Bank of America’s super-priority-plus
tender, Plaintiff’s bona fide purchaser status, and the commercial reasonableness of the HOA’s
foreclosure sale. Undeterred, Plaintiff now moves to dismiss U.S Bank’s quiet title and declaratory
relief counterclaims, in which U.S. Bank alleges that its Deed of Trust survived the HOA’s foreclosure
because Bank of America’s super-priority-plus tender extinguished the HOA'’s super-priority lien, the
HOA’s foreclosure was commercially unreasonable if construed as a super-priority foreclosure, and
Plaintiff is not a bona fide purchaser. The Nevada Court of Appeals’ Remand Order and the Nevada
Supreme Court precedent on which it relies shows Plaintiff’s motion to dismiss is meritless. It should
be denied.!

1. STATEMENT OF RELEVANT FACTS

A. The Johnsons borrow $147,456.00 to purchase a home.

On June 24, 2004, Dennis Johnson and Geraldine Johnson (collectively, Borrowers) executed
a promissory note (Note) in the amount of $147,456.00 to finance the purchase of real property located
at 5316 Clover Blossom Court, North Las Vegas, Nevada 89031 (Property). The Note was secured
by a senior deed of trust encumbering the Property executed in favor of Countrywide Home Loans,
Inc. (Deed of Trust). U.S. Bank, N.A. as Trustee’s Answer to 5316 Clover Blossom CT Trust’s
Amended Complaint, Counterclaims, and Cross-claims (hereinafter “U.S. Bank’s Am. Pldg.”), Ex. A.
This Deed of Trust was assigned to U.S. Bank via an Assignment of Deed of Trust, which was recorded
on June 20, 2011. U.S Bank’s Am. Pldg., Ex. B.

B. The HOA Trustee rejects Bank of America’s super-priority-plus payment and forecloses.

The Property is governed by Country Garden Owners Association’s (HOA) Declaration of

Covenants, Conditions, and Restrictions (CC&Rs), which require the Property’s owner to pay certain

L While U.S. Bank recognizes the Nevada Supreme Court held that NRS 116 does not implicate the Due Process Clause
in Saticoy Bay LLC Series 350 Durango 104 v. Wells Fargo Home Mortgage, 133 Nev. Adv. Op. 5 (Nev. Jan. 26, 2017),
to preserve the issue, U.S. Bank contends that statute does violate the Due Process Clause for the reasons stated in the
Ninth Circuit’s decision in Bourne Valley v. Wells Fargo Bank, N.A., 832 F.3d 1154 (9th Cir. Aug. 12, 2016).

2
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assessments to the HOA. Exhibit A. Borrowers defaulted on their obligations to the HOA. As a
result, Alessi & Koenig, LLC (HOA Trustee), acting on behalf of the HOA, recorded two Notices of
Delinguent Assessment Liens on February 22, 2012, at 9:17 AM, both ostensibly encumbering the
Property. One Notice stated the Borrowers owed $1,095.50 to the HOA and that the Lien was
instituted “[i]n accordance with Nevada Revised Statutes and the Association’s” CC&Rs. U.S Bank’s
Am. Pldg., Ex. C. The other Notice, which also stated that it was instituted “[i]n accordance with
Nevada Revised Statutes and the Association’s” CC&Rs, stated the Borrowers owed $1,150.50 to the
HOA. U.S. Bank’s Am. Pldg., Ex. D.

On April 20, 2012, the HOA Trustee recorded a Notice of Default and Election to Sell Under
Homeowners Association Lien, particularly the Lien attached to U.S. Bank’s Amended Pleading as
Exhibit C (the Lien), which stated the total amount due to the HOA was $3,396.00. U.S. Bank’s Am.
Pldg., Ex. E. The HOA Trustee then recorded a Notice of Trustee’s Sale on October 31, 2012, which
stated the total amount due to the HOA was $4,039.00, and set the sale for November 28, 2012. U.S.
Bank’s Am. Pldg., Ex. F.

In response to the Notice of Sale, Bank of America, N.A. (Bank of America), who serviced
the loan secured by the Deed of Trust at the time, retained Miles, Bauer, Bergstrom & Winters LLP
(Miles Bauer) to determine the super-priority amount of the HOA'’s lien and pay that amount to protect
the Deed of Trust. U.S Bank’s Am. Pldg., Ex. G, at 4. On November 21, 2012, Miles Bauer sent a
letter to the HOA Trustee requesting information regarding the super-priority amount and “offer[ing]
to pay that sum upon adequate proof of the same by the HOA.” U.S Bank’s Am. Pldg., Ex. G-1. The
HOA Trustee refused to provide the super-priority amount, instead demanding that Bank of America
pay off the HOA’s entire lien even though the majority of the lien was junior to the Deed of Trust.
U.S Bank’s Am. Pldg., Ex. G-2. However, the payoff ledger the HOA Trustee provided showed the
HOA'’s monthly assessments were $55.00 each, meaning the statutory super-priority amount of the
HOA'’s lien was $495.00. Id.

Bank of America nonetheless sent the HOA Trustee a check in the amount of $1,494.50 —
which included $999.50 in “reasonable collection costs” in addition to the $495.00 statutory super-

priority amount. U.S Bank’s Am. Pldg., Ex. G-3. The letter enclosing the check made clear that the
3
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payment was meant to extinguish only the super-priority portion of the HOA’s lien, stating specifically
that the check was to “satisfy [Bank of America]’s obligations as a holder of the first deed of trust
against the property.” Id. The HOA Trustee unjustifiably rejected this super-priority-plus payment.
Id., at 9.

Instead of accepting this payment, the HOA Trustee foreclosed on the HOA’s sub-priority lien
on January 26, 2013, selling an encumbered interest in the Property to Plaintiff for $8,200.00. U.S
Bank’s Am. Pldg., Ex. H. The Lien foreclosed stated that it was instituted “[i]n accordance with
Nevada Revised Statutes and the Association’s” CC&Rs. U.S Bank’s Am. Pldg., Ex. C. Those
CC&Rs stated that no “enforcement of any lien provision [in the CC&Rs] shall defeat or render
invalid” a senior deed of trust. See Ex. A, at § 9.1.

C. Procedural History

Plaintiff filed its Complaint on July 25, 2014, seeking to quiet title to the Property. Plaintiff
moved for summary judgment on May 18, 2015, arguing that the recitals contained in the HOA’s
Trustee’s Deed Upon Sale were sufficient standing alone to show that it obtained title to the Property
free and clear at the HOA’s foreclosure sale. In its opposition, U.S. Bank argued that Bank of
America’s super-priority-plus payment extinguished the HOA’s super-priority lien before the sale,
meaning Plaintiff took title subject to the Deed of Trust, and that Plaintiff was not a bona fide
purchaser. On September 10, 2015, this Court granted Plaintiff’s motion for summary judgment and
quieted title in Plaintiff’s favor.

U.S. Bank appealed, and the Nevada Court of Appeals vacated the judgment in Plaintiff’s favor
and remanded the case to this Court. See U.S. Bank, N.A., as Trustee v. 5316 Clover Blossom CT
Trust, Case No. 68915 (Nev. Ct. App. June 30, 2017). The Court of Appeals explained that the recitals
in the Trustee’s Deed Upon Sale were not conclusive, and that this Court should resolve the legal and
factual issues surrounding the super-priority-plus tender, commercial reasonableness of the HOA'’s
foreclosure sale, and Plaintiff’s bona fide purchaser status before determining the effect of the HOA’s

foreclosure sale. See id., at 2.
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1. LEGAL STANDARDS

In a motion to dismiss under NEv. R. Civ. P. 12(b)(5), “[t]he standard of review is rigorous as
[the court] ‘must construe the pleading liberally and draw every fair intendment in favor of the [non-
moving party].”” Breliant v. Preferred Equities Corp., 109 Nev. 842, 844, 858 P.2d 1258, 1260 (1993)
(quoting Squires v. Sierra Nev. Educational Found., 107 Nev. 902, 903, 823 P.2d 256, 257 (1991)).
Further, “[a]ll factual allegations of the complaint must be accepted as true.” Breliant, 109 Nev. at
844. Claims against a party “will not be dismissed for failure to state a claim “unless it appears beyond
a doubt that the [claimant] could prove no set of facts which, if accepted by the trier of fact, would
entitle him [or her] to relief.”” Id. (quoting Edgar v. Wagner, 101 Nev. 226, 228, 699 P.2d 110, 112
(1985)). Finally, “[t]he test for determining whether the allegations of a complaint are sufficient to
assert a claim for relief is whether the allegations give fair notice of the nature and basis of a legally
sufficient claim and the relief requested.” Id.

IV.  ARGUMENT

This Court should deny Plaintiff’s motion to dismiss for seven reasons. First, the Nevada
Court of Appeals just remanded this case for additional fact-finding regarding the arguments U.S.
Bank raised in its counterclaims. Second, U.S. Bank’s counterclaims satisfy Nevada’s liberal notice-
pleading standard, as U.S. Bank clearly alleged that its Deed of Trust survived the HOA’s foreclosure
sale, entitling it to a declaration that the Deed of Trust still encumbers the Property. Third, Plaintiff’s
argument that the foreclosure-deed recitals alone show that it has free and clear title has been rejected
by the Nevada Court of Appeals in this case specifically, and by the Nevada Supreme Court in Shadow
Wood. Fourth, Bank of America’s super-priority-plus tender extinguished the HOA’s super-priority
lien before the HOA’s foreclosure sale. Fifth, the HOA elected to foreclose on only the sub-priority
portion of its lien, which could not extinguish the Deed of Trust. Sixth, if the sale is construed as a
super-priority foreclosure, it is void because it was commercially unreasonable for the HOA to
foreclose on its super-priority lien after rejecting Bank of America’s payment for an amount much
greater than the super-priority amount. Seventh, Plaintiff’s bona fide purchaser status is irrelevant
because no super-priority lien was foreclosed, and even if it were relevant, Plaintiff is not a bona fide

purchaser because it did not satisfy his inquiry duty.
5
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A. The Nevada Court of Appeals just remanded with instructions to resolve the factual
issues in this case.

Plaintiff’s motion to dismiss seemingly ignores the Nevada Court of Appeals’ remand of this
case for further fact-finding regarding Bank of America’s super-priority-plus tender, the commercial
reasonableness of the HOA'’s foreclosure sale, and Plaintiff’s bona fide purchaser status. See U.S.
Bank, Case No. 68915, at 2. That Remand Order alone shows that Plaintiff’s claim that U.S. Bank’s
tender, commercial reasonableness, and bona fide purchaser arguments “have been determined to be
invalid arguments by the Nevada Supreme Court” is utterly meritless. See id.; see PItf’s MTD, at 4.
Plaintiff’s motion is a waste of this Court’s time, and should be denied.

B. U.S. Bank’s counterclaims are sufficiently pled.

A quiet title action “may be brought by any person against another who claims an estate or
interest in real property, adverse to the person bringing the action, for the purpose of determining such
adverse claim.” NRS 40.010. U.S. Bank’s counterclaims properly allege that Plaintiff has an interest
in the Property adverse to U.S. Bank’s interest, and that U.S. Bank is entitled to a declaration that its
interest is senior to Plaintiff’s adverse interest. See U.S. Bank’s Am. Pldg., at § 34. Further, the
counterclaims set forth that U.S. Bank’s Deed of Trust was not extinguished by the HOA’s foreclosure
sale because Bank of America satisfied the super-priority portion of the HOA'’s lien before the sale,
the sale was commercially unreasonable, and that Plaintiff is not a bona fide purchaser. Id., at 1 21-
30. Notably, these are the same arguments the Nevada Court of Appeals just held required additional
factual development in its Order remanding this case. See U.S. Bank, Case No. 68915, at 2. These
allegations sufficiently set forth quiet title and declaratory relief claims under Nevada’s liberal notice-
pleading standard. See Hay v. Hay, 100 Nev. 196, 198, 678 P.2d 672, 674 (1984) (explaining that
courts are to “liberally construe pleadings to place into issue matters which are fairly noticed to the

adverse party”); Branda v. Sanford, 97 Nev. 643, 648, 637 P.2d 1223, 1227 (1981).

C. The foreclosure deed rec_itals are irrelevant to U.S. Bank’s tender, commercial
reasonableness, and bona fide purchaser arguments.

Plaintiff’s meritless motion simply recycles arguments that Nevada’s appellate courts have
rejected in this case and many others. Plaintiff relies on the minimal recitals in the Trustee’s Deed

Upon Sale that, pursuant to NRS 116.31164 and 1116.31166, are allegedly “conclusive proof” that
6
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“that title is vested in Plaintiff and not subject to attack from” U.S. Bank. PItf’s MTD, at 4-5. As
discussed above, this argument is untenable considering the Nevada Court of Appeals just remanded
this case for further “attack[s]” on Plaintiff’s purported title. See U.S. Bank, Case No. 68915, at 2.
And the Nevada Supreme Court soundly rejected Plaintiff’s argument that foreclosure-deed recitals
are the end-all-be-all in these HOA-lien cases in Shadow Wood.

The Shadow Wood Court held the “conclusive” recitals found in association foreclosure deeds
do not bar mortgagees or homeowners from challenging the validity of an association’s foreclosure
sale. Shadow Wood Homeowners Ass’n v. New York Cmty. Bancorp, Inc., 132 Nev. Adv. Op. 5, 366
P.3d 1105, 1112 (2016). The Court noted that the deed recitals outlined in NRS 116.3116 only concern
“default, notice, and publication of the” notice of sale, and thus do not provide any presumption
regarding other aspects of the foreclosure, such as the commercial reasonableness of the sale or the
effect of a pre-foreclosure payment from a mortgagee or homeowner. Id., at 1110. The Court further
held that the recitals are not conclusive to even the matters recited, such as whether the homeowner
was in default. Id. (“[W]hile it is possible to read a conclusive recital statute like NRS 116.31166 as
conclusively establishing a default justifying a foreclosure when, in fact, no default occurred, such a
reading would be breathtakingly broad and is probably legislatively unintended.”). The Court thus
rejected the HOA-sale purchaser’s argument that the deed recitals alone defeated the action to set aside
the subject foreclosure sale. Id., at 1111.

U.S. Bank’s counterclaims assert that the Deed of Trust survived the HOA’s foreclosure sale
because of Bank of America’s super-priority-plus tender, the HOA’s decision to foreclose on only the
sub-priority portion of its lien, and the commercial unreasonableness of the HOA’s sale if it is
construed as a super-priority sale. U.S. Bank’s Am. Pldg., at { 21-30. The recitals found in the
Trustee’s Deed Upon Sale are irrelevant to these arguments. See Shadow Wood, 366 P.3d at 1112.
Accordingly, Plaintiff’s motion to dismiss, which relies on the deed recitals to “conclusively” show

the foreclosure sale was valid, should be denied.
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D. U.S. Bank pled and attached evidence of Bank of America’s super-priority-plus tender
that extinquished the HOA’s super-priority lien.

This Court should deny Plaintiff’s motion to dismiss because U.S. Bank alleged that Bank of
America tendered an amount much greater than the super-priority amount to the HOA Trustee before
the HOA'’s foreclosure sale, and in fact attached evidence of this super-priority-plus tender to its
counterclaims. U.S. Bank’s Am. Pldg., Exs. G-1 & G-3. Further, Bank of America was not required

to record its tender for the tender to be effective against Plaintiff.

1. Bank of America’s super-priority-plus tender extinguished the HOA'’s super-

priority lien.

Tender is complete when “the money is offered to a creditor who is entitled to receive it.”
Cladianos v. Friedhoff, 69 Nev. 41, 45, 240 P.2d 208, 210 (1952); see also Ebert v. W. States Refining
Co., 75 Nev. 217, 222, 337 P.2d 1075, 1077 (1959). After the money owed is offered to the creditor,
“nothing further remains to be done, and the transaction is completed and ended.” Id. Other
jurisdictions agree that tender is defined as “an offer of payment that is coupled either with no
conditions or only with conditions upon which the tendering party has a right to insist.” Fresk v.
Kramer, 99 P.3d 282, 286-87 (Or. 2004); see also 74 Am. Jur. 2d Tender § 22 (2014). The tender
doctrine is designed “to enable the debtor to ... relieve his property of encumbrance by offering his
creditor all that he has any right to claim,” which “does not mean that the debtor must offer an amount
beyond reasonable dispute, but it means the amount due, — actually due.” Dohrman v. Tomlinson,
399 P.2d 255, 258 (Id. 1965) (emphasis added).

The Nevada Supreme Court has confirmed that an association’s super-priority lien is limited
to nine months of delinquent assessments. Horizons at Seven Hills Homeowners Ass’n v. lkon
Holdings, LLC, 132 Nev. Adv. Op. 35, 373 P.3d 66, 73 (2016) (“[W]e conclude the superpriority lien
... is limited to an amount equal to the common expense assessments due during the nine months
before foreclosure.”). And the Supreme Court clearly stated that a mortgagee’s pre-foreclosure
payment of the super-priority amount prevents the deed of trust from being extinguished. SFR
Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev. Adv. Op. 75, 334 P.3d 408, 414 (2014) (“[A]s
junior lienholder, [the holder of the first deed of trust] could have paid off the [HOA] lien to avert loss

of its security[.]”); id., at 413 (*As a practical matter, secured lenders will most likely pay the [9]
8
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months’ assessments demanded by the association rather than having the association foreclose on
the unit.”) (emphasis added). Coupling the Nevada Supreme Court’s holdings in SFR Investments
and Ikon Holdings shows that a mortgagee’s tender of nine months’ delinquent assessments to an
association extinguishes the association’s super-priority lien.

Bank of America took that exact action in this case. To satisfy the super-priority portion of
the HOA’s lien, Bank of America, through counsel at Miles Bauer, sent a letter to the HOA Trustee
requesting information regarding the super-priority amount and “offer[ing] to pay that sum upon
adequate proof of the same by the HOA.” U.S Bank’s Am. Pldg., Ex. G-1. The HOA Trustee refused
to provide the super-priority amount, instead demanding that Bank of America pay off the HOA’s
entire lien, even though the majority of the lien was junior to the Deed of Trust. U.S Bank’s Am.
Pldg., Ex. G-2. However, the payoff ledger the HOA Trustee provided showed the HOA’s monthly
assessments were $55.00 each, meaning the statutory super-priority amount of the HOA’s lien was
$495.00. Id.

Bank of America nonetheless sent the HOA Trustee a check in the amount of $1,494.50 —
which included $999.50 in “reasonable collection costs” in addition to the $495.00 statutory super-
priority amount. U.S Bank’s Am. Pldg., Ex. G-3. The letter enclosing the check made clear that the
payment was meant to extinguish only the super-priority portion of the HOA’s lien and nothing else,
stating specifically that the check was to “satisfy [Bank of America]’s obligations as a holder of the
first deed of trust against the property.” Id.

While the HOA Trustee unjustifiably rejected Bank of America’s super-priority-plus payment,
that tender of the amount “actually due” (and more) nonetheless extinguished the HOA’s super-
priority lien. See Dohrman, 399 P.2d at 258 (explaining that an effective tender “does not mean that
the debtor must offer an amount beyond reasonable dispute, but it means the amount due, — actually
due.”). Because the super-priority lien was extinguished before the HOA’s foreclosure sale, Plaintiff’s
interest in the Property, if any, is subject to the Deed of Trust. See SFR Investments, 334 P.3d at 413
(“As a practical matter, secured lenders will most likely pay the [9] months’ assessments demanded

by the association rather than having the association foreclose on the unit.”).
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2. Bank of America did not have to record the tender.

Plaintiff contends that Bank of America’s super-priority-plus tender was not effective as to
Plaintiff because it was not recorded. Pltf’s MTD, at 18-27. Plaintiff first claims the super-priority-
plus tender was actually an equitable subrogation, not a tender, which means the super-priority lien
was not extinguished, but instead assigned to U.S. Bank through operation of equity. Id., at 21-22.
And because this “equitable assignment” was effectively a conveyance of land, Plaintiff contends the
assignment must be recorded to be effective against bona fide purchasers. Id. Plaintiff then argues
that even if the tender was not an equitable subrogation that assigned the super-priority lien to U.S.
Bank, it was nonetheless a “surrender,” “discharge,” or “release” that must be recorded to be effective
against subsequent bona fide purchasers. PItf’s MTD, at 23-24.

As a threshold matter, these arguments are completely irrelevant unless Plaintiff is a bona fide
purchaser, as the recording statutes only protect bona fide purchasers. See NRS 111.325; Berge v.
Fredericks, 95 Nev. 183, 185, 591 P.2d 246, 248 (1979) (“The protection of the recording act is
afforded only to” bona fide purchasers.). Plaintiff is not a bona fide purchaser, and Plaintiff certainly
cannot prove it is a bona fide purchaser on a motion to dismiss, as will be explained more fully in
Section G below. But even if Plaintiff were a bona fide purchaser, Bank of America’s tender is still
effective against Plaintiff because it was not required to be recorded.

a. Bank of America’s tender was not an “equitable subrogation.”

Equitable subrogation is an equitable remedy designed to protect a creditor’s lien priority.
Houston v. Bank of America, 119 Nev. 485, 487, 78 P.3d 71, 74 (2003). This would be U.S. Bank’s
remedy to assert — a remedy U.S. Bank did not assert because it is irrelevant to this case. However,
Plaintiff believes U.S. Bank should have asserted it because Plaintiff believes U.S. Bank satisfies the
elements of this unasserted remedy. PItf’s MTD, at 21-22. Specifically, Plaintiff’s straw man
argument is as follows: (1) under NRS 111.325, unrecorded conveyances are void as against
subsequent bona fide purchasers; (2) under NRS 111.010, a “conveyance” includes assignments, and
(3) an equitable subrogation equitably “assigns” the senior lien, meaning it is a conveyance that must
be recorded to be effective against subsequent bona fide purchasers. Id., at 21-23. According to

Plaintiff, U.S. Bank’s super-priority-plus tender amounted to an “equitable subrogation,” and because
10
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subrogation is sometimes termed an “equitable assignment,” this is an “assignment” that amounts to a
“conveyance” that must be recorded to be effective against subsequent bona fide purchasers under
NRS 111.325. Id. Even assuming that Plaintiff has standing to assert an equitable subrogation claim
for U.S. Bank (it does not), and it is a bona fide purchaser (it is not), U.S. Bank’s tender did not amount
to an equitable subrogation.

Equitable subrogation does not apply to statutorily-created liens, like the HOAs lien here. In
re Fontainebleau Las Vegas Holdings, LLC, 128 Nev. Adv. Op. 53, 289 P.3d 1199, 1208 (2012). In
Fontainebleau, the Nevada Supreme Court held that equitable subrogation could not be used by
mortgagees against mechanics’ lienholders. 1d., at 1212. Like an association’s super-priority lien, the
mechanics’ liens at issue in Fontainebleau were part of a “specific statutory scheme whereby [the]
lien is afforded priority over a subsequent lien, mortgage, or encumbrance” to further a certain policy
of the Legislature: in the mechanics’ lien context, “payment for work and materials provided for
construction or improvements on land,” and in the association super-priority lien context, to ensure
that associations receive nine months’ delinquent assessments. See id. Because mechanics’ liens are
part of a “specific statutory scheme,” the Nevada Supreme Court held they have “no place in equity
jurisprudence,” as “equitable principles will not justify a court’s disregard of statutory requirements.”
Id. Accordingly, the Fontainebleau Court held that equitable subrogation cannot be applied against
statutorily-created mechanics’ liens.

Fontainebleau applies here — equitable subrogation cannot be applied against statutorily-
created super-priority liens. The plain language of NRS 116.3116(1) is clear — only an association can
have a super-priority lien. See NRS 116.3116(1) (“[t]he association has a lien on a unit . . . .”)
(emphasis added). If equitable subrogation could apply to these super-priority liens, any tendering
party — whether that be a bank, unit owner, or another secured party — would end up holding an
association’s super-priority lien after its super-priority tender, as that lien would be “equitably
assigned” to the tendering party after the tender. American Sterling Bank v. Johnny Mgmt. LV, Inc.,
126 Nev. 423, 429, 245 P.3d 535, 539 (2010) (explaining that subrogation revives the discharged lien

and assigns the interest to the party that pays the lien). This result would violate the plain language of

11
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NRS 116.3116, which states that only a homeowners association can hold a lien for unpaid
assessments.

Just as equitable subrogation cannot apply to statutory mechanics’ liens, it cannot apply to
statutory association liens under Fontainebleau. Consequently, Bank of America’s super-priority-plus
tender did not “equitably assign” the HOA’s super-priority lien to Bank of America or U.S. Bank, and
thus did not have to be recorded to be effective against subsequent bona fide purchasers.

b. Bank of America was not required to record the super-priority-plus tender.

Plaintiff next contends that even if Bank of America’s tender did not amount to an equitable
subrogation, it was still a “surrender,” “discharge,” or “release” that must be recorded to be effective
against subsequent bona fide purchasers. Pltf’s MTD, at 23-24. Plaintiff explains that an
“extinguishment” of a lien is included in the definition of a “conveyance” under NRS 111.010, as
conveyance includes instruments through which an interest in land is “surrendered.” Id., at 24.
Plaintiff fails to recognize that no “instrument” extinguished the HOA’s super-priority lien here,
rendering NRS 111 inapplicable.

Nevada’s federal courts have rejected this “recorded tender” argument on this very basis. U.S.
Bank, N.A. v. SFR Investments Pool 1, LLC, 2016 WL 4473427, at *11 (D. Nev. Aug. 24, 2016). In
U.S. Bank, the court held that Bank of America’s super-priority tender extinguished the subject super-
priority lien, and “reject[ed] the arguments that the fact of the tender is unenforceable under NRS
111.010, 106.220, and 106.260 because it was not recorded.” Id. The court explained that Bank of
America’s tender did not result in a conveyance from the association to Bank of America of the super-
priority lien, but rather extinguished the super-priority lien by operation of Nevada law. Id. The court
thus held that NRS 111.010 does not apply because that “statute says nothing about extinguishment
of or subordination of interests occurring by operation of law, and there is no evidence [the HOA] ever
gave [Bank of America] any written instrument surrendering any interest in the Property.” 1d.

Like the HOA-sale purchaser in U.S. Bank, Plaintiff here cites to wholly inapplicable statutes
to argue that Bank of America’s tender must be recorded to be effective against subsequent bona fide
purchasers. See id.; see Pltf’s MTD, at 18-27. Plaintiff’s argument fails, just as the HOA-sale

purchaser’s argument failed in U.S. Bank. There is no “instrument in writing” that conveyed the
12
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HOA's interest to Bank of America or U.S. Bank here. Rather, under operation of Nevada law, Bank
of America’s super-priority-plus tender — a check and a letter, not an “instrument” — extinguished the
HOA'’s super-priority lien. See Cladianos, 69 Nev. 41 at 45 (holding that tender is complete when
“the money is offered to a creditor who is entitled to receive it”); SFR Investments, 334 P.3d at 413
(“As a practical matter, secured lenders will most likely pay the [9] months’ assessments demanded
by the association rather than having the association foreclose on the unit.”). Because no “instrument”
extinguished the HOA’s super-priority lien, NRS 111 does not apply here.

Plaintiff next cites NRS 106.260 for the proposition that “all discharges of liens must be
recorded,” emphasizing in bold the clause “a duly acknowledged discharge or release of such mortgage
or lien must be recorded.” PItf’s MTD, at 26. But the clause directly preceding the clause Plaintiff
emphasized reads “[i]n the event that the mortgage or lien has been recorded by a microfilm or other
photographic process, a marginal release may not be used,” followed by the section Plaintiff quotes:
“and a duly acknowledged discharge or release of such mortgage or lien must be recorded.” See NRS
106.260. Obviously, Bank of America’s tender was not “a microfilm or other photographic process,”
it was two pieces of paper, a letter and a check. See U.S. Bank’s Am. Pldg., Ex. G-3. Antiquated
statutes discussing microfilm are irrelevant to the efficacy of Bank of America’s tender, even if such
a tender could be considered *“an instrument” that causes a change in priority.

Next, Plaintiff argues that any instrument which “would have the effect of changing the priority
of the HOA’s” must be recorded to be effective under NRS 106.220. PItf’s MTD, at 21. However,
NRS 106.220 states that such instruments are not enforceable only “under this chapter or Chapter 107
of NRS unless and until it is recorded.” NRS 106.220. The statute makes no mention of NRS 116,
the statute governing association foreclosure sales. See id. Plaintiff also fails to mention that NRS
106 only requires the lienholder to record a release of its lien upon that lien’s extinguishment. NRS
106.290 (“the mortgagee shall cause a discharge of the mortgage to be recorded pursuant to NRS
106.260 or 106.270,” and imposing statutory penalties for a mortgagee that fails to record the release

of a mortgage it held that has been extinguished) (emphasis added).? NRS 106.220 is thus irrelevant

2 This highlights an important point. The extinguished super-priority lien was the HOA’s lien to release. Bank of America

did not have authority to release a lien that was not its own. To the extent a release of the super-priority lien should have

been recorded, it was incumbent on the HOA or HOA Trustee to do so. While there is no specific provision in NRS 116
13
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to the enforceability of a tender under NRS 116, even if such a tender could be considered “an
instrument” that causes a change in priority.

Nonetheless, Plaintiff contends Bank of America or U.S. Bank could have simply recorded a
one-page notice for $17.00 stating that the super-priority lien was extinguished. Pltf’s MTD, at 26.
This fails to account for the costs of defending a potential slander of title claim brought by the HOA,
who rejected Bank of America’s tender. The HOA knew, or should have known, that its super-priority
lien was extinguished before the foreclosure sale, and it chose not to record a lien release. The HOA
and HOA Trustee may be liable to Plaintiff for their failure to record a release, but that failure should
not result in the extinguishment of the Deed of Trust after Bank of America took the exact action
required to protect the Deed of Trust — tendering the super-priority amount, and more, of the HOA'’s
lien.

Ultimately, whether Bank of America’s tender was required to be recorded is irrelevant, as
Plaintiff is not entitled to protection from the recording statutes because it is not a bona fide purchaser.
Nor do the recording statutes require that mortgagees record their super-priority tenders for those
tenders to be effective against subsequent bona fide purchasers, as a tender is not a conveyance of
land. Under any of these scenarios, Bank of America’s super-priority-plus tender discharged the
HOA’s super-priority lien before the sale, and thus protected U.S. Bank’s Deed of Trust from

extinguishment. Accordingly, Plaintiff’s motion to dismiss should be denied.

regarding who must record a release of a lien upon payment, NRS 117, which sets forth the statutory scheme governing
another form of common-interest communities, condominiums, provides that the condominium association must record a
satisfaction of lien once a lien for delinquent assessments is satisfied. NRS 117.070(1) (“Upon payment of the assessment
and charges ... the management body shall cause to be recorded a further notice stating the satisfaction and the release of
the lien thereof.”). This comes as no surprise, as it is ubiquitous throughout Nevada statutory lien law that the lien claimant
is responsible for recording a lien release upon payment, not the party who paid off the lien. See, e.g., NRS 106.290 (“the
mortgagee shall cause a discharge of the mortgage to be recorded pursuant to NRS 106.260 or 106.270,” and imposing
statutory penalties for a mortgagee that fails to record the release of a mortgage that has been extinguished); NRS 108.668
(requiring hospital lien claimant to release lien upon payment or face statutory penalties); NRS 108.2437 (after a
mechanics’ lien is discharged, “the lien claimant shall cause to be recorded a discharge or release of the notice of lien[.]”);
NRS 108.2433 (a statutory lien may be discharged if it is “signed by the lien claimant or the lien claimant’s personal
representative or assignee in the presence of the recorder or the recorder’s deputy, acknowledging the satisfaction of or
value received for the notice of lien and the debt secured thereby”).

14
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E. The HOA foreclosed on only its sub-priority lien.

Plaintiff’s motion should be denied because U.S. Bank alleged that the HOA foreclosed on
only the sub-priority portion of its lien. Under NRS 116.3116, an association’s lien is split “into two
pieces, a superpriority piece and a sub-priority piece.” SFR Investments, 334 P.3d at 410. “The
superpriority piece” is “prior to a first deed of trust.” 1d. “The subpriority piece, consisting of all other
HOA fees or assessments, is subordinate to a first deed of trust.” Id.

The Nevada Supreme Court has made clear that an association can choose to foreclose on
either the sub-priority or super-priority portion of its lien. See Shadow Wood, 366 P.3d at 1116 (“And
if the association forecloses on its superpriority lien portion, the sale also would extinguish other
subordinate interests in the property.”) (emphasis added); Stone Hollow Ave. Trust v. Bank of America,
N.A., 382 P.3d 911 (Table), 2016 WL 4543202 (Nev. 2016) (vacated on other grounds) (Stone Hollow
I1). An association’s foreclosure of its sub-priority lien does not extinguish a senior deed of trust. See
Stone Hollow, 382 P.3d at 911 (“[T]he superpriority portion of [the association’s] lien had been
discharged, leaving only the subpriority portion to be foreclosed. Because [the] deed of trust was
superior to that portion of [the association’s] lien, the deed of trust was not extinguished by virtue of
the sale[.]”); Nationstar Mortgage, LLC v. SFR Investments Pool 1, LLC, 184 F.Supp. 3d 853, 859 (D.
Nev. 2016) (“[A] subsequent HOA sale based only on the subpriority amounts transfers title subject
to the first mortgage.”); Laurent v. JP Morgan Chase, N.A., 2016 WL 1270992, at *7 (D. Nev. March
31, 2016) (“Because Palisades foreclosed on only its sub-priority lien, Chase has met its burden of
showing that it has superior title to Laurent. As such, | grant Chase’s motion for summary
judgment.”).®

Here, U.S. Bank alleged that the HOA elected to foreclose on only its sub-priority lien, which

is sufficient, standing alone, to defeat Plaintiff’s motion to dismiss. See U.S. Bank’s Am. Pldg., at {

3 See also Augusta Investment Management, LLC v. The Bank of New York Mellon, A-14-711294-C, Summary Judgment
Order, at 6 (Nev. Dist. Ct. November 9, 2016) (Kishner, J.) (“The actions of Red Rock and the HOA indicate that, under
the totality of the circumstances, the parties intended to conduct a sale of the HOA’s subpriority lien rights.”); A Oro, LLC
v. Green Tree Servicing, LLC, A-14-705977-C, Summary Judgment Order, at 6 (Nev. Dist. Ct. June 8, 2017) (Leavitt, J.)
(granting lender’s summary judgment motion, explaining that the “Defendants have produced undisputed evidence and
testimony to confirm that the HOA Lien Sale was a subpriority assessment lien sale.”). Copies of these Orders are attached
as Exhibits B & C.

15
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21; see also Breliant v. Preferred Equities Corp., 109 Nev. 842, 844 858 P.2d 1258, 1260 (1993)
(explaining that “[a]ll factual allegations of the complaint must be accepted as true” when reviewing
amotion to dismiss). Supporting that allegation is the HOA’s foreclosure notices. The HOA’s Notice
of Delinquent Assessment Lien stated that it was instituted “[i]n accordance with Nevada Revised
Statutes and the Association’s” CC&Rs. U.S Bank’s Am. Pldg., Ex. C. Those CC&Rs stated that no
“enforcement of any lien provision [in the CC&Rs] shall defeat or render invalid” a senior deed of
trust. See Ex. A, at §9.1.

To be clear, U.S. Bank is not alleging that the HOA “waived” its super-priority lien rights, a
straw man that Plaintiff erects and then destroys to avoid U.S. Bank’s actual argument. See PItf’s
MTD, at 28-29. That actual argument is that the HOA chose to foreclose on its sub-priority lien, which
it had every right to do under Nevada law. See, e.g., Shadow Wood, 366 P.3d at 1116; Stone Hollow,
382 P.3d at 911; Nationstar Mortgage, 184 F.Supp. 3d at 859; Laurent v. JP Morgan Chase, N.A.,
2016 WL 1270992 at *7. The Nevada Supreme Court’s holding in SFR Investments that an
association’s foreclosure of its super-priority lien could extinguish a senior deed of trust does not mean
every association’s foreclosure has such an effect — only proper super-priority foreclosures do. While
U.S. Bank expects that discovery will yield additional evidence supporting its intended sub-priority
sale argument, U.S. Bank’s allegation that the HOA foreclosed on only its sub-priority lien is all that
is required to defeat Plaintiff’s motion to dismiss.

F. The HOA's sale is invalid because it was commercially unreasonable.

Plaintiff next argues that U.S. Bank’s counterclaims should be dismissed because U.S. Bank
“failed to allege any instance of fraud, oppression or unfairness,” which is required for the HOA’s sale
to be commercially unreasonable. PItf’s MTD, at 13-15. Plaintiff again ignores the explicit allegations
in U.S. Bank’s counterclaims, which state that the HOA’s sale was commercially unreasonable
because of the grossly inadequate price in addition to the HOA Trustee’s unjustified rejection of Bank
of America’s super-priority-plus tender and the way it conducted the sale. U.S. Bank’s Am. Pldg., at
1 22-30. Through these allegations, U.S. Bank has sufficiently pled that the sale is void as
commercially unreasonable if it is construed as a super-priority foreclosure. See Shadow Wood, 366

P.3d at 1112 (explaining that an HOA foreclosure sale must be set aside if the price is grossly
16
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inadequate and there is evidence of unfairness with respect to the sale). Accordingly, Plaintiff’s
motion should be denied.

G. Plaintiff’s interest in the Property, if any, is subject to U.S. Bank’s Deed of Trust.

Plaintiff spends much of its motion arguing that its title to the Property is unassailable because
it is a bona fide purchaser, and therefore U.S Bank’s counterclaims, which challenge Plaintiff’s
purported title, must be dismissed. See generally, Pltf’s MTD. However, Plaintiff’s bona fide
purchaser status is irrelevant, as that equitable doctrine cannot protect it from the legal effect of Bank
of America’s super-priority-plus tender or the HOA'’s decision to foreclose on only its sub-priority
lien. More importantly, even if bona fide purchaser status could protect a foreclosure-sale purchaser
from a super-priority tender, U.S. Bank specifically pled that Plaintiff is not a bona fide purchaser,
and it is Plaintiff’s burden to prove it is a bona fide purchaser, which it cannot do in a motion to

dismiss.

1. The bona fide purchaser doctrine cannot protect Plaintiff from Bank of America’s
super-priority-plus tender.

The Nevada Supreme Court recently held that the bona fide purchaser doctrine is irrelevant in
cases where, like here, the senior mortgagee tendered the super-priority amount before the foreclosure
sale. Stone Hollow Ave. Trust v. Bank of America, N.A, 382 P.3d 911 (Table), 2016 WL 4543202
(Nev. Aug. 11, 2016) (Stone Hollow II). While Stone Hollow Il was vacated on separate grounds by
the en banc Nevada Supreme Court, the Court has not retreated from its holding that a valid super-
priority tender extinguishes an association’s super-priority lien, and that whether the HOA-sale
purchaser is a bona fide purchaser is irrelevant in super-priority tender cases.

In Stone Hollow, the plaintiff purchased a property at an association’s foreclosure sale and then
filed suit against the mortgagee to quiet title. The trial court entered summary judgment in favor of
Bank of America, and the HOA-sale purchaser appealed. Stone Hollow Ave. Trust v. Bank of America,
N.A, 2016 WL 1109167, at *1 (Nev. Mar. 18, 2016) (Stone Hollow I). On appeal, the Supreme Court
initially reversed the trial court, finding that the trial court failed to consider the HOA-sale purchaser’s
bona fide purchaser status. 1d. Bank of America moved for rehearing, arguing that its super-priority

tender discharged the super-priority lien, rendering inapplicable equitable doctrines like bona fide
17
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purchaser. The three-judge panel agreed—reversing its prior ruling and affirming the trial court’s
grant of summary judgment in Bank of America’s favor. Stone Hollow 11, 2016 WL 4543202 at *1.
The Stone Hollow Il Court held that the association’s rejection of the full super-priority tender was
“unjustified” and “[w]hen rejection of a tender is unjustified, the tender is effective to discharge the
lien.” 1d. Whether the HOA-sale purchaser was irrelevant. Id.

Following Stone Hollow II, the HOA-sale purchaser filed a petition for reconsideration en
banc. Without disturbing the three-judge panel’s holdings regarding the legal effect of a valid tender
or the irrelevance of the bona fide purchaser doctrine, the Supreme Court vacated its order and again
decided to reverse the trial court, this time solely on the grounds that there was a sufficient factual
dispute over the legal adequacy of the mortgagee’s tender to preclude summary judgment. See Stone
Hollow Avenue Trust v. Bank of America, N.A., No. 64955, 2016 (Nev. Dec. 21, 2016) (Stone Hollow
111).* Notably, in the dissent, Justice Pickering wrote that the Court’s previous order should not be
reconsidered based on tender because the HOA-sale purchaser had not made an argument regarding
the adequacy of tender, but rather had solely raised the issue of whether it was a bona fide purchaser.
Justice Pickering made clear that “appellant’s putative bona fide purchaser status is irrelevant under
[the] prevailing view” that “a tender of the lien amount invalidates a foreclosure sale to the extent that
the sale purports to extinguish the tenderer’s interest in the property.” Id. (citing to 1 Grant S. Nelson,
Dale A. Whitman, Ann M. Burkhart & R. Wilson Freyermuth, Real Estate Finance Law § 7:21 (6th
ed. 2014)). The Stone Hollow Trilogy makes clear the bona fide purchaser doctrine does not protect
Plaintiff from the legal effect of Bank of America’s tender or the HOA’s decision to foreclose on only
its sub-priority lien.

2. Bona fide purchaser is an affirmative defense that Plaintiff cannot prove.

Whether a party is a bona fide purchaser is an affirmative defense for which the asserting party
bears the burden of proof. NRS 111.325. Plaintiff thus has the burden of proof in establishing that it
is a bona fide purchaser. Berge v. Fredericks, 95 Nev. 183, 185, 591 P.2d 246, 248 (1979) (explaining

that the putative bona fide purchaser “was required to show that legal title had been transferred to her

4 A copy of this Order is attached as Exhibit D.
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before she had notice of the prior conveyance to appellant”). Plaintiff has not and cannot offer proof
that it was a bona fide purchaser at the motion to dismiss stage.

A subsequent purchaser is bona fide under common-law principles if it takes property “for a
valuable consideration and without notice of the prior equity, and without notice of facts which upon
diligent inquiry would be indicated and from which notice would be imputed to him, if he failed
to make such inquiry.” Shadow Wood, 366 P.3d at 1115 (citing Bailey v. Butner, 64 Nev. 1, 19, 176
P.2d 226, 234 (1947) (emphasis added)). Under Nevada law, “[c]onstructive notice is that which is
imparted to a person upon strictly legal inference of matters which he necessarily ought to know, or
which, by the exercise of ordinary diligence, he might know.” 1d. (quoting Allison Steel Mfg. Co. v.
Bentonite, Inc., 86 Nev. 494, 497, 471 P.2d 666, 668 (1970)).

A party cannot qualify as a bona fide purchaser if it was under a duty of inquiry that it fails to
discharge before purchasing the property at issue. Berge, 95 Nev. at 189. The Berge Court explained

that this duty arises:

when the circumstances are such that a purchaser is in possession of
facts which would lead a reasonable man in his position to make an
investigation that would advise him of the existence of prior unrecorded
rights. He is said to have constructive notice of their existence
whether he does or does not make the investigation. The authorities are
unanimous in holding that he has notice of whatever the search
would disclose.

Id. (emphasis added). The Nevada Supreme Court has clarified that “[a] recital in an instrument of
record charges subsequent purchasers with notice of all material facts which an inquiry suggested by
that recital would have disclosed.” Allison Steel, 86 Nev. at 498. “When anything appears in” an
instrument of record “sufficient to put a prudent man on inquiry which if prosecuted with ordinary
diligence would lead to actual knowledge of some right or title in conflict with the title he is about
to purchase, it is his duty to make inquiry, and if he does not do so he is chargeable with actual
knowledge of what the inquiry would have disclosed.” Id. (emphasis added).

Here, the recorded Deed of Trust contains the following provision: “If Borrower does not pay
[HOA] dues and assessments when due, then Lender may pay them.” U.S. Bank’s Am. Pldg., Ex.
A (emphasis added). This provision, clearly stating that the Deed of Trust beneficiary could take the

exact action Bank of America took in this case — tendering payment for the super-priority portion of
19
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the HOA’s lien — put Plaintiff on inquiry notice of Bank of America’s super-priority-plus tender. See
Allison Steel, 86 Nev. at 498. Consequently, Plaintiff is charged with “actual knowledge” of that
tender unless it discharged its duty of inquiry. See id. Plaintiff’s duty of inquiry required the level of
investigation that a “reasonable man in his position [would make] that would advise him of the
existence of prior unrecorded rights.” See Berge, 95 Nev. at 189.

Allison Steel is directly on point. In that case, an individual purchased a property at a tax lien
foreclosure (the First Purchaser), but failed to record the certificate of sale from that tax lien
foreclosure until two years later. 1d., at 496. After the tax sale, but before the certificate of sale was
recorded, another entity purchased the same property at the foreclosure sale of a judgment lien (the
Second Purchaser). Id. At the time of the second purchase, the tax lien that was foreclosed in the
first purchase was still recorded in the land records, as it had not been released. 1d. The Second
Purchaser contended it was a bona fide purchaser because simply reviewing the land records before
the judgment-lien foreclosure would not reveal the unrecorded certificate of sale, and thus would make
it appear as if the tax lien had not been foreclosed. Id.

The Nevada Supreme Court disagreed, holding that the recorded tax liens provided inquiry
notice of the unrecorded certificate of sale to the Second Purchaser. 1d., at 498. While the certificate
of sale was not recorded, the Nevada Supreme Court explained that the Second Purchaser had
constructive notice of the recorded tax lien that was foreclosed, and thus could have simply made “an
inquiry to the IRS [which] would have revealed the sale to” the First Purchaser, which was
memorialized in the unrecorded certificate of sale. Id. Because the Second Purchaser had inquiry
notice of the unrecorded certificate of sale through the recorded tax lien, the Nevada Supreme Court
held he was not a bona fide purchaser, and thus was not protected from the unrecorded certificate of
sale. Id.

Just as the recorded tax lien put the Second Purchaser on inquiry notice of the unrecorded
certificate of sale in Allison Steel, here the recorded Deed of Trust’s provision stating that the
beneficiary could pay off the HOA’s super-priority liens put Plaintiff on inquiry notice of Bank of

America’s super-priority-plus tender. Plaintiff is thus presumed to have knowledge of the tender, a
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presumption it can rebut “by showing that [it] made due investigation without discovering the prior

right or title [it] was bound to investigate.” See Berge, 95 Nev. at 189.

Plaintiff cannot offer evidence that it made such an investigation on a motion to dismiss. More

generally, Plaintiff cannot offer any evidence to meet its burden to prove its bona fide purchaser

affirmative defense to U.S. Bank’s counterclaims. Plaintiff’s motion — which rests almost entirely on

its unwarranted assumption that it is a bona fide purchaser — should be denied.

V. CONCLUSION

For the foregoing reasons, Plaintiff’s Motion to Dismiss Counterclaims should be denied.

DATED:

43309362;1
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this 9" day of November, 2017, and pursuant to NRCP 5(b), |

served via the Clark County electronic filing system a true and correct copy of the foregoing U.S.

BANK, N.A., AS TRUSTEE’S OPPOSITION TO 5316 CLOVER BLOSSOM CT TRUST’S

MOTION TO DISMISS COUNTERCLAIM, postage prepaid and addressed to:

WRIGHT FINLAY & ZAK, LLP

43309362;1

Brandon Lopipero
Dana J. Nitz

blopipero@wrightlegal.net
dnitz@wrightlegal.net

LAaw OFFICES OF MICHAEL F. BOHN, ESQ., LTD.

Eserve Contact
Michael F Bohn Esq

office@bohnlawfirm.com
mbohn@bohnlawfirm.com

/s/Jill Sallade
An employee of AKERMAN LLP
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DECLARATION OF COVENANTS, CONDITIONS, AND RESTRICTIONS
FOR COUNTRY GARDEN, A COMMON INTEREST COMMUNITY

This Declaration of Covenants, Conditions, and Restrictions, hereinafier referred to as
*Declaration,” is made this Lf/d?y of February, 2000, by W.L. Homes LLC, a Delaware
limited liability company. dba Watt Homes-Nevada Division, the "Declarant,” with reference to
the following:

RECITALS:

A. Declarant is the owner of that certain real property located in the County of Clark,
State of Nevada, which is described as:

Property known as ARBOR GATE, a Common Interest Community, as

more fully appears on the Piat filed on October 20, 1999, in Book 91 of

Plats, Page 71, Official Records, Clark County, Nevada, Recorder.
hiereinafter called the "Property.”

B. Declarant has or intends o improve the Propesty by constructing thercon a
Common Interest Residential Community consisting of up to a maximum of 104 Units, which will
be known and marketed as Country Garden under the provisions of the Nevada Common Interest
Ownership Act.

C.  The first Phase of the Project will consist of one-story and two-story single family
residences, and all Common Elements within Phase 1. The architectural style is wood frame and
SMCCo.

D.  Thedevelopment of the Property is the first Phase of a planned twelve (12) Phase
Project described as follows:

Phase 1 Lots 97 through 104, inclusive, together with Association Property consisting of

1
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Phase 2

Phase 3

Phase 4

Phase 5§

Phase 6

Phase 7

Phase 8

Phase 9

Private Drives & Public Utility Easements, Common Elements & Public Lhility
Easements, Landscaping & Visibitity Restriction Easements, and Utitity Easements
within Phase 1.

Lots 89 through 96, inclusive, together with Association Property consisting of
Private Drives & Public Utility Easements, Common Elements & Public Utility
Easements, Landscaping & Visibility Restriction Easements, and Utility Easements
within Phase 2.

Lats 81 through 88, inclusive, together with Association Property consisting of
Private Drives & Public Utility Easements, Common Elements & Public Utility
Easements, Landscaping & Visibility Restriction Easements, and Utility Easements
within Phase 3.

Lots 16 through 25, inclusive, together with Association Property consisting of
Private Drives & Public Utility Easements, Common Elements & Public Utility
Easements. Landscaping & Visibility Restriction Easements, and Utility Easements
within Phasc 4.

Lots 73 through 80, inclusive, together with Association Property consisting of
Private Drives & Public Utility Easements, Common Elements & Public Utility
Easements, Landscaning & Visibility Restriction Easements, and Utility Easements
within Phase $.

Lots 26 through 33, inclusive, together with Association Property consisting of
Private Drives & Public Utility Easements, Common Elements & Public Utility
Easements, Landscaping & Visibility Restriction Easements, and Utility Easements
within Phase 6.

Lots 65 through 72, inclusive, together with Association Property consisting of
Private Drives & Public Utility Easements, Common Elements & Public Utility
Easements, Landscaping & Visibility Restriction Easemeats, and Utility Easements
within Phase 7.

Lots 36 throagh 45, inclusive, together with Association Property consisting of
Private Drives & Public Utility Easements, Common Elements & Public Utility
Eascments, Landscaping & Visibility Restriction Easements, and Utility Eascments
within Phase 8.

Lots 55 through 64, inclusive, together with Association Property consisting of
Private Drives & Public Utility Easements, Common Elements & Public Utility
Easements, Landscaping & Visibility Restriction Easements, and Utility Easements
within Phase 9.
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Phase 10 Lots 46 through 54, inclusive, together with Association Property consisting of
Private Drives & Public Utility Easements, Common Elements & Public Utility
Easements, Landscaping & Visibility Restriction Easements, and Htility Easements
within Phase 10.

Phase 11 Lots 9 through 15, inclusive, together with Association Property consisting of
Private Drives & Public Utility Easements, Common Elements & Public Utility
Easements, Landscaping & Visibility Restriction Easements, and Utility Easements
within Phase 11.

Phase 12 Lots 1 through 8, inclusive, together with Association Property consisting of
Private Drives & Public Utility Easements, Common Elements & Public Utility
Easements, Landscaping & Visibility Restriction Easements, and Utility Easements
within Phase 12.

E.  Each Phase shall have appurtenant to it a membership in COUNTRY GARDEN
OWNERS' ASSOCIATION, a Nevada non-profit corperation (" Association”), which will be the
management body of the overall Project.

F. The Association will receive title to the Association Property on the conveyance
of the first Lot in Phase 1 and in subscquent Phases on conveyance of the first Lot in cach Phase.

G.  Declarant contemplates subjecting all Phascs in the Property to this Declaration.
There is no guarantce that any or all of the subsequemt Phases will be completed or that the
pumber of Lots, Recreationa! Areas, and open spaces will be developed 2s described above.

R.  Before selling or conveying any interest in the Property, Declarant desires to
subject the Property, inaccordance with a common plan, to certain covenants, conditions, and re-
strictions for the benefit of Declarant and all present and future owners of the Property.

NOW, THEREFORE, Declarant hereby declares that afl of the Property described as
Phase 1 in Recital D, and subsequent Phases when annexed, shall be held, used, sold, and
conveyed subject to the following casements, covenants, conditions, restrictions, and equitable

3
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servitudes which are for the purpose of protecting the economic value of the Residences, and
livability of Owners within the Project, and which will run with cach Phase of the Propesty in the
Project, and shall inure to the benefit of each Owaer thereof, and bind all persons, their heirs,
successors, and assigns who hold any right, title, or interest in the Project or any part thereof,
ARTICLE 1
DEFINITIONS

Section 1.1  Arbitration means the requirement under NRS Chapter 38.300-360 that
certain claims regarding the Declaration and the Assoclation be submitted to Arbitration or
mediation.

Section1.2  Architectural Committee shall meanand refer to the Committee established
in accordance with Article VII of the Declaration to exercise architectural contro} in the Project.

Section 1.3 Articles shall mean and refer to the Articles of Incorparation of the
Association and any amendments to said Articles.

Section 1.4 Association shall mean and refer to COUNTRY GARDEN OWNERS'
ASSOCIATION, a Nevada non-profit corporaticn, its successors and assigns.

Section1.S  Association Expenses sometimes Common Expenses shall mean and include
the actual and estimated expenses of operating the Association and any reasonable reserves for
such purpeses.

Section 1.6  Association Property shall mean all of the Property, real and personal,
owned by the Association, including all the Common Elements (i.e., open spaces and Recreational
Arcas), Private Drives and Association Easements.
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Section 1.7  Board, Board of Directors, or Executive Board, shall mean and rafer to
the governing body of the Association.

Section 1.8 Bouudaries, when interpreting conveyances or plans, shall mean the then
cxisting physical boundaries of a Lot whether in its original state or reconstructed in substantial
accordance with the original plans. The Boundaries, as above defined, shall be conclusively
presumed to be its boundaries ratber than the boundaries expressed in the deed or plan, regardless
of setiling or latetal movement of buildings, fences, or other Improvements (hereafier defined),
amtrcgardlessofminorvarianmbetwuubmmdariashownonthcplalordeed.andthoseohhc
Improvements.

Section 1.9 Boundary Wall somctimes Party Wall shall mean and refer to the
ﬂmmndingmpanywallsmmunmdonlhe?mpmylimbaweenconﬁguousm.

Section 1.10 Bylaws shall mean aad refer to the Bylaws of the Association and any
amendments 10 said Bylaws.

Section 1.11 Common Elements shall mean and refer to the Association Property
iientified by such terms as Private Drive & Public Utility Easements, Common Elements &
Public Utility Easements, Visibility Restriction Easeroents, Landscape Easements, or Utility
Eascments, as the case may be, as shown on Sheets 2 and 3 of the Plat.

Section 1.12 Declarant shall mean and sefer to W.L. Homes LLC, a Delaware limited
liability company, dba Watt Homes-Nevada Division, ifs successors and assigns.

Section 1.13 Declarant’s Rights shall mean and refer to the rights granted to the
Declarant by law and pursuant to this Declaration, including without limitation, the Declarant's
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right to:

(@  add Phases to the Property;

()  create Lots and Common Elements within the Phases;

(¢)  complete the intprovements as indicated on the Plas;

(@)  meintain on the Property sales offices, models, management offices, and signs;

(€)  usc of casements through the Common Elements for the purpose of making
improvements in the Project;

() appoint or remuve officers of the Association and any members of the Executive
Board doring the Declaram's Control Period as described in Section 3.2; and

(g}  sttutory rights and those rights described in Section 3.3 and as otherwise reserved
in the Declaration.

Section1.14 Declaration shall mean and refer to this enabling Declaration of Covenants,
Conditions, and Restrictions,

Section 1.1S  Eligible Insurer or Guarantor shall mean and refer to an insurer or
governmentat guarantor who has requested notice from the Association of those matters of which
such insurer or guarantor is entitled to notice by reason of this Declaration ot the Bylaws.

Section 1.16  Eligible Security Holder shall mean a holder of the First Security Interest
ona Lot who has requested notice from the Association of matters of which the holder is entitled
to notice of by reason of this Declaration or the Bylaws.

Section 1.17 Governing Documents is a collective term that means and refers to this
Declaration, the Articles, the Bylaws, and the Association’s Rules and Regulations.

Section 1.18 Improvements includes, without limitation, the construction, instaltation,
6
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alteration, or remodeling (including exterior painting) of buildings, walls, decks, fences,

swimming pools, landscaping, landscape structures, skylights, solar heating equipment, spas,
antennas, utility lines, or structures of any kind.

Section 1.19 lntsometimsUnitshallmmandxefertoanyponionoftherpmy
designatedasaLmorUnitonanyrecordedsubdivisionmaporparcclmapfortheProperty
intended for improvement with a Residence.

Section1.20  Manager shall mean the person or entity designated by the Board to manage
thcaffairsoflhe?rojmandmp«fonnvaﬁousothﬂdmiesmignedtoitbytheBoardbythe
provisions of this Declaration and the Bylaws,

Section 1.28 Member shal) mean and refer to an Owner as defined in Section 2.24 of
Article | herein.

Section 1.22 Mortgage sometimes Security Interest shall mean and refer to a deed of
trust as well as a mortgage.

Scetion1.23 Mortgagee shall mean and refer to the holder of a Security Interest, whether
abcneﬁciaryorlwldetundcradmdofmmmngagegivenforvalue.whichmnnbmany
Lot.

Section 1.24 Owaer sometimes Lot Owner shall mean and refer 1o a record owner,
whether onc or more persons or eatities, of fee simple title to any Lot which is part of the
Pmpatyimmdingimmlm:mwnnmbuym.bmudmdmgmosehavingsmhmmady
as security for the performance of an obligation.

Section 1.25 Parking shall mean and refer 10 off Lot parking, the use of which shall be
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as regulated by the Association.

Section 1.26  Perimeter Wall means the masonry wall along the perimeter of the Project.
The maintenance and repair of the exteriors of the Perimeter Walls will be done by the
Association. The interior of the Perimeter Wal) will be maintained proportionately by each Owner
whose Lot backs up to the imterior of the Perimeter Wall. The exteriors of walls in the interior
of the Project which front on Common Elements shall be maintained by the Association, the
interiors of such wails (and any other interior wall) shall be maintained proportionately by each
Owner whose Lat backs up to such interior wall.

Section 1.27 Phased Annexation sametimes Annexable Areas, shall mean and refer (o
the Phases described in Recital D, which the Declarant may annex in accordance with Article
12.2.

Section 2.28  Plat shalt mean and refer to the Plat of ARBOR GATE, a Common Interest
Cormmunity, as shown by the map thereof filed on October 20, 1999, in Book 93, Page 7) of
Plas, Official Records, Clark County, Nevada, Recorder, any amendments thereto, and when
annexed any Plats for subsequent Phases.

Section 1.29 Private Streets shall mean the Private Drives & Public Utility Easements
as shown on Sheets 2 and 3 of the Plat.

Section 1.30 Project shall mean ard refer to the entire Planned Community as shown by
the Plat, including the Annexable Areas when annexed.

Section 1.31 Property shall mean and refer to the entire real property described in

Recital A, including all structures and improvements esected or to be erected thereon, and such
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additions as may hereafter be brought within the jurisdiction of the Association.

Section1.32 Recreational Area shall mean the recreational areas and openspaces shown
as Common Elcments & Public Utility Eascments on Sheets 2 and 3 of the Plar.

Section 1.33 Residence shall mean and refer to any dwelling constructed on a Lot in
accardance with the law and this Declaration.

Section 1.34  Security Interest shall mean and refer to the holder of a Security Interest
ona Lot which by definition includes mortgages, deeds of trust, and instaliment contracts of sale.
ARTICLED}

ASSOCIATION PROPERTY

Section 2.1 Title To Association Property. Declarant hereby covenants for itself, its
successors and assigns. that it will at the time of conveyance of the first Lot to an Owner in Phase
1 canvey title to the Association Property to the Association free and clear of all encumbrances
and liens, except utility easements, covenants, conditions, and reservations then of secord,
includiog these set forth in this Declaration. Simitar conveyances shall be made to the Association
a1 the time of the conveyance to an Owner of the first Lot in each subsequent Phase.

Section 2.2 Association Propesty. The Association shall have the following rights
reganding the Association Property:

(@ The right of the Association to dedicats or transfer all or substantially all or any
part of the Assaciation Property to any public agency, authority, or utility for such pusposes,
subject to compliance with NRS §116.3112.

() A non-exclusive easement over and upon the Lots for the purpose of work on the

Association Property. Any damage to any Lot caused by the gross negligence or willful
9

416



misconduct of the Association or any of its agents during any entry onto any Lot shall be repaired
by and at the expense of the Assaciation.

(¢)  Theright of the Association, inaccordance with NRS §116.3112, the Articles, and
the Bylaws, to borrow money for the purpose of repairing and replacing the Association Property,
and with the consent of the majority of the Association Members including a majority of votes of
Members other than the Declarant, to hypothecate any or all real or personal property owned by

Section 2.3 Easements.

(@  Qwper Easements. Every Owner of a Lot shall have a right and easement of
ingress, egress, and enjoyment in and to the Association Property which shall be appurtenant to
and shall pass with the title to every such Lot, subject to the following provisions:

()  The right of the Association to establish uniform Rules and Regulations
pertaining to the use of the Association Property.

(i)  The right of the Association to suspend the voting rights of an Owaer for
any period during which any Lot assessment or instafiment remains uapaid for thirty (30) days
past its Due Date (hereinafter called a "Delinquent Assessment™); also for a petiod not to exceed
thirty (30) days for any infraction of its published Rules and Regulations after reasonable written
notice and an opportunity for a hearing before the Board as set forth in the Bylaws.

(b  Encroachment Easement. In the event: (i) any improvement on a Lot encroaches
upon an adjoining Lot or Association Property, or (ii) the Association Property encroaches upon
a Lot as a result of the initial construction, or as the result of repair, shifting, settlement, or
movement of any portion thereof, an easement for the encroachment and for the maintenance of

10
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same, shall exist so long as the encroachment exists. Further, each Lot Owaer and the Association
arehcrcbygmmedanmsmmmcraﬂndjoiningmmmmionm for the purpose
of accommodating any minor encroachment not exceeding one foot, due to engineering errors,
ervors in original construction, settlement or shifting of the walls and fences, and architectural or
other appendants.

© uﬁﬂu_mm.ﬁachlmissuhjcamaﬂasammappmingonmcm other
cascments of record, and easements for the use and benefit of sewer/water and other utilities
a&zedbythisDeclmationandwhicmeomandlh:Amociaﬁoanpmy. Easements may
include, but are not limited to, those fer cable television, sewers, water, gas, clectrical, irrigation
systems, landscaping, and drainage. No Owner shall interfere in any way with the inisistion,
installation or access to or for maintenance, replacement, or sepair of said utilities, irrigation
systems, landscaping, minanymnwobsuwmchaugctkedhecﬁonorﬁowofdmimgc
channels in such easements.

Section 2.4 Other Easements. Easements are reserved throughout the Property,
including, but not timited to wiility casements for utility services and sight-of-way cascments over
the Private Drives for ingress and egress, drainage, landscape, and sight easements as described
on the Plat.

Section 2.5  Special Declarant's Easements. Subject to a concomitamt obligation to
restore, Declarant and its agents shall have:

(a2}  anon-exclusive easement over the Association Property for the purpose of making
upainmthcAsmciaﬁoanpawandewifmmaaohmmmblyavaﬂable;m

(b)  theright tothe pon-exclusive useof the Association Property during the Declarant's
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Control Period for the purpose of developing of the Project. The use of the Association Property

by Declarant and its agents shall not unreasonably interfere with the use thereof by any Owner.

Section2.6 Water Drainage Easement. Lots situated on higher elevations shall have
surface water drainage casements over adjacent Lots with lower clevations for the drainage of
rainfall or other surface waters. Except with the prior approval of the Owner of the lower Lot,
and the Architectural Committee, the grade along or close to any side line of the Lot situated on
the higher elevation shall not be altered nor shall any structure or improvement be placed along
or closc to any Lot line of the higher elevation Lot so as to unduly concentrate the flow of surface
waters of locate such flow in a manner that will be hazardous to life or cause material damage to
the property of the Owner of the Lot situated on the lower elevation. Except with the prior
approval of the Owner of the higher Lot and the Association, £0 structure or improvement shall
be crected, made, or maintained on the Lot situated on the lower elevation that will alter or
change the drainage pattern of such lower Lot in o manner hazardous or detrimental to the Lot
situated on higher elevation.

Section 2.7  Delegation of Use. Any Owner entitled to the right and easement of use
and enjoyment of Association Property may delegate his/her right and casement to his/her tenant’s
or contract purchasers who reside in the Owner’s Lot, subject to the Rules and Regulations
prescribed by the Board. An Owner who has so delegated his/her right and easement shall not
be entitled to usc and cnjoyment of the Association Property for so long as such delegation
remains in effect.

Section2.8  Waiver of Use. No Owner may exempt himself from personal liability for
assessments duly levied by the Association, or effect the release of his Lot from the liens and
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chasges thereof, by waiving the use and enjoyment of the Association Property or by abandening
his/her Lot.
ARTICLEIN
MEMBERSHIP AND VOTING RIGHTS IN ASSOCIATION

Section 3.1 Membership. Every Owner of a Lot including the Declarant shall be a
Member of the Association. Membership shall be appurtenant to and may not be separated from
ownership of any Lot. Each Owaer is obligated to comply with the Declaration, Articles, Bylaws,
and Rules and Regulations of the Asseciation. Membership in the Association shall not be trans-
ferred, pledged, or alienated in any way, except upon the sale of the Lot to which it is
gppurtcnant, and shen enly to the purchaser of such Lot. Any attempt to make a prohibited transfer
is void. If the Owner of a Lot should fail or refuse to transfer the membership registered in his/her
name to the purchaser of his/her Lot, the Association shall have the right to record the transfer
upon its books and thereupon the old membership outstanding in the name of the seller shall be
oull and void.

Section .2  Voting. There shall be one membership for each Lot owned within the
Project. This membership shall be automatically transferred upon the conveyance of that Lot.
Voting shall be one (1) vote per Lot, and the vate to which each membership is entitled is the vote
assigned to its Lot in the Declaration for the Project. If a Lot is owned by more than one (1)
person, those persons shall agree among themselves how a vote for that Lot’s membership is to
becast. Individual co-owners may niot cast fractional votes. A vote by a co-owner for the entire
Lot’s membership interest shall be deemed to be valid unless another co-owner of the same Lot
objects at the time the vote is cast, in which case such membership's vote shall not be counted.
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The Members shall be of one (1) class consisting of Lot Owners who own Lots as defined
in this Declaration. These Lot Owners shall elect ali members of the Executive Bozrd, following
the period of Declarant’s Coatrol defined below.

Notwithsmndingtbefotegoing.mcbeclammonhel’rojw shall have additional rights and
qmﬁﬁmﬁomasprwidcdinlheUnifomCommnlmmmehipAd(NwadaRwised
Statutes Chapter 116) and the Declaration, including the right to appoint members of the
Exccutive Board as follows: During the Declarant’s Control Period, the Declarant, or persons
designated by him or her, subject to certain limitations contained in this Declaration, may appoimt
and remove the officers and members of the Executive Board. The Declarant’s Controt Period
terminates no later than the carlier of (2) sixty (60) days after conveyance to Lot Owners other
than a Deciarant of seventy-five percent (75%) of the Lots that may be created; (b) seven (7) years
after all Declarants bave ceased to offer Lots for sale in the ordinary course of business; or ()
seven (7) years afier any right to add new Lots was last exercised.

Not later than sixty (60) days after conveyance to Lot Owners otter than a Declarant of
twenty-five percent (25%) of the Lots that may be created, at least one (1) member, and not less

than twenty-five percent (25%) of the members of the Executive Board shall be elected by Lot

Owners other than the Declarant. Not later than sixty (60) days after conveyance to Lot Owners

othnlhanaDecIa:amofﬁftme(SO%)oﬂhclmslhatmybemed.no:las!han!hiny—

three and one-third percent (33 lB%)oﬂhemembersofmeExecuﬁveBoardmwheebchy

Lot Owners other than the Declarant.
Ttheclarammyvolunmﬂysmendertbeﬁghlmappoimandmoveofﬁcmand

DirmtonofmeExeunivedehememimﬁmoﬁhethmm'slePeﬂod.bmmmn
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event, the Declarant may require, for the duration of the Declaram’s Control Period, that specified
actions of the Assaciation or Executive Board, as described in a recorded instrument executed by
the Declarant, be approved by the Declarant before they become effective.

Except as otherwise provided above, not later than the termination of the Declarant’s
Control Period, the Lot Owners shafl elect an Executive Board of not fess than three (3) members.,
at least a majority of whom shall be Lot Owners. The Executive Board shall elect the officers.
The Executive Board members and officers shall take office upon election.

Section3.3  Declarant’s General Rightsand Reservations. Nothing in this Declaration
shall limit, and no Owner or the Association shall do anything to interfere with, the right of the
Declarant to subdivide or re-subdivide any portion of the Property, or to complete Improvements
to and on the Property owned solely or partially by the Declarant, or to alter the foregoing or its
construction plans and designs, or to construct such additional Improvements as the Declarant
deems advisable in the course of development of the Propersy. The rights of the Declarant
hereunder shall include, but shall not be limited to, the right to install and maiotain such
structures, displays, signs, bilibeards, flags, and sales offices as may be reasonably necessary to
conduct its business of completing the work and disposing of the Lots by sale, resale, lease, or
otherwise. Ezch Owner by accepting a deed to a Lot hereby acknowledges that the activities of
the Declarant may temporarily or permanently impair the view of such Owner and may constitute
an inconvenience or nuisance to the Owners, and hereby conmsents to such impairment
inconvenience or nuisance. This Declaration shall not limit the right of the Declarant at any time
ptior to acquisition of title to a Lot in the Project by a purchaser from the Declarant to cstablish
on that Lot additional licenses, cascments, reservations and righis-of-way to itself, to urility
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development and disposal of the Property. The Declarant may use any Lots owned by the
Declarant in the Project as model home complexes, real estate sales offices, or leasing offices.
TthcchrammdmtsukorobminAmhimm!Comiuecappmvalofmylmpmvum
sonstructed or placed on any portion of the Property by the Declarant. The rights of the Declarant
hereunder and elsewhere in these Restrictions may be assigned by the Declarant to any suceessor
in interest to any portion of the Declarant’s interest in any portion of the Property by a written
assignment. Notwithstanding any other provision of this Declaration, the prior written approval
of the Declarant, as developer of the Property, will be required before any amendment to this
Article shall be effective. Each Owner hereby grants, upon acceptance of his/her deed ¢o the Lot,
an irvevocable, special power of attorney to the Declarant to execute and record all documents
and maps necessary to allow the Declarant to exercise its rights under this Anticle. The Declarant
and its prospective purchasers of Lots shall be entitled to the nonexclusive use of the Association
Property and any recreational facilities thereon, without further cost for access, ingress, egress,
use, or cnjoyment in order to show the Property to its prospective purchasers and dispose of the
Property as provided herein. The Declarant, its successors, and tenants shall also be entitled to
the nonexclusive use of any partions of the Property which comprise Private Streets and watkways
for the purpose of ingress, cgress, and accommodating vehicular and pedestrian traffic to and
from the Property. The use of the Association Property by the Declarant shall not unreasonably
imerfere with the use thereof by other Owners. The Association shall provide the Declaran with
all notices and other documents to which a beneficiary is entitled pursuant to this Declaration,
provided that the Declarant shall be provided such notices and other documents without making
16
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written request therefor. The rights and reservations of the Declarant set forth in this Asticle
shall terminate upon the expiration of the Declarant’s Control Period as set forth in Section 3.2
bereof.
ARTICLE IV

COVENANT FOR MAINTENANCE ASSESSMENTS TO ASSOCIATION

Sectiond.]  Creationof Licn and Personal Obligation of Assessment. The Declarant,
for each Lot owned within Phase 1, and ezch additional Phase when annexed, hereby covenants
and each Owner of any Lot by acceptance of a deed therefore, whether or not it shall be so ex-
pressed in such deed, is deemed to covenant and further agrees to pay to the Association without
deduction or setoff:

(2  annual assessments, which shall include an adequate reserve fund for insusance,
periodic maintenance, repair, and replacement of the Association Property;

{b)  special assessments for capital improvements;

(c)  special Lot assessments.
The full annual and special assessments, together with interest, costs, and when applicable,
reasomable attorney's fees, shall be a charge on the Lot and shall be a continuing lien upon the Lot
against which such assessments are made.  Each assessment, together with interest, costs and
reasonable attorney's fees, shall also be the personal obligation of the person who was the Owner
of such Lot a1 the time the assessment became due. The personat obligation for delinquent
assessnents shall not pass to an Owner's successors in title unless expressly assumed in writiog
by such successor.

(d)  The Board of Directoss shall prepare on an annual basis a budget for the daily
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operation of the Asseciation, including reserve studies, and cause the budget to be approved by
the Board and presented to the Members for approval, all as set forth in Section 10.18 of the
Bylaws.

Sectlon4.2  Purpose of Assessments, The assessments levied by the Association shall
be used exclusively to promote the recreation, health, safety, welfare, and common good of all
tthesidcntsinlhePtojmamforlhzimprovcmtmandmimcmnccofchssociaﬁonPrq’my.

Section 43  Maximum Aanual Assessment. Until January of the year immediately
following the conveyance of the first Lot in the first Phase to an Owner, the maximum annual
assessments paid to the Association shall be $453.00 per Lot, payable in monthly instaliments of
$37.75 per month.

(a)  Fromand after January 1° of the ycar immediately following the conveyance of the
first Lot to an Owner, the maximum annual assessment of the Association may, without 8 vote
of&emmbmﬁp.bciwmedbymcﬂwdmhywmamﬁnnmmmﬁnwnpmcm
(15%) above the maximum assessment for the previous year.

(®  From and after January of the year immediately following ihe conveyance of the
ﬁthmmemehmtomOWm.uwmthmmmlwmmybewabovc
fiftcen percent (15%) only by the vote or written assent of fifty-one percent (51%) of the total
Voting Power (as defined in the Bylaws) of the Association.

() The Board of Directors may fix the annual assessment at any amount not in excess
of the fifteen percent (15%) maninwm,

Section4.4  Special Assessments. In addition to the annual assessments authorized
above, the Association may levy, in any assessmen year, a special assessment applicable to that
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yw-ﬁcerdmypemﬁtpayminimmﬂmmbeyondtheassasmcmym«only for the
puspasc of defraying, in whele or part, any construction, reconstruction, repair, or replacement
of acapital improvement upon the Association Praperty. including fixtures and personal property
related thereto, provided thit any such assessment shall have the vote or written assent of:

(2)  amajority of the tozal Voting Power of the Association; and

(®)  amajority of the total Voting Power of the Members other than the Declasant.

Section 4.5 Single Lot Assessmeat. The Association may also fevy a special
assessment against any Member and Member*s Lot to reimburse the Association for costs incurred
in bringing a Member and Member's Lot into compliance with the provisions of the Declasation,
any amendments thereto, the Articles, the Bylaws, and the Association's Rules and Regulations,
which special assessment may be levied upon the vote of the Board after notice and the
opportunity to be heard.

Section 4.6  Membership Approval. Any action authorized under Section 4.3 or 4.4
above which requires Owacr approval shall be taken at a meeting cafled for that purpose, written
notice of which must state the time, place, and the items to be considered at the meeting shall be
given to all Members by first class mail, or personal service, not less than twenty-one 21) days
normlhansixty(w)dayshefmmemeeﬁng.Aquonmforsuchmcctingshanbeamajority
of the Voting Power of the membership of the Association. If the required quonim is not present,
anmhamingmyb:mlledmbjeaw&em:mﬁwmqnimmdtbemu&edqmm
at the subscquent meeting shall be twenty-five (25%) percent of the Voting Power of the
membership of the Association; provided, however, if

(3)  the mecting so adjourned is an annual meeting, and
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()  the adjourned anmual meeting is actually attended, in person or by proxy, by less
than thirty-three and one-third (33 1/3%) percent of the Voting Power of the membership of the
Association, menlhcon!ymmwhichmaybcvmedcponmcwut.mmaaersmcgemal
nature of which notice was duly given. If the proposed action is favored by a majority of ihe
votes cast at such meeting, but such vote is less than the requisite fifty-one percent (51%),
Mcmhcrswhowuemtpmeminpemnmbypmxymygivemeirminwrlungprovided
the same is obtained by the Board ot its Manager not later than thirty (30) days from the date of
such meeting.

Section4.7  Assessment Criteria. Both annual and special assessments must be fixed
at a uniform rate for all Lots. Surplus funds remaining after payment of provisions for Common
ExpcmcsshaﬂbemmimdbytbcAssochﬁonasacapimlandmplascmemrcsme.

Any assessment not paid within thirty (30) days after the due datc shall be delinquent and
sha!lbwinu.-resunthemcofeighteenpcrcem(ls%)perannnmfromtheduedateumilpaid.
Alatcchargconcnpetccm(lo%)ofmcdclinqmasscssmemshanbedueforanypaymem
made later than thirty (30) days after its due date.

Sectiond.8  Dateof Commencement of Annual Assessments; Due Dates. The annual
assessments provided for herein shall commesnce as to all Lots in each Phase, on the earlier of the
first day of the momh following the conveyance of the first Lot in each Phase to an Qwner or on
mcfmdayofmcmmhfouowingtheconvcymof!hcAssociaﬁoanpmytothe

During the Declarant’s Control Period, the Declarant may pay on annexed and nnsold Lots

one-half (%2) of the regular monthly assessrrent, but ot less than an amount sufficient to cover
20
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the Common Expenses applicable to each Lot for the Common Elements and Association
Property.

The first annual assessment shall be adjusted according to the number of months remaining
in the calendar year. The Board shall fix the amount of the annual assessment againss each Lot
at least thirty (30) days in advance of each annual assessment period. Written notice of the anmal
assessment shall be sent to every Owner subject thereto. The regular assessments as to Lots
brought under this Declaration by annexation shall commence with respect to all Lots within said
Annexed Arca on the first day of the month following the conveyance of the first Lot inthat Phase
to an Owner.

Section 4.9  Effect of Non-payment of Assessments/Remedies of the Association.
Any assessment made in accordance with this Declaration shall be a debt of the Owaer of 3 Lot
from the time the assessment is due.

(3> At any time after any assessment levied by the Association against any Lot has
become delinguent, the Board may record in the Office of the Clark County Recorder a “Notice

of Delinquent Assessment and Claim of Lien” as to such Lot. A suggested form of lien is set

forth as follows:
NOTICE OF DELINOUENT ASSESSMENT
AND CLAIM OF LIEN
COUNTRY GARDEN OWNERS" ASSOCIATION
TO:
{Ovuen)
(Address)

North Las Vegas, Nevada

21
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The COUNTRY GARDEN OWNERS' ASSOCIATION ("Association”) claims a lien
in the sum of $ for maintepance,* assessments with interest at cighteen
percent (18%) per annum on the property owned by you, commonly known as
. North Las Vegas, Nevada, as shown by the certain
Subdivision Map entitled ARBOR GATE, a Common Interest Community, in Book 91, of
Plats, Page 71, Clark County, Nevada, Recorder, for failure to pay the maintenance® assess-
meats due for the months of . and alf subsequent installments,
interest, accruing costs, and attorneys' fees from date hereof until paid.

(*Revise if it is a different type of assessment, i.e.. capital or special Lot assessment.)

Failure to pay said assessments, all accrued interest, costs, and fees within fifieen (15)
days from date hercof may result in commencement of foreclosure of this lien upon your Lot,
and/or filing of legal action to colfect same.

Payment should be made to COUNTRY GARDEN OWNERS' ASSOCIATION,

(Address)
COUNTRY GARDEN
OWNERS’ ASSOCIATION

By:
lis

STATE OF NEVADA )

) ss.
COUNTY OF CLARK )
On this day of « 200_, personally appeared before me, a Notary
Public in and for said County and State, of COUNTRY

GARDEN OWNERS’ ASSOCIATION who acknowledged to me that he/she executed the
foregoing instrument freely and voluntarily aed for the purposes and uses therein mentioned.

NOTARY PUBLIC

Such notice shall be signed by an officer or director of the Association, its Manager or antorney.

A copy of said notice may be recorded and shall be served personatly upon the Owner, or be sent

by first class mail, postage prepaid, certified or segistered, return receipt request, 1o the then
2
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current address of the Owner in the Association's fifes.

()  Immediately upon the mailing of any notice of delinquency pursuant to this Section,
the amounts delinquent and all subsequent installments, whether delinquent of not, together with
costs (including attorneys® fees) and interest accruing thereon, shall be and become immediately
due. The notice shall also sccure all other payments and/or assessments, together with interest,
costs, fines and attorneys' fees with respect to said Lot following such recording. The lien an the
Lot is for a petiod of three (3) years from when the full amount of the assessment becomes due
by Section 4.1 of this Section.

(¢) In the event the delinquent assessinents and all other assessments which have
become due and payable with respect to the Lot, together with all costs (including attorney's fees)
and accrued interest on such amounts, are fully paid or otherwise satisfied prior to the completion
of the foreclosure sale, the Board shall record a signed satisfaction and release of said lien.

(d)  Each assessment lien may be foreclosed as and in the same manner as the
foreclosure of a morigage upon real property under the laws of the State of Nevada, or may be
enforced by sale pursuant to NRS §§ 116.31162 and 116.31164, as from time to time amended,
or any successor statute and to that end, a power of sale is hereby conferred upon the Association.
The Association, acting on behalf of the Lot Owners, shall have the power to bid for the Lot at
a foreclosure sale, and to acquire and hold, lease, morigage, or convey the same. Suits to recover
a money judgment for unpaid assessments, rent, and attorneys’ fees are permitted without
foreclosing or waiving the lien securing the same,

Section4.10 Naotice to Lien Holders. A copy of the notice of default and election to sell,
as well as the notice of sale, shall be mailed certified mail or registered mail, retum receipt
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sequested, to persons who have recorded requests for netice per NRS §107.090 and holders of
recorded liens. Notice shall be mailed to the name and address appearing on the request for notice
and en recorded liens.

Section 4.11 Lien/Security Interest. The Association liens under this Section are prior
to all other liens and encumbrances on a Lot except:

(@  Licns and encumbrances recorded before the recording of the Declaration;

()  Liens for real estate taxes and other goveramental assessments or charges against
the Lot;

{¢)  Onherthanas provided in Section4. 13, aFirst Security Interest on the Lot recorded
before the date on which the asscssment sought to be enforced became delinquent;

()  Mechanics and materialmen’s liens; and

{¢)  Association liens with carlier priority.

Section4.12 Super Priority. The licn is also prioz to all Security Interests described in
Sub-section 4.11(c) to the extent of the assessments for Common Expenses and Association
Propesty based on the periodic budget adopted by the Association pursuant to NRS §116.3115
would have become due in the absence of acceleration during the six (6) months immediately
preceding institution of an action to eaforce the lien.

Recording of the Declaration, constitutes record notice and perfection of the lien. No
further recording of any claim of lien for assessment under this Section is required, except a
notice of delinquent assessment must be served upon the Owner before commencement of
foreclosure. A lien for unpaid assessments is extinguished unless proceedings to enforce the lien
ate instituted within three (3) years after the full amount of the assessments becomes due.

4
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Section4.13  Subordination of the Lien to First Security Interest. Exceptas provided
in Section 4.12, the lien of the assessments provided for herein shall be subordinate to the lien
upon any Lot of a First Security Interest recorded prier to the date the assessment sought to be
enforced becomes delinquent. Sale or transfer of any Lot shall not affect the assessment lica.
However, the sale or transfer of any Lot pursuant to judicial or non-judicial foreclosure of a First
Security Interest or any conveyance in lieu thereof shall, except pursuant to Section 4.12,
extinguish the lien of such assessments as to payments which became due prior to such sale or
transfes. No sale or transfer shall relieve such Lot from lien rights for any assessments thereafier
becoming due.

Where the holder of a recorded First Security Interest or other purchaser of a Lot obtains
title to the same as a result of foreclosure or conveyance in licu, such acquirer of title, his
successors and assigns, shall not, except pursuant to Section 4. 13, be liable for the share of the
Common Expenses or Assessments by the Association chargeable to such Lot which became due
prior to the acquisition of title to such Lot by such acquirer. Such unpaid share of Common
Expenses or Assessments shall be deemed to be Common Expenses collectible from all of the Lots
including such acquirer, his successors and assigns.

Section 4.14 Estoppel Certificate. The Association shall within ten (10) days after
written request by a Lot Owner or bolder of a Security Interest on a Lot, provide a certificate in
recordable form signed by an officer of the Association setting forth the amount of the unpaid
assessment on the Lot and whether or not it is delinquent. A properly executed certificate of the
Association as to the status of any assessment on a Lot is binding upon the Asseciation, the Board
and every Lot Qwner as of the date of its issuance.
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Section 4.15 Personal Liability of Owaer. No Owner may exempt himself from the
personal fiability for assessments levied by the Association, nor release the Lot owned by him
from the liens and charges hereof by waiver of the use or enjoyment of any of the Association
Property or by abandonment of his Lot.

Section 4.16 Working Capital Fund. Upon acquisition of record title to a Lot
from Declarant, each Owner in cach Phase shalt contribute to the working capital fund of the
Association an amount equal to one-sixth (1/6) the amount of the then annual assessment for that
Lot as determined by the Board. The working capital shall not be considered prepayment of the
annual assessment. This amount shall be deposited by the buyer into the purchase and sale escrow
and disbursed therefrom to the Association.

ARTICLEV
DUTIES AND POWERS OF THE ASSOCIATION

Section 5.t Dutles and Powers of the Association. In addition to the duties and
powers enumerated in its Articles and Bylaws, or elsewhere provided for herein, and without
limiting the generality thereof, the Association, through the Executive Board, shall:

(@  Own, mainta'n, and otherwise manage all of the Association Property and all
facilities, improvements, and landscaping thereon.

(b)  Pay any rcal and personal property taxes and other charges assessed agaiest the
Association Property.

()  Notwithstanding Section 2.2(b) hereof, grant easements whene necessary for access
and for wtilitics and sewer facilitics over, upon, and under the Association Property to sesve the
Property and the Lots,

433



2&802%25
8

(@  Maintais liability insurance and such ether policy or policies of insurance as
provided in Sub-Section (1)(iii) below.

(¢)  Have the authority to employ a Manager or other persons and to contract with
independemt comtractors or managing agents to perform all or any part of the duties and
responsibilities of the Association, provided that any such contract with a persen or firmappointed
shall not exceed one (1) year in term unless approved by the vote of a majority of the Members
of the Association.

()  Enforce applicable provisions of the Declaration, Aniclesand Bylaws of the Asso-
ciation.

(8)  Establish and enforce uniform Rules and Regulations regarding the Association
Property, including the levy of reasonable fines and penalties for viclation thereof.

(h)  Have the right upon notice to Owner, to enter upon any privately owned Lot (but
uot the interior of any dwelling) where necessary in connection with construction, maintenance,
or repair of a Lot per Sections 4.5 and 6.1 or Association Propesty and to enforce Owners'
obligations under the Declaration, Articles, Bylaws, and Rules and Regulations.

(in)  Esiablish and maintain an adequate reserve fund from annual assessments at Jeast
equal to two (2) months’ normal monthly assessments from the Owners, for the periodic mainte-
nance, repair, and replacement of improvements to the Association Property.

()  Causeall officers or employees having fiscal responsibilities to be bonded, as the
Board of Directors may deem appropriate; and purchase Directors’ and Officers’ Liability
Insurance as it deems necessary.

()  Review anaually all insurance policies and bonds maintained by the Assaciation.

7
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(D Acting for itself and for all Owners, obtain and maintain at all times insurance of
the type of policy and amount as set forth hereinafter for the benefit of the Owners and the
Association as its interest may appear. Payments of premiums for such insurance shall be
considered a purpose for which assessments may be levied by the Association pursuant to Article
IV hereof:

(i) A fire insurance policy with extended coverage and inflation guard
endorsements for the full insurable replacement value (excluding land and foundations) of al}
structures and improvements located on the Association Property. Such policy or policies shatt
provide for a maxinum deductible of the lesser of $1,000.00 adjusted for inflation or one percent
(%) of the individual building replacement cost.

(i) OWNERS AND THE DECLARANT SHALL MAINTAIN AT THEIR
OWN EXPENSE HAZARD (FIRE) AND LIABILITY INSURANCE ON THEIR RESPECTIVE
LOTS AND CONTENTS.

i)  The Association shall abtain a policy or policies insuring the Association,
its officers and Board of Directors, Owners and employees against any liability to the public, the
Owners, contract purchasers in possession, their invitees or tenauts, incident to ownership or use
of the Association Property. Limits of liability under such policy sball pot be less than
$1.000,000.00 for petsonal injury and $300,000.00 for property damage for each occusrence.
Such policy or policics shall be issued on a comprehensive liability basis to provide cross-Jiability
endorsements whercin the rights of the named insured under the policy shall not be prejudiced as
respects the right of action of any such insurance against any other named insured. Said palicy or
policics shall include a severability of interest endorsement which will prectude the insurer from
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denying the claim of an Owner because of negligent acts of the Association or other Qwaers.

(iv) The Association may obtain Fidelity bond or policy insuring the Association
against dishonest acts by its officers, directors, trustees, and employees who are responsible for
handling funds of the Association. Such coverage shall be not less than One Hundred pereent
(100%)--subject to 2 maximum deductible of $1,000.00, adjusted for inflation—of the estimated
annual operating expenses.

() All insurance policics required under this Article shall be written by a
companylieensadtodobusinusinchadaandholdingaraﬁngofClassVlmbcuctby
Best's Insurance Reports or equivatent repont.

(vi)  Exclusive authority to adjust losses under policics ebtained by the
Association pursuant to this Article shall be vested in the Association or its suthorized
representatives.

(vii) In no event shall the insurance coverage obtained and maintained by the
Association hereunder be brought into contribution with insurance purchased by individual
Owners or their monigagees.

(m)  Exercise the powers described in NRS §116.3102 where not in conflict with this
Declaration.

(n)  Haveand exercise any rights of privileges given to it expressly by this Declaration,
or reasonably implicd from the provisions of the Declaration, or given or implied by law, or
which may be necessary or desirable to fulfill its duties, obligations, rights, or privileges.
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ARTICLEWV]
MAINTENANCE AND REPAIR OBLIGATIONS

Section 6.1  Maintenance Obligations of Owners. It shall be the duty of each Owner,
at the Owner's expense, subject to Architectural Committee approval, when applicable, to
maintain, repair, replace, and cestore the Residence, grounds, and Improvements on the Owner's
Lot. If any Owner shall permit any Residence, grounds, or Improvement, the maintenance of
which is the responsibility of such Owner, to fall into disrepair or to become unsafe, unsightly or
unattractive. or to otherwise violate this Declaration, the Board shall have the right to seek any
remedies at law or in equity which it may have to correct the situation. In addition, the Board
shall have the right, but not the duty, afier notice and hearing as provided in the Bylaws, to enter
upon such Owner's Lot to make such repairs of to perform such maintenance and to charge the
cost thereof to the Owner. Said cost shall be a Single Lot Assessment enforceable as set forth in

Section6.2 Damageto Association Property by Owner. The costof any maintenance,
fepairs, or replacements by the Association en the Association Property arising out of or caused
by the willful or negligent act of an Owner, his/her tenants, or their families, guests, or invitees
shall, after notice and hearing. be levied by the Board as a Special Assessment against such
Owner.

To the extent permitted by Nevada law, cach Member shall be liable to the Association for
any damage to the Association Property not fully reimbursed to the Association by insurance
(including without limitation any deductible amounts under any insurance policies against which
the Association files a claim for such damage) if the damage is sustained because of the
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negligence. willful misconduct or unaunthorized or improper installation or maintenance of any
Improvements by the Member, his/her guests, tenants or invitees, or any other persons deriving
their right and casement of use and enjoyment of the Association Property from the Member, or
his/her or their respective family, guests, bothminorand adult. However, the Association, acting
through the Board, reserves the right to determine whether any claim shall be made upon the
insurance maintained by the Association, and the Association further reserves the right, afier
notice and hearing as provided in the Bylaws, to levy a special asscssment (Single Lot
Assessment) equal to the increase, if any, in insurance premiums directly attributable to the
damage caused by the Member or the person for whom the member may be liable as described
above, In the case of joimt ownership of a Lot, the liability of the Owners shall be joint and
severable, except to the extent the Association shall have previously contracted in writing with
the joint Owners to the contrary. After notice and hearing as provided in the Bylaws, the cost of
currecting the damage to the extent not reimbursed to the Association by insurance shall be a
special assessment (Single Lot Assessment) against such Member's Lot, and may be enforced as

Section 6.3  Damage and Destruction Affecting Dwelling Lots - Duty to Rebudld. If
all or any portian of any Improvement or of a Lot is damaged or destroyed by fire or other
casualty, it shall be the duty of the Owner of such Lot 1o diligently rebuild, repair, or reconstruct
the same in a manner which will restore it substantially to its appearonce and condition immedi-
ately prior to the casualty as approved by the Architectural Committee. The Owner shall cause
reconstruction to commence within three (3) months after the damage occurs and to be completed

within ninc (9) months aficr damage occurs, unless prevented by causes beyond his/er reasonable
K}
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control. A transferce of title to the Lot which is damaged shall commence and complete recon-
struction in the respective periods which would have remained for the performance of such
obligations if the Owner of the Lot at the time of the damage still held title to the Lot.
ARTICLEVH
ARCHITECTURAL COMMITTEE

Section 7.1 Architectural Committee Approval of Improvements.

(@  Approval Generally. Before commencing construction or installation of any
lmprovement within the Project other than the initial construction of Units by the Declaram, the
Owner planning such Improvement must submit to the Association®s Architecturat Committee a
written request for approval. The Qwner’s request shall include color schemes, exterior finish,
structural plans, specifications, and plot plans satisfying the requirernents of this Article and
Scction. Unless the Architectural Committee’s approval of the proposal is first obtained, no work
on the Improvement shall be undertaken. The Architectural Committee shall base its decision to
approve, disapprove, or conditionally approve the proposed Improvement onthe criteriadescribed
in this Article and Section.

Once a work of

Improvement has been duly approved by the Architectural Commiittee, no material modifications

shall be made in the approved plans and specifications therefore and no subsequent alteration,

relocation, addition or modification shall be made to the work of Improvement, as approved,

without a separate written submission to, and review and approval by, the Architectural

Commiittee. If the proposed modification will have, or is likely to have, a material affect on other

aspects or components of the work, the Architectural Committee, in its discretion, may order the
2
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Owner, or Owner's contractars and agents, to cease working oot only on the modified component
of the Improvement, but also on any other affected component.

Section?7.2  Committee Membership. The Architectural Committee shall be composed
of three (3) members of the Association appointed by the Board. In sclecting members for the
Architcctural Commitiee, the Board of Directors shal), when available, endeavor to select persons
whose eccupations or education will provide technical knowledge and expertise relevant to matters
within the Architecrural Committee's jurisdiction. Architectural Committee members shall serve
for one (1) year terms, subject 10 the Board's power to remove any Architectural Committee
member and to appoint a successor. Memtbers of the Architectural Committee shall not be entitled
to any compensation for services performed pursuant heseto.

Section7.3  Dutles of Commiitee. K shall be the duty of the Architectural Committee
to consider and act upon the proposals and plans submitted to it pursuant to this Declaration, to
adoptArchitecmra.lRu!cspmsuamtothisAniclc,topel'formmhcrdutiesdelcgawdloitbylbc
Board, and to carry out all other duties imposed upon it by this Declaration.

Section 7.4  Meetings. The Architectural Committee shall meet from time to time as
necessary 1o properly perform its duties hereunder. The vote or written consent of a majority of
the Architectural Committee members shall constitute the action of the Architectural Comminee,
and the Architectural Committee shall keep and maintain a written record of all actions taken.

The Owner-Applicant shall be entitled o appear at any meeting of the Architestural
Committee at which the Owner's proposal has been scheduled for review and consideration. The
Owwshallbeeuﬁued:obehmdonmemandmybcmmpaniodbyanmbim.
engineer, and/or contractos. Other Owners whose properties may be affected by the proposed

KX}
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Improvement in terms of the structural integrity of any adjoining Lot, view, or solar access of the
Applicant's ar any adjacent Lot, noise, or other considerations shall also be entitled to attend the
meeting.

Reasonable uotice of the time, place, and proposed agenda for Architectural Conmmittee
meetings shall be communicated before the date of the meeting to any Owner-Applicant whose
application is scheduled to be heard.

Section7.5  Architectural Rules. The Architectural Committee may, fromtime to time
and with approval of the Board of Directors, adopt, amend, and repeat rules and regulations to
be known as “Architectural Rules.” Said Architectural Rules shall interpret and implement the
provisions hereof by setting forth: (2) the standards and procedures for Architectural Committee
review, including the required content of Improvement plans and specifications; (b) guidelines for
architecturat design, placement of any work of Improvement or color schemes, exterior finishes
and materials and similar features which are recommended o required for use within the Project;
and (c)the criteria and procedures for requesting variances from any property use restrictions that
would otheswise apply to the proposed mprovement under the Governing Documents.

Section 7.6 Basis for Approval of Improvements. When a proposed Laprovement is
submitted to the Architectural Committee for review, the Architectural Committee shall grant the
requested approval only if the Architectural Committee, in its sole discretion, finds that all of the
following provisions have been satisfied:

(@  TheOwncr hascomplied withthose provisions of the Architectural Rules pertaining
to the content and procedures for submissions of plans and specifications;

(b)  The Owner's plans and specifications: (i) conform to this Declaration and to the

k7]
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Architectural Rules in cffect at the time such plans are submitted to the Aschitectural Conmmittes;
(ii)winmulxinthccomuaionofanﬁnpmmthmisinharmnywnhmecxmdaign
of other structures and/or landscaping within the Project; and (iil) will aot interfere with the
reasonable enjoyment of any other Owner of his/her Unit; and

©)  The proposed Improvement(s), if approved, will otherwise be consistent with the
architectural and zesthetic standards prevailing within the Project and with the overall plan and
scheme of the development and the purposes of this Declaration.

chmhimmlCounniueeshaBbecmiﬁedmdeterminethalapmpo&d Improvement
or component thereof is unacceptable when proposed on a particular Lot, even if the same or a
similar Improvement or componeat has previously been approved for use at another location
within the Project, if factors such as drainage, topography, or visidility from roads, Common
Bammmothahmmpﬁmadvemexpcﬁmwﬁhmepmduaotcmpummm
construction of the lmprovement, design of the Improvement, or its use at other locations within
mchojeumiﬁgamagammofmclmpmmmmcofapmimmwmmmmumf
on the Lot involved in the Owner’s submission. It is expressly agreed that the Architectural
Comamittee shall be entitled to make subjective judgments and consider the aesthetics of a proposal
wbcnwmidahngww‘smqu&mlmgaschnhhmmCommmeemmsomb!yand
in good faith.

Section7.7  Proceeding With Work. Upon recciptof approval of an Improvement from
thcAmhiwcmralConnniucc.lchwwshall.assoonasptactieablc.dﬂigenﬂyprocechilhlhe
construction, if required, pursuant to said approval. Work on an Improvement project shall
commence within three (3) months from the date of such spproval and be completed within one
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(1) year. If the Oweer fails to comply with this Section, any approval given pursuant to this
Article VII shall be deemed revoked unless the Architectural Committee, upon written request of
the Owner prior to the expiration of the initial one (1) year period, extends the time for
commencement o completion.

Section7.8  Landscaping. ifthe Board sodelegates, the Architectural Committee shall
establish written Rules and Regulations pertaining to landscaping. Landscaping shall include
lawns, shrubs, trees, flowers, and any landscaped structures. The use of artificial materials such
as plastic plants, flowers, or astro turf will be disapproved by the Architectural Committee.

Section 7.9  Enforcement.

(2)  In addition to other cnforccment remedies set forth in this Declaration, the
Architectural Committee shall have enforcement rights with respect to any matters required to be
submitied to and approved by it, and may cuforce such architectural control by any proceeding
atlaw or in equity. In addition, the Architectural Committee shall have the authority to order an
abatement of any construction, qltmﬁon or other matter for which approval is required, to the
extent that it has not been approved by the Architectural Committee or if it does not confarm to
the plans and specificatious submitted to the Architectural Committee. No work for which
approval is required shall be deemed to be approved simply because it has been completed without
a complaint, astice of violation, or commencemem of a svit to enjoin such work. If any legal
proceeding is initiated to enforce any of the provisions hereof, the prevailing party shall be
entitled to recover reasonable attorneys® fees in addition to the costs of such proceeding.

®) I the Owner fails to remedy any noticed noncompliance within thirty (30) days
from the date of such notification, the Architecturat Committee shall notify the Board in writing
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of such failure. The Board shall then set a date on which a hearing before the Board shall be held
regarding the alleged noncompliance. The hearing date shall not be more than thirty (30) days
nor less than fifteen (15) days after the notice of the noncompliance is issued by the Beard to the
Owner. to the Architectural Committee and, in the discretion of the Board, to any other intesested
party.

(c)  Atthehearing, the Owner, a representative(s) of the Architectural Committee and,
in the Board's discretion, any other interested person may present information relevant (o the
Guestion of the alleged noncompliance. After considering all such information, the Board shal)
determine whether there is a noncompliance and if so, the nature thercof and the estimated cost
of correcting or removing the same. 1f a noncompliance is determined to exist, the Board shal)
require the Owner to remedy or remove the same within such period or within any extension of
such period as the Board, at its discretion, may grant. If the Owner fails to take corrective action
after having a reasonable opportunity to do so, the Board at its option, may either remove the
noncomplying Improvement or remedy the noncompliance and the Owner shall reimburse the
Association upon demand for all expenses incurred in connection therewith. If such expenses are
not propesly repaid by the Owaer to the Association, the Board shall recover such expenses
through the levy of a Single Lot Assessment against such Owner.

(d) The approval by the Architectural Committee of any plans, drawings or
specifications for any work of Improvement danc or proposed, or for any other matter requiring
the approval of the Architectural Committee under this Declaration, or any waiver thereof, shall
ot be deemed to constitute a waiver of any right to withhold approval of any similar plan,
drawing, specification, or matter subsequently submitted for approval by the same or some other
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Owner.

Section 7.10 Yariances. The Architectural Committee, in its sole discretion, skall be
entitled to allow reasonable variances in any procedures specified in this Article, or in any land
use festriction specified in Article VIII to overcome practical difficulties, avoid unnecessary
expenses, OF prevent uanccessary hardship to Owner-applicants, provided that the Architectural
Committee is able to make a good faith written determination that the variance is consistens with
one or more of the following criteria: (i} the requested variance will not constitute a material
deviation from any restriction contained kerein or that the proposal allows the objectives of the
violated requirement(s) to be substantially achicved despite noncompliance; (ii) the variance relatcs
to a land use restriction or minimum construction standard otherwise applicable hereunder that
is unnecessary or burdensome under the circumstances; or (iii) the variance, if granted, will not
result in a material detriment, or create an unreasonable nuisance with respect to any other Lot
or Cammon Area within the Project.

Section 7.11 Limitation on Liability. Neither the Association, its Architectural
Committce, nor any member thereof shall be liable to any Owner for any damage, loss, or
prejudice suffered or claimed on account of any mistakes in judgment, negligence or nonfeasance
arising outof: (a) the approval or disapproval of any plans, drawings, and specifications, whether
or not defective; (b) the construction o performance of any work of Improvement, whether or not
prrsuant (o approved plans, drawings, or specifications; {c) the execution and filing of a notice
of noncompliance pursuant to Section 7.9 above whether or not the facts therein are correct,
provided that such member has acted in good faith upon the basis of such information as may be
possessed by him or her.
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Section 7.02  Compliance with Government Regulations. Review and approval by the
Architectural Committee of any proposals, plans, or other submissions pertaining to Improvements
shall in no way be deemed to constitute satisaction of, or compliance with, any building permit
process or any other governmental requirements, the responsibility for which shall rest solely with
the Owner who desires to construct, install, or modify the Improvement.

Section 7.03 Appeals. Appeals from decisions of the Architectural Committee may be
made to the Board of Directors, which may clect, in its discretion, to hear the appeal or, in the
alternative, to affirm the decision of the Architectural Committec. The Association Rules shall
contain procedures to process appeals pursuant to this Section.

Section 7.14 Handicapped. Notwithstanding any other Rule or Regulation, the Board
of Directors shall make reasonable acconumodations in the Rules and Regulations if those
accommodations may be necessasy or be required by law to afford a handicapped person equat
opportunity to use and enjoy his or her Lot.

Section 7.15 Declarant Exception. The provisions of this Article shall not apply to the
initia) construction by the Declaram of Residences or other Improvements to the Property, and
neither the Board nor any Committee appointed by the Board shall have any authority or right to
approve ot disapprove the initial construction by the Declarant of Residences or other Improve-
meats to the Property.

ARTICLE VIl
USE RESTRICTIONS/DECLARANT'S EXCEPTIONS
Section 8.1  Alterations. No Improvement (o the exterior of a Residence, garage, or

other structure on a Lot may be altered, remodeled, or modified in any other way except with
39

446



the prior written approval of the Architectural Comamittee.

Section 8.2 Declarant's Exceptions. The Declarant (and its sales agents and
mpmemmhs)mymhmhsim,salaaﬁmamgmofﬁw.mmtsmmeﬁojm
muilthcmlicrofthcsalcofmclastlmintthrojeuorscvcu(hymfmmmordingoﬂhe
Declaration. No provision contained in this Article VI shall be applicable to or prohibit any acts
or activities by the Declaram (and its agents, suppliers, and contractors) in connection with or
incidcnmlto(heDcclamm‘simymvcmunanddevclopmofthc?mpcnydutinglhcbeclmm‘s
Control Period.

Section 8.3  Drainage. All slopes and patios on any Lot shall be maintained 5o as to
prevent any erosion or drainage upon adjacent Lots.

Section8.4  Drilling. No oil drilling, oil dcvelopment operations, oil refining,
quarrying, or mining operations of any kind shall be permitted upon or in any Lot, por shall oil
wells, tanks, tunnels, or mineral excavations or shafis be permitted upon the surface of any Lot
or within five hundred (S00) feet below the surface of the Project. No derrick or other structure
dcsignedformcinburingforwatcr.oﬂ.ormmmlgasshaﬂbemed.mainmined.otpmnitted
upon any Lot.

Section 8.5 No Parking. There shall be absolutely ao parking in designated fire lanes
orparkingalonganycurborinanymlhatisdcsigmwdasa"nopark.ing"mnebyredpaim
ot signs. Parking shall not be allowed on any interior streets except in designated parking areas,
Any vehicle which is parked in violation of same may be towed without any furthes notice as soon
as reported by any Member or guest of the Association. All Members of the Association accept
the responsibility for reporting such violators in the best interest of the public safety of the

40

447



i
remaimng Members. All parking violations shall be reported to the Association or Manager. The
owners of the vehicle found to be in violation shall be responsible for all fines and costs associated
with such towing as established by the towing company.

Section 8.6  Garages. Garages shall be kept closed at all times, except as reasonably
requised for ingress to and egress from the interior of the garages.

Sectlon 8.7 Landscape Maintenance. Owners shall keep and maintain in good cepair
and appearance all portiens of the Lot and Residence thereon.

Sectian8.8  Lease. Each Owner shall have the right to lease his/her Lot, provided such
feasc is in writing and that it provides that the tenant shall be bound by and obligated to the
provisions of this Declaration, the Articles, Bylaws and Rules and Regulations of the Board.
Failure to comply with the provisiens of these documents shall be a default of the lease allowing
the Association the same rights of action as the Owner against the tenant. For the purpose of
exercising such rights, the Owner graats to the Association a special power of attorney, which
includes the power of eviction against the tenant as well as the Owaer because of the default. No
Owner shall lease his/her Lot for transient or hote} purposes. Any Lease which is either for a
period of less than six (6) months or pursuant to which the Owner provides any services normally
associated with a hotel shall be deemed to be for transient of kotel purposes. A signed Iease shall
be filed with the Association within tets (10) days of occupancy by the tenant.

Section8.9 Mannfactured Homes. Manufactured Homes as defined in NRS §489.113
are prohibited in the Project.

Section8.10 Nuisance. No rubbish or debris of any kind shall be placed or permitted to
accumulate anywhere within the Project, and o odor shall be permitted to arise therefrom so as
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to render the Project or any portion thereof unsanitary, unsightly, or offensive. No noise or otber
nuisasmsballbcperminedtoexistoropmxcuponanypoxﬁonofal.msoastobeoffcnsiveor
detrimental to any other Lot or to its occupants. Alanm devices used exclusively to protect the
sccurity of a Lot and its contents shall be permitted, provided that such devices do not produce
annoying sounds or conditions as a result of frequently accurring false alarms. Nothing other than
dmpeﬁaandwindowwvcﬁngmpamhwdhymisbechnﬁonmyheinmlledonany Lot so
as to be visible from the exterior of the Lot without the prior written approval of the Executive
Board. No clothing or houschold fabrics shall be hung, dried, or aired in a manner that is visible
from any Private Street.

Section8.11 Qutside Antenna/Satellite Dishes. Other than satellite dishes exempted by
the FCC, no television, radio, or other electronic antenna, dish or device of any type shall be
erected, constructed, placed, or permtitted to femain on any of the Lots or buildings constructed
on the Lots unless and untit the same shall have been approved in writing by the Architectural
Committee. Use of clectronic devices which interfere with the operation of the garage door
openers, television reception and cellular phones, and the like are prohibited.

Section8.12  Parkingand Vehicular Restristions, Ovwners shall not park, store, or keep
on their driveway or on any street (public or private) within the Property any large commercial
type vehicle (including, but not limited to, any dump truck, cement mixer truck, oil or gas truck,
or delivery truck); any recreational vehicle (incleding, but not limited to, any camper, travel
trailer, or motor home); any bus, trailer, trailer coach, camp trailer, boat, aircraft or mobile
home; or any inoperable vehicle. Subject to Board approval, camper trucks and similar vehicles
up to and including one ton when used for everyday-type transportation may be kept on the
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Property. No Owner shall park, store, or keep anywhere within the Property any vehicle or
vehicular equipment, mobile or otherwise, deemed to be a nmisance by the Board. Al boats,
trailers, campers, and similar recreational vehicles shall be parked on an Owner’s Lot behind
screencd side or rear yards or i enclosed Garages. They may be parked in driveways for a
maximum twenty-four (24) hour period to allow for loading o unloading. Off road or unticenced
vehicles are not permitted on the Property at any time, except when being transported to or from
storage on the Owner's Lot. No vehicles of any kind (licensed or unlicenced) are to be driven on
any portien of unimproved, vacant or common area within the Association,

Section 8.13 Pets. Animals, livestock, and poultry shall not be raised, bred or kept on
any Lot, except domestic household pets (e.g., cats and dogs) not exceeding a total of two (2),
may be kept on cach Lot, provided it is not kept, bred or maintained for any commercial purpose.
Pets shall be kept on the Lot, except when under leash or when being transported to or from the
Lot in a motor vehicle. (Owner's will be responsible for removal of pet's feces.) If a pet
becomes a nuisance or an annoyance to the other Owaers, the Board may, after appropriate notice
and a hearing, confine or remove the animal at the Ownet’s expense.)

Section8.14 Playground Equipment. All bicycles, tricycles, scooters, skateboards, and
other play equipment, wading pools, baby strollers, and similar items shall be stored on the Lot
when not in use, Basketball backboards shall not be placed or stored in the street or on 2
sidewalk.

Section 8.15 Residential Use Only. Other than the Declarant's exceptions per Section
8.2.mpanoflhehojectshallcverbeusedorwxsedtobeusedoranowedormnhorizedinany
way, directly or indirectly, for any business, commercial, manufacturing, mercantile, storing.
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vending, or other such non-residential purposes except for sates office on a temporary basis. The
provisions of this Section shall not preclude an occupant who is engaged in individual professional
work (e.g. accountant, bookkeeper) without external evidence thereof, so long as: (i) such
occupant conducts its activities in conformance with all ordinances, (i) such business activity is
merely incidental to the use thereof as a Residence, and (ijii) such occupant does not solicit or
invite the public to such Residence as part of such business activity.

Section8.16 Security Interest Liens. Breach of any of the covenants in this Article VII!
shallmtdefemotrenderinvalidmelienofanyFirstSccuﬁtylmmmdcingood faith and for
value 29 to said Lots or Property, or any part thereof, but such provisions, restrictions, or
covenants shall be binding and effective against any Owner whose title thereto is acquired by
foreclosure, Trustee's sale or otherwise.

Section 8.17 Signs. No sign, poster, billboard, advertising device, or other display of
any kmd shatl be displayed so as to be visible from outside any Lot without the approval of the
Executive Board except that one (1) sign of not greater than six (6) square feet may be displayed
on each Lot advertising the Lot for sale or lease.

Section 8.18 Temporary Buildings. No temporary structure, trailes, mobile home,
camper, tent, shack, garage, batn, or other out-building shall be used on any Lot at any time as
a Residence.

Section 8.19 Timeshare. No Lot shall be made subject to any time share program,
interval ownership, or similar program whereby the right to exclusive use of the Lot sotates
among multiple owners or metmbers of the program on a fixed or floating time schedule over a
period of years.
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Section8.20 Trash. All rubbish, trash, and garbage shall be regularly removed from the
Lots, and shall not be allowed to accumulate thereon. Al clothestines, refuse containers,
woodpiles, storage area, and machinery and equipment shall be prohibited upon any Lot, unless
obsunedfmmviewasgroundlcvelofadjoining!msandmccts.byaurywa!lorappro-
priate screen approved by the Architectural Committce.

Section8.21 Vehicle Repair. No Owner or other occupant of any Lot shall conduct
rcpairsormomﬁomofanymmvchicle.boat.uaner.airuaﬁ.momcrvehicleupona Lot
within the Project, except wholly within the Owner's Lot; provided, however, that such activity
shall at no time be permitted if it is determined by the Board to be a auisance. Notwithstanding
thcforegoing.mcscmtrictiomshannmbeimerpmedinmhamanwsoaswpemitany
activity which would be contrary (o any local ardinance,

Section8.22 Window Coverings. Within thirty (30) days from the datc of becoming an
Owner, such Owner shall instali draperies and window coverings for all windows and glass doors
in such Owaer's Lot. Reflective window coverings are prohibited,

ARTICLE IX
RIGHTS OF ELIGIBLE SECURITY INTEREST

Section9.1 Rights of Eligible Security Interest. No breach of the covenants,
conditions, and restrictions in this Declaration, nor the enforcement thereof or of any lien
pmvision.exccptaspmvidedinSeaion&M.s!nﬂdefmto:rcudainvalidmelimofany
Security held by an Eligible Security Interest made in good faith and for value. However, all of
themvcmm.wndiﬁom.amh&ﬁﬂbmin&hbedmaﬁonslmllbcbindhguponmyww
whose tizle is derived through foreclosure or exercise of pawer of sale, or otherwise.
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Section9.2  Notice to Eligible Security Interest.

@  Noticeof Action. Upon written request to the Association, identifying the name and
address of the Eligible Security Holder, Eligible Insurer or Guarantor, and the Lot number or
address, any such Eligible Security Holder or Eligible Insurer, or Guarantor will be entitled to
timely notice of:

() Any delinquency in the payments of assessments or charges owned by an
Ovmer of a Lot subject to an eligible morigage held, insured. or guaranteed by such Eligible
Sccurity Holder. Eligible Insurer, or Guarantor, which remains uncured for a period of sixty (60)
days;

(i)  Condemnation or casualty loss that cffects a material portion of the Project.

Section9.3  Time of Notice to Security Interest. The Board shall give thirty (30) days
prior written notice to cach Eligible Security Interest represented in the real property of any
amendment or altcration of the Declaration or Articles. In addition, the Board shall give each
Security Holder, who requests same in writing, a copy of notices of liens filed against any Lot.

Section 9.4  Condemnation. If any Lot or portion thereof or the Association Property
and fcilities or any pestion thereof is made the subject matter of any condemnation or eminent
domain proceeding, ro provision of this Declaration, Articles, Bylaws, or equivalent documents
will entitle the Owner of a Lot or ather party to priority over an institutional Holder of any First
Security Interest or equivalent security interest on a Lot with respect to any distribution to such
Lot of the proceeds of any award ar settiement.
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ARTICLEX
DISPUTES

Section 10.1 Legal Proceedings. The Board shail not institute any civit action®

against any person without first providing the Members at least twenty-one (21) days' prior

wrilten netice of the meeting of the Association to consider institution of a civil action,
Thcmticcslmlldcsaihcthcpmposeofmclegalpromding. the parties to the proceeding,
the anticipated cost to the Association (including attoracys® fecs) in the proceeding, the source of
Mmmmmemmm(mnormmmmmmmw).mmgm
information thar should be disclosed to third partics, such as prospective purchasers and lenders,
while the procecding is being prosecuted, except as otherwise provided in this Section, the

Associmionmymnummcacivilaaiouonlynponavmeorammofmcmofm

to which at Icast a majority of the votes of the Members of the Association are allocated. The

provisions of this Section do not apply to a civil action that is commenced:

(a)
®)
©
()]

To enforce the payment of an assessment;

To enforce the Declaration, Bylaws, or Rules of the Association;

To proceed with a counterclaim; or

o protect the health, safety, and welfare of the Members of the Association.

Sectioni0.2  Arbitration/Mediation. Newithstanding the foregoing and subject to NRS

Chaptcr38.lhcAssociztion.mcDeclammandanyO\vncrshallhavetherighnoenforecbyan

‘Defined as an action for damages or equitable relief. The term does not include an
action for injunctive relief in which there is an immediate threa of irreparable harm, or
relating (o title to real property.
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*Action” at law or in equity, cach covenant, condition, testriction and rescrvation, now or
hereafter imposed by this Declaration. Each Owner shall have a right of Action against the
Association for any failure by the Association to comply with the provistons of this Declaration,
the Bylaws or Anticles. In any Action, including Arbitration, reasonable attorney’s fees may be
awarded to the prevailing party.
ARTICLE X1
GENERAL PROVISIONS

Section 11.1 Non-Waliver. Failure by the Association, the Declarant, or any Owner to
enforce any covenant, condition, restriction or reservation contained in this Declaration shall not
be deemed a waiver of the right to do so thereafier.

Section 10.2 Severability. Should any provision in this Declaration be void or become
invalid or unenforceable in law or equity by judgment or coun order, the rernaining provisions
hereof shall be and remain in full force and effect.

Section 11.3 Amendments. During the period of time prior to expiration of the
Declaram's Control Period, this Declaration may be amended by an instrument approved by
sixty-seven percent (67% ) of the Voting Power of cach class of Members of the Association. The
amendment shall become effective upon its recording in the Office of the County Recorder of
Clark County, Nevada. At the expiration of the Declarant’s Control Period, the Declaration may
be amended by approval of (i) Sixty-seven percent (67%) of the total Veling Power of the
Association, and (ii) a1 least sixty-seven percent (67 %) of the Voting Power of Members of the
Association other than Declarant.

Notwithstanding any other provisions of this Section 11.3, for so long as the Declarant
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ewns any portion of the Property, but not later than seven (7) years from the recording of this
Declaration, the Declarant may unilaterafly amend this Declaration by recording a written
instyument signed by the Declarant in order to conform this Declaration to the requirements then
in effect for the State of Nevada or any County or City or other applicable agency which has
jurisdiction over the Project.

In the event this Declaration is amended, as provided herein, the Secretary of the
Association shall, within thirty (30) days of the adoption of such amendment, prepare a copy of
the amendment that was made and cause it to be hand-delivered or sent prepaid, by United States
mail to the mailing address of cach Residence, or to any other mailing address designated in
writing by a Lot Qwner.

Section 11.4 Extension of Declaration. Eachand afl of these covenants, conditions, and
restrictions shall run with and bind the land for a term of twenty (20) years from the date this
Declaration is recorded, after which date they shall automatically be extended for successive
periods of ten (10) years unless they are canceled in writing by Owners of at least fifty-one
percent (51%) of the Voting Power of the Association. All amendments must be recarded in the
Office of the County Recorder of Clark County, Nevada.

ARTICLE XN
ANNEXATION

Section 12.1 Annexation of Additional Property by Assoclation. Upon approval in
writing of the Association, pursuant to two-thirds (2/3) of a majority of the Veting Power of its
Members, or the written assent of such Members, the owner of any property who desires to add
it to the scheme of this Declaration and to subject it to the jurisdiction of the Association, may file
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or record 2 Declaration of Annexation which shall extend the scheme of this Declaration to such
Project.

Section 12.2 Annexation by Declarant. If within seven (7) years from the date of the
recording of this Declaration with the Clark County, Nevada, Recorder, the Dectarant should
develop the additional Phascs (as set forth in Recital D), such additional Phases or any pertion
thercof may be added to the Pruperty and be subject to this Declaration and included within the
jurisdiction of the Association by action of the Declarant without the assent of Members of the
Association; provided, however, that the development of the additional land shall be consistent
with Improvements in the initial Phase of development in terms of quality of construction. All
Improvements in cach Phase will be substantially completed prior to annexation.

Said annexation may be accomplished by the recording of a Declaration of Anpexation or
separate Declaration of Restrictions which requires Lot Owners therein to be Members of the
Association. At the time of recording of the Declaration of Anncxation, Declarant shalt also by
deed transfer t the Associzion the Association Property in the area being annexed.

The obligation of Lot Owner to pay dues to the Association and the right of such Lot
Ovmers to exercise voting rights in the Association in such annexed property shall not commence
until the first day of the month following close of the first sale of a Lot by the Declarant in that
particular Phase of development.

Subject to annexation of additional property as set forth in this subsection:

(@)  The Declarant hereby reserves for the benefit of and appurtenant to subsequent
Phases described in Recital D, the non-exclusive easements to use the Association Property onthe
Property, until such time as all Phases are annexed pursuant to this Sectios, or unti? expiration
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of the right to anncx.

()  The Declarant heredy reserves the right to grant, until expiration of the right to
annex, for the benefit of and appurtenant to each Lot in the Property in Phase 1 a non-exclusive
easement (o use the Association Property in the Phased Areas not yet annexed pursuant to the
provisions of and in the same manner prescribed by this Declaration to the same extent and with
the same effect as if each of the Owners of Lots in Phase 1 owned a Lot in the Association
Property of the Phased Arcas to be annexed.

These seciprocal cross-casements shall be effective as to each Phase, and as to the
Property, only until such time as each Phase has been annexed by the recording of a Declaration
of Annexation or a separate Declaration of Covenants, Conditions, and Restrictions by the
Declarant, or expiration of the right to annex pursuant to this Article.

Section 12.3 De-annexation. The Declarant may delete all or any portion of a Phase of
development from coverage of this Declaration and the jurisdiction of the Asseciation, so Jong as
the Declarant is the Owner of all of said Phase or Phases to be annexed, and provided that:

(a)  The Notice of De-Annexation is recorded in the same manner as the applicadble
Declaration of Auncxation was recorded:

(b)  The Declarant has not exercised any Association vote with respect to any portion
of such Phase;

(€}  Asscssmenis have oot yet commenced with respest to any portion of such Phase;

(d)  No Lot has been sold in said Phase to a member of the general public; and

(&)  The Association has not made any expenditures of any obligation respecting any
ponion of said Phase.
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ARTICLE XInt
BOUNDARY WALLS

Section 13.1  General Rules of Law to Apply. Each Boundary Wall which is builtas a
part of the original construction of the Project, or subsequently built on the dividing line between
Lots, shall constitute a "Boundary Wall,” and the Owner of each adjoining Lot shall have joint
use, and when not inconsistent with this Asticle, the rules of law as to the rights and liabilities
regarding Boundary and Party Walls shall apply.

Section 13.2  Repair/Restoration. Should the Boundary Wall or Pasty Wall be damaged
or destroyed by the fault, negligence, or other act or omission of one of the Owners, then that
Owner(s) shall repair or rebuild the wall at his/her/their expense and compensate for any damages
to the property of the other Lot Owner(s) or the Association, as the case may be. Should the
Boundary Wall or Party Wall at any time be damaged by any cause other than the act of omission
of an Owner, then the wall shall be repaired or rebuilt at the joint expense of the Owners sharing
the Pacty Wall, less any funds received as a result of insurance coverage.

Section 13.3 Right to Contribution Runs With the Land. The right of any Ownes to
contribution from any other Owner under this Article shall be appurtenant to the land and shall
pass to such Owner's successors in title.

Section 13.4 Disputes. Any dispute relating to a Boundary Wall or a Party Wall shall,
at the option of any affected Owner, be subject to resofution before the Architectural Committee,
who shall conduct the hearing in 2ccordance with its applicable rules. In the absence of such
mles, the American Arbitration Assoctation rules for construction disputes shall be used. Written
demand for resolution of the dispute shall be given by the affected Owner to the Architectural
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Committee with a copy fo other affected Owners.
IN WITNESS WHEREOF. the undersigned, being Declarant herein, bas executed this
instrument the day and year first above written,

W.L. Homes , @ Delaware limited
Tiability Ljdba omes-Nevada
Divis
BY:

TODD
lts Division President

{Acknowledgment follows on next page]

STATE OF NEVADA )
) ss.
COUNTY OF CLARK )

Onthisjj_dayofFebrmry.zwo.pmomnyappwedbefomm.aNomyPcwcTodd
Larkin, the Division President of W.L. Homes L1C, a Delaware limited lability company, dba
Watt Homes-Nevada Division known to me to be the person who executed the within
DECLARATION OF COVENANTS, CONDITIONS, AND RESTRICTIONS OF COUNTRY
GARDEN, and who acknowledged to me that he executed the same for the nses and purposes

therein mentioned.
N i

r A .:-.ML &
; MALLA BRADLEY
3 \ui = Porie, Stato of Nevada
g Aapratzse: No. 93-59084-1
‘ My - pm. Larires Aug. 6, 2003

PWFIC%@W“@WMYW
JUDITHA. VANDEVER,
RECORDEDAT REDUEST OF:
£ DEANER DERNER ET AL

22-25-2000 14319 BJB 8
BOOK: 20020225 INST: 28963
FEE: 64,00 RPTR -®

——————n e —mamt
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BROOKS HUBLEY, LLP

1645 VILLAGE CENTER CIRCLE, SUITE 60, LAS VEGAS,
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MICHAEL R. BROOKS, ESQ.
Nevada Bar No. 7287
mbrooks@brookshubley.com
JESSICA PERLICK, ESQ.
Nevada Bar No. 13218
iperlick(@brookshubley.com

BROOKS HUBLEY, LLP

1645 Village Center Circle, Suite 60
Las Vegas, Nevada 89134

Tel:  (702) 851-1191

Fax: (702)851-1198

Electronically Filed
6/8/2017 2:51 PM
Steven D. Grierson

CLERK OF THE COUE ;
Ll

Attorneys for Defendant/Counterclaimant, Ditech Financial LLC

DISTRICT COURT
CLARK COUNTY, NEVADA
A ORO, LLC, Case No.: A-14-705977-C
Plaintiff, Dept. No.: XII

V. FINDINGS OF FACT,

CONCLUSIONS OF LAW, AND
GREEN TREE SERVICING LLC, ORDER GRANTING DITECH’S
NORTHWEST TRUSTEE SERVICES, MOTION FOR SUMMARY
INC.; WING WAH HO, an individual; JUDGMENT

DOES I through X, and ROE
CORPORATIONS I through X, inclusive,

Defendants.

GREEN TREE SERVICING LLC,
Counterclaimant,
v.

A ORO, LLC, a Nevada limited liability
company; HOMEOWNER ASSOCIATION
SERVICES, INC., a Nevada corporation;
TREO NORTH AND SOUTH
HOMEOWNERS® ASSOCIATION; and

LY

RECEIVED
JUN 01 2017

DEPT.12
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Case Number: A-14-705977-C
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BROOKS HUBLEY, LLP

1645 VILLAGE CENTER CIRCLE, SUITE 60, LAS VEGAS, NV 89134

TELEPHONE: (702) 851-1191 FAX: (702) 851-1198
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DOES I through X, inclusive; ROE
ENTITIES XI through XX,

Counter-Defendants.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER GRANTING
DITECH’S MOTION FOR SUMMARY JUDGMENT

This matter concerning Plaintiff/Counter-Defendant, A Oro, LLC’s (“Plaintiff”), Motion
Jor Summary Judgment; Defendant/Counterclaimant, Ditech Financial LLC’s (“Ditech™),
Motion for Summary Judgment; all Oppositions and Replies thereto, having come on for hearing
on the 17" day of April, 2017, in Department XII of the Eighth Judicial District Court, Clark
County, Nevada before the Honorable Michelle Leavitt.

Plaintiff was represented by its attorney of record, Shawn Walkenshaw, Esq., of Takos
Law, Ltd.; Ditech was represented by its attorney of record, Michael R. Brooks, Esq., of Brooks
Hubley, LLP; and Treo North and South Homeowners Association (“Treo’) was represented by
Kelley K. Blatnik, Esq., of counsel for Boyack Orme & Anthony. No one was present on behalf
of Homeowner Association Services, Inc. (“HAS”).

This Court, having réviewed the papers and pleadings on file herein, judicially noticeable

materials and heard oral arguments of counsel makes the followikng Findings of Fact,
Conclusions of Law, and Order.

FINDINGS OF FACT

1)  Defendants, Wing-Wah Ho and Wai Ching Eileen Ho (“Borrowers™) were the prior
owners of certain real property located at 9462 Oro Silver Court, Las Vegas, Nevada 89178,
with Assessor’s Parcel Number 176-20-312-073 (“Subject Property”). In 2005, the Borrowers
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1645 VILLAGE CENTER CIRCLE, SUITE 60, LAS VEGAS, NV 89134
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obtained a mortgage loan from Community Lending, Inc., in the amount of $247,600.00. In
exchange, the Borrowers executed a promissory note (“Note”), which was secured by a Deed of
Trust recorded against the Subject Property. The Deed of Trust was recorded’in the Official
Records of the Clark County Recorder as Instrument No. 20051031-0007434.

2)  The Deed of Trust granted a security interest to Community Lending, Inc., and
named Mortgage Electronic Registration Systems, Inc. (“MERS”) as beneficiary solely as
nominee for the lender and the lender’s successors and assigns. |

3)  On May 17, 2010, MERS recorded a Corporation Assignment of Deed of Trust
Nevada in the Official Records of the Clark County Recorder, as Instrument No.
201005170002369, transferring the beneficial interest in the Deed of Trust to BAC Home Loans
Servicing LP f/k/a Countrywide Home Loans Servicing LP (“BAC”).

4) On July 2, 2013, Bank of America, N.A., successor by merger to BAC, recorded
an assignment which named Green Tree Servicing LLC n/k/a Ditech Financial LLC (“Ditech™)
as the new beneficiary of record. The Assignment is recorded in the official records of the Clark
County Recorder as Instrument No. 201307020001089.

5)  The Subject Property is located within a common-interest community governed by
Treo North and South Homeowners Association (“Treo”), which was established pursuant to

NRS Chapter 116. Homeowner Association Services, Inc. (“HAS”) is the collection agency

‘retained and authorized by Treo to pursue unpaid assessments, fines and other costs, by way of

foreclosure or otherwise, from the association’s delinquent owner-members.
6)  On or about September 14, 2010, HAS, as purported agent of Treo, recorded a
Notice of Claim of Lien - Homeowner Assessment against the Subject Property in the Official

Records of Clark County Recorder, as Instrument No. 201009140002380. According to the
| Page 3 of 8 L
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1645 VILLAGE CENTER CIRCLE, SUITE 60, LAS VEGAS, NV 89134
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Notice, as of September 2, 2010, the total amount due and owing was $400.40.

7)  Thereafter, on May 4, 2011, HAS, on behalf of Treo, recorded a Notice of Default
and Election to Sell (“Notice of Default”) in the Official Records of the Clark County Recorder
as Instrument No. 201105040001473. The Notice of Default stated that the amount due as of
April 22,2011, was $909.54.

8) On or about May 5, 2014, HAS, on behalf of Treo, recorded a Notice of Sale in the
Official Records of the Clark County Recorder as Instrument No. 20140505-0003738. The
Notice of Sale set the date of the sale for May 22, '2014, and listed a total amount due and owing
0f $6,906.10.

9) On or about May 22, 2014, HAS received a check from Ditech in the amount of
$3,737.99. The amount of the check represented the superpriority portion of Treo’s lien. HAS
subsequently postponed the foreclosure sale to a later date.

10)  On or about June 12, 2014, HAS, on behalf of Treo, worked with Nevada Legal
Support Services (“NLSS”) to conduct a homeowners’ association foreclosure sale of the
Subject Property. HAS provided an opening bid amount of $2,600.00, which reflected the
remaining subpriority portion of Treo’s lien, after the earlier receipt of Ditech’s payment. HAS
instructed NLSS to announce that the superpriority portion of the lien had been paid. |

11) NLSS conducted the foreclosure sale (the “HOA Lien Sale”), and Plaintiff
purchased its interest in the Subject Property for $2,626.00. At no time did any bidder, including
Plaintiff, ask or otherwise request information concerning the type of interest they were
purchasing.

| 12)  On or about June 26, 2014, HAS, as agent for Treo, recorded a Release of Super-

Priority Lien Pursuant to NRS 116.3116(2) (“Release”). The Release identified the payment of
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$3,737.99 from Ditech, and “acknowledge[s] full satisfaction of the super-priority portion of the
Notice of Claim of Lien...” The Release was recorded in the Official Records of the Clark
County Recorder as Instrument No. 20140626-0000379.

11)  On or about August 7, 2014, a Foreclosure Deed Upon Sale (“Foreclosure Deed”)
was recorded against the Subject Property in the Official Records of the Clark County Recorder
as Instrument No. 20140807-0002613. The Foreclosure Deed states that the Subject Property
was sold on June 12, 2014, to Plaintiff for $2,626.00.

12)  On or about August 21, 2014, Plaintiff filed a Complaint in the Eighth Judicial
District Court, naming Ditech as a Defendant, and seeking Declaratory Relief and Quiet Title.
Ditech filed an Answer and Counterclaim on October 7, 2014, and an Amended Answer and
Counterclaim on November 6, 2015, similarly seeking an interpretation of NRS 116.3116 and a
declaration regarding the effect Treo’s foreclosure sale on Ditech’s deed of trust.

CONCLUSIONS OF LAW

1)  Ina quiet title action, the plaintiff bears the burden of proof to prove good title in
itself including the presences and enforcement of any superpriority rights under the HOA’s
assessment lien. Breliant v. Preferred Equities Corp., 112 Nev. 663, 669, 918 P.2d 314, 318
(Nev. 1996). |

2)  NRS 116.3116 discusses provides for homeowner association liens against units or
homes for unpaid or delinquent assessments.

3)  The Nevada Supreme Court in the SFR Decision acknowledged that an HOA’s lien
is “prior to all other liens and encumbrances on a unit... If subsection 2 (of NRS 116.3116(2))
ended there, a first deed of trust would have complete priority over an HOA lien. But it goes on

to carve out a partial exceptidn to .subparagraph (2)(b)’s exception for first security interests."
Page 5 of 8
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SFR Investments Pool 1 v. U.S. Bank (hereafter, the “SFR Decision”), 130 Nev. Adv. Op 75,
334 P.3d 408, 410 (Nev. 2014).

4) A party seeking to invoke the benefits of an exception to a rule must prove the
existence of the exception. Simpson Strong-Tie Co., Inc. v. Gore, 49 Cal. 4th 12, 23, 230 P.3d
1117, 1124 (2010), see also Trade Comm'n v. Morton Salt Co. (1948) 334 U.S. 37, 44-45, 68
S.Ct. 822, 92 L.Ed. 1196 (“the burden of proving justification or exemption under a special
exception to the prohibitions of a statute generally rests on one who claims its benefits ...”).

5)  Ditech has established, and it is undisputed, that it holds a first position deed of
trust.

6)  Plaintiff has failed to meet its burden of production regarding evidence that the
HOA Lien Sale was a superpriority assessment lien sale or that the Foreclosure Deed transferred
superpriority assessment lien rights.

7)  Defendants have produced undisputed evidence and testimony to confirm that the
HOA Lien Sale was a subpriority assessment lien sale.

8)  As a defense to a superpriority assessment lien claims, a lender can protect its
interest by determining the superpriority amount and tendering it in advance of the sale. SFR
Decision at 418, see also Salvador v. Bank of America, N.A., 2016 WL 1170987 *2 (D. Nev.
2016).

9)  Here, on or about May 22, 2014, Ditech paid the purported superpriority portion of
Treo’s lien in advance of the foreclosure sale of the Subject Property. As such, by operation of
law, any superpriority portion was extinguished.

10) HAS postponed the May 22, 2014, foreclosure sale.

1.1/
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11) The total amount of the lien as stated in the May 5, 2014, Notice of Sale was
$6,906.10, but the opening bid at the June 12, 2014, foreclosure sale was $2,600.00, reflecting
a reduction in the total due to the payment by Ditech of the purported superpriority portion.

12) The person who cried the sale provided a Declaration stating that she announced
the payment of the superpriority portion of Treo’s lien. Plaintiff provided a declaration that no
such announcement was made. Although Plaintiff disputes whether the announcement occurred,
it is not a material fact that would preclude summary judgment.

13) Plaintiff did not make the reasonable inquiry necessary to be a bona fide purchaser
of anything other than a subpriority interest.

14) Nevada law does not require that a release of the superpriority portion of an HOA’s
lien be recorded against the subject property prior to an HOA foreclosure sale.

Based upon the foregoing Findings of Fact and Conclusions of Law,

IT IS HEREBY ORDERED that Plaintiff’s Motion for Summary Judgment is hereby |
DENIED.

IT IS FURTHER ORDERED that Ditech’s Motion for Summary Judgment is hereby
GRANTED.

IT IS FURTHER ORDERED that the foreclosure sale conducted on June 12, 2014, by
Homeowners Association Services, Inc., purporting to transfer the real property located at 9462
Oro Silver Court, Las Vegas, Nevada 89178, with Assessor’s Parcel Number 176-20-312-073,
was a sale subject to Ditech’s senior Deed of Trust.

IT IS HEREBY ORDERED that A Oro, LLC’s interest in the Subject Property is
subject to Ditech’s first position deed of trust.

11
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IT IS HEREBY ORDERED that a certified copy of this Order may be recorded with
the Clark County Recorder as evidence of the findings of this Court and the continuing viability
of the Deed of Trust.

IT IS HEREBY ORDERED that any /is pendens recorded against the Subject Property
is expunged.

IT IS SO ORDERED.

Dated this i day of ,2017.

) iy Lo

DI MT COURTIUDGE

Respectfully Submitted By: Approved as to Form and Content:

BROOKS HUBLEY, LLP 4 TAKOS LAW, LTD.
/VZ % “/s/ Shawn L. Walkenshaw. Esq.
MICHAEL R S, ESQ. ZACHARY P. TAKOS, ESQ.

JESSICA PE K ESQ SHAWN L. WALKENSHAW, ESQ.
Attorneys for Defendant/Counterclaimant Attorneys for Plaintiff/Counter-Defendant,
Ditech Financial LLC A Oro, LLC

Approved as to Form and Content:

BOYACK ORME & ANTHONY

/s/ Kelley K. Blatnik, Esq., of counsel
EDWARD D. BOYACK, ESQ.

KELLEY K. BLATNIK, ESQ., Of Counsel
Attorneys for Counter-Defendant Treo
North and South Homeowners Association
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Electronically Filed

11/09/2016 11:10:52 AM

R

FEFCL CLERK OF THE COURT

MICHAEL R. BROOKS, ESQ.
Nevada Bar No. 7287
mbrooks@brookshubley.com

ACE C. VAN PATTEN, ESQ.
Nevada Bar No. 11731
avanpatten@brookshubley.com
BROOKS HUBLEY, LLP

1645 Village Center Circle, Suite 60
Las Vegas, Nevada 89134

Tel:  (702) 851-1191

Fax: (702) 851-1198

Attorneys for Defendant/Counterclaimant The Bank of New York Mellon f/k/a The Bank of New
York, as Trustee for the Certificateholders of the CWABS, Inc., Asset-Backed Certificates,
Series 2005-1

DISTRICT COURT
CLARK COUNTY, NEVADA

AUGUSTA INVESTMENT MANAGEMENT, | Case No.:  A-14-711294-C
LLC,
Dept. No.: XXXI

Plaintiff, FINDINGS OF FACT,
CONCLUSIONS OF LAW AND
VS. ORDER

IRA CLARIN; THE BANK OF NEW YORK
MELLON FKA THE BANK. OF NEW YORK,
AS TRUSTEE FOR THE CERTIFICATE
HOLDERS OF THE CWABS INC., ASSET-
BACKED CERTIFICATES, SERIES 2005-1;
RED ROCK FINANCIAL SERVICES;
WELLS FARGO BANK, N.A.; DOES 1
through 20, inclusive; and ROE
CORPORATIONS 1 through 20,inclusive,

Defendants.

Page 1 of 8

1210-0195/210474

471



BROOKS HUBLEY, LLP

1645 VILLAGE CENTER CIRCLE, SUITE 60, LAS VEGAS, NV 89134

TELEPHONE: {702) 851-1191 FAX: (702) 851-1198

pi
O

[a—
[w—y

[—
b

o
(8]

[o—
Y

15

16

17

18

19

20

21

22

23

THE BANK OF NEW YORK MELLON FKA
THE BANK OF NEW YORK, AS TRUSTEE
FOR THE CERTIFICATEHOLDERS OF THE
CWABS, INC, ASSET-BACKED
CERTIFICATES, SERIES 2005-1,

Counterclaimant,

VS.

AUGUSTA INVESTMENT MANAGEMENT,
LLC; RED ROCK FINANCIAL SERVICES;
and IRON MOUNTAIN RANCH
LANDSCAPE MAINTENANCE
ASSOCIATION,

Counter-Defendants.

IRON MOUNTAIN RANCH LANDSCAPE

MAINTENANCE ASSOCIATION,
Cross-Claimant,

VS.

RED ROCK FINANCIAL SERVICES,

Cross-Defendant.

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

This matter concerning Defendant/Counterclaimant, THE BANK OF NEW YORK]
MELLON F/K/A THE BANK OF NEW YORK, AS TRUSTEE FOR THE
CERTIFICATEHOLDERS OF THE CWABS, INC., ASSET-BACKED CERTIFICATES|
SERIES 2005-1’S (“BONY™) Motion for Summary Judgment; AUGUSTA INVESTMENT
MANAGEMENT, LLC (“Augusta”) Opposition to the Bank of New York Mellon’s Motion for

Summary Judgment, Cross-Motion for Summary Judgment Against Bank of New York Mellon]

Page 2 of 8
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and IRON MOUINTAIN LANDSCAPE MAINTENANCE ASSOCIATION’S (*Ironm
Mountain” or the “HOA™) Limited Opposition and Limited Joinder to the Bank of New York
Mellon fik/a the Bank of New York, as Trustee for the Certificateholders of the CWABS, Inc.)
Series 2005-1’s Motion for Summary Judgment having come on for hearing on the 30" day of
August, 2016, in Department XXXI of the Eighth Judicial District Court, Clark County,
Nevada with the Honorable Joanna S. Kishner presiding.

BONY was represented by its attorneys of record, MICHAEL R. BROOKS, ESQ., and
ACE C. VAN PATTEN, ESQ., of BROOKS HUBLEY, LLP; AUGUSTA was represented by
its attorneys of record, JOHN R. ALDRICH, ESQ., and GARY S. FINK, ESQ., of ALDRICH
LAW FIRM, LTD.; and IRON MOUNTAIN was represented by JAMES W. PENGILLY
ESQ., ELIZABETH B. LOWELL, ESQ., and TRACEE L. DUTHIE, ESQ., of PENGILLY)|
LAW FIRM. No other parties were present.

This Court, having reviewed the papers and pleadings on file herein, judicially
noticeable materials and heard oral arguments of counsel makes the following Findings of
Fact, Conclusions of Law, and Order.

FINDINGS OF FACT

D Defendant, Ira Clarin (“Clarin”) was the prior owner of certain real property
located at 5040 Indigo Gorge Avenue, Las Vegas, Nevada 89131, with Assessor’s Parcel
Number 125-13-511-009 (“Property”). On or about, March 11, 2005, Clarin obtained a
mortgage loan from Countrywide Home Loans, Inc. in the amount of $206,400.00. In
exchange, Clarin executed a promissory note (“Note™), which was secured by a Deed of Trust
recorded against the Subject Property.

/][
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2) On January 28, 2011, a Corporation Assignment of Deed of Trust was recorded
in the Official Records of the Clark County Recorder, as instrument number
201101280003040, transferring the beneficial interest in the Deed of Trust to BONY. BONY
is the current holder of the Note and beneficiary of the Deed of Trust.

3) The Subject Property is located within a common-interest community governed
by Iron Mountain, which was established pursuant to NRS Chapter 116. Red Rock Financial
Services (“Red Rock™) is the collection agency retained and authorized by Iron Mountain to
pursue unpaid assessments, fines and other costs, by way of foreclosure or otherwise, from the
association’s delinquent owner-members.

4) On or about October 22, 2010, Red Rock, as purported agent of the HOA,
recorded a Lien for Delinquent Assessments “in accordance with the Nevada Revised Statutes
116 and outlined in the Association Covenants, Conditions and Restrictions...recorded on
02/08/2002, in Book Number 20020208, as Instrument Number 02975...” in the Official
Records of Clark County Recorder, as instrument number 201010220003698 on October 22,
2010.

5) Thereafter, on December 3, 2010, Red Rock, on behalf of the HOA, recorded a
Notice of Default and Election to Sell Pursuant to the Lien for Delinquent Assessments
(“Notice of Default™) in the Official Records of the Clark County Recorder as Instrument No.
201012030001471. The Notice of Default stated that the amount due as of November 30, 2010
was $2,054.95.

6) On or about October 3, 2014, Red Rock recorded a Notice of Foreclosure Sale

(“Notice of Sale™) in the Official Records of the Clark County Recorder as Instrument No.

20141003-0000290.
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7) On February 14, 2011, Red Rock provided correspondence to BONY’s
predecessor which clearly and expressly indicated that the HOA’s foreclosure sale was
intended as a subpriority sale. Specifically, it stated that “[the HOA’s] Lien for Delinquent
Assessments is Junior only to the Senior Lender/Mortgage Holder.” Red Rock provided
letters with similar statements again on March 7, 2011 and August 10, 2012.

8) The CC&Rs indicate that any action taken by the HOA to foreclose any
assessment lien would not extinguish a first deed of trust.

9) On or about October 29, 2014, Red Rock conducted the foreclosure sale (the
“HOA Lien Sale”), where Augusta purchased the Property for $80,000.00. Red Rock, then
recorded the Foreclosure Deed on or about November 13, 2014, in the Official Records of the
Clark County Recorder as Instrument No. 20141113-0002101.

10) The opening bid at the HOA Lien Sale, as determined by Red Rock and the HOA
was $4,244.12, which included all amounts owed to the HOA, including amounts exceeding
nine months’ worth of assessments, each $39.00 in amount.

11)  On or about December 17, 2014, Augusta filed a Complaint in the Eighth
Judicial District Court, naming BONY as a Defendant. BONY filed an Answer and
Counterclaim on May 7, 2015, similarly seeking an interpretation of NRS 116.3116 and a
declaration regarding the effect Iron Mountain’s foreclosure sale would have on BONY’s
deed of trust.

CONCLUSIONS OF LAW
1) NRS 116.3116 discusses provides for homeowner association liens against units

or homes for unpaid or delinquent assessments.
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2) The Nevada Supreme Court in the SFR Decision acknowledged that an HOA’s
lien is “prior to all other liens and encumbrances on a unit... If subsection 2 (of NRS
116.3116(2)) ended there, a first deed of trust would have complete priority over an HOA lien.
But it goes on to carve out a partial exception to subparagraph (2)(b)’s exception for firs
security interests." SFR Investments Pool 1 v. U.S. Bank (hereafter, the “SFR Decision”), 130
Nev. Adv. Op 75, 334 P.3d 408, 410 (Nev. 2014).

3) In a quiet title action, the plaintiff bears the burden of proof to prove good title in
itself’ including the presences and enforcement of any superpriority rights under the HOA’s
assessment lien. Breliant v. Preferred Equities Corp., 112 Nev. 663, 669, 918 P.2d 314, 318
(Nev. 1996).

4) The Foreclosure Deed in the instant case does not specify which portion of the
HOA’s lien was sold, as such, an analysis of the facts and circumstances surrounding the sale
was therefore necessary in order to determine what rights were exercised by the HOA and
what interest was sold. See, Laurent v. JP Morgan Chase, N.A., No. 2:14-CV-00080-APG,
2016 WL 1270992, at *6 (D. Nev. Mar. 31, 2016); 7912 Limbwood Court Trust v. Wells
Fargo Bank, N.A., No. 2:13-CV-00506-APG, 2015 WL 5123317, at *3 (D. Nev. Aug. 31,
2015).

5) The actions of Red Rock and the HOA indicate that, under the totality of the
circumstances, the parties intended to conduct a sale of the HOA’s subpriority lien rights.
Specifically, the Court finds that it is undisputed that Red Rock sent correspondence to
BONY on February 14, 2011, March 7, 2011 and August 10, 2012 stating that the “Lien for
Delinquent Assessments is Junior only to the Senior Lender/Mortgage Holder.” Further, it is

undisputed that the HOA expressed its intent not to foreclose on the rights of a first deed of

Page 6 of 8
1210-0195/210474

476




BROOKS HUBLEY, LLP
1645 VILLAGE CENTER CIRCLE, SUITE 60, LAS VEGAS, NV 89134
TELEPHONE: (702) 851-1191 FAX; (702) 851-1108

10

11

12

13

14

15

16

17

18

19

20

21

22

23

trust holder in the CC&Rs applicable to the HOA and the subject sale. Further, it is
undisputed that none of the assessment lien sale notices sent by Red Rock included any
reference to the presence of superpriority lien rights. Finally, the undisputed testimony of the
HOA and Red Rock presented to this Court that there was no communication concerning the
exercise of superpriority lien rights. There is additional evidence in the record to demonstrate
this was intended to be a subpriority sale.

6) As a consequence of the HOA’s intent to only exercise its subpriority lien rights,
Augusta’s purchase of the Property was for an interest that was still subject to BONY’s
existing senior lien. Augusta’s interest, if any, is subordinate to BONY’s Deed of Trust.

7) Augusta had no knowledge of the correspondences between Red Rock and
BONY prior to the foreclosure sale.

Based upon the foregoing Findings of Fact and Conclusions of Law,

IT IS HEREBY ORDERED that BONY’s Motion for Summary Judgment is hereby
GRANTED.

IT IS HEREBY FURTHER ORDERED that August’s Cross-Motion for Summary
Judgment is hereby DENIED.

IT IS HEREBY FURTHER ORDERED that Iron Mountain’s Limited Joinder is
GRANTED in part and DENIED in part. It is granted as to the extent that it is consistent with
the arguments contained specifically in the underlying motion. Denied without prejudice to
/1.1
/4.1
/1.4

/1.7
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extent that it is seeking an additional determination whether or not there was good faith or no
good faith as asked in conclusion.

IT IS SO ORDERED.

Dated this 2 day of é‘? (/VZOJ&\_ZOM.

£R

JOANNAS. KISHN

KA

ﬂiﬁﬁé’f COURT JUDGE
Respectfully Submitted By: Approved as to Form and Content:
BROOKS HUBLEY, LLP ALDRICH LAW FIRM, LTD
MICHAEL R. BREOKS, ESQ. JOHN B~ALDRICH, ESQ.
ACE C. VAN PATTEN, ESQ. G S. FINK, ESQ.

ttorneys for Plaintiff/Counter-Defendant,
Augusta Investment Management, LLC

Attorneys for Defendant/Counterclaimant
Bank of New York Mellon

Approved as to Form and Content: Approved as to Form and Content:

PENGIKLY LAW FIRM KOCH & SCOW, LLC
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S
JAMES W. PENGILLY, ESQ.
ELIZABETH B. LOWELL, ESQ. STEVEN B. SCOW, ESQ.
TRACEE L. DUTHIE, ESQ. BRODY R. WIGHT, ESQ.
Attorneys for Defendant/Counter-Defendant/  Defendant/Cross-Defendant,

Crossclaimant, Iron Mountain Ranch
Landscape Maintenance Association

e P@xt\‘t%.

DAVID R. KOCH, ESQ.
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extent that it is seeking an additional determination whether or not there was good faith or no
good faith as asked in conclusion.
IT IS SO ORDERED.

Dated this day of ,2016.

DISTRICT COURT JUDGE

Respectfully Submitted By: Approved as to Form and Content:

BROOKS HUBLEY,LLP ALDRICH LAW FIRM, LTD.

MICHAEL R. BROOKS, ESQ. JOHN R. ALDRICH, ESQ.

ACE C. VAX PATTEN, ESQ. GARY S. FINK, ESQ.

Attorneysjor Defendant/Counterclaimant Attorneys for PlaintiffiCounter-Defendant,
Bank of New York Mellon Augusta Investment Management, LLC

pproved as to Form and Conten: Approved as to Form and Content:

PENGILLY LAW FIRM & SCOW, LLC

N

JAMES W. PENGILLY, ESQ. DAVID R. KOCH, ESQ.
ELIZABETH B. LOWELL, ESQ. STEVEN B. SCOW, ESQ.

. DUTHIE, ESQ. BRODY R. WIGHT, ESQ.
Attornéys for Defendant/Counter-Defendant/  Defendant/Cross-Defendant,
Crosséclaimant, Iron Mountain Ranch

Lgndscape Maintenance Association
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extent that it is seeking an additional determination whether or not there was good faith or no
good faith as asked in conclusion.
IT IS SO ORDERED.

Dated this day of , 2016.

DISTRICT COURT JUDGE

Approved as to Form and Content:

Respectfully Submitted By;

BROOKS HUBLEY/LLP ALDRICH LAW FI , LTD.

540,

JORYR. ALBRIGH ESQ.

MICHA}FL R. BROOKS, ESQ.
ACE ¢/ VAN PATTEN, ESQ. GARY S. FINK, ESQ.

Attgineys for Defendant/Counterclaimant Attorneys for Plaintiff/Counter-Defendant,
1k of New York Mellon Augusta Investment Management, LLC

Approved as to Form and Content: Approved as to Form and Content:

PENGILLY LAW FIRM

KOCH & SCOW, LLC

DAVID R. KOCH, ESQ.
STEVEN B. SCOW, ESQ.
BRODY R/WIGHT, ESQ.
Defendant/Cross-Defendant,
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IN THE SUPREME COURT OF THE STATE OF NEVADA

STONE HOLLOW AVENUE TRUST, No. 64955
Appellant,

FILED

BANK OF AMERICA, NATIONAL

ASSOCIATION, DEC 21 201

Respondent. ELIZABETH A EROWN
CLERK OF SUPREME COURT
Y Uty

ORDER GRANTING EN BANC RECONSIDERATION, VACATING
PRIOR ORDER, AND VACATING AND REMANDING

Having considered appellant’s petition, respondent’s answer,
and SFR Investments’ amicus brief, we conclude that en banc
reconsideration is warranted. In particular, we conclude that appellant
sufficiently challenged in district court whether respondent introduced
evidence to establish a legally adequate tender. Consequently, the district
court erred in determining as a matter of law that respondent made a
legally adequate tender, thereby making summary judgment in favor of
respondent improper. See Wood v. Safeway, Inc., 121 Nev. 724, 729, 121
P.3d 1026, 1029 (2005) (recognizing that summary judgment is proper
only when the movant is entitled to a judgment as a matter of law).

Based on the record currently before this court, we conclude
unresolved question(s) of fact remain, rquiring reversal and remand for
further proceedings. NRAP 40A. Accorldingly, appellant’s petition for en
bane reconsideration is granted. We hereby vacate this court’s August 11,

2016, order and in its place enter this order vacating the district court’s

Ib-29639




summary judgment and remanding this matter to the district court for

further proceedings.
It is so ORDERED.1

¥

Parraguirre
Hardesty ' Douglas ,
/{’L@ﬂ m , d. % ,éh . d.

C\h_egy Gibbons

PICKERING, J//dissenting:

I dissent from the foregoing order. Appellant’s petition for en
banc reconsideration does not make any argument regarding the adequacy
of respondent’s tender, and any purported questions of fact with respect to
that issue are therefore not a proper basis upon which to grant the
petition. Rather, the sole issue appellant raises in support of its petition is
whether appellant was a bona fide purchaser. Under the prevailing view,
however, a tender of the lien amount invalidates a foreclosure sale to the
extent that the sale purports to extinguish the tenderer’s interest in the

property. See 1 Grant S. Nelson, Dale A. Whitman, Ann M. Burkhart & R.

INV Eagles, LLC has filed a motion to file an amicus brief in support
of appellant. That motion is denied. NRAP 29(f).

The Honorable Lidia 8. Stiglich, Justice, did not participate in the
decision of this matter.

SupremE CouRr
OF
NEVaDA 2
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Wilson Freyermuth, Real Estate Finance Law § 7:21 (6th ed. 2014).
Because appellant’s putative bona fide purchaser status is irrelevant
under this prevailing view, and appellant does not cite or develop legal or
factual arguments that persuade me a contrary rule should obtain, en
banc reconsideration of this court’s August 11, 20186, order 18 not
warranted.2 Accordingly, I respectfully dissent from the court’s order

granting en banc reconsideration.

pf(’b/{ A4 , .

Pickering

cc: EKighth Judicial District Court Dept. 29
Law Offices of Michael F. Bohn, Ltd.
Greene Infuso, LLP
Akerman LLP/Las Vegas
Kim Gilbert Ebron
The Wright Law Group
Eighth District Court Clerk

2Appellant overreads Shadow Wood Homeowners Ass’n, Inc. v. New
York Community Bancorp, Inc., 132 Nev., Adv. Op. 5, 366 P.3d 1105
(2016), and ignores the fact that, in Shadow Wood, the lien amount and
tender sufficiency were both disputed, a dispute further complicated by
the fact that the first deed of trust holder in Shadow Wood foreclosed its
deed of trust and became the record owner of the property before the HOA
foreclosure occurred.




2. A lien under this section is prior to all other liens and encumbrances on a unit except:
(b) A first security interest on the unit recorded before the date on which the assessment sought to
be enforced became delinquent...

The lien is also prior to all security interests described in paragraph (b) to the extent of the
assessments for common expenses...which would have become due in the absence of

acceleration during the 9 months jmmediately preceding institution of an action to enforce
the lien.

Based on Section 2(b), a portion of your HOA lien is arguably prior to BANA’s first deed of trust,
specifically the nine months of assessments for common expenses incurred before the date of your notice
of delinquent assessment. As stated above, the payoff amount stated by you includes many fees that are
junior to our client’s first deed of trust pursuant to the aforementioned NRS 116.3102 Subsection (1),
Paragraphs (j) through (n). Nevertheless, due to the Nevada Real Estate Division’s Advisory Opinion of
December 2010, which was recently ratified in the Nevada Supreme Court’s non-published opinion on
May 23, 2012, our client wishes to also make a good-faith tender of your collection costs as part of the
super-priority amount. Bear in mind that NRS 116.310313(1) only allows “[a]n association [to] charge a
unit’s owner reasonable fees to cover the costs of collecting any past due obligation.” Here, reasonable
collection costs in relation to my client’s position as the first deed of trust lienholder, as opposed to a unit
owner, is thought to be $999.50.

Thus, our client has authorized us to make payment to you in the amount of $1,494.50, which takes into
account both the maximum 9 months worth of common assessments as well as reasonable collection costs
to satisfy its obligations to the HOA as a holder of the first deed of trust against the property. Thus,
enclosed you will find a cashier’s check made out to Alessi & Koenig, LLC in the sum of $1,494.50.
This is a non-negotiable amount and any endorsement of said cashier’s check on your part, whether
express or implied, will be strictly construed as an unconditional acceptance on your part of the facts
stated herein and express agreement that BANA’s financial obligations towards the HOA in regards to the
real property located at 5316 Clover Blossom Court have now been “paid in full”.

Thank you for your prompt attention to this matter. If you have any questions or concerns, 1 may be
reached by phone directly at (702) 942-0412.

Sincerely,

MILES, BAUER, BERGSTROM & WINTERS, LLP

Rock K. Jung, Esq.
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Inst #: 201301240002549
Fees: $17.00 N/C Fee: $0.00
@/'! RPTT: $43.35 Ex: #
01/24/2013 02:33:00 PM
Receipt #: 1470974
Requester:
ALESS| & KOENIG LLC
Recorded By: ANl Pgs: 2

. DEBBIE CONWAY
When recorded mail to and
Mail Tax Statements to: CLARK COUNTY RECORDER
5316 Clover Blossom Ct Trust
PO Box 36208

LAS VEGAS, NV'82133

A.P.N. No.124-31-220-092 TS No. 30488-5316

TRUSTEE’S DEED UPON SALE

The Grantee (Buyer} herein was: 5316 Clover Blossom Ct Trust

The Foreclosing Beneficiary herein was: Country Gardens Owners' Assocation

The amount of unpaid debt together with costs: $5,021.00

The amount paid by the Grantee {(Buyer) at the Trustee’s Sale: $8,200.00

The Documentary Transfer Tax: $43.35

Property address: 5316 CLOVER BLOSSOM CT, North Las Vegas, NV 890031

Said property is in[ ] unincorporated area: City of North Las Vegas

Trustor (Former Owner that was foreclosed on): DENNIS L & GERALDINE J JOHNSON

Alessi & Koenig, LLC (herein called Trustee), as the duly appointed Trustee under that certain Notice of
Deiinquent Assessment Lien, recorded February 22, 2012 as instrument number 0001651, in Clark County,
does hereby grant, without warranty expressed or implied to: 5316 Clover Blossom Ct Trust (Grantee), all its
right, title and interest in the property legally described as: LOT 92, as per map recorded in Book 91, Pages 71
as shown in the Office of the County Recorder of Clark County Nevada.

TRUSTEE STATES THAT:

This conveyance is made pursuant to the powers conferred upon Trustee by NRS 116 et seq., and that certain
MNotice of Delinquent Assessment Lien, described herein. Default occurred as set forth in a Notice of Default
and Election to Sell which was recorded in the office of the recorder of said county. All requirements of law
regarding the mailing of copies of notices and the posting and publication of the copies of the Notice of Sale
have been complied with. Said property was sold by said Trystee at public auction on January 16, 2013 at the

place indicated on the Notice of Trustee’s Sale.
Ryan Kerbow, Esq.
Signature of AUTHORIZED AGENT for*Alessi & Koenig, LLC

State of Nevada )
County of Clark )

SUBSCRIBED and SWORN to before me //&—y’/}igl
WITNESS my hand and official seal.
(Seal) (Signature)

NOTARY PUBLIC
STATE OF NEVADA
County of Clark

LANI MAE U. DIAZ
. No. 10-2
pires Aug. 24, 2014

= Lot o
\e?/

*
ek
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STATE OF NEVADA
DECLARATION OF VALUE

I. Assessor Parcel Number(s)
a. 124-31-220-092

b
c.
d.
2. Type of Property:
a. WVacant Land b. Single Fam. Res. FOR RECORDERS OPTIONAL USE ONLY
c. Condo/Twnhse d.] ] 2-4 Plex Book Page:
e.] | Apt. Bldg £] | Comm'VInd'l Date of Recording:
£ Agricultural h.] | Mobile Home Notes:
Other
3.a. Total Value/Sales Price of Property $ 8,200.00
b. Deed in Licu of Foreclosure Only (value of property ( )
¢. Transfer Tax Value: $ 8,200.00
d. Real Property Transfer Tax Due $43.35

4. If Exemption Claimed:
a. Transfer Tax Exemption per NRS 375.090, Section
b. Explain Reason for Exemption:

5. Partial Interest: Percentage being transferred: 100 %

The undersigned declares and acknowledges, under penalty of perjury, pursuant to NRS 375.060

and NRS 375.110, that the information provided is correct to the best of their information and belief,

and can be supported by documentation if called upon to substantiate the information provided herein.
Furthermore, the parties agree that disallowance of any claimed exemption, or other determination of
additional tax due, may result in a penalty of 10% of the tax due plus interest at 1% per month. Pursuant
to NRS 375.030, the Buyer ziu?gller shall be jointly and severally liable for any additional amount owed,

Signature '/)/'/_:\ [”M'/-" \_’}

Capacity: Grantor

Signature Capacity:

SELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION
(REQUIRED) (REQUIRED)

Print Name: Alessi & Koenig, LLC Print Name: 5316 Clover Blossom Ct Trust

Address: 9500 W Flami i Address: PO Box 36208

City:Las Vegas City: Las Vegas

State: NV Zip: 89147 State: NV Zip:89133

COMPANY/PERSON REQUESTING RECORDING (Required if not seller or buyer

Print Name: Alessi & Koenig, LLC Escrow # N/A Foreclosure

Address: 9500 W Flamingo Rd. Suite 205

City: Las Vegas State:NV Zip: 89147

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED
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MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com

ADAM R. TRIPPIEDI, ESQ.
Nevada Bar No. 12294
atrippiedi@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.
376 E. Warm Springs Rd., Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX
Attorney for plaintiff

Electronically Filed
10/23/2017 2:10 PM
Steven D. Grierson

CLER? OF THE COUE |!I

DISTRICT COURT

CLARK COUNTY, NEVADA

5316 CLOVER BLOSSOM CT TRUST
Plaintiff,

VS.

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1; and CLEAR RECON
CORPS

Defendants.

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1;

Counterclaimant,
VS.
5316 CLOVER BLOSSOM CT TRUST,

Counterdefendant.

CASE NO.: A-14-704412-C
DEPT NO.: XXIV

MOTION TO DISMISS COUNTERCLAIM

Case Number: A-14-704412-C
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U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1;

Cross-claimant,

VS.

COUNTRY GARDEN OWNERS’
ASSOCIATION,

Cross-defendant.

Plaintiff, 5316 Clover Blossom Ct Trust, by and through its attorney, Michael F. Bohn, Esq.
hereby moves to dismiss the counterclaim filed by Defendant U.S. Bank, National Association, Successor
Trustee to Bank of America, N.A., Successor by Merger to Lasalle Bank, N.A., as Trustee to the Holders
of the Zuni Mortgage Loan Trust 2006-OA1, Mortgage Loan Pass-through Certificates Series 2006-
OA1(“defendant” or “defendant bank™) on October 10, 2017. This motion is based upon the points and
authorities contained herein

DATED this 23" day of October, 2017.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s/ Adam R. Trippiedi, Esq.
Michael F. Bohn, Esq.
Adam R. Trippiedi, Esq.
376 East Warm Springs Road, Ste. 140

Las Vegas NV 89119
Attorney for plaintiff
/11
/11
/]
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NOTICE OF MOTION

TO: Defendants above named; and
TO:  Their respective counsel of record

YOU AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will bring the
above and foregoing Motion on for hearing before the above entitled Court, Department XXIV on the

November

30  dayof , 2017 at_9:00  am. or as soon thereafter as counsel can be heard.

DATED this 23" day of October, 2017.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:_/s/ Adam R. Trippiedi, Esq.
Michael F. Bohn, Esq.
Adam R. Trippiedi, Esq.
376 East Warm Springs Road, Ste. 140
Las Vegas NV 89119
Attorney for plaintiff

FACTS
Defendant’s counterclaim alleges the following facts:
1. The subject of the case is the residential property located at 5316 Clover Blossom Court,
North Las Vegas, Nevada (hereinafter referred to as “the Property”). Paragraph 6.

2. Dennis Johnson and Geraldine Johnson are the former owners of the property. Paragraph

3. A deed of trust was recorded against the property on June 30, 2004. Paragraph 6.

4. Defendant is the current beneficiary of a deed of trust as evidenced by the assignment
recorded June 20, 2011. Paragraph 7.

4. On February 22, 2012, a Notice of Delinquent Assessment Lien was recorded against the
property. Paragraph 13.

6. On April 20, 2012, a Notice of Default and Election to Sell under homeowners association
lien was recorded against the property. Paragraph 15.

7. On October 31, 2012, a Notice of Foreclosure Sale was recorded against the property.

3
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Paragraph 16.

8. On January 16, 2013, plaintiff obtained title to the property by purchasing the property for
$8,200.00 at the HOA foreclosure sale as shown by the foreclosure deed recorded January 24, 2013.
The amount paid was $8,200.00 Paragraph 21.

Each of the arguments contained within the counterclaims have been determined to be invalid
arguments by the Nevada Supreme Court. Plaintiff now moves to dismiss the defendant’s claims.

POINTS AND AUTHORITIES

1. There is a Statutory Conclusive Presumption that the HOA’s Foreclosure Sale was
Properly Conducted.

The detailed and comprehensive statutory requirements for a foreclosure sale are indicative of
a public policy which favors a final and conclusive foreclosure sale as to the purchaser. See 6 Angels,

Inc. v. Stuart-Wright Mortgage, Inc., 85 Cal. App. 4th 1279, 102 Cal. Rptr. 2d 711 (2011); McNeill

Family Trust v. Centura Bank, 60 P.3d 1277 (Wyo. 2033); In re Suchy, 786 F.2d 900 (9th Cir. 1985);

and Miller & Starr, California Real Property 3d §10:210. In the case of SFR Investments Pool 1,

LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408 (2014), the Court described the non-

judicial foreclosure provisions of NRS Chapter 116 as “elaborate,” and therefore indicative of the
public policy favoring the finality of a foreclosure sale.
Additionally, there is a common law presumption that a foreclosure sale was conducted

validly. Fontenot v. Wells Fargo Bank, 198 Cal. App. 4th 256, 129 Cal. Rptr. 3d 467 (2011); Moeller

v. Lien, 25 Cal. App. 4th 822, 30 Cal. Rptr. 2d 777 (1994); Burson v. Capps, 440 Md. 328, 102 A.3d

353 (2014); Timm v. Dewsnup, 86 P.3d 699 (Utah 2003); Deposit Insurance Bridge Bank, N.A.;

Dallas v. McQueen, 804 S.W. 2d 264 (Tex. App. 1991); Myles v. Cox, 217 So.2d 31 (Miss. 1968);

American Bank and Trust Co v. Price, 688 So0.2d 536 (La. App. 1996); Meeker v. Eufaula Bank &

Trust, 208 Ga. App. 702, 431 S.E. 2d 475 (Ga. App 1993).
These presumptions are present under Nevada law. There are a number of statutory disputable
presumptions which enforce the presumption of validity of the sale:

NRS 47.250(16) provides the disputable presumption that “the law has been obeyed.”
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NRS 47.250 (17) provides that “a trustee or other person, whose duty it was to convey real
property to a particular person, has actually conveyed to that person, when such presumption is
necessary to perfect the title of such person or a successor in interest.”

NRS 47.250 (18)provides:

In situations not governed by the Uniform Commercial Code:

(a) That an obligation delivered up to the debtor has been paid.

(b) That private transactions have been fair and regular.

(c) That the ordinary course of business has been followed.

(d) That there was good and sufficient consideration for a written contract.

Under Nevada law, the recitals in a foreclosure deed are sufficient and conclusive proof that
the HOA recorded, mailed, posted, and published all required notices. The controlling statute, NRS
116.31166(1) provides that the recitals in a foreclosure deed are “conclusive proof of the matters
recited,” and NRS 116.31166(2) provides that the foreclosure deed is “conclusive against the unit’s

former owner, his or her heirs and assigns, and all other persons.” (emphasis added)

In Shadow Wood Homeowners Association v. New York Community Bancorp, Inc., 132 Nev.

Adv. Op. 5,366 P.3d 1105 (2016), the Nevada Supreme Court recognized that “such recitals are
“conclusive, in the absence of grounds for equitable relief”” 366 P.3d at 1112. (quoting from Holland
v. Pendleton Mortg. Co., 61 Cal. App. 2d 570, 143 P.2d 493, 496 (Cal. Ct. App.1943). Therefore,

until and unless the defendant sets forth grounds for equitable relief, the recitals in the deed are
conclusive as to the defendant bank.

It is respectfully submitted that this court should find that the foreclosure deed received by the
plaintiff at the time it obtained title to the Property is conclusive and sufficient proof that the notices
were sent in compliance with the law, and that title is vested in plaintiff and not subject to attack
from the defendant bank.

2. Equity should not afford relief to the defendant which failed to act to protect its interest
prior to the foreclosure sale

The defendant is estopped by both the unclean hands and the failure to mitigate damages
doctrines because it failed to timely or properly act to protect its interests.

In SFR, the court said not once, but twice, that the bank had simple remedies at its disposal to
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preserve its interest in the property. The Court stated at page 414:

U.S. Bank's final objection is that it makes little sense and is unfair to allow a
relatively nominal lien—nine months of HOA dues—to extinguish a first deed of trust
securing hundreds of thousands of dollars of debt. But as a junior lienholder, U.S.
Bank could have paid off the SHHOA lien to avert loss of its security; it also could
have established an escrow for SHHOA assessments to avoid having to use its own
funds to pay delinquent dues. 1982 UCIOA § 3116 cmt. 1; 1994 & 2008 UCIOA §
3-116 cmt. 2. The inequity U.S. Bank decries is thus of its own making and not a
reason to give NRS 116.3116(2) a singular reading at odds with its text and the
interpretation given it by the authors and editors of the UCIOA. (emphasis added)

The Court also stated at page 418:

U.S. Bank further complains about the content of the notice it received. It argues that
due process requires specific notice indicating the amount of the superpriority piece of
the lien and explaining how the beneficiary of the first deed of trust can prevent the
superpriority foreclosure sale. But it appears from the record that specific lien amounts
were stated in the notices, ranging from $1,149.24 when the notice of delinquency was
recorded to $4,542.06 when the notice of sale was sent. The notices went to the
homeowner and other junior lienholders, not just U.S. Bank, so it was appropriate to
state the total amount of the lien. As U.S. Bank argues elsewhere, dues will typically
comprise most, perhaps even all, of the HOA lien. See supra note 3. And from what
little the record contains, nothing appears to have stopped U.S. Bank from
determining the precise superpriority amount in advance of the sale or paying the
entire amount and requesting a refund of the balance. Cf. In re Medaglia, 52 F.3d
451, 455 (2d Cir.1995) (“[1]t is well established that due process is not offended by
requiring a person with actual, timely knowledge of an event that may affect a right to
exercise due diligence and take necessary steps to preserve that right.”). (Emphasis
added)

In Shadow Wood, the Nevada Supreme Court identified other ways a bank could protect itself:
Against these inconsistencies, however, must be weighed NYCB's (in)actions. The

NOS was recorded on January 27, 2012, and the sale did not occur until February 22,

2012. NYCB knew the sale had been scheduled and that it disputed the lien amount,

yet it did not attend the sale, request arbitration to determine the amount owed, or seek

to enjoin the sale pending judicial determination of the amount owed. The NOS

included a warning as required by NRS 116.311635(3)(b):

366 P.3d at 1114
The court in Shadow Wood also cited a number of cases which cite the rule that equitable
relief is not available when innocent third parties are affected. The court also noted in footnote 7:

Consideration of harm to potentially innocent third parties is especially pertinent here
where NYCB did not use the legal remedies available to it to prevent the property from
being sold to a third party, such as by seeking a temporary restraining order and
preliminary injunction and filing a lis pendens on the property. See NRS 14.010; NRS
40.060. Cf. Barkley's Appeal. Bentley's Estate, 2 Monag. 274, 277 (Pa.1888) (“In the
case before us, we can see no way of giving the petitioner the equitable relief she
asks without doing great injustice to other innocent parties who would not have
been in a position to be injured by such a decree as she asks if she had applied for

6
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relief at an earlier day.”). (emphasis added)

Defendant had remedies available to protect its interests before the foreclosure and failed to
avail itself of these remedies. However, according to the facts as pled in the counterclaim, defendant
chose not to pay the super-priority lien or to take any action whatsoever. Because defendant chose not
to use the legal remedies available to it to prevent the property from being sold, defendant cannot now
seek equitable relief setting aside the foreclosure sale.

3. The bank is not entitled to equitable relief because it has an adequate remedy at law.

Under both the Restatement and Nevada law, the defendant bank has no remedies against the
plaintiff in regards to the foreclosure sale because any damages which the bank may have sustained
as a result of an alleged wrongful foreclosure can be compensated with money damages. This is an
adequate remedy at law, there is and there is no equity jurisdiction when a party has an adequate
remedy at law.

Shadow Wood has limited application because Shadow Wood dealt with title divestment of
the former owner. This case, however, deals with the extinguishment of the defendant’s security
interest in the property. Because the plaintiff is a bona fide purchaser, the sale cannot be set aside.

In Shadow Wood, the Supreme Court referred to the Restatement (Third) of Prop.:
Mortgages § 8.3. Comment (b) recognizes that where the property has been purchased by a bona fide
purchaser, “the real estate is unavailable” and that “price inadequacy” may be raised in a suit against
the foreclosing mortgagee for damages. Comment b states:

On the other hand, where foreclosure is by power of sale, judicial confirmation of the

sale is usually not required and the issue of price inadequacy will therefore arise only if

the party attacking the sale files an independent judicial action. Typically this will be

an action to set aside the sal; it may be brought by the mortgagor, junior lienholders, or

the holders of other junior interests who are prejudiced by the sale. If the real estate

is unavailable because title has been acquired by a bona fide purchaser, the issues

of price inadequacy may be raised by the mortgagor or a junior interest holder in a suit

against the foreclosing mortgagee for damages for wrongful foreclosure. This latter

remedy, however, is not available based on gross price inadequacy alone. In

addition, the mortgagee must be responsible for a defect in the foreclosure process of

the type described in Comment ¢ of this section. (emphasis added)

A copy of this section from the Restatement is attached as Exhibit 1.

This authority from the Restatement is consistent with Nevada law and the common law rule

7
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that there is no equity jurisdiction when a party has an available adequate remedy at law.

The United States Supreme Court has recognized that equitable relief is not available when

the moving party has an adequate remedy at law and will not suffer irreparable injury if denied

equitable relief. Morales v. Trans World Airlines, Inc., 504 U.S. 374, 381 (1992).

stated:

Back in 1868, the court in Sherman v. Clark 4 Nev. 138 (1868) the Nevada Supreme Court

The writ is exclusively an equitable remedy. But equity is chary of its powers; it
employs them only when the impotent or tardy process of the law does not afford that
complete and perfect remedy or protection which the individual may be justly entitled
to. When therefore it is shown that there is a complete and adequate remedy at
law, equity will afford no assistance. “When a party has a remedy at law,” says Mr.
Hilliard, “he cannot come into equity, unless from circumstances not within his control
he could not avail himself of his legal remedy.” (Hill. Inj. sec. 23.) That full
compensation can be had at law is the great rule for withholding the strong arm of the
chancellor,” says Mr. Justice Thompson, in Pusey v. Wright, (31 Penn. 396.) See also
Thompson v. Matthews (2 Edw. Ch. R. 213; 9 Paige, 323.) Before refusing its aid
upon this ground, however, it must appear that the legal remedy is complete and
adequate to afford the complainant full redress; but when that fact does appear,
equity at once relinquishes all control over the case, and leaves the party to
pursue his legal remedy. (Emphasis added)

Likewise, in the case of Conley v. Chedic 6 Nev. 222 (1870) the Nevada Supreme Court held:

Equity will not take jurisdiction or interpose its powers when there is a full, complete
and adequate remedy in the ordinary course of law; that is, when the wrong
complained of may be fully compensated in damages, which can easily be ascertained,
and it is not shown that a judgment at law cannot be satisfied by execution. (See
Sherman v. Clark, 4 Nev. 138.)

In Turley v. Thomas 31 Nev. 181, 101 P. 568 (1909) the Nevada Supreme Court stated:

Again, in a decision rendered last year, Hills v. McMunn, 232 Il1. 488, 83 N. E. 963, it
is stated: “It is also contended that the case made by the bill and proofs shows no
grounds for the interposition of a court of equity, and that if appellant has any remedy
the law will afford adequate relief.

In State v. Second Judicial District Court 49 Nev. 145, 241 P.317, 43 A.L.R. 1331 (1925), the

Nevada Supreme Court stated:

As to the contention that pursuant to paragraph 6 the court was authorized to make the
appointment under its general equity jurisdiction, we need only say that where it does
not appear, as in this case, that the plaintiff has no adequate remedy at law, a court of
equity acquires no jurisdiction.

In Washoe County v. City of Reno 77 Nev. 152, 360 P.2d 602 (1961), the Nevada Supreme
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Court held that the fact that the judgment may not be collectable is not an issue to be considered. The
court stated:

During oral argument, counsel for respondents suggested that an action at law would
not be adequate because it could not be enforced by a writ of execution against a
county fund. Whether this be true or not, it is hardly to be supposed that an execution
would be necessary in the event a judgment at law were obtained against the county in
this type of case any more than a contempt proceeding would be required in the event a
peremptory writ of mandamus were issued. In answer to this suggestion however it
is necessary to say only that our concern is with the existence of a remedy and not
whether it will be unproductive in this particular case, Hughes v. Newcastle
Mutual Insurance Co., 13 U.C.Q.B. (Ont.) 153, or inconvenient, Gulf Research &
Development Co. v. Harrison, 9 Cir., 185 F.2d 457, or ineffectual, United States ex rel.
Crawford v. Addison, 22 How. 174, 63 U.S. 174, 16 L.Ed. 304.

In Stewart v. Manget, 132 Fla. 498, 181 So. 370, in affirming an order dismissing a bill

in equity on the ground that the plaintiff had an adequate remedy at law, the Florida

Supreme Court cited with approval the following language from Tampa & G. C. R.

Co. v. Mulhern, 73 Fla. 146, 74 So. 297, 299:

‘The inadequacy of a remedy at law to produce money is not the test of
the applicability of the rule. All remedies, whether at law or in
equity, frequently fail to do that; and to make that the test of equity
jurisdiction would be substituting the result of a proceeding for the
proceeding which is invoked to produce the result. The true test is,
could a judgment be obtained in a proceeding at law, and not,
would the judgment procure pecuniary compensation.’

(Emphasis added)

Any defects in the sale gives the party damaged thereby a claim for money damages against
the foreclosure agent. Defendant’s claim should be against the foreclosure agent, not the bona fide
purchaser plaintiff . The Supreme Court in Shadow Wood repeatedly stated that the title of a bona
fide purchaser will not be disturbed. This is consistent with the rule that equity won’t interfere when
there is an adequate remedy at law.

Also noted in comment b to the Restatement, any claim the defendant bank has is not against
the plaintiff but against the foreclosure agent. This is consistent with the case law.

Similarly, in the case of Moeller v. Lien, 25 Cal. App. 4th 822, 30 Cal. Rptr. 2d 777 (1994),

the respondent allowed a trustee’s sale to go forward even though it had available cash deposits to pay

off the loan. Id. at 828. The trial court set aside the sale because “[t]he value of the property was four
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times the amount of the debt/sales price.” Id. at 829. The Court of Appeals reversed the trial court’s
order and stated:

Thus as a general rule, a trustor has no right to set aside a trustee’s deed as
against a bona fide purchaser for value by attacking the validity of the sale.
(Homestead Savings v. Damiento, supra, 230 Cal. App. 3d at p. 436.) The conclusive
presumption precludes an attack by the trustor on a trustee’s sale to a bona fide
purchaser even though there may have been a failure to comply with some
required procedure which deprived the trustor of his right of reinstatement or
redemption. (4 Miller & Starr, supra, § 9:141, p. 463; cf. Homestead v. Damiento,
supra, 230 Cal. App. 3d at p. 436.) The conclusive presumption precludes an attack by
the trustor on the trustee’s sale to a bona fide purchaser even where the trustee
wrongfully rejected a proper tender of reinstatement by the trustor. Where the
trustor is precluded from suing to set aside the foreclosure sale, the trustor may
recover damages from the trustee. (Munger v. Moore (1970) 11 Cal. App.3d 1, 9,
11 [89 Cal. Rptr. 323].)

Id. at 831-832. (emphasis added)

This holding is consistent with Nevada case law. The Nevada Supreme Court has repeatedly
held that equity jurisdiction does not exist when there exists an adequate remedy at law which may be
compensated by a judgment for money damages. Any defects in the sale, and there are none in this
case, which may have damaged any party with an interest in the party may be compensated by money
damages in a claim against the foreclosure agent. This court should not exercise its equity jurisdiction
to disrupt the plaintiff’s title.

4, Plaintiff is a bona fide purchaser.

The burden of proof is on the bank, seeking to invoke the equity jurisdiction of the court and
have the sale set aside, to prove that the purchaser is NOT a bona fide purchaser. See Shadow Wood:

The question remains whether NYCB demonstrated sufficient grounds to justify the

district court in setting aside Shadow Wood's foreclosure sale on NYCB's motion for

summary judgment.

Similarly, in First Fidelity Thrift & Loan Ass’n v. Alliance Bank, 60 Cal. App. 4th 1433, 71
Cal. Rptr. 2d 295 (1998), the court recognized that where a party is seeking equitable relief, the
burden is on the party seeking equitable relief to allege and prove that the person holding legal title is
not a bona fide purchaser:

That Alliance had knowledge of First Fidelity's equitable claim for reinstatement

of its reconveyed deed of trust was an element of First Fidelity's case. "The general
rule places the burden of proof upon a person claiming bona fide purchaser status to

10
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present evidence that he or she acquired interest in the property without notice of the

prior interest. (Bell v. Pleasant (1904) 145 Cal. 410, 413-414, 78 P. 957; Alcorn v.

Buschke (1901) 133 Cal. 655, 657-658, 66 P. 15; Hodges v. Lochhead (1963) 217 Cal.

App.2d 199, 203, 31 Cal. Rptr. 879; 2 Miller & Starr, Current Law of Cal. Real Estate

[1977] § 11:28, p. 51.) ... [] If the prior party claims an equitable rather than a legal

title, however, the burden of proof is upon the person asserting that title. (Bell v.

Pleasant, supra, 145 Cal. 410, 414-415, 78 P. 957; Garber v. Gianella (1893) 98 Cal.

527, 529-530, 33 P. 458; 2 Miller & Starr, Current Law of Cal. Real Estate, supra, §

11:28, pp. 52-53.)" (Gates Rubber Co. v. Ulman (1989) 214 Cal. App. 3d 356, 366, fn.

6, 262 Cal. Rptr. 630.) (2b) Showing that Alliance was not an innocent purchaser

for value was hence an element of First Fidelity's claim. (Firato v. Tuttle, supra, 48

Cal.2d 136, 138, 308 P.2d 333.) (emphasis added)

60 Cal. App. 4th at 1442, 71 Cal. Rptr. at 301.

The counterclaim fails to specify any defects in the foreclosure sale of which the purchaser
was on notice of prior to the sale. The counterclaim should therefore be dismissed.

Defendant has the burden to prove a defect with the sale, and that the purchaser knew of the
defect at or before the time of the sale. Defendant has failed in both counts. The counterclaim fails to
specify any defects in the foreclosure sale of which the purchaser was on notice of prior to the sale.
The counterclaim should therefore be dismissed.

The concept of bona fide purchaser has more application in voluntary sales in which title is
transferred by deed. In these cases, a purchaser takes subject to any matters which are recorded
against the property. However, in foreclosure cases, the bona fide purchaser doctrine rarely comes
into play because all interests on the property which are junior to the lien being foreclosed upon are
extinguished. This is even more so with an HOA foreclosure because it is senior to all other liens
other than prior existing debts and taxes are extinguished by the foreclosure. In these situations, the
purchaser would be precluded from bona fide purchaser status in HOA foreclosure cases only if there
was some irregularity in the sale AND the purchaser knew of the irregularity.

Shadow Wood cited 1 Grant S. Nelson, Dale A. Whitman, Ann M. Burkhart & R. Wilson
Freyermuth, Real Estate Finance Law §7:21 (6" ed. 2014). Section 7.21 of this treatise is entitled

“defective power of sale foreclosure-“void-voidable”distinction. The treatise explains there are three

types of defects which may affect the validity of foreclosure sales: void, voidable, or inconsequential.

11
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Void sales arise when there is a substantial defect with the sale, such as when the mortgage

was obtained by fraud or forgery, or the mortgage holder had no right to foreclose.

The treatise then explains:

Most defects render the foreclosure voidable and not void. When a voidable error
occurs, bare legal title passes to the sale purchaser, subject to the redemption rights of
those injured by the defective foreclosure. Typically, a voidable error is “an
irregularity in the execution of a foreclosure sale” and must be “substantial or result in
a probably unfairness.”

If the defect only renders the sale voidable, the redemption rights can be cut off if a
bona fide purchase for value acquires the land. When this occurs, an action for
damages against the foreclosing mortgagee or trustee may be the only remaining
remedy.

The treatise then goes on to explain who is a bona fide purchaser in a foreclosure contest:
If the defective sale is only voidable, who is a bona fide purchaser? A mortgagee
purchaser should rarely, if every, qualify as a bona fide purchaser, because the
mortgagee or its attorney normally manages the power of sale foreclosure and should
be responsible for defects. The result should be the same when a deed of trust is
foreclosed. Although the trustee, rather than the lender, normally is in charge of the
proceedings, the court probably will treat the trustee as the lender’s agent for purposes
of determining BFP status. If the sale purchaser paid value and is unrelated to the
mortgagee, he should take free of voidable defects if : (a) he has no actual
knowledge of he defects; (b) he is not on reasonable notice from recorded
instruments; and (c) the defects are such that a person attending the sale and
exercising reasonable care would be unaware of the defects....

(emphasis added, footnotes omitted)

A copy of this section of the treatise is attached as Exhibit 2.

A purchaser would be precluded from bona fide purchaser status in HOA foreclosure cases

only if there was some irregularity in the sale AND the purchaser knew of the irregularity. Thus,
plaintiff is a bona fide purchaser and should take title to the subject property free and clear.

5. There is no requirement that the foreclosure notice specify the super priority lien amount

Paragraphs 22 through 25 and 36 of the counterclaim allege that the HOA did not provide

proper notice of the correct superpriority amount or other information. The adequacy of the notice

was also addressed in the SFR case. The court stated:

U.S. Bank further complains about the content of the notice it received. It argues that
due process requires specific notice indicating the amount of the superpriority piece of
the lien and explaining how the beneficiary of the first deed of trust can prevent the
superpriority foreclosure sale. But it appears from the record that specific lien amounts
were stated in the notices, ranging from $1,149.24 when the notice of delinquency was
recorded to $4,542.06 when the notice of sale was sent. The notices went to the
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homeowner and other junior lienholders, not just U.S. Bank, so it was appropriate to

state the total amount of the lien. As U.S. Bank argues elsewhere, dues will typically

comprise most, perhaps even all, of the HOA lien. See supra note 3. And from what

little the record contains, nothing appears to have stopped U.S. Bank from determining

the precise superpriority amount in advance of the sale or paying the entire amount and

requesting a refund of the balance. Cf. In re Medaglia, 52 F.3d 451, 455 (2d Cir.1995)

(“[1]t is well established that due process is not offended by requiring a person with

actual, timely knowledge of an event that may affect a right to exercise due diligence

and take necessary steps to preserve that right.””). On this record, at the pleadings stage,

we credit the allegations of the complaint that SFR provided all statutorily required

notices as true and sufficient to withstand a motion to dismiss. See 7912 Limbwood

Court Trust, 979 F.Supp.2d at 1152-53.

Accordingly, it was not improper for the notices to state the total amount of the lien, and the
information which defendant claims was not in the notice was not required, because the notices were
being mailed to the homeowner and other junior lien holders. As a result, the defendant has no claim
based on the failure of the lien to state the super priority amount or the other complaints regarding the
notices.

6. There is no requirement for a sale to be commercially reasonable.

Defendant’s counterclaim alleges in paragraph 27 that the foreclosure sale was “commercially
unreasonable” because the manner in which the sale was conducted “could not promote an equitable
sales price of the Property.” Shadow Wood is often cited for its so called “20% rule” from the
Restatement. However, as demonstrated above, Shadow Wood has no application in this case
because plaintiff is a bona fide purchaser and there are no irregularities alleged regarding the sale. IF
there were any irregularities, equity would not interfere because the party harmed would have a claim
against the foreclosing agent.

The argument regarding the low price was also considered by the Nevada Supreme Court in
the case of SFR Investments Pool 1, LLC v. U.S. Bank N.A. 130 Nev. Adv. Op 75, 334 P.3d 408
(2014). The price argument fails because of the simple and inexpensive remedy available to the trust
deed holder in discharging the relatively small or nominal lien.

The Court stated at page 414:

U.S. Bank's final objection is that it makes little sense and is unfair to allow a

relatively nominal lien—nine months of HOA dues—to extinguish a first deed of trust

securing hundreds of thousands of dollars of debt. But as a junior lienholder, U.S.
Bank could have paid off the SHHOA lien to avert loss of its security; it also could

13

336




O© 0 N N W A~ WD =

N NN NN N NN N e e e e e e e e e
(eI e Y e O VS B S = No e <R N o) SV, B S S \S =)

have established an escrow for SHHOA assessments to avoid having to use its own
funds to pay delinquent dues. 1982 UCIOA § 3116 cmt. 1; 1994 & 2008 UCIOA §
3-116 cmt. 2. The inequity U.S. Bank decries is thus of its own making and not a
reason to give NRS 116.3116(2) a singular reading at odds with its text and the
interpretation given it by the authors and editors of the UCIOA. (emphasis added)

The Court also stated at page 418:

U.S. Bank further complains about the content of the notice it received. It argues that
due process requires specific notice indicating the amount of the superpriority piece of
the lien and explaining how the beneficiary of the first deed of trust can prevent the
superpriority foreclosure sale. But it appears from the record that specific lien amounts
were stated in the notices, ranging from $1,149.24 when the notice of delinquency was
recorded to $4,542.06 when the notice of sale was sent. The notices went to the
homeowner and other junior lienholders, not just U.S. Bank, so it was appropriate to
state the total amount of the lien. As U.S. Bank argues elsewhere, dues will typically
comprise most, perhaps even all, of the HOA lien. See supra note 3. And from what
little the record contains, nothing appears to have stopped U.S. Bank from
determining the precise superpriority amount in advance of the sale or paying the
entire amount and requesting a refund of the balance. Cf. In re Medaglia, 52 F.3d
451, 455 (2d Cir.1995) (“[1]t is well established that due process is not offended by
requiring a person with actual, timely knowledge of an event that may affect a right to
exercise due diligence and take necessary steps to preserve that right.”). (Emphasis
added)

The Shadow Wood case cites Golden v. Tomiyasu, 79 Nev. 503, 387 P.2d 989 (1963). The

Golden case and the Shadow Wood case both cite Oller v. Sonoma County Land Title Company, 137

Cal. App 2d 633, 290 P.2d 880 (1955). Both the Golden case and the Oller case cite Schroeder v.
Young, 161 U.S. 334, 16 S. Ct. 512, 40.L .Ed 721 (1896), in which the U.S. Supreme Court identified

examples of irregularities which may affect a sale. The court stated:

While mere inadequacy of price has rarely been held sufficient in itself to justify
setting aside a judicial sale of property, courts are not slow to seize upon other
circumstances impeaching the fairness of the transaction as a cause for vacating it,
especially if the inadequacy be so gross as to shock the conscience. If the sale has been
attended by any irregularity, as if several lots have been sold in bulk where they should
have been sold separately, or sold in such manner that their full value could not be
realized; if bidders have been kept away; if any undue advantage has been taken to the
prejudice of the owner of the property, or he has been lulled into a false security; or if
the sale has been collusively or in any other manner conducted for the benefit of the
purchaser, and the property has been sold at a greatly inadequate price,-the sale may be
set aside, and the owner may be permitted to redeem.

161 U.S. at 337-338.

The requirements for relief from a foreclosure sale when the property has been purchased by a

third party in the Restatement, as well as Shadow Wood and Golden, is inadequacy of the price, and

fraud, oppression and unfairness causing the inadequacy of price. At no time in the Shadow Wood
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opinion did the court use any language to question the validity of the standards or overturn the court’s
prior rulings.

The “shock the conscious” standard was also specifically rejected by the court in Golden v.
Tomiyasu,79 Nev. 503, 387 P.2d 989 (1963). The court stated:

'The court then referred to the inadequacy of the consideration and said: ‘However,
even assuming that the price was inadequate, that fact standing alone would not justify
setting aside the trustee's sale. ‘In California, it is a settled rule that inadequacy of
price, however gross, is not in itself a sufficient ground for setting aside a trustee's sale
legally made; there must be in addition proof of some element of fraud, unfairness, or
oppression as accounts for and brings about the inadequacy of price.”' Several earlier
California cases are cited. The allegation of value was $25,000 and the testimony as to
value was conflicting. The sale price was $5,025. (In approving the rule thus stated,
we necessarily reject the dictum in Dazet v. Landry, supra, implying that the rule
requiring more than mere inadequacy of price will not be applied if ‘the
inadequacy be so great as to shock the conscience.”)

79 Nev. 515, 387 P.2d 995.
The law in Nevada is clear that price alone will not justify setting aside a foreclosure sale,
especially when the sold out lienholder knew of the sale and failed to take steps to protect its interests.

7. The majority opinion in Bourne Valley Court Trust v. Wells Fargo Bank, N.A.
is not a binding interpretation of Nevada’s HOA foreclosure statute.

The counterclaim alleges that under the decision in Bourne Valley Court Trust v. Wells Fargo
Bank, N.A., 832 F.3d 1154 (9th Cir. 2016), and claims that foreclosure statutes are unconstitutional.
The decision in Bourne Valley, however, is not a binding interpretation of the statute, and the Nevada
Supreme Court has expressly rejected the due process argument adopted by the majority opinion in
that case.

In SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408
(2014), the Nevada Supreme Court expressly rejected the lender’s argument that the statutory scheme
granting to the HOA its superpriority lien rights violated due process:

The contours of U.S. Bank's due process argument are protean. To the extent U.S.

Bank argues that a statutory scheme that gives an HOA a superpriority lien that

can be foreclosed nonjudicially, thereby extinguishing an earlier filed deed of

trust, offends due process, the argument is a nonstarter. As discussed in 7912

Limbwood Court Trust, 979 F. Supp. 2d at 1152".

Chapter 116 was enacted in 1991, and thus [the lender| was on notice
that by operation of the statute, the [earlier recorded] CC & Rs might
entitle the HOA to a super priority lien at some future date which would
take priority over a [later recorded] first deed of trust.... Consequently,
the conclusion that foreclosure on an HOA super priority lien
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extinguishes all junior liens, including a first deed of trust recorded
prior to a notice of delinquent assessments, does not violate [the
lender's] due process rights.

Accord Nationstar Mtg., 2014 WL 3661398, at *3 (rejecting a due process
challenge to nonjudicial foreclosure of a superpriority lien). (emphasis added)

334 P.3d at 418.

In Saticoy Bay LLC Series 350 Durango 104 v. Wells Fargo Home Mortgage, 133 Nev., Adv.
Op. 5 (Jan. 26, 2017), the Nevada Supreme Court found that due process is not an issue in an HOA
foreclosure sale because no “state actor” participates in the foreclosure process. At pages *6 and *7
of its opinion, the court relied on the decisions by the United States Supreme Court in Lugar v.
Edmondson Oil Co., Inc., 475 U.S. 922 (1982), and Flagg Bros., Inc. v. Brooks, 436 U.S. 149 (1978),
which hold that due process is not an issue unless a “state actor” participates in the challenged
procedure.

At page 7 of the opinion, the Nevada Supreme Court also recognized that based on this federal
precedent, “the Legislature’s mere enactment of NRS 116.3116 does not implicate due process absent
some additional showing that the state compelled the HOA to foreclose on its lien, or that the state
was involved with the sale.” In footnote 5 at the bottom of page *7, the court acknowledged the
finding in Bourne Valley “that the Legislature’s enactment of NRS 116.3116 et seq. does constitute
state action,” and stated: “However, for the aforementioned reasons, we decline to follow its holding”

The interpretation of Nevada law by the majority opinion in Bourne Valley is not a binding
interpretation of the statute because only the Nevada Supreme Court can authoritatively construe NRS
Chapter 116.

In Blanton v. N. Las Vegas Mun. Ct., 103, Nev. 623, 633, 748 P.2d 494, 500 (1987), aff’d,
Blanton v. City of N. Las Vegas, 489 U.S. 538 (1989), the Nevada Supreme Court stated:

We note initially that the decisions of the federal district court and panels of the federal

circuit court of appeal are not binding upon this court. United States ex rel. Lawrence

v. Woods, 432 F.2d 1072, 1075-76 (7th Cir. 1970), cert. denied, 402 U.S. 983, 91

S.Ct. 1658, 29 L.Ed. 2d 140 (1971). Even en banc decision of a federal circuit court

would not bind Nevada to restructure the court system of this state. Our state

constitution binds the courts of the State of Nevada to the United States Constitution
as interpreted by the United States Supreme Court. art. I, §2. See Bargas v. Warden,
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87 Nev. 30, 482 P.2d 317, cert. denied, 403 U.S. 935, 91 S. Ct. 2267, 29 L.Ed.2d 715
(1971).

In California Teachers Association v. State Board of Education, 271 F.3d 1141 (9th Cir.

2001), the court identified the following limits on a federal court’s power to interpret state law:

stated:

We recognize that it is solely within the province of the state courts to
authoritatively construe state legislation. See United States v. Thirty—Seven (37)
Photographs, 402 U.S. 363, 369, 91 S. Ct. 1400, 28 L. Ed. 2d 822 (1971). Nor are we
authorized to rewrite the law so it will pass constitutional muster. Virginia v.
American Booksellers Ass'n, Inc., 484 U.S. 383, 397, 108 S. Ct. 636, 98 L. Ed. 2d 782
(1988). A federal court's duty, when faced with a constitutional challenge such as this
one, is to employ traditional tools of statutory construction to determine the statute's
“allowable meaning.” Grayned v. City of Rockford, 408 U.S. 104, 110, 92 S. Ct. 2294,
33 L.Ed.2d 222 (1972); Stoianoff v. Montana, 695 F.2d 1214, 1218 (9th Cir.1983). In
doing so, we look to the words of the statute itself as well as state court
interpretations of the same or similar statutes. Grayned, 408 U.S. at 109-10, 92 S.
Ct. 2294. Moreover, before invalidating a state statute on its face, a federal court must
determine whether the statute is “readily susceptible” to a narrowing
construction by the state courts. American Booksellers, 484 U.S. at 397, 108 S. Ct.
636; Nunez v. City of San Diego, 114 F.3d 935, 942 (9th Cir.1997). (emphasis added)

271 F.3d at 1146-1147.
In Arizonans for Official English v. Arizona, 520 U.S. 43, 48 (1997), the Supreme Court

Federal courts lack competence to rule definitively on the meaning of state legislation,
see, e.g., Reetz v. Bozanich, 397 U.S. 82, 86-87 (1970), nor may they adjudicate
challenges to state measures absent a showing of actual impact on the challenger, see,
e.g., Golden v. Zwickler, 394 U.S. 103, 110 (1969).

In Bromley v. Crisp, 561 F.2d 1351, 1354 (10th Cir. 1977), cert. denied, 435 U.S. 908 (1978),

the court stated that “the Oklahoma Courts may express their differing views on the retroactivity

problem or similar federal questions until we are all guided by a binding decision of the Supreme

Court.” (emphasis added)

In Arizonans for Official English v. Arizona, 520 U.S. 43, 77 (1997), the Supreme Court

stated that “[a] more cautious approach was in order” and that “[t]hrough certification of novel or

unsettled questions of state law for authoritative answers by a State’s highest court, a federal court

may save ‘time, energy, and resources and hel[p] build a cooperative judicial federalism.’”

At the time that the deed of trust was recorded, NRS 116.3116(5) stated:
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Recording of the declaration constitutes record notice and perfection of the lien.

No recordation of any claim of lien for assessment under this section is required.

As recognized by the Nevada Supreme Court in SFR Investments Pool 1, LLC v. U.S. Bank,
N.A., 334 P.3d at 418, and in Saticoy Bay LLC Series 350 Durango v. Wells Fargo 133 Nev. Adv.
Op. 5, 388 P.3d 970 (2017), both the CC&Rs and the statute enacted in 1991 provided defendant with
notice that its deed of trust was subordinate to the HOA’s superpriority lien rights.

This court is not bound by the incorrect interpretation of the statute by the majority opinion in

Bourne Valley. This court is instead bound by the constitutional interpretation of the statute adopted
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by the Nevada Supreme Court.

8. Defendant’s attempt to tender its calculation of the super-priority amount does not
affect the title of plaintiff because there is no notice.

Within the counterclaim, defendant alleges the foreclosure sale did not extinguish the deed of

trust because defendant tendered the super-priority amount. The defendant does not allege any act

undertaken to record any document in the public record to put third persons on notice of any pre-

foreclosure dispute. The facts alleged in the counterclaimdo not constitute a proper tender under either

the Restatement (Third) of Prop.: Mortgages §6.4 or persuasive California case law.

The rules stated in the Restatement, (Third) of Mortgages, §6.4 regarding payment and

discharge are:

§ 6.4
(a)

(b)

Redemption from Mortgage by Performance or Tender

Except as provided in Subsection (d), a performance in full of the obligation
secured by a mortgage, or a performance that is accepted by the mortgagee in
lieu of performance in full, by one who is primarily responsible for
performance of the obligation, redeems the real estate from the mortgage,
terminates the accrual of interest on the obligation, and extinguishes the
mortgage. Performance may be made prior to the time the obligation is due
(except as restricted by agreement of the parties subject to §§ 6.1 and 6.2), or
may be made at or after the time the obligation is due but prior to foreclosure.

Upon receipt of performance as provided in Subsection (a), the mortgagee has a
duty to provide to the person performing, within a reasonable time, an
appropriate document in recordable form showing that the mortgage is
discharged. If the mortgagee fails to do so upon reasonable request, the person
performing may obtain judicial relief ordering the mortgage discharged and,
unless the mortgagee acted in good faith in rejecting the request, awarding
against the mortgagee any damages resulting from the delay.
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(©)

(d)

(e)

(H

(2

An unconditional tender of performance in full by one who is primarily
responsible for the obligation, even if rejected by the mortgagee, if kept good,
has the effect of performance under Subsections (a) and (b) above.

Performance under Subsection (a) does not extinguish a mortgage or require
the issuance of a document under Subsection (b) if the person performing and
mortgagee agree that the mortgage is to remain in existence.

A performance in full of the obligation secured by a mortgage, or a
performance that is accepted by the mortgagee in lieu of payment in full,
by one who holds an interest in the real estate subordinate to the mortgage
but is not primarily responsible for performance, does not extinguish the
mortgage, but redeems the interest of the person performing from the
mortgage and entitles the person performing to subrogation to the
mortgage under the principles of §7.6. Such performance may not be
made until the obligation secured by the mortgage is due, but may be
made at or after the time the obligation is due but prior to foreclosure.

Upon receipt of performance as provided in Subsection (e), the mortgagee
has a duty to provide to the person performing, within a reasonable time,
an appropriate assignment of the mortgage in recordable form. If the
mortgagee fails to do so upon reasonable request, the person performing
may obtain judicial relief ordering the mortgage assigned and, unless the
mortgagee acted in good faith in rejecting the request, awarding against
the mortgagee any damages resulting from the delay.

An unconditional tender of performance in full by a person described in
Subsection (), even if rejected by the mortgagee, if kept good has the effect of
performance under Subsections (¢) and (f) above.

(emphasis added)

Comment d to this section states in part:

Tender of payment rejected by mortgagee. Under Subsection (c), a mortgage is
extinguished by mere tender of full payment by the person primarily responsible for
payment, even if the mortgagee rejects it. the tender must be kept good in the sense
that the person making the tender must continue at all times to be ready, willing, and
able to make the payment. If the payor brings an action to have the mortgage
cancelled, the money must be paid into the court to keep the tender good.

The tender must be unconditional. However, the payor’s demand that the mortgagee
return the mortgagor’s promissory note, mark it “paid,” or execute a discharge of the
mortgage is not a condition of the sort that will invalidate the tender. See Illustration

The next section of comment (d) to this section explains the significance of recording notice

of the tender:

The rule extinguishing the mortgage when a tender is rejected has only limited modern
significance. The reason is that mortgages are virtually always recorded, and the payor
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derives little benefit, merely from the theoretical extinction of the mortgage if it is in
fact still present, and apparently undischarged in the public records.

A tender or purported tender needs to be recorded to put third persons, such as bidders at
foreclosure sale on notice of any issue with the payment of the super priority portion of the lien. This
is especially true when the bank pays the super priority portion of a lien knowing that the property is
going forward to a foreclosure sale.

Nevada statutes are consistent with the rules set forth in the Restatement to require the
recording of a notice of satisfaction of a lien that has been performed by a party to put third persons
on notice of the satisfaction.

9. Nevada statutes require that notice of satisfaction must be recorded

NRS 116.1108 provides:

Supplemental general principles of law applicable. The principles of law and

equity, including the law of corporations and any other form of organization authorized

by law of this State, the law of unincorporated associations, the law of real property,

and the law relative to capacity to contract, principal and agent, eminent domain,

estoppel, fraud, misrepresentation, duress, coercion, mistake, receivership, substantial

performance, or other validating or invalidating cause supplement the provisions of

this chapter, except to the extent inconsistent with this chapter.

There are no provisions contained in Chapters 106, 111 or 116 which provides that notice of
payment of the super priority portion of the lien would NOT be subject to the recording laws of this
state.

Under Nevada law, interests in property must be recorded. An unrecorded interest in property

is void against a subsequent purchaser if the subsequent purchaser’s interest is first duly recorded.

Tae-Si Kim v. Kearney, 838 F. Supp. 2d 1077, 1087-1088 (D. Nev. 2012).

The recording statutes, found under Chapter 111 of the NRS were adopted when Nevada
became a state in 1861, and are largely the same as they were when they were adopted. The recording
statutes were adopted from the California recording statutes, which in turn were modeled on the
recording statutes from the colonial states, which in turn adopted those recording laws from England.

The recording laws are an integral part of real property law which is unchanged from the
common law, and are not subject to any different interpretation simply because the property in

question is subject to CC&Rs or because a bank is going to lose its security interest in that property.
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The recording statutes under Chapter 111 of the NRS set forth the legal requirements for
recording assignments, transfers or other conveyances of an interest in real property. All
“conveyances” must be recorded, or else they will have zero effect on a subsequent purchaser.

NRS 111.315 provides:

Recording of conveyances and instruments: Notice to third persons. Every
conveyance of real property, and every instrument of writing setting forth an
agreement to convey any real property, or whereby any real property may be affected,
proved, acknowledged and certified in the manner prescribed in this chapter, to operate
as notice to third persons, shall be recorded in the office of the recorder of the county
in which the real property is situated or to the extent permitted by NR 105.010 to
105.080, inclusive, in the Office of the Secretary of State, but shall be valid and
binding between the parties thereto without such record.

NRS 111.325 provides:

Unrecorded conveyances void as against subsequent bona fide purchase for value
when conveyance recorded. Every conveyance of real property within this State
hereafter made, which shall not be recorded as provided in this chapter, shall be void
as against any subsequent purchaser, in good faith and for valuable consideration, of
the same real property, or any portion thereof, where his or her own conveyance shall
be first duly recorded.

(Emphasis added)

The question becomes whether the payment and acceptance, or even if a rejected tender of the

super priority portion of the lien constitutes a “conveyance” under NRS Chapter 111. It does.

NRS 111.010(1) defines “conveyance” very broadly to include anything affecting title the the

property. It states:

Definitions. As used in this chapter:

1. “Conveyance” shall be construed to embrace every instrument in writing, except a
last will and testament, whatever may be its form, and by whatever name it may be
known in law, by which any estate or interest in lands is created, alienated, assigned or
surrendered. (emphasis added)

Payment can be construed as either “assignment” of the lien or a surrender of the lien, and

therefore a “conveyance” that is required to be recorded. In the case where it is paid or “tendered” by

a subordinate lien holder on the property, it constitutes an “assignment” and must be recorded.

The holder of a junior mortgage or encumbrance who pays or advances money to pay the debt

secured by the prior mortgage or encumbrance is generally entitled to be subrogated to the rights of

the senior encumbrancer. See Restatement, (Third) of Mortgages,, §7.6; American Sterling Bank v.
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Johnny Management LV, INC., 126 Nev. 423, 245 P.3d 535 (2010); Houston v. Bank of America 119

Nev. 485, 78 P.3d 71 (2003). This rule is particularly important where a foreclosure of a senior lien
will erase the security interest of a junior lien. Thus, at the threat of foreclosure, a junior lienor is
entitled, even without express contractual authority, to reinstate the loan by making a payment
sufficient to cure the default or to pay of the senior lien and become subrogated to the rights of the
senior lienholder as against the owner of the property. See Restatement, 3™ of Mortgages, §7.6;

American Sterling Bank v. Johnny Management LV, INC., 126 Nev. 423, 245 P.3d 535 (2010).

The Restatement, (Third) of Mortgages, §6.4 , comment a, explains the distinction between
payment or tender between someone primarily liable for the debt, and payment or tender by a party
seeking to protect its interest in the property. It states in part:

Equitable redemption is ultimately accomplished by performance in full of the
obligation secured by the mortgage. However, redemption has two quite distinct
results, depending on whether the performance is made by a person who is
primarily responsible for payment of the mortgage obligation, or by someone else
who holds an interest in the land subordinate to the mortgage. In the first of these
situations, the mortgage is simply extinguished, as provided in Subsection (a) of this
section. In the second, the mortgage is not extinguished, but by virtue of
Subsection (e) is assigned by operation of law to the payor under the doctrine of
subrogation; see §7.6. Subrogation does not occur in the first situation, since one
who is primarily responsible for payment of a debt cannot have subrogation by
performing that duty; see §7.6, Comment b.

(emphasis added)
Subrogation is broadly defined as one person standing in place of another with reference to a
lawful claim, demand or right, so that he who is substituted succeeds to the rights of the other in

relation to a debt or claim, and its rights, remedies or securities. See Arguello v. Sunset Station, Inc.,

127 Nev. Adv. Op. 29, 252 P.3d 206 (2011); Subrogation is a device adopted by equity which applies
in a great variety of cases and is broad enough to include every instance in which one party pays a
debt for which another is primarily liable, and which in equity and good conscience should have been

discharged by the latter. Laffranchini v. Clark 39 Nev. 48, 153 P. 250 (1915). “Equitable” or “legal”

subrogation is given a liberal application.Laffranchini v. Clark 39 Nev. 48, 153 P. 250 (1915).

Comment (g) to §6.4 of the Restatement further explains the significance when payment is

made by a subordinate lienholder. The comment provides in part:

22

345




O© 0 9 N n bk~ WD =

N NN NN N NN N e e e e e e e e
(eI e Y e VS B S i = No e <R N o) S, R S S \S =)

The second distinction, mentioned above, is that redemption by a person who is not

primarily responsible for payment of the debt does not extinguish the mortgage, but

rather assigns both the mortgage and the debt to the payor by operation of law

under the doctrine of subrogation; See §7.6. In cases of this sort, the payoff has

paid, not out of duty, but to protect a real estate interest from foreclosure. Thus, the

payoff is entitled to reimbursement from whomever is primarily responsible for

payment, and can enforce the mortgage against that person to aid in collection of the

reimbursement. Subrogation in this context helps prevent the unjust enrichment of the

party who is primarily responsible at the expense of the payor. See §7.6, lllustrations 1

and 2. Since the mortgage is not extinguished, and since the payor has actually paid or

tendered the balance owing to protect his or her interest, the accrual of interest on the

balance ceases in favor of the mortgagee but continues unabated in favor of the payor.

(emphasis added)

The tender of assessments by the defendant subrogates the defendant to the super priority
portion lien of the HOA. And because it is an assignment of an interest in real property it must be
recorded to be effective as to subsequent purchasers. The recording of the assignment of the lien is
required because when the purchaser bids on the property he is relying on the information contained
in the public records when determining whether or not to bid on the property and how much to pay for
the property. In order words, the purchaser needs to know what he or she is buying.

The defendant is the party that stands to lose its security in the property, and has the
responsibility to protect its security and mitigate its damages. The defendant ’s counterclaim fails to
allege any recording or other publically information available to put plaintiff on notice of this alleged
assignment. The counterclaim should therefore be dismissed.

10. If tender discharges a lien, it must be recorded to be effective.

If defendant’s tender is not viewed as the basis for equitable subrogation, but instead is viewed
as extinguishing the superpriority lien, the payment must still be recorded, because an extinguishment
or surrender of the debt owed by the lien is a “conveyance”under Nevada’s recording statutes.

The purported satisfaction of the superpriority portion of the association’s lien is a surrender

or release of the HOA’s senior position. Blacks Law Dictionary defines surrender and release as:

Surrender, n. (15¢) 1. The act of yielding to another’s power or control. 2. The giving
up of a right or claim.

Because the satisfaction of a lien is a form of conveyance, surrender or discharge, NRS 111.315

requires that the defendant’s satisfaction be recorded in order to be effective as to plaintiff.
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Likewise, NRS 111.325, makes it abundantly clear that an unrecorded satisfaction of lien on
the part of the defendant is void against a subsequent purchaser, such as plaintiff.

Additionally, to the extent that the purported tender is claimed to have worked to discharge or
extinguish the HOA’s lien, such a discharge or release must also be recorded in the office of the
county recorder. Separate and apart from “conveyances,” all discharges of liens must be recorded.

NRS 106.260 Discharge and assignment: Marginal entries; discharge or release
must be recorded when mortgage or lien recorded by microfilm.

1. Any mortgage or lien, that has been or may hereafter be recorded, may be
discharged or assigned by an entry on the margin of the record thereof, signed by the
mortgagee or the mortgagee’s personal representative or assignee, acknowledging the
satisfaction of or value received for the mortgage or lien and the debt secured thereby,
in the presence of the recorder or the recorder’s deputy, who shall subscribe the same
as a witness, and such entry shall have the same effect as a deed of release or
assignment duly acknowledged and recorded. Such marginal discharge or assignment
shall in each case be properly indexed by the recorder.

2. In the event that the mortgage or lien has been recorded by a microfilm or other
photographic process, a marginal release may not be used and a duly acknowledged
discharge or release of such mortgage or lien must be recorded. (emphasis added)

It is established that the super-priority lien under NRS116.3116(2) is a true priority lien and is
superior to a first deed of trust. The Nevada Supreme Court relied, in part, on the holding in 7912

Limbwood Court Trust v. Wells Fargo Bank, N.A., 979 F. Supp. 2d 1142, 1149 (D. Nev. 2013).

Limbwood recognizes that in order to avoid the extinguishment of the first deed of trust, the first deed
of trust holder needs to pay the HOA to obtain the priority position.

NRS 111.325 mandates that any claimed interest on the part of the defendant is void as a
matter of law. The purpose of recording documents is to provide notice to all persons of the
recording party’s interest in the property. An unrecorded or other instrument required to be recorded
is not valid and effective against a bona fide purchaser.

Whether tender is regarded as an assignment, subrogation, subordination, or extinguishment,
an instrument must be recorded with the Clark County Recorder’s office in order to be effective as to
subsequent purchasers, such as plaintiff. The counterclaim does not allege that the defendant
recorded this property interest or that there was any other publically available notice of the purported

tender or payment. The purported payment or tender of the super-priority interest is void as a
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property interest as a matter of law against the foreclosure deed to plaintiff because evidence of the
payment was not recorded in accordance with Nevada’s recording laws. As a result of the failure to
record any evidence of this property interest prior to the date that the foreclosure sale occurred, the
property interest created by the defendant is void as against the foreclosure deed issued in this case.

This analysis is consistent with the recent amendment to the statute by the Nevada Legislature
which requires recording of evidence of tender and announcement of the payment at the auction, prior
to bidding.
11. Any change in priority must be recorded.

Further, because the purported payment or tender would have the effect of changing the
priority of the HOA’s lien, versus the deed of trust, it is required to be recorded as well.

NRS 106.220 Filing and recording of instruments subordinating or waiving

priority of mortgages or deeds of trust; constructive notice; effect of unrecorded

instruments.

1. Any instrument by which any mortgage or deed of trust of, lien upon or interest

in real property is subordinated or waived as to priority, must, in case it concerns only

one or more mortgages or deeds of trust of, liens upon or interests in real property,

together with, or in the alternative, one or more mortgages of, liens upon or interests in

personal property or crops, the instruments or documents evidencing or creating which

have been recorded prior to March 27, 1935, be recorded in the office of the recorder

of the county in which the property is located, and from the time any of the same are so

filed for record operates as constructive notice of the contents thereof to all persons.

The instrument is not enforceable under this chapter or chapter 107 of NRS unless and
until it is recorded.

2. Each such filing or recording must be properly indexed by the recorder.
(Emphasis added)
Thus, in order to be effective, a satisfaction of lien must be recorded.
A foreclosure agent has a duty to act impartially and in good faith. By analogy, NRS
107.028(5), involving the duties of a trustee under a deed of trust provides in part:
The trustee does not have a fiduciary obligation to the grantor or any other person
having an interest in the property which is subject to the deed of trust. The trustee
shall act impartially and in good faith with respect to the deed of trust and shall
act in accordance with the laws of this State. A rebuttable presumption that a trustee

has acted impartially and in good faith exists if the trustee acts in compliance with the
provisions of NRS 107.080. (emphasis added)

25

348




O o0 9 N kA WD =

|\ S I NS N O I N N NS R S N S S S . S S S
0O N N W» R WD = OO 0NN YN AW N = O

Subsection (f) to §6.4 of the Restatement also provides that the party accepting the payment

must provide a document in recordable form proving the payment. Comment c to this section states:

¢. Duty to provide document of discharge. When payment or tender by the person
primarily responsible for the debt has extinguished the mortgage, the payor derives
little comfort unless a document can be recorded to clear the public records of the
mortgage lien. Hence it is the mortgagee’s duty to provide such a document....

There are dual responsibilities here. The party receiving the tender or payment has the

obligation to provide a recordable document, and the party seeking to protect its interest in the real

property, the defendant herein, has its obligation to mitigate its damages by recording proof of tender

of payment to put third persons on notice. Neither is alleged in the counterclaim and thus the

counterclaim should be dismissed.

12.

Notice to third parties is of utmost significance.
The court in Shadow Wood defined a bona fide purchaser as follows:

A subsequent purchaser is bona fide under common-law principles if it takes the
property “for a valuable consideration and without notice of the prior equity, and
without notice of facts which upon diligent inquiry would be indicated and from which
notice would be imputed to him, if he failed to make such inquiry.” Bailey v. Butner,
64 Nev. 1, 19, 176 P.2d 226, 234 (1947)

In summarizing the evidence regarding the lack of notice to the putative bona fide purchaser,

the court in Shadow Wood stated:

....And NYCB points to no other evidence indicating that Gogo Way had notice
before it purchased the property, either actual, constructive, or inquiry, as to
NYCB's attempts to pay the lien and prevent the sale, or that Gogo Way knew or
should have known that Shadow Wood claimed more in its lien than it actually was
owed, especially where the record prevents us from determining whether that is true.
Lennartz v. Quilty, 191 11l. 174, 60 N.E. 913, 914 (111.1901) (finding a purchaser for
value protected under the common law who took the property without record or other
notice of an infirmity with the discharge of a previous lien on the property). Because
the evidence does not show Gogo Way had any notice of the pre-sale dispute
between NYCB and Shadow Wood, the potential harm to Gogo Way must be taken
into account and further defeats NYCB's entitlement to judgment as a matter of law.

Notice to potential third party bidders who could otherwise claim status of a bona fide

purchaser is critical to this court’s evaluation of this case. Defendant had knowledge that the property

was in foreclosure and third persons could likely bid on the property. For the nominal cost of

recording a notice at $17.00, defendant could have recorded a one page notice and put the world on
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notice. In evaluating the equities between the various parties, the court should keep in mind that the
deed of trust beneficiary had a simple and inexpensive method to notify the world of its payment or
tender and a means of protecting an interest in the deed of trust.
13. The facts as alleged in the counterclaim do not constitute a proper tender.

Tender is defined in section (c) of Restatement, (Third) of Mortgages, §6.4 :

(© An unconditional tender of performance in full by one who is primarily
responsible for the obligation, even if rejected by the mortgagee, if kept good,
has the effect of performance under Subsections (a) and (b) above.

Comment d to this section further explains:

d. Tender of payment rejected by mortgagee. Under Subsection (c), a
mortgage is extinguished by mere fender of full payment by the person primarily
responsible for payment, even if the mortgagee rejects it. The tender must be kept
good in the sense that the person making the tender must continue at all times t
obe ready, willing, and able to make the payment. If the payor brings an action
to have the mortgage canceled, the money must be paid into the court to keep the
tender good.

The tender must be unconditional. However, the payor’s demand that the
mortgagee return the mortgagor’s promissory note, mark it “paid,” or execute a
discharge of the mortgage is not a condition of the sort that will invalidate the tender.
See Illustration 5.

The rule extinguishing the mortgage when a tender is rejected has only limited
modern significance. The reason is that mortgages are virtually always recorded, and
the payor derives little benefit, merely from the theoretical extinction of the mortgage
if it is in fact still present, and apparently undischarged in the public records. ....

Nonetheless, the tender of full payment per se relieves the real estate of the
mortgage lien. Tender is significant in at least two ways. First, the tender stops the
accrual of interest, late fees, and any other charges that might otherwise result from the
passage of additional time. Second, under Subsection (b) the mortgagee who
wrongfully refuses a tender may be held liable for damages flowing from any
unreasonable delay that results in clearing the mortgage from the real estate’s
title. See Illustrations 5 and 6.

The last section from this comment shows that the remedy of defendant is money damages
against the party that wrongfully refused the tender if it was valid,. This is an adequate remedy at law
and precludes the court from invoking equity to affect the title of the bona fide purchaser.

[lustration 5 to §6.4 of the Restatement is an example of a proper tender:

5. Mortgagor is indebted to Mortgagee for the principal sum of $100,000,
secured by a mortgage on Blackacre. Mortgagor sends a check to Mortgagee for

$100,000, purporting to pay the debt, but Mortgagee refuses to accept the check or
execute a discharge of the mortgage. Mortgagor then deposits $100,000 in an escrow
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account established for the purpose of paying the debt, and informs Mortgagee that the

funds are available upon Mortgagee’s request and execution of a document discharging

the mortgage. Mortgagor’s tender is effective, continuing, and conditional. The

mortgage is extinguished, and no further interest will accrue on the debt.

The counterclaim does not allege an unconditional check or other form of acceptable payment
was sent to the foreclosure agent. The counterclaim should therefore be dismissed.

14. Plaintiff is a bona fide purchaser.

Quoting again from the Shadow Wood case, the Supreme Court stated:

As to notice, NYCB submits that “the simple fact that the HOA trustee is attempting to

sell the property, and divest the title owner of its interest, is enough to impart

constructive notice onto the purchaser that there may be an adverse claim to title.”

Essentially, then, NYCB would have this court hold that a purchaser at a foreclosure

sale can never be bona fide because there is always the possibility that the former

owner will challenge the sale post hoc. The law does not support this contention.

The counterclaim fails to allege notice of the tender was recorded prior to the HOA
foreclosure sale. The counterclaim also fails to allege plaintiff knew or should have known of the
tender as the result of any recorded notice or other notice method undertaken on behalf of defendant’s
interests. Plaintiff is a bona fide purchaser as a matter of law, and the law must protect its title.

15. The mortgagee protection clause is not grounds to set a sale aside.

In paragraph 26 of the counterclaim, defendant references the mortgagee protection
clause within the CC&Rs and argues that the presence of that clause made the foreclosure sale
commercially unreasonable. However, this argument has already been rejected by the Nevada
Supreme Court.

In SFR Investments Pool 1, LLC v. U.S. Bank N.A. 130 Nev. Adv. Op 75, 334 P.3d 408
(2014), a case analogous to the instant matter in many respects, the property at issue was subject to
CC&Rs recorded in 2000. In 2007 it was further encumbered by a note and deed of trust to U.S.
Bank, the appellee. By 2010, the former owners of the property became delinquent on their
community association dues. Nonjudicial foreclosure proceedings were then initiated. Id. at 409.

The appellee in SFR argued that the mortgagee protection clause within the CC&Rs recorded

on the property at issue rendered the community association’s superpriority lien subordinate, contrary

to NRS 116. The mortgagee protection clause stated that “no lien created under this Article 9
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[governing nonpayment of assessments], nor the enforcement of any provision of this Declaration
shall defeat or render invalid the rights of the beneficiary under any Recorded first deed of trust
encumbering a Unit, made in good faith and for value.” Id. at 418.
However, the Supreme Court of Nevada held that the mortgagee protection clause did not
affect the foreclosure sale. The court stated:
NRS 116.1104 defeats this argument. It states that Chapter 116's “provisions may not be
varied by agreement, and rights conferred by it may not be waived ... [e]xcept as expressly
provided in” Chapter 116. (Emphasis added.) “Nothing in [NRS] 116.3116 expressly provides

for a waiver of the HOA's right to a priority position for the HOA's super priority lien.” See
7912 Limbwood Court Trust, 979 F.Supp.2d at 1153: The mortgage savings clause thus does
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should reach the same conclusion that the nonjudicial foreclosure arising from the HOA’s super

not affect NRS 116.3116(2)'s application in this case.
Id. at 419.

As a result, defendant cannot rely on the mortgagee protection clause to protect its interest.

The Trust Deed has been Extinguished.
In SFR, the Nevada Supreme Court stated:

NRS 116.3116 gives a homeowners’ association (HOA) a superpriority lien on an
individual homeowner’s property for up to nine months of unpaid HOA dues. With
limited exceptions, this lien is “prior to all other liens and encumbrances” on the
homeowner’s property, even a first deed of trust recorded before the dues became
delinquent. NRS 116.3116(2). We must decide whether this is a true priority lien
such that its foreclosure extinguishes a first deed of trust on the property and, if so,
whether it can be foreclosed nonjudicially. We answer both questions in the
affirmative and therefore reverse.

334 P.3d at 409.
At the conclusion of its opinion, the Nevada Supreme Court stated:

NRS 116.3116(2) gives an HOA a true superpriority lien, proper foreclosure of which
will extinguish a first deed of trust. Because Chapter 116 permits nonjudicial
foreclosure of HOA liens, and because SFR’s complaint alleges that proper notices
were sent and received, we reverse the district court’s order of dismissal. In view of
this holding, we vacate the order denying preliminary injunctive relief and remand for
further proceedings consistent with this opinion.

334 P.3d at 419.

Because the facts in the present case are substantially the same as the facts in SFR, this Court

priority lien extinguished the deed of trust held by defendant on the date of sale.
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CONCLUSION

The authorities are clear that equity should not interfere with the title of a bona fide purchaser.
The authorities are also clear that equitable relief should not be granted when there is an adequate
remedy at law. If there were any defects with the foreclosure sale in the present case, defendant has a
claim for money damages against the HOA and its foreclosure agent. These are adequate remedies at
law. Plaintiff, as a bona fide purchaser, is protected from defendant’s equitable claims.

Because defendant’s attempted tender was improper under Nevada Revised Statutes and case
law, equitable relief should not be granted in regards to plaintiff’s title to the Property free and clear
of the extinguished deed of trust.

By reason of the foregoing, plaintiff respectfully requests that the court enter an order
dismissing defendant’s counterclaim.

DATED this 23" day of October, 2017

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:_/s/ Adam R. Trippiedi, Esq.
Michael F. Bohn, Esq.
Adam R. Trippiedi, Esq.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
Attorney for plaintiff
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that [ am an employee of Law
Offices of Michael F. Bohn., Esq., and on the 23™ day of October, 2017, an electronic copy of the
MOTION TO DISMISS COUNTERCLAIM was served on opposing counsel via the Court’s
electronic service system to the following counsel of record:

Darren T. Brenner, Esq.

Rebekkah B. Bodoff, Esq.

Karen A. Whelan, Esq.
AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, NV 8944

/s/ /Marc Sameroff /
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

31

354




EXHIBIT 1

EXHIBIT 1



Ch. 8.

trap for the unwary, and often to be
Draconian in its consequences. See,
e.g., Security Pacific National Bank
v. Wozab, 800 P24 557 (Cal. 1990);
Conley, The Sanction for Violation of
California’s One-Action Rule, 79 Cal.
L. Rev. 1601 (1991); Hetland & Han-
son, The “Mixed Collateral” Amend-
ments to California’s Commercial
Code—Covert Repeal of California
Real Property Foreclosure and Anti-
deficiency Provisions or Exercise in
Futility?, 75 Cal. L. Rev. 185 (1987);
Hirsh, Arnold, Rabin & Sigman, The
U.C.C. Mixed Collateral Statute—
Has Paradise Really Been Lost?, 36
U.CL.A. L. Rev. 1, 6,10 (1988); Mu-
noz & Rabin, The Sequel to Bank of
America v. Daily: Security Pac. Nat'l
Bank v. Wozab, 12 Real Prop. L.
Rep. 204 (1989).

For a consideration of -the charac-
teristics of judicial and power of sale
foreclosure, see 1 G. Nelson & D.
Whitman, Real Estate Finance Law
§6 7.11-7.14, 7.19-7.30 (3d ed. 1993).

Limitations on mortgagee’s reme-
dies, Comment b. Some states permit
the mortgagee to sue on the mort-
gage obligation and simultaneously to
bring a judicial foreclosure action or
power of sale proceeding. See, e.g.,
Hartford National Bank & Trust Co.
v. Kotkin, 441 A.2d 593 (Conn.1981);
Eastern Llinois Trust & Sav. Bank v.
Vickery, 517 N.E.2d 604 (111 App. Ct.
1987); First Indiana Federal Sav.

FORECLOSURE

§ 8.3

Bank v. Hartle, 567 N.E.2d 834 (Ind.
Ct.App.1991); Kepler v. Slade, 896
P.2d 482 (N.M.1995); Elmwood Fed-
eral Savings Bank v. Parker, 666
A.2d 721 n.6 (Pa. Super. Ct. 1995); In
re- Gayle, 189 B.R. 914 (Bankr.
S.D.Tex.1095). This section prohibits
such a course of action. This reflects
a policy of judicial economy and
against harassment of the mortgagor
by forcing him or her to defend two
proceedings at once. This approach is
supported by legislation in over a
dozen states. See Alaska Stat.
§ 09.45.200; Ariz. Rev. Stat. § 33-
792: Fla. Stat. Ann. § 702.06; Idaho
Code § 45-1505(4); lowa Code Ann.
§ g54.4; Mich. Comp. Laws Ann.
§§ 600.3105(1), (2), .3204(2); Minn.
Stat. Ann. § 580.02; Neb. Rev. Stat.
§§ 925-2140,-2143; N.Y. Real Prop.
Acts. & Proe. L. §§ 1301, 1401(2);
N.D. Cent. Code § 32-19-05; Or.
Rev. Stat. §§ 86.735(4), 83.040; S.D.
Comp. Laws Ann. §§ 21-47-6,—48-4;
Wash. Rev. Code Ann. § 61.12.120;
Wyo. Stat. § 34—4-103.

For authority that an election of
remedies statute similar to the lan-
guage of this section does not prohib-
it a mortgagee from foreclosing on a
guarantor's real estate after having
obtained a judgment against the prin-
cipal debtor, see Ed Herman & Sons
v. Russell, 535 N.W.2d 803 (Minn.
1995).

§ 8.3 Adequacy of Foreclosure Sale Price

(a) A foreclosure sale price obtained pursuant. to a

foreclosure proceeding that is

otherwise regularly con-

ducted in compliance with applicable law.does not render
the foreclosure defective unless the price is grossly inade-

quate.

(b) Subsection (a) applies to both power of sale and
judicial foreclosure proceedings.
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Cross-References:

Section 7.1, Effect of Mortgage Priority on Foreclosure; § 84, Foreclosure:
Action for a Deficiency; § 8.5, The Merger Doctrine Inapplicable to
Mortgages.

Comment:

a. Introduction. Many commentators have observed that the
foreclosure process commonly fails to produce the fair market value
for foreclosed real estate. The United States Supreme Court recently
emphasized this widely perceived dichotomy between “foreclosure sale
value” and fair market value:

An appraiser’s reconstruction of “fair market value” could show
what similar property would be worth if it did not have to be sold
within the time and manner strictures of state-prescribed foreclo-
sure. But property that must be sold with these strictures is
simply worth less. No one would pay as much to own such
property as he would pay to own real estate that could be sold at
leisure and pursuant to normal marketing techniques. And it is no
more realistic to ignore that characteristic of the property (the
fact that state foreclosure law permits the mortgagee to sell it at a
forced sale) than it is to ignore other price-affecting characteris-
‘tics (such as the fact that state zoning law permits the owner of
the neighboring lot to open a gas station).

BFP v. Resolution Trust Corp., 511 U.S. 531, 539, 114 8.Ct. 1757, 1762,
128 L.Ed.2d 556 (1994).

There are several reasons for low bids at foreclosure sales. First,
because the mortgage lender can “eredit bid” up to the amount of the
mortgage obligation without putting up new cash, it has a distinet
bidding advantage over a potential third party bidder. Second, while
foreclosure legislation usually requires published notice to potential
third party purchasers, this notice, especially in urban areas, is
frequently published in the classified columns of legal newspapers with
limited circulation. Moreover, because the publication is usually highly
technical, unsophisticated potential bidders have little idea as to the
nature of the real estate being sold. Third, many potential third party
purchasers are reluctant to buy land at a foreclosure sale because of
the difficulty in ascertaining whether the sale will produce a good and
marketable title and the absence of any warranty of title or of physical
quality from the foreclosing mortgagee. Finally, when a mortgagee
forecloses on improved real estate, potential bidders may find it
difficult to inspect the premises prior to sale. Even though it may be in
the self-interest of the mortgagor to allow such persons to inspect the
premises, mortgagors who are about to lose their real estate through a
foreclosure sale understandably are frequently reluctant to cooperate.
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Given the nature of the foreclosure sale process, courts have
consistently been unwilling to impose a “fair market value” standard
on the price it produces. Courts are rightly concerned that an in-
creased willingness to invalidate foreclosure sales because of price
inadequacy will make foreclosure titles more uncertain. When a fore-
closure sale is set aside, the court may upset third party expectations.
A third party may have acquired title to the foreclosed real estate by
purchase at the sale or by conveyance from the mortgagee-purchaser.
Thus, a general reluctance to set aside the sale is understandable and
sensible. This reluctance may be especially justifiable when price
inadequacy is the only objection to the sale. Consequently, the end
result of additional judicial activism on this issue might well be further
exacerbation of the foreclosure price problem. This section largely
reflects this judicial concern.

However, close judicial scrutiny of the sale price is more justifi-
able when the price is being employed to calculate the amount of a
deficiency judgment context. This is especially the case where the
mortgagee purchases at the sale and, in addition, seeks a deficiency
judgment. The potential for unjust enrichment of the mortgagee in
this situation may well demand closer judicial serutiny of the sale
price. Moreover, the interests of third parties are not prejudiced by
judicial intervention in an action for a deficiency judgment. Because a
deficiency proceeding is merely an in persomam action against the
mortgagor for money, the title of the foreclosure purchaser is not
placed at risk. Consequently, a more intensive examination of the
foreclosure price in the deficiency context is appropriate. This view is
reflected in § 8.4 of this Restatement.

Ultimately, however, price inadequacy must be addressed in the
context of a fundamental legislative reform of the entire foreclosure
process so that it yields a price more closely approximating “fair
market value.” In order to ameliorate the price-suppressing tendency
of the “forced sale” system, such legislation could incorporate many of
the sale and advertising techniques found in the normal real estate
marketplace. These could include, for example, the use of real estate
brokers and commonly used print and pictorial media advertising.
While such a major restructuring of the foreclosure process is desir-
able, it is more appropriate subject for legislative action than for the
Restatement process.

b. Application of the standard. Section 8.4 deals with the ques-
tion of adequacy of the foreclosure price in the deficiency judgment
context. This section, on the other hand, applies to actions to nullify
the foreclosure sale itself based on price inadequacy. This issue may
arise in any of several different procedural contexts, depending on
whether the mortgage is being foreclosed judicially or by power of
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sale. Where the foreclosure is by judicial action, the issue of price
typically will arise when the mortgagee makes a motion to confirm the
sale.

On the other hand, where foreclosure is by power of sale, judicial
confirmation of the sale is usually not required and the issue of price
inadequacy will therefore arise only if the party attacking the sale files
an independent judicial action. Typically this will be an action to set
aside the sale; it may be brought by the mortgagor, junior lienholders,
or the holders of other junior interests who were prejudiced by the
sale. If the real estate is unavailable because title has been acquired by
a bona fide purchaser, the issue of price inadequacy may be raised by
the mortgagor or a junior interest holder in a suit against the
foreclosing mortgagee for damages for wrongful foreclosure. This
latter remedy, however, is not available based on gross price inadequa-
cy alone. In addition, the mortgagee must be responsible for a defect
in the foreclosure process of the type described in Comment ¢ of this
section.

This section articulates the traditional and widely held view that a
foreclosure proceeding that otherwise complies with state law may not
be invalidated because of the sale price unless that price is grossly
inadequate. The standard by which “gross inadequacy” is measured is
the fair market value of the real estate. For this purpose the latter
means, not the fair “forced sale” value of the real estate, but the price
which would result from negotiation and mutual agreement, after
ample time to find a purchaser, between a vendor who is willing, but
not compelled to sell, and a purchaser who is willing to buy, but not
compelled to take a particular piece of real estate. Where the foreclo-
sure is subject to senior liens, the amount of those liens must be
subtracted from the unencumbered fair market value of the real estate
in determining the fair market value of the title being transferred by
the foreclosure sale.

“Gross inadequacy” cannot be precisely defined in terms of a
specific percentage of fair market value. Generally, however, a court is
warranted in invalidating a sale where the price is less than 20 percent
of fair market value and, absent other foreclosure defects, is usually
not warranted in invalidating a sale that yields in excess of that
amount. See Illustrations 1-5. While the trial court’s judgment in
matters of price adequacy is entitled to considerable deference, in
extreme cases a price may be so low (typically well under 20% of fair
market value) that it would be an abuse of discretion for the court to
refuse to invalidate it.

Foreclosures subject to senior liens can sometimes pose special
problems in assessing price adequacy. For example, where one or
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more senior liens are also in default and their amount substantial or
controverted, a court may properly recognize the added uncertainties
facing the foreclosure purchaser and refuse to invalidate a sale even
though it produces a price that is less than 20 percent of the fair
market value of the mortgagor’s equity. This problem may be particu-
larly acute where a senior mortgage has a substantial prepayment fee
or if it is uncertain whether the senior mortgage is prepayable at all.
See Illustration 6.

Moreover, courts can properly take into account the fact that the
value shown on a recent appraisal is not necessarily the same as the
property’s fair market value on the foreclosure sale date, and that
“gross inadequacy” cannot be precisely defined in terms of a specific
percentage of appraised value. This is particularly the case in rapidly
rising or falling market conditions. Appraisals are time-bound, and in
such situations are often prone to error to the extent that they rely on
comparable sales data, for such data are by definition historical in
nature and cannot possibly reflect current market conditions with
complete precision. For this reason, a court may be justified in
approving a foreclosure price that is less than 20 percent of appraised
value if the court determines that market prices are falling rapidly and
that the appraisal does not take adequate aceount of recent declines in
value as of the date of the foreclosure. See Illustration 7. Similarly, a
court may be warranted in refusing to confirm a sale that produces
more than 20 percent of appraised value if the court finds that market
prices are rising rapidly and that the appraisal reflects an amount
lower than the current fair market value as of the date of foreclosure.
See Illustration 8.

Hlustrations:

1. Mortgagee forecloses a mortgage on Blackacre by judicial
action. The mortgage is the only lien on Blackacre. Blackacre is
sold at the foreclosure sale for $19,000. The fair market value of
Blackacre at the time of the sale is $100,000. The foreclosure
proceeding is regularly conducted in compliance with state law. A
court is warranted in finding that the sale price is grossly
inadequate and in refusing to confirm the sale.

2. The facts are the same as Ilustration 1, except the
foreclosure proceeding is by power of sale and Mortgagor files a
judicial action to set aside the sale based on inadequacy of the sale
price. A court is warranted in finding that the sale price is grossly
inadequate and in setting aside the sale, provided that the proper-
ty has not subsequently been sold to a bona fide purchaser.

3. The facts are the same as Illustration 2, except that the
Mortgagee is responsible for conduct that chills bidding at the
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sale. Blackacre is purchased at the foreclosure sale by a bona fide
purchaser. Mortgagor files a suit against the Mortgagee to recov-
er damages for wrongful foreclosure. A court is warranted in
finding that the sale price is grossly inadequate and in awarding
damages to Mortgagor.

4. Mortgagee forecloses a mortgage on Blackacre by judicial
action. The foreclosure is subject to a senior lien in the amount of
$50,000. Blackacre is sold at the foreclosure sale for $19,000. The
fair market value of Blackacre free and clear of liens at the time
of the sale is $150,000. The foreclosure proceeding is regularly
conducted in compliance with state law. A court is warranted in
finding that the sale price is grossly inadequate and in refusing to
confirm the sale.

5. The facts are the same as Illustration 1, except that
Blackacre has a fair market value of $60,000 at the time of the
foreclosure sale. The court is not warranted in refusing to confirm
the sale. »

6. Mortgagee forecloses a mortgage on Blackacre by power
of sale. The foreclosure is subject to a large (in relation to market
value) senior lien that is in default, carries an above market
interest rate, and provides for a substantial prepayment charge.
At the time of the foreclosure sale, the current balance on the
senior lien is $500,000. Blackacre is sold at the foreclosure sale for
$10,000. The fair market value of Blackacre free and clear of liens
at the time of the sale is $600,000. The foreclosure proceeding is
regularly conducted in compliance with state law. Mortgagor files
suit to set aside the sale. A court is warranted in refusing to set
the sale aside. '

7. Mortgagee forecloses a mortgage on Blackacre, a vacant
-lot, by judicial action. The mortgage is the only lien on Blackacre.
Blackacre is sold at the foreclosure sale for $10,000. The ap-
praised value of Blackacre, based on an appraisal performed
shortly before the sale, is $100,000. The foreclosure proceeding is
regularly conducted in compliance with state law. The real estate
market in the vicinity of Blackacre has been declining rapidly, and
this is especially the case with respect to raw land. If the court
finds that, notwithstanding the appraisal, the actual fair market
value of Blackacre at the date of sale was $50,000 or less, the
court is warranted in eonfirming the sale.

8. Mortgagee forecloses a mortgage on Blackacre, a resi-
dential duplex, by judicial action. The mortgage is the only lien on
Blackacre. Blackacre is sold at the foreclosure sale for $35,000.
The appraised value of Blackacre, based on an appraisal per-
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formed shortly before the sale, is $100,000. The foreclosure pro-
ceeding is regularly conducted in compliance with state law. The
real estate market in the vicinity of Blackacre has been rising
rapidly, and this is especially the case with respect to residential
rental real estate. If the court finds that, notwithstanding the
appraisal, the actual fair market value of Blackacre at the date of
sale was $175,000 or more, the court is warranted in refusing to
confirm the sale.

¢. Price inadequacy coupled with other defects. Even where the
foreclosure price for less than fair market value cannot be character-
ized as “grossly inadequate,” if the foreclosure proceeding is defective
under local law in some other respect, a court is warranted in
invalidating the sale and may even be required to do so. Such defects
may include, for example, chilled hidding, an improper time or place of
sale, fraudulent conduct by the mortgagee, a defective notice of sale,
or selling too much or too little of the mortgaged real estate. For
example, even a slight irregularity in the foreclosure process coupled
with a sale price that is substantially below fair market value may
justify or even compel the invalidation of the sale. See Illustrations 9
and 10. On the other hand, even a sale for slightly below fair market
value may be enough to require invalidation of the sale where there is
a major defect in the foreclosure process. See Illustration 11.

THustrations:

9. Mortgagee forecloses a mortgage on Blackacre by judicial
action. The mortgage is the only lien on Blackacre. Blackacre is
sold at the foréclosure sale for $15,000. The fair market value of
Blackacre at the time of the sale is $50,000. The foreclosure
proceeding is regularly conducted in compliance with state law
except that at the foreclosure sale the sheriff fails to read the
foreclosure notice aloud as required by the applicable statute. A
court is warranted in refusing to confirm the sale.

10. The facts are the same as Illustration 9, except that the
foreclosure is by power of sale. The foreclosure proceeding is
regularly conducted in compliance with state law except that
notice of the sale is published only 16 times rather than 20 times
as required by the applicable statute. Mortgagor files suit to set
aside the sale. A court is warranted in setting the sale aside.

11. Mortgagee forecloses a deed of trust on Blackacre by
power of sale. Blackacre is sold at the foreclosure sale for $85,000.
The fair market value of Blackacre as of the time of the sale is
$100,000. Although the foreclosure proceeding is otherwise regu-
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larly condueted in compliance with state law, the trustee at the
sale fails to recognize a higher bid from a junior lienor who is
present at the sale. Mortgagor files suit to set aside the sale. The

sale should be set aside.

REPORTERS’ NOTE

Introduction, Comment a. Numer-
ous commentators point out that fore-
closure sales normally do not general-
ly produce fair market value for the
foreclosed real estate. See, e.g., Gold-
stein, Reforming the Residential
Foreclosure Process, 21 Real Est.
L.J. 286 (1993); Johnson, Critiquing
the Foreclosure Process: An Eeconom-
ic Approach Based on the Paradig-
matic Norms of Bankruptey, 79 Va.
L. Rev. 959 (1993) (observing that
there is a “disparity in values be-
tween the perceived fair market value
of the foreclosed premises prior to
foreclosure and amount actually real-
ized upon foreclosure”); Ehrlich,
Avoidance of Foreclosure Sales as
Fraudulent Conveyances: Accommo-
dating State and Federal Objectives,
71 Va. L. Rev. 933 (1985) (“contempo-
rary foreclosure procedures are poor-
ly designed to maximize sales price”);
Washburn, The Judicial and Legisla-
tive Response to Price Inadequacy in
Mortgage Foreclosure Sales, 53 S.
Cal. L. Rev. 843 (1980); G. Nelson &
D. Whitman, Real Estate Finance
Law § 8.8 (3d ed. 1994). In an empiri-
cal study of judicial foreclosure prices
and resales in one New York county,
Professor Wechsler has gone so far to
conclude that

foreclosure by sale frequently oper-
ated as a meaningless charade, pro-
ducing the functional equivalent of
strict foreclosure, a process aban-
doned long ago. Mortgagees ac-
quired properties at foreclosure
sales and resold them at a signifi-
cant profit in a large number of

cases. ... In short, ... foreclosure
by sale is not producing its intend-
ed results, and in many cases is
yielding unjust and inequitable re-
sults.

Wechsler, Through the Looking
Glass: Foreclosure by Sale as De
Facto Strict Foreclosure—An Empir-
ical Study of Mortgage Foreclosure
and Subsequent Resale, 70 Cornell L.
Rev. 850, 896 (1985). See Resolution
Trust Corp. v. Carr, 13 F.3d 425 (Ist
Cir. 1993) (“It is common knowledge
in the real world that the potential
price to be realized from the sale of
real estate, particularly in a reces-
sionary period, usually is consider-
ably lower when sold ‘under the ham-
mer’ than the price obtainable when
it is sold by an owner not under
distress and who is able to sell at his
convenience and to wait until a pur-
chaser reaches his price.”).

For a consideration of why foreclo-
sure sales do not normally bring fair
market value, see Nelson, Deficiency
Judgments After Real Estate Fore-
closures in Missouri: Some Modest
Proposals, 47 Mo. L. Rev. 151, 152
(1982); Johnson, Critiquing the Fore-
closure Process: An Economic Ap-
proach Based on the Paradigmatic
Norms of Bankruptey, 79 Va. L. Rev.
959, 966-72 (1993); Washburn,. The
Judicial and Legislative Response to
Price Inadequacy in Mortgage Fore-
closure Sales, 53 So. Cal. L. Rev. 843,
848-851 (1980); Carteret Savings &
Loan Assm v. Davis, 521 A.2d 831,
835 (N.J.1987) (“[I]t is likely that the
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low turnout of third parties who actu-
ally buy property at foreclosure sales
reflects a general conclusion that the
risks of acquiring an imperfect title
are often too high”).

Until recently, claims of foreclosure
price inadequacy commonly arose in
the context of mortgagor bankruptey
proceedings. Debtors in possession
and bankruptey trustees frequently
challenged pre-bankruptey foreclo-
sure sales as constructively fraudu-
lent transfers under § 548 of the
Bankruptey Code. See 11 U.S.C.
§ 548. Under the latter section, a
trustee or a debtor in possession may
avoid a transfer by a debtor if it can
be established that (1) the debtor had
an interest in property; (2) the trans-
fer took place within a year of the
bankruptey petition filing; (3) the
debtor was insolvent at the time of
the transfer or the transfer caused
insolvency; and (4) the debtor re-
ceived “less than a reasonably equiva-
lent value” for the transfer. 11 U.S.C.
§ 548(2)(2)(A). In Durrett v. Wash-
ington National Ins. Co., 621 F.2d 201

- (5th Cir.1980), a controversial deci-

sion by the United States Court of
Appeals for the Fifth Circuit, the
court used the predecessor to
§ 548(a) to find, for the first time,
that a foreclosure proceeding that
otherwise complied with state law
could be set aside if the sale price did
not represent “reasonably equivalent
value.” In dictum the court suggested
that a foreclosure price of less than
70 percent of fair market value failed
to meet the “fair equivalency” test.
Several other federal courts adopted
Durrett. See, e.g., In re Hulm, 738
F.2d 823 (8th Cir.1984); First Federal
Savings & Loan Ass'n of Warner
Robbins v. Standard Building Associ-
ates, Ltd., 87 B.R. 221 (N.D.Ga.1988),
1 G. Nelson & D. Whitman, Real

§ 8.3

Estate Finance Law § 8.17 & notes
10-17 (3d ed. 1993).

Other courts, while rejecting a
“bright line” 70 percent test, en-
dorsed Durrett as a general principle,
but adopted the view that “in defining
reasonably equivalent value, the court
should neither grant a conclusive pre-
sumption in favor of a purchaser at a
regularly conducted, mnoncollusive
foreclosure sale, nor limit its inquiry
to a simple comparison of the sale
price to the fair market value. Rea-
sonable equivalence should depend on
all the facts of each case.” Matter of
Bundles, 856 F.2d 815, 824 (7th Cir.
1988). Dusrrett was the subject of sig-
nificant scholarly commentary. See,
e.g., Baird & Jackson, Fraudulent
Conveyance Law and Its Proper Do-
main, 38 Vand. L. Rev. 829 (1985);
Henning, An Analysis of Durrett and
Its Impact on Real and Personal
Property Foreclosures: Some Pro-
posed Modifications, 63 N.C. L. Rev.
257 (1984); Zinman, Noncollusive
Regularly Conducted Foreclosure
Sales: Involuntary Nonfraudulent
Transfers, 9 Cardozo L. Rev. 581
(1987). The Ninth Circuit, however,
rejected Durrett and its variations
and held, in a case where the foreclo-

‘sure price was allegedly less than 60

percent, of the real estate’s fair mar-
ket value, “that the price received at
a noncollusive, regularly- conducted
foreclosure establishes irrebuttably
reasonably equivalent value” under
§ 548. In re BFP, 974 F.2d 1144 (9th
Cir.1992). See also Matter of Winshall
Settlor's Trust, 758 F.2d 1136 (6th
Cir.1985).

The United States Supreme Court,
in a 5-4 decision, affirmed the Ninth
Circuit and rejected Durrett and its
progeny:

[Wle decline to read the phrase

“reasonably equivalent value” ...
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to mean, in its application to fore-
closure sales, either “fair market
value” or “fair foreclosure price”
(whether caleulated as a percent-
age of fair market value or other-
wise). We deem, as the law has
always deemed, that a fair and
proper price, or a “reasonably
equivalent value,” for foreclosed
property, is the price in fact re-
ceived at the foreclosure sale, so
long as all the requirements of the

State’s foreclosure law have been
complied with.

BFP v. Resolution Trust Corp., 511
U.S. 531, 545, 114 S.Ct. 1757, 1765,
128 L.Ed.2d 556 (1994). As a result,
§ 548 of the Bankruptey Code now
provides no basis for invalidating
state foreclosure sales based on inad-
equacy of the price.

The Durrett principle has been re-
jeeted in another important context,
the Uniform Fraudulent Transfer Act
(UFTA), promulgated by the Nation-
al Conference of Commissioners on
Uniform State Laws in:1984. Because
of a fear that bankruptey judges and
state courts would interpret state
fraudulent conveyance law as incorpo-
rating Durrett principles, the UFTA
provides that “a person gives a rea-
sonably equivalent value if the person
acquires an interest of the debtor in
an asset pursuant to a regularly econ-
ducted, noncollusive foreclosure sale
or execution of a power of sale ...
under a mortgage, deed of trust or
security agreement.” U.F.T.A. § 3(b).
The UFTA has been adopted by at
least 30 states. See TA Uniform Laws
Ann. 170 (1993 Supp.).

For suggestions for statutory re-
form of the foreclosure process, see
Goldstein, Reforming the Residential
Foreclosure Process, 21 Real Est. L.
J. 286 (1993); Johnson, Critiquing the
Foreclosure Process: An FEconomie
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Approach Based on the Paradigmatic
Norms of Bankruptey, 79 Va. L. Rev.
959 (1993); Nelson, Deficiency Judg-
ments After Real Estate Foreclo-
sures in Missouri: Some Modest Pro-
posals, 47 Mo. L. Rev. 151 (1982).

The United States Supreme Court
has yet to resolve whether an inade-
quate foreclosure sale price may un-
der some circumstances be the basis
for a preference attack under § 547
of the Bankruptey Code. At least four
cases hold that, assuming the mortga-
gor was insolvent at the time of fore-
closure, a mortgagee foreclosure pur-
chase for the amount of the mortgage
obligation or less within 90 days of a
mortgagor bankruptey petition is a
voidable preference to the extent that
real estate was worth more than the
mortgage obligation at the time of the
foreclosure sale. See In re Park
North Partners, Ltd., 80 B.R. 551
(N.D.Ga.1987); In re Winters, 119
B.R. 283 (Bankr.M.D.F12.1990); In re
Wheeler, 34 B.R. 818 (Bankr.N.D.Ala.
1983); Matter of Fountain, 32 B.R.
965 (Bankr.W.D.Mo0.1983). Cf. In re
Quinn, 69 B.R. 776 (Bankr.W.D.Tenn.
1986) (foreclosure sale not a prefer-
ence because mortgagor was not in-
solvent at time of the foreclosure
sale). On the other hand, the United
States Court of Appeals for the Ninth
Circuit and at least one other court
have rejected this use of § 547. See
In re Ehring, 900 F.2d 184 (9th Cir.
1990); First Federal Savings & Loan
Assoe. of Warner Robbins v. Stan-
dard Building Associates, Ltd., 87
B.R. 221 (D.G2a.1988). See generally 1
G. Nelson & D. Whitman, Real Es-
tate Finance Law 785-788 (3d ed.
1993). For criticism of the use of the
preference approach in this context,
see Kennedy, Involuntary Fraudulent
Transfer, 9 Cardozo L. Rev. 531, 563
564 (1987).
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Application of the standard, Com-
ment b. An action to set aside a pow-
er of sale foreclosure may be brought
not only by the mortgagor or other
holder of the equity of redemption,
but also by junior lienors. See gener-
ally 1 G. Nelson & D. Whitman, Real
Estate Finance Law 537-540 (3d ed.
1993). This is also true with respect
to actions for damages for wrongful
foreclosure. Id. at 540-544.

All jurisdictions take the position
that mere inadequacy of the foréclo-
sure sale price, not accompanied by
other defects in the foreclosure pro-
cess, will not automatically invalidate
a sale. See, e.g., Security Savings &
Loan Ass'n v. Fenton, 806 P.2d 362
(Ariz.Ct.App.1990); Gordon v. South
Central Farm Credit, ACA, 446
S.E.2d 514 (Ga.Ct.App.1994); Boat-
men's Bank of Jefferson County v.
Community Interiors, Inc, 721
S.W.2d 72 (Mo.Ct.App.1986); Greater
Southwest Office Park, Ltd. v. Texas
Commerce Bank, N.A., 786 S.W.2d
386 (Tex. Ct. App. 1990); Kurtz v.
Ripley County State Bank, 785
F.Supp. 116 (E.D.Mo0.1992).

In general, courts articulate two
main standards for invalidating a
foreclosure sale based on price. First,
many courts require that, in the ab-
sence of some other defect or irregu-
larity in the foreclosure process, the
price be “grossly inadequate” before
a sale may be invalidated. See, e.g.
Estate of Yates, 32 Cal.Rptr.2d 53
(Cal. Ct. App. 1994); Moody v. Glen-
dale Federal Bank, 643 So.2d 1149
(Fla.Dist.Ct.App.1994); Gordon V.
South Central Farm Credit, ACA,
446 S.E.2d 514 (Ga.Ct.App.1994); Un-
jon National Bank v. Johnson, 617
NY.S2d 993 (N.Y.App.Div.1994);
United Oklahoma Bank v. Moss, 793
P.2d 1359 (Okla. 1990); Vend-A-Mat-
ie, Ine. v. Frankford Trust Co., 442
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A2d 1158 (Pa. Super. Ct. 1982). Sec-
ond, other courts require a disparity
between the sale price and fair mar-
ket value so gross as to “shock the
conscience of the court or raise a
presumption of fraud or unfairness.”
See, e.g., Allied Steel Corp. v. Coo-
per, 607 So.2d 113 (Miss.1992); Arm-
strong v. Csurilla, 817 P.2d 1221
(N.M.1991); Crown Life Insurance
Co. v. Candlewood, Ltd., 818 P.2d 411
(N.M.1991); Trustco Bank New York
v. Collins, 623 N.Y.S82d 642
(N.Y.App.Div.1995); Key Bank of
Western New York, N.A. v. Kessler
Graphics Corp., 608 N.Y.S.2d 21
(N.Y.App.Div.1993); Bascom Con-
struction, Inc. v. City Bank & Trust,
629 A.2d 797 (N.H.1993); Crossland
Mortgage Corp. v. Frankel, 596
N.Y.S.2d 130 (N.Y.App.Div.1993); Ve-
rex Assurance, Inc. v. AABREC, Inc,,
436 N.W.2d 876 (Wis.Ct.App.1939). A
few courts seem to conflate the fore-
going standards by holding that a
sale will be set aside only where the
price is so “grossly inadequate as to
shock the conscience.” United Okla-
homa Bank v. Moss, 793 P.2d 1359
(Okl12.1990).

At least one jurisdiction takes the
position that “[ilf the fair market val-
ue of the property is over twice the
sales price, the price is considered to
be grossly inadequate, shocking ‘the
conscience of the court’ and justifying
the setting aside of the sale.” Burge
v. Fidelity Bond & Mortgage Co., 648
A2d 414, 419 (Del.1994). At the other
extreme, one state supreme court, in
dealing with a price that was “shock-
ingly inadequate” abandoned the
“conscience shocking” standard as
“impractical” and instead held that
“[i]f a foreclosure sale is legally held,
conducted and consummated, there
must be some evidence of irregulari-
ty, misconduect, fraud, or unfairness
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on the part of the trustee or mortgag-
ee that caused or contributed to an
inadequate price, for a court of equity
to set aside the sale.” Holt v. Citizens
Central Bank, 688 S.W.2d 414, 416
(Tenn.1984). See also Security Sav-
ings & Loan Ass'n v. Fenton, 806
P.2d 362 (Ariz.Ct.App.1990).

It is unlikely that the “grossly in--
adequate” and “shock the conscience”
standards differ materially. However,
this section adopts the former stan-
dard on the theory that in form, if not
in substance, it may afford a court’
somewhat greater flexibility in close
cases to invalidate a foreclosure sale
than does its “shock the conscience”
counterpart.

Tllustrations 1-4 establish that only
rarely will a court be justified in in-
validating a foreclosure sale based on
substantial price disparity alone.
Courts routinely uphold foreclosure
sale prices of 50 percent or more of
fair market value. See, e.g., Danbury
Savings & Loan Ass'n v. Hovi, 569
A2d 1143 (Conn. App. Ct. 1990);
Moody v. Glendale Federal Bank, 643
So2d 1149 (Fla.Dist.Ct.App.1994);
Guerra v. Mutual Federal Savings &
Loan Ass'n, 194 So.2d 15 (Fla.Ct.App.
1967); Union National Bank v. John-
son, 617 N.Y.S.2d 993 (N.Y.App.Div.
1994); Long Island Savings Bank v.
Valiquette, 584 N.Y.8.2d 127
(N.Y.App.Div.1992); Glenville & 110
Corp. v. Tortora, 524 N.Y.S.2d 747
(N.Y.App.Div.1988); Zisser v. Noah
Industrial Marine & Ship Repair,
Inec., 514 N.Y.S.2d 786 (N.Y.App.Div.
1987); S & T Bank v. Dalessio, 632
A.2d 566 (Pa. Super. Ct. 1993); Ce-
drone v. Warwick Federal Savings &
Loan Ass'n, 459 A.2d 944 (R.1.1983);
Federal Deposit Ins. Corp. v. Ville-
maire, 849 F.Supp. 116 (D.Mass.
1994); Kurtz v. Ripley County State
Bank, 785 F.Supp. 116 (E.D.Mo.

1992). But see Murphy v. Financial
Development Corp., 495" A.2d 1245
(N.H.1985) (sale price of 59% of fair
market value indicated failure of due
diligence on part of foreclosing mort-
gagee in exercising power of sale).

Moreover, courts usually uphold
sales even when they produce signifi-
cantly less than 50 percent. See, e.g.,
Hurlock Food Processors Investment
Associates v. Mercantile-Safe Deposit
& Trust Co., 633 A2d 438 (Md.Ct.
App.1993) (35% of fair market value
(FMV)); Frank Buttermark Plumbing
& Heating Corp. v. Sagarese, 500
N.YS2d 551 (N.Y.App.Div.1986)
(30% of FMV); Shipp Corp., Inc. v.
Charpilloz, 414 So.2d 1122 (Fla.Dist.
Ct.App.1982) (33% of FMV); Moeller
v. Lien, 30 CalRptr.2d 777 (Cal.Ct.
App.1994) (25% of FMV). See gener-
ally Dingus, Mortgages—Redemption
After Foreclosure Sale in Missouri,
25 Mo. L. Rev. 261, 262-63 (1960).

On the other hand, there are cases
holding that a trial court is warranted
in invalidating a foreclosure sale that
produces a price of 20 pereent of fair
market value or less. See United
Oklahoma Bank v. Moss, 793 P.2d
1359 (Okla.1990) (approximately 20%
of FMV); Crown Life Insurance Co.
v. Candlewood, Ltd, 818 P.2d 411
(N.M.1991) (15% of FMV); Rife v.
Woolfolk, 289 S.E.2d 220 (W.V2.1982)
(14% of FMV); Ballentyne v. Smith,
205 U.S. 285, 27 S.Ct. 527, 51 L.Ed.
203 (1907) (14% of FMV); Polish Na-
tional Alliance v. White Eagle Hall
Co., Inc., 470 N.Y.S.2d 642 (N.Y.App.
Div.1983) (“foreclosure sales at prices
below 10% of value have consistently
been held unconscionably low”). Ac-
cording to the New Mexico Supreme
Court, when the price falls into the
10-40 percent range, it should not be
confirmed “absent good reasons why
it should be.” Armstrong v. Csurilla,
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817 P.2d 1221, 1234 (N.M.1991). A
Mississippi decision takes the position
that a sale for less than 40 percent of
fair market value “shocks the con-
science.” Allied Steel Corp. v. Cooper,
607 So.2d 113, 120 (Miss.1992). One
commentator maintains that there “is
general agreement at the extremes as
to what constitutes gross inadequacy.
Sale prices less than 10 percent of
value are generally held grossly inad-
equate, whereas those above 40 per-
cent are held not grossly inadequate.”
Washburn, The Judicial and Legisla-
tive Response to Price Inadequacy in
Mortgage Foreclosure Sales, 53 So.
Cal. L. Rev. 843, 866 (1980).

On rare occasions, a trial court may
abuse its discretion in confirming a
grossly inadequate price. See First
National Bank of York v. Critel, 555
N.W.2d 773 (Neb.1996) (reversing tri-
al court’s confirmation of a foreclo-
sure sale that yielded 14% of ap-
praised value).

Illustration 6 takes the position
that a court may properly take into
account that senior liens under some
circumstances may make bidding at a
junior foreclosure sale an especially
precarious enterprise, and may thus
be warranted in upholding the sale of
the mortgagor’s equity for an amount
that would otherwise be deemed
grossly inadequate. Support for this
approach is found in Allied Steel
Corp. v. Cooper, 607 So.2d 113, 120
(Miss.1992). See also Deibler v. Atlan-
tic Properties Group, Inc., 652 A.2d
553, 558 (Del.1995); Briehler v. Posei-
don Venture, Ine., 502 A.2d 821, 822
(R.1.1986).

The “grossly inadequate” standard
applied by this section is measured
by reference to the fair market value
of the mortgaged real estate at the
time of the foreclosure sale. The defi-
nition of fair market value is derived

from BFP v. Resolution Trust Corp.,
511 U.S. 531, 537-538, 114 S.Ct. 1757,
1761, 128 L.Ed.2d 556 (1994), which
itself relies on Black’s Law Dictio-
nary 971 (6th ed. 1990):

The market value of ... a piece of
property is the price which it might
be expected to bring if offered for
sale in a fair market; not the price
which might be obtained on a sale
at public auction or a sale forced by
the necessities of the owner, but
such a price as would be fixed by
negotiation and mutual agreement,
- after ample time to find a purchas-
er, as between a vendor who is
willing (but not compelled) to sell
and a purchaser who desires to buy
but is not compelled to take the
particular ... piece of property.
The formulation of “fair market val-
ue” used in this section also finds
support in the definition used by the
Internal Revenue Service. Under this
approach, “fair market value” is de-
fined as:
the price at which the property
would change hands between ‘a
willing buyer and a willing seller,
neither being under any compul-
sion to buy or sell and both having
reasonable knowledge of relevant
faets. The fair market value of a
particular item of property ... is
mnot to be determined by a forced
sale price. Nor is the fair market
value ... to be determined by the
sale price of the item in a market
other than that which such item is
most commonly sold to the public.

Treas. Reg. § 20.2031-1(b).

Price inadequacy coupled with oth-
er defects, Comment c. Even if the
price is not so low as to be deemed
“grossly inadequate,” the foreclosure
sale may nevertheless be invalidated
if it is otherwise defective under state
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law. See, e.g., Rosenberg v. Smidt,
727 P.2d 778 (Alaska 1986) (sale for
28% of fair market value set aside
where trustee failed to use due dili-
gence to determine last known ad-
dress of mortgagor); Bank of Seoul &
Trust Co. v. Marcione, 244 Cal.Rptr.
1 (Cal.Ct.App.1988) (sale set aside
where foreclosure price was for one
third of fair market value and trustee
refused to recognize a higher bid
from a junior lienholder who was
present at the sale); Estate of Yates,
32 Cal.Rptr.2d 53 (Cal. Ct. App. 1994)
(sale for 12% of fair market value set
aside where trustee failed to mail no-
tice of default to executor); Whitman
v. Transtate Title Co., 211 Cal.Rptr.
582 (Cal.Ct.App.1985) (sale for 20% of
FMYV set aside where trustee refused
request for one-day postponement of
sale); Federal National Mortgage
Assn v. Brooks, 405 SE.2d 604
(S.C.Ct.App.1991) (sale for 3% of
FMV set aside where improper infor-
mation supplied to bidders); Kouros
v. Sewell, 169 S.E.2d 816 (Ga.1969)
(sale for 3% of FMV set aside where
_mortgagee gave mortgagor incorrect
sale date). Conversely, more than
nominal price inadequacy must exist
notwithstanding other defects in the
sale process in order to establish the
requisite prejudice to sustain an at-
tack on the sale. See Cragin Federal
Bank For Savings v. American Na-
tional Bank & Trust Co. of Chicago,
633 N.E.2d 1011 (Il App. Ct. 1994).

Tllustration 11 is based in part on
Bank of Seoul & Trust Co. v. Mar-
cione, 244 Cal.Rptr. 1 (Cal.Ct.App.
1988).

It is not uncommon for the mort-

gagee, rather than the mortgagor or a
junior lienor, to attempt to set aside a
sale based on an inadequate price.
Note that in this setting, the real
estate not only will be sold for less

MORTGAGES
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than fair market value, but usually,
though not always, for a price that
will not qualify as “grossly inade-
quate.” Moreover, the foreclosure
proceeding itself is normally not de-
fective under state law. Rather, the
mortgagee intends to enter a higher
bid at the sale, but because of mis-
take or negligence on its part, actual-
ly makes a lower bid and a third
party becomes the successful pur-
chaser. Courts are deeply divided on
this issue. Some take the position
that mistake or negligence on the
mortgagee’s part should be treated as
the functional equivalent of a defect
under state law. As a result, these
courts reason, the inadequate price
plus the mistake or negligence are
sufficient to justify setting aside the
sale. See Burge v. Fidelity Bond &
Mortgage Co., 648 A.2d 414 (Del
1994) (sale for 71% to 80% of FMV
set aside based on mistaken bid by
mortgagee); Alberts v. Federal Home
Loan Mortgage Corp., 673 So.2d 158
(Fla.Dist.Ct.App.1996) (affirming trial
court that set aside a foreclosure sale
after mortgagee’s agent, through a
mistake in communications, entered a
bid of $18,995, instead of $118,995
and property was sold to third party
for a grossly inadequate " $19,000);
RSR Investments, Inc. v. Barnett
Bank of Pinellas County, 647 So.2d
874 (Fla.Dist.Ct.App.1994) (sale for
6% of FMV set aside because mort-
gagee inadvertently failed to appear
at the sale); Crown Life Insurance
Co. v. Candlewood, Ltd., 818 P.2d 411
(N.M.1991) (sale for 15% to 23% of
FMV set aside based on mistaken bid
by mortgagee). Other courts, howev-
er, have less sympathy for the mort-
gagee in this setting. See Wells Far-
go Credit Corp. v. Martin, 605 So.2d
531 (Fla.Dist.Ct.App.1992) (trial court
refusal to set aside sale affirmed even
though mortgagee’s agent, through a
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misunderstanding, entered bid of
$15,500 instead of $115,000 and prop-
erty was sold to another for the
grossly inadequate amount of
$20,000); Mellon Financial Services
Corp. #7 v. Cook, 585 So.2d 1213
(La.Ct.App.1991) (sale upheld even
though attorney for mortgagee, who
was deaf in his right ear, failed to bid
higher against a third party because
he “contributed to the problem by not
positioning himself in a more favor-
able position, considering his hearing
disability.”); Crossland Mortgage
Corp. v. Frankel, 596 N.Y.S.2d 130
(N.Y.App.Div.1993) (sale to mortga-
gor's father for 28% to 34% of FMV
upheld even though erroneous bid-
ding instructions to mortgagee'’s
agent caused him to cease bidding
prematurely). According to the Cross-
land court, “[mortgagee’s] mistake
was unfortunate, [but] it did not pro-

vide a basis to invalidate the sale
which was consummated in complete
accord with lawful procedure
since the mistake was unilateral on
[mortgagee's] part.” Id. at 131.

On balance, the latter approach to
mortgagee mistake seems preferable.
In general, third party bidding should
be encouraged, and this section re-
flects that policy by making it ex-
tremely difficult to invalidate foreclo-
sure sales based on price inadequacy
alone. Where the foreclosure process
itself complies with state law and the
other parties to the process have not
engaged in fraud or similar unlawful
conduct, courts should be especially
hesitant to upset third party expecta-
tions. This is especially the case
where, as here, mortgagees can easily
protect themselves by employing sim-
ple common-sense precautions.

§ 8.4 Foreclosure: Action for a Deficiency

(a) If the foreclosure sale price is less than the un-

paid balance of the mortgage obligation, an action may be
brought to recover a deficiency judgment against any
person who is personally liable on the mortgage obli-
gation in accordance with the provisions. of this section. .

(b) Subject to Subsections (c¢) and (d) of this section,
the deficiency judgment is for the amount by which the
mortgage obligation exceeds the foreclosure sale price.

(e) Any person against whom such a recovery is
sought may request in the proceeding in which the action
for a deficiency is pending a determination of the fair
market value of the real estate as of the date of the
foreclosure sale.

(d) If it is determined that the fair market value is
greater than the foreclosure sale price, the persons
against whom recovery of the deficiency is sought are
entitled to an offset against the deficiency in the amount
by which the fair market value, less the amount of any
liens on the real estate that were not extinguished by the
foreclosure, exceeds the sale price.
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Pooling and Servicing Agreement (PSA).%2 Surprisingly, many
courts have held that borrowers do not have standing to make
this type of claim, because they were not parties to or intended
third party beneficiaries of the assignment or the PSA Recogniz-
ing that allowing a foreclosure by a person that does not own the
note and mortgage may subject the borrower to multiple actions,
other courts have held that the borrower does have standing to
make this type of claim.* However, the borrower may have stand-
ing only if the alleged defect caused the assignment to be void,
rather than merely voidable.®® If the defect makes the assign-
ment voidable, the assignor, rather than the borrower, has the
right to decide whether to extinguish the assignment.

§7:21 Defective power of sale foreclosure—“Void-
voidable” distinction

-

The next section examines a variety of defects that provide
grounds for setting aside a power of sale foreclosure, but we
should first consider those defects from a broader perspective.
Generally, defects in the exercise of a power of sale can be
categorized in at least three ways—void, voidable, or
inconsequential.

Some defects are so substantial that they render the sale void.
In this situation, neither legal nor equitable title transfers to the
sale purchaser or subsequent grantees, except perhaps by adverse

62E.g., Schwend v. U.S. Bank,
N.A., 2013 WL 686592 (E.D. Mo.
2013); Kilpatrick v. U.S. Bank, NA,
2013 WL 4525571 (S.D. Cal. 2013); In
re Washington, 468 B.R. 846, 76 U.C.C.
Rep. Serv. 2d 289 (Bankr. W.D. Mo.
2011), aff'd, 2012 WL 4483798 (W.D.
Mo. 2012).

®E.g., Wells Fargo Bank, N.A. v.
Strong, 149 Conn. App. 384, 2014 WL
1364994 (Conn. Ct. App. 2014);
Schwend v. U.S. Bank, N.A., 2013 WL
686592 (E.D. Mo. 2013); Palffy v. BSI
Financial Services, Inc., 2013 WL
4718931 (E.D. Mich. 2013); Kilpatrick
v. U.S. Bank, NA, 2013 WL 4525571
(8.D. Cal. 2013); In re Washington,
468 B.R. 846, 76 U.C.C. Rep. Serv. 2d
289 (Bankr. W.D. Mo. 2011), affd,
2012 WL 4483798 (W.D. Mo. 2012).

$Murphyv. Aurora Loan Services,
LLC, 699 F.3d 1027 (8th Cir. 2012), as

corrected, (Nov. 28, 2012) and cert.
denied, 133 S. Ct. 2358, 185 L. Ed. 2d
1068 (2013); Ball v. Bank of New York,
2012 WL 6645695 (W.D. Mo. 2012)
(not reported in F. Supp. 2d); In re
Bailey, 468 B.R. 464 (Bankr. D. Mass.
2012).

65Reina\gel v. Deutsche Bank Nat.
Trust Co., 722 F.3d 700 (5th Cir.
2013), opinion amended and
superseded on reh’g, 735 F.3d 220 (5th
Cir. 2013) (strangely, the court held
that the borrower could not assert a
claim based on the PSA but that it
could assert defects in the assignment
that rendered it void); Glaski v. Bank
of America, National Association, 218
Cal. App. 4th 1079, 160 Cal. Rptr. 3d
449 (5th Dist. 2013); Wells Fargo
Bank, N.A. v. Erobobo, 39 Misc. 3d
1220(A), 972 N.Y.S.2d 147 (Sup 20183).
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9. Based on Miles Bauer's business records, Alessi & Koenig, LLC returned the
$1,494.50 check to Miles Bauer. A copy of a screenshot containing the relevant case
management note confirming the check was returned is attached as Exhibit 4.

FURTHER DECLARANT SAYETH NOT.

Date: ! /’ ‘I/IS"

. / -
Declarant‘,,:[)x./vﬁ: /£ . ”7/ %9

A notary public or other officer completing this certificate verifies only the
identity of the individual who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or validity of that document.

State of California

Orq
County of an’ 115]; £

Subscribed and sworn to (or affirmed) before me on this / 7"'Wday of ‘:;)»J/A? , 2015,
by Do g las £ Mle S , proved to me on the basis of satisfactory evidence to be
(Name of Signer)

the person who appeared before me.

Signature QMB . 70)(-4»\)&\ (Seal)

(Signature of Notary Public)

2 o o
hdtbs s o o o o
o

oo

ARLENE D, MARTIN
Commission # 2078306 t
Notary Public - California 2

Los Angeles County 2

My Comm. Expires Sep 5, 2018

(34484436;1)
Page 3 of 3
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DOUGLAS E. MILES
Also Admitted in California &
Iihnois
JEREMY T. BERGSTROM
Also Admitted 1n Anizona
GINA M, CORENA
ROCK K. JUNG
KRISTA J. NIELSON
JORY C, GARABEDIAN
THOMAS M. MORLAN
Admitted in Califomnia
STEVEN E. STERN
Admitted in Arizona & lllinois
ANDREW I, PASTWICK
Also Admitted 1n Anzona &
Califomia
PATERNO C. JURANI

MILES, BAUER, BERGSTROM & WINTERS. LLP.

ATTORNFEYS AT 1AW SINCI 19858

2200 Paseo Verde Pkwy.. Suite 250
Henderson., NV 89052
Phone: (702) 369-5960
Fax: (702) 942-0411

CALIFORNIA OFFICE
123) E. Dyer Road, Suite 100
Santa Ana, CA 92705

Phone (714) 481-9100

Fax (714)481-914)

RICHARD J. BAUER, JR.
FRED TIMOTHY WINTERS
KEENAN E. McCLENANAN
MARK I, DOMEYER
Also Adimitted in the District of
Columbia & Virginia
TAMI S, CROSBY
1. BRYANT JAQUEZ
VY T, PHAM
HADI R, SEYED-ALI
BRIAN 11 TRAN
CORI B. JONES
CATHERINE K. MASON

CHRISTINE A. CHUNG
HANN T, NGUYEN

S. SHELLY RAISZADEN
SHANNON C. WILLIAMS
LAWRENCE R. BOIVIN
RICK J, NEHORAOFF
BRIAN M. LUNA

November 21, 2012

Country Gardens Owners' Association
¢/o The Alessi & Koenig, LLC

9500 West Flamingo Rd., Ste. 205
Las Vegas, NV 89147

Re:  Property Address: 5316 Clover Blossom Court, North Las Vegas. NV 89031
MBBW File No.:  12-H2280

Dear Sir or Maddm:

This letter is written in response to your Notice of Sale with regard to the HOA assessments purportedly owed on the
above described real property. This firm represents the interests of MERS as nominee for Bank of America, N.A,, as
successor by merger to BAC Home Loans Servicing, LP (hereinafier "BANA™) with regard to these issues. BANA is the
beneficiary/servicer of the first and second deed of trust loans sccured by the property,

As you know, NRS 116.3116 governs liens against units for assessments. Pursuant to NRS | 16.3116:

The association has a lien on a unit for:

any penalties, fees, charges, late charges, fines and interest charged pursuant to paragraphs () to (n), inclusive,
of subsection 1 of NRS 116.3102 are enforceable as assessuents under this section

While the HOA may claim a lien under NRS 116.3102 Subscction (1), Paragraphs (j) through (n) of this Statute clearly
provide that such a lien is JUNIOR to first deeds of trust to the extent the lien is for fees and charges imposed for
collection and/or attorney fees, collection costs, late fees, service charges and interest. See Subsection 2(b) of NRS
116.3116, which states in pertinent part:
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2. A lien under this section is priov 1o all other liens and encumbrances on a unit except:

(b) A first security interest on the unit recorded befure the date on w hich the assessment sought to be enforeed
became delinguent. ..

The lien is also prior to all sccurity interests deseribed in paragraph (b) to_the extent ol the assessments lor
common_expenses...which would _have become due in the absence ol _aceeleration during the 9 months
immediately preceding institution ol an action (o enforee the lien.

Subscetion 2b of NRS 116.3116 clearly provides that an HOA lien “1s prior to all other liens and encumbrances on a unit
except: a first seeurity interest on the unit...” But such a lien is prior 1o a lirst security interest to the extent of the
assessments for common expenses which would have become due during the 9 months belore institution of an action to
enforee the lien.

Based on Section 2(b). a portion of your HOA lien is arguably senior 1o BANA's Tirst deed of trust. specilically the nine
months of assessments for common expenses incurred before the date of your natice of delinquent assessment. For
purposes of calculating the nine-month period, the trigger date is the date the HOA sought 1o enforee its lien. It is anclear,
based upon the information known to date, what amount the nine months” ol common assessments pre-dating the NOD
actually are. That amount, whatever it is, is the amount BANA should be required to rightfully pay to fully discharge its
obligations (o the HOA per NRS 116.3102 and my client hereby offers 10 pay that sum upon presentation ol adequate
prool ol the same by the HOA.

Please let me know what the status of the Foreelosure sale that is scheduled for November 28, 2012, My client does not
want these issues 1o become further exacerbated by a wrongful HOA sale and it is my client’s goal and intent to have
these issues resolved as soon as possible, Please refrain from taking further action to enforce this HOA lien until my
client and the HOA have had an opportunity to speak to atempt to fully resolve all issues.

Thank you for your time and assistance with this mater. | may be reached by phone directly at (702) 942-0413. Please
fax the breakdown of the HOA arrears to my attention at (702) 942-0411. [ will be in touch as soon as I've reviewed the
same with BANA,

Sineerely,

MILES, BAUER, BERGSTROM & WINTERS, L1.P

(=g~

Paterno C. Jurani. Esq.
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*+% Admitted (o the Nevadu und California Bar

DAVID ALESSI*
THOMAS BAYARD *
ROBERT KOENIG**
RYAN KERBOW***
* Admitted to the Colifornia Bar

** Admilted 10 the California, Nevads
and Coloradn Bars

9500 W. Flamingo Road, Suite 205
Las Vegas, Nevada 89147
Telephone: 702-222-4033
Facsimile: 702-222-4043

www.alessikoenig.com

ADDITIONAL OFFICES IN

AGOURA HILLS, CA
PHONE; 818- 735-9600

RENQ NV
PHONE: 775-626-2323
&

DIAMOND BAR CA
PHONE: 909:861+8300

FACSIMILE COVER LETTER

To: A Bhame Re: 5316 CLOVER BLOSSOM CT/HO #30488
From: Date: Tuesday, November 27, 2012
Fax No.: Pages: |2, including cover

HO & 30488

Dear A Bhame:

This cover will serve as an amended demand on behall of Country Gardens Owners' Assocation for the above referenced escrow,
property located at 5316 CLOVER BLOSSOM CT. North Las Vegas, NV, The total amount due through December 15, 20121s
$4,186.00. The breakdown of fees, interest and costs is as follows:

Please be advised that Alessi & Koenig, LLC is a debt collector that is attempting to collect a debt and any information
obtained will be used for that purpose.

Pre NOD

Release of Lien

Demand Fece

Attorney Fees

Pre-Notice of Trustee Sale
Notice of Delinquent Assessment Lien - Nevada $275.00

$90.00

$30.00

$150.00

(1.5) $360.00
$90.00

Notice of Default $345.00
Notice of Trustee Sale $275.00
Foreclosure Fee $150.00
Total $1,765.00
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DAVID ALESSI*
THOMAS BAYARD *
ROBERT KOENIG**
RYAN KERBOW***
* Admitted to the California Bar

** Admitted to the Californiu, Nevada
and Colorado Bars

“s* Admitted 1o the Nevada und California Bur

-

CONOMPON

Attorney and/or Trustees fees:

Notary, Recording, Copies, Mailings, and PACER
Assessments Through December 15, 2012

Late Fees Through December 15, 2012

Fines Through November 27, 2012

Interest Through December 15, 2012

RPIR-GI Report

Title Research (10-Day Mailings per NRS 116,31163)
Management Company Advanced Audit Fee

A Multi-Jurisdictional Law Firm
9500 W. Flamingo Road, Suite 205

Las Vegas, Nevada 89147

Telephone: 702-222-4033

Facsimile: 702-222-4043
www.alessikoenig.com

FACSIMILE COVER LETTER

10. Management Account Setup Fee
11. Publishing and Posting of Trusiee Sale

13. Conduct Foreclosure Sale
14. Capital Contribution
15. Progress Payments:

Sub-Total:

Less Payments Received:

Total Amount Due:

ADDITIONAL OFFICES IN

AGOURA HILLS, CA
PHONE: 818. 735-9600

RENO NV
PHONE: 775-626-2323
&

DIAMOND BAR CA
PHONE: 909-861-8300

C $1,765.00
C. $350.00
$1,189.00
P $22.00
$0.00
$0.00

C $85.00
¢ $275.00
¢, $200.00
$0.00

¢ $175.00
—$125.00
$0.00
$0.00

$4,186.00
$0.00

$4,186.00

Please have a check in the amount of $4,186.00 made payable to the Alessi & Koenig, LLC and mailed 1o the above listed
NEVADA address. Upon receipt of payment a release of lien will be drafted and recorded. Please contact our office with any

questions.

Please be advised that Alessi & Koenig, LLC is a debt collector that is attempting to collect a debt and any information

obtained will be used for that purpose.
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COUNTRY GARDEN
RUN DATE: 08/06/2012 ACCOUNT HISTORY REPORT PAGE: 1
FOR THE PERIOD 01/01/2012 TO 08/31/2012
SINGLE OWNER

000029-01 PERFECT STORM, /O DENNIS&JOANNE JOHNSON 5316 CLOVER BLOSSOM CT
STOP PAYMENT

TRX_DATE DESCRIPTION CHARGES CREDITS BALANCE
12/31/2011 BEGINNING BALANCE 490.50
01/01/2012 MONTHLY ASSESSMENTS e 55,00 545.50
01/31/2012 LATE FEE ¢ 5.50 551.00
02/01/2012 MONTHLY ASSESSMENTS 55.00 606.00
03/01/2012 MONTHLY ASSESSMENTS 55.00 661.00
03/02/2012 LATE FEE 5.50 666.50
03/31/2012 LATE FEE 5.50 §72.00
04/01/2012 MONTHLY ASSESSMENTS 55.00 727.00
05/01/2012 MONTHLY ASSESSMENTS 55.00 - 782.00
05/01/2012 LATE FEE 5.50 787.50
05/31/2012 LATE FEE : 5.50 793.00
06/01/2012 MONTHLY ASSESSMENTS 55.00 848.00
07/01/2012 MONTHLY ASSESSMENTS 55.00 903.00
07/01/2012 LATE FEE 5.50 908.50
07/31/2012 LATE FEE ) 5.50 914.00
08/01/2012 MONTHLY ASSESSMENTS 55.00 969.00
1 OWNERS - REPORT BALANCE AS OF: 08/31/2012 969.00:

OEgessment @\xﬁﬁ‘
LQQ:C -@ee, = ci)(.s

Cotlectiovy % 850~ 3 "'
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DOUGLAS E. MILES CALIFORNIA OFFICE
Also Admitied in California & 1231 E. Dyer Road, Suite 100
Iinois Santa Ana, CA 92705
JEREMY T. BERGSTROM Phone: (714) 481-9100
Also Admitted in Arizona Fax: (714) 481-9141
GINA M. CORENA
ROCK K. JUNG RICHARD J. BAUER, JR.
KRISTA J. NIELSON FRED TIMOTHY WINTERS
JORY C. GARABEDIAN MILES, BAUER, BERGSTROM & WINTERS, LLP KEENAN E. McCLENAHAN
THOMAS M. MORLAN Y : MARK T. DOMEYER
Admitted in California ATTORNEYS AT 1AW SINCE Y983 ‘Also Admitted in the District of
STEVEN E. STERN Columbia & Visginia
Admitted in Arizona & lllinois - TAMI S, CROSBY
ANDREW H. PASTWICK 2200 Paseo Verde Pkwy., Suite 250 L. BRYANT JAQUEZ
Also Admitted in Arizono & VY T. PHAM
California Henderson, NV 89052 HADI R. SEYED-ALI
PATERNO C. JURANI Phone: (702) 369-5960 BRIAN H. TRAN
ANNA A. GHAJAR
Fax: (702) 369-4955 CORI B, JONES

CATHERINE K. MASON
CHRISTINE A, CHUNG
HANH T. NGUYEN
THOMAS B, SONG

S, SHELLY RAISZADEH
SHANNON C, WILLIAMS
ABTIN SHAKOURI
LAWRENCE R. BOIVIN
RICK J. NEHORAOFF
BRIAN M. LUNA

December 6, 2012

ALESSI & KOENIG, LLC
9500 W. FLAMINGO ROAD, SUITE 100
LAS VEGAS, NV 89147

Re:  Property Address: 5316 Clover Blossom Court
Account ID: 30488
LOAN #: BR?260
MBBW File No. 12-H2280

Dear Sir/Madame:

As you may recall, this firm represents the interests of Bank of America, N.A., as successor by merger to
BAC Home Loans Servicing, LP (hereinafier “BANA”) with regard to the issues set forth herein. We
have received correspondence from your firm regarding our inquiry into the “Super Priority Demand
Payoff” for the above referenced property. The Statement of Account provided by you in regards to the
above-referenced address shows a full payoff amount of $4,186.00. BANA is the beneficiary/servicer of
the first deed of trust loan secured by the property and wishes to satisfy its obligations to the HOA.
Please bear in mind that:

NRS 116.3116 governs liens against units for assessments. Pursuant to NRS 116.3116:
The association has a lien on a unit for:

any penallies, fees, charges, late charges, fines and interest charged pursuant to paragraphs (j) to
(n), inclusive, of subsection 1 of NRS 116.3 102 are enforceable as assessments under this section

While the HOA may claim a lien under NRS 116.3102 Subsection (1), Paragraphs (j) through (n) of this
Statute clearly provide that such a lien is JUNIOR to first deeds of trust to the extent the lien is for fees
and charges imposed for collection and/or attorney fees, collection costs, late fees, service charges and
interest. See Subsection 2(b) of NRS 116.3116, which states in pertinent part:
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IN THE SUPREME COURT OF THE STATE OF NEVADA

U.S. BANK, N.A,,
Appellant,

VS.

5316 CLOVER BLOSSOM CT.
TRUST and COUNTRY GARDEN
OWNERS ASSOCIATION,

Case No. 75861

Respondents.

APPEAL

Electronically Filed
Oct 25 2018 09:59 a.m.
Elizabeth A. Brown
Clerk of Supreme Court

from the Eighth Judicial District Court, Department XXIV

The Honorable Jim Crockett, District Judge
District Court Case No. A-14-704412-C

APPELLANT’S APPENDIX
VOLUME II

ARIEL E. STERN, ESQ.
Nevada Bar No. 8276
JARED M. SECHRIST, ESQ.
Nevada Bar No. 10439
AKERMAN LLP
1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134
Telephone: (702) 634-5000
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ALPHABETICAL INDEX TO APPELLANT’S APPENDIX

Name Volume Page
Amended Complaint 1 001
Country Garden Owners’ Association's Motion to 3 485
Dismiss the Crossclaims of U.S. Bank, National

Association

Country Garden Owners Association's Reply in 3 643
Support of Motion to Dismiss the Crossclaims of U.S.

Bank, National Association

Defendant U.S. Bank, N.A., as Trustee's Case Appeal 5 949
Statement

Defendant U.S. Bank, N.A., as Trustee's Notice of 5 946
Appeal

Findings of Fact, Conclusions of Law, and Judgment 1 198
Granting Quiet Title

Findings of Fact, Conclusions of Law, and Judgment 3 661
Minutes from April 3, 2018 Hearing on Motion for 4 908
Reconsideration

Minutes from December 12, 2017 Hearing on All 3 660
Pending Motions

Minutes from October 3, 2017 Hearing on Order 1 240
Vacating Judgment and Setting Further Proceedings

Re: The Court of Appeals Court Order Vacating

Judgment and Remanding

Motion for Summary Judgment 1 016
Motion to Dismiss Counterclaim 2 324
Notice of Completion of NRED Mediation 3 675
Notice of Entry of Findings of Fact, Conclusions of 3 680

Law
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Notice of Entry of Order Denying U.S. Bank, N.A., as
Trustee's Motion for Reconsideration Under NRCP 59

940

Notice of Entry of Order Granting Country Garden
Owners' Association's Motion to Dismiss the
Crossclaims of U.S. Bank, National Association,
Findings of Fact, Conclusions of Law, and Judgment

921

Notice of Entry of Stipulation and Order Extending
Discovery (First Request)

210

Order Denying U.S. Bank, N.A., as Trustee's Motion
for Reconsideration Under NRCP 59

936

Order Granting Country Garden Owners' Association's
Motion to Dismiss the Crossclaims of U.S. Bank,
National Association, Findings of Fact, Conclusions of
Law, and Judgment

909

Order Vacating Judgment and Setting Further
Proceedings Re: The Court of Appeals Court Order
Vacating Judgment and Remanding

205

Plaintiff's Opposition to U.S. Bank, N.A., as Trustee's
Motion for Reconsideration Under NRCP 59

898

Plaintiff's Reply in Support of Motion to Dismiss
Counterclaim

496

Reply in Support of Plaintiff's Motion for Summary
Judgment and Opposition to Countermotion for
Summary Judgment, or Alternatively, for Rule 56(F)
Relief

163

Stipulation and Order Extending Discovery (First
Request)

206

Stipulation and Order to Amend Pleading and Add
Parties

218

Supplemental Authority in Support of Motion to
Dismiss Counterclaim

616
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U.S. Bank, N.A., as Trustee's Answer to 5316 Clover 2 241
Blossom Trust's Amended Complaint, Counterclaims,
and Cross-Claims
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Attorneys for U.S. Bank, N.A., solely as
Successor Trustee to Bank of America, N.A.,
successor by merger to LaSalle Bank, N.A.,
as Trustee to the Holders of the Zuni
Mortgage Loan Trust 2006-OA1, Mortgage
Loan Pass-Through Certificates Series 2006-

OAl
EIGHTH JUDICIAL DISTRICT COURT
CLARK COUNTY, NEVADA
5316 CLOVER BLOSSOM CT TRUST; Case No.: A-14-704412-C
Plaintiff, Dept. No.:  XXIV
V. U.S. BANK, N.A., AS TRUSTEE’S

ANSWER TO 5316 CLOVER BLOSSOM
U.S. BANK, NATIONAL ASSOCIATION, | TRUST'S AMENDED COMPLAINT,
SUCCESSOR TRUSTEE TO BANK OF | COUNTERCLAIMS, AND CROSS-
AMERICA, N.A., SUCCESSOR BY MERGER | CLAIMS

TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE LOAN
PASS-THROUGH CERTIFICATES SERIES
2006-OA1; and CLEAR RECON CORPS,

Defendants.

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1,

Counterclaimant,
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V.
5316 CLOVER BLOSSOM CT TRUST;

Counter-defendant.

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1,;

Cross-claimant,
V.

COUNTRY GARDEN OWNERS’
ASSOCIATION,

Cross-defendants.

U.S. Bank, N.A., solely as Successor Trustee to Bank of America, N.A., successor by merger
to LaSalle Bank, N.A., as Trustee to the holders of the Zuni Mortgage Loan Trust 2006-OAl,
Mortgage Loan Pass-Through Certificates Series 2006-OA1 (U.S. Bank), by and through its attorneys
at the law firm AKERMAN LLP, hereby answers Plaintiff 5316 Clover Blossom CT Trust’s (Plaintiff)
Amended Complaint as follows:

ANSWER TO AMENDED COMPLAINT

1. U.S. Bank admits only that a Trustee’s Deed Upon Sale recorded on January 24, 2013
purports to convey the Property to Plaintiff. U.S. Bank specifically denies that its interest in the
Property has been extinguished. U.S. Bank further denies that Plaintiff has ever been the legal or
equitable owner of the Property.

2. U.S. Bank admits only that a Trustee’s Deed Upon Sale recorded on January 24, 2013
purports to convey the Property to Plaintiff. U.S. Bank specifically denies that its interest in the
Property has been extinguished. U.S. Bank further denies that Plaintiff has ever been the legal or
equitable owner of the Property.

3. U.S. Bank admits only that a Trustee’s Deed Upon Sale recorded on January 24, 2013
purports to convey the Property to Plaintiff. U.S. Bank specifically denies that its interest in the

2
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Property has been extinguished. U.S. Bank further denies that Plaintiff has ever been the legal or
equitable owner of the Property.

4. The allegations of Paragraph 4 relate to a recorded document that speaks for itself. To
the extent a response is required, U.S. Bank admits the allegations of Paragraph 4.

5. The allegations of Paragraph 5 relate to a recorded document that speaks for itself. To
the extent a response is required, U.S. Bank admits the allegations of Paragraph 5.

6. U.S. Bank denies the allegations of Paragraph 6.

U.S. Bank denies the allegations of Paragraph 7.

8. U.S. Bank denies the allegations of Paragraph 8.

9. The allegations of Paragraph 9 relate to a recorded document that speaks for itself. To
the extent a response is required, U.S. Bank admits the allegations of Paragraph 9.

10. U.S. Bank denies that Plaintiff is entitled to the relief requested in Paragraph 10.

11.  U.S. Bank denies that Plaintiff is entitled to the relief requested in Paragraph 11.

SECOND CLAIM FOR RELIEF

12. U.S. Bank adopts and incorporates by reference all the preceding paragraphs as though
set forth fully herein. To the extent a response is required, U.S. Bank denies the allegations of
Paragraph 12.

13. U.S. Bank denies that Plaintiff is entitled to the relief requested in Paragraph 13.

14, U.S. Bank denies that Plaintiff is entitled to the relief requested in Paragraph 14.

THIRD CLAIM FOR RELIEF

15. U.S. Bank adopts and incorporates by reference all the preceding paragraphs as though
set forth fully herein. To the extent a response is required, U.S. Bank denies the allegations of
Paragraph 15.

16. U.S. Bank denies that Plaintiff is entitled to the relief requested in Paragraph 16.

17. U.S. Bank denies that Plaintiff is entitled to the relief requested in Paragraph 17.

PRAYER FOR RELIEF

1 U.S. Bank denies that Plaintiff is entitled to the relief requested in Paragraph 1 of the

Prayer.
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2. U.S. Bank denies that Plaintiff is entitled to the relief requested in Paragraph 2 of the
Prayer.

3. U.S. Bank denies that Plaintiff is entitled to the relief requested in Paragraph 3 of the
Prayer.

4, U.S. Bank denies that Plaintiff is entitled to the relief requested in Paragraph 4 of the
Prayer.

5. U.S. Bank denies that Plaintiff is entitled to the relief requested in Paragraph 5 of the
Prayer.

AFFIRMATIVE DEFENSES

U.S. Bank asserts the following additional defenses. Discovery and investigation of this case
is not yet complete, and U.S. Bank reserves the right to amend this Answer by adding, deleting, or
amending defenses as may be appropriate. In further answer to the Amended Complaint, and by way
of additional defenses, U.S. Bank avers as follows:

FIRST AFFIRMATIVE DEFENSE

(Failure to State a Claim)
Plaintiff has failed to state facts sufficient to constitute any cause of action against U.S. Bank.

SECOND AFFIRMATIVE DEFENSE

(Void for Vagueness)
To the extent that Plaintiff’s interpretation of NRS 116.3116 is accurate, the statute, and
Chapter 116, are void for vagueness as applied to this matter.

THIRD AFFIRMATIVE DEFENSE

(Due Process Violations)
A senior deed of trust beneficiary cannot be deprived of its property interest in violation of the
Procedural Due Process Clause of the Fourteenth Amendment of the United States Constitution and

Article 1, Sec. 8, of the Nevada Constitution.
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FOURTH AFFIRMATIVE DEFENSE

(Tender, Estoppel, Laches, and Waiver)
The super-priority lien was satisfied prior to the homeowners association’s foreclosure under
the doctrines of tender, estoppel, laches, or waiver.

FIFTH AFFIRMATIVE DEFENSE

(Commercial Reasonableness and Violation of Good Faith)
The homeowners association’s foreclosure sale was not commercially reasonable, and the
circumstances of the sale of the property violated the homeowners association’s obligation of good
faith and duty to act in a commercially reasonable manner.

SIXTH AFFIRMATIVE DEFENSE

(Failure to Mitigate Damages)
Plaintiff’s claims are barred in whole or in part because of its failure to take reasonable steps
to mitigate its damages, if any.

SEVENTH AFFIRMATIVE DEFENSE

(No Standing)
Plaintiff lacks standing to bring some or all of its claims and causes of action.

EIGHTH AFFIRMATIVE DEFENSE

(Unclean Hands)
U.S. Bank avers the affirmative defense of unclean hands.

NINTH AFFIRMATIVE DEFENSE

(Plaintiff is Not Entitled to Relief)
U.S. Bank denies that Plaintiff is entitled to any relief for which it prays.
TENTH AFFIRMATIVE DEFENSE

(Failure to Do Equity)

U.S. Bank avers the affirmative defense of failure to do equity.
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ELEVENTH AFFIRMATIVE DEFENSE

(Failure to Provide Notice)

U.S. Bank was not provided proper notice of the “super-priority” assessment amounts and of
the homeowners association’s foreclosure sale, and any such notice provided to U.S. Bank failed to
comply with the statutory and common law requirements of Nevada and with state and federal
constitutional law.

TWELFTH AFFIRMATIVE DEFENSE

(Void Foreclosure Sale)
The HOA foreclosure sale is void for failure to comply with the provisions of NRS Chapter
116, and other provisions of law.

THIRTEENTH AFFIRMATIVE DEFENSE

(Federal Law)
The homeowners association’s sale is void or otherwise fails to extinguish the applicable deed
of trust because it violates provisions of the United States” Constitution and/or applicable federal law.

FOURTEENTH AFFIRMATIVE DEFENSE

(SFR Investments Cannot be Applied Retroactively)
The Deed of Trust cannot be extinguished by the HOA foreclosure sale because the Nevada
Supreme Court’s decision in SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 334 P.3d 408 (2014)
cannot be applied retroactively.

FIFTEENTH AFFIRMATIVE DEFENSE

(No Super-Priority Sale)
The Deed of Trust was not extinguished by the HOA foreclosure sale because the HOA
foreclosed on the sub-priority portion of its lien.

SIXTEENTH AFFIRMATIVE DEFENSE

(Additional Affirmative Defenses)
Pursuant to NRCP 11, U.S. Bank reserves the right to assert additional affirmative defenses in

the event discovery and/or investigation disclose the existence of other affirmative defenses.
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COUNTERCLAIMS AND CROSS-CLAIMS

GENERAL ALLEGATIONS

1. Under Nevada law, homeowners associations have the right to charge property owners
residing within the community assessments to cover the homeowners association’s expenses for
maintaining or improving the community, among other things.

2. When these assessments are not paid, the homeowners association may both impose
and foreclose on a lien.

3. A homeowners association may impose a lien for “any penalties, fees, charges, late
charges, fines and interest charged” under NRS 116.3102(1)(j)-(n). NRS 116.3116(1).

4, NRS 116.3116 makes a homeowners association’s lien for assessments junior to a first
deed of trust beneficiary’s secured interest in the property, with one limited exception: a homeowners
association’s lien is senior to a first deed of trust beneficiary’s secured interest “to the extent of any
charges incurred by the association on a unit pursuant to NRS 116.310312 and to the extent of the
assessments for common expenses based on the periodic budget adopted by the association pursuant
to NRS 116.3115 which would have become due in the absence of acceleration during the 9 months
immediately preceding institution of an action to enforce the lien[.]” NRS 116.3116(2)(c).

5. According to the Nevada Supreme Court’s decision in SFR Investments Pool 1, LLC v.
U.S. Bank, N.A., 130 Nev. Adv. Op. 75, 334 P.3d 408 (2014), if a homeowners association properly
forecloses on its super-priority lien, it can extinguish a first deed of trust. However, Country Garden
Owners’” Association’s (HOA) foreclosure in this case did not extinguish U.S. Bank’s senior deed of
trust because the foreclosure did not comply with Nevada law and was commercially unreasonable as
a matter of law. To deprive U.S. Bank of its deed of trust under the circumstances of this case would
deprive U.S. Bank of its due process rights.

The Deed of Trust and Assignment

6. On or about June 24, 2004, Dennis Johnson and Geraldine Johnson (Borrowers)
purchased real property located at 5316 Clover Blossom Court, North Las Vegas, Nevada 89031
(Property) via a loan in the amount of $147,456.00, which was secured by a deed of trust executed in

favor of Countrywide Home Loans, Inc. (Countrywide) and recorded on June 30, 2004 (Deed of
7
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Trust). Atrue and correct copy of the Deed of Trust is attached as Exhibit A.

7. This Deed of Trust was subsequently assigned to U.S. Bank via an Assignment of Deed
of Trust on June 15, 2011. This Assignment was recorded on June 20, 2011. A true and correct copy
of the Assignment is attached as Exhibit B.

8. The Borrowers defaulted under the terms of the note and Deed of Trust.

9. The Deed of Trust provides that, if the Borrowers default in paying the indebtedness
the Deed of Trust secures, or fail to perform any agreement in the note or Deed of Trust, U.S. Bank
may, upon notice to the Borrowers, declare the amounts owed under the note immediately due and
payable.

10. Following the Borrowers’ default, U.S. Bank provided Borrowers with notice of its
intent to accelerate the amounts owed under the note.

11.  Theunpaid principal balance due on the loan secured by the Deed of Trust, as of August
15, 2017, exceeds $147,145.84. This amount has increased and will continue to increase pursuant to
the terms of the note and Deed of Trust.

12.  Although U.S. Bank has demanded that Borrowers pay the amounts due under the loan,
they have failed and refused to do so, and continue to fail and refuse to do so.

The HOA Lien and Foreclosure

13. Upon information and belief, Borrowers failed to pay the HOA all amounts due to it.
On February 22, 2012, the HOA, through its agent Alessi & Koenig, LLC (HOA Trustee), recorded
a Notice of Delinquent Assessment (Lien). This Notice stated the amount due to the HOA was
$1,095.50, which included assessments, dues, interest, and fees. A true and correct copy of the Lien
is attached as Exhibit C. The Lien neither identifies the super-priority amount claimed by the HOA,
nor describes the “deficiency in payment” required by NRS 116.31162(1)(b)(1).

14.  On the same day, the HOA, through the HOA Trustee, recorded another Notice of
Delinguent Assessment (Lien). This Notice stated the amount due to the HOA was $1,150.50, which
included assessments, dues, interest, and fees. A true and correct copy of this Lien is attached as
Exhibit D. The Lien neither identifies the super-priority amount claimed by the HOA, nor describes

the “deficiency in payment” required by NRS 116.31162(1)(b)(1).
8
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15.  On April 20, 2012, the HOA, through the HOA Trustee, recorded a Notice of Default
and Election to Sell Under Homeowners Association Lien. This Notice referenced the Notice of
Delinquent Assessment (Lien) attached as Exhibit C, and stated the amount due to the HOA was
$3,396.00, which included assessments, dues, interest, and fees. A true and correct copy of the Notice
of Default is attached as Exhibit E. The Notice of Default neither identifies the super-priority amount
claimed by the HOA, nor described the “deficiency in payment” required by NRS 116.31162(1)(b)(1).

16. On October 31, 2012, the HOA, through the HOA Trustee, recorded a Notice of
Trustee’s Sale. This Notice stated the amount due to the HOA was $4,039.00, which included
assessments, dues, interest, and fees, and set the sale for November 28, 2012. A true and correct copy
of the Notice of Sale is attached as Exhibit F. The Notice of Sale neither identifies the super-priority
amount claimed by the HOA, nor described the “deficiency in payment” required by NRS
116.31162(1)(b)(1).

17.  In response to the Notice of Trustee’s Sale, Bank of America, who serviced the loan
secured by the Deed of Trust, through counsel at Miles, Bauer, Bergstrom & Winters, LLP (Miles
Bauer), contacted the HOA Trustee and requested a payoff ledger detailing the specific super-priority
amount of the HOA’s lien on the Property. A true and correct copy of this Letter is attached as Exhibit
G-1.

18.  The HOA Trustee provided Miles Bauer with a ledger showing the HOA’s monthly
assessments were $55.00, meaning nine months of delinquent assessments would equal $495.00. A
true and correct copy of this Ledger is attached as Exhibit G-2.

19. Bank of America nonetheless tendered to the HOA Trustee a check in the amount of
$1,494.50 — which included $999.50 in “reasonable collection costs” in addition to the $495.00
statutory super-priority amount — to satisfy the HOA’s super-priority lien. A true and correct copy of
this Letter is attached as Exhibit G-3.

20.  The HOA Trustee unjustifiably rejected this tender.

21.  The HOA non-judicially foreclosed on its sub-priority lien secured by the Property on
January 16, 2013, selling an encumbered interest in the Property to Plaintiff for $8,200.00. A true and

correct copy of the Trustee’s Deed Upon Sale is attached as Exhibit H.
9
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22. In none of the recorded documents nor in any notice did the HOA specify that U.S.
Bank’s interest in the Property would be extinguished by the HOA foreclosure.

23.  The HOA Trustee’s sale of the HOA’s interest in the Property for less than 6% of the
value of the unpaid principal balance of the note secured by the senior Deed of Trust, and, on
information and belief, for a similarly diminutive percentage of the Property’s fair market value, is
commercially unreasonable and not in good faith as required by NRS 116.1113 to the extent the HOA
foreclosed on the super-priority portion of its lien.

24, On information and belief, the HOA and HOA Trustee were not attempting to foreclose
on the super-priority portion of the HOA’s lien. To the extent the HOA Trustee’s foreclosure sale is
construed as a super-priority foreclosure, that sale is unfair and oppressive because the HOA and HOA
Trustee did not intend the sale as a super-priority foreclosure, and thus did not conduct the sale in such
a way to attract proper prospective purchasers, thus leading, in part, to the grossly inadequate sales
price.

25.  The HOA Trustee’s foreclosure sale was commercially unreasonable because the
notices it provided did not describe the “deficiency in payment,” as required by NRS
116.31162(1)(b)(1).

26.  The HOA Trustee’s foreclosure sale was commercially unreasonable because the
HOA’s covenants, conditions, and restrictions, which were recorded, specifically stated that the
HOA’s foreclosure sales could not extinguish senior deeds of trust. To the extent the HOA Trustee’s
foreclosure sale is construed as a super-priority foreclosure, that sale is unfair and oppressive because
the HOA publicly recorded documents stating that such a sale could not extinguish a senior deed of
trust, which led to the sale not attracting proper prospective purchasers, leading, in part, to the grossly
inadequate sales price.

27.  This foreclosure sale was commercially unreasonable because the manner in which the
HOA Trustee conducted the sale, including the notices it provided and other circumstances
surrounding the sale, was not calculated to attract proper perspective purchasers, and thus could not
promote an equitable sales price of the Property.

28. The HOA Trustee’s foreclosure sale was commercially unreasonable because, in
10
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calculating the super-priority amount allegedly owed and rejecting tender as insufficient, the HOA
included amounts in its supposed super-priority lien — including fines, interest, late fees, and costs of
collection — that were not allowed to be included in its super-priority lien under NRS 116.311(c).

29.  The HOA Trustee’s foreclosure sale was invalid and did not extinguish U.S. Bank’s
senior Deed of Trust because Bank of America’s tender of the super-priority-plus amount extinguished
any super-priority lien held by the HOA.

30. The HOA Trustee’s foreclosure sale was commercially unreasonable because, even if
Bank of America’s tender did not accurately calculate the entire super-priority amount of HOA'’s lien,
such mistake was caused by the HOA Trustee’s refusal to identify or accurately define the amount of
the HOAs super-priority lien.

FIRST CAUSE OF ACTION

(Declaratory Relief / Quiet Title Against Plaintiff)

31. U.S. Bank repeats and re-alleges the preceding paragraphs as though fully set forth
herein and incorporates the same by reference.

32. Under NRS 30.010 et seq. and NRS 40.010, this Court has the power and authority to
declare U.S. Bank’s rights and interests in the Property and to resolve Plaintiff’s adverse claim in the
Property.

33. The HOA, through the HOA Trustee, foreclosed on the HOA'’s lien on January 16,
2013.

34. Upon information and belief, Plaintiff claims an interest in the Property adverse to U.S.
Bank, in that Plaintiff claims that the HOA’s foreclosure sale extinguished U.S. Bank’s interest in the
Property. A judicial determination is necessary to ascertain the rights, obligations, and duties of the
various parties.

35. U.S. Bank is entitled to a declaration that the HOA’s foreclosure sale did not extinguish
U.S. Bank’s interest.

36.  The HOA'’s foreclosure sale did not extinguish U.S. Bank’s senior Deed of Trust
because the recorded notices, even if they were in fact provided, failed to describe the lien in sufficient

detail as required by Nevada law, including, without limitation: whether the deficiency included a
11
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“super-priority” component, the amount of the super-priority component, how the super-priority
component was calculated, when payment on the super-priority component was required, where
payment was to be made, or the consequences for failure to pay the super-priority component.

37.  The foreclosure sale did not extinguish U.S. Bank’s senior Deed of Trust because Bank
of America tendered the super-priority-plus amount to the HOA Trustee, and the HOA Trustee
unjustifiably rejected that tender.

38.  The foreclosure sale did not extinguish the senior Deed of Trust because the sale was
commercially unreasonable or otherwise failed to comply with the good faith requirement of NRS
116.1113 in several respects, including, without limitation: the lack of sufficient notice, the HOA'’s
failure to accept the tender, the sale of the Property for a fraction of the loan balance or actual market
value of the Property, a foreclosure that was not calculated to promote an equitable sales price for the
Property or to attract proper prospective purchasers, and a foreclosure sale that was designed and/or
intended to result in a maximum profit for the HOA and HOA Trustee without regard to the rights and
interests of those who have an interest in the loan and made the purchase of the Property possible in
the first place.

39.  The foreclosure sale did not extinguish the senior Deed of Trust because NRS 116 is
facially unconstitutional under the Due Process Clause for the reasons set forth in Bourne Valley v.
Wells Fargo Bank, N.A., 832 F.3d 1154 (9th Cir. Aug. 12, 2016).

40. Based on the adverse claims being asserted by the parties, a judicial determination is
necessary to ascertain the rights, obligations, and duties of the various parties.

41. U.S. Bank is entitled to a declaration that the HOA sale did not extinguish the senior
Deed of Trust, which is superior to any interest acquired by Plaintiff through the HOA foreclosure
sale.

42, U.S. Bank was required to retain an attorney to prosecute this action, and is therefore

entitled to collect its reasonable attorney’s fees and costs.

12
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SECOND CAUSE OF ACTION

(Injunctive Relief Against Plaintiff)

43. U.S. Bank repeats and re-alleges the preceding paragraphs as though fully set forth
herein and incorporates the same by reference.

44, U.S. Bank disputes Plaintiff’s claim that it owns the Property free and clear of the senior
Deed of Trust.

45.  Any sale or transfer of the Property by Plaintiff, prior to a judicial determination
concerning the respective rights and interests of the parties to this case, may be rendered invalid if the
senior Deed of Trust still encumbers the Property in first position and was not extinguished by the
HOA sale.

46. U.S. Bank has a substantial likelihood of success on the merits of its claims, for which
compensatory damages would not compensate for the irreparable harm of the loss of title to a bona
fide purchaser or loss of the first-position priority status secured by the Property.

47, U.S. Bank has no adequate remedy at law due to the uniqueness of the Property and the
risk of loss of the senior Deed of Trust.

48. U.S. Bank is entitled to a preliminary injunction prohibiting Plaintiff, or its successors,
assigns, or agents, from conducting any sale, transfer, or encumbrance of the Property that is claimed
to be superior to the senior Deed of Trust or not subject to the senior Deed of Trust.

49, U.S. Bank is entitled to a preliminary injunction requiring Plaintiff to pay all taxes,
insurance, and homeowners association dues during the pendency of this action.

THIRD CAUSE OF ACTION

(Unjust Enrichment Against the HOA)
50. U.S. Bank repeats and re-alleges the preceding paragraphs as though set forth fully
herein and incorporates the same by reference.
51.  Under NRS 116.3116(2), a homeowners association’s lien is split into two portions:
one which has super-priority, and another which is subordinate to a senior deed of trust.
52.  The portion of the lien with super-priority consists of only the last nine months of

assessments for common expenses incurred prior to the institution of an action to enforce the lien. The
13
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remainder of a homeowners association’s lien is subordinate to a senior deed of trust.

53.  Bank of America, through Miles Bauer, tendered an amount much greater than the
super-priority amount to the HOA Trustee on December 6, 2012. This amount constituted the last
nine months of HOA assessments—the full amount the HOA could claim had super-priority over the
Deed of Trust — in addition to the HOA’s reasonable collection costs.

54.  The HOA, through the HOA Trustee, unjustifiably rejected this super-priority-plus
tender.

55. Rather than accepting this payment, the HOA and HOA Trustee purported to foreclose
on the extinguished super-priority portion of the HOA’s lien. This allowed the HOA Trustee to sell
the HOAs interest in the Property at the foreclosure sale for $8,200.00.

56. By purporting to foreclose on the super-priority portion of its lien after rejecting Bank
of America’s super-priority-plus tender, the HOA was unjustly enriched in an amount at least equal to
the full value of the proceeds it received from the foreclosure sale.

57.  Even if the HOA’s super-priority foreclosure is held to be proper, on information and
belief, it has still retained a portion of the foreclosure-sale proceeds that should have been distributed
to U.S. Bank, as the Deed of Trust at all times had priority over the vast majority of the HOA’s lien.

58. U.S. Bank is entitled to a reasonable amount of the benefits obtained by the HOA based
on a theory of unjust enrichment.

59. U.S. Bank submitted this claim against the HOA to mediation before the Department
of Business and Industry — Real Estate Division (NRED), but it has not yet been mediated.

60. U.S. Bank was required to retain an attorney to prosecute this action, and is therefore
entitled to collect its reasonable attorney’s fees and costs.

FOURTH CAUSE OF ACTION

(Tortious Interference with Contractual Relations Against the HOA)
61. U.S. Bank repeats and re-alleges the preceding paragraphs as though fully set forth
herein and incorporates the same by reference.
62.  OnJune 24, 2004, Borrowers executed a Deed of Trust in favor of Countrywide Home

Loans, Inc. This Deed of Trust was subsequently assigned to U.S. Bank via an Assignment of Deed
14
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of Trust on June 15, 2011.

63.  On April 20, 2012, the HOA, through the HOA Trustee, recorded a Notice of Default
and Election to Sell Under Homeowners Association Lien.

64.  After the HOA Trustee recorded the Notice of Default, Bank of America tendered
$1,494.50 to the HOA Trustee to satisfy the super-priority portion of the HOA’s lien. This amount
included the last nine months of delinquent assessments — the maximum amount the HOA could claim
had super-priority over U.S. Bank’s senior Deed of Trust — in addition to a significant amount of the
HOA’s collection costs.

65. Rather than accepting this tender, the HOA, through the HOA Trustee, foreclosed on
the Property. The HOA Trustee sold the Property for $8,200.00, less than 6% of the outstanding
balance of the loan secured by U.S. Bank’s senior Deed of Trust.

66.  The HOA Trustee’s decision on behalf of the HOA to foreclose on the Property rather
than accept Bank of America’s super-priority-plus tender — which prevented foreclosure of the HOA'’s
super-priority lien — was designed to disrupt the contractual relationship between U.S. Bank and
Borrowers by extinguishing the senior Deed of Trust.

67.  The HOA Trustee’s rejection of tender and subsequent foreclosure sale has put in
dispute the first-priority position of U.S. Bank’s Deed of Trust, which secures a loan with an unpaid
principal balance of $147,145.84.

68. U.S. Bank is entitled to an order establishing that its Deed of Trust is the senior lien
encumbering the Property or, in the alternative, monetary damages equal to the value secured by its
Deed of Trust that was purportedly extinguished as a direct result of the HOA Trustee’s intentional
acts.

69. U.S. Bank submitted this claim against the HOA to mediation before NRED, but it has
not yet been mediated.

70. U.S. Bank was required to retain an attorney to prosecute this action, and is therefore

entitled to collect its reasonable attorney’s fees and costs.

15

428547661

255




AKERMAN LLP
1160 TOWN CENTER DRIVE, SUITE 330

LAS VEGAS, NEVADA 89144
TEL.: (702) 634-5000 — FAX: (702) 380-8572

© o0 ~N oo o b~ w N -

[ I N N N N I T N T S e N I =
©® ~N o o B ®W N P O © ® N oo o M W N P O

FIFTH CAUSE OF ACTION

(Breach of the Duty of Good Faith Against the HOA)

71. U.S. Bank repeats and re-alleges the preceding paragraphs as though fully set forth
herein and incorporates the same by reference.

72. NRS 116.1113 provides that every duty governed by NRS 116, Nevada’s version of
the Uniform Common Interest Ownership Act, must be performed in good faith.

73. Before the foreclosure of the Property, U.S. Bank tendered an amount much greater
than the super-priority amount to the HOA Trustee. The HOA Trustee, acting on behalf of the HOA,
refused to accept payment.

74. Rather than accept a payment which would satisfy the HOA’s super-priority lien, the
HOA Trustee determined in bad faith to foreclose on the Property pursuant to NRS 116.

75.  Asaresult of this bad-faith foreclosure, the first-priority position of U.S. Bank’s Deed
of Trust, which secures a loan with an unpaid balance of $147,145.84, is in dispute.

76. U.S. Bank is entitled to an order establishing that its Deed of Trust is the senior lien
encumbering the Property or, in the alternative, monetary damages equal to the value secured by its
Deed of Trust that was purportedly extinguished as a direct result of the HOA and HOA Trustee’s
bad-faith foreclosure.

77. U.S. Bank submitted this claim against the HOA to mediation before NRED, but it has
not yet been mediated.

78. U.S. Bank was required to retain an attorney to prosecute this action, and is therefore
entitled to collect its reasonable attorney’s fees and costs.

SIXTH CAUSE OF ACTION

(Wrongful Foreclosure Against the HOA)
79. U.S. Bank repeats and re-alleges the preceding paragraphs as though fully set forth
herein and incorporates the same by reference.
80.  Priortothe HOA’s foreclosure sale, Bank of America tendered an amount much greater
than the full super-priority amount of the HOA’s lien to the HOA Trustee. The HOA Trustee, acting

on behalf of the HOA, rejected this tender.
16
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81. Bank of America’s tender extinguished the super-priority portion of the HOA’s lien.
Consequently, the HOA’s foreclosure of the super-priority portion of its lien was wrongful, as the
Borrowers were not in default for that portion of the lien.

82. The HOA and HOA Trustee’s wrongful foreclosure has put in dispute the first-priority
position of U.S. Bank’s Deed of Trust, which secures a loan with an unpaid principal balance of
$147,145.84.

83. U.S. Bank is entitled to an order establishing that its Deed of Trust is the senior lien
encumbering the Property or, in the alternative, monetary damages equal to the value secured by its
Deed of Trust that was purportedly extinguished as a direct result of the HOA and HOA Trustee’s
wrongful foreclosure.

84. U.S. Bank submitted this claim against the HOA and HOA Trustee to mediation before
NRED, but it has not yet been mediated.

85. U.S. Bank was required to retain an attorney to prosecute this action, and is therefore
entitled to collect its reasonable attorney’s fees and costs.

PRAYER FOR RELIEF

WHEREFORE, U.S. Bank prays for the following:

1. A declaration establishing U.S. Bank’s Deed of Trust is the senior lien encumbering
the property;
2. A declaration establishing U.S. Bank’s Deed of Trust is senior and superior to any right,

title, interest, lien, equity, or estate of Plaintiff;

3. A declaration establishing that the super-priority portion of the HOA’s lien is
eliminated as a result of the HOA Trustee’s refusal to accept Bank of America’s tender of an amount
much greater than the statutory super-priority amount;

4. A preliminary injunction prohibiting Plaintiff, its successors, assigns, or agents, from
conducting any sale, transfer, or encumbrance of the Property that is claimed to be superior to the
senior Deed of Trust, or not subject to the senior Deed of Trust;

5. A preliminary injunction requiring Plaintiff to pay all taxes, insurance, and

homeowner’s association dues during the pendency of this action;
17
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6. Judgment in U.S. Bank’s favor against the HOA for the damages it caused U.S. Bank

in an amount in excess of $10,000.00;

7. Reasonable attorney’s fees as special damages and the costs of the suit; and
8. For such other and further relief the Court deems proper.
DATED: October 10, 2017

42854766;1

AKERMAN LLP

[s/ Karen Whelan

DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386
REBEKKAH B. BODOFF, ESQ.
Nevada Bar No. 12703

KAREN A. WHELAN, ESQ.
Nevada Bar No. 10466

1160 Town Center Drive, Suite 330
Las Vegas, Nevada 89144

Attorneys for U.S. Bank, N.A., solely as Successor
Trustee to Bank of America, N.A., successor by
merger to LaSalle Bank, N.A., as Trustee to the

Holders of the Zuni Mortgage Loan Trust 2006-OA1,

Mortgage Loan Pass-Through Certificates Series
2006-0OA1
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that | am an employee of AKERMAN LLP, and that on this 10" day of
October, 2017, | caused to be served a true and correct copy of the foregoing U.S. BANK, N.A., AS
TRUSTEE’S ANSWER TO 5316 CLOVER BLOSSOM TRUST’S AMENDED COMPLAINT,
COUNTERCLAIMS, AND CROSS-CLAIMS, in the following manner:

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced
document was electronically filed on the date hereof and served through the Notice of Electronic Filing
automatically generated by the Court's facilities to those parties listed on the Court's Master Service

List as follows:

WRIGHT FINLAY & ZAK, LLP

Brandon Lopipero blopipero@wrightlegal.net
Dana J. Nitz dnitz@wrightlegal.net
LAW OFFICES OF MICHAEL F. BOHN, ESQ., LTD.
Eserve Contact office@bohnlawfirm.com
Michael F Bohn Esq mbohn@bohnlawfirm.com

/s/ Carla Llarena
An employee of AKERMAN LLP
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DEFINITIONS

Words used in multiple secuons of this document are defined below and vther words arc defined in Sections 3,
15, 12, 18, 26 and 21. Cenain rules regardmg the usage of words used in this document are also provided in
Secuon |6,

(A) "Securily Instrument” means this documenl, which is dated JUNE 24, 2004 .
together with all Ruders to this document.
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Page 10of 16
@R -6A(NV) (0307) CHL (07/03)(d) initiala:
VMP Maongage Solutions - {B00)521-7291 ﬁr 3029 1/01

‘D&E!l?!ﬁﬂﬂﬂ'ﬁﬂﬁ‘lﬁﬁﬂh'

261



DoT ID #: 0O00&34B22600€024
1B "Borrower" 11
DENNIS L JCHNSOM, AND GHRALDINET J JOHNSON, HUSBAND AND WIFE
AS JOINT TEWANTS

Borruwer is the trustor under this Secunty Instroment.
{C) “Lender' i3
COUNTRYWLDE HOUME LOANS, IMNC.

Lemder sc a
CORFORATION

organized and existing under the laws of NEW YORK . Lender's midress iy
4500 Park Granada

Calabasas, CA 91202-15813

(D) "Trusiee™ is

CTZ REAL ESTATE SERVICES

400 COUNTRYWIDEZ WAY M3N 3V-88

S5IMI VALLEY, NV 232¢5 :
(E) "MERS" is Murtgage Electronic Registration Systems, Tnc. MERS is a scparate corporstion that is acting
solely as a nominee for Lender und Lender's successors and asugns. MERS iy the beneficiary under this
Security Instrument. MERS 15 orgamzed and ¢xisling under the laws of Delaware, and has an address and
relephone number of P.O. Box 2026, Flani, MIE 48501-2026, tcl. (888) 679-MERS.

(F) "Note" means the promis«ry note signed by Borower and dated  JUNE 24, 2004

The Noie uates that Rorrower owes Lender

ONF HUNDRED FORTY SEVEN THOUSAND FOUR HUNDRELD FIFTY SIX and
207200

Pollars ({US. 8 147,456, 00 ) plus intcrest. Borrower has promised to pay this debt in regular
Penodic Paymenis and to pay the debt in full oot taster than  JULY D1, 2034 ; .

(G) "Property” mcans the property that 18 described below under ihe headng "Transfer of Rights in the
Property.”

(H) "Loan" means the debl evidenced by the Note. plus interest, any prepaymeni charges and lawe charges
due under the Note, amd all sums due under this Sccurnity Instrument, plus interest,

(D “Riders” means all Riders 10 this Secueily lustrument thal ase excculed by Borrower. The following
Riders arc 10 he executed by Borrower [check box as applicable:

Adjusiable Rate Rider Condominiom Rider Second Home Rider
Balloon Rider Planned Unit Development Rider 1-4 Family Rider
VA Rider Biweckly Payment Rider Otheris) [specify}

t]) "Applicable Law" means all cuntroiling applicable federal, siale and local statutes, regulations,
vrdinances and administrative rules and onders (that bave the cffcet of law) us well as all applicable final,
nos-appealable judicial oprnione.

inttials:
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DOC ID #: CC006345226036024
(K) "Community Associativn Dues, Fees, and Assessments’ meons all dues, fees. assessments and other
charges thal are impuscd un Borrower or the Property by a condominium association, homeowners association
or milar organIZeon.
(L) “'Electronke Punds Transfer” means any iransfer of funds, other than a transaction originated by check.
deaft, or similar paper instrumeni, which 1 initiated through an electronic icrminal, telephonic instrument,
COmputer, or Magnetic tape so as 1o order, instruct. or swhorize a financial instiantion 1o debit or credit an
account. Such term inclodes, but is not limited to, point-nf-sale transfers. automated teller machine
transactions, transfors initiated by ielephone, wire transfers, and autornated cleannghouse transfers.
M)} "Escrow ltema" means those items that are described in Section 3.
(N] "Miscellaneous Proceeds” means any compensation, settiement. award of damages, or proceeds pard by
any third party (other than insurance proceeds paid under the coverages described in Section 5) fur: (i) damage
tu. or destruction of. the Propeny. (i) condemnauon or other taking of all or any part of the Property; {iii)
convevance m hew of condemmanon: or (iv) misreprescniations of, or omissions as to, the value and/or
candition of the Property
(O} “Mortgage Insurance' means insurmnce protecting Lender againsl the nonpayment of, of defoult on, the
Loan.
(P) ""Periodic Paymeat™ means the regularly scheduled amount due for () principal and interest under the
Note, plus (1) any amounts under Section 3 of ihis Security Insurument.
Q) "RESPA" means the Real Estale Settkement Procedures Act (12 US.C. Section 2601 ct scy.) and Xs
implementing cegulation, Regulation X {24 C.F.R. Part 3500), as they might be amended (rom time Lo ume, of
any additionai oc sucvessor leg:slation or regulation that governs the same subject malier. As used in this
Scounty Instrurment, "RESPA™ referc 10 all regquirements and restrictions that are imposed n regard W &
“federally reluted mongage Inan” even if the Loan does not qualify as a “federally related mortgage lpan™
uruder RESPA.
{R) "Successor in Interest of Borcower™ means any party Lhat has taken title to the Property, whether or not
that party hax assumed Borrower's obligations under the Note and/or this Security Instrument.

TRANSFER OF RIGHTS IN THE PROPERTY

The beneficiary of this Secunity Instrument is MERS (solely as nominee for Lender and Lender’s successors
and awsigns) and the successors and assigns of MERS. This Secunty Instrument sccures o Lendes: (i) the
repayment of the Loan, and al renewals. extensions and modifications of the Note; and (1) the performance of
Burrower's covenants and agreoments under this Sccurity Instrument and the Note. For this purpose, Bormower

@} -SAMNY) (0307)  CHL (07/09) Page 3 of 16
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DOC TD #: 0006348226006004
imevocahly grants and conveys to Trustee, in trust, with power of sale, the following described property
located inthe COUNTY of

[ Type of Recording Junsdiction]
CLARK

[Name of Recordng Junsdiction)
SEE EXHIBIT “A™ ATTACHED EERETO AND MADE A PART HEREOF.

witch currently has the addeess of
»316 CLOVER BI.OS3OM ZOURT, NORTH LAS VEGAS

1 StreevCity |
Nevada 89031-C430 ("Property Address™):

1Zap Condel

TOGETHER WITH alt the improvements now or hereafter crected on the pruperty, and all casements,
appurtcosances, and fixtures now or hereaficr a parnt of the property. All replacements and additions shall also
be covered by this Secunty Instrument. All of the foregoing is referred o in this Security Instrument as the
“Property * Bortuwer understands and agrees that MERS holds only legal tile to the interests granied by
Borrower in this Securily Instrument, but, if nccessary to comply with law or custom, MERS (as nomnee for
Lender and Lender's successurs and assigna) has the right: to exercise any or all of those interests, including,
but not limited to, the right o foreclose and sell the Property, and to take any action required of Lender
including. but not limiied Lo, releasing and canceling this Security Insurument.

BORROWER COVENANTS that Borrower 1s lawfully seised of the ¢stale hereby conveyed and has the
nght 1o grant and convey the Pruperty and that the Property is unencumbered, except for encumbrunces of
record. Borrower warrants and will deferdd generally the title to the Property against all claims and demands.
subject 10 any encumbrances of recond.

Initiats:
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DOC ID #: 000634822€006004

THIS SECURITY INSTRUMENT combines umiform covenonts for national use and non-unilorm

covenants with limited vanations by juriadiction to constitule a unifonm security instrument covering real
propeny.

UNIFORM COVENANTS. Borrower amd Lender covenant and agree as follows:

1. Payment of Principal, Interest. Escrow llems, Prepayment Charges, and Late Charges. Botrower
shall pay when due the principal of, and inlerest on, the debl evidenced by the Note and any prepayment
charges and late charges due under the Note. Borrower <hall also pay funds for Escrow Hems pursuant 1o
Section 1. Paymemis due under the Nowe and this Security Insirument shall be made in U.S. currency.
However, if any check or other instrument received by Lender as payment under the Note oe this Security
Instrument 15 reumed to Lender unpaid, Lender may require thal any or all subsequent payments due under
the Note and thit Secunity Instrument be made in one or more of he following forms, as selecied by Lender:
(a) cash. {1 money order: {c} certified check, bank check. weasurer's check or cashiers check. provided any
wuch check is drawn upon an institution whose depesils are insured by 8 federal agency, instrumentality, or
entity; or (d) Electronic Funds Tranaler.

Payments are deemed reccived by Lender when received at the location designated in the Note or at such
other location a8 may be designated by Lender in acenrdance with the notice provisions in Section 15. Lender
T™ay refuen any payment or patial payment if the payment or panial paymenis are insufficient 1o bong the
Loan current. Lender may accept any payment or panial paymemt insufficient 1o bring the Loan current,
without waiver of any rights hereunder ur prejudice 1o its rights to refuss such payment or partial payments in
the futare, dut Lender is not ohligaied to apply such paymenis at the time such paymenis are accepted. If each
Penodic Payment 13 applied as of il scheduled due date, then Lender need nol pay inserest on unapplied
funds. Lender may hold such uvnapplied funds unti! Borrower makes payment to bring the Loan current. If
Bomuwer docr nod do an within a reasonable perind of time, Lender shall cither apply such funds or retum
them 10 Borrower. 1 not applicd carlicr, such funds wall be applicd o the outsianding principal balance under
the Note immediatcly prioe to foreclosure. No offset or claisn which Borrower might have now or in the luture
against Lender shall relieve Borrower from making payments dug under the Notc and this Security Instrument
or performing the covenants and agreements secured by this Security [nstrument.

2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all payments
accepted and applied by Lender shail be applied in the foilowing order of priority: 1a) interest due under the
Noic: (bl principal due under the Note, (<) amounts due under Section 3. Such payments ghall he applied 10
cuch Periodic Payment in the onder in which it became due. Any remaining amounts shail be applied first 1o
Iste charges, second 10 any other amounts duc under this Security Instrument, and then 1o reduce the principal
balance of ihe Note.

U Lender receives a paymenl from Bomower for a delinquént Periodic Payment which includes o
sufficient amount 1o pay any late charge due, the payment may be applicd to the delinquent payment and the
Iaste charge, If more than one Periodic Payment is outstanding. Lender may apply any payment reccived from
Borrower 1o the repaymeni of the Periodic Paymenis if, and to the exient thal, each payment can be paid n
full. To the cxicnt that any cxcess exists after the payment is applied to the full payment of one or more
Periodic Paymenty, such exvess may be applied to any late charges due. Voluntary prepayments shall be
applicd first 1o any prepayment changes and then as described in the Nole.

Any application of payments, insurance proceeds, or Miscellancous Proceeds 1o principal due under the
Note shall not exiend or postpone the due date, or change the amount, of the Periodic Payments.

3. Funds for Escrow Hems. Borrower shall pay 10 Lender on the day Periodic Paymenis are due under
the Nule, until the Note it paid in fuil, a sum (the "Punds”) to provide for payment of amounts due for: (a)
1axes and assessments and other items which can ajtain priority over this Security Instrument as a lien or
encumbeaunce on the Property: (b) leasehold payments of ground rents on the Property, if any; (c) premiums
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any and all invurance reguired by Lender under Section 5; and (d) Morigage Insurance premiums, if any, or
any sums payable by Boruower W Lender in licu of the payment of Morigage Insurance premiums in
accordance with the provisions of Secuon 10. These items arc called "Escrow liems.” Al ongination or at any
tune during the term of the Loan, Lender may require that Communiy Association Dues, Fees, and
Assessments, if any, be cecrowed by Borrower, and such dues, fees ardd assessments shal) be an Bscrow Item.
Borrower shall prompaty fumish to Lender all notices of amounts tu be paid under this Section. Rorrower shall
pay Lender the Funds for Escrow llems unless Lender waives Borrower's obligation to pay the Funds for any
or all Escrow ltems. Lender snay waive Borrower's obligation 1o pay o Lander Funds for any or all Escrow
ey at any time. Any such waiver may only be in writing. [n the event of such waiver, Boruwer shall pay
direcily, when and where payable, the amounts tue for any Escrow Iiems for which payment of Funds has
been waived by Lender and, if Lender requires, shall furmish 10 Lender receipis evidencing such payment
withan such time period as Lender may require. Borrower's obligation 10 make such paymenis and to provide
receipts shall for all purposes be decmed to be a covenant and agreement contained in this Security
Instrument, as the phrase "covenant and agreement”™ is used in Section 9. [f Borrower is obligated to pay
Escrow Ttems direclly, pursuant ta a waiver, and Borrower fails 10 pay the amount due for an Escrow Iiem,
Lender may cxcrcise s aighls under Section 9 and pay such amount and Borrower shall then be obligated
under Sevtion 9 1o repay to Lender any such amount, Lender may revoke the waiver as 10 any or all Escrow
liemms at any time by & notice given in Aaccondance with Section 15 and, upon such revocation, Bosrower shall
pay 10 Lender all Punds, and 1n such amounts, that are then required under thir Section 3.

Lender may, a1 any time, cuilect and hotd Funds in an amount (&) sufficien 1o permit Lender 10 apply the
Funds at 1the 1ime specified under RESPA. and (b} not 10 exceed the maximum amount a lender can require
under RESPA. Lender shall estimate the amount of Funds due on the basis of current data and reasonable
cdimates of expenditures of future Escrow [tems of otherwise in accordance with Applicable Law.

The Funds shall he held in an instilution whose deposits ure insured by a federal agency, instrumentality,
or entity {including Lender, if Londer is an institution whose depusits are 5o insured) or in any Federal Home
Loan Bank. Lender shali apply the Funds to pay the Escrow [tems no later shan the time specified under
RESPA. Lender thall not charge Borrewer for holding and applying the Funds, annually analyzing the escrow
aocounk, or verifving the Bscrow liems, undcas Lender pavs Borrower interest on the Funds and Applicable
Law permits Lender 10 make such a charge. Unless an agreement is made in writing or Applicable Law
requiney interest to be paid on the Funds, Lender shall not be required 1o pay Borrower any inlerest or eamings
on the Funds. Borrower and Lender can agree in writing, however, that interest shall be paid on the Funds.
Lender shal give to Borrower. withoul charge. an annual accounting of the Punds as required by RESPA.

If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to Barrower
for the ¢xcess funds 1n accordance with RESPA. If there is a shortage of Funds held in escrow, us defined
under RESPA. Lender shall notify Borrower as required by RESPA, and Borrower shall pay to Lender the
amount necessary v make up the shortage in accordance with RESPA, but m no more ihan 12 monthly
payments. If there v a deficiency of Funds hekt i escrow, as defined under RESPA, Lender shall notify
Bomuwer as cequired by RESPA, and Borrower shall pay 10 Lender the amouni necessary 1 make up the
deficiency in accordance with RESPA, but in no mure than 12 monthly payments,

Upon payment in full of all sums secured by this Sccurity Instnument, Lender shall prompuy refund w
Burrower any Funds beld by Lender.

&, Charges; Liens. Borrower shall pay all 1axes, assessments, charges, fincs, and impositions atiributable
to the Propesty which can auain prionty over thit Secunity [nsirument, leasshold payments or ground rents on
the Propenty, if any, and Community Association Dues, Fees, and Assessmenty, if any. To the exient that these
tlems are Escrow liems, Borrower shall pay them in the manner provided in Section 3,

Barmwer shall promptly discharge sny fien which has priority over this Security Instrumemt uniess
Burrower: {8) agrees in writing 1o the payment of the ubligation secured by the lien in a manmer accepiable o
Lender, but only so long as Buerower is performing such agreement: (b) cuntests the fien in good faith by, or
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defends against enforcement of the lien in, legal proceedings which in Lender's opinion operaie to prevent the
enfurcement uf the lien while those proceedings are pending, but only until such proceedings are concluded;
o (c) secures from the holder of the lien an agreement satisfactory to Lender subordinating the lica tw this
Security Inwrument. I Lender determines that any part of the Property is subject to a lien which can altain
privcity over this Security Instrument, Lender may give Borrower & notice identifyng the lien. Within 10 days
of the date on which that notice is given. Borrower shall ssisfy the lien or take one or more of the actions set
farth sbove in this Section 4.

Lender may tequire Bomrower (o pay a one-time charge for a real estate tax verification andfor reporting
service used by Lender in connection with this Loan.

8. Property Insarunce. Burrower shall keep the improvements now cxisting or hereafter erected on the
Property insured against loss by fire, hazards included within the ferm “exicnded coverage,” and any other
hazards including, but not limited 10, uakes and floods, for which Lender requires insurance. This
inwerance shall be maintained in the amounts (including deductible levels) and for the periods that Lender
requires. What Lender requires purtuant w the preceding sentences can change during the term of the Loan.
The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender’s right Lo
dixapprove Rorrowers choice, which right shall oot be crervised unreasonably. Lender may require Borrnwer
1o pay. in conrcctiun with this Loan, cither: (a) 8 une-time charge (or Nood zone determination, certification
and iracking services: of (b) a one-lime charge for flood zome determination and certification services and
subsequent charges each ime remappings or similar changes occur which reasonably might affect such
deerminmion or cenification. Borrower shall also be responsible far the payment of any fees imposed by the
Federa) Emergency Managemenl Agency in commection with the review of any food zone delermination
resulting from an objection by Borrower.

If Borrower fails 10 maintain any of 1he coverages described above, Lender may oblain insurance
coverage, a1 Lender's option and Borrower's cxpenise, Lender is under no obligation to purchase any particular
type or amount of coverage. Therefore, such coverage shall cover Lender, but might or might nol protect
Borrower, Bormower's equity in the Property, or the contents of the Property, against any risk, hazard or
hability and might provide greater oe lesser coverage than was previously i effect. Borrower acknowledges
that the cost of the insurance coverage so obtained might significantly exceed the cost of insurance that
Borrower could have obtained. Any amounts dishursed by Lender under this Section § shall become addional
deht of Bomawer secured by this Security Instrument. These amounts shall bear interest al the Nole mate from
the date of disburcmem and shal) be payuble, with such interest. upon notice from Lender 1o Borrower
rRQUesLIng payment.

All insurance policies required by Lender and renewals of such policies shall be subject 10 Lender's right
to disapprove such poiicics, shall inciude a siandard mongage clause, and shall name Lender as mornigagee
and/or as an additional loss payee. Lendzr shall have the right to hold the policies and rencwal centificates. If
Lender reguires, Borrower shall promptly give 1o Lender all receipes of paid promiums and rencwal notices. If
Borrower obixins any form of insurance coverage, not otherwise required by Lender, for damage 1o, or
desiruction of, the Propeny. such policy shall include & standard mortgage clause and chall name T.ender as
morigagee and/or as an additional loss payee.

Ins the event of loss, Bosrower shall give prompt notice to the insurance camricr and Lender. Eender may
make proof of loss if pol made prompily by Bomower. Untess Lender and Bormower otheswise agree in
wnling, any insurance procecds. whether of not the underlying insurance was required by Lender, shall be
applied 10 restoration or repair of the Property, if the reskoration or repair 18 economically feasibie and
Lender's security is not lessened. During such repair and restoration period, Lender shall have the right 1o hold
such insurance proceeds until Lender has had an opporfunity 1o inspeci such Property to ensure the work has
becn completed o Lender's satisfaction, provided that such inspection shall be undertaken promptly. Lender
may disbursc proceeds for the repairs and restoration in a xingle payment or in a series of progress paymenty
as the work is coanpleted. Unless an agreement is made in writing or Applicable Law requires interest 10 be
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paid on tuch inwrance proceeds, Lender thull now be required (0 pay Borrower any inlerest or camings on
such procecds. Fees for public adjusters. or other third panics, retained by Borrower shall not be paid out of
the insurance proceeds and shail be the sole obliganon of Borrower. If the resiomtion or repair % nol
coomomically feasible or Lender's secunty would be lessened, the insurance proceeds shall be applied to the
sums secured by this Security Indtrament, whether or nol then due, with the ¢xcess, if any, paid to Bomower.
Such insuwrance proceeds shall be appilied in the ceder provided for n Section 2.

If Borrower abandans the Property, Lender may Nile, negotiole and seitle any availoble insurance claim
and related matters, If Borrower does net respond within 30 days 10 a notice from Lender thal the nsurance
carriet has offered to scitlc a clarm. then Lender may negobate and sctile the claim. The 30-day period will
begin when the notice is given. In either event, ur if Lendes acquires the Property umder Section 22 or
olherwise, Borrower hereby assigns 0 Lender (v) Borrower's rights 1o any insurance proceeds in an amount
not to exceed the amounts unpand under the Note or this Securnity Instrument, and (b any other of Borrower's
rights (other than the right 10 any refund of uneamed premiums paxd by Borrower) under all insurance policies
covenny the Property, insofar as such rights are applicable 10 the coverage of the Property. Lender may use
the insurance proceeds ¢ither 1o repair or restore the Propeny or 1o pay umounis unpaid under the Noie or this
Securily Instrument, whether or noi then duc.,

6. Occupancy. Borower shall occupy. establish, and use the Property as Bormower's principal residence
withio 60 days afier the executzon of this Security Insirument and shall continue to occupy the Property as
Borrower's prncipal residence for at least one year aficr the date of occupancy, unless Lender otherwise
agrees in wrting, which consent shall not be unrcatonably withheld, or unless extenuating circumstances ¢xisl
which are heyond Borrower's control.

7. Preservation, Mainienance and Prolection of the Property; Inspectioms. Borrower shall not
destroy, damage o impair the Propenty, allow the Property to deteriorale or commit waste on the Property.
Whether or not Borrower is residing in the Propenty, Borrower shull maintain the Property in arder 1o prevent
the Pruperly lrom deteriomating or decreasing in value due 1o s condition. Unless it is determined pursuant 1o
Seclivm S that repair or restoration 18 et economically feasible, Borrower shall promptly repair the Property if
damaged w0 avord further deteniuration or damage. 1f insurance of condemnation procecds are paid in
connection with damage 10, or the taking of, the Prupeny, Borrower shall be responsible for repairing or
restoning the Propenty oniy if Lender has released proceeds for such pumposes. Lender may dishurse proceeds
for the repairs and restoration in a single paymem or n 3 scries of progress payments as the work is
completed. If the inwurance or condemnation proceeds arc not sufficient o repair or restore the Property,
Bosrower is not relieved of Bormuwer's sbligation fug the cutnpletion of such repair or restoration.

I.onder or its agent may make rcasonable entries upon and inspections of the Property. If it has
reasonabie cause, Lender may inspect the intenor of the improvements on the Property. Lender shall give
Borrower notice at (he time of or prior 1o such an inenot mspection specifyryg such reasonable cause.

8, Borrower's Loan Application. Borrower shull be in default if, during the Loan application process,
Borrower or any persons ¢r cofitics acting ai the direction of Borrower or with Basrower's knowledge or
vonsent gave materially false, musicading, or maccurate informalion or statements ta Lender (or [ailed 1o
provide Lender with material information) in comnection with the Loan. Material representations include, but
are nat limited o, representations concerning Borrower's occupancy of the Pruperty as Borrower's principal
residenge.

9. Protection of Lender's Intlerest in the Propertly and Rights Under this Securily Imstrument. If (a)
Borrower fuils o perform the covenants and agreements comained in this Sccurity Instrument, (b) there is a
legal peoceeding that might sigmificantly affect Lender’s interest in the Properly and/or nghts uader this
Secyrity Instrumeni {such as a proceeding in bankrupicy, probate, for condemnation or forfeiture, for
enforcement of a liea which may aitain priority over this Security Instrument or 10 enforce laws or
regulauons), or (v) Borrower has abandoncd the Propenty, then Lender may do and pay for whatever is
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reasonable or appropriate (0 prokect Lender's interest in the Property and rights under this Securily Insirument,
including protecting ambior assesamng the value of the Property, and securing and/or repairing the Pruperty.
Lemder's netions can include, but are not limited 10 {a) paying any sums sccured by a lien which has prionty
over this Sceunty Inztrument: (b appeannyg in coun; and (c) paying reasonable aitomeys’ fees 10 protect is
interest in the Property and/or righis under this Security Instrument, including its secured position in &
bankrupicy proceeding. Secunng the Property includes, bul is not limited to, enlering the Property to make
repairs, change locks, replace or board up doors and windows, drain water from pipes, eliminate building or
uvther code violations or dangeroas conditions, and have uulitics 'umed on or off. Although Lender may lake
action under this Section 9, Lender does it have 10 do s0 and is aol under any duty or obligation 1w do so, Tt
is mgreed that Lender incurs no liability for nod taking any or all actions suthorized under this Section 9,

Any amoums disbursed by Lender under Lhis Seciion 9 shall become additional debi of Bormower secured
by this Security Instrument. These amounis shall bear inlerest ot the Note rale from the dale of disburscment
and shall be pavable, with such interest, upen ndtice from Lender 1o Borrower requesting pavment.

It this Security Instrument is on a kaschold. Borrower shall comply with afl the provisions of the lease.
If Barmower acquires fee title 10 the Propeny, the leaseheld and the fec title shal) not merge unless Lender
agrees to ihe merger in wnling

10, Mortgage Imaurance. [ Lender required Mongage Insurance as a condition of making the Loan,
Borrower shal! puy the premiums required 10 maimain the Mongage Insurance in effect. If. for any reason, the
Morigage Insurance coverage roquired by Lender ceates 10 be availabie from the mongage insurer tha
previousty provided such insurance and Bommower was sequired 1o make separately designaled payments
toward the premiums for Mongoge Insvrance, Bormower shall pay the premiums required 1o oblain coverage
substantially equivalent to the Murigage Insurance previousty in effect, at a cost subsiantially equivalent to the
vost 10 Borrower of the Mongage Insurance previcusiy in effect, from an altemate mongage insurer selected
by Lender. If whstaatially equivatent Mongoge Insurance coverage s nol availahle, Borrower shall contimue
0 pay 10 Lender the amount of the separately designaied paymenis that were due when the infurance coverage
ceased 0 be in effect. Leader will accept, use and retain these payments as a non-refundahle Joss reserve in
beu of Montgage Insurance. Such loss reserve shall be non-refundabie, nowwithstanding the fact that the Loan
iz ultimately paid in full. and Lender shall not be required to pay Borrower any intercst or eamings on such
loss rescrve. Lender can no Jonger require Joss reserve payments if Mortgage Insurance coverage {in the
amount and foe the period that Lender reyuires) provided by un insurer sclected by Lender ugain becomes
available, is obtained, and Lender requires sepanutely designated paymenis loward the premiums for Mortgage
Insurance. If Lender requircd Morigage Insurance as a condition of making the Lown and Bormmower was
required 10 make separuicly designated payments oward the premiums for Mongage Insurance, Borrower
shall pay the premiwna required to maintain Morntgage insurance in effeet, or to provide a non-refundable loss
rexerve, unlil Lender's requircment for Mortgage fnsurance ends in accordance with any wrillen agreement
between Borrower and Lender providing for such termination or until termination is required by Applicable
Law. Nothing in this Szciion 10 afTecis Borrower's obligation 1o pay interest at the rate provided in the Note.

Maongage Insucance reimburses [ender (or any enlity that purchases the Nole) for certain losses 1l may
wncur If Borrower does not repay the Loan as agreed. Borrower is not a party to the Mongage Insurance.

Mortguge inwurers evaluste their total risk on all such insurance in foree from time to time, and may enler
mto agrecments with other partics thal share or modify their risk, of reduce losses. These agreements are on
lerms and conditions that are satisfactory w the mortgage insurer and the other party (of parties) o these
agreememis. These agreements may cequiee the mongage insurer 10 make payments using any source of funds
that the mortgage inserer may have availlable (which may include funds obtained from Mortgage Insurance
premums).

As a rexult of Lhese agreements, Lender, any purchaser of the Nole, another insurer, any reinsurer, any
other entity, of any affibate of any of the foregomng. may receive (dircetly or indirectly) amdwnis that derive
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from (or might be characterized as) a portion of Borrower's payments for Mortgage [nsurance. in exchange for
sharmg o modifying the morigage insurer's nsk. or reducing losses. If such agreement provides thal en
affiliate of Lender takes o share of the msurers risk h eachange Tur & shuare of the premiums paid 1w the
msurer, the arrangement is often termed “captive reinsurance.” Further:

(2) Any such agreements will pot affect the umounts thal Borrower has agreed to pay for Morigage
Insurance, or any other terma of the Loan Such agreements will not increase the amoont Borrower will
owe for Morigage Insurance, and they will not entille Borrower to any refund.

() Any such agreements will nol affect the rights Barrower has - if any - with respect to the
Morigage lasurance under the Ilomeowners Protection Act of 1998 or any other law. These righls may
inchade the right to receive certain disclosures, 10 request and obizin cancellation of the Mortgage
Insurance, to have the Morigage Insurance terminaled asutomatically, and/or to receive a refund of any
Morigage Insurance premiums ikat were anearned at the time of such cancellation or termination.

1t. Assigement of Miscellanenus Proceeds; Forfelture. All Miscellancous Procecds are hereby
axsigned 10 and shall be paid to Lendee.

It the Property is Jamaged. such Miscellancous Proceeds shall he applied to restoration or repair of the
Prupcrty, if the restocation or repair is econwyically feasible and Lender's security is not lessened. During such
repair and restoration penod, Lender shall have the right 10 hold such Misccllancous Proceeds umiil Lender has
had an opperiunity to inspect such Property 1o ensure the work has been completed 1o Lendes’s satisfaction,
provided that such inspection shall be undertaken prompity. Lender may pay for the repairs and restoration i
a single disbumement or in a series of progress payments as the work is compieied. Unless an agreement 15
made in wriling or Applicable Law requires inlercst i be paid on such Miscellaneuus Proceeds, Lender shall
not be required 12 pay Bormwer any interest or earmings on such Miscellancous Pruceeds. If the restorelion or
repair is not economically feanihle or Lender s security would be lessencd. the Miscellaneous Proceeds shall
be applied 10 the sums secured by this Security Instrurment, whether or not then due, with the excess, il any,
paid W Bosmower. Such Miscellancous Procecds shall be applicd in the vrder provided for in Section 2.

In the event ol & total (akong, desiruction, or loss in value of the Property, the Miscellaneous Proceeds
shall he applied 10 the sums secured by this Security Instrument, whether or nol then duc, with the excess, if
any, paid 10 Borrower.

In the event of a partial taking, destruction, o loss in vahue of the Property in which the fair market value
of the Property immediotely before the partial taking, destruction, or loaxg in value is equal 10 or grealer than
the amount of the sums secured hy this Secunty Instrument imnmediately before 1he partial taking. denruction,
or loss in value, unless Borrower and Lender otherwise agree m writing, the sums secured by this Sccurity
Instrumens shall be reduced by the amoun of the Miscellaneous Proceeds multiplied by the fullowing (ractivon:
{a! the 1ol amount of the sums secured immediately before the partial laking, destruclion, or ioss in value
divided by (b) the fair markel value of the Property immediawely before the parual Laking, destruction, or loss
n value. Any balance shall be pad to Borrower.

In the event of a paraal taking. destruction. o loss in value of the Property in which the fair marke: value
of 1he Prupeny immediately before the panial taking, desiniction, or kss in value is lese than the amount of
the sums wecured inunediately hefore the partial taking, destruction, or loss in value, unless Burrower and
Lender otherwise agree m wriing, the MisccHancous Procecds shall be spplicd 1o the sums sceured by this
Security Instnument whether or ol the suins are then duc.

If the Property it abandoned by Borrower, or if, after notice by Lender 10 Borrower that the Opposing
Pany (as defined in the naxt sentence ) ofters 10 make an award to scitle a claim for damages, Borrower fails 10
respond to Lender within 30 days afier the date the notice 18 given, Lender is authorized 10 collect and apply
the Miscellaneous Proceeds cither to restoration or repair of the Propenty or to the sums securcd by this
Scourity Instrurmeni. whether or not then doe. “Opposing Party™ means the thied party that owes Borrower
Miscellaneous Proceeds or the party aganst whom Borrower has a nght of action in regard 10 Miscellaneous
Proceeds.
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Bormower shall be sn defauht if any action ur proceeding, whether civil or crimuinal, is begun that, in
Temler's judgment, cuuld result i forfeicure of the Property or other material impairment of Lender's interest
tn the Propenty or righis under this Secunty Instrument. Borrower can cure such a defautt and, if acceleration
has occurred, reinstate as provided in Section 19, hy causing the sction or proceeding 10 be dismissed with a
ruling that, m Lender's judgment, precludes forfertuee of the Property or ather material impairment of Lenders
interest in the Property or righis under this Securily Insirument. The procecds of any award or claim for
damages that are atinbutable to the mpairment of Lender's inerest in the Property are hereby astigned and
shall be paid w Lender.

Al Miscellancous Proceeds that are not applicd 0 restoration or repair of the Propenty shalt be applicd in
ihe arder peovided for in Scotiom 2.

12. Berruwer Nol Released: Forbearance By Lender Not a Walver. Extension of the lime for
paymeni or modification of amorization of the sums secured by this Secunty Instrument granted by Lender o
Bosrower or any Successor in Interest of Borrower shatl not operate 10 release the liabifity of Bormwer or any
Succewsors in buerest of Borower Lender shall not be reguired 10 commence proceedings agminst any
Succesvor in Interest of Borrower or to refuse 1o extend time for payment or otherwise modify amortization of
the swms secured by this Sccurity Instrument by reason of any demand made by the original Borrower or any
Succesors in Interest of Borrower. Any forbeurance by Leader in exercising any night or remedy including,
withow henitation, Lender's acceplance of pavments from third persons, enlitics or Successars in Interest of
Bormower o in amounts lkess than the amount then due, shall not be a waiver of or preclude the exercise of any
right or remedy.

13. Joiot and Several Liability; Co-signers: Successors and Assigns Bound. Rormywer covenants and
agrees thal Borrower's obligations and liability shall be joint and several. However, any Borower whn
co-ngns this Security Instrument but does nol execute the Note (a “co-signer™): (a) is co-signing Lhis Sccurity
Instrumeni only 10 morigage. grant and convey the co-signer'y inierest in the Propenty under the terms of this
Security Instrument, (b) is not personally obligated to pay the sums secured hy this Security Instrument; and
{c} agrees that Lender amd any other Bormwer can agree 10 extend, modify. lorbear or make any
accommodations with regard o the serms of this Sccurity Instrument of the Note without the co-signer's
consent,

Subject 1o the provitions of Section 18, any Successor in Interest of Borrower who assumes Burrower's
obligations under this Secunty Instrument in wriling, and is approved hy Lender, shall obtain all of Borrower's
rights and benefils under this Security Instrument. Bumower shall not be released from Borrower's obligations
and liability under this Security Instrument unless Lender agrees (o such rekease in writing. The covenams and
agreemuents of this Secunty Instrumnent shall bind (cxeept as provided in Section 210 and benefit the successors
and assigns of Lender.

14. Loan Charges. Lender may charge Bomower fecs for services performed m connection with
Borrower's defavlt. foe the purpose of protecting Lender's interest in the Property and rights under this
Security Instrument, inchading, but nol himuted to, attomeys’ fees, property inspection and valuation fees. In
regard 10 any other fees, the absence o express authority in thia Security Instrument to charge o specific fee to
Borrower vhall net be consirued as a prohibition on the charging of such fee. Lender may not charge fecs that
ane capeessly prohibiied by this Secunty Instrument or by Applicable Law.

if the Loan v subjoct 10 2 law which se1s maximum loan charges, and that law is finally interpreted so
that the imicrest or other loan charges collecied or Lo be collected in connection with the Loan exceed the
permritted limats, then: {a) any such Joan charge shall be reduced by the smoumt necessary to reduce the charge
1w the permiticd lima: and (b) any sums aiready collected frmm Borrower which exceeded permitted limils will
be refunded to Borrower. Lenuder may choase to make this refund by reducing the principal owed vnder the
Note or by making & direct payment to Borrower. If a refund reduces principal. the reduction will be treated as
a panial prepaymend without any prepayment charge (whether or nul a prepayment charge is pravided for
under the Note). Burruwers acceptance of any such refund made by direct payment to Borrower wall
conslitule a waiver of any right of acbon Borcower mught have ansing out of such overc .

Initials:
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185. Nodices. Ail notices given by Burrower ur Lender in connection with this Security Instrument musi
be in writmg. Any nouce to Borrower in connecuon with this Security Instrument shall he deemed to have
been given 10 Horrower when mailed by fiest class mail or when actually delivered 1o Borrower's notice
addreex if semt by other means. Notice o any one Borrower shall consutute notice % all Borrowers unless
Applicabic Law expressly requires otherwise. The notice address shall be the Property Address unless
Boerower has designaied a substitute nodice wddress by notice 1o Lender. Borrower shall promptly notfy
Lender of Borrower's change of address. 16 Lender specifies a prucedure for repurting Borrower's change of
address, then Borrower shall only report a change of address through that specified procedure. There may he
only one dessgnated notice address under this Securnity Instrument al any one lime. Any notice 1o Lender shall
be given by delivering it or by mailing it by first class mail 10 Lender's address siaied herein unless Lender has
designaked anoiher address by nouce o Bormower. Any notice m cornection with this Secunty Instrument
shall not he deemed 10 have been given (o Lemder until actually received by Lender. If any nouce reguired by
this Secunty Instrument 1% also required under Applicable Law, the Applicable Law requirement will satisfy
the cormesponding requirement under L Security Instrumenl.

16 Governing Luw: Severability: Rules of Construction. This Securnity [nstrumem shall be governed
by federal law arwd the law of the junsdiction in which the Propeny is locasted. All righty and obligations
vomained in this Sccunity Instrument are sublect W any requirements and limitations of Applicable Law.
Applicahle Law might exphitly or inglicitly allow the parties 10 agree by contract or il might be silent, hut
such mlence shall not be construed s o prohibition against agreement by contract. In the event thal any
proviion of clause of this Security lnstrument or the Note conflicts with Applicable Law, such conflict shall
wod affecl other provisions of this Security Instrument or the Note which can be given ¢ffect withoul the
conflicting provision.

As used in thin Security Instrument: (a) words of the masculine gender shall mean and include
corrcsponding neuler words or words of the feminine gender: (b) words in the singular shall mcan and include
the plural and vice versa: and (¢) the word “may” gives sole discretion without any obligution (o take any
aclion,

17. Borrower's Copy. Borrower <hail be given one copy of the Note and of this Security Instrument.

iR, Trewasler of the Property or a Beneficial Interest in Borrower. As used in this Section 18,
“Interest i the Pmperty” means any legal or benelicial interest in the Propernty. including. oy not fimited 1o,
thuse heneficial interests transferred in a hbond for deed, conimact for deed, installment sales contract or escrow
agreement, the mient of which is the transfer of title by Borrower at u futore date 10 a purchaser.

If all or may pan of the Property ur any Interest in the Property s sold or trunsferred {or of Bomrower is not
a natutal person and & heneficial interes i Borrower i3 sobd or transferred) without Lender’s prior writien
consent, Lender may reginre immediate payment tn Tull of all sums secured by this Securdy Instrument,
However, this option shall not be exercised by Lender if such exercise is prohubited by Applicable Law.

If Lender cxercises this opion. Lender shall give Borrower nolice of acceleration. The notice shall
provide a penod of nol less than 30 days from the date the nolice is given in accordance with Section 15
within which Bomrower must pay all sums secured by this Security Instrumeni. If Borrower fails to pay these
suma pricr to the expiration of this period, Lender may imvoke any remedies permitied by this Security
Insirument without Turther notice or demand on Borrower.,

1%. Borrower's Right to Reimstuie After Acodlerativn. If Borrower mects certain conditions, Borrower
shall have the nght to have enforcement of this Securnity Instrument discontinued at any tume prios (© the
carliest of: (a} five davs before sale of the Property pursuanl (o any power ot sale contained in thiz Security
imstrument: (b such other penind as Applicable Law might specify for the termination of Borrower's right %
reinuale: oF () entry of a judgment enforcing this Sccurnity Instroment. Those conditions are that Boerower:
(a) pays Lender all sums which then would be due under thiz Security Tnstrument ani the Note as if no
scceleraion had occurred; (b) cures any default of any other covenunts or agreemenis; {c) pays all capenses
icurred an enfoecing this Security instrunent, including, but not limited 10, reasonable atiomeys’ fees,

fntials:
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property inspection and valuation fees, and other fees incurred for the purpose of protecting Lender's intercst
in the Property and rights under this Security Instrument. and (d} 1akes such action as Lender may reasonably
require 10 assure that Lender's inierest in the Property and rights under this Secunty Instrument, and
Borrower's obligation o pay the sums secured by this Security [nstrument, shall conunue unchanged. Lender
may require that Borrower pay such reinstalement sums and capenies in one or more of the tollowng forms,
as selected by Lender: (a) cash; (b) money order: (¢) certified check, bank check, treasurer's check or cashier's
check, provided any such check is drawn upon an inciitunon whose deposits are insured by a {ederal agency,
instrumeniality or entity. or () Electronic Punds Tranafer. Upon reinstatement by Borrower, this Secerity
Instrumcne and obligations socurced hercby shall remain (ully effective as if no acceleration had occurred.
Huwever, this right to reinstate shall not apply in the case ol acceleration under Section 18,

M, Sale of Mole: Change of Loan Servicer: Notice of Grievance. The Nole or a partial inierest in the
Note (1ogether with this Secunty Instrument) can be told one or more times without prar notice (o Borrower,
A sale might result in & change in the enthy (known as the "Loan Servicer™) that collects Periodic Payments
due under the Note and this Sceurily Inwrument and perfonms other mongage loan servicing obligatons under
the Note. this Security Instrament, and Applicabie Law. There also might be one or more changes of the Loan
Servicer unrelated to a sale of the Node. If there s a change of the Loan Servicer, Bomower wali be given
written notice of the change which will state the name and sddress of the new Loan Servicer, the address w
which payments should be made and any other infurmation RESPA requires in connection with 4 notice of
transfer of servicing. 1f the Note 1= solkd and thereafier the Loan is serviced by a Loan Scrvicer other thun the
purchaser of the Note, the morigage loan servicing obligations 10 Borrower will remain with the Loan Servicer
or be transferred 10 a successor Loan Senvicer and are not assumed by the Note purchaser unless otherwise
provided by 1he Note parchaser.

Neither Borrower nor Lender may cnmmence, jmn, or be joined 10 any judicial action fas cither an
imdividual htigant or the member of a class) that arises from the other party's actions pursuant 4o this Security
Tostrumert ur that allcges that the viber party has becached any provision of, or any duty owed by reason of,
this Sccunty Instrument. unul such Borrower or Lender has notified the other party (with such notice given in
compliance with the requrements of Section 15 of such alleged breach and afforded the other pariy hereto a
reasonahle penod sfter the giving of such notice 1o take correcuve action. If Applicable Law provides a time
penod which must clapse before cerlain achion can be taken, thal lime period will be deemed 10 be reasunable
for purposes of this paragraph. The nolice of acceleration and opportunity to cure given to Bomower pursuant
1o Section 22 and the notice of accelerition given 1o Borrower pursuant (o Section 18 shall be deemed o
salisfy the notice and opportunity 1o 1ake corrective aclion peovisions of this Section 20.

11. Hazardous Substances. As uscd in this Scction 21 (a) "Hazardous Subsiances” are those substances
defined na wxic or hacardous subatances, pollutanis, or wastes by Environmental Law and the following
subsances: gasoline, kerosene, other flarmmable of tonie petroleum products, 10xic pesticides and herbicides,
volatile solvemis, wmatzrials comaiming asbestos or formaldehyde, and radioactive materials; (b)
"Enviroamenial Law"” means federal laws and taws of the jurisdicuon where the Property is located that relate
to health, safety or environmental protection: (¢} "Environmental Cleanup™ includes any response aclion,
remedial action, or removal action, as defined in Envirunmental Law; and (d) an "Enviconmental Condition™
incans & condition that can cause, contribute to, or otherwise trigger an Environmental Cleanup.

Borrower shall it cause or pernil the presence, use, disposal, storage, or release of any Hazardous
Substances, or threaien 10 release any Hazardous Substances, on of in the Property. Borrower shali nol do, nor
allow anvone else to do, anylhing alfecting the Propenty (a) that is in viclation of any Environmental Law, (b)
which crealcs an Enviconmental Condition, o (¢} which, due to the presence, use, or releate of a Hazardous
Substance. creates a condition thal adversely affects the valuc of the Propenty. The preceding two sentences
shall not apply v the presence, use. of siorage on the Property of small quantities of Hazardous Subsiances
thut are genemlly recognized 0 be appropriale 10 normal residential uses and to maintenance of the Propenty

(mcluding. bul not limited to, hazardous subsiances in consumer products).
Initials:
@R -SA(NV) (0307) CHL (07/03) Page 13 of 16 3029 /01

273



DOC ID #: 00C63482260C

Borrower shall prumpuly give Lender writien notice of (a) any investigation, claim, demand, lawsuil or
other action by any governmenial or regulatory agemncy or private panty involving the Property and any
Hazardous Substance or Environmental Law of which Borrower has actual knowledge, (b) any Environmental
Condivon, including but now limited 1o, any spilling, leaking, dischasge, relcase or threat of release of any
Hosardous Substance, and 1c) any condition causcd by the presence, use or release of a Hazardous Substance
which adverscly uffects the value of the Propeny. If Borrower leams, or is noufied by any governmental or
regulatory authurity, of any private party, that any removal or other remediation of any Hazardous Subsiance
affecting the Property is neccssary, Borrower shall prompily 1ake all necessary remedial actions in accordance
with Environmenial Law Nothing herein shalt create any obligation on Lender for an Environmental Cleanup.

NON-UNIFORM COVENANTS. Borrower aind Lender funher cuvenant and agree as follows;

12, Acceleration; Remedies. Lender shall give notice 1o Borrower prior 1o scceleration following
Borrower's breach of any covenant or agreemend In this Security Instrument (but not prior to
sccelerstion under Section 18 unless Applicable 1.aw provides otherwise). The notice shall specify: (a)
(e defauit: (b) Lhe uction required Lo cure Ube defaull: (c) a dile, not Jess than 30 days from the dute the
notice is given ta Borrower, hy which the defaul must he cured; and (d) that fuilure Lo core the defaull
un or befure the date specified in the nolice may resull in sccelerstion of the sums secured by this
Security Innirwment and sale uf the Property, The natice vhall further inform Borrower of the right to
reimstate after acceleratiun and the righd to bring a court action 10 sssert (he non-eaistence of a default
or uny other defense of Borrower to acceleration and sale. If the defuult is not cured on or before the
datr specified in the notive, Lender ut its option, and without further demand, may invoke the power of
sale, including Uve cighl fu accelerale fall payment of the MNote, and uny other remedles permitted by
Applicable Law. Lender shall be entithed w0 collect all expenses incurred in parsuing the remedies
pruvided in this Section 11, including, but nol limiled 10, ressonable attorneya’ fees and cosis of ttle
evidence.

I f.ender invokes the power of sale, [.ender shall executs or cuuse Trustee (o execute written notice
of e occurrence of an event of defaull and of Lender's election to cause the Property to be sold, and
shall cause such mntice to be recorded in each coonty in which any part of the Property is located.
Lender shall mail copics of the nutice us prescribed by Applicable Law 10 Borrower and fo the persons
prescribed by Applicable Law. Trusiee shall give public notice of sale to the perinns and in the manner
prescribed by Applicable Law. Alter the lime required by Applicable Law, Trustee, without demand on
Borrower, shall sell the Property at public auction 10 1he highest bidder at the time and place and under
the terms designated in the notice of sale in voe or more patrcels and in any order Trustee determines.
Trustee may postpone sale of all ur any parcel of the Property by public announcement at the time and
place of uny previously scheduled sale. Lender or its designee may purchase the Property at any sale.

Towstee shall deliver to the purchuser Trusiee's deed conveving the Pruperty without any covenant
or warranty, expressed or imphlied. The recitaly in the Traxtee's deed shall be prima facie evidence of the
truth of the siatements made thervin. Trustee shall apply the proceeds of the sale in the fullowing order:
(2) to all expenses of tike sale, including, bul not limiled to, rensonuble Trustee's and atlormeys' fees; (b)
tn all sums secured by this Security Inatrumend: and (¢} any excess to the person or persons legally
entithed to i

23. Reconveyance. Upon payment of all sums secored by thix Security Instrument, Lender shall request
Trustee to recunvey the Property and shall sumrender this Security [nstumcnt and all notes evidencing debe
sevured by this Secunty Instrument to Truvee. Trustee shall reconvey the Property withoul waranty o the
persun or persons kegally cntilled ta il Such person or persans shall pay any recordation costs, Lender may
<harge such persun or persans a fee for reconveying the Property, but only if the fee 1s paid (0 a thind party
(such ax the Trustee} for services rendered and the charging of the fee is permitted under Applicablc Law.

24, Subslitule Trusice. Lender at its option, may from time 10 Ume reonuve Trusiee and appoint a
Successor wustee o any Trusiee appointed hercunder. Without conveyance of the Propernty, the sucogssor
tmsice <hall succeed o all the titke. powers amd duties conferred upon Trusiee herein and by Applicabic Law.

15. Assumption Fee, T there is an nssumption of this loan, Lender may charge an assumption fee of

Us.s 300,00

@R -eA(NV) (0307) CHL (07/03) Page 14 of 16
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BY SIGNING BELOW, Horowet ucvepls and agrees 1o the terms and covenanis contined in this
Security [nstrument and in anv Rider exceuled by Burrower and recorded with it

Wilnesses:

(Seal}
-Bomower

(Seal)
-Bormower

(Seal}
-Bormower

(Scal)
-Bormower

@R} -SA(NV) (0307)  CHL (07/03) Page 15 of 16 Form 3029 1/01
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STATE O¥ NEY
COUNTY OF @?ﬁ,@[ﬁ
This inxirument was acknowledged before me on é = Qg——ﬂ}[ by

Derns L. Johnson -+ Geraldre T Thosin

Mail Tax Stalcenents To:
TAX DEPARTMENT SV3i-24

450 American Street
Simi Valley CA, 63065

inthiais:
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EXHIBIT “A”

Al that certain rea! property situated in the County of Clark, State of Nevada,
described as follows:

Parcel I
Lot Ninety two (92) of the Plat of Arbor Gate as shown by map thereof on file in
Book 91 of plats, page 71, in the Office of the County Recorder of Clark County,
Nevada.

Parcel Il

A non-exclusive easement for ingress and egress and enjoyment in and to the
Association property as set forth in the Declaration of Covenants, Conditions and
Restrictcions for Country Garden {Arbor Gate) a common interest community
recorded February 25, 2000 in Book 20000225 as Document No. 00963, of
Official Records of Clark County, Nevada , as the same may from time to time be
amended and/or supplemented, which easement is appurtenant to Parce! One.

Assessor’'s Parcel Number: 124-31-220-062
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THIS ADJUSTABLE RATE RIDER 15 made this TWENTY-FQURTH day of
SUNE, 2004 , and is incoeporated into and shall be deemed 1o wmend and supplement the
Mortgage, Deed of Trust, or Security Decd (ihe "Secunity Inswument®) uf the samc datc given by the
undie {"Borrower™) 1o secure Borrowers Adjustable Rate Note (the "Noae™) 1o
COJNTRYWIDE ECME LOANS, INC.

("Lender™ of the wme date and covering the property described in the Security Instrument and localed at:
%316 CLCVER BLOSSOM COURT
NCRTH LAS VEGAS, NV 85%03I-0480
[Property Address]

THE NOTE CONTAINS PROVISIONS THAT WILL CHANGE THE INTEREST RATE
AND THE MONTHLY PAYMENT. THERE MAY BE A LIMIT ON THE AMOUNT THAT
THE MONTHLY PAYMENT CAN INCREASE OR DECREASE. THE PRINCIPAL
AMOUNT TO REPAY COULD BE GREATER THAN THE AMOUNT ORIGINALLY
BORROWED, BUT NOT MORFE. THAN THE LIMIT STATED IN THE NOTE.

ADDITIONAL COVYENANTS. In addition to the covenants and agreements made in the Security
Instrument, Borrower and Lender further covenant and agree as follows:

A. INTEREST RATE AND MONTHLY PAYMENT CHANGES
The Nole provides for changes in the nterest rate and the monthly payments, as fallows:

2 INTEREST

{A) lnterest Rate

Intcrest will be charged on unpaid principal until the full amount of Prncipal has been paid. [ will pay
inicrest o a yourly rue of 1.625 %. The mierest rate 1 will pay may change.

The nterest rale required by this Section 2 15 the rate 1 wil) pay bath before and afler any defsult
described in Sechion 7(B) of the Note.

CONV .
® ARM PayOpton Rider Initials:
10729-US (0702) 01 Page 2 of /
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(B) Imterest Rate Change Dates
The intercst rase [ will pay may changconthe fi-st day ol
AUGLUST, ZUV4 . and on that day every monih thereafier. Each date on which my tnterest

rate could change 18 called an "Interest Rate Change Dase,” The new rate of interest will become effective on
cach Inlerest Rate Change Date,

(C) Index

Beginning with the first Change Date, my adjustable
interest rate will be based on an Index. The "Index" is Lhe
*"Twelve-Month Average" of the annual yvields on actively traded
nited States Treasury Securities adiusted to a constant
maturity o2f one year as rublished ky the Federal Reserve Board
in the redera! Reserve Statistical Release entitled “Selected
Interest Rates (H.15)" (the "Monthly Yields"™). The Twelve
¥onth Average :5 deteormined by adding tegoether the Manthly
Yields for the mosL recently availaple zZwelve months and
dividing by 12. The most recent Tndex figure available as of
the date 15 davs bkefore each Change Date 1s called the
"Current Index".

If the Index 18 no longer available. the Note Holder will choose & new index that is based upon
comparable information. The Noite Holder will give me notice of this chiice.

(D) Calculntion of Interest Rate Changes

Beforc cach Inicrest Raic Change Daic, the Note Holder will calculaic my new interesi rate by adding
THRFF & Z2%/1€02 perceniage poiniis
! 3.02% %) w the Current Index, The Note Holder will then round the result of this addition w the
nearest one-cighth of one percentage ponl (0. 125%) This rounded amount wilt be my new inlerest rate until
the next [nterest Rate Change Dawe. My intercst rate wili never be greater than 10.325 %

CONV
& ARM PayOption Rioss Indtiats-
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A PAYMENTS

(A) Thne and Place of Paymentis

1 will pay principat and isterest by making a payment every month.

1 will make my manthly paymenison the FISST day of cach month beginning on
Augusi, 2004 . I wall make these payments cvery month until 1 have paid all the
peincipal and nterest and any other charges described below that § may owe under this Note. Esch monthly
paymend will he applied to interest hefore Principal. [f, o JULY 01, 2034 o I still owe

amounts under the Note. 1 will pay thuse amounts in full on that date, which is called the "Maturiy Date.”

I will make my munihly pavments al
P.C. Dex 10219%, Van Nuys, TA 91410-0219

or at a different place it required by the Note Holder,
{B) Amount of My Initial Mouthly Payments

Each of my initial monathly payments will be in the amouni of 11.8.§ 217,79 . This
amount may change.

{C) Paymeni Chunge Dates

My monthly payvment may change av required by Section 3D helow begioning on  the
first davof AUGUST, 2005 . and on that day cvery 12th month

thereafter. Each of these dates i called a “Payment Change Date.” My monthly payment also will change at
any time Scction 3{F) or 3(U) below requares me Lo pay a different moathly payment.

I will pay the amount of my new monthly payment cach month heginning on each Payment Change Date
or as provided in Section 3(F) or 3(G) below,

(D) Calculation of Monthly Payment Changes

At least 30 days before cach Payment Change Date, the Note Holder will calculate the amount of the
monthly pavment that would be sufficient (o repay the unpaid principal thal 1 am eapected to owe al the
Payment Change Date mn full on the matunty dete in substantially cqual installments at the interest rate
¢lfective during the month preceding the Payment Change Date. The recult of this calculation is called the
“Full Payment™. The Note Holder will then cakculare the amount of my menthly pavment duce the month
preceiting the Payment Change Niate multiplied by the number § 075, The result of this calendation is called
the "Limited Payment.” Unless Section 3P or 3(G) below requires me 10 pay a different arount, my new

CONV
® ARM PayQOption Hider - intals:
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required monthly payment will he tesser of ihe Limitcd Payment and the Full Payment. I also have the oplion
each month to pay more than the Limited Payment up to and inghuding the Full Payment for my monthly
payment.

{E) Additions to My Unpaid Principal

My monthly payment could be tess than the amount of the inferest portion of the monthly paymen: that
would be suilicient o repay the unpaid prinespal T owe st the monthly payment date in full on the Mawrity
Date mn substantially equal paymenis. if so, each month that my monthly paymem is less than the inlerest
portion, the Note Holder will subtract the amount of my monthly payment from the amount of the interest
portion and will add the difference 10 my unpaid principal. The Now Holder also will wdd interest on the
amount of tus difference 10 my onpad principal each month, The inlerest rate on the interest added 10
Principal will be the rate required by Sociion 2 above.

(F1 Limit om My Unpaid Principal: Increased Monthly Payment

My unpaid principal can never excecd a maximum smount cgual to
ONE HUNCREIDC TIFIEEN percent { 115 %) of the Principal amouni 1
originally borrowed. My unpaid principal could exceed thal maximum amount due (o the Liumited Payments
and inlerest rale increases. In that cvent, on the date thst my paying my monthly payment would canse me o
exveed that timil, 1 will instcad pay & new maonthly payment. The new mombly payment wilt be in an amount
that swouid be sufficient to repay my then unpaid principal in futl on the Maturity Dale 1n substantially equal
nstallments at the current inlercsi rale.

{G) Required Full Payment

On the filth Payment Change Date and on each succceding fifth Payment Change Date thereafter, | will
begin paying the Full Payment ns myy monthly payment unatil my monthly payment changes again. | alsa wiil
begin paying the Full Payment as my monthly payment on the final Payment Change Daic.

4. NOTICE OF CHANGES

The Note Holder will deliver or mail 0 me a notxe of any changes in the amount of my monthly
pavinent before the effective date of any change. The notice wall include information required by law to be
given me and also the title and telephone number of a person who will answer any question T may have
regwrdmg the nomce.

CONY -
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B. TRANSFER OF THE PROPERTY OR A RENEFICIAL INTEREST IN BORROWER
Umiform Covenant 18 of the Sccunty Instruencrit is amended to read as follows:

Transfer of the Property or a Beneflcial Interesi in Borrower. As used in this Section 18,
“Interest m the Property”™ means any legal or beneficial imterest in the Property, including, but not
hmited 10, those beneficial inicrests transferred in @ bond for deed, contract for deed, inwaliment
sales contract o eacrow agreement. the intemt of which 15 the transfer of title by Bomower at a
Tture date to 8 purchaser,

If al) or any pant of the Property or any Interest in the Property is sold or transferred (or if
Borrower i1 noi a najural person and a beneficial inlerest i Borrower 1 sold or transferred} without
Lender's pnor writien consent, Lender may reguire wmumediate payment n full of all sums secured
by this Secuniy [nsrument. However, this option shall not be exercised by Lender il such exercisc
is prohibited by Apphicable Law. Lender also shall not excreise this option if: (u) Borrower causes
1o b subrmtied to Lender nformanion reguired by Lender o evaluaie the intended transferce as if a
ncw loan were bemg made 10 the transferec, and (b) Lender rcasonably determines that Lender's
wecurity will not be impaired by the Joan assumption and that the nsk of a breach of any covenanl or
agrecment in this Security [nsirument is acceplable 10 Lender.,

To the eatent permitied by ApplicaMe Law, Lemder may charge 2 reasonable foe as a
condition W Lender's consent Lo the loan assumplion, Lender also may require the transferee o sign
an assumplion agrecmenid that is accepiable to Lender and that obligates the ransferee 10 keep all
the promises and agrecememts made in the Note andd in this Security Instrument. Berrower will
conbivue 10 be obligated under the Note and this Sceority [nstremen! unbess Lender releases
Borrower in wniting.

If Eender exercises the oplion 10 esxjire immediate payment in full, Lender chall give
Boerower notice of acceleration. The notice shall provide a perisd of not less than 30 days from the
datt the notice is given in accondance with Scction 15 within which Borrower must pay all sums
wecured by this Secunily Instrument. If Borrower fails to pay these sums prior 1o the expiration of
this penod. Londer may invoke any remedies permitted by this Secunty Instrument without funther
notice or demand on Borrower,
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DOC ID #: DC0B248226006004
BY SIGNING BELOW, Borrower accepls and agrees to the werms und covemants conmined in this
Adjustable Rate Rider,

iSeal)

Hewrowes

%L"ﬂ"‘/ | {Sea))

0 SCN TR wey

GERALDINE J.

{Scad)

= STl

——— : C e e {Seal)

~Bomower
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COC I #: CODA34EB226006C04
THIS 1-2 FAMILY RIDER 18 made this TWENTY-FQURTH dayof JUNE, 2004 . and 13
mcorporated into and shall be deemed to amend and supplement the Mortgage, Deed of Trust, or Security
Deed {the “Secuniy Instrument™) of the same dale given by the undersigned (the “Barruwer”) 1o secure
Borrower's Note to
COUNTRYWICE HOME LOANS, INC.
(the “Lender”) of the sarpe date and covenng the Property described s the Secunity Instrument and located ab-
5316 CLOVER BLOSSOM COURT, NORTH LAS VEGAS, NV 89331-0480
| Preeserty Address|

1-4 FAMILY COVENANTS. In addition 10 the covenanis and agreements made in the Secoriry
Instrument, Bormower and Lender further covenant and agree as follows:

A, ADDITIONAL PROPERTY SUBJECT TO THE SECURITY INSTRUMENT. In addition to the
Property described in the Security Instrument, the following items now or hereatier atlached to the Property to
the exten they are fixmres are sdded to the Property description, and shall also constituta the Property covered
by the Security Insdrument: building malenals. appliances and goods of every nalure whatsoever now or
hereafter locnied in, on, or used, or intended 10 be used in connection with the Property, imcluding, b net
timted to, thuse Tor the purposes of supplying or distributing heating, cooling, cleciricity, gas, water, air and
light, flre prevention and extinguishing apparatus, sccunity and acccss contrul appasatus, plumbing, hath tubs,
waler healers, water closets. sinks. ranges, sioves, refngerators, dishwashers, disposals, washers, dryers,
awnings, storm windows, storm doors, screens, blinds, shades, curtaing and cunam rods, atached mirrors,
cabinets, pancling and stached foor coverings. all of which, including replacements and additions thereto,
shafl he deemed W be and remain a part of the Propenty covered by the Security Instrument. All of the
furcgosng together wilh the Propeny described in the Secusity Inatrument {or the leasehold estate iff the
Sccurity lnstrurnent is on a leaschold) are referred to in this 1-4 Family Rider and the Security Instrument as
the “Property.”

B. USE OF PROPERTY: COMPLIANCE WITH LAW. Bomrower shall not scek, agroe 10 or make a
chaage m the use of the Property Or ils zoning classification, unless Lender has agreed in writing 10 lhe
change. Borrower shall compiy with all Jaws, ordinances, regulations and requirements of any governmental
body applicable 1o the Pruperty.

C. SUBORDINATE LIENS. Excepl as permiticd by federal law, Borrower shall not allow any lien
inferior to the Socurity Insirument to be perfected against the Propeny withowt Lender's prior written
permission.

D, RENT LOSS INSURANCE. Borrower shall mainain insurance against rent oss in addiion (o the
wher hazards for which wsurmance is required by Secuon §.
E. "BORROWER'S RIGHT TQ REINSTATE"” DELETED. Section 19 is deleted.

F. BORROWER'S OCCUPANCY, Unless Lender and Borrower otherwise agree in wriling, Section 6

concerning Bormower's uecupancy of the Property is deleted. tals.

QY -#77 (o00e) 1 CHL tes0) Tage 2ol 4 3170 1701
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DOC ID #: O00634€226306004
G. ASSIGNMENT OF LEASES. Upon Lender's reguest afier default, Borrower shall assign to Lender
all lcases of the Property and all sceurily deposits made in connection with leases of the Property. Upon the
assignment, Lender shall have the nght to modify, extend ur terminate the cxisting leascs and 10 execute new
leases, «n Lenders sole discrenon. As used in this paragraph G, the word "kease” shall mean "sublease” if the
Security [nstrament 15 on & leaschold,

H. ASSIGNMENT OF RENTS: APPOINTMENT OF RECEIVER: LENDER IN POSSESSION,
Bosrower absoluiely and unconditionally assigns and transfers 1o Lender alt the reots and revenues ("Renis™)
of the Property, regardless of to whom the Renis ul the Property are pavable. Borrower authorizes Lender or
Lender's agents o collect the Rents, and agrees that cach tonant of the Property shall pay the Ronts o Lender
or Lender's agents. However, Borruwer shall receive the Rents unul: (i) Lender has given Bomower notice of
default pursuant 10 Section 22 of the Security Instrument, and (ii) Lender has given notice o the tenantis) that
the Rents arc to he paid to Lender or Lender's agenl. Thix assignment of Rents constitules an absolute
assignment and not an assignment for additonal security only.

If Lender gives notice of default o Borrower: (i) all Renws reccived by Bosrrower shall be held by
Borrower &% ustee for the benefit of Lender only, 10 be applied to the sums secured by the Sccurity
Instrument; (i) Lender shall be entitled 1o collect and receive all of the Rents of the Property. (i) Borower
agrecs that cach tenant of the Property shall pay al! Rents duc and unpaid to Lender or Lender's agents upon
Lender's writien demand to the tenant; (iv) unless apphcable law provides otherwise., all Renis collected by
Lendder or Lender's agents shall be apphett first 1o the costs of taking contret of and managing the Property and
collecting the Renty, including, bul not limited 10, altomeys’ fees. receiver’s foes, prémiums on receiver's
honds, repasr snd mainienance COSES, INSUMNCE PremMiums, takes, assessments and other charges on the
Property, and then 1 the sums secured by the Security Instrument; {v) Lender, Lender's agenis or any
jodicially appointed receiver shall be liable v account for only those Rents actually received; and (vi) Lender
shall be entitied to have & receiver appuinted 0 lake possession of and manage the Property and collect the
Rents and profits derived from the Property withoul any showing as 1o the inadegquacy of the Property as
seCunty.

If the Renis of the Property are not sulficient 10 cover Lhe costs of taking control of and managing the
Property and of coliecting the Renw any funds cxpended by Lender for such purposcs shall become
indehedness of Bosrower 1o Lender secured by the Securtty Instrument pursuant to Seciion 9.

Bomower represents and warrants that Borrower has pot excouted any prior assignment of the Rents and
has not performed, and will not peeform, any act thet would prevent Lender from exervising ils rights undee
thix paragraph.

Lender, or Lender's agents or a judicialty appoumed recciver. shall not be required (o enter upon, take
comtrol of or maintain the Property before ur after giving notice of default to Borrower. However, Lender, or
Lender's agends or a judicially appointed receiver, may do so al any time when a defaull occurs. Any
application of Rents shall not cure or waive any defaull or invalidaie any other right or remedy of Lender. Tiis
sasignment of Rents of the Property shall rerminaie when all the sums secured by the Secunty [nstrument are

paid in full.

L CROSS-DEFAULT PROVISION, Borrower's default or hreach under eny nole or agreement in
which Lender has an interest shail be a bresch under the Security Instrument and Lender may jovgke any of

the remeches permitied by the Securnily Instrument.
rttiais
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DOC LD #: 03062482269C€004
BY SIKGNING BELOW, Borrower accepts and agrees 10 the terms and provisions comtained in this 1-4
Family Rider.

A-Ons (Scal)

- Homower

DENNIS L. J

LY

(Seal)
GERALDINE J. SOHW - Rowrowee

@) :37R (0008).01  CHL (0D} Page 4 of 4 Form 3170 1/01
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C ID &: 0096348226006004
THIS PLANNED UNIT DEVELOPMENT RIDER is made thitx TWENTY-FOURTH  dayof
JUNE, 2004 . and is incorporated nio and shall be deemed 10 amend and supplement the Mongage.
Deed of Trust, vr Security Deed fthe “Security Instrument™) of the same date, given by the undersigned (the
“Borrower™) 10 secure Borrower's Noic 10
COUNTRYWIDE HOME LOANS, INC.
ithe "Lender”) of the sume date and covering the Property described in Lhe Secunty Instrament and located at:
53.6 CLOVER BILOC350M COURT, NOATH LAS VEGAS, NV 89%031-04€0
|Property Address]
The Property includes, bot is noi limited 1o, 2 parcel of land improved with a dwelling, together with other such
pucels and certain commuon areay and Gwilivey, us desenbed 1n
THE COVENANTS, CONDITIONS, AND RESTRICTIONS FILED OF RECORD THAT AFFECT THE
PROFERTY

(the “Declarution™). The Property is a pant of a planaed unil development known ng
ARRDR GATE

INane of Planked Unit Developinent]

tthe "PUD"). The Property also includes Bomrower's inlerest in the homeowners association or eguivalent entity
ownimg or managing the commun arcas and facibties of the PUD fihe "Owners Association”™) and the uscs,
denefits and proceeds of Bormower's interest.

PUD COVENANTS. In addition to the covenants and agreements made in the Security Instrument,
Borrower and Lender further covenant and agree as follows:

A, PUD Obligations. Borrower shall perform all of Boerower's obligations under the PUD's Constituent
Documents. The “Comtituent Documenis™ are the (i) Declaration; (i) articles of mcompomuon, wrust instrument
or any equivident document which creates the Ownees Associnlion; and (iii) any by-laws or other rules or
regulations of the Owners Association. Borrower shall promptly pay. when due, all ducs and assessments
impoacd pursuant to the Constituent Documents.

B. Property Insurence. So long as the Owners Associavon maintains, with a generally aceepied insurance
carrier, A “master” or "blankel” policy invuring the Property which is salisfactory to Lender and which provides
insurance covernge in the amounty (including deduciible levels), for the perinds, and against loss by fire.
hazards included within the 12rm "extended coverage,” and any other hazards, including, but not limued to,
canhquakes and floods, for which Lender requires insurance, then: (i) Lender waives the provision in Section 3
for the Periodic Paymeni to Lender of the yearly premium instaliments for propenty insurance on the Property,
and (i) Barrower™s obligalion under Secuen S 10 maintain propenty insurance coverage vn the Property is
deemed satisfiod o the extent that the reguired coverage is provided by the Owners Association policy.

nitals
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200 ID &: C00634822€006204
What Lender requires as a conditioa of this waiver can change during the 1erm of the loan,

Borrower shall give Lender prompl nutice of any lapse in reguired property insurance coverage provided
by lhe master or blanket pulicy.

In the event of & distribution of property insurance proceeds in licu of restoration or repair following a loss
10 the Property. or (0 common areas and facilities of the PUD, any proceeds payable (o Bomrower arc hereby
awsigncd and shal) be paid to Lender. Lender shall apply the procecds 10 the sums sccured by the Security
Inurument, whether ur nol then due, with the excess, sf any, paid to Bomrower.

C. Public Liabikty Insurance. Borrower shall take such aclions as may be rcasunable 10 insurc that the
Owncrs Association mamtans 8 pablic hability insurance policy accepiable in form, amount, and cxient of
coverage Lo Lender.

D. Condemnation. The proccods of any awned or claim for damages, direct or consequential. payable to
Borrower i connection with any condemnation or other taking of all or any pan of the Property or the commeon
areas andd facilitics of the PUD, or for any conveyance in lieu of condemnation, are herchy assigned and shall be
pad to Lender. Such proceeds shall he applied by Lender to the sums secured by the Security Instrument as
provaded in Sechon 1.

K. Lender's Prior Comsenl. Borrower shall nol. except afier notice 10 Lender and with Lender's prior
wrilten conwent, cither partition oc wubdivide the Property or consent to: (i) the abandonment or iermination of
the PUD, cacept for abandunment ¢r tceminaiion required by law in the case of substantial destruction by fire or
other casualty or in the case of a taking by condcmnation or eminent domain. (i) any amendment to any
provimon of the "Constituert Documents” if the provision is for the express benefit of Lender; (i) terminaton
ol professional management and assumption uf scli-management of the Owners Assaciation; or (iv) any action
which woulkd have the effect of rendering the puhlic hability insurance coverage mantained by the Owners
Asxociation unacceptable tc Lender.

F. Remedies. [f Bomower does not puy PUD dues and assessments when due, then Lender may pay them.
Any amounts dishursed by Lender under this paragraph F shall become additional debt of Borrower secured by
the Secunity Instrument. Unless Bomower and Lender agree to other terms of payment, these amounis shaill bear
interest from the daie of disbursement at the Note rate and shall be payable, with interest, upon nolice from
Lender 10 Bommower requesting paymend,

q-:'ll 000810t CHL (08M1) Fage 3 ot &
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DOC ID #: JQQE3I48B226006004
BY SIGNING BELOW, Bomruwer accgpis and agrees 1o the terms and provisions coniained in this PUD Rider.

(Seal)
DENNIS L. JOHNGON - Bomower

{Seal)

- Rewrower

GERALDINE J.

{Seal)

- Borrower

(Seal)

- Rnmoraaer

Q-mumm CHL {08/07) Page ¢ ot 4 Form 3150 1401
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Inst #: 201106200002747

Fees: $15.00
N/C Fee: $25.00
0672072011 03:24:45 PM
gemm:ling Requested By: Receipt #: 817961
ank of America .
Prepared By: Diana DeAvila Requestor:
888-603-9011 _ CORELOGIC
When recorded mail to: Recorded By: CYV Pgs: 2
CoreLogic
0 E endary St DEBBIE CONWAY
Attn: Release Dept. CLARK COUNTY RECORDER

Cha in, SC 29036

6686348226090044
Tax 1D: 12431220092
Property Address:

5316 Clover Blossom Ct
North Las Vegas, NV 89031-0480
NVO-ADT 14157743 6/14/2011 This space for Recorder’s use

MIN #: 1000157-0003681336-4 MERS Phone #: 888-679-6377

ASSIGNMENT OF DEED OF TRUST
For Value Received, the undersigned holder of a Deed of Trust (herein “Assignor”) whose address is 3300 S.W.
34TH AVENUE, SUITE 101 OCALA, FL 34474 does hereby grant, sell, assign, transfer and convey unto U.S,
BANK, NATIONAL ASSOCIATION, SUCCESSOR TRUSTEE TO BANK OF AMERICA, N.A.,
SUCCESSOR BY MERGER TO LASALLE BANK, N.A., AS TRUSTEE TO THE HOLDERS OF THE
ZUNI MORTGAGE LOAN TRUST 2006-0A1, MORTGAGE LOAN PASS-THROUGH CERTIFICATES,
SERIES 2006-0A1 whose address is 9062 OLD ANNAPOLISRD, COLUMBIA, MD 21045 all beneficial
interest under that certain Deed of Trust described below together with the note(s) and obligations therein described
and the money due and to become due thereon with interest and all rights accrued or to accrue under said Deed of
Trust.

Original Lender: COUNTRYWIDE HOME LOANS, INC.

Made By: DENNIS L JOHNSON, AND GERALDINE J JOHNSON, HUSBAND AND WIFE
AS JOINT TENANTS

Trustee: CTC REAL ESTATE SERVICES

Date of Deed of Trust: 6/24/2004 Original Loan Amount: $147,456.00

Recorded in Clark County, NV on: 6/30/2004, book N/A, page N/A and instrument number 20040630-0002408

I the undersigned hereby affirm that this document submitted for recording does not contain the social security
number of any person or persons.
IN WITNESS WHEREOF, the undersigned has caused this Assignment of Deed of Trust to be executed on

—

MORTGAGE ELECTRONIC REGISTRATION
SYSTEMS, INC.

Martha Munoz, Assistant Secretary
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State of California
County of Ventura

before me, Carol Marie Littleford, Notary Public, personally appeared Martha:Munoz,
who proved to me on the basis of satisfactory evidence to be the person(s¥whose name(syis/agesubscribed to the
within instrument and acknowledged to me that héf’shefﬂjzj'/executed the same in wS/her/theit authorized capacity

(ie=7. and that by hi€fher/thedf signature(sy on the instrument the person(syor the entity upon behalf of which the
person(gf acted, executed the instrument.

I certify under PENALTY OF
phiis true and correcy

¥RY under the laws of the State of California that the foregoing

CAROL MARIE LITTLEFORD
Commission # 1875468
Notary Public - California g

(Seal)

CU’*QCM_CQ to %55ka O @é‘fd C}Q:'Trt{kg’i’

Deorrowers: 1 e S [Honmsare
C{_C{mdqnaj SN O
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Inet #: 201202220001651
Fees: $17.00

N/C Fee: $0.00

0272272012 09:17:26 AM

Receipt #: 1073371

Requester:

ALESS| & KOENIG LLC (JUNES
Recorded By: MSH Pgse: 1

DEBBIE CONWAY
When recorded return to: CLARK COUNTY RECCRDER
ALESSI & KOENIG, LLC
9500 W. Flamingo Rd., Suite 205
Las Vegas, Nevada 89147
Phone: (702) 222-4033
A.P.N. 124-31-220-092 Trustee Sale # 29628-5316

NOTICE OF DELINQUENT ASSESSMENT (LIEN)

In accordance with Nevada Revised Statutes and the Association’s Declaration of Covenants, Conditions and
Restrictions (CC&Rs) of the official records of Clark County, Nevada, Country Gardens Owners'
Assocation has a lien on the following legally described property.

The property against which the lien is imposed is commonly referred to as 5316 CLOVER BLOSSOM
CT, North Las Vegas, NV 89031 and more particularly legally described as: LOT 92 Book 91 Page
71 in the County of Clark.

The owner(s) of record as reflected on the public record as of today’s date is (are): DENNIS L &
GERALDINE J JOHNSON

The mailing address(es) is: 5225 ELM GROVE DR, LAS VEGAS, NV 89130

The total amount due through today’s date is: $1,095.50. Of this total amount $1,020.50 represent

Collection and/or Attorney fees, assessments, interest, late fees and service charges. $75.00 represent
collection costs. Note: Additional monies shall accrue under this claim at the rate of the claimant’s regular
monthly or special assessments, plus permissible late charges, costs of collection and interest, accruing
subsequent to the date of this notice.

State of Nevada
County of Clark Tep. iF, 301 5-‘
SUBSCRIBED and SWORN before me January-Hs2612

% LANI MAE U. DIAZ § (Si an:i-
€ M) Notary Public State of Nevada & - O
No. 10-2800-1 1 -

£~ My oppt. exp. Aug. 24, 2014 NOTARY PUBLIC

(Seal)
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Inst #: 201202220001527
Feea: $17.00

N/C Fee: $0.00

02/22/2012 09:17:26 AM

Receipt #: 1073345

Requester:

ALESS| & KOENIG LLC {JUNES
Recorded By: MSH FPgs: 1

DEBBIE CONWAY
When recorded return to: CLARK COUNTY RECORDER
ALESSI & KOENIG, LLC
9500 W. Flamingo Rd., Suite 205
Las Vegas, Nevada 89147
Phone: (702) 222-4033
A.P.N. 124-31-220-092 Trustee Sale # 30488-5316

NOTICE OF DELINQUENT ASSESSMENT (LIEN)

In accordance with Nevada Revised Statutes and the Association’s Declaration of Covenants, Conditions and
Restrictions (CC&Rs) of the official records of Clark County, Nevada, Country Gardens Owners'
Assocation has a lien on the following legally described property.

The property against which the lien is imposed is commonly referred to as 5316 CLOVER BLOSSOM
CT, North Las Vegas, NV 89031 and more particularly legally described as: PLAT BOOK 91
PAGE 71 LOT 92 Book 91 Page 71 in the County of Clark.

The owner(s) of record as reflected on the public record as of today’s date is (are): DENNIS L &
GERALDINE J JOHNSON

The mailing address(es) is: 5225 ELM GROVE DR, LAS VEGAS, NV 89130

The total amount due through today's date is: $1,150.50. Of this total amount $1,075.50 represent

Collection and/or Attorney fees, assessments, interest, late fees and service charges. $75.00 represent
collection costs. MNote: Additional monies shall accrue under this claim at the rate of the claimant’s regular
monthly or special assessments, plus permissible late charges, costs of collection and interest, accruing
subsequent to the date of this notice,

Date: February 6, 2012
By: %J/ |

Ryan Kerbow, Esq. of Alessi & Koenig, LLC on behalf of Country Gardens Owners' Assocation

State of Nevada
County of Clark ir
SUBSCRIBED and SWORN before me February £ 2012

CEER,  LANI MAE U, DIAZ ' (Signatu
e o2 PR Motary Public Stete of Nevada 1

CE No. 10-2800-1

N

. . Avg. 24, 2014
B My appl axe. Ave NOTARY PUBLIC

(Sea) 1
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Inst #: 201204200000428
Feea: $17.00

N/C Fee: $0.00

04/20/2012 08:27:12 AM

Receipt #: 1138956

Requester:

ALESS| & KOENIG LLC {JUNES
Recorded By: SAC Fgs: 1

DEBBIE CONWAY
When recorded mail to: CLARK COUNTY RECORDER
THE ALESSI & KOENIG, LL.C
9500 West Flamingo Rd., Ste 205
Las Vegas, Nevada 89147
Phone: 702-222-4033
A PN. 124-31-220-092 Trustee Sale No. 30488-5316

NOTICE OF DEFAULT AND ELECTION TO SELL UNDER HOMEOWNERS ASSOCIATION LIEN

WARNING! IF YOU FAIL TO PAY THE AMOUNT SPECIFIED IN THIS
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE AMOUNT IS

IN DISPUTE! You may have the right to bring your account in good standing by paying all of
your past due payments plus permitted costs and expenses within the time permitted by law for
reinstatement of your account. The sale may not be set until ninety days from the date this notice of
default recorded, which appears on this notice. The amount due is $3,396.00 as of March 27, 2012
and will increase until your account becomes current. To arrange for payment to stop the foreclosure,
contact: Country Gardens Owners' Assocation, c/o Alessi & Koenig, 9500 W. Flamingo Rd, Ste
205, Las Vegas, NV 89147, (702)222-4033.

THIS NOTICE pursuant to that certain Notice of Delinquent Assessment Lien, recorded on
February 22, 2012 as document number 0001651, of Official Records in the County of Clark, State
of Nevada. Owner(s): DENNIS L & GERALDINE J JOHNSON, of PLAT BOOK 91 PAGE 71
LOT 92, as per map recorded in Book 91, Pages 71, as shown on the Plan and Subdivision map
recorded in the Maps of the County of Clark, State of Nevada. PROPERTY ADDRESS: 5316
CLOVER BLOSSOM CT, North Las Vegas, NV 89031. If you have any questions, you should
contact an attorney. Notwithstanding the fact that your property is in foreclosure, you may offer your
property for sale, provided the sale is concluded prior to the conclusion of the foreclosure.
REMEMBER YOU MAY LOSE LEGAL RIGHTS IF YOU DO NOT TAKE PROMPT ACTION.
NOTICE IS HEREBY GIVEN THAT Alessi & Koenig, LLC is appointed trustee agent under the
above referenced lien, dated February 22, 2012, on behalf of Country Gardens Owners' Assocation
to secure assessment obligations in favor of said Association, pursuant to the terms contained in the
Declaration of Covenants, Conditions, and Restrictions (CC&Rs). A default in the obligation for
which said CC&Rs has occurred in that the payment(s) have not been made of homeowners
assessments due from January 10, 2011 and all subsequen} assessments, late charges, interest,

collection and/or attorney fees and costs. -
Dated: March 27, 2012 ﬂ)‘v / e

Ryan Kerbow, Esq. of Alessi & Koenig, LLC on behalf of Country Gardens Owners' Assocation
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Inst#: 201210310000738
Feea: $17.00

N/C Fee: $0.00

10/31/2012 08:04:08 AM
Receipt #: 1384103
Requester:

ALESS| & KOENIG LLC
Recorded By: MAT Fgs: 1
DEBBIE CONWAY
CLARK COUNTY RECORDER

When recorded mail to:

Alessi & Koenig, LLC

9500 West Flamingo Rd., Suite 205
Las Vegas, NV 89147

Phone: 702-222-4033

APN: 124-31-220-092 TSN 30488-5316
NOTICE OF TRUSTEE’S SALE

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT! UNLESS
YOU PAY THE AMOUNT SPECIFIED IN THIS NOTICE BEFORE THE
SALE DATE, YOU COULD LOSE YOUR HOME, EVEN IF THE
AMOUNT IS IN DISPUTE. YOU MUST ACT BEFORE THE SALE DATE.
IF YOU HAVE ANY QUESTIONS, PLEASE CALL Alessi & Koenig at 702-
222-4033. IF YOU NEED ASSISTANCE, PLEASE CALL THE
FORECLOSURE SECTION OF THE OMBUDSMAN’S OFFICE, NEVADA
REAL ESTATE DIVISION, AT 1-877-829-9907 IMMEDIATELY.

NOTICE IS HEREBY GIVEN THAT:

On November 28, 2012, Alessi & Koenig as duly appointed Trustee pursuant to a certain lien, recorded on
February 22, 2012, as instrument number 0001651, of the official records of Clark County, Nevada, WILL
SELL THE BELOW MENTIONED PROPERTY TO THE HIGHEST BIDDER FOR LAWFUL MONEY OF
THE UNITED STATES, OR A CASHIERS CHECK at: 2:00 p.m., at 9500 W. Flamingo Rd., Suite #205, Las
Vegas, Nevada 89147 (Alessi & Koenig, LLC Office Building, 2™ Floor)

The street address and other common designation, if any, of the real property described above is purported to
be: 5316 CLOVER BLOSSOM CT, North Las Yegas, NV 89031. The owner of the real property is
purported to be: DENNIS L & GERALDINE J JOHNSON

The undersigned Trustee disclaims any liability for any incorrectness of the street address and other common
designations, if any, shown herein. Said sale will be made, without covenant or warranty, expressed or
implied, regarding title, possession or encumbrances, to pay the remaining principal sum of a note,
homeowner’s assessment or other obligation secured by this lien, with interest and other sum as provided
therein: plus advances, if any, under the terms thereof and interest on such advances, plus fees, charges,
expenses, of the Trustee and trust created by said lien. The total amount of the unpaid balance of the
obligation secured by the property to be sold and reasonable estimated costs, expenses and advances at the time
of the initial publication of the Notice of Sale is $4,039.00. Payment must be in made in the form of certified
funds.

Date: October 15, 2012

By: Ryan Kerbow, Esq. of Alessi & Koenig LLC on behalf of Country Gardens Owners' Assocation
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MILES, BERGSTROM & WINTERS, LLP AFFIDAVIT

State of California  }
}ss.
Orange County }

Affiant being first duly sworn, deposes and says:

1. I am a managing partner with the law firm of Miles, Bergstrom & Winters, LLP,
formerly known as Miles, Bauer, Bergstrom & Winters, LLP (Miles Bauer) in Costa Mesa,
California. I am authorized to submit this affidavit on behalf of Miles Bauer.

2 I am over 18 years of age, of sound mind, and capable of making this affidavit.

3. The information in this affidavit is taken from Miles Bauer's business records. I have
personal knowledge of Miles Bauer's procedures for creating these records. They are: (a) made at or
near the time of the occurrence of the matters recorded by persons with personal knowledge of the
information in the business record, or from information transmitted by persons with personal
knowledge; (b) kept in the course of Miles Bauer's regularly conducted business activities; and (c) it
is the regular practice of Miles Bauer to make such records. I have personal knowledge of Miles
Bauer's procedures for creating and maintaining these business records. I personally confirmed that
the information in this affidavit is accurate by reading the affidavit and attachments, and checking
that the information in this affidavit matches Miles Bauer's records available to me.

4. Bank of America, N.A. (BANA) retained Miles Bauer to tender payments to
homeowners associations (HOA) to satisfy super-priority liens in connection with the following
loan:

Loan Number: 2260
Borrower(s): Dennis L. and Geraldine J. Johnson

Property Address: 5316 Clover Blossom Court, North Las Vegas, Nevada 89031

{34484436;1)
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5. Miles Bauer maintains records for the loan in connection with tender payments to
HOA. As part of my job responsibilities for Miles Bauer, I am familiar with the type of records
maintained by Miles Bauer in connection with the loan.

6. Based on Miles Bauer's business records, attached as Exhibit 1 is a copy of a
November 21, 2012 letter from Paterno C. Jurani, Esq., an attorney with Miles Bauer, to Country
Gardens Owners' Association, care of The Alessi & Koenig, LLC.

7. Based on Miles Bauer's business records, attached as Exhibit 2 is a copy of a
‘ Statement of Account from Alessi & Koenig, LLC dated November 27, 2012 and received by
Miles Bauer in response to the November 21, 2012 letter identified above.

8. Based on Miles Bauer's business records, attached as Exhibit 3 is a copy of a
December 6, 2012 letter from Rock K. Jung, an attorney with Miles Bauer, to Alessi & Koenig,
LLC enclosing a check for $1,494.50.

I
I
I
"
1
1
I

1

{34484436,1)
Page 2 of 3

306



