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Daar Mp. Duke!

In follow up to our vonversation today, agaid, I vanted Lo

J0ANG. BUGHANRY
AQNIHISYTATOR

ke

glesy that. the Real Betate Pivision has no Jurisdiction ovex tha
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Nevada
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peclaration, BylLaws, Rasociation Rules and Regulationm, statement
of menthly wgsssanent and amy unpaid assessment dne fxom subjeat

wRil, cunwent operating budget.
I will tuen

your gomplaint £ils over Lo Magk RiOvic, Compliance

gupervissy fox his review, Plmase dlract your qorrespondends

Josunentys  dlregtly GO Tim, Your -complaint will need

to be

réaddrepasd as ko fngues Llat ake joriedicsional ro the Hivisiont
not. regeiving khe Comman-invexeat dadunente prige bty signing the
gales agrespant go you wavld have heen awave of the Associatbicon

and At rules and Feguwlations aid wonthly dies yeguizement:
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 INOTES ORTHE
ASSEMBLY GOMMITTER ONJUDICIARY

Sinty-sighth Sesslost
May 24, 1898 .

The Coromittes on Judictary was wallad to order ot 8100 8,1, 0N Wetnesday, Moy

24, 1998, Ghairmen Andersot presiding 1 Room 332 of the { egisttive Buliding,
Carson Bity, Nevada ExhibleA s the Aganda. Extibit B (b the Atteridanon Roater.

. M, Borale Andareon. Ohalrnyan
Mr, David E Hutwke, Ghalsmahy
Me, Barbata B, Buokley, Yige Chalrmen
fir. Brian sandoval, View Chairman
Wir, Thomaa Satten
Nir. Jotwy G Garpentar
Wi David Qoldwatet
Mr Nark Manando.

Mrs, Jan Monaghan

Ws. Genl ohrensshel

W, Richdrd Rarking

M, Michsel A, {fifkee) Schnpider
g, Dianne. Stoal

Ws. Jaannine Stroth

Mohe,

gTARE MEMBERS RRESENT:
Dennis Nellandst, Hoaaarch Analydt
Patty Hicks, Committes Seerataly’

M. Deonle Heely, Nayada Highway Patral Assosiation
* Mr, Brent Rolvet, Fad. )
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Asgermbly Committao. on Judlolary
Msy 24, 1998
Page 3

Mie, Buokley-advised the aross wers braken dowr into this major ssotions af the bitl,
ang the proposad smendmeant was the reaulh of Intarested yériies working togeather
ard arg In fulll sgrasment with the work dosumant and amendments,

W, Dimnia- Healy 4od Gary. Wolff, Nevada Highway Batral Aesosiation, find Me.
Valerla §. Goonay, President, Navada Trlal Lawyers Asaooclation, aHirmed thay wera
tiv suppert of &.B. 202, as amenddd: '

Mg, ’Managharicommemad.th]s partioutar Wil was a difffonlt isaug t undaratand
and work oh and appresiatad svaryona’s stillty to wark togethet to ke it easier.

ASSEMBLYMAN BUGKLEY MOVED T AMEND AND DO
PABE AB, 202,

ASSEMBLYMAN BATTEN SECONDED THE. MOTION,

THE MOTION CARRIED, (ASSEMBLYMEN QOLDWATER,
HUMKE, PERKING AND STREL WERE NOT PRESENT FOR
THE VOTE)

. Redqulres arblirtion of aertain aisime ralatlug
ta vesidential properiy.

Mr. Nellander informed Mr. Sohnelder ud My, Sandovel held & subogmmnities:
Regring to Lag Vages: end brielly summarized the rapart of the subtommittse,

Mr. Sehistder advised the big yoncarn was el do novo. He statad the Las-Vegas
poopls. wonld prefef to gu without trlal da bove snd advised it wanld allow the
poopla instasd of going $o court t get right to arbiiration to regolye ditfsrénses,
WMir. Bohnoidat nated ibe resl ssnte division has afgned off bu this amandmaTt

Mr. Santoval egramented jtis 8. produst of sxtanslve negotiations; tard wark and
R wais i oompleta suppart.of e bill as ainendad, .

Mrs, Monaghan statad Painted Desert s In. her distict ane Ahgy are heppy with the
bilf.

Mr, Bchnalder stated as soen as a fa‘x I& vecalved from Grockett & Myers
Atfornays At Law, of Las:Vegas, he will sulsmit the amendment fe the conmmiitee.

5%
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Asgambly Qommittes of Judlafary
fay 24, 1996
Page 4

attached as (Bxtiblt B
GOMMITTEE INTRODUGTIONS:

ABSEMBLYMAN GHRENSCHALL MOVED FOR GOMMITTEE
{NTRODUGTION OF BOR 11-630, oo

ASSEMHLYMAN SCHNEIDER SECONDED THE MOTION.

¥HE MOTION CABRIED,  (AYSEMBLYMEN BATTEN,
GOLDWATER, NMANENDD AND HUMKE WERE NOT
PREGENT FOR THE VOTE)

ASSEMBLYMAN SCHNEIDER MOVED 10 ANEND AND RO
PASS A, 162 ALONG THE UNES OF THE WORK
DOCUMENT PRESENTED WITH THE INGLUSION OF TRIAL
RENOVO,

ASGEMBLYMAN CARPENTER SEGON’DED THE MOTIEON:
Under discussion it gonfines its revlew 1o the ragordy corisidered on appesl,
sutiesation & enp. 8, the appon) i oply basad op the racord dnd doss nottake new
witnesses and tastirony, in & irlal 48 nove you take new wikngages. abd
tastimony. M. Nellapdet road tha proposad changes to the ameidment lotd the
tsoord, sttachad in (EXDIbILEY. :
THE MOTION CARRIED, [AGSEMBLYMEN BATTEN,
QOLDWATER AND HUMKE WEHE NOT PRESENT FOR THE
VOTE) !

m&mmmm . Makes various changes relating to
disedminatory practices,

Me. Neflanger lﬁrie,ﬂy summarlzed the Tepart of the subgommittes, attaghatl 35
{Exghiplt G-

e, Buaklay informed remsipt of two mare {steers In support of A8, BO2 fraln MG
Grand and Southerm Neévada Human Rasourae Assoolstlon, attached an [ExhibitH),

58
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Aszambly Comimitles o Judictary Work Sessloi
May 23, 1088

L. Renor Subgart ; : ' 0]
Buokley, Agasi plymen Humks and. Qoldwaien, aod Asgemblywomsn 5 ol

This bill addresses e dispasition of certaln Toliremant banefiis In divisrers pases.

Aftaghed. is & oonoaptual amendmert. prepared by Valetle Coonsy, Nevgda. Trial
Lawysrs, I consuffation with toe primary proponents, fo raliast the intant of the
subcommitten, Thé amendmants propsgs the following major efianges:

¢ Cladfy thatthe bill only covers {hose retirement banefits thef are vasted attha fme
o divoreg.. Delpte, ther rergainder of subsaction 1.

', n subssclian %, provide fhet whero one paity (¢ gt entitled to receive social
saourity bsnifite, putthe ofheris, the sourt ray consider thet slement and privids.
an offeat If nacsseary..

o Jmend subsection 4, to address the firme when a vatirement banafit Is payeble 1o
the nonspaticlpaling spELas, t-the banefit 1s aveliable 1 ihe rerpaticipating
spousy &t or before the dats of eligiility 1o yetle, theh i mustbe paid a} the time
of divorss, upon elighiily te retire, or at & fime sgraed. 1o by the parties. ihe pler
does rot allow payment, untl the parficlpating pany actually relires, then payment
paad nothe paid unilt actual retirervert frihe volrt orders an allmative meany of

mé?cﬁm {i¥e. a sty bond or some-other form of protestion agreed upon by the
parfiet. .

+ Amend sybsection 510 ensurs et (e panticipating parties! e'slaté is not raquired
10 portinue payment of benafits upon o death of the patficipating pary.

. Provide that the bl e sifestive upon passage and gpproval,

EXHIBIT E
5.

SBRDOOSY
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... Benort of seammliies 1o
Rehneider and Asserm hiymat Ssndoyal

T;ﬂs pill fequirey mediation or ar‘b\t"iaﬁgn of olalms refaled to homaownsis assotlation
dlsputes.

Attached Is @ concepluzl amendimant that mekys the folloing majar sfianges:
«  Excludes disputes Tvalving title o raul property; '
v Olarlfis thet the bifl would apply to actions in-the lower caurts)

+  Authorizes mudiation i both partios agres, aibitration, if they de not 4gias or 86
yespuest

«  Provides procedures farthe selection of medlators or arblirators;

¢ Aulhorizes the parties to agres to. binding o non-binding arbltration and a il
da niovo If I binding arbitrsition the pany sapks 10 vaoate the award because of
sarruption. oF fraud, or in non-binding arbliration beczuse of an njustica In the
award of the arblratory

«  Eess of the arblirator are pald by the parties pro-rata; and

+ If & party appeals o a iral de nove and achlaves & result fess favorable {tiart the
inillal award, then that.party must pay the sosts and atiornays: feas of the opposing

Pty .
1}1,‘ Report.of Assemblywonian Bueklsy, Gononrning, Assembly Bl 802

This moasws amends varous. provisfons oF NRS to bring Navada In "snbatantial
compligrios’ with the. Falf Housing Act. The il probibits dlecrimiration in housing and
sald up a procedive. for the adjudioation of dlsputes, Aftaohed s & sOpY: of the
propused amendments to address Jssuss. valied duting the inittal haaring on the bill

&0
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t's driving

Juveniles f be placed of the. nifends

Requires yetords: of DU viojations by
rocard fou 7 years.
342: - The informatipt may not be reloased (o:an ermployer o
{neurance campany unjoss the juvenlle ot parent ot guardhan sgrees { the releass.
Law enforgerent officials and sourts. &re geurted 0060

an congerning the ability of a oniid to deny conviaiion of susb

mant applistian:

Amendment No:

Furihat disouss!
offanse ON amnploy

pagpmbly BILE .
gyaluation angd traatment of a persalt uyndar 21 wht
If e lg an dbuset of aloohol or drigs. ' .

a5 - Ghanges e wmardatery freatmant provisions tortisarationsry,
16 arder the child to perform ottty serelee led of paying the
to {he avaluation oF trentment.

o hias, pommitted pul

Requiras the-
to datermlie

Amnendaient. NO.
Allows the judge
chargos relafing
Assentbly Bl 508

This maasire raquires {he- oatahlizhae

it of @ hoot samp for juvenfis offendaits,

&4
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OROCKETT & MYERS.
ATTORNEYS AT LAW
e
Yegas, Novada wod
Telghant ¢r0m T
Telegoplet (107) 3927355
S 355
DATE My 17, 1995 TIME: 355
: Mk Sehneldey
o mx@gwmm Ameally
AR NUMBER; T ERFE062
FROM: elswa €, Tavelle, Beg, ,
i ' pastnbly Sl
© COMMENTS: fep sttashed.

N /OU DO HOT
' ol the caver sheote T YOU DOXC
M’i‘iﬁmﬁﬁ%ﬁg&mmsaoms,msm.

BXHIRIT

6
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e b b A

morosaﬁam;ﬁﬁmm‘r gL
AQW’W’W&«N& 182

iteatlon. of coxtalo, dlele rofatiig @ yosiiental praperty:

SWYJM@% al

Ttdoot on Local Govermmet Now

Bifert. 06 the Stade oF o0 Iﬂﬁu&tﬁiﬂ i)

wweiesr ek

wlatling 4o wlternative dfsgmw'soluﬁam sepuizing the rebltgntion o aoddintian ol

ANBCTY
pelutiog s sesidential propery; ard

cortaiy elalsms providing other saatters propexlyrolastg

thsrata

FEVADS, REPRESHNTEO T

A FEOPLE O THE STATE o
BNAGT AS POLLOWE:

SENATE AXD ASSPMBLY, DO
gesston d,  Chspror. 38 €€ WRS Is. horsby prendl by aiding thereto 8
10 10, dnclsivs, of s act '

providons sst forth an sections &
sotions 2 o 10, nelusivt, of s &gt

Geh B8 aed 8 wilent (s st

othppuiss Roguizes
b epgsessnopts® ests s chuurges, tncluding lofe o%zafges,fin’wrest nag oty of
golteotiun whitls px amseintign iy {ovy aelnat SWROTS i vcldenfist propenty purmISto
o doglaration of $0venBAtE: condifions ad sestrictiont, 8% well a5 fnes; foey dud. oilier

&
: 63
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sharges whigh oy ';}s Jovied prszant 10 WRS 1630200, a0 s

g *Amsseltion Yine tho wedting aeerihed 10 it fm NRS 116330818, whether 02
ot the pagiioalar msodstion {s. subjeet Yo. thet 185,

‘ 8, ik aedon® inctilfes an action 0 nyoney B2 wpifuble velink but doss no?
fnchde au action i sty for Enjuitctive ool wiwre thore exlsts an muteddine ¢ thrpat of
{roeparable hirm, oT 80¥ wotion involving G tille o pasidential propsiiy.

4, "Divilon? revan the esl eatuto divit of e Daparanens of Busness and
Tudusteys

5 "ngfapmmim meamanamamtm‘aamdm f 150:xﬁlesafme:

‘ :e;sidendax Loy of assselatlon whidh s the-subjeet of e arbfecarion or Higatlon.

6 "Culifled Hediator” and *Qualitiod Asbisator® yopan thet tho. modiater ox
ér*oi&mr shail be traimed nog exporienced in medlaton or atitatlon wud shall b
spzcmhzeﬁmm or sxpailenns fn the geeotmiah of dsputes hovolving aesolations dnd the
{rerpratation pud snfrveient off desfarations of covenants, sonditions and mﬁisﬁbm
affesting restdentiel propertyy o an associfions corpuiate arﬁo!wq& inoorpiitation, byiaws
sl wulos andl fogalations prommigatert by At anstselation.

. 4, "Residential priparty” Trelpsfey, tug 15 R0t Baited t, tesl vaiate within 2
p\.axmed cqmmmily subjeet 1o the provisions ot sheper 116-0f NRS, Thi texm tlook ot
inchuds sammmcizl property I 6o fontion hernf comtains properiy Whish 3 uxed for
resideniial pugpodes.

soneth 4 No. alvi] notion Beged dpon, & sl relating 10!

Mo 17,1955
s .
>
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@ The {nferpretation, applivation o apforcsmeat of By CCVeRS, eonaitling
pe yeatgictions, rules and sogulations, o Bytaws nioptad by &0 nssosdation, appli;:gbl&m
repldiontid propeny; oF

)  Anluoreuss, :ed.miwurhnpeﬁﬁpnofadﬁiﬁqn,alamem upoy reddential
property; or

 The poflerion of gyl eysowtiens
iy ho coprmeneed in oy smul s cowst, Justies's et o diteiet const wrless

() the complainkag pacty hus cxhansted all e -
agoelation adudstative provedures vl wro
speitfied fn thw ws'gmnts, coditlons  oF
xeanfoitns, vr it e byl or s the. rules sud .
roplutions of the aswscitlont sud

)y the scton hae bR ibintied o edbiteation.
purines fo the predsions of setions 2w
10, Tuglustey thie-sot

2 Avouct shl cisois ny elil selon whick 45 commnyad in vlolation of 10
provislors of mbseerlas 1. _

o, 1. A pocaoms havig wy dispuso governed By Sosian 9, uhork, shal
subult the dizpule to siterantivs dspits resolution i :ms:ménner preserfood bidow:

(@ A porson dhall filew vomplad-witt the Dvislon, whiel smst etads:
@)  The compléte namss sélentsen and taléphose atanban of s piintles

ey 10, 1998

4
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{0 Elﬁ!m}
@) Aospeciie steteient of the vintitrey off i clatmy
iy A Matement ofwhether tie pesson wishes o Juve thiy:elnirn subsmitted
b mtedlngor e whethes e agrees to v{udbag mbitxaﬂ;:rn; aad
(i) Suh oty beftmmatlon s th Divislon ey vequiroc
7, Thepoetiton e ke sccompraied by piee to bedotembned by Ths Tbviton.
3, Upm o fling of the petiton, the: petioer gpall serve & oupy of the
cortyfaliss In tho meser preserlbed i Rala 4 of fhe: Novads Rulles. of CHll Proceduss fox
the aucvics o.é n, yarpmons wad eomplatng, The sompleint 80 Yoreed must e aedompanied
by & statgmett erplainiig tho proguiures for meatistion and acbitration sot forth In his act
4, Upon belng served prwnant subvection 8, the pesen upeh Whom o Ry
f the, coplaint way served] shatl, itk thirsy (30 days alter the date of service, filv
wrigton answer with e Dividon and xaust {alde & feo 1o be determined by the Division.
Soc 8. 1. “The Divisom chall esbabilsh and suetnialy (2) 8 ket explanation of
e, arbiteation and amediatipn provoss required. y 1bly Satats, ang () o s of gualified
sedlstos wad asbileators avallsble & 41 afor populsticn cestorsinbe State, Lo comply
wh:n this pact, the Divislon may sely ypn Hats of qualified pessons mudntalned ansd published
by wusti rganizations a8 e Amorioat Adbliation Associition; Nevnda Dispine Resolution
Servics, Nevads Avbitation Assoplation, Commmundty Assogdfations Tamiitiuts, o by By oter
quialified providen, The Tiviklon. sy vequire that uny dkpule tesalutlon geryice provided
b5t the State demomatsaté 8o s Divislon thik e ot #he b in feet qoalifisd.

- May 37, 1983
£ .
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% Hallpdrtes xmmbd in & coniplel Hled purayant to Festion & pYthis Ack apes

1o siediation of the dispute, thelr sgreerpent & madiats shil b reduesd to writing and the

portes hall select 2 quatified mediator available: ittt the geogmphio tres or such otber
Tovation {n the Stite, fom a st of aquistifledt meilistoni o o yuritteined biy the Tavision,
15 the pastloy canmat BgHs Upon & medlaton, then the Divison shall appoint mgdistor
gyatinnle within the geographio atea from ook st vmintsned by thy Divlsioa Begtatton

Tl hecemiplatod withio pisety. (803 days of the parties apvesmont iedints, uitless e
parties othorvise vgree, Aty agroement reacﬁad fhrovigh ynetion dhall e pvdueed
wrlting by the medistor: -withiior $histy (30) days of ths conelusion of the tediation, &nd s capy

of 1o apresment shall be pravided fo all partles, The partizeto metiavion mey enfores the
agreetdent yeackied in me’diaﬁcm-m Thisk SAIG EMINGT 38 B othey written ggreoment. The
pasties shall be responsible for gl eosts of the medindon,

3. 1l parthes vo o disputa do not gequest mediation, uad whe:thar or Aot s

apswor to {he compladnt 3y diked withi fho pexlod. spectied, tho paxtiw shall ‘solest &
quelliffed arbitrator nveilable witin. the geomaphic aves to arbitrate she diapule. ¥ the
pagtlos canut ugres. wpan dgaliicd arbitcator; ther the Division shell ssleot the quatifiad
atliiator frout the geopraphlc aren nd stinll Tionfy each, pisty of the nuxe of sueh
asblator, ‘ '

4, The mbitration shall bo semdnsted somsistently withthe provislons vfSedtions
484715 throngh 35105, subseetion 1 faalusive, wud sections 38,115 through $8.135 hictusive,

sred sotlon 38,168 oF MRS Chapter 38; Unifin Adbitration Act, subjeut; however t the

oy 1 195
é W\@N&S&
67
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appesl provivens shd ofer rguitements stiedl {n: this Aot The. arbltrator puy hodt
" ovidenes and miske p fiosl determbntion heged upon the evidente puoduced,
" nutwilpstanging the faflire of x party toflle so aavwer ot to appe;r after proper notflsation
af thie hoaring Thes awand.of the sbiterator shisTt be venddexed within the time agesad by the
pasties Tt not Yster than fhivyy (30) days ufter, the conalusion of the webiteation, The
Jevisin widt Ficiuge tindtnge of fust s, it sppropetite, convledlons of fvw Tlie desiston
mny inchade on award of Ritomey’s: focs 10.thg prevallioy paety, in.,ﬂ;ue.-di&mﬁun of the
ashftestor, "The achitrator shell deliver-{tie declslon pemonally or by reglitered o erreibieil

mail to esch prriy und.to e Divlalon. :
& Upon veoelpt of 3 fina) dogislon pursuant to subsectlon 4, & purty may, wittin ?
ey (30) Gy, spead s declslon of fhe asbitrator to the dstilet coust in whose distrist '

sho devlslon wae roade, T sonducting sn dppeal pursmant to this yeotfon, the distdet court
shall confine ts voview to the rocond sybmiteext on wppeal anet shall nioe subytiats i
Judgrcnt for that of the arbltrdtor wy 1o thie welght wf evidéncd ou a question. of fact.
_‘ 6 “The court ey reiaind bt afffens the el decdsion o setlt-aslde I wholg or
o et 3 tho oububansind slghis of eliher pacly have bebn projudiped hesauta the il
duelslon of the wbiteator - ) ’
) Inviolutolt of voriutianel vr statvory provisions
(b) T exvess of the simtuteny apthorlty of the-arbitator;
()  Modo wpor uilowfil progeduesy
{d) Alveted by other soror of Iiw

Moy 15 158
f rdieofiands
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(o) Cloadly stomeowy fn vle of the xelistle, probudye. sud subsiantiil evideres
‘ary this whals rscotd; oF .

(f) Fsblivary or-eaprisfous o cliavastorizsd by dbuse of dipcrstion.

7, Hooippestis mide phrstad 1o (s seption withi the yresrribed pieled, the
desiston of the arbitetor tepomes Hiusd. Upon mpplicarion thovefar by o partyy th distrlot
sk shall exter s fudpusnt o decros fa vonformity il the docfiion of the arkitrator: Ths.
ndgment pr decres way Ue. enforced as-ay Ol fudgment o decede. '

See 10, 1o The Diviston dhall adsinlstor e pmvisi;{m.s of sections 2 o 10,
olusive, o Hhls a0t tid oy adopt suth rop itions s fe Necessary 0 carmy ontthass
provisigis

4, Thgoptas cltivtviso provided it subrsoctiom 3, il foes vullented by the divisin
purstant 4o the provistors of seotfons. ¥ 10, nclusive of this ot st bo aecovaied. for
seprvatsly wad iy only. be wsedd Ty the dividon fo-gdminisior the provisons of sestions
v 10 inghasivs, ol s acte

Sho dt,  NES 36250 fs honby imended fo vord oy Sollms: _

98780 1. [AN] Brvept au atheswisy provided ln vestion 3 of thls noty ol il actives
‘ed In-+lldtriot osmd For dumnges, i the thue. of notion nrises ja the State of Nevadd. and.
fhe Aot I fseme does sot pxeeed S250 ot o vubittesd s noitbinding arbiration
in spvardance with the providans o MRS 38355, 9825 anf 38.238

s A il potlon for dasanges ed o Juston's cout may” be SubmINES 1o
seblkation )fthepat‘ﬁe& sgree, ovally or i wiiing, to the mibmiteston,

17, 08
89
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SR SRR e LR

Y hd
o in vﬂud
reto.t

1 {ngerting:

L1

w the call

{bly BittNo,
R ‘th

‘ Chalrman

4, 154, 403,
1ok with the

Chalrign

- 1g los. 28, -

W to TEpott

Chairman

ssembly Bill
% sanme tank

Chairman

i No, 258,

) ok With e

sholrmon

ofv

yecommendation: Amend,

S

6848, _

M Speaker: )

Vo, Conpursil Gomnliies on ranspontation, © whilnh vas reforred Axeerbty Bl
No. 830, hias Had the sairin-nody congidaration, and_ hefs leavs: 1o rpon the e hack
with the. veaomméndution: Do paks »

e Tuouas BRTTN, Chafmet
M, Speaker!

¢ Your-Cousurem Co;y}xduee oty Ways-and Muans, toy-whiolt was jeforved Asheriily il

1o 530, hat Jud. the sasie iider-consideration, wd heps 168ve to report e saxs baek
with the regommzadadon Amend: and A6 pasn ag amsnded,
Motsz ARaRRRY: Ry Chaifrmat
My, Speaker
Your Comnitiae on Ways ad Meang, © which was eforeediAstembly B Ro. 628,
had hagt e fame: wador consideration. and brgs Teave 10, TRAR the sxmé \gaok-wi.m the

i do pask B8 RIDGHACK.. o .
" ¥iokes ARRERRY; 38 Chalrman
o, Spealieri o -
 Your Comulisys on Natie) Resputoss, Agrichiiors ant it o swhiel v veforred
Souats Bl No. 402, Bas hid the sama upder semsidemtion, and begs leaveis fepor the
same o, with thereeommenuton: Do-poss:
Joun CarenTer, Thairaan
Mr. Spakdrs
Your Conmities on Hgtural Resontias, Apclontinge sad Mintig, 1o witioh was refeoid
Assembly Bitl No, 537, hes hgd thi samis vnder, conslaeretis, and begs teses toyepuxt
g sayap back with the recommendation: Amend, end dn pass 88 amonded,
' Jonx CARENTER, Chalrman |

’ MOTIONS, RESOLUTIONS ARD NO’S’ICES .

" Asgpriblyntan. Exnppt moved it Asserbly Bills Kos. 152, 251, 238,
405, 433, 498, 530, 832, 597, S0, 628, 628, Senate Bills Hos. 265, $34,
357, 370, 402 be plscad.on the Seeond Reading File,

Motion opried. .

Asshiblymen Emaotvoved tbat Assembly Bitl Blo, 317 be placed on th
Genopd. Fils. . ;
Motion parrisd.,

Asngemblyman Arberty ymoved fhat Assembly Bill o, 120 be taken froi
the Chief Clerk's dogk und nwpufersed to the Comuiites on Wayys and

Means,
Motlon oarried.

' SECOND. READING AND AMENDMENT
Assemibly, Bill No. 182,
Tl read yecond times
The following amendrent vras propused by the Cormuittes on Judicliry:
Ametidmant No, 658, ) ) '
Amend sestion 1, giage 1, Tine 3, by deléting ‘10, anil insering "8,
Awmend ses, %, poge 1, Hie 3, by delating w10, atid-inserilng: 8,
Amend see. T, PR 1, by deleting lines 3 through § and inserting:

8], “ssessmenns means:

SERB0T04
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e o —aer s~ e e ea e mt tome s g ATy TSI ANEA I Aty bty s e dieen et S b s gy e T e S bt 86 AL A s e

wer 10 =

{a) dity charge which an associotion may impose dgaingt an. owier of
residential property pursiiant 1o @ declaration of covenanis, condifions and
vestrictions; Including any late charges, titarast and tosts of collesring the
charges; and o

(&) Any fines, fees and oifrer chavges which may be Inposed by an {‘
‘;ﬁ“gi‘;‘{,’;"‘ pursiant to. paragiuphs G (8) aud ) of subseetton I of URS :

2. “Assoclation” has the mearing ascribed o it n NRS $16.:120315,

3, “Civil actlon™ inclxdes an action for noney damages of equitable
relief, The terst does not nclude an action in equily for Infunciive relief in
which.hors it e Irnediate thréa oftrrepardtde biri, i a rolon relting
to the-fitle to vesidential propesiy, . -

. : & “Divigion' meani the real estate-divislon of the. department of busi-
b ass and didusiry, _
3, “Restdensial property™ tnelndes, buv 1s not Iimited fo, real wstare
within''. : .
“Amend gee. 3, page- 1, ing 14, by deleting “propernyy”’ and insetting:
“properey.or any. bylaws, Fdles o regulasions adepisd by on assoeiaton}™,

Amend seo, 3, pige 1, Hoo 18, by. deleting: *dn dncrease of fmpasition
of" and lnsenting) “The procedures used for fnareissing, degreasing ov
Imposing™, . )

Awmend sot, 3, pape L, tine 17, by delettogi “a dlstrict conrt™and
insertings *any cowrt in this shde®. . ) {‘

Amond oot 3; page 1, ling 18, by delettuy 70" and fugerting 8,

Amend ved, 3, page 1, by deieﬁn% fine 19 nnd {nsextlogs “ael and; If the
oivil aerlon conaeris-real ésiate ithin a planned conununity subJoct 10 the
provisions of chapter 118-of NRS, all adminisirative procaduret specified.n
asry vovesanis, conditions or yestricfions applivable to the property of iaky
bylaws, riles and regalations. of i ussociatlon have been. axhausted,”,

Ationd gog, 3, pege 1, line 20, by deloting “disirier”,

Amend tho bill a5 & whols by delntlng sacilons ‘4 through 13 o adding
?sﬁv seetions dosignated sections 4 tirough 10, followdng. sec, 5, to read as

ollowe: . .

Uges, 4, 1. Any civil actlos deseribed in. section 3 of this act must e
submitted for wedintion or arbitration By fltng: a wiittén elate with the
divisiori. The-elaim must-inelodss o

(a) The nompléte names; addresses and telephone pmimbers. of all parfies |
to the vlaing

(b) A specific statemnent of the nutire of the tlaltm;

{6) A statemant of whethe fhig person-wishes t0 have the dlalm. submified
to @ médlaior o to an arblirator; I the person wishes to have she claim
submiitted 1o an arbitrator, Whethey he agrees to binding arbitraiion] and {

(dF Such other Informariot as the division wigy reguire. .

2 The writen claine must be accompanied by a yegsonable Jew ay
deteemined by the division
3. Upon.the filing of the seritten lalm, the claimant-shall s¢rve. & copy of .
the clalm it he manner prescribed tn Rulg 4 of the. Nevads Rules of Civil

1
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e A o s e e, et e, 4 M b

v J1 ==
owree gf i . Procedure for the serviczof @ sumoions and-complaing, The clalm 56 sarvid
litfo. d st be accompanied by @ siatement explpining the praneduyes for nredin~
legih, K dlon. nnid arbliration. ser forth in seotions 2 80 & Inclustve, of ahis daf,

A Upos being servad pursuant1p subsection d, tha pevsonpon vhom ¢

ted by au { g" copy of the weisten cluiii wag served shall, within 3Q days dfter the dave of
1 of NRS . service, file & Siritien apswer with tli¢: diviston. The amswer must be 4Looms
B : . panied by u reasonable Jee ax detarmingd by the division.
7103135, Swe, 3, 1, If ulf purtes nomed. I @ wriien clahs filed pursuagz to
aquitable section 4 of thix act agree to have the elalp submitted for- mediation, the
»g relief in parttes shall redisce the agrefent 1o writlng and Shall select a tngdigtor -
o relating Jrom the list of medintors mainwiited by the division pursuant lo section fof
- whis act, Auy medlator selected must be dsatlabile within the geographic
4t of buxl- b grea. Ifthe pardies fllto agree upon o mrdintor, the divigian shall appofntd,
' ‘ sedlator from the lisi of medlaiprs maintained by the division. Aity mpdiator
eal estate appointed must be-avallable within the geographie drea, Unlegs ofherwise
provided by agreament of the partles, mediation must be completed within.
{naerting® _ 90 days after the parties agree ediotlon. Any ogreement -objalned
clatlon; ™. through mediation conduyeied pursiant vo. this secilon i within 30.days
inposition - afta the conglusion of mediuielt,. by teduced to writing by thé mediator anid.
wasing or @ ctpy thereaf provided o eacli pariy. The agresment piy be enforced us
any offier writlen agregmont, The pdrties ave responsible for all costs. of
unr® and . mediation copducted puisvant to slifs seetion,
g 2, If all the pardles varmed in the claim 4o hot agrea to wegintion, the
g’ { -8 pariies shall selecr e arbisraror Jrom. the Yst of arbisratrs maintained by
and, ) the division pursuais tpsection §of tlsact Any arbitratorselecied it be
Jeat 10 the avatlable withiye the geographte ared, If the partles fall o qgree upon 4n
pagified in arblerator, the diviston shall appoint an arbitrator fiop the Jist maimainied
¢ orin any By the division, Any arbiltrafor appofnred wusk be avajlable within e
wed™h gevgraphic area. Upen appointing an arbliratory the divisien shall provide
S 8- he.name of the arliliraior fo eash pariy.
ad adding 3. Fecept as otherwise grovided in this section.and excepr Wherg figofi-
1o read a8 ' sistons with g provisions of segions 2 ta &, Inelusive, of this avt, the
' g arbliration of  claim pursuant fo vhis sectlon utust b conducied in.uecord-
ot st be ange with the provisions of NRS 38.075 10 38,103, Inclhsive, 38.115 1o
7 With the 38,135, nelusivg, 38,153 and 38, Y65, An awand must be wade within 90
’ days: ajrer the conelustan of arbisration, unliss o shorter périod 15 agresd.
afl partles ) upon by. the parties fo the arbiyation.

4 Ifall the parties hove agreed fo nonbinding arbitration, any pary 0.
the arbitration may, within 30 days after @ decision wid-award have betn

subnittied served upon thy partes, commanice 4 oivil aetion in the proper court
the: clains concering the. claim wiich wes sbmirted for arbitrasion, Any complain
fon; asd ( Sled In-such dn aetion must contain @ Rwors stiement indicasing that- the

’ N issues addrassed n the complaint have been arbitrared purspont fo- the
g fee as provisions of sestions 2 10 8, Invlusive, af this aer, Jf xudh an.aedon i hot
conuenced within that perleds. any pany to.the arbiiration ey, within 1

varNf ) yaar afrer the service of the-award, apply 1o the propér court for v confirniste
we L i v of the mward pursiant to. NRS 38,135, .

i TR
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B R R TTERt

] —

3. I all the.pariies agres in writing. to binding arbitration, the arbliva-
Hon et by conductad in accordanse with. the provisions of chaprer 38 of
NRS. An pward procured pupinant 1o stk arbitration may. be vacesed and o
rehearing geanted: upon appliedron of & party pursusnt. fo ihe provisions af
NRS 38,145, o {
6. 1f afier the conclusion of arbitrition.p party: ,
a) Appliies 1 huve e gward vicated and a-rehiearing granted purstiani 30
NRS 36,248 or ) )
h) Cosimenves a chvil action based upan any elaiem which was. the snliject
of whivatlon, , -
ihe party shall, Fhe fails.do-nbtaln u mare fuvorible award o judgment than.
that which was obtziined i the huitlal arblivatlon, pay all cosis und venson~
. _ able'aitoragy’s foes (nonrred by the.opposing panty afier e applicanon jora
W refigaring wag hade or qfter the. complaing in e olvil actlon s fled,
7. Aiused in s section, "geographicarga®’ pueans.an are within 150
miles from-any. vestdentlul property vr-assoclatlon whith it the subject-of
writian elaim submitted pursnant fo sestion # of this gel,
b, 6. For the purposes of sgorions 2 va 8, Inclusive, of thls act, vie
divislon shall. sstablish and reointain:
3. A It of mediators and arbitratars wha are dvallable for mediatiol
and arbiteation of olaims, The lisy must tcluile. mediators and arbitrators
wlia, -8 determined.by the division; hiave received trefuthy and experlence In
. medlation. and arbitration aud in the resolution of dlsputes cangerting {
assaviations, mcheding, withoist Umlttion, the interpratation, pppllcaiion. 3
and anfordémment of covenants,. conditions and restrletions perialnliz 1o
vastdenstal property and the wrtitles of Incorporasion, bylaws, rules aud
regulations of dn assoelation, In establishing and muhuaining i Hst; the
division. snay wse Jists of qualified persons walnsained by e Amsrlcon
Arbliration Assostation, the Nevada &rbitration Assoctation or ity othet
arganleation wiich providey similar services., Bafore. inoluding « medicitor
or awblirstor on ¢ st established.and maintalned puFsisit to hily secfion,
thie division may require the midintor or arbitrator to prasent proof sarisfac.
tory-to.the. division Hds he has received the trainlng ded experience pruiTéd
for mediators and. drblirators pursnant fo this section.
9. A depigneits whish containg o vwrinen explanation of the proedures
,f%* madiating tid arbitragng clalos pursuant 3 setions 2 to 8, Inchisive, of
this et N :
Seg. 7. Any sasare of limitarions applicable 6 o eluim deseribed in
vectlon 3 of this aet i tolled Jrom the vinw the dlaim ¥ sulinitied Jor
smediattan or arbitration pursuant to-section 4.of thiy aat wnddl the conclusion.
of mediation o arliration of the claim. and the peried jor viodsing the §
award T expived, o '
 Seo, 8, 1. The divistor shail adnilnister the.provisions of sectlons 2 to
&, inclusive, of thivact and nury adopt sush regulations ag are necassary to
carry o, those provisions,
2, Al fees-collgvted by fhe diviston pursiant o the provisions of sectiond
30 8, inchusive, af thix wet must be aceaunted.for separately and viizy only
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g .

2 qrhtge be used by the divivion to administer the provisions of yecrions 2 to &
oer incluslve, of this act, _ ‘
ited tive @ Sec. 8, NRS 38240 i hereby impended totead as follows:
~isions of - 38,250. Bycdpt s orherwise provided {n seaifon 3 of thls acls
( 1. Al eivil sotions filed dn disiclet court for dumages, if the. canse of
3 actinn, arises o the State of Novads and the ammount in tsgup does ot oxueed
arsant 10 £25,000 must be subinitted 0. nonbinding arbitation. b speordance with the
B provisiong of NRS 38,253, 38.255 and 38,258,
he subject 2, A civiluction for damages fled in Justice’s courtmay hes-abmitted o
1 arbiftntion i g porties ugreey ofally ot in writing, to the submission,
it than, Koo, 10, NES 16,4110 Is hersby amendéd to tead 4y followsy
wd redson- 1154110 1, Biscopt as otherwiss provided lz {pubseetion %) subsec-
wton fora © Yons T and 3, » deposit mads Iy connection with the purchase of reservation
¢ filed. ‘ of & wnlt from & person required to deliver & public offerlug stioment
vitlen 130 pugsuant o subsection 3 of NRS 1164102 must be placed in syurow and
bjert of v held eltler 3t Wis stats or in this state.whexs the walt 18 lopated in an ageonat
T deslgnated sololy for that purpose by & {ivenued. title insusanes company, ag
s act, the v independent bonded escrow coinpuny; oF afs tnatitution whasé aceobmnts are:
L tisyred by:x governmentd agenoy oF finstrumentulity witils
mediation (8) Dofivered to.the declatant at closing)
whitrators _ {b) Delivered to the doclarant beosuse of the purchisser’s Sefavlt wndot &
erlence in contraet 1 pureliase the velt! . L
ogerning < (c) Reloased to. the declarini for ot adaltional Rem, Improvement
wpli { . optionat ftem or altemtion, buk the umouat, 5. réloagedt »
@m0 - : (1) Must not exceed the Ingser of tho amouds, due the declntads from the
rules and & purchaser-at the time of the release or the arount expsnded by the deelarint
e list, the ‘ for the purpose} aod ‘
v {2) Must, be credited upon the purghass prige; ox
any. ofher () Refunded to the porchaser. o .
“mediator 4 9. A depouit or 2dvancs payrient made for an aflditional Jtem, tmprove-
s seotion, ‘ment, optional liesm or alleration way by deposited fo eassow or delivered
# satisjac- dirvetly 1o the declarant, sy the partics may Goutmes. )
o reguired . 3 In Hauof placing & deposlt in gxcrow pursuqnt 6 subsection 1, the
Ry ; deelarant may furnish o hond execuiied by T as pringipal and by &
rocednres corporation qualified undey the laws of this st o surety,.pa)ublezl io th:e
plusive, of State of Nevida, and conditionsd npan the performutncs of the deglarant's
) duries congerning the purchuse or reservasion of-a wult, Each hond: rust he
veribed in § szi»m‘pa! s equal to the amoun of the deposls, The band must be-held
nitted. for s T
:;,f:;,,s«}?:); * (a) Delivered to tha declarant ay closing; o
Earing the r Y {b) Delivered 10 e doclarant bacausg of the purdhasér’s default under ¢
( % comtract 1o prrchase she wuft or
o 2 10 (e} Released o the declaram for -an “addifloral Jrem, irsprovenieit;
cesbary fo - aptonal ftem or alteration, "'+ , ! o
o Aroend the fifle of the bl ficst line, after *the arblucation” by Tnsenlng
o ser N ; “*or- racdiation”.
nd, ¥

94,
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- 34 o

Amend the: summary of the bill, fiist line, aftes “arbhurdon™ by ingerting

Yor medlatlon”, _ ‘
Assemblypun Schoeddor mioved thi ndoption of the amendment,
Rematks by Asgeniblymun Sehoejder..
Amendment adopted. ) . (
BIIL ordered xeprinted, engrossed and to third cendlog. ‘
Assorbly Bill No. 231, _
Bill read sewond tme, ordered engrosed aid 1o tiled veading,
Assembly Bl No, 258. .

Biil tead second time, .
Means!
o ; Amendment. No, 760,

- Amend sotfon 1, page 1, T 10, afer “pumbery, and" by inserting!
Yavaept ug offierwise provided 1i subseotions 3 and 4%,
Amend section 1, page 1, betivéon lines 12.a0d 13, by lusering:
“3, Exueptas ofherwise provided in subssotion 4, is departmins shatl,
wpon the request of ap applicens, subsiture for the seal.of the Branch of the
ArmedForoes of the Unlted Suntes ihe emblenr r other insigne-of the specifie
riblitary uniy-to which the applicant was assigned i
{a) The watlitary wnit-ds & recognizad ualy withitn the partleuiar branch of
the Armed Forées of the Unlisd States; and .
(5)- 4t least 250 wpplicants raquest the Substimtion. of that gmblem or €
inxigne.
& The director may pse or ffrate. a seal, emblei or otfier fnxigne of a
Branch, o it within that branch, of the drmed Forees of the United States
anly. i ot use or Imfutlon complis with e pravistons of 10 U.8.€, §
2057, as that seqtion sxlsted on Qetober 1, 19955,
Amend seetion [, page.1, Hus 13, by deleting “3," nad dnserting &,
Amond seitlon 1, page 1, Yine 16, by deletlug ¥4 gud inseriing M6,
Ariend geotlon I, pags 2, by deleting Hue 3 and oserting: 7. The .
deparinisnt shall deposit the fees collscted pursyant to subsection 8, '
Atmend seotion 1, page 2, Hae 12, by deleting 6, " and insertlng 8",
Amend seotion 1, page %, Hue 20, by deléting 7.0 and: inserting M9,
Assomblyman Arberry moved the. sdepition of the amendment,
Romarks by Asssmblyman Arberzy.
Asendmeat sdopted, B
Bill grdered reprinted, engrossed sad o tird weading.
Asgeribly Bilt Mo, 405,
Bil¥ read zecond Ume {
The Zollowing smendment wua proposed by the. Cononifice on Judiclary: )
Amendment Mo, 530,
Amend nes. 3, page 4, lnea 11 and 12 by delotlng: “wn
I Ly and lokerting Yo law'™.
Amend 380, 3, page §, by deloting Hinee 15 fhroigh 18

75
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. chargesy drd

(REPRINTED WITHMQY%I? AMENDMENTS) 189

S

STy 2%

ASSEMPLY BiLL No., 152 ASSEVBLYMEY SCHNEIDRR, CANPENTER, BUCKLEY,
STERL, SANDOVAL, BERNEYT, MONAQHAN, DHRENSGHALL, SEGERNLOM,
SPITLER, HYMKE, GIUNCRICLIAN, $TROTH, 0% BRAOA, ERNAUT, ANDER.
SON, DIRt, MANSHDO, HETTUCK, GOLOWATER; HARKINGTON, FRREMAY,
BATTEN, PERKINS AND BACHE

Frvruary 1, 1995

Heferred to Commiftes on Judiclary

UM MAR—YL*&‘ alrex stbitestion o mediation of cartaln yiafs relating fo xesidentiat fropmty, |
e‘ﬁ_am 34443 ; :
FISCAL NOTE:  Bffent on Locat avetamentt No,
Effect on the State or on:Indusidal-Insiraacd: Yes.
<

ERELANATIONMiter I il st mshetIn brecketc T3 b sosherfel b b, oo,

AN AGT relsting to gxb!mﬁun;‘mulmg tho arblteation o mediation of certaln efoims reliflng
o residontiat prapostys. sud providing olber statets psoperly relating thersios -

THE PEOFLE OF THE STATE OFNEVADA, REPRESENTED 1N SENATY
AND ASSEMBLY, DO RVACT AS FOLLOWS: .

Sectlon 3. Chapter 38 of MRS is hercby: smended by adding thertlo the
pravisions set fodh ax sections 210 8, fnolustve, of thisact.

Bues 2. As used fit sections 2 to 8, inelusive, of this aeh, upless the contest
otharwiss raguires: .

1. VAssessiments®’ means: ,

(o) Ay charge Whith an association nigy inpose against an ovwner of
residentinl property pussnant ¥ o déslaration of covipanss, vonditions and
vestrivelons, ingluding any late charges, interest and costs of colfecting the

(b} Any finds, fees and other charges which may.be Tiposed by an gsspeia-
Fon pursuant 1 paragedphs () (k) and (1) of subsaciion 1 of NRS 116,3102. .

2 “Association’ hes the meanthg aseribed to It in NRS 116110315,

3. “Civil aciion’” lugludes an notion. for mondy. demuges o eqititable
velief: The termt dosy ot Jielude ar action in equity for hifunctive, relief i
which there is an lnmssdiate ihreat of irceparable hary, or an avtion Felatiig
to the e 1o residential property, . .
4, “'Divisfon” means the real estute division of the depariment of business

_ aﬂd':’n_d_urtr?v. )
19, 5, "Residential propirty™ inchudes, but s not-liyilted 0, real extate withiy

& planned” communily subject ro-the provisions of chapter 116 of NRS, The
tern doeg not Pickide wowmareial property ¥ no portion Yhereof contalns
properly which s used for redldenvial plirposes;

B
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D

See 8¢ 1. No civit acilon based upon a claim relating: to
(o) Theinterpretation, apg!{catlon Orgpforeument of any Lovenants, qonil-
tions or-restrictives-applicable 1o residentlal property or any bylaws; rules or
regulations adopted By ait axyocintiony or C _
(b) The procedures nsed for- increastig, decreusing or imposiig additiund) (
assasiments wpon yesideniial property, ' ' \
wigy ba commenced In any court t this state unless. the action has been
- submitted to arbiration pursuant fo the provisions of seelions 2 1o 5, inciu
sive; of this et and, if the oivil wetion congerns rew] ésiate within ¢ planiud
10, conummity subject i the provisions of chapter 16 of NRS, all administeative.
AL procedures specified fnt any covénants, conditions or resirietions applicable to
A2 the proparly 0¥ by any bylaws, rules and reguilaiions of an dusogiation have
13 been extunusted. ]

= 14 2 A count shall dismiss any civll agtion which Is coppmenced In vidlation
19 of the probivions of subieetion. [, _ )
8 8e0. 4, L..dny civil netlon desceibed ¥ secton 3 of this aer wust be
Y7 submitted for niediation or arbitration by fillg o wilfeen. olain with the
I8 dwision, The claini misst Inelude: : . :
18 fa) The complers names, addresses and'telephone numbers of all parties fo
20 the oladin ,
21 (b) A speeific statement of the nature of the clajm;
B o)A statement of whether the peyson wishes-o-have the cluba.sbmitted to
23 ¢ medintor- or to wn abitrator. If the person wishes to have e claim
24 subtitted. to-an arbiiratgr, wheifer kg agrves fy binding arbitration; and {

W2 GO E AL TS S

. 25 (d) Such offisr Informiafion as the division may require.

26 -2 The viritten oliim. must be acoamprinled by & rensonable fog as deter
21 mined by the division,
28 3. Upon the fillng of the wrltten plalm, ihe tlatwuant shall serve o copy oéf
99 he. claii in the: monner preseribed: to Rule 4 of the Nevada Rules of Givil
30 Procedure forthe seples of a susmmpns: grid com';vlaiﬁt; The claint so Served
31 st be uceonpanted By o siatement explalning the procedurss for mediation
3% and arbiration set forth in seotions 2'to. 8, fiplusive, of this-act,
33 4 Upon being served puisuant 1o subsaction.3, the person upon whom.a
34 copy. of the written eJoim wis seriad shall, within 30-duys dfter the date of
35 servige, fils awritiel ansier-with.the: divliton, The onvwer must by abeompas
36 wled by a reasonable fee as determined by the dlvision, .

37 Bew 8, 1, Ifall partles named in 6 writien clain filed pursuant 1o section

38 o af thls net agree vo have the slaits submitted for mediafion, the prrtles Shall

39 reduse vhe agreement fo writing and shalf select « medintor from -the fist of

40 mediators naiwained. by the division pursums fo section & of this aot, Any

41 eddimon selected must be availible within thi geographic. arsa, If the parties

42 Jail10 agree wpoit a medidtor, the division shall appetnt ¢ mediglor from the

43 fist of mediators malntained by the division. Any Madiazor--aﬁmfn'le‘ must he (

&4 gvailablewithin the geographic avea. Unless-olherwiss provided by an agree-
45 pient of the parties;. mediasion: aist be compléted within 90 days: after the

46 pariley agree to mediation. Any dgreement obtaltad trough mediasion cons

47 ducted pursuant lo this sectior must, withtn 30 days after the conglusion of

o 48 mediation, bs reduced 1o writing-by ihe midiengr and ¢ copy Hierenf provided
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MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com

ADAM R. TRIPPIEDI, ESQ.
Nevada Bar No. 12294
atrippiedi@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.
376 E. Warm Springs Rd., Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX
Attorney for plaintiff

Electronically Filed
11/29/2017 2:04 PM
Steven D. Grierson

CLER? OF THE COUE |!I

DISTRICT COURT

CLARK COUNTY, NEVADA

5316 CLOVER BLOSSOM CT TRUST
Plaintiff,

VS.

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1; and CLEAR RECON
CORPS

Defendants.

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1;

Counterclaimant,
VS.
5316 CLOVER BLOSSOM CT TRUST,

Counterdefendant.

CASE NO.: A-14-704412-C
DEPT NO.: XXIV

SUPPLEMENTAL AUTHORITY IN

SUPPORT OF MOTION TO DISMISS

COUNTERCLAIM

Case Number: A-14-704412-C
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U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1;

Cross-claimant,
VS.

COUNTRY GARDEN OWNERS’
ASSOCIATION,

Cross-defendant.

Plaintiff 5316 Clover Blossom Ct Trust, by and through its attorney, the Law Offices of Michael
F. Bohn, Esq., Ltd., hereby submits this supplemental authority in support of its motion to dismiss

as follows.

POINTS AND AUTHORITIES

The new case of Nationstar Mortgage v. Saticoy Bay, LLC Series 2227 Shadow Canyon, 133

Nev. Adv. Op. 91 (2017) decided on November 22, 2017, clarified a large numbers of issues regarding
real property foreclosure sales in Nevada.

1. The commercial reasonableness standard from Article 9 of the UCC is not applicable to real
property foreclosures.

2. The court re-affirmed what it said in Shadow Wood, that price alone, however gross, is not
sufficient grounds to set aside a foreclosure sale, but there must be some element of fraud, oppression or
unfairness as accounts for and brings about the inadequate price.”

3. The 20% standard contained in the Restatement (Third) of Property: Mortgages §8.3 (1997)
was outright rejected by the court.

4. The bank has the burden to show that the sale should be set aside in light of the purchaser’s
status as record title holder.

5. There is a presumption in favor of the record title holder.
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6. There is the statutory presumption that the foreclosure sale complied with the provisions of
NRS Chapter 116, citing to NRS 47.250(16) providing for a rebuttable presumption “[that] the law has
been obeyed”) and NRS 116.31166, providing for the conclusiveness of the deed containing the recitals
of the required steps for a valid sale.

7. There must be “actual” evidence of fraud, unfairness or oppression.

8. Fines may be included in an assessment lien and foreclosed upon

9. The fact that the notice of lien stated the current amount due rather than the estimated amount
as of the scheduled sale date does not invalidate the sale when there was no evidence in the record to
show that the bank was prejudiced by the error.

10. Post foreclosure activities do not affect the validity of the sale.

11. The class of persons who signed the recorded notices is very broad.

DATED this 29" day of November, 2017

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s /Michael F. Bohn, Esq. /
Michael F. Bohn, Esq.
Adam R. Trippiedi, Esq.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119
Attorney for plaintiff
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that [ am an employee of Law

Offices of Michael F. Bohn., Esq., and on the 29" day of November, 2017, an electronic copy of the

REPLY IN SUPPORT OF MOTION TO DISMISS COUNTERCLAIM was served on opposing

counsel via the Court’s electronic service system to the following counsel of record:

Darren T. Brenner, Esq.

Rebekkah B. Bodoff, Esq.

Karen A. Whelan, Esq.
AKERMAN LLP

1160 Town Center Drive, Suite 330
Las Vegas, NV 8944

/s/ /Marc Sameroff/

James W. Pengilly, Esq.

Elizabeth B. Lowell, Esq.
PENGILLY LAW FIRM

1995 Village Center Cir., Suite 190
Las Vegas, NV 89134

An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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133 Nev, Advance Opinion 71
IN THE SUPREME COURT OF THE STATE OF NEVADA

NATIONSTAR MORTGAGE, LLC, No. 70382

Appellant, ) : )
- FILED -
SATICOY BAY LLC SERIES 2227 o =
SHADOW CANYON, . NOv 22 2007
Respondent. .

Appeal from a district court summary judgment in a quiet title
action. Eighth Judicial District Court, Clark County; Carolyn Ellsworth,
Judge.

Affirmed.

Akerman LLP and Ariel E. Stern, Rex D. Garner, and Allison R. Schmidt,
Las Vegas, ‘
for Appellant.

Law Offices of Michael F. Bohn, Ltd., and Michael F. Bohn, Las Vegas,
for Respondent.

BEFORE HARDESTY, PARRAGUIRRE and STIGLICH, JJ.

OPINION

By the Court, HARDESTY, J.:

In SFR Investmenis Pool 1, LLC v. U.S. Bank, N.A., 130 Nev.,
Adv. Op. 75, 334 P.3d 408 (2014), this court held that under NRS Chapter
116, a homeowners association (HOA) has a lien on a homeowner’s home
for unpaid monthly assessments, that the HOA’s lien is split into

superpriority and subpriority pieces, and that proper foreclosure of the

N -4
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superpriority piece of the lien extinguishes a first deed of trust. In so doing,
we noted but did not consider whether such a foreclosure sale could be set
aside if it were “commercially unreasonable.” Id. at 418 n.6. Subsequently
in Shadow Wood Homeowners Ass’n, Inc. v. New York Community Bancorp,
Inc., 132 Nev., Adv. Op. 5, 366 P.3d 1105 (2016), we considered whether
such a sale could be set aside based solely on inadequacy of price. Therein,
we reiterated the rule from prior Nevada cases that inadequacy of price
alone “is not enough to set aside a sale; there must also be a showing of
fraud, unfairness, or oppression.” Id. at 1112 (citing Long v. Towne, 98 Nev.
11, 639 P.2d 528 (1982)). Nonetheless, because Shadow Wood also cited the
Restatement (Third) of Property: Mortgages § 8.3 (1997), which recognizes
that a court is “[g]enerally” justified in setting aside a foreclosure sale when
the sales price is less than 20 percent of the property’s fair market value,
132 Nev., Adv. Op. 5, 366 P.3d at 1112-13 & n.3, appellant Nationstar
Mortgage argues that an HOA foreclosure sale can be set aside based on
commercial unreasonableness or based solely on low sales price. We
therefore take this opportunity to provide further clarification on these
issues.

As to the “commercial reasonableness” standard, which derives
from Article 9 of the Uniform Commercial Code (U.C.C.), we hold that it has
no applicability in the context of an HOA foreclosure involving the sale of
real property. As to the Restatement’s 20-percent standard, we clarify that
Shadow Wood did not overturn this court’s longstanding rule that

“inadequacy of price, however gross, is not in itself a sufficient ground for

23 [113

setting aside a trustee’s sale™ absent additional “proof of some element of
fraud, unfairness, or oppression as accounts for and brings about the

inadequacy of price,” 132 Nev., Adv. Op. 5, 366 P.3d at 1111 (quoting
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Golden v. Tomiyasu, 79 Nev, 503, 514, 387 P.2d 989, 995 (1963)). That does
not mean, however, that sales price is wholly irrelevant. In this respect, we
adhere to the observation in Goiden that where the inadequacy of the price
is great, a court may grant relief based on slight evidence of fraud,
unfairness, or oppression. 79 Nev. at 514-15, 387 P.2d at 994-95 (discussing
Oller v. Sonoma Cty. Land Title Co., 90 P.2d 194 (Cal. Ct. App. 1955)).
Because Nationstar’s identified irregularities do not establish that fraud,
unfairness, or oppression affected the sale, we affirm the district court’s
summary judgment in favor of respondent Saticoy Bay.
FACTS AND PROCEDURAL HISTORY

The subject property is located in a neighborhood governed by
an HOA. The previous homeowner had obtained a loan to purchase the
property, which was secured by a deed of trust, and which was eventually
assigned to Nationstar. When the previous homeowner became delinquent
on her monthly assessments, the HOA’s agent recorded a notice of
delinquent assessment lien, a notice of default, and a notice of sale, and
then proceeded to sell the property at a foreclosure sale to Saticoy Bay for
$35,000. Thereafter, Saticoy Bay instituted the underlying quiet title
action, naming Nationstar as a defendant and seeking a declaration that
the sale extinguished Nationstar’s deed of trust such that Saticoy Bay held
unencumbered title to the property.

Saticoy Bay and Nationstar filed competing motions for
summary judgment. As relevant to this appeal, Nationstar argued “the
sales price of the property at the HOA auction was commercially
unreasonable as a matter of law.” In support of this argument, Nationstar
provided an appraisal valuing the property at $335,000 as of the date of the
HOA'’s foreclosure sale, and it cited to the Restatement (Third) of Property:
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Mortgages § 8.3 (1997) for the propo.sition that a court is generally justified
in setting aside a foreclosure sale when the sales price is less than 20
percent of the property’s fair market value. In opposition, Saticoy Bay
argued that commercial reasonableness is not a relevant inquiry in an HOA
foreclosure sale of real property and that, instead, such a sale can only be
set aside if it is affected by fraud, unfairness, or oppression. According to
Saticoy Bay, because Nationstar had not produced any evidence showing
fraud, unfairness, or oppression affected the sale, Saticoy Bay was entitled
to summary judgment. Ultimately, the district court agreed with Saticoy
Bay and granted summary judgment in its favor. This appeal followed.
DISCUSSION

We review de novo a district court’s decision to grant summary
judgment. Wood v. Safeway, Inc., 121 Nev. 724, 729, 121 P.3d 1026, 1029
(2005). “Summary judgment is appropriate . ..when the pleadings and
other evidence on file demonstrate that no genuine issue as to any material
fact remains and that the moving party is entitled to a judgment as a matter
of law.” Id. (quotation and alteration omitted). “The substantive law
controls which factual disputes are material and will preclude summary
judgment; other factual disputes are irrelevant.” Id. at 731, 121 P.3d at
1031.

We first consider whether U.C.C. Article 9s commercial
reasonableness standard applies when considering an HOA’s foreclosure
sale of real property. Concluding that the commercial reasonableness
standard is inapplicable, we next consider whether a low sales price, in and
of itself, may warrant invalidating an HOQA foreclosure sale. After
reaffirming our longstanding rule that “inadequacy of price, however gross,

is not in itself a sufficient ground for setting aside a [foreclosure] sale,”
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Golden, 79 Nev. at 514, 387 P.2d at 995, we next consider whether
Nationstar produced evidence showing that the sale was affected by “fraud,
unfairness, or oppression” that would justify setting aside the sale, id.
Because we agree with the district court that Nationstar’s proffered
evidence does not show fraud, unfairness, or oppression affected the sale,
we affirm the district court’s summary judgment.!

U.C.C. Article s commercial reasonableness standard is inapplicable in the
context of an HOA foreclosure sale of real property

Before considering Nationstar's argument regarding
commercial reasonableness, some context is necessary. Article 9 of the
U.C.C. is entitled “Secured Transactions.” Generally speaking, and with
various exceptions, Article 9 provides the framework by which a person may
obtain money from a creditor in exchange for granting a security interest in
personal property (i.e., collateral). See NRS 104.9109(1); U.C.C. § 9-10%(a)
(Am. Law Inst. & Unif. Law Comm’n (2009); see generally William H.
Lawrence, William H. Henning & R. Wilson Freyermuth, Understanding
Secured Transactions §§ 1.01-1.03 (4th ed. 2007) (providing an overview of
Article 9's purpose and scope). Article 9 also provides the framework by
which the creditor, upon the debtor’s default, may repossess and dispose of
the personal property to satisfy the outstanding debt. See NRS 104.9601-
9628; U.C.C. §§ 9-601 to 9-628. Because a wide array of personal property

may be used as collateral, Article 9 does not provide detailed requirements

Nationstar also argues that NRS Chapter 116’s foreclosure scheme
violates its due process rights. That argument fails in light of Saticoy Bay
LLC Series 350 Durango 104 v. Wells Fargo Home Mortgage, 133 Nev., Adv.
Op. 5, 388 P.3d 970 (2017), wherein this court held that due process is not
implicated when an HOA forecloses on its superpriority lien in complance
with NRS Chapter 116’s statutory scheme because there is no state action.

625




Supreme CourT
OF
NEvaDA

(0) 19474 <G

by which a creditor must dispose of the collateral, but instead provides
generally that the creditor’s disposition of the collateral must be done
in a “commercially reasonable” manner. See NRS 104.9610(1)-(2); U.C.C.
§ 9-610(a)-(b); see also NRS 104.9627(2) (defining a “commercially
reasonable” disposition with reference to the “recognized market” and “in
conformity with reasonable commercial practices” for the particular
collateral at issue); U.C.C. § 9-627(b) (same); Lawrence, Henning &
Freyermuth, supra § 18.02 (recognizing that Article 9s procedures
governing disposition are “deliberately flexible” because “[tthe drafters
hoped that Article 9 dispositions would produce higher prices than those
typically obtained in real estate foreclosures”).

This court has considered on several occasions whether an
Article 9 disposition of eollateral was commercially reasonable. In so doing,
we have observed that “every aspect of the disposition, including the
method, manner, time, place, and terms, must be commercially reasonable,”
Levers v. Rio King Land & Inv. Co., 93 Nev. 95, 98, 560 P.2d 917, 920 (1977)
(quoting the former version of NRS 104.9610(1)), and that “[t]he conditions
of a commercially reasonable sale should reflect a calculated effort to
promote a sales price that is equitable to both the debtor and the secured
creditor,” Dennison v, Allen Grp. Leasing Corp,., 110 Nev, 181, 186, 871 P.2d
288, 291 (1994). We have also observed that because “a secured creditor is
generally in the best position to influence the circumstances of sale, it is
reasonable that the creditor has an enhanced responsibility to promote
fairness.,” Savage Constr., Inc. v. Challenge-Cook Bros., Inc., 102 Nev. 34,
37, 714 P.2d 573, 575 (1986). In other words, in the context of Article 9
sales, it is arguable that this court has at least implicitly recognized two

things: (1) the secured creditor has an affirmative obligation to obtain the
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highest sales price possible; and (2) if the sale is challenged, the secured
creditor has the burden of establishing commercial reasonableness. See
Dennison, 110 Nev. at 186, 871 P.2d at 291; Savage Constr., 102 Nev. at 37,
714 P.2d at 575; Levers, 93 Nev. at 98, 560 P.2d at 920, accord Chittenden
Tr. Co. v. Maryanski, 415 A.2d 206, 209 (Vt. 1980) (“[TThe majority rule
appears to be that the secured party has the burden of pleading and proving
that any given disposition of collateral was commercially reasonable . . . .”).

Relying on our aforementioned case law, Nationstar contends
that an HOA foreclosure sale of real property should be subject to Article
9s commercial reasonableness standard, such that the HOA (or the
purchaser at the HOA sale} has the burden of establishing that the HOA
tock all steps possible to obtain the highest sales. price it could. We
disagree.? In contrast to Article 9’s “deliberately flexible” requirements
regarding the method, manner, time, place, and terms of a sale of personal
property collateral, see Lawrence, Henning & Freyermuth, supra § 18.02,
NRS Chapter 116 provides “elaborate” requirements that an HOA must
follow in order to foreclose on the real property securing its lien, see SFR
Invs., 130 Nev., Adv. Op. 75, 334 P.3d at 416. For example, before an HOA

can foreclose, it must mail, record, and post various notices at specific times

20Qur ensuing analysis does not directly address the basis for
Nationstar’s argument, which relies on a comparison of NRS 116.1113’s
definition of “good faith” and U.C.C. § 2-103(1)’s definition of “good faith.”
Nonetheless, we have considered Nationstar’s argument. In summary, we
find it implausible that the drafters of the Uniform Common Interest
Ownership Act (and, in turn, Nevada’s Legislature when it enacted NRS
Chapter 116) intended to equate U.C.C. Article 9s commercial
reasonableness standard pertaining to sales of personal property in a
secured transaction with an HOA’s sale of real property merely by cross-
referencing the definition of “good faith” in U.C.C. Article 2.
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and containing specific information. See generally NRS 116.31162-.31164
(2013).% In other words, because the relevant statutory scheme curtails an
HOA’s ability to dictate the method, manner, time, place, and terms of its
foreclosure sale, an HOA has little autonomy in taking extra-statutory
efforts to increase the winning bid at the sale. Thus, HOA foreclosure sales
of real property are ill suited for evaluation under Article 9s commercial
reasonableness standard.

The Uniform Common Interest Ownership Act (UCIOA), upon
which NRS Chapter 116 is modeled, see SFR Invs., 130 Nev., Adv. Op. 75,
334 P.3d at 411, supports our conclusion that HOA real property foreclosure
sales are not to be evaluated under Article 9s commercial reasonableness
standard. In particular, the UCIOA recognizes that there are technically
three different types of common interest communities and that in one of
those types, the unit owner’s interest in his or her property is characterized
as a personal property interest. See 1982 UCIOA § 3-116(j). Specifically,
and although not necessary to examine the distinctions between them for
purposes of this appeal, the three different types of common interest
communities are: (1) a “condominium or planned community,”™ (2) “a

cooperative whose unit owners’ interests in the units are real estate,” and

3Because the foreclosure sale in this case took place in January 2014,
we refer to the 2013 version of NRS Chapter 116 throughout this opinion.
We note, however, that the Legislature’s 2015 amendments to NRS Chapter
116 further curtailed an HOA’s autonomy regarding the method, manner,
time, place, and terms of its foreclosure sale. See 2015 Nev. Stat., ch. 266,
§§ 2-5, at 1336-42.

4The vast majority (perhaps all) of the HOA foreclosure sales that this
court has had occasion to review appear to have involved this type of
common interest community.
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(3) “a cooperative whose unit owners’ interests in the units are personal
property.” Id. (emphases added). Tellingly, the UCIOA prompts a state
adopting its provisions to choose and insert the following methods of sale
for each of the three common interest community types:

(1) In a condominium or planned community, the
association’s lien must be foreclosed in like manner
as a mortgage on real estate [or by power of sale
under [insert appropriate state statutell;

(2) In a cooperative whose unit owners’ interests in
the units are real estate. .., the association’s lien
must be foreclosed in like manner as a mortgage on
real estate [or by power of sale under [insert
appropriate state statute]] [or by power of sale
under subsection (k)]; or

(3) In a cooperative whose unit owners
interests in the wunits are personal
property ..., the association’s lien must be
foreclosed in like manner as a security interest
under [insert reference to Article 9, Uniform
Commercial Code.]

1982 UCIOA § 3-116(j)1)-(3) (emphases added).

Thus, the UCIOA’s drafters drew a distinction between real
property foreclosures under subsections 3-116(j)(1) and (2) and personal
property foreclosures under subsection 3-116(j)(3) and expressly indicated
that in the context of a personal property foreclosure, Article 9 should
apply.? Had the drafters intended for Article 9’s commercial reasonableness

standard to apply to real property foreclosures in addition to personal

5We recognize that UCIOA § 3-116(j)(2) references “subsection k” and
that subsection k contains language similar to Article 9s commercial
reasonableness standard. See 1982 UCIOA § 3-116(k) (“Every aspect of the
sale, including the method, advertising, time, place, and terms must be
reasonable.”). We do not believe that this language changes the propriety
of our reasoning.
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property foreclosures, it stands to reason that the drafters would have
included such language in subsections (j)(1) and (2). See Norman Singer &
Shambie Singer, 2A Sutherland Statutory Construction § 47:23 (7th ed.
2016) (“[Wlhere a legislature includes particular language in one section of
a statute but omits it in another section of the same act, it 1s generally
presumed the legislature acts intentionally and purposely in the disparate
inclusion or exclusion . . . .” (quotation and alterations omitted)).6

Because we conclude that HOA real property foreclosure sales
are not evaluated under Article 9s commercial reasonableness standard,
Nationstar’s argument that the HOA did not take extra-statutory efforts to
garner the highest possible sales price has no bearing on our review of the
district court’s summary judgment. See Wood, 121 Nev. at 731, 121 P.3d at
1031 (“The substantive law controls which factual disputes are material and
will preclude summary judgment; other factual disputes are irrelevant.”).
And because HOA real property foreclosures are not subject to Article 9’s
commercial reasonableness standard, it follows that they are governed by
this court’s longstanding framework for evaluating any other real property
foreclosure sale: whether the sale was affected by some element of fraud,

unfairness, or oppression.” Shadow Wood, 132 Nev., Adv. Op. 5, 366 P.3d

6To be sure, Nevada’s Legislature did not adopt § 3-116{j) when it
adopted the UCIOA and instead “handcrafted a series of provisions to
govern HOA lien foreclosures.” SFR Invs., 130 Nev., Adv. Op. 75, 334 P.3d
at 411. Nonetheless, the Legislature’s handcrafted provisions draw the
same real property/personal property distinction and apply Article 9 only to
personal property foreclosures. See NRS 116.3116(10).

"While we reject the applicability of Article 9s commercial
reasonableness standard to HOA real property foreclosures, we
contemporaneously clarify that evidence relevant to a commercial
reasonableness  inquiry may sometimes be relevant to a

10
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at 1111-12 (reaffirming the applicability of this framework after examining
case law from this court and other courts); Long v. Towne, 98 Nev. 11, 13,
639 P.2d 528, 530 (1982) (applying same framework); Turner v. Dewco
Seruvs., Inc., 87 Nev. 14, 18, 479 P.2d 462, 465 (1971) (same); Brunzell v.
Woodbury, 85 Nev. 29, 31-32, 449 P.2d 158, 159 (1969) (same); Golden, 79
Nev. at 514-15, 387 P.2d at 994-95 (same). Under this framework, and in
contrast to an Article 9 sale, see Chittenden Tr. Co., 415 A.2d at 209,
Nationstar has the burden to show that the sale should be set aside in light
of Saticoy Bay's status as the record title holder, see Breliant v. Preferred
Equities Corp., 112 Nev. 663, 669, 918 P.2d 314, 318 (1996) (“[Tlhere is a
presumption in favor of the record titleholder.”), and the -statutory
presumptions that the HOA’s foreclosure sale complied with NRS Chapter
116’s provisions, NRS 47.250(16) (providing for a rebuttable presumption
“[t]hat the law has been obeyed”); ¢f. NRS 116.31166(1)-(2) (providing for a
conclusive presumption that certain steps in the foreclosure process have
been followed);® Shadow Wood, 132 Nev., Adv. Op. 5, 366 P.3d at 1111
(observing that NRS 116.31166’s language was taken from NRS 107.030(8),
which governs power-of-sale foreclosures). However, before considering

whether Nationstar - introduced evidence that fraud, unfairness, or

fraud/unfairness/oppression inquiry. Nothing in this opinion should be
construed as suggesting otherwise, nor does this opinion require us to
examine the extent to which the two inquiries overlap.

8In Shadow Wood, we noted the potential due process implications
behind NRS 116.31166’s conclusive (as opposed to rebuttable) presumption
provision. 132 Nev., Adv. Op. 5, 366 P.3d at 1110. This appeal does not
implicate the scope of NRS 116.31166’s conclusive presumption provision,
and we cite the statute only as additional legislative support for the
proposition that the party challenging the foreclosure sale bears the burden
of showing why the sale should be set aside.

11
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oppression affected the sale, we must first consider Nationstar's argument
that it was not required to do so in light of the $35,000 sales price for a
property with a fair market value of $335,000.

A low sales price, in and of itself, does not warrant invalidating an IHOA
foreclosure sale

Nationstar’s argument is based in part on its interpretation of
our opinion in Shadow Wood, and as such, a brief summary of Shadow Wood
is necessary. In Shadow Wood, a bank foreclosed on its deed of trust and
then obtained the property via credit bid at the foreclosure sale for roughly
$46,000. 132 Nev., Adv. Op. 5, 366 P.3d at 1107. Because the bank never
paid off the unextinguished 9-month superpriority lien and failed to pay the
continually accruing assessments after it obtained title, the HOA foreclosed
on its lien. Id. at 1112. At that sale, the purchaser bought the property for
roughly $11,000. Id. The bank filed suit to set aside the sale, and the
district court granted the bank’s requested relief. Id. at 1109.

On appeal, this court considered whether the bank had
established equitable grounds to set aside the sale. Id. at 1112. This court
started with the premise that “demonstrating that an association sold a
property at its foreclosure sale for an inadequate price is not enough to set
aside that sale; there must also be a showing of fraud, unfairness, or
oppression.” Id. {citing Long v. Towne, 98 Nev. 11, 13, 639 P.2d 528, 530
(1982)). We then stated that the bank “failed to establish that the
foreclosure sale price was grossly inadequate as a matter of law,” id,,
observing that the $11,000 purchase price was 23 percent of the property’s
fair market value and therefore the sales price was “not obviously
inadequate.” Id. As support, we cited Golden v. Tomiyasu, 79 Nev. 503,
514, 387 P.2d 989, 995 (1963), wherein this court upheld a sale with a
purchase price that was 29 percent of fair market value. Shadow Wood, 132

12
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Nev., Adv. Op. 5, 366 P.3d at 1112. We algo cited the Restatement’s
suggestion that a sale for less than 20 percent of the property’s fair market
value may “[glenerally’” be invalidated by a court. Id. at 1112-13 & n.3
(quoting Restatement (Third) of Prop.: Mortgages § 8.3 (1997)). Our
analysis then focused on whether the sale was affected by fraud, unfairness,
or oppression. Id. at 1113-14.

Nationstar suggests that Shadow Wood adopted the
Restatement’s 20-percent standard by necessary implication and that any
foreclosure sale for less than 20 percent of the property’s fair market value
should be invalidated as a matter of law. Alternatively, if Shadow Wood
did not adopt the Restatement, Nationstar suggests that this court should
do so now.? As explained below, we reject both suggestions.

The citation to the Restatement in Shadow Wood cannot
reasonably be construed as an implicit adoption of a rule that requires
invalidating any foreclosure sale with a purchase price less than 20 percent
of a property’s fair market value. In particular, adopting the Restatement
would be inconsistent with this court’s holding in Golden that “inadequacy
of price, however gross, is not in itself a sufficient ground for setting aside
a trustee’s sale” absent additional “proof of some element of fraud,
unfairness, or oppression as accounts for and brings about the inadequacy
of price.” 79 Nev. at 514, 387 P.2d at 995. If this court had adopted the
Restatement, we would have overruled Golden rather than cite favorably to

it.

9Although Nationstar’s appellate briefs can be construed as making
these suggestions, we recognize that during oral argument Nationstar
backed away from endorsing such a hard-and-fast rule.

13
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Nor do we believe that we should adopt a 20-percent standard
and abandon Golden. Primarily, we note that the Restatement provides no-
explanation for why 20 percent (as opposed to 10 percent, 30 percent, etc.)
should be the price threshold to invalidate a foreclosure sale as a matter of
law. Rather, the Restatement arrived at its conclusion that courts are
generally warranted in setting aside sales for less than 20 percent of fair
market value by simply surveying cases throughout the country that
invalidated sales based on price alone and concluding that 20 percent of fair
market value was the rough dividing line between where courts upheld the
sales and where courts invalidated the sales. See Restatement ¢ 8.3 cmt. b.
This is not a compelling justification for adopting the Restatement’s
standard.

Perhaps the best rationale the Restatement gives to support its
20-percent threshold is that if the price is so low as to be “grossly
inadequate” or to “shock the conscience,” then there must have been fraud,
unfairness, or oppression affecting the sale. Id. cmt. b; see In re Krohn, 52
P.3d 774, 781 (Ariz. 2002) (adopting the Restatement and construing itina
similar manner). However, Golden considered and rejected this same

I

rationale, concluding there is no reason to invalidate a “legally made” sale
absent actual evidence of fraud, unfairness, or oppression. 79 Nev. at 514,
387 P.2d at 995 (quoting Oller v. Sonoma Cty. Land Title Co., 290 P.2d 880,
882 (Cal. Ct. App. 1955), in adopting California’s rule).’® Because we

remain convinced that Golden’s reasoning is sound, we decline to adopt the

1'We note that other jurisdictions agree with the reasoning in Golden
and Oller. See, e.g., Holt v. Citizens Cent. Bank, 688 S.W.2d 414, 416 (Tenn.
1984); Sellers v. Johnson, 63 S.E.2d 904, 906 (Ga. 1951); Powell v. St. Louis
Cty., 559 S.W.2d 189, 196 (Mo. 1977).

14
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Restatement’s 20-percent standard or any other hard-and-fast dividing line
based solely on price.

This is not to say that price is wholly irrelevant. To the
contrary, Golden recognized that the price/fair-market-value disparity is a
relevant consideration because a wide disparity may require less evidence
of fraud, unfairness, or oppression to justify setting aside the sale:

[Ilt is universally recognized that inadequacy of
price is a circumstance of greater or less weight to
be considered in connection with other
circumstances impeaching the fairness of the
transaction as a cause of vacating it, and that,
where the inadequacy is palpable and great, very
slight additional evidence of unfairness or
irregularity is sufficient to authorize the granting
of the relief sought.

79 Nev. at 515-16, 387 P.2d at 995 (quoting Odell v. Cox, 90 P. 194, 196 (Cal.
1907)); id. (“While mere inadequacy of price has rarely been held sufficient
in itself to justify setting aside a judicial sale of property, courts are not slow
to seize upon other circumstances impeaching the fairness of the
transaction as a cause for vacating it, especially if the inadequacy be so
gross as to shock the conscience.” (quoting Schroeder v. Young, 161 U.S.
334, 337-38 (1896))). Thus,; we continue to endorse Golden’s approach to
evaluating the validity of foreclosure sales: mere inadequacy of price is not
in itself sufficient to set aside the foreclosure sale, but it should be
considered together with any alleged irregularities in the sales process to

determine whether the sale was affected by fraud, unfairness, or

15
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oppression.!! See id.12 However, it necessarily follows that if the district
court closely scrutinizes the circumstances of the sale and finds no evidence
that the sale was affected by fraud, unfairness, or oppression, then the sale
cannot be set aside, regardless of the inadequacy of price. See id. at 515-16,
387 P.2d at 995 (overruling the lower court’s decision to set aside the sale

upon concluding there was no evidence of fraud, unfairness, or oppression).

UWhile not an exhaustive list, irregularities that may rise to the level
of fraud, unfairness, or oppression include an HOA’s failure to mail a deed
of trust beneficiary the statutorily required notices, see SFR Invs. Pool 1,
LLC v. U.S. Bank, N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408, 418 (2014)
(observing that NRS 116.31168 incorporates NRS 107.090, which requires
that notices be sent to a deed of trust beneficiary); id. at 422 (Gibbons, C.J.,
dissenting) (same); Bourne Valley Court Trust v. Wells Fargo Bank, NA, 832
F.3d 1154, 1163-64 (9th Cir. 2016) (Wallace, J., dissenting) (same), cert.
denied, ___ US. _, S Ct. __, 2017 WL 1300223; an HOA’s
representation that the foreclosure sale will not extinguish the first deed of
trust, see ZYZZX2 v. Dizon, No. 2:13-cv-1307, 2016 WL 1181666, at *5 (D.
Nev. Mar. 25, 2016); collusion between the winning bidder and the entity
selling the property, see Las Vegas Dev. Grp., LLC v. Yfantis, 173 F. Supp.
3d 1046, 1058 (D. Nev. 2016); Polish Nat’l Alliance v. White Eagle Hall Co.,
470 N.Y.S.2d 642, 650-51 (N.Y. App. Div. 1983); a foreclosure trustee’s
refusal to accept a higher bid, see Bank of Seoul & Trust Co. v. Marcione,
244 Cal. Rptr. 1, 3-5 (Ct. App. 1988); or a foreclosure trustee’s
misrepresentation of the sale date, see Kouros v. Sewell, 169 S.E.2d 816, 818
(Ga. 1969).

12This court has endorsed a similar approach in evaluating Article 9
sales. See Iema Corp. v. Wham, 99 Nev. 730, 736, 669 P.2d 1076, 1079
(1983); Levers v. Rio King Land & Inv. Co., 93 Nev. 95, 98-99, 560 P.2d 917,
920 (1977); see also U.C.C. § 9-627 cmt. 2 {indicating that when an Article
9 sale yields a low price, courts should “scrutinize carefully” all aspects of
the collateral’s disposition). If Nationstar’s reliance on Article 9 is meant
solely to argue in favor of applying such an approach in the context of real
property foreclosures, we have no issue with that argument, as it does not
change existing law.,

16
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In sum, we decline to adopt the Restatement’s suggestion that
a foreclosure sale for less than 20 percent of fair market value necessarily
invalidates the sale, meaning Nationstar was not entitled to have the
foreclosure sale invalidated based solely on Saticoy Bay purchasing the
property for roughly 11 percent of the property’s fair market value ($35,000
purchase price for a property valued at $335,000). Consequently, we must
next consider whether Nationstar’s identified irregularities in the sales
process show that the sale was affected by fraud, unfairness, or oppression,

Nationstar’s identified irregularities do not show that the HOA foreclosure
sale was affected by fraud, unfairness, or oppression

Nationstar points to three purported irregularities in the
foreclosure process as evidence that the sale was affected by fraud,
unfairness, or oppression: (1) the HOA’s lien included fines in addition to
monthly assessments even though NRS 116.31162(5) prohibits an HOA
from foreclosing on a lien comprised of fines; (2) the notice of sale listed the
unpaid lien amount as of the day the notice of sale was generated even
though NRS 116.311635(3)(a) requires the notice of sale to list what the
unpaid lien amount will be on the date of the to-be-held sale; and (3) the
person who signed the notice of default was not the person who the HOA’s
president designated to sign the notice, which violated NRS 116.31162(2),13

We consider each identified irregularity in turn.

LBNationstar also argues that the foreclosure sale was conducted in
violation of the statute of limitations. Although the argument is not
properly raised on appeal because Nationstar did not raise it in district
court, see Old Aztec Mine, Inc. v. Brown, 97 Nev. 49, 52, 623 P.2d 981, 983
(1981), the argument nevertheless fails in light of Saticoy Bay LLC Series
2021 Gray Eagle Way v. JPMorgan Chase Bank, N.A., which determined
that “a party has instituted ‘proceedings to enforce the lien™ when the

17
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Foreclosure of a lien that includes fines does not invalidate the sale

Nationstar’s first argument relies on NRS 116.31162(5), which
provides that an HOA “may not foreclose a lien by sale based on a fine or
penalty.” Here, because it is undisputed that the HOA’s lien was comprised
of fines in addition to monthly assessments, Nationstar argues that the sale
violated NRS 116.31162(5) and therefore is void.'* We believe Nationstar’s
interpretation of the statute is untenable. In particular, NRS 116.3116(1)
is the statute that authorizes an HOA’s lien, and that statute provides that
an HOA has a lien for fines and monthly assessments and that those fines
and assessments automatically become part of the HOA’s lien as soon as
they become due. Thus, under Nationstar's construction of NRS
116.31162(5), an HOA could never foreclose on its lien if it had imposed a
fine on the homeowner, regardless of whether the HOA’s lien was also
comprised of unpaid monthly assessments.

It does not appear that the Legislature intended this result, as
NRS 116.31162(5) was enacted in 1997, six years after the Legislature
enacted the UCIOA (i.e.,, NRS Chapter 116), which included NRS
116.3116(1). See 1997 Nev. Stat., ch. 631, § 17, at 3122; 1991 Nev. Stat., ch.
245, §§ 1-142, at 535-87. Based on the legislative history, the Legislature

enacted NRS 116.31162(5) in conjunction with several other statutes in an

- apparent attempt to curb an HOA’s ability to arbitrarily fine a homeowner

and then foreclose on the homeowner’s home. See Hearing on S.B. 314

homeowner is provided a notice of delinquent assessment. 133 Nev., Adv.
Op. 3, 388 P.3d 226, 231 (2017) (quoting NRS 116.3116(6)).

4In this respect, it is unclear whether Nationstar is relying on the
foreclosed-upon fines as evidence of fraud, unfairness, or oppression or as
an independent statutory basis for setting aside the sale. Regardless, we
are not persuaded by the argument for the reasons given below.

18
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Before the Senate Comm. on Commerce & Labor, 69th Leg. (Nev., May 1,
1997) (statement of Gail Burks, President of the Nevada Fair Housing
Center, memorialized in exhibit L, explaining that HOAs tend to “abuse
their authority” by “foreclos[ing] on a property for unpaid fines™); Hearing
on S.B. 314 Before the Senate Comm. on Commerce & Labor, 69th Leg.
(Nev., June 24, 1997) (discussing the purpose of what would become NRS
116.31162(5) without reference to its effect on NRS 116.3116(1)); 1997 Nev.
Stat., ch. 631, §§ 1-27, at 3110-27 (enacting what would become NRS
116.31162(5) without altering NRS 116.3116(1)).

Because the Legislature did not discuss what impact NRS
116.31162(5) would have on NRS 116.3116(1), it is improbable that the
Legislature intended for NRS 116.31162(5) to have the effect that
Nationstar proposes. Rather, because the Legislature did not consider NRS
116.3116(1) when it enacted NRS 116.31162(5), it appears that the
Legislature intended for NRS 116.31162(5) to prohibit an HOA from
foreclosing on a lien that was comprised solely of fines. See Barney v. Mount
Rose Heating & Air Conditioning, 124 Nev. 821, 826, 192 P.3d 730, 734
(2008) (“Statutes are to be read in the context of the act and the subject
matter as a whole . . .."); Banegas v. State Indus. Ins. Sys., 117 Nev. 222,
228, 19 P.3d 245, 249 (2001) (“The intent of the Legislature may be
discerned by reviewing the statute or the chapter as a whole.”). Thus, the
fact that the HOA in this case foreclosed on a lien that was comprised of
fines in addition to monthly assessments does not violate NRS 116.31162(5)
so as to invalidate the sale.

Even if the sale is not void, Nationstar suggests that unfairness
exists because all the foreclosure sale proceeds were distributed to the HOA

(including fine-related proceeds) instead of just the HOA’s superpriority lien
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amount.’> However, Saticoy Bay points out that this post-sale impropriety
would not warrant invalidating the sale because NRS 116.31166(2) absolves
Saticoy Bay from any responsibility to see that the sale proceeds are
properly distributed and that Nationstar’s recourse, if any, is against the
HOA or its agent that conducted the sale and distributed the proceeds.
Indeed, NRS 116.31166(2) appears to support Saticoy Bay's:argument, as
the statute provides that “[t]he receipt for the purchase money contained in
such a deed is sufficient to discharge the purchaser from obligation to see to
the proper application of the purchase money.” Because Nationstar has not
addressed Saticoy Bay’s reliance on NRS 116.31166(2), we need not
definitively determine whether the statute has such an effect in all cases
implicating a dispute regarding post-sale distribution of proceeds. See
Ozawa v. Vision Airlines, Inc., 125 Nev, 556, 563, 216 P.3d 788, 793 (2009)
(treating a party’s failure to respond to an argument as a concession that
the argument is méritoriOus). For purposes of this case, however, we are
not persuaded that the apparently improper post-sale distribution of
proceeds amounts to unfairness so as to justify invalidating an otherwise
properly conducted sale.

The notice of sale’s failure to list the unpaid lien amount on the date
of the sale does not amount to fraud, unfairness, or oppression

Nationstar’s next argument is based on NRS 116.311635(3)(a),
which provides that the notice of sale “must include [t]he amount necessary
to satisfy the lien as of the date of the proposed sale.” Here, the notice of

sale listed the unpaid lien amount as of the date the notice was generated,

15BAs we explained in Horizons at Seven Hills v. Ikon Holdings, 132
Nev., Adv. Op. 35, 373 P.3d 66, 73 (2016), the superpriority portion of the
lien included only the amount equal to nine months of common expense
assessments, not any fines, collection fees, and foreclosure costs.
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not as of the date of the to-be-held sale. Accordingly, Nationstar contends
that this irregularity amounts to fraud, unfairness, or oppression sufficient
to warrant setting aside the sale when considered in conjﬁnction with the
sale price being roughly 11 percent of the property’s value. Although the
notice of sale technically violated the statute, we are not persuaded that
this irregularity amounts to fraud, unfairness, or oppression. Significantly,
there is no evidence in the record to suggest that Nationstar ever tried to
tender payment in any amount to the HOA, much less that Nationstar was
confused or otherwise prejudiced by the notice of sale. Thus, we conclude
that this technical irregularity does not amount to fraud, unfairness, or
oppression.

The person who signed the notice of default was authorized by the HOA
to do so

Nationstar’s last argument is based on NRS 116.31162(2),
which provides that the notice of default “must be signed by the person
designated in the declaration or by the association for that purpose or, if no
one is designated, by the president of the association.” Here, Nationstar
appears to be arguing that the HOA violated NRS 116.31162(2) because the
notice of default was signed by Yvette Thomas (an employee of the HOA’s
agent, Red Rock Financial Services) and there is no evidence in the record
showing that the HOA’s declaration (i.e., its CC&Rs) or the HOA’s president
specifically designated Ms. Thomas as the person who could sign the notice
of default. To the extent that this is Nationstar’s argument, we disagree.
Although the statute provides that the notice of default “must” be signed by
the person designated to sign the notice, the statute provides three ways by
which that person may be designated, one of which is “by the association.”
Thus, “the assoctation” may make a collective decision whom to designate

even if its CC&Rs or president made no such designation. Nor did the HOA

21

641




SurRemME COURT
OF
Nevapa

© 19475 B

violate the statute by designating Red Rock Financial Services in general
and not Ms. Thomas specifically, as NRS 116.073’s definition of “person”
supplements NRS 0.039’s general definition of “person,” which expressly
includes “any ... association.” Accordingly, because the HOA did not
violate NRS 116.31162(2), this alleged irregularity in the sales process
necessarily does not amount to fraud, unfairness, or oppression.

In sum, because a low sales price alone does not warrant
invalidating the foreclosure sale, and because Nationstar failed to introduce
evidence that the sale was affected by fraud, unfairness, or oppression, the
district court correctly determined that Saticoy Bay was entitled to
summary judgment on its quiet title and declaratory relief claims. Wood,

121 Nev. at 729, 121 P.3d at 1029. We therefore affirm.

/*L«M .

\

Hardesty

We concur:

f’r\‘
Parraguirre )
_/XELL&SL ,d.

Stiglich ™

e .




© 00 N oo o A W N B

R
U e e =
w N Bk O

=
214
=<
Z15
=16
17
18
19
20
21
22
23
24
25
26
27
28

RPLY

James W. Pengilly, Esq.

Nevada Bar No. 6085
jpengilly@pengillylawfirm.com
Elizabeth B. Lowell, Esq.

Nevada Bar No. 8551
elowell@pengillylawfirm.com
PENGILLY LAW FIRM

1995 Village Center Cir., Suite 190
Las Vegas, NV 89134

T: (702) 889-6665; F: (702) 889-6664
Attorneys for Country Garden Owners’ Association

DISTRICT COURT

CLARK COUNTY, NEVADA

5316 CLOVER BLOSSOM CT TRUST;

Plaintiff,
V.
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U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER TO
LASALLE BANK, N.A., AS TRUSTEE TO THE
HOLDERS OF THE ZUNI MORTGAGE LOAN
PASS-THROUGH CERTIFICATES SERIES 2006-
OAL; and CLEAR RECON CORPS,

Cross-Claimant,
V.

COUNTRY GARDEN OWNERS ASSOCIATION,;

Cross-Defendant.

COUNTRY GARDEN OWNERS ASSOCIATION’S REPLY IN SUPPORT OF MOTION
TO DISMISS THE CROSSCLAIMS OF U.S. BANK, NATIONAL ASSOCIATION

COMES NOW, COUNTRY GARDEN OWNERS’ ASSOCIATION (“HOA”), by and
through its counsel of record, the Pengilly Law Firm, hereby submits COUNTRY GARDEN
OWNERS’ ASSOCIATION’S REPLY IN SUPPORT OF MOTION TO DISMISS THE
CROSSCLAIMS OF U.S. BANK, NATIONAL ASSOCIATION (“Reply”) in response to U.S.
Bank N.A., as Trustee’s Opposition to Country Garden Owners Association’s Motion to Dismiss
(“Opposition”). The HOA maintains that the Opposition filed by Cross-Claimant U.S. BANK,
NATIONAL ASSOCIATION (“the Bank™) does not support a denial of the HOA’s Motion;
therefore, the HOA respectfully requests this Court grant the Motion and dismiss the claims against
the HOA.

The Bank’s arguments regarding the accrual of damages and equitable tolling are unavailing
because the Bank’s potential damages accrued at the time of the foreclosure sale that is the subject of
this litigation and not in the future as the Bank argues. If the Bank’s arguments are to be taken at
face value, its claims have not yet accrued and its claims should be dismissed for lack of standing. In
addition an analysis of the relevant factors shows that the Bank is not entitled to equitable tolling. To
the extent that the Bank argues its claim for wrongful foreclosure is brought under the CC&Rs, the

Complaint contradicts this claim because it does not mention the CC&Rs at all.
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A. The Bank’s Claims Accrued at the Latest on the Day the Trustee’s Deed Was
Recorded

The Bank compares its claims to derivative claims such as indemnity and malpractice claims
for which limitations periods “do not begin running until judgment is entered.” (Opposition at p. 7.)
However, its claims are not similar and the authority on which the Bank relies is distinguishable.

“Implied indemnification has been developed by the courts to address the unfairness which
results when one party, who has committed no independent wrong, is held liable for the loss of a
plaintiff caused by another party.” Rodriguez v. Primadonna Co., LLC, 216 P.3d 793, 801 (Nev.
2009). “[T]he party seeking indemnity must plead and prove that: (1) it has discharged a legal
obligation owed to a third party; (2) the party from whom it seeks liability also was liable to the third
party; and (3) as between the claimant and the party from whom it seeks indemnity, the obligation
ought to be discharged by the latter.” Id.

In this case, the Bank has not stated that it is bringing a claim for indemnity in the Cross-
Claim that it filed against the HOA, and the allegations in the Cross-Claim are not sufficient notice,
even under the light burden of notice pleading as practiced in Nevada, to the HOA of the elements of
an indemnity claim. (See Answer to 5316 Clover Blossom Trust’s Amended Complaint,
Counterclaims and Cross-claims, filed on , Counterclaim and Cross-Claim, filed October 10, 2017.)
As discussed in the Motion, the Bank’s claims against the HOA are for Unjust Enrichment, Tortious
Interference with Contract, Breach of NRS 116.1113, and Wrongful Foreclosure.

Furthermore, even if the Bank were to plead such a claim that is not the nature of the
allegations against the HOA. This Court’s potential decision quieting title against the Bank does not
create a liability on the Bank’s part, to the Plaintiff. It simply determines a contested issue of title to
property. Furthermore, even assuming the Bank did have a claim for indemnity against the HOA, it
is required to bring that claim as a third-party claim under NRCP 14, which was not done.

Furthermore, the Bank’s comparison of its claims to claims for legal malpractice in a
litigation setting is inaccurate. While it is true that claims for malpractice in a litigation setting only
do not accrue until the entry of a judgment, this is not true of claims for transaction malpractice or

for any other type of claim. As stated in Gonzales v. Stewart Title of N. Nevada, 905 P.2d 176, 178-
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79 (Nev. 1995), overruled in part by Kopicko v. Young, 971 P.2d 789 (Nev. 1998) discussing
transactional malpractice as opposed to malpractice during litigation:

[A] plaintiff necessarily “discovers the material facts which constitute the cause of
action” for attorney malpractice when he files or defends a lawsuit occasioned by
that malpractice, and he “sustains damage” by assuming the expense,
inconvenience and risk of having to maintain such litigation, even if he wins it.
Other statutory limitations are not tolled to wait for damages to accrue in an amount
certain. The limitation period for medical malpractice is not tolled to await all the
bills for remedial treatment, which could include a lifetime of special care. See NRS
41A.097. A homeowner who knows of a construction defect would be ill advised to
wait until the house falls down to sue the builder. See Tahoe Village Homeowners v.
Douglas Co., 106 Nev. 660, 799 P.2d 556 (1990). We see no reason to impose a
special rule for attorne% malpractice. Further, the rule set forth herein should not deter
clients from allowing their attorney to “cure” an error. It merely means that the client
must observe the limitation period in doing so.

(emphasis added). While the later case Kopicko v. Young, 971 P.2d 789 (Nev. 1998) makes clear that
the rule above does not apply to claims for malpractice during litigation, which has a different rule,
this rule, which distinguishes between malpractice in a transaction that may cause litigation, and
malpractice that occurs during litigation, is still good law in Nevada.

In spite of its protestations, the Bank’s knowledge of its damages accrued at the time that the
sale occurred, or at least when the sale deed was recorded. On January 24, 2013, all of the relevant
facts were in the Bank’s possession. The Bank’s attorney had already advised it that, according to
the statute, “a portion of [the] HOA lien is arguably prior to BAC’s first deed of trust, specifically
the nine months of assessments for common expenses it incurred before the date of [the] notice of
delinquent assessment.” (See Answer to 5316 Clover Blossom Trust’s Amended Complaint,
Counterclaims and Cross-claims, filed October 10, 2017 (“Cross-Claim”), at Ex. G-3.) The Bank’s
attorney had also issued a check and had recorded a notation in its records indicating that this check
had been rejected. And on January 24, 2013, the Bank had constructive notice that the HOA had
foreclosed upon its lien based on the recorded Trustee’s Deed Upon Sale. (See Answer to 5316
Clover Blossom Trust’s Amended Complaint, Counterclaims and Cross-claims, filed October 10,
2017, at Ex. H at at Paragraph 21.)

While the Bank will argue that its claims are not indemnity or malpractice claims, that they

are just similar to indemnity or malpractice claims and should be treated similarly for purposes of
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the statute of limitations, there is simply no basis for treating them similarly or for calculating the
running of the limitations periods as the Bank urges.

“Where the complaining party has access to all the fact surrounding the questioned
transaction and merely makes a mistake as to the legal consequences of his act, equity should
normally not interfere, especially where the rights of third parties might be prejudiced thereby.”
Shadow Wood HOA v. N.Y. Cmty. Bancorp., 366 P.3d 1105, 1116 (Nev. 2016). In addition, the
Nevada Supreme Court has already ruled on the issue of whether the interpretation that it handed
down in the SFR Case created a cause of action for the Bank when it ruled on the issue of
retroactivity. Recently, the Court ruled that SFR “did not create new law or overrule existing
precedent; rather, that decision declared what NRS 116.3116 has required since the statute's
inception.” K&P Homes v. Christiana Tr., 398 P.3d 292, 295 (Nev. 2017).

This holding overrules the Bank’s theory and arguments that the claims it seeks to bring
against the HOA did not accrue at the time of the recording of the foreclosure sale. The Bank is
saying that it should be allowed extra time to bring its claims because it did not know that the law
would be interpreted as it was; however, the bank cites to no authority that would allow such an
extension of the statutes of limitations.

B. The Bank Has Not Shown a Basis for Equitable Tolling

Equitable tolling allows the suspension of the running of a statute of limitations when the
claim would have been filed timely but for a procedural technicality. Copeland v. Desert Inn Hotel,
99 Nev. 823, 826, 673 P.2d 490, 492 (1983). Even when a procedural technicality is the basis for a

claim's untimely filing, the doctrine should only be applied when “‘the danger of prejudice to the

[IE1] ¢

defendant is absent” ” and * “the interests of justice so require.””” Seino v. Employers Ins. Co. of

Nevada, 121 Nev. 146, 152, 111 P.3d 1107, 1112 (2005) (quoting Azer v. Connell, 306 F.3d 930,
936 (9th Cir.2002)); When applying the doctrine of equitable tolling, the Nevada Supreme Court has
examined the following non-exclusive factors to determine whether it would be just or fair to toll the
statute of limitations:

the diligence of the claimant; the claimant's knowledge of the relevant facts; the

claimant's reliance on authoritative statements by the administrative agency that

misled the claimant about the nature of the claimant's rights; any deception or false

assurances on the part of the employer against whom the claim is made; the prejudice
to the employer that would actually result from delay during the time that the

5
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limitations period is tolled; and any other equitable considerations appropriate in the

particular case.
Copeland v. Desert Inn Hotel, 673 P.2d 490, 492 (Nev. 1983).

In this case, the Bank claims that it is entitled to equitable tolling of the applicable statutes;
however, pursuant to the Copeland factors equitable tolling does not apply.

1. The HOA is prejudiced by the delay in filing claims against it

First, equitable tolling may never be applied if it will prejudice the defendant. Seino, 121
Nev. at 152. In this case, the Bank did not even attempt to argue that the HOA will not be prejudiced
by the Bank’s delay in filing the claims against the HOA. In fact the HOA is prejudiced because the
passage of time has made it difficult for the HOA to gather testimony to defend itself. Like many
homeowners associations, the HOA is staffed by volunteer board members who are in office for a
short period of time. Furthermore, many homeowners associations change community managers
frequently. Without board members or community managers who were in office at the time of the
collection action and sale that is the subject of this litigation, it is difficult for the HOA to defend
itself. Had the Bank not delayed filing its claims these witnesses would be more likely to be
available.

2. The Bank Cannot Show that it Relied on the CC&Rs

In addition to failing to show that the HOA will not be prejudiced by the application of
equitable tolling, and even assuming that the CC&Rs contain misrepresentations, which the HOA
does not concede, the Bank has not shown that it relied on the CC&Rs. In fact, the evidence before
the Court indicates that the Bank did not rely on the CC&Rs at all. In Exhibit G-3 to the Bank’s
Cross-Claim, the Bank’s attorney states “a portion of [the] HOA lien is arguably prior to BANA’s
first deed of trust, specifically the nine months of assessments for common expenses incurred before
the date of [the] notice of delinquent assessment.” The Bank’s attorney then proceeds to take action
based upon that statement, that is the Bank’s attorney sent a check to the HOA Trustee, as a tender,
presumably based on an intention to satisfy the portion of the HOA’s lien that was “arguably prior
to” the mortgage and protect the mortgage. Had the Bank relied on the CC&Rs, it would not have
taken that action. If the Bank relied on anything, it appears that the Bank relied on the legal
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conclusion that its tender, even if rejected, would protect its mortgage from extinguishment and
obviate the need for the Bank to attend the HOA foreclosure sale and bid to protect the mortgage.
Therefore, this factor weighs against the application of equitable tolling. Copeland, 673 P.2d at 492.
3. The Bank had knowledge of the relevant facts

Furthermore, as discussed in the previous section, the Bank knew all of the relevant facts that
created a claim against the HOA. The only missing element was the decision in the SFR Case, which
the Nevada Supreme Court has said was merely a declaration of what the statute had always said.
Neither the SFR Case nor this Court’s potential award is considered a “fact” that the Bank was
unaware of back in January of 2013. Instead these two things are an application of the law; and the
Bank has failed to show that the Bank’s claims should be equitably tolled because the Bank lacked
knowledge that it needed to make a claim against the HOA. Copeland, 673 P.2d at 492.

4, The Bank was not diligent

The sale in this case occurred on January 16, 2013. In July of 2014, the Plaintiff filed a
complaint against the Bank to quiet title in the property that is the subject of this litigation. In
September of 2014, just when the Bank file its response, the SFR Case was handed down. Yet the
Bank failed to file its claims against the HOA for three years. There are multiple cases, perhaps
before this Court, if not, in other courts in Nevada, filed after this case, concerning the same
constellation of events, centering on an HOA foreclosure sale, in which the bank has asserted claims
against the HOA and the HOA Trustee at the outset of the case. If multiple other claimants have
asserted the claims in a timely fashion, a bank that does not should not be able to cure its lack of
planning by invoking equitable tolling. In this case the Bank waited over four years before bringing
its claims against the HOA and the Bank has not shown any newly discovered facts or evidence to
explain why the claims against the HOA were brought so late in the litigation.

Because the Bank was not diligent in bringing its claims against the HOA, this factor also
weighs against the application of equitable tolling. Copeland, 673 P.2d at 492.

As explained above, the Copeland factors do not show that it would be just to toll the statute

of limitations in this instance. Furthermore, the Bank has not met its burden to show that the HOA
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would not be prejudiced by the late filing of this case. The HOA respectfully requests that the Court
decline to apply to equitable tolling in this instance.

C. The Bank Has Misapplied the Doctrine of Equitable Tolling

The Bank has also failed to address the discrepancy between this case and the cases in which
equitable tolling applies which makes it doubtful that the doctrine would even apply. In all of the
cases that the Bank cites the parties to the dispute are parties between which there is a previous
relationship and an inherent imbalance of power, with the doctrine of equitable tolling being invoked
by the weaker of the parties. The Seino Case involved an employer employee relations, as does the
Copeland Case. The City of N. Las Vegas Case is about a dispute between police officers and the
government that employs them. Finally, the Masco Case involves a dispute between a taxpayer and
the taxing authority to whom he is appealing. In all of these cases there is a common thread in which
the party who is invoking the doctrine of equitable tolling is in a much weaker position that the
opposing party, who is an administrative body, or an employer or a labor board, and was, to some
extent, dependent upon the opposing party’s just treatment. Equitable tolling in those cases, was
applied in order to remedy an unjust action by the stronger side. In this case, there is no imbalance of
power, merely two parties interacting at arms length and attempting to protect their interest.
Consequently, the Court should not apply the doctrine in this case.

D. The Bank’s Wrongful Foreclosure Claim Is Not Based on the CC&Rs

The Bank cites an unpublished federal court opinion Nationstar Mortgage, LLC v. Falls at
Hidden Canyon Homeowners Ass’n, 2017 WL 2587926, at *3 (D. Nev. June 14, 2017) for the
proposition that the statute of limitations on wrongful foreclosure can be six years. However, the
Bank fails to explain the final conclusion reached in that opinion. While Judge Jones does opine that
a claim that was based on the CC&Rs would have a statute of six years, this portion of the opinion is
dicta because Judge Jones, in Nationstar, concludes that the statute of limitations on the claim for
wrongful foreclosure in his case is three years, because the complaint does not mention the CC&Rs
and is clearly based on NRS Chapter 116. Id.

The claims in this case are similar to the ones in the Nationstar case. Nowhere in the Bank’s

Cross-claims against the HOA does the Bank make an allegation concerning the CC&Rs, while it
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makes multiple references the NRS Chapter 116. The HOA anticipates that the Bank will argue that
the Notices attached to the Bank’s claims reference the CC&Rs; however, that is not enough to
satisfy even the lenient standards of Nevada notice pleading requirements. The notices are not
incorporated as part of the Cross-Claim, and no facts are alleged in the Bank’s claims that would
support a legal theory regarding wrongful foreclosure under the HOA’s CC&Rs. Consequently, the
Court should not apply a six-year statute of limitations to the Bank’s wrongful foreclosure claim and
should apply a three or four-year statute instead, allowing summary judgment to be entered for the
HOA.

DATED this 7th day of December, 2017.

PENGILLY LAW FIRM

E el fnaet

James W. Pengilly, Esq.

Nevada Bar No. 6085

Elizabeth Lowell, Esq.

Nevada Bar No. 8551

1995 Village Center Cir., Suite 190

Las Vegas, NV 89134

T: (702) 889-6665; F: (702) 889-6664

Attorneys for Country Garden Owners Association

MEMORANDUM OF POINTS AND AUTHORITIES
I INTRODUCTION

Based on the allegations on the face of the Complaint, the claims brought by U.S. BANK,
NATIONAL ASSOCIATION, SUCCESSOR TRUSTEE TO BANK OF AMERICA, N.A.,
SUCCESSOR BY MERGER TO LASALLE BANK, N.A., AS TRUSTEE TO THE HOLDERS OH
THE ZUNI MORTGAGE LOAN PASS-THROUGH CERTIFICATES SERIES 2006-OA1; and
CLEAR RECON CORPS (the “Bank™) in its Answer to 5316 Clover Blossom Trust’s Amended
Complaint, Counterclaims, and Cross-Claims, filed on October 10, 2017 (the “Complaint™), should
be dismissed because they are barred by the statute of limitations or must be dismissed pursuant to
NRS 38.310 for mediation with the Nevada Real Estate Division. On the face of the Complaint, the|

Complaint was filed four years and nine months after the date upon which the foreclosure deed
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providing, constructive notice of the sale that is the subject of this litigation was recorded, and
causing the statute of limitations on the bank’s causes of action to begin running. (Complaint at { 21|
and Exhibit 7.) In addition, the Bank lacks standing to bring claims from violation of NRS Chapter
116 based upon NRS 116.4117, the provision that creates causes of for violation of the Chapter’s
provisions. Finally, to the extent that the Bank argues that its causes of action should have a six-year
statute of limitations because they incorporate the applicable Covenants, Conditions, & Restrictiong
(“CC&Rs”) this argument would also require dismissal because it would implicate NRS 38.310°
requirement that all civil actions requiring the interpretation, application, or enforcement of any
covenants, conditions, and restrictions applicable to residential property must be dismissed unless
they have been submitted to a mediation prior to being filed with the court.
1. BACKGROUND

The subject of this litigation is a certain foreclosure sale of residential real property located at
5316 Clover Blossom Court, North Las Vegas, Nevada 89031, APN 124-31-220-092 (the
“Property”). (Compl. at 16.) The foreclosure sale that is the subject of this litigation (the “HOA
Sale”) foreclosed a lien against the Property held by the HOA. (Compl. at § 13 - 24.) The HOA Sale
was held on January 16, 2013, and the Foreclosure Deed (“Foreclosure Deed”) was recorded on
November 8, 2012. (Compl. at { 21 and Exhibit H.)

On or about July 25, 2014, the present owner of the Property, 5316 Blossom Ct. Trust (the
“Buyer”), filed this action, seeking to quiet title in the property against the Bank. The Bank filed its
Answer on September 25, 2014.

On or about September 28, 2017, the Bank and the Buyer filed a stipulation and order
allowing the Bank to add claims against the HOA.

The Complaint asserts the following claims against the HOA: Third Cause of Action, Unjust
Enrichment, Fourth Cause of Action, Quiet Title/ Declaratory Relief Pursuant to NRS 30.010; Third
Cause of Action, Unjust Enrichment; Fourth Cause of Action, Tortious Interference with Contractual
Relations; Fifth Cause of Action, Breach of the Duty of Good Faith; and Sixth Cause of Action,

Wrongful Defective Foreclosure.

10
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I1l. LEGAL STANDARD

A motion to dismiss for failure to state a claim is proper under NRCP 12 (b)(5) if it appears
that the claimant can prove no set of fact which would entitle it to relief. Buzz Stew, LLC v. City of
North Las Vegas, 124 Nev. 224, 181 P.3d 670 (2008).While the Court must accept factual
allegations in the Complaint as true and may draw all inferences in the in the Bank’s favor,
“conclusory allegations of law and unwarranted inferences are insufficient to defeat a motion to|
dismiss for failure to state a claim.” Buzz Stew, LLC v. City of North Las Vegas, 124 Nev. at 224.
“Dismissal [is] proper where the allegations are insufficient to establish the elements of the claim for]
relief.” Stockmeier v. Nevada Dept. of Corrections Psychological Review Panel, 183 P.3d. 133, 135
(2008).

Furthermore, when a complaint shows on its face that the cause of action is barred by the
statute of limitations, the burden falls upon the plaintiff to demonstrate that the bar does not exist.
Bank of Nevada v. Friedman, 82 Nev. 417, 422, 420 P. 2d 1, 4 (1966).

Finally, NRS 38.310(2) states that a “court shall dismiss any civil action which ig
commenced in violation of the provisions of [NRS 38.310(1)]” requiring that a claim that requires 4
court to interpret, apply or enforce CC&Rs that are applicable to residential property must be
mediated prior to filing them in district court.

V. LEGAL ARGUMENT

As outlined below, the face of the Complaint shows that many of the Bank’s claims are
barred by the applicable statute of limitations. Furthermore, the Bank lacks standing to pursue claims
for violation of NRS Chapter 116. Finally, to the extent that the Bank argues it is entitled to a six+
year statute of limitations because its claims are based on the CC&Rs, NRS 38.310 requires that
these claims be dismissed.

A. All of the Bank’s Claims Are Barred by the Applicable Statutes of Limitations

“In determining whether a statute of limitations has run against an action, the time must be
computed from the day the cause of action accrued. A cause of action *accrues’ when a suit may be
maintained thereon.” Clark v. Robison, 944 P.2d 788, 789 (Nev. 1997). Pursuant to Nevada Revised

Statute 111.320, a recorded document will “impart notice to all persons of the contents thereof . . ..”
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In addition, “[i]f the facts giving rise to the cause of action are matters of public record then ‘[t]he
public record gave notice sufficient to start the statute of limitations running.”” Job’s Peak Ranch
Cmty. Ass’n,Inc. v. Douglas Cty., No. 55572, 2015 WL 5056232, at *3 (Nev. Aug. 25, 2015); see
also U.S. Bank Nat’l Ass’n v. Woodland Village, 3:16-cv-00501-RCJ-WGC at DE #32, page 5, lines
21-23.

Nevada Revised Statute 11.190 describes the statutes of limitations that are applicable to various
causes of action. Pursuant to this statute, a six-year limitations period applies to “[a]n action upon &
contract, obligation or liability founded upon an instrument in writing.” A four-year limitationg
period applies to a claim for unjust enrichment. A three-year limitations period applies to “[a]n
action upon a liability created by statute, other than a penalty or forfeiture.” A claim for tortious
interference with contract is also “subject to the three-year statute of limitations set forth in NRS
11.190(3)(c).” Stalk v. Mushkin, 199 P.3d 838, 842 (Nev. 2009). Finally, pursuant to another catch-
all statute that follows NRS 11.190, NRS 11.220, “[a]n action for relief, not hereinbefore provided
for [within the Nevada Revised Statutes], must be commenced within 4 years after the cause of
action shall have accrued.”

In this case, on its face, the Complaint indicates that Plaintiff’s claims for unjust enrichment,
tortious interference with contractual relations, breach of the duty of good faith, and wrongful on
defective foreclosure are all barred by the statute of limitations because their limitations period ig
either three or four years and the complaint was filed four years and nine months after the
Foreclosure Deed was recorded and the Bank’s causes of action accrued.

The Complaint states at Paragraph 21 that “[tlhe HOA non-judicially foreclosed on its sub-
priority lien secured by the Property on January 16, 2013, selling an encumbered interest in the
Property to Plaintiff for $8,200.00. A true and correct copy of the Trustee’s Deed Upon Sale is
attached as Exhibit H.” Examination of Exhibit H shows that it was recorded on January 24, 2013,
Therefore, at the very latest, the Bank’s claims regarding the foreclosure sale accrued January 24,
2017. Because the Complaint asserting claims against the HOA was not filed until October of 2017,
any claim with a three-year or four-year limitations period is barred. In addition, it is the Bank’s

burden to show that its claims are not barred.
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1 Unjust Enrichment
The third cause of action in the Complaint is for unjust enrichment. “The statute of limitation
for an unjust enrichment claim is four years.” In re Amerco Derivative Litig., 252 P.3d 681, 703
(Nev. 2011)(citing NRS 11.190(2)(c)). The Bank’s claim for unjust enrichment accrued on January
24, 2013; however, the Bank did not file its claim until after the four-year limitations period, in
October of 2017.
2. Tortious Interference with Contractual Relations
The fourth cause of action in the Complaint is for tortious interference with contractual
relations. A claim for tortious interference with contract is also “subject to the three-year statute of
limitations set forth in NRS 11.190(3)(c).” Stalk v. Mushkin, 199 P.3d 838, 842 (Nev. 2009).
Because this claim accrued on January 24, 2013, but was not filed until October of 2017 it is barred
by NRS 11.190(3)(c).
3. Breach of the Duty of Good Faith
The fifth cause of action in the Complaint is for breach of the duty of good faith that is found
within NRS 116.1113. Because this is a claim regarding a violation of a statute it is governed by
NRS 11.190(3)(a) which states that “[a]n action upon a liability created by state, other than a penalty
or forfeiture” must be brought within 3 years. Because this claim was not brought until October
2017, more than four years after the recording of the foreclosure deed, this cause of action is barred.
4. Wrongful/Defective Foreclosure
The sixth cause of action in the Complaint is for “Wrongful / Defective Foreclosure.” The
Complaint’s allegations center primarily on a discussion of an alleged tender by the Bank to the
HOA’s collection company.
This claim should have a three-year statute of limitations.
A tortious wrongful foreclosure claim “challenges the authority behind the
foreclosure, not the foreclosure act itself.” Red Rock's authority to foreclose on the
HOA lien on behalf of the HOA arose from Chapter 116, essentially rendering count
three a claim for damages based on liability created by a statute. Therefore, count

three is likewise time-barred under NRS 11.190(3)(a) because it was not brought
within three years.
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HSBC Bank USA v. Park Ave. Homeowners' Assn., 216CV460JCMNJK, 2016 WL 5842845, at *3
(D. Nev. Oct. 3, 2016) (Citing McKnight Family, L.L.P. v. Adept Mgmt., 310 P.3d 555, 559 (Nev.
2013) (en banc). Even assuming that a claim for wrongful foreclosure did not fall under NRS
11.190(3)(a), it would fall within the catch-all provision in NRS 11.220 and would have a four-year
limitations period. Consequently, all of the bank’s claims regarding violation of NRS Chapter 116
are time barred.
B. In Addition, the Bank Lacks Standing to Bring a Claim for Violation of NRS
116.1113
Nevada Revised Statute NRS 116.4117 creates a private right of action for violations of NRS
116, but specifically limits standing to bring such a claim to only specific classes of persons.
The relevant language of NRS 116.4117 provides as follows:
1. Subject to the requirements set forth in subsection 2, if a declarant, community
manager or any other person subject to this chapter fails to comply with any of its
provisions or any provision of the declaration or bylaws, any person or class of
persons suffering actual damages from the failure to comply may bring a civil action
for damages or other appropriate relief.
2. Subject to the requirements set forth in NRS 38.310 and except as otherwise
provided in NRS 116.3111, a civil action for damages or other appropriate relief for a
failure or refusal to comply with any provision of this chapter or the governing
documents of an association may be brought:
(a) By the association against:
(1) A declarant;
2) A community manager; or
3) A unit’s owner.
(b) By a unit’s owner against:
(1) The association;
(2) A declarant; or
(3) Another unit’s owner of the association.

(c) By aclass of units’ owners constituting at least 10 percent of the total number
of voting members of the association against a community manager.

Nevada Revised Statute 116.095 defines “unit’s owner” as “a declarant or other person who owns a
unit, or a lessee of a unit in a leasehold common-interest community whose lease expires
simultaneously with any lease the expiration or termination of which will remove the unit from the

common-interest community, but does not include a person having an interest in a unit solely as

security for an obligation.” (emphasis added). Based on this provision and on other provisions in
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Chapter 116, for example NRS 116.2119, the legislature knew that secured lenders had potential
interests in property that could be subject to NRS Chapter 116, but chose not to include them in the
list of entities with standing to bring a claim for violations of Chapter 116. Consequently, Plaintiff’s
claims for violation of NRS 116.1113 should be dismissed for lack of standing.
C. If the Bank Argues that Its Claims Concern the CC&Rs, the Claims Should Be
Dismissed Because Plaintiff Has Failed to Comply with NRS 38.310
Nevada Revised Statute 38.310 provides:
1. No civil action based upon a claim relating to:
(a) The interpretation, application or enforcement of any covenants, conditions or
restrictions applicable to residential property or any bylaws, rules or regulations
adopted by an association; or
(b) The procedures used for increasing, decreasing or imposing additional
assessments upon residential property, may be commenced in any court in this State
unless the action has been submitted to mediation or arbitration pursuant to the
provisions of NRS 38.300 to 38.360, inclusive, and, if the civil action concerns real
estate within a planned community subject to the provisions of chapter 116 of NRS or
real estate within a condominium hotel subject to the provisions of chapter 116B of
NRS, all administrative procedures specified in any covenants, conditions or
restrictions applicable to the property or in any bylaws, rules and regulations of an
association have been exhausted.

2. A court shall dismiss any civil action which is commenced in violation of the
provisions of subsection 1.

Furthermore, Nevada Revised Statute 38.330 states that “[a]lny complaint filed in such an
action must contain a sworn statement indicating that the issues addressed in the complaint have
been mediated pursuant to the provisions of NRS 38.300 to 38.360, inclusive, but an agreement was
not obtained.”

The Complaint does not contain a sworn statement pursuant to NRS 38.330.

Although the Complaint does not contain allegations regarding the CC&Rs, it does contain a
claim for wrongful foreclosure, to the extent that this claim requires the interpretation, enforcement]
or application of the CC&Rs, the claim should be dismissed so the Bank can comply with NRS
38.310.

V. CONCLUSION

Based on the foregoing, Country Garden Owners Association respectfully requests that the

Court grant the instant Motion and dismiss the claims against the HOA in their entirety. The HOA|
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requests that the Court dismiss all of the Bank’s causes of action based upon the expiration of the
applicable statute of limitations. Furthermore, the HOA requests that the Court dismiss the Bank’s
cause of action for breach of NRS 116.1113 for lack of standing. Finally, to the extent the Banki
argues that its claims have a six-year statute based on the applicable CC&Rs, the HOA requests thaf]
the claims be dismissed pursuant to NRS 38.310 because these causes of action require the

interpretation, application or enforcement of the applicable CC&Rs and were brought without being

submitted to mediation as is required.

DATED this 7" day of December, 2017.

PENGILLY LAW FIRM

@MM

James W. Pengilly, Esq.

Nevada Bar No. 6085

Elizabeth Lowell, Esq.

Nevada Bar No. 8551

1995 Village Center Cir., Suite 190
Las Vegas, NV 89134
T: (702) 889-6665; F: gOZ) 889-6664
Attorneys for Country
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | hereby certify that on the 7" day of December, 2017, a copy of
COUNTRY GARDEN OWNERS ASSOCIATION’S REPLY IN SUPPORT OF MOTION TO
DISMISS THE CROSSCLAIMS OF U.S. BANK, NATIONAL ASSOCIATION, was served
upon those persons designated by the parties in the E-Service Master List for the above-referenced
matter in the Eighth Judicial District Court E-Filing System in compliance with the mandatory
electronic service requirements of Administrative Order 14-2 and the Nevada Electronic Filing and
Conversion Rules.

Contact Email

Melanie D. Morgan, Esq. melanie.morgan@akerman.com
Akerman Las Vegas Office akermanlas@akerman.com

Brandon Lopipero blopipero@wrightlegal.net
Dana J. Nitz dnitz@wrightlegal.net

Elizabeth Streible elizabeth.streible@akerman.com
Eserve Contact office@bohnlawfirm.com
Michael F Bohn Esqg. mbohn@bohnlawfirm.com
Rebekkah Bodoff rebekkah.bodoff@akerman.com
Karen Whelan karen.whelan@akerman.com

{s/ Olivia Schulze
An Employee of Pengilly Law Firm
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12/12/2017

All Pending Motions (9:00 AM) (Judicial Officer Crockett, Jim)

Minutes
12/12/2017 9:00 AM

- PLAINTIFF'S MOTION TO DISMISS COUNTERCLAIM...CROSS
DEFENDANT COUNTRY GARDEN OWNER'S ASSOCIATION'S
MOTION TO DISMISS THE CROSSCLAIM OF U.S. BANK NATIONAL
ASSOCIATION Court noted the details of the case, read from the
Supreme Court's remand, and inquired as to what additional discovery
there may be if any. Ms. Lachman sent a written discovery request and
took depositions, noting there are two months left but they are happy with
the discovery that has been conducted. Court noted that instead of a
motion for summary judgment, Plaintiff filed a motion to dismiss and
advised it is subject to being treated as a motion for summary judgment.
Court noted its findings upon its review and stated the pleadings strongly
suggest that the bank forfeited its equitable claim. Further comments by
the Court regarding what the bank could have done, the bank's actions,
and thought on commercial unreasonableness. Court stated its findings
and inclination. Mr. Lachman stated his argument on the mortgage
protection clause and further argued. COURT FINDS, no reasonable
minds would differ as to what the appropriate action would be. Further
arguments by Counsel. COURT ORDERED, Plaintiff's Motion to Dismiss
Counterclaim and Cross Defendant Country Garden Owner's Association's
Motion to Dismiss, both to be treated as a motion for summary judgment
and GRANTED. Court advised it needs findings of fact and conclusion of
law that Court can agree with, Counsel to submit to opposing Counsel its
proposed order for approval as to form and content only, and submit even
without agreement to the Court within TEN days per EDCR 7.21.
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FFCL

MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com

ADAM R. TRIPPIEDI, ESQ.
Nevada Bar No. 12294
atrippiedi@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.
376 E. Warm Springs Rd., Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX
Attorney for plaintiff

5316 CLOVER BLOSSOM CT TRUST
Plaintiff,
VS.

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1; and CLEAR RECON
CORPS

Defendants.

DISTRICT COURT
CLARK COUNTY, NEVADA

Electronically Filed
2/7/2018 2:57 PM
Steven D. Grierson

CLERK OF THE COUE :
L)

CASE NO.: A-14-704412-C
DEPT NO.: XXIV

FINDINGS OF FACT, CONCLUSIONS OF
LAW, AND JUDGMENT

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1,

Counterclaimant,
vs.
5316 CLOVER BLOSSOM CT TRUST

Counterdefendant.

Date of Hearing: December 12, 2017
Time of Hearing: 9:00 a.m.

Case Number: A-14-704412-C
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U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1l,

Cross-claimant,
Vs.
5316 CLOVER BLOSSOM CT TRUST

Cross-defendant.

Plaintiff 5316 Clover Blossom Ct Trust’s motion to dismiss having come before the court on the
12" day of December, 2017, at 9:00 a.m., Adam R. Trippiedi, Esq. appearing on behalf of plaintiff; Scott
Lachman, Esq. appearing on behalf of defendant U.S. Bank, National Association, Successor Trustee to
Bank of America, N.A., Successor by Merger to Lasalle Bank, N.A., as Trustee to the Holders of the Zuni
Mortgage Loan Trust 2006-OA1, Mortgage Loan Pass-through Certificates Series 2006-OA1 (“US
Bank™); and Elizabeth B. Lowell, Esq. appearing on behalf of cross-defendant Country Garden Owners’
Association, and the court, having reviewed plaintiff’s motion and defendant’s opposition, and having
heard the arguments of‘counsel, makes its findings of fact, conclusion of law and judgment as follows.

FINDINGS OF FACT

1. 5316 Clover Blossom Ct Trust is the owner of real property commonly known as 5316 Clover
Blossom Court, North Las Vegas, Nevada (hereinafter referred to as “the Property™).

2. The property is encumbered by a Declaration of Covenants, Conditions, and Restrictions for
Country Garden (Arbor Gate) (hereinafter referred to as the “CC&Rs”).

3. 5316 Clover Blossom Ct Trust acquired the Property from Country Garden Owners’
Association (hereinafter the “HOA”) at a foreclosure sale conducted on January 16, 2013.

4. The foreclosure sale arose from a delinquency in assessments due from the former owners to

the HOA pursuant to NRS Chapter 116.
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5. US Bank is the beneficiary of a deed of trust that was originally recorded as an encumbrance
against the Property on June 30, 2004.

6. On June 20, 2011, an assignment of the deed of trust was recorded which assigned the
beneficial interest in the deed of trust to US Bank.

7. At some point, the former owner of the property became delinquent in paying assessments and
the HOA and its foreclosure agent, Alessi & Koenig, LLC (hereinafter “the foreclosure agent™), began
foreclosure proceedings based on the delinquent assessments.

8. On January 30, 2012, and again on February 6, 2012, the foreclosure agent served a Notice of
Delinquent Assessment Lien on the former owners of the property via regular and certified mail.

9. On February 22,2012, the foreclosure agent recorded a Notice of Delinquent Assessment Lien
against the property.

10. On April 20, 2012, the foreclosure agent recorded a Notice of Default and Election to Sell
under homeowners association lien against the property.

11. On April 30, 2012, the foreclosure agent mailed copies of the notice of default to the former
owner, to MERS, to US Bank, and to other interested parties.

12. On October 31, 2012, a Notice of Foreclosure Sale was recorded against the property.

13. On October 25, 2012, the foreclosure agent mailed copies of the notice of foreclosure sale
to the former owner, US Bank, and other interested parties.

14. The foreclosure agent also served the notice of foreclosure sale on the former owners by
posting a copy of the notice in a conspicuous place on the Property, and also posted copies of the notice
in three public locations throughout Clark County.

15. The foreclosure agent also published the notice of sale in the Nevada Legal News.

16. Asreflected by the conclusive recitals in the foreclosure deed, 5316 Clover Blossom Ct Trust
entered the high bid of $8,200.00 at the public auction conducted on January 16, 2013, to purchase the
Property.

17. The foreclosure agent issued a deed upon sale, which was recorded on January 24, 2013, and

contains the following recitals:
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This conveyance is made pursuant to the powers conferred upon Trustee by NRS 116

et seq., and that certain Notice of Delinquent Assessment Lien, described herein.

Default occurred as set forth in a Notice of Default and Election to Sell which was

recorded in the office of the recorder of said county. All requirements of law regarding

the mailing of copies of notices and the posting and publication of the copies of the

Notice of Sale have been complied with. Said property was sold by said Trustee at

public auction on January 16, 2013 at the place indicated on the Notice of Trustee's Sale.

18. US Bank alleges that on November 21, 2012, US Bank, by way of its agent, sent
correspondence to the foreclosure agent requesting an accounting of the HOA arrears.

19. In response, the foreclosure agent sent a letter to US Bank’s agent. The foreclosure
agent’s letter stated that the total amount due was $4,186.00.

20. On December 6, 2012, US Bank, by way of its agent, mailed a check in the amount of
$1,494.50 to the foreclosure agent, along with an accompanying letter, in an effort to satisfy the
HOA’s super-priority lien.

21. There is no evidence to indicate the HOA or foreclosure agent accepted or otherwise
responded to the $1,494.50 check.

22. After sending the letter and $1,494.50 check to the foreclosure agent, US Bank made no
other efforts to pay off the lien or otherwise prevent the foreclosure sale from going forward.

23. Prior to the HOA foreclosure sale, no individual or entity paid the super-priority portion
of the HOA lien representing 9 months of assessments for common expenses.

24. US Bank did not present evidence of any fraud, oppression or unfairness in regards to the
foreclosure sale which would account for or bring about an unreasonably low purchase price.

25. 5316 Clover Blossom Ct Trust is a bona fide purchaser, and the US Bank has failed to
present sufficient proof to disprove that the 5316 Clover Blossom Ct Trust was a bona fide purchaser.

26. Any findings of fact which should be considered to be a conclusion of law shall be treated

as such.

CONCLUSIONS OF LAW

1. If, in a motion under NRCP 12(b)(5), matters outside the pleading are presented to and not
excluded by the court, the motion shall be treated as one for summary judgment and disposed of as

provided in Rule 56, and all parties shall be given reasonable opportunity to present all material made

4
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pertinent to such a motion by Rule 56. See NRCP 12(b).

2. This Court finds that, by virtue of the arguments presented in 5316 Clover Blossom Ct
Trust’s motion to dismiss, US Bank’s opposition, and 5316 Clover Blossom Ct Trust’s reply, matters
outside the counterclaim were presented and, thus, 5316 Clover Blossom Ct Trust’s motion to dismiss
was converted into a motion for summary judgment and this court is treating it as such.

3. Summary judgment is appropriate and “shall be rendered forthwith” when the pleadings
and other evidence on file demonstrate “no genuine issue as to any material fact [remains] and the

moving party is entitled to judgment as a matter of law. See NRCP 56(c); Wood v. Safeway, Inc.,

121 Nev. 724, 729, 121 P.3d 1026 (2005).
4. To defeat a motion for summary judgment the non-moving party bears the burden to “do
more than simply show there is some metaphysical doubt: as to the operative facts. Wood, 121 Nev.

at 732 (citing Matsushita Electric Industrial Co. v. Zenith Radio, 475 U.S. 574, 586 (1983)).

Moreover, the non-moving party must come forward with specific facts showing a genuine issue
exists for trial. Matsushita, 475 U.S. at 587; Wood P.3d at 1130. Further, in ruling upon a motion for
summary judgment, the Court must view all evidence and inferences in the light most favorable to the

non-moving party. Torrealba v. Kesmetis, 124 Nev. 95, 178 P.3d 716 (2008).

5. When ruling on a motion for summary judgment, the court may take judicial notice of the

public records attached to the motion. Harlow v. MTC Financial Inc. 865 F. Supp.2d 1095 (D. Nev.
2012). The recorded exhibits to US Bank’s counterclaim are public records of which the Court may,
and did take judicial notice. See NRS 47.150; Lemel v. Smith, 64 Nev. 545 (1947) (Judicial Notice

takes the place of proof and is of equal force.”) “Documents accompanied by a certificate of
acknowledgment of a notary public or officer authorized by law to take acknowledgments are
presumed to be authentic.” NRS 52.165.

6. Summary judgment in favor of 5316 Clover Blossom Ct Trust is proper.

7. The HOA foreclosure sale complied with all requirements of law, including but not limited
to, recording and mailing of copies of notice of delinquent assessment lien and notice of default and

election to sell under homeowners association lien, and the recording, mailing, posting, and

5
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publication of the notice of foreclosure sale.

8. The law presumes foreclosure notices are received upon proof of mailing, and does not
require proof that the notices be received. Actual notice is not necessary as long as the statutory
requirements are met. Mailing of the notices is all that the statute requires. Hankins v. Administrator
of Veterans Affairs v. Administrator of Veterans Affairs 92 Nev. 578, 555 P.2d 483 (1976); Turner v.
Dewco 87 Nev. 14, 479 P.2d 462 (1971).

9. There is a public policy which favors a final and conclusive foreclosure sale as to the

purchaser. See 6 Angels, Inc. v. Stuart-Wright Mortgage, Inc., 85 Cal. App. 4th 1279, 102 Cal. Rptr.

2d 711 (2011); McNeill Family Trust v. Centura Bank, 60 P.3d 1277 (Wyo. 2003); In re Suchy, 786

F.2d 900 (9th Cir. 1985); and Miller & Starr, California Real Property 3d §10:210.

10. There is a common law presumption that a foreclosure sale was conducted validly.

Fontenot v. Wells Fargo Bank, 198 Cal. App. 4th 256, 129 Cal. Rptr. 3d 467 (2011); Moeller v. Lien

25 Cal. App. 4th 822, 30 Cal. Rptr. 2d 777 (1994); Burson v. Capps, 440 Md. 328, 102 A.3d 353

(2014); Timm v. Dewsnup 86 P.3d 699 (Utah 2003); Deposit Insurance Bridge Bank, N.A. Dallas v.

McQueen, 804 S.W. 2d 264 (Tex. App. 1991); Myles v. Cox, 217 So.2d 31 (Miss. 1968); American
Bank and Trust Co v. Price, 688 So.2d 536 (La. App. 1996); Meeker v. Eufaula Bank & Trust, 208

Ga. App. 702, 431 S.E. 2d 475 (Ga. App 1993).

11. Nevada has a disputable presumption that “the law has been obeyed.” See NRS
47.250(16). This creates a disputable presumption that the foreclosure sale was conducted in
compliance with the law.

12. 5316 Clover Blossom Ct Trust, as the record title holder of the property, has a
presumption of validity in its favor, and US Bank “has the burden to show that the sale should be set
aside in light of” 5316 Clover Blossom Ct Trust’s status as the record title holder. Nationstar

Mortgage v. Saticoy Bay. LLC Series 2227 Shadow Canyon, 133 Nev. Adv. Op. 91 (2017).

13. The recitals in the foreclosure deed are sufficient and conclusive proof that the required
notices were mailed by the HOA. See NRS 116.31166 and NRS 47.240(6) which also provide that

conclusive presumptions include “[a]ny other presumption which, by statute, is expressly made

6
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conclusive.” Because NRS 116.31166 contains such an expressly conclusive presumption, the
recitals in the foreclosure deed are “conclusive proof” that US Bank bank was served with copies of
the required notices for the foreclosure sale.

14. US Bank has not presented any evidence to show that equitable relief is warranted in this
case or to disprove any of the recitals in the foreclosure deed.

15. US Bank has not presented any evidence to show any defect with the foreclosure sale or
the recording and service of the notices prior to the foreclosure sale.

16. US Bank further argues that the low price when combined with fraud, unfairness, or
oppression is sufficient to void said sale. However, US Bank failed to present any evidence of fraud,
unfairness, or oppression in regards to the foreclosure sale.

17. US Bank argues there was fraud, oppression, or unfairness in the conduct of the sale
because the foreclosure agent rejected US Bank’s tender. However, the fraud, oppression, or
unfairness must bring about or account for the low purchase price. See Shadow Wood, et al.
Examples would be collusion between the auctioneer and the purchaser to keep the price artificially
low or an effort to prevent public notice of the auction. US Bank never explains how rejection of a
tender accounts for a low purchase price.

18. Nevada Rule of Civil Procedure 9(b) requires that “[i]n all averments of fraud..., the
circumstances constituting fraud... shall be stated with particularity.” US Bank, in alleging fraud in
this matter, has not stated the basis for its fraud allegation with sufficient particularity or factual
support.

19. There is no issue regarding whether the association foreclosed on the “super-priority”
portion of its lien. The evidence and deed recitals show that both the notice of default and the notice
of sale were properly mailed to US Bank. The language in both the notice of default and notice of
sale shows that the HOA was foreclosing on a lien comprised of monthly assessments. As such, there
is no genuine issue of material fact that the HOA possessed a super priority lien at the time of the
foreclosure sale, and that the super priority lien was foreclosed upon. As stated in SFR, as to first

deeds of trust, NRS 116.3116(2) splits an HOA lien into two pieces, a superpriority piece and a

7
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subpriority piece. Unless the superpriority piece has been satisfied prior to the foreclosure sale, the
HOA foreclosure sale on its assessment lien would necessarily include both the superpriority piece
and a subpriority piece of the lien. US Bank failed to present any evidence that the superpriority
portion of the lien was satisfied prior to the foreclosure sale.

20. In considering whether equity supports setting aside the sale in question, the Court is to
consider any other factor bearing on the equities, including actions or inactions of both parties seeking
to set aside the sale and the impact on a bona fide purchaser for value. Shadow Wood at 1114
(finding “courts must consider the entirety of the circumstances that bear upon the equities”).

21. The attempted tender of assessments made by US Bank for $1,494.50, does not affect
5316 Clover Blossom Ct Trust’s title to the property because US Bank had several different options to
prevent the sale from going forward and failed to do so. Specifically, US Bank could have “pa[id] the
entire amount and request[ed] a refund of the balance.” SFR at 418. US Bank also could have sought
“a temporary restraining order and preliminary injunction and fil[ed] a lis pendens on the property.”
Shadow Wood at 1114 n.7. US Bank failed to avail itself of any of these options and instead allowed
the HOA to foreclose.

22. US Bank’s tender letter contains conditions, including that the tender amount is “non-
negotiable”; that endorsement of the check “will be strictly construed as an unconditional
acceptance... of the facts” stated in the tender letter; and acceptance of the check is an
acknowledgment that the lien has been ““paid in full.”” Because of these conditions, the tender was

not valid and had no effect on the foreclosure sale of the HOA’s lien. Smith v. School Dist. No. 64

Marion County, 89 Kan. 225, 131 P. 557, 558 (1913) (“A conditional tender is not valid. Where it

appears that a larger sum than that tendered is claimed to be due, the offer is not effectual as a tender
if coupled with such conditions that acceptance of it as tendered involves an admission on the part of
the person accepting it that no more is due.”)

23. US Bank’s tender also contains conditions that were not consistent with Commission for
Common Interest Communities and Condominium Hotels’ (hereinafter “CCICCH”) Advisory

Opinion 2010-01 issued on December 8, 2010:
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An association may collect as a part of the super priority lien (a) interest permitted by NRS
116.3115, (b) late fees or charges authorized by the declaration, (c) charges for preparing any
statements of unpaid assessments and (d) the “costs of collecting” authorized by NRS
116.310313.

Accordingly. both a plain reading of the applicable provisions of NRS 116.3116 and

the policy determinations of commentators, the state of Connecticut and lenders

themselves support the conclusion that associations should be able to include

specified costs of collecting as part of the association’s super priority lien.

(emphasis added)

24. Furthermore, effective as of May 5, 2011, the CCICCH adopted NAC 116.470 in order to
set limits on the costs assessed in connection with a notice of delinquent assessment. NAC
116.470(4)(b) authorizes “[r]easonable attorney’s fees and actual costs, without any increase or
markup, incurred by the association for any legal services which do not include an activity described
in subsection 2.”

25. The fact that the foreclosure agent did not accept the tender does not affect 5316 Clover
Blossom Ct Trust’s title to the property because US Bank failed to take any steps to protect its interest
aside from mailing the letter and check, which was in an amount less than the full amount of the

HOA’s lien. Accordingly, US Bank is not entitled to equitable relief. Shadow Wood at 1114 n.7.

26. Specifically, the Nevada Supreme Court decision of Horizons at Seven Hills v. Ikon

Holdings, LLC, 132 Nev. Adv. Op. 35,373 P.3d 66 (2016) did not exist on December 6, 2012, when
US Bank sent its tender, so the HOA and the foreclosure agent could not have relied upon that
authority.

27. To the contrary, the December 8, 2010, CCICCH opinion existed on December 6, 2012,
and the HOA and foreclosure agent could have relied upon that authority.

28. Furthermore, effective as of May 5, 2011, the CCICCH adopted NAC 116.470 in order to
set limits on the costs assessed in connection with a notice of delinquent assessment. NAC
116.470(4)(b) authorizes “[r]easonable attorney’s fees and actual costs, without any increase or
markup, incurred by the association for any legal services which do not include an activity described

in subsection 2.”
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29. US Bank’s further argues that the presence of a mortgage protection clause within the
CC&Rs, which represents that the HOA lien “shall not affect the rights of the mortgagee under any
first mortgage upon such Lot, Unit or Parcel,” was evidence of fraud, oppression, and/or unfairness
that rendered the foreclosure sale a subpriority sale. However, the mortgage protection language
cited by US Bank was determined to be legally ineffective by the Nevada Supreme Court in SFR
based on NRS 116.1104, which states that the provisions of NRS 116 “may not be varied by

agreement, and rights conferred by it may not be waived.” Based on SFR, this court finds the

mortgage protection clause was invalid and thus was also not evidence of fraud, oppression, or
unfairness.

30. Therefore, because US Bank’s has failed to set forth material issues of fact demonstrating

some fraud, unfairness, or oppression which led to the low purchase price, the Court finds that the
price of the sale is not a legitimate basis to overturn the sale.
31. There is no issue of fact regarding whether the former owner was in default in payment of
the assessments as well as whether the lien and foreclosure notices were properly served. The recitals
in the foreclosure deed are conclusive as to these issues. Furthermore, 5316 Clover Blossom Ct Trust
presented proof, which was not controverted, that the notices were mailed, published, and posted.

32. 5316 Clover Blossom Ct Trust is a bona fide purchaser (“BFP”). A subsequent purchaser
is bona fide under common law principles if it takes the property "for a valuable consideration and
without notice of the prior equity, and without notice of facts which upon diligent inquiry would be
indicated and from which notice would be imputed to him, if he failed to make such inquiry." Bailey
v. Butner, 64 Nev. 1, 19, 176 P.2d 226, 234 (1947) (emphasis omitted); see also Moore v. De
Bernardi, 47 Nev. 33, 54, 220 P. 544, 547 (1923) ("The decisions are uniform that the bona fide
purchaser of a legal title is not affected by any latent equity founded either on a trust, [e]ncumbrance,
or otherwise, of which he has no notice, actual or constructive.").

33. The evidence shows 5316 Clover Blossom Ct Trust purchased said property for valuable
consideration in the amount of $8,200.00 and had no actual, constructive, or inquiry notice of any

dispute of title or defect in the sales process. Such evidence is clear from the fact US Bank did not pay

10
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off the super-priority lien, attend the sale in question, record notice with the Clark County Recorder,
or attempt to take any other action to put potential buyers on notice of any dispute. US Bank was in
the position to take any number of simple steps to avoid a BFP issue and simply failed to take such
action. After being fully apprised of the pending foreclosure sale and taking no action, US Bank looks
now to enforce its rights. The Court notes that all that was required of US Bank to defeat BFP status
was to put purchasers on notice of their claim to the property by either showing up to the sale to
announce their claim of title, record a legal tender, file a lis pendens, or seek a temporary restraining
order. US Bank’s argument that 5316 Clover Blossom Ct Trust cannot be a BFP based on the mere
fact that a Deed of Trust was recorded is not supported under the law.

34. In the absence of evidence to the contrary, US Bank had the burden of proving 5316
Clover Blossom Ct Trust was not a BFP because for 5316 Clover Blossom Ct Trust to prove it was a
BFP would be akin to proving a negative, i.e., proving 5316 Clover Blossom Ct Trust was not aware
of information which would defeat BFP status. See Shadow Wood at 1112 (“The question remains
whether NYCB demonstrated sufficient grounds to justify the district court in setting aside Shadow

Wood’s foreclosure sale on NYCB’s motion for summary judgment.”); First Fidelity Thrift & Loan

Ass’n v. Alliance Bank, 60 Cal. App. 4th 1433, 1442, 71 Cal. Rptr. 2d 295 (1998) (“That Alliance

had knowledge of First Fidelity’s equitable claim for reinstatement of its reconveyed deed of trust was
an element of First Fidelity’s case.... Showing that Alliance was not an innocent purchaser for value
was hence an element of First Fidelity’s claim.”)

35. Equitable relief is only available when no adequate remedy at law exists. One who seeks
equitable relief cannot merely sit on its hands to its detriment. It would be a gross injustice for 5316
Clover Blossom Ct Trust, an innocent third party who paid valuable consideration, to have its
equitable rights subordinate to US Bank, who did nothing to protect itself at the foreclosure sale. See
generally Holmberg v. Armbrecht, 66 S. Ct. 582, 584 (1946)(quoting Russell v. Todd, 60 S. Ct. 527,

532 (1940)) (finding "[t]here must be conscience, good faith, and reasonable diligence, to call into
action the [equitable] powers of the court."). Therefore, the Court finds 5316 Clover Blossom Ct

Trust is a BFP, undisturbed by any issue raised in US Bank’s opposition, as 5316 Clover Blossom Ct

11
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Trust’s equitable interest as an innocent purchaser cannot be outweighed by the inaction of US Bank.
36. US Bank is not entitled to equitable relief because it was on notice of the foreclosure sale
and failed to take adequate steps to protect its interest in the property. The Nevada Supreme Court
has stated, that "[w]here the complaining party has access to all the facts surrounding the questioned
transaction and merely makes a mistake as to the legal consequences of his act, equity should
normally not interfere, especially where the rights of third parties might be prejudiced thereby."
Shadow Wood, 366 P.3d at 1116 (quoting Nussbaumer v. Sup. Ct. in & for Yuma Cty., 107 Ariz.

504, 489 P.2d 843, 846 (1971)). In Shadow Wood, the Nevada Supreme Court held that
"[c]onsideration of harm to potentially innocent third parties is especially pertinent where [the lender]
did not use the legal remedies available to it to prevent the property from being sold to a third party,
such as by seeking a temporary restraining order and preliminary injunction and filing a lis pendens

on the property." Shadow Wood, 366 P.3d at 1114 fn. 7.

37. The policies and equities favor the 5316 Clover Blossom Ct Trust. In balancing the
equities, 5316 Clover Blossom Ct Trust’s interest as the successor to a bona fide purchaser is not
outweighed by the inaction of US Bank.

38. US Bank shall take nothing by way of its counterclaim.

39. Any conclusion of law which should be a finding of fact shall be considered as such.

ORDER and JUDGMENT

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that plaintiff 5316 Clover
Blossom Ct Trust’s motion to dismiss, converted to a motion for summary judgment, is granted.

IT IS FURTHER ORDERED that judgment is entered on behalf of plaintiff 5316 Clover
Blossom Ct Trust and against defendant US Bank.

IT IS FURTHER ORDERED that title to the real property commonly known as 5316 Clover
Blossom Ct, North Las Vegas, Nevada 89031, and legally described as:

PARCEL1

LOT NINETY TWO (92) OF THE PLAT OF ARBOR GATE AS SHOWN BY MAP

THEREOF ON FILE IN BOOK 91 OF PLATS, PAGE 71, IN THE OFFICE OF THE
COUNTY RECORDER OF CLARK COUNTY, NEVADA.
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PARCELII

ANON-EXCLUSIVE EASEMENT FOR INGRESS AND EGRESS AND ENJOYMENT

IN AND TO THE ASSOCIATION PROPERTY AS SET FORTH IN THE

DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS FOR

COUNTRY GARDEN (ARBOR GATE) A COMMON INTEREST COMMUNITY

RECORDED FEBRUARY 25,2000 IN BOOK 20000225 AS DOCUMENT NO. 00963,

OF OFFICIAL RECORDS OF CLARK COUNTY, NEVADA, AS THE SAME MAY

FROM TIME TO TIME BE AMENDED AND/OR SUPPLEMENTED, WHICH

EASEMENT IS APPURTENANT TO PARCEL ONE.

APN 124-31-220-092
is hereby quieted in the name of 5316 Clover Blossom Ct Trust.

IT IS FURTHER ORDERED that as a result of the foreclosure sale conducted on January 16,
2013, as evidenced by the foreclosure deed recorded January 24, 2013, the interests of defendant US
Bank, as well as its successors and assigns in the property commonly known as 5316 Clover Blossom
Ct, North Las Vegas, Nevada 89031, are extinguished.

IT IS FURTHER ORDERED that defendant US Bank, as well as its successors and assigns,
have no further right, title or claim to the real property commonly known as 5316 Clover Blossom Ct,
North Las Vegas, Nevada §9031.

IT IS FURTHER ORDERED that defendant US Bank, as well as its successors and assigns, or
anyone acting on their behalf. are forever enjoined from asserting any estate, right, title or interest in
the real property commonly known as 5316 Clover Blossom Ct, North Las Vegas, Nevada 89031 as a
result of the deed of trust recorded on June 30, 2004, as instrument number 20040630-0002408.

/117
/]!

/11
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IT IS FURTHER ORDERED that defendant US Bank, as well as its successors and assigns or
anyone acting on their behalf, are forever barred from enforcing any rights against the real property
commonly known as 5316 Clover Blossom Ct, North Las Vegas, Nevada 89031 as a result of the
deed of trust recorded on June 30, 2004, as instrument number 20040630-0002408.

DATED this _ﬁay of February, 2018.

Respectfully submitted by:

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By:_(4 % '
MICHAEL F. BOHN, ESQ.

ADAM R. TRIPPIEDL, ESQ.

376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

Attorney for plaintiff
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Electronically Filed
2/7/2018 3:55 PM
Steven D. Grierson

CLER@ OF THE COUE :
L)

NOTC

DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

REBEKKAH B. BODOFF, ESQ.
Nevada Bar No. 12703

KAREN A. WHELAN, ESQ.

Nevada Bar No. 10466

AKERMAN LLP

1635 Village Center Circle, Suite 200
Las Vegas, NV 89134

Telephone: (702) 634-5000
Facsimile: (702) 380-8572

Email: darren.brenner@akerman.com
Email: rebekkah.bodoff@akerman.com
Email: karen.whelan@akerman.com

Attorneys for U.S. Bank, N.A., solely as Successor
Trustee to Bank of America, N.A., successor by
merger to LaSalle Bank, N.A., as Trustee to the
Holders of the Zuni Mortgage Loan Trust 2006-
OA1, Mortgage Loan Pass-Through Certificates
Series 2006-OA1

DISTRICT COURT
CLARK COUNTY, NEVADA

5316 CLOVER BLOSSOM CT TRUST, Case No.: A-14-704412-C
Plaintiff, Dept. No.: XXIV
V.

U.S. BANK, NATIONAL ASSOCIATION, | NOTICE OF COMPLETION
SUCCESSOR TRUSTEE TO BANK OF| OF NRED MEDIATION
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE LOAN
PASS-THROUGH CERTIFICATES SERIES
2006-OA1; and CLEAR RECON CORPS;

Defendants.

Defendant U.S. Bank, N.A., solely as Successor Trustee to Bank of America, N.A., successor
by merger to LaSalle Bank, N.A., as Trustee to the Holders of the Zuni Mortgage Loan Trust 2006-
OAl, Mortgage Loan Pass-Through Certificates Series 2006-OA1 and Country Garden Owners’

Association completed NRED mediation on January 22, 2017.

44047493;2

Case Number: A-14-704412-C
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The parties did not resolve this matter at the mediation. See Exhibit A, NRED Mediation

Certificate.

44047493;2

DATED February 7, 2018.

AKERMAN LLP

/s/ Karen A. Whelan

DARREN T. BRENNER, ESQ.
Nevada Bar No. 8386

REBEKKAH B. BODOFF, ESQ.
Nevada Bar No. 12703

KAREN A. WHELAN, ESQ.
Nevada Bar No. 10466

1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134

Attorneys for U.S. Bank, N.A., solely as Successor
Trustee to Bank of America, N.A., successor by merger
to LaSalle Bank, N.A., as Trustee to the Holders of the
Zuni Mortgage Loan Trust 2006-OA1, Mortgage Loan
Pass-Through Certificates Series 2006-OA1
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that | am an employee of Akerman LLP, and that on this 7th day of

February, 2018 and pursuant to NRCP 5, | caused to be served a true and correct copy of the

foregoing NOTICE OF COMPLETION OF NRED MEDIATION, in the following manner:

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced

document was electronically filed on the date hereof & served through the Notice Of Electronic

Filing automatically generated by the Court's facilities to those parties listed on the Court's Master

Service List.

Law Office of Michael F. Bohn
Michael F Bohn Esq.

Eserve Contact

Wright Finlay & Zak LLP
Brandon Lopipero

Dana J. Nitz

Pengilly Law Firm

Chris Schnider

Olivia Schulze

44047493;2

mbohn@bohnlawfirm.com
office@bohnlawfirm.com

blopipero@wrightlegal.net
dnitz@wrightlegal.net

cschnider@pengillylawfirm.com
oschulze@pengillylawfirm.com

[s/ Tracey Wayne
An employee of AKERMAN LLP

677




EXHIBIT A

NRED Mediation Certificate

42753445;1

678



BRIAN SANDOVAL C.J. MANTHE
Governor Director
N SHARATH CHANDRA
STATE OF NEVADA Administrator
DEPARTMENT OF BUSINESS AND INDUSTRY CHARVEZ FOGER
REAL ESTATE DIVISION Ombudsman
COMMON-INTEREST COMMUNITIES AND
CONDOMINIUM HOTELS PROGRAM
CICOmbudsman@red.nv.gov http://www.red.nv.gov
January 23, 2018
Claimant(s): Respondent(s):
U.S. BANK, N.A. COUNTRY GARDEN OWNERS' ASSOCIATION
C/0 AKERMAN LLP C/O PENGILLY LAW FIRM
ATTN: REBEKKAH BODOFF ATTN: ELIZABETH LOWELL, ESQ.
1635 VILLAGE CENTER CIRCLE, STE. 200 1995 VILLAGE CENTER CIRCLE, STE. 190
LAS VEGAS, NEVADA 89134 LAS VEGAS, NEVADA 89134

Alternative Dispute Resolution (ADR) Control #: 18-69 / MEDIATION UNSUCCESSFUL

Dear Sir or Madam:
The Claimant and Respondent participated in mediation on January 22, 2017 through the Division’s Alternative

Dispute Resolution Program as described in NRS 38. Unfortunately, no agreement was reached. Thank you for
your efforts to resolve the dispute between the parties. This matter is now closed.

Sincerely,

e

Elizabeth Meza
Administrative Assistant IV

3300 W Sahara Ave, Ste. 350 ° Las Vegas, Nevada 89102
Telanhone (702) 48R-4480 *  Facsimile (702) 48R8-4520  *  Statewide Tall Free (877) 829-9907
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Electronically Filed
2/8/2018 8:52 AM
Steven D. Grierson

CLERK OF THE COU,

MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com
DAM R. TRIPPIEDI, ESQ.
Nevada Bar No.: 12294
atrippiedi@bohnlawfrim.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.
376 East Warm Springs Road, Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX

Attorney for plaintiff
DISTRICT COURT
CLARK COUNTY NEVADA
5316 CLOVER BLOSSOM CT TRUST CASE NO.: A-14-704412-C
DEPT NO.: XXIV
Plaintiff,

VS.

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF AMERICA,
N.A., SUCCESSOR BY MERGER TO LASALLE
BANK, N.A., AS TRUSTEE TO THE HOLDERS OF
THE ZUNI MORTGAGE LOAN TRUST 2006-OA1,
MORTGAGE LOAN PASS-THROUGH
CERTIFICATES SERIES 2006-OA1; and CLEAR
RECON CORPS

Defendants.

NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS OF LAW

TO: Parties above-named; and
TO:  Their Attorney of Record
YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that an FINDINGS OF FACT,
/]
/1
/]

Case Number: A-14-704412-C
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CONCLUSIONS OF LAW has been entered on the 7th day of February, 2018, in the above captioned
matter, a copy of which is attached hereto.
Dated this 8th day of February, 2018.

LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.

By: /s/ IMichael F. Bohn, Esq./
MICHAEL F. BOHN, ESQ.
376 E. Warm Springs Rd., Ste. 140
Las Vegas, NV 89119
Attorney for plaintiff

CERTIFICATE OF SERVICE

Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that [ am an employee of LAW
OFFICES OF MICHAEL F. BOHN., ESQ., and on the 8th day of February, 2018, an electronic copy of
the NOTICE OF ENTRY OF FINDINGS OF FACT, CONCLUSIONS OF LAW was served on
opposing counsel via the Court’s electronic service system to the following counsel of record:

Darren T. Brenner, Esq.

Rebekkah B. Bodoff, Esq.
AKERMAN LLP

1635 Village Center Circle, Suite 200
Las Vegas, Nevada 89134

/s/ /Marc Sameroff /
An Employee of the LAW OFFICES OF
MICHAEL F. BOHN, ESQ., LTD.
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MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com

ADAM R. TRIPPIEDI, ESQ.
Nevada Bar No. 12294
atrippiedi@bohnlawfirm.com

LAW OFFICES OF

MICHAEL F. BOHN, ESQ., LTD.
376 E. Warm Springs Rd., Ste. 140
Las Vegas, Nevada 89119

(702) 642-3113/ (702) 642-9766 FAX
Attorney for plaintiff

5316 CLOVER BLOSSOM CT TRUST
Plaintiff,
VS.

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1; and CLEAR RECON
CORPS

Defendants.

DISTRICT COURT
CLARK COUNTY, NEVADA

Electronically Filed
2/7/2018 2:57 PM
Steven D. Grierson

CLERK OF THE COUE :
L)

CASE NO.: A-14-704412-C
DEPT NO.: XXIV

FINDINGS OF FACT, CONCLUSIONS OF
LAW, AND JUDGMENT

U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1,

Counterclaimant,
vs.
5316 CLOVER BLOSSOM CT TRUST

Counterdefendant.

Date of Hearing: December 12, 2017
Time of Hearing: 9:00 a.m.

Case Number: A-14-704412-C
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U.S. BANK, NATIONAL ASSOCIATION,
SUCCESSOR TRUSTEE TO BANK OF
AMERICA, N.A., SUCCESSOR BY MERGER
TO LASALLE BANK, N.A., AS TRUSTEE TO
THE HOLDERS OF THE ZUNI MORTGAGE
LOAN TRUST 2006-OA1, MORTGAGE
LOAN PASS-THROUGH CERTIFICATES
SERIES 2006-OA1l,

Cross-claimant,
Vs.
5316 CLOVER BLOSSOM CT TRUST

Cross-defendant.

Plaintiff 5316 Clover Blossom Ct Trust’s motion to dismiss having come before the court on the
12" day of December, 2017, at 9:00 a.m., Adam R. Trippiedi, Esq. appearing on behalf of plaintiff; Scott
Lachman, Esq. appearing on behalf of defendant U.S. Bank, National Association, Successor Trustee to
Bank of America, N.A., Successor by Merger to Lasalle Bank, N.A., as Trustee to the Holders of the Zuni
Mortgage Loan Trust 2006-OA1, Mortgage Loan Pass-through Certificates Series 2006-OA1 (“US
Bank™); and Elizabeth B. Lowell, Esq. appearing on behalf of cross-defendant Country Garden Owners’
Association, and the court, having reviewed plaintiff’s motion and defendant’s opposition, and having
heard the arguments of‘counsel, makes its findings of fact, conclusion of law and judgment as follows.

FINDINGS OF FACT

1. 5316 Clover Blossom Ct Trust is the owner of real property commonly known as 5316 Clover
Blossom Court, North Las Vegas, Nevada (hereinafter referred to as “the Property™).

2. The property is encumbered by a Declaration of Covenants, Conditions, and Restrictions for
Country Garden (Arbor Gate) (hereinafter referred to as the “CC&Rs”).

3. 5316 Clover Blossom Ct Trust acquired the Property from Country Garden Owners’
Association (hereinafter the “HOA”) at a foreclosure sale conducted on January 16, 2013.

4. The foreclosure sale arose from a delinquency in assessments due from the former owners to

the HOA pursuant to NRS Chapter 116.
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5. US Bank is the beneficiary of a deed of trust that was originally recorded as an encumbrance
against the Property on June 30, 2004.

6. On June 20, 2011, an assignment of the deed of trust was recorded which assigned the
beneficial interest in the deed of trust to US Bank.

7. At some point, the former owner of the property became delinquent in paying assessments and
the HOA and its foreclosure agent, Alessi & Koenig, LLC (hereinafter “the foreclosure agent™), began
foreclosure proceedings based on the delinquent assessments.

8. On January 30, 2012, and again on February 6, 2012, the foreclosure agent served a Notice of
Delinquent Assessment Lien on the former owners of the property via regular and certified mail.

9. On February 22,2012, the foreclosure agent recorded a Notice of Delinquent Assessment Lien
against the property.

10. On April 20, 2012, the foreclosure agent recorded a Notice of Default and Election to Sell
under homeowners association lien against the property.

11. On April 30, 2012, the foreclosure agent mailed copies of the notice of default to the former
owner, to MERS, to US Bank, and to other interested parties.

12. On October 31, 2012, a Notice of Foreclosure Sale was recorded against the property.

13. On October 25, 2012, the foreclosure agent mailed copies of the notice of foreclosure sale
to the former owner, US Bank, and other interested parties.

14. The foreclosure agent also served the notice of foreclosure sale on the former owners by
posting a copy of the notice in a conspicuous place on the Property, and also posted copies of the notice
in three public locations throughout Clark County.

15. The foreclosure agent also published the notice of sale in the Nevada Legal News.

16. Asreflected by the conclusive recitals in the foreclosure deed, 5316 Clover Blossom Ct Trust
entered the high bid of $8,200.00 at the public auction conducted on January 16, 2013, to purchase the
Property.

17. The foreclosure agent issued a deed upon sale, which was recorded on January 24, 2013, and

contains the following recitals:
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This conveyance is made pursuant to the powers conferred upon Trustee by NRS 116

et seq., and that certain Notice of Delinquent Assessment Lien, described herein.

Default occurred as set forth in a Notice of Default and Election to Sell which was

recorded in the office of the recorder of said county. All requirements of law regarding

the mailing of copies of notices and the posting and publication of the copies of the

Notice of Sale have been complied with. Said property was sold by said Trustee at

public auction on January 16, 2013 at the place indicated on the Notice of Trustee's Sale.

18. US Bank alleges that on November 21, 2012, US Bank, by way of its agent, sent
correspondence to the foreclosure agent requesting an accounting of the HOA arrears.

19. In response, the foreclosure agent sent a letter to US Bank’s agent. The foreclosure
agent’s letter stated that the total amount due was $4,186.00.

20. On December 6, 2012, US Bank, by way of its agent, mailed a check in the amount of
$1,494.50 to the foreclosure agent, along with an accompanying letter, in an effort to satisfy the
HOA’s super-priority lien.

21. There is no evidence to indicate the HOA or foreclosure agent accepted or otherwise
responded to the $1,494.50 check.

22. After sending the letter and $1,494.50 check to the foreclosure agent, US Bank made no
other efforts to pay off the lien or otherwise prevent the foreclosure sale from going forward.

23. Prior to the HOA foreclosure sale, no individual or entity paid the super-priority portion
of the HOA lien representing 9 months of assessments for common expenses.

24. US Bank did not present evidence of any fraud, oppression or unfairness in regards to the
foreclosure sale which would account for or bring about an unreasonably low purchase price.

25. 5316 Clover Blossom Ct Trust is a bona fide purchaser, and the US Bank has failed to
present sufficient proof to disprove that the 5316 Clover Blossom Ct Trust was a bona fide purchaser.

26. Any findings of fact which should be considered to be a conclusion of law shall be treated

as such.

CONCLUSIONS OF LAW

1. If, in a motion under NRCP 12(b)(5), matters outside the pleading are presented to and not
excluded by the court, the motion shall be treated as one for summary judgment and disposed of as

provided in Rule 56, and all parties shall be given reasonable opportunity to present all material made

4
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pertinent to such a motion by Rule 56. See NRCP 12(b).

2. This Court finds that, by virtue of the arguments presented in 5316 Clover Blossom Ct
Trust’s motion to dismiss, US Bank’s opposition, and 5316 Clover Blossom Ct Trust’s reply, matters
outside the counterclaim were presented and, thus, 5316 Clover Blossom Ct Trust’s motion to dismiss
was converted into a motion for summary judgment and this court is treating it as such.

3. Summary judgment is appropriate and “shall be rendered forthwith” when the pleadings
and other evidence on file demonstrate “no genuine issue as to any material fact [remains] and the

moving party is entitled to judgment as a matter of law. See NRCP 56(c); Wood v. Safeway, Inc.,

121 Nev. 724, 729, 121 P.3d 1026 (2005).
4. To defeat a motion for summary judgment the non-moving party bears the burden to “do
more than simply show there is some metaphysical doubt: as to the operative facts. Wood, 121 Nev.

at 732 (citing Matsushita Electric Industrial Co. v. Zenith Radio, 475 U.S. 574, 586 (1983)).

Moreover, the non-moving party must come forward with specific facts showing a genuine issue
exists for trial. Matsushita, 475 U.S. at 587; Wood P.3d at 1130. Further, in ruling upon a motion for
summary judgment, the Court must view all evidence and inferences in the light most favorable to the

non-moving party. Torrealba v. Kesmetis, 124 Nev. 95, 178 P.3d 716 (2008).

5. When ruling on a motion for summary judgment, the court may take judicial notice of the

public records attached to the motion. Harlow v. MTC Financial Inc. 865 F. Supp.2d 1095 (D. Nev.
2012). The recorded exhibits to US Bank’s counterclaim are public records of which the Court may,
and did take judicial notice. See NRS 47.150; Lemel v. Smith, 64 Nev. 545 (1947) (Judicial Notice

takes the place of proof and is of equal force.”) “Documents accompanied by a certificate of
acknowledgment of a notary public or officer authorized by law to take acknowledgments are
presumed to be authentic.” NRS 52.165.

6. Summary judgment in favor of 5316 Clover Blossom Ct Trust is proper.

7. The HOA foreclosure sale complied with all requirements of law, including but not limited
to, recording and mailing of copies of notice of delinquent assessment lien and notice of default and

election to sell under homeowners association lien, and the recording, mailing, posting, and

5
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publication of the notice of foreclosure sale.

8. The law presumes foreclosure notices are received upon proof of mailing, and does not
require proof that the notices be received. Actual notice is not necessary as long as the statutory
requirements are met. Mailing of the notices is all that the statute requires. Hankins v. Administrator
of Veterans Affairs v. Administrator of Veterans Affairs 92 Nev. 578, 555 P.2d 483 (1976); Turner v.
Dewco 87 Nev. 14, 479 P.2d 462 (1971).

9. There is a public policy which favors a final and conclusive foreclosure sale as to the

purchaser. See 6 Angels, Inc. v. Stuart-Wright Mortgage, Inc., 85 Cal. App. 4th 1279, 102 Cal. Rptr.

2d 711 (2011); McNeill Family Trust v. Centura Bank, 60 P.3d 1277 (Wyo. 2003); In re Suchy, 786

F.2d 900 (9th Cir. 1985); and Miller & Starr, California Real Property 3d §10:210.

10. There is a common law presumption that a foreclosure sale was conducted validly.

Fontenot v. Wells Fargo Bank, 198 Cal. App. 4th 256, 129 Cal. Rptr. 3d 467 (2011); Moeller v. Lien

25 Cal. App. 4th 822, 30 Cal. Rptr. 2d 777 (1994); Burson v. Capps, 440 Md. 328, 102 A.3d 353

(2014); Timm v. Dewsnup 86 P.3d 699 (Utah 2003); Deposit Insurance Bridge Bank, N.A. Dallas v.

McQueen, 804 S.W. 2d 264 (Tex. App. 1991); Myles v. Cox, 217 So.2d 31 (Miss. 1968); American
Bank and Trust Co v. Price, 688 So.2d 536 (La. App. 1996); Meeker v. Eufaula Bank & Trust, 208

Ga. App. 702, 431 S.E. 2d 475 (Ga. App 1993).

11. Nevada has a disputable presumption that “the law has been obeyed.” See NRS
47.250(16). This creates a disputable presumption that the foreclosure sale was conducted in
compliance with the law.

12. 5316 Clover Blossom Ct Trust, as the record title holder of the property, has a
presumption of validity in its favor, and US Bank “has the burden to show that the sale should be set
aside in light of” 5316 Clover Blossom Ct Trust’s status as the record title holder. Nationstar

Mortgage v. Saticoy Bay. LLC Series 2227 Shadow Canyon, 133 Nev. Adv. Op. 91 (2017).

13. The recitals in the foreclosure deed are sufficient and conclusive proof that the required
notices were mailed by the HOA. See NRS 116.31166 and NRS 47.240(6) which also provide that

conclusive presumptions include “[a]ny other presumption which, by statute, is expressly made

6
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conclusive.” Because NRS 116.31166 contains such an expressly conclusive presumption, the
recitals in the foreclosure deed are “conclusive proof” that US Bank bank was served with copies of
the required notices for the foreclosure sale.

14. US Bank has not presented any evidence to show that equitable relief is warranted in this
case or to disprove any of the recitals in the foreclosure deed.

15. US Bank has not presented any evidence to show any defect with the foreclosure sale or
the recording and service of the notices prior to the foreclosure sale.

16. US Bank further argues that the low price when combined with fraud, unfairness, or
oppression is sufficient to void said sale. However, US Bank failed to present any evidence of fraud,
unfairness, or oppression in regards to the foreclosure sale.

17. US Bank argues there was fraud, oppression, or unfairness in the conduct of the sale
because the foreclosure agent rejected US Bank’s tender. However, the fraud, oppression, or
unfairness must bring about or account for the low purchase price. See Shadow Wood, et al.
Examples would be collusion between the auctioneer and the purchaser to keep the price artificially
low or an effort to prevent public notice of the auction. US Bank never explains how rejection of a
tender accounts for a low purchase price.

18. Nevada Rule of Civil Procedure 9(b) requires that “[i]n all averments of fraud..., the
circumstances constituting fraud... shall be stated with particularity.” US Bank, in alleging fraud in
this matter, has not stated the basis for its fraud allegation with sufficient particularity or factual
support.

19. There is no issue regarding whether the association foreclosed on the “super-priority”
portion of its lien. The evidence and deed recitals show that both the notice of default and the notice
of sale were properly mailed to US Bank. The language in both the notice of default and notice of
sale shows that the HOA was foreclosing on a lien comprised of monthly assessments. As such, there
is no genuine issue of material fact that the HOA possessed a super priority lien at the time of the
foreclosure sale, and that the super priority lien was foreclosed upon. As stated in SFR, as to first

deeds of trust, NRS 116.3116(2) splits an HOA lien into two pieces, a superpriority piece and a

7
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subpriority piece. Unless the superpriority piece has been satisfied prior to the foreclosure sale, the
HOA foreclosure sale on its assessment lien would necessarily include both the superpriority piece
and a subpriority piece of the lien. US Bank failed to present any evidence that the superpriority
portion of the lien was satisfied prior to the foreclosure sale.

20. In considering whether equity supports setting aside the sale in question, the Court is to
consider any other factor bearing on the equities, including actions or inactions of both parties seeking
to set aside the sale and the impact on a bona fide purchaser for value. Shadow Wood at 1114
(finding “courts must consider the entirety of the circumstances that bear upon the equities”).

21. The attempted tender of assessments made by US Bank for $1,494.50, does not affect
5316 Clover Blossom Ct Trust’s title to the property because US Bank had several different options to
prevent the sale from going forward and failed to do so. Specifically, US Bank could have “pa[id] the
entire amount and request[ed] a refund of the balance.” SFR at 418. US Bank also could have sought
“a temporary restraining order and preliminary injunction and fil[ed] a lis pendens on the property.”
Shadow Wood at 1114 n.7. US Bank failed to avail itself of any of these options and instead allowed
the HOA to foreclose.

22. US Bank’s tender letter contains conditions, including that the tender amount is “non-
negotiable”; that endorsement of the check “will be strictly construed as an unconditional
acceptance... of the facts” stated in the tender letter; and acceptance of the check is an
acknowledgment that the lien has been ““paid in full.”” Because of these conditions, the tender was

not valid and had no effect on the foreclosure sale of the HOA’s lien. Smith v. School Dist. No. 64

Marion County, 89 Kan. 225, 131 P. 557, 558 (1913) (“A conditional tender is not valid. Where it

appears that a larger sum than that tendered is claimed to be due, the offer is not effectual as a tender
if coupled with such conditions that acceptance of it as tendered involves an admission on the part of
the person accepting it that no more is due.”)

23. US Bank’s tender also contains conditions that were not consistent with Commission for
Common Interest Communities and Condominium Hotels’ (hereinafter “CCICCH”) Advisory

Opinion 2010-01 issued on December 8, 2010:
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An association may collect as a part of the super priority lien (a) interest permitted by NRS
116.3115, (b) late fees or charges authorized by the declaration, (c) charges for preparing any
statements of unpaid assessments and (d) the “costs of collecting” authorized by NRS
116.310313.

Accordingly. both a plain reading of the applicable provisions of NRS 116.3116 and

the policy determinations of commentators, the state of Connecticut and lenders

themselves support the conclusion that associations should be able to include

specified costs of collecting as part of the association’s super priority lien.

(emphasis added)

24. Furthermore, effective as of May 5, 2011, the CCICCH adopted NAC 116.470 in order to
set limits on the costs assessed in connection with a notice of delinquent assessment. NAC
116.470(4)(b) authorizes “[r]easonable attorney’s fees and actual costs, without any increase or
markup, incurred by the association for any legal services which do not include an activity described
in subsection 2.”

25. The fact that the foreclosure agent did not accept the tender does not affect 5316 Clover
Blossom Ct Trust’s title to the property because US Bank failed to take any steps to protect its interest
aside from mailing the letter and check, which was in an amount less than the full amount of the

HOA’s lien. Accordingly, US Bank is not entitled to equitable relief. Shadow Wood at 1114 n.7.

26. Specifically, the Nevada Supreme Court decision of Horizons at Seven Hills v. Ikon

Holdings, LLC, 132 Nev. Adv. Op. 35,373 P.3d 66 (2016) did not exist on December 6, 2012, when
US Bank sent its tender, so the HOA and the foreclosure agent could not have relied upon that
authority.

27. To the contrary, the December 8, 2010, CCICCH opinion existed on December 6, 2012,
and the HOA and foreclosure agent could have relied upon that authority.

28. Furthermore, effective as of May 5, 2011, the CCICCH adopted NAC 116.470 in order to
set limits on the costs assessed in connection with a notice of delinquent assessment. NAC
116.470(4)(b) authorizes “[r]easonable attorney’s fees and actual costs, without any increase or
markup, incurred by the association for any legal services which do not include an activity described

in subsection 2.”
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29. US Bank’s further argues that the presence of a mortgage protection clause within the
CC&Rs, which represents that the HOA lien “shall not affect the rights of the mortgagee under any
first mortgage upon such Lot, Unit or Parcel,” was evidence of fraud, oppression, and/or unfairness
that rendered the foreclosure sale a subpriority sale. However, the mortgage protection language
cited by US Bank was determined to be legally ineffective by the Nevada Supreme Court in SFR
based on NRS 116.1104, which states that the provisions of NRS 116 “may not be varied by

agreement, and rights conferred by it may not be waived.” Based on SFR, this court finds the

mortgage protection clause was invalid and thus was also not evidence of fraud, oppression, or
unfairness.

30. Therefore, because US Bank’s has failed to set forth material issues of fact demonstrating

some fraud, unfairness, or oppression which led to the low purchase price, the Court finds that the
price of the sale is not a legitimate basis to overturn the sale.
31. There is no issue of fact regarding whether the former owner was in default in payment of
the assessments as well as whether the lien and foreclosure notices were properly served. The recitals
in the foreclosure deed are conclusive as to these issues. Furthermore, 5316 Clover Blossom Ct Trust
presented proof, which was not controverted, that the notices were mailed, published, and posted.

32. 5316 Clover Blossom Ct Trust is a bona fide purchaser (“BFP”). A subsequent purchaser
is bona fide under common law principles if it takes the property "for a valuable consideration and
without notice of the prior equity, and without notice of facts which upon diligent inquiry would be
indicated and from which notice would be imputed to him, if he failed to make such inquiry." Bailey
v. Butner, 64 Nev. 1, 19, 176 P.2d 226, 234 (1947) (emphasis omitted); see also Moore v. De
Bernardi, 47 Nev. 33, 54, 220 P. 544, 547 (1923) ("The decisions are uniform that the bona fide
purchaser of a legal title is not affected by any latent equity founded either on a trust, [e]ncumbrance,
or otherwise, of which he has no notice, actual or constructive.").

33. The evidence shows 5316 Clover Blossom Ct Trust purchased said property for valuable
consideration in the amount of $8,200.00 and had no actual, constructive, or inquiry notice of any

dispute of title or defect in the sales process. Such evidence is clear from the fact US Bank did not pay

10

691




AOOWN

O ® 3 O W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

off the super-priority lien, attend the sale in question, record notice with the Clark County Recorder,
or attempt to take any other action to put potential buyers on notice of any dispute. US Bank was in
the position to take any number of simple steps to avoid a BFP issue and simply failed to take such
action. After being fully apprised of the pending foreclosure sale and taking no action, US Bank looks
now to enforce its rights. The Court notes that all that was required of US Bank to defeat BFP status
was to put purchasers on notice of their claim to the property by either showing up to the sale to
announce their claim of title, record a legal tender, file a lis pendens, or seek a temporary restraining
order. US Bank’s argument that 5316 Clover Blossom Ct Trust cannot be a BFP based on the mere
fact that a Deed of Trust was recorded is not supported under the law.

34. In the absence of evidence to the contrary, US Bank had the burden of proving 5316
Clover Blossom Ct Trust was not a BFP because for 5316 Clover Blossom Ct Trust to prove it was a
BFP would be akin to proving a negative, i.e., proving 5316 Clover Blossom Ct Trust was not aware
of information which would defeat BFP status. See Shadow Wood at 1112 (“The question remains
whether NYCB demonstrated sufficient grounds to justify the district court in setting aside Shadow

Wood’s foreclosure sale on NYCB’s motion for summary judgment.”); First Fidelity Thrift & Loan

Ass’n v. Alliance Bank, 60 Cal. App. 4th 1433, 1442, 71 Cal. Rptr. 2d 295 (1998) (“That Alliance

had knowledge of First Fidelity’s equitable claim for reinstatement of its reconveyed deed of trust was
an element of First Fidelity’s case.... Showing that Alliance was not an innocent purchaser for value
was hence an element of First Fidelity’s claim.”)

35. Equitable relief is only available when no adequate remedy at law exists. One who seeks
equitable relief cannot merely sit on its hands to its detriment. It would be a gross injustice for 5316
Clover Blossom Ct Trust, an innocent third party who paid valuable consideration, to have its
equitable rights subordinate to US Bank, who did nothing to protect itself at the foreclosure sale. See
generally Holmberg v. Armbrecht, 66 S. Ct. 582, 584 (1946)(quoting Russell v. Todd, 60 S. Ct. 527,

532 (1940)) (finding "[t]here must be conscience, good faith, and reasonable diligence, to call into
action the [equitable] powers of the court."). Therefore, the Court finds 5316 Clover Blossom Ct

Trust is a BFP, undisturbed by any issue raised in US Bank’s opposition, as 5316 Clover Blossom Ct
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Trust’s equitable interest as an innocent purchaser cannot be outweighed by the inaction of US Bank.
36. US Bank is not entitled to equitable relief because it was on notice of the foreclosure sale
and failed to take adequate steps to protect its interest in the property. The Nevada Supreme Court
has stated, that "[w]here the complaining party has access to all the facts surrounding the questioned
transaction and merely makes a mistake as to the legal consequences of his act, equity should
normally not interfere, especially where the rights of third parties might be prejudiced thereby."
Shadow Wood, 366 P.3d at 1116 (quoting Nussbaumer v. Sup. Ct. in & for Yuma Cty., 107 Ariz.

504, 489 P.2d 843, 846 (1971)). In Shadow Wood, the Nevada Supreme Court held that
"[c]onsideration of harm to potentially innocent third parties is especially pertinent where [the lender]
did not use the legal remedies available to it to prevent the property from being sold to a third party,
such as by seeking a temporary restraining order and preliminary injunction and filing a lis pendens

on the property." Shadow Wood, 366 P.3d at 1114 fn. 7.

37. The policies and equities favor the 5316 Clover Blossom Ct Trust. In balancing the
equities, 5316 Clover Blossom Ct Trust’s interest as the successor to a bona fide purchaser is not
outweighed by the inaction of US Bank.

38. US Bank shall take nothing by way of its counterclaim.

39. Any conclusion of law which should be a finding of fact shall be considered as such.

ORDER and JUDGMENT

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that plaintiff 5316 Clover
Blossom Ct Trust’s motion to dismiss, converted to a motion for summary judgment, is granted.

IT IS FURTHER ORDERED that judgment is entered on behalf of plaintiff 5316 Clover
Blossom Ct Trust and against defendant US Bank.

IT IS FURTHER ORDERED that title to the real property commonly known as 5316 Clov