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LAS VEGAS, NEVADA, WEDNESDAY, JULY 19, 2017 

[Proceedings commenced at 8:30 a.m.] 

 THE COURT:  Anyone else? 

 MR. BRENNER:   Good morning, Your Honor, Darren Brenner for Nationstar. 

 MR. CLAYTON:   And good morning, Your Honor, Zachary Clayton for SFR 

Investments. 

 THE COURT:  And this is a status check, a Supreme Court remand. Did we 

need any supplemental briefing or where are we at on this case?  I understand from 

the remand I got to make a determination on whether a regulated entity owned the 

loan in question; correct? 

 MR. BRENNER:   I think -- 

 MR. CLAYTON:   Go ahead. 

 MR. BRENNER:   -- Judge Bixler did it on your behalf, -- 

 THE COURT:  Oh. 

 MR. BRENNER:   -- if that makes a difference, but, Your Honor, you -- 

 THE COURT:  I like that when you have a senior judge appear, when it’s a 

reverse or remand they put the originating judge on this, so -- 

 MR. BRENNER:   Of course. 

 THE COURT:  -- okay. 

 MR. BRENNER:   Of course.  You know, Your Honor, there are a lot of judges 

who rule this way. This the first order we have gotten on the HERA preemption issue 

and it’s -- as you’ve probably seen, it’s not dispositive. It only resolves the issue of 

standing and it says there’s two factual issues that remain; ownership and the 

servicing relationship between the servicer and the GSE.  And then there’s a legal 

issue that remains. The Supreme Court decided it was still going to leave whether 

JA_0058
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the legal issue of federal preemption to the district court and not resolve that issue. 

  What I can tell Your Honor is this is, not surprisingly, the first order -- it’s 

one of the first cases that addressed the issue. We do not brief them the same way 

and we do not use the same evidence that we used to in order to address the 

issues. I think what my client would like to have is an opportunity to present the 

evidence in the form it would today based on the actual issues presented and 

decided for the first time by the Supreme Court, and then re-brief the matter and that 

would require some additional disclosures on our part.  

  If Your Honor wasn’t willing to do that at a status check, and I think it’s 

the easiest way is just to re-open deadlines and do it today, but if you weren’t willing 

to do it a status check then I think we would at least need some additional briefing 

and the opportunity to explain why 56(f) relief is appropriate in this circumstance 

given how everything has changed. 

 MR. CLAYTON:   And if I may, Your Honor, I agree with Counsel’s description 

of the case from the Nevada Supreme Court. However, being that factual issues is 

the -- really the servicing relationship and then ownership, those -- that’s all 

evidence that should be presented at the underlying trial. I mean this is a quiet title 

action.  So, while I agree with briefing, I do not think we need to re-open discovery.  I 

think we can get right to the briefing in deciding these issues. 

 THE COURT:  Specifically, what discovery are you seeking? 

 MR. BRENNER:   Let me tell you what happened in this case, Your Honor.  

We -- the evidence we presented was in the form of testimony from Nationstar 

saying it was the servicer and it -- and that Freddie owns the loan.  And you 

probably saw the concurrence from Judge Stigler. She said that’s enough to prove it 

and think -- and I think the Supreme Court decided it. The Supreme Court didn’t say, 

JA_0059
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no, that’s not enough. The Supreme Court remanded on the procedural issue of the 

Court didn’t decide whether that’s enough and I -- and we want the Court to decide 

first. So, it’s not that we don’t think that’s enough. It’s that we want it to be 

consistent.  

So, what we do today is -- that’s different two years later after this is all 

developed and especially if we have this new opinion, is we supply testimony from a 

corporate representative of Freddie. We supply all of the servicing guides. We 

supply the business records that the individual from Freddie relies on. And really 

what we’re trying to do is just get to the merits here and this is how its evolved two 

years since this motion after dealing with these issues, and ultimately, yes, Counsel 

is right that that was the record that was presented to the Court, but I think there’s 

this unique situation of Nevada HOA where there is no precedence, where 

everything is a moving target. We just want to submit the best record to the Court so 

it can be decided on the merits. And absolutely, no problem; once we make those 

disclosures with Plaintiff doing anything and everything they need -- they believe is 

necessary to evaluate that evidence, take depositions, do what it is that they think 

they need to do in order to assess. 

MR. CLAYTON:   Well, I would just say that in a quiet title action it’s always 

been you had to present evidence of your interest in the property superior to other 

parties, so that should have been the underlying record. However, if the Court is 

inclined to grant them, we would need to take depositions of their -- whoever they’re 

going to disclose. 

THE COURT:  How much time do you need? 

MR. BRENNER:   I think we could do it in 90 days. 

THE COURT:  All right, we’ll re-open discovery for 90 days, thereafter either 

JA_0060
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party is free to file any new briefing on this matter; okay? 

 MR. CLAYTON:   Thank you. 

 THE COURT:  All right, thank you, Counsel. 

 MR. BRENNER:   Thank you, Your Honor. 

 THE COURT:  And I remember when I saw this, I didn’t remember ruling on 

this and so that’s why -- but they put my name on it, so. 

 MR. CLAYTON:   Thank you, Your Honor. 

 MR. BRENNER:   Thank you, Your Honor. 

 THE COURT:  Thank you. 

  

[Proceedings concluded at 8:35 a.m.] 

* * * * * * 

 
ATTEST:    I do hereby certify that I have truly and correctly transcribed the 
audio/video recording in the above-entitled case to the best of my ability. 
 
 
        __________________________ 
       CYNTHIA GEORGILAS 
       Court Recorder/Transcriber 
       District Court Dept. XVII 
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