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B, DEFENDANTY MOTION TO DISMISS SHOULD BE DENIED BECAUSE
PLAINTIFF HAS STATED A CLAIM UPON WHICH RELIFF CAN BF GRANTED
AS THE PARENT COMPANY CAN BE HELD LIABLE FOR ACTS OF ITS
SUBSHMARIES,

o considering & motion o disnilss, this Court “must consirue the pleading Hberally snd draw

every falr intendment in favor of the {non-moving pertyl” Squires v, Sierta Nev, Fducational Yound.,

107 Nev. 502, 905, 823 P, 2d 256, 237 (1991) (citations omdited), Al fachw! allegations of the

{ complaing roust be aceepied as vue. Caolial Mort, Helding v. Habn, 101 Nev. 314, 315, 705 P.2d 126,
{126 (1943}, Nevada adheres to the waditional rule St #n acton may not be dismissed at the pleading

stage for failure to state a claim “onless & appenrs bevond a doubt tat the plaintiff could prove no set

10 Nev. 226, 228, 68% £.2d 116, 112 (1985} Bolvomb Condo. Homeowners' Asen. Ine. v. Stewant

 Venture, LLC, 129 Nev,, Adv, Op. 18,300 P. 3d 124, 128 (2013 {ternal quotations amitted)..

“The test for determining whether the allegations of 2 comypiaint are sufficient 1o assert a claim
for relief is whether the allegations give fair notics of the nature and basis of 2 legally sufficient claim

and the relief requested.” Vacation Vi, Jog. v Hitaci Am,. Ld, 110 Nev. 481, 484, 874 P, 2d 744,

1746 (1994),

A parent corporation “can be Hable for its subsidiary’s acts under the .. agency theory, [l it

exercises control to the extent the subsidiary manifesis no separate corporate interests of Hs own and

functions solely {0 achisve the purposes of the dominant sorporation.” Yigga GmbH v, Elehth Jud, Dist.
Ch. 130 Nev. Adv. Op. 40, 328 P3d 1152, 1159 {2014) (iternal guotation marks and citations
oinitted))

Generally, an agency relationship is formed when one person has the right fo contrel the

performance of another, Id, (oitfng Tromp v, Fichth Jodicial Dist Court of State of Nev, Io & For Qv
of Clark, 109 Nev. 687, 695 n. 3, 837 P, 24, 749, 745 1. 3 {1893} Restaternent (Second) of Agency §

14 {1938} (providing that an agency velationship exists when the principal nossesses the right to contro]
: g HEHE Y ¥ Pas

g
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{the agent's eonduet}). Tnthe corporate context, however, the relstionahip between a parent company and
1 its wholly owned subsidiary necessarily includes some clements of control. 4. eiting Sonora Damond:
1 Lorp v Superlor Cowt 83 Cal.App.dth 523, 99 Cal Rpte.2d 824, 838 (2000} { “The relationship of

jowner 1o owned comernplates a close financial connsction betwesn parent and subsidiary and a cortain]

o

+ Defendants MOM Resorts International and MGM Grand Condominiums, LLE Specifically, Plaintiff

|{alieges that MOGM Resorts International and MOM Grand Condominiums ave the owners and operators

Vegas, Novada 39109 where the Property is located. Sge Complaint at 5:15-32. This Cowt must take

1 these allegations as e,

Tower I, LLOY,  the entity “Signatare Towsr I, LLO is nowhers to be found on the Signatwre at MGM
181
{potentially own the Sigasture ot MGM Grand is “MOM Resorts Imernational.” Upon {nformation and
| betief, it is the MOGM Resoris International’s staff that is providing servicss {o guests at the Signature ai

MGM Grand, In fact, MOM Resorts Internations! even provided its own attomey Witlam Marin, Bsq.

{to handle this case pre litigation of behaly of the Signature gt MGM Grand. Thus, contrary

| MOGM Grand, at this juncture, it is unclear who the proper entity that owss the Signature at MGM

degree of divecHon and management exercised by the former over the lager.”™),

Here, taking the allsgations in the complaint as true, Plaintiff has stated a canse of action agaist

of the condominhun/hotel called the Signstwe st MOM Grand located at 145 E Harmon Ave, Las

While Detendante argue that the trus owaer of the Sigoature st MOM Grand is the “Signatore

Grand’s website, Instead, the only entity found on the Signatwre st MOM Grand’s website that could

Defondants” argoment thar “Signature Tower L, LLO” s cloarly the true owner of the Signature at

Grand readly is,

e

In fact, according o MGM Resorls Intornational’s filings with the Undted States Secumities and
Exchange Compyission dated Decernber 31, 2018, “the Signature Tower I, LLC” is 2 subsidiary of “the
Signature Condomirdwms, LLC” which is alse a subsidiary of “MOGM Resorts Imernational.” See

Exhibit 3 of page S of § which is a copy of the true and corvect of MGM Resonts International’s filinge

TRUST145 -
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with the United States Sectrities snd Exchange Commission. MGM Resorts Tnternational owns 100%

of The Signature Condominfums, LLC and the Signature Tower §, LLU® Thus, even if the Signatare

it}

Tower §, LLC is the entity that owny the condominium, because Diefendant MGM Resorts International
i3 the parent company with 100% ownership, and because the pavent company cen be liable for its
subsidiary’s acts under the ageney iheory, Plalntiff properly named Defendent MOM Resoris
Titernational g5 the Defendant.” Viega GmbH, 130 Nev. Adv. Op. 40, 328 P.3d at 1159,

Agcordingly, at this juncturs, Plabuiff requests that this case be allowed to continge so that

Plantiff can have a chiande io conduct some discove ery o determine the true euntity that owns the

Signamre at MOM Grand and the true relationship betwesn the “Signatire Tower I, LLOY  the
“Sigratore Condomintums, LLCY and “MGM Resoris International.” Plaintif will then amend the

Complaint {o pame any additional defendants as necessary,
O DEFENDANTE MOTION TO DISMISS SHOULD BE DENIED BECAUSE THE
SIGNATURYE I8 NOT A NECESSARY AND INIDMAPYNSABLE PARTY UNDER
NECP 1% AS THE PARENT COMPANY CAN BE BELD LIABLE FOR ACTS OF

TS SUBSHMARIES,

NRCP 19(2) provides that & person must be joined i an action if that person is necessary o the

setion, Humphries v. Bighth Jud, Dist, O, 129 Nev, Adv. Op. 85, 312 P.3d 484, 487 (20131 A person

is necessary to the action if (1) in kis absence, the court cannot ascord complete relief among the

| existing parties; or {2) he has an inferest in the gction and his abzence will impair ks ability 16 vrotect
H ¥

his interest or subject one of the existing partes to inconsistent obligations. NRCPE 1RGN 1-21. If that

1 person is not a parly to the setion, the cowrt must onder that person be made a party, if feasible. NRCP

1 19(a

Here, the Siguatwre Tower I, LLO 5 not a necessary party. As previously discussed, upon

infonnation and belisf, the Signatwre Tower I, LLC s simply a subsidlary of iis parent company

? MGM Resorts Intemational’s filings with the Seowities and Exchenge Commission ave public
documents.

* Acx cording o the Secuweities and Exchange Commission Blings, MOM Gand Condominhuns LLC s
also & subsidiary of MGM Resorts International.

Page 12 of I8
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Defendant MGM Resorts International.  The parent company can be lable for the aetions of its!

.subsi_diaries; if the patents sxercises conivol over the subsidiaries, Viega GmbH, 130 Nev. Adv, Op. 48,
328 P.3d at 1159 As is alleged in the Complaint, Defendants MOM Resorts Interuationa! is the ownery
{and operator of the Sigoatwre at MOM Grand. Se¢ Complaint at 2:15-20, The Complaint also alleges
that the MOM Defendants including Defepdant MGM Resorts International owns the Signature at
:ﬁ_fi’(ﬁ\d Grand, maintales the Signature at MGM Grand, and hives employees for the Sipnature at MGM
':s‘Iimnd._ Taking the allegations in the Complaint as true, Plaimtiff has slleged that Defendants ineluding
NJEGM Resorts Infernationsl and Defendant MOM Grand Condomintume, LLC has exercised sufficient
imﬁ&mi over the Signatre at MGM Grand, In addition, MGM Resorts Interaational's filings with the
'ZS'ecuﬁiies; and Exchange Commdssion show that it owns 100% of The Signature Condomintums, LLC)

and The Signature Tower I LLC. See Exiibit 3 a¢ page 5 of 5. Thus, Defendants MGM Resoris

international and MUOM Grand Condomindums, LLOC can be held Hable for the actions of the Signatwe

{ Tower I, LLC without the Signature Tower 1, LLC being named as a defendant in the Complaint,

2

However, even if this Cowrt rules that the Signatire Tower §, LLC is an indispensable party,

{ pursuant to NRCUP 19(g), this Court shonld not dismiss Plaintffs Complaint, but instead, simply order

{ that The Signatire Tower I, LLC be named as a pacty.

B, IN THE ALTERNATIVE, I¥ THIS COURYT GRANTS DEFENDANTS® MOTION TO
DISMISS, THIS COURY SHOULD ALSO GRANT PLAINTIFF LEAVE TO
AMEND THE COMPLAINT.

NROF 15(a) recites that when a party seeks leave 0 amend a pleading after the initial
responsive pleadings have been served, “leave shall be freely given when justice so rogubres” The

Nevada Supremie Cowt has held that “in the absence of auy spparent or declared reason—such s

{undue delay, bad faith or dilstory motive oun the part of the movani-—the leave sought should be freely

given.” Stephens v. 8, Nov. Mugie Co. §% Nev. 184, 105-06, 507 P2d 138, 139 {1973} Thus, NRCP

13{a} confernplates the lberal amendment of pleadings, which in collogquial terms means that most such

Page 13 of A8
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motions ought to be granted unless a sivong reason exists not to de so, such as prefudice to the opponent
or Jack of good faith by the moving party. Id, at 105, 507 P20 st 139,

Plaintiff belleves that i%:@ Covoplaint Is safficient to defeat Defendants” Mation to Dismiss.
However, in the evest fhis Cowrt {8 inelined o grant Defendants” Motion to Dismiss, Plaintiff
respectfully requests that this Court grant Plaantif leave to Amend the Coraplaint. Here, there has been
0o bad Saith on the part of Plaintiff. Likewise, becsuse this case is afill in its infaney, thers would be no
prejudics 1o Defendants, A proposed Amended Complaint is attached hereto as Exhibit 4

V.  CONCLUSION

Flaintiff 145 Bast Harmon Trust is the proper party in interest as NRCP 1'7(a) does not prevent
Plaintiff fromy bringing forth this legal action. Plaintiff has also stated g claim for which relef can be
granted as Defendant MOM Resorts Internations! is the parent company of Hs sobsidisries and can be
nawned as a8 Detondant. Likewise the Signatuee Tower I, LLC is not a necessary or indispensable party
as coraplete refief can be granded by werely naming Defendant MGM Resorts Internstional as the
parent company. Eves It the Signature Tower I, LLU is 2 necessary and indispensable party, this Court
should not dismiss Plaintiffs Compladnt, bt fnstend, simply order that the Signature Tower §, LLC be
named a3 an addidons! Defendant. In the altemative, if this Court is inclined o grant Defeondants’
Motion to Dismiss, this Court should allow Plaintiff leave to amend its Complaint.

DATED this 19 day of May, 2016.

BY S
ERIC M TRAN .
Nevada Bar No, 11876 3

5538 &, Eastern Ave

Las Vegas, Nevada £9173

Telephone: (702} 948-9770, Bxt. 2033
Fax: (815 350-2830

E-Matl ErieTran@Stodwigo.com
Assorney for Plabwifiy

Page 14 of 18
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CERTIFICATE OF MAILIRG
1 hereby certify that on the 1%th day of May, 2016, I caused service of the foregoing:

PLAINTIFY’S OPPORTTION TO DEFENDANTY MOTION TO DISMISS, OR INTHE
ALTERNATIVE, MOTION TO AMEND THE COMPLAINY

o be made by electronically Hling with the Clerk of the Couwst using the Wiznet Electronic Service

Nystemt and by depositing 2 true and correct copy of the same in the Untied States Mail, postage fully

prepaid, addressed fo the following:

Elisa Wyait

Woods Smith Henning & Berman, LLP

74 West Lake Mead Bivd,, Suite 150

Lay Vegas, Nevada 88128

ANorneys of Deferdarss MGM Grand Condominiums, LI
ard MGM Resorts Internasional

g
§
H
¥
&
3
H
H
d
§

Ap employes of Brie N, Tran, Attorney at Law
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Randy M, Creighion
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Date: Wed, 13 Jan 2018 18:00:858

Fromy "Martn, W <Wdanin@mgmresonis.coms

To: "Randy Craighvon fandy.oreightbn@sioamigosom)” wrandysreighion@stoamigo.conss
Subiact Priving

Randy
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Febraary 3, 2016

MOM Grand Condominiums, LIC
Attt William Martin, Bsq.
143 E, Harmon Ave
Las Vegas, Nevada 83109
Winartin@mgrmeesorts.com
RE:  Final Scidernent Domand relating to 143 ¥, Harmon Ave, Unit #235619,
Las Vogas, Nevada 85108 {the “Property™

Mr, Martin,

My Chent, 145 Bast Harmon [ Trust, has auphorized me fo accent a seltiement in the amownt of
575,000 ("Seitiement Awmouat™} in exchange for 2 full and complete releass of ull clafms {he
“Clatms™} it has agabnst MOM Grand Condomintams, LLC CMGM™) I MGM doss not sosept
this settlement offer, be advised my Client will initiate legs! action against MOM sad seck fall
veegvery of its damsges.

Further, i btigation my Client infends fo seek all discoverable information rélating to MUGM and
s employees” aceess to my UHent’s Property, as well a8 other uoits within the condomintum
comnplex, My CHent has information to heliove there i Sightening widespread issue of MGM
employses routinely accessing unoccupied units for thelr own personal use. If this proves o be
frpe, MOM will have a ouuch larger problem o its hands than just desling with my Client’s
Clatms.

My Clent hias also filed a police report with the Las Vegas Metropolitan Police Department. ¥
why Client’s Ulaims are not seftled my Cliept intends o aggrossively pursue the criminal charges
o ensure the person{y) responsibie for the damage o kix Property will be brought o justice.

I the Setilement Amount 18 not received by February 18, 2018 my Clisnt will have ho pption big
10 intliste legal action sgainst MGM. My Client does not wish to go down e logal routs, a
route that will be {5y move sinbarrassing and expensive Tor MOM than sn amicable resofution,
However, vou should not underestimate my CHent’s resolve or ability to prosecute this matter to
tig fullest. He guided accordingly,

Thenks

/sf Ramdy Creighion

Randy Creiglion, Esq.

Newvada Bar No. 11093

5538 8, Eastern Avemse

Las Vegas, Novada 89118
FOILAG-LTTG, ent. 2030

Randy creightoni@sinamigo.com

Bandy M. Greighton, Esq. | 80al Randvfrsighon®mamigeoen § Telephone: NI2-Sa8-9770, ewr 2030
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ERIC M. TRARN
ATTORNEY AT LAW
3538 8. EASTERN AVE
LAS VEGAS, NEVADA 39119
{783} P4RHTTE HXT 2033
Erde Tran@siosmigo.com

Sent vie UR Mail and el oY

Bareh 21, 2318

MOM Grand Condomindums, LLC
ATT: Wiliam Martin, Bsq.

145 E. Harmon Ave

Las Vegas, Nevads 89109

Re: Complaint againgt MOM
Mz, Manth,

Since you have fafled o respond to my collsages, Randy Creighton’s February 3, 2018
settiement domand, T have filed & Complaint agafnst MOM and have attached & copy of the
Coraplaint for your review. Vour olient’s fafiure to acsept responsibility for thelr neghigent
actions is simply despicable. I you are imerseted in discussing owr setiloment offer, then please
contact me within 7 days of the date of this letter. 1 we de et hear baek from vou by March

AR AR

&8, SBI6, we Wil savume that ven do not want e cugege In any settoment discusstons aud

sy sl proceed with serving the Complaint seinst the MGM Defendants,

Tn this regand, and congistont with M. Creighton’s January §, 2016 svidence preservation
letier, we will bo seeling all electronic data sfored on fhe MO s botg! key acvess card gistom
showing who entered the Property. In addision, a8 you sve sware, there is a secunily canera
dieostly outside the Property that monfiors who cnters the Froperty and also mosters the hallway
and cowidor directly owdside the Property, We will be demanding video Sootage fom thet camera
a5 well,

Winle this should have slready bees done by MOM, we e demanding that vou preserve
evidence and half sny business practices that have the potendial of destroyving potential evidence,
Specifivaily, we are dercandiog 1hat vou stop any server brackoap tape rotation, slectronic data
shvedding, schoduled destruction of back up medis, relmaging of deives, drive hardware
exchanges, desiruction of computer systems, disk defagmentation, and any other mainisnancs
routines that ks the potential of desiroving informetion stored In the hotsl ksy accoss system of
the Property and secwrity vides of the Property.

Respeetfully,

2y

——
rrcra exeny,

ek Al

o §§i7 i/
ALY

e =

m‘e‘;‘; .
4
Hrie N. Tran, Esq,

S,
i SN
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FRIC N, TRAN
ATTORNEY AT LAW
5338 & BASTERN AVE
LAS VEGAS, NEVADA 88110
{792} 489770 BXT 2433
Erle Tran@stonmige.com

Sent via US Mail and emnil o Winartin@ime soris.com

March 21, 2016

Wiltiam Mastin, Eaq,

MOM Rosorts Intornational Opseations, Ing,
71 East Harmon Ave

Las Vegas, Nevads 89109

Rer Cowaplaint against MGRE
My Martin,

Singe you have fadled to respond to sy collengue, Randy Crelghton’s ¥ abrpary 3, 2018
senttement demand, I have Sled 2 Complaing againgt MOGM and have atached a copy of the
Coraplaint for your roview. Yeur olient’s fatlurs to sccept responsibility for thelr nogligent
actions I simply despicable. I vou sre imerested in discussing our setilement offer, then please
cottact me within 7 days of the date of this letter, I we do net beas beek from vou by March

S HR I

38, 2018, we will sesuime that vou do Bot wank o engave fn gny settlement dlsenssions snd
e will procesd with serving the Comphint seatust the MGM Defondunts.

Inn this regard, sod consivtent with Mr. O sighton’s Janumy §, 2016 evidence proservation
fotter, we will be seeldng all elsctronde das stored on the MM s henel key sooess sard sysiem
showing who siered the Property. In addition, us you awve awars, there fe s secnrity cainera
siveetly outside the Property thal monitors who enters the Property and alse monitors the hallway
and corridor divectly outside the Property, We will be demanding video footage from thal carera
as well,

While this should have alveady been dome by MOM, we ave demnanding that you preserve
svidence and halt any business praciices thet have the potential of destroyving potential evidencs,
Specifically, we are demanding that you stop sny server backup tape rotation, electronic dass
shredding, wwheduled destrction of back up media, reimaging of drives, drive hardware
exchanges, destruction of sonputer systerss, disk defragmentation, and any other mainienance
reutines that has e potential of destroving information stored i the hote] key aocess system of
the Property and ssousity video of the Property.

Respactiully,
e

& &
P

2 P :{S
F
o };’ fb F
i £§ ff i
{"’gf"ﬂfﬁgﬁ g

§
Erie N, Tran, Fag,
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BHER018 wigm-end 273 M

EX-21 4 mgm-ex2t 272 him BX-21
Exhibit £1

Subshilaries of MGRM Revorts Interuational

Lisied below are the majority-owned sabsidiaries of MGM Resorts Tnternational as of Decenber 31, 2015,

k4

Jurisdictionaf  Percentage

Subsidiary _ _ _  Incorporatien  Oownership
Blus Tarp rsDevelopment, LLOC - Massachusetts (1)
MGM Springficld reDievelopment, IO Masgachusetis 100%
Diestron, Ino, Nevada 1609
MOGM Grand (ntemational), Pre L, Singapore 100%
MGHM Resorts Intemational Marketing, e, Nevada 100%
MGM Resorts Imemnational Marketing, Lad. Houg Koug 138%%
Lag Vegas Arena Managoment, LLC Nevada 1080%
Mandalay Resort Group Nevada 1¥%
S50 Leasing Company LLLC Nevads L4
534 Loasing Company I, LLC Nevads HES
Cirous Chicus Casings, oo Mevada F00%
Diamond Gold, ke, Mevada §00%4
MM Elgin Sub, Ine. Nevada HiG%
MOGM Resents Alronmdl Holdings, LLOC Nevada 16085
{allean, Ine. Nevads 100%
Mandalay Coup. Negvada i3
Mandalay Emplovment, LLO Nevads 130G
Mandalay Place Mevads 108%
MGM Ragonts Festival Grounds, LLO Nevadg 100%
MGM Recons Fegtival Gronnds T, LLC Mevads 1040%
MGM Resorts Mississipnd, Ine. Mississippt HE L
M.B.E. Investmenus, lncorporated ("MSE™ Nevads 100%
Nevada Landing Portnorship itinois {23
Uold Strike LY, Movadg {3
Victoria Partners Nevads iy
Arena Lend Hoblings, LLOC Nevada 190%
New Yore-New Vork Tower, LLE Mevada 1009
Park Brigtriet Holdings, LLO Mevada 100%
Neow Castle Cor ' Nevada 106%
Rammparts, lne, Nevada 1008
Viatage Land Holdings, 140 MNevads 100%
Mearger Sub Beag, LLO Mississippi 1805
Mettoprlitan Marketing, LLC Nevada 16094
MMNY Land Company, Ino. Mew Yook 183%
MGM Gand Detroit, ns. Delawars 160%
MGM Grand Detvoit, LIC ' Velaware 5
MGOM Grand Hotsl, 110 Nevadsa 100%
Grand Laundyy, ne. _ Nevada 106%
MOM Grand Condominiums, LIC Mevada 1009
MGM Goand Condominiums 1L, LLO Mevada 150%
MGM Grand Condorsiniums 0L LLC MNevada R
Tower B, LLT Nevada 0%
Tower ©, LLO Nevada 100%
MGM Growth Properties LLC Dslaware %4
MGM Hogpitality, L1C Navsda 106%
MOM Hospitality Global, LLC MNevads 160%

fipis oo 568 GovATchivas/atge et TROSTOU0G 1SR4 0D B0 RT M- ax2_272m TRUST159 ..
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MOGM Hospatality International, LP
MGM Hospitality International, GB Lid,
MGM Hospitality Holdings, LLC

MGM Hospitality Development, LLC
MGM Hospitality International Heldings, Ltd.

mgri-ad! PRk

Cavoan Islands
Cayman Islands
Dubai
Drubal
Isle of Man

Hiipsifferanse.se0.goviArehives/sugardts TRSSTHNN0 15500 6015830 marm-an 2t 272 bera

166%
100%
106%
100%.
180%
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LR ' mgm-axt X 2Hm

Surisdictionof  Percentngs

Subsidisrvy o _ _ ~ Incorporstion  Ownership
MOM Asia Pacitic Limited {f%/'a MGM Resorts China Holdings Limited) Hong Kong 160%
MOM (Beijing) Hospitality Sevvices, Lad. Beijing 100%
MM Hospitality India Private, Lud, India 100%
MGM Intemnationsd, LLC : Nevada 1O60%
MUOM Resorts Intemational Holdings, Tad. Isle of Man IR

MOM China Holdings, Lad. Cayoen istands {5y

MUGM Rosortg Club Holdings, Lid, Hong Bong 160%;
MGM Regorts Japan, LIC Japan L
MM Resoris West Japan, LLC Japan 100%
WMGM National Hatbor, LI Nevada 1H6%.
MGM Resodts Adventdsing, Ine, Nevada 2
VidiAd Nevada Y
MGM Resorls Avena Holdings, LEC Nevady 100%
MGM Resonts Canada, ke, NB, Canads 169%
MGM Resorts Dovelopmeny, LLE Nevada 1%
MGM Resorts ntemational Global Gamdng Development, LLU Nevada %
MUOM Hesots Interaational Gperations, fnc. Mevada 10094
MGOM Resons Land Holdings, LLC MNevada 1934%
MOM Reosorts Macae, LIC Nevada 100%
MGM Grand (Macao) Limited Macan 160%
MGM Resonts Limited, LLC Mevada 1089
MGM Resorts Management and Technical Sevvices, LLO Mevada E50%
AOGM Resords Interactive, LIC Novada 100%
MM Resorts Regional Operations, L1C MWovads 100%
MGM Resonts Retafl Nevads 1006%
OF Pub, LLC Revada 10G%
MGM Resorts Sub {, LLO Nevada 189%
MOM Resorte Sub 2, LLC Mevads 160%
MGM Resorts Sub 3, LLC Nevada 100%
Grand Garden Svena Management, LIC Nevada 100%
MEGM TResoris Venve Management, LLC Nevada 10094
BMGM Springfield, LI Massachysetis 10
MOMM surance Company Nevada (nsumnee) HHESG
Mirage Resorls, licorporated Nevads 1%
AL Holding Comp. Nevads 100%
AC Holding Com. I Nwvada 106%
Hean Rivage Resous, Ing. Mississipgi 166%
Bellagio, LLC Nevada 100%
Bungalow, e Mlinsinsdpgd Ha%
LV Conerste Con Nevada 160%
MAC, CORE New Jorsey 100%
MOGM Hesorty Aviation Corp, Mevads 100%
MGHM Resorts Compovate Servises Navads 10%
MGM Resorts Intemnational Design Nevada 10%
MGM Resorts Manufctasing Comp, Nevada 100%
MH, o, Mevads 106%
MIR. Travel Nevada 1005
The Mirage Castno-Fotsl Nevada 109G
Misage Laundry Servives Corp. MNevads 100%
359 Lewsing Company kL LLT Nevada 10094
359 Leasing Company I, LLO MNevuda 1609
458 Leasing Company L LLC Nevada 1O0%,
MRGR LLCO Nevada 0%
Projeot COLLLC Nevada 180%
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MOGM CC, LLC

Axia Resort & Casino, LLO

CliyCenigr Facilities Management, LLC
CityCenier Realty Corporation

The Crystals sl CityCenter Management, LLOC
Vdara Condo Hotel, LLO

New York-Mew York Hotel & Casing, LIS

rige s govitrehivasiipan et TRRS PO 545001601 260 ngm- e L 272

s

Nevada
Mevada
Mevada
MNevada
Neavada
Nevada
Mevads

130%
100%
100%
135%
160%
100%
100%
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Jwrisdicione!  Percontage

Subsldiery Incorpordtion Ownership
Vintage Land Holdings B, LLC Nevada 180%
PRMA, LIC Nevada 10084
PRMA Land Development Company Nevada 100%
The Mirage Castue-Hotel, LI Nevada 100%
The Signature Condomintums, LLC Nevada 0%
Signatwe Tower §, LLO Nevada 160%
Signsture Tower 2, LLC Newada F60%
Signatere Towear3, LLC Negvada E00%
Yendido, LLC Nevada 100%

()
@)
3
@
&)

99% of the voting seciwities are pwned by MUM Resosis Intemstional and 1% is owned by an narslated thisd party,
The parinership Interests are owned 83% by MY and 15% by Diamond Gold, Inc.

The patnership interests are ownied 97.5% by MSE and 2.5% by Dianmond Gold, Iz,

The partosrship interests see pwned §0% by Gold Strike L.V, aud 0% by MRGS, LI,

™

Approxiaately 7% ofthe voting sectritios are owned by MGM Grand Detroit, Toc. and 3% are owned by unsalated

third partios,

The company interssts ave owned 519% by MOM Resorte Intermational Holdings, Ltd. and 45% owned by untelased

thivd pantfes,

hfps s pon v chves/Selpardala FETE PN SEaSSEN 3800 M-k @17 im
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ERIC N. TRAN, Esq.

Nevada Bar No. 11878

S§538 8. Easterns Ave

Las Vegas, Nevada 89119

Telephone: {702) 9489770, Ext. 2033
Faxy (815) 530-2830

E-Mail: Eric Trani@Siodmizso.com
Astorney for Plaintils

DESTRICT COURY
CLARK COUNTY, NEVADA

1} 145 BAST HARMON I TRUST , ANTHONY
HTAN AS TRUSTEE OF THE 143 BASY

HARMON 1T TRUST.
Plaiutitls,

Y.

i M{x\fﬁ RESORTS INTERNAT A A MGM

GRAND CONDC “%ﬂN‘"U&‘{& L,, C; THE

{ SIGNATURE CONDOMINIUMS, LLC; THE

\"i& INATURE TOWER [ LLC: THE
RESIDENCHES AT THE MGM GRAND -
’§ OWER A, OWNERS® ASSOCIATION,; and

1 DOES BX

Defendants,

Plaintiffy 145 Hast Haemon 1 Trogt, and Asthony Tan as
Trust, by and through their atforney of rogord, BRIC N, TRAN,

Defordants MOM Resorts International; MGM Grand Condorainiens, LLC

Case No. ¢ A-16-7337
Dept, Noor X

64-C

PROPOSED FIRST AMENDED COMPLAINT

ESQ, for thelr Complaint against

; The Signature

Condominimms, LLE; The Signatwre Tower L, LLC; The Residences at MOM Crand Tower A -

Ownery” Assogiation {collectively referred 1o as the “MOM Defendants’

asserts, and glicges as folovs:

F‘&gﬁ.’; 43

haced
w)

oand Does X, statss,
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THEPARTIES

L At all times relovans herein, Plaintiff 145 Hast Harmon I Trust { “the Trust”) is the owner
of 2 condorninium located at 145 E. Harmon Ave, Unit # 25619 Las Vegas, Nevada 89109 ¢ the
Property™),

2. At all thmes refevant berein, Plaintif Anthony Tan is the Trustee of the Trust,

3. At all times relevant hereln, Defondant MGM Resorts Infornational is a Delaware
corporation that was Heensed to do business and actually doing business in Clark County, Nevada,

Based upon information and bellef, Defendant MGM Resoris ntemational s alss the owner and

1 operator of the condominium/hotel calied the Slgnatre at MOM Grand located ot 145 B, Harmon Ave

i Las Vegas, Nevada 89109 whers the Property is located,

4. At all tmes relovant herein, Defendant MOM Grand Condominiums, LLC was s

{1 limited liability company organized and existing under the laws of the Stute of Nevada with s

1 principal place of business in Clark County, Nevada, Bagsed npon information and belief, MGM Grand

Condonintams, LUC is also the owner and opérator of the condomintum/hotel called the Signatuse at

MGM Grand looated st 145 E. Harmon Ave Las Vegas, Nevada 89169 whisre the Property is located,

{ Based upon information and belief, Befendant MGM Grand Condominiums, LLC is a subsidiary of the

parert company Defendant MGM Resorts International,

S, At all times relevant hereln, Defendant The Signature Condominhuras, LLC was & Hmited
lability company orgsnized and existing under the laws of the State of Nevads with s principal place
of business in Clark County, Nevada. Tn addition, The Signature Condominiums, LLC is the owner and
operaior of the condominiumthote] called the Signature at MOM Grand located &t 145 B, Harmon Ave
Las Yegas, Nevada 89109 where the Property is located. Based upon information and belief, B‘ui&,ﬂg&ﬂi |
The Sigoature Condominioms, LLC is 8 subsidiary of the pavent company Defendant MOM Resorts
International.

6. Atall times relevant heretn, Defendant The Signature Tower [, LLO was g Hoited

Paga 2ol }§
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Hanility company organized and existing under the laws of the State of Nevada with its principal place
of business in Clark County, Nevada. In addition, The Signature Tower [, LLC is the owner and
operator of the condominivmvhotel called the Signature at MOM Grand located at 145 8. Harmon Ave
Las Vegas, Nevada §910% where the Property Is lovated. Basged apon Information and belief, Defondant
The Signature Tower L, LLC is a subsidiary of the parent company Deferdant MGM Resorts
International.
- Based vpon information and belief, Defondant MGM Resorts International exeroises

complete control over alf of its subsidiaries.

8. At sl times relevant hevein, The Residences at MGM Grand Tower A~ Owners’ Association |

was g limited Hability company organized and existing under the laws of the State of Nevada with its

| prineipal place of business in Clark County, Nevada. Based upon inforsation and belief, Defendant
1 The Hesidences ot MOM Grand Tower A~ (remers Association i also the owner and operator of the
H condominhun/hotel called the Signaturs at MGM Grand Iocated st 145 B Harmon Ave Las Vegas,

{ Nevada 85109 where the Property is logated.

8. The true names, identities, and capacities, whether individual, corporate, associate, or

x

ctherwise, of DOES [ through X, inclusive, are unknown to Plaintifk, who therefore sue said

; Defendants by such Setitions names. Plalutiffs are informed and believe and upon that basis allege that

each of the Detendants designated hereln as a INOE Defendants ave responsible in some manner for

events and happenings heretn referred fo and caused damagss proximately thereby to Plaimiffs as

| herein alleped. Plaintifts further allege that 1t will ask leave of this Court to amend this Complaint 1o

insert the true names, identities, and capacities of said DOES I through X, inclusive, when the same

have been ascertained by Plainiiffs, together with appropriate charging allegations.

19, Upen informatios and belief, Does I X are enplovees and/ or agents of the MOM

Page 3of 38
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STATEMENT OF FACTS

11 On or gbout November 11, 2015, Plaintiffs atistnpted to enver the Property. However,
Plaintifts could not enter the Property as the electronic key cand entry systern malfunctioned, Plalntffs
then reported the electronic key card systern malfunction to the MOM Defendants. Later that day, the
MGM Defendants sent their employess and staff o fix the electronic key vard system on the Properiy.

12, Peior o November 11, 2015, thers was no demage 0 the interior of the Property, the
bathroom shower in the Property was also completely shut off, there weve no lesks coming frose the
bathroom shower, and the shower valve was not broken. Plaintiffs did not give access or authorivation
o any Persons of party to enter the Property for gny reason, Prior o November 11, 2015, the "o Not
Dristurhy” notification on the electronde key cord entry gystern was tnened on which signals to all

employees, stall, personns! of the MGM Defeudants, aud all other visitors o not enter the Property.

13. Ouor gbhowt December 3, 2015, Plaintiffs re-entered the Property tor the first Sme shice
sttempting o enter the Property on Novermber 11, 2015 and discovered that the bathvoom shower was
fully turned on to the hotlest tomperatire and the highest pressure; and that the Froperty was filled with
stean. The steam and moisture from the bathroor shower caused significant damage to the interior of
the Property incloding, but not limited to, mold damage.

14, To enter or gain aovess to the Property, a person must fivst insert an eloctronde key card
specific to the Property through a double door entry, then the person must insert the same electronic key
gard gpecific to the Property thecuph a second single door 1o the Property. The only persons who had
aepvss 1o the electronic key card to enter the Property were Plaintiffe; and the MUM Defendants, thek
employess and slaffl

3. Upon information and belief, the MGM Defendants maintain recovds of the use of the
glecironic key cards systom which reconds enipies to the Property, Thers is also a security camera
divectly gutside the front door of the Property which records who onters the Property. The sscurnity
camera also shows who walks up and down the hallways and comvidors of the Praperty,

Pagedof 1§
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6. Therealter, Plaimiffs contacted the MOGM Defendants to report the incident and damage to
the Property, Flaintiffs authorized and demanded that the MGM Defendants retrieve and review the
records of the hote! electromic key cand secess system to determing the Individuals) that entered the
Property and caused damage to the Property.

17. On or about December 11, 2015, the MOM Defendants visited fhe Property 1o retrieve and
dovmioad the dats from the hotel key access card information syvstern. Ths MOM Defendants also
conducted an tnvestigation of the incident,

18, O or about Decersber 26, 2015, Plalntiffs discovered through the MOM Defondants thay
the hotel key access cavd system indicated that on of about November 26, 2015, an employes of the
MGM Defendants entered the Property without avthorization. The MGM Defendanis do net refite thee
srretnpioyee o explovess entered the Property on November 26, 2013, However, the MOGM
Befendants refised o disclose the name of the employee or employees whe entered the Property, and
refused 1o twn over the data from the hotel key access card svstem showing all cxiries into the Property
up to December 3, 2015 which was promised to Plaintiif prior to the PlaintifS authorizing the
download,

I8, Uponlinfovmation and belicf, the MGM Defendants and their employees used an sledirondc

1 key card to enter Plaintify’ Property knowing thet Plaintiffs were not in the Property. The MGM
 Defendanis and thelr employess entered the Property illegally and without authorization s viclation of
NES 205800, The MOGM Defendains and thelr emplovees used the Property for thelr own henefit

1 without Plaintifls’ suthosization including veing the howsr at the Property.

20, After using the shower, the MOM Defondants and their erplovees did not turn off the

Hwater and instead, ioft the shower running on its highest temperature and highest tressure. As g result of

the MUGM Defendants and their erpploves’s tHepal enfry Into the Propsriy and failure 1o turn off the
HOY & BEIYY

1 shower, this resulted In signdfiont damage to the Property.

21, Thereafier, the MGM Defendants opened 2 claim with their insurer Fiveman's
Page Sof'iB

TRUST169




BREC . TRAN

ATTORSEY ATLAW
5548 Bagern Ave Las YWegas, Pivads 89119

33

Phaus (7O 9459790, ek 20

3

£ wi £h in

o

Fund Inswance Company (FFIC”). Both MGM and FFIC have refused to conduct any repalis to
Plaintiffs' Property,

22. FFIC informed Plaintiffs that bécause there is mold damage, that the claim was not covered
under FFIC s msurance poliey

23, Upon information and belief] thers are widespread necidents of the MGM Defendants and
their employess illsgally entering the Property and other similar ynits ot 145 K. Harmon Ave Las
Vegas, Nevada 89109, and ucing the Property and other uniéy for their own henefits without
authorization while the owners are away.

24, Upon information and believe, the MOM Delendanis and thelr employess tlegally entered

the Propérty on numerous other occasions and used the Property for thelr benefit while Plaintifts were

i not at the Property.

23, Upon information and belief, there Is widespread mold damage of a differenst species

{ hwcughout the entire floor In which the Property is loeated. The MGM Defendants have fatled to

maintain the hotel/condominium by ¢leaning the mold

FIRST CLADM FOR RELIEY
(Negligence against ol Defondusts)

26, Plaintiffs repéat and reallege the allsgations contuined in Pavagraphs 1 through 25 a5

{thongh fully set forth herein,

27, All Defondants owe a duty of reasonable care to Plalntifs not to enter the Propedy

without authorization

28. Defondants breached this duty of care when they entered the Property ou or abow November

26,2015 and other oceasions and used the Property for thelr owa personal benefit without Plaina iy’

{authorization.

28, Ag a divect and proximate result of Defondants” negligent actions, Plaintifly sustained

| damage tn Plaintiffs’ Property in the amount in excsss of $10,000.00,

Pago 6 of 18
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| hotel room under clrcumstances which demonsirate the person’s intext 1o use or 1o allow the use of the

device in the comumission of g orime,

1 oornmit an unlawful act,

i} wnauthovized and iHegal wee of the clectronie key sccess card, and by preventing the unauthurized and

SECOND CLAIM FOR RELIEF

{Negiigence Per Se against off Defendanis)

39, Plaintifdy repeat and reallege the allegation inined in Paragraphs 1 through 29 as
{hough fully set forth herein,

31, In Barnes v, Delta Lines, Ing,, 99 Nev, 688, 690, $69 F.24 709, 710 {1983}, the Nevada
Supreme Covet hald fhat “when a defendant viclatss a statute which was designed to protoct a class of
persons o which the plaintiff belongs, and thersby proximately causes injury to the plaintiff, such a
vinlation constitutes negligence per se™

32, NRS 205,900 prohibits the unlswful use of hotel rooms Xeys to gain entrance into a

v 4

33 NRS 207200 prohibits the vnlawill rogpass upon land or building of another with infent 1o

34, Plairgtitls are the class of persons to which NRE 205.900 and NRS 2007 200 was designed 1o
pritect.

33, The MGM Defendants owed & duty of safoty and seourlty to Plaintiffs by preventing the

iHepal entry by the MOGM Defendants and thelr emaplovess info Plaintifis’ Property fo commit & ardme,
36. The MOM Defondants and thelr employees breached this duly aed committed 2 erime when
they iHegally entered Plainiiffs’ Property to use the Property for thelr own benefiy,
37, The MGM Defendants” failure to lnplement strategies, policies, and procedures 1o prevent
thelr employess snd others from gaining ilegal access to the Property amounts to regligence per se.

FHIRD CLAM FOR RELEET

(Respondeat Superior agoinm off B@;;‘wzdﬁms;
38. Plaintiffs repeat and reallege the allegations contained in Pavagraphs T through 37 as
Fage T of 1
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though fudly set forth héveln,

3%, The MGM Defondants owed a fduclary duty to Flaintffs to, among other things, kive, train,

and supervise cinployees 5o as to-protest Plaintiy’ nterests,

43, The MGM Defendants had a duty 1o use reasonable care in the training, supervision, and
retgntion of its employees to make sure that the employees were £it for their respective positions and
roles,

41 The MGM Defendants were required to supervise the sctions of its employees, agents, aud
representatives, including Does I-X employses o ensure that these employess protest the intersst of
MOM's regidents incliding Plaintiffs.

42, The MGM Defendants broached its duty of supervision over s amployees, sgents, and
represeniatives to Plalntifis by failing to provide the necessary iraining reparding protecting the safety,
security, and Property interest of restdents of MGM s condominiums,

43, The MOM Defendanis” failure to train, supervise, hire and/or require the training of
MOM employees, faillore to review associated policies, fallure to enforce statutory and bhewel
condominium policies related to securing & safe Hiving envivorment resulted in injuries to Plaintiffs,

FOURTH CLAIM FOR RELIEF

Conversion against all Defendanis)

44. Plawntiffe repeat and reallege the allegations contaivied in Paragraphe 1 through 43 as

1 though fully set forth hersin

43. The MGM Defendants nod their employees intentionally and wrongfully exerted control

andior dominion over Plalatifi’ Property when they legally entered Plaintif¥s’ Property.

46, The MGM Defendants and their smployees intentionslly and wrongfully denied Plaintiffs

righiful use and enjovipent of the Property,

47. The MOM Defendants and their employees” actions cansed damage to Plaintif’s Property in

1 excess of §10.000.6¢,

Page B of 18
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FIETH CLAIM FOR RELEIY

{Trespass against all Defendans)

48, Plaintiffs repeat and reallege the sllegations comtained in Pavagraphs 1 through 47 zs
though fully set forth herein.

48, The MOM Defondants and thelr employees intentionally and wrongfully enteved Plaintify’
Property with fatent o comvait a erime when they Hegally enterved Plaintiffs” Property on ar about
November 26, 2015 and other cccasions with the intent to use the Property for their own benefit,

30, The MGM Defendants and thelr smglovees intentionally and wrongfully enterad the

Property and remained on the Property despite not having authorization from Mlaintiffs and despite the

1 “De Not Disturh” sign belng illuminated from the elecironic panel.

SIXTH CLAIM FOR RELIEE

.

{Breack of Contract apainst ol Defondants)
S1. Plaintiffs repeat and reallege the allegations contsined in Parsgraphs 1 through 50 as
though fidly set forth herein,
52, A contract existed between Plaintiffs and the MGM Defendants on the date of the
incident described hersin in the form of a Covenant, Conditions, and Restriciion (“CCR™.

Py

53. The MGM Defendants owed contpaetual duties to Plaintiffs including » duty that the MOM
£ 3

J

Detendanis would be provided Himited access to the Property for legal pwrposes, The MGM Defendants
breached thelr duties by allowing their employees Doss T-X to enter the Property for illegal purposss.

54, The MOM Defendams owed contractaal duties to malntain and repalr the common areas
where the Property is located including, but not Huited to, keeping the common areas free of mold. The
MGM Defendants breached this duty of fafling to clean and repair the existing roold on the entive foor
wihere the Property is loeated,

35. As a result thereof, Plaintifft have heen damaged in an amownt in excess of $15,000.00.

o

56, Plaintiffy have been compelled to rétain the services of an attorney o prosecute this action

Poge S of'th
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and are therefore entitled 10 reasonable attorney’s fees and costs incurrad herein,

WHEREFORE, Plaintiffs pray for fudgment against all Defendants, on all claims for relicfas

follows:
1 General damages in excess of $10,000.00;
2 Special damuges in excess of §18,000.00;
3. Coste of onit inoweed inchuding reasonable attomey’s fees; and
4. For such other relief as the Court devms just and proper.

DATED this 18t day of May, 2016,

By iy _
ERIC N, TRAN
Nevads Bar No. 11876
5338 §. Hastern Ave
Lag Vegas, Nevads §9119
Telephone: {702} 948-9778, Ext. 2033
Faxr (815) 350-2830
E-Maily Trle Tran@SoAmirecom
Attorney fov Plointilis

Fage (8 of 1B
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L1C; MGM GRAND CONDOMINIUMS, LLC:
JOHN DDES 1X.

Electronically Filed
06/07/2016 11:52:32 AM

HsTo )
ERIC N, TRAN, Esq. Q%.. i-Z%ﬂMﬂ—'

Nevada Bar No. 11878
5538 8. Hastery Ave
Las Vegas, Nevada 88119

CLERK OF THE COURT

i Telephone: (702Y 948-9770, Ext. 2033
| Fax: (R15) 550-2830

F-Mail: Bric Tran@Stodniigo.com
Attorney for Plaintiffs

DISTRICT COURT
CLARK COUNTY, NEVADA

i 145 EAST HARMON H TRUST | Case No. + A-16-733764-C

_ Dept. Moo X1
Plaintift,

SUPPLEMENT TO PLAINTIFE'S OPPOSITION
TURNBERRY/MGM GRAND TOWERS, LLC | TO DEFENBANTS MOTION TO DISMISS;

MGM RESORTS INTERNATIONAL. THE | AND REPLY IN SUPPORT OF PLAINTIFE'S
RESIDENCES AT MGM GRAND TOWER A, MOTION TO AMEND THE COMPLAINT

Plaintiff 1435 Fast Harmon I Trost, by and through ity atomey of record, Eric N Tran, }sq
hereby submits this Supplement to Plaindff’s Oppesition to Defendasits” Motion to Dismiss; and Repiyl
in Support of Plaintiff’s Motion to Amend the Complaimt.

MEMORANDUM OF POINTS AND AUTHORITIES

in Defendants” Reply brief, Defendants maintain that there should be no dispute as to thc.
owners of the Signature at MOM Grand located at 1435 East Hanmon Ave, Las Vegas Nevada, wher«:;
Plaintiffs condominium unit ie located because public record shows that it is owned by the “Signaturc:

Tower I, LLC. Plaintiff has now acquired additional evidence demonstrating the complexity in which

Page I of 5
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aesy MGM entities are structared which shows that no reasonable litigant would be expected 10 know
the ttue owrers of the Signature at MGM Grand without first conducting some discovery.

Contrary to Defendants’ aliegations that the “Signature Tower I, LLC” is the only entity that
owns the Signature at MGM Grand, an introduction letter from Frederic Luvisutte, executive director of]
the Signature at MGM Grand to Plalniiff was written on “MGM Grand™ letierhead. See Plaintiffs
Exhibit 5 which is a true and correct copy of the introduction letier. Id. Likewise, a welcome leiter
containing the Rental Management Agreement from Frederic Luvisutto to Plaintiff shows that the letter
is written opn behalf of “The Signatwre at MGM Grand™ and on “The Signature at MGM Grapnd™
letterhead. Sec Plaintiffs Exhibit & which is a true and correet copy of a welcome letier from Frederic
Luvisutto to Anthony Tan. Nowhere in these letters does it mention “the Signature Tower I, LLC.” The
current Rental Management Agreement, which is for owners who choose 10 rent out their units to third
partics, states in relevant part a3 follows:

THIS RENTAL AGREEMENT (this “dgreement™} is made this

day of . 20 {the “Clommencenent Date™} by and among
THE SIGNATURE CONDOMINIUMS, LLC, a Ne Xada fimited

/u

Hability company (“Manager™), and jointly and severally, if applicable,

gach of the parties set forth on the signature page of this Agreement and
signing this Agreement as the “Owner” {collectively, the “Owner™).

.

See Exhibit 7 which i3 a2 tue and correct copy of the Hotel Condominivm Remtal Management

Agreement.

Thus, the Rental Management Agreement states thay the owner of the Signature at MGM Grand
s “the Signaturs Condomintums, LLOT The Rental Management Agreement does not state that the
owiter of the Signature at MGM Grand is “the Signature Tower 1, LLO
The Public Offening Stalement states in relevant part as follgws:
1. The Declarant, Turoberry/MGM Grad Towers, LLC | . | is engagad in

Aey
the daver*t)me*lt of a condomimium hotel © i’e i “the Remer‘"es at MGM
Crrand- Tower A7
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2. The Condominiwn, The Condomintun Project will consists of
approvin wtely $77 units, with 576 residential units and one (1} hotel unit:
hose area ivpically described as “commmon elements™ in a
condominiam La"r_mﬁﬂw;“ est. commnmity are described herein as
“shared components” {the “sharad Components™ to be owned by the
hotel unit owner, which shall be MGM Grand Condominiuwms, TEL, a
Nevads limited Hability company . .

1 See Plaintiffs Exhibit 8 (bold and underiine emphasis added) which is a tue and correct copy of the

Public Offering Statement, Clearly, the Public Offering Statement states that the owner of the
hotel/condominium is “MGM Grand Condominiums, LLC.” Nowhere is “the Signanire Tower 1, LLCY
found in the Public Otfering Statement,

Kimilarly, the Declarations of Conditions, Covenants, and Restrictions states that the Hotel Unit
Owner 18 MOM Grand Condominiums, LLC. See Defendans’ Exhibit D at page 5 deflimng “Hotel
{nit Owner.” The Declarations of Conditions, Covenants, and Restrictions was nevey amended 1o name

T VoY o

wghre Tower §, LLO

Further, in Defendants’ Reply Brief, Defendants argne that the Signature Tower L LLC and
Defendants MGM Resorte International and MOM Urand Condominiums, LLC are presumed to be

separate entities. See Defendants’ Reply Brief ai 5:9-10. However, a review of their filings with the
Nevada Secretary of State shows that the Signarwre Tower L LLC and Defendants MGM Resorts

Tnternational are essentially the same company. For example. 3 business entity sgarch with the Nevada

e ks

Secretary of State shows that the Signature Tower L LLO s Managers are James [, Mutren and Corey

3600 Las Vegas Blvd., South Las Vegas Mevada 89109, Sge

Sanders with a business address a

s

Plaintiff s Exhibit ¢ which {5 a trus and correct copy of the Nevada Secretary of Staie Business searchi
for Sigunatare Tower L LEC. The Signature Condominiums, LLC is also managed by James J. Muren

and Corev Sanders with a business address as 3600 Las Vegas Blvd, South Las Vegas Mevada 89109,

See Plaintiffs Fxhibit 10 whick is a true and currect copy of the Nevada Secrctary of State Business

| search for The Signatuve Condomintumy, LLC MOM Grand Condominiom, 110048 also managed by

Page 3 of §
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HDATED this 4 ihday of ik 206 -

Corey Sanders whose business address is also listed as 3600 Las Vegas Blvd. South Las Vegas Nevada
89106, Sge PlaintitFs Exhib#t 11 which is a irue dand correct ecopy of the Nevada Secretary of Siate
Business search for I\/,{Gﬁi\ff Grand Condominiums, LLC. Likewise, MGM Resorts Intemational’s
Director is also James J. Murren and 15 business address is also listed as 3600 Las Vegas Blvd, South
Las Vegas Nevada 89109, See Plainift's Exhibit 12 which is a true and correct copy of the Nevada
Secretary of Siate Business search for MGOM Hesoris International. Indeed, all four entities have the
same officers and ars jocated at the same address. Notably, Jamas J, \L::mn is the Chairmar and Chief
Executive Officer of MOM Resorty m‘uﬂ national,

In sum, there is simply no consistency iw any sonununication or any documenis provided by

MGM entities that would allow a Hiigant to know which entity truly owns the Signature at MGM

Grand. While Defendant alleges that Plaintifls refusal to amend #s Complaint 1o only name the

Rignatre Tower L LLC as the sole defendant shows bad faith and dilatory motive, ironicaily,

| Deferidants know that the way the MGM entitics are structured. is almest impossible for any potential

plaintiff to know exactly which MGM entity tuly owns the Signamre at MGM Grand. Thus,

3

suggestion that Plaintift should amend its complaint to only name the Sighature

1 Tower 1, LLO show that Defendants ave acting in bad faith and have dilatory motives.

] X

“nt® R

W] TIR AT
CNLPRAL

Nevada Bar No. HE76
5538 8. Laster Ave
Las Vegas, Nevada 89173
Telephone: (702} 948-9770, Exi, 2033
Fax: {8155 550~ 7830
o

E-Mail: EvfeTran@SteAmigo.com

&0

Atiarney for Plaintiffs

TRUST178




CERTIFICATE OF SERVILE

-~

I hereby certify that on the Tth day of June, 2016, 1 caused service off

SUPPLEMENT TO PLAINTIFE'S OPPOSITION TO DEFENDANTS MOTION TO DISMISS;

S R - T

AND REPLY IN SUPPORYT OF PLAINTIFE'S MOTION TO AMEND THE COMPLAINT, w0

be rrade electronically in accord with the B-Service List as follows:

-t

i Comtagt: Emall

Lie T v e

(B8 330-7530

Woods Smith Henning & Berman, LLP

i FEisa Wyatt ewyalti@wshblaw.com
Fal N
N 44 1 Rikda x_.-aj;a‘:.s:, rgarated wshblaw,com
Jandice B Michaels imichaglsGowshblaw.com

ichael B. Kragness mkragnessiwshblaw.comy
Attorneys "‘Je;gr;mum AIGAM Virgad Condominiunys, LEC and MG Grand Resorty.

12 || M
Imternational

ATTORNEY AT 1AW

R ]
5 E
e
“E 44
2
[=5
g
ks 4 3

sy

Garman Tumer Gordon, L

e
in

1 Eric R. Olsen saisenf@iote
15 i Patty Piersan ppiersm} ;
1 Gabrielle A. Hamm ghammia)

7\ drtorney for Dejendant Turnberry 0GM Grand Towers, LLC

Y
o <

Page S ol §
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Dear Mr. Anthony J. Tan:

It is with great pleasure that I introduce myself as the Executive Director of your hotel/condominium
project at MGM Grand. 1am very excited to be a part of such an unbehevable development in Las
Vegas. You can look forward 10 receiving updates about the project from me on a regular basis.

We have reviewed many aspects of the project in anticipation of the commencement of hotel operations
later this spring. This process has resulted in a number of changes and improvements that we believe
will creats an extraordinary guesi' cxpmance and 4 seamiess hme! operation.

Among the changes, we have dvmdea 10 rename the deveiopmmt “The Signature at MGM Grand”.
Following exhaustive market research and consultation with the best marketing minds, both within our
organization and our outside consulting firms, we have determined that this name presents the correct
brand message to the marketplace and will position us for success as an exclusive, loxury hotel
aperation.

The Signature ai MGM Grand brand will define the new luxury, all-suite hotel accommodations at
MGM Grand. The Signatore at MGM Grand will combine the best of both worlds: the privacy, service,
and amenifies of an upscale hotel along with the excitement of all that MGM Grand has to offer,

You will now begin to see and hear press releases, advertisements, and other marketing related material
for The Signature at MGM Grand. We wanted to make certain that you heard about the name change
and the excitement of the new brand from us first. As oceupancy is only a few months away, The
Signature at MGM Grand will begin taking reservations during the first part of February for May 2006
occupancy.

The Residences at MGM Grand will comtinue {o represent the real estate offering for the next several
months untd the project is 100% scld. Your closing information will refer back to this name.

You can anticipate receiving communications concerning the rental program shortly. We look forward
to partnering with you on this new business venture and to defining The Signature at MGM Grand as the
best new hotel product in Las Vegas. Please do not hesitate to contact us at (877) 717-7771 if vou have
any questions,

Best regards,

Frederic Luvisutto
Execufive Director
The Signature at MGM Grand

THE RESIDENCED AT MOM GRAMD
3739 LAS VEGAS BOULEVARD SOUTH  LAS VEGAS, NEVADS 80108 PHONE Y02.881.7775

mgmgrandresdances.oom

TRUST181



TRUST182



R

Dear Mr. Anthony I Tan :

It gives me great pleasure to introduce the Rental Program for The Signature at MGM
Grand. Please find the enclosed copies of the Rental Management Agreement for your
review and executiofl. Ialso have enclosed information conceming a customized
insuranee program being offered by Fireman’s Fund for your convenience. There is no
obligation to use Fireman’s Fund and you are free to obtain required insurance coverage
from any company you choose,

With the opening of Tower One just a few weeks away, I am very excited about the
opportunity ahiead of us. Over the past few months, T have been working diligently with.
the management team to position The Signature as the best hotel in Las Vegas,

The Signature at MGM Grand will be the only luwxury hotel that iz adjacent to a dynamic
hotel entertainment complex, yet offering the comfortable counterpoint of an exclusive,
serene environment with an emphasis on personal service. No other accommodations in
Las Vegas will combine the personalized service and intimacy of The Signature at MGM
(Grand with the excitement and vitality of g “Maximum Vegas™ experience.

The project has accomplished many milestones in the past few months — cur reservations
process and website (www signatbrernemerand.com) both launched in February, and our
sales managers are currently traveling around the country soliciting group business. The
feedback we have heard from potential guests is that The Signature will offer leisure and
business travelers a unique and distinet experience within Las Vegas. As a non-gaming
and non-smoking property focused on delivering personalized service, The Signature will
set itself apart from all other Las Vegas hotels.

As Executive Director for The Signature at MGM Grand, I look forward to having a large
enroliment in the Rental Program. Please let us know if we can assist you with anything
prior to closing on your unit. Our Residential Services reprasentatives are available to
assist you seven days a week at (877} 717-7771 from 8 am to 6 pm (PST).

You will be receiving information in the coming weeks from Tumberry Ltd, regarding the
dates that you will ¢lose on your ugit. Ilook forward to welcoming you as an owner with
The Signature at MGM Grand and as a pasticipant in our Rental Program.

Sincerely,

Frederic Luvisutto
Hxecutive Director, The Signature at MGM Grand
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CPUBLIC OFTERING ETATEMENT
THRE RESIDENCES AT MGM GRAND - TOWERA

: A FOTEL CONDBOMINITM
LOCATED WITHIN THE RESIDENCES AT MGM GRAND,
APLANNED CONDOMINIUM HOTEL COMMUNITY

-

i The Decl "mns. Tornberry/MGM Grand Towers, LLC, a Nevada hmited Rability
company {the “Declurani™), is engaged in the development of 2 condominium hotel called “The
Residsnces at MOM Grand - Tower A,” & common-interest comnuumity (the “Condominion
Froject™ i Clark County, Nevada, The Condominium Project will be situated within The
Residences at MOM Grand, 2 planned condominium hotel community (“The Residences”)
located on Audrie Lane, adjacent to the MGM Giand Hoel/Casing, The Declarant’s principal
address is 19501 Biscavae Boulevard, Sulte 400, Aventurs, Florida 33180, '

2. The Condomintum.  The Condomintum Project will consist of approxirnately
anits, with 576 residential nnits and one (1) hotel undt. The unjts will be situated in g 38-story

building. It is anticipated that there will be two (2) vt sizes: a larger one-badroom: unit and 2
smaller studio suite. Those areas typically deseribed as “conpnon clements” in a condominium
z:emz‘tmn-';merea’f mwmmﬂ' are éf:scvi‘ﬁ#é h-emm 2% “shar&d c:ompmm*"” {ﬁw “Sh"re:i :
Qeﬂamm}mum, ;,Jf...i;, 2 E\ev da ik ed d&ﬁli-u f?f}i‘“DdﬁY andy ,:z %iﬁ@rn hs aners frgm time
o time of the hotel unit (he “Hore! Unit Owner™.  The Shared Componenis in the
Condominiuy Project are aamzmteé to include all prv‘*m s of the Condemminium Project not
contained withim the residential units, including, without hmitation, landssaped aveas within the
Condominium Project, vlility systems, parking areas, 2 fitmess center, & specialy outlet, and an
ovmers” louwsge. The Shaved Csmpmmts shall exclude sny portion of the property on which the
{”.:onds:smi:ﬁ-mn Project is o be sitnated above elevation 2,516,735 LA VD, and below the Jowest
support strocturs of the building, which shall be common slements (the “Commeon Elements”™).
The Coramon Hlements shall consist solely of the airspace righis above the Condonnnium
Project and subsurface rights below the lowest support structure of the Condominium Project,
The residential unit owners may be offered additional amenities and services provided by or on
behalf of the Hotel Unit Owner, meluding, without Hmitation, housskeeping and laundry
servicss. Bach residential unit swaer shail peyv a respective portion of the cost o pperate and
maintain the Shared Components {The “Shored Costs™.  Any services offered or provided fo
residential unil owners are subject to change of climination in the sole discretion of Hotel Undt
Orwner and will e available for an additional fee wot incnded in Association {as defined below)
assessments of Shaved CUosls.

3. The Residences. The Residences, if fully developed, i3 m‘ﬁiaipated o consist of

six {§) condominium common-inferes! communiiss with apwmvmt»w flve hundred sigity

{580} condominhum wnits sach. Howeves, no assurances exist that any of the six condonminim

common-interes! commumities containing such wniis, sy Comnon Blements or the Shaved
Components will be buil.
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{ERICN, TRAN, Esq.
{ Mevada Bar No. 11876

5538 5. Eastern Ave
Las Vegas, Nevada 89119

{ Telephone: (702) 948-9770, Bxt. 2033

Fax; (813 550-2830

#-Mail: Bric Tran@Stodmigo.com

Atrorney for Plointiffs

Electronically Filed
06/10/2016 03:37:13 PM

o

CLERK OF THE COURT

PISTRICT COURTY
CLARK COUNTY, NEVADA

| 145 EAST HARMON I TRUST, ANTHONY
{TAN AS TRUSTEE OF THE 145 EAST
FHARMON I TRUST.

Plaintiis,

1 MGM RESORTS INTERNATIONAL; MGM

GRAND CONDOMINIUMS, LLC; THE
SIGNATURE CONDOMINTUMS, LLC;

SIGNATURE TOWER Y, LLC; THE

RESIDENCES AT MGM GRAND -TOWER A
OWNERS ASSOCIATION; and DOES X

Defendants,

Case No. : A~16-T33764-C
Dept. No.ao Xi

FIRST AMENDED COMPLAINT

Plaintiffs 145 East Harmon ' Trust, and Anthony Tan as Trustee of the 145 East Harmon 17

Trust, by and theough their attomey of record, BRIC N. TRAN, £SQ., for their Complaint against

Defendants MUM Resorts Infernational; MUM Grand Condominiums, LLC; The Signature

Condominiuing, LLC; Signature Tower 1, LLC; The Residences at MGM Grand Tower A - Owners’

Associgtion ({collectively referred 1o as the *MGM Defendants™); and Does 130, states, asserts, and

alleges as follows:

Page ¥ of 18
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BRIC . TRAN
ATTORNEY AT LAW
5338 Basters Ave Las Veyss, Nevada 8911¢

Phone: (702) 248-8770, ext 2033

st

£ W m ~ & e ds e

THE PARTIES

1. At all times relevant herein, Plaintiff 145 Hagt Harmon U Trust { “the Trusi”™) iy the owner
of & condomindum unit located at 143 E. Harmon Ave, Unit # 25619 Las Vegas, Nevada 89109 (“ the
Unit™).

2. At gl times relevant herein, Plaintiff Anthony Tan is the Trustee of the Trust,

3. At all times relevant heremn, Defendant MGM Resorts International is a Delaware
corporation that was licensed fo do business and actually doing business i Clark County, Nevada,
Based upon nformation and belief, Defendant MGM Resorts International ts also the owner and

operator of the condomintum/hotel called the Signature at MGM Grand located at 145 E. Harmon Ave

Las Vegas, Nevada 89109 where the Unit is located.

4. Ar all times relevant herein, Defendant MGM Grand Condomintums, LEC was a

-_limiteci Lability company organized and cxisting under the Taws of the State of Nevada with iy
._pri:ﬁ.cipai place of business in Clark County, Nevada. Based upon information and belief, MGM Grand
| Condominiums, LLC is also the owner and operator of the condominitumn/horel called the Signature at
:MGM Crand located at 145 E. Harmon Ave Las Vegas, Nevada 89108 where the Unit is located.

{ Based upon information and belief, Defendant MGM Grand Condominiums, LLC is a subsidiary of the

parent company Defendant MOM Resorts International.

-

5. Adall imes relevant herein, Defendant The Signature Condomintums, LLC was a linited

_

{ Hability company organized and existing under the laws of the State of Nevads with ifs principal place
':of business in Clark County, Nevada. In addition, The Signature Condomindums, LLC i3 the owner and
.-operatm‘ of the condominium/hotel called the Signature at MGM Grand located at 145 B, Harmon Ave

i Las Vegas, Nevada 89109 where the Unit is located. Based apon information and belief, Defendant The
{ Stgnature Condomuiums, LLC I8 2 subsidiary of the parent company Defendant MOM Resorts

{ International.

6. Atall imes relevant herein, Defendant Signatwre Tower §, LLC was a limited Hability

Page 3 of 18
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ERICPLTRAN
ATTORNEY AT LAW

5538 Eastern Ave Las Vepns, Nevada 8518

Phone: {702) 9489770, wxt 2033

d

11
12

13 condomminnyvhotel called the Signature at MOM Grand located at 145 E. Harmon Ave Las Vegas,

14 1 Nevada 89109 where the Unit is located.
18 |
(. _
8 |1 Detendants by such fictitions names, Plaintiffs are informed and believe and upon that basis allege that
19 |

20

21
28

{linsert the true names, identities, and capacities of sald DOES | thvough ¥, inclusive, when the same

23

24

28
28

27
28

company organized and existing under the laws of the State of Nevada with its principal place of
business in Clark County, Mevada. In addition, Signature Tower [, LLC is the owner and gperator of the
condominium/hotel called the Signature at MGM Grand located at 145 E. Harmon Ave Las Yegas,
Nevada 85108 where the Unit is located. Based upon information and belief, Defendant Si_gnaﬁf;:&e
Tower I, LLC is a subsidiary of the parent company Defeadant MGM Resorts Internationgl.

7. Based upon information and belief, Defendant MGM Resorts Intemnational exercises

1 complete control over all of s subsidianies.

& At all times rélevant herein, The Residences at MGM Grand Tower A- Owners® Association

1 was o Hmited Hability company organized and existing under the laws of the State of Nevada with its
| principal place of business in Clark County, Nevada. Based upon information and belief, Defendant

| The Residences at MGM Grand Tower A- Owners Association is also the owner and operator of the

9. The true nameés, identities, and capacities, whether individual, corporate, associate, or

otherwise, of DOES 1 through X, inclusive, are unknown to Plaintiffs, who therefore sue said

each of the Defendants designated herein as a DOE Defendanis are responsibile in some manner for
events and happenings herein referred to and caused damages proximately thereby to Plaintiffs as

herein alleged. Plaintifls further allege that it will aslc leave of this Court to amend this Complaint to

;e

| have been ascertained by Plaintiffs, together with appropriate charging allcgations.

10, Upon information and belief, Dioes [- X are emplovees and/ or agents of the MOM

I Tiefendants.

Page 3 of 1§
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ERIC N, TRAN
_ ATPORMNIY AT LAW
5338 Eastern Ave Tas Vegas, Novads 29119

Photie: £707% 948-8770; exi 2033

6 o o~ Oyt b 2

SN

STATEMENT OF FACTS

11. On ov about Novernber 11, 2015, Plaintiffs attempted to enter the Unit. However,

{1 Plaintiffs could not exter the Unit as the electronde key card eniry system matfunctioned. Plainti{fs then

i reported the electronic key card system malfunction wo the MGM Defendants. Later that day, the MGM

Defendants sent their emplovees and staff to fix the electronic key card system on the Unil.

12. Prior to November 11, 20185, there was no damage to the interior of the Unit, the
hathroom shower in the Unit was also completely shut off, there were rio leaks comiing from the
bathroom shower, and the shower valve was not reken, Plaintiffs did not give access or authorization
10 gx1y persons or party to enter the Unit for any reason. Prior to November 11, 2015, the “Io Not
Disturb” notification on the electronie key card entry system was furmed on which signals fo all
cmployees, staff, personnel of the MGM Defendants, and all other visitors to not enger the Usit,

13, On or about Docember 3, 2013, Plaimtifls re-ontered the Unit for the first time since
attempting o enter the Unit on November 11, 2015 and discovered that the bathroom shower was fully
turned on e the hotiest temaporature and the highest pressure; and that the Unit was {illed with steam,

The stezm and moisture from the bathroom shower caused significant damage to the interior of the Unit

1 ingluding, but not limited to, mold damage.

14, Yo enter ov gain access to the Urdl, a person must first insert ap electronic key card
specific to the Unit through a double door entry; then the person must insert the same slectronic key
card specific to the Unit through a second single door 1o the Unit. The oaly persons who had access to
the slectronic key card to enter the Unit were Plaiotiffs; and the MGM Defendants, their employees and
siaff

15. Upon information and belief, the MGM Defendants mainiain records of the use of the
electronic key cards systera which records satries to the Unit. There is also a security camiera divently
putside ihe front door of the Unit which rocords who enters the Unit. The security camera also shows
who walks up and down the hallways and corridors of the Linit

Page 4 of 18
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ERIC N, TRAN

ATTORNEY AT LAW
5538 Hasrsrn Ave Las Vegas, Nevada 891159

Phone; (702 942-9770, ext 2052
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16. Thereafter, Plaintiffs contacied the MGM Defendants to repost the incident and damage to

11 the Unit. Plaintiffs anthorized and demended that the MGM Defendants retrieve and review the records
1 of the hotel slectronic key card access system to determine the individual(s) that entered the Unit and

i caused damage (o the Undt.

17. On or about Decernber 11, 2015, the MGM Defendants visiied the Unit to refrieve and
download the data from the hotsl key access card information gystem, The MGM Defendants also
sonducted an investigation of the incident.

18. On or about December 29, 2015, Plaintiffs discovered through the MGM Defendants that

the hotel key sccess card system indicated that on or abowt Noventber 28, 2015, an emplovec of the

1 MIGM Defendants entered the Unit without atthorization. The MGM Defendants do not refute that an

smployee or employees enterad the Unit on November 26, 2015, However, the MGM Defendants

refused to discloss the name of the employee or evnployess whoe catered the Unil, and refused to turn
over the data from the hotel key access card system showing all entries into the Unit up to December 3,

12015 which was promised fo Plaintiffs prior to Plainti{fs anthorizing the download.

19. Upon information and belief, the MOM Defendants and their employees used an electronic

| key card to enter Plaintiffs” Unit knowing that Plaintiffs were not in the Unit. The MGM Defendants
| and their employoes entered the Uit {llegally and without autherization in vielation of NRS 205.900.
The MGM Defendanis and their emplovees used the Unit for thelr own benefit without Plaintiffs’

1 authorization incloding using the shower at the Urdt,

28, After using the shower, the MGM Defendants and thelr employees did not turm off the

water and instead, left the shower numning on its hotiest ternperature and highest prossure. As a result of

- the MGM Defendants and their employee’s illegal entry into the Unit and failure to turn off the shower,

this resnlted in significant damage to the Unit

21, Thereatter, the MOM Defendants opened 2 claim with thetr insurer Fireman's
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LRI M. TRAN
ATTORMEY AT LAW

5538 Haslern Ave Las Vegas, Movada 89119
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185
18
17
18
19
20
21
22
23
24
25
26
27
28

| Fund Insurance Company (“FFIC™), Both the MOM Defendants and FFIC have refused to conduct any

repairs {0 Platr s Undt,
P

22. FFIC informed Plainkiffy that becawse there is mold damage, that the claim was not covered

| unider FFIC s insurance poliey.

23, Upon information and belief, there are widespread ncidents of the MGM Defendants and
their employees ilegally entering the Unit and other similar units at 143 ¥, Harmon Ave Lag Vegas,
Nevada 89109, and using the Unit and other units for their own benefits without authorization while
the owners grg away,

24, Upon information and belief, the MOM Defendants and their employees illegally entered
the Unit on numerous other sccasions and used the Unit for thelr benefit while Plaintiffs were not at the
Dt

25, Upon information and beliel, there 1s widespread mold damage of a different species
throughout the entire foor in which the Unit is located. The MGM Defendants have failed to maintain
the hotel/condominium by cleaning the mold.

FIRST CLAIM FOR RELIET
{Negligence against ol Defendanis)

26, Plaintiffs repeat and reatlege the allepations contained in Pavagraphs 1 through 25 as
though fully set forth berein,

27, Al Defendants owe a dity of reasonable care to Plaintiffs not to enter the Unit
without authorization.

28. Defondants breached this duty of care when they entered the Unit on or about November
26, 2015 and other cocasions and used the Unit for thelr own personal beneftt without Plaintiffs’
suthorization.

29, As a direct and proximate result of Defendamts” negligent actions, Plaintiffs sustained
damage to Plaintiffs’ Unit in the amount i excess of $10,000.00.

Page & of 1§

TRUST202




ERIC N TRAN
AITORNEY AT LAW
548 Hasterti Ave Las Yeges, Hevada $2119

Phone: {702) 248-9770, ext 2033

[

w2

+ though fully set forth herein,

1 Supreme Court held thet “when a defendant viclates a statute which was designed to prosect a class of

11 persons to which the plaintiff belongs, and thereby proximately causes ingury to the plaintiff) such 2

{1 botel room under ¢ircumstances which demonstrate the person’s intent to use or 1o allow the use of the

{1 device in the commission of a erime.

eommit an valawiul set.

SECOND CLAIM FOR RELIEF

{Negligenie Per Se against all Defendonis)

30. Plantifis repeat and reallege the allegations contained in Paragraphs 1 through 29 as

31. In Barues v, Delta Lines, Inc., 99 Nev. 688, 680, 659 P24 709, 710 (1982), the Nevada

violation constities negligence per se.”
]

52. NRS 205.500 prohibits the unlawful use of hotel rooms keys 1o gain entrance into 2

33. NRS 207200 prohibits the unlawil trespass upon land or building of snother with intent o

34. Plaintd¥s are the class of persons to-which NRS 205.900 and NRS 2007 200 was designed to
proteci.

35. The MGM Defendants owed a duty of safety and security to Plaintiffs by preventing the
ungithorized and illegal use of the clectronic key access card; and by preventing the unauthorized and
illegal entry by the MGM Defendants and thelr smplovees into Plaintitfs” Uit fo cormmit a erime.

36. The MGM Defendants and thelr employess breached this duty and committed a crime when
they Hlegally entered Plaintiffs” Unit to use the Unit for their own benefit,

37. The MGM Defendants’ failure to implement sirategies, polisies, and procedures lo prevent
their employess and others from gaining illegal aceess to the Unit amounts te negligence per se.

THIRD CLATM FOR RELIEF

(Respondeat Superior against ail Defendaris)

38, Plaimtiffs repeat and reallege the allegations contained in Paragraphs 1 through 37 as

Pags 7 of 1§
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BRI, TRAN
ATTORNEY AT LAW
5538 Eastern Ave Lag Vagus, Mavadn #2139

Phone; (702} 9486770, ext 2033

e B

e

3

"
12 |

13
14

15 H e . . : e _
HMOM employess, fatlure to review associated policies, failure to enforce statutory and hotel/

16

18
19
20
21
22
23
24
25
48

28

& s

11 though fully set forth herein.

39. The MGM Defendants owed a fduclary duty to Plaintiffs 1o, among other things, hire, train,

| and supervise emplovees so a8 fo protect Plaintifis” interests.

44, The MOM Defendants bad a duty to use reasonable care In the maining, supervisior, and

|i retention of its employees fo make sure thet the employees were fit for their respective positions and

roles.

41, The MOM Defendants were required to supervise the actions of #s emplovees, agents, and

|| répresentatives, including Does I-X employees to ensure that these employess protect the interest of

H MGM’s residents including Plaintiffs,

42. The MGM Defendants breached its duty of supervision over its employees, agents, and

 representatives to Plaintiffs by failing to provide the necessary training regarding protecting the safety,

security, and Unit iiterest of residents of MGMs condomininms.

43. The MGM Defendants’ failure to train, supervise, hive and/or require the training of

{condominium policies related to seouring a safe living environment resulted in injwies to Plaintiffs.

FOURTH CLAIM FPOR RELIEY

{Conversion againsé all Defendonts)

44, Plaintiffs repeat and reallege the allegations cotstained in Paragraphs | through 43 as
though fully set forth herein,

45, The MGM Defendants and their employees intentionaily and wrongfully exerted contral
and/or dominion over Plaintiffs” Unit when they ilfegally entered Plaintiffs’ Unit

46. The MGM Defendants and their exoployess intentionally and wrongfully dented PlaintifT’s
rightful use and enjoyment of the Unit

47, The MGM Defendants and thelr employees’ actions cavsed damage to Plaintiffs Unitin
excess of $103,000.00.

Page §of 18
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ATTORNEY AT LAW
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5538 Eastern Ave Laz Vg
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18 |

18

20 |

21

22
25 1 where the Unit is focated including, but not limited to, keeping the vomumeon areas free of mold. The
24 | 1

25
| where the Urnit 1s located.

28

27 |
28 |

snedn.

b
B

FIFTH CLAIM FOR RELEIF

{Trespuss apainst ol Defendants)
48. Plaindiffs repeat and reallege the allegations contgined in Paragraphs 1 through 47 as
though fully set forth herein,
49, The MGM Defendants and their eneployees intentionally and wrongfully entered Plaintiffs’

Unit with intent {o comunit 2 crime when they illegally entered Plaintiffs’ Unit on or abowt Movember

1126, 2015 and other oceasions with the indent to use the Unit for their own benefit.

30, The MGM Defendants and their emiplovees intentionally and wrongfully entered the

| Unit and remained on the Unit despite not having anthorization from Plainiiffs and despite the “Do Not

|i Disturb” sign being illurninated from the electronic panel.

SIXTH CLAIM FOR RETIEF

Breach of Contract against ol Deferndants)
5 7

51. Plaimiffs repeat and reallege the allegations contained in Paragraphs 1 thvough 50 as

though fully set forth herein,
18

17 |

52. A contract existed between Plamtiffs and the MGM Defendants on the date of the
53, The MGM Defendants owed contractual duties to Plaintifls including a duty that the MGM

Defendants would be provided limited access 1o the Unif for legal purposes. The MGM Defendants

1 breached their duties by allowing their employees Does 1-X to enter the Unit for illegal purposes.

54, The MGM Defendants owed contractual duties to maintain and repair the common areas
MGM Defendants breached this duty of failing to clean and repair the existing mold on the entive foor

55. As g result thereof, Plaintiffs have been damaged in an amounnt in excess of $10,000.00.

S8, Plaintiffs have been compelled to retain the services of an altorney to prosecute this action

Page @ of 19

TRUST205
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ATTORNEY ATLAW

5538 Engtem Ave Log Vegas, Meveda 89119

Blione: (102} 489770, ext 2033
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o

and are therefore entitled to reasonable attorney’s fees and costs incurred herein.

WHEREFORE, Plaintiffs pray for judgment against all Defendanis, on all claims for relief as

follows:

1. General damages i excess of $10,000.00;

2. Special damages in excess of $10,000.00;

3. Costs of sult Incurred including reasonable attorney’s fes; and
4, For such other relief as the Court deews just and proper.
DATED thds 10th day of June, 2016, P 3
g ;
o MY e
By s LAY [ W4V G AV S

ERIC N, TRAN }

Nevada Rar No. 118787

5538 §, Eastern Ave

Las Vegas, Nevada 89119

Telephone: (702) 948-9770, Bxt. 2032
Fax: (815} 330-2830

E-Mail: Erie. Tran@SioAmiso.com
Attorney for Plointifs
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SUMM CLERK OF THE COURT
CHSTRICTY CQURT
SLARK COUNTY, NEVADA

145 £AST HARMON [ TRUST, ANTHONY TAN
AS TRUSTEE OF THE 145 EAST HARMON H

TRUST, Case Noo A-18-733784-C
Dapt. Noo Xi
Plaimtift,
Vs,
SUMMONS

MGM RESORTS INTERNATIONAL, MGM
GRAND  CONDOMINILMS, LLG;  THE
SIGNATURE CONDOMINIUMS, LG
SIGNATURE  TOWER I, LG THE
RESIDENCES AT MGM GRAND- TOWER A
OWHNERS ASSQOUIATION, LLG, DOES T -X

Defendants.

NOTICE! YOU HAVE BEEN SUED. THE COURT MAY DECIDE AGAINST YOU WITHOUT YOUR
BEING HEARD UNLESS YOU RESPOND WITHIN 20 DAYS, READ THE INFORMATION BELOW,

SIGNATURE TOWER |, LLC

T THE DEFENDANT(S): A oivil Complaint has been filed by the Plaintiff against you for the
retiaf st forth in the Complaint,

1. Hyou intend o defend this lawsul, within 20 days afier this Summons s served on you,
exclusive of the day of service, you must do the following:

a. File with the Clerk of this Courl, whose address is shown below, a formal written
responses 10 the Complaint in accordance with the nules of the Court, with the appropriate
filing fee,

b, Serve a copy of vour response upon the attorngy whoss name and address is shown
pelow,

2. Unless vou respond, vour default wilt be entetad upon application of the Plaintff and this
Courl may enter a judgment against vou Tor the relie! demanded in the Complaint, which
cotd result in the teldng of money or properly of othey relief requested in the Complaint.

3. [f you intend 1o seek the advice of an attorney In this matier, you should do so gromptly
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so that your response may be fliled on tims.

4, The Siate of Nevada, Hs political subdivigions,

sgencies, officers, employees, board

members, commission members and legislators, each have 45 days after service of this

Summons within which to file aiy Answer or other responsive pleading to the Compiaint.
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Mame: Eric N. Traa
Aﬁﬁﬁm . Bhay 3 rastem Ave

By:

City/State/Zip: Las Vegas, Nevada 89”-1@

Teie:}haae (70219489770, ext 2083

Attorney for___ Rlaintify
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DISTRICT COURT
CLARK COUNTY, STATE OF NEVADA

145 EAST HARMON I TRUST,
ANTHONY TAN AS TRUSTEE OF THE
145 EAST HARMON Il TRUST

AMENDED

AFFIDAVIT OF SERVICE

Platntiff,

S IR T
Dept. X
MGM RESORTS INTERNATINAGL ;
MOM GRAND CONDORMINIUMS, LLT;
THE SIGNATURE CONDOMINIUMS, LLG;
SIGNATURE TOWER §, LLC
THE RESIDENCE AT MGM GRAND TOWER
A CVWHNERS ASSOCIATION, LLS: DOES 1-X
Defendantis)

i et ot e et Tewnt mae’ mast vt et Mewwet Sowet oyt et R

Lase No. A-16-733764-C

MARTIN DRUCKMAN 1D 1139578, being duly sworn says: That at all times herein affiant wasand is @
citizen of the United States over 18 years of age, not a party o or intarested in the proceeding in which

this affidavit is made.

That affiant received 1 Summons and Complaint for'The Signature Tower |, LLC, on the 13" day of June,
2016 and served the same on the 14" day of luna, 2016 by delivering and leaving a copy with Francis
Garcia, the Office Manager of C5C Services of Nevada, Inc. the resident agent for the above company,
and authorized Yo accept service for The Signature Tower |, LLC. at 2215-8 Renaissance Dr. Las Vegas,

Nevada 89119 at 2:38 pm.

Per NRS 53,045

MARTIN DRUCKMAN
PROCESS SERVERS, INC,
1736 E. Charleston Bivd. #333

(702) 643-2280 (Datel dune
NV State License No. 174/174a o

s

correct.

15,2016

[X

hMartin Dryckman

| declare under penalty of perjury under the law of
the State of Nevada that the foregoing is true and
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Electronically Filed
06/21/2016 10:12:21 AM

A b b

SLIMM CLERK OF THE COURT
DISTRICT COURT
GLARK COUNTY, NEVADA

145 FAST HARMON I TRUST, ANTHONY TAN
AS TRUSTEE OF THE 145 EAST HARMON H
TRUST, Case Mo A18733764-C
Dept, Noo X

Plaintify,

V.
SUMMONS

MOM RESORTS INTERNATIONAL; MGM
GRAND  CONDOMINIUME, U0 THE
SIGNATURE CONDOMINILMS, R R
SIGNATURE TOWER 1, LLG; THE
RESIDENCES AT MGM GHAND- TOWER A
OWNERS ASSOCIATION, LLG; DOES T -X,

Dafendants.

NOTICE! YOU HAVE BEEN SUED, THE COURT MAY DEGIDE AGAINST YOU WITHOUY YOUR
BEING HEARD UNLESS YOU RESPORD WITHIN 20 DAYS. READ THE INFORMATION BELOW,

THE SIGNATURE CONDOMINIUM, LLC

TO THE DEFENDANT(S): A civil Complaint has heen filed by the Plaintiff against you for the
ralief set forth in the Complaint.

1. Wyou intend t0 defend this awsull, within 20 days after this Sumimons is served on you,
gxciusive of the day of servige, you must do the following:

a. File with the Olerk of this Court, whose address is shown helow, a forimal written
response fo the Complaint in accordance with the rules of the Court, with the appropriste
fiting fea.

B, Serve & oopy of your response upon the atfomeay whose name and address s shown
balow.

2. Unless you respond, yvour default will be entered upon application of the Plaintiff and this
Court may enter 8 judgment adainst you for the relief demanded in the Complaint, which
couid result in the taking of money or property or other relief requested in the Complaint.

3. i you intend to seek the advice of an attornay in this matter, vou should do so prompily
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so that your response may be filed on time.

4. The State of Nevada, its political subdivisions, agencies, offivers, employess, board
rembers, oommission members and legislators, each have 45 days after service of this
Summons within which to file an Answer or other responsgive pleading to the Cem;;iaint;

Submitted By f‘f
e ;
§
;fg 4 s; 'f
Lﬂi A e é’ ‘{AM < -i.“ Mr
£ _
(Signature)

Name: ErieN. Tran _
Address:  BB38 8 Easter 1 Ave

By

City/State/Tip: Las Veaag Nevada BGI1G

Telephone: {7021 948- G770, ext 2033

Attorney for___ Plaintiff -

¥
t

STEVEND

GRIERSON

CLERK OF G@URT CLERKOE Tﬂ?“ COURT

{
H
] oo
Cd L T
£y { g

ra y
3 > ’
it

,j';‘-"’"a
B

'ﬁwaﬂy Cierk

Regional jusst;a}ﬁ-{f:ﬁn‘t&r
200 Lewis Avenue.

Las Vegas, Nevads. 89455 "
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DISTRICT COURT
CLARK COUNTY, STATE OF NEVADA

145 EAST HARMON 1 TRUST, AMEN SED
ANTHONY TAMN AS TRUSTEE OF THE AFF’QAVET OF SERWCE

145 EAST HARMON # TRUST

Plaintiff,
vE LT AsE NOUATIESTE3TEAC
Dept, X! '

MGM RESORTS INTERNATINAL ;

MGM GRAND CONDOMINILINS, LIS

THE SIGNATURE CONDOMINIUMS, LLG

SHGNATURE TOWER |, LIC

THE RESIDENCE AT MGM GRAND TOWER

& DWNERS ASSOCIATION, LIC: DOES 1
Defendantis)

e e T Ly Yy o P P

MARTIN DRUCKMAN ID 1139578, being duly sworn says: That at &l times herein affiant wasand is a
citizen of the United States over 18 vears of age, not a party ta or interested in the proceeding in which
this affidavit.is mads.

That afflant received 1 Summons and Complaint for Tha Signature Condominium, LLC, on the 13% day of
June, 2016 and served the same on the 14" day of June, 2016 by delivaring and leaving a copy with
Francis Garcia, the Office Manager of CSC Services of Nevada, Inc. the resident agent for the above
company, and authorized to accept service for The Signature Condominium, LLC. at 2215-B Renaissance
Dr. Las Vegas, Nevﬁﬁm}.g at 2:38 pm.

P
P ’)6? Aﬁh%?;m Per ?\xy?i:a 53.0%5: |
d.i{"‘" d T el : I dediare under penaity of perjury under the law of
the State of Nevada that the foregoing is true and
MARTIN DRUCKMAN corfect,
PROCESS SERVERS, INC.
1735 E. Charleston Blvd. #333 e
(702} 643-2280 (Date) June 15, 2086 o
NV State License No. 174/174a o 4,' L )
e /"" M}-‘;’;W @“T\ém
Il s ' : ll

[

Martin Druckman

TRUST212



)

) WOOD, SMITH, HENNING & BERMAN LLP
Atiomeys af Law

TE74 WEST LAKE MEAD BOULEVARD, SUITE 160

LAS VEGAS, NEVADA 89126-8844

TELEPHONE T02 2514100 ¢ Pax 702 251 6405

o 0 Oy e W D =

NN N e
® I 88 R BN REBOS ® 3 an =6 o =8

Electronically Filed
06/27/2016 04:12:11 PM

o m“&&m—

Janice M. Michaels CLERK OF THE COURT
Nevada Bar No. 6062

jmichaels hblaw.com

Elisa L. Wyatt

Nevada Bar No. 13034
ewyatt@wshblaw.com

Wood, Smith, Henning & Berman LLP
7674 West Lake Mead Boulevard, Suite 150
Las Vegas, Nevada 89128-6644

Telephone: 702 251 4100

Facsimile: 702 251 5405

Attomneys for Defendants, MGM Resorts
International and MGM Grand Condominiums,
LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

145 EAST HARMON Il TRUST, ANTHONY Case No. A-16-733764-C
TAN AS TRUSTEE OF THE 145 EAST Dept. No.: XI

HARMON II TRUST,
MGM RESORTS INTERNATIONAL AND
Plaintiffs, MGM GRAND CONDOMINIUMS, LLC'S

ANSWER TO PLAINTIFFES' FIRST
V. ED COMP

MGM RESORTS INTERNATIONAL; MGM
GRAND CONDOMINIUMS, LLC; THE
SIGNATURE CONDOMINIUMS, LLC;
SIGNATURE TOWER |, LLC; THE
RESIDENCES AT MGM GRAND - TOWER A
OWNERS' ASSOCIATION; and DOES I-X,

Defendants.

COMES NOW, Defendants, MGM RESORTS INTERNATIONAL and MGM GRAND
CONDOMINIUMS, LLC {collectively, hereinafier "Defendants") by and through their counsel, the
law firm of WOOD, SMITH, HENNING & BERMAN, LLP, and hereby answer and respond to
Plaintiffs' First Amended Complaint, as follows:

THE PARTIES

1. Answering Paragraphs 1, 2, 8 and 9 of Plaintiffs' First Amended Complaint, the

averments contained therein do not assert claims against Defendants; therefore no response is

required. To the extent said Paragraphs are determined to contain factual allegations made against

LEGAL:06142-1212/5977742.1 TRUST213




)

) WOOD, SMITH, HENNING & BERMAN LLP
Attomeya at Law

7674 WEST LAKE MEAD BOULEVARD, SUITE 160

LAS VEGAS, NEVADA B9126-8644
TELEPHONE 702 251 4100 ¢ Pax T02 251 5405

1 || Defendants, Defendants are without sufficient knowledge or information to form a belief as to the

2 || truth of the allegations therein, and therefore, deny each and every allegation contained therein.

3

O 0 N N

10
11

13
14
15
16
17
18
19
20
21
22

2. Answering Paragraph 3 of Plaintiffs' First Amended Complaint, Defendant MGM
Resorts International admits that it is a Delaware foreign corporation licensed in the State of Nevada.
As to the remaining allegations, Defendant MGM Resorts International is without sufficient
knowledge or information to form a belief as to the truth of the allegations therein, and therefore,
denies each and every allegation contained therein. Further, the averments contained therein do not
assert claims against Defendant MGM Grand Condominiums, LLC; therefore no response is required
from Defendant MGM Grand Condominiums, LLC. To the extent said Paragraph is determined to
contain factual allegations made against Defendant MGM Grand Condominiums, LLC, Defendant
MGM Grand Condominiums, LLC is without sufficient knowledge or information to form a beliefas

12 "to the truth of the allegations therein, and therefore, denies each and every allegation contained

therein.

3. Answering Paragraph 4 of Plaintiffs' First Amended Complaint, Defendant MGM
Grand Condominiums, LLC admits that it is a domestic limited liability company licensed in the State
of Nevada and Defendant MGM Resorts International is the ultimate parent corporation of Defendant
MGM Grand Condominiums, LLC. Further, Defendant MGM Resorts International admits that it is
the ultimate parent corporation of Defendant MGM Grand Condominiums, LLC. As to the remaining
allegations, Defendants are without sufficient knowledge or information to form a belief as to the truth
of the allegations therein, and therefore, deny each and every allegation contained therein.

4. Answering Paragraph 5 of Plaintiffs' First Amended Complaint, Defendant MGM
Resorts International admits that it is the ultimate parent corporation of The Signature Condominiums,

23 ||LLC. As to the remaining allegations, Defendant MGM Resorts International is without sufficient

24 || knowledge or information to form a belief as to the truth of the allegations therein, and therefore,

25 || denies each and every allegation contained therein. Further, the averments contained therein do not

26
27
28

assert claims against Defendant MGM Grand Condominiums, LLC; therefore no response is required
from Defendant MGM Grand Condominiums, LLC. To the extent said Paragraph is determined to
contain factual allegations made against Defendant MGM Grand Condominiums, LLC, Defendant

TRUST214
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LAS VEGAS, NEVADA 80125-6844
TELEPHONE TO2 261 4100 ¢ FAX 702 251 8405

) WOOD, SMITH, HENNING & BERMAN LLP
Attomeys et Lew
7674 WEST LAKE MEAD BOULEVARD, SUITE 150

2
3
4
5
6
7
8
9

10
11
12
13
14
15

16
{

17
18
19
20
21
22
23
24
25
26
27
28

1 " MGM Grand Condominiums, LLC is without sufficient knowledge or information to form a beliefas

to the truth of the allegations therein, and therefore, denies each and every allegation contained
therein,

3. Answering Paragraph 6 of Plaintiffs' First Amended Complaint, Defendant MGM
Resorts International admits that it is the ultimate parent corporation of Signature Tower I, LLC. Asto
the remaining allegations, Defendant MGM Resorts International is without sufficient knowledge or
information to form a belief as to the truth of the allegations therein, and therefore, denies each and
every allegation contained therein. Further, the averments contained therein do not assert claims
against Defendant MGM Grand Condominiums, LLC; therefore no response is required from
Defendant MGM Grand Condominiums, LLC. To the extent said Paragraph is determined to contain
factual allegations made against Defendant MGM Grand Condominiums, LLC, Defendant MGM
Grand Condominiums, LLC is without sufficient knowledge or information to form a belief as to the
truth of the allegations therein, and therefore, denies each and every allegation contained therein.

6. Answering Paragraph 7 of Plaintiffs' First Amended Complaint, Defendant MGM
Resorts International is without sufficient knowledge or information to form a belief as to the truth of
the allegations therein, and therefore, denies each and every allegation contained therein. Further, the
averments contained therein do not assert claims against Defendant MGM Grand Condominiums,
LLC; therefore no response is required from Defendant MGM Grand Condominiums, LLC. To the
extent said Paragraph is determined to contain factual allegations made against Defendant MGM
Grand Condominiums, LLC, Defendant MGM Grand Condominiums, LLC is without sufficient
knowledge or information to form a belief as to the truth of the allegations therein, and therefore,
denies each and every allegation contained therein.

4 Answering Paragraph 10 of Plaintiffs' First Amended Complaint, Defendants are
without sufficient knowledge or information to form a belief as to the truth of the allegations therein,
and therefore, deny each and every allegation contained therein.

/11
111
11
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)

) WOOD, SMITH, HENNING & BERMAN LLP
Attomeys & Law
7674 WEST LAKE MEAD BOQULEVARD, SUITE 150

LAS VEGAS, NEVADA 89128-6844
TELEPHONE T02 251 4100 ¢ FAX 702 251 5405

25
26
27
28

STATEMENT OF FACTS
8. Answering Paragraphs 11, 14, 15, 16, 17, 18, 21 and 25 of Plaintiffs' First Amended
Complaint, Defendants are without sufficient knowledge or information to form a belief as to the truth

of the allegations therein, and therefore, deny each and every allegation contained therein.

9. Answering Paragraphs 12, 13 and 22 of Plaintiffs' First Amended Complaint, the
averments contained therein do not assert claims against Defendants; therefore no response is
required. To the extent said Paragraphs are determined to contain factual allegations made against
Defendants, Defendants are without sufficient knowledge or information to form a belief as to the
truth of the allegations therein, and therefore, deny each and every allegation contained therein.

10.  Answering Paragraphs 19, 20, 23 and 24 of Plaintiffs' First Amended Complaint,
Defendants state that these Paragraphs contain purported legal conclusions and/or statements or
recitations of law, rather than allegations, and as such, no response is necessary. To the extent said
Paragraphs are determined to contain factual allegations made against Defendants, Defendants are
without sufficient knowledge or information to form a belief as to the truth of the allegations therein,
and therefore, deny each and every allegation contained therein.

FIRST CLAIM FOR RELIEF
(Negligence against all Defendants)

11.  Answering Paragraph 26 of Plaintiffs' First Amended Complaint, Defendants repeat
and reallege their answers to Paragraphs 1 through 25 of Plaintiffs' First Amended as if fully set forth
and incorporated herein.

12.  Answering Paragraphs 27, 28 and 29 of Plaintiffs' First Amended Complaint,
Defendants state that these Paragraphs contain purported legal conclusions and/or statements or

recitations of law, rather than allegations, and as such, no response is necessary. To the extent said

I Paragraphs are determined to contain factual allegations made against Defendants, Defendants are
without sufficient knowledge or information to form a belief as to the truth of the allegations therein,

and therefore, deny each and every allegation contained therein.
111
/11
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) WOOD, SMITH, HENNING & BERMAN LLP
Altomneys a1 Law
7874 WEST LAKE MEAD BOULEVARD, SUITE 150

LAS VEGAS, NEVADA 89128-8544
TELEPHONE T02 2514100 ¢ rax 702 251 5405
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SECOND CLAIM FOR RELIEF
(Negligence Per Se against all Defendants)

13.  Answering Paragraph 30 of Plaintiffs' First Amended Complaint, Defendants repeat
and reallege their answers to Paragraphs 1 through 29 of Plaintiffs’ First Amended as if fully set forth
and incorporated herein.

14.  Answering Paragraphs 31, 32, 33, 34, 35, 36 and 37 of Plaintiffs’ First Amended
Complaint, Defendants state that these Paragraphs contain purported legal conclusions and/or
statements or recitations of law, rather than allegations, and as such, no response is necessary. To the
extent said Paragraphs are determined to contain factual allegations made against Defendants,
Defendants are without sufficient knowledge or information to form a belief as to the truth of the
allegations therein, and therefore, deny each and every allegation contained therein.

THIRD CLAIM FOR RELIEF
(Respondeat Superior against all Defendants)

15.  Answering Paragraph 38 of Plaintiffs' First Amended Complaint, Defendants repeat

and reallege their answers to Paragraphs 1 through 37 of Plaintiffs' First Amended as if fully set forth

16 !1 and incorporated herein.

16.  Answering Paragraphs 39, 40, 41, 42 and 43 of Plaintiffs' First Amended Complaint,
Defendants state that these Paragraphs contain purported legal conclusions and/or statements or
recitations of law, rather than allegations, and as such, no response is necessary. To the extent said
Paragraphs are determined to contain factual allegations made against Defendants, Defendants are
without sufficient knowledge or information to form a belief as to the truth of the allegations therein,
and therefore, deny each and every allegation contained therein.

FOURTH CLAIM FOR RELIEF
(Conversion against all Defendants)

17.  Answering Paragraph 44 of Plaintiffs' First Amended Complaint, Defendants repeat

and reallege their answers to Paragraphs 1 through 43 of Plaintiffs' First Amended as if fully set forth

27 " and incorporated herein,

!
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18.  Answering Paragraphs 45, 46 and 47 of Plaintiffs' First Amended Complaint,
Defendants state that these Paragraphs contain purported legal conclusions and/or statements or
recitations of law, rather than allegations, and as such, no response is necessary. To the extent said
Paragraphs are determined to contain factual allegations made against Defendants, Defendants are
without sufficient knowledge or information to form a belief as to the truth of the allegations therein,
and therefore, deny each and every allegation contained therein,

FIFTH CLAIM FOR RELIEF
(Trespass against all Defendants)

19.  Answering Paragraph 48 of Plaintiffs' First Amended Complaint, Defendants repeat
and reallege their answers to Paragraphs 1 through 47 of Plaintiffs' First Amended as if fully set forth
and incorporated herein.

20.  Answering Paragraphs 49 and 50 of Plaintiffs' First Amended Complaint, Defendants
state that these Paragraphs contain purported legal conclusions and/or statements or recitations of law,
rather than allegations, and as such, no response is necessary. To the extent said Paragraphs are
determined to contain factual allegations made against Defendants, Defendants are without sufficient
knowledge or information to form a belief as to the truth of the allegations therein, and therefore, deny
each and every allegation contained therein.

S CLAIM FOR RELIEF
(Breach of Contract against all Defendants)

21.  Answering Paragraph 51 of Plaintiffs' First Amended Complaint, Defendants repeat
and reallege their answers to Paragraphs 1 through 50 of Plaintiffs' First Amended as if fully set forth
and incorporated herein.

22.  Answering Paragraphs 52, 53, 54, 55 and 56 of Plaintiffs' First Amended Complaint,
Defendants state that these Paragraphs contain purported legal conclusions and/or statements or
recitations of law, rather than allegations, and as such, no response is necessary. To the extent said
Paragraphs are determined to contain factual allegations made against Defendants, Defendants are
without sufficient knowledge or information to form a belief as to the truth of the allegations therein,
and therefore, deny each and every allegation contained therein.
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) WOOD, SMITH, HENNING & BERMAN LLP
Aflomeys at Law
7674 WEST LAKE MEAD BOULEVARD, SUITE 150
LAS VEGAS, NEVADA 80125-6644
TELEPHOME T02 251 4100 ¢ Fax, 702 261 5406
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AFFIRMATIVE DEFENSES
FIRST AFFIRMATIVE DEFENSE
The First Amended Complaint fails to state a claim upon which relief can be granted.
SEC! AFFIRMATIVE DEFENSE
Plaintiffs, by the exercise of reasonable effort and/or care, could have mitigated the amount of
damages alleged to have been suffered, but that Plaintiffs failed, neglected and refused, and continues
to fail and refuse to exercise a reasonable effort to mitigate their alleged damages.

THIRD AFFIRMATIVE DEFENSE

B BAREREF AR A BERLY AL B A im B

Plaintiffs have suffered no damages.

The relief sought by Plaintiffs is barred by the doctrine of unclean hands.
FIFTH AFFIRMATIVE DEFENSE
Plaintiffs' claims are not well grounded in fact and are not warranted by existing law or good
faith argument for the extension or modification of existing law but pursued only for the purpose of
harassment, unnecessary delay and the incurrence of needless cost of litigation to Defendants.
SIXTH AF TI NSE
At all times relevant to the First Amended Complaint, Defendants acted in a commercially
reasonable manner, dealing fairly and in good-faith, and acted without intent to inflict harm or
damage.
SEVENTH AFFIRMATIVE DEFENSE
Defendants are not legally responsible for the acts and/or omissions of those parties named
herein as fictitious DOES or named as any other entity.
EIGHTH AFFIRMATIVE DEFENSE
Defendants' actions in no way caused or contributed to the Plaintiffs' injuries and/or damages.
NINTH AFFIRMATIVE DEFENSE
Any damages which the Plaintiffs may have sustained by reason of the allegations contained in
the First Amended Complaint were proximately caused by the acts of persons other than Defendants
and, therefore, Plaintiffs are not entitled to any relief from Defendants.

TRUST219
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TENTH AFFIRMATIVE DEFENSE

Any damages suffered by the Plaintiffs were caused by an independent, superseding cause or
causes over which Defendants had no control or authority.
ELEVENTH AFFIRMATIVE DEFENSE

At all times relevant to the First Amended Complaint, Defendants acted pursuant to all of their
obligations, if any, and were justified or privileged in their actions.
TWELFTH AFFIRMATIVE DEFENSE
Plaintiffs' acts, omissions, negligence, and/or intentional misconduct made it impossible for
Defendants to perform their obligation, if any.
THIRTEENTH AFFIRMATIVE DEFENSE
If Plaintiffs suffered or sustained any loss, injury, damage or detriment, the same was directly
and proximately caused and contributed to by the conduct, acts, omissions, activities, carelessness,
recklessness, negligence, and/or intentional misconduct of Plaintiffs, thereby completely or partially
barring Plaintiffs' recovery herein.
FOURTEENTH AFFIRMATIVE DEFENSE
Any and all events, happenings, injuries, and damages alleged by Plaintiffs are the result of
force majeure.
FIFTEENTH AFFIRMATIVE DEFENSE
Plaintiffs have failed to join all necessary and indispensable parties to this lawsuit.
SIXTEENTH AFFIRMATIVE DEFENSE
Plaintiffs' claims are barred as a result of their prior wrongful conduct.
SEVENTEENTH AFFIRMATIVE DEFENSE

Plaintiffs have waived any rights they may have had to seek relief in this action.
EIGHTEENTH AFFIRMATIVE DEFENSE
The First Amended Complaint, and each and every claim for relief contained therein, is barred
by the applicable Statutes of Repose.
/11
[/
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NINETEENTH AFFIRMATIVE DEFENSE
The First Amended Complaint, and each and every claim for relief contained therein, is barred
by the applicable Statutes of Limitations.
TWENTIETH AFFIRMATIVE DEFENSE
Plaintiffs' unreasonable delay in advising Defendants of any claims Plaintiffs had in this action
bars and/or diminishes Plaintiffs’ recovery herein under the doctrines of estoppel, waiver, and/or

laches,

TWENTY-FIRST AFFIRMATIVE DEFENSE
Plaintiffs or other unknown third-persons or entities modified or altered the subject property,

without the knowledge or consent of Defendants, and such modification or alteration directly and
proximately caused the damages suffered by Plaintiffs, if any, thus barring Plaintiffs from any
recovery against Defendants.

TWENTY-SECOND AFFIRMATIVE DEFENSE
The First Amended Complaint, and each and every claim for relief contained therein, is barred

by the Statute of Frauds.
TWENTY-T AFFIRMATIVE DEFENSE

Any contracts, obligations or agreements as alleged in Plaintiffs' First Amended Complaint
have been entered into, any duty or performance owed or due by Defendants are excused by reason of
failure of consideration, waiver, breach of condition precedent, breach by Plaintiffs, impossibility of
performance, prevention by Plaintiffs, frustration of purpose and/or acceptance by Plaintiffs.

TWENTY-FOURTH AFFIRMATIVE DEFENSE
Any delay in performance of any contract, obligation or agreement was caused by the

" interference, action and/or inaction of Plaintiffs which bars Plaintiffs’ claim for damages and/or
" liquidated damages.
TWENTY-FIFTH AFFIRMATIVE DEFENSE
Defendants allege that Plaintiffs have waived their right to the relief sought in Plaintiffs’ First
Amended Complaint by virtue of their acts, conduct, representations and omissions which constituted
a breach of contract by Plaintiffs.
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TWENTY-SIXTH AFFIRMATIVE DEFENSE
Defendants have performed any and all obligations required by it pursuant to any agreements
with Plaintiffs.
TWENTY-SEVENTH AFFIRMATIVE DEFENSE
Plaintiffs have failed to satisfy one or more express or implied condition precedent to any

obligations allegedly owed to Defendants.
TWENTY-EIGHTH AFFIRMATIVE DEFENSE
Defendants have been required to retain the services of Wood Smith Henning & Berman, LLP,

to defend this action, and reasonable attorneys’ fees and costs of suit herein incurred should be
awarded therefore.
TWENTY-NINTH AFFIRMATIVE DEFENSE

Pursuant to Rule 11 of NRCP as amended, all possible affirmative defenses may not have been
alleged herein insofar as sufficient facts are not available after reasonable inquiry from the filing of
Plaintiffs' Amended Complaint. In the event further investigation or discovery in this case reveals the
applicability of any additional affirmative defenses, including but not limited to those affirmative
defenses enumerated to NRCP 8(c), Defendants reserve the right to specifically assert any such
defenses. The defenses contained in NRCP 8(c) are incorporated herein by reference for the specific
purpose of not waiving any such defenses.

WHEREFORE, Defendants pray as follows:

1. That Plaintiffs take nothing by their First Amended Complaint;
2. That Plaintiffs' First Amended Complaint be dismissed, in its entirety, with prejudice;
3. That Defendants be awarded their costs of suit incurred in defense of this action;
4. That Defendants be awarded their reasonable attorneys' fees as provided by the
applicable statute and/or rule; and
I
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9 For such other relief as this Court deems proper.

2 June 27, 2016
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CERTIFICATE OF SERVICE
I hereby certify that on this gj_)(:q;; of June, 2016, a true and correct copy of MGM
RESORTS INTERNATIONAL AND MGM GRAND CONDOMINIUMS, LLC'S ANSWERTO

PLAINTIFFS' FIRST AMENDED COMPLAINT was served by electronically filing with the

Clerk of the Court using the Wiznet Electronic Service system and serving all parties with an email-
address on record, who have agreed to receive Electronic Service in this action.

Eric N. Tran, Esq.

5538 S. Eastern Ave.
Las Vegas, NV 89173
Fax: 815-550-2830
eric.tran{@stoamigo.com
Attornev for Plaintiffs

WOOD, SMI’I’H, HENNING & BERMAN LLP

TRUST224
LEGAL:06142-1212/5977742.1 -12-




and insurance of the Shared Compoenents, all such charges to be fixed, established and collected
from time to time as herein provided. The Annual Charge, Transient Rental Fees, if any, Capital
Improvement Charge and Special Charge shall be a charge on the Residential Units and shall be
a continuing lien upon the Residential Unit against which each such charge is made and upon all
improvements thereon, from time to time existing. Each such charge, together with such interest,
costs and reasonable attorneys’ fees for the collection therecf as hereinafter provided, shall also
be the personal obligation of the person who is the Owner of such Residential Unit at the time
when the charge fell due and all subsequent Owners of that Unit until paid, except as provided in
Section 8.6 below. Reference herein to charges shall be understood to include reference to any
and all of said charges whether or not specifically mentioned. Each Unit shall be assessed the
fractional share of the Hotel Shared Costs as is set forth on Exhibit “I” attached hereto. Hotel
Shared Costs for each Residential Unit Owner shall be cqual to a fraction, whose numerator will
be one (1) for all Studio Suite Units and two (2) for all Single-Bedroom Units and whose
denominator will be seven hundred fifty-six (756). In addition to the Annual Charge, Transient
Rental Fees, if any, and Capital Improvement Charges which are or may be levied hercunder, the
Hotel Unit Owner shall have the right to collect reasonable reserves for the replacement of the
Shared Components and the furnishings and finishings thereof and to levy Special Charges
against an Owner(s) to the exclusion of other Owners for the repair or replacement of damage to
any portion of the Hotel Unit (including, without limitation, improvements, furnishings and
finishings therein) caused by the misuse, negligence or other action or inaction of a Residential
Unit Owner or his, her or its Family, agents, Transient Guests, Long-Term Guests and other
occupants of such Residential Unit Owner’s Unit. Any such Special Charge shall be subject to
all of the applicable provisions of this section, including, without {imitation, lien filing and late
charges and interest and, if allowed by law, foreclosure proccedings. Any Special Charge levied
hereunder shall be due within the time specified by the Hotel Unit Owner in the action imposing
such charge.

8.4. Commencement of Charges. The Annual Charge provided for in this
section shall commence on the Residential Units as determined by the Hotel Unit Owner in its
sole discretion, and for such subsequent year shall be imposed on a calendar year basis. The
Annual Charge shall be payable in advance in monthly installments, or in annual, scmi- or
quarter-annual installments if so determined by the Hotel Unit Owner (absent which
determination they shall be payable monthly). The charge amount (and applicable installments)
may be changed at any time by the Hotel Unit Owner from that originally stipulated or from any
other charge that is in the future adopted by the Hotel Unit Owner. The original charge for any
year shall be levied for the calendar year (lo be reconsidered and amended, if necessary, at any
appropriate time during the year), but the amount of any reviscd charge to be levied during any
period shorter than a full calendar year shall be in proportion to the number of months (or other
appropriate installments) remaining in such calendar year. The Hotel Unit Owner shall fix the
date of commencement and the amount of the charge against the Rcsidential Units for each
charge period, to the extent practicable, at lcast twenty (20) days in advance of such datc or
period, and shall, at that time, preparc a roster of the Residential Units and charges applicable
thereto which shall be kept in the office of the Hotel Unit Owner and shall be open to inspection
by any Owner. Written notice of the charge shall thereafter be sent to every Residential Unit
Owner twenty (20) days prior to payment of the first installment thereof, except as to Special
Charges. [n the event no such notice of the charges for a new charge period is given, the amount

GADATACORMOEITI00Docs CC & Rs-ToweeAl ) .k 2 1

Docket 75920 Document 2019-04568usT069



payable shall continue to be the same as the amount payable for the previous period, until
changed in the manner provided for herein.

8.5.  Tramsient Remtal Fees. As stated in Section 8.3 above, each Residential
Unit Owner, by acceptance of a deed to a Unit, whether or not it shall be so expressed in such
deed, is deemed to covenant and agree to pay 1o the Hotel Unit Owner all Transient Rental Fees,
if any, described in this Section 8.5. The Hotel Unit Owner may, in its solc discretion, charge
each Residential Unit Owner who permits the Transient Rental of such Owner’s Residential Unit
the fees set forth in Section 8.5(a) and 8.5(b} of this Declaration (cotlectively, “Transient Rentul
Fees™.

(a} Monthly Trunsient Rental Fee. In furtherance of the rights of the
Hotel Unit Owner to establish mandalory check-in procedures and other rules and regulations to
integrate Residential Unit Owners and their Transient Guests with the Hotel Unit and, among
other things, in order to offset the economic burden to be incurred by the Hotel Unit Owner in
permitling usage of the Hotel Unit by Transient Guests and the cstablishment of such procedures,
each Residential Unit Owner who permits a Transient Rental of that Owner’s Unit shall be
charged a monthly fee (the “Monthly Transient Rental Fee™) currently estimated at (i) Two
Hundred Dollars ($200.00) per month for cach Studio Unit rented to a Transicnt Guest, and (ii)
Two Hundred Fifly Dollars ($250.00) per month for each Single Bedroom Unit rented to a
Transient Guest. No later than fourteen (14) days prior to the beginning of each calendar quarter,
cach Residential Unit Owner desiring to permit Transient Rentals in his, her or its Unit at any
time during such calendar quarter shall inform the Hotel Unit Owner on a form provided by the
Hotel Unit Owner of the anticipated Transient Rental use and remit the applicable monthly
Transient Rental Fee in advance for each of the three (3) months in the current calendar quarter.
If a Residential Unit Owner destres to permit a Transicnt Rental but failed to inform the Hotel
Unit Owner of such anticipated use prior to the beginning of the current calendar quarter, the
Residential Unit Owner may permit Transient Rentals if, and only if, (A) the Residential Unit
Owner informs the Hotel Unit Owner of the Transient Rental not less than five (5) days prior to
the occupancy of the Transient Guest, and (B) remits the applicable Monthly Transicnt Rental
Fee for each of the three (3) manths in the current calendar quarter, regardless of how much time
remains in the current calendar quarter. Payment( of the Monthly Transient Rental Fee shall be a
precondition to use of a Residential Unit for Transient Rental purposes, usc of any other portion
of the Condominium Property by any Transient Guests, and access to any Hotel Related Scrvices
by any Transient Guest. The Monthly Transient Rental Fee may be changed by the Hote] Unit
Owner from time 1o time, in its sole discretion.

(b)  Daily Transient Rental Fee. The Hotel Unit Owner may require in
the Rules and Regulations that any Residential Unit Owner engaging in Transient Rentals allow
the Hotel Unit Owner to service his, her or its Unit for each day that the Unit is used as a
Transient Rental. The services provided by the Hotel Unit Owner may include housckeeping,
linen and other in-room services that are commonly furnished by a hotel. The Hotel Unit Owner
shali require that the Residential Unit Owner pay a fee for these services currently estimated at
85¢ for a Studio Unit and $75 for a Single Bedroom Unit, for each day a Residontial Unit is used
as a Transient Rental, which fee may be changed by the Hotel Unit Owner, in its sole discretion
(the “Daily Transient Rental Fee™).
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8.6. Effect of Non-Puyment of Charge; the Personal Obligation; the Lien,
Remedies of the Hotel Unit Owner. 1f the charges (or installments) provided for in this Section §
are not paid on the due date(s), then such charges (or nstallments) shall become delinquent and
shall, together with late charges, interest and the reasonablc cost of collection (including
attorneys’ fees) shall constitute a licn on the Residential Unit and all improvements thereon.
Except as provided in Section 8.7 to the contrary, the personal obligation of an Owner to pay
such charge shall pass to such Owner’s successors in title and recourse may be had against either
or both. If any installment of a charge 1s not paid within fifteen (15) days after the duc date, at
the option of the Hotel Unit Owner, a late charge not greater than the amount of such unpaid
installment may be imposed and the Hotel Unit Owner may bring an action at Jaw against the
Owner(s) personally obligated to pay the samc, may Record a claim of lien (as evidence of its
lien rights as hereinabove provided for) against the Residential Unit and all improvements
thereon, may foreclose the lien agazinst the applicable Residential Unit and all improvements
thereon, or may pursue one or more of such remedies at the same time or successively, together
with interest, late charges and attorneys’ fees and caosts actually incurred in preparing and filing
the claim of lien and the complaint, and prosecuting same. In the event a judgment is obtained,
such judgment shall include all such sums as above provided and attormeys’ fees actually
incurred together with the costs of the action, through all applicable appellate levels. Failure of
the Hotel Unit Owner (or any collecting entity) te send or deliver bills or notices of charges shall
not relieve Owners from their obligations hereunder. The Hotel Unit Owner shall have such
other remedies for collection and enforcement of charges as may be permitted by applicable law.
All remedies are intended to be, and shall be, cumulative,

8.7.  Subordination of the flotel Unit Owners Lien. The lien of the charges
provided for in this section shall be subordinate to (i) liens and encumbrances Recorded before
the Recordation of this Declaration, and (ii} @ Morlgagee in a first lien position on a Unit
Recorded before the charge sought to be enforced becomes delinquent; provided, however, that
any such Mortgage lender when in posscssion, and in the event of a foreclosure, any purchaser at
a forcclosure sale, and any such Morigage [ender acquiring a deed in licu of foreclosure, and all
persons claiming by, through or under such purchaser or Mortgage lender, shali hold title subject
1o the liability and lien of any charge coming due after such foreclosure (or conveyance in liew of
foreclosure). Any unpaid charge which cannot be collected as a lien against any Residential Unit
by reason of the provisions of this section shall be deemed to be a charge divided equally among,
payable by and a lien against all Residential Units, including the Residential Units as to which
the foreclosure (or conveyance in lieu of foreclosure) took place.

8.8.  Cuwrative Right. In the event (and only in the event) that the Hotel Unit
Owner fails to maintain the Shared Components as required under this Declaration, the
Association shall have the right to perform such duties; provided, however, that the Association
may only perform such duty afier thirty (30) days’ prior written notice to the Hotel Unit Owner
and provided that the Hotel Unit Owner has not effected curative action within said thirty (30)
day period (or if the curative action cannot rcasonably be completed within said thirty (30) day
period, provided only that the Hotel Unit Owner has not commenced curative actions within said
thirty (30) day period and thereafter diligently pursued same to completion). To the extent that
the Association must undertake maintenance responsibilities as a result of the Hotel Unit
Owner’s failure to perform same, then in such event, but only for such remedial actions as may
be necessary, the Association shall be deemed vested with the charge rights of the Hotel Unit
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Owner hercunder for the limited purpose of obtaining reimbursement from the Hotel Unit Owner
for the costs of performing such remedial work.

8.9.  Financial Records. The Hotel Unit Owner shall maintain financial books
and records showing its actual receipts and expenditures with respect to the maintenance,
operation, repair, replacement, alteration and insurance of the Shared Components, including the
then current budget and any then proposcd budget (the “Shared Components Records™). The
Shared Components Records need not be audiled or reviewed by a Certified Public Accountant.
The Shared Components Records shall at all times, during reasonable business hours, be subject
to the inspection ol any Member of the Association.

8.10. Hotel Unit Owner Consent; Conflict. The provisions of this Section 8
shall not be amended, modified or in any manner impaircd and/or diminished, directly or
indirectly, without the written consent of the Hotel Unit Owner. In the event of any conflict
between the provisions of this Section 8, and the provisions of any other Section of this
Declaration, the provisions of this Section 8 shall prevail and govern.

9. Use Restrictions. All of the Condominium Property shall be held, used and
enjoyed subject to the following limitations and restrictions and the exemptions of the Declarant
set forth in this Declaration.

9.1.  Qccupancy. Each Residential Unit shall be used as a residence only,
whether for permancnt, temporary or transient use, except as otherwise herein expressly
provided, and in accordance with all applicable county and state codes, ordinances and
regulations. The Hotel Unit may bc used for any lawful purpose. The provisions of this
Section 9.1 shall not be applicabte to Units uscd by the Declarant for model apartments, sales or
resales offices or management or administrative services. The rights of Residential Unit Owners
to use the Hotel Umt shall be limited 1o the extent granted in, and subject to the restrictions of,
Section 3.10(a), and the obligation for payment of the Assessments as set forth in Sections 7 and
8. It is contemplated (but without creating an obligation whatsoever) that in addition to use as a
typical haltway for pedestrian passage, the Hotel Unit will be utilized by the Hotel Unit Qwner in
such a manner as to provide hotel features for the Condominium, which may include (again
without obligation, and without limitation) housekeeping, room service, personal services, etc.

9.2, Parking. All vehicle parking shall be by valet only and subject to any
procedures, rules and regulations adopted (rom time to timec pursuant to this Declaration or the
Reciprocal Easement Agreement. One valet parking space will be available for each Residential
Unit within the Cendeminium Property or within another parking facility located near the
Condominium Property. Parking spaces wili not be assigned to a particular Residential Unit.
Any spaces in addition (o the one valet parking space available to each Residential Unit will be
on a “first come” basis.

9.3, Nuisances. No nuisances (as defined by the Hotel Unit Owner or
Association, as applicable) shall be allowed on the Shared Components, Common Elements or
Association Property, nor shall any use or practice be allowed which is a source of annoyance to
occupants of Units or which interferes with the peaceful possession or proper use of the Shared
Components, Common Elements and/or Association Property by its residents, occupants or
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Members. No activity specifically permitted by this Declaration, including, without limitation,
activities or businesses conducted from the Hotel Unit, shall be deemed a nuisance. Noises and
uses which are typically encountered in a hotel setting, including, but not limited to (i) transient
noise and guest or Owner traffic from passage through hallways; (ii) transient noise from other
Units; (i1i) opening and closing of doors; (iv) cleaning and/or provision of other Hotel Related
Services; and (iv) special events taking place in the Hotel Unit Shared Components or the MGM
Grand Hotel shall not be deemed a nuisance, as such noises and/or uses are deemed to be
common and accepted occurrences in a hotel setting. In addition, any noises and uses associated
with the use or operation of the monorail adjacent to the Condominium Property shall not be
deemed a nuisance. Normal construction activities shall not be considered to violate the terms
and conditions of this Section 9.3. By accepting a deed to a Residential Unit, a Residential Unit
Owner acknowledges that the Condominium Property is adjacent (o a hotel/casino and that noise,
lights and odors common to commercial activities, as well as construction activities, may exist
on or near the Condominium Property, at any time and from time to time. New hotel/casino
developments may be constructed and existing hotels and casinos may undergo reconstruction
from time to time, and such work may cause periods of extra noise, earth vibration and dust, as
well as reconfiguration of landscaping, parking and other developments.

94.  Weight and Sound Restriction. Subject to Section 9.20 of this Declaration,
hard and/or heavy surface floor coverings, including, without limitaticn, tile, marble, wood or the
like, may not be installed in any part of a Residential Unit without the consent of the Hotel Unit
Owner. Furthermore, the Residential Unit Owner must ensure that a sound control underlayment
system is used, which system must be approved by the Hotel Unit Owner. The installation of the
foregoing insulation materials shall be performed in a manner that provides proper mechanical
isolation of the flooring materials from any rigid part of the building structure, whether of the
concrete subfloor (vertical transmission) or adjacent walls and fittings (horizontal transmission)
and must be installed prior to the Residential Unit being occupied. Also, the instaliation of any
improvement or heavy objcct must be submitted 1o and approved by the Hotel Unit Owner, and
be compatible with the overall structural design of the building, The Hotel Unit Owner may
require a structural engineer to review certain of the proposed improvements, with such review
to be at the Owner’s sole expense. Owners will be held strictly liable for violations of these
restriclions and for all damages resulting therefrom and the Hotel Unit Owner has the right 1o
require immediatc removal of violations. Each Owner, by acceptance of a deed or other
conveyance of their Unit, hercby acknowledges and agrees that sound transmission in a high-rise
building such as the Condominium is very difficult to control, and that noises from adjoining or
nearby Units and or mechanical equipment can often be heard in another Unit. The Declarant
does not make any representation or warranty as to the level of sound transmission between and
among Units and the other portions of the Condominium Property, and each Unit Owner hereby
waives and expressly releases any such warranty and claim for loss or damages resulting from
sound transmission,

9.5.  Signs. Except as provided to the Declarant under this Declaration, no
sign, poster, billboard, advertising device or other display of any kind shall be displayed without
the pre-approval of the Hotel Unit Owner.

9.6.  Antennas, Satellite Dishes. To the exlent permitied by applicable law, no
Owner may install any antenna, satellite dish or other transmitting or receiving apparatus in or
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upon his, her or its Unit (and/or areas appurtenant thereto), without the prior written consent of
the Hotel Unit Owner.

9.7.  Unsightly Articles. No unsightly articles shall be permitted to remain
upon or within any Unit, Shared Component or Common Elements so as o be visible from any
other portion of the Condominium Property.

98,  Pets. Except for fish, there shall be allowed no more than two (2)
household pets in a Residential Unit with an aggregate weight not to exceed eighty (80) pounds;
provided, however, that said pets may consist only of dogs, cats, fish and/or birds and may not be
kept, bred, or maintained for any commercial purpose and do not become a nuisance or
annoyance to neighbors. All pets must be registered and approved in writing by the Hotel Unit
Owner, which Hote! Unit Owner’s approval may be given or withheld in the sole discretion of
the Hotel Unit Owner. Residential Unit Owners must immediately pick up all solid waste of
their pets and dispose of such waste appropriately. All individual pets, including cats, must be
leashed at all times when outside a Unit. No pets may be kept on patio areas or on batconies of
any Residenttal Units when the Residential Unit Owner is not in his, her or its Residential Unit.
No reptiles or other forms of wildlife shall be kept in or on the Condominium Property
(including Residential Units). Violations of the provisions of this Section 5.8 shall entitle the
Hotel Unit Owner to all of its rights and remedies, including, but not limited to, the right to fine
Unit Owners (as provided in any applicable rules and regulations) and/or to require any pet to be
permanently removed from the Condominium Property. Noetwithstanding the foregoing, prior to
the installation of a fish tank exceeding fifty-five (55) gallons, a Residential Unit Owner must
deliver plans for such tank to the Hotel Unit Owner for its written approval, which approval may
be withheld in the Hotel Unit QOwner’s sole discretion.

99.  Hotel Related Service. The Hotel Unit Owner shall have the exclusive
right (but not the obligation) to provide Hotel Related Services for a fee to be determined from
time to time in the Hotel Unit Owner’s sole discretion. In the event the Hotel Unit Owner or an
Affiliate of the Hotel Unit Owner does not provide a Hotel Related Service, Unit Owner may
obtain such services from a party unrelated to Hote) Unit Owner or an Affiliate of Hotel Unit
Owner; provided, however, lhat all unrelated parties providing such services must comply with
any rules and regulations set by the Hotel Unit Owner and all applicable federal, state and local
laws.

9.10. No Improper Uses. No improper, offensive, hazardous or unlawful usc
shall be made of the Condominium or Association Property or any part thereof, and all valid
laws, zoning ordinances and regulations of all governmental bodics having jurisdiction thereover
shall be observed. Violations of laws, orders, rules, regulations or requirements of any
governmental agency having jurisdiction thereover, relating to any portion of the Condominium
and/or Association Property, shall be corrected by, and at the sole expensc of, the party obligated
to maintain or repair such portion of the Condominium Property, as elsewhere herein set forth,
Notwithstanding the foregoing and any provisions of the Governing Documents, the Association
and the Hotel Unit Owner shall not be liable to any person(s) for its failure to enforce the
provisions of this Section 9.10. No activity specifically permitted by this Declaration shall be
deemed to be a violation of this section.
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9.11.  Transient Rentals or Long-Term Rental. It is intended that the Units may
be used for Transient Rentals and Long-Term Rentals. As such, the rental of Units or portions
thereof shall not be subject to the approval of the Association and/or any other limitations, other
than as expressly provided herein. Each occupant of a Residential Unit, including, without
limitation, a Transient Guest or Long-Term Guest shall comply with the covenants, terms,
conditions and restrictions of this Declaration (and all Exhibits hereto) and with any and all rules
and regulations adopted by the Hotel Unit Owner and/or Association, as applicable, from time to
time, including, without limitation, any and all regulations and/or procedures adopted by the
Hotel Unit Owner regarding mandatory check-in for Owners, Transient Guests, Long-Term
Guests, or other occupants of a Residential Unit, as applicable, coordination of charging
privileges and other matters reasonably necessary to allow Owners, Transient Guests, Long-Term
Guests, or other occupants of a Residential Unit, as applicable, to be well integrated into a
unified structure and operation. The Unit Owner will be jointly and severally liable with the
Association and/or the Hotel Unit Owner for any amount which is required by the Association
and/or the Hotel Unit Owner to repair any damage to the Common Elements, the Hotel Unit
and/or the Shared Components resulting from acts or omissions of Transient Guests, Long-Term
Guests, or other occupants of a Residential Unit, as applicable (as determined in the sole
discretion of {i) the Association as to Common Elements or (ii) the Hotel Unit Owner as to the
Hotel Unit or Shared Components) and 1o pay any claim for injury or damage to property caused
by the negligence of the Transient Guests, Long-Term Guests, or other occupants of a Residential
Unit, as applicable, and Special Charges or Assessments may be levied against the Unit therefor.
All rentals are hereby made subordinate to any lien filed by the Association or the Hotel Unit
Owner, whether prior or subsequent to such lease. Notwithstanding the foregoing, all Transient
Rentals shall be subject to the terms and conditions of Section 8 of this Declaration.

9.12.  Exterior Improvements. Without limiting the generality of Section 9.20
hercof, but subject to any provision of this Declaration specifically permitting same, no Unit
Owner shall causc anything to be affixed or attached to, hung, displayed or placed on the exterior
walls, doors, balconies or windows of the Building (including, but not limited to, awnings, signs,
storm shutters, screens, window tinting, furniture, fixtures and equipment), without the prior
written consent of the Hotel Unit Owner.

9.13.  Hotel Unit Owner Access to Units. In order to facilitate access to Units by
the Hote} Unit Owner for the purposes enumerated in Section 3.10 and 4.3 hereof, it shall be the
responsibility of all Residential Unit Owners to deliver a set of keys (or access card or code, as
may be applicable) to their respective Residential Units to the Hotel Unit Owner to use in the
performance of 1ts functions. No Residential Unit Owner shall change or modify in any way the
locks to lus, her or its Residential Unil under any circumstances. The Hote! Unit Qwner shall
have the right lo adopt reasonable rcgulations from time to time regarding access control and
check-in, check-out procedurcs which shall be applicable to Residential Unit Owners, their
Families, agents, Transient Guests, Long-Term Guests, and other occupants of their Residential
Units.

9.14. Storage on Balconies/Terraces. No equipment, materials or other items
shall be kept or stored on any balcony or terrace area of the Condominium, including but not
limited to towels, clothing, bicycles. The foregoing shall not prevent, however, placing and
using patio-type fumiture m such arcas if same are normally and customarily used for a
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residential balcony or terrace area, but all such patio furiture, planters and othcrs must be
reasonably acceptable to the Hotel Unit Owner. In the event of any doubt or dispute as to
whether a particular item is permitied hereunder, the decision of the Hatel Unit Owner shall be
final and dispositive. In no event shall any barbeque or other cooking devices be utilized on any
balcony or terrace area of the Condominium.

9.15.  Effect on Declurant. Subject to the following exceptions, the restrictions
and limitations set forth in this Section 9 shall not apply to the Declarant nor to Units owned by
the Declarant,

9.16. No Further Subdivision; Timesharing, Exchange Programs. No non-
Declarant Owner may further subdivide a Unit without the prior written approval of the Hotel
Unit Owner; provided, however, that nothing in this Section 9 shall be decmed to prevent an
Owner from, or require the approval of the Hotel Unit Owner for (1) selling a Unit; or (ii)
transferring or selling any Unit to more than one (1} Person to be held by them as tenants in
common, joint tenants, tenants by the entirety or as community property; or (ili) the leasing or
renting by any Owner of all of such Owner’s Unit in accordance with the provisions of the
Govemning Documents. The Declarant hereby expressly reserves the right to replat or subdivide
any Unit or Units owned by the Declarant. No Unit shall be made subject ta any type of
timesharing, fraction sharing, exchange program or other similar program whereby the right to
exclusive use of the Unit rotatcs among other Owners or members of the program on a fixed or
floating time schedule over a period ol time.

8.17. Air Conditioning Units. No window air conditioning unit may be installed
in a Unit.

9.18. Relief; Warranties. The Hotel Unit Owner and/or the Association shall
have the power, but not the obligation, to grant relief in particular circumstances from the
provisions of specific restrictions contained in this Section 9 for good cause, APPLICABLE
WARRANTIES OF THE DECLARANT, IF ANY, MAY BE VOIDED BY VIOLATION OF
THESE RESTRICTIONS.

9.19. Sale of Unit 10 Prospective Purchaser. Upon entering into an agreement
for the sale of a Unit, a non-Declarant Owner shall provide written notice to the Board and the
Hotel Unit Owner, or such party’s respective designeces, of the sale agreement and fumish the
names of the prospective purchaser and both parties’ real estate brokers and/or agents, including
the brokers and/or agents’ telephone numbers., Within five (5) business days of rcceipt of a
prospective Purchaser’s name and address, the Association, or its designee, shall either deliver in
person or forward, by certified, registered mail to the prospective Purchaser, a copy of the
Govemning Documents, a receipt for the Goveming Documents (in a form to be determined by
the Association), and a return envelope, postage pre-paid, for returm of the receipt. Furthermore,
a non-Declarant Owner shall inform, and shall cause the Purchaser to inform, the Hotel Unit
Owner and the Board when the parties have closed the sale of the Unit. The Hotel Unit Owner
and the Board shall have the right to charge a non-Declarant Owner a reasonable fee for the
processing of sales of Units, including, but not limited to, the costs associated with the copying
and delivery of the Governing Documents to a prospective Purchaser.
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9.20. Additions, Alterations of Improvemenis by Residential Unit Owners.

(a) General. Subject to Section 8.5 hereof, if a Residential Unit
Owner selects the standard decorations and improvement package (the “Standard Package’)
offered by the Declarant at the time of purchase, the Residential Unit Owner will be eligible to
use his, her or its Residential Unit as a Transient Rental. If a Residential Unit Owner satisfies the
conditions described above, in order to maintain ¢ligibility, a Residential Unit Owner shall make
no addition, alteration or improvement to the Unit, including, but not limited to, painting,
decorating of any nature, installation of floor coverings, planters, electrical wining, machinery,
air conditioning units or installation of fixtures of personal property of any kind which, in the
sote and exclusive determination of the Hotel Unit Owner, cause the Unit’s appearance to differ
from those Units with the Standard Package, in which no additions, alterations or improvements
have been made.

(b}  Consent of the Board of Directors and Hotel Unit. No Residential
Unit Owner (other than the Declarant) shall make any addition, alteration or improvement in or
to the Common Elements or the Association Property, without the prior writtcn consent of the
Board of Directors. The Board shall have the obligation to answer, in writing, any written
request by a Residential Unit Owner for approval of such an addition, alteration or improvement
within thirty (30) days after such request and al! additional information requested is received,
and the failure to do so within the stipulaled time shall constitute the Board's consent. The Board
may condition the approval in any manner, including, without limitation, retaining approval
rights of the contractor to perform the work. The proposed additions, alterations and
improvements by the Residential Unit Owners shall be made in compliance with all laws, rules,
ordinances and regulations of all governmental authorities having jurisdiction, and with any
conditions imposed by the Association with respect to design, structural integrity, acslhetic
appeal, construction details, licn protection or otherwise, Further, no alteration, addition or
improvement may be made to the Shared Components by any Residential Unit Owner which in
any manner affects the Hotel Unit without the prior written consent the Hotel Unit Owner (which
consent may be withheld in its sole discretion). A Residential Unit Owner making or causing to
be made any such additions, alterations or improvements agrees, and shall be deemed to have
agreed, for such Owner, and his heirs, personal representatives, successors and assigns, as
appropriate, to hold the Association, the Declarant, the Hotel Unit Owner and all other Unit
Owners harmless from and to indemnify them for any liability or damage to the Condominium
Property, Association Property, the Hotel Unit and/or the Shared Components and expenses
arising therefrom, and shall be solely responsible for the maintenance, repair and insurance
thereof from and after that date of installation or consiruction thereof, The rights of review and
approval of plans and other submissions under this Declaraticn are intended solely for the benefit
of the Association and the Hotel Unit Owner. Neither the Declarant, the Association, the Hotel
Unit Qwner, nor any of its officers, directors, employees, agents, contractors, consultants or
attormeys shall be liable to any Owner or any other person by rcason of mistake in judgment,
failure to point cut or correct deficiencies in any plans or other submissions, negligence, or any
other misfeasance, malfeasance or non-feasance arising out of or in connection with the approval
or disapproval of any plans or submissions. Anyonc submitting plans hereunder, by the
submission of same, and any Owner, by acquiring title to same, agrees not to seck damages from
the Declarant, the Association and/or the Hotel Unit Owner arising out of the Association's or
Hotel Unit Owner’s review of any plans hereunder. Without limiting the generality of the
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foregoing, the Assaciation and Hotel Unit Owner shall not be responsible for reviewing, nor shall
its review of any plans be deemed approval of, any plans from the standpoint of structural safety,
soundness, workmanship, materials, usefulncss, conformity with building or other codes or
industry standards, or compliance with governmental requirements. Further, each Qwner
(including the successors and assigns) agrees to indemnify and hold the Declarant, the
Association and the Hotel Umit Owner harmless from and against any and all costs, claims
(whether rightfully or wrongfully asserted), damages, cxpenses or liabilities whatsoever
(ncluding, without limitation, reasonable attorneys’ fees and court costs at all trial and appcliate
levels), arising out of any review of plans hereunder. The foregoing provisions requiring
approval shall not be applicable to the Hotel Unit and/or to any Unit owned by the Declarant.

(<) Improvements, Additions or Alterations by Declarant or the Hotel
Unit Owner. Anything to the contrary notwithstanding, the foregoing restrictions of this Scction
9.20 shall not apply to Declarant-owned Units, nor to the Hotel Unit. The Declarant shall have
the additional right, without the consent or approval of the Board of Directors or other Unit
Owners, but without obligation, to (i) make alterations, additions or improvements, structural and
non-structural, interior and exterior, ordinary and extraordinary, in, to and upon any Unit owned
by it (including, without limitation, the removal of walls, floors, ceilings and other structural
portions of the Improvements), and (ii) expand, alter or add to all or any part of the recreational
facilities. Similarly, the Hotel Unit Owner shall have the additional right, without the consent or
approval of the Board of Directors or other Unit Owners, but without obligation, to make
alterations, additions or improvements, structural and non-structural, interior and exterior,
ordinary and extraordinary, in, to and upon the Hotel Unil (including, without limitation, the
remaval of walls, floors, ceilings and other structural portions of the Improvements), and to
expand, alter or add to all or any part of the recreational facilities contained within the Hotel
Unit. Any amendment to this Declaration required by a change made pursuant to this Secction
9.20 shall be adopted in accardance with Section 14.1(c); provided, however, that the exercisc of
any right by the Declarant pursuant to clause (ii) of this Section 9.20(c) shall not be deemed to be
a material amendment.

9.21.  Open Flame Prohibition. Any open flames within a Residential Unit or on
the balconies or terraces adjacent to Residential Units are expressly prohibited.

10, Insurance.
1.1, Policies to be Obtained by Residential Unit Owners.

(a) Required Policies. Not later than the time of the conveyance of a
Residential Unit to 2 Residential Unit Owner, such Residential Unit Owner shall be responsible
to maintain, to the extent reasonably available, insurance coverage for the property lying within
the boundaries of the Residential Unit, including, but not limited to, insurance covering the
Improvements and the Owners’ personal liability, and for any other risks not otherwise insured in
accordance herewith. Each Residential Unit Owner shall, throughout the term of this
Declaration, maintain at its sole expensc a policy or policies of liability insurance with limits of
not less than One Million Dollars ($1,000,000) combined single limit for injury or death to
person or damage to property accruing in the Residential Unit Owner’s Unit. Except as
specifically provided herein, the Hotel Unit Owner shall not be responsible to Residential Unit
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Owners to obtain insurance coverage upon the property lying within the boundaries of their
Residentiai Unit.

(b Named Mmsured. The Hotel Unit Owner, the Association, and the
holders of any Mortgage on a Unit (or any leasehold interest therein) shall be deemed additionai
insureds on the policies of any Residential Un:t Owner.

(c) Copies to Hotel Unit Owners. One copy of each insurance policy,
or a certificate evidencing such policy, and all endorsements thereto, shall be furnished to the
Hote! Unit Owner. Copies or certificates shali be furnished not less than ten (10) days prior to
the beginning of the term of the policy, or net fess than ten (10) days prior to the expiration of
each preceding policy that is being renewed or replaced, as appropriate.

10.2. Policies to be Obtained by the Hotel Unit Owner. The Hotel Unit Owner
shall maintain insurance covering the following:

(a) Casualty. The Shared Componenis, together with all fixtures,
building service equipment, personal properly and supplies constituting the Sharcd Components
(collectively, the “/nsured Propern’”), shall be insured in an amount not less than 80% of the
actual cash value at the time the insurance is purchased and at each renewal date after application
of any deductible, excluding foundation and excavation costs. Notwithstanding the foregoing,
the Insured Property shall not include, and shall specifically exclude, the Residential Units, the
portions of the Hotel Unit which are not part of the Shared Components, if any, and all furniture,
furnishings, Unit floor coverings, wall coverings and ceiling coverings, other personal property
owned, supplied or installed by Residential Unit Owners or other occupants of a Residential
Unit, and all electrical fixtures, appliances, air conditioning and heating equipment and water
heaters to the extent not pari of the Shared Components. Such policies may contain reasonable
deductible provisions as determined by the Hotel Unit Owner. Such coverage shall afford
protection against loss or damage by fire and other hazards covered by a standard extended
coverage endorsement, and such other risks as from time to time are customarily covered with
respect to buildings and improvements similar to the Insured Property in construction, location
and use, including, but not limited to, vandalism and malicious mischief.

(b)  Liubility. Comprehensive liability coverage, including death,
bodily injury and property damage, general public liability and automobile ligbility insurance,
including insurance for medical payments, arising out of or in connection with the use,
ownership and maintenance of the Insurcd Property, with such coverage as shail be required by
the Hotel Unit Owner, and with a cross liability endorsement to cover liabilities of the Owners as
a group to any Owner, and vice versa.

(c) Workers Compensation.  Worker’s Compensation and other
mandatory insurance, when applicable, to the extent applicable to the maintenance, opcration,
repair or replacement of the Shared Components.

(d)  Additional Insurance. Such other insurance shall be obtained as
the Hotel Unit Qwner shall determing from time to time to be desirable in connection with the
Shared Components.
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When appropriate and obtainable, each of the foregoing policies shall waive the insurer’s right
to: (i) as to property insurance policies, subrogation against the Hotel Unit Ownmer, the
Association and against the Owners individually and as a group; {ii) to pay only a fraction of any
loss in the event of coinsurance or if other insurance carriers have issued coverage upon the saime
risk; and (iii) avoid hability for a loss that is caused by an act of thc Hote! Unit Owner (or any of
its employees, contractors and/or agents), one or more Owners or as a result of contractual
undertakings. Additionally, and each policy shal! provide that the insurance provided shall not
be prejudiced by any act or omissions of individual Owners that arc not under the control of the
Hotel Unit Owner. Each policy shall also provide, to the extent reasonably available, that such
policy maintained by a Residential Unit Owner, the Hotel Unit Owner or the Association (as
applicable) provides primary coverage in the event such party has a policy covering the same
risk.

10.3.  Additional Provisions. All policies of insurance shall provide that such
policies may not be canceled or substantially modified without at least thirty (30) days’ prior
written notice to al! of the named insureds, including all Mortgagees. Prior to obtaining any
policy of casualty insurance or any renewal thereof, the Hotel Unit Owner may obtain an
appraisal from a fire insurance company, or other competent appraiser, of the full insurable
reptacement value of thc Insured Property (exclusive of foundations), without deduction for
depreciation, for the purpose of determining the amount of insurance to be effected pursuant to
this section. The insurance coverage requiremenits set forth in this Section 10 provide the
minimum level of acceptable coverage. Residential Unit Owners, the Hotel Unit Owner or the
Association (if applicable) may obtlam coverage above the minimum requirements as such parties
may determine necessary. Declarant makes no representation or warranly that thc minimum
amount of insurance required pursuant to this Declaration will be sufficicnt to protect any
Residential Unit Owner, the Hotel Owner or the Association (if applicable) from any liabilities in
excess of policy limits.

10.4.  Premiums. Premiums upon insurance policies purchased by the Hotel
Unit Owner pursuant to this Section 10 shall be among the costs assessed against the Residential
Unit Owners in accordance with the provisions of Section 8. Premiums may be financed in such
manner as the Hotel Unit Owner decms apprepriate.

10.5.  Share of Proceeds. All insurance policies obtained by or on behalf of the
Hotel Unit Owner pursuant to this Section 10 shall be for the benefit of the Hotel Unit Owner,
the Association, the Owners and the hotders of any Mortgage on a Unit (or any leasehold interest
therein), as their respective intcrests may appear. The duty of the Hotel Unit Owner shall be to
receive such proceeds as are paid and to hold the same in trust for the purposes elsewhere stated
herein, and for the benefit of the Owncrs and the holders of any Mortgage on the subject Unil(s)
(or any leasehold interest therein) in accordance with the Allocated Interest attributable thereto.

10.6.  Distribution of Proceeds. Proceeds of insurance policies required to be
maintained by the Hotel Unit Owner pursaant to this Section 10 shall he distributed to or for the
benefit of the beneficial owners thereof in the following manner: If the damaged property for
which the proceeds are paid is to be repaired or reconstructed, the proceeds shall be paid to
defray the cost thereof as clsewhere provided herein. Any proceeds remaining after defraying

(DATACORPONI TR0 1 Ducs CCE Rs-Tuwera 1] dou 3 2

TRUSTO080



such costs shall be distributed to the Owners, remittances to Owners and their Mortgagees being
payable jointly to them.

10.7.  Hotel Unit Owner as Agent. The Hotel Unit Owner is hereby irrevocably
appointed as agent and attorney-in-fact for the Association and each Owner and for cach owner
of a Mortgage or other lien upon a Unit and for each owner of any other intcrest in the
Condominium Property to adjust all claims arising under insurance policies purchased by the
Hotel Unit Owner and to execute and deliver releases upon the payment of claims.

10.8.  Owners’ Personal Coverage. The insurance required to be purchased by
the Hotel Unit Owner pursuant to this Section 10 shall not cover claims against an Owner due to
accidents occurring within his Unit, nor casualty or theft loss to the contents of an Owner’s Unit,
It shall be the obligation of the individual Owner to purchase and pay for insurance as to afl such
and other risks not covered by insurance required to be carried by the Hotel Unit Owner
hereundecr.

10.9.  Effect on Association. The Association shall only maintain such insurance
as 1s expressly required {o be maintained by the Association pursuant to NRS Chapter 116, it
being the express intent of the Declarant, as the Owner of each and every of the Units upon the
Recordation hereof, for itself and its successors and assigns, that the Association not be required
to maintain insurance hereunder. To the extent that the Association is required to maintain
insurance pursuant to the express requirements of NRS Chapter 116, then (a) as to any insurancc
required to be maintained by the Association, the Hotel Unit Owner shall be relieved and
released of its obligation hereunder to maintain same, and (b) all of the provisions hereof
regarding said insurance, any claims thereunder and the distribution and application of proceeds
thereunder shall be governed in accordance with the terms of this Declaration governing the
insurance required to be maintained by the Hotel Unit Owner as 1if the references herein to the
Hotel Unit Owner were references to the Association.

10.10. Benefit of Morigagees. Certain provisions in this Section 10 entitled
“Insurance’ are for the benefit of Mortgagees of Units and may be enforced by such Mortgagees.

11. Determination to Reconstruct or Repair,

11.1.  Determination to Reconstruct or Repair. Subjecl to the immediately
following paragraph, with respect to any determination as 1o repair or replacement after fire or
other casualty, Hotel Unit Owner shall make all determination with respect to the Insured
Property and the Members of the Association shall make all determination with respect to the
Common Elements. If a determination is madc to effect restoration, the Hotel Unit Owner shall
disbursc the proceeds of all insurance policies required to be maintained by it under Section 10 to
the contractors engaged in such repair and restoration in appropriate progress payments. In the
event the Hotel Unit Owner determines not to cffect restoration to the Shared Components, the
net proceeds of insurance resulting from such damage or destruction shall be divided among all
the Owners in proportion 1o their Allocated Interests; provided, however, that no payment shall
be made to an Owner until there has first been paid out of his share of such fund all Mortgages
and licns on his Unit in the order of prierity of such Mortgages and liens.
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11.2.  Destruction of Common Elements. 1n the cvent of any destruction of any
portion of the Common Elements, the repair or replacement of which is the responsibility of the
Association, it shall be the duty of the Association to restore and repair the same to its former
condition, as promptly as practical. The proceeds of any insurance maintained pursuant to
Section 11 of this Declaration for reconstruction or repair of the Common Elements shall be used
for such purpose, unless (i) the Condominium Project is terminated; (ii) repair or restoration
would be illegal under any state or local statute or ordinance governing health or safety; or (iii)
Owners holding at least eighty percent (80%) of the voting interest in the Association vote not to
rebuild. The Board shall be authorized to have prepared the necessary documents to effect such
reconstruction as promptly as practical. With respect to the Common Elements, any remaining
insurance proceeds shall be distributed to Owners holding an interest in such Common Elements
in proportion to the interest held.

11.3.  Plans and Specifications. Any reconstruction or repair must be made
substantially in accordance with the plans and specifications for the original Improvements and
then applicable building and other codes. With respect to the Insured Property, if the
reconstruction or repair is not made in accordance with the original plans and specifications and
the building code in effect at the time of the original construction, such reconstruction or repair
must be made in accordance with the plans and specifications approved by the Hotel Unit
Owner; provided, however, that if any reconstruction is undertaken, same shall be undcrtaken in
such a manner to restore the Residential Units to substantially the same condition they were in
orior to the occurrence of the casually. With respect to the Common Elements, any
reconstruction not made in accordance with the original plans and specification and the then
applicable code must be recommended by the Board and approved in writing by Owners holding
at least sixty-seven percent (67%} of the voting interest of the Association.

11.4. Capital Improvement Charges. 1f the proceeds of the insurance are not
sufficient to defray the estimated costs of reconstruction and repair (o be effected by the Hotel
Unit Owner or Association, as applicable, or if at any time during reconstruction and repair, or
upon completion of reconstruction and repair, the funds for the payment of the costs of
reconstruction and repair are insufficicnt, Capital Improvement Charges shall be made against
the Owners by the Hotel Unit Owner or Association, as applicable (which shall be deemed 10 be
assessments made in accordance with, and secured by the lien rights contained in, Sections 8 and
7.6 above, as applicable) in sufficient amounts to provide funds for the payment of such costs.
With respect to the Tnsured Property, Capital Improvement Charges on account of damage to the
[nsured Property shall be in proportion to all of the Owners’ respective Allocated Interests.

11.5. Benefit of Mortgagees, Certain provisions in this Section 11 are for the
benefit of Mortgagees of Units and may be enforced by any of them.

12. Condemnation.

12.1.  Deposit of Awards. The taking of portions of the Shared Components by
the exercise of the power of eminent domain shall be deemed to be a casualty, and the awards for
that taking shal! be deemed to be proceeds [rom insurancc on account of the casualty and shall be
deposited with the Hotel Unit Owner. Even though the awards may be payable to Owners, the
Owners shall deposit the awards with the Hotel Unit Owner; and in the event of failure to do so,
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in the discretion of the Hotel Unit Owner, a Special Charge shall be made against a defaulting
Owner in the amount of his, her or its award, or the amount of that award shall be set ofT against
the sums hereafter made payable to that Owner.

12.2.  Determination Whether to Continue Condominium.  Whether the
Condominium will be continued after condemnation witl be determined in the manner provided
for determining whether damaged property will be reconstructed and repaired after casualty. For
this purpose, the taking by eminent domain also shall be deemed to be a casualty.

12.3.  Dishursement of Funds. 1f the Condominium is terminated after
condemnation, the proceeds of the awards and Special Charges will be deemed to be insurance
proceeds and shall be owned and distributed in the manner provided with respect to the
owncrship and distribution of insurance proceeds if the Condominium is terminated after a
casualty.

12.4.  Taking of Shared Components. Awards for the taking of Shared
Components shall be used to render the remaining portion of the Shared Components usable in
the manner approved by the Hotel Unit Owner; provided, however, that if the cost of such work
shall exceed the balance of the funds from the awards for the taking, the work shall be approved
in the manner elsewhere required for Capital Improvements to the Shared Components. The
balance of the awards for the taking of Shared Components, if any, shall be distributed to the
Owners in accordance with their Allocated Interests, if any. Notwithstanding the foregoing, in
the event that the costs of restoration resulting from any taking exceed One Million Dollars
{$1,000,000), then the Hotel Unit Owner shall have the sole right 1o determine whether or not to
repair and/or restore in the same manner as is provided in Section 11.1 above with respect to a
casualty loss. If there 1s a Mortgage on a Unit, the distribution shall be paid jointly to the Owner
and the said Morigagees.

12.5. Condemnation of Common Elements. If there is a taking of all or any
portion of the Common Elements, or any interest therein, then the award in condemnation shall
be paid (o the Association and deposited in Association Maintenance Fund Accounts.

13.  Additional Rights of Morigagees and Others.

13.1.  Availability of Governing Documents. The Association shall have current
and updated copies of the Govemning Documents, as well as the books, records and financial
statements of the Association.

13.2.  Notices. Any Eligible Mortgagee shall have, if first requested in writing,
the right te timely written notice of:

(a) any condemnation or casualty loss affecting a material portion of
the Condominium and/or Association Property or the affected Mortgaged Unit;

{h) a sixty (60) day dclinquency in the payment of the Asscssments on
a Mortgaged Unit;
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(c)  the occurrence of a lapse, cancellation or material modification of
any insurance policy or fidelity bond maintained by the Association; and

(d) any proposed action which requires the consent of a specified
number of Mortgage holders.

13.3.  Additional Rights. Eligibic Mortgagees shall have the right, upon written
request to the Association, to: (a) receive a copy of an audited financial statement of the
Association for the immediately preceding fiscal year if such statements were prepared; and (b)
receive notices of and attend Association meetings.

14.  Amendment and Termination of Declaration.
14.1.  Amendment to Declaration.

(a) Amendment by the Declarant. To the extent allowed by NRS
Chapter 116: (i) at any time prior o the first Close of Escrow, the Declarant may unilaterally
amend or terminate this Declaration without any vote or prior notice to the Owners, and (ii)
when the Declarant exercises any of its Developmental Rights, the Declarant may unilaterally
amend this Declaration as provided in NRS Section 110.2117.

(b) Amendments by the Owners Not Affecting Hotel Unit, The Board
may propose an amendment to this Declaration that does not affect the Hotel Unit upon its own
initiative via a majority vote of the Board or upon request of the Owners of not less than ten
percent (10%) of the Units. The notice of the subject matter of a proposed amendment to this
Declaration in reasonably detailed form shall be included in the notice of any meeting at which a
proposed amendment that does not affect the Hotel Unit is to be considered. The resolution shall
be adopted by the vote, in person or by proxy, or writien consent of Owners representing not less
than sixly-seven percent (67%) of the voting power of the Association; provided, however, that
the specified percentage of the voting power of the Association necessary to amend a specified
section or provision of this Declaration shall not be less than the percentage of affirmative votes
prescribed for action to be taken under that section or provision. The Owner approval described
in this Section 14.1(b) shall not be required for amendments that may be executed by the
Declarant under NRS Scctions 116.2109 and 116.211, by the Association under NRS Sections
116.1107 and 116.2108(3) or by certain Owners under NRS Sections 116.2108(2), 116.2112 and
116.2118.

(c) Amendments Affecting Hotel Unit. Notwithstanding the provisions
of Paragraphs (a) and (b) of Section 14 of this Declaration, the provisions of Sections 3.10, 4.3,
55,56,57,58,8,5.1,6.2,9.3,94,95,98,99,9.10,9.11, 212,913, 6.14, 9.15, 9.20, 10, 11,
12, 13, 14.1(c), 14.1(d) and 14.3 shall not be amended, modified or in any manner impaired
and/or diminished, directly or indircctly, without the prior written consent of sixty-seven percent
(67%) of the Class A Members and all of the Class B Members; provided, however, thal the
specilied percentage of the voting power of Class A and Class B Membership necessary to
amend a specified section or provision set forth in this Section 14 shail not be less than the
percentage of affirmative votes prescribed for action io be taken under that section or provision.
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(d) Consent of Eligible Mortgagees. No amendment may be adopted
which would eliminate, modify, prejudice, abridge or otherwise adversely affect any rights,
benefits, privileges or priorities granted or reserved to mortgagees of Units without the consent
of Eligible Mortgagees in each instance; nor shall an amendment make any change in Sections
10, 11,12, 13, 14(d) or 14.3 unless Eligible Mortgagees shall join in the amendment. Except as
specifically provided herein or if required by FNMA or FHLMC, the consent and/or joinder of
any lien or mortgage holder on a Unit shall not be required for the adoption of an amendment to
this Declaration and, whenever the consent or joinder of a lien or mortgage holder is required,
such consent or joinder shall not be unreasonably withheld.

14.2.  Recordation of Amendment. A copy of each amendment shall be certified
by the president or any officer of the Association so designated, and the amendment shall be
effective when Recorded.

14.3.  Termination of Declaration. Except in the case of a taking of all of the
Units by eminent domain, termination of this Declaration shall rcquire approval by the Owners
representing at least eighty percent (80%) of the Class A Members and all of the Class B
Members. No such termination shall be effective unless it is also approved in advance either by
fifty-one percent {51%) of the Eligible Mortgagees (if said termination is proposed by reason of
the substantial destruction or condemnation of the Condominium Property) or by sixty-seven
percent (67%) of such Eligible Mortgagees (if said termination is for reasons other than such
substantial destruction or condemnation of the Condominium Property). An agreement to
terminate this Declaration must be evidenced by the execution of an agreement to terminate in
the same manner as a deed by the requisite number of Owners. The agreement to terminate must
specify a date after which the agreement will be void unless it is Recorded.

4.4, Protection of Declarant. The prior writien approval of the Declarant shall
be required before any amendment which would impair or diminish the rights of the Declarant 1o
complete the Condominium Property or sell or lease Units therein shall become effective.
Notwithstanding any other provisions of the Governing Documents, until such time as (i) the
Declarant is no longer entitled to excrcise its rights under Section 16 of this Declaration, or (ii)
the Dcclarant no longer owns any Units in the Condominium Property, whichever occurs last, the
following actions, before being undertaken by the Association, shall first be approved in writing
by the Declarant:

(a) the proposal of any amendment of this Declaration or other action
requiring the approval of Eligible Mortgagees pursuant to this Declaration, including without
limitation, all amendments and actions specified in Section 14.1(d) of this Declaration;

(b) the anncxation to the Condomimium Property of real property other
than the Annexable Area pursuant to Section 16.2 of this Declaration; ot

(c) any significant reduction of Association maintenance or other
services.

15.  Declarant s Rights and Reservations. Nothing in the Governing Documents shail
limit, and neither Owner nor the Association shall do anything to interfere with, the right of the
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Dcelarant to subdivide or resubdivide any portion of the Condominium Property, or to complete
[mprovements to and on the Common Elements, the Shared Components or any portion of the
Condominium Property owned solely or partially by the Declarant, or to alter the foregoing or its
construction plans and designs, or to construct such additional Improvements as the Declarant
deems advisable in the course of development of the Condominium Property so long as any Umt
remains unsold by the Declarant. The rights of the Declarant hercunder shall include, but shall
not be limited to, the right to install and maintain such structures, displays, signs, billboards,
flags and sales offices as may be reasonably necessary for the conduct of its business of
completing censtruction of the Improvements and disposing of the Units by sale, resale, lcase or
otherwise. The Declarant further reserves to right to avail itself of all the nights of a Residential
Unit Owner until such time it no longer owns any Residential Units, Each Owner by accepting a
deed to a Unit hercby acknowledges that the activitics of the Declarant may temporarily or
permanently impair the view of such Owner and may constitute an inconvenience or nuisance to
the Owners, and hereby consents to such impairment, inconvenience or nuisance until such time
as the Declarant or any successor-in-interest of the Declarant ceases to own any pottion of the
Condominium Property or the Annexable Area. This Declaration and/or its agents shall not limit
the right of the Declarant at any time prior to acquisition of title to a Unit by a Purchaser from
the Declarant to establish on the Condominium Property additional licenses, casements,
reservations and right-of-way to itself, to utility companies, or to others as may from time to time
be rcasonabty necessary to the proper development and disposal of the Condominium Property.
The Declarant may vse any Units owned or leased by the Declarant in the Condominium
Property as model home complexes or real estatc sales or leasing offices. The Declarant need
not seek or obtain Board approval of any Improvement constructed or placed on any portion of
the Condominium Property by the Declarant. The rights of the Declarant under Governing
Documents may be assigned by the Declarant to any successor-in-interest as such rights may
relate lo any portion of the Declarant’s interest in any portion of the Condominium Property by a
written assignment. Notwithstanding any other provision of this Declaration, the prior written
approval of the Declarant, as developer of the Condominium Property, will be required before
any amendment of this Section 15 shall be effective. Each Owner hereby grants, upon
acceptance of a deed 1o such Owner’s Unit, an irrevocable, special power of attorney lo the
Declarant to execute and Record all documents and maps necessary to allow the Declarant to
exercise its rights under this Section 15. The Declarant, its agents and prospective Purchasers
shall be entitled 1o the nonexclusive use of the Common Elements without further cost for
access, ingress, egress, use or cnjoyment, in order to show the Condominium Property to
prospective Purchasers, to disposc of the Condominium Property as provided herein, and to
develop and sell the Annexable Arca. The Association shall provide the Declarant with all
notices and other documents to which an Owner or Eligible Mortgagece is entitled pursuant to this
Declaration, provided that the Declarant shall be provided such notices and other documents
without making written request therefor.

16. Developmentul Rights of Declarant.

16.1.  Developmental Rights. The Declarant hereby reserves each and every one
of the following “Developmental Rights™: (i) to add real estate, including the Annexable Area, to
the Condominium Property; (ii) to create Units or Commeon Elements; (iii) to create and remove
Units, to subdivide Units or to convert Units into Common Elements; and (1v) to withdraw real
estate from the Annexable Area or the Condominium Property. The Declarant must exercise the
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Developmental Rights within ninety-nine (99) years following the Recordation of this
Declaration. The Developmental Rights may be exercised with respect to different parcels of
real estate at different times. The Declarant makes no assurances regarding the boundaries of
those parcels of rcal estate to which the Developmental Rights may apply or the order in which
those parcels may be subjected to the Developmental Rights. If any Developmental Right is
exercised in any portion of the real estate subject to that Developmental Right, the
Developmental Right need not be exercised in all or any other portion of the remainder to that
real estate.

16.2.  Additions by the Declarant. The Declarant or its successors or assigns
shall have the right from time to time to add to the Condominium Property any of the real
property within the Annexable Area or other property owned by the Declarant and to bring such
real estate within the general plan and scheme of this Declaration without the approval of the
Association, the Board or Owners. As certam real estate owned by the Declarant or the
Annexable Area is developed, the Declarant may, with respect thereto, (i) comply with the
pravisions of NRS Section 116.2109 and (it) Record a Notice of Addition which shall have the
effect of causing the real estate that is the subject of such Notice of Addition to become subject
to each and every covenant, condition, restriction and easement contained within this Declaration
and the rights, powers and responsibililies of the owners, lessees and occupants of Units within
such added property, as well as within the property originally subject to this Declaration, shall be
the same as if the added property were originally covered by this Declaration. Furthermore, the
Declarant may supplement this Declaration with such additional covenants, conditions,
restrictions, reservations and easements as the Declarant may deem appropriate for that Phase.
From the date upon which the Declarant provides written notice, the Owners localed in the added
property shall share in the payment of Assessments or Hotel Shared Costs to the Association or
the Hotel Unit Owner to meet Common Expenses or Hotcl Shared Costs of the entire
Condominium Properly. Veting rights attributable to the Owners for the added property shall not
vest until Annual Assessments have commenced as to such Phase. The Declarant makes no
assurances regarding the order in which any real property will be added to the Condominium
Property or whether such real estate will be added to the Condominium Property at all.

16.3. Notice of Addition of Territory. The additions authorized under Section
16.2 of this Declaration shall be made by Recording a Notice of Addition and complying with
the provisions of NRS Section 116.2109 with respect to the added real estate which shall extend
the general plan and scheme of this Declaration to such added property. Any such Notice of
Addition shall constitute an amendment to this Declaration as described in NRS Section 116,211,
The Notice of Addition for any addition under Section 16.2 of this Declaration shall be signed by
the Declarant. The Recordation of said Notice of Addition shall constitute and effectuate the
annexation of the added property described thercin and thereupon said added property shall
become and constitute a part of the Condominium Property, become subject to this Declaration
and encompassed within the general plan and scheme of covenants, condstions, restrictions,
reservation of easements and equitable servitudes contained herein, and become subject to the
functions, powers and jurisdiction of the Association and the Owners shall automatically become
Members of the Association, Such Notice of Addition may contain a supplemental declaration
with such additions and modifications of the covenants, conditions, restrictions, reservation of
easements and equitable servitudes contained in this Declaration as may be necessary to reflect
the different character, if any, of the added property, or as the Declarant may deem appropriate in
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the development of the added property, and as are not inconsistent with the general plan and
scheme of this Declaration.

16.4. Deannexation and Amendment. The Declarant may amend a Notice of
Addition or delete all or a portion of a Phase from coverage of this Declaration and the
jurisdiction of the Association, so long as the Dectlarant is the owner of all such Phase and
provided that (i) an amending instrument or a notice of deletion, as applicable, is Recorded in the
same manner as the applicable Notice of Addition was Recorded and the Declarant complies
with the provisions of NRS Section 116.2109, (it) the Declarant has not exercised any
Association vote with respect to any portion of such Phase, (iii) Assessments have not yet
commenced with respect to any portion af such Phase, (iv) Close ol Escrow has not occurred for
the sale of any Unit in such Phase, and (v) the Association has not made any expenditures or
incurred any obligations with respect to any portion of such Phase. Such amending instrument or
notice of deletion shali constitute an amendment 1o this Declaration as described in NRS Section
116.211.

16.5.  Subdivision of Units. The Declarant may subdivide any Unit owned by
the Declarant into two (2) or more additional Units or into Common Elements. An amending
instrument or notice of subdivision shall be Recorded in the same manner as a Notice of
Addition, which instrument or notice shall constitute an amendmeni 1o this Declaration as
described in NRS Section 116.211.

16.6. Muaximum Number of Units. The Declarant hereby reserves the right to
create a maximum of four thousand nine hundred (4,900) Units throughout the Condominium
Property.

17.  Reservation of Special Rights. In addition to the other rights contained in this
Declaration, the Declarant reserves the following special rights, on the terms and conditions and
subject to the expiration deadlines set forth below:

17.1. Right tw Compleie Improvements and Construction Easement. The
Declarant reserves the right, for a period of sixty (60) months following the Recordation of this
Declaration, to complete the construction of Improvements on the Condominium Property, and
an easement over the Condominium Property for the purpose of doing so. Any damage caused to
a Unit, or the Common Elements or the Shared Components by the Declarant or ils agents in the
use or exercise of said right and/or easement shall be repaired by and at the expense of the
Declarant.

17.2.  Exercise of Developmental Rights. The Declarant reserves the right to
exercise its Developmental Rights including the right to annex the Annexable Area to the
Condomintum Property pursuant to the provisions of Sections 16.1 and 16.2 of this Declaration.

17.3.  Offices and Promotional Signs. The Declarant reserves the right to
maintain offices for sales and management models and signs on the Condominium Property for
so long as the Declarant owns any Unit. The Declarant further reserves the right of unlimited
access to such offices for sale and management and to the models and to signs on the
Condominium Property during the samc time period.
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17.4. Merger; Consolidation. The Declarant reserves the right during the
Declarant’s Period of Control to merge or consolidate the Condominium Property into another
Condominium.

17.5.  Appointment and Removal of Directors. The Declarant reserves the right
to appoint and remove the officers of the Association and members of the Board, as set forth in
Section 5.7 of this Dcclaration, for the time period set forth therein,

18. Security Disclaimer. The Association and/or the Hotel Unit Owner may, but shall
not be obligated to, maintain or support certain activilies within the Condominium Property
designed to make the Condominium Property safer than it might otherwise be.

NEITHER THE ASSOCIATION, THE HOTEL UNIT OWNER NOR THE DECLARANT
SHALL IN ANY WAY BE CONSIDERED INSURERS OR GUARANTORS OF SECURITY
WITEIN THE PROJECT, AND NEITHER THE ASSOCIATION, THE HOTEL UNIT OWNER
NOR THE DECLARANT, NOR ANY SUCCESSOR DECLARANT SHALL BE HELD
LIABLE FOR ANY LOSS OR DAMAGE BY REASON OR FAILURE TO PROVIDE
SECURITY OR THE INEFFECTIVENESS OF SECURITY MEASURES UNDERTAKEN.
ALL OWNERS AND OCCUPANTS OF ANY UNIT, TENANTS, GUESTS AND INVITEES
OF ANY OWNER, AS APPLICABLE, ACKNOWLEDGE THAT THE ASSOCIATION, THE
BOARD AND THE HOTEL UNIT OWNER, THE DECLARANT OR ANY SUCCESSOR
DECLARANT DO NOT REPRESENT OR WARRANT THAT ANY FIRE PROTECTION
SYSTEM OR OTHER SECURITY SYSTEM DESIGNATED OR INSTALLED ACCORDING
TO THE GUIDELINES ESTABLISHED BY THE DECLARANT OR THE ASSOCIATION
MAY NOT BE COMPROMISED OR CIRCUMVENTED, THAT ANY FIRE PROTECTION
OR BURGLAR ALARM SYSTEMS OR OTHER SECURITY SYSTEMS WILL PREVENT
LOSS BY FIRE, SMOKE, BURGLARY, THEFT, HOLD-UP, OR OTHERWISE, NOR THAT
FIRE PROTECTION OR BURGLAR ALARM SYSTEMS OR OTHER SECURITY SYSTEMS
WILL IN ALL CASES PROVIDE THE DETECTION OR PROTECTION FOR WHICH THE
SYSTEM IS DESIGNED OR INTENDED. EACH OWNER, HIS, HER OR ITS FAMILY,
AGENTS, TRANSIENT GUESTS, LONG-TERM GUESTS, OR OTHER OCCUPANTS OF
ANY UNIT, AS APPLICABLE, ACKNOWLEDGES AND UNDERSTANDS THAT THE
HOTEL UNIT OWNER, THE ASSQCIATION, ITS BOARD AND COMMITTEES, THE
DECLARANT, ANY OTHER SUCCESSOR DECLARANT AND/OR THE HOTEL UNIT
OWNER IS NOT INSURER AND THAT EACH OWNER, HIS, HER OR ITS FAMILY,
AGENTS, TRANSIENT GUESTS, LONG-TERM GUESTS, OR OTHER OCCUPANTS OF A
UNIT ASSUME ALL RISK FOR LOSS OR DAMAGE TO PERSONS, UNITS AND THE
CONTENTS OF UNITS AND FURTHER ACKNOWLEDGES THAT THE HOTEL UNIT
OWNER, THE ASSOCIATION, ITS BOARD AND COMMITTEES, THE DECLARANT, OR
ANY SUCCESSCR DECLARANT HAVE MADE NO REPRESENTATIONS OR
WARRANTIES NOR HAS ANY OWNER, HIS, HER OR ITS FAMILY, AGENTS,
TRANSIENT GUESTS, LONG TERM GUESTS, OR OTHER OCCUPANTS OF A UNIT
RELIED UPON ANY REPRESENTATION OR WARRANTY, EXPRESSED OR IMPLIED,
INCLUDING ANY WARRANTY OF MERCHANTABILITY TO FITNESS FOR ANY
PARTICULAR PURPOSE, RELATIVE TO ANY FIRE AND/OR BURGLAR ALARM
SYSTEMS OR OTHER SECURITY SYSTEMS RECOMMENDED OR INSTALLED OR ANY
SECURITY MEASURES UNDERTAKEN WITHIN THE PROPERTY.
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19. Vielations.

19.1.  Limitation on Expenditures. The Association shall not incur litigation
expenses, including, without limitation, attorneys’ fees, where the Association initiates legal
proceedings or is joined as a plaintiff in legal proceedings without the approval of a majority of
the Class A Members and a majority of the Class B Members, excluding the voting power of any
Owner who would be a defendant in such proceedings. Such approval shall not be necessary if
the legal proceedings are initiated to (i) enforce the Governing Documents, or (ii) collect any
unpaid Assessments levied pursuant to this Declaration.

19.2. Schedule of Fines. The Board may adopt a schedule of reasonable fines or
penalties and a policy of administrating such fines or penalties which fines or penalties, in its
reasonable discretion, it may assess against an Owner for the failure of such Qwner, invitecs,
tenants, guests or Family of such Owner, to comply with any provisions of the Governing
Documents. Such fines or penalties may only be assessed by the Board, against the Owner and
the Unit of the violating Owner, after Notice and Hearing,

19.3.  Right to Enforce. The Board, any Ownuer and, as applicable, the Hotel Unit
Owner (not at the time in default hereunder), or the Declarant (so long as the Declarant is an
Owner) shall be entitled to enforce the Governing Documents. Each Owner shall have a right of
action against the Association for the Association’s failure to comply with the Governing
Documents. Each remedy provided for in this Declaration shal! be cumulative and not exclusive
or exhaustive.

20. General Provisions.

20.1.  No Wuiver. Failure to cnforce any provision of this Declaration shall not
constitute a waiver of the right to enforce that provision, or any other provision of this
Declaration.

20.2. Auorneys’ Fees. Any judgment rendered in any action or proceeding
pursuant to this Declaration shall include a sum for attorneys’ fees in such amount as the court
may deem reasonable, in favor of the prevailing party, as well as the amount of any delinquent
payment, intcrest thereon, costs of collection and costs of court.

20.3, Severability. The provisions of this Declaration shall be deemed
independent and severable, and a determination of invalidity or partial invalidity or
unenforceability of any one pravision or portion hereof by a court of competent jurisdiction shall
not affect the validity or enforceability of any other provisions of this Declaration.

20.4.  Imterpretation. The Scction headings have been inserted for convenience
only, and shall not be considered or referred to in resolving questions of interpretation or
construction. As used herein, the singular shall include the plural and the plural the singular; and
the masculine, feminine and neuter shall each include the other, unless the context dictates
otherwise.
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20.5. No Public Right or Dedication. Nothing contained in this Declaration
shall be deemed to be a gift or dedication of all or any part of the Condominium Property to the
public, or for any public use,

20.6. No Representations or Warrantles, No represeniations or warranties of
any kind, cxpress or implied, have been given or made by the Declarant or its agents or
employces in connection with the Condominium Property or any portion thereof, or any
Improvement thereon, its physical condition, zoning, compliance with applicable laws, fitness
far intended use, or in connection with the subdivision, sale, opcration, maintenance, cost of
maintenance, taxes or regutation thereof as a Condominium Property, except as specifically and
expressly set forth in this Declaration and except as may be filed by the Declarant from time to
time with any governmentai authority.

20.7.  Nonliability and Indemnification.

(a) General Limitation. Excepl as specifically provided in the
Govemning Documents or as required by law, no right, power, or responsibility conferred on the
Board or the Hotel Unit Owner by the Governing Documents shall be construed as a duty,
obligation or disability charged upon the Hotel Unit Owner or any of its agents or employees, the
Board, any member of the Board or any other officer, employee, agent or commiitee member of
the Association. The Association, its Members, directors, officers, agents and commitice
members, and the Board arc subject to the insulation from liability provided for direciors of
corporations by the laws of the Statc of Nevada to the fullest extent provided by such laws.
Members of the Board are not personally liable to the victims of crimes occurring on the
Condominium Property.

(b)  Indemnification of Association. When liability is sought to be
imposed on a member of the Board, an officer, committee member, employee or agent of the
Association, the Association shall indemnify him or her for his or her losses or ciaims, and
undertake all costs of defense, unless and until it is proven that he or she acted with willful or
wanton misfeasance or with gross negligence. Afler such proof the Association is no longer
liable for the cost of defense due to the willful or wanton misfeasance or gross negligence of
such Person indemnified by the Association, the Association may recover indemnification costs
expended from the individual who so acted. Punitive damages may not be recovered against the
Association, but may be recovered from Persons whose activity gave rise to the damages. This
Section 20.7(b) shall be construed to authorize payments and indemnification to the fullest extent
now or hercafter permitted by applicable law. The entitlement to indemnification hercunder shal)
inure to the benefit of the estate, execulor, administrator, heirs, legatees, or devisees of any
person entitled to such indemnification.

(c) Indemnification of Hotel Unit Owner. Notwithstanding anything
10 the contrary contained herein, a Residential Unit Owner agrees to defend, indemnify and hold
harmless Hotel Unit Owner, and its respective officers, directors, employees and agerits, from
and against, and properly reimburse it for, any and all Liability, loss, cost, damages, expense or
deficiency resulting from, arising outl of, or in connection with the negligent actions of such
Residential Unit Owner.
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20.8.  Nonliability for Square Footage Calculation. Each Owner, by acceptance
of a deed or other conveyance of a Unit, understands and agrees that there are various methods
for calculating the square footage of a Residential Unit, and that depending on the method of
calculation, the quoted square footage of the Residential Unit may vary by more than a nominal
amount. Additionally, as a result of in the ficid construction, other permitted changes to the
Residential Unit, and settling and shifting of improvements, actual square footage of a
Residential Unit may also be affected. By accepting title to a Residential Unit, the applicable
Residential Unit Owner(s) shall be deemed 1o have conclusively agreed to accept the size and
dimensions of the Residential Unit, regardless of any varianccs in the square footage from that
which may have been disclosed at any time prior to closing, whether included as part of
Declarant’s promotional materials or otherwise. Without limiting the generality of this section,
Declarant does not make any representation or warranty as to the actual size, dimensions
{including ceiling hcights) or square footage of any Residential Unit, and each Residential Unit
Owner shall be deemed to have fully waived and released any such warranty and claims for
losses or damages resulting from any variances between any represented or otherwise disclosed
square footage and the actual square footage of the Residential Umit,

20.9.  Nonliability for Mold Development. Molds, mildew, toxins and fungi may
exist and/or develop within the Unit and/or Condominium Property. Each Owner is hereby
advised that certaimn molds, mildew, toxins and/or fungi may be, or if allowed to remain for a
sufficient period may become, toxic and potentially pose a health nisk. By acquining title to a
Unit, each Owner shall be decmed to have assumed the risks associated with molds, mildew,
toxins and/or fungi and 1o have released the Declarant and Hotel Unit Owner from any and all
liability resulting from same.

20.10. Disclaimer of Warranties. Declarant hereby disclaims any and all and
each and every express or implied warranties, whether established by statutory, common, case
law or otherwise, as to the design, construction, continuation of any particular view (it being
understood and agreed that construction on any adjacent propertics may obstruct such view),
sound and/or odor transmission, existence and/or development of molds, mildew, toxins or fungi,
furmishing and equipping of the Condominium Property, imcluding, without limitation, any
implied warranties of habitability, fitness for a particular purpose or merchantability, compliance
with plans, all warranties imposed by statute (to the extent permitted by law) and all other
express and implied warranties of any kind or character.

20.11. Notices. Except as otherwise provided in this Declaration, notice to be
given to an CGwner shall be in writing and may be dclivered persenally to the Owner. Personal
delivery of such notice to one (1) or morc Co-owners of a Condominium or to any general
partner of a partnership or manager of a limited liability company owning a Condominium shall
be deemed delivery to all Co-owners, to the partnership or the limited liability company, as the
case may be. Personal delivery of such notice to any officer or agent for the service of process
on a corporation shall be deemed delivery to the corporation. In lieu of the foregoing (and unless
the provisions of Nevada law, including without limitation the provisions of NRS Section
116.31162 require delivery by registered or certified mail), such notice may be delivered by
regular United States mail, postage prepaid, addressed to the Owner at the most recent address
furnished by such Owner to the Association and the Hotel Unit or, if no such address shall have
been furnished, to the street address of such Owner’s Unit. Such notice shall be deemed
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delivered three (3) business days after the time of such mailing, except for notice of a meeting of
Owners or of the Board in which case the noticc provisions of the Bylaws shall control. Any
notice to be given to the Associalion may be delivered personally to any member of the Board, or
sent by United States mail, postage prepaid, addressed to the Association at such address as shall
be fixed from time to time and circulated to all Qwners.

20.12. Priorities and Inconsistencies. If there are conflicts or inconsistencies
between this Declaration and either the Articles or the Bylaws, the terms and provisions of this
Declaration shall prevail over the Articles and Bylaws; and the terms and provisions of the
Articles shall control over the Bylaws,

20.13. Constructive Notice and Acceptance. Every person who owns, occupies
or acquires any right, title, estate or interest in or to any Unit or other portion of the
Condominium Property does hereby consent and agree, and shall be conclusively deemed to
have consented and agreed, to every limitation, restriction, easement, reservation, condition and
covenant contained herein, whether or not any reference to these restrictions is contained in the
instrument by which such person acquired an interest in the Condominium Property, or any
portion thereof.

[signatures appear on following page|
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Each Owner (by virtue of his acceptance of title to his Unit) and each other person having
an interest in or lien upon, or making use of, any portion of the properties (by virtue of accepting
such interest or lien or making such use) shall be bound by this provision and shall be deemed to
have automatically waived any and all rights, claims, demands and causes of action against the
Hotel Unit Owner arising from or connected with any matter for which the liability of the Hotel
Unit Owner has been disclaimed hercby.

DECLARANT:

Turnberry/MGM Grand Towers, LLC,
a Nevada limited liability company

By: Tumberry/Harmon Ave., LLC,

& Nevada limited liability company,
managing member

By: /A

1éffrey Soffer, Manager T

STATE OF _Ngyad e )
- ) ss.
COUNTY OF _('[pelC )

This instrument was acknowledged before me on ‘&.'giabg' ~ 9 , 2003, by

Aokacy SRl . , a8 |\ P‘\'\E\«'\ie«‘ of
“Tiianerd [ HGM Sand Aowers (e .

f
Notary Public

pleciostusiitnieaa ot P

HOPE IPPOLITI
Notary Publle, Stats of Nevac:
7 Appointment No. 01-70829-1

My Appt. Explres August 26, 2505

e dih e A
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EXHIBIT A

LEGAL DESCRIPTION
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09801

HMH119-03
NOVEMEER 5, 2003
pGeM??

APN 162-21-401-008

EXPLANATION: THIS LEGAL DESCRIBES A PARCEL OF LAND FOR "THE RESIDENCES
AT M.G.M. GRAND, TOWERS A", LYING SOUTH OF HARMON AVENUE
AND EAST OF LAS VEGAS BOULEVARD.

LEGAL DESCRIPTION

THAT PORTION OF PARCEL 2 AS SHCWN BY MAP THEREOF ON FILE IN FILE 105, PAGE 99
OF PARCEL MAPS IN THE CLARK COUNTY RECORDER'S OFFICE CLARK COUNTY, NEVADA,
LYING WITH THE SOUTHWEST QUARTER (SW 1/4) OF SECTION 21, TOWNSHIP 21 SOUTH,
RANGE 61 EAST, M.D.M., CLARK COUNTY, NEVABA, DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHWEST CORNER OF SAID PARCEL 2,

THENCE NORTH 00804'09" EAST ALONG THE WEST LINE THEREOF, 494.89 FEET,

THENCE NORTH 89856'24" EAST, 46.00 FEET,;

THENCE SOUTH 00804'09" WEST, 70.83 FEET;

THENCE SOUTH 90800°00" EAST, 108.24 FEET;

THENCE SOUTH 00800'00" EAST, 83.67 FEET,

THENCE SOUTH 80800'00" EAST, 257.91 FEET,

THENCE SOQUTH 00803'36” EAST, 177.30 FEET TO A POINT ON THE SOUTHERLY BOUNDARY
OF SAID PARCEL 2,

THENCE ALONG SAID SOUTHERLY BOUNDARY THE FOLLOWING THREE {(3) COURSES:

(1) CONTINUING SOUTH 00803'36" EAST, 74 51 FEET,

(2) SOUTH 44856'24" WEST, 124.74 FEET,;

(3) SOUTH 89856°24" WEST, 324.81 FEET TG THE POINT OF BEGINNING.
CONTAINING 3.50 ACRES, MORE OR LESS.
NOTE: THIS LEGAL DESCRIPTION iS PROVIDED AS A CONVENIENCE AND IS NOT INTENDED

FOR THE PURPOSE OF SUBDIVIDING LAND NOT IN CONFORMANCE WITH NEVADA REVISED
STATUES.
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EXHIBIT B

ALLOCATED INTERESTS

Type of Unit Fractional Allocation Total Shares
Studio Suite (396) 1 396
Single-Bedroom (180) 2 360
Hotel Unilt 744 744
Total - 1,500
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EXHIBIT C

ANNEXABLE AREA
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09801

HMH121-03
NOVEMBER 12, 2003
DGB/OMF

PT. APN 162-21-401-008

EXPLANATION: THIS LEGAL DESCRIBES THE REMAINOER OF A PARCEL OF LAND
EXCEPTING “THE RESIDENCES AT M.G M. GRAND, TOWERS A", AT
THE SOUTHWEST CORNER OF HARMON AVENUE AND KOVAL LANE.

LEGAL DESCRIPTION

PARCEL 2 AS SHOWN BY MAP THERECF ON FILE IN FILE 105, PAGE 99 OF PARCEL MAPS IN
THE CLARK COUNTY RECORDER'S OFFICE CLARK COUNTY, NEVADA, LYING WITHIN THE
SOUTHWEST QUARTER (SW 1/4) OF SECTION 21, TOWNSHIP 21 SOUTH, RANGE 61 EAST,
M.D.M., CLARK CCUNTY, NEVADA.

EXCEPTING THEREFROM THE FOLLOWING DESCRIBED PARCEL:

BEGINNING AT THE SOUTHWEST CORNER OF SAID PARCEL 2;

THENCE NORTH 00804'09" EAST ALONG THE WEST LINE THERECF, 494.89 FEET;

THENCE NORTH 89856'24" EAST, 46.00 FEET,

THENCE SOUTH 00804'08" WEST, 70.83 FEET,

THENCE SOUTH 20800'00" EAST, 108.24 FEET,;

THENCE SOUTH 00800'00" EAST, 83.67 FEET,

THENCE SOUTH S0800°00" EAST, 257.91 FEET,

THENCE SGUTH 00803'36" EAST, 177.30 FEET TO A POINT ON THE SOUTHERLY BOUNDARY
OF SAID PARCEL 2;

THENCE ALONG SAID SOUTHERLY BOUNDARY THE FOLLOWING THREE (3) COURSES:

{1) CONTINUING SOUTH 00803'36" EAST, 74.51 FEET,
{2) SOUTH 443856'24" WEST, 124.74 FEET;
(3) SOUTH 8945624" WEST, 324.81 FEET TO THE POINT OF BEGINNING,

CONTAINING 15.59 ACRES, MCRE OR LESS.
NOTE: THIS LEGAL DESCRIPTICN IS PROVIDED AS A CONVENIENCE AND IS NOT INTENDED

FOR THE PURPOSE OF SUBDIVICING LAND NOT IN CONFORMANCE WITH NEVADA REVISED
STATUES.

TRUST099



EXHIBITD

UNIT BOUNDARIES

Each Unit shall include that part of the Building containing the Unit that lies within the
following boundaries:

1, Boundaries of Residentiul Units. The upper and lower boundaries of each
Residential Unit shall be the following boundaries extended lo their planar intersections with the
perimetrical boundaries:

(a) Upper Bounduries. The horizontal plane of the unfinished lower surface
of the ceiling (which will be deemed to be the ceiling of the upper story if the Unit is a multi-
story Residential Unit, provided that in multi-story Residential Umts where the lower boundary
extends beyond the upper boundary, the upper boundary shall includc that portion of the ceiling
of the lower floor for which there is no corresponding ceiling on the upper floor directly above
such bottom floor ceiling).

(b  Lower Boundaries. The horizontal plane of the unfinished upper surface
of the floor of the Residential Unit (which will be deemed to be the floor of the first story if the
Unit is a multi-story Residential Unit, provided that in multi-story Residential Units where the
upper boundary extends beyond thc lower boundary, the lower boundary shall include that
portion of the floor of the upper floor for which there is no corresponding floor on the bottom
floor directly below the floor of such top floor).

(c) Interior Divisions. Except as provided in subscctions 1(a) and 1(b) above,
no part of the floor of the top floor, ceiling of the bottom floor, stairwell adjoining the multi-
floors, in all cases of a multi-story Unit, if any, or nonstructural interior walls shall be considered
a boundary of the Residential Unit.

(d) Pevimetrical Boundaries. The perimetrical boundaries of the Residentiat
Unit shall be the vertical planes of the unfinished interior surfaces of the walls bounding the Unit
exlended to their planar intersections with each other and with the upper and lower boundaries.
Notwithstanding the foregoing, as to walls shared by a Residential Unit and the Hotel Unit, the
perimetrical boundary of the Hotet Unit at such shared wall shall be coextensive to the
perimetrical boundary of the adjoining Residential Unit (so that the shared wall and all
installations therein -which arc deemed part of the Shared Components - shall be part of the
Hotel Unit rather than the Common Elcments and therefore the perimetrical boundary of the
Hotel Unit shall extend to the unfinished interior surface of any walls bounding a Residential
Unit).

2. Boundaries of Hotel Unit.  The Hotel Unit shall consist of all of the
Condominium Property, including, without limitation, any and all Tmprovements now or
hereafter constructed thereon, iess and except only the following: (i) the Residential Units, and
(i) the portion of the Condominium Property above elevation 2,516.75 N.A.V.D and below the
lowest support structure of the Building. Said portion of the Condominium Property lying above

GADATACORPAOBIT200 ' Dous CC& Ry TawerA 1L doe D-1
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elevation 2,516.75 N.A.V.D and below the lowest support structure of the Building shall be
deemed Common Elements hereunder.

3. Apertures. Where there are apertures in any boundary, including, but not limited
to, windows, doors, bay windows and skylights, all of same shall be deemed part of the Shared
Components, and as such, part of the Hotel Unit.

4, Exceptions. In cases not specifically covered above, and/or in any case of conflict
or ambiguity, the description of the Units set forth on the Map shall contrel in determining the

boundaries of a Unit, except that the provisions of Section 2 above shall control unless
specifically depicted and labeled otherwise on such Map.
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EXHIBITE

DESIGNATION OF UNITS
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EXHIBITF

SINGLE-BEDROOM UNIT FLOORPLAN
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ONE BEDROOM — TYP. CORNER UNIT

(TYP. LEVEL 2 — 37) 3/16" = 1'-0"
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EXHIBIT G

STUDIO SUITE UNIT FLOORPLAN
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EXHIBIT H

EXCLUSIVE EASEMENTS APPURTENANT TO UNITS
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EXHIBITI

RESIDENTIAL UNITS ALILOCATED SHARE

Type of Unit

Fractional Allocation

Total Shares

Studio Suite (396) 1 396
Single-Bedroom (180) 2 360
Total - 756
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FIRST AMENDMENT TO
THE DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS AND
RESERVATION OF EASEMENTS
FOR
THE RESIDENCES AT MGM GRAND -TOWER A

This FIRST AMENDMENT TO THE DECLARATION OF COVENANTS,
CONDITIONS AND RESTRICTIONS AND RESERVATION OF EASEMENTS FOR THE
RESIDENCES AT MGM GRAND - TOWER A (this “Amendment™) is made as of this j_DE day
of May, 2006 by TurnberryyMGM Grand Towers, LLC, a Nevada limited-lability company (the
“Declarant™).

PRELIMINARY STATEMENTS

The Declarant is the owner of certain real property located in Clark County, Nevada,
more particularly described on Exhibit “A” attached hereto (the “Real Property” and, as
improved, the “Condominium Property”}.

The Declarant executed a certain Declaration of Covenants, Conditions and Restrictions
and Reservation of Easements for The Residences at MGM Grand - Tower A, on December 9,
2003, (the “Declararion™). Defined terms used herein and not otherwise defined shall have the
meanings set forth in the Dcclaration.

The Declarant represents not less than sixty-seven percent (67%} of the voting power of
the Association, sixty-seven percent (67%) of the voting power of the Class A Members and all
of the voting power of the Class B Members. Additionally, as the Close of Escrow has not
occurred for any Unit, the Declarant is entitled to unilaterally amend the Declaration and record
this Amendment pursuant to Section 14.1{a) of thc Declaration.

The Declarant desires to amend the Declaration as set forth below to conform to the
recent revisions to NRS Chapter 116.

1 First Amenchinent to The Declaratiom of Covenants.
Conditions and Restnctions and Reservation of Eiseiments for
The Resibences at MGM Grnkd - Tower A

1171895
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AMENDMENTS
The Declarant amends the Declaration as follows:

L. Amendment to the Preamble. The Preamble is deleted in its entirety and restated
as follows:

This Declaration of Covenants, Conditions and Restrictions and Reservation of
Easements for The Residences at MGM Grand - Tower A (this “Declaration™), is dated for
refercnce purposes only as of Decomber 9, 2003 and is made by Tumberry/MGM Grand Towers
LLC, a Nevada limited-liability company (the “Declarant”).

2, Amendment to Recital B, The reference to “NRS Section 116.110323” in Recital
B is deleted in its entirety and restated as “NRS Section 116.021.”

3. Amendment to Recital B. The reference to “NRS Section 116.110325™ in Recital
B is deleted in its entirety and restated as “NRS Section 116.027.”

4. Amendment to Recital C. Recital C is deleted in its entirety and restated as
follows:

It is contemplated that the Condominium Property will be benefited and burdened by (1)
an Easement Agreement between MGM Grand Hotel, LLC, a Nevada limited liability company
(‘“MGM Grand’), the Declarant, and Turnberry/MGM Grand Tower B, LLC (“Tower B”); (ii) an
Amended and Restated Declaration of Permanent Easements and Covenants between MGM
Grand, the Declarant, and Tower B; and (iii) a Declaration of Restrictions, Grant of Reciprocal
Easements and Shared Arca Maintenance Agreement between MGM Grand, the Declarant, and
Tower B (collectively, the “Reciprocal Easement Agreement’™), which, among other things, will
grant certain rights to the Owners over and upon the adjoining properties.

5. Amendment to Recital E. Recital E is deleted in its entirety and restated as
follows:

The Declarant, its successors, assigns and grantees, covenant and agree that the
undivided interest in thc Common Elements, the Membership, any easements conveyed therewith
and the fee title to each respective Unit conveyed therewith shall not be separated or separately
conveyed, and each such undivided interest in the Common Elements, Membership and
easements shall be deemed to be conveyed or encumbered with its respective Unit even though
the description in the instrument of conveyance or encumbrance may refer only to the Unit. Any
conveyance by an Owner of a Unit, or any portion thereof, shall be presumed to convey the entire
Unit, together with the Allocated Interest and Membership.

2 First Amendment 1o The Deglaration of Covenatus,
Conditions and Restrictions and Reservaton ol Fasemems for
The Residenwees ot MUM Grand - Tower A
71R4.S
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6. Amendment to Section 1. Section 1 is hereby amended to add to Section ! the
following definitions so that the alphabetical order of defined terms in Section 1 is preserved:

“Daily Transient Rental Fee” shall have the meaning set forth in Section 8.5(b) of
this Declaration.

“"Member” means every person or entity including the Declarant who holds a
membership in the Association pursuant to the provisions of this Declaration, the Articles and the
Bylaws.

“MGM Grand” shall have the mcaning set forth in Preliminary Statement C of
this Declaration.

“Manthly Transient Rental Fee” shall have the meaning set forth in Section 8.5(a)
of this Declaration.

“Notice of Sale” shall have the meaning set forth in Scction 7.6(b)(vi){(A) of this

Declaration.
“Ombudsman™ shall have the meaning set forth in Scetion 7.6(b)(vi)(B)(iii) of this
Decclaration.
“Tower B” shall have the mecaning set forth in Preliminary Statement C of this
Declaration.
7. Amendment to Section 1.2. Section 1.2 is delcted in its entirety and restated as
follows:

“Allocated Interest” shall mean and refer to the interest allocated to each Unit for
(1) an undivided interest in Common Elements, easements and licenses within the Condominium
Property; (11) hability for Commaon Expenses; and (iii) Membership rights in the Association,
including, without limitation, voting rights in the Association. Each owner’s undivided
fractional interest in the Common Elements and the fractional share of the Common Elements is
set forth on Exhibit *B” attached hereto. Except for the voting rights set forth in Section 5.6 of
this Declaraticn, the remaining Allocated Interest of each Unit in the Common Elements,
cascments and licenses with the Condominium Property and liability for Common Expenses shall
be equal to a fraction whose numcrator will be the Unit Allocation of the Unit and whose
denominator will be one thousand five hundred (1,500).

8. Amendment to Section 1.12. The reference to “NRS Section 116.110345™ in
Section 1.12 15 deleted in its entirety and restated as “NRS Section 116.045.7
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9 Amendment to Section 1.23. The reference to “NRS Section 116.110318” in
Section 1.23 is deleted in its entirety and restated as “NRS Section 116.017.”

10.  Amendment to Section 1.25. The reference to “NRS Section 116.110325” in
Section 1.25 is deleted in its entirety and restated as “NRS Section 116.027."

11, Amendment to Section 1.25. The reference to “NRS Section 116.110323” in
Section 1.25 is deleted in its cntirety and restated as “NRS Section 116.021."

12, Amendment to Former Section 1.36. Former Section 1.36 is deleted in its entirety
and restated as follows:

“Governing Documents” shall mean this Declaration, the Bylaws, the Articlcs, the
Rules and Regulations and other documents that govern the organization or operation of the
Association and the operation of the Condominium Property, as may be amended from time to
time.

13. Amendment to Former Section 1.50. Former Section 1.50 is deleted in its entirety
and restated as follows:

“Notice of Addition™ shall mean a document Recorded pursuant to Section 16.3 of
this Declaration by which rcal estate is added to the Condominium Property.

14, Amendment to Former Section 1.67. Former Section 1.67 is delcted in its entirety
and restated as follows:

“Shared Components” shall mean all pertions of the Condominium Property,
excluding the Residential Units and the Common Elements, including, but not limited to, the
following components or Improvements: any and all structural components of the
Improvements, including, without limitation, all exterior block walls and all finishes (paint,
stucco etc) and balconies, terraces and/or facades attached or affixed thereto; the roof; all roof
trusses, roof support elements and roofing insulation; the building envelope; exterior insulation
and finish system; all utility, mechanical, electrical, telephonic, telecommunications, plumbing
and other systems, including, without limitation, all wires, conduits, pipes, ducts, transformers,
cables and other apparatus used in the delivery of the utility, mechanical, telephonic,
telecommunications, clectrical, plumbing and/or other services; all heating, ventilating and air
conditioning systems, including, without limitation, compressors, air handlers, ducts, chillers,
water 1owers and other apparatus used in the delivery of HVAC services; all elevator shafts,
elevator cabs, elevator cables and/or systems and/or equipment used in the operation of the
elevators transversing the Condomintum Property; and all trash rooms, trash chutes and any and
all trash collection and/or disposal systems. In addition, the Shared Components include the
following arcas and/or facilities contained within the Condominium Property (togcther with a
license for reasonable pedestrian access thereto, as determined by the Hotel Unit Owner): any
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parking structures or parking areas; the pool and pool deck; the fitness center, if any, which may
be located from time to time within the improvements constructed upon the Hotel Unit, and
cabanas, it any, which may be located from time to time within the improvements constructed
upon the Hotel Unit and any landscape areas. Notwithstanding anything to the contrary
contained herein or in any of the exhibits hereto, the Sharcd Components shall be deemed part of
the Hotel Unit. The Hotel Unit Owner shall have the right (but not the obligation), by
supplemental declaration executed by the Hotel Unit Owner alone, to designate additional
portions of the Hotel Unit as Shared Components hereunder. Notwithstanding the designation of
the Shared Components, the Hotel Unit Owner shall have the right, from time to timc, to expand,
alter, relocate and or eliminate the portions of the Hotel Unit deemed Shared Components
(provided that expansion shali not be beyond the Hotel Unit), without requiring the consent or
approval of the Association or any Owner, provided that any portions withdrawn are not, in the
reasonable opinion of the Hotel Unit Owner essential to the structural integrity of the Residential
Units, the provision of utilities and utility services to the Residential Units and/or the provision
of legal access. In furtherance of the foregoing, the Hotel Unit Owner also reserves the absolute
right at any time, and from time {o time, to construct additional facilities upon the Hotcl Unit and
to determinc whether same shall be deemed Shared Components. Further, notwithstanding their
designation as Shared Components, subject to the right of thc Hotel Unit Owner to regulate their
uses, the balconies, lanais and/or rooftop terraces directly scrving a Unit shall be for the
exclusive use of the Unit afforded direct access thereto and that exclusive use right shall be an
appurtenance which passes with title to the Unit. It is expressly contemnplated that persons other
than Owners shall be granted use rights in and to certain of the facilities of the Hotel Unit (such
determination to be made in the solc and absolute discretion of the Hotel Unit Owner). The
Hotel Unit Owner may, in its sole discretion, offer food and beverage service and/or other
services commonly associated with a hotel, but is under no obligation to do so.

15, Amendment to Former Section 1.75. Former Scction 1,75 is deleted in its entirety
and restated as follows:

“Transient Rental’ shall mean the rental, for monetary or other
consideration, of a Residential Unit for a period of thirty (30) consecutive calendar days or less.

L6, Amendment to Former Section 1.77. The reference to “NRS Section 116.11039™
in Section 1.77 is deleted in its entirely and restated as “NRS Section 116,093,

17. Amcndment to Scetion 4.1, Section 4.1 is deleted in its entirety and restated as
follows:

Residential Units. Al maintenance, repairs and replacements of, in or to any
Residential Unit, whether structural or nonstructural, ordinary or extraordinary, foreseen or
unforeseen, shall be performed by the Owner of such Residential Unit at the Owner’s sole cost
and expense, except as otherwise cxpressly provided to the contrary herein. Except as otherwisc
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provided in this Declaration, the obligation to perform or provide such maintenance, repairs
and/or replacement shall extend to the boundaries of the respective Residential Units only, as
defined in Exhibit D hereof, and shall not extend to maintenance, repairs or replacement outside
of such boundaries. In the event that maintenance, repairs or replacement of or to Shared
Components adjacent to the boundaries of a Residential Unit become necessary due to a
Residential Unit Owner’s negligent act or omission, such Residential Unit Owner shall be
responsible for payment of all costs related to said maintenance, repairs or replacement as an
additional charge to the Residential Unit Owner as provided in Article 8 hereof.

18.  Amendment to Section 5.2. The reference to “NRS Section [16.113157 in
Section 5.2 is deleted in its entirety and restated as “NRS Section 116.011.”

19. Addition of Section 6.1. The following provision shall be added as Section 6.1:

Generally. The Budget shall comply with and contain the information required by
NRS Sections 116.31151(1)(a) and (b).

20, Renumbering of Former Section 6.1. Former Section 6.1 is renumbered as
Scction 6.2,

21, Amendment to Former Section 6.2. Former Section 6,2 is renumbered as Section
6.3 and restated as follows:

Subsequent Fiscal Years, The Board shall, not less than thirty (30) nor more than
sixty (60) days beforc the beginning of the Fiscal Year, prepare and distribute to the Owners a
summary of the Budget for the upcoming Fiscal Year, accompanied hy a written noticc that: (i)
the Budget is available for review at the business office of the Association or some other suitable
location within Clark County; and (ii) copies of the Budget will be provided upon request.
Within sixty (60) days after adoption of any proposed Budget, the Board shall provide a summary
of the proposed Budget to each Owner and shall set a date for a mecting of Owners to consider
ratification of the proposed Budget not less than fourteen (14) days or more than thirty (30) days
after the mailing of the summaries. Unless at that mecting a majority of all Owners reject the
proposed Budget, the proposed Budget is ratified, whether or not a quorum is present. If the
proposed Budget is rejected, the Budget last ratified by the Owners must be continued untit such
time as the Owners ratify a subsequent Budget proposed by the Board. If during such upcoming
Fiscal Year the Board deterrmines that the Annual Assessment should be increased above the
amount reflected in the Budget then in effect for such Fiscal Year, the Board shall provide a copy
or a summary of the increased Budgct, accompanied by a written notice of where the Budget is
available for review and that copies of the Budget may be obtained upon request, to all Owners
and the provisions set forth above concerning a meeting of the Owners to ratify a new Budget
shall be applicable to such proposed increase. The Budget, as ratified, shall be binding on all
Owners,
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22.  Amendments to Subsection 7.6(b} through 7.6(b)(iii). Subsections 7.6(b) through

7.6(b)(111) are deleted in their entirety and restated as follows:
(b)  Enforcemeni of Liens.

(i) The Association may foreclose its lien by sale after all of the
following oceur:

(A)  The Association has mailed or caused to be mailed by
certified or registered mail, return receipt requested, to the Owner or the Owner’s successor-in-
interest, at the Owner’s last known address and the address of the Unit, a Notice of Delinquent
Assessment (a “Notice of Delinquency™) which states (i) the amount of the Assessment and other
sums which are due in accordance with NRS Section 116.3116(1); (ii) a sufficient description of
the Unit(s) against which the lien is imposed; and (iii) the name of the record Owner({s) of the
Unit(s);

(B)  Not less than thirty (30) days after maiting the Notice of
Delinquency, the Association or other Persons conducting the sale has executed and caused to be
Recorded with the Clark County Recorder a Notice of Default and Election to Sell (a “Notice of
Default”) the Unit(s) to satisfy the lien, signed by any officer or authorized agent of the
Association, which must contain the same information as the Notice of Delinquency and which
must also comply with the following:

(1) Describe the deficiency in payment,

(i) State the name and address of the person authorized
by the Assaciation to enforce the licn by sale;

(i)  Contain, in 14-point bold type, the following
warning;

WARNING! IF YOU FAIL TO PAY THE AMOUNT SPECIFIED IN THIS
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE AMOUNT IS
IN DISPUTE!

(C)  The Owner or the Owner’s successor-in-interest has failed
to pay the amount of the lien, including costs, fees and expenscs incident to its enforcement, for
ninety {90) days following the datc of recording of the Notice of Default,

(ii) The Notice of Default must be signed by the person designated
nerein or by the Association for that purpose or, if no one is designated, by the president of the
Association.
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(ii)  The nincty (90} day period referenced in subsection (b)(i)(C) above
begins on the first day following the later of:

(A}  The date on which the Notice of Default is recorded; or

(B)  The date on which a copy of the Notice of Default is mailed
by certified or registered mail, returm receipt requested, to the Unit's Owner or the Owner’s
successor-in-interest at such Person’s address, if known, and at the address of the Unit.

(iv)  The Association may not foreclose a lten by sale based on a fine or
penalty for a violation of the governing documents of the Association unless:

(A)  The violation poses an imminent threat of causing a
substantial adverse effect on the health, safety or welfare of the Owners or residents of the
Condomtiniurm; or

(B)  The penalty is imposed for failure to adhere to a schedule
required pursuant to NRS Section 116.310305.

(v)  The Association or other Person conducting the sale shall also
mail, within ten {10} days after the Notice of Default is recorded, a copy of the notice by first
class mail to:

(A)  Each Person who has requested notice pursuant to NRS
Sections 107.090 or 116.31168;

(B} Any holder of a recorded security interest encumbering the
Owner’s interest in the Unit who has notified the Association, thirty (30) days before the
recordation of the Notice of Default, of the existence of the security interest; and

{(C) A Purchaser of the Unit, if the Owner has notified the
Association, thirty (30) days before the recordation of the Notice of Default, that the Unit is the
subject of a contract of sale and the Association has been requested to furnish the certificate
required by NRS Section 116.4109.

(vi)  The Association or other Person conducting the sale shall also,
after the expiration of the ninety (90) day period referenced in subsection (b)}(iX(C) above and
before selling the Unit:

(A)  Give notice of the time and place of the sale (the “Notice of
Sale”) in the manner and for a time not less than that required by law for the sale of reat property
upon execution, except that in lieu of following the procedure for service on a judgment debtor
pursuant to NRS Section 21.130, scrvice must be made on the Unit's Owner as follows:
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() A copy of the Notice of Sale must be mailed, on or
before the date of first publication or posting, by certified or registered mail, return receipt
requested, to the Unit’s Owner or the Owner’s successor-in-interest at the Owner’s address, if
known, and to the address of the Unit; and

(i) A capy of the Notice of Sale must be served, on or
beforc the date of first publication or posting, in the manner set forth in Section 7.6(b)(v).

(B)  Mail, on or hefore the date of first publication or posting, a
copy of the Notice of Sale by first-class mail to:

i) Each Person entitled to receive a copy of the Notice
of Default under NRS Section 116.31163;

(ii)  The holder of a recorded security interest or the
purchaser of the Unit, if either of them has notified the Association, beforc the mailing of the
Notice of Sale, of the existence of the security interest, Icase or contract of sale, as applicable,
and

(iliy The office of the Ombudsman for Owners in
Common Interest Communities (the “Ombudsman’).

_ (vii) In addition to the requirements set forth above, a copy of the
Notice of Sale must be served:

(A) By a person who is eighteen (18) years of age or older and
who is not a party to or interested in the sale by personally delivering a copy of the Notice of Sale
to an occupant of the Unit who is of suitable age, or

(B) By posting a copy of the Notice of Sale in a conspicuous
place on the Unit.

(viii} Any copy of the Notice of Sale required to be served must include:

(A)  The amount nceessary to satisfy the lien as of the date of
the proposed sale; and

(B)  The following waming in 14-point bold type;

WARNING! A SALE OF YOUR PROPERTY IS IMMINENT! UNLESS
YOU PAY THE AMOUNT SPECIFIED IN THIS NOTICE BEFORE THE
SALE DATE, YOU COULD LOSE YOUR HOME, EVEN [F THE
AMOUNT IS IN DISPUTE. YOU MUST ACT BEFORE THE SALE
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DATE. TIF YOU HAVE ANY QUESTIONS, PLEASE CALL (name and
telephone number of the contact person for the Association). IF YOU NEED
ASSISTANCE, PLEASE CALL THE FORECLOSURE SECTION OF THE
OMBUDSMAN’S OFFICE, NEVADA REAL ESTATE DIVISION, AT (877)
829-9907 IMMEDIATELY.

(ix)  Proof of scrvice of any copy of the Notice of Sale required to be
served pursuant to this section must consist of:

(A) A certificate of mailing which evidences that the Notice of
Sale was mailed through the United States Postal Scrvice; or

(B)  An affidavit of service signed by the person who served the
Notice of Sale stating:

(i) The time of service, manner of service and location
of service; and

(i)  The name of the person served or, if the Notice of
Sale was not served on a person, 2 description of the location where the Notice of Sale was
posted on the Unit.

23, Amendment to Section 9.2. Section 9.2 is deleted in its entirety and restated as
follows:

Parking. All vehicle parking shall be by valet only and subject to any procedures,
rules and regulations adopted from time to time pursuant to this Declaration or the Reciprocal
Easement Agreement. One valet parking space will be available for each Residential Unit within
the Condominium Property or within another parking facility located ncar the Condominium
Property. Parking spaces will not be assigned to a particular Residential Unit. Any spaces in
addition to the one valet parking space available to ecach Residential Unit and will be on a “first
come” basis. If a vehicle is parked in violation of any of the provisions of the Governing
Documents, in addition to complying with the requirements of NRS Section 487.038, the
Association must post written notice in a conspicuous place on the vehicle or provide oral or
written nofice 1o the owner or opcrator of the vehicle at least forty-eight (48) hours before the
Associaion may direct the removal of the vehicle, unless the vehicle: (a) is blocking a fire
hydrant, firc lane or parking space designated for the handicapped; or (b) poses an imminent
threat of causing a substantial adverse effcct on the health, safety or welfare of the Owners or
residents of the Units.

24, Amendment to Section 9.5. Section 9.5 is dcleted in its entirety and restated as
follows:
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Signs. Except as provided to the Declarant under this Declaration, no sign, poster,
billboard, advertising device or other display of any kind shall be displayed without the pre-
approval of the Hotel Unit Owner. Notwithstanding the foregoing, an Owner or occupant may
display a political sign within the Unit measuring no larger than twenty-four (24) inches by
thirty-six (36) inches. A political sign is a sign which expresses support for or opposition to a
candidate, political party or ballot question.

25, Amendment to Section 10.8. The word “claims’ in Section 10.8 is deleted in its
entirety and restated as “liabilities,”

26.  Amendment to Section [1.2. The term “Condominium Project” in Section 11.2 is
deleted in its entirety and restated as “Condominium.”

27.  Amendments to Section 19.2 through 19.2(b). The following provisions shall be
added as Sections 19.2 through 19.2(b):

Fines and Penalties. For any viclation of the Governing Documents, the Board
may:

(a) Probit, for a reasonable time, an Owner or an Owner’s Family,
Transient Gucsts, Long-Term Guests, ecmployees, agents, or invitees from:

(i) Voting on matters related to the Condominium,

(i)  Using the Shared Components, provided, however, an
Owner or an Owner’s Family, Transient Guests, Long-Term Guests, employees, agents, or
invitees shall not be prohibited from using any vehicular or pedestrian ingress or egress to go to
or trom that Owner’s Unit, including any arca used for parking.

(b) Impose a fine against an Owner or an Owner’s Family, Transient
Guests, Long-Term Guests, employees, agents, or invitees for cach violation, except that a fine
may not be imposed for a violation that is the subject of a construction penalty pursuant to NRS
Section 116.310305. If the violation poses an imminent threat of causing a substantial adverse
effect on the health, safety or welfare of the Owners or residents of the Condominium, the
amount of the fine must be commensurate with the severity of the violation and must be
determined by the Board in accordance with the Governing Documents. If the violation does not
pose an imminent threat of causing a substantial adverse effect on the health, safety or welfare of
the Owners or residents of the Condominium, the amount of the fine must be commensurate with
the severity of the violation and must be determined by the Board in accordance with the
Governing Documents, but the amount of the fine must not exceed One Hundred Dollars
(3100.00) for each violation or a total amount of One Thousand Dollars (§1,000.00), whichever
is less. The limitations on the amount of the fine do not apply to interest, charges or costs that
may bc collected by the Association pursuant to this Section 19.2(b),
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28. Renumbering of Former Section 19.2. Former Section 19.2 is renumbered as
Section 19.3,

29.  Amendment to Section 19.4. The following provisions shall be added as Section

19.4.

Past Due Fines, Past due fines shall be imposed and collected in accordance
with the provisions of NRS Section 116.31031. Any past duc fines shall bear interest
commencing thirty (30) days after the due date until paid at the rate of eighteen percent (18%)
per annum, but in no event more than the maximum rate pemnitted by law, The Board shall
establish a rate for any costs of collecting past due fines in accordance with NRS Section
116.31031(8),

30, Renumbering of Former Section 19.4. Former Section 19.4 is renumbered as
Section 19,5,

31. To the extent required by this Amendment, alf article and section headings shall
be renumbered as necessary.

32 Except as expressly amended herein, all terms and conditions of the Declaration
will continue in full force and effect.

[Signature page to followf
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IN WITNESS WHEREOF, the Declarant has executed this Amendment as of the date
first written above.

Turnberry/MGM Grand Towers, LLC,
a Nevada limited-liability company

By:  Turmberry/Harmon Ave., LLC,
a Nevada limited-liability company,
its Manager

By:  Tumberry Residential Holding, L.P.,
a Delaware [imited partnership,
its Manager

By:  Tumnberry Subsidiary GP, LLC,
a Delaware limited liability company,
its General Partner

By:  Tumberry Residential Developers, L.P.,
a Delaware limited partnership,
its Managing Member

By:  Tumberry Residential GP, LLC,
a Delaware limited liability
its General Partner

pany,

By: y
Jeffrey Soffer, Managing Member
STATE OF Yy s )
' ' ) ss.
COUNTY OF Mi, -eda )

This instrument was acknowledged before me on AL , 2006, by Jeffrey Soffer as
Managing Member of Turnberry Residential GP, LLL, the General Partner of Tumberry
Residential Developers, L.P., the Managing nber of Turnbery Subsidiary GP, LLC, the

General Partner of Turnberry Residential Holding/Y} B4 the Manager of Turnberry/Harmon Ave.,
LLC, the Manager of Turnberry/MGM Grand To , LLC

My Commission Expires: . Y PUBLIC
AN
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EXHIBIT A

LEGAL DESCRIPTION
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09801

HMH119-03
NOVEMBER 5, 2003
DGB/?77?

APN 162-21-401-008

EXPLANATION: THIS LEGAL DESCRIBES A PARCEL OF LAND FOR “THE RESIDENCES
AT M.G.M. GRAND, TOWERS A", LYING SOUTH OF HARMON AVENUE
AND EAST OF LAS VEGAS BOULEVARD.

LEGAL DESCRIPTION

THAT PORTION OF PARCEL 2 AS SHOWN BY MAP THEREOF ON FILE IN FILE 105, PAGE 99
OF PARCEL MAPS IN THE CLARK COUNTY RECORDER'S OFFICE CLARK COUNTY, NEVADA,
LYING WITH THE SOUTHWEST QUARTER (SW 1/4) OF SECTION 21, TOWNSHIP 21 SOUTH
RANGE 61 EAST, M.D.M., CLARK COUNTY, NEVADA, DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHWEST CORNER OF SAID PARCEL 2;

THENCE NORTH 00804'09" EAST ALONG THE WEST LINE THEREOF, 494.89 FEET;

THENCE NORTH 89856'24" EAST, 46.00 FEET;

THENCE SOUTH 00804'09" WEST, 70.83 FEET;

THENCE SOUTH 90800°00" EAST, 108.24 FEET;

THENCE SOUTH 00800'00" EAST, 83.67 FEET;

- THENCE SOUTH 90800°00" EAST, 257.91 FEET;

THENCE SOUTH 00803'36" EAST, 177.30 FEET TO A POINT ON THE SOUTHERLY BOUNDARY

OF SAID PARCEL 2;
THENCE ALONG SAID SCUTHERLY BOUNDARY THE FOLLOWING THREE (3) COURSES:

(1) CONTINUING SOUTH 00803'36" EAST, 74.51 FEET;

(2) SOUTH 44856'24™ WEST, 124.74 FEET;

(3) SOUTH 89856'24™ WEST, 324,81 FEET TO THE POINT OF BEGINNING.
CONTAINING 3.50 ACRES, MORE OR LESS.
NOTE: THIS LEGAL DESCRIPTION 1S PROVIDED AS A CONVENIENCE AND IS NOT INTENDED

FOR THE PURPOSE OF SUBDIVIDING LAND NOT IN CONFORMANCE WITH NEVADA REVISED
STATUES.
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L3¢ Vegas, NV 38119
T25.777-3000°

GARMAN TURNER GORDON LLP
GREGORY E. GARMAN

Nevada Bar No, 6654

Email: ggarman@gtg legal

ERIC R. OLSEN

Nevada Bar No., 3127

Email: eolsen@gtglegal
GABRIELLE A. HAMM

Nevada Bar 11588

Email: ghamam@gtg.legal
650 White Drive, Suite 100
Las Vegas, Nevada 89119
Tel; (723) 777-3000

Fax: (725)777-3112

Attorneys for Defendant,

TURNBERRY/MGM GRAND TOWERS, LLC

Electronically Filed
05/16/2016 04:05:48 PM

A o

CLERK OF THE COURT

BISTRICT COURY

CLARK COUNTY, NEVADA

145 EAST HARMON I TRUST,

Plaintiff,
Vs,
TURNBERRY/MGM GRAND TOWERS, 1LI.C;
MGM RESORTS INTERNATIONAL, LLC;
THE RESIDENCES AT THE MGM GRAND
TOWER A, LLC; MOM GRAND
CONDOMINIUMS, LLC: and DOES 1-X,

Defendants.

Case No. A-16-733764-C
Dept. No. X1

DEFENDANT, TURNBERRY/MGM

GRAND TOWERS, LLCS JOINDER AND
MOTION TO DISMISS PLAINTIFE’S

COMPLAINT

Date of Hearing: June 9, 2016
Time of Hearing: 8:30 a.m.

Detendant TurnberryMGM Grand Towers, LLC. a Nevada limited lability company

(“Grand Tower A™), by and through its courisel, the law firm of Garman Turner Gordon LLP, |

I
]

hereby files this joinder to Defendants’ Motion to Dismiss Plaintiff’s Complaint {the “Motion to |

Dismiss™} fited by Defendants MGM Grand Resorts Intemational, LLC and MGM Grand

Condominium, LLC {together, the “MGM Defendants™) on May 9, 2016.

To avoid duplication, Grand Tower A hereby incorporates and adopts the MGM

Defendants’ facts and arguments as though [ully set forth herein. Grand Tower A further moves |

1 of6

4848-0444-4721, v. 2
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1 | for dismissal of Defendant Grand Tower A for the reasons set forth herein,

2 DATED this 16th day of May, 2016.
3 GARMAN TURNER GORDON LLP
4 ’ I
5 By: _¢
: GREGORY E. GARMAN
6 Nevada Bar No. 6654
Email: ggarman@gtg.legal
7 ERIC R. OLSEN
_ Nevada Bar No. 3127
8 Email: eolsen@gty.legal
9 GABRIELLE A, HAMM
‘ Nevada Bar 11588
10 Email: ghamm@gtg legal
650 White Drive, Suite 100
il Las Vegas, Nevada 89119
Tel: (725)777-3000
12 Fax: (725) 777-3112
i1 Attorneys for Defendant,
TURNBERRY/MGM GRAND TOWERS, LLC
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15 POINTS AND AUTHORITIES
16 q
7 STATEMENT GF FACTS
18 1. Grand Tower A is a debtor and debtor-in-possession in a case pending under

19 || Chapter 11 of Title 11 of the United States Code, pending in the United States Bankruptey Court
20 || for the District of Nevada and entitled /n re Turnberry/MGM Grand Towers, LLC, et. al., Case
21 § No. BE-S-15-13706-abl, ¢f ol (collectively with the jointly-administered cases of
22 Turnberry/MGM Grand Towers B, LLC and Tamberry/MGM Grand Towers C, LLC, the

23 || “Chapter 11 Cases™).

24 2. The Chapter 11 Cases were commenced on June 26, 2015, Case No. BK-S-15-
25 || 13706-abl, ECF Ne. 1 (Voluntary Petition of Grand Tower A). ‘
6 3. From 2004 through the early part of 2006, Grand Tower A developed,
27 | constructed, and sold the condominium tower now known as “Tower A of The Signature at
2¢ | MGM Grand (the “Property™). Following the sale of all of the condomintum units in the
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Property, Grand Tower A sold all of its remaining interest in the Property, including all real
property and “all and singular tenements, hereditaments, and appurtenances thereunto belonging
or in anywise appertaining” to Signature Tower 1, LLC, a Nevada lmited liability company, on
May 2, 2006, retaining no Interest in the Property, including any real property. (See Exhibit C to
MGM Defendants” Motion to Dismiss, Grant, Bargain, Sale Deed.)!

I
LEGAL ARGUMENT

A, Standard for Determining a Motion Under NRCP 12(b)(5).

The standard for consideration of 2 motion to dismiss is familiar, When considering a
motion to dismiss under NRCP 12(b)(5), the court accepts the factual allegations within the

complaint as true and draws all inferences in the plaintiffs favor. Buxz Stew, LEC v, City of N,

Las Vegas, 124 Nev. 224, 228, 181 P.3d 670, 672 (2008); Sanchez ex rel. Sanchez v, Wal-Mart
Stores, Inc., 221 P.3d 1276, 1280 (Nev. 2009). However, nothing in NRCP 12(b)}5) or Nevada's
numerous decisions under NRCP 12(b)(5) suggests that the court is required to accept as true
allegations which are conclusively controverted by public records of which the Court may take

judicial notice, such as the Grand, Bargain, Sale Deed from Grand Tower A to Signature Tower

1, LLC. See Niles v. Nat'] Default Servicing Corp., 126 Nev. 742, 367 P.3d 804 (2010) (held-ing

that “a court may take judicial notice of matters of public record™) (citing Lee v. City of Los
Angeles, 250 F.3d 668, 689 (9th Cir. 2001) (internal quotations omitted)). J

If “if appears beyond a doubt that {the plaintiff] could prove no set of facts, which, if
true, would entitle [the plaintiff] to relief,” then the court must dismiss the complaint. Buzz

Stew, 124 Newv. at 228; Simpson v. Mars, Inc., 113 Nev. 188, 190, 929 P.2d 966, 967 (1997)

| (citing Vacation Village v. Hitachi America, 110 Nev. 481, 484, 874 P.2d 744, 746 (1994)).

Stated another way, “[t]o survive dismissal, a complaint must contain some “set of facts, which, |

if true, would entitle [the plaintift] to refief.™ [n re Amerco Derivative Litig.,, 127 Nev. Adv.

Op. 17, 252 P.3d 681, 692 (2011) (quoting Buzz Stew, 124 Nev. at 228, 181 P.3d at 672).

" “ITthe court may take into account matters of public record, orders, items present in the record of the
case, and any exhibits attached to the complaint...” it ruling on 2 motion to dismiss. Breliant v, Preferred
Equities Corp., 109 Nev. 842, 847 (1993). i
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B. All Claims Against Grand Tower A Must Be Dismissed,

Plaintift has asserted no facts from which the Court can infer that Defendant Grand |
Tower A had anything to do with the alleged damage to Plaintiff’s unit. Even if every allegation

in Plaintiff's Complaint was true, Plaintiff has failed to allege that Grand Tower A owed the

Plaintiff any duty or that Grand Tower A engaged in any act or omission which cavsed Plaintiff's

alleged damages.

Plaintiff does not assert any set of facts sufficient to infer that Defendant Grand Tower A

owned the Property at any time relevant to the Complaint, as public records conclusively

controvert such allegations. See G.K. Las Vegas Lid, P'ship v. Simon Prop. Grp., Inc., 460 F. ‘
Supp. 2d 1246, 1261 (D. Nev. 2006) (“plaintiff cannot insulate a complaint from dismissal by
relying upon inferences that ar¢ unreasonable or unwarranted in the context of the complaing

itself™) (citing Sprewell v, Golden State Warriors, 266 F.3d 979, 988 (9th Cir. 2001) (holding

that a court is not required to accept allegations that are “mercly conclusory, unwarranted
deductions of fact, or unreasonable inferences.” ).

The Grant, Bargain, Sale Deed from Grand Tower A to Signature Tower 1, LLC,
attached as Exhibit C to the MGM Defendant’s Motion to Dismiss, establishes that Grand Tower
A had no ownership interest in the Property after May 2, 2006. Plaintiff alleges nio facts from
which the Court could infer Hability by Grand Tower A for acts or omissions occwrring more
than nine years after it sold its interest in the Property, That Grand Tower A owned the Property
in the distant past, without more, does not give rise to a claim.

Further, even if Plaintiff had properly alleged that Grand Tower A owned the Property at

- any relevant point in time, Plaintiff has pleaded nothing more than Grand Tower A’s bare
owsership. Plaintiff pleads no facts from which the Court could infer that Grand Tower A owed

any duty to Plaintiff whatsoever by virtue of bare ownership of the land upon which the Property |

sits or some residual interest in the structure. Plaintiff alleges no contractual duty owed by
Grand Tower A, nor does it allege that any employee of Grand Tower A. as opposed to some '

other Defendant {or unnamed party), was responsible for Plaintiff*s alleged damages. As Grand
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Tower A is not alleged to have any duty to Plaintiff, it cannot have breached that duty as a matter
of law.

i,
CONCLUSION

Plaintiff has failed to state a claim upon which relief may be granted under NRCP
12{b)}(5) against Twrnberry/MGM Grand Towers, LLC, an entity which sold its interest in the
Property almost a decade ago. For this reason, and for the reasons set forth in the MGM
Defendants’ Motion to Dismiss, dismissal of the Compiaint is appropriate. Based on the

foregoing, Defendant Turnberry/MGM Grand Towers, LLC respectfully requests that all causes

of action against it be dismissed, and that the Court dismiss this action in its entirety.

DATED this 16th day of May, 2016.
GARMAN TURNER GORDON LLP

GREGORY E. GARMAN
Nevada Bar No. 6654
Email: ggarman{gtg.tegal
ERIC R, OLSEN
Nevada Bar No. 3127
Email: eolsen@gtyg.legal
GABRIELLE A. HAMM
Nevada Bar 11588
Email: ghammi@gtglegal
650 White Drive, Suite 100
Las Vegas, Nevada 89119
Tel: (725) 777-3000
Fax: (725 777-3112
Atiornevs for Defendant,
TURNBERRYMGM GRAND TOWERS, LLC
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing JOINDER AND MOTION TO DISMISS
PLAINTIFF'S COMPLAINT was submitted electronically for filing and/or service with the
Eighth Judicial District Court on the 16th day of May, 2016. Electronic service of the foregoing
document shall be made in accordance with the E-Service List as follows:
ERIC TRAN, ATTORNEY AT LAW

Contact Email
Eric Tran Erte. Tran@stoamigo.com

Wood Smith Henning & Berman

Contact Email
Janice M. Michaels jmichaels@wshblaw.com
Michael B. Kragness mkragness@wshblaw.com

Wood Smith Henning & Berman

Contact Email
Elisa L. Wyatt ewyatt@wshblaw.com
Rikki Garate rgarate(@wshblaw.com

/s/ Patty Pietson
Patty Pierson, an employee of
GARMAN TURNER GORDON

Hoté
TRUST134



BRI W TRAN

ATTORNEY ATLAW
3338 Bagiere Ave Las Vagms, Mevads §5319

Telephome | {102)248- 2770 axp 2033 o {815) 350-25230

-

oW B R B b

P A St
< s B L

OMD

ERECN. TRAN, Esq.

Nevada Bar No. 11876

$538 8. Hastern Ave

Las Vegas, Nevada 8911%

Telephone: {FOZ) 948-89770, Ext. 2833
Fax: (R15)55G-2830

EeMiais Bric Tram@Siodmizo.com
Attorney jor Plaintiff

Electronically Filed
05/19/2016 04:22:37 PM

o

CLERK OF THE COURT

BESTRICY COURY
CLARK COUNTY, NEVADA

145 BEAST HARMON [ TRUST
Platifl
v,

TURNBERRY/MGM GRAND TOWERS, LLG,
MGM RESORTS INTERNATIONAL; THE
RESHIDENCES AT MOGM GRAND TOWER A,
LLC; MGM GRAND CONDOMINIUMS, LEG
JOHN DOES WX

Defendants,

Cass No. ; A-16733764-C

spt. No.s XX

PLAINTINE'S OPFPOSITION TO

DEFENDANTS MOTION TO DISMISS, OR IN

THE ALYERNATIVE, MOTION TO AMEND
THE COMPLAINY

Plaintiff 145 Fast Marmon I Trugt, by and through #ts sttorney of vecord, Hric N. Tran, Esq.

hereby submits this Opposition to Defendanis MOM

Condomintums, LLC s Motion to Dismiss, of in the Alternative, Motion to Amend the Complains.

i

I
iy

’_i}'!;’

Page 1 of 1%

TRUST135

Besoris Infernational and MOM  CGrand




BRI N TRAN
ATTORNEY AT
5538 Eastern Ave Las Yegas

Telephone.: {TH2W0A8-9770 2xr 203

LAW

3

ey B9312
3 Fav (315} 55023826

B

Pk

fa2

@0 A

14

R

This Opposition and Motion i3 made and based on the following Memorandun of Polnts and

N

Autherities, the Declaration of Erie N. Tran, all exhibits attached hereto, the pleadings and paper this
32 pep

DATED this 19th dav of May, 2016,

Court bas on file, snd any oval arguments that may be entertained by tifs Cowt
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ERIC N TRAN .

MNevads Bar No, 1187
5838 8. Eastern Ave
Las Vegas, Nevada 88172

Telephone: (702} 948-9770, Exi. 2033
Fax: (§15) 530-2830

ExMail: Erie.Tran@SioAnigo.com
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DECLARATION OF ERIC N, TRAN I¥ SUPPORT OF PLAINTIFF'S OPPOSITION TO

DEFENDANTS MOTION TO DIISMISS, OR IN THE ALTERNATIVE, MOTION TO AMEND

THE COMPLAINT

I Brie N. Tran, hereby declare the following:

L Pam ap gttorney duly loenced in the Siate of Nevads and [ am the sttorney of record for

} Matatilf 145 Esst Harmon I Trust.

2. Tknow the following fots to be wue of my own knowledge, and if called to testify, T conld

competently do so,

3. Imake this declaration in complignce with EDCR 2.21. This declaration perains fo PlaintifPs.
Oppesition o Defendants” Motion to Disiniss Plaintif®s Complaint, or in the aliernative, Motion o
Amend the Complaing.

4. From about December 2015 to Morch 2016, Plaintiff and s atiormeys have been fo sontact with
reprosentatives from The Signatwe at MOM Grand inclading Willlam Martin, Beq., the attorney
assigned to this case pre-litigation.

5. Un munercys ogcasions from December 2015 to Mareh 2016, Plaintiff asked My, Martin for the
aame of the entily or entities that owns The Signatwre at MGM Grand. From the very beginning, Mr,
Martin has been evasive and unwilling to provide Plaintiff with the name of the entity or entities it

owns The Sigaature st MOM Grand. Tnstead, at every tum, Mr Martin has vaguely replied that
nd »

reprosented the “MGM.” On one ocasion, Mr. Martin stated that he was counsel for “Signatere.” In

fact, in previous conpunications with My, Martln, Mr. Martin's signatwe block stated that he was Vice

18 & true and covvect copy of an email sent by Mr. Martin o Plalntiff dated January 13, 2016,

6. Even when Plaintiff specifically asked Mz, Martin who the defondant(s) showld be in the event

. Plasatif needs to file 2 lawsult, My, Martia vaguely roplied “MGM.”

7. Prior to the filing of this lawsait, Plaimif deafted numerous lotters to My, Martin addressing
g

Page 3 of 1%

TRUST137




R N TRAM
ATTORNEY ST LAW
5538 Fastemn Ave Las Vepas, Nevads 89112

Telephons » {(THDSBSTI0 ey 2033 Fax (815).350.-2

ER3E

17

should be. Sge Fxhibit 2 which are true and comect coples of letters sent to William Martin dated

jpotentiad defendants gs “MGM Grand Condomindums LLEY and “MOM Besorts International

 Operations Ine,” See Id, Me. Martin did not even have the curtosy to respond to my letter,

| conference with Blisa Wryall, Hsg. At the véry beghuning of the telephone conference, 1 asked Ma,
| Wiyait who she represented in this matter a8 there were munerous defendagts. Ms, W yatt stated that she
represented “MOM.” Beoanse T viewed “MOM®” asa v ague answer as thers are multiple defindants that
wonld be considerad “MOGM,” T asked Ms, Wyall to clarify which MOM defendant speciiicaily named]
Vin thds lawsuit she represented. Ms. Wyatt replied “that is hard for me to answer,” Because Ms, Wyatt

coudd ot {or refused to) provide me with a specific snswer, | had 1o ask her sdditions! follow up

' naning

SEJ&&?&R at MGM Grand, 1 then told Ms, Wyatt that this was the Hirst time | had ever heard that an

the potential defondam(s) as “MGM CGrand Condomintums, LLC,” and “MGM Resorts Internationsl
Operations fne.” Not once did My, Martin ever corvect Mlaintiff regarding who the proper defendant{s)
February 3, 2018 and Mareh 21, 2016,

8. Prorto the fillog of this lawsuit, I also drafied 2 demand letter to My, Martin addressing the

9. Atter the filing and service of the Complaint, on or about April 22, 2016, 1 had a elephone

questions o determine which specifie defendant in this matter she actually represented. I then
progeeded to ask her how she obiained a copy of the Complaint, She responded that she recsived the
Conmplatat from the Insurance carrier. | then ssked her “who is named in the Summons that should be
with the Complaint” Ms, Wyal then looked through her file and ssid that MGM Grand

~ -

Condomindutes, LLO and MOM Resoris International are named v the Summons that she reccived
from the insurance carrier. T then asked her “so you represent MGM Grand Condomintums, ELC and
MGM Resoris Intersations??” Finally, Ms. Wyatt confivmed over the phone that she represenied MGM
Grand Condomintums, LLT and MGOM Resorts Internationsl.

18, During the conferance, Ms. Wyat! asked me if { was willing io file an amended complaint only

et

Iie Signature” because acconding o Ms, Wyatt, “The Signatwre” was the real ownsr of The

Page 4 of 1%
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entity name “The Signature” was the owner of the Signature at MGM Grand. T also told Ms. Wyatt that
T was relnctant to amend the complaint as [ don’t have sny evidence suggesting that “The Siguatore”
was the rue defeondant as the name of the condominium ie “The Signatore at MGM Grand.”

P On April 28, 2015, 1 bad another telophone conference where Ms. Wyatt again requested that
I file an amended complaint only naming “The Signatirs.” | explained to Ms. Wyait that | was reluctant
to do so becayss prior to the filing of this lawsult, Plaintiff was communicating with William Marting
Esq., the previous attormey fom “MGM” assigned to handle tis case. Dhwring Plaintiffs entive previcus
comemmications with Mr, Matla, Me, Martin sever stated thal the owner of the condominium was
“The Signature.” In fhot, | informed Ms. Wyatt that during MaintifP's previous conversation with Mr.
Martin where Plaintiff specifically asked him who be represented and who the defendant should be in
the svent there is & lawsuit, Mr. Martin vaguely asserted that he represented “MOM” and that the
defendant shonld be “MOGM

12, Ms Wysit then suggested, among othier things, that [ file an smended complaing onty naming
The Signature but with 4 reservation of rights that Plalntiff could amend the Complaint in the future fo
:name other defendunts should discovery reveal other defendants are responsible for the torts alleged in
the Complaint.

13, After my discussions with Ms. Wya, | onee again revisitad my research regarding the potential
E_daf@ﬁdams i this case. | again did 2 businesy entity search on the Nevada Secretary of State’s website.
According to the Nevada Seoretary of State’s wabsite, there i no entity by fhe vame of “The
%1@32&&?@:’ Insiead, the ondy entity thar conld potestially own The Signatwe st MOM Grand and that
fgwa& isted as “the Signanure” according to miy search fesults was “the Signature Condominhuns, LLO”

14, On May 2, 2014, { held another telephone conferencs with Ms, Wyant where | informed her that

my clients were not willing to amend the Compilaint due 1o MGM’s evasive conduct in faillag to even|

{state who the owner of the condominiug in this matier {5, and because at this Joncture we don’t havel

enogh evidencs fo conclusively show that “The Signature” ows the sondomindum.
Page B of L8
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15, On May §, 2016, Defendants MOGM Resorts International and MGM Geand Condomintoms,

1LLC filed thelr Motion 1o Dismiss. In their Motion to Dismiss, Defendants allsge that the owner of the

condominfum is “the Signature Tower I, LLC This was the first time “the Signatwre Tower I, LLO”

was gver brought to my attention by Defendants and thelr representatives,
i, B N. Tran, declare under penaliy of perjury under the laws of the State of Novada,
that the foregoing is true and covrsct,

Executed this 19% day of May, 2015

ERIC N TRAN

Page & of 1%
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MEMORANDM OF POINTS AND AUTHORITIES

L INIRODUCTION

{Contrary to Defendants’ assertion that it is easy o ascerizin the identiy of the trie owner of the
condominium/hote] called the “Signature at MOM Grand™ Jocuted at 148 East Harmon Ave, Las Vegas,
Nevada 89109, the veality is that hased on ihe complexity in which these “MGM” entities are structursd

with various subsidiavies and parent company, it {8 exbremely difficolt {o ascerfain the real entity or

entitios that own the Sigoature at MGM Grand. From the very beginning when Plaintiff reporied the

damage to Plaintiffs condominium unit to the management af the Signature at MOGM Grand,

 Defendants and thelr ropresentatives dncluding Wiltam Mastin, Esq., an sttomey for MOM Resoris
International assigned to this matter pro litigation, have been sompetely evasive about the true identity

of the pwier of the Signature af MOM Grand in order to chetruct Plalntifls sbility to Sle thix lawsui,

Plalntiff, in an act of caution, named every defendan that potentially owned the Signatore at

_ZMGZ\"E Grand and that could be heid Hable to Plaintiff including Defendant MOM Resorte International
..wha upon information and beliel' is the parent company of all the “MOM” defendants. Defendanis now
{ aseert that Plalntiff named the wrong Defendant in this matter a5 the true identity of the entity thet owns
1:“&1&' Signature af MGM Grand s “The Signature Tower 1, LLC” However, even when Plaintif¥ wrote
.:iei‘i&m to Delendants identifying the potential defendants as “MGM Grand Condomintums, LLCY and

{“MOM Resorts International Operstions Ine.” Defendants aud their representatives failed o sorect

Plaintiff or even mention that “the Mgnature Towsr T, LLC” was the true owner of the condomimiun,

Seg Declaration of Brie N, Tran af §e 7-8. Irrespective of Defendarts’” assertion as to the frue identity of!

the owaer of the Signature st MOM Grand, at this hncture, this case is stll in its infancy and as such, it

is foo garly to determine the e owner(s) of the Siguature at MOM Grand. Thus, tifs Court should

deny Defendants” Motion to Dumiss and allow fhis case 4o proceed so that Plalntiff can at least do

some discovery in order to asverialn any other entitics who own the Signature at MOM Grand,

Page ¥ of 15
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L STATEMENY OF FAUTS

Plaintiff i3 the owner of condominhms unlt # 25619 located in a condomintumy/hotel called the

:Sigiaawre at MGM Grand at 145 Fast Harmon Ave, Las Vegas, Nevada 89109, On March 21, 2018,
Flainiff filed s Complaint against, among other defendants, Defendants MOM Resorts International
{and MOM Grand Condomintoms, LLC asserting claims for (1) Negligence: (2} NegHpence per sey (1)

{ Respondsat Superior; {4) Conversion; {8} Trespess; and {§) Breach of Contract, See Complaint attached

as Exhibdt A to Defendams” Motion o Dismiss, PlaintifPs Complaint arises from Defendants and their

{employses illegally entering Plaintiffs condominium Unit while Plalntiff was away and unlawfally
{using PlaintifPs Unit for thele own bonefit which resulted in substantial property damage fo Plaintiffs
{Unit §d. The Complaint also alleges that Defendants fafled to vepair the widespread micld damage

throughout the extire Hoor where Plaintif¥fs Unit is located. 14,

On May 9, 2016, Defendants MOM Resorts International and MOM Grand Condomdndums,

;.LLL filed thelr Motion to Dismiss the Complaint. In Defendants” Motion to Dismiss, Dofondants & argue
| that Plaintifl is not the real party in Interest, and that Plaintiff has not named the proper entity that
'_zazfuaiiy owns the Signature at MGM Grand and thus, Platatiffs Complaint should  be dismi

{ Plaintiff now submits this Opposition to Defendants” Motlon to Dignies, or in the alternative, Motion to

{ Amend the Complaint.

L. LEGAL ARGUMENT

A, DEFENDANTE' MOTION TO DISMISS SHOULD BE DENIEDR RECAUSE|
PLAINTIFF M5 EAST HARMON [T TRUST IS THE RUAL PARTY IN INTEREST.

NROP 17, which governs real parties in interest, provides as follows;

Every action shall be prosconied in the name of the veal party in interest; bat an
sxecuior, administrador, guardian, trustee of an express trust, a puarly with whom or In
whoge name & confract has been made for the benefit of another, of & parly authorized by
statude gy sue in his own name without joining with him the party for whose benefit

Page B of 1%
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the action is hwonght; and when & statute so provides, an action for the use or benefit of
ancther shall be brought in the name of the State.

_.‘NRCP F7{a) {bold and underlined emphasis addedy

Acveal party in Interest “Is one who possesses the vight to enforce the claim and has 4 signdficant

{interest in the Btigation” Arguelle v, Sonset Station. lne, 127 Nev, Adv. Op. 28, 252 B34 206, 208

| (2011 {citing Szilagyi v. Tosta, 99 Nev. 834, 838, 673 .24 495, 498 (1983).

As emophasized above, and conteary t© Defendants’ assertions, NRCP 17 (a) does not define a

jreal party in ioterest sefely as “an executor, sdnyinisivator, gusrdian, trustee of an express trust, a patty
with whoms ot in whose nume a contraet has been made for the benefit of another, or a patiy authorized

{by statute.” Instead, NRCP 17{a} siates that these parties “may sue in his own name without jolning

with him the perty for whose benefit the sction is brought” Simply put, only "laln exeoutor,

{administrator, guardian, ballee, trustes of an oxpress trust, a party with whom gt In whose name a
{contract has been made for the benefit of another, or a party authovized by siafte” is permitted 1o hring

{ & sult without joining the resl party i Inferest which is the Exeontor. NRCP 17(a).

Here, the 143 Fast Harmen [ Trust is the party that owsas the condominium wnit and who has a

significant interest in the Higation. Contrary to Defendants” assertion, nothing in the plain language of!

.'?\R CP 17 () provents the Trost Heelf from bringing forth this lawsnit. Winle the Trustes of the Trust)
:iundm‘ NRCP 1¥a) may bring forth this sult in bis own name withowt naming e Trust, who will]
L ultimate ty benefit frony this action, based on the plain language of NRCOP 17(s), this does not m‘cwnf
_‘zﬁﬁ Trust selt from bringing forth this action is #s own aaeme,”

fif

 Defondants cite to (,«:,\‘L.Rbﬂ‘;” v, Carpenters §, Nevada Vacation Trust, 95 Nev, 609, 600 P.2d 244, (1979

and avgue that only the Trustes of 8 }msi ‘1&3:; capasity to sue, Even the Court in Caysey contemplated

that the pimfm“@"m that case would be allowed to file an Amended Conaplaint. Thus, i this C(}urt roies
that the 143 East Harmon H Trast does not bave capacity 1o sue, then Plaintif¥ request this Cowt allowd
Plaintiff o Sl an Amended Complaint nomdng the Trustes of the 143 East Havmon I Trust as

plaintiffs,

Pags & of i3
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IN THE SUPREME COURT OF THE STATE OF NEVADA

*kkk

145 EAST HARMON II TRUST,
ANTHONY TAN AS TRUSTEE OF
THE 145 EAST HARMON 1II
TRUST,

Appellants,

VS.

THE RESIDENCES AT MGM
GRAND - TOWER A OWNERS’
ASSOCIATION,

Respondent.
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{ TURNBERR Y/MGM GRAND TOWERS, LLC:

o) RS BN O R

_CONDOWTUMS LLC; and DOES I-X,

Electronically Filed
03/21/2016 11:56:39 AM

A b

CLERK OF THE COURT

ERIC N. TRAN, Esqg.
Nevada Bar No. 11876
5538 5. Fastern Ave

+Las Vegas, Nevada 89173

Telephone: (702) 948-9770, Ext, 2033
Fax: (815)350-2830

E-Mail: Eric, Tran@StoAmigo.com

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
145 EAST HARMON IL TRUST CaseNo.: A-16-733764-C
_ Dept. No.; XI
Plaintiff,
A COMPLAINT

MGM RESORTS INTERNATIONAL, LLC -
THE RESIDENCES AT THE MGM GRAND Date of Hearing: N/A
TOWER A, LLC; MGM GRAND Time of Hearing: N/A

Defendants.

Plaintiff 145 East Harmon II Trust, by and through its attorney of record, ERIC N. TRAN,
ESQ., for its Complaint against Defendants Turnberry/MGM Grand Towers, LL.C; MGM Resorts
International; The Residences at the MGM Grand Tower A, LLC; MGM Grand Condominiums, LLC
(collectively referred to as the “MGM Defendants™); and Does I-X,, states, asserts, and alleges as
foltows:
THE PARTIES

1. Atall times relevant herein, Plaintiff 145 East Harmon TI Trust { *“The Trust™) is the owner

Page 1 af9.
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ERIC N. TRAN
ATTORMNEY ATLAW
5538 Eagtern. Ave
Las Vegas, Nevada 89173

Phone: (702) 948-0770; ext- 2033

o -~ o wn F-N (¥ N - Lo o oo |

of a condominium located 4t 145 E. Harmon Ave, Unit # 25619 Las Vegas, Nevada 89109 (* the
Property™).

2. Atall times relevant herein, Defendant Turnberry/MGM Grand Towers, LLC was a limited
| liability company organized and existing under the laws of the State of Nevada with its principal place
.of'busine'ss in Clark County, Nevada. In addition, T urnberry/MGM Grand Towers, LLC is the owner

and operator of the condominium/hotel called MGM Signature located at 145 E. Harmon Ave Las
| Vegas, Nevada 89109 where the Property is located.

3. At all times relevant herein, Defendant The Residences at MGM Grand Tower A, LLC
was a limited liability company organized and existing under the laws of the State of Nevada with its
principal place of business in Clark County, Nevada. Based upon information and belief, Defendant
The Residences at MGM Grand Tower A, LLC is also the ewner and operator of the
condominium/hotel called MGM Signature located at 145 F. Harmon Ave Las. Vegas, Nevada 86109
where the Propeity is located.

4. Atall times felevant‘ herein, Defendant MGM Resorts International is a Delaware
corporation that was licensed to do business and actually doing business in Clark County, Nevada.
| Based upon information and belief, Defendant MGM Resorts International is also the owner and

operator of the condominium/hotel called MGM Signature located at 145 E. Harmon Ave Las Vegas,
| Nevada 89109 where the Property is located.

5. Atall times relevant herein, Defendant MGM Grand Condominiums, LI.C was a
limited liability company organized and existing under the laws of the State of Nevada with its
principal place of business in Clark County, Nevada. Based upon information and belief, MGM Grand
Condominiums, LLC is also the owner and o perator of the condominium/hotel called MGM Signature
located at 145 E. Harmon Ave Las Vegas, Nevada 89109 where the Property is located.

6. The true names, identities, and capacities, whether individual, corporate, associate, or
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5538 Eastern Ave _
Las Veyas, Nevads 89173
Phone: {702} 9480770, ext 2033

ERIC N, TRAN
ATTORNEY ATLAW:
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otherwise, of DOES I through X, inclusive, are unknown to Plaintiff, who therefore sue said Defendants
I by such fictitious names. Plaintiff is informed and believes and upon that basis alteges that each of the
|| Defendants designated herein as a DOE Defendants are responsible in some manner for events and

| happenings herein referred to and caused damages proximately thereby to Plaintiff as herein alleged.

Plaintiff further alleges that it will ask leave of this Court to amend this Complaint to insert the true
names, identities, and capacities of said DOES T through X, inclusive, when the same have been
ascertained by Plaintiff, together with appropriate charging allegations.

7. Upon information and belief, Does I- X are employees and/ or agents of the MGM
Defendarits,

STATEMENT OF FACTS

8. Onor about November 11, 2015, Plaintiff attempted to enter the Property. However,

Plamntff could not enter the Praperty as the electronic key card eniry system malfunctioned, Plaintiff

{| then reported the electronic key card system mallunction to the MGM Defendants. Later that day, the

| MGM Defendants sent their employees and staff to fix the electronic key card system on the Property.

9. Prior to November 11, 2013, there was no damage to the interior of the Propetty, the

|| bathroom shower in the Property was also completely shut off, there were no leaks coming from the
fbathroom shower, and the shower valve was not broken. Plaintiff did not give access or authorization to

any persons or party to enter the Property for any reason. Prior to Noveniber 11, 2015, the “Do Not

Disturb™ notification on the electronic key card entry system was turned on which signals to all
erployees, staff, personnel of the MGM Defendants, and all other visitors to not enter the Property.

10. On or about December 3, 2015, Plaintiff re-entered the Property for the first time since
attempting o enter the Property on November 11, 2015 and discovered that the bathroom shower was
fully turned on to the hottest temperature and the highest pressure; and that the Property was filled with
steam. The steam and moisture from the bathroom shower caused significant damage to the interior of

the Property including, but not limited to, mold damage.
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11. To enter or ga;i'n access to the Property, a person must first insert an electronic key card

| specific to the Property through a double door entry, then the person must insert the same electronic key

| card specific to the Property through a second single door to the Property. The only persons who had

access to the electronic key card to enter the Property were Plaintiff; and the MGM Defendants, their
employees and staff,

12. Upon information and belief, the MGM Defendants maintain records of the use of the
electronic key cards sysiem which records entries to the Property. There is also a security camera
directly outside the front door of the Property which records who enters the Property. The security
camera aiso shows who walks up and down the hallways and corridors of the Property.

13, Thereafter, Plaintiff contacted the MGM Defendants to report the incident and damiage to

|| the Property. Plaintiff authorized and demanded that the MGM Defendants retrieve and review the

[frecords of the hotel electronic key card acoess system to determine the individual(s) that entered the

Property and caused damage to the Property.

14. On or about December 11, 20135, the MGM Defendants visited the Property to retrieve and

'downlo_aci the data from the hotel key access card information system. The MGM Defendants also

conducted an investigation of the incident.
15. On or about December 29, 2015, Plaintiff discovered through the MGM Defendants that the |
hotel key access card system indicated that on or about November 26, 2013, an employee of the MGM |

Defendants entered the Property without authorization. The MGM Defendants do not refute that an

employee or employees entered the Property on November 26, 2015. However, the MGM Defendants

refused to disclose the name of the cmployee or employees who entered the Property, and refused to

turn over the data from the hotel key access card system showing all entries into the Property up to

December 3, 2015 which was promised to the Plaintiff prior to the Plaintiff authorizing the download.

16. Upon information and belief, the MGM Defendants and their employees used an electronic
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key card to enter Plaintiff’s Property knowing that Plaintiff was not iit the Property. The MGM
Defendants and their employees entered the Property illegally and without autherization in violation of
NRS 205.900. The MGM Defendants and their employees used the Property for their own benefit
without Plaintiff’s authorization including using the shower at the Property.

17. After using the shower, the MGM Defendants and their employees did not turn off the

water and instead, left the shower running on its highest temperature and highest pressure. As a result of]

the MGM Defendants and their employee’s illegal entry irito the Property and failure to turn off the

18. Thereafier, the MGM Defendants opened a claim with their insurer Fireman's
Fund Insurance Company (“FFIC”). Both MGM and FFIC have refused to conduct any repairs to
Plaintiff's Property.

19. FFIC informed Plaintiff that because there is mold damage, that the claim was not covered
under FFIC’s insurance policy.

20. Upon information and belief, there is widespread incidents of the MGM Defendants and.

|| their employees illegally entering the Property and other similar units at 145 E. Harmon Ave Las

Vegas, Nevada 89109, and using the Property and other units for their own benefits without

{authorization while the owners are away.

21. Upon information and believe, the MGM Defendants and their employees illegally entered

the Property on numerous other occasions and used the Property for their benefit while Plaintiff was not

at the Property.
22. Upon information and beliet, there is widespread mold damage of a different species
throughout the entire floor in which the Property is located. The MGM Defendants have failed to

maintain the hotel/condominium by cleaning the mold.
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FIRST CLAIM FOR RELIEF

(Negligence against all Defendanis)
23. Plaintiff repeats and vealleges the allegations contained in Paragraphs 1 through 22 as
though fully set forth herein.

24. All Defendants owe a duty of reasonable care to Plaintiff for not entering the Property

‘without authorization.

25. Defendants breached this duty of care when they entered the Property on or about November
26, 2015 and other occasions and used the Property for their own personal benefit without Plaintiff"s
authorization.

26. As a direct and proximate result of Defendants’ negligent actions, Plaintiff sustained damage

|| to Plaintiff’s Property in the amount in excess of $10,000.00.

SECOND CLAIM FOR RELIEF

(Negligence Per Se against alf Defendants)

27. Plaintiff repeats and realleges the allegations contained in Paragraphs 1 through 26 as

{though fully set forth herein,

28. In Barnes v. Delta Lines, Inc., 99 Nev. 688, 690, 669 P.2d 709, 710 (1983), the Nevada

Supreme Court held that “when a defendant violates a statute which was designed to protect a class of"
persoris to which the plaintiff belongs, and thereby proximately causes injury to the plaintiff, such a
violation constitutes negligence per se.”

29. NRS 205.900 prohibits the unlawful use of hote] rooms keys to gain entrance isto a
hotel room under circumstances which demonstrate the person’s intent to use or to allow the use of the
device in the commission of a crime.

30.NRS 207.200 prohibits the uniawful trespass upon land or building of another with intent to
commit an urilawfiil act,

31. Plaintiff is the class of persons to which NRS 205.900 and NRS 2007.200 was designed to

Paga 6 of 9
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protect.

32. The MGM Defendants owed a duty of safety and security to Plaintiff by preventing the
unauthorized and illegal use of the electronic key access card, and by preventing the unautherized and
illegal entry by the MGM Defendants and their employees into Plaintiff’s Property to commit a crime.

33. The MGM Defendants and their employees breached this duty and committed a crime when
they illegaily entered Plaintiff’s Property to use the Property for their own benefit.

34. The MGM Defendants” failure to implement straiegies, policies, and procedures to prevent

|| their employees and others from gaining illegal access to the Property amounts to negligence per se.

THIRD CLAIM FOR RELIEF

(Respondeat Superior against the MGM Defendants)

35. Plaintiff repeats and realleges the allegations contained in Paragraphs 1 through 34 as

[ though fully set forth herein.

36. The MGM Defendants owed a fiduciary duty to Plaintiff to, among other things, hire, train,

|and supervise employees so as to protect Plaintiff's interests.

37. The MGM Defendants had a.duty to use reasonable care in the training, supervision, and
retention of its employees to make sure that the employees were fit for their respective positions and.
roles.

38. The MGM Defendants were required to supervise the actions of its employees, agents, and
representatives, including Deoes 1-X employees to ensure that these employees protect the interest of
MGM?’s residents including Plaintiff.

39. The MGM Defendants breached its duty of supervision over its employees, agents, and
representatives to Plaintiff by failing to provide the necessary training regarding protecting the safety,
secunty, and Property interest of residents of MGM’s condominiums.

40. The MGM Defendants” failure to train, supervise, hire and/or require the training of

Page 7of9

TRUSTO008




ERIC ™. TRAN
ATTORNEY AT LAW
8538 Eastern Ave
Lag Vegas, Nevada 89173
Pheme: (702} 948-9770, ext 2033

—

—

-~ & o, A N

19

20

21

22 4

23
24

25 |

26
27
28

MGM employecs, failufe fo review associated policies, failure to enforce statitory and- hotel/
condomintum policies related to securing a safe living environment resulted in injuries to Plaintiff,

FOURTH CLAIM FOR RELIEF

(Conversion against all Defendants)
41. Plaintiff repeats and realleges the allegations contained in Paragraphs I through 40 as
though fully set forth herein,
42. The MGM Defendants and their employees intentionally and wrongfully exerted control
and/or dominion over Plaintiff's Property when they illegally entered Plaintiffs Property.

43. The MGM Defendants and their employges intentionally and wrongfully denied Plaintiff’s

 rightful use and enjoyment of the Property.

44. The MGM Defendants and their employees’ actions caused damage to Plaintiff’s Property in
excessg of $10,000.00.

FIFTH CLAIM FOR RELEIF

(Trespass against all Defendants)

45. Plaintiff repeats and realleges the allegations contained in Paragraphs 1 through 44 as
though fully set forth herein.

46. The MGM Defendants and their employees intentionally and wrongtully entered Plaintiff’s
Property with intent to commit a crime when they illegally entered Plaintiffs Property on or about
November 26, 2015 and other occasions with the intent to use the Property for their own benefit.

47. The MGM Defendants and their employees intentionally and wrongfully entered the
Property and remained on the Property despite not having authorization from Plaintiff and despite the
“Do Not Disturb™ sign being illuninated from the electronic panel.

SIXTH CLAIM FOR RELIEE

(Breach of Contract against the MGM Defendants).

48. Plaintiff repeats and realleges the allegations contained in Paragraphs 1 through 47 as

Page 8 of'9
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though fully set forth herein.
49. A contract existed between PlaintifT and the MGM Defendants on the date of the
incident described herein in the form of a Covenant, Conditions, and Restriction (“CCR™).

30. The MGM Defendants owed contractual duties to Plaintiff including a duty that the MGM

Defendants would be provided limited access to the Property for legal purposes. The MGM Defendants

breached their duties by allowing their employees Does I-X to enter the Property for illegal purposes.
51. The MGM Defendants owed contractual duties to maintain and repair the common areas

where the Property is located including, but not limited fo, keeping the common areas free of mold. The

[ MGM Defendants breached this duty of failing to clean and repair the existing mold on the entire floor

_ where the Property is located.

52. As aresult thereof, Plainti{f has been damaged in an amount in excess of $10.000.00.

53. Plaintiff has been c_empel_ie;d_ to refain the services of an attorney to prosecute this action and
are therefore entitled fo reasonable attorney’s fees and costs incurred herein.

WHEREFORE, Plaintiff prays for judgment against all Defendants, on all claims for relief as
follows:

1. General damages in excess of $10,000.00;

2, Special damages in excess of $10,000.00;

3. Costs of suit incurred including reasonable attorney’s fees; and

4, For such other relief as the Court deems just and proper.

f\ / /[
DATED this 18th day of March, 2016. (//,7 / V
3 : ; M"h-«-—r-_"
By: /s/ (W Mg

i

ERICN. TRAN

Nevada Bar No. 11876

5538 8. Eastern Ave

Las Vegas, Nevada 89173

Telephone: (702) 948-9770, Ext. 2033
Fax: (815) 550-2830

E-Mail: Eric. Tran@StoAmigo.com
Atiorney for Plaintiff
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145 EAST HARBAON TRUST AFFIDAVIT OF SERVICE
Case No. A-16-733764-C
Plalntift, Dept ¥

¥E.

TURNBERRY / MEM TOWERS, 110 MEM
RESONTS INTERNATIONAL THE
RESIDERCES AT THE MOM GRAND TOWER
8, LLC; MG GRAND CONDOMINILMS,
LLC; DOES 15

ite g A o ke i Bea® Mg v vt St et o, mneh

Defendantis)

MARTIN DRUCKIMAN 1D 1138578, being duly sworn says: That at all times herefn afflant was and s a
citizery of the United States over 18 years of age, not a party 1o or Interesied in the procsading in which
this affidavii is made.

That afflant recelved 1 copy of Civil Covar Sheet, Complaint, dnd Summons 1o be served on MGM Grand
Condominitims on the 6% day of April, 2015 and served the same upon The Resident Agent by leaving a
trug copy with Frances Gutiernez, a persen of Sultable age and discration and the person authorized by
the Resident Agent (o acoept service of process at the most recent styeet address of the Registered
Agent shown on the information filed with the Secratary of State a3 2215-8 Renaissance Dr, Las Vegas,
Nevada 89113 on the 8% day of Aprll, 2018 at 3:13 pm.

e
uxf’” ' Per NR3 53.045
2 A
, R e, f declare under penalty of pesjury under the law of
o . s .
the Statz of Nevada that the foregoing is true and
MARTIN DRUCKMAN —

PROCESS SERVERS, INC,
1738 £, Charleston Blvd, #3313
{702} p43-32R0

(Dot} Aprif 13, 204 5?,,&”"
i

-

s

NY State License Ne. 174/174a N N,
e ’,:// o &WM ’-‘&"wa,—f"'fﬂ;

Martin Druckman
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, STATE OF NEVADA

145 EAST HARMON TRUST AFFIDAVIT OF SERVICE

Case No. A-16-733764-C
Plaintiff, Dept: X

VS,

)

)

)
)

)

}

)
TURNBERRY / MGM TOWERS, LLC; MGM )
RESORTS INTERNATIONAL; THE )
RESIDENCES AT THE MGM GRAND TOWER )
A, LLC; MGM GRAND CONDOMINIUMS, )
LLC; DOES I-X; }
}

)

Defendant(s}

MARTIN DRUCKMAN ID 1139578, being duly sworn says: That at all times herein affiant was and is a
citizen of the United States over 18 years of age, not a party to or interested in the proceeding in which
this affidavit is made,

That affiant received 1 Civil Cover Sheet, Complaint, and Summons on the 6™ day of April, 2016 to be
served on MGM Resorts International and served the same on the 8" day of April, 2016 by delivering
and leaving a copy with Frances Gutierrez, of CSC Services of Nevada, the Resident Agent and the Person
Authorized to accept service for MGM Resort International at 2215-B Renaissance Dr. Las Vegas, Nevada
89119 at 3:13 pm.

i

V\é Per NRS 53.045
/ | declare under penalty of perjury under the law of

the State of Nevada that the foregoing is true and
MARTIN DRUCKMAN correct.

PROCESS SERVERS, INC.

1736 E. Charleston Blvd. #333
{702) 643-2280

NV State License No. 174/174a

{Date) April 14, 201

Martin Druckman
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CLERK OF THE COURT

DESTRICT COURT
CLARK COUNTY, STATE OF NEVADA

165 EAST HARMON TRUST AFFIDAVIT OF SERVICE
Case No. A-16-733764-C
Plaintiff, Dept: ¥

VS, S S
TURMBERRY / MGM TOWERS, LLT; MGM.
HRESORTS INTERNATIQNAL; THE
RESIDENCES AT THE MGM GRAND TOWER
A, LLG; MEM GRAND CONDOMINIUMS,
LEC; DOES -X;

Defendantis)

bt et St B it St it St Mg ot St et St ot

MARTIN DRUCKMAN [ 1139578, being duly sworn says: That at ali times herein affiant wasand is a
citizen of the United States over 18 years of age, not a party to or interested in the proceeding in which
this affidavit is made.

That affiant received 1 Civil Cover Sheet, Complaint, and Summoens on the 6" day of April, 2016 to be
served on Turnberry/MGM Towers, LLC. and served the same on the 15" day of Aprll, 2016 by delivering
anid ieaving a copy with akke Levii Esg., of the Morris Law Group, the Resident Agent and the Parson
Authorized to accept service for Turnberry/MGM Towerts, LLT. &t 300 South 4" Street, Las Vegas,
Nevada 85101 at 3:20 pm.

C PerNRSS30AS e

$ declare under penalty of perjury under the faw of
the State of Nevada that the foregoing is true and
correct,

MIARTIN DRUCKMAN
PROCESS SERVERS, INC.

1736 E. Charleston Blvd, 8333
(702) 643-2280 o e
NV State License No. 174/174a e T

RS
T Y
= E

. . § e
- e, . * =
- ™ . . -~
- o ,:5_,' ;L— g «‘&A‘N I

(Date} Aprit 18, 20187

Martin Druckman

TRUSTO013



WOOD, SMITH, HENNING & BERMAN LLP

Attomeys at Law
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Electronically Filed
05/09/2016 11:14:41 AM
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Janice M. Michaels

Nevada Bar No. 6062
jmichaels@wshblaw.com

Elisa L. Wyatt

Nevada Bar No. 13034
ewyatt@wshblaw.com

Wood, Smith, Henning & Berman LLP
7674 West Lake Mead Boulevard, Suite 150
Las Vegas, Nevada 89128-6644
Telephone: 702 251 4100

Facsimile: 702 251 5405

CLERK OF THE COURT

Attorneys for Defendants MGM RESORTS
INTERNATIONAL, LLC and MGM GRAND

CONDOMINIUMS, LLC
DISTRICT COURT
CLARK COUNTY, NEVADA
145 EAST HARMON Il TRUST, Case No. A-16-733764-C
Dept. No.: XI
Plaintiff,
DEFENDANTS' MOTION TO DISMISS
V. PLAINTIFF'S COMPLAINT

TURNBERRY/MGM GRAND TOWERS,
LLC; MGM RESORTS INTERNATIONAL,
LLC; THE RESIDENCES AT THE MGM
GRAND TOWER A, LLC; MGM GRAND
CONDOMINIUMS, LLC; and DOES 1-X,

Defendants.

COMES NOW Defendants, MGM Grand Resorts International, LLC and MGM Grand
Condominium, LLC, by and through its attorneys of record, the law of Wood, Smith, Henning &
Berman, LLP, hereby submits this Motion to Dismiss Plaintift's Complaint in its entirety.

i
11
g
Iy
11
/i
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WOOD, SMITH, HENNING & BERMAN LLP

Attomeys at Law
7674 WEST LAKE MEAD BOULEVARD, SIHTE 150

LAS VEGAS, NEVADA B9128-6644
TELEPHONE 702 251 4100 ¢ Fax 702 251 5405
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This Motion is brought under NRCP 17, NRCP 12(b)(5), NRCP 19, the accompanying

Memorandum of Points and Authorities, the Declaration of Elisa L. Wyatt, all exhibits attached

hereto, and any such oral argument as this Court may entertain at the time of the hearing.

i
1
1
i
17
11
117
Iy
Iy
i1
i
i

May _ , 2016

WOOQOD, SMITH, HENNING & BERMAN LLP
Attorneys at Law

ada Bar No. 6062

ELCISA L. WYATT

Nevada Bar No. 13034

7674 West Lake Mead Boulevard, Suite 150

Las Vegas, Nevada 89128-6644
Tel. 702 251 4100

Attorneys for Defendants MGM RESORTS
INTERNATIONAL, LLC and MGM GRAND
CONDOMINIUMS, LLC
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Attomeys at Law
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NOTICE OF MOTION
PLEASE TAKE NOTICE that the undersigned counsel will appear at the Clark County

Courthouse, Eighth Judicial District Court, Las Vegas, Nevada, on the 09 dayof June ,

2016 at 8:30 A . in Department XI, or as soon thereafter as counsel may be

heard, to bring DEFENDANTS' MOTION TO DISMISS PLAINTIFF'S COMPLAINT on for
hearing,

May 2016

WOOD, SMITH, HENNING & BERMAN LLP
Attorneys at Law

JANICE M WHEHAELS
Nevaila Bar No. 6062 \)

ELISAL. WYATT

Nevada Bar No. 13034

7674 West Lake Mead Boulevard, Suite 150
Las Vegas, Nevada 89128-6644

Tel. 702 251 4100

Attorneys for Defendants MGM RESORTS

INTERNATIONAL, LLC and MGM GRAND
CONDOMINIUMS, LLC
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DECLARATION OF ELISA L. WYATT, ESQ.

I, Elisa L. Wyatt, do hereby declare the following:

1. I am an attorney at law, duly licensed before all of the courts of Nevada, and am an
attorney with the law firm of WOOD, SMITH, HENNING & BERMAN, LLP, attorneys of record for
Defendants MGM Grand Resorts International, LLC and MGM Grand Condominium, LLC. Tknow
the following facts to be true of my own knowledge, and if called to testify, I could competently do so.

2. I make this Declaration in compliance with EDCR 2.21. This Declaration pertains to
Defendants' Motion to Dismiss Plaintiff's Complaint.

3. A true and correct copy of Plaintiff's Complaint is attached hereto as Exhibit A.

4, A true and correct copy of the Grant, Bargain, Sale Deed recorded May 30, 2006 and
Quitclaim Deed recorded July 17,2012, retrieved from the Clark County Nevada Assessor's website,
are attached hereto as Exhibit B.

5. A true and correct copy of the Grant, Bargain, Sale Deed recorded November 3, 2006,
retrieved from the Clark County Nevada Assessor's website, is attached hereto as Exhibit C.

6. A true and correct copy of the Declaration of Covenants, Conditions and Restrictions
and Reservation of Easements for the Residences at MGM Grand - Tower A and First Amendment to
the Declaration of Covenants, Conditions and Restrictions and Reservation of Easements for the
Residences at MGM Grand — Tower A recorded May 10, 2006, retrieved from the Clark County
Nevada Public Recorder's office, are attached hereto as Exhibit D.

7. On or about April 15, 2016, I contacted counsel for Plaintiff, Eric Tran, to discuss
amending the Complaint to name the proper owner of the property located 145 E. Harmon Ave., Las
Vegas, Nevada.

8. Between, April 15, 2016 and May 2, 2016, I had several discussions with counsel for
Plaintiff, Eric Tran, to discuss various alternatives for amending the Complaint to name the correct
owner of the property located 145 E. Harmon Ave., Las Vegas, Nevada.

i/
Iy
Iy
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9, On May 2, 2016, counsel for Plaintiff, Eric Tran, informed me Plaintiff was not willing
to amend the Complaint in any manner.
I, Elisa L. Wyatt, declare under penalty of perjury that the foregoing is true and correct.

gH

Executed this day of May, 2016.
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MEMORANDUM QOF POINTS AND AUTHORITIES

I INTRODUCTION

Plaintiff, 145 East Harmon II Trust (hereinafter "Plaintiff") named four (4) entities in its
Complaint as defendants', including Defendants MGM Resorts International, LL.C and MGM Grand
Condominiums, LLC (hereinafter "Defendants"). (See Exhibit A, Complaint). The allegations center
around an incident that occurred in a condominium located within 145 E. Harmon Avenue, Las Vegas,
Nevada 89109 (hereinafter the "Property"). Amongst the allegations, Plaintiff contends that damage
occurred to its unit within the Property due to steam and moisture from the bathroom shower being
left on. However, taking every factual allegation as true, Plaintiff's Complaint should be dismissed in
its entirety because Plaintiff (1) is not the real party in interest, (2) does not state a claim upon which
relief can be granted, and (3) failed to join a necessary and indispensable party.
IL. STATEMENT OF FACTS

Plaintiff is alleging damage to Unit 25619 (hereinafter the "Unit") located within The
Signature Condominiums located at 145 E. Harmon Ave., Las Vegas, Nevada (hereinafter "The
Signature"). The Unit, located in Tower [ of the Signature, was originally conveyed to Brian Elliott as
Trustee of the 145 East Harmon Trust and was subsequently conveyed to Plaintiff, the current owner.
(See Exhibit B, Quitclaim Deeds). Tower I of the Signature, where the Unit is located, was previously
owned by Turnberry/MGM Grand Towers, LLC but was conveyed to Signature Tower I, LLC, the
current owner. (See Exhibit C, Grant, Bargain, Sale Deed). Asa condominium community, there are
Covenants, Conditions and Restrictions (hereinafter "CC&Rs") that apply to the Property. The
Declarant for the CC&Rs, Tumberry/MGM Grand Towers, LLC, recorded the CC&Rs, and
amendment thereto, with the Clark County Nevada Public Recorder. (See Exhibit D, Declaration of
Covenants, Conditions and Restrictions and Reservation of Easements for the Residences at MGM
Grand ~ Tower A and First Amendment thereto). Defendants and moving parties, MGM Resorts

International, LLC and MGM Grand Condominiums, L.L.C do not own or maintain the Property.

! Upon information and belief, the arguments contained herein also apply to Defendant Turnberry/MGM Grand Towers,
LLC and Defendant The Residences at the MGM Grand Tower A, LLC, however, we are only appearing on behalf of
Defendants MGM Resorts International, LLC and MGM Grand Condominiums, LLC.
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After service of the Complaint on Defendants, counsel for Defendants contacted counsel for
Plaintiff to discﬁss the failure to name the correct owner of the Property as a defendant and inclusion
of improper parties as Defendants. Counsel for both parties discussed various alternatives for
amending the Complaint to include the owner of the property as a defendant, However, Plaintiff
refused to amend the Complaint and claimed it was unable to ascertain the owner to the Property,
despite the information being available in the public records. (See Declaration of Elisa L, Wyatt,
Esq.) Accordingly, the refusal of Plaintiff to amend the Complaint has necessitated filing this motion.
II. LEGAL ARGUMENT

A. The Court Should Dismiss the Complaint Because Plaintiff is not the Real Party

in Interest Pursuant to NRCP 17.

An action must be commenced by the real party in interest, i.e., “one who possesses the right
to enforce the claim and has a significant interest in the litigation.” Szilagyi v. Testa, 99 Nev. 834, 838,
(1983). Specifically, a real party in interest is "[a]n executor, administrator, guardian, bailee, trustee
of an express trust, a party with whom or in whose name a contract has been made for the benefit of
another, or a party authorized by statute..." NRCP 17(a). In Causey v. Carpenters S. Nevada
Vacation Trust, the Court invalidated judgment in favor of a trust fund because it was neither a natural
or artificial person, and as such could not properly be a party to litigation. 95 Nev. 609,610 (1979). In
doing so, the Court found that only "the trustee, or trustees, rather than the trust itself is entitled to
bring suit." /d.

Here, Plaintiff is not a real party in interest because it is a trust and not the trustee of the trust.
As a trust is not a natural or artificial person, it cannot bring the instant action and the Court cannot
afford relief to a trust. Therefore, this Court should dismiss Plaintiff's Complaint because Plaintiffis
not the real party in interest; instead, the actual individual trustee of the 145 East Harmon II Trust
would be the real party in interest.

B. The Court Should Dismiss Plaintiff's Complaint in its Entirety Because it Fails to

State a Claim Upon Which Relief can Be Granted.
Nevada Rule of Civil Procedure Rule 12(b) states in pertinent part as follows:

17
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(by  Every defense, in law or fact, to a claim for relief in any pleading, whether a
claim, counterclaim, cross-claim, or third-party claim, shall be asserted in the
responsive pleading thereto if one is required, except that the following defenses may
at the option of the pleader be made by motion:

(5) Failure to state a claim upon which relief can be granted. . . .

When considering a motion to dismiss under NRCP 12(b)(5), the court accepts the factual
allegations within the complaint as true and draws all inferences in plaintiff's favor. Buzz Stew, LLC'v.
City of N. Las Vegas, 124 Nev. 224, 228 (2008); Sanchez ex rel. Sanchezv. Wal-Mart Stores, Inc., 221
P.3d 1276, 1280 (Nev. 2009). Generally, when ruling on the motion to dismiss, a court may not look
to documents outside of the pleadings, however, "the court may take into account matters of public
record, orders, items present in the record of the case, and any exhibits attached to the complaint..."
Breliant v. Preferred Equities Corp., 109 Nev. 842, 847 (1993). If "it appears beyond a doubt that
[the plaintiff] could prove no set of facts, which, if true, would entitle [the plaintiff] to relief,” then the
court must dismiss the complaint. Buzz Stew, LLC, 124 Nev. at 228; Simpson v. Mars, Inc., 113 Nev.
188, 190, 929 P.2d 966, 967 (1997) (citing Vacation Village v. Hitachi America, 110 Nev. 481, 484,
874 P.2d 744, 746 (1994)).

In this case, Plaintiff has not stated a claim upon which relief can be granted because named
Defendants do not own the Property. Plaintiff asserts claims for Negligence, Negligence Per Se,
Respondent Superior, Conversion, Trespass, and Breach of Contract. (See Exhibit A). These claims
all center around the allegation that an employee entered the Unit without authorization. Since The
Signature maintains the Property, including employing individuals to work at the Property, it is the
entity that can provide Plaintiff relief for its claims, Defendants do not own the Property, do not
maintain the property, and do not hire employees for the Property. Plaintiff has failed to state a claim
against Defendants because the incident occurred on property that is owned and operated by The
Signature. And as such, if Plaintiff is entitled to relief, The Signature is the entity that could provide it.

This Court should dismiss the Complaint in its entirety because Plaintiff has failed to state a
claim against Defendants upon which relief can be granted.

i1/
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C. The Court Should Further Dismiss the Complaint Because Plaintiff has Failed to
Join The Signature as a Necessary and Indispensable Party under NRCP 19.
Nevada Rule of Civil Procedure 12(b) provides that a party may file a motion to dismiss based
on a variety of reasons, including for "failure to join a party under Rule 19." Nev.R.Civ.P. 12(b)(6).
Nevada Rule of Civil Procedure 19 provides:
(a) Persons to Be Joined if Feasible. A person who is subject to service of
process and whose joinder will not deprive the court of jurisdiction over the subject

matter of the action shall be joined as a party in the action if:

(1) in the person's absence complete relief cannot be accorded among those
already parties. . . .

If the person has not been so joined, the court shall order that the person be made a
party....

Thus, a party "is necessary to the action if in his absence, the court cannot accord complete relief
among the existing parties . . .." Humphries v. Eighth Jud. Dist. Ct., 129 Nev. Adv. Op. 85,312 P.3d
484, 487 (2013). Moreover, "[i]f that person is not a party to the action, the court must order that
person be made a party, if feasible. If joinder is not feasible, the court must determine, in equity and
good conscience, whether the action should proceed or be dismissed.” d.; Potts v. Vokits, 101 Nev.
90, 92 (1985).

In this case, The Signature is a necessary and indispensable party to the present litigation
because complete relief cannot be afforded between the existing parties absent The Signature's
joinder. The Signature's presence in this litigation is vital to complete adjudication of the issues. If, as
alleged, a problem occurred on the Property, and employees on the Property were involved, The
Signature would be the proper party to afford Plaintiff relief, as it is the owner of the Property and has
exclusive control over its employees. Indeed, Plaintiff's entire Complaint revolves around allegations
pertaining to the damages that occurred to the Unit located within the Property. Accordingly,
absolutely no relief can or should be afforded to Plaintiff without The Signature's presence because it
is a necessary party to this litigation.

Further, Defendants having knowledge that The Signature is the owner of the Property, and in
an effort to save the Court's time and resources, requested that Plaintiff amend the Complaint to

dismiss Defendants and to include The Signature, but Plaintiff simply refused. Since Plaintiff has
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refused to join The Signature, it is an indispensable party to this litigation and the Court cannot
proceed in equity and good conscience without it. Therefore, Plaintiff's Complaint should be
dismissed for failure to name a necessary and indispensable party.
III. CONCLUSION

Plaintiff cannot bring this action before the Court because it is not the real party in interest. A
real party in interest must be a natural or artificial person, and a trust is neither. Further, Plaintiff has
not stated a claim upon which relief can be granted because the named defendants are not the proper
parties that can afford Plaintiff relief, and thus, this Court should dismiss the Complaint. Similarly,
the party that can afford relief, the current owner of the Property, is not named as a defendant, and
Plaintiff refuses to name it as a party. Due to Plaintiff's failure (and refusal) to join The Signature this
Court should dismiss the Complaint. For these reasons, dismissal of the Complaint is proper.

Based on the foregoing, Defendants respectfully requests that this Court dismiss the action in
its entirety.

May 2016

WOOD, SMITH, HENNING & BERMAN LLP
Attorneys at Law

By '
JANICE M. HAELS
Nevada Bar No, 6062 U
ELISA L. WYATT

Nevada Bar No. 13034

7674 West Lake Mead Boulevard, Suite 150
Las Vegas, Nevada 89128-6644

Tel. 702 251 4100

Attorneys for Defendants MGM RESORTS
INTERNATIONAL, LLC and MGM GRAND
CONDOMINIUMS, LLC
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CERTIFICATE OF SERVICE
I hereby certify that on this— } day of May, 2016, a true and correct copy of DEFENDANTS'
MOTION TO DISMISS PLAINTIFF'S COMPLAINT was served by electronically filing with the
Clerk of the Court using the Wiznet Electronic Service system and serving all parties with an email-
address on record, who have agreed to receive Electronic Service in this action.

Eric N. Tran, Esq.
Nevada Bar No. 11876
5538 S, Eastern Ave.
Las Vegas, NV 89173
Fax: 815-550-2830
eric.tranf@stoamigo.com
Attornev for Plaintiff

Rikki M. Gagates&n Efyployee of
WOOD, SMITH, HENNING & BERMAN LLP
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€OMP .
ERIC N. TRAN, Esq. &ﬁ.m—
Nevada Bar No. 11876 &- b

5538 S, Eastern Ave CLERK OF THE COURT
Las Vegas, Nevada §9173

|| Telephone: (762) 948-9770, Ext. 2033

Fax: (815)550-2830
E-Mall: Eric.Tran@StoAmigo.com
Attorney for Plainsiff

_ DISTRICT COURT
CLARK COUNTY, NEVADA

145 EASTHARMON I{ TRUST CaseNo.: A-16-733764-C

o Dept. No:. X1I
Plaintiff,

v. COMPLAINT

TURNBERRY/MGM GRAND TOWERS, LLC;
MGM RESORTS INTERNATIONAL, 1. LC '
THE RESIDENCES AT THE MGM GRAND Date of Hearing: N/A
TOWER A, LLC; MGM GRAND Time of Hearing; N/A
CONDOWTUMS LLC; and DOES IX.

Defendants.

Plaintiff 145 East Harmen II Trust, by and through its aftorey of record, ERIC N. TRAN,
ESQ., for ils Complaint against Defendants Turnberry/MGM Grand Towers, LLC; MGM Resorts
Interpational; The Residences at the MGM Grand Tower A, LLC; MGM Grand. Condomiiniums, LLC

| (collectively referred to as the “MGM Defendants™); and Does 1-X, states, asserts, and alleges as

follows:

THE PARTIES
1. Atall-times relevant herein, Plaintiff 145 East Harmon Tl Trust { “The Trust™) is the owner

Pago 1 of 9.
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ERIC M. TRAN
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5538 Eamern Ave

Las Vagas, Neveda 88173
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| ‘of a condominium located at 145 B, Harmon Ave, Unit # 25619 Las Vegas, Nevada 89109 (* the

Property”).

2. Atall times relevant herein, ‘Defendant Tuenberry/MGM Grand Towers, LLC was z limited

; .‘ ligbility company organized and existing under the laws of the State of Nevada with its principal place
of business in Clark County, Nevads, Lo addition, Turberry/MGM Grand Towers, LLC is the owner
||2nd operator of the condomniniam/hotel called MGM Signature located at 145 E. Harmon Ave Las

Vegas, Nevada 89109 where the Property islocated.

3. At all times relevant herein, Defendant The Resideres at MGM Grand Tower A,LLC
was a limited liability company otganized and existing under the laws of the State of Nevada with its
principal place.of business in Clark Countty, Nevada, Based upon information and belief, Defendant
The Residences at MGM Grand Towet A, LLC is.also the owner and operator of the
condominiumhotel called MGM Signatute located 4t 145 E. Harmon Ave Las Vegas, Nevada 89109
‘wheré the Property 18 located.

4. Atall times relevan herein, Defendant MGM Resorts Tnternational is a Delasars
corporation that was licensed to do business and acwally doing business in Clark County, Nevada..
Based upon information and belief, Defendant MGM Resorts Intemational s also the owner and

-operator of the condominivnyhote] called MGM Signature located at 145 E, Harmon Ave Las Vegas,

5. Atall times relevant herein, Defendant MGM Grand Condominiums; [LLC was a
limited [iability company organized and existing under the laws of the State of Nevada with its

principal place of busitess in Clark Cotinty, Nevada. Based upon information and belief, MGM Grand

Condominiums, LLC is also the owner and operator-of the condominium/hotel calied MGM Signature

| located at [45 E. Harmon Ave Las Vegas, Nevada 89109 where the Property is located.
28 §

27 |

6.. The true names, identitics, and capacities, whether-individual, €orporsie, associate; of

Page2of9:
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ATTORNEY AT LAW
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17

20

21

23
24

26
27

28 |

:oﬁlerwi.se, of DOES I through X, inclusive, are unknown o Plaintiff, who therefore sue said Defendants
| by such fictitious names, Plaintiff is informed.and believes and upon that basis alleges that each of the

Defendants designated herein as a DOE Defendants are respongible in some: manner for events and

| himpeniings herein referred 10 and caused damages proximarely thereby to Plaintiff as herein alleged.

Plaintiff firther alloges that it will ask leave of this Court'to amend this Complaint to insért the true

names, identities, and capacities of said DOES T through X, inclusive, when the same have been

ascertained by Plaintiff, together with appropriate charging allegations.
7. Upon informetion and belief, Does I- X are. employees.and/.or agents of the MGM
Defendants,

STATEMENT OF FACTS

8. On ot about November 11, 2015, PlaintiF attempred to enter the Property. However,

 Plaintiff could not enter the Property as the electronic key card entry system malfunctioned, Plaintiff
|| then reported the electronic key card system malfiinction to'the MGM Defendants. Later that day, the

| MGM Defendants sent their employees and staff'to fix the electronic key card system on the Property.

9. Prior to November 11, 2015, there was no damage to the interjor of the Property, the

8 }{ batktoom shower in the Property was also completely shut off, there were no leaks coming from the

4g. || bathroom shower, and the showet valve was not broken. Plaintiff did not give access or authorization to
any persons oF party to enter the Property for any reason. Prior to November 11, 2015, the “Do Not
Disturb™ notification.on the clectronic key card ontry system was turned on which signals to-all

22 |

employees, staff, personnel of the MGM Defendants, and all other visitors to not enter the Property.
10. On or about Devember 3, 2015, Plaintiff re-entéred the Property for the first time since

attempting to enter the Property on November 11, 2015 and discovered that:the bathroom shower was

| fuliy turned on to the hotbest temperature and the highest peessure; and that the Property wes filled with

{ steatn. The steam and. moisture from the bathroom.shower caused significant damage to the interior of

the Property including, bus not limited to, mold damage.

Page3of
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1. To enter or gaint access to the Praperty, s person must first insert an electronic key card
specific to the Property through 4 double doot eintry, then the person must insert the same clectromiic key
card specific to the Property through a second single door to the Property. The only persons who had

| aocess to the electronic key card to émter the Property wers Plaimift: and the MGM Defendants, their

émployees and staff,

12. Upon information and belief, the MGM Defendants maintain records of the use of the

| electronic key cards systemi which records entries to the Property. There is elso a security camera

directly outside the front.door of the Property which records who enters the Property. The security

camera also shows who wilks up and down the hallways and comidors of the Property.

13. Thereafter, Plaintiff contacted the MGM Defendants to report the incident and damage to

|| the Property. Plaintiff authorized and demanded that the MGM Defendants retrieve and review the
{I records of the hotel electronic key card access system €0 determine the individual(s) that entered the

{| Property-and caused damage to the Property.

14. On or about December 11, 2013, the MGM Defendants visited the Property to retricve and

‘download the data from the hotel key access card information system. The MGM Defendants also
{ conducted an investigation of the incident.

1. On of about Decernber 29, 2015, Plaintiff discovered through the MGM Defendants that the

| otel key access card system indicated that on or about November 26, 2015, en employee of the MGM |

Defendants entered the Property without authorization. The MGM Defendants do not refute that an

{ employee or employees entered the Property on November 26, 20135. However, the MGM Defendants
refused to disclose the name of the emplayee of employees who entered the Property, and refused to
{turni over the duta from the hotel key access card system showing all eniries into the Property upto

December 3, 2015 which was gromised to the Plaintff prior (o the Plaintiff authorizing the download.

16. Upon information and belief, the MGM Defendants and their employees used an clecttonic

‘Papge 4 of 9
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1 their employees illegally enteririg the Property and other similar units at 145 E. Harmon Ave Las
17 1
- 'Vegas, Nevada 89109, and using the Property and other units for their own benefits without

water and instead, left the shower running on its highest temperature and highe‘stzpres'sure. As a result of]

the Property on numeroas other occasions and used the Property for their benefit while Plaintiff was not
at the Property.

key card ta enter Plaintiff’s Property knowing that Plaintiff was not in the Property. The MGM
Defendants and their employees entered the. Property iflegally and without aithorization in violation of
NRS 205.900. The MGM Defendants und their employees used the Property for their own benefit
without Plaintiff"s authorization including using the shower at the Property.

V7. After using the shower, the MGM Deféndants and their employees did not turn off the

the. MGM Defendants and their employee’s illegal entry info the Property-and failure to turnoff the
shower; this resulted in significant damage to the Property.

18. Thereafler, the MGM Defendants opened a claim with their insurer Fireman's
Fund Insurance Company (“FFIC™). Both MGM and FFIC have refused to conduct.any repairs to
Plaintiff's Property.

19. FFIC informed Plaintiff that because: there is mold damage, that the claim was not cavered
under FFIC's insurance policy.

20: Upon information and belief; there is widespread incidents of the MGM Defendants end

authorization while the owners are away.

21. Upon information and believe, the MGM Defendants and their employees illegally entered

22. Upon information and belief, there.is widespread mold damage of a different species
throughout the entire floor in which the Property is located. The MGM Defendants have failed to

mainizin the hotel/condominium by cleaning the mold.

Page 5 of9

TRUSTO030



3534 Eaawen Ave
“Lins Voyse, Novada 89173

ERIC W TRAN
ATTORNEY ATLAW
Phane: (F02)D435770; ext 2033

—li

© ® - o o Hh N

—
- o

18
19

21
22
23
24
25
26
27

28 |

@ O b W N

|

{Negligence against gll Defendants)

23. Plaintiff repeats and realleges the allegations contained in Paragraphs 1 through 22 as

| though fully set forth herein.

24. All Defendants owe a duty of reasonable care to Plaintiff for not entering the Property

1 without authotization,

25. Defendants bréached this duty of care when they entered the Property oi or about November
26, 2015 and other. occasions and used the Property for their own personal benefit without Plaintiff's
authorization,

26, As a direct and proxiroate result of Defendants® negligent actions, Plaintitf sustained damage
to Plaintiff’s Property in the amount in excess of $10,000.00.

(Negligence Per Se against all Defendants)
27. PlaintifY repeats and réalleges the allegations contained in Paragraphs 1 through 26 as

__{| though fully set forth herein.
17 |

28. In Benes v. Delta Lipes, Inc., 99 Nev. 688, 690, 669 P.2d 709, 710 (1983), the Novada

| Supreme Court held that “when a defendant violates a statute which was designed to protect a class.of

persoris t6 which the plaintiff belongs, and thereby proximately causes injury to the plaintiff, such a
violation constitutes. negligence per se.”

29. NRS 205.900 prohibits the unlawful use of hotel rooms keys to gain entrance jito &

| hotel roomt under circumstances which demonstrate the person’s:intent to use or to allow the use of the

1 device in the cominission of a crirme.

30. NRS 207.200 prohibits the unlawful trespass upon Jand-or building of another with intent to

comunit an unlawful act,

31. Plaintiff is the class of persons to which NRS 205.900 and NRS 2007.200-was designed to
Papo 6.0f9
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‘their employees and others from gaining illegal access to the Property amounts to negligence per se,

| though fully set forth herein.

| roles,

| representatives, including DoesT-X employees to ensure that these employees protect the interest of

representatives to Plaintiff by failing to provide the necessary training regarding protecting the safety;
| security, and Property interest of residents of MGM'’s condominiums.

protect.

32. The MGM Defendants.owed a duty of safety and security to Ptainﬁi’f by preventing the
unauthorized and illegal use of the electronic key access.card, and by preventing the unauthorized and
illegal entry by the MGM Defendants and their employees into. Plaiutiff’s Property to commit.a crime. _

33. The MGM Defendants atd their einployees breached this duty and committed a ¢rime when
they illegally entered Plaintiff’s Property to use the Property for their own benefit.

34, The MGM Deferidants’ failure to ithplement strategies, policies, and procedures to prevent

{Respondeat Superior against the MGM Defendants)

35. Plaintiff repeats and realleges the allegations contained in Paragraphs 1 through 34 as

36. The MGM Defendants owed a fiduciary duty to Plaintiff to, ainong other things, hire; train, |
and supervise eémployees o as to protect PlaintifP s interests.

37. The MGM Defeniants had a duty to-use reasonable cire in the training, supervision, and
retention of its employees to make sure that the employees were fit for their respective positions and

38. The MGM Defendants were required to supervise the actions of its etnployees, agents, and

MGM’g-residents including Plaintiff.

39. The MGM Defendants breached its duty of supervision over its employees, agents, and

40. The MGM Defendants” failure to train, supervise, hire and/or require the treining of

Page.7 of9
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MGM -employees, 'E failire to review associated policies, failure to enforce statutory and hotel/

}condominium policies related to seciring a safe living environment resulted in injuriés to Plairitiff.

FOURTH CLAIM FOR RELIEF
{Conversion against gli Defandants)

41. Plaintiff repeats and realleges the allegations contained in Paragraphs I through 40 as

though fully set forth herein,

42. The MGM Defendants and their employees intentionally and wrongfilly exerted control

| and/or dominion over Plainéiff's Property when they legally etered Plaintiff's Property.

43. The MGM Defendants and their employees intentionally and wrongfully denied Plaintif’s

1§ rightful use and. enjoymient of the Property.

44, The MGM Defendants and their employees’ actions caused damage fo Plaintiff’s Property in|
excess of $10,000,00,

FIETH CLAIM FOR RELEJF
{Trespass against all Defendants)

45, Plaintiff repeats and realleges the allegations contained in Paragraphs 1 through 44 as
though fully sét forth herein.

46. The MGM Defendants and their employees intentionally and wrengfully entered Plaintiff’s
Property: with iritetit to commit a crime when they illegally entered Plaintiff's Property on or about
November 26, 2015 and other occasions with the iritent to use the Property for their own benefit;

47. The MGM Defendants and their emiployees intentionally and wrongfitly entered the

Property and remained on the Property despite not having mithorization from Plaintiff and despite the

|{*De Not Disturb” sign being ithuminated from the electronic penel

SIXTH CLAIM FOR RELIEF
(Breach of Contract against the MGM Defendarts)
48. Plaintiff repeats and realieges the allegations Gontained iri Paragraphs 1 through 47 as

Page 8 of &
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though fully set forth herein,

49. A contract existed between Plaintiff and the MGM Defendants on the date of the

incident described Herein in the form of a Covenant, Conditions, and Restriction (“CCR").

30. The MGM Defendants owed contractual duties to Plaintiff including a duty that the. MGM

| Defendants would be provided limited acoess to the Property for legal purposes. The MGM Defendants

breached their dities by allowing their employess Doces I-X to enter the Property fot illegal purposes.

51. The MGM Defendants owed contractmal duties to iaintain-and repair the common arcas

where the Property is located including, but not limited to, keeping the commeon areas free of mold: The

I MGM Defendants breached this duty of failing to clean and repair the existing mold on thie entire floor
| where the Propetty is located. |

52. As-a result thereof, Plaintiff has becn damaged in an amount in excess of $10,008.00.

53. Plaintiff has been compelled to retain the services of an attorney to prosecute ihis action and
are therefore entitled to reasonsble. attorney’s fees and costs incurred herein.

WHEREFORE, Plaintiff prays for judgment against all Defendants_on all claims for relief as
follows:

1. General damages in excess of $10,000.00;

2, Special damages in excess of $10,000.00;

3. Costs of suit incurred including reasonable attorney’s. fees; and’

4. For such other relief as the Court déems just and proper.

. -
DATED this 18th day of March, 2016,
i 3 (74
By:iy | M
ERICN.TRAN
Nevada Bar No. 11876
3538 5. Eastern Ave
Las Vegas, Nevada 89173
Telephone: (702) 948-9770, Ext. 2033
Fax: (813) 550-2830
E-Muil: EdeTran@StoAmigo.com
Attorney for Plaintiff

Page 9 of 9
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20060530-0003701

‘\
Fee: $16.00  RPIT: §7.216.50
N/C Fee; §0.00
AP N. 162-21-315-366, 162-21-315-368
RP.T.T.: $7,216.50 05/30/2006 140319
120060095034
Escrow #’04'02- 1715-RP Requestnr :
Mail tax bill to and NEVADR TITLE COMPAKY
e e Frances Deane 0
P(r)lalgox fgt:’ea rustee Clark Countv Recorder  Pas. 4
Las Vegas, NV §9132 L( )

THIS INDENTURE WITﬁEsﬁg;rH, That Turnberry/ MGM Grand Towers,
LLC, a Nevada limited hablllty @mmy” for a valuable consideration, the receipt of
which is hereby acknowledged, do fi& ant, Bargain, Sell and Convey to Brian
Elliott, Trustee of the 145 East Harm pust Dated May 25, 2006, all that real
property situated in the County of Clark, Staé% Nevada, bounded and described as

follows: &g
@é‘%
SEE LEGAL DESCRIPTION ATTACHED HERETO
AND MADE A PART HEREOF AS EXHIBIT “A™.
SUBJECT TO: o B,

LR

1. Taxes for the current fiscal year, not delinquent, including person%&f@perty taxes
of any former ownet, if any:
7. Restrictions, conditions, reservations, rights, rights of way and easements now of

record, if any, or any that actually exist on the property.

TOGETHER WITH all singular the tenements, hereditaments and appurtenances

thereunto belonging or in anywise appertaining.
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IN WITNESS WHEREOF, this instrument has been exccuted this 3 day of
W‘C\l\_‘g » 2000,

Tumberry/MGM Grand Towers, LLC
a Nevada limited liability company

By: Tumnberry/Harmon Ave., LLC
A Nevadza limited liability company
Its managing member

By: Tumnberry Residential Holding, L.F.

A Delaware limited partn f3hip

Its managing member »s% m%
iy

By: Turnberry Subsidiary GP, LEG % _
A Delaware limited liability company 7
Its general pariner WY

By: Tumberry Residential Developers,
A Delaware limited partnership
Its managing member

By: Turnberry Residential GP, LLC
A Delaware limited liability Eotmpany
Its genetal partner -

./

I

7

By: Jeffrey Soffer,Its managing member

State of Florida }
} 88

County of Miami-Dade
This instrument was acknowledge before me on m a/ﬂ ‘2, c_Q 00(,0

by _Jeffrey Soffer, managing member of Turnberry Residential GP, LLC

B 2l

NOTARY PUBJIC /) 4)
My Comemission Expires: {o a?)ldﬂ

T35 AL facteui¥ SLAL §
3 CCLER
C ot UINMUMBER
. !
bl

e

S —
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EXHIBIT “A”

PARCEL ONE (1):

LIVING UNITS 2519 AND 2521 IN BUILDING A OF FINAL MAP OF
TURNBERRY/M.G.M. GRAND TOWERS, LLC, TOWER A, AS SHOWN BY
MAP THEREOF ON FILE IN BOOK 118 OF PLATS, PAGE 16, AND AS SET
FORTH IN THE DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS AND RESERVATION OF EASEMENTS (THE "DECLARATION")
FOR THE RESIDENCES AT MGM GRAND-TOWER A, RECORDED MAY 10,
2006 IN BOOK 20060510 AS DOCUMENT NO. 04007, BOTH IN THE OFFICE OF
THE COUNTY RECORDER OF CLARK COUNTY, NEVADA.

S

iy

N

PARCEL TWO (2): 4 g‘%’
e

T
L

&?ﬁ
AN ALLOCATED INTER%E 8.A TENANT-IN-COMMON IN THE COMMON
ELEMENTS OF TURNBERRY¥/}/.G:M. GRAND TOWERS, LLC, TOWER A
(INCLUDING ANY ANNEXATIGNS THERETO), AS SHOWN BY MAP THEREOF
ON FILE IN BOOK 118 OF PLATS, 1 6. IN THE OFFICE OF THE COUNTY
RECORDER OF CLARK COUNTY, A, AND AS SET FORTH IN THE
DECLARATION. et i
RESERVING THEREFROM FOR THE BENEFH‘%@QWNERS IN FUTURE
DEVELOPMENT, NON-EXCLUSIVE EASEMENTS,HOR ACCESS, INGRESS,
EGRESS, USE, ENJOYMENT AND OTHER PURPOSES, ALL AS DESCRIBED IN
THE DECLARATION, AS THE SAME MAY FROM Tll\?”ﬁ" ) TIME BE
AMENDED AND/OR SUPPLEMENTED IN THE OFFIC w:)g E COUNTY
RECORDER OF CLARK COUNTY, NEVADA. W

e

PARCEL THREE (3):

AN EXCLUSIVE EASEMENT APPURTENANT TO THE UNIT REFERENCED
ABOVE. OVER THE COMPONENTS SPECIFICALLY ALLOCATED TO SUCH
UNIT AS SHOWN ON EXHIBIT “H” IN THE DECLARATION.

PARCEL FOUR (4):

A NON-EXCLUSIVE EASEMENT FOR ACCESS, INGRESS, EGRESS, USE.
ENJOYMENT AND OTHER PURPOSES ALIL AS DESCRIBED IN THE

DECLARATION.
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State of Nevada
Declaration of Value

1. Assessor Parce Numg 7))
a)

b) [{2
c)
d)
2. Type of Propenty:
[] o Veantland (] % SelFam. Residence |FOR RECORDERTSOP L USE ONL
ocument/lnstrument #
[X] c) Condo/Twnhse [] d) 2-4Plex Book: Page. NN )
U] o AP‘-' Bldg. i Comfn’lflnd’l Date of Recording: Y \N/
[0 & Agricultural o obile Home Notes: \ \ /7
] i Other & =
3. Total Value/Sales Price of Propeﬂ% !Q §§§ $h \ L‘\\F_) '(\J_DOCD

Deed in Lieu of Foreclosure Only (v 4) perty)

Transfer Tax Value:

s WA OO0 .00
s TR D

Real Property Transfer Tax Due
4, 1f Exemption Claimed:

a.  Transfer Tax Exemption, per NRS 375.090,
Section:

Yy

ey

b. Explain Reason for
Exemption:

pE3

Partial Interest: Percentage being transferred: 100 %
The undersigned declar

and acknowledges, under penalty of perjury, pursum;.tu gﬁs 375.060 and NRS
hermorg?

provided is correct fo the best of their information and b can be supported by
documentation iFcalled yhon to substantiate the information provided herein. u:s agree that
disallowance af any claigfed exemption, or other determination of additional tax duc, may res enally of 10%
of the tax dpé plus integst at 1% per month, Pursuant to NRS 375.030, the Buyer and SelleF shall be jolntly and
severllly/{;ble for agy additional amount owned.

Signature: Capacity: __GRANTOR/SELLER
, — F ,
Signature: Capacity: __GRANTEE/BUYER
SELLER (GRANTO RMATION BUYER {(GRANTEE) INFORMATION

{REQUIRED) (REQUIRED)

PrintName:  Tumberry/MGM Grand Towers, PrintName:  (YION E okt TTUSICe F \
LLC Sroe. e E0s 1ot

Address: 19950 W. Country Club Dr. 108 Address:
Floor

City/State/Zip: _Aventura, FL. 33180 Clty!StateIZIP

COMPANY/PERSON REQUESTING RECORDIN d if not se

PrintName:  Nevada Title Company Ese. #1003 - 1S Q

Address: 9500 Hillwood Drive, #110

City: Las Vepas State: NV Zip: 89134

(AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFIL D) /\k) \
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Inst & 201207170001305

\ Fees: $18.00 N/C Fee: $25.00
7 RPTT: $0.00 Ex: #007
47 | 07/17/2012 10:55:14 AM
Recsipt #: 1236472
Requestor.
APN: 162-21-315-366, 162-21-315-368 145 EAST HARMON Il TRUST
Recorded By: CDE Pga: 3
WHEN RECORDED MAIL TO: DEBBIE CONWAY
CLARK COUNTY RECORDER
145 EAST HARMON II TRUST
P.O. Box 30961
Las Vegas, NV 89173
MAIL TAX STATEMENT TO:
Address Above
e
% €'  QUITCLAIM DEED

gy,
145 EAST HARMON $RUST, GRANTOR as sole owner do hereby quitclaim to 145
EAST HARMON II TRUST NP%MTOR’S right, title and interest in and to the real
property situated in the County of Clark,/State of Nevada, commonly referred to as 145 East
Harmon Unit #2519 and Unit #2521 B @% Vegas, Nevada and more particularly described
as follows: A g‘},

SEE LEGAL DESCRIPTION ATTACHED HERETO AND MADE A PART HEREOF AS
EXHIBIT “A™. =

TOGETHER with all tenements, hereditaments and appurtenances, including easements and
water rights, if any, thereto belonging or appertaining, and :ﬁg%g:;versions, remainders, rents,

issues or profits thereof.

- Tt
WITNESS my hand on July ¢, 2012. ﬁ?‘? »

: éii,m

iy

:

{

4

Brian Efig#Truffee, 145 East Harmon Trust

STATE OF NEVADA
COUNTY OF CLARK

This instrument was acknowledged before me on July (3 2012 by Brian Elliott.

Notary Public E {

Ben, Notary Public - State of Navada
County of Clark

2 DONNA JEAN O'NEAL

0 My Appointment Expires

. December 19, 2012

b s s s s s e el
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EXHIBIT “A”
LEGAL DESCRIPTION

PARCEL ONE (1):

LIVING UNITS 2519 AND 2521 IN BUILDING A OF FINAL MAP OF
TURNBERRY/M.G.M. GRAND TOWERS, LLC, TOWER A, AS SHOWN BY
MAP THEREOF ON FILE IN BOOK 118 OF PLATS, PAGE 16, AND AS SET
FORTH IN THE DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS AND RESERVATION OF EASEMENTS (THE "DECLARATION")
FOR THE RESIDENCES AT MGM GRAND-TOWER A, RECORDED MAY 10, 2006
IN BOOK 20060510 AS i CUMENT NO. 04007, BOTH IN THE OFFICE OF THE
MMRK COUNTY, NEVADA.

PARCEL TWO (2):

AN ALLOCATED INTEREST A
ELEMENTS OF TURNBERRY/M. & _‘ : .
(INCLUDING ANY ANNEXATIONS THE! VTO) AS SHOWN BY MAP THEREOF
ON FILE IN BOOK 118 OF PLATS, PAG% s IN THE OFFICE OF THE COUNTY

RECORDER OF CLARK COUNTY, NEV
DECLARATION.

RESERVING THEREFROM FOR THE BENEFIT OF &WNERS IN FUTURE
DEVELOPMENT, NON-EXCLUSIVE EASEMENTS FOR ACCESS, INGRESS,

EGRESS, USE, ENJOYMENT AND OTHER PURPOSES, AS DESCRIBED IN
THE DECLARATION, AS THE SAME MAY FROM TIME BE AMENDED
AND/OR SUPPLEMENTED IN THE OFFICE OF THE COUNTY RECORDER OF
CLARK COUNTY, NEVADA. 4

i ﬁim
PARCEL THREE (3): o

AN EXCLUSIVE EASEMENT APPURTENANT TO THE UNIT REFERENCED
ABOVE, OVER THE COMPONENTS SPECIFICALLY ALLOCATED TO SUCH
UNIT AS SHOWN ON EXHIBIT “H” IN THE DECLARATION.

PARCEL FOUR (4):
A NON-EXCLUSIVE EASEMENT FOR ACCESS, INGRESS, EGRESS, USE,

ENJOYMENT AND OTHER PURPOSES ALL AS DESCRIBED IN THE
DECLARATION.
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STATE OF NEVADA
DECLARATION OF VALUE FORM M

1. Assessor Parcel Number(s)
a) 162-21-315-366

b) 162-21-315-368
¢)
d)
2. Type of Property: Bt
a) Vacant Land b) Single Fam. Res. | FOR RECORDER'S OPTW
c) Condo/Twnhse d) 2-4 Plex Book:
e) Apt. Bldg f) Comm’l/Ind’] Date of Recording: )
g) Agricultural h) Mobile Home Notes:
Other o
3. Total Value/Sales Prite ef:Property $o.00
Deed in Lieu of Foreciﬁgﬁre Qnly (value of property) ~ ( )
Transfer Tax Value: N $0.00
Real Property Transfer Tax”ﬁ@ $0.00
4. If Exemption Claimed: %
a. Transfer Tax Exemption per ﬁﬁ% 090, Section 07
b. Explain Reason for Exemption: Trshster #ithout consideration 10 Trust

iy
5. Partial Interest: Percentage being transfe %
The undersigned declares and acknowledges, unggr penalty of perjury, pursuant to

NRS 375.060 and NRS 375.110, that the information provided is correct to the best of their

information and belief, and can be supported by documente if cailed upon to substantiate the

information provided herein. Furthermore, the parties agree that dlsailowance of any claimed

exemptlon, or other determination of additional tax due, may resylt<p a penalty of 10% of the tax
r and Seller shall be

hoe? 2,

Capacity G"ggﬁ ?‘

jointly and seve any additional amount owed

Signature .
Signature, Capacity :
SELLER (GRANTOR) INFORMATION BUYER (GRANTEE) INFORMATION

(REQUIRED) (REQUIRED)

Print Name: 145 East Hanmon Trust Print Name: 145 East Harmon || Trusi

Address: 145 East Harman, Unit 2518, Bldg A Address: 145 East Harmon, Unit 2519, Bldg A

City: Las Vegas City: Las Vegas

State: NV Zip: 89109 - State: NV Zip: 88108

COMPANY/PERSON REQUESTING RECORDING (required if not seller or buyer)

Print Name: - Escrow #:

Address:

City: State: Zip:

AS A PUBLIC RECORD THIS FORM MAY BE RECORDED/MICROFILMED
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EXHIBIT C
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APN: 162-21-315-001

Recording Reguested by and,
When Recorded Mail to:

Snell & Wilmer, LLP

3800 Howard Hughes Parkway, Suite 1000
Las Vegas, NV 89109

Attn.; James Mace, Esq.

Mail Tax Statements to:

Signature Tower 1, LLC
3950 Las Vegas Boulevaft
Las Vegas, NV 89119
Attn: John McManus, Esq.

|||IllI|l||||||\|!lﬁllllllllllll!ll\lllllll

20061103-00

Fes: §15.00  RPTT. EXH0D9
NIC Fee: §2.00

11/03/2006 09:08:07
720060124810

Requestor:

eqsl}]ﬂ.l. & WILMER LLP

Charles Harvey
(lark County Recorder

TURNBERRY/MGM GRAND TOWERS
valuable consideration, the receipt of which is B
convey to Signature Tower 1, LLC, a Nevada 11

THE HOTEL TUNIT AS IDENTIFIED OM%JHE

BARGAIN, SALE DEED

FINAL MAP OF

TURNBERRY/MGM GRAND TOWERS, LLC TQWER A, A CONDOMINIUM,
FILED IN BOOK 118 OF PLATS, PAGE 16 IN THE OFFICE OF THE COUNTY

RECORDER OF CLARK COUNTY,

IMPROVEMENTS THERETO.

\@VCLUDING ALL

NN

RMS
Pgs: 3

4 Nevada limited liability company (“Grantor”), for
cknowledged does hereby grant, bargain, sell and
m’bjhty company, atl that real property situated in
the County of Clark, State of Nevada bounded and dest ,

TOGETHER WITH alt and singular tenements, hereditaments, and appurtena,m?thereunto belonging ot

N anywise appertaining,

ué &
i3

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]

393368.2
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IN WITNESS WHEREOF, this instrument has been executed this & day of May, 2006,

TURNBERRY/MGM GRAND TOWERS, LLC,
a Nevada limited-liability company

By:  Turnberry/Harmon Ave., LLC,
a Nevada limited-liability company,
its Manager

By:  Tumberry Residential Holding, L.P.,
a Delaware limited partnership,
its Manager

P Tumnberry Subsidiary GP, LLC,
4, g% Delaware limited liability company,
"o#%ts General Parmer

o o

imberry Residential Developers, L.P.,
laware limited partnership,
anaging Member

& Turpberry Residential GP, LLC,
a Delaware limited liabiljty company,

STATE OF P(,,;,L,
COUNTY OF _Miuai - e

This instrument was acknowledged before me on th % » 2006, by Jeffrey Soffer as
Managing Member of Tumberry Residential GP, LLC, the General Partner of Turnberry
Residential Developers, L.P., the Managing Member of Turnberry Subsidiary GP, LLC, the

General Partner of Tumberry Residential Holdiffg, L.P., the Manager of Turnberry/Harmon
Ave,, LLC, the Manager of Tumberry/MGM G , LLC.

)
) ss.
)

My Commission Expires: NE%‘RY PUBLIC

393368 2

MO fonmtian B iy
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STATE OF NEVADA
DECLARATION OF VALUE

1. Assessor Parcel Number(s)
a)_ 162-21-315-001
b}
c)
d)

2. Type of Froperty:

e

a) VacantLand  b) Single Fam. Res. FOR RECORDER: JONAL USE ONLY
c) X Condo d) 2-4 Plex Book 5 Opgage;

e; Apt. BI|dE , ]?) C‘;’:’;"m“d'l Jate of Recording; o

g Agricultura Mobile Home .

g A | -“0‘“-@\0. Goade. (MU

3. Total Value/Sales Price of e 0
Deed in Lieu of Foreclosure Only: § N/A
Transfer Tax Value: 4 § 0
Real Property Transfer Tax Due: $.0
4. If Exemption Clalmed: R
a. Transfer Tax Exemption per NRS 375.09’%5?2%@011 9
b. Explain Reason for Exemmption: Grantee is | ed by Grantor

5. Partial Interest: Percentage being transferred: 100 % -

=Y
The undersigned declares and eckmowledges, under penalkﬁ%ﬁiury, pursuant to NRS 375.060 and NRS
375.110 that the information provided is correct to the best of their infé#mation and belief, and can be supported by
documentation if called upon to substantiate the information provided herein.Furthermore, the parties agree that
disallowance of any claimed exemption, or other determination of additional t nmay result in a penalty of 10%
of the tax due plus interest at 1% per month. e

Pursuant to NRS 375.030, the Buyer and Seller shall be joinfly and severally liable

owed. - :
Signature: r\-v\ah—-._ A @—O‘Y“———" Capacity; Grantor

additional amount

Signature: Capacity: Granteg

SELLER (GRANTOR) INFORMATION BUYER TEE) INFORMATION

(REQUIRED) (REQUIRED)

Print Name: _Tum /MGM Grand Towe C Print Name: _Signature Tower 1, LLC
Address: 6725 Via Austi Parkway, Suite 380 Address: 3950 Las Vegas Boulevard South
City: Las Vegas City: Las Vepas
State: NV Zip: __89119 State: NV Zip: _ 89119
COMPANY/PERSON ESTING RECORDING (required if not seller or buyer
Print Name; _Snell & Wilmer L.LP. Escrow #: NA
Address: 3800 Howard Hughes Perkway, Suite 1000
City: Las Vegas, NV 89169

AS A PUBLIC RECORD THIS FORM MAY BE RECORDEDYMICROFILMED
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200605 10-0004

Fee: §79.00

N/C Fee, $25.00

05/18/2006 14:47:00
120060082761

Requestor
RETURN TO: EURDQ TITLE COMPANY

Frances Deane 03X
NEVADA TITLE COMPANY % Clark County Recorder  Pgs. 66
2500 N. BUFFALO DR. #150
¢

APN# 162-21-315-001 through 577

LAS VEGAS, NV 89128

Name of Document: DECLARATION OF COVENANTS,
CONDITIONS AND RESTRICTIONS AND RESERVATION OF
EASEMENTS FOR THE RESIDENCES AT MGM GRAND -
TOWER A

This page added to provide additional information required by
NRS 111.312 Sectins 1-2 (Additional recording fee applies).

This cover page must be typed or printed clearly in black ink only.
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DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
AND RESERVATION OF EASEMENTS
FOR
THE RESIDENCES AT MGM GRAND -TOWER A

This Declaration of Covenants, Conditions and Restrictions and Reservation of
Easements for The Residences at MGM Grand - Tower A, a Nevada limited Hability company
(this “Declaration™), is dated for reference purposes only as of December '-j ., 2003 and is
made by Turnberry/MGM Grand Towcers LLC, a Nevada limited liability company (the
“Declarant™).

PRELIMINARY STATEMENTS

»

A, The Declarant is in the process of acquiring certain real property located in Clark
County, Nevada, more particularly described on Exhibit “A” attached hereto (the “Real
Property” and, as improved, the “Condominium Properiy”).

B. It is the desire and intention of the Declarant through this Declaration to create a
“common interest community” as defined in NRS Section 116.110323 which will be a
“condominium™ as defined in NRS Section 116.110325, and to imposc mutually bencficial
restrictions under a general plan of improvement for the benefit of all property made subject to
this Declaration.

C. It is contemplaicd that the Condominium Property will be benefited and burdened
by a reciprocal easement agreement between MGM Grand Hotel, LLC, a Ncvada limited liability
company and the Declarant (the “Reciprocal Fasement Agreement™), which, among other things,
will grant certain rights to the Owners over and upon the adjoining propertics,

D. The Declarant hereby declares that all of the Condominium Property is to be held,
conveyed, hypothecated, cncumbered, Icased, rented, used, occupied and improved subject to the
limitations, restrictions, reservations, rights, easements, conditions and covenants contained in
this Declaration, all of which arc declared and agreed to be in furtherance of a plan for the
protection, maintenance, improvement and sale of Units for the purpose of enhancing the value,
desirability and attractiveness of the Condominium Property. All provisions of this Declaration
including, without limitation, the easements, uses, obligations, covenants, conditions and
restrictions hereof, are hereby imposed as equitable servitudes upon the Condominium Property.
All of the limitations, restrictions, reservattons, rights, easements, conditions and covenants in
this Declaration shall run with and burden the Condominium Property and all Persons having or
acquiring any right, title or interest in the Condominium Property, or any part thereof, and their
sucecessive owners and assigns.

E. The Declarant, its successors, assigns and grantecs, covenant and agree that the
undivided interest in the Common Elements, the Membership, any casements conveyed
therewith and the fee title to each respective Unit conveyed therewith shall not be separated or
separately conveyed, and each such undivided interest, Membership and casement shall be
decmed to be conveyed or encumbered with its respective Unit even though the description in

GEDATACOREORI 7200 MDocsiCC & Rs-TowwrA Ll doe ]
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the instrument of conveyance or encumbrance may refer only to the Unit. Any conveyance by an
Owner of a Unit, or any portion thereof, shall be presumed to convey the entire Unit, together
with the Allocated Interest and Membership.

DECLARATION

1. Definitions.  Unless otherwise expressly provided, the following words and
phrases when used herein shall have the following specified meanings.

1.1, “Affiliate” shall mean any Person who, directly or indircctly, controls, is
controlled by, or is under common contrel with any Person.

1.2, “dllocated Interes™ shall mean and refer to the interest allocated to each
Unit for (i) an undivided interest in Common Elements, easements and licenses within the
Condominium Property; (ii} liability for Common Expenses; and (iii) membership rights in the
Association, including, without limitation, voting rights in the Membership. Each owner’s
undivided fractional interest in the Common Elements and the fractional share of the Common
Elements is sct forth on Exhibit “B” attached hereto. Except for the voting rights set forth in the
preceding sentence, the remaining Allocated Intercst of each Unit in the Common Elements,
easements and licenses with the Condominium Property and liability for Common Expenses
shall be equal to a fraction whose numerator will be the Unit Allocation of the Unit and whose
denominator will be one thousand five hundred (1,500).

1.3, “Annexable Areu” shall mean the area set forth in Exhibit “C” attached
hereta and any other property which is hereinafter owned by the Declarant and adjacent to the
property set forth in Exhibit “C.” all or any portion of which properly may from time to time be
made subject to this Declaration pursuant to the provisions of Section 16.2 of this Declaration,

1.4, “Annual Assessment” shall mean a charge against a particular Owner and
Unit rcpresenting a portion of the Common Expenses which arc to be levied as and when
determined by the Deciarant in its sole discretion among all Owners and their Units in the
manner and proportions provided in this Declaration.

1.5, “Annual Charge” shall mcan a charge against a particular Residential Unit
Owner and Residential Unit representing a portion of the Hotel Shared Costs which are to be
levied as and when determined by the Hotel Unit Owner on all Residential Unit Owners and their
Units in the manner and proportions provided in this Declaration.

1.6.  “Articles” shail mean the Articles of Incorporation of the Association as
filed or to be filed in the office of the Secretary of State of the Statc of Nevada, as such Articles
may be amended from time to time.

1.7. “Assessments™ shall mean Annual Assessments, Capital [mprovement
Assessments, and any other assessments which may be properly levied by the Association
pursuant to the Goveming Documents.

CEDATACORPOBIIT00:Docs:CC&Rs- Tawera | Lo 2

TRUSTO050



1.8, “Association” shall mean The Residences at MGM Grand - Tower A, a
Nevada nonprofit corporatien, its successors and assigns. The Association is an “association™ as
defined in NRS Section 116.110315.

1.9, “dssociation Maintenance Funds™ shall mean the accounts created for
receipts and disbursements of the Assaciation pursuant to Scction 7.1 of this Declaration.

1.10.  “Association Property” shall mean that property, real and personal, if any,
which is owned or leased by or is dedicated by a recorded map or plat to the Association for the
use and benefit of its members.

1.11.  “Beneficiary” shall mean a Mortgagee under a Mortgage or a Beneficiary
under a Deed of Trust, as the case may be, and the assignees of such Mortgagce or Beneficiary.

1.12. "“Board’ shall mean the board of directors of the Association. The Board
15 an “executive board” as defined in NRS Section 116.110345.

1.13. “Budget” shall mean a written, itemized budget for the operation of the
Association.

1.14. “Building” shall mean the structure(s) in which the Units and Shared
Components are located, regardless of the number of such structures, which are located on the
Condominium Property.

1.15. “Bylaws” shall mean the Bylaws of the Association, as such Bylaws may
be amended from time to time.

1.16. “Capital Improvement Assessmeni” shall mean a charge which the Board
may from time to time levy against Owners for capital improvements an any of the Common
Elements.

1.17. “Capital Improvement Charge” shall mean a charge which the Hotel Unit
Owner may from time to time levy against the Residential Unit Owners for capital improvements
on any of the Shared Components.

1.18. “Class A Member” shall mean any member of the Association who is an
Owner of a Residential Unit.

119, “Cluss A Membership”™ shall mean the voting rights and privileges of a
Class A Member as provided in this Declaration, together with the correlative rights and
obligations contained in the Governing Documents.

1.20. “Class B Member” shall mean any member of the Association who is an
Owner of the Hotel Unit.

1.21. “Class B Membership” shall mean the voting rights and privileges of a
Class B Member as provided in this Declaration, together with the corrclative rights and
obligations contained in the Goverming Documents.

GADATACORPORITINO P b T & K- TonverA 1§ dog 3

TRUSTO051



1.22. “Close of Escrow” shall mean the date on which a decd 1s Recorded
conveying a Unit from the Declarant to a person other than the Declarant,

1.23.  “Common Elements” shall mean and include all parts of the Condominium
Property, other than the Units, and any other part of the Condominium Property designated as a
common clement in NRS Scction 116.110318, unless otherwise provided herein. The
Condominium has been established in such a manner to minimize the Common Elements. Most
components which are typical “common elements” of a condominium have instcad been
designated herein as part of the Shared Components of the Hote! Unit,

1.24. “Common Expenses” shall mean those expenses for which the Association
is responsibie under this Declaration, including, but net limited to, the actual and estimated costs
of (i) unpaid Asscssmicnts; (i) the costs of management and administration of the Association
including, but not limited to, compensation paid by thc Association to managers, accountants,
attorneys and other employees; (iii) the costs of fire, casualty and liability insurance, workers’
compensation insurance, errors and omissions and director, officer and agent liability insurance,
and other insurance covering the Condominium Property and the Board and the officers and
agents of the Association, if necessary; {iv) the costs of bonding of the members of the Board; (v)
taxes paid by the Association; (vi) judgments against the Association; (vii) the costs associated
with any litigation to which the Association is a party; (viii) amounts paid by the Association for
discharge of any lien or encumbrance levied against the Condominium Property, or portions
thereof, (ix) any unpaid share of Common Expenses cxtinguished by foreclosure of a superior
lien or by a deed in lieu of foreclosure.

1.25. “Condominium™ shall have the meaning set forth in NRS Section
116.110325. The Condominium is a “common-interest community” as defined in NRS Scction

116.110323.

1.26. “Condominium Property” shall mcan the Real Property and the
Improvements thereon, subject to the limitations and exclusions described herein, including,
without limitation, the rights set forth in the Reciprocal Easement Agreement, if any.

1.27. “Co-owners” shall have the meaning set forth in Section 5.6 of this
Declaration.

1.28. “Declurant” shall mean Tumberry/MGM Grand Towers, LLC, a Nevada
limited liability company, its successors, and any Person to which it shall have assigned any of
its rights hereunder by an express writlen assignment.

1.29.  “Declarant’s Period of Control” shall mean that period of time set forth in
Section 5.7 of this Declaration during which the Declarant has the right to appoint and remove
officers of the Association or members of the Board, whether or not the Declarant excrcises such

right.

1.30. “Declararion™ shall mean this Dcclaration of Covenants, Conditions and
Restrictions and Reservation of Easements for The Residences at MGM Grand - Tower A, as
may be amended from time to time.
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1.31.  “Deed of Trust” shall mean a Mortgage.

1.32. “Developmental Rights” shall have the meaning set forth in Section 16.1
of this Declaration.

1.33. “Eligible Morigagee” shall mean the Beneficiary of a Deed of Trust or
Mortgagee of a Mortgage on a Unit in first lien position, which has requested notification
pursuant to the provisions ol Section 13.2 of this Declaration.

1.34.  “Family” shall mean one or more natural Persons related to each other by
blood, marriage or adoption, or one or more natural Persons not all so rclated, but who maintain
a common household in a Unit.

1.35.  *“Fiscal Year” shall mean the fisca! accounting and reporting period of the
Association as determined by the Board from time to time.

1.36. *Governing Documents” shall mean this Declaration, the Bylaws, the
Articles, the Rules and Regulations and other documents that govern the operation of the
Association, as may be amended from time to time.

1.37. “Hotel Related Services” shall have the meaning set forth in Scction 3.10
of this Declaration.

1,38, “Hotel Shared Costs™ shall have the meaning set forth in Section 8.1 of
this Declaration. The Hotel Shared Costs are not Common Expenses,

1.39. “Hotel Unif” means and refers to the “Hotel Unit,” the boundaries of
which are identified on Exhibit “D” attached hereto, which includes the Shared Components and
the Hotel Unit’s Allocated Interest. References herein to “Units” shall include the Hotel Unit
unless the context would prohibit it or it is otherwise expressly provided.

1.40. “Hotel Unit Owner” shall mean initially MGM Grand Condominiums,
LLC, a Nevada limited liability company, and thereafter the owners from time to time of the
Hotel Unit. Nothing herein shall preclude the Hotel Unit Owner from assigning or delegating
any of its rights and/or obligations hereunder, whether in part or in whole.

1.41. *Improvement” shall mean all structures and artificial changes to the
natural environment (exclusive of landscaping) located on the Condominium Property, including,
but not limited to, the Building,

1.42.  “Insured Property” shall have the meaning set forth in Section 10.2 of this
Declaration.

1.43. “Long-Term Guest” shall mean a Person who is an occupant of a
Residential Unit pursuant to a Long-Term Rental.

1.44. “Long-Term Rental” shall mean the rental of a Residential Unit for a
period of more than thirty (30) consecutive calendar days.

GADATACORP0EITIO0DeECC & Re-TowerAll doc 5
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1.45. “Map” shall mecan a map or plat covering all or any portion of the
Condominium Property which may be Recorded, and any subsequent amendment or
modification thereof.

1.46. “Membership™ shall mean the property, voting and other rights and
privileges of Owners as members of the Association as provided in this Declaration, together
with the correlative duties and obligations contained in the Governing Documents.

1.47.  “Mortgage” shall mean any Recorded mortgage or deed of trust relating to
one or more Units to secure the performance of an obligation, which conveyance will be
reconveyed upon the completion of such performance. The term “Mortgage” shall not include
any judgment lien, mechanic’s lien, tax lien or other similarly involuntarily lien or encumbrance
on a Unit.

1.48. “Mortgagee” shall mean a Person to whom a Mortgage is made and shall
include the Beneficiary of a Deed of Trust,

1.49. “Notice and Hearing” shali mean written notice and a hearing before the
Board, at which the Owner concerned shail have an opportunity to be heard in person or by
counsel, at the Owners’ cxpense, in the manner further provided in the Bylaws.

1.50.  “Notice of Addition™ shall mean a document Recorded pursuant to Section
16.3 of this Declaration by which rea! estate is added to the Condominium Project.

1.51. “Notice of Default” shall have the meaning ascribed to such term in
Section 7.6(b)(ii) of this Declaration.

1.52. “Notice of Delinguency” shall have the meaning set forth in Section
7.6(b)(1} of this Declaration.

1.53. “Notice of Release” shall have the meaning sct forth in Section 7.6(c) of
this Declaration,

1.54.  “NRS” shall mecan the Nevada Revised Statutes, as may be amended from
time to time.

1.55. “Ownes” shall mean the Person or Persons, including the Declarant,
holding fee simple interest to a Unit. This term shall also include a seller under an exccutory
contract of sale but shall exclude Mortgagees.

1.56. “Person” shall mcan a natural individual or any form of entity.

1.57.  “Phase” shall mean that portion of the Annexable Arca or other real estate
owned by the Declarant including any Unit and any Common Elements covered by a Notice of
Addition Recorded pursuant to Section 16.3 ol this Declaration.

1.58. “Purchaser” shall mean a Person who purchascs fec interest of a Umt
from an Owner.
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1.59.  “Real Property” shall have the meaning set forth in Preliminary Statement
A of this Declaration.

1.60. “Reciprocal Easement Agreement™ shall have the meaning set forth in
Preliminary Statement C of this Declaration,

1.61. “Record, Recorded, Recordation” shall mcan, with respect to any
document, the recordation or filing of such document in the Office of the County Recorder, Clark
County, Nevada.

1.62, “Reserve Fund” shall mean a fund for capital improvements,
replacements, restoration, painting and repairs of the Common Elements (which cannot normally
be expected to occur on an annual or more frequent basis).

1.63. “Residential Unit” means and refers to each of the Units, other than the
Hotel Unit, set forth on Exhibit “E” attached hereto. References to “Units” shall include
Residential Units unless context prohibits it or it is otherwise expressly provided.

1.64. “Residential Unit Owner” shall mean the person or persons, including the
Declarant, holding fee simple interest to a Unit,

1.65. “Residential Units Allocated Share” shall have the meaning set forth in
Section 8.3 of this Declaration.

1.66. “Rules and Regulations” shall mean the rules and regulations adopted by
the Board pursuant to this Declaration or the Bylaws, as such Rules and Regulations may be
amended from time to time.

1.67. “Shared Componenis” shall mean all portions of the Condontinium
Property, excluding the Residential Units and the Common Elements, including, but not limited
to, the following components or Improvements: any and all structural components of the
Improvements, including, without limitation, all exterior block walls and all finishes (paint,
stucco etc) and balconies, terraces and/or facades attached or affixed thereto; the roof: ail roof
trusses, roof support elements and roofing insulation; all utility, mechanical, electrical,
telephonic, telecommunications, plumbing and other sysicms, including, without limitation, all
wires, conduits, pipes, ducts, transformers, cables and other apparatus used in the delivery of the
utility, mechanical, telephonic, telecommunications, electrical, plumbing and/or other services;
all heating, venttlating and air conditioning systems, including, without limitation, compressors,
air handlers, ducts, chillers, water towers and other apparatus used in the delivery of HVAC
services; all elevator shafts, elevator cabs, elevator cables and/or systems and/or equipment used
in the operatton of the elevators transversing the Condominium Property; and all trash rooms,
trash chutes and any and all trash collection and/or disposal systems. In addition, the Shared
Components include the following areas and/or facilities contained within the Condominium
Property (together with a license for reasonable pedestrian access thereto, as determined by the
Hotel Unit Owner). any parking structures or parking areas; the pool and pool deck; the fitness
center, if any, which may be located from time to time within the improvements constructed
upon the Hotel Unit, and cabanas, if any, which may be located from time to time within the
improvements constructed upon the Hotel Unit and any landscape areas. Notwithstanding
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anything to the contrary contained herein or in any of the exhibits hereto, the Shared
Components shall be deemed part of the Hotel Unit. The Hotel Unit Owner shall have the right
(but not the obligation), by supplemental declaration executed by the Hotel Unit Owner alone, to
designatc additional portions of the Hotel Unit as Shared Components hercunder.
Notwithstanding the designation of thc Shared Components, the Hotel Unit Qwner shall have the
right, from time 10 time, to expand, alter, r¢locate and or ¢liminate the portions of the Hotel Unit
decemed Shared Components (provided that cxpansion shall not be beyond the Hotel Unit),
without requiring the consent or approval of the Association or any Qwner, provided that any
portions withdrawn are not, in the reasonable opinion of thc Hote! Unit Owner essential to the
structural integrity of the Residential Units, the provision of utilities and utility services to the
Residential Units and/or the provision of legal access. In furtherance of the foregoing, the Hotel
Unit Owner also reserves the absolute right at any time, and from time to time, to construct
additional facilities upon the Hotel Unit and o determine whether same shall be deemed Shared
Components. Further, notwithstanding their designation as Shared Components, subject to the
right of the Hotel Unit Owner to regulate their uses, the balconies, lanais and/or rooftop terraces
directly serving a Unit shalf be for the exclusive use of the Unit afforded direct access thereto
and that exclusive use right shall be an appurtenance which passes with title to the Unil. H is
expressly contemplated that persons other than Qwners shall be granted use rights in and to
certain of the facilities of the Hotel Unit (such determination to be made in the sole and absolute
discretion of the Hotel Unit Owner). The Hotel Unit Owner may, in its sole discretion, offer
food and beverage service and/or other services commonly associated with a hotel, but is under
no obligation ta do so.

1.68. “Shared Components Records’™ shall have the meaning set forth in Scction
8.9 of this Declaration.

1.69.  “Single-Bedroom Unir’ shall mean a Residential Unit with a floorplan that
is substantially similar to and/or the reverse image of the floorplan attached hercto as Exhibit
LBF'!!

1.70.  “Special Assessment” shall mean a charge against a particular Qwner,
levied by the Board after Notice and Hearing, which is directly attributable to, or reimbursable
by that Owner, equal to the cost incurred by the Association for corrective action performed
pursuant to the provisions of this Declaration, or a rcasonable fine or penalty assessed by the
Board, in accordance with NRS Section 116.31031, plus interest and other related charges on
such Special Assessments as provided for in this Declaration.

1.71. “Special Charge” shall mean a charge against a particular Residential Unit
Owner which is directly attributable to or reimbursable by that Owner, equal to the cost incurred
by the Hotel Unit for the repair or replacement of damage to any portion of the Hotel Unit
(including, without limitation, improvements, furnishing and finishings thercon) caused by the
misusc, negligence or any other action or inaction of a Residenttal Unit Owncr or his, her or its
Family, agents, Transient Guests, Long-Term Guests, or other occupants of a Residential Unit.

1.72.  “Standard Package” shall have the meaning set forth in Section 9.20 of
this Declaration.
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1.73. “Studio Suite” shall mean a Residential Unit with a floorplan that is
substantially similar to and/or the reverse image of the floorplan attached hereto as Exhibit “G..”

1.74.  “Transient Guest” shall mean a Person who is an occupant of 2 Residential
Unit pursuant to a Transient Rental.

1.75.  “Transient Rentaf” shall mean the rental of a Residential Unit for a period
of thirty (30) consecutive calendar days or less.

1.76.  “Transient Rental Fees™ shall have the meaning set forth in Section 8.5 of
this Declaration.

1.77. *Unir” shall mean “unit” as defined in NRS Section 116.11039 which is a
part of the Condominium Property and all appuitenances thereto. The boundaries of a Unit shall
be as set forth on Exhibit “D” attached hereto. Each Unit shall be a separate freehold estate, as
separately shown, numbered and designated, for illustrative purposes only, on Exhibit “E”
attached hereto. This definition shall be deemed to include Residential Units and the Hotel Unit,
except where specifically excluded or the context otherwise requires. In interpreting deeds,
declarations and Maps, the existing physical boundaries of the Unit or a Unit constructed or
reconstructed in substantial accordance with the applicable Map and the original plans thereof, if
such plans are available, shall be the walls, floors, ceilings, windows and doors as they actually
exist rather than the description expressed in the deed, Map or Declaration, regardless of settling
or lateral movement of the building and regardless of minor variances between boundaries, as
shown on the applicable Map or defined in the deed and Declaration, and the boundaries of a
building as construcied or reconstructed; provided., however, that, as to the Hotel Unit, the
provisions of Exhibit “D” shall contral unless specifically depicted or [abeled otherwise on the
Map.

178, “Unit Allocation” shall mean the allocation given to each type of Unit in
the following manncr:

{a) Each Single-Bedroom unit shall receive two (2) allocated interests;
(b} Each Studic Suite shall receive one (1) allocated interest; and

{c) the Hotel Unit shall receive seven hundred forty-four (744)
allocated interests,

2. Condominium/Owners ' Property Rights.

2.1.  Description of Condominium/Owners’' Property  Rights. The
Condominium Property consists of the Building, which contains five hundred seventy-seven
(577) Units consisting of five hundred seventy-six (576) Residential Units and one (1) Hotel
Unit. The designation of the Units is set forth on Exhibit “E" attached hereto.

2.2, Legal Description of Real Estate. The components of the real estate
owned by each Owner shall be substantially as follows:
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Parcei No. 1: Fec title to the applicable Unit descnbed in accordance
with NRS Section 116.2104.

Parcel No. 2. An Allocated Interest in the Common Elements.

Parcel No. 3: An exclusive easement appurtenant to the Unit over the
Shared Components specifically allocated to such Unit as
shown on Exhibit “H.”

Parcel No. 4. Non-exclusive easements for access, ingress, egress, use,
enjoyment, and other purposcs, all as described in this
Declaration and in any applicable Notice ol Addition.

2.3, Parution. As provided in NRS Section 116.2107(6), there shall be no
judicial partition of the Common Elements, or any part thereof, nor shall the Dcclarant, any
Owner or any other Person acquiring any intcrest in any Unit seek any such judicial partition.
Any purported conveyance, encumbrance, judicial sale or other voluntary or involuntary transfer
of an undivided interest in the Common Elements made without the Unit to which that interest is
allocated is void.

3. Easements. The following easements are hereby created in addition to any
easement crcated under NRS Chapter 116, the Reciprocal Easement Agreement and any
casements which arc or may be Recorded against the Condominium Property,

31, Easements of the Association and Hotel Unit Owner. The Hotel Unit
Owner shall have an easement over the Condominium Property for performing its duties and
exercising its powers described in this Declaration. The Association shall have an easement over
the Common Elements, if any, for pcrforming its duties and exercising its powers, as described in
the Declaration.

3.2.  Construction; Maintenance. The Declarant, its designees, successors and
assigns, employees and agents, and the Hotel Unit Owner shalt have the right, in its and their
solc discretion from time to time, to enter the Condominium Property and take all other action
necessary or convenient for the purpose of completing the construction of any and all
Improvements upon any portion of the Condominium Property, and for repair, replacement and
maintenance or warranty purposes or where the Declarant and/or Hotel Unit Owner, in its or
their sole discretion, determines that it is required or desires to do so.

3.3, Sales Activity. For as long as there are any Units owned by the Declarant
and/or the Declarant has any ownership intercst in the Hotel Unit, the Declarant, its designees,
successors anxd assigns, shall have the right to use any such Units and parts of the Common
CElements or Association Property for guest accommodations, model apartments and sales,
leasing and construction offices relating to the Cendominium, t¢ show model Units and the
Common Elements to prospective purchasers and tcnants of Units, and 1o erect on the
Condominium Property signs and other promotional material (o advertise or otherwise market
the Units, and/or any facilities built or to be constructed upon any portion of the Condomintum
Property for sale, lease or occupancy.
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34.  Support of Adjucent Siructures. In the event that any structure(s) is
constructed so as to be connected in any manner to a building, then there shall be an easement of
support for such structure(s) as well as for the installation, maintenance, repair and replacement
of all utility lines and equipment serving thc adjacent structure which are necessarily or
conveniently located within the Condominium Property.

3.5. HWarranty. For as long as any Declarant remains liable under any
warranty, whether statutory, express or implied, for any act or omission of the Dceclarant in the
design, development, construction, sale and marketing of the Condominium Property or any part
thereof, then the Declarant and its contractors, agents and designees shall have the right, in the
Declarant’s sole discretion and from time {o time, to enter the Condominium Property for the
purpose of inspecting, testing and surveying same to determine the need for repairs,
improvements and/or replacements, and effecting same, so that the Declarant can fulfill any of its
warranty obligations. Nothing contained in this Section 3.5 shall be deemed or construed as the
Declarant making or offering any warranty.

3.6,  Support. Each Unil, Building and [mprovement constructed on the
Condominium Property and the Common Elements shall have an easement of support and of
necessity and shall be subject to an easement of support and necessity in favor ef alt other Units,
the Common Elements, and any other structurc or Improvement which abuis any Unit, Building
or any Improvement.

37, Udlity and Other Services; Drainage. Easements are reserved under,
through and over the Condominium Property as may be required from time to time for utility,
cable television, communications and monitoring systems, and other services and draimage in
order to serve the Condominium and/or Members of the Association. An Owner shall dc nothing
within or outside his Unit that interferes with or impairs, or may interfere with or impair, the
provision of such utility, cable tclevision, communications and security systems, or other service
or drainage facilities or the use of these easements. The Hotel Unit Owner shall have a right of
access to each Unit to maintain, repair or replace any Sharcd Component pipes, wires, ducts,
vents, cables, conduits and other utility, cable television, communications and similar systems,
hot watcr heaters, service and drainage facilities, and Shared Components contained in the Unit
or clsewhere in or around the Condominium Property, and to remove any Improvements
interfering with or impairing such facilities or easements herein reserved, provided, however,
such right of access, except in the event of an emergency, shall not unrcasonably interfere with
the Owners’ permitted use of the Unit, and except in the cvent of an emergency, cntry shall be
made on not less than one (1) days notice (which notice shall not, however, be required if the
Owner is absent when the giving of notice is attempted).

3.8.  Additional Fasements. The Association, through its Board, on the
Association’s behalf and on behalf of all Owners (cach of whom hereby appoints the Association
as its attorney-in-fact for this purpose), shall have the right to grant such additional general
(“blanket™) and specific electric, gas or other utility, cable television, security systems,
communications or service easements (and appropriate bills of sale for equipment, conduits,
pipes, lines and simiiar installations pertaining theretc), or modify or relocate any such existing
gasements or drainage facilities, in any portion of the Commeon Elements and/or Association
Property, and to grant access easements or rclocale any existing access easements in any portion

G DA FACDRPOBIZ2U0 A DocsiCC & Ry-TuwerA 11 dog ] 1

TRUSTO059



of the Common Elements and/or Association Praperty, as the Board shall deem ncccssary or
desirable for the proper operation and maintenance of the Improvements, or any portion thereof,
or for the general health or welfare of the Owners and/or Members of the Association, or for the
purpose of carrying out any provisions of this Declaration, provided that such easements or the
rclocation of existing easements will not prevent or unreasonably interfere with the reasonable
usc of the Units for their intended purposes; and provided, further, that if any such eascment is to
traverse the Hotel Unit or the Shared Components, the joinder of the Hotel Unit Owner must be
obtained, which joinder shall be in the Hotel Unit Owner’s sole discretion.

39,  Encroachments. 1f (i) any portion of the Commeon Elements and/or Shared
Components encroaches upon any Unit; (ii) any Unit encroaches upon any other Unit or upon
any portion of the Common Elements and/or Shared Components; or (iii) any encroachment
shall hereafter occur as a result of (1) construction of the Improvements; (2) settling or shifting
of the Improvements; (3) any alteration or repair to the Common Elements (or the Shared
Components) made by or with the consent of the Association, the Declarant or the Hote] Unit
Owner, as appropriate; or (4) any repair or restoration of the Improvements (or any portion
thereof) or any Unit after damage by fire or other casualty or any taking by condemnation or
cninent domain proceedings of all or any portion of any Unit or the Common Elements or the
Shared Components, then, in any such event, a valid easement shall exist for such encroachment
and for the maintenance of same so long as the Improvements shall stand.

3.10. Owners Easement.

(a) Access. A non-exclusive casement in favor of each Residential
Unit Owner and such Residential Unit Owner’s Family, agents, Transient Guests, Long-Term
Guests, or other occupants of such Residential Unit Owner’s Unit, for cach member of the
Association (and its and their guests, tenants and invitees) shall exist for (i) pedestrian traffic
over, through and across such portions of the Hotel Unit as are designated from time to time by
the Hotel Unit Owner and intended to provide direct pedestrian access to and from the applicable
Residential Unit, and (i1) use and enjoyment of the Shared Components, subject to rules and
regulations as may be established from time to time by the Hotel Unit Owner. Notwithstanding
the foregoing, the aforesaid easement over the Hotel Unit is limited and solely for use of the
named beneficiaries obtaining access to and from their Residential Unit and shall not be used for
the provision of any services, including, without limitation, any hotel related services including,
but not limited to, solicitation and/or provision of housekeeping, personal services (i.e., massage,
personal training, dry cleaning, ctc.) and/or food and beverage service (collectively, “Hotel
Related Services”), it being understood and agreed by all Owners that any such services may
only be provided by the Hotel Unit Owner; provided, however, that the easement over the Hotel
Unit may be used only for provision of Hotel Related Services by parties unrelated to the Hotel
Unit Owner or an Affiliate of the Hotel Unit Owner if the Hotel Unit Owner or its affiliates do
not offer such services to Residential Unit Owners. The Hotel Unit Owner and/or an Affiliate of
the Hotel Unit Owner may, in its sole and absolute discretion, offer Hotel Related Services, but is
under no obligation to do so.

(b)  Common Elements. Subject to the provisions of this Declaration,
cach Owner and such Owner’s Family, agents, Transient Guests, Long-Term Guests, or other
occupants of such Owner’s Unit, shall have a non-exclusive easement of access, ingress, egress,
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use and enjoyment of, in and to the Common Elements, and such easements shall be appurtenant
to and shall pass with title to each Unit.

4. Maintenance and Repairs,

4.1.  Residential Units. All maintenance, repairs and replacements of, in or to
any Residential Unit, whether structural or nonstructural, ordinary or extraordinary, forescen or
unforeseen, including, without limitation, maintenance, repair and replacement of windows,
window coverings, interior nonstructural walls, the interior side of the entrance door and all other
doors within or affording access to a Residential Unit, and the electrical (including wiring),
plumbing (including fixtures and connections), heating and air-conditioning cquipment, fixtures
and outlets, appliances, carpets and other floor coverings, all interior surfaces and the entire
interior of the Residential Unit lying within the boundaries of the Residential Unit or other
property belonging to the Owner, including any fumniture, fixtures and equipment, shall be
performed by the Owner of such Residential Unit at the Owner’s sole cost and expense, except as
otherwise expressly provided to the contrary herein.

4.2.  Common Elements and Association Property. Except 1o the extent (i)
expressly provided to the contrary herein, or (i) proceeds of insurance are made available
therefor, all maintenance, repairs and replacements in or to thc Common Elements and
Association Property shall be performed by the Association and the cost and expense thereof
shall be charged to all Owners as a Common Expense, except 1o the extent arising from or
necessitated by the negligence, misuse or neglect of specific Owners, in which case such cost
and expense shall be charged to such Owners as a Special Assessment.

43.  Iotel Unit. The Hotel Unit Owner, from time to time, shall be responsible
for the repair, replacement, improvement, niaintenance, management, operation, and insurance of
the Hotel Unit, which shall be performed in a commercially reasonable manner in the
determination of the Hotel Unit Owner (which determination shall be binding). In consideration
of the reservation and grant of easement over certain portions of the Hotel Unit, as provided in
Section 3.10(a) above, each Residential Unit Owner shall be obligated for payment of the
expenses incurred by the Hotel Unit Owner in connection with such maintenance, repair,
replacement, improvement, management, operation, and insurance, all as more particularly
provided in Section 8.3 below.

44.  Specific Owner Responsibility. The obligation to maintain and repair any
air conditioning cquipment, plumbing or cleclrical fixtures or other items of property which
service a particular Residential Unit and not any other Residential Unit shall, to the extent not
part of the Shared Components and otherwise part of the Condominium, be the responsibility of
the applicable Residential Unit Owner, individually, without regard to whether such items are
included within the boundaries of the Residentia! Units.

5. The Association.

5.1.  Organization of the Association. The Association is or shall be, no later
than the Close of Escrow on the first Unit, incorporated under the name of The Residences at

G DATALORPORITZU0 1 Docs CC& Rs- TowerA 1 L due 1 3

TRUSTO061



MGM Grand — Tower A Owners’ Association as a nonprofit corporation organized under the
provisions of NRS Chapler 82.

5.2, Duties and Powers of the Association. The duties and powers of the
Association arc those set forth in this Declaration, the Articles and Bylaws, together with the
general and implied powers of an “‘association” (as defined in NRS Section 116,110315) and a
nonprofit corporation generally, to do any and all things that such a corporation may lawfully do
which are necessary or proper, in operating for the general welfare of the Owners with respect to
the Common Elements and only the Common Elements, subject to the limitations upon the
exercise of such powers as are expressly set forth in the Articles, the Bylaws and this
Declaration, and under no circumstances shall the Association have any control over the Hotel
Unit or any part of the Shared Components,.

53. Membership in the Association. Every Owner, upon becoming the Owner
of a Unit, shall automatically become a Mcmber of the Association and shall remain a Member
in the Association until such Person is no longer an Owner, at which time such Membership shall
automatically cease. Ownership of a Unit shall be the sole gualification for Membership in the
Association. Membership shall not be assignable cxcept to the Person to which title to the Unit
has been transferred, and every Membership shall be appurtenant to and may not be separated
from the fce ownership of such Unit. The rights, duties, privileges and obligations of all Owners
shall be as provided in the Govemning Documents,

54.  Transfer of Membership. The Mcmbership shall not be transferred,
pledged or alienated in any way, except upon the sale of a Unit, and then only to the Purchaser,
A prohibited transfer is void and will not be reflected upon the books and records of the
Association. An Owner who has entered into an executory contract to sell a Unit shall be entitled
to delegatc to the prospective Purchascr the Membership rights in the Association appurtenant to
such Unit. The delegation shall be in writing and shall be delivered to the Board before the
prospective Purchaser may vote. However, the Owner shall remain liable for all charges and
Assessments, including Hotel Shared Costs, attributable to the Unit until fee title to the Unit is
transferred. If the Owner fails or refuses to transfer Membership to the Purchaser of the Unit
upon transfer of fee title thereto, the Board shall have the right to record the transfer upon the
books of the Association. Until satisfactory evidence of such transfer has been presented to the
Board, the Purchaser shall not be entitled to vote at meetings of the Association. The Assaciation
may levy a transfer fee of an amount not to exceed Twenty-five Dollars ($25.00) against a
Purchaser and his, her or its Unit (which fee shall be added to the Annual Assessment chargcable
to such Purchaser) to reimburse the Association for thc administrative cost of transferring the
Membership to the Purchaser on the records of the Association provided such fee does not
exceed the Association’s actual cost involved in changing its records of ownership, Such transfer
shall not be applicable to any sale from the Declarant or an Affiliate of the Declarant, as Owner
of the Unit, to a Purchaser.

5.5, Classes of Membership. The Association shall have two (2) classes of
voting Membership.
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{a) Class A Membership. Each Class A Member shall be entitled to
one (1) vote for each Residential Unit in which they hold the interest required for Class A
Membership.

{b) Class B Membership. Each Class B Member shall be entitled to
one (1) vote for the Hotel Unit in which they hold the interest required for Class B Membership.

(c) Limitation on Class A and Cluss B Memberships.
Notwithstanding paragraph (a) or (b) of this Section 5.5, the Class A and Class B Members shall
only exercise their respective Class A and Class B Mcembership voting rights and privileges
where specifically set forth in this Declaration.

5.6.  Voring Rights. All voting rights shall be subject to the Governing
Documents. Owners shall be entitled to onc (1) vote for each Unit in which they hold the
interest required for Membership. When more than onc (1) Person holds such interest or
interests in any Unit (“Co-owners™), all such Co-owners shall be Members of the Association
and may atlend any meeting of the Association, but only one (1) such Co-owner shall be entitled
to exercise the single vote on each item brought before the Membership to which the Unit is
entitled. If only one (1) of several Co-owners of a Unit is present at a1 meeting of the
Association, that Co-owner 1s entitled 10 cast the one (1) vote allocated to that Unit,. Co-owners
owning the majority interests in 2 Unit may from time to time designate in writing to the
Association one (1) Co-owner to vote. Fractional voting shall not be allowed, and the vote for
each Unit shall be exercised, if at all, as a unit. Where no voting Co-owner is designated or if the
designation has been revoked, the vote for the Unit shall be exercised as the Co-owners owning
the majonity interests in the Unit mutually agree. Unless the Board receives a wrilten objection
in advance from an absent Co-owner, it shall be conclusively presumed that the corresponding
voting Co-owner is acting with the consent of all Co-owners. No vote shall be cast for any Unit
if the Co-owners present in person or by proxy owning the majority interests in such Unit cannot
agree to said vote or other action. The nonvoting Co-owner or Co-owners shall be jointly and
severally hable for all of the obligations imposed upon the jointly owned Unit and shall be
entitled to all other benefits of ownership. All agreements and determinations lawfully made by
the Association in accordance with the voting percentages established herein, or in the Bylaws,
shall be decmed to be binding on all Owners (including all Co-owners), their successors and
assigns.

5.7,  Declarant’s Period of Control. Notwithstanding anything contained in this
Declaration to the contrary, the Declarant shall have the right to appoint and remove officers of
the Association and members of the Board until the first to occur of the following events:

(a) sixty (60) days after the Close of Escrow of seventy-five percent
(75%) of the Units that may be created by the Declarant, as set forth in Section 16.6 of this
Declaration;

(b} five (5) vears after the Declarant has ceased to offer Units for sale
in the ordinary course of business; or
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{(c) five (5) years after any right to add new Units was last exercised
by the Declarant.

The Declarant, in its sole and absolutc discretion, may voluntarily surrendcr the right to appoint
and remove officers of the Association and members of the Board before any of the cvents
enumerated above occur and upon doing so the Declarant may require, for the duration of the
Declarant’s Period of Control, that specified actions of the Asscciation or the Board as described
in a Recorded instrument exccuted by the Declarant be approved by the Declarant before they
become effective.  Notwithstanding the foregoing, no latcr than sixty (60) days after the
conveyance of twenty-five percent (25%) of the Units that may be created by the Declarant as set
forth in Section 16.6 of this Declaration to Owners other than the Declarant, at least one member
of the Board and not less than twenty-five percent (25%) of thc Board must be clected by
Qwners other than the Declarant and that no later than sixty (60) days after the conveyance of
fifty percent (50%) of the Units that may be created by the Declarant as sct forth in Scction 16.6
of this Declaration to Owners other Lhan the Declarant, not less than thirty-three and one-third
percent {33 1/3%) of the members of the Board must be elected by Owners other than the
Declarant.

5.8.  Limitation on Liability of Association and Hotel Unit Owner.
Notwithstanding the duty of the Association and the Hotel Unit Owner to maintain and repair
portions of the Condominium Property, neither the Asscciation nor the Hotel Unit Owner shall
be liable to Residential Unit Owners, their Families, agents, Transient Guests, Long-Term
Guests, or other occupants of their Residential Units for injury or damage caused by any latent
condition of the Condominium Property. Furthermore, neither the Association nor the Hote! Unit
Owner shall be liable for any injury or damage caused by defects in design or workmanship or
any reason connected with any additions, alterations or improvements or other activities done by
or on behalf of any Owner regardless of whether or not any such additions, alterations or
improvements shall have been approved by the Association or the Hotel Unit Owner pursuant to
the terms of this Declaration. The Association and the Hotel Unit Owner also shall not be hable
to any Residential Unit Owner, Family member, agent, Transient Guest, Long-Term Guest, or
other occupant of a Residential Unil for any properly damage, personal injury, death or other
lability on the grounds that the Association or the Hotel Unit Owner did not obtain or maintain
insurance (or carry insurance with a particular deductible amount) to any particular matter where
such insurance is not required hereby or the Association or the Hotel Unit Owner could not
obtain such insurance at reasonable costs or upon reasonable terms.

6. Budger.

6.1.  Initial Year of Operations. The Annual Assessment for each Unit for the
first Fiscal Year of the Association shall be as set forth in the initial Budget adopted by the
Board. If, during the first Fiscal Year of the Association, the Board determines that the Annual
Assessment should be increased, the Board shall provide a summary of the increased Budget to
all Owners and shall call a meeting of the Owners to consider ratification cof the increased
Budget. The datc of such meeting shall be not less than fourteen (14) nor more than thirty (30)
days after the date of mailing of the increased Budget summary. Unless Owners controlling a
majority of the voting power of the Association reject the increase, the increase shall be deemed
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ratified, whether or not a quorum is present at said meeting. The Budget, as ratified, shall be
binding on all Owners.

6.2.  Subsequent Fiscal Years. The Board shall annually prepare and distribute
10 the Owners not less than thirty (30) nor more than sixty (60) days prior to the expiration of the
current Fiscal Year, a proposed Budget or summary thercof for the upcoming Fiscal Year. Within
thirty (30) days after the adoption of the Budget, the Board shall provide a copy of the Budget or
a summary of the Budget, accompanied by a written notice of where the Budget is available for
review and that copies of the Budget may be obtained upon request, to all Owners and shall call
a meeting of the Owners to consider ratification of the Budget. The date of such meeting shall be
not less than fourteen (14) nor more than thirty (30) days after the date of mailing of the Budget
summary. Unless Owners controlling a majority of the voting power of the Association reject the
Budget, the Budget shall be deemed ratified, whether or not a quorum is present at said meeting.
If the Budget is rejected, then the Budget last ratified shall be continued until such time as a new
proposcd Budget is ratified. If during such upcoming Fiscal Year the Board determines that the
Annual Assessment should be increased above the amount reflected in the Budget then in effect
for such Fiscal Year, the Board shall provide a copy or a summary, accompanied by a written
notice of where the Budget is available for review and that copies of the Budget may be obtained
upon request, of the increased Budget to all Owners and the provisions set forth above
concerning a mecting of the Owners to ratify a new Budget shall be applicable to such proposed
increase. The Budget, as ratified, shall be binding on all Qwners.

7. Assessmenis; Liens,

7.1,  Association Muaintenunce Funds. The Board shall establish Association
Maintenance Fund accounts, into which shall be deposited all monies paid to the Association,
and from which disbursements shall be made, as provided herein, in the performance of
functions by the Association under this Declaration. Any surplus funds of the Association
remaining after payment of or provision for Common Expenses and any prepayment of reserves
or any other fund established by the Board must be paid to the Owners in proportion to their
ligbility for Common Expenses or credited to them in proportion to their liability for Commeon
Expenses to reduce their future Assessments for Common Expenses.

7.2.  Purpose of Assessments. The Asscssments levied by the Association shall
be used to promote the recreation and welfare of the Owners and for the operation, replacement,
improvement and maintenance of the Common Elements, and to discharge any other obligations
of the Association under this Declaration.

7.3.  Personal Obligation of Assessments, Each Owner, by acceptance of a
deed to a Unit, whether or not it shall be so expressed in such deed, is deemed to covenant and
agree to pay Lo the Association all Assessments to be established and collected as provided in this
Declaration. All Assessments, together with interest, costs, and reasonable attorncys’ fees for the
collection thercof, shall be a charge on the Unit against which such Asscssment is made, Each
such Asscssment, together with interest, costs and reasonable attorneys’ fees, shall also be the
personal obligation of the Person who was the Owner of the Unit at the time when the
Assessment fell due. This personal obligation cannot be avoided by abandonment of the Unit or
by an offer to waive use of thc Common Elements. The personal obligation for dclinguent
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Assessments shall not pass to any Purchaser unless expressly assumed by the Purchaser;
provided, however, that the delinquent Asscssment shall still remain a charge against the
Purchaser’s Unit.

7.4.  Annual Assessments; Commencement, Collection. Annual Assessments
shall commence on all Units in a Phasc as detcrmined by the Declarant at its sole discretion.
Unltit the Association makes an Annual Assessment, the Declarant shall pay all Common
Expenses. All Annual Assessments shall be assessed against the Owners and their Units based
upon their Allocated Interest, ‘

7.5.  Delinquency, Any installment of an Assessment provided for in this
Declaration shall be delinquent if not paid within fifteen (15) days of the due date as established
by the Board. Upon such delinquency, the full amount of the Assessment remaining in any given
year (i.€., not stimply the delinquent installment) shall become due and payable. The Board shall
be authorized to adopt a system pursuant to which the full amount of any Assessments not paid
within thirty (30) days after the due date, plus all reasonable costs of collection (including
attorneys’ fees) and lale charges as provided herein, shall bear interest commencing thirty (30)
days from the due date until paid at the rate of up to eighteen percent (18%) per annum, but in no
event more than the maximum rate permitted by law, The Board may also require the delinquent
Owner to pay a late charge. The Association need not accept any tender of a partial payment of
an installment of an Assessment and all costs and altorneys’ fees attributable thereto, and any
acceptance of any such tender shall not be deemed to be a waiver of the Association’s right to
demand and reccive full payments thereafter.

7.6. Liens.

(a) Creation of Lien. All sums assessed and fines imposed in
accordance with the provisions of this Declaration shall constitute a lien upon each Unit (except
for those Units owned by the Declarant) from the time such sums become due, prior and superior
to all other liens and encumbrances thereon except (i) liens and encumbrances Recorded before
Recordation of this Declaration; (i) a Mortgage in first lien position on a Unit Recorded before
the date on which the Assessment sought to be enforced becomes delinquent, except a lien
imposed by the Association in accordance with this Declaration shall have priority for six (6)
months’ of Assessments pursuant to NRS Section 116.3116(2); and (iii) liens for real estate taxes
and other governmental assessiments or charges against all Units except those Units owried by the
Declarant.

(b}  Enforcement of Liens. The Association may enforce a lien upon a
Unit after:

(1) the Association has mailed or caused to bec mailed by
certified or registered mail, return receipt requested, to the Owner or the Owner’s successor-in-
interest, at the Owner’s fast known address and the address of the Unit, a Notice of Delinguent
Assessment (a “Notice of Delinguency”) which states (A) the amount of the Assessment and
other authorized charges and interest; (B) a sufficient description of the Unit(s) against which
such charges have been assessed; and (C) the name of the Owner(s) thereof;
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(i) the Association or other Persons conducting the sale has
caused to be Recorded a Notice of Default and Election to Sell (a “Notice of Defuult”) the
Unit(s) to satisfy the lien, signed by any officer or authorized agent of the Association, which
contains the same information as the Nolice of Delinquency plus a description of the deficiency
in payment and the name and address of the Person authorized to enforce the lien by sale and has
mailed the Notice of Default in accordance with NRS Section 116.31163; and

(iii)  the QOwner or the Owner's successoi-in-interes! has failed
to pay the amount of the lien (including costs, fees and expenses incidental to the enforcement of
the lien) for ninety (90) days following the later of (A) the date of which the Notice of Default is
Recorded, or (B) the day on which a copy of the Notice of Default is mailed by certified or
registered mail, return receipt requested, to the Owner or the Owner’s successor-in-interest at the
address of such Person, if known; and to the address of the Unit.

The Association or other Person conducting the sale shall aiso, after the expiration of said
ninety (90) day period and before selling the Unit, give nctice of the time and place of the sale in
the manner and for a time not less than that required by law for the sale of real property upon
execution, except that a copy of the notice of sale must be mailed, on or beforc the date of first
publication or posting, by certified or registercd mail, return receipt requested, to the Owner or
the Owner’s successor-in-interest at the address of such Person, if known, and to the address of
the Unit and to the other Persons as required by NRS Section 116.31162(1). The lien shall rclate
only to the Unit against which the Assessment was levied and not to the Condominium Property
as a whole.

{c)  Releuse of Lien. Upon payment (o the Association of the full
amount claimed in the Notice of Delinquency, or other satisfaction thereof, the Board shall causc
to be Recorded a Notice of Satisfaction and Release of Lien (a “Notice of Release™) stating the
satisfaction and release of the amount claimed. The Board may demand and rcceive from the
applicable Owner a reasonablc charge, to be determined by the Board, for the preparation and
Recordation of the Notice of Release as a condition to Recording the Notice of Releasc. Any
Purchaser or encumbrancer who has acted in good faith and extended value may rely upon the
Notice of Release as conclusive evidence of the full satisfaction of the sums stated in the Notice
of Delinquency. A lien for unpaid Assessments is extinguished unless proccedings to enforce the
lien are instituted within three (3) years after the full amount of the Assessment becomes due.

(d)  Sale of Property. It shall be the duty of the Board to enforce the
collection of any amounts due under this Declaration by one¢ (1) or more of the alternative means
of relief afforded by this Declaration or in any other matter permitted by law. The lien on the
Unit may be enforced by sale, in the county in which the Unit is situated, by the Association, the
Association’s atforneys, any title insurance company authorized to do business in Ncvada, or
other persons authorized to conduct the sale as a trustee, or in any other manner permitted by
law, after failurc of the Owner to pay any Assessments, or instzllments thereof, as provided
herein. The sale shall be conducted in accordance with the provisions of NRS Chapter 116, or in
any other manner pcrmitted by law. The Association, through its agents, shall have the power to
enter a credit bid on the Unit at a foreclosure sale and to acquire, hold, leasc, mortgage and
convey the same. Suit to recover a meney judgment for unpaid Assessments shall be
maintainabie without foreclosing or waiving any lien securing the same, but this provision or any
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institution of suit to recover a moncy judgment shall not constitute an affirmation of the
adequacy of money damages. Any recovery resulting from a suit at law or in cquity initiated
pursuant to this Section 7.6 may include reasonable attorneys’ fees as fixed by the court.

1.7, Waiver of Use. No Owner may be exempt {rom personal liability for
Assessments duly levied by the Association, or effect the release of such Owner’s Unit from the
liens and charges thereof, by waiving or delegating use and enjoyment of the Common Elements
as set forth in this Declaration or by abandoning such Owner’s Unit.

8. Obligation for Expenses Relating to Hotel Unil.

B.1.  Maintenance. As provided in Sections 3.1 and 3.10 above, the Hotel Unit
Owner has granted easements with respect to certain portions of the Hotel Unit and agreed to
repair, replace, improve, maintain, manage, operate, and insure the Hotel Unit, all to be done as
determined and ordered by the Hotel Umit Owner, or otherwise as provided in Section 4.3. In
consideration of the foregoing, each Residential Unit Owner, by acceptance of a deed or other
conveyance of a Residential Unit, and whether or not expressly stated, shall be deemed to agree
that the costs incurred by the Hotel Unit Owner in (or rcasonably allocated to) the repair,
replacement, improvement, maintenance, management, operation, tax obligations and insurance
of the Shared Components (including reasonable reserves if cstablished by the Hotel Unit
Owner, collectively, the “Hotel Shared Costs™) shall be paid for in part through charges (cither
Annual Charges, Capital Improvement Charges or Special Charges) imposed against the
Residential Units in accordance with the terms hereof. No Owner may waive or otherwise
cscape liability for charges for the Hotel Shared Costs by non-use (whether voluntary or
involuntary) of the Hotel Unit or abandonment of the right to use same, Notwithstanding
anything herein contained to the contrary, the Hotel Unit Owner shall be excused and relieved
from any and all maintenance, repair and/or replacement obligations with respect to the Hotel
Unit to the extent that the funds necessary to perform same, to the extent the obligation of the
Restdential Unit Owners, are not avatlable through the charges imposed and actually collected.
The Hote! Unit Owner shall have no obligation to fund and/or advance any deficit or shortfall in
funds which were the obligation of thc Residential Unit Owners in order to properly perform the
opcration, maintenance, repair and/or replacement obligations described herein.

8.2,  Easement. An casement is hercby reserved and created in favor of the
Hotel Unit Owner, and its designees over the Condominium Property for the purpose of entering
onto the Condominium Property for the performance of the maintenance, repair and replaccment
obligations herein described.

8.3.  Charge to Residential Unit Owners; Lien; Personal Obligation. Each
Residential Unit Owner, by acceptance of a deed to a Unit, whether or not it shall be so
expressed i such deed, is deemed to covenant and agree to pay to the Hotel Unit Owner all
Annual Charges for the operation and insurance of, and for payment of one hundred percent
(100%) of the Hotel Shared Costs (the “Residential Units Allocated Share”), the establishment of
reasonable reserves for the replacement of the Shared Components and the furnishings and
finishings thereof, Transient Rental Fees, if any, Capital Improvement Charges, Special Charges
and all other charges hereinafter referred to or lawfully imposed by the Hotel Unit Owner in
connection with the repair, replacement, improvement, maintenance, management, operation,
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