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OPPS
STEPHEN K. LEWIS, ESQ.
Nevada Bar No. 7064 
5538 S. Eastern Ave. 
Las Vegas, Nevada 89119
Telephone: (702) 948-9770 ext. 2030 
Facsimile: (815) 550-2830  
Email: steve.lewis@stoamigo.com  
Attorney for Plaintiffs 

DISTRICT COURT

CLARK COUNTY, NEVADA

145 EAST HARMON II TRUST, ANTHONY 
TAN AS TRUSTEE OF THE 145 EAST 
HARMON TRUST,

Plaintiffs, 
 vs. 

MGM RESORTS INTERNATIONAL; MGM 
GRAND CONDOMINIUMS, LLC; THE 
SIGNATURE CONDOMINIUMS, LLC; 
SIGNATURE TOWER 1, LLC; THE 
RESIDENCES AT MGM GRAND - TOWER A 
OWNERS’ ASSOCIATION, and DOES I - X,    

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO.  A-16-733764-C 

DEPT. NO. XVIII

PLAINTIFF’S OPPOSITION TO 
DEFENDANT THE RESIDENCES AT 
MGM GRAND – TOWER A OWNERS’ 
ASSOCIATION’S MOTION FOR 
ATTORNEYS’ FEES

PLAINTIFF’S OPPOSITION TO DEFENDANT THE RESIDENCES AT MGM GRAND – 
TOWER A OWNERS’ ASSOCIATION’S MOTION FOR ATTORNEYS’ FEES

Plaintiffs, 145 East Harmon II Trust, Anthony Tan as Trustee of the 145 East Harmon II 

Trust, by and through their counsel of record, Stephen K. Lewis, Esq., hereby respectfully submit 

the foregoing Opposition. This opposition is based upon the memorandum of points and authorities 

contained herein, the pleadings and papers on file with the Court, and any oral argument that this 

Court may hear on the date set for hearing. 

/ / /

Case Number: A-16-733764-C

Electronically Filed
6/5/2017 4:41 PM
Steven D. Grierson
CLERK OF THE COURT
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MEMORANDUM OF POINTS AND AUTHORITIES

I.

BRIEF ANSWER

The instant motion fails for numerous reasons which will all be addressed in detail infra.  In 

short summary, the Defendant HOA was Voluntarily Dismissed from this matter without facing 

legal requirements to appear or participate in discovery.  However, after being voluntarily 

dismissed, the HOA filed its motion claiming it was a prevailing party, amongst other things.  The 

HOA’s motion for fees should be denied as: 

1) The HOA was Voluntarily Dismissed and did not obtain a “judgment” thus, section 20.2 

of the CC&Rs does not apply; 

2) A Voluntary Dismissal does not create a “prevailing party” under rule, statute or 

contract;

3) The “Harm to Fellow Owners” is not recognized, under any legal theory, as a basis for 

seeking or awarding Fees or Costs; 

4) The Plaintiff’s claim was valid and not “maintained” to “harass” the HOA; and

5)  Due to the unnecessary motion practice, counsel cannot meet the Brunzell factors.

II.

INTRODUCTION

Procedural Posture of this Motion

Plaintiff filed its Amended Compliant on June 10, 2016.   That complaint named MGM 

RESORTS INTERNATIONAL et. al. (hereinafter MGM) and THE RESIDENCES AT MGM 

GRAND - TOWER A OWNERS’ ASSOCIATION (hereinafter HOA); naming the HOA for the 

first time.  MGM answered, but the HOA did not.   Pursuant to counsel’s affidavit, he was retained 
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by the HOA on or about August 1, 2016.   With no communication in all of 2017, the HOA filed a 

Motion to Dismiss on March 15, 2017.  That motion was vacated when a Stipulated Rule 41(a)(1) 

Voluntary Dismissal was entered between the Plaintiff and HOA.  The instant motion followed. 

Factual Predicate 

This matter surrounds an occurrence of massive mold growth in a predominantly unused 

condo unit in the MGM towers.  The unit was not part of the rental pool; nor used by the owners, 

except in very rare occasions.  The owner, who is a local Las Vegas resident, had not been to the 

unit in months until December 3, 2015, when on a routine visit, he found the unit entirely covered in 

mold.  It was later determined that the unit’s shower was left on; running on the hottest temperature 

and highest pressure.  The mold damage was so bad that remediation required demolition of most of 

the unit.   

During the initial pre-litigation investigation, the following facts were obtained: 

1)  The owner had not been in the unit in months; 

2)  An employee of MGM used his electronic key to enter the unit on November 26, 2015; 

3) The MGM disputed if the shower valve was left in the “full on” position, or if the valve

broke in the wall cavity;  

4) The HOA had insurance coverage for damage in the common walls;

5) The General Manager of MGM Signature, Jill Archunde, is also a director of the Tower 

A HOA; 

6) The HOA and MGM were aware that employees of MGM illegally entered units from 

time-to-time; and

7) The HOA and MGM were aware that the Signature Buildings had a history of mold 

issues.
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The MGM had electronic key access records to prove both issues 1 and 2 above.  Public 

records prove issue 5 to be true.  But certainly items 3, 4, 6 & 7, and many others were, and 

continue to this day, to be in dispute.  Additionally, since this matter was settled before discovery 

began, the Plaintiff was not privy to expert reports on the plumbing and/or related coverage issues.

In addition to the pre-discovery difficulties in establishing causation; ownership and 

operation of the building was also difficult to ascertain prior to discovery. See Affidavit of Eric 

Tran, Esq., dated May 19, 2016 (attached to Plaintiff’s Opposition to Defendant’s Motion to 

Dismiss (May 19, 2016)). Certainly, the MGM property was not set up in a simple legal fashion. 

Nor does the unique “part hotel - part condo” aspect of the property lend itself to a quick 

determination of responsibilities.  In addition, Jill Archunde, sits on the HOA board and manages all 

the employees on site. Occupying both positions creates reasonable questions and issues. This 

information may or may not have been accurate, or even applicable depending on how experts 

opinioned the massive water intrusion took place, but these facts provide support for filing suit 

against the HOA.   

Discussions with the HOA re:  Dismissal

Plaintiff transitioned litigation counsel in December of 2016.   The Substitution of counsel 

was filed on December 8, 2016. However, it was not until December 20, 2016 that the file was 

transferred from the law firm of Lipson, Neilson, Cole, et al., to current counsel.  On December 12, 

HOA’s counsel advised new counsel that Mr. Tran agreed to dismiss his client, and inquired if the 

Plaintiff would still agree to a dismissal.  This counsel responded that “I do not have the file yet, but 

will review and be happy to sit with you….” See email dated December 12, 2016 (Exhibit 1).  

Importantly, at no time prior to motion practice, did HOA’s counsel provide anything which 

indicated that Mr. Tran (Plaintiff’s prior counsel) agreed with the Voluntary Dismissal.  
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Plaintiff’s counsel reviewed the file by the first week of January.  By that time, MGM and 

Plaintiff were in settlement discussions.  Additionally, Plaintiff’s counsel called HOA’s counsel’s 

office to obtain the mystery Tran dismissal agreement and discuss dismissing the case.  The call was 

never returned.  Thereafter, on January 10, 2017, Plaintiff’s counsel emailed MGM’s counsel and 

asked if she had heard from Mr. Larsen and if she had the Tran email.  See email dated January 10,

2017 (Exhibit 2).  On, January 12, 2017, MGM’s counsel forwarded a Tran email wherein he had 

agreed with the dismissal.  In response, another email was sent to MGM’s counsel on same day

saying “I still have not received a call or email [from Larsen]…” See email dated January 12, 2017 

(Exhibit 3).  At that point, MGM’s counsel and Plaintiff’s counsel were in comprehensive struggles

to settle the case.  This effort can be evidenced by more than 37 emails from MGM to Plaintiff from 

Jan 10, 2017 to the present.  Similarly, Plaintiff has sent over 51 emails to MGM counsel during 

those days.  Numerous phones calls have also taken place and many versions of a settlement 

agreement circulated.  But not a peep from HOA’s counsel in all of 2017. 

HOA’s counsel sent only one email to Plaintiff’s new counsel, ever.  It was sent in 

December of 2016 and asked: “So I am writing to inquire if you are prepared to voluntarily dismiss 

my client from the above referenced case.” No mention of a Motion to Dismiss was made.  And no 

communications followed ever. Larsen email dated Dec. 12, 2016; see also, Larsen billing

(attached to Motion for Fees).  Movant’s pleading, affidavit and billing history evidence the same. 

Without a returned call or any further communication from HOA, Plaintiff’s counsel was entirely 

ignorant of the imminent HOA Motion to Dismiss.

In fact, Plaintiff’s counsel was at the doctor’s office when he received service of the motion

to dismiss via electronic delivery.  Counsel immediately left the office and called HOA’s counsel to 

inquire into the reason the motion was filed without any communication.  Because of that call and 
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related subsequent communications, the HOA’s motion was withdrawn and a Stipulated Rule 

41(a)(1) Voluntary Dismissal was entered. 

III. 

LEGAL ARGUMENT

It is unfortunate that this Honorable Court is forced to review and consider the forgoing 

motion.  But, it remains poignant that there is NO judgment entered for the HOA and against the 

Plaintiff.  It is significant that NO discovery provides an absolute defense for the HOA. It is just as 

vital to consider the HOA was under no time-line to file a responsive pleading.  Finally, and no less 

critical, at no time did counsel for the HOA attempt to contact Plaintiff’s counsel in 2017, nor ever 

indicate a Motion to Dismiss was looming 

1. The CC&Rs only provide for a fees consideration for “any judgment”.  No judgment 
was entered.

The HOA’s first allegation is reliant upon an express provision of the CC&R’s which relates 

to the unit.  The applicable provision simply does not apply herein, as it’s expressly set for a 

condition precedent to any consideration of a reasonable fee award; namely the entry of a judgment.   

20.02  Attorneys’ Fees.  Any judgment rendered in any action of 
proceeding pursuant to this Declaration shall include a sum for 
attorneys’ fees in such amount as the court may deem reasonable, 
in favor of the prevailing party, as well as the amount of any 
delinquent payment, interest thereon, costs or collection and cost 
of court. 

Most certainly, no “judgment” has been entered by this Court for the HOA and against the

Plaintiff.  Yet, it cannot go without mention that these CC&Rs are not only non-negotiable, but the 

cited provision would appear to only apply to a collection action, expressly providing: “…the 

amount of any delinquent payment, interest thereon, costs or collection and cost of court.”  Indeed, 
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this was not a collection action, but unquestionably, absent a “judgment”, this provision should not 

apply. 

2. The Voluntary Dismissal of a Valid claim does NOT create a “Prevailing Party” such to
support a fee award. 

On April 27, 2017, Plaintiff and HOA entered a Stipulation and Order for Dismissal under 

NRCP 41(a)(1).  Such a dismissal should not be considered an adjudication on the merits such to 

establish the HOA as a “prevailing party”.   Precisely, Rule 41(a) states: “…except that a notice of 

dismissal operates as an adjudication upon the merits when filed by a plaintiff who has once 

dismissed in any court of the United States or of any state an action based on or including the same 

claim.” Rule 41(a)(1).  The Dismissal, whether Rule 41(a) is expressly set forth or not, was one of 

stipulation; not order of the Court.  Thus, this Honorable Court granted the HOA no merit-based 

relief which is required for the HOA to demonstrate that they were a prevailing party.  Furthermore,

since the Plaintiff herein has not dismissed the same claim “in any court of the United States or of 

any state”, as a matter of Rule, the HOA is not a “prevailing party” such to move under any 

“prevailing party” provision. 

Moreover, not only does the rule itself provide language to quell any argument that the HOA 

was a “prevailing party” under a pre-answer Stipulation of Dismissal, but on April 28, 2017, the

Nevada Court of Appeals discussed the differing effect of a Rule 41(a) and Rule 41(b) dismissal.  

See Shalov v. Ladah, at 2-3 (Nev. App., 2017)(citing Five Star Capital Corp. v. Ruby, 124 Nev. 

1048, 1057-58 (2008) (recognizing that the dismissals identified by NRCP 41(b) are meant to have 

preclusive effect, and treating the NRCP 41(b) dismissal order in that case as a valid final judgment 

satisfying the elements of claim preclusion); compra Szabo Food Serv., Inc. v. Canteen Corp., 823 

F.2d 1073, 1076-77 (7th Cir. 1987) ("A dismissal under Rule 41(a) is unlike a dismissal with 

prejudice under Rule 41(b), which enables the defendant to say that he has 'prevailed.'").  Such a 
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ruling makes sense in this matter, since Rule 41(a) is an “agreed” dismissal and Rule 41(b) is an 

“involuntary” dismissal, thus validly acting as a merit based finding. Since the predicate pleading to 

which the instant motion is a Rule 41(a) Dismissal, this Honorable Court should not consider the

HOA to be a “prevailing party”; assuming it even finds the CC&R’s applicable hereto.

In fact, the Nevada Courts have utilized the same “prevailing party” analysis for both NRS 

18 and CC&R claims.  See Azzarello v. Humboldt River Ranch, 385 P.3d 50 (Nev.

2016)(unpub.)(“[I]n particular, appellants were not a “prevailing party” for purposes of NRS 

18.010(2)(b) or the CC&Rs because they did not “succeed[ ] on any significant issue in [the] 

litigation which achieve[d] some of the benefit [they] sought.” (emphasis added).  Thus, absent a 

merit-based finding by this Court, and a ruling the CC&R provision even applies, the HOA did not 

succeed on any issue enabling the “prevailing party” provision in the CC&R’s to apply herein. 

3. Due to all other parties’ concerted effort to minimize litigation time and costs, this Court
should use its discretion and deny the motion.

It is well settled that a court has discretion to award attorney fees in certain matters.  Yet, the 

facts of this matter do not justify a Voluntarily Dismissed party being awarded fees. In fact, the 

Procedural Posture of this matter is such that the HOA had not been forced to appear or produce any 

discovery – ever.  In fact, MGM’s initial discovery was due to the Plaintiff in February of 2017.  

Yet, neither MGM’s nor Plaintiff’s counsel wished to incur fees and costs in “litigating” the matter

and decided to focus all their efforts on serious settlement talks.  Consequently, the due date was 

extended, and extended again, so that the parties could work toward and finalize their settlement.    

Efforts to settle aside, Plaintiff’s initial pleading related to the HOA was valid.  Pursuant to 

NRCP 8(a), a complaint must contain "a short and plain statement of the claim showing that the 

pleader is entitled to relief." Plaintiff did just that.
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Certainly, any HOA motion to dismiss would have been met with a strong Rule 56(f)

opposition.  This Court can also take notice that Plaintiff stipulated to dismiss Defendant 

Turnberry/MGM Grand Towers from this matter on October 11, 2016.  Thus, Plaintiff was acting 

consistently to advance the matter and tighten its claims; while concurrently trying to settle the case.   

4. Counsels’ lack of communication should not cause an award of Fees & Costs

Plaintiff’s counsel made a phone call to HOA’s counsel to resolve their claims. And one 

call is more than counsel for the HOA did in this regard.  The HOA provides no attempted 

communication wherein a Dismissal was demanded or where a Motion to Dismiss was ever

threatened. Nor can they provide any evidence of any communication to Plaintiff in 2017.  It was 

the failure to simply pick-up the phone, before expending thousands in fees, that caused the HOA’s 

fees.

By way of example, Plaintiff’s counsel understands that NRPR 3.5A does not sit on all fours 

with this situation, but arguably counsel had an affirmative obligation to reach out…at least once 

before filing a motion to dismiss.

Rule 3.5A.  Relations with Opposing Counsel. When a lawyer 
knows or reasonably should know the identity of a lawyer representing an 
opposing party, he or she should not take advantage of the lawyer by 
causing any default or dismissal to be entered without first inquiring about 
the opposing lawyer’s intention to proceed. 

Similar demands for communication between counsel are also set forth in: EDCR 2.34(d) –

establishing a meet and confer requirement before discovery motions are filed and EDCR 2.47(b) – 

demanding a meet and confer requirement before motions in limine are filed. Again, Plaintiff’s 

counsel is aware these rules don’t control general “motions” and such requirements are not 

expressly listed in the “motions” sections of the Local Rules, but certainly these rules hint toward a
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general desire for counsel to work together before filing unnecessary motions and clogging the 

Court’s calendar.

Indeed, in this counsel’s 17 years of litigation practice here in Clark County, the 9 th Circuit, 

California, and even in Canada, the standard practice was absolutely to “reach out”, especially in 

multi-party matters, and advise counsel of a pending motion before drafting it.  In fact, in-person 

meetings even took place in many of this Counsel’s prior cases, as attorneys tried to “work 

together” to correctly posture cases and not “bill” their clients needlessly. While litigation is 

adversarial by design, no attorney should want to draft motions for something a telephone call can 

solve.   

5. There is no basis for legal recovery for “Harm to Fellow Owners”

 Movant’s “Harm to Fellow Owners” contention is novel; but misguided and improper.  The 

law regarding awards of fees is longstanding and well settled.  Simply put, a district court can only 

award attorney fees and costs when authorized by statute, contract, or rule. U.S. Design & Constr. 

Corp. v. Int'l Bhd. of Elec. Workers Local 357, 118 Nev. 458, 462 (2002).  Thus, there are only 

three tiny boxes for which a claim for fees can be placed.   “Harm to Fellow Owners” does not fit 

into any of the three prescriptive boxes.  Thus, an allegation of “Harm to Fellow Owners” cannot, as 

a matter of law, support a claim for fees.  This claim must fail.

6 Considering the pre-discovery facts, Plaintiff ‘s action against the HOA was reasonable 
and an award fees under NRS 18.010(2)(b) must fail. 

But for the vexatious nature of movant’s counsel, no motions of any kind, nor spending of 

fees would have had to occur. No appearance or discovery was forced upon the HOA.  Nor did 

Plaintiff demand any defendant waste time on litigation or discovery, since settlement was a very 

real and eventual goal for the entire case in 2017.   
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Additionally, Plaintiff had reasonable grounds to file suit against the HOA as it was 

impossible to initially determine who entered the unit and turned the water on.  Was it an employee, 

hotel guest, or other owner?  Rumors existed that the HOA had knowledge of such illegal actions 

taking place in the past.  Perhaps it was just a plumbing failure within the walls of the building 

which could be a valid claim against the HOA and/or its insurance to cover?   

 Due to the posture of this motion, Plaintiff also wishes to point this Court to the following 

brief excepts from the CC&Rs which would appear to create duties and obligations upon the HOA 

to act in assistance of the Plaintiff herein.  

Sect 5.2 “…….operating for the general welfare of the Owners 
with respect to the common elements…..” 
Sect 7.2 “…..promote the …… and welfare of the Owners…. 
maintenance of the common elements”
Sect 11.1 “……Members of the Association shall make all 
determination with respect to the common elements”
Sect 11.2 “In the event of any destruction of any portion of the 
Common Elements, the repair or replacement of which is the 
responsibility of the Association……..”  

Understanding there is not a pending Declaratory Relief motion, and NRCP 8(a), Plaintiff will not 

expand any further upon this section.

Furthermore, ownership and operation of the building was also difficult to ascertain as the 

General Manager of MGM Signature is also a director of Tower A HOA.  Uncertainly, historical 

rumors, overlapping facts, and intertwined parties marred this matter initially.  Yet that is not 

peculiar in the construction/mold arena of litigation in Nevada. 

Plaintiff most certainly did not file suit against the HOA to “harass” the entity.  Furthermore, 

the record simply does not support allegations that Plaintiff “maintained” an “unreasonable” action 

against the HOA.  This argument must also fail.

/ / /
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 7.  HOA’s bills are unreasonable and largely unnecessary

The HOA justifies and advances its massive billing in the final paragraph of its motion:

“Indeed it is submitted that having to litigate and file a Motion for 
Summary Judgment to obtain the dismissal, and being able to do so 
by incurring less than $15,000 in attorneys’ fees, is in and of itself a 
worthy accomplishment.”  Motion at pg 10, lln 15-17. 

Yet, the HOA did NOT ever have to “litigate” this matter.  Nor did it have to file a Motion 

to Dismiss.  Simply put, the entire case will shortly be dismissed, possibly with less fees expended

by all three other attorneys combined. Humbly, counsel working together and NOT filing motions,

is often more productive in resolving cases; and Plaintiff’s counsel has litigated many massively 

disputed matters, including one with 51 contested court hearings.  Besides the simple fact that 

neither motion was necessary, for the record, Plaintiff will go through the Brunzell factors:

(1) the qualities of the advocate: his ability, his training, education,
experience, professional standing and skill; (2) the character of the 
work to be done: its difficulty, its intricacy, its importance, time 
and skill required, the responsibility imposed and the prominence 
and character of the parties where they affect the importance of the 
litigation; (3) the work actually performed by the lawyer: the skill, 
time and attention given to the work; (4) the result: whether the 
attorney was successful and what benefits were derived. Brunzell 
v. Golden Gate National Bank, 85 Nev. 346, (1969). 

Frist, Plaintiff offers no opinion as to the qualities of Mr. Larsen as an attorney.  However, 

Plaintiff asserts almost none of his actions were necessary or reasonable.  It is also odd that Mr. 

Larsen felt it necessary to seek another counsel’s advice on the filing of the instant motion.  Second, 

the motions filed by Mr. Larsen were basic in nature and most certainly NOT important to the 

litigation.  In fact, had he not filed either motion and called counsel, his client would be in the exact 

same legal position it is in now (or would have an exhibit to prove Plaintiff’s counsel was acting 

unreasonably in the face of a threatened motion).  Simply put, it was the HOA’s counsel that 

needlessly generated his own fees.  Third, while the motions drafted were certainly competent, they 
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were wholly unnecessary.  Finally, yes counsel obtained a dismissal, however, Plaintiff asserts 

almost none of the claimed time reasonably facilitated the dismissal; in fact, Plaintiff agreed to the 

dismissal solely because MGM and Plaintiff had already agreed to the terms of their settlement and 

were working on the settlement agreement at that time.  Time for Plaintiff’s new counsel to get up 

to speed, and a reasonable discussion would have elicited the same result.  Two other defendants

can attest to that fact.

IV. 

CONCLUSION

Wherefore, Defendant’s Motion should be denied in its entirety. 

DATED this        day of June, 2017.  

/s/ Stephen K. Lewis
STEPHEN K. LEWIS, ESQ.
Nevada Bar No. 7064 
5538 S. Eastern Ave. 
Las Vegas, Nevada 89119
Telephone: (702) 948-9770 ext. 2030 
Facsimile: (815) 550-2830  
Email: steve.lewis@stoamigo.com 
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I, , declare:

I am a resident of and employed in Clark County, Nevada. I am over the age of eighteen 
(18) years and not a party to the action within. My business address is 5538 S. Eastern Ave., Las 
Vegas, Nevada 89119. 

On the         day of June, 2017, I served the document described as PLAINTIFFS 
OPPOSITION TO DEFENDANT’S MOTION FOR FEES AND COSTS on those 
parties/attorneys below: 

Elisa L. Wyatt, Esq. 
Wood, Smith, Henning & Berman, LLP 
7674 West Lake Mead Blvd, Suite 150 
Las Vegas, NV 89128 

Brent Larsen, Esq. 
SINGER &  LARSEN
4475 S. Pecos Rd 
Las Vegas, NV 89121 

_____VIA U.S. MAIL: by placing a true copy thereof enclosed in a sealed envelope with postage 
thereon fully prepaid, in the United States Postal Service at Las Vegas, Nevada. I am “readily 
familiar” with the firm’s practice of collection and processing correspondence by mailing. Under 
that practice, it would be deposited with the U.S. Postal Service on that same day with postage fully 
prepaid at Las Vegas, Nevada in the ordinary course of business. 

X_ VIA ELECTRONIC SERVICE: in accordance with the Master Service List, pursuant to 
NEFCR 9. I am “readily familiar” with the firm’s practice of electronically serving documents. 

_____ VIA FACSIMILE: in accordance to the Consent of Service by Electronic Means on file 
herein. Via facsimile by transmitting through a facsimile service maintained by the person on 
whom it is served at the facsimile number at last given by that person on any document which
he/she has filed in the cause and served on the party making the service. The copy of the document 
served by facsimile transmission bears a notation of the date and place of transmission and the 
facsimile number to which transmitted.

_____VIA EMAIL: in accordance to the Consent of Service by Electronic Means on file herein. 
Via email by transmitting through an email service maintained by the person on whom it is served 
at the email address provided by that person. The copy of the document served by email bears a 
notation of the date and time of transmission and the email address to which transmitted. 
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Executed on the        day of June, 2017. 

/s/  _________________________
           An employee of STOAMIGO
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BRENT LARSEN, ESQ. 
Nevada Bar No. 1184 
SINGER & LARSEN P.C. 
4475 S. Pecos Road 
Las Vegas, Nevada  89121
(702) 454-2111 
blarsen@singerlarsen.com 
Attorney for MGM Grand 
Tower A 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

145 EAST HARMON II TRUST, ANTHONY 
TAN AS TRUSTEE OF THE 145 EAST 
HARMON II TRUST,

Plaintiffs,
vs.

MGM RESORTS INTERNATIONAL; MGM 
GRAND CONDOMINIUMS, LLC; THE 
SIGNATURE CONDOMINIUMS, LLC; 
SIGNATURE TOWER I, LLC; THE 
RESIDENCES AT MGM GRAND 

DOES I - X,

Defendants.

Case No.: A-16-733764-C
Dept. No.: XVIII

 COMES NOW the Defendant, THE RESIDENCES AT MGM GRAND  TOWER A 

A

BRENT LARSEN, ESQ. of the law firm of SINGER & LARSEN P.C., and hereby submits its 

Reply in Support of its

1. The Plaintiffs
conspicuously silent in avoiding a discussion of numerous facts that are 
material to the adjudication of the Motion 

fees, which have been conveniently ignored in the Plaintiffs Opposition brief, are as follows: 

Case Number: A-16-733764-C

Electronically Filed
7/10/2017 4:31 PM
Steven D. Grierson
CLERK OF THE COURT
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1. The  prior counsel, and original attorney who filed the case, Eric Tran, 

expressly stated in writing on September 19, 2016, that he was going to voluntarily dismiss 

Tower A from this case.  See Exhibit A attached hereto.  Yet, by December 12, 2016, the 

 still failed to perform on that promise.  As a result, on December 12, 2016 

counsel sent numerous emails to both  current counsel, Mr. Lewis and  prior 

counsel Mr. Tran protesting that the Plaintiffs had not performed its promise to dismiss Tower 

A from this case.  See December 12, 2016 emails attached as B

2.  came as a result of a

demand to letter dated August 11, 2016 to Eric Tran (Exh. C )

demanded that Tower A be dismissed from this case in order to avoid a motion for sanctions.  

That letter was based on the fact that the underlying Complaint against Tower A had no merit of 

any kind.  Mr. Lewis, the  current counsel, received that same demand letter on 

December 12, 2016.  See B top of page 2.

3. 

litigant itself, Huckabay Props., Inc. v. NC Auto Parts, LLC , 322 P.3d 429 (2014), Mr. Lewis 

as of 

December 2016, and that the demand for a dismissal as set forth in the August 11, 2016 letter 

attached hereto as C  was still in full force and effect when Mr. Lewis became the 

attorney in this case. 

4. 

on December 12, 2016, attached hereto as B  stating that he did not want to be a part 

of any more angry emails between Mr. Eric Tran and Mr. Larsen.  See Exhibit B, p. 2. 

5. When the foregoing demands were ignored, Tower A directed its counsel to

proceed with the preparation of affidavits and a Motion to Dismiss and for Summary Judgment.  

Between the dates when the aforementioned December 12, 2016 emails were sent, to March 15,

2017 when the Motion to Dismiss was filed, there is no record anywhere in these proceedings 

which shows that the  an effort to 
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resolve .1

to Dismiss was properly filed on March 15, 2017. 

6. Tower A, on behalf of its members, has a compelling reason to obtain timely 

dismissals of lawsuits, particularly when the lawsuits are without merit.  For instance, NRS 

116B.760(f) deals with situations where hotel/condominium unit owners are wanting to sell 

tive buyer.  

Subsection (f) of NRS 116B.760 provides that part of the resale package include: 

(f) A statement of any unsatisfied judgments or pending legal 
actions against the association or the hotel unit owner which 
affect the shared components and the status of any pending legal 

owner has actual knowledge. 

 Therefore, this lawsuit does not just affect the Tower A entity and the Plaintiffs.  This 

lawsuit has a direct impact on every member of the Tower A association because this lawsuit 

would have to be disclosed anytime any other member of the association tried to sell its unit.  

dismissal of frivolous lawsuits so that such lawsuits do not have to be explained or disclosed in 

7. The dismissal in this case was 

proceeds on the premise that this lawsuit was dismissed as a voluntary dismissal without 

dismissal with prejudice

Judgment. 

/ / / 

/ / / 

/ / / 

                                                      
1 

2017.  That claim is disputed.  The undersigned counsel has not seen on any message or any note from any 
receptionist showing that Mr. Lewis ever made a call to Mr. Larsen.  Moreover, all prior communications with Mr. 
Lewis were by email.  If there was an email from Mr. Lewis there would have been a record of it.  Therefore, it is 

current, chose to ignore those demands. 
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2.
sent numerous emails and demand letters for a dismissal of Tower A. Since 
the Plaintiffs have not denied its attorneys received those written 
communications, the burden was 
more communications if it truly wanted to avoid facing a Motion to Dismiss 
and/or Summary Judgment. 

 Tower A submits that Plaintiffs have presented a very disingenuous argument in its 

contention that sel allegedly engaged in unethical conduct by filing the Motion 

to Dismiss or Summary Judgment without contacting Mr. Lewis before doing so. Such an 

argument completely ignores August 2016 demand 

letter sent to Mr. Lewis on December 12, 2016, to either dismiss the case or face a motion for 

sanctions.  ounsel had clearly reached out to the Plaintiff  for a 

dismissal on numerous occasions.  Those communications were simply ignored.  This raises the 

question of who, after December 12, 2016, had the burden of contacting who at any point in 

time thereafter?  that Tower A

as argued at page 10 of  Opposition, or that  current counsel was taken 

 filing of the Motion for Summary Judgment, is an erroneous 

argument on its face.  

most certainly filed in the normal course of litigation just the same as any other Motion to 

Dismiss is filed in the normal course. 

 counsel claims that he 

Motion to Dismiss was filed.  Yet, there is no affidavit or any evidence to support that claim.  

More importantly all prior communications between Plaintiff  current counsel 

counsel were done by email.  Yet there are no emails from  current counsel, prior to 

Tower A filing its Motion For Summary Judgment stating that the Plaintiffs were willing to 

follow through on what  prior counsel, Eric Tran, had promised to do, which was to 

dismiss the case. The Plaintiffs are also making inconsistent arguments when it alleges that it 

ent to make 

when the Plaintiffs argue on the last page of its Opposition, that the Plaintiffs only agreed to the 
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terms of their settlement and were working on a sett

inexplicitly admits finally, at page 13 of its brief that it had no intentions of ever following 

through with the prior promise of Eric Tran to dismiss Tower A from this case until the Plaintiff 

could also reach a settlement with the other Defendants in this case.  The documentary evidence 

in this case clearly shows that the Plaintiffs made no committed effort to have Tower A 

dismissed from this case until after Tower A was compelled to file its Motion For Summary 

Judgment in order to seek its dismissal from this case. 

Plaintiffs argue that the entirety of the case has been on the verge of settlement after the 

Motion for Summary Judgment was filed.  Yet, the docket sheet attached hereto as D

shows that this case still has not been settled with the other active Defendant in this case since 

there is no other stipulation to dismiss this case as of the filing of this brief. Moreover, the 

Plaintiffs do not have the right to hold the dismissal of Tower A hostage until Plaintiffs can 

succeed in achieving a settlement with all the other Defendants in this case.  As explained 

above, NRS 116B.760(f) basically sets forth an affirmative duty on the association to have 

frivolous lawsuits dismissed so that its unit owners are not burdened with having to disclose a 

frivolous lawsuit in any resale package when they attempt to sell their property. 

There is a 

s 

email where Attorney Tran agreed to dismiss Tower A from the case.  Plaintiffs then state that 

its current counsel did receive on January 17, 2017, the Eric Tran email where Mr. Tran 

expressly stated in writing that the Plaintiffs had agreed to dismiss Tower A from this case.  The 

all where that email was clearly in the file.  Mr. Lewis cannot deny that he was made fully 

aware on December 12, 2016, that Tower A expected to be dismissed from this case pursuant to 

the aforementioned August 2016 demand letter for a dismissal.  Yet, in stark contrast to those 

 on page 13 just before its Conclusion that the 

TRUST390



 

  
6

 

1

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

SINGER & LARSEN P.C.
4475 S. Pecos Road

Las Vegas, Nevada  89121
(702) 454-2111

Plaintiffs only agreed to the actual dismissal of Tower A in this case 

and Plaintiff had already agreed to the terms of their settlement and were working on a 

at neither 

the Plaintiffs had obtained a resolution of the entire case.  Mr. Larsen, as attorney for Tower A, 

was simply acting on the instructions of his client who rightfully demanded a dismissal. When 

it was clear a dismissal was not forthcoming, which Plaintiffs now admit would never have been 

Defendants, Tower A was completely justified in filing its Motions in the ordinary course of 

litigation and Rules of Civil Procedure, in order to obtain a dismissal or summary judgment in 

this case.  Yet, in the face of all the foregoing documentation, the Plaintif

Rules of Ethical Conduct to ostensibly 

In fact, it is entirely inappropriate for Mr. Lewis to try to make the adjudication of this 

, through his attempts to characterize his 

conduct as allegedly innocent and productive, 

vexatious.

3. Summary of facts that Plaintiffs have ignored in its Opposition brief.

 entire Opposition to the Motion for Attorney Fees is to try to make this a case 

about  attorney being  Attorney Lewis.  That is a 

misleading argument because this case is not about any conflicts between the attorneys who 

represent the Plaintiffs and Tower A  that it 

has taken against Tower A.  The actions of prior attorney, Eric Tran, injured Tower A 

first by filing a frivolous complaint against Tower A, and second in failing to follow through 

with his promise to dismiss Tower A from the case after he promised in writing that he would 

do so.  Thus, Plaintiffs must take responsibility for the actions of its prior attorney. The 
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Complaint against Tower A and he failed to perform his promise to dismiss Tower A from this 

case.  

 The injury to Tower A borne by 

all the members of the borne solely 

by the Plaintiffs, because ultimately this is a case to be solely decided between the parties, and 

not the attorneys themselves.  After all, it is the Plaintiffs who wrongfully filed a suit against 

Tower A, and it is the Plaintiffs, through its attorney, that failed to follow through with a 

promise to a voluntary dismissal of Tower A from this case.   

4.
erroneous premise that the Stipulation of Dismissal in this case does not 
establish Tower A as the prevailing party in this case.  Such an argument 
ignores the . A dismissal with prejudice is 
a final act of a court in dismissing a case.  It is the equivalent of a judgment 
and most certainly makes the Tower A the prevailing party. 

on makes numerous legal arguments that are in clear err, which are as 

follows: 

1. At page 7, line 6 of its Opposition, Plaintiffs argue that the dismissal in this case 

as a 

 and 

Court Order which states A shall be 

dismissed Indeed, the entire theme of Plaintif

that the dismissal in this case was voluntarily entered into by the Plaintiffs, as though the case 

was dismissed without prejudice and no Motion for Summary Judgment was pending at the time 

the Stipulation for Dismissal with prejudice was entered into.  A

Opposition does it even acknowledge that the dismissal in this case is 

2. 

Dismissal with prejudice that the parties expressly agreed that Tower A expressly reserved the 

Thus, even though the Motion for Summary 

Judgment was withdrawn, it was only withdrawn because a stipulation for dismissal would 

render moot any need to go forward on a motion for summary judgment.  
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Case law has recognized for several decades that a dismissal with prejudice  is a 

dismissal on the merits  of the case, meaning it has a res judicata result, which has the same 

effect as a judgment for dismissal.  For instance, in the case of Bank of America v. Jorjorian, 24 

rejecting s argument that a previously dismissed suit with prejudice allowed the 

plaintiff s claim, and th 

as follows: 

defined by the courts.  In Union Indemnity Co. v. Benton County 
Lumber Co. (citations omitted) the court held that these words had 
well recognized 
of the parties as if the suit had been prosecuted to a final judgment 
adverse to the plaintiff.  This was followed in Lake v. Wilson
(cita dismissal with prejudice is res 
judicata
been litigated in the s

 The Colorado case of Powers v. Professional Rodeo Cowboys , 832 P.2d 1099 

(Colo.App. 1992), illustrates how the plaintiff s use of s being 

misconstrued.  In the Powers case, the court held that the trial court did not abuse its discretion 

in denying plaintiff s request for a voluntary dismissal without prejudice, where the defendant 

alleged it had incurred legal expenses of over $30,000 in a case that was on the verge of trial on 

the merits and the case would have been relatively simple and inexpensive.  The Powers case is 

instructive of how the Plaintiffs  arguments should be rejected in this case, since the dismissal 

was agreed to with prejudice on the eve of a pending summary judgment motion.  Clearly, at 

that stage of the proceedings in this case the Plaintiffs were no longer in a position to timely 

exercise a right under Rule 41(a) to simply voluntarily dismiss Tower A without prejudice, and 

without addressing the  that Tower A has wrongfully incurred in this 

case.   

 Similarly, in the case of Handy v. Reed, 81 P.3d 450 (Kan.App. 2003), the court held the 

plaintiff cannot take advantage of the voluntary dismissal rules where such a dismissal involved 

ignores the fact that the 
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Stipulation in this case did require an order of the court, and that Order of Dismissal is an 

. 

appealable order.  See NRAP 4 that pro

was granted, an order simply stating that the motion is granted and that the case is dismissed 

granting a dismissal with prejudice is an appealable order for purposes of NRAP 4.  There is no 

follow after an order is entered dismissing a case with prejudice.  That is, if the party who 

motion for 

easily, in many circumstances such as the instant case, actually produce a monetary judgment.   

 Thus, the situation before this court is no different than a granting of a motion for 

summary judgment dismissing a case, and thereafter, the prevailing party seeks a recovery of 

f a money judgment. 

NRCP s admit that it finally understood 

that

Tower A from this case pursuant to the provisions of NRCP 41(a)(1).  That rule provides that 

order of the court had it simply filed a notice of voluntary dismissal of Tower A at any time 

before Tower A filed a motion for summary judgment.   
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Azzarelo v. Humboldt River 

Ranch, 385 P.3d 50 (Nev. October 14, 2016), is completely misplaced because the Azzarelo

case supports argument because the Azzarelo case 

talked about the distinction between a dismissal with prejudice and a 

dismissal without prejudice.  In the Azzarelo case, the court stated that the appellants were not a 

 since the dismissal in that case was without 

prejudice

voluntarily dismissed the case without prejudice, see NRCP 41(a)(1), meaning that no issues 

ted a 10th Circuit case by further stating as follows: 

Voluntary dismissal of an action ordinarily does not create a 
prevailing party because in order to create a prevailing party there 

of t (Citations omitted.)  (See case attached hereto as 
E ) 

 A dismissal with prejudice  significantly changes the legal relationship of the parties 

in this case.  The dismissal with prejudice is very different from the dismissal 

without prejudice in the Azzarelo case because as a result of the dismissal with prejudice, the 

Plaintiffs can no longer make any further claims against Tower A.  That is not the case with all 

the other Defendants who still remain as active Defendants in this case.  Thus, the Plaintiffs and 

Court Order of Dismissal 

with prejudice was filed in this matter. 

Shalov v. Ladah case, filed by the Nevada Intermediate 

Appellate Court on April 28, 2017 (it cannot be ascertained whether that is a published decision 

or not but is nonetheless), attached hereto as F

position.  In that case the court specifically s

prevailing party where the judgment constitutes an adjudication on the merits for purposes of 

on the merits, which 

has the effect of a final judgment that would clearly preclude the Plaintiffs from asserting the 
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same claims against Tower A at any time in the future under the doctrine of res judicata.  See 

Bank of America, supra case.  Thus, the only method by which this court could accept the 

the words were stricken 

and Court Order of Dismissal. 

5. arguments are an attempt to have form triumph over 
substance.

 The Nevada Supreme Court has repeatedly held that in construing a statute or a contract, 

the court should not construe words in a manner so that form triumphs over substance. See 

Carrillo v. Valley Bank of Nevada, 103 Nev. 157, 734 P.2d 724 (1987).  The Plaintiffs are 

attempting such a practice in this case by claiming that an order for dismissal with prejudice

merits, then it is clear that Tower A must be recognized as a prevailing party in this case where 

it achieved its ultimate goal of being dismissed with prejudice, so that no further claims could 

be made against Tower A. 

for not allowing form to triumph over substance, is 

demonstrated by the case of Carrillo v. Valley Bank of Nevada, supra.  In that case the court 

argument that it was a sold-out 

junior for purposes of pursuing a deficiency judgment, the court stated as follows: 

Endorsement of such a view would truly exalt form over 
substance in disregard of reality.  103 Nev. at 158.   

Similarly the Plaintiffs in this case are attempting to exalt form over substance  in disregard of 

the reality that the Order of Dismissal with prejudice is an adjudication on the merits of this 

case.  The Plaintiffs this

to simply say that because the Court Order of Dismissal with prejudice also does 

ve no meaning. 

 Moreover, Tower A did obtain a money judgment against Plaintiffs when Tower A filed 

its Memorandum of Costs on April 28, 2017.  The Memo of Costs was filed pursuant to NRS 

18.020 which allows a prevailing party to obtain a recovery of its costs. Even under a pure 
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voluntary dismissal (i.e., a dismissal without prejudice that was not obtained in the face of a 

summary judgment), the Defendant would still be entitled to a recovery of its costs. See NRCP 

41(a)(1). The recovery of costs has the effect of a monetary judgment.  The Plaintiffs never 

any time it pursues a writ of execution in this matter.  No writ of execution has been issued at 

this time since the Defendant has chosen to wait until an adjudication is made on its application 

 fees.  

as explained in  as follows:   

dismissal with prejudice. A dismissal, usu. after an adjudication 
on the merits, barring the plaintiff from prosecuting any later 
lawsuit on the same claim.  If, after a dismissal with prejudice the 
plaintiff files a later suit on the same claim the defendant in the 
later suit can assert the defense of res judicata (claim preclusion).  
(Citation omitted.) 

 Therefore, there is no question that Tower A is a prevailing party against the Plaintiffs in 

this matter.  prejudice, Defendant 

the practicality of how the Stipulation came about.  The Stipulation came about through Tower 

after the Motion for Summary Judgment was filed, whereby 

s announced it was willing to 

dismiss the case, counsel insisted on a dismissal with prejudice.  That would make 

the pending Motion for Summary Judgment and/or Dismissal moot.  Thus, Plaintiffs and 

pending Motion for Summary Judgment.  The Stipulation with prejudice saved the Plaintiffs 

from having to spend further in opposing the Motion for Summary Judgment and 

that Stipulation also spared Tower A

writing a reply brief in support of its efforts to obtain a summary judgment.   

 If Tower A had insisted on going through with a hearing on its summary judgment 

Motion, and if the Motion was granted, that would not have put Tower A in any better position 
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7. May 18, 2017 Association’s Motion for 
Attorney Fees

Vol II TRUST297-370

8. March 15, 2017 Association’s Motion to 
Dismiss or in the 
Alternative for Summary 
Judgment

Vol II TRUST271-294

9. July 10, 2017 Association’s Reply in 
Support of Its Motion for 
Attorney Fees

Vol II TRUST386-427

10. March 21, 2016 Complaint Vol I TRUST001-010
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No.
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11. August 30, 2016 Entry of Order Denying 
Motion to Dismiss and 
Granting Motion to 
Amend

Vol II TRUST250-254

12. October 11, 2016 Entry of Order of 
Dismissal of Turnberry

Vol II TRUST255-258

13. June 10, 2016 First Amended 
Complaint

Vol I TRUST197-206

14. December 5, 2016 Joint Case Conference 
Report

Vol II TRUST259-267

15. January 23, 2017 MGM and Signature 
Defendants’ Offer of 
Judgment

Vol II TRUST268-270

16. June 27, 2016 MGM Defendants’ 
Answer to First 
Amended Complaint

Vol I TRUST213-224

17. May 9, 2016 MGM Defendants’ 
Motion to Dismiss

Vol I TRUST014-128

18. April 16, 2018 Notice of Entry of Order 
Granting Association 
Attorney Fees and Costs

Vol II TRUST439-443

19. September 15, 
2017

Notice of Entry of Order 
of Dismissal of MGM 
and Signature 
Defendants

Vol II TRUST432-438

20. July 5, 2016 Signature 
Condominiums’ Answer 
to First Amended 
Complaint

Vol II TRUST236-247
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No. Date Title Vol 
No.

Appendix Page 
Nos.

21. July 5, 2016 Signature Tower I’s 
Answer to First 
Amended Complaint

Vol II TRUST225-235

22. April 27, 2017 Stipulation and Order of 
Dismissal of Association

Vol II TRUST295-296

23. August 15, 2017 Transcript of Decision 
Hearing for 
Association’s Motion for 
Attorney Fees

Vol II TRUST428-431

24. May 30, 2018 Trust’s Amended 
Certificate of Service for 
Notice of Appeal

Vol II TRUST447-449

25. May 16, 2018 Trust’s Notice of Appeal Vol II TRUST444-446

26. June 5, 2017 Trust’s Opposition to 
Association’s Motion for 
Attorney Fees

Vol II TRUST371-385

27. May 19, 2016 Trust’s Opposition to 
MGM Defendants’ 
Motion to Dismiss

Vol I TRUST135-174

28. June 7, 2016 Trust’s Supplement to 
Opposition to Motion to 
Dismiss

Vol I TRUST175-196

29. May 16, 2016 Turnberry’s Motion to 
Dismiss

Vol I TRUST129-134
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1. March 21, 2016 Complaint Vol I TRUST001-010

2. April 14, 2016 Affidavit of Service 
(MGM Grand)

Vol I TRUST011

3. April 14, 2016 Affidavit of Service 
(MGM Resorts)

Vol I TRUST012

4. April 21, 2016 Affidavit of Service 
(Turnberry)

Vol I TRUST013

5. May 9, 2016 MGM Defendants’ 
Motion to Dismiss

Vol I TRUST014-128

6. May 16, 2016 Turnberry’s Motion 
to Dismiss

Vol I TRUST129-134

7. May 19, 2016 Trust’s Opposition to 
MGM Defendants’ 
Motion to Dismiss

Vol I TRUST135-174

8. June 7, 2016 Trust’s Supplement 
to Opposition to 
Motion to Dismiss

Vol I TRUST175-196

9. June 10, 2016 First Amended 
Complaint

Vol I TRUST197-206

10. June 21, 2016 Affidavit of Service 
(Signature Tower I)

Vol I TRUST207-209

11. June 21, 2016 Affidavit of Service 
(Signature 
Condominiums) 

Vol I TRUST210-212
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12. June 27, 2016 MGM Defendants’ 
Answer to First 
Amended Complaint

Vol I TRUST213-224

13. July 5, 2016 Signature Tower I’s 
Answer to First 
Amended Complaint

Vol II TRUST225-235

14. July 5, 2016 Signature 
Condominiums’ 
Answer to First 
Amended Complaint

Vol II TRUST236-247

15. August 16, 2016 Affidavit of Service 
(Association)

Vol II TRUST248-249

16. August 30, 2016 Entry of Order 
Denying Motion to 
Dismiss and 
Granting Motion to 
Amend

Vol II TRUST250-254

17. October 11, 2016 Entry of Order of 
Dismissal of 
Turnberry

Vol II TRUST255-258

18. December 5, 2016 Joint Case 
Conference Report

Vol II TRUST259-267

19. January 23, 2017 MGM and Signature 
Defendants’ Offer of 
Judgment

Vol II TRUST268-270

20. March 15, 2017 Association’s Motion 
to Dismiss or in the 
Alternative for 
Summary Judgment

Vol II TRUST271-294
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21. April 27, 2017 Stipulation and Order 
of Dismissal of 
Association

Vol II TRUST295-296

22. May 18, 2017 Association’s Motion 
for Attorney Fees

Vol II TRUST297-370

23. June 5, 2017 Trust’s Opposition to 
Association’s Motion 
for Attorney Fees

Vol II TRUST371-385

24. July 10, 2017 Association’s Reply 
in Support of Its 
Motion for Attorney 
Fees

Vol II TRUST386-427

25. August 15, 2017 Transcript of 
Decision Hearing for 
Association’s Motion 
for Attorney Fees

Vol II TRUST428-431

26. September 15, 2017 Notice of Entry of 
Order of Dismissal 
of MGM and 
Signature Defendants

Vol II TRUST432-438

27. April 16, 2018 Notice of Entry of 
Order Granting 
Association Attorney 
Fees and Costs

Vol II TRUST439-443

28. May 16, 2018 Trust’s Notice of 
Appeal

Vol II TRUST444-446

29. May 30, 2018 Trust’s Amended 
Certificate of Service 
for Notice of Appeal

Vol II TRUST447-449
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