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·1· · · · · · · · · · · DISTRICT COURT

·2· · · · · · · · · · · CIVIL DIVISION

·3

·4· ·145 EAST HARMON II TRUST,· · · · ·)
· · ·ANTHONY TAN AS TRUSTEE OF THE· · ·)
·5· ·145 EAST HARMON II TRUST,· · · · ·) CASE NO:· A-16-733764-C
· · · · · · · · · · · · · · · · · · · ·)· DEPT NO:· XVIII
·6· · · · · · ·Plaintiffs,· · · · · · ·)
· · · · · · · · · · · · · · · · · · · ·)
·7· · · · vs.· · · · · · · · · · · · · )
· · · · · · · · · · · · · · · · · · · ·)
·8· ·MGM RESORTS INTERNATIONAL;· · · · )
· · ·MGM GRAND CONDOMINIUMS, LLC;· · · )
·9· ·THE SIGNATURE CONDOMINIUMS, LLC;· )
· · ·SIGNATURE TOWER I, LLC; THE· · · ·)
10· ·RESIDENCES AT MGM GRAND TOWER A· ·)
· · ·OWNERS' ASSOCIATION; and· · · · · )
11· ·DOES I - X,· · · · · · · · · · · ·)
· · · · · · · · · · · · · · · · · · · ·)
12· · · · · · ·Defendants.· · · · · · ·)
· · ·__________________________________)
13

14· · · · · · ·REPORTER'S TRANSCRIPT OF PROCEEDINGS

15· ·HELD BEFORE THE HONORABLE MARK B. BAILUS, in the

16· ·Civil Division of the District Court, Department 18,

17· ·Phoenix Building, Courtroom 110, 330 South

18· ·Third Street, Las Vegas, Nevada, beginning at

19· ·9:22 a.m., and ending at 9:50 a.m., on Tuesday,

20· ·August 8, 2017, before Andrea N. Martin, Certified

21· ·Realtime Reporter, Nevada Certified Shorthand

22· ·Reporter No. 887.

23

24

25· ·Reported by:· Andrea Martin, RPR, CRR, NV CCR 887
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·1· ·APPEARANCES:

·2
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·1· · · · Las Vegas, Nevada; Tuesday, August 8, 2017,

·2· · · · · · · · · · · · ·9:22 a.m.

·3· · · · · · · · · · · · · ·-oOo-

·4· · · · · · ·THE COURT:· 145 East Harmon Trust

·5· ·versus Turnberry/MGM Grand Towers LLC, Case

·6· ·No. A-16-733764-C.

·7· · · · · · ·Counsel, state your appearances for the

·8· ·record, please.

·9· · · · · · ·MR. LARSEN:· Brent Larsen for the

10· ·defendant.

11· · · · · · ·MR. LEWIS:· Good morning, Your Honor.

12· ·Stephen Lewis here on behalf of the plaintiff.

13· · · · · · ·MR. LARSEN:· Actually, I should say the

14· ·defendant, MGM Homeowners Association, Tower A.

15· · · · · · ·THE COURT:· And this is on for the

16· ·defendant, the residents of MGM Tower A Owners'

17· ·Association, motion for attorneys' fees?

18· · · · · · ·MR. LARSEN:· Correct.

19· · · · · · ·MR. LEWIS:· That's correct.

20· · · · · · ·THE COURT:· I read everything, Counsel.  I

21· ·read all the briefing, read all the exhibits.· You

22· ·certainly are free to argue whatever you want to

23· ·argue, but I will tell you up front I've read all

24· ·the briefing.

25· · · · · · ·Is there anything you wish to add?

R.App.000021
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·1· · · · · · ·MR. LARSEN:· Is there any particular point

·2· ·that you're concerned with?

·3· · · · · · ·THE COURT:· No.· I understood the

·4· ·briefing.

·5· · · · · · ·MR. LARSEN:· Okay.· I would merely repeat

·6· ·what's in the brief, in the key briefs.

·7· · · · · · ·THE COURT:· That's your call, but I did

·8· ·read it.

·9· · · · · · ·MR. LARSEN:· Again, we've got two bases

10· ·for recovery.

11· · · · · · ·The CC&Rs, they -- one of their causes of

12· ·action was based on a violation of the CC&Rs.· The

13· ·biggest thing here is they say, "Oh, we don't have a

14· ·judgment."· A dismissal with prejudice is the

15· ·equivalent of a judgment because it establishes who

16· ·is the prevailing party.

17· · · · · · ·And the right to recover attorneys' fees

18· ·is clearly set forth in the CC&Rs, and it's set

19· ·forth in the stipulation for dismissal.· In other

20· ·words, we reserved the right -- once we got

21· ·dismissed from the case, we reserved the right to

22· ·move for attorneys' fees.

23· · · · · · ·The thing that is most telling in this

24· ·case is the last page of the opposition brief, where

25· ·they, basically, admit we have a motion to dismiss

R.App.000022
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·1· ·pending.

·2· · · · · · ·THE COURT:· I thought it was a motion for

·3· ·summary judgment, Counsel.

·4· · · · · · ·MR. LARSEN:· Well, it's both.· I'm sorry.

·5· ·It's in the alternative, motion to dismiss and/or,

·6· ·in the alternative, a motion for summary judgment.

·7· · · · · · ·Then they say:· In the face of a motion --

·8· ·pending motion for summary judgment.· Then he says:

·9· ·Plaintiff agreed to the dismissal solely because

10· ·MGM, meaning the other defendants, the primary

11· ·defendant, and plaintiff had already agreed to the

12· ·terms of their settlement and we're working on the

13· ·settlement agreement.· And, to my knowledge, that

14· ·case is still pending.· There's no dismissal of that

15· ·case.

16· · · · · · ·But my point is:· My client had reasons to

17· ·want to be out of this case and not be tied to any

18· ·settlement with the other defendants, so we moved to

19· ·dismiss and for summary judgment.

20· · · · · · ·To say that we -- then we -- when they

21· ·offer -- finally, when we get an agreement that we

22· ·can now dismiss it if we reserve the right to

23· ·attorneys' fees, it would have been ludicrous and a

24· ·waste of money and Court's time to proceed with the

25· ·motion for summary judgment when, now, they agreed

R.App.000023
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·1· ·to dismiss, and we reserved the right to recover

·2· ·attorneys' fees.

·3· · · · · · ·THE COURT:· And their argument under the

·4· ·Azzarello case is that you did not get a judgment;

·5· ·therefore, you're not entitled to attorney fees and

·6· ·costs.

·7· · · · · · ·MR. LARSEN:· And, again, the cases they're

·8· ·relying on are dismissals without prejudice.· This

·9· ·is a dismissal with prejudice.· It's the same as a

10· ·judgment.

11· · · · · · ·But let's look at it this way:· If we look

12· ·at 41B, even if you can say it was only a voluntary

13· ·dismissal, the rules say that, finally, if the

14· ·plaintiff decides they don't have a case worth

15· ·pursuing and they want to now come to the Court and

16· ·voluntarily dismiss this case, the Court can do so.

17· ·Once the summary judgment is filed, then the Court

18· ·can't just dismiss the case, because it has to

19· ·consider on -- what terms are just.

20· · · · · · ·And if a defendant, in this case, has

21· ·incurred $10,000 in attorneys' fees, it would be

22· ·just for the Court to award attorneys' fees, and

23· ·that rule doesn't require that a judgment be

24· ·entered.· The rule specifically says if a plaintiff

25· ·wants to come forward and now move to dismiss after

R.App.000024
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·1· ·a summary judgment is granted, the Court can't just

·2· ·dismiss without dismissing on terms that are just.

·3· · · · · · ·We sent two -- a demand letter to both

·4· ·prior counsel and plaintiff's current counsel to

·5· ·dismiss the case, and they never did.· The first

·6· ·counsel promised to do so, and then he didn't.· We

·7· ·sent the same demand letter, making it to Mr. Lewis,

·8· ·on December 12th, which is -- I believe it's

·9· ·Exhibit E or F, an e-mail that says, "Okay.· Here's

10· ·the same demand letter your prior counsel had."

11· · · · · · ·They didn't do anything.· They were

12· ·holding out a dismissal until they knew where they

13· ·stood with the other defendants.

14· · · · · · ·So no matter how the dice is thrown, even

15· ·under 41B, you couldn't dismiss this case without

16· ·considering my client's entitlement to attorneys'

17· ·fees, but we're beyond 41B.· Now we have an

18· ·agreement to dismiss with prejudice, so now my

19· ·client is the prevailing party.· As the prevailing

20· ·party, they're entitled to recover attorneys' fees.

21· · · · · · ·The case itself against my client was

22· ·without reasonable grounds, as provided by the

23· ·statute.· The best evidence of that is:· Look at the

24· ·complaint.· We cited a case from Federal Court that

25· ·says:· You make allegations as though same

R.App.000025
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·1· ·allegations apply to all defendants; that's not

·2· ·going to cut it.

·3· · · · · · ·So they dismissed that case for lack of

·4· ·jurisdiction.

·5· · · · · · ·We have the same pleading problem in this

·6· ·case.· My client was sued without reasonable

·7· ·grounds, so they are entitled to attorneys' fees.

·8· · · · · · ·Thank you.

·9· · · · · · ·THE COURT:· Counsel?· I do have a couple

10· ·of comments, Counsel, that may be helpful as to your

11· ·argument.

12· · · · · · ·MR. LEWIS:· Of course.· Happy to hear it,

13· ·Your Honor.

14· · · · · · ·THE COURT:· No. 1, it appears when the

15· ·complaint was filed, you used the old shotgun

16· ·approach.· You sued everybody you thought may have

17· ·some liability in the case.· I do not fault you for

18· ·that.· I mean, rather than rely on Does and Roes,

19· ·you named actual parties.

20· · · · · · ·It appears you were pretty well put on

21· ·notice fairly early in the case that the defendant

22· ·did not feel they had any liability.· You rely on

23· ·the Azzarello case.· I mean, clearly, it is apparent

24· ·from the record in this matter that you filed your

25· ·voluntary dismissal one step ahead of a motion for

R.App.000026
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·1· ·summary judgment being granted against your client.

·2· · · · · · ·The argument that it's not a judgment for

·3· ·purposes of enabling fees and costs was a large

·4· ·consideration in Azzarello, but in Azzarello, the

·5· ·Court discussed a motion to dismiss and determined

·6· ·that a motion -- even if the party had been granted

·7· ·a motion to dismiss, it would not have constituted

·8· ·the judgment.· That's not really the facts here.

·9· · · · · · ·If the Court -- and I looked at the motion

10· ·for summary judgment -- the Court would have been

11· ·inclined to grant the motion for summary judgment,

12· ·there would have been a judgment entitling them to

13· ·attorneys' fees and costs.

14· · · · · · ·The fact that the voluntary dismissal was

15· ·negotiated, where you agreed that it would be with

16· ·prejudice reason, voluntary dismissal without

17· ·prejudice is not viewed as a judgment for purposes

18· ·of determining fees and costs because you can refile

19· ·it and litigate the issues.

20· · · · · · ·In this case, you can't refile it.· You

21· ·dismissed it with prejudice, and, specifically, the

22· ·defendant reserved the right to seek attorneys'

23· ·fees.

24· · · · · · ·So, again, that seems to be the facts of

25· ·this case which differ from the Azzarello case, so

R.App.000027
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·1· ·you might want to address those concerns I have.

·2· · · · · · ·MR. LEWIS:· Absolutely, Your Honor.

·3· · · · · · ·First, I want to apprize the Court that

·4· ·the matter -- because it has been brought up

·5· ·multiple times by opposing counsel, the matter with

·6· ·MGM has settled.· It settled months ago.· The only

·7· ·reason the documents aren't before the Court is

·8· ·because the unit is in the middle of construction.

·9· ·So there is an agreement not to submit the documents

10· ·until the unit is completely reconstructed, which

11· ·should be in the next 30 days.· All they have to do

12· ·is hang wallpaper.

13· · · · · · ·In terms of the facts of the case,

14· ·Your Honor -- obviously, the Court is aware the

15· ·American rule is, normally, that there is no award

16· ·of attorneys' fees unless there are certain

17· ·situations, meaning contract, statute, or rule.

18· · · · · · ·And we've set forth our arguments, but I

19· ·want to address the CC&Rs.· Then we'll get to the

20· ·prevailing party issue.

21· · · · · · ·The CC&Rs are very, very specific in this

22· ·case in that they require both a judgment, a

23· ·prevailing party, but, also, they specifically deal

24· ·with a collection action of delinquency payments.

25· ·When you look at Section 20 and you read it in its

R.App.000028
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·1· ·entirety, it deals with -- you can get -- if you get

·2· ·a judgment for delinquent payments, you have the

·3· ·ability, under this section, to move forward with

·4· ·your fees and costs.

·5· · · · · · ·So in this case, the movement fails on,

·6· ·arguably -- and I understand the Court's position as

·7· ·to a judgment, but one was simply not obtained.· As

·8· ·to a prevailing party, there is at least argument to

·9· ·say they were not a prevailing party.· And, three,

10· ·the section -- the very specific section the CC&Rs

11· ·relied upon deals with the collection of delinquent

12· ·payments, which has absolutely nothing to do with

13· ·this case.

14· · · · · · ·So I believe that we have set forth

15· ·sufficient grounds, understanding the standard and

16· ·the posture of the American rule versus a collection

17· ·of fees, against the CC&Rs, specifically.· There is

18· ·no judgment entered.· They are not a prevailing

19· ·party, because there was a voluntary dismissal,

20· ·even, arguably, if it was with prejudice.· And,

21· ·third, the section just simply doesn't apply, in and

22· ·of its own rules expressly provided in a recovery

23· ·action.

24· · · · · · ·Your Honor, I want to move back now to

25· ·what you point out, which is the voluntary dismissal

R.App.000029
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·1· ·with prejudice.

·2· · · · · · ·The voluntary dismissal was -- you are

·3· ·correct -- entered after a summary judgment motion

·4· ·was filed.· As I attempted to articulate in my

·5· ·brief, the summary judgment motion was not opposed,

·6· ·and I can understand why the Court would be inclined

·7· ·to grant it without an opposition or argument, but

·8· ·it wasn't opposed because we agreed to dismiss the

·9· ·case.

10· · · · · · ·Had opposing counsel said, "Mr. Lewis, I

11· ·appreciate your request to now dismiss it after I

12· ·filed my motion," we would have submitted an

13· ·opposition.· We would have, if nothing else, advised

14· ·the Court very clearly:· No answer has been filed,

15· ·no discovery by any party in the entire case, not

16· ·one -- anything has gone forward, no depositions, no

17· ·discovery at all.

18· · · · · · ·And I think that that is part of the

19· ·importance when I come to Your Honor and say, "Look,

20· ·you have the discretion in this case."

21· · · · · · ·We have a very complex -- a disaster, a

22· ·complete building destroyed by mold.· Not in

23· ·dispute.· Not in dispute.· The entire building has

24· ·to be stripped down to studs.· And Plaintiff's

25· ·counsel comes into the case and, in a matter of four

R.App.000030
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·1· ·months, resolves the entirety of it, and we're

·2· ·almost -- we're almost done with reconstruction of

·3· ·it.

·4· · · · · · ·And during that time period, during those

·5· ·four months, Your Honor, I get one e-mail from

·6· ·opposing counsel that says, quote/unquote, "Would

·7· ·you consider" -- "would you consider letting me out

·8· ·of the case?"

·9· · · · · · ·Counsel does not provide me with the

10· ·letter from previous counsel saying, "Yes, I'll let

11· ·you out," does not provide me with that at any time.

12· ·Still, to this day, he's never sent it to me.· So we

13· ·get into the case, and we get a, "Would you

14· ·consider," and that is it.

15· · · · · · ·And during that same time period, there is

16· ·no demand to answer.· There is -- there is no 16.1.

17· ·There is no discovery.· There's no depositions, but

18· ·we settled the case, and the case was resolved, and

19· ·the whole unit is almost constructed.

20· · · · · · ·I bring that up, Your Honor, because had

21· ·there been -- and counsel can't point to any of

22· ·it -- had there been any effort -- any effort to

23· ·communicate with me, to say, "Mr. Lewis, look, I'm

24· ·going to file this motion," I would have said, "Hey,

25· ·okay.· I'm either going to immediately oppose it,
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·1· ·and here's all my facts," or "I'm going to let you

·2· ·out of the case," like I did.· But, instead, I'm

·3· ·working with counsel, and there's silence on this

·4· ·end of the case.

·5· · · · · · ·THE COURT:· Why did you agree to dismiss

·6· ·with prejudice?· I mean, if your argument -- if this

·7· ·is your argument, that you had a valid opposition to

·8· ·the motion for summary judgment, why didn't you

·9· ·stand your ground and just say, "We'll either

10· ·voluntarily dismiss without prejudice or we'll go

11· ·forward with the motion for summary judgment"?

12· · · · · · ·MR. LEWIS:· Great question.· Because I

13· ·received what I believed was full-value settlement

14· ·for my client from one defendant.· And although

15· ·there are other defendants in the case, I have no

16· ·desire and I believe I have an ethical obligation

17· ·not to pursue in excess of what is the full legal

18· ·recovery on behalf of my client.

19· · · · · · ·Although we sued multiple other defendants

20· ·and we let one prior defendant out, I received a

21· ·full-value settlement on behalf of one.· I was in

22· ·the middle of not only finalizing the documents but

23· ·beginning construction with no communication from

24· ·the other side in four months.· I had no

25· ·understanding that they were going to be filing this

R.App.000032
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·1· ·motion, no e-mail, no phone call, no fax, no

·2· ·nothing, Your Honor.

·3· · · · · · ·So while there was a letter saying, "Would

·4· ·you consider" I am now settling the case.· I have

·5· ·full-value settlement, and the case is going away.

·6· ·So he files his motion.· Shoot, had you called, I

·7· ·would let you out.

·8· · · · · · ·Had I not received full-value settlement,

·9· ·which is what Counsel claims is the smoking gun --

10· ·had I not received full-value settlement from

11· ·another defendant, of course I would have and had an

12· ·ethical obligation to move forward against all

13· ·defendants in order to obtain that full-value

14· ·settlement for my client, but by the time I got that

15· ·pleading, I did not need to.

16· · · · · · ·THE COURT:· My concern is, Counsel, and

17· ·I'm sure you can understand it, because the way you

18· ·did your voluntary dismissal is with prejudice, with

19· ·knowledge that he was insisting upon that, so -- in

20· ·lieu of his motion for summary judgment, and, No. 2,

21· ·you acknowledge that he intended to ask for

22· ·attorneys' fees.

23· · · · · · ·So, basically, what you're telling me is

24· ·you snookered Mr. Larsen to come forward and agree

25· ·to a voluntary dismissal in lieu of proceeding
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·1· ·forward with his summary judgment, which, again,

·2· ·maybe it was good lawyering.· I don't know.· But it

·3· ·was evident from the voluntary dismissal that he was

·4· ·going to oppose it; he was going to go forward with

·5· ·his motion for summary judgment, get a judgment

·6· ·against your client, in all probability, at some

·7· ·point.· I mean, maybe you would have asked for a

·8· ·Rule 56 protection and wanted to do some discovery,

·9· ·but at some point he was going to file it and get a

10· ·judgment against your client.

11· · · · · · ·Again, I'm not -- I don't know your

12· ·reasons for, you know, settling this matter.· Maybe

13· ·it was the most expeditious and most ethical way to

14· ·do it, but you agreed to do it with prejudice,

15· ·recognizing that he was going to be seeking

16· ·attorneys' fees in lieu of going forward on his

17· ·summary judgment motion.

18· · · · · · ·MR. LEWIS:· With all due respect to the

19· ·Court's comment that I snookered him --

20· · · · · · ·THE COURT:· I apologize.· You

21· ·outmaneuvered him.

22· · · · · · ·MR. LEWIS:· -- I believe, Your Honor, I

23· ·did everything in my power, in under four months, to

24· ·settle a massive case, and as soon as I got a

25· ·pleading, I literally walked out of a doctor's
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·1· ·office and said, "What are you doing?· Where have

·2· ·you been for four months?· I have no idea what

·3· ·you're doing.· I'll let you out."

·4· · · · · · ·I was trying -- no discovery, no answers,

·5· ·no depositions.· I'm doing everything in my power to

·6· ·never see you and never burden the Court with any

·7· ·pleadings of any type.

·8· · · · · · ·I don't believe that that's snookering.

·9· ·Yes, I could have said, "You know what" --

10· · · · · · ·THE COURT:· You know, I wish I hadn't used

11· ·that word.· It was --

12· · · · · · ·MR. LEWIS:· Fair enough.

13· · · · · · ·THE COURT:· -- just that you were a good

14· ·lawyer and that you moved forward with your

15· ·voluntary dismissal, and you agreed to terms that

16· ·are concerning to me to obtain a voluntary

17· ·dismissal, and that's that you're agreeing to terms

18· ·with prejudice and with the recognition that

19· ·Mr. Larsen was going to seek attorneys' fees as the

20· ·prevailing party.

21· · · · · · ·MR. LEWIS:· I appreciate the rewording,

22· ·Your Honor.

23· · · · · · ·I find it hard to take a position against

24· ·a plaintiff that settles a massive case in a very

25· ·short period of time to say, "Well, Mr. Lewis,
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·1· ·because you didn't file a reasonable opposition to a

·2· ·motion to summary judgment and, at the very least,

·3· ·asked for Rule 56 discovery, that now your client,

·4· ·counter to the standard of American law, is going to

·5· ·be required to pay fees and costs for a series of

·6· ·motions that exceed 100-plus pages that are more

·7· ·than the entire filing in the entire case," where

·8· ·the fees generated for those are more than the

·9· ·entire -- every single law firm, probably, in the

10· ·case, simply because I did not burden the Court with

11· ·a Rule 56 opposition and set forth all of the

12· ·appropriate demands under the CC&Rs that would have

13· ·evaded a motion.

14· · · · · · ·The CC&Rs have all types of requirements

15· ·for the homeowners association to act, not the least

16· ·of which we would have provided information that

17· ·there is knowing access to these units, but the fact

18· ·that we didn't do that, to try and take this away

19· ·from the Court, to try and settle this case, should

20· ·not punish my client.· We were doing everything we

21· ·can to make the case easy, to make it go away,

22· ·everything possible, and it was only the pleadings.

23· ·It was only Counsel's pleadings, without a phone

24· ·call to say, "Hey, what's going on?"

25· · · · · · ·Again, have -- if the burden was the other
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·1· ·way around and the standard practice was to award

·2· ·fees, I get it, but the standard of practice

·3· ·absolutely is not to award fees.· I believe we had

·4· ·more than valid arguments against the CC&Rs, not the

·5· ·least of which -- even if I fail on the prevailing

·6· ·party issue, even if I fail on the dismissal issue

·7· ·or the judgment issue, Your Honor, you have the

·8· ·section to deal with the HOA recovering its past

·9· ·dues.· We should be successful in that.

10· · · · · · ·If we are going to go to discretion, I

11· ·would believe that the Court would want to promote a

12· ·massive case being settled in a couple months with

13· ·no discovery or -- or even the demand of an answer.

14· · · · · · ·And, finally, Your Honor, when we look at

15· ·all the pleadings I set forth in my motion -- and I

16· ·said I understand they don't apply on all fours to a

17· ·motion for summary judgment, but in almost every

18· ·situation, the local rules require you to reach out

19· ·to opposing counsel.· Before you do your 2.47, your

20· ·2.34, your 3.54, any of those things, before you do

21· ·any of them, just make a phone call.

22· · · · · · ·And I understand I didn't do anything more

23· ·than one phone call, which is disputed, but at least

24· ·I made one phone call to say, "Hey, can you send me

25· ·my client's prior agreement?· Because I don't have
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·1· ·it."

·2· · · · · · ·And I find it very difficult to swallow

·3· ·that the plaintiff gets punished in the judicial

·4· ·system which specifically stands for, no, you don't

·5· ·get fees on a prevailing party, when we have done

·6· ·everything right except for, perhaps, one phone

·7· ·call.

·8· · · · · · ·Counsel never provided a voluntary

·9· ·dismissal.· That's not in the record.· He didn't

10· ·say, "Mr. Lewis, here, sign it."· He didn't provide

11· ·an affidavit from himself saying, "Mr. Lewis, you

12· ·know, I called you three times," "Mr. Lewis, why

13· ·don't you dismiss me," or "I'm going to file the

14· ·motion."

15· · · · · · ·His e-mail to me is, "Would you consider

16· ·it?" and I think it's harsh, with all due respect,

17· ·Your Honor, to hit a plaintiff for 15-plus thousand

18· ·dollars' worth of attorneys' fees for 100-plus pages

19· ·of a motion that exceed the entirety of the case and

20· ·that we got resolved.

21· · · · · · ·THE COURT:· Are you contesting the amount

22· ·of the attorneys' fees under the Brunzell factors?

23· · · · · · ·MR. LEWIS:· I contest all of them,

24· ·Your Honor, because I believe -- well, let me take a

25· ·reasonable step back.
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·1· · · · · · ·Everything up until the filing of the

·2· ·motion, if the Court is inclined to believe that

·3· ·they're entitled to that for being in the case, I'll

·4· ·concede that, but everything from the motion, on, I

·5· ·believe shouldn't -- it shouldn't have happened.

·6· ·The motions shouldn't have been filed.· The

·7· ·attorneys' fees motion shouldn't have been 50-plus

·8· ·pages.· The reply shouldn't have been 50-plus pages.

·9· ·This shouldn't have happened.

10· · · · · · ·So if the Court's inclined to grant costs,

11· ·if the Court's inclined to grant communications with

12· ·the client up until that point, then I guess I can

13· ·agree with that on behalf of my client.· I think

14· ·there is still a valid claim.· I think we would have

15· ·been successful in defeating that summary judgment

16· ·motion.· I just felt that it was more appropriate to

17· ·resolve the entire case than to continue to bow.

18· · · · · · ·THE COURT:· Mr. Larsen, the statute seems

19· ·fairly clear on this issue that you have to obtain a

20· ·judgment.· You know, I read the Azzarello case.  I

21· ·agree with you that it -- there is portions of it

22· ·that are helpful to your position, but for purposes

23· ·of the statute, you know, NRS 18.010(2)(B), it

24· ·appears you have to have a judgment.

25· · · · · · ·MR. LARSEN:· Is it your ruling that a
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·1· ·dismissal with prejudice is not an adjudication on

·2· ·the merits, and, therefore, it is the equivalent of

·3· ·a judgment?· That's making form triumph over

·4· ·substance.· We've cited the Valley Bank case versus

·5· ·Carrillo that said when you construe a statute, you

·6· ·look at what the effect is, not what the words are.

·7· · · · · · ·Form does not triumph over substance.· In

·8· ·substance, we are the prevailing party.· That means

·9· ·they can't file again.· We are the equivalent of a

10· ·judgment.· So that, as a matter of law, is basically

11· ·inviting reversible error.

12· · · · · · ·THE COURT:· And, again, there is some

13· ·persuasive aspects of Azzarello as to the

14· ·distinction between the motion to dismiss and the

15· ·motion for summary judgment, that if you pursued a

16· ·summary judgment, that you would have got a judgment

17· ·and been entitled to attorneys' fees.

18· · · · · · ·I'm going to take this matter under

19· ·submission.

20· · · · · · ·MR. LARSEN:· Could I just add one point,

21· ·Your Honor?

22· · · · · · ·THE COURT:· Absolutely.

23· · · · · · ·MR. LARSEN:· For Counsel to say, "Where

24· ·were you for four months?" -- we only made a

25· ·request.· We made a demand.· The August 1st
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·1· ·letter, which is Exhibit A to our motion, was sent

·2· ·to prior counsel.· That was a demand to dismiss.

·3· ·Prior counsel agreed to dismiss.· That's also in the

·4· ·record, in Exhibit B.· He says, "Okay.· I'm tied up

·5· ·right now, but I will dismiss it."

·6· · · · · · ·What's lost in all this discussion is he

·7· ·says, "We did nothing wrong."· They did something

·8· ·wrong in not dismissing.· Then we get new counsel.

·9· ·The same August 1st demand letter is sent to

10· ·Mr. Lewis on December the 12th.· That's also in

11· ·the record.· It's not just, "Oh, I'm requesting;

12· ·would you please dismiss?"· I said, "Here's the

13· ·demand letter."· We tell him, "Your prior counsel

14· ·agreed to dismiss."

15· · · · · · ·He says we didn't tell him that prior

16· ·counsel had.· He had the file.· He could have seen

17· ·it himself in his own file that he got from prior

18· ·counsel.· To say that -- so from the time -- then

19· ·Mr. Lewis tells me -- I'm in the exchange with prior

20· ·counsel.· He says, "Don't bother me with your

21· ·e-mails anymore."

22· · · · · · ·We said, "Fine."

23· · · · · · ·At that point -- and, again, this is not

24· ·between attorneys.· This is between parties.· The

25· ·client says, "Proceed with the motion."· We don't
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·1· ·want to have to continually disclose a meritless

·2· ·case in our disclosure statements when people want

·3· ·to sell their units.· They're required by statute to

·4· ·set forth any litigation.· They wanted it over with.

·5· · · · · · ·They directed me -- I'm not going to get

·6· ·into attorney-client privileges and things, but I

·7· ·can say that drafts went back and forth to the

·8· ·client.· The affidavit of Larry Hartman went back

·9· ·and forth.· I -- they were on notice twice.· We

10· ·discharged our duty.

11· · · · · · ·To say, "Where were you" -- the onus

12· ·falls -- once he got -- once Plaintiff's counsel got

13· ·the letter the second time, the onus was on them.

14· · · · · · ·And then he says, "Oh, when I got back

15· ·from the doctor, I called."

16· · · · · · ·Said, "Well, would have dismissed if you

17· ·just would have made a call."

18· · · · · · ·The last page of his brief says to the

19· ·contrary.· They weren't going to let us out until

20· ·they got all the other defendants out.

21· · · · · · ·To say that all the attorneys' fees in

22· ·this case, majority, is here, that's pure

23· ·conjecture.· He's asking the Court to assume that

24· ·what the primary defendant -- what they've spent in

25· ·this case is less than what I've spent.· There's no
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·1· ·foundation for that.· It's pure conjecture.

·2· · · · · · ·In any event, I'll submit it, Your Honor.

·3· · · · · · ·THE COURT:· Mr. Lewis, I'm going to let

·4· ·you get the last word in, so...

·5· · · · · · ·MR. LEWIS:· I appreciate that.· I need to

·6· ·only address one issue, Your Honor, and then I'll

·7· ·let it be.

·8· · · · · · ·Counsel brought up in his pleading and

·9· ·then again right now that I advised him and prior

10· ·counsel for my client to remove me from the e-mails.

11· ·The reason I did that is because of bickering back

12· ·and forth between counsel:· You're unethical this;

13· ·you're unethical that; why don't you read the rules;

14· ·why don't you do this.

15· · · · · · ·That has no place in the way I practice

16· ·law.· I don't believe that it has any place in the

17· ·way anybody practices, especially with a counsel

18· ·that's no longer part of the case.· And that is very

19· ·clear.· After three or four e-mails back and forth

20· ·with two gentlemen taking personal potshots at each

21· ·other, I said, "Enough.· It has nothing to do with

22· ·the case.· Please let me out."

23· · · · · · ·With that, you know, Your Honor, I -- I

24· ·think that sets the tone for what's happened, and I

25· ·apologize that we're here, and I'll submit it after

R.App.000043

http://www.litigationservices.com


Page 27
·1· ·that.

·2· · · · · · ·THE COURT:· Thank you, Counsel.

·3· · · · · · ·I am going to take it under submission.  I

·4· ·want to look at it again.· I wanted to hear

·5· ·Counsels' argument on some of the issues before I

·6· ·made my decision, so I'm going to have you come back

·7· ·in one week, and I'll render my decision at that

·8· ·time.

·9· · · · · · ·MR. LARSEN:· What's that:· The 15th?

10· · · · · · ·THE CLERK:· August 15th, 9 a.m.

11· · · · · · ·MR. LARSEN:· You said the 15th?

12· · · · · · ·THE CLERK:· August 15th.

13· · · · · · ·MR. LARSEN:· Yeah.

14· · · · · · ·MR. LEWIS:· That's fine.

15· · · · · · ·THE COURT:· Thank you, Counsel.

16· · · · · · ·MR. LEWIS:· Thank you very much,

17· ·Your Honor.

18· · · · · · ·(Proceedings concluded at 9:50 a.m.)

19· · · · · · · · · · · · · ·-oOo-
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·1· ·STATE OF NEVADA· )
· · ·COUNTY OF CLARK· )
·2

·3· · · · · · · · · CERTIFICATE OF REPORTER

·4· · · · I, Andrea N. Martin, a Certified Shorthand

·5· ·Reporter of the State of Nevada, do hereby certify:

·6· · · · That the foregoing proceedings were taken

·7· ·before me at the time and place herein set forth;

·8· ·that any witnesses, prior to testifying, were duly

·9· ·administered an oath; that a record of the

10· ·proceedings was made using machine shorthand which

11· ·was thereafter transcribed under my direction; that

12· ·the foregoing transcript is a complete, true, and

13· ·accurate transcription of said shorthand notes;

14· · · · · · ·I further certify that I am neither

15· ·financially interested in the action nor a relative

16· ·or employee of any attorney or party to this action.

17· · · · IN WITNESS WHEREOF, I have hereunto set my hand

18· ·in my office in the County of Clark, State of

19· ·Nevada, this 7th day of March 2019.
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· · · · · · · · · · · ·__________________________________
21· · · · · · · · · · ·ANDREA N. MARTIN, CRR, CCR NO. 887
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