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OPPS 
STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
PAMELA WECKERLY 
Chief Deputy District Attorney 
Nevada Bar #006163  
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

 
DISTRICT COURT 

CLARK COUNTY, NEVADA 
 

THE STATE OF NEVADA, 
 
    Plaintiff, 
 
  -vs- 
 
VERNON NEWSON, JR., 
#1946426  
 
              Defendant. 

 

CASE NO: 

DEPT NO: 

C-16-313919-1 

XXI 

 
STATE’S OPPOSITION TO DEFENDANT’S MOTION TO COMPEL 

PRODUCTION OF DISCOVERY & BRADY MATERIAL 
 

DATE OF HEARING:  2/8/18 
TIME OF HEARING:  9:30 AM 

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County 

District Attorney, through PAMELA WECKERLY, Chief Deputy District Attorney, and 

hereby submits the attached Points and Authorities in Opposition to Defendant’s Motion To 

Compel Production Of Discovery & Brady Material. 

This Opposition is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral argument at the time of hearing, if 

deemed necessary by this Honorable Court. 

/// 

/// 

/// 

/// 

Case Number: C-16-313919-1

Electronically Filed
1/29/2018 11:12 AM
Steven D. Grierson
CLERK OF THE COURT
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POINTS AND AUTHORITIES 

 I.  GENERAL LAW RELATED TO DISCOVERY 

A.  THE COURT CAN ONLY COMPEL “DISCOVERY” UNDER THE 

NEVADA REVISED STATUTES 

 Under Common Law, a defendant has no right of discovery.  State v. Wallace, 399 

P.2d 909, 97 Ariz. 296 (1965).  This, of course, can be superseded by statutory enactment 

and that is the case in Nevada.  Regarding the law of discovery in the State of Nevada, NRS 

174.235, et. seq. controls.  The Nevada Supreme Court has held that even an accused’s 

statement is not constitutionally compelled through pre-trial discovery.   Mears v. State, 83 

Nev. 3, 7, 422 P.2d 230, 232 (1967), Thompson v. State, 93 Nev. 342, 565 P.2d 1011 (1977). 

 In Franklin v. Eighth Judicial District Court, 85 Nev. 401, 455 P.2d 919 (1969), the 

Nevada Supreme Court held that the lower court erred in granting defendant’s Motion to 

Discovery, inspect and copy statements of all persons to be called by the prosecution as 

witnesses at trial, since NRS 174.245 does not authorize discovery of inspection of 

statements made by State witnesses or` perspective State witnesses to agents of the State.  

Nor does the defendant enjoy a constitutional right to discover them.  With regard to the 

discovery statutes previously alluded to, the Court stated: 
  

 “Those provisions (NRS 174.235-174.295) represent the legislative 
intent with respect to the scope of allowable pre-trial discovery and are not 
lightly to be disregarded.” 

From the aforementioned, it is clear that Nevada’s discovery statutes are to be strictly 

construed and adhered to since no Common Law right of discovery existed.  It should, 

therefore, also be clear that the defendant’s motion, so far as it exceeds the requirements of 

NRS 174.235, et. seq., must be denied. 

1. The State Must Allow the Defense to “Inspect” Inculpatory Evidence. 

 Initially, Defendant Newson attempts to mislead the Court with respect to applicable 

discovery statutes by blending the requirements of a statute and constitutional obligations 

into a generalized discovery request. In her motion, Defendant Newson states “NRS 174.235 
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requires prosecutors to disclose” various items within the possession or which the State can 

discover through due diligence.  See Motion at 4. 

 To be clear, NRS 174.235 requires the State to disclose inculpatory evidence.  The 

method of disclosure prescribed by the statute is to allow the defense to “inspect and to 

copy, or photograph” the following items:   

 
1. Written or recorded statements or confessions made by the 

defendant or any witness the State intends to call during the case in chief of 
the State, within the custody of the State or which the State can obtain by an 
exercise of due diligence.  (1)(a). 
 
 2. Results or reports of physical or mental examinations, 
scientific tests or scientific experiments made in connection to the case, 
within the control of the State, or which the State may learn of by an exercise 
of due diligence.  (1)(b). 
 
 3. Books, papers, documents, tangible objects which the State 
intends to introduce during its case in chief, within the possession of the 
State, or which the State may find by an exercise of due diligence.  (1)(c). 
 

 Defendant filed a motion to compel discovery prior to ever inspecting and copying 

the information in the possession of the State.  Thus, a motion to compel discovery is not 

properly before the court.  NRS 174.235 requires the State to allow the defense to inspect 

and copy various pieces of information.  NRS 174.295, allows for the defense to seek an 

order to compel only upon the State’s failure to allow such an inspection.   

Specifically, NRS 174.295(2) states: 

 
If at any time during the course of the proceedings it is brought to the 
attention of the court that a party has failed to comply with the provisions 
of NRS 174.234 to 174.295, inclusive, the court may order the party to permit 
the discovery or inspection of materials not previously disclosed, grant a 
continuance, or prohibit the party from introducing in evidence the material 
not disclosed, or it may enter such other order as it deems just under the 
circumstances. 
 

(Emphasis added).  It is clear from the language of the statutes that a motion to compel is 

only appropriate where the State refuses a defendant’s request to review the discoverable 
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material in its possession.1  As the State has complied with NRS 174.235, the Court must 

deny the motion in its entirety. 

  2. The Statute Limits Disclosure. 

 Defendant Newson erroneously informs this Court that “disclosure” is required 

“regardless of whether the material is intended for use in the government’s case in chief.”  

Motion at 5. 

 Defendant Newson fails to properly cite the language of NRS 174.235 to this Court. 

 Section 1(a) specifically states that the State must allow the defense to inspect written 

or recorded statements of the defendant or witnesses “the prosecuting attorney intends to call 

during the case in chief of the State.”  NRS 174.235.  Similarly, Section 1(c) requires the 

State to allow inspection of tangible items of evidence    

 Moreover, Defendant seeks to compel items which are not discovery.  Defendant 

predicates the Court’s authority on a line of cases beginning with Brady v. Maryland.  

However, Brady and its progeny are not cases granting the Court the authority to compel 

discovery, but cases defining remedies upon the failure of the State to fulfill its constitutional 

obligations.  Thus, the Court should not be in the business of usurping the constitutional 

authority of the State in making Brady determinations.  As such, the Court should deny the 

motion in its entirety. 

As of the filing of the defense motion, Defendant Newson has not made a request to 

inspect anything. 

/// 

/// 

/// 

/// 

/// 

/// 

                                              
1 The fact that the Public Defender has a policy in violation of a State statute is troubling, to say the least.  Moreover, 

Defendant Newson’s citation to the Nevada case of State v. Harrington, 9 Nev. 91, 94 (1873) is as inapplicable as the out 

of state cases to which she cites as the case predates the enactment of the criminal discovery statute.  See Motion at 5, 

Section A. 
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II. BRADY MATERIAL AND ITS PROGENY 

 
 A.  BRADY AND ITS PROGENY DOES NOT AUTHORIZE THE COURT TO 
ORDER DISCOVERY.  THEY ARE REMEDIES IF THE STATE FAILS TO 
DISCLOSE AN ITEM WHICH IS FOUND TO HAVE BEEN REQUIRED TO BE 
DISCLOSED POST TRIAL. 

 The State has an obligation to disclose exculpatory evidence pursuant to Brady v. 

Maryland, 373 U.S. 83, 83 S. Ct. 1194 (1963). Giglio v. United States, 405 U.S. 150, 92 S. 

Ct. 763 (1972), requires that certain impeaching material be disclosed as well.  The rule of 

Brady v. Maryland, 373 U.S. 83 (1963), which requires the State to disclose to the defendant 

exculpatory evidence, is founded on the constitutional requirement of a fair trial.  Brady is 

not a rule of discovery, however.  As the Supreme Court held in Weatherford v. Bursy, 429 

U.S. 545, 559, 97 S. Ct. 837, 846 (1977): 

 
There is no general constitutional right to discovery in a criminal case, and 
Brady did not create one... ‘the Due Process Clause has little to say regarding 
the amount of discovery which the parties must be afforded....’ Wardius v. 
Oregon, 412 U.S. 470, 474, 93 S. Ct. 2208, 2212, 37 L.Ed.2d 82 (1973). 

 

 In addition, Brady does not require the State to conduct trial preparation and 

investigation on behalf of the defense.  The obligation is to produce exculpatory information 

which the defense would not be able to obtain itself through an ordinary exercise of 

diligence. 

 While defense attorneys routinely claim they need to be provided the information in 

order to conduct the investigation to determine if there is any exculpatory information, that is 

simply not the law.  In the Ninth Circuit, the obligation for the prosecution to examine 

information is triggered by a defense request with no requirement that the defense make a 

showing that the information is likely to contain helpful information.  United States v. 

Henthorn, 931 F.2d 29, 31 (9th Cir. 1990) (holding that the “government is incorrect in its 

assertion it is the defendant’s burden to make an initial showing of materiality,” rather the 

“obligation to examine the files arises by virtue of making a demand for their production”); 

United States v. Santiago, 46 F.3d 885, 895 (9th Cir. 1995) (“[u]nder Henthorn, the 
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government has a duty, upon defendant’s request for production, to inspect for material 

information the personnel records of federal law enforcement officers who will testify at 

trial, regardless of whether the defense has made a showing of materiality”) accord Sonner 

v. State, 112 Nev. 1328, 930 P.2d 707 (1996)(requiring materiality before a review of a 

police officer’s personnel file.). 

 

B.  THE STATE MAKES THE DETERMINATION AT ITS OWN PERIL IF IT 

WILL DISCLOSE THE INFORMATION, NOT THE DEFENSE OR THE COURT 

 

 This, of course, does not mean that files are produced for the defense.  Henthorn 

explains that following that examination, “the files need not be furnished to the defendant or 

the court unless they contain information that is or may be material to the defendant’s case.”  

Id.  Thus, the only time disclosure is required is if the State finds information that qualifies 

as Brady material.  If the prosecutor is unsure, the information should be provided to the 

court for review.  As the court explained: 

 
We stated that the government must ‘disclose information favorable to the 
defense that meets the appropriate standard of materiality . . . . If the 
prosecution is uncertain about the materiality of information within its 
possession, it may submit the information to the trial court for an in camera 
inspection and evaluation. . . .’  As we noted in Cadet, the government has a 
duty to examine personnel files upon a defendant’s request for their 
production.  
 

Id. at 30-31 (internal citation omitted).  Despite this procedure, Defendant’s routinely request 

the Court to order production of information to them, or to the Court.  It is not the Court’s 

responsibility under the Constitution.  It is the prosecution’s responsibility. 

 Moreover, Brady and its progeny are remedies post trial for the prosecution’s failure 

to perform its responsibility.  Brady does not support the defense’s request to conduct an 

investigation independent of the prosecution, or to ensure the prosecution completes its duty. 

/// 

/// 
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III. TIMING OF DISCLOSURES 

A. TRUE BRADY MATERIAL 

 

 Traditionally, Brady material is information which indicates that Defendant did not 

commit the crime, or his sentence should be less based upon culpability.  The State’s duty 

under Brady is ongoing.  When reviewing cases on appeal, however, courts decide 

allegations of tardy Brady disclosures according to the facts surrounding the disclosure and 

if the alleged Brady information was used in the trial.  The Ninth Circuit has recognized that 

“Brady does not necessarily require that the prosecution turn over exculpatory material 

before trial.  To escape the Brady sanction, disclosure ‘must be made at a time when [the] 

disclosure would be of value to the accused.’”  United States v. Gordon, 844 F.2d 1397, 

1403 (9th Cir. 1988).  With this precedent, the Ninth Circuit has typically found no prejudice 

when alleged Brady information was disclosed at some point before trial.  Notwithstanding, 

whenever the State is in possession of true Brady material, it is the practice of the 

undersigned to immediately turn over such information. 

 

 B.  IMPEACHMENT MATERIAL 

 From Brady, a line of cases related to the credibility of testifying witnesses, the Court 

established rules and requirements for impeachment material, or Giglio material.  The right 

to impeach witnesses is based on the Confrontation Clause of the constitution.  The United 

States Supreme Court has held that the Confrontation Clause is not “a constitutionally 

compelled right of pretrial discovery.”  Pennsylvania v. Ritchie, 480 U.S. 39, 52, 107 S. Ct. 

989, 999 (1987).  Instead, the right to confrontation is a trial right, “designed to prevent 

improper restrictions on the types of questions that defense counsel may ask during cross-

examination.”  It “does not include the power to require the pretrial disclosure of any and all 

information that might be useful in contradicting unfavorable testimony.”  It guarantees the 

opportunity for effective cross-examination, “not cross-examination that is effective in 
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whatever way, and to whatever extent the defense might wish.”  Id. at 53, 107 S. Ct. 999, 

citing Delaware v. Fensterer, 474 U.S. 15, 20, 106 S. Ct. 292, 294 (1985). 

 Almost universally, courts have held that there is no Giglio obligation if the witness 

does not testify.2  See United States v. Green, 178 F.3d 1099, 1109 (10th Cir. 1999) (holding 

that Giglio did not apply when the government “did not ever call” its confidential informant 

as a witness); United States v. Mullins, 22 F.3d 1365, 1372 (6th Cir. 1994) (finding “no 

authority that the government must disclose promises of immunity made to individuals the 

government does not have testify at trial,” and holding that a grant of immunity could not be 

“’favorable to the accused’ as impeachment evidence because the government did not call 

[the witness] and, thus, there was no one to impeach”); see also United States v. Pena, 949 

F.2d 751, 758-59 (5th Cir. 1991) (impeachment evidence regarding a non-testifying witness 

is an insufficient basis upon which to grant a new trial); United States v. Storey, 956 F. 

Supp. 934, 942 (D. Kan. 1997) (holding that while impeachment evidence falls within the 

Brady rule, “[s]uch evidence as it pertains to an informant, however is only discoverable if 

the informant testifies”); Kowalczyk v. United States, 936 F. Supp. 1127, 1149 (E.D.N.Y. 

1996) (holding that “[t]he Government was not obligated to produce the Janis arrest record, 

assuming the prosecution was in possession of such information, as Janis was not a witness 

at trial”); United States v. Hill, 799 F. Supp. 86, 90 (D. Kan. 1992), (denying defense request 

for any information which could be used to impeach non-witnesses); United States v. 

Villareal, 752 F. Supp. 851, 853 (N.D. Ill. 1991) (holding that “[a]s for statements by 

government witnesses that qualify as impeachment materials, the government is under no 

obligation to disclose this information before trial,” and that “the government is under no 

obligation at any time to provide impeachment evidence for non-witnesses”); United States 

v. Coggs, 752 F. Supp. 848, 849, (N.D. Ill. 1990) (holding that the government is not 

required to produce impeachment evidence impacting non-witnesses, reasoning that 

“[r]equiring that the government provide impeachment evidence for non-witnesses will not 

further the interest sought to be served by Giglio-allowing for a meaningful determination of 

                                              
2 The exception to this rule is where the witness will not testify, but the witness’ hearsay statement will be admitted, then 

the witness’ credibility may be in issue.  See United States v. Jackson, 345 F.3d 59, 70-71 (2nd Cir. 2003).   
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witness credibility”).  Finally, evidence of impeachment of a witness need not be disclosed 

until the witness testifies.  United States v. Rinn, 586 F.2d 113 (9th Cir. 1978) (“[S]ince 

information concerning “favors or deals” merely goes to the credibility of the witness, it 

need not be disclosed prior to the witness testifying.”).Thus, unless the witness is going to 

testify, there is no basis to disclose any impeachment material. 

Defendant and Co-Defendant Statements (Request 1) 

The State objects to this request as being vague, overbroad, and compound. Additionally, 

portions of the request fall outside the scope of the State’s obligations under  NRS 174.235, 

as well as Brady v. Maryland, 373 U.S. 83 (1963) and Giglio v. United States, 405 U.S. 150 

(1972). To the extent that the request and its multiple subparts fall within the State’s 

obligations under 174.235, Brady and Giglio, they are not specific requests.  

NRS 174.235 provides: 
 
1.  Except as otherwise provided in NRS 174.233 to 174.295, inclusive, at 
the request of a defendant, the prosecuting attorney shall permit the 
defendant to inspect and to copy or photograph any: 
 
      (a) Written or recorded statements or confessions made by the 
defendant, or any written or recorded statements made by a witness the 
prosecuting attorney intends to call during the case in chief of the State, or 
copies thereof, within the possession, custody or control of the State, the 
existence of which is known, or by the exercise of due diligence may become 
known, to the prosecuting attorney; 
 
      (b) Results or reports of physical or mental examinations, scientific tests 
or scientific experiments made in connection with the particular case, or 
copies thereof, within the possession, custody or control of the State, the 
existence of which is known, or by the exercise of due diligence may become 
known, to the prosecuting attorney; and 
 
      (c) Books, papers, documents, tangible objects, or copies thereof, which 
the prosecuting attorney intends to introduce during the case in chief of the 
State and which are within the possession, custody or control of the State, the 
existence of which is known, or by the exercise of due diligence may become 
known, to the prosecuting attorney. 
 
2.  The defendant is not entitled, pursuant to the provisions of this section, 
to the discovery or inspection of: 
 
      (a) An internal report, document or memorandum that is prepared by or 
on behalf of the prosecuting attorney in connection with the investigation or 
prosecution of the case. 
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      (b) A statement, report, book, paper, document, tangible object or any 
other type of item or information that is privileged or protected from 
disclosure or inspection pursuant to the Constitution or laws of this state or 
the Constitution of the United States. 
 
3.  The provisions of this section are not intended to affect any obligation 
placed upon the prosecuting attorney by the Constitution of this state or the 
Constitution of the United States to disclose exculpatory evidence to the 
defendant. 
 
(Emphasis added). 

Brady places upon the State an obligation to produce exculpatory evidence. Giglio 

requires that the State disclose certain impeaching material as well.  

In other words, even in the absence of a motion, the State is obligated to turn over the 

information requested that falls within the State’s obligations under 174.235, Brady and 

Giglio. For example, non-exculpatory oral statements are not covered by the statutes nor 

Brady and its progeny.  Defendant has made many sub-requests within the instant request 

without providing any indication that the defense has performed any investigation or 

discovered that the material actually exists and the State has failed to turn it over. The State 

asks that this request be clarified by the defense to address what specific discovery 

Defendant believes he is missing. In the absence of such a clarification the State asks that the 

request be denied as it fails to state a specific request. In addition, this case has no co-

defendants. 

Witness Statements and Officer Notes (Request 2) 

While the State usually voluntarily provides all written or recorded statements of 

witnesses, except those protected as confidential, the State’s decision to over include 

discovery does not expand the nature of those items subject to mandatory disclosure by court 

order based upon statutory or constitutional authority.  The State objects to this request as 

being vague, overbroad, and compound. Additionally, portions of the request fall outside the 

scope of the State’s obligations under  NRS 174.235, as well as Brady v. Maryland, 373 U.S. 

83 (1963) and Giglio v. United States, 405 U.S. 150 (1972). To the extent that the request 

and its multiple subparts fall within the State’s obligations under 174.235, Brady and Giglio, 

they are not specific requests.  
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NRS 174.235 provides: 
 
1.  Except as otherwise provided in NRS 174.233 to 174.295, inclusive, at 
the request of a defendant, the prosecuting attorney shall permit the 
defendant to inspect and to copy or photograph any: 
 
      (a) Written or recorded statements or confessions made by the 
defendant, or any written or recorded statements made by a witness the 
prosecuting attorney intends to call during the case in chief of the State, 
or copies thereof, within the possession, custody or control of the State, the 
existence of which is known, or by the exercise of due diligence may become 
known, to the prosecuting attorney; 
 
      (b) Results or reports of physical or mental examinations, scientific tests 
or scientific experiments made in connection with the particular case, or 
copies thereof, within the possession, custody or control of the State, the 
existence of which is known, or by the exercise of due diligence may become 
known, to the prosecuting attorney; and 
 
      (c) Books, papers, documents, tangible objects, or copies thereof, which 
the prosecuting attorney intends to introduce during the case in chief of the 
State and which are within the possession, custody or control of the State, the 
existence of which is known, or by the exercise of due diligence may become 
known, to the prosecuting attorney. 
 
2.  The defendant is not entitled, pursuant to the provisions of this section, 
to the discovery or inspection of: 
 
      (a) An internal report, document or memorandum that is prepared by or 
on behalf of the prosecuting attorney in connection with the investigation or 
prosecution of the case. 
 
      (b) A statement, report, book, paper, document, tangible object or any 
other type of item or information that is privileged or protected from 
disclosure or inspection pursuant to the Constitution or laws of this state or 
the Constitution of the United States. 
 
3.  The provisions of this section are not intended to affect any obligation 
placed upon the prosecuting attorney by the Constitution of this state or the 
Constitution of the United States to disclose exculpatory evidence to the 
defendant.  
 
(Emphasis added). 

Brady places upon the State an obligation to produce exculpatory evidence. Giglio 

requires that the State disclose certain impeaching material as well.  

In other words, even in the absence of a motion the State is obligated to turn over the 

information requested that falls within the State’s obligations under 174.235, Brady and 

Giglio. Defendant has made many sub-requests within the instant request without providing 

any indication that the defense has performed any investigation or discovered that the 
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material actually exists and the State has failed to turn it over. The State asks that this request 

be clarified by the defense to address what specific discovery Defendant believes he is 

missing. In the absence of such a clarification the State asks that the request be denied as it 

fails to state a specific request. 

There is no statute nor Nevada case law that compels production of notes from law 

enforcement, so there is no basis for production.  This request is not covered by a single line 

of any discovery statute. If there is exculpatory information, the State obviously must 

produce it. However, there is no requirement that the notes of all officers be produced and 

the State requests that this Court not expand the statutory text to include imply such a 

requirement exists. 

Defendant Newson cites this Court to State v. Banks, 2104 WL 7004498 for the 

proposition that “[r]aw notes made by any law enforcement officer or other prosecution 

agent in connection with the investigation of the instant matter must be disclosed to the 

defense.”  Motion at 13.  According to Newson, in Banks, the “court did not take issue with 

lower court’s order requiring preservation and disclosure of police officer rough notes.”  

Motion at 13.  This depiction of the case is misleading. In Banks, the justice of the peace 

ordered a homicide detective to preserve his notes.  Instead of doing so, the officer 

incorporated them into a report and destroyed them.  Defendant Banks filed a motion to 

dismiss which was granted by the trial court.  The Nevada Supreme Court reversed the trial 

court’s dismissal.  The court offered no opinion or analysis regarding the propriety or 

legality of the order to preserve notes.  Moreover, the order that was issued by the justice of 

the peace was to preserve notes, not produce them.   

Courts have held that officer notes are not subject to discovery statutes.  In State v. 

Bray, 569 P.2d 688 (Ore. App. 1977), an officer arrested a suspect on a DUI charge.  He 

recorded observations in a booklet.  He later prepared a report from his penciled notes and 

erased the notes.  The final report was furnished to the defense.  At trial, the court ruled that 

because the officer had taken notes while speaking to a witness and those notes had been 

destroyed, the State would be precluded from calling the witness at trial.  The issue on 
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appeal was whether the fragmentary notes of the officer constituted a statement within the 

meaning of the state discovery statutes.  The Appellate Court reversed the trial court: 

 
We construe the statute to require production of any “statement” which is 
intended by its maker as an account of an event or a declaration of a fact.  
The statutory purposes of providing witness statements are to minimize 
surprise, avoid unnecessary trial, provide adequate information for informed 
pleas and to promote truthful testimony by allowing examination based on 
prior inconsistent statements. . . Requiring preservation and availability of 
fragmentary notes intended only as a touchstone for memory would be more 
likely to discourage police officers from taking notes, with a consequent 
reduction in accuracy, than to promote the statutory goals.  Furthermore, it 
would be unfair and misleading to allow cross-examination of a witness 
based upon fragmentary or cryptic notes which were never intended to 
express a complete statement.  For these reasons, we hold that fragmentary 
notes are not subject to production under discovery statutes. 
 

Id. at 690; State v. Wrisley, 909 P.2d 877 (Ore. App. 1995) (noting that police notes are not 

discoverable when their substance is incorporated into a report disclosed to the defendant); 

see also State v. Jackson, 571 P.2d 523 (Ore. App. 1978) (holding that a rough draft of a 

report an officer dictated to a stenographer was not discoverable). 

Even the federal authority upon which Newson relies is more limited than Newson’s 

motion.  Defendant Newson offers this Court an imprecise and incomplete analysis 

regarding when notes could possibly be discoverable.  Defendant Newson cites to three cases 

in her motion: United States v. Harrison, 524 F.2d 421 (D.C. Cir. 1975).  The legal analysis 

regarding why such notes are potentially discoverable is that they may contain a statement of 

a witness.  The cases do not discuss any other aspect of rough notes being discoverable.  

Therefore, if notes do not contain a statement of a witness, they are not even potentially 

discoverable.  The legal mechanism by which they are potentially discoverable as statement 

of a witness is due to the Jencks Act. 

The Ninth Circuit explained this narrow exception to a general premise that notes are 

not discoverable in United States v. Griffin, 659 F.2d 932 (9th Cir. 1981).  First, the court 

addressed what type of interview notes are potentially discoverable: 

/// 

/// 
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In general, the Jencks Act, 18 U.S.C. § 3500 prohibits the pre-trial discovery 
of statements made by prospective government witnesses. 1  However, after 
such a witness testifies at trial, the Act requires that the government produce 
upon demand any available statement made by the witness which relates to 
the subject matter of such witness's testimony at trial. The Act narrowly 
defines "statements" as: (1) writings made by the witness and "signed or 
otherwise approved or adopted" by him, or (2) accounts which are "a 
substantially verbatim recital" of the witness's oral statements "recorded 
contemporaneously with the making of such oral statement." 18 U.S.C. § 
3500(e) 
 

Id. at 936.  Thus, even if the notes concern an interview of a witness, they are not necessarily 

discoverable. 
 
Whether original notes can be considered "statements" under the Jencks Act 
depends, first, on whose statement allegedly is contained therein; that is, 
against whose testimony at trial they could be used as impeachment material. 
Thus, on the one hand, the district court must determine whether the 
investigator's rough notes should be considered a Jencks Act "statement" of 
an interviewee, who at trial may testify as a government witness. If 
Compliance Officer Logan's pretrial testimony, that her rough notes of the 
interviews were neither read to each interviewee nor adopted or approved by 
any of them, is not disputed, then her rough notes cannot be "statements" of 
the interviewees under § 3500(e)(1), which requires that a written statement 
be "signed or otherwise approved." Likewise, if Officer Logan's testimony is 
unrefuted, the rough notes could not be Jencks Act statements of the 
interviewees under § 3500(e)(2) since they are not verbatim recitals of the 
interviewees' oral statements. See United States v. Bernard, 623 F.2d 551, 
558 n.21 (9th Cir. 1980) (as revised). In other words, unless one or more of 
the interviewee-witnesses offered by the government at trial testifies 
that [**10]  his interview was transcribed verbatim into the compliance 
officers' rough notes or that the notes were read back and approved, the 
rough notes, some of which were destroyed, would not be Jencks Act 
"statements."  
 

Id. at 937 (emphasis added). 

 Nor are notes necessarily considered to be a “statement” of the law enforcement 

officer who drafted them.  According to the Ninth Circuit, the circuit upon which Newson 

relies, such rough notes rarely even constitute a statement of the law enforcement officer.   

 
On the other hand, the district court also must determine whether the rough 
notes should be considered as the agent's "statement" for Jencks Act purposes 
should any of the officers become a government witness at trial. It is highly 
unlikely that the agents' rough notes could be considered Jencks Act 
statements. In the first place, with regard to that portion of an agent's notes 
which records his thoughts and observations independent of the interviewee's 
remarks, an agent's rough notes usually are considered too cryptic and 
incomplete to constitute the full statement envisioned by the Jencks Act. As  
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we stated in United States v. Spencer, 618 F.2d 605 (9th Cir. 1980), an agent's 
rough notes will not be Jencks Act statements when they "are not complete, 
are truncated in nature, or have become an unsiftable mix of witness 
testimony, investigator's selections, interpretations, and interpolations. The 
Congressional policy behind the Jencks Act was to protect witnesses from 
being impeached with words that are not their own, or are an incomplete 
version of their testimony." Id. at 606 (emphasis added), citing Palermo v. 
United States, 360 U.S. 343, 79 S. Ct. 1217, 3 L. Ed. 2d 1287 (1957); United 
States v. Augenblick, 393 U.S. 348, 354-56, 89 S. Ct. 528, 532-34, 21 L. Ed. 
2d 537 (1969); and Wilke v. United States, 422 F.2d 1298, 1299 (9th Cir. 
1970). Furthermore, if the agent later adopts or approves that portion of his 
notes which does not simply record the remarks of the interviewee, his act of 
approval is likely to attach more to his completed formal report than to the 
"jottings" from which the agent drafts the report. In that event, it is the final 
report which becomes the Jencks Act statement and not the rough notes.  
 
Furthermore, that portion of the agent's rough interview notes which does 
simply record, be it in either verbatim or paraphrased form, the interviewee's 
remarks cannot be a "statement" for Jencks Act purposes when the agent 
testifies as a government witness because it does not represent the agent's 
own words. As the Supreme Court recognized when it reviewed the 
legislative history of the Jencks Act in Palermo v. United States, 360 U.S. 
343, 79 S. Ct. 1217, 3 L. Ed. 2d 1287 (1957), "It is clear that Congress was 
concerned that only those statements which could properly be called the 
witness' own words should be available to the defense for purposes of 
impeachment." Id. at 353 (emphasis added, footnote omitted). Therefore, 
except in the unlikely event that the civil compliance officers recorded their 
own observations during the interviews in complete and full form in their 
handwritten notes, the rough notes would not be Jencks Act statements 
producible for the purpose of impeaching the testimony of any one of the 
officers as a government witness at trial. 
 
Finally, should the trial court determine, applying the foregoing analysis, that 
the rough notes constituted Jencks Act statements for some purposes, before 
it imposes sanctions for their destruction, it must determine further that the 
notes "relate to the subject matter" of the testimony which would be offered 
by the particular government witness, 18 U.S.C. § 3500(b), whether that 
witness be the agent herself or an interviewee.  
   

Id. at 937-38. 

Third, this Court should be aware that even though the requirement is quite limited, 

the Ninth Circuit is in minority with regard to the issue of preservation of notes.  In United 

States v. Hinton, 719 F.2d 711 (4th Cir. 1983), the Fourth Circuit explained that in: 
 
Killian v. United States, 368 U.S. 231, 242, 7 L. Ed. 2d 256, 82 S. Ct. 302 
(1961), where the Court dealt with the specific question whether notes made 
by a government agent "only for the purpose of transferring the data thereon" 
to a more formal record later qualified for production as Jencks Act material. 
It indicated that such interim notes need not be preserved for production in 
the event the agent testified at the later trial. Thus, it said:  
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"If the agents' notes of [the witness's] oral reports of expenses were made 
only for the purpose of transferring the data thereon to the receipts to be 
signed by [the witness], and if, after having served that purpose, they were 
destroyed by the agents in good faith and in accord with normal practice, it 
would be clear that their destruction did not constitute an impermissible 
destruction of evidence nor deprive [the defendant] of any right." 
 
Later, in United States v. Augenblick, 393 U.S. 348, 354-55, 21 L. Ed. 2d 
537, 89 S. Ct. 528 (1969), the Court considered the producibility under § 
3500 of the " 'rough pencil notes '" jotted down by a Government agent in an 
interview of one of the Government's witnesses in the case. These notes were 
not sought for production as the statement of the Government agent himself 
as in the case here, but for use in impeachment of the witness whose 
statement was allegedly set forth in the " 'rough pencil notes. '" The Court, 
however, characterized the notes as a statement not of the "entire interview " 
but only of "a truncated version." As incomplete statements of "the entire 
interview," the Court sustained the refusal of the district judge to order 
production of the rough notes, saying:  
 
"Moreover, we said in Palermo v. United States, supra, [360 U.S.] at 353, 
that the administration of the Jencks Act must be entrusted to the 'good sense 
and experience ' of the trial judges subject to 'appropriately limited review of 
appellate courts. '" 
 
While not conclusive, these statements of the Supreme Court as set forth in 
the case discussed, appear to intimate somewhat definitely that rough interim 
notes of a government agent, when later incorporated in the agent's formal 
interview report, are not "written statements" within the Act and need not be 
preserved.  

 Id. at 716-17.  The Fourth Circuit went on to conclude that notes need not be preserved, 

noting that in so holding, it joined in the conclusion of the Second, Fifth, Sixth, Seventh, 

Eighth and Tenth Circuits (holding that "rough notes" or "jottings" "not intended as a final 

report" made during an investigation by a government agent to "serve only a limited and 

temporary purpose" of providing a "guide" for the agent's subsequent formal interview report  

in "transferring the information [on the notes]" to other data and "not intended as a final 

report," lack that element of finality and completeness required to meet the test of an 

"approved" statement of the agent under the precise and circumscribed definition stated in 

the Act” and therefore “it is not impermissible to destroy the notes when they have been 

transferred to the formal interview report since it is the formal report which becomes in such 

circumstances the "approved" statement required under the Act to be preserved and to be 

producible on demand”)  Id. at 717-18. 

201

https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=435d1530-2f6d-463a-a510-ad1e322386a8&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S4W-Y8G0-003B-G3C9-00000-00&pdcontentcomponentid=6388&pddoctitle=United+States+v.+Hinton%2C+719+F.2d+711+(4th+Cir.%2C+1983)&ecomp=t3JLk&prid=be29a422-b839-41ca-affe-39f7fb04666a
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=435d1530-2f6d-463a-a510-ad1e322386a8&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S4W-Y8G0-003B-G3C9-00000-00&pdcontentcomponentid=6388&pddoctitle=United+States+v.+Hinton%2C+719+F.2d+711+(4th+Cir.%2C+1983)&ecomp=t3JLk&prid=be29a422-b839-41ca-affe-39f7fb04666a
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=435d1530-2f6d-463a-a510-ad1e322386a8&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S4W-Y8G0-003B-G3C9-00000-00&pdcontentcomponentid=6388&pddoctitle=United+States+v.+Hinton%2C+719+F.2d+711+(4th+Cir.%2C+1983)&ecomp=t3JLk&prid=be29a422-b839-41ca-affe-39f7fb04666a
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=435d1530-2f6d-463a-a510-ad1e322386a8&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S4W-Y8G0-003B-G3C9-00000-00&pdcontentcomponentid=6388&pddoctitle=United+States+v.+Hinton%2C+719+F.2d+711+(4th+Cir.%2C+1983)&ecomp=t3JLk&prid=be29a422-b839-41ca-affe-39f7fb04666a
https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=435d1530-2f6d-463a-a510-ad1e322386a8&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S4W-Y8G0-003B-G3C9-00000-00&pdcontentcomponentid=6388&pddoctitle=United+States+v.+Hinton%2C+719+F.2d+711+(4th+Cir.%2C+1983)&ecomp=t3JLk&prid=be29a422-b839-41ca-affe-39f7fb04666a


 

17 

W:\2015\2015F\N22\43\15FN2243-OPPS-(OPP_DISCO)-001.DOCX 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Case Monitoring Forms, Use of Force Report, Notes, Dispatch Logs, Crime Stoppers Tips 

(Request 3) 

 The State needs clarification on this request.  The State is unclear what Defendant 

Newson is referring to with regard to a “Case Monitoring Form.” With regard to a Use of 

Force Report, the State is unclear what use of force incident was related to this case. 

 911 Recordings can be obtained by Defendant Newson simply by issuing a subpoena 

to the NLVPD. 

 The State has provided dispatch logs already.  If the defense is requesting something 

else, it needs to be identified with more specificity. 

 If a witness provided a tip to Crime Stoppers and that witness received a reward and 

testifies at trial, the State has no objection to revealing that information to the defense.  

However, as the State does not have access to that information, the Court must order the 

release of that information from Crime Stoppers. 

Crime Scene Analysis Evidence Collection and Forensic Testing (Request 4) 

All reports by crime scene analysts involved in the processing of scenes and all 

reports related to forensic analysis are part of the standard discovery provided in all cases, 

which actually exceeds the requirements of NRS 174.235.  If the defense wants the 

underlying case files related to forensic testing, the State will request the forensic lab to 

provide the underlying data and will produce that information to Defendant.  If the defense 

wants raw notes of the crime scene analyst, the State will request production of those notes, 

if still in existence, from the crime lab.  As it relates to the Las Vegas Metropolitan Police 

Department, their photograph laboratory will honor a defendant’s request for the 

photographs maintained under the event number. 

Defendant Newson specifically references “work done by” Patrick Fisher, Renee 

Harder, Michael Lubking, Dana Marks, and Wendy Radke.  The State is unclear what work 

information Newson is requesting.   

To the extent that Defendant is seeking information broader than that which is 

contained supra, the State objects to this request as being vague, overbroad, compound, and 
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duplicative. Additionally, portions of the request fall outside the scope of the State’s 

obligations under  NRS 174.235, as well as Brady v. Maryland, 373 U.S. 83 (1963) and 

Giglio v. United States, 405 U.S. 150 (1972). To the extent that the request and its multiple 

subparts fall within the State’s obligations under 174.235, Brady and Giglio, they are not 

specific requests.  

Once again, NRS 174.235 provides: 

 
1.  Except as otherwise provided in NRS 174.233 to 174.295, inclusive, at 
the request of a defendant, the prosecuting attorney shall permit the 
defendant to inspect and to copy or photograph any: 
 
      (a) Written or recorded statements or confessions made by the 
defendant, or any written or recorded statements made by a witness the 
prosecuting attorney intends to call during the case in chief of the State, or 
copies thereof, within the possession, custody or control of the State, the 
existence of which is known, or by the exercise of due diligence may become 
known, to the prosecuting attorney; 
 
      (b) Results or reports of physical or mental examinations, scientific tests 
or scientific experiments made in connection with the particular case, or 
copies thereof, within the possession, custody or control of the State, the 
existence of which is known, or by the exercise of due diligence may become 
known, to the prosecuting attorney; and 
 
      (c) Books, papers, documents, tangible objects, or copies thereof, which 
the prosecuting attorney intends to introduce during the case in chief of the 
State and which are within the possession, custody or control of the State, the 
existence of which is known, or by the exercise of due diligence may become 
known, to the prosecuting attorney. 
 
2.  The defendant is not entitled, pursuant to the provisions of this section, 
to the discovery or inspection of: 
 
      (a) An internal report, document or memorandum that is prepared by or 
on behalf of the prosecuting attorney in connection with the investigation or 
prosecution of the case. 
 
      (b) A statement, report, book, paper, document, tangible object or any 
other type of item or information that is privileged or protected from 
disclosure or inspection pursuant to the Constitution or laws of this state or 
the Constitution of the United States. 
 
3.  The provisions of this section are not intended to affect any obligation 
placed upon the prosecuting attorney by the Constitution of this state or the 
Constitution of the United States to disclose exculpatory evidence to the 
defendant. 
 

(Emphasis added). 
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Brady places upon the State an obligation to produce exculpatory evidence. Giglio 

requires that the State disclose certain impeaching material as well.  

Again, even in the absence of a motion (and even if this Court denied this request) the 

State is obligated to turn over the information requested that falls within the State’s 

obligations under NRS 174.235, Brady and Giglio. Defendant has made many sub-requests 

within the instant request without providing any indication that the defense has performed 

any investigation or discovered that the material actually exists and the State has failed to 

turn it over. The State asks that this request be clarified by the defense to address what 

specific discovery Defendant believes he is missing. In the absence of such a clarification the 

State asks that the request be denied as it fails to state a specific request 

Medical Records of Decedent (Request 5) 

To the extent the State is in possession of these records, they will be provided.  

However, if the State does not possess the records, the State is not under any obligation to 

acquire them under statutory or constitutional authority.  Finally, NRS 174.235(2)(b) 

precludes this information from being the subject of discovery without a court order and 

notice to the subject of the request or institution holding the record: 
 
2.  The defendant is not entitled, pursuant to the provisions of this section, to 
the discovery or inspection of: 
 
 (a)  An internal report, document or memorandum that is prepared by 
or on behalf of the prosecuting attorney in connection with the investigation 
or prosecution of the case. 
 
 (b)  A statement, report, book, paper, document, tangible object or 
any other type of item or information that is privileged or protected from 
disclosure or inspection pursuant to the constitution or laws of this state 
or the Constitution of the United States. 

(emphasis added).  Under NRS 49.225 provides as follows: 
 

A patient has a privilege to refuse to disclose and to prevent 
any other person from disclosing confidential communications 
among himself, his doctor or persons who are participating in 
the diagnosis or treatment under the direction of the doctor, 
including members of the patient's family. 

 
/// 
 
/// 
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Thus, should Defendant seek this information which is not in the possession of the State, 

they should file a motion with the Court with notice to the subject or institution holding the 

record so they can interpose their objections, if any. 

Law Enforcement Video (Request 8, there is no Request number 6 or 7) 

Body Cam footage is kept for a certain number of days.  This crime occurred over 

two years ago.  The State will inquire if body cam video was collected and ask that it be 

preserved.  The State is unclear regarding what other evidence Defendant Newson is 

requesting. 

Trackers, Pens and Warrants (Request 10*, there is No Request number 9) 

NRS 174.235 does not cover Trap and Trace, Cellular Site, Pen Registers and GPS 

Trackers.  However, if the State intends to utilize any information during the trial which was 

acquired by way of a court order and/or search warrant, the State will provide a copy.   

911 and 311 Calls (Request 11) 

 The Defense can subpoena 911 and 311 calls associated with this event and the 

NLVPD will honor the subpoena. 

Chain of Custody Reports (Request 12) 

 The Defense has the impound reports from various crime scene analysts.  If the 

Defense has a concern that evidence has been destroyed, that should be addressed in a 

separate motion. 

Witness Contact Information (Request 13) 

NRS 174.234 provides the law regarding the notice of witnesses.  It provides that both 

sides must disclose witness names and addresses it intends to call in its case-in-chief not less 

than 5 judicial days before trial.  See NRS 174.234 (1) (a) (2). 

Confidential Informants (Request 14) 

Defendant requests all informant information, but cites no law for such a request. If a 

witness, not simply a source of information, receives compensation in exchange for 

testimony at trial, the compensation is discoverable under Giglio.  However, if the individual 

does not testify, the information is not discoverable. 
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 Unless an informant offered exculpatory evidence or is a testifying witness, the State 

has no obligation to produce such information. See United States v. Green, 178 F.3d 1099, 

1109 (10th Cir. 1999) (holding that Giglio did not apply when the government “did not ever 

call” its confidential informant as a witness); United States v. Mullins, 22 F.3d 1365, 1372 

(6th Cir. 1994) (finding “no authority that the government must disclose promises of 

immunity made to individuals the government does not have testify at trial,” and holding that 

a grant of immunity could not be “’favorable to the accused’ as impeachment evidence 

because the government did not call [the witness] and, thus, there was no one to impeach”); 

see also United States v. Pena, 949 F.2d 751, 758-59 (5th Cir. 1991) (impeachment evidence 

regarding a non-testifying witness is an insufficient basis upon which to grant a new trial); 

United States v. Storey, 956 F. Supp. 934, 942 (D. Kan. 1997) (holding that while 

impeachment evidence falls within the Brady rule, “[s]uch evidence as it pertains to an 

informant, however is only discoverable if the informant testifies”); Kowalczyk v. United 

States, 936 F. Supp. 1127, 1149 (E.D.N.Y. 1996) (holding that “[t]he Government was not 

obligated to produce the Janis arrest record, assuming the prosecution was in possession of 

such information, as Janis was not a witness at trial”); United States v. Hill, 799 F. Supp. 86, 

90 (D. Kan. 1992), (denying defense request for any information which could be used to 

impeach non-witnesses). 

Alternative Suspects (Request 15) 

 This is just a general request for exculpatory information.  The State has an obligation 

to disclose exculpatory information without such a request. 

Identification and Misidentification (Request 16) 

 This request concerns eyewitnesses and photographic lineups shown to witnesses.  

There were none in this case, so the State is unclear why it’s included in the motion. 

General Exculpatory Request (Request 17) 

 This is another general discovery request for exculpatory information.  Again, the 

State has an obligation to provide exculpatory information regardless of a request. 

/// 
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Witness Benefits (Request 18) 

The State is aware that it must disclose any benefit given to a witness in exchange for an 

agreement to testify.  Defendant also requests any benefit from any other state agency.  The 

Office of the District Attorney is the only agency that can premise compensation on an 

agreement to testify in the instant case. A police agency could compensate an individual for 

information. If that witness testifies, the compensation would be potentially discoverable.  

The State has no opposition to the request to the extent mentioned.  However, if the family 

of the victim received other donations or assistance because their family member was 

murdered by Defendant, the donation would not fall under Giglio. 

NRS 50.225 provides, in pertinent part: 

 
      1.  For attending the courts of this State in any criminal case, or civil 
suit or proceeding before a court of record, master, commissioner, justice of 
the peace, or before the grand jury, in obedience to a subpoena, each witness 
is entitled: 
 
      (a) To be paid a fee of $25 for each day’s attendance, including Sundays 
and holidays. 
 
      (b) Except as otherwise provided in this paragraph, to be paid for 
attending a court of the county in which the witness resides at the standard 
mileage reimbursement rate for which a deduction is allowed for the 
purposes of federal income tax for each mile necessarily and actually traveled 
from and returning to the place of residence by the shortest and most practical 
route. A board of county commissioners may provide that, for each mile so 
traveled to attend a court of the county in which the witness resides, each 
witness is entitled to be paid an amount equal to the allowance for travel by 
private conveyance established by the State Board of Examiners for state 
officers and employees generally. If the board of county commissioners so 
provides, each witness at any other hearing or proceeding held in that county 
who is entitled to receive the payment for mileage specified in this paragraph 
must be paid mileage in an amount equal to the allowance for travel by 
private conveyance established by the State Board of Examiners for state 
officers and employees generally. 
 
      2.  In addition to the fee and payment for mileage specified in 
subsection 1, a board of county commissioners may provide that, for each 
day of attendance in a court of the county in which the witness resides, each 
witness is entitled to be paid the per diem allowance provided for state 
officers and employees generally. If the board of county commissioners so 
provides, each witness at any other hearing or proceeding held in that county 
who is a resident of that county and who is entitled to receive the fee specified 
in paragraph (a) of subsection 1 must be paid, in addition to that fee, the per 
diem allowance provided for state officers and employees generally. 
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      3.  If a witness is from without the county or, being a resident of another 
state, voluntarily appears as a witness at the request of the Attorney General 
or the district attorney and the board of county commissioners of the county 
in which the court is held, the witness is entitled to reimbursement for the 
actual and necessary expenses for going to and returning from the place 
where the court is held. The witness is also entitled to receive the same per 
diem allowance provided for state officers and employees generally. 
 
      4.  Any person in attendance at a trial who is sworn as a witness is 
entitled to the fees, the per diem allowance, if any, travel expenses and any 
other reimbursement set forth in this section, irrespective of the service of a 
subpoena. 
 
… [Sections 5 and 6 are specific to witnesses in civil cases]. 
 

The State may have provided a witness fee of $25.00, mileage and/or transportation 

expenses to witnesses who testified at the preliminary hearing, assuming said witness 

followed the proper procedures to obtain the fees/reimbursements. Other than the possible 

witness fee and transportation expenses described above, the State has not provided any 

compensation or entered into any cooperation agreement with any State witness at the 

present time. The State is aware of this request by the defense and will supplement this 

response if necessary as the case progresses. 

Prior Witness Statements (Request 19) 

Giglio, governs what impeachment the State must provide.  The State asks the Court 

to hold it to that constitutional standard.  Defendant’s request is worded in an overbroad 

manner to encompass immaterial statements about which the State has no knowledge. 

Newson requests “Disclosure of any all statements, tangible or intangible, recorded or 

unrecorded, made by any witness, that are in any manner inconsistent with the written or 

recorded statements previously provided to the defense.  This includes oral statements made 

to an employee or representative of the CCDA or any other government employee, local or 

federal, during pretrial conferences or other investigative meetings.”  Motion at 29.  As 

written, this request literally has no bounds and no limits as to materiality nor whether or not 

the witness will testify.  The request for the statements of “any witness,” regardless of 

whether the individual is a State witness, is so broad as to defy any possibility of identifying 

what an order granting such a request would require of the State.  The State will comply with 
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NRS 174.235 and has provided “any written or recorded statements made by a witness the 

prosecuting attorney intends to call during the case in chief of the State, or copies thereof, 

within the possession, custody or control of the State, the existence of which is known, or by 

the exercise of due diligence may become known, to the prosecuting attorney.”  Further, 

Brady does not impose upon the State an obligation “to disclose evidence which is available 

to the defendant from other sources, including diligent investigation by the defense.”  Steese 

v. State, 114 Nev. 479, 495, 960 P.2d 321, 331 (1998).  The defense is capable of conducting 

its own pretrial conferences with witnesses, where the defense can inquire as to any change 

to the witness’s expected testimony that differs from the statements given to police.  

Henthorn (Request 20) 

In the Ninth Circuit, the obligation for the prosecution to examine an officer’s file is 

triggered by a defense request with no requirement that the defense make a showing that a 

file is likely to contain helpful information.  United States v. Henthorn, 931 F.2d 29, 31 (9th 

Cir. 1990) (holding that the “government is incorrect in its assertion it is the defendant’s 

burden to make an initial showing of materiality” and that the “obligation to examine the 

files arises by virtue of making a demand for their production”); United States v. Santiago, 

46 F.3d 885, 895 (9th Cir. 1995) (Under Henthorn, the government has a duty, upon 

defendant’s request for production, to inspect for material information the personnel records 

of federal law enforcement officers who will testify at trial, regardless of whether the 

defense has made a showing of materiality). 

 This, of course, does not mean that files are produced for the defense.  Henthorn 

explains that following that examination, “the files need not be furnished to the defendant or 

the court unless they contain information that is or may be material to the defendant’s case.”  

Id.  Thus, the only time disclosure is required is if the State finds information that qualifies 

as Brady material.  If the prosecutor is unsure, the information should be provided to the 

court for review.  As the court explained: 

/// 

/// 
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We stated that the government must ‘disclose information favorable to the 
defense that meets the appropriate standard of materiality . . . . If the 
prosecution is uncertain about the materiality of information within its 
possession, it may submit the information to the trial court for an in camera 
inspection and evaluation. . . . As we noted in Cadet, the government has a 
duty to examine personnel files upon a defendant’s request for their 
production.  

Id. at 30-31. 

 Different than Henthorn, the Nevada Supreme Court issued an opinion that requires 

some showing of materiality on the part of the defense before it could gain access to a 

personnel file.  The file concerned an officer who was murdered and obviously would not be 

testifying.  Sonner v. State, 112 Nev. 1328, 930 P.2d 707 (1996).  The defense made no 

showing that there may have been favorable information in the file.  Instead, the defense 

asserted a general right to search the file.  The court rejected this assertion of a right to a 

generalized, unfocused search, but allowed for the possibility that a file could be accessible 

under some circumstances.  The court reasoned, “[i]f Sonner had presented a foundation for 

believing that [the victim] had a reputation for being an ‘aggressive’ trooper who, consistent 

with his reputation, provoked Sonner’s action, this might have been sufficient to warrant 

discovery of corroborating evidence” in the file.  Id. at 1341, 930 P.2d at 716.  This 

reasoning suggests that if that type of evidence had been in the file, the State would be 

required to produce it. 

 Additionally, the NLVPD has serious concerns regarding the disclosure of material 

from personnel files.  Confidentiality is one of the chief requirements in maintaining the 

effective ability to investigate complaints against officers.  Confidentiality ensures that both 

police officers and citizens will freely contact the department without fear.  As one court has 

stated: 
 
It is clear a very real and very important need exists to maintain confidential 
integrity of the internal investigation in the police division.  To do otherwise 
would seriously inhibit the chief in his control over the members of the 
division and their wide-ranging duties and responsibilities.  This stream of 
information available to the chief and the persons within and without the 
division would diminish to a bare trickle if the source or sources of this 
information were stripped of its confidential character.  That such an event 
would serve to defeat the general public good is supported by a logic almost 
tautological in its persuasiveness -- for the desirability of an efficient well 
disciplined police force is manifest. 

210



 

26 

W:\2015\2015F\N22\43\15FN2243-OPPS-(OPP_DISCO)-001.DOCX 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

McMillan v. Ohio Civil Rights Comm’n, 315 N.E.2d 508, 515 (Ohio 1974). 

 Personnel files are confidential.  All witnesses, including police officers, are assured 

that the information provided by them will not be voluntarily disclosed and that all legal 

means will be employed to protect this confidentiality.  Police officers are compelled to 

cooperate with internal affairs investigations.  Failure to cooperate can result in termination.  

Officers, knowing that their statements were subject to disclosure, would be less likely to 

completely cooperate.  The knowledge that statements compelled from officers could later 

be disclosed to third parties for other cases would also act as disincentive for the department 

to fully investigate.  As one court noted: 

 
The members of a police department must be able to rely on their confidential 
records and notations being preserved for their internal use ... for if it were 
otherwise, the knowledge that some of the confidential information recorded 
might later be exposed to outside parties would have a certain and chilling 
effect upon the internal use of such record-making. 
 

City of Los Angeles v. Superior Court, 109 Cal. Rptr. 365, 369 (Ct. App. 1973). 

 Based on Nevada law, Defendant in the instant case is required to advance a 

foundation that the Personnel File of the officer is likely to bear information material to the 

defense.  Defendant’s motion is simply an attempt to fish for information. As a result, the 

instant motion should be denied.  Alternatively, the State asks the Court to order the State to 

review the file and produce any information it deems discoverable. 

Criminal History (Request 21) 

Although a witness’s criminal record may be material under some circumstances, it is 

not always relevant.  Hill v. Superior Court, 112 Cal Rptr. 257, 518 P.2d 1353 (1974).  In 

Hill the defense sought production of a witness’s felony conviction record.   Because the 

witness was the only eyewitness other than the defendants, and the corroboration of his 

report was not strong, the court found the requisite materiality and granted the defense 

motion.  However, the court concluded, “[w]e do not hold that good cause exists in every 

case in which a defendant charged with a felony seeks discovery of any felony convictions 

any “rap sheet” of prosecution witnesses.” Id. at 1358. 
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 In the present case, Defendant has requested that the State perform a National Crime 

Information Center (NCIC) inquiry on all possible State witnesses and to provide that 

inquiry to the Defendant.  The State has not run an NCIC inquiry on all witnesses, nor does it 

plan to do so in this matter.  The State has no legitimate reason to make such an inquiry and 

strenuously objects to defense requests that the State provide this information. 

Although Defendant liberally touts Brady v. Maryland, 373 U.S. 83 (1963) as the 

basis for his NCIC request, the defense has failed to establish that the requested NCIC 

information falls within the scope of Brady, that is, that it might in some way be exculpatory 

or that it might somehow constitute impeachment evidence.  Moreover, Defendant has not 

shown how such information might be "material."  In other words, the defense has failed to 

show that the lack of any State witnesses’ NCIC information will somehow result in an 

unfair trial or will produce a verdict that is not worthy of confidence.  See Kyles v. Whitley, 

514 U.S. 419, 434 (1995).  

The Supreme Court has stated that information is considered material if there is a 

"reasonable probability that, had the evidence been disclosed to the defense, the result of the 

proceeding would have been different." U.S. v. Bagley, 473 U.S. 667, 682 (1985).  The 

Supreme Court defined reasonable probability as probability sufficient to "undermine 

confidence in the outcome" of the trial. Id.  In addition, the Court in Bagley, stated that 

"[i]mpeachment evidence . . . as well as exculpatory evidence, falls within the Brady rule." 

Id. at 675.  The Court defined impeachment evidence as "evidence favorable to an accused . . 

. so that, if disclosed and used effectively, it may make the difference between conviction 

and acquittal." Id. (internal quotes omitted). 

 In the present case, Defendant has failed to articulate even an arguable use of the 

witnesses’ NCIC information that would comport with the requirements as outlined by the 

Supreme Court in Brady, Kyles and Bagley.  Defendant is simply looking for any 

information that he can use to cloud the facts of the case at bar and to cast aspersions on 

those witnesses.   
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A. The State Is Prohibited From Providing Information Contained In NCIC 

Reports To Anyone Other Than Legitimate Law Enforcement Personnel 

 

 In addition, pursuant to 28 C.F.R. §20.33(b) as codified under 28 U.S.C.A. § 534 

(2002), criminal history information may only be disseminated to law enforcement agencies, 

those hired by law enforcement agencies and to those who have entered into signed 

agreements for the specific and authorized use of criminal background information.  

Pursuant to 28 C.F.R. §20.25,   
 
Any agency or individual violating subpart B of these regulations shall be 
subject to a civil penalty not to exceed $10,000 for a violation occurring 
before September 29, 1999, and not to exceed $11,000 for a violation 
occurring on after September 29, 1999. 
 

In addition, pursuant to 28 C.F.R. §20.38, 

Access to systems managed or maintained by the FBI is subject to cancellation in regard to 

any agency or entity that fails to comply with the provisions of subpart C of this part. 

 If the State is forced to disseminate such information to the defense in this matter, the 

State and/or the individual who actually provides the NCIC information runs the risk of civil 

penalties and loss of future access to the NCIC system.  In addition, the Multi-System Guide 

4 (MSG4) published by the Las Vegas Metropolitan Police Department (NLVPD) states that 

“[d]ata stored in each of our criminal justice systems . . . must be protected to ensure correct, 

legal and efficient dissemination and use.”  P. 21.  The MSG4 further states that 

“[d]issemination of CHI  [Criminal History Information] that does not belong to the NLVPD 

or is obtained through NCIC, NCJIS or NLETS is prohibited.”  Id. 

As a user of the National Crime Information Center (NCIC) database, the State is 

prohibited from disseminating criminal history information to non-criminal justice agencies 

as defined by Title 28 Code of Federal Regulations (CFR)§ 20.33, which describes a 

criminal justice agency as: (1) Courts; and (2) a government agency or any subunit thereof 

which performs the administration of criminal justice pursuant to a statute or executive 

order, and which allocates a substantial part of its annual budget to the administration of 
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criminal justice.  Unless specifically authorized by federal law, access to the NCIC/III for 

non-criminal justice purposes is prohibited. 

A 1989 United States Supreme Court case looked at this issue from the standpoint of 

an invasion of privacy and ruled accordingly: 

 
Accordingly, we hold as a categorical matter that a third party's request for 
law enforcement records or information about a private citizen can 
reasonably be expected to invade that citizen's privacy, and that when the 
request seeks no "official information" about a Government agency, but 
merely records that the Government happens to be storing, the invasion of 
privacy is "unwarranted."  

United States Department of Justice v. the Reporters Committee for Freedom of the Press, 

109 S.Ct. 1468, 1485 (1989). 

Criminal defense attorneys, public or private, are not within the definition of 

“criminal justice agency,” nor is the criminal defense function considered a “criminal justice 

purpose.”  Therefore, Defendant is not entitled to the criminal history information he seeks. 

B. NCIC Policy of the District Attorney’s Office as of 6/11/08 

 If the District Attorney runs an NCIC inquiry on a witness and that NCIC inquiry is in 

our file, the FBI has NO policy prohibiting us from disclosing that NCIC inquiry.  If, on the 

other hand, we have not run the NCIC report already, it is a violation of FBI regulations to 

run it on request of defense counsel, or court order. 

 In short, if the State already has it, the State will decide--pursuant to our obligations 

under Brady and Giglio--whether or not to divulge any information contained in the NCIC 

report.  If the State doesn’t have the NCIC report in our file, the defense has to follow FBI-

outlined procedures to get it.   

 The defense must obtain an order from the judge directed to the FBI requested 

describing specifically what they need.  The FBI then reviews the judge's order and almost 

always complies with it, but the FBI sends the NCIC report to the judge, who then reviews 

the information and decides on its admissibility before turning anything over to the defense. 

/// 

/// 
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CONCLUSION 

 Based on the foregoing, the State respectfully asks this Court to order discovery to the 

extent required by statute and constitutional standards and deny the remainder of the 

requests. 

DATED this    29th    day of January, 2018. 
 

Respectfully submitted, 
 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
 

 
 BY /s/PAMELA WECKERLY 
  PAMELA WECKERLY 

Chief Deputy District Attorney 
Nevada Bar #006163  

 
 

CERTIFICATE OF ELECTRONIC TRANSMISSION 

I hereby certify that service of the above and foregoing was made this 29th day of 

January, 2018, by electronic transmission to: 

                                                       PUBLIC DEFENDER’S OFFICE 
                                                        E-mail: pdclerk@clarkcountynv.gov 
      

RYAN BASHOR, Deputy Public Defender                         

Email:  bashorrj@ClarkCountyNV.gov 

 

SARA RUANO, Public Defender’s Office 

Email:  ruanosg@clarkcountynv.gov  
    

  BY: /s/ Deana Daniels 
  Secretary for the District Attorney's Office 
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NWEW 
STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
PAMELA WECKERLY 
Chief Deputy District Attorney 
Nevada Bar #6163  
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
THE STATE OF NEVADA, 
 
    Plaintiff, 
 
  -vs- 
 
VERNON NEWSON, JR., 
#1946426 
 
               Defendant. 

 

CASE NO: 

DEPT NO: 

C-16-313919-1 

XXI 

 
SUPPLEMENTAL NOTICE OF WITNESSES 

[NRS 174.234(1)(a)] 
 

 
TO: VERNON NEWSON, JR., Defendant; and 

 
TO: RYAN BASHOR, Deputy Public Defender, Counsel of Record: 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the STATE OF 

NEVADA intends to call the following witnesses in its case in chief: 

NAME     ADDRESS 

ACOSTA, JUAN    4735 E. Cincinnati Ave., LVN, 89104 

BANEZ, SHERWYNNE   4775 Swenson St., LVN, 89119 

BREMMER, NAKIEA   4775 Swenson St., LVN, 89119 

BROOKS, D.     NL2380   

BROWN, TIFFANY   CCME-INVESTIGATOR, 1704 Pinto Lane, LVN 

BURGUENO, GERARDO   4336 Santa Clarita Ave., LV, NV 89081 

CARRINGTON, OLIVER   3237 Edinboro Ridge Ave., NLV, NV 89081 

Case Number: C-16-313919-1

Electronically Filed
1/29/2018 1:39 PM
Steven D. Grierson
CLERK OF THE COURT
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CENTULO, HENRY   NLVPD P#1247   

CHADDOCK, DAVID   NLVPD P#1805 

*CORRALES, AUGUST   MEDIC WEST, 9 W. Delhi Ave, NLV, NV 89032 

CUSTODIAN OF RECORDS      GUN REGISTRATION 

CUSTODIAN OF RECORDS    LVMPD RECORDS 

CUSTODIAN OF RECORDS   CCDC 

CUSTODIAN OF RECORDS  LVMPD COMMUNICATIONS 

DINH, C.     LVMPD P#15084 

FARGE, MICHAEL   NLVPD P#1669 

GLAZIER, T.    NLVPD P#701 
 
HAWKINS, RICK    Claremont Police Dept., 570 W. Bonita Ave.,  

Claremont,  CA  91711 
 

HOWE, BRIAN     NLVPD P#2376   

HUDSON, JIM    NLVPD P#1272    

JERRAN, NICHOLAS   NHP P#2330 

REECE, WINSTON    4740 E. Cincinnati Ave., LVN, 89104 

SANDERSON, PAUL   NLVPD P#1699  

SCHWANITZ, IAN    NLVPD P#1237   
 
TILLMAN, JACOB Claremont Police Dept., 570 W. Bonita Ave., 

Claremont,  CA  91711 
 
 
TING, JEFF Claremont Police Dept., 570 W. Bonita Ave., 

Claremont,  CA  91711 
 
 
WALTERS, JASON Claremont Police Dept., 570 W. Bonita Ave., 

Claremont,  CA  91711 
 
 
/// 
 
/// 
 
/// 
 
/// 
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These witnesses are in addition to those witnesses endorsed on the Information or 

Indictment and any other witness for which a separate Notice of Witnesses and/or Expert 

Witnesses has been filed. 

  
STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

 
  

 
 BY /s/PAMELA WECKERLY 
  PAMELA WECKERLY     

Chief Deputy District Attorney 
Nevada Bar #6163  

 
 
 
 
 
 
 
 
 

CERTIFICATE OF ELECTRONIC TRANSMISSION 

I hereby certify that service of the above and foregoing was made this 29th day of 

January, 2018, by electronic transmission to: 

                                                       PUBLIC DEFENDER’S OFFICE 
                                                        E-mail: pdclerk@clarkcountynv.gov 
      

RYAN BASHOR, Deputy Public Defender                         

Email:  bashorrj@ClarkCountyNV.gov 

 

SARA RUANO, Public Defender’s Office 

Email:  ruanosg@clarkcountynv.gov  
    

  BY: /s/ Deana Daniels 
  Secretary for the District Attorney's Office 
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PHILIP J. KOHN, PUBLIC DEFENDER 
NEVADA BAR NO. 0556 
RYAN J. BASHOR, DEPUTY PUBLIC DEFENDER 
NEVADA BAR NO. 11914 
PUBLIC DEFENDERS OFFICE 
309 South Third Street, Suite 226 
Las Vegas, Nevada 89155 
Telephone: (702) 455-4685 
Facsimile: (702) 455-5112 
Attorneys for Defendant 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

THE STATE OF NEVADA,  ) 

 ) 
 Plaintiff, ) CASE NO.  C-16-313919-1 
 ) 

v. ) DEPT. NO. XXI 
 ) 

VERNON NEWSON JR., ) 
 ) 
 Defendant, ) 
 ) 
 

DEFENDANT’S SUPPLEMENTAL NOTICE OF WITNESSES 
PURSUANT TO NRS 174.234 

TO: CLARK COUNTY DISTRICT ATTORNEY: 

  You, and each of you, will please take notice that the Defendant, VERNON 

NEWSON JR., intends to call, in addition to any witness noticed by the State in any notice of 

witnesses and/or expert witnesses filed to date, or hereafter, the following witness in his case in chief 

and/or a penalty phase should one ensue: 

 

 Janell Alexander   132 Painter Street 

      Pasadena, CA 91103 

 

 Chetu Davis    15660 Lassale St., Unit K 

      Moreno Valley, CA 92551-6308 

  

 Michelle Glover   7130 Fulton Avenue, Apt. 24 

      North Hollywood, CA 91605 

 

 Christina Hollis   9500 Zelzah Avenue 

      Northridge, CA 91325 
  

Roger Hosford    Clark County Public Defender’s Office 
 Investigator    309 S. Third St. #226 

    Las Vegas, NV 89155-2610 
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 Demario Jones    7500 W. Lake Mead Blvd. Apt. 9221 

      Las Vegas, NV 89128-0297 
 

 
Diana Martirosyan   Clark County Public Defender’s Office 

 Mitigation Specialist   309 S. Third St. #226 
    Las Vegas, NV 89155-2610 
 

 Talvin Moye    3412 Beca Faith Drive 
      North Las Vegas, NV 89032 
 
 Monique Newson   37358 Golden Circle 
      Palmdale, CA 93550-2545 
 
 Vernon Newson, Sr.   132 Painter Street 
      Pasadena, CA 91103 
 

Bruce Oliver    540 Horizon Ridge Parkway, #5902 
      Henderson, NV 89012 
 
 Diana Ramirez   680 Devirian Place 

      Altadena, CA 91001-4512 
 
 
 Montoya Williams   3412 Beca Faith 
      North Las Vegas, NV 89032-7956 
 
 

These witnesses are in addition to those witnesses endorsed and any other witness for 

which a separate Notice of Witnesses and/or Expert Witnesses has been filed. 

 
 
DATED this 8th_day of February, 2018. 

  

     PHILIP J. KOHN 

CLARK COUNTY PUBLIC DEFENDER 

 

 

     By: /s/ RYAN J. BASHOR   
           RYAN J. BASHOR, #11914 
                      Deputy Public Defender 
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CERTIFICATE OF ELECTRONIC SERVICE 

  I hereby certify that service of the above and forgoing was made this 8
th
 day of 

February, 2018, by Electronic Filing to: 

 

CLARK COUNTY DISTRICT ATTORNEY’S OFFICE  

    Motions@clarkcountyda.com 

 

    PAMELA WECKERLY, Chief Deputy District Attorney 

    E-Mail:  pamela.weckerly@clarkcountyda.com 

 

    BY:  /s/ Sara Ruano__________________________________ 

     Secretary for the Public Defender’s Office 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

**** 

 

 

State of Nevada 

vs 

Vernon Newson Jr 

Case No.: C-16-313919-1 

  

Department 3 
 

 

NOTICE OF DEPARTMENT REASSIGNMENT 

 

      NOTICE IS HEREBY GIVEN that the above-entitled action has been reassigned to 

Judge Douglas W. Herndon. 

 

  This reassignment is due to: Minute Order. 

 

ANY TRIAL DATE AND ASSOCIATED TRIAL HEARINGS STAND BUT MAY BE 

RESET BY THE NEW DEPARTMENT. 

 

      Any motions or hearings presently scheduled in the FORMER department will be 

heard by the NEW department as set forth below. 

 

      Jury Trial, on 02/22/2018, at 10:30 AM. 

 

PLEASE INCLUDE THE NEW DEPARTMENT NUMBER ON ALL FUTURE 

FILINGS. 

 STEVEN D. GRIERSON, CEO/Clerk of the Court 

 

 

 

By: 

 

 

 

/s/ Patricia Azucena 

 Patricia Azucena-Preza 

Deputy Clerk of the Court 

 

CERTIFICATE OF SERVICE 

 

I hereby certify that this 21st day of February, 2018 

 

 The foregoing Notice of Department Reassignment was electronically served to all 

registered parties for case number C-16-313919-1. 

  

 

      /s/ Patricia Azucena 

 Patricia Azucena-Preza 

Deputy Clerk of the Court 
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