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GEISENDORF & VILKIN, PLLC
Charles L. Geisendorf, Esq. (6985) 
2470 St. Rose Parkway, Suite 309
Henderson, Nevada 89074
Tel: (702) 873-5868
Email: charles@gvattorneys.com
Attorney for 9352 Cranesbill Trust, Teal Petal St. Trust and Iyad Haddad

DISTRICT COURT 

CLARK COUNTY,  NEVADA 

VENISE ABELARD

                      Plaintiffs,

vs.

9352 CRANESBILL TRUST, FORT APACHE
SQUARE HOMEOWNERS ASSOCIATION,
MESA MANAGEMENT, LAS VEGAS
ASSOCIATION MANAGEMENT, LLC,
BENCH MARCH ASSOCIATION
SERVICES, IYAD HADDAD; et. al.

                      Defendants

Case No.   A-12-671509-C
Dept No.   VII
  

And all related matters.

MOTION FOR SUMMARY JUDGMENT

Defendants Iyad Haddad, Teal Petal St. Trust, and 9352 Cranesbill Trust, by and through their

attorney, Charles L. Geisendorf, Esq., move for summary judgment on their claims for quiet title and

declaratory relief, and for dismissal of counterclaims.  This motion is based upon the points and

authorities contained herein. 

Dated: January 31, 2018

 GEISENDORF & VILKIN, PLLC

/s/ Charles L. Geisendorf                
Charles L. Geisendorf, Esq. (6985)
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NOTICE OF MOTION

TO: Parties above named; and

TO: Their respective counsel of record

YOU AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will bring

the above and foregoing Motion on for hearing before the above entitled Court, Department VII, on

the ______ day of _______________, 2018, at 9:00 a.m. or as soon thereafter as counsel can be

heard.

Dated: January 31, 2018

 GEISENDORF & VILKIN, PLLC

/s/ Charles L. Geisendorf                
Charles L. Geisendorf, Esq. (6985)

POINTS AND AUTHORITIES

I.  STATEMENT OF FACTS

Venise Abelard (hereafter “plaintiff”) is the former homeowner of the real property  commonly

known as  9352 Cranesbill Court, Las Vegas, Nevada.  Defendant 9352 Cranesbill Trust was the

successful bidder at the foreclosure sale, which was conducted on July 11, 2012.   A copy of the

foreclosure deed is attached as Exhibit A.  In July, 2012, Cranesbill transferred title by grant deed to the

Teal Petals St. Trust.

DHI Mortgage Company was the beneficiary of a deed of trust recorded against the property on

November 28, 2007.  After the foreclosure sale in this case, defendant Wells Fargo Bank became the

beneficiary of the deed of trust by assignment recorded on October 17, 2012 .  

The plaintiff filed this suit alleging wrongful foreclosure against the HOA, the foreclosure agent,

and seeking quiet title against the Cranesbill Trust and Teal Petals Trust.

Wells Fargo Bank intervened in the case.  It has filed a third party complaint against Cranesbill

and Teal Petals alleging claims for declaratory relief and quiet title.  Cranesbill and Teal Petals filed

counterclaims/crossclaims for quiet title and declaratory relief.   Cranesbill and Teal Petals now moves

for summary judgment.

Prior to the foreclosure sale, the foreclosure agent, Alessi & Koenig, sent the former owner a lien

2
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letter dated June 28, 2011.  A copy of the letter and proof of mailing is attached as Exhibit B.  The notice

of lien was recorded on July 12, 2011.  A copy of the recorded notice of lien is Exhibit C.

On September 15, 2011, the foreclosure agent recorded the notice of default and election to sell

under homeowners association lien.  The notice was also mailed out to interested parties, including Wells

Fargo’s predecessor in interest, DHI Mortgage Company, and MERS.  A copy of the lien and proof of

mailing is attached as Exhibit D.

On May 7, 2012, the foreclosure agent recorded the notice of foreclosure sale.  A copy of the

notice is Exhibit E.  The notice was also mailed out to interested parties, including Wells Fargo’s

predecessor in interest, DHI Mortgage Company, and MERS.  A copy of the proof of mailing is attached

as Exhibit F.

The foreclosure agent caused the notice of sale to be posted on the property and in three locations

within Clark County.   A copy of the affidavit of posting is attached as Exhibit G.

The foreclosure agent also caused the notice of sale to be published in the Nevada Legal News. 

A copy of the affidavit of publication is Exhibit H.

The sale was conducted on July 11, 2012, and was purchased by the 9352 Cranesbill Ct Trust for

$4,900.00 as evidenced by the foreclosure deed, Exhibit A.

On July 27, 2012, the property was transferred by the 9352 Cranesbill Ct Trust to the Teal Petals

Trust.  A copy of this deed is attached as Exhibit I.

Several months later, on October 17, 2012, Wells Fargo became the beneficiary of the deed of

trust.  A copy of the assignment is attached as Exhibit J.

II.  REQUEST FOR JUDICIAL NOTICE

Pursuant to N.R.S. 47.130, plaintiff requests the Court take judicial notice of Exhibits A, B, D,

E, I and J, because they are publicly recorded documents concerning the property's title history.  See

Whitehead v. Nevada Comm'n on Judicial Discipline, 873 P.2d 946, 970 n.35 (Nev. 1994) (allowing,

based on public records, "judicial notice of facts capable of accurate and ready determination by resort

to sources whose accuracy cannot reasonably be questioned").

III.  LEGAL STANDARDS

Summary judgment is appropriate if, after viewing the record in the light most favorable to the

3
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nonmoving party, “no genuine issue of material fact exists, and the moving party is entitled to judgment

as a matter of law.” NRCP 56(c); Wood v. Safeway, Inc., 121 Nev. 724, 730, 121 P.3d 1026, 1030 (2005).

“[T]he nonmoving party is entitled to have the evidence and all reasonable inferences accepted as true.”

Scialabba v. Brandise Const. Co., Inc., 112 Nev. 965, 968, 921 P.2d 928, 930 (1996). The moving party

“bears the initial burden of production to show the absence of a genuine issue of material fact.” Cuzze

v. Univ. and Cmty. Coll. Sys. of Nevada, 123 Nev. 598, 602, 172 P.3d 131, 134 (2007).

IV.  ARGUMENT

A. The Trust Deed has been Extinguished. 

In its decision in the case of SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 130 Nev., Adv.

Op. 75, 334 P.3d 408 (2014), the Nevada Supreme Court stated:

NRS 116.3116 gives a homeowners’ association (HOA) a superpriority lien on an
individual homeowner’s property for up to nine months of unpaid HOA dues.  With
limited exceptions, this lien is “prior to all other liens and encumbrances” on the
homeowner’s property, even a first deed of trust recorded before the dues became
delinquent.  NRS 116.3116(2).  We must decide whether this is a true priority lien such
that its foreclosure extinguishes a first deed of trust on the property and, if so, whether it
can be foreclosed nonjudicially.  We answer both questions in the affirmative and
therefore reverse.

334 P.3d at 409.

At the conclusion of its opinion, the Nevada Supreme Court stated:

NRS 116.3116(2) gives an HOA a true superpriority lien, proper foreclosure of which will
extinguish a first deed of trust.  Because Chapter 116 permits nonjudicial foreclosure of
HOA liens, and because SFR’s complaint alleges that proper notices were sent and
received, we reverse the district court’s order of dismissal.  In view of this holding, we
vacate the order denying preliminary injunctive relief and remand for further proceedings
consistent with this opinion.

334 P.3d at 419. 

Because the facts in the  present case are substantially the same as the facts in  SFR Investments

Pool 1, LLC v. U.S. Bank, N.A., this Honorable Court should reach the same conclusion that the

nonjudicial foreclosure arising from the HOA’s super priority lien extinguished the deed of trust held by

the defendant bank on the date of sale.  As a result, this Court should rule that the deed of trust held by

defendant was extinguished by the HOA’s foreclosure sale.

B. There is a Statutory Conclusive Presumption that the HOA’s Foreclosure Sale was
Properly Conducted.

The detailed and comprehensive statutory requirements for a foreclosure sale are indicative of a

4
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public policy which favors a final and conclusive foreclosure sale as to the purchaser.  See  6 Angels, Inc.

v. Stuart-Wright Mortgage, Inc., 85 Cal. App. 4th 1279, 102 Cal. Rptr. 2d 711 (2011); McNeill Family

Trust v. Centura Bank, 60 P.3d 1277 (Wyo. 2033); In re Suchy, 786 F.2d 900 (9th Cir. 1985); and  Miller

& Starr, California Real Property 3d §10:210.  In the case of SFR Investments Pool 1, LLC v. U.S. Bank,

N.A., 130 Nev., Adv. Op. 75, 334 P.3d 408 (2014), the Court described the non-judicial foreclosure

provisions of NRS Chapter 116 as “elaborate,” and therefore indicative of the public policy favoring the

finality of a foreclosure sale.

Additionally, there is a common law presumption that a foreclosure sale was conducted validly. 

Fontenot v. Wells Fargo Bank, 198 Cal. App. 4th 256, 129 Cal. Rptr. 3d 467 (2011); Moeller v. Lien 25

Cal. App. 4th 822, 30 Cal. Rptr. 2d 777 (1994); Burson v. Capps, 440 Md. 328, 102 A.3d 353 (2014);

Timm v. Dewsnup 86 P.3d 699 (Utah 2003); Deposit Insurance Bridge Bank, N.A. Dallas v. McQueen,

804 S.W. 2d 264 (Tex. App. 1991); Myles v. Cox, 217 So.2d 31 (Miss. 1968); American Bank and Trust

Co v. Price, 688 So.2d 536 (La. App. 1996); Meeker v. Eufaula Bank & Trust, 208 Ga. App. 702, 431

S.E. 2d 475 (Ga. App 1993).

Nevada has a disputable presumption that “the law has been obeyed.”  See NRS 47.250(16).  This

creates a disputable presumption that the foreclosure sale was conducted in compliance with the law. By

statute,  the recitals in the deed are sufficient and conclusive proof that the required notices were mailed

by the HOA.   The foreclosure deed, attached hereto as Exhibit A, recites in part: 

This conveyance is made pursuant to the powers conferred upon Trustee by NRS 116
et seq., and that certain Notice of Delinquent Assessment Lien, described herein. 
Default occurred as set forth ill a Notice of  Default and Election to Sell which was
recorded in the office of the recorder of said county.  All requirements of law regarding
the mailing of copies of notices and the posting and publication of the copies of the
Notice of Sale have been complied with.  Said property was sold by said Trustee at
publication on July 11, 2012 at the place indicated on the Notice of Trustee's Sale.

The controlling statute,  NRS 116.31166, provides in part:

Foreclosure of liens: Effect of recitals in deed; purchaser not responsible for proper
application of purchase money; title vested in purchaser without equity or right of
redemption.
      1.  The recitals in a deed made pursuant to NRS 116.31164 of:
      (a) Default, the mailing of the notice of delinquent assessment, and the recording of
the notice of default and election to sell;
      (b) The elapsing of the 90 days; and
      (c) The giving of notice of sale,
are conclusive proof of the matters recited.

5
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      2.  Such a deed containing those recitals is conclusive against the unit’s former
owner, his or her heirs and assigns, and all other persons. The receipt for the purchase
money contained in such a deed is sufficient to discharge the purchaser from obligation
to see to the proper application of the purchase money.
. . .

(emphasis added)

The recitals in the deed between the foreclosure agent and the purchaser at the foreclosure sale

are conclusive from this statute, NRS116.31166.  The sole exception would be in the case of fraud or

other grounds for equitable relief.  See Shadow Wood Homeownwers Association v. New York

Community Bank, 132 Nev. Ad. Op. 5, 366 P.3d 1105 (2016). 

In addition to the recitals, the exhibits attached to the motion are additional proof that the

notices were served. It is respectfully submitted that this court should find that the foreclosure deed

received by the purchaser at the time it obtained title to the Property is conclusive and sufficient proof

that title is now vested in Teal Petal St. Trust and not subject to attack from the plaintiff or bank.

C. Plaintiff is a bona fide purchaser

Shadow Wood discusses bona fide purchaser in detail.  The many points contained in the

decision can be summarized as:

1.  A bona fide purchaser is without notice of any prior equity.

2.  “The decisions are uniform” that the title of a bona fide purchaser is not affected by any

matter of which he has no notice.

3.  The bona fide purchaser must pay valuable consideration, not “adequate” consideration.

4.  The fact that the foreclosure price may be “low” is not sufficient to put the purchaser on notice

of any alleged defects with the sale.

5.  The fact that the court retains equitable power to void the sale does deprive the purchaser of

bona fide purchaser status.

6.  The time to determine the status of bona fide purchaser is at the time of the sale.  

Death Valley is a bona fide purchaser as a matter of law, and the law must protect its title as to

all matters to which it does not have notice of.

The concept of bona fide purchaser has more application in voluntary sales in which title is

transferred by deed.  In these cases, a purchaser takes subject to any matters which are recorded against

6
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the property.

In HOA foreclosure cases, the  bona fide purchaser doctrine rarely comes into play because all

interests on the property other than prior existing debts and taxes are extinguished by the foreclosure. 

Teal Petal St. Trust would be precluded from bona fide purchaser status in HOA foreclosure cases only 

if there was some irregularity in the sale AND the purchaser knew of the irregularity. 

D.  The bank is not entitled to relief against the bona fide purchaser

Under both the Restatement and Nevada law, the plaintiff and bank have no remedies against Teal

Petal St. Trust in regard to the foreclosure sale because any damages which the plaintiff and bank may

have sustained as a result of an alleged wrongful foreclosure can be compensated with money damages.

 The decision in the case of Shadow Wood Homeownwers Association v. New York Community

Bank, 132 Nev. Adv. Op 5, 366 P.3d 1105 (2016)  has limited application because Shadow Wood dealt

with title divestment of the former owner.  This case, however,  deals with the extinguishment of the

bank’s security interest in the property.   However, because Teal Petal St. Trust is a bona fide purchaser,

the sale cannot be set aside.

 In Shadow Wood, the Supreme Court  referred  to the  Restatement (Third) of Prop.: Mortgages

§ 8.3.  Comment ( b) recognizes that where the property has been purchased by a bona fide purchaser,

“the real estate is unavailable” and that “price inadequacy” may be raised in a suit against the foreclosing

mortgagee for damages.   Comment b states:

On the other hand, where foreclosure is by power of sale, judicial confirmation of the sale
is usually not required and the issue of price inadequacy will therefore arise only if the
party attacking the sale files an independent judicial action.  Typically this will be an
action to set aside the sale; it may be brought by the mortgagor, junior lienholders, or the
holders of other junior interests who are prejudiced by the sale.  If the real estate is
unavailable because title has been acquired by a bona fide purchaser, the issues of
price inadequacy may be raised by the mortgagor or a junior interest holder in a suit
against the foreclosing mortgagee for damages for wrongful foreclosure.  This latter
remedy, however, is not available based on gross price inadequacy alone.  In addition,
the mortgagee must be responsible for a defect in the foreclosure process of the type
described in Comment c of this section. (emphasis added)

A copy of Section 8.3 from the Restatement is attached as Exhibit K.

This authority from the Restatement is consistent with Nevada law and the common law rule that

there is no equity jurisdiction when a party has available to itself an adequate remedy at law.

Back in 1868, the court in Sherman v. Clark 4 Nev. 138 (1868)  stated:

7
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The writ is exclusively an equitable remedy. But equity is chary of its powers; it employs
them only when the impotent or tardy process of the law does not afford that complete and
perfect remedy or protection which the individual may be justly entitled to. When
therefore it is shown that there is a complete and adequate remedy at law, equity will
afford no assistance. “When a party has a remedy at law,” says Mr. Hilliard, “he cannot
come into equity, unless from circumstances not within his control he could not avail
himself of his legal remedy.” (Hill. Inj. sec. 23.) That full compensation can be had at law
is the great rule for withholding the strong arm of the chancellor,” says Mr. Justice
Thompson, in Pusey v. Wright, (31 Penn. 396.) See also Thompson v. Matthews (2 Edw.
Ch. R. 213; 9 Page, 323.) Before refusing its aid upon this ground, however, it must
appear that the legal remedy is complete and adequate to afford the complainant full
redress; but when that fact does appear, equity at once relinquishes all control over
the case, and leaves the party to pursue his legal remedy. (Emphasis added)

Likewise, in the case of Conley v. Chedic 6 Nev. 222 (1870) the court held:

Equity will not take jurisdiction or interpose its powers when there is a full, complete and
adequate remedy in the ordinary course of law; that is, when the wrong complained of
may be fully compensated in damages, which can easily be ascertained, and it is not
shown that a judgment at law cannot be satisfied by execution. (See Sherman v. Clark, 4
Nev. 138.) 

In Turley v. Thomas 31 Nev. 181, 101 P. 568 (1909) the court stated:

Again, in a decision rendered last year, Hills v. McMunn, 232 Ill. 488, 83 N. E. 963, it is
stated: “It is also contended that the case made by the bill and proofs shows no grounds
for the interposition of a court of equity, and that if appellant has any remedy the law will
afford adequate relief.

In State v. Second Judicial District Court 49 Nev. 145, 241 P.317, 43 A.L.R. 1331 (1925), the 

court stated:

As to the contention that pursuant to paragraph 6 the court was authorized to make the
appointment under its general equity jurisdiction, we need only say that where it does not
appear, as in this case, that the plaintiff has no adequate remedy at law, a court of equity
acquires no jurisdiction. 

In Washoe County v. City of Reno 77 Nev. 152, 360 P.2d 602 (1961), the court held that the fact

that the judgment may not be collectable is not an issue to be considered.  The court stated:

During oral argument, counsel for respondents suggested that an action at law would not
be adequate because it could not be enforced by a writ of execution against a county fund.
Whether this be true or not, it is hardly to be supposed that an execution would be
necessary in the event a judgment at law were obtained against the county in this type of
case any more than a contempt proceeding would be required in the event a peremptory
writ of mandamus were issued. In answer to this suggestion however it is necessary to
say only that our concern is with the existence of a remedy and not whether it will
be unproductive in this particular case, Hughes v. Newcastle Mutual Insurance Co., 13
U.C.Q.B. (Ont.) 153, or inconvenient, Gulf Research & Development Co. v. Harrison, 9
Cir., 185 F.2d 457, or ineffectual, United States ex rel. Crawford v. Addison, 22 How.
174, 63 U.S. 174, 16 L.Ed. 304.

In Stewart v. Manget, 132 Fla. 498, 181 So. 370, in affirming an order dismissing a bill
in equity on the ground that the plaintiff had an adequate remedy at law, the Florida

8
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Supreme Court cited with approval the following language from Tampa & G. C. R. Co.
v. Mulhern, 73 Fla. 146, 74 So. 297, 299:

‘The inadequacy of a remedy at law to produce money is not the test of the
applicability of the rule. All remedies, whether at law or in equity,
frequently fail to do that; and to make that the test of equity
jurisdiction would be substituting the result of a proceeding for the
proceeding which is invoked to produce the result. The true test is,
could a judgment be obtained in a proceeding at law, and not, would
the judgment procure pecuniary compensation.’

(Emphasis added)

The rule that equity will not be imposed is consistent with Nevada case law protecting the interests

of a bona fide purchaser.  Any defects in the sale gives the party damaged thereby a claim for money

damages against the foreclosure agent.  The Supreme Court in the Shadow Wood decision repeatedly

stated the rule that the title of a bona fide purchaser will not be disturbed.  This is consistent with the rule

that equity won’t interfere when there is an adequate remedy at law.  

In discussing the bona fide purchaser doctrine the court stated:

A subsequent purchaser is bona fide under common-law principles if it takes the property
“for a valuable consideration and without notice of the prior equity, and without notice
of facts which upon diligent inquiry would be indicated and from which notice would be
imputed to him, if he failed to make such inquiry.” Bailey v. Butner, 64 Nev. 1, 19, 176
P.2d 226, 234 (1947) (emphasis omitted); see also Moore v. De Bernardi, 47 Nev. 33, 54,
220 P. 544, 547 (1923) (“The decisions are uniform that the bona fide purchaser of
a legal title is not affected by any latent equity founded either on a trust,
[e]ncumbrance, or otherwise, of which he has no notice, actual or constructive.”).
Although, as mentioned, NYCB might believe that Gogo Way purchased the property for
an amount lower than the property's actual worth, that Gogo Way paid “valuable
consideration” cannot be contested. Fair v. Howard, 6 Nev. 304, 308 (1871) (“The
question is not whether the consideration is adequate, but whether it is valuable.”); see
also Poole v. Watts, 139 Wash.App. 1018 (2007) (unpublished disposition) (stating that
the fact that the foreclosure sale purchaser purchased the property for a “low price”
did not in itself put the purchaser on notice that anything was amiss with the sale).

 366 P.3d at 1115-6 (emphasis added)

The plaintiff and bank have adduced no evidence that would put Teal Petal St. Trust on any kind

of notice of any type of claim that the bank may have.  The court should therefore find that title is

properly in the name of Teal Petal St. Trust and that the bank’s trust deed has been extinguished.

Also noted in comment b to the Restatement, any claim the bank has is not against Teal Petal St.

Trust but against the foreclosure agent.  This is consistent with the case law. 

In the case of  Moeller v. Lien, 25 Cal. App. 4th 822, 30 Cal. Rptr.  2d 777 (1994), the respondent

allowed a trustee’s sale to go forward even though it had available cash deposits to pay off the loan.  Id.

9
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at 828.  The trial court set aside the sale because “[t]he value of the property was four times the amount

of the debt/sales price.”  Id. at 829.  The Court of Appeals reversed the trial court’s order and stated:

Thus as a general rule, a trustor has no right to set aside a trustee’s deed as against
a bona fide purchaser for value by attacking the validity of the sale.  (Homestead
Savings v. Damiento, supra, 230 Cal. App. 3d at p. 436.)  The conclusive presumption
precludes an attack by the trustor on a trustee’s sale to a bona fide purchaser even though
there may have been a failure to comply with some required procedure which
deprived the trustor of his right of reinstatement or redemption. (4 Miller & Starr,
supra, § 9:141, p. 463; cf. Homestead v. Damiento, supra, 230 Cal. App. 3d at p. 436.) 
The conclusive presumption precludes an attack by the trustor on the trustee’s sale to a
bona fide purchaser even where the trustee wrongfully rejected a proper  tender of
reinstatement by the trustor.  Where the trustor is precluded from suing to set aside
the foreclosure sale, the trustor may recover damages from the trustee.  (Munger v.
Moore (1970) 11 Cal. App. 3d 1, 9, 11 [89 Cal. Rptr. 323].)

Id. at 831-832. (emphasis added)

This holding is consistent with Nevada case law.  The Nevada Supreme Court has repeatedly held

that equity jurisdiction does not exist when there exists an adequate remedy at law which may be

compensated by a judgment for money damages.  Any defects in the sale, and there are none in this case,

which may have damaged any party with an interest in the party may be compensated by money damages

in a claim against the foreclosure agent. 

The plaintiff and bank therefore have no claim for relief which may be granted against the Teal

Petal St. Trust, because it is a bona fide purchaser.

E.   There is no requirement that the foreclosure agent obtain sums to satisfy junior liens. 

There is no authority for the proposition that a foreclosure agent must seek sufficient sums at

foreclosure sale to satisfy the claims of junior lienholders.  This was noted by Judge Pro in Bourne Valley

Court Trust v.Wells Fargo Bank, 80 F. Supp. 3d 1131 (D. Nev. 2015).  The decision addresses

commercial reasonableness and notes that there is no duty to obtain sums in excess of the sums necessary

to satisfy the HOA lien.  The Court stated:

Wells Fargo next argues that even if the HOA foreclosure sale extinguished its first deed
of trust on the property, the HOA foreclosure sale was “commercially unreasonable” and
therefore was void. (Opp'n at 5–7.) Specifically, Wells Fargo argues the HOA foreclosure
sale was not conducted in good faith because “the HOA made no effort to obtain the best
price or to protect either Johnson or Wells Fargo” by selling the property for $4,145.00
when the assessed value of the property was $90,543.00. (Id. at 7.) Bourne Valley replies
that Chapter 116 does not require an HOA foreclosure sale to be commercially reasonable.
Bourne Valley further argues that the inadequacy of the price is not sufficient to void the
HOA foreclosure sale when there is no evidence of fraud, procedural defects, or other
irregularities in the conduct of the sale.

10
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The commercial reasonableness here must be assessed as of the time the sale occurred.
Wells Fargo's argument that the HOA foreclosure sale was commercially unreasonable
due to the discrepancy between the sale price and the assessed value of the property
ignores the practical reality that confronted the purchaser at the sale. Before the Nevada
Supreme Court issued SFR Investments, purchasing property at an HOA foreclosure sale
was a risky investment, akin to purchasing a lawsuit. Nevada state trial courts and
decisions from the United States District Court for the District of Nevada were divided
on the issue of whether HOA liens are true priority liens such that their foreclosure
extinguishes a first deed of trust on the property. SFR Investments, 334 P.3d at 412. Thus,
a purchaser at an HOA foreclosure sale risked purchasing merely a possessory interest in
the property subject to the first deed of trust. This risk is illustrated by the fact that title
insurance companies refused to issue title insurance policies on titles received from
foreclosures of HOA super priority liens absent a court order quieting title. (Mot. to
Remand to State Court (Doc. # 6), Decl. of Ron Bloecker.) Given these risks, a large
discrepancy between the purchase price a buyer would be willing to pay and the assessed
value of the property is to be expected.

Moreover, Wells Fargo does not point to any evidence or legal authority indicating
the Court must void an HOA foreclosure sale because the purchaser bid only a
fraction of the property's assessed value. Wells Fargo does not point to evidence of
fraud or any other procedural defects or other irregularities in the conduct of the
sale that would require the Court to void the sale, or any evidence indicating the
HOA acted in bad faith by selling the property for an amount that would satisfy the
unpaid assessments. Nor does Wells Fargo point to evidence or legal authority
indicating that beyond selling the property to the highest bidder, the HOA was
responsible for protecting Wells Fargo and Johnson's interests in addition to the
homeowners' interests. See Carmen v. S.F. Unified Sch. Dist., 237 F.3d 1026, 1028–31
(9th Cir.2001) (stating that a court need not “comb the record” looking for a genuine issue
of material fact if the party has not brought the evidence to the court's attention) (quotation
omitted)). Thus, no genuine issue of material fact remains as to whether the HOA
foreclosure sale was commercially unreasonable. Under the specific facts presented here,
it was not. (emphasis added)

Id. at 1135-1136.

In the case of BFP v. Resolution Trust Corporation, 511 U.S. 531, 548-49 (1994), the U.S.

Supreme Court explained why the fair market value of a property sold at foreclosure or a “forced sale” 

is in fact the price said at the foreclosure sale:

...the fact that a piece of property is legally subject to forced sale, like any other fact
bearing upon the property’s use or alienability, necessarily affects its worth.  Unlike most
other legal restrictions, however, foreclosure has the effect of completely redefining the
market in which the property is offered for sale; normal free-market rules of exchange are
replaced by the far more restrictive rules governing forced sales.  Given this altered
reality, and the concomitant inutility of the normal tool for determining what property is
worth (fair market value), the only legitimate evidence of the property’s value at the time
it is sold is the foreclosure-sale price itself.

This BFP case is also cited in Restatement (Third) of Prop.: Mortgages § 8.3.

 The court should first consider that the Shadow Wood case was not an HOA lien extinguishment

case.  In Shadow Wood, the property owner was trying to set aside the foreclosure sale.  Next, the
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position taken by most bank counsel ignores the requirement, set forth more than once in the Shadow

Wood case, that there must be evidence of fraud, unfairness or oppression.  

As demonstrated by the authorities cited above, the plaintiff and bank’s remedy for a wrongful

foreclosure would be a claim for money damages against the foreclosure agent because Teal Petal St.

Trust is a bona fide purchaser.

F.  The defendant’s inactions must be viewed by the court

The Supreme Court in both SFR and Shadow Wood noted that the defendant banks were

responsible for their own damages.  In SFR Investments Pool 1 v. U.S. Bank 130 Nev. Adv. Op. 75, 334

P.3d 408 (2014)  the court said not once, but twice, that the price paid at the foreclosure sale was not an

issue because the bank could simply have paid the super priority amount to preserve its interest in the

property.   The Court stated at page 414:

U.S. Bank's final objection is that it makes little sense and is unfair to allow a relatively
nominal lien—nine months of HOA dues—to extinguish a first deed of trust securing
hundreds of thousands of dollars of debt. But as a junior lienholder, U.S. Bank could have
paid off the SHHOA lien to avert loss of its security; it also could have established an
escrow for SHHOA assessments to avoid having to use its own funds to pay delinquent
dues. 1982 UCIOA § 3116 cmt. 1; 1994 & 2008 UCIOA § 3–116 cmt. 2. The inequity
U.S. Bank decries is thus of its own making and not a reason to give NRS 116.3116(2)
a singular reading at odds with its text and the interpretation given it by the authors
and editors of the UCIOA. (emphasis added)

The Court also stated at page 418:

U.S. Bank further complains about the content of the notice it received. It argues that due
process requires specific notice indicating the amount of the superpriority piece of the lien
and explaining how the beneficiary of the first deed of trust can prevent the superpriority
foreclosure sale. But it appears from the record that specific lien amounts were stated in
the notices, ranging from $1,149.24 when the notice of delinquency was recorded to
$4,542.06 when the notice of sale was sent. The notices went to the homeowner and other
junior lienholders, not just U.S. Bank, so it was appropriate to state the total amount of
the lien. As U.S. Bank argues elsewhere, dues will typically comprise most, perhaps even
all, of the HOA lien. See supra note 3. And from what little the record contains,
nothing appears to have stopped U.S. Bank from determining the precise
superpriority amount in advance of the sale or paying the entire amount and
requesting a refund of the balance. Cf. In re Medaglia, 52 F.3d 451, 455 (2d Cir.1995)
(“[I]t is well established that due process is not offended by requiring a person with actual,
timely knowledge of an event that may affect a right to exercise due diligence and take
necessary steps to preserve that right.”). (Emphasis added)

In the case of Shadow Wood Homeownwers Association v. New York Community Bank, 132

Nev. Ad. Op. 5, 366 P.3d 1105  (2016), the Supreme Court stated other ways that a bank could protect

itself. 
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 Against these inconsistencies, however, must be weighed NYCB's (in)actions. The NOS
was recorded on January 27, 2012, and the sale did not occur until February 22, 2012.
NYCB knew the sale had been scheduled and that it disputed the lien amount, yet it did
not attend the sale, request arbitration to determine the amount owed, or seek to enjoin the
sale pending judicial determination of the amount owed. The NOS included a warning as
required by NRS 116.311635(3)(b):
. . . .

366 P.3d at 1114

The court in the Shadow Wood case also noted in footnote 7:

Consideration of harm to potentially innocent third parties is
especially pertinent here where NYCB did not use the legal remedies
available to it to prevent the property from being sold to a third party,
such as by seeking a temporary restraining order and preliminary
injunction and filing a lis pendens on the property. See NRS 14.010;
NRS 40.060. Cf. Barkley's Appeal. Bentley's Estate, 2 Monag. 274, 277
(Pa.1888) (“In the case before us, we can see no way of giving the
petitioner the equitable relief she asks without doing great injustice to
other innocent parties who would not have been in a position to be injured
by such a decree as she asks if she had applied for relief at an earlier
day.”). (emphasis added)

The bank had remedies available to it to protect its interests before the foreclosure sale and failed

to avail itself of these remedies.  It cannot now seek relief from this court, especially when it has failed

to demonstrate fraud, oppression or unfairness.

 G.   Shadow Wood’s limited application supports judgment in the purchaser’s favor

The so called “20%” rule from the Restatement stated in Shadow Wood has no application in this

case because Death Valley is a bona fide purchaser, there are no irregularities regarding the sale, and if

there were any irregularities, equity would not interfere because the party harmed would have a claim

against the foreclosing agent.  However, because the price paid is raised as an issue, Death Valley will

address it  here and show that it has no application without a showing of “fraud, oppression or unfairness

as accounts for and brings about the inadequacy of price”. 

In three instances before the court’s reference to the Restatement in the Shadow Wood case, the

Court reiterates, without contradiction or criticism, the standard that a foreclosure sale will not be set

aside absent fraud, oppression or unfairness which results in an inadequate sales price.  

The first citation to the fraud, oppression or unfairness standard specifically reaffirms the

standards as set forth in both the  Long and Golden cases.  The court’s first reference to the standard was:

Shadow Wood and Gogo Way maintain that, under NRS 116.31166, recitals such as these
bar any post-sale challenge regardless of basis, whether it disputes the HOA's compliance

13
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with the statutory default, notice, and timing requirements or, as here, seeks to set aside
the sale for equity-based reasons. If true, this interpretation would call into question this
court's statement in Long v. Towne, that a common-interest community association's
nonjudicial foreclosure sale may be set aside, just as a power-of-sale foreclosure sale may
be set aside, upon a showing of grossly inadequate price plus “fraud, unfairness, or
oppression.” 98 Nev. at 13, 639 P.2d at 530 (citing Golden v. Tomiyasu, 79 Nev. 503, 514,
387 P.2d 989, 995 (1963) (stating that, while a power-of-sale foreclosure may not be set
aside for mere inadequacy of price, it may be if the price is grossly inadequate and there
is “in addition proof of some element of fraud, unfairness, or oppression as accounts for
and brings about the inadequacy of price” (internal quotation omitted))).

366 P.3d at 1110.

The second reference reaffirms the court’s equitable power to set aside a foreclosure sale in the

limited instances when an inadequate price is accompanied by fraud, oppression or unfairness, and cites

the Nevada and California case law that discusses these requirements: 

While not directly addressing the preemption argument Shadow Wood and Gogo Way
make as to NRS 116.31166, our post-NRS 107.030(8) cases reaffirm that courts retain the
power, in an appropriate case, to set aside a defective foreclosure sale on equitable
grounds. See Golden v. Tomiyasu, 79 Nev. at 514, 387 P.2d at 995 (adopting the
California rule that “inadequacy of price, however gross, is not in itself a sufficient
ground for setting aside a trustee's sale legally made; there must be in addition proof
of some element of fraud, unfairness, or oppression as accounts for and brings about
the inadequacy of price” (quoting Oller v. Sonoma Cty. Land Title Co., 137 Cal.App.2d
633, 290 P.2d 880, 882 (Cal.Ct.App.1955))); McLaughlin v. Mut. Bldg. & Loan Ass'n, 57
Nev. 181, 191, 60 P.2d 272, 276 (1936) (noting that, in the context of an action to recover
possession of a property after a trustee sale, “[h]ad the conduct of the trustee and
respondent, in connection with the sale, been accompanied by any actual fraud, deceit, or
trickery, a more serious question would be presented”); see also Nev. Land & Mortg. Co.
v. Hidden Wells Ranch, Inc., 83 Nev. 501, 504, 435 P.2d 198, 200 (1967) (“In the proper
case, the trial court may set aside a trustee's sale upon the grounds of fraud or
unfairness.”). And, cases elsewhere to have addressed comparable conclusive-or
presumptive-effect recital statutes confirm that such recitals do not defeat equitable relief
in a proper case; rather, such recitals are “conclusive, in the absence of grounds for
equitable relief.” Holland v. Pendleton Mortg. Co., 61 Cal.App.2d 570, 143 P.2d 493, 496
(Cal.Ct.App.1943) (emphasis added); see Bechtel v. Wilson, 18 Cal.App.2d 331, 63 P.2d
1170, 1172 (Cal.Ct.App.1936) (distinguishing between a challenge to the sufficiency of
pre-sale notice, which was precluded by the conclusive recitals in the deed, and an
equity-based challenge based upon the alleged unfairness of the sale); compare 1 Grant
S. Nelson, Real Estate Finance Law, supra, § 7:23, at 986–87 (“After a defective power
of sale foreclosure has been consummated, mortgagors and junior lienholders in virtually
every state have an equitable action to set aside the sale.”) (footnotes omitted), with id. §
7:22, at 980–82 (noting that “[m]any states have attempted to enhance the stability of
power of sale foreclosure titles by enacting a variety of presumptive statutes ”), and 6
Baxter Dimaway, Law of Distressed Real Estate, § 64:161 (2015) (noting that a trustee's
deed recital can be overcome on a showing of actual fraud).

366 P.3d at 1110.

The third reiteration of the standard is in the paragraph immediately before the reference to the

Restatement.  The court, having twice stated the standards of an inadequate price as the result of fraud,
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oppression and unfairness, therein begins its review of these standards.  The first element reviewed is the

standard for inadequate price, which contains a limited reference to the Restatement. The reference to the

Restatement must therefore be read in context with the prior paragraph which is the beginning of the

court’s analysis of each of the elements required for the court to invoke its equitable powers.  The full,

two paragraph citation reads:

The question remains whether NYCB demonstrated sufficient grounds to justify the
district court in setting aside Shadow Wood's foreclosure sale on NYCB's motion for
summary judgment. Breliant v. Preferred Equities Corp., 112 Nev. 663, 669, 918 P.2d
314, 318 (1996) (stating the burden of proof rests with the party seeking to quiet title in
its favor). As discussed above, demonstrating that an association sold a property at
its foreclosure sale for an inadequate price is not enough to set aside that sale; there
must also be a showing of fraud, unfairness, or oppression. Long, 98 Nev. at 13, 639
P.2d at 530. 

NYCB failed to establish that the foreclosure sale price was grossly inadequate as a
matter of law. NYCB compares Gogo Way's purchase price, $11,018.39, to the amount
NYCB bought the property for at its foreclosure sale, $45,900.00. Even using NYCB's
purchase price as a comparator, and adding to that sum the $1,519.29 NYCB admits
remained due on the superpriority lien following NYCB's foreclosure sale, Gogo Way's
purchase price reflects 23 percent of that amount and is therefore not obviously
inadequate. See Golden, 79 Nev. at 511, 387 P.2d at 993 (noting that even where a
property was “sold for a smaller proportion of its value than 28.5%,” it did not justify
setting aside the sale); see also Restatement (Third) of Prop.: Mortgages § 8.3 cmt. b
(1997) (stating that while “[g]ross inadequacy cannot be precisely defined in terms
of a specific percentage of fair market value[, g]enerally ... a court is warranted in
invalidating a sale where the price is less than 20 percent of fair market value and,
absent other foreclosure defects, is usually not warranted in invalidating a sale that
yields in excess of that amount”). (emphasis added)

366 P.3d at 1112

A examination of the Restatement shows that the entirety of comment b to section 8.3 actually

favors the purchaser’s position because it is specific to legal proceedings occurring post foreclosure when

a bona fide purchaser acquires title to the real property.  

A portion of comment a to Section 8.3 notes that “close judicial scrutiny of the sale price is more

justifiable when the price is being employed to calculate the amount of a deficiency judgment context.”

The “Reporters’ Note” portion of the Restatement contained on page 590 states in part:
All jurisdictions take the position that mere inadequacy of the foreclosure sale price, not
accompanied by other defects in the foreclosure process, will not automatically invalidate
a sale. (case citations omitted)

The Shadow Wood case cites to the case of Golden v. Tomiyasu 79 Nev. 503, 387 P.2d 989

(1963).  The Golden case and the Shadow Wood case both cite to the case of Oller v. Sonoma County

Land Title Company 137 Cal. App 2d 633, 290 P.2d 880 (1955).  Both the Golden case and the Oller case
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cite to the case of Schroeder v. Young, 161 U.S. 334, 16 S. Ct. 512, 40.L .Ed 721 (1896).  The U.S.

Supreme Court cited examples of irregularities which may affect the sale. The court stated:

‘While mere inadequacy of price has rarely been held sufficient in itself to justify setting
aside a judicial sale  of property, courts are not slow to seize upon other circumstances
impeaching the fairness of the transaction as a cause for vacating it, especially if the
inadequacy be so gross as to shock the conscience. If the sale has been attended by any
irregularity, as if several lots have been sold in bulk where they should have been sold
separately, or sold in such manner that their full value could not be realized; if bidders
have been kept away; if any undue advantage has been taken to the prejudice of the owner
of the property, or he has been lulled into a false security; or if the sale has been
collusively or in any other manner conducted for the benefit of the purchaser, and the
property has been sold at a greatly inadequate price,-the sale may be set aside, and the
owner may be permitted to redeem.’ 

The requirements for relief from a foreclosure sale when the property has been purchased by a

third party in the Restatement, as well as Shadow Wood, Long and Golden is inadequacy of the price, and

fraud, oppression and unfairness causing the inadequacy of price.  At no time in the Shadow Wood

opinion did court use any language to question the validity of the standards or overturn the court’s prior

rulings.

Many bank attorneys are selectively citing the 20% language of the Restatement cited by the court

in Shadow Wood to argue that sales price alone is sufficient to set aside the sale.  However, on March

18, 2016, the Supreme Court issued an unpublished decision in the case of Centeno v. JPMorgan Chase

Bank, docket no. 67365.  A copy of the decision is attached as Exhibit L.  The case involved the denial

of an injunction based on the Supremacy Clause and because of  a commercially unreasonable sales price. 

The Supreme Court addressed the commercially reasonable argument, stating:

....Similarly, this court’s reaffirmation in Shadow Wood Homeownwers Association v.
New York Community Bank, 132 Nev. Ad. Op. 5,         P.3d              (2016) , that a low
sales price is not a basis for voiding a foreclosure sale absent “fraud, unfairness, or
oppression,” undermines the second basis for the district court’s decision.

Here, the  defendant has failed to show any instances of fraud, oppression or unfairness in regard

to the foreclosure sale.  Absent any showing of fraud, oppression or unfairness, there are no grounds to

set aside the foreclosure sale or declare that the deed of trust has survived the sale.  The motion for

summary judgment should be granted in favor of Teal Petal St. Trust.

Here, the plaintiff and bank have failed to show any instances of fraud, oppression or unfairness

in regards to the foreclosure sale.  Absent any showing of fraud, oppression or unfairness, there are no

grounds to set aside the foreclosure sale or declare that the deed of trust has survived the sale.  The
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motion for summary judgment should be granted in favor of Teal Petal St. Trust.

G. Plaintiff Venise Aberland should be ordered to reimburse Teal Petal St. Trust for property
insurance, taxes and HOA dues. 

On July 22, 2015, an order was entered requiring Plaintiff Venise Aberlard to pay the property

insurance, taxes and HOA dues if she is to continue occupying the property.  The annual property

insurance is $1,400.00; the annual property taxes are $1,845.00, the annual HOA dues are $744.00. 

Additionally, while occupying the property, Plaintiff Venise Aberlard has caused 9352 Cranesbill Trust

and/or Teal Petals St. Trust to incur approximately $2,000.00 in HOA violations.  Although ordered,

Plaintiff Venise Aberlard has not paid anything while continuing to occupy the property. 

9352 Cranebill Ct. Trust, Teal Petal St. Trust’s predecessor, acquired title to the property on July

18, 2012.  At this point, more than 5.5 years later, plaintiff owes Teal Petal St. Trust $21,939.50 plus

$2,000.00 in HOA violations, for a total of $23,939.50.  Teal Petal St. Trust judgment in said amount.

V.  CONCLUSION

The HOA’s foreclosure sale extinguished both the defendant’s deeds  of trust, and its interest in

the subject property.  As conclusively evidenced by the recitals in the foreclosure deed, the HOA’s

foreclosure sale complied with all requirements of Nevada law. The recitals are supported by

documentation to show the notices went out.    The plaintiff and bank have not produced any evidence

to show that Teal Petal St. Trust is not a bona fide purchaser, and has failed to demonstrate any fraud,

oppression or unfairness to justify setting aside the foreclosure sale.

 Accordingly, it is respectfully requested that this Court enter an order granting Teal Petal St.

Trust’s motion for summary judgment and quieting title to the Property in the name of Teal Petal St.

Trust, free and clear of all liens and encumbrances and forever enjoining plaintiff and bank from asserting

any estate, title, right, interest, or claim to the property adverse to Teal Petal St. Trust.

Dated: January 31, 2018
GEISENDORF & VILKIN, PLLC

/s/ Charles L. Geisendorf                
Charles L. Geisendorf, Esq. (6985)
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Certificate of Service

I hereby certify that on January 31, 2018, I served the following document(s):

A copy of the preceding Motion for Summary Judgment.

# By Electronic Transmission: by transmitting the document to the parties registered to
receive service for this case via this Court’s mandatory e-service system.

/s/ Charles L. Geisendorf                                 
An employee of Geisendorf & Vilkin, PLLC
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IN THE SUPREME COURT OF THE STATE OF NEVADA 

MARTIN CENTENO, 
Appellant, 
vs. 
JP MORGAN CHASE BANK, N.A., 
Respondent.  

No. 67365 

FILED 
MAR 1 8 2016 

 

 

TRACE K LINDEMAN 
CLERK OF SUPREME COURT 

BY 
DEPUTY CLERK 

ORDER VACATING AND REMANDING 

This is a pro se appeal from a district court order denying a 

motion for a preliminary injunction in a quiet title action. Eighth Judicial 

District Court, Clark County; Kathleen E. Delaney, Judge. 

The district court denied appellant's request for a preliminary 

injunction, reasoning that appellant lacked a likelihood of success on the 

merits of his quiet title claim because (1) the Supremacy Clause prevented 

the HOA foreclosure sale from extinguishing respondent's deed of trust, 

which secured a federally insured loan; and (2) the purchase price at the 

HOA sale was commercially unreasonable. 

Having considered the parties' arguments that were made in 

district court, see Old Aztec Mine, Inc. v. Brown, 97 Nev. 49, 52, 623 P.2d 

981, 983 (1981), we conclude that the district court underestimated 

appellant's likelihood of success on the merits and therefore abused its 

discretion in denying injunctive relief) See Boulder Oaks Cmty. Ass'n v. B 

& J Andrews Enters., LLC, 125 Nev. 397, 403, 215 P.3d 27, 31(2009) 

(recognizing that a district court may abuse its discretion in denying 

SUPREME COURT 
OF 

NEVADA 

'We disagree with respondent's suggestion that this appeal is moot, 
as appellant's request for injunctive relief sought more than to simply 

prevent respondent from selling the subject property at foreclosure. 

(0) 1947A e 
- 0072 
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/ 	fres.sin  
Hardesty 

J. 

,J. 

injunctive relief if its decision is based on an error of law). In particular, 

the district court summarily based its Supremacy Clause analysis on non-

binding, non-uniform precedent. Compare Washington & Sandhi11 

Homeowners Ass'n v.• Bank of Am., 2014 WL 4798565, at *6 (D. Nev. Sept. 

25, 2014), with Freedom Mortg. Corp. v. Las Vegas Dev. Grp., 106 F. Supp. 

3d 1174, 1183-86 (D. Nev. 2015). 2  Similarly, this court's reaffirmation in 

Shadow Wood Homeowners' Ass'n v. New York Community Bancorp, Inc., 

132 Nev., Adv. Op. 5, P.3d (2016), that a low sales price is not a 

basis for voiding a foreclosure sale absent "fraud, unfairness, or 

oppression," undermines the second basis for the district court's decision. 

Accordingly, we 

ORDER the judgment of the district court VACATED AND 

REMAND this matter to the district court for proceedings consistent with 

this order. 

cc: Hon. Kathleen E. Delaney, District Judge 
Martin Centeno 
Smith Larsen & Wixom 
Ballard Spahr, LLP 
Eighth District Court Clerk 

2We recognize that the Freedom Mortgage decision was not issued 

until after the district court entered the order being challenged in this 

appeal. 
SUPREME COURT 

OF 

NEVADA 	 2 
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DECLARATION OF IYAD HADDAD IN SUPPORT OF  

MOTION FOR SUMMARY JUDGMENT 

 
 1. I, Iyad “Eddie” Haddad, declare as follows:  

 2. I am the person most knowledgeable for 9352 Cranesbill Trust, Teal Petals St. 

Trust and Iyad Haddad, Defendants in Venise Abelard vs. 9352 Cranesbill Trust, which is now 

pending in the Eighth Judicial District Court, as Case No. A-12-671509-C.  

 3. This Declaration is made based on my own personal knowledge and in support of 

9352 Cranesbill Trust and Iyad Haddad’s Motion for Summary Judgment. 

 4. 9352 Cranesbill Trust is the owner of the real property commonly known as 9352 

Cranesbill Ct., Las Vegas, Nevada (“the Property”). 

 5.   The Property was originally sold to 9352 Cranesbill Trust at the HOA foreclosure 

sale conducted on July 11, 2012 as evidenced by the foreclosure deed recorded on July 18, 2012.  

 6.   In July 2012, Cranesbill transferred title by grant deed to the Teal Petals St. Trust. 

 7.   The foreclosure deed reflects that valuable consideration in the sum of $4,900.00  

was paid for the property. 

 8.   9352 Cranesbill Trust’s title stems from a foreclosure deed arising from a 

delinquency in assessments due from the former owner to the Fort Apache Square Homeowners 

Association pursuant to NRS Chapter 116. 

 9.   Prior to and at the time of the foreclosure sale, there was nothing recorded in the 

public record to put me on notice of any claims or notices that any portion of the lien had been 

paid. 

 10.   Prior to and at the time of the foreclosure sale, there is no way for myself or any 

other potential bidder at the foreclosure sale to research if the notices were sent to the proper 

parties at the proper address.  I, and other potential bidders are forced to rely only on the 
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professional foreclosure agent to have obtained a trustee’s sale guarantee issued by a local title 

and escrow company and to serve the notices upon the parties who are entitled to notice. 

           11.  As a result of the limited information available to myself and other potential 

bidders at foreclosure sale, I, on behalf of 9352 Cranesbill Trust and Teal Petals St. Trust, am a 

bona fide purchaser of the property, for value, without notice of any claims on the title to the 

property or any alleged defects in the sale itself. 

 12.   At no time prior to the foreclosure sale did I receive any information from the 

HOA or the foreclosure agent about the property or the foreclosure sale. 

 13.   Neither myself or anyone associated with 9352 Cranesbill Trust or Teal Petals St. 

Trust, have any affiliation with the HOA board or the foreclosure agent. 

 14. On July 22, 2015, an order was entered requiring Plaintiff Venise Aberlard to pay 

the property insurance, taxes and HOA due if she is to continue occupying the property.  The 

annual property insurance is $1,400.00; the annual property taxes are $1,845.00, the annual HOA 

dues are $744.00.  Additionally, while occupying the property, Plaintiff Venise Aberlard has 

caused 9352 Cranesbill Trust and/or Teal Petals St. Trust to incur approximately $2,000.00 in 

HOA violations.  Although ordered, Plaintiff Venise Aberlard has not paid anything while 

continuing to occupy the property.  

 I declare under penalty of perjury that the foregoing is true and correct. 

 Executed on January 31, 2018. 

  

       ______________________________ 
        Iyad “Eddie” Haddad  
 

DocuSign Envelope ID: F72E4D1D-9297-4406-A3BE-142682C23454

APP000466



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

MICHAEL F. BOHN, ESQ.
Nevada Bar No.: 1641
mbohn@bohnlawfirm.com 
LAW OFFICES OF 
MICHAEL F. BOHN, ESQ., LTD. 
2260 Corporate Circle, Suite 140
Henderson, Nevada  89074
(702) 642-3113 / (702) 642-9766 FAX

Attorney for appellant

SUPREME COURT 

STATE OF  NEVADA 

9352 CRANESBILL TRUST; TEAL
PETALS ST. TRUST; AND IYAD
HADDAD,

                      Appellants,

vs.

WELLS FARGO  BANK, N.A.,

                     Respondents.

CASE NO.: 76017
 

 

JOINT  APPENDIX 2

Michael F. Bohn, Esq.
Law Office of Michael F. Bohn, Esq., Ltd. 
2260 Corporate Circle, Suite 140
Henderson, Nevada  89074
(702) 642-3113/ (702) 642-9766 FAX

Attorney for Appellants 

          Jeffrey Willis
Erica J. Stutman
Daniel S. Ivie
SNELL &WILMER
3883 Howard Hughes Pky Ste1100
Las Vegas, Nevada 8919

Attorney for Respondent

i

Electronically Filed
Jan 28 2019 11:40 a.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 76017   Document 2019-04211

mailto:mbohn@bohnlawoffice.com


1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

INDEX TO APPENDIX 2

Document Appendix Bates Stamp

Appendix of Exhibits to Motion for Summary Judgment 2 APP000238

Motion for Summary Judgment 2 APP000394

ALPHABETICAL INDEX TO JOINT APPENDIXES

Document Appendix Bates Stamp

Amended Complaint for Declaratory Relief, Damages, Violations of
the FDCPA, Fraud and Demand for Jury Trial

1 APP000059

Answer to Amended Complaint and Counterclaim 1 APP000089

Answer to Defendant Haddad and 9352 Cranesbill Trusts'
Counterclaim

1 APP000095

Answer to Second Amended Complaint 1 APP000158

Answer and Counterclaim 1 APP000050

Answer and Counterclaim 1 APP000044

Answer to Complaint 1 APP000028

Appendix of Exhibits to Motion for Summary Judgment 2 APP000238

Complaint for Declaratory Relief, Damages, Wrongful Foreclosure,
Violations of the FDCPA, Negligence, Fraud and Demand for Jury
Trial

1 APP000001

Findings of Fact, Conclusions of Law and Order Granting Wells
Fargo Bank, N.A.'s Motion for Summary Judgment

3 APP000600

Fort Apache Square Homeowners Association and Alessi & Koenig,
LLC's Answer to Wells Fargo Bank, N.A.'s Cross-Claim

1 APP000120

Motion for Summary Judgment 2 APP000394

Notice of Entry of Order Denying Motion for Reconsideration 3 APP000725

Notice of Appeal 3 APP000619

Notice of Entry of Findings of Fact, Conclusions of Law and Order
Granting Wells Fargo Bank, N.A.'s Motion for Summary Judgment

3 APP000608

Notice of Entry of Order 3 APP000731

Opposition to Wells Fargo Bank, N.A. s Motion for Summary
Judgment

3 APP000490

Opposition to Plaintiff s Motion for Reconsideration of Summary
Judgment Against Venise Abelard or, in the Alternative, for
Amendment of Judgment

3 APP000716

ii



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Order Denying Motion for Reconsidration 3 APP000723

Order Granting motion for NRCP 54(b) Certification 3 APP000729

Plaintiff's Opposition to Defendants Iyad Haddad's Motion for
Summary Judgment and Joinder to Wells Fargo Bank, N.A.'s
Opposition to Motion for Summary Judgment

3 APP000507 

Plaintiff's Motion for Reconsideration of Summary Judgment
Against Venise Abelard or, in the Alternative, for Amendment of
Judgment

3 APP000632

Recorder's Transcript of Motions for Summary Judgment Heard on
March 6,2018

3 APP000621

Reply in Support of Motion for Summary Judgment 3 APP000564

Reply to Counterclaim 1 APP000055

Second Amended Complaint for Declaratory Relief, Damages,
Violations of the FDCPA, Fraud and Demand for Jury Trail

1 APP000140

Summons - Las Vegas Association Management LLC 1 APP000024

Summons - Mesa Management 1 APP000022

Summons - Iyad Haddad 1 APP000020

Summons - Fort Apache Square Homeowners Association 1 APP000018

Summons - Alessi & Koenig LLC 1 APP000016

Summons - Nevada Association Services 1 APP000026

Wells Fargo Bank, N.A's Motion for Summary Judgment 1 APP000216

Wells Fargo Bank, N.A.'s Opposition to Motion for Summary
Judgment

3 APP000467

Wells Fargo Bank, N.A.'s Reply In Support of Motion for Summary
Judgment

3 APP000549

Wells Fargo Bank, N.A.'s Answer In Intervention to 9352 Cranesbill
Trust's Counterclaim and Wells Fargo Bank, N.A.'s Counterclaims,
Cross-Claims

1 APP000099 

Wells Fargo Bank, N.A.'s Supplemental Request for Judicial Notice 1 APP000164

iii



4832-9211-4523

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Sn
el

l &
 W

ilm
er

L.
L.

P.
 

L
A

W
 O

F
F

IC
E

S
 

3
8

8
3

 H
o

w
ar

d
 H

u
gh

es
 P

ar
kw

ay
, 

S
u

it
e 

1
1

0
0

 
L

as
 V

eg
as

, 
N

ev
ad

a 
 8

9
1

6
9

 
7

0
2

.7
8

4
.5

2
0

0
 

DISTRICT COURT

CLARK COUNTY, NEVADA

VENISE ABELARD,

Plaintiff,

vs. 

9352 CRANESBILL TRUST; FORT APACHE 
SQUARE HOMEOWNERS ASSOCIATION; 
MESA MANAGEMENT, LAS VEGAS 
ASSOCIATION MANAGEMENT, LLC; 
BENCHMARK ASSOCIATION SERVICES; 
IYAD HADDAD, an individual; ALESSI & 
KOENIG, LLC; NEVADA ASSOCIATION 
SERVICES and DOES Ithrough X and ROE 
COMPANIES I through X, inclusive, 

Defendants.

Case No. A-12-671509-C 

Dept. VII 

APPENDIX OF EXHIBITS TO 
MOTION FOR SUMMARY 
JUDGMENT

And all related Parties and Actions. 

/ / / 

/ / /

/ / /

Amy F. Sorenson, Esq. 
Nevada Bar No. 12495 
Jeffrey Willis, Esq.
Nevada Bar No. 4797 
Erica J. Stutman, Esq. 
Nevada Bar No. 10794
Daniel S. Ivie, Esq. 
Nevada Bar No. 10090 
SNELL & WILMER L.L.P.
3883 Howard Hughes Parkway, Suite 1100
Las Vegas, NV 89169 
Telephone:  (702) 784-5200 
Facsimile:  (702) 784-5252 
asorenson@swlaw.com
jwillis@swlaw.com
estutman@swlaw.com
divie@swlaw.com

Attorneys for Intervenor Wells Fargo Bank, N.A. 

Case Number: A-12-671509-C

Electronically Filed
1/31/2018 3:36 PM
Steven D. Grierson
CLERK OF THE COURTCLERK OF THE COURT
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Intervenor Wells Fargo Bank, N.A. (“Wells Fargo”), by and through its counsel, the law 

firm of Snell & Wilmer L.L.P., files this Appendix of Exhibits to their Motion for Summary 

Judgment filed concurrently herewith.  
 

Dated this 31st day of January, 2018.  SNELL & WILMER L.L.P. 

 By: /s/ Daniel S. Ivie  
Amy F. Sorenson, Esq.  
Jeffrey Willis, Esq. 
Erica J. Stutman, Esq. 
Daniel S. Ivie, Esq. 
3883 Howard Hughes Parkway, Suite 1100 
Las Vegas, Nevada  89169 
Attorneys for Intervenor 
Wells Fargo Bank, N.A. 
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EXHIBITS 

Description Ex. No. Page Nos. 
Deposition transcript of I. Haddad, as representative of Teal Petals 1 001-004

Deposition transcript of I. Haddad, as representative of Cranesbill 2 005-009

Deposition transcript of V. Abelard 3 010-032

10/5/2011 Letter from Alessi & Koenig to V. Abelard 4 033 

Deposition transcript of T. Wozniak 5 034-038

Deposition transcript of M. Endelman 6 039-052

10/7/2011 Check transaction detail 7 053 

10/7/2011 Check transaction detail 8 054 

2/13/2012 Check transaction detail 9 055 

5/24/2012 Check transaction detail 10 056 

6/20/2012 Duplicate check stub 11 057 

6/3/2016 Deposition transcript of D. Alessi 12 058-063

Notice of Default and Election to Sell under HOA lien 13 064-068

Notice of Trustee’s Sale 14 069-072

5/30/2012 Letter from V. Abelard to Alessi & Koenig 15 073 

Fax cover letter from Alessi & Koenig to V. Abelard re Account 

Breakdown & Ledger 

16 074-077

Prior Management Company Ledger 17 078 

6/8/2016 Deposition transcript of D. Alessi 18 079-083

Appraisal Report of S. Dugan 19 084-108

Marchai Decision and Order 20 109-123

Order in Design 3.2 LLC v. Bank of New York Mellon 21 124-131
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CERTIF'ICATE OF' SERVICE

I, the undersigned, declare under penalty of perjury, that I am over the age of eighteen (18)

years, and I am not a party to, nor interested in, this action. On this date, I caused to be served a

true and correct copy of the foregoing APPENDIX OF EXHIBITS TO MOTION FOR

SUMMARY JUDGMENT by the method indicated:

X U. S. Mail

U.S. Certified Mail

Federal Express

X Electronic Service

E-mail

and addressed to the following:

Via Electronic Service Via Electronic Service

Charles L. Geisendorf, Esq. Debra A. Bookout, Esq.
GEISENDORF & VILKIN, PLLC Dan L. Wulz, Esq.
2470 St. Rose Parkway, Suite 309 LEGAL AID CENTER OF SOUTHERN
Henderson, Nevada 89074 NEVADA, [NC.
Attorney þr Defendants/Counterclaimants 725 E. Charleston Blvd.
Iyad Haddad and 9352 Cranesbill Trust Las Vegas, Nevada 89101

Attorney for P laintiff Venis e Abelar d

Via Electronic Service Via Electronic Service

Steven T.Loizzi, Jr., Esq.
9500 V/. Flamingo Road, Suite 204
Las Vegas, NV 89147
Attorneys for Alessi Koenig, LLC

Via U.S. Mail

Office of the Attorney General
Attn: Gina Long
555 E. Washington Ave.
Suite 3900
Las Vegas, NV 89101

DATED this 31st day of January, 2018.

James W. Pengilly, Esq.
Elizabeth B. Lowell, Esq.
PENGILLY LAW FIRM
1995 Village Center Cir. Suite 190
Las Vegas, NV 89134
Attorneys þr Fort Apache Square HOA

/s/ Gavlene Kim
An employee of Snell & Wilmer t.l.p
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2 

3 

4 VENISE ABELARD, 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

) 
) 

5 Plaintiff, )Case No. 
)A-12-671509-C 

6 vs. ) Dept. No. 
) VII 

7 9352 CRANESBILL TRUST; FORT ) 
APACHE SQUARE HOMEOWNERS ) 

8 ASSOCIATION; MESA MANAGEMENT, ) 
LAS VEGAS ASSOCIATION ) 

9 MANAGEMENT, LLC; BENCHMARK ) 
ASSOCIATION SERVICES; IYAD ) 

10 HADDAD, an individual; ALESSI &) 
KOENIG, LLC; NEVADA ASSOCIATION) 

11 SERVICES and DOES I through X ) 
and ROE COMPANIES I through X, ) 

12 inclusive, ) 
) 

13 Defendants. ) 
~~~~~~~~~~~~~~~~~~) 

14 ) 
AND ALL RELATED MATTERS. ) 

15 ) 

16 

17 

18 DEPOSITION OF IYAD HADDAD 

19 LAS VEGAS, NEVADA 

20 WEDNESDAY, APRIL 27, 2016 

21 

22 

23 

24 REPORTED BY: HOLLY LARSEN, CCR NO. 680, CA CSR 12170 
JOB NO.: 299753B 

25 

001 
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30 (B) (6) IYAD HADDAD - 04/27/2016 

Page 6 
1 notice? 

2 A. Yes, I am. 

3 Q. Are you prepared to testify regarding all 

4 of those topics? 

5 A. Yes, I am. 

6 Q. What did you do to prepare for your 

7 deposition on behalf of Teal Petals Street Trust? 

8 

9 

A. 

Q. 

10 signify? 

11 A. 

12 Q. 

Nothing. 

What does the name Teal Petals Street Trust 

Nothing. Nothing particular. 

Is that the correct name of the entity that 

13 now holds 9352 Cranesbill Court? 

14 A. Yes. 

15 Q. Who is the trustee of the Teal Petals 

16 Street Trust? 

17 A. That would be Resources Group, LLC. 

18 Q. And you're the manager of Resources Group, 

19 LLC; correct? 

20 

21 

A. 

Q. 

22 offices? 

23 

24 

25 

A. 

Q. 

A. 

Yes, that is correct. 

Does Teal Petals Street Trust have any 

No. 

Does it have any employees? 

No. 

Litigation Services 800-330-1112 
www.litigationservices.com 

002 
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30 (B) (6) IYAD HADDAD - 04/27/2016 

Page 10 
1 MR. BOHN: And the second question? 

2 MR. PERKINS: Whether they're the same as 

3 the beneficiaries of the Cranesbill Court Trust. 

4 MR. BOHN: Can I take a break and talk to 

5 my client? 

6 MR. PERKINS: Yes. 

7 (A discussion was held off the record.) 

8 MR. BOHN: We're going to go halfway and 

9 just reveal -- we're not going to say who they are, 

10 but we will admit that the beneficiary of Cranesbill 

11 and the beneficiary of Teal Petals are the same. 

12 BY MR. PERKINS: 

13 Q. After Cranesbill Court Trust purchased the 

14 property at the HOA foreclosure sale, it transferred 

15 the property to the Teal Petals Street Trust; 

16 correct? 

17 

18 

19 

20 

A. 

Q. 

A. 

Q. 

Yes. 

Why did it do that? 

I don't recall. This was years ago. 

Do you recall if it was Cranesbill Court or 

21 Teal Petals Street, which one, that initiated the 

22 eviction process? 

23 A. I don't. But I'm sure that's public 

24 record. It's in the justice court system I think or 

25 district court. 

Litigation Services 800-330-1112 
www.litigationservices.com 
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30 (B) (6) IYAD HADDAD - 04/27/2016 

Page 14 
1 

2 

3 

4 

STATE OF NEVADA 

COUNTY OF CLARK 

CERTIFICATE OF REPORTER 

) 
) SS 
) 

I, Holly Larsen, a duly commissioned and 

5 licensed Court Reporter, Clark County, State of 

6 Nevada, do hereby certify: That I reported the 

7 taking of the deposition of the witness, Iyad 

8 Haddad, commencing on Wednesday, April 27, 2016, at 

9 4:48 p.m. 

10 That prior to being examined, the witness was, 

11 by me, duly sworn to testify to the truth. That I 

12 thereafter transcribed my said shorthand notes into 

13 typewriting and that the typewritten transcript of 

14 said deposition is a complete, true, and accurate 

15 transcription of said shorthand notes. 

16 I further certify that I am not a relative or 

17 employee of an attorney or counsel of any of the 

18 parties, nor a relative or employee of an attorney 

19 or counsel involved in said action, nor a person 

20 financially interested in the action. 

21 IN WITNESS HEREOF, I have hereunto set my hand, 

22 in my off ice, in the County of Clark, State of 

23 Nevada, this 8th day of May, 2016. 

24 

25 
HOLLY LARSEN, CCR NO. 680 

Litigation Services 800-330-1112 
www.litigationservices.com 
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1 

2 

3 

4 VENISE ABELARD, 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

) 
) 

5 Plaintiff, )Case No. 
)A-12-671509-C 

6 vs. ) Dept. No. 
) VII 

7 9352 CRANESBILL TRUST; FORT ) 
APACHE SQUARE HOMEOWNERS ) 

8 ASSOCIATION; MESA MANAGEMENT, ) 
LAS VEGAS ASSOCIATION ) 

9 MANAGEMENT, LLC; BENCHMARK ) 
ASSOCIATION SERVICES; IYAD ) 

10 HADDAD, an individual; ALESSI &) 
KOENIG, LLC; NEVADA ASSOCIATION) 

11 SERVICES and DOES I through X ) 
and ROE COMPANIES I through X, ) 

12 inclusive, ) 
) 

13 Defendants. ) 
~~~~~~~~~~~~~~~~~~) 

14 ) 
AND ALL RELATED MATTERS. ) 

15 ) 

16 

17 

18 DEPOSITION OF IYAD HADDAD 

19 LAS VEGAS, NEVADA 

20 WEDNESDAY, APRIL 27, 2016 

21 

22 

23 

24 REPORTED BY: HOLLY LARSEN, CCR NO. 680, CA CSR 12170 
JOB NO. : 2 9 9 7 5 3 

25 
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IYAD HADDAD - 04/27/2016 

Page 6 
1 1n court? 

2 A. Yes, I do. 

3 Q. Have you ever been convicted of a felony? 

4 A. No. 

5 Q. Are you on any drugs or medication that 

6 would affect your ability to recall information 

7 today? 

8 

9 

A. 

Q. 

10 obtained? 

11 

12 

13 

14 

15 

A. 

Q. 

A. 

Q. 

A. 

No. 

What's the highest level of education you 

Bachelor's degree in business marketing. 

From what school? 

UNLV. 

What year? 

You're taking me back. '94 I'd say 

16 approximately. 

17 Q. Who is your current employer? 

18 A. Self-employed. 

19 Q. What are you self-employed doing? 

20 A. Real estate broker with Great Bridge 

21 Properties. 

22 Q. How long have you been a real estate broker 

23 with Great Bridge? 

24 A. 20 years. 

25 Q. What did you do before that? 

Litigation Services 800-330-1112 
www.litigationservices.com 
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IYAD HADDAD - 04/27/2016 

Page 41 
1 

2 

Q. 

A. 

Do you know what it is today? 

230 something. 230,000 approximately. 

3 could be off again. 

4 Q. Do you know what the average price per 

5 square foot houses were selling for in 2012? 

6 A. NRS 107 sales? $30 a square foot. 

7 Q. On the market. 

I 

8 A. Well, earlier you referred to fair market 

9 value, which is an unfair assessment because you get 

10 all the guarantees with fair market value. When 

11 we're looking at NRS 116, we have to compare with 

12 NRS 116 sales and NRS 107 sales, which are 

13 considerably lower than fair market value. 

14 Q. My question is still do you remember what 

15 the price per square foot properties were selling 

16 for in the Las Vegas valley in July 2012? 

17 A. I do not. 

18 Q. When you bought the property, did you know 

19 that Wells Fargo had a Deed of Trust recorded 

20 against the property? 

21 A. I don't recall if I knew that or not. 

22 Q. Is that something you usually look for? 

23 A. I don't recall at that time if I looked for 

24 that or not. It's easily accessible from the County 

25 Recorder's office. But I don't recall if I knew 
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Page 42 
1 that or not. 

2 Q. Is that something you would consider 

3 important in deciding whether to buy a property? 

4 A. Only in the terms of, you know, added 

5 litigation. 

6 Q. Why would a lawsuit be necessary if there 

7 was a Deed of Trust against the property? 

8 A. Because banks are not -- the bank's 

9 departments don't communicate with each other, so 

10 they start filing Notice of Default and Notice of 

11 Sales on their Deeds of Trust not noticing that the 

12 property was sold at an HOA lien. 

13 Q. When you purchased the property, did you 

14 believe that the HOA foreclosure sale would 

15 extinguish the Deed of Trust against the property? 

16 A. Yes. Most likely, yes. 

17 Q. Do you have an opinion as to the current 

18 fair market value of the property? 

19 A. I do not. 

20 Q. What did Cranesbill Court Trust do with the 

21 Cranesbill Court property after the sale? 

22 A. Well, right after the sale, although I 

23 don't recollect, we would have sent our locksmith to 

24 either go out and either post a notice or change the 

25 locks if it was vacant. This particular property 
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1 

2 

3 

4 

STATE OF NEVADA 

COUNTY OF CLARK 

CERTIFICATE OF REPORTER 

) 
) SS 
) 

I, Holly Larsen, a duly commissioned and 

5 licensed Court Reporter, Clark County, State of 

6 Nevada, do hereby certify: That I reported the 

7 taking of the deposition of the witness, Iyad 

8 Haddad, commencing on Wednesday, April 27, 2016, at 

9 3:30 p.m. 

10 That prior to being examined, the witness was, 

11 by me, duly sworn to testify to the truth. That I 

12 thereafter transcribed my said shorthand notes into 

13 typewriting and that the typewritten transcript of 

14 said deposition is a complete, true, and accurate 

15 transcription of said shorthand notes. 

16 I further certify that I am not a relative or 

17 employee of an attorney or counsel of any of the 

18 parties, nor a relative or employee of an attorney 

19 or counsel involved in said action, nor a person 

20 financially interested in the action. 

21 IN WITNESS HEREOF, I have hereunto set my hand, 

22 in my off ice, in the County of Clark, State of 

23 Nevada, this 10th day of May, 2016. 

24 

25 
HOLLY LARSEN, CCR NO. 680 
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1 DISTRICT COURT 

2 CLARK COUNTY, NEVADA 

3 

4 VENISE ABELARD, ) 
) 

5 Plaintiff, ) CASE NO.: A671509 
) DEPT NO.: VII 

6 vs. ) 
) 

7 9352 CRANESBILL TRUST, FORT ) 
APACHE SQUARE HOMEOWNERS ) 

8 ASSOCIATION, MESA MANAGEMENT) 
LAS VEGAS ASSOCIATION ) 

9 MANAGEMENT, LLC, BENCH MARCH) 
ASSOCIATION SERVICES, IYAD ) 

10 HADDAD; et. al. ) 
) 

11 Defendants. ) 
~~~~~~~~~~~~~~~-) 

12 ) 

9352 CRANESBILL TRUST ) 
13 ) 

Counterclaimant, ) 
14 vs. ) 

) 
15 VENISE ABELARD, ) 

) 
16 Counter defendant. ) 

17 

18 

19 

20 

21 

22 

23 

24 

~~~~~~~~~~~-) 

DEPOSITION OF VENISE ABELARD 

Taken at the offices of Michael F. Bohn 
on Wednesday, August 26, 2015 

at 2:16 p.m. 

at 376 East Warm Springs Road, Suite 125 
Las Vegas, Nevada 89119 

25 Reported by: Trina K. Sanchez, CCR No. 933, RPR 
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1 Q. Let me start you out -- let's show you 

2 what's been marked as Exhibit A. 

3 Have you seen that document before? 

4 A. No. I didn't see that document. 

5 Q. Okay. The date of that letter is June 

6 28th, 2011; is that correct? 

7 A. Yes. 

8 Q. Okay. Let me show you what we marked as 

9 Exhibit B. That's a letter -- is that a letter 

10 that did you write that letter? 

11 A. Yes, I did. 

12 Q. Okay. And that letter is dated June 

13 30th, just two days after the demand letter of June 

14 28th, 2011. 

15 Did you write your letter of June 30th in 

16 response to this letter of June 28th, 2011? 

17 A. No. 

18 Q. Okay. What prompted you to write your 

19 letter of June 30th? 

20 A. The reason I write this letter, it's 

21 because I did not receive like the pamphlet to 

22 for the -- like the stub they send you every year. 

23 So I did not receive that pamphlet. 

24 So I called and asked and then I 

25 understand that the management has been changed. I 
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1 had to find out through my neighbor that it has 

2 been changed, so that's what prompted me to write 

3 this and, you know, to demand my -- on my -- the 

4 stubs. 

5 Q. Okay. On June 30th, when was the last 

6 time you had made payments to your HOA? 

7 A. I don't recall, but I think in this 

8 letter here, it's explaining the last day. 

9 Q. What does it say? December 2010? 

10 A. It says that I was -- in December, II I 

11 have been waiting for further notice, but I have 

12 not received any. I do not want to be accountable 

13 for faults that are not done by me. Information 

14 that I find that the check in the amount of 366 for 

15 the month of January through June of 2011." 

16 So that was -- I did continue. So the 

17 check that I had sent, that was the month that's 

18 what it says, for the month of January through June 

19 of 2011. 

20 Q. Okay. So along with this letter, you 

21 sent them a check for six months? 

22 A. I did send them a check, I believe, yes. 

23 That's what it says. "Include -- therefore, 

24 include is a check in the amount of $366." 

25 Q. What happened in June 2011 that prompted 
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1 you to write this letter? 

2 A. Like I said, it was -- you know, like the 

3 letter explains, it was for my stubs, you know, 

4 because I did not hear from the HOA or anything 

5 like that when they did, you know, take over, so ... 

6 Q. All righty. 

7 A. So it's like after I spoke to my 

8 neighbor. 

9 Q. Well, let me ask you this: When you 

10 purchased the house, were you aware that the house 

11 was subject to certain what they call CC&Rs, 

12 covenants, conditions, and restrictions? 

13 A. I know there was a, you know, yeah, HOA. 

14 Q. Okay. And did you know that you were 

15 obligated to pay certain assessments on the 

16 property? 

17 A. You mean by the HOA dues? 

18 Q. Yes. 

19 A. Yes, I knew that I had to pay HOA dues. 

20 Q. And it's your testimony that you were 

21 current until December 2010? You paid constantly 

22 from the time you acquired the house until December 

23 2010? 

24 A. 2010, yes. 

25 Q. That's what it says in the letter? 
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1 letter. 

2 Q. Okay. Did you get any response from the 

3 HOA or the management company? 

4 A. I did not get any response from them. 

5 Q. Okay. Do you know if they cashed the 

6 check? 

7 A. Yes, they did cash the check because I 

8 have the return check. I went to the bank and get 

9 it. It was stamped, the back. 

10 Q. All right. Do you know who cashed the 

11 check? 

12 A. I don't recall, but it was -- it was 

13 cashed. 

14 Q. Do you know who you sent the letter to? 

15 A. I sent the letter to the HOA. 

16 Q. Who was it? There's no address on it. 

17 Did you send it to the management company? 

18 A. I send it to the management company. 

19 Q. Do you know who the management company 

20 was at the time? 

21 A. It was Mesa. 

22 Q. Mesa? 

23 A. Yes. 

24 Q. Okay. Let me show you what's been marked 

25 as Exhibit C. That's a letter that -- is that your 
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1 signature at the bottom of the letter? 

2 A. Yes, it is. 

3 Q. And it's dated September 14th, 2011? 

4 A. Yes. 

5 Q. Okay. And you're including two months 

6 payments for July and August? 

7 A. Yes. 

8 Q. All right. And who did you send this 

9 letter to? 

10 A. I send it to Mesa. 

11 Q. Did you ever make any phone calls to Mesa 

12 Management about your missing payment book? 

13 A. I don't recall. 

14 Q. Okay. Did you get any response from this 

15 letter? 

16 A. No, I did not. 

17 Q. Okay. Let me show you what's next been 

18 marked as Exhibit D. 

19 Have you ever seen this document before? 

20 A. No, I haven't seen that document. I 

21 don't recall seeing that document. 

22 Q. Okay. The date on that at the bottom is 

23 August 25th, 2011; is that correct? 

24 A. Yes. 

25 Q. And that's just a few weeks before you 
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1 wrote your letter of September 14th, 2011; is that 

2 correct? 

3 A. Yes. 

4 Q. And it's your testimony that before 

5 today, you had never seen this document at all? 

6 A. I didn't see that. I didn't see that 

7 document. I don't recall seeing it. 

8 Q. Is today the first time you recall seeing 

9 this document, Exhibit D? 

10 A. I'm not saying the first time because I 

11 see it through my lawyer, you know, from the 

12 evidence you sent, so I see it my second time. 

13 Q. So would it be your testimony the first 

14 time you saw this document entitled ''Notice of 

15 Default/Election to Sell'' was after this lawsuit 

16 was filed? 

17 A. After the lawsuit was filed, yes. 

18 Q. Okay. I'm going to show you what's been 

19 marked as Exhibit E. 

20 Have you ever seen that document before 

21 or any of those documents? 

22 A. No. That's -- again, it's been shown to 

23 me by my lawyer. 

24 Q. Okay. Oh --

25 A. But, like, seeing it, I never see it. 
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1 MS. BOOKOUT: Or Exhibit A? 

2 MR. IVIE: When you say, ''Did you keep a 

3 copy of that letter,'' were you referring to Exhibit 

4 F or Exhibit A? 

5 BY MR. BOHN: 

6 Q. Well, did you keep a copy of the letter 

7 you referred to in your letter here, Exhibit F? 

8 A. I don't recall. 

9 Q. You don't recall. Okay. Thank you. 

10 Let's go on to Exhibit G. 

11 Now, this I can represent to you your 

12 attorney produced, and it's got your name at the 

13 bottom of it. 

14 Have you seen this document before? 

15 A. No. I don't recall seeing it. 

16 Q. Do you know where your attorney would 

17 have gotten this from? 

18 A. I'm trying to remember, but I don't -- I 

19 never seen it. 

20 Q. Can you speak up, please. 

21 A. I don't remember, you know, seeing it. I 

22 might have seen it, but -- because I remember 

23 finding out that HOA has went up. It was, like I 

24 said, through my neighbor, so I don't -- I don't 

25 remember seeing this. 
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1 Q. Okay. Do you remember going to that 

2 board directors meeting? 

3 A. I never been to HOA meeting. 

4 Q. Okay. 

5 A. Never been to HOA meeting. 

6 Q. Now, you wrote a letter in September 2011 

7 about five weeks before this memo that's Exhibit F, 

8 your letter. Did you ever speak to anyone after 

9 September 23rd, 2011, at Alessi & Koenig about the 

10 money they claimed was due on your house? 

11 A. After -- you mean after that -- after 

12 that letter, I never seen -- no, I didn't talk to 

13 anybody at Alessi & Koenig. 

14 Q. I'm talking about the letter of September 

15 23rd, 2011. 

16 A. Yes, this one. 

17 Q. By this time, you knew that your HOA was 

18 claiming you were behind on your dues, correct? 

19 A. I suppose, but like I said, I don't 

20 recall writing this letter. 

21 Q. Okay. Well, that is your signature, 

22 correct? 

23 A. Yes, it is my signature there. It looks 

24 like my signature. 

25 Q. And in the letter you're telling Alessi & 
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1 Koenig you got a letter from them claiming that you 

2 owed $2,493.58; is that correct? 

3 A. That's what the letter said, yes. 

4 Q. Okay. After this date, did you ever 

5 speak with anyone at Alessi & Koenig about the 

6 money they thought you owed? 

7 A. I didn't talk to anyone. 

8 Q. Okay. This letter is addressed to a Gina 

9 Garcia, legal assistant. Do you know who Gina 

10 Garcia is? 

11 A. Yes, I do. I don't know her, but I did 

12 speak to her on the phone. 

13 Q. Was that before or after you sent this 

14 letter? 

15 A. I spoke to Gina after. That was in 2012. 

16 In June of 2012 

17 Q. Okay. 

18 A. that's when I speak to Gina. 

19 Q. In September 2011, how did you know to 

20 direct the letter to Gina Garcia? 

21 A. Like I said, again, I don't know. And, 

22 you know, I don't recall this letter, so ... 

23 Q. Okay. After September, how many times 

24 did you speak to Gina Garcia? 

25 A. As I recall, I spoke to -- have spoken to 
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1 her twice. 

2 Q. Okay. Do you remember 

3 A. But that was in June. 

4 Q. Of 2012? 

5 A. Of 2012. 

6 Q. Okay. So that was some months after you 

7 sent the letter, correct? 

8 A. Like I said, I don't know about this 

9 letter. 

10 Q. Okay. Did you ever speak to anyone else 

11 at Alessi & Koenig about the letter claiming that 

12 you owed them money -- or you owed money on your 

13 HOA dues? 

14 A. In June of 2012. 

15 Q. Okay. Who did you speak to at Alessi & 

16 Koenig? 

17 A. I speak to Catherine, as I remember. 

18 Q. Okay. 

19 A. I spoke to Gina, too, in the beginning 

20 and then after it was Catherine. 

21 Q. Okay. So you spoke to Gina twice and 

22 Catherine how many times? 

23 A. I can't even count. Several times. 

24 Q. Okay. What was said in those 

25 conversations? 
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1 A. With -- okay. With Gina, it was -- when 

2 I spoke to her, that was like in June of 2004. It 

3 was, like, regarding a ledger that was supposed to 

4 be sent to me, so -- which I never got the ledger 

5 from her. 

6 Then the next --

7 Q. Well, let me stop you. You said June 

8 2004. 

9 A. '12, June 2012. 

10 Q. And you said letter or ledger? 

11 A. Ledger. 

12 Q. Okay. And she sent you a ledger in June 

13 2012? 

14 A. No. She did not send me the ledger. I 

15 believe Catherine had sent me the ledger through 

16 email. 

17 Q. Okay. 

18 A. Mm-hmm. 

19 Q. And what did the ledger show? 

20 A. The ledger, there was not much saying. 

21 It was just there was an amount of a thousand 

22 1200, so 1200 and some change, which I don't 

23 recall, but it was about that. 

24 And then when I called her and send her 

25 back, you know, the message, so I was referring to 
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1 the amount because there was not really, like, a 

2 break down of the ledger, you know, like month to 

3 month of what was it. It was just, like, the 

4 amount that was showing was 1200. That was the 

5 ledger, 1200 and some change. 

6 Q. When did you get that ledger? 

7 A. That was some time in June. I think it's 

8 the beginning of June. 

9 Q. Okay. So by that time, you had spoken to 

10 Catherine once because she's the one that emailed 

11 you the ledger, correct? 

12 A. Yes. By the time I spoke to Catherine. 

13 Q. How many times did you talk to Catherine? 

14 Do you remember? 

15 A. I spoke to her several times because I 

16 I spoke to her several times. We even went and 

17 met, you know, with her personally. I went down to 

18 the office. 

19 Q. Did the ledger reflect the payments that 

20 you made with your letter of June 30th, 2011? 

21 A. When they -- that ledger that she had 

22 sent me? 

23 Q. Yeah. 

24 A. There was -- like I said, there was no 

25 break down on it. There was no, like, payment or 

Depo International, LLC 
(702) 386-9322 or (800) 982-3299 info@depointernational.com Page 28 

022 
APP000266



Venice Abelard - 8/26/2015 
Venise Abelard vs. 9352 Cranesbill Trust, et al. 

1 anything like that on the ledger. So this is why, 

2 you know, I didn't understand the ledger, and my 

3 question was 1200, I cannot remember the exact 

4 amount, but I know it's 1200 that was what was in 

5 question. 

6 Q. Okay. And what were your conversations 

7 with Gina about? 

8 A. My conversation with Gina was about the 

9 amount, you know, of the HOA dues, you know. You 

10 know, what do I owe, that was that, so this is why 

11 she was, you know, supposed to send me a ledger of 

12 it. 

13 Q. Have you always been -- up until the time 

14 of the foreclosure sale that led to this lawsuit, 

15 had you been current in your HOA dues? 

16 A. My HOA dues? 

17 Q. Yes. 

18 A. I wouldn't say -- you know, but I do pay 

19 my HOA dues, yeah. But I sometimes be late, might 

20 be late on paying. 

21 Q. Okay. Did you ever attempt to get copies 

22 of any checks to send to Gina or Catherine to show 

23 that you were not behind in your payments? 

24 A. Yes, I did. 

25 Q. And did you get them copies? 
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1 A. I personally brought them down to -- to 

2 Catherine. 

3 Q. And when was that? 

4 A. That was in -- it's been so long. It was 

5 in June of 2012. 

6 Q. Who did you speak with when you went down 

7 there? 

8 A. Catherine. 

9 Q. And what did she tell you? 

10 A. She told me that she would give -- you 

11 know, pass the copy -- the check to Gina, and then 

12 they would put the account on hold and -- so they 

13 will contact me when they get through with 

14 management. 

15 Q. And did they get back to you? 

16 A. No, but I they didn't get back to me, 

17 but I called. From that time when I brought her 

18 the documents, I call every week, that I call, 

19 like, constantly, like, every Monday. I remember I 

20 called to find out about the account. 

21 Q. And when you called, did you speak with 

22 either Gina or Catherine? 

23 A. I spoke to Catherine. 

24 Q. And what were you told? 

25 A. She told me that they still waiting on 
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1 management. 

2 Q. Okay. Did you call after that? 

3 A. Like I said, every Monday starting from 

4 that June when I brought the document to Gina at 

5 Alessi & Koenig, I called every Monday of that 

6 month to find out, you know, what's going on 

7 because she had told me that they would put the 

8 account on hold, so -- you know, so I kept, you 

9 know, in touch to find out because she told me she 

10 was waiting for management. 

11 Q. Okay. And when did you stop calling? 

12 A. You know, I never stopped calling. I 

13 never really stopped calling because -- I mean, 

14 when I don't stop when I stopped talking to 

15 Catherine, now it was someone else. Because after 

16 in July '12 when I received that notice and I call 

17 her again and then -- you know, and she -- as a 

18 matter of fact, she didn't even know what was going 

19 on with the account. 

20 Because when I called her to find out 

21 again about my account, she was telling me the same 

22 thing, that every time that I call, that, you know, 

23 she's waiting for management, she's waiting for 

24 management, she hasn't heard from management. 

25 Q. Okay. Did you ever call anyone at Mesa 
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1 as Exhibit K. And, again, this is a document that 

2 was produced by your attorney. It's dated May 

3 30th, 2012. 

4 A. Uh-huh. 

5 Q. And the first sentence says, ''A notice 

6 had been posted on my door on May 25th stating my 

7 home will be auctioned June 6th, 2012, due to 

8 delinquent HOA dues.'' 

9 A. Mm-hmm. 

10 Q. Does this refer to Exhibit H that's 

11 entitled ''Notice of Trustee Sale''? 

12 A. Yeah. That was the notice that was 

13 posted at my door. 

14 Q. So what did you do with this notice when 

15 you saw it posted on your door? 

16 A. I call Alessi & Koenig the same day that 

17 I seen that -- the notice. 

18 Q. And is that when you started calling Gina 

19 and Catherine? 

20 A. Yes. 

21 Q. Okay. Did you take the notice down and 

22 bring it inside? 

23 A. Did I take it down to them? 

24 Q. Yes. No, no. When you --

25 A. Oh, of the door. 
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1 sale? 

2 A. Yes, I did. 

3 Q. Okay. And it told you that your house 

4 was going to be foreclosed on and auctioned off on 

5 June 6th, 2012; is that correct? 

6 A. That's correct. 

7 Q. Okay. And it has a warning on it, does 

8 it not? 

9 A. It does have a warning, and that's why I 

10 contact them and went down to the office 

11 personally. 

12 Q. Okay. Did you call the foreclosure 

13 section of the ombudsman's office? 

14 A. Yes, I did. 

15 Q. Okay. When did you contact them? 

16 A. I contact them, I think, either on the 

17 26th or 27th or 28th of May, but I contact them 

18 right after I spoke to Ryan to find out, you know, 

19 about the procedure of why. 

20 Q. Okay. And what were you told by the 

21 ombudsman's office? 

22 A. They said it's been registered or 

23 something like that, yes. There's a registered, 

24 you know, concerning that, so I -- I need to speak, 

25 you know, to the party that send the notice. 
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1 aid office, I believe, yeah, explaining what I did. 

2 I went to the office. On the August 21st, I went 

3 to Alessi & Koenig and this is what I demand them 

4 for, you know, the paper, the ledger, the sale. 

5 That's what it was. 

6 Q. So this is your memory of what happened 

7 at that meeting on that day? 

8 A. On the 21st? 

9 Q. Yes. 

10 A. Yes, yes, yes. Yes, and that was to the 

11 legal aid office. 

12 MR. BOHN: All right. Let's go off the 

13 record for just a second. 

14 (A brief discussion was held off the record.) 

15 BY MR. BOHN: 

16 Q. Actually, I'm going to Jump ahead. I'm 

17 going to show you what's been marked as Exhibit O, 

18 which is entitled ''Trustee's Deed Upon Sale.'' 

19 Have you seen that document before? 

20 A. I believe this document was posted to my 

21 door. 

22 Q. And do you know when it was posted on 

23 your door? 

24 A. I don't recall when it was posted, but 

25 I -- it was sometime in July, end of July. 
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Venise Abelard vs. 9352 Cranesbill Trust, et al. 

1 Q. Was there anything posted with this on 

2 your door? 

3 A. What -- can you repeat? Like what? 

4 Q. Was there anything in addition to this 

5 posted on your door? 

6 A. I don't recall. 

7 Q. Okay. Let me show you what's been marked 

8 as Exhibit N. That appears to be your letter of 

9 August 15th. It's a two-page letter. 

10 Did you draft this letter dated August 

11 15th, 2012? 

12 A. This letter was a letter to -- that was, 

13 again, my lawyer -- you know, that was, again, to 

14 the legal aid office stating, you know, what 

15 happened, how this -- that's what it was 

16 explaining, you know, the fact of what happened. 

17 Q. Okay. It looks like the third paragraph 

18 of the first page says, ''On July 12th, 2012, in the 

19 morning at 10:00 a.m., I received a notice posted 

20 on my door to vacate the property.'' 

21 A. Yes. That was the trustee of the sale 

22 that was at my door that I said I seen at my door, 

23 yes, on the July 12th. 

24 Q. It says, ''Posted on my door to vacate the 

25 property.'' 
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1 deed of trust? 

2 A. Yes, I understand that. 

3 Q. Okay. Do you have a separate loan 

4 servicer? 

5 A. Right now you mean? 

6 Q. Apart from Wells Fargo 

7 A. No. 

8 Q. is there is there -- who do you --

9 when you make payments on your loan --

10 A. Wells Fargo. Wells Fargo. 

11 Q. If I were to say Wells Fargo Home 

12 Mortgage, does that sound like --

13 A. Yes. 

14 Q. Does that sound familiar? Is that who 

15 you make your payments to? 

16 A. Yes. 

17 Q. I just want to clarify some of the 

18 questions that were asked before and hopefully just 

19 clear a few things up. 

20 Prior to receiving the notice of trustee 

21 sale on your door, had you ever received any other 

22 notice from the HOA at any time that might tell you 

23 that you owed any kind of payment to the HOA 

24 outside of your normal monthly payments? 

25 A. No. 
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1 Q. So is it fair to say that you never 

2 received, you know, a notice for a landscaping fine 

3 or some other fine on your property under the 

4 CC&Rs? 

5 A. No. 

6 Q. Is there any reason that you know of that 

7 would justify the HOA recording a notice of 

8 delinquent lien assessment against your house? 

9 A. Say that again. Can you repeat it? 

10 Q. Sure. 

11 Is there anything that you can think of 

12 or is there anything that you're aware of that 

13 would cause the HOA to record a lien against your 

14 property? 

15 A. No. 

16 Q. I think you testified earlier that you 

17 received a notice of trustee sale on your door on 

18 May 25th, 2012; is that right? 

19 A. Correct. 

20 Q. Is it fair to say that as soon as you 

21 learned -- well, let me back up. 

22 That was the first time you learned there 

23 was an HOA foreclosure action against your 

24 property? 

25 A. Correct. 
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2 

3 

Venke l1J)elard - 8/26/2015 
Veni.se Abelard vs. 9352 Cirmneslbill Trust, et at 

Certificate of Reporter 

STATE OF NEVADA ) 
) 

COUNTY OF CLARK ) 
SS: 

4 I, Trina K. Sanchez, CCR No. 933, RPR 

5 declare that I reported the taking of the 

6 deposition of the witness, Venise Abelard, 

7 commencing on Wednesday, August 26, 2015, at 2:16 

s p. m. 

9 That prior to being examined, the witness 

10 was by me duly sworn to testify to the truth, the 

11 whole truth, and nothing but the truth. 

12 That I thereafter transcribed my said 

13 shorthand notes into typewriting and that the 

14 typewritten transcript of said deposition is a 

15 complete, true, and accurate transcription of said 

16 shorthand notes taken down at said time, and that a 

17 request has not been made to review the transcript. 

18 I further declare that I am not a 

19 relative or employee of any party involved in said 

20 action, nor a person financially interested in the 

21 action. 

22 Dated at Las Vegas, Nevada this 31st day 

23 of August, 2015. 

24 
~ ' 

/ r \y ( 1, 0 I/ c .. v.111 fl, t' .. 1111 .. i 
i }"d \\p,, ~- .\W /U1 /.ij__ 

\J L-

25 Trina K. Sanchez, CC~No. 933, RPR 
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DAVID ALESSI* 

ROBERT KOENIG* • 

THOMAS BAY ARD• 

RYAN KERBow•u• 

HUONGLAM+u 

• Admitted to the California Bar 

• • Admitted to the California, Nevada 
and Colorado Bar 

•• • Admitted to the Nevada Bar 

•••• Admitted to the Nevada and California Bar 

October 5, 2011 

Vertise Abelard 
Marcus Con1pere 
9352 Cransebill Ct 
Las Vegas, NV 89149 

9500 West Flamingo Road, Suite 205 
Las Vegas, Nevada 89147 
Telephone: 702-222-403 3 
Facsimile: 702-222-4043 
www .alessikoenig.com 

Re: Fort Apache Square Ho1neowners Association 

Dear Venise Abelard & M;U"cus Co1npere: 

ADDITIONAL OFFICES 

AGOURA HILLS, CA 
PHONE: 818- 735-9600 

RENO NV 
PHONE: 775·626-2323 

& 
DIAMOND BAR CA 

PHONE: 909-843-6590 

Mesa Ma11age1neut took over 111anage1ne11t duties of Fort Apache Ho1neo,vners Association in October 2010. At the 
ti1ne when they received your account infonnation you 'vere cu1Tently in collections with NAS. Due to this no letters 
or notices were sent in accordance 'vi th collection policy. After Mesa Ma11age1nent took over n1anagerial duties for the 
association they switched the collection accounts fro1n NAS to our otlices, Alessi & l(oenig. Your delinquent 
assess1nent balance sten1s over the course of 2 and half ye<u-s, a coupon book 'viii not be provided until the balance 
owed is satisfied in our otlice. 

Alessi & Koenig has held your file in collections since 6N28Nl 1. We have sent you a total of 3 notices with 110 direct 
contact ti-0111 you. I have enclosed a breakdown of what is cu1Tently o'ved 011 your account and a proposed pay1nent 
plan for said balance. You are free to contact n1e directly at 70~22~4.033 or vi(t en1ail at gina@alessikoenig.con1. 

Thank you, 

Gina Garcia 
Operations Manager 
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1 DISTRICT COURT 

2 CLARK COUNTY, NEVADA 

3 
VENISE ABELARD, 

4 

5 Plaintiff, 

6 vs. CASE NO. A-12-671509-C 

7 9352 CRANESBILL TRUST; FORT 
APACHE SQUARE HOMEOWNERS 

8 ASSOCIATION; MESA MANAGEMENT, 
LLC; BENCHMARK ASSOCIATION 

9 SERVICES; IYAD HADDAD, an 
individual; ALESSI & KOENIG, 

10 LLC; NEVADA ASSOCIATION SERVICES 
and DOES I through X and ROE 

11 COMPANIES I through X, inclusive, 

12 Defendants. 

13 
And all related matters. 
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17 DEPOSITION OF TRACI WOZNIAK 
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24 
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1 A. Yes. 

2 Q. So when Mesa took over the account, did it 

3 have to, I don't know the right words, populate VMS 

4 with anything? 

5 A. Yes. 

6 Q. What information did Mesa use to populate 

7 VMS? 

8 A. The reports provided by the prior 

9 management company. 

10 Q. Did Mesa do anything to verify the accuracy 

11 of the reports provided by the prior management 

12 company? 

13 A. There isn't a lot we can do on transitions. 

14 We send notices out to the homeowners on what their 

15 balances are. If there is a dispute, then we'll 

16 discuss the dispute when they dispute it. There are 

17 times that there are disputes with the transition, but 

18 we don't know that if the homeowner doesn't communicate 

19 it to us. 

20 Q. So if the homeowner doesn't send you a 

21 letter, then you don't do an investigation to 

22 determine 

23 A. If we send them a statement and they don't 

24 dispute that that's the balance owed, then we don't 

25 know to do anything further. 
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1 Q. If that was the case, would Mesa expect to 

2 receive notice if a homeowner submitted a dispute? 

3 A. If the account was already at collections, 

4 I guess it would depend on if that dispute had already 

5 been submitted to the -- with the prior management 

6 company, if the board had already reviewed it, rejected 

7 it, approved it, whatever, then I might not receive a 

8 copy of it. 

9 There's a log that we can access online for 

10 all of the collection companies, and so, typically, we 

11 can look back and see if anything has been communicated 

12 or -- from the homeowner to the homeowner. So it would 

13 depend on when the dispute came in. 

14 Q. Let's say a dispute was submitted after 

15 Mesa took over the account. 

16 A. Okay. But never before that? 

17 Q. Right. 

18 A. Then the dispute would go to the board of 

19 directors. 

20 Q. And then what would the board of directors 

21 do with the dispute? 

22 A. Determine whether or not there's -- they 

23 feel there's any validity to it and respond to the 

24 owner. 

25 Q. So the board of directors has authority to 
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1 going forward, if you're aware? 

2 A. Sure. Yes. 

3 Q. It's possible that the homeowner paid off 

4 their account and they're not in collections anymore, 

5 correct? 

6 A. Yes. 

7 Q. Are there times where the board of 

8 directors might ask that the sale be postponed for some 

9 reason? 

10 A. Yes. 

11 Q. So if a sale is set, that doesn't 

12 necessarily guarantee that it's going to go forward, 

13 correct? 

14 A. Correct. The board ultimately the board 

15 has to approve the final for it to go to sale. 

16 Q. Okay. 

17 A. A lot of boards are hesitant to do that. 

18 Q. After the homeowner is sent to collections 

19 with Alessi & Koenig or NAS or any of the other 

20 companies that you described that Mesa uses or has 

21 used, and the homeowner is provided with the total 

22 balance owing to the association from the collection 

23 company, what is it that the homeowner owes to pay off 

24 their account? Is it the total balance they're 

25 provided or is it just assessments and late fees? 
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1 DISTRICT COURT 
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VENISE ABELARD, 
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5 Plaintiff, 
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APACHE SQUARE HOMEOWNERS 

8 ASSOCIATION; MESA MANAGEMENT, 
LLC; BENCHMARK ASSOCIATION 

9 SERVICES; IYAD HADDAD, an 
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and DOES I through X and ROE 
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13 
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1 have any other fines or violations against it? 

2 A. I don't recall. 

3 Q. When did Fort Apache Square commence 

4 collection activities on the account relating to the 

5 property? 

6 A. I don't recall. 

7 Q. Are there any board minutes or board 

8 meeting recordings that reflect any approval by the 

9 board to commence collection on the property? 

10 A. There should be minutes. 

11 Q. Where would those be kept? 

12 A. Executive session meeting minutes. 

13 Q. Who maintains those? 

14 A. The management company. 

15 Q. And that's Mesa? 

16 A. At that time, yes. 

17 Q. Do you know who the current management 

18 company for Fort Apache Square for is? 

19 A. Sierra Community Management. 

20 Q. So would the files relating to Fort Apache 

21 Square from this 2011, 2012 time period still be with 

22 Mesa Management or will they be transferred to Sierra? 

23 A. They should be transferred, we just may or 

24 may not have them yet. 

25 Q. Other than sending the late notices and the 
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1 intent to lien that you talked about a minute ago, what 

2 was Mesa's role with -- what was Mesa's role with 

3 respect to HOA foreclosures for Fort Apache Square? 

4 A. We send the late notices after the intent 

5 to lien. If the account is not paid, they would refer 

6 them to a collection company. 

7 Q. In this case, that collection company was 

8 Alessi & Koenig? 

9 A. Correct. 

10 Q. Who were the Fort Apache Square board 

11 members at the time of the foreclosure? 

12 A. I don't recall. 

13 Q. Would that be reflected in records 

14 somewhere? 

15 A. Yes. 

16 Q. What records would show that? 

17 A. Board meeting minutes, executive session 

18 meeting minutes. 

19 Q. And those would be kept by Mesa and are in 

20 the process of being transferred to Sierra, correct? 

21 A. Correct. 

22 Q. Why did Fort Apache Square choose Alessi & 

23 Koenig to do the collection activities on this account? 

24 A. I can't recall the board members' 

25 decision-making process. 
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1 Q. As the community manager, did you recommend 

2 Alessi & Koenig? 

3 A. We provide three bids. 

4 Q. Do you remember who the other two bids 

5 were? 

6 A. I do not. 

7 Q. Would that be reflected in the meeting 

8 minutes? 

9 A. It should, yes, if they selected this 

10 company while we managed them. If they came over 

11 already using them, then that process would not have 

12 been undertaken. 

13 Q. Have you worked for any management 

14 companies other than Mesa and Sierra? 

15 A. Yes. 

16 Q. Which other management companies did you 

17 work for? 

18 A. Excellence Community Management. 

19 Q. When was that? 

20 A. That was from about 2003 to 2008. And then 

21 prior to that, RMI Management. 

22 Q. And at Excellence and RMI, were you 

23 community manager? 

24 A. Yes. 

25 Q. And as a community manager for those 
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1 companies, did you provide bids for the board to 

2 consider when there was a decision to be made? 

3 A. Yes. 

4 Q. During the collection phase or 

5 preforeclosure phase with respect to the property, did 

6 the board communicate with Alessi & Koenig? 

7 A. I don't believe so. 

8 Q. Did they get any updates from Alessi & 

9 Koenig other than the status reports? 

10 A. No. 

11 Q. Who was your primary point of contact at 

12 Alessi & Koenig concerning the foreclosure of the 

13 property? 

14 A. I don't recall. 

15 Q. Do you recall names of any people that were 

16 working at Alessi & Koenig around the time of this 

17 foreclosure? 

18 A. I don't recall. 

19 Q. Who do you talk to at Alessi & Koenig about 

20 HOA foreclosures currently? 

21 A. George. 

22 Q. Do you know George's last name? 

23 A. I do not. 

24 Q. In the last five years, who else have you 

25 talked to at Alessi & Koenig about HOA foreclosure 
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1 A. Electronically as well as archived records 

2 are stored in storage. 

3 Q. What do you mean by archived records? 

4 A. Hard records that transition with the 

5 property. 

6 Q. Where are the electronic records kept? 

7 A. On our server. 

8 Q. Where is your server located? 

9 A. In our office. 

10 Q. Can you just in your own words sort of 

11 describe for me the procedure that Fort Apache Square 

12 followed when an account for a property became 

13 delinquent? 

14 A. We provide in their board packets a 

15 delinquency report. The board reviews what stage each 

16 owner is in in the collection process. Then we update 

17 them on the most recent actions, which homes were sent 

18 what letters, late notices, intents, and who is 

19 currently at collections. 

20 Q. Who makes the decision to move forward with 

21 collection? 

22 A. We follow the collection policy adopted by 

23 the board. 

24 Q. I'm talking again about the 2011, 2012 time 

25 period. Did the association itself keep an account 
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1 ledger related to the property? 

2 A. Yes. 

3 Q. Who at the association kept that account 

4 ledger? 

5 A. It was maintained by the management 

6 company. 

7 Q. Was there a separate account ledger 

8 maintained by the association? 

9 A. No. 

10 Q. From the time Mesa started managing Fort 

11 Apache Square until the July 2012 HOA foreclosure sale 

12 of the property, who at Mesa was maintaining the 

13 account ledger? 

14 A. The accounting department. 

15 Q. Who was in the accounting department at 

16 Mesa at that time? 

17 A. I don't recall. 

18 Q. How many employees did Mesa have in 2012? 

19 A. I don't recall. 

20 Q. How many employees did Mesa have six months 

21 ago? 

22 A. 23. 

23 Q. How many of those employees were in 

24 accounting? 

25 A. Seven. 
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1 Q. So do you know who created this document? 

2 A. I believe Alessi & Koenig's office. 

3 Q. Did anyone at Fort Apache Square confirm 

4 the amount due that's stated in the notice of default? 

5 A. No, they did not. 

6 Q. Do you know how the amount due that's 

7 stated in the notice of default was calculated? 

8 A. No, I do not. 

9 (Deposition Exhibit 5 marked.) 

10 BY MR. PERKINS: 

11 Q. You've been handed what's been marked as 

12 Exhibit 5 to your deposition transcript. It's a 

13 three-page document. Do you recognize these documents? 

14 A. Yes. 

15 Q. What's page l? 

16 A. Looks like an account ledger from a prior 

17 management company. 

18 Q. It was from a prior management company? 

19 A. Correct. 

20 Q. Why do you believe that? 

21 A. This doesn't look like a report I'm 

22 familiar with. This does (indicating). 

23 Q. Page 1 does not look like a report you're 

24 familiar with? 

25 A. Not generated from Mesa, no. 
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1 Q. What about the second and third pages of 

2 the exhibit? 

3 A. Yes. 

4 Q. Yes what? 

5 A. Yes, that looks like a Mesa Management 

6 ledger. 

7 Q. So page 1 was not created by Mesa 

8 Management to your knowledge? 

9 A. No, it was not. 

10 Q. And the second and third pages were, 

11 correct? 

12 A. Yes. 

13 Q. If you look on the first page, the last 

14 entry, that states a balance of $1,204.58; do you 

15 agree? 

16 A. Yes. 

17 Q. If you look at the second page, for 

18 October 31st, 2010, the balance stated is $1,204.58; 

19 do you agree? 

20 MR. MARKMAN: Objection. Document speaks 

21 for itself. 

22 You can answer. 

23 BY MR. PERKINS: 

24 Q. Do you agree? 

25 A. Yes. 
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1 Q. So would you agree with me that when Mesa 

2 took over this account, it took the last balance stated 

3 from the prior management company and used that to 

4 determine the initial balance of the account? 

5 A. Yes. 

6 Q. On the first page, the first entry is 

7 something that says "Balance Forward Charge." Do you 

8 see that? 

9 A. Yes. 

10 Q. And the balance category for the first 

11 entry says $739.58; do you agree? 

12 A. Yes. 

13 Q. Where did that come from? 

14 MR. MARKMAN: Objection. Calls for 

15 speculation. 

16 You can answer. 

17 THE WITNESS: The comment says, "Prior 

18 management AMI." 

19 BY MR. PERKINS: 

20 Q. You were the community manager for the 

21 association for Fort Apache Square when Mesa took over, 

22 correct? 

23 A. No, I wasn't. 

24 Q. Who was? 

25 A. Traci Wozniak. 
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1 Q. Did you talk to Traci Wozniak before this 

2 deposition? 

3 A. No, I did not. 

4 Q. Do you know what AMI stands for? 

5 A. I do not. 

6 Q. Do you know what comprises the $739.58 

7 balance forward? 

8 A. No, I do not. 

9 Q. Did the association make any efforts to 

10 determine what that balance was made up of? 

11 A. I don't know. 

12 Q. Are you aware of any efforts by the 

13 association to confirm that amount? 

14 A. No, I'm not. 

15 Q. Are you aware of any efforts by the 

16 association to determine what that amount is comprised 

17 of? 

18 A. I'm not aware of that, no. 

19 Q. Did you make any effort personally to 

20 confirm the accuracy of that amount? 

21 A. No, I did not. 

22 Q. Did you make any effort personally to 

23 determine what that amount lS comprised of? 

24 A. No, I did not. 

25 Q. On the second page of Exhibit 5, there's an 
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1 A. The dispute would be provided to the 

2 manager and then provided to the board for review. 

3 Q. So in 2011, 2012, who was the manager that 

4 would have handled that dispute? 

5 A. I believe that would be myself. 

6 Q. Do you recall handling a dispute with 

7 Ms. Abelard? 

8 A. I do not. 

9 Q. And then after it's turned over, the 

10 account is turned over to collections, how would Mesa 

11 handle a dispute by the homeowner? 

12 A. The dispute would go to the collection 

13 company, the collection company would provide it to the 

14 management company, the management company would 

15 provide it to the board, the board would review and 

16 make any decisions if needed. 

17 Q. So if a homeowner continued to contact 

18 Mesa, the management company, about a dispute, how 

19 would Mesa handle that if it had already been turned to 

20 collections? 

21 A. We would refer them back to the collection 

22 company. 

23 Q. So you would tell the homeowner --

24 A. You have to deal with Alessi & Koenig's 

25 office. If you would like to present a dispute, 

CSR ASSOCIATES OF NEVADA 
LAS VEGAS, NEVADA (702) 382-5015 
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1 MR. MARKMAN: Objection. Scope. 

2 If you could point somewhere that says 

3 she's supposed to speak on behalf of Mesa Management in 

4 a deposition notice, I'll let her answer that. As to 

5 the association, she is here as the PMK for the 

6 association. 

7 BY MS. BOOKOUT: 

8 Q. Do you know the answer to the question? 

9 A. What was the question? 

10 MS. BOOKOUT: Can you read it back. 

11 (Question read.) 

12 THE WITNESS: If she provided a dispute, 

13 that should have been forwarded to Mesa Management. 

14 BY MS. BOOKOUT: 

15 Q. So if Ms. Abelard was communicating with 

16 Alessi & Koenig about a dispute, would they have 

17 forwarded that information to the association? 

18 A. They should have. 

19 Q. Do you know if there was any communication 

20 between the association and Alessi & Koenig regarding 

21 Ms. Abelard's dispute? 

22 A. I don't recall. 

23 Q. Does the association have an attorney? 

24 You? 

25 Is there any other representation that the 

CSR ASSOCIATES OF NEVADA 
LAS VEGAS, NEVADA (702) 382-5015 
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Bank of America .. 

• 
., eBankfng .. 3271 Transaction Details 

My description; Check 1196 

Check number: 00000001196 

Posting date: 10/07/2011 

Amount: .. 142.00 

Type: Check 

Description: Check 

.. .... I .. • • ... • .0 
·- I -9 - A .. W 

"' ... 'P 

• 
• . 
• .. * * 'o J • 

10 f · 
t I 

.... .. ,. .. 
~ 

• -· • 

> 
~ . 

,. M I .. ;. 

.. 

011line Ba11lri11g· 
' 

/) • f · <-\ r. ;v·) '") 1 26 { { 
{, .. •{t/J,.-1f\. (7,.,)~· !:/ r::::. ,••' ..,,..--. .,.......:.~-··~· ....... ~ 

' ~ .. ~ .. 

~- t\ \ ' 
. ''].O{j 

. 
... .. "9 • .,..., .... 

} 

• 
• • 

https://safe.bankofamerlca.com/.myaccounts/details/deposit/previous-page.go?adx.=7614ca... 7/12/2012 

A& KRPD00028 

054 
APP000303



APP000304



• • 

.. 

eaanklng .. 3271 Transaction Details 
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Check t.1t1mber: 00000001215 

Postln9 date: 

.. 

. . . 
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Amount: 

• • • 

02/13/2012 

.. 284.00 
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eBanklng - 3271 Trancactfon Details 
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DAVID ALESSI 
ABELARD vs. 9352 CRANESBILL TRUST 

1 DISTRICT COURT 

2 CLARK COUNTY, NEVADA 

3 

4 VENISE ABELARD, 

5 Plaintiff, 

) 

) 

) 

) 

June 03, 2016 
1 

6 vs. ) CASE NO. A-12-671509-C 
) DEPT. NO. VII 

7 9352 CRANESBILL TRUST; 
FORT APACHE SQUARE 

8 HOMEOWNERS ASSOCIATION; 
MESA MANAGEMENT, LAS VEGAS 

9 ASSOCIATION MANAGEMENT, 
LLC; BENCHMARK ASSOCIATION 

10 SERVICES; IYAD HADDAD, an 
individual; ALESSI & 

11 KOENIG, LLC; NEVADA 
ASSOCIATION SERVICES and 

12 DOES I through X and ROE 
COMPANIES I through X, 

13 inclusive, 

14 Defendants. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

15 ~~~~~~~~~~~~~~~~~-) 

16 

17 

18 

19 

20 

21 

22 

23 

24 

AND ALL RELATED MATTERS. ) 

~~~~~~~~~~~~~~~~~-) 

DEPOSITION OF DAVID ALESSI 

Taken at Snell & Wilmer 
at 3883 Howard Hughes Parkway 

Eleventh Floor 
Las Vegas, Nevada 89169 

On Friday, June 3, 2016 
at 9:11 a.m. 

25 Reported by: Jualitta Stewart, CCR No. 807, RPR 
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DAVID ALESSI 
ABELARD vs. 9352 CRANESBILL TRUST 

June 03, 2016 
46 

1 letters and notices, and we will -- we would update 

2 the status report at this time. 

3 Q. Do you undertake to verify the math in 

4 the ledger? 

5 A. Yeah. I've been asked that before. I 

6 don't know how we would do that. We don't -- we 

7 don't -- I wouldn't even know how to do that. But 

8 we get the ledger and we take that number as the 

9 principal, for lack of a better word, balance due to 

10 the client. 

11 Q. So you don't do any independent 

12 evaluation or review of the ledger, you accept the 

13 figures as presented by the management company? 

14 A. I mean, if there's an obvious 

15 mathematical error on the ledger, we would hopefully 

16 pick that up. As I said, I mean, I've always 

17 coached our staff and, you know, our job is to get 

18 it right. But, you know, as far as if a payment was 

19 received or not received or if the bank -- I don't 

20 know how we would verify processes that occurred 

21 before the file came over to our office, but I guess 

22 if it's an obvious mathematical error on the ledger, 

23 we would hopefully pick that up. 

24 Q. Do you do any review of the CC&Rs? 

25 A. We do. 
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DAVID ALESSI 
ABELARD vs. 9352 CRANESBILL TRUST 

June 03, 2016 
48 

1 that point? 

2 A. Correct. The notice of delinquent 

3 assessment is sent only to the delinquent homeowner 

4 via regular and certified mail to their property 

5 address and, if different, their mailing address. 

6 The notice of delinquent assessment is not sent to 

7 the bank. 

8 Q. At the time you do the notice of 

9 delinquent assessment, do you have sufficient 

10 information to determine who the lienholders are 

11 against the property, lienholders of record? 

12 A. The information is available online, so 

13 we would have access to that. 

14 Q. But that's not something you typically 

15 would obtain at or near the time you send the notice 

16 of delinquent assessment? 

17 A. Correct. 

18 Q. And you said it was your practice not to 

19 send the notice to anybody other than the homeowner? 

20 A. Correct. 

21 Q. Why is that? Why not send it to banks? 

22 A. Our Nevada counsel didn't feel that it 

23 was necessary, that the statute required it. 

24 Q. You described a number of things that you 

25 did in connection with the notice of delinquent 
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800.211.DEPO (3376) 
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DAVID ALESSI 
ABELARD vs. 9352 CRANESBILL TRUST 

June 03, 2016 
55 

1 A. Correct. 

2 Q. Can you tell -- well, it appears that 

3 Gina Garcia prepared the notice of default; is that 

4 right? 

5 

6 

7 

A. 

Q. 

A. 

Yes. 

To what entities is this notice sent? 

I don't know off the top of my head. I 

8 believe in our document production we have a copy of 

9 the envelopes and certified receipts reflecting each 

10 of the entities that was were sent this notice of 

11 default. Generally it's the recorded any 

12 recorded interest in the chain of title, the bank, 

13 first mortgage, second mortgage. I believe I saw 

14 that the City of Las Vegas sewer had a claim of 

15 liens, so they would be noticed. 

16 Q. It's your understanding that the entities 

17 who have a recorded interest in the property are 

18 sent the notice of default and election to sell via 

19 certified mail? 

20 A. The homeowners are sent -- from my review 

21 of the file this morning, the homeowners were sent 

22 the notice of default via certified mail, all other 

23 parties in interest were sent the notice of default 

24 regular mail. 

25 Q. And is it your practice to retain any 
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DAVID ALESSI 
ABELARD vs. 9352 CRANESBILL TRUST 

1 not have extinguished the lien? 

A. No. 

June 03, 2016 
79 

2 

3 Q. What is your understanding of the issue 

4 of the litigation? 

5 

6 

7 

A. 

Q. 

A. 

The litigation that I just --

The one you just described. 

I probably shouldn't because I really 

8 don't know, but I seem to recall about a month ago 

9 that Steve Loizzi, a Nevada attorney with our 

10 office, mentioned to me that this Miles Bauer issue 

11 came up in front of one of the Clark County District 

12 judges, and the judge found that it was not a 

13 tender. Because of the restrictive language, it 

14 could not be considered a tender. 

15 But, you know, I'm just going off memory, 

16 I don't know what case it was. Certainly you're 

17 welcome to talk to Mr. Loizzi and I'm sure he'll be 

18 happy to discuss that with you. 

19 Q. I take it it's Alessi & Koenig's position 

20 that the notice of sale needs only to be mailed to 

21 the lienholders of record but not served or provided 

22 in such a way that there would be a record of 

23 receipt; is that right? 

24 A. Well, the certified mailing provides a 

25 record of receipt or nonreceipt. But you're correct 

e;~ES-"Q)lTIRE ~":' . .... . . .-. ~/ •. . . --· . . ... •·• .-_ 
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DAVID ALESSI 
ABELARD vs. 9352 CRANESBILL TRUST 

1 REPORTER'S DECLARATION 

2 STATE OF NEVADA 
SS 

3 COUNTY OF CLARK 

4 I, Jualitta Stewart, a duly commissioned 

5 Notary Public, Clark County, State of Nevada, do 

6 hereby certify: 

7 I reported the taking of the deposition 

8 of the witness, DAVID ALESSI, commencing on Friday, 

9 June 3, 2016, at the hour of 9:11 a.m. 

10 That prior to being examined, the witness 

11 was by me duly sworn to testify to the truth, the 

12 whole truth, and nothing but the truth. 

13 That I thereafter transcribed my said 

14 shorthand notes into typewriting and that the 

15 transcript is a complete, true, and accurate 

16 transcription of said shorthand notes. 

17 I certify that I am not a relative or 

18 employee of any party involved in said action, nor a 

19 person financially interested in the action. 

20 IN WITNESS WHEREOF, I have hereunto set 

21 my hand and affixed my official seal in my office in 

22 the County of Clark, State of Nevada, this 15th day 

23 

24 
~ of June, 2016. 

JUALITTA STEWART, RPR, CCR No. 807 
25 

June 03, 2016 
107 
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Inst#: 201109150001788 
Fees: $14 .00 

When recorded mail to: 

THE ALESSI & KOENIG LLC 
9500 West Flamingo Rd., Ste 205 
Las Vegas, Nevada 89147 
Phone: 702-222-4033 
. 

A.P.N. 125-18-513-016 
Trustee Sale No.· 27031 ... 9352 

N/C Fee: $0.00 
09/15/2011 09:53:36 AM 
Receipt #: 913982 
Requester; 
ALESSI & KOENrG LLC (JUNES 
Recorded By: DXI Pgs: 1 
DEBBIE CONWA y 
CLARK COUNTY RECORDER 

-
NOTICE OF DEFAULT AND ELECTION TO SELL UNDER HOMEOWNERS ASSOCIATION LlEN 

WARNING! IF YOU FAIL TO PAY 
NOTICE, YOU COULD LOSE YOUR ii~EOUNT SPECIFIED IN THIS 
IN DISPUTE' You . . ' VEN IF THE AMOUNT IS 
all of . may have the right to bring your account in good standing b a . 
law fo~:n;::e:i:nf ~m~nts plus pennitted costs and expenses within the time perr!i~~1:; 
this notice of default rec~r:~~i:· a!!1:a:l~nm~~ nott?e se~ until ninety day~ from the date 
of August 25 2011 and w1'll . ·1 ts no ice. he amount due is $3,403.58 as 

' increase unt1 yom account becomes current To :6 
p;ym.ent .to stop t?e foreclosure, contact: Fort Apache Square Homeow~ers A::::io~r 
co Alessi & Koenig, 9500 W. Flamingo Rd, Ste 205, Las Vegas, NV 89147. ' 

THIS NOTICE pursuant to that certain Assessment Lien, recorded on July 12, 2011 as 
document number 0001465, of Official Records in the CoWlty of Clark, State of Nevada. 
Owner(s): ABELARD VENISE & COMPERE MARCUS, of LOT 16 BLOCK B as per 
map recorded in Book 123, Pages 73, as shown on the Plan, Recorded on as do~ument 
number as shown on the Subdivision map recorded in Maps of the County of Clark, State of 
Nevada. PROPERTY ADDRESS: 9352 C!:RANESBILL CT, LAS VEGAS, NV 89149. If 
you have any questions, you should contact an attorney. Notwithstanding the fact that your 
property is in foreclosure, you may offer your property for sale, provided the sale is concluded 
prior to the conclusion of the foreclosure .. REMEMBER YOU MAY LOSE LEGAL RIGHTS 
IF YOU DO NOT TAKE PROMPT ACTION. NOTICE IS HEREBY GIVEN THAT The 
Alessi & Koenig is appointed trustee agent under the above referenced lien, dated July 12, 
2011, executed by Fort Apache Square Homeowners Association to secure assessment 
obligations in favor of said Association, pursuant to the tenns contained in the Declaration of 
Covenants, Conditions, and Restrictions (CC&Rs). A default in the obligation for which said 
CC&Rs has occurred in that the payment(s) have not been made of homeowners assessments 
due from and all subsequent assessments~ late charges, interest, collection and/or attorney 
fees and costs. 
Dated: August 25, 2011 

Gina Garcia, Alessi & Koenig, LLC on behalf of Fort Apache Square Homeowners 
Association 
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~· VENISE ABELARD 
9352.CRANESBJLL CT 

LAS VEGAS, NV 89149·1636 

MERS 
MIN 100020410001775498 
POBOX2026 

FLINT. Ml 48501-2026 

NEVADA ASSOCIATION SERVICES, INC. 

T.S. NO. N36501 
6224 W. DESERT INN RD, SUtTE A 

LAS VEGAS, NV 89146 
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MARCUS COMPERE 
9352 CRANESBILL CT 

LAS VEGAS, NV 89149-1636 

CITY OF LAS VEGAS SEWER 
CYCLE BILLING NO. 12-015295 
400 E. STEWART AVE 

LAS VEGAS, NV 89101 

REPUBLIC SERVICES 
ACCOUNT# 10-74588-8 
PO BOX 98508 

LAS VEGAS, NV 89193-8508 

g Retum Receipt Fee 
CJ (Endorsemffflt RequlNd) 
c:J Reatrfch!d Dellvery Fee i------~H;:... ...._~ 

(Endorsemam Requlrutl) 
' Cl t--------t 
'# Total ~oata.09 & Fees !I; . . .. . ~ • 
Cl VENISE ABELARD 
Ir 9352 CRANESBILL CT 
CJ YlriiSI 
CJ orPO 
t'-- ""'~~-ii: LAS VEGAS, NV 89149-1636 CA'()', .. 
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OHi MORTGAGE COMPANY 
MIN 100020410001775498 
12357 RIATA TRACE PARKWAY, SUITE 

AUSTIN, TX 78727 

NORTH AMERICAN TITLE 
T.S. NO. N36501 
6320 S. SANDHILL RD, SUITE 3 

LAS VEGAS, NV 89120 
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When f·e·corded mail to:· . . .. 

: Alessi & Koenig, LLC . . . . . . . . 

9500 West FJami~go Rd., S~ite 205 . · .. 
. · . L·as Vegas~ NV·89147. ··· · · , -. 
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. Phone: 702-222-4033 _ .. . · .. .. . ·,· . 

. ' .. . . ., . . . .. . . .. ... 
. ' 

. APN: ·125-18'-513~016· . ·· · ·. " . TSN 27031-9352 . --. . : , 
. .. ~ .· . 

·-· -

" . ' . " .. : . ·". . : ' . NOTICE· OF"TRUSTEE'S SALE ·. : . : ·.. . .· 

wARN1NG! A SALE OF yQ(;RP~OP~ii IS ~~~~T! UNLESS·. 
-YOU.PAY THE.AMOlJNT· SPEC°IFIED-IN THIS -NOTICE· .. BEF.ORE.THE 
: SALE -DA 1--E, YOU:' cot.JLD .LOSE ·.YOUR ... HOME~ ".EVEN" IF TBE· .· 

· .. AMOUNT IS IN.DISPUTE.- .YOU MUsr A.CT.BEFORE THE-SALE.DATE .. -
. · IF YOU HA VE ANY~ QUE.STIONS, PLE;ASE CA.LL -Alessi & .. Koen.ig at. 702-
... 222.;4033.· . IF · YOJ]-" NEED- . A·SSI.S-TANCE,: "P.lEASE - ·¢ALL· "T-HE-

. FORECLOSURE SECTION oF .. THE ·oMBtIDSMAN's··aFFICE·~ NEvAriA 
. -REAL:EsTATE nrvtsroN,.AT l-877-829~9907 r~v11v1EDIATEL·Y.· · .. · 

. . - - . - . . ._ . 

. :. NO'.flCID IS HEREBY GiVEN l'HAT: - ... . . . . -
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- .. ·:·:. On'June _06~·2012, ~1es~i. &:k~~nl~ ~s duly appq·i~ted Tn;s~~e·p~rsuant to a' 6~rtain 'ii~~~ ff?C~id~d-on iuI.y 12~- . :_: :."· ". - : ' 
.... ;~:·201_1, as instrument n~1nberi;()OOI4651 of the official rec9rds. ofCJatk Courity;_Nevada/WIJ_,L-.SELLTBE ·· -· - . -~::· , 
· . i ·BELOW., MENTIONED PROPERTY TO THE.· I-IlGHEST. BIDDER -FOR·. LAWFUL· MONEY· OF ·THE· · . · :. : . '.. : .. · · _ - l 

; . . . . . ~ . . . . . - ! . . . . . . . . . . . . . . !', - • 

. I-,UNITED ·STATE~, OR.A CASHIERS. CHECK at: 2~00 I?.:m.,- a.f 95QO V(-~. El.amingo. R9.;. Suite #205,._Las.-. · -. · ";: : . . . i 
'.-=":-.Vegas, 'NV 89.147 (Ales~! & Koenig, LLC Office.BuJ!ding, fn~·_F_lqor) _- ... -. " · .. '::_ ... : '· .. :;; ·_· : _ - · ,'_ . .-... · . . . · ');_· · _ --: ·\ 
. •.. . . . • . .,.\. . ,..~;·. • . . • ... : . . . • ··. ->... • .• ·. •, . j 

. . . : ·. . . . . . ·.· . . . : . . ·:. . . . . : . . . . ·. . . . . ·.· : .· . ~ ·. . . ·. . . . ,: . .. .· '• :·. ·'-:: : . . . . . . . . . : ·, .:.~ ·. ' . : . . i 
, -: . , . · , ·-=·:.:The.street add~·ess and other con111)on designatiori,.-if .any,' .of .t~e real .Prop~rty describ.~d· ~~~ye iS p~rported. to .. - .- : "··:· f.: -. . : : __ .. ! 
-. -" . :_ f be: -9352. c·RA~ESB··~L ~T1 LA.S-VEGJ\~, NY. ~?,~49.~ _f.he own~r.'.of :the ·r~al_ prQperyY.'i)s purported to' ~e: .. - -. .... - ._·_ -·~:~.. . .. : 1 

. : .·:'.}:~ABELARD VENISE & COMPERE MARCUS:· - : .. : ··:-t .... " . .- .. · -.: -.. · :. · .. = '..- " . .-:·,;r:>. · :· .. · . ' ·: . _ ",~:.: -.- .. , : i 
.. · .> .. -.-_:.;;;.--: .-.. :. · .. -:_· .. -: .. ·. ·_:. · ...... : _.-_- .. J~-- .... . -.. ·: . .-· .. · ~ -· :. <: .- -:<(· .. · .: .-·: -·_ .. =·:.·._ "·":·,_ .. ,.:. ... _:_.-.>-~r·-- · -. ~·· .. · =: ·._:_ - , ... ·~ .. ,- · ...... ~t ~. · "" .. I 
_ .. · . ·. {The. und~rsi gned ~n1stee di~c·~aims .:any liability '.for· a.n.:Y incgrre.ctn~ss of the str~et .a(fdres~.)1nd other common . . : · -. ·. -- :.}.-: .=. · ... :.J 
. ::.· ... · " .·'i de.signatio:i:is~ if an).< ·sh_qwn .. -'here1_n.- S~'i.d. sale ivil_f be m&Je, _·~itpou( covena.nt. q( wai-ranty, .. e~pressed or . ·.·.:'. ._ ... : -:( -. · · - , ··l 
_ .... -.... :· ·~ implied,,.regarditig· t~tle~· p6$sessiqn o! .. eri-~u1nbr_ance.s; t<j'tpay.,the .re1ria.in~rig." Pr:iric.ip~l ·sum .. o:f ~ note~",,·.·:, ": ::j.. · ·:; .· ··l 
. . - . ~ home~\y.rier'$ _·a~sessm.ent or 'other ob.lig;:i.tio.tj -~ecu1~e~f by.:this fien_,:witjJ interest: an~ "o.thei:: sum a:s provided .. · ·:.: .. :. ,~-'.'.. .· .: . -:.1 
..... : : .. :-. iherei~: -.p]us advances! if any, -·und~r the. tenn.S· il1er'eof an,d-)~tercst· on such "advan.~es·~- .p.lus fees~ charges, .. : .-' ~·· :·.-:-:. <: -.. ·_ ... : .! 

-. '. .... ',,'."·expenses~ -of the. Trustee .~ncf .~µst createq by ·s~i~. l·ler.1-; ·_:·The ·t.otar amount 'c;)f .the 1fr1p,?,_id-. balan~e'.of the .. :., ·. :> :.{ -.: : _ ! 
: : ~ ·._ .. ;_obligation. secured :by the P!OiS'ertytq·be so)d. and J:eastj,nable .. e~~im~t~d costs_, ·experi$es afrq' ~d"'.ances .. at die.time -. ··:- .. ; . ··""}:· . ·'.:. -.... .- j 
. .· '; \_.''e>f th~ lni~ial .·pubHcatio~ ?(th;e. No~i9e of _Sale is S3193.2.5·~. ~~ayn_ient:~t.ist'be .in_ ~~~}i;·.a·_c~~hier"s che-ck d~awn . _ .. '· .... · ··::·::· .. · ·: .. :" .< _' i 

· ·.-·.· .· -__ .\ 9n a stat~· or nati~nal bank,. a 1theck drawn ·by· a ~tat~ bank.or 'federal .. cre~i~ \inion, o·r· ~. che(f_~ drawn by a ·state _ · . ·.-·: < ._ . _:X --. · . ": "; 
· ::. ·: .. -.~<o{ federal .savillgs. ·an cf loan. ~.ssoci.ation; .. sayings asso~!ati<?q,: or s_a~ii1gs bank specified f n .. s~c.tion .·s1.02 of.the : ·, .· ·. · · '· . _· >:. · · ··· - ·. · i . . ~ . . . . . . . . . . . . . . . . . . . . . . . . . ·. . , . . . . . . - . . . ( 

: .. .- . .-, :'._;: Fit~iincial ~ode ~nd aythori~ed to· do. b:u'sine~s .in ~s st~te._ _. '. :. _ · ;. ·~: _.:. .... : -" . · " · '. ": " : .. -. >~. _ .. ·:. · , '. .· _. · _ - ". · :. , · . -· . .- ".:· ·. · :· . _..·-_. ·_:: ·; 
. -":- .:· : : :·:." :~~te"· ·~~Y. ~·- .io1~ . . :·: · ·: ·.'., (). ·. -_ :. : · -· _: \( 1 1 · .... ~ : ·: .. , ..... ·· • · -"· :·:·'. : .. · ·" :' .. : • .... ··: .:··,:· ... · '., .; ._ .. :~-- -: -••. ·:~· •. : . : : :, . ~;_. : .. · .·:· • _-_ "".: --:':·:~ ·_· > .. :.·;~ '.··: -. :· ,. · .. =. l 

.... : :: . -·:.-.:; .~·. ' " . . ·'. - .., ·-. :--· . ~·.~xi1..r-: - ·~v~·: :.~~-:· .... · ' . ;'.·. ". . .. ·... ':··: -.:. -~>. "-.:·-,.: : : . . "~.. . . · .. "_·.'. _·_ -,. ":'.·: .< r 
' • I •• ••• • • • • • 4 . . t . . • 'I ·• • . • • . • -(,, . •. ..- • .' .·:· • . ) 
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VENISE ABELARD 
9352 CRANESSILL CT 

LAS VEGAS, NV 89149~1636 

MERS 
PO BOX2026 

FLINT, Ml 48501-2026 

NEVADA ASSOCIATION SERVICES, INC. 
6224 W. DESERT fNN RD, SUITE A 

LAS VEGAS, NV 89146 

Wells Fargo Bankm N.A. 
c/o National Default Servicing Col'J)oration 
n20 No. 16th Street, Suite 300 

Phoenix, AZ 85020 

11.J Cel'lifle d Fee 

c:::J Return Receipt Fee 
CJ (Endorsement Required) 
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Wells Fargo Bankm N.A. 

MARCUS COMPERE 
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CITY OF LAS VEGAS SEWER 
400E. STEWART AVE 

LAS VEGAS, NV 89101 

REPUBLIC SERVICES 
POBOX98508 

LAS VEGAS, NV 69193-8508 
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..0 
r'-
['-
..ll 

[""" 

~ 
.::t" 
.:!" 

rt.I 
t:J 
Cl 
Cl 

0 
[""' 

27031 
OHi MORTGAGE COMPANY . 
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AUSTIN, TX 76727 
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LAS VEGAS, NV 89120 

National Default Servicing Corporation 
7720 N. 16th Street, Suite 300 
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Postmark 
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National Default s·erlficin·g·Corporation 
7720 N. 16th Street, Suite 300 

Phonix, AZ. 95020 ......... 
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VENJSE ABELARD 

9352 CRANESBill CT . 

.. 

TO: ALEXIS& 

REF: FORT APARCHE SQUARE (HOA)~ 

A noticed had been posted on my door oo mav 25~ $ srat@d rnv hom~ wiH be auction oo June 

0611 :mu due m delinquent af HOA dues. 

I have no such b~~ge of this occurrences~ I have never received any noticed from HOA 
Manapn1ent (Fort Apache Square) regarding this matter. i am wondered how I got to owed 

this rum of th~ thousands nine hundred and forty two,, {$3,.942.ect..) € am oot denied that i 
paid late cm st:Kne ~ due to my fin~ hardship~ but I have atways induded late fees., 

Even on my h~Jp tkne with ~3e $ituation that my property was oo the status of 

furedmrure in 2010,.. lb.ad continued paid OlY HOA dues at that time the HOA managei §lent W3S 

under Benchmark oorp~ Even taught there was no services provide to the home owners~ From 

2~2010 the HOA ~agement been ~to fuur different HOA m~ent. Mesa is the 
Seoond tlsmlle around.. The HOA m.an~ent had not provided any servioos to h~ers 
from 20fl1l.2010~ d1E ·~ ~ had to oo the best of k~ng the property in good 

standard .. I had to do my own ~andscapln& cutting them bushess- which l have proof of. There 
were oo ~ ~oo to me$~ then I stHi pa~d my dues, because f know ~en ~ 
purchased the ~ I a3fMd to the HOA. I have never reoohted any letter from HOA but one 

when .~~ ·~· OYef' from ~mark oo October of 201011 tu ft.~-aro the due fur the fm')ftth 
of ffovefnber 2010.. l wMl Jite this matter m .be ~. r do know my ~ I have ~·the proof of 
my P~.co wt~> I wil be furwam tn vou~ Am of al they have oo right putting a lien oo my 

property with out sendifll me a notice nor to put It oo auction~ when l arn not aware of the 
debt I owe after·~. i do ~d the HOA dues~ ~ do not owe them~ Thank you for your rooperate~ 

ABEL1\.RD 0005 
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DA VJO ALESSI* 

THOMAS BA YARD * 

ROBERT KOENIG"'"' 

RYAN KERBOW*"'"' 

* Admitted lo the California Bar 

*"' Admitted to the California, Nevada 
and Colorado Bars 

*** Admitted to the Nevada and California Bar 

A 

·G 
, .. J 1lf1, /Ji-.lt1rJ$dicti.1.'lll(t/ .L11u1 Fir111 

9500 W. Flamingo Road, Suite 205 
Las Vegas, Nevada 89147 
Telephone: 702-222-4033 
Facsimile: 702-222-4043 
www.alessikoenig.com 

FACSIMILE COVER LETTER 

ADDITIONAL OFFICES IN 

AGOURA HlLLS, CA 
PHONE: 81 !!- 735-9600 

RENO NV 
PHONE: 775-626-2323 

& 
DIAMOND BAR CA 

PHONE: 909-861-8300 

To: ABELARD VENISE & COMPERE MARCUS Re: 9352 CRANESBILL CT/HO #27031 

From: Date: Monday, June 04, 2012 

Fax No.: Pages: 2, including cover 

HO#: 27031 . Dear ABELARD VEN I SE & . 

This cover will serve as an amended demand on behalf of Fort Apache Square Homeowners Association for the above referenced 
escrow; property located at 9352 CRANESBILL CT, LAS VEGAS, NV. The total amount due through July 2> 2012 is $4,224.01. 
The breakdown of fees, interest and costs is as follows: 

Total 

Pre NOD 
Notice of Delinquent Assessn1ent Lien - Nevada 
Notice of Default 
Notice of Trustee Sale 
Foreclosure Fee 
Release of Lien (Upon payment in full) 

1. Attorney and/or Trustees fees: 
2. Notary, Recording, Copies, Mailings, and PACER 
3. Ledger Through July 2, 2012 
4. RPIR-GI Report 
5. Title Research (10-Day Mailings per NRS 116.31163) 
6. Management Company Advanced Audit Fee 
7. Management Account Setup Fee 
8. Publishing and Posting of Trustee Sale 
10. Conduct Foreclosure Sale 
11. Capital Contribution 
12. Progress Payments: 

Sub-Total: 
Less Payments Received: 

Total Amount Due: 

$90.00 
$325.00 
$400.00 
$275.00 
$150.00 

$30.00 

$1,270.00 

$1,270.00 
$400.00 

$2,048.65 
$85.00 

$275.00 
$200.00 

$0.00 
$175.00 
$125.00 

$0.00 
$376.86 

$4,955.51 
$731.50 

$4,224.01 

Please be advised that Alessi & Koenig, LLC is a debt collector that is attempting to collect a debt and any information 
obtained will be used for that purpose. 

A&KRPD00019 
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DAVID ALESSI* 

THOMAS BAY ARD * 

ROBERT KOENIG** 

RYAN KERBOW*** 

* Admitted to the California Bar 

** Admitted to the California, Nevada 
and Colorado Bars 

***Admitted to the Nevada and California Bar 

A 

cJ ilft1l1iMJt1risdictf(lllftl L11u• ./i'ir111 

9500 W. Flamingo Road, Suite 205 
Las Vegas, Nevada 89147 
Telephone: 702-222-4033 
Facsimile: 702-222-4043 
www, alessikoenig. com 

FACSIMILE COVER LETTER 

ADDITIONAL OFFICES IN 

AGOURA HILLS, CA 
PHONE: 818- 735-9600 

RENO NV 
PHONE: 775-626-2323 

& 
DIAMOND BAR CA 

PHONE: 909-861-8300 

Please have a check in the amount of $4,224.0 I made payable to the Alessi & Koenig, LLC and mailed to the above listed 
NEVADA address. Upon receipt of payment a release of lien will be drafted and recorded. Please contact our office with any 
questions. 

Please be advised that Alessi & Koenig, LLC is a debt collector that is attempting to collect a debt and any information 
obtained will be used. for that purpose. 
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Venise Abelard 

9352 Cranesbill Court 

Las Vegas, NV 89149 

Property Address: 9352 Cranesbill Court 

Account#: 17491 

Code Date 

Assessment 10/31/2010 

Assessment 11/1/2010 

Assessment 12/1/2010 

Payment 12/13/2010 

Late Fee 12/30/2010 

Assessment 1/1/2011 

Late Fee 1/30/2011 

Assessment 2/1/2011 

Late Fee 2/28/2011 

Assessment 3/1/2011 

Late Fee 3/30/2011 

Assessment 4/1/2011 

Late Fee 4/30/2011 

Assessment 5/1/2011 

Assessment 6/1/2011 

Late Fee 6/30/2011 

Assessment 7/1/2011 

Assessment 8/1/2011 

Late Fee 8/30/2011 

Assessment 9/1/2011 

Late Fee 9/30/2011 

Assessment 10/1 /2011 

Payment 10/24/2011 

Late Fee 10/30/2011 

Assessment 11/1/2011 

Late Fee 11/30/2011 

Assessment 12/1/2011 

Late Fee 12/30/2011 

Assessment 1/1/2012 

Late Fee 1/30/2012 

Assessment 2/1/2012 

Payment 2/13/2012 

Late Fee 2/29/2012 

Assessment 3/1/2012 

Fort Apache Square 
9512 W Flamingo Road #102 

Las Vegas, NV 89147 

Amount Balance Check# 

1,204.58 1,204.58 

56.00 1,260.58 

56.00 1,316.58 

-56.00 1,260.58 1167 

10.00 1,270.58 

61.00 1,331.58 

10.00 1,341.58 

61.00 1,402.58 

10.00 1,412.58 

61.00 1,473.58 

10.00 1,483.58 

61.00 1,544.58 

10.00 1,554.58 

61.00 1,615.58 

61.00 1,676.58 

10.00 1,686.58 

61.00 1,747.58 

61.00 1,808.58 

10.00 1,818.58 

61.00 1,879.58 

10.00 1,889.58 

61.00 1,950.58 

-281.43 1,669.15 61198 

10.00 1,679.15 

61.00 1,740.15 

10.00 1,750.15 

61.00 1,811.15 

10.00 1,821.15 

64.50 1,885.65 

10.00 1,895.65 

64.50 1,960.15 

-284.00 1,676.15 1215 

10.00 1,686.15 

64.50 1,750.65 

Memo 

Initial Balance 

Assessment 

Assessment 

Mesa-12132010.TXT 

Lien 

Assessment 

Lien 

Assessment 

Lien 

Assessment 

Lien 

Assessment 

Lien 

Assessment 

Assessment 

Lien 

Assessment 

Assessment 

Lien 

Assessment 

Lien 

Assessment 

Alessi progress payment 

Lien 

Assessment 

Lien 

Assessment 

Lien 

Assessment 

Lien 

Assessment 

Mesa-02132012.TXT 

Lien 

Assessment 

Mesa Management 19512 W Flamingo Road #1021 Las Vegas, NV 891471 702-750-0530 

Make check payable to: Fort Apache Square 
5/31/2012 Page 1 of 2 

A&KRPD00021 
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Code 

Late Fee 

Assessment 

Late Fee 

Assessment 

Current 

0.00 

5/31/2012 

Date 

3/30/2012 

4/1/2012 

4/30/2012 

5/1/2012 

Fort Apache Square 
9512 W Flamingo Road #102 

Las Vegas, NV 89147 

Amount Balance Check# 

10.00 1,760.65 

64.50 1,825.15 

10.00 1,835.15 

64.50 1,899.65 

Memo 

Lien 

Assessment 

Lien 

Assessment 

30- 59 Days 60 - 89 Days >90 Days Balance: 1,899.65 

74.50 74.50 1,750.65 

Mesa Management 19512 W Flamingo Road #102 I Las Vegas, NV 891471 702-750-0530 

Make check payable to: Fort Apache Square 
Page 2of2 
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Venise Abelard 

Community Address: 9352 Cranesbill Court 
Las Vegas, NV 89149 

Mailing Address; 9352 Cranesbill Court 
Las Vegas, NV 89149 

Trans Date Transaction Charges 

05/31/2009 Balance Forward Charg 739.58 
06/01/2009 Assessment 56.00 
07/01/2009 Assessment 56.00 

07131/2009 Late Fee 10.00 
08/01/2009 Assessment 56.00 
08/31/2009 late Fee 10.00 
09/01/2009 Assessment 56.00 
09/0112009 Check 

09/30/2009 Late Fee 10.00 

10/01/2009 Assessment 56.00 
10/31/2009 Late Fee 10.00 

11/01/2009 Assessment 56.00 
11/19/2009 Check 
11/30/2009 Late Fee 10.00 
12/01/2009 Assessment 56.00 
12/31/2009 Late Fee 10.00 
01/01/2010 Assessment 56.00 
01/31/2010 Late Fee 10.00 
02/01/2010 Assessment 56.00 
02/03/2010 Check 

02/28/2010 Late Fee 10.00 

03/01/2010 Assessment 56.0D 

03(31/2010 Late Fee 10.00 
04/01/2010 Assessment 56.00 
04/14/2010 Check 
04/30/2010 late Fee 10.00 

05/01/2010 Assessment 56.00 
05/30/2010 Late Fee 10.00 
06/01/2010 Assessment 56.00 
06116/2010 Check 
06/30/2010 Late Fee 10.00 
07/01/2010 Assessment 56.00 
07/30/2010 Late Fee 10.00 
08/01/2010 Assessment 56.00 
08/30/2010 Late Fee 10.00 

09/0112010 Assessment 56.00 

09/15/2010 Check 
09/30/2010 Lala Fee 10.00 
10/01/2010 Assessment 56.00 

Paga 1 of 176 

Account History Report 
Fort Apache Square HOA 

00198-2017 

Date Settled; 

Unit Type: 01 - Homeowner 

Last payment date: Ned Sep 15, 201 o 
last payment amount: 112.00 
Current balance: 1,204.58 

Payments Balance Date Biiied Referanca- Comments 

739.58 Balance Forward prior management AMI 
795.58 Monthly Charges Recurring Charges: 06/01/2009 
851.58 Monthly Charges Recurring Charyes: 07/01/2009 
861.58 Late Fee Late Fee: 07/30/2009 
917.58 Monthly Charges Recurring Charges: 08/01/2009 
927.58 Late Fee Late Fee: 08/30/2009 
983.58 Monthly Charges Recurring Charges: 09/01/2009 

-125.00 858.58 138112 NAS 
868.58 Late Fee Late Fee: 09/30/2009 
924.58 Monthly Charges Recurring Charges: 10/0.1 /2009 
934.58 Late Fee 

.: ~-:.:. 

Late Fee: 10/30/2009~ 
990.58 Monthly Charges Recurring Charges: 11/01/2009 

-100.00 890.58 147943 NAS 
900.58 Late Fee Late Fee; 11/30/2009 
956.58 Monthly Charges Recurring Charges: ·12/01/2009 
966.58 Late Fee Late Fee: 12/30/2009 

1,022,58 Monthly Charges Recurring Charges: 01/01/2010 
1,032.58 Late Fea Late Fee: 01/30/201 O 
1,088.58 Monthly Charges Recurring Charges: 02/0'1 /201 O 

-56.00 1,032.58 1133 Payment. Thank you 
1,042.58 Late Fee Late Fee: 02/28/2010 
1,098.58 Monthly Charges Recurring Charges: 03/01/2010 
1, 108.58 Late Fee Late Fee: 03/30/2010 
1.164.58 Monthly Charges Recurring Charges: 04/01/2010 

-132.00 1,032.58 1137 Payment. Thank you 
1,042.58 Late Fee Late Fee: 04/30/2010 
1,098.58 Monthly Charges Recurring Charges: 05/011201 o 
1f108.58 Late Fee Late Fee: 05/30/2010 
1, 164.58 Monthly Charges Recurring Charges: 06/01/2010 

-112.00 1,052.58 1144 Payment. Thank you. 
1,062.58 Late Fee Late Fee: 06/30/2010 
1,118,58 Monthly Charges Recurring Charges: 07101/2010 
1, 128.58 Late Fee Late Fee: 07/30/201 O 
1,184.58 Monthly Charges Recurring Charges: 08/01/2010 
1, 194.58 late Fee Late Fee: 08/30/201 O 
1,250.58 Monthly Charges Recurring Charges: 09/01/2010 

-112.00 1,138.58 1157 Payment. Thank you 
1, 148.58 Late Fee Late Fee: 09/30/2010 
1 ,204.58 Monthly Charges Recurring Charges: 10/011201 O 

• ' • • • I • I • ' • o 0 0 • ' • • ' • ' I • • ' ' '• • •- •'' '• '• • ' ' ' • ' • • • •I ' • I • • ' • • • ' • • ' ' • I I ' ' • ' I • • ' ' ' ' • ' 
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1 DISTRICT COURT 

2 CLARK COUNTY, NEVADA 

3 
VENISE ABELARD, 

4 

5 Plaintiff, 

6 vs. CASE NO. A-12-671509-C 

7 9352 CRANESBILL TRUST; FORT 
APACHE SQUARE HOMEOWNERS 

8 ASSOCIATION; MESA MANAGEMENT, 
LLC; BENCHMARK ASSOCIATION 

9 SERVICES; IYAD HADDAD, an 
individual; ALESSI & KOENIG, 

10 LLC; NEVADA ASSOCIATION SERVICES 
and DOES I through X and ROE 

11 COMPANIES I through X, inclusive, 

12 Defendants. 

13 
And all related matters. 

14 

15 

16 

17 VOLUME II 

I 

I 

18 DEPOSITION OF DAVID ALESSI, ESQ. 

19 Taken at the law offices of Snell & Wilmer 

20 Taken on Wednesday, June 8, 2016 

21 At 9:51 a.m. 

22 At 3883 Howard Hughes Pkwy., Ste. 1100 
Las Vegas, Nevada 

23 

24 

25 Reported by: Barbara Kulish, CCR #247, RPR 

CSR ASSOCIATES OF NEVADA 
LAS VEGAS, NEVADA (702) 382-5015 
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12 

1 approximately half of the progress payment -- I mean 

2 half of the partial payment made by the homeowner. It 

3 looks like we cut a check for approximately half to the 

4 HOA, which would not be unusual. 

5 Q. So then what you're doing is, these 

6 assessments aren't going to pay assessments, they're 

7 going to pay past-due costs to Alessi & Koenig? 

8 A. Both. It looks like half went to the 

9 assessments -- well, $281.43 went to the assessments. 

10 I don't know -- I can't see whether or not this check 

11 was -- cleared the bank, I just have the front of the 

12 check for $142. I also just have the front of the 

13 check for 366. So I don't know if these checks cleared 

14 the bank or not. 

15 But just going off of the documents that I 

16 have seen, assuming that the checks cleared the bank, 

17 the 366 plus 142, which is approximately 500, would 

18 have been divided, again assuming these checks cleared 

19 the bank, 283 to the association -- or 281.43 to the 

20 association, and a balance of approximately, what, 220 

21 to Alessi & Koenig. 

22 Q. But you're just -- it's not clear from the 

23 ledger that that's what has happened, this is just your 

24 best estimate given your practice? 

25 A. Well, it says "Alessi progress payment" on 

CSR ASSOCIATES OF NEVADA 
LAS VEGAS, NEVADA (702) 382-5015 
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1 close to the time of the event as possible, but not 

2 always the same day or even the next day. 

3 Q. Did Alessi & Koenig send any letters or 

4 emails to Ms. Abelard between June 5th and 

5 July 13th? 

6 A. I don't know. None are indicated on the 

7 status report. 

8 Q. If a letter had been sent, would it be 

9 indicated on the status report and/or present in the 

10 file? 

11 A. Yes, it should be. 

12 Q. Did anyone from Alessi & Koenig call 

13 Ms. Abelard between June 5th and July 13th? 

14 A. I don't know. 

15 Q. If they had, would it be indicated in the 

16 status report? 

17 A. Not necessarily. I can go back to the 

18 office and see if there's any notes to that effect or 

19 emails to that effect, but I haven't seen anything. 

20 Q. Would those notes or emails be kept 

21 somewhere other than in the file for this account? 

22 A. The emails are archived. We don't scan the 

23 emails into the account -- into the letters and notices 

24 tab always. I've seen emails produced, so sometimes 

25 emails are scanned. But when we are putting together 

CSR ASSOCIATES OF NEVADA 
LAS VEGAS, NEVADA (702) 382-5015 
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1 our production of documents, an interoffice email goes 

2 around asking that all employees search their email and 

3 archived email for anything related to this property. 

4 I haven't seen anything in the file to that effect. 

5 Q. Will you go check and make sure there were 

6 no emails? 

7 A. Yes. 

8 MR. PERKINS: Those are all my questions. 

9 Does anybody else have any follow-up? 

10 

11 FURTHER EXAMINATION 

12 BY MS. BOOKOUT: 

13 Q. One follow-up to the communication between 

14 Ms. Abelard and Alessi & Koenig. 

15 Does Alessi & Koenig keep a phone log? 

16 A. Never been asked that before. I don't 

17 know. I can check. 

18 Q. If you did keep a phone log, would it be 

19 saved in the same program that you've been discussing? 

20 A. No. There wouldn't be a phone log where 

21 each entry in the phone log file is saved, where the 

22 phone log is saved into each entry such that it would 

23 require the phone log to be copied multiple times. But 

24 there may be a phone log, a generic phone log that we 

25 have in storage or somewhere. I can look. But there 

CSR ASSOCIATES OF NEVADA 
LAS VEGAS, NEVADA (702) 382-5015 
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APPRAISAL OF REAL PROPERTY 

LOCATED AT 
9352 Cranesbill Court 
Las Vegas, NV 89149 

Fort Apache Ranch Plat Book 123 Page 73 Lot 16 Block B 

FOR 
Snell & Wilmer LLP 

3883 Howard Hughes Parkway #1100 
Las Vegas, NV 89169 

AS OF 
July 11, 2012 

BY 
R. Scott Dugan, SRA 

R. Scott Dugan Appraisal Company, Inc. 
8930 West Tropicana Avenue, Suite 1 

Las Vegas, NV 89147 
702-876-2000 

appraisals@rsdugan.com 

Form GA1NV- "WinTOTAL" appraisal software by a la mode, inc. -1-800-ALAMODE 
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IMain File No. 9352 Cranesbill Ctl Page #21 

R. Scott Dugan Appraisal Company, Inc. 
8930 West Tropicana Avenue, Suite 1 

Las Vegas, NV 89147 
702-876-2000 

December 07, 2015 

Snell & Wilmer LLP 
3883 Howard Hughes Parkway #1100 
Las Vegas, NV 89169 

Re: Property: 

Borrower: 
File No.: 

9352 Cranesbill Court 
Las Vegas, NV 89149 

N/A 
9352 Cranesbill Ct 

Opinion of Value: $ 94,000 
Effective Date: July 11, 2012 

As requested, we have prepared an analysis and valuation of the referenced property. The purpose of this assignment 

was to develop a value opinion based upon the assignment conditions and guidelines stated within the attached report. 
Our analysis of the subject property was based upon the property (as defined within the report) and the economic, 

physical, governmental and social forces affecting the subject property as of the effective date of this assignment. 

The analysis and the report were developed and prepared within the stated Scope of Work and our Clarification of 
Scope of Work along with our comprehension of applicable Uniform Standards of Professional Appraisal Practice and 

specific assignment conditions provided by the client and intended user. 

The findings and conclusions are intended for the exclusive use of the stated client and for the specific intended use 
identified within the report. The reader (or anyone electing to rely upon this report), should review this report in its entirety 

to gain a full awareness of the subject property, its market environment and to account for identified issues in their 
business decisions regarding the subject property. 

The opinion assumes the date and time of value to be prior to the HOA lien transfer on the same date. The opinion also 

assumes the property to be in average condition and professionally marketed under normal terms. 

Use and reliance on this report by the client or any third party indicates the client or third party has read the report, 
comprehends the basis and guidelines employed in the analysis and conclusions stated within and has accepted same 

as being suitable for their decisions regarding the subject property. 

The value opinion reported is as of the stated effective date and is contingent upon the Certification and Limiting 
Conditions attached. The Assumptions and Limiting Conditions along with the Clarification of Scope of Work provide 

specifics as to the development of the appraisal along with exceptions that may have been necessary to complete a 
credible report. 

Thank you for the opportunity to service your appraisal needs. 

Sincerely, 

R. Scott Dugan 

R. Scott Dugan Appraisal Company, Inc. 
License or Certification#: A.0000166-CG 

State: NV Expires: 05/31/2017 
appraisals@rsdugan.com 
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Client Snell & Wilmer LLP File No. 9352 Cranesbill Ct 
Property Address 9352 Cranesbill Court 
City Las Veaas County Clark State NV Zip Code 89149 
Owner Venise Abelard 
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GP Residential Certifications Addendum ............................................................................................................................................................................ 23 
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Real Estate Appraisers and Consultants (702) 876-2000 IMain File No. 9352 Cranesbill Ctl Page #31 

RESIDENTIAL APPRAISAL REPORT File No.: 9352 Cranesbill Ct 

I Property Address: 9352 Cranesbill Court City: Las Vegas State: NV Zip Code: 89149 
County: Clark Legal Description: Fort Apache Ranch Plat Book 123 Paae 73 Lot 16 Block B 

Assessor's Parcel#: 125-18-513-016 

I Tax Year: 2012 R.E. Taxes:$ N/A Special Assessments: $ o Borrower (if applicable): N/A 
$ Current Owner of Record: Venise Abelard Occupant: D Owner D Tenant D Vacant I D Manufactured Housing 

i Project Type: D PUD D Condominium D Cooperative D Other (describe) HOA:$ 65 D per year D per month 
Market Area Name: Fort Apache Ranch - Northwest Las Veqas Map Reference: 12-B5 Census Tract 32.28 

I The purpose of this appraisal is to develop an opinion of: D Market Value (as defined), or D other type of value (describe) 
This report reflects the following value (if not Current, see comments): D Current (the Inspection Date is the Effective Date) D Retrospective D Prospective 

:z: Approaches developed for this appraisal: D Sales Comparison Approach D Cost Approach D Income Approach (See Reconciliation Comments and Scope of Work) 
:w: Property Rights Appraised: D Fee Simple D Leasehold D Leased Fee D Other (describe) li 

I Intended Use: Provide a Retrospective Market Value opinion for litigation involving the HOA foreclosure of the subject property:. For definitions, 
refer to the attached Exolanatory Comments - Retrospective Value and Definition of Value section in the Residential Certifications Addendum. 

Ill 

·~· 
Intended User(s) (by name or type): Snell & Wilmer LLP and/or leaal professionals associated with this case . 

••••••••• 

Client Snell & Wilmer LLP Address: 3883 Howard Huqhes Parkway #1100, Las Veqas, NV 89169 
Appraiser: R. Scott Duaan Address: 8930 West Tropicana Avenue, Suite 1, Las Veaas, NV 89147 

Ii 
Location: D Urban D Suburban D Rural Predominant One-Unit Housing Present Land Use Change in Land Use 
Built up: D Over 75% D 25-75% D Under25% Occupancy PRICE AGE One-Unit 65% D Not Likely 
Growth rate: D Rapid D Stable D Slow D Owner $(000) (yrs) 2-4 Unit 0% D Likely* D In Process * 

•ii• 
Property values: D Increasing D Stable D Declining D Tenant 75 Low 0 Multi-Unit 50% *To: 

'j!' Demand/supply: D Shortage D In Balance D Over Supply D Vacant (0-5%) 400 High 11 Comm'I 10 % : . ·: 
Q Marketing time: D Under 3 Mos. D 3-6 Mos. D Over 6 Mos. D Vacant (>5%) 200 Pred 6 Vacant 20% 
•iii• :w: Market Area Boundaries, Description, and Market Conditions (including support for the above characteristics and trends): Horse Drive - N, Puli Road - E, Bruce :c: 

·~· Woodbury: Beltway: - S, and Durango Drive & 1-95 - east. The subject project of Fort Apache Ranch is in northwest Las Vegas, and borders the :···:: 
:Di:: master planned community: of Providence on the west. The market area is comprised of newer tract homes on compact to medium sized lots, 
ii( with a mix of custom homes on half acre lots. There are a variety: of residential tract housing with supporting services in the immediate area. ii The subject is 2 +/-miles W of Floy:d Lamb State Park and just NW of Centennial Hills Town Center North (office I retail I major medical 
I : . ·: facilities), which includes the Centennial Hills Hospital Medical Center, Centennial Centre, Mountain Ridge Park, etc. 15 to 18 +/-miles SE of 

I : .. ·: 
are Las Vegas CBD and Resort Corridor (key: employ:ment centers) with good freeway: and major street access. The market continued to :- : 

decline 2011, then in 2012 stabilized in this segment. Refer to - Explanatory: Comments, market conditions, etc . 

••••••••• 

Dimensions: lrreqular/See Plat Site Area: .06 Acre (2,614 Sq Ft) 
Zoning Class~ication: T-C Description: Town Center District 

••••••••• 

Zoning Compliance: D Legal D Legal nonconforming (grandfathered) D Illegal D No zoning 
Are CC&Rs applicable? D Yes D No D Unknown Have the documents been reviewed? D Yes D No Ground Rent (if applicable) $ NIA/ 

rr~ Highest & Best Use as improved: D Present use, or D Other use (explain) CC&R's.The highest and best use is limited to single-family: residential via 

Ii 
zoning, master plan and CC&R's. 
Actual Use as of Effective Date: Single Family: Residential Use as appraised in this report: Sinale Family Residential 
Summary of Highest & Best Use: The subject is zoned residential and limited to residential uses by: zoning and CC&R's, with no other uses 

0. permitted. There is sufficient demand and therefore the current use is the Highest & Best Use. 
ii ~ :·\ 

m Utilities Public Other Provider/Description Off-site Improvements Type Public Private Topography Built Up Pad 

•II• Electricity D D NV Energy: Street Asphalt D D Size Typical for Area 
9 Gas D D SW Gas Curb/Gutter Concrete D D Shape lrreqular/See Plat 
II Water D D LLVWD Sidewalk Concrete D D Drainage Aooears Adequate 

I Sanitary Sewer D D Clark County: Street Lig his Electric D D View Residential 
Storm Sewer D D Clark Countv Allev None D D 

11111111 

Other site elements: D Inside Lot D Corner Lot D Cul de Sac D Underground Utilities D Other (describe 
FEMA Spec'I Flood Hazard Area D Yes D No FEMA Flood Zone x FEMAMap# 32003C1745E FEMA Map Date 0912712002 
Site Comments: Ty:pical site, no adverse conditions noted. These are townhouse sty:le units with rear-y:ard viny:I fencing. The subject's rear 
property: line backs to vacant land, which may: or may: not be considered a less desirable location by: some potential buy:ers. No consistent value 
difference indication between the sales was evidenced. 

••••••••• 

General Description Exterior Description Foundation Basement D None Heating Yes 
#of Units One D Ace.Unit Foundation Concrete/Avq Slab Concrete Area Sq. Ft. Type FWA 

••••••••• 

# of Stories Two Exterior Walls Stucco/Avq Crawl Space None % Finished Fuel Gas 
Type D Del. D Alt. D Roof Surface Tile/Ava Basement None Ceiling 

rr~ Design (Style) Townhome/2-Story Gutters & Dwnspts. None Sump Pump D None Walls Cooling Yes 

I D Existing D Proposed D Und.Cons. Window Type Insulated/Ava Dampness D None Floor Central Yes 
Actual Age (Yrs.) 5 Storm/Screens None Settlement None Outside Entry Other None 

: ···: 
:- ·: Effective Age (Yrs.) 5 Infestation None :w: 
'ii' Interior Description Appliances Attic D None Amenities Car Storage D None : ·: 

i Floors Exterior Only Refrigerator D Stairs D Fireplace(s) # o Woodstove(s) # Garage #of cars ( 4 Tot.) 
Walls Exterior Onlv Range/Oven D Drop Stair D Patio Yes Attach. 

:tt;: --

'ii' Trim/Finish Exterior Only Disposal D Scuttle D Deck None Detach. : ·: --·-· Bath Floor Exterior Only Dishwasher D Doorway D Porch Yes Blt.-ln 2 ill 

I 
--

Bath Wainscot Exterior Only Fan/Hood D Floor D Fence Yes Carport 
--

Doors Exterior Only Microwave D Heated D Pool None Driveway 2 g --

:a: Washer/Dryer D Finished D Soa None Surface Concrete .. 
0. Finished area above grade contains: 5 Rooms 3 Bedrooms 2.5 Bath(s) 1,636 Square Feet of Gross Living Area Above Grade 
ii ~ :\ Additional features: The property: is assumed to have standard features and amenities for this submarket. 
ii 
:o: 
II Describe the condition of the property (including physical, functional and external obsolescence): As this is an exterior-only: inspection and retrospective 

!I 
assignment, the appraiser invokes the following Extraordinary: Assumptions: 1) the condition of the interior was at minimum average 2) no 
obsolescence affected the interior improvements (missing kitchen appliances or bath fixtures, no AC, etc.). If one or more of these are found 
to be false, it could alter the value opinion and or other conclusions in this report. Refer to the addendum - definition of Extraordinary: 
Assumption. For further information regarding the improvements, please refer to the photographs included in this report. 

Copyright© 2007 by a la mode, inc. This form may be reproduced unmod1f1ed without written perm1ss1on, however, a la mode, inc. must be acknowledged and credited. 
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IMain File No. 9352 Cranesbill Ctl Page #41 

RESIDENTIAL APPRAISAL REPORT File No.: 9352 Cranesbill Ct 

I My research D did D did not reveal any prior sales or transfers of the subject property for the three years prior to the effective date of this appraisal. 
Data Source(s): GLVAR MLS & Clark Countv Public Records 

0. 1st Prior Subject Sale;Transfer Analysis of sale/transfer history and/or any current agreement of sale/listing: No re[!orted sales or transfers. 
Hi 

I Date: 
Price: 

I Source(s): 
ill 2nd Prior Subject Sale;Transfer z 

Date: < 

i Price: 
Source(s): 

~rr SALES COMPARISON APPROACH TO VALUE lif develooedl D The Sales Comparison Approach was not developed for this appraisal. 
FEATURE SUBJECT COMPARABLE SALE# 1 COMPARABLE SALE # 2 COMPARABLE SALE # 3 

rr~ Address 9352 Cranesbill Court 7821 Horsenettle Street 7805 Corn Lily Court 7893 Clearweed Court 
Las Veaas, NV 89149 Las Veaas, NV 89149 Las Veaas, NV 89149 Las Veaas, NV 89149 

Proximity to Subject I J 0.21 miles SE 0.18 miles S 0.14 miles SE 
Sale Price $ j $ 95,000 I J $ 105,000 I J $ 106,000 
Sale Price/GLA $ /sq.ft. $ 76.92 /sq.ft. j $ 64.18 /sq.ft. j $ 64. 79 /sq.ft. I J 
Data Source(s) MLS-Pub Records MLS-Public Records I DOM 2 MLS-Public Records I DOM 10 MLS-Public Records I DOM 6 
Verification Source(s) Public Records 201207300:3435 201207300:3179 201207130:1020 

VALUE ADJUSTMENTS DESCRIPTION DESCRIPTION +(-)$Adjust. DESCRIPTION +(-)$Adjust. DESCRIPTION + (-) $Adjust. 
Sales or Financing Traditional REO Sale Traditional 
Concessions CASH $0 FHA$2,000 -2,000 CONV $0 
Date of Sale/Time 07/30/2012 07/30/2012 07/13/2012 
Rights Appraised Fee Simple Fee Simple Fee Simple Fee Simple 
Location Ft Apache Reh/Gld Ft Apache Reh/Gld Ft Apache Reh/Gld Ft Apache Reh/Gld 
Site 2,614 Sa Ft/CDS 3,049 SF/Corner 2,614 SF/CDS 2,614 SF/CDS 
View Residential Residential Residential Residential 
Design (Style) Townhome/2-Storv Townhome/1-Storv -4,750 Townhome/2-Storv Townhome/2-Storv 
Qual~y of Construction Stucco Stucco Stucco Stucco 
Age 5 4 6 1 
Cond~ion Averaqe Verv Good -9,900 Good -6,500 Ver, Good -13,000 

~rr Above Grade Total Bdrms Baths Total Bdrms Baths Total Bdrms Baths Total Bdrms Baths 
~rr Room Count 5 3 2.5 5 3 2.5 5 3 2.5 5 3 2.5 

••••••••• 

Gross Living Area 1,636 sq.ft. 1,235 sq.ft. +14,000 1 ,636 sq.ft. 1 ,636 sq.ft. 
Basement & Finished None None None None 

~rr Rooms Below Grade None None None None 

II 
Functional Utility Average Average Average Average 
Heating/Cooling Central Central Central Central 
Energy Efficient Items Standard Standard Standard Standard 
Garage/Carport 2 Car Garaae 2 Car Garaae 2 Car Garaae 2 Car Garaae .~. :o.: Pore h/Patio/Dec k LIS, Patio LIS, Patio LIS, Patio LIS, Patio 'iX' : . ·: 

•lli• Contract Date None 06/02/2012 07/02/2012 06/14/2012 
·~· 
(;.) Rent I GRM N/A $1,000 I 95.00 N/A N/A 
:z: 
•O.• 'ill' 

•IX• < :ll;i: 
Net Adjustment (Total) I J D+ 'ii' : ·: D- $ -650 D+ D- $ -8,500 D+ D- $ -13,000 

:Q: 

Adjusted Sale Price 1•••·········································································· ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 
I I ; of Comparables $ 94,350 $ 96,500 $ 93,000 

Summary of Sales Comparison Approach In consideration of the above market transactions and current market conditions, greatest 

·~· ·~· consideration is ~laced on the Sales Com~arison A~~roach to Value. The value o~inion is correlated at $94,000. The ~ackage ~rice 

••••••••• 

~er sguare foot of $57 {rounded} includes land ~lus im~rovements. The com~arable closed transactions indicate a ~ackage ~rice 
from $61 to $79. The subject's ~ackage ~rice is below the unadjusted sale ~rice divided by gross living area of the com~arables 
utilized, which in the a~~raiser's determination would reasonably com~ete with the subject ~ro~erty. This is due to downward 
adjustments made to the majority of com~arables for better condition. Cross com~arison of the data did not su~~ort adjustments 

rr~ for variations in lot size, age, or 1/2 bath count. While these variations were noted, in most cases a consistent value difference 
indication between the sales could not be isolated. The adjusted range of com~arable ~ricing brackets and su~~orts the value 

••••••••• 

conclusion. The subject's central tendency is $94,000 {rounded} and is considered reasonable in su~~ort of the final conclusion of 
value. Refer to Ex~lanatory Comments - Sales Com~arison A~~roach comments. 

Given the large numbers of cash buyers in the market, sales concessions made were adjusted dollar for dollar to arrive at what 
com~arables would have sold for without the concessions. In review of available data, the a~~raiser was also able to determine that 
there were no s~ecial financing or other considerations. Com~arable one re~orted a transfer on 09/16/2010 for $103,000. 

Com~arable two re~orted a transfer on 01/12/2012 for $283, 110 as a Trustee's Deed. 

Com~arable three re~orted a transfer on 04/15/2011 for $120,000. 

Com~arable four re~orted a transfer on 04/11/2012 for $78,200 as a Trustee's Deed. 

Com~arable five re~orted a transfer on 08/25/2009 for $134,000. 

Com~arable six re~orted a transfer on 10/25/2010 for $109,281 as a Trustee's Deed. 

Indicated Value by Sales Comparison Aooroach $ 94,000 
Copyright© 2007 by a la mode, inc. This form may be reproduced unmod1f1ed without written perm1ss1on, however, a la mode, inc. must be acknowledged and credited. 
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IMain File No. 9352 Cranesbill Ctl Page #51 

RESIDENTIAL APPRAISAL REPORT File No.: 9352 Cranesbill Ct 
••••••••• COST APPROACH TO VALUE (if develooedl D The Cost Approach was not developed for this appraisal. 
••••••••• Provide adequate information for replication of the following cost figures and calculations. 
••••••••• Support for the opinion of site value (summary of comparable land sales or other methods for estimating site value): Not developed. 

ESTIMATED 0 REPRODUCTION DR 0 REPLACEMENT COST NEW OPINION OF SITE VALUE ............................................................... =$ 
I Source of cost data: DWELLING Sq.Ft. @ $ ....... =$ 
¢ Quality rating from cost service: Effective date of cost data: 
Ii Comments on Cost Approach (gross living area calculations, depreciation, etc.): 
i The Cost Approach is not applicable due to building design and inability 
:;: to construct a single unit. The subject improvements and site were 
AA constructed with some degree of "economy of scale" (multiple units -
.,.,.,.,. single developer) as a small tract subdivision. The cost approach is 
rnrn based upon the theory of a buyer being able to "build a substitute 

••••••••• property" as opposed to buying the subject property. In this case, a 

Garage/Carport 
Total Estimate of Cost-New 
Less Physical 

Sq.Ft. @ $ ....... =$ 
Sq.Ft. @ $ ....... =$ 
Sq.Ft. @ $ ....... =$ 
Sq.Ft. @ $ ....... =$ 

....... =$ 
Sq.Ft.@$ ....... =$ 

....... =$ 
Functional External 

••••••••• buyer would not have this option for several reasons: 1) economy of Depreciation =$( 
••••••••• scale and 2) the inability to purchase a small finished building site in the Depreciated Cost of Improvements mmmmmmnmmmmmnmnm =$ 
i same general location as the subject. These and other conditions render ,_"_A_s-_is'_' V_a_lu_e_of_S_ite_l_m~pr_ov_e_m_en_ts_ ... _ ... _ ... _ ... _ ... _ ... _ ... _ ... _ ... _ ... _ ... _ ... _ ... _ ... _ .. _. _=_$ ____ _. 
rnrn the cost approach unreliable. =$ 

=$ 
=$ ••••••••• Estimated Remaining Economic Life (if required): 75 Years INDICATED VALUE BY COST APPROACH 

i IN~OME APPROACH TO VALUE (if develooedl D The Income Appro~c.h was not developed for this appraisal. 
·~· Estimated Monthly Market Rent$ N/A X Gross Rent Multiplier N/A = $ N/A Indicated Value by Income Approach 
re Summary of Income Approach (including support for market rent and GRM): The income approach was not developed for several reasons: 1) while units 
·~• were being rented in the area, tenant occupied properties highly similar to the subject were not sold in sufficient numbers from which to develop 
•I• a reliable GRM and 2) investors were buying, renovating and selling properties as opposed to renting and holding for investment cash flow. 
•:E• Effectively, the income data was not sufficient to provide a reasonable and consistent value indication via this method. g 
!!------------------------------------------------

i PROJECT INFORMATION FOR PUDs (if aoolicablel 
rnrn Leaal Name of Proiect: Fort Aoache Ranch 

D The Subject is part of a Planned Unit Development. 

S Describe common elements and recreational facilities: Gated entry, private streets, perimeter fencing, landscaped areas, guest parking, and 

•&• enforcement of CC&R's . 

......... 
: •... ······'·.·······'·.········'·.·······'·.········'·.·······'·.········'·.········'· ~~~~~~~~~~~1

1

i~t~o~y: ~~:sc~s~~a~~s~~c~!::~p~o~:~~so were n~o;~~:~;~:~. ~:~~~:~~:d~:n~~~ated. The ~:~~::~~~;~~~h bf(::;~e~o::~)fs$al~~A comparison. The opinion considers a 30 to 90 day concurrent marketing and exposure period. The potential range o value was rom about 
$91,000 to $97,000, with a central tendency of $94,200 rounded to $94,000. 

1----------------------
; This appraisal is made D "as is", D subject to completion per plans and specifications on the basis of a Hypothetical Condition that the improvements have been a completed' D subject to the following repairs or alterations on the basis of a Hypothetical Condition that the repairs or alterations have been completed' D subject to I the following required inspection based on the Extraordinary Assumption that the condition or deficiency does not require alteration or repair: This is a retrospective 
•e.• value opinion based upon a drive-by inspection and subject to the stated extraordinary assumption(s) elsewhere within this report along with the 
·~· specific assignment conditions. 
r D This report is also subject to other Hypothetical Conditions and/or Extraordinary Assumptions as specified in the attached addenda . 

••••••••• Based on the degree of inspection of the subject property, as indicated below, defined Scope of Work, Statement of Assumptions and Limiting Conditions, 
rnrn and Appraiser's Certifications, my (our) Opinion of the Market Value (or other specified value type), as defined herein, of the real property that is the subject 
r of this report is: $ 94,000 'as of: July 11, 2012 'which is the effective date of this appraisal. 

••••••••• If indicated above, this Opinion of Value is subject to Hypothetical Conditions and/or Extraordinary Assumptions included in this report. See attached addenda. 
•II• A true and complete copy of this report contains ~ pages, including exhibits which are considered an integral part of the report. This appraisal report may not be 
•ID• properly understood without reference to the information contained in the complete report. 
i:i Attached Exhibits: 
::i:;: 

·~· D Letter of Transmittal D Explanatory Comments 
p D Extraordinary Assumptions D Market Conditions/Graph(s) 
l!iili D Additional Sales D Map, Plat, Sketch Addenda 

Client Contact: Snell & Wilmer LLP 
E-Mail: alana®swlaw.com 
APPRAISER 

........ , ... ····'"""'"' 
.............. l 

......... :---·····"""-.......... :.~··<:~(~·""'· -~ ,' ./-
/"" _.-"-'t·:· .>' '{ {•· / I ·:.... j ( ,/ \ ;{,ht'-=·''I fl . i{ 

.~. . "~f.::.::·:~~~~.z>r,~tJ.,),..r.£4¥:.-t,.t .... i Appraiser Name: R. Scott Dugan g 
c) Company: R. Scott Dugan Appraisal Company, Inc. 
·~· Phone: 702-876-2000 Fax: 702-253-1888 
••••••••• E-Mail: appraisals@rsdugan.com 

D Photos D 
D Clarification of SOW D 
D Assumptions/Limitina Cond D 

Client Name: Snell & Wilmer LLP 

D 
D 
D 

Address: 3883 Howard Huqhes Parkway #1100, Las Veqas, NV 89169 
SUPERVISORY APPRAISER (if required) 
or CO-APPRAISER (if applicable) 

Supervisory or 
Co-Appraiser Name: 
Company: 
Phone: ----------
E-Mai I: 

--------------------~ 

••••••••• Date of Report (Signature): December 07. 2015 
rnrn License or Cert~ication #: -A-.0-0_0_0_1_66---C~G-------St-at-e:_N_V_ 

Date of Report (Signature): 
License or Certification#: State: 

••••••••• Designation: SRA -----------
••••••••• Expiration Date of~L~ic~en~s-e-or-C-ert-if-ic-at-io-n:--0-5/_3_1 /_2_0_1 _7 ______ _ 

Designation: 
Expiration Date of License or Cert~ication: 

D None ••••••••• Inspection of Subject: D Interior & Exterior D Exterior Only 
••••••••• Date of Inspection: December 04, 2015 

Inspection of Subject: D Interior & Exterior 
Date of Inspection: 

D Exterior Only D None 
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IMain File No. 9352 Cranesbill Ctl Page #61 

ADDITIONAL COMPARABLE SALES File No.: 9352 Cranesbill Ct 
FEATURE SUBJECT COMPARABLE SALE #4 COMPARABLE SALE # 5 COMPARABLE SALE # 6 

Address 9352 Cranesbill Court 9304 Pink Pear Court 9336 Pink Pear Court 7812 Corn Lily Court 
Las Veqas, NV 89149 Las Veqas, NV 89149 Las Veqas, NV 89149 Las Veqas, NV 89149 

Proximity to Subject j 0.11 miles SE 0.09 miles S 0.19 miles S 
Sale Price $ t $ 99,900 j $ 98,000 rrrrrrrrrrrrrrrrr $ 117,000 
Sale Price/GLA $ /sq.ft. $ 61 .06 /sq.ft. rrrrrrrrrrrrrrm $ 79.35 /sq.ft. mrrrrrrrrrrrrrr $ 58.35 /sq.ft. 

ff f~:r:::::::::::::;;.;.;.·.·.· .. 
Data Source(s) MLS-Pub Records MLS-Public Records I DOM 16 MLS-Public Records I DOM 34 MLS-Public Records I DOM 102 
Verification Source(s) Public Records 201204270:1510 201201040:3050 201108090:3255 

VALUE ADJUSTMENTS DESCRIPTION DESCRIPTION +(-)$Adjust. DESCRIPTION +(-)$Adjust. DESCRIPTION +(-)$Adjust. 
Sales or Financing Traditional Traditional REO Sale 
Concessions CASH $0 CASH $0 VA$3,327 -3,327 
Date of Sale/Time 04/27/2012 01/04/2012 08/09/2011 
Rights Appraised Fee Simple Fee Simple Fee Simple Fee Simple 
Location Ft Apache Reh/Gld Ft Apache Reh/Gld Ft Apache Reh/Gld Ft Apache Reh/Gld 
Site 2,614 Sq Ft/CDS 2,614 SF/CDS 3,049 SF/CDS 0 3,049 SF/CDS 
View Residential Residential Residential Residential 
Design (Style) Townhome/2-Storv Townhome/2-Storv Townhome/1-Storv -4,750 Townhome/2-Storv 
Qual~y of Construction Stucco Stucco Stucco Stucco 
Age 5 6 6 6 
Cond~ion Averaqe Good -6,500 Ven, Good -9,900 Averaqe 
Above Grade Total Bdrms Baths Total Bdrms Baths Total Bdrms Baths Total Bdrms Baths 
Room Count 5 3 2.5 5 3 2.5 5 3 2 6 3 3 -1,500 
Gross Living Area 1,636 sq.ft. 1,636 sq.ft. 1 ,235 sq.ft. +14,000 2,005 sq.ft. -12,900 
Basement & Finished None None None None 
Rooms Below Grade None None None None 
Functional Utility Averaae Averaae Averaae Averaae 
Heating/Cooling Central Central Central Central 
Energy Efficient Items Standard Standard Standard Standard 
Garage/Carport 2 Car Garaqe 2 Car Garaqe 2 Car Garaqe 2 Car Garaqe 
Pore h/Patio/Deck LIS, Patio LIS, Patio LIS, Patio LIS, Patio 
Contract Date None 04/10/2012 12/15/2011 05/03/2011 -8,200 
Rent I GRM N/A $1,000 I 99.00 N/A $1,200 I 94.73 

:o: 

I Net Adjustment (Total) t D + D $ -6,500 D + D $ -650 D + D $ -25,927 •ti::• - - -
•tti• Adjusted Sale Price 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

I 
•tti• < 
i of Comparables $ 93,400 $ 97,350 $ 91,073 

Summary of Sales Comparison Approach Refer to the main Summary of Sales Com(:!arison A[![!roach comments and Ex[!lanatory: Comments -•0• Sales Com(:!arison A[![!roach. i! 
•ail• li .. 
0 : ·.·: 

0. m. 
•w• ;;i;i;I; 
iii( 
:9'>!.: 
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IMain File No. 9352 Cranesbill Ctl Page #71 

Explanatory Comments File No. 9352 Cranesbill Ct 
Client Snell & Wilmer LLP 
Property Address 9352 Cranesbill Court 
City Las Veqas County Clark State NV Zip Code 89149 
Owner Venise Abelard 

EXTRAORDINARY ASSUMPTION: 

USPAP provides the following definition for "extraordinary assumption": 

Defined as an assumption, directly related to a specific assignment, as of the effective date of 
the assignment results, which, if found to be false, could alter the appraiser's opinions or 
conclusions. 

Comment: Extraordinary assumptions presume as fact otherwise uncertain information 
about physical, legal, or economic characteristics of the subject property; or about 
conditions external to the property, such as market conditions or trends; or about the 
integrity of data used in an analysis. (USPAP, 2014-2015 Edition) 

This report was completed without an interior inspection of the subject. External sources 
including, but not limited to, information from a drive-by street inspection, appraiser's files, 
county records, and or multiple listing service data were relied upon for information used to 
describe the improvements and or condition of the subject. 

As indicated on page 1 of this report. if the assumptions invoked are found to be false, it 
could alter the value opinion and or other conclusions in this report. As such, the appraiser 
reserves the right to amend the value opinion and or conclusions based on new or revised 
information. 

Retrospective Value: is generally defined as "A value opinion effective as of a specified historical 
date. The term does not define a type of value. Instead, it identifies a value opinion as being effective 
at some specific prior date. Value as of a historical date is frequently sought in connection with 
property tax appeals, damage models, lease renegotiation, deficiency judgments, estate tax, and 
condemnation. Inclusion of the type of value with this term is appropriate, e.g., "retrospective market 
value opinion." Source: Appraisal Institute, The Dictionary of Real Estate Appraisal, 6th ed. 
(Chicago: Appraisal Institute, 2015). 

The final value within this appraisal assignment represents a "Retrospective" Market Value opinion 
as of the date of the HOA sale, July 11, 2012, the effective date of this report. The physical exterior 
inspection of the subject property was performed on December 4, 2015. 

Comments on Sales Comparison Approach: The comparables range in gross living area (GLA) 
from 1,235 to 2,005 square feet. All comparables used in this report are located in the subject 
project. 

The data presented in the report is considered to be the most relevant to the valuation of the subject 
property (and its market segment) based on its current occupancy and market environment. In areas 
like the subject's, inftuenced by foreclosure, short-sale and REO activity, and motivated (or 
impacted) by factors that cannot be qualified or quantified, the transactional characteristics of those 
sales may not fully meet the definition of market value criteria and therefore may be misleading. 
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Explanatory Comments File No. 9352 Cranesbill Ct 
Client Snell & Wilmer LLP 
Property Address 9352 Cranesbill Court 
City Las Veqas County Clark State NV Zip Code 89149 
Owner Venise Abelard 

While two comparables used were REO sales, their prices were within close range of similar 
properties, thus, were deemed reliable indicators of value for comparison purposes. 

If supported, individual line item adjustments were made to the comparable to reftect the market 
recognized contribution of key attributes or factors present or absent, when contrasted to the subject 
property. The contribution of big ticket items (location, age/condition, quality, site, view, GLA, swim 
features, etc.) were adjusted on a line item basis. Minor value features (fireplaces, solar screens, 
storage sheds, etc.), that may appeal to some buyers, typically are not significant enough in their 
contribution to isolate as a single line item adjustment. In such cases, the presence of such items in 
the comparables were contrasted to the similar or offsetting items in the subject and factored into the 
reconciliation and final value opinion. Minor value features and or external influences lacking 
adjustment support, may not have been noted in the grid. 

Comparables two and six back to an exterior surface street with minor traffic. There was no apparent 
value impact evidenced between the sales, thus, an adjustment for this comparison was not deemed 
warranted. 

The comparables required one or more adjustments for variation in the following: concessions 
adjusted at dollar for dollar; one-story design at 5°/o of sale price; gross living area (GLA) at $35 per 
square foot; 1/2 bath count at $1,500 between 2-story units; condition of good and very good at $4 
and $8 per square foot of GLA, respectively, for better recognized condition. 

With the exception of dated comparable six, no discernible price (time) differences were evidenced 
between the sales; thus, adjustments for five of the six comparables were not taken in this analysis. 
Comparable six required a time adjustment of 1 /2 percent per month from date of contract to reflect 
changes in market conditions over this period of time. This generally is considered consistent with 
price changes in this market segment. 

Private Road: The road agreement has not been reviewed by this appraiser. The property clearly 
has access over a private road due to evidence of a gated entry noted at time of inspection. We 
believe its use is legal and permitted, however, no title report or maintenance agreement was 
furnished. No liability is implied by this office regarding the road agreement. If desired, the client 
should obtain a copy of the Covenants, Codes, and Restrictions (CC&R'S) to confirm that the Home 
Owner's Association (HOA) maintains the private streets. 

Form TADD - "WinTOTAL" appraisal software by a la mode, inc. -1-800-ALAMODE 
092 

APP000352



IMain File No. 9352 Cranesbill Ctl Page #91 

Economic Indicators 

£amomk lndkatorn Addendum 
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The Las Vegas Housing Market 2009-2012 - Page 1 

Hoine Builders Research, lnc. 

THE LAS VEGAS HOUSING MARKET-2009 -2012 

2009-1112009 there we-re S,1.75 .new home tJoslngs. thattransfote.d to a vear to year dedine of S,229 . ' ' ' ' . ' ' ' ' ' ' . ' ' ' ' ' . ~ 

transactions or 50 pen:ent, Tile median new home price in 2009 was $234,173, and decreased to 
$2.16,854 by December, a change of 7%. 

There were 3,850 new home permits pulled by home builders In 2009, That ·.vas a decreas~ of2,279 
permits, or 3 7 percent 

We counted 44,88S resale closings in 2009, \'<lhich was a year to Vear increase of 14,394 transactions, or 
47 pen::ent, The rlsing m.imber of recorded resales was indkatlve ofthe increasing· number of investors 
pun::hasing REO and other tfistres~eci .propert:ies., The meoia11 prite of the resale closings inJanuary, 

2(lO@was: $155 .• (IDO, and in December, 2009 tt was $12~,ooo, a change of $32,CWO or21 percent. 

2010~· ln201Q we countedS.1379 ne\\I' home doslngstayear to year.improvement of104sales, The 
median plice ir1Ja!'luary1 2Q10wa.s $200,716 and in December it stood at $2.1$,080~. Thlstrans!ated to 
an improvement of $17,364 or 8.7 percent. the new home sates and prldng data during 2010 was 
greatly affected by the federal tax credit program that caused do:singsinJone to jump to 916, a qne 

month im:.:rease of 460 .. or 89 percent During rnld~2010 the median price j!..lm ped by approximately 
$20,00Q, 

New home permits in 2010 totaledA,:550, a year to year increase of 70(), or 18 percent, It could be 

COt)du,Jed that the federal tax credlt brought an "artificial demand level" that resulted in 700 additional 

new home permits, the local economy certainly did NOT display ariv overall diaracteristtcs ofa 
recovery as unell)ploymer1tt;ontinued to rise an!.'!Jol:lgrow~h was anemic, 

The resale a(:tivlty in 1010 ctedfri$dy(!arto year at 42,!37~ tran~attlons. It wo\JM appear that smne 
buyers were enticed by thefederalta>: credit progra,rrrtopurchase a new home instead of the iower 

priced resale h!Jrne-s, th~ rne:dl.;in prlce Qf the resale closings ln Jai1uarv, 2.(110, was $125,000, .in 
December, 2010, it dropped to $119,000, This translates to a change. of Spercent. 

201.i ~The. Las '\/£~g~s hqvsing market hit lts bottorr; lti 2011. The new horn~: dosir1gs in l01J d!~c;re;~~ed 
to .3,894,. This was a year to year decline ofl .. 485 sales; or 28 percenL There was an appar:ent 
''hangpver' from the federal t~ credltperiod in 2010,. During the first~ months there was an aver~ge 
of 279dosihgs per mo.nth, and during the last6 months the average was370 closings per month, 

Th~ median price of the new home doslngs hi Janua!)'> 2.011, was $20$,14.5, lt dipped to roughly 
$198,000 by mid-year, and in Oecemberwas $212,2SQ, By the end of 2011 we were startlhg to realize 
the dec!lne of new and resale home h'we11torie~, The effects nf the N atlonaJ l\.1qrtgage Settlement 

(Nl'\.~S} amJ {l~Vi~ge <if As$err1hlv mu 284 (AB 2S4) brought Notice of O~f<o1lts {NOD} to a rnlnlrriufl'i .. Prlqr 

to October 1'\ 2011, {when AB 284took effect} the nurn ber of residential NODs. averaged 3,148 per 
tnonth. Dµring the fitst n mi:mths after .t\8184 was ln effett, the. number of residential NODs averaged 
171 per month. it certainly could be assun1 ed that lenders were responding to this. bHL 

Las Vegas Bo using MarketSurnn1i:uy 2009 ~. 2012 Pagel 
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The Las Vegas Housing Market 2009-2012 - Page 2 

HtJine Builders Research, lnc. 

1here were J, 732. new honie perm.its pulled by home builders in201 L lt was an annual decline of 818 . . 

\file cpunted 48,82.lresale doslngs in 201L This translated to a year tr• year increase ofi;l,149 

tr'311s;;ittions or 14 pen::ellt According to the MtS data_. n:i1,.1gh!y SO. percent of their trans;l!';ttqns were 

c;;ish1 which suggests investor buyers, Although not all of the cash buyers are investors, we believe 
mcist were .. !nvestorsru.shed to purch~se whatever inventorythey could find, Most existing homes that 
came to the market would get multiple offen;, in m.:iny instantes>pushing the sales prices higher, 

lhe 111 edlan p.rlce of the resale closings ln Jarruary,1011, was $11.$,l)C)(), The median prkt:! In De1;:ernber 

was $110,000, a dedine of 3.5 percent, 

2012. - The llouslrtg market toCtk a drama:tlc tunli11 2012. Lenders afid service rs adjusted tot he new 

rules and resttkt!ons placed orf them by tile Natlo na! Mortgage Settlement and AB 284 by virtually 

stopping the filing of Notice ofDefoults. Resldenth~I fore¢!.psur~s stopped, and the Inventory of llstings: 
decreased to less than a one month supply. 

Residential Notice of Defaults 
4500 ............... , ...................................... , ............ , ................... , ...................................... , .................. , .................................. , .......... , 
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As <1 re-suh .ofthis.andthe ei.:i:.~!sshre tornpi~tltk,itfn;im Investors, rnany home buy£!r$ moved to the f\ew 

homfc! segment. bemandfpr newhom~s,basedonthe net ~ales per subdlvisiQn, has settledfr~at ,1- ,g: 
net salespersubdivis!ofl per month, Thh fa; a str0ii.1Sstatlstic When compared to otherna.tional housing 
markets. 

Granted, one of the factors: involved in this robustbarometer; is the shrinkln~ st~pp!y ofactive new 
home tommunities, Due to a tight supplv offinlshed and partially finished lots~ home builders cannot 
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find adequate replacement lots for sold out subdivisions. Owr research displays the 31 percent decline 
In the number of finished lots during 101~L 

The m.tmber of new home closings throughSepternber totaled 3, 710, a year to year lncrease .pf33 

p~rtent, it now appears there coukl be apprmdmate!y S,700 new home. doslngsio 2012., Als9,. thn:n1gh 

September the rmm ber of new home permits has risen to 4A51, a year to year increase of53 perct;mL 

The median price of the new home single family doslngs ln September was $198,945 .. a year to year 
decline of 33 percent, Becauseofthe lengthening production schedules for new homes, their dosing 
prlces are now lagging indic:ators, A be:tter Wa'{ of i.mderstancling the curn~nt new home pricing trends is 

the base pri.c;e .changes in the subdivisions, Some of the. better locations {specific parts of swmmerlin, 
the southwest sub-market, Henderson; and the northwest}have now seen base prices Jump 25 «,45 
percent ln201Z. However, there are still problems wlthdlstressed pricing in othervkinltles ofNorthlas 
Vegas and the east sub~markets, 

The tight inomntory levels have also. affected the ntimber of resale closings and their pricing, Although 
we have recently observed the 11i.m1ber of monthly resale (:losings begintq decline., through September 
the 2011 .. sorn (37,4S8l has Increased year to year by S p'E!n;ent. The monthly resale median prit~ has 
risen forthe !ast 7 tonseo,1tlve months. Vear to year it represents an if1crease of 20 percent. 

RESALE MEDIAN PRICE SINCE 2010 
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The following chart summarizes the changes. in the inventory of resale listings in the MLS since April, 
2011. I tis striking how the nuraber ofavaUah!e existing homes for sale has changed during 2012, The 
REO and short .>ale homes listed ·for saie Without contingent offers {the bottom hall of the chart} (!n 
October 7t"was 1.,239, an 85 percentthaogefrbm April, 2011, 

Looking forward to the end of 2012 and into201J, we believe there will be a rise in NOD's and the 

~sultlngfuredosures:. Short sales have becqme the favorite means: for most.lenders and servkersto 
dlspi>se of distressed n1ott:gage$., As res;;i!e prlces diinb, thelr kisses diminish by ~oingthe shprt sa!e 

rovte. As more resale inventory be(:omes available there will be more ri:isale dosings, primarily as 

investors purchase any foredosores er.teHtig the 1narketp!ace, They can stiU take advaritage. of >:i· fairly 
strong rental market. 

!t appears that very tight lendfrig policies hy the banks will continue, suggesting !irnitations to potential 

owner occupants wanting to buy a home. According toa recentnationa! study, required FICO scores are 
approaching 750 for most new mortgages:. And, many of the banks s:tm classify Las: Vegas as a ''risky or 
de dining nrnrket';1 therefore there ,~till seems to he no incfo::ation that t.mderwdting sta1ld.an:l:. will 
change inthe near tetm, 

Tens of thousands ofthe existing mortgages ln southern Nevada are stm underwater, Even as pric:es 
begin to slow!ydimb; ltwi!I take many years forthe las Vegas housing market to return to any sense of 
''normaky'', 
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Property Address 9352 Cranesbill Court 
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Plat Map 
Client Snell & Wilmer LLP 
Property Address 9352 Cranesbill Court 
City Las Veqas County Clark State NV Zip Code 89149 
Owner Venise Abelard 
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Subject Photo Page 
Client Snell & Wilmer LLP 
Property Address 9352 Cranesbill Court 
City Las Veqas County Clark 
Owner venise Abelard 
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State NV Zip Code 89149 

Subject Front 
9352 Cranesbill Court 
Sales Price 
Gross Living Area 1 ,636 
Total Rooms 
Total Bed rooms 
Total Bathrooms 
Location 
View 
Site 
Quality 
Age 

5 
3 
2.5 
Ft Apache Reh/Gld 
Residential 
2,614 Sq Ft/CDS 
Stucco 
5 

Subject Street 

Backs to Vacant Land 
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Property Address 
City 
Owner 
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ble Photo Page 
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- Dp Code 89149 
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Wilmer LLP Cl rk 
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venis . e Abelard 

Form PIC3x5.CR - "WinTOTAL" appraisal softwa 

Comparable 1 
ttle Street 

7821 Hor~ene 0 21 miles SE 
Prox. to Sub1ect 9S ooo 
Sales Price 

1 
~35 Gross Living Area 5, 

Total Rooms 
Total Bed rooms 
Total Bathrooms 
Location 
View 
Site 
Quality 
Age 

3 

2.5 he Reh/Gld Ft Apac 
Residential 
3,049 SF/Corner 
Stucco 
4 

Comparable 2 
L"I Court 

7805 Cor~ I Y 0 18 miles S 
Prox. to ~ub1ect 105,000 
Sales Pnce 1 636 
Gross Living Area 5, 
Total Rooms 
Total Bed rooms 
Total Bathrooms 
Location 
View 
Site 
Quality 
Age 

3 

2.5 he Reh/Gld Ft Apac 
Residential 
2,614 SF/CDS 
Stucco 
6 

Comparable 3 
eed Court 

7893 Cle~rvv 0 14 miles SE 
Prox. to ~ub1ect 106,000 
Sales Pnce 1 636 
Gross Living Area 5, 
Total Rooms 
Total Bed rooms 
Total Bathrooms 
Location 
View 
Site 
Quality 
Age 

3 

2.5 he Reh/Gld Ft Apac 
Residential 
2,614 SF/CDS 
Stucco 
1 
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Client 
Property Address 
City 
Owner 

Comparable Photo Page 
Snell & Wilmer LLP 
9352 Cranesbill Court 
Las Veqas County Clark 
Venise Abelard 
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State NV Zip Code 89149 

Comparable 4 
9304 Pink Pear Court 
Prox. to Subject 0.11 miles SE 
Sales Price 99,900 
Gross Living Area 1 ,636 
Total Rooms 5 
Total Bed rooms 
Total Bathrooms 
Location 
View 
Site 
Quality 
Age 

3 
2.5 
Ft Apache Reh/Gld 
Residential 
2,614 SF/CDS 
Stucco 
6 

Comparable 5 
9336 Pink Pear Court 
Prox. to Subject 0.09 miles S 
Sales Price 98,000 
Gross Living Area 1 ,235 
Total Rooms 5 
Total Bed rooms 
Total Bathrooms 
Location 
View 
Site 
Quality 
Age 

3 
2 
Ft Apache Reh/Gld 
Residential 
3,049 SF/CDS 
Stucco 
6 

Comparable 6 
7812 Corn Lily Court 
Prox. to Subject 0.19 miles S 
Sales Price 117 ,ooo 
Gross Living Area 2,005 
Total Rooms 6 
Total Bed rooms 
Total Bathrooms 
Location 
View 
Site 
Quality 
Age 

3 
3 
Ft Apache Reh/Gld 
Residential 
3,049 SF/CDS 
Stucco 
6 
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Clarification of Scope of Work File No. 9352 Cranesbill Ct 
Client Snell & Wilmer LLP 
Property Address 9352 Cranesbill Court 
City Las Veqas County Clark State NV Zip Code 89149 
Owner Venise Abelard 

CLARIFICATION OF SCOPE OF WORK (Rev. 09/08/2014) 

This following, explanatory comments are not a modification of the assumptions, limiting conditions or certifications in the 
appraisal report, but a "clarification" of the appraise~s actions with respect to generally accepted appraisal practice and the 
requirements of this assignment. The intent is to clarify and document what the appraiser did and or did not do in order to 
develop the value opinion. 

Limitations of the Assignment: The appraisal process is technical and therefore requires the intended user or anyone relying 
on the conclusions, to have a general understanding of the appraisal process to comprehend the limits of the applicability of the 
value opinion to the appraisal problem. Real estate is an "imperfect market" and one that can be affected by many factors. 
Therefore, supplemental reporting requirements and the realities of the market, including the reliability of the data sources, 
inability to verify key information and the reliance on information sources as being factual and accurate, can affect the 
conclusions within the report. Those relying on the report and its conclusions must understand and factor these limitations into 
their decisions regarding the subject property. 

The "single point of value" (SPV) is based on the definition of value (stated within the report) which has criteria that may or may 
not be consistent in the marketplace. Value definitions often assume "knowledgeable buyers and sellers" or "no special 
motivations," when these and other criteria cannot be verified. For most assignments, guidelines require the selection and 
reporting of a SPV, taken from a range of value indicators that may vary high or low from the SPV due to factors that cannot be 
quantified or qualified within the constraints of the data, market conditions and time limits imposed in the development of the 
report and associated scope of work. 

The SPV conclusion is a "benchmark" in time, provided at the request of the client and or intended user of this report and for the 
purpose stated. Anyone relying upon the conclusions should read the report in its entirety, to comprehend and accept the 
assignment conditions as suitable and reliable for their purpose. The definition of market value and its criteria is not universal in 
its application, nor consistent from one intended use to another. 

This report was prepared to the intended user's requirements and only for their stated purpose. The analysis and conclusions 
are unique to that purpose and should not be relied upon for another purpose or use, even though they may seem similar. 
Decisions related to this property should only be made after properly considering all factors including information not within the 
report, but known or available to the reader and comprehending the process and guidelines that shape the appraisal process. 

SCOPE OF WORK (SOW): Is "the type and extent of research and analysis in an assignment." This is specific to each 
appraisal given the appraisal problem and assignment conditions. The SOW is generally similar for most assignments, 
however, the property type or assignment conditions may require deviations from normal procedures. With some assignments, 
it is not possible to complete an interior inspection of the subject property. Likewise, with a retrospective date of value, the 
subject property and comparables may appear different than they were as of the effective value date. 

For these and other reasons, this "clarification of scope of work" (COSOW) is intended as a guide to general tasks and analysis 
performed by the appraiser. These statements are a guide for comparison purposes (as part of the valuation process) and do 
not represent a detailed analysis of the physical or operational condition of these items. This report is not a home inspection. 
Any statement is advisory based only upon casual observation. The reader or intended user should not rely on this report to 
disclose hidden conditions and defects. 

Complete Visual Inspection Includes: A visual inspection of only the readily accessible areas of the property and only those 
components that were clearly visible from the ground or floor level. List amenities, view readily observable interior and exterior 
areas, note quality of materials/workmanship and observe the general condition of improvements. Determine the building areas 
of the improvements; assess layout and utility of the property. Note the conformity to the market area. Perform a limited check 
and or observation of mechanical and electrical systems. Photograph interior/exterior, view site, observe and photograph each 
comparable from the street. 

Complete Visual Inspection Does/Did NOT Include: Observation of spaces or areas not readily accessible to the typical 
visitor; building code compliance beyond obvious and apparent issues; testing or inspection of the well or septic system; mold 
and radon assessments; moving furniture or personal property; roof condition report beyond observation from the ground level. 

No Interior Inspection: Some assignment conditions preclude inspection of the interior and or improvements on the site. 
Drive-by, review assignments, proposed construction and other assignment factors may affect the ability to view the 
improvements from the interior and at times, the exterior. In these cases, the appraiser has disclosed the "non-inspection" and 
used various sources of information to determine the property characteristics and condition as of the effective date of value. 
When applicable, these assignment conditions are stated in the report. 

Inspect The Neighborhood: Observations were limited to driving through a representative number of streets in the area, 
reviewing maps and other data and observing comparables from the street to determine factors that may influence the value of 
the subject property. "Neighborhood" boundaries are not exact and are defined by the influence of physical, social, economic 
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Owner Venise Abelard 

and governmental characteristics (the same criteria used to define census tracts). Over time, small areas merge and once 
distinct boundaries become less defined. Comparable data was selected based upon the area proximate to the subject 
that a buyer would consider directly competitive. 

Repairs or Deterioration: Deficiency and livability are subjective terms. The value considers repair items that (in his/her 
opinion), affect safety. adequacy, and marketability of the property. Physical deterioration has not been itemized, but 
considered in the approaches to value. 

Construction Defects: Construction defect issues (even when widely publicized) are not consistently reported in the MLS data. 
State law requires disclosure by the seller to a buyer of known defects and or prior issues. The definition of value assumes 
"informed buyer" and disclosure to the buyer is mandated by law. The analysis and conclusions presume the prices reported in 
the market data reflect the buyer's knowledge of prior or current defect related issues (if any). 

Satisfactory Completion: The work will be completed as specified and consistent with the quality and workmanship associated 
with the quality classification identified and physical characteristics outlined within the report. 

Cost Approach: Is applicable when the improvements are new or relatively new and when sufficient building sites are available 
to provide a buyer with a "construction alternative" to purchasing the subject. In areas where similar sites are not available and 
or in cases where the economy of scale from multi-unit construction is not available to a potential buyer, reliability of the cost 
approach is limited. Applicability of the cost approach in this assignment is specifically addressed in that section of the appraisal 
report. 

If the cost approach was used it represents the "replacement cost estimate." If used, its inclusion was based on one of the 
following: request by the client; age requirement under FHA/HUD guidelines; or deemed appropriate for use by the appraiser for 
"valuation purposes." Regardless of the condition or reason for its use, it should not be relied upon for insurance purposes. The 
definition of "market value" used within this report is not consistent with the definition of "insurable value." 

Income Approach: Is applicable when investors regularly acquire properties that are similarly desirable to the subject for the 
express purpose of the income they provide. While rentals may exist in any area, their presence alone is not proof of a viable 
rental and investor marketplace. Use or exclusion of the income approach is specifically addressed in that section of the 
appraisal report. 

Gross Living Area (GLA): The Greater Las Vegas Association of Realtors® MLS auto-populates the GLA from Clark County 
Assessor (CCAO) records. Assessors in Nevada are granted (by statute), leeway in determination of the GLA via several 
commonly employed methods to measure properties and typically rounds measurements to the nearest foot. Therefore, it is 
common to have variances between the "as measured" GLA by the appraiser and the "as reported" GLA from the CCAO. The 
GLVAR MLS handles more than 90% of the transactions in this area. Buyers and sellers rely on the MLS and therefore, the 
GLAs therein are the de-facto standard used by the market as a decision making factor. The appraiser deems the CCAO 
reported GLA as being reasonable and reliable for comparison purposes, regardless of any other standard used by builders, 
architects, agents, etc. The appraiser has considered these facts in the analysis and reconciled in the value opinion, only 
differences in GLA that would be "market recognized" and contribute to greater utility or function in the subject or comparable 
and greater value by the buying and selling public. 

Extent of Data Research-Comparable Data: The appraiser used reasonably available information from city/county records, 
assessor's records, multiple listing service (MLS) data and visual observation to identify the relevant characteristics of the 
subject property. Comparables used were considered relevant to the analysis of subject property and applicable to the appraisal 
problem. The data was adjusted to the subject to reflect the market's reaction (if any and in terms of value contribution) to 
differences. Photographs taken by the appraiser are originals and un-altered, unless physical access was unavailable. In some 
cases, MLS photographs may be used to illustrate property conditions, views, etc. 

Public and Private Data: The appraiser has access to public records and data available on the internet, the Multiple Listing 
Service, various cost estimating services, flood data, maps and other property related information, along with private information 
and knowledge of the market that is pertinent and relevant for this assignment. 

Adverse Factors: Based upon the standards of the party observing the property, a range of factors internal or external to the 
property may be "adverse" by their viewpoint. The appraiser noted factors that may affect the marketability and livability to 
potential buyers, based upon knowledge of the market and as evidenced by sales of properties with similar or comparable 
conditions. These items are noted in the report and the valuation approaches that were applied to the analysis. Some buyers in 
the market may consider factors such as drug labs, registered sex offenders, criminal activity, interim rehabilitation facilities, 
halfway houses or similar uses as "adverse". No attempt was made to investigate or discover such activities, unless such 
factors were readily apparent and obviously affecting the subject property as evidenced by market data. If the intended user or 
a reader has concerns in these areas, it is recommended that they secure this information from a reliable source. 
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Clarification of Scope of Work File No. 9352 Cranesbill Ct 
Client Snell & Wilmer LLP 
Property Address 9352 Cranesbill Court 
City Las Veqas County Clark State NV Zip Code 89149 
Owner Venise Abelard 

Easements: Major power transmission and distribution lines, railroad and other services related easements, including utility 
easements, limited common areas and conditions that grant others the right to access the subject property and or travel 
adjacent to the private areas of the subject property. The term adverse applies to individual perspective. It may or may not be 
negative, dependent upon the individual. One perspective may hold easements to be unappealing visually or disruptive. From 
another, such easements and corridors provide open space and ensure greater privacy (due to the size of the easement) from 
neighboring properties. Unless the easement affects the utility or use of the site or improvements, any impact was only 
considered from the perspective of marketability. In cases where the site abuts a major power transmission easement, the 
towers are generally centered within the right of-way and engineered to collapse within the easement. The effect or impact is 
inconsistent (as measured in the market) and therefore unless compelling evidence was found in comparable data, no 
adjustment was made, only the presence stated. 

Valuation Methodology: The data presented in the report is considered to be the most relevant to the valuation of the subject 
property (and its market segment) based on its current occupancy and market environment. In areas influenced by foreclosure, 
short-sale and REO activity, and motivated (or impacted) by factors that cannot be qualified or quantified, the transactional 
characteristics of those sales may not fully meet the definition of market value criteria and therefore may be misleading. 
Verifications and drive-by inspections frequently reveal inconsistencies between the MLS and public records. Through this 
process, the appraiser can present the rationale supporting the final value opinion within the reconciliation and the reader can 
comprehend the logic and its application to the valuation process. 

The Value Opinion: The value opinion may not be valid in another time-period. It is important for anyone relying on the report 
to comprehend the dynamic nature of real estate and the validity of the single value point or value range reported. The reported 
value is a benchmark or reference in time (as of a specific date) and subject to change (sometimes rapidly), based upon many 
factors including market conditions, interest rates, supply and demand. Therefore, anyone relying on the reported conclusions 
should first comprehend and accept the assignment conditions, assumptions, limiting conditions and other factors stated within 
the report as being suitable and reliable for their purpose and intended use. 

Specific Reporting Guidelines: Market participants have unique appraisal reporting guidelines. The COSOW is supplemental 
to the forms stated scope of work, providing an overview of the appraise~s actions with respect to general appraisal practice 
and the stated requirements of the assignment. The intent is to clarify what the appraiser did and or did not do in order to 
develop the value opinion. Guidelines require the borrower receive a copy of the appraisal report, however, the borrower is not 
an intended user. The appraisal process and specific reporting requirements are highly technical and in most cases, beyond the 
comprehension of most readers. Anyone choosing to rely upon the appraisal should read the report in its entirety and if needed, 
consult with professionals that can assist them with understanding the basis of this report and the required reporting 
requirements, prior to making any decisions based upon the conclusions and or observations stated within. 

Use of Electronic Appraisal Delivery Services: If the client directed that the appraiser transmit the content of this report via 
Appraisal Port or a similar delivery portal service, pursuant to user agreements, these services disclaim any warranty that the 
service provided will be error free and that these services may be subject to transmission errors. Accordingly, the client should 
make its own determination as to the accuracy and reliability of any such service they employ. The appraiser makes no 
representations and specifically disclaims any warranty regarding the accuracy or portrayal of content transmitted via Appraisal 
Port or any similar service or their reliability. The appraiser uses such technology at the specific direction and sole risk of the 
client. At its request, the client may obtain a true copy of the original report directly from the appraiser via email (PDF), mail or 
other means. 
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Assumotions, Limitina Conditions & Scooe of Work File No.: 9352 cranesbi11 ct 
j Property Address: 9352 Cranesbill Court 

••••••••• Client: Snell & Wilmer LLP 
••••••••• Appraiser: R. Scott Duqan 

STATEMENT OF ASSUMPTIONS & LIMITING CONDITIONS 

Address: 
Address: 

C~y: Las Veaas State: NV Zip Code: 89149 

3883 Howard Hua hes Parkwav #1100, Las Veaas, NV 89169 
8930 West Tropicana Avenue, Suite 1, Las Veqas, NV 89147 

- The appraiser will not be responsible for matters of a legal nature that affect either the property being appraised or the title to it. The appraiser 
assumes that the title is good and marketable and, therefore, will not render any opinions about the title. The property is appraised on the basis 
of it being under responsible ownership. 
- The appraiser may have provided a sketch in the appraisal report to show approximate dimensions of the improvements, and any such sketch 
is included only to assist the reader of the report in visualizing the property and understanding the appraiser's determination of its size. Unless 
otherwise indicated, a Land Survey was not performed. 
- If so indicated, the appraiser has examined the available flood maps that are provided by the Federal Emergency Management Agency (or other 
data sources) and has noted in the appraisal report whether the subject site is located in an identified Special Flood Hazard Area. Because the 
appraiser is not a surveyor, he or she makes no guarantees, express or implied, regarding this determination. 
- The appraiser will not give testimony or appear in court because he or she made an appraisal of the property in question, unless specific 
arrangements to do so have been made beforehand. 
- If the cost approach is included in this appraisal, the appraiser has estimated the value of the land in the cost approach at its highest and best 
use, and the improvements at their contributory value. These separate valuations of the land and improvements must not be used in conjunction 
with any other appraisal and are invalid if they are so used. Unless otherwise specifically indicated, the cost approach value is not an insurance 
value, and should not be used as such. 
-The appraiser has noted in the appraisal report any adverse conditions (including, but not limited to, needed repairs, depreciation, the presence 
of hazardous wastes, toxic substances, etc.) observed during the inspection of the subject property, or that he or she became aware of during the 
normal research involved in performing the appraisal. Unless otherwise stated in the appraisal report, the appraiser has no knowledge of any 
hidden or unapparent conditions of the property, or adverse environmental conditions (including, but not limited to, the presence of hazardous 
wastes, toxic substances, etc.) that would make the property more or less valuable, and has assumed that there are no such conditions and 
makes no guarantees or warranties, express or implied, regarding the condition of the property. The appraiser will not be responsible for any 
such conditions that do exist or for any engineering or testing that might be required to discover whether such conditions exist. Because the 
appraiser is not an expert in the field of environmental hazards, the appraisal report must not be considered as an environmental assessment of 
the property. 
- The appraiser obtained the information, estimates, and opinions that were expressed in the appraisal report from sources that he or she 
considers to be reliable and believes them to be true and correct. The appraiser does not assume responsibility for the accuracy of such items 
that were furnished by other parties. 
- The appraiser will not disclose the contents of the appraisal report except as provided for in the Uniform Standards of Professional Appraisal 
Practice, and any applicable federal, state or local laws. 
- If this appraisal is indicated as subject to satisfactory completion, repairs, or alterations, the appraiser has based his or her appraisal report 
and valuation conclusion on the assumption that completion of the improvements will be performed in a workmanlike manner. 
- An appraiser's client is the party (or parties) who engage an appraiser in a specific assignment. Any other party acquiring this report from the 
client does not become a party to the appraiser-client relationship. Any persons receiving this appraisal report because of disclosure requirements 
applicable to the appraiser's client do not become intended users of this report unless specifically identified by the client at the time of the 
assignment. 
- The appraiser's written consent and approval must be obtained before this appraisal report can be conveyed by anyone to the public, through 
advertising, public relations, news, sales, or by means of any other media, or by its inclusion in a private or public database. 
- An appraisal of real property is not a 'home inspection' and should not be construed as such. As part of the valuation process, the appraiser 
performs a non-invasive visual inventory that is not intended to reveal defects or detrimental conditions that are not readily apparent. The presence 
of such conditions or defects could adversely affect the appraiser's opinion of value. Clients with concerns about such potential negative factors 
are encouraged to engage the appropriate type of expert to investigate. 

The Scope of Work is the type and extent of research and analyses performed in an appraisal assignment that is required to produce credible 
assignment results, given the nature of the appraisal problem, the specific requirements of the intended user(s) and the intended use of the 
appraisal report. Reliance upon this report, regardless of how acquired, by any party or for any use, other than those specified in this report by 
the Appraiser, is prohibited. The Opinion of Value that is the conclusion of this report is credible only within the context of the Scope of Work, 
Effective Date, the Date of Report, the Intended User(s), the Intended Use, the stated Assumptions and Limiting Conditions, any Hypothetical 
Conditions and/or Extraordinary Assumptions, and the Type of Value, as defined herein. The appraiser, appraisal firm, and related parties assume 
no obligation, liability, or accountability, and will not be responsible for any unauthorized use of this report or its conclusions . 

••••••••• Additional Comments (Scope of Work, Extraordinary Assumptions, Hypothetical Conditions, etc.): 

Important - Please Read - The client should review this report in its entirety to gain a full awareness of the subject property, its market 
environment and to account for identified issues in their business decisions. This appraisal report includes comments, observations, exhibits, 
maps, explanatory comments, and addenda that are necessary for the reader to comprehend the relevant characteristics of the subject property. 
The Expanded Comments and Clarification of Scope of Work provides specifics as to the development of the appraisal along with exceptions that 
may have been necessary to complete a credible report . 

••••••••• INTENDED USE/USER: 

••••••••• The intended user of this appraisal report is the lender/client. No additional intended users are identified by the appraiser. This report contains 
••••••••• sufficient information to enable the client to understand the report. Any other party receiving a copy of this report for any reason is not an intended 
••••••••• user; nor does it result in an appraiser-client relationship. Use of this report by any other party(ies) is not intended by the appraiser . 

••••••••• SCOPE OF WORK: 

In the normal course of business, the appraiser attempted to obtain an adequate amount of information regarding the subject and comparable 
properties. Some of the required standardized responses, especially those in which the appraiser has not had the opportunity to verify personally or 
measure, could mistakenly imply greater precision and reliability in the data than is factually correct or typical in the normal course of business. 
Consequently, this information should be considered an estimate unless otherwise noted by the appraiser . 

••••••••• Examples include condition and quality ratings, as well as comparable sales and listing data. Not every element of the subject property was 
••••••••• viewable, and comparable property data was generally obtained from third-party sources (real estate agents, buyers, sellers, public records, and 
••••••••• the Greater Las Vegas Board of Realtors Multiple Listing Service). 
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IMain File No. 9352 Cranesbill Ctl Page #241 

Certifications File No.: 9352 Cranesbill Ct 
j Property Address: 9352 Cranesbill Court 

rnrn Client: Snell & Wilmer LLP 
••••••••• Appraiser: R. Scott Duaan 
rnrn APPRAISER'S CERTIFICATION 

1. Buyer and seller are typically motivated; 

City: Las Veqas State: NV Zip Code: 89149 
Address: 3883 Howard Huqhes Parkway #1100, Las Veqas, NV 89169 
Address: 8930 West Trooicana Avenue, Suite 1, Las Veaas, NV 89147 

2. Both parties are well informed or well advised, and acting in what they consider their best interest; 
3. A reasonable time is allowed for exposure in the open market; 
4. Payment is made in terms of cash in U.S. dollars or in terms of financial arrangements comparable thereto; and 
5. The price represents the normal consideration for the property sold unaffected by special or creative financing or sales 

concessions granted by anyone associated with the sale . 

••••••••• *The definition of market value above is the most widely cited by federally regulated lending institutions, HUD and VA. Absent a specific definition 
••••••••• from the client, this definition was used in the assignment. 

Client Contact: Snell & Wilmer LLP 
E-Mail: alana®swlaw.com 

Client Name: Snell & Wilmer LLP 
Address: 3883 Howard Huahes Parkwav #1100, Las Veaas, NV 89169 

APPRAISER 

w· (, .... ,.~~······-.:.~>.i?''', .. -"''.5~,: ··;\ --~~~) , 
Oi•• ·•·-.... \ . .~...- · '· -' //'·"f l' I .t l{ ;;:;. j::::;=._:,;,.t~l~1/-,.,;··--c.<...yf/tf..._, .. 
!.; Appraiser Name: R. Scott Dugan · Q 
~·· Company: R. Scott Dugan Appraisal Company, Inc. 
i Phone: 702-876-2000 Fax: 702-253-1888 
••••••••• E-Mail: appraisals@rsdugan.com 
rnrn Date Report Signed: December 07, 2015 
rnrn License or Certification #: =A~.0~00~0~1~66~-~C~G~~----S-tat-e:-NV-

••••••••• Designation: SRA ----------
~~---------------

••••••••• Expiration Date of License or Certification: 05/31/2017 
••••••••• Inspection of Subject: D Interior & Exte-rio-r --D-E-xte-ri-or-O-nly--0-N-on-e 

••••••••• Date of Inspection: December 04, 2015 

SUPERVISORY APPRAISER (if required) 
or CO-APPRAISER (if applicable) 

Supervisory or 
Co-Appraiser Name: 
Company: 
Phone: --------
E -Mai I: 

Fax: --------

-------------------
Date Report Signed: 
License or Certification #: State: ---------- ---
Designation: 
Expiration Date of License or Cert~ication: 
Inspection of Subject: D Interior & Exterior D Exterior Only D None 
Date of Inspection: 
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I. Factual Background

In zoo4, Cristela Perez entered into two loan agreements with Countrywide Home

[,oans in order to purchase the property. The loans were secured by two deeds of trust on

the Wolf Rivers property at ztrg Wolf Rivers Avenue. The properff was subject to the

terms of the Wyeth Ranch Community Association's Declaration of Covenants, Conditions

and Restrictions (CC&RS). After the initial purchase, Perez refinanced the two Countrywide

loans through an agreement with CMG Mortgage. CMG Mortgage recorded a deed of trust

against the property on November g,2oo1. Ultimately, there were three active Notices of

Default. The October 8, 2oo8 notice was rescinded, leaving the unrescinded notices at

issue in this matter.

A. First Notice of DelinquentAssessment Lien

The HOA recorded its first Notice of Delinquent Assessment Lien on October 8,

2oo8. At that time, the HOA charged $r4o.oo per month in association dues, collected

quarterly. At the beginning of zoo9, the HOA increased its monthly dues to $r52.5o. The

HOA recorded a Notice of Default and Election to Sell on January 7, 2oog. The HOA

recorded a Notice of Trustee's Sale on January 14, 2oLo. In zoto, the HOA increased its

monthly dues to $rS9.So.

On February 3, 2oto, the HOA sent a demand letter to Perez. On FebruatY r2,2o1o,

Perezpaid the HOA $9oo.oo, which more than covered all outstanding HOA dues, but did

not cover remaining fees and costs. On April 13, 2o1o, the HOA proposed a payment plan

to Perez. On May 11, 2oto, Perezpaid the HOA $3oo.oo. Perezfailed, however to comply

with the payment plan. The Trustee on behalf of the HOA applied payments as partial

payments on the account for the duration of the resident transaction detail. See Exhibit z-

H of Appendix of Exhibits to Marchai, B.T.'s Motion for Summary Judgment.

On July 13, 2oto, the HOA mailed a Pre-Notice of Trustee Sale and Notice of Default

and Election to Sell to Perez. Perez paid the HOA $6+S.oo between August z and

November 36l, 2o1o. The HOA recorded a Rescission of Notice of Sale on March g, 2ol.r.

Perezpaid the HOA $16o.oo on March 10, 2011.
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On March 29,zotu,the HOA recorded a second Notice of Sale. On July 27, 2otl,the

HOA sent Perez a letter stating Perez was in breach of the payment plan. On August 4,

2o1r, Perez paid the HOA $165.oo.

B. Second Notice of Delinquent Assessment Lien

On December 20, 2ort, the HOA recorded a second Notice of Delinquent

Assessment lien. The original Notice was not rescinded. The HOA recorded a Notice of

Default and Election to Sell on February 28, 2c:r2. Perez paid the HOA $Z6o.oo between

March r9 and July 26, zolr2. CMG Mortgage assigned its deed of trust to CitiMortgage in

May of zot2. CitiMortgage assigned the deed to U.S. Bank in July of zorz. The HOA

recorded a Notice of Trustee's Sale on October gr, 2cl2. Perez paid the HOA $3oo.oo on

November tg,2otz.

In March of zor3, U.S. Bank assigned its deed of trust to Marchai. Neither U.S.

Bank nor Marchai recorded the transfer of interest for approximately five months. During

this gap, U.S. Bank did not inform Marchai of the HOA's foreclosure proceedings. The

HOA mailed a Notice of Trustee's sale to CMG Mortgage, CitiMortgage, and U.S. Bank on

July 29, 2013. Marchai finally recorded its interest in the Wolf Rivers property on August

L2,2ot1. Marchai's loan servicer received notice of the trustee's sale on August 27, 2oL3,

the day before the sale was scheduled to take place. The servicer contacted the HOA s

trustee conducting the sale, Alessi & Koenig, to ask that the sale be postponed. The HOA

declined.

Alessi & Koenig conducted a foreclosure sale of the Wolf Rivers property on August

28, 2o1S. SFR purchased the property for $zr,ooo.oo. SFR recorded a trustee's deed upon

sale on September 9, 2ol13 identifying SFR as the grantee and the HOA as the foreclosing

beneficiary. The trustee's deed states:

Alessi & Koenig, LLC (herein called Trustee), as the duly appointed
Trustee under that certain Notice of Delinquent Assessment Lien...

does hereby grant, without warranty expressed or implied to: SFR... all

its right, title and interest in the properEy...

3
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This conveyance is made pursuant to the powers conferred upon the
Trustee by NRS 116 et seq... All requirements of law regarding the
mailing of copies of notices and the posting and publication of the
copies of the Notice of Sale have been complied with.

At the time of sale, Perez owed the HOA $14,677.8o. As of January L4, 2o16, Perez owed

Marchai $4Sg37z.T7basedthe agreement secured by the deed of trust.

II. Procedural History

On September 3o, 2oLB, Marchai filed a complaint against Perez, SFR, and U.S.

Bank. Marchai sought to judicially foreclose on the Wolf Rivers property based on Perez's

breach of the agreement secured by the deed of trust. The Court entered defaults against

Percz and U.S. Bank in this case. On November 13, 2olg, SFR filed an answer,

counterclaim, and crossclaim. SFR brought counterclaims and crossclaims for declaratory

relief/quiet title and injunctive relief. Specifically, SFR alleged Marchai's interest in the

Wolf Rivers property was extinguished by the non-judicial foreclosure of the HOA's super-

priority lien established pursuant to NRS Chapter 116.

On July g,zoL4,the Court ordered that the case be stayed pending a ruling from the

Nevada Supreme Court on an HOA foreclosure's effect on a first deed of trust. The Nevada

Supreme Court issued its ruling in SFR Investments Pool r v. U.S. Bank,334 P.gd +o8

(Nev. zot4) on September r8, 2or4. The Nevada Supreme Court denied a rehearing on

October 16, zor4. The Court lifted the stay in the instant case on January 28, 2015.

Both Marchai and SFR filed motions for summary judgment on January L4, 2oL6.

The parties dispute whether NRS Chapter 116 is constitutional and whether the HOA

foreclosure procedure in the instant case complied with NRS Chapter 116. The parties filed

oppositions to each other's motions on February 3 and 4, zot6. The parties filed replies on

February 8 and g, 2oL6. SFR's reply contained a countermotion to strike portions of

Marchai's motion for summary judgment and opposition. SFR asserts Marchai's motion

exceeded the appropriate page limit. SFR also argues Marchai's opposition contains

evidence not properly disclosed in the discovery process.

On March 22, 2oL6, this Court issued its Decision and Order denying both SFR and

4
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Marchai their respective Motions for Summary」 udgment as well as denying SFR's Motion

to Strike. This Court found that the technical failings of Marchai's compliance vⅦth EDCR

2.20(a)did nOt rise to the level of sanctions and thus denied SFR's Motion to Strikeo As

discovery was ongoing,this Court also found in its March 22,2016 Decision and Order that

there remained genuine issues of fact for both Motions for Summary Judgment to be

deniedo The Court resolved constitutionality issues of NRS chapter l16 raised in Marchai's

Motion for Sunllnary Judgment involving due process. These sub issues include notice

provlsions,whether there is state action involved,vlolations of the Taking Clause, and

vagueness.

Discovery conduded on August 15,2017・ Upon completion of discovery,the HOA

and SFR renewed their Motions for Sunllnary Judgment. The resolution ofthe issues in the

summaryjudgment motion necessa五 ly results in a decision in favor ofMarchai.

III.  Discussion

Ao Modonsfor Summary Jucttment

Summary judgment is appropriate“ when the pleadingS and other evidence on flle

demonstrate that no genuine issue as to any material fact remains and that the moving

palちriS entitled to ajudgment as a matter oflaw."Wood vo Safewav.Inc。 ,121P.3d1026,

1029(Nev.2005)(internal quotation marks and alterations omitted)。 “Ifthe party moving

for summaryjudgment will bear the burden of persuasion at t五 al,that parサ `muSt present

e宙dence that would entide it to a judgment as a matter oflaw in the absence of contrary

evldence.'''Francis vo Wvnn Las Vegas.LLC,262P.3d705,714(Nev。 2011)(Citing Cuzze v.

Univ.&Cmtvo Coll. Svs.of Nev., 172P.3d131,134(Nev。 2007))・ “When requesting

summary judgment,the moving parサ bears the initial burden of production to

demonstrate the absence of a genuine issue of material fact.Ifthe mo宙 ng parサ meets its

burden,then the nonmo、■ng paJv bearS the burden of production to demonstrate that

there is a genuine issue of rnaterial fact. Las Venas Metro. Police DeD't Vo Coregis lns. Co.,

256P.3d958,961(Nev.2011)(internal citations onlitted).

5
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The HOA and SFR seek summary judgment on each of their claims against Marchai.

As previously argued, SFR holds the HOA foreclosure sale extinguished Marchai's interest

in the Wolf Rivers property. Marchai argues its interest survived the foreclosure sale and is

superior to SFR's interest. In the current motions for summary judgment, parties

reintroduce the same issues after the close of discovery along with a few new arguments.

Upon the close of discovery, the Court finds no further evidence presented that lends itself

to a genuine dispute over material facts. The only issues to be decided are legal issues.

These issues include whether the nonjudicial foreclosure sale constituted unfairness

when Marchai requested the HOA to halt the sale the night before the sale and whether

buyers are required to pay US currency the day of the sale. In addition, whether there is

Perez's payments to the HOA satisfy the procedural tender requirements of NRS Chapter

116. To determine the answers to these questions, the Court must evaluate NRS Chapter

116 and the foreclosure process in this particular case.

1. PreviouslyAddressed Issues

Issues including commercial reasonableness, SFR as a bona fide purchaser,

constitutionalrty of Chapter 116, and whether the Trustee was the grantor in the HOA

foreclosure sale were resolved this Court's Decision of Order of March 22,2ot6. The Court

found that Marchai failed to establish that the HOA sale was commercially unreasonable as

a matter of law because absent fraud, unfairness, or oppression, an inadequate price is not

dispositive of unreasonableness. Further, the Court found that SFR was not able to

establish as a matter of law that it was a bona fide purchaser and that the HOA's years of

foreclosure notice proceedings including delinquency notices, defaults, and sale documents

would be a matter for a fact finder. Marchai raised constitutionality revolving around NRS

Chapter 116 involving due process, takings, and void for vagueness. The Court found that

Marchai could not show that requirements under Chapter 116 did not meet the notice

requirements that would set off due process issues or the legislative enactment of Chapter

116 was a governmental taking or a meant to serve a public pu{pose. Nor could Marchai

show that Chapter 116 meets the high standard for unconstitutionally vagueness. Luttly,
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the Court found that an inartfully drafted foreclosure deed could not be resolved in favor of

Marchai. This Court finds that there is no new law to decide in favor of granting summary

judgment on these same arguments and the Court will not reconsider these issues already

resolved.

2. A Nonjudicial Foreclosure SaIe is Not Unfair if the HOA Proceeds

with the Sale After the Lender Requests a Halt to the Sale.

Here, the HOA foreclosed upon the Wolf Rivers property, which they ultimately sold

at a foreclosure sale after failure of the homeowner to pay dues. Marchai alleges that there

are no material disputed issues of fact regarding the foreclosure as the parties agree to the

circumstances. parties agree that notice of the sale was given to U.S. Bank as the recorded

holder of the deed of trust and that Marchai did not record their interest until after that

notice of sale had been sent out to interested parties. Further, parties agree that there was

no firm offer from Marchai to pay the superpriority amount of the loan prior to the sale

when they made the request to halt the sale. Marchai now moves the Court to find that the

HOA did not comply with NRS Chapter 116.

a. Procedural Requirements of NRS Chapter u6

Nevada Revised Statute Chapter 116 provides the procedural requirements for

homeowners' associations seeking to secure a lien for unpaid assessments and fees. "NRS

116.3116(z)... splits an HOA lien into two pieces, a superpriority piece and a subpriority

piece. The superpriority piece, consisting of the last nine months of unpaid HOA dues and

maintenance and nuisance-abatement charges, is 'prior to' a first deed of trust." SFR

Investments Pool r v. U.S. Bank,334 P.3d 4o8,4rr (Nev. zor4), reh'g denied (Oct' 16,

zor4). That super-priority portion of the lien was held by the Nevada Supreme Court to be

a true super-priority lien, which will extinguish a first deed of trust if foreclosed upon

pursuant to Chapter 116's requirements. Id. at 4r9. Specifically, "[t]he sale of a unit

pursuant to NRS 116.9116z, 116.31169 and rr6.3u64 vests in the purchaser the title of the

unit's owner without equtty or right of redemption." NRS 116.31166(g); see also SFR v. U.S.

Bank, 334 P.3d at 4tz.
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To initiate foreclosure under Chapter tL6, a Nevada homeowner association must
first notiflz the owner of the delinquent assessments. See NRS u6.3rr6z(rXa). If the owner
does not pay within thirty days, the homeowner association must then provide the owner a
notice of default and election to sell. See NRS rr6.3u6z(1xb). Then, if the lien has not
been paid offwithin 9o days, the homeowner association may continue with the foreclosure

process. See NRS rr6.grt6z(rXc). The homeowner association must next mail a notice of
sale to all those who were entitled to receive the prior notice of default and election to sell,

as well as the holder of a recorded security interest if the security interest holder "has

notified the association, before the mailing of the notice of sale of the existence of the

security interest." See NRS rr6.3rr635(rXaXr), (bXz). As this Court interprets the

"notified-the-association" provision, this additional notice requirement simply means the

homeowner association must mail the notice of sale to any holder of a security interest who

has recorded its interest prior to the mailing of the notice of sale.

Marchai asserts they became aware of the sale late but had made overtures to paying

the superpriority lien. Marchai further asserts that after requesting that the HOA halt the

sale, the HOA and the Trustee's refusal to halt the sale constituted unfairness to Marchai.

The HOA and SFR argues Marchai had constructive notice through the notice served to US

Bank and as a result is precluded from asking to halt the sale the night before for lack of

notice.

Generally, absent a showing of fraud, unfairness, or oppression, a foreclosure sale

will stand. The Nevada Supreme Court states, "demonstrating that an association sold a

properEy at its foreclosure sale for an inadequate price is not enough to set aside that sale;

there must also be a showing of fraud, unfairness, or oppression. Shadow Wood HOA v.

N.Y. CmR. Bancorp., 132 Nev. Adv. Op. 5 at *6 (zo16). In the next sentence, the Nevada

Supreme Court appears to distinguish a merely inadequate price from a price that is
"grossly inadequate as a matter of law" and indicates that gross inadequacy may be

sufficient grounds to set aside a sale. Id. The Court finds that some other evidence of
fraud, unfairness or oppression is still required to set aside an HOA foreclosure sale

116APP000377
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regardless of the price. shadow wood cites Golden v. Tomiyasu , sg1 p.zd 9g9, 9gs (Nev.

1963) which required some showing of fraud "in addition to gross inadequacy of price,,for a
court to set aside a transaction.

Marchai alleges that it did not have notice of the sale. Neither side disputes that

Marchai was not served with a notice of the foreclosure sale, but rather its predecessor, U.S.

Bank. It is also undisputed that after the transfer from US Bank to Marchai, both U.S. Bank

and Marchai waited months before recording their interest. Marchai recorded its interest

after the HOA's statutory requirement of thirty days for notice to interested parties under

NRS 16.31164. The HOA properly noticed U.S. Bank, the recorded holder of the deed of

trust at the time of the notice. Upon learning of the sale, Marchai contacted Alessi to halt

the sale. SFR and the HOA argue that there is no ongoing affrrmative duty by the movant of

a sale to check for new interest parties once the statutory deadline has passed, but Marchai

argues that there was a continuing duff.

The HOA had no continuing legal duty to notify Marchai under the statute. Nor is

there any obligation of the HOA to halt a properly noticed sale when Marchai notified them

that they were the current holder in interest. It was Marchai's responsibility to record its

interest to protect itself. Failing to record rests solely on Marchai and the repercussions

cannot be held against the foreclosing party. Further, there was no firm offer to pay offthe

superpriority lien.

Therefore, this Court finds that although Marchai was not directly notified, its

predecessor, U.S. Bank, had actual notice of both existing Notices of Default. The HOA

properly noticed the entity on record as the holder of the first deed of trust. Had Marchai

promptly recorded its interest in the property, the notice would have been sent to Marchai.

This leaves the issues of whether a purchaser at a foreclosure sale was required to present

cash at a nonjudicial foreclosure sale, whether Perez's payments intended to and satisfied

the HOA's superpriority lien and whether having more than one Notice of Default was

consequential.

9
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3・   A Purchaser is Not Required tO Present Cash at a NonJudcial

Foreclosure Sale.

Marchai presents that NRS l16.31164 requires that“ On the day Of the sale...the

person conducting the sale lnay sell the unit at public auction to the highest cash bidder."

It is undisputed that SFR provlded pr00f Offunds on the day of the sale,then tendered a

cashier's check to Alessi on August 29,2013,One day after the saleo Marchai argues that

this procedurally does not cOmply uth the statute,interpreting the statute to require a

p賀燿nentin U.S.currency at the tilne ofthe sale.The Courtis not swayed by this argument.

The statute specincally requires a cash purchase rather than a credit purchase,but the

statute is silent as to tilning Ofpaンment. A cashier's check in this contexL constitutes a cash

pttqment. It is silnply infeasible in practice to expect bidders tO carry large amounts of UoS.

currency,often in the many tens of thousands of dollars tO an auctiono SFR subnlitted

proof offunds to Alessi at the tilne ofthe sale and then tendered a cashier's check tO Alessi

for the■lll price of purchase of the prOpe町 . COnSequently,the sale complied with NRS

l16。 31164・ Not″ithstanding procedural issues raised under NRS l16.31164,the Court flnds

that a irst notice of default is the operative notice when lnultiple nOtices are iled and prior

notices are unuthdrawn.

4・   A Second Nouce of Default Results in a Supple】 ment of the First

Nodce ofDefault when a First Nodce ofDefault has not been Rescinded.

A superpriority lien consists of the nine l■ onths of unpaid homeowller assessments

prior to a notice of default. Without satisfaction or、 颯thdrawal of the flrst notice of default

a second notice of default selves only as a supplement to the flrst noticeo A homeowner's

association is entided to one superpriority lien on a single prOperサ withOut the rescission

ofthe prior notice of default.Pursuant to the Nevada Supreme Court's holding in ProDertv

Plus lnvestments.LLC v.MorLgage Electronic Registration Svstems.Inc。 .et.al.,133 Nev.

Adv.Opinion 62(Sept。 14,2017),thiS Court adopts the Nevada federal court's holding in

JPMorgan Chase Bank,N.A.vo SFR Invest】 nents Pool l.LLCo JPMorgan held that a second

noticed super p五 ority lien must have separate set of unpaid months of homeowner

10
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association assessments to be considered a separate superpriority lien. Properqvplus, citing

JPMorgan, also holds that "when a HOA rescinds a supelpriority Iien on a property, the

HOA may subsequently assert a separate superpriority lien on the same property . . .

accruing after the rescission of the previous superpriority lien." Without the satisfaction or

withdrawal of the first superpriority lien, the second notice of superpriority lien then acts as

a supplement or update of the first notice.

Here, there are two unrescinded Notices of Default filed against Perez, one on March

29,2ott and one on February 28, 2oL2. The zorr Notice of Default was never withdrawn.

Based on the holding in PropertvPlus. the operative notice of default is the zorr Notice.

Therefore, the Court finds that the HOA's would only be entitled to one superpriority

amount on both Notices of Defaults. This leaves only the question as to Perez's intent as to

the application of payments to the HOA.

5. Perez's Intent Regarding Application of Pa5rments to the HOA

Perez maintained sporadic payments over the period starting from the first Notice of

Default to the foreclosure totaling $z,g9o.z4 Perez would receive a notice of a deficiency

and make a pa5rment toward her obligations to the HOA. Despite these payments, she was

thousands of dollars behind in her HOA obligations.

The super-priority lien brands certain homeowner association liens as "prior to all

other liens and encumbrances," excluding those recorded before the applicable CC&Rs. See

NRS rr6.3rt6(zXa)-(b). Nevada Revised Statutes 116.3116 is silent on who must satisfii the

lien and if they must make their intent regarding those payments known before an HOA's

superpriority lien is extinguished. The public policy principle behind NRS Chapter 116 is to

ensure that homeowner association dues are paid first.

Here, the HOA had two recorded and unrescinded Notices of Default on the Wolf

Rivers property and ultimately sold the property at a foreclosure sale. Perez made post

Notice of Default payments prior to the sale totaling $2,39o.24. There are no material

disputed issues of fact: the parties agree regarding the timing and amounts of payments by

the homeowner and to the circumstances surrounding the Notices of Default. The question

11
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remaining is the effect of the homeowner paying towards the lien as opposed to the holder
of the deed of trust. The HOA and SFR argue that these payments by perez had no
intention of satisfring the superpriority lien, thus the first deed of trust was extinguished

upon the foreclosure sale. Marchai asserts the homeowner's payments were intended to

satisfy the HOA lien's superpriority amount prior to the HOA foreclosure sale. Marchai

argues this tender causes Marchai's deed of trust to survive the HOA foreclosure sale.

a. Tender

The foreclosure process, from the first unrescinded notice of delinquent

assessment in zoog to the acfual foreclosure sale spanned a few years. During this period,

Perez, paid the HOA $2,99o.24. This is more than the value of nine months of assessment

fees. For the nine months preceding the operative 2oog Notice of Default, perez's

assessments totaled $r,z8o.oo. This would have satisfied the superpriority and left a

balance of $r,rro.z4. Perczstill owed the HOA $14,677.8o and nothing precluded the HOA

from seeking the full amount from the borrower. The question is whether the HOA

superpriority lien was satisfied. If satisfied, it allows Marchai's lien to survive the

nonjudicial foreclosure sale to SFR. If not, then Marchai's first deed is extinguished by the

sale to SFR.

As suggested by SFR, the beneficiary of a deed of trust need only "determin[e] the

precise superpriority amount in advance of the sale," and then "pay the [nine] months'

assessments demanded by the association." SFR, 334 P.3d at 4tB, 4tB. Satis$ring the

superpriority amount of the lien, not the amounts incurred by any particular months,

preserves the deed of trust. See Stone Hollow Ave. Trust v. Bank of Americ4 N-4., 382

P.3d 9rr (Nev. Aug. tt, zot6) (unpublished disposition) (finding tender of grgS effective to

discharge the lien when "$r98 was adequate to pay off the superpriority portion of' the

HOA's lien.)

Different from SFR, here the Court must determine whether the homeowner's

payments to an HOA in this case constitutes tender of the superpriority amount or whether

the payments were meant to keep up with current assessment obligations. The Court finds

12
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that absent contrary evidence, it is a distinction without a difference. The public policy and

stated legislative intent behind Chapter 116 is to ensure payment of homeowner liens, hence

the superpriority. Nevada Revised Statutes 116.3116(z) states the HOA lien is prior to first
deeds of trust, but does not limit who can satisf,i the superpriority portion of the lien. Nor

does the statute or case law dictate that pa5rments from a homeowner must first be applied

to obligations other than the superpriority.

Marchai alleges that it was Perez's intention to apply her payments to the HOA lien's

superpriority amounts that were recorded in its two Notices of Default. The HOA and SFR

allege that Perez's payments only represent her intention to keep up with her monthly dues

and not intended to satisfu the amounts noticed. This Court held in its March 22, 2ot6

Decision and Order that there were genuine issues of material fact regarding what Perez's

intention was in the application of her payments. Absent evidence showing that Perez only

meant to maintain her monthly assessments, she tendered payment in an amount that

would satisfy more than eighteen months'worth of payments.

Upon the close of discovery, SFR and the HOA have not presented any evidence that

shows Perez did not pay off the superpriority liens. Regardless of whether Perez meant to

pay off the superpriority lien or apply to the balance with the payment of oldest balances

first, the superpriority lien is satisfied. So whether she had the intention to pay off

obligations other than the superpriority first or whether the HOA applied them to

obligations other than the superpriority, the amount making up the superpriority was paid

off. Thus, regardless of which months a payor may request a payment be applied to, any

payment which is at least equal to the amount incurred in the nine months preceding the

notice of delinquent assessment lien is sufficient to satisfy the superpriority lien. As there

are no undisputed facts at the close of discovery as to the intention of payment or the effect

of multiple Notice of Defaults, this Court must deny the HOA and SFR's Motions for

Summary Judgment. As a result, this Court finds in favor of Marchai.

/t/
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IV. Conclusion

The Court finds that no genuine issues of material fact remain in this case. The

Court denies SFR and the HOA's Motions for Summary Judgment. As the parties agree on

all the material fact in this case, the resolution of the legal issues presented on the motions

for summary judgment necessarily result in a finding in favor of Marchai.

C&,'-
DATED this day of Sepffifl 2c17.

Drsrnrgr Counr Juocp
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Crnrrrrcarr or SBRvrcr

The undersigned hereby certifies that on the date of filing, a copy of this Order was

electronically served through the Eighth Judicial District Court EFp system or, if no e-mail

was provided, by facsimile, U.S. Mail and/or placed in the Clerk's Office attorney folder(s)

for:

Name Party

David J. Merrill, Esq.
David J. Merrill, P.C.

Counsel for Marchai, B.T.

Diana Cline Ebron, Esq.
Jacqueline A. Gilbert, Esq.
Karen L. Hanks, Esq.
Kim Gilbert Ebron

Counsel for SFR Investments
Pool r, LLC

IGleb D. Anderson, Esq.
Megan Hummel, Esq.

Counsel for Wyeth Ranch
Community Association

/

A/,-7
= ,rr4--t ::

Juprcrer, Exrcurrvs Assrsrevr, DEIARTMBNT VII

,*51:i[mIjg[,
The undersigned does hereby affirm that the preceding Decision and Order filed
in District Court case number A689461 DOES NOT contain the social security
number of any person. I I

/s/ Linda Marie Bett o^E gAU#{1
Districl Court Judge
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THIS nratter hnving oomc on for hoaring ûn June 15, 301I for Defendant's ¡\{otion

For Summary .fudgment, Plaintifl-s Motion for Sa¡¡slions ând Þef'endant's Coultcrmotion

for $anctìons, rhs, FlaintitTbeing represented hy ALÀN NgEtlllAM, FìSQ., and the

Ðefbndant being r*presented by KttVÌþì Ì{Al-}N, E$Q., and nfterrevierving all çf the

rnoving prpers on file herein" tlris Court makcs the frlllolving llecision and Order:
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F.{trS

ûn Augnrst I.0, ?0ùli, hfl¡r¡eowner/barrr'lvçr flatrick h4olinight exrcutcd a

promissory nntc, serur+:d by a deed. of irusl, tbr $5?6. 0ûCI in thvnr oflCorrntrrwìrie .B,wrk,

rvhieh was recürded r-rn August lú,2CI06. By Juue 6, ?ü0S. il¡e honreovvners associntion,

(her:einafler "þIû.4") rec*rded $'onutíte of delin<¡uent assestmdnt lisrn." On Ooiober It),

?0ü$" Plai¡rtiff Design :1,?, LLC, hsr€inaftçr {"Plaintiffherei¡rafter LLC") purch*sed the

FrrrpÇrty lì'om lvfoKnight. Tl¡e fulluwing rnonth, ç¡n Nslember I, 3ü09, Ivlclinight

defhulted on th$ mürÈgage, Tu'o days iirter, ¡r¡r Novsmber 3, 2009, FlaintilTLLC

purchased the Fropôrty at tl¡e FIOÁ. fiil'eçlosì$c sslc f'or $3,?43.84,

On Ar¡ril 2S, 2tli0" RcccnTruet substituted as tru.rtee'whcn it exccutc<l s

$uhstitutir¡n of Trustee an¡t on the senre date filcd o'oNutic* of Defirult/Ele$tiûn tû Sell

Under Ðecd of Trust." Cln rtprii 3S.20l0,llefçndant Brrnk r-rf Nsw York Ndcllon,

hereinatler {"Ðafrndant BNYM") rvas a^ssigned all benefici{ìl inte:est in the prop*rty, Êy

lvÍay 5, ?CIl0" BNFhf auigned ihr Ðeçd of Tlust ts i{ecnn.frust, who rrrcçrrdr:d both thc

a.ssigmment EntT the substitution $f tn¡¡{e* thnt seme rlay.

On July ?6,201ü, Flr*nliff filerl a oomplaint to quiet titls end unjrist cnríchment"

ûu $eptemher ?1, ?01û, a Nev*da Nstieç of Tn¡stee Sale wns fecorded by }{ecorr'lrusL

On January 1 0, ?0 i I , a scso¡rd l{gvada Noticc of Tnrstee's Salc was rcc,orded hy

Recon'l'rust.

ün hday i0, ?tI l, Ðefeudflnt BNYTv'f f¡ied this Motion fbr Surnmary Judgrnent on

Piaintiffs quidt title and uqiu-rt e¡r¡'ichmçnt claims becauss Plaintiffl,l,C pruchased the

properly subject to F)*fcndant ilNYh{'s flrst"priority rcc*r<ìed eJeeil.

Ðågrìg$mti

Ðçfqndilrr BNYM rieeks sr¡¡xrniary þrdgment on *re twa clsims in Plaintiifs

Lìsmploint: quiet lítlc aud tmjtrrst c¡xich¡ncnt. Ðefenda¡rt hus provided suf ,tìcieut qvidencç
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ta show tirat it has n prioríty lirrn cn tlre propeúy. F'urthermors. Dsfendart subrnits it ì¡as

nrrt realizcd iui.v unjust gtin such that ¿r t:låinì fbr tnjust snrichment in fur-or of Piaintûff is

spproþriate.

Plairxifr-alleges thc genuine issues of tn¿rterisl f¡ìct thnt preclucle $ummar,l,,

judgment in favor of L)6fgndâx'¡1 include {l) \ûhether Þsfbndant purchaseci tn invalicl

ínterest; (?) Florv much Ðefçnd*n{ pnid far íts title interçìst; antì (3i rVhether thr

Assignment nnd Substiurtiûn aru autl¡*ntic nnd genuins documents. l{crvevor, ¡¡+ne of

thes* ars genuine issues af material fact fbr Furptses of clefcndgnt's summary jr.ldgnent

maìiç¡1.

FÏere . the Court fìnds thai Ðefemlant BNYtut's iie n is a ¡rriurity lien, NRS I 16.31 t6

cont¡nls liens against units f¡:r àssess$ents¡ NRS I 16.3 ! 16 (zxb) provides:

IlFtlf t l{i.3l 16 f,lens sgalnot unlts for *sscusmebts.
i. The ¡ssor;iatíon hag a lien on a u¡rit fo¡ any cons$uctlon pcnalty thât i$ i$pos+d

ngnlnst thr unit'l¡ ¡r*ìi¡sl l¡r¡lis.tr¡ttrÌ rùrrr\8$-:ü$*f{ùWì. Rry $s}sr¡(.{rìèrtt. ¡cvisd agèinsr t}rût
unit or amy f;nr:slìrìgûì}Èü:¡$¡lnrt {h* unÌl:s r¡i¡un+r lio¡\ tJrc {íine rh$ rr}nskilclio¡r pelalty,
assÈlsmènt or f¡rrst:licr:¡r¡ilrx ilUr.r. llril¡."ss tjrc d*rilxttrrirrn otttsxvÌNt prr:rvì<les, sny penaltioi.
ftes, eharges, lnte charges, lines *Èrd intcrest charged prtrsìRnt to pnrag,räphs ü) to (n),
inclusive, cf subsection I ofN[ü..lllåj,0l.arc enibrceable ag a¡¡essmpnts under thie
lie*tlon, tf ¡n a$eoËsmettÈ is pn¡øblc in irutalln¡ents. the fill irrn¿tunt of thr ussessment is n
lien Som lhe time the lìrsE inst¿ìllnie¡rt thcrsûf becomes due,

3. .& tl*n un¡ìer thi¡ xlction is prior Èo all t¡ther ìlens snd snsumbra¡¡cøs on I ¡lnit
e:{8€pt:

(a) Lien¡ a¡¡rJ encumhrances rnoorrie¡l bel'ore the roc<¡nl{¡Îlcn afthe decloratíon and. in a
ccroperaiive, liç¡ls ¡nt! vf¡cun:brrncçs which thc association Crraies, aesurt(rs ùr t$l:p:i

"cubjeci to;
(tr) À firÌlt sccurity ¡*deFÈsl o¡¡ the unit reeordçd beft¡r¡¡ titË ¡t*i* on which îh*

4c$rs$mß¡tt soughl to l¡n ç¡foreed R¡esa¡ne {!€l¡slqN¡snÈ or, i$ e $oapeÈrtlvg! tho $rst
seeurity intere¡t entulllb*ring $nly t¡¡$ unitts Drvslfrts interest and perferted bcfore
th* date cn r$hÍeh t¡re &Eses¡rnsnt sought to he cnlb¡ced becanns dstrinqnenti and

(c) Liens foi ¡cnl estnts îærs$ ¡lr¡d olh*r govemrne¡ltsl ùssßssmcnts or charges againll
lhç unll o¡ cor-rperaiivc.
q The lleo ls nlsr; prlor ro itll l;ecurily int'ür€st$ descl.i-hrd i* ¡rar¡1got¡ (tr.l to thc extrr¡tt $f
any chorges incurp¿d by the associati$R an fl unil. puss.u.ant to Ì{&$--L[fit_3..!.-üJ-¡.? and t$ the
extenl {rf the ås:is$sn¡êrlts for ¿romrn$n rxpenses based o¡ the p*6¡¡,r¡¡o budget odoped by
tl$ ¡ssoci¡tiion ptrsuani to J¡{RS I 1é.1--1ll rvhich would have bccome duç in rhu trbsonce c¡f'
aecrrlçratjon durÍrtg the !) ¡no¡¡ths ftnmedintely prcoeding j.ft.qtihrtion of'rrn artic,n to enforse
the lien, unies:; iþderal regulalions adcrpted by the Èederal i{ome l.oun ìvfortgage
corpornÉion or the Federal Nutionnl Mç.rtgags Assçciation rec¡uirr a shorter p*riod of
urioriry for lhe licn, Íf federal reg*lations odo¡icd by tfre F'crìcral Ho¡ne Loar ù,fomgage
corpoiolion or thc Fçde¡at l'.|$tiannÌ tr(artgnge Association lcquire a shortcr perjo,l of
prlorlty for ths lien, the pariod during which the ìien is prior to al! r;er:urily inr*resls
,Jescrittd irr paragraph (bi mrrst t¡e detonnine{ì itr ar¡çordance lvlth ihose fedcral

,regulstiÐnr, 
sx*.spt th¡ìt not$.iihstð,ndihg ihc pr<rvisions nfthc ièder¡il rcgulalion$, rhe period
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of priolity for tl¡¡ ilen :tt.!rit rur! be lese drln the 6 ntünths ínrmedlatcly prrrr:eding instirutiorr
r¡f an ectìon to cnforçs Íhe lien, This subse¡:tìon dne.,¡ not nftbst thc prhrity of mechanics'
or m¡¡terialmcn's lians, 6¡ ¡f¡¡r priorìty of lien¡ Rr Ðth¡ìr Bssßssmçnts rr:nde by the
assr¡ciation.

3. Un!çsr¡ ihe dÊçlÈratior¡ olherwise Provides, !f two or mÊ¡v assôciâlioos have liens for
Fss{¿ss¡r'rents çrçat$d Èt any lims on ths såÍ¡e propsrty, thosu liens havc cqu*l prioríty.

4. Ilecording {,f the dce lo¡ût¡cü co$$ti1.utðs rçcord Èotièe and perf*ctian of Èhc !ien, Nç¡
fitrther I'ecordetiun oll any claiur of lien for assessnçnt ilfider this scction b required,

J. A li¿n for unpnicl ¿rssessment$ is exting,uisheC ufllees prùoeçdiuÈ,T tft €nfûrçë ths lien
are inslituttrl rvithi¡r -t years añer tho fi¡ll anrount of ihe assess¡lrents beeomss duc.

6. Thís section dues nol prohibit acÈions to rßcover $nns f<¡r which lrubseùtiotì I crÈsrcs
n lien or prohibiT an ossouìaticn from laking a dead í¡¡ lieu i¡f ñoreclosurc.

?. À judgmont ar decros ln ariy ac',ion btoug¡lrt $nde[ thi$ srectiu¡¡ ft¡ust inr;lude ccrcts

end rçason*biç irtlorûey's fecs for the pnvniling pany.
8, The æsociation, upon rwiE*n requo*t" shall ñ¡rnish to s unit's ô$r¡ì€r ù :it¿ìt;Èm6¡!t

setting forth thç amount of unpnid asses.crnents âgÈinst the Bnìt, If $Þ interest of thc uni¡'s
$v/nçf is real estate or ifs, lien fol the unpaid assËssrÐÈrlts Ínùy ba fareclosed u¡rdcrN8l;
116-.ì.1.1-6ìtoJl{,åt16,&, inclusive" làe state¡ncnt musÍ be in rccorCsblc fr¡rm. '!'l¡e
stBlefl!Ðrìt must bs fr¡mished TyÍtbh I0 business days sfi*r receipt ef the request ancl is
bindiug on the associatinn, the exccutiv¿ bonrd and every unif's owner.

9. lrr a cooperntivr, upon nonpa],ment (]fañ il$$essment au o uniç the unit"s cwner may
bç evictcd in Èhe saüle mârlnor $s providcd by lnrv in the c¡¡* oÍu,n unlar.vful hoidover by rr

f:{r¡nmerc.¡a¡ lenant, and;
(*) In a coopuative whare fhe oltorcr's ínte¡e.qr in .d unit is rçal cstnte urdcrN8.ü

1,.1.{!..lll¿1, î¡e æBocinlion's }ien rnuy t¡e tbrocloscd undorNßg_..1.!-S,il_1.6.3ro.I-lÁL!.!.ú-S,
inclusivc.

(bJ In a tooper*tive wherc tl¡o ùtv¡nr'a Ínterest in â t¡îit ¡å porsonul propùriy under NBS
.ttÉ.Lt0-å, the as¡ociation's lien:

(l) &fuy be fcreclssed as a securþ intercst undul{ß.q.}.04,9lQltn [04.9i09,
inclusive; cr

(2) If tho ¡leclarotion so prçvldÞ$, lnüy be foree.losed uoderb[R.g
llji.Sl t{i'ì ro ì Iõ,31!d8, incluslve.

Flere, Daf*rtdu¡rt BNYIv{'s Èìrsi security interest f}çecl was resordçd orr August l(r,

2û(j6, and is senior trr the ussexs¡¡lent Jisn. F'uriherrnore, ths Ðeed is in first prioríty

socûrd;ng to comtnarì ìar^¡. In the abscnçç r¡f'countc.rvailing equities, the arder of priorir¡,*

depends on timins. I'Ierç, SNYM reçorded lìrst, After-ecquireú interssts are subjeot to ilr*

righ* of the holder crf a praperl"v rscarded valirl rnortgage.

Further, this Court finds Piaintiff llT-.C is $ot fi bôni¡ fide purchaser lbr vslue"

Beçause Deibndant BNYlr.f's inteiest yrâs r'ecörded, thirs, FlninÍifïLL,C waà cn açt$äl or

oùnstructivê ¡totir:e. 'fo ailorv plaintillio prevail in its r¡ction frrr quiet title an<! çxtirüguish

BNYlvl's s*curity would be a windfall and ân iner¡r:rity, as lìlai¡rtiff cnl,v paicl $3,?43.84 f-or

the property at the I-IÛÀ fore¿losure sale" where the origiual ¡rrnmissory note vålue,was

$576,üû0. 
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Although the purchæe of n¡r invaiid i¡rt*rest wcuirl preclude ftri righl ta encuinber

Þrûperty with a lìen herc there is no genuin* issue as to \ô'hcthsr the interest was vrrlicily

prrrchascd. Furthçnnore, thore is no eviçlence to ere¡rte a genuinc ïssuc *fnraterial facl

regarding thr: al¡therilicity an<l genuin*ness of the dcüruîrsûls submìtt*sl by Ilet'endant,

IJ*fenclar¡t has subrnitted evidence of a rcconled Corpotation r\ssignment of llcsd of 'l'rust,

'rryhich fransfeyred ali b*neficial inlersst frc¡m lvfERS to Defen<l*nt BNYhq. F"u¡'ther¡nçrc,

Defb¡d¿nt has submitted svidence of r recorded $ubstiruti*lt *f 'Truslee" uertilìed by First

Ann*riccfl Title Insurnnce Company to be a capy of the of{icial rc*orrling. .{l{hough

Flaint.iff'rnakes alìcgntions thesc are n<¡t anthenl,io and genuine d*ctments, the Nevada

$uprerno Car¡rt trelcl in Þíood that the nonn¡oving Fß.rt], ncay ûot deiþat a motion for

sunrrnar¡' judgnr*nt by relying *;t th.: "gossaft¡er tlueads af whinrsy, s¡r*oulation rmd

conjecnre." ^Id, *t ?31 (internnl quotations onritted), FÏcre, Fleintifilìras submilted noilring

¡nüre tharì speculation ard c*njcctlre ta sr¡bstrintiate its cinims" and sunrmary- judgment has

not bcen rfeilatecl by Plaintiffs ârgïûrsnf$,

F'urthennore. Ptaiurîff cannot <!*feat surnmary jud&rnenl baçqd ûn the $rÈumûnt'thst

there is a c¡uestion as tu tl¡e price fJefenrlant puid for its title intercst. Flaìniiff apparerilly

relies o¡l NE$ 40,451 t$ .suppar¡ the position tl¡a1 an assigncc or transt"r:ree of intrrest i¡r

rea! property ìs limited in its ríght t+ collect un a debt t.'.r the s¡nount of considcration tho

assignee or transf*rec paid for thc i¡rtçr*sî. This is bath inapplicable and inconect. First

NRtì 40.451 stntes that thrr detìrillio¡r of indebtedncss orrìy applles to NRS 40,45 i to

4().463, inclusivc. Ttrese statut*s or:lv opçrly tu fbreciognç salçs end d*ficiency jutlgnrents.

'I'heretbre, even if the Flaintìffs arg\irnent is conect, thç ti¡nitstion does not apply to tlre

interest itself, but tp aü attô¡npt te füieçlsse a¡rd eçrll*c.t a deficiency judgnrenl,. Thr¡s, {hc

iìrgutn$nt is ínrçplícuble. Secuud, Plaintiff misc.onstrucs tlte slatttte, The sralute stqtss th$t

the amcunt c.onstítuting a lien is linrìted to the an¡ount <¡f consideration paid by the
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iis¡ìhLrtder. This doûs not rneür euoh success<lr-in-interest must pùy the full ¡¡nor¡nt oflhe

iien; such a cr¡nstruction would hr¡rdrjn the aliensbility of pr*¡:erty, inr,rluding gift trzuwfbrs

aud assígnmenÌ.s. I{arher, tret:ausc eech srrr:c$ssor-in-it¡terr:st is put in thu suns pnsition as

t}re original lienholder, their right ìo a lie¡r is equal to tlrat at'the original lienhçlder,

Th*refor*, the argument is incomecr. Acccrclingly, summary judgment has ¡rot becn

dsfe¡ìtÈd by Flaintiffs sect:nd &rgu¡açnt.

Finally, Plaintiffnraketi n genernl clleg*tion that Ðefsnd&n4 is pnrpe.tr-*ting a tì.aud,

Holsver, FluÌntitThns done nothin¡1 to substnntìaie its claim ns s genldne issue of metcrial

tàct. Accordingiy, ÈÏris ullegntion does not preclurte sunrmary juclsm*nt.

Suuxnary judgtn*nt is aiso appropriete s¡r the urrjuct enr:¡etmìent claim. $uch a

clainr is appropriate wherc therc is no legnl co*ract but the persnn s*ught tc he c.harged, is

in pr-rss*ssion ôf prùFerty, w.hjerh in g*od ccurscience belongs tçr ftlo*¡er,

ÏJnjust emichrnent is the "unjust retcntion <¡f n banetit to the loss cf another, or dre

ietq¡¡tion of norte¡' ùr p¡'operty of anoi.her tgeinst thç ft¡nr.lnntcntul principles ufjusrice or

equity end gr;rod conscienue." Ìf¿pd¡f¿t lntÌust¡'lal Ðev., 103 Nev. st 363 n. ?, Thc csse¡itial

çlemeuts of rrn"!ust enriclu¡rcui, include: l) u henefit ccnferrecl on the dof'enda&t by the

plaintilÏ 2) appretiution by the defendant ofsuoh bensfit; 3) and uceeprance nntt retentiçn

bytlredef'emtnntofsuchbenefit." I4niontttneri¿:at.ftg.,g?Nev.at2i2ilg$l),

I{ere. Pl¡¡intiff ulr only meet the eì*¡nent tlìÈt thers ís lack of a crintract. '!'hus,

PlaintifÏhas Íidied to shulv tlrere is ury genuinc iseue of n:ateïisl fact to prccturle sumnlary

judgm*nt. fhe Ûoul fì¡rcls ll¡e Defenil¿uri has shown it has a vali<! interest in üre property"

IrlaintitT'has fhilpd tc¡ put fbrth eny facts to genuincl¡r queetiou t.hc valiclity çf the

doçt¡ments or to shr:w the¡'e rvas s bçr¡çfi{ ronferred on the Defendunt hy thc plointif'f¡ that

-l)cfcndzult appreciated such t benclit; or thal lirere rryas rirìcÈptfinrË ¡nrj ¡eteniion by the
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Defenda¡rt of the ìrenefit. i\ccardingly, sumniary judgm*nt is a¡rpro¡:riate in favolof

Ðetþndanr.

FlaintitThns not raised oxher genuine i.ssues of material fact. Ac*ordingJy

Ðcfendant BNYId's lvlotion for Sumn:ary Judgrnent is gra:rl*d.

Next, pwstm¡it tn NR{IF 37, Flainiiils Motit¡n for $ancticns ard Ðefbr¡Cant's

Lìouniennctian for Snncti*¡ls ü,re donied, N.R{:F 3? siates that the üourt may *ompel

dísr:lpsure or sanction a pnrty fr¡r t'ailr¡re la comply wíth discovery. The r*qu*st nu¡st bs

aceornpanied by a *ertiäcatíon l!¡nt the rnovant, ìn gootJ f'sill! t{nfqrred or atternpt*<! t*

confer wïth the other parlry to secft¡re th* discovery prior tr: cqurt action, NRCI¡

37(n)(2)(A). LjntJer NRCP 37i*)(4)(A), a prevailing nrovsnl. i.r entìtt*<1 tu faes aûd üosts

unlcs.s Flaintiffdid not flrst meks a gond fhith eiïort to {ìbtai¡¡ lbe discov*ry rvithout cou$.

e*Ìion. Under NRCP 3?(a)(a)(tì), if the motion is de.riierl, the Ccurt shall, nfter gffording

an opportunity to br-r henrel, require the rnovant to pay tlle tlel'ending pany ths rcasonable

€xps¡Ltês incsìffed i:r opÞosing the motion. u¡rìess the flourt finds tbe ¡mçtion was

substarrtially justi{ied ar tìrnt other circum.çtances rnake an awilrd of expenses uniust.

Fïere, Plaîntiff LLC hss thiled to compty rvith ihc requirçnTrnt of NRCF

.3?taX?XA), as PldnlitTLLC did not prcvide a ce¡tifïc¿iion tìrat it confbrred cr ottempted

to çoufer with ihe Defen<ìnui in sn efiort tn secure thç disslosurs rryithout osud sction.

Fiuth*rmore, none of the ciaims rises to ihe levcl of sanutionah,l* behavior. ^Acr",ordingiy,

1lrrrr motir:u is ¡¡dvanced snd dsnied.

'llhe Defendar t has requested sanirtions pursuant 1o NR.CP 37(a)(a)(B). Although

fhe Cùurt found that t'laftrdfi"il,C failed tu comply su.ith the ccrtificntion requirern*nt of

NRC:P i?(a)(2i(A¡, the lliair¡tift"s ections dc nrrl risç {o the lpvel of s¡mctìo¡rsblc Þ,ctr*vior"

Cespite thi"r vagu*:ness ¡:f sr¡me *f thr: submirted discovery. r\ccordingly, .l}:fþndsnt

BNYM's Co¡rntemrotion f*r S¡¡nr;tions is denicd.
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Based on the f,oreg+ing rçÐsons, ilçt'enda¡r't's r¡:oti<¡n for surnmnry judgnrent is

granteil. PlainÈifïs ¡nr¡tiçn f'or sa¡rctic¡i¡s and d*tèndant's cùtmtennctïon fklr sa¡rctions is

denie.d.3

4
\$\$ìI.

DAT'[:ì$ this -,.- {\_ day'***'\ìsr*' of April, ?013;

JLJÐìCÍi{L COUR'I XV

pnR$$åËÀTE .${. SERY$.ç E

I hereby uertify thet on tl¡a datc filtd, I plao*l a copy of thís Order ín the attorney's
f'olitçr in the ülsrk's $ffica, maìled or fìlxer! e çopy tû:

Älnn Neerlhart, Esq
Kevin Hahm, Esq

Needham Lnw Flrm
&talçolm.t: Cisne¡os

åsül $!lTrËH
crstFrc! .itiorìE

ÐIf ¡AìttME¡¡l r:t Êf €Êll
r.dî VgêÂS ì¡v ß01t5
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