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IN THE SUPREME COURT OF THE STATE OF NEVADA 
 
ROWEN SEIBEL; LLTQ 
ENTERPRISES, LLC; LLTQ 
ENTERPRISES 16, LLC; FERG, LLC; 
FERG 16, LLC; MOTI PARTNERS, 
LLC; MOTI PARTNERS 16, LLC; TPOV 
ENTERPRISES, LLC; TPOV 16 
ENTERPRISES, LLC; DNT 
ACQUISITION, LLC, appearing 
derivatively by one of its two members, R 
Squared Global Solutions, LLC, 
 

Petitioners 
 
vs. 
 
CLARK COUNTY DISTRICT COURT, 
THE HONORABLE JOSEPH HARDY, 
DEPARTMENT 15, 
 

Respondent, 
 
DESERT PALACE, INC.; PARIS LAS 
VEGAS OPERATING COMPANY, 
LLC; PHWLV, LLC; and BOARDWALK 
REGENCY CORPORATION d/b/a 
CAESARS ATLANTIC CITY, 
 

Real Parties in Interest. 

Case Number: 
 
Eighth Judicial District Court  
Case No. A-17-760537-B,  
Dept. 15, Honorable Joseph Hardy 
 
 
 
APPENDIX TO PETITION FOR 

WRIT OF MANDAMUS OR 
PROHIBITION 

 
VOLUME 2 OF 15 

 
(APP. 250 – 500) 
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DANIEL R. MCNUTT (SBN 7815) 
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STEVEN B. CHAIKEN 

 Admitted Pro Hac Vice  
53 West Jackson Boulevard, Suite 1050 

Chicago, IL 60604 
Attorneys for Petitioners 

 
 

 
BARACK FERRAZZANO 

KIRSCHBAUM & 
NAGELBERG 

NATHAN Q. RUGG 
Admitted Pro Hac Vice 

200 W. Madison Street, Suite 3900 
Chicago, IL 60606 

Attorneys for Petitioners 

Electronically Filed
Jun 18 2018 04:29 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 76118   Document 2018-23223



 

2 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

CERTIFICATE OF SERVICE 

Pursuant to NEV. R. APP. P. 25, I certify that I am an employee of MCNUTT 

LAW FIRM. On June 18, 2018, I caused a copy of the APPENDIX TO PETITION 

FOR WRIT OF MANDAMUS OR PROHIBITION to be hand delivered, in a 

sealed envelope, on the date and to the addressee(s) shown below: 

Honorable Joseph Hardy 
District Court Judge, Dept. 15 
Regional Justice Center 
200 Lewis Ave., Las Vegas, NV 89155 
Respondent 
 
James J. Pisanelli, Esq. 
Pisanelli Bice, PLLC 
400 S. 7th Street, Suite 300 
Las Vegas, NV 89101 
Attorney for Real Parties in Interest 

 
     /s/ Lisa Heller                      . 

      Employee of McNutt Law Firm, P.C. 
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APPENDIX TO PETITION FOR WRIT OF MANDAMUS OR 
PROHIBITION 

 
CHRONOLOGICAL INDEX 

 
Date Description Vol.  Page Nos. 
08.25.17 Complaint 1 App. 1 - 40 
09.27.17 Notice of Removal of Lawsuit Pending 

in Nevada State Court to Bankruptcy 
Court 

1 App. 41 - 119 

09.27.17 Notice of Removal of Counts II and III 
of Lawsuit Pending in Nevada State 
Court to Bankruptcy Court 

1 App. 120 - 200 

12.14.17 Findings of Fact and Conclusions of 
Law 

1 App. 201 - 216 

12.14.17 Order Denying Motion to Transfer 1 App. 217 - 220 
12.14.17 Order Granting Motion to Remand 1 App. 221 - 224 
12.14.17 Findings of Fact and Conclusions of 

Law 
1 App. 225 - 241 

12.14.17 Order Denying Motion to Remand  1 App. 242 - 245 
12.14.17 Order Granting Motion to Transfer 1 App. 246 - 249 
02.09.18 Stipulation and Order to Consolidate 

Case No.  
A-17-760537-B with and into  
Case No. A-751759-B 

2 App. 250 - 253 

02.22.18 Motion to Dismiss or, in the alternative, 
to Stay Claims Asserted Against 
Defendant DNT Acquisition, LLC 

2 App. 254 - 272 

02.22.18 Appendix of Exhibits in support of 
Motion to Dismiss or, in the alternative, 
to Stay Claims Asserted Against 
Defendant DNT Acquisition, LLC – 
Volume I 

2/3 App. 273 - 525 

02.22.18 Appendix of Exhibits in support of 
Motion to Dismiss or, in the alternative, 
to Stay Claims Asserted Against 
Defendant DNT Acquisition, LLC – 
Volume II 

3 App. 526 - 609 

02.22.18 Defendant Rowen Seibel’s Motion to 
Dismiss Plaintiffs’ Claims 

3 App. 610 - 666 
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Date Description Vol.  Page Nos. 
02.22.18 Defendants TPOV Enterprises and 

TPOV Enterprises 16’s Motion to 
Dismiss Plaintiffs’ Claims 

3/4 App. 667 - 776 

02.22.18 Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against MOTI Defendants 

4 App. 777 - 793 

02.22.18 Appendix of Exhibits in support of 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against MOTI Defendants – Volume I 

4/5 App. 794 - 1046 

02.22.18 Appendix of Exhibits in support of 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against MOTI Defendants – Volume II 

5/6 App. 1047 - 1299 

02.22.18 Appendix of Exhibits in support of 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against MOTI Defendants – Volume 
III 

6 App. 1300 - 1385 

02.22.18 Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against LLTQ/FERG Defendants 

6 App. 1386 - 1413 

02.22.18 Appendix of Exhibits in support of 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against LLTQ/FERG Defendants – 
Volume I 

6/7 App. 1414 - 1666 

02.22.18 Appendix of Exhibits in support of 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against LLTQ/FERG Defendants – 
Volume II 

7/8 App. 1667 - 1919 

02.22.18 Appendix of Exhibits in support of 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against LLTQ/FERG Defendants – 
Volume III 

8/9 App. 1920 - 2156 

02.22.18 Appendix of Exhibits in support of 9/10 App. 2157 - 2382 
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Date Description Vol.  Page Nos. 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against LLTQ/FERG Defendants – 
Volume IV 

03.12.18 Plaintiffs’ Combined Opposition to 
Certain Defendants’ Motions to 
Dismiss 

10 App. 2383 - 2405 

03.12.18 Appendix of Exhibits in support of 
Plaintiffs’ Combined Opposition to 
Certain Defendants’ Motions to 
Dismiss 

10/11/12/13 App. 2406 - 3246 

03.28.18 Defendant DNT Acquisition, LLC’s 
Reply Memorandum of Law in further 
support of Motion to Dismiss or, in the 
alternative, to Stay 

13/14 App. 3247 - 3302 

03.28.18 Reply in support of Amended Motion 
to Dismiss or, in the alternative, to Stay 
Claims Asserted Against LLTQ/FERG 
and MOTI Defendants 

14 App. 3303 - 3320 

03.28.18 Appendix of Exhibits in support of 
Reply in support of Amended Motion 
to Dismiss or, in the alternative, to Stay 
Claims Asserted Against LLTQ/FERG 
and MOTI Defendants 

14 App. 3321 - 3463 

03.28.18 Defendant Rowen Seibel’s Reply in 
further support of his Motion to 
Dismiss Plaintiffs’ Claims 

14 App. 3464 - 3470 

03.28.18 Defendants TPOV Enterprises and 
TPOV Enterprises 16, LLC Reply 
Memorandum of Law in further support 
of Motion to Dismiss or, in the 
alternative, to Stay 

14 App. 3471 - 3481 

05.01.18 Transcript of Proceedings: Motions to 
Dismiss 

14/15 App. 3482 - 3533 

06.01.18 Order Denying, without prejudice, (1) 
Defendant Rowen Seibel’s Motion to 
Dismiss Plaintiffs’ Claims; (2) 
Defendants TPOV Enterprises and 

15 App. 3534 - 3573 
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Date Description Vol.  Page Nos. 
TPOV Enterprises 16’s Motion to 
Dismiss Plaintiffs’ Claims; (3) Motion 
to Dismiss or, in the alternative, to Stay 
Claims Asserted Against DNT 
Acquisition, LLC; (4) Amended 
Motion to Dismiss or, in the alternative, 
to Stay Claims Asserted Against 
LLTQ/FERG Defendants; and (5) 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against MOTI Defendants 

06.04.18 Notice of Entry of Order Denying, 
without prejudice, (1) Defendant 
Rowen Seibel’s Motion to Dismiss 
Plaintiffs’ Claims; (2) Defendants 
TPOV Enterprises and TPOV 
Enterprises 16’s Motion to Dismiss 
Plaintiffs’ Claims; (3) Motion to 
Dismiss or, in the alternative, to Stay 
Claims Asserted Against DNT 
Acquisition, LLC; (4) Amended 
Motion to Dismiss or, in the alternative, 
to Stay Claims Asserted Against 
LLTQ/FERG Defendants; and (5) 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against MOTI Defendants 

15 App. 3574 - 3617 
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alternative, to Stay Claims Asserted 

4 App. 777 – 793 
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Date Description Vol.  Page Nos. 
Against MOTI Defendants 

02.22.18 Appendix of Exhibits in support of 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against MOTI Defendants – Volume I 

4/5 App. 794 - 1046 

02.22.18 Appendix of Exhibits in support of 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against MOTI Defendants – Volume II 

5/6 App. 1047 - 1299 

02.22.18 Appendix of Exhibits in support of 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against MOTI Defendants – Volume 
III 

6 App. 1300 - 1385 

02.22.18 Appendix of Exhibits in support of 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against LLTQ/FERG Defendants – 
Volume I 

6/7 App. 1414 - 1666 

02.22.18 Appendix of Exhibits in support of 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against LLTQ/FERG Defendants – 
Volume II 

7/8 App. 1667 - 1919 

02.22.18 Appendix of Exhibits in support of 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against LLTQ/FERG Defendants – 
Volume III 

8/9 App. 1920 - 2156 

02.22.18 Appendix of Exhibits in support of 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against LLTQ/FERG Defendants – 
Volume IV 

9/10 App. 2157 - 2382 

02.22.18 Appendix of Exhibits in support of 
Motion to Dismiss or, in the alternative, 
to Stay Claims Asserted Against 
Defendant DNT Acquisition, LLC – 

2/3 App. 273 - 525 
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Date Description Vol.  Page Nos. 
Volume I 

02.22.18 Appendix of Exhibits in support of 
Motion to Dismiss or, in the alternative, 
to Stay Claims Asserted Against 
Defendant DNT Acquisition, LLC – 
Volume II 

3 App. 526 – 609 

03.12.18 Appendix of Exhibits in support of 
Plaintiffs’ Combined Opposition to 
Certain Defendants’ Motions to 
Dismiss 

10/11/12/13 App. 2406 – 3246 

03.28.18 Appendix of Exhibits in support of 
Reply in support of Amended Motion 
to Dismiss or, in the alternative, to Stay 
Claims Asserted Against LLTQ/FERG 
and MOTI Defendants 

14 App. 3321 - 3463 

08.25.17 Complaint 1 App. 1 – 40 
03.28.18 Defendant DNT Acquisition, LLC’s 

Reply Memorandum of Law in further 
support of Motion to Dismiss or, in the 
alternative, to Stay 

13/14 App. 3247 – 3302 

02.22.18 Defendant Rowen Seibel’s Motion to 
Dismiss Plaintiffs’ Claims 

3 App. 610 – 666 

03.28.18 Defendant Rowen Seibel’s Reply in 
further support of his Motion to 
Dismiss Plaintiffs’ Claims 

14 App. 3464 - 3470 

02.22.18 Defendants TPOV Enterprises and 
TPOV Enterprises 16’s Motion to 
Dismiss Plaintiffs’ Claims 

3/4 App. 667 - 776 

03.28.18 Defendants TPOV Enterprises and 
TPOV Enterprises 16, LLC Reply 
Memorandum of Law in further support 
of Motion to Dismiss or, in the 
alternative, to Stay 

14 App. 3471 – 3481 

12.14.17 Findings of Fact and Conclusions of 
Law 

1 App. 201 – 216 

12.14.17 Findings of Fact and Conclusions of 
Law 

1 App. 225 – 241 

02.22.18 Motion to Dismiss or, in the alternative, 2 App. 254 - 272 
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to Stay Claims Asserted Against 
Defendant DNT Acquisition, LLC 

06.04.18 Notice of Entry of Order Denying, 
without prejudice, (1) Defendant 
Rowen Seibel’s Motion to Dismiss 
Plaintiffs’ Claims; (2) Defendants 
TPOV Enterprises and TPOV 
Enterprises 16’s Motion to Dismiss 
Plaintiffs’ Claims; (3) Motion to 
Dismiss or, in the alternative, to Stay 
Claims Asserted Against DNT 
Acquisition, LLC; (4) Amended 
Motion to Dismiss or, in the alternative, 
to Stay Claims Asserted Against 
LLTQ/FERG Defendants; and (5) 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against MOTI Defendants 

15 App. 3574 - 3617 

09.27.17 Notice of Removal of Counts II and III 
of Lawsuit Pending in Nevada State 
Court to Bankruptcy Court 

1 App. 120 - 200 

09.27.17 Notice of Removal of Lawsuit Pending 
in Nevada State Court to Bankruptcy 
Court 

1 App. 41 - 119 

12.14.17 Order Denying Motion to Transfer 1 App. 217 - 220 
12.14.17 Order Granting Motion to Transfer 1 App. 246 - 249 
12.14.17 Order Granting Motion to Remand 1 App. 221 - 224 
12.14.17 Order Denying Motion to Remand  1 App. 242 - 245 
06.01.18 Order Denying, without prejudice, (1) 

Defendant Rowen Seibel’s Motion to 
Dismiss Plaintiffs’ Claims; (2) 
Defendants TPOV Enterprises and 
TPOV Enterprises 16’s Motion to 
Dismiss Plaintiffs’ Claims; (3) Motion 
to Dismiss or, in the alternative, to Stay 
Claims Asserted Against DNT 
Acquisition, LLC; (4) Amended 
Motion to Dismiss or, in the alternative, 

15 App. 3534 - 3573 
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to Stay Claims Asserted Against 
LLTQ/FERG Defendants; and (5) 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against MOTI Defendants 

03.12.18 Plaintiffs’ Combined Opposition to 
Certain Defendants’ Motions to 
Dismiss 

10 App. 2383 - 2405 

03.28.18 Reply in support of Amended Motion 
to Dismiss or, in the alternative, to Stay 
Claims Asserted Against LLTQ/FERG 
and MOTI Defendants 

14 App. 3303 - 3320 

02.09.18 Stipulation and Order to Consolidate 
Case No.  
A-17-760537-B with and into  
Case No. A-751759-B 

2 App. 250 - 253 

05.01.18 Transcript of Proceedings: Motions to 
Dismiss 

14/15 App. 3482 - 3533 
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MTD 
DANIEL R. MCNUTT (SBN 7815) 
MATTHEW C. WOLF (SBN 10801) 
MCNUTT LAW FIRM, P.C. 
625 South Eighth Street 
Las Vegas, Nevada 89101 
Tel. (702) 384-1170 / Fax. (702) 384-5529 
drm@mcnuttlawfirm.com  
mcw@mcnuttlawfirm.com 
 
PAUL SWEENEY (Admitted Pro Hac Vice) 
CERTILMAN BALIN ADLER & HYMAN, LLP 
90 Merrick Avenue 
East Meadow, New York 11554 
Tel. (516) 296-7032/ Fax. (516) 296-7111 
psweeney@certilmanbalin.com  
 
NATHAN Q. RUGG (pro hac vice forthcoming) 
BARACK FERRAZZANO KIRSCHBAUM & NAGELBERG LLP 
200 W. MADISON ST., SUITE 3900 
CHICAGO, IL 60606 
Tel. (312) 984-3127 / Fax. (312) 984-3150 
Nathan.Rugg@bfkn.com  
 
STEVEN B. CHAIKEN (pro hac vice forthcoming) 
ADELMAN & GETTLEMAN, LTD. 
53 West Jackson Boulevard, Suite 1050 
Chicago, IL 60604 
Tel. (312) 435-1050 / Fax. (312) 435-1059 
sbc@ag-ltd.com  
Attorneys for R Squared Global 
Solutions, LLC, appearing derivatively 
On behalf of Defendant DNT ACQUISITION LLC 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

ROWEN SEIBEL, an individual and citizen of 
New York, derivatively on behalf of Real Party 
in Interest GR BURGR LLC, a Delaware limited 
liability company, 
 

Plaintiff, 
 
v. 
 
PHWLV, LLC, a Nevada limited liability 
company; GORDON RAMSAY, an individual; 
DOES I through X; ROE CORPORATIONS I 
through X, 
 

Defendants, 
 

AND ALL RELATED MATTERS 

Case No.: A-17-751759-B 
Dept. No.: 15 
 
Consolidated with: 
Case No.: A-17-760537-B 
 
MOTION TO DISMISS OR, IN THE 
ALTERNATIVE, TO STAY CLAIMS 
ASSERTED AGAINST DEFENDANT  
DNT ACQUISITION, LLC 
 

 
 

This document applies to:  
A-17-760537-B 
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Electronically Filed
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Steven D. Grierson
CLERK OF THE COURT
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 Defendants DNT ACQUISITION, LLC, appearing derivatively by one of its two members, R 

Squared Global Solutions, LLC (“DNT”)1, hereby submits its motion (the “Motion”) to dismiss or, in 

the alternative, to stay the claims against DNT in the complaint filed on August 25, 2017, seeking only 

declaratory relief (the “Complaint”) by Plaintiffs (“Debtor Plaintiffs”). 

NOTICE OF HEARING 

PLEASE TAKE NOTICE that on the ___ day of __________________, 2018, at 

_______________________ a.m. / p.m. o’clock, the Court will call for hearing the instant MOTION 

TO DISMISS OR, IN THE ALTERNATIVE, TO STAY CLAIMS ASSERTED AGAINST 

DEFENDANT DNT ACQUISITION, LLC. 

DATED February 22, 2018. 

    MCNUTT LAW FIRM, P.C. 

      
/s/ Dan McNutt                                    

 DANIEL R. MCNUTT (SBN 7815) 
MATTHEW C. WOLF (SBN 10801) 
625 South Eighth Street 
Las Vegas, Nevada 89101 

     Attorneys for R Squared Global 
     Solutions, LLC, appearing derivatively 
     On behalf of Defendant DNT ACQUISITION LLC 

  
INTRODUCTION 

DNT moves to dismiss the claims asserted against it in the Complaint in this action (“Action”) 

on the grounds that: (i) plaintiff Desert Palace, Inc. (“Desert Palace” or “Debtor Plaintiff”) and DNT are 

litigating overlapping (and in some instances, identical) claims in a federal bankruptcy court; (ii) 

declaratory relief is improper under the circumstances; and (iii) forum shopping is not condoned under 

Nevada law. Alternatively, if the Court decides not to dismiss the claims asserted against DNT, it should 

stay all proceedings in this action against DNT until such issues are fully and finally resolved by the 

United States Bankruptcy Court for the Northern District of Illinois, Eastern Division (the “Illinois 

Bankruptcy Court”) – the court in which such matters are pending. 

                            

1  The basis for R Squared Global Solutions, LLC’s (“RSG”) derivative appearance are set forth in 
the affidavit of Craig Green attached hereto as Exhibit M. 

4 April 

9:00 

App. 255
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Nevada law does not allow a plaintiff to maintain two actions involving the same claims or set 

of facts against duplicative parties.  However, that is precisely what Debtor Plaintiffs have done by 

commencing this action.  Between April 20, 2015 and May 22, 2015, DNT and its members filed Proofs 

of Claim in the Illinois Bankruptcy Court seeking moneys due DNT from Caesars under the DNT 

Agreement that arose prior to the Petition Date (defined below).  Although Debtor Plaintiff initially 

sought to assume the DNT Agreement in the Illinois Bankruptcy Court, effective as of October 6, 2017, 

the Debtor Plaintiff rejected the DNT Agreement in the Illinois Bankruptcy Court.  Instead of filing 

objections to DNT Proof of Claim, Debtor Plaintiff brings this action to litigate in Nevada what is 

essentially their objection to the DNT Claim.  In addition, in November 2017 DNT filed an 

administrative claim (“DNT Admin Claim”) that challenges, among other things, Debtor Plaintiff’s 

termination of the DNT Agreement. The DNT Admin Claim was required to be filed in the Illinois 

Bankruptcy Court under a Third Amended Plan and provisions of the bankruptcy code.  In December 

2017, the Debtor Plaintiff objected to DNT’s Admin Claim.  The issue central to the DNT Admin claim 

(whether the contracts were properly terminated) and a central issue to the DNT Claim (whether Debtor 

Plaintiffs were fraudulently induced to enter into the DNT Agreement) are the very issues between 

Debtor Plaintiff and DNT in this Action in Counts I and II, respectively. 2    

In addition, in November 2017 DNT filed an administrative claim (“DNT Admin Claim”) that 

challenges, among other things, Debtor Plaintiff’s termination of the DNT Agreement. The DNT Admin 

Claim was required to be filed in the Illinois Bankruptcy Court under a Third Amended Plan and 

provisions of the Bankruptcy Code.  In December 2017, the Debtor Plaintiff objected to DNT’s Admin 

Claim.  The issue central to the DNT Admin Claim (whether the contracts were properly terminated) 

and a central issue to the DNT Claim (whether Debtor Plaintiffs were fraudulently induced to enter into 

the DNT Agreement) are the very issues between Debtor Plaintiff and DNT in this Action in Counts I 

and II, respectively. 3      

In fact, the claims brought by Debtor Plaintiffs against other Defendants in this Action concern 

                            

2  Although Count III purports to be asserted against DNT, no reference is made to DNT in Count 
III and the DNT Agreement does not contain the contractual provisions that are at issue in Count III. 
3  Although Count III purports to be asserted against DNT, no reference is made to DNT in Count 
III and the DNT Agreement does not contain the contractual provisions that are at issue in Count III. 
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the same issues, facts and allegations as those asserted against DNT, but were also being actively 

litigated in the Illinois Bankruptcy Court for the past two years. The litigation in the Illinois Bankruptcy 

Court was initiated first and continues to date after intensive motion practice and discovery. Notably, 

the Illinois Bankruptcy Court has already commented unfavorably on certain legal theories that the 

Debtor Plaintiffs now seek to have this Court also decide. Certain other Defendants here, namely LLTQ 

Enterprises LLC, LLTQ Enterprises 16, LLC, FERG, LLC, FERG 16 LLC, MOTI Partners, LLC and 

MOTI Partners 16, LLC, filed motions to dismiss the Complaint on the grounds, inter alia, of the prior 

pending bankruptcy proceeding.  

DNT’s Admin Claim and the objection thereto, as well as administration claims of the LLTQ 

entities, the FERG entities and the MOTI entities, are certainly “contested matters” under the Federal 

Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) that must be resolved in that forum.  Although 

DNT has yet to engage in discovery on these issues, discovery on the identical issues has been ongoing 

between Debtor Plaintiffs and the LLTQ entities, the FERG entities and the MOTI entities. These 

contested matters are presently being litigated before the Illinois Bankruptcy Court and thus preclude 

the declaratory relief sought in this Court.  Moreover, the Illinois Bankruptcy Court is the only court in 

the position to definitively resolve all the ongoing rights of DNT and obligations of the Debtor Plaintiff 

to DNT under the DNT Agreement that is at issue in the Complaint here.  Because the same cannot be 

said for the declaratory relief claims filed by Debtor Plaintiffs here, those claims should be dismissed 

because Debtor Plaintiff cannot obtain full relief in this Court.  Debtor Plaintiff has, therefore, failed to 

state a claim against DNT upon which relief can be granted and such claims should be dismissed, or, in 

the alternative, stayed. 
 

BACKROUND AND PROCEDURAL HISTORY 

1. Effective as of June 21, 2011, DNT, The Original Homestead Restaurant, Inc. (“OHS”), 

and Desert Palace entered into an agreement for the design, development and operation of an Old 

Homestead Steakhouse (the “Restaurant”) in Caesars Palace, Las Vegas, Nevada (“DNT Agreement”). 

(Compl. ¶ 16.)  
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A. DNT Claims. 

2. On January 15, 2015 (the “Petition Date”), the Debtor Plaintiffs, and several of their 

affiliated entities each filed voluntary petitions under Chapter 11 of the United States Code (11 U.S.C. 

§§ 101 et seq., as amended, the “Bankruptcy Code”) in the Illinois Bankruptcy Court, thereby 

commencing the chapter 11 cases jointly administered as Case No. 15-01145 (collectively, the “Chapter 

11 Cases”). (Compl. ¶ 120.) 

3. On April 30, 2015, OHS, one of the members of DNT, filed a proof of claim [Bankr. 

Claim No. 1883] asserting a pre-petition debt against Caesars for monies due and owing to DNT under 

the DNT Agreement as of the Petition Date in the amount of no less than $204,964.75 (the “OHS Pre-

Petition Claim”).  (Exhibit A.) On May 22, 2015, DNT filed a proof of claim [Bankr. Claim No. 3346] 

asserting a pre-petition debt against Caesars for monies due and owing to DNT under the DNT 

Agreement as of the Petition Date in the amount of no less than $204,964.75 (the “DNT Pre-Petition 

Claim”).  (Exhibit B.) Also on May 22, 2015, R Squared Global Solutions, LLC, the other member of 

DNT, filed a proof of claim [Bankr. Claim No. 3304] asserting a pre-petition debt against Caesars for 

monies due and owing to RSG under the DNT Agreement as of the Petition Date in the amount of no 

less than $91,201.62 (the “RSG Pre-Petition Claim,” and collectively with the OHS Pre-Petition Claim 

and the DNT Pre-Petition Claim, are referred to herein as the “DNT Claims”). (Exhibit C.)   The filing 

of the DNT Claims commenced the action between DNT and the Debtor Plaintiffs in The Illinois 

Bankruptcy Court.  

4. On November 20, 2017, RSG directly, and derivatively on behalf of DNT as a member 

of DNT, filed a request for payment of an administrative expense claim [Dkt. No. 7607] (the “DNT 

Admin Claim”). (Exhibit D.) The DNT Admin Claim challenges Caesars’ termination of the DNT 

Agreement and asserts, among other things, that even if the DNT Agreement was terminated, the effect 

of termination provisions in that agreement expressly survive such termination and still bind the parties 

to the DNT Agreement. See generally id. On December 6, 2017, Caesars filed a preliminary objection 

to the DNT Admin Claim [Dkt. No. 7658] (the “Caesars Objection to DNT Admin Claim”). (Exhibit E.) 

On December 6, 2017, OHS filed a preliminary objection to the DNT Admin Claim [Dkt. No. 7656] 

(the “OHS Objection to DNT Admin Claim,” and collectively with the Caesars Objection to DNT Admin 
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Claim, the “Objections to DNT Admin Claim”).  (Exhibit F.)  The filing of the Objections to DNT 

Admin Claim joined issue, with the DNT Admin Claim being a contested matter under Fed. R. Bankr. 

P. 9016. 

5. On June 28, 2016, Caesars filed its proposed Second Amended Joint Plan of 

Reorganization Pursuant to Chapter 11 of the Bankruptcy Code (the “Proposed Second Amended Plan”) 

[Dkt. No. 4218], and on July 18, 2016, filed a Supplement to Debtors’ Second Amended Joint Plan of 

Reorganization and includes the DNT Agreement on Schedule HH to assume the DNT Agreement under 

the proposed Second Amended Plan. [Dkt. No. 4389]. On August 17, 2016, DNT filed a limited 

preliminary objection to the Cure Schedule asserting that the proper cure amount is no less than 

$204,964.75, as reflected in the DNT Claims. [Dkt. No. 4702].  

6. On or about September 2, 2016, Caesars sent a letter addressed to Rowen Seibel 

(“Seibel”), one of the managers of DNT, and to the other managers of DNT warning that if DNT and 

OHS did not (i) terminate any relationship with Seibel based on Caesars’ determination that Seibel is an 

“unsuitable person” under the DNT Agreement based on the Seibel’s recent guilty plea to a single count 

of obstruction of the due administration of tax laws and (ii) provide written evidence of the terminated 

relationship to Caesars within ten business days, then Caesars would have to terminate the DNT 

Agreement under Section 4.2.3 of the DNT Agreement.  (Compl. ¶ 111; Exhibit G.) By letter dated 

September 7, 2016, counsel to DNT responded to the September 2 Letter, referring to an assignment of 

interests in April 2016 which resulted in Seibel having no interest in the relevant entities. (Compl. ¶ 112; 

Exhibit H.)4 In response, by letter dated September 21, 2016, Caesars advised counsel to DNT that the 

assignments and assignees are not approved and the DNT Agreement was purportedly terminated.  (Id.; 

Exhibit I.)   

B. Caesars’ Plan and Bankruptcy Disputed Claim Process. 

7. On January 13, 2017, Caesars filed its Third Amended Joint Plan of Reorganization 

Pursuant to Chapter 11 of the Bankruptcy Code, dated January 13, 2017 [Dkt. No. 6318].  On January 

                            

4  Effective April 13, 2016, Seibel assigned all of his ownership interests in R Squared Global Solutions, 
LLC, one of the two members of DNT, to The Seibel Family 2016 Trust, as permitted under DNT’s operating 
agreement. 
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17, 2017, the Illinois Bankruptcy Court entered an order confirming the Third Amended Plan.  [Dkt. No. 

6334]. (Exhibit J.) In relevant part, the confirmed Third Amended Plan defines “Claim” as meaning: 
 

any claim against the Debtors or the Estates, as defined in section 101(5) of the 
Bankruptcy Code, including: (a) any right to payment, whether or not such right is 
reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, 
unmatured, disputed, undisputed, legal, equitable, secured, or unsecured; or (b) any 
right to an equitable remedy for breach of performance if such breach gives rise to 
a right to payment, whether or not such right to an equitable remedy is reduced to 
judgment, fixed, contingent, matured, unmatured, disputed, undisputed, secured, or 
unsecured. 

 
Third Amended Plan at Art. I(A)(75).   

8. It further provides that administrative claims asserted under section 503(b) of the 

Bankruptcy Code, are considered “Claims.” See id. at Art. I(A)(16) (“Administrative Claim” means a 

Claim for the costs and expenses of administration of the Estates pursuant to section 503(b) and 

507(a)(2) of the Bankruptcy Code, including: (a) the actual and necessary costs and expenses incurred 

after the Petition Date and through the Effective Date of preserving the Estates and operating the 

businesses of the Debtors . . . . “).  With regard to objecting to Claims, the Third Amended Plan provides 

that: 
Subject to Article XII.G hereof, the Reorganized Debtors shall have the authority 
to: (a) File objections to Claims, settle, compromise, withdraw, or litigate to 
judgment objections to any and all Claims, regardless of whether such claims are 
in a Class or otherwise; (b) settle or compromise any Disputed Claim without any 
further notice to or action, order, or approval by the Bankruptcy Court; and (c) 
administer and adjust the Claims Register to reflect any such settlements or 
compromises without any further notice to or action, order, or approval by the 
Bankruptcy Court. 

Art. VII(A)(2) (emphasis added).     

9. Moreover the use of “‘File,’ ‘Filed,’ or ‘Filing’” means “file, filed, or filing with the 

Bankruptcy Court (including the clerk thereof) in the Chapter 11 Cases . . . .”  Id. at Art. I(A)(131). 

Thus, the Third Amended Plan requires objections by Debtor Plaintiffs to claims and administrative 

expense requests to be filed in the Illinois Bankruptcy Court.  In addition to the claims resolution process 

contained in the Third Amended Plan, the Bankruptcy Code and Federal Rules of Bankruptcy Procedure 

set forth procedures for objecting to proofs of claim and administrative expense requests.  See, e.g., 11 

U.S.C. § 502(b); Fed. R. Bankr. P. 3007 (“An objection to the allowance of a claim and a notice of 
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objection that substantially conforms to the appropriate Official Form shall be filed and served at least 

30 days before any scheduled hearing on the objection or any deadline for the claimant to request a 

hearing”); 5005 (The lists, schedules, statements, proofs of claim or interest, complaints, motions, 

applications, objections and other papers required to be filed by these rules . . . shall be filed with the 

clerk in the district where the case under the Code is pending”) (emphasis added). Accordingly, it is 

clear that under the confirmed Third Amended Plan the DNT Claim is a “claim” and that all 

administrative claims, such as the DNT Admin Claim, as well as all challenges to claims and 

administrative expense requests, were required to be brought in the Illinois Bankruptcy Court.  

10. Despite the clear requirement pursuant to the Third Amended Plan that challenged claims 

be brought in the Illinois Bankruptcy Court, on August 25, 2017, Caesars and CAC and two non-debtor 

affiliates collectively filed the Complaint in this action seeking solely declaratory relief against twelve 

defendants, including DNT.  Through the Complaint the Debtor Plaintiffs seek adjudication in this Court 

of the same issues that were the subject of the Bankruptcy proceeding.  

11. On October 6, 2017, Caesars filed with the Illinois Bankruptcy Court a Notice of 

Effective Date indicating that the Third Amended Plan has become effective.  (Exhibit L.)  
 
C. Related Matters Pending in the Illinois Bankruptcy Court. 

12. Other contested matters between Debtor Plaintiffs and other Defendants in this Action 

have been litigated for the past two years in the Illinois Bankruptcy Court and those matters also involve 

some of the same issues that are the subject of the claims asserted in this Action against DNT.  Those 

related contested matters were the subject of litigation long before Debtor Plaintiffs commenced the 

present Action.  

13. On November 4, 2015, LLTQ/FERG filed a request for payment of an administrative 

expense claim [Dkt. No. 2531] (the “LLTQ/FERG Admin Claim”), to which Caesars filed a preliminary 

objection [Dkt. No. 2555] on November 10, 2015.  During discovery on the LLTQ/FERG Admin claim, 

LLTQ/FERG filed on August 3, 2016, a motion to compel Caesars/CAC to respond to specific 

interrogatories and related requests for production related to new restaurant ventures with Gordon 

Ramsay (“Ramsay”) [Dkt. No. 4579] (the “Motion to Compel Discovery Response”).  On August 10, 

2016, Caesars/CAC filed an objection [Dkt. No. 4631] to the Motion to Compel asserting, among other 
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things, that the restrictive covenants at issue are not enforceable under Nevada law as a basis for denying 

the requested discovery.  On October 4, 2016, LLTQ/FERG filed its first motion to compel Ramsay to 

produce documents [Dkt. No. 5176], and on October 5, 2016, filed a combined motion for partial 

summary judgment [Dkt. No. 5197] (the “MSJ”), seeking determinations that: (i) under Nevada state 

law, the LLTQ Agreement is integrated with the Ramsay LV Agreement; (ii) under New Jersey state 

law, the FERG Agreement is integrated with the Ramsay AC Agreement; and (iii) LLTQ/FERG are 

entitled to allowance and payment of administrative expense claims through at least September 2, 2016.   

14. On October 12, 2016, Caesars/CAC filed a preliminary objection to the MSJ [Dkt. No. 

5246] (the “10-12-16 Objection”), asserting affirmative defenses based on fraudulent inducement and 

rescission and seeking to take discovery with respect to these defenses (the “Suitability Discovery”)5.  

On April 17, 2017, LLTQ/FERG filed a motion for a protective order [Dkt. No. 6781] (the “Protective 

Order Motion”) specific to the Suitability Discovery, asserting that the claims and defenses of rescission 

of the LLTQ/FERG Agreements and fraudulent inducement raised by Caesars are procedurally 

improper, factually deficient and unavailable as a matter of law.  In response, on April 26, 2017, 

Caesars/CAC filed an objection to the Protective Order Motion [Dkt. No. 6887].  By Order entered May 

31, 2017, the Illinois Bankruptcy Court denied the Protective Order Motion thereby allowing 

Caesars/CAC to continue conducting the Suitability Discovery and pursue alleged defenses of fraud in 

the inducement and rescission.  However, in doing so, it described Caesars’ rescission theory to be “thin” 

and “dubious.” (Exhibit K.) This complaint was filed in response to the Illinois Bankruptcy Court’s 

comments. 
ARGUMENT 

 
A. Standards for Motion to Dismiss. 

15. A complaint must be dismissed if it “fail[s] to state a claim upon which relief can be 

granted.” Nev. R. Civ. P. 12(b)(5). In order to survive dismissal, Debtor Plaintiff’s factual allegations 

are accepted as true and “must be legally sufficient to constitute the elements of the claim asserted.” 

Sanchez ex rel. Sanchez v. Wal-Mart Stores, Inc., 125 Nev. 818, 823, 221 P.3d 1276, 1280 (2009). When 

                            

5  Suitability Discovery concerns the issue of Seibel’s “suitability”, which was the purported basis for 
Debtor Plaintiffs’ terminating the agreements, including the DNT Agreement. 
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reviewing a 12(b)(5) motion to dismiss for failure to state a claim, the court must determine whether 

Plaintiff “asserts specific allegations sufficient to constitute the elements of a claim on which [the] court 

can grant relief.” Malfabon v. Garcia, 111 Nev. 793, 796, 898 P.2d 107, 108 (1995). Debtor Plaintiffs 

have not reached that threshold and their claims against DNT must be dismissed.  

16. “In ruling on a motion to dismiss for failure to state a claim, the court may consider any 

exhibits attached to the complaint and matters on the record.” Schmidt v. Washoe County, 123 Nev. 128, 

133, 159 P.3d 1099, 1103 (2008) abrogated on other grounds by Buzz Stew, LLC v. City of N. Las Vegas, 

124 Nev. 224, 181 P.3d 670 (2008). The court may also consider unattached evidence on which the 

complaint specifically relies if (1) the complaint refers to the document; (2) the document is central to 

the plaintiffs’ claim; and (3) no party questions the authenticity of the document.  Baxter v. Dignity 

Health, 357 P.3d 927, 930 (2017).  Specifically, a court may consider the papers filed in the Chapter 11 

Cases, the underlying motions and objections thereto, and the relevant discovery motions and rulings, 

without converting the instant motion into a Nev. R. Civ. P. 56 motion for summary judgment because 

the pleadings, motions and other documents filed in the Chapter 11 Cases are a matter of public record. 

Breliant v. Preferred Equities Corp., 109 Nev. 842, 847, 858 P.2d 1258, 1261 (1993) (“the court may 

take into account matters of public record…when ruling on a motion to dismiss for failure to state a 

claim upon which relief can be granted.”)  

17. The Court may also consider the DNT Agreement, as the authenticity of the agreements 

are not contested, and is the document on which Debtor Plaintiff’s claims necessarily rely. C.f. Lee v. 

City of Los Angeles, 250 F.3d 668, 688-89 (9th Cir. 2001) (holding that, while “a district court may not 

consider any material beyond the pleadings in ruling on a Fed. R. Civ. P. 12(b)(6) motion,” the motion 

need not be converted into a motion for summary judgment “[i]f the documents are not physically 

attached to the complaint, but the documents’ authenticity is not contested and the plaintiff’s complaint 

necessarily relies on them” (internal quotations and citation omitted).) See also Schmidt, 123 Nev. at 

133, 159 P.3d at 1103 (2007) (“In ruling on a motion to dismiss for failure to state a claim, the court 

may take into account any exhibits attached to the complaint and matters in the record.”).  
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B. Dismissal is appropriate because the same claims between the same parties based 

upon the same evidence are pending in another forum. 

18. Fundamentally, this Court should not consider the request for declaratory relief because 

the same allegations and claims are at issue in the Illinois Bankruptcy Court.  “It is well-settled that 

courts will not entertain a declaratory judgment action if there is pending, at the time of the 

commencement of the action for declaratory relief, another action or proceeding to which the same 

persons are parties and in which the same issues may be adjudicated.” Pub. Serv. Comm’n of Nevada v. 

Eighth Judicial Dist. Court of State of Nev., 107 Nev. 680, 684, 818 P.2d 396, 399 (1991) quoting Haas 

& Haynie Corp. v. Pacific Millwork Supply, 2 Haw.App. 132, 134, 627 P.2d 291, 293 (1981). Moreover, 

a “separate action for declaratory judgment is not an appropriate method of testing defenses in a pending 

action.” Id. at 685 citing Ratley v. Sheriff’s Civil Service Bd. of Sedgwick County, 7 Kan.App.2d 638, 

646 P.2d 1133 (1982). 

19. These disputed matters predate the Action. 

20. The DNT Claims predate this Action. The Bankruptcy proceeding commenced in 2015. 

The DNT Claims were filed in April and May 2015.    

21. “The first-to-file rule is a doctrine of comity providing that ‘where substantially identical 

actions are proceeding in different courts, the court of the later-filed action should defer to the 

jurisdiction of the first-filed action by either dismissing, staying, or transferring the later filed suit.’” 

Sherry v. Sherry, No. 62895, 2015 WL 1798857, 1 (Nev. Apr. 16, 2015) quoting SAES Getters S.p.A. v. 

Aeronex, Inc., 219 F.Supp.2d 1081, 1089 (S.D.Cal.2002). “The two actions need not be identical, only 

substantially similar.” Id. (internal citation omitted). 

22. “In bankruptcy cases, courts have traditionally analogized a creditor’s claim to a civil 

complaint, an objection [to that claim] to an answer and an adversarial proceeding to a counterclaim.”  

In re 20/20 Sport, Inc., 200 B.R. 972, 978 (Bankr. S.D.N.Y. 1996); see also O’Neill v. Continental 

Airlines, Inc. (In re Continental Airlines), 928 F.2d 127, 129 (5th Cir. 1991) (“[T]he filing of a proof of 

claim is analogous to the filing of a complaint in a civil action, with the bankrupt’s objection the same 

as the answer.”); Nortex Trading Corp. v. Newfield, 311 F.2d 163, 164 (2d Cir. 1962) (stating that under 

the Bankruptcy Act of 1898 that a creditor’s filing of “its proof of claim is analogous to the 
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commencement of an action within the bankruptcy proceeding.”).  In April and May 2015, more than 

two years prior to the filing of the Complaint, DNT filed the DNT Claims against Caesars in the Caesars 

Bankruptcy Case.  (Exhibits A, B, C).  That filing equally applies to the first-to-file rule as well as the 

bankruptcy requirements concerning the proper place to bring challenges to claims asserted in a 

bankruptcy case against a debtor. 

23. Count II seeks a declaratory judgment that “Caesars does not have any current or future 

financial obligations or commitments to [DNT].”  (Compl. ¶ 145).  Caesars asserts that there are three 

grounds for such relief: (i) “the express language of the Seibel Agreements [which by Caesars’ definition 

includes the DNT Agreement] states that Caesars has no future obligations to the Seibel-Affiliated 

Entites [which by Caesars’ definition includes DNT] where, as here, termination is based on suitability 

or non-disclosure grounds” (Compl. ¶ 140); an alleged fraudulent inducement by Seibel and DNT to 

enter into the DNT Agreement, which should result in a rescission of the DNT Agreement (Compl. ¶¶ 

141-143); and Seibel’s and DNT’s obligation to update prior disclosures relieves Caesars from any 

obligation to perform under the DNT Agreement.  (Compl. ¶ 144).   

24. The DNT Proof of Claim asserts that Caesars currently owes no less than $204,964.75 

under the DNT Agreement, which amounts were accrued and earned but not paid prior to Caesars filing 

for bankruptcy.  Accordingly, Count II is clearly an affirmative defense to the DNT Claims because it 

seeks to pay nothing to DNT on the DNT Claims, or any other claims. Furthermore, the facts underlying 

Caesars’ fraudulent inducement affirmative defense focused on suitability issues have already been 

raised in the motion practice before the Illinois Bankruptcy Court, with discovery on those issues 

ongoing.   

25. Count I seeks a declaratory judgment that Caesars’ determination of unsuitability as the 

basis for terminating the DNT Agreement was proper.  (Compl. ¶ 134).  To the extent Count I is an 

additional defense to the DNT Claims, the discussion concerning Count II above is equally applicable.  

Even if Count I is not a defense to the DNT Proof of Claims, the facts concerning suitability, on which 

Count I is based, are not materially different when applied to DNT because alleged termination of the 

DNT Agreement flows from Caesars’ original determination that Seibel was allegedly unsuitable.  

Accordingly, application of the first-to-file rule falls in favor of the issues being decided before the court 
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in which they were first raised, i.e., the Illinois Bankruptcy Court. 

26. Separate from the first-to-file rule, Caesars’ filing of the Complaint is in contravention 

of bankruptcy procedure which requires objections to claims and administrative expense requests to be 

filed in the bankruptcy court.  See Fed. R. Bankr. P. 3007 and 5005(a).  Thus, the relief sought in the 

Complaint should have been sought before the Illinois Bankruptcy Court.  Moreover, the confirmed 

Third Plan of Reorganization requires objections to Claims, which includes the DNT Claims, the DNT 

Admin Claim, and the DNT Rejection Claims, to be filed by Caesars with the Illinois Bankruptcy Court. 

27. The DNT Admin Claims should be considered as predating this Action.  The Third 

Amended Plan, which requires all administrative claims to be brought in the Illinois Bankruptcy Court 

and for Debtor Plaintiffs to bring all challenges to claim, including DNT Admin Claims, to the Illinois 

Bankruptcy Court.  The Third Amended Plan was ordered approved in January 2017.  The fact that 

Debtor Plaintiff chose to file this action in August 2017, eight (8) months after the Third Amended Plan 

was approved by the Illinois Bankruptcy Court, but before the October 2017 Effective Date of the Third 

Amended Plan does not make this Action the first filed.   DNT’s Admin Claims were required by the 

January 2017 Third Amended Plan to be brought in Illinois Bankruptcy Court.  Debtor Plaintiff was 

required under Third Amended Plan, and the Bankruptcy Code to file objections to that request in the 

Illinois Bankruptcy Court.  

28. In addition, some of the identical issues involved in the claims brought against DNT in 

this Action have been actively litigated in the Illinois Bankruptcy Court for two years by other 

Defendants to this Action and Debtor Plaintiffs. Those contested matters also predate this Action.  For 

instance, the issues involving Mr. Seibel’s alleged “unsuitability” – the purported basis for the 

termination of the DNT Agreement, which is the subject of Count I here – and the defense of fraud in 

the inducement – Count II here – had been pending for over two years in the Illinois Bankruptcy Court 

in the litigation involving the Debtor Plaintiffs and the LLTQ/FERG Defendants.  

29. When two actions are pending that involve the same parties and arise from the same set 

of facts, the Nevada Supreme Court has determined the second filed action may be dismissed. Fitzharris 

v. Phillips, 74 Nev. 371, 376-77, 333 P.2d 721, 724 (1958). It “would be contrary to fundamental judicial 

procedure to permit two actions to remain pending between the same parties upon the identical cause.” 
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Id. at 376; see also Goldfield Consol. Milling & Transp. Co. v. Old Sandstrom Annex Gold Mining Co., 

38 Nev. 426, 435, 150 P. 313, 315 (1915); State v. Cal. Mining Co., 13 Nev. 289, 294, (1878).  That is 

the case here and it requires the dismissal of the claims asserted against DNT.  

30. Even if Count I and II were not identical to the claims at issue in the Illinois Bankruptcy 

Court, they must be dismissed because they involve the same operative facts. Smith v. Hutchins, 93 Nev. 

431, 432, 566 P.2d 1136, 1137 (1977) (“Policy demands that all forms of injury or damage sustained by 

the plaintiff as a consequence of the defendant's wrongful act be recovered in one action rather than in 

multiple actions.”). 

31. The claims asserted here against DNT should be dismissed for the additional reason that 

complete relief cannot be obtained in this Court.  A “court may refuse to enter a declaratory judgment 

where to do so would not terminate the controversy giving rise to the action.” El Capitan Club v. 

Fireman’s Fund Ins. Co., 89 Nev. 65, 68, 506 P.2d 426, 428 (1973) (citing Nev. Rev. Stat. 30.080). This 

Court may refuse to enter judgment on the Complaint, a declaratory judgment action, because “such 

judgment or decree, if rendered or entered, would not terminate the uncertainty or controversy giving 

rise to the proceeding.” Nev. Rev. Stat. 30.080.  

32. Counts I and II of the Action are simply a repackaging and new presentation of the claims 

and defenses the same parties are litigating in the Illinois Bankruptcy Court. This Court cannot decide 

the distinct bankruptcy issues that are governed by section 365 of the Bankruptcy Code, and the DNT 

Admin Request controlled by section 503 of the Bankruptcy Code, and those issues are currently before 

the Illinois Bankruptcy Court.  Thus, the disputes between DNT and Debtor Plaintiff will not terminate 

through the present request for declaratory judgment in this Court. 
   

C. The NV Complaint must be dismissed for a lack of justiciable controversy that 
 is ripe for judicial determination.  

33. The Court should dismiss the NV Complaint as to DNT because it “fail[s] to state a claim 

upon which relief can be granted.” Nev. R. Civ. P. 12(b)(5). Here, the NV Complaint seeks declaratory 

relief, which “is available only if: (1) a justiciable controversy exists between persons with adverse 

interests, (2) the party seeking declaratory relief has a legally protectable interest in the controversy, and 

(3) the issue is ripe for judicial determination.” Cty. of Clark, ex rel. Univ. Med. Ctr. v. Uproach, 114 
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Nev. 749, 752, 961 P.2d 754, 756 (1998) (internal citation omitted).  

34. “If there is no justiciable controversy, then the precise contours of the Nevada 

Declaratory Judgment Act are irrelevant.” Am. Realty Inv'rs, Inc. v. Prime Income Asset Mgmt., LLC, 

No. 2:13-CV-00278-APG, 2013 WL 5663069, at *7 (D. Nev. Oct. 15, 2013).  

35. As detailed above, Debtor Plaintiff’s claims for declaratory relief in this action mirror the 

claims and defenses currently at issued in the Illinois Bankruptcy Court, both against DNT, as well as 

other parties to the Bankruptcy proceedings.  Debtor Plaintiff’s claims in the instant matter are therefore 

both not legally protectable and unripe for declaratory relief. See Knittle v. Progressive Cas. Ins. Co., 

112 Nev. 8, 11, 908 P.2d 724, 726 (1996) (holding that where a prior action is pending, a Plaintiff “can 

assert no legally protectible interest creating a justiciable controversy ripe for declaratory relief.”)  

36. Regarding the element of ripeness, “the factors to be weighed in deciding whether a case 

is ripe for judicial review include: (1) the hardship to the parties of withholding judicial review, and (2) 

the suitability of the issues for review.” Herbst Gaming, Inc. v. Heller, 122 Nev. 877, 887, 141 P.3d 

1224, 1231 (2006). Debtor Plaintiff’s claims in the instant action are analogous to those of the plaintiffs 

in American Realty Investors, Inc. v. Prime Income Asset Management, Inc. No. 2:13-CV-00278-APG, 

2013 WL 5663069 (D. Nev. Oct. 15, 2013). The American Realty plaintiffs brought suit in the United 

States District Court for the District of Nevada to obtain a declaratory judgment on issues of contribution 

and indemnification related to an ongoing lawsuit in the United States District Court for the Northern 

District of Texas (the “Texas Fraud Lawsuit”) in which the American Realty plaintiffs were named as 

defendants. See id at *2. The Court ruled that the American Realty plaintiffs failed to state causes of 

action for contribution and indemnification because the existence of the Texas Fraud Lawsuit rendered 

the harm at issue “possible but not probable” (emphasis in original). Id. at *8.  

37. In dismissing the American Realty plaintiffs’ claims, the court commented that “[t]he 

costs and pitfalls associated with litigating multiple suits on the same subject matter, and the attendant 

possibility of inconsistent verdicts, are not insubstantial or abstract” (internal quotations and citation 

omitted). Id. Further, American Realty found that the plaintiffs “will suffer no hardship if the 

contribution and indemnification claims are not resolved in the instant case” as the court saw “no 

difficulty raising these same issues in the Texas Fraud Lawsuit.” Id. Additionally, the court was 
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particularly “concerned that facts may develop in the Texas Fraud Lawsuit that are relevant to the 

determinations of contribution and indemnification in this case” and “decline[d] to operate in something 

of a factual vacuum to determine contribution and indemnification in the instant case at this time.” Id.  

This action provides an incomplete resolution of the claims between the parties because it seeks 

declaratory relief only. Cf. Boca Park Marketplace Syndications Group, LLC v. Higco, Inc., 407 P.3d 

761, 765 (2017) (finding that declaratory judgment resulting from an action that sought only declaratory 

relief lacks preclusive effect in a subsequent action seeking coercive relief).   

38. The same ripeness issues are in play in the instant case. Debtor Plaintiff seeks to resolve 

identical factual issues to those pending in the Illinois Bankruptcy Court, which would force this Court 

to operate in the same factual vacuum to adjudicate the issues before it. Debtor Plaintiff would suffer no 

hardship if this Court dismissed their instant claims against DNT, as the very same issues are already 

being litigated in the Illinois Bankruptcy Court. Furthermore, these same issues are not suitable for 

review in the instant case and doing so would risk inconsistent verdicts to those in the Illinois Bankruptcy 

Court, the very result the American Realty court sought to avoid. Therefore, Debtor Plaintiff’s instant 

claims against DNT are not ripe for judicial determination and should be dismissed on that basis.  
 

D. Dismissal is appropriate for abusive litigation practices, including forum  
  shopping. 

39. “Courts have inherent equitable powers to dismiss actions for abusive litigation 

practices.” Lane v. Allstate Ins. Co., 114 Nev. 1176, 1181, 969 P.2d 938, 941 (1998) (internal citation 

omitted). “Judge shopping, generally, occurs when a litigant who obtains an unfavorable ruling seeks to 

have a second judge consider the same issue in hopes of having a more favorable outcome.” Albert 

Winemiller, Inc. v. Keilly, No. 48140, 2009 WL 1491481, *2 (Nev. Feb. 6, 2009), citing Moore v. City 

of Las Vegas, 92 Nev. 402, 404, 551 P.2d 244, 246 (1976).  

40. The Debtor Plaintiffs fought for and apparently persuaded The Illinois Bankruptcy Court 

that they may assert fraudulent inducement and rescission defenses in the Illinois Bankruptcy Court 

matters concerning LLTQ/FERG, and thus were entitled to discovery thereon. As part of that dispute, 

the Illinois Bankruptcy Court described the Plaintiff Debtors’ rescission theory to be “thin” and 

“dubious” and stated that rescission “did not look like a possibility here.” The Illinois Bankruptcy Court 
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did not dismiss such defenses conclusively as the underlying motion related to discovery.  

41. It is thus appropriate to dismiss Count II where the Debtor Plaintiffs filed same to shop 

for a more favorable forum. This is a transparent attempt to evade a final determination from the Illinois 

Bankruptcy Court that previously provided unfavorable commentary on their legal theories. 
 

E. Alternatively, the claims against DNT should be stayed pending resolution of the 
contested matters before the Illinois Bankruptcy Court. 

42. In the alternative to dismissal, the Court should stay the claims pending against DNT 

until there is a final determination of the DNT Claims by the Illinois Bankruptcy Court. 

43. As discussed above concerning the first-to-file rule, and consistent with Caesars’ own 

confirmed Third Plan of Reorganization, the incomplete issues raised in the Action were first raised and 

must be litigated in the Illinois Bankruptcy Case.  

44. The docket in the Chapter 11 Cases makes clear that as of January 2017 Debtor Plaintiff 

was required to bring all challenges to claims, such as the DNT Claims, to the Illinois Bankruptcy Court.  

Specifically, the matters at issue here, namely, the issues related to the propriety of the termination of 

the DNT Agreement and fraud in the inducement had to be asserted in the Illinois Bankruptcy Court and 

have been asserted there.  Accordingly, the NV Complaint against DNT should be dismissed. 
  

CONCLUSION 

45. For the reasons set forth above, DNT submits that this Court should dismiss all claims in 

the NV Complaint against DNT or, in the alternative, stay such claims until the prior Contested 

Bankruptcy Matters are resolved by the Illinois Bankruptcy Court. 

 

 

/// 

/// 

/// 
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WHEREFORE, the Defendants respectfully request that the Court dismiss all claims in the NV 

Complaint against DNT or, in the alternative, stay such claims until the prior Contested Bankruptcy 

Matters are resolved by the Illinois Bankruptcy Court and that the Court grant such further relief as it 

deems just and proper.  

DATED February 22, 2018. 

    MCNUTT LAW FIRM, P.C. 

      
/s/ Dan McNutt                                    

 DANIEL R. MCNUTT (SBN 7815) 
MATTHEW C. WOLF (SBN 10801) 
625 South Eighth Street 
Las Vegas, Nevada 89101 

     Attorneys for R Squared Global 
     Solutions, LLC, appearing derivatively 
     On behalf of Defendant DNT ACQUISITION LLC 
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CERTIFICATE OF MAILING 

I HEREBY CERTIFY that pursuant to Nev. R. Civ. P. 5(b) and EDCR 8.05 on February 22, 

2018 I caused service of the foregoing MOTION TO DISMISS OR, IN THE ALTERNATIVE, 

TO STAY CLAIMS ASSERTED AGAINST DEFENDANT DNT ACQUISITION, LLC to be 

made by depositing a true and correct copy of same in the United States Mail, postage fully prepaid, 

addressed to the following and/or via electronic mail through the Eighth Judicial District Court’s E-

Filing system to the following at the e-mail address provided in the e-service list: 
 
James Pisanelli, Esq. (SBN 4027) 
Debra Spinelli, Esq. (SBN 9695) 
Brittnie Watkins, Esq. (SBN 13612) 
PISANELLI BICE PLLC 
400 South 7th Street, Suite 300 
Las Vegas, NV 89101 
jjp@pisanellibice.com 
dls@pisanellibice.com 
btw@pisanellibice.com 
Attorneys for Defendant 
PHWLV, LLC 
 
Allen Wilt, Esq. (SBN 4798) 
John Tennert, Esq. (SBN 11728) 
FENNEMORE CRAIG, P.C. 
300 East 2nd Street, Suite 1510 
Reno, NV 89501 
awilt@fclaw.com  
jtennert@fclaw.com  
Attorneys for Defendant 
Gordon Ramsay 
   
Robert E. Atkinson, Esq. (SBN 9958) 
Atkinson Law Associates Ltd. 
8965 S. Eastern Ave. Suite 260 
Las Vegas, NV 89123 
Robert@nv-lawfirm.com  
Attorney for Defendant J. Jeffrey Frederick 
       
      /s/ Lisa A. Heller                                  . 
      Employee of McNutt Law Firm  
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APEN 
DANIEL R. MCNUTT (SBN 7815) 
MATTHEW C. WOLF (SBN 10801) 
MCNUTT LAW FIRM, P.C. 
625 South Eighth Street 
Las Vegas, Nevada 89101 
Tel. (702) 384-1170 / Fax. (702) 384-5529 
drm@mcnuttlawfirm.com  
mcw@mcnuttlawfirm.com 
 
PAUL SWEENEY (Admitted Pro Hac Vice) 
CERTILMAN BALIN ADLER & HYMAN, LLP 
90 Merrick Avenue 
East Meadow, New York 11554 
Tel. (516) 296-7032/ Fax. (516) 296-7111 
psweeney@certilmanbalin.com  
 
NATHAN Q. RUGG (pro hac vice forthcoming) 
BARACK FERRAZZANO KIRSCHBAUM & NAGELBERG LLP 
200 W. MADISON ST., SUITE 3900 
CHICAGO, IL 60606 
Tel. (312) 984-3127 / Fax. (312) 984-3150 
Nathan.Rugg@bfkn.com  
 
STEVEN B. CHAIKEN (pro hac vice forthcoming) 
ADELMAN & GETTLEMAN, LTD. 
53 West Jackson Boulevard, Suite 1050 
Chicago, IL 60604 
Tel. (312) 435-1050 / Fax. (312) 435-1059 
sbc@ag-ltd.com  
Attorneys for R Squared Global 
Solutions, LLC, appearing derivatively 
On behalf of Defendant DNT ACQUISITION LLC 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

ROWEN SEIBEL, an individual and citizen of 
New York, derivatively on behalf of Real Party 
in Interest GR BURGR LLC, a Delaware limited 
liability company, 
 

Plaintiff, 
 
v. 
 
PHWLV, LLC, a Nevada limited liability 
company; GORDON RAMSAY, an individual; 
DOES I through X; ROE CORPORATIONS I 
through X, 
 

Defendants, 
 

AND ALL RELATED MATTERS 

Case No.: A-17-751759-B 
Dept. No.: 15 
 
Consolidated with: 
Case No.: A-17-760537-B 
 
APPENDIX OF EXHBIITS IN SUPPORT 
OF MOTION TO DISMISS OR, IN THE 
ALTERNATIVE, TO STAY CLAIMS 
ASSERTED AGAINST DEFENDANT DNT 
ACQUISITION, LLC – VOLUME I 
 

 
 

This document applies to:  
A-17-760537-B 
 
 

Case Number: A-17-751759-B

Electronically Filed
2/22/2018 3:31 PM
Steven D. Grierson
CLERK OF THE COURT
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Exhibit Description Page No. 

Range 

Volume 

A. OHS Pre-Petition Claim 1 - 5 1 
B. DNT Pre-Petition Claim 6 - 9 1 
C. RSG Pre-Petition Claim 10 - 13 1 
D. DNT Admin Claim 14 - 29 1 
E. Caesars Objection to DNT Admin Claim 30 - 67 1 
F. Objections to DNT Admin Claim 68 - 141 1 
G. September 2, 2016, Caesars letter to Rowen 

Seibel 
142 - 144 1 

H. September 7, 2016, DNT counsel’s response 
to Caesars’ September 2, 2016 letter 

145 - 146 1 

I. September 21, 2016, Caesars letter to DNT 
counsel 

147 - 149 1 

J. Order confirming the Third Amended Plan 150 - 312 1/2 
K. May 31, 2017 transcript 313 - 324 2 
L. Notice of Effective Date 325 - 328 2 
M. Craig Green Declaration 329 - 331 2 

DATED February 22, 2018. 

    MCNUTT LAW FIRM, P.C. 

      
/s/ Dan McNutt                                    

 DANIEL R. MCNUTT (SBN 7815) 
MATTHEW C. WOLF (SBN 10801) 
625 South Eighth Street 
Las Vegas, Nevada 89101 

     Attorneys for Defendants LLTQ Enterprises, LLC;  
     LLTQ Enterprises 16, LLC; 
     FERG, LLC; and FERG 16, LLC  
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CERTIFICATE OF MAILING 

I HEREBY CERTIFY that pursuant to Nev. R. Civ. P. 5(b) and EDCR 8.05 on February 22, 

2018 I caused service of the foregoing APPENDIX OF EXHBIITS IN SUPPORT OF MOTION 

TO DISMISS OR, IN THE ALTERNATIVE, TO STAY CLAIMS ASSERTED AGAINST 

DEFENDANT DNT ACQUISITION, LLC – VOLUME I to be made by depositing a true and 

correct copy of same in the United States Mail, postage fully prepaid, addressed to the following and/or 

via electronic mail through the Eighth Judicial District Court’s E-Filing system to the following at the 

e-mail address provided in the e-service list: 
 
James Pisanelli, Esq. (SBN 4027) 
Debra Spinelli, Esq. (SBN 9695) 
Brittnie Watkins, Esq. (SBN 13612) 
PISANELLI BICE PLLC 
400 South 7th Street, Suite 300 
Las Vegas, NV 89101 
jjp@pisanellibice.com 
dls@pisanellibice.com 
btw@pisanellibice.com 
Attorneys for Defendant 
PHWLV, LLC 
 
Allen Wilt, Esq. (SBN 4798) 
John Tennert, Esq. (SBN 11728) 
FENNEMORE CRAIG, P.C. 
300 East 2nd Street, Suite 1510 
Reno, NV 89501 
awilt@fclaw.com  
jtennert@fclaw.com  
Attorneys for Defendant 
Gordon Ramsay 
   
Robert E. Atkinson, Esq. (SBN 9958) 
Atkinson Law Associates Ltd. 
8965 S. Eastern Ave. Suite 260 
Las Vegas, NV 89123 
Robert@nv-lawfirm.com  
Attorney for Defendant J. Jeffrey Frederick 
       
      /s/ Lisa A. Heller                                  . 
      Employee of McNutt Law Firm  
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