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UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 )  
In re: ) Chapter 11 
 )  
CAESARS ENTERTAINMENT OPERATING
COMPANY, INC., et al.,1 

)
)

Case No. 15-01145 (ABG) 

 )  
   Debtors. ) (Jointly Administered) 
 )  

DECLARATION OF RANDALL S. EISENBERG IN SUPPORT OF 
DEBTORS’ MOTION FOR THE ENTRY OF AN ORDER AUTHORIZING 

THE DEBTORS TO (A) REJECT CERTAIN EXISTING RESTAURANT 
AGREEMENTS AND (B) ENTER INTO NEW RESTAURANT AGREEMENTS 

Pursuant to 28 U.S.C. § 1746, I, Randall S. Eisenberg, hereby declare as follows under 

penalty of perjury: 

1. I am the Chief Restructuring Officer of Caesars Entertainment Operating 

Company, Inc. (“CEOC”) and its debtor subsidiaries (collectively, the “Debtors”).  Additionally, 

I am a Managing Director of AlixPartners, LLP (“AlixPartners”), which has a place of business 

at 909 Third Avenue, New York, New York, 10022.  Contemporaneously with the 

commencement of these chapter 11 cases, AP Services, LLC, an affiliate of AlixPartners, LLP, 

began providing temporary employees to the Debtors to assist them in their restructuring.  I am 

generally familiar with the Debtors’ businesses, day-to-day operations, financial matters, results 

of operations, cash flows, and underlying books and records.  Except as otherwise indicated, all 

facts set forth in this declaration are based upon my personal knowledge of the Debtors’ 

businesses, operations, finances, information from my review of relevant documents, or 

information supplied to me by members of the Debtors’ management team, the management of 

                                                 
1  A complete list of the Debtors and the last four digits of their federal tax identification 

numbers may be obtained at https://cases.primeclerk.com/CEOC. 
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Caesars Enterprise Services, Inc. (“CES”), advisors, or temporary employees of the Debtors 

working under my direction.  I am over the age of 18 and duly authorized to execute this 

declaration on behalf of the Debtors in support of the Debtors’ Motion for the Entry of an Order 

Authorizing the Debtors to (A) Reject Certain Existing Restaurant Agreements and (B) Enter 

Into the New Restaurant Agreements (the “Motion”).2 

2. Prior to the petition date in these chapter 11 cases, the Debtors entered into the 

Existing Agreements with Ramsay, which granted the Debtors the right to design, develop, 

construct, and operate “Gordon Ramsay Pub & Grill” restaurants at their Caesars Palace and 

Caesars Atlantic City properties (together, the “Ramsay Restaurants”).  The Existing Agreements 

(a) provide the Debtors with, inter alia, the right to use certain trademarks associated with 

Gordon Ramsay, and (b) require Gordon Ramsay to make personal appearances at the Ramsay 

Restaurants and to provide ongoing services related to menu development and the operation of 

the Ramsay Restaurants.  Around the same time that they entered into the Existing Agreements, 

the Debtors entered into separate agreements with restaurateur Rowen Seibel and his affiliates, 

FERG, LLC and LLTQ Enterprises, LLC (collectively, with Rowen Seibel, “Seibel”), to obtain 

consulting services regarding employee staffing and training, marketing, and various operational 

matters for the Ramsay Restaurants (the “Seibel Agreements”). 

3. The Ramsay Restaurants are an important and successful element of the Debtors’ 

restaurant offerings in connection with their casino operations.  As would be expected, however, 

the Debtors have been conducting a review of all of their restaurant operations in an effort to 

improve their financial performance to maximize the value of their estates.  As part of those 

                                                 
2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them 

in the Motion. 
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efforts, the Debtors determined that there was a potential for significant cost savings at the 

Ramsay Restaurants. 

4. Significantly, the Debtors determined that the costs associated with the services 

provided under the Seibel Agreements outweighed the benefits provided by such agreements and 

that the Debtors could operate the Ramsay Restaurants successfully without Seibel’s separate 

services.  The Debtors therefore filed a motion [Docket No. 1755] (the “Seibel Rejection 

Motion”) that, among other things, seeks to reject the Seibel Agreements pursuant to section 365 

of the Bankruptcy Code.  FERG, LLC and LLTQ Enterprises, LLC filed a preliminary objection 

to the Seibel Rejection Motion [Docket No. 1755], asserting, among other things, that the 

Debtors could not reject the Seibel Agreements because (a) such agreements are allegedly not 

executory contracts subject to rejection under section 365 of the Bankruptcy Code and (b) the 

Seibel Agreements are integrated with the Existing Agreements and thus cannot be rejected on 

their own.  The Seibel Rejection Motion remains pending. 

5. The Debtors similarly believe that they can benefit from improved business terms 

relating to the Existing Agreements and the operation of the Ramsay Restaurants.  After 

good-faith and arm’s-length negotiations between the Debtors and Ramsay, the parties reached 

agreement on the terms of a new business deal.  The Debtors and Ramsay documented this deal 

in the New Agreements, which will replace the Existing Agreements in full.  The benefits of the 

New Agreements are two-fold: (a) they provide the Debtors with significant savings in terms of 

the payments owed to Ramsay from a reduced licensing fee; and (b) they allow for the continued 

operation of the profitable Ramsay Restaurants. 

6. In particular, the New Agreements will provide Debtor Desert Palace, Inc. and 

Debtor Boardwalk Regency Corporation with aggregate annual cost savings of approximately 
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$144,000.  Moreover, because the New Agreements replace the Existing Agreements in their 

entirety, the New Agreements completely mitigate the rejection damages that Ramsay may have 

otherwise asserted against the Debtors.  As part of the entry into the New Agreements, 

Desert Palace, Inc. and Boardwalk Regency Corporation are each agreeing to indemnification 

obligations similar to those in the Existing Agreements, but will also agree to indemnify Ramsay 

for any claims brought by Mr. Seibel or his affiliates related to Mr. Ramsay’s entry into the New 

Agreements. 

7. Accordingly, I believe that rejecting the Existing Agreements and entry into the 

New Agreements is a sound exercise of their business judgment, is in the best interests of their 

estates, creditors, and other stakeholders, and should be approved. 

 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 

Case 15-01145    Doc 3000-2    Filed 01/14/16    Entered 01/14/16 15:59:24    Desc
 Exhibit B - Eisenberg Declaration    Page 5 of 6

529
App. 1951



Case 15-01145    Doc 3000-2    Filed 01/14/16    Entered 01/14/16 15:59:24    Desc
 Exhibit B - Eisenberg Declaration    Page 6 of 6

530
App. 1952



 
 
 
 
 
 
 
 

Exhibit G 

531
App. 1953



1 
#555814v1 

UNITED STATES BANKRUPTCY COURT  
NORTHERN DISTRICT OF ILLINOIS  

EASTERN DIVISION 
In re:        ) Chapter 11 
        ) 
CAESARS ENTERTAINMENT OPERATING  ) Case No. 15-01145 (ABG) 
COMPANY, INC., et al.     ) 
        ) (Jointly Administered) 
   Debtors.    ) Hearing Date: February 17, 2016 
__________________________________________ ) Hearing Time: 1:30 p.m. 
 

JOINT PRELIMINARY OBJECTION AND RESERVATION OF RIGHTS  
OF FERG, LLC AND LLTQ ENTERPRISES, LLC TO  

DEBTORS’ MOTION FOR THE ENTRY OF AN ORDER  
AUTHORIZING THE DEBTORS TO (A) REJECT CERTAIN EXISTING 

AGREEMENTS AND (B) ENTER INTO NEW RESTAURANT AGREEMENTS 
 

NOW COME FERG, LLC, a Delaware limited liability company (“FERG”) and LLTQ 

ENTERPRISES, LLC, a Delaware limited liability company (“LLTQ”, and with FERG the “Pub 

Partners”), by and through their undersigned counsel, and hereby submit their joint1 preliminary 

objection and reservation of rights (the “Preliminary Objection”) to the Debtors’ Motion for the 

Entry of an Order Authorizing the Debtors to (A) Reject Certain Existing Agreements and (B) 

Enter into New Agreements [Docket No. 3000] (the “GR Contract Motion”) filed by debtors 

Broadway Regency Corporation d/b/a Caesars Atlantic City (“CAC”) and Desert Palace, Inc. 

(“Caesars” and, collectively with “CAC,” the “Debtors”).  In support of the Preliminary 

Objection, the Pub Partners state as follows: 

I. INTRODUCTION 

 The Debtors are precluded from obtaining the relief sought in the GR Contract Motion–

operating Gordon Ramsay pubs without sharing profits and/or revenues with the Pub Partners– 

due to restrictive covenants between the Debtors and the Pub Partners.  These independent 

                                                      
1 In lieu of filing two separate pleadings, the Pub Partners jointly submit this preliminary objection due to the 
substantial overlap of issues among the GR Contract Motion, the pending “Rejection Motion” (defined below), and 
application for payment of administrative claim filed by the Pub Partners [Docket No. 2531]. 
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covenants, which survive rejection and are not dischargeable as claims, expressly prohibit the 

Debtors from entering into a pub venture or similar concept with Mr. Ramsay without involving 

the Pub Partners on substantially the same terms as in the “Seibel Agreements” (as defined in the 

GR Contract Motion). The Debtors entered into these independent covenants as part of the Seibel 

Agreements, in exchange for, among other things: (1) Mr. Seibel delivering Mr. Ramsay and the 

Ramsay pub concept to Caesars instead of a competing casino operation; (2) a $1 million capital 

contribution towards the development of the first Ramsay pub venture at Caesars Palace; (3) 

providing specialized knowledge and input into developing the pub concept and Ramsay brand; 

and (4) LLTQ’s agreement not to leverage better terms for future Ramsay pub ventures, which 

agreement Caesars secured based on its hope to install additional pub ventures, and 

acknowledging the development and operation of these ventures would include a team comprised 

of Caesars, Seibel and Ramsay.  The Seibel Agreements are simply not “consulting agreements” 

that can be cast aside no matter how many times the Debtors label them as such. 

 In addition, the terms of the new agreements with Mr. Ramsay are less favorable than the 

terms under the existing agreements and, therefore, rejection of the existing agreements with Mr. 

Ramsay is not in the best interest of the estates.  By filing this motion, the Debtors have 

effectively conceded that they cannot reject the Seibel Agreements without also rejecting the 

corresponding Ramsay contracts.  The new ploy represented by the GR Contract Motion is to 

attempt indirectly what the Debtors cannot do directly.  The Debtors are now offering better 

terms to Mr. Ramsay through a new contract in an attempt to circumvent the restrictive 

covenants and impermissibly cut out Mr. Seibel from current and future pub ventures. Because 

these new terms are not more favorable for the Debtors’ estates, and the restrictive covenants 

survive rejection in any event, the Court must deny the GR Contract Motion. 
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II. BACKGROUND 

1. The principal of LLTQ, Rowen Seibel, introduced Mr. Ramsay and the Ramsay 

pub concept to the Debtors for the purpose of entering into a business venture among the three 

parties. After months of negotiations: (a) LLTQ and Caesars each contributed $1 million in 

capital and entered into that certain Development and Operation Agreement (the “LLTQ 

Agreement”); and (b) Caesars entered into that certain Development, Operation and License 

Agreement (the “Ramsay LV Agreement”) with Mr. Ramsay and his affiliate business, Gordon 

Ramsay Holdings Limited (together with Mr. Ramsay, “Ramsay”). 

2. The two agreements were negotiated and entered into contemporaneously with 

one another, and establish a single transaction and agreement among LLTQ, Caesars and 

Ramsay to design, develop, and operate the “Gordon Ramsay Pub and Grill” at Caesars Palace in 

Las Vegas (the “Las Vegas Pub”), and share the profits therefrom.  Caesars agreed that it and its 

affiliates would not pursue a venture similar to the Las Vegas Pub without entering into an 

agreement with LLTQ (or its affiliates) similar to the LLTQ Agreement.  In exchange, Caesars 

required of LLTQ that it not leverage better terms for such new ventures.  Both parties thus 

became “locked in” together for future pub ventures.  Specifically, section 13.22 of the LLTQ 

Agreement2 provides: 

If Caesars elects under this Agreement to pursue any venture similar to (i) 
the [Las Vegas Pub] (i.e., any venture generally in the nature of a pub, bar, 
café or tavern)  . . . . Caesars and LLTQ shall, or shall cause an Affiliate 
to, execute a development and operation agreement on the same terms and 
conditions as this Agreement, subject only to revisions proposed by 
Caesars or its Affiliate as are necessary to reflect the difference in location 
between the [Las Vegas Pub] and such other venue . . . . 

 
                                                      
2 Relatedly, LLTQ provided Caesars a right of first refusal if LLTQ (or its affiliates) were to pursue 
certain ventures with Mr. Ramsay. See Section 2.4 of the LLTQ Agreement. As a result, both Caesars and 
LLTQ would share in the upside if, collectively, they were able to build a successful brand connected to 
Mr. Ramsay. 
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Section 4.3 expressly provides that upon expiration or termination of the LLTQ Agreement, 

section 13.22 survives and that Caesars may only operate “a restaurant” (and thus not the Las 

Vegas Pub) at the restaurant premises in Caesars Palace.  Notably, the LLTQ Agreement has no 

expiration date or fixed term. 

3. Since its opening, the Las Vegas Pub has been one of the Debtors’ most profitable 

restaurant ventures. Caesars subsequently approached Mr. Seibel about developing additional 

restaurants in various locations, including Atlantic City, Baltimore and Boston. Ramsay 

attempted to pursue the Atlantic City venture without Mr. Seibel (i.e., LLTQ or an affiliate), but 

Caesars would not proceed without LLTQ due to the restrictions set forth in § 13.22. 

4. Since state financing was provided and no capital contributions were required to 

develop the pub venture in Atlantic City, unlike the situation for the Las Vegas Pub, following 

lengthy, multiple and protracted discussions and negotiations involving principals and 

representatives of CAC, FERG and Ramsay, the parties ultimately agreed to a reduced payment 

structure to FERG under the FERG Agreement from that provided under the LLTQ Agreement. 

However, because of the parties' understanding reflected in Section 13.22 of the LLTQ 

Agreement, CAC made it clear that they would not and could not proceed with the development 

of the new Ramsay pub venture in Atlantic City without an agreement with the LLTQ affiliate 

(i.e., FERG). 

5. As a direct result, FERG and CAC negotiated and entered into a so-called 

“Consulting Agreement” (the “FERG Agreement”); and (b) CAC entered into that certain 

Development, Operation and License Agreement (the “Ramsay AC Agreement”) with Ramsay at 

the same time so that the three parties could proceed with a new Ramsay pub venture in Atlantic 

City. Together, the FERG Agreement and the Ramsay AC Agreement establish a single 
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transaction and agreement among FERG, CAC and Ramsay to design, develop, and operate the 

“Gordon Ramsay Pub and Grill” at the Debtors’ location in Atlantic City (the “Atlantic City 

Pub”), and to share profits therefrom.  

6. Evidencing the parties’ partnership-like arrangement, CAC splits between 

Ramsay and FERG a set royalty based on gross revenues from the Atlantic City Pub, with little 

future involvement required from FERG or Mr. Seibel. In fact, the FERG Agreement expressly 

provides that that neither FERG nor any members of its team, including Mr. Seibel, are required 

to visit the Atlantic City restaurant at any time. In furtherance of the section 13.22 protections 

under the LLTQ Agreement, section 4.1 of the FERG Agreement contains the following 

restrictive covenant: “In the event a new agreement is executed between CAC and/or its Affiliate 

and Ramsay and/or his Affiliate relative to the [Atlantic City Pub] or Restaurant Premises, this 

Agreement shall be in effect and binding on the parties during the term thereof.” 

7. Since its opening, the Atlantic City Pub has been one of the most profitable 

restaurants for CAC at its Atlantic City location. 

8. On June 8, 2015, the Debtors filed that certain Fourth Omnibus Motion for the 

Entry of an Order Authorizing the Debtors to Reject Certain Executory Contracts Nunc Pro 

Tunc to June 11, 2015 [Docket No. 1755] (the “Rejection Motion”). In the Rejection Motion the 

Debtors seek to reject the LLTQ Agreement and the FERG Agreement (collectively, the “Seibel 

Agreements”) pursuant to section 365 of the Bankruptcy Code. 

9. In response, the Pub Partners asserted that the Seibel Agreements could not be 

rejected, among other reasons, unless the companion, integrated Ramsay AC Agreement and 

Ramsay LV Agreement (collectively, the “GR Agreements”) were also rejected.  The Debtors 

have conceded this absolute defense to the Rejection Motion by filing the GR Contract Motion, 
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tacitly admitting the Seibel Agreements and GR Agreements are integrated documents. The GR 

Contract Motion, however, seeks not only to reject the GR Agreements, but also authority to 

enter into new agreements with Ramsay (the “New GR Agreements”) for the purpose of 

continuing to operate the Las Vegas Pub and the Atlantic City Pub (collectively, the 

“Restaurants”) without compensating the Pub Partners in violation of the restrictive covenants. 

III. PRELIMINARY OBJECTION 

A.  The restrictive covenants contained in the LLTQ Agreement and FERG 
Agreement preclude operation of the Restaurants and other pub concepts 
without the Pub Partners 
 

10. In the Seibel Agreements the parties expressly provided what will happen with the 

Las Vegas Pub and the Atlantic City Pub after a breach of the contracts.  Specifically, under 

section 4.3 in each of the Seibel Agreements, the Debtors are prohibited from operating the 

Restaurants at the existing restaurant premises after the termination of the agreements.  The 

parties also agreed per section 13.22 that no similar restaurant venture can be pursued unless 

LLTQ and Caesars agree to similar terms as under the LLTQ Agreement.   

11. Even if the Debtors’ Rejection Motion is successful, the Seibel Agreements are 

not thereby cancelled or repudiated. See In re Pre-Press Graphics Co., Inc., 300 B.R. 902, 909 

(Bankr. N.D. Ill. 2003).  Further, a violation of the restrictive covenants does not create a “claim” 

under the Bankruptcy Code and the covenants thus remain enforceable post-rejection. See In re 

Udell, 18 F.3d 403, 408-409 (7th Cir.1994) (holding that employer’s right to an injunction to 

prevent a violation of a non-compete clause did not give rise to a claim dischargeable in 

bankruptcy).   

12. Section 13.22 of the LLTQ Agreement specifically requires the execution of an 

agreement similar to the LLTQ Agreement “on the same terms and conditions” in the event the 
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Debtors seek to pursue a similar venture with Ramsay. The development of the Atlantic City Pub 

and the negotiation of the parties’ respective contracts reflect the parties’ understanding and 

enforcement of section 13.22. Specifically, the Debtors required an LLTQ affiliate to enter into 

the FERG Agreement (to memorialize the affiliate’s interest and participation in the venture) 

before they would proceed with the Atlantic City Pub venture with Ramsay.  Further, section 4.1 

of the FERG Agreement provides that if the Debtors enter into a new agreement with Ramsay to 

operate the Atlantic City Pub, then the FERG Agreement will also be in effect and binding on the 

Debtors for the duration of the New GR Agreement.   

13. The Court should therefore deny the GR Contract Motion because (a) the Debtors 

admit that the Restaurants are profitable and important operations, (b) the restrictive covenants 

cannot be discharged and will survive rejection, and (c) upon rejection the Debtors must cease 

operating the Restaurants.  

B.  The terms of the New GR Agreements are inferior to those of the current 
GR Agreements 

 
14. When viewed as a whole, instead of focusing solely on the purported “cost 

savings” of $144,000, the New GR Agreements do not provide better terms for the Debtors’ 

estates.  

15. Based on a preliminary review, and without the benefit of discovery, it appears on 

its face that the New GR Agreement for the Las Vegas Pub is inferior to the Ramsay LV 

Agreement based on the following changes: 

a.        The Debtors’ right of first refusal in the new agreement (section 1.3) is more 
limited than the right of first refusal under the current agreement (section 
2.4). 
 

b.        The exclusivity provisions limiting Ramsay from opening certain competing 
restaurants are less favorable to the Debtors in the new agreement.  
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c.        The number of restaurant visits required of Mr. Ramsay is decreased from a 
minimum of three (3) times per year under the existing agreement (section 
7.2) to just one (1) appearance per year under the new contract (section 6.1). 3  
The value of each visit, alone, may exceed the purported cost savings. 
 

d.        The New GR Agreement includes a new indemnification by the Debtors for 
the benefit of Ramsay for any and all claims, actions, damages, losses, 
liabilities, and expenses (including legal fees) arising out of or relating to any 
actions initiated by Mr. Seibel (or any affiliated entities or persons) relating 
to Ramsay’s entry into or performance under the New GR Agreement 
(Section 13.15), which is an indication that the parties do not have 
confidence that they can proceed together without Mr. Seibel in the future. 

 
The Court should thus deny the relief requested in the GR Contract Motion as not being in the 

best interest of the Debtors’ estates. 

IV. CONCLUSION  

16. FERG, LLC and LLTQ ENTERPRISES, LLC respectfully request that the Court 

deny the relief requested in the GR Contract Motion and grant such further relief as is 

appropriate under the circumstances.   

      Respectfully submitted, 

FERG, LLC, and  
LLTQ ENTERPRISES, LLC 
 

 
       By:  /s/  Nathan Q. Rugg    
        One of Their Attorneys 
 
NATHAN Q. RUGG, ESQ. (ARDC #6272969) 
STEVEN B. CHAIKEN, ESQ. (ARDC #6272045) 
ADELMAN & GETTLEMAN, LTD. 
53 West Jackson Boulevard, Suite 1050 
Chicago, Illinois 60604 
T (312) 435-1050 
F (312) 435-1059 
Counsel for FERG, LLC and LLTQ Enterprises, LLC      
   

                                                      
3 Similarly, the number of restaurant visits required of Mr. Ramsay is decreased from a minimum of three (3) times 
per year (with at least one such visit being for a period of not less than 48 consecutive hours) under the existing 
agreement for the Atlantic City Pub (section 7.2) to no required visits under the New GR Agreement (section 6.1). 
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Exhibit Description Page No. 

Range 

Volume 

A. Fourth Omnibus Motion for the Entry of an 
Order Authorizing the Debtors to Reject 
Certain Executory Contracts Nunc Pro Tunc 

1 - 28 1 

B. Preliminary Objection 29 - 37 1 
C. LLTQ Agreement 38 - 73 1 
D. LLTQ/FERG Admin Request and 

Amendment 
74 - 426 1/2 

E. Debtors’ Preliminary Objection 427 - 432 2 
F. Ramsay Rejection Motion 433 - 530 2/3 
G. February 10, 2016, LLTQ/FERG Defendants 

Joint Preliminary Objection 
531 - 539 3 

H. FERG Agreement 540 - 579 3 
I. Restrictive Covenant Motion to Compel 580 - 615 3 
J. August 10, 2016, Debtor Plaintiffs Objection 

to Restrictive Covenant Motion to Compel 
616 - 652 3 

K. August 17, 2016 Hearing Transcript 653 - 697 3 
L. LLTQ/FERG Defendants Motion for Partial 

Summary Judgment 
698 - 727  3 

M. Debtor Preliminary Objection to the MSJ 728 - 734 3 
N. Protective Order Motion 735 - 758 4 
O. Objection to Protective Order Motion 759 - 779 4 
P. LLTQ/FERG Defendants Reply in support of 

Protective Order Motion 
780 - 796 4 

Q. May 31, 2017 Hearing Transcript 797 - 808 4 
R. Debtor Plaintiffs’ plan of reorganization 809 - 957 4 

DATED February 22, 2018. 

    MCNUTT LAW FIRM, P.C. 

      

/s/ Dan McNutt                                    
 DANIEL R. MCNUTT (SBN 7815) 

MATTHEW C. WOLF (SBN 10801) 
625 South Eighth Street 
Las Vegas, Nevada 89101 

     Attorneys for Defendants LLTQ Enterprises, LLC;  
     LLTQ Enterprises 16, LLC; 
     FERG, LLC; and FERG 16, LLC  
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CERTIFICATE OF MAILING 

I HEREBY CERTIFY that pursuant to Nev. R. Civ. P. 5(b) and EDCR 8.05 on February 22, 

2018 I caused service of the foregoing APPENDIX OF EXHBIITS IN SUPPORT OF AMENDED 

MOTION TO DISMISS OR, IN THE ALTERNATIVE, TO STAY CLAIMS ASSERTED 

AGAINST LLTQ/FERG DEFENDANTS – VOLUME III to be made by depositing a true and 

correct copy of same in the United States Mail, postage fully prepaid, addressed to the following and/or 

via electronic mail through the Eighth Judicial District Court’s E-Filing system to the following at the 

e-mail address provided in the e-service list: 
 
James Pisanelli, Esq. (SBN 4027) 
Debra Spinelli, Esq. (SBN 9695) 
Brittnie Watkins, Esq. (SBN 13612) 
PISANELLI BICE PLLC 
400 South 7th Street, Suite 300 
Las Vegas, NV 89101 
jjp@pisanellibice.com 
dls@pisanellibice.com 
btw@pisanellibice.com 
Attorneys for Defendant 
PHWLV, LLC 
 
Allen Wilt, Esq. (SBN 4798) 
John Tennert, Esq. (SBN 11728) 
FENNEMORE CRAIG, P.C. 
300 East 2nd Street, Suite 1510 
Reno, NV 89501 
awilt@fclaw.com  
jtennert@fclaw.com  
Attorneys for Defendant 
Gordon Ramsay 
   
Robert E. Atkinson, Esq. (SBN 9958) 
Atkinson Law Associates Ltd. 
8965 S. Eastern Ave. Suite 260 
Las Vegas, NV 89123 
Robert@nv-lawfirm.com  
Attorney for Defendant J. Jeffrey Frederick 
       
      /s/ Lisa A. Heller                                  . 
      Employee of McNutt Law Firm  
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their papers.  And those are often in plans.  And

we'll look at that and look at that a little

differently.  

So it kind of depends on where 

they are going.  If you have an administrative claim,

and you're being paid priority-wise above everybody

prior to confirmation, then that's a different issue.  

And Lehman dealt with some of that.

And, I mean, that's the seminal case the whole

country looks at is Lehman which, you know, that's

the case what we cited, and those were the problems.

And I think there are questions

whether -- you know, does it matter if you're on the

committee or off the committee?  I think our position

is it doesn't matter either way.  But we definitely

have all of these parties are on the committee.  And

beyond that, we have all the parties on the

committee, the UCC committee in particular, they are

all litigating.

I mean, they are all in major

litigation.  This is not something new.  We have

Hilton in litigation.  We have the National Labor

Relations Board in litigation.  We have each of the

indenture trustees in litigation.

I used the wrong term for --
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THE COURT:  I think it's NRF.

MS. DeLAURENT:  It's the NRF.  I'm

sorry.

THE COURT:  I haven't seen the NLRB

yet.  Maybe next week.

MS. DeLAURENT:  It's the NRF.  I have

a different case in my head.  It's the NRF.  And you

have litigation.  

So almost every single member of the

UCC committee has an independent claim that they have

been pursuing in some way in this case.

MR. SILFEN:  And I don't think you

want to get into arguments today, but I have two

comments that may be helpful.

1123 specifically provides that an

indenture can be canceled or modified, and it's

usually dealt with within the constructs of a plan.

Okay?  The indentures all are continuing through this

case.  There are obligations of the debtor.  There's

obligations of the indenture trustee.  One of those

obligations is for the debtor to pay.  It's still an

obligation.

The charging lien, just so that we're

clear because that's a term of art that's often used,

it gives under the contract, the indenture, the
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indenture trustee, the right to have its fees paid

out first priority of any distributions before the

holders get it.  So if the debtor turns over a

dollar, and there's 50 cents in fees, the 50 cents in

fees can be paid as a priority.  It's called the

charging lien.

Often what happens is it gets kind of

added up.  Instead of being deducted, it would be an

add-on that's paid by the debtor or it's treated in

other ways.  This has come to a head because the

debtor has chosen to pay one indenture trustee

earlier and have not discussed this with the other

indenture trustees.  And there are other bases to pay

indenture trustees that have not been raised by the

debtors' motion, which is what the U.S. Trustee has

raised.

I was hoping these comments would be

helpful.  As I listen to myself --

THE COURT:  Oh, they are.  You don't

think so?  You have doubts about your own

helpfulness?

MR. SILFEN:  I'll step aside.

THE COURT:  No, no, that's helpful.

You know, when I hear about timing,

and it's not a question of just who gets paid but
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when, then I sometimes wonder whether it's really

worth the fuss.  But I'll leave that to you.  I 

don't decide what disputes get brought to me.

MS. DeLAURENT:  Well, there is how,

how you get paid and under what statutory provision.

THE COURT:  Right.

MS. DeLAURENT:  Right?

THE COURT:  Okay.

MS. DeLAURENT:  I mean, it's just not

timing.

THE COURT:  Well, all right.  I raised

all of this just because I was trying to arrive at

the most efficient way to get it decided, and in

particular since you asked for an evidentiary

hearing.  You know, it may not seem like it now, but

time is really short.  And time is also at a premium,

especially trial time.

MR. GRAHAM:  Understood, Your Honor. 

THE COURT:  So that's why, you know --

and I felt this way about the derivative standing

motion of the second lien committee too.  You know, I

mean, things that get put off, we're going to end up

with a problem if we have to have evidentiary

hearings down the road.

So I'd rather just get it done and get
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it done now.  If you want to brief it and you've got

a schedule, that's great.  If you don't have a

schedule now, you can propose one.  We can do this a

bunch of different ways.  You can arrive at a

schedule and just submit an order to me.  I can put

this on a non-omnibus date and we can have another

nice chat.

MR. GRAHAM:  Your Honor, we have been

planning on trying to work with the parties and come

back at the next omnibus hearing.  If Your Honor

thinks that we should do something on an earlier

date, you know, I'm sure we can just -- there's,

obviously, several of us here, but I'm sure we can

all get together and decide how to proceed, and also

a briefing schedule, and get either a draft order to

follow or to be back here on a non-omnibus hearing

date.

THE COURT:  I hate to wait a month.

MR. SILFEN:  I think all of the

parties other than the U.S. Trustee was prepared to

put this on to the next omnibus hearing so we can

kind of sort through all these issues and not have to

bring it before you in this haphazard way.  The U.S.

Trustee wanted at least to have a discussion.  So I

think, unless you have an objection, we can put it on
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to the next omnibus date and sort through this.

THE COURT:  Well, I can do that.  

My concern, again, is delay that results in

difficulty finding trial time.  You know, life is

unpleasant enough as it is, and I'm reluctant to make

it -- it's going to get more unpleasant.  But I

wouldn't like to make it even more unpleasant than

that, frankly.

MS. DeLAURENT:  Why don't we go 

off omnibus and have a status where we come before

you.

How about two weeks from now?

MR. ZAKIA:  Your Honor, Jason Zakia,

White Case for the 10.75 trustee.  We have,

obviously, have an interest in how this gets resolved

as well.  

It seems like the parties have agreed

to negotiate a briefing schedule.  Perhaps that can

be done and we can negotiate a briefing schedule and

submit it to the court, and then you can set a

backstop date in case that breaks down.  But I would

at least be optimistic we might not need another

hearing before Your Honor to enter a briefing

schedule because I think that's something that

probably everyone can agree to.  And I don't know
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that we need to wait a month to have that entered.

We'd like to get the ball rolling if Your Honor is

concerned about timing.  

THE COURT:  I'd like to get the ball

rolling too, and I am concerned.  

So, okay.  So, in other words, you

would rather just treat this as draft order to

follow, negotiate a briefing schedule --

MR. GRAHAM:  Yes.

THE COURT:  -- submit it to me, and

I'll see what I think about it?

MR. GRAHAM:  That would be the

debtors' preference.

THE COURT:  That meet with everybody's

approval?

MS. DeLAURENT:  That's fine, Your

Honor.

THE COURT:  All right.  That's what we

will do.

MR. GRAHAM:  Thank you, Your Honor.

THE COURT:  Okay.  I think that's all.

Am I correct?  I don't have Mr. Seligman here to

serve as master of ceremonies.  I feel at sea.

MR. GRAHAM:  Your Honor, I believe

that was the last item on today's agenda.  So I think
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other than continued matters, we are set.  I don't

have any other housekeeping matters.

THE COURT:  All right.  If something

wonderful happens before next Tuesday, give us a

call.  Otherwise, I'll see you Tuesday at 9:00.

(Which were all the proceedings had in 

the above-entitled cause, August 17, 

2016, 1:30 p.m.) 

I, AMY B. DOOLIN, CSR, RPR, DO HEREBY CERTIFY  
THAT THE FOREGOING IS A TRUE AND ACCURATE  
TRANSCRIPT OF PROCEEDINGS HAD IN THE ABOVE-  
ENTITLED CAUSE. 
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UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 )  
In re: ) Chapter 11 
 )  
CAESARS ENTERTAINMENT OPERATING 
COMPANY, INC., et al.,1 

)
)

Case No. 15-01145 (ABG) 

 )  
   Debtors. ) (Jointly Administered) 
 )  
 ) Re:  Docket No. 2531 

DEBTORS’ PRELIMINARY OBJECTION TO REQUEST 
FOR PAYMENT OF ADMINISTRATIVE EXPENSE 

FILED BY FERG, LLC AND LLTQ ENTERPRISES, LLC 

The above-captioned debtors and debtors in possession (collectively, the “Debtors”) file 

this preliminary objection to the Request for Payment of Administrative Expense [Docket 

No. 2531] (the “Admin Motion”), filed by FERG, LLC (“FERG”) and LLTQ Enterprises, LLC 

(“LLTQ,” and together with FERG, the “Seibel Entities”) on November 4, 2015, which seeks the 

allowance and payment of administrative expense claims from June 11, 2015, to the present for 

the Debtors’ continued operation of the “Gordon Ramsay Pub & Grill” at each of Caesars 

Atlantic City and Caesars Palace in Las Vegas (collectively, the “Ramsay Pubs”).  Importantly, 

whether the Seibel Entities have an administrative expense claim for the period of June 11 to the 

present is already at issue in ongoing litigation over the Debtors’ Fourth Omnibus Motion for the 

Entry of an Order Authorizing the Debtors to Reject Certain Executory Contracts Nunc Pro 

Tunc to June 11, 2015 [Docket No. 1755] (the “Rejection Motion”).  In support of this 

preliminary objection, the Debtors respectfully state as follows. 

                                                 

1  A complete list of the Debtors and the last four digits of their federal tax identification 
numbers may be obtained at https://cases.primeclerk.com/CEOC. 
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1. The Court should deny the Admin Motion, or, at the very least, continue it until 

the Rejection Motion is properly before the Court and simultaneously consider the two motions.  

On June 8, 2015, the Debtors filed the Rejection Motion to reject two agreements nunc pro tunc 

to June 11, 2015:  (a) the Consulting Agreement, dated as of May 16, 2014, by and between 

FERG and Boardwalk Regency Corporation d/b/a Caesars Atlantic City, and (b) the 

Development and Operation Agreement, dated as of April 4, 2012, by and between LLTQ and 

Desert Palace, Inc. (collectively, the “FERG and LLTQ Agreement”).  Since the filing of the 

Rejection Motion, the Debtors and the Siebel Entities have been engaged in discovery and 

settlement discussions with regards to the Rejection Motion, which are still ongoing.  See Second 

Agreed Amended Order Extending Discovery Schedule Regarding Debtors’ Fourth Omnibus 

Contract Rejection Motion and the Objection of FERG, LLC and LLTQ Enterprises, LLC 

[Docket No. 2127] (noting that the parties “have agreed to extend the discovery schedule in light 

of ongoing settlement negotiations”).  During those ongoing discussions, the Seibel Entities 

affirmed that by agreeing to a discovery and briefing schedule for the Rejection Motion, the 

Debtors were not waiving their right to request an effective date of June 11, 2015, if they are 

ultimately successful in rejecting the FERG and LLTQ Agreements.  All of the Debtors’ rights 

with respect to the Rejection Motion and all of the rights and defenses of the Seibel Entities were 

preserved in the order partially granting and partially continuing the Rejection Motion.  See 

Order Authorizing the Debtors to Reject Certain Executory Contracts Nunc Pro Tunc to June 11, 

2015 [Docket No. 1801], ¶ 4.   

2. Now the Seibel Entities are using the Admin Motion as a way to circumvent the 

parties’ agreement and obtain a determination on certain of the issues in the Rejection Motion, 

including whether nunc pro tunc relief is appropriate.  As noted above, the Admin Motion is 
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contrary to the parties’ agreement to engage in discovery and settlement discussions without 

prejudicing the Debtors’ rights to seek nunc pro tunc relief.  Because the issues in the Admin 

Motion will also be addressed as part of the Rejection Motion, the better—and more efficient 

course—is to decide the Admin Motion in conjunction with the Rejection Motion.2 

3. Even in the absence of the Rejection Motion and the parties’ ongoing discussions, 

the Seibel Entities still fail to demonstrate any entitlement to administrative priority under 

section 503(b) of the Bankruptcy Code.  The party to a prepetition contract that has not been 

assumed must establish that “the estate has actually benefitted under the contract post-petition” 

to be entitled to an administrative expense claim.  In re Nat’l Steel Corp., 316 B.R. 287, 306 

(Bankr. N.D. Ill. 2004) (citing NLRB v. Bildisco & Bildisco, 465 U.S. 513, 531 (1984)).  This 

means that the Seibel Entities “must demonstrate that the debt . . . benefited the operation of the 

debtor’s business.”  Id. at 299.  Here, the Seibel Entities have not actually provided any services 

or benefits to the Debtors since June 11, 2015, under either the FERG or LLTQ Agreements.  Cf. 

id. (requiring postpetition transaction for an administrative claim).  The Seibel Entities merely 

base their entitlement to an administrative claim on the Debtors’ continued operations of the 

Ramsay Pubs.  But the Debtors are operating the Ramsay Pubs under two separate agreements—

specifically those certain Development, Operation and License Agreement, dated April 4, 2012, 

by and among Gordon Ramsay, Gordon Ramsay Holdings Limited, and Desert Palace Inc. and 

                                                 

2  Whether retroactive relief for rejecting the FERG and LLTQ Agreements is appropriate 
should be determined by the Court when it considers the Rejection Motion.  The Debtors 
note, however, that they can seek retroactive relief for the rejection of executory contracts 
and unexpired non-residential real property leases.  See, e.g., BP Energy Co. v. Bethlehem 
Steel Corp., 2002 WL 31548723, at * 3 (S.D.N.Y. 2002) (holding that a bankruptcy court can 
assign a retroactive rejection date, upon its approval of a debtor’s decision to reject an 
executory contract); see also In re Caesars Entertainment Operating Company, No. 15-01145 
(ABG) (Bankr. N.D. Ill.) [Docket Nos. 641, 990, 1323, 1801, 1928] (authorizing the Debtors 
to reject executory contracts nunc pro tunc to an earlier date). 
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Development, Operation and License Agreement, dated May 16, 2014, by and among Gordon 

Ramsay, Gordon Ramsay Holdings Limited, and Boardwalk Regency Corporation.  Indeed, the 

two agreements with Gordon Ramsay provide the Debtors with a license to use Gordon 

Ramsay’s name and likeness in the Debtors’ operation of the Ramsay Pubs and cover vital 

operational issues such as menu development, which issues are not covered in the FERG and 

LLTQ Agreements.  In other words, the Seibel Entities do not provide any other basis for why 

they are entitled to an administrative claim.  Nor can they given that they have not provided the 

Debtors with any services under the FERG or LLTQ Agreements since at least June 11. 

4. Finally, the Debtors note that the Seibel Entities should not be concerned about 

the Debtors’ ability to make the payments requested by the Admin Motion if the Debtors later 

settle or litigate these issues in connection with the relief sought in the Rejection Motion. As 

shown in the Debtors’ monthly operating report for the period ending September 30, 2015 

[Docket No. 2517], the Debtors Desert Palace, Inc. and Broadway Regency Corporation (the 

counterparties to the FERG and LLTQ Agreements) have approximately $81,127,520 and 

$27,067,306, respectively, in cash on hand.  Thus, the Debtors have the ability to make the 

requested payments to the Seibel Entities if it becomes necessary—either when the Court decides 

the Rejection Motion or the Debtors reach a settlement with the Seibel Entities. 

5. In sum, the Debtors respectfully submit that the Admin Motion is seeking to 

decide issues that the Debtors initiated in the Rejection Motion, which remains pending at this 

time.  The parties should move forward with that litigation (or settle it) rather than proceeding 

with the Admin Motion at this time and deciding the issues raised in the Rejection Motion in a 

piecemeal fashion.  Therefore, the Debtors request that the Court deny the Admin Motion or, at 

the very least, continue it until such time as the Rejection Motion is properly before this Court. 

Case 15-01145    Doc 2555    Filed 11/10/15    Entered 11/10/15 15:50:15    Desc Main
 Document      Page 4 of 5

431
App. 1850



   

KE 38398197 

 
Dated:  November 10, 2015 /s/ David R. Seligman, P.C. 
Chicago, Illinois James H.M. Sprayregen, P.C.  
 David R. Seligman, P.C.  
 KIRKLAND & ELLIS LLP 
 KIRKLAND & ELLIS INTERNATIONAL LLP
 300 North LaSalle 
 Chicago, Illinois 60654 
 Telephone: (312) 862-2000 
 Facsimile: (312) 862-2200 
 - and -  
 Paul M. Basta, P.C.  

Nicole L. Greenblatt  
 KIRKLAND & ELLIS LLP 
 KIRKLAND & ELLIS INTERNATIONAL LLP
 601 Lexington Avenue 
 New York, New York 10022-4611 
 Telephone: (212) 446-4800 
 Facsimile: (212) 446-4900 
  
 Counsel to the Debtors and Debtors in Possession  
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UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 )  
In re: ) Chapter 11 
 )  
CAESARS ENTERTAINMENT OPERATING
COMPANY, INC., et al.,1 

)
)

Case No. 15-01145 (ABG) 

 )  
   Debtors. )

)
)

(Jointly Administered) 
 
Hr’g Date:  Feb. 17, 2016, at 1:30 p.m. (CT) 

 )  

NOTICE OF DEBTORS’ MOTION FOR THE ENTRY OF AN ORDER AUTHORIZING 
THE DEBTORS TO (A) REJECT CERTAIN EXISTING RESTAURANT 

AGREEMENTS AND (B) ENTER INTO NEW RESTAURANT AGREEMENTS 

PLEASE TAKE NOTICE that on the 17th day of February 2016, at 1:30 p.m. 
(prevailing Central Time) or as soon thereafter as counsel may be heard, the Debtors shall 
appear before the Honorable A. Benjamin Goldgar or any other judge who may be sitting in his 
place and stead, in the Ceremonial Courtroom (Room No. 2525) in the Everett McKinley 
Dirksen United States Courthouse, 219 South Dearborn Street, Chicago, Illinois 60604, and 
present the attached Debtors’ Motion For Entry Of An Order Authorizing the Debtors to 
(A) Reject Certain Existing Restaurant Agreements and (B) Enter Into New Restaurant 
Agreements  (the “Motion”). 

PLEASE TAKE FURTHER NOTICE that any objection to the Motion must be filed 
with the Court by February 10, 2016, at 4:00 p.m. (prevailing Central Time) and served so as 
to be actually received by such time by:  (a) counsel to the Debtors; (b) the Office of the United 
States Trustee for the Northern District of Illinois; and (c) any party that has requested notice 
pursuant to Rule 2002 of the Federal Rules of Bankruptcy Procedure, a schedule of such parties 
may be found at https://cases.primeclerk.com/CEOC. 

PLEASE TAKE FURTHER NOTICE that copies of the Motion as well as copies of all 
documents filed in these chapter 11 cases are available free of charge by visiting 
https://cases.primeclerk.com/CEOC or by calling (855) 842-4123 within the United States or 
Canada or, outside of the United States or Canada, by calling +1 (646) 795-6969.  You may also 
obtain copies of any pleadings by visiting the Court’s website at https://www.ilnb.uscourts.gov 
in accordance with the procedures and fees set forth therein. 

 

                                                 
1  A complete list of the Debtors and the last four digits of their federal tax identification 

numbers may be obtained at https://cases.primeclerk.com/CEOC. 
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Dated:  January 14, 2016 /s/ David R. Seligman, P.C. 
Chicago, Illinois James H.M. Sprayregen, P.C.  
 David R. Seligman, P.C.  
 KIRKLAND & ELLIS LLP 
 KIRKLAND & ELLIS INTERNATIONAL LLP
 300 North LaSalle 
 Chicago, Illinois 60654 
 Telephone: (312) 862-2000 
 Facsimile: (312) 862-2200 
 - and -  

 Paul M. Basta, P.C.  
Nicole L. Greenblatt 

 KIRKLAND & ELLIS LLP 
 KIRKLAND & ELLIS INTERNATIONAL LLP
 601 Lexington Avenue 
 New York, New York 10022-4611 
 Telephone: (212) 446-4800 
 Facsimile: (212) 446-4900 
  
 Counsel to the Debtors and Debtors in Possession 
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UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 )  
In re: ) Chapter 11 
 )  
CAESARS ENTERTAINMENT OPERATING
COMPANY, INC., et al.,1 

)
)

Case No. 15-01145 (ABG) 

 )  
   Debtors. )

)
)

(Jointly Administered) 
 
Hr’g Date:  Feb. 17, 2016, at 1:30 p.m. (CT) 

 )  

DEBTORS’ MOTION FOR THE ENTRY OF AN ORDER AUTHORIZING THE 
DEBTORS TO (A) REJECT CERTAIN EXISTING RESTAURANT AGREEMENTS 

AND (B) ENTER INTO NEW RESTAURANT AGREEMENTS  

The above-captioned debtors and debtors in possession (collectively, the “Debtors”) file 

this motion (the “Motion”) for entry of an order, substantially in the form attached hereto as 

Exhibit A, (a) authorizing the rejection of (i) that certain Development, Operation, and License 

Agreement, dated as of May 16, 2014, by and between Debtor Boardwalk Regency Corporation, 

on the one hand, and celebrity chef Gordon Ramsay and his affiliated business, Gordon Ramsay 

Holdings Limited (together, “Ramsay”), on the other hand (as amended, restated, or otherwise 

supplemented from time to time, the “Atlantic City Restaurant Agreement”) and (ii) that certain 

Development, Operation, and License Agreement, dated as of November 2011, by and between 

Debtor Desert Palace, Inc., on the one hand, and Ramsay, on the other hand (as amended, 

restated, or otherwise supplemented from time to time and together with the Atlantic City 

Restaurant Agreement, the “Existing Agreements”) and (b) authorizing the Debtors to enter into 

and take all necessary actions to perform under certain new restaurant agreements with Ramsay 

                                                 
1  A complete list of the Debtors and the last four digits of their federal tax identification 

numbers may be obtained at https://cases.primeclerk.com/CEOC. 
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(the “New Agreements”), the form of which are attached as Exhibit 1 to Exhibit A hereto.  In 

support of this Motion, the Debtors submit the declaration of Randall S. Eisenberg 

(the “Eisenberg Declaration”), attached hereto as Exhibit B.  In further support of this Motion, 

the Debtors respectfully state as follows. 

Jurisdiction and Venue 

1. The United States Bankruptcy Court for the Northern District of Illinois 

(the “Court”) has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334.  This 

matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2).  Venue is proper 

pursuant to 28 U.S.C. §§ 1408 and 1409.  The statutory bases for the relief requested herein are 

sections 363 and 365 of title 11 of the United States Code, 11 U.S.C. §§ 101–1532 

(the “Bankruptcy Code”). 

Relief Requested 

2. By this Motion, the Debtors seek entry of an order, substantially in the form 

attached hereto as Exhibit A, (a) authorizing the rejection of the Existing Agreements and 

(b) authorizing the Debtors to enter into and take all necessary actions to perform under the New 

Agreements. 

Background 

3. Prior to the petition date in these chapter 11 cases, the Debtors entered into the 

Existing Agreements with Ramsay, which granted the Debtors the right to design, develop, 

construct, and operate “Gordon Ramsay Pub & Grill” restaurants at their Caesars Palace and 

Caesars Atlantic City properties (together, the “Ramsay Restaurants”).  The Existing Agreements 

(a) provide the Debtors with, inter alia, the right to use certain trademarks associated with 

Gordon Ramsay, and (b) require Gordon Ramsay to make personal appearances at the Ramsay 

Restaurants and to provide ongoing services related to menu development and the operation of 
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the Ramsay Restaurants.  Around the same time that they entered into the Existing Agreements, 

the Debtors entered into separate agreements with restaurateur Rowen Seibel and his affiliates, 

FERG, LLC and LLTQ Enterprises, LLC (collectively, with Rowen Seibel, “Seibel”), to obtain 

consulting services regarding employee staffing and training, marketing, and various operational 

matters for the Ramsay Restaurants (the “Seibel Agreements”). 

4. The Ramsay Restaurants are an important and successful element of the Debtors’ 

restaurant offerings in connection with their casino operations.  As would be expected, however, 

the Debtors have been conducting a review of all of their restaurant operations in an effort to 

improve their financial performance to maximize the value of their estates.  As part of those 

efforts, the Debtors determined that there was a potential for significant cost savings at the 

Ramsay Restaurants. 

5. Significantly, the Debtors determined that the costs associated with the services 

provided under the Seibel Agreements outweighed the benefits provided by such agreements and 

that the Debtors could operate the Ramsay Restaurants successfully without Seibel’s separate 

services.  The Debtors therefore filed a motion that, among other things, seeks to reject the 

Seibel Agreements pursuant to section 365 of the Bankruptcy Code.  See [Docket No. 1755] 

(the “Seibel Rejection Motion”).2  FERG, LLC and LLTQ Enterprises, LLC filed a preliminary 

objection to the Seibel Rejection Motion [Docket No. 1774], asserting, among other things, that 

the Debtors could not reject the Seibel Agreements because (a) such agreements are allegedly not 

executory contracts subject to rejection under section 365 of the Bankruptcy Code and (b) the 
                                                 
2  The Debtors ceased performing under the Seibel Agreements before June 11, 2015, and seek 

to reject the Seibel Agreements nunc pro tunc to that date.  Seibel has filed a motion seeking 
an administrative expense for any and all amounts due under the Seibel Agreements from 
June 11 through the date of rejection (if any) of the Seibel Agreements.  See [Docket 
No. 2531].  The Debtors filed a preliminary objection to such motion [Docket No. 2555], and 
reserve all rights with respect to the relief requested in such motion. 
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Seibel Agreements are integrated with the Existing Agreements and thus cannot be rejected on 

their own.  The Seibel Rejection Motion remains pending. 

6. The Debtors similarly believe that they can benefit from improved business terms 

relating to the Existing Agreements and the operation of the Ramsay Restaurants.  After 

good-faith and arm’s-length negotiations between the Debtors and Ramsay, the parties reached 

agreement on the terms of a new business deal.  The Debtors and Ramsay documented this deal 

in the New Agreements, which will replace the Existing Agreements in full.  The benefits of the 

New Agreements are two-fold: (a) they provide the Debtors with significant savings in terms of 

the payments owed to Ramsay from a reduced licensing fee; and (b) they allow for the continued 

operation of the profitable Ramsay Restaurants.  

7. In particular, the New Agreements will provide Debtor Desert Palace, Inc. and 

Debtor Boardwalk Regency Corporation with aggregate annual cost savings of approximately 

$144,000.  Moreover, because the New Agreements replace the Existing Agreements in their 

entirety, the New Agreements completely mitigate the rejection damages that Ramsay may have 

otherwise asserted against the Debtors, which mitigation has been agreed to by the parties and is 

included in the proposed order attached hereto as Exhibit A.  As part of the entry into the New 

Agreements, Desert Palace, Inc. and Boardwalk Regency Corporation are each agreeing to 

indemnification obligations similar to those in the Existing Agreements, but will also agree to 

indemnify Ramsay for any claims brought by Mr. Seibel or his affiliates related to Mr. Ramsay’s 

entry into the New Agreements. 

8. Accordingly, the Debtors respectfully submit that rejecting the Existing 

Agreements and entry into the New Agreements is a sound exercise of their business judgment, 

is in the best interests of their estates, creditors, and other stakeholders, and should be approved. 
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Basis for Relief 

I. Rejection of the Existing Agreements is Warranted Under Section 365 of the 
Bankruptcy Code. 

9. Section 365(a) of the Bankruptcy Code provides that a debtor in possession, 

“subject to the court’s approval, may . . . reject any executory contract or unexpired lease of the 

debtor.”  11 U.S.C. § 365(a).  Thus, pursuant to section 365 of the Bankruptcy Code, a debtor 

may, for the benefit of the estate, relieve itself of burdensome agreements where performance 

still remains.  See In re StarNet, Inc., 355 F.3d 634, 637 (7th Cir. 2004) (noting that 

“[s]ection 365(a) gives debtors a right to walk away before the contract’s end (with the creditor’s 

entitlement converted to a claim for damages…)”); see also Stewart Title Guar. Co. v. Old 

Republic Nat’l Title Ins. Co., 83 F.3d 735, 741 (5th Cir. 1996) (stating that section 365 of the 

Bankruptcy Code “allows a [debtor] to relieve the bankruptcy estate of burdensome agreements 

which have not been completely performed”) (internal citation and quotation marks omitted). 

10. The decision to assume or reject an executory contract or unexpired lease is a 

matter within a debtor’s “business judgment.”  See Johnson v. Fairco Corp., 61 B.R. 317, 320 

(N.D. Ill. 1986) (noting that the debtor must only demonstrate that rejection “will benefit the 

debtor’s estate or reorganization efforts”); In re Edison Mission Energy, No. 12-49219 (JPC), 

2013 WL 5220139, at *5 (Bankr. N.D. Ill. Sept. 16, 2013) (“A debtor’s decision to assume or 

reject an executory contract is governed by the business judgment rule.”); NLRB v. Bildisco & 

Bildisco (In re Bildisco), 682 F.2d 72, 79 (3d Cir. 1982) (“The usual test for rejection of an 

executory contract is simply whether rejection would benefit the estate, the ‘business judgment’ 

test.”), aff’d, 465 U.S. 513 (1984); see also ReGen Capital I, Inc. v. UAL Corp. (In re UAL 

Corp.), 635 F.3d 312, 319 (7th Cir. 2011) (same for assumption).  The business judgment 

standard mandates that a court approve a debtor’s business decision unless the decision is the 
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product of bad faith, whim, or caprice.  See Lubrizol Enters., Inc. v. Richmond Metal Finishers, 

Inc. (In re Richmond Metal Finishers, Inc.), 756 F.2d 1043, 1047 (4th Cir. 1985); see also Fairco 

Corp., 61 B.R. at 320 (“Only where the debtor’s actions are in bad faith or in gross abuse of its 

managerial discretion should the decision be disturbed.”); Software Customizer, Inc. v. Bullet Jet 

Charter, Inc. (In re Bullet Jet Charter, Inc.), 177 B.R. 593, 601 (Bankr. N.D. Ill. 1995) (“This 

Court must ascertain whether rejecting such a contract will promote the best interests of Debtor’s 

estate, but only where the debtor acted in bad faith or grossly abused its retained managerial 

discretion should the decision be disturbed.”); Summit Land Co. v. Allen (In re Summit Land 

Co.), 13 B.R. 310, 315 (Bankr. D. Utah 1981) (absent extraordinary circumstances, court 

approval should be granted “as a matter of course”). 

11. In this case, the Debtors have determined in their sound business judgment that by 

rejecting the Existing Agreements, they can enter into the New Agreements to realize significant 

cost-savings and other value to their estates.  Further, in light of the fact that the New 

Agreements will replace the Existing Agreements in their entirety (and thus mitigate any 

rejection damages), the rejection of the Existing Agreements will have no adverse impact on the 

Debtors’ estates.  Simply put, rejection of the Existing Agreements, along with entry into the 

New Agreements, only creates upside for the Debtors’ estates by modifying and increasing the 

benefits under an already profitable partnership.  The Debtors therefore respectfully request that 

they be authorized to reject the Existing Agreements.3 

12. This Court and other courts in this jurisdiction have approved relief similar to the 

relief requested herein.  See, e.g., In re Caesars Entm’t Operating Co., Inc., No. 15-01145 (ABG) 

(Bankr. N.D. Ill. July 20, 2015); In re Caesars Entm’t Operating Co., Inc., No. 15-01145 (ABG) 
                                                 
3  For the avoidance of doubt, the Debtors seek to reject the Existing Agreements only if the 

Court approves the Debtors’ entry into the New Agreements. 
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(Bankr. N.D. Ill. June 22, 2015); In re Caesars Entm’t Operating Co., Inc., No. 15-01145 (ABG) 

(Bankr. N.D. Ill. Apr. 27, 2015); In re Qualteq, Inc. d/b/a VCT New Jersey, Inc., No. 12-05861 

(ERW) (Bankr. N.D. Ill. Apr. 10, 2013); In re Edison Mission Energy, No. 12-49219 (JPC) 

(Bankr. N.D. Ill. Jan. 17, 2013) (same). 

II. Entry into the New Agreements Satisfies Section 363 of the Bankruptcy Code. 

13. As an initial matter, the Debtors believe entry into the New Agreements is in the 

ordinary course because the Debtors routinely enter into agreements in the operation of 

restaurants and similar spaces.  See In re Commercial Mortgage & Fin., Co., 414 B.R. 389, 393 

(Bankr. N.D. Ill. 2009) (holding that whether a transaction is in the ordinary course is primarily 

determined by a reasonable expectations test, which, in turn, focuses on the debtor’s prepetition  

conduct); In re Newton, 64 B.R. 790, 794 (Bankr. C.D. Ill. 1986) (applying both (a) a “vertical 

test,” which requires the court to view a transaction from a hypothetical creditor’s reasonable 

expectations and (b) a “horizontal test,” which requires an industry-wide perspective, to 

determine whether an action is in the ordinary course).  Here, the Debtors’ entry into agreements 

for the operation of restaurants on their casino properties is ordinary course from both an 

industry-wide perspective—indeed, nearly every major casino enterprise offers a broad spectrum 

of entertainment and dining options in parallel with more traditional gaming offerings—and the 

reasonable expectations of the Debtors’ creditors, whom surely appreciate that the success of the 

Debtors’ business depends on complementary partnerships with the restaurants and similar 

entertainment options to attract and maintain steady casino patronage.   

14.  Out of an abundance of caution, however, the Debtors seek Court authorization 

for the entry into the New Agreements because the Debtors are also rejecting the Existing 

Agreements with the same parties.  Even if considered under section 363(b) of the Bankruptcy 

Code, the Court should authorize the Debtors’ entry into the New Agreements.  
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15. Section 363(b) of the Bankruptcy Code provides, in pertinent part, that a debtor in 

possession, “after notice and a hearing, may use, sell, or lease, other than in the ordinary course 

of business, property of the estate.”  11 U.S.C. § 363(b)(1).  The use of estate property should be 

authorized under section 363(b) so long as a sound business purpose exists for the transaction.  

See Fulton State Bank v. Schipper (In re Schipper), 933 F.2d 513, 515 (7th Cir. 1991) (a 

transaction under section 363 of the Bankruptcy Code involves the exercise of fiduciary duties 

and requires an “articulated business justification”); see also Comm. of Equity Sec. Holders v. 

Lionel Corp. (In re Lionel), 722 F.2d 1063, 1070 (2d Cir. 1983) (same); In re Telesphere 

Commc’ns, Inc., 179 B.R. 544, 552 (Bankr. N.D. Ill. 1994) (same).  If a valid business 

justification exists for the use of the estate’s property, a debtor’s decision enjoys a strong 

presumption that “in making the business decision the directors of a corporation acted on an 

informed basis, in good faith, and in the honest belief that the action was in the best interests of 

the company.’”  In re S.N.A. Nut Co., 186 B.R. 98, 102 (Bankr. N.D. Ill. 1995) (citations 

omitted); see generally In re Fleming Packaging Corp., 351 B.R. 626 (Bankr. C.D. Ill. 2006); In 

re H. King and Assocs., 295 B.R. 246 (Bankr. N.D. Ill. 2003). 

16. In this instance, the Debtors have concluded in their sound business judgment to 

enter into and perform under the New Agreements.4  After consulting with their advisors and 

Ramsay, the Debtors determined that entry into the New Agreements would benefit their estates 

and stakeholders by continuing the profitable partnership with Ramsay for the operation of the 

Ramsay Restaurants.  Further, the New Agreements are an improvement over the Existing 

Agreements by reducing the amount of fees and profit percentages payable to Ramsay compared 

to those owed under the rejected agreements by approximately $144,000 on an annual basis.  
                                                 
4  For the avoidance of doubt, the Debtors seek to enter into and perform under the New 

Agreements only if the Court authorizes the rejection of the Existing Agreements. 
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Moreover, the parties expressly agree that the New Agreements replace the Existing Agreements 

in their entirety and thus fully mitigate any resulting damages under the Existing Agreements.  

The Debtors therefore believe that entry into the New Agreements will benefit their estates and 

stakeholders and should be authorized.    

Waiver of Bankruptcy Rule 6004(a) and 6004(h) 

17. To implement the foregoing successfully, the Debtors request that the Court enter 

an order providing that notice of the relief requested herein satisfies Rule 6004(a) of the Federal 

Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) and that the Debtors have established 

cause to exclude such relief from the 14-day stay period under Bankruptcy Rule 6004(h). 

Notice 

18. The Debtors have provided notice of this Motion to (a) the entities on the Service 

List (as defined in the Case Management Order and available on the Debtors’ case website at 

https://cases.primeclerk.com/CEOC), (b) Gordon Ramsay and Gordon Ramsay Holdings 

Limited, (c) counsel to Gordon Ramsay and Gordon Ramsay Holdings Limited, and (d) counsel 

to Rowen Seibel, FERG, LLC, and LLTQ Enterprises, LLC.  The Debtors submit that, in light of 

the nature of the relief requested, no other or further notice need be given. 

No Prior Request 

19. No prior motion for the relief requested herein has been made to this or any other 

court. 

 
[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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WHEREFORE, the Debtors respectfully request entry of an order, substantially in the 

form attached hereto as Exhibit A, granting the relief requested herein and granting such other 

relief as is just and proper. 

Dated:  January 14, 2016 /s/ David R. Seligman, P.C. 
Chicago, Illinois James H.M. Sprayregen, P.C.  
 David R. Seligman, P.C.  
 KIRKLAND & ELLIS LLP 
 KIRKLAND & ELLIS INTERNATIONAL LLP
 300 North LaSalle 
 Chicago, Illinois 60654 
 Telephone: (312) 862-2000 
 Facsimile: (312) 862-2200 
 - and -  

 Paul M. Basta, P.C.  
Nicole L. Greenblatt  

 KIRKLAND & ELLIS LLP 
 KIRKLAND & ELLIS INTERNATIONAL LLP
 601 Lexington Avenue 
 New York, New York 10022-4611 
 Telephone: (212) 446-4800 
 Facsimile: (212) 446-4900 
  
 Counsel to the Debtors and Debtors in Possession  
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Exhibit A 

Proposed Order
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UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 )  
In re: ) Chapter 11 
 )  
CAESARS ENTERTAINMENT OPERATING
COMPANY, INC., et al.,1 

)
)

Case No. 15-01145 (ABG) 

 )  
   Debtors. ) (Jointly Administered) 
 )  
 ) Re:  Docket No. __ 

ORDER AUTHORIZING THE DEBTORS TO 
(A) REJECT CERTAIN EXISTING RESTAURANT AGREEMENTS 

AND (B) ENTER INTO NEW RESTAURANT AGREEMENTS 

Upon the motion (the “Motion”)2 of the above-captioned debtors and debtors in 

possession (collectively, the “Debtors”) for entry of an order (this “Order”), (a) authorizing the 

rejection of the Existing Agreements and (b) authorizing the Debtors to enter into and take all 

necessary actions to perform under the New Agreements, substantially in the form attached 

hereto as Exhibit 1s, all as more fully set forth in the Motion; and upon the Eisenberg 

Declaration; and after due deliberation, it is HEREBY ORDERED THAT:  

1. The Motion is granted as set forth herein. 

2. The Existing Agreements are rejected pursuant to section 365(a) of the 

Bankruptcy Code. 

3. The Debtors are authorized, but not directed, to enter into and take all necessary 

actions to perform under the New Agreements. 

                                                 
1  A complete list of the Debtors and the last four digits of their federal tax identification 

numbers may be obtained at https://cases.primeclerk.com/CEOC. 

2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them 
in the Motion. 
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4. By agreement of the Debtors, Gordon Ramsay, and Gordon Ramsay Holdings 

Limited, the Debtors’ entry into the New Agreements fully mitigates any and all damages arising 

from rejection of the Existing Agreements.  By entry into the New Agreements, Gordon Ramsay 

and Gordon Ramsay Holdings Limited do not have any outstanding claims arising from the 

rejection of the Existing Agreements against the Debtors. 

5. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Order 

are immediately effective and enforceable upon its entry. 

Dated:  __________, 2016  
Chicago, Illinois The Honorable A. Benjamin Goldgar 

United States Bankruptcy Judge 
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Exhibit 1 

New Agreements 
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Exhibit 1-A 

Gordon Ramsay Pub & Grill 
Caesars Palace - Las Vegas 

License Agreement 
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APPENDIX TO PETITION FOR WRIT OF MANDAMUS OR 
PROHIBITION 

 
CHRONOLOGICAL INDEX 

 
Date Description Vol.  Page Nos. 
08.25.17 Complaint 1 App. 1 - 40 
09.27.17 Notice of Removal of Lawsuit Pending 

in Nevada State Court to Bankruptcy 
Court 

1 App. 41 - 119 

09.27.17 Notice of Removal of Counts II and III 
of Lawsuit Pending in Nevada State 
Court to Bankruptcy Court 

1 App. 120 - 200 

12.14.17 Findings of Fact and Conclusions of 
Law 

1 App. 201 - 216 

12.14.17 Order Denying Motion to Transfer 1 App. 217 - 220 
12.14.17 Order Granting Motion to Remand 1 App. 221 - 224 
12.14.17 Findings of Fact and Conclusions of 

Law 
1 App. 225 - 241 

12.14.17 Order Denying Motion to Remand  1 App. 242 - 245 
12.14.17 Order Granting Motion to Transfer 1 App. 246 - 249 
02.09.18 Stipulation and Order to Consolidate 

Case No.  
A-17-760537-B with and into  
Case No. A-751759-B 

2 App. 250 - 253 

02.22.18 Motion to Dismiss or, in the alternative, 
to Stay Claims Asserted Against 
Defendant DNT Acquisition, LLC 

2 App. 254 - 272 

02.22.18 Appendix of Exhibits in support of 
Motion to Dismiss or, in the alternative, 
to Stay Claims Asserted Against 
Defendant DNT Acquisition, LLC – 
Volume I 

2/3 App. 273 - 525 

02.22.18 Appendix of Exhibits in support of 
Motion to Dismiss or, in the alternative, 
to Stay Claims Asserted Against 
Defendant DNT Acquisition, LLC – 
Volume II 

3 App. 526 - 609 

02.22.18 Defendant Rowen Seibel’s Motion to 
Dismiss Plaintiffs’ Claims 

3 App. 610 - 666 
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Date Description Vol.  Page Nos. 
02.22.18 Defendants TPOV Enterprises and 

TPOV Enterprises 16’s Motion to 
Dismiss Plaintiffs’ Claims 

3/4 App. 667 - 776 

02.22.18 Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against MOTI Defendants 

4 App. 777 - 793 

02.22.18 Appendix of Exhibits in support of 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against MOTI Defendants – Volume I 

4/5 App. 794 - 1046 

02.22.18 Appendix of Exhibits in support of 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against MOTI Defendants – Volume II 

5/6 App. 1047 - 1299 

02.22.18 Appendix of Exhibits in support of 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against MOTI Defendants – Volume 
III 

6 App. 1300 - 1385 

02.22.18 Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against LLTQ/FERG Defendants 

6 App. 1386 - 1413 

02.22.18 Appendix of Exhibits in support of 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against LLTQ/FERG Defendants – 
Volume I 

6/7 App. 1414 - 1666 

02.22.18 Appendix of Exhibits in support of 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against LLTQ/FERG Defendants – 
Volume II 

7/8 App. 1667 - 1919 

02.22.18 Appendix of Exhibits in support of 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against LLTQ/FERG Defendants – 
Volume III 

8/9 App. 1920 - 2156 

02.22.18 Appendix of Exhibits in support of 9/10 App. 2157 - 2382 
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Date Description Vol.  Page Nos. 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against LLTQ/FERG Defendants – 
Volume IV 

03.12.18 Plaintiffs’ Combined Opposition to 
Certain Defendants’ Motions to 
Dismiss 

10 App. 2383 - 2405 

03.12.18 Appendix of Exhibits in support of 
Plaintiffs’ Combined Opposition to 
Certain Defendants’ Motions to 
Dismiss 

10/11/12/13 App. 2406 - 3246 

03.28.18 Defendant DNT Acquisition, LLC’s 
Reply Memorandum of Law in further 
support of Motion to Dismiss or, in the 
alternative, to Stay 

13/14 App. 3247 - 3302 

03.28.18 Reply in support of Amended Motion 
to Dismiss or, in the alternative, to Stay 
Claims Asserted Against LLTQ/FERG 
and MOTI Defendants 

14 App. 3303 - 3320 

03.28.18 Appendix of Exhibits in support of 
Reply in support of Amended Motion 
to Dismiss or, in the alternative, to Stay 
Claims Asserted Against LLTQ/FERG 
and MOTI Defendants 

14 App. 3321 - 3463 

03.28.18 Defendant Rowen Seibel’s Reply in 
further support of his Motion to 
Dismiss Plaintiffs’ Claims 

14 App. 3464 - 3470 

03.28.18 Defendants TPOV Enterprises and 
TPOV Enterprises 16, LLC Reply 
Memorandum of Law in further support 
of Motion to Dismiss or, in the 
alternative, to Stay 

14 App. 3471 - 3481 

05.01.18 Transcript of Proceedings: Motions to 
Dismiss 

14/15 App. 3482 - 3533 

06.01.18 Order Denying, without prejudice, (1) 
Defendant Rowen Seibel’s Motion to 
Dismiss Plaintiffs’ Claims; (2) 
Defendants TPOV Enterprises and 

15 App. 3534 - 3573 
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Date Description Vol.  Page Nos. 
TPOV Enterprises 16’s Motion to 
Dismiss Plaintiffs’ Claims; (3) Motion 
to Dismiss or, in the alternative, to Stay 
Claims Asserted Against DNT 
Acquisition, LLC; (4) Amended 
Motion to Dismiss or, in the alternative, 
to Stay Claims Asserted Against 
LLTQ/FERG Defendants; and (5) 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against MOTI Defendants 

06.04.18 Notice of Entry of Order Denying, 
without prejudice, (1) Defendant 
Rowen Seibel’s Motion to Dismiss 
Plaintiffs’ Claims; (2) Defendants 
TPOV Enterprises and TPOV 
Enterprises 16’s Motion to Dismiss 
Plaintiffs’ Claims; (3) Motion to 
Dismiss or, in the alternative, to Stay 
Claims Asserted Against DNT 
Acquisition, LLC; (4) Amended 
Motion to Dismiss or, in the alternative, 
to Stay Claims Asserted Against 
LLTQ/FERG Defendants; and (5) 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against MOTI Defendants 

15 App. 3574 - 3617 

 
APPENDIX TO PETITION FOR WRIT OF MANDAMUS OR 

PROHIBITION 
 

ALPHABETICAL INDEX 
      
Date Description Vol.  Page Nos. 
02.22.18 Amended Motion to Dismiss or, in the 

alternative, to Stay Claims Asserted 
Against LLTQ/FERG Defendants 

6 App. 1386 - 1413 

02.22.18 Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 

4 App. 777 – 793 
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Date Description Vol.  Page Nos. 
Against MOTI Defendants 

02.22.18 Appendix of Exhibits in support of 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against MOTI Defendants – Volume I 

4/5 App. 794 - 1046 

02.22.18 Appendix of Exhibits in support of 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against MOTI Defendants – Volume II 

5/6 App. 1047 - 1299 

02.22.18 Appendix of Exhibits in support of 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against MOTI Defendants – Volume 
III 

6 App. 1300 - 1385 

02.22.18 Appendix of Exhibits in support of 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against LLTQ/FERG Defendants – 
Volume I 

6/7 App. 1414 - 1666 

02.22.18 Appendix of Exhibits in support of 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against LLTQ/FERG Defendants – 
Volume II 

7/8 App. 1667 - 1919 

02.22.18 Appendix of Exhibits in support of 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against LLTQ/FERG Defendants – 
Volume III 

8/9 App. 1920 - 2156 

02.22.18 Appendix of Exhibits in support of 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against LLTQ/FERG Defendants – 
Volume IV 

9/10 App. 2157 - 2382 

02.22.18 Appendix of Exhibits in support of 
Motion to Dismiss or, in the alternative, 
to Stay Claims Asserted Against 
Defendant DNT Acquisition, LLC – 

2/3 App. 273 - 525 
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Date Description Vol.  Page Nos. 
Volume I 

02.22.18 Appendix of Exhibits in support of 
Motion to Dismiss or, in the alternative, 
to Stay Claims Asserted Against 
Defendant DNT Acquisition, LLC – 
Volume II 

3 App. 526 – 609 

03.12.18 Appendix of Exhibits in support of 
Plaintiffs’ Combined Opposition to 
Certain Defendants’ Motions to 
Dismiss 

10/11/12/13 App. 2406 – 3246 

03.28.18 Appendix of Exhibits in support of 
Reply in support of Amended Motion 
to Dismiss or, in the alternative, to Stay 
Claims Asserted Against LLTQ/FERG 
and MOTI Defendants 

14 App. 3321 - 3463 

08.25.17 Complaint 1 App. 1 – 40 
03.28.18 Defendant DNT Acquisition, LLC’s 

Reply Memorandum of Law in further 
support of Motion to Dismiss or, in the 
alternative, to Stay 

13/14 App. 3247 – 3302 

02.22.18 Defendant Rowen Seibel’s Motion to 
Dismiss Plaintiffs’ Claims 

3 App. 610 – 666 

03.28.18 Defendant Rowen Seibel’s Reply in 
further support of his Motion to 
Dismiss Plaintiffs’ Claims 

14 App. 3464 - 3470 

02.22.18 Defendants TPOV Enterprises and 
TPOV Enterprises 16’s Motion to 
Dismiss Plaintiffs’ Claims 

3/4 App. 667 - 776 

03.28.18 Defendants TPOV Enterprises and 
TPOV Enterprises 16, LLC Reply 
Memorandum of Law in further support 
of Motion to Dismiss or, in the 
alternative, to Stay 

14 App. 3471 – 3481 

12.14.17 Findings of Fact and Conclusions of 
Law 

1 App. 201 – 216 

12.14.17 Findings of Fact and Conclusions of 
Law 

1 App. 225 – 241 

02.22.18 Motion to Dismiss or, in the alternative, 2 App. 254 - 272 
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Date Description Vol.  Page Nos. 
to Stay Claims Asserted Against 
Defendant DNT Acquisition, LLC 

06.04.18 Notice of Entry of Order Denying, 
without prejudice, (1) Defendant 
Rowen Seibel’s Motion to Dismiss 
Plaintiffs’ Claims; (2) Defendants 
TPOV Enterprises and TPOV 
Enterprises 16’s Motion to Dismiss 
Plaintiffs’ Claims; (3) Motion to 
Dismiss or, in the alternative, to Stay 
Claims Asserted Against DNT 
Acquisition, LLC; (4) Amended 
Motion to Dismiss or, in the alternative, 
to Stay Claims Asserted Against 
LLTQ/FERG Defendants; and (5) 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against MOTI Defendants 

15 App. 3574 - 3617 

09.27.17 Notice of Removal of Counts II and III 
of Lawsuit Pending in Nevada State 
Court to Bankruptcy Court 

1 App. 120 - 200 

09.27.17 Notice of Removal of Lawsuit Pending 
in Nevada State Court to Bankruptcy 
Court 

1 App. 41 - 119 

12.14.17 Order Denying Motion to Transfer 1 App. 217 - 220 
12.14.17 Order Granting Motion to Transfer 1 App. 246 - 249 
12.14.17 Order Granting Motion to Remand 1 App. 221 - 224 
12.14.17 Order Denying Motion to Remand  1 App. 242 - 245 
06.01.18 Order Denying, without prejudice, (1) 

Defendant Rowen Seibel’s Motion to 
Dismiss Plaintiffs’ Claims; (2) 
Defendants TPOV Enterprises and 
TPOV Enterprises 16’s Motion to 
Dismiss Plaintiffs’ Claims; (3) Motion 
to Dismiss or, in the alternative, to Stay 
Claims Asserted Against DNT 
Acquisition, LLC; (4) Amended 
Motion to Dismiss or, in the alternative, 

15 App. 3534 - 3573 
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Date Description Vol.  Page Nos. 
to Stay Claims Asserted Against 
LLTQ/FERG Defendants; and (5) 
Amended Motion to Dismiss or, in the 
alternative, to Stay Claims Asserted 
Against MOTI Defendants 
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THE CLERK:  Caesars Entertainment

Operating Company, Incorporated, et al.

MR. ARNAULT:  Good morning, Your

Honor.  Bill Arnault on behalf of the debtors.

MR. RUGG:  Good morning, Your Honor.

Nathan Rugg on behalf of FERG, LLC, LLTQ Enterprises,

and MOTI Partners.

THE COURT:  Good morning.  We are here

on the motion for a protective order, and I have a

ruling that I will read.  You can have a seat, if

you'd like.

Before me for ruling is the motion of

LLTQ Enterprises, LLC, and FERG, LLC, for a

protective order.  For reasons I will describe, the

motion will be denied.

In June 2015, the debtors moved to

reject contracts with LLTQ and FERG.  The contracts

concerned the development and operation of

restaurants at Caesars facilities in Nevada and New

Jersey.  The restaurants bear the name of British

celebrity chef Gordon Ramsay who himself had

contracts with two of the debtors.  Some months

later, LLTQ and FERG filed a request for payment of

administrative expenses in connection with the

restaurants, expenses they said had to be calculated
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under the contracts.  The debtors then moved to

reject the two contracts with Ramsay and to enter

into new agreements with him.  LLTQ and FERG moved

for partial summary judgment on their administrative

expense request, but the motion was denied.  Each of

the motions is consequently still pending and is

hotly contested.  Discovery on the motions seems to

have been extensive.

Meanwhile, in April 2016, Rowen

Seibel, a manager and owner of both LLTQ and FERG,

pled guilty to federal charges of obstructing the tax

laws.  In August 2016, the debtors learned of

Seibel’s conviction and terminated the LLTQ and FERG

contracts.  The debtors then asserted that Seibel’s

criminal activities made him an “unsuitable person”

with whom they could not have done business and

indeed would never have done business had they only

known what he was up to.  The debtors took the

position that Seibel had fraudulently induced them to

enter into the two contracts and began discovery on

the subject, what both sides call “suitability

discovery.”

Precisely what discovery the parties

have taken on suitability to date is unclear.  Their

papers on the current motion suggest the discovery
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has been primarily if not entirely written, that

there have yet to be any depositions.  The debtors

intend to continue pursuing suitability discovery.

LLTQ and FERG maintain that enough is enough.  In

fact, LLTQ and FERG contend that enough is too much,

that no suitability discovery should have been taken.

They request a protective order under Rule 26(c)(1)

terminating discovery on the subject.

Although I have some sympathy for LLTQ

and FERG’s position, their motion for protective

order must be denied.  They argue that suitability

discovery should cease because the debtors’ arguments

about suitability are deficient as a matter both of

fact and law.  That is not a conclusion I am willing

to draw on a discovery motion.

Under Bankruptcy Rules 6004(b),

6006(a), and 9014(c), Fed. R. Bankr. P. 6004(b),

6006(a), 9014(c), Rule 26 of the Civil Rules applies

to contested matters like the ones here.  The scope

of permissible discovery is set out in Rule 26(b)(1).

That rule says parties may obtain discovery on any

non-privileged matter that is “relevant to any

party’s claim or defense.”  Fed. R. Civ. P. 26(b)(1).

Relevance for this purpose has the same meaning it

has under Rule 401 of the Federal Rules of Evidence.
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Zimnicki v. General Foam Plastics Corp., No. 09 C

2132, 2011 WL 833601, at *2 (N.D. Ill. Mar. 3, 2011).

Rule 401 says that evidence is relevant “if (a) it

has any tendency to make a fact more or less probable

than it would be without the evidence, and (b) the

fact is of consequence in determining the action.”

Fed. R. Evid. 401.

For discovery to be permissible under

Rule 26(b)(1), though, the matter in question must

not only be relevant, it must also be “proportional

to the needs of the case.”  Fed. R. Civ. P. 26(b)(1).

Proportionality depends on “the importance of the

issues at stake in the action, the amount in

controversy, the parties’ relative access to relevant

information, the parties’ resources, the importance

of the discovery in resolving the issues, and whether

the burden or expense of the proposed discovery

outweighs its likely benefit.”  Id.

The Federal Rules are designed to

promote liberal discovery.  Kim v. Hopfauf, No. 15 C

9127, 2017 WL 85441, at *2 (N.D. Ill. Jan. 27, 2017);

LaPorta v. City of Chicago, No. 14 C 9665, 2016 WL

4429746, at *3 (N.D. Ill. Aug. 22, 2016).  The burden

therefore rests with a party resisting discovery to

show why discovery is improper and should not be
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allowed.  Last Atlantis Capital LLC v. AGS Specialist

Partners, 292 F.R.D. 568, 573 (N.D. Ill. 2013).

Whether to permit discovery is a matter over which a

trial court has broad discretion.  Kuttner v. Zaruba,

819 F.3d 970, 974 (7th Cir. 2016).

The motion for protective order

essentially collapses relevance and proportionality

into a single inquiry.  LLTQ and FERG say little

about the proportionality factors mentioned in Rule

26(b)(1):  The importance of the issues, the amount

in controversy, the parties’ access to information,

their resources, the importance of the proposed

discovery to the issues, or the burdens and benefits

discovery would entail.  They offer conclusions but

no detail.  Instead, they argue principally that the

subject of suitability is irrelevant because the

debtors have no legally or factually plausible theory

under which suitability could have an effect on the

outcome of the contested matters.  Because

suitability is irrelevant, any discovery on the

subject would be disproportionate.  (See, e.g., Mot.

at 20).

I agree that the debtors’ legal

theories look thin.  At an earlier hearing, I raised

questions about the fraudulent inducement theory.  I
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asked about the procedural context in which the

debtors might argue fraudulent inducement, since the

pending motions did not appear to provide one.  I

also asked how rescission based on fraudulent

inducement could be accomplished since rescission

involves restoring each side to its original

position.  That did not look like a possibility here.

The debtors have yet to answer those

questions.  Recognizing that there seem to have been

no misrepresentations about suitability in connection

with either the LLTQ agreement or the FERG agreement,

the debtors now maintain that Seibel misrepresented

his suitability in connection with another restaurant

agreement, the MOTI agreement.  But that agreement

involved a different entity, MOTI Partners.  It

involved a different restaurant.  And it predated the

LLTQ and FERG agreements by several years.  It is

hard to understand how Seibel’s misrepresentation in

connection with one agreement in 2009 could have

fraudulently induced the debtors to enter into two

different agreements three and five years later.  The

debtors could have trouble demonstrating the

requisite mental state as well as the reasonableness

of their reliance.

For the first time, the debtors also
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argue that LLTQ and FERG breached their agreements

when they failed to disclose Seibel’s unsuitability.

Citing Arlington LF, LLC v. Arlington Hospitality,

Inc., 637 F.3d 706 (7th Cir. 2011), a case with which

I am all too familiar, the debtors argue that the

non-disclosure was an anticipatory repudiation,

absolving the debtors of their obligations under the

agreements.  But as Arlington Hospitality explains,

anticipatory repudiation involves a party’s

manifestation of its intent not to perform under a

contract when its performance is due.  Id. at 713.

The debtors fail to explain how the failure of LLTQ

and FERG to disclose Seibel’s unsuitability

manifested an intent not to perform under the

agreements.  Perhaps the failure was a breach, but it

does not appear to have been an anticipatory

repudiation.

My skepticism is not so great, though,

that I am prepared to conclude discovery on the

subject of suitability should simply stop, as FERG

and LLTQ request.  The facts adduced thus far suggest

that Seibel may have made a false disclosure to the

debtors in 2009, a disclosure the debtors insist they

relied on in connection with the LLTQ and FERG

agreements.  The facts also suggest that the LLTQ and
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FERG agreements required their affiliates (Seibel was

an affiliate) to behave with honesty and integrity.

Seibel’s conviction, another fact, tends to show he

did neither.  Although the relevance standard in Rule

26 is narrower than it used to be, it “is still a

very broad one.”  8 Charles Alan Wright, Arthur R.

Miller & Richard L. Marcus, Federal Practice &

Procedure § 2008 at 130 (3d ed. 2010).  Discovery

should shut down when the information would have “no

conceivable bearing on the case,” id. at 142, but the

relevance of suitability to the contested matters is

certainly conceivable, even if the debtors have

explained it poorly.  As for the legal sufficiency of

the debtors’ theories, “[d]iscovery is not to be

denied because it relates to a claim or defense that

is being challenged as insufficient.”  Id. at 137.

It might be another matter if LLTQ and

FERG had made more of the proportionality end of

things, arguing (for example) that suitability

discovery should not be permitted because the issues

are too insignificant, the expense too great, the

benefit too small, and offering specifics to back up

the arguments.  But they have not.  They have

objected to the discovery as if they were moving for

summary judgment, claiming that the facts and law
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show the debtors’ theories are so devoid of merit

that all discovery on suitability should stop.

Dubious though the debtors’ legal theories seem to be

– at least based on what I have been given to date –

that is not a determination I am comfortable making

on a discovery motion.

The motion of LLTQ Enterprises, LLC,

and FERG, LLC, for a protective order is denied.

Now, we also have a motion to compel, 

and I had postponed addressing that until I could 

deal with the protective order motion, figuring that 

if I granted the protective order motion, I wouldn't 

have to deal with the motion to compel.  Now I have 

to deal with the motion to compel, and that I will do 

on June 19.   

So everything that is currently set 

for today will be continued until June 19.  And I 

expect to have a ruling for you on the motion to 

compel then. 

All right.  Anything else need to be

discussed today?

MR. RUGG:  I don't believe so, Your

Honor.

MR. ARNAULT:  No, Your Honor.

MR. RUGG:  Thank you, Your Honor.
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MR. ARNAULT:  Thank you.

THE COURT:  Okay.  Thank you very

much.

(Brief pause.)

THE COURT:  June 21 let's make that.

Everything will be continued to June 21.  The idea

was to put everything with the omnibus date, so

that's just my calendar impairedness exhibiting

itself.

(Which were all the proceedings had in 

the above-entitled cause, May 31, 

2017, 10:00 a.m.) 

I, AMY B. DOOLIN, CSR, RPR, DO HEREBY CERTIFY  
THAT THE FOREGOING IS A TRUE AND ACCURATE  
TRANSCRIPT OF PROCEEDINGS HAD IN THE ABOVE-  
ENTITLED CAUSE. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

CAESARS ENTERTAINMENT OPERATING  )
COMPANY, INC., et al., No. 15 B 01145  )
                          Chicago, Illinois )
                                   1:30 p.m. )
                  Debtor.        June 21, 2017                )

 

 

TRANSCRIPT OF PROCEEDINGS BEFORE THE 
HONORABLE A. BENJAMIN GOLDGAR 

 

 

APPEARANCES:   

For the Debtors:                Mr. Joseph Graham; 
 
For the Unsecured Creditors 
Committee:                      Mr. Paul Possinger; 
 
For Sidley & Austin:            Mr. Matthew Linder; 
 
For FERG, LLTQ Enterprises, 
and MOTI Partners:              Mr. Nathan Rugg; 
 
 
 
 
 

 

Court Reporter:                 Amy Doolin, CSR, RPR 
                                U.S. Courthouse 
                                219 South Dearborn 
                                Room 661  
                                Chicago, IL  60604. 
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THE CLERK:  We are taking up all

matters on the call at 1:30 in the Caesars

Entertainment Operating Company, Incorporated

bankruptcy case.

MR. GRAHAM:  Good morning, Your Honor

-- or good afternoon, Your Honor.  Joe Graham,

Kirkland & Ellis, on behalf of the debtors.

THE COURT:  Good afternoon.

MR. GRAHAM:  Before we get into

today's agenda, I referenced a few months ago that we

would give you an update of kind of where we are on

our path towards emergence.  So I wanted to quickly

do that, or relatively quickly.

THE COURT:  Take your time.

MR. GRAHAM:  All right.

A decent amount of this has been

probably -- you know, it's all been probably publicly

shown at this point given that we issued some press

releases when many of these things happened.  But I

wanted to kind of give it to you, because I don't

expect you to be sitting there watching our press

release newswire.

So under the plan, there are numerous

conditions to the effective date, as you are well

aware.  A lot of those are related to, you know,
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finalizing certain documentation and making sure that

certain payments are made on the date of the

effective date, obviously, pursuant to the terms of

the plan.  In addition to that, there are, I would

say, three primary kinds of non-definitive document

work streams.  Those are financing, the merger

between our parent company and Caesars Acquisition,

and the regulatory approval process.

On the first of those, raising

financing at reorganized CEOC as well as at Caesars

Palace, the latter of which will be the obligation of

the REIT being created under our plan, we've made

significant progress.  Back in April, on April 4th,

we received commitments from a syndicate of lenders

for a $1.235 billion term loan and a $200 million

revolving facility.  That 1.235 billion term loan

will be used to make payments -- you know, fees under

the term loan, but also to pay most -- a large

portion of the cash due to our creditors under our

plan.  That was committed financing, so, you know, as

far as the debtors are concerned, that part of

process is done.

We also announced earlier this month

that we've gone to market to raise financing at

Caesars Palace.  We are seeking to raise up to $2.2
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billion.  Under the plan, it's between 1.8 and 2.6,

but the requirement is 1.8.  We are highly confident

that we will get that $1.8 billion number, and very

optimistic that we'll get up to $2.2 billion in cash.

The plan has several other securities

and debt we can hand out to our creditors as

distributions for that period -- that amount, between

1.8 and 2.6, to the extent we don't raise more than

1.8.  And we are, you know, deep into negotiations

trying to raise that money.  We expect that we will

be able to announce commitments hopefully in the next

few weeks.

In terms of the second big work

stream, that is, the merger between Caesars

Entertainment and Caesars Acquisition, back in March,

Caesars Entertainment and Caesars Acquisition filed

an S-4 with the SEC.  That has gone through a round

of comments.  They actually filed another version of

it this week and are seeking to send out their proxy

materials early next week, I believe, with a

shareholders meeting sometime near the end of July.

I wanted to note on that front that as

part of all the various restructuring support

agreements, the entity, Hamlet Holdings, that owns an

irrevocable proxy from the sponsors and their
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coinvestors, has agreed to vote in favor of that

merger, but we do have to do the merger vote.  So we

are very confident that should be handled by around

the end of July, Your Honor.

The final part of the process is what

I'll say is probably the long pole in the tent right

now, which is regulatory approval.  Depending on the

state, we need approval for either the REIT

transaction under the plan, various financing under

the plan, the CEC/CAC merger, and various other

transactions.

At this time, we have all necessary

approvals from the state of Illinois, state of Iowa,

Maryland, Mississippi and Pennsylvania.  And we also

have certain of the necessary approvals from New

Jersey.  The company continues to need remaining

approvals from New Jersey at this time, as well as

approvals from Indiana, Nevada, Louisiana, and

Missouri.

We're very confident that over the

next couple weeks we'll get a few of those, and then

over the coming months we would get the remainder of

those, obviously subject to availability of the

gaming commissions in those states.

THE COURT:  I thought I had heard 14
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states were necessary.  That doesn't sound correct,

though.  Do you need fewer state approvals than that?

MR. GRAHAM:  I believe we are in 14

states, Your Honor, but these are the states that

require -- you know, we need to go get approvals

from.

THE COURT:  Oh, okay.  So you don't

need approvals from every state then.

MR. GRAHAM:  Yes.  In certain of the

states that we operate casinos, we are managers.  So

Arizona, California, we manage American Indian

casinos, tribal casinos, and in those ones we do not

need approvals.

THE COURT:  Okay.  So what --

MR. GRAHAM:  Long way of saying --

THE COURT:  -- is your anticipated

date?

MR. GRAHAM:  -- the second half of the

third quarter I'd say right now, probably September.

But we're working as feverishly as we can to make

sure that we stay on track for that or it doesn't

slip much.

THE COURT:  All right.

MR. GRAHAM:  You will see on the

agenda that we did file we continued all of the
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various litigation that's been stayed to the August

omnibus for the time being, in part because we don't

have a September omnibus, but in part because we may

be able to give an update then also on timing on

these final regulatory approvals. 

THE COURT:  Well, as long as we're

talking about preliminary matters, do you think we

should be setting a few more omnibus dates?

MR. GRAHAM:  Your Honor, I think that

probably would be appropriate.

THE COURT:  Okay.  Let's see, we have

been typically doing it the third Wednesday of the

month, so that would be September 20, and October 18,

and November 15.  Well, we could set a December one

because you can always get rid of them.

MR. GRAHAM:  Okay.

THE COURT:  I mean, I don't know that

we're going to need it, but if we don't, we'll just

strike it.

MR. GRAHAM:  Okay.

THE COURT:  So that will take us to

the 20th, unless you wanted a week earlier given the

time of year.

MR. GRAHAM:  I would say given the

time of year, it might make sense to do it.
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THE COURT:  So let's say December 13.

And we'll get those on the website.

MR. GRAHAM:  Thank you, Your Honor.

THE COURT:  I assume, since I have

heard no complaints from either official committee,

that they are, A, apprised of your progress, and, B,

satisfied with it, because otherwise they would be in

here howling.

MR. GRAHAM:  I believe that's correct,

Your Honor.  We have regular regulatory -- monthly

regulatory update calls with the creditor groups.

And we remain, like, in discussions, obviously, about

all these things with both official committees, as

well as the various ad hoc groups that represented

the banks in the first lien box.

THE COURT:  Okay.  Anything else on

the update?

MR. GRAHAM:  I think that's it for

now, Your Honor.

THE COURT:  All right.

MR. GRAHAM:  So I think we can move

into the agenda.

THE COURT:  Let's do that.

MR. GRAHAM:  The first item was the

debtor's Clark County stipulation motion, which there
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were no objections.  And we did file a certification

of no objection last week at docket number 712.  I

believe that Your Honor wanted to call it.  You may

have had some questions.

THE COURT:  Well, I do.  My question

is this, you don't call it a motion to approve

settlement under Rule 9019, but you cite Section 363

and Rule 9019.  And I could not for the life of me

figure out what you were settling or what property

you might be using or selling or leasing.  

And when I got to the end of the

motion, it seemed to me that there was nothing --

there was no dispute here.  You say, in short, the

stipulation simply sets forth what the debtors

already expected to provide Clark County.  And then

you go on and say but it provides Clark County with

the protections it needs to save the debtors

significant cash.  I think the protections are

apparently against some sort of collateral attack,

and you talk about that.  But there hasn't been one.

MR. GRAHAM:  Correct, Your Honor.

THE COURT:  There isn't one

threatened.

MR. GRAHAM:  No one has threatened it.

THE COURT:  So why is this not what I
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sometimes call a comfort order?

MR. GRAHAM:  Your Honor, we did

discuss that with Clark County.  There is a concern

raised by Clark County that the plan provides that --

you know, there's objection to claims for 365 days

after the plan effective date, which could be

extended.  And as you're well aware, you know, the

Code allows any party to come in and object.

So by entering into this stipulation

with them and seeking approval of the allowed amount,

that allows them to then go refinance without the

concern, by now having put it on notice, having filed

it on the docket, having sent it out to the major

creditor groups, that no one is going to object to

the allowance of this claim in this amount.

The claim itself, just as background,

I know it's probably in the motion, but it will sit

actually on the property underlying the REIT.  The

first lien creditors are very comfortable with the

amount and the allowance of it.  And it would be paid

by the Caesars side under the lease.

THE COURT:  Is it your position that

by entering into the stipulation the debtors are -- I

don't know what the term would be -- releasing their

right to object?  Are you giving up something here?
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MR. GRAHAM:  We are agreeing not to

object, yes.

THE COURT:  Okay.

MR. GRAHAM:  We would be releasing our

right under the Code or under the...

THE COURT:  All right.  So that's the

property that you are proposing to give up, and

that's why it's a Rule 9019 motion, and that's why

it's not just a comfort order?

MR. GRAHAM:  Yes, Your Honor.

THE COURT:  Okay.  All right.  In that

case, I'm comfortable.  The motion is granted.

MR. GRAHAM:  Thank you, Your Honor.

THE COURT:  All right.

MR. GRAHAM:  I think the next item,

Your Honor, is the independent member of the fee

committee's sixth interim final fee application.

THE COURT:  Well, yes.  My problem is

not with the dollars.  My problem is with the word

"final."  It can't be final because despite what

Professor Rapoport may think, she isn't done yet.  We

don't have final fee applications.  I don't know when

we will have final fee applications.  Maybe we'll

never have final fee applications.  But until we do,

it seems to me that the fee committee has to keep
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working.  

Even when there are final fee

applications, I would expect a report on those.  Not

so much that the fee committee will go through, God

forbid, line by line every invoice since the case

began, but rather that the committee would determine

whether the amount sought as final compensation was

the sum of all of the amounts awarded as interim

compensation, because, sadly, it is not unusual for

there to be a disconnect.  And I've got a calculator.

I suppose I could do it.  But I'm going to have

Professor Rapoport do it or someone to whom she

delegates the task.

So, I have to go back and doctor this

order or she can submit a new one.  In fact, it says

proposed order anyway.  But I am happy to allow her

interim fees, but I expect another interim

application from her.

MR. GRAHAM:  Understood.

THE COURT:  Once there are final fee

applications that we have dealt with in this case,

presumably because a plan has become effective, then

I would like a final fee application.

MR. GRAHAM:  Understood, Your Honor.

THE COURT:  So to the extent it says
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final, I think she jumped the gun.  And that's my

only problem.  

Why doesn't she submit a new order.

MR. GRAHAM:  Okay.  We'll reach out to

her.  She may be on the phone.

THE COURT:  I think she is.

All right.  That's good.

MR. GRAHAM:  Your Honor, I think the

next item up is Paul Hastings.

THE COURT:  Yes.  And, you know, I

just don't get certificates of no objection from

them.  That's all.

MR. GRAHAM:  Trying to save the estate

some cash, I think, Your Honor.

THE COURT:  Well, okay.  I can grant

that application.

MR. GRAHAM:  Thank you, Your Honor.

I think with that, I think the next

one is actually Jefferies, which I would hand over to

somebody else.

MR. POSSINGER:  Good afternoon, Your

Honor.  Paul Possinger on behalf of the committee of

unsecured creditors.  With me today is counsel to

Jefferies, Matt Linder.

MR. LINDER:  Good afternoon, Your
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Honor.

THE COURT:  And where are you from

exactly?  

MR. LINDER:  Matthew Linder of Sidley

& Austin.

THE COURT:  Yes, that's my problem.

And I would want to hear from the U.S. Trustee on

this.  Sidley is not a retained professional in this

case, and the application proposes to pay Sidley

$70,000 in estate funds.  And I don't think that can

happen because Sidley was never retained.

A professional who is retained in a

case cannot then retain its own professional without

court approval and then seek to essentially expense

that firm's fees and get somebody paid from the

estate who is not a retained professional.  And I

didn't see an objection from the U.S. Trustee on

this, so I don't know if that office has a position.  

There is a split in the case law on

this, but I am inclined to disagree with Judge

Glenn's decision in Borders Group and to agree with

Judge Feller's decision in Crafts Retail Holding

Corporation.

So, it's not for me to be awarding

fees to Sidley, who was never retained.  If Jefferies
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wants to retain a lawyer to help it in this case,

Jefferies can pay Sidley if it wants to, but the

debtors aren't going to pay.

MR. LINDER:  Understood, Your Honor.

I would just note for the court that it's expressly

contemplated in the engagement letter and then also

in the court's order authorizing --

THE COURT:  I am aware of that.  And

to the extent necessary under Section 328(a), I would

revise the retention order, actually, to delete that

provision, if necessary, because I certainly never

contemplated that Jefferies would go out and without

court approval retain counsel to be paid from the

estate.  That never crossed my mind.  

I've seen this kind of thing before.

I don't allow it.  And had I thought it was going to

go on here, I would not have permitted it.  I also

really don't understand why Jefferies thought it was

necessary to even seek additional counsel.  I mean,

the services rendered had to do with the fee

application and had to do with document production.

And if Jefferies, which was working for the

committee, needed help, they could have gone to

Proskauer for the help and Proskauer could have

billed the time and there would be no problem.  But
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that is not what they chose to do.

MR. LINDER:  Your Honor --

THE COURT:  So that's their decision.  

MR. LINDER:  -- if I could on that

point, Your Honor.  We believe that it is important

for Jefferies to use its own counsel in connection

with document productions and in responding to

subpoenas, particularly in this case where the scope

of the requests actually were so broad that they

included search terms that referred to many

professionals in the case with whom Jefferies works.  

Routinely in other cases there was an

elevated risk that there would be disclosure of

materials that were not related to this case or that

were otherwise privileged or were confidential or we

deemed not relevant.  So that is why in this case

there was -- given also the voluminous nature of the

document requests, that was -- that was another

reason that Jefferies sought out its own counsel.

THE COURT:  Well, if Jefferies thought

it was so important, then Jefferies can pay the bill.

But I'm not going to have the estate pay the bill.

So I will grant the Jefferies application but reduce

it by the amount of the fees --

MR. LINDER:  Understood, Your Honor.
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Would you like us to submit a revised order?

THE COURT:  No, I can take care of it.

As I said, I have a calculator.

MR. LINDER:  Thank you, Your Honor. 

MR. POSSINGER:  Thank you, Your Honor.

THE COURT:  All right.  The next

matter, matters, are debtors' motion to compel

production of documents by Rowen Seibel and Mr.

Seibel's motion to quash and modify the subpoenas to

him or for an extension of time.  And I have a

ruling, as I promised, which I will read.  

Have a seat, if you would like.

This matter is before me on two

motions: (1) the debtors’ motion to compel Rowen

Seibel to comply with two subpoenas, one to Seibel

himself, the other to Seibel as guardian for his

mother; and (2) the motion of Seibel to quash or

modify the subpoenas or alternatively for an

extension of time to object and respond to the

subpoenas.  

If ever there were a situation calling

for a “plague-on-both-your-houses” ruling, this is

it.  But since such a ruling is not an option, I will

grant Seibel’s motion and quash the subpoenas.  The

debtors will be permitted to issue new subpoenas
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consistent with guidelines I will describe.

Neither side here deserves much

sympathy.  On the one hand, there is Rowen Seibel,

sometime restaurateur, tax cheat, and convicted

felon.  Seibel was served with the debtors’ subpoenas

on December 15, 2016.  He promptly gave them to a

lawyer who had represented businesses with which

Seibel has been affiliated, wrongly assuming the

lawyer would take care of things.  As far as the

record shows, Seibel then forgot about them.  The

January 3, 2017, compliance date came and went, but

Seibel made no effort to collect or produce the

documents the debtors sought.  It was not until

January 31, when the debtors moved to compel his

compliance, that Seibel stirred himself.  By then,

though, it had been a month and a half since the

subpoenas were served.  His motion to quash or for an

extension did not follow for nearly a month after

that.  

In March, Seibel served objections to

the document requests – although he was well past the

deadline to serve them, and no extension had been

granted.  To each request, he intoned essentially the

same mantra:  That the request was “vague, ambiguous,

overly broad, unduly burdensome, call[ed] for the
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disclosure of information that is protected by the

attorney-client privilege, work product doctrine, or

immunity from discovery,” and “s[ought] documents

that are not relevant to the subject matter of this

proceeding.”  Boilerplate objections are pointless,

since they do nothing to meet the objecting party’s

burden to show why discovery is improper.  Burkybile

v. Mitsubishi Motors Corp., No. 04 C 4932, 2006 WL

2325506, at *6 (N.D. Ill. Aug. 2, 2006).  Seibel

supplied no log to support his claims of privilege.

Assertions of privilege are pointless if no privilege

log accompanies them.  RBS Citizens, N.A. v. Husain,

291 F.R.D. 209, 218-19 (N.D. Ill. 2013); Acosta v.

Target Corp., 281 F.R.D. 314, 319-20 (N.D. Ill.

2012).

Seibel now tries to explain away his

delay in responding to the subpoenas by claiming he

takes care of his elderly grandmother.  Beginning in

late December, he says, she had to be hospitalized

several times.  Perhaps so, although one wonders who

was caring for her during Seibel’s prison term.  But

whatever his obligations to his grandmother, it was

still incumbent upon him to pay attention to the

subpoenas, communicate with counsel, and seek

extensions if necessary.  The debtors point out that
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during the same period, Seibel was able to sue a

non-debtor Caesars entity in a distant district, and

in connection with that action he was able to file

two detailed affidavits.  Some legal matters, then,

he had time for, ailing grandmother notwithstanding.

The subpoenas here he did not.

On the other hand, there are the

debtors.  Knowing full well that Seibel was to begin

serving his one-month prison sentence on November 29,

2016, the debtors nonetheless had the subpoenas

issued that very day.  The subpoenas had a compliance

date of January 3, 2017, mere days after his release.

To make matters worse, the debtors waited to serve

Seibel until December 15, just two weeks before the

compliance date, while he was still imprisoned and

obviously unable to gather any documents.  And to

make matters still worse, the document requests

accompanying the subpoenas were stunning both in

number and in breadth:  More than 150 exceptionally

expansive requests calling for the production of

material from 2002 to the present.  In late January,

when Seibel’s counsel suggested service of a new

subpoena with a new compliance date, efforts at

cooperation were rebuffed.  The debtors maintained

that Seibel had waived his objections by not
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responding within 14 days after service – by December

29, in other words, although he was a federal

prisoner until December 27.

Tempting though it is, I cannot come

up with a way to rule against everyone.  It is not

possible both to compel Seibel’s response and also

quash the subpoenas.  Given that the debtors made

unacceptable document requests and Seibel belatedly

served unacceptable objections to them, there is no

good resolution.  The best course, it seems to me, is

to put both sides back to square one and make them

begin again.  I can do that by quashing the

subpoenas, and there is plenty of reason to quash

them.

Rule 45(d)(3)(A) requires the court

“[o]n timely motion” to quash or modify a subpoena

that, among other things, fails to allow a reasonable

time to comply or subjects a person to an undue

burden.  The initial question here is whether

Seibel’s motion was timely.  The debtors argue it was

not, insisting that the motion must be filed before

the subpoena’s compliance date.  Many courts reach

that conclusion.  See Enargy Power (Shenzhen) Co. v.

Wang, No. 13-11348-DJC, 2014 WL 2048416, at *3 n.5

(D. Mass. May 16, 2014).  But the Rule itself imposes

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 15-01145    Doc 7605-8    Filed 11/17/17    Entered 11/17/17 16:20:51    Desc
 Exhibit H    Page 22 of 33

363
App. 1782



22

no set time limit – in contrast to Rule 45(d)(2)(B)

which does, specifying a 14-day period to object.

The omission of any similar period in Rule

45(d)(3)(A) suggests an intent to permit greater

flexibility in an area where courts typically enjoy

broad discretion.  Other courts, consequently, have

found that timeliness means filing the motion within

the compliance period “so long as that period is of

reasonable duration.”  City of St. Petersburg v.

Total Containment, Inc., No. 07-191, 2008 WL 1995298,

at *2 (E.D. Pa. May 5, 2008).  Still other courts

have exercised their discretion to quash defective

subpoenas even when the motion was untimely.  See

Bouchard Transp. Co. v. Associated Elec. & Gas Ins.

Servs., Ltd., No. 15 Civ. 6586 PAC, 2015 WL 6741852,

at *1 (S.D.N.Y. Nov. 4, 2015).

In this case, I will exercise my

discretion and quash the subpoenas for two reasons

that are related.

First, the subpoenas did not give

Seibel a reasonable time to comply, which, as the

court in Bouchard noted, is a “mandatory ground to

quash” under the Rule.  Bouchard, 2015 WL 6741852, at

*2.  As I noted before, the subpoena was served on

December 15 and required Seibel to produce documents
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on January 3, a little over two weeks later.  That

period might well be reasonable in a different case

with more modest requests for production.  Fourteen

days is often considered a presumptively reasonable

time for compliance.  See Verisign v. XYZ.com, LLC,

No. 15-mc-175-RGA-MPT, 2015 WL 7960976, at *3 (D.

Del. Dec. 4, 2015) (making this observation).  

But here, the debtors served more than

150 document requests (if subparts are included),

requests that were breathtakingly broad.  Many of the

requests sought documents that were arguably

privileged.  No one could have complied with these

subpoenas in the short time Seibel was given, let

alone someone who was a federal prisoner for most of

the period between the dates of service and

compliance.  Under the circumstances, the time for

compliance was unreasonable.  Cf. Nguyen v. Louisiana

State Bd. of Cosmetology, No. 14-80-BAJ-RLB, 2016 WL

320152, at *2 (M.D. La. Jan. 26, 2016) (finding 16

days unreasonable where the subpoena sought “a large

amount of documents, most of which are subject to the

attorney client privilege”).

Second, the subpoenas subjected Seibel

to an undue burden.  In determining whether a

subpoena imposes an undue burden, the court must

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 15-01145    Doc 7605-8    Filed 11/17/17    Entered 11/17/17 16:20:51    Desc
 Exhibit H    Page 24 of 33

365
App. 1784



24

consider whether the burden of compliance exceeds the

benefit of production.  Northwestern Mem’l Hosp. v.

Ashcroft, 362 F.3d 923, 927 (7th Cir. 2004).

Relevant factors include whether (1) the party

subpoenaed is a non-party to the underlying suit; (2)

the information requested is relevant; (3) the

requesting party has a substantial need for the

documents; (4) the request is overly broad; (5) the

time period covered is reasonable; (6) the request is

sufficiently specific; and (7) the request imposes a

burden.  American Soc’y of Media Photographers, Inc.

v. Google, Inc., No. 13 C 408, 2013 WL 1883204, at *2

(N.D. Ill. May 6, 2013).

Again, Seibel was served with more

than 150 document requests seeking documents spanning

almost two decades.  The requests were overly broad,

were insufficiently specific, covered an unreasonable

period, and often sought material that appeared to be

privileged.  Some examples: 

• All documents relating to “any

assignment” involving FERG or LLTQ.

• All tax filings of FERG, LLTQ,

and Seibel.

• All documents relating to the

Seibel Family 2016 Trust, including its creation or
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formation.

• All documents related to FERG

2016, LLC.

• All documents relating to

Seibel’s criminal case and any allegations in the

information filed against Seibel.

• All documents relating to

Seibel’s decision to plead guilty in the criminal

case.

• All documents relating to “any

criminal, illegal, or fraudulent activity that you

are currently involved in or have ever been involved

in.”

And on and on.  The burden that these

requests imposed on Seibel was more than just undue.

The subpoenas were overbearing and abusive.

Meanwhile, the relevance of the

information the debtors sought is open to serious

question.  In denying FERG and LLTQ’s motion for

protective order, I described as “thin” the legal

theories the debtors have advanced to justify what

they call “suitability” discovery.  As I explained,

rescission does not seem to be a possibility here,

and neither the LLTQ and FERG dispute nor the MOTI

dispute appears to involve anticipatory repudiation.
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Nine months have passed since the debtors learned of

Seibel’s conviction, and still they have articulated

no coherent theory that would make relevant the

documents they want from him.

Given the oppressiveness of the

subpoenas the debtors served on Seibel and the

dubious relevance of the discovery they are pursuing,

I find the burden of compliance with the subpoenas

exceeded the benefit of production.  Northwestern

Mem’l Hosp., 362 F.3d at 927.

Because the subpoenas did not provide

Seibel with a reasonable time for compliance and

imposed an undue burden, his motion to quash the

subpoenas will be granted.  The debtors’ motion to

compel his compliance will be denied.

The debtors are free to try again.  To

minimize the chances of future disputes, I will

impose the following guidelines for any new

subpoenas.

1.  In this circuit, a subpoena may be

served not only by personal delivery but also by

certified mail.  See Ott v. City of Milwaukee, 682

F.3d 552, 557 (7th Cir. 2012).  The debtors are free

to serve Seibel by certified mail at his last known

address.  His counsel should receive a copy.
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2.  Any subpoena to Seibel must

include no more than 35 requests for documents,

including subparts.  Any subpoena to Seibel in his

capacity as his mother’s guardian must include no

more than 15 requests for documents, including

subparts.  The time period the subpoenas cover must

be no greater than 2009 to the present.

3.  Any subpoena to Seibel must allow

him at least 45 days from the date of service to

respond.

4.  Counsel for the parties are

reminded that there are rules, national and local,

governing discovery and discovery disputes.  Those

rules must be followed.  So must the decisional law

applying those rules.  Counsel for the debtors are

reminded that lawyers are expected to show each other

something that in these parts we call “professional

courtesy.”

An appropriate order will be entered

addressing the motions and setting out the terms for

future subpoenas to Seibel.

I don't believe there is much else to

discuss except the status of the FERG, LLTQ, and MOTI

matters.

MR. RUGG:  Your Honor, for the record,
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Nathan Rugg for FERG, LLTQ Enterprises, MOTI

Partners, and their assigns.

MR. GRAHAM:  Your Honor, Joe Graham,

Kirkland & Ellis, on behalf of the debtors.  

I want to thank you for your ruling.

I know that it didn't necessarily go our way, but

thank you for getting to it.

THE COURT:  I'm paid to do these

things.

MR. GRAHAM:  I know.

THE COURT:  All right.  Well, there

is, obviously, discovery going ahead on all of these

matters, so I don't think there is much to discuss

except this on MOTI.  I received supplemental briefs

that I asked for to address the question of the

contractual status of the parties' relationship

because it seemed to me on looking at the documents,

that the contract had expired.  And, nonetheless, the

parties had continued dealing with each other.  

And I suggested at the time that it

might involve a doctrine known as quasi-contract,

which it does not.  And I wanted some assistance with

that.  MOTI submitted a supplemental brief that

suggested that there had indeed been an extension of

the contract and gave me various legal reasons why
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that was true, in addition to factual ones.  The

debtors filed what they called a limited response in

which they essentially said, yes, we agree that the

contract was extended.

But I didn't find the facts that MOTI

supplied to suggest that the contract had been

extended.  And I didn't believe the legal arguments

were persuasive.  And I cannot simply conclude that

the contract was extended because the parties agree

to it.  You can stipulate to facts.  You can't

stipulate to legal conclusions, nor can you stipulate

to what this is, a mixed question of law or fact.  It

is my decision whether the contract was extended

based on the facts.  You can stipulate to those

facts, but not to the conclusion.

My research suggests the following.

One, based at least on the facts that I have now, the

contract was not extended.  The parties continued

operating, but not under the contract.  They

continued operating in some new way.  Exactly how

they operated and in what new way isn't entirely

clear to me.

Rather than a contract implied in law,

what usually happens when parties continue to perform

under a contract that has expired is that they end up
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with what is called a contract implied in fact.  And

"the seminal case" would probably be too much to call

it, but you can take a look at Martin v. Campanaro,

which is a Second Circuit case from 1946, 156 F.2d

127.

That doctrine applies when the parties

continue operating as if the old contract were in

existence.  When they start operating in a new way,

they have an implied contract, but not necessarily on

the same terms.  And this is described in -- this

will seem obscure, but it's really not -- a South

Dakota Supreme Court decision called Jurrens,

J-U-R-R-E-N-S, which you will find at 587 N.W.2d 151.

What happens when the parties behave differently is

that you end up with a factual question about what

the terms under which they operated really were.

So I think we're going -- and unless

you're able to convince me in a way you haven't so

far, and I realize we're not at that point, that this

contract really was extended -- we are going to have

a factual question about what the terms were.  And we

know what factual questions require.  They require an

evidentiary hearings.  Now, maybe we're going to need

one of those anyway on this.  I really don't know.

But that's my analysis at this point based on what I
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have.

Okay.  So I thought to the extent that

it was useful, maybe it is, maybe it's not, to hear

what was on my mind, now I have told you.  Other than

that, I think since there is discovery going on, we

should just continue this to a new date.  

Do you agree?

MR. GRAHAM:  Your Honor, in that

scenario then, MOTI would be continued on just on the

same path as the FERG and LLTQ matters, is that what

you're suggesting then?

THE COURT:  Yes.  I think they are

both up today for status.

MR. GRAHAM:  They all were, Your

Honor.

THE COURT:  And, you know, we can put

them over to July, if that makes sense, or instead of

putting something on the calendar that may not be

suitable, we could move it to August.  You're the

ones taking discovery.  I'm just sitting here reading

the things you file.

MR. RUGG:  Your Honor, I think August

works for the parties for status.

THE COURT:  Why don't we do that.  So

we will put all of those matters over to the August
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date.  

Is there anything else today we need

to discuss?

MR. GRAHAM:  I think that's it, Your

Honor.

THE COURT:  Okay.  Great.  Thank you

all.

MR. GRAHAM:  Thank you.

MR. RUGG:  Thank you, Your Honor.

Good afternoon.

(Which were all the proceedings had in 

the above-entitled cause, June 21, 

2017, 1:30 p.m.) 

I, AMY B. DOOLIN, CSR, RPR, DO HEREBY CERTIFY  
THAT THE FOREGOING IS A TRUE AND ACCURATE  
TRANSCRIPT OF PROCEEDINGS HAD IN THE ABOVE-  
ENTITLED CAUSE. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

CAESARS ENTERTAINMENT OPERATING  )
COMPANY, INC., et al., No. 15 B 01145  )
                          Chicago, Illinois )
                                   1:30 p.m. )
                  Debtor.        August 17, 2016  )

 

TRANSCRIPT OF PROCEEDINGS BEFORE THE 
HONORABLE A. BENJAMIN GOLDGAR 

 

APPEARANCES:   

For the Debtors:                Mr. David Zott; 
                                Mr. Jeffrey Zeiger; 
                                Mr. Joseph Graham; 
                                Mr. Brent Rogers; 
                                Mr. Bill Arnault; 
 
For the U.S. Trustee:           Ms. Denise DeLaurent; 
                                Mr. Adam Brief; 
 
For the Noteholder Committee:  Mr. James Johnston; 
 
For the 10.75 Notes Trustee:    Mr. Jason Zakia; 
 
For FERG, LLC and LLTQ  
Enterprises:                    Mr. Steven Chaiken; 
 
For BOKF:                       Mr. Andrew Silfen; 
 
 
 

 

Court Reporter:              Amy Doolin, CSR, RPR 
                             U.S. Courthouse 
                             219 South Dearborn 
                             Room 661  
                             Chicago, IL  60604. 
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THE CLERK:  We are taking up all

matters on the call in the Caesars Entertainment

Operating Company Incorporated, et al., bankruptcy

case.

MR. GRAHAM:  Good morning, Your Honor.

Joe Graham, Kirkland & Ellis, on behalf of the

debtors.

THE COURT:  Good afternoon.

MR. GRAHAM:  I want to just take care

of a couple of quick housekeeping matters.  Beginning

first, I wanted to note that this morning we

announced a deal -- we announced a deal in principle

in our 105 pleading last Monday.  This morning we

actually filed -- CEC filed an 8-K announcing the

terms of the deal with the Danner plaintiffs.  So

that's one of the parties to the 105 litigation.

The second thing --

THE COURT:  No deal with any of the

other parties, though?

MR. GRAHAM:  No, understood, Judge.

THE COURT:  Well, I was asking.

MR. GRAHAM:  Oh, no, there is no deal

at this point with any of the other parties.

In addition, Judge, we filed an

updated agenda yesterday.
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THE COURT:  Yes, I have it.

MR. GRAHAM:  One of the things, the

third item on the agenda, the Paul Weiss motion to

compel, that's been withdrawn.  So we'll just skip

over that, unless you have any questions.

We also made an error when we moved

the NRF stuff.  It says the status is going forward,

even though it's going to be continued.  It should

just say the matter is continued.  So we won't need

to take up the NRF stuff today, unless you have

questions.

THE COURT:  All right.

MR. GRAHAM:  With that, I'm going to

hand it to my colleague, Mr. Zott, for our motion to

continue the standing motion.

THE COURT:  Very well.

MR. ZOTT:  Good morning, Your Honor.

Good afternoon, I should say.

THE COURT:  Are the crutches an

improvement over the scooter?

MR. ZOTT:  No scooter, Judge.  This is

considered progress in these things.

THE COURT:  Is it?  Good.

MR. ZOTT:  Apparently.  Although the

scooter was much more fun, I have to say.
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THE COURT:  Well, it was certainly a

lot more interesting to look at.

MR. ZOTT:  Your Honor, this is, I

guess, as you know, Your Honor, our motion to

continue the standing motion, to stay the standing

discovery, and also to stay the actual adversary

proceeding that we filed.

THE COURT:  Right.

MR. ZOTT:  It has been set for

presentment.  And, Your Honor, there has been four

responses to that filed.  I'm not sure if you've had

a chance to look at those.

THE COURT:  Of course, I have.

MR. ZOTT:  Okay.  So you're probably

way ahead of me on this one, Judge.

THE COURT:  Well, I saw no real

objection to staying the adversary that you filed 

or postponing the hearing.  People had various

comments.

MR. ZOTT:  Right.

THE COURT:  But the committee, whose

derivative standing motion it is, didn't have a

problem striking the hearing, and at least continuing

the motion to the October omnibus date.  

MR. ZOTT:  Right.  
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THE COURT:  So that would be what I

would propose to do.

MR. ZOTT:  Okay, Your Honor.

Obviously, we were requesting that it be continued

through confirmation.  But, you know, of course,

whatever Your Honor thinks is best.

I will just note that the one issue

they raised is really tolling, the fact that we

tolled as to six defendants and then sued the vast

majority.  And on tolling, just so Your Honor knows,

we had a healthy dialogue with the Jones Day firm

about tolling.  We exchanged thoughts on that.  We

took a very, very hard look.  

And as to these six individuals, two

law firms and four individuals, we concluded that

we're very, very comfortable in the tolling.  And so

that's really their issue.

THE COURT:  But they are not.  They

aren't that comfortable.  And they have some

questions about whether the agreements, I think, are

enforceable, at least in certain places.

MR. ZOTT:  Uh-huh.

THE COURT:  And I don't know whether

there was more to it than that.  But, you know,

rather than put that off to a point where it might
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suddenly be determined that they're not enforceable

and, oh, wait, it's too late now, I think they would

rather make sure that no rights were lost.  And I

would imagine you would like that too.  And the only

difference of opinion is on enforceability.  You want

them to be enforceable and they want them to be

enforceable.  But they have questions.

MR. ZOTT:  Absolutely.  I was only

proposing that the court enters a stay through

confirmation, but then we come and, if necessary,

brief the tolling issue in October.  And if there is

any issue, obviously we would have to address it at

that point.  That was my suggestion.

THE COURT:  Well, it may have to be

briefed, but I think I would like to give the

committee an opportunity to do some research under

less stressful conditions.

MR. ZOTT:  Sure.

THE COURT:  I am willing to dispense

with the January -- January, not yet -- the

September 12 trial, because even if we have to have a

hearing, obviously it would be a lot more limited.

Otherwise, I wouldn't be willing to.  I mean, I

couldn't see postponing what we thought we were going

to have to do in September to a later date.  That's
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just not going to fly.

MR. ZOTT:  Very good. 

THE COURT:  So let's strike the

September 12 hearing date on the motion and continue

the motion to I think October 19.

THE CLERK:  Yes.

THE COURT:  Then there's a motion 

in the adversary, which I think is a couple items

down on the agenda.  We can take that up at the same

time.  And that was to stay proceedings on the

adversary itself.  

Don't you want to serve these

complaints?

MR. ZOTT:  Oh, we do.  We do, Your

Honor.

THE COURT:  Okay.  I think that would

be important.

MR. ZOTT:  We agree with the

noteholders on that.  And we will timely serve.  And

we're intending to do that.  If Your Honor wants to

put it in the order, that's fine.

THE COURT:  Oh, I think it should be

in the order.

MR. ZOTT:  Yes.

THE COURT:  So why don't we make both
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of these draft order to follow, and you can supply me

with orders that do what we talked about today.

MR. ZOTT:  Very good, Your Honor.

THE COURT:  But I won't expect to see

you on September 12, at least not in connection with

the standing motion.

MR. ZOTT:  Very good.

THE COURT:  Okay.

MR. ZOTT:  Thank you, Your Honor.

THE COURT:  Thank you.

MR. ARNAULT:  Good afternoon, Your

Honor.  Bill Arnault for the debtors.

MR. CHAIKEN:  Good afternoon, Judge.

Steve Chaiken on behalf of the movants FERG, LLC, and

LLTQ Enterprise, LLC.

THE COURT:  Good afternoon.

Before I make any observations about

this, I don't suppose you've worked it all out?

MR. CHAIKEN:  We have not been able to

work this out.

THE COURT:  All right.  Well, I am

going to grant the motion to an extent.  I have

doubts myself about the legal contentions that both

sides have made here.  I don't know that the debtors'

assertions about the validity of the restrictive
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covenant under Nevada law are accurate.  The cases

they cite would not support the proposition that this

is invalid.  They don't have a case that I saw, at

least based on the information in the memorandum,

that would support that.  

And in any event, arguments about the

merits are not usually good arguments when it comes

to discovery.  You can't say we're not going to

supply discovery because the party's position on the

merits is wrong.  No one would ever produce anything,

supply any discovery, if that kind of argument would

fly.

On the other hand, and I don't know

that it really goes to this motion, I'm not sure

about the movant's position on the Udell case.  I

mean, Udell, which I have the misfortune to be

familiar with from another matter, had to do with

whether a claim for an equitable remedy, particularly

to enforce a restrictive covenant, was a claim as

that term is defined in the Bankruptcy Code.  And I'm

not sure it goes quite as far as you suggest.  But

that's by the by.

When I look at the discovery requests

here, I think you're entitled to some of what you

want, but not all of it.  It doesn't seem to me that
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you really are entitled to everything that

interrogatory number 11 would get you.  That asks for

identification of every restaurant venture with Mr.

Ramsay that the debtors have contemplated since

January 1st, 2010.  Just thinking about opening a

restaurant is neither here nor there.  They have to

have actually opened it.  Just, you know, musings by

the by would not produce any kinds of rights even

under your view of your restrictive covenant.  

So I think just contemplating isn't

enough.  Actually pursuing the venture would be

relevant, it seems to me, and particularly if there

were any revenues that were obtained as a result of

the venture.  I mean, you could pursue it but then

never open it.  I think that happens in the

restaurant business more often than one would like to

think.

So I would be willing to enforce

interrogatory number 11 and order the discovery

limited to ventures that were pursued, but not

contemplated.  That's too broad.  

I don't --

MR. ARNAULT:  Your Honor -- 

THE COURT:  Yes, go ahead. 

MR. ARNAULT:  Sorry to interrupt, Your
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Honor.

THE COURT:  No, go ahead.

MR. ARNAULT:  But we did in fact

provide information relating to restaurants that were

pursued in the past.

THE COURT:  Okay.  Then if it's

supplied, there's nothing else to be done.

Although I don't love the form of

interrogatory number 13, I don't think it's really

productive to ask people to identify communications,

as a rule.  It's not beyond what's permitted.  And so

to the extent that it requests communications

relating to ventures that were pursued, again, I

would grant the motion.

I don't have a problem with number 15.

That has to do with ventures currently contemplating

pursuing.  Well, you know, those could still come to

fruition.  It's the ones that have been contemplated

and never went anywhere that I just don't think are

relevant at all.

MR. CHAIKEN:  Judge, on that note,

that's the issue.  We did limit this from

contemplating to actually discussed, so it wasn't as

broad when we were having our conversations.  

The concern we have is if restaurants
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were discussed and weren't pursued because of the

very restriction that's at play here.

THE COURT:  Why would that help you?

Why would that be relevant?

MR. CHAIKEN:  It's relevant to the

extent of the issue over the scope of what 1322 means

in a restrictive covenant provision.  It is one issue

here.  And if there are communications where the

debtors did not pursue restaurants with Mr. Ramsay

based on the very provision that's at issue, we think

that's relevant.

THE COURT:  Right, because it would

be behavior of the parties that would inform the

interpretation of the provision.  That's the theory?

MR. CHAIKEN:  Yes.

MR. ARNAULT:  And, Your Honor,

again, to be clear, we provided that information.

We are hearing a switch of the theory.  Their motion

to compel is based on the premise that these future

ventures are relevant to determine whether the money

damages can be determinable.  It doesn't have

anything to do with the interpretation of 1322.

THE COURT:  Right.  Well, this whole

determinable thing goes to the movant's position on

the Udell case that I asked a question about.
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MR. ARNAULT:  And, Your Honor, our

point here is that for future ventures, it doesn't

matter whether or not these discussions have occurred

one way or another to determine whether or not money

damages can be calculable.  

Let's say they did or let's say

they didn't.  We know what the breach is going to be.

We know what the terms of the agreement was going to

be, so there's no need to delve into discovery

because it doesn't have a bearing one way or another

on whether the money damages can actually be

calculable.

In other words, let's say that there

were no future ventures that were being contemplated.

That wouldn't indicate one way or another if a future

breach of this contract provision would make money

damages calculable or not.  Same thing if ten future

ventures were being contemplated.  That wouldn't have

a bearing on the calculability of those future money

damages.

THE COURT:  The calculability is not

something that's really grabbing me at this point

but, of course, I could be mistaken, and maybe it

will grab me eventually.

It seems to me that if there have been
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discussions about opening a restaurant with

Mr. Ramsay in the future, that that would be relevant

because calculability or not, the theory here is that

if such a restaurant were opened, it would have to

involve the movants.  And if your position is that it

would not, then there would be damages as well from

that.  So it's not so much the calculability of the

damages as their existence.  That's why it seemed to

me that these matters were relevant.

MR. ARNAULT:  Right.  But to the

extent that there are, as you put it, no agreements

that have been entered into, or there's no terms,

there are just discussions out in the ether, then

they're not going to be relevant to what those

damages could potentially be.

THE COURT:  It's one thing when those

happened in the past and nothing came of them, and

it's another thing when they're going on now.  So I

would rather err on the side of allowing the

discovery, which I think is always the best thing to

do.  

So with those caveats on limitation,

I'm going to grant the motion.  So we'll call this

draft order to follow, and you and counsel can come

up with an order.
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MR. ARNAULT:  Thanks, Your Honor.

MR. CHAIKEN:  Thank you, Your Honor.

THE COURT:  Thank you.

MR. ZEIGER:  Good afternoon, Your

Honor.  Jeffrey Zeiger, Kirkland & Ellis, on behalf

of the debtors.

Your Honor, we're here on the debtors'

motion for a protective order with respect to one

deposition for the 105 hearing next week.

THE COURT:  Right.  There seems to be

some confusion about the issues for the hearing.  The

issues for the hearing have not changed.  The issues

for the hearing are the same issues that are

described in the court of appeals' opinion.  

What has changed is the amount of time

that has passed.  With the passage of time, the

burden that the movant has in this situation

increases.  And the case law is very clear that you

can get this kind of injunction at the early stages

of the case.  We're not exactly at the early stages

of the case.  

So I am not inclined to grant your

motion for a protective order.  The position that you

take on Mr. Stauber really is that he doesn't know

anything.  Well, that's why you take depositions, to
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establish that people don't know anything.  

They don't have to take your word for

that.  And maybe they'd like to explore that for

themselves.  And, you know, it's one thing to procure

an affidavit from somebody that says that, and it's

another thing to extract that from them under the

bright lights, you know.

So I'm going to grant the motion to

compel and deny the motion for a protective order,

and have you produce Mr. Stauber.  

MR. ZEIGER:  We will, Your Honor.  I

understand.  

To be clear, Mr. Stauber -- our point

was Mr. Stauber doesn't know anything that Mr. Hayes

doesn't also know.  We're making Mr. Hayes available

for a deposition.  

The challenge, Judge, is that

obviously this is an accelerated proceeding.  And

they have committed to, you know, keeping the scope

of discovery within essentially the topics that they

listed on page 3 of their motion to compel.  The

concern is that, you know, they've obviously wanted

to take discovery of the independent directors on

standing.  And we kept saying, look, it's going to be

duplicative of confirmation.  
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What we don't want to do is these

depositions twice.  And so I understand the court's

order.  We will produce him this Friday as scheduled.

But our view is that it should be limited to the

topics as they set out in their motion.

THE COURT:  Well, I don't have a

problem with the topics limited to matters that are

relevant to the hearing.  And it doesn't seem to me

that most of the matters that pertain to the

derivative standing motion, which has now been

continued anyway --

MR. ZEIGER:  Correct.

THE COURT:  -- are going to be

relevant here.  But I think Mr. Stauber should be

examined.  

Why am I not going to hear from Mr.

Millstein at the hearing?  He has been your star

witness right along.  You know, as time goes on, your

case peters out.  I was quite surprised to see that I

was not going to have a chance to question him.

MR. ZEIGER:  Your Honor, Mr. Millstein

has a similar issue to Mr. Zott, and he can't fly

right now.  He just had surgery last Friday.

THE COURT:  Oh, dear.

MR. ZEIGER:  He's unable to fly.  
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THE COURT:  Well, that's too bad. 

MR. ZEIGER:  So that's why Mr. Hayes

will be here instead.

THE COURT:  All right.  Well, that

will happen, I suppose.

I have two comments, though, that I

wanted to make in anticipation of the hearing, and I

wanted to offer them because these motions suggested

some disagreement about the issues with the guaranty

plaintiffs, in particular, asserting that the issues

have narrowed.  

And as I said, they haven't.  But my

comments may give some guidance to the parties in

deciding what evidence to present.  And I offer these

as well for another reason:  On the off-chance that

they may promote a global settlement in the few days

remaining.  Never say "never."

The first comment concerns the

debtors' position that this is a "textbook case" for

the issuance of a section 105 injunction.  I've

agreed with that position in the past, because this

is a textbook case - in certain respects.  The

textbook third-party injunction is issued to stop a

lawsuit against a non-debtor who guaranteed one or

more of the debtors' obligations, intends to make a
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financial contribution to the debtors'

reorganization, and won't be able to make the

contribution if the lawsuit succeeds.  Because CEC

guaranteed certain of CEOC's obligations and is

contributing to its reorganization, and because the

lawsuits against CEC arguably jeopardize the

contribution, to that extent this case takes textbook

form.

But in another important respect, this

isn't a textbook case.  In the textbook case, the

third party that the injunction would protect is a

person - an actual human being - rather than a

corporation.  So, for example, a partner in a debtor

partnership or an officer or shareholder in a debtor

corporation.  In the textbook case, no one stands

behind the third party and its contribution.  A

judgment against a third party consequently spells

doom for the reorganization.  That was true in United

Health Care, in Saxby's Coffee, in Rustic, and Lahman

Manufacturing, in Otero Mills, in every decision

cited in my published opinion after the first hearing

except Lyondell.  It was true in the R&G Properties

case, as well, which was one of mine.

It isn't true here.  CEC is

majority-owned by four LLCs.  Two of those LLCs 
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are owned, in turn, by TPG Capital, LP, a large

private equity fund.  The other two LLCs are owned by

Apollo Global Management, LLC, also a large private

equity fund.  With those entities standing behind

CEC, it's hard to argue this is truly the textbook

case.

That brings me to my second comment.

In requesting relief under section 105, the debtors

always proceeded under the theory that the denial of

an injunction would, as the court of appeals put it,

"endanger the success of the bankruptcy proceedings."

They reach that conclusion because they contend that

successful reorganization depends on CEC's

contribution, and that contribution will disappear if

CEC loses the guaranty actions.

But why should the successful

reorganization depend on a contribution from CEC

alone?  As I just observed, several other entities

stand behind CEC.  Not only that, but the estates

here have claims - large ones the examiner found -

against some of these entities, entities that include

Apollo and TPG, as well as a host of other companies

and individuals.

The plan the debtors want to confirm

would release those claims.  Yet as far as I know,
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none of those companies and individuals, all of whom

would benefit from the proposed release, has

contributed so much as a dime under the plan.

Certainly, there's been no evidence to date of any

contribution.  In fact, Mr. Millstein, the debtors'

restructuring advisor, from whom apparently we will

not hear, testified as recently as this past June

that he had not even considered whether these

entities could contribute anything.  The current

motion asserts perfunctorily that "the sponsors" -

Apollo and TPG - are participating in settlement

discussions, but the motion doesn't describe their

participation and gives no indication that it's any

better than pro forma.

The debtors in these cases are asking

the guaranty plaintiffs, all of them creditors of the

debtors, to take considerably less than they are

owed.  The guaranty plaintiffs are miffed at being

asked to do that when parties potentially liable to

the estates would see the claims against them

released under the plan - and would pay nothing for

that benefit.  They're especially miffed when some of

the released parties are the ultimate owners of the

Caesars enterprise, the very entities that engineered

the leveraged buyout that led to these cases.  The
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guaranty plaintiffs don't see the proposed

reorganization here as involving shared pain.  I

don't blame them.

A section 105 injunction is an

equitable remedy.  To receive equity, the saying

goes, one must do equity.  Next week, the debtors

might well want to show - if it can be shown - what

is equitable about stopping the guaranty plaintiffs

from enforcing their contractual rights in order to

let the debtors confirm a plan under which alleged

wrongdoers are released for free.

With that, we can move on to the next

item.  I'll see you Tuesday. 

MR. JOHNSTON:  Your Honor, before we

do that, for the record, Jim Johnston of Jones Day on

behalf of Wilmington Savings Fund.  

First, thank you for your comments.

That is very helpful for preparing for next week.

You will hear more about those issues in our brief on

Friday and next week.

THE COURT:  Good.

MR. JOHNSTON:  I wanted to raise an

issue that just came to my attention this morning,

and that has to do with another aspect of the

discovery we tendered in connection with the motion,
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specifically a document request for the signature

pages to the second lien RSA, which you read about in

the motion.

We thought we had an agreement from

the debtors to produce those signature pages.  In

fact, Mr. Zeiger memorialized that agreement in an

email sent Friday night.  But when the production was

made, I believe Monday night, the signature pages

were produced but were redacted of the relevant

information.  The relevant information here being the

nature of the claims held by the signatories to the

agreement.

Again, one of the things you will hear

more about on Friday and next week is the nature of

the parties who signed the second lien RSA.  We have

reason to believe that those parties are all

substantial shareholders of CEC, or its affiliate,

CAC, and have other interests and claims throughout

the capital structure that are driving their actions

in this case, and that in fact make them less

concerned, and perhaps not concerned at all, with

recoveries on the second lien notes as second lien

notes.

We were never told those signature

pages were going to be redacted.  They were produced
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redacted.  We need that information.

THE COURT:  I guess this is an oral

motion to compel, which is not really appropriate.

But, nevertheless, time is short.  This is sort of an

emergency.  

So could you respond to that,

Mr. Zeiger.

MR. ZEIGER:  Yes, I can.  And I just

heard about this ten minutes ago.  I ended up working

in the ten minutes before the hearing started to

figure out what the status is.  

Under, apparently, the second lien

RSA, we are prohibited from sharing that information.

Apparently it's very commercially sensitive as to

what each specific signatory owns of each of the

second lien debt.  And what we're trying to do is

work on an agreement with counsel to be able to share

that on an attorney-eyes only basis.

THE COURT:  A protective order in

other words?

MR. ZEIGER:  I'm sorry?  

THE COURT:  A protective order in

other words?  

MR. ZEIGER:  Yes.  Yes, Your Honor.

THE COURT:  Okay.  
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MR. ZEIGER:  So then Jones Day could

have that information and we wouldn't be in violation

of our RSAs, which, obviously, is a huge point of

contention.  We have an RSA that we believe is

progress.  And in response, they have gone out and

gotten a cooperation agreement that ensures that the

RSA that we negotiated will never become effective,

which you'll hear more about next week.  

So this is, obviously, a very

sensitive issue.  We're trying to work with some of

the second lienholders who believe that we are making

progress.  And what we don't want to do is have a

foot fault whereby, you know, the progress we made

goes out the window.

MR. JOHNSTON:  And I will note, Your

Honor, the second lien RSA itself contemplates

exactly this situation and provides for

advisors'-eyes only production.  It's Section 5(a)

romanette iii.

THE COURT:  I take your word for it,

since I don't have the document.

MR. JOHNSTON:  Yes.

MR. ZEIGER:  I will.

MR. JOHNSTON:  This is something that

the parties actually envisioned when they were
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negotiating this agreement, and the agreement

categorically does not prohibit the debtors from

turning it over.

THE COURT:  It sounds as if the

production part of this can be worked out pretty

simply.

MR. ZEIGER:  Correct.

THE COURT:  There is the trial

question.  You know, it's one thing to produce 

it, and it's another thing then to have it disclosed

at trial.  And if it's going to come out at trial,

it's going to come out.  I'm not going to clear the

courtroom and shut off the telephone connection for

this.  So we'll have to give that some thought.

MR. ZEIGER:  Yes.

MR. JOHNSTON:  I think we all need to

think about that.  And hopefully we will come to a

resolution that works for everyone.

MR. ZEIGER:  My assumption is we all

want progress here, and we'll figure out a way to

allow them to challenge the bona fides of the

statement without destroying progress.

THE COURT:  Okay.  Very good.

Thanks.

MR. ZEIGER:  Very good.
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THE COURT:  The next matter is the

preference complaint CEC, et al., versus BOKF.  There

was a report filed of the parties' Rule 26(f)

conference.  And now because we've gone that route,

which I must say is really unusual in the adversary

proceedings that I have, we now need a scheduling

order under Rule 60(b).  I really hate those because

they require me to set deadlines for things that I

don't like to set deadlines for, but I guess there's

no way around it.  

So I think what I would like is for

the parties to provide me with a proposed scheduling

order, since you're in the best position to know how

much time you need for discovery.  And I don't need

to be involved in that.  And it's unfortunate that

the rule requires a deadline for motions.  I don't

usually set deadlines for motions, but the rule is

the rule.  So pick a deadline that you like and we'll

go from there.

MR. ROGERS:  Your Honor, Brent Rogers

from Kirkland & Ellis on behalf of the debtors.  

We would be happy to work with the

noteholders to come up with a proposed schedule.  I

want to advise Your Honor that the debtors will be

filing a motion to strike certain of the affirmative
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defenses and the answers.  

THE COURT:  Okay.  

MR. ROGERS:  That will be filed this

week.

THE COURT:  All right.  Thanks for the

warning.  That won't affect this scheduling matter,

of course.

You know, the other thing I didn't see

discussed in the report was expert discovery.  And I

don't know if that's something that you did discuss

or whether you're even contemplating any.  I imagine

you would be, but maybe I'm wrong about that.

MR. ROGERS:  Your Honor, I believe in

the report what we said was that we would discuss

among the parties expert discovery and come up with a

schedule for that in advance of the October omnibus

hearing.

THE COURT:  Okay.

MR. ROGERS:  We're happy to

incorporate that into the discussions over the

scheduling order.

THE COURT:  I think you should.  I

think that should be in the scheduling order.

Scheduling orders can always be amended.  That's the

one thing I'm not restricted from doing.  So let's
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call it draft order to follow.  You can provide me

with a scheduling order at some point.  And why don't

we continue the adversary proceeding to the October

19 date.  

Was that your proposal?

MR. ROGERS:  It is, Your Honor.

THE COURT:  Okay.  Let's do that.

MR. ROGERS:  And I believe we've

already laid out some of the dates in our Rule 26

report.

THE COURT:  Right.  

MR. ROGERS:  And we'll incorporate

those into the scheduling order.

THE COURT:  Yes, exactly.  And you can

choose the other dates.  

There is another matter that's under

the continued matters that I want to call, and that

is the debtors' motion for entry of an order that

would authorize the payment of certain expenses of

the 10.75 SGU notes trustee because I've got parties

who are not in agreement about how this should go

forward.  And I have some folks suggesting that there

should be a briefing schedule, and I have the U.S.

Trustee asking for a trial.  And if we're going to

have a trial, I'd just as soon set the date, frankly,
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so we know what we're working with.

MR. GRAHAM:  Good afternoon, Your

Honor.  Joe Graham, Kirkland & Ellis, on behalf of

the debtors.

MS. DeLAURENT:  Good afternoon, Your

Honor.  Denise DeLaurent.

MR. BRIEF:  Adam Brief on behalf of

Patrick Layng, the United States Trustee.

THE COURT:  So there were a number of

objections that went in some very interesting ways I

thought.  I'm not quite sure how the debtors feel

about some of that, since it seems to me to involve a

whole lot more expenditures than they had originally

contemplated when they filed this motion, although

maybe they knew about them all along.  I'm not sure.

And then, of course, the U.S. Trustee says nobody can

be paid.

You wanted a hearing.  Is that still

your position?

MS. DeLAURENT:  You're talking to the

United States Trustee?

THE COURT:  I sure am.

MS. DeLAURENT:  Yes.

THE COURT:  You're the only person who

asked for one.
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MS. DeLAURENT:  Yes, okay.  

I think initially we think that the

issue should be briefed.  We think as a threshold

issue you have to decide whether the authority

they're using, which is 363, is a basis for them to

actually pay the fees that they are contemplating

paying, which are administrative claims in the

estate.

And I think we laid that out in our

objection.  If you decide they cannot use 363, then

they're going to have to come in and I think they're

going to have to do what we think they should do,

which is proceed under 503 and substantial

contribution.

THE COURT:  Well, isn't there a

factual issue that underlies that question too

though?  I mean, I thought that was why you wanted a

hearing, or one of the reasons.  Maybe I'm mistaken.

MR. GRAHAM:  They have raised -- I

think one of their arguments, Your Honor, was whether

Wilmington Trust is a member of the committee was a

factual issue that needed to be discussed.  We have a

footnote, obviously, in our motion, Wilmington Trust

is a member of the committee.  But I think as Your

Honor is well aware, they've had a very active role
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as a creditor, representing a bunch of creditors in

this case.

THE COURT:  Oh, I'm well aware.  

MR. GRAHAM:  It was predicated on that

role.  We have a footnote that says that.  I believe

that that was one of the, you know, predicate issues

they raised, practical issues.

THE COURT:  Right.  So that's a

factual question, and we can brief it if you want.

But until we know as a factual matter, you know, what

they did -- I mean, I know some of what they did.  I

don't know probably everything they did for which

they want to be compensated.

Wouldn't you want to know that?

MS. DeLAURENT:  Yeah.  We don't

probably know everything they did either.

THE COURT:  Right.

MS. DeLAURENT:  I don't disagree with

that.  I mean, I think the burden is on the debtor to

basically put that forth in the motion.  And I'm

assuming they put that forth in the motion.  I don't

know.  

Is there more?

MR. GRAHAM:  Your Honor --

MS. DeLAURENT:  I think there is.
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MR. GRAHAM:  I mean, we can put out --

we have other -- we have, obviously, plenty of

reasons why we reached this deal with Wilmington,

with the holders of these subsidiary guaranty notes,

who have directed the trustee here throughout the

case.

If we need to put on more briefing, I

think that's part of our suggestion for why we need

to do a briefing -- we need to discuss with the

parties a briefing schedule.  One, we need to figure

out what the issues are, whether people think there

is a legal -- threshold legal issues that we can deal

with or whether there are certain factual issues that

need to be decided first.  

I recognize that's what you're asking

for here, but we have been contemplating not making

the sausage in front of the court, if possible.

THE COURT:  It's usually unavoidable

in this case.

Well, if it's your preference to go

ahead and brief it, then that's fine.  But it may

just serve to highlight the issues and not do much

more, and then we still have to have a hearing.  And

then you might have to brief it again based on what

the evidence at the hearing shows.  So that's the
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thing about prehearing briefs, they often just add to

the pile of paper.

And then the other thing is, you know,

the longer we postpone the hearing, the less time I

have.  I have this other hearing set for

January 17th.  You may know about it.

MR. GRAHAM:  Yes.

THE COURT:  And I imagine there will

be some activity leading up to that, unless really

wonderful things happen in the next few days.

All right.  If that's your preference,

then why don't we set a briefing schedule now.

MS. DeLAURENT:  Yes.  Judge, can I

just raise too, that, you know, if they're proceeding

under 363, it may be a different standard than under

503, 503 substantial contribution.

THE COURT:  Well, right.

MS. DeLAURENT:  Right?

THE COURT:  Very different standard, I

would say.  

MS. DeLAURENT:  Very different

standard.  And that's why we're saying, I mean, we

may be at this issue -- we may brief it more than

once.

THE COURT:  Okay.
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MS. DeLAURENT:  That is where we are.

I mean, we can definitely sit down and talk to the

debtors, see what they have to say about it, and come

up with a briefing schedule.  I have no problem with

doing that.

MR. GRAHAM:  Your Honor, obviously, we

have the U.S. Trustee up here.  I believe we are

about to get counsel maybe for BOKF.  But, obviously,

the committee, as well as the second lien trustees

filed objections as well.  So I think we need to

maybe all discuss the scheduling issues.

THE COURT:  Okay.  If that's your

preference.

MR. SILFEN:  Good afternoon, Your

Honor.  Andrew Silfen, Arent Fox, counsel for BOKF.  

THE COURT:  Welcome. 

MR. SILFEN:  I think I just want to

provide some comments that may be helpful to all of

this because we are dealing with possibly

confirmation.  And I think there is no disagreement

that under 1129(a)(4) and 1123 the indenture trustees

can be paid.  And the question is timing, can it be

paid in contemplation of a confirmed plan or can it

be paid during the case?

The challenge here is if we start to
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go in this direction, and it may be the right

direction, we run into ultimately a different

standard vis-a-vis the confirmed plan.  Because what

you do under a plan is different than what you can do

prior to a plan.  So from our perspective, this is a

timing issue.

THE COURT:  I was just going to

say --

MR. SILFEN:  The indenture trustees

will be paid.  The question is confirmation or

earlier.  And, obviously, you've read our papers.

We're offended by the discriminatory, coercive nature

and the unbalanced approach that's been taken.

THE COURT:  Well, it's discriminatory.

I don't know if it's coercive.

Does the U.S. Trustee agree that this

is really just timing and ultimately this money is

going to get paid?

MS. DeLAURENT:  Well, it depends on if

it's an administrative claim.  Okay?  Under 503, if

you're paying fees at an administrative level or if

it's added to the claim.  If it's an unsecured claim

-- they probably -- they have documents, I'm sure,

that provide for payment of attorney's fees.  And if

that's -- it's a charging lien.  They put that in
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