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DISTRICT COURT 

CLARK COUNTY, NEVADA 

MARCUS A. REIF, an individual; 

Plaintiff, 

vs. 

) 
) 
) 
) 
) 
) 

EDGEWATER GAMING, LLC, a Nevada ) 
Limited Liability Company, doing business as ) 
EDGEWATER HOTEL AND CASINO, ) 
GILLETT CONSTRUCTION LLC, a Nevada ) 
Limited Liability Company, ARIES ) 
CONSULTANTS INC., a Nevada ) 
Corporation, DOES 1 through 40, and ROE ) 
CORPORATIONS 1 through 40, inclusive; ) 

Defendants. 
) 
) 

Case No. 
Dept. No. 

A- 17- 7 52432- C 

XXX 

COMPLAINT AND 
DEMAND FOR .JURY TRIAL 

COMES NOW, Plaintiff MARCUS A. REIF, an individual, (hereinafter "Plaintiff'), by and 

through their attorneys of record, GLEN LERNER INJURY ATTORNEYS, for his Complaint against 

Defendants EDGEWATER GAMING LLC, a Nevada Limited Liability Company, doing business as 

EDGEWATER HOTEL AND CASINO, (hereinafter "EDGEWATER"), GILLETT 

CONSTRUCTION LLC, a Nevada Limited Liability Company, (hereinafter "GILLETT"), ARIES 

CONSULTANTS INC., a Nevada Corporation, (hereinafter "ARIES"), DOES 1 through 40, and ROE 

CORPORATIONS 1 through 40, inclusive, (hereinafter referred to collectively as "Defendants") 

allege and aver as follows: 

1 

COMPLAINT  
APPLT. APP. 1



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

.JURISDICTION 

1. The incident complained of herein occurred in Clark County, Nevada, on March 16, 

2016, granting jurisdiction upon this Honorable Court. 

2. At all times mentioned herein, MARCUS A. REIF was over eighteen years old and 

resided in San Bernardino County, California. 

3. At all times mentioned herein, Defendant EDGEWATER GAMING, LLC was a 

Nevada Limited Liability Company duly organized under the laws of the State of Nevada and 

authorized to conduct business in the State of Nevada. 

4. At all times mentioned herein, Defendant GILLETT CONSTRUCTION, LLC was a 

Nevada Limited Liability Company duly organized under the laws of the State of Nevada and 

authorized to conduct business in the State of Nevada. 

5. At all times mentioned herein, Defendant ARIES CONSULTANTS, INC. was a 

Nevada Corporation duly organized under the laws of the State of Nevada and authorized to conduct 

business in the State of Nevada. 

6. The true names and capacities, whether individual, corporate, associate or otherwise, of 

Defendants DOES 1 through 40 and/or ROE CORPORATIONS 1 through 40, inclusive, are unknown 

to Plaintiff, who therefore sues said Defendants by such fictitious names. Plaintiff is informed, 

believes and thereupon alleges that the Defendants designated herein as DOES 1 through 40 and/or 

ROE CORPORATIONS 1 through 40, inclusive, are any one of the following: 

(a) Parties responsible in some manner for the events and happenings herein referred to 

that caused injuries and damages proximately thereby to MARCUS A. REIF as herein 

alleged; 

(b) Parties that are the agents, servants, employees, and/or contractors of the Defendants, 

each of them acting within the course and scope of their agency, employment or 

contract; 

(c) Parties that own, lease, manage, operate, secure, inspect, repair, maintain and/or are 

responsible for the premises referred to hereinafter; 

(d) Parties that have assumed or retained the liabilities of any of the Defendants by virtue 

of an agreement, sale, transfer or otherwise; and/or 
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(e) Parties responsible for the design, manufacture, and/or installation of the vehicle barrier 

wall on the north side of the fifth floor parking garage at issue herein. 

Plaintiff will ask leave of the Court to amend this Complaint to insert the true names and 

capacities of said Defendants, DOES 1 through 40 and ROE CORPORATIONS 1 through 40, 

inclusive, when the same has been ascertained by the Plaintiff, together with appropriate charging 

allegations, and to join said Defendants in the action. 

GENERAL ALLEGATIONS 

7. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

incorporates the same by reference as though fully set forth at length herein. 

8. That on or about March 16, 2016, MARCUS A. REIF was the operator of a 1998 Ford 

Expedition, bearing California license plate number 5PKT385. 

9. Upon knowledge and belief, Defendants were the owners of the premises and subject 

parking structure, located at 2020 South Casino Drive, Laughlin, NV 89029 (hereinafter "parking 

structure"). 

10. Upon knowledge and belief, Defendants were the managers of the premises and the 

parking structure. 

11. Upon knowledge and belief, Defendants were the developers of the premises and the 

parking structure. 

12. Upon knowledge and belief, Defendants were the builders of the premises and the 

parking structure. 

13. Upon knowledge and belief, Defendants were the maintainers of the premises and the 

parking structure. 

14. Upon knowledge and belief, Defendants were the inspectors of the premises and the 

parking structure. 

15. Upon knowledge and belief, Defendants were the supervisors of the premises and the 

parking structure. 

16. Upon knowledge and belief, Defendants were the controllers of the premises and the 

parking structure. 

17. That on or about March 16, 2016, MARCUS A. REIF traveled northbound through the 
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parking structure. As a result of the Defendants' conduct, MARCUS A. REIF's vehicle exited the side 

of the parking structure and fell several floors causing him to sustain severe injuries. 

FIRST CLAIM FOR RELIEF 
(Negligence against Defendant Edgewater Gaming, LLC) 

18. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

incorporates the same by reference as though fully set forth at length herein. 

19. Defendant owed Plaintiff a duty of care to warn Plaintiff of the non-obvious and 

dangerous condition. 

20. Defendant breached this duty of care by failing to warn Plaintiff of the dangerous, non-

obvious condition. 

21. 

22. 

Defendant's negligence directly and proximately caused Plaintiff serious injury. 

As a direct and proximate result of the negligence, Plaintiff has incurred damages in 

excess of ten thousand dollars ($10,000.00). 

SECOND CLAIM FOR RELIEF 
(Negligence against Defendants Gillet Construction, LLC) 

23. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

18 incorporates the same by reference as though fully set forth at length herein. 

19 24. Defendant owed Plaintiff a duty of care to warn Plaintiff of the non-obvious and 

20 dangerous condition. 

21 25. Defendant breached this duty of care by failing to warn Plaintiff of the dangerous, non-

22 obvious condition. 

23 

24 

26. 

27. 

Defendant's negligence directly and proximately caused Plaintiff serious injury. 

As a direct and proximate result of the negligence, Plaintiff has incurred damages in 

25 excess of ten thousand dollars ($10,000.00). 

26 

27 

28 28. 

THIRD CLAIM FOR RELIEF 
(Negligence against Defendant Aries Consultants, Inc.) 

Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

incorporates the same by reference as though fully set forth at length herein. 
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29. Defendant owed Plaintiff a duty of care to warn Plaintiff of the non-obvious and 

dangerous condition. 

30. Defendant breached this duty of care by failing to warn Plaintiff of the dangerous, non-

obvious condition. 

31. Defendant's negligence directly and proximately caused Plaintiff serious injury. 

32. As a direct and proximate result of the negligence, Plaintiff incurred damages in excess 

often thousand dollars ($10,000.00). 

FOURTH CLAIM FOR RELIEF 
(Negligence Per Se Against Defendants Edgewater Gaming, LLC) 

33. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

incorporates the same by reference as though fully set forth at length herein. 

34. Defendant violated Nevada Revised Statues, and/or county building codes governing 

the building, maintenance, and/or repair of the parking structure. 

35. 

36. 

As a result of Defendant's violations, Plaintiff sustained injuries. 

Plaintiff was and is a member of the class persons that the statutes and/or county 

building codes were intended to protect. 

37. Plaintiff sustained the type of injuries that the statutes and/or county building codes 

were intended to prevent. 

38. As a direct and proximate result of Defendant's violations, Plaintiff incurred damages 

in excess of ten thousand dollars ($10,000.00). 

FIFTH CLAIM FOR RELIEF 
(Negligence Per Se Against Defendants Gillet Construction, LLC) 

39. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

25 incorporates the same by reference as though fully set forth at length herein. 

26 40. Defendant violated Nevada Revised Statues and/or county building codes governing 

27 the building, maintenance, and/or repair of the parking structure. 

28 41. As a result of Defendant's violations, Plaintiff sustained injuries. 

42. Plaintiff was and is a member of the class persons that the statutes and/or county 
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building codes were intended to protect. 

43. Plaintiff sustained the type of injuries that the statutes and/or county building codes 

were intended to prevent. 

44. As a direct and proximate result of Defendant's violations, Plaintiff incurred damages 

in excess of ten thousand dollars ($10,000.00.) 

SIXTH CLAIM FOR RELIEF 
(Negligence Per Se against Defendant Aries Consultants, Inc.) 

45. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

incorporates the same by reference as though fully set forth at length herein. 

46. Defendant violated Nevada Revised Statues and/or county building codes governing 

the building, maintenance, and/or repair of the parking structure. 

47. As a result of Defendant's violations, Plaintiff sustained injuries. 

48. Plaintiff was and is a member of the class persons that the statutes, and/or county 

building codes were intended to protect. 

49. Plaintiff sustained the type of injuries that the statutes and/or county building codes 

were intended to prevent. 

50. As a direct and proximate result of Defendant's violations, Plaintiff incurred damages 

in excess of ten thousand dollars ($10,000.00.) 

SEVENTH CLAIM FOR RELIEF 
(Premises Liability against Defendant Edgewater Gaming, LLC) 

51. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

23 incorporates the same by reference as though fully set forth at length herein. 

24 

25 

26 

52. Defendant owed Plaintiff a duty to maintain the parking structure in a reasonably safe 

condition for use. 

53. Defendant breached this duty by not ensunng that the parking structure was m a 

27 reasonably safe condition for use. 

28 54. Defendant's breach directly and proximately caused Plaintiff to sustain serious injury. 

55. As a direct and proximate result of Defendant's breach, Plaintiff to incurred damages in 
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excess of ten thousand dollars ($10,000.00). 

Eighth Claim for Relief 
(Negligent Performance of an Undertaking against Defendant Gillett Construction, LLC) 

56. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

incorporates the same by reference as though fully set forth at length herein. 

57. Defendant undertook, gratuitously or for consideration, to render services to Edgewater 

Gaming, LLC, which Defendant should have recognized as necessary for the Plaintiffs protection. 

58. Defendant undertook to perform a duty that Edgewater Gaming, LLC owed to the 

Plaintiff. 

59. Defendant failed to exercise reasonable care in its undertaking. 

60. Defendant's failure to exercise reasonable care increased the risk of harm to Plaintiff. 

61. Plaintiff suffered harm because of his and/or Edgewater Gaming, LLC's reliance on 

Defendant's undertaking. 

62. As a direct and proximate result of Defendant's failure to exercise reasonable care, 

Plaintiff to incurred damages in excess of ten thousand dollars ($10,000.00). 

Ninth Claim for Relief 
(Negligent Performance of an Undertaking against Defendant Aries Consultants, Inc.) 

63. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

20 incorporates the same by reference as though fully set forth at length herein. 

21 

22 

23 

24 

25 

26 

27 

28 

64. Defendant undertook, gratuitously or for consideration, to render services to Edgewater 

Gaming, LLC, which Defendant should have recognized as necessary for the Plaintiffs protection. 

65. Defendant undertook to perform a duty that Edgewater Gaming, LLC owed to the 

Plaintiff. 

66. Defendant failed to exercise reasonable care in its undertaking. 

67. Defendant's failure to exercise reasonable care increased the risk of harm to Plaintiff. 

68. Plaintiff suffered harm because of his and/or Edgewater Gaming, LLC's reliance on 

Defendant's undertaking. 

69. As a direct and proximate result of Defendant's failure to exercise reasonable care, 
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Plaintiff to incurred damages in excess of ten thousand dollars ($10,000.00). 

Tenth Claim for Relief 
(Punitive Damages against Defendant Edgewater Gaming, LLC) 

70. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

incorporates the same by reference as though fully set forth at length herein. 

71. Defendant knew or should have known that the parking structure was not m a 

reasonably safe condition for use. 

72. Plaintiff seeks an award of exemplary and punitive damages pursuant to NRS 42.001 et 

seq. in an amount excess of$10,000.00 for Defendant's despicable conduct with a conscious disregard 

for the rights and safety or others by failing to repair the parking structure and/or warning Plaintiff of 

the parking structure's dangerous condition. 

Eleventh Claim for Relief 
(Punitive Damages against Defendant Gillett Construction, LLC) 

73. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

16 incorporates the same by reference as though fully set forth at length herein. 

17 74. Defendant knew or should have known that the parking structure was not m a 

18 reasonably safe condition for use. 

19 

20 

21 

22 

23 

24 

25 

75. Plaintiff seeks an award of exemplary and punitive damages pursuant to NRS 42.001 et 

seq. in an amount excess of$10,000.00 for Defendant's despicable conduct with a conscious disregard 

for the rights and safety or others by failing to repair the parking structure and/or warning Plaintiff of 

the parking structure's dangerous condition. 

Twelfth Claim for Relief 
(Punitive Damages against Defendant Aries Consultants, Inc.) 

76. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

26 incorporates the same by reference as though fully set forth at length herein. 

27 77. Defendant knew or should have known that the parking structure was not m a 

28 reasonably safe condition for use. 

78. Plaintiff seeks an award of exemplary and punitive damages pursuant to NRS 42.001 et 
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seq. in an amount excess of$10,000.00 for Defendant's despicable conduct with a conscious disregard 

for the rights and safety or others by failing to repair the parking structure and/or warning Plaintiff of 

the parking structure's dangerous condition. 

5 PRAYER FOR RELIEF 

6 WHEREFORE, Plaintiff prays for judgment against Defendants as follows: 

7 
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27 
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(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) 

(h) 

DATED: 3114/2017 

For general damages in an amount in excess of ten thousand dollars ($10,000.00) 

for each claim for relief; 

For special damages in an amount in excess of ten thousand dollars ($10,000.00) 

for each claim for relief; 

For exemplary/punitive damages in a constitutional amount according to proof; 

For pecuniary and economic losses according to proof; 

For past and future medical and related expenses according to proof; 

For damage to personal property according to proof; 

For Plaintiff's cost of suit herein, including attorneys' fees; and 

For such other and further relief as the Court may deem just and proper. 

By: /s/ Glen J. Lerner 
Glen J. Lerner (NV SBN 4314) 
GLEN LERNER INJURY ATTORNEYS 
4795 S. Durango Drive 
Las Vegas, NV 89147 
Telephone: (702) 877-1500 
glerner@ glenlerner.com 
Attorney for Plaintiff 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

MARCUS A. REIF, an individual; ) 
) 
) 
) 
) 

Plaintiff, 

vs. 

Case No. 
Dept. No. 

) 
EDGEWATER GAMING, LLC, a Nevada ) 
Limited Liability Company, doing business as ) 
EDGEWATER HOTEL AND CASINO, ) 
GILLETT CONSTRUCTION LLC, a Nevada ) 
Limited Liability Company, ARIES ) 
CONSULTANTS INC., a Nevada ) 
Corporation, DOES 1 through 40, and ROE ) 
CORPORATIONS 1 through 40, inclusive; ) 

Defendants. 
) 
) 

INITIAL APPEARANCE FEE DISCLOSURE 
(NRS CHAPTER 19) 

Pursuant to NRS Chapter 19, as amended by Senate Bill106, filing fees are submitted for 

parties appearing in the above entitled action as indicated below: 

Mark Miles Farris 

TOTAL REMITTED: 

$270.00 

$270.00 

By: /s/ Glen J. Lerner 
Glen J. Lerner (NV SBN 4314) 
GLEN LERNER INJURY ATTORNEYS 
4795 S. Durango Drive 
Las Vegas, NV 89147 
Telephone: (702) 877-1500 
Attorney for Plaintiff 
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MDSM 
CRAIG J. MARIAM, ESQ. 
Nevada Bar No. 10926 
ROBERT S. LARSEN, ESQ.  
Nevada Bar No. 7785 
WING YAN WONG, ESQ. 
Nevada Bar No. 13622 
GORDON REES SCULLY MANSUKHANI, LLP 
300 South Fourth Street, Suite 1550 
Las Vegas, Nevada  89101 
Telephone:  (702) 577-9300 
Facsimile:  (702) 255-2858 
E-Mail: cmariam@grsm.com 
  rlarsen@grsm.com  
             wwong@grsm.com 
 
Attorneys for Aries Consultants, Inc. 
  
 

EIGHTH JUDICIAL DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
   MARCUS A. REIF, an individual,  
 

Plaintiff, 
 
vs.  
 
EDGEWATER GAMING, LLC, a Nevada Limited 
Liability Company, doing business as 
EDGEWATER HOTEL AND CASINO; GILLETT 
CONSTRUCTION LLC, a Nevada Limited Liability 
Company; ARIES CONSULTANTS, INC., a Nevada 
corporation; DOES 1 through 40; and ROE 
CORPORATIONS, 1 through 40, inclusive, 
 

   Defendants. 
        
 
AND ALL RELATED CLAIMS. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.:    A-17-752432-C 
Dept. No.:   XXX 
  
The Honorable Jerry A. Wiese 
 
ARIES CONSULTANTS, INC.’S 
MOTION TO DISMISS OR IN 
THE ALTERNATIVE TO STRIKE 
COMPLAINT AND CROSSCLAIM 
PURSUANT TO NRS 11.259 
  

    
 
 Defendant Aries Consultants, Inc. (“Aries”), by and through its attorneys, Craig J. 

Mariam, Esq., Robert S. Larsen, Esq. and Wing Yan Wong, Esq., of the law firm of Gordon & 

Rees LLP, hereby submits its Motion to Dismiss or in the Alternative to Strike Complaint and 

Crossclaim Pursuant to NRS 11.259. 

Case Number: A-17-752432-C

Electronically Filed
7/11/2017 5:23 PM
Steven D. Grierson
CLERK OF THE COURT
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 This Motion is based on the pleadings and papers filed in this action, the attached 

Memorandum of Points and Authorities, and any oral argument and evidence the Court may 

allow at the hearing on the Motion.   

 DATED this 11th day of July, 2017. 
 

Respectfully Submitted, 
 
       GORDON REES SCULLY    
       MANSUKHANI, LLP 
 
 

      
 /s/ Craig J. Mariam   
Craig J. Mariam, Esq. 
Nevada Bar No. 10926   
Robert S. Larsen, Esq. 

       Nevada Bar No. 7785 
       Wing Yan Wong, Esq. 
       Nevada Bar No. 13622 
       300 South Fourth Street, Suite 1550 
       Las Vegas, Nevada 89101 
 
       Attorneys for Aries Consultants, Inc. 
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NOTICE OF MOTION 

TO: ALL INTERESTED PARTIES AND THEIR COUNSEL OF RECORD. 

 PLEASE TAKE NOTICE that Defendant Aries Consultants, Inc. will bring the foregoing 

ARIES CONSULTANTS, INC.’S MOTION TO DISMISS OR IN THE ALTERNATIVE 

TO STRIKE COMPLAINT AND CROSSCLAIM PURSUANT TO NRS 11.259 on for 

hearing before the Honorable Judge Jerry A. Wiese in Department XXX of the above-entitled 

Court located at the Regional Justice Center, 200 Lewis Avenue, Las Vegas, Nevada 89155 on 

the ______ day of _____________, 2017, at the hour of ____:____ ___.m., or as soon thereafter 

as counsel can be heard.  

Dated this 11th day of July, 2017. 

Respectfully Submitted,  
       
GORDON REES SCULLY 
MANSUKHANI, LLP 

 
 

      
 /s/ Craig J. Mariam   
Craig J. Mariam, Esq. 
Nevada Bar No. 10926 
Robert S. Larsen, Esq. 

       Nevada Bar No. 7785 
       Wing Yan Wong, Esq. 
       Nevada Bar No. 13622 
       300 South Fourth Street, Suite 1550 
       Las Vegas, Nevada 89101 
 
       Attorneys for Aries Consultants, Inc. 

 

  

15 AUGUST 9:00   a
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION AND RELEVANT FACTUAL BACKGROUND 

 Plaintiff’s Complaint and Edgewater Gaming, LLC’s (“Edgewater”) Crossclaim against 

Aries Consultants, Inc. (“Aries”) must be dismissed or in the alternative stricken because both 

were void ab initio under NRS 11.258 and NRS 11.259, which required Plaintiff and Edgewater 

to have filed an affidavit and expert report at the time the Complaint and Crossclaim were filed.   

 Aries is a Clark County-approved quality assurance agency.  See Ex. A, Declaration of 

Jerry B. Reynolds in Support of Motion.  In February 2015, Edgewater retained Aries to perform 

the testing and inspections services in accordance with Clark County Building Department 

Requirements related to the parking garage on Edgewater’s premises.  See Id.  On or about 

March 23, 2015, Aries issued a Final Quality Assurance Report (“Report”).  See Ex. A and Ex. 

C, Final Quality Assurance Report.  The Report identifies the scope of Aries’ work, which 

included inspection of the concrete placement, concrete reinforcing steel, structural welding, and 

structural steel in select areas of the parking garage.  See id.   

 This action arose out of a vehicular incident involving Plaintiff in allegedly the same 

parking garage.  In the Complaint, Plaintiff asserted various theories of negligence against Aries, 

Edgewater, and Gillett Construction.  Defendant Edgewater filed a Crossclaim against Aries, 

seeking indemnity, contribution, and declaratory relief against Aries purportedly related to the 

work Aries performed.  The Complaint’s allegations as to Aries are vague, overbroad, and also 

inaccurate (for example, Aries was never the “owner,” “manager,” or “developer” of the 

premises as alleged in ¶¶ 9-11).  See Ex. A.  Nonetheless, there is no dispute that Aries’ only 

involvement was the inspection Aries performed as a quality assurance inspector.   

 Neither Plaintiff nor Edgewater filed the requisite attorney’s affidavit and expert report as 

required by NRS 11.258.  NRS 11.259 mandates that this Court “shall” dismiss any pleadings 

filed in violation of NRS 11.258.  Therefore, the Complaint and Crossclaim against Aries must 

be dismissed or in the alternative stricken. 

 
APPLT. APP. 16



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

-5- 
Aries Consultants, Inc.’s Motion to Dismiss or in the Alternative to Strike Complaint and Crossclaim Pursuant to NRS 11.259 

G
o

rd
o

n
 R

e
es

 S
cu

ll
y

 M
a

n
su

k
h

a
n

i,
 L

L
P

 
3

0
0
 S

. 
4

th
 S

tr
ee

t,
 S

u
it

e 
1

5
5

0
  

L
a

s 
V

eg
a

s,
 N

V
  
8
9

1
0

1
 

 

II. RELEVANT PROCEDURAL HISTORY 

 Plaintiff filed its Complaint on March 14, 2017.  At the time, Plaintiff did not any 

affidavit or expert report required by NRS 11.258.  The Complaint asserted four causes of action 

against Aries, including 1) negligence, 2) negligence per se, 3) negligence performance of an 

undertaking, and 4) punitive damages.  The Complaint generally alleged: 

 
¶ 14. Upon knowledge and belief, Defendants were inspectors of the premises 

and the parking structure.   
 
¶ 29. Defendant owed Plaintiff a duty to warn Plaintiff of the non-obvious and 

dangerous condition. 
 
¶ 30. Defendant breached this duty of care by failing to warn Plaintiff of the 

dangerous, non-obvious condition. 
 
¶ 46. Defendant violated Nevada Revised Statutes and/or county building codes 

governing the building, maintenance, and/or repair of the parking 
structure. 

 
¶ 64. Defendant undertook, gratuitously or for consideration, to render services 

to Edgewater Gaming, LLC, which Defendant should have recognized as 
necessary for the Plaintiff’s protection.   

 
 On April 26, 2017, Edgewater filed its Answer and Crossclaim against Aries.  The 

Crossclaim asserted three causes of action against Aries:  1) contractual indemnity, 2) 

declaratory judgment, and 3) contribution.  Similar to Plaintiff, Edgewater also failed to file an 

affidavit or expert report required by NRS 11.258.   

III. LEGAL STANDARD 
 
 A. Dismissal Based on Lack of Subject Matter Jurisdiction 

 NRCP 12(b)(1) allows this Court to dismiss an action for lack of jurisdiction.  Subject 

matter jurisdiction is the power of the court to hear and determine a particular type of 

controversy.  See Azabrea v. City of N. Las Vegas, 95 Nev. 109, 111, 506 P.2d 161 (1979); 

Galloway v. Truesdell, 83 Nev. 13, 20, 422 P.2d 237, 242 (1967).  The lack of subject matter 

jurisdiction is never waived and may be brought to the Court’s attention at any time and in 

almost any manner.  Meinhold v. Clark County Sch. Dist., 89 Nev. 56, 59, 506 P.2d 420, 422 

(1973); Stock Growers and Ranchers Bank v. Milisich, 48 Nev. 373, 390, 233 P.41, 46 (1925).  

“Whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction of 
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the subject matter, the court shall dismiss the action.”  NRCP 12(h); Washoe County v. Otto, 282 

P.3d 719, 725 (2012) (petitioner’s failure to comply with NRS 233B.130(2)’s requirements for 

filing a petition was a jurisdictional defect”).  

 B. Motion to Strike 

 Under NRCP 12(f), this court “may order stricken from any pleading any insufficient 

defense or any redundant, immaterial, impertinent, or scandalous matter.”  When a complaint or 

other pleading is filed without any of the statutorily required documents, the pleading should be 

stricken.  Washoe Med. Ctr. v. Second Jud. Dist. Ct., 122 Nev. 1298, 148 P.3d 790, 795 (2006) 

(directing district court to grant motion to strike complaint due to plaintiff’s failure to file an 

expert affidavit in legal malpractice action).
1
   

IV. LEGAL ARGUMENTS 

 When filing an action or a claim against a design professional in an action involving 

nonresidential construction, NRS 11.258 imposes extensive requirements on the filing party:  

[I]n an action involving nonresidential construction, the attorney for the 
complainant shall file an affidavit with the court concurrently with the service of 
the first pleading in the action stating that the attorney: 
 

(a) Has reviewed the facts of the case; 
(b) Has consulted with an expert; 
(c) Reasonably believes the expert who was consulted is knowledgeable in 
the relevant discipline involved in the action; and 
(d) Has concluded on the basis of the review and the consultation with the 
expert that the action has a reasonable basis in law and fact. 

 
NRS 11.258(1) (emphasis added).  Further,  

3.  In addition to the statement included in the affidavit pursuant to subsection 
1, a report must be attached to the affidavit. Except as otherwise provided 

                                                 
1
 Dismissal under NRCP 12(b)(5) is proper “where the allegations in the [Complaint], taken at face value, and 

construed favorably in the [Plaintiff’s] behalf, fail to state a cognizable claim for relief.”  Morris v. Bank of Am. 

Nev., 110 Nev. 1274, 886 P.2d 454 (1994) (citations omitted).  Pleading of conclusions must be “sufficiently definite 

to give fair notice of the nature and basis or grounds of the claim and a general indication of the type of litigation 

involved.”  Taylor v. State of Nevada, 73 Nev. 151, 152, 311 P.2d 733, 734 (1957).   

 

Aries submits that NRCP 12(b)(5) is not the proper standard for dismissal under NRS 11.259, which is a 

jurisdictional requirement.  Nonetheless, if the Court is inclined to consider this motion under NRCP 12(b)(5), Aries 

maintains that notwithstanding all favorable inferences, Plaintiff and Edgewater cannot establish any set of facts that 

would entitle it to relief against Aries based on the Complaint and Crossclaim because they did not satisfy NRS 

11.258.  Blackjack Bonding v. City of Las Vegas Municipal Court, 116 Nev. 1213, 1217, 14 P.3d 1275, 1278 (2000) 

(affirming dismissal).  
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in subsection 4, the report must be prepared by the expert consulted by the 
attorney and must include, without limitation: 

 
(a) The resume of the expert; 
(b) A statement that the expert is experienced in each discipline which is 
the subject of the report; 
(c) A copy of each nonprivileged document reviewed by the expert in 
preparing the report, including, without limitation, each record, report and 
related document that the expert has determined is relevant to the 
allegations of negligent conduct that are the basis for the action; 
(d) The conclusions of the expert and the basis for the conclusions; and 
(e) A statement that the expert has concluded that there is a reasonable 
basis for filing the action. 
 

NRS 11.258(3). 
 
 This Court “shall” dismiss an action for failure to comply with NRS 11.258.  NRS 

11.259(1); Otak Nevada, LLC v. Eighth Jud. Dist. Ct., 127 Nev. ___, 260 P.3d 408, 409 (2011) 

(pleadings filed in violation of NRS 11.258; In re City Center Construction and Lien Master 

Litig., 129 Nev. ___, 310 P.3d 574, 576 (2013) (reversing lower court’s denial of motion to 

dismiss for failure to comply with NRS 11.259).  “The use of the word ‘shall’ imposes a duty to 

act.”  Otak Nevada, LLC, 260 P.3d at 411 (quotations omitted).  “Thus, the Legislature’s use of 

‘shall’ in NRS 11.259 demonstrates its intent to prohibit judicial discretion and, consequently, 

mandates automatic dismissal if the pleading is served without the complaining party 

concurrently filing the required affidavit and report.”  Id.  A pleading is “void ab-initio—of no 

legal effect—because it was filed without the affidavit and expert report required by NRS 

11.258.”  In re City Center Construction and Lien Master Litig., 310 P.3d at 576 (citing Otak 

Nevada, LLC, 260 P.3d at 409, 411-12).   

 The duty to comply with NRS 11.258 extends to not only the plaintiff but each party who 

files a claim against the design professional, including crossclaims.  Id. at 412 (“Each Party that 

files a separate complaint for nonresidential construction malpractice must file its own expert 

report and attorney affidavit”).  “Requiring each party to file a separate expert report and attorney 

affidavit that are particularized to that party’s claims is not an unreasonable requirement, as each 

party must justify its claims of nonresidential construction malpractice based on that party's 

relationship with the defendant”  Id.  The purpose of NRS 11.258 is “to advance judicial economy 

and prevent frivolous suits against the design professional by requiring a complaint to include an 
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expert report and attorney affidavit regarding the suit’s reasonable basis.”  In re City Center 

Construction & Lien Master Litig., 310 P.3d at 581.   

 For purposes of NRS 11.258,  
 
 1. “Action involving nonresidential construction” means an action that: 

 
(a) Is commenced against a design professional; and 
 
(b) Involves the design, construction, manufacture, repair or landscaping 
of a nonresidential building or structure, of an alteration of or addition to 
an existing nonresidential building or structure, or of an appurtenance, 
including, without limitation, the design, construction, manufacture, repair 
or landscaping of a new nonresidential building or structure, of an 
alteration of or addition to an existing nonresidential building or structure, 
or of an appurtenance. 

 

The term includes, without limitation, an action for professional negligence. 

 

2.  As used in this section: 

 

(a) “Appurtenance” means a structure, installation, facility, amenity or other 

improvement that is appurtenant to or benefits one or more nonresidential buildings or 

structures, but is not a part of the nonresidential building or structure. The term includes, 

without limitation, the parcel of real property, recreational facilities, walls, sidewalks, 

driveways, landscaping and other structures, installations, facilities and amenities 

associated with or benefiting one or more nonresidential buildings or structures. 

 

(b) “Design professional” means a person who holds a professional license or certificate 

issued pursuant to chapter 623, 623A or 625 of NRS or a person primarily engaged in the 

practice of professional engineering, land surveying, architecture or landscape 

architecture. 

 

NRS 11.2565.   

 “NRS 11.2565’s definition of an action involving nonresidential construction is 

expansive; the claims do not have to be directly based on the design, construction, or 

manufacture of a nonresidential building, but merely “involve[]” those activities.”  In re 

CityCenter Construction and Lien Master Litig., 310 P.3d at 578.  In fact, the Nevada Supreme 

Court has clarified that “an action involving nonresidential construction includes any cause of 

action against a design professional that concerns the construction of a nonresidential building.”    

Id. (emphasis in original).  Quality inspection falls within the definition of “construction” for 

purposes of NRS 11.258.  Id. at 579.  That is because “[c]onstruction of a building involves 
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inspection of the ongoing construction activity, and claims that a quality control and assurance 

inspector made misrepresentations about the quality or was at fault for defective conditions 

concern the construction of the buildings.”  Id.   

 Further, a quality control and assurance inspector is a design professional for purposes of 

NRS 11.258.  Id.  Quality assurances services “implicate the practice of professional engineering 

as they involve the observation and supervision of a portion of the [] construction.”  Id. (pleading 

against an inspector must be dismissed under NRS 11.258). 

 In this action, there can be no dispute that NRS 11.258 applied to the claims in both the 

Complaint and Crossclaim against Aries.  The parking garage on the premises of Edgewater is a 

non-residential structure.  The inspection Aries performed falls squarely within the definition of 

“construction,” as clarified by the Nevada Supreme Court in the In re CityCenter Construction 

and Lien Master Litigation.  Aries was a design professional just as the quality assurance 

inspector in the CityCenter litigation was a design professional.  Aries performed inspection with 

respect to areas including, but not limited to, the structural engineering of the repair of the 

parking garage.  Accordingly, NRS 11.258’s requirements apply to both Plaintiff’s Complaint as 

well as Edgewater’s Crossclaim against Aries.   

 The records are clear:  Plaintiff and Edgewater did not file the requisite affidavit or expert 

reports pursuant to NRS 11.258 concurrently with the filing of the Complaint and the 

Crossclaim.  As noted above, the purpose of the statute is to prevent frivolous claims against 

design professionals and to provide a reasonable basis for the claims against Aries.  Neither the 

affidavit nor the expert report was filed; Plaintiff and Edgewater failed to meet their obligation to 

demonstrate that there are reasonable basis to bring Aries into this action. 

 The Complaint and the Crossclaim against Aries are void ab initio.  They should be 

dismissed pursuant to NRS 11.259 or in the alternative stricken as to Aries.   

/ / / 

/ / / 

/ / / 

/ / / 
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V. CONCLUSION 

 Plaintiff and Edgewater failed to comply with NRS 11.258 and file the affidavit and 

expert report.  The Complaint and the Crossclaim against Aries must be dismissed or stricken in 

their entirety.   

 DATED this 11th day of July, 2017. 
 

Respectfully Submitted, 
 
       GORDON REES SCULLY    
       MANSUKHANI, LLP 
 
 

      
 /s/ Craig J. Mariam    
Craig J. Mariam, Esq. 
Nevada Bar No. 10926   
Robert S. Larsen, Esq. 

       Nevada Bar No. 7785 
       Wing Yan Wong, Esq. 
       Nevada Bar No. 13622 
       300 South Fourth Street, Suite 1550 
       Las Vegas, Nevada 89101 
 
       Attorneys for Aries Consultants, Inc. 
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CERTIFICATE OF MAILING 
 
 Pursuant to Rule 5(b) of the Nevada Rules of Civil Procedure, I hereby certify under 

penalty of perjury that I am an employee of GORDON & REES LLP, and that on the 11th day of 

July, 2017, the foregoing ARIES CONSULTANTS, INC.’S MOTION TO DISMISS OR IN 

THE ALTERNATIVE TO STRIKE COMPLAINT AND CROSSCLAIM PURSUANT TO 

NRS 11.259 was served upon those persons designated by the parties in the E-Service Master 

List in the Eighth Judicial District court eFiling System in accordance with the mandatory 

electronic service requirements of Administrative Order 14-1 and the Nevada Electronic Filing 

and Conversion Rules, upon the following:   

    
 

Glen J. Lerner, Esq. 
GLEN LERNER INJURY ATTORNEYS 
4795 S. Durango Drive 
Las Vegas, NV 89147 
 
Ferdinand Phillip Peche, Esq. 
NAPOLI SHKOLNIK PLLC 
525 S. Douglas Street, Suite 260 
El Segundo, CA 90245 
 
Hunter Jay Shkolnik, Esq. 
NAPOLI SHKOLNIK PLLC 
360 Lexington Ave., 11

th
 Floor 

New York, New York 10017 
 
Attorneys for Plaintiff 

M. Craig Murdy, Esq. 
LEWIS BRISBOIS BISGAARD & SMITH, LLP 

6385 S. Rainbow Blvd., Suite 600 

Las Vegas, NV 89118 

 

Attorney for Edgewater Gaming, LLC 

 

 

 

Theodore Parker, III, Esq. 
PARKER NELSON & ASSOCIATION, CHTD. 

2460 Professional Court, Suite 200 

Las Vegas, NV 89128 

 

Attorneys for Gillett Construction, LLC 
 

 

 

  
 

 
     

 
       /s/ Gayle Angulo     
       An Employee of GORDON REES SCULLY 
       MANSUKHANI, LLP 

1138650/33686082v.1 
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Glen J. Lerner  
Nevada Bar No. 4314 
GLEN LERNER INJURY ATTORNEYS 
4795 S. Durango Drive 
Las Vegas, NV 89147 
Telephone: (702) 877-1500 
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Hunter J. Shkolnik (Admitted Pro Hac Vice) 
Joseph P. Napoli (Admitted Pro Hac Vice) 
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Hunter@napolilaw.com 
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Attorneys for Plaintiff 
 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 

MARCUS A. REIF, an incompetent person by and 
through his Conservator CINDY REIF, 
 
                                        Plaintiff, 
vs. 
 
EDGEWATER GAMING, LLC, a Nevada Limited 
Liability Company, doing business as 
EDGEWATER HOTEL AND CASINO, GILLETT 
CONSTRUCTION, LLC, a Nevada Limited 
Liability Company, ARIES CONSULTANTS. INC., 
a Nevada Corporation, BARKER DROTTAR 
ASSOCIATES, LLC, a Nevada Limited Liability 
Company, doing business as BARKER 
STRUCTURAL, DOES 1 through 40, and ROE 
CORPORATIONS 1 through 40, inclusive, 

 
  Defendants. 

 Case No.:  A-17-752432-C 
Dept. No.: XXX 

 
 

FIRST AMENDED COMPLAINT AND 
DEMAND FOR JURY TRIAL 

 

 
AND ALL RELATED CLAIMS. 
 

  

 COMES NOW, Plaintiff MARCUS A. REIF, an incompetent person by and through his 

Conservator CINDY REIF, (hereinafter “Plaintiff”), and by and through his attorneys of record, 

GLEN LERNER INJURY ATTORNEYS and NAPOLI SHKOLNIK PLLC, for his Complaint 

Case Number: A-17-752432-C

Electronically Filed
12/28/2017 2:32 PM
Steven D. Grierson
CLERK OF THE COURT

 
APPLT. APP. 84

mailto:glerner@glenlerner.com
mailto:Hunter@napolilaw.com
mailto:JNapoli@napolilaw.com
mailto:PPeche@napolilaw.com


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

 2 

 

against Defendants EDGEWATER GAMING LLC, a Nevada Limited Liability Company, doing 

business as EDGEWATER HOTEL AND CASINO, (hereinafter “EDGEWATER”), GILLETT 

CONSTRUCTION LLC, a Nevada Limited Liability Company, (hereinafter “GILLETT”), ARIES 

CONSULTANTS INC., a Nevada Corporation, (hereinafter “ARIES”), BARKER DROTTAR 

ASSOCIATES, LLC, a Nevada Limited Liability Company, doing business as BARKER 

STRUCTURAL, (hereinafter “BARKER DROTTAR”) DOES 1 through 20, and ROE 

CORPORATIONS 1 through 20, inclusive, (hereinafter referred to collectively as “Defendants”) 

allege and aver as follows: 

JURISDICTION AND VENUE 

1. The incident complained of herein occurred in Clark County, Nevada, on March 16, 

2016, granting jurisdiction and venue upon this Honorable Court (hereinafter the “subject incident”). 

2. That all requirements set forth pursuant to applicable Nevada law have been adhered 

to and are further substantiated by the affidavit of attorney with exhibits attached hereto. 

3. At all times mentioned herein, MARCUS A. REIF was over eighteen years old and 

resided in San Bernardino County, California. 

4. At all times relevant, CINDY REIF is over eighteen years old, resided in San 

Bernardino County, California, is the mother and CONSERVATOR of the PERSON and ESTATE of 

MARCUS REIF, an incompetent person [Ex. 1], with foreign guardianship for MARCUS REIF 

registered in Nevada [Ex. 2]. 

5. At all times mentioned herein, Defendant EDGEWATER was a Nevada Limited 

Liability Company duly organized under the laws of the State of Nevada and authorized to conduct 

business in the State of Nevada. 

6. At all times mentioned herein, Defendant GILLETT was a Nevada Limited Liability 

Company duly organized under the laws of the State of Nevada and authorized to conduct business in 

the State of Nevada. 

7. At all times mentioned herein, Defendant ARIES was a Nevada Corporation duly 

organized under the laws of the State of Nevada and authorized to conduct business in the State of 

Nevada. 
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8. At all times mentioned herein, Defendant BARKER DROTTAR was a Nevada 

Limited Liability Company duly organized under the laws of the State of Nevada and authorized to 

conduct business in the State of Nevada. 

9. The true names and capacities, whether individual, corporate, associate or otherwise, 

of Defendants DOES 1 through 20 and/or ROE CORPORATIONS 1 through 40, inclusive, are 

unknown to Plaintiff, who therefore sues said Defendants by such fictitious names. Plaintiff is 

informed, believes and thereupon alleges that the Defendants designated herein as DOES 1 through 

40 and/or ROE CORPORATIONS 1 through 20, inclusive, are any one of the following: 

 (a)  Parties responsible in some manner for the events and happenings herein referred to 

  that caused injuries and damages proximately thereby to MARCUS A. REIF as herein 

  alleged; 

 (b)  Parties that are the agents, servants, employees, and/or contractors of the Defendants, 

  each of them acting within the course and scope of their agency, employment or  

  contract; 

 (c)  Parties that own, lease, manage, operate, secure, inspect, repair, maintain and/or are 

  responsible for the premises referred to hereinafter; 

 (d)  Parties that have assumed or retained the liabilities of any of the Defendants by virtue 

  of an agreement, sale, transfer or otherwise; and/or 

(e)  Parties responsible for the design, manufacture, and/or installation of the vehicle 

barrier  wall on the north side of the fifth floor of the parking garage at issue herein. 

Plaintiff will ask leave of the Court to amend this Complaint to insert the true names and 

capacities of said Defendants, DOES 1 through 20 and ROE CORPORATIONS 1 through 20, 

inclusive, when the same has been ascertained by the Plaintiff, together with appropriate charging 

allegations, and to join said Defendants in the action. 

GENERAL ALLEGATIONS 

10. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

incorporates the same by reference as though fully set forth at length herein. 

. . . 
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11. On or about March 16, 2016, MARCUS A. REIF was the operator of a 1998 Ford 

Expedition, bearing California license plate number 5PKT385 (hereinafter the “subject vehicle”). 

12. At all times relevant, Defendants EDGEWATER, DOES 1-5, and ROE 

CORPORATIONS 1-5 were the owners, controllers, managers, and maintainers of the premises and 

subject parking structure, located at 2020 South Casino Drive, Laughlin, NV 89029 (hereinafter 

“parking structure”), that is classified as nonresidential construction. 

13. On or about 2002, a vehicle exited the side of the parking structure and fell several 

floors (hereinafter the “first prior incident”). 

14. On or about December 8, 2014, a vehicle owned and operated by Defendants 

EDGEWATER, DOES 1-5, and ROE CORPORATIONS 1-5 impacted and dislodged a barrier wall 

segment on the fifth level of the parking structure (hereinafter the “second prior incident”). 

15. Shortly after the second prior incident, Defendants EDGEWATER, DOES 1-5, and 

ROE CORPORATIONS 1-5 had installed a steel vehicle barrier approximately three feet in front of 

the barrier wall segment that was dislodged as a result of the second prior incident (hereinafter the 

“steel vehicle barrier”). 

16. Subsequent to the second prior incident and before the subject incident, Defendants 

EDGEWATER, DOES 1-5, and ROE CORPORATIONS 1-5 chose not to have installed any 

additional steel vehicle barriers in front of any other barrier wall segments in the parking structure. 

17. Subsequent to the second prior incident and before the subject incident, Defendants, 

and each of them—in whole or in part—designed, engineered, repaired, inspected, and rebuilt each 

individual barrier wall segment in the parking structure, including the specific barrier wall segment 

that gave way and resulted in subject incident, in accordance with the applicable building codes of 

Clark County, Nevada in place in 2015 (hereinafter the “parking structure remodel”).  

18. Defendants EDGEWATER, DOES 1-5, and ROE CORPORATIONS 1-5 contracted 

with Defendants BARKAR DROTTAR, DOES 6-10, AND ROE CORPORATIONS 6-10 to provide 

structural engineering services in conjunction with the parking structural remodel. 

19. Defendants BARKAR DROTTAR, DOES 6-10, AND ROE CORPORATIONS 6-10 

provided structural engineering services in conjunction with the parking structural remodel. 
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20. Defendants EDGEWATER, DOES 1-5, and ROE CORPORATIONS 1-5 contracted 

with Defendants GILLETT, DOES 11-15 and ROE CORPORATIONS 11-15 to provide building and 

repair services in conjunction with the parking structure remodel. 

21. Defendants GILLETT, DOES 11-15 and ROE CORPORATIONS 11-15 provided 

building and repair services in conjunction with the parking structure remodel. 

22. Defendants EDGEWATER, DOES 1-5, and ROE CORPORATIONS 1-5 contracted 

with Defendants ARIES, DOES 16-20, and ROE CORPORATIONS 16-20 to provide special 

inspection and quality assurance services in conjunction with the parking structure remodel. 

23. Defendants ARIES, DOES 16-20, and ROE CORPORATIONS 16-20 provided 

special inspection and quality assurance services in conjunction with the parking structure remodel. 

24. On or about March 16, 2016, MARCUS A. REIF traveled in the subject vehicle 

northbound through the parking structure, and as a result of the Defendants’ conduct, the subject 

vehicle exited the side of the fifth level of parking structure and fell several floors causing severe 

injuries to MARCUS A. REIF (the subject incident). 

 
FIRST CLAIM FOR RELIEF 

(Negligence against Defendants EDGEWATER, DOES 1-5, and ROE Corporations 1-5) 

25. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

incorporates the same by reference as though fully set forth at length herein. 

26. Defendant owed Plaintiff a duty of care to warn Plaintiff of the non-obvious and 

dangerous condition.  

27. Defendant breached this duty of care by failing to warn Plaintiff of the dangerous, 

non-obvious condition. 

28. Defendant’s negligence directly and proximately caused Plaintiff serious injury. 

29. As a direct and proximate result of the negligence, Plaintiff has incurred damages in 

excess of fifteen thousand dollars ($15,000.00).  

SECOND CLAIM FOR RELIEF 
(Negligence Against Defendants GILLETT, DOES 11-15, and ROE Corporations 11-15) 

30. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

incorporates the same by reference as though fully set forth at length herein. 
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31. Defendant owed Plaintiff a duty of care to warn Plaintiff of the non-obvious and 

dangerous condition.  

32. Defendant breached this duty of care by failing to warn Plaintiff of the dangerous, 

non-obvious condition. 

33. Defendant’s negligence directly and proximately caused Plaintiff serious injury. 

34. As a direct and proximate result of the negligence, Plaintiff has incurred damages in 

excess of fifteen thousand dollars ($15,000.00). 

THIRD CLAIM FOR RELIEF 
(Negligence Against Defendants ARIES, DOES 16-20, and ROE Corporations 16-20) 

35. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

incorporates the same by reference as though fully set forth at length herein. 

36. Defendant owed Plaintiff a duty of care to warn Plaintiff of the non-obvious and  

dangerous condition.  

37. Defendant breached this duty of care by failing to warn Plaintiff of the dangerous, 

non-obvious condition. 

38. Defendant’s negligence directly and proximately caused Plaintiff serious injury. 

39. As a direct and proximate result of the negligence, Plaintiff incurred damages in 

excess of fifteen thousand dollars ($15,000.00). 

FOURTH CLAIM FOR RELIEF 
(Negligence against Defendants BARKER DROTTAR, DOES 6-10, and  

ROE Corporations 6-10) 

40. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

incorporates the same by reference as though fully set forth at length herein. 

41. Defendant owed Plaintiff a duty of care to warn Plaintiff of the non-obvious and  

dangerous condition.  

42. Defendant breached this duty of care by failing to warn Plaintiff of the dangerous, 

non-obvious condition. 

43. Defendant’s negligence directly and proximately caused Plaintiff serious injury. 

44. As a direct and proximate result of the negligence, Plaintiff incurred damages in 

excess of fifteen thousand dollars ($15,000.00). 
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FIFTH CLAIM FOR RELIEF 
(Negligence Per Se Against Defendants EDGEWATER, DOES 1-5, and  

ROE Corporations 1-5) 

45. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

incorporates the same by reference as though fully set forth at length herein. 

46. Defendant violated Nevada Revised Statues, and/or county building codes governing 

the building, maintenance, and/or repair of the parking structure. 

47. As a result of Defendant’s violations, Plaintiff sustained injuries. 

48. Plaintiff was and is a member of the class persons that the statutes and/or county 

building codes were intended to protect. 

49. Plaintiff sustained the type of injuries that the statutes and/or county building codes 

were intended to prevent. 

50. As a direct and proximate result of Defendant’s violations, Plaintiff incurred damages 

in excess of fifteen thousand dollars ($15,000.00). 

SIXTH CLAIM FOR RELIEF 
(Negligence Per Se Against Defendants GILLETT, DOES 11-15, and  

ROE Corporations 11-15) 

51. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

incorporates the same by reference as though fully set forth at length herein. 

52. Defendant violated Nevada Revised Statues and/or county building codes governing 

the building, maintenance, and/or repair of the parking structure. 

53. As a result of Defendant’s violations, Plaintiff sustained injuries. 

54. Plaintiff was and is a member of the class persons that the statutes and/or county 

building codes were intended to protect. 

55. Plaintiff sustained the type of injuries that the statutes and/or county building codes 

were intended to prevent. 

56. As a direct and proximate result of Defendant’s violations, Plaintiff incurred damages 

in excess of fifteen thousand dollars ($15,000.00.) 

. . . 

. . . 
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SEVENTH CLAIM FOR RELIEF 
(Negligence Per Se Against Defendants ARIES, DOES 16-20, and ROE Corporations 16-20) 

57. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

incorporates the same by reference as though fully set forth at length herein. 

58. Defendant violated Nevada Revised Statues and/or county building codes governing 

the building, maintenance, and/or repair of the parking structure. 

59. As a result of Defendant’s violations, Plaintiff sustained injuries. 

60. Plaintiff was and is a member of the class persons that the statutes and/or county 

building codes were intended to protect. 

61. Plaintiff sustained the type of injuries that the statutes and/or county building codes 

were intended to prevent. 

62. As a direct and proximate result of Defendant’s violations, Plaintiff incurred damages 

in excess of fifteen thousand dollars ($15,000.00.) 

EIGHTH CLAIM FOR RELIEF 
(Negligence Per Se Against Defendants BARKER DROTTAR, DOES 6-10, and ROE 

Corporations 6-10)  

63. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

incorporates the same by reference as though fully set forth at length herein. 

64. Defendant violated Nevada Revised Statues and/or county building codes governing 

the building, maintenance, and/or repair of the parking structure. 

65. As a result of Defendant’s violations, Plaintiff sustained injuries. 

66. Plaintiff was and is a member of the class persons that the statutes, and/or county 

building codes were intended to protect. 

67. Plaintiff sustained the type of injuries that the statutes and/or county building codes 

were intended to prevent. 

68. As a direct and proximate result of Defendant’s violations, Plaintiff incurred damages 

in excess of fifteen thousand dollars ($15,000.00.) 

. . . 

. . . 

 

 
APPLT. APP. 91



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 

 9 

 

NINTH CLAIM FOR RELIEF 
(Premises Liability Against Defendants EDGEWATER, DOES 1-5, and  

ROE Corporations 1-5) 

69. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

incorporates the same by reference as though fully set forth at length herein. 

70. Defendant owed Plaintiff a duty to maintain the parking structure in a reasonably safe 

condition for use. 

71. Defendant breached this duty by not ensuring that the parking structure was in a 

reasonably safe condition for use. 

72. Defendant’s breach directly and proximately caused Plaintiff to sustain serious injury. 

73. As a direct and proximate result of Defendant’s breach, Plaintiff to incurred damages 

in excess of fifteen thousand dollars ($15,000.00). 

TENTH CLAIM FOR RELIEF 
(Negligent Performance of an Undertaking Against Defendants GILLETT, DOES 11-15, and 

ROE Corporations 11-15) 

74. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

incorporates the same by reference as though fully set forth at length herein. 

75. Defendant undertook, gratuitously or for consideration, to render services to 

Edgewater Gaming, LLC, which Defendant should have recognized as necessary for the Plaintiff’s 

protection.    

76. Defendant undertook to perform a duty that Edgewater Gaming, LLC owed to the 

Plaintiff.  

77. Defendant failed to exercise reasonable care in its undertaking. 

78. Defendant’s failure to exercise reasonable care increased the risk of harm to Plaintiff. 

79. Plaintiff suffered harm because of his and/or Edgewater Gaming, LLC’s reliance on 

Defendant’s undertaking.  

80. As a direct and proximate result of Defendant’s failure to exercise reasonable care, 

Plaintiff to incurred damages in excess of fifteen thousand dollars ($15,000.00).  

. . . 

. . . 
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ELEVENTH CLAIM FOR RELIEF 
(Negligent Performance of an Undertaking Against Defendants ARIES, DOES 16-20, and ROE 

Corporations 16-20) 

81. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

incorporates the same by reference as though fully set forth at length herein. 

82. Defendant undertook, gratuitously or for consideration, to render services to 

Edgewater Gaming, LLC, which Defendant should have recognized as necessary for the Plaintiff’s 

protection.    

83. Defendant undertook to perform a duty that Edgewater Gaming, LLC owed to the 

Plaintiff.  

84. Defendant failed to exercise reasonable care in its undertaking. 

85. Defendant’s failure to exercise reasonable care increased the risk of harm to Plaintiff. 

86. Plaintiff suffered harm because of his and/or Edgewater Gaming, LLC’s reliance on 

Defendant’s undertaking.  

87. As a direct and proximate result of Defendant’s failure to exercise reasonable care, 

Plaintiff to incurred damages in excess of fifteen thousand dollars ($15,000.00). 

TWELFTH CLAIM FOR RELIEF 
(Negligent Performance of an Undertaking Against Defendants BARKER DROTTAR, DOES 

6-10, and ROE Corporations 6-10) 

88. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

incorporates the same by reference as though fully set forth at length herein. 

89. Defendant undertook, gratuitously or for consideration, to render services to 

Edgewater Gaming, LLC, which Defendant should have recognized as necessary for the Plaintiff’s 

protection.    

90. Defendant undertook to perform a duty that Edgewater Gaming, LLC owed to the 

Plaintiff.  

91. Defendant failed to exercise reasonable care in its undertaking. 

92. Defendant’s failure to exercise reasonable care increased the risk of harm to Plaintiff. 

93. Plaintiff suffered harm because of his and/or Edgewater Gaming, LLC’s reliance on 

Defendant’s undertaking.  
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94. As a direct and proximate result of Defendant’s failure to exercise reasonable care, 

Plaintiff to incurred damages in excess of fifteen thousand dollars ($15,000.00). 

PRAYER FOR RELIEF 

 WHEREFORE, Plaintiff prays for judgment against Defendants as follows: 

(a) For general damages in an amount in excess of fifteen thousand dollars 

($15,000.00) for each claim for relief; 

(b) For special damages in an amount in excess of fifteen thousand dollars 

($15,000.00) for each claim for relief; 

  (c) For pecuniary and economic losses according to proof; 

  (d) For past and future medical and related expenses according to proof; 

  (e) For damage to personal property according to proof; 

  (f) For Plaintiff’s cost of suit herein, including attorneys’ fees; and 

 (d) For such other and further relief as the Court may deem just and proper. 

 

GLEN LERNER INJURY ATTORNEYS 

 
 
/s/ Glen J. Lerner    

      Glen J. Lerner, Esq. 
Nevada Bar No. 4314 
4795 South Durango Drive 
Las Vegas, Nevada 89147    
Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 

Pursuant to NEFCR 9, NRCP 5(b) and EDCR 7.26, I certify that on 28
th

 day of December, 

2017, I served the foregoing FIRST AMENDED COMPLAINT AND DEMAND FOR JURY 

TRIAL was served by electronic copy via the Court’s electronic service system WIZNET, to the 

following counsel of record: 

 
M. Craig Murdy, Esq. 
Nausheen K. Peters, Esq. 
LEWIS BRISBOIS BISGAARD & SMITH 
6385 S. Rainbow Boulevard, Suite 600 
Las Vegas, Nevada 89118 
Attorney for Defendant/Cross Claimant Edgewater Gaming, LLC 

Theodore Parker III, Esq. 
PARKER, NELSON, & ASSOCIATES, CHTD. 
2460 Professional Court, Suite 200 
Las Vegas, NV 89128 
Attorney for Defendant  
Gillett Construction, LLC 

Craig J. Mariam, Esq. 
Robert S. Larsen, Esq. 
Wing Yan Wong, Esq. 
GORDON & REES, LLP 
300 South Fourth Street, Suite 1550 
Las Vegas, NV 89101 
Attorney for Defendant  
Aries Consultants, Inc. 
      

       /s/ Miriam Alvarez     

       An Employee of Glen Lerner Injury Attorneys 

 

 
APPLT. APP. 95



 1 

 2 

 3 

 4 

 5 

 6 

 7 

 8 

 9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 

 26 

 27 

 28 

  

  

COMPLAINT AND DEMAND FOR JURY TRIAL 

1 

COMP 
Glen J. Lerner  

Nevada Bar No. 4314 

GLEN LERNER INJURY ATTORNEYS 

4795 S. Durango Drive 

Las Vegas, NV 89147 

Telephone: (702) 877-1500 

glerner@glenlerner.com 

 

Hunter J. Shkolnik (Pro Hac Vice Pending) 

NAPOLI SHKOLNIK, PLLC. 

360 Lexington Ave., 11th Floor 

New York, NY 10017 

Telephone: (212)397-1000 

Hunter@napolilaw.com 

 

Jennifer Liakos (Pro Hac Vice Pending) 

California Bar No. 207487 

NAPOLI SHKOLNIK, PLLC. 

525 S. Douglas Street, Ste. 260 

El Segundo, CA 90245 

Telephone:  (310) 331-8224 

jliakos@NapoliLaw.com  

 

Attorneys for Plaintiff 

 

 
DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
 

MARCUS A. REIF, an incompetent person by 
and through his Conservator CINDY REIF, 
 
                                        Plaintiff, 
vs. 
 
ARIES CONSULTANTS. INC., a Nevada 
Corporation, DOES 1 through 5, and ROE 
CORPORATIONS 1 through 5, inclusive, 
 
                 Defendants. 

 Case No.:  
Dept No.:  

 
 

COMPLAINT AND DEMAND FOR 
JURY TRIAL 

 

 
   

 COMES NOW, Plaintiff MARCUS A. REIF, an incompetent person by and through his 

Conservator CINDY REIF, (hereinafter “Plaintiff”), and by and through his attorneys of record, 

GLEN LERNER INJURY ATTORNEYS and NAPOLI SHKOLNIK PLLC, for his Complaint against 

Case Number: A-18-770951-C

Electronically Filed
3/12/2018 5:10 PM
Steven D. Grierson
CLERK OF THE COURT

A-18-770951-C

Department 22
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COMPLAINT AND DEMAND FOR JURY TRIAL 

2 

Defendants ARIES CONSULTANTS INC., a Nevada Corporation, (hereinafter “ARIES”), DOES 1 

through 5, and ROE CORPORATIONS 1 through 5, inclusive, (hereinafter referred to collectively as 

“Defendants”) allege and aver as follows: 

JURISDICTION AND VENUE 

1. The incident complained of herein occurred in Clark County, Nevada, on March 16, 

2016, granting jurisdiction and venue upon this Honorable Court (hereinafter the “subject incident”). 

2. That all requirements set forth pursuant to applicable Nevada law have been adhered to 

and are further substantiated by the affidavit of attorney with exhibits attached hereto. 

3. At all times mentioned herein, MARCUS A. REIF was over eighteen years old and 

resided in San Bernardino County, California. 

4. At all times relevant, CINDY REIF is over eighteen years old, resided in San 

Bernardino County, California, is the mother and CONSERVATOR of the PERSON and ESTATE of 

MARCUS REIF, an incompetent person, with foreign guardianship for MARCUS REIF registered in 

Nevada. 

5. At all times mentioned herein, Defendant ARIES was a Nevada Corporation duly 

organized under the laws of the State of Nevada and authorized to conduct business in the State of 

Nevada. 

6. The true names and capacities, whether individual, corporate, associate or otherwise, of 

Defendants DOES 1 through 5 and/or ROE CORPORATIONS 1 through 5, inclusive, are unknown to 

Plaintiff, who therefore sues said Defendants by such fictitious names. Plaintiff is informed, believes 

and thereupon alleges that the Defendants designated herein as DOES 1 through 5 and/or ROE 

CORPORATIONS 1 through 5, inclusive, are any one of the following: 

 (a)  Parties responsible in some manner for the events and happenings herein referred to 

  that caused injuries and damages proximately thereby to MARCUS A. REIF as herein 

  alleged; 

 (b)  Parties that are the agents, servants, employees, and/or contractors of the Defendants, 

  each of them acting within the course and scope of their agency, employment or  

  contract; 
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 (c)  Parties that own, lease, manage, operate, secure, inspect, repair, maintain and/or are 

  responsible for the premises referred to hereinafter; 

 (d)  Parties that have assumed or retained the liabilities of any of the Defendants by virtue 

  of an agreement, sale, transfer or otherwise; and/or 

 (e)  Parties responsible for the design, manufacture, and/or installation of the vehicle barrier 

  wall on the north side of the fifth floor of the parking garage at issue herein. 

Plaintiff will ask leave of the Court to amend this Complaint to insert the true names and 

capacities of said Defendants, DOES 1 through 5 and ROE CORPORATIONS 1 through 5, inclusive, 

when the same has been ascertained by the Plaintiff, together with appropriate charging allegations, 

and to join said Defendants in the action. 

 

GENERAL ALLEGATIONS 

7. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

incorporates the same by reference as though fully set forth at length herein. 

8. On or about March 16, 2016, MARCUS A. REIF was the operator of a 1998 Ford 

Expedition, bearing California license plate number 5PKT385 (hereinafter the “subject vehicle”). 

9. At all times relevant, Edgewater Gaming, LLC was the owner, controller, manager, and 

maintainer of the premises and subject parking structure, located at 2020 South Casino Drive, Laughlin, 

NV 89029 (hereinafter “parking structure”), that is classified as nonresidential construction. 

10. On or about 2002, a vehicle exited the side of the parking structure and fell several floors 

(hereinafter the “first prior incident”). 

11. On or about December 8, 2014, a vehicle impacted and dislodged a barrier wall segment 

on the fifth level of the parking structure (hereinafter the “second prior incident”). 

12. Subsequent to the second prior incident and before the subject incident, Defendants 

ARIES, DOES 1-5, and ROE CORPORATIONS 1-5 inspected each individual barrier wall segment in 

the parking structure, including the specific barrier wall segment that gave way and resulted in subject 

incident, in accordance with the applicable building codes of Clark County, Nevada in place in 2015 

(hereinafter the “parking structure remodel”).  

 
APPLT. APP. 98



 1 

 2 

 3 

 4 

 5 

 6 

 7 

 8 

 9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 

 26 

 27 

 28 

  

  

COMPLAINT AND DEMAND FOR JURY TRIAL 

4 

13. Defendants ARIES, DOES 1-5, and ROE CORPORATIONS 1-5 contracted with 

Edgewater Gaming, LLC to provide special inspection and quality assurance services in conjunction 

with the parking structure remodel. 

14. Defendants ARIES, DOES 1-5, and ROE CORPORATIONS 1-5 provided special 

inspection and quality assurance services in conjunction with the parking structure remodel. 

15. On or about March 23, 2015, ARIES, DOES 1-5, and ROE CORPORATIONS 1-5 issued 

a Final Quality Assurance Report certifying the inspection of the parking structure remodel. 

16. On or about March 16, 2016, MARCUS A. REIF traveled in the subject vehicle 

northbound through the parking structure, and as a result of the Defendants’ conduct, the subject vehicle 

exited the side of the fifth level of parking structure and fell several floors causing severe injuries to 

MARCUS A. REIF (the subject incident). 

17. On or about September 23, 2017, an independent inspection of the parking structure 

revealed that installation of connection anchors to the barrier walls did not meet specified embedment 

depth.  

FIRST CLAIM FOR RELIEF 

(Negligence) 

18. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

incorporates the same by reference as though fully set forth at length herein. 

19. Defendant owed Plaintiff a duty of care to warn Plaintiff of the non-obvious and  

dangerous condition.  

20. Defendant breached this duty of care by failing to warn Plaintiff of the dangerous, non-

obvious condition. 

21. Defendant’s negligence directly and proximately caused Plaintiff serious injury. 

22. As a direct and proximate result of the negligence, Plaintiff incurred damages in excess 

of ten thousand dollars ($15,000.00). 

SECOND CLAIM FOR RELIEF 

(Negligence Per Se) 

23. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and  

incorporates the same by reference as though fully set forth at length herein. 
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24. Defendant violated Nevada Revised Statues and/or county building codes governing 

the building, maintenance, and/or repair of the parking structure. 

25. As a result of Defendant’s violations, Plaintiff sustained injuries. 

26. Plaintiff was and is a member of the class persons that the statutes and/or county 

building codes were intended to protect. 

27. Plaintiff sustained the type of injuries that the statutes and/or county building codes 

were intended to prevent. 

28. As a direct and proximate result of Defendant’s violations, Plaintiff incurred damages 

in excess of ten thousand dollars ($15,000.00). 

THIRD CLAIM FOR RELIEF 

(Negligent Performance of an Undertaking) 

29. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

incorporates the same by reference as though fully set forth at length herein. 

30. Defendant undertook, gratuitously or for consideration, to render services to Edgewater 

Gaming, LLC, which Defendant should have recognized as necessary for the Plaintiff’s protection.    

31. Defendant undertook to perform a duty that Edgewater Gaming, LLC owed to the 

Plaintiff.  

32. Defendant failed to exercise reasonable care in its undertaking. 

33. Defendant’s failure to exercise reasonable care increased the risk of harm to Plaintiff. 

34. Plaintiff suffered harm because of his and/or Edgewater Gaming, LLC’s reliance on 

Defendant’s undertaking.  

35. As a direct and proximate result of Defendant’s failure to exercise reasonable care, 

Plaintiff to incurred damages in excess of ten thousand dollars ($15,000.00). 

PRAYER FOR RELIEF 

 WHEREFORE, Plaintiff prays for judgment against Defendants as follows: 

(a) For general damages in an amount in excess of ten thousand dollars ($15,000.00) for 

each claim for relief; 

(b) For special damages in an amount in excess of ten thousand dollars ($15,000.00) for 
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each claim for relief; 

  (c) For pecuniary and economic losses according to proof; 

  (d) For past and future medical and related expenses according to proof; 

  (e) For damage to personal property according to proof; 

  (f) For Plaintiff’s cost of suit herein, including attorneys’ fees; and 

  (d) For such other and further relief as the Court may deem just and proper. 

 

GLEN LERNER INJURY ATTORNEYS 
 
 
/s/ Glen J. Lerner    

      Glen J. Lerner, Esq. 
Nevada Bar No. 4314 
4795 South Durango Drive 
Las Vegas, Nevada 89147    

 Attorneys for Plaintiff 
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COMP 
Glen J. Lerner  

Nevada Bar No. 4314 

GLEN LERNER INJURY ATTORNEYS 

4795 S. Durango Drive 

Las Vegas, NV 89147 

Telephone: (702) 877-1500 

glerner@glenlerner.com 

 

Hunter J. Shkolnik (Pro Hac Vice Pending) 

NAPOLI SHKOLNIK, PLLC. 

360 Lexington Ave., 11th Floor 

New York, NY 10017 

Telephone: (212)397-1000 

Hunter@napolilaw.com 

 

Jennifer Liakos (Pro Hac Vice Pending) 

California Bar No. 207487 

NAPOLI SHKOLNIK, PLLC. 

525 S. Douglas Street, Ste. 260 

El Segundo, CA 90245 

Telephone:  (310) 331-8224 

jliakos@NapoliLaw.com  

 

Attorneys for Plaintiff 

 

 
DISTRICT COURT 

 
CLARK COUNTY, NEVADA 

 
 

MARCUS A. REIF, an incompetent person by 
and through his Conservator CINDY REIF, 
 
                                        Plaintiff, 
vs. 
 
ARIES CONSULTANTS. INC., a Nevada 
Corporation, DOES 1 through 5, and ROE 
CORPORATIONS 1 through 5, inclusive, 
 
                 Defendants. 

 Case No.: A-18-770951-C 
Dept No.: 22 

 
 

AMENDED COMPLAINT AND 
DEMAND FOR JURY TRIAL 

 

 
   

 COMES NOW, Plaintiff MARCUS A. REIF, an incompetent person by and through his 

Conservator CINDY REIF, (hereinafter “Plaintiff”), and by and through his attorneys of record, 

GLEN LERNER INJURY ATTORNEYS and NAPOLI SHKOLNIK PLLC, for his Complaint against 

Case Number: A-18-770951-C

Electronically Filed
3/13/2018 9:09 AM
Steven D. Grierson
CLERK OF THE COURT
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Defendants ARIES CONSULTANTS INC., a Nevada Corporation, (hereinafter “ARIES”), DOES 1 

through 5, and ROE CORPORATIONS 1 through 5, inclusive, (hereinafter referred to collectively as 

“Defendants”) allege and aver as follows: 

JURISDICTION AND VENUE 

1. The incident complained of herein occurred in Clark County, Nevada, on March 16, 

2016, granting jurisdiction and venue upon this Honorable Court (hereinafter the “subject incident”). 

2. That all requirements set forth pursuant to applicable Nevada law have been adhered to 

and are further substantiated by the affidavit of attorney with exhibits attached hereto. 

3. At all times mentioned herein, MARCUS A. REIF was over eighteen years old and 

resided in San Bernardino County, California. 

4. At all times relevant, CINDY REIF is over eighteen years old, resided in San 

Bernardino County, California, is the mother and CONSERVATOR of the PERSON and ESTATE of 

MARCUS REIF, an incompetent person, with foreign guardianship for MARCUS REIF registered in 

Nevada. 

5. At all times mentioned herein, Defendant ARIES was a Nevada Corporation duly 

organized under the laws of the State of Nevada and authorized to conduct business in the State of 

Nevada. 

6. The true names and capacities, whether individual, corporate, associate or otherwise, of 

Defendants DOES 1 through 5 and/or ROE CORPORATIONS 1 through 5, inclusive, are unknown to 

Plaintiff, who therefore sues said Defendants by such fictitious names. Plaintiff is informed, believes 

and thereupon alleges that the Defendants designated herein as DOES 1 through 5 and/or ROE 

CORPORATIONS 1 through 5, inclusive, are any one of the following: 

 (a)  Parties responsible in some manner for the events and happenings herein referred to 

  that caused injuries and damages proximately thereby to MARCUS A. REIF as herein 

  alleged; 

 (b)  Parties that are the agents, servants, employees, and/or contractors of the Defendants, 

  each of them acting within the course and scope of their agency, employment or  

  contract; 
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 (c)  Parties that own, lease, manage, operate, secure, inspect, repair, maintain and/or are 

  responsible for the premises referred to hereinafter; 

 (d)  Parties that have assumed or retained the liabilities of any of the Defendants by virtue 

  of an agreement, sale, transfer or otherwise; and/or 

 (e)  Parties responsible for the design, manufacture, and/or installation of the vehicle barrier 

  wall on the north side of the fifth floor of the parking garage at issue herein. 

Plaintiff will ask leave of the Court to amend this Complaint to insert the true names and 

capacities of said Defendants, DOES 1 through 5 and ROE CORPORATIONS 1 through 5, inclusive, 

when the same has been ascertained by the Plaintiff, together with appropriate charging allegations, 

and to join said Defendants in the action. 

 

GENERAL ALLEGATIONS 

7. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

incorporates the same by reference as though fully set forth at length herein. 

8. On or about March 16, 2016, MARCUS A. REIF was the operator of a 1998 Ford 

Expedition, bearing California license plate number 5PKT385 (hereinafter the “subject vehicle”). 

9. At all times relevant, Edgewater Gaming, LLC was the owner, controller, manager, and 

maintainer of the premises and subject parking structure, located at 2020 South Casino Drive, Laughlin, 

NV 89029 (hereinafter “parking structure”), that is classified as nonresidential construction. 

10. On or about 2002, a vehicle exited the side of the parking structure and fell several floors 

(hereinafter the “first prior incident”). 

11. On or about December 8, 2014, a vehicle impacted and dislodged a barrier wall segment 

on the fifth level of the parking structure (hereinafter the “second prior incident”). 

12. Subsequent to the second prior incident and before the subject incident, Defendants 

ARIES, DOES 1-5, and ROE CORPORATIONS 1-5 inspected each individual barrier wall segment in 

the parking structure, including the specific barrier wall segment that gave way and resulted in subject 

incident, in accordance with the applicable building codes of Clark County, Nevada in place in 2015 

(hereinafter the “parking structure remodel”).  
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13. Defendants ARIES, DOES 1-5, and ROE CORPORATIONS 1-5 contracted with 

Edgewater Gaming, LLC to provide special inspection and quality assurance services in conjunction 

with the parking structure remodel. 

14. Defendants ARIES, DOES 1-5, and ROE CORPORATIONS 1-5 provided special 

inspection and quality assurance services in conjunction with the parking structure remodel. 

15. On or about March 23, 2015, ARIES, DOES 1-5, and ROE CORPORATIONS 1-5 issued 

a Final Quality Assurance Report certifying the inspection of the parking structure remodel. 

16. On or about March 16, 2016, MARCUS A. REIF traveled in the subject vehicle 

northbound through the parking structure, and as a result of the Defendants’ conduct, the subject vehicle 

exited the side of the fifth level of parking structure and fell several floors causing severe injuries to 

MARCUS A. REIF (the subject incident). 

17. On or about September 23, 2017, an independent inspection of the parking structure 

revealed that installation of connection anchors to the barrier walls did not meet specified embedment 

depth.  

FIRST CLAIM FOR RELIEF 

(Negligence) 

18. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

incorporates the same by reference as though fully set forth at length herein. 

19. Defendant owed Plaintiff a duty of care to warn Plaintiff of the non-obvious and  

dangerous condition.  

20. Defendant breached this duty of care by failing to warn Plaintiff of the dangerous, non-

obvious condition. 

21. Defendant’s negligence directly and proximately caused Plaintiff serious injury. 

22. As a direct and proximate result of the negligence, Plaintiff incurred damages in excess 

of ten thousand dollars ($15,000.00). 

SECOND CLAIM FOR RELIEF 

(Negligence Per Se) 

23. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and  

incorporates the same by reference as though fully set forth at length herein. 
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24. Defendant violated Nevada Revised Statues and/or county building codes governing 

the building, maintenance, and/or repair of the parking structure. 

25. As a result of Defendant’s violations, Plaintiff sustained injuries. 

26. Plaintiff was and is a member of the class persons that the statutes and/or county 

building codes were intended to protect. 

27. Plaintiff sustained the type of injuries that the statutes and/or county building codes 

were intended to prevent. 

28. As a direct and proximate result of Defendant’s violations, Plaintiff incurred damages 

in excess of ten thousand dollars ($15,000.00). 

THIRD CLAIM FOR RELIEF 

(Negligent Performance of an Undertaking) 

29. Plaintiff repeats and realleges each and every foregoing paragraph set forth above and 

incorporates the same by reference as though fully set forth at length herein. 

30. Defendant undertook, gratuitously or for consideration, to render services to Edgewater 

Gaming, LLC, which Defendant should have recognized as necessary for the Plaintiff’s protection.    

31. Defendant undertook to perform a duty that Edgewater Gaming, LLC owed to the 

Plaintiff.  

32. Defendant failed to exercise reasonable care in its undertaking. 

33. Defendant’s failure to exercise reasonable care increased the risk of harm to Plaintiff. 

34. Plaintiff suffered harm because of his and/or Edgewater Gaming, LLC’s reliance on 

Defendant’s undertaking.  

35. As a direct and proximate result of Defendant’s failure to exercise reasonable care, 

Plaintiff to incurred damages in excess of ten thousand dollars ($15,000.00). 

PRAYER FOR RELIEF 

 WHEREFORE, Plaintiff prays for judgment against Defendants as follows: 

(a) For general damages in an amount in excess of ten thousand dollars ($15,000.00) for 

each claim for relief; 

(b) For special damages in an amount in excess of ten thousand dollars ($15,000.00) for 
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each claim for relief; 

  (c) For pecuniary and economic losses according to proof; 

  (d) For past and future medical and related expenses according to proof; 

  (e) For damage to personal property according to proof; 

  (f) For Plaintiff’s cost of suit herein, including attorneys’ fees; and 

  (d) For such other and further relief as the Court may deem just and proper. 

 

GLEN LERNER INJURY ATTORNEYS 
 
 
/s/ Glen J. Lerner    

      Glen J. Lerner, Esq. 
Nevada Bar No. 4314 
4795 South Durango Drive 
Las Vegas, Nevada 89147    

 Attorneys for Plaintiff 
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NAPOLI 
SHKOL IK PLLC 
ATTORNEYS AT LAW 

Mnrk Twnin Plaza II 
103 West Vandalia Street, Suite 125 
(212) 397-1000 
www.NapoliLaw.com 

AFFIDAVIT OF F. PHILLIP PECHE, ESQUIRE 

Before me, a notary, appear F. Phillip Peche, Esquire, being duly deposed and sworn 
does as follows: 

1. I am an attorney in good standing and admitted to the courts in the State of California, 
State Bm·Number 300198. 

2. I am admitted Pro Hac Vice in the Eighth Judicial District Court, Clark County, Nevada 
for the action REJF v. EDGEWATER GAMING, LCC et al., case number A-17-752432. 

3. I, as a member of the law firm NAPOLI SHKOLNIK PLLC and along with Hunter J. 
Shkolnik and Joseph P. Napoli, personally represent Plaintiff MARCUS A. REIF as co­
counsel with Glen Lerner (Nevada Bar Number 4314), GLEN LERNER INJURY 
ATTORNEYS, in the instant action. 

4. I have reviewed the facts of this case, and pursuant to NRS 11.258 requirements for 
bringing an "Action involving nonresidential construction" against a "design 
professional ," shall file this affidavit concmTently with service of the First Amended 
Complaint, which names design professional BARKER DR OTT AR ASSOCIATES, LLC 
("Barker Drottar") as a Defendant in this case. Defendant ARIES CONSULT ANTS, 
INC. ("Aries") has moved to dismiss the instant action against it on grounds that it is a 
design professional within the meaning ofNRS 11.256 et. seq. and that Plaintiff did not 
comply with the pre-filing requirements set fmih in the same. Independent of the Court's 
mling on this pending legal issue, this Affidavit and attached expert report comport with 
the spirit and legislative intent ofNRS 11 .256 et seq. such that Aries pending motion to 
dismiss will become moot upon the filing and service of Plaintiffs First Amended 
Complaint. 

5. T have consulted with engineering expert, Jerry L. Miles, P.E., Bert L. Howe & 
Associates, Inc. , regarding the facts of this case and the alleged tortious conduct arising 
therefrom. 

6. I reasonably believe Jen-y L. Miles, P .E. to be an expert knowledgeable in the relevant 
discipline- professional engineering-which is the subject of Mr. Miles ' report, and 
which is also readily apparent fi·om the contents ofhis Cuniculum Vitae attached hereto. 

7. I have concluded on the basis of my review and my consultation with expert professional 
engineer Jeny L. Miles that the instant action has a reasonable basis in law and fact. 
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day of September, 2017, in the City of Edwardsville and the 
State of Illinois. 

----
OFFICIAL lEAL ' HEATME.R J POCHEK l 

Nallll Public • Stitt of lhlnola 
MW Commltllon Explrn Jun 4, 2019 

- - -

2 

 
APPLT. APP. 110



 
APPLT. APP. 111



 
APPLT. APP. 112



 
APPLT. APP. 113



 
APPLT. APP. 114



Case Number: A-17-752432-C

Electronically Filed
10/25/2017 12:32 PM
Steven D. Grierson
CLERK OF THE COURT

 
APPLT. APP. 115



 
APPLT. APP. 116



 
APPLT. APP. 117



 
APPLT. APP. 118



Preliminary Report of Findings – Spandrel Anchors 

Parking Structure at Edgewater Hotel Casino 

2020 Casino Drive, Laughlin, Nevada 

Marcus Reif v Edgewater Gaming 

BHA Project # NV16-6103 

September 23, 2017 

 

 
Page 1 of 16 

This document is created for mediation purposes only & protected under NRS 40 

 

 

 

 
 

 

Preliminary Report of Findings for Spandrel Vehicle 

Barrier Anchors on Parking Structure of the Edgewater 

Hotel Casino at 2020 Casino Drive in Laughlin, Nevada 
 

 
 

Prepared by: 

Jerry L. Miles, P.E. 

Bert L. Howe & Associates, Inc. 

5415 East La Palma Avenue 

Anaheim Hills CA  92807 

(714) 701-9180 
 

Prepared for: 

Napoli Shkolnik, PLLC 

525 South Douglas Street, Suite 260 

El Segundo, California  90245 

(310) 331-8224 

 

 
APPLT. APP. 119



Preliminary Report of Findings – Spandrel Anchors 

Parking Structure at Edgewater Hotel Casino 

2020 Casino Drive, Laughlin, Nevada 

Marcus Reif v Edgewater Gaming 

BHA Project # NV16-6103 

September 23, 2017 

 

 
Page 2 of 16 

This document is created for mediation purposes only & protected under NRS 40 

Scope of Evaluation 

This evaluation report is being prepared for Napoli Shkolnik PLLC to evaluate the failure of 

anchors in a vehicle barrier spandrel on the fifth level of the parking structural at the Edgewater 

Hotel Casino in Laughlin.  The installed anchors failed during a collision/crash with the spandrel 

when a vehicle driven by Marcus Reif struck the spandrel acting as a vehicle barrier at the end of 

a drive lane on the north side of the subject parking structure.   

 

Documents Analyzed 

As part of this evaluation, the following documents were reviewed and analyzed:  

 

 State of Nevada Traffic Crash Report (Crash Date: March 16, 2016), prepared by the Las 

Vegas Metro PD, Crash Number LVM160316001078; Investigator – Freeman (ID 

Number 4487), dated August 23, 2016, Reviewed by Robert Stauffer, dated September 1, 

2016. 

 Collision Investigation Supplement, prepared by the Las Vegas Metro PD, Event Number 

160316-1078; Primary Investigator – Detective David Freeman. 

 Sections of the 2012 International Building Code (IBC), including Section 406.4.3 and 

Sections 1607.8.3 & 1607.9. 

 Section 4.5.3 of ASCE 7-10, Minimum Design Loads and Associated Criteria for 

Buildings and Other Structures. 

 Parking Garage Repairs Edgewater Hotel Casino Plans, prepared by Marnell 

Architecture and Barker Drottar Associates, L.L.C., Dated February 5, 2015. 

 ICC-ES Evaluation Report ESR-2508, Reissued 07/2017 – Evaluation Subject: Simpson 

Strong-Tie® SET-XP® Epoxy Adhesive Anchors for Cracked and Uncracked Concrete. 

 Letter from Barker Drottar to Mr. David Howryla, AIA, Marnell Companies, dated 

December 22, 2014, with Attached SK1 and SK2 (Spandrel Anchor Details), dated 

12/18/2014. 

 Consulting Agreement between Aries Consultants and Edgewater Gaming, LLC, dated 

February 6, 2015. 

 Final Quality Assurance Report, Edgewater Hotel Casino – Garage (CCDB Permit # 15-

6880 BUI), prepared by Aries Consultants, dated March 23, 2015. 

 Ten (10) Scene Photos taken after Reif Crash Incident, Unknown Origins. 

 

Background Information 

The Edgewater Hotel Casino in Laughlin, Nevada has a six (6) level parking structure/garage 

near the northwest corner of the site.  The garage is a concrete reinforced structure with 

suspended concrete slabs at each level supported by rectangular and round concrete columns.  

The structure contains parking stalls, drive aisles, ramps, stairwells and an elevator. 

Mr. Kris Barker in his above mention letter to Mr. Howryla with Marnell Companies discusses a 

prior incident where an unmanned pickup truck rolled from its parked position down a ramp, 

impacted a barrier spandrel on the east side of the 5
th

 level of the Edgewater Hotel Casino’s 
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parking garage. This impact broke the spandrel from its anchors and the spandrel fell to the 

ground below.  Mr. Barker states that this incident led to concerns about the structural integrity 

of the spandrel connections to their supporting members.  Mr. Barker concludes that the existing 

spandrel connections were inadequate and that the welded floor slab connection in his opinion 

had “practically no strength.” Attached to Mr. Barker’s letter, he provided SK1 and SK2 which 

are stamped and signed engineered, new proposed spandrel connection to adjacent support 

columns. 

Repair plans were prepared by Marnell Architecture and Barker Drottar Associates consisting of 

the repair of the missing (broken) spandrel on the 5
th

 level of the garage, installation of a 

temporary barrier at the missing spandrel location on the 5
th

 level, strengthening of the spandrel 

connections to the columns on level 2 through 6, installation of pipe bollard near the elevators on 

level 2 through 6 and cutting spandrel to spandrel connections on the east side of level 2. These 

plans were stamped by Kurt Guidice (State of Nevada PE No. 21312) and dated February 5, 

2015. 

These plans were submitted to Clark County and the county issued a building permit for the 

repairs. The county required special inspection for portions of the construction including the 

installation of the retrofit epoxy anchors at the spandrel to column connections.   Edgewater 

Gaming contracted with Aries Consultants to provide special inspection services for the repairs 

to the parking garage, including the retrofit epoxy anchors at the new spandrel connection to the 

columns. Aries Consultants’ Final Quality Assurance Report indicates that the repairs to the 

Edgewater’s parking garage were performed in February and March of 2015. 

Per the Las Vegas Metro PD’s Traffic Crash Report, Marcus Reif was driving a vehicle on the 

5
th

 level of the Edgewater parking garage on the morning of March 16, 2016.  This report 

indicates that Mr. Reif’s vehicle impacted to low speed a spandrel/vehicle barrier at the end of a 

drive aisle on the north side of the garage. Mr. Reif then accidently pushed on the gas pedal in 

lieu of the brake pedal. The barrier broke away from the installed retrofit epoxy anchors and fell 

to the ground in the alley adjacent to the north side of the garage.  Mr. Reif’s vehicle was unable 

to stop and also fell to the alley below, landing on the roof of the vehicle. 

 

Observations  

The author of this report attended a site inspection at the Edgewater parking garage (including 

examination of the concrete spandrel that fell, the failed retrofit epoxy anchors still attached to 

the angle braces and various failed concrete pieces, the site of the failed spandrel connections at 

the repaired Reif crash site on the north side of the 5
th

 level of the parking garage and the 

repaired spandrel section and connections at the prior failed spandrel barrier on the east side of 

the 5
th

 level parking garage) on August 18, 2017.  I photographed the inspected items and took 

pertinent measurements of those items and areas. Sample photographs presented in the Photo 

Index (pages 8 – 16) are representative examples of the photographs taken of pertinent 

information.   
 

Spandrel Panel lying in Alley along North Side of Parking Garage: (see Photos 2 through 13 

of the Photo Index) The fallen spandrel panel had been pushed from its original fallen position to 
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a position parallel to the north side of the parking garage along the chain link fence. The fallen 

spandrel was mostly intact but was cracked and broken in several areas.  A cone shaped area of 

pulled out concrete was observed at the east end retrofitted epoxy anchor. Pieces of this cone 

shaped concrete were preserved and were provided for observation. Measurements showed the 

base of the cone (at the interior face of the panel) was estimated to be 12” by 10” and 4” by 3” at 

the bottom of the hole.  Measurement of the depth of this hole varied from 3-1/2” to 3-5/8”. 

The upper east end of the panel was broken off.  A triangular portion of the concrete at the upper 

portion of the spandrel was broken leaving the reinforcing bars exposed.  The center of this 

triangular portion of missing concrete was located approximately seven (7) feet from the east end 

of the spandrel and was approximately four (4) wide at the top.  The total length of the panel was 

measured to be approximately 29’-7” with a width of approximately 6” deep.  The edges of the 

panel were beveled with a 3/4" chamfer. The interior spandrel panel face measured 

approximately 42” tall.  The exterior face of the panel had a 3” thick slab cover leg that extends 

approximately 8” below the interior panel height.  Much of the concrete slab cover leg was 

broken off, especially along the east end.   

The concrete failed in an edge blowout type failure at west end retrofitted epoxy anchor. The 

location of the west end failed retrofit epoxy anchor had been despoiled when discarded concrete 

was placed near this location,  It appears that some of this discarded concrete flowed over and 

covered the failed concrete at the failed west end anchor.  This discarded concrete has hardened 

and no observations of the concrete immediately around the anchor location could be made. Five 

(5) embedded weld angles were observed along the bottom of the interior face of the panel. 

These weld angles were welded to weld angles installed in the 5
th

 floor slab edge.  Observed 

weld plate connections failures were weld failures or the floor slab weld angle pulled out of the 

slab.   

The steel angle connections installed to connect the spandrel panel to the columns were also 

preserved and provided for observation. The retrofit anchors that broke away from the spandrel 

panel were still attached to the angles. Since the west end anchor location on the spandrel panel 

was despoiled, the anchor depth from the angle connection plate used on the west end of the 

spandrel was measured to be 4-3/4”.   

Repaired spandrel location at the Reif crash site on the 5
th

 level of the garage: (see Photos 

14 through 17 of the Photo Index) A replacement concrete spandrel panel had been installed at 

this location.  A temporary barrier consisting of a HSS 12x6 was still in place and spanned 

between the east and west columns.  The spandrel barrier had two steel angle connections with 

epoxy anchors to the columns at each end of the spandrel, one above and one below the 

originally installed angle connection.  The original epoxy anchors installed in the columns had 

been cut off at the face of the columns. New slab weld angles had been installed using epoxy 

anchors into the slab at locations where the weld angles had broken free of the slab.  
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Evaluation  

The repairs plans prepared by Marnell Architecture and Barker Drottar Associates for the 

parking garage at the Edgewater Hotel Casino specified the use of retrofit epoxy anchors for 

connections of the concrete spandrel panels to the structural columns for all of the spandrel panel 

on levels 2 through 6 of the garage.  In the General Structural Notes on Sheet S1.00, it states that 

the design and construction of the repairs were to comply with the 2012 International Building 

Code (IBC). The spandrel connection to column details on S1.00 specify that a 3/4” Simpson 

SET-XP epoxy anchor to be used at each spandrel-column connection and embedded 6” per 

ESR-2508.  These details nor anywhere on these plans is the spandrel panel thickness called out.  

“Special Inspection” of the installation of the specified epoxy anchors was required per the plans. 

Edgewater contracted with Aries Consultants to provide the required special inspection of the 

installation of the anchors and other special inspection services. 

In Section 406.4.3 of the 2012 IBC states that vehicle barriers shall be placed at the ends of drive 

lanes and at the end of parking spaces where the vertical distance to the ground or surface 

directly below is greater than 1 foot.  It further states that vehicle barriers shall comply with the 

loading requirements of Section 1607.8.3 of the 2012 IBC.  The spandrel panel barrier at the Reif 

crash site was on the fifth level of the garage and at the end of a drive lane. Therefore, the subject 

spandrel panels was required to be designed and constructed as a vehicle barrier and comply with 

the vehicle barrier loading requirements of IBC Section 1607.8.3.  Section 1607.8.3 requires 

vehicle barrier to resist a concentrated load of 6,000 pounds in accordance with Section 4.5.3 of 

ASCE 7, which stated that the required 6,000 pound load is to be applied horizontally at a height 

of between 1 ft 6 in and 2 ft 3 in in height above the floor located to produce the maximum load 

effects. 

The IBC requires building products and/or systems to be tested and evaluated to insure 

compliance with the code and to provide structural capacities through standard testing practices 

and scientific/engineering evaluation processes. An ESR (evaluation report) is then issued with 

the results and code compliant structural capacities of the products or systems.  The ESR also 

contains installation guidelines and requirements in an effort to insure that the products/systems 

are installed in a manner that complies with the testing performed on the products. 

Simpson Strong-Tie Company issued an approved ESR-2508 on their SET-XP Epoxy Adhesive 

Anchors for Cracked and Uncracked Concrete. Table 1 of ESR-2508 is titled “SET-XP Epoxy 

Adhesive Anchor Installation Information”.  Table 1 specifies that the permitted embedment 

depth range of a 3/4" diameter rod is a minimum of 3-1/2” and a maximum of 15”.  It also states 

that the minimum concrete thickness is required to be hef + 5do.  Simpson defines hef as the 

embedment of the anchor and do indicates the nominal diameter of the specified anchor. This 

indicates that the repair plans specified 3/4" diameter spandrel to column connection anchors 

with a 6” embedment would have required a minimum concrete thickness of [6”+(5x0.75”)] 9-

3/4”.  The existing spandrel panels of the parking garage had an approximate thickness of 6”.  

The specified 6” embedment depth would have required drilling through the entire panel 

thickness and won’t have left any concrete below the anchors. 

Aries Consulting’s Final Quality Assurance Report contained a Non-Compliance Report, Report 

#: NCR-X-1, dated 2/27/15 that stated that the embedment depth of 6” minimum was changed to 
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4” minimum because the spandrels are only 6” thick.  It further states that an engineering fix is 

required approving this change of anchor embedment depth.  Aries’s Report also contains a 

Report of Corrections, Report #: ROC-X-1, dated 3/20/15 and states this report clears NCR # X-

1, dated 2/27/15.  It further states the changed epoxy embedment depth (6” to 4”) per Clark 

County Department of Building approved plan revision, dated March 9, 2015.  Aries provided 

Post-Installed Adhesive Anchor Clearance Reports (dated 2/27/15, 3/3/15 & 3/4/15) with 4”x1” 

hole depth & diameter for the epoxy anchors.  These reports state that the minimum anchor 

embedment depth was required to be 4” minimum.  Examination of the failed spandrel panel and 

anchors from the Reif crash site indicated anchor embedment depths of less than the minimum 4” 

required. Aries was certifying the changed anchor depth prior to Clark County’s approval of the 

revised embedment depth. 

Clear copies of the above mentioned County approved, revised repair plans specifying the epoxy 

anchor depth as 4” was not available when this report was prepared.  However, it appears that 

Marnell Architecture/Barker Drottar’s repair plans were modified and approved by the County 

for the change of anchor embedment.  The specified change to 4” anchor embedment still 

violated Simpson’s mandated minimum concrete thickness [4”+(5x0.75”)] of 7-3/4” with 6” 

minimum spandrel panels.  Simpson provides free anchor design software to assist engineers and 

other anchor designers design appropriate and code compliant anchors.  Simpson’s software 

allows for a variety of anchor designs including their SET-XP epoxy anchors.  Evaluation of the 

specified and installed anchors with Simpson’s software indicates that the software will not 

calculate SET-XP anchor capacity without the mandated minimum concrete thickness, which 

neither the originally specified 6” anchor embedment nor the revised 4” anchor embedment 

provided with the 6” thick spandrel panels.  The failure of Simpson’s software to calculate the 

anchor capacity without the mandated concrete thickness is an indication of the importance of 

the minimum concrete thickness in the SET-XP epoxy manufacturer’s installation requirements. 

It would appear the Mr. Barker in his letter to Mr. Howryla with Marnell Companies was correct 

in his assertion that the slab to panel weld plate connections had little to no strength. 

Examination of the subject spandrel and anchors from the Reif crash site indicate that the 

anchors most likely failed as a result of a combination of inadequate concrete thickness and 

inadequate anchor capacity.   
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Conclusions 

1. Marnell Architecture/Barker Drottar and Kurt Guidice, P.E. negligently designed and 

specified inappropriate spandrel to column connection SET-XP epoxy anchor depth on 

their original Parking Garage Repair plans.  They further failed in their duties as design 

professionals when their modified design of 4” SET-XP epoxy anchor embedment depth 

still violated the manufacturer’s required minimum concrete thickness when installed on 

a 6” thick spandrel panel. 

2. Observed and measured embedment depths on the connection anchors installed on the 

spandrel panel involved in the Reif crash incident did not meet the modified repair plans 

specified 4” embedment depth.  Since Aries Consulting provided code mandated special 

inspection of these anchors and certified the installation of these anchors, they failed in 

their duty to ensure that these anchors were installed with the minimum specified 

embedment depth. 

The opinions and conclusions expressed in this preliminary report are based upon our visual 

inspection of the incident site and failed spandrel panel and connection anchors, evaluation of the 

documentation that we have received and our understanding of applicable engineering practices 

that are standard in the industry. We reserve the right to re-evaluate our opinions and conclusions 

if we are presented with further documentation or evidence that would be of such a nature that 

would warrant revising our opinions and conclusion. 
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Photo Index 
 

 

 
Photo 1: Replacement Spandrel Barrier on North Side of Garage 

 

 
Photo 2: Eastern End of Spandrel Barrier in Alley on North side of Garage 
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Photo Index 
 

 

 
Photo 3: View of Spandrel Barrier in Alley Looking West 

 

 
Photo 4: West End of Spandrel Barrier – Despoiled Anchor Failure Location 
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Photo Index 
 

 

 
Photo 5: East End Retrofit Anchor Failure Location 

 

 
Photo 6: East End Retrofit Anchor Failure Location 
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Photo Index 
 

 

 
Photo 7: View of East End Spandrel Concrete Failure Depth at Retrofit Epoxy Anchor 

 

 
Photo 8: Approximate Depth Measurement of Concrete Failure 
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Photo Index 
 

 

 
Photo 9: Measurement of Panel Thickness at West End of Spandrel 

 

 
Photo 10: Approximate Total Length Measurement of Spandrel Panel 
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Photo Index 
 

 

 
Photo 11: Retrofit Epoxy Anchor Embedment Depth at West End of Spandrel 

 

 
Photo 12: Close-up of Measurement of Retrofit Epoxy Anchor Embedment  
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Photo Index 
 

 

 
Photo 13: Preserved Failed Concrete at East End Anchor od Spandrel  

 

 
Photo 14: Repaired West End of Spandrel Barrier at Reif Crash Site  
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Photo Index 
 

 

 
Photo 15: Cut-off Anchor in Rectangular Column at West End of Spandrel 

 

 
Photo 16: Repaired Spandrel Connections Configuration at Round Column (East End) 
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Photo Index 
 

 

 
Photo 17: Repaired Lower Angle Panel Support at East End Round Column 
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campus through the Department of the State Architect) in Hesperia,California.

His forensic experience ranges from determining cause and repair recommendation for foundation 
problems on single family residence to large commercial buildings. As a Construction Specialist for 
Bert L. Howe & Associates Inc., Mr. Miles conducts investigations and database occurrence analysis, 
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engineering and surveying design and drafting.
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ROBERT E. SCHUMACHER, ESQ.
Nevada Bar No. 7504
BRIAN K. WALTERS, ESQ.
Nevada Bar No. 9711
GORDON REES SCULLY MANSUKHANI, LLP
300 South Fourth Street, Suite 1550
Las Vegas, Nevada 89101
Telephone:  (702) 577-9300
Facsimile:  (702) 255-2858
E-Mail: rschumacher@grsm.com

bwalters@grsm.com

Attorneys for Aries Consultants, Inc.

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

MARCUS A. REIF, an incompetent person by and 
through his Conservator CINDY REIF,

Plaintiff,

vs.

ARIES CONSULTANTS, INC., a Nevada 
Corporation, DOES1 through 5, and ROE 
CORPORATIONS 1 through 5, inclusive,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

Case No.:  A-18-770951-C
Dept. No.: XXII

DEFENDANT ARIES CONSULTANTS, INC.’S
MOTION TO DISMISS PLAINTIFF’S COMPLAINT

Defendant Aries Consultants, Inc., by and through its attorneys, Robert E. Schumacher, 

Esq., and Brian K. Walters, Esq., of the law office of GORDON REES SCULLY 

MANSUKHANI, LLP, hereby submits its Motion to Dismiss Plaintiff’s Complaint in this 

matter.

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

Case Number: A-18-770951-C

Electronically Filed
4/3/2018 4:57 PM
Steven D. Grierson
CLERK OF THE COURT
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This Motion is based on the pleadings and papers filed in this action, the attached 

Memorandum of Points and Authorities, and any oral argument and evidence the Court may 

allow at the hearing on the Motion.  

DATED this 3rd day of April, 2018. GORDON REES SCULLY 
MANSUKHANI, LLP

/s/ Brian K. Walters
Robert E. Schumacher, Esq.
Nevada Bar No. 7504
Brian K. Walters, Esq.
Nevada Bar No. 9711
300 South Fourth Street, Suite 1550
Las Vegas, Nevada 89101

Attorneys for Aries Consultants, Inc.
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NOTICE OF MOTION

TO: ALL INTERESTED PARTIES AND THEIR COUNSEL OF RECORD.

PLEASE TAKE NOTICE that Defendant Aries Consultants, Inc. will bring the foregoing 

ARIES CONSULTANTS, INC.’S MOTION TO DISMISS on for hearing in Department 

XXII of the above-entitled Court located at the Regional Justice Center, 200 Lewis Avenue, Las 

Vegas, Nevada 89155 on the ______ day of _____________, 2018, at the hour of ____:____ 

___.m., or as soon thereafter as counsel can be heard.

DATED this 3rd day of April, 2018. GORDON REES SCULLY 
MANSUKHANI, LLP

/s/ Brian K. Walters
Robert E. Schumacher, Esq.
Nevada Bar No. 7504
Brian K. Walters, Esq.
Nevada Bar No. 9711
300 South Fourth Street, Suite 1550
Las Vegas, Nevada 89101

Attorneys for Aries Consultants, Inc.

10:30 AM10th                   May
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

Before filing its Complaint in this case, Plaintiff already had an action pending against 

Defendant Aries Consultants Inc. (“Aries”) in Department 30 (A-17-752432-C) alleging the 

exact same causes of action based on the exact same set of facts.1  Plaintiff failed to comply with 

NRS 11.258 in its initial pleading against Aries in that case.  Plaintiff knows that the result of its 

failure to comply with NRS 11.258 will result in its Complaint in that case being deemed void ab 

initio, meaning that it cannot be cured by amendment.2

According to Plaintiff’s Complaint, the incident giving rise to Plaintiff’s negligence 

claims occurred on March 16, 2016. (Complaint, Para 1).  In a desperate attempt to avoid his 

claims being time barred if Judge Wiese ultimately finds that Plaintiff did not comply with NRS 

11.258, Plaintiff filed an identical Complaint in this Court three days before the expiration of the 

applicable statute of limitations. Plaintiff presumably intends to consolidate his Complaint in 

this case (A-18-770951-C) with his existing Complaint in case number A-17-752432-C.

However, Plaintiff’s filing of an identical Complaint in this Court is an improper attempt

to amend or rehabilitate its Complaint in case number A-17-752432-C and must be dismissed.  

First, it violates the Single Cause of Action Rule, which prohibits a party from simultaneously 

maintaining identical causes of action in separate courts.  Second, even if this Court finds that 

Plaintiff’s Complaint in this case does not violate the Single Cause of Action Rule, dismissal is 

still required based on Plaintiff’s failure to comply with NRS 11.258.

/ / /

/ / /

/ / /

/ / /

/ / /

  
1 Complaint dated March 14, 2017 filed by Plaintiff Marcus Reif in case number A-17-752432-C. Aries requests that 
the Court take judicial notice of the documents filed in case number A-17-752432-C. See Mack v. Estate of Mack, 
125 Nev. 80, 91-92, 206 P.3d 98, 106 (2009) (taking judicial notice of documents filed in a prior case because the 
prior case was closely related to the case currently before that court).
2 Otak Nev., LLC v. Eighth Judicial Dist. Court of Nev., 127 Nev. 593, 599, 260 P.3d 408, 412 (2011).  
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II. RELEVANT FACTS

A. Plaintiff Fails to Comply with NRS 11.258 in its Initial Action Against Aries.

Aries is a design professional as defined by NRS 11.2565.  Therefore, any action against 

Aries must comply with NRS 11.258.  On March 14, 2017, Plaintiff filed a Complaint against 

Aries and other defendants alleging causes of action for (1) negligence, (2) negligence per se and 

(3) negligent performance of an undertaking.  The Complaint did not include an attorney 

affidavit or expert report as required by NRS 11.258.  In the Complaint, Plaintiff alleged that he 

was injured on March 16, 2016.

Plaintiff’s initial action (A-17-752432-C) was assigned to the Hon. Jerry Wiese in 

Department 30.  On July 11, 2017, Aries filed a Motion to Dismiss Plaintiff’s Complaint for 

failure to comply with NRS 11.258.3 Plaintiff filed an Opposition to Aries’ Motion in which it 

argued that Aries was not a design professional and therefore NRS 11.258 did not apply.4  Aries 

Motion was ultimately denied without prejudice pursuant to NRCP 56(f).5  Aries has made it 

clear that it intends to renew its Motion and seek dismissal of Plaintiff’s Complaint pursuant to 

NRS 11.259.

B. Plaintiff Attempts to Comply with NRS 11.258 Against Aries After the Fact.

On November 7, 2017, Plaintiff filed a Motion to Amend Complaint “…primarily to 

substitute Cindy Reif [Plaintiff’s mother] as Conservator of the person and estate of 

[Plaintiff]…and add Barker Drottar Associates, LLC and related causes of action.”6  Despite 

Plaintiff’s insistence that Aries was not a design professional (as expressed in its Opposition to 

Aries Motion to Dismiss), Plaintiff’s Motion to Amend included a proposed “First Amended 

Complaint and Demand for Jury Trial” that included an attorney affidavit and expert report 

implicating Aries in an apparent effort to satisfy the requirements of NRS 11.258.  

  
3 Aries Consultants, Inc.'s July 11, 2017 Motion to Dismiss or in the Alternative to Strike Complaint and Crossclaim 
Pursuant to NRS 11.259 filed in case number A-17-752432-C.
4 Plaintiff’s July 28, 2017 Opposition to Aries Consultants, Inc.'s July 11, 2017 Motion to Dismiss or in the 
Alternative to Strike Complaint and Crossclaim Pursuant to NRS 11.259 filed in case number A-17-752432-C.
5 September 14, 2017 Order Denying Aries Consultants, Inc's Motion to Dismiss or in the Alternative to Strike 
Complaint and Crossclaim Pursuant to NRS 11.259 filed in case number A-17-752432-C.
6 Plaintiff's November 7, 2017 Motion to Amend Complaint on Order Shortening Time filed in case number A-17-
752432-C.
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Aries filed a limited Opposition to Plaintiff’s Motion to Amend in which it requested that 

its arguments regarding Plaintiff’s non-compliance with NRS 11.258 be reserved.7  In the 

Court’s Order granting Plaintiff’s Motion to Amend, Aries’ arguments regarding Plaintiff’s non-

compliance with NRS 11.258 were specifically reserved.8

C. Plaintiff Initiates a Separate Lawsuit Against Aries in Another Improper 
Attempt to Comply with NRS 11.258 After the Fact.

On March 13, 2018, three days before the statute of limitations9 was set to expire on its 

negligence claims against Aries, Plaintiff filed a second, separate complaint entitled “Amended 

Complaint and Demand for Jury Trial” in this Court.  The Complaint filed by Plaintiff in this 

Court includes the same attorney affidavit10 and expert report attached to its Amended Complaint 

in case number A-17-752432-C.  It also contains the exact same allegations and causes of action 

against Aries as its Amended Complaint in Department 30.  Plaintiff presumably intends to 

consolidate its Complaint in this case with its deficient Complaint in case number A-17-752432-

C.

As demonstrated herein, Plaintiff’s Complaint in this Court is procedurally improper and 

must be dismissed.

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /
  

7 Aries Consultants, Inc.'s November 17, 2017 Limited Opposition to Plaintiff's Motion to Amend Complaint on 
Order Shortening Time filed in case number A-17-752432-C.
8 December 28, 2017 Order Granting Plaintiff's Motion to Amend Complaint filed in case number A-17-752432-C.
9 Actions seeking damages for personal injuries must be brought within two years from the date upon which the 
cause of action arises. Milton v. Nev. Dep't of Prisons, 119 Nev. 163, 164 n.1, 68 P.3d 895, 895 (2003) citing NRS 
11.190(4)(e).
10 As discussed herein, the Affidavit submitted by Plaintiff in this case was neither executed or prepared by a 
Nevada-licensed attorney.
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III. ARGUMENT

A. Plaintiff’s Complaint in This Court Should be Dismissed for Violation of the 
“Single Cause of Action Rule.”

This Court must dismiss Plaintiff’s Complaint in this matter because it violates the Single 

Cause of Action Rule. When identical causes of action are pending, involving the same parties 

and arising from the same incident, this court has determined that a trial court may properly 

dismiss the second action. Rocovits v. Ilin Rocovits, 2014 Nev. Dist. LEXIS 263, *3-4 citing 

Fitzharris v. Phillips, 74 Nev. 371, 376-77, 333 P.2d 721, 724 (1958), abrogated on other 

grounds by Lee v. GNLV Corp., 116 Nev. 424, 996 P.2d 416 (2000).  It would be "contrary to 

fundamental judicial procedure to permit two actions to remain pending between the same 

parties upon the identical cause."  Fernandez v. Infusaid Corp., 110 Nev. 187, 193, 871 P.2d 292, 

295 (1994) citing Fitzharris v. Phillips, 74 Nev. 371, 333 P.2d 721 (1958). The great weight of 

authority supports the Single Cause of Action Rule when the plaintiff in each case is the same 

person. Smith v. Hutchins, 93 Nev. 431, 433, 566 P.2d 1136, 1137 (1977).

As a general proposition, a single cause of action may not be split and separate actions 

maintained. Reno Club v. Harrah Et Al., 70 Nev. 125, 129 260 P.2d 304, 306 (1953). The 

wrongful act of the defendant creates the plaintiff's cause of action. Smith, 93 Nev. at 432, 566 

P.2d at 1137.  Policy demands that all forms of injury or damage sustained by the plaintiff as a 

consequence of the defendant's wrongful act be recovered in one action rather than in multiple 

actions. Id.

Plaintiff’s Complaint in case number A-17-752432-C alleges the exact same causes of 

action based on the exact same set of facts as those alleged by the Plaintiff in its Complaint filed 

in this case.  Therefore, dismissal of Plaintiff’s Complaint in this case is mandated by the Single 

Cause of Action Rule.

/ / /

/ / /

/ / /

/ / /
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B. Plaintiff’s Failure to File an NRS 11.258(1) Compliant Affidavit Mandates 
Dismissal Under NRS 11.259.

In the event this Court finds that Plaintiff’s Complaint is not barred by the Single Cause 

of Action Rule, dismissal is nevertheless required because Plaintiff failed to comply with NRS 

11.258.  Specifically, NRS 11.258 requires that “…the attorney for the complainant shall file an 

affidavit with the court…” (Emphasis added).  The Affidavit submitted with the Complaint was 

not filed by the “attorney for the complainant” in this case.

The affidavit submitted in support of the Complaint in this Court was executed by 

California attorney Philip Peche.  According to the affidavit, Mr. Peche has been admitted pro 

hac vice in case number A-17-752432-C. (Complaint, Ex. 1). However, Mr. Peche has not been 

admitted pro hac vice in this case. Since Mr. Peche is not a member of the State Bar of Nevada 

and because he has not been admitted pro hac vice in this case,11 Mr. Peche cannot be “the 

attorney for the complainant” in this case as required by NRS 11.258.

Plaintiff’s submission of an affidavit signed by a non-licensed Nevada attorney in support 

of his Complaint is also problematic under NRCP 11.  In Naimo v. Fleming, 95 Nev. 13, 588 

P.2d 1025, (1979), the Nevada Supreme Court affirmed the dismissal of a plaintiff’s complaint 

based on the fact that it was not signed by an active member of the State Bar of Nevada. Id. at 

15, 1027.  The Supreme Court reasoned that dismissal was proper based on NRCP 11(1), which 

provides, in pertinent part: “Every pleading, … and other paper shall be signed by at least one 

attorney of record in the attorney's individual name…” Id (Emphasis added).

A copy of any written instrument which is an exhibit to a pleading is a part thereof for all 

purposes. NRCP 10(c) (Emphasis added). Therefore, pursuant to Rule 10 the attorney affidavit 

submitted by Plaintiff is a pleading.  Pursuant to Rule 11, “the pleading and other paper” must be 

signed by “the attorney of record.”

/ / /

  
11 Nevada Supreme Court Rule (“SCR”) 42(5) provides: “An applicant shall not appear in a proceeding subject to 
this rule until the court, arbitrator, mediator, or administrative or governmental agency where the action is pending 
enters an order granting the motion to associate.” SCR 42(5) (Emphasis added).
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Mr. Peche is not a member of the State Bar of Nevada and has not been admitted pro hac 

vice in this case.  Therefore, Mr. Peche cannot be considered Plaintiff’s attorney of record under 

Rule 11 nor “attorney for the complainant” as contemplated by NRS 11.258.  Therefore, the 

Affidavit submitted by Plaintiff in support of his Complaint in this matter does not comply with 

Rule 11 or NRS 11.258.

Pursuant to NRS 11.259(1)(a) “The court shall dismiss an action involving nonresidential 

construction if the attorney for the complainant fails to…File an affidavit required pursuant to 

NRS 11.258. NRS 11.259 (Emphasis added); Otak Nevada, LLC v. Eighth Jud. Dist. Ct., 127 

Nev. 593, 599, 260 P.3d 408, 409 (2011) (“This Court ‘shall’ dismiss an action for failure to 

comply with NRS 11.258”).  The use of the word “shall” imposes a duty to act.  Id.  Since the 

attorney affidavit submitted with Plaintiff’s Complaint was neither prepared nor executed by the 

“attorney for the complainant” in this case, dismissal is mandated under NRS 11.259.

IV. CONCLUSION

Based on the foregoing, Aries respectfully requests an Order from this Court dismissing 

Plaintiff’s Complaint in this case with prejudice.

DATED this 3rd day of April, 2018. GORDON REES SCULLY 
MANSUKHANI, LLP

/s/ Brian K. Wallers
Robert E. Schumacher, Esq.
Nevada Bar No. 7504
Brian K. Walters, Esq.
Nevada Bar No. 9711
300 South Fourth Street, Suite 1550
Las Vegas, Nevada 89101
Attorneys for Aries Consultants, Inc.
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CERTIFICATE OF SERVICE

I HEREBY BY CERTIFY that on this 3rd day of April 2018, I did cause a true and 

correct copy of DEFENDANT ARIES CONSULTANTS, INC.’S MOTION TO DISMISS 

PLAINTIFF’S COMPLAINT to be served via the Court’s electronic filing/service system 

upon all parties on the E-Service Master List:

Glen J. Lerner
Nevada Bar No. 4314
GLEN LERNER INJURY ATTORNEYS
4795 South Durango Drive
Las Vegas, Nevada 89147
T: (702) 877-1500
glerner@glenlerner.com

Attorneys for Plaintiff

/s/ Chelsey Holland
An Employee of GORDON REES SCULLY 
MANSUKHANI, LLP

1138650/37468451v.1
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CLERK OF THE COURT
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RPLY
CRAIG J. MARIAM, ESQ.
Nevada Bar No. 10926
ROBERT E. SCHUMACHER, ESQ.
Nevada Bar No. 7504
BRIAN K. WALTERS, ESQ.
Nevada Bar No. 9711
GORDON REES SCULLY MANSUKHANI, LLP
300 South Fourth Street, Suite 1550
Las Vegas, Nevada 89101
Telephone:  (702) 577-9300
Facsimile:  (702) 255-2858
E-Mail: cmariam@grsm.com

 rschumacher@grsm.com
bwalters@grsm.com

Attorneys for Aries Consultants, Inc.

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA

MARCUS A. REIF, an incompetent person by and 
through his Conservator CINDY REIF,

Plaintiff,

vs.

ARIES CONSULTANTS, INC., a Nevada 
Corporation, DOES1 through 5, and ROE 
CORPORATIONS 1 through 5, inclusive,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

Case No.:  A-18-770951-C
Dept. No.: XXII

DEFENDANT ARIES CONSULTANTS, INC.’S
REPLY IN SUPPORT OF MOTION TO DISMISS PLAINTIFF’S COMPLAINT

Defendant Aries Consultants, Inc., by and through its attorneys, Craig J. Mariam, Esq., 

Robert E. Schumacher, Esq., and Brian K. Walters, Esq., of the law office of GORDON REES 

SCULLY MANSUKHANI, LLP, hereby submits its Reply in Support of Motion to Dismiss 

Plaintiff’s Complaint in this matter.

/ / /

/ / /

/ / /

/ / /

Case Number: A-17-752432-C

Electronically Filed
5/2/2018 2:08 PM
Steven D. Grierson
CLERK OF THE COURT
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This Reply is based on the pleadings and papers filed in this action, the attached 

Memorandum of Points and Authorities, and any oral argument and evidence the Court may 

allow at the hearing on the Motion.  

DATED this 2nd day of May, 2018. GORDON REES SCULLY 
MANSUKHANI, LLP

/s/ Brian K. Walters
Craig J. Mariam, Esq.
Nevada Bar No. 10926
Robert E. Schumacher, Esq.
Nevada Bar No. 7504
Brian K. Walters, Esq.
Nevada Bar No. 9711
300 South Fourth Street, Suite 1550
Las Vegas, Nevada 89101

Attorneys for Aries Consultants, Inc.
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MEMORANDUM OF POINTS AND AUTHORITIES

I. SUMMARY OF ARGUMENT

Plaintiff’s Complaint against Aries in this case (Department 22, Case Number A-18-

770951-C) is the mirror image of his Complaint that is also pending in Department 30 (Case 

Number A-17-752432-C).  Discovery is well underway in that case.  Presumably out of concern 

that its action in Department 30 (Case Number A-17-752432-C) may be dismissed due to its 

failure to comply with NRS 11.2581, Plaintiff initiated a second identical action against Aries in 

this Court in which it half heartedly tried to comply with NRS 11.258.  However, Plaintiff did 

not bother to obtain an affidavit from Plaintiff’s counsel of record in this case in order to meet 

the specific requirements of NRS 11.258.  Instead, it recycled an affidavit it used in an effort to 

cure its failure to comply with the statute in Department 30 (Case Number A-17-752432-C).  The 

attorney Affidavit submitted by Plaintiff in this case (Department 22, Case Number A-18-

770951-C) is defective and does not comply with NRS 11.258 and as such, dismissal is 

mandatory under well–established Nevada precedent.  Alternatively, Plaintiff’s Complaint in this 

case violates the single cause of action rule and/or the closely related “first-to-file” rule.  Finally, 

this Court possesses the inherent authority to economically and fairly manage litigation and as 

such, may dismiss Plaintiff’s procedurally improper Complaint.   For these reasons, Plaintiff’s 

Complaint in this case (Department 22, Case Number A-18-770951-C) must be dismissed.

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

  
1 Plaintiff has also filed a third separate complaint against Barker Drottar Associates, LLC in Department 24 after its 
claims against Barker Drottar Associates, LLC in case number A-17-752432-C were dismissed for failure to comply 
with NRS 11.258.
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II. ARGUMENT

A. Plaintiff’s Recycled Attorney Affidavit from Case Number A-17-752432-C 
Does Not Comply with NRS 11.258.

The attorney Affidavit submitted by Plaintiff in support of its Complaint in this case 

(Department 22, Case Number A-18-770951-C) does not conform to the requirements of NRS 

11.258.  It was not signed by the “attorney for the complainant” and it clearly was not prepared 

for this specific case (Department 22, Case Number A-18-770951-C).  Although not 

acknowledged by Plaintiff, it is readily apparent that Plaintiff repurposed an attorney affidavit 

and expert report that were prepared for its action in Department 30 (case number A-17-752432-

C).  As such, the attorney affidavit does not meet the mandatory requirements of NRS 11.258, 

which provides, in pertinent part:

Except as otherwise provided in subsection 2, in an action 
involving nonresidential construction, the attorney for the 
complainant shall file an affidavit with the court concurrently with 
the service of the first pleading in the action stating that the 
attorney:

 (a) Has reviewed the facts of the case;

 (b) Has consulted with an expert;

 (c) Reasonably believes the expert who was consulted is 
knowledgeable in the relevant discipline involved in the action; 
and

 (d) Has concluded on the basis of the review and the 
consultation with the expert that the action has a reasonable basis 
in law and fact.

(Emphasis added).

There are several reasons why Plaintiff’s repurposed attorney affidavit fails to meet the 

requirements of NRS 11.258:

/ / /

/ / /

/ / /

/ / /

/ / /
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1. The affidavit is not signed by “the attorney for the complainant” as
required by NRS 11.258.

This Court should reject the attorney affidavit submitted with Plaintiff’s Complaint in this 

case (Department 22, Case Number A-18-770951-C) because it was not signed by the “attorney 

for the complainant” as required by NRS 11.258. The affidavit was signed by California 

attorney F. Phillip Peche, who is not licensed in Nevada. In its Opposition, Plaintiff represented 

that “Napoli Shkolnik, PLLC (Mr. Peche’s firm) is the attorney of record for the Plaintiff, in 

association with co-counsel Glen Lerner Injury Attorneys, a Nevada-licensed law firm.” (Opp., 

pg. 8) (Emphasis added).  That statement is false.  Napoli Shkolnik, PLLC is not Plaintiff’s 

attorney of record in this case (Department 22, Case Number A-18-770951-C).2

Plaintiff also cited to Naimo v. Fleming for the proposition that “…an out of state 

attorney may be permitted to appear in the courts of this state provided that an active member of 

the State Bar of Nevada is associated as counsel of record.” (Opp. Pg. 8 citing Naimo v. Fleming, 

95 Nev. 13, 14 n.1 (1979).  This statement is technically true, but in order to appear, out-of-state 

counsel must first “…file a written application to appear as counsel in that action.” SCR 42(2).  

Mr. Peche has filed no such application in this case (Department 22, Case Number A-18-770951-

C).  In fact, SCR 42(5) provides, in pertinent part:

An applicant shall not3 appear in a proceeding subject to this rule 
until the court…where the action is pending enters an order 
granting the motion to associate.

(Emphasis added).

Plaintiff’s reliance on Naimo is interesting, as that case involved the dismissal of a 

complaint that was signed by out-of-state counsel.  Naimo, 95 Nev. a 14, 1026.  In that case, the 

Nevada Supreme Court affirmed the trial court’s dismissal based in part, on the following 

finding :

  
2 On the next page, Plaintiff acknowledged that Napoli Shkolnik, PLLC is “…not admitted to practice in this 
particular case….” (Opp. Pg. 9).
3 "Shall" is a mandatory term indicative of the Legislature's intent that the statutory provision be compulsory, thus 
creating a duty rather than conferring discretion. Leven v. Frey, 123 Nev. 399, 407 n.29, 168 P.3d 712, 718 (2007).
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The district court found that ‘plaintiff's California counsel and/or 
the plaintiff deliberately violated NRCP 11, Supreme Court Rule 
42, and District Court Rule 30 in an effort to keep their lawsuit 
viable but avoid the cost of associating Nevada counsel.’

Id. at 14, 1026 (Emphasis added).

In this case (Department 22, Case Number A-18-770951-C), it appears that Plaintiff’s 

Nevada counsel did not want to incur the time and/or expense of preparing a new affidavit for 

the Complaint it filed in this case (Department 22, Case Number A-18-770951-C).  Instead, 

Plaintiff chose to recycle the affidavit submitted in case number A-17-752432-C (Department 

30).  Mr. Peche is admitted pro hac vice in that case.  He is not authorized to appear in this case

(Department 22, Case Number A-18-770951-C).  The affidavit clearly does not comply with 

NRS 11.258.

Since the attorney affidavit upon which Plaintiff’s Complaint is based was not signed by 

the attorney for the complainant as required by NRS 11.258, Plaintiff has not complied with the 

statute.  Therefore, dismissal is required pursuant to NRS 11.259(1)(a) (“The court shall dismiss 

an action involving nonresidential construction if the attorney for the complainant fails to…File 

an affidavit required pursuant to NRS 11.258.”).

2. Plaintiff’s Affidavit was not prepared for this case, rendering it defective
under NRS 11.258.

Not only is the affidavit defective due to the fact that it was not signed by the “attorney 

for the complainant” as mandated by NRS 11.258, it is also defective because it was not 

specifically prepared for this case (Department 22, Case Number A-18-770951-C). The Affidavit 

is dated September 28, 2017.   Therefore it is impossible for the Affidavit to relate to this case

(Department 22, Case Number A-18-770951-C), which was not initiated until March 12, 2018.

The Affidavit is riddled with statements indicating that it was not prepared for this case 

(Department 22, Case Number A-18-770951-C).  Paragraph 2 of the Affidavit states that Mr. 

Peche has been admitted pro hac vice “…for the action REIF v. EDGEWATER GAMING, LLC et 

al., case number A-17-752432-C.” As discussed above, Mr. Peche has not been admitted to 

practice in this case (Department 22, Case Number A-18-770951-C).  
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Also, “Edgewater Gaming, LLC” is not a party to the case currently before this Court.  

Paragraph 4 of the attorney affidavit states:

4. I have reviewed the facts of this case, and pursuant to NRS 
11.258 requirements for bringing an “Action involving 
non-residential construction” against a “design 
professional,” shall file this affidavit concurrently with 
service of the First Amended Complaint, which names 
design professional BARKER DROTTAR ASSOCIATES, 
LLC (“Barkar Drottar”) as a Defendant in this case.  
Defendant ARIES CONSULTANTS, INC. (“Aries”) has 
moved to dismiss the instant action against it on the 
grounds that it is a design professional within the meaning 
of NRS 11.256 et seq. and that Plaintiff did not comply 
with the pre-filing requirements set forth in the same. 
Independent of the Court’s ruling on the pending legal 
issue, this Affidavit and attached expert report comport 
with the spirit and legislative intent of NRS 11.256 et seq. 
such that Aries pending motion to dismiss will become 
moot upon the filing and service of Plaintiff’s First 
Amended Complaint.

(Emphasis added).4

Paragraphs for of Plaintiff’s attorney Affidavit is defective for the following reasons:

• Paragraph 4 indicates that Mr. Peche has “…reviewed the facts of this case…”  By “this 
case,” the affidavit is clearly referring to case number A-17-752432-C that is currently 
pending in Department 30, not the matter currently before this Court (Department 22, 
Case Number A-18-770951-C).  

• Further, there is no “First Amended Complaint” pending and Barkar Drottar Associates, 
LLC is not a party to this case (Department 22, Case Number A-18-770951-C).  

• The affidavit makes reference to a “…motion to dismiss the instant action.”  The 
Affidavit is dated September 28, 2017.  Aries’ Motion to Dismiss in this case 
(Department 22, Case Number A-18-770951-C) was filed on April 3, 2018.  Therefore, 
that reference is not related to any motion filed by Aries in this case (Department 22, 
Case Number A-18-770951-C).

/ / /

/ / /

/ / /

  
4 Plaintiff’s statement that the Affidavit comports with “the spirit and legislative intent of NRS 11.256 et seq.” lacks 
merit. Where the language of a statute is plain and unambiguous, and its meaning is clear and unmistakable, there is 
no room for construction, and the courts are not permitted to search for its meaning beyond the statute itself. Dewey 
v. Redevelopment Agency of Reno, 119 Nev. 87, 94, 64 P.3d 1070, 1075 (2003).
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The fact that Plaintiff’s Affidavit was not prepared for this particular case is dispositive.  

NRS 11.258(d) specifically requires the attorney affidavit to include a statement from the 

attorney for the complainant that he or she “Has concluded on the basis of the review and the 

consultation with the expert that the action has a reasonable basis in law and fact.” (Emphasis 

added).  The term "action" in NRS 11.258 and NRS 11.259 is synonymous with "pleading." 

Converse Prof’l Grp. v. Eighth Judicial Dist. Grp. (In re CityCenter Constr.), 310 P.3d 574, 580 

(Nev. 2013).  Therefore, each “action” (pleading) must be supported by its own attorney affidavit 

under NRS 11.258.

Here, Paragraph 7 of Plaintiff’s Affidavit contains a statement that “…the instant action

has a reasonable basis in law and fact.”  As discussed above, “the instant action” referenced in 

the Affidavit refers to the Complaint filed in Department 30 (Case Number A-17-752432-C), not 

the Complaint filed in this Court (Department 22, Case Number A-18-770951-C).  Therefore, 

Plaintiff has not complied with NRS 11.258(1)(d) because there is no statement from an attorney 

for the complainant that “…the action has a reasonable basis in law and fact.”  In other words, 

Plaintiff’s Affidavit attests to case number A-17-752432-C, not this case (Department 22, Case 

Number A-18-770951-C).

NRS 11.259(1) provides that the district court "shall dismiss an action involving 

nonresidential construction" where the complainant fails to comply with NRS 11.258's attorney 

affidavit and expert report requirements.  In re CityCenter Constr., 310 P.3d at 580 (Emphasis 

added).  The Legislature's use of "shall" in NRS 11.259 demonstrates its intent to prohibit 

judicial discretion and, consequently, mandates automatic dismissal if the pleading is served 

without the complaining party concurrently filing the required affidavit and report. Otak Nev., 

LLC v. Eighth Judicial Dist. Court of Nev., 127 Nev. 593, 598, 260 P.3d 408, 411 (2011).  

Therefore, Plaintiff’s defective Affidavit mandates dismissal of Plaintiff’s Complaint under NRS 

11.259.

/ / /

/ / /

/ / /
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B. The Single Cause of Action Rule Bar’s Plaintiff’s Complaint in this Case.

Plaintiff’s failure to comply with NRS 11.258 mandates dismissal.  However, even if 

Plaintiff complied with NRS 11.258, this Court should nevertheless dismiss Plaintiff’s 

Complaint based on the single cause of action rule.  

In its Opposition, Plaintiff acknowledged that “…trial courts in this state may properly 

dismiss a complaint when identical causes of action are pending…” (Opp., pg. 6).  That was the 

exact rationale that the Nevada Supreme Court applied in Fitzharris v. Phillips, 74 Nev. 371, 

376, 333 P.2d 721, 724 (1958).  In Fitzharris, the plaintiff brought an action for restitution for 

certain real property. Fitzharris, 74 Nev. at 372-373.  The trial court granted summary judgment 

against the plaintiff upon a showing by defendants of a deed conveyed to them by plaintiff. Id. at 

373.  However, the order formally granting summary judgment was not entered by the court. Id

Approximately one week later, the plaintiff brought a second suit to set aside the deed upon 

which the court based its decision to grant summary judgment in the first case. Id. Plaintiff’s 

second action proceeded to trial. Id.  During the pendency of the trial in the second case, the 

plaintiff moved to set aside the order granting summary judgment in the first case. Id.  However, 

before that motion was resolved, the court in the second case mistakenly entered judgment in 

favor of defendant based on the preclusive effect of the judgment (which had not been entered) 

in the first case. Id.

Both matters were appealed.  The Nevada Supreme Court determined that the second 

case should be dismissed. Id. at 377.  Specifically, the Supreme Court remanded the second 

action “…with instructions that the judgment be set aside and that the district court proceed to 

order that action dismissed…” because the first action was still pending.  Id. at 376-77.  The 

Court explained its holding thusly: “It would be contrary to fundamental judicial procedure to 

permit two actions to remain pending between the same parties upon the identical cause.” Id. 

at 377 (Emphasis added).

/ / /

/ / /

/ / /
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Similarly, it would be contrary to fundamental judicial procedure to permit Plaintiff to 

proceed with his Complaint in this case (Department 22, Case Number A-18-770951-C) while 

asserting the exact same causes of action in Department 30 (Case Number A-17-752432-C).  

Plaintiff has abused the judicial process.  If the Court does not follow the clear and binding 

judicial precedent that mandates dismissal of the second Complaint, it will effectively deny 

Aries’ procedural due process.  The Court should apply the same rationale as the Nevada 

Supreme Court applied in Fitzharris v. Phillips and dismiss the duplicative and improper

Complaint filed in this case (Department 22, Case Number A-18-770951-C).

Plaintiff also cited to Laughon v. Silver State Shopping Ctr., 109 Nev. 820, 858 P.2d 44 

(1993) for the proposition that “…the single action rule did not apply where appellants alleged 

identical causes of action in two separate suits brought against the same defendant.” (Opp., pg. 

5).  However, that case is easily distinguishable from the case at bar as the initial complaint filed 

by the plaintiff in Laughon was never served on any defendant. Id. at 821,45.  

In a footnote, Plaintiff disingenuously attempted to explain away this glaring distinction 

by suggesting that “…it does not appear to have factored heavily into the Court’s overall 

opinion.” (Opp., pg. 6 n. 10).  To the contrary, the Laughon court specifically cited to the fact 

that the initial complaint in that case had not been served as the very first reason for affirming 

dismissal in that case. Id. (“We note particularly that at the time the district court dismissed case 

no. CV90-7198, the complaint in case no. CV89-7013 had never been served.”) (Emphasis 

added).  

In the case at bar, not only was the first Complaint served, it was later amended and

discovery has been ongoing for more than one year.  Here, Plaintiff has concurrent Complaints 

alleging the same causes of action in three separate courts.  It would be contrary to fundamental 

judicial procedure to permit Plaintiff to proceed with his action in this Court.  Therefore, 

Plaintiff’s Complaint in this matter should be dismissed.

/ / /

/ / /

/ / /
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C. Alternatively, the Court Should Apply the “First-to-File” Rule and Dismiss
Plaintiff’s Subsequent Complaint Against Aries.

In the event Plaintiff’s Complaint in this case (Department 22, Case Number A-18-

770951-C) is not barred by sheer procedural impropriety or the single cause of action rule, 

dismissal is nevertheless appropriate under the “first-to-file” rule, which authorizes district courts 

to decline jurisdiction over an action if a complaint involving the same parties and issues has 

already been filed in another trial court.  Anders v. Anders, 2017 Nev. App. Unpub. LEXIS 913, 

*1-2, 2017 WL 6547399 citing Pacesetter Sys., Inc. v. Medtronic, Inc., 678 F.2d 93, 94-95 (9th 

Cir. 1982).

Because litigants typically do not file separate actions in the same district (state or 

federal), the majority of cases addressing the first-to-file rule involve actions filed in different 

districts. However, the rule also applies to instances, such as here, where two separate actions

are filed in the same district. See Keen v. Omni Limousine, No. 2:16-cv-01903-JCM-GWF, 2016 

U.S. Dist. LEXIS 160311, at *5 (D. Nev. Nov. 18, 2016); Wallerstein v. Dole Fresh Vegetables, 

Inc., 967 F. Supp. 2d 1289, 1294 (N.D. Cal. 2013) (“[T]he first-to-file rule is not limited to cases 

brought in different districts.”).

While the first-to-file rule does not arise often in Nevada, it was recently addressed in an 

unpublished order issued by the Nevada Court of Appeals.  In Anders v. Anders, the Nevada 

Court of Appeals, specifically citing the first-to-file rule, affirmed a district court order 

dismissing a Nevada annulment action based on the existence of a concurrent annulment action 

in another state court. 2017 Nev. App. Unpub. LEXIS 913, *4, 2017 WL 6547399 (“…[W]e 

conclude that the district court did not abuse its discretion when it invoked the first-to-file rule 

and dismissed Jonah's annulment claim.”).  Therefore, the first-to-file rule is available to this 

Court to dismiss Plaintiff’s procedurally improper Complaint and the rationale for its application 

fits this case perfectly.

/ / /

/ / /

/ / /
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When applying the first-to-file rule, courts look to three threshold factors: "(1) the 

chronology of the two actions; (2) the similarity of the parties, and (3) the similarity of the 

issues." King v. Standard Metals Processing, Inc., No. 2:14-CV-751 JCM (NJK), 2014 U.S. Dist. 

LEXIS 171585, at *7 (D. Nev. Dec. 9, 2014).  Dismissal is proper where the court of first filing 

provides adequate remedies. Id. at *13.

As to chronology, Plaintiff’s Complaint in Department 30 (Case Number A-17-752432-

C) was clearly filed before his Complaint in this matter (Department 22, Case Number A-18-

770951-C).  With respect to similarity of the parties and issues, Plaintiff concedes this point in 

his Opposition:

There is no dispute that Plaintiff alleges the same damages against 
Defendant in the separate complaints now at issue. In the filed First 
Amended Complaint, bearing case number A-17-752432-C, 
Plaintiff asserts claims of negligence, negligence per se, and 
negligent performance of an undertaking against several 
defendants, including Aries Consultants, Inc. Likewise, in the 
subject complaint recently filed, bearing case number A-18-
770951-C, Plaintiff alleges the exact same causes of action solely 
against Defendant as a design professional.

(Opp. Pgs. 5-6).

The two actions are based on the exact same underlying facts and allege the exact same 

damages.  When two actions are functionally the same and both actions are pending in the same 

district court the first-to-file rule provides a reasonable means to determine which action should 

be dismissed. Blanchard Training & Dev., Inc. v. Leadership Studies, Inc., No. 15cv2142 WQH 

(KSC), 2016 U.S. Dist. LEXIS 25526, at *10-11 (S.D. Cal. Feb. 29, 2016) citing Intervet, Inc. v. 

Merial Ltd., 535 F. Supp. 2d 112, 115 (D.D.C. 2008).  Generally, sound judicial administration 

would indicate that when two identical actions are filed in courts of concurrent jurisdiction, the 

court that first acquired jurisdiction should try the lawsuit and a second action would not serve 

any purpose. Jhangmen Kinwai Furniture Decoration Co. v. Int'l Mkt. Ctrs., Inc., No. 2:15-CV-

1419 JCM (PAL), 2016 U.S. Dist. LEXIS 20370, at *5 (D. Nev. Feb. 18, 2016) (Emphasis 

added).

/ / /

 
APPLT. APP. 174



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

-13-

G
or

d
on

 R
ee

s 
S

cu
ll

y 
M

an
su

k
h

an
i,

 L
L

P
30

0 
S

. 4
th

 S
tr

ee
t,

 S
u

it
e 

15
50

 
L

as
 V

eg
as

, N
V

  8
91

01

Plaintiff argues that the Court should either “allow for consolidation or, in the alternative, 

stay further proceedings.” (Opp., pg. 7).  However, dismissal of a concurrently filed complaint is 

proper where the court of first filing provides adequate remedies. King, No. 2:14-CV-751 JCM 

(NJK), 2014 U.S. Dist. LEXIS 171585, at *13.  Plaintiff does not argue that the Court of first 

filing (here, Department 30) cannot provide adequate remedies.  Accordingly, there is no 

justification for Plaintiff to be permitted to proceed with an identical Complaint in this 

Department.   This Court should therefore apply the first-to-file rule and dismiss Plaintiff’s 

Complaint in this Department so that the action in Department 30 can proceed.

D. This Court Should Exercise its Inherent Power to Manage Litigation and 
Dismiss Plaintiff’s Procedurally Improper Pleading.

The Complaint filed by Plaintiff in this Court is essentially a sham law suit submitted for 

the singular purpose of trying to correct deficiencies with its original pleading in Department 30.  

Plaintiff has absolutely no intention of litigating the case in this Court.   Plaintiff does not dispute 

this fact.  On April 20, 2018, Plaintiff filed a Motion to Consolidate the Complaint in this case 

(Department 22, Case Number A-18-770951-C) with his Complaint filed in Department 30 

(Case Number A-17-752432-C).  On that basis alone, the Complaint in this case (Department 22, 

Case Number A-18-770951-C) should be dismissed.  

The Nevada Supreme Court has recognized "the inherent power of the judiciary to 

economically and fairly manage litigation." Dornbach v. Tenth Jud. Dist. Ct. of Nev., 324 P.3d 

369, 373 (Nev. 2014) citing Borger v. Eighth Jud. Dist. Ct., 120 Nev. 1021, 1029, 102 P.3d 600, 

606 (2004).  Courts have "inherent equitable powers to dismiss actions or enter default 

judgments for . . . abusive litigation practices." Young v. Johnny Ribeiro Bldg., 106 Nev. 88, 92, 

787 P.2d 777, 779 (1990) citing Televideo Systems, Inc. v. Heidenthal, 826 F.2d 915, 916 (9th 

Cir. 1987) (citations omitted).

/ / /

/ / /

/ / /

/ / /

 
APPLT. APP. 175



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

-14-

G
or

d
on

 R
ee

s 
S

cu
ll

y 
M

an
su

k
h

an
i,

 L
L

P
30

0 
S

. 4
th

 S
tr

ee
t,

 S
u

it
e 

15
50

 
L

as
 V

eg
as

, N
V

  8
91

01

Notwithstanding Plaintiff’s failure to comply with NRS 11.258 or application of the 

single cause of action rule and/or the first-to-file rule, this Court possesses the inherent authority

to dismiss Plaintiff’s procedurally improper Complaint.  Therefore, dismissal of Plaintiff’s 

Complaint in this case (Department 22, Case Number A-18-770951-C) is justified.

III. CONCLUSION

Based on the foregoing, Aries respectfully requests an Order from this Court dismissing 

Plaintiff’s Complaint in this case (Department 22, Case Number A-18-770951-C) with prejudice.

DATED this 2nd day of May, 2018. GORDON REES SCULLY 
MANSUKHANI, LLP

/s/ Brian K. Wallers
Craig J. Mariam, Esq.
Nevada Bar No. 10926
Robert E. Schumacher, Esq.
Nevada Bar No. 7504
Brian K. Walters, Esq.
Nevada Bar No. 9711
300 South Fourth Street, Suite 1550
Las Vegas, Nevada 89101
Attorneys for Aries Consultants, Inc.
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CERTIFICATE OF SERVICE

I HEREBY BY CERTIFY that on this 2nd day of May 2018, I did cause a true and correct 

copy of DEFENDANT ARIES CONSULTANTS, INC.’S REPLY IN SUPPORT OF 

MOTION TO DISMISS PLAINTIFF’S COMPLAINT to be served via the Court’s electronic 

filing/service system upon all parties on the E-Service Master List:

Glen J. Lerner
Nevada Bar No. 4314
GLEN LERNER INJURY ATTORNEYS
4795 South Durango Drive
Las Vegas, Nevada 89147
T: (702) 877-1500
glerner@glenlerner.com

Attorneys for Plaintiff

/s/ Chelsey Holland
An Employee of GORDON REES SCULLY 
MANSUKHANI, LLP

1138650/37786818v.1
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CLARK COUNTY, NEVADA 

 

 
MARCUS REIF, 
 
                              Plaintiff, 
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ARIES CONSULTANTS, INC., 
 
                              Defendant. 
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) 
) 
) 
) 
) 
) 

 
 
  CASE NO.  A-18-770951-C 
 
  DEPT. XXII 
 
 
 

BEFORE THE HONORABLE SUSAN JOHNSON, DISTRICT COURT JUDGE 
MAY 10, 2018 

 
RECORDER’S TRANSCRIPT OF HEARING RE 

 
 

DEFENDANT ARIES CONSULTANTS, INC’S MOTION TO DISMISS PLAINTIFF’S 
COMPLAINT 

 
 
 

  APPEARANCES:     
 
  For the Plaintiff:      RANDY WESTBROOK, ESQ. 
        JENNIFER LIAKOS, ESQ. 
             
  
  For the Defendant:     BRIAN K. WALTERS, ESQ. 
   
    
RECORDED BY:  NORMA RAMIREZ, COURT RECORDER 

 

Case Number: A-18-770951-C

Electronically Filed
9/19/2018 8:12 AM
Steven D. Grierson
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THURSDAY, MAY 10, 2018 AT 12:39:02 P.M. 

 

         THE COURT:  Okay.  I’m calling the case of Reif versus Aries Consultants, 

Inc., case number A18-770951-C.  Would you announce your appearances for the 

record? 

 MR. WALTERS:  Good afternoon, Your Honor.  Brian Walters for Defendant, 

Aries Consultants. 

 MR. WESTBROOK:  Randy Westbrook for Plaintiff, Marcus Reif. 

 MS.  LIAKOS:  Jennifer Liakos also for Plaintiff, Marcus Reif. 

 THE COURT:  Okay.  And this is Aries Consultants’ Motion to Dismiss 

Plaintiff’s Complaint and it deals with 11.258. 

 MR. WALTERS:  That’s correct, Your Honor. 

 THE COURT:  Okay. 

 MR. WALTERS:  That was part of the topic of discussion of the earlier matter. 

 THE COURT:  Yes. 

 MR. WALTERS:  This lawsuit in this court is – was filed for one reason and 

that’s because the Plaintiff did not comply with 11.258 in a matter that is currently 

pending before Department 30.  That lawsuit was filed over a year ago and it’s in 

discovery and it’s – and it’s pretty advanced in its status. 

 THE COURT:  By the way, I haven’t gone through that case yet, I was 

preparing for my own, but when I was reading that in the paperwork 11.258 

subsection 2 does say:  “The attorney for the complainant may file the affidavit 

required pursuant to subsection one at a later time if the attorney could not consult 

with an expert and prepare the affidavit before filing the action.”  So, I guess I’m 

having a problem understanding.  If they supplemented why there is a rub?  Did they 
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supplement in that case? 

 MR. WALTERS:  The – it’s a little bit tricky to summarize the procedural 

history.  But what happened was they filed the complaint, there was no 11.258 

attorney affidavit – 

 THE COURT:  Right. 

 MR. WALTERS:  -- and report.  So, they filed an amended complaint seeking 

to bring in another design professional, the architect that was – or the structural 

engineer that was responsible for designing the facility.  And in the proposed 

amended complaint they added our client without really disclosing that in the motion 

to amend.  But what we did, we filed a limited opposition, we asked the Court 

pursuant to Otak to recognize the fact that there was no compliance with 11.258 in 

the initial pleading which is what is required under the statute and therefore under 

Otak the initial pleading is void ab initio if the Court eventually determines that Aries 

is a design professional.  And what happened then was – before that we had filed a 

motion to dismiss for – on 11.258 arguing that – on Otak, and for all those reasons 

the motion was denied without prejudice because there was a question of whether 

Aries is a design professional.  So, the Court permitted some discovery to take place 

into that finite issue.   

  We are in the process of doing that discovery; we’re wrapping up to file 

another motion.  And just kind of by way of background, Aries is a Clark County 

special inspector; they’re required to submit reports that are signed by a Nevada 

professional engineer so I’m not really sure how that can be considered not a design 

professional.  But that’s not before the Court today, the only issue before the Court 

today is whether Plaintiff’s lawsuit in this case has complied with 11.258.  And 

there’s another issue too – there’s a couple of other issues but I don’t know if the 
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Court wants to get into those because I think 11.258 is dispositive here.   

 THE COURT:  Go ahead.  I’m listening. 

 MR. WALTERS:  Now, I don’t know if I answered your original question.  But 

there is a – there is a safe harbor in 11.258 – 

 THE COURT:  Right. 

 MR. WALTERS:  -- to – 

 THE COURT:  Subsection 2. 

 MR. WALTERS:  -- to file a later affidavit.  But -- 

 THE COURT:  Right. 

 MR. WALTERS:  -- what you have to is you have to submit a – an affidavit at 

the time saying that you weren’t able to consult with an expert and that was never 

done. 

 THE COURT:  Okay.   

 MR. WALTERS:  So, the safe harbor – 

 THE COURT:  I didn’t read – 

 MR. WALTERS:  -- is off – 

 THE COURT:  -- that further – 

 MR. WALTERS:  -- the table. 

 THE COURT:  -- okay.   

 MR. WALTERS:  So, what happened I referenced the motion to amend and 

the amended complaint in the initial case.  So, Plaintiff’s submitted an amended 

complaint in the initial case which included an attorney affidavit and an expert report.  

So, in this case what they did was they took that same attorney affidavit, same 

report and attached it to the complaint in this case and that’s problematic for a 

couple of reasons.  First of all, it wasn’t signed by the attorney for the complainant.  
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And the reason that we’re making that argument is because the attorney that signed 

the affidavit in the other case – 

 THE COURT:  Is a California lawyer. 

 MR. WALTERS:  Is the California attorney is not admitted to practice in this 

Court.  And it’s my understanding that that attorney is no longer even affiliated with 

any of the law firms representing the Plaintiff in this matter.   

  It’s also problematic just on the shear basis that it wasn’t prepared for 

this case.  There’s some pretty good authority from the Converse case which is one 

the cases dealing with this issue in the context of the City Center matter.  And in the 

Converse case the Nevada Supreme Court that the term action as used in 11.258 is 

synonymous with the pleading.  So, what that means is under 11.258 you have to 

have an affidavit from the attorney with each pleading.  So, what we have here is we 

have a separate pleading, separate action but it’s using the same attorney affidavit 

that was submitted in the original case.   

  And I don’t think there’s any dispute that, you know, Plaintiffs aren’t 

gonna get up here and argue to the Court that it was prepared for this case, it clearly 

was not.  It references the case number from the earlier case.  And that’s important 

because some of the requirements and 11.258 specifically require that the attorney 

attest to the reasonableness of that particular action.  You can’t just keep recycling 

these attorney affidavits because it’s specific to each individual case as discussed in 

the Converse matter, specifically 11.258 subsection D and it goes through some 

requirements that the affidavit must have.  One other requirement is that the 

attorney has concluded on the basis of the review and the consultation with the 

expert that the action has a reasonable basis in law and fact, the action.  And 

remember what Converse said, action is a pleading.  So, in this case the attorney 
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affidavit references the case number in Department 30 not this case.  So, there is no 

statement from an attorney in that affidavit that this action has a reasonable basis in 

law and in fact.  That affidavit refers to the action filed in Department 30.  11.259 

mandates dismissal if the Court finds that the attorney affidavit was not submitted in 

compliance with 11.258.  The line of cases following Otak the Court is probably well 

aware that the District Court doesn’t have any discretion in that regard.  If there’s no 

compliance with 11.258 the complaint shall be dismissed and it’s considered void ab 

initio.   

  There’s a couple other basis that we’re arguing mandate dismissal of 

Plaintiff’s complaint in this case because remember there’s an identical case 

pending in Department 30.  Same causes of action, same set of facts, all -- 

everything is the same.  This is just an end-run around 11.258.  The second basis 

that we cited to was the first filed rule and that’s kind of related to the single cause of 

action rule which we also point out.  But the first to file rule authorizes District 

Court’s to decline jurisdiction over an action  if a complaint involving the same 

parties and issues has already been filed in another trial court.  In support of that 

argument we cited to the Anders case which is an unpublished Nevada Court of 

Appeals decision but that decision cited to some Ninth Circuit cases.  And this is a 

well-established rule in federal courts, the Ninth Circuit and the Nevada District 

Court has addressed this rule.   Basically what court’s look at in applying the first to 

file rule is three factors:  The chronology of the two actions, similarity of the parties, 

similarity of the issues.  Chronology here, you had a complaint filed more than a 

year ago, you gotta complaint filed now so the earlier action takes precedence.  

Similarity of the parties.  Aries was named in the initial complaint.  Same Plaintiffs, 

same Plaintiff’s attorneys.  Similarity of the issues.  And I think the Plaintiffs actually 
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acknowledged this in their moving papers that it’s the exact same thing, same set of 

facts that give rise to their cause of action in this case are the same set of facts that 

gave rise to their cause of action in the initial matter in Department 30.   

 THE COURT:  What about the – was it the Laughon, L-a-u-g-h-o-n case 

where I thought in my reading of it that the decision was – you know, we weren’t 

splitting causes of action, it was the same identical complaint filed in two different 

courtrooms and that it wouldn’t be appropriate to dismiss the second lawsuit, that it 

made more sense to consolidate it possibly in the other one.  But of course there’s – 

I’m not gonna be – there’s no motion to consolidate in front of me and then plus I 

can’t consolidate it since I’m the newer case into the older case in front of Judge 

Wiese -- 

 MR. WALTERS:  Correct. 

 THE COURT:  -- I think it’d be more appropriate to bring that motion before 

him.  But that troubled me. 

 MR. WALTERS:  Well, Plaintiffs did file a motion to consolidate and they set it 

on an OST and it was considered in Department 30 on Monday I believe. 

 THE COURT:  Okay. 

 MR. WALTERS:  And Judge Wiese deferred to determine what happens in 

this court.  And basically we cited to I believe it’s rule 2.50 that says that 

consolidation is improper unless there’s an answer filed in the second lawsuit and 

there’s no answer filed in this case.  So, Judge Wiese wanted to see what happened 

in this court before making a ruling on consolidation.   

 THE COURT:  Okay.  And you can’t consolidate a dismissed case into an 

active case too. 

 MR. WALTERS:  Right.  Right.  And that’s our argument.  Our argument is 
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that because the Plaintiffs failed to comply with 258 it’s void ab initio and there’s 

nothing to consolidate.  They’ve got an action in Department 30; let them proceed 

with that case and save the time and effort of filing multiple motions in this Court and 

that Court to get them all together. 

 THE COURT:  But won’t I act in derogation of -- was it Laughon if I were to 

dismiss the case? 

 MR. WALTERS:  Not necessarily.  I believe the Laughon case was a case 

considered under the single cause of action rule.  And there’s another case that we 

cited to, I believe it was the Fitzsimmons case.  It’s Harris.  I’m sorry. 

 THE COURT:  Okay.    

 MR. WALTERS:  And that’s another case that addressed the single cause of 

action rule.  And in that case the Court said:  “That it would be contrary to 

fundamental judicial procedure to permit two actions to remain pending between the 

same parties upon the identical cause.” 

 THE COURT:  Right. 

 MR. WALTERS:  So, our argument is that this matter should be dismissed 

because there’s already an action pending and it has been pending in Department 

30.  Going back to the first file rule -- and I think this kind of ties it all together.  In 

cases -- looking at the first to file rule  the courts have said:  “When the Court of the 

first filing provides adequate remedies dismissal of the second action is 

appropriate.”  There’s no purpose for this case.  They’ve already filed their case in 

Department 30 so dismissal of this case is appropriate. 

 THE COURT:  And you would – can see that if I dismiss the case it should be 

without prejudice so it doesn’t affect the other case. 

 MR. WALTERS:  I don’t agree with that because – well, it would depend – 

 
APPLT. APP. 185



 

Page - 9 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

 THE COURT:  Well – 

 MR. WALTERS:  -- on what the basis for dismissal would be. 

 THE COURT:  -- well, I was gonna say, if I were to dismiss based upon the – 

what you’ve got in your papers that they don’t – didn’t comply with 11.258, well, that 

would be binding on Judge Wiese wouldn’t it if I did it with prejudice? 

 MR. WALTERS:   That’s a tricky procedural question and I don’t know if – 

 THE COURT:  Well, if I were you on that -- if I were to do that I would think 

about filing a motion for claim preclusion because it’s already decided in this case. 

 MR. WALTERS:  That’s – that’s a good point, Your Honor.  And – 

 THE COURT:  But if it’s without prejudice then they could still raise it there. 

 MR. WALTERS:  Right.  Right.  But I think the easier route here is that there’s 

no compliance with 11.258, the attorney affidavit just does not meet the 

requirements.  It was provided for another case, it wasn’t provided for this particular 

case and under Converse each action is a pleading and in each pleading it requires 

a separate attorney affidavit.   

  The last argument is kind of a more common sense argument.  And 

we’re asking the Court to exercise its inherent powers to manage its docket.  I don’t 

think there’s any dispute that the case in Department 30 was filed and is pending 

and it’s the exact same issues as this case and the purpose for filing this case was 

to do an end-run around 11.258.  So, we think the Court has within its inherent 

powers the authority to just dismiss this action and defer jurisdiction to Department 

30.   

  So, based on all that, Your Honor, we ask that Plaintiff’s complaint in 

this case be dismissed with prejudice.  Thank you. 

 THE COURT:  Okay.  Counsel. 
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 MS. LIAKOS:  I had prepared to argue the opposition but my pro hac is still 

pending in this court.  I am admitted – 

 THE COURT:  Oh, you can’t – you can’t say anything. 

 MS. LIAKOS:  Okay.  I am admitted in Department 30 but I’m still pending 

here. 

 THE COURT:  Right. 

 MS. LIAKOS:  Okay. 

 THE COURT:  Counsel. 

 MR. WESTBROOK:  Good morning, Your Honor.  Or afternoon. 

 THE COURT:  I apologize for that. 

 MR. WESTBROOK:  All right.  I think I should start by reminding this Court 

that in motions to dismiss all reasonable inferences are given to the non-moving 

party.  So, here if there’s any kind of grey area or anything I believe it weighs in our 

favor.   

 THE COURT:  Why did you file a complaint in this court when – 

 MR. WESTBROOK:  So – 

 THE COURT:  -- you’ve already got an action in – 

 MR. WESTBROOK:  -- in – 

 THE COURT:  -- Department 30? 

 MR. WESTBROOK:  -- in the Department 30 action based on our limited 

knowledge of Aries we didn’t see them as a design professional so we moved ahead 

with that.  And Judge Wiese agreed with us in the extent that he allowed us to 

complete discovery and then to address the issue later but through discovery they 

produced some documents that confirmed with us, okay, they are in fact the design 

professional, but the issue of 11.258 is we aren’t allowed to amend the complaint.  
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So, what other option will we have?  We couldn’t just simply let the statute run so 

we, you know, filed another action in this court.   

 THE COURT:  Okay.  

 MR. WESTBROOK:  Based on – I’m sorry. 

 THE COURT:  So, are you gonna be dismissing your claims against Aries in 

the other case since you found out that they are a design professional? 

 MR. WESTBROOK:  Oh no, we’re gonna move to consolidate the claims 

because at this point the statute of limitations has run on the underlying incident.  It 

happened March of 2016.   

 THE COURT:  Okay. 

 MR. WESTBROOK:  So, the plan is to, you know, once all procedure issues 

are determined and sorted out we’re gonna consolidate the cases and hear them in 

front of Judge Wiese.  Defense counsel makes, you know, a great deal about the 

actual affidavit itself but the affidavit itself is based on the same facts as the case in 

front of Judge Wiese.  There is no difference.  It’s – we admit that’s the same action 

so for him – just because the case number isn’t – doesn’t match up with the case 

number in this case doesn’t necessarily preclude us or doesn’t invalidate the 

affidavit somehow.  The purpose of the affidavit is to show that we have a claim that 

has merit.  We had a design professional come out, expert, examine the building, 

examine the garage and his findings were present in the affidavit.  What Defense 

counsel is pointing to is I believe any consequential deficiencies in the affidavit.  The 

facts are that the expert lays out that we do have a valid basis for bringing this 

complaint.   

  Also, Peche he was the Plaintiff’s counsel in the other case.  He was 

pro hac’d in; at the time he signed the affidavit he was counsel.  Unfortunately he 
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was recalled to the military. 

 THE COURT:  Okay.  So, he – you say he was pro hac’d in? 

 MR. WESTBROOK:  Yes, he was pro hac’d in.  He was valid under the 

Nevada State Bar.  We have the documentation.  We don’t – I don’t have it with me 

but I could present it to you.  At the time that he signed the affidavit, at the time of 

the original complaint he was pro hac’d in.  When I said original complaint I’m 

referring to the action pending in Department 30.   

 THE COURT:  Right.  Because I – I’ve got that here.  So, I – 

 MR. WALTERS:  Your Honor – 

 THE COURT:  -- pulled it up. 

 MR. WALTERS:  -- Your Honor, we don’t dispute that and we weren’t trying to 

conceal that from the Court at all.  The argument was that he wasn’t admitted in this 

case. 

 THE COURT:  Okay. 

 MR. WESTBROOK:  And for that – so, the attorney who signed the complaint 

is Glen Lerner, licensed in Nevada, that’s undisputed.  The affidavit is an attachment 

to the complaint.  So, whether or not a Nevada attorney signed the affidavit doesn’t 

bear on to the actual complaint itself because the complaint is the pleading and then 

the documents attached to the complaint simply support the pleadings.   

 THE COURT:  Now, I’m looking at the complaint that was in front of Judge 

Wiese and I don’t see any affidavit attached to that one. 

 MR. WESTBROOK:  There – there should be an amended one in that one. 

 THE COURT:  Do you know when your amended complaint was filed? 

 MR. WESTBROOK:  Not off the top of my head, Your Honor.  I apologize. 

 THE COURT:  That’s all right.  Continue. 
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 MR. WESTBROOK:  Okay.  So, basically what Defense counsel is attempting 

to do is imply additional requirements on 11.258 that aren’t there.  If you look at the 

rule we met the rule.  While, yes, the case numbers don’t match up but that’s 

nowhere listed in the rule if the case numbers don’t match up in the affidavit then the 

complaint is void ab initio or the complaint must be dismissed.  The facts in both 

cases, both in Department 30 and pending before this Court, are the same.  So – 

and the expert’s affidavit wouldn’t necessarily be the same because nobody’s knows 

the substantial differences between the two because it’s the same issue.   

  Regarding this – the single cause of action rule, we aren’t splitting 

claims here.  You know, as this Court pointed out in the Laughon case – 

 THE COURT:  But aren’t you?  If you are having non-professional – the non-

design professional claims against Aries there and then you’re doing the design 

professional claims here that is splitting causes of action. 

 MR. WESTBROOK:  Well, the causes of action are the same in both, it’s just 

if they’re design professional there’s a certain height and standard that you have to 

meet in order to bring the claims.  But the claims are the same, they’re – 

 THE COURT:  Well – 

 MR. WESTBROOK:  -- both negligence claims.  There are no separate or 

different claims between either one, it’s just, okay, we do recognized that Aries is a 

design professional based on the discovery that occurred after, you know, we filed 

the complaint.  We have no other remedy because based on the language of the 

statute an affidavit has to be filed.  At the time we filed it we didn’t believe they were. 

And like I said, the Court looked at everything that each side presented it couldn’t 

make a decision either way so you allowed us to do discovery.  But we can’t go back 

and amend that complaint to change Aries to say, okay, we’re gonna add this now 
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because Aries is in fact the design professional. 

 THE COURT:  And that is because of 11.258 subsection 2? 

 MR. WESTBROOK:  Well, that and the case law out there.  So, I believe it’s 

the Otak case where they don’t allow you to amend the complaint if you fail to satisfy 

11.258 because in the Court’s mind it’s void ab initio.  You can – the complaint 

never existed and you can’t amend a complaint that didn’t exist.  So, we’re kind 

stuck essentially. 

 THE COURT:  Well, don’t you have the same problem?  I mean, by just – I 

mean, aren’t you just taking an end-run then? 

 MR. WESTBROOK:  No, no, I wouldn’t say an end-run, Judge.  If we were 

allowed to – in the normal course of [indecipherable] you don’t have this – this 

imposing statute with the draconian sanctions attached to it, we would just simply be 

allowed to amend the complaint.  We would bring that in front of Judge Wiese to 

say, hey, based on the new discovery evidence we find that, yes, they are a design 

professional and, yes, we have to submit an affidavit; here’s the affidavit, it’s 

important to our claims but we aren’t allowed to do that.   

  So, we aren’t trying to do anything untoward, we aren’t trying do to an 

end-run, it’s just the only option we had and hence why we’re trying to consolidate 

the cases.  You know, we aren’t trying to maintain two separate actions, that’s not 

our intent here.   

 THE COURT:  Okay.  

 MR. WESTBROOK:  So, yes – so, like I’m saying, we aren’t actually splitting 

claims.  And the case that Defense counsel cited Fitzsimmons where the – the 

District Court said that they can’t have – we can’t allow two cases pending at the 

same time.  That was actually heard on appeal and the Supreme Court reversed the 
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District Court because the Supreme Court determined that those two cases weren’t 

pending at the same time so one case had already been resolved prior to the 

second – the subsequent case being dismissed.  So, the District Court’s 

determination or statement on that doesn’t bear any weight on this Court because 

that one the District Court – the Court had the facts wrong and the Nevada Supreme 

Court ended up reversing the District Court’s official decision.   

  I believe the Laughon case is more appropriate in this instance, it’s two 

identical claims.  In that case the Court said just because they’re two identical claims 

we don’t see a basis for a – 

 THE COURT:  But – 

 MR. WESTBROOK:  -- dismissal. 

 THE COURT:  -- you’re telling me it’s not two identical claims.  You got one 

against Aries Consulting in a non-design professional claim and then you’ve got a 

claim here as a design professional.   

 MR. WESTBROOK:  Well, the – our – the causes of action that we’re bringing 

against Aries are the same in both actions, it’s just because through our 

determination of discovery we determined, okay, they likely are a design 

professional and since they are a design professional then, yes, 11.258 would apply. 

If this statute actually applies then we have to comply with it. 

  Like I said before, we ordinarily would have just amended it but weren’t 

allowed to.  So, I mean, what could we possibly do?  Even a judge himself couldn’t 

determine whether or not Aries was a design professional based on information that 

was present – that was available to the parties at the time we had the hearing on the 

motion for summary judgment.  So, he allowed us to conduct discovery for the very 

reason of finding out whether or not Aries was in fact a design professional and 
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through that we determined they likely are.  So, then we’re in a situation of, well, 

how do we comply with the statute?  If we can’t amend it then, you know, what is our 

option?  At that point the only option was to file another claim.   And we aren’t trying 

to maintain both actions at the same time, that’s not the plan here.  The plan is to 

consolidate the actions in front of George Wiese.  Excuse me, Judge Wiese.  The 

plan is to consolidate the actions in front of Judge Wiese, you know, otherwise the 

consequences of, you know, us not having enough information prior to discovery 

which would be – I don’t want to say unfair, it would be hard to fault us for, would be 

us losing the claim against Aries because based on our discovery we learned that 

they were a design professional.  So, they’re – while they are -- in one instance it’s 

presented as they are not a design professional but through our discovery in that 

proceeding we found out that they are.  So, we’re bringing the exact same claims 

against Aries in another court, in another action, and seeking consolidation because 

in our view we don’t have any other options.   

  And another reason why the first to file rule I don’t believe is applicable 

here (1) it’s a federal court jurisdiction rule (2) courts have full discretion and 

whatnot to apply it (3) there, to my knowledge, isn’t a situation where a party can 

bring a complaint and then if the complaint is somehow deficient they cannot amend 

the complaint to cure the deficiencies.   

 THE COURT:  Another thing I’m concerned about is if I were inclined to deny 

the motion will my decision in effect render Otak meaningless? 

 MR. WESTBROOK:  No, no, no.  I wouldn’t say that at all because in denying 

the motion – essentially what you’re saying is – you’re not saying that we didn’t 

comply with 11.258, in denying the motion you’re saying, yes, they did comply with 

11.258 despite the, you know, typographical errors in the affidavit.  So, I don’t 
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believe that runs contrary to Otak at all because in this instance we apply – we 

supplied the affidavit from the expert and the attorney showing that we had a basis 

for the claim against Aries.   

 THE COURT:  Okay. 

 MR. WESTBROOK:  And just one moment.  That’s all I have. 

 THE COURT:  Okay.  It’s your motion, counsel. 

 MR. WALTERS:  I think what you just heard the Plaintiff tell you is that they’re 

splitting causes of action, their independent argument – or inconsistent arguments 

being made in – before Judge Wiese and before you.  Initially they’re arguing that 

Aries is not a design professional, now they’re here arguing that Aries is a design 

professional.  So, they are splitting causes of action so therefore we argue that the 

single cause of action rule does apply and that these claims should be dismissed.  

But more importantly – more to the point and I think the more direct argument is that 

the affidavit they submitted in support of this case, the one they recycled from the 

original matter that refers to another lawsuit does not comply with the strict 

requirements of NRS 11.258.   

  The legislature made it a point to require that an attorney chime in on 

each lawsuit, not just an expert saying that, yeah, there’s a reasonable basis of fact 

but also an attorney to chime in that there’s a reasonable basis in law.  And you 

don’t have that before you, you have an affidavit from an attorney who attested to 

the reasonableness of the lawsuit in Department 30 but you don’t have anything 

before you describing the circumstances that are before this Court saying that, yeah, 

even though we filed a lawsuit in Department 30 there’s still a reasonable basis for 

this case because that’s just not before the Court and therefore we think that under 

11.258 the affidavit is non-compliant and as a result 11.259 requires dismissal.  
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Thank you. 

 THE COURT:  Counsel, I gotta chance to read the Laughon case yesterday 

but I did – I want to re-read Otak.  It’s been a while since I read Otak and I just didn’t 

get a chance to read it yesterday in preparing.  So, I want to read that and I will get 

you out a decision on this.  So, I hate to punt but I always like to be sure on these 

things, okay? 

 MR. WESTBROOK:  We appreciate it – 

 MR. WALTERS:  All right. 

 MR. WESTBROOK: -- Your Honor. 

 THE COURT:  All right.  Thank you. 

 MR. WALTERS:  And thank you to you and your staff for sticking around.  

 THE COURT:  Well, thank you for staying.   

[Proceedings concluded at 1:06:43 p.m.] 

*  *  *  *  *  
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