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DOCUMENT INDEX

FILE/HRG.

DOC. DATE DOCUMENT DESCRIPTION VOL. | BATES NOS.
1 02/14/07 | Application for Release of Mechanic’s I JA0001-0006
Lien (Case No. CV07-0341)
2 02/14/07 | Declaration of John Iliescu in Support of I JA0007-0013
Application for Release of Mechanic’s
Lien
3 05/03/07 | Response to Application for Release of I JA0014-0106
Mechanic’s Lien
4 05/03/07 | Transcript of Proceedings — Application I JA0107-0166
for Release of Mechanic’s Lien held on
May 3, 2007 [Transcript filed on June 29,
2007]
5 05/03/07 | Order [Scheduling discovery on I JA0167-0169
Application for Release of Mechanic’s
Lien]
6 05/04/07 | Complaint To Foreclose Mechanic’s Lien I JA0170-0175
and For Damages (Case CV07-01021)
7 05/08/07 | Original Verification of Complaint to I JA0176-0178
Foreclose Mechanic’s Lien and for
Damages
8 05/11/07 | Notice of Entry of Order I JA0179-0184
9 07/30/07 | Supplemental Response to Application I JA0185-0208
for Release of Mechanic’s Lien
10 | 08/03/07 | Substitution of Counsel I JA209-0211
11 | 08/13/07 | Notice of Association of Counsel I JA0212-0215
12 | 09/24/07 | Stipulation to Consolidate Proceedings; I JA0216-0219
Order Approving Stipulation
13 | 09/27/07 | Answer to Complaint to Foreclose Ir | JA0220-0253

Mechanic’s Lien and Third Party
Complaint (Case No. CV07-01021)




DOC.

FILE/HRG.
DATE

DOCUMENT DESCRIPTION

VOL.

BATES NOS.

14

03/07/08

Stipulation to Stay Proceedings Against
Defendant Hale Lane and to Dismiss
Claims Against Defendants Dennison,
Howard and Snyder without Prejudice

II

JA0254-0256

15

04/17/08

Motion [by Iliescus] for Partial Summary
Judgment on Mark B. Steppan’s Claim
for Foreclosure of Mechanic’s Lien

II
III
1AY

JA0257-0445
JA0446-0671
JA0672-0708

16

02/03/09

Opposition [by Steppan] to Motion for
Partial Summary Judgment and Cross-
Motion for Partial Summary Judgment

1AY

JA0709-0802

17

03/31/09

Reply [by Iliescus] in Support of Motion
for Partial Summary Judgment and
Opposition to [Steppan’s] Cross-Motion
for Partial Summary Judgment

IV

JA0803-0846

18

06/22/09

Order [Granting Partial Summary
Judgment to Steppan and Denying
Iliescus’ Motion]

1Y%

JA0847-0850

19

10/07/09

Answer [by Hale Lane et al.] to
[[liescus’] Third Party Complaint

1AY

JA0851-0857

20

08/18/11

Motion [filed by Iliescus] to Amend
Third Party Complaint Against Defendant
Hale Lane

JA0858-0910

21

09/01/11

Order Granting Third-Party Defendant
Hale Lane’s Motion for Summary
Judgment Regarding Third-Party Claims
by John Iliescu

JA0911-0920

22

09/06/11

Opposition [filed by Third Party
Defendant Hale Lane] to Motion to
Amend Third-Party Complaint by John
and Sonnia Iliescu

JA0921-0946

23

09/22/11

Reply in Support of Motion to Amend
Third Party Complaint

JA0947-0966

24

10/19/11

Order Denying Motion to Amend Third
Party Complaint Against Defendant Hale
Lane

JA0967-0969




FILE/HRG.

DOC. DATE DOCUMENT DESCRIPTION VOL. | BATES NOS.

25 | 10/25/11 | Order Granting Defendants Iliescus’ vV | JA0970-0977
Motion to Dismiss

26 | 11/08/11 | Motion for Leave to file Motion for V | JA0978-1004
Reconsideration [filed by Steppan]

27 | 11/22/11 | Stipulation vV | JA1005-1007

28 | 02/07/12 | Order Certifying Intent to Grant Motion V | JA1008-1010
for Reconsideration

29 | 02/17/12 | Motion for Remand [filed by Steppan] V | JA1011-1016
(NV Sup. Ct. Case 60036)

30 | 03/01/12 | Motion for Leave to File Motion for V | JA1017-1040
Reconsideration; or, Alternatively,
Motion for Relief from Order Entered
September 1, 2011 Granting Third-Party
Defendant’s Motion for Summary
Judgment

31 | 06/07/12 | Order Certifying Intent to Grant Motion A% JA1041-1044
for Reconsideration

32 | 06/28/12 | Motion [filed by Iliescus’] to Remand V | JA1045-1059
(NV Sup. Ct. Case 60036)

33 | 08/02/12 | Order [Nevada Supreme Court] Granting V | JA1060-1062
Motions for Remand (NV Sup. Ct. Case
60036)

34 | 08/31/12 | Status Report [filed by Steppan] (NV V | JA1063-1064
Sup. Ct. Case 60036)

35 | 09/04/12 | Status Report [filed by Iliescu] (NV Sup. V | JA1065-1066
Ct. Case 60036)

36 | 09/27/12 | Order [Granting Iliescus’ and Steppan’s V | JA1067-1072
Motions for Reconsideration and
Revoking earlier Summary Judgment in
favor of Hale Lane]

37 | 11/09/12 | Stipulation to Dismiss Appeal (NV Sup. V | JA1073-1079
Ct. Case 60036)

38 | 01/02/13 | Order [Nevada Supreme Court] V | JA1080-1081

Dismissing Appeal and Remanding to the
District Court




FILE/HRG.

DOC. DATE DOCUMENT DESCRIPTION VOL. | BATES NOS.
39 | 01/09/13 | Stipulation and Order VI | JA1082-1084
40 | 02/14/13 | Second Stipulation to Stay Proceedings VI | JA1085-1087
Against Defendant Hale Lane and Order
to Stay and to Dismiss Claims Against
Defendants Dennison, Howard and
Snyder Without Prejudice

41 | 04/09/13 | Notice of Entry of [Stipulation and] Order | VI | JA1088-1091
[to Stay Claim against Hale Lane]

42 |1 05/09/13 | Order Granting [Steppan’s] Motion for VI | JA1092-1095
Partial Summary Judgment

43 | 07/19/13 | Motion for Continuance and Motion to VI | JA1096-1104
Extend Expert Disclosure Dates

44 1 07/19/13 | Affidavit of C. Nicholas Pereos in VI | JA1105-1107
Support of Motion for Continuance and
Motion to Extend Expert Disclosure
Dates

45 | 07/19/13 | Affidavit of Gordon Cowan in Supportof | VI | JA1108-1110
Motion for Continuance and Motion to
Extend Expert Disclosure Dates

46 | 08/23/13 | Order Granting Motion to Strike or Limit | VI | JA1111-1113
Jury Demand

47 1 09/09/13 | Transcript of Proceedings of Hearing VI | JA1114-1149
regarding Motion for Continuance and to
Extend Expert Disclosures

48 | 09/18/13 | Second Supplement to Case Conference VI | JA1150-1152
Report

49 | 12/02/13 | Defendant’s Trial Statement VI | JAI153-1163

50 | 12/04/13 | Plaintiff’s Trial Statement VI | JA1164-1200

51 Selected Trial Exhibits [Listed by Exhibit | VI

Number]

1 Notice and Claim of Lien recorded
November 7, 2006

2 Amended Notice and Claim of Lien
recorded May 3, 2007

JA1201-1204

JA1205-1209




FILE/HRG.

DOC. DATE DOCUMENT DESCRIPTION VOL. | BATES NOS.

3 Second Amended Notice and Claim VI | JA1210-1218
of Lien recorded November 8, 2013

6 Standard Form of Agreement (AIA JA1219-1237
B141)

7 Addendum No. 1 to Design Contract JA1238-1240

8 Waiver of Conflict Letter, dated JA1241-1245
12/14/05

9 Letter Proposal - Architectural Design JA1246-1265
Services, dated 10/25/05

10 Memo from Sarah Class to Calvin JA1266-1267
Baty, dated 11/14/05

11 Email memo from Sarah Class to JA1268-1269
Calvin Baty, dated 11/18/05

12 Email memo from Sarah Class to JA1270
Calvin Baty, dated 11/29/05

13 Steppan Response to Owner Issues on JA1271-1273
AIA Contract, dated 12/20/05

14 Architectural Design Services JA1274-1275
Agreement, dated 11/15/05

15 Design Services Continuation Letter, JA1276
dated 12/14/05

16 Design Services Continuation Letter, JA1277
dated 2/7/06

17 Design Services Continuation Letter, JA1278
dated 3/24/06

67 Proposal from Consolidated Pacific JA1279-1280
Development to Richard Johnson
with handwriting, dated 7/14/05

68 Land Purchase Agreement Signed by JA1281-1302
Seller, dated 7/25/05

69 Addendum No. 1 to Land Purchase JA1303-1306
Agreement, dated 8/1/05

70 Addendum No. 2 to Land Purchase VII | JA1307-01308

71

72

Agreement, dated 8/2/05
Addendum No. 3 to Land Purchase
Agreement, dated 10/9/05
Addendum No. 4 to Land Purchase
Agreement, dated 9/18/06

JA1309-1324

JA1325-1326




FILE/HRG.

DOC. DATE DOCUMENT DESCRIPTION VOL. | BATES NOS.
76 Indemnity Agreement, dated 12/8/06 | VII | JA1327-1328
77 Waiver of Conflict Letter, dated JA1329-1333
1/17/07

52 | 05/28/14 | Findings of Fact, Conclusions of Law and | VII | JA1334-1346
Decision

53 | 02/26/15 | Judgment, Decree and Order for VII | JA1347-1349
Foreclosure of Mechanic’s Lien

54 | 02/27/15 | Notice of Entry of Judgment VII | JA1350-1352

55 | 03/10/15 | Motion [filed by Iliescus] for Court to VII | JA1353-1389
Alter or Amend its Judgment and Related
Prior Orders

56 | 05/27/15 | Order Denying Defendants’ Motion for VII | JA1390-1393
Court to Alter or Amend its Judgment
and Related Prior Orders

57 | 06/23/15 | Notice of Appeal filed by Iliescu VII | JA1394-1398

58 | 07/29/15 | Order [of district court Denying Motion VII | JA1399-1402
for Stay Without Bond]

59 | 10/28/15 | Order [of Nevada Supreme Court] VII | JA1403-1405
Granting Motion for Stay without Posting
Any Further Security and Order to Show
Cause

60 | 11/17/15 | Decision and Order Granting Motion VII | JA1406-1409
Seeking Clarification of Finality of
Judgment

61 | 12/16/15 | Amended Notice of Appeal [filed by VII | JA1410-1414
Iliescu]

62 | 01/26/16 | Order Dismissing Appeal in Part and VII | JA1415-1417
Reinstating Briefing

63 | 05/12/16 | Appellants’ Opening Brief (NV Sup. Ct. VII | JA1418-1484
Case 68346)

64 | 09/16/16 | Motion [filed by Iliescus] to Amend VII | JA1485-1532
Third-Party Complaint and Motion for VIII | JA1533-1693

Clarification as to Stay




FILE/HRG.

DOC. DATE DOCUMENT DESCRIPTION VOL.| BATES NOS.

65 | 10/06/16 | Opposition [filed by Hale Lane] to VIII | JA1694-1699
Motion to Amend and for Clarification as
to Stay

66 | 10/17/16 | Reply Points and Authorities in Support VIII | JA1700-1705
of Third-Party Plaintiffs’ Motion to
Amend Third-Party Complaint and
Motion for Clarification as to Stay

67 | 12/19/16 | Order [Denying Motion to Amend Third- | VIII | JA1706-1711
Party Complaint]

68 | 02/27/17 | Notice of Entry of Order [Denying Third- | VIII | JA1712-1720
Party Plaintiff’s Motion to Amend]

69 | 05/27/17 | Nevada Supreme Court (en banc) VIII | JA1721-1732
Decision and Opinion reversing district
court Judgment, Decree and Order for
Foreclosure of Mechanic’s Lien

70 | 09/22/17 | Nevada Supreme Court Order denying VIII | JA1733-1734
rehearing

71 | 10/17/17 | Remittitur VIII | JA1735-1752

72 | 10/17/17 | Proof of Electronic Service of Remittitur | VIII | JA1753-1755

73 | 10/24/17 | Verified Memorandum of Costs [filed by IX | JA1756-1761
Iliescus]

74 | 11/03/17 | Motion for an Award of Costs and IX | JA1762-1918
Attorney’s Fees and Interest Thereon

75 | 11/14/17 | Errata to Iliescus’ Motion for an Award IX | JA1919-1922
of Costs and Attorney’s Fees and Interest
Thereon

76 | 11/17/17 | Motion [filed by Third Party Defendant X | JA1923-2050
Hale Lane] for Summary Judgment of
Third-Party Claims

77 | 12/15/17 | Errata to the Iliescus’ Verified X | JA2051-2054

Memorandum of Costs; and Errata to
[their] Motion for an Award of Costs and
Attorney’s Fees and Interest Thereon




DOC.

FILE/HRG.
DATE

DOCUMENT DESCRIPTION

VOL.

BATES NOS.

78

12/18/17

Opposition [filed by Iliescus] to Third-
Party Defendant Hale Lane’s Motion for
Summary Judgment Dismissal of Third-
Party Claims; and Countermotion to
Amend Third-Party Complaint and for
Further Time to Complete Discovery

X1

JA2055-2148
JA2149-2234

79

01/03/18

Judgment Upon Remand in Favor of the
[liescus Releasing Steppan’s Mechanic’s
Lien and Vacating Prior Judgment
Thereon

X1

JA2235-2239

80

01/08/18

Reply [filed by Third Party Defendant
Hale Lane] in Support of Motion for
Summary Judgment and Opposition to
Countermotion to Amend

XI

JA2240-2300

81

01/12/18

Reply Points and Authorities [filed by
Iliescus] in Support of Countermotion to
Amend Third-Party Complaint and in
Support of Countermotion for Further
Time to Complete Discovery

X1II
XIII

JA2301-2374
JA2375-2405

82

04/10/18

Order Denying [Iliescus’] Motion for an
Award of Costs and Attorney’s Fees and
Interest Thereon

XIII

JA2406-2412

83

04/10/18

Order Granting Steppan’s Motion to
Deny or Retax Costs, and Vacating the
[liescus’ Verified Memorandum of Costs

XIII

JA2413-2417

84

04/10/18

Notice of Entry of Order Denying
Defendants’ Motion for an Award of
Costs and Attorney’s Fees and Interest
Thereon

XIII

JA2418-2427

85

04/10/18

Notice of Entry of Order Granting
Steppan’s Motion to Deny or Retax Costs

XIII

JA2428-2435

86

05/25/18

Supplemental Brief [filed by Third Party
Defendant Hale Lane] re: Iliescu’s
Decision Not to Appeal Denial of Fees
and Costs

XIII

JA2436-2438




FILE/HRG.

DOC. DATE DOCUMENT DESCRIPTION VOL. | BATES NOS.
87 | 05/25/18 | Court Directed Supplemental Brief in XIIT | JA2439-2444
Opposition to Hale Lane’s Motion for
Summary Judgment and in Support of
Countermotion to Amend and for More
Discovery
88 | 06/06/18 | Transcript of Proceedings of Third-Party | XIII | JA2445-2496
Defendant Hale Lane’s Motion For
Summary Judgment of Third-Party
Claims, filed June 21, 2018
89 | 06/12/18 | Order Granting Third-Party Defendant XIII | JA2497-2511
Hale Lane’s Motion for Summary
Judgment
90 | 06/12/18 | Notice of Entry of Order Granting Third- | XIII | JA2512-2530
Party Defendant Hale Lane’s Motion for
Summary Judgment
91 | 06/15/18 | Notice of Appeal [filed by the Iliescus] of | XIII | JA2531-2533
Summary Judgment Dismissal of Third-
Party Claims against Hale Lane
92 | 06/15/18 | Case Appeal Statement XIII | JA2534-2539
93 | 12/11/13 | Trial Transcript — Day 3, pages 811-815 XIII | JA2540-2545
ALPHABETICAL INDEX
DOC.FH]‘)EZIT-IE G. DOCUMENT DESCRIPTION VOL. | BATES NOS.
1 | 02/14/07 | Application for Release of Mechanic’s I JA0001-0006
Lien (Case No. CV07-0341)
44 | 07/19/13 | Affidavit of C. Nicholas Percos in VI | JA1105-1107
Support of Motion for Continuance and
Motion to Extend Expert Disclosure
Dates
45 | 07/19/13 | Affidavit of Gordon Cowan in Support of | VI | JA1108-1110

Motion for Continuance and Motion to
Extend Expert Disclosure Dates

-10-




DOC.

FILE/HRG.
DATE

DOCUMENT DESCRIPTION

VOL.

BATES NOS.

61

12/16/15

Amended Notice of Appeal [filed by
Iliescu]

VII

JA1410-1414

19

10/07/09

Answer [by Hale Lane et al.] to
[[liescus’] Third Party Complaint

1AY

JA0851-0857

13

09/27/07

Answer to Complaint to Foreclose
Mechanic’s Lien and Third Party
Complaint (Case No. CV07-01021)

II

JA0220-0253

63

05/12/16

Appellants’ Opening Brief (NV Sup. Ct.
Case 683406)

VII

JA1418-1484

92

06/15/18

Case Appeal Statement

XIII

JA2534-2539

05/04/07

Complaint To Foreclose Mechanic’s Lien
and For Damages (Case CV07-01021)

JAO0170-0175

87

05/25/18

Court Directed Supplemental Brief in
Opposition to Hale Lane’s Motion for
Summary Judgment and in Support of
Countermotion to Amend and for More
Discovery

XIII

JA2439-2444

60

11/17/15

Decision and Order Granting Motion
Seeking Clarification of Finality of
Judgment

VII

JA1406-1409

02/14/07

Declaration of John Iliescu in Support of
Application for Release of Mechanic’s
Lien

JA0007-0013

49

12/02/13

Defendant’s Trial Statement

VI

JA1153-1163

75

11/14/17

Errata to Iliescus’ Motion for an Award
of Costs and Attorney’s Fees and Interest
Thereon

IX

JA1919-1922

77

12/15/17

Errata to the Iliescus’ Verified
Memorandum of Costs; and Errata to
[their] Motion for an Award of Costs and
Attorney’s Fees and Interest Thereon

JA2051-2054

52

05/28/14

Findings of Fact, Conclusions of Law and
Decision

VII

JA1334-1346

-11-




FILE/HRG.

DOC. DATE DOCUMENT DESCRIPTION VOL. | BATES NOS.

79 | 01/03/18 | Judgment Upon Remand in Favor of the XTI | JA2235-2239
Iliescus Releasing Steppan’s Mechanic’s
Lien and Vacating Prior Judgment
Thereon

53 | 02/26/15 | Judgment, Decree and Order for VII | JA1347-1349
Foreclosure of Mechanic’s Lien

15 | 04/17/08 | Motion [by Iliescus] for Partial Summary I | JA0257-0445
Judgment on Mark B. Steppan’s Claim I | JA0446-0671
for Foreclosure of Mechanic’s Lien IV | JA0672-0708

55 | 03/10/15 | Motion [filed by Iliescus] for Court to VII | JA1353-1389
Alter or Amend its Judgment and Related
Prior Orders

20 | 08/18/11 | Motion [filed by Iliescus] to Amend V | JA0858-0910
Third Party Complaint Against Defendant
Hale Lane

64 | 09/16/16 | Motion [filed by Iliescus] to Amend VII | JA1485-1532
Third-Party Complaint and Motion for VIII | JA1533-1693
Clarification as to Stay

32 | 06/28/12 | Motion [filed by Iliescus’] to Remand V | JA1045-1059
(NV Sup. Ct. Case 60036)

76 | 11/17/17 | Motion [filed by Third Party Defendant X | JA1923-2050
Hale Lane] for Summary Judgment of
Third-Party Claims

74 | 11/03/17 | Motion for an Award of Costs and IX | JA1762-1918
Attorney’s Fees and Interest Thereon

43 | 07/19/13 | Motion for Continuance and Motion to VI | JA1096-1104
Extend Expert Disclosure Dates

26 | 11/08/11 | Motion for Leave to file Motion for V | JA0978-1004
Reconsideration [filed by Steppan]

30 | 03/01/12 | Motion for Leave to File Motion for V | JA1017-1040

Reconsideration; or, Alternatively,
Motion for Relief from Order Entered
September 1, 2011 Granting Third-Party
Defendant’s Motion for Summary
Judgment

-12-




FILE/HRG.

DOC. DATE DOCUMENT DESCRIPTION VOL. | BATES NOS.
29 | 02/17/12 | Motion for Remand [filed by Steppan] vV | JA1011-1016
(NV Sup. Ct. Case 60036)
69 | 05/27/17 | Nevada Supreme Court (en banc) VIII | JA1721-1732
Decision and Opinion reversing district
court Judgment, Decree and Order for
Foreclosure of Mechanic’s Lien
70 | 09/22/17 | Nevada Supreme Court Order denying VIII | JA1733-1734
rehearing
91 | 06/15/18 | Notice of Appeal [filed by the Iliescus] of | XIII | JA2531-2533
Summary Judgment Dismissal of Third-
Party Claims against Hale Lane
57 | 06/23/15 | Notice of Appeal filed by Iliescu VII | JA1394-1398
11 | 08/13/07 | Notice of Association of Counsel I JA0212-0215
41 | 04/09/13 | Notice of Entry of [Stipulation and] Order | VI | JA1088-1091
[to Stay Claim against Hale Lane]
54 | 02/27/15 | Notice of Entry of Judgment VII | JA1350-1352
8 | 05/11/07 | Notice of Entry of Order I JA0179-0184
68 | 02/27/17 | Notice of Entry of Order [Denying Third- | VIII | JA1712-1720
Party Plaintiff’s Motion to Amend]
84 | 04/10/18 | Notice of Entry of Order Denying XIIT | JA2418-2427
Defendants’ Motion for an Award of
Costs and Attorney’s Fees and Interest
Thereon
85 | 04/10/18 | Notice of Entry of Order Granting XIIT | JA2428-2435
Steppan’s Motion to Deny or Retax Costs
90 | 06/12/18 | Notice of Entry of Order Granting Third- | XIII | JA2512-2530
Party Defendant Hale Lane’s Motion for
Summary Judgment
16 | 02/03/09 | Opposition [by Steppan] to Motion for IV | JA0709-0802
Partial Summary Judgment and Cross-
Motion for Partial Summary Judgment
65 | 10/06/16 | Opposition [filed by Hale Lane] to VIII | JA1694-1699

Motion to Amend and for Clarification as
to Stay

-13-




DOC.

FILE/HRG.

DATE

DOCUMENT DESCRIPTION

VOL.

BATES NOS.

78

12/18/17

Opposition [filed by Iliescus] to Third-
Party Defendant Hale Lane’s Motion for
Summary Judgment Dismissal of Third-
Party Claims; and Countermotion to
Amend Third-Party Complaint and for
Further Time to Complete Discovery

X1

JA2055-2148
JA2149-2234

22

09/06/11

Opposition [filed by Third Party
Defendant Hale Lane] to Motion to
Amend Third-Party Complaint by John
and Sonnia Iliescu

JA0921-0946

67

12/19/16

Order [Denying Motion to Amend Third-
Party Complaint]

VIII

JA1706-1711

36

09/27/12

Order [Granting Iliescus’ and Steppan’s
Motions for Reconsideration and
Revoking earlier Summary Judgment in
favor of Hale Lane]

JA1067-1072

18

06/22/09

Order [Granting Partial Summary
Judgment to Steppan and Denying
Iliescus’ Motion]

IV

JA0847-0850

38

01/02/13

Order [Nevada Supreme Court]
Dismissing Appeal and Remanding to the
District Court

JA1080-1081

33

08/02/12

Order [Nevada Supreme Court] Granting
Motions for Remand (NV Sup. Ct. Case
60036)

JA1060-1062

58

07/29/15

Order [of district court Denying Motion
for Stay Without Bond]

VII

JA1399-1402

59

10/28/15

Order [of Nevada Supreme Court]
Granting Motion for Stay without Posting
Any Further Security and Order to Show
Cause

VII

JA1403-1405

05/03/07

Order [Scheduling discovery on
Application for Release of Mechanic’s
Lien]

JA0167-0169

28

02/07/12

Order Certifying Intent to Grant Motion
for Reconsideration

JA1008-1010

-14-




DOC.

FILE/HRG.
DATE

DOCUMENT DESCRIPTION

VOL.

BATES NOS.

31

06/07/12

Order Certifying Intent to Grant Motion
for Reconsideration

JA1041-1044

82

04/10/18

Order Denying [Iliescus’] Motion for an
Award of Costs and Attorney’s Fees and
Interest Thereon

XIII

JA2406-2412

56

05/27/15

Order Denying Defendants’ Motion for
Court to Alter or Amend its Judgment
and Related Prior Orders

VII

JA1390-1393

24

10/19/11

Order Denying Motion to Amend Third
Party Complaint Against Defendant Hale
Lane

JA0967-0969

62

01/26/16

Order Dismissing Appeal in Part and
Reinstating Briefing

VII

JA1415-1417

42

05/09/13

Order Granting [Steppan’s] Motion for
Partial Summary Judgment

VI

JA1092-1095

25

10/25/11

Order Granting Defendants Iliescus’
Motion to Dismiss

JA0970-0977

46

08/23/13

Order Granting Motion to Strike or Limit
Jury Demand

VI

JA1111-1113

83

04/10/18

Order Granting Steppan’s Motion to
Deny or Retax Costs, and Vacating the
Iliescus’ Verified Memorandum of Costs

XIII

JA2413-2417

21

09/01/11

Order Granting Third-Party Defendant
Hale Lane’s Motion for Summary
Judgment Regarding Third-Party Claims
by John Iliescu

JA0911-0920

89

06/12/18

Order Granting Third-Party Defendant
Hale Lane’s Motion for Summary
Judgment

XIII

JA2497-2511

05/08/07

Original Verification of Complaint to
Foreclose Mechanic’s Lien and for
Damages

JA0176-0178

50

12/04/13

Plaintiff’s Trial Statement

VI

JA1164-1200

72

10/17/17

Proof of Electronic Service of Remittitur

VIII

JA1753-1755

-15-




DOC.

FILE/HRG.
DATE

DOCUMENT DESCRIPTION

VOL.

BATES NOS.

71

10/17/17

Remittitur

VIII

JA1735-1752

17

03/31/09

Reply [by Iliescus] in Support of Motion
for Partial Summary Judgment and
Opposition to [Steppan’s] Cross-Motion
for Partial Summary Judgment

1A%

JA0803-0846

80

01/08/18

Reply [filed by Third Party Defendant
Hale Lane] in Support of Motion for
Summary Judgment and Opposition to
Countermotion to Amend

XI

JA2240-2300

23

09/22/11

Reply in Support of Motion to Amend
Third Party Complaint

JA0947-0966

81

01/12/18

Reply Points and Authorities [filed by
[liescus] in Support of Countermotion to
Amend Third-Party Complaint and in
Support of Countermotion for Further
Time to Complete Discovery

XII
XIII

JA2301-2374
JA2375-2405

66

10/17/16

Reply Points and Authorities in Support
of Third-Party Plaintiffs’ Motion to
Amend Third-Party Complaint and
Motion for Clarification as to Stay

VIII

JA1700-1705

05/03/07

Response to Application for Release of
Mechanic’s Lien

JA0014-0106

40

02/14/13

Second Stipulation to Stay Proceedings
Against Defendant Hale Lane and Order
to Stay and to Dismiss Claims Against
Defendants Dennison, Howard and
Snyder Without Prejudice

VI

JA1085-1087

48

09/18/13

Second Supplement to Case Conference
Report

VI

JA1150-1152

51

Selected Trial Exhibits [Listed by Exhibit

Number]

1 Notice and Claim of Lien recorded
November 7, 2006

2 Amended Notice and Claim of Lien
recorded May 3, 2007

VI

JA1201-1204

JA1205-1209
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FILE/HRG.

DOC. DATE DOCUMENT DESCRIPTION VOL. | BATES NOS.

3 Second Amended Notice and Claim VI | JA1210-1218
of Lien recorded November 8, 2013

6 Standard Form of Agreement (AIA JA1219-1237
B141)

7 Addendum No. 1 to Design Contract JA1238-1240

8 Waiver of Conflict Letter, dated JA1241-1245
12/14/05

9 Letter Proposal - Architectural Design JA1246-1265
Services, dated 10/25/05

10 Memo from Sarah Class to Calvin JA1266-1267
Baty, dated 11/14/05

11 Email memo from Sarah Class to JA1268-1269
Calvin Baty, dated 11/18/05

12 Email memo from Sarah Class to JA1270
Calvin Baty, dated 11/29/05

13 Steppan Response to Owner Issues on JA1271-1273
AIA Contract, dated 12/20/05

14 Architectural Design Services JA1274-1275
Agreement, dated 11/15/05

15 Design Services Continuation Letter, JA1276
dated 12/14/05

16 Design Services Continuation Letter, JA1277
dated 2/7/06

17 Design Services Continuation Letter, JA1278
dated 3/24/06

67 Proposal from Consolidated Pacific JA1279-1280
Development to Richard Johnson
with handwriting, dated 7/14/05

68 Land Purchase Agreement Signed by JA1281-1302
Seller, dated 7/25/05

69 Addendum No. 1 to Land Purchase JA1303-1306
Agreement, dated 8/1/05

70 Addendum No. 2 to Land Purchase VII | JA1307-01308

71

72

Agreement, dated 8/2/05
Addendum No. 3 to Land Purchase
Agreement, dated 10/9/05
Addendum No. 4 to Land Purchase
Agreement, dated 9/18/06

JA1309-1324

JA1325-1326
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FILE/HRG.

DOC. DATE DOCUMENT DESCRIPTION VOL. | BATES NOS.
76 Indemnity Agreement, dated 12/8/06 | VII | JA1327-1328
77 Waiver of Conflict Letter, dated JA1329-1333
1/17/07

35 | 09/04/12 | Status Report [filed by Iliescu] (NV Sup. V | JA1065-1066
Ct. Case 60036)

34 | 08/31/12 | Status Report [filed by Steppan] (NV V | JA1063-1064
Sup. Ct. Case 60036)

27 | 11/22/11 | Stipulation V | JA1005-1007

39 | 01/09/13 | Stipulation and Order VI | JA1082-1084

12 | 09/24/07 | Stipulation to Consolidate Proceedings; I JA0216-0219
Order Approving Stipulation

37 | 11/09/12 | Stipulation to Dismiss Appeal (NV Sup. V | JA1073-1079
Ct. Case 60036)

14 | 03/07/08 | Stipulation to Stay Proceedings Against I | JA0254-0256
Defendant Hale Lane and to Dismiss
Claims Against Defendants Dennison,
Howard and Snyder without Prejudice

10 | 08/03/07 | Substitution of Counsel I JA209-0211

86 | 05/25/18 | Supplemental Brief [filed by Third Party | XIII | JA2436-2438
Defendant Hale Lane] re: Iliescu’s
Decision Not to Appeal Denial of Fees
and Costs

9 107/30/07 | Supplemental Response to Application I JA0185-0208
for Release of Mechanic’s Lien

4 | 05/03/07 | Transcript of Proceedings — Application I JA0107-0166
for Release of Mechanic’s Lien held on
May 3, 2007 [Transcript filed on June 29,
2007]

47 | 09/09/13 | Transcript of Proceedings of Hearing VI | JAI1114-1149
regarding Motion for Continuance and to
Extend Expert Disclosures

88 | 06/06/18 | Transcript of Proceedings of Third-Party | XIII | JA2445-2496

Defendant Hale Lane’s Motion For
Summary Judgment of Third-Party
Claims, filed June 21, 2018

-18-




FILE/HRG.

DOC. DATE DOCUMENT DESCRIPTION VOL. | BATES NOS.
93 | 12/11/13 | Trial Transcript — Day 3, pages 811-815 XTI | JA2540-2545
73 | 10/24/17 | Verified Memorandum of Costs [filed by | IX | JA1756-1761

Iliescus]
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CERTIFICATE OF SERVICE
Pursuant to NRAP 25(c), I hereby certify that I am an employee of
ALBRIGHT, STODDARD, WARNICK & ALBRIGHT, and that on this 21% day
of November, 2018, the foregoing JOINT APPENDIX TO APPELLANT’S
OPENING BRIEF, VOLUME VI, was filed electronically with the Clerk of the

Nevada Supreme Court, and therefore electronic service was made in accordance

with the master service list as follows:

David R. Grundy, Esq.

Todd R. Alexander, Esq.,

LEMONS, GRUNDY & EISENBERG

6005 Plumas Street, Third Floor

Reno, Nevada 89519

Tel: (775) 786-6868

drg@lge.net / tra@lge.net

Attorneys for Third-Party Defendant
Hale Lane

An employee of Albright, Stoddard, Warnick & Albright
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FILED
Electronically
01-09-2013:04:57:12 PM
Joey Orduna Hastings

Document Code: 3980 Clerk of the Court
Transaction # 3453782

Hoy & Hoy, P.C.

Michael D. Hoy (NV Bar 2723)
4741 Caughlin Parkway, Suite Four
Reno, Nevada 89519

775.7868000 (voice)

775.786.7426 (fax)

Attorneys for. Mark B. Steppan

In the Second Judicial District Court of the State of Nevada
In and for the County of Washoe

JoHN ILIESCU, JR.; SONNIA SANTEE ILIESCU; Consolidated Case Nos. CV07-00341 and
John Iliescu, Jr. and Sonnia Santee Iliescu, as CV07-01021

trustees of the JOHN ILIESCU, JR. AND SONNIA
ILIESCU 1992 FAMILY TRUST, Dept. No. 10

Plaintiffs,
VS.
MARK B. STEPPAN,
Defendant.

And Consolidated Action and Related Third-
party Claims.

Stipulation and Order

Through counsel, the parties stipulate as follows:

Recitals
1. On September 1, 2011, this Court entered an Order granting a defense motion for
summary judgment on third-party claims asserted by John Iliescu, Jr., Sonnia Santee Iliescu, and
the John Iliescu, Jr. and Sonnia Santee Iliescu 1992 Family Trust (collectively “Iliescu”) against
Hale Lane Peek Dennison and Howard, P.C. dba Hale Lane, Karen D. Dennison, R. Craig
Howard, and Jerry M. Snyder (collectively “Hale Lane Defendants™). Also on September 1,

2011, the Hale Lane Defendants filed a Memorandum of Costs.

JATO8Z




Hoy & Hay
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25
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27

28

2. On October 27, 2011, this Court entered an Order granting a motion to dismiss
Steppan’s claims against Iliescu. On November 1, 2011, Iliescu filed a Memorandum of Costs.
On November 7, 2011, Steppan filed a Motion to Retax Costs, which was fully briefed and
submitted on December 2, 2011. This Court did not rule on Steppan’s Motion to Retax Costs.

3. On November 14, 2011, Iliescu filed a Motion for Attorney Fees. The motion
was not fully briefed or submitted.

4. While this case was on appeal to the Nevada Supreme Court, on June 7, 2012, this
Court entered an Order Certifying Intent to Grant Motion for Reconsideration of the earlier
orders granting defense summary judgment in favor of the Hale Lane Defendants and dismissal
in favor of Iliescu. Following a Supreme Court Order Granting Motions for Remand, on
September 27, 2012, this Court entered an Order granting reconsideration of the September 1,

2011 and October 27, 2011 Orders.

Stipulation
1. The foregoing recitals are true.
2. Hale Lane Defendants’ September 1, 2011 Memorandum of Costs is withdrawn
as moot.
3. Iliescu’s November 1, 2011 Memorandum of Costs, and Steppan’s November 7,

2011 Motion to Retax Costs are withdrawn as moot.

4. Iliescu’s November 14, 2011 Motion for Attorney Fees is withdrawn as moot.
1
1
/1
/1
/1
-2-
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P
Dated Novembelo_‘) , 2012.

Dated Novemberﬁ_(, 2012.

Dated November ?_, 2012.

Good cause appearing,

IT IS SO ORDERED.

r«}<” 7728 .
Dated Ngb@%, 20 1_3

Hoy & Hoy, PC

4741 Caughlin Parkway, Suite Four
Reno, Nevada 89519

(775) 786-8000

AL DD [

Michael D. Hoy (NY/Z723)
Attorneys for Mark B. Steppan

CowAN LAW OFFICE

10775 Double R Boulevard
P.O. Box 179525

Reno, Nevada 89521

(775) 786-9111

Vj ///// %//&o{
Gordoh M. Cowan (NV Bar 1781)
Attorneys for John Iliescu, Jr., Sonnia Iliescu,

and the John Iliescu, Jr. and Sonnia Iliescu
1992 Family Trust Agreement

LEMONS GRUNDY & EISENBERG
6005 Plumas Street, Suite 300
Reno, Nevada 89519

(775) 786-6868
N

j“’David R. Grundy (NV!864)
A

ttorneys for Hale Lane Peek Dennison and
Howard, P.C. dba Hale Lane, Karen D.
Dennison, R. Craig Howard, Jerry M. Snyder,
and Holland & Hart, LLP

Order

% -

District Court Judge cee b

JAT084—




FILED
Electronically
02-14-2013:06:30:23 PM
Joey Orduna Hastings

1 || 4050 Clerk of the Court
David R. Grundy, Esq. SBN 864 Transaction # 3534067
2 || LEMONS, GRUNDY & EISENBERG

6005 Plumas Street, Suite 300

3 |{Reno, Nevada 89519

Telephone: (775) 786-6868

4 || Facsimile: (775) 786-9716

5 || Attorneys for Third Party Defendants

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

MARK B. STEPPAN,

10 Plaintiff,
Vs..

11 11 JOHN ILIESCU JR. and SONNIA ILIESCU, as
Trustees of the JOHN ILIESCU, JR. AND SONNIA
ILIESCU 1992 FAMILY TRUST AGREEMENT,

et al.,

12

13
Defendants. / CONSOLIDATED

14

JOHN ILIESCU, JR. and SONNIA ILIESCU, as CaseNo.:  CV07-00341
Trustees of the JOHN ILIESCU, JR. ANDSONNIA o
ILIESCU 1992 FAMILY TRUST AGREEMENT, etal, ~ DePt-No-

15

16

17 Third-Party Plaintiffs,
Vs.

18 1| cCONSOLIDATED PACIFIC DEVELOPMENT, INC., a

19 Nevada Corporation; DECAL OREGON, INC,, an

7 1l Oregon Corporation; CALVIN BATY, individually;
20 JOHN SCHLEINING, individually; HALE LANE PEEK

DENNISON AND HOWARD PROFESSIONAL

21 || CORPORATION, a Nevada professional

corporation, dba HALE LANE; KAREN D.

22 DENNISON; R. CRAIG HOWARD; JERRY M.

SNYDER; and DOES I thru X,

23
Third-Party Defendants.
24
25 . SECOND STIPULATION TO STAY PROCEEDINGS AGAINST DEFENDANT
LEMONS, CRonoY HALE LANE AND ORDER TO STAY AND TO DISMISS CLAIMS AGAINST DEFENDANTS
6005 PLUMASST. 26 _ DENNISON, HOWARD AND SNYDER WITHOUT PREJUDICE
THIRD FLOOR '
RENO, NV 89519 27
(775) 786-6868 Third party plaintiffs John lliescu, Jr. and Sonia lliescu, individually and as trustees of
28

the John lliescu Ir. and Sonia lliescu Family Trust (collectively “lliescu”) hereby stipulate with

JA1085




LEMONS, GRUNDY
& EISENBERG

5005 PLUMAS ST.

THIRD FLOOR
RENO, NV 89519
"775) 786-6868

10

11

12

13

14

15

16

17

18

19
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22

23

24

25

26

27

28

the fo|l0\;s;ing Third party defendants: Hale Lane Peek Dennison & Howard, a Professional
Corporation, dba "Hale Lane," and Karen D. Dennison, R. Craig Howard and Jerry M. Snyder
(“Hale Lane Partners”) as follows:

RECITALS

A. Third Party Plaintiffs have commenced a third ‘party action in this matter
against the above named attorneys and their law firm employer asserting claims arising out of
an attorhey/client relationship between third party plaintiffs and these third party
defendan‘fs, including claims of legal malpractice arising from both litigation and transactional
issues.

B. . Questions have arisen regarding whether any of these claims have "accrued"
so as to allow this present filing, or rather, whether the claims are premature in light of the
uncertainty of the outcome of claims by and between plaintiff and defendants who have
asserted these third party claims.

C.'  Guided by the law as established under Nevada Medical Liability Insurance Co.
V. Semehzb, 104 Nev. 666, 668, K.J.B., Inc. v. Drakulich, 107 Nev. 367 (1991) and Kopicko v.
Young, 114 Nev. 1333 (1998), the parties have agreed to the terms of this stipulation and urge
the court to enter an order consistent herewith.

Df: These parties entered into a stipulation to stay the case on or about December
13, 2007; however, no Order was entered thereon.

STIPULATION

1. “ All claims asserted against Hale Lane Partners, Karen D. Dennison, R. Craig
Howard and Jerry M. Snyder shall be dismissed, without prejudice. Third party plaintiffs may,
but need not refile the claims currently asserted or any other claims against these individual
third party defendants only upon the entry of final judgment regarding plaintiff's claims and
the claim:s of third party plaintiffs against all other third party defendants.

2. All claims asserted against Hale Lane shall be stayed for all purposes, including
discovery“ and trial, pending the final resolution of all claims asserted by plaintiffs against

defendants, and the unstayed claims asserted by and among all other parties.

JA1080




JEMONS, GRUNDY
& EISENBERG
005 PLUMAS ST.
THIRD FLOOR
RENO, NV 89519
'775) 786-6868
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3. | Notwithstanding the imposition of this stay, Hale Lane shall participate in any
settlement conference if ordered to do so by the court, may assert dispositive motions and
points and authorities in support of or in response thereto, and may participate in court
hearings consistent herewith.

The undersigned affirm that this document does not contain the social security number
of any person.

&”ﬁ; Z/, Xo (3
Dated: 2

GCRDON COWAN, ESQ.
Attorney for Third Party Plaintiffs Lemons, Grundy & Eisenberg
6005 Plumas Street, Third Floor

Reno, Nevada 89519

/;/7 /// %W (775) 786-6868

, t
MICHAEL D. HOY, ESQ. By Q
Attorney for Plaintiff Mark Steppan David R, Grundy
u% Attorneys for Third Party Defe
. tl Feb 20)% Hale Lane, Dennison, Howard and Snyder
v
ORDER
It is ordered:
1. All claims asserted against the Hale Lane Partners are hereby dismissed without
prejudice';‘j
2. These proceedings are hereby stayed as against Hale Lane for all purposes until

such time as a final judgment is entered in the primary case between plaintiff, Steppan, and
defendant, lliescu, provided that, during such stay, (a) Hale Lane shall participate in any
settlement conference if ordered to do so by the court; (b) Hale Lane may assert dispositive
motions against lliescu and file points and authorities in support thereof; and (c) Hale Lane

may participate in court hearings consistent herewith.

DATED: FM / 3, 201%

JATO87T




LEMONS, GRUNDY
& EISENBERG
6005 PLUMAS ST.
THIRD FLOOR
RENO, NV 89519
(775) 786-6868
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FILED
Electronically
04-09-2013:11:49:59 AM
Joey Orduna Hastings
Clerk of the Court
Transaction # 3647417

2540

David R. Grundy, Esq. SBN 864
LEMONS, GRUNDY & EISENBERG
6005 Plumas Street, Suite 300

Reno, Nevada 89519

Telephone: (775) 786-6868
Attorneys for Third Party Defendants

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

MARK B. STEPPAN,

Plaintiff, CONSOLIDATED

Ve Case No.: CV07-00341
JOHN ILIESCU JR. and SONNIA ILIESCU, as
Trustees of the JOHN ILIESCU, JR. AND SONNIA
ILIESCU 1992 FAMILY TRUST AGREEMENT; JOHN
ILIESCU, individually; DOES I-V, inclusive; and ROE
CORPORATIONS VI-X, inclusive,

Dept. No.: 10

Defendants.

JOHN ILIESCU, JR. and SONNIA ILIESCU,
as Trustees of the JOHN ILIESCU, JR. AND
SONNIA ILIESCU 1992 FAMILY TRUST
AGREEMENT; JOHN ILIESCU, JR.,
individually; SONNIA ILIESCU, individually,

Third-Party Plaintiffs,
VS.

CONSOLIDATED PACIFIC DEVELOPMENT,

INC., a Nevada Corporation; DECAL

OREGON, INC., an Oregon Corporation;
CALVIN BATY, individually; JOHN SCHLEINING,
individually; HALE LANE PEEK DENNISON

AND HOWARD PROFESSIONAL CORPORATION,
a Nevada professional corporation, dba HALE
LANE; KAREN D. DENNISON; R. CRAIG
HOWARD; JERRY M. SNYDER; and DOES |

thru X,

Third-Party Defendants.

JA1088




LEMONS, GRUNDY
& EISENBERG
6005 PLUMAS ST.
THIRD FLOOR
RENO, NV 89519
(775) 786-6868
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JOHN SCHLEINING,
Cross-Claimant,
VS.
HALE LANE PEEK DENNISON AND HOWARD
PROFESSIONAL CORPORATION, a Nevada
Professional corporation, dba HALE LANE
and DOES XXl - XXX, inclusive,

Cross-Defendant.

JOHN SCHLEINING,
Third-Party Plaintiff,
Vs.
HOLLAND & HART, LLP, a professional
corporation, R. CRAIG HOWARD and DOES
XXXI - XL, inclusive,

Third-Party Defendants.
/

NOTICE OF ENTRY OF ORDER

PLEASE TAKE NOTICE that the Second Stipulation to Stay Proceedings Against
Defendant Hale Lane and Order to Stay and to Dismiss Claims Against Defendants Dennison,
Howard and Snyder Without Prejudice was entered on February 14, 2013. A copy of said
Second Stipulation is attached hereto as Exhibit 1.

The undersigned affirms that this document does not contain the social security

David R. Grundy
LEMONS, GRUNDY &
6005 Plumas Street, Suite 30

Reno, Nevada 89519
Phone No.: (775) 786-6868
Attorneys for Third Party Defendants

number of any person.

Dated: April 9 , 2013,
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LEMONS, GRUNDY
& EISENBERG

6005 PLUMAS ST.

THIRD FLOOR
RENO, NV 89519
(775) 786-6868
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), | certify that | am an employee of Lemons, Grundy &
Eisenberg and that on April q , 2013, | e-filed a true and correct copy of the foregoing
NOTICE OF ENTRY OF ORDER with the Clerk of the Court through the Court’s electronic filing

system and notice will be sent electronically by the Court to the following:

MICHAEL D. HOY, ESQ.
for Mark Steppan

GREGORY WILSON, ESQ.
for John Schleining

The following people have not been served electronically and have been served by

mail:
GORDON COWAN, ESQ. Attorney for John lliescu, Jr. and
10775 Double R Blvd. Sonnia lliescu

P.O. Box 17952
Reno, NV 89521
786-6111

Susan G. Davis
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INDEX OF EXHIBITS

Exhibit No.

Description

Length of Exhibit

1

Second Stipulation to Stay Proceedings Against Defendant Hale
Lane and Order to Stay and to Dismiss Claims Against Defendants
Dennison, Howard and Snyder Without Prejudice

3 pages
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FILED
Electronically
05-09-2013:01:55:27 PM
Joey Orduna Hastings
Clerk of the Court
Transaction # 3715397

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

* ok ok

JOHN ILIESCU, JR. and SONNIA ILIESCU,
as Trustees of the JOHN ILIESCU, JR. AND
SONNIA ILIESCU 1992 FAMILY TRUST
AGREEMENT; JOHN ILIESCU, individually;
DOES I-V, inclusive; and ROE
CORPORATIONS VI-X, inclusive,

Plaintiffs,
Case No: CV07-00341
(Consolidated with CV07-01021)

vs.
Dept. No: 10
MARK B. STEPPAN,

Defendant.

AND RELATED MATTERS.

ORDER GRANTING MOTION FOR PARTIAL SUMMARY JUDGMENT

Presently before the Court is a Motion For Partial Summary Judgment filed by Defendant
MARK B. STEPPAN (hereinafter “Defendant”) on October 21, 2011. On February 11, 2013,
Plaintiffs JOHN ILIESCU, JR. AND SONNIA ILIESCU, AS TRUSTEES OF THE JOHN
ILIESCU, JR. AND SONNIA ILIESCU 1992 FAMILY TRUST AGREEMENT AND JOHN
ILIESCU, INDIVIDUALLY (hereinafter “Plaintiff”) filed an Opposition To Motion For Partial
Summary Judgment. On February 21, 2013, Defendant filed a Reply In Support Of Motion For
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Partial Summary Judgment. On April 2, 2013, Defendant filed a Request For Submission, thereby
submitting the matter for the Court’s consideration.

Summary judgment should be granted only when, based upon the pleadings and discovery on
file, no genuine issue of material fact exists for trial and the moving party is entitled to judgment as a
matter of law. NRCP 56(c). A genuine issue of material fact exists when a reasonable jury could
return a verdict in favor of the nonmoving party. Kopicko v. Young, 114 Nev. 1333, 1336, 971 P.2d
789, 790 (1998). Summary judgment is properly regarded not as a disfavored procedural shortcut,
but rather as an integral part of civil procedure as a whole. Celotex Corp. v. Catrett, 477 U.S. 317,
327 (1986).

The evidence and any reasonable inferences drawn from it must be viewed in a light most
favorable to the nonmoving party. Lipps v. S. Nev. Paving, 116 Nev. 497, 498, 998 P.2d 1183, 1184
(2000). However, the nonmoving party may not avoid summary judgment by relying “on the
gossamer threads of whimsy, speculation, and conjecture.” Pegasus v. Reno Newspapers, Inc., 118
Nev. 706, 713-14, 57 P.3d 82, 87 (2002) (quoting Collins v. Union Fed. Sav. & Loan, 99 Nev. 284,
302, 662 P.2d 610, 621 (1983). The nonmoving party must, by affidavit or otherwise, set forth
specific facts demonstrating the existence of a genuine issue for trial. Pegasus, 118 Nev. at 713,57
P.3d at 87.

After reviewing the facts of this case, and based upon the evidence available for trial, the
Court believes that partial summary judgment is appropriate. Plaintiff has failed to demonstrate to
the Court the existence of any genuine issue of material fact. On June 22, 2009, the Honorable Brent]
Adams entered an Order denying Plaintiff’s Motion For Partial Summary Judgment. In that Motion,
Plaintiff argued that they were never served with notice of right to lien as required under NRS
108.245(1). They also argued that they did not have actual notice of construction on the project or of
the identity of the Respondent. The Court in that case found that even though Plaintiff alleged they
did not know the identity of the architects who were working on the project, they had actual
knowledge that Defendant and his firm was performing architectural services on the project.

In this case, Defendant moves for partial summary judgment stating that where, as here, the

Lien Claimant’s compensation is fixed by an express contract, the lien secures the amount specified
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in the contract. NRS 108.222(1)(a). Defendant further asserts that as a matter of law, the secured
amount is not equal to either a subjective value to the landowner or a hypothetical market value for
services rendered.

This Court agrees with Defendant, that as a matter of law, the mechanic’s lien secures the
fixed fee specified in Lien Claimant’s written contract.

NOW, THEREFORE, IT IS HEREBY ORDERED that Defendant’s Motion For Partial
Summary Judgment is GRANTED.

DATED this 8 day of May 2013.

o

ELLIOTT A. SATITER
District Judge
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CERTIFICATE OF MAILING

I hereby certify that I electronically filed the foregoing with the Clerk of the Court by using
the ECF system which served the following parties electronically:

GREGORY WILSON, ESQ. for JOHN SCHLEINING

ALICE CAMPOS MERCADO, ESQ. for JERRY SNYDER, HALE LANE PEEK DENNISON
HOWARD, R. HOWARD, KAREN DENNISON

THOMAS HALL, ESQ. for JOHN ILIESCU, JR. and SONNIA ILIESCU, as Trustees of the JOHN
ILIESCU, JR. & SONNIA ILIESCU 1992 FAMILY TRUST AGREEMENT, and JOHN ILIESCU,
JR., individually ‘

STEPHEN MOLLATH, ESQ. for SONNIA ILIESCU, JOHN ILIESCU, JR.

DAVID GRUNDY, ESQ. for KAREN DENNISON, HOLLAND & HART, LLP, JERRY|
SNYDER, R. HOWARD, HALE LANE PEEK DENNISON HOWARD

MICHAEL HOY, ESQ. for MARK STEPPAN
And mailed, postage paid to the following:
Gordon Cowan, Esq.

Cowan Law Office

P.O. Box 17952
Reno, NV 89521

DATED this ;i day of May, 2013.

Judicial Assistant
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

Case No.: CV(07-00341
(Consolidated w/ CV07-01021)

Dept. No.: 10

JOHN ILIESCU, JR. and SONNIA ILIESCU, as
Trustees of the JOHN ILIESCU, JR. AND
SONNIA ILIESCU 1992 FAMILY TRUST
AGREEMENT; JOHN ILIESCU, individually;
DOES IV, inclusive; and ROE CORPORATIONS
VI-X, inclusive,

MOTION FOR CONTINUANCE
AND MOTION TO EXTEND
EXPERT DISCLOSURE DATES

Trial Date: 10/7/13

Plaintiffs,
VS,
MARK B. STEPPAN,
Defendanf.

AND RELATED MATTERS.

e S M e e Mot et e et g et Nt S et vt S’

f

Petitioners, John lliescu and Sonnia lliescu, move this Court for its order to continue
the trial date now set for October 7, 2013 so as to open the time frames by which Petitioner
can retain expert witnesses. This motion is made and based upon the peints and
authorities submitted herewith together with all the pleadings, papers and documents on
file herein.

A. STATEMENT OF FACTS

These consolidated cases arose from a California based architectural firm
(Steppan) seeking in excess of $1 million in professional architect fees on a contract
signed with the developer after the recording of a mechanic’s lien against property owned
by lHiescu. lliescu never contracted for the services by the architect Steppan. lliescu owns

the property that Steppan seeks to foreclose on the mechanic’s lien. lliescu had signed
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a contract to sell the property to a deveioper who appears to have engaged Steppan to
perform the work for securing entitiements to develop the property as a multi-use property
to include a high rise tower condominium building. After Steppan was not paid, he files a
mechanic's lien and files a lawsuit to foreclose the mechanic’s lien which in turn is joined
with the lawsuit filed by lliescu to remove the mechanic’s lien.

After the unsuccessful attempt at removing the mechanic’s lien, lliescu files a
malpractice lawsuit against the attorneys Hale Lane since they were engaged to protect
his interest with regard to the sale of the properties. One of the claims against Hale Lane
was their failure to file and record a notice of non-responsibility, amongst other issues.
The same law firm, Hale Lane, also represented the buyer of the lliescu property. There
was also a third party action filed by lliescu against the principals of the buyer of the
property by reason of an indemnity agreement that they executed after the recording of the
mechanic’s lien.

Hale Lane files a lawsuit on behalf of lliescu against the architect (Steppan) to
remove the mechanic’s lien. They were unsuccessful in their attempts. After the first
heegring, Judge Adams ruled that there should be an opportunity for discovery before he
makes a final ruling concerning the application to remove a mechanic’s lien. Thereinafter,
the first round of discovery occurred with numerous depositions and document exchanges.
Eventually, Judge Adams rules not to remove the mechanics lien thereby permitting the
case to go forward to trial. Another round of discovery and depositions occur. By reason
of extensive settlement negotiations conducted by Judge Adams he disqualifies himself
from any future handling of the subject litigation and the matter is reassigned to Judge
Elliot. The parties then move towards dismissal of the lawsuit and all the claims based
upon failure to comply with the requirements of NRCP 16.1. After the Court initially grants
the dismissal, the parties appeal. During the pending appeal, Judge Adams executes an
affidavit wherein he states:

“Claims against individual lawyers sued for professional

negligence were dismissed and that claims against the
defendant law firm was stayed for all purposes including

2.
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discovery and trial pending the final resolution of all claims
asserted by plaintiffs against defendants.”

Judge Adams goes on to say in his affidavit:

“At all times, your undersigned district court judge and the

lawyers practicing before me treated the case as one managed

by the court under Rule 16. The court did not expect any party

to file any early case conference report under Rule 16.1(e)(2).”
Originally, all claims and all of the different complaints were dismissed as to all of the
parties for failure to comply with the discovery requests precipitating an appeal. Itis not
quite clear to the undersigned when Judge Adams’ affidavit was presented to the trial court
but the court gave great weight and credence to the affidavit pending the appeal and
issued an order that the cases would be resurrected as a result of the information
contained in the affidavit. Thereupon, the Nevada Supreme Court remanded the case to
the District Court for further handling at which time the District Court resurrected the
lawsuits between all the parties.

Given the fact that there had not yet been a resolution of the underlying Steppan
case, it was premature to pursue the legal malpractice case. Accordingly, the legal
malpractice case was stayed pending a resolution of the Steppan case.

To further complicate issues, Judge Eliot retired resulting in this case now directed
to Judge Sattler. Also, the parties have changed attorneys during the course of this
litigation. After the resurrectiqn of the case, the case is now set for trial on October 7,
2013 with an initial expert disclosure to occur on May 24, 2013. The resurrection of the
claims was successfully done in part by Attorney Gordon Cowan who was substituted in
the case. Unfortunately, Attorney Gordon Cowan has been encountering numerous
medical issues with regard to his hip. Specifically, Gordon Cowan fractured the upper
portion of his right thigh bone (femur) in 2012 in a horse accident. When the first surgery
did not stabilize or fix the bone, he had to return to surgery. Foliowing multiple pre-
operation visits to Standard Medical Facility in both Redwood City and Palo Alto,
Californi‘a, Mr. Cowan underwent a second significant surgery at the Stanford Hospital on

March 25, 2013. He remained in the hospital that entire week before being discharged.
~3-
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Thereinafter, Mr. Cowan was in essence out of his practice severél months as he was
barely ambulatory several weeks. He remained on crutches in a custom fitted leg brace
and he is now down to one crutch he uses most of the time. Last week, Mr. Cowen
received permission from his Standard surgeon to begin slowly weaning himself off the leg
brace and final crutch. Notwithstanding, he is required to return to Stanford in September
for vet another follow up visit with another likely follow up visit thereinafter precipitating the
involvement of the undersigned per the substitution.

During the time that Mr. Cowan was facing these medical issues, he was a sole
attorney representing the Plaintiffs. He is the sole practitioner and has no one else in his
office. No other counsel was associated with him in this matter during the tenure on his
involvement of this case. Meanwhile, the Plaintiffs acted expeditiously in connection with
engaging other counsel arising from these health related issues.

Attorney Gordon Cowan was receiving medical treatment at a critical time of the
case. After being substituted in as counsel in 2012, he had to absorb the case so as to
address the issues that were then pending on appeal. His exemplary services coupled
with his knowledge of appellate practice caused the reinstatement of the case. Recently,
there was a motion for partial judgment filed against the Plaintiffs which was granted. The
work was difficult for Mr. Cowan to complete as it occurred during a painful period of his
rehabilitation. We are not using it as an excuse in connection with the ruling of the Court
but it is a factor that came into pfay in connection with the engagement of new counsel.

The paperwork in the file is massive. It consists of several thousand pages with
numerous discovery exchanges. Unfortunately for the Plaintiffs, he has had more than one
attorney and the undersigned is still trying to assimilate all of the materials. The Court
filirg in District Court alone exceed more than 350 docket entries which are exclusive of
the filings in the Supreme Court. With the engagement of new counsel, it will take him
time to comprehend this massive material. More importantly, the time for expert
disclosures has expired and no experts have been retained by Plaintiff. Recently, the

Court has entered a partial summary judgmerit order indicating that the architect is entitled

-4 -
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to a fixed fee based upon his contract and not a fee based upon quantum merit. The
argament by lliescu was that he was not a party to the contract and should not be bound
by the terms. Notwithstandiné that argument, the Court ruled otherwise! With such a
ruling, lliescu has to refocus his defense. The defense would no longer be on an argument
attacking the time and materials invested in this matter as was reflected on much of the
discovery prior to this date, but now on custcm and practice in the industry.

The evidence will demonstrate that the Plaintiffs worked for an architectural firm
situated in California. California firm is not licensed to practice architecture in the State
of Nevada. However, the Plaintiff holds a Nevada license. As a result, the Plaintiff is
pursuing the case as opposed to the architectural firm. However, there is an issue
cor cerning the architecture practice as it relates to the fee alleged to have been earned
by the architect and whether thére has been compliance with the contract. In other words,
the custom and practice in the industry is at issue. An expert can address this issue.

The evidence will also clearly show that the architect never served the pre-lien
notice. A notice of non-responsibility under NRS 108.234 requires specific information to
be contained therein. (See subsection 3.} This statute has evolved over the years with
its last revision being in 2005. Before that time, one could prepare a generic notice of non-
responsibility without specific information contained therein identifying that the owner of
the property is not responsible for work done by a contractor for whatever reason, such as,
a lease agreement. However, NRS 108.234 no longer permits such a generic notice of
non-responsibility. Onthe contrary, it must contain specific information. The evidence will
demonstrate that the recording cf the lien is what first placed lliescu on notice of work done
by this specific architect. Accordingly, lliescu seeks to introduce evidence to discuss the
history of the mechanic’s lien statutes coupled with the notice of non-responsibilities to
show the deficiency that occurred by the architect in failing to serve a pre-lien notice.
From that point forward, the architect can then argue whatever facts the architect deems

appropriate to demonstrate that lliescu had knowledge of the specific architect. In order
m

JA1100




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

® @
to achieve this end, lliescu needs to extend the time frame for expert disclosure to include
an expert on behalf of lliescu.

It is only recently that the undersigned attorney has been engaged to focus in on
this particular case. Accordingly, counse! has been diligently reviewing the materials as
well as handling his other work load and is a sole practitioner. More importantly, the
undersigned is more concerned about the lack of expert disclosures. This Court will be
fac.ng a significant issue of first impression. The architect failed to provide a pre-lien
notice. Although lliescu testifie'd that he knew that there would be the need of an architect,
there has been absolutely no evidence in the record to demonstrate that lliescu had
knowledge as to this specific architect which would in turn frustrate his ability to comply
with the mandates of NRS 108.234. With the experts, the Court can be educated as to the
evolution of the mechanic lien laws as it relates to the notice of non-responsibility so as
to address the issue of knowledge of lliescu and his responsibilities, if any, in complying
with the statutory edict of NRS 108.234. This issue is also crucial with regard to the
malpractice case that has now been stayed pending the outcome of this case.

B. - ARGUMENT

A district court's decisioﬁ on a motion for continuance is reviewed for an abuse of
discretion. Bongiovi v. Sullivan, 122 Nev. 556, 570, 138 P.3d 433, 444 (2006); Dodd v.
Cowgill, 85 Nev. 705, 711, 463 P.2d 482, 486 (1969).

Generally, an attorney's iliness is good grounds for a continuance. Bongiovi, 122

Nev. at 556, 138 P.3d at 444 (relying on Hernandez v. Superior Court, 115 Cal App.4th

1242, 9 Cal.Rptr.3d 821, 825-26 (2004), Lopez v. Lopez, 689 So0.2d 1218, 1219
(Fla.Dist.Ct. App.1997); In re Marriage of Ward, 282 lll.App.3d 423, 217 lll.Dec. 964, 668
N.E.2d 149, 154 (1996)). When that attorney has not been dilatory in conducting his case,
the district court's denial of a continuance may be an abuse of discretion. id.

n

1]

]
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Denial of a motion to continue based on an attorney's illness is proper when “the
party whose attorney is ill is represented by other counsel” (Dodd, 85 Nev. at ?12, 463
P.2d at 487) or the attorney's absence is not prejudicial to the client. 1d. (footnoted cite
omitted).

A short continuance of the case in order to afford an opportunity to disclose expert
witnesses will not resuit in a harm to Steppan. The statute permits the accrual of interest
on his debt. Infact, the interest rate by statute is better than any interest rate that would
be given by a bank. He has a recorded lien against this property which frustrates any
ability of lliescu to negatively' impact his secured position against the property. The

prejudice to lliescu is far outweighed then the harm to the architect. In Summerfield v.

Coca Cola Bottling Company of the Southwest, 113 Nev. 1291, 948 P.2d 704 (1997), the

Plaintiff sought & continuance arising from the fact that her doctor would not testify since
the Plaintiff was delinquent on their bill and she needed time in order to secure funds to
engage the doctor as an expert. The trial court denied the continuance concluding that
the problem was inattentiveness by the Plaintiff. Defendants then moved for summary
judgment based upon the fact that there was no expert by the Plaintiff. The summary
judament was granted. The Supreme Court reversed. The trial court felt that the Plaintiff
was dilatory in failing to have the expert arranged to testify at the time of trial. The
Supreme Court did not agree.

in the case before the Court here, the case became active after it was resurrected.
It would be unreasonable to assume that any client should recognize the necessity of
hiring experts in these fialds referenced herein in order to defend the case. The
undersigned has been practicing for many years and is familiar with the evolution of the
statutes concerning notice of non-responsibility. Accordingly, he recognizes the need to
make a record on the issue concerning knowledge of liiescu as it relates to the
reg Jsirements of a notice of non-responsibility and its impact by the statutes that mandate
a pre-lien notice. Specifically, II-iescu 1s trying to minimize his claims in connection with any

malpractice case against the attorneys. Furthermore, this Court only recently ruled in its

-7-
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partial order for summary judgment regarding fees that are due the architect. Until that
ruling, lliescu’'s approach in the defense of this case involved attacking the time and
materials claims of the architect but that has now changed!

NRS 16.1(2)(C) called for the disclosure of expert witnesses ninety (90) days before
discovery cut off. The order for partial summary judgment was not signed until May 8" and
expert disclosures were due May 24" which leaves a little less than two weeks for the
Plaintiff to have engaged an expert and expose the expert to the materials in this file
concerning the compliance with the architect with the contract concerning compliance by
the architect with the contract in earning his fee. Clearly, there was inadequate time to
reach that point. Accordingly, lliescu requests a short continuance together with extension
of expert disclosures time frames.

The undersigned affirms that the foregoing pleading does not contain a social
security number.

DATED this !i I day of July, 2013. C. NICHOLAS PEREOQOS, LTD.

. NICHOLAS PEREOQOS, ESQ.

1610 MEADOW WOOQOD LANE, #202
RENO, NEVADA 89502

(775) 329-0678

ATTORNEY FOR PLAINTIFFS

C \Shared\CLIENTSUliesculPleadingiMtn Cortinuance, wpd
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CERTIFICATE OF SERVICE BY MAIL

PURSUANT TO NEVADA RULES OF CIVIL PROCEDURE 5 (b), | certify that | am
an employee of C. NICHOLAS PEREQS, LTD,, and that on this date, | deposited for
mailing at Reno, Nevada, a true copy of the foregoing document addressed to:

Gregory Wilson, Esq.
GREGORY F. WILSON & ASSOCIATES, P.C.
417 W. Piumb Lane
Reno, NV 839509
775{786-7600
Attorney for John Schleining

David Grundy, Esq.
LEMON GRUNDY & EISENBERG
6005 Plumas Street, Suite 300
Reno, NV 89509
- 775/786-6868
Attorney for Karen Dennison, Holland & Hart, LLP, Jerry Snyder, R. Howard, Hale
Lane Peek Dennison Howard

Michael Hoy, Esq.
HOY CHRISSINGER KIMMEL P.C.
4741 Caughlin Parkway, Suite 4
Reno, NV 89519

775[786-8000

Attorney for Mark Steppan

pATED: 7 -1 q%d/ud)k\&”

ra Martinez
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RENO, NV 89502
(775) 329-0678

ATTORNEYS FOR PLAINTIFFS

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

JO.IN ILIESCU, JR. and SONNIA ILIESCU, as
Trustees of the JOHN ILIESCU, JR. AND
SONNIA ILIESCU 19892 FAMILY TRUST
AGREEMENT; JOHN ILIESCU, individually;
DOES I-V, inclusive; and ROE CORPORATIONS
VI-X, inclusive,

Case No.: CV07-00341
(Consolidated w/ CV07-01021)

Dept. No.. 10

AFFIDAVIT OF C. NICHOLAS
PEREOS IN SUPPORT OF
MOTION FOR CONTINUANCE
AND MOTION TO EXTEND
EXPERT DISCLOSURE DATES

Trial Date: 10/7113

Plaintiffs,
VS,
MARK B. STEPPAN,
Defendant.

AND RELATED MATTERS.

e Mt Mt e "t Mpet? o et Mt ot e vt ot ot "t gt

STATE OF NEVADA )
COUNTY OF WASHOE % °

C. Nicholas Pereos, does hereby swear under penalty of perjury that the assertions
of this Affidavit are true.

1. The undersigned attorney was first contacted to become involved in handling
the subject case approximately two weeks ago. The undersigned was specifically
requested to take over the case from Attorney Gordon Cowan on July 12, 2013. A
substitution of attorneys was prepared.

2. Oninformation and belief, Affiant believes that the case had been set for trial

on wo prior occasions. The case was continued on one occasion after both Attorney Tom

Hall and Michael Hoy became invoived in the case. The case was continued on a second
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occasion after Attorney Tom Hall recognized that he had a conflict of trials. Attorney Tom
Hall represented Plaintiffs herein.

3. Affiant makes this request for a continuance with the knowledge and consent
of his client and at their request. |

4. Affiant seeks a continuance of the case for purposes of engaging experts to
address the custom and practice to the fee sought by the architect under the terms of the
architectural contract and compliance with the schematic design work requirement by the
architect. The Court recently issued an Order for partial summary judgment which has
made this issue most relevant.

5. Affiant seeks an expert to address the history of the mechanic’s lien statutes
who can address the history for a notice of non-responsibility and its integration with pre-
lien notices.

6. Affiant has been reviewing the files on this case.

The undersigned affirms that the foregoing pleading does not contain a social

security number.

DATED this_[“] day of July, 2013

N e

. Nicholas Pereos

SUBSCRIBED and SWORN to before me
this day of July, 2013

SANORA MARTINEZ

F > ic, State of Nevada
. Notary Public,
\ﬁ Appomtment No. 1_0-3285-2

7 My Appt. Expires Sep 24 2014

Y

ry
By

otary Pubtic

C\Sh; -ed\CLIENTS\lescu\PlaadingiAH GNP Mtn,Cont wpd
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PURSUANT TO NEVADA RULES OF CIVIL PROCEDURE 5 (b}, | certify that | am
an employee of C. NICHOLAS PEREQS, LTD., and that on this date, | deposited for
mailing at Reno, Nevada, a true copy of the foregomg document addressed to:

Gregory Wilson, Esq
GREGORY F. WILSON & ASSQOCIATES, P.C.
417 W. Plumb Lane
Reno, NV 895089
775/786-7600
Attorney for John Schleining

David Grundy, Esq.

LEMON GRUNDY & EISENBERG

6005 Plumas Street, Suite 300

Reno, NV 89509
775/786-6868
Attorney for Karen Dennison, Holland & Hart, LLP, Jerry Sfiyder, R. Howard, Hale
Lane Peek Dennison Howard

Michael Hoy, Es
HOY CHRiSSIN%ER KIMMEL P.C.
4741 Caughiin Parkway, Suite 4
Reno, NV 89519

775/786-8000

Attorney for Mark Steppan

DATED. /- \1-\73

andra Martinez
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ATTORNEYS FOR PLAINTIFFS

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
iN AND FOR THE COUNTY OF WASHOE

JOHN ILIESCU, JR. and SONNIA ILIESCU, as
Trustees of the JOHN ILIESCU, JR. AND
SONNIA ILIESCU 1992 FAMILY TRUST
AGREEMENT: JOHN ILIESCU, individually;
DOES I-V, inclusive; and ROE CORPORATIONS
VI-X, inclusive,

Case No.: CV07-00341
(Consolidated w/ CV07-01021)

Dept. No.. 10

AFFIDAVIT OF GORDON

Plaintiffs, COWAN IN SUPPORT OF
MOTION FOR CONTINUANCE
VS, AND MOTION TO EXTEND
EXPERT DISCLOSURE DATES
MARK B. STEPPAN,
Trial Date: 10/7/13
Defendant.
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AND RELATED MATTERS.

STATE OF NEVADA )
COUNTY OF WASHOE % >

Gordon Cowan, does hereby swear under penalty of perjury that the assertions of
this Affidavit are true.

1. Affiant represented the interest of John lliescu and Sonnia lliescu. During
that representation, Affiant was successful in resurrecting the cases that had otherwise
been dismissed by Judge Elliot.

2. Affiant fractured the upper portion of his right thigh bone (femur) in 2012 1n
a horse accident. The first surgery did not stabilize or fix the bone necessitating a return
to surgery.

///
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3. Following multiple pre-operation visits to Stanford Medical Facility in both
Reiwood City and Palo Alto, California, Affiant under went a second significant surgery
at Standard Hospital on March 25, 2013. He remained in the hospital that entire week
before being discharged.

4. In essence, Affiant was out of his practice several months and was barely
ambulatory for several weeks after the surgery. He remained on crutches and a custom
fitted leg brace and is now down to one crutch. He is required to return to Stanford for
several follow up visits hereinafter.

5. Affiant is a sole attorney representing the Plaintiffs. He is a sole practitioner
and has no one else in his office. No other counse! was associated with Affiant in the
har-dling of this matter for the client.

6. Affiant was recei\}ing medical treatment at a critical time of the case. Affiant
has had extreme pain with regard to this injury.

7. Affiant has had prior problems with his hip before this most recent accident
which compounded issues.

The undersigned aifirms that the foregoing pleading does not contain a social

security number.

DATED this / f day of July, 2013

o al

Gordon Cowan

SUBSCRIBED and SWORN to before me
this ] day of July, 2013

I SANDRA WMARTINEZ
" Notary Public, State of Nevada

R\ / Appointment No. 10-3285-2
“hirmi:~ My Appt. Expires Sep 24, 2014

C \SharedCLIENTSIesculPleading\Atf GC Mtn Cont wpd
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CERTIFICATE OF SERVICE BY MAIL

PURSUANT TO NEVADA RULES OF CIVIL PROCEDURE 5 (b), I certify that I am
an employee of C. NICHOLAS PEREOS, LTD,, and that on this date, | deposited for
mailing at Reno, Nevada, a true copy of the foregoing document addressed to:

Gregory Wilson, Esq.
GREGORY F. WILSON & ASSOCIATES, P.C.
417 W. Plumb Lane -
Reno, NV 89509
775f786-7600
Attorney for John Schleining

David Grundy, Esq.

LEMON GRUNDY & EISENBERG

6005 Plumas Street, Suite 300

Reno, NV 83509
775/786-6868
Attorney for Karen Dennison, Holland & Hart, LLP, Jerry Snyder, R. Howard, Hale
Lane Peek Dennison Howard

Michael Hoy, Esq.
HOY CHRISSINGER KIMMEL P.C.
4741 Caughlin Parkway, Suite 4
Reno, NV 89519

775/786-8000

Attorney for Mark Steppan
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

JOHN ILIESCU, ET AL.,
Plaintiff,
VS. Case No. CV07-00341
Dept. No. 10
MARK STEPPAN,

Defendants.

ORDER GRANTING MOTION TO STRIKE OR LIMIT JURY DEMAND

Presently before the Court is a MOTION TO STRIKE OR LIMIT JURY DEMAND
(hereinafter “the Motion”) filed by the Defendant Mark P. Steppan (hereinafter “the Defendant™)
on July 11, 2013. An OPPOSITION TO MOTION TO STRIKE OR LIMIT JURY DEMAND
(hereinafter “the Opposition”) was filed by the Plaintiffs John Iliescu, Jr. and Sonnia Santee
Tliescu individually and in their capacity as trustees for the John Iliescu, Jr. and Sonnia Iliescu
1992 Family Trust (hereinafter “the Defendants) on July 26, 2013. A REPLY IN SUPPORT
OF MOTION TO STRIKE JURY DEMAND (hereinafter “the Reply”) was filed on August 6,
2013, and the matter was contemporaneously submitted to the Court for consideration. Trial is
scheduled for October 7, 2013.

The only issue raised in the Motion is whether a jury is required to resolve the issues

remaining before the Court!!, The Motion directs the Court to Close v. Isbell Construction

[ The pleadings note that there are remaining claims and/or parties that are the subject of
this litigation. Specifically, Calvin Eugene Baty, Jr., Consolidated Pacific Development, and
DeCal Oregon, Inc. (hereinafter, “the third parties”). See generally, the Motion at pages 2
through 3 and the Opposition at page 3. It would appear that the status of the third parties is
unknown by the Plaintiff and the Defendants. It is unknown if the claims will be contested;
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Company, 86 Nev. 524, 571 P.2d 257 (1970), as support for the proposition that foreclosure suits
for mechanics liens (such as the one that is the subject of the case under consideration) ére

matters of equity and therefore are not afforded the requirement of a jury trial. See, Close, 86

Nev. at 529, 471 P.2d at 260-61. The Nevada Supreme Court has recently cited to Close in
unpublished opinions and it would appear to the Court that Close is still applicable to cases such

as that under consideration. See also, Harmon v. Tanner Motor Tours, 79 Nev. 4, 377 P.2d 622

(1963), Johnston v. De Lay, 63 Nev. 1, 158 P.2d 547 (1945) and Crosier v. McLaughlin, 1 Nev.

348 (1865).

The Opposition does not disagree with two propositions: 1) this case is one for the
foreclosure of a mechanics lien (the Opposition, page 6, line 11); and 2) Close is controlling (the
Opposition, page 3, lines 19 through 20). The remaining portions of the Opposition are attempts
to “re-litigate” a previously entered order in this case that disposed of the remaining claims
between the Plaintiff and the Defendants. These arguments are not persuasive or responsive to
the central issue raised in the Motion.

NOW, THEREFORE, IT IS HEREBY ORDERED that the Motion is GRANTED.
The trial on the issue of foreclosure of the mechanics lien will be a bench trial. No jury is
required.

Dated this 3 day of August, 2013.

<

DISTRICT JUDGE

however, it would appear from the representations of the Plaintiff and the Defendant that the
third parties will not be contesting the claims against them.

2
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Pursuant to NRCP 5(b), I certify that I am an employee of the Second Judicial
District Court of the State of Nevada, County of Washoe; that on thiséj day of August, 2013, 1
deposited in the County mailing system for postage and mailing with the United States Postal

Service in Reno, Nevada, a true copy of the attached document addressed to:

Gordon Cowan, Esq.
Cowan Law Office
P.O. Box 17952
Reno, NV 89511

Gordon Cowan, Esq.
10775 Double R Blvd.
Reno, NV 89521

C. Nicholas Pereos, Esq.

1610 Meadow Wood Lane, Suite 202
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I hereby certify that I am an employee of the Second Judicial District Court of the State of
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STEPHANIE KOETTING
CCR #207

75 COURT STREET

RENO, NEVADA

IN THE SECOND JUDICIAL DISTRICT COURT

IN AND FOR THE COUNTY OF WASHOE

THE HONORABLE ELLIOTT SATTLER, DISTRICT JUDGE

-—00o--
MARK B. STEPPAN,
Plaintiff,
vS.

JOHN ILIESCU, JR., et

)
)
)
)
)
)
) Department 10
)

)

)

al.,
Defendants.
TRANSCRIPT OF PROCEEDINGS
HEARING
September 9, 2013
9:00 a.m.
Reno, Nevada
Reported by: STEPHANIE KOETTING, CCR #207,

Computer-Aided Transcription

Case No. CV07-00341
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HOY, CHRISSINGER, KIMMEL
By: MICHAEL HOY, ESQ.
50 W. Liberty

Reno, Nevada

NICHOLAS PEREOS, ESQ.
Attorney at Law

1610 Meadow Wood Lane
Reno, Nevada
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RENO, NEVADA, September 9, 2013, 9:00 a.m.

—--00o0--

THE COURT: This is the time set for the oral
argument in case number CV07-00341, John Iliescu, et al.,
versus Mark Steppan. The only issue that we have before the
Court today is Mr. Iliescu's motion for a continuance and
motion to extend expert disclosure date.

I will simply refer to the parties as Mr. Steppan
and Mr. Iliescu, simply because I think that will be much
easier given the way the cases have been joined with the
other matter that had been previously before the Court, that
being CV07-01021. So here on behalf of Mr. Steppan is
Mr. Hoy. Present on behalf of Mr. Iliescu is Mr. Pereos.

The Court has received and reviewed the pleadings
in the case. And I believe it was Mr. Hoy who requested oral
argument, but it is Mr. Pereos' motion, therefore, Mr. Pereos
if you'd like to proceed.

MR. PEREOS: Good morning, your Honor. I'm not
going to rehash the history of the case. I imagine the Court
has read it ad nauseam with regard to the various pleadings.

I would like to fill in some voids. When attorney
Tom Hall was representing Iliescu, he was faced with an issue

concerning the dismissal of all the lawsuits. And as a
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result, even though he scheduled two expert witnesses, he
scheduled an appraiser as an expert, Mr. Johnson, and he also
scheduled the attorney Mike Springer as an expert. He never
went forward to get any of the reports, because the case was
basically thrown out of Court with the Court's disposition
that there was no compliance with the discovery rules.

Okay. Mr. Cowan takes the successor over from the
particular case and his primary focus is to get the case
reinstated on that and he was successful in getting the case
reinstated at all levels to include all the particular
parties.

Now, up to that point in time, there had been
discovery performed with regard to the lawsuit. And the
focus of the discovery by both the third party defendants, as
well as Iliescu's counsel has been attacking the quantitative
amount being sought by Steppan in connection with the
mechanic's lien.

And the argument was basically that under NRS
108.222, subsection one, subsection B, to be distinguished
from A, that the amount of fees that the architect would
receive absent the contract was going to be fair market
value. The legitimacy of that argument was predicated on the
fact that the contract provided that it was not to be for the

benefit of anybody else but the contracting party. And I
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remind the Court that Iliescu was not a contracting party to
this case. He is the landowner. The contracting party was
the person to whom he sold the property to and that was
section 1.3.7.5.

So where prior counsel was going with the case was
two-fold. They would demonstrate that Mr. Steppan, the only
one licensed in Nevada, to be distinguished from the Fisher
Friedman firm that he was working for, okay, did not invest
enough time and energy in the case to warrant the claim of
$1.8 million. Okay. And, furthermore, okay, that all the
other people that were not working under his business license
and what have you. And that's where the defense was and
that's where most of the deposition discovery was on that
when I read through all the depositions.

This Court comes down and it makes a decision and
the order for partial summary Jjudgment is on May 8th. And in
that decision, the Court says, no, Iliescu, I'm going to hold
you to 108.222, subsection one, subsection A, that says you
are controlled by the contract and the contract identifies
that there is to be a fee. ©Now, I would bring to the Court's
attention that the basis for that ruling is section 1.5 of
the contract. And 1.5.1 discusses what the billing is on the
contract, not what has been earned on the contract.

But put that issue aside. 1I've got to live with
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the order that I've got. And what happens now is the Court
says, sorry, we're not going into an issue of gquantum meruit.
That's basically what the Court is saying. So the strategy,
when I get the case and I get the assignment. And for the
Court's benefit, I get the assignment was around June, as
I'll discuss who the experts were when I got a hold of them.

THE COURT: Mr. Pereos, let me interrupt you for a
moment, because I am familiar with the procedural history of
the case. And one of the issues that I raised or that I
included in the order and what I'd like really like you to
focus on this moment is your claim, assuming everything you
say 1s accurate, and I will, your claim is this, that I
entered an order on May 9th, which as you allege in your
moving papers shifted the focus or the landscape of the case
dramatically. Let's just, again, assume that's true.

You file a motion in July asking for a continuance
of an October trial date, because you need to find an expert
or experts. And so my question was, and what I wanted you to
address during the hearing, was what steps did you take or
your predecessor take from May 9th, the day you found out, as
you say, that the focus or the axis had shifted in this case,
what did you do from that day forward to get an expert? What
have you done since that day? What are your continuing

efforts to potentially get an expert? That's what my focus
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is on. That's what I'm interested in hearing about regarding
the motion to continue.

MR. PEREOS: Okay. On that, when I looked at the
prior disclosures, I noticed that Mr. Johnson was disclosed.
He was disclosed. Steve Johnson was disclosed as an expert
back in August 31st, 2011. I get ahold of Mr. Clark. He
says, no, he didn't do a report. The reason he didn't do the
report, says Mr. Clark, the case went out the window before
Mr. Gordy Cowan resurrected it.

I then got ahold of Mr. Campbell. I spoke with
Mr. Campbell approximately the second or third week of July.
Joe Campbell, he's an MAI appraiser. I asked Mr. Campbell,
look, I want you to look at this project, because I want to
look at the wviability of this project, whether or not this
project could ever have gotten off the ground.

I don't know where the Court lives, the judge
lives, but I want the Court to recognize that there were 400
condominium units approved on this project, two people per
unit. That would be 800 people living on 1.5 acres of land.
My first impression was this didn't make sense on that. When
they got the tentative approvals, there were 26 conditions
attached to the tentative approval, all of which were in
compliance.

So I get a hold of Mr. Campbell and I say, listen,
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Mr. Campbell, I need to know whether or not this was a viable
project, whether or not it made economic sense. Mr. Campbell
gets back to me approximately ten days ago.

THE COURT: Stop, Mr. Pereos. My question was,
what happened between the 9th of May and theoretically this
moment right now in time? And if I understand your reply is,
you went back and looked, and the first contact you're having
with someone about the case as far as being an expert is not
at any time in May, not at any time in June, but in July.

MR. PEREOS: That's correct.

THE COURT: My question is, why did you wait? The
day the order comes down, May 9th, Mr. Cowan is representing
Mr. Iliescu, is that correct?

MR. PEREOS: That's correct.

THE COURT: So May 9th comes down, Mr. Cowan,
presumably, gets a copy of the order. I can pull it up on my
computer to find out when the order was sent or that it was
sent to Mr. Cowan, but one has to assume it was. So he's got
a copy of the order from May 9th. He knows what's going on.
I understand you say he's got physical issues, but he's not
mentally incapacitated.

So the Court sends out an order May 9th. Nothing
happens in the month of May. And you come in in June and

still nothing happens. Nothing happens until July, when

JA1121




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

somebody finally picks up and say, wait, we need an expert on
this issue. And that's where, frankly, my focus is. And
then so July comes and you speak to the expert and he just
gets back to you ten days ago and tells you what?

MR. PEREOS: He tells me, approximately, that the
project would not pencil out, which is consistent with why
they never got any financing on this particular project.
What he works is he works up the numbers as to what it would
approximately take to sell off the project over a period of
time, that it would take to absorb the condominium units,
what the market conditions were on the thing. And he
basically says, it would not pencil out on that thing.

After he gets back to me, I tell him, I need a
report. I actually expected to get the report the latter end
of last week. I talked to Joe. He said he would get it to
me by the first part of this week.

I then get ahold of a mortgage expert, a mortgage
broker, and I discuss with him the viability of getting
financing on this project back at that particular time with
these particular numbers on that. Mark basically says, it's
not viable on that. Now, I don't --

THE COURT: So, Mr. Pereos, then in your moving
papers where you describe the fact, I believe it's in your

reply, that somehow that the plaintiff or, excuse me, that
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Mr. Steppan wouldn't be prejudiced by a continuance, because
there's this possibility that the project itself would be
resurrected. Based upon what you're telling me now, that's
just not true. This project is just, for lack of a better
term, it's a dog, it's dead, it's not going to happen under
any circumstances. Is that accurate?

MR. PEREOS: The project is a dead project. What
I was saying in my reply argument was we were not
precipitating a delay because after the tentative permits
were approved, you can get extensions.

THE COURT: There were a number of them in this
case, like four years' worth of extensions.

MR. PEREOS: I believe there were two extensions.

THE COURT: Of two years each?

MR. PEREOS: I think one year each. Now, I may be
misspeaking, but I'm not sure, I don't have that committed to
memory. But I do believe there were two extensions. Both of
those extensions were at the request and the insistence of
the architect. They paid for the extensions, the purpose of
which was to keep the project alive. It serves Iliescu's
agenda to keep the project alive, as well.

After the second extension expired, that's when
the project died. That's what I discussed in the reply that

we were not the ones that were simply delaying this, we were
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waiting to see if this project can be resurrected.

THE COURT: Okay.

MR. PEREOS: On that thing. So after
Mr. Campbell, I talked to Mr. Campbell, I start then -- I
also speak to or we get ahold of --

THE COURT: Hold on a second, Mr. Pereos. I just
want to clarify something. The issue of the extension is
actually first brought up in Mr. Hoy's opposition to your
motion and that's why I just flipped back through that
document as well. And so it's clear, it was the Iliescus who
were requesting the continuance or the extensions, not Mr.
Steppan, at least as I read this.

On page three of 11 of Mr. Hoy's opposition, it
states, the tentative map approval required the applicant,
parenthetically, the Iliescus, close paren, file a final map
within two years or November 30th of 2008. Even though the
developers had abandoned the project, the Iliescus filed an
application to extend the final map deadline by two years,
Exhibit 6. The Iliescus paid for the application to extend
the time, Exhibit 7.

The City of Reno notified the Iliescus of the
hearing on their application to extend time, Exhibit 8. The
City of Reno granted the Iliescus' application to extend the

time for a final map to November 30th of 2010, Exhibit 9.
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Two years later, the Iliescus again, and again is underlined,
applied to extend the final map deadline by another year,
Exhibit 10. Again, the City of Reno granted the Iliescus
request, Exhibit 11. So I got the numbers a little bit
wrong. It's a total of three years, not four years. But
your representation that it was Mr. Steppan who was doing
that is not accurate. My recollection was correct, it was
the Iliescus who were trying to somehow keep this thing
afloat. That's my term, not anyone else's.

MR. PEREOS: If I may, your Honor, at the time of
trial, I will present written evidence, whereby Steppan
implores Iliescu in writing to sign the documents to extend.

THE COURT: That might be true, but the Iliescus
are the ones who did. It is completely, it may be a
different setting, but it was the Iliescus who were filling
out the paper work and trying to keep the project going.

MR. PEREOS: They have to, because they're the
owners of the project. I will also be in a position to
submit evidence showing that the checks for payment of the
extensions came out of the architectural firm.

THE COURT: Okay.

MR. PEREOS: Now, having said that, okay, after I
spoke, or after I got the communications from the

architect -- excuse me -- from the appraiser, I then go to
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Don Clark. And we speak with Don Clark. We contacted

Mr. Clark around mid July. He's an architect. And one of
the things I asked Mr. Clark is what's the custom and
practice? What's the responsibility of the architect in
connection with a viable project? Does he just simply go off
and design a project, even if it's not viable? Okay. And to
that degree, the architectural contract addresses that issue
in article 2.1 that discusses the responsibilities of the
architect on that.

Clark comes back and basically submits the
proposition, no, he's got to basically not only review the
stuff, but also give some input as to the viability of the
project. Now, I'm not addressing the issue as to whether or
not the schematic design work was being done. I'm addressing
the issue as to the architect's performance under the
contract.

THE COURT: Again, Mr. Pereos, that's not the
issue. Your motion is you want to continue the trial because
you need more expert testimony.

MR. PEREOS: That's correct.

THE COURT: So you're describing what you want
your expert to testify to or the issues, but the point kind
of keeps escaping the argument, which is, why didn't this

happen before? Not what is expected to be testified to, but
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why is it that this was not, this issue was not anticipated?
It seems to be that your argument is we never thought that
this was a possibility. And by we I mean yourself and if I
remember correctly the four or five different law firms or
attorneys who were representing Mr. Iliescu during the course
of this litigation.

You're basically just saying, we never thought of
that, and, therefore, we didn't plan for any of that and now
the Court has ruled and we need to somehow fix it. So my
question isn't what these people are going to testify to,
it's why didn't you think of it before? What steps have been
taken to rectify the situation now? Why should I grant a
continuance? Not some of the other stuff you're talking
about. So, go ahead, continue.

MR. PEREOS: Your Honor, I only got into the case
mid to late June. That's when I was first contacted. My
substitution only went on on July 13th. I cannot talk to
what the other attorneys were doing or thinking. All I can
do is surmise as to why Mr. Clark never went forward with
actually engaging the experts and thinking this and why
Mr. Cowan did not on that.

When I got into the case, I went through the
entire file relatively quickly, taking into consideration

this Court's order, and I started getting ahold of these
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various people on that. But the actual discovery cutoff
date, okay, was due on May 24th for expert disclosure. I
wasn't even in the case on May 24th.

THE COURT: And then 30 days later for rebuttal
experts.

MR. PEREOS: Yes, 30 days later for the rebuttal
experts. I'm not in the case. I can't talk as to why, other
than to simply say, sure, Tom Clark must have engaged the
expert, because the case got thrown out. Gordy Cowan focused
his energies by basically resurrecting the case from the
appeal and didn't think far enough ahead in terms to the
trial. That's all I can say on those issues.

I can only address what I did when I got involved,
because that's the way I got the order focused on me, and I
can tell you who I spoke to when I spoke to them.

THE COURT: It sounds like based on the
representations you're making that you have spoken to experts
and that those conversations have occurred contemporaneously
with your involvement in the case and you have continued to
try at least to get some people to be able to testify as
experts during the trial.

MR. PEREOS: In fact, I've got commitments. What
happened on the particular legal issues, there's a legal

issue that this Court's going to have to address. And one of
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the legal issues the Court has to address is whether or not,
okay, we got a pre-lien notice mandated by statute and that's
108.226, small letter six.

THE COURT: I'm not going to talk about that at
all today beyond saying this, Judge Adams ruled on that. I
was surprised about, in essence, the -- I was surprised about
the argument you were making, Mr. Pereos, in the sense that
the argument that you were presenting in your papers had
nothing to do with the motion that you were making was that
was Jjust like an advisory opinion of Judge Adams. That was
just kind of like his thoughts on the issue. I don't believe
that at all. I believe that's the law of this case.

It's not something we're going to go back and
relitigate. There is an order in this case regarding that
specific issue. So if your thought is that at some point
during the trial, we're going to revisit what Judge Adams has
already clearly ordered, that's not going to happen, because
I think that the ruling has been made and it's done.

So to go back and say, and now we're going to
start talking about that all over again, it's somewhat -- it
just doesn't make sense to me, because it would eliminate the
whole point of filing the motion. Because you file a motion
and a judge would rule on it, and then the losing party gets

to say, well, okay, we're still going to talk about that.
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No. The purpose of the motion is to resolve that legal
issue, and I believe that legal issue in this case has been
resolved. Presumably, if you don't think it was resolved
correctly, there certainly is an appellate process that's
involved. But to just to say, well, I don't think so, I want
to do it again, I don't think that's going to be happening
during the trial.

MR. PEREOS: If I may get some clarification from
the Court. When I read Judge Adams' ruling, Judge Adams
denied the motion to expunge the 1lis pendens based upon the
argument that Iliescu had actual knowledge. The argument was
that Iliescu did not. Judge Adams said, no, he had actual
knowledge. Okay. I don't read Judge Adams' opinion
addressing the mandated requirement that there had to be a
pre-lien notice in a residential project.

Now, i1f this Court reads that into the order and
says, that's the way I read the order of Judge Adams, I don't
revisit the issue. 1I've got to live with the decision of
this Court.

THE COURT: Which I believe Judge Adams' order
speaks for itself. I don't have it in front of me. But I
think it speaks for itself on the issue. Like I said, that
has nothing to do, frankly, with your motion for a

continuance. Again, as I read your motion, it's I didn't --
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I came into the case late June, early July. I immediately
took steps to act upon my order regarding how the damages
would be assessed in this case. And I continue to take those
steps and attempt to be able to resolve this issue or to
litigate this issue. That's what the motion should be about,
not any of the other extraneous stuff that is going on.

And that Mr. Cowan was somehow unable to
appreciate the issue that was presented by my order when he
was still the attorney of record and did nothing about it
from May 9th until you came on to the case, and Mr. Pereos,
you said, I immediately began to act on what you perceive to
be a glaring weakness or possibly a completely missed issue
in the case. That's kind of where I see the whole thing.

MR. PEREOS: Well, if I may, your Honor, in terms
of showing my activity and my efforts, okay, I did speak to
two lawyers, thinking this was still an issue with regard to
the legitimacy of the mechanic's lien. And I did speak to
both lawyers, okay. I first spoke to Mike Johnson -- excuse
me -- Mike Springer was listed and I spoke to Mike, okay, in
early July. When he didn't do a report, I then actually
amended my disclosures to reference Karen Dennison and I
spoke with Dave Grundy representing Karen Dennison. I'm
simply saying that's what I did, because I still thought that

was an issue for the Court.
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So if that's not an issue to the Court, the only
thing I have is in terms of the -- and the reason for my
continuance is for the expert disclosures on that. The only
thing I have left is to show the wviability of a project and
whether or not the architect complied with his obligations
under the contract and those are the witnesses I already
discussed. That's all I've got. And I contacted them in the
first part of July.

THE COURT: Mr. Hoy.

MR. HOY: Thank you, your Honor, good morning.

THE COURT: Good morning.

MR. HOY: ©Let me just clarify a few factual things
to begin with. First of all, on the extensions of the
development entitlements with the City of Reno, Dr. Iliescu
and his wife Sonnia made the initial application to extend
the filing deadline for the final map by two years. That had
nothing to do with my client Steppan. The second time
Iliescu went before the city council to have this done, my
client was involved and did offer to pay the fee to the city
to have it extended.

I don't want to get into the settlement
negotiations too much, but one of the terms of the settlement
that Judge Adams negotiated between the parties was that

there would be further extensions and Dr. Iliescu elected
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after that settlement conference not to continue on to extend

the project. So at this point, the entitlements are not in
place. They may be revived. They may not be revived. I'm
really not sure. That would depend on the city council

make-up at the time the application is remade.

Here's one of the problems that I've really
struggled with in responding to the motion. What is the
scope of the expert testimony that will be offered? Why do
we need additional time to get new experts? One of the, you
know, sort of fundamental principles in the evidence code is
that you can only have an expert when it's helpful to the
Court. And there are legion cases out there that talk about
people trying to bring in lawyers or other experts to tell
the judge what the law is. And the cases are pretty
universal that the trial judge is the expert on domestic law.
And so any attempt to bring in Michael Springer or anybody
else to tell your Honor what the law is, is simply futile.
That doesn't happen.

THE COURT: It would somewhat eliminate the need
for me if it were.

MR. HOY: It would. You could just have different
lawyers testify to a jury as opposed to arguing to a jury in
a jury case.

THE COURT: And I guess in the big picture, to
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bring in other lawyers to testify on what the law should be
is not the elimination of the judge, it is kind of a buttress
of the actual lawyers who are already retained in the case.
That is the lawyers' jobs.

MR. HOY: Correct.

THE COURT: The retained attorneys' Jjobs are to
advise the Court about what they perceive to be the status of
the law, both statutorily and the caselaw. And then it's the
Court's job to interpret those or to read those and come to
some sort of conclusion. So to have some other lawyer come
in and have retained lawyer call hired lawyer to come in and
say what the law is, is Jjust basically one more layer of a
pleading. Go ahead.

MR. HOY: So my position is it's futile to extend
any time periods for the purpose of bringing in experts to
tell the Court what the law is. Right.

So applying that general principle to the original
motion, one of the points that Dr. Iliescu wanted to make
with a new expert is to have somebody come before the Court
and say, look it, there's been a change in the law with
respect to notices of non-responsibility and those changes
happened in 2005, and those changes somehow affect the
pre-lien notice.

Well, that's futile for two distinct reasons.
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Number one, you can't have expert testimony on the law. If
somebody wants to demonstrate what the law is before the
Court and wants to demonstrate what the legislative history
is, it's a very simple thing to just ask judicial notice of
the legislative history and then make your best argument
based on what the legislative history is.

From my perspective, it's a nonsensical argument.
The notice of non-responsibility is something that the owner
gives to the world to say, I'm not going to be responsible
for these improvements. The pre-lien notice is the notice to
the owner saying, hey, I'm going to do some work on your
property. And that issue has already been decided as your
Honor already pointed out.

The motion and the reply also talk about the point
that Steppan, Mr. Steppan personally didn't perform all the
work and, therefore, there's this legal argument that Mr.
Steppan can only have a mechanic's lien for the work he
personally did, not just the work that he supervised.

Again, that's a legal argument. That's an
interpretation of NRS Chapter 108, the first section applies
to mechanic's liens. The papers also talk about licensing
issues, talking about how some of these people who performed
some of the work were not licensed architects in Nevada, even

though they were under the responsibility and control of Mark
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Steppan, who is a licensee in Nevada. Again, that's a legal
issue. That's not something that you bring in experts to
talk about.

The third area of expert testimony proposed is the
custom and the practice as to the fee alleged to have been
earned. Again, this something that is controlled by statute,
number one. And the statute says that if there is a written
contract, the written contract controls. So habit and custom
of other architects and how they compute their fees and how
they do their billing is really not before the Court. 1It's
not relevant. Because what is relevant is, what does the
written contract say in this case?

There was a point in the briefing where Dr.

Iliescu said we need an expert to review the work product and
give an opinion about the stage of completion of the work
that Steppan performed. And that would be a legitimate area
for expert testimony, although it hasn't been suggested so
far this morning.

On that point, your Honor, Mr. Steppan gave a
timely disclosure of Brad Van Woert's opinion. Mr. Van Woert
looked through all of the, they call them instruments of
service, but it's basically the drawings and specifications,
the videos and so forth. Yes, the phase called schematic

design has been completed by Steppan. There's no question
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about that.

We provided that disclosure to Mr. Cowan on behalf
of Dr. and Mrs. Iliescu. Cowan then has 30 days to rebut
that. He has 30 days to go out and find an expert to come
back and say, no, I don't think that stage of completion was
actually satisfied, but he didn't do it.

On June 7th of this year, Mr. Cowan wrote to me
and said, geez, Mike, I haven't had a chance to go get
experts, can you please extend? This is all in my
declaration attached to the opposition. On June 10th, I
wrote back to say, you know, Gordy, I can't do it, here's
why, we're worried about yet another trial continuance and so
on and so forth, but you do have time to find a rebuttal
expert.

This morning, we hear about another area of
proposed expert testimony, that is, that Dr. Iliescu wants to
hire Joe Campbell as an appraiser to give testimony that this
project is not viable. The viability of the project today is
not really the issue, your Honor. Perhaps viability of the
project back at the time that the architects were doing all
of this work is relevant.

And I will represent to the Court that we have
trial exhibits ready to go where the developers, who were

dealing with Dr. and Mrs. Iliescu had several different
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economic reports saying this project is absolutely viable.

So if we're really going to go down that path, we're going to
need a little bit of time to fully flesh that out. But
assuming that those preexisting reports come into evidence,
we will prove that the project was viable at the time.

THE COURT: Well, it might be an interesting
issue. I mean, we know hindsight being what it is -- well,
it would be interesting testimony to hear that this project
was viable at the time, which was 2006, 2005, I can't
remember the exact date when it was initially proposed. It
was viable then, but now we know today based on any number of
other projects in the area of a similar nature, that those
estimates might not have been accurate.

MR. HOY: Well, the project was approved by the
city council late in November of 2006.

THE COURT: 2006.

MR. HOY: At some point shortly after that, the
financial economy started to collapse.

THE COURT: Right. And this is a side point, I'm
sure, Mr. Hoy, but we know just based on the area, if you go,
you know, 1in one square mile around the location where this
building was going to be built, where this project was going
to be constructed, there are any number of hotels and other

structures that were converted into condominiums that were

25
JA1138




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

not as successful based on those factors that you suggested,
the down-turn in the economy and the collapse of the housing
market, that those projects were not as successful as
anticipated.

MR. HOY: I guess my point, your Honor, would be
that it really is not relevant. Under the mechanic's lien
statute, if I'm an contractor and I build an apartment
complex for you and our contract says I get paid $3 million
to build the apartment complex, you can't come into court six
years later and say, well, Mr. Hoy, I would love to have the
ability to pay you, but I can't, because I couldn't rent out
all of these apartments for what I hoped to rent them out
for. It doesn't diminish the amount that is secured by my
mechanic's lien one bit.

THE COURT: Well, I understand. I agree with you
about that. I wasn't trying to make the argument or indicate
that I would support the argument that you suggested, in
essence, that the mechanic has to provide the service and
then wait to see if his service has wvalue at the conclusion
of the service. 1In essence, to build out the project and
then hope it works at the value, because then -- go ahead,
I'll stop talking.

MR. HOY: All right. So just to wrap it up real

quick, our argument is simply this, all of the expert
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testimony that has been proposed, with one possible
exception, is completely futile. 1It's irrelevant to the
case. So let's not push back the trial any further for the
purpose of allowing expert testimony on matters that simply
are not going to affect the outcome of the case.

And, again, the only piece of expert testimony
that could affect the outcome of the case is testimony about
whether or not Steppan achieved completion of the schematic
design as defined in the design contract. That's it.

THE COURT: Mr. Pereos, would you like to make any
closing comments?

MR. PEREOS: Yes, your Honor, I would. The
evidence is going to demonstrate that this project was
initially contemplated as 256 condominium units. It went to
399 units, which means you had to raise the floors, you had
to meet parking requirements and what have you in order to
get the 399 units.

This discussion on the viability of the project
goes to show the architect's performance under the contract
and whether or not he's breached his obligations under the
contract to which my defense would be that he's not entitled
to his fee on that. Because when this Court made a partial
order for summary judgment saying I'm controlled by 108.222,

subsection one, subsection A, the only thing left for me to
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do was simply to shoot holes in the argument that he didn't
get to the schematic design stage or alternatively to show he
didn't perform under the contract.

The Court has already told me we're not revisiting
the mechanic's lien so the whole idea with the lawyers is
moot. I wasn't going to introduce the lawyers' testimony for
the purposes of discussing the law, but to discuss the
history of the change to the mechanic's lien.

THE COURT: I think, Mr. Pereos, as Mr. Hoy
pointed out, to make it as simple as possible, that's your
job. It's not the job of some other attorney to come in.

You can certainly make the argument to the Court or to any
Court, not just to me, but to any Court about what the status
of the law is or how the law has evolved if that evolution
somehow applies to the case.

So I don't think that there would have been a need
at any time to bring in an attorney to discuss that as an
expert with the Court, because -- and I would make one other
observation. As we know, I've already ruled that this matter
will be a bench trial as opposed to jury trial and,
therefore, there doesn't need to be any explanation at all to
the jury about any of those issues. They can just simply be
arguments that are made to the Court.

MR. PEREOS: One final observation, if I may, your
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Honor?

THE COURT: Certainly.

MR. PEREOS: It would seem to me to make a lot
more sense to realign the parties at this stage in the
proceedings, instead of Iliescu taking the defense position
in the case.

THE COURT: I think you're correct there, but,
again, given the fact it's going to be a bench trial rather
than a jury trial, I think I can do the mental gymnastics. I
know that the parties in their pleadings are often referring
to each other as plaintiffs and defendants interchangeably
based on the fact that these two cases were joined. And I
believe that in my order, I referred to Mr. Iliescu as the
defendant, Mr. Steppan as the plaintiff, even though in Mr.
Pereos' moving papers, Mr. Steppan is represented as the
defendant and Mr. Iliescu is represented as the plaintiff.

As we all know that in the end, this action is one brought by
Mr. Steppan regarding his mechanic's lien against Dr.
Iliescu. And I've referred to him as Mr. Iliescu a number of
times, not out of disrespect, just out of forgetting to say
Dr. Iliescu.

The problem I'm confronted with is this, number
one, I agree with Mr. Hoy, there is absolutely no reason to

bring in any expert attorney testimony in the case. And so
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any expert evidence that would be offered by an attorney to
explain the law to me is irrelevant.

As the parties probably know, I was appointed to
the bench on March 18th, at least that was my first day, and
one of the obligations that I have by statute is that I must
attend the judicial college. What has occurred is that the
first judicial college available for me was in April and the
next one was the last week of September and the first week of
October. And so I'm scheduled to go to the judicial college.
I have to do that within a specific period of time. And,
therefore, I am not available when this trial is scheduled.

I have attempted to have one of my colleagues take
the case. 1I've talked to the chief judge about the
situation. And, unfortunately, there is no one else based on
schedules. And as we know, Department Six is not available,
because Judge Adams recused himself, Judge Berry has recused
herself. I believe the case after it was assigned to
Department Six was assigned to Department One and that's how
it wound up here. After Judge Berry recused herself, it
wound up in Department Ten then with Judge Elliott.

And so I have no desire, frankly, to continue the
case at this point, however, I have no choice but to continue
the case simply because there's no one who can conduct the

trial and I cannot be here.
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The trial date in this case was set by the
parties, I believe, in September of last year, or maybe it
was in January. I can't remember from the pleadings that
Mr. Hoy, I think, gave me a chronology. It might have been
September of last year. Is that right?

MR. HOY: It would have been January, I believe,
but it was certainly before your Honor took the bench.

THE COURT: And so the case, unfortunately, has to
be continued. It is my desire that the case be continued for
as brief a period of time as possible. And I'm not
continuing it so other experts can go out and be retained.
That's not the reason that I'm doing this. It's simply
because I have to do this bench trial and I'm not available
to do it when it has been scheduled.

I do know, Mr. Hoy, that you did point out
correctly to the section in Chapter 108, I think it's
108.239, subsection eight, that says that mechanic's liens
are given preferential trial settings. And the problem is
that the 23rd I'm doing a criminal trial that will go for
sure. The two following weeks, I'm at the judicial college.
Three weeks after that, I am in a civil trial where the
defense is a pro per defendant, and so I don't know if the
three-week estimate is accurate. I personally think that the

trial counsel usually are better able to estimate the amount
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of trial will take then pro se litigants. So I simply don't
know how long that case is going to take and then we're into
November.

What I will do is instruct the parties right now
to at the conclusion of this hearing to go and talk to my
judicial assistant about trial dates. It is my desire that
this trial be continued as briefly as possible,
acknowledging, number one, the fact that the case was
originally filed in 2007, and, number two, as Mr. Hoy has
pointed out, the plaintiff, Mr. Steppan, does have a right to
a preferential trial setting.

I am going to be present and available during the
holidays. I'm going to be here the beginning of the year
next year. So I don't want the parties when they set the
trial to think, well, this is Christmas week or it's
Thanksgiving week or something along those lines, I'll be
here. And it's not a jury trial, it is a bench trial, so the
parties can get together and decide what day better suits
them with that in mind. And I have briefly discussed the
issue with my judicial assistant and let her know to start
looking at dates to see where the schedule is.

Regarding the request to extend expert
disclosures, the Court has already made a ruling regarding

whether or not lawyers will be designated as experts to
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testify to the status of the law. Mr. Pereos, what I will
permit you to do is to continue to try and retain an expert
and make an offer of proof to the Court on how that expert is
relevant to the case. And then I will make a decision
whether or not I believe that expert is relevant and is
evidence that should be presented at the trial in a
preliminary way.

And I will give Mr. Hoy the opportunity, assuming
I allow that expert to testify, then to have 30 days to
designate a rebuttal expert. But that's only if I decide
that you're going to get to call the expert. So you still
have the obligation to attempt to retain the expert and then
make an offer of proof to the Court as to why that expert is
necessary. And then I will make a determination whether that
expert can or cannot testify.

I don't believe that I'll need any motion practice
on the part of the attorneys, but if I do feel that motions
are appropriate, then I will certainly give the parties ample
notice and the opportunity to file a motion. Presumably,

Mr. Hoy, 1f you want to file to strike the designation of the
expert, you can do that.

So the big picture is I don't know how far out
this case i1s going to go. That's really up to the attorneys.

I do apologize both to Mr. Steppan and to Dr. and
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Mrs. Iliescu, I presume everybody wants to get the case over
with, it was just frankly one of those things that happens
when new judges get appointed and some things change. I wish
there was something I could do. Frankly, I wish I could just
not go to the judicial college now and hear the trial and
resolve this case one way or the other, but I can't. I have
an obligation to go to the judicial college as a result of a
my appointment.

So that will be the order of the Court. The
parties are instructed to meet with my judicial assistant.
If you want to go meet with her right now, if you have your
trial calendars available or your schedules available, she's
available. If not, all I will say is that the parties will
meet with my judicial assistant by the close of business this
Friday and establish a date when this case will go to trial.

I'm not a huge fan of drawing big lines in the
sand and saying this case will not be continued under any
circumstances from this point forward, because I can never
anticipate what those circumstances may be. But it is my
desire and my firm belief that the next date that is set for
this case will be the date that it goes to trial, absent some
unforeseen and very dramatic circumstances. I can't imagine
what would happen that would make me continue this trial

again. I think the case needs to get going. So that will be
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the order of the Court.

Court's 1in recess.

--000—-
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STATE OF NEVADA )
) ss.
County of Washoe )

I, STEPHANIE KOETTING, a Certified Court Reporter of the
Second Judicial District Court of the State of Nevada, in and
for the County of Washoe, do hereby certify;

That I was present in Department No. 10 of the
above-entitled Court on September 9, 2013, at the hour of
9:00 a.m., and took verbatim stenotype notes of the
proceedings had upon the hearing in the matter of MARK B.
STEPPAN, Plaintiff, vs. JOHN ILIESCU, JR., et al.,
Defendants, Case No. CV07-00341, and thereafter, by means of
computer-aided transcription, transcribed them into
typewriting as herein appears;

That the foregoing transcript, consisting of pages 1
through 36, both inclusive, contains a full, true and
complete transcript of my said stenotype notes, and is a
full, true and correct record of the proceedings had at said

time and place.

DATED: At Reno, Nevada, this 16th day of June 2014.

S/s Stephanie Koetting
STEPHANIE KOETTING, CCR #207
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CODE: 1320

C. NICHOLAS PEREQS, ESQ.

Nevada Bar #0000013

1610 MEADOW WOOD LANE, STE. 202
RENO, NV 89502

(775) 329-0678

ATTORNEYS FOR PLAINTIFFS

- IN-THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

JOHN ILIESCU, JR. and SONNIA ILIESCU, as )  Case No.: CV07-00341

Trustees of the JOHN ILIESCU, JR. AND )} (Consolidated w/ CV07-01021)
SONNIA ILIESCU 1992 FAMILY TRUST, )
)} Dept No.: 10
Plaintiffs, )
VS. % SECOND SUPPLEMENT TO
) CASE CONFERENCE REPORT
MARK B. STEPPAN, )
) Trial Date: 10/7/13
Defendant. )
)
)

AND RELATED MATTERS. '“‘
/

Plaintiffs, John lliescu, Jr. and Sonnia lliescu as Trustees of the John lliescu, Jr.

‘and Sonnia ifiescu 1992 Family Trust, by and through their counsel, C. Nicholas Pereos,

Esq. of the law firm of C. Nicholas Pereos, Ltd. hereby submits their second supplement
to the Case Conference Report in accordance with NRCP 16.1.
1.

LIST OF ALL DOCUMENTS, DATA COMPILATIONS AND
TANGIBLE THINGS IN THE POSSESSION, CUSTODY OR CONTROL OF
EACH PARTY WHICH WERE IDENTIFIED OR PROVIDED AT THE EARLY

CASE CONFERENCE OR AS A RESULT THEREOF:

[16.1(a)(1)(B) 2nd 16.1(c)(4)]

A Plant{ﬁs’ Schedule of Documents and Tangibles

1. City of Reno receipt. (ILIESCU 000644)
2. ' 9/1/06 letter from Steppan to Decal Custom Homes. (ILIESCU 000645)
3. 12/26/07 email from Canigiia to lliescu. (ILIESCU 000646)
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4 9/25/08 letter from Caniglia to Johnson. (ILIESCU 000647)

5 10/9/08 letter from Steppan to lliescu. (ILIESCU 000648)

The undersigned affirms that the foregoing pleading does not contain a social

security number.

DATED this g day of September, 2013.

C \SharediCLIENT Suliescu'Pleading¥Case Conf Supplement 2nd wpd

C. NICHOLAS PEREOQOS, LTD.
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CNICHOLAS PEREOS, ESQ.

1610 MEADOW WOOD LANE, #202
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ATTORNEY FOR PLAINTIFFS
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CERTIFICATE OF SERVICE BY MAIL

PURSUANT TO NEVADA RULES OF CIVIL PROCEDURE 5 (b), | certify that ! am
an employee of C. NICHOLAS PEREQS, LTD., and that on this date, | deposited for
mailing at Reno, Nevada, a true copy of the foregoing document addressed to:

David Grundy, Esq.

LEIMON GRUNDY & EISENBERG

6005 Piumas Street, Suite 300

Reno, NV 89509
775/786-6868
Attorney for Karen Dennison, Holland & Hart, LLP, Jerry Snyder, R. Howard, Hale
Lane Peek Dennison Howard

Michael Hoy, Esq.
HOY CHRISSINGER KIMMEL P.C
4741 Caughlin Parkway, Suite 4
Reno, NV 89519

775/786-8000

Attorney for Mark Steppan

DATED: S P e

andra Marfihez
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ATTORNEYS FOR DEFENDANTS

9 | MARK B. STEPPAN,

VS, Dept. No.: 10
JOHN ILIESCU, JR. and SONNIA ILIESCU, as DEFENDANTS’ TRIAL
. STATEMENT

12
Trustees of the JOHN I(LIESCU, JR. AND
SONNIA ILIESCU 1992 FAMILY TRUST,

4
5
6
IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
7 .

2 EM 9:09

LS TINGS
,

EADOW WOOD LANE, STE. 202
NV 89502

IN AND FOR THE COUNTY OF WASHOE

Case No.: CV07-00341
(Consolidated w/ CvV07-01021)

Plaintiff,
Trial Date: December 8, 2013

Defendants.

T e T WL

15 | AND RELATED MATTERS.

T

17 |§ A,

24

25 || assignee.

26
27
28

into a sales contract with Consolidated Pacific Development for the sale of property in
Reno, Nevada. As part of the sales agreement, lliescu was to receive a credit towards the
purchase price for a new penthouse in the residential condominium project. In order to
facilitate the terms of this transaction, lliescu engaged the law firm of Hale Lane. Despite
the language contained in the contract of sale, it was assigned to another legal entity with

the knowledge and cooperation of the Hale Lane firm as they also represented the

addendums to the contract contemplated that lliescu would work with the architect for

STATEMENT OF FACTS
On July 29, 2005, John lliescu, Jr., et al. (hereinafter referred to as “lliescu”) entered

liescu had knowledge that an architect was to be engaged as one of the

purposes of facilitating his acquisition of a penthouse unit which would then apply towards
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the purchase price. However, the contract of sale with Consolidated Pacific does not
reference the name and address of the architect. 1t only references the use of an architect.
Without the knowledge and consent of lliescu, the purchase contract was assigned to BSC
Investments. BSC Investments engages Fisher Friedman Associates. Mark Steppan is
affiliated with Fisher Friedman Associates.

The first meeting with the architect and the developer (now BSC Investments) was
approximately in September 2005. The terms of the architect's engagement were
controlled by letters of engagement first executed around September / October 2005.
During this time frame, the parties could not agree upon the language of the AlA contract
and the subject contract was not signed until the end of April 2006. Prior to that time, there
were letters of understanding and engagement so that the architect could pursue forward
movement with regard to the project. The architect had no agreement with lliescu nor did
he ever discuss the matter with lliescu or his real estate agent prior to the execution of the
AlA contract in April 2006.

Although the architectural engagement was signed by Mark Steppan, the evidence
with demonstrate that most of the work was performed by Fisher Friedman Associates with
whom Mark Steppan was employed. Steppan recognized that only a Nevada licensed
architect could work on the project. Since the AlA contract had not yet been signed, the
work performed by Fisher Friedman was pursuant to the engagement letters. Fisher
Friedman would bill for the work on an hourly basis and would be paid for the work. In fact,
they were paid approximately $480,000.

Under the AlA contract that was signed, the architect fee was discussed at 5.75%
of the construction cost if the project was built, to wit, $180,000,000. The AIA contract
discussed a twenty percent (20%) fee upon completion of the schematic design phase.
By the time the architect contract was signed, there was already a delinquency in the
billing. After the AIA contract was signed, the architect changed his methodology of billing'
to now reflect a percentage of the twenty percent (20%) of the 5.75% fee even though the

evidence will demonstrate that most of the work done by the architect had already been
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submitted to the governmental agencies several months earlier and the project was not yet
built. Foliowing the signature on the AlA contract, the architect billed in monthly increases
reflecting an increase in the percentage of the twenty percent (20%) of the 5.75% even
through the work load fails to reflect that this accelerated billing amount had been

completed. The lien was filed in November 2006. Shortly before the filing of the lien, the

|| architect billings reflected that the total twenty percent (20%) of the 5.75% was then due

and owing. Steppan’s justification for the lien amount is their argument that they are
entitled to twenty percent (20%) of the 5.75% of the total construction cost for the
compietion of the project since they completed the schematic design phase of the project
even though the contract does not indicate that they have earned that fee.

A reading of the architectural contract does not demonstrate that the architect has
‘earned” a 5.75% fee or any percentage thereof. Article 1.5 of the contract discusses
compensation. Section 1.51 indicates that the architect services shall be computed as
follows:

“5.75% of the total construction costincluding contractors profit

and overhead... The total construction cost of the project will

be evaluated at the completion of the project in order to

determine final payment for basic architectural services. Any

amount over the oariginal estimated total construction cost of

approximately $160,000 shall be paid for architectural services

based upon the agreed upon 5.75% fee. Any amount under

the original estimated total construction cost of approximately

$160,000 shall be credited for architectural services based on

the agreed upon 5.75% fee” ‘
In April 2006, the parties agreed that 5.75% of the total construction cost will be the fee of
the architect if the project were built. The total construction cost has yet to be evaluated.

Albeit, the parties estimated that the total construction cost would be $180 million by
addendum. The parties to the contract are Steppan and BSC Financial, It is not John
fliescu. In fact, the contract specifically provides:

“Nothing contained in this agreement shall create a contractual
l:ie?tlonshm with ... either the owner or architect.” (Section
3.7.5)

H

~ JA1155




e e T Y

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

The owner is defined as BSC Financial. Furthermore, lliescu could never be a party to this
contract and receive its benefits. Revised Paragraph 1.3.7.9 of the contract provided:

“The architect and the owner shall not assign this agreement

without the written consent of the other party or assignment

thereof shall be void.”
The parties also agreed that if the owner chooses not to proceed with the project the fees
of the architect will be paid as they are incurred for entitements. This event took place!
The architect billed the owner as he was incurring fees and the owner was paying the
same. Article 1.5.1 provides:

“In the event that the owner chooses not to proceed with the.

construction of the project, the fees associated with retaining

said entitlements will be paid as incurred in the due course of

the project...”
Although the project never went forward because of financing issues, it is the same as if
the owner choose not to proceed with the construction of the project. By no means is
lliescu acknowledging that it falls into the shoes of the owner under the terms of the
contract but there is a clear provision in the contract addressing the issue of compensation
if the project does not go forward. The evidence will demonstrate that the architect was
paid for the work that they performed.

B. STATEMENT OF ADMITTED FACTS.

See Stipulation filed herewith.

C. ISSUES OF LAW

1. The contract is interpreted by intent and custom.

The primary guidelines in interpreting a contract is the intent of the parties United
States v. Moorman, 338 U.S. 457 (1950). In interpreting a contract, the cardinal rule is to

ascertain the intention of the parties. Victory Investment Corp. v. Muskogee Electric

Traction Co., 150 F.2d 889 (1945). The intention of the parties to a contract governs the
Courtin its interpretation of a contract and in ascertaining the rights and obligations of the
parties to the contract. Van Doren v. Tjader, 1 Nev. 380 { ).

i
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In interpreting the entire contract, the Court is to take into consideration the
circumstances in which the contract was signed. A contract must be interpreted by
considering all of its provisions with reference to the general subject to which they relate
and in light of contemporaneous facts and circumstances so as to arrive at an intention of
the parties at the time that the contract was made. Kennedy v. Schwariz, 13 Nev. 229
(___ ). Another way to state it is that the interpretation of a contract and the ascertaining
of the intention of the parties is to be considered within the frame of reference of the

subject matter, nature, object and purpose of the agreement. Mobile and M.R. Co. v.

Jurey, 111 U.S. 584 (1884). Words contained in a contract are to be interpreted in light of

all the circumstances and the intent and purposes to be achieved by the contract.

Restatement, Contract 2d, §202. In Nevada Ref. Co. v. Newton, 88 Nev. 333 (1972), our
Supreme Court reiterated that the Court must look at the relative position of the parties at
the time the contract was made and consider the object that was to be achieved when the
contract was made. In determining the character of a contract, the Court must weigh all
of its terms and provisions and the reasonable and natural results of the effect of the

language in order to gain a perception of the intent of the parties. Coles v. Summerville,

47 Nev. 306 ( ). In achieving that effect, the Court may look beyond the form in which
the parties have cast their agreement and to the events that existed at the time of the

casting of the agreement. Heryford v, Davis, 102 U.S. 235 (1880). Itis the substance of

the agreement rather than the form which should control the interpretation of the
document. Mutual Assurance Society v. Watts, 1 Wheat (U.S.) 279 {1816). In the case
of Holland v. Rock, 15 Nev. 340 ( ), our Supreme Court indicated that one is not to

disregard the meaning of phrases such as “about” or “more or less”. In interpreting what
was intended by those phrases, the Court is to look at the intention of the parties. The
significance of the ruling is that the Supreme Court felt that those phrases were significant

enough to be considered by the Court in interpreting the context of a contract.

i
i
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The intent of the parties is determined at the time of entering into the contract.

Cedars-Sinai Medical Center v. State Board of Equalization, 162 Cal.App.3d 1182, 208

Cal.Rptr. 837 (1984). In April 2006, the parties sign a contract which is before approval of
the project but after most of the work has been done to secure the approval. At that time,
the parties agreed in Article 1.5.1 as follows:

“In the event that the owner chooses not to proceed with the

construction of the project, the fees associated with retaining

said entitlements will be as incurred in the due course of the

project...”
The evidence will clearly demonstrate that the fees incurred by the developer were paid
as he was billed for the work. There is more significance attached to this language when
the Court considers the fact that this provision of the contract was a specific addendum to

the contract negotiated between the parties.

In Shelton v. Shelton, 119 Nev. 492 (2003), our Supreme Court observed:

“The question of the interpretation of a contract when the facts
are not in dispute is a question of law. A contract is
ambiguous if it is reasonably susceptible to more than one
interpretation. The best approach for interpreting an
ambiguous contract is to delve beyond the express terms and
examine the circumstances surrounding the parties agreement
in order to determine the true mutual intention of the parties.
The examination includes not only the circumstances
surrounding the contract’s execution but also subsequent acts
and declarations of the parties. Aiso, a specific provision will
qualify the meaning of a general provision.” 1d. at Page 497.

A rule of construction in contracts is that special words or provisions contained in
the contract supersede the general provisions contained in the contract: ejusdem generis.
Special provisions in a contract qualify that which is contained as general provisions in a

contract, and the special provisions control. Smoot v. United States, 237 U.S. 38 (1915).

When general words of a contract followed by a description of specific subjects, the
meaning of the general words ordinarily will be presumed to be limited to the enumerations
contained in the special subjects and include only those things contained in the special

subjects. State Farm Fire and Casualty Co. v. Rowland, 143 S.E.2d 193 (1965). When

the parties to an agreement reference a particular matter, those particular matters

-6 -
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supersede the general language of the contract. Where part of a contract is printed and
part of a contract is typed in, the portion that is typed in will control the printed portions of
the contract. The reason greater effect it given to the typed in portion of the contract than
the printed part is that the typed in words are the immediate language and terms selected
by the parties themselves for an expression of their meaning while the printed portion of
the contract is intended only for general use without reference to particular objects or aims
to be achieved. Thomas v. Taggart, 209 U.S. 385 (1908).

The language of the AIA contract does not indicate therein that the architect has
earned a 5.75% fee of $180,000,000. On the contrary, Section 1.5.1 discusses the fee of
the architect to be at 5.75% of the total construction cost. The language clearly indicates
that the fee is based on the “total construction costs”. If there is no construction cost
because the project is not built, then the language of Section 1.5.1 referenced
hereinabove controls. This factoris amplified when the Court reads the Paragraph of 1.5.1
which provides that the 5.75% fee is to be adjusted as the total construction cost is
adjusted.

“5.75% of the total construction cost including contractor's
profit and overhead.... The total construction cost of the
project will be evaluated at the completion of the project...”

The AlA contract provides that the 5.75% compensation advanced by Steppan is
controlled by the cost of the project. It provides alternatives if the Owner chooses not to
proceed. The Nevada Supreme Court observed that a contract is ambiguous if it is
reasonably susceptible to more than one interpretation. Margrave v. Dermody Properties,
110 Nev. 824, 827 (1994).

The evidence will demonstrate that the custom and trade in the industry for
purposes of securing financing is to provide your lender with a completed package
including the AiA contract so that you can include in the loan your architectural fees as well

as your costs to construct. Prior to the signing of the AIA contract, the architect was billing

for his fees. After the signing of the AIA contract, the architect billed based upon an

accelerated percentage every month of the twenty percent (20%) of the schematic design

-7 -
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aspect of the 5.75% of the $180,000,000. Meanwhile, there will be no evidence justifying
this work having been performed after the contract is signed.
Words or words connected with a particular peculiar trade are to be given

significance as that which is called for in the custom in the industry. Moran v. Prather, 23

Wall (U.S.) 492 (1874). Usage or custom in a trade is to be considered in interpreting a
contract when the language is embodied in the contract. Resfatement of Contracts 2d,

§222.
The Supreme Court in Galardi v. Naples, 129 Nev.Adv.Op. 33 (May 2013), observed

that a contract is ambiguous if the terms may reasonably be interpreted in more than one
way. [t also went on to observe custom and practice can be considered by the trial court
in determining whether the contract provisions have an inherent ambiguity. Restatement
of Contracts 2d, §220, Comment D (1981). The Court went on to observe “ambiguity is not
required before evidence of trade usage ... can be used to ascertain or illuminate contract
terms.” Id.

Custom and Usage may be used to establish the terms of a contract. Worrington
v. Empey, 95 Nev. 136, 590 P.2d 1162 (1979). The Supreme Court recognized in Bianchi
v. Maggini, 17 Nev. 322 (1883) that custom in the industry controls the obligations of the

parties.

2. Court’s order granting partial summary judgment addressed the
argument of fair market value of services.

Steppan filed a motion for partial summary judgment on October 21, 2011 asking
the Court to rule that the measuring stick for the services of the architect is controlled by
NRS 108.222(1)(a) as opposed to NRS 108.222(1)(b). Subsection (b) of the statute
discusses value of the lien to be “amount equal to the fair market value of such work”. In
order to eliminate that issue, Steppan filed the motion for partial judgment arguing that the
value of his services is controlled by the fixed fee of the AlA contract not fair market vaiue.
Accordingly, lliescu will present the defense within the parameters of that ruling. In that

same spirit, lliescu will present no legal authorities unless requested by this Court to
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support its argument that a pre-lien notice was required by NRS 108.226(6) given the
Court's indication in arguments on September 9, 2013 that the issue has already been
adjudicated and resolved by Judge Adams.

3. Action to foreclose a lien.

This action is an action to foreclose a lien. Any judgment to foreclose a mechanic's
lien herein will attach to the property for foreclosure. NRS 108.239(10). In an early
Nevada Supreme Court case of Rosina v. Trowbridge, 20 Nev. 105, 17 P. 751 (1888), the

Supreme Court observed that legal title to the property was in the name of the partnership
but the complaint to foreclose the lien was only against some of the partners in the
partnership. Notwithstahding, the foreclosure of the lien could be enforced against those
named Defendants who have an interest in the subject property. Accordingly, any
judgment for foreclosure of the mechanic's lien herein will be a judgment to foreclose
against the subject property.

The evidence will demonstrate that the mechanic’s lien was recorded on November
7,2006. The lien must be recorded within ninety (90) days of the last performance of work.
NRS 108.226. A lien must then be served within thirty (30) days after the recording. NRS
108.227. Lawsuit to foreclose the lien must commence within six () months after the date
on which the lien has been recorded. NRS 108.233. After the conclusion of the case, the
Court can issue a judgment for foreclosure against the property. NRS 108.239. Since the
mechanic’s lien impacts the property described herein, any judgment is to be to that
property.

D. SCHEDULE OF EXHIBITS

A summary schedule of exhibits has been prepared and jointly agreed upon by
counsel.
E. NAME AND ADDRESSES OF WITNESSES

1. John lliescu, Jr., ¢c/o C. Nicholas Pereos, Ltd., 1610 Meadow Wood Lane,
Ste, 202, Reno, NV 89502,
1
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2. Sonnia lliescu, c/o C. Nicholas Pereos, Ltd., 1610 Meadow Wood Lane, Ste,
202, Reno, NV 89502.

3. Karen Dennison, c/o Holland & Hart, 5441 Kietzke Lane, 2™ Floor Reno,
Nevada 89509.

4. R. Craig Howard, c/o Holland & Hart, 5441 Kietzke Lane, 2™ Floor Reno,
Nevada 89509,

5. Richard Johnson, The Johnson Group, 5255 Longley Lane, Reno, Nevada
89511, 10631 Professional Circle, #A, Reno, Nevada 89521.

B. Sam Caniglia, 512 10™ Street, Sacramento, CA 95814

7. John Schneilling, c/o of Gregory Wilson, Esa., 1495 Ridgeview Drive, Suite
120, Reno, NV 89519,

8. Joseph S. Campbell, 2820 Erminia Road, Suite 101, Reno, Nevada 89523.

9. Donald J. Clark, 250 Bell Street, Reno, Nevada 89503.
F. CERTIFICATION

Counsel certifies that discovery has been completed and that they have met and

conferred to discuss settlement.

The undersigned affirms that the foregoing pleading does not contain a social
security number.

DATED this 2~ day of December, 2013, C. NICHOLAS PEREOS, LTD.

LV

~NICHOLAS PEREOS, ESQ.

1610 MEADOW WOOD LANE, #202
RENO, NEVADA 89502

(775) 329-0678

ATTORNEY FOR DEFENDANTS

C:AShared\CLIENTS\liescu\Pleading\Trial. Statement wpd
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CERTIFICATE OF SERVICE BY MAIL

PURSUANT TO NEVADA RULES OF CIVIL PROCEDURE 5 (b), | certify that | am
an employee of C. NICHOLAS PEREOS, LTD., and that on this date, 1 deposited for

mailing at Reno, Nevada, a true copy of the foregoing document addressed to:

Michael Hoy, Esq.
HOY CHRISSINGER KIMMEL P.C.
50 W. Liberty Street, Suite 840
Reno, NV 89501

775/786-8000

Attorney for Mark Steppan

DATED.__\ ) -2-\% m

Sandra Martinez
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Document Code: 4205

Hoy CHRISSINGER & KIMMEL, PC
Michael D. Hoy (NV Bar 2723)

50 West Liberty Street, Suite 840
Reno, Nevada 89501

(775) 786-8000 (operator)
mhoy@nevadalaw.com

Attorneys for: Mark B. Steppan
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In the Second Judicial District Court of the State of Nevada
In and for the County of Washoe

MARK B. STEPPAN,
Plaintiff,
V.

JOHN ILIESCU, JR.; SONNIA SANTEE ILIESCU; JOHN
ILIESCU, JR. and SONNIA SANTEE ILIESCU, as
trustees of the John Iliescu, Jr. and Sonnia
[liescu 1992 Family Trust,

Defendants.

Consolidated Case Nos. CV07-00341 and
CV07-01021

Dept. No. 10
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And Related cross-claims and third-party
claims.
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Mark B. Steppan submits his Trial Statement pursuant to WDCR 5.
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Claimed Facts
1. At all relevant times, John Iliescu, Jr. and Sonnia Iliescu, individually or as

trustees of the John Iliescu, Jr. and Sonnia Iliescu 1992 Family Trust Agreement
(collectively “Iliescu”) owned real property situated in Washoe County, Nevada, assessor
parcel numbers 011-112-03,011-112-06,011-112-07,011-112-12 (the “Property”). The
parcels are more particularly described in a Trial Stipulation to be filed before trial.

2. The Property consists of four adjacent parcels, which are bounded by Island
Avenue on the north and Court Street on the south.

3. [liescu held the Property for investment, and with the intent to market the
property for development. Iliescu engaged real estate broker Richard Johnson (“Johnson”)
to market the property.

4. Before 2005, Iliescu had received proposals to sell the Property to
developers.

5. On or about July 14, 2005, Sam A. Caniglia, a principal in Consolidated Pacific
Development, Inc. (“Consolidated”), sent Johnson a written proposal to buy the Property
from Iliescu. [Exhibits 66, 67].

6. Following further negotiations, on or about August 3, 2005, Consolidated and
[liescu signed a Land Purchase Agreement. [Exhibit 68] Atthe same time, the parties
signed Addendum No. 1 [Exhibit 69] and Addendum No. 2 [Exhibit 70] to the Land
Purchase Agreement.

7. Addendum No. 2 to the Land Purchase Agreement provides,

Both parties agree that the Land Purchase Agreement needs to be fine

tuned [sic] as to the specifics of the intended agreement before its

finalization, and that legal clarification and documentation to achieve the
full intent of both parties is spelled out. This shall be accomplished as

Trial Statement
Page 1 of 29
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soon as possible within the time constraints of the Buyer, Seller, and legal
counsel of both parties.

8. Pursuant to Addendum No. 2 to the Land Purchase Agreement, Hale Lane
Peek Dennison & Howard (“Hale Lane”) was engaged to review the Land Purchase
Agreement, interview the parties, and draft another addendum to complete the parties’
contract. Karen Dennison performed this work, and drafted Addendum No. 3 to Land
Purchase Agreement. [Exhibit 71]

9. The Land Purchase Agreement, as modified by Addenda Nos. 1, 2, and 3
provided for a purchase price consisting of $7,500,000 cash at closing plus (a) a $2,200,000
credit towards a penthouse condominium selected by Iliescu after construction drawings
are completed, (b) an easement for four parking spaces for personal use, (c) 500 square
feet of storage space, and (d) an easement for fifty-one contiguous, ground-level parking
spaces for lliescu to use for the development and operation of Iliescu’s adjacent medical
building, which Iliescu intended to convert to a restaurant or other commercial operation.

10. The Land Purchase Agreement, as modified by Addenda Nos. 1, 2, and 3
provided that closing would be delayed while Consolidated sought development
entitlements, and that Iliescu would receive non-refundable deposits during this period.

The deposits were as follows:

INILIAL AEPOSIL ... $25,000.00
Within 30 days from August 3, 2005 ........cooeiiiiiiiiiiiiiieeeeeeiinn $75,000.00
Within 90 days from August 3, 2005 ...........ccoeeveeiiiiiiiiiiiiiiieneee, $100,000.00
Within 150 days from August 3, 2005 ...........cceoeeeiiiiiiiiiniiiiiiineee, $100,000.00
Within 210 days from August 3, 2005 ...........ccooeeeiiiiiiiiiiiiiiiiieeee, $100,000.00
Within 270 days from August 3, 2005 ...........ccoooeviiiiiiiiiiiiiiiiieeee, $100,000.00
Total advance AEPOSILS ......uuvriiiiiiiiiiiiiieieee e $500,000.00
Balance at CloSe Of €SCIOW ..........ueiiiiiiiiiiiiieiiieeeeee $7,000,000.00
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11.

Addendum No. 3 specifically contemplated that, prior to close of escrow and

transfer of title, the Property might be encumbered by mechanics liens. The parties agreed:

Buyer agrees to keep the Property free from all liens and to indemnify,

defend and hold harmless Seller, and its successors and assigns, from
any against any and all claims, actions, losses, liabilities, damages, costs
and expenses (including, but not limited to, attorneys’ fees, charges and
disbursements) incurred, suffered by, or claimed against Seller by
reason of any work performed with respect to the Property at the

instance or request of Buyer or any damage to the Property or injury to

persons caused by Buyer and/or its agents, employees or contractors
arising out of or in any way connection with their entry upon the Property
and/or the performance of any inspections, tests or other activities
thereon. Buyer’s obligations under this paragraph shall survive the
Closing or termination of the Agreement.

Addendum No. 3 [Exhibit 71], page 2, 1 5 (emphasis added).

12.

At all times relevant to this litigation, Mark B. Steppan, AIA (“Steppan”) was

licensed by the State of Nevada as a Registered Architect.

13.

In 1979, the University of California (Berkeley) conferred upon Steppan a

bachelor of arts degree in architecture. Following examinations and practical work in the

profession, Steppan was first registered as an architect in approximately 1987.

14.

Steppan began working for Fisher Friedman Associates (“FFA”) during

college, worked full time for FFA in January 1980, and continued to work for FFA at all

times relevant to this case. Steppan was an executive vice president of FFA, and had

management duties as well as professional architecture duties.

15.

As of October 1, 2005, Rodney Friedman, FAIA, was the most senior architect

at FFA. Steppan was the second most senior architect employed by FFA.

16.

In October, 2005, Consolidated approached FFA to discuss a multi-use

development for the Property in Reno.
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17.  Following some preliminary negotiations, on October 25, 2005, Steppan sent
a proposal to Consolidated proposing to perform the design work for a fee of 5.75 percent
of the estimated construction cost. [Exhibit 9] At the time of the October 25, 2005
proposal, the parties did not have a budget for anticipated construction costs.

18.  Itis ordinary and customary in architecture to specify a fee based upon a
percentage of construction costs.

19.  Steppan’s October 25, 2005 proposal letter also proposed using an American
Institute of Architects (“AIA”) standard form B141 as the basis for a design contract for the
proposed project. Thus, Exhibit 9 includes the transmittal of this standard form.

20.  The scope of the proposed project was much too large to be designed and
coordinated by a single individual. Consolidated, Steppan, and FFA discussed, understood,
and agreed that Steppan (as a Nevada registered architect) would maintain “direct
supervision” and “responsible control” of the design process, and that FFA (an architecture
firm in which Steppan was an officer and employee) would be a design consultant
responsible for much of the design work.

21. After Steppan sent the October 25, 2005 proposal letter to Consolidated,
Consolidated submitted the B141 form to Hale Lane for review. A Hale Lane lawyer named
Sarah Class identified areas of concern to Consolidated in several written memoranda
dated in November, 2005. [Exhibits 10, 11, 12] Consolidated shared these concerns with
Steppan, who responded in writing on December 20, 2005. [Exhibit 13]

22.  After December 20, 2005, Consolidated and Steppan continued to discuss
several concerns about the form of the design contract. They started drafting an addendum

to make changes to the standard AIA form. In a March 24, 2006 letter, Steppan wrote that
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Steppan would “Implement the minor agreed to Addendum 1 Agreement items and
investigate the three items pending resolution for consequential damages, successors and
assigns and termination expenses.” [Exhibit 17]

23. Effective October 31, 2005, BSC Financial, LLC c/o Consolidated Pacific
Development (“Developer”) and Steppan entered into a Standard Form of Agreement
Between Owner and Architect (“Design Agreement”). [Exhibit 6]. The signatures on the
Design Agreement are not dated.

24.  Onor about April 21, 2006, Developer and Steppan signed Addendum No. 1
to the Design Agreement. [Exhibit 7]

25.  While the Design Agreement was under review by Hale Lane, on December
14,2005 Consolidated and Iliescu signed a letter acknowledging Hale Lane’s joint
representation of Consolidated and Iliescu, and waiving the conflict of interest. [Exhibit 8].

26.  Before Consolidated and Iliescu signed the waiver of conflict letter, Hale Lane
knew that Consolidated/Developer had engaged Steppan to provide design services with
respect to the Property, and that those design services could result in a lien on the
Property.

27. When Consolidated entered into the Land Purchase Agreement with Iliescu,
the Property was endowed with zoning favorable to high-rise development. That zoning
was about to expire in early 2006. It was therefore important to submit applications to the
City of Reno for development entitlements before the current zoning expired.

28.  Steppan and FFA started work on the design before Developer and Steppan
signed the form Design Agreement. The design work commenced under a letter agreement

dated November 15, 2005. [Exhibit 14]. While the formal Design Agreement was under
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review by Hale Lane, Steppan issued three Design Services Continuation Letters on
December 14, 2005 [Exhibit 15], February 7, 2006 [Exhibit 16], and March 24, 2006
[Exhibit 17]. These letters were designed to confirm that Steppan and FFA were
authorized to continue performing work on a design for the Property.

29. Pursuant to the November 15, 2005 Architectural Design Services
Agreement, Steppan and FFA invoiced for services provided based on hourly rates. These
invoices show project identification as 0515-01. [Exhibit 24]

30.  After Developer and Steppan signed the Design Agreement, which specifies a
fee expressed as a percentage of the estimated and actual construction costs, with progress
payments based on a percentage of completion of certain phases of the design work,
Steppan and FFA began invoicing for the work on a percentage of completion basis per the
Design Agreement. [Exhibit 25]. The invoices provided a credit back to Developer for
payments received based on the earlier invoices for hourly billing.

31.  Steppan and FFA also performed work that was in addition to the work
specified in the Design Agreement. This work was performed at the Developer’s direction
and with the Developer’s approval, and pursuant to written letter agreements. These letter
agreements authorized work for building massing models [Exhibit 19], study of parking for
the adjacent church [Exhibit 20], studies to answer questions posed by the City of Reno
Planning Commission staff [Exhibit 21] and to create a video fly-through of a computerized
rendering of downtown Reno buildings, streets, geologic features, and the improvements
proposed for the Property. [Exhibit 22]

32.  Work for each classification of additional work was billed separately, on an

hourly basis. [Exhibits 27-30].
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33.  Pursuant to both the Design Agreement and the November 15, 2005 letter
agreement, Steppan and FFA also billed for reimbursable expenses. [Exhibit 26]

34.  The Developer hired a civil engineering and planning firm called Wood
Rodgers to prepare applications to the City of Reno to obtain development entitlements for
the Property. David Snelgrove was an employee of Wood Rodgers, and coordinated much
of the applications, meetings with the City of Reno staff, and with Steppan and FFA.

35.  The Developer also hired Solaegui Engineers, Ltd. to provide a Traffic Analysis
for the proposed project. [Exhibits 114, 115, 117]

36.  The Developer also hired Pezzonella Associates, Inc. to provide a
geotechnical engineering report on the Property.

37.  OnJanuary 17,2006, Consolidated submitted a “Special Use Permit
Application” to the City of Reno. [Exhibit 35] The Special Use Permit Application includes
elevations, site plans, floor plans, and other designs by Steppan and FFA.

38.  The Special Use Permit Application includes the following affidavit signed by
John Iliescu, Jr. and Sonnia Iliescu: “I am an owner of property/authorized agent involved
in this petition and that I authorize Sam Caniglia to request development related
applications on my property.” [Exhibit 35, page STEPPAN 2368, 2369]

39.  On February 7, 2006, Consolidated submitted a “Tentative Map & Special Use
Permit Application” to the City of Reno. [Exhibit 36] This application superseded the
January 17, 2006 application. The Special Use Permit Application includes elevations, site
plans, floor plans, and other designs by Steppan and FFA.

40.  The Tentative Map Application includes the following affidavit signed by John

[liescu, Jr. and Sonnia Iliescu: “I am an owner of property/authorized agent involved in this
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petition and that I authorize Sam Caniglia of Consolidated Pacific Development to
request development related applications on my property.” [Exhibit 36, page STEPPAN
2521, 2522]

41.  After the February 7, 2006 Tentative Map Application, Consolidated changed
the design of the proposed project, and compiled an amended application. [Exhibit 37].
Originally, the Developer proposed a project with 390 residential units, 550 parking spaces,
and office and commercial space. In the February 7, 2006 Tentative Map Application, the
Developer proposed 394 residential units and 550 parking spaces. In the subsequent
amendments, the Developer proposed 499 residential units and 824 parking spaces.

472. In order to increase the number of residential units from 390 to 499, the
Developer did not change the footprint or height of the proposed improvements. Instead,
the Developer changed the mix of the type of units, substituting more studio and one-
bedroom units for two- and three-bedroom units. This also increased the statutory parking
requirements, which required the Developer and Steppan/FFA to redesign the parking
garage to include car lifts.

43.  On or about May 15, 2006, the Developer submitted a Revised Tentative Map.
[Exhibit 38] This revised tentative map shows 499 residential units. Although the Revised
Tentative Map is printed on Wood Rodgers plan sheets, all of the architectural design was
created by Steppan and FFA. The sheets for the grading and utility plans are signed and
sealed by Steven P. Strickland, a professional engineer employed by Wood Rodgers.

44.  Steppan and other FFA employees attended meetings with City of Reno staff,
Reno neighborhood advisory boards, the Reno Planning Commission, and the Reno City

Council to explain and promote the design for the Property. Steppan and FFA also
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prepared numerous renderings, computer models, a Powerpoint presentation [Exhibits 40,
41], a video fly-through [Exhibit 42], shadow studies [Exhibits 54, 55] and other
presentation materials. These presentation materials were well-received by the City of
Reno and the community, and materially contributed to approval of the application for a
tentative map for the Property.

45.  John Iliescuy, Jr. and Richard Johnson also attended neighborhood advisory
board meetings and meetings of the Reno Planning Commission and Reno City Council.
They both knew that Steppan and FFA were providing architectural design services and
presentation services in aid of the application for development entitlements.

46.  On October 4, 2006, the Reno Planning Commission recommended approval
of the special use permit and tentative map for the Property. [Exhibit 47]

47. On November 15, 2006, the Reno City Council upheld the recommendation of
the Planning Commission, and approved the special use permit and tentative map for the
Property. [Exhibit 48]

48.  JohnIliescu, Jr. and Richard Johnson both attended the November 15, 2006
Reno City Council meeting with Rodney Friedman of FFA, as well as subsequent party to
celebrate the City Council’s approval of the Special Use Permit and Tentative Map.

49.  The Design Agreement (a) specifies a fee equal to 5.75 percent of the
estimated construction costs and (b) states that the estimated construction costs are $180
million. Therefore, the total fee (subject to reconciliation for actual construction costs) is

$10,350,000.
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50. The Design Agreement allocates 20 percent of the fee to the Schematic
Design phase of the work. The Design Agreement defines the Schematic Design to include
City of Reno entitlements.

51.  Steppan and FFA made progress on the Schematic Design starting in 2005.
Starting May 18, 2006, Steppan and FFA invoiced for progress on the Schematic Design

phase as follows:

May 18, 2006 23.25% $481,275
June 20, 2006 23.25% $481,275
July 19, 2005 28.10% $581,670
August 23, 2006 44.63% $923,841
September 21, 2006 61.16% $1,266,012
October 25, 2006 77.69% $1,608,183
November 21, 2006 100.00% $2,070,000

52.  Asaresult of the grant of the Tentative Map application on November 15,
2006, the Schematic Design was 100 percent complete.

53.  Steppan and FFA received no objections to the progress billings for
Schematic Design.

54.  Asaresult of the City of Reno entitlements, the Property value was
immediately enhanced. In fact, on February 23, 2007, appraiser William G. Kimmel
appraised the Property with the entitlements at $30 million. [Exhibit 93]

55.  Iliescu understood that the Property value was enhanced because of the
entitlements approved by the City of Reno. Iliescu applied to the City of Reno to extend the
entitlements by delaying the deadline for recordation of a final subdivision map. The initial
application [Exhibit 49] was approved on November 24, 2008 [Exhibit 50], extending the
filing deadline to 2010. The second application [Exhibit 51] was granted on October 13,

2010 [Exhibit 53], extending the filing deadline by one more year.
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56.  While the Tentative Map & Special Use Permit Application was pending with
the City of Reno, on or about September 18, 2006, Consolidated and Iliescu executed
Addendum No. 4 to the Land Purchase Agreement. [Exhibit 72] In Addendum No. 4, the
parties agreed to a $376,000 “Additional Extension Deposit” to be paid $365,000 to Iliescu
and $11,000 to Johnson to extend the closing date to April 25, 2007.

57. On November 7, 2006, Steppan recorded a Notice and Claim of Lien as
Document No. 3460499. [Exhibit 1]

58.  The Notice and Claim of Lien was served on Iliescu within 30 days. NRS
108.227(1).

59. InApril, 2007, lliescu, Consolidated, and other parties prepared to close
escrow on the Land Purchase Agreement. The original buyer, Consolidated, assigned its
rights under the Land Purchase Agreement to its affiliate, BSC Investments, LLC. [Exhibit
88]. BSC Investments, LLC (“BSC”) then entered into a Purchase and Sale Agreement and
Joint Escrow Instructions to sell the Property, along with the development entitlements, to
a new company called Wingfield Towers, LLC (“Wingfield”). [Exhibit 82].

60.  Under the Iliescu - Consolidated Land Purchase Agreement, as modified by
Addenda Nos. 1 through 4, the purchase price to be paid to Iliescu was $7,878,000. Exhibit
72] Under the BSC - Wingfield Purchase and Sale Agreement, the purchase price to be paid
to BSC Investments was $24,282,000. [Exhibit 82] The parties, Hale Lane, First Centennial
Title Company, and Ticor Title of Nevada, Inc. prepared for a “double closing” so that
proceeds from the BSC-Wingfield transaction would be paid into the Iliescu-Consolidated

escrow to effectuate the transfer of the Property title.
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61. As part of the preparation for close of escrow, First Centennial Title sent
Steppan’s attorney a request for a payoff of the Mechanic’s Lien: “I have been instructed to
pay your demand for the Claim of Lien filed 11/7/06 as document No. 3460499, Washoe
County Nevada Official Records involving property owned by John Iliescu, et al for work
performed for DeCal Homes, or one of their subsidiaries.... We ask that you complete and
sign the requested information below, and sign and have notarized the Lien Release
enclosed.” Exhibit 89. Asrequested, Steppan signed and returned the payoff demand.
[Exhibit 99] As requested, Steppan’s counsel signed and tendered a Discharge or Release of
Notice of Lien to escrow. [Exhibit 106]

62.  The April 2007 “double escrow” never closed. Although the parties had
signed deeds, memoranda, and releases [Exhibits 105-108] the documents were never
recorded, title never transferred, and funds were never disbursed per the estimated closing
statements. [Exhibit 104]

63.  After the April 2007 “double escrow” failed, Steppan recorded an Amended
Notice and Claim of Lien on May 3, 2007 as document 3528313, official records of the
Washoe County Recorder. [Exhibit 2] The original lien amount was $1,783,548.85. The
amended lien amount was increased to $1,939,347.51 to include accrued interest.

64.  Even though the April 2007 transaction never closed, by September 25, 2007
Iliescu had received at least $1,176,000 in non-refundable deposits under the Land
Purchase Agreement as amended. [Exhibit 102]

65. Effective December 2, 2007, Illiescu and Consolidated entered into Addendum
No. 5 to the Land Purchase Agreement. [Exhibit 73] Under Addendum No. 5, Iliescu

agreed to extend close of escrow to December 12, 2007 in consideration of a price
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accretion of $100,000, with the immediate transfer of $100,000 in water rights. Addendum
No. 5 also increased Iliescu’s credit towards a penthouse condominium from $2,200,000 to
$3,000,000.

66. On November 8, 2013, Steppan recorded a Second Amended Notice and
Claim of Lien. [Exhibit 3] The corrected lien seeks $1,755,229.99 in principal. Through

December 9, 2013, Steppan seeks $2,243,638.83 in accrued interest. [Exhibit 5]

Admitted or Undisputed Facts

Through counsel, the parties have filed a separate trial stipulation setting forth

agreed facts.
Memorandum of Legal Points and Authorities

1. Introduction

This trial follows an evidentiary hearing and several motions for partial summary
judgment. At the outset of the case, Iliescu argued that Steppan failed to perfect the
mechanics lien because he did not give a pre-lien notice. This Court disagreed, ruling that
[liescu had actual knowledge that Steppan and FFA were performing architectural services,
so that no pre-lien notice was required under Fondren v. K/L Complex, Ltd., 106 Nev. 705,
800 P.2d 719 (1990). Order, June 22, 2009. This Court further held that, pursuant to NRS
108.222(1), Steppan’s mechanics lien “secures the fixed fee specified in Lien Claimant’s
written contract.” Order, May 5, 2013. Therefore, Plaintiff Steppan contends that the only
issue remaining for trial is the computation of the principal and interest due pursuant to
Steppan’s written contract.

[liescu does not share Steppan’s vision of the scope of this trial. Iliescu has signaled

an intention to re-litigate issues that are already decided. For example, lliescu continues to
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protest that, while Iliescu was aware that some design professionals were involved with the
development entitlements for the Property, lliescu was not aware of the particular
architects involved. Iliescu has recently developed a new theory that Steppan’s right to
receive a fee for design work was somehow contingent on actual construction of the
improvements designed. Iliescu further argues that the lien claimant can only recover up
to the liquidation value of the Property, and cannot obtain a personal judgment against the

landowner. These legal issues are discussed below.

2. Statutory mechanics lien procedure

NRS 108.239 sets forth procedures for actions to foreclose mechanics liens. The
Court must determine the amount of the lien, then “cause the property to be sold in
satisfaction of liens and the costs of sale...” NRS 108.239(10). The statute further
prescribes that a judgment creditor may cause the property to be sold in the same manner
provided for sales of real property pursuant to writs of execution. Id. Exhibit 1 to this Trial
Statement is a proposed form of judgment to comply with this statute.

If the proceeds from the sale exceed the amount of the judgment, the surplus is paid
to the property owner. NRS 108.239(11). If the proceeds from the sale do not satisfy the
amount of the judgment, then the judgment creditor is entitled to personal judgment
against the property owner for the deficiency (or “residue”) if the property owner has been
personally summoned or appeared in the action. NRS 108.239(12). Steppan therefore
contends that the Court should order a sale of the Property. If the net sale proceeds are
less than the monetary amount of the judgment, Steppan must then apply to the Court for a

personal judgment against Iliescu.
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3. Amount of the lien

The amount of the lien is comprised of these components: (a) the principal amount
[determined under NRS 108.222], (b) prejudgment interest [NRS 108.237(2)], (c) the cost
of preparing and recording the notice of lien [NRS 108.237(1)], (d) “the costs of the
proceedings, including without limitation, reasonable attorney’s fees, the costs for
representation of the lien claimant in the proceedings” [NRS 108.237(1)], and (e) “any
other amounts as the court may find to be justly due and owing to the lien claimant” [NRS

108.237(1). Each of these elements is further described below:

A. Principal: The Design Agreement clearly provides that the Architect
has earned a fee based on the progress of the work, and clearly
allocates 20 percent of the total fee to the Schematic Design phase.

Under NRS 108.222(1)(a), if the lien claimant agreed “by contract or otherwise,
upon a specific price or method for determining a specific price for some or all of the work”
then the principal amount of the lien is the unpaid agreed price. This Court previously held
that Steppan’s mechanics lien secures the unpaid balance due under the Design Agreement,
which specifies a fee based upon a percentage of the estimated construction cost.

[liescu contends that the Design Agreement makes Steppan’s fee contingent on

actual construction of the designed improvements. This legal argument is debunked below.

Trial Statement
Page 15 of 29

JA1182




Hoy | CHRISSINGER | KIMMEL

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

In addition to the Design Agreement fee, Steppan is also entitled to recover (a) the
amount of reimbursable expenses as specified in the Design Agreement and (b) hourly fees
for additional work that fell outside the scope of the Design Agreement. According to the
Design Agreement, page 10, § 1.5.4 [Exhibit 6, STEPPAN 7507] and the November 15, 2005
stop-gap letter agreement [Exhibit 14] reimbursable expenses are to be repaid with a 15
percent mark-up. Fees for work outside the scope of the Design Agreement are based on
agreed hourly rates. Design Agreement, page 10, 8 1.5.2 [Exhibit 6, STEPPAN 7507];

additional work letters [Exhibits 19-22].

B. Prejudgment interest

Under NRS 108.237(2) controls the computation of prejudgment interest to include

the lien. Interest is calculated based upon:

(a) The rate of interest agreed upon in the lien claimant’s contract; or

(b) If a rate of interest is not provided in the lien claimant’s contract, interest
at a rate equal to the prime rate at the largest bank in Nevada, as ascertained
by the Commissioner of Financial Institutions, on January 1 or July 1, as the
case may be, immediately preceding the date of judgment, plus 4 percent, on
the amount of the lien found payable. The rate of interest must be adjusted
accordingly on each January 1 and July 1 thereafter until the amount of the
lien is paid.

Interest is payable from the date on which the payment is found to have been
due, as determined by the court.
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The Design Agreement provides that unpaid invoices accrue interest, beginning 30 days
after the invoice, at the rate of “1 & %2 % monthly.” Design Agreement, page 10, §1.5.8
[Exhibit 6, STEPPAN 7507]. Arguably, the interest is compounded monthly. To simplify the
interest computation, Steppan claims simple interest on the Design Agreement fees at 18
percent per annum. For reimbursable expenses, Steppan claims interest based on the legal
rate of interest specified in NRS 108.237(2)(b). The prejudgment interest computation

through December 9, 2013 is set forth in Exhibit 5.

C. Attorney fees and costs

Alien claimant is entitled to recover attorney fees to prepare and record the lien, as
well as all of the fees incurred to represent the lien claimant in the foreclosure proceeding.
NRS 108.237(1). The lien claimant is also entitled to recover the costs of the suit. Because
the recoverable attorney fees and costs will continue to accrue through trial, Steppan will

present costs and attorney fees by post-trial motion.

4. The Design Agreement does not make payment of the architect’s
fee contingent on construction of the improvements on the
Property.

The Design Agreement [Exhibit 6] provides for the architect’s compensation in
Article 1.5.

§15.1 For the Architect’s services as described under Article 1.4,
compensation shall be computed as follows:

5.75% of the total construction cost including contractors profit and
overhead. Compensation will be billed monthly as a percentage complete
of each phase with the following assumptions: SD 20%, DD 22%, CD
40%, Bid/Negotiate 1% and CA 17%.

The Total Construction Cost of the project will be evaluated at the
completion of the project in order to determine final payment for basic
architectural services. Any amount over the original estimated Total
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Construction Cost of approximately $160,000,000 shall be paid for
architectural services based on the agreed upon 5.75% fee. Any amount
under the original estimated Total Construction Cost of approximately
$160,000,000 shall be credited for architectural services based on the
agreed upon 5.75% fee....

Exhibit 6, page 9 [STEPPAN-007506]. By Addendum No. 1, the parties increased the
estimated Total Construction Cost from $160 million to $180 million. Exhibit 7, [STEPPAN-
007520]. The Addendum also clarifies that the abbreviations used in § 1.5 mean
Schematic Design, Design Development, Construction Documents, and Construction
Administration. Exhibit 7, § 1.5 [STEPPAN-007521].1

The mechanics of this compensation scheme are clear: the Architect is entitled to
bill monthly for progress under each phase. Twenty percent of the overall fee is allocated
to Schematic Design. Therefore, completion of 50% of the Schematic Design phase entitles
the Architect to 10% of the overall fee (50% x 20% x Fee). Under the Design Contract,
once the construction is complete, the Architect’s fee is increased or decreased based on a
difference between the cost estimates and the actual costs experienced. This reconciliation
is made in the Architect’s final payment.

[liescu argues that the Design Agreement makes the architect’s right to collect any
part of the progress billing contingent upon completion of construction. The plain language
of the Design Agreement demonstrates the fallacy of this interpretation. The Design
Agreement specifies,

81.3.8.6 In the event of termination not the fault of the Architect, the
Architect shall be compensated for services performed prior to

1 These phases of work are described in detail in Article 2.4 of the Design Agreement.
Addendum No. 1 references the American Institute of Architect’s Handbook of
Professional Practice to further define the work required under each p7521]hase.
Addendum No. 1, § 1.5.
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termination, together with Reimbursable Expenses then due and all
Termination Expenses as defined in Section 1.3.8.7.

81.3.8.7 Termination Expenses are in addition to compensation for the
services of the Agreement and include expenses directly attributable to
termination for which the Architect is not otherwise compensated, plus an
amount for the Architect’s anticipated profit on the value of the services
not performed by the Architect.

Exhibit 6, page 8 [STEPPAN7505].2 Clearly the Architect is entitled to be paid for work
performed before termination of the contract, even if the designed improvements are never
constructed. Further, in Addendum No. 1, the parties specifically provided for the
possibility that the development would not be built, providing that the Architect is to
receive the portion of fixed fee allocated to the work performed, whether or not the
improvements are ever built:

In the event that Owner chooses not to proceed with the construction of

the project, the fees associated with retaining said entitlements will be

paid as incurred in the due course of the project and will be applied to

aforementioned budgets as defined in the architects scope of work and
estimated value.

Exhibit 7, 8§ 1.5.9.

[liescu’s proposed construction of the Design Agreement is contrary to the plain
language used by the parties and vetted by Hale Lane, joint legal counsel for both
Developer and lliescu. If the parties had intended Iliescu’s result, they could have easily
provided that the architect would not receive any fee unless and until the project was

completely constructed.

2 Steppan does not seek lost profits in this case, only the contract-specified fees for
the Schematic Design work and the additional work invoiced on an hourly basis.
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5.  When a contract is unambiguous, the Court must give effect to the
language used by the parties and eschew “construing” the contract
based on custom or surrounding circumstances.

In order to shoehorn its interpretation of the Design Agreement into this case,
Iliescu cites many cannons of contract construction. However, the rules of contract
interpretation are only useful when contracting parties have created an ambiguous
contract.

Under the parol evidence rule, the Court may not rely upon extrinsic evidence to
interpret a contract unless the contract contains ambiguities. Margrave v. Dermody
Properties, Inc., 110 Nev. 824, 829, 878 P.2d 291, 294 (1994). The surrounding
circumstances are relevant only when the meaning is not clear from the contract itself. See
NGA #2 Ltd. Liab. Co. v. Rains, 113 Nev. 1151, 1158, 946 P.2d 163, 167 (1997). A contractis
ambiguous only if it is reasonably susceptible to more than one interpretation. Agricultural
Aviation v. Clark County Board of Commissioners, 106 Nev. 396, 398, 794 P.2d 710, 712
(1990).

The Design Agreement is certainly not ambiguous, and is not susceptible to the
interpretation proposed by Iliescu. The contract clearly provides that the architect will be
paid for the progress towards Schematic Design, whether or not the improvements are

ever constructed.

6. The Court should refuse the proposed “industry custom” evidence
proposed by Iliescu.

[liescu does not merely propose an interpretation of the Design Agreement, but
further asserts that the “industry custom” is that a developer typically would not commit to

pay a fee based on the percentage of the anticipated construction costs until the developer
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had arranged construction financing. This proposed evidence of industry custom would
directly contradict the express terms to which Steppan and Consolidated agreed.

[liescu has not identified a witness to testify that Consolidated did not intend to pay
Steppan unless the improvements were built. On the other hand, it is undisputed that
Steppan and FFA billed for percentage completion of Schematic Design, that there was no
objection to the invoices, and that the parties intended to pay Steppan the entire lien

amount through the April 2007 escrow.

7. lliescu’s interpretation of the Design Agreement is unreasonable
and inconsistent with the parties’ conduct.

Steppan contends that the Design Agreement is unambiguous, and therefore not
subject to interpretation. If the Court finds room for interpretation, it must prefer a
reasonable interpretation: “An interpretation which results in a fair and reasonable
contract is preferable to one that results in a harsh and unreasonable contract.” Dickenson
v. State, Department of Wildlife, 110 Nev. 934,937,877 P.2d 1059, 1061 (1994). It would
be unreasonable and harsh to interpret the Design Agreement to make payment of the
design fees contingent upon construction of the improvements. The architect’s first task
was to develop a Schematic Design in support of an application to obtain development
entitlements. Steppan and FFA achieved this goal. Steppan and FFA had no control over
project financing or the decision to proceed with construction or abandon that process.

If the Design Agreement is ambiguous, the Court may also consider the parties’ post-

contract conduct:

The best approach for interpreting an ambiguous contract is to delve beyond
its express terms and “examine the circumstances surrounding the parties'
agreement in order to determine the true mutual intentions of the parties.”
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This examination includes not only the circumstances surrounding the
contract's execution, but also subsequent acts and declarations of the parties.

Shelton v. Shelton, 119 Nev. 492, 497,78 P.3d 507, 510 (2003)(footnotes omitted; emphasis

added). Here, the Developer never objected to the lien claimant’s invoices. When Iliescu

was about to close escrow in April, 2007, the parties indicated that Steppan’s lien would be
paid. See Exhibits 98, 99, 106. There was no hint that Steppan would need to wait for

construction of the improvements before payment was forthcoming.

8. Richard Johnson’s knowledge is imputed to his principal, lliescu.

An agent’s knowledge is imputed to the principal:

An agent’s knowledge of matters within the scope of his or her authority is
imputed to the principal because it is presumed that such knowledge will be
disclosed to the principal for the principal’s protection or guidance. In other
words, principals are presumed to have knowledge of all acts done and
declarations made by and to their agents when acting in relation to the
subject matter of the agency and within the scope of an actual or apparent
authority conferred.

3 C.J.S. Agency § 547. lliescu engaged Richard Johnson as a real estate broker to market the
Property (and other land owned by Iliescu). Mr. Johnson dealt with the various developer
entities and individuals involved in the purchase of the Property. Johnson was involved in
the effort to obtain development entitlements for the Property. Mr. Johnson was,
effectively, lliescu’s eyes, ears, and mouth for many dealings that are germane to this

lawsuit. Therefore, Mr. Johnson’s knowledge must be imputed to Iliescu.

9. Hale Lane’s knowledge is imputed to its clients, including Iliescu.
The attorney-client relationship is likewise a agent-principal relationship so that the
attorney’s knowledge is imputed to the client. Atkesonv. T & K Lands, LLC, 258 Or.App. 373,

309 P.3d 188 (2013); Fitzgerald v. State ex rel. Adamson, 987 SW.2d 534 (Mo.App. 1999).

Trial Statement
Page 22 of 29

JA1189




Hoy | CHRISSINGER | KIMMEL

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Further, “It has long been recognized that knowledge obtained by one member of a firm of
lawyers is imputed to all the other members.” Frazier v. Superior Court, 97 Cal. App. 4th 23,
30, 118 Cal. Rptr. 2d 129, 134 (2002). Additionally, the attorney’s acts and omissions
within the scope of the agency are regarded as the client’s acts or omissions. Green v.
Midland Mortgage Company, 342 S.W.3d 686, 691 (Tex.App. 2011).

Hale Lane represented both Iliescu and the Developer with respect to the Property.
See Exhibit 8 (December 14, 2005 waiver of conflict letter) and Exhibit 77 (January 17,
2007 waiver of conflict letter). Hale Lane drafted Addendum No. 3 to the Land Purchase
Agreement, which included an indemnity against mechanics liens to protect Iliescu. Exhibit
71. Hale Lane studied the architectural design agreement proposed by Steppan, and made
recommendations to Developer. Exhibits 10, 11, 12. Hale Lane drafted the December 8,
2006 Indemnity Agreement to protect Iliescu against Steppan’s lien. Exhibit 76. Hale Lane
knew that the Developer engaged Steppan to provide architectural design to win

development entitlements for the Property, and that knowledge is imputed to Iliescu.

10. By statute, the Developer is Iliescu’s agent.

NRS 108.22104 provides:

“Agent of the owner” means every architect, builder, contractor, engineer,
geologist, land surveyor, lessee, miner, subcontractor or other person having
charge or control of the property, improvement or work of improvement of
the owner, or any part thereof.

The Land Purchase Agreement confers upon Consolidated Pacific Development, Inc. the
right to seek development entitlements for the Property. See Addendum No. 3,7
[Exhibit 71]. Further, Iliescu expressly authorized Sam Caniglia, a principal owner of

Consolidated Pacific Development, to apply for development entitlements on behalf of
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the Property owners. [Exhibits 35, 36] Thus, Consolidated fits squarely within the
definition of “Agent of the Owner.”

Sam Caniglia is also the individual who signed the Design Agreement [Exhibit 6],
Addendum No. 1 to the Design Agreement [Exhibit 7], and the letter agreements for
additional work [Exhibits 19, 20, and 21]. Therefore, for purposes of the lien statute, Mr.
Caniglia and Consolidated are “agents of the owner.” Caniglia’s knowledge is imputed
to lliescu, and Caniglia’s action to engage Steppan to provide design services is binding

on lliescu.

11. Developer and Steppan are competent to fix the effective date of
their contract.

[liescu contends that the Design Agreement was signed on or about April 21, 2006,
and therefore could not control the architect’s compensation for work performed before
that signing. But the Design Agreement specifies that the effective date is October 31, 2005.
All of the evidence is that signing the Design Agreement was delayed by the lawyers’
review, and that the contracting parties always understood that the design fee would be
5.75 percent of the estimated construction cost.

The Court must enforce the effective date selected by the contracting parties:

We reiterate the long-standing observation of our courts that the date of
execution of a contract is not necessarily the date of the contract. “[I]tis
elementary that ordinarily a contract speaks from the day of its date,
regardless of when it was executed and delivered.” [] Illinois courts have
permitted the “relation back” theory of contract effectiveness: “thatis,
contractual terms may be effective for a period before the contract is
executed, so long as such coverage is clear from the face of the contract.” []
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Asset Recovery Contracting, LLC v. Walsh Const. Co. of Illinois, 2012 IL App (1st) 101226, 980
N.E.2d 708, 724 appeal denied, 982 N.E.2d 767 (Ill. 2013)(citations omitted). As the

Georgia Supreme Court summarized,

[T]he effective date of a contract is not the date of execution where the
contract expressly states that its terms are to take effect at an earlier date. “It
is elemental that contracting parties may agree to give retroactive effect... to
their contracts as they see fit. [] And, “[i]t is fundamental that where parties
to an agreement expressly provide that a written contract be entered into ‘as
of an earlier date than that on which it was executed, the agreement is
effective retroactively ‘as of the earlier date and the parties are bound
thereby ...” []

Am. Cyanamid Co. v. Ring, 248 Ga. 673, 674, 286 S.E.2d 1, 3 (1982)(citations omitted).

Summaries of Schedules
1. Exhibit 3, Steppan’s Second Amended Notice and Claim of Lien, contains

schedules of invoices and payments received, and a recapitulation of the principal amounts

claimed.
2. Exhibit 5 is a schedule showing the computation of prejudgment interest.
3. Exhibits 24, 25, 26, 27, 28, and 29 contain invoices by project identification.

Each exhibit contains a summary schedule of the invoices within the exhibit.

Witnesses
Steppan expects to present testimony by the following witnesses:

Mark B. Steppan, AIA
7 Freelon Street

San Francisco, California 94107
(415) 762-8388

Rodney Friedman, FAIA
333 Bryant Street

San Francisco, CA 94107
(415) 435-3956
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Brad Van Woert, AIA

1400 South Virginia Street
Reno, Nevada 89502
(775) 328-1010

John Iliescu, Jr. (subpoena)
100 North Arlington Avenue
Reno, Nevada 89501

Phone number unknown

Sonnia Iliescu (subpoena)
100 North Arlington Avenue
Reno, Nevada 89501

Phone number unknown

Richard Johnson (subpoena)
5255 Longley Lane, Suite 105
Reno, Nevada 89511

(775) 823-8877

David Snelgrove (subpoena)
Land Planomics

4225 Great Falls Loop

Reno, Nevada 89511

(775) 737-8910

Steppan will call the following witnesses if the need arises:

Maryann Infantino

First Centennial Title Company of Nevada
1450 Ridgeview Drive, Suite 100

Reno, Nevada 89519

(775) 689-8510

Susan Fay

7 Freelon Street

San Francisco, California 94107
(415) 762-8388

Gayle A. Kern

5421 Kietzke Lane, Suite 200
Reno, Nevada 89511

(775) 324-5930

Stephen C. Mollath

6560 SW McCarran Boulevard, Suite A
Reno, Nevada 89509

(775) 786-3011
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Karen D. Dennison

5441 Kietzke Lane, Second Floor
Reno, Nevada 89511

(775) 327-3000

Craig Howard

5441 Kietzke Lane, Second Floor
Reno, Nevada 89511

(775) 327-3000

Eugenia Kokunina
661 Sierra Rose Drive
Reno, Nevada 89511
(775) 954-2020

William G. Kimmel

1281 Terminal Way, Suite 205
Reno, Nevada 89502

(775) 323-6400

Lynette R. Jones

One East First Street, Second Floor
Reno, Nevada 89501

(775) 334-2032

Discovery Certification
Undersigned counsel certifies that all discovery has been completed.

Settlement Certification
Undersigned counsel certifies that, prior to filing this trial statement, he has

personally met and conferred in good faith to resolve the case by settlement.

Motions in Limine
None. (This is a bench trial.)
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Privacy Certification
Undersigned counsel certifies that this trial statement does not contain any social

security numbers.

Dated December 4, 2013. Hoy CHRISSINGER KIMMEL

Michael D. Hoy
Attorneys for Mark B. Steppan

Certificate of Service

Pursuant to NRCP 5(b), I certify that I am an employee of Hoy Chrissinger Kimmel,
PC and that on December 4, 2013 I electronically filed a true and correct copy of this
Motion for Partial Summary Judgment with the Clerk of the Court by using the ECF system,
which served the following counsel electronically: Gregory Wilson, Alice Campos Mercado,
Thomas Hall, Stephen Mollath, David Grundy. I also hand-delivered a true and correct copy
of this Motion for Partial Summary Judgment to:

C. Nicholas Pereos

C. Nicholas Pereos, Ltd.

1610 Meadow Wood Lane
Reno, Nevada 89502

December 4, 2013.

Michael D. Hoy
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Index to Exhibits

Proposed form of Judgment, Decree and Order for Foreclosure of Mechanics Lien
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Document Code:

In the Second Judicial District Court of the State of Nevada
In and for the County of Washoe

MARK B. STEPPAN, Consolidated Case Nos. CV07-00341 and
Plaintiff, CV07-01021
V.
Dept. No. 10

JOHN ILIESCU, JR.; SONNIA SANTEE ILIESCU; JOHN
ILIESCU, JR. and SONNIA SANTEE ILIESCU, as
trustees of the John Iliescu, Jr. and Sonnia
[liescu 1992 Family Trust,

Defendants.

And Related cross-claims and third-party
claims.

Judgment, Decree and Order for Foreclosure of Mechanics Lien

Based upon the pleadings, evidence, Findings of Fact, Conclusions of Law, Decision,
[and post-trial orders listed] herein,

IT HEREBY IS ORDERED, ADJUDGED, AND DECREED:

1. Plaintiff Mark B. Steppan shall take judgment on the Notice and Claim of Lien
recorded on November 7, 2006 as Document 3460499 in the official records of the Washoe
County Recorder, as amended by the Amended Notice and Claim of Lien recorded May 3,

2007 as Document 3528313, and as further amended by the Second Amended Notice and

Judgment, Decree and Order for Foreclosure of Mechanics Lien
Page 1 of 3

JA1198




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Claim of Lien recorded November 8, 2013 as Document 4297751 for the following

amounts:
A Principal (NRS 108.222) ..o eereerereeresseesseseesseessesssssssssssssssssssssssssssssesssssssssssssees
B Prejudgment Interest (NRS 108.237(2) c.vueoreereereereemrersserseessessemssessessesssesssesseenees
C Attorney fees (NRS 108.237 (1) ooerernmereeserseessessessssssessessssssssssssssssssssessssssesans
D COStS (NRS 108.237(1) srveereerreerrreersreessseesssessssesssssessssssssssssssessssesssssssssessssesssssssssessssenss
TOLAL e ——————————
(the “Lienable Amount”)
2. Pursuant to NRS 108.239(10), the real property described as Assessor Parcel

Number 011-112-03,011-112-06,011-112-07,and 011-112-12, and more particularly
described in Exhibit A hereto (the “Property”) shall be sold in satisfaction of the Plaintiff’s
mechanics lien in the amounts specified herein.

3. Pursuant to NRS 108.239(10), Plaintiff Mark B. Steppan shall cause the
Property to be sold within the time and in the manner provided for sales on execution for
the sale of real property.

4. The costs of the sale shall be deducted from the gross proceeds, and the
balance shall constitute the Net Sale Proceeds.

5. Pursuant to NRS 108.239(11), if the Net Sale Proceeds are equal to or exceed
the Lienable Amount, then the Lienable Amount shall be disbursed to Plaintiff Mark B.
Steppan, and the surplus shall be disbursed to Defendants John Iliescu, Jr. and Sonnia

Iliescu as trustees of the John Iliescu Jr. and Sonnia Iliescu Trust.

Judgment, Decree and Order for Foreclosure of Mechanics Lien
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6. If the Net Sale Proceeds are less than the Lienable Amount, then all of the Net
Sale Proceeds shall be disbursed to Plaintiff Mark B. Steppan. Within 30 calendar days
after the sale, Steppan may by motion seek additional relief pursuant to NRS 108.239(12).

Dated December __, 2013.

Hon. Elliott Sattler,
District Judge

Judgment, Decree and Order for Foreclosure of Mechanics Lien
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. GAYLE A KERN LTD
When Recorded Mail To: Washoe Count n.e,,.d.,.

K'thry" . BU"‘ = Rneordlr-

oy Kem i AR BN

5421 Kietzke Lane, Suite 200
Reno, NV 89511

APN: 011-112-03; 011-112-06; 011-112-07; 011-112-12

GRANTEE'S ADDRESS:

Mark B. Steppan, AIA, CSI, NCARB
1485 Park Avenue, #103

Emeryville, CA 94608

NOTICE AND CLAIM OF LIEN

NOTICE IS HEREBY GIVEN that Mark Steppan claims a Mechanic's
and Materialman's Lien upon the property hereinafter particularly d bed, which, property is
located in Washoe County, Nevada, and which ¢ he State of
Nevada, particularly Chapter 108 of the Nevad of work,
labor, materials and/or services furnished improvement of r¢al property

That the whole or real prope inafi ' ribed has been or is in the process
of improvement and is reasonably necessa he 1 ¢ occupation of said property.

., and SONNIA ILIESCU, as
1992 FAMILY TRUST

follows: 011-112-03; £
Trustees of the JQO

Jobname: Re51dent1al Project,Re evada, Job Address: North Arlington Avenue, Island Avenue
and Court Street; Owner’s Designated Representative: Sam Caniglia.

Vi hheld from monthly pfogress payments. All invoices are due in fifteen days
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4. That work, labor, materials and/or services have been furnished to and actually used upon
the above-described project in the remaining amount of ONE MILLION SIX-HUNDRED THIRTY-
NINE THOUSAND ONE-HUNDRED THIRTY AND NO/100 DOLLARS ($1,639,130.00),
reimbursable expenses of ONE-HUNDRED FIFTEEN THOUSAND THREE HUNDRED SIXTY-
TWO AND NO/100 DOLLARS ($115,362.00) plus interest through October 31, 2006 in the
amount of TWENTY-NINE THOUSAND FIFTY-SIX DOLLARS AND 85/100 ($29,056.85),
continuing interest, attorney’s fees and costs and the amount is now due and owing to lien claimant.

5. That the first labor and materials furnished by lien claimant to and incorporated in the
project was on or about April 21, 2006 and that the last labor and materials furnished by lien
claimant and incorporated in the project was within the past ninety days; that there are no other just
credits or off-sets to be deducted and the total amount due and owing to lien claimant is the sum of
ONE MILLION SEVEN-HUNDRED EIGHTY-THREE THOUSAND ‘¥FIVE-HUNDRED

the sum of ONE MILLION SEVEN-HUND
FOURTY- EIGHT AND85/1 00 DOLLARS '.

arid-that the undersigned claims'a lien upon the real prope
~ p
1g interest and attorney's fees as

services furnished as above specified
particularly described herein for said sum, together with continui
provided by law.

parallel with the North line of Court Street, a distance of 50 feet to the Southwest
corner of the property formerly owned by H. F. Holmshaw and wife thence Northerly

JA1202
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SAVE AND EXCEPTING, however, from the above described premises, all that
portion thereof conveyed by Antonio Rebori and Charlotta Rebori, his wife, to the
City of Reno, a municipal corporation, by deed dated February 16, 1922, and
recorded in Book 59 of Deeds, Page 297, Washoe County, Records.

APN: 011-112-03

Commencing at the point 129.6 feet West of where the center line of Hill Street
projected Northerly will intersect the North line of Court Street thence running
Westerly along the North line of Court Street, 75 feet; thence running Northerly at

angle of 90°05" 75 feet;

comprising a parcel of land 75 by 140 feet.
APN: 011-112-06

thence Northcrly along said last menti
the Northern line of Court Street, 1

Northerly to said point of inter-section aceqg rdmg 0 ¢ial plat of Lake’s South
Addition to Reno, ence running westerly and
along the North line of ai ; Northerly and parallel with

Washoe County.
EXCEPTING THEREFROM that portion of the hereinabove described parcel
conveyed to the City of Reno, a municipal corporation, in an instrument recorded
ment No. 26097, in Book 61, Page 280, of Deeds.

THEREFROM that portion of the hereinabove described

JA1203
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8. That the four parcels are to be developed as the project and it is appropriate to equally
apportion the amount due between the four parcels identified herein.

DATED: This [ (_: _Iday of November, 2006.

M& X

ayle ern, Esq

STATE OF NEVADA )
) ss.
COUNTY OF WASHOE )

Gayle A. Kem, Esq., being first duly swom, deposes Attorney for Mark
Steppan, the lien claimant in the foregoing Notice and ead e above and
foregoing Notice and Claim of Lien, know the contents thereof and s true based
on the information provided by my client. I furth based thereon

SUBSCRIBED AND SWORN to before me
this Z‘Hl day of Novembe :

Notary Public

JA1204



APNs: 011-112-03; 011-112-06;
011-112-07; 011-112-12

Recording Requested by:
Gayle A. Kem, Esq.

Gayle A. Kemn, Ltd.

5421 Kietzke Lane, Suite 200
Reno, NV 89511

When Recorded Mail to:
Gayle A. Kemn, Esq.

Gayle A. Kern, Ltd.

5421 Kietzke Lane, Suite 200
Reno, NV 89511

DOC # 3528313

03/03/2007 11:32:12 AM
Raquested B

GAYLE A KER

Washee Counly Recorder
Kathryn L. Burke = Recorder
Fee: $18.00 RPTT: $0.00
Page 1 of 5

bt i

L/Signature -

Mark Steppan
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When Recorded Mail To:

Gayle A. Kern, Esq.

Gayle A. Kern, Ltd.

5421 Kietzke Lane, Suite 200
Reno, NV 89511

APNs: 011-112-03; 011-112-06; 011-112-07; 011-112-12
GRANTEE'S ADDRESS:

Mark B. Steppan, AIA, CSI, NCARB

1485 Park Avenue, #103

Emeryville, CA 94608

AMENDED NOTICE AND CLAIM-OF LIEN

property.
Claimant

1. That the na

2. That the name of the person by whom lien claimant was employed and to whom lien
claimant furnished work, labor, materials and/or services in connection with the project is: BSC
Financial, LLC, c/o Consolidated Pacific Development, Inc., 932 Parker Street, Berkley, CA
94710; Job name: Reside Project, Reno, Nevada, Job Address: North Arlington Avenue,
Island Avenue and Court Btreet; Owner’s Designated Representative: Sam Caniglia.

Page 1 of 4
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3. That the terms, time given and conditions of the contract were: Payments on account
of services rendered and for Reimbursable Expenses incurred shall be made monthly upon
presentation of the Statement of services for the building, structure or other work of improvement
located at North Arlington Avenue, Island Avenue and Court Street, Reno, Nevada. All services
were to be invoiced based on work performed as reflected in applications for payment, no
retainage to be withheld from monthly progress payments. All invoices are due in fifteen days.

4. That work, labor, materials and/or services have been furnished to and actually used
upon the above-described project in the remaining amount of ONE MILLION SIX-HUNDRED
THIRTY-NINE THOUSAND ONE-HUNDRED THIRTY AND_ NO/100 DOLLARS
($1,639,130.00}, reimbursable expenses of ONE-HUNDRED FIFTEEN-THOUSAND THREE
HUNDRED SD(TY TWO AND NO/100 DOLLARS ($115,362.00) plus interest through

($1,783,548.85) continuing interest, attomey’s fees an
owing to lien claimant.

5. That the first labor and materials fi
project was on or about April 21, 2006 &

April 19,2007, is the sum of ONE
THREE HUNDRED FORTY-SE
interest, attorney’s fees and costs.

ien-claimant and that no part or portion
further off-sets to the claim and that

7. That the real property sought to'be charged with this Claim of Lien upon which the
above described work of i improvement has been made is located in Washoe County of State of
Nevada, and is particularly described as:

Commencing at a peint formed by the intersection of the East line of Flint Street
(if protracted Northerly) with the North line of Court Street in the City of Reno;
running thence Easterly, along the North line of Court Street, a distance of 100
it angle Northerly, a distance of 140 feet to the true point of

Page 2 of 4
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beginning; said true point of beginning being the Southeast corner of the parcel
of land heretofore conveyed to Atha Carter by Antonieo Rebori and wife, by deed
duly recorded in Book 64 of Deeds, Page 294, Washoe County Records: running
thence Easterly, parallel with the North line of Court Street, a distance of 50 feet
to the Southwest corner of the property formerly owned by H. F. Holmshaw and
wife thence Northerly at a right angle, along the west line of the property formerly
owned by said H. F. Holmshaw and wife, to the South bank of the South channel
of the Truckee River; thence Westerly along the South bank of said channel of the
Truckee River to a point which would intersect a line drawn northerly and parallel
with the East line of said property from the said true poing of beginning; thence
southerly along said line to the truce point of beginning.
SAVE AND EXCEPTING, however, from the above described premises, all that
portion thereof conveyed by Antonio Rebori and Charlotta Rebori, his.wife, to the
City of Reno, a municipal corporation, by deed dated February. 16, 1922, and
recorded in Book 59 of Deeds, Page 297, Wagl out 4

APN: 011-112-03

Westerly along the North line of
at an angle of 89°58' 140 feet; the

BOUDWIN, et
Records; thence Northerly alon
Westerly p

APN: 011-112-07

Commencing on the North line of Court Street, at the intersection of the North
line of Court Street with the West line of Hill Street, if said Hill Street was
protracted Northerly'te said point of inter-section according to the official plat of
Lake’s South Addition to Reno, Washoe County, State of Nevada; thence running
westerly and along the North line of said Court Street 100 feet; thence Northerly
and parallel with.the West line of said Hill Street, if protracted, 276 feet more of
less to the South Bank of the Truckee River; thence Easterly and along the south

Page 3 of 4
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bank of the Truckee River to the West line of Hill Street, protracted, 324 feet
more or less to the North line of Court Street and the place of beginning, being the
same lands conveyed by Antonio Robori and Carlotta Robori, his wife, to Charles
Snyder, May 27, 1907, and by Antonio Robori to Charles Snyder, January 12,
1905, by deeds duly recorded in Book 32 of Deeds, page 405, and book 26 of
deeds, page 296, Records of said Washoe County.

EXCEPTING THEREFROM that portion of the hereinabove described parcel
conveyed to the City of Reno, a municipal corporation, in an instrument recorded

described parcel conveyed to the City of Reno, a municipal corporation, in an
instrument recorded December 17, 1971, as Document No. 229332, in Book 600,
Page 759 of Official Records.
APN: 011-112-12

STATE OF NEVAD
COUNTY OF WASHQ

This ins t was acknowledged before me on May 6W , 2007 by Mark Steppan, AIA,

. AMBER A. G /i
otary Public -
it e~

N 05891452 - Explres June 21, 2009

Page 4 of 4
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. Requested By

When recorded, mail to: MICHAEL D HOY
Washoe County Recorder
Lawrence R. Eurtness - Recorder

Michael D. Hoy Fee: $50.00 RPTT: $0.00
Hoy Chrissinger Kimmel, PC Page 1 of 9

50 West Liberty Street, Suite 840 I" mw mmltﬁlmmm l“
Reno, Nevada 89501 1 4 | i |

(775) 786-8000

APN:

011-112-03
011-112-06
011-112-07
011-112-12

Second Amended Notice ¢

1. The amount-ef the-ariginal contracts: Li

improvement, pro
108.2214(1).

Parties to the Design Agreement agreed upon the material terms in October, 2005.
While the formal Design Agreement was under legal review, the Owner directed the

anged the billing to reflect the fixed-fee in the Design
or payments previously received under the November 5,

Second Amended Notice and Claim of Lien
Page 1 of 9
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The Design Agreement provides for a fixed fee computed by multiplying the
anticipated construction cost ($180 million) by 5.75 percent, for a total fee of
$10,350,000. The Design Agreement allocates this fee among various phases of the
work covered by the Design Agreement. The Design Agreement allocates 20 percent
of the overall fee to the Schematic Design phase. Lien Claimant completed the
Schematic Design phase as defined in the Design Agreement. The Design
Agreement also provides that any unpaid contract balance bears simple interest at
the rate of one and one-half percent per month (or 18 percent per annum).

B. Reimbursable Items. Under the Design Agreement, Lien
Claimant was entitled to receive 115 percent of the Lien Claimant’s actual cost for
defined Reimbursable Expenses including fees paid to certain sub-consultants,
including a landscape architect. Lien Claimantbilled a total of $35,585:27 for these
Reimburseable Expenses.

C. Adjacent Church Parking St
on or about June 14, 2006, Lien Claimant entered into a’s
with BSC Financial, LLC to provide design service

D. City Staff commen
Claimant entered into a separate agree
design recommendations to respo

between the parties. The work performed
$36,555.

F. . Lien Claimant entered into separate
agreements with BSC Financial, LLC in relation to the property. In order to simplify
this Notice of Lien and the litigation to foreclose the lien, Lien Claimant does not
claim that the amounts due'ynder those other contracts are secured by this lien.

(continues)

Second Amended Notice and Claim of Lien
Page 2 of 9
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2, Payments. The total amount of ali payments received to date is below
listed separately under each agreement:

A. Design Agreement. The payments received are as follows:

02/16/2006 $254,990.00
03/21/2006 8,230.00
05/16/2006 15,490.00
06/16/2006 102,160.0

09/16/2006 50,000.00
Total $430,870.00

B. Reimbursable items. The payments receivedhare as follows:

02/16/2006
04/18/2006
05/16/2006
06/21/2006
07/12/2006
Total

C. Adjacent Churc némg Studies, The payments received are
as follows:

3,255.00

$466,734.04

Second Amended Notice and Claim of Lien
Page 3 of 9
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3. Amount of lienable amount after deducting all just credits and offsets,
is as follows:

Design Agreement

Fee earned $2,070,000.00
Payments: 430,870.00
Principal due: $1,639,130.00

Reimburseable Expenses
Amount earned: $37,411.
Payments: 32,609.04
Principal due:

4,802.49

Adjacent Church Parking Studies
Fee earned:
Payments:
Principal due: 8,122.50

City Staff comment studies.
Fee earned:
Payments:
Principal due; 5.00

Project fly-through.

Fee earned:

Payments:
Principa 66,620.00
Total principal claimed: $1,755,229.99

under other agreements shallt e legal rate of interest at the time judgment is
entered.

5. ip. For assessor’s parcel numbers 011-112-03, 011-112-07,

Second Amended Notice and Claim of Lien
Page 4 of 9
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LLC c¢/o Consolidated Pacific Development, Inc, 932 Parker Street, Berkley,
California 94710.

7-A.  Terms of payment - Design Agreement (0515). The Primary
Architectural Design Services Agreement provides in relevant part: “Payments on
account of services rendered and for Reimburseable Expenses incurred shall be
made monthly upon presentation of Architect’s statement of services.” Lien
Claimant billed for fees in the following invoices:

Invoice Date Amount

22258 11/22 /2005 $39,190.00
22282 12/20/2005 $72,700.00 \(pa
22299 01/12/2006 $91,035.00 '
22300 01/13/2006 $52 065 00
22384 05/18/2006

22408 07/19/2006

22430 08/23/2006

22452 09/21/2006

22468 10/25/2006
22481 11/21/2006

Schematic Design
Less: Prior progress billings
Final progress billing

7-B. Terms of payment — Reimbur ables (05 ). Payment terms for
deSIgn agreement. Lien

Claimant billed for followin
Invoice
22259 11/22/2005 $257.38
22283 12/20/2005 811.13
22301 01/18/2006 9,036.64
22316 3/2006 5,718.37
22332 05/16/2006 87.93
22368 0 382.21
22400 06/22/2006 1,354.37
22353 4/19/2006 13,761.16
22412 07/19/2006 869.08
22432 08/23/2006 523.70
22454 09/21/2006 943.87
1/21/2006 1,153.00
12/22/2006 553.81
02/28/2007 132.62

Second Amended Notice and Claim of Lien
Page 5 of 9
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Total: $35,585.27

7-C.  Terms of payment — Adjacent Church Parking Studies (0515-03). The
letter agreement for adjacent church parking studies provides in relevant part:

Fees and reimburseable invoiced amounts shall be billed on a monthly
basis. All invoiced amounts not in dispute are due and payable within
30 (thirty) days from the date of the invoice.

Lien Claimant billed for work performed under this letter agreement as follows:

Invoice Date Amount
22386 06/20/2006 $3,255.00 (paid)

22410 07/19/2006
22467 09/21/2006

Total:

7-D.

Invoice

22431 08/23/2006

22453 09/21/2006

22469 10/25/2006 1,800.00

22482 1/21/2006 1,980.00
36,555.00

Second Amended Notice and Claim of Lien
Page 6 of 9

JA1215



4297751 Page 7 of 9 - 11/08/2013 11:26:26 AM

7-E.  Terms of Payment — Project Fly-through (0515-06). (Note: 1have not
located the contract for this billing project.)

Lien Claimant billed for work performed under this letter agreement as follows:

Invoice Date Amount
22498 11/21/2006 66,620.00
8. Property encumbered by lien. A description of¢he property to be

charged with the lien follows:

Parcel 1.

Truckee River to a point which would interse ' awh northerly and parallel
with the East line of sajd-proper I int of beginning; thence

PN:011-112-03
Parcel 2.

9.6 feet West of where the center line of Hill Street
projected Northerly will intersect the North line of Court Street thence running
Westerly along the North lire of Court Street, 75 feet; thence running Northerly at
n angle of 89°58" 14(/feet: thence running Easterly at an angle of 90°05" 75 feet;

Second Amended Notice and Claim of Lien
Page 7 of 9
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Parcel 3.

BEGINNING at the intersection of the Northerly extension of the Eastern line of Flint
Street with the Northern line of Court Street, in the City of Reno, County of Washoe,
State of Nevada, thence Easterly along the Northern line of Court Street, 125 feet,
more or less to the Western line of the parcel conveyed to WALKER ]. BOUDWIN, et
ux, by Deed recorded in Book 143, File No. 100219, Deed Records; thence Northerly
along said last mentioned line 140 feet; thence Westerly parallel to the Northern
line of Court Street, 125 feet; thence Southerly parallel to the Western line of Said
Boudwin parcel 140 feet to the point of beginning.

APN:011-112-07
Parcel 4.

Commencing on the North line of Court Street, atthe intersection-of the Noxth lme of

Official Records.

APN:011-112-12

(Continues)

Second Amended Notice and Claim of Lien
Page 8 of 9
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Dated November 8, 2013. /m \ l
A -

Michael D. Hoy, Esq. v
Counsel to Mark B. Steppan

Verification

State of Nevada )
) ss
County of Washoe )

Michael D. Hoy, being first duly sworn on ¢4 reing v, deposes and
says: I have read the foregoing Second Amended Neti im-of Lien, know
the contents thereof and state that the same is true based UPOR-IE
deeds, invoices, and other relevant docu 1
Nos. CV07-00341 and CV07-01021pe
of the State of Nevada, Washoe Co

Shondel F. Seth
Notary Public
State of Nevada
245  Appt.No:03-83385-2
”" My Comm. Exp. 03082017

Second Amended Notice and Claim of Lien
Page 9 of 9
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HALE LANE

- ATTORNEYS AT LAW

\ ' | 5441 Kidtrtko Lane | Second Floor | Rana, Nevada 89511
' Tclephong (775) 327-3000 | Faceimtle (775) 786-6179
www.halelsne.com

December 14, 2005

John Tliescu, Jt., an individual

Sonnia Santee Iliescu, an individual

John Iliescu, Jr. and Sonmnia Iliescu,

as Trustees of the John Iliescu, Jr. and Sonnia Iliescu 1992 Family Trust
200 Court Street '

Reno, Nevada 89501

Calvin Baty, an individual

¢/o Consolidated Pacific Developroent, Ine.
932 Parker Street

Betkeley, California 94710-2524

Consolidated Pacific Development, Inc.
932 Parker Strect
Berkeley, California 94710-2524

Re:  Court Street/Island Avenue Condominium Project

Lady and Gentlemen:

As you are aware, this law firm has an existing attorney-client relationship
with John Iliescu, Jr., an individual, and Sonnia Santee Iliescu, an individual, and
John liescu, Jr. and Sonnia lliescu, as Trustees of the John Iliescu, Jr. and Somnia

between Court Street and Island Avenue in Reno, Nevada (the "Property"). Our law
firm has been requested fo act as special counsel to the buyers of the Property in
obtaining the necessaty entitlements for a condominium project to be developed on
the Property.

With your consent, we will represent Calvin Baty, an individual ("Baty"), and
Consolidated Pacific Development, Inc., 2 Nevada corporation ("Consolidated") in
assisting in obtaining the condominium entitlements and any entity to be formed by
them (Baty, Consolidated and such new cntity being collectively referred to as
"Buyer"),

HALE LANE PERK DENNISON AND HOWARD

LAS VEGAS OFFICE; 2300 Wost Saharn Avetue | Bighth Floor | Bux 8 | Las Vegas, Novada 89102 | Phutia (702) 222-2500 | Facsimila (702) 365-6940

CARSON CYTY OFFICE: 777 Byst William Street | Suite 200 | Gorson City, Nevadn $9701 | Phone (775) 654-6000 | Facsitmile (775) 684-6001

HOOMA\PCDOCS\HL RNODOCS\S96624\ | HODMAMFCDOCS\HIL RNODOCS\IG6IML
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Iliescu 1992 Family Trust (collectively “Iliescu") the owners of property located -
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December 14, 2005 HALE LLANE

Page 2 ] et ATTIRN Y G AT LAY e

It is understood and agreed that in the évent a conflict between Ilicscu and Buyer should
atise in mattcrs involving the Property, this law firm will continue to represent Iliescu in such
matter. It js also understood and agreed by Buyer that our representation of Buyer on this one
matter will not preclude our representation of Illescu in matters not involving the Propetty in the
event that Buyer, or any of them, is an adversary to Iliescu on such other matters.

If you consent to our representation of Buyer as set forth in this letter and waive any and
all potential conflicts of interest which may exist as a result of such representation, pleas.c
execute the acknowledgement of your consent whichk follows and return a signed copy of this
letter to us.

Please call if you have any questions or if you wish to discuss this matter further.

Very truly yours, )
.-"_‘.‘ei '.# '\ ( -
2 N oA o
KR N N e

Karen D. Dennison

KDD:csr

HODMANPCDHOCS\HLRNOTIOC 59662411
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Acknowledgement

The foregoing waiver of conflict is hereby given as of the date set forth below.

liescu:
. — ho, Ny
Date: D " /5w D .WVV\ kﬁé@&(’( f>
J ohn/ffrescu, Ir.
Date; /L =[5 - o5 '2 W&/%W\\ QQMM’L/

Sonma Santee lliescu

’/
|
Date: S22~ (S —€S — T NP ~— ,z,w*—"\-a )& 324‘-4/\29%”\,

ohn Tlicscy, Jr.

afm ; T'«\/&//[W

§onma Santee leescu, as Trustee of the John
lliescu Jr. and Sonnia Hiescu 1992 Family Trust

Date: / Lo~/ 5 z’jf)y

Date:

Calvin Baty
Consolidated:
Consolidated Pacific Development, nc.,

a Nevada corporation

Date: | By:

Sam A. Caniglia, President

!:ODMA\PCDOCS\NI,RNODOC!\G'JI:&Z‘\I
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December 14, 2005
Page 3

HALE LANE

ATTORNEYS AT LAW e

Acknowledgement

The foregoing waiver of conflict is hereby given as of the date set forth below.

Date;

Date:

Date;

Date;

Date:

Date;

Iliescu:

John lliescu, Jr.

Somnnia Santee Iliescu

John Iliescu Jr., as Trustee of the John Iliescu, Jr.
and Sonnia Iliescu 1992 Family Trust

Sonnia Santee Iliescu, as Trustee of the John
Iliescu Jr, and Sonnia Hiescu 1992 Family Trust

A

:ODMAW CDOCS\HLRNODOCS\A96624\§

Calvin Baty 7 /

~ Consolidated:

Consolidated Pacific Development, Inc.,
a Nevada corporation

By:

Sam A. Caniglia, President

XHd 13cry3asyd1 dH HdOT:9 Sno0z2 81 @o2(Q
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Acknowledgement

The foregoing waiver of conflict is hereby given as of the date set forth below.

Tliescu:

Date:
Jobn Iliescu, Jr.

Date: ,
Somnnia Santee Ihiescu

Date:
John Iliescu Jr., as Trustee of the John Iliescu, Jr.
and Sonnia Iliescu 1992 Family Trust

Date:
Sonnia Santee llicscu, as Trustee of the John
[liescu Jr. and Sonnia Hiescu 1992 Family Trust
Baty:

Date:
Calvin Baty
Consolidated;:
Consolidated Pacific Developiment, In.,
a Nevada corporation

Date: 7 -7/4 4 fos— By:

7 7

Sam A. Caniglia, President

31ODPMAWPCDOCE\HERNODOCHIN6624\]

12/26/2005 MON 14:43 [TX/RX NO 51171
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October 25, 2005

Anthony lamesi

Consolidated Pacific Construction, Inc.
932 Parker Street

Berkeley, CA 94710

RE: ARCHITECTURAL DESIGN SERVICES DRAFT SUMMARY

[ S R 21 i B

RESIDENTIAL PROJECT-RENO, NEVADA
Dear Tony,

We are very pleased to present this proposal as requested for the above referenced project based on the
provided site information, site map, existing site data, zoning information, residential design guidelines, site
photos and meetings. Our contract, fee and deliverables are based on executing an AlA Document B141-1997
Agreement. A copy of the Agreement is attached.

SCOPE

Based on the information received, the architects will analyze the building and site and make design
recommendations. The scope design phases include the following:

Schematic Design & Entitlements
Design Development
Construction Drawings
Bidding/Permitting

Construction Administration

Il

SCHEDULE

Design, documentation and meetings will occur in a timely manner, as required by the approval process, with
the anticipated completion of scope tasks in approximately 8 months after the agreement is executed. The
architect is available to start work immediately upon execution of the agreement.

COMPENSATION

The architect shall perform the above referenced services for a fee of 5.75 percent of the total construction cost
including contractors profit and overhead. The final architectural fee shali be adjusted at the end of the project
accordingly based upon the final total construction cost. All Reimbursable expenses (inciuding but not limited to
printing, plotting and messenger services) shall be billed at one hundred percent plus a fifteen percent mark-up.
See attached Exhibit A.

Consultants retained at the Architects expense are as follows:

Landscape
Structural
Mechanical
Electrical
Plumbing
Acoustics
Waterproofing
Code

. Elevator

10. Specifications
11. Cladding/Curtain Wall/Waterproofing System

CRNDO A WN =
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ther necessary consuitanis shall
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©CONDO A WN =

Survey
Geotechnical
Title 24

Lighting

Interiors
Telecom

Wind Analysis
Window Washing
Cost Estimation

. Audio/Visual

. Graphics

. Hardware

. Security

. Parking/Traffic

. (Special) Cladding/Curtain Wall
. Fire Protection

Fees and reimbursable invoiced amounts shall be billed on a monthly percentage basis. All invoiced amounts
not in dispute are due and payable within 30 (thirty) days from the date of the invoice. If the client disputes any
portion of and invoice, Client agrees to inform FFA in writing of such dispute within 7 calendar days of receipt of
the invoice.

If you have any guestions or need more information please do not hesitate to contact me. We will track this work

effort under the project number 0515 and 0514-R.

Cc:

Mark B Steppan AlA, TS|

‘.4- 2

Agreement File
Accounting File

JA1247
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2005 MASTER FEE SCHEDULE

PRINCIPAL/OFFICER

EXECUTIVE VICE PRESIDENT
SENIOR VICE PRESIDENT

VICE PRESIDENT

ARCHITECT ili

PROJECT MANAGER i}

ARCHITECT lI

PROJECT MANAGER Il
CONSTRUCTION ADMINISTRATOR i
ARCHITECT |

PROJECT MANAGER |

JOB CAPTAIN |

CONSTRUCTION ADMINISTRATOR |
SENIOR DESIGNER/DRAFTER
GRAPHIC DESIGNER

INTERMEDIATE DRAFTER/DESIGNER
JUNIOR DRAFTER/DESIGNER
GRAPHIC DESIGN ASSISTANT
ACCOUNTING

SPECIALIZED COMPUTER IMAGING/RENDERING
CLERICAL/WORD PROCESSING/OFFICE SUPPORT

$220.00 per hour
$200.00 per hour
$170.00 per hour
$145.00 per hour
$145.00 per hour
$145.00 per hour
$125.00 per hour
$125.00 per hour
$110.00 per hour
$110.00 per hour
$110.00 per hour
$110.00 per hour
$100.00 per hour
$100.00 per hour

$95.00 per hour

$90.00 per hour

$70.00 per hour

$70.00 per hour

$65.00 per hour
$200.00 per hour

$65.00 per hour

REIMBURSABLE EXPENSES AND CONSULTANT FIRM'S FEE SCHEDULE

Reimbursable Expenses are billed to the Client in addition to Architect’s Hourly Rates at 1.15 times the
cost to the Architect. These include transportation and living expenses in connection with out-of-town
travel, models, perspectives, renderings, reprographics, plotting, postage, deiivery messenger
services, and telephone and telefax costs. Consultant services will be billed to the Client in addition to
Architect’s Hourly Rates at 1.15 times the cost to the Architect.

NOTES
1) The above rates also apply to Hourly Basis Services, Additional Services or changes
within Lump-Sum or Fixed-Fee Agreements.
2) Rates shall be increased by a factor of 1.50 for hours incurred outside USA.
3) Contract or part-time employees are billed at the category of work performed.
4) These Schedules are part of the letter of agreement.

*This Schedule is subject to annual increases not to exceed 4%.
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ARTICLE L7 INITIAL INFORMATION

LE1 This Agreement is based on the following information and assumptions.
(Note the disposition for the following items by inserting the requested information or a statement such as “not
applicable] “unknown at time of execution” or “to be determined later by mutual agreement.”)

112  PROJECT PARAMETERS

1123 The objective or use is:
(Identify or describe, if appropriate, proposed use or goals.)

1.1.2.2 The physical parameters are:
(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information,
such as geotechnical reports about the site.)

1.1.2.3 The Owner’s Program is:
(Identify documentation or siate the manner in which the program will be developed.)

1.1.2.4 The legal parameters are:
(Identify pertinent legal information, including, if appropriate, land surveys and legal descriptions and
restrictions of the site.)

1125 The financial parameters are as follows.
1 Amount of the Owner's overall budget for the Project, including the Architect's
compensation, is:

2 Amount of the Owner's budget for the Cost of the Work, excluding the Architect's
compensation, is:

1.1.2.6 The time parameters are:
(Identify, if appropriate, milestone dates, durations or fast track scheduling.)

1.12.7 The proposed procurement or delivery method for the Project is:
(Identify method such as competitive bid, negotiated contract, or construction management.)

1.1.2.8 Other parameters are:
(Identify special characteristics or needs of the Project such as energy, environmental or hisioric preservation

requirenients.
q ) ©1%97 AIA®

ALA DOCUMENT B141-18%7
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AGREEMENT
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113 PROJECT TEAM
1138 The Owner's Designated Representative is:
(List name, address and other information. )

1132 The persons or entities, in addition to the Owner's Designated Representative, who are
required to review the Architect's submittals to the Owner are:
(List name, address and other information.)

1.13.2  The Owner's other consultants and contractors are:
(List discipline and, if known, identify them by name and address.)

11.3.4 The Architect's Designated Representative is:
(List name, address and other information.)

11.3.5 The consultants retained at the Architect's expense are:
(List discipline and, if known, identify them by name and address.)

114 Other important initial information is:

115 When the services under this Agreement include contract administration services, the
General Conditions of the Contract for Construction shall be the edition of ATA Document A2o1
current as of the date of this Agreement, or as follows:

©1937 AIA®

AlA DOCUMENT B141-1287
11.6  Theinformation contained in this Article 1.1 may be reasonably relied upon by the Owner  stanp ARD FORM
and Architect in determining the Architect's compensation. Both parties, however, recognize that ~ AGREEMENT
such information may change and, in that event, the Owner and the Archilect shall negotiate The American Instifute
appropriate adjustments in schedule, compensation and Change in Services in accordance with of Architects

Paragraph 1.3.3. 1735 New York Avenue, N.W.
Washington, D.C. 20006-5292
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ARTICLE 1.2 RESPONSIBILITIES OF THE PARTIES
12,1 The Owner and the Architect shall cooperate with one another to fulfill their respective
obligations under this Agreement. Both parties shall endeavor to maintain good workin

1is Agliedl

relationships among all members of the Project team.

1.2.Z OWHER

1.2.2.1 Unless otherwise provided under this Agreement, the Owner shall provide full information
in a timely manner regarding requirements for and limitations on the Project. The Owner shall
furnish 1o the Architect, within 15 days after receipt of a written request, information necessary
and relevant for the Architect to evaluate, give notice of or enforce lien rights.

allocated for the Cost of the Work. The Owner shall not significantly increase or decrease the
overall budget, the portion of the budget allocated for the Cost of the Work, or contingencies
included in the overall budget or a portion of the budget, without the agreement of the Architect
to a corresponding change in the Project scope and quality.

1.2.2.3 The Owner's Designated Representative identified in Paragraph 1.1.3 shall be authorized to
act on the Owner's behalf with respect to the Project. The Owner or the Owner's Designated
Representative shall render decisions in a timely manner pertaining to documents submitted by
the Architect in order to avoid unreasonable delay in the orderly and sequential progress of the
Architect's services.

1.2.2.4 The Owner shall furnish the services of consultants other than those designated in
Paragraph 1.1.3 or authorize the Architect to furnish them as a Change in Services when such
services are requested by the Architect and are reasonably required by the scope of the Project.

1.2.2.5 Unless otherwise provided in this Agreement, the Owner shall furnish tests, inspections
and reports required by law or the Contract Documents, such as structural, mechanical, and
chemical tests, tests for air and water pollution, and tests for hazardous materials.

1.2.2.6 The Owner shall furnish all legal, insurance and accounting services, including auditing
services, that may be reasonably necessary at any time for the Project to meet the Owner’s needs
and interests.

1.2.2.7 The Owner shall provide prompt writien notice to the Architect if the Owner becomes
aware of any fault or defect in the Project, including any errvors, omissions or inconsistencies in
the Architect’s Instruments of Service.

123 ARCHITECT
1.2.3.1 The services performed by the Architect, Architect’s employees and Architect’s consultants
shall be as enumerated in Article 1.4.

1.2.3.2 The Architect's services shall be performed as expeditiously as is consistent with [\;‘a gug }7’))
professional skill and care and the orderly progress of the Project. The Architect shall submit for é‘g ?3)(/4}
the Owner's approval a schedule for the performance of the Architect's services which Initially A ' \E”f:
shall be consistent with the time periods established in Subparagraph 1.1.2.6 and which shall be Q-’/ﬁt‘}:gc

adjusted, if necessary, as the Project proceeds. This schedule shall include allowances for periods

f time required for the Owner’s review, for the performance of the Owmer's consultants, and for 5y pacumeny
o requit FHhe LAWRED'S TEVIEW, perlormance wher's co L, allc X AIA DOCUMENT B141-1297
approval of submissions by authorities having jurisdiction over the Project. Time limits  ¢1anparD FORM
established by this schedule approved by the Owner shall not, except for reasonable cause, be ~ AGREEMENT

exceeded by the Architect or Owner.
The American Institute

of Architects

1735 New York Avenue, N.W.
Washington, D.C. 20006-5292
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obtain similar nonexclusive licenses from the Architect's consultants consistent with this
Agreement. Any termination of this Agreement prior to completion of the Project shall terminate
this license. Upon such termination, the Owner shall refrain from making further reproductions
of Instruments of Service and shall return to the Architect within seven days of termination all
originals and reproductions in the Owner's possession or control. If and upon the date the
Architect is adjudged in default of this Agreement, the foregoing license shall be deemed
terminated and replaced by a second, nonexclusive license permitting the Owner to authorize
other similarly credentialed design professionals to reproduce and, where permitted by law, to
make changes, corrections or additions to the Instruments of Service solely for purposes of

completing, using and maintaining the Project.

13.2.3 Except for the licenses granted in Subparagraph 1.3.2.2, no other license or right shall be
deemed granted or implied under this Agreement. The Owner shall not assign, delegate,
sublicense, pledge or otherwise transfer any license granted herein to another party without the
prior written agreement of the Architect. However, the Owner shall be permitted to authorize the
Contractor, Subcontractors, Sub-subcontractors and material or equipment suppliers to
reproduce applicable portions of the Instruments of Service appropriate to and for use in their
execution of the Work by license granted in Subparagraph 1.3.2.2. Submission or distribution of
Instruments of Service to meet official regulatory requirements or for similar purposes in
connection with the Project is not to be construed as publication in derogation of the reserved
rights of the Architect and the Architect's consultants. The Owner shall not use the Instruments
of Service for future additions or alterations to this Project or for other projects, unless the Owner
obtains the prior written agreement of the Architect and the Architect's consultants. Any
unauthorized use of the Instruments of Service shall be at the Owner's sole risk and without
liability to the Architect and the Architect's consultants.

12.2.4 Prior to the Architect providing to the Owner any Instruments of Service in electronic
form or the Owner providing to the Architect any electronic data for incorporation into the
Instruments of Service, the Owner and the Architect shall by separate written agreement set forth
the specific conditions governing the format of such Instruments of Service or electronic data,
including any special limitations or licenses not otherwise provided in this Agreement.

133  CHANGE IN SERVICES

13.3.1 Change in Services of the Architect, including services required of the Architect's
consultants, may be accomplished after execution of this Agreement, without invalidating the
Agreement, if mutually agreed in writing, if required by circumstances beyond the Architect's
control, or if the Architect's services are affected as described in Subparagraph 1.3.3.2. In the
absence of mutual agreement in writing, the Architect shall notify the Owner prior to providing
such services. If the Owner deems that all or a part of such Change in Services is not required, the
Owner shall give prompt written notice to the Architect, and the Architect shall have no
obligation to provide those services. Except for a change due to the fault of the Architect, Change
in Services of the Architect shall entitle the Architect to an adjustment in compensation pursuant

to Paragraph 1.5.2, and to any Reimbursable Expenses described in Subparagraph 1.3.9.2 and
Paragraph 1.5.5.

12.3.2 If any of the following circumstances affect the Architect's services for the Project,
the Architect shall be entitled to an appropriate adjustment in the Architect's schedule
and compensation:

1 change in-the instructions or approvals given by the Owner that necessitate revisions in
Instruments of Service;
enactment or revision of codes, laws or regulations or official interpretations which
necessitate changes to previously prepared Instruments of Service;

N}

Unlicensed phetoconving violates U.S. convright faws and will subiect the violator to fegal prosecution.
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dispute or other matter in question not described in the written consent or with a person or
entily not named or described therein. The foregoing agreement to arbitrate and other agreements
to arbitrate with an additional person or entity duly consented to by parties to this Agreement
shall be specifically enforceable in accordance with applicable law in any court having jurisdiction
thereof.

1.3.5.5 The award rendered by the arbitrator or arbitrators shall be final, and judgment may be
entered upon it in accordance with applicable law in any court having jurisdiction thereof.

1.3.6  CLAIMS FOR CONSEQUENTIAL DAMAGES

The Architect and the Owner waive consequential damages for claims, disputes or other matters
in question arising out of or relating to this Agreement. This mutual waiver is applicable, without
limitation, to all consequential damages due to either party’s termination in accordance with
Paragraph 1.3.8.

1.3.7 MISCELLANEOUS PROVISIONS .
1.3.71 This Agreement shall be governed by the law of the principal place of business of the
Architect, unless otherwise provided in Paragraph 1.4.2.

1.3.7.2 Terms in this Agreement shall have the same meaning as those in the edition of AIA
Document A201, General Conditions of the Contract for Construction, current as of the date of
this Agreement.

1.3.7.3 Causes of action between the parties to this Agreement pertaining to acts or failures to act
shall be deemed to have accrued and the applicable statutes of limitations shall commence to run
not later than either the date of Substantial Completion for acts or failures to act occurring prior
to Substantial Completion or the date of issuance of the final Certificate for Payment for acts
or failures to act occurring after Substantial Completion. In no event shall such statutes of
limitations commence to run any later than the date when the Architect’s services are
substantially completed.

1.3.7.4 To the extent damages are covered by property insurance during construction, the Owner
and the Architect waive all rights against each other and against the contractors, consultants,
agents and employees of the other for damages, except such rights as they may have to the
proceeds of such insurance as set forth in the edition of ATA Document A2o1, General Conditions
of the Contract for Construction, current as of the date of this Agreement. The Owner or the
Architect, as appropriate, shall require of the contractors, consultants, agents and employees of
any of them similar waivers in favor of the other parties enumerated herein,

1.3.7.5 Nothing contained in this Agreement shall create a contractual relationship with or a cause
of action in favor of a third party against either the Owner or Architect.

1.3.7.6 Unless otherwise provided in this Agreement, the Architect and Architect's consultants
shall have no responsibility for the discovery, presence, handling, removal or disposal of or
exposure of persons to hazardous materials or toxic substances in any form at the Project site.

1.3.7.7 The Architect shall have the right to include photographic or artistic representations of the
design of the Project among the Architect's promotional and professional materials. The Architect ©1337 A1A®
. : . o . X AlA DOCUMENT B141-1297
shall be given reasonable access to the completed Project to make such representations. However,
. . | . . f . . . . . STANDARD FORM
the Architect's materials shall not include the Owner's confidential or proprietary information if Greement
the Owner has previously advised the Architect in writing of the specific information considered
by the Owner to be confidential or proprietary. The Owner shall provide professional credit for T’f"}iA’}:"mica“ Instifute
‘ e ) Lo . PR o of Architects
the Architect in the Owner’s promotional materials for the Project. 1735 New York Avenue, N.W.
Washington, D.C. 20006-5292
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128  PAYMENTS TO THE ARCHITECT

13.9.1 Payments on account of services rendered and for Reimbursable Expenses incurred shall
be made monthly upon presentation of the Architect's statement of services. No deductions shall
be made from the Architect's compensation on account of penalty, liquidated damages or other
sums withheld from payments to contractors, or on account of the cost of changes in the Work
other than those for which the Architect has been adjudged to be liable,

13.8.2 Reimbursable Expenses are in addition to compensation for the Architect's services and
include expenses incurred by the Architect and Architect's employees and consultants directly
related to the Project, as identified in the following Clauses:
1 transportation in connection with the Project, authorized out-of-town travel and
subsistence, and electronic communications;
2 fees paid for securing approval of authorities having jurisdiction over the Project;
3 reproductions, plots, standard form documents, postage, handling and delivery of
Instruments of Service;
4 expense of overtime work requiring higher than regular rates if authorized in advance
by the Owner;
5 renderings, models and mock-ups requested by the Owner;
& expense of professional liability insurance dedicated exclusively to this Project or the
xpense of additional insurance coverage or limits requested by the Owner in excess of
that normally carried by the Architect and the Architect's consultants;
.7 reimbursable expenses as designated in Paragraph 1.5.5;
& other similar direct Project-related expenditures.

12.23 Records of Reimbursable Expenses, of expenses pertaining to a Change in Services, and of
services performed on the basis of hourly rates or a multiple of Direct Personnel Expense shall be
available to the Owner or the Owner's authorized representative at mutually convenient times.
3.5.4 Direct Personnel Expense is defined as the direct salaries of the Architect's personnel
engaged on the Project and the portion of the cost of their mandatory and customary
coniributions and benefits related thereto, such as employment taxes and other statutory
employee benefits, insurance, sick leave, holidays, vacations, employee retirement plans and
similar contributions.

wd

ARTICLE 1.4 SCOPE OF SERVICES AND OTHER SPECIAL TERMS AND CONDITIONS
141 Enumeration of Parts of the Agreement. This Agreement represents the entire and

integrated agreement between the Owner and the Architect and supersedes all prior negotiations,
representations or agreements, either written or oral. This Agreement may be amended only by
written instrument signed by both Owmer and Architect. This Agreement comprises the
documents listed below.

1.4.11  Standard Form of Agreemient Between Owner and Architect, ATA Document Bi41-1997.
1.4.1.2 Standard Form of Architect's Services: Design and Contract Administration, AIA

Document B141-1997, or as follows:
(List other documents, if any, delineating Architect's scope of services.)

©1337 AIA®

AlA DOCUMERNT BI41-1297

STANDARD FORM

1.4.13 Other documents as follows:
AGREEMENT

(List other documents, if any, forming part of the Agreement.)

The American Institute
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£ 1

1.42  Special Terms and Conditions. Special terms and conditions that modify this Agreement
are as follows:

ARTICLE 1.5 COMPENSATION

151 For the Architect’s services as described under Article 1.4, compensation shall be
computed as follows:

15.2  If the services of the Architect are changed as described in Subparagraph 1.3.3.1, the
Architect's compensation shall be adjusted. Such adjustment shall be calculated as described
below or, if no method of adjustment is indicated in this Paragraph 1.5.2, in an equitable

manner.

(Insert basis of compensation, including rates and multiples of Direct Personnel Expense for Principals and
employees, and identify Principals and classify employees, if required. Identify specific services to which partic-
ular methods of compensation apply.)

153  Fora Change in Services of the Architect's consultants, compensation shall be computed
as a multiple of ( ) times the amounts billed to the
Architect for such services.

1.5.4 For Reimbursable Expenses as described in Subparagraph 1.3.9.2, and any other items
included in Paragraph 1.5.5 as Reimbursable Expenses, the compensation shall be computed as a
multiple of ( ) times the expenses incurred by

he Architect, and the Architect's employees and consult

1.5.5  Other Reimbursable Expenses, if any, are as follows:

.S. copyright laws and will subject the violator to legal prasecution.
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Dollars

157 Aninitial payment of
(3 ) shall be made upon execution of this Agreement and is the minimum

payment under this Agreement. It shall be credited to the Owner's account at final payment.
Subsequent payments for services shall be made monthly, and where applicable, shall be in

propertion to services perfory red on the basis set forth In thl rgreement.
158 Payments are due and payable ( ) days from the date
of the Architect's invoice. Amounts unpaid ( ) days after the

invoice date shall bear interest at the rate entered below, or in the absence thereof at the legal rate

prevailing from time to time at the principal place of business of the Architect.

(Insert raie of interest agreed wpon.)

(Usury laws and requirements under the Federal Truth in Lending Act, similar state and local consumer credit
laws and other requlations at the Owner's and Architect's principal places of business, the location of the Project
and elsewhere may affect the validity of this provision. Specific legal advice should be obtained with respect fo
deletions or modificaiions, and also regarding requirements such as written disclosures or waivers.)

15.8  If the services covered by this Agreement have not been completed within

( ) months of the date hereof, through no fault of the
Architect, extension of the Architect’s services beyond that time shall be compensated
provided in Paragraph 1.5.2.

This Agreement entered into as of the day and year first written above.

O W N ER (Signature) ARCHITECT (Signature)

S nl

Rodney ¥. Friedman, FATA, C

0
CA License C3463

(Printed name and title) (Printed name and title)

cauTiot: You should sign an original AIA document or a licensed reproduction. Originals contain the AIA Togo
printed in red; licensed reproductions are those produced in accordance with the Instructions to this document.

cution.

ight laws and will subject the violator to legal pros
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2.1.7.3 In preparing estimates of the Cost of the Work, the Architect shall be permitted to include
contingencies for design, bidding and price escalation; to determine what materials, equipment,
component systems and types of construction are to be included in the Contract Documents; to
make reasonable adjustments in the scope of the Project and to include in the Contract
Documents alternate bids as may be necessary to adjust the estimated Cost of the Work to meet
the Owner's budget for the Cost of the Work. If an increase in the Contract Sum occurring after
execution of the Contract between the Owner and the Contractor causes the budget for the Cost
of the Work to be exceeded, that budget shall be increased accordingly.

2.1.7.4 If bidding or negotiation has not commenced within 9o days after the Architect submits
the Construction Documents to the Owner, the budget for the Cost of the Work shall be
adjusted to reflect changes in the general level of prices in the construction industry.

217.5 If the budget for the Cost of the Work is exceeded by the lowest bona fide bid or
negotiated proposal, the Owner shall:
1 give written approval of an increase in the budget for the Cost of the Worlk;
2 authorize rebidding or renegotiating of the Project within a reasonable time;
3 terminate in accordance with Subparagraph 1.3.8.5; or
4 cooperate in revising the Project scope and quality as required to reduce the Cost of the
Work.

2.17.6 If the Owner chooses to proceed under Clause 2.1.7.5.4, the Architect, without additional
compensation, shall modify the documents for which the Architect is responsible under this
Agreement as necessary to comply with the budget for the Cost of the Work. The modification of
such documents shall be the limit of the Architect's responsibility under this Paragraph 2.1.7. The
Architect shall be entitled to compensation in accordance with this Agreement for all services
performed whether or not construction is commenced.

ARTICLE 2.2 SUPPORTING SERVICES
2.2.1  Unless specifically designated in Paragraph 2.8.3, the services in this Article 2.2 shall be
provided by the Owner or the Owner’s consultants and contractors.

2211 The Owner shall furnish a program setting forth the Owner’s objectives, schedule,
constraints and criteria, including space requirements and relationships, special equipment,
systems and site requirenients.

2.2.12 The Owner shall furnish surveys to describe physical characteristics, legal limitations and
utility locations for the site of the Project, and a written legal description of the site. The surveys
and legal information shall include, as applicable, grades and lines of streets, alleys, pavements
and adjoining property and structures; adjacent drainage; rights-of-way, restrictions, easements,
encroachments, zoning, deed restrictions, boundaries and contours of the site; locations, dimen-
sions and necessary data with respect to existing buildings, other improvements and trees; and
information concerning available utility services and lines, both public and private, above and
below grade, including inverts and depths. All the information on the survey shall be referenced

to a Project benchmark.

2.2.13 The Owner shall furnish services of geotechnical engineers which may include but are not  ©13%7 A1A®
AlA DOCUMENT Bi41-1287

limited to test borings, test pits, determinations of soil bearing valies, percolation tests, evalua- STANDARD FORM
tions of hazardous materials, ground corrosion tests and resistivity tests, including necessary  <gryices

operations for anticipating subsoil conditions, with reports and appropriate recommendations.
The American Institute

of Architects

1735 New York Avenue, N.W.
Washington, D.C. 20006-5292
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ARTI

CLE 2.5 CONSTRUCTION PROCUREMENT SERVICES
251 The Architect shall assist the Owner in obtamlng either competitive bids or negotiated
proposals and shall assist the Owner in awarding and preparing contracts for construction.

252 The Architect shall assist the Owner in establishing a list of prospective bidders or con-
tractors.

253 The Architect shall assist the Owner in bid validation or proposal evaluation and determi-
nation of the successful bid or proposal, if any. If requested by the Owner, the Architect shall noti-
fy all prospective bidders or contractors of the bid or proposal results.

25.4 COMPETITIVE BIDDING
2.5.41 Bidding Docuwments shall consist of bidding requirements, proposed contract forms,
General Conditions and Supplementary Conditions, Specifications and Drawings.

2.5.4.2 If requested by the Owner, the Architect shall arrange for procuring the reproduction of
Bidding Documents for distribution to prospective bidders. The Owner shall pay directly for the
cost of reproduction or shall reimburse the Architect for such expenses.

2.5.43 If requested by the Owner, the Architect shall distribute the Bidding Documents to
prospective bidders and request their return upon completion of the bidding process. The
Architect shall maintain a log of distribution and retrieval, and the amounts of deposits, if any,
received from and returned to prospective bidders.

2.5.4.4 The Architect shall consider requests for substitutions, if permitted by the Bidding
Documents, and shall prepare and distribute addenda identifying approved substitutions to all
prospective bidders.

2.5.45 The Architect shall participate in or, at the Owner's direction, shall organize and conduct
a pre-bid conference for prospective b1dders.

2.5.4.6 The Architect shall prepare responses to questions from prospective bidders and provide
clarifications and interpretations of the Bidding Documents to all prospective bidders in the form
of addenda.

-, at the Owner's du ection, shall organize and conduct

l §LLU>cqucuL1) ocument and distribute the bi jding

2.5.4.7 The Architect shall participat
the opening of the bids. The Aiumec
results, as directed by the Owner.

».-..4~

2.5.5 NEGOTIATED PROPOSALS
2.5.5.1 Proposal Documents shall consist of propesal requirements, proposed contract forms,
General Conditions and Supplementary Conditions, Specifications and Drawings.

5.5.2 If requested by the Owner, the Architect shall arrange for procuring the reproduction of
Proposal Documents for distribution to prospective contractors. The Owner shall pay directly for
the cost of reproduction or shall reimburse the Architect for such expenses.

2.5.53 If requested by the Owner, the Architect shall organize and participate in selection inter-
views with prospective contractors.

2.55.4 The Architect shall consider requests for substitutions, if permitted by the Proposal
Documents, and shall prepare and distribute addenda identifying approved substitutions to all

prospective contractors.
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2.6.2 EVALUATIONS OF THE WORK

2.6.2.1 The Architect, as a representative of the Owner, shall visit the site at intervals appropriate
to the stage of the Contractor’s operations, or as otherwise agreed by the Owner and the Architect
in Article 2.8, (1) to become generally familiar with and to keep the Owner informed about the
progress and quality of the portion of the Work completed, (2) to endeavor to guard the Owner
against defects and deficiencies in the Work, and (3) to determine in general if the Work is being
performed in a manner indicating that the Work, when fully completed, will be in accordance
with the Contract Documents. However, the Architect shall not be required to make exhaustive or
continuous on-site inspections to check the quality or quantity of the Work. The Architect shall
neither have control over or charge of, nor be responsible for, the construction means, methods,
techniques, sequences or procedures, or for safety precautions and programs in connection with
the Work, since these are solely the Contractor’s rights and responsibilities under the Contract
Documents.

2.6.2.2 The Architect shall report to the Owner known deviations from the Contract Documents
and from the most recent construction schedule submitted by the Contractor. However, the
Architect shall not be responsible for the Contractor’s failure to perform the Work in accordance
with the requirements of the Contract Documents. The Architect shall be responsible for the
Architect’s negligent acts or omissions, but shall not have control over or charge of and shall not
be responsible for acts or omissions of the Contractor, Subcontractors, or their agents or
employees, or of any other persons or entities performing portions of the Work.

2.6.2.3 The Architect shall at all times have access to the Work wherever it is in preparation or
progress.

2.6.2.4 Except as otherwise provided in this Agreement or when direct communications have been
specially authorized, the Owner shall endeavor to communicate with the Contractor through the
Architect about matters arising out of or relating to the Contract Documents. Communications
by and with the Architect's consultants shall be through the Architect.

2.6.2.5 The Architect shall have authority to reject Work that does not conform to the Contract
Documents. Whenever the Architect considers it necessary or advisable, the Architect will have
authority to require inspection or testing of the Work in accordance with the provisions of the
Contract Documents, whether or not such Worl is fabricated, installed or completed. However,
neither this authority of the Architect nor a decision made in good faith either to exercise or not
to exercise such authority shall give rise to a duty or responsibility of the Architect to the
Contractor, Subcontractors, material and equipment suppliers, their agents or employees or other

persons or entities performing portions of the Work.

2.63 CERTIFICATION OF PAYMENTS TO CONTRACTOR

2.6.3.1 The Architect shall review and certify the amounts due the Contractor and shall issue
Certificates for Payment in such amounts. The Architect's certification for payment shall
constitute a representation to the Owner, based on the Architect's evaluation of the Work as pro-
vided in Paragraph 2.6.2 and on the data comprising the Contractor's Application for Payment,
that the Work has progressed to the point indicated and that, to the best of the Architect's knowl-
edge, information and belief, the quality of the Work is in accordance with the Contract

Documents. The foregoing representations are subject (1) to an evaluation of the Work for con-

e

- ~ 71 oy Cuihctantinl (Tas Tatimm (Aa) 4~ vacidie ~F o en
ormance with the Contract Documents upon Substantial Completion, (2) to resulis of subse-

11l

quent tests and inspections, (3) to correction of minor deviations from the Contract Documents
prior to completion, and (4) to specific qualifications expressed by the Architect.

ving violates U.S. copyright laws and will subject the vio to legal prosecution.
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determines that requested changes in the Work are not materially different from the requirements
of the Contract Documents, the Architect may issue an order for a minor change in the Work or
recommiend to the Owner that the requested change be denied.

2.6.5.3 If the Architect determines that implementation of the requested changes would result in
a material change to the Contract that may cause an adjustment in the Contract Time or Contract
Sum, the Architect shall make a recommendation to the Owner, who may authorize further
investigation of such change. Upon such authorization, and based upon information furnished by
the Contractor, if any, the Architect shall estimate the additional cost and time that might result
from such change, including any additional costs attributable to a Change in Services of the
Architect. With the Owner's approval, the Architect shall incorporate those estimates into a
Change Order or other appropriate documentation for the Owner's execution or negotiation with
the Contractor.

2.6.5.4 The Architect shall maintain records relative to changes in the Work.

2.6.6 PROJECT COMPLETION

2.6.6.1 The Architect shall conduct inspections to determine the date or dates of Substantial

Completion and the date of final completion, shall receive from the Contractor and forward to the

Owner, for the Owner's review and records, written warranties and related documents required by

the Contract Documents and assembled by the Contractor, and shall issue a final Certificate for
~ Payment based upon a final inspection indicating the Work complies with the requirements of the

Contract Documents.

2.6.6.2 The Architect’s inspection shall be conducted with the Owner's Designated Representative
to check conformance of the Work with the requirements of the Contract Documents and to
verify the accuracy and completeness of the list submitted by the Contractor of Work to be
completed or corrected.

2.6.6.3 When the Work is found to be substantially complete, the Architect shall inform the
Owner about the balance of the Contract Sum remaining to be paid the Contractor, including any
amounts needed to pay for final completion or correction of the Work.

2.6.6.4 The Architect shall receive from the Contractor and forward to the Owner: (1) consent of
surety or sureties, if any, to reduction in or partial release of retainage or the making of final
payment and (2) affidavits, receipts, releases and waivers of liens or bonds indemmifying the

Mo againet Hema
Owrier against liens.

ARTICLE 2.7 FACILITY OPERATION SERVICES
271 The Architect shall meet with the Owner or the Owner's Designated Representative
promptly after Substantial Completion to review the need for facility operation services.

2.7.2 Upon request of the Owner, and prior to the expiration of one year from the date of
Substantial Completion, the Architect shall conduct a meeting with the Owner and the Owner's
Designated Representative to review the facility operations and performance and to make

appropriate recommendations to the Owner.
©1837 AIA®
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ARTICLE 2.8 SCHEDULE OF SERVICES
281 Design and Contract Administration Services beyond the following limits shall be
provided by the Architect as a Change in Services in accordance with Paragraph 1.3.3:

R

up to { ) reviews of each Shop Drawing, Product Data
item, sample and similar submittal of the Contractor.

up to ( ) visits to the site by the Architect over the dura-
tion of the Project during construction.

up to ( ) inspections for any portion of the Work to
determine whether such portion of the Work is substantially complete in accordance
with the requirements of the Contract Documents.

up to ( ) inspections for any portion of the Work to deter-
mine final completion.

282 The following Design and Contract Administration Services shall be provided by the
Architect as a Change in Services in accordance with Paragraph 1.3.3:

1

7 Unlicensed photocopying violates U.S. copyright faws and will subject the violator fo fegal prosecution.

review of a Contractor's submittal out of sequence from the submittal schedule agreed
to by the Architect;

responses to the Contractor’s requests for information where such information is
available to the Contractor from a careful study and comparison of the Contract
Documents, field conditions, other Owner-provided information, Contractor-prepared
coordination drawings, or prior Project correspondence or documentation;

Change Orders and Construction Change Directives requiring evaluation of proposals,
including the preparation or revision of Instruments of Service;

providing consultation concerning replacement of Work resulting from fire or other
cause during construction;

evaluation of an extensive number of claims submitted by the Owner's consultants, the
Contractor or others in connection with the Work;

evaluation of substitutions proposed by the Owner's consultants or contractors and
making subsequent revisions to Instruments of Service resulting therefrom;
preparation of design and documentation for alternate bid or proposal requests pro-
posed by the Owner; or

Contract Administration Services provided 6o days after the date of Substantial
Completion of the Work.
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382 The Architect shall furnish or provide the following services only if specifically
designated

Services Responsibility Location of Service

(Archiiect, Owner or Not Provided) Description

1 Programming

.2 Land Survey Services

3 Geotechnical Services

4 Space Schematics/Flow Diagrams

in

Existing Facilities Surveys

Economic Feasibility Studies

N o

Site Analysis and Selection

bS]

Environmental Studies and Reports

9 Owner-Supplied Data Coordination

10 Schedule Development and Monitoring

11 Civil Design

12 Landscape Design

13 Interior Design

14 Special Bidding or Negotiation

15 Value Analysis

16 Detailed Cost Estimating

17 On-Site Project Representation

a8 Construction Management

18 Start-Up Assistance

.20 Record Drawings

21 Post-Contract Evaluation

22 Tenant-Related Services

23

24

.25

Description of Services.

(Insert descriptions of the services designated.)

< tmiiranced nhatocaovine viclates 1.5, capyright laws and will subject the violaior fo legal prosecution.
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ARTICLE 2.2 MODIFICATIONS
291 Modifications to this Standard Form of Architect’s Services: Design and Contract

Administration, if any, are as follows:

By its execution, this Standard Form of Architect’s Services: Design and Contract
Administration and modifications hereto are incorporated into the Standard Form of Agreement
Between the Owner and Architect, ATA Document Bi41-1997, that was entered into by the parties

i< e

as of the date:

O W N E R (Signature) ARCHITECT (Signature)
, ; ©1997 AlA®
(Printed name and title) AlA DOCUMENT B121-1867
STANDARD FORM
SERVICES

et You should sign an original AIA document or a licensed reproduction. Originals contain the AIA logo  The American Institute
of Architects

1735 New York Avenue, N.W.
Washington, D.C. 20006-5292

-y
[

CA
printed in red; licensed reproductions are those produced in accordance with the Instructions 1o this document.
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| FILE / COPY
HALE LANE “

5441 Kietzke Lane | Second Floor | Reno, Nevada 89511
Telephone (775) 327-3000 | Facsimile (775) 786-6179 @

www_halelane.com @@®f/%
MEMORANDUM g, 0 2. B
W,
TO: Calvin Baty | ‘90%2%

FROM: Sarah Class

DATE: November 14, 2005

SUBJECT: AIA Contract Review -- Owner's Issues
Our File No. 20606-0004

This memorandum identifies provisions of the AIA Contract between BSC Financial ("Owner") and
Mark Steppan ("Architect”) which disfavor the Owner and suggests possible revisions to these
provisions.

* Section 1.1: Under Section 1.1.6, the information in Article 1.1 may be relied upon in
determining the Architect's compensation, and in the event that the information changes,
adjustments to the Architect's compensation may be made. Specifically, a change to the
information set forth in Article 1.1 will constitute a "Change in Services" entitling the
Architect to an adjustment in compensation. See Section 1.3.3.2 (stating that a change in the
information contained in Article 1.1 is a change in service entitling the Architect to adjustment
in compensation).

Except for general information about the project, Article 1.1 presently either omits the /
information regarding the Project or leaves it to further agreement. Because a change in this
information could lead to compensating the Architect using the method described in Exhibit

"A" (which is the method utilized for a Change in Service under Section 1.5.2), it may be
advisable at this point to include more detail as to the project information, so as to avoid the
classification of additional information as a "Change in Service," entitling the Architect to
(presumably) increased compensation.

¢ Section 1.2.2.2: The Owner cannot significantly alter the budget or the budget allocated for

~ the Cost of Work without the Architect's agreement to a corresponding change in the Project

scope and quality. This gives the Architect some control over budget changes; thus the
budgets should be thought through prior to signing the contract, ' —

® Section 1.3.2: The Owner has the right to use the Architect's drawings only for purposes of -
"constructing, using and maintaining the project.” However, if the agreement is terminated,

HALE LANE PEEK DENNISON AND HOWARD . .
LAS VEGAS OFFICE: 2300 West Sahara Avenue | Eighth Floor | Box 8| Las Vegas, Nevada 89102 | Phone (702) 222-2500 | Fax (702) 365-6940
CARSON CITY OFFICE: 777 East William Street | Suite 200 | Carson City, Nevada 89701 | Phone (775) 684-6000 | Fax (775) 684-6001
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HALE LANE

ATTORNEYS AT LAW s

November 17, 2005
Page 2

the owner's right to use the drawings terminates, and it is only if the architect is "adjudged" in
default that the owner may use the documents. Thus, in the event that the architect defaults
(but is not adjudged in default), the Owner will not have the right to use the documents to
complete the project. This language should be revised to provide that the Owner may use the
documents upon any default.by the Arch1tect :

TR g

a

Section 1.3.6. This provision provides for a waiver of consequential damages and would ﬁ

preclude, for example, recovery of damages by the Owner against the Architect for items such
as loss resulting from the Architect's delay. This paragraph should be deleted.

Section 1.3.7.1. You may want to consider having the contract governed by Nevada law, (7 K. "

Section 1.3.7.6. You may consider making the Architect and its consultants liable for (ﬁ
hazardous waste if caused by the-Architect-orthesconsultants:

—Section 1.3.7.9. If you anticipate assigning the agreement, we will need to change the /
language in this section which prohibits assignment. :

Section 1.5. The terms used in the first paragraph should be defined so as to provide clarity
to third partles asto thelr meamng. '

Section 1.5. 9 If the archltect's services extend beyond 32)months of the date the agreement # £
is signed, those services will be additional costs to the Owner (presumably not included in the
5.75 percent cost). This could significantly increase the Architect's fees.

Section 2.4.1. You may want to expand on what is meant by "normal structural, mechanical
and electrical engmeerlng services." More specificity will IéSsen the Tikelihood of htlgatlon
over these points.

Section 2.8. The Owner should ensure this accurately reflects the desired services to be _
provided by the Architect, as any change in these services will entitle the Architect to
additional compensation. A

As a final note, the contract incorporates by reference the AIA Document A201, which we
should also therefore review prior to signing the contract. See Section 1.1.5 and Section 2.6.1.1. We
have a copy of this document from the AIA website, which we will rev1ew and let you know if we

have additional suggestions.
!
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samcaniglia

From: "Sarah Class" <sclass@halelane.com>

To: "Calvin Baty" <caivin@decalcustomhomes.com>

Cc: "samcaniglia™ <samcaniglia@sbcglobal.net>; "Danielle Bacus-Aragon”
<dbacusaragon@halelane.com>; "Doug Flowers" <dflowers@halelane.com>

Sent: Friday, November 18, 2005 12:01 PM

Subject: RE: AlA Contract

Calvin-

)41
As indicated in my last message, the AIA B contract that you sent us incorporates additional terms
and conditions from a separate AIA document (the’'A201). This is the "General Conditions" contract,
which, in addition to the B151 and the construction contract, forms part of the agreement between the
parties. My assistant Danielle will be emailing you a sample of this document for your reference. My
comments on the A201 are as follows:

; 4

1. Paragraph 2.2.1 -- You may not want to have to furnish financial information to the contractor. Also N

under paragraph 14.1.1 the owner's fallure to provide thlS‘ information may entitle contractorto | _; ';;J/' A

terminate the contract. I

2. Paragraph 3.2.3 -- You should delete the word knowingly from the last line of this paragraph (as o ,,_—
would seem to preclude recovery for the contractor's negligence).

3. Paragraph 3.3.1 -- This paragraph gives the archltect authority to direct the contractor to proceed with
work even if the contractor determines it is unsafe, but makes the owner solely responsible for any
resulting damage. This paragraph should be revised so that either the architect should be responsible for
the damage, or the owner should have the authority to direct the contractor to proceed with work. .

4. Paragraph 3.10.3 -- Contractor should perform the work in accordance with the most recent approved

schedule submitted to owner and architect. ;

Y \
5. Paragraph 3.18.1 -- The contractor's indemnity in this paragraph should cover loss of use in addition /.~ "
to the other delineated items; also, we should remove the limitation that restricts the mdemmty to

Legligenet acts of the contractor.

-
e
e

/ 6. Paragraph 4.3.10 -- This paragraph limiting the owner's recovery of consequent1al damages should be v

deleted; you may want to include in your construction contract a provision for liquidated damages in the
event the contractor fails to perform on time and in accordance with the construction contract.

7. Paragraph 4.6.4 -- The owner should be able to join the contractor and the architect in a single action. —
The language in this paragraph precluding joinder should be deleted, and the paragraph should provide
that joinder is permitted. The same changes should ‘be made to paragraph 1.3.5.4 of the AIA B151.

+ 8. Paragraph 5.2 -- This provision should be redrafted so that the owner has the absolute right to approve
or disapprove the subcontractors performmo work on the pr0_| ect (the language referring to reasonable
objection should be removed) ,

9. Paragraph 6.2.3 -- The owner is assuming responsibility for the costs incurred by the contractor for
the acts of a separate contractor. This should be acceptable only if the owner can recover the cost from /

11/21/2005
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the contractor that causes the loss.

10. Paragraph 10.3.3 -- The owner's mdemmty should not include losses in any way caused by the
indemnified parties (the language presently only excludes owner's indemnity from losses caused by the
negligence of the indemnified parties). In paragraph 10.5 the language referrmg to negllgence should |
also include gross neghgence or willful misconduct. ,

A AL
11. Paragraph 11.4.1.1 - It may or may not be feasible for the owner to obtain the insurance coverage ) 3
required by this paragraph. o {,L‘A l, 2
12. Paragraph 12.2.2.1 -- This paragraph provides that if the owner does not make a claim agamst the % , 7
contractor within the first year following substantial completion of the project, the owner waives the
right to do so. This provision should be deleted. The reference to the 1-year period in paragraph 4.2.1 - ..

should also be deleted. Ry

13. Paragraph 13.2.1 - If you want to have the flexibility to assign the contract, this provision
prohibiting assignment will need to be removed.

-

14. Paragraph 14.2.1 -- I would delete the langage "persnstently and repeatedly" in subsection 1, the
word "persistently" in subsection 3, and the word " substantial" in subsection 4.

15. Paragraph 14.2.4. If the owner terminates for cause, any savmgs in completm0 the work should not
have to be paid to the defaulting contractor. R

" Also I have an additional comment on the B151: you may want to require that the architect design the
project within the budget (i.e. that he redraft the plans at no additional cost if the lowest bid exceeds the
budget). This may 'take some negotiation with the architect if it is something that you want (since
presumably he purposely did not include this provision). As requested below, I will work with Sam in
implementing any changes that you would like. .

Thanks

Sarah

From: Calvin Baty [mailto:calvin@decalcustomhomes.com]
Sent: Wednesday, November 16, 2005 5:01 PM

To: 'Sarah Class'

Cc: 'samcaniglia’

Subject: RE: AIA Contract

Sarah,

Thank you for the noted suggestions. | will have my partner Sam Caniglia contact you directly about
implementing your suggestions in final form.,

Thanks,
Calvin

From: Sarah Class [mailto:sclass@halelane.com]
Sent: Monday, November 14, 2005 6:04 PM

11/21/2005
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Danielle Bacus-Aragon

From: Sarah Class

Sent: Tuesday, November 29, 2005 2:58 PM
To: 'samcaniglia@sbcglobal.net'

Cc: Danielle Bacus-Aragon

Subject: AlA Contract -- Additional Language
Sam:

| enjoyed meeting you this morning. As discussed, below is suggested language to add to section 1.3.2.2 of
the B141:

For purposes of this Section 1.3.2.2, Architect shall be deemed in default if: (a) Architect shall fail to keep or
perform any of the terms, obligations covenants, agreements or conditions contained herein, and such defauit
continues for a period of thirty (30) days after notice by Owner or beyond the time reasonably necessary for
cure if such default is of a nature to require in excess of thirty (30) days to remedy; (b) Architect shall become
bankrupt or insolvent or make a transfer in defraud of creditors, or make an assignment for the benefit of
creditors, or be the subject of any proceedings of any kind under any provision of the Federal Bankruptcy Act
or under any other insolvency, bankruptcy or reorganization act; or (c) a receiver is appointed for a substantial
part of the assets of Architect. ’ .

| will call Nathan when | receive the proposed modifications to the building code. Please let me know if you
have any questions or need further assistance.
Sarah

Sarah E.L. Class, Esq.

Hale Lane Peek Dennison and Howard
5441 Kietzke Lane, Second Floor
Reno, Nevada 89511

Telephone: (775) 327-3000

Facsimiile: (775) 786-6179

Visit our website: www.halelane.com

PERSONAL AND CONFIDENTIAL. This message originates from the law firm of Hale Lane Peek Dennison and Howard, Professional Corporation.
This message and any file(s) or attachment(s) transmitted with it are confidential, intended only for the named recipient, and may contain information
thatis a trade secret, proprietary, protected by the attorney work product doctrine, subject to the attorney-client privilege, or is otherwise protected
against unauthorized use or disclosure. This message and any file(s) or attachment(s) transmitted with it are transmitted based on a reasonable
expectation of privacy consistent with ABA Formal Opinion No. 99-413. Any disclosure, distribution, copying, or use of this information by anyone other
than the intended recipient, regardless of address or routing, is strictly prohibited. If you receive this message in error, please advise the sender by
immediate reply and delete the original message. Personal messages express only the view of the sender and are not attributable to Hale Lane Peek
Dennison and Howard. IRS CIRCULAR 230 DISCLOSURE: Pursuant to requirements related to practice before the Internal Revenue Service, any tax
advice contained in this communication (including any attachments) is not intended to be used, and cannot be used, for purposes of (i) avoiding
penalties imposed under the United States Internal Revenue Code or (i) promoting, marketing or recommending to another person any tax-related
matter addressed herein.
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ARCHITECT

December 20, 2005

Sam Caniglia

BSC Financial, LLC

c/o Consolidated Pacific Development, Inc.
932 Parker Street

Berkeley, CA 94710

Via Facsimile: 510.548.6164

RE: RESPONSE TO AIA CONTRACT REVIEW OWNER’S ISSUES
HALE LANE FILE NO. 20606-0004
RESIDENTIAL PROJECT-RENO, NEVADA

Dear Sam,

This letter shall serve as our response to the comments made to our AIA Document B141 Agreement and the
A201 General Conditions of the Contract by Hale Lane Attorneys at Law.

RESPONSE TO B141 STANDARD FORM OF AGREEMENT BETWEEN OWNER AND ARCHITECT

1. Section 1.1 under Section 1.1.6 - We agree.

2. Section 1.1 under Section 1.5.2 — We invite any suggestions as to what additional project
information should be included in the agreement.

3. Section 1.2.2.2 - We agree.
4, Section 1.3.2.2 - Revised text shall read:

If and upon the date the Architect is adjudged in default of this Agreement, or upon any default by
the Architect, the foregoing license shall be deemed terminated and replaced by a second,
nonexclusive license permitting the Owner to authorize other similarly credentialed design
professionals to reproduce and , where permitted by law, to make changes, corrections or additions
to the Instruments of Service solely for purposes of completing, using and maintaining the Project.

Either party to this agreement shall be deemed in default if: (a) Either party fails to keep or perform
any of the terms, obligations covenants, agreements or conditions contained herein, and such
default continues of a period to thirty (30) days after notice by either party or beyond the time
reasonably necessary for cure if such-default is of a nature to require in excess of thirty (30) to
remedy; (b) Either party shall become bankrupt or insolvent or make a transfer in defraud of
creditors, or make an assignment for the benefit of creditors, or be the subject of any proceedings of
any kind under any provisions of the Federal Bankruptcy Act or under any other insolvency,
bankruptcy or reorganization act; or (c) a receiver is appointed for a substantial part of the assets of

either party.
5. Section 1.3.6 - We recommend not deleting this paragraph.
6. Section 1.3.7.1 — The construction contract should be governed by Nevada law. The Agreement

between the Owner and the Architect should be governed by California law because the Architect
and one Owner are based in California.

7. Section 1.3.7.6 — Revised text shall read: Unless otherwise provided in this Agreement, the
Architect and Architect’s consultants shall have no responsibility of the discovery, presence,

Avenue, svite 1023, Emeryville, CA 94608
p:510-420-1666 F:510-420-0599
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MARK B. STEPPAN, AIA, CSI, NCARB

ARCHITECT
handling, removal or disposal of or exposure of persons to hazardous materials or toxic substances
in any form at the Project site, unless if the Architect or Architect’s consultants specify hazardous
waste products.

8. Section 1.3.7.9 Revised partial text shall read: The Architect shall execute all consents reasonably
required to facilitate such assignment, so long as insurance vehicle is also assigned maintaining
architects protection.

9. Section 1.5 — The abbreviated terms used in the first paragraph are as follows:
e Schematic Design
e Design Development
e Construction Documents
s Construction Administration

There definition can be found in the American Institute of Architect’s Handbook of Professional
Practice, Volume 2, Sections 3.6 Design Services, 3.7 Design Parameters, 3.8 Design
Documentation, and 3.9 Construction Related Services. Copies of these sections shall be provided
upon request.

10. Section 1.5.9 - We agree.

11. Section 2.4.1 — In this case, normal structural, mechanical and electrical services mean that the
consultants are contracted to the Architect and no extravagate systems are required by the Owner
which would trigger an increase in consultants fees as well as Architects. We anticipate that the end
result of the project would produce industry standard Class A units.

12. Section 2.8 - No action required.

RESPONSE TO A201 GENERAL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION

Note: According to common practice, and as reflected in the AIA system of documents, the owner-contractor
agreement is accompanied by a set of “general conditions.” The rights and responsibilities of the owner and
contractor—and to some extent the architect—are set forth in the general conditions.

Whereas the owner-contractor agreement contains project-specific provisions, the general conditions contain
provisions mainly of a contractual (vs. procedural) nature that tend to be consistent from project to project. The
parties need a fair and comprehensive set of guidelines and “laws” for their relationship, and the general
conditions provide them.

Although only the owner and contractor are parties to the construction contract of which the general conditions
are part, the architect also has an interest in the terms and provisions of the general conditions. During the
construction phase, the architect has specific duties and responsibilities according to its contract with the owner.
Those duties and responsibilities are restated in the general conditions to the contract for construction so the
contractor is informed about the architect’s role and the obligations the architect has been engaged to
undertake.

The provisions in the various forms of general conditions are also consistent with the provisions in the AlA’s
forms of owner-architect agreement. Therefore, when a properly selected series of AIA documents are used
together on a project, the terms will be consistently used and the rights and responsibilities of the parties
properly coordinated. This consistency is an important reason for selecting AIA documents

Because the general conditions are, intentionally, somewhat generic, there must be a way to tailor them to
reflect the specific requirements of the owner, the project, and local law. This is accomplished via
supplementary conditions, which modify or extend the general conditions. They are often used to modify the
ground rules and relationships when

1485 Park Avenuve, suvite 103, Emeryville, CA 94608
P:510-420-1666 fF:510-420-0599
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e Multiple prime contractors are involved
e The project is being fast-tracked
e The contractor is being compensated on a cost-plus basis

Currently the Owner is evaluating the above referenced project delivery options.

1. Section 2.2.1 - No impact to Architect.
2. Section 3.2.3 - We agree.
3. Section 3.3.1 - Add text at end as follows: Architect agrees to never direct to proceed with means,

methods, techniques, sequences or procedures which may not be safe.

4. Section 3.10.3 - We agree.

5. Section 3.18.1 - We agree.

6. Section 4.3.10 - We agree. Owner shall determine.

7. Section 4.6.4 — Our insurance carrier does not allow consolidation or joinder. If this item is still in

question, we shall respond at a later date.

8. Section 5.2 — We agree. Owner shall determine.
9. Section 6.2.3 — Separate Contractor is in Owner control and Architect is not impacted. Owner shall
determine.

10. Section 10.3.3 & 10.5 — Not Architect issue.

11. Section 11.4.1.1 - We recommend property insurance coverage with architect named as insured
with waiver of subrogation.

12. Section 12.2.2.1 & 4.2.1 — We agree.
13. Section 13.2.1 — We agree.
14. Section 14.2.1 — We agree.
15. Section 14.2.4 — We agree.

16. Designing the project within budget comment: Architect agrees to redraft the plans at no additional
cost if the lowest bid exceeds the approved budget.

If you have any questions or need more information please do not hesitate to contact me.

Cc: 0515-1 Agreement File
0515-1 Accounting File

1485 Park Avenue, suite 1023, Emeryville, CA 94608
p:510-420-1666 F:510-420-0599
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November 15, 2005

Sam Caniglia
BSC Financial, LLC

c/o Consolidated Pacific Development, Inc.

932 Parker Street
Berkeley, CA 94710

RE: ARCHITECTURAL DESIGN SERVICES AGREEMENT
RESIDENTIAL PROJECT-RENO, NEVADA

Dear Sam,

We are pleased to present this proposal for the above referenced project based on the provided site map,
existing site data, zoning information, residential design guidelines, site photos, survey and meetings.

SCOPE

Based on the information received, we will analyze the building and site and make design recommendations for
a new high-rise residential building. We shall make one site visit accompanied by the Owner and shall
participate in one meeting with the appropriate City officials.

SCHEDULE

Design, documentation and meetings will occur in a timely manner, as required by the approval process and the

Owner’s schedule.

COMPENSATION

We shall perform the above referenced services on a time and materials basis based on our 2005 hourly billing
rate schedule. All Reimbursable expenses (including but not limited to printing, plotting and messenger services)
shall be billed at one hundred percent plus a fifteen percent mark-up. See attached Exhibit A.

Fees and reimbursable invoiced amounts shall be billed on a monthly basis. All invoiced amounts not in dispute
are due and payable within 30 (thirty) days from the date of the invoice. If the Owner disputes any portion of an
invoice, Owner agrees to inform us in writing of such dispute within 7 calendar days of receipt of the invoice.

If you have any questions or need more information please do not hesitate to contact me. We will track this work
effort under the project number 0515-01 and 0515-01R.

Cc: Agreement File
Accounting File

ACCEPTED:
BSC Financial LLC

Vf/ = // >~ b
%Sam Caniglfa - " Date

103, Emeryvillie, CA 944608
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EXHIBIT A

2005 MASTER FEE SCHEDULE

PRINCIPAL/OFFICER $220.00 per hour
EXECUTIVE VICE PRESIDENT $200.00 per hour
SENIOR VICE PRESIDENT $170.00 per hour
VICE PRESIDENT , $145.00 per hour
ARCHITECT Il $145.00 per hour
PROJECT MANAGER Il $145.00 per hour
ARCHITECT li $125.00 per hour
PROJECT MANAGER I $125.00 per hour
CONSTRUCTION ADMINISTRATOR I $110.00 per hour
ARCHITECT I $110.00 per hour
PROJECT MANAGER | $110.00 per hour
JOB CAPTAIN | $110.00 per hour
CONSTRUCTION ADMINISTRATOR | $100.00 per hour
SENIOR DESIGNER/DRAFTER $100.00 per hour
GRAPHIC DESIGNER $95.00 per hour
INTERMEDIATE DRAFTER/DESIGNER $90.00 per hour
JUNIOR DRAFTER/DESIGNER $70.00 per hour
GRAPHIC DESIGN ASSISTANT $70.00 per hour
ACCOUNTING $65.00 per hour

SPECIALIZED COMPUTER IMAGING/RENDERING  $200.00 per hour
CLERICAL/WORD PROCESSING/OFFICE SUPPORT  $65.00 per hour

REIMBURSABLE EXPENSES AND CONSULTANT FIRM'S FEE SCHEDULE

Reimbursable Expenses are billed to the Client in addition to Architect’'s Hourly Rates at 1.15
times the cost to the Architect. These include transportation and living expenses in
connection with out-of-town travel, models, perspectives, renderings, reprographics, plotting,
postage, delivery messenger services, and telephone and telefax costs. Consultant services
will be billed to the Client in addition to Architect's Hourly Rates at 1.15 times the cost to the
Architect.

NOTES
1) The above rates also apply to Hourly Basis Services, Additional Services or
changes within Lump-Sum or Fixed-Fee Agreements.
2) Rates shall be increased by a factor of 1.50 for hours incurred outside USA.
3) Contract or part-time employees are billed at the category of work performed.
4) These Schedules are part of the letter of agreement.

*This Schedule is subject to annual increases not to exceed 4%.
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December 14, 2005

Sam Caniglia

BSC Financial, LLC

c/o Consolidated Pacific Development, Inc.
932 Parker Street

Berkeley, CA 94710

Via Facsimile: 510.548.6164

RE: ARCHITECTURAL DESIGN SERVICES CONTINUATION LETTER
RESIDENTIAL PROJECT-RENO, NEVADA

Dear Sam,

Pursuant to our December 12, 2005 meeting with John Schleining, we shall continue to advance the above
referenced project in a timely fashion, in order to aggressively advance the building design, meet entitlement
obligations, consultant selection and input, pricing support and meeting requirements. Please respond in writing
within 7 business days upon receipt of this letter if we are not authorized to continue working on the project.

If you have any questions or need more information please do not hesitate to contact me. We will continue
tracking and billing this work effort under the project number 0515-01 and 0515-01R.

Yours Truly,

Nathan Ogle, AIA

Cc: Agreement File
Accounting File

1485 Park Avenuve, svite 103, Emeryville, CA 94608
p:510-420-16606 f:510-420-0599
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February 7, 2006

Sam Caniglia

BSC Financial, LLC

c/o Consolidated Pacific Development, Inc.
932 Parker Street

Berkeley, CA 94710

Via Facsimile: 510.548.6164

RE: ARCHITECTURAL DESIGN SERVICES CONTINUATION LETTER
RESIDENTIAL PROJECT-RENO, NEVADA

Dear Sam,

Pursuant to our upcoming unscheduled presentation meeting with the City of Reno, we shall continue to
advance the above referenced project in a timely fashion, in order to aggressively advance the presentation
materials, powerpoint, meet entitiement obligations, consultant selection and input, pricing support and meeting
requirements. Please respond in writing within 7 business days upon receipt of this letter if we are not
authorized to continue working on the project.

If you have any questions or need more information please do not hesitate to contact me. We will continue
tracking and billing this work effort under the project number 0515-01 and 0515-01R.

e e G o e e S

I Py o
-

& 2

han Ogle, AIA
Cc: Agreement File

Accounting File

1 4.85 Park Avenuve, suite 103, Emeryville, CA 94608
p:510-420-16066 :510-420-0599
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March 24, 2006

Sam Caniglia

BSC Financial, LLC

c/o Consolidated Pacific Development, Inc.
932 Parker Street

Berkeley, CA 94710

Via: Email

RE: ARCHITECTURAL DESIGN SERVICES CONTINUATION LETTER
RESIDENTIAL PROJECT-RENO, NEVADA

Dear Sam,

Pursuant to our Meeting on March 24, 2006, we shall continue to advance the above referenced project in a
timely fashion, in order to aggressively advance the presentation materials, powerpoint, meet entitlement
obligations, consultant selection and input, pricing support and meeting requirements. The immediate tasks
associated with the outcome of our meeting are as follows::

1. Alert the design team and all parties of the Owner directive to amend the City Site Use Permit
Application with the updated unit mix as indicated below.

2. Review and implement the new desired unit mix from 394 to 499 units involving adding studio and 1
bedroom units in lieu of some 2 and 3 bedroom units.

3. lIssue, in sketch format, the unit mix revisions (plans and project data) for review and comment by March
29, 2006.

4. Review and recommend new parking requwements based on updated unit mix which will include
updating/expanding garage levels and considering parking stall lifts.

5. Update square footage takeoffs for the Meridian report based on the 499 units.

6. Issue sketches for review and comment (Dan Gustin vote) for the Ben Franklin type Wingfield historical
memorial.

7. Continue to advance the power point presentation matenals

8. Continue to assist in updating the current construction budget.

9. Implement the minor agreed to Addendum 1 Agreement items and investigate the three items pending
resolution for consequential damages, successors and assigns and termination expenses.

If you have any questions or need more information pleaseldo not hesitate to contact me. We will continue
tracking and billing this work effort under the project number 0515-01 and 0515-01R.

Yours Truly,

Nathan Ogle, AlA

Cc: Agreement File
Accounting File
C. Bosma, DeCal
D. Snellgrove, Wood Rodgers

venue, suite 103, Emeryville, CA 94608
66 : f:510-420 99

|
| -
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BOYTR BUYER
INCLUDED: _ WATVED;
® (] N/A__&G. TAX DEFERRED EXCHANGF. (INVESTMENT
h&wmﬁkmmmhammmr«hmﬂm
mewmmwmmmmwmmmmmw
mhmmmmmdumwwm‘mummh
o with sk exch uv,wﬂhsmcwaﬁmofmmumybemmbiyw
1o Afctuze the Taene. Trovided txst: (a) Tha other pacty shalt noc be obligsted o detay the closing. () AD
addtrionsl costs In dga with the exch ,Mbcmbyhmmmm:\\mmd

mwmdmmpmpm
Paryer mmwa-lﬂ;lmmm&m

Sollr mmy eloct to doa 1031 Tax Defered Exchengn

s

MWHMMQW'SMMMWPMhh.ﬂ:
mmmuﬂmwms&unmam. Seller repregents that thae
nro o C Ouneehip Associatioos or Agroanents relsted to the Property.

WAIVED:

®___ [LNA__ 621 ADDITIONAL INSPKCTIONS:

Unless stated ofberwise in this Agrocraont, the Buyer shall =t ] Buyws [J8nllec’s expeosc, heve tho
fight to grdar any aod all inspections that Duyer dacma necoeeiry by sxpert, memding, Yut aot limited

Buyer __ Merzsss J orovson Groue s AS

-

Copydgle 101w REL ummtﬂ-«,—dﬂmmwmwﬂql X JOVINRON.

ILIESCU000047
JA1286
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APDIPRERS: e beond g O N0 nal el S

10, engineers, geclogicts, architcots. coutmotors, surveyofs, and strucineal pert control operator to
mmmwmmxmmmmmmmmm,
but pot Limited to, reofing, clecrical, plwmbicg, hesting, coollng, appliances, pool boundariss,
structurs]  inspection report, r00f tapowion, Plrsee § Bavironmontal Report on Hazardons Wastes
and Matoriela, AD.A. (Americans Disabilities Act) Repost. Ashestoa testing report, load baced print
report. radan copurt, maold laspection, wood stove inspoction. sdmkgymoﬂmﬂon‘mhquc
Al Mfomation,  electromagnetic fild report, water quality / quamify report, sapGc Kyawme
napection, shall be orderod and must oxeroiss tiat right within _ﬁmmjm_ofammu(
this Reports shall be approved, rejected, or waived by Buyes withio (3 THIRI. G0
dapx [ NA {IV/A_ ) days of recsipt. by Buyer of ¢uch report. .
&wmm%,ummws:na,mpmmmdmmmm
oith Hst(R) itcmizing all repalss pquesind try Buyer at inds d by maid ingpections end repoey: within X
ton (10 glays (] N/4___(N/A} days of rocelpt of sk Saller agroas o pey an smount NOT 1o cxooed
the towl zam of $__INVA__for sll Wmﬁﬁmlﬁawﬂ.wumwmﬂwq
dofbct disoovered or defeer which ha bovoame worss than wag otiginally indicated. .
Akundcdmpdn,mmm«wmmimidmﬁﬁadbywdmhmdmm
statod doliar wmovmt sholl be at Buycrs cxpeasa. Howover, if fopsir expenses are considorod
cmﬁwhybny«.ﬂwnbuywmywmbmm"gmumasmﬁmmu Soller agrees
to repalr at Seller's mxpense by wiitten addendum.
lfmtoawlemlbydoaeofnmw.ﬁmdsshl\lbohddinmm,ifmtdiﬂllowedbybmdc{,md
Mmdbyu«ewmwmmohmmunbyanmcdmmumwmopww.
arﬁﬁing(had)opmpwvhﬁmo!widmohwwwwuhmﬁm
Axmnurhcmmwaﬂable.wpimdmcrwmﬂmywdﬂadmwvﬁﬂpm(of
cmpmwmwmshubeddiwndmme“mofbuy«ndsdl«wm“mdudm
recelvo the sros on behalf of thelr princlpals,
Mwmwhwmmiwmmmmmwﬂuwmmmm
condition of the Property.

9, CHANGES DURING TRANSACTION:

Druring the pendanoy of this 6 ction, Seller agreos that vo clumgts in the existng keoses or
raﬂuw@ﬂk%mnmiuﬁwmdammmm,mwm
yobstantial Altsrations of (opairs be made of undertakca without the writicn oot of the Bayer.

10. FRORATIONS:

101 TAXFS:RnlwmyumMytblabythmofmehopwmn be provated through
Escrow mw of the dat of the racordstion of the deed, based upon tho Jatest tmx Lill svailabla. Buyoe
shaﬂptysupplm\aulhxbﬂlhdedbyhum&rof&ne?ropmymﬂtvm&y:mmnbe
lmdommlpﬂyh\cuhuponmcdvtdawpyefuysuchwpplmwﬂ&cmm(mmm
10 accomplish fuch pro-ragon, Seller stall pay and dischargs in fll, at or Lefore tho Closing, tha
nnpddbd:mcfuyapedalrwmboud‘s.

10.2 TNBURANCE: I Duyer elects 10 take an aspignmens of the exjwtiop casualty and/or Linbility

insurango tot is nﬁhin:dbysdlor,m-mnwtprw\ium&mwﬁwvlbnﬂhmonmd through Escrow
an o the date of Clowisg. .

By __ M Jommson Growe el

Coppigk 204t R Mmmwmmmwmwmmhnulmwc&
]

JA1287
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SPMAREN Wiewen aun st ot 3 ed Tdinid Steeet

103 RENTALS, INTEREST AND EXFPENSES: Pxponaes, such as, but pot Limited to, utilities,
mdopmﬁngapmshanbepnnwdcoﬁhodmeofﬁmmhibmmwmﬁedby
Seller within (X wo (2) dia_ or () A (N/A) days_priot to SJosc of eecraw, The Parties agroo
upwdymhummmmmi&dvmwmmﬁmmmm@g.

104 SFCURITY DEPOSIT ANU LXASE CREDITS: Sccurity Deposits hetd by Seller ond
eonsldmlﬂmnhwlvﬁlzhuavﬁs:haﬂNWNBW%IMNMMM\&MOIB\!W
2t the Cloaing. Such itos shall be supplied by Seller within (X beo (2) dars or [ _NA_QVA)
days_ prioe 19 dlore of cxcrgw.

‘10.6WWMTM:MyMw&MHMMMWMMMbn
the Cloging s5all be addjusted by the parties 81 3000 24 ibly following clost of esorow.

12. ENCUMBRANCKFS:

hﬂﬂqumﬂmmwmmywmﬂmﬁ&nhmmﬂm(l)
MMTmmﬁ&nwa)mmm\Mmﬂv.ww
of moord, i any, which do oot mucrially affct the walus oc interded urc of e propcrty. Such
encummbranees hall be doomed approved wmiess written natics 1o tha cortyary it defivered to Seller or bis
sgeat within JHIRTY (0) days of acceptance.

13. NOTICES:
MWWWWMMMNmﬁno{&H@aoﬁwdﬂmmﬁgbw
property from City, Coumy, Swre, or Fodaral agousics, or any other person or parien.
Pursus to Nevada revisnd strotey, to Buye(z) of real property, Ror or under, dovologent is herchy
Mﬂmbmmyhn@ﬂhiwh%hwhmwwmhww
povermental sgemcios.

14, DEFAULT:

* I the sves thag Buyer shall defaclt i the pordforoumoc of this agregmant, Sofler may cubject to xny
ﬁ@ndunmmmm@oﬁmmo{mmﬂumw
providd in pamaagh AZ below, aad Buyer shall brve the right w wke such action a6 be dooms spproprixte
1 rocovas such porticn o the doposit 63 mey bo allowed by law,

15. PHYSICAX POSSESSION:
Fhyrical possession shall be delivared m Buyer upon recordation of the dood:

16, TIVE;

Time i of the £r3ence 23 to sach ad evary provision of s agrooment. I after & £00d, fith offiat,
mwmmuumm“mw«dﬁdmmwulmmmm
w0 the grovisions of this 1, than thin cactract may be deemed noll and void, the dapewit shall be
retumned to Purchaser, and the eccrow dall be canccled. Bither party may sosort t such remedics as # may
have in Law ot equity, suiject to the Siquidated dareages provision set forth in Parigraph 42 below.

e Memoes Jazson Grour. seird /)

Copyeicnc 908y REL. AB Ao wonam wil. By reppbeclom, ey, podblsmtion allerd withien spponsl by X KJOMNION,

JA1288
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@

PIRENS: Rier and s Crad (S leld Sineg |

17. HAZARDOUS MATERIALS: .
Scﬂamm:ﬂwm&agwdrbwds&(swmmmummm
with any { den sala, including, but aot Limitd o, asbastoa, proscssod. patrolom dacivatives, PCB
teaasformere, other toric, harardos or inated sub -—lndmdapvmddmgaf;mk' Seler
mmwmumsxmmw,m».nm\ewmmymmmwhchm
Mamqﬁewmmum«mmm»mmmmm@m,
DBoth Duysra wod Sellers should sesk the advics of mdependeat cxparmy regasding the potontial prewece
andlor effoct of oo or bavandouy mbstancem on el property ond ooy AmpTCTUoecks %o be sald o
purchased

18. AGENT(S) DISCLAIMER:

Buyer and Seller acknowledaes tha txocpt as otherwise cvpresly stated hevein, Agrot(s) s ot mado
ary varczty of representation with rerpoct t zny of the following: (a) the lepality of th pramant or exy
possible firhure use of the Property under mnry thdaral, st oc loat brwv; (b) pending or poosible fitnrs action
by any povernmontal cutity or Agency which mey adhat the Proporty; (c) the phyzicel condition of to
Froperty, ischuding bur pot limieod 10 soll conditians. Ruryer/3afler aswa that investigation and smolyzis of
all matears ralated to the Property fa their sole reaponaibility sod that BuyerRaller shall oot botd the agent(s)
reppoasibls relating in sny waty to the foragoiog mawars.

19, CORRESPONDENCY;

All notiots required or permittod hercunder shall be made and given fo parties io writing with & copy
thereaf to Agoat(z). Aoy tuch writing may be ecnt to the partics and Ageng(1) by muil, ir sxcpreas
(grvermment oc pivabs careied), of ficsimiic machine,

Undess othcrwise specifically provided in this Agreoment sll notiocs, demends or athes cooanicasions
given hercusder shall be i writing and will be doemod to have boen duly daliverod upon pacsonal dalivery,
a2 of the noxe day afier deporit with & corsmonly aseeptad courier T over-night dalivory, oc as of tho trd
busincys day aer mailing by Usited Staes cenified mall. returm receipt mauesred, powage propeid on
sddressed a3 llows:

I w Scler, 10; JOHN NLIFSCL .
200 COURT STRERT .
BENQ.NEVADA 39501 .

If o Buyer, to: _SAM CANIGLIA
932 PARKER STREET
BERKELEY, CALTFORNIA__
Copiss to: Richard K. Johnson q 1-R142
64% 8, McCarppn Blivd, __Phono: 773-8234477
Reng Nagada  $93Q2
Signed documents recaived via Facximile shall be binding mnd shall be used for the preliminary negotistions,

Buyer/_MmmJommﬁxmm_w

Coprrighe 2001 by RE). AR righres romorvinl, N roprrebcsios, cogunns, probfosmsiemn o et et by KK JOMTNEON,
1
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D]

OHMEENN: | Higson Laned g Coied S0 nit tAgmLYnsa

aod will be Brllowed up with criginal writon and exscutod documcots,

20, SEVERABIUITY:

IF {or any roaacn, ady provision of this Agreement shall be beld 10 be mocfgrozabls, it shall aot affect
the valldity or eafdreesbility of any other provisiox of tho Agrocmont,

Waiver by ont party of the perfbormmnce of o6y Sovesant, coodition or promise shafl st invalideze thiy
Agrocment, nor shall it be considared to be a waver by mch party of any other covemant, condition oc
proniiss ercunder.

21, COVERNING LAW;

This Agrecroant chall be governed by the baws of the State of Nevads.

22. NO ONXL DXEMED DRAFTER:

Duyer and Sellar haceby agrea that neither Buyer, Sollor nor Agentie) chall be decmed to be tho drafter
ofﬁuAymmdeﬁmmﬁqummeyamdhwu&wm
oot this Ag or any provision hereof sgainst ciller Buyer, Selice or Agont(s) a3 the dosfier
heeeaf. Buyer end Sellar hovey waive ay and aB rights to claims agalast i other party md Appni(s)
relstios m eny way  tho forogomy ormtber,

13, COUNTERPARTS:

The patite myy owcute this Agrocmacnt, srry and all sddonda ettnched horoto, ood wy o all e
molifications of this Agrocment in two or more conmterparts witch shall, in tho agerogata, be tigaed by all
the parties; each couospart shall be docrmed an oriainal insinumont a agaimet any party who bas sigocd it;
afl of which toethee will conatitirm bot oo insnireent,

J4, FFFECTIVE DATE OF THIS AGREEMENT:

The carliost duto by which both Buyer sod Seller have fully oxsoutod this Agrecment ghall bo tho
"Bffoctive Date of thiz Apresroaat”, At the top of this Agroament ls the “Written Date™ which ig usod for
refirenos purpoces only.

25 AUTHORITY OF INDIVIDUALS SIGNING ON BEHALF OF ENTITY:

Pach person sigving this Agrooment, on bohalf of un ontity oonstitutiog vithcr party wareants that (x) he o
#ha e dyly authorized to sign and deliver this Agreorment an belalf of the cutity, i accordance with a doly
doprorl rerolotion of e board of directons ar the bylaws of the cotpoation in the cass of & comocation. in
eordure with the Agrecmant of Partnerthip or resohution pursusnt thareto in the case of n parmetsbip, or
in accordance with the trust agreement m the croe of & trust, Asd (b) this Agroamont, is bnding upan the
uurpo:adnu.ym:hporm-:mrdmewixmm Ruch emity shall be duly and propely
in the State of Nevade. Thia Ag shal contine smuf be binding ou e
hma,mudwofﬁcpﬂdbemo

24, FXHIRITS AND ADDENDUM:
All bod anhibits and addend foered to in this A t s o part of this Agrocenont.

19

oo Mexzres Jormson Guove  soiod & .
Copwighe W\-m At righo. mmcread, N vagrodh o, e, r-u--n-.l.-.a-d\...,.,....n.,gx

p.t
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ADDBRIXE:  theem Lol Cosurt St Iddnad Sina .

27. DUSINESS DAYS:
H thc (a) stated Clong dﬂem(b)hmdtthfmmnwufmwﬂhmadxyduingmd:
mnubuhmkmmfwnqi,dmtheClos‘ngdncocawbhstdny,mmaummybe.vdﬂbcmcm

28. LAND USEZ RESTRICTIONS:;
ms\dlmwwma{mmmmumwwmm
«nhwmhﬁumﬁmwmwpuwoupﬁmhﬁefmofnm itiative,
Mmhdu&amhw,woﬁumwmyhmumwlm«
Wb«‘ymyhkuﬁndyao&m:wid&Qdumdﬂxmbjmmfwknpmm
eﬂmm.nnd&wmhdgnmltlpsmxﬂhdwnwcdﬁaammbybpdﬁwh
uwmmmhmmmmmqummym

29, VFRIFICATION OF INFORMATION;
Any squars footapn, lnd or onproy iz ogpraximats end ocithor Sclier nor Broker guaranta i
Ww‘mﬂwmmbymm Bmker regrrding age of improvenent, €28, 20d

purchasc deciticn. Buyer sdowiednns that be bes not reczived o relisd upon, amy repeesentations by cither
m&duuu&uwmmwdsmdhmwﬁd:mmwmﬁwdh&
WG“I‘WW M“ d wr, P " H lhﬂtndkl'.

propesty.  Seller agress to bokd all Brokers mnd L in the ¢ ion bagries and o dofind and

30, ATTORNEYS FEES:
[fﬂisAm,ﬁwﬂehavﬁﬁpﬂmwbhﬁmwmlqﬂmmwdh
. f mmmws).mmpmwmumbmmmdmm

mw&ummmaumandmwm'mhmmwmm

relief 4 which such party may be antitled. Thmdﬂn%udpuﬁumbhdd%,mm

Gmup,an?&dw'lw,kﬂud&l&mwmﬁummdmﬂmymﬂdummm

3. ACCESS TO MPROPERTY;
Sghwwpmvidc m;bmcpmmm.wmmmdmm
Wmhﬂ.ﬂm@h@@,d&dﬂwmmmmﬁm
11

G ¢+ Meroes Jourson Groue sm:@_/ﬁg\;

Coprigpe Fomatey NI, Mi#an—«N——rﬂmq—,Md—wmwdbyl KJOHIVAON,
)
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ALDREXY; Mmoo e (o 81 il fabgsgl Secel

loez, olnim, Nahillty, or cxpense, including, (without limi ion) reascnabl attovpeyy’ fhes and costy, arising
ot of.of in ocTmection with iz activitics (mchufing, without liskitztion, Buyec's agemms and employocs, and
Mmmmwwwmmma&w(wy, “Puysr's Agents”) on the
Propexty. Buyor shall kave 0o liability to Sellar foc any len, loss etxirm, dimimution m valuc, liabilky o
mchnnvdhy%ubhgqﬁd&wqbyﬂuww&wﬁn;\pﬁofnﬂywm
or woxic Kb a3 dafined i applicabl xmmwhw,uwmwe?m,whnguh
-cﬁvﬁadnuywaﬂ&mﬂmmhmammﬁmmudﬂimhmwiﬁ
mmmmmm&mmm&gmm&wa&wﬁw‘u

- 3. PREPAYMENT; ’
. &Mﬁummypmmmhwdmwmgwhﬁhmpido&'ndmed
worow.

33. DUJF. ON SALX CLAUSE: ,
H&mmdﬁdn\m«mm:uy dating Joan conries an leregian or DUE ON
S&Ecmwamlaﬂuwmdw“paymmofhwﬁmhnmuaMG&
transaction, Mwummmhymmﬂyhmwmbydnmwu
dw&dwwﬂ:mmuwmbmqiwapmhbuhcﬁﬁwnmmdn&dm«
mortimpcs, o doeds of ¢, or morpages to be d i dmnce with thiz Ag Both parties
hwbmadv'sudbybnﬂm&umuckhl:pw@t@dﬁoowiﬁmbth&umm.

M. REAL ESTATE BROKERS AND FEES:

Per the torms and oondifions ey itominod umler Acorptancs balow, Duyer and Scllor hoeain aprec thar
WMN'MWM)MG«@J%W, o_ Metday Johnogn Gromp . Broker
Richard K Yolgmon |, Aprt) ofthe Seller, aﬂ_m,.w_mamofhmw-

. khcmedbyﬂuyw,SdleEnwwH&daMMs)WmndﬂdWwbmuﬂ&ryd
d\i!Amniinw(aras!hoBmker‘smclrwumw,lMﬂmoodmgcehanbuMbany

Buynr,SauaotEmeolduwhhmmwmwd,_, of payment, ¢ the
Wndiﬁmmpnymcntvﬂhv&oku'sﬁaupeﬁscdh&isha‘ t, without the written ocnsent of
Brokee(s).

Buyer and swmmmmwmmcwmmwﬂmmmmmm
m@mummmmwﬂmmdmmwwu»

35, VESTED TITLR: m,%muwmmvhmhmﬁu:wmmmm
ﬂgnundnﬁmfymumm-mhﬂn&m ’memm«ufudngﬁﬂewhwdpﬂﬁmkgﬂmmx
oatemencey. mmummmmuww(mmx{wmmnmmuu

i3

Copyrgls 2Ly RE]. AN Agivse movenid, N.Mmmwd&_wihgnxfmu

ILIESCU000053
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APIHERN: eaen Lt At vt Xt unl byl Sinot

87. DEFERRED AGRICULYURAL TAX;
JnmomuofuyDiwwdA@iaume Selier stall pay sdd cieed throagh clvie of cacrow,

39, ADDmONALTERMSANDCONDUTONS:

Al SuwatbuTmndCMﬁmormkm.dehlmbymmBma,u
Mwﬁwdyuwpmmmhwvmmwhws)dwdmgm
mm@mmmmmwwwuﬁgmn
m.mmmmmﬂmmmmmma
md«d;ehnd,nkmm,ndwwm {d cary), Rdlcutnnnotsuﬂdtwmwy

Apreement,

other offerx during the torm of this
B. To&cbmofﬂdh’shn%dumhn«hviohbnutmyﬁduﬂmwwhv.
edinance o regutation rekasine to ind "hm'meorﬁothnmvimmw&mmummr

abmu#«pmp;tyidm;ﬁxnlhnhnam,mmmmmmag

C. memmmmmw%mm %o and for the benedit of
each othier, cxogrt ad only those related ty d«aoﬁmMmiwundmcofm
Agreement.

Ouyer I!lﬁizxﬁajk&g$331lixsuﬂL &ﬂaékﬁigl*

CoMUM 20040y RIL, Al ighow cmmr g, A, e, e, Al “vrmnl by ARTOLINSON,

ILIESCU000054
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@

JDDRENS | Tigaen | Lol o Cooun SUry bl Stmat

A0caas to in refecsnog 1 said for, Buyer will bo rosponsitle for tho repiriy ¢
dmngelothepmp«rty!bﬂm&yhtamdhymbjmimpwdmmd/;!m: e arany

nkmhemdﬁovdupmaw'zmmbdoudhwmm ioa(s), investication(s
md/orw(n)th'swdimumdwmh:bﬁ:mwﬁ’

B2 zoming e lang

it usc designarion(s) .Av'iﬂi!hy Mvgum“

X Ravtrorsmenty Mzeral Right Matmenance Agreement
Phace | Eoviroamental

ICorners Marked, o Ddsurvey poid by Clgetier EBuyec
EM-M«MpddbyD&dlu, DBb\{yu ’
Cwell Tox, Quatity, paid by (Jsulter,

‘cll Test, Quanky, by [ ISeller,

Walor Righta [Yes [ min@onwd’___mmwmm-n«rddmm
: o0 L_JNo, ta Uy amoany of 210 oo of autyce watar '
nth;mﬂ'anwath&ﬂmwaomywhvwﬁmk{ugmmmh

F. Thin offer ls conditioond upon fuyer, at Honyeen Osclier's cxpmse. obeainiog the

following govemummutal apgrovals withi 270_days of scorptanos sgreemant,
mybammmmpwumz of s “

‘ DdVacimcy pecinl Use Pormits Oraroe Map

Buyer

14
IRV IS by REY. AW een mavmrved, e p s aqau,—-“ s My RLEJOHINRON,

rtative Map Xlzene & Land Use Designadeons
m.@«.um"‘;ﬁaa_m&“

'nupntehhe price is baocd upem S0/ [Jper agre {wilt
msnmmammmmemmw'b%wmw il not. L
L is agroed to and undeytood Ut re i i
past of the purchase price of this proparty, the B
mdt{i\:au\ deer aneLofdu panhom..ofappxwdmaw_\'B,SOO mtmfmt.'inthcg
. PTIOCL, subjoct to the fWowing termw aad conditions Buysr shall provide
Sﬂ«mﬁde&ﬂdﬁmnhnsdmbp&ﬁmugmd&clﬁﬂiﬂgpﬁmfwwme,u

A

ardz
e

JA1294
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Aewacis: M L o] (et Statud o) fored

Which thue Sdjer shall have thinty (30) days to choose the penchouts to be tanafrred to
Scller, Selter shall recetve credit in the amouat of (32,200,000) Two Million, Tweo Hundred
Thousand Dollers (“Peathouss Caadit™) toward the Jitiap Price of tho penthonse 30 clioecn,
In the cveat tho Faring price of (he panthouse oo chozon iy roare than the Penthouse Credit,

m:ivasudutwﬂcmini‘m\\mi,whichr.hnl[beﬁceofm )imandenmnbmmwept
taxer paid cusrent, axresemonty and C.C & R’y unityanly lieable to such bailding, and
nait, . : ALdtrdltlrns, 1 7 2.

' off AL

1 Tbeswawnmm.ﬂmthmmnohmwmmtmmnsumm:uid

3. Balter antherio Buiyer and Sellar's 860t 1 pluos sifRage o said ropertios promocing
ideatification of te Ruyer, Selier's agent, sad/oc futurg use of said prUporty.

K. A deporits, upam rooeipt, ahall beoceos fmencdiately 0on-rofndable and fully disbarsed.

L. Solter’s propesty adjq?uinzd:cpmpawh&dnhbvwﬁnnzﬁo Island St (APN 011.112-02.
Sdhzambafbuhmkﬁudm&nhdg&of%mmtywﬂlmmm
current height. &Aywnmnmvidp,atmmwsdkr,puﬁgmwimhmdr
developawet, as required by thes governing codes, for fintyrs nse of thiis -building. Sller
s (0 provide fiabiti insumfw-idplrhb&mwwﬁﬂpwvidcpnﬂng
sttendant(s) &3 required, AL cost to the buyer, : ,da. MM; /.:;3

40. MEDIATION OF DISPUTES: YO8 dispuns arises out of or relasos t0 this Asreeot, o i

bm,byiniﬁalinginmcmbe)ow, C

. - BIC M ) Dayer agrees Du{&_&_vl:__l Buyer docy aot agree .

: @(&_L&JSHI&W O Cnia Y nia_) Seler does not agreo

: wﬁmwhm&ﬁwmle&edicyuh;bymmm;mdhﬁoammw

MﬁﬁmeomenAMmAxwimmbdmmdlgeowhﬁwmbW

: Mm«xthedhwaﬁ.ammedwﬂwmmAﬂONdnm if apy, in this
docnment,

B fﬂoﬂ! Peartics paust inthel “agreas™ for meditation 1o de part of thes agreement.)

41. ARRITBATION OF DISrUYES;
Any dispute or clnira fn law or equity afising out of thig Agrocment will bo decided by noyeral
2 atbitration in aooordanes with provaiting law sad applicable eourt wics, Judzment upon the
. ®waed rondorod by the abitror may be enterod in Aay oourt havite jurydiction, The pasties will

)
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We have resd aod understand the . ' : .
matier iooluded in thiy 'N’ﬁfﬁ'ﬂﬁmdbizpm‘hma"pm?;mmw © submit disputes Rrininy ot of the

~

DL_!_/Q}K nfs ) Boyer agress B2 X “1demv-ou¢m

O Coin Y ng ) Selter | 6 5l Seter oz nint agree
2} 220N E 3
(Both parttas wecst imitial “agreas” far Apbioration 10 be part of this ngru:mlu

42, L QUIDA .
A TED DAMAGES;
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APYSNG o L Coumt YA trt Sty

SBLLEX MIGHT omwmmﬂmuwmwmsywucworsum DEFAULT BY BUYPR.

EL—L_)B“YWIK'M O s ) wa ) Poyer dees nut agres

B¢ Scller agroes 0 Crfa ) _wa ) Seller does not sgree
(Rt porfy u‘wmwfwumnmm 4 pewt of this cprcament,)
43, HOLD BARMLXSS;

44, CODE OF ETHICS: ) :
aﬂ:eal?a]t‘ag:f, REALTORS, A REALTOR is member of the Natiaal
rx&?'ﬁ&cw ch)&m'é?r’ s et O’R'mE ;code" of%futh;ak %
: , a [
real it professions, he RencfSpages Agsedin Of REALTORR, or g0 1 sraver en nd
43, CONSULT YOUR ADVISORS;
mwummmm&mumm and {or your epproval. Agont makey
mmmwmmm“toml@laﬁdqgmmmmof@
gdviwr lnmmmc; mmv&wmnﬂwﬁm f"éﬂcm pl;‘grﬂml.
w&_nnﬁwo%mq.fmmmsprmpmwﬂlwmwmnﬂ}n

46, BROKT; AND (3) DISCLAIMER: ’
udSeﬁrs)uka Quwno&knmywmﬂr&

th 5

Agent(a) have not mg wTanty arroprmemnnoummm%cato ofﬁ&e
foll Lfn; legali ofthe‘:ymmt or & mbhle future use of the mpwwmuqumy
Men!,&z;or Lo, b)tggndiugcrpc:&?coﬁmraaqimby Eovemmenta| eotrty or
agmcywlncbmny 8 I'r v (€) the ,alaoz‘;'z'mnotthel’mpm.
liyet/Selier aprecs thar mvest {] matters related to the P s
they sole responeibility and that /Sdlvrshallnothold thnAgcmmrpoudble ing 1o

0y way to the {orepoing matters,

47, FAX TRANSMUSSION! The facsinilc tranemisdlon of a siemed copy heceof or any
Counter affer/amendment to tho ather Perty oc thelr ligeases aball constitie dalivery of said

-signad docament.r Faosirmlle signaturs may bo acoepred a5 oviginal

Coppiety 10016y nR]. M#-mmmmﬁa—whwwll N.
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CON!"T:!‘YOV:“:::!SO@: T}kdmtnﬁgamhmmmm for your
fpprovdl . Broker ] meu o nmmcb;im“dexyoruxmdﬁb

AGENCY . ing i
RELATIONSHIP CONNFIRMATION, The Rliowing in the apeacy relationablp for the

, :%lmo OFFICP: _Ni
BY: NONE ,
b@cimmno&g&(ohwkm): N/A

Tho State of Nevada form daed, "DUTIVS OwWEp 5 LICENSKK
Y ANEV,
s hereny imcsp d at w0 sddced: -MN' o "

Aapr

mmfﬂw»owﬂw_rmd;mw gy anachmentygtibine nd herety
;:b;w’édgura;l‘ﬁﬂfaaoww Bwenﬁgumr«inmmudawmo_ﬂ'«rlo&lh;:’dpwdm
roperty on Eermr aod conditions set fors: hergin, Bmmbwwbdguﬁﬂwtbarhelmm

relied upan stotaments i g .
B o O regr 4 b;dnwdenwwwuahanmlmiumm

Lhﬁ:uﬂr&u'sw%mbc_ﬁ_}éd‘the i

! asepted purcluage prico,

LBr_% of the sc0apted price, ot EJél_, to_n/p , ﬂ::' Selling Brol::rd :

Be. amandnd or mgied)wiﬂmur the wittten consent '-? withm| heren : iy o
130 be payablo upén ay defaolt by Scllu',m:)r vheom\txlt:aflj resciasion (ngo m lgy.ill:e

18
B ez Jornson Guove  setarduled

P .
w0 wamg, Mdmmqu—,mm“m‘“wlyk RJOUNGON,
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ta mﬁ mn a other
Mroker shall bs eni) t_ojlbopmgordmwmnm mtn'c[rthmf. Sale p
sufficient to pay the commission wro derchy assipped Brg , 3nd Escrow Holder 5 hereby
tnstructed to pay said commistion to Broker out of 'y ogmmed: " Clnsa of
Fﬁm.lthun)QMnotbcmmmmdgmetotbem Seller, the S¢ be
ibie 10 and ghall pay to Broker the commisgion that Rroker would have received had the
sale besn consumpatod. Du o Kalwhty to
commssion on broker or eny agent of hroker,

FLRETA (TAX WITHHOLDING) (Foreign Inveatmen: 71l Real Propary T ax Act).

Unless tha propery 11 9Cured fOr use a1 @ primary pstdence and 1 sold for mo more thon $300,000,
Selier agress 1o provide Bryer with (a) NONGFORKIGN SELLER AFFYDAVIT (FAA Form 101y}, OR
) WITHROLDING CERTIFICATE FORM from tha Irermal Revermsc Service sEming thot withholding

groocient) by By and Seller whick prevents 1 letion t'thsSlk.It'wnmmoucy
oF s paayer by Buyer aro foefaited, i sqdiisss & rights of Brokey,
o

p.20

yer shall have no recponsibifity Broker or for nay

AGENCY RELATIONSHIP CONNFIRMATION. The following is ¢w agancy relationalip for the
Selfer, '

SELLING OFFICR:_Metslar Johnzon Group
REPRESENTED BY._Bicland 5 Joboacn
Iy the livonmes nating for {chrod one): ’

the Buyer cxetusively [Eha Seller excctasively Dwu&w-uscuu(mmw
mmawmmmmm»umvmumm

hwmmnmn‘im

Sellers Broker _Metglgr Johwos Grunp Dated:
By taxeny) Richard K Jolpsgn, '

. 19 ‘ |
Boer __ Merems Jormson Groye Sobr 4D

Corpygin 204y REY. AR siytu scrind, &Mmlﬁmwﬂ—wyx KITroon,
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MEeETZEER JOHNSON GROUPS

COMMERCIAL * RESIDENTIAL * INVES)YMENT * REALTY

(77%) 8238848

Date Prepared.__dugust [, 2005 .

Property address APN: 011-112-06, 011-1 12-07, 011-112-12, 011-112-03
In refetlence to the offer made by_CONSOLIDATED PACIFIC DEVELOPMENT INC, a

Nevada [Corporation , Buyer, and Iliescu, John Jr. and Sonnja Trust, Seller, dated
7/29/2005 _the following terms and changes are hereby incorporated as part of the Purchase

Agreement:

39. DITIONAL TERMS AND CONDITIONS:

H. It is agreed to and understood that as part of the purchase price of this property, the
uyer shall deliver to Seller one of the penthouses of 3,750 square feet of living area,
the new condominium project subject to the following terms and conditions. Buyer
hall provide Seller with the initial floor plans for each penthouse so that Seller may
select his Iocation and commence with his input to the Architect for the completion of
his unit. Seller shall select his unit within thirty (30) days after receipt of tbe initial
floor plans. Seller shall receive credit in the amount of Two Million Two Hundred
Thousand Dollars ($2,200,000), (Penthouse Credit) toward the bard cost of
construction, as evidenced by paid invoices. Seller unit will have four (4) cars
parking assigned in a location of Seller choice. Five Hundred (500) square fect
storage is to be provided to Seller in the building for their personal use. Ceiling
height in this upit is to be Nine (9) fect or better. Multiple build-ins will be provided
and installed as selected by Seller. Buyer and Seller shall also agree, in or before the
close of escrow and as a condition thereof, upon, specific language and form of legal
documentation of the right to receive such condominium unit, which shall be free of
all liens and encumbrances except taxes paid current, assessments and C, C, & R’s
uniformly applicable to such building and unit.

L. | Seller agrees to provide liability insurance for said parking area and will provide parking

attendagt(s) as required. at N0 cost to buyer. 7SERNEANHREICeE the citFeit-height of
RN o for-addition of items such as bat-not limited¢for-antenna, amd-
1 tefeviion-disk. Buyer agrees to give easement rights for direct access from rear of
existing building to new building parking being provided for existing building. Car
access to parking garage for existing building shall be from Island Street. A Lot line
adjustment shall be made at existing parking lot side (east side of building), enlarging
the existing building’s Jot sufficient enough to allow for a Ten (10) foot side yard
from existing building and to meet any required governmental requirements.

1
Copyright 2005 by RKJ. All rights reserved. No reproduction. export. publication altowed wirthout appreval by R K JOHNSON.
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M. [Buyer agrees to a deed restriction through sale of said property to include that the property
shall be developed for a mixed use of office, retail, and predominately condomipiums. Said

property to be developed as quickly as possible.

To the extent the terms of this Addendum No. 1 modify or conflict with any
firovisions of the Purchase Agreement, these terms shall control. .

" OTHER TERMS: All other terms and conditions of said purchase agreement are to
remain the same.

JRATION: This AddendunvCounter Offer shall expire unless written acceptance
is delivered to Seller/Landlord or his/her Agent on or before 3:00 [JAM [XIPM, on

August B, 2005 .

Seller/Landlord: Date: Time:
_ Dr. John Hliescu, (Iliescu, John Jr. and Sonnia, Trust)

Selier/Liandlord: ' Date: Time:
Sonunia Iliescu, (Iliescu, John Jr. and Sonnia, Trust)

Date B/L/PS  Time 3205 f1
ed Pacific bevélopmcnt, Inc.

J—Y

Buyer/Tenant:

Sam Caniglia, for Co,

Seller or Seller's Agent acknowledges receipt of a copy of the accepted agreemem

Seller/Agent: Date Time

2.
Copyright] 2005 by RKJ. All rights reserved. Na reproduction. export, publication allowed wishout approval by R K JOHNSON.
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MEexzKER JoHNSON Grourep

COMM)’.RC.IAL *ORUNSIDANTIAL = XNVESTM.ENT * ANALTY

£490 3. McCurran Bivd., Rewo, Nevede 89509 Phane: (775) 5238877 Fav (77%) S13-8942

ADDENDUM NO. 1

Dase Preparod_Awgust 1, 2003 .
Property sddrons __ap: QLILI308, 6211307, 01111213, 011-112-03

[7)8 _Q
In reference to the offer mpdc by, CONSQLIDATED YACIFIC DEVELOPMENT INC, 2
Navads Corperation, Buyer, sad Lirsc, Jobm Jr. apd Sonufa Trmst, Saller, dated
22902005 the following terms und changes arv horeby incorporated as part of the Purchaso
Agreement:

33. ADDITIONAL TF.RMS AND CONDITIONS:

HL It is sgrood 10 and understood that aa part of the purchasio price of this propesty, the
Buyor shall deliver 10 Seller one of tho pesthouses of 3,750 square fect of living area,
m the new condominium project mibject 1o the {allowing terms and conditions. Buyer
shall provide Scller with the initia! flaor plans for each pemtbouss so that Seller may

hix unit, Sellor shall select bis unit within thirty (30) days after receipt of the initial
floor plans.  Sellsr shal] recsive codit in the xmount of Twe Million Two Hundred

Dollars ($2,200,000), (Peathouse Credit) wwwd the hard cost of
construction, a3 evidenced by paid invoices. Seller unit will have Four (4) carz
paking assigned ju & location of Soller choice, Five Hundred (300) square feet
Storige 13 t0 bo provided to Seller in the builling for thelr personal use, Ceiling
beighe in this unit is to be Nine (9) feet or bottor, Multiple brrild-Ing will be provided
and installed as selected by Baller. Buyer and Seller shail alno agree, It or hetbra the

L. Seller 3groos to provids liability insurance for smid pariiog arne, and will provids pading

television disk Buycr agrees to Five pedestian casoment rightn for direct access o
rear of existing brilding to new buliding Paticng being provided for existing building,
Car accanr to parking garage for existing Iuilding shall be from Island Strom. A Lot
line adjumment ghall bo made at @OHing parking lot side (cast side of building),
enlarping the existing building’s lot sufficient enaugh 1o allow for a Ten (10) foot
Nic yard from existing building and 10 meet any required governmental requirements.

1
Cutyrlrid PO RIL. All by renaraed, M repracuction, expert eblicuion st withod 3ppecvat hy B &SmOy,

@ pnfl_/_ At Lrips PR, ;—5‘3
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M. Buyer agrees 1 & daed restriction theugh sucafsm‘dpmpenymim)uduﬂmdmpmpmy
Mbedcvdqpedfoumiqumofoﬂke,:dﬁl. mdpudomiaudyoondominlumt. Said
Pproperty to be daveloped a5 quickly as poaibie,

Ta the oxteat the terms of this Addeadum No. 1 modily or confliot with Any
Provisions of the Purchase Agrecmont, these tame shall controf,

OTHER TERMS: AD other terms aad coodlriops of said purchase rgreement, are to
remain the same,

)JM ,4/4_}{'}414.’_ ﬂﬂf},’ %{ﬂ‘—‘ﬂ?#/ﬂ’@"‘ajzg A
EXPIRATION: This Mdmﬁm@fa Ot o expire unless writeen leignw

18 delivered to Soller/L andiorg oc his'her Agent on or before 200 JAM [pM, on

Avgur 3 2005 .
SellenL andion: Dae ¥-F-0 8 1 T 3p
~ Jokn Hisca, Tiercu, Yohn Jp. and Sonnia, Trugy

Sellt sotont trzg, \ Moo DmLééan.Cazyu

Sonnig Mesen, Tlicsew, Jokn Jy, and Sonnta, Trusi)

Buyet/Tengnt; Date _ Tim .
Sam Cordglla, for WM‘MM& Ine. "

Seller or Seller's Agomt acknowledgas recdiptof g copy nf the accepted agrosment.

Seller/Agent: ——— o Date Time

2
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