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DOCUMENT INDEX

FILE/HRG.

DOC. DATE DOCUMENT DESCRIPTION VOL. | BATES NOS.
1 02/14/07 | Application for Release of Mechanic’s I JA0001-0006
Lien (Case No. CV(07-0341)
2 02/14/07 | Declaration of John Iliescu in Support of I JA0007-0013
Application for Release of Mechanic’s
Lien
3 05/03/07 | Response to Application for Release of I JA0014-0106
Mechanic’s Lien
4 05/03/07 | Transcript of Proceedings — Application I JA0107-0166
for Release of Mechanic’s Lien held on
May 3, 2007 [Transcript filed on June 29,
2007]
5 05/03/07 | Order [Scheduling discovery on I JA0167-0169
Application for Release of Mechanic’s
Lien]
6 05/04/07 | Complaint To Foreclose Mechanic’s Lien I JA0170-0175
and For Damages (Case CV07-01021)
7 05/08/07 | Original Verification of Complaint to I JA0176-0178
Foreclose Mechanic’s Lien and for
Damages
8 05/11/07 | Notice of Entry of Order I JA0179-0184
9 07/30/07 | Supplemental Response to Application I JA0185-0208
for Release of Mechanic’s Lien
10 | 08/03/07 | Substitution of Counsel I JA209-0211
11 | 08/13/07 | Notice of Association of Counsel I JA0212-0215
12 | 09/24/07 | Stipulation to Consolidate Proceedings; I JA0216-0219
Order Approving Stipulation
13 | 09/27/07 | Answer to Complaint to Foreclose Ir | JA0220-0253

Mechanic’s Lien and Third Party
Complaint (Case No. CV07-01021)




DOC.

FILE/HRG.
DATE

DOCUMENT DESCRIPTION

VOL.

BATES NOS.

14

03/07/08

Stipulation to Stay Proceedings Against
Defendant Hale Lane and to Dismiss
Claims Against Defendants Dennison,
Howard and Snyder without Prejudice

II

JA0254-0256

15

04/17/08

Motion [by Iliescus] for Partial Summary
Judgment on Mark B. Steppan’s Claim
for Foreclosure of Mechanic’s Lien

II
III
1AY

JA0257-0445
JA0446-0671
JA0672-0708

16

02/03/09

Opposition [by Steppan] to Motion for
Partial Summary Judgment and Cross-
Motion for Partial Summary Judgment

1AY

JA0709-0802

17

03/31/09

Reply [by Iliescus] in Support of Motion
for Partial Summary Judgment and
Opposition to [Steppan’s] Cross-Motion
for Partial Summary Judgment

1Y%

JA0803-0846

18

06/22/09

Order [Granting Partial Summary
Judgment to Steppan and Denying
Iliescus’ Motion]

IV

JA0847-0850

19

10/07/09

Answer [by Hale Lane et al.] to
[[liescus’] Third Party Complaint

1AY

JA0851-0857

20

08/18/11

Motion [filed by Iliescus] to Amend
Third Party Complaint Against Defendant
Hale Lane

JA0858-0910

21

09/01/11

Order Granting Third-Party Defendant
Hale Lane’s Motion for Summary
Judgment Regarding Third-Party Claims
by John Iliescu

JA0911-0920

22

09/06/11

Opposition [filed by Third Party
Defendant Hale Lane] to Motion to
Amend Third-Party Complaint by John
and Sonnia Iliescu

JA0921-0946

23

09/22/11

Reply in Support of Motion to Amend
Third Party Complaint

JA0947-0966

24

10/19/11

Order Denying Motion to Amend Third
Party Complaint Against Defendant Hale
Lane

JA0967-0969




FILE/HRG.

DOC. DATE DOCUMENT DESCRIPTION VOL. | BATES NOS.

25 | 10/25/11 | Order Granting Defendants Iliescus’ vV | JA0970-0977
Motion to Dismiss

26 | 11/08/11 | Motion for Leave to file Motion for V | JA0978-1004
Reconsideration [filed by Steppan]

27 | 11/22/11 | Stipulation vV | JA1005-1007

28 | 02/07/12 | Order Certifying Intent to Grant Motion V | JA1008-1010
for Reconsideration

29 | 02/17/12 | Motion for Remand [filed by Steppan] V | JA1011-1016
(NV Sup. Ct. Case 60036)

30 | 03/01/12 | Motion for Leave to File Motion for V | JA1017-1040
Reconsideration; or, Alternatively,
Motion for Relief from Order Entered
September 1, 2011 Granting Third-Party
Defendant’s Motion for Summary
Judgment

31 | 06/07/12 | Order Certifying Intent to Grant Motion A% JA1041-1044
for Reconsideration

32 | 06/28/12 | Motion [filed by Iliescus’] to Remand V | JA1045-1059
(NV Sup. Ct. Case 60036)

33 | 08/02/12 | Order [Nevada Supreme Court] Granting V | JA1060-1062
Motions for Remand (NV Sup. Ct. Case
60036)

34 | 08/31/12 | Status Report [filed by Steppan] (NV V | JA1063-1064
Sup. Ct. Case 60036)

35 | 09/04/12 | Status Report [filed by Iliescu] (NV Sup. V | JA1065-1066
Ct. Case 60036)

36 | 09/27/12 | Order [Granting Iliescus’ and Steppan’s V | JA1067-1072
Motions for Reconsideration and
Revoking earlier Summary Judgment in
favor of Hale Lane]

37 | 11/09/12 | Stipulation to Dismiss Appeal (NV Sup. V | JA1073-1079
Ct. Case 60036)

38 | 01/02/13 | Order [Nevada Supreme Court] V | JA1080-1081

Dismissing Appeal and Remanding to the
District Court




FILE/HRG.

DOC. DATE DOCUMENT DESCRIPTION VOL. | BATES NOS.
39 | 01/09/13 | Stipulation and Order VI | JA1082-1084
40 | 02/14/13 | Second Stipulation to Stay Proceedings VI | JA1085-1087
Against Defendant Hale Lane and Order
to Stay and to Dismiss Claims Against
Defendants Dennison, Howard and
Snyder Without Prejudice

41 | 04/09/13 | Notice of Entry of [Stipulation and] Order | VI | JA1088-1091
[to Stay Claim against Hale Lane]

42 |1 05/09/13 | Order Granting [Steppan’s] Motion for VI | JA1092-1095
Partial Summary Judgment

43 | 07/19/13 | Motion for Continuance and Motion to VI | JA1096-1104
Extend Expert Disclosure Dates

44 1 07/19/13 | Affidavit of C. Nicholas Pereos in VI | JA1105-1107
Support of Motion for Continuance and
Motion to Extend Expert Disclosure
Dates

45 | 07/19/13 | Affidavit of Gordon Cowan in Supportof | VI | JA1108-1110
Motion for Continuance and Motion to
Extend Expert Disclosure Dates

46 | 08/23/13 | Order Granting Motion to Strike or Limit | VI | JA1111-1113
Jury Demand

47 1 09/09/13 | Transcript of Proceedings of Hearing VI | JA1114-1149
regarding Motion for Continuance and to
Extend Expert Disclosures

48 | 09/18/13 | Second Supplement to Case Conference VI | JA1150-1152
Report

49 | 12/02/13 | Defendant’s Trial Statement VI | JAI153-1163

50 | 12/04/13 | Plaintiff’s Trial Statement VI | JA1164-1200

51 Selected Trial Exhibits [Listed by Exhibit | VI

Number]

1 Notice and Claim of Lien recorded
November 7, 2006

2 Amended Notice and Claim of Lien
recorded May 3, 2007

JA1201-1204

JA1205-1209




FILE/HRG.

DOC. DATE DOCUMENT DESCRIPTION VOL. | BATES NOS.

3 Second Amended Notice and Claim VI | JA1210-1218
of Lien recorded November 8, 2013

6 Standard Form of Agreement (AIA JA1219-1237
B141)

7 Addendum No. 1 to Design Contract JA1238-1240

8 Waiver of Conflict Letter, dated JA1241-1245
12/14/05

9 Letter Proposal - Architectural Design JA1246-1265
Services, dated 10/25/05

10 Memo from Sarah Class to Calvin JA1266-1267
Baty, dated 11/14/05

11 Email memo from Sarah Class to JA1268-1269
Calvin Baty, dated 11/18/05

12 Email memo from Sarah Class to JA1270
Calvin Baty, dated 11/29/05

13 Steppan Response to Owner Issues on JA1271-1273
AIA Contract, dated 12/20/05

14 Architectural Design Services JA1274-1275
Agreement, dated 11/15/05

15 Design Services Continuation Letter, JA1276
dated 12/14/05

16 Design Services Continuation Letter, JA1277
dated 2/7/06

17 Design Services Continuation Letter, JA1278
dated 3/24/06

67 Proposal from Consolidated Pacific JA1279-1280
Development to Richard Johnson
with handwriting, dated 7/14/05

68 Land Purchase Agreement Signed by JA1281-1302
Seller, dated 7/25/05

69 Addendum No. 1 to Land Purchase JA1303-1306
Agreement, dated 8/1/05

70 Addendum No. 2 to Land Purchase VII | JA1307-01308

71

72

Agreement, dated 8/2/05
Addendum No. 3 to Land Purchase
Agreement, dated 10/9/05
Addendum No. 4 to Land Purchase
Agreement, dated 9/18/06

JA1309-1324

JA1325-1326




FILE/HRG.

DOC. DATE DOCUMENT DESCRIPTION VOL. | BATES NOS.
76 Indemnity Agreement, dated 12/8/06 | VII | JA1327-1328
77 Waiver of Conflict Letter, dated JA1329-1333
1/17/07

52 | 05/28/14 | Findings of Fact, Conclusions of Law and | VII | JA1334-1346
Decision

53 | 02/26/15 | Judgment, Decree and Order for VII | JA1347-1349
Foreclosure of Mechanic’s Lien

54 | 02/27/15 | Notice of Entry of Judgment VII | JA1350-1352

55 | 03/10/15 | Motion [filed by Iliescus] for Court to VII | JA1353-1389
Alter or Amend its Judgment and Related
Prior Orders

56 | 05/27/15 | Order Denying Defendants’ Motion for VII | JA1390-1393
Court to Alter or Amend its Judgment
and Related Prior Orders

57 | 06/23/15 | Notice of Appeal filed by Iliescu VII | JA1394-1398

58 | 07/29/15 | Order [of district court Denying Motion VII | JA1399-1402
for Stay Without Bond]

59 | 10/28/15 | Order [of Nevada Supreme Court] VII | JA1403-1405
Granting Motion for Stay without Posting
Any Further Security and Order to Show
Cause

60 | 11/17/15 | Decision and Order Granting Motion VII | JA1406-1409
Seeking Clarification of Finality of
Judgment

61 | 12/16/15 | Amended Notice of Appeal [filed by VII | JA1410-1414
Iliescu]

62 | 01/26/16 | Order Dismissing Appeal in Part and VII | JA1415-1417
Reinstating Briefing

63 | 05/12/16 | Appellants’ Opening Brief (NV Sup. Ct. VII | JA1418-1484
Case 68346)

64 | 09/16/16 | Motion [filed by Iliescus] to Amend VII | JA1485-1532
Third-Party Complaint and Motion for VIII | JA1533-1693

Clarification as to Stay




FILE/HRG.

DOC. DATE DOCUMENT DESCRIPTION VOL.| BATES NOS.

65 | 10/06/16 | Opposition [filed by Hale Lane] to VIII | JA1694-1699
Motion to Amend and for Clarification as
to Stay

66 | 10/17/16 | Reply Points and Authorities in Support VIII | JA1700-1705
of Third-Party Plaintiffs’ Motion to
Amend Third-Party Complaint and
Motion for Clarification as to Stay

67 | 12/19/16 | Order [Denying Motion to Amend Third- | VIII | JA1706-1711
Party Complaint]

68 | 02/27/17 | Notice of Entry of Order [Denying Third- | VIII | JA1712-1720
Party Plaintiff’s Motion to Amend]

69 | 05/27/17 | Nevada Supreme Court (en banc) VIII | JA1721-1732
Decision and Opinion reversing district
court Judgment, Decree and Order for
Foreclosure of Mechanic’s Lien

70 | 09/22/17 | Nevada Supreme Court Order denying VIII | JA1733-1734
rehearing

71 | 10/17/17 | Remittitur VIII | JA1735-1752

72 | 10/17/17 | Proof of Electronic Service of Remittitur | VIII | JA1753-1755

73 | 10/24/17 | Verified Memorandum of Costs [filed by IX | JA1756-1761
Iliescus]

74 | 11/03/17 | Motion for an Award of Costs and IX | JA1762-1918
Attorney’s Fees and Interest Thereon

75 | 11/14/17 | Errata to Iliescus’ Motion for an Award IX | JA1919-1922
of Costs and Attorney’s Fees and Interest
Thereon

76 | 11/17/17 | Motion [filed by Third Party Defendant X | JA1923-2050
Hale Lane] for Summary Judgment of
Third-Party Claims

77 | 12/15/17 | Errata to the Iliescus’ Verified X | JA2051-2054

Memorandum of Costs; and Errata to
[their] Motion for an Award of Costs and
Attorney’s Fees and Interest Thereon




DOC.

FILE/HRG.
DATE

DOCUMENT DESCRIPTION

VOL.

BATES NOS.

78

12/18/17

Opposition [filed by Iliescus] to Third-
Party Defendant Hale Lane’s Motion for
Summary Judgment Dismissal of Third-
Party Claims; and Countermotion to
Amend Third-Party Complaint and for
Further Time to Complete Discovery

XI

JA2055-2148
JA2149-2234

79

01/03/18

Judgment Upon Remand in Favor of the
[liescus Releasing Steppan’s Mechanic’s
Lien and Vacating Prior Judgment
Thereon

XI

JA2235-2239

80

01/08/18

Reply [filed by Third Party Defendant
Hale Lane] in Support of Motion for
Summary Judgment and Opposition to
Countermotion to Amend

XI

JA2240-2300

81

01/12/18

Reply Points and Authorities [filed by
Iliescus] in Support of Countermotion to
Amend Third-Party Complaint and in
Support of Countermotion for Further
Time to Complete Discovery

X1II
XIII

JA2301-2374
JA2375-2405

82

04/10/18

Order Denying [Iliescus’] Motion for an
Award of Costs and Attorney’s Fees and
Interest Thereon

XIII

JA2406-2412

83

04/10/18

Order Granting Steppan’s Motion to
Deny or Retax Costs, and Vacating the
[liescus’ Verified Memorandum of Costs

XIII

JA2413-2417

84

04/10/18

Notice of Entry of Order Denying
Defendants’ Motion for an Award of
Costs and Attorney’s Fees and Interest
Thereon

XIII

JA2418-2427

85

04/10/18

Notice of Entry of Order Granting
Steppan’s Motion to Deny or Retax Costs

XIII

JA2428-2435

86

05/25/18

Supplemental Brief [filed by Third Party
Defendant Hale Lane] re: Iliescu’s
Decision Not to Appeal Denial of Fees
and Costs

XIII

JA2436-2438




FILE/HRG.

DOC. DATE DOCUMENT DESCRIPTION VOL.| BATES NOS.
87 | 05/25/18 | Court Directed Supplemental Brief in XIIT | JA2439-2444
Opposition to Hale Lane’s Motion for
Summary Judgment and in Support of
Countermotion to Amend and for More
Discovery
88 | 06/06/18 | Transcript of Proceedings of Third-Party | XIII | JA2445-2496
Defendant Hale Lane’s Motion For
Summary Judgment of Third-Party
Claims, filed June 21, 2018
89 | 06/12/18 | Order Granting Third-Party Defendant XIII | JA2497-2511
Hale Lane’s Motion for Summary
Judgment
90 | 06/12/18 | Notice of Entry of Order Granting Third- | XIII | JA2512-2530
Party Defendant Hale Lane’s Motion for
Summary Judgment
91 | 06/15/18 | Notice of Appeal [filed by the Iliescus] of | XIII | JA2531-2533
Summary Judgment Dismissal of Third-
Party Claims against Hale Lane
92 | 06/15/18 | Case Appeal Statement XIII | JA2534-2539
93 | 12/11/13 | Trial Transcript — Day 3, pages 811-815 XIII | JA2540-2545
ALPHABETICAL INDEX
DOC.FIIISEZIT{E G. DOCUMENT DESCRIPTION VOL.| BATES NOS.
1 | 02/14/07 | Application for Release of Mechanic’s I JA0001-0006
Lien (Case No. CV07-0341)
44 | 07/19/13 | Affidavit of C. Nicholas Percos in VI | JA1105-1107
Support of Motion for Continuance and
Motion to Extend Expert Disclosure
Dates
45 | 07/19/13 | Affidavit of Gordon Cowan in Support of | VI | JA1108-1110

Motion for Continuance and Motion to
Extend Expert Disclosure Dates

-10-




DOC.

FILE/HRG.
DATE

DOCUMENT DESCRIPTION

VOL.

BATES NOS.

61

12/16/15

Amended Notice of Appeal [filed by
Iliescu]

VII

JA1410-1414

19

10/07/09

Answer [by Hale Lane et al.] to
[[liescus’] Third Party Complaint

1AY

JA0851-0857

13

09/27/07

Answer to Complaint to Foreclose
Mechanic’s Lien and Third Party
Complaint (Case No. CV07-01021)

II

JA0220-0253

63

05/12/16

Appellants’ Opening Brief (NV Sup. Ct.
Case 683406)

VII

JA1418-1484

92

06/15/18

Case Appeal Statement

XIII

JA2534-2539

05/04/07

Complaint To Foreclose Mechanic’s Lien
and For Damages (Case CV07-01021)

JAO0170-0175

87

05/25/18

Court Directed Supplemental Brief in
Opposition to Hale Lane’s Motion for
Summary Judgment and in Support of
Countermotion to Amend and for More
Discovery

XIII

JA2439-2444

60

11/17/15

Decision and Order Granting Motion
Seeking Clarification of Finality of
Judgment

VII

JA1406-1409

02/14/07

Declaration of John Iliescu in Support of
Application for Release of Mechanic’s
Lien

JA0007-0013

49

12/02/13

Defendant’s Trial Statement

VI

JA1153-1163

75

11/14/17

Errata to Iliescus’ Motion for an Award
of Costs and Attorney’s Fees and Interest
Thereon

IX

JA1919-1922

77

12/15/17

Errata to the Iliescus’ Verified
Memorandum of Costs; and Errata to
[their] Motion for an Award of Costs and
Attorney’s Fees and Interest Thereon

JA2051-2054

52

05/28/14

Findings of Fact, Conclusions of Law and
Decision

VII

JA1334-1346

-11-




FILE/HRG.

DOC. DATE DOCUMENT DESCRIPTION VOL. | BATES NOS.

79 | 01/03/18 | Judgment Upon Remand in Favor of the XTI | JA2235-2239
[liescus Releasing Steppan’s Mechanic’s
Lien and Vacating Prior Judgment
Thereon

53 | 02/26/15 | Judgment, Decree and Order for VII | JA1347-1349
Foreclosure of Mechanic’s Lien

15 | 04/17/08 | Motion [by Iliescus] for Partial Summary I | JA0257-0445
Judgment on Mark B. Steppan’s Claim I | JA0446-0671
for Foreclosure of Mechanic’s Lien IV | JA0672-0708

55 | 03/10/15 | Motion [filed by Iliescus] for Court to VII | JA1353-1389
Alter or Amend its Judgment and Related
Prior Orders

20 | 08/18/11 | Motion [filed by Iliescus] to Amend V | JA0858-0910
Third Party Complaint Against Defendant
Hale Lane

64 | 09/16/16 | Motion [filed by Iliescus] to Amend VII | JA1485-1532
Third-Party Complaint and Motion for VIII | JA1533-1693
Clarification as to Stay

32 | 06/28/12 | Motion [filed by Iliescus’] to Remand V | JA1045-1059
(NV Sup. Ct. Case 60036)

76 | 11/17/17 | Motion [filed by Third Party Defendant X | JA1923-2050
Hale Lane] for Summary Judgment of
Third-Party Claims

74 | 11/03/17 | Motion for an Award of Costs and IX | JA1762-1918
Attorney’s Fees and Interest Thereon

43 | 07/19/13 | Motion for Continuance and Motion to VI | JA1096-1104
Extend Expert Disclosure Dates

26 | 11/08/11 | Motion for Leave to file Motion for V | JA0978-1004
Reconsideration [filed by Steppan]

30 | 03/01/12 | Motion for Leave to File Motion for V | JA1017-1040

Reconsideration; or, Alternatively,
Motion for Relief from Order Entered
September 1, 2011 Granting Third-Party
Defendant’s Motion for Summary
Judgment

-12-




FILE/HRG.

DOC. DATE DOCUMENT DESCRIPTION VOL. | BATES NOS.
29 | 02/17/12 | Motion for Remand [filed by Steppan] vV | JA1011-1016
(NV Sup. Ct. Case 60036)
69 | 05/27/17 | Nevada Supreme Court (en banc) VIII | JA1721-1732
Decision and Opinion reversing district
court Judgment, Decree and Order for
Foreclosure of Mechanic’s Lien
70 | 09/22/17 | Nevada Supreme Court Order denying VIII | JA1733-1734
rehearing
91 | 06/15/18 | Notice of Appeal [filed by the Iliescus] of | XIII | JA2531-2533
Summary Judgment Dismissal of Third-
Party Claims against Hale Lane
57 | 06/23/15 | Notice of Appeal filed by Iliescu VII | JA1394-1398
11 | 08/13/07 | Notice of Association of Counsel I JA0212-0215
41 | 04/09/13 | Notice of Entry of [Stipulation and] Order | VI | JA1088-1091
[to Stay Claim against Hale Lane]
54 | 02/27/15 | Notice of Entry of Judgment VII | JA1350-1352
8 | 05/11/07 | Notice of Entry of Order I JA0179-0184
68 | 02/27/17 | Notice of Entry of Order [Denying Third- | VIII | JA1712-1720
Party Plaintiff’s Motion to Amend]
84 | 04/10/18 | Notice of Entry of Order Denying XIII | JA2418-2427
Defendants” Motion for an Award of
Costs and Attorney’s Fees and Interest
Thereon
85 | 04/10/18 | Notice of Entry of Order Granting XIIT | JA2428-2435
Steppan’s Motion to Deny or Retax Costs
90 | 06/12/18 | Notice of Entry of Order Granting Third- | XIII | JA2512-2530
Party Defendant Hale Lane’s Motion for
Summary Judgment
16 | 02/03/09 | Opposition [by Steppan] to Motion for IV | JA0709-0802
Partial Summary Judgment and Cross-
Motion for Partial Summary Judgment
65 | 10/06/16 | Opposition [filed by Hale Lane] to VIII | JA1694-1699

Motion to Amend and for Clarification as
to Stay

-13-




DOC.

FILE/HRG.

DATE

DOCUMENT DESCRIPTION

VOL.

BATES NOS.

78

12/18/17

Opposition [filed by Iliescus] to Third-
Party Defendant Hale Lane’s Motion for
Summary Judgment Dismissal of Third-
Party Claims; and Countermotion to
Amend Third-Party Complaint and for
Further Time to Complete Discovery

XI

JA2055-2148
JA2149-2234

22

09/06/11

Opposition [filed by Third Party
Defendant Hale Lane] to Motion to
Amend Third-Party Complaint by John
and Sonnia Iliescu

JA0921-0946

67

12/19/16

Order [Denying Motion to Amend Third-
Party Complaint]

VIII

JA1706-1711

36

09/27/12

Order [Granting Iliescus’ and Steppan’s
Motions for Reconsideration and
Revoking earlier Summary Judgment in
favor of Hale Lane]

JA1067-1072

18

06/22/09

Order [Granting Partial Summary
Judgment to Steppan and Denying
Iliescus’ Motion]

1Y%

JA0847-0850

38

01/02/13

Order [Nevada Supreme Court]
Dismissing Appeal and Remanding to the
District Court

JA1080-1081

33

08/02/12

Order [Nevada Supreme Court] Granting
Motions for Remand (NV Sup. Ct. Case
60036)

JA1060-1062

58

07/29/15

Order [of district court Denying Motion
for Stay Without Bond]

VII

JA1399-1402

59

10/28/15

Order [of Nevada Supreme Court]
Granting Motion for Stay without Posting
Any Further Security and Order to Show
Cause

VII

JA1403-1405

05/03/07

Order [Scheduling discovery on
Application for Release of Mechanic’s
Lien]

JA0167-0169

28

02/07/12

Order Certifying Intent to Grant Motion
for Reconsideration

JA1008-1010

-14-




DOC.

FILE/HRG.
DATE

DOCUMENT DESCRIPTION

VOL.

BATES NOS.

31

06/07/12

Order Certifying Intent to Grant Motion
for Reconsideration

JA1041-1044

82

04/10/18

Order Denying [Iliescus’] Motion for an
Award of Costs and Attorney’s Fees and
Interest Thereon

XIII

JA2406-2412

56

05/27/15

Order Denying Defendants’ Motion for
Court to Alter or Amend its Judgment
and Related Prior Orders

VII

JA1390-1393

24

10/19/11

Order Denying Motion to Amend Third
Party Complaint Against Defendant Hale
Lane

JA0967-0969

62

01/26/16

Order Dismissing Appeal in Part and
Reinstating Briefing

VII

JA1415-1417

42

05/09/13

Order Granting [Steppan’s] Motion for
Partial Summary Judgment

VI

JA1092-1095

25

10/25/11

Order Granting Defendants Iliescus’
Motion to Dismiss

JA0970-0977

46

08/23/13

Order Granting Motion to Strike or Limit
Jury Demand

VI

JA1111-1113

83

04/10/18

Order Granting Steppan’s Motion to
Deny or Retax Costs, and Vacating the
Iliescus’ Verified Memorandum of Costs

XIII

JA2413-2417

21

09/01/11

Order Granting Third-Party Defendant
Hale Lane’s Motion for Summary
Judgment Regarding Third-Party Claims
by John Iliescu

JA0911-0920

89

06/12/18

Order Granting Third-Party Defendant
Hale Lane’s Motion for Summary
Judgment

XIII

JA2497-2511

05/08/07

Original Verification of Complaint to
Foreclose Mechanic’s Lien and for
Damages

JA0176-0178

50

12/04/13

Plaintiff’s Trial Statement

VI

JA1164-1200

72

10/17/17

Proof of Electronic Service of Remittitur

VIII

JA1753-1755

-15-




DOC.

FILE/HRG.
DATE

DOCUMENT DESCRIPTION

VOL.

BATES NOS.

71

10/17/17

Remittitur

VIII

JA1735-1752

17

03/31/09

Reply [by Iliescus] in Support of Motion
for Partial Summary Judgment and
Opposition to [Steppan’s] Cross-Motion
for Partial Summary Judgment

1A%

JA0803-0846

80

01/08/18

Reply [filed by Third Party Defendant
Hale Lane] in Support of Motion for
Summary Judgment and Opposition to
Countermotion to Amend

XI

JA2240-2300

23

09/22/11

Reply in Support of Motion to Amend
Third Party Complaint

JA0947-0966

81

01/12/18

Reply Points and Authorities [filed by
[liescus] in Support of Countermotion to
Amend Third-Party Complaint and in
Support of Countermotion for Further
Time to Complete Discovery

XII
XIII

JA2301-2374
JA2375-2405

66

10/17/16

Reply Points and Authorities in Support
of Third-Party Plaintiffs” Motion to
Amend Third-Party Complaint and
Motion for Clarification as to Stay

VIII

JA1700-1705

05/03/07

Response to Application for Release of
Mechanic’s Lien

JA0014-0106

40

02/14/13

Second Stipulation to Stay Proceedings
Against Defendant Hale Lane and Order
to Stay and to Dismiss Claims Against
Defendants Dennison, Howard and
Snyder Without Prejudice

VI

JA1085-1087

48

09/18/13

Second Supplement to Case Conference
Report

VI

JA1150-1152

51

Selected Trial Exhibits [Listed by Exhibit

Number]

1 Notice and Claim of Lien recorded
November 7, 2006

2 Amended Notice and Claim of Lien
recorded May 3, 2007

VI

JA1201-1204

JA1205-1209

-16-




FILE/HRG.

DOC. DATE DOCUMENT DESCRIPTION VOL. | BATES NOS.

3 Second Amended Notice and Claim VI | JA1210-1218
of Lien recorded November 8, 2013

6 Standard Form of Agreement (AIA JA1219-1237
B141)

7 Addendum No. 1 to Design Contract JA1238-1240

8 Waiver of Conflict Letter, dated JA1241-1245
12/14/05

9 Letter Proposal - Architectural Design JA1246-1265
Services, dated 10/25/05

10 Memo from Sarah Class to Calvin JA1266-1267
Baty, dated 11/14/05

11 Email memo from Sarah Class to JA1268-1269
Calvin Baty, dated 11/18/05

12 Email memo from Sarah Class to JA1270
Calvin Baty, dated 11/29/05

13 Steppan Response to Owner Issues on JA1271-1273
AIA Contract, dated 12/20/05

14 Architectural Design Services JA1274-1275
Agreement, dated 11/15/05

15 Design Services Continuation Letter, JA1276
dated 12/14/05

16 Design Services Continuation Letter, JA1277
dated 2/7/06

17 Design Services Continuation Letter, JA1278
dated 3/24/06

67 Proposal from Consolidated Pacific JA1279-1280
Development to Richard Johnson
with handwriting, dated 7/14/05

68 Land Purchase Agreement Signed by JA1281-1302
Seller, dated 7/25/05

69 Addendum No. 1 to Land Purchase JA1303-1306
Agreement, dated 8/1/05

70 Addendum No. 2 to Land Purchase VII | JA1307-01308

71

72

Agreement, dated 8/2/05
Addendum No. 3 to Land Purchase
Agreement, dated 10/9/05
Addendum No. 4 to Land Purchase
Agreement, dated 9/18/06

JA1309-1324

JA1325-1326

-17-
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DOC. DATE DOCUMENT DESCRIPTION VOL. | BATES NOS.
76 Indemnity Agreement, dated 12/8/06 | VII | JA1327-1328
77 Waiver of Conflict Letter, dated JA1329-1333
1/17/07

35 | 09/04/12 | Status Report [filed by Iliescu] (NV Sup. V | JA1065-1066
Ct. Case 60036)

34 | 08/31/12 | Status Report [filed by Steppan] (NV V | JA1063-1064
Sup. Ct. Case 60036)

27 | 11/22/11 | Stipulation V | JA1005-1007

39 | 01/09/13 | Stipulation and Order VI | JA1082-1084

12 | 09/24/07 | Stipulation to Consolidate Proceedings; I JA0216-0219
Order Approving Stipulation

37 | 11/09/12 | Stipulation to Dismiss Appeal (NV Sup. V | JA1073-1079
Ct. Case 60036)

14 | 03/07/08 | Stipulation to Stay Proceedings Against I | JA0254-0256
Defendant Hale Lane and to Dismiss
Claims Against Defendants Dennison,
Howard and Snyder without Prejudice

10 | 08/03/07 | Substitution of Counsel I JA209-0211

86 | 05/25/18 | Supplemental Brief [filed by Third Party | XIII | JA2436-2438
Defendant Hale Lane] re: Iliescu’s
Decision Not to Appeal Denial of Fees
and Costs

9 107/30/07 | Supplemental Response to Application I JA0185-0208
for Release of Mechanic’s Lien

4 | 05/03/07 | Transcript of Proceedings — Application I JA0107-0166
for Release of Mechanic’s Lien held on
May 3, 2007 [Transcript filed on June 29,
2007]

47 | 09/09/13 | Transcript of Proceedings of Hearing VI | JAI1114-1149
regarding Motion for Continuance and to
Extend Expert Disclosures

88 | 06/06/18 | Transcript of Proceedings of Third-Party | XIII | JA2445-2496

Defendant Hale Lane’s Motion For
Summary Judgment of Third-Party
Claims, filed June 21, 2018

-18-
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DOC. DATE DOCUMENT DESCRIPTION VOL. | BATES NOS.
93 | 12/11/13 | Trial Transcript — Day 3, pages 811-815 XTI | JA2540-2545
73 | 10/24/17 | Verified Memorandum of Costs [filed by | IX | JA1756-1761

Iliescus]
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CERTIFICATE OF SERVICE
Pursuant to NRAP 25(c), I hereby certify that I am an employee of
ALBRIGHT, STODDARD, WARNICK & ALBRIGHT, and that on this 21% day
of November, 2018, the foregoing JOINT APPENDIX TO APPELLANT’S
OPENING BRIEF, VOLUME XI, was filed electronically with the Clerk of the

Nevada Supreme Court, and therefore electronic service was made in accordance

with the master service list as follows:

David R. Grundy, Esq.

Todd R. Alexander, Esq.,

LEMONS, GRUNDY & EISENBERG
6005 Plumas Street, Third Floor

Reno, Nevada 89519

Tel: (775) 786-6868

drg@lge.net / tra@lge.net

Attorneys for Third-Party Defendant

Hale Lane
%ﬁ -

An employee of Albright, Stoddard, Warnick & Albright
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samcaniglia

From: "Sarah Class" <sclass@halelané.com>

To: "Calvin Baty™ <calvin@decalcustomhomes.com>

Cc: "samcaniglia" <samcaniglia@sbcglobal.net>; "Danielle Bacus-Aragon”
<dbacusaragon@halelane.com>; "Doug Flowers" <dflowers@halelane.com>

Sent: Friday, Novembaer 18, 2005 12:01 PM

Subject: RE: AlA Contract

Calvin-

)41
As indicated in my last message, the AIA BE& contract that you sent us incorporates additional terms
and conditions from a separate AIA document (the’A201). This is the "General Conditions" contract,
which, in addition to the B151 and the construction contract, forms part of the agreement between the
parties. My assistant Danielle will be emailing you a sample of thrs document for your reference, My
comments on the A201 are as follows:

d

e
[

1. Paragraph 2.2.1 -- You may not want to have to furnish financial information to the contractor. Also L“/,

under paragraph 14.1.1 the owner's fallure to provide thlS‘ information may entitle contractor to A

terminate the contract.

2. Paragraph 3.2.3 - You should delete the word owingly from the last lme of this paragraph (as 1t R
would seem to preclude recovery for the contractor's negligence).

3. Paragraph 3.3.1 -- This paragraph gives the architect authority to direct the contractor to proceed with
work even if the contractor determines it is unsafe, but makes the owner solely responsible for any
resulting damage. This paragraph should be revised so that either the architect should be responsible for

the damage, or the ow11erj}}_99}§,,!}§)i§.th§3u,t.l.!..‘?f.i}}i..t&?.gifict.‘_t,he contractor t0 progeed,_with work.

)

4. Paragraph 3.10.3 - Contractor should perform the work in accordance with the most recent approved
schedule submitted to owner and architect. ;
Y

5. Paragraph 3.18.1 - The contractor s indemnity in this paragraph should cover loss of use in addition -7+~ M
to the other delineated items; also, we should remove the limitation that restricts the mdemmty to
negligenet acts of the contractor.

\ / 6. Paragraph 4.3.10 -- This paragraph limiting the owner's recovery of consequential damages should be v~

deleted, you may want to include in your construction contract a provision for liquidated damages in the

event the contractor fails to perform on time and in accordance with the construction confract.

7. Paragraph 4.6.4 -- The owner should be able to join the contractor and the architect in a single action. —
The language in this paragraph precluding joinder should be deleted, and the paragraph should provide
that joinder is permitted. The same changes should be made to paragraph 1.3.5.4 of the ATA B151.

8. Paragraph 5.2 - This provision should be redrafted so that the owner has the absolute right to approve
or disapproye the subcontractors performlng work on the pr03ect (the languaoe referring to reasonable
objection should be removed) :

~

9. Paragraph 6.2.3 — The owner.is assuming responsibility for the costs incurred by the contractor for
the acts of a separate contractor. This should be acceptable only if the owner can recover the cost from

11/21/2005
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-

the contractor that causes the loss.

10. Paragraph 10.3.3 - The owner's indemnity. should not include losses in any way caused by the -
indemnified parties (the language presently only excludes owner's indemnity from losses caused by the
negligence of the indemnified parties). In paragraph 10.5 the language ref'emng to neghgence should |
also include gross neghgence or willful misconduct. ,

A e
11. Paragraph 11.4.1.1 -- It may or may not be feasible for the owner to obtain the insurance coverage Lt -
required by this paragraph. | - f; e VJ o
12. Paragraph 12.2.2.1 -- This paragraph provides that if the owner does not make a claim against the % e
contractor within the first year following substantial completion of the project, the owner waives the ™
tight to do so. This provision should be deleted. The reference to the 1-year period in paragraph 4.2.1 we ..

should also be deleted. ' ?ﬁ S

13. Paragraph 13.2.1 - If you want to have the flexibility to assign the contract, this provision
prohibiting assignment wﬂl need to be removed.

-~

o]

14. Paragraph 14.2.1 -1 would delete the langage "pers1stently and repeatedly" in subsection 1, the
word "persistently" in subsection 3, and the word " 'substantial” in subsection 4.

15. Paragraph 14.2.4. If the owner terminates for cause, any savings in completmo the work should not
have to be paid to the defaulting contractor. .

" Also I have an additional comment on the B151: you may want to require that the architect design the
project within the budget (i.e. that he redraft the plans at no additional cost if the lowest bid exceeds the
budget). This may ‘take some negotiation with the architect if it is something that you want (since
presumably he purposely did not include this provision). As requested below, I will work with Sam in
implementing any changes that you would like. . ' \

Thanks

Sarah

From: Calvin Baty [mailto:calvin@decalcustomhomes.com]
Sent. Wednesday, November 16, 2005 5:01 PM '
o: 'Sarah Class'
Cc- 'samcaniglia’
Subject: RE: AIA Contract

Sarah,

Thank you for the noted suggestions. | will have my partner Sam Caniglia contact you directly about
" implementing your suggestions in final form.

Thanks, i
Calvin

From: Sarah Class [mailto:sclass@halelane.com]
Sent: Monday, November 14, 2005 6:04 PM

11/21/2005
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Copeest

Danielle BaCus-Aragon

From: Sarah Class

Sent: Tuesday, November 29, 2005 2:58 PM
To: " 'samcaniglia@sbcglobal.net'

Cc: Danielle Bacus-Aragon

‘Subject: . AlA Contract -- Additional Language
Sam:

| enjoyed meeting you this morning. As discussed, below is suggested language to add to section 1.3.2.2 of
the B141:

For purposes of this Section 1.3.2.2, Architect shall be deemed in default if: (a) Architect shall fail to keep or
perform any of the terms, obligations covenants, agreements or conditions contained herein, and such default
continues for a period of thirty (30) days after notice by Owner or beyond the time reasonably necessary for
cure if such default is of a nature to require in excess of thirty (30) days to remedy; (b) Architect shall become
bankrupt or insolvent or make a transfer in defraud of creditors, or make an assignment for the benefit of
creditors, or be the subject of any proceedings of any kind under any provision of the Federal Bankruptcy Act
or under any other insolvency, bankruptcy or reorganization act; or (c) a receiver is appointed for a substantial
part of the assets of Architect. ' .

| will call Nathan when | receive the proposed modifications to the building code. Please let me know if you
have any questions or need further assistance.
Sarah

Sarah E.L. Class, Esq.
Hale Lane Peek Dennison and Howard
5441 Kietzke Lane, Second Floor
Reno, Nevada 89511
Telephone: (775) 327-3000

" Facsintile: (775) 786-6179

Visit our website: www.halelane.com

PERSONAL AND CONFIDENTIAL. This message orlginates from the law firm of Hale Lane Peek Dennison and Howard, Professional Corporation.
This message and any file(s) or attachment(s) transmitted with it are confidential, intended only for the named reclpient, and may contain information
that is a trade secret, proprietary, protected by the attorney work product doctrine, subject to the attorney-client privilege, or is otherwise protected
against unauthorized use or disclosure. This message and any file(s) or attachment(s) transmitted with it are transmitted based on a reasonable
expectation of privacy consistent with ABA Formal Opinion No. 89-413. Any disclosure, distribution, copying, or use of this information by anyone other
than the intended recipient, regardless of address or routing, is strictly prohibited. If you recelve this message In error, please advise the sender by

. immediate reply and delete the original message. Personal messages express only the view of the sender and are not attributable to Hale Lane Peek
Dennison and Howard. IRS CIRCULAR 230 DISCLOSURE: Pursuant to requirements related to practice before the Internal Revenue Service, any tax
advice contained in this communication (including any attachments) is not intended to be used, and cannot be used, for purposes of {i) avoiding
penalties imposed under the United States Internal Revenue Code or (i) promoting, marketing or recommending to another person any tax-related
matter addressed herein.
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HALE LANE

$44) Kickuh Lt | Tiraix] Flone | Mini Movpde J2311
Todephaas {773} NIT-I0R | Facpimile {7735 HA-KIT0

wrorm Jednlwes.cam
EXHIBIT NO,
December 14, 2005
Erhowrd Ewgril ke
e Jobm Tiescu, Jr,, an individual
’i:;l";‘n" wes Senmiz Santee Ilicscu, an ?ndi?ridual
L Calg et - John Hiescu, Jr. and Sonnia Micsen,
Wt L B a8 Trustces of the John Hicscu, Jr. and Sonnia THescu 1992 Family Trust
et ot | 200 Court Streen
oL e Reno, Nevada 89501
Rxkty Toesulin

Mot e | Calvin Baty, an individua)

ke | cfo Consolidated Pacific Development, Inc.
Larcs £ et 932 Parker Street

pwes g Berkeley, California 947102524

Frodorich . Sehria Comsolidated Pacific Development, Inc.

Teriy K Samen 932 Parker Street
Swas D, Powsing Berkeley, Californin 94710-2524

Frnderch B, Fobais Re:  Court Strect/lsland Avenue Conduminlom Project
Bryen K. Kndeuin Lady and Gentlemen;

orrnpdy-wrd As you are aware, this Jaw fion has an existing attornoy-client retationship
Dwe V., Bikimen: with John liesen, Jr., on individus), and Sonnia Sentes Diescu, an indivicheal, and

Ssrh E L Cloms John hesey, Jr. and Sonnia Ilescy, as Trusices of the John lliescu, Jr, and Sonnia

e e Micscu 1992 Family Trust (collectively *Iicsen®) the owners of propesty located

of o) between Court Street and Island Avenue in Reno, Novada (the "Property™). Qur law

Ny Frrrem firm bas been requested 10 act as specint counsel 10 the buyers of the Property in

Yweio o obraining the necessary entitlements for & condormininm project to be developed on
the Property.

ety

With your consent, we will represent Calvin Baty, an individual ("Bary™), and
Consolidated Pacific Development, Inc.,, a Nevada corporation (*Consolidated”) in
assisting, in obtaining the condominium eptitlements and any catity to be formed by
them (Baty, Consolidated snd such new entity being collectively referred 1o as
"Buyer”).

HALE LAME PLEW DENNISON ANT BOWARD
LAY VEGAS DFFICE: 1300 Wit Sahars Avered | E5zhth Doar | Bam 2 |13 Vegas, Nevada F2107 | Puie [102) 3231300) Faesteale (Y03} J05-0940
CARSON CITY DFFICE: 777 Gam William St | Sulin 200" Catram Ty, Newsis K701 | Pions {T73) §M-E0IK | Facnimie (775) 684-6001

OO AW DOCTHLANODOTIA 16201 :00M ARCDOCEHLANODOC S 6 00|

N.IESCUD0BY33
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December 14, 2005 ' HALE LANE

Page 2 FTea e hTS AY Law

1t is understnod and agreed that in the event & conflict between [liesen and Buyer should
arise in matiers involving the Property, this law firm will continue 1o reprosent Hicscu in such
malter. N is also nnderstood and agreed by Buyer that our representstion of Buyer on this one
matter will not prechude our representation of Tlicscu in matters not involving the Property in the
cvent thet Buyer, or any of them, is an adversary to Tliesen om such other manters,

If you consent to our representation of Buyer as set forth in this Jetter and weive any and
all potentis) conflicts of interest which may exist as a resul of such representation, please
execule the acknowledgement of your consemt which follows and retwn a sipned copy of this
letter 10 us,

Please call if you have any questions or if you wish to discuss this matier furthber.

Very tg'uly yours,

-{K’Lﬁ“\ L'\ . J:._,'.:Jc""w-\-——.-
Karen D, Dennison

KDDi:csr

ZODMACDOTSHL RNODOCTR K A2

ILIESCU000134
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HALE LANE

st ATTORMETYS AT LAW

180 Wen Libenvy Sovxs | Terh Floos | Reos, Nevada ESYH
Tekephne (775) 3172000 | Fucatmile (775) TH6417Y
Websin: bap:Hwww. ulelans. com

IFACSIMILE TRANSMITTAL SHEET]}

FROM: Samh E, L. Class, Esq.  _DATE: Dceember 15, 2005
OURTILE NO.: 20540-0002 TOTAL NO, OF a4

PAGES INCLUDING )

COVER:
RE;: Court Streci/Island Avenue
SEND TO (NAME/COMPANY) FACSIMILE NO. ’TELEPHONE NO,
John and Sormia Diescu T75-322-4112 775-771-6263

e : |
i T~ (& /Sﬂ:s
[/ ‘ A
MESSAGE: - \ ' RETURN TO: Dagjelle Aragon —) A 50 "

Greetinps: 0?@
Once you have both exccuted the aftached letter, please fo tto 775-786-

6179 mnd the original letier to us by U.S. Msil at your carliest convericoce. If you have any
questions, please do not hesitate 10 cull. Thank you and bave a wonderful trip. '

HALE LANE Puxvi:mnson AND HOwanp

CONFIDENTIALITY NOTICE: 11:: infixenalio contiined in this fuosimile messugr: is intented mlgnx the bt ok the ndividualor enlity amncd
abope. 1o m-mur thix moasags it ot 1he lmtn'&l ywlplm,u | - lhet:mplnyuu .;m ‘Tm d‘:ly.m“u w the W&M.cd;mm,m

wr herehy notlied \hlunyﬂucmmm W you have T L EETOR,
plense immedimtynistify ny by un;xm v gr o us n M:Mrm wiatht na posisl sereive, We will ghad¥y reimbusc
your icicphane i postape evpentes. M Yoo,

SODMAPCOGCONHLRNODOCSWITIH

ILIESCUI000136
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Deeember 14, 2005 HALE LANE
Page 3 AT haw :
&
Arkanowledgement z
The forcgoing waiver of conflict is berchy given as of the date 3t forth below, -
‘ Tescu: :

Dae: /&7 ~ /»5{;”5’#‘ g‘f\ﬁ)’h LMMMAFQ

Jw,lﬁuscu, Ir, .
o 2of5m05” pnnia s Yy
ia Santee Hm:cu Z

John ‘éaculr x5 Truston ohn Tlicsca, Jr.

D /Z"/S‘: Di;/

Sonmia Santer Digsew, ny Trustes of the Jokm
Ihascu Jr. and Sonmia Iicscu 1992 Family Trast

Baty:
Date:

Calvin Bary

Consolidared:

Consoliduted Pecific Development, lne.,

a Nevadu corporation
Date: ' By: .

Sam A. Caniglia, President

CDAAANPTCDOCTHLRNODOC TS Yei 1 M)
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METZKER JOHNSON GROUPO
COMMERCIAL * RESIDENTIAL * INVESTMENT * REALTY

EXHIBIT NO,

112

6490 5. McCaryan Bivd,, RENO, NEVADA, 89502 PHONE: {775)823-8871 FAX: (775) B23-8848

[l ADDENDUM No.4. |

Py

Date Prepared; September 18, 2006

This Addendum No. 4 (“Fourth Addendum™) is made by and between Copsolidated Pacific
Devejopment, Ioc., a Nevada corporation, (“Buyer”), and Joho iescy, Jr. ind Sonmiz Santee
Hicscy, individually and as Trustees of the Jobn 1Bescu, Jr. and Sounia INescu 19972 Family
Trust {collectively “Seller™) with reference to the following facts and is as follows:

RECITALS:

A, Scller and Buyer cntered into that certain Land Purchase Agresment dated
July 29, 2005 (*{Land Purchase Agreement™), together with Addendum No. 1 dated August
1, 2005 (“First Addendum”), and Addendum No. 2 dated August 2, 2005 {“Second
Addendumn”), and Addendum No, 3 dated October 8, 2005 (" Third Addendum™). The Land
Purchase Agreement, the First Addendum, the Second Addendum, and the Third Addendwn
are collectively referred berein as the “Apreement”. The Agrcement is for the sale and
puwchase of that certain real property Ipeated in the City of Reno, County of Washoe, State of
Nevads, identified as APN5 011-112 6, 07 and 12 and more particularly described in the
Tile Report attached to the Third A ) 2

B. Seller and Buyer desire to amend the Agrecment as sel forth below.

NOW, THEREFORE, in consideration of the mutual promises set forth herein, Seller
~ and Buyer hereby amend the Agreement as follows: |

1. Seller and Buyer hereby agrec to extend the date for Close of Escrow (as set forth in
the Agreement) 10 on or before April 25, 2007. In consideration of such exlension,
Buyer asgrees to pay, on or beforc Oclober 15, 2006, through cscrow at Fisst
Centeonial Title Company of Nevada, an sdditional sum of $376,000 (Three
Hundred Scventy Six Thousand Dollars) in immediately available funds ("Additional
Extension Deposit™), which Additional Extension Deposit shall be added to the
Purchase Price, as set forth below, and shall be credited 10 the Purchase Price. Three
Hundred Sixty Five Thousand Dollars ($365,000.00) of such sum shall be released
immediately to Seller and Eleven Thousand Dollars (512,000.00) of such sum shall
be payable immediately to Metzker Johnson Group as partia] payment of its broker's
commission. The Additional Extension Deposit is non-refundable.

Copyright 2003 by RK. Al rights resorerd. Mo seproduction, expont. publicatlon allowed without approval by R K JOHNSON
ODMAVCDOCS\HLRNODOCS\S6 751 12
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2. The Additional Fxtension Deposit shall be in addition 10

the Agreement, inchuding, but oot limited o,
Agreement,

all other sums Payable nndey
the sxtension deposits described in the

3. The purchase price of $7,500,000.00 (Seven Miltion Five Hundred Thousand Dollars)
25 set forth in the Agreement shall be increased to Seven Million Eight Hugdred
Seventy Six Thousand Dollars (§7,876,000) (herein "Purchase Price™),

4. Except as modified by this Addendurn No, 4,
Agreement shall remain in full force and effect,

Thi$ Addendum No. 4 is dated this /5™ _day of September, 2006,

all other terms and conditions. of the

Uiescu Ir., as Trustee of the John Riescy Ir
and Sonnia Dicsca 1992 Family Trust

Sonnia Santee Jlicscu, a5 Trostee of the John Iliescu Jr,
And Sonnja Hiescy 1992 Family Trust

Buyer:

Consolidated Pacific Development, Inc.,
# Nevada corporation

BV%%Z%Aaé

Sam A Caniflia, President P

- Copyright 2003 by HX). AN rights rmerved, Ny reproduction, oxpan, publication sllowed without approvsl by R X JOHNSON 2
=ODMAPCDOCSIHLANODOCS\S6 78 18
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DOC « 39480
49
11/07/2008 04:21p Ft.:i?.ﬂ@
BK1
Requestad By

1 To GAYLE A K
When Recorded Mail To: ey CWMER';‘:IE“F
et 7 Resorder

oot Kemt LT

5421 Kietzke Lane, Suite 200
Reno, NV 89511

APN: 011-112-03; 011-112-06; 011-112-07; 011-112-12

GRANTEE'S ADDRESS:
Mark B. Steppan, AIA, CSI, NCARB
1485 Park Avenue, #103
Emeryville, CA 94608

NOTICE IS HEREBY GIVEN that Mark Steppan, ATA , ARB-claims a Mechanic's
and Materialman's Lien upon the property hereinafter particularly descri i
located in Washoe County, Nevada, and whic

=112-12 - JOHN ILIESCU, JR., and SONNIA ILIESCU, as
S 6 1992 FAMILY TRUST

follows: 011-112-03;
Trustees of the J

inancial, LLC, ¢/o Consolidated Pacifi¢ Deyelopment, Inc., 932 Parker Street, Berkley, CA 94710;
Jobname: Residential Project, N a, Job Address: North Arlington Avenue, Island Avenue

and Court Street; Owner’s Designated Representative: Sam Caniglia.

ormed as reflected in applications for payment, no retainage to be

ithheld from monthly pfogress payments. All invoices are due in fifteen days.

h Arlington Avenu ;IZ( d Avenue and Court Street, Reno, Nevada. All services were to be
' P
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465499

11/07/2606
2 of 4

G RGO O G

4, That work, labor, materials and/or services have been furnished to and actually used upon
the above-described project in the remaining amount of ONE MILLION SIX-HUNDRED THIRTY-
NINE THOUSAND ONE-HUNDRED THIRTY AND NO/100 DOLLARS ($1,639,130.00),
reimbursable expenses of ONE-HUNDRED FIFTEEN THOUSAND THREE HUNDRED SIXTY-
TWO AND NO/100 DOLLARS ($115,362.00) plus interest through October 31, 2006 in the
amount of TWENTY-NINE THOUSAND FIFTY-SIX DOLLARS AND 85/100 ($29,056.85),
continuing interest, attorney’s fees and costs and the amount is now due and owing to lien claimant,

5. That the first labor and materials furnished by lien claimaft o and incorporated in the
project was on or about April 21, 2006 and that the last labor and materials furnished by lien
claimant and incorporated in the project was within the past ninety days; thatthere are no other just
credits or off-sets to be deducted and the total amount due and owing to Nen claimant is the sum of
ONE MILLION SEVEN-HUNDRED EIGHTY-THREE THOUSAND igVE-HUNDRED
FOURTY-EIGHT AND 85/100 DOLLARS ($1,783,548.85);plus continuing interést, attorney’s fees
and costs.

6. That a demand for payment has been made by lien claim.

of the amount due and owing has been paid; that-there and that

ed with-this Claim of Lien upon which the above

din W@unty of State of Nevada, and

Commencing/at a point formed by'the intersection of the"East line of Flint Street (if

thence Easterly, along the North line of Court Street, a distance of 100 feet, thence

a right angle Northerly, a distance of 140 feet to the true point of beginning; said
true point of beginni }b ing the Southeast corner of the parcel of land heretofore
conveyed to Atha eremm‘to/nie Rebori and wife, by deed duly recorded in
Book 64 of Deeds, Pa 4 oe County Records: running thence Easterly,
parallel with the North line of Court Street, a distance of 50 feet to the Southwest
comer of the property formerly owned by H. F. Holmshaw and wife thence Northerly
at a right angle, along the west line of the property formerly owned by said H. F.
Holmshaw and wife/to the South bank of the South channel of the Truckee River;
thence Westerly along the South bank of said channel of the Truckee River to a point
which would intersect4 line drawn northerly and parallel with the East line of said
e sajd true point of beginning; thence southerly along said line to the
truce point of begihning.

JA2162
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SAVE AND EXCEPTING, however, from the above described premises, all that
portion thereof conveyed by Antonio Rebori and Charlotta Rebori, his wife, to the
City of Reno, a municipal corporation, by deed dated February 16, 1922, and
recorded in Book 59 of Deeds, Page 297, Washoe County, Records.

APN: 011-112-03

Commencing at the point 129.6 feet West of where the center line of Hill Street
projected Northerly will intersect the North line of Court Street thence running
Westerly along the North line of Court Street, 75 feet; thence ing Northerly at
an angle of 89°58' 140 feet; thence running Easterly at an angle‘of 90°05" 75 feet;
thence running Southerly at an angle 80°55', 140 feet to the plage of beginning,
comprising a parcel of land 75 by 140 feet.
APN: 011-112-06

ence running westerly and

Addition to Reno, o€ ty, State o
along the North lirie of said Court Street 100 feet; rtherly and parallel with
the West line of said Hill Street, if protracted, 276 feet on\:?of less to the South

Bank of the Tfuckee River; thence Easterly and along the'soushi bank of the Truckee

Washoe County.
EXCEPTING THEREFROM that portion of the hereinabove described parcel
conveyed to the City of Reno, a municipal corporation, in an instrument recorded
ent No. 26097, in Book 61, Page 280, of Deeds.

THEREFROM that portion of the hereinabove described

JA2163
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8. That the four parcels are to be developed as the project and it is appropriate to equally
apportion the amount due between the four parcels identified herein.

DATED: This 2 (_j .]day of November, 2006.

By )@ﬁ:¥144132 (:%. ’:l:635z»a,z/

Gayle éjl(em, Esq./

STATE OF NEVADA )
) ss.
COUNTY OF WASHOE )

Gayle A. Kem, Esq., being first duly sworn, deposes : Attorney for Mark
Steppan, the lien claimant in the foregoing Notice and Clai ien. ead the above and
foregoing Notice and Claim of Lien, know the contents thereof and 5 at the same s true based
on the information provided by my client. I furth based thereon

believe that it contains, among other things, a correct statement-of the demand of said\lien ¢laimant,

after deducting all just credits and off-sets.

SUBSCRIBED AND SWORN to before me
this Z'Hl day of Novembe :

Notary Public

AMBER A.\G\ARRELL

Notary Public - Stata of Nevada
Appointment hw
No: 05-99145-2 - Expiras June 21,

JA2164
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Clerk of the Court
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DOC # 3528313

APNs: 011-112-03; 01 1-1 12-06; 25/03/%037311 :32:12 AN

011-112-07; 011-112-12 GWEESQGKER

Washoe County Recorder

Recording Requstd by: N o S
Gayle A. Kern, Esq. Page 1 of 5
Gayle A. Kern, Ltd. I I
5421 Kietzke Lane, Suite 200 I m E#H‘Hlemm " |
Reno, NV 89511 kil
When Recorded Mail to:

Gayle A. Kern, Esq.
Gayle A. Kern, Ltd.
5421 Kietzke Lane, Suite 200
Reno, NV 89511

O I the undersigned hereby affirm that the attached doc t, including any exhibits,
hereby submitted for recording does contain Nsecuﬁ number of a person or persons

as required by law: (state specific law)

AT

Title

USignaturc -

Mark Steppan

JA2166
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When Recorded Mail To:

Gayle A. Kern, Esq.

Gayle A. Kern, Lid.

5421 Kietzke Lane, Suite 200
Reno, NV 89511

APNs: 011-112-03; 011-112-06; 011-112-07; 011-112-12

GRANTEE'S ADDRESS:

Mark B. Steppan, AIA, CSI, NCARB
1485 Park Avenue, #103

Emeryville, CA 94608

AMENDED NOTICE AND

NOTICE IS HEREBY GIVEN that Mark Steppaii;
Mechanic's and Materialman's Lien upon the pro
property is located in Washoe County, Nevadd, and whichclaim is made pursuant
the State of Nevada, particularly Chapter 108 o vada Revised Statutes, as
the value of work, labor, materials and/or serviges furnish
of real property hereinafter particular
Nevada.

That the whole or real property
process of improvement and is reasonably ne

property.’

Claimant e( :

2. That the name of the person by whom lien claimant was employed and to whom lien
claimant furnished work, labor, materials and/or services in connection with the project is: BSC
Financial, LL.C, ¢/o Consolidated Pacific Development, Inc., 932 Parker Street, Berkley, CA
94710; Job name: Residential Project, Reno, Nevada, Job Address: North Arlington Avenue,
Island Avenue and Court Street; Owner’s Designated Representative: Sam Caniglia.

Page 1 of 4
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3. That the terms, time given and conditions of the contract were: Payments on account
of services rendered and for Reimbursable Expenses incurred shall be made monthly upon
presentation of the Statement of services for the building, structure or other work of improvement
located at North Arlington Avenue, Island Avenue and Court Street, Reno, Nevada. All services
were to be invoiced based on work performed as reflected in applications for payment, no
retainage to be withheld from monthly progress payments. All invoices are due in fifteen days.

4. That work, labor, materials and/or services have been furnished to and actually used
upon the above-described project in the remaining amount of ONE MILLION SIX-HUNDRED
THIRTY-NINE THOUSAND ONE-HUNDRED THIRTY AND NO/100 DOLLARS
($1,639,130.00), reimbursable expenses of ONE-HUNDRED FIFTEE THOUSAND THREE
HUNDRED SIXTY-TWO AND NO/100 DOLLARS ($115,362.00) plus interest through
October 31,2006 in the amount of TWENTY-NINE THOUSAND FIFTY-SIX DOLLARS AND
85/100 ($29,056.85), for a total principal balance of ONE MILLION, SEY
EIGHTY-THREE THOUSAND FIVE-HUNDRED FEORTY-E 85/100 DOLLARS
($1,783,548.85) continuing interest, attorney’s fees 4s -8 i
owing to lien claimant.

5. That the first labor and materials m claimant to and incorporated in the
project was on or about April 21, 2006 and that-the-last labo i
claimant and incorporated in the project was Within the past ninety days; that there 2
just credits or off-sets to be deducted and|the/total amount dire and wing to lien claimi
April 19,2007, is the sum of ONE NINE-HUNDRER THIRTY-NINE THOUSAND
THREE HUNDRED FORTY-SE 100 DOLLARS ($1,939,347.51), plus continuing
interest, attorney’s fees and costs.

aimant and that no part or portion
er off-sets to the claim and that
RED THIRTY-NINE
LLARS ($1,939,347.51),
owing to lien claimant on

. : e charged with this Claim of Lien upon which the
above described work of improvement has been made is located in Washoe County of State of
Nevada, and is particularly described as:

with the North line of Court Street in the City of Reno;
terly, along the North line of Court Street, a distance of 100
right angle Northerly, a distance of 140 feet to the true point of

running thence
feet, thence a

Page2 of 4
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beginning; said true point of beginning being the Southeast corner of the parcel
of land heretofore conveyed to Atha Carter by Antonieo Rebori and wife, by deed
duly recorded in Book 64 of Deeds, Page 294, Washoe County Records: running
thence Easterly, parallel with the North line of Court Street, a distance of 50 feet
to the Southwest corner of the property formerly owned by H. F. Holmshaw and
wife thence Northerly at a right angle, along the west line of the property formerly
owned by said H. F. Holmshaw and wife, to the South bank of the South channel
of the Truckee River; thence Westerly along the South bank of said channel of the
Truckee River to a point which would intersect a line drawn northerly and parallel
with the East line of said property from the said true point of beginning; thence
southerly along said line to the truce point of beginning.
SAVE AND EXCEPTING, however, from the above described premises, all that
portion thereof conveyed by Antonio Rebori and Charlotta Rebori, hiswife, to the
City of Reno, a municipal corporation, by deed dated Feb:
recorded in Book 59 of Deeds, Page 297, W
APN: 011-112-03

APN: 011-112-06

BEGINNING at the intersection of of the Eastern line of
¢ City of Reno, County of

Flint Street with thwme of Co
Washoe, State of Nevada, thente Easterly alo ern line of Court Street,
line of the parcel conveyed to WALKER J.
in Book 1 Fil‘>ﬂo. 100219, Deed
ine

last mentioned™l 140 feet; thence

Commencing on the North line of Court Street, at the intersection of the Notth
line of Court Street with the West line of Hill Street, if said Hill Street was
o.said point of inter-section according to the official plat of
Lake’s South Addition to Reno, Washoe County, State of Nevada; thence running
westerly and along the North line of said Court Street 100 feet; thence Northerly
and parallel with/the West line of said Hill Street, if protracted, 276 feet more of
h Bank of the Truckee River; thence Easterly and along the south

Page3 of 4
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bank of the Truckee River to the West line of Hill Street, protracted, 324 feet
more or less to the North line of Court Street and the place of beginning, being the
same lands conveyed by Antonio Robori and Carlotta Robori, his wife, to Charles
Snyder, May 27, 1907, and by Antonio Robori to Charles Snyder, January 12,
1905, by deeds duly recorded in Book 32 of Deeds, page 405, and book 26 of
deeds, page 296, Records of said Washoe County.

EXCEPTING THEREFROM that portion of the hereinabove described parcel
conveyed to the City of Reno, a municipal corporation, in an instrument recorded
August 4, 1922, as Document No. 26097, in Book 61, Pagé 280, of Deeds.

FURTHER EXCEPTING THEREFROM that portion of the\ hereinabove
described parcel conveyed to the City of Reno, a municipal corpotation, in an
instrument recorded December 17, 1971, as Document No. 229332, in
Page 759 of Official Records.
APN: 011-112-12

STATE OF NEVAD

COUNTY OF WASH

oy MBER A. GARREL— | A /
olary Public -
} A B W NOTARY PUBLID |

No:os-mm-mmnm

Page 4 of 4
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DOC # 4297751

éi/@&/%@clﬁ 11:26:26 A
uestLe y
When recorded, mail to; NICHAEL D HOY
Washoe Countg Recorder
lL.awrence R. Burtness - Recorder

Michael D. Hoy Fee: $50 60 RPTT: $0.00

Hoy Chrissinger Kimmel, PC Page 1 of

50 West Liberty Street, Suite 840 I" mw mm mw m ll m
Reno, Nevada 89501 | ."

(775) 786-8000

APN:

011-112-03
011-112-06
011-112-07
011-112-12

Second Amended Notice

Claimant entered into
ct in relation to the

1. The amountofthe-ariginal contracts: Li
several different cm;}[/cts to pr0v1de ervices as
improvement, pro
108.2214(1).

Parties to the Design Agreement agreed upon the material terms in October, 2005.
While the formal Design

anged the billing to reflect the fixed-fee in the Design
or payments previously received under the November 5,

Second Amended Notice and Claini of Lien
Page 1 of 9
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The Design Agreement provides for a fixed fee computed by multiplying the
anticipated construction cost ($180 million) by 5.75 percent, for a total fee of
$10,350,000. The Design Agreement allocates this fee among various phases of the
work covered by the Design Agreement. The Design Agreement allocates 20 percent
of the overall fee to the Schematic Design phase. Lien Claimant completed the
Schematic Design phase as defined in the Design Agreement. The Design
Agreement also provides that any unpaid contract balance bears simple interestat
the rate of one and one-half percent per month (or 18 percent per annum).

B. Reimbursable [tems. Under the Design Agresment, Lien
Claimant was entitled to receive 115 percent of the Lien Claimant’s yctual cost for
defined Reimbursable Expenses including fees paid to certain sub-co sultants,
including a landscape architect. Lien Claimant billed a total of $3
Reimburseable Expenses.

C. Adjacent Church Parking St
on or about June 14, 2006, Lien Claimant entered into a s
with BSC Financial, LLC to provide design services for a parking I

D. City Staff comment stidies. In’relation\to the property, Lien
Claimant entered into a separate agreement with BSC Financidl, LLC to provide
design recommendations to respofidtq ifquiries from the ity bf Reno staff

osed improvements, and
to create and edita video fly-through ofidowntown Renc with the improvements
igned for the prope For this work, Lign Claimant was entitled to be paid

ents, Lien Claimant entered into separate
agreements with BSC Financial, LLC in relation to the property. In order to simplify
this Notice of Lien and the litigation to foreclose the lien, Lien Claimant does not
claim that the amounts diie'under those other contracts are secured by this lien.

(continues)

Second Amended Notice and Claim of Lien
Page 2 of 9
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2, Payments. The total amount of all payments received to date is below
listed separately under each agreement:

A. Design Agreement. The payments received are as follows:

02/16/2006 $254,990.00
03/21/2006 8,230.00
05/16/2006 15,490.00
06/16/2006 102,160.0

09/16/2006 50,000.00
Total $430,870.00\

B. Reimbursable items. The payments received\are as follows:

02/16/2006
04/18/2006
05/16,/2006
06/21/2006
07/12/2006
Total

’ C. Adjacent cm@]\ néng Studies, Thg payments received are
as follows:

07/12/2006 3@255;n)

D.
payments for this wo

' n Claimant has received no

Z{”
roject fly-through. Lien Claimant has feceived no payments

Totalof all payments regeived on contracts that Lien Claimant asserts
/are secured by this lien;

$466,734.04

Second Amended Notice and Claim of Lien
Page 3 of 9
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3. Amount of lienable amount after deducting all just credits and offsets,
is as follows:

Design Agreement

Fee earned $2,070,000.00
Payments: 430,870.00
Principal due: $1,639,130.00

Reimburseable Expenses
Amount earned: $37,411.

Payments: 32,609.04
Principal due:

4,802.49

Adjacent Church Parking Studies
Fee earned:
Payments:
Principal due: 83122.50

City Staff comment studies.
Fee earned:
Payments:

Project fly-through,

Fee earned:
Payments

66,620.00
Total principal clai . $1,755,229.99
4 Lien Claimant claims

Xpenses under the Primary Design €ontpact, interest is computed as simple
interest at the rate ofw Wnent per month. Interest on amounts due
under other agreements sha e legal rate of interest at the time judgment is
entered.

. person by whom Lien Claimant was employed. Lien Claimant
m@@/d,bﬂd supplied services, work, labor and materials to BSC Financial,

wa

Second Amended Notice and Claim of Lien
Page 4 of 9
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LLC c¢/o Consolidated Pacific Development, Inc, 932 Parker Street, Berkley,
California 94710.

7-A.  Terms of payment - Design Agreement (0515). The Primary
Architectural Design Services Agreement provides in relevant part; “Payments on
account of services rendered and for Reimburseable Expenses incurred shall be
made monthly upon presentation of Architect’s statement of services,” Lien
Claimant billed for fees in the following invoices:

[nvoice Date Amount
22258 11/22/2005 $39,190.00 :
22282 12/20/2005 $72,700.00 \{pa
22299 01/12/2006 $91,035.00 i
22300 01/13/2006 $52 065 00
22384 05/18/2006 4
22408 07/19/2006
22430 08/23/2006
22452 09/21/2006
22468 10/25/2006
22481 11/21/2006

Schematic Design

Less: Prior progress billings

Final progress billing

7-B.  Terms of payment - Reimburseables (05 ). Payment terms for
relmburseables arein u/ \prlmary architectu desxgn agreement. Lien

Invoice
22259 11/22/2005 $257.38
22283 12/20/2005 811.13
22301 01/18/2006 9,036.64
22316 5,718.37
22332 87.93
22368 382.21
22400 06/22/2006 1,354.37
22353 4/19/2006 13,761.16
22412 07419/2006 869.08
22432 08/23/2006 523.70
22454 09/21/2006 943.87
1/21/2006 1,153.00
12/22/2006 553.81
02/28/2007 132.62

Second Amended Notice and Claim of Lien
Page 5 of 9
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Total: $35,585.27

7-C. Terms of payment — Adjacent Church Parking Studies (0515-03). The
letter agreement for adjacent church parking studies provides in relevant part:

Fees and reimburseable invoiced amounts shall be billed on a monthly
basis. All invoiced amounts not in dispute are due and payable within
30 (thirty) days from the date of the invoice.

Lien Claimant billed for work performed under this letter agréement as follows:

Invoice Date Amount
22386 _ 06/20/2006
22410 07/19/2006
22467 09/21/2006

Total:

Invoice

22431 08/23/2008 22, .

22453 09/21/2006 10,675.00

22469 10/25/2006 1,800.00

22482 1/21/2006 1,980.00
36,555.00

Second Amended Notice and Claim of Lien
Page 6 of 9
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7-E.  Terms of Payment — Project Fly-through (0515-06). (Note: I have not
located the contract for this billing project.)

Lien Claimant billed for work performed under this letter agreement as follows:

Invoice Date Amount
22498 11/21/2006 66,620,00
8. Property encumbered by lien. A description ofthe property to be

charged with the lien follows:
Parcel 1.

Commencing at a point formed by the intersection h&@ltj\l;r(l:e lint\Street (if
protracted Northerly) with the North line of Courf Street in the-Gi :
running thence Easterly, along the North line of Court Street, a distance'of 100 feet,
thence ata right angle Northerly, a distance of 140 feet to the tF

land heretofore conveyed to Atha Carter'by A ' ri and wife, by de
recorded in Book 64 of Deeds, Page 294, Wadshoe County Revords: running thence

thence Northerly at a right anglealong the west line of the property formerly
owned by said H.F. Holmshaw and wifg, to the South bank ¢f the South channel of

PN:011-112-03

Parcel 2.

Commencing at the point/129.6 feet West of where the center line of Hill Street
projected Northerly will intersect the North line of Court Street thence running
Westerly along the North liie of Court Street, 75 feet; thence running Northerly at

n angle of 89°58' 14(Yfeef thence running Easterly at an angle of 90°05" 75 feet;
thence running Soytherly at an angle 80°55', 140 feet to the place of beginning,
comprisi cel ofYand 75 by 140 feet.

APN:

Second Amended Notice and Claim of Lien
Page 7 of 9
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Parcel 3.

BEGINNING at the intersection of the Northerly extension of the Eastern line of Flint
Street with the Northern line of Court Street, in the City of Reno, County of Washoe,
State of Nevada, thence Easterly along the Northern line of Court Street, 125 feet,
more or less to the Western line of the parcel conveyed to WALKER J]. BOUDWIN, et
ux, by Deed recorded in Book 143, File No. 100219, Deed Records; thence Northerly
along said last mentioned line 140 feet; thence Westerly parallel to the Northern
line of Court Street, 125 feet; thence Southerly parallel to the tern line of Said
Boudwin parcel 140 feet to the point of beginning.

APN: 011-112-07
Parcel 4.
Court Street with the West line of Hill Street, if said Hi et was profracte

Northerly to said point of inter-section according to the official p
Addition to Reno, Washoe County, State of Nevada; ce running weste

Court Street and the place of beginning, being the same landls conveyed by Antonio
Robori and Carlotta Robori, his wife)to Cha

Official Records.

APN:011-112-12

(Continues)

Second Amended Notice and Claim of Lien
Page 8 of 9
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Dated November 8, 2013. /m ‘ l r

Michael D. Hoy, Esq.
Counsel to Mark B. Steppan

Verification

State of Nevada )
) ss
County of Washoe )

Michael D. Hoy, being first duly sworn on ' deposes and
says: 1 have read the foregoing Second Amende 1 i Lien, know
the contents thereof and state that the same is true based up i
deeds, invoices, and other relevant docu
Nos. CV07-00341 and CV07-01021pe
of the State of Nevada, Washoe Cou

ing in the Second Judicial DistrichCourt

Michael D. Hoy

Subscribed and sworn
this Ninth day of Nove

shondet F. Seth
Notary Public
| Stote of Nevada
4 Appt.No: 03833852
7 My Comm. Exp. 03-08-2017

Second Amended Notice and Claim of Lien
Page 9 of 9
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HALE LANE

T AYTORNETE AT LAW ser— e

AL Kietrks: Lane) Second Ploor | Rens, Neyads 311
Teiephane {775} 3213000 ( Faaionite [775) TM-5 179
wrw bl wmn

¢ December 26, 2006

John [escy, Ir., individually

Sannia Santee lliescu, individually -

John lliescu, Jr. and Sonnia 1liescy,

as Trustees of the John Iliesen, Jr,
and Sonnia $liescu 1992 Family Trust

NI

200 Counl Street QDAAA,
Reno, Nevada 89501 EXHIBIT NO.A £
BSC Financial LLC WV 12]07 ]
/o DeCal Custom Homes ;

440 Columbia Blvd,

St. Helens, OR 97051

BSC Financial LLC

/o Decal Nevada, Ine,

6121 Lakeside Drive, Suite 125
Reno, NV 8951}

Re:  Wingfield Towers '
Court Street/Island Avenue Condominjum Project

Dr. and Mrs. Hiescu and Messrs Baty, Caniglia and Schleining:

As you are aware, this law firm has an existing attomey-client relationship with John
Uiescu, Jr, an individual, and Sonnia Saniee'lliescu, an individual, and John Ilieseu, Jr. and
Sonnia liesen, as Trustees of the John Iliescu, Jr. and Sopnia Ilicscn 1992 Family Trust
(collectively “Iliescu™) the owners of property located belween Court Street and Island Avenne in
Reno, Nevada (the "Property"). Our law firm 2lso has an existing sttomey-client relationship
with Decal Custom Homes and BSC Financial LLC, the Buyérs of the Property. BSC Financial
LLC is referred ta herein as "Buyer®. Qur law firm has been requested to act as counsel to both
Hiescu and Buyers because of the unity of interest in reso lving the dispute with the Architect for
the Property involving the AIA Architectural Services Contract, and the mechanic's lien recorded
by the Architect and related issues, \ '

We will represent both Iliesce and Buyer jointly regarding the resolution of the
mechanic's lien issue with the Architect, An Indemnity Agreement has been executed by Buyer

BALE LANE PEEK DENRISON AND Howarn
LAS VEGAS OFFICE: 3938 Howard Hoghes Prkway | Founth Floot { L Vegm, Nevady N3A9 § Plwoce {702) 222-23D0) | Facsioile (702} 363-6H4D
CARSON CIYY OFFICE: 727 Ewt Willium Steect | Suite 200 | Corain Ciy, Nevdu BY10) | Phane {75) 4346000 | Facsimile (775) BM-b0aT

C:\Dotumenty #nd SctlingODickiM y BocumimisiCls, AVLIESCU & CANIGUA FINAL\Waiver refTels decnl st Tlieven, o

ILIESCU000338

JA2182

E OO e e T




HALE LANE
j Decembcf 26, 2006 —— ATT B RN KT AT A AR

Page?2

indermnifying the Seller as more fully sel forth therein which includes provisions that Buyer is

resporsible, among other obligations, to pay this Jaw firm's fees regarding the mechanic's lien
issue with the Architect.

It is understood and agreed that in the event 3 condlict between Jliescu and Buyer.should
arise in matters involving the mechanic's lien issue, this law fim may continue to represent
Iliescu in such matter. This law firm will cortinue to represent [Bescu in the clasing of the
purchsse and sale of the Property transaction.

.= I you consent to our joint representation as set forth in this Jetter and waive any and al]
potential conflicts of interest which may exist as a result of such representation, please execute
the Acknowledgement of your consent attached hereto and retumn a signed copy of this tetter to

us, '
Please call if you have any questions oy if you wish to discuss this matter farther,
Sincerely,
) R. Craig Howard
RCH:dyt

CiiDocumeny sad Settinp DickiMy Documems\Oa AMUESCU & CAMIGLIA FIMAL\walver reficin decal and Mico doc

ILIESC 11000333
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December 26, 2006
Page 3

Niescu and Buyer consent (o
waiver of any potential conflict is her

Ihescu:

Date:

Acknowledpement

joint representation in the above-referenced matter and
¢by given as of the date set forth below,

Date:

BSC Financial LLC:

Date:

ChDozumms mnd SeningDickWy DocumentnOa& AVLESCU & CANIGLIA FIHA\waiver ref leit decal mnd Heycu.doe

HALE LaNE

T ATTO RN E YN BT L AW e

John Iliescu, Jr., individually, and as Trustee of the
John liescu, Jr. and Sonnia Iliescu 1992 Family
Trust .

Sonnia Santee lliescu, individually, and as Trustce
of the John liescu Jr. and Sonnia Hiescn 1992
Family Trust

BSC Financial LLC, a limited Jiability company

By:

Calvin Baty, Manager

ILIESCUN00340
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. JOHN ILIESCU AND SONNIA S. ILIESCU

JA2186



19. PAYVD - **Payment Voided 26-Jul-2005

20. PAYRC - **Payment
Receipted

21. $1560 - $Def 1st Appearance
-CV

22. 4085 - Summons Filed

23.B112 - Order Accept
Assign/Business C
24. $1425 - $Complaint - Civil

25. PAYRC - **Payment
Receipted
26. 4090 - ** Summons Issued

26-Jul-2005
26-Jul-2005
10-Jun-2005
19-Apr-2005
15-Apr-2005
15-Apr-2005

15-Apr-2005

Extra Text: Receipt Number DCDC145951 has been voided.
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" FILED
Electronically
06-22-2009:11:15:49 AM
Howard W. Conyers
Code 3370 Clerk of the Court
Transaction # 850528

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

JOHN ILIESCU JR., et al.,
Case No. CV07-00341

Plaintiffs, , Dept. No. 6
VS.
MARK B. STEPPAN,
Respondent.
- /
AND ALL RELATED MATTERS.
/ ORDER

The action stems from a question of if the Applicants had knowledge the
Respondent and his firm were performing architectural services for the benefit of the project
in question. The Applicants (“Applicants” or “lliescu”) filed a motion for partial summary
judgment on Mark Steppan'’s (“Respondent”) claim for foreclosure of mechanic’s lien. The
Respondent opposed the motion and filed a cross motion for partial summary judgment to
foreclose on the mechanic’s lien.

The Applicants argue that they were never served with notice of right to lien as
required under NRS 108.245(1). They further argue the Applicants did not have actual
notice of construction on the project or of the identify of the Respondent. Fondren v. K/L
Complex Ltd., 106 Nev. 75, 800 P.2d 719 (1990).

)
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The Respondent argues that lliescu did have actual notice from the land sale
agreement that the buyer would be hiring several design professionals, including architects.
lliescu was also made aware at the public meetings that the Respondent was the architect
for this project. Since the Applicants knew that the construction project was underway, they
should have filed a notice of non-responsibility as required under NRS 108.234. See
Fondren supra at 721. The Respondent also alleges that the Applicants’ counsel reviewed
the contract on the project and therefore had knowledge of the architect’s identity and this
knowledge is imputed to the Applicants. Lange v. Hickman, 92 Nev. 41, 544 P.2d 1208
(1976).

The Applicants respond that the Respondent did not even attempt to comply with the
statutory requirements which results in a lack of substantial compliance. Las Vegas
Convention & Visitors Auth. v. Miller, 124 Nev. Adv. Rep.62, 191 P.3d 1138 (2008). The
Applicants further argue that there has been no evidence to prove that lliescu has actual
knowledge of the Respondent’s architectural services. lliescu also argues that fhere isa
question whether lliescu’s prior counsel had Respondent’s information in mind when it was
acting on lliescu’s behalf.

“Summary judgment is appropriate under NRCP 56 when the pleadings, depositions,
answers to interrogatories, admissions, and affidavits, if any, that are properly before the
court demonstrate that no genuine issue of material fact exists, and the moving party is
entitled tbjudgment as a matter of law.” Wood v. Safeway, Inc., 121 P.3d 1026, 1031 (Nev.
2005).

“A factual dispute is genuine when the evidence is such that a rational trier of fact
could return a verdict for the nonmoving party.” /d.

The Applicants, specifically lliescu, viewed the architectural drawings as well as
attended meetings where the design team presented the drawings. The Court finds even
though lliescu alleges he did not know the identity of the architects who were working on
the project, he had actual knowledge that the Respondent and his firm were performing

architectural services on the project.
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Accordingly, the motion for partial summary judgment is denied. The cross motion

for summary judgment is granted.

DATED: This 4 day of June, 2009.

A )

DISTRICT JUDGE
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CERTIFICATE OF SERVICE

| certify that | am an employee of THE SECOND JUDICIAL DISTRICT COURT;
that on the 7/‘/(/day of , 20009, | electronically filed the foregoing with the
Clerk of the Court system which will send a notice of electronic filing to the following:

SALLIE ARMSTRONG, ESQ.

GAYLE KERN, ESQ.

Further, | certify that | deposited in the county mailing system for postage and
mailing with the U.S. Postal Service in Reno, Nevada, a true copy of the foregoing
addressed to:
étephen C. Mollath, Esq.
Prezant & Mollath

6560 SW McCarran Blvd., Ste. A
Reno NV 89509

Heidi Boe
Judicial Assistant

JA2192




EXHIBIT “13”

JA2193




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1880

In the Second Judicial District Court of the State of Nevada
In and for the County of Washoe

MARK B. STEPPAN,
Plaintiff,
V.

JOHN ILIESCU, JR.; SONNIA SANTEE ILIESCU; JOHN
ILIESCU, JR. and SONNIA SANTEE ILIESCU, as
trustees of the John Iliescu, Jr. and Sonnia
Iliescu 1992 Family Trust,

Defendants.

And Related cross-claims and third-party
claims.

Judgment, Decree and Order for
Foreclosure of Mechanics Lien

Based upon the Findings of Fact, Conclusions of Law, and Decision (May 28, 2014, E-
flex Transaction #4451229), Order Regarding Plaintiff's Motion for Costs (September 5,
2014, E-flex Transaction #4594487), Order Regarding Plaintiff’'s Motion for Attorney Fees
(September 8, 2014, E-flex Transaction #4595799), Order Regarding Reconsideration of
Attorney Fees (December 10, 2014, E-flex Transaction 4729999), and the rulings regarding

the computation of prejudgment interest during the June 12, 2014 hearing reflected in the

hearing transcript at pages 21 and 22.

FILED
Electronically
2015-02-26 03:29:02 PM

Jacqueline Bryant

Clerk of the Court
Transaction # 4836215

Consolidated Case Nos. CV07-00341 and
Cv07-01021 :

Dept. No. 10

Judgment
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IT HEREBY IS ORDERED, ADJUDGED, AND DECREED:

1. Plaintiff Mark B. Steppan shall take judgment on the Notice and Claim of Lien
recorded on November 7, 2006 as Document 3460499 in the official records of the Washoe
County Recorder, as amended by the Amended Notice and Claim of Lien recorded May 3,
2007 as Document 3528313, and as further amended by the Second Amended Notice and

Claim of Lien recorded November 8, 2013 as Document 4297751 for the following

amounts:
A. PrinCIPalicccissisemesessesssesemsssssssessessensessessessessesne $1,753,403.73
B. Prejudgment INLEIreSt ... e $2,527,329.23
C. ALLOTNEY fEOS curerrrvennsnmnr s ssesessisesesenssssrsssasersesssssssenne $233,979.50
D. COSES wirmiscrnrcrssrenmserssrsseerssrisrssssssasesmasses ettt s senes $21,550.99
TOLAl et —————————— $4,536,263.45

2. Pursuant to NRS 108.239(10), the real property described as Assessor Parcel
Number 011-112-03,011-112-06, 011-112-07, and 011-112-12, and more particularly
described in Exhibit A hereto (the “Property”) shall be sold in satisfaction of the Plaintiff’s
mechanics lien in the amounts specified herein.

3. Pursuant to NRS 108.239(10), Plaintiff Mark B. Steppan shall cause the
Property to be sold within the time and in the manner provided for sales on execution for
the sale of real property.

4. The costs of the sale shall be deducted from the gross proceeds, and the
balance shall constitute the Net Sale Proceeds.

5. Pursuant to NRS 108.239(11), if the Net Sale Proceeds are equal to or exceed

the Lienable Amount, then the Lienable Amount shall be disbursed to Plaintiff Mark B.

Judgment
Page 2
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Steppan, and the surplus shall be disbursed to Defendants John Iliescu, Jr. and Sonnia
lliescu as trustees of the John Iliescu Jr. and Sonnia Iliescu Trust.

6. If the Net Sale Proceeds are less than the Lienable Amount, then all of the Net
Sale Proceeds shall be disbursed to Plaintiff Mark B. Steppan. Within 30 calendar days after
the sale, Steppan may by motion seek additional relief pursuant to NRS 108.239(12).
Defendants reserve all rights regarding any additional relief including, but not limited to,
the arguments in the Defendants’ Motion for Relief From Court’s Attorneys’ Fees and Costs
Orders and For Correction, Reconsideration, or Clarification of Such Orders to Comply with
Nevada Mechanic’s Lien Law (filed September 15, 2014, e-Flex Transaction 4606433).

7. Certain third party claims by the Defendants, against a third-party
defendants, remain pending in this lawsuit, which have been stayed by prior stipulations of
the parties. The Court determines that there is no just reason for delay and,
notwithstanding any remaining claims against other parties herein, this Judgment is

certified as final pursuant to NRCP 54(b) with respect to the parties hereto and the claims

between them.

DATED February 26, 2015.

Hon. Elliott A. Sattler,
District Judge

Judgment
Page 3
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IN THE SUPREME COURT OF THE STATE OF NEVADA

AND JOHN ILIESCU, JR., AND i

- FILED -
SONNIA ILIESCU 1992 FAMILY '
Vs,

JOHN ILIESCU, JR., INDIVIDUALLY: No. 68346
SONNIA ILIESCU, AS TRUSTEES OF

THE JOHN ILIESCU, JR., AND

TRUST AGREEMENT, MAY 25 2017
Appellants,

MARK B. STEPPAN,

Respondent.

Appeal from a district court order for foreclosure of a
mechanic’s lien and an order denying a motion for NRCP 60(b) relief
Second Judicial District Court, Washoe County; Elliott A. Sattler, Judge.

Reversed and remanded.

Albright, Stoddard, Warnick & Albright and D. Chris Albright and G.
Mark Albright, Las Vegas,
for Appellants.

Hoy Chrissinger Kimmel Vallas, PC, and Michael D. Hoy, Reno,
for Respondent.

BEFORE THE COURT EN BANC.

OPINION
By the Court, HARDESTY, J.:

NRS 108.245(1) requires mechanic’s and materialmen’s lien

claimants to deliver a written notice of right to lien to the owner of the
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property after they first perfofm work on or provide material to a project.
In Board of Trustees bf the Vacation Trust Carpenters Local No. 1780 v.
Durable Developers, Inc.,. l102 Nev. 401, 410, 724 P.2d 736, 743 (19886), this
court held that “substantial compliancei{avith the technical requirements of
the lien statutes is sufficient to create af lien on the property where . . . the
owner of the property receives actual notice of the potential lien claim and
is not prejudiced” And we reaffirmed this holding in Fondren v. K/L
Complex Ltd., 106 Nev. 705, 710, 800 P.2d 719, 721-22 (1990) (“The failure
to serve the pre-lien notice does not invalidate a mechanics’ of
materialmen’s lien where the owner received actual notice.”). In this
appeal, we are asked to determine whether the actual notice exception
should be extended to offsite work and services performed by an architect
for a prospective buyer of the property. Because we hold that the actual
notice exception does not apply to such offsite work and services when no
onsite work has been performed on the property, we reverse.
FACTS AND PROCEDURAL HISTORY

In July 2005, appellants John Iliescu, Jr., individually, and
Sonnia Iliescu and John Iliescu, Jr., as trustees of the John Iliescu, Jr.,
and Sonnia Iliescu 1992 Family Trust Agreement (collectively, Iliescu)
entered into a Land Purchase Agreement to sell four unimproved parcels
in downtown Reno to Consolidated Pacific Development (CPD) for
development of a high-rise, mixed-use project to be known as Wingfield
Towers. The original agreement was amended several times and, as
finally amended, entitled Iliescu to over $7 million, a condominium in the
development, and several other inducements.

During escrow, CPD assigned the Land Purchase Agreement
to an affiliate, BSC Investments, LLC (BSC). BSC negotiated with a

California architectural firm, Fisher Friedman Associates, to design the
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Wingfield Towers. Respondent Mark Steppan, a Fisher Friedman
employee who is an architect licensed in Nevada, served as the architect of
record for Fisher Friedman. '

In October 2005, Steppan sent an initial proposal to BSC that
outlined design services and compensation equal to 5.75 percent of the
total construction costs, which were estimated to be $180 million. In the
interest of beginning design work, Steppan and BSC entered into an
initial “stop-gap” agreement in November 2005 under which Steppan
would bill hourly until an American Institute of Architects (AIA)
agreement could be later signed. The AIA agreement between Steppan
and BSC was signed in April 2006, The parties agreed that the final
design contract would have an effective date of October 31, 2005, when
Steppan began work.

The AIA agreement provided for progressive billings based on
a percentage of completion of five phases of the design work, including 20
percent of the total fee upon completion of the “schematic design” phase.
Steppan completed the schematic design phase, and Wingfield Towers was
able to secure the required entitlements and project 'approval from the
Reno Planning Commission and the Reno City Council. BSC did not pay
Steppan for his services under the contract, and Steppan recorded a
mechanic’s lien against Iliescu’s property on November 7, 20086, Steppan
did not provide Iliescu with a pre-lien notice.

Financing for the Wingfield Towers project was never
obtained, escrow never closed, and no onsite improvements were ever
performed on the property. When the escrow was canceled, Iliescu’s
unimproved property was subject to Steppan’s multimillion dollar lien -

claim for the unpaid invoices submitted to BSC.
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Hiescu applied to the district court for a release of Steppan’s
mechanic’s lien, alleging that Steppan had failed to provide the required
pre-lien notice before recording his lien. Steppan then filed a complaint to
foreclose the lien. The two cases were consolidated, and Iliescu filed a
motion for partial summary judgment on the pre-lien notice issue.
Steppan filed a cross-motion for partial summary judgment, arguing that,
although he failed to give the pre-lien notice required under NRS 108.245,
such notice was not required under the “actual notice” exception
recognized by this court in Fondren v. K/L Complex Ltd., 106 Nev. 705,
710, 800 P.2d 719, 721-22 (1990). Iliescu argued that he did not have the
notice required under Fondren’s actual notice exception.

The- district court denied Iliescu’s motion but granted
Steppan’s motion, finding that no pre-lien notice was required because
Iliescu had viewed the. architectural drawings and attended meetings
where the design team presented the drawings and thus had actual notice
of the claim. The court found that even though Iliescu alleged he did not
know the identity of the architects who were working on the project, he
had actual knowledge that Steppan and Fisher Friedman were performing
architectural services on the project.

About 18 months after the district court granted Steppan’s
motion on the pre-lien notice issue and while the matter was still pending
in the district court, this court published its opinion in Hardy Companies,
Ine. v. SNMARK, LLC, 126 Nev. 528, 245 P.3d 1149 (2010). Hardy
clarified that a lien claimant cannot invoke the actual notice exception to
NRS 108.245 unless the property owner (1) has actual notice of the
construction on his property, and (2) knows the lien claimant’s identity.
Id. at 542, 245 P.3d at 1158,
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Although the parties attempted to once again raise pre-lien
notice issues after Hardy was published, the district court refused to
revisit the issue. Following a bench trial on the consolidated cases, the
district court entered its findings of fact, conclusions of law, and decision
and, citing to both Fondren and Hardy, concluded that Steppan was
entitled to a mechanic’s lien. The district court further concluded that
despite Steppan’s failure to provide a pre-lien notice, none was required
because Iliescu had actual knowledge; and it thus entered an order
foreclosing Steppan’s mechanic’s lien. This appeal followed.

DISCUSSION

On appeal, the parties. disagree about whether Steppan
substantially complied with the mechanic’s lien statutes by showing that
lliescu had actual knowledge of Steppan’s work and identity. Iliescu
denies having actual knowledge of Steppan’s work and identity, and, in
advancing his argument, asks this court to clarify whether the actual
notice exception to the mechanic’s lien statutes we articulated in Fondren
applies to offsite work. He urges this court to hold that the excebtion does
not apply to offsite work when no work has been performed on the
property. Iliescu further argues that even though the district court erred
in finding that he had actual knowledge of Steppan’s work and identity,
the court did not determine exactly when he first had that knowledge;
thus, there is no way to tell how much, if any, of Steppan’s work would be
lienable pursuant to NRS 108.245(6). Steppan argues that the actual
notice exception applies equally to onsite and offsite work and that the
district court made adequate and supported findings.

Standard of review
“This court reviews . . . the district court’s legal conclusions de

novo.” 1. Cox Constr. Co. v. CH2 Invs., LLC, 129 Nev. 139, 142, 296 P.3d
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1202, 1203 (2013). “This court will not disturb the district court’s factual
determinations if substantial evidence supports those determinations.”
J.D. Constr,, Inc. v. IBEX Intl Grp., LLC, 126 Nev. 3686, 380, 240 P.3d
1033, 1043 (2010).
Pre-lien notice under NRS 108.245

Under NRS 108.245(1),! every lien claimant for a mechanic’s
or materialmen’s lien “shall, at any time after the first delivery of material
or performance of work or services under a contract, deliver” a natice of
right to lien to the owner of the property. No lien for materials or labor
can be perfected or enforced unless the claimant gives the property owner
the required notice. NRS 108.245(3). Finally, a lien claimant “who
contracts directly with an owner or sells materials directly to an owner is
not required to give notice pursuant to” NRS 108.245.2 NRS 108.245(5).

Despite the mandatory language of NRS Chapter 108, “[t]his

court has repeatedly held that the mechanic’s lien statutes are remedial in

IThe United States District Court for the District of Nevada has
recently ruled that a 2015 Dbill amending NRS 108.245, among other
statutes unrelated to Nevada’s mechanic’s lien statutes, was non-
severable and preempted. Bd. of Trs. of the Glazing Health & Welfare Tr.
v. Chambers, 168 F. Supp. 3d 1320, 1325 (D. Nev. 2016); see S.B. 223, 78th
Leg. (Nev. 2015); but see Blanton v. N. Las Vegas Mun. Court, 103 Nev.
623, 633, 748 P.2d 494, 500 (1987) (providing that Nevada courts are not
bound by federal district court decisions). However, the mechanic’s lien in
this case was filed before that bill became effective. 2015 Nev. Stat., ch.
345, § 4, at 1932-33. Thus, this case is decided under the prior version of
NRS 108.245 as it existed in 2005.

2It is undisputed that Steppan did not contract directly with Iliescu.
Thus, our analysis of the actual notice exception to NRS 108.245(1) is
limited to situations where, as here, the lien claimant does not contract
directly with the owner.
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character and should be liberally construed; that substantial compliance
with the statutory requirements is sufficient to perfect the lien if the
property owner is not prejudiced.” Las Vegas Plywood & Lumber, Inc. v. D
& D Enters., 98 Nev. 378, 380, 649 P.2d 1367, 1368 (1982). However,
“[flailure to either fully or substantially comply with the mechanic’s lien
statute will render a mechanic’s lien invalid-as a matter of law.” Hardy,
126 Nev. at 536, 245 P.3d at 1155.

We have previously determined that substantial compliance
with NRS 108.245’s pre-lien notice requirements has occurred when “the
owner of the property receives actual notice of the potential lien claim and
is not prejudiced.” Durable Developers, 102 Nev. at 410, 724 P.2d at 743.
This principle was.reaffirmed in Fondren. 106 Nev. at 709, 800 P.2d at
721 (concluding that substantial compliance with the pre-lien notice
requirements occurred because the property owner “had actual knowledge
of the construction on her property”); see also Hardy, 126 Nev. at 535, 245
P.3d at 1154 (recognizing that “Fondren is still good law”).

However, we have not previously addressed whether the
actual notice exception applies to offsite work and services performed by
an architect hired by a prospective buyer when no onsite work has been
performed on the property. Steppan argues that because an architect who
has not contracted directly with the property owner can lien for offsite
work, the actual notice exception must apply. Iliescu argues that the
actual notice exception does not apply to such offsite work when that work
has not been incorporated into the property. We agree with Iliescu.

The actual notice exception does not extend to offsite work when no onsite
work has been performed on the property

In Fondren, this court determined that Fondren, the property

owner,
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had actual knowledge of the construction on her
property. It was understood by both Fondren and
[the lien claimant] that substantial remodeling
would be required when the lease was negotiated.
Additionally, Fondren’s attorney regularly
inspected the progress of the remodeling efforts.
These inspections were on behalf of Fondren.
Fondren could easily have protected herself by
filing a notice of non-responsibility. She had
actual knowledge of the work being performed on
her property.

106 Nev. at 709, 800 P.2d at 721 (citation omitted) (emphasis added). We
also made clear that a predominant purpose for the “notice requirement
[in NRS 108.245] is to provide the owner with knowledge that work and
materials are being incorporated into the property.” Id. at 710, 800 P.2d at
721 (emphasis added).

Similarly, the property owner in Hardy “regularly inspected
the project site.” 126 Nev. at 540, 245 P.3d at 1157 (emphasis added).
Indeed, we explicitly stated that “[alctual knowledge may be found where
the owner has supervised work by the third party, reviewed billing
statements from the third party, or any other means that would make the
owner aware that. the third-party claimant was involved with work
performed on its property.” Id. at 542, 245 P.3d at 1158 (emphasis added).
We further explained that NRS 108.245 “protect[s] owners from hidden
claims and... [tlhis purpose would be frustrated if mere knowledge of
construction is sufficient to invoke the actual knowledge exception against
an owner by any contractor. Otherwise, the exception would swallow the
rule.” Id. at 542, 245 P.3d at '1159.

This rationale equally pertains to offsite architectural work
performed pursuant to an agreement with a prospective buyer when there

is no indication that onsite work has begun on the property, and no
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showing has been made that the offsite architectural work has benefited
the owner or improved its property. As this court has consistently held, a
lien claimant has not substantially complied with the mechanic’s len
statutes when the property owner is prejudiced by the absence of strict
compliance. Las Vegas Plywood & Lumber, 98 Nev. at 380, 649 P.2d at
1368; Durable Developers, 102 Nev. at 410, 724 P.2d at 743. As the Hardy
court recognized, to conclude otherwise would frustrate the purpose of
NRS 108.245, and the actual notice exception would swallow the rule. 126
Nev. at 542, 245 P.3d at 1159.

A property owner may be prejudiced by a lien claim from an
architect for a prospective buyer who has failed to provide the pre-lien
notice in at least two ways under Nevada’s statutory scheme. First,
without a showing that the architectural work has tmproved the property,
the property owner assumes the risk for payment of a prospective buyer’s
architectural services for a project that may never be constructed on the
property. Other jurisdictions have recognized that mechanics’ liens for
offsite architectural services when no work has been incorporated into the
property pose a substantial risk of prejudice to property owners. See
generally Kimberly C. Simmons, Annotation, Architect’s Services as Within
Mechanics’ Lien Statute, 31 A.L.R.5th 664, Art. II § 4(b) (1995). For
example, in Kenneth D. Collins Agency v. Hagerott, the Supreme Court of
Montana upheld a lower court’s decision refusing to allow an architect to
foreclose on a mechanic’s lien. 684 P.2d 487, 490 (1984). There, the court
decided that, notwithstanding Montana law allowing architects to lien for
architectural work and services, the architect could not foreclose on his
lien because he did not “provide[] services that contributed to structural

improvement and, thus, enhancement of the property.” Id.
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Second, although NRS 108.234 generally provides that an
owner with knowledge of an “improvement constructed, altered or
repaired upon property” is responsible for liens on its property, NRS
108.234(1), a disinterested owner may avoid responsibility for a lien if he
or she gives a notice of non-responsibility after he or she “first obtains
knowledge of the -construction, alteration or repair, or the intended
construction, alteration or repair,” NRS 108.234(2). “Disinterested owner”
is defined as a property owner who “[d]oes not personally or through an
agent or representative, directly or indirectly, contract for or cause a work
of improvement, or any portion thereof, to be constructed, altered or
repaired upon the property or an improvement of the owner.” NRS
108.234(7)b). In this case, Iliescu is not a disinterested owner as he
indirectly caused architectural work to be performed pursuant to a
contract with a prospective buyer.

While we have recognized in a lease context that the
“knowledge of . . . intended construction” language is satisfied when the
owner leases property with terms requiring the lessee to make all
necessary repairs and improvements, we have only determined as such
when the agreement was actually completed. See Gould v. Wise, 18 Nev.
253, 259, 3 P. 30, 31 (1884). Unlike a completed lease agreement, the
agreement between Iliescu and BSC was contingent upon completion of
the purchase of the property. Because Iliescu was not a disinterested
owner, and the agreement was contingent upon completion of the

purchase of the property, Iliescu was unable to give a notice of non-

8A “disinterested owner” must also not have recorded a notice of
waiver pursuant to NRS 108.2405. NRS 108.234(7)(a).
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responsibility to protect himself from mechanics’ liens for offsite
architectural work performed pursuant to a contract with the prospective
buyer, Were we to apply the actual notice exception in these
circumstances, a notice of non-responsibility may not protect property
owners from costs incurred by prospective buyers when there has been no
enhancement or improvement to the property.

In furtherance of | the protections for property owners
contemplated in NRS 108.245, we decline to extend the actual notice
exception to the circumstances in this case. We thus conclude that the
actual notice exception does not extend to offsite architectural work
performed pursuant to an agreement with a prospective buyer when no
onsite work of improvement has been performed on the property.

It does not appear from the record before us that any onsite
work had begun on Iliescu’s property at the time Steppan recorded his
mechanic’s lien for the offsite work and services he performed. And the
record fails to reveal any benefit or improvement to Iliescu’s property
resulting from the architectural services Steppan provided. As such, the
actual notice exception does not apply. Because the actual notice
exception does not apply and there is no dispute that Steppan did not
otherwise provide Iliescu with the required pre-lien notice, we conclude
that the district court erroneously found that Steppan had substantially

complied with NRS 108.245%s pre-lien notice requirements.4

“Based on our conclusion that the actual notice exception does not
apply in this case, we do not reach Iliescu’s argument regarding the
applicability of NRS 108.245(6) when the actual notice exception does
apply.  Similarly, as our conclusion on the actual notice issue is
dispositive, we decline to reach the parties’ remaining arguments on
appeal.

SUPREME COURT
OF
NEevaba

11
(©) 1478 =0 JA2208




Supreme GourT
oF
Nevapa

@) 19474 <EiPi>

Accordingly, we reverse the district court’s order foreclosing
Steppan’s mechanic’s lien and remand this matter to the district court for

1t to enter judgment in favor of Iliescu.

/\L‘AM_\ I

Hardesty

We concur:

Douglas
1 4
% p
Pickering
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arraguirre % Stiglich
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OPINION
By the Court, HARDESTY, J.:

NRS 108.245(1) requires mechanic’s and materialmen’s lien

claimants to deliver a written notice of right to lien to the owner of the
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property after they first perform work on or provide material to a project.
In Board of Trustees of the Vacation Trust Carpenters Local No. 1780 v.
Durable Developers, Inc., 102 Nev. 401, 410, 724 P.2d 736, 743 (1986), this
court held that “substantial complianceKWith the technical requirements of
the lien statutes is sufficient to create a' lien on the property where. , . the
owner of the property receives actual notice of the potential lien claim-and
is not prejudiced.” And we feaiﬁrmed this holding in Fondren v. K/L
Complex Ltd., 106 Nev, 705, 710, 800 P.2d 719, 721-22 (1990) (“The failure

to serve the pre-lien notice does not invalidate a mechanics’ or

§ materialmen’s lien where the owner received actual notice.”). In this

appeal, we are asked to determine whether the actual notice exception
should be extended to offsite work and services performed by an architect
for a prospective buyer of the property. Because we hold that the actual
notice exception does not apply to such offsite work and services when no
onsite work has been performed on the property, we reverse,
FACTS AND PROCEDURAL HISTORY

In July 2005, appellants John Iliescu, Jr., individually, and
Sonnia Iliescu and John Iliescu, Jr., as trustees of the John Iliescu, Jr.,
and Sonnia Iliescu 1992 Family Trust Agreement (collectiveiy, Tliescu)
entered into a Land Purchase Agreement to sell four unimproved parcels
in downtown Reno to Consolidated Pacific Development (CPD) for
development of a high-rise, mixed-use project to be known as Wingfield
Towers. The original agreement was amended several times and, as
finally amended, entitled Iliescu to over $7 million, a condominium in the
development, and several other inducements,

During escrow, CPD assigned the Land Purchase Agreement
to an affiliate, BSC Investments, LLC (BSC). BSC negotiated with a

California architectural firm, Fisher Friedman Associates, to design the

2
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Wingfield Towers, Respondent Mark Steppan, a Fisher Friedman
employee who is an architect licensed in Nevada, served as the architect of
record for Fisher Friedman.

In October 2005, Steppan sent an initial proposal to BSC that
outlined design services and compensation equal to 5.75 percent of the
total construction costs, which were estimated to be $180Q million. In the
interest of beginning design work, Steppan and BSC entered into an
initial “stop-gap” agreement in November 2005 under which Steppan
would bill hourly wntil an American Institute of Architects (AIA)
agreement could be later signed. The ATA agreement bhetween Steppan
and BSC was signed in April 2006. The parties agreed that the final
design contract would have an effective date of Qctober 31, 2005, when
Steppan began work.

The ATA agreement provided for progressive billings based on
a percentage of completion of five phases of the design work, including 20
percent of the total fee upon completion of the “schematic design” phase.
Steppan completed the schematic design phase, and Wingfield Towers was
able to secure the required entitlements and project 'appruval from the
Reno Planning Commission and the Reno City Council. BSC did not pay
Steppan for his services under the contract, and Steppan recorded a
mechanic’s lien against Iliescu’s property on November 7, 2006. Steppan
did not provide Iliescu with a pre-lien notice.

Financing for the Wingfield Towers project was never
obtained, escrow never closed, and no onsite improvements were ever
performed on the property. When the escrow was canceled, Iliescu’s
unimproved property was subject to Steppan’s multimillion dollar lien -

claim for the unpaid invoices submitted to BSC.

3
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Iliescu applied to the district court for a release of Steppan’s

| mechanic’s lien, alleging that Steppan had failed to provide the required

pre-lien notice before recording his lien. Steppan then filed a complaint to
foreclose the lien. The two cases were consolidated, and Tescu filed a

motion for partial summary judgment on the pre-lien notice issue.

Steppan filed a cross-motion for partial summary judgment, arguing that,

although he failed to give the pre-lien notice required under NRS 108.245,
such notice was not required under the “actual notice” exception
recognized by this court in Fondren v. K/L Complex Ltd., 106 Nev. 705,
710, 800 P.2d 719, 721-22 (1990), Iliescu argued that he did not have the
notice required under Fondren's actual notice exception.

The- district court denied Iliescu’s motion but granted
Steppan’s motion, finding that no pre-lien notice was required hecause
Iliescu had viewed the architectural drawings and attended meetings
where the design team presented the drawings and thus had actual notice
of the claim. The court found that even though Iliescu alleged he did not
know the identity of the architects who were working on the project, he
had actual knowledge that Steppan and Fisher Friedman were performing
architectural services on the project.

About 18 months after the district court granted Steppan’s
motion on the pre-lien notice issue and while the matter was still pending
in the district court, this court published its opinion in Hardy Companies,
Inc. v. SNMARK, LLC, 126 Nev. 528, 245 P.3d 1149 (2010). Hardy
clarified that a lien claimant cannot invoke the actual notice exception to
NRS 108.245 unless the property owner (1) has actual notice of the
construction on his property, and (2) knows the lien claimant’s identity.
Id. at 542, 245 P.3d at 1158.

4
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Although the parties attempted to once again raise pre-lien
notice issues after Hardy was published, the district court refused to
revisit the issue. Following a-bench trial on the consolidated cases, the
distriet court entered its findings of fact, conclugions of law, and decision
and, citing to both Fondren and Hardy, concluded that Steppan was
entitled to a mechanic’s lien. The district court further concluded that
despite Steppan’s failure to provide a pre-lien notice, none was required
becauge Iliescu had actual knowledge; and it thus entered an order
foreclosing Steppan’s mechanic’s lien. This appeal followed.

DISCUSSION

On appeal, the. parties. disagree about whether Steppan
substantially complied with the mechanic’s lien statutes by showing that
Iliescu had actual knowledge of Steppan’s work and identity. Iliescu
denies having actual knowledge of Steppan’s work and identity, and, in
advancing his argument, asks this court to clarify whether the actual
notice exception to the mechanic’s lien statutes we articulated in Fondren
applies to offsite work. He urges this court to hold that the exoeﬁtinn does
not apply to offsite work when no work has been performed on the
property. Iliescu further argues that even though the district court erred
in finding that he had actual knowledge of Steppan’s work and identity,
the court did not determine exactly when he first had that knowledge;
thus, there is no way to tell how much, if any, of Steppan’s work would be
lienable pursuant to NRS 108.245(6). Steppan argues that the actual
notice exception applies equally to onsite and offsite work and that the
district court made adequate and supported findings.

Standard of review

“This court reviews . . . the distriet court’s legal conclusions de

novo.” I, Cox Constr, Co, v. CH2 Invs.,, LLC, 129 Nev. 139, 142, 296 P.34
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1202, 1203 (2018). “This court will not disturb the district court’s factual
determinations if substantial evidence supports those determinations.”
J.D. Constr., Inc. v. IBEX Intl Grp., LLC, 126 Nev. 366, 380, 240 P.3d
1033, 1043 (2010).
Pre-lien notice under NRS 108.245

Under NRS 108.245(1),! every lien claimant for a mechanic’s
or materialmen’s lien “shall, at any time after the first delivery of material
or performance of work or services under a contract, deliver” a natice of
right to lien to the owner of the property. No lien for materials or labor
can be perfected or enforced unless the claimant gives the property owner
the required notice. NRS 108.245(3). Finally, a lien claimant “who

contracts directly with an owner or sells materials directly to an owner is

not required to give notice pursuant to” NRS 108.245.2 NRS 108.245(5).
Despite the mandatory language of NRS Chapter 108, “[tlhis

court has repeatedly held that the mechanic’s lien statutes are remedial in

IThe United States District Court for the District of Nevada has
recently ruled that a 2015 bill amending NRS 108.245, among other
statutes unrelated to Nevada’s mechanic’s lien statutes, was non-
severable and preempted. Bd. of Trs. of the Glazing Health & Welfare Tr.
v. Chambers, 168 F., Supp. 3d 1320, 1325 (D. Nev. 2016); see 8.B. 223, 78th
Leg. (Nev. 2015); but see Blanton v. N. Las Vegas Mun. Court, 103 Nev.
623, 633, 748 P.2d 494, 500 (1987) (providing that Nevada courts are not
bound by federal district court decisions). However, the mechanic’s lien in
thig case was filed before that bill became effective. 2015 Nev. Stat., ch.
345, § 4, at 1932-88. Thus, this case is decided under the prior version of
NRS 108.245 as it existed in 2005.

2Tt is undisputed that Steppan did not contract directly with Iliescu.
Thus, our analysis of the actual notice exception to NRS 108.245(1) is
limited to situations where, as here, the lien claimant does not contract
directly with the owner,
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character and should be liberally construed; that substantial compliance
with the statutory. requirements is sufficient to perfect the lien if the
property owner is not prejudiced.” Las Vegas Plywood & Lumber, Inc. v. D
& D Enters., 98 Nev. 378, 380, 649 P.2d 1367, 1368 (1982). However,
“[flailure to either fully or substantially comply with the mechanic’s lien
statute will render a mechanic’s lien invalid as a matter of law.” Hardy,
126 Nev. at 536, 245 P.3d at 1155.

We have previously determined that substantial compliance
with NRS 108.245’s pre-lien notice requirements has occurred when “the
owner of the property receives actual notice of the potential lien claim and
is not prejudiced.” Durable Developers, 102 Nev. at 410, 724 P.2d at 743,
This principle was reaffirmed in Fondren. 106 Nev. at 709, 800 P.2d at
721 (concluding that substantial compliance with the pre-lien notice
requirements occurred because the property owner “had actual knowledge
of the construction on her property”); see-also Hardy, 126 Nev. at 535, 245
P.3d at 1154 (recognizing that “Fondren is still good law”).

However, we have not previously addressed whether the
actual notice exception applies to offsite work and services performed by
an architect hired by a prospective buyer when no onsite work has been
performed on the property. Steppan argues that because an architect who
has not contracted directly with the property owner can lien for offsite
work, the actual notice exception must apply. Iliescu argues that the
actual notice exception does not apply to such offsite work when that work
has not been incorporated into the property. We agree with Iliescu.

The actual notice exception does not extend to offsite work when no onsite
work has been performed on the property

In Fondren, this court determined that Fondren, the property

owner,
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had actual knowledge of the construction on her
property. It was understood by both Fondren and
[the lien claimant] that substantial remodeling
would be required when the lease was negotiated.
Additionally, Fondren’s attorney regularly
inspected the progress of the remodeling efforts.
These inspections were on behalf of Fondren.
Fondren could easily have protected herself by
filing a notice of non-responsibility. She had
actual knowledge of the work being performed on
her property.

106 Nev. at 709, 800 P.2d at 721 (citation omitted) (emphasis added). We

also made clear that a predominant purpose for the “notice requirement
lin NRS 108.245] is to provide the owner with knowledge that work and

materials are being incorporated into the property” Id. at 710, 800 P.2d at

721 (emphasis added).

8 Similarly, the property owner in Hardy “regularly inspected
the project site.” 126 Nev. at 540, 245 P.3d at 1157 (emphasis added),
Indeed, we-explicitly stated that “[alctual knowledge may be found where
the owner has supervised work by the third party, reviewed billing
statements from the third party, or any other meang that would make the
owner aware that. the third-party claimant was involved with work
performed on its property.” Id. at 542, 245 P.3d at 1158 (emphasis added).

- We further explained that NRS 108.245 “protect(s] owners from hidden
claims and... [tlhis purpose would be frustrated if mere knowledge of
congtruction is sufficient to invoke the actual knowledge exception against
an owner by any contractor., Otherwise, the exception would swallow the
rule.” Id. at 542, 245 P.3d at 1159,

This rationale equally pertains to offgite architectural work
performed pursuant to an agreement with a prospective buyer when there

is no indication that onsite work has begun on the property, and no
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showing has been made that the offsite architectural work has benefited
the owner or improved its property. As this court has consistently held, a
lien claimant has not substantially complied with the mechanic’s lien
statutes when the property owner is prejudiced by the absence of strict
compliance. Las Vegas Plywood & Lumber, 98 Nev. at 380, 649 P.2d at
1368; Durable Developers, 102 Nev. at 410, 724 P.2d at 743. As the Hardy
court recognized, to conclude otherwise would frustrate the purpose of
NRS 108.245, and the actual notice exception would swallow the rule. 126
Nev. at 542, 245 P.3d at 1159.

A property owner may be prejudiced by a lien claim from an
architect for a prospective buyer who has failed to provide the pre-lien
notice in at least two ways under Nevada’s statutory scheme. Rirst,
without a showing that the architectural work has improved the property,
the property owner assumes the rigk for payment of a prospective buyer's
architectural services for a project that may never be constructed on the
property. Other jurisdictions have recognized that mechanics’ liens for
offsite architectural services when no work has been incorporated into the
property pose a substantial risk of prejudice to property owners. See
generally Kimberly C. Simmons, Annotation, Architect’s Services as Within
Mechanics’ Lien Stotute, 31 AL.R.5th 664, Art. II § 4(b) (1995). For
example, in Kenneth D. Collins Agency v. Hagerott, the Supreme Court of
Montana upheld a lower court’s decision refusing to allow an architect to
foreclose on a mechanic’s lien. 684 P.2d 487, 490 (1984). There, the court
‘decided that, notwithstanding Montana law allowing. architects to lien for
architectural work and services, the architect could not foreclose on hig
lien because he did not “provide( ] services that contributed to structural

improvement, and, thus, enhancement of the property.” Id.
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Second, although NRS 108.234 generally provides that an
owner with knowledge of an “improvement constructed, altered or
repaired upon property” is responsible for liens on its property, NRS

1108.284(1), a disinterested owner may avoid responsibility for a lien if he
or she gives a notice of non-responsibility afier he or she “first obtains
knowledge of the -construction, alteration or repair, or the intended
construction, alteration or repair,” NRS 108.234(2). “Disinterested. owner”
is defined as a property owner who “[d]oes not personally or through an
agent or representative, directly or indirectly, contract for or cause a work
of improvement, or any portion thereof, to be constructed, altered or
repaired upon the property or an improvement of the owner.”® NRS
108.234(7Xb). In this case, Iliescu is not a disinterested owner as he
indirectly caused architectural work to be performed pursuant to a
contract with a prospective buyer.

While we have recognized in a lease context that the
“knowledge of . . . intended construction” language is satisfied when the
owner leases property with terms requiring the lessee to make all
necessary repairs and improvements, we have only determined as such
when the agreement wag actually completed. See Gould v. Wise, 18 Nev.
253, 259, 3 P. 30, 31 (1884). Unlike a completed lease agreement, the
agreement between Iliescu and BSC was contingent upon completion of
the purchase of the property. Because Iliescu was not a disinterested
owner, and the agreement was contingent upon completion of the

purchase of the property, Iliescu was unable to give a notice of non-

3A “disinterested owner” must also not have recorded a notice .of
waiver pursuant to NRS 108,2405. NRS 108.234(7)(a).
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responsibility to protect himself from mechanics’ liens for offsite
architectural work performed pursuant to a contract with the prospective
buyer. Were we to apply the actual notice exception in these
crcumstances, a natice of non-responsibility may not protect property
owners from costs incurred by prospective buyers when there has been no
enhancement or improvement to the property.

In furtherance of | the protections for property owners
contemplated in NRS 108.245, we decline to extend the actual notice
exception to the circumstances in this case. We thus conclude that the
actual notice exception does not extend to offsite architectural work
performed pursuant to an agreement with a prospective buyer when no
onsite work of improvement has been performed on the property.

It does not appear from the record before us that any onsite
work had begun on Iliescu’s property at the time Steppan recorded his
mechanic’s lien for the offsite work and services he performed. And the
record fails to reveal any benefit or improvement to Iliescu’s property
resulting from the architectural services Steppan provided. As such, the
actual notice exception does not apply. Because the actual notice
exception does not apply and there is no dispute that Steppan did not
otherwise provide Iliescu with the required pre-lien notice, we conclude
that the district court erroneously found that Steppan had substantially

complied with NRS 108.245s pre-lien notice requirements.4

‘Based on our conclusion that the actual notice. exception does not
apply in this case, we do not reach Iliescu’s argument regarding the
applicability of NRS 108.245(6) when the actual notice exception does
apply. Similarly, as our conclusion on the actual notice issue is
dispositive, we decline to reach the parties’ remaining arguments on
appeal.
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Accordingly, we reverse the district court’s order foreclosing
Steppan’s mechanic’s lien and remand this matter to the district court for

it to enter judgment in favor of Iliescu.

/‘LM\ J.

Hardesty

We concur:

Douglas
, o,
Pickering
MM | .

Stiglich
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Washoe District Court Clerk
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' Clerk of the Court
IN THE SUPREME COURT OF THE STATE OF NEVADA Transaction # 6350721
JOHN ILIESCU, JR., INDIVIDUALLY; AND JOHN Supreme Court No. 68346
ILIESCU, JR. AND SONNIA JLIESCU, AS District Court Case No, CV0700341
TRUSTEES OF THEJOHN ILIESCU, JR. AND Do
SONNIA ILIESCU 1892 FAMILY TRUST
AGREEMENT ,
Appellants,
Vs,
MARK B. STEPPAN,
Respondent.

CLERK'S CERTIFICATE

STATE OF NEVADA, ss.

I, Elizabeth A. Brown, the duly appointed and qualified Clerk of the Supreme Courl of the State
of Nevada, do hereby certify that the following is a full, true and correct copy of the Judgment in
this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged and
decreed, as follows:

"Reversed and remanded.”
Judgment, as quoted above, entered this 25th day of May, 2017,
JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged and
decreed, as follows:

“Rehearing Denied."
Judgment, as quoted above, entered this 21st day of September, 2017.
IN WITNESS WHEREOF, | have subscribed my
name and affixed the seal of the Supreme Court at
my Office in Carson City, Nevada this October 16,
2017.
Elizabeth A, Brown, Supreme Court Clerk

By: Niki Wilcox
Deputy Clerk
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CODE: 1030

D. CHRIS ALBRIGHT, ESQ., #004904

G. MARK ALBRIGHT, ESQ., #001394

ALBRIGHT, STODDARD, WARNICK & ALBRIGHT
801 South Rancho Drive, Suite D-4

Las Vegas, Nevada 89106

Tel: (702) 384-7111 / Fax: (702) 384-0605
dca@albrightstoddard.com / gma@albrightstoddard.com

Attorneys for Applicants/Defendants

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

JOHN ILIESCU, JR.; SONNIA SANTEE CASE NO. CV(7-00341

ILIESCU; JOHN ILIESCU, JR., and SONNIA (Consolidated w/CV07-01021)
ILIESCU, as Trustees of the JOHN ILIESCU, JR.
AND SONNIA ILIESCU 1992 FAMILY TRUST| DEPT NO. 10

AGREEMENT; '

Applicants,
Vs,

RULE 56(f) SWORN DECLARATION
MARK B. STEPPAN, OF JOHN ILIESCU, JR. IN
d SUPPORT OF COUNTERMOTION

Respondent. FOR FURTHER TIME TO
MARK B, STEPPAN, COMPLETE DISCOVERY

Plaintiff,

VS.

JOHN ILIESCU, JR. and SONNIA ILIESCU, as
Trustees of the JOHN ILIESCU, JR. AND
SONNIA ILIESCU 1992 FAMILY TRUST
AGREEMENT; JOHN ILIESCU, individually;
DOES I-V, inclusive; and ROE
CORPORATIONS VI-X, inclusive,

Defendants,

And all pending third-party claims.

STATE OF NEVADA )
COUNTY OF CLARK % °

JOHN ILIESCU, JR., under penalty of perjury declares as follows:

1, I make this declaration in conformance with NRCP 56(f), in order to seek additional
time to complete discovery in this matter prior to any summary judgment orders issuing as to the third

party claims which are the subject of Hale Lane’s Motion for Summary Judgment.

G:\Mark\00-MATTERSliescu, John (10684.0010)\Declaration of John Ligsen na CM for Discovery 12.14.17.wpd
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2. My wife and I are in the process of consulting with our counsel as to the selection of
an expert witness to provide expett testimony with respect to breach of the applicable standard of care
in this legal malpractice matter. Our counsel has spoken with two potential candidates who agree
generally with our theory of the case and who disagree with the arguments regarding the standard of
care presented in the Hale Lane Motion for Summary Judgment. Our counsel is also considering a
third-candidate, and our counsel and we are attempting to find a candidate to our mutual satisfaction,
taking into account the expert’s fee rates, the degree of expertise and qualifications of the different
experts, and the need to find an expert who will present well before a Reno jury.

3. I am advised and informed that an expert witness will be legally necessary as a
prerequisite, in order to continue to prosecute the third party legal malpractice claims, under Nevada
law, Those legal malpractice claims must now be prosecuted based on the ultimate facts of the
underlying Steppan lien lawsuit, which ultimate facts are now known based on the le gal rulings of the
Nevada Supreme Court and the basis for its appellate reversal of the prior Judgment. However,
inasmuch as remittitur has only recently issued, and inasmuch as an expert must be selected and then
hired, initially as a consultant, and then given time to review the facts and filings in this matter, before
that expert can then prepare an expert repott, so the expert can then be designated and disclosed, and
their expert report provided, we require additional time to choose and refain an expert and obtain the
written report of such an expert.

4. Based thereon, we request that the Court not issue Summary Judgment at this time in
this matter, but instead issue a new discovery completion scheduling order as to post-remittitur

discovery on the third-party claims, to include a new deadline for issuance of expert reports,

(;é{é/(xw( j
kJ}HN ILIESCU, JR. e

Further declarant sayeth naught,
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CV07-00341
2018-01-03 11:06:09 A
Jacqueline Bryant
Clerk of the Court
CODE: 1880 Transaction # 6463071
D. CHRIS ALBRIGHT, ESQ. (Nv. Bar No, 004904) '
G. MARK ALBRIGHT, ESQ. (Nv Bar No. 001394)
ALBRIGHT, STODDARD, WARNICK & ALBRIGHT
801 South Rancho Drive, Suite D-4
Las Vegas, Nevada 89106
Tel: (702)384-7111 / Fax: (702) 384-0605

deca@albrightstoddard.com / gma@albrightstoddard.com

Attorneys for Applicants/Defendants

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

JOHN ILIESCU, JR.; SONNIA SANTEE CASE NO. CV07-00341

ILIESCU; JOHN ILIESCU, JR. and SONNIA (Consolidated w/CV07-01021)
ILIESCU, as Trustees of the JOHN ILIESCU, JR. ‘
AND SONNIA ILIESCU 1992 FAMILY TRUST| DEPTNO. 10

AGREEMENT;
Applicants,

VS.

MARK B. STEPPAN, JUDGMENT UPON REMAND IN

FAVOR OF THE ILIESCUS
Respondent. RELEASING STEPPAN’S
MECHANIC’S LIEN AND VACATING

MARK B. STEPPAN, ‘ PRIOR JUDGMENT THEREON

Plaintiff,

VS,

JOHN ILIESCU, JR. and SONNIA ILIESCU, as
Trustees of the JOHN ILIESCU, JR. AND
SONNIA ILIESCU 1992 FAMILY TRUST
AGREEMENT; JOHN ILIESCU, individually;
DOES I-V, inclusive; and ROE
CORPORATIONS VI-X, inclusive,

Defendants.

And all pending third-party claims.

WHEREAS, on November 7, 2006, a Notice and Claim of Lien was recorded in the name of
Mark A. Steppan as the lien claimant, as Document 3460499 in the official records of the Washoe
County Recorder, which was amended on May 3, 2007, by an Amended Notice and Claim of Lien

recorded as Document No. 3528313 in those same official records, and which was further amended

G\Mark\00-MATTERS\liescu, John (10684.0010)\Stipulated Judgment Upon Remand 11.3.17.wpd

JA2235




O 0 N N Lt R WO =

NN NN NN N N = e o e e a3 e
OO\]gM-hWNHO\OOO\]O\M&wN’—‘O

on November 8, 2013, by a Second Amended Notice and Claim of Lien recorded as Document No.
4297751 in those same official records (said recordings being referred to jointly hereinafter as the
“Steppan Mechanic’s Lien”); and

WHEREAS, the Steppan Mechanic’s Lien sought to encumber certain real property as
described therein (hereinafter the “Property”), which Property has also been described as Washoe
County Nevada Assessor Parcel Numbers 011-112-03,011-1 12-06,011-112-07,and 011-112-12; and

WHEREAS, the present consolidated cases included an Application For Release of the Steppan
Mechanic’s Lien (the first consolidated case) filed by the Iliescus under NRS 108.2275, relying in part
on a claim that Steppan’s lien should be released for his failure to comply with NRS 108.245; together
with a Complaint filed by Steppan as a lawsuit to foreclose on the Steppan Mechanic’s Lien (the
second consolidated case), which was defended by the Iliescus, including under the theory that
Steppan’s failure to comply with NRS 108.245 rendered the Steppan Mechanic’s Lien invalid; and

WHEREAS, certain prior orders of partial summary judgment, and post-trial findings and
rulings, have issued from this Court, rejecting the Iliescus’ NRS 108.245 arguments and granting
Steppan’s lien foreclosure claims, including ultimately a “Judgment, Decree, and Order for Foreclosure
of Mechanic’s Lien” entered by this Court on February 26, 2015 (Transaction #483621 5), upholding
the Steppan Mechanic’s Lien, establishing the monetary value thereof, and ordering a foreclosure sale
of the Property in satisfaction thereof (hereinafter the “Prior Judgment”); and

WHEREAS, the Iliescus appealed to the Nevada Supreme Court which has issued a decision
intheir favor, reversing this Court, agreeing with and accepting the Iliescus’ argument that the Steppan
Mechanic’s Lien is invalid by virtue of Steppan’s failure to abide by NRS 108.245, and remanding this
matter for the entry of Judgment in favor of the Iliescus by this Court. Hiescu v. Steppan, 133 Nev.
Adv. Op. 25, 394 P.3d 930 (May 25, 2017) rehearing denied, September 21, 2017; and

WHEREAS, Remittitur issued from the Nevada Supreme Court which was filed with the
Washoe County Clerk on October 17,2017, and that Nevada Supreme Court decision now establishes,
as the law of this case, that Steppan’s failure to abide by NRS 108.245 is not excused by any claimed
exception to the mandates of that statute, such that Steppan did not substantially comply with the

Nevada mechanic’s lien statutes, and is therefore not entitled to a mechanic’s lien against the [liescus’

-
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aforestated Property.

NOW THEREFORE, good cause appearing, IT IS HEREBY ORDERED, ADJUDICATED,
AND DECREED AS FOLLOWS:

1. Judgment Vacating Prior Judgment: This Court’s Prior Judgment, as defined
above, is hereby recognized as reversed, and is hereby vacated with prejudice, and all relief afforded
to Steppan against the Iliescus as set forth therein, including any and all monetary or declaratory or
injunctive or equitable relief provided for therein, is hereby recognized as reversed, and is hereby
vacated, with prejudice, as are all other substantive Orders or Decisions of this Court, prior to the date
hereof, in favor of Steppan and against the Iliescus, on which such Prior J udgment was based, or which
were themselves based on that Prior Judgment, including without limitation all prior costs or fec
awards in favor of Steppan and against the Iliescus.

2. Judgment In Favor of the Iliescus and Against Steppan, Releasing the Steppan

Mechanic’s Lien: Inaccordance with the aforestated decision of the Nevada Supreme Court, and the

law of this case established thereby, the relief sought by the Iliescus in the first of these consolidated
cases is hereby granted and the relief sought by Steppan in the second of these consolidated cases is
hereby denied, and this Court hereby recognizes that the Steppan Mechanic’s Lien, comprising all of
the aforestated lien and amended lien recordings, is invalid and unenforceable under Nevada’s
mechanic’s lien statutes, by virtue of Steppan’s failure to comply with the provisions of NRS 108.245
in order to perfect his claimed lien rights under NRS Chapter 108, and, based thereon, the Steppan
Mechanic’s Lien, including all of the aforestated Steppan lien recordings, together with any and all
notices of pendency of action, lis pendens, or any other similar liens or claims or notices or clouds on
title if any, recorded by Steppan in conjunction with these proceedings (including without limitation
any recordation of the Prior Judgment) against any real or personal property belonging to the Iliescus,
are hereby released and shall no longer be recognized as liens, encumbrances, lis pendens, or clouds
ontitle against any property belonging to the Iliescus, including without limitation the Property defined
above.

3. Certification of Finality Notwithstanding the existence of other third parties to the

proceedings pending under these consolidated case numbers before this Court, and without prohibiting

-3
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any rights held by the Iliescus to seek costs or interest or attorneys’ fees on this Judgment hereafter
under any applicable statutes or rules, this Court (1) expressly determines pursuant to NRCP 54(b) that
there is no just reason for delay of entry of finat judgment with respect to the claims between the
Hiescus and Steppan, and (ii) expressly directs pursuant to NRCP 54(b) the entry of this Judgment in
favor of the Iliescus and against Steppan as a final entered Judgment, and, accordingly, certifies this
Judgment as a final Judgment with respect to all claims and defenses by and between the Iliescus and
Steppan, in both of these consolidated cases (without affecting any lliescu costs or attorney fees or
interest claims as reserved above).

P28

DATED this 5 day of =rers 1 , 20152

%
G&Quﬂ e

DISTRICT COURT JUDGE

Submitted By:

ALBRIGHT, STODDARD, WARNICK
& ALBRIGHT

4
D.C AEBRIGI, ESQ., #004904
G. MARK AILBRIGHT, ESQ., #001394
801 South Rancho Drive, Suite D-4
Las Vegas, Nevada 89106
Tel: (702) 384-7111

dca@albrightstoddard.com
gma(@albrightstoddard.com

Attorneys for Defendants
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AFFIRMATION
Y
The undersigned does hereby affirm this Z{_}lday of November, 2017, that the preceding

document filed in the Second Judicial District Court does not contain the social security number of any

person.

—_—

By }/> ]

D. CHRIS ALBRIGHT, ESQ.

Nevada Bar No. 004904

G. MARK ALBRIGHT, ESQ.

Nevada Bar No. 001394

ALBRIGHT, STODDARD, WARNICK & ALBRIGHT
801 South Rancho Drive, Suite D-4

Las Vegas, Nevada 89106

Tel: (702)384-7111

Fax: (702)384-0605

dca@albrightstoddard.com
gma@albrightstoddard.com

Attorneys for Defendants
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Attorneys for Third Party Defendant

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

MARK B. STEPPAN,

Plaintiff, CONSOLIDATED
VS.
Case No.  CVO07-00341

JOHN ILIESCU JR. and SONNIA ILIESCU, as
Trustees of the JOHN ILIESCU, JR. AND Dept. No. 10
SONNIA ILIESCU 1992 FAMILY TRUST
AGREEMENT; JOHN ILIESCU, individually;
DOES |-V, inclusive; and ROE CORPORATIONS THIRD PARTY DEFENDANT HALE LANE’S
VI-X, inclusive, REPLY IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT AND OPPOSITION

TO COUNTERMOTION TO AMEND

Defendants.

AND RELATED CLAIMS

Third Party Defendant, HALE LANE PEEK DENNISON AND HOWARD PROFESSIONAL
CORPORATION (“Hale Lane”), by and through its undersigned attorneys, Lemons, Grundy &
Eisenberg, hereby replies in support of its motion for summary judgment of the third-party
claims asserted against it by JOHN ILIESCU, JR. and SONNIA ILIESCU, individually and as
trustees of the ILIESCU 1992 FAMILY TRUST (collectively, “lliescu”). Hale Lane also hereby
opposes lliescu’s countermotion to amend his third-party complaint. This reply and
opposition brief is based on the following Memorandum of Points and Authorities, the
exhibits attached hereto, and upon such other matters as the Court may consider.

/1]
/1]
/11
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MEMORANDUM OF POINTS AND AUTHORITIES

I, INTRODUCTION

As expected, lliescu’s opposition to Hale Lane’s motion is based entirely on hindsight,
attempting to manufacture a disputed issue of fact (i.e., “Hale Lane could have done X, Y or Z
to prevent Steppan from erroneously recording an invalid lien”). Importantly, however,
lliescu’s opposition fails to address the legal effect of the most important, undisputed facts
forming the basis of Hale Lane’s motion.

The very first pleading filed in this case was Hale Lane’s application to release
Steppan’s lien, filed on lliescu’s behalf. In that application, Hale Lane argued that the lien was
invalid because Steppan had not provided lliescu a prelien notice. Pursuant to the Nevada
Supreme Court’s May 25, 2017 Opinion, that very first filing should have been granted, and
Steppan’s lien should have been declared invalid and released. These facts are undisputed.

The District Court’s denial of Hale Lane’s application to release Steppan’s lien was
judicial error, and all of lliescu’s claimed damages (his subsequent litigation fees and costs)
were incurred after, and as a result of, that error. The legal effect of the District Court’s
judicial error is to sever the causal connection between Hale Lane’s alleged prior omissions
and lliescu’s claimed damages. Stated differently, as a matter of law, the judicial error is a
superseding cause that relieves Hale Lane from liability for alleged legal malpractice.

lliescu’s hindsight-based arguments, that Hale Lane could have taken steps to prevent
Steppan’s lien in the first place, are irrelevant. Even if it is assumed, for the sake of argument,
that Hale Lane breached an applicable standard of care by allowing Steppan to place a lien on
lliescu’s property, Hale Lane immediately took the appropriate step to dispose of the
erroneous and invalid lien. According to the Nevada Supreme Court, Hale Lane’s efforts
should have been successful.

As discussed in greater detail below, the judicial error at issue in this case was an
intervening and superseding cause of lliescu’s claimed damages, breaking the causal
connection between Hale Lane’s alleged negligence and lliescu’s claimed damages, and

thereby eliminating any possibility of liability for legal malpractice. Because the causation
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element of lliescu’s legal malpractice claims is lacking, Hale Lane is entitled to judgment as a
matter of law. For these same reasons, lliescu’s motion for leave to amend his third-party
complaint must be denied as futile.

il. LEGAL ARGUMENT

A. The District Court’s judicial error was an intervening and superseding cause of
lliescu’s claimed damages.

lliescu’s opposition to Hale Lane’s motion repeatedly argues that Hale Lane could have
taken various steps to preclude Steppan from asserting his invalid and unenforceable lien.
Remarkably, however, lliescu fails to address the fundamental concept, previously recognized
by the Nevada Supreme Court, that judicial error can be a superseding cause that relieves an
allegedly negligent attorney from liability for legal malpractice. Hewitt v. Allen, 118 Nev. 216,
222, 43 P.3d 345, 348-49 (2002) (recognizing that the proximate cause of a plaintiff’s claimed
damages may not have been the attorney’s negligence, “but judicial error that could have
been corrected on appeal”).

Rather than addressing this argument, iliescu first asserts in his opposition section,

n

entitled “Third Element: Causation,” that Hale Lane could have taken “any number of
approaches” to protect against an architect’s lien (Opposition, 23:10-28; 24:1-7) and that
“[j]Just because the Steppan lien foreclosure lawsuit was defended successfully, this does not
mean that Hale Lane had no duty to warn the lliescus how to avoid such a claim in the first
instance.” (Opposition, 24:14-16). lliescu’s argument confuses the element of causation with
the element of breach. “Breach of the standard of care and causation are sperate inquiries,
however, and an abundance of evidence as to one cannot substitute for a deficiency of
evidence as to the other.” Alexander v. Turtur & Associates, Inc., 146 S.W.3d 113, 119 (Tex.
2004).

The causation element of a negligence action has two components: actual cause and
proximate cause. Clark County School District v. Payo, 403 P.3d 1270, 1279 (Nev. 2017).

Proximate cause is defined as “any cause which in natural [foreseeable] and continuous

sequence unbroken by any efficient intervening cause, produces the injury complained of and
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without which the result would not have occurred.” Id. In a negligence action, including
professional negligence, an intervening or superseding cause breaks the chain of causation
and relieves the alleged tortfeasor of liability. Wood v. Safeway, Inc., 121 Nev. 724, 740-41,
121 P.3d 1026, 1037 (2005). An intervening act is a superseding cause only if it is
unforeseeable. /d. at 741, 121 P.3d at 1037.

Before this case was transferred or reassigned to Department 10, the Honorable Brent
Adams (Ret.) in Department 6 determined that Steppan’s lien may be upheld, despite the lack
of a pre-lien notice, if it was shown that lliescu had “actual notice” of Steppan’s architectural
services. (See May 3, 2007 Order, attached hereto as Exhibit 1). Over 10 years later, on
May 25, 2017, the Nevada Supreme Court held that Steppan was not entitled to rely on the
actual-notice exception to the pre-lien notice requirement. Thus, Judge Adams’ ruling was
judicial error and was reversed. The issue now presented to this Court is to determine the
legal (i.e., causal) effect of Judge Adams’ judicial error on this legal malpractice action.
Fortunately, the appropriate determination of this issue is clear under the law.

Although the issue does not appear to have been squarely addressed by a Nevada
appellate court, exhaustive research reveals that there are two prevailing approaches for
determining the legal effect of a judicial error in a legal malpractice action. Under either
approach, Judge Adams’ judicial error in this case was an intervening and superseding cause,
relieving Hale Lane of liability for lliescu’s claimed damages and warranting summary
judgment in Hale Lane’s favor.

Under the first approach, “judicial error resulting in an adverse ruling is a superseding
cause that relieves a negligent attorney from liability for legal malpractice without regard to
whether the judicial error was foreseeable.” Kiribati Seafood Co. v. Dechert LLP, 2016 WL
1426297, *12 (Mass. 2016) (emphasis added). This approach applies “where the attorney has
presented the necessary legal arguments and the judge, albeit in error, rejects them.” /Id.
(quoting Crestwood Cove Apartments Business Trust v. Turner, 164 P.3d 1247, 1256 (Utah
2007).

In Crestwood Cove, just as in Kiribati Seafood, the Utah Supreme Court also recognized
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that a plaintiff cannot establish a claim for legal malpractice where judicial error was the
proximate cause of the adverse result. Crestwood Cove, 164 P.3d at 1255. It held that judicial
error is the proximate cause of an adverse result “where the attorney has presented the
necessary arguments and the judge, albeit in error, rejects them.” Id. at 1256. In finding that
judicial error, rather than an attorney’s alleged malpractice, caused the plaintiff's loss, the
court in Crestwood Cove explained the importance of its logic by noting “[w]ere it otherwise,
an attorney would be subject to liability every time a judge erroneously ruled against the
attorney’s client. In effect, an attorney would become a guarantor of correct judicial decision
making — a result we cannot accept.” Id. at 1256. Although the Crestwood Cove Court
stopped short of holding that judicial error always forecloses a plaintiff from bringing a
malpractice suit, it did observe that “when an attorney has raised the appropriate arguments
and the court nevertheless commits judicial error, a plaintiff’s suit can be appropriately
dismissed on summary judgment.” /d. at 1256.

In other words, as long as the attorney asserts the appropriate legal arguments,
judicial error is regarded as a per se superseding cause in a legal malpractice action. /d. The
Nevada Supreme Court would likely apply this approach for two reasons: (1) requiring
attorneys to foresee the potential for judicial error would hold the legal profession to a
daunting and exceedingly difficult standard, and (2) it establishes an easily-applicable, bright-
line rule.

In this case, it is undisputed that Hale Lane asserted the appropriate argument that a
pre-lien notice was a necessary predicate to Steppan’s lien, and that the lien was invalid
specifically because of Steppan’s failure to provide such a notice. (Hale Lane’s Application for
Release of Lien, dated February 14, 2007, attached hereto as Exhibit 2). Shortly thereafter,
Hale Lane was replaced as lliescu’s counsel and was sued by lliescu for legal malpractice. (See
Substitution of Counsel and lliescu’s Third-Party Complaint, attached hereto, respectively, as
Exhibits 3 and 4). Because Hale Lane presented the appropriate legal argument, but Judge
Adams rejected it in error, such a judicial error should be regarded as a per se superseding

cause, relieving Hale Lane of liability for lliescu’s legal malpractice allegations.
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Under the second approach, the foreseeability of the District Court’s judicial error is a
relevant consideration. Importantly, however, a judicial error is only regarded as foreseeable
under very limited circumstances. This approach was explained and applied by the Supreme
Court of Texas in Stanfield v. Neubaum, 494 S\W.3d 90 (2016). The Stanfield Court began its

opinion with the following preface:

Litigation rarely results in complete satisfaction for those involved. When a
lawyer makes a mistake and the client loses as a result, the law affords a
remedy. What happens, however, when the lawyer pursues a winning strategy
(perhaps with some strategic missteps), but the trial judge errs, and the error
requires a costly appeal to correct? Is the lawyer liable for the appellate costs
incurred to correct the error? Although the question presents a novel issue, the
answer is governed by well-established causation principles.

Stanfield, 494 S.W.3d at 93.

Stanfield involved an underlying usury case in which the defendants, the Neubaums,
were alleged to have loaned money at usurious interest rates to Buck Glove Company,
through an agent, Marvin March. /d. at 94. The Neubaums’ lawyers argued, in pertinent part,
that March was not acting as their agent when he made the subject loans. /d. After a jury
trial, the jury found that March had served as the Neubaums’ agent in making the usurious
loans, and the trial court entered judgment against the Neubaums. /d. The Neubaums’
attorneys then moved for a new trial or reformation of the judgment, again arguing that there
was ho evidence to support the plaintiff's agency theory. Id. at 94-95. That motion was
denied. /d. at 95.

The Neubaums then hired new counsel to appeal the adverse usury judgment, and the
appeal was successful. /d. The appellate court reversed the usury judgment, concluding that
there was legally insufficient evidence that March made the loans as the Neubaums’ agent.
Id. When all was said and done, the Neubaums had spent $140,000 in appellate attorney’s
fees to obtain a favorable resolution of the usury case. /d. The Neubaums then sued their
trial attorneys for legal malpractice, seeking to recover the amounts expended to overturn the
erroneous trial court judgment. /d.

In their defense of the malpractice action, the attorney-defendants maintained that
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the trial court’s error in the underlying usury case was an intervening and superseding cause
of the Neubaums’ damages. Stanfield, 494 S\W.3d at 95-96. The Supreme Court of Texas
agreed. The court held that “[t]Jo break the causal connection between an attorney’s
negligence and the plaintiff's harm, the judicial error must not be foreseeable.” Id. at 99. It
explained that a judicial error is reasonably foreseeable if an “unbroken connection” exists
between the attorney’s negligence and the judicial error, “such as when the attorney’s
negligence directly contributed to and cooperated with the judicial error, rendering the error
part of ‘a continuous succession of events’ that foreseeably resulted in the harm.” /d. at 100.

Importantly, “merely furnishing a condition that allows judicial error to occur does
not establish the ensuing harm was a reasonably foreseeable result of the defendant’s
negligence.” /d. (emphasis added). Thus, for a judicial error to be foreseeable, the attorney
must have done more than merely furnish a condition that allows the judicial error to occur;
the attorney must have directly contributed to and cooperated with the judicial error. /Id.
Stanfield’s explanation of when judicial error is foreseeable applies where a legal malpractice
defendant has, in effect, invited the judicial error by advocating a legally erroneous principle
that the court accepts. Essentially, a lawyer cannot invite judicial error and then escape
responsibility for the financial consequences thereof by disavowing the attorney’s inducement
or encouragement of that error.

In this case, as in Stanfield, Hale Lane raised the appropriate argument (that Steppan’s
lien was invalid because Steppan had not provided lliescu a prelien notice) which, although
rejected by the District Court Judge at the time, was ultimately deemed correct by the Nevada
Supreme Court. Moreover, Hale Lane cannot be said to have contributed to or cooperated
with Judge Adams’ error. Instead, it is undisputed that Hale Lane argued directly against the
Court’s ruling that was determined to have beenin error.

All of lliescu’s hindsight-based arguments, that Hale Lane could have taken steps to
prevent Steppan from recording a lien in the first place, may amount to factual disputes, but
they are immaterial to the determination of this issue—they do not present genuine issues of

material fact. NRCP 56(c); Wood v. Safeway, Inc., 121 Nev. 724, 732, 121 P.3d 1026 (2005).
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By filing its application to release Steppan’s lien, it is clear and unequivocal that Hale Lane did
not contribute to or coordinate with the District Court’s erroneous ruling adverse to lliescu.
Accordingly, Judge Adams’ judicial error was an intervening and superseding cause of lliescu’s
claimed damages in this case, and Hale Lane is therefore entitled to judgment as a matter of
law.

B. lliescu’s countermotion for leave to amend his pleading should be denied as

futile.

NRCP 15(a) provides that leave to amend a complaint shall be freely given when justice
so requires. “However, leave to amend should not be granted if the proposed amendment
would be futile.” Halcrow, Inc. v. Eighth Judicial District Court, 129 Nev. Adv. Op. 42, 302 P.3d
1148, 1152 (2013). The futility exception to NRCP 15(a) “is intended to mean that an
amendment should not be allowed if it inevitably will be considered a waste of time and
resources on which the movant has no realistic chance of prevailing at trial.” Nutton v. Sunset
Station, Inc., 131 Nev. Adv. Op. 34, 357 P.3d 966, 973 (2015).

The above-outlined issue (judicial error as an intervening and superseding cause) is
purely an issue of law, and the facts bearing on the issue are undisputed. lliescu’s proposed
amended third-party complaint, insofar as it pertains to Hale Lane, is essentially a list of steps
Hale Lane allegedly could have or should have taken to protect Iliescu from the possibility that
Steppan would later assert a lien against lliescu’s property. (See Exhibit 1 to lliescu’s
Opposition/Countermotion, pp. 18-21, 919 97(i) — (xvii)). As shown above, even if lliescu’s
amended allegations are accepted as true, the fact remains that Hale Lane’s application to
release Steppan’s lien should have been granted.

No matter what Hale Lane allegedly could have done to preclude Steppan from
asserting a lien, the District Court’s judicial error will always constitute an intervening and
superseding cause of lIliescu’s claimed damages. Accordingly, as a matter of law, lliescu
cannot establish the causation element of his legal malpractice claim against Hale Lane.

Furthermore, lliescu’s inclusion of a separate breach of contract claim against Hale

Lane in his proposed amended pleading (See Exhibit 1 to Iliescu’s Opposition/Countermotion,
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pp. 23-24) does not relieve lliescu of the requirement that he prove the element of causation.
Claims not labeled “legal malpractice” are still regarded under the law as legal malpractice
claims if they are “premised on [an attorney] allegedly breaching ‘duties that would not exist
but for the attorney-client relationship.”” Stoffel v. Eighth Judicial District Court, 2017 WL
1078662, *1 (Nev. 2017) (quoting Stalk v. Mushkin, 125 Nev, 21, 29, 199 P.3d 838, 843
(2009)). Thus, lliescu cannot get around the obligation to prove the element of causation
simply by labeling one of his claims something other than “legal malpractice.” lliescu’s
inability to prove the element of causation is fatal to all his claims against Hale Lane, no
matter what he labels those claims and regardless of whether his pleading is amended.
lliescu’s countermotion for leave to amend should therefore be denied as futile.
Hi. CONCLUSION

In this case, 10 years ago, Hale Lane asserted the same argument that formed the basis .
of the Nevada Supreme Court’s recent decision in lliescu’s favor. Hale Lane’s Application for
release of Steppan’s lien should have been granted. Accordingly, the proximate cause of
lliescu’s claimed damages is not any alleged negligence on Hale Lane’s part, but judicial error
that has now been corrected on appeal. Because the proximate cause element of lliescu’s
legal malpractice claim is lacking as a matter of law, Hale Lane is entitled to summary
judgment in its favor and any amendment of lliescu’s pleading would be futile. Accordingly,
Hale Lane respectfully requests that summary judgment of lliescu’s third-party legal
malpractice claims be entered in Hale Lane’s favor.

The undersigned does hereby affirm that the preceding document does not contain
the social security number of any person.

DATED: January g , 2018.
Lemons, Grundy & Eisenberg

Todd R. Alexander, Esq.
Attorneys for Third Party Defendant
Hale Lane Peek Dennison and Howard
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CERTIFICATE OF SERVICE

| hereby certify that | am an employee of the law office of Lemons, Grundy & Eisenberg
and that on January &, 2018, | e-filed a true and correct copy of the foregoing THIRD PARTY
DEFENDANT HALE LANE’S REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT AND
OPPOSITION TO COUNTERMOTION TO AMEND, with the Clerk of the Court through the Court’s

eFlex electronic filing system and notice will be sent electronically by the Court to the following:

C. Nicholas Pereos, Esq.

1610 Meadow Wood Lane, Suite 202

Reno, Nevada 89502

Attorney for John lliescu, Jr. and Sonnia lliescu, et al.

G. Mark Albright, Esq.

D. Chris Albright, Esq.

Albright, Stoddard, Warnick & Albright

801 South Rancho Drive, Suite D-4

Las Vegas, Nevada 89106

Attorney for John lliescu, Jr. and Sonnia lliescu, et al.

Michael D. Hoy, Esq.

Hoy Chrissinger Kimmel, P.C.

50 West Liberty Street, Suite 840
Reno, Nevada 89501
Attorney for Mark Steppan

Gregory F. Wilson, Esq.

Gregory F. Wilson & Associates, PC
1495 Ridgeview Drive, Suite 120
Reno, Nevada 89519

Attorney for John Schleining

% LA UL QM : éf D( RN

Susan G. Davis
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Exhibit No. | Description Length of Exhibit
1 May 3, 2007 Order 3 pages
2 Hale Lane’s Application for Release of Lien 6 pages
3 Substitution of Counsel 3 pages
4 Answer lliescu Third-Party Complaint 34 pages
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f ' IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
8 IN AND FOR THE COUNTY OF WASHOE
9 ® R W,
10
JOHN ILIESCU JR., SONNIA SANTEE
11 {| ILIESCU, AND JOHN ILIESCU, JR. AND Case No. CV07-00341
SONNIA ILIESCU AS TRUSTEES OF THE o
12 || JOHN ILIESCU, JR. AND SONNIA ILIESCU Dept. No. 6
ia 1992 FAMILY TRUST,
Plaintiffs,
14
VS,
15
6 MARK B. STEPPAN,
Defendant.
17 /
18
19 ORDER
20 For the reasons stated from the bench at the hearing this date, and good cause
21 appearing, it is hereby ordered:
22
1. The parties may conduct discovery within 80 days of the entry of this order
23
24 concerning whether applicants had actual knowledge of architectural services performed by -
o5 || respondent for the benefit of .the subject property.
26
27
28
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2. Counsel for the parties shall reset this matter for hearing no later than 120 days

from the entry of this order.

g
Dated this® __ day of May, 2007.
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CERTIFICATE OF SERVICE BY MAILING

Pursuant to NRCP 5(b), | hereby certify that | am an employee of the Second Judicial
District Court, in and for the County of Washoe; and that on this (‘%Vdv day of May,
2007, | deposited in the County mailing system for postage and mailing with the United
States Postal Service in Reno, Nevada, a true and correct copy of the attached document
addressed as follows:

Jerry M. Snyder, Esqg.
Hale, Lane,

P. O. Box 3237

Reno NV 89505
Gayle A. Kern, Esq.

5421 Kietzke Lane, Suite 200
Reno NV 89511

}hi /Lb /é\?/()
Heidi Boe
Administrative Assistant
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@Rmﬁ e
1 1/$3850
Jerry M. Snyder, Esq.
2 || Nevada Bar Number 6830
Hale Lane Peek Dennison and Howard
__SgES 5441 Kietzke Lane, Second Floor
= V82l Reno, Nevada 89511
=gog (775) 327-3000; (775) 786-6179 (fax)
= t: - Attorney for Applicant
=S¢y IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
= by, IN AND FOR THE COUNTY OF WASHOE
=38
o o7 ||JOHN ILIESCU JR., SONNIA SANTEE
s . 10 [{/ILIESCU AND JOHN ILIESCU JR. AND Case No.
28 SONNIA ILIESCU AS TRUSTEES OF THE CVO07 00341
2 11 [|JOHN ILIESCU, JR. AND SONNIA ILIESCU Dept. No.
Y 1992 FAMILY TRUST,
g8~ 12 @
z 88 Applicants
= )
2n % 13
RN vs.
FEE 14
5 1z MARK B. STEPPAN,
1) 4 oﬁ 15
& jE 5 s Respondent.
% A R /
Ay 17
% N 18 APPLICATION FOR RELEASE OF MECHANIC’S LIEN
oz
o Applicants John Iliescu Jr., Sonnia Santee Iliescu and John Iliescu Jr. and Sonnia Iliescu as
20 Trustees of the John Iliescu, Jr. and Sonnia Iliescu 1992 Family Trust (“the Iliescu”) hereby file their
) Application for Release of Mechanic’s Lien.
22 |1, INTRODUCTION
23 This matter arises out of a mechanic’s lien which Respondent and lien claimant Mark Steppan
24 || (“Steppan”) recorded against certain real property owned by the Iliescus and being developed by BSC
25 || Financial LLC (“BSC”). BSC apparently contracted with Steppan to provide the design for the
26 || development. The parties proceeded pursuant to their contract, but a dispute arose regarding the
27 || amounts due to Steppan for the completion of preliminary schematic designs. As a result, Steppan
28 |lrecorded the instant mechanic’s lien.
::ODMA\PCDOCS\HLRNODOCS\591906\1 Page 1 of 6
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2

This lien is void and unenforceable because the putative lien claimant recorded the lien without
(1) providing notice of right to lien pursuant to NRS 108.245(6) (pre-lien notice) or (2) providing
notice of intent to lien under NRS 108.226(6). For these reasons, the mechanic’s lien is facially

unenforceable and should be released.

IL STATEMENT OF FACTS

This matter arises out of a disagreement for the amounts due under an agreement between BSC
and Steppan for architectural design services. BSC is in the process of developing the Property,
located in downtown Reno, as a mixed-use development that would include the construction of high-
rise condominiums to be known as Wingfield Towers.

On July 29, 2005, the Iliescu entered into a contract with Consolidated Pacific Development,
Inc. ("CPD") for the sale of the Property. CPD subsequently transferred its interest in this property to
BCS Financial, Inc. ("BCS"). As of this date, this sale has not closed. Declaration of Dr. John Iliescu
("Hliescu Decl.").

BSC is in the process of developing the Property into a residential condominium tower.
However, Dr. Iliescu has not been regularly apprised of the status of the development. BSC has not
informed him of the status of their development efforts. Although Dr. Iliescu attended certain public
meetings at which someone from the BCS design team made a presentation, at no time was he
introduced to any architect or engineer. Dr. Iliescu was never informed of the identity of any architect
or engineer working on the development project. Iliescu Decl. § 4.

A dispute apparently arose between BSC and the architect, Mark B. Steppan. On November 7,
2006, Steppan recorded a mechanics lien against the Property. Iliescu Decl., Ex. 1. Through this lien,
Steppan claims to be owed an amount exceeding $1.8 million. /d. However, Steppan never served a
Notice of Right to lien, as required by NRS 108.245(1). Likewise, Steppan never provided a 15-day
notice of intent to lien, as required by 108.226(6). Iliescu Decl,, § 6-7.

/11
/11
/11
iy

::ODMA\PCDOCS\HLRNODOCS\591906\ Page 2 of 6

JA2257




Hale Lane Peek Dennison and Howard
5441 Kietzke Lane, Second Floor
Reno, Nevada 89511

10
11

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

III. ARGUMENT

A. Steppan’s Failure To Comply With Precedural Requirements Renders The
Subject Lien Unenforceable

1. Standard for Removal of Lien Under NRS 108.2275

NRS 108.2275(1) specifically sets forth a procedure through which a property owner or party
in interest may apply to the court for an order releasing or expunging a mechanic’s lien that is
frivolous, excessive, or was made without reasonable cause:

The debtor of the lien claimant or a party in interest in the premises
subject to the lien who believes the notice of lien is frivolous and was
made without reasonable cause, or that the amount of the lien is excessive,
may apply by motion to the district court for the county where the
property or some part thereof is situated for an order directing the lien
claimant to appear before the court to show cause why the relief requested
should not be granted.

Upon the filing of such an application, the district court is to issue an order setting the date for
a hearing on the motion. The petitioner seeking removal of the lien then serves the order, application
and other documents on the lien claimant. NRS 108.2275(2).

Accordingly, where a lien claimant is not entitled to record or enforce the subject lien, the court
is to release or expunge the lien pursuant to NRS 108.2275, The Nevada Supreme Court has held that
where a lien claimant could not establish a statutorily valid lien claim, the district court erred by failing
to expunge the lien pursuant to NRS 108.2275. See Crestline Inv. Group, Inc. v. Lewis, 119 Nev. 365,
75 P.3d 363 (2003). In Crestline, an employee of the property owner placed a lien on the property for
unpaid wages. Id. The property owner moved to have the lien expunged under NRS 108.2275, but the
district court denied this motion and actually increased the amount of the lien. J/d. On appeal by the
owner, the Nevada Supreme Court held that the district court erred in failing to expunge the lien
because the lien claimant had not shown that his labor improved the subject property, and therefore,
the lien was invalid under NRS 108.223. Id.

The Nevada Supreme Court has reasoned that “[tlhe mechanics lien is a creature of statute,
unknown at common law.” Schofield v. Copeland Lumber Yards, Inc., 101 Nev. 83, 84, 692 P.2d 519,

520 (1985). “‘Strict compliance with the statutes creating the remedy is therefore required before a

party is entitled to any benefits occasioned by its existence.... If one pursues his statutory remedy by

::ODMA\PCDOCS\HLRNODOCS\S91906\1 Page 3 of 6
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2

filing a complaint to perfect a mechanic’s lien, he necessarily implies full compliance with the
statutory prerequisites giving rise to the cause of action.”” Id. quoting Fisher Bros., Inc. v. Harrah
Realty Co., 92 Nev. 65, 67, 545 P.2d 203 (1976). Although the Court has held that “where there is
substantial compliance with the lien statutes notices, liens and pleadings arising out of those statutes
will be liberally construed in order to effect the desired object,” the Court also reasoned that it “did not
think that a notice of lien may be so liberally construed as to condone the total elimination of a specific
requirement of the statute.” 7d. at 85, 692 P.2d at 520. For example, in Schofield v. Copeland Lumber
Yards, Inc., the Court concluded that the lien was invalid as a matter of law because the lien claimant
did not fully or substantially comply with the requirement to provide a statement of the terms, time
given and conditions of the contract. 7d.

2. Steppan's Lien Should Be Removed Because He Did Not Provide the Required
Pre-Lien Notice

Pursuant to Section 108.245(1) of the Nevada Revised Statutes “[e]xcept as otherwise provided
in subsection 5, every lien claimant, other than one who performs only labor, who claims the benefit of
NRS 108.221 to 108.246, inclusive, shall, at any time after the first delivery of material or
performance of work or services under his contract, deliver in person or by certified mail to the owner
of the property a notice of right to lien.”' NRS 108.245(3) provides that "no lien for . . . services
performed . . .may be perfected or enforced pursuant to NRS 108.221 to 108.246, unless notice has
been given."

Here, it is undisputed that Steppan claims to have a lien on the Property for architectural
services. However, Steppan did not provide any Notice of Right to Lien to Dr. Iliescu, the properfy
owner. Accordingly, pursuant to the unambiguous language of NRS 108.245, the lien Steppan
recorded is not enforceable,

/17

'NRS 108.245(5) states that “[a] prime contractor or other person who contracts directly with an owner or sells materials
directly 1o an owner is not required to give notice pursuant to this section.” Therefore, subsection 5 does not apply in this
case because Steppan did not contract directly with the Owners of the Property.

::ODMAPCDOCS\HLRNODOCS\S91906\1 Page 4 of 6
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3. Steppan's Lien Should Be Removed Because He Did Not Provide the Required
15-Day Notice of Intent to Lien

Besides having to satisfy the requirements of providing the owner with notice of right to lien, a
lien claimant must also comply with the notice provisions of NRS 108.226. Pursuant to NRS
108.226(6), “[i]f a work of improvement involves the construction, alteration, or repair of multi-family
or single-family residences, a lien claimant, except laborers, must serve a 15-day notice of intent to
lien.” (emphasis added). The statute outlines the required contents of the notice and the manner in
which it must be served, and provides that “[a] notice of lien for materials or equipment furnished or
for work or services performed, except labor, for a work of improvement involving the construction,
alteration, or repair of multi-family or single-family residences may not be perfected or enforced
pursuant to NRS 108.221 to 108.256, inclusive, unless the 15-day notice of inteut has been given.”
(emphasis added).

In the present case, Steppan’s lien is statutorily invalid because there has been absolutely no
attempt by Steppan to comply with the statutory notice requirements discussed above. First, Steppan
did not deliver to the Iliescus a notice of right to lien at any time after he began performing under the
AJA Agreement. Therefore, pursuant to NRS 108.245(6), Steppan has no right to record a lien on the
Property for any of the services he has performed thus far under the AIA Agreement. Further, Steppan
recorded the lien without delivering a Notice Of Intent to Lien, as required by NRS 108.226(6), to the
liescus, Accordingly, Steppan has failed to provide both the required notice of right to lien and the
required 15-day pre-lien notice. As a result, the mechanic’s lien is invalid as a matter of law.
Therefore, this Court is authorized to expunge Steppan’s mechanic’s lien pursuant to NRS 108.2275
because Steppan is not entitled to record or enforce the subject lien.

1
/11
/11
111
111
/11
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V. CONCLUSION

For the foregoing reasons, the Iliescus respectfully request that this Court grant their

Application for Release of Mechanic’s Lien.

DATED: February 14, 2007.

=ODMA\PCDOCS\HLRNODOCS\591906\1
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/,/férry M. 8AydérEsq.
Nevada Bar Number 6830
Hale Lane Peek Dennison and Howard
5441 Kietzke Lane, Second Floor
Reno, Nevada 89511

Attorney for Applicant
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DOWNEY BRAND LLP -
SALLIE B. ARMSTRONG (Bar No. 1243) ’ _ s A1
JAMIE P. DREHER (Bar No. 87%4) an AUG -3 AM ' l ' Dl’
427 West Plumb Lane .

Reno, NV 89509 ;RDRALO
Telephone: (775) 329-5900 BY
Facsimile: (775) 786-5443 .

Attorneys for John Iliescu, Jr. and Sonnia Tliescu
and The John Iliescu, Jr. and Sonnia Iliescu
1992 Family Trust

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF | WASHOE

 JOHN ILIESCU, JR., SONNIA SANTEE CASE NO. CV07-00341

ILIESCU and JOHN ILIESCU JR. and .
SONIA-ILIESCU, as Trustees of the JOHN DEPT. NO. 6
TILIESCU, JR. AND SONNIA ILIESCU
1992 FAMILY TRUST,

Applicauts,
Vs,

MARK B. STEPPAN,

Respondent.

SUBSTITUTION OF COUNSEL

The law>ofﬁces of HALE LANE PEEK DENNISON and.HOWARD; attémeys of récord
for Applicants, do hereby consent to the substitution of SALLIE‘ B. ARMSTRONG and fhe law
firm of DOWNEY BRAND, in their place and stead.. | |
DATED: %/ ’;/ 9 »2007. HALE LANE PEEK DENNISON and HOWARD

BYM*

&ty M. Shgder (Bar No. 6830)
5441 Kietzke Lane, Second Floor
Reno, Nevada 89511

867424.1 ].

SUBSTITUTION OF COUNSEL
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SALLIE B. ARMSTRONG and the law fiom of DOWNEY BRAND, do hereby agree to

be substituted in the place and stead of HALE LANE PEEK DENNISON and HOWARD, as

attorneys for Applicants i the above-captioned matter.

DATED: Qdyq,é’/ ,2007. DOWNEY BRAND LLP

JOHN ILIESCU, JR. and SONNIA TLIESCU, individually, and as Trustees of THE
JOHN ILIESCU, JR. AND SONNIA ILIESCU 1992 FAMILY TRUST, consent to the above

substitution of attorneys.

DATED: Wﬁf &/ 2007, @7%”* \_Q[Zu@ :

JO f,IESCU, JR., individually, and as-
Trustee THE JOHN ILIESCU, JR. AND
SONNIA ILIESCU 1992 FAMILY TRUST

S > / oA
KSONNIA ILIESCU, individually, and as- -
Trustee THE JOHN ILIESCU, JR. AND
SONNIA ILIESCU 1992 FAMILY TRUST

8567434.1 2

SUBSTITUTION OF COUNSEL
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DOWNEY BRAND LLP

PROOF OF SERVICE

I am a resident of the State of Nevada, over the age of eighteen years, and not a party to
the within action. My business address is Downey Brand LLP, 427 West Plumb Lane, Reno,

‘Nevada 89509. On August 3 , 2007, I served the within document(s):

SUBSTITUTION OF.COUNSEL

BY FAX: by transmitting via facsimile the document(s) listed above to the fax - |
number(s) set forth below on this date before 5:00 p.m.

O o

BY HAND: by personally delivering the document(s) listed above to the person(s)
at the address(es) set forth below. , _ :

BY MAIL: by placing the document(s) listed above in a sealed envelope with
postage thereon fully prepaid, in the United States mail at Reno, Nevada addressed
as set forth below. :

5

BY OVERNIGHT MAIL: by causnig‘document(s) to be picked up by an
‘overnight delivery service company for delivery to the addressee(s) on the next
business day.

O O

BY PERSONAL DELIVERY: by oauémg personal delivery by RENO/CARSON :
MESSENGER SERVICE of the document(s) listed above to the person(s) at the :
address(es) set torth below. :

Gayle A. Kern, Esq.

Kern & Associates

5421 Kietzke Lane, Suite 200
Reno, Nevada 89511

I declare that I am employed in the ofﬁce of a member of the bar of th1s court at whose
direction the service was made. -

Executed on August S 2 , 2007, at Reno, Nevada

MM &M
i
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PREZANT & MOLLATH zgm £p o
STEPHEN C. MOLLATH (BAR NO. 922) e
6560 S.W. McCarran Boulevard, Suite A RONEISDN i
Reno, NV 89509 R S
Telephone: (775) 786-3011 gy (]
Facsimile:  (775) 786-1354 =

DOWNEY BRAND LLP

SALLIE ARMSTRONG (BAR NO. 1243)
427 W. Plumb Lane

Reno, NV 89509

Telephone: (775) 329-5900

Facsimile: " (775) 786-5443

Attomneys for John Iliescu, Jr. and Sonnia Iliescu and The
John Iliescu, Jr. and Sonnia [liescu 1992 Family Trust

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

MARK B. STEPPAN, Case Ne—CVO7-0102T—

Plaintiff, Department No. B6

V.

JOHN ILIESCU JR. and SONIA ILIESCU,
as Trustees of the JOHN ILIESCU, JR.
AND SONNIA ILIESCU 1992 FAMILY
TRUST AGREEMENT; JOHN ILIESCU,
individually; DOES I-V, inclusive; and
ROE CORPORATIONS VI-X, inclusive.

Defendants.

JOHN ILIESCU, JR. and SONIA
ILIESCU, as Trustees of the JOHN idated with:
ILIESCU, JR. AND SONNIA ILIESCU Consolidated wi
1992 FAMILY TRUST AGREEMENT; . CV07-00341
JOHN ILIESCU, JR., individuatly; Case No
SONNIA ILIESCU, individually, Department No. B6

Third-Party Plaintiffs,
V.

CONSOLIDATED PACIFIC
DEVELOPMENT, INC., a Nevada
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Corporation; DECAL OREGON, INC.,, an
Oregon Corporation; CALVIN BATY,
individually; JOHN SCHLEINING,
individually; HALE LANE PEEK
DENNISON AND HOWARD
PROFESSIONAL CORPORATION, a
Nevada professional corporation, dba
HALE LANE; KAREN D. DENNISON;
R. CRAIG HOWARD; JERRY M.
SNYDER; and DOES I thru X,

Third-Party Defendants.

ANSWER AND THIRD PARTY COMPLAINT

ANSWER TO COMPLAINT TO FORECLOSE MECHANIC’S LIEN AND
FOR DAMAGES

Defendants John Iliescu, Jr, and Sonnia Iliescu as Trustees of the John Iliescu, Jr. and

Sonnia [liescu 1992 Family Trust Agreement, and John Iliescu individually, by and through their
attorneys Prezant & Mollath and Downey Brand LLP, hereby answer the COMPLAINT TO
FORECLOSE MECHANIC'S LIEN AND FOR DAMAGES ("Complaint")', filed by Plaintiff
Mark Steppaﬁ, on May 4, 2007, and in support thereof, states as follows:

GENERAL ALLEGATIONS

1. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations of Paragraph 1 of the Complaint, and they are therefore dented.

2. Admitted.

3. The allegations of Paragraph 3 are legal conclusions to which no response is
required and/or Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations of Paragraph 3 of the Complaint, and they are therefore denied.

4. The allegations of Paragraph 4 are legal conclusions to which no response is
required and/or Defendants are without knowledge or information sufficient to form a belief as to

the truth of the allegations of Paragraph 4 of the Complaint, and they are therefore denied.

' Any capitalized terms not otherwise defined herein shall have the meaning ascribed to them in the Complaint.
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FIRST CLAIM FOR RELIEF
(FORECL.OSURE OF MECHANIC'S LIEN)

5. Defendants restate their responses to Paragraphs 1 - 4 above as though fully set
forth herein.
6. The allegations of Paragraph 6 are legal conclusions to which no response is

required. To the extent a response is required, Defendanis admit that they currently hold legal
title to the Real Property.

7. Answering paragraph 7, Defendants admit that the referenced Land Purchase
Agreement and associated documents contain certain terms that speak for themselves.
Defendants lack sufficient information or knowledge to either admit or deny the allegations
contained in said paragraph relating to characterization of the agreement, and thus, specifically
and generally deny said allegations at this time.

8. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations of Paragraph 8 of the Complaint, and they are therefore denied.

9. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations of Paragraph 9 of the Complaint, and they are therefore denied.

10.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations of Paragraph 10 of the Complaint, and they are therefore denied.

11.  Denied.

12. Answering paragraph 12, Defendants admit that the referenced documents certain
terms that speak for themselves, and may have been recorded or served by Plaintiff. Defendants
lack sufficient information or knowledge to either admit or deny the allegations contained in said
paragraph relating to characterization of the documents and who recorded or served them, and
thus, specifically and generally deny said allegations at this time.

13.  Denied.

AFFIRMATIVE DEFENSES

(Each of the separate and distinct affirmative defenses hereinafter set forth has a

descriptive heading. Such descriptive heading is for convenience only and it is not intended to

3 .
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limit the legal basis upon which any affirmative defense to the allegations of the Complaint is

asserted.)

FIRST AFFIRMATIVE DEFENSE
" (Failure to State Any Claim For Relief)

As an affimmative defense to each and every claim for relief, Defendants are informed and
believe and on that basis allege that the claim for relief fails to constitute any claim for relief.

SECOND AFFIRMATIVE DEFENSE
(Lack of Standing)

As an affirmative defense to each and every claim for relief, Defendants are mformed and
believe and on that basis allege that the Plaintiff lacks standing, because he failed to comply with
the provisions of NRS 108.221 et seq.

THIRD AFFIRMATIVE DEFENSE
(Statute of Limitations and Statutory Requirements)

As an affirmative defense to each and every claim for relief, Defendants are informed and
believe and on that basis allege that ‘each and every claim for relief is barred by the statute of
limitations 1n that Plaintiff faile.d to follow statutory requirements in connection with his
in’echanic’s lien.

FOURTH AFFIRMATIVE DEFENSE
(Laches)

As an affirmative defense to each and every claim for relief, Defendants are informed and
believes and on that basis allege that each and every claim for relief is barred, in whole or in part,
by the equitable doctrine of laches.

FIFTH AFFIRMATIVE DEFENSE
(Privilege)

A As an affirmative defense to each and every claim for relief, Defendants are informed and
believe and on that basis allege that each and every claim for relief thereof is barred, in whole or
in part, by the doctrines of privilege.

SIXTH AFFIRMATIVE DEFENSE
(Justification)

As an affirmative defense to each and every claim for relief, Defendants are informed and

SI9R75.1 4
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believe and on that basis allege that each and every claim for relief thereof is barred, in whole or
in part, by the doctrines of justification.

SEVENTH AFFIRMATIVE DEFENSE
(Equity)

As an affirmative defense to each and every claim for relief, Defendants are informed and

believe and on that basis allege that each and every claim for relief thereof is barred, in whole or
in part, by principles of equity and fairness.

EIGHTH AFFIRMATIVE DEFENSE
(Unclean Hands)

As an affirmative defense to each and every claim for relief, Defendants are informed and
believe and on that basis allege that each and every claim for relief thereot is barred, in whole or
in part, by the doctrine of unclean hands.

NINTH AFFIRMATIVE DEFENSE
(Consent)

As an affirmative defense to each and every claim for relief, Defendants are informed and
believe and on that basis allege that each and every claim for relief thereof is barred, in whole or
in part, by the doctrine of consent and/or acquiescence.

TENTH AFFIRMATIVE DEFENSE
(Estoppel)

As an affirmative defense to each and every claim for relief, Defendants are informed and
believe and on that basis allege that each and every claim for relief thereof is barred, in whole or
in part, by the doctrine of estoppel.

ELEVENTH AFFIRMATIVE DEFENSE
(Failure to Mitigate)

As an affirmative defense to each and every claim for relief, and while denying that

Plaintiff has incurred any damages, Defendants are informed and believe and thereon allege that

Plaintiff has failed to act reasonably to mitigate, minimize or avoid damages, if any there be. As -

a result, Plaintiff’s recovery, if any, should be barred or reduced.
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TWELFTH AFFIRMATIVE DEFENSKE
(Failure to Join Indispensable Parties)

As an affirmative defense to each and every claim for relief, Defendants are informed and
believe and on that basis allege that Plaintiff has failed to join indispensable parties.

THIRTEENTH AFFIRMATIVE DEFENSE
(Waiver)

As an affirmative defense to each and every claim for relief, Defendants allege that each
and every claim for relief thereof is barred, in whole or in part, by waiver.

FOURTEENTH AFFIRMATIVE DEFENSE
(Uncertainty)

As an affirmative defense to each and every claim for relief thereof, Defendants allege

that each and every claim for relief thereof is barred, in whole or in part, as the allegations of the
Complaint are uncertain to include the amount claimed as Plaintiff’s lien.

FIFTEENTH AFFIRMATIVE DEFENSE
(Intentional Acts)

As an affirmative defense to each and every claim for relief, Defendants are informed and
believe and on that basis allege that each and every claim for relief is barred, in whole or in part,
by the intentional acts, omissions, commissions and/or intentional conduct of the Plaintiff, and/or
his respective agents, representatives, attorneys and employees, if any.

SIXTEENTH AFFIRMATIVE DEFENSE
(Failure To Do Equity)

As an affirmative defense to each and every claim for relief, Defendants are informed and
believe and on that basis allege that each and every claim for relief is barred, in whole or in part,
by reason of the Plaintiff's failure to do equity.

SEVENTEENTH AFFIRMATIVE DEFENSE
(Attorneys’ Fees and Costs)

As an affirmative defense to each and every claim for relief, Defendants are informed and
believe and on that basis allege that Plaintiff is not entitled to any attorney fees or costs of suit.

CONCLUDING PRAYER FOR RELIEF

WHEREFORE, Defendants pray for judgment as follows:

6
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1. Plaintiff takes nothing by way of his Complaint;

2. Plaintiff’s Complaint be dismissed in its entirety with prejudice;

3. Defendants be awarded his costs of this suit;

4. Defendants be awarded attomeys’ fees; and

5. For such other and further relief as the Court deems just and proper.
THIRD PARTY COMPLAINT

Third Party Plaintiffs, by and through counsel, Prezant & Mollath and Downey Brand,

LLP, allege: |
The Parties

1. Third Party Plaintiffs John Iliescu, Jr. and Sonnia [liescu (hereinaftér referred to as
Iiescu or Thir'd Party Plaintiffs) are residents of Washoe County, Nevada, and are the Trustees of
the John Iliescu, Jr., and Sonnia Iliescu 1992 Family Trust Agreement. '

2. Third Party Plaintiff John Iliescw, Jr. is an individual and a resident of Washoe
County, Nevada. |

3. Third Party Plaintiff Sonnia Iliescu is an individual and é resident of Waéh‘oe
County, Nevada.

4. Third Party Defendant Consolidated Pacific Development, Inc. is a Nevada
corporation.

5. Third Party Defendant DeCal Oregon, Inc. is an Oregon corporation and the

successor, by name, to DeCal Custom Homes and Construction, Inc.

6. Third Party Defendant Indemnitor Calvin Baty 1s an individual and a resident of
Oregon.

7. Third Party Defendant Indemnitor John Schleining is an individual and a resident
of Oregon.

8. Third Party Defendant Hale Lane Peek Dennison and HoWard, a Nevada
professional corporation, dba Hale Lane, are attorneys licensed to practice law in the State of

Nevada (hereinafter referred to as the “Hale Lane law firm”).

B79875.1 7
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9. Third Party Defendants Karen D. Dennison, R. Craig Howard and Jetry M. Snyder
are attomneys licensed to practice law in the State of Nevada and are partners and associates of
Hale Lane (hereafter referred to individually as “Dennison”, “Howard” and “Snyder”).

10.  Third Party Defendants, Does I through X, are persons or cnﬁties who participated
in the acts alleged herein, or received the proceeds of the acts alleged hereih, whose names or
identities are not yet known to Third Party Plaintiffs. Third Party Plaintiffs reserve the right to
amend this complaint after the identities and nature of their involvement becomes known.

11.  Third Party Plaintiffs are informed ami believe, and based thercon allege, that at all
times releyzint herein, all Third Party Defendants, inciuding Does I through X (collectively "
Third Party Defendants™), were and are the agent, employee and partner of each of the remainiﬁg
Third Party Defendants, and were, in performing the acts complained of herein, acting within the

scope of such agency, employment, or partnership authority.

General Allesations

12. - Third Party Plaintiffs are the owners of the real property assigned Washoe County‘
Assessors Parcel Numbers 011-112-03, 011-112-06, 011-1 12—07, and 011-112-12, also |
commonly known as 219 Court Sireet, Reno, Nevada, 0 Court Street, Reno, Nevada and 223
Court Street, Reno, Nevada (all collectively, the "Property").

13.  Onorabout]J uly 14, 2005, Richard K. Johnson of the Metzker Johnson Group,
real estate brokers for Iliescu (hereinafter referred to as Johnson) was contacted by Consolidated
Pacific Development, Inc. ("CPD"), and its President Sam Caniglia, with an offer to purchase the
Property ("Offer"), for $7,500,000.00.

14, Onor about July 21, 2005, Johnson prepared a "Land Purchase Agreemeht that
was subsequently executed by Mr. Caniglia for CPD on July 25, 2005.

15.  Onor about July 29, 2005, the Johnson Defendants prepared a revised "Land
Purchase Agreemént" ("Purchase Agreement") that was submitted to and executed by Iliescu on
August 3, 2005,

16.  The Purchase Agreement also incorporated an Addendum No. 1 dated August 1,
2005, aind executed by Iliescu on August 3, 2005, and an Addendum No. 2 dated August 2, 2005,

879875.1 8
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and executed by Iliescu on August 3, 2005. Addendum No. 2 specifically provided, and the
parties contemplated, that the Purchase Agreement would be reviewed, “fine tuned” and clarified
by legal counsel retained by Iliescu before finalization.

17. On or about August 11, 2005, unbeknownst to Iliescu, CPD had unilaterally
purported to assign and transfer all of its interests in the Purchase Agreement to an entity known
as DeCal Custom Homes and Construction ("DeCal").

18.  On or before September 22, 2005, pursuant to Addendum No. 3, Iliescu retained
the Hale Lane law firm to review, “fine tune”, clarify and, in all respects, advise Iliescu relative to
the Purchase Agreement.

19.  An Addendum No. 3 to the Purchase Agreement was thereafter prepared by Karen
D. Dennison of the Hale Lane law firm. Addendum No. 3 was executed by lliescu and CPD on
or about October 8, 2005 and provided that, in certain circumsténces, CPD could assign its
interests in the Purchase Agreement to another entity. The assignment referred to in Paragraph 17
above, however, was not addressed, disclosed or contained in Addendum No. 3.

20. On or before December 14, 2005, the Hale Lane law firm undertook to represent
both Iliescu and Purchasers Calvin Baty and Consolidated Pacific Development, Inc. in relation to
obtaining the necessary entitlements on the property as contemplated by the Purchase Agréeﬁlent.
A copy of the December 14, 2005 Waiver of Conflict letter is attached hereto and marked Exhibitﬂ
“A”. A major component of the entitlement was the work and drawings of an architect.

21.  The Hale Lane law firm never discussed with or advised Iliescu at any time to
record a Notice of Non-Responsibility with the Washoe County Recorder to ensure the Property
would not be encumbered by mechanics or architect's liens recorded by individuals hired by CPD
as contemplated by the Purchase Agreement. On October 31, 2005, unbeknownst to Iliescu, an
architect, Mark Steppan, AIA, entered into a contract with BSC Financial, LLC in relation to the
property subject to the Purchase Agreement.

22.  Despite being aware and/or involved in the purported assignment to DeCal and
representing the purchaser in connection with the entitlement process, the Hale Lane law firm

never advised or discussed with Iliescu the assignment, whether DeCal was an appropriate
9
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assignee and purchaser of the Property, whether it had the means and financial viability to close
the sale, whether or how the purported assignment to DeCal affected Iliescu's interests under the
Purchase Agreement and the existence of BSC Financial, LLC as it may relate to the property and
Purchase Agreement and the October 31, 2005 contract with Mark Steppan, AlA..

23.  Iliescu first became aware of the DeCal assignment on or about October 2, 2006 in
connection with a TMWA consent form related to the development application for the property
with the City of Reno (Case No. LDC06-00321, Wingfield Towers). The original Owner’s
Affidavit of Tliescu that accompanied the City of Reno application made reference to only CPD
and Sam Caniglia.

24, On November 7, 2006, Mark Steppan, AIA recorded a mechanic’s lien on the
property in the sum of $1,783,548.00. A copy of said Notice and Claim of Lien is attached hereto
and marked Exhibit “B”. The Hale Lane law firm never informed Iliescu that there was a dispute
with the project architect over non-payment for his services.

25.  On November 28, 2006, the Wingfield Towers project (Case No. LDC06-00321)
was approved by the Reno City Council. The Clerk’s Letter of Approval was issued November
30, 2006.

26.  The Mechanic’s Lien recorded by Mark Steppan, AIA on November 7, 2006 made
reference, at its Paragraph 2, to BSC Financial, LLC, as the entity that employed Mark Steppan,
AIA and who furnished the work and services in connection with Iliescu’s property. Prior to said
date, Iliescu had no knowledge of the existence of or involvement of BSC Financial, LLC relative
to the property.

27. At some point subsequent to August 10, 2005, without the knowledge and/or
consent of Iliescu, Consolidated Pacific Development, Inc. and DeCal Custom Homes &
Construction transferred or assigned their interest in the Land Purchase Agreement to BSC
Financial, LLC. The Hale Lane law firm never informed Iliescu of any such assignment or even
the existence of BSC Financial, LLC.

28.  Asof December 14, 2005, and at all times thereafter, BSC Financial, LLC,

Consolidated Pacific Development, Inc., DeCal Custom Homes & Construction, Calvin Baty and
10
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John Schleining (all related entities or persons) were represented in connection with the property
and project referred to in this litigation by the Hale Lane law firm. At the same time, the Hale
Lane law firm represented Iliescu.

29.  An Addendum No. 4 to the Purchase Agreement was prepared by the Hale Lane
law firm on or about September 18, 2006, and executed by Iliescu and CPD on or about
September 19, 2006. Again, in said Addendum, there was no disclosure of or reference to DeCal.
or BSC Financial, LLC.

30.  The Hale Lane law firm also represented Iliescu in regard to a) the Mechanic’s
Lien recorded by Mark Steppan, AIA, and b) closing the Land Purchase Agreement. During said
time, the Hale Lane law firm did not advise Iliescu of the nature and extent of the problems that
existed relative to the transaction, the Purchase Agreements, the Mechanic’s Lien filed by Mark
Steppan, AIA, the inherent conflicts that now existed between Iliescu, the inter-related Buyers as
referred to above; and the complications of the transaction.

31.  On or about December 8, 2006, as a result of the recordation of the Mechanic’s
Lien by Mark Steppan, AIA, the Hale Lane law firm and R. Craig Howard prepared an Indemnity
Agreement for their clients referred to in Paragraph 28 above. A copy of said Indemnity
Agreement is attached hereto and marked Exhibit “C™. Said Indemnity Agreement was submitted
to lliescu on December 12, 2006. Again, the Hale Lane law firm did not advise Iliescu of the
problems that existed as set forth in the above paragraphs.

32.  On or about December 26, 2006, the Hale Lane law firm drafted a Conflict of
Interest Waiver Agreement and submitted it to Iliescu and BSC Financial, LLC for signature,

The Agreement was executed by the parties. A copy of said Agreement is attached hereto and

marked Exhibit “D”. The Hale Lane law firm never advised lliescu that the conflict of interest
that existed might not be waivable, nor did it advise Iliescu of the problems that now existed as
set forth in the above paragraphs.

33. Thereafter, the Hale Lane law firm embarked upon a course of advising Iliescu and
preparing documents so as to allow the Purchase Agreement to close with BSC Financial, LLC.

Such conduct included dealing with the Mechanic’s Lien of Mark Steppan, AIA, recommending
11
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to and obtaining Iliescu’s consent to the assignment of the Land Purchase Agreement to BSC
Financial, LLC. Such consent was not in the best legal interests of [liescu, given the existence of
the Mechanic’s Lien and other problems as set forth in the above paragraphs.

34.  OnFebruary 14, 2007, Jerry M. Snyder and the Hale Lane law firm, on behalf of
lliescu, filed an Application for Release of the Mark Steppan, AIA Mechanic’s Lien in Case No.
CV07-00341. Said Application is still pending. On May 4, 2007, Mark Steppan, AIA filed a
Complaint to Foreclose Mechanic’s Lien and Damages in Case No. CV07-01021.

35. BSC Financial, LLC filed for Chapter 11 bankruptcy protection on April 25, 2007.

36.  The Architect’s Lien remains a cloud on Iliescu’s title, Steppan has filed suit for
foreclosure of the Architect's Lien and seeks judicial foreclosure of his purported Architect's Lien
upon Iliescu’s real property.

FIRST CLAIM FOR RELIEF
{Declaratory Relief—Against the Indemmnitors Baty and Schleining)

37.  lliescu realleges and incorporates by reference Paragraphs 1 through 36 of this
Complaint, as if fully set forth herein.

38. A dispute and actual controversy has arisen and now exists between Iliescu and
Defendants regarding the rights, duties, and obligations of the parties.

39. Specifically, Iliescu is informed and believes, and based thereon allege, that the
Indemnitofs, both pursuant to the Indemnity Agreement and an implied indemnity, owe Iliescu a
duty to defend this action and make Iliescu whole for any and all costs, damages, claims, or losses
suffered as a result of the Architect's Lien and the BSC Financial, LLC contract or agreement
with Steppan and its bankruptcy filing.

40.  Iliescu is informed and believes, and based thereon allege, that the Indemnitors
dispute lliescu 's interpretation and assertion of rights.

41.  Inview of the actual conflict and controversy between the parties, Iliescu desires a
judicial determination of the respective rights, duties, and obligations of Iliescu, and the

Indemnitors.
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SECOND CLAIM FOR RELIEF
(Indemnification—A gainst the Indemnitors Batty and Schleining)

42.  lliescu realleges and incorporates by reference Paragraphs 1 through 41 of this
Complaint, as if fully set forth herein.

43.  To the extent Iliescu is held liable for any and all costs or damages incurred as a
result of the Architect's Lien, and/or the loss of the Property to foreclosure, the bankruptey filing,
and the acts and ornissions of the Indemnitors, Iliescu is entitled to be completely indemnified by
the Indemmitors for any and all damages, including consequential, suffered by Iliescu.

THIRD CLAIM FOR RELIEF
(Breach of Contract — Against CPD and DeCal)

44.  Iliescu realleges and incorporates by reference Paragraphs 1 through 43 of this
Complaint, as if fully set forth herein.

45.  The Purchase Agreement is a valid and binding contract.

46.  CPD is obligated under the terms of the contract as the original contracting party.

47.  DeCal is obligated under the terms of the contract by virtue of the assignment to
DeCal.

48.  Tliescu has performed, stands ready to perform, and has the ability to perform as
required under the terms of the Purchase Agreement.

49, Both CPD and DeCal have failed to, among other things, tender the remainder of
the purchase price for the Property due under the terms of the Purchase Agreement.

50.  Iliescu has been harmed by CPD and DeCal's breaches of the Purchase Agreement
because they have been unable to obtain the benefit of their bargain, which includes, among other
things, consequential damages, interest on, and the principal of, the remainder of the purchase
price for the Property due under the terms of the Purchase Agreement and CPD and DeCal’s
actions causing recordation of the Steppan Mechanic’s Lien and their failure to indemnify Iliescu

therefrom.
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FOURTH CLAIM FOR RELIEF
(Specific Performance—Against CPD and DeCal)

51.  Iliescu realleges and incorporates by reference Paragraphs 1 through 50 of this
Complaint, as if fully set forth herein.

52.  The Purchase Contract is a valid and binding contract, and is binding on both CPD
and DeCal.

53.  CPD and DeCal have failed to satisty their obligations under the Purchase
Agreement.

54,  lliescu is entitled to a decree of specific performance from the Court, requiring
CPD and DeCal to perform as required under the terms of the Purchase Agreement, by (1)
tendering the remainder of the purchase price due to Iliescu and (2) indemnifying Iliescu for any
damages, costs, or attorneys fees arising out of the contract with Steppan and the Architect's Lien.

FIFTH CLAIM FOR RELIEF
(Against the Hale Lane law firm, Dennison, Howard and Snyder — Professional Malpractice)

55.  Iliescu realleges and incorporates by reference Paragraphs 1 through 54 of this
Complaint, as if fully set forth herein.

56.  The Hale Lane law firm, Dennison, Howard and Snyder, as licensed attorneys and
counselors at law, owe Iliescu a duty to have a degree of learning and skill ordinarily possessed
by reputable licensed attorneys engaged in the type of transaction addressed herein, and owe
Iliescu a duty to use reasonable diligence and their best judgment in the exercise of skill and the
application of learning held by reputable licensed attorneys in Northern Nevada engaged in the
type of business and transactions described herein.

57. The Hale Lane law firm breached the duties enumerated above, and failed to
perform these duties, as addressed herein.

SIXTH CLAIM FOR RELIEF
(Against the Hale Lane law firm — Negligence)

58.  lliescu realleges and incorporates by reference Paragraphs 1 through 57 of this
Complaint, as if fully set forth herein.
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59.  The Hale Lane law firm, Dennison, Howard and Snyder were negligent because,

among other things, they failed to advise Iliescu to record a Notice of Non-Responsibility, failed

to properly advise Iliescu of the consequence of their conflict of interest in representing Iliescu in

“the transaction addressed hérein, and continued to represent Iliescu in the face of a non-waivable

conflict of interest.

60.  The Hale Lane law firm’s negligence has damaged Iliescu, has caused them to
incur attomeys fees, and has resulted in the Mechanic’s Lien an_d potential loss of the Property
through foreclbsure., |

61. The ﬁale Lane law firm owed a duty to iliescu to exercise reasonable care in how
they handled the sale transaction, the Purchase Agreement, and their advice to Iliescu regarding
the Property, and breached that duty by way of the breaches and omissions set forth above.

WHEREFORE, Ihescu prays for judgment as follows:

1. For damages in an amount in excess of $10,000.00 to compensate for the losses,
damages, and expenses incurred by Iliescu;

2. For a declaration that the Indemnitors are fully responsible for any and all costs or
damages suffered by Iliescu arising out of the Architect's Lien and/or the BSC Financial, LLC
contract or agreément witﬁ Steppan;

3. For a decree of specific performance requiring CPD and DeCal fo perform as
required under the terms of the Purchase Agreement, to include.damages and indemnification
from the Steppan Mechanic’s Lien.

5. For attomeys” fees incurred in the prosecution of this action;

1
/1

B79875.1 ]. 5

ANSWER AND THIRD PARTY COMPLAINT
JA2281




BN

~ N W

10
11
12
13
14
15
16
17
18
19
20
21
22

24
25
26
27

6. For costs of suit; and,

7. For such other and further relief as the court deems proper.

DATED this QFl’Mday of September, 2007.

PRE MOLLATH

By

Stephen’C. Mollath, Esq.

and

DOWNEY BRAND LLP

Sallie Armstrong, Esq.

Attorneys for John Iliescu, Jr. apd’Bonnia [liescu

and The John Iliescu, Jr. and S6rini

1992 Family Trust
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ZJ’?TARY PUBLIC

STATE OF NEVADA )
} ss.
COUNTY OF WASHOE )

JOHN ILIESCU, JR., being duly sworn, deposes and says:
That he is a Third Party Plaintiff herein; that he has read the foregoing Third Party
Complaint and knows the contents thereof, and that the same is true of his own knowledge,

except as to the matters therein stated to be alleged upon information and belief, and as to those
matters, he believes it to be true,

I WIESCU, JR.

SUBSCRIBED AND SWORN to before me,

this 2 —day of September, 2007.

L. N o

JOAN ATKINSON

54 Notary Public - State of Nevada
¥/  Appoiriment Aecorded in Caunty ot Washos
{ 9316052 My Appoiniment Expires July 30, 2009

i S
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LAS VECAS OFFICE: T}00 Weu Seharm Aveoys | Eigith Fioor | Ben 8| 1as Vegas, Nevada 89102 | Prose (102) 7122500 | Sacsfnile {112) 265-6040
CARSON CITY QFFICE: 777 Bast Whlliem Styeet | Swita 260 | Carsom City, Nevada 80701 | Phone {T75) £84-5000 | Fassinie (775) $84-6001

HALE LANE

- ETTORNEYS AT LAW

$44} Kiztaky Laae | Second Floty | Reno, Meveds 39511
Talophess (775} 3273100 | Fecsindle (775) 7866179
erarw,halslensetm

December 14, 2005

John [liescu, ir., an individual

Sonmnig Santee Iliescu, an individual

Johm Diescy, Jr. and Sonnia Iliescy,

85 Trustoes of the John Uliescu, Jr. and Sonnia [iescu 1992 Family Trust
200 Court Strest

Reno, Nevada 89501

“Calvin Baty, an individual

c/o Consolidated Pacific Development, Inc.
932 Parker Strect
Berkeley, California 94710-2524

Consolidated Pacific Development, Inc.
932 Parker Street
Borkeley, California 94710-2524

Re:  Court Street/island Avenue Condominfum Project

Lady and Gentlemen:

As you are aware, this law fiom has an existing attorney-client relationship
with John Hiescw, Jr., sn individual, and Sonnia Santee Dliescu, an individual, and
John Ihiescu, Jr. and Somnia Iliescu, as Trustees of the Jobhn Hiescu, Jr. and Sonuia
Lliescu 1992 Family Trust (collectively “lliescu”) the owners of propemy located
between Court Street and Island Avenue in Reno, Nevada (the "Property™). Qur law
firm has been requested fo act as special counsel to the buyers of the Pruperty in
obuining the necessary entitlements for a condomininm project to be developed on

the Property.

With your consent, we will represent Calvin Baty, an individual ("Baty™), and
Consolidated Pacific Development, Inc., 8 Nevada corporation ("Consolidated") in
assisting in obtaining the condominium entitlements and any entity to be formed by
them (Baty, Consolidated and such new entity being collectively referred to s

HBW")-

HALE LANE PEEK DENNISON AND HOWARD

DDMAPCOOCHHLANODOCSWES620M -ODMAVRCDODS HLRNODOTSUS 62

JA2285




Decembet 14, 2005 HALE LANE
Pa@z S ee———SPTRRRETS BP? Le

It is undersiood and agreed that in the svent a conflict between Iliestu and Buyer should
arise in matters involving the Property, this law firm will continue to represent Iliescu in such
matter. It is also understood and apreed by Buyer that our representation of Buyer on this ope
matter will not preclude our representation of Iliescu in matters not involving the Property in the
event that Buyer, or any of them, is an adversary to Iliescu on such other matters.

If you consent to our representation of Buyer s set forth in this letter and waive any and
all potential conflicts of intercst which may exist as a result of such representation, please
excoute the acknowledgemeat of your consent which follows and retumn a signed copy of this
letter to us.

Please call if you have any questions or if you wish to discuss this matter further,
Very truly yours,

.."\:jbwﬂ &J\ B Q‘J“"’L&n‘.n
Karen D. Dennison

KDD:csr

2ODMAPCIOCS\WHLRNODOCIVISaEI AT
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Acknowledgement

Iliescu and Buyer consent to joint representation in the above-referenced matter and
waiver of any potential conflict is hereby given as of the date set forth below.

Ilescu:
Date:
John liescu, Jr., individually, and as Trustee of the
John Iliescu, Jr. and Sonnia Iliescu 1992 Family
Trust :
Date:
Sonnia Santee Iliescu, individually, and as Trustee
of the John Iliescu Jr. and Sonmia Iliescu 1992
Family Trust
BSC Financial LLC: BSC Financial LLC, a limited Jiability company
Date: By:
Calvin Baty, Manager

C:\Documents and Settings\Dick\My Documents\O& AMLIESCU & CANIGLIA FINAL\waiver reflein docal and Wiescn.doc
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Reno, NV 89511 o A -

gume Wi |

APN: 011-112-03; 011-112-06; 011-112-07: 011.112.19

GRANTEE'S ADDRESS: -

- Mark B. Steppan, AlA, CSI, NCARB
1485 Park Avenue, #103

‘Emeryville, CA 94608

. - hereinafier parﬁcularfy described, located in the County of Washoe, State of Nevada.

Thiat the whole orreal propcfty,hereinafténpﬁrt‘iculgrb};descriﬁed has beep oris ‘in‘,tlié. process
of improvement and isreasonably. necessary for the convenientuse and Occupation of said property. _

. . Claimant fur'thcr'.stat,es::

follows: 011-112-03; 011-112-07: 011-112.17. . JOHNILIESCU, JR., and SONNIA ILIESCU, a5 -
Trustees of the. JOHN ILIESCU, JR., -AND SONNIA ' ILIESCU 1992 FAMILY TRUST -
AGREEMENT; and 011-1 12-06 - John liescu, a married man as his sole and separate property.

1. That the name of-the owner or it,:putéd d""avner of the premises sought to be charged is as

2. That the name of the person by whom lien claimant was employed and ta w_hpm lien
claimant furnished work, iabor, materials and/or services in connection with the project is: BSC
 Finaricial, LLC, c/o Consolidated Pacific Development, Inc., 932 Parker Street, Berkley, CA94710;
Jobname: Residential Project, Reno, Nevada, Job Address: Notth Arlington Avenue, Jsland Avenue -
. and Court Street; Owner’s Designated Representative: Sam Caniglia, - - -

3. That the terms, time given and conditions of the contract were: Payments on account of
services rendered and forReimburlsablﬁE%pens‘es'-ineur-rcd shall be-magie’ monthlyupon presentation
of the' Statement of services for the building, structure or other work of improverr‘xen_t‘ located at
North Arlington Avenue; Island Avenue and Court Street, Reno,; Nevada,” All Services were to be
invoiced based on work performed as reflected in applic__ations‘ for payment, no retainage to be

withiheld from monthly progress payments, All invoices are due in fifteen days. ,
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4. Thatwork, labor, materials and/or services bave been ﬁm]jshed to and actually used upon :
the above-described projectin the remaining amount 6f ONE MILLION SIX-HUNDRED THIRTY-
-NINE THOUSAND ONE. RED ‘THIRTY AND NO/100 DOLLARS ($1,639,130.00),

reimbursable expenses of ONE-HUNDRED FIFTEEN THOUSAND. THREE HUNDRED SIXTY-
- TWO AND-NO/100 DOLLARS ($115,362.00) plus interest through October 31, 2006 in the
amount of TWENTY-NINE THOUSAND FIFTY-SIX DOLLARS AND 85/100 ($2_9_,056.85),
4 continuihg inferest, attorney’s fees and costs and fhe amount is now due and owing to lien claimant.

- .ONE MILLION SEVEN-HUNDRED EIGHTY-THREE THOUSAND FIVE-HUNDRED

FOURTY-EIGHT AND 85/100DOLLARS ($1,783 »548.85), plus continuing interest, attomey’s fees -
- and costs, ' . o : o

the sum of ONE MILLION SEVEN-HUNDRED EIGHTY-THREE THOUSAND_FWE_-HUN?RED
F OURTY-EIGHT AND 85/100 DOLLARS ($1,783,548.85), plus.continuing interest, attomey’s fees
and costs is now. due and owing to lien claimant on account of the work, labor, materials and/or

services furnished as abgve specified and that the undersigned claims a lien upon the real property

particularly described hereini for said Sum, together with contjniling interest and attorney's fees as
provided by law, R ' :

' Commencing at a point formed by the intersection of the East line of Flint Strce_.t. (if
protracted Northerly) with the North line of Caurt Street in the City of Reno; running
. thence Easterly, along the North line of Court Street, a distance of 100 'fee.t, them::;
" oat aright angle Northerly, a distance of 140 feet to the true point of begmmg; said |
‘true point of beginning being the Southeast cormner ‘of the,parce}. of land hereto_foyc :
conveyed to. Atha Carter by Antonieo Rebori and. wife, by deed duly recorded. in
" Book 64 of Deeds, Page 294, Washoe County Records: running thence Easterly,
‘parallel with the North line of Court Street, a distance of 50 feFt to the Southwest
comer of the property formerly owned by H. F. Holmshaw and wife thence N!Jnhcrly
at a right angle, along the west line of the property formerly oyvned by said H F.
Holmshaw and wife, to. the South, bank of the South channel of the _Tmc}(cc wa:r; -
thence Wcsfer]y éldng the South bank of said channe] of the Truckee Riv'eF toa poxpt"
‘which would intersect a line drawn northerly and parallel with the East' _hnle of said
property from the said true point.of beginning; thence south't;rly‘along said line to the
truce point of beginning, . : : .
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. Flint Street with the Northem line of Counrt Street, in the City of Reno, County of

O Nmmmafumimey .

- SAVE AND EXCEPTING, however, from the ahove devsc.ribed prémises, all that
portion thereof conveyed by Antonio Rebori and Charlotta Rebori, his wife, to the
City of Reno, a municipal cotporation, by deed dated February 16, 1922, and =~ -

~ 1ecorded in Book 59 of Deeds, Page 297, Washoe County, Records. .
- APN: 011-112-03 : Co -

projected Northerly will intersect the North line of Court Street thence running
Westerly along the-North lige of Court Steeet, 75 feet;Aﬁhehceﬁrux_ming.Northcglyﬁat, .
an angle of 89°58' 140 feet: thence running Basterly at an angle of 90°05" 75 feet:
~ thence running Southerly at an angle 80°55", 140 feet to the place of beginning, -
- comprising a parcel of land 75 by 140 feet, S S .
APN: 011-112-06 B o

' Commencing at the point 129.6 feet West of where the center line of Hill Street

' BEGINNING at the iatersection of the Northerly extension of the Eastern line of -

Washoe, State of Nevada, thence Easterly along the Northern line of Court Street,
- 125 feet, more or less to the Western line of the parcel conveyed to WALKER J, .
BOUDWIN, et ux, by Deed recorded in Book 143, File No. 100219, Deed Records; * -
thence Northerly along said last mentioned line 140 feet; thence Westerly parallel to

- line of Said Boudwin parcel 140 feet to the point of beginning,
APN: 011-112-07 - - - : '

of Court Street with the West. line.of Hill Street, if said Hill Street was protracted
Northerly to said point of inter-section according to the official plat of Lake’s South
Addition to Reno, Washoe County, State of Nevada; thence running westerly and
along the North line of said Court Street 106 feet; thence Northerly and paralle] with:
the West line of said Hill Street, if protracted, 276 feet more of less to the South
Bank of the Truckee River; thence Easterly and along the south bank of the Truckee
- River to the West line of Hill Street, protracted, 324 feet more or less to the North
 line of Court Strect and the place of beginning, being the. same lands convéyed by
Antonio Robori and Carlotta Robori, his wife, to Charles Snyder, May 27, 1907, and
by Antonio Robori to Charles Snyder, January 12, 1905, by deeds duly recorded in
Book 32 of Deeds, page 405, ‘and book 26 of deeds, page 296, Records of said
" Washoe County. o :
EXCEPTING THEREFROM that portion of the hereinabove described parcel '
conveyed to the City of Reno, a municipal corporation, in an instrument recorded
August 4, 1922, as Document No. 26097, in Book 61, Page 280, of Deeds. . _
- FURTHER EXCEPTING THEREFROM that. portion .of thg hereinabove described -
parcel conveyed to the City of Reno, a municipal corporation, in an instrument
recorded December 17, 1971, as Document No. 229332, in Book 600, Page 759 of
Official Records. ‘ : - :
~ APN: 011-112-12

Commencing on the North line of Court Sﬁ-éet, at the intersection of the North line
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By‘g@ﬂu@&xw
e | L aylcé.BKcm,Esq."- o
STATE OF NEVADA - ') S o

~ ) ss..

.COUNTY OF WASHOE )

Gay@. Kemn, Bsq.

' SUBSCﬁBED AND SWORN to before me
this /47 day of November, 2006. .

AMBER A. GARRELL:
i) Notary Public - Stats of Nevada
Appolatrment Recorded In Washos Courty
No: 05-88145-2 - Explres hine 21, 2009
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INDEMNITY

THIS INDEMNITY ("Agreement”) is executed by BSC FINANCIAL, LLC, a limited
liability company ("BSC"), CALVIN BATY, individually ("Baty™), and JOHN SCHLEINING,
individoally ("Schleining") (collectively, the "Indemnifying Parties™), in favor of JOHN
ILIESCU, JR., and SONNIA SANTEE ILIESCU, individually and as Trustees of the JOHN
ILIESCU, JR., AND SONNIA ILIESCU 1992 FAMILY TRUST (collectively, "Thescy™), and is
effective as of the date set forth by the parties’ respective signatures.

RECITALS:

A. Consolidated Pacific Development, Inc., a Nevada corporation ("Consolidated™),
entered into a Land Purchase Agreement with Iliescu dated July 29, 2005, together with
Addendum No. 1 dated August 1, 2005, Addendum No. 2 dated August 2, 2005, Addendum No.
3 dated October 8, 2005, and Addendum No. 4 dated as of September 18, 2006 (collectively,
"Purchase Agreement™), conceming certain real property located in the City of Reno, County of
Washoe, State of Nevada, identified as APNs 011-112-05, 06, 07 and 12, and more particularly
described in the Title Report attached t0 Addendum No. 3 ("Property”). Sam Caniglia, President

of Consolidated, Baty and Schieining formed BSC in order to proceed with the entitlement of the
project on the Property.

B. BSC entered into an AIA Architestural Agreement ("AIA Contract”) with Mark
Steppan, AIA ("Axchitect”), for architectural services for a mixed-vse development including
residential, retail, and parking ("Project”). The architectural schematic drawings were necessary

to obtain the land use entitlements for the Project. The land use entitlements were approved by
_the City of Reno.

C. On November 7, 2006, the Architect recorded in Washoe County, Nevada, a
Notice and Claim of Lien against the Property in the amount of $1,783,548.85 for claims of
unpaid architectural services ("Mechanic's Lien"). These wnpaid amounts are contested by BSC.
In addition, the Mechanic's Lién is an improper lien not in compliance with Nevada law because
the Architect failed to deliver to Iliescu (i) a Notice of Right to Lien pursuant to NRS 108.245,
and (ii) a Notice of Intent to Lien pursuant to NRS 108.226(6).

D. Baty and Schleining are principals of BSC.

E. Baty, Schleining and BSC desire to indemnify Iliescu for any and all claims and
costs rejated fo the Architect‘s recording of the Mechanic's Lien on the Property.

NOW, THEREFORE, for valuable consideration, Baty, Schieining and BSC hereby agree
as follows:

1. Indemnity. Baty, Schleining and BSC hereby, jointly and severally, agree to
indemnify, defend, protect and hold Hiescu harmiess against all damages, losses, expenses, costs,
lisbilities, including, without Limitation, payments due or which may be due to the Architect
arising out of services performed pursuant to the AIA Contract or any change order or extras

C\Documents and Settings\Calvin\Local Sctilngs\Temporery Infernet File\OLK122\HL RNODOCS-#587327-v1- -Indemnity_~
_BSC and_Constlidated_to_[iescul DOC : 1
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related thereto, including interesi, pehalﬁes and attormey fees which may be claimed by Architect
1o be owed by either BSC or Consolidated. -

2, Attorneys' Fees. Baty, Schleining and BSC hereby jointly and severally agree 10
pay all attorney's fees and costs incurred to contest and discharge the Mechanic's Lien. In the
event that a discharge of the Mechanic's Lien does not occur pursuant to a resolution of the
dispute with Aschitect within ten (10) days of the date of this Indemnity, the Indemnifying
Parties agree to initiate an action in the Washoe County District Court to contest and to discharge
the Mechanic's Lien for (i) failing to comply with Nevada law, and (it) the excessive amount.
The Indemnifying Parties agree to diligently prosecute such action in an expedited manner to
eliminate the Mechanic's Lien. ' : -

IN WITNESS WHEREOF, the Indemnifying Parties have executed this Indemnity as of
the date set forth below. . :

BSCFINANCIAL, LLC, a limited liability
company

Deted: December_§_, 2006 By:.

- Calvin Baty
Mpnag
Dated: December g ,2006 //Z

CAY.VIN BATY, indiyfdually

Dated: December 8 , 2006

SCHLEINING, individually,

C:\Doctmicats and Setings\Calvin\Local Settings\Temporary Infernet Files\OLK  22\HI RNODOCS-#587327-v1 -Indempity_-
_BSC_and_Consolidated to_Jliesewd DOC : 2 o
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HALE LANE

ATTORMEYE AT LAW s e

5441 Kietzke Lung | Second Floor | Reno, Nevaga 89511
Telephone (775) 327.3000 | Facsimile {(775) 786-6179
www halelane.com

* December 26, 2006

John Iliescu, Jr., individually
Sonnia Santee Hiescu, individually
John Iliescu, Jr. and Sonnia Iliescu,
as Trustees of the John Iliescu, Jr.
and Sonnia Iliescu 1992 Family Trust
200 Court Street
Reno, Nevada 89501

BSC Financial LLC

¢/o DeCal Custom Homes
440 Columbia Blvd,

St. Helens, OR 97051

BSC Financial LLC

c/o Decal Nevada, Inc.

6121 Lakeside Drive, Suite 125
Reno, NV 89511

Re:  Wingfield Towers
Court Street/Island Avenue Condominium Project

Dr. and Mrs. Iliescu and Messrs Baty, Caniglia and Schieining:

As you are aware, this law firm has an existing attorney-client relationship with John
Iliescw, Jr.,, an individual, and Sonnia Santee Iliescu, an individual, and John Iliescn, Jr. and
Sonnia Iliescu, as Trustees of the John Ihiescu, Jr. and Sonnia Iliescu 1992 Family Trust
(collectively "liescu™) the owners of property located between Court Street and Island Avenue in
Reno, Nevada {the "Property"). Our law firm also has an existing attorney-client relationship
with Decal Custom Homes and BSC Financial LLC, the Buyers of the Property. BSC Financial
LLC is referred to herein as "Buyer”. Our law firm has been requested to act as counsel to both
Iliescu and Buyers because of the unity of interest in resolving the dispute with the Architect for

the Property involving the AIA Architectural Services Contract, and the mechanic's lien recorded
by the Architect and related issues.

We will represent both Iliescu and Buyer Jjointly regarding the resolution of the
mechanic's lien issue with the Architect. An Indemnity Agreement has been executed by Buyer

HALE LANE PEEK DENNISON AND HIOWARD
LAS YEGAS OFFICE: 3930 Howard Hughes Parkway | Fourth Floor | Las Vegas, Nevada 89169 | Phone (702) 2222500 j Facsimile (702) 365-6940
CARSON CITY OFFICE: 777 Esst William Street | Suite 200 | Carson City, Nevada 8970¢ | Phone (775) 6846000 | Facsimile {775) 684-6001

C:\Docsments and Settings\Dick\My Documents\O& AMIIESCU & CANIGLIA FINAL\waiver ref lein decal and Jiescu.doc
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Page 2

indemnifying the Seller as more fully set forth therein which includes provisions that Buyer is

responsible, among other obligations, to pay this law firm's fees regarding the mechanic's lien
issue with the Architect.

It is understood and agreed that in the event a conflict between Iliescu and Buyer should
arise in matters involving the mechanic's lien issue, this law firm may comntinue to represent
Iliescu in such matter. This law firm will continue to represent Iliescu in the closing of the
purchase and sale of the Property transaction.

If you consent to our joint representation as set forth in this letter and waive any and all

potential conflicts of interest which may exist as a result of such representation, please execute

the Acknowledgement of your consent attached hereto and returm a signed copy of this letter to
us.

Please call if you have any questions or if you wish to discuss this matter further.

Sincerely,

R. Craig Howard
RCH:dwt

C:\Rocurhents md Settings\DickMy Documants\O& ALIESCU & CANIGLIA FINAL\waiver refiein  decal and {Jiescu.doc
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CERTIFICATE OF SERVICE

I am a resident of the State of Nevada, over the age of eighteen years, and not a party to
the within action. My business address is Downey Brand LLP, 427 West Plumb Lane, Reno, NV
89509.  On September 27, 2007, I served the attached document(s):

ANSWER AND THIRD PARTY COMPLAINT

BY FAX: by transmitting via facsimile the document(s) listed above to the fax
number(s) set forth below on this date before 5:00 p.m.

BY HAND: by personally delivering the document(s) listed above to the person(s)
at the address(es) set forth below.

postage thereon fully prepaid, in the United States mail at Reno, Nevada addressed
as set forth below.

BY OVERNIGHT MAIL: by causing document(s) to be picked up by an -
overnight delivery service company for delivery to the addressee(s) on the next
business day.

BY PERSONAL DELIVERY: by causing personal delivery by of

|
BY MAIL: by placing the document(s) listed above m a sealed envelopé with
. the document(s) listed above to the person(s) at the address(es) set forth below.

Gayle Kern, Esq.
5421 Kietzke Lane, Suite 200
Reno, NV 89511

I am readily familiar with the firm's practice of collection and processing correspondence
for mailing. Under that practice it would be deposited with the U.S. Postal Service on that same
day with postage thereon fully prepaid in the ordinary course of business. I am aware that on
motion of the party served, service is presumed invalid if postal cancellation dale or postage
meter date is more than one day after date of deposit for mailing in affidavit.

I declare under penalty of perjury under the Iaws of the State of Nevada that the above is
true and correct.

Executed on September 27, 2007, at Reno, Nevada.

‘K%MW

Kim Kakunes

ANSWER AND THIRD PARTY COMPLAINT
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SECOND JUDICIAL DISTRICT COURT
COUNTY OF WASHOE, STATE OF NEVADA

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document, ANSWER AND

THIRD PARTY COMPLAINT, filed in Case No. CV07-01021, consolidated with CV(7-

00341.

X

Document does not contain the social security number of any person

-OR-

Document contains the social security number of a person as required by:

-0F=

=0k~

~0F-

[] Confidential Family Court Information Sheet (NRS 125-130, NRS 125.230 and

[]
] A specific state or federal law, to wit:
[]  For the administration of a public program
] For an application for a federal or state grant
NRS 125B.055)
DATED this’ J4Wday of September, 2007.
PREZ & MOLLATH
By

Stephen C. Mollath, Esq.
Attorney for Iiescu
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