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Respondents file this brief Opposition and Countdion to request that
Appellants’ Motion to Exceed be denied and thataterportions of the Reply
Brief be stricken.

Rule 32(a)(D)(i) states that “the court looks wdlsfavor on motions to
exceed the applicable page limit or type-volumatitron” and such motions will
only be granted “upon a showing of diligence anddyoause”. The Lytle Trust
asserts that good cause exists to exceed the pageéécause the consolidated
cases present different, complicated issues. Tlespéhdents respectfully
disagree.

In the Order Consolidating Appeals and Reinstafgrgefing, this Court
stated, “Given that the appeals in Docket Nos. 86ded 77007 involve the same
parties and counsel and arise from the same distriat case, we consolidate the
appeals for all appellate purposes.” In doing Be, Court ordered that one single
brief be filed during each stage of the appellatx@ss. Appellants have already
filed an Opening Brief in Case No. 76198, but weeemitted to file another full
length Opening Brief in Case No. 77007. Respondilet$s one brief in response
to both without exceeding the page or volume litrotzs.

On December 4, 2018, this Court entered an Ordéffoimance in Case
No. 73039 involving the same Appellants, the sam@munity association, the

same subdivision, similarly situated homeownersd, the same legal issues, which



resolved most of the issues in this Consolidategedp Lytle v. Boulden, No.
73039, 432 P.3d 167, 2018 WL 6433005 (Nev. De048) (unpublished). The
Appellants have already conceded that the Ordéffaimance resolves the issues
related to recording of the NRED 1 and 3 Judgmeg@inst the Respondents’
properties.See Appellants’ Opening Brief, No. 76198, January 2619, at 21
(“Appellants will not address herein the matterseadly determined by the
Supreme Court in Docket 73039. As set forth abdhes, docket applies to the
NRED 1 Litigation, but the reasoning can equallyplgpto the NRED 3
Litigation.”). Therefore, most of the issues instltonsolidated appeal have
already been resolved and need not be addresskdggdy the Appellants.

The Appellants’ Reply Brief presents the exactesamguments contained in
the Opening Briefs except for pages 1-13 (and sottmer information that should
be stricken as explained below), which new infororatloes not exceed the page
or type-volume limitation. Presenting the same nmfation in the Reply Brief that
Is already contained in the Opening Briefs does amristitute “good cause” to
exceed the page limitation. This should be esgdgciale where the Appellants
already filed two full length briefs to open theseaAppellants’ request should be

denied.



Finally, in exceeding their page volume limitatiotne Appellants have
presented issues that were not contained in thpen{dg Briefs or presented,
argued, or considered in the Court below.

The well established rule of this Court is thssues not raised in the
appellant's opening brief are deemed waivé&bwell v. Liberty Mut. Fire Ins. Co.,
252 P.3d 668, 127 Nev. 156 (201dghearing denied, rehearing en banc denied;
See In the Matter of the Parental Rights as to T.L. v. Washoe County Department
of Social Services, 133 Nev. 790, 406 P.3d 494 (2017) (argumentsaiséd in an
opening appellate brief are waive@ee also Old Aztec Mine, Inc. v. Brown, 97
Nev. 49, 52, 623 P.2d 981, 983 (1981) (“A point naded in the trial court ... is
deemed to have been waived and will not be considen appeal.”).

NRAP 28(c) provides that, “A reply brief . . . nidee limited to answering
any new matter set forth in the opposing brief.tther, NRAP 28(e)(1) provides
that, “Except as provided in Rule 28(e)(3), evesgaation in briefs regarding
matters in the record shall be supported by a eafsx to the page and volume
number, if any, of the appendix where the mattkedeon is to be found.” Finally,
NRAP 28(j) provides that, “All briefs under this Rumust be . . . free from
burdensome, irrelevant, immaterial or scandalousens’

Appellants have raised issues in their Reply Biieit were not raised in

their Opening Brief or in the district court. Sdemally, the information presented



in Section 4, including the full paragraph on p., 2dotnote 7 and the first
paragraph on p. 25 are new issues that are nobdegpby the record. In the sole
citation to the record in Section 4, footnote & thppellants reference the Order
Granting Summary Judgment in the NRED 2 litigatidine paragraphs of this
Order do not support the allegations of Sectiomdeed, the cited paragraphs are
about the malicious intent of the Association Im§ liens, but do not contain any
of the information presented by the Appellantshase paragraphs. Even if they
had, the Appellants have not pointed to a singtation to the Record of the
proceedings of the District Court this case where the issues of the individuals’
alleged involvement was considered by the Distlictirt. At the very least, these
unsupported and malicious allegations should kbiekstn from the Reply Brief
even if this Court allows the Respondents to extleend page or type limitation.

In summary, the Appellants’ Reply Brief should &iicken in order to
conform with the page limitation imposed by NRAR&Z7)(A)(i) and (i) and any
information should be removed that relates to issu presented in their Opening
Briefs.

DATED this 26th day of August, 2019. HEISTENSENJAMES & MARTIN
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