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Attorneys For Defendants 
DANIEL OMERZA, DARREN BRESEE,  
and STEVE CARIA

DISTRICT COURT 

CLARK COUNTY, NEVADA 

FORE STARS, LTD., a Nevada Limited 
Liability Company; 180 LAND CO., LLC, 
a Nevada Limited Liability Company; 
SEVENTY ACRES, LLC, a Nevada 
Limited Liability Company, 

Plaintiffs, 

v. 

DANIEL OMERZA, DARREN BRESEE, 
STEVE CARIA, and DOES 1 THROUGH 
1000, 

Defendants. 

CASE NO.  A-18-771224-C

DEFENDANTS’ MOTION TO DISMISS 
PURSUANT TO NRCP 12(b)(5) 

Hearing Date: 

Hearing Time: 

Defendants Daniel Omerza, Darren Bresee, and Steve Caria, by and through their counsel 

of record Mitchell J. Langberg of BROWNSTEIN HYATT FARBER SCHRECK LLP, hereby 

move to dismiss Plaintiffs’ Complaint pursuant to Rule 12(b)(5) of the Nevada Rules of Civil 

Procedure. 

This Motion is made and based upon the following Memorandum of Points and 

Authorities, the concurrently filed Request for Judicial Notice, the pleadings and papers on file in 

this matter, as well as upon any oral argument the Court may entertain should this matter be set 

for hearing by the Court. 

Case Number: A-18-771224-C

Electronically Filed
4/13/2018 5:14 PM
Steven D. Grierson
CLERK OF THE COURT

05/15/18

9:30 AM
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DATED this 13th day of April, 2018. 
BROWNSTEIN HYATT FARBER SCHRECK, LLP

By  /s/ Mitchell J. Langberg________________ 
MITCHELL J. LANGBERG, ESQ. Bar No. 10118 
mlangberg@bhfs.com
100 North City Parkway, Suite 1600 
Las Vegas, NV 89106 
Telephone:  702.382.2101 
Facsimile:   702.382.8135 

Attorneys For Defendants Daniel Omerza, Darren Bresee,
and Steve Caria 
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NOTICE OF MOTION 

TO:  ALL INTERESTED PARTIES AND THEIR COUNSEL OF RECORD: 

PLEASE TAKE NOTICE that the undersigned will bring the foregoing DEFENDANTS’ 

MOTION TO DISMISS PURSUANT TO NRCP 12(b)(5) for hearing before the above-

entitled Court on the ______ day of ______________, 2018, at ______ a.m./p.m. of said day in 

Department 31 of said Court. 

DATED this 13th day of April, 2018. 
BROWNSTEIN HYATT FARBER SCHRECK, LLP

By  /s/ Mitchell J. Langberg________________ 
MITCHELL J. LANGBERG, ESQ. Bar No. 10118 
mlangberg@bhfs.com
100 North City Parkway, Suite 1600 
Las Vegas, NV 89106 
Telephone:  702.382.2101 
Facsimile:   702.382.8135 

Attorneys For Defendants Daniel Omerza, Darren Bresee,
and Steve Caria 

15                      May                          9:30 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Under separate cover, Defendants Daniel Omerza, Darren Bresee, and Steve Caria have 

filed a special motion to dismiss this action pursuant to Nevada’s anti-SLAPP statute, NRS 

41.635 et seq.  Defendants file this motion to dismiss, in an abundance of caution, so as to prevent 

any delay in the unlikely event that the Court finds the anti-SLAPP statute inapplicable or the 

grant of the anti-SLAPP motion is reversed on appeal. 

Even setting aside the nature of this action as a SLAPP suit, Plaintiffs’ complaint should 

be dismissed under Rule 12(b)(5) for failure to state a claim upon which relief may be granted.  

Rule 12(b)(5) applies here for two independent reasons.  First, Plaintiffs have utterly failed to 

allege facts—as opposed to unsupported legal conclusions—that would support the claims for 

relief they assert.  Second, even if Plaintiffs had alleged sufficient facts to support their claims, on 

the face of the complaint and considering judicially noticeable materials, Defendants’ conduct is 

subject to an absolute privilege, or at a minimum a qualified privilege, to gather information for 

use of the City Council on a matter of public concern, which relieves Defendants of any potential 

liability.   

II. FACTUAL BACKGROUND 

For purposes of this motion only, Defendants assume all of the factual allegations in the 

complaint to be true.  The following factual summary is based upon the factual allegations of the 

complaint, and upon two items of which the Court may take judicial notice: Judge Crockett’s 

ruling in a related proceeding before this Court and records of the Las Vegas City Council’s 

February 21, 2018 meeting.  See Breliant v. Preferred Equities Corp., 109 Nev. 842, 847, 858 

P.2d 1258, 1261 (1993) (on motion to dismiss for failure to state a claim, the court may consider 

court orders and other matters of public record). 

1. Defendants are residents of the Queensridge Common Interest Community in 

Clark County, Nevada.  Complaint, ¶¶ 4-8. 

2. Plaintiffs own a parcel of real estate adjacent to Queensridge, which was 

previously operated as the site of the Badlands Golf Course (“Badlands”).  Complaint, ¶ 9.  
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Defendants acknowledged when they purchased their homes that Badlands is not part of 

Queensridge.  Id., ¶ 12.  

3. It is apparent from the Complaint as a whole that Plaintiffs in this action intend to 

construct residential units on the Badlands site. 

4. To that end, Plaintiffs sought and received approval from the City of Las Vegas 

("City") for its plans to construct residential units at the Badlands site, the approval of which was 

challenged in a court proceeding in this Court, Case No. A-17-752344-J, before Judge Jim 

Crockett ("Binion Litigation").  A copy of the transcript of the hearing in the Binion Litigation is 

Exhibit "A" to the concurrently filed Request for Judicial Notice (“Binion Transcript”).

5. Judge Crockett determined that the Badlands property is contained within the 

Peccole Ranch community, and thus subject to the terms of the Peccole Ranch Master 

Development Plan ("Master Development Plan").    Id. at 5-10. 

6. Judge Crockett therefore determined that the City abused its discretion in 

approving Plaintiffs' application without first approving a major modification of the Master 

Development Plan.  Id.

7. This decision was partially based on Judge Crockett’s determination that people 

who bought into Peccole Ranch relied upon what the master planning was.  Id. 

8. Since Judge Crockett’s ruling, Plaintiffs have sought to amend the General Plan so 

as to allow their development plans.  See Exhibit "B" to the concurrently filed Request for 

Judicial Notice (Agenda Summary Page from City Council February 21, 2018 meeting). 

9. Defendants obviously oppose a major modification of the Master Plan of an 

amendment to the General Plan with respect to Badlands.  In what Plaintiffs characterize as a 

“scheme … to improperly influence and/or pressure public officials,” they have solicited 

declarations from other residents of Queensridge.  Complaint, ¶ 23. 

10. These declarations state that the undersigned purchased his or her Queensridge 

residence or lot "in reliance upon the fact that the open space/natural drainage system could not 

be developed pursuant to the City's Approval in 1990 of the Peccole Ranch Master Plan and 

subsequent formal actions designating the open space/natural drainage system in its General Plan 
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as Parks Recreation – Open Space which land use designation does not permit the building of 

residential units."  Id.  The declarations further state that "[a]t the time of purchase, the 

undersigned paid a significant lot premium to the original developer as consideration for the open 

space/natural drainage system."  Id.

11. Plaintiffs asset that these declarations are false.  Complaint, ¶ 24.  

III. ARGUMENT

Dismissal of an action under NRCP Rule 12(b)(5) is appropriate when it appears beyond a 

doubt that the plaintiff could prove no set of facts which, if true, would entitle it to relief.  Neville 

v. Eighth Jud. Dist. Ct., 406 P.3d 499, 502 (Nev. 2017).  In making that determination, all facts 

alleged in the complaint are presumed true and all inferences drawn in favor of the plaintiff.  Buzz 

Stew, LLC v. City of N. Las Vegas, 124 Nev. 224, 227-28, 181 P.3d 670, 672 (2008).  However, 

courts are not bound to accept as true legal conclusions couched as factual allegations.  Allen v. 

United States, 964 F. Supp. 2d 1239, (D. Nev. 2013). 

Here, Plaintiffs have failed to make factual allegations sufficient to support any of their 

stated claims for relief.  Further, the claims are untenable as a matter of law because they are 

subject to an absolute or qualified privilege. 

A. THE ALLEGATIONS OF THE COMPLAINT DO NOT SUPPORT A 
CLAIM FOR RELIEF 

The theme of Plaintiffs’ Complaint is that the statements in the declaration forms 

Defendants have provided to fellow residents are demonstrably false.  At the outset, there are 

several problems with Plaintiffs’ contention. 

First, Defendants’ conduct at issue is aimed at gathering declarations from other residents 

as to those residents’ reliance on the Master Development Plan.  Defendants themselves are 

making no factual assertions; rather, they are simply collecting statements of facts made by their 

fellow residents.  Thus, Plaintiffs (as opposed to the declarants on any such declaration) cannot 

reasonably be characterized as making any false statements. 

Second, even if the declarations were treated as factual statements by the Defendants 

themselves, Plaintiffs cannot seriously contend that Defendants knew the statements in the 
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declarations about reliance on the Peccole Ranch Master Plan are false, when Judge Crockett 

reached the very same conclusion about reliance in the Binion Litigation: 

[T]here was a phase 1 of Peccole Ranch, and Badlands, which was 
a golf course in phase 2 of Peccole Ranch.  Both golf courses were 
designed to be in a major flood zone and were designated as flood 
drainage and open space. 

At the time that was done 25 years ago or more the city mandated 
these designations to address the natural flooding problem and the 
open space necessary for master plan development. 

* * * 

The people who bought into this Peccole Ranch Master Plan 1 and 
2 did so in reliance upon what the master planning was.  They 
bought their homes, some of them made a very substantial 
investment, but no one making an insubstantial investment, and 
they moved into the neighborhood. 

Binion Transcript, at 6:1-9, 9:20-25.1  Judge Crockett obviously reached these conclusions in 

good faith based on his review of the record in the Binion Litigation; thus, Plaintiffs' insistence 

that Defendants could not assert in good faith that they purchased their homes in reliance upon 

the terms of the Peccole Ranch Master Plan—including the designation of Badlands for open 

space and natural drainage—is untenable.

In light of this error, Plaintiffs’ Complaint fails to state any claim upon which relief can be 

granted.  In addition to their request for injunctive relief, Plaintiffs’ Complaint asserts five claims 

for relief, which fall into three categories: (i) intentional interference with prospective economic 

relations and negligent interference with prospective economic relations; (ii) conspiracy; and (iii) 

intentional misrepresentation and negligent misrepresentation.  As a matter of law, the factual 

allegations of the Complaint are not sufficient to support any of these claims. 

1. Intentional or Negligent Interference 

“A plaintiff prevails on a claim for interference with prospective economic advantage by 

1 Remarkably, Plaintiffs themselves call the Court’s attention to the Binion Litigation, see 
Complaint, ¶ 29, but omit any mention of Judge Crockett’s ruling on this key issue, even though 
it predated Plaintiffs’ Complaint by over two months.  The court may take judicial notice of this 
ruling as a public record on a motion to dismiss.  Breliant v. Preferred Equities Corp., 109 Nev. 
842, 847, 858 P.2d 1258, 1261 (1993). 
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proving: (1) a prospective contractual relationship between the plaintiff and a third party; (2) 

knowledge by the defendant of the prospective relationship; (3) intent to harm the plaintiff by 

preventing the relationship; (4) the absence of privilege or justification by the defendant; and (5) 

actual harm to the plaintiff as a result of the defendant’s conduct.”  LT Intern. Ltd. v. Shuffle 

Master, Inc., 8 F. Supp. 3d 1238, 1248 (D. Nev. 2014).  The applicable privilege will be 

discussed below.  None of the remaining four elements is adequately alleged in the Complaint. 

First, Plaintiffs do not even attempt to identify the prospective contractual or economic 

relations at issue in this claim for relief.  Instead, they simply assert that some undefined 

relationships with third parties would come about.  See Complaint, ¶ 41 (“Defendants … knew, or 

should have known, that Plaintiffs would be developing the Land with third parties”).  It is 

impossible for the Court to evaluate these nebulous allegations, or for Defendants to respond to 

them, where Plaintiffs have not even begun to identify what potential transactions are at issue. 

Second, Defendants can hardly be charged with knowledge of potential economic 

relationships that Plaintiffs are not even able to identify in their own Complaint. 

Third, Plaintiffs have alleged no facts that might support a finding that Defendants acted 

with intent to harm Plaintiffs, as opposed to the intent to maintain the value of their own property.  

See Wichinsky v. Mosa, 109 Nev. 84, 44, 847 P.2d 727, 730 (1993) (holding interference claim 

failed for lack of evidence of intent to harm plaintiff). 

Finally, Plaintiffs cannot identify any actual harm resulting from the unspecified 

interference they imagine.  They make conclusory allegations that damage occurred, Complaint, 

¶¶ 46, 55, but these allegations are meaningless in the absence of any factual allegations to 

explain how such purported damage has taken place. 

2. Conspiracy 

“In Nevada, an actionable civil conspiracy is defined as a combination of two or more 

persons, who by some concerted action, intend to accomplish some unlawful objective for the 

purpose of harming another which results in damage.”  Flowers v. Carville, 266 F. Supp. 2d 

1245, 1249 (D. Nev. 2003) (citations omitted).  The Complaint entirely fails to identify any such 

“unlawful objective,” however.  To the contrary, Plaintiffs allege that Defendants’ objective was 
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to “influence and/or pressure third-parties, including officials within the City of Las Vegas.”  

Complaint, ¶ 57.  But that is the very function of the political process, to influence officials in the 

exercise of their governmental authority.  Similarly, for Defendants “to object to Plaintiffs’ 

development” or “to use their political influence,” id., ¶ 60, does not in any way amount to an 

“unlawful objective.”  Plaintiffs state that Defendants did these things “improperly,” but this is a 

mere conclusion, divorced of any supporting allegations of fact.  The only factual support 

Plaintiffs even attempt to advance for their conspiracy claim is the assertion that the declarations 

Defendants obtained from other residents were false.  But this is untenable as a matter of law for 

the same reasons recited above.  In particular, the declarations were from other residents and do 

not constitute statements of fact by the Defendants.  Moreover, the declarations are consistent 

with this Court’s ruling in the Binion Litigation, and thus cannot be construed as deliberately 

false.  Plaintiffs have not articulated an “unlawful objective” that might support a claim 

conspiracy. 

Neither have Plaintiffs alleged any facts to support the element of damages resulting from 

the purported conspiracy.  They made a conclusory assertion that damages have occurred, 

Complaint, ¶ 61, but this is devoid of any factual allegations that conceivably might support a 

finding of actual damages. 

3. Intentional or Negligent Misrepresentation 

Finally, Plaintiffs’ Complaint does not allege any of the elements for a claim for 

intentional misrepresentation or negligent misrepresentation.  A misrepresentation claim in 

Nevada “is established by three factors: (1) a false representation that is made with either 

knowledge or belief that it is false or without a sufficient foundation, (2) an intent to induce 

another’s reliance, and (3) damages that result from this reliance.”  Nelson v. Heer, 123 Nev. 217, 

225-26, 163 P.3d 420, 426 (2007); see also Wild Game Ng, LLC v. IGT, 2015 WL 7575352, *1 

(Nev. Nov. 24, 2015) (“instead of deceitful intent, negligent misrepresentation arises when one 

fails to exercise reasonable care in ascertaining the truth”). 

None of those factors is adequately alleged here.  Plaintiffs assert that the facts in the 

declarations at issue are false, but again those are factual assertions by the declarants not by 
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Defendants, and they are entirely consistent with this Court’s ruling in the Binion Litigation.  

Nowhere do Plaintiffs allege that anyone has relied on these declarations.  Plaintiffs do assert in 

conclusory fashion that they suffered damages from the declarations, Complaint, ¶¶ 64, 68, but 

there are no factual allegations to support that conclusion.  Plaintiffs have not alleged facts to 

support these claims for relief.  

B. DEFENDANTS’ EFFORTS IN GATHERING INFORMATION FOR AN 
ANTICIPATED PROCEEDING ARE PRIVILEGED 

Even if Plaintiffs had adequately alleged facts to support their specific claims for relief, 

Defendants could not be liable to Plaintiffs for the solicitation of the Declarations, or for any 

statements contained in the Declarations because they are absolutely privileged, or at a minimum, 

subject to an applicable qualified privilege. 

1. Absolute Privilege 

Nevada recognizes "the long-standing common law rule that communications uttered or 

published in the course of judicial proceedings are absolutely privileged so long as they are in 

some way pertinent to the subject matter of the controversy."   Circus Circus Hotels, Inc. v. 

Witherspoon, 99 Nev. 56, 60, 657 P.2d 101 (1983).  This rule includes "statements made in the 

course of quasi-judicial proceedings …."  Knox v. Dick, 99 Nev. 514, 518, 665 P.2d 267 

(1983)(citation omitted); see also Circus Circus, 99 Nev. at 61 ("the absolute privilege attached to 

judicial proceedings has been extended to quasi-judicial proceedings before executive officers, 

boards, and commissions….")(citations omitted).    

Under the rule, statements in letters may be absolutely privileged (Richards v. Conklin, 94 

Nev. 84, 85, 575 P.2d 588, 589 (1978)), and a statement at issue does not even have to be made 

during any actual proceedings (see Fink v. Oshins, 118 Nev. 428, 433, 49 P.3d 640 (2002)("the 

privilege applies not only to communications made during actual judicial proceedings, but also to 

'communications preliminary to a proposed judicial proceeding.'")(footnote citation omitted)).  To 

the extent that any doubts regarding privilege exist, they should be resolved in favor of 

application.   See Clark County Sch. Dist. v. Virtual Educ. Software, Inc., 125 Nev. 374, 382, 213 

P.3d 496 (2009)(citation omitted)(noting that "because the scope of the absolute privilege is 

107



B
R

O
W

N
S

T
E

IN
 H

Y
A

T
T

 F
A

R
B

E
R

 S
C

H
R

E
C

K
,L

L
P

10
0 

N
or

th
 C

it
y 

P
ar

kw
ay

, 
S

ui
te

 1
60

0

L
as

 V
eg

as
, 

N
V

 8
91

06
-4

61
4

70
2.

38
2.

21
01

11

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

broad, a court determining whether the privilege applies should resolve any doubt in favor of a 

broad application.")(emphasis added).   

In State ex rel. Bd. of Parole Comm'rs v. Morrow, 127 Nev. 265, 273, 255 P.3d 224 

(2011), the Nevada Supreme Court discussed the judicial function test, which "is a means of 

determining whether an administrative proceeding is quasi-judicial by examining the hearing 

entity's function.[]" Id. at 273 (citation omitted)(emphasis added).   Then the Court discussed: 

If the hearing entity's function is judicial in nature, its acts qualify 
as quasi-judicial. [ ]  In determining whether  a hearing entity's 
function is judicial, other jurisdictions consider whether the hearing 
entity has authority to: '"(1) exercise judgment and discretion; (2) 
hear and determine or to ascertain facts and decide; (3) make 
binding orders and judgments; (4) affect the personal property 
rights of private persons; (5) examine witnesses and hearing the 
litigation of the issues on a hearing; and (6) enforce decisions or 
impose penalties.'" Craig v. Stafford Constr., Inc., 271 Conn. 78, 
856 A.2d 372 (Conn. 2004)(quoting Kelley v. Bonney, 221 Conn. 
549, 606 A.2d 693, 703 (Conn. 1992), and considering, also, 
whether a sound policy basis exists for protecting the hearing entity 
from suit). [ ]  These factors are not exclusive, and determining 
whether a proceeding is quasi-judicial is an imprecise exercise 
because many different types of entities perform judicial functions." 
[citation]   We have previously used the judicial function test in this 
state to determine whether entities act in a quasi-judicial manner 
when performing their administrative duties,[ ] and we now 
expressly adopt the judicial function test for doing so in the future.   

Id. at 273-74.   

In the instant case, any statements in the Declaration are subject to an absolute privilege 

because Plaintiffs had already initiated the application process for amendment of the General 

Plan, and the proceedings before the City Council relating to the application are quasi-judicial in 

nature.  See UDC 19.16.030.   The factors discussed in Morrow are instructive, and the procedure 

set forth in Unified Development Code 19.16.030 (addressing General Plan Amendment) satisfies 

the test set forth in Morrow, 127 Nev. at 273-74.   

First, in deciding land use matters the City Council exercises judgment and discretion, and 

hears and determines facts before rendering a decision.  See Stratosphere Gaming Corp. v. City of 

Las Vegas, 120 Nev. 523, 528 (2004)(determining that the process under the Las Vegas 

Municipal Code for City Council to approve plaintiff's proposed development of the property 

requires the City Council to "consider a number of factors and to exercise its discretion in 
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reaching a decision.").   Indeed, Section 19.16.030 expressly provides that a City Council 

decision is made after a hearing, and the City Council must consider "facts presented at the public 

hearing" before making a decision on the amendment.  See UDC 19.16.030(H)(1),(2).  In fact, 

there are a number of specific determinations that the City Council must make before approving a 

proposed General Plan Amendment.   UDC 19.16.030(I)(1)-(4).2

The City Council has the authority to "may make and adopt all ordinances, resolutions 

and orders… which are necessary for the municipal government, the management of the affairs 

of the City and the execution of all of the powers which are vested in the City."  Las Vegas City 

Charter § 2.090(1)(emphasis added).  In accordance, the General Plan Amendment process results 

in a binding written decision containing "reasons for the decision" that is provided to the 

"applicant, agent or both" and the notice is formally filed with the City Clerk.  UDC 

19.16.030(H)(3).  There is also no question that the decision by the City Council would affect the 

"personal property and rights of private persons."  Indeed, at a minimum, the dispute at issue 

implicates Plaintiffs' property rights in the Land.  Additionally, as a general matter the City 

Council has the power to examine and hear witnesses to assist the City Council in making its 

decisions.  In fact, the City Council has authority to "[o]rder the attendance of witnesses and the 

production of all documents which relate to any business before the City Council" and the "City 

Council … may apply to the clerk of the district court for a subpoena which commands the 

attendance of that person before the City Council."  Las Vegas City Charter § 2.080(1)(d), (2)(a).  

Finally, the City, including the City Council, has the ability to enforce decisions or impose 

penalties.3  Based on the foregoing, the proceedings of the City Council relating to Plaintiffs' 

2 The City Council must determine that "the density and intensity of the proposed General Plan 
Amendment is compatible with the existing adjacent land use designations", the "zoning 
designations allowed by the proposed amendment will be compatible with the existing adjacent 
land uses or zoning districts", "[t]here are adequate transportation, recreation, utility, and other 
facilities to accommodate the uses and densities permitted by the proposed General Plan 
designation" and "[t]he propose amendment conforms to other applicable adopted plans and 
policies."  UDC 19.16.030(I)(1)-(4).  
3For example, the Unified Development Code provides that "[e]nforcement of the provisions of 
this Title shall be pursued in order to provide for its effective administration, to ensure 
compliance with any condition of development approval, to promote the City's planning efforts, 
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pending application for amendment of the General Plan are quasi-judicial.   

The fact that the statements in the declarations were solicited or gathered prior to the 

public hearing of the City Council does not undermine any finding that the statements therein are 

absolutely privileged.  See Fink, 118 Nev. at 433 ("the privilege applies … to 'communications 

preliminary to a proposed judicial proceeding.'").  Here, the statements were collected by 

individuals with a significant interest in the outcome of the application for the purpose of 

providing input for consideration by the City Council in determining whether to approve 

Plaintiffs' application for amendment of the General Plan, so there is a direct relevance to 

Plaintiffs' pending application and the related City Council proceedings.  Indeed, the Declaration 

was specifically addressed to the "City of Las Vegas".  See Complaint, Ex. 1.   

2. Qualified Privilege 

Even if absolute privilege did not apply, Defendants cannot be liable to Plaintiffs because 

any statements in the declarations are also subject to a qualified or conditional privilege.  Under 

Nevada law, "[a] qualified or conditional privilege exists where a defamatory statement is made 

in good faith on any subject matter in which the person communicating has an interest, or in 

reference to which he has a right or duty, if it is made to a person with a corresponding interest or 

duty."  Circus Circus, 99 Nev. at 62 (citations omitted).  Where any such privilege applies, 

alleged defamatory statements "are not actionable unless the privilege is abused by publishing the 

statements with malice."  Bank of America Nevada v. Bordeau, 115 Nev. 263, 267, 982 P.2d 474 

(1999) (citations omitted).  "[P]laintiff must prove by a preponderance of the evidence that the 

defendant abused the privilege by publishing the defamatory communication with actual malice. [ 

] Actual malice is a stringent standard that is proven by demonstrating that "a statement is 

published with knowledge that it was false or with reckless disregard for its veracity."  Pope v. 

Motel 6, 121 Nev. 307, 317, 114 P.3d 277 (2005).   

and to protect the public health, safety and general welfare" and that the "provisions of this Title, 
and any conditions of development approval which have been imposed thereunder, may be 
enforced by the Director; the Las Vegas Metropolitan Police Department; and any other City of 
Las Vegas officer and employee designated to do so."  UDC 19.00.090(A)(1), (2).   
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Here, the declarations were exchanged between property owners who had an "interest" in 

the outcome of Plaintiffs' application for amendment of the General Plan.  As alleged, Defendants 

(in truth, only two of them) participated in the distribution of declarations to be provided to 

residents of Queensridge.  Complaint, Ex. 1.   The declarations are consistent with the 

conclusions of Judge Crockett, in which he determined that residents purchased property in the 

community in reliance on the Master Development Plan.   Thus, to the extent that there were any 

statements by Defendants in the Declaration, they are subject to a conditional or qualified 

privilege as well. 

IV. CONCLUSION 

Because Plaintiffs do not adequately state a claim and because Defendants acts were 

privileged, as a matter of law, Defendants respectfully request that the Court dismiss Plaintiffs' 

claims, with prejudice. 

DATED this 13th day of April, 2018. 

BROWNSTEIN HYATT FARBER SCHRECK, LLP

By  /s/ Mitchell J. Langberg________________ 
MITCHELL J. LANGBERG, ESQ. Bar No. 10118 
mlangberg@bhfs.com
100 North City Parkway, Suite 1600 
Las Vegas, NV 89106 
Telephone:  702.382.2101 
Facsimile:   702.382.8135 

Attorneys For Defendants Daniel Omerza, Darren Bresee,
and Steve Caria 
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of Brownstein Hyatt Farber Schreck, LLP, 

and pursuant to NRCP 5(b), EDCR 8.05, Administrative Order 14-2, and NEFCR 9, I caused a 

true and correct copy of the foregoing DEFENDANTS’ MOTION TO DISMISS PURSUANT 

TO NRCP 12(b)(5) be submitted electronically for filing and/or service with the Eighth Judicial 

District Court via the Court's Electronic Filing System on the 13th day of April, 2018, to the 

following: 

James J. Jimmerson, Esq. 
The Jimmerson Law Firm, P.C. 
415 South Sixth Street, Suite 100 
Las Vegas, Nevada 89101 
Email: ks@jimmersonlawfirm.com

Attorneys for Plaintiffs
FORE STARS, LTD., 180 LAND CO., LLC;  

            and  SEVENTY ACRES, LLC 

/s/ DeEtra Crudup
an employee of Brownstein Hyatt Farber Schreck, LLP 
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RFJN
Mitchell J. Langberg, Esq., Bar No. 10118 
mlangberg@bhfs.com 
BROWNSTEIN HYATT FARBER & SCHRECK LLP  
100 North City Parkway, Suite 1600 
Las Vegas, Nevada  89106 
Telephone:  702.382.2101 
Facsimile:  702.382.8135 

Attorneys For Defendants 
DANIEL OMERZA, DARREN BRESEE,  
and STEVE CARIA 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

FORE STARS, LTD., a Nevada Limited 
Liability Company; 180 LAND CO., LLC, 
a Nevada Limited Liability Company; 
SEVENTY ACRES, LLC, a Nevada 
Limited Liability Company, 

Plaintiffs, 

v. 

DANIEL OMERZA, DARREN BRESEE, 
STEVE CARIA, and DOES 1 THROUGH 
1000, 

Defendants. 

CASE NO.  A-18-771224-C 

DEFENDANTS’ REQUEST FOR 
JUDICIAL NOTICE IN SUPPORT OF (1) 
DEFENDANTS' SPECIAL MOTION TO 
DISMISS (ANTI-SLAPP MOTION) 
PLAINTIFFS’ COMPLAINT PURSUANT 
TO NRS §41.635 ET. SEQ. AND (2) 
DEFENDANTS' MOTION TO DISMISS 
PURSUANT TO NRCP 12(b)(5) 

Pursuant to Nevada Revised Statutes Section 47.130 and 47.150, Defendants Daniel 

Omerza, Darren Bresee, and Steve Caria, hereby  request that this Court take judicial notice of the 

following documents in support of their Special Motion to Dismiss (Anti-Slapp Motion) 

Plaintiffs' Complaint Pursuant to NRS § 41.635, et seq. and Motion to Dismiss Pursuant to NRCP 

12(b)(5).    

(1):  The Reporter' Transcript of Proceedings  dated January 11, 2018, in the matter Jack 

Binion v. Las Vegas City of, et al., No. A-17-752344-J, Eighth Judicial District Court, Clark 

County, Nevada, attached hereto as Exhibit A; and 

Case Number: A-18-771224-C

Electronically Filed
4/13/2018 5:18 PM
Steven D. Grierson
CLERK OF THE COURT
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(2) City of Las Vegas, "Agenda Summary Page – Planning" regarding City Council 

Meeting of February 21, 2018 (Agenda Item No. 122), publicly available at 

http://www5.lasvegasnevada.gov/sirepub/view.aspx?cabinet=published_meetings&fileid=151114

13, attached hereto as Exhibit B. 

Judicial notice of the foregoing is warranted.  See NRS 47.130(2)(b)(providing that a fact 

that is "[c]apable of accurate and ready determination by resort to resources whose accuracy 

cannot reasonably be questioned" is judicially noticeable); see also Breliant v. Preferred Equities 

Corp., 109 Nev. 842, 847, 858 P.2d 1258, 1261 (1993)(court may consider matters of public 

record in ruling on a motion to dismiss)(citations omitted).    

DATED this 13th day of April, 2018. 

BROWNSTEIN HYATT FARBER SCHRECK, LLP 

BY: /s/ Mitchell J. Langberg
MITCHELL J. LANGBERG, ESQ., Bar No. 10118 
mlangberg@bhfs.comLAURA B. LANGBERG, ESQ.,  
BROWNSTEIN HYATT FARBER SCHRECK, LLP 
100 North City Parkway, Suite 1600 
Las Vegas, NV  89106-4614 
Telephone:  702.382.2101 
Facsimile:   702.382.8135 

   Counsel for Defendants 
   DANIEL OMERZA, DARREN BRESEE, and 
   STEVE CARIA
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of Brownstein Hyatt Farber Schreck, LLP, 

and pursuant to NRCP 5(b), EDCR 8.05, Administrative Order 14-2, and NEFCR 9, I caused a 

true and correct copy of the foregoing DEFENDANTS’ REQUEST FOR JUDICIAL NOTICE 

IN SUPPORT OF (1) DEFENDANTS' SPECIAL MOTION TO DISMISS (ANTI-SLAPP 

MOTION) PLAINTIFFS’ COMPLAINT PURSUANT TO NRS §41.635 ET. SEQ. AND (2) 

DEFENDANTS' MOTION TO DISMISS PURSUANT TO NRCP 12(b)(5) be submitted 

electronically for filing and/or service with the Eighth Judicial District Court via the Court's 

Electronic Filing System on the 13th day of April, 2018, to the following: 

James J. Jimmerson, Esq. 
The Jimmerson Law Firm, P.C. 
415 South Sixth Street, Suite 100 
Las Vegas, Nevada 89101 
Email: ks@jimmersonlawfirm.com

Attorneys for Plaintiffs

/s/ DeEtra Crudup
an employee of Brownstein Hyatt Farber Schreck, LLP 
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IN THE EIGHTH JUDICIAL DISTRICT COURT 
CLARK COUNTY, NEVADA 

JACK BINION, 

Plaintiff, 

vs. Case No.A-17-752344-J 
Dept. No. 24 

LAS VEGAS CITY OF, ET AL,) 
) 

Defendants. ) 

HEARING 

Before the Honorable Jim Crockett 

Thursday, January 11, 2018, 9:00 a.m. 

Reporter's Transcript of Proceedings 

REPORTED BY: 

BILL NELSON, RMR, CCR #191 
CERTIFIED COURT REPORTER 

BILL NELSON & ASSOCIATES 
Certified Court Reporters 

702.360.4677 
Fax 702.360.2844 
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APPEARANCES: 

For the Plaintiff: 

For the Defendants: 

Todd Bice, Esq. 
Dustun Holmes, Esq. 

Christopher Kaempfer, Esq. 
James Smyth, Esq. 
Stephanie Allen, Esq. 
Philip Byrnes, Esq. 
Todd Davis, Esq. 

BILL NELSON & ASSOCIATES 
Certified Court Reporters 

702.360.4677 
Fax 702.360.2844 
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Las Vegas, Nevada, Thursday, January 11, 2018 

City Of. 

reported. 

Plaintiff. 

Las Vegas. 

THE COURT: 

* * * 

Jack Binion versus Las Vegas 

Please tell me that somebody ask this be 

THE COURT REPORTER: 

MR. BICE: 

Honor, Plaintiffs will. 

the Plaintiff. 

MR. HOLMES: 

MR. KAEMPFER: 

MR. BYRNES: 

THE COURT: 

Have a seat. 

MR. KAEMPFER: 

* * 

No, Judge. 

We'll make that request, Your 

Todd Bice and Dustun Holmes on behalf of 

Dustun Holmes on behalf of 

K-a-e-m-p-f-e-r, my father was a Court Reporter, on 

behalf of Defendant Seventy Acres, together with 

James Smyth from our firm and Stephanie Allen. 

And we have in-house counsel Todd Davis on 

behalf of Seventy Acres. 

Chris Kaempfer, 

Phil Byrnes for the City Of 

All right. 

Your Honor, if I could, also 

Yohan Lowie and Vickie DeHart are the ownership on 
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behalf of Seventy Acres are here in court. 

THE COURT: 

MR. KAEMPFER: 

THE COURT: 

So I have read and reread these briefs 

several times now. 

Mr. Lowie and who? 

Vickie DeHart. 

Okay. 

I've read them a minimum of two 

times, and in some cases three times. 

The matter has been very competently and 

comprehensively briefed by counsel for the 

Petitioners, for Seventy Acres, and for the City of 

Las Vegas, and I appreciate that. 

I want to tell you what my inclination is, 

and I will then reference some of the things from the 

briefs that I think would help to explain what my 

inclination is and why, and then I will invite 

counsel to make any addition oral argument they wish 

to make that isn't a reiteration of what is in your 

briefs. 

Please be comfortable knowing that I have 

read your briefs. They are heavily highlighted and 

annotated, and I have referred to the exhibits you 

have directed me to. I realize not all 23,000 pages 

were included, but I appreciate that too, there's no 

need to include things that don't specifically 

support and oppose a point. 
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So I've looked at the -- although I didn't 

have the original unabridged set of City's exhibits 

first presented in the black binder, then I got the 

other set in the white binder, and I've had a chance 

to review records, and I'll call it testimony, even 

though it's unsworn, of people who spoke at the 

various hearings. 

I find the Petitioners' arguments 

persuasive. 

I think that the city failed to follow 

LVMC, Las Vegas Municipal Court, Rule 19.040, and 

staff recommendations that a major modification 

needed to be approved in order for the application to 

be approved. I realize that there were 23,000 pages 

of information, but the city and Seventy Acres repeat 

this many times, but the mere volume or number of 

pages is really not something that necessarily 

carries the day. 

The question is, what do they say? 

There is For the Court Reporter's 

benefit I'll say, there is reference to Peccole Ranch 

Master Plan and Peccole's P-e-c-c-o-1-e, and there's 

a reference to Peccole Ranch Master Plan number II, 

Roman numeral two. 

Historically this is a project that had -- 
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there was a phase 1 of Peccale Ranch, and Badlands, 

which was a golf course in phase 2 of Peccale Ranch. 

Both golf courses were designed to be in a major 

flood zone and were designated as flood drainage and 

open space. 

At the time that was done 25 years ago or 

more the city mandated these designations to address 

the natural flood problem and the open space 

necessary for master plan development. 

Phase 2 of the Peccale Ranch Master Plan 

was approved on April 4th, 1990. That specifically 

defined the Badlands 18-hole golf course as flood 

drainage, in addition to satisfying the the required 

open space necessitated by the city for master 

planned development. 

Keep in mind that I've lived here since 

1952, 1-9-5-2, so I am familiar with how things 

looked before master planning became the way things 

are done here in the Vegas Valley. 

The phase 2 golf course open space 

designation was for 211.6 acres. 

The William Peccole family knew that 

residential development would not be feasible in the 

flood zone, but as a golf course. It could also be 

used to enhance the value of the surrounding 
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residential lots. 

The staff, when it finally came down to the 

application for the subject 17.49 acres, the staff 

repeatedly explained that this had to be a major 

modification had to be made to the master plan in 

order to approve the application. 

The staff said, the site is part of the 

1569 acre Peccale Ranch Master Plan. 

staff speaking. 

Pursuant to title 19.10.040, a request has 

been submitted for a modification to the 1990 Peccale 

Ranch Master Plan. 

This is the 

So the applicant new that they needed to 

apply for that, and staff said it was necessary. 

In terms of the record I'm referring to, 

I'm referring to pages 1 through 27 -- pages 2425, 

through 2428, pages 6480 to 6490, and pages 17,362 to 

17,377. 

The next thing staff said is, the site, and 

this is in quotes, the site is part of the Peccale 

Ranch Master Plan. The appropriate avenue for 

considering any amendment to the Peccale Ranch Master 

Plan is through the major modification process as 

outlined in title 19.10.040, close quotes. 

Quoting again, the staff says, the current 
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