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does that sound about right?

A Yes.

Q About two weeks after that 5/27 visit?

A Yes.

Q So you recall seeing him on that day?

A Yes.

Q What was his demeanor like that day? Was he normal playful Brodie?”
A Yes.

Q Did you see him interact with mom on that day?

A Yes.

Q Did he ever indicate or show signs that he was injured severely In any

way?

A Not that | can remember.

Q Do you remember anyone mentioning to you anything about a red
Power Wheels or him falling off his bike?

A It sounds familiar, but | can't specify what day that was.

Q Okay. Do you recall a small bruise to Brodie's cheek on that visit you
saw him?

A Kind of | seen some redness, but | couldn't tell you if it was from the
pinkeye or from a bruise.

Q Okay. And on those two days, May 27th, 2011 and June 10th of 2011,
at any point did he do anything out of the ordinary or exhibit any signs that he was
injured severely?

A Not that | can remember.

MR. GIORDANI: Pass the witnhess.
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THE COURT: Cross?

MS. VON MAGDENKOQO: Pass the withess. We don't have any questions.

THE COURT: Allright. Is she free to go?

MS. VON MAGDENKO: Yes.

MR. GIORDANI: Yes, Judge.

THE COURT: Allright. Thank you, ma'am.

MR. GIORDANI: State would call Sandra Pacheco at this time.

[Pause]

THE MARSHAL: Please remain standing. Raise your right hand, be sworn in

by our clerk.
SANDRA PACHECO
[having been called as a withess and being first duly sworn, testified as follows:]

THE CLERK: Please be seated. State and spell your first and last name for
the record.

THE WITNESS: My name is Sandra Pacheco, $-a-n-d-r-a P-a-c-h-e-c-o.

THE COURT: Whenever you're ready.

MR. GIORDANI: Thanks, Judge.

DIRECT EXAMINATION OF SANDRA PACHECO

BY MR. GIORDANI:

Q Ma'am, what do you do for a living?

| work at ABC Pediatrics as a medical assistant.
How long have you been working at ABC Pediatrics?

A

Q

A About seven and a half years.

Q What are your responsibilities as a medical assistant?
A

| call the patients from the waiting room to the back to get their weight,

-160-
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a temperature, put them in a room and ask a chief complain (sic).

Q Do you recall a patient by the name of Brodie Aschenbrenner?

A Yes.
Q And is -- State's Exhibit 3. Is that Brodie?
A Yes.

Q On May 27th, towards the end of May of 2011, did you see Brodie and
his mom in your office”?

A | -- | can't recall the date exactly, but | do remember seeing him coming

Q And did you see him also again in June -- June 10th approximately of
20117

A Yeah, he - he would always come in with this mom so | -- whenever he
would go to the office, | see him with his mom.

Q Okay. Let me ask you this way. Did there come a time when you
became aware that Brodie had passed away?

A | don't know exactly the date, but it was on the morning when the
coroner's office had called to request the --

MR. ALTIG: Going to object; hearsay.

A -- the official medical records.

MR. GIORDANI: It's not for the truth, Judge.

THE COURT: ['ll allow it for that purpose.

THE WITNESS: That was the -- whenever | became aware that he had
passed away whenever the coroner's office had called and requested for the -- the
official medical records. | -- that's how | found out about it.

BY MR. GIORDANI:
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Q Okay. And is it fair to say that you had seen Brodie in a relatively short
time period before you found out that he had passed away?
A Yes, | -- | don't recall exactly the time, but | could tell you that it was

maybe within a couple days, a week.

Q | understand.
A It was a very short amount of time, yes.
Q | don't expect you to remember the exact date. On the last time you

saw Brodie, how did he appear to you?

A Like a normal kid. | mean he -- | do recall the last time that he came in
was for because he had an ear -- an eye infection.

Q Okay.

A | took him from the waiting room to the back office, took his weight, his
temperature, | -- it was obvious -- you know, his eyes were, you know, goopy stuff
coming out of it, nothing really different than normal and that's -- that's -- that was
pretty much all, you know, just that was the reason why he was in there and -- and
that -- that was actually like the only thing that | recall from the visit that he had the
pinkeye and then that's about it.

Q Okay. On that day, did you see any bruises to his face or head that
stand out to you in any way?

A Not at all.

Q Did you observe any other injuries to his body in any location that
caused you concern in any way?

MR. ALTIG: Going to object; lack of foundation.

MR. GIORDANI: She saw him in the exam room, she took his temperature --

THE COURT: Well, why don't you lay a little bit more foundation for what she
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was able to observe?
BY MR. GIORDANI:

Q You're not a doctor, right?

A Yeah, no, I'm not, I'm only a medical assistant, yes.

Q So you're not doing a full examination of Brodie; is that fair?

A Yes. When | saw him, he clothe -- a shirt, maybe some shorts. | don't
recall exactly what he was wearing, but from what | could see of his face and arms, |
don't -- | don't recall anything unusual.

Q Okay. Thank you very much.

MR. GIORDANI: [I'll pass the witness.

MS. VON MAGDENKOQO: We don't have any questions, Your Honor.

THE COURT: Allright. Thank you, ma‘am, for your time. You're free to go.

THE WITNESS: Thank you.

MR. GIORDANI: State will call Alayne Opie.

[Pause]

THE MARSHAL: If you can remain standing. Please raise your right hand

and be sworn in by our clerk.
ALAYNE OPIE
[having been called as a witness and being first duly sworn, testified as follows:]

THE CLERK: Please be seated. State and spell your first and last name for
the record.

THE WITNESS: Alayne Opie, A-l-a-y-n-¢e, last is O-p-i-e.

THE COURT: Whenever you're ready.

MR. GIORDANI: Thank you, Judge.

DIRECT EXAMINATION OF ALAYNE OPIE
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BY MR. GIORDANI:

9

PO P 0 P o0 0 PR 0 PP 0 P 0 P

Q

law school?

A

Q
A
Q

T

Ma'am, what's your relationship to Brodie Aschenbrenner?
Brodie was my nephew.

Who is Brodie's mom?

Arica Foster, my sister.

That's your sister by blood?

Yes.

What do you do for a living?

An attorney.

Where at?

Lewis Brisbois.

Here in Las Vegas?

Yes, here in Las Vegas.

Okay. When did you go to law school?

2009 until 2011.

And during that time were you living out of state?
Yes.

And was that in California?

San Diego, California.

Woere there times that you came back into town during time period of

Often. At least twice a month.
And were you around Brodie during those times?
Yes.

How frequently were you around Brodie while you were here in town?

-164-
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A Every time | came back to town, | made a point to see him at least for a
few hours if not during an afternoon when I'd babysit him.

Q Can you describe kind or the type of child Brodie was for the ladies and
gentlemen?

A Brodie was full of energy, he was rambunctious, he loved to play like a
puppy and jump off the back of couches. He was just two-and-a-half-year-old boy.
He just liked to play. He was always laughing.

Q And when you saw Brodie on those occasions, did there come times
when you saw minor injuries to his body?

A Toward the later part of his life, yes.

Q And were you around Brodie enough to know when something was

concerning and not concerning?

A Yes.

Q Do you know a person by the name of Michael Lee?
A Yes, | do.

Q Do you see that perscon here in court today?

A Yes, | do.

Q Can you please point to him and describe an article of clothing he's
wearing today??

A Gray suit on the left.

MR. GIORDANI: Record reflect identification, Judge.

THE COURT: It will.

MR. GIORDANI: Thank you.
BY MR. GIORDANI:

Q How do you know the defendant?
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Mike was dating my sister.

Which sister?

Arica.

You have more than one sister, correct?

| do have -- | have a ton of brothers and sisters.

o or oo O X

When did you come to know the defendant?

A Me personally | knew him probably when my sister started dating him. |
can't remember exactly what month they started dating, but | would say Brodie
passed June, so | probably met Mike sometime October hefore he passed, October
2010.

Q October 20107

A Yeah, sometime around that timeframe.

Q Okay. And was your interactions with the defendant kind of the same
as it was with Brodie where you would come into town and see them together?

A Maybe rephrase the question.

Q Did you see the defendant with Brodie during those times that you
would come into town and see Brodie?

A Yes. Briefly, but yes.

Q Okay. Can you estimate the number of times that you saw the
defendant with Brodie -- interact with Brodie whatsoever?

A Maybe four, five.

Okay.
He wasn't -- Mike wasn't around the times that | had Brodie.

Was there --

> 0 0O

More often than not he was not around.
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Q Okay. Now | want to move into June of 2011. Was there a particular
time that you saw the defendant with Brodie without Arica present?

A Yeah, the -- the first time that | can recall was a few weeks before
Brodie passed.

Q What was going on that day?

A | believe | -- | was watching Brodie because Arica was going to get her
hair done that day.

Q Okay.

A And I'd had him at Arica's and Mike's house all day long. It's just easier
when | watched him to have him in his own environment so that, you know, he had
his toys and things like that. Mike came home after work and he came through the
door. Brodie had | guess been eating cheese all day long and made a mess on the
counter which is unlike me to clean it up or it's not like me to not clean it up, but | left
a mess. And Mike wasn't happy about the mess and just got after Brodie a little bit.
Brodie kind of just shunned away and went into his room.

Q What do you mean by Mike getting after Brodie”? Can you describe that
a little further?

A He didn't yell at him, but just kind of scolding him. You know, why is
there a mess? It just struck me as a little odd because it's two and a half year old, of
course there's going to be a mess with a two and a half year old.

Q And what was Brodie's reaction? You said he shied away?

A He -- he shied away. He -- he went inta his room and played.

Q And that was when you, the defendant and Brodie were present
together alone, correct?

A Correct.
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Q And Arica was not present?

A Arica was not there.

Q All right. | want to move forward a little bit to June 12th of 2011. That's
a Sunday.

A Okay.

Q Familiar with that date?

A Yes.

Q Why are you familiar with that date? Did you see Brodie then?

A That's the last day that -- that's the last day that | had Brodie. That |
ever saw Brodie.

Q Where did you see Brodie that day?

A | had been in town from San Diego and | went to pick Brodie up with my
other niece, Lilian, from my mom's house that Sunday morning at about 10:30.

Q What did you do with the kids that day?

A That morning | took them to Coco's to eat and just to get them out of the
house for a little bit. He had eaten almost a stack of pancakes and drank all of his
syrup and | remember that distinctly because | thought he was like Alf, that
character on TV because he drank --

Q The Will Ferrell movie?

A Oh no, not Elf. Alf it was back in the -- | think the early '90s.

Q S0 that was early morning or just before noon on Sunday, June 12th?

A Correct.

Q And I'm going to show you 77 if that helps, I'll put that up. We'll get into
that. So Brodie ate a whole stack of pancakes?

A Correct.
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Q And then he also drank his syrup?

A Yeah, he drank the syrup.

Q Did he appear in any way out of shape or odd to you or was he reacting
to things differently than he normally would? What was his demeanor?

A He was typical Brodie. | mean | showed up to my mom's house to pick
him up and his reaction was the same to me. As soon as auntie came in town, he
knew it was time to get his shoes and we were going to go -- go the park or go
wherever. He was happy and healthy. He was eating, he was fine. | mean there
was nothing out of the ordinary, other than he had a bruise on his -- his right cheek.

Q I'm going to show you --

MR. GIORDANI: May | approach, Judge?

THE COURT: You may.

BY MR. GIORDANI:

Q -- State's 79 -- State's Proposed 79. Do you recognize that photo?

A Yes.

Q What is it?

A This is the photo that | took of Brodie and Lily when we were at Coco's
that morning.

Q And that's the morning of Sunday, June 12th?

A Yes.

Q Fair and accurate depiction?

A Yes.

MR. GIORDANI: Maove for its admission, Judge.

THE COURT: Any objections?

MR. ALTIG: Your Honor, may | see the photograph, please?
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THE COURT: Okay.
MR. GIORDANI: May | publish it?
THE COURT: It's admitted and yes, you can publish it.

MR. GIORDANI: Thank you.
BY MR. GIORDANI:

Q
A
Q
A
Q
there?

A
Q

to circle that bruise for the ladies and gentlemen.

A
Q
A

Q

to you at that time?

A

Q
A

that's all | can see is -- so just the eyes and the -- the cheek.

T R T T T T e e ey

No objection.

[State's Exhibit 79 admitted]

Brodie on the right, Lily on the left?

Correct.

And you said that's around 11 a.m. on Sunday, June 12th?
Yes.

You mentioned a bruise to Brodie's face. Do you see it in that photo

Yes, | do.

And you have a screen up. You can actually touch that and I'd ask you

(Witness complies.)
So it's on his right cheek area?

Yes.

Did you see any other bruises to Brodie's face that you -- that stood out

Under his eyes were a little darker than normal.
Okay.

But at that time, what I'm looking at is -- | mean | -- he has clothes on so
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Q What did you do after you left Coco's?

A After we left, we went back to Arica and Mike's place and just spent the
afternoon there and --

Q Who was present there at Arica and Mike's?

A Myself, Brodie and Lilian.

Q So Arica and the defendant were not present?

A Correct.

Q Okay. What did you do there?

A Just played. We had lunch there. We watched TV. His favorite thing
was SpongeBob so watched several episodes of SpongeBob and Scooby Doo.

Q You mentioned lunch. Did you eat again after Coco's?

A Yeah. He ate -- he just ate everything under the sun. He had cheese.
He loved cheese; kid always loved cheese. | remember him going to the refrigerator
several times. | thought maybe it was a new game that he was playing that he'd just
figured out how to open the fridge by himself but -- he was constantly in the fridge.
Cheese crackers, pickles, cheese.

Q Okay. And was that throughout the day on Sunday, June 12th, after the
Coco's thing after --

A Correct.

Q Was his demeanor any different than before as playful and
rambunctious as he had been previously?

A No difference. Same Brodie.

Q And some point did you go over to your mom, Merridee’s house?

A | did.

Q Do you recall when that was?
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A Right around dinnertime we went back to my mom's.
Q And would dinnertime be five, six?
A Yeah, about five or six. | don't recall exactly what time, but sometime
around then.
Q And who was there when you arrived?
A | remember my mom. My dad might have been, but my dad -- if | recall
right, he was studying at the time so he spent a lot of time in his computer room.
Q Okay.
But | remember my mom.
At some point did someone mention some tubby time?
Yes.
And what is tubby time?
| give the kids a bath.
And did you actually give Brodie a bath on that day?
Yes, | did.
With who? Was someone else with you?
With my mom, Merndee Moshier.
Did you also bathe Lily?
Yeah. They -- they took a bath together. They played in the bath.
Did you see Brodie naked from head to toe?

| did.

NI Y S Y- B O I S Y

Q And did you see any injuries on Brodie that caused you any concemn
whatsoever?
A None at all.

Q Who washed Brodie's hair?
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| did.

Did you rub his head, touch his head, palpate his head?

| did.

Did he show any signs of pain at all?

No pain.

Was he having a good time in tubby time?

Yeah.

At some point did Arica come over to Merridee's house that night?

Yes -- yeah, she did.

SEEP SISV A T

Did she take Brodie and go home?
A She did. She took Brodie after we sat in my mom's room for a little bit
and talked and Arica left with Brodie that night.
Q And did you talk with Arica yourself?
A | did.
Q And was Merridee also present?
A Yeah, she was.
Q What was the topic of discussion?
A How her and Mike's relationship wasn't going very well --
MR. ALTIG: And I'm going to object at this point, Your Honor, on hearsay --
MR. GIORDANI: And I'm not asking for the actual statement of Arica. All I'm
asking foris the topic of conversation.
THE COURT: That's fine.
BY MR. GIORDANI:
Q What was the --
THE COURT: Overruled.
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MR. GIORDANI. Thank you, Judge.
BY MR. GIORDANI:

Q What was the topic of conversation?

A The status of Mike and Arica's relationship.

Q When was the last time you saw Brodie that evening, if you could
estimate?

A About eight -- | don't -- | don't recall exactly what time but --

Q When he left, did he have any injuries on his body that caused you
concern at all?

A None.

Q During the time you spent with him on that Sunday, did you ever see

any indication that he was vomitus?

A No.

Q Or have diarrhea?

A No.

Q Any signs of abdominal pain whatsoever?
A Not at all.

Q Want to move to June 15th, that Wednesday, 2011. Where were you at
the time on that day?

A When | got the call that Brodie had passed, | was at school in the
basement studying.

Q And is that at law school out of state?

A Correct.

Q Did you come back to Vegas immediately?

A | flew the next flight. | took the next flight to Vegas.
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Q Okay. At some point did you arrive to Arica's home?

A | went to my mom's. Everyone was at my mom’s.

Q And who's everyone? Who was present?

A My sister, Arica, my mom, Amanda, my other sister, my dad, and Mike.

Q And later on a couple days later, did you end up speaking with
detectives about the case?

A | did.

Q And did you give a written -- I'm sorry, voluntary recorded statement
with police?

A | did.

MR. GIORDANI: Pass the witness, Judge.

THE COURT: Cross?

MR. ALTIG: Thank you.

CROSS-EXAMINATION

BY MR. ALTIG:

Q Good afternoon.

A Good afternoon.

Q Is it Opie? Is that how you pronounce your name -- last name?

A Yes.

Q Okay. You talked about this incident with the cheese. When exactly --
what day was that?

A Are you refernng to when the cheese was on the table?

Q The only time you talked about the cheese.

A | want to say two or three weeks before my nephew passed away.

Q Okay. And in that incident you said that Mike came home and there
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was a mess with cheese that Brodie had left on the table or counter, right?

A

o r O X 0 r O Lo P O > 0O

room?

>0 o0 PO P oo P

Yes.

And then you said Mike became upset and he scolded Brodie?
Correct.

And Brodie went and -- turned and went to his room, right?
Correct.

Did Mike ever hit Brodie?

No.

Okay. Did Mike --

Not to my knowledge.

Did Mike punish Brodie in any way?

| mean he scolded him. | would consider that --

Did he punish him?

| would consider that punishment.

Okay. Did Brodie go to his room because Mike told him to go to his

| don't recall.

Did he go and sit Bredie in the corner of the house somewhere?
| don't think so.

Did he yell at Brodie?

No. As | testified, he did not yell at him.

Okay. Did he discipline Brodie in any way?

If scolding is -- or if scolding is disciplining, then yes.

Okay. Do you recall talking to the police on June 23rd of 20117
Yes, | did.
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Q Okay. And do you recall the officer speaking to you about whether or
not Mike ever disciplined Brodie?

A Yes, | do.

Q Okay, and do you recall telling the police officers at that time -- when
they asked you did Mike ever discipline Brodie at all for anything, you said no. Do

you recall that?

A Yes, | believe | did say -- say that.
Q Do you believe or do you recall as truth?
A If you can refresh my recollection, | -
Q Would you like to have your memory refreshed?
A Please.
[Colloquy between counsel]
MR. ALTIG: May | approach, Your Honor?
THE COURT: You may.
MR. ALTIG: Thank you.
BY MR. ALTIG:
Q This is your statement. I'm showing your statement recorded by the

police. Here you go right here.
Okay.

A Correct

Q Does that refresh your recollection as to what you said to the police that
day on June 23rd, 20117

A Yes.

Q What did you tell the police on June 23rd of 20117

A When | was asked about disciplining Brodie, they wanted to know if I'd
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ever seen Mike discipline him and | said Arica would be the one to discipline him by

way of putting him in the cormer.

Q Hold on a second. | just showed you where they said -- let's try this
again.

MR. ALTIG: Judge, may | approach?

THE COURT: Yes.

MR. ALTIG: Thank you.
BY MR. ALTIG:

Q I'm showing you your recorded statement.

A Yes.

Q Showing you right here. Now the police say okay, as far as discipline,

did you ever see Michael discipline Brodie at all for anything, and your answer was
no. Do you see that?

A Yes.

Q Okay, so you -- on that day on June 23rd, 2011, when the police asked
you If you had disciplined Brodie -- if you ever saw Michael discipline Brodie for
anything at all, you said no, correct?

A At that time.

Q Okay.

A Yes, | had said that.

Q Thank you. Now, after the cheese incident when you said Michael
scolded Brodie, how long before you left the house? Or the apartment, I'm sorry.

A | left fairly quickly. | felt awkward hanging out with Mike.

Q Because you guys never talked, right?

A We just don't have anything in common and | just -- | don't know him.
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Q Okay. You didn't feel awkward because you were afraid that Mike was
going to hurt Brodie, right?

A No. That is correct.

Q Okay. You didn't feel awkward because you thought Mike was going to
beat Brodie, right?

A That's correct

Q Okay, you felt awkward because you didn't really know Mike all that well
and you guys had nothing in common, right?

A Correct.

Q Okay. And then how was Mike and Brodie's relationship?

A When?

Q Whenever you witnessed it, how was it?

A | didn't -- like | said earlier, | didn't really see them together that often so
| couldn't -- | can't say --

Q When you did see them together, how was their relationship?

A | mean, Mike was fairly standoffish.

Q Did you ever notice and ever state that their relationship it was pretty

normal?
A Yes, | do recall saying that.
Q To the police?
A Yes.
Q On June 23rd?
A Yes.
Q That Mike and Brodie's relationship was normal?
A Correct.
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Q Okay. And did you tell the police also that Brodie wasn't scared when
Michael came?

A I'm sure | did say that.

Q Okay. And did you also say that you would not have sent Brodie off
with Michael if you thought that Brodie was scared?

A | never personally witnessed Brodie scared --

Q I'm not asking you what you witnessed. I'm asking did you state that
you wouldn't personally send Brodie off with Michael if Brodie was scared?

A Yes.

Q Okay, that's what you told the police on June 23rd?

A Yes.

Q Did you -- were you asked by the police as to whether or not you found
anything alarming about Michael and Brodie's relationship or the way Michael
treated Brodie?

A | don't recall.

Q Okay. Do you recall telling the police you found nothing alarming about
their relationship?

A | don't recall.

Q Okay. Do you --

MR. ALTIG: Court's indulgence one moment, please.

BY MR. ALTIG:

Q Would it refresh your recollection if | showed you your statement?

A Sure.

THE COURT: And yes, you can approach?

MR. ALTIG: Excuse me? |I'm sorry, Your Honor?
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THE COURT: You can approach.

MR. ALTIG: Thank you.
BY MR. ALTIG:

Q Circled area there.

Do you recall on June 23rd, 2011 telling the police that there was

nothing alarming to us about that relationship?

A Correct.

Q And by us, who were you referring?

A | don't know. Your -- | mean | was in shock at that time. | don't know
who | was referring to.

Q Okay. You said there was nothing out of the ordinary? Right?
Correct.
You never saw Michael hit Brodie™?
No.
Ever?
Never.
Okay. And you never saw Michael discipline Brodie, ever?
Ever.

Correct?

>0 P 0 P O X O P

Correct.

Q Okay. In fact, you would not have let Brodie go with Michael if you felt
he was going to hit him or do anything like that to him, nght?

A Of course | never would have let my nephew go with someone who |
thought would hit him.

Q Okay. Or you had witnessed that done something like that, right?
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A | never would have left my nephew with someone | thought was going
to hurt him --

Q Okay.

A -- ever.

Q Thank you.

MR. ALTIG: No further questions, Your Honor.

THE COURT: Redirect?

MR. GIORDANI: No, Judge.

THE COURT: All right, ma'am, thank you for your time. You're free to go.

THE WITNESS: Thank you.

MR. GIORDANI: We have no further witnesses to call today, Judge.

THE COURT: Are we finished for the day?

MR. GIORDANI: Looks like it.

THE COURT: All right. Ladies and gentlemen, we'll see you back tomorrow
at 9:30 in the moring. You are admonished not to converse amongst yourselves or
with anyone on any subject connected with the trial, do not read, watch or listen any
report of or commentary on the trial, and do not form or express an opinion on this
trial. See you tomorrow.

[Jury out at 3:17 p.m_]
[Colloquy between the Court and the clerk]

THE COURT: Allright. Okay, the jury's out of the room. |s there anything we
need to address --

MR. ALTIG: One.

THE COURT: -- before we go off the record?

MR. ALTIG: One thing, Your Honor. There was --
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THE COURT: Yeah.

MR. ALTIG: -- brought to my attention that one of our witnesses will not be
here till | think Thursday afternoon?

MS. VON MAGDENKOQO: It's the pathologist.

MR. ALTIG: | do have a prearranged -- I'm supposed to be giving a talk to
250 children at the YMCA on Friday afternoon at 3 p.m. Not this Friday but the
following. | don't know if the trial will go into Friday, but if it does, | would appreciate
if we could leave at three. [f we can't, | can try to find someone else --

THE COURT: Absolutely, I'll let you go to that and | --

MR. ALTIG: Okay.

THE COURT: -- can't imagine that we'd be still taking testimony on Friday.

MR. ALTIG: QOkay.

MS. VON MAGDENKO: No --

MR. ALTIG: |just wanted to make sure.

THE COURT: Because the pathologist would probably be the only person
and what time do we start next Thursday?

THE CLERK: 9:30, Your Honor.

THE COURT: 9:30.

MS. VON MAGDENKQO: He can only be here in the afternoon. He's flying in
Thursday morming.

THE COURT: Okay, then --

MR. STANTON: Your Honor, may | inquire about that?

THE COURT: Yeah.

MR. STANTON: Can we find out from defense counsel about what efforts we

can -- she can make to determine whether or not there's any ability to get him here
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sooner?
MS. VON MAGDENKQO: It's his trial calendar. He testifies a lot. He -- s0 --
THE COURT: Is he in trial till next Thursday?
MS. VON MAGDENKQO: He has two different trial -- well, including this trial,

next week he'll have three different trials he's testifying in, in three different states.

THE COURT: Okay, well just will you touch base with him to see if something
changes”

MS. VON MAGDENKQ: | will. Twill. I --

THE COURT: Because -- okay, so if we call him Thursday afternoon --

MS. VON MAGDENKQO: He'll be the --

THE COURT: -- we're probably going to be dark a few days and then we

won't be able to do closings until -- are we doing Friday morning? Yeah, because |
took that case off.

THE CLERK: Yes, Your Honor, we'll go Friday --

THE COURT: So we would do closings Friday morning | guess.

MS. VON MAGDENKOQO: Yeah.

THE COURT: I don't know how else we can calendar it. And then we'll send
it out to the jury hopefully by Friday midday.

Okay. So is there anything else we need to address?

MR. STANTON: The only thing | was going to suggest, Your Honor, is I'm
going to be prepared tomorrow to submit to you our proposed jury instructions both
clean and with cites to the Court. I'm hopeful that we can get defense counsel's at
that time as well. And then based upon what | just heard, we're certainly not in a
rush to settling, but | think it would probably be better to settle them sooner than
later.
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THE COURT: | would agree. It sounds like next week we're going to have
plenty of time during the middle of the week.

MR. STANTON: Think so.

THE COURT: Okay, and you want to just go ahead and admonish the
defendant tomorrow on his right to testify or not to testify?

MR. ALTIG: We can, Your Honor.

THE COURT: You -- okay. So let's make a note we'll do it tomorrow after the
State finishes. Okay. Anything else?

MR. STANTON: And at that time, Your Honor, before we canvas him, I'd like
to, you know, talk to the Court before we -- | do it. Obviously it's going to be outside
the jury's presence, but there's be a matter I'd like to bring up to the Court.

THE COURT: Can we address it now?

MR. STANTON: Not right now, Your Honor. I'd prefer to address it tomorrow
if possible. Can we approach?

THE COURT: Well the only reason | ask is | don't want to keep the jury
waiting for a long time in the morning.

MR. STANTON: Oh no, this won't be any time while the jury's waiting. It's
only when the jury's done and -- do you anticipate canvasing the defendant after the
close of the evidence tomorrow?

THE COURT: Probably, because you have one witness left, but they'll go into
their case in chief Monday.

MR. STANTON: Correct.

[Colloquy between counsel]
MR. STANTON: Yeah, it could be done when we're finished with court

tomorrow.
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THE COURT: The out of the presence?

MR. STANTON: Yes.

THE COURT: Okay, that's fine and then we'll admonish the defendant
somewhere tomorrow, probably around the same time.

MR. STANTON: Thank you, Your Honor.

MR. ALTIG: Thank you.

THE COURT: That's fine. Okay.

MR. GIORDANI: Thank you.

THE COURT: Then we'll see you tomorrow.

MR. GIORDANI: All right.

[Proceedings concluded at 3:21 p.m.]

ATTEST: | hereby certify that | have truly and correctly transcribed the audio/visual

proceedings in the above-entitled case to the best of my ability.

Tracy A. Gegenheimer, CER-282, CET-282
Court Recorder/Transcriber
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Friday, August 8, 2014 at 9:39 a.m.

[Outside the presence of the jury]

THE COURT: Hi.

MS. VON MAGDENKO: Good morning, Your Honor.

THE MARSHAL: Come to order and be seated (indiscernible) --

THE COURT: Okay. Is there anything we need to address before we bring
the jury in?

MR. STANTON: Just one matter, briefly, Your Honor on behalf of the State.
With the assistance of your bailiff, | don't know if you've -- I'm pretty sure you've
encountered this before. | couldn't remember the statute but the next two witnesses
are Danny Fico and Jennifer Lee and | think you -- Court knows the relationship to
the defendant. We would ask permission of the Court to examine both of those
witnesses pursuant to 50.115 Subsection (4) as an adverse party.

THE COURT: You know what, let me look at that statute.

MR. STANTON: It's right behind -- or to your far right, Judge.

THE COURT: Oh, thanks. You know, the reason is, Is there's always a
question whether they have to actually be demonstrated to be hostile before they
can be led.

MR. STANTON: Yeah. And | would submit that the statute and the case law
indicates that the only thing you have to show both in civil and criminal cases is that
the party Is adverse to the position of the State, not that they develop some sort of
adverse position during examination.

MR. ALTIG: And I'd like to review the statute as well. |'ll see if | can't pull it up

on my phone.
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THE COURT: You can look at my book soon as | look at it.
MR. ALTIG: Okay. Thank you.

THE COURT: That's fine. Okay. Yeah. Our statute doesn't seem to require

that a showing first be made.

MR. STANTON: And, Judge, | would add one other thing for the record. As
this Court has previously admonished these witnesses, there is subject matter that
Is third rail type stuff and therefore the need beyond what the statute contemplates
in the natural course of an adverse witness, but the need to be direct in questions |

think is heightened in this case based upon the facts of their relationship with the

defendant and the subject matter that is not proper for this jury to hear.

THE COURT: Okay. Do you think we need with them again briefly or?

MR. ALTIG: | know that you did admonish them. | don't --
THE COURT: Idid.

MR. ALTIG: | don't know if they need to be admonished again. If we -- if they

do, I'd ask they be admonished outside the presence of the jury first.

THE COURT: Absolutely. Absolutely.

MR. ALTIG: | don't think Mr. Stanton is suggesting that you admonish them in

front of the jury, but —

THE COURT: No, | don't think he is either. That's fine. Who -- do we have

them here?
MR. ALTIG: I'm not sure but I'll go out and see.
MR. STANTON: They should be here, Your Honor.
MS. VON MAGDENKQ: They're here. | saw them.
THE MARSHAL: Who are we looking for?

THE COURT: Yeah. I'm just going to tell them briefly to make sure they --
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MR. GIORDANI: Jennifer Lee --

THE COURT: -- listen to the questions asked --

MR. GIORDANI: -- and Danny Fico.

THE COURT: -- and only -

MR. ALTIG: Yes, Your Honor.

THE COURT: Mr. Altig?

MR. ALTIG: Yes.

THE COURT: You speak sometimes very fast --

MR. ALTIG: QOkay.

THE COURT: -- and a couple of the jurors have asked if you could slow it
down a notch.

MR. ALTIG: Yes. Your bailiff talked to me -- or marshal talked to me about
that yesterday.

THE COURT: Idid that too in court, so | understand.

MR. ALTIG: Yeah. That's how | am. | get excited and things start rolling out.

THE COURT: | know. | do thattoo. | fly sometimes. Okay. If that's it, then
can you see If those witnesses are here and --

THE MARSHAL: Yes, ma'am.

THE COURT: -- just bring them in very briefly?

THE MARSHAL: You said Jennifer Lee and?

MR. GIORDANI: Danny Fico or Fico?

MR. STANTON: And, Judge, one other thing besides what you previously
had done. Mr. Giordani brought it to my attention that they obviously know that the
defendant has been in custody since his arrest, so they shouldn't be -- comment
about his custody status.
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couple things. You're going to be called to testify today and | want to make sure that
when you're testifying both for the State and the defense counsel that you listen very
closely to the question asked of you and only answer those questions, okay? And

again,
know the defendant's been in custody. That cannot be brought up in front of the

jury. You know, whether he's ever been in custody before, any other prior criminal
charges, so0 make sure you really steer clear of that, okay? The way the questions

should be asked by both the State and the defense you won't go anywhere near that

topic.

the jury in?

T R T T T T e e ey

THE COURT: Hi. ljust -- | know that we chatted a few days ago about a

it's important that you don't just blurt anything out, especially the fact that you

UNIDENTIFIED SPEAKER: Okay.
MR. FICO: QOkay.
THE COURT: Soif you'd go back out and we'll call you in to testify in shortly.
MR. FICO: Okay.
MS. LEE: Okay.
THE COURT: All right. Can we get the jury in now?
MR. ALTIG: May | review the statute?
THE COURT: Oh, I'm sorry, Mr. Altig. You did say that.
MR. ALTIG: Thank you.
THE COURT: And | said you could.
MR. ALTIG: Thank you.
[Colloquy between the Court and the clerk]
MR. ALTIG: Thank you.
THE COURT: All right. Is there anything else on this matter before we bring
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MR. ALTIG: No --

MR. STANTON: Not on behalf of the State, Your Honor.

THE COURT: Allright. So based upon the information provided to me, the
State would be allowed to lead the next -- | believe there are three witnesses
pursuant to 50.115 on the basis that they are an adverse party. And also the Court
notes that without leading, the Court's concerned they'll be -- accidentally go into
areas that are certainly impermissible.

MR. ALTIG: Right. | understand and | agree with the Court's interpretation of
the statute. However, there are two witnesses that are associated with the adverse
party. The third withess | believe they intend to call is the actual detective and I'd
ask that -

THE COURT: Oh, no, that --

MR. ALTIG: -- he not be led.

THE COURT: -- that wouldn't be adverse.

MR. ALTIG: Right.

THE COURT: | thought it was three. Butit's -- | guess two then. | misspoke.

MR. STANTON: That's okay.

MR. ALTIG: Thank you.

MR. STANTON: | understood your ruling, Your Honor. Thank you.

THE COURT: Okay. Can you bring the jury in, please?

THE MARSHAL: Absoclutely.

[Pause]
THE MARSHAL: All rise far the entering jury, please.
[Juryin at 9:47 a.m.]
THE MARSHAL: Thank you. You may be seated.
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THE COURT: Allright. The jury is present. Welcome back, ladies and

gentlemen.
Please call your next witness.
MR. STANTON: State would call Jennifer Lee.
[Pause]

THE MARSHAL: Please step up on the witness stand. Remain standing and

raise your right hand, face the clerk, please.
JENNIFER LEE
[having been called as a witness and being first duly sworn, testified as follows:]

THE CLERK: Please be seated. State and spell your first and last name for
the record.

THE WITNESS: Jennifer Lee, J-e-n-n-i-f-e-r L-e-e.

THE COURT: Allright. Whenever you're ready.

MR. STANTON: Thank you.

DIRECT EXAMINATION OF JENNIFER LEE

BY MR. STANTON:

Q Ms. Lee, do you know the defendant?

A Yes.

Q And what relationship, if any, do you have with the defendant?

A He's my younger brother.

Q Okay. And could you please point him out in the courtroom and tell me
an article of clothing that he's wearing this morning?

A He's got a red tie on.

MR. STANTON: May the record reflect the identification of defendant?

THE COURT: It will,
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BY MR. STANTON:
Q Ma'am, | want to go back to the timeframe of 2011. Did you have

occasion then to be living at 991 Country Back Road?

A Correct.

Q And did you know a young child by the name of Brodie Aschenbrenner?

A Yes.

Q Did there come a time, ma'am, that you babysat Brodie
Aschenbrenner?

A Yes.

Q How many times a week did you babysit him when you did that?

A It was about 18 hours a week, three days a week.

Q And do you remember the timeframe where that babysitting service was
performed by you?

A Between December and May of 2011.

Q So would it be December of --

A Of 2011, sorry.

Q --'10 and then into?

A Eleven.

Q Okay. And where did you watch Brodie? Were --

A At my home.

Q Were there other minor children there at the home?

A My two sons. One of them went to school half the day, but my

youngest one was always there.
Q And at the time that you babysat Brodie, how old were your children?

A Four and seven.
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S0 older than Brodie?
Yes.
And were they boys or girls?

Both boys.

o 0 0

During the time of -- and apologize. You said December is when you
began. What was the month in 2011 where you no longer babysat Brodie?

A It was December 2011 through -- or 2010 through May.

Q May. Thank you. During that approximate six-month period of time, do
you think you're familiar with the normal bumps and bruises that Brodie would get
during the day when you were watching him?

A Yes.

Q And obviously you'd see him the next day when he came in, so the
times that you didn't see him you might see bruises or injuries that occurred outside
your presence.

A Correct.

Q So for that six months you have a pretty good sense about what Brodie

looked like as far as his normal bumps and bruises.

A Yes.

Q Did you ever see Brodie in diapers?

A Yes.

Q With nothing else on?

A Yes.

Q Ever see him naked?

A | changed his diapers, so yes.

Q Let me show you some photographs. |I'm going to begin by showing
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you -- these are gaing to be photographs of Brodie after his death. | want to ask you
some questions about injuries that you see here. Starting with Exhibit 52. There's a
monitor to your left. Do you see that photograph?

A Yes.

Q | want to direct your attention to Brodie's left side of his temple down to
his cheek, on his lower lip, the middle of his forehead, his upper shoulder and down
to the bicep area of his left shoulder. Did you see any types of bruising in that
severity, quantity and location at any time when you babysat Brodie?

A Sorry. He's had bumps and bruises, not all of those at one time by any
means in --

Q Not that severity?

A No.

Q Exhibit 53. Brodie's face. And once again, bridge of nose, cheek, on
top of the nose, forehead both left, right, and left cheek. Same question as to
whether or not the severity, location, frequency of the bruises are similar at any time
with what you saw Brodie alive?

A No.

Q Exhibit 57. Represent to you that is Brodie's left eye. Did you ever see
him with a bruise that I'm pointing to in his irish (sic) portion of his eye like that?

A No.

Q showing you Exhibit 61, Brodie's back. Highlighting to you the left
portion of his hip above his left buttock, right about the middle of his back and these
four sequentialed (sic) semicircular shapes and pattern injury up in the upper right
shoulder. Did you ever see anything like that?

A No.

12-
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Q Exhibit 63. 'l represent to you that's Brodie's right ear. Did you ever
see a bruise like that on his ear?

A He had some bruising behind his ear before. It wasn't that red.

Q Like to direct your attention to June 13th of 2011. | have Exhibit 77,
which is the calendar of that month to assist you if you need that.

A Thank you.

Q S0 my question or next series of questions is going to be dealing with

Monday, June 13th.

A Okay.

Q Did you have occasion to be with Brodie that day?

A Yes.

Q What was the location that you saw Brodie?

A We went to the Whitney Ranch Aquatic Center.

Q And did you have your children with you?

A Yes.

Q And the same two that you testified to earlier?

A Yes.

Q And did you notice any injuries on Brodie on that day at the pool?

x>

He had the bump on his head, he had a little cut on his lip, he had a
bruise on his cheek. He had Pinkevye.

Q And you saw him in, I'm assuming, a bathing suit kind of as the normal
kid would be in a pool?

A He had a bathing suit and one of those life vests that's like a shark so it
covered --

Q Okay. Did you ever see him without that life vest on?

-13-
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up?
A
Q

| believe she put a shirt on him when he got out of the pool.

Okay. So would you not have ever seen him bare naked from the waist

| probabhly did when he was in the water.

Did you notice anything unusual about his condition of his body as far

as injuries go?

A

O oo P O rXr oo oo oo o r» O P O

>

Nothing stuck out.

Did you ever hear Brodie complain of head pain?

He said he had a headache.

Okay. And how about abdominal pain?

He wasn't normal. But he never complained about abdominal pain.
How about nausea?

Not to me.

Vomiting?

| didn't see that.

Now, same day, Monday, the 13th. Did you see Brodie again that day?
Yes.

Where did you see him?

At Danny's house.

Danny?

Fico.

And how do you know Danny Fico?

He lived next door to me when | was younger. We grew up tagether.

We're really close friends.

Q

T R T T T T e e ey
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-14-

GAL FRIDAY REPORTING & TRANSCRIPIION
10180 W, Altadena Dreive, Casa Grande, AZ. 85194 (623) 293-0249

Bates 642




10

11

12

13

14

13

16

17

18

19

20

21

22

23

24

25

A Yes.
Q And what time of evening did you see Brodie that night at Danny Fico's
house?
A Close to 6:00 p.m. It -- the baseball game was on. We went over there
to watch a baseball game.
Q And was your brother there?
A He showed up about 30 minutes later.
Q And so how long would you approximate that you saw Brodie from start
to finish Monday evening?
A A few hours.
Was he acting normally?
He was playing with my kids.
Was that normal?
Yes.
No signs of injuries other than what you've previously testified to?
No new injuries, no.
No complaints of vomiting or nauseous, anything like that?
No.
Did you ever see Brodie injured that night at Danny Fico's?

No.

o> 0 P 0 PO PO

Q You never saw him slip and fall and some concern about an injury that
he obtained that night?
A He may have slipped and fell, but no, | didn't see it and | didn't --
Q And you certainly didn't see --
A -- see anything --
15-
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Q -- any commotion or concern of either your brother or anybody else at
the party to include yourself that would have to come to Brodie's age?

A Correct.

Q Or aid. Sorry. Now when you left Danny Fico's on Monday, the 13th,

did you take your children with you?

A Yes.

Q And did anybody else leave the residence at the same time you did?
A Danny, Michael and Brodie did.

Q And did you see them get in a car and leave?

A Yes.

Q Did you ever see Brodie fall when he left that home?

A No.

Q Did you -- you were there the whole time?

A Yes.

Q So when he left the home, you never saw him get injured?
A No.

Q showing you what's been Exhibit -- been admitted as State's Exhibit 3.

Do you recognize the young boy in that photograph?

A Yes.
Q Who is that?
A It's Brodie.

Q And in June of 2011, ma'am, how did you feel -- what were your
feelings of Brodie Aschenbrenner?

A Loved that little boy.

Q sometime after his death, which you were advised of on that day, June
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15th, correct?

A

eI S AT T 2

Q

messages at your home?

A
Q
A
Q

Collins's message was that he left on your home phone?

A

MS. VON MAGDENKQO: Objection, Your Honor; hearsay.

MR. STANTON: Doesn't -- it's not offered for the truth of the matter and
Detective Collins is -- will be testifying this morning. It's for state of mind and
conduct of this withess.

MS. VON MAGDENKO: How is a detective's statement relevant to her state

T R T T T T e e ey

Correct.

Your brother called you, the defendant.

He called me.

And he was the one that informed you that Brodie had passed.
Not when he called me. But he --

Sometime later?

Yes.

You went to their home?

Correct.

And you were there when -- when you arrived, were police there?
Yes.

Now sometime after the police came, did you receive a couple of phone

Yes.
By Detective Collins of the Henderson Police Department?
Correct.

Can you tell the ladies and gentlemen of the jury what Detective

He was --
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of mind?

THE COURT: | think it falls under a hearsay exception.

MR. STANTON: Thank you, Your Honor.
BY MR. STANTON:

Q You can answer the question.

A Can you repeat it? I'm sorry.

Q Certainly. What was the message that Detective Colling left on your
home phone?

A That he would like to talk to me about Brodie.

Q Okay. And do you remember how soon after the 15th of June that
those messages were left?

A A couple of days, probably.

Q Were they on the same day or they were on several -- or on two
different days?

A Two different days.
And just so it's clear, was it just two messages or was it more than two?
No, it was just the two.
So he calls you, he wants to talk to you about Brodie's death”? For --
That's what I'm figuring.
Okay.
He never stated that.

But that's what you believed when you listened to the message?

>0 PO oo P QO

Yes.
MS. VON MAGDENKQO: Objection; calls for speculation.
MR. STANTON: | -- I'm not asking her to speculate on the detective's -- what
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she thought it meant. Her state of mind.
THE COURT: Sustained.
BY MR. STANTON:
Q So you -- when you heard the message, you thought that Gerry Collins

wanted to talk to you about Brodie?

A Correct.

Q Okay. Now, when did you call Detective Collins back?

A | did not.

Q  You did not?

A No.

Q Do you remember the date of August 18th, 20117

A Not off hand.

Q Okay. I'll represent to you that may have been the day when Detective

Collins and another detective came to your home.

Okay.

And that would be the home at Country Back Road.
Okay.

Do you remember that?

Yes.

Do you remember what time of day it was?

Early afternoon-ish.

And --

0 o0 P2 0 > O P>

Not exact.
Q Okay. That's fine. Butit was in the early afternoon of the day, not at

night or --
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A No.

Q -- early in the morning. And do you remember them ringing the
doorbell?

A Yes.

Q What did you do when they rang the doorbell?

A | took my kids into the back room and we played and watched a movie.

Q Did you look at who was at your door?

A | couldn't see out the peephole.

Q  Pardon me?

A You -- | couldn't see out the peephole. | had a screen security door, so
you can't see.
Q Okay. Do -- did they ring the doorbell a number of times?
Yes.
And when that doorbell ringing stopped, did you go to your front door?
After a while, yes.
And what did you see at the front door?
They had left a business card.
And what did the business card say?
It had his name on it.

Detective?

>0 0 P 0 P o P

Collins.

Q Gerry Collins, Henderson Police Department, it's got a police symbol of
the Henderson Police Department?

A Correct.

Q And did you take that along with the previous phone messages left at
_20-

T R T T T T e e ey

GAL FRIDAY REPORTING & TRANSCRIPIION
10180 W, Altadena Dreive, Casa Grande, AZ. 85194 (623) 293-0249

Bates 648




10

11

12

13

14

13

16

17

18

19

20

21

22

23

24

25

your home that he wanted to speak to you about Brodie's death?

A | knew he wanted to speak to me about Brodig, yes.

Q And when did you call Detective Colling back?

A | did not.

Q  You never did?

A NO.

Q And as you testify here today, you've never returned that phone call or
their visits?

A No.

MR. STANTON: Nothing further.

THE COURT: Cross?

CROSS-EXAMINATION

BY MS. VON MAGDENKO:

Q Although you didn't talk to Detective Collins, you testified in court
before?

A Correct.

Q On this -- on Brodie's death?

A Yes.
Q Okay. When did you first meet Arica?

A | was friends with her older sister, so | knew her when she was a little
kid. But we ran into each other again at Amanda's house.

Q When was that?

A A few months before everything had happened.

Q So the fall of 20107

A Yes.

_21-

T R T T T T e e ey

GAL FRIDAY REPORTING & TRANSCRIPIION
10180 W, Altadena Dreive, Casa Grande, AZ. 85194 (623) 293-0249

Bates 649




10

11

12

13

14

13

16

17

18

19

20

21

22

23

24

25

MR. STANTON: Excuse me, counsel? Could you do me a favor and just
slide that lectern over to the other side so | can see the witness?

MS. VON MAGDENKO: T'll just move it over here SO you can see.
BY MS. VON MAGDENKO:

Q And how often would you -- you babysat Brodie 18 hours a week?

A Correct.

Q How often would you see Arica during that time period per week or per
day?

A A couple of hours. She would come over early to drop him off and |

would go over there for coffee in the momings so maybe a couple of hours.

Q Per day?

A Probably an hour each day.

Q And what would you talk about with Arica?

A Everything. We were friends.

Q Did you talk about her relationship with Michael?
A Of course.

Q Would you talk about Brodie?

A Yes.

Q And Arica was paying you for you babysitting?
A Yes.

Q And how much was she paying you per hour?

A Six dollars.

Q Have you ever seen Arica hit Brodie?

A I've never seen her do it, but she has talked to me about it before.
Q And what does she say?
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A That she got out of hand once --

MR. STANTON: Objection; hearsay, Your Honor.

THE COURT: Sustained unless you have a exception.
BY MS. VON MAGDENKO:

Q Have you ever seen Arica get angry at Brodie?

A Yes.

Q And can you describe what you saw?

A She gets frustrated. She doesn't have patience. She screams, she
yells. And she would put him in a room and lock the door.
She would lock Brodie in a room alone?

That's how they did it.

When you say they, who are you referring to”?

> 0 P O

The grandparents and her.

Q Why would they do that? What would Brodie be doing to warrant being
locked in a room alone?

A Even If he was just sleeping, that's how they kept him there until he
woke up. It was for any reason they felt necessary. If he was throwing a tantrum,
that was their time out.

Q When you were at the pool on Monday an