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that was damaging to the defense expert, but it didn’t have anything to do with the 

defense in this case of intentional or non-intentional or accidental versus non-

accidental.  And it says, next sentence, Ms. von Magdenko was not qualified to first 

chair a non-capital murder case.  Well what’s the relevance of that?  She was 

retained.  Both the Defendant and his parents were canvassed by this Court in detail 

over a period of years that this Court sat pretrial in this department, and at no point 

did anybody raise any concern.  In fact, it was their express desire to continue with 

the representation when directly asked by this Court. 

Next line, line 15, refused to adhere to Mr. Altig’s advice not to insert -- assert 

an inconsistent defense.  There was no inconsistent defense presented in this trial 

whatsoever, either by Mr. Altig, by Ms. von Magdenko, or any combination thereof, 

and the record clearly reflects it. 

The next thing is Mr. Altig also told Ms. von Magdenko to object several times, 

but she failed to timely object.  What’s the objection?  It’s in the next line, 21 through 

23.  Specifically, Mr. Altig was objecting to having the medical examiner’s testimony 

given early in the trial and cross-examination delayed until the State’s case in chief 

was ending.  I don’t remember that at all, and the trial record won’t reflect that.  It’s 

simply untrue. 

Then here’s the kicker, the last prayer to the Court, page 9, line 2 -- 28.  Steve 

Altig submits that Michael Lee case was a defensible case and believes that a 

different outcome was probable with experienced trial counsel.  Both medical 

experts argued that the injury was not accidental.  Simply not true.  He didn’t argue 

it.  He never stated that.  It’s a complete distortion and outright misrepresentation of 

the record. 

The Appellate Court of Nevada has already been critical of trial’s counsel’s 
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opening the door, parenthetically, unnecessarily, for repeated use of the autopsy 

photos.  No one can look at the Nevada Supreme Court’s clear, plain, written record 

and draw that conclusion.  Number one, it doesn’t state it, and number two, there’s 

no inference that can be drawn.  They make no comment that the door was opened 

by counsel’s theory or argument, and that it was unnecessary.  It was imbedded 

inherently in the defense of the case no matter how the defense occurs.  There was 

no pretrial ruling limiting the use of the autopsy photographs, and as the Nevada 

Supreme Court said in direct appeal with painstakingly clarifying language that the 

use of the autopsy photos to the lay witnesses was the use of the external 

photographs that showed this child beaten from head to toe that were clearly visible.  

All the witnesses that were shown, five of them were shown the photographs 

because they were the last people around this child until the child was unequivocally 

and uncontrovertibly in the sole possession of the Defendant and his then wife.  And 

thus that evidence and those witnesses would have been called no matter what the 

Defendant said and no matter what the defense theory or theories were.  As soon as 

he pled not guilty, those photographs and those witnesses are relevant no matter 

what. 

THE COURT:    Okay, with a response, sir? 

MR. POTTER:  Yes, Your Honor.  The important aspect here is that Ms. 

Magdenko in her opening talked about this being as a result of an accident.  The 

expert that’s in question was the individual that she was trying to get the Court to 

allow to make determinations.  He’s a biomechanical engineer.  The individual that 

she was then relying upon could not opine, according to the Court’s ruling, as to 

whether this was a result, and the injuries were as a result of an accidental.  Her 

other expert, her medical expert -- 
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THE COURT:  Well, but shouldn’t that have been an issue if -- shouldn’t that 

have been an issue for appeal if the appellate court believed that it was error of this 

Court not to disallow the defense’s expert?  And I don’t remember which one.  It was 

a biomechanical expert. 

MR. POTTER:  Yes, ma’am. 

THE COURT:  Yeah, it was biomechanical experts; not only do they testify 

regarding how a body moves and everything else, -- 

MR. POTTER:  Right. 

THE COURT:  -- but they wanted to go to the next step, whether that 

movement could cause injury, which is -- 

 MR. POTTER:  Right.  Now he was -- he was clearly making a determination 

of medical -- in a medical nature. 

 THE COURT:  Okay, so wouldn’t that be something that should have been --  

 MR. POTTER:  But her own medical expert doesn’t -- 

 THE COURT:  -- presented on appeal?  That would not be a post-conviction 

relief. 

 MR. POTTER:  It’s -- it’s not something because we’re not saying that the 

Court was wrong.  We’re saying she was wrong because she went against her own 

expert in trying to argue that this was accidental.  What Mr. Altig has expressed is 

that she was advised by him that that is an inconsistent defense trying to use one 

expert that the Court had already excluded his testimony, which she’s then trying to 

argue that in the opening, and clearly that’s the determination that the supreme 

court made in making a determination about her theory of defense.  Her theory of 

defense is it was accidental in nature, and that’s what she argued, and -- in the 

opening, contrary to what Mr. Altig had advised her. 
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 All we’re asking is the opportunity to have these individuals either testify in a 

hearing or by deposition, which is what I would prefer to do, and I mean, it’s -- it’s 

not a situation where it’s -- his parents make the determination.  I mean, he’s an 

individual.  He’s the one that has requested the petition be filed on his behalf, 

whether it was prudent -- I mean, the Court did what you -- what you thought was 

proper in asking the parents, but the parents don’t control the decision of an 

individual. 

 THE COURT:  The Defendant was likewise asked. 

 MR. POTTER:  I’m sorry? 

 THE COURT:  The Defendant was also asked. 

 MR. POTTER:  I understand that, Your Honor. 

 THE COURT:  And he is an adult, and he does get to make that decision 

regarding his representation. 

 MR. POTTER:  Correct.  And he wasn’t given the option of having appointed 

counsel take over.  Instead, what he was told that -- is this individual had an interest 

in protecting him, but that’s not what happened, and that’s what the record shows, 

and it’s what’s been bolstered by is Mr. Altig’s representations, not only to myself, 

but to the family, and to the client as to what actually took place; that this individual, 

the reason she volunteered -- she wasn’t retained.  The reason she did this is 

because she wanted to get experience as trial counsel so she could move up the 

ladder on this appointed panel that they have dealing with these types of cases, and 

it’s not merely just argument on our part at this point, because Mr. Altig is the one at 

this stage who’s advised and he felt compelled to advise as to what was taking 

place.  And Mr. Knapp confirms that he was going to come in, and he had issues, 

and he couldn’t do it, and so she was left with the situation that Mr. Altig was -- I 
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mean he can testify before the Court that he wasn’t co-counsel.  I mean he’s made 

that very clear to me on multiply occasions.  He was not co-counsel in this case. 

 THE COURT:  All right.  Is there anything else by any person? 

 MR. STANTON:  Well, Judge, first of all, the Labastida argument of child 

abuse and neglect, that doesn’t even apply in this case.   The theory in the charging 

document was abuse and first degree murder in a premeditated fashion, so 

Labastida in the unpublished opinion is of no import in this case whatsoever at any 

time.  The jury instructions that counsel -- you -- Court just asked earlier directly 

about the instructions, that belies the entire argument.  There was no theory that 

was expanded.  There was no instructions on neglect.  This is not a neglect case.  

It’s a straight abuse, premeditated murder.   That’s the way it’s charged.  That’s the 

way the jury was instructed, and that’s what the verdict form reads.  And there is no 

analysis to the prejudicial prong.  There’s no need for an evidentiary hearing.  You 

should deny the petition outright. 

 THE COURT:  Okay.  Is there anything else. 

 MR. POTTER:  Yes, Your Honor.  The prejudice is directly expressed.  The 

Labastida is appropriate.  There’s no distinctions made by the court as to that 

particular case.  It’s the way it was instructed, and it’s contrary to the existing 

supreme court law. 

 THE COURT:  But you have never indicated that it’s contrary to what the 

evidence was during the course of the trial.  The jury -- okay, is there anything else? 

 MR. STANTON:  Not from the State. 

 THE COURT:  And the defense? 

 MR. POTTER:  Yeah, Your Honor, I would just point out that the instructions 

are -- the jury is allowed to have a plain reading of the -- of the jury instructions and 
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whether they brought forward and argued it differently is not germane to the fact that 

those instructions were given, and they’re contrary to the existing supreme court 

law. 

 THE COURT:  Okay.  All right.  So, at this point, I am going to deny the 

Defendant’s petition in its entirety for the following reason:  With respect to the 

claims that there was ineffective assistance by trial counsel, the Court does note 

that this was a situation where the trial attorney was retained and chosen by the 

Defendant; and again there was a canvas whereby the Court asked him specifically 

whether he wanted Ms. Magdenko to represent him, and he answered yes.  As far 

as claims that he was not aware that the public defenders or some type of appointed 

counsel would be available to him, I think that’s likewise belied by the record insofar 

as if you look at his criminal history contained in his PSI, this gentleman has an 

extensive history with the criminal system.  It seems very disingenuous that he did 

not understand that there’s public defenders who could represent him since he had 

been through the criminal system so many times.  In fact, probably sitting in court all 

the multitude times for his various criminal cases, he had probably seen the public 

defender’s office represent a multitude of individuals and perhaps even himself 

through his myriad of cases. 

 As far as the issue about the jury instructions, the Court finds that it’s just not 

backed up by the record.  Throughout the case the State’s theory of death was that 

the child died by child abuse, and there is nothing in the record indicating neglect, 

and that the jury instructions did mirror the evidence, the State’s theory throughout 

the case, and the evidence that came out during the course of the case. 

 As far as the effectiveness of the appellate counsel, the Court likewise finds 

there’s no merit to their argument.  There’s been no showing that anything would 
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have been different if different issues had been raised on appeal.  The Court does 

note that the supreme court has repeatedly said that it’s appellate counsel’s 

obligation to go through and determine which are the strongest arguments and 

present those arguments to the Nevada Supreme Court, and there is no indication in 

the record that -- that any -- that the appellate counsel did anything other than that. 

 As far as the photographs, there’s been a lot of discussion about the 

photographs.  This has been an issue that’s already been decided by the higher 

courts.  The higher courts in a pretty detailed analysis did already make the 

determination that the photographs, although they may have been prejudicial and 

they used the word simply because you have a young victim, which is upsetting to 

many individuals, the photographs were more -- nonetheless more probative than 

prejudicial.  They went directly to what the state had to prove which is the manner 

and cause of death, and they showed that there was injuries on this child and those 

photographs being shown to the lay witnesses in this case.  They were shown for 

the purpose, and I think the courts have recognized this, to narrow down when those 

injuries could have occurred, because the individuals those photographs were 

shown to were -- were with the child in the few days leading to the child’s death, so 

the Court doesn’t believe that any relief is granted on that grounds either. 

 Lastly, because the Court’s not finding the Defendant entitled to relief on the 

habeas, the Court is likewise not granting any discovery.  Thank you.  I need an 

order, please. 

 MR. STANTON:  Judge, could you instruct your court reporter to -- recorder to 

prepare a transcript of the Court’s findings so that I can make a detailed findings of 

fact and conclusions of law? 

 THE COURT:  Yeah.  Maria, -- I need an order.  Okay, yeah, can you submit 
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an -- 

 MR. POTTER:  And could we also have in addition to the findings of fact, 

conclusion of law, written notice of the entry. 

 THE COURT:  I can’t hear you.  I’m sorry, Mr. Potter. 

 MR. POTTER:  I’m sorry.  We’re just confirming that we would also get the 

written notice of the entry you told us. 

 THE COURT:  Yeah.  If it’s transcribed.  Maria is just going to need an order. 

MR. STANTON:    Okay.  I’ll prepare an order. 

THE COURT:  And then once I sign it, she’ll get that started, --  

MR. STANTON:  Thank you, Judge. 

THE COURT:  -- probably not until next week, though. 

MR. STANTON:  Right. 

MS. SPELLS:  Your Honor, -- 

THE COURT:  Yes, ma’am. 

MS. SPELLS:  I would just like the record to reflect that we are withdrawing on 

this case at this time. 

THE COURT:  Oh, yeah. 

MS. SPELLS:  It’s still showing that. 

THE COURT:  And it should show Mr. Potter’s office is the counsel of record.  

I did notice that.  Thank you. 

MS. SPELLS:  Thank you. 

[Proceedings concluded at 10:08 a.m.] 
ATTEST:  I do hereby certify that I have truly and correctly transcribed the 
audio/video proceedings in the above-entitled case to the best of my ability. 
             
                              _________________________ 
                               Paula Walsh 
                                        Court Recorder/Transcriber 
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DISTRICT COURT 

CLARK COUNTY, NEVADA 
 

MICHAEL ALAN LEE,  
#1699107, 
 
    Petitioner, 
 
  -vs- 
 
 
THE STATE OF NEVADA, 
 
               Respondent. 

 

CASE NO: 

DEPT NO: 

C-11-277650-1 

XXIII 

 
STATE’S RESPONSE TO DEFENDANT’S PETITION FOR WRIT OF HABEAS 

CORPUS (POST-CONVICTION) 
 

DATE OF HEARING:  April 9, 2018 
TIME OF HEARING:  11:00 AM 

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County 

District Attorney, through CHARLES W. THOMAN, Deputy District Attorney, and hereby 

submits the attached Points and Authorities in Response to Defendant’s Third Supplemental 

Petition for Writ of Habeas Corpus (Post-Conviction). 

This Response is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral argument at the time of hearing, if 

deemed necessary by this Honorable Court. 

// 

// 

// 

// 

Case Number: C-11-277650-1

Electronically Filed
4/3/2018 10:55 AM
Steven D. Grierson
CLERK OF THE COURT

Bates 1040



 

 

2 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

POINTS AND AUTHORITIES 

STATEMENT OF THE CASE 

On November 18, 2011, Defendant Michael Alan Lee was charged by way of 

Information with: Count 1 – Murder (NRS 200.010, 200.030, 200.508) and Count 2: Child 

Abuse and Neglect with Substantial Bodily Harm (Felony – NRS 200.508).  

Before trial on June 10, 2014, Lee filed a Motion in Limine to Exclude Autopsy 

Photographs. The State filed its Opposition on June 20, 2014. The Court denied the Motion on 

June 25, 2014.   

Lee’s jury trial commenced on August 4, 2014. On August 15, 2014, the jury returned 

a verdict of guilty on both counts.  

On August 18, 2014, Lee filed a Motion for Judgment of Acquittal. On August 20, 

2014, Lee filed a Motion for a New Trial. The State filed its Oppositions to the Motions on 

August 21 and 22, 2014. The Court denied the Motions on September 3, 2014.   

 On October 21, 2014, Lee was adjudicated guilty and sentenced as follows: Count 1 –

life without the possibility of parole; and Count 2 –- 96 to 240 months, consecutive to Count 

1. Lee received no credit for time served. The Judgment of Conviction was filed on November 

10, 2014. A Notice of Appeal was filed on November 24, 2014. On August 10, 2016, the 

Nevada Supreme Court Affirmed the Judgment of Conviction. Remittitur issued September 6, 

2016.  

On May 12, 2017, Petitioner filed a Petition for Writ of Habeas Corpus. The State filed 

its Response on June 20, 2017. This Court denied the Petition on June 28, 2017. The Findings 

of Fact, Conclusions of Law and Order issued on July 31, 2017. Defendant filed a Notice of 

Appeal on September 19, 2017. On December 19, 2017, the Nevada Supreme Court dismissed 

the appeal and Remittitur issued.  

Defendant then filed a Second Petition for Writ of Habeas Corpus on February 6, 2018. 

The State responds herein.  

// 

// 
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STATEMENT OF THE FACTS1 

In December of 2008, Arica Foster gave birth to Brodie Aschenbrenner. Brodie’s father 

was Dustin Aschenbrenner. When Arica’s relationship with Brodie’s father dissolved, she kept 

custody of Brodie. Brodie was a fearless, loving and rambunctious child. In October of 2010, 

Arica met and began dating Lee after they were introduced to each other by their respective 

sisters. In the beginning of the relationship, Lee and Brodie liked each other and got along. In 

February of 2011, Arica, Brodie, and Lee moved into an apartment together. At some point, 

Arica became concerned about Brodie’s physical condition. Arica became concerned because 

she started to find more bruises on Brodie than usual. Arica noticed that the bruises were 

appearing on Brodie’s face and were much darker than the normal everyday bumps Brodie 

used to get. 

In early May of 2011, Arica and Lee began to have arguments over Brodie’s potty 

training. Lee felt that Arica was babying Brodie too much and that Brodie should have been 

potty trained by that point. Arica and Lee also argued about Lee waking Brodie up in the early 

mornings to use the bathroom and changing him from his diaper into his pull up underwear. 

Arica kept waking up and finding Brodie in his pull up underwear instead of the diaper she put 

on him at night so he did not wet the bed. Arica and Lee also argued about keeping Brodie’s 

bedroom door open at night. While Arica wanted the door open so she can hear Brodie at night, 

Lee insisted on the door being closed. When Arica would wake up in the morning she would 

find Brodie’s bedroom door closed.  

 Around the same time, Brodie’s demeanor towards Lee began to change. Brodie began 

not to want to be around Lee; he would cower, cry and run over to Arica. Brodie’s reaction 

towards Lee began to put a strain on his and Arica’s relationship. After noticing the bruising 

on Brodie, Arica decided to have her sister Amanda babysit Brodie instead of Lee’s sister 

Jennifer. Once Amanda started babysitting Brodie, the bruising stopped for about two to three 

weeks but started back up again. The bruises began to show up more frequently, in different 

                                              
1 The following facts are derived from the State’s Answering Brief filed with the Nevada Supreme Court on October 13, 

2015. Citations to the Appellant’s Appendix have been removed.  
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locations on Brodie’s body and were more much severe than usual. At some point, Arica 

researched nanny cams because she was concerned about the bruises on Brodie.  

 On May 25, 2011, Arica and Brodie were involved in a fender bender. Brodie was in 

his car seat at the time of the accident. After the impact, Arica turned around in her seat to look 

at Brodie and he appeared fine. Arica went to the hospital to be checked out, while her mother 

took Brodie home. When Arica returned home, she examined Brodie and felt no concern as he 

was acting like his normal playful self. The next day, Arica brought Brodie to ABC Pediatrics 

just to be safe. Brodie was examined by Dr. Sirsy, who found Brodie to be injury free. In June 

2011, Arica decided to take Brodie’s racecar bed apart and put padding around it so Brodie 

would not bump his head on the wall. Around the same time, Arica began to look for a new 

place to live because Brodie did not like Lee or want to be around him anymore. 

 In the evening of June 6, 2011, Arica noticed that Brodie had a fat lip underneath his 

nose. Arica was not home at the time the injury happened so she asked Lee about the injury 

since he was with Brodie. Lee told her that the board from the toddler bed fell on Brodie. On 

June 9, 2011, Brodie was riding his power wheel while walking the dogs around the apartment 

complex with Arica. While riding his power wheel, Brodie hit a curb and fell off. After falling 

down, Brodie jumped back up and continued to act like his normal self. Brodie ended up with 

a tiny little bruise on his cheek from the fall. That night Brodie never complained about being 

in any type of pain and appeared normal. On June 10, 2011, Arica noticed that Brodie’s eyes 

were goopy so she took him to ABC Pediatrics, where he was diagnosed with pink eye and 

prescribed eye drops. Arica never mentioned the power wheel incident to the physician 

because Brodie never complained of any pain.  

On June 11, 2011, Arica dropped Brodie off at her parents’ house while she went to 

work. After work, Arica and Lee went out to dinner. At dinner they had a discussion regarding 

the jealousy between Lee and Brodie. Arica told Lee that Brodie was her number one priority.  

On June 12, 2011, Lee told Arica that he would do whatever it took for everything to work out 

and for them to be together. That evening, Arica picked Brodie up from her parent’s house. 

When Arica and Brodie came home, Brodie got mad because Lee was there. That same 
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evening, Brodie was playing around with the curtains in his room when they fell down and 

scratched his lower back. The scratches were small and barely bled. 

 On June 13, 2011, Arica, Brodie and Lee went to the swimming pool with Lee’s sister 

Jennifer and her two boys. Brodie swam in the pool and acted like his normal self. They left 

the swimming pool around 1:20 p.m. and Arica left for work around 4 p.m. Prior to leaving 

for work, Arica put Brodie down for a nap and then left him alone with Lee. Arica returned 

home around 8:15 p.m. and checked on Brodie. When she bent down to give Brodie a kiss, 

Arica noticed a quarter sized bruise on his forehead. When she asked Lee about the bruise, he 

told her that Brodie fell in some rocks while leaving his friend Danny Fico’s house. 

 The next morning June 14th, when Brodie woke up, Arica noticed that he had a lot 

more bruises on him than the night before. He had a couple of bruises on his forehead and the 

bruise on his cheek was a lot bigger and darker. Brodie also seemed very upset; he ran into 

Arica’s room screaming and wanting to be cuddled. That type of behavior was not normal for 

Brodie. That day Arica, Brodie and Lee had plans to go the Mandalay Bay Shark Reef. After 

Brodie ate breakfast, Arica dressed him for the day. When Arica was dressing him, Brodie 

complained that his head hurt. Before leaving the house, Lee mentioned to Arica that he did 

not want to bring Brodie anywhere because it looked like they beat him. Before going to the 

Shark Reef, they made a stop at the gas station where Lee worked. Lee told Arica that he did 

not want her to bring Brodie inside the store because of his bruises. Arica and Brodie went 

inside the store, while Lee went to the car wash part of the gas station. Inside the store, Arica 

ran into Danny Fico, who commented on the bruises on Brodie’s face. When they got to the 

Shark Reef and began walking inside, Brodie refused to hold Lee’s hand. Arica had to tell 

Brodie that if he did not hold Lee’s hand they would not go to the Shark Reef. 

After the Shark Reef, they went to a McDonalds in Circus Circus to eat. While in 

McDonalds, Brodie had an accident and wet himself through his pull-ups. Lee became 

annoyed and commented that Brodie should have been potty trained. Before returning home 

that day, Arica stopped by a hair salon. She left Brodie, who was sleeping in his car seat, with 

Lee. Arica was gone approximately 5- 10 minutes. When she returned, Brodie was crying and 
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screaming hysterically inside the car. Lee told her that Brodie woke up when she got out of 

the car. Afterwards, they went to Best Buy where Brodie kept saying “night night,” which was 

a way of him telling Arica he was tired and wanted to go to bed. Inside Best Buy, Brodie 

wanted to get a movie. Arica told Brodie that if he wanted the movie he had to be nice to Lee. 

However, when Lee attempted to walk up to Brodie, Brodie got angry and kept saying “no, 

no, no,” so Arica had to put the movie back. When they got home, Arica put Brodie in his 

room and went to make dinner. During dinner, Arica had to spoon feed Brodie, which was not 

normal. 

 After dinner, Arica put Brodie to bed. Arica then told Lee she had to go grocery 

shopping and run some errands. Lee got upset and asked Arica why she just didn’t do it earlier. 

Arica told Lee that if he didn’t want her to leave Brodie with him, she would wake him up and 

take him with her. Lee told her to just leave Brodie at home. Arica was gone for approximately 

an hour. When Arica got home, she put the groceries away, took a bath and went to bed. At 

approximately 1:00 a.m. the next morning, June 15th, Arica woke up and noticed Lee walking 

into their bedroom. Lee told her that he went to use Brodie’s bathroom and it stunk and he 

thought Brodie had thrown up. 

Arica immediately got up to check on Brodie. When she went into Brodie’s room Arica 

could smell vomit and saw that Brodie was covered in vomit. She took him to the bathroom, 

where he threw up again. Brodie told Arica that his head hurt. Arica cleaned Brodie up, laid 

him down on the couch in the living room, and laid next to him for a short time until Brodie 

drifted off to sleep. After Brodie fell asleep, Arica went back to bed. Sometime in the early 

morning when it was still dark outside, Lee carried Brodie into the bedroom and laid him next 

to Arica. When Arica woke up around 8:50 a.m. she began rubbing Brodie’s back. As she was 

rubbing his back, Arica noticed that he was cold to the touch. Arica jumped up out of bed and 

ran around the bed to face Brodie, whose eyes were open but not moving. At that point, Arica 

called 911. Brodie was pronounced dead at 11:00 a.m. 

/// 

/// 
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Clark County Coroner’s Office Medical Examiner Dr. Lisa Gavin performed an 

autopsy on Brodie on June 16, 2011. The autopsy revealed Brodie had suffered fatal internal 

injuries along with several external injuries. Ultimately, Dr. Gavin determined Brodie died 

from blunt force trauma to his head and abdomen resulting in a transected duodenum and acute 

peritonitis. Dr. Gavin ruled Brodie’s death a homicide. 

ARGUMENT 

 

I. DEFENDANT WAS NOT ENTITLED POST-CONVICTION COUNSEL 

AND THEREFORE DID NOT RECEIVE INEFFECTIVE ASSISTANCE OF 

THAT COUNSEL 

Defendant claims that he was entitled to post-conviction counsel and counsel was 

ineffective for failing to file a Notice of Appeal based on the denial of his Petition for Writ of 

Habeas Corpus. Pet. at 9 – 12. However, the Nevada Supreme Court has consistently held that 

there is no right to effective assistance of post-conviction counsel for noncapital prisoners. 

Brown v. McDaniel, 130 Nev. Adv. Rep. 60, 331 P.3d 867, 870 (2014). The Nevada Supreme 

Court stated, “[t]his is because there is no constitutional or statutory right to the assistance of 

counsel in noncapital post-conviction proceedings, and where there is no right to counsel there 

can be no deprivation of effective assistance of counsel.” Id. (citing McKague v. Warden, 112 

Nev. 159, 163-65, 912 P.2d 255, 257-58 (1996) (internal quotations omitted)). Here, as 

Defendant is a noncapital prisoner, he was not entitled to post-conviction counsel. Therefore, 

he was also not entitled to effective assistance of post-conviction counsel. Accordingly, 

Defendant’s Petition for Writ of Habeas Corpus should be denied.  

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 
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CONCLUSION 

Based upon the foregoing, the State respectfully requests that this Court order 

Defendant’s Petition for Writ of Habeas Corpus (Post-Conviction) be DENIED. 

DATED this 2nd day of April, 2018. 

Respectfully submitted, 
 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

 
 BY /s/ Charles W. Thoman 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 CHARLES W. THOMAN 
Deputy District Attorney 
Nevada Bar #12649 
 

CERTIFICATE OF ELECTRONIC FILING 

 I hereby certify that service of State’s Response to Defendant’s Third Supplemental 

Petition for Writ of Habeas Corpus (Post-Conviction), was made this 3rd day of April, 2018, 

by Electronic Filing to: 
 
                                                                Damian R. Sheets, Esq. 
                                                                dsheets@defendingnevada.com 
 
 
 
 

BY: /s/ Stephanie Johnson  

 
Employee of the District Attorney’s Office  

 
 
 
 
 
 
11FH1653X/CT/saj/MVU 
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