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Tab | Document Date Vol Pages

1 MDB Trucking LLC's Cross-Claim 06/15/2016 | 1 AA000001-
against Versa Products Company Inc. AA000008

2 MDB Trucking LLC's Third Party 06/22/2016 | 1 AA000009-
Complaint (Remmerde) AA000017

3 Versa Products Company Inc.’s Motion | 06/27/2016 | 1 AA000018-
to Dismiss MDB Trucking LLC's Third AA000064
Cause of Action for Implied Indemnity
Pursuant to NRCP 12(b)(5)

(Fitzsmmons)
Versa Products Company, Inc.'s Answer _

4 to Plaintiffs Ernest Bruce Fitzsimmons 06/29/2016 | 1 228888?2
And Carol Fitzssmmons First Amended
Complaint and Cross-Claim against MDB
Trucking, LLC; Daniel Anthony Koski

5 MDB Trucking LLC's Joint Opposition | 07/14/2016 | 1 AA000077-
to Versa Products Company Inc.’s AA000084
Motions to Dismiss (Fitzssmmons)

Versa Products Company Tnc.”s Motion _

6 to Dismiss MDB's Trucking LLC's Third 07/19/2016 | 1 228882?2
Cause of Action for Implied Indemnity
Pursuant to NRCP 12(b)(5) (Remmerde)

Versa Products Company Inc.’s Reply in -

! Support of Motion to Dismiss M D? 07/25/2016 | 1 228881;;’
Trucking LLC's Third Cause of Action
for Implied Indemnity Pursuant to NRCP
12(b)(5) (Fitzs mmons)

8 MDB Trucking LLC's Opposition to 07/29/2016 | 1 AA000124-
Versa Products Company Inc.’s Motion AA000133
to Dismiss MDB Trucking’'sLLC Third
Cause of Action for Implied Indemnity
Pursuant to NRCP 12(b)(5) (Remmerde)

Versa Products Company Inc.’s Reply in -

9 Support of Motion to Dismiss M D% 08/08/2016 | 1 22888512
Trucking LLC's Third Cause of Action
for Implied Indemnity Pursuant to 12
(b)(5) (Remmerde)

MDB Trucking LLC's Cross-Claim -

10 Against RMC Lamar and Versa Products 08/15/2016 | 1 228881;?

Company Inc. (Bible)
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Claim pursuant to NRCP 35 or in the
Alternative for an Adverse Jury
Instruction (Remmerde)

Versa Products Company Inc.’s Motion -

1 to Dismiss MDB Trucking LLC's Third 09/08/2016 228881%
Cause of Action for Implied Indemnity
Pursuant to 12(b)(5) (Bible)

12 | MDB Trucking LLC's Opposition to 09/26/2016 AA000180-
Versa Products Company Inc.’s Motion AA000188
to Dismiss (Bible)

Versa Products Company Inc.’s Reply In -

13 Support of Motion to Dismiss M Deé)_ 09/28/2016 22888188
Trucking LLC’s Third Cause of Action
for Imglled_lndemnlty Pursuant to NRCP
12(b)(5) (Bible)

Order on Versa Products Company Inc.’s _

14 Motion to Dismiss MDB Trucking LLC's 101972016 22888382
Third Cause of Action for Impli
Indemnity Pursuant to NRCP 12 (b)(5)

(Fitzsmmons)

15 | Amended Order on Versa Products 10/19/2016 AA000209-
Company Inc.’s Motion to Dismiss MDB AA000218
Trucking LLC’s Third Cause of Action
for Implied Indemnity Pursuant to NRCP
12 (b)(5) (Remmerde

16 | VersaProducts Company, Inc.'s Motion -
for Summary Judgment Against MDB 05/01/2017 22888332
Trucking LLC's Cross-Claims
(Fitzsmmons)

17 | VersaProducts Company, Inc.”s Motion _
to Strike MDB Trucking LLC's Cross- 05/15/2017 22888222
Claim pursuant to NRCP 35 or in the
Alternative for an Adverse Jury
I nstruction (Fitzsimmons)

17-1 | Continued Versa Products Company, -
Inc.’s Motion to Strike MDB Truck¥n 05/15/2017 228882%
LLC's Cross-Claim pursuant to NRCP 35
or in the Alternative for an Adverse Jury
Instruction (Fitzsimmons)

18 Versa Products Company, Inc.’s Motion -
to Strike MDB Trucking LLC's Cross- 05/15/2017 228882%
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19 Versa Products Company, Inc.'s Motion -
to Strike MDB Trucking LLC's Cross- 05/15/2017 1 6 228888;;’
Claim pursuant to NRCP 35 or in the
Alternative for an Adverse Jury
Instruction (Bible)

19-1 | Continued Versa Products Company, -
Inc.'s Motion to Strike MDB Trucklyn 05152017 1 7 2288??118
LLC's Cross-Claim pursuant to NRCP 35
or in the Alternative for an Adverse Jury
Instruction (Bible)

20 Erratato Versa Products Company, Inc.’s ]
Motion to Strike MDB Trucking LLC's 05/16/2017 | 8 2288152
Cross-Claim Pursuant to NRCP 37

21 MDB Trucking LLC's Opposition to_ 06/02/2017 | 8 AA001122-
Versa Products Company, Inc.'s Motion AAO0LLE5
to Strike (Fitzsmmons)

22 Declaration By David R. Bosch. Ph.D in _
Support of MDB Trucking LLC's 06/02/2017 | 8 2288112(15
Opposition to Versa Products Company,

Inc.'s Motion to Strike (Fitzsmmons)

23 | VersaProducts Company, Inc.’s Reply to -
MDB Trucking LLCPS (%/pposmon to 06/12/2017 | 8 228811%
Versa Products Company, Inc.’s Motion
to Strike

24 MDB Trucking LLC's Opposition to_ 07/07/2017 | 8 AA001171-
Versa Products Company, Inc.'s Motion AA001343
for Summary Judgment Against MDB
Trucking LLC's Cross-Claims
(Fitzsmmons)

25 Versa Products Company, Inc.’sReply in | 07/14/2017 | 9 AA001344-
Support of Motion for Summary AA001438
Judgment Against MDB Trucking LLC's
Cross-Clams

26 Transcript of Motion Hearing 08/29/2017 | 9 AA001439-

AA001557

27 Versa Products Company, Inc.’s Motion i}
for Summary Judgment Against MDB 09/01/2017 110 22881228
Trucking LLC's Cross-Clam

28 MDB Trucking LLC's Opposition to 09/21/2017 | 10 AA001590-
Versa Products Company, Inc.'s Motion AA001660

for Summary Judgment re: Damages and
Request for Judicial Notice

ClarkHill\61211\362027\220823859.v1-1/8/19




29 Order re: Versa Products Company, Inc.’s | 909/22/2017 | 10 AA001661-
Motion to Strike AA001666

30 Versa Products Company, Inc.’s Reply in | 09/28/2017 | 10 AA001667-
Support of Motion for Summary AA001676
Judgment re: Damages and Request for
Judicial Notice

31 | MDB Trucking LLC's Supplemental 10/12/2017 | 10 AA001677-
Brief in Opposition to Versa Products AA001685
Company, Inc.’s Motion to Strike
(Fitzsmmons)

32 Transcript of Evidentiary Hearing 10/13/2017 | 11 AA001686-

AA001934

32-1 | Continued Transcript of Evidentiary 10/13/2013 | 12
Hearing

33 Exhibitsto Transcript of Evidentiary 10/13/2017 | 12 AA001935-
Hearing AA001969

34 Order Granting Versa Products Company, ]
Inc.’s Motion to Strike MDB Trucking 12/08/2017 | 12 228818;3
LLC's Cross-Claim (Fitzssmmons)

35 Notice of Entry of Order Granting Versa | 12/28/2017 | 12 AA001984-
Products Company Inc.’sMotionto AA002002
Strike MDB Trucking LLC's Cross-Claim
(Fitzssmmons)

36 Versa Products Company, Inc.’s Motion _
for Attorneys Fees and Costs Pursuant to 01/05/2018 | 13 22883282
NRCP 37 and 68 (Fitzssmmons)

36-1 | (Continued) Versa Products Company, 01/05/2018 | 14 AA002204-
Inc.’s Motion for Attorneys Fees and AA002319
Costs Pursuant to NRCP 37 and 68
(Fitzsmmons)

37 Versa Products Company Inc.’sVerified | 01/05/2018 | 14 AA002320-
Memorandum of Costs (Fitzsimmons) AA002398

38 Erratato Versa Products Company, Inc.’s | 01/10/2018 | 14 AA002399-
Motion for Attorneys Fees and Costs AA002406
Pursuant to NRCP 37 and 68

39 MDB Trucking LLC's Motion to Retax _
and Settle Versa Products Company, 01/16/2018 | 14 228832%

Inc.’s Verified Memorandum or Costs
(Fitzsmmons)
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40 | Order Granting Versa Products Company | 01/22/2018 | 14 AA002426-
Inc.’sMotion to Strike MDB Trucking AA002444
LLC's Cross-Claim (Remmerde)

41 Order Granting Versa Products Compan -
Inc.’sMotion ?o Strike MDB Trucki rFl)g Y| 01222018 | 15 ﬁﬁgggigg
LLC'sCross-Claim (Bible)

42 MDB Trucking LLC's Opposition to 01/25/2018 | 15 AA002464-
Versa Products Company, Inc.’s Motion AA002474
for Attorneys Fees and Costs Pursuant to
NRCP 37 and 68

43 520&096 of Appeal (Case No. CV15- 01/29/2018 | 15 AA002475-

) AA002477

44 | VersaProducts Company, Inc.’s 02/02/2018 | 15 AA002478-
Opposition to MDB Trucking LLC's
Motion to Retax and Settle Costs AA002492
(Fitzsmmons)

45 Versa Products Company, Inc."s Reply In | 02/05/2018 | 15 AA002493-
Support of Motion for Attorneys Fees AA002499
and Costs Pursuant to NRCP 37 and 68
(Fitzsmmons)

46 Notice of Entry of Order Granting Versa | 02/08/2018 | 15 AA002500-
Products Company Inc.’ s Motionto AA002625
Strike MDB Trucking LLC's Cross-Claim
(Bible)

47 Versa Products Company, Inc.’ s Motion | 02/09/2018 | 15 AA002524-
for Attorneys Fees and Costs Pursuant to AA002625
NRCP 37 and 68 (Bible)

48 Versa Products Company, Inc.’s Motion i}
for Attorney Fees and Costs Pursuant to 02/09/2018 | 16 ﬁﬁggg%g
NRCP 37 and 68 (Remmerde)

49 Versa Products Company, Inc.’s Verified | 02/09/2018 | 16 AA002710-
Memorandum of Costs {Remmerde) AAQ02718

50 Versa Products Company, Inc.’s Verified )
Memorandum of Costs {Bibl €) 02/09/2018 | 16 ﬁﬁgggﬁ

51 MDB Trucking LLC's Reply in Support ]
of Motion to Retax and Settle Versa 02/12/2018 | 16 22883;;2
Products Company Inc.’s Verified
Memorandum of Costs (Fitzsmmons)

52 MDB Trucking LLC's Motion to Retax -
and Settle Versa Products Company, 02/20/2018 | 16 22883;2;’

Inc.’s Verified Memorandum or Costs
(Bible)
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53 MDB Trucking LLC's Motion to Retax 02/20/2018 | 16 AA002766-
and Settle Versa Products Company, AAQ02770
Inc.’s Verified Memorandum of Costs
(Remmerde)

54 MDB Trucking LLC's Opposition to 03/01/2018 | 16 AA002771-
Versa Products Company Inc.’s Motion AA002789
for Attorney Fees and Costs Pursuant to
NRCP 37 and 68 (Bible)

55 MDB Trucking LLC’s Opposition to 03/01/2018 | 16 AA002790-
Versa Products Company Inc.’s Motion AA002808
for Attorney Fees and Costs Pursuant to
NRCP 37 and 68 (Remmerde)

o6 | Versa Products Company, Inc.’s 03/08/2018 | 16 AA002809-
Opposition to MDB Trucking LLC's
Motion to Retax and Settle Costs AA002826
(Remmerde)

57 Versa Products Company, Inc.’s _
Opposition to MDB rucking LLC’ S 03/08/2018 | 17 228832;;
Motion to Retax and Settle Costs (Bible)

o8 g(%%e of Appea (Case No. CV16- 03/08/2018 | 17 AA002886-

) AA002888

59 g 105'1946 of Appea (Case No. CV16- 03/08/2018 | 17 AA002889-

) AA002891

60 Versa Products Company Inc.’s Reply to 2892-
MDB Trucking L LCPS gppostlon to Its 03/12/2018 | 17 22882288
Motion for Attorney’ s Fees and Costs
Pursuant to NRCP 37 and 68 (Bible)

6l Versa Products Company Inc.’s Reply to 2899-
MDB Trucking L LCPS gppostlon to Its 03/12/2018 | 17 22882882
Motion for Attorney’ s Fees and Costs
Pursuant to NRCP 37 and 68 (Remmerde)

62 MDB Trucking LLC's Reply to AA002906-
Opposition to Motion to Retax Costs 03/19/2018 | 17 A Aggzggg
(Remmerde)

63 MDB Trucking LLC's Reply to 03/19/2018 | 17 AA002911-
Opposition to Motion to Retax Costs
Bibio) AA002917

64 Transcript of Motion Hearing 04/06/2018 | 17 AA002918

AA003000

65 Order on Motion for Attorneys Fees and _

Costs and Motion to Retax and Settle 06/07/2018 | 18 228828%

Costs (Fitzssimons)
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66 Order on Motion for Attorneys Fees and i}
Costs and Motion to Retax and Settle 06/07/2018 | 18 ﬁﬁggggg
Costs (Remmerde)
67 Order on Motion for Attorneys Fees and i}
Costs and Motion to Retax and Settle 06/07/2018 | 18 ﬁﬁgggggg
Costs (Bible)
68 Notice of Entry of Order on Motion for _
Attorneys Fees and Costs and Motion to 06/13/2018 | 18 22882823
Retax and Settle Costs (Fitzimmons)
69 Notice of Entry of Order on Motion for i
Attorneys Fees and Costs and Motion to 06/13/2018 | 18 ﬁﬁgggggé
Retax and Settle Costs (Remmerde)
70 Notice of Entry of Order on Motion for _
Attorneys Fees and Costs and Motion to 06/13/2018 | 18 2288282(15
Retax and Settle Costs (Bible)
71 gf&cg of Apped (Case No. CV-15- 07/13/2018 | 18 AA003082-
) AA003084
72 g(%%e of Apped (Case No. CV16- 07/13/2018 | 18 AA003085-
) AA003087
73 51055'1 ce of Appeal (Case No. CV16- 07/13/2018 | 18 AA003088-
) AA003090
74 Notice of Cross-Appeal (Fitzsimmons) 07/24/2018 | 18 AA003091-
AA003093
75 | Noticeof Cross Appedl (Bible) 07/24/2018 | 18 AA003094-
AA003096
76 | Noticeof Cross Appeal (Remmerde) 07/24/2018 | 18 AA003097

AA003099
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FILED
Electronically
CV16-01914

2018-01-22 04:08:51
Jacqueline Bryant
Clerk of the Court

Transaction # 64925

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

* % %k

JAMES BIBLE,
Plaintiff, Case No. CV16-01914

Dept. No. 10
Vvs.

MDB TRUCKING, LLC; etal.,

Defendants.
/

ORDER

Presently before the Court is DEFENDANT/CROSS CLAIMANT/CROSS-DEFENDANT
VERSA PRODUCTS COMPANY, INC.’S MOTION TO STRIKE DEFENDANT/CROSS-
CLAIMANT/CROSS-DEFENDANT MDB TRUCKING, LLC’s CROSS-CLAIM PURSUANT TO
NRCP 35; OR IN THE ALTERNATIVE, FOR AN ADVERSE JURY INSTRUCTION (“the
Motion™). The Motion was filed by Defendant/Cross-Claimant/Cross-Defendant VERSA
PRODUCTS COMPANY, INC. (“Versa”) on May 15, 2017. Defendant/Cross-Claimant MDB
TRUCKING, LLC (“MDB”) did not file an Opposition to the Motion.! See WDCR 12(2). The
Motion was submitted for the Court’s consideration on December 12, 2017.

This case arises from a personal injury action. A COMPLAINT was filed by plaintiffs Ernest]
Bruce Fitzsimmons and Carol Fitzsimmons, on December 4, 2015 (“the Fitzsimmons Action”). The

Fitzsimmons Action was assigned Second Judicial District Court case number CV15-02349.

! The issues presented in the Motion were fully briefed in FITZSIMMONS, et al. v. MDB TRUCKING, LLC, et al.,
CV15-02349.

31
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Numerous other plaintiffs were joined into the Fitzsimmons Action. Two additional cases were filed
and prosecuted outside of the Fitzsimmons Action: the instant case and GENEVA M. REMMERDE
v. MDB TRUCKING, LLC et al., CV16-00976 (“the Remmerde Action™). The instant action was
filed on September 20, 2016. The Remmerde Action was filed May 2, 2016. It is alleged in all three
actions that on July 7, 2014, Defendant Daniel Anthony Koski (“Koski”), while driving a truck for
MDB, negligently spilled a load of gravel into the roadway. The spilled gravel caused the driving
plaintiffs to lose control of their vehicles and numerous accidents occurred resulting in the three
separate cases. The plaintiffs sustained physical and emotional injuries as a result of the accidents.
In response to the complaint filed in the instant action, MDB filed a THIRD-PARTY COMPLAINT
(“the MDB Cross-Claim™) September 20, 2016. The MDB Cross-Claim had two causes of action
relative to Versa: Implied Indemnification and Contribution.> MDB alleges it was not Koski’s
negligence that caused the gravel to spill; rather, the spill was caused by the “unreasonably
dangerous and defective” design and manufacture of the trailer that held the gravel. The MDB
Cross-Claim, 4:3-5. Therefore, MDB brought the Cross-Claim against the manufacturers of the
trailer and its components, including Versa. MDB avers Versa produced a solenoid valve which
would, “activate inadvertently allowing the gates to open and release the load [of gravel] carried by
the trailer.” The MDB Cross-Claim, 4:6-8. MDB also claims there were safer alternatives available
to Versa; the solenoid valve was unreasonably dangerous and defective; and Versa failed to provide
appropriate safety mechanisms regarding the solenoid valve. The MDB Cross-Claim, 4:12-15.

The Motion is the same as the motion practice in the Fitzsimmons Action and the Remmerde
Action. The issues are identical, as are the relevant parties. The Court issued an ORDER (“the
December Order™) on December 8, 2017, in the Fitzsimmons Action. The December Order
conducted a thorough analysis of the issue presented in the Motion. See generally Young v. Johnny

Ribeiro Building, Inc., 106 Nev. 88, 787 P.2d 777 (1990), and NRCP 37. The Court found in the

2 Versa filed CROSS-DEFENDANT VERSA PRODUCTS COMPANY INC.’S MOTION TO DISMISS CROSS-
CLAIMANT MDB TRUCKING, LLC’S THIRD CAUSE OF ACTION FOR IMPLIED INDEMNITY PURSUANT TO
NRCP 12(B)(5) (“the MTD”) on September 21, 2016. A Stipulation was filed on November 23, 2016, agreeing to
dismiss MDB’s Cross-Claim for Implied Indemnity. The only remaining cause of action alleged by MDB against Versa
is for Contribution.
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

December Order case concluding sanctions were an appropriate sanction for MDB’s spoliation of
critical evidence. The Court finds a restatement of the December Order is unnecessary in the instant
action. Given the indistinguishable issues the Court attaches hereto and incorporates herein as
EXHIBIT A the December Order which shall be considered dispositive of the issue raised in the
Motion.?

It is hereby ORDERED DEFENDANT/CROSS CLAIMANT/CROSS-DEFENDANT
VERSA PRODUCTS COMPANY, INC.’S MOTION TO STRIKE DEFENDANT/CROSS-
CLAIMANT/CROSS DEFENDANT MDB TRUCKING, LLC’s CROSS-CLAIM PURSUANT TO
NRCP 35; OR IN THE ALTERNATIVE, FOR AN ADVERSE JURY INSTRUCTION is
GRANTED. MDB TRUCKING, LLC’S CROSS-CLAIM is DISMISSED.

DATED this Q__Q_ day of January, 2018.

G

ELLIOTT A. SATTLER ——
District Judge

3 The Court notes D.C.R. 13(3) states, “[f]ailure of the opposing party to serve and file his written opposition may be
construed as an admission that the motion is meritorious and a consent to granting the same.” Versa has not moved to
have the Motion granted under this standard.
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I certify that [ am an employee of the Second Judicial District Court
of the State of Nevada, County of Washoe; that on this__ day of January, 2018, I deposited in
the County mailing system for postage and mailing with the United States Postal Service in Reno,

Nevada, a true copy of the attached document addressed to:

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that I am an employee of the Second Judicial District Court of the State of
Nevada, in and for the County of Washoe; that on theé@ay of January, 2018, [ electronically
filed the foregoing with the Clerk of the Court by using the ECF system which will send a notice

of electronic filing to the following:

MATTHEW ADDISON, ESQ.

JOSH AICKLEN, ESQ.
KATHERINE PARKS, ESQ.

BRIAN BROWN, ESQ.

THIERRY BARKLEY, ESQ.
SARAH QUIGLEY, ESQ.

JESSICA WOELFEL, ESQ.

JACOB BUNDICK, ESQ.
NICHOLAS M. WIECZOREK, ESQ.

$heila Mansfitld

)
Judicial Assistant
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FILED
Electronically
CV15-02349

2017-12-08 02:59:29
Jacqueline Bryant
Clerk of the Court

Transaction # 64312

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

* %k

ERNEST BRUCE FITZSIMMONS, et al.,
Plaintiffs, Case No. CV15-02349

Dept. No. 10
VvSs.

MDB TRUCKING, LLC; etal.,

Defendants.
/

ORDER

Presently before the Court is DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT
VERSA PRODUCTS COMPANY, INC.”S MOTION TO STRIKE DEFENDANT/CROSS-
CLAIMANT/CROSS-DEFENDANT MDB TRUCKING, LLC’S CROSS-CLAIM PURSUANT
TO NRCP 35; OR IN THE ALTERNATIVE, FOR AN ADVERSE JURY INSTRUCTION (“the
Motion”). The Motion was filed by Defendant/Cross-Claimant/Cross-Defendant VERSA
PRODUCTS, INC. (“Versa”) on May 15,2017.! Defendant/Cross-Claimant, MDB Trucking,
LLC (“MDB”) filed MDB’S OPPOSITION TO VERSA PRODUCTS COMPANY, INC.’S
MOTION TO STRIKE AND/OR SPOLIATION INSTRUCTIONS (“the Opposition”) on June 2,
2017. Versa filed DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT VERSA

! Versa filed the ERRATA TO DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT VERSA PRODUCTS
COMPANY, INC.’S MOTION TO STRIKE DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT MDB
TRUCKING, LLC’s CROSS-CLAIM PURSUANT TO NRCP 37; OR IN THE ALTERNATIVE, FOR AN ADVERSE
JURY INSTRUCTION (“the Errata™) on May 5, 2017. The Errata clarifies Versa is bringing the Motion pursuant to
NRCP 37, not NRCP 35 as noted in the caption to the Motion. The reference to NRCP 35 is made only in the caption to
the pleading; therefore, the Court presumes it is merely a typographical error. '

-1-
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PRODUCTS COMPANY, INC.’S REPLY TO MDB’S OPPOSITION TO VERSA PRODUCTS
COMPANY, INC.’S MOTION TO STRIKE MDB TRUCKING, LLC’S CROSS-CLAIM
PURSUANT TO NRCP 37; OR IN THE ALTERNATIVE, FOR AN ADVERSE JURY
INSTRUCTION (“the Reply”) on June 12, 2017, and contemporaneously submitted the matter for
the Court’s consideration. The Court entered an ORDER on August 1, 2017, setting the Motion
for oral argument.” The Court heard the arguments of counsel on August 29, 2017, and took the
matter under submission.

The Court felt case concluding sanctions were a potential discovery sanction for the alleged
abuse following the oral argument. An evidentiary hearing affording both sides the opportunity to
present witnesses was required given this conclusion. See generally, Nevada Power v. Fluor lilinois,
108 Nev. 638, 837 P.2d 1354 (1992). The Court entered an ORDER (“the September Order”) on
September 22, 2017, directing the parties to set the matter for an evidentiary hearing. The
evidentiary hearing was conducted on October 13, 2017 (“the October Hearing™). Versa called one
expert witness, Scott Palmer (“Palmer”), and one lay witness Garrick Mitchell (“Mitchell”) at the
October Hearing. MDB called one expert witness, Dr. David Bosch (“Dr. Bosch™), and two lay
witnesses, Patrick Bigby (“Bigby”) and Erik Anderson (“Anderson™) at the October Hearing. The
Court admitted numerous exhibits during the October Hearing. The Court permitted the parties to
argue their respective positions. Trial was scheduled to begin on October 30, 2017. The Court was
aware of its obligation to make detailed findings of facts and conclusions of law. Further, the Court
wanted to fulfill these obligations in a thoughtful manner and in writing pursuant to the mandates of
the Nevada Supreme Court. The Court informed the parties the Motion would be granted and
vacated the trial date. The Court took the matter under submission. This written ORDER follows.

This case arises from a personal injury action. A COMPLAINT (“the Complaint”) was filed
by Plaintiffs Ernest Bruce Fitzsimmons and Carol Fitzsimmons, on December 4, 2015. Numerous
other plaintiffs were joined into the Fitzsimmons case. It is alleged on July 7, 2014, Defendant

Daniel Anthony Koski (“Koski”), while driving a truck for MDB, negligently spilled a load of

2 There were numerous other pre-trial motions scheduled for oral argument on the same date.

2-
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gravel into the roadway. The spilled gravel caused the driving plaintiffs to lose control of their
vehicles and numerous accidents occurred. The plaintiffs sustained physical and emotional injuries
as a result of the accidents. In response to the Complaint, MDB filed a THIRD-PARTY
COMPLAINT (“the MDB Cross-Claim”) June 15, 2016. The MDB Cross-Claim had two causes
of action relative to Versa: Implied Indemnification and Contribution.> MDB alleges it was not
Koski’s negligence that caused the gravel to spill; rather, the spill was caused by the “unreasonably
dangerous and defective” design and manufacture of the trailer that held the gravel. The MDB
Cross-Claim, 3:5-7. Therefore, MDB brought the Cross-Claim against the manufacturers of the
trailer and its components, including Versa. MDB avers Versa produced a solenoid valve which
would, “activate inadvertently allowing the gates to open and release the load [of gravel] carried by
the trailer.” The MDB Cross-Claim, 3:10-11. MDB also claims there were safer alternatives
available to Versa; the solenoid valve was unreasonably dangerous and defective; and Versa failed
to provide appropriate safety mechanisms regarding the solenoid valve. The MDB Cross-Claim,
3:12-18.

Versa has denied its product is defective and further denies any responsibility for the spilling
of the gravel. Additionally, Versa filed DEFENDANT/CROSS-CLAIMANT VERSA PRODUCTS
COMPANY, INC.”’S ANSWER TO PLAINTIFFS ERNEST BRUCE FITZSIMMONS AND
CAROL FITZSIMMONS’ FIRST AMENDED COMPLAINT AND CROSS-CLAIM AGAINST
MDB TRUCKING, LLC; DANIEL ANTHONY KOSKI; AND DOES I-X, INCLUSIVE (“the

Versa Cross-Claim”) on June 29, 2016. The Versa Cross-Claim alleges one cause of action against

MDRB: Contribution. Versa alleges MDB “negligently operated, maintained, owned, serviced and/or

entrusted the subject trailer....” The Versa Cross-Claim, 10:17-18. Versa and MDB are the only
remaining parties in this litigation: all of the plaintiffs consolidated into these proceedings, and all

of the other defendants have been dismissed and/or settled.

? Versa filed CROSS-DEFENDANT VERSA PRODUCTS COMPANY INC.’S MOTION TO DISMISS CROSS-
CLAIMANT, MDB TRUCKING, LLC’S THIRD CAUSE OF ACTION FOR IMPLIED INDEMNITY PURSUANT
TO NRCP 12(B)(5) (“the MTD”) on June 27, 2016. The Court granted the MTD on October 19, 2016. The only
remaining cause of action alleged by MDB against Versa is for Contribution.
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The Motion avers MDB has destroyed or disposed of critical evidence which directly
impacts Versa’s ability to represent itself in the instant litigation. Specifically, the Motion contends
after the accident MDB continued to use the truck in question; failed to keep the truck in the same
condition as it was on the day in question; serviced the truck routinely; repaired and replaced the
electrical systems that control the solenoid which operated the Versa valve; and failed to take steps
to preserve this critical evidence knowing litigation was highly probable. The Opposition contends
there has been no spoliation of evidence in this case. Further, the Opposition posits there was
nothing more than routine maintenance done on the trailer; therefore, Versa’s ability to defend itself
has not been impaired.

The Motion avers MDB had a duty to preserve the discarded electrical systems in
anticipation of the underlying action. In Fire Ins. Exchange v. Zenith Radio Corp., 103 Nev. 648,
651,747 P.2d 911, 914 (1987), the Nevada Supreme Court held, “even where an action has not been
commenced and there is only a potential for litigation, the litigant is under a duty to preserve the
evidence which it knows or reasonably should know is relevant to the action.” The Motion
concludes the appropriate sanction for the failure to preserve this crucial evidence should be
dismissal of the entire action. See generally Young v. Johnny Ribeiro Building Inc., 106 Nev. 88,
787 P.2d 777 (1990), and NRCP 37.

Discovery sanctions are within the discretion of the trial court. See Stubli v. Big D Int’l
Trucks, Inc., 107 Nev. 309, 312, 810 P.2d 785, 787 (1991), and Kelly Broadcasting v. Sovereign
Broadcast, 96 Nev. 188, 192, 606 P.2d 1089, 1092 (1980). “Generally, sanctions may only be
imposed where there has been willful noncompliance with the court’s order, or where the adversary
process has been halted by the actions of the unresponsive party.” Zenith, 103 Nev. at 651, 747
P.2d at 913 (citing Finkelman v. Clover Jewelers Blvd. Inc., 91 Nev. 146, 147, 532 P.2d 608, 609
(1975) and Skeen v. Valley Bank of Nevada, 89 Nev. 301, 303, 511 P.2d 1053, 1054 (1973)).
Accord GNLV Corp. v. Service Control Corp., 111 Nev. 866, 869, 900 P.2d 323, 325 (1995).
Dismissal of an entire action with prejudice is a dramatic punishment for a discovery abuse. The
Nevada Supreme Court cautions district courts the use of such a Draconian sanction should be

approached with caution. “The dismissal of a case, based upon a discovery abuse such as the

-4-
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destruction or loss of evidence, ‘should be used only in extreme situations; if less drastic sanctions
are available, they should be utilized.”” GNLV, 111 Nev. at 870, 900 P.2d at 326 (citation omitted).
Additionally, the Nevada Power Court held it was an abuse of discretion for a district court to grant
case concluding sa.ﬁctions without an evidentiary hearing. The Nevada Power Court held the party
facing a case terminating sanction needs an “opportunity to present witnesses or to cross-examine
[the movant] or their experts with regard to [the discovery violations].” Nevada Power, 108 Nev. at
646, 837 P.2d at 1360. Cf. Bahena v. Goodyear Tire & Rubber Co. (“Bahena II’), 126 Nev. 606,
612,245 P.3d 1182, 1186 (2010).

The Nevada Rules of Civil Procedure provide that a party who fails to comply with discovery,
orders or rules can be sanctioned for that failure. NRCP 37(b). Sanctions against a party can be
graduated in severity and can include: designation of facts to be taken as established; refusal to allow
the disobedient party to support or oppose designated claims or defenses; prohibition of the
offending party from introducing designated matters in evidence; an order striking out pleadings or
parts thereof or dismissing the action; or rendering a judgment by default against the disobedient
party. NRCP 37(b)(2). Case concluding sanctions need not be preceded by other less severe
sanction. GNLV, 111 Nev. at 870, 900 P.2d at 325. A disobedient party can also be required to pay
the reasonable expenses, including attorney fees caused by the failure. NRCP 37(b)(2)(E).

The Young Court adopted an eight factor analysis (“the Young factors™) district courts must
go through if they feel a discovery abuse is so severe it warrants dismissal. The Young Court held,
“every order of dismissal with prejudice as a discovery sanction be supported by an express, careful
and preferably written explanation of the court’s analysis of the pertinent factors.” Young, 106 Nev.
at 93, 787 P.2d at 780. The Young factors are as follows: (1) the degree of willfulness of the
offending party; (2) the extent to which the non-offending party would be prejudiced by a lesser
sanction; (3) the severity of the sanction of dismissal relative to the severity of the discovery abuse;
(4) whether any evidence has been irreparably lost; (5) the feasibility and fairness of less severe
sanctions; (6) the policy favoring adjudication on the merits; (7) whether sanctions unfairly operate
to penalize a party for the misconduct of his or her attorney; and (8) the need to deter parties and

future litigants from similar abuses. /d. In discovery abuse situations where possible case-
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concluding sanctions are warranted, the trial judge has discretion in deciding which factors are to be
considered on a “case-by-case” basis. Bahena II, 126 Nev. at 610, 245 P.3d at 1185 (citing Higgs v.
State, 126 Nev. 1, 17, 222 P.3d 648, 658 (2010)). The Young factor list is not exhaustive and the
Court is not required to find that all factors are present prior to making a finding. “Fundamental
notions of faimess and due process require that discovery sanctions be just and . . . relate to the
specific conduct at issue.” GNLV, 111 Nev. at 870, 900 P.2d at 325.

The Nevada Supreme Court has addressed orders of case concluding sanctions on numerous
occasions. The Zenith Court found a party whose agent destroyed and/or lost a television prior to
the commencement of the underlying action, after the party’s expert had an opportunity to test the
television and opine on the television as a cause of a fire, had committed a discovery abuse
warranting case concluding sanctions.* The Zenith Court held, “[t]he actions [of the appellant] had
the effect of reserving to itself all expert testimony based upon examination of the television set.”
103 Nev. at 652, 747 P.2d at 914.

The Kelly Broadcasting Court held the striking of an answer and entry of a judgment in favor
of the non-offending party (Kelly) was an appropriate sanction for failing to complete discbvery by
the offending party (Sovereign). Kelly Broadcasting, 96 Nev. at 192, 606 P.2d at 1092. Sovereign
argued a lesser sanction of striking only the affirmative defense to which the interrogatories applied
was a more appropriate sanction. The Kelly Broadcasting Court disagreed, noting “[t]he question is
not whether this court would as an original matter have entered a default judgment as a sanction for
violating a discovery rule; it is whether the trial court abused its discretion in so doing. We do not
find an abuse of discretion in this case.” Id.

The Stubli Court upheld case concluding sanctions when the appellant or its agents failed to
preserve evidence related to the cause of a trucking accident. The respondent provided expert
affidavits which posited the cause of the accident could have been something other than the

respondent’s work on the truck. “The experts further asserted that appellant’s failure to preserve the

* The trial court actually struck the appellant’s expert witness from the trial. The appellant indicated it had insufficient
evidence to proceed without its expert and the trial court granted summary judgment in favor of the respondent. Zenith,
103 Nev. at 651, 747 P.2d at 913.
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[truck and its components] had made it impossible for respondents to establish their defense theory.”
Stubli, 107 Nev. at 312, 810 P.2d at 787. See also, North American Properties v. McCarran
International Airport, 2016 WL 699864 (Nev. Supreme Court 2016). But see, GNLV, supra (case
concluding sanctions not appropriate when other evidence existed which experts could use to assist
in their analysis including the statements of witnesses who saw the spoliated evidence).

The Court has considered the arguments of counsel, all of the pleadings on file in the instant
action, the testimony of the witnesses at the evidentiary hearing, the exhibits admitted at that
hearing, and the relevant case law discussed, supra. The issue presented in the case is actually very
narrow: MDB claims it was a defective solenoid manufactured by Versa that malfunctioned causing
a truck full of gravel to dump onto one of the two busiest roadways in Washoe County. MDB does
not dispute the electrical systems were not preserved in anticipation of the trial or potential testing.
MDB took no steps to warn its employees to keep any components in the electrical system should
they need to be replaced. There are no pictures taken of the electrical system or the components.
MDB’s employees cannot testify to the condition of the components when they were replaced.
Versa avers there were other potential causes of the malfunction, including an electrical issue. Versa)
further éontends it cannot present these issues to the jury in support of its defense because the

evidence no longer exists. The Court reviews the Young factors as follows:

I Willfulness

The first Young factor is willfulness. In Childers v. State, 100 Nev. 280, 283, 680 P.2d 598,
599 (1984), the Nevada Supreme Court found the term willful, “implies simply a purpose or
willingness to commit the act or to make the omission in question. The word does not require in its
meaning any intent to violate law, or to injure another, or to acquire any advantage.” Willfulness
may be found when a party fails to provide discovery and such failure is not due to an inability on
the offending party’s part. Havas v Bank of Nevada, 96 Nev. 567, 570, 613 P.2d 706, 708 (1980).
The Nevada Supreme Court has not opined that it is necessary to establish wrongful intent to

establish willfulness.

-
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Clearly MDB should have anticipated extensive litigation as a result of the incident that
occurred on July 7, 2014. This was not a mere “slip and fall” where the putative plaintiff initially
claims he/she is not injured only later to come back and sue. There were numerous accidents and
injuries as a result of collisions occurring on a highway. MDB, or its counsel, had to know there
would be litigation as a result of these events. The Court heard no testimony that MDB took any
steps to preserve the truck or trailer in any way. There was no testimony indicating memorialization
of the condition of the vehicle was ever contemplated by anyone at MDB. On the contrary, the truck
and trailer continued to be in use after the events of July 7, 2014. It was subject to “routine”
maintenance. The Court may have condoned the continued use of the truck, and even the trailer, had
there been any steps taken to preserve the appearance of these items as they existed at the time of the
event, or prior to the “routine” maintenance. The memorialization did not occur.

It would have been simple to inform the shop staff to photograph the truck and trailer on or
about July 7, 2014. It would have required minimal effort to inform the shop staff to preserve any
electrical parts taken off the truck or trailer during the maintenance. If these steps had been taken
the Court would be looking at this case through the prism of GNLV because both parties would have
had alternative ways to prove or disprove their theory of the case. Based on the inaction of MDB in
preserving or memorializing the condition of the truck and trailer the Court must view this case
through the prism of Stubli and Zenith: MDB alone has the ability to call experts to support their
position. Versa’s expert has a theory he can neither confirm nor refute based on the loss of the
electrical components. The Court does not find MDB intentionally disposed of the components in
order to harm Versa, nor were MDB’s employees acting with any malevolence; however, the Court
does find MDB is complicit of benign neglect and indifference to the needs of Versa regarding
discovery in this action.

II.  The possibility of a lesser sanction

The second Young factor is possible prejudice to Versa if a lesser sanction were imposed.
The Court would consider lesser sanctions, including an adverse inference instruction, a rebuttable

presumption instruction, and the striking of the MDB’s expert as alternative sanctions. The Court
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does not find any of these sanctions strike the appropriate balance between MDB’s actions and the
harm imposed on Versa’s case. Should the Court strike Dr. Bosch from being a witness at the trial
MDB would be in the same position as the appellant in Zenith: unable to prove its case given the
lack of expert testimony and subject to a motion for summary Jjudgment. This outcome would be a
patent waste of limited judicial resources and of the jury’s time. The Court does not find an adverse
inference instruction pursuant to NRS 47.250(3) and Bass-Davis v. Davis, 122 Nev. 442, 134 P.3d
103 (2006), is appropriate under the circumstances before the Court.> As noted by the Zenith Court,
“[t]he actions of [MDB] had the effect of reserving to itself all expert testimony based upon
examination of the [electronic components]. Any adverse presumption which the court might have
ordered as a sanction for the spoliation of evidence would have paled next to the testimony of the
expert witness.” Zenith, 103 Nev. at 652, 747 P.2d at 914. Additionally, an adverse inference
instruction requires an “intent to harm another party through the destruction and not simply the
intent to destroy evidence.” Bass-Davis, 122 Nev. at 448, 134 P.3d at 106. The Court does not find
MDB intended to harm Versa by destroying or disposing of the electrical components; therefore, it
could not give this instruction. The Court can conceive of no other sanction which would be

appropriate under these circumstances.

3 At oral argument counsel for MDB stated:

Recently the Nevada Supreme Court has declared that the Bass versus Davis case is the prevailing case on the
spoliation of evidence, not Young versus Ribeiro. And in a case called Walmart Stores, Inc. versus the Eighth
Judicial District, No. 48488, January 31st of 2008, the court said, “It is an abuse of discretion for a district court
not to consider the case of Bass-Davis versus Davis when imposing sanctions pursuant to Nevada Rule of Civil
Procedure 37 for an allegation of spoliation.”

TRANSCRIPT OF PROCEEDINGS, EVIDENTIARY HEARING, 208:15-24. The citation to an unpublished
disposition of the Nevada Supreme Court issued prior to January 1, 2016, is a violation of ADKT 0504 and SCR 123
(the SCR was repealed by the ADKT). The Court found it difficult to believe the Nevada Supreme Court would make
such a sweeping change to firmly established precedent as that represented by counsel in an unpublished disposition.
The Court was unfamiliar with Walmart, so the Court endeavored to familiarize itself with the case. The Court looked
up the case number provided by counsel on the Nevada Supreme Court webpage. Troublingly, the Court was unable to
verify the veracity of the proposition proffered by MDB because the parties agreed to dismiss their proceedings and
the Nevada Supreme Court vacated the order upon which MDB makes its argument. The Nevada Supreme Court had
granted a Writ of Mandamus on January 31, 2008; however, it withdrew that order on a subsequent date. The Nevada
Supreme Court webpage indicates the parties contacted the Supreme Court on February 2, 2008, and indicated they had
settled their case. The Nevada Supreme Court entered an order vacating the January 31, 2008, order upon which MDB
relies and “den[ied] the petition as moot” on February 13, 2008. In short, the “case” MDB relies upon does not even
exist.

-9-
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III. The severity of the sanction of dismissal relative 10 the severity of the discovery abuse

“The dismissal of a case, based upon a discovery abuse . . . should be used only in extreme
situations; if less drastic sanctions are available, they should be utilized.” GNLV, 111 Nev. at 870,
900 P.2d at 325 (citing Young, 106 Nev. at 92, 787 P.2d at 779-80). The Court is keenly aware that
granting the Motion effectively ends the case. The Court does not take this action lightly. The only
issue in this case is why the door to the trailer opened causing the gravel to dump into the roadway.
The Court finds MDB’s disposal of the electronic components without memorializing them in any
way effectively halted the adversarial process. It left all of the “cards” in MDB’s hands and left
Versa with nothing other than a theory it could neither prove nor disprove. MDB could simply rely
on its expert during trial and argue Versa had no proof of its theory and the theory itself was
preposterous. This is the position taken by MDB at the evidentiary hearing. Versa is left with no
way of verifying its theory of the case.

Counsel for MDB directed the Court’s attention at the evidentiary hearing to the strength of
their expert (Dr. Bosch) and the weakness of Versa’s expert (Palmer). Counsel further emphasized
the lack of plausibility of the Palmer’s conclusions that it could have been an abraded wire which
caused an electrical failure rather than some issue with the solenoid or the Versa valve. The Court is
not convinced this should be the deciding factor in resolving the issue of case concluding sanctions
for the following reasons:

1. MDB’s own employee (the same employees who serviced the truck and trailer)
acknowledged at the evidentiary hearing that the abrasions Palmer referenced actually do
occur;® and

¢Q: Okay. You also mentioned that you want to replace those cords, the seven and the — the seven-conductor and the
four-conductor cords because they will get cut on the deck plate, they will get abraded, they will become cracked; is that
correct?

A: T have seen that, yes.

TRANSCRIPT OF PROCEEDINGS, EVIDENTIARY HEARING (testimony of Patrick Bigby), 154:1-6.

-10-
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2. Dr. Bosch had to acknowledge, though grudgingly and with great circumspection, that it

was possible though highly unlikely the electrical system could have caused the valve in
question to open.’

The Court’s decision regarding the issue presented in the Motion is not predicated on who has
the “stronger case” or the “better expert” at the evidentiary hearing. If this were the analysis the
Court would agree with MDB: Dr. Bosch is a very credible witness and it is likely MDB has the
more compelling argument to present to the jury. This, however, is not the issue. The issue in the
Court’s analysis is MDB’s actions deprived Versa of any ability to prove its case: the adversarial
process was stymied by MDB regarding the most critical pieces of evidence. Had MDB’s witnesses
testified the abrasions never occur, or abrasions were photographed and/or documented and none
existed on this truck, the Court’s conclusion may have been different. Here we know it could have
occurred as Palmer suggested.

1V. Whether evidence is irreparably lost

Clearly the relevant evidence is lost. The employees of MDB testified at the evidentiary
hearing the electronic components had been thrown away.

V. The feasibility and fairness of a less severe sanctions

The Court discussed the possibility of less severe sanctions in section II. The same analysis
applies here. There does not appear to be any sanction short of case concluding sanctions which
would be appropriate under the circumstances of this case. The Court also acknowledges that
progressive sanctions are not always necessary. The circumstances presented in the Motion are

unique and the most severe sanction is appropriate.

’Q: Is there any scenario under which current from the seven-prong cord having contact with the four-prong cord could
open the versa valve?

A: Anything is possible, but it’s highly improbable in this case.

TRANSCRIPT OF PROCEEDINGS, EVIDENTIARY HEARING (testimony of Dr. Bosch), 161:5-9. Dr. Bosch’s
testimony clearly established he did not believe there was a short or other electrical failure that caused the valve to open.
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V1. The policy favoring adjudication on the merits; and

VIL The need to deter parties and future litigants from similar abuse

The Court considers the sixth and eighth Young factors together. Nevada has a strong policy,
and the Court firmly believes, that cases should be adjudicated on their merits. See, Scrimer v. Dist.
Court, 116 Nev. 507, 516-517, 998 P.2d 1190, 1196 (2000). See also, Kahn v. Orme, 108 Nev. 510,
516, 835 P.2d 790, 794 (1992). Further, there is a need to deter litigants from abusing the discovery
process established by Nevada law. When a party repeatedly and continuously engaged in discovery
misconduct the policy of adjudicating cases on the merits is not furthered by a lesser sanction.
Foster, 126 Nev. at 65, 227 P.3d at 1048. The case sub judice is not one of systemic discovery
abuse. However, the Court concludes to allow the case to go forward as it is currently postured
would be the antithesis of allowing it to proceed “on the merits.” The merits of Versa’s case would
not be able to be evaluated by the jury because Versa could not test its theory on the actual
components. The jury would be left to guess about what may have occurred rather than weigh the
competing theories presented. MDB would have an overwhelmingly unfair advantage given its
action.

The Court balances the laudable policy of trial on the merits against the need to deter future
litigants from abusing the discovery process. The Court turns back to the Zenith Court’s direction to
all potential litigants regarding their duty to preserve evidence. The Zenith Court stated, “[i]t would
be unreasonable to allow litigants, by destroying physical evidence prior to a request for production,
to sidestep the district court’s power to enforce the rules of discovery.” Id 103 Nev. at 651, 747
P.2d at 913. Accord, Colfer v. Harmon, 108 Nev. 363, 832 P.2d 383 (1992). To allow this case to
go forward, when the only evidence which may have supported Versa’s defense was in the sole
possession of MDB and MDB did nothing to preserve or document that evidence, would set a
dangerous precedent to similarly situated parties in the future. It would also be antithetical to a

potential litigant’s obligation to preserve the very evidence it may have to produce during discovery.
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When the Court balances the sixth and eighth Young factor it concludes dismissal of MDB’s claims

against Versa are appropriate.

VIIL Whether sanctions unfairly operate to penalize a party for the misconduct of his or her

atiorney

There is no evidence to show MDB’s counsel directed MDB to destroy or fail to memorialize
the evidence in question. The Court finds this factor to be inapplicable to the Young analysis.

“Fundamental notions of fairness and due process require that discovery sanctions be just
and . . . relate to the specific conduct at issue.” GNLV, 111 Nev. at 870, 900 P.2d at 325 (citing
Young, 106 Nev. at 92, 787 P.2d at 779-80). The Court recognizes that discovery sanctions should
be related to the specific conduct at issue. The discovery abuse in this case crippled one party’s
ability to present its case. Weighing all eight factors above the Court concludes the dismissal of the
MDB Cross-Claim is appropriate. Due to the severity of MDB’s discovery abuse there are no lesser
sanctions that are suitable.

It is hereby ORDERED DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT
VERSA PRODUCTS COMPANY, INC.’S MOTION TO STRIKE DEFENDANT/CROSS-
CLAIMANT/CROSS-DEFENDANT MDB TRUCKING, LLC’S CROSS-CLAIM PURSUANT TO
NRCP 35; OR IN THE ALTERNATIVE, FOR AN ADVERSE JURY INSTRUCTION is
GRANTED. MDB TRUCKING, LLC’S CROSS-CLAIM is DISMISSED.

DATED this _a day of December, 2017.

s

ELLIOTT A. SATTLER ———
District Judge
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CERTIFICATE OF MAILING
Pursuant to NRCP 5(b), I certify that I am an employee of the Second Judicial
District Court of the State of Nevada, County of Washoe; that on this_____ day of December, 2017,
I deposited in the County mailing system for postage and mailing with the United States Postal

Service in Reno, Nevada, a true copy of the attached document addressed to:

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that I am an employee of the Second Judicial District Court of the State of
Nevada, in and for the County of Washoe; that on the _g day of December, 2017, I
electronically filed the foregoing with the Clerk of the Court by using the ECF system which will

send a notice of electronic filing to the following:

JOSH AICKLEN, ESQ.
MATTHEW ADDISON, ESQ.
KATHERINE PARKS, ESQ.
BRIAN BROWN, ESQ.
THIERRY BARKLEY, ESQ.
SARAH QUIGLEY, ESQ.
JESSICA WOELFEL, ESQ.
JACOB BUNDICK, ESQ.
NICHOLAS WIECZOREK, ESQ.

Judicial Assi$tant
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FILED
Electronically
CV15-02349
2018-01-25 01:54:58 PM
Jacqueline Bryant
Clerk of the Court
2645 Transaction # 6498952 : pmse

NICHOLAS M. WIECZOREK
Nevada Bar No. 6170

Email: NWieczorek@clarkhill.com
JEREMY J. THOMPSON

Nevada Bar No. 12503

Email: JThompson@clarkhill.com
COLLEEN E. McCARTY

Nevada Bar No. 13186

Email: CMcCarty@clarkhill.com
CLARK HILL PLLC

3800 Howard Hughes Parkway, Suite 500
Las Vegas, Nevada 89169
Telephone: (702) 862-8300
Facsimile: (702) 862-8400
Attorneys for Cross-Claimant

MDB Trucking, LLC

SECOND JUDICIAL DISTRICT COURT

WASHOE COUNTY, NEVADA
ERNEST BRUCE FITZSIMMONS and Case No.:  CV15-02349
CAROL FITZSIMMONS, Husband and Dept. No.: 10
Wife,
[Consolidated Proceeding]
Plaintiffs,
V8. CROSS-CLAIMANT MDB TRUCKING
LLC’S OPPOSITION TO CROSS-
D R o G DANIEL DEFENDANT VERSA PRODUCTS
setal, COMPANY, INC.’S MOTION FOR
Defendants ATTORNEYS’ FEES AND COSTS
' PURSUANT TO NRCP 37 AND NRCP 68
AND ALL RELATED CASES.

Cross-Claimant MDB Trucking, LLC (“MDB”), by and through its counsel of record
Nicholas M. Wieczorek, Esq., Jeremy J. Thompson, Esq. and Colleen E. McCarty, Esq. of the

law firm of Clark Hill PLLC, hereby files this Opposition to Cross-Defendant Versa Products
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Company, Inc.'s Motion for Attorneys’ Fees and Costs Pursuant to NRCP 37 and NRCP 68
(“Opposition” and “Motion” respectively).

This Opposition is made and based on the following Memorandum of Points and
Authorities; the pleadings and papers on file herein; and any oral argument the Court may
permit at the hearing of this matter.

Dated this 26% day of January, 2018.
CLARK HILL PLLC

By: W ?//

NICHOLAS M. WIECZOREK
Nevada Bar No. 6170
JEREMY J. THOMPSON
Nevada Bar No. 12503
COLLEEN E. MCCARTY
Nevada Bar No. 13186

3800 Howard Hughes Parkway, Suite 500
Las Vegas, Nevada 89169
Telephone: (702) 862-8300
Attorneys for Cross-Claimant
MDB Trucking, LLC

MEMORANDUM OF POINTS AND AUTHORITIES

L.

INTRODUCTION

As set forth in greater detail in the Argument, below, further sanctions beyond those set
forth in the Court’s Order dated December 8, 2017 (“Order”), specifically Versa’s request for
attorneys’ fees and costs, should not be awarded under NRCP 37 because the Court did not find
MDB’s actions to be intentional. See GNLV Corp. v. Service Control Corp., 111 Nev. 866,
869, 900 P.2d 323, 325 (1995) (further sanctions only appropriate where the court finds willful
noncompliance). Further, no award of attorneys’ fees and costs is appropriate under NRCP 68,

where such an award is discretionary and all factors the Court must consider weigh in favor of
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MDB. See Beattie v. Thomas, 99 Nev. 579, 588-89, 668 P.2d 268, 274 (1983) (awarding fees
and costs without consideration of four factors is an abuse of discretion).
For these reasons, MDB respectfully requests this Court deny all requests for attorneys’
fees and costs set forth in Versa’s Motion.
II.

ARGUMENT

A. MDB Should Not Be Further Sanctioned Under NRCP 37 for Its
“Benign” Actions.

Further sanctions against MDB are not warranted pursuant to NRCP 37, where, as here,
its failure to retain certain electrical components was in no way willful or intended to harm
Versa. This Court already imposed the most severe sanction available to it, case ending
sanctions against MDB, based upon its analysis of the factors set forth in Young v. Johnny
Ribeiro Building Inc., 106 Nev. 88, 787 P.2d 777 (1990). To impose additional punishment in
the form of an award of nearly $300,000.00 in attorneys’ fees and costs to Versa, based upon
the specific facts and circumstances surrounding MDB’s failure to preserve evidence, would be
patently unjust. As stated in its Order: “The Court does not find MDB intentionally disposed ot
the components in order to harm Versa, nor were MDB’s employees acting with any
malevolence; however, the Court does find MDB is complicit of benign neglect and
indifference to the needs of Versa regarding discovery in this action.” Order at 8:20-23.
“Benign neglect” and “indifference” to Versa’s needs, while regrettable, is not the measure of
willful noncompliance generally required for the magnitude of further sanctions requested by
Versa under NRCP 37. See e.g. GNLV Corp. v. Service Control Corp., 111 Nev. 866, 8§69, 900
P.2d 323, 325 (1995).

Further, contrary to Versa’s assertions, NRCP 37(b) does not mandate the imposition of

attorney’s fees and costs. Instead, the applicable provision states in pertinent part:
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(C) Payment of Expenses. Instead of or in addition to the orders above, the court
must order the disobedient party, the attorney advising that party, or both to pay
the reasonable expenses, including attorney's fees, caused by the failure, unless
the failure was substantially justified or other circumstances make an award of
expenses unjust.

NRCP 37(b)(2)(C) (Emphasis added). Here, as the Court has already entered case concluding
sanctions against MDB for its failure to preserve evidence, further significant sanctions would
be wholly unjust and frankly, draconian, particularly in light of the substantial sums of money
MDB alone paid to settle the underlying personal injury actions and relieve Versa of its
independent tort liability.

Further, the cases Versa cites in support of its Motion are either wholly inapposite or in
no way reflective of the facts and circumstances at issue here, where the failure to preserve
evidence was in no way an effort to hamper the litigation. For example, in Skeen v. Valley
Bank, 89 Nev. 301, 304, 511 P.2d 1053 (1973), attorney’s fees were awarded pursuant to a
contractual provision, not as a sanction under NRCP 37. And, in Skeen, Schatz v. Devitte, 75
Nev. 124, 335 P.2d 783 (1959), and Foster v. Dingwall, 227 P.3d 1042, 227 P.3d 1042 (2010),
the misconduct sanctioned by the court was intentional, willful and specifically intended to
hinder the litigation. As this Court correctly concluded, the MDB employees who disposed of
certain electrical components did so in the course of the routine maintenance, and not with any
malicious purpose. Accordingly, Versa’s request for further sanctions under NRCP 37 should
be denied.

B. Versa Mav Not Be Awarded Attorneys’ Fees and Costs Pursuant to Its Offer of
Judgment Under NRCP 68.

When an offeree fails to obtain a more favorable judgment than an amount offered
pursuant to NRCP 68, an award of attorneys’ fees and costs to the offeror is not automatic and
is soundly within the discretion of the trial court. See, e.g. Trustees of Carpenters v. Better

Bldg. Co., 101 Nev. 742, 746, 710 P.2d 1379, 1382 (1985) (quoting Beattie v. Thomas, 99 Nev.
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579, 668 P.2d 268 (1983), holding that the purpose of NRCP 68 “is not to force plaintiff:
unfairly to forego legitimate claims”). Indeed, when considering whether an award of
attorneys’ fees and costs should be granted in such instances, Nevada courts must carefully
evaluate the four-factor test set forth by the Nevada Supreme Court in Beattie v. Thomas, to
wit:

(1) whether the plaintiff’s claim was brought in good faith; (2) whether

the defendants’ offer of judgment was reasonable and in good faith in

both its timing and amount; (3) whether the plaintiff’s decision to

reject the offer and proceed to trial was grossly unreasonable or in bad

faith; and (4) whether the fees sought by the offeror are reasonable and
justified in amount.

99 Nev. at 588-89, 668 P.2d at 274; see also Uniroyal Goodrich Tire Co. v. Mercer, 111 Nev.
318, 323, 890 P.2d 785, 789 (1995).

After weighing the foregoing factors, the district judge may, where warranted, award up

to the full amount of the fees and costs requested; on the other hand, where the court has failec
to consider these factors and has made no findings based on evidence that the attorneys’ fees
sought are reasonable and justified, it is an abuse of discretion for the court to award the full
amount of fees requested. Beattie v. Thomas, 99 Nev. at 588-89, 668 P.2d at 274 (emphasis
added). Furthermore, in Wynn v. Smith, 117 Nev. 6, 16 P.3d 424 (2001), the Supreme Court
reasoned in affirming the lower court’s decision not to award attorneys’ fees:
Even though the district court did not explicitly address each factor
separately in its order, where it considered each of the Beattie factors,
the district court’s refusal to award attorneys’ fees was not an abuse of
discretion.
117 Nev. at 13-14, 16 P.3d at 429. Utilizing the Beattie factors in conjunction with the facts
and circumstances here, this Court should deny Versa’s Motion in its entirety.

111
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1. MDB’s Contribution Claim was Brought in Good Faith.

Versa argues, wholly without basis, that the cross-claim for Contribution brought by
MDB had no factual or legal support. Motion at 10:19-20. As Versa is well aware, however,
this Court reached a different conclusion. After hearing the testimony of five key witnesses at
the evidentiary hearing, the Court expressed in its Order: “The Court’s decision regarding the
issue presented in the Motion is not predicated on who has the “stronger case” or the “better
expert” at the evidentiary hearing. If this were the analysis the Court would agree with MDB:
Dr. Bosch is a very credible witness and it is likely MDB has the more compelling argument to
present to the jury.” Order at 11:3-6.

Far from a frivolous suit, as Versa speciously asserts, MDB’s cross-claim based on a
theory of strict products liability appropriately sought contribution for the defect in the Versa
valve which caused the subject truck and trailer to dump its load on the highway. The
uncommanded activation of the Versa valve caused the traffic accidents that prompted the

underlying personal injury claims, which MDB alone resolved. The testimony of MDB’s

experts, Dr. David Bosch and Erik Anderson, clearly set forth the only theory for consideration
by the trier of fact, i.e. that the Versa valve inadvertently activated when exposed to external
electromagnetic fields (“EMF”). Versa’s expert, Garrick Mitchell, offered no opinion as to the
cause of the subject incident. Transcript at 110:3-5. There simply can be no dispute that MDB
brought the cross-claim in good faith and Versa has offered no legitimate argument to the
contrary. Accordingly, the first Beattie factor weighs solidly in MDB’s favor.

2. Versa’s Offers of Judgment for $7,000 Were Grossly Unreasonable in
Both Timing and Amount and Made in Bad Faith.

Versa inexplicably trumpets its service of seven (7) one thousand dollar ($1,000.00)
Offers of Judgment, a total of seven thousand dollars ($7,000.00), as the basis upon which this

Court should award it nearly three hundred thousand dollars ($300,000.00) in attorneys’ fees
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and costs. Motion at 11:12-13. What Versa fails to advise this Court, however, and of which it

is well aware, is that its Offers of Judgment amounted to less than one half of one percent

(0.005) of the total settlement amount MDB paid to plaintiffs to settle nine,' not seven as Versa
contends, personal injury matters. And, MDB settled the underlying personal injury cases for
significantly less than the total amount of plaintiffs’ claims. To argue that Offers of Judgment
totaling $7,000 were reasonable to resolve claims totaling multi-millions of dollars is frankly
startling. The $7,000 total offer could not even compensate MDB for the deposition costs
associated with the case, let alone begin to address the personal injury claims of sixteen (16)
individuals engaged in nine (9) separate lawsuits.

Not only were Versa’s Offers of Judgment grossly unreasonable in amount, they were
also unreasonable with respect to their timing. Versa served its Offers of Judgment on May 4,
2017, the day before the scheduled mediation of this matter. Rather than participate in the
mediation in good faith, as it asserts, Versa merely appeared. Motion at 6:20-21. At the
mediation, Versa refused to negotiate or to contribute to the resulting settlement, yet now
disingenuously attempts to blame MDB for its failure to resolve the cross-claim prior to trial.
Motion at 6:20:21 and 7:1-3. In reality, Versa’s Offers of Judgment were nothing more than a
tactic to avoid meaningful participation in the mediation process, and as such, were
unreasonable in timing and devoid of good faith.

Finally, Versa argues that its grossly unreasonable Offers of Judgment were somehow
justified because: (1) both Versa’s and MDB’s experts found no defect in the Versa valve
during destructive testing; and (2) MDB destroyed crucial evidence Versa needed to defend its

claims. Motion at 11:5-9. Notwithstanding that neither argument addresses the reasonableness

! In addition to the seven cases consolidated in the instant matter, MDB settled James Bible v. MDB Trucking, LLC
et al, Case No. CV 16-0914 and Geneva M. Remmerde v. MDB Trucking, LLC et al., Case No. CV16-00976.
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of the amount or timing of the Offers of Judgment, Versa again provides a wholly self-serving
and largely inaccurate account of the facts and circumstances at issue.

While it is correct that no mechanical defect was identified during destructive testing,
Versa was well aware that MDB’s experts identified the defect in the Versa valve as its
susceptibility to inadvertent activation when exposed to external EMF. And, while the Court
never considered MDB’s Emergency Motion to Strike Answer, Enter Judgment on Claim for
Contribution, and Award Attorneys’ Fees and Costs, filed October 4, 2017, MDB discovered
shortly before the evidentiary hearing that Versa willfully suppressed critical evidence and
falsely represented the fact that Versa had concerns regarding EMF and tested for it long before
MDB’s experts offered their opinions. By contrast, this Court concluded that MDB’s failure to
preserve evidence was the result of routine maintenance of its vehicles and equipment and was
not “intended to harm Versa.” Order at 9:14.

For all of these reasons, Versa’s Offers of Judgment were both unreasonable in amount
and timing and made in bad faith. As such, the second Beattie factor clearly weighs in favor of
MDB.

3. MDB’s Decision to Reject Versa’s Offers of Judgment in the Total Amount
of $7,000 Was Reasonable and in Good Faith.

MDB's rejection of the Offers of Judgment was neither grossly unreasonable nor in bad
faith, not only for the reasons stated above, but also based upon MDB's reasonable assessment
of the strengths and weaknesses of its case. As this Court recognized, “... Dr. Bosch is a very
credible witness and it is likely MDB has the more compelling argument to present to the jury.”
Order at 11:3-6. Indeed, MDB invested significant resources to identify what caused not one,
but two inadvertent activations of the Versa valve with different MDB drivers only minutes
apart, on the same day, in the same location, and under the same circumstances. Dr. Bosch and

Mr. Anderson, based on significant investigation and testing, opined that the only logical
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explanation for these inadvertent activations was a defect in the design of the Versa valve
which rendered it susceptible to EMF. And, Versa’s expert offered no scientific explanation
for the failures of the Versa valve. Contrary to Versa’s assertions, MDB had ample evidence to
support its cross-claim, while Versa provided little by way of defense.

Given this context, as Versa’s combined offers of judgment for $7,000 amounted to less
than one half of one percent (0.005) of the total amount committed by MDB to settle the
underlying personal injury claims, MDB not only rejected them, but considered them made in
bad faith. Accordingly, MDB’s decision to reject Versa’s Offers of Judgment was reasonable
and the third Beattie factor weighs in MDB’s favor.

4. Versa’s Purported Attorneys’ Fees and Costs are Grossly Unreasonable and
Not Justified.

Versa seeks attorneys’ fees in the amount of $228,550.50 and costs in the amount of
$58,773.06, which it claims to have incurred following the service of the combined $7,000.00
Offers of Judgment on May 4, 2017. Motion at 13:13-15. Notwithstanding the grossly
unreasonable claim for costs already rebutted in Cross-Claimant MDB Trucking LLC’s Motion
to Retax and Settle Cross-Defendant Versa Products Company Inc.’s Verified Memorandum of
Costs, incorporated herein by reference, Versa’s purported attorneys’ fees are also
unreasonable and not justified.

MDB does not dispute the significant amount of work performed by Versa’s counsel in
the instant matter, indeed its counsel expended virtually identical effort. It is, however, because
MDB knows the monetary cost of that effort that it challenges the amount requested herein.
During the time period at issue, MDB incurred significantly less in attorney fees, more than
sixty percent (60%) less than the amount claimed by Versa. And it did so while charging
nearly identical rates for its attorneys. Absent some clear explanation as to why Versa incurred

so much more in attorneys’ fees than MDB for essentially the same services at the same rates,

9 AA002472




N0 Y e W N —

R DN NN N NN NN o m e e e e e e
0 N N R WD = O O 0 NN W=,

the amounts claimed should be rejected as unreasonable and not justified. Further, even e
cursory review of the attorney billing statements provided reveals that Versa improperly
attempts to recover fees for legal work which in no way relates to defense of the cross-claim.
Motion at Exhibit 3. Accordingly, the fourth and final Beattie factor also weighs in MDB’s
favor and against any award of attorneys’ fees and costs to Versa pursuant to NRCP 68.

I1I.

CONCLUSION

Based upon the above analysis, MDB respectfully requests that the Court deny Versa’s

Motion and deny costs based upon its separate request to retax costs.

AFFIRMATION PURSUANT TO NRS 239B.030

The undersigned does hereby affirm that this document does not contain the social

security number of any person.

Dated this o2 6“« day of January 2018.
CLARK HILL PLLC

By: Mb‘"‘g

NICHOLAS M. WIECZOREK
Nevada Bar No. 6170
JEREMY J. THOMPSON
Nevada Bar No. 12503
COLLEEN E. MCCARTY
Nevada Bar No. 13186

3800 Howard Hughes Parkway, Suite 500
Las Vegas, Nevada 89169
Telephone: (702) 862-8300
Attorneys for Cross-Claimant
MDB Trucking, LLC
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of Clark Hill PLLC, and that on
this ,2 iy\ day of January, 2018, I served a true and correct copy of CROSS-CLAIMANT
MDB TRUCKING LLC’S OPPOSITION TO CROSS-DEFENDANT VERSA
PRODUCTS COMPANY, INC.’S MOTION FOR ATTORNEYS’ FEES AND COSTS
PURSUANT TO NRCP 37 AND NRCP 68 via clectronic means, by operation of the Court’s
clectronic filing system upon each party in this case who is registered as an electronic case
filing user with the Clerk, or by U.S. Mail, postage prepaid thereon, to:

JOSH COLE AICKLEN, ESQ.

DAVID B. AVAKIAN, ESQ.

PAIGE S. SHREVE, ESQ.

LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Blvd., Suite 600

Las Vegas, Nevada 89118

Attorneys for Defendant
VERSA PRODUCTS COMPANY, INC.

An employee of Clark Hill PLLC
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FILED
Electronically
CV15-02349
2018-01-29 02:45:26 PM
Jacqueline Bryant
Clerk of the Court
$2515 Transaction # 6504223 : yvilg

NICHOLAS M. WIECZOREK
Nevada Bar No. 6170
NWieczorek(@clarkhill.com
JEREMY J. THOMPSON
Nevada Bar No. 12503
JThompson@eclarkhill.com
COLLEEN E. MCCARTY
Nevada Bar No. 13186
CMcCarty@clarkhill.com
CLARK HILL PLLC

3800 Howard Hughes Parkway, Suite 500
Las Vegas, Nevada 89169
Telephone: (702) 862-8300
Facsimile: (702) 862-8400
Attorneys for Cross-Claimant
MDB Trucking, LLC

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

ERNEST BRUCE FITZSIMMONS and Case No.: CV15-02349
CAROL FITZSIMMONS, Husband and Wife, | Dept. No.: 10

Plaintiffs, [Consolidated Proceeding]
VS. NOTICE OF APPEAL

MDB TRUCKING, LLC, et al.,

Defendants.
AND ALL RELATED CASES.

NOTICE IS HEREBY GIVEN that Cross-Claimant MDB Trucking, LL.C (“MDB”), by
and through its counsel of record Nicholas M. Wieczorek, Esq., Jeremy J. Thompson, Esq. and
Colleen E. McCarty, Esq. of the law tirm of Clark Hill PLLC, hereby appeals to the Supreme
Court of Nevada from the Order granting Defendant/Cross-Claimant/Cross-Defendant Versa
Products Company Inc.’s Motion to Strike Defendant/Cross-Claimant/Cross-Defendant MDB

Trucking, LLC’s Cross-Claim Pursuant to NRCP 35; or in the Alternative, for an Adverse Jury
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Instruction, entered in this action on the 28t day of December, 2017.

DATED this _~ & day of January, 2018

CLARK HILL PLLC

CHOLASM. W CZOREK
Nevada Bar No. 70
JEREMY J. T OMPSON
Nevada Bar No. 12503
COLLEEN E. MCCARTY
Nevada Bar No. 13186
3800 Howard Hughes Parkway, Suite 500
Las Vegas, Nevada 89169
Attorneys for Defendant/Cross-Claimant
MDB Trucking, LLC

AFFIRMATION

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document filed in

this court does not contain the social security number of any person.

DATED this __~ ¢~ day of January, 2018.

CLARK HILL PLL

ICHOLAS M. W  ZOREK
Nevada Bar No 170
JEREMY J. THOMPSON
Nevada Bar No. 12503
COLLEEN E. MCCARTY
Nevada Bar No. 13186
3800 Howard Hughes Parkway, Suite 500
Las Vegas, Nevada 89169
Attorneys for Defendant/Cross-Claimant
MDB Trucking, LLC
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of CLARK HILL PLLC, and on this 29"

day of January 2018, a true and correct copy of the foregoing NOTICE OF APPEAL was

served via electronic service upon the following:

JOSH COLE AICKLEN, ESQ.
DAVID B. AVAKIAN, ESQ.
PAIGE S. SHREVE, ESQ.

LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Blvd., Suite 600

Las Vegas, Nevada 89118
Attorneys for Defendant

VERSA PRODUCTS CO., INC.
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An employee of Clark Hill PLLC
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FILED
Electronically
CV15-02349

2018-02-02 12:38:50 PM
Jacqueline Bryant
Clerk of the Court

JOSH COLE AICKLEN Transaction # 6512773 : csulezig
Nevada Bar No. 007254
Josh.aicklen@lewisbrisbois.com

DAVID B. AVAKIAN

Nevada Bar No. 009502
David.avakian@|ewisbrisbois.com

PAIGE S. SHREVE

Nevada Bar No. 013773
Paige.shreve@lewisbrisbois.com

LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Boulevard, Suite 600

Las Vegas, Nevada 89118

702.893.3383

FAX: 702.893.3789

Attorneys for Defendant/Cross-Defendant
VERSA PRODUCTS COMPANY, INC.

DISTRICT COURT
WASHOE COUNTY, NEVADA

ERNEST BRUCE FITZIMMONS and Case No. CV15-02349
CAROL FITZSIMMONS, Husband and
Wife, Dept. 10
Plaintiffs, DEFENDANT/CROSS-DEFENDANT
VERSA PRODUCTS COMPANY, INC.’S
vs. OPPOSITION TO CROSS-CLAIMANT
MDB TRUCKING LLC’S MOTION TO
MDB TRUCKING, LLC, et. al. RETAX COSTS
Defendants.
AND ALL RELATED CASES.

COMES NOW, Defendant/Cross-Defendant VERSA PRODUCTS COMPANY,
INC., by and through it's attorneys of record, Josh Cole Aicklen, Esq., David B. Avakian,
Esq. and Paige S. Shreve, Esq., of LEWIS BRISBOIS BISGAARD & SMITH, LLP, and
hereby opposes MDB TRUCKING, LLC's MDB TRUCKING LLC’S Motion to Retax and

Settle Costs.
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This Opposition is made and based on the pleadings and papers filed herein, the -
Memorandum of Points and Authorities; NRS 18.020; NRS 18.110; NRS 18.005; the
entire records in this case, the attached Affidavit of Paige S. Shreve, Esq.; and any other
evidence the Court may entertain at the Hearing on this Motion.

DATED this 2nd day of February, 2018

Respectfully Submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/ Josh Cole Aicklen

JOSH COLE AICKLEN

Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 009502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Attorneys for Defendant/Cross-Defendant
VERSA PRODUCTS COMPANY, INC.
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MEMORANDUM OF POINTS AND AUTHORITIES
l. INTRODUCTION
On December 28, 2017, VERSA filed the Notice of Entry of Judgment in this

matter. On January 5, 2018, VERSA timely filed its Verified Memorandum of Costs and
Disbursements, a true and correct copy of which is attached hereto as Exhibit 1.
Thereafter, MDB filed the instant Motion, disputing some of VERSA’s costs. MDB
mistakenly argues that the Court must reject $44,565.17 of the $58,773.06 of VERSA'’s
costs for one of the following reasons: 1) VERSA failed to provide “justifying
documentation;” 2) Costs are unrelated to MDB’s Cross-claim for contribution; 3) Costs
were incurred after the Offer of Judgement; and 4) Costs exceed the amounts permitted
by NRS 18.005 and/or are not Taxable Costs. However, MDB’s arguments are wholly
unsupported. There is simply no requirement, pursuant to NRS 18.110, that VERSA
provide justifying documentation, /.e., a disbursement diary and vendor bills, at that time.
However, VERSA properly itemized its costs into the various categories, provided a
disbursement diary which totals the itemization on the memorandum of costs and
provided numerous vendor bills. Id.

VERSA had no reason to believe that MDB would oppose the requested costs as
they are clearly reasonable and were necessarily incurred in defending MDB’s cross-
claim. Id. Additionally, VERSA had no reason to believe that a disbursement diary which
shows the court fees paid, etc. would not be a sufficient “justifying document” for MDB
and that it would require VERSA to provide actual credit card receipts for the same. If
MDB did not oppose the costs, VERSA would still be entitled to an award of costs without
going through the costly effort of gathering each and every credit card receipt/vendor bills,
even for items which are justified in the disbursement diary.

However, at MDB’s request, VERSA has provided a copy of the vendor bills and/or
credit card statements (when available), which mirror each and every entry on the

disbursement diary, of which are attached hereto as Exhibit 2. If the Court feels these

4848-6438-0763.1 4 AA002481
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numerous documents are insufficient to establish “justifying documentation,” VERSA will
provide gladly provide any additional documentation the Court believes it needs in
addition to what was already provided.

As such, VERSA is entitled to all of the requested costs as they were reasonable
and necessarily incurred in defending MDB’s cross-claims. See, Exhibit 1. As such,
VERSA respectfully requests an Order, granting Defendant its costs in the amount of
$58,773.06.

Il. LEGAL ARGUMENT

A. VERSA Provided “Specific ltemization” and “Justifying Documents”
Pursuant to NRS 18.110

MDB claims that $16,774.78 of the $58,773.06 in costs was not specifically
itemized or no “justifying documentation” was provided. However, VERSA attached a
disbursement diary and additional “justifying documentation,” rendering MDB’s argument
moot. None of the case law cited by MDB explicitly requires the justifying documentation
to be attached to the Memorandum of Costs and Disbursements. Such a requirement
would conflict with NRS 18.110, which only requires that the pleading be verified and
state that “the items are correct, and that the costs have been necessarily incurred in the
action or proceeding.” See, NRS 18.110. In any event, VERSA has now provided the
Court a detailed disbursement diary (Exhibit 1) and each and every vendor bills/credit
card receipt (Exhibit 1 & 2), which allows this Court to adjudicate the reasonableness of
VERSA'’s costs. Therefore, MDB’s argument is without any merit.

B. All of VERSA’s Costs Were Related to MDB’s Cross-Claim for Contribution

MDB argues that $2,018.68 of VERSA's costs were unrelated to MDB'’s cross-
claim. However, the depositions and medical records MDB cited in its Motion are clearly
relevant to MDB’s cross-claim against VERSA. MDB’s cross-claim sought contribution
“with respect to any settlement, judgement, awards, or any other type of resolution of

claims brought forward by the Plaintiffs in their First Amended Complain. See, MDB'’s

4848-6438-0763.1 5 AA002482
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Cross-Claim, a true and correct copy of which is attached hereto as Exhibit 3 at P.5:19-
21. As such, any depositions, medical records, etc. that involve the Plaintiffs directly
relate to MDB'’s cross-claim as it sought contribution from VERSA for all of Plaintiff
claimed damages and any amount paid in settlement. Additionally, VERSA’s attendance
at such depositions directly relate to MDB’s cross-claims as VERSA had every right to
question the Plaintiffs’ regarding how the subject incident occurred to see if they had
knowledge of anything regarding the truck and trailer that could have assisted in in
VERSA's defense. Therefore, all of these costs are clearly awardable.

C. VERSA is Entitled to All Costs as the Prevailing Party Pursuant to NRS

18.020 and NRS 18.005

MDB mistakenly argues that the Court must reject $10,541.36 in costs because
the documentation clearly demonstrates the costs were incurred after the Offer of
Judgment. However, this argument is irrelevant as VERSA is entitled to an award of its
costs pursuant to NRS 18.020 as the prevailing par‘ty1. NRS 18.020 states in relevant

part as follows:

Costs must be allowed of course to the prevailing party against any adverse party
against whom judgment is rendered, in the following cases: ,

3. In an action for the recovery of money or damages, where the
plaintiff seeks to recover more than $2,500.

See, NRS 18.020 (emphasis added).

A prevailing party is allowed to recover a number of costs under NRS 18.005

including:
2. Reporters' fees for depositions, including a reporter's fee for one
copy of each deposition.

* % %

5. Reasonable fees of not more than five expert withesses in an
amount of not more than $1,500 for each witness, unless the court

T This is also indicated on VERSA's Verified Memorandum of Costs. See, Exhibit 1 at P. 1:25.
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allows a larger fee after determining that the circumstances
surrounding the expert’s testimony were of such necessity as to
require the larger fee.

* * %

15. Reasonable costs for travel and lodging incurred taking
depositions and conducting discovery.

See, NRS 18.005(5) (emphasis added).

MDB's alleges it suffered damages in excess of $10,000.00. Thu's, its action falls
under NRS 18.020(3). The use of the word “must” in NRS 18.020 makes an award of
VERSA’s costs as outlined in NRS 18.050 (as the prevailing party) mandatory, rather
than discretionary.

VERSA prevailed against MDB on its Motion to Strike MDB’s Cross-Claim, thus
requiring MDB to pay VERSA's costs. The statute makes no mention that the costs in
which the prevailing party is allowed is only applicable after an Offer of Judgement is
served. VERSA'’s costs are itemized (with supporting documentation) in the Verified
Memorandum of Costs. See, Exhibits1 and 2. As such, these costs are awardable

following judgment in this action.

D. VERSA's Expert Fees are Reasonable and Have Met the Requirements
Under the Frazier Decision

MDB claims that VERSA's expert witness costs are excessive. Inexplicably, MDB

does not argue each of the Frazier v. Drake, 131 Nev. Adv. Op. 64, 357 P.3d 365, 377-78

(Nev. App. 2015) but does argue five of them?.
The amount of a cost award and which costs are awarded to a prevailing party is

left to the sound discretion of the District Court. See, Bergman adv. Boyce, 109 Nev. 670,

679 (1993) (“The determination of which expenses are allowable as costs is within the
sound discretion of the trial court.”). A prevailing party is entitled to recover the cost of

expert witnesses up to $1,500 for each of five expert witnesses. See, NRS 18.005(5)

2 VERSA will only argue the five Frazier factors MDB discusses in its Motions since those are the only
factors MDB raises in its Motion.
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(“Reasonable fees of not more than five expert witnesses in an amount of not more than
$1,500 for each witness.”). The District Court, however, has the discretion to award
expert costs in excess of $1,500 per expert witness if the circumstances of the particular
case necessitated more expert costs. NRS 18.005(5) (“..unless the court allows a larger
fee after determining that the circumstances surrounding the expert’s testimony were of

such necessity as to require the larger fee.”); Arnold v. Mt. Wheeler Power Company, 101

Nev. 612, 615 (1985) (“The amount of expert witness fees in each case is a matter within
the sound discretion of the trial judge . . .”). The District Court should analyze the
reasonableness and necessity of the requested excess expert fees when exercising its
discretion. See, Arnold, 101 Nev. at 615 (“The record reveals that the district court heard
argument on the reasonableness and necessity of the expert testimony and considered
these factors in ruling on the motion for excess fees. The Court, in its decision, found Mr.
Arnold’s argument lacked sufficient support and denied the motion. This was not an
abuse of the court's discretion.”). A Court should also consider the particular
circumstances of the case in which the alleged excess expert costs are requested. See,

Gilman v. Nevada State Board of Veterinary Medical Examiners, 120 Nev. 263, 272-73

(2004) (“NRS 18.005(5) limits the recovery of costs for expert witnesses to $1,500 unless
the district court determines that the circumstances warrant a larger fee.”). It is proper for
the Court to analyze whether the necessity of the expert justified the claimed costs of that
expert. Id. at 273 (“supported by a determination that the necessity of the expert's
testimony justified the fee.”).

VERSA is requesting the following reasonable and necessary expert costs, as
detailed in its cost itemization attached to its Verified Memorandum of Costs. VERSA
seeks to recover its expert witness costs reasonably and actually incurred as follows:

a) Garrick Mitchell, M.S., P.E. $13,706.49
TOTAL $13,706.49

4848-6438-0763.1 8 AA002485
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1. Mr. Mitchell’s Importance to the Case

MDB first argues that Mr. Mitchell’s report and evidentiary hearing testimony was
not useful because he was unable to determine the cause of the subject incident. Mr.
Mitchell prepared for and successfully testified at the evidentiary hearing in support of
VERSA’s Motion to Strike MDB’s Cross-Claim due to MDB’s spoliation of critical
evidence. Mr. Mitchell’s services were necessary given the complexity of the valve and
truck components. Indeed, Mr. Mitchell's services were crucial to the case, as the only
issues in the cross-claim were whether the VERSA valve was defective, and what the
cause of the dump was. Critically, Mr. Mitchell determined that the VERSA valve was not
defective. It simply was not VERSA's burden to prove what exactly caused the subject
incident that was MDB’s burden. Mr. Mitchell was tasked with determining whether the
VERSA valve was defective and after numerous inspections and testing on the evidence
that was not spoliated, he opined that there was no mechanical or design defect with the
VERSA valve. Additionally, the Court clearly disagreed with MDB’s argument that Mr.
Mitchell’s evidentiary hearing testimony was not useful because the Court relied on his
testimony, in part, for its decision to strike MDB’s Cross-Claim for spoliation of critical

evidence.

2. Mr. Mitchell’s Expert's Opinion Aided the Trier of Fact in Deciding the Case and
Did Not Parrot the Testimony of MDB’s Expert.

MDB mistakenly argues that Mr. Mitchell’s expert opinions do not aid the trier of
fact because he offered no scientific explanation for the subject incident. However, as
discussed above, VERSA does not have the burden of proof to explain the subject
incident. Mr. Mitchell’s task was to determine if there was a mechanical or design defect
with the VERSA valve. After numerous inspections and testing, Mr. Mitchell determined
there was no defect with the VERSA valve. While MDB argues that Mr. Mitchell's
opinions parrot the testimony of MDB's expert, (Dr. Bosch), VERSA is entitled to it's own

expert. The fact that both experts determined that there was no defect with the subject

4848-6438-0763.1 9 AA002486
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valve is not Mr. Mitchell parroting Dr. Bosch. Rather, this is evidence that MDB’s own

expert disagreed with their position in the case and cross-claim against VERSA.

3. Mr. Mitchell Did Conduct Independent Investigations and Testing of the VERSA
Valve

VERSA is perplexed by MDB’s argument that Mr. Mitchell conducted no
independent testing the VERSA valve, and merely observed the testing performed by
MDB’s expert as MDB’s expert and its counsel were present at all the inspections. They
observed Mr. Mitchell, as well as every other expert present, conduct their own
independent testing. In addition, Mr. Mitchell attended two site inspections in Reno,
Nevada prior to the testing in Arizona. The inspections included activating the VERSA
valve, taking electrical resistance readings and taking digital photographs. He also
personally inspected, photographed and took measurements of the actual VERSA valve
during the destructive testing in Arizona and authored multiple expert reports (all
concluding that the subject incident was not caused by the VERSA valve). All of Mr.
Mitchell's testing and investigation is also outlined in his expert reports. As such, Mr.

Mitchell satisfies this Frazier factor, justifying all of his expert costs in the amount

$13,706.49.

4. Mr. Mitchell has the Knowledge and Expertise to Qualify a Mechanical Expert

Garrick Mitchell, M.S., P.E. was retained to offer testimony including, but not
limited to, his evaluation of the subject valve, inspection and testing of the subject valve,
mechanical analysis, maintenance and any other areas within his expertise. Mr. Mitchell
was also retained to offer rebuttal testimony as to the expert reports authored by Erik
Anderson, PE, CFEl and David Bosch, Ph.D. Mr. Mitchell has both Bachelors and
Masters Degrees in Mechanical Engineering, and is a Registered Professional Engineer
in Nevada (as well as Arizona, California, Colorado, Idaho, Montana, Nebraska, New

Mexico, North Dakota, Oregon, South Dakota, Texas, Utah, Washington and Wyoming).
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While MDB mistakenly argues that Mr. Mitchell does not have the expertise of an
electrical engineer, VERSA and Mr. Mitchell never held him out to be an electrical
engineer. Further, Mr. Mitchell being a mechanical engineer and not an electrical
engineer is completely irrelevant regarding Mr. Mitchell’s expertise as a mechanical
engineer and his expert opinions in this case.

Mr. Mitchell’s fees were very reasonable given the time this matter necessitated,
his area of expertise and professional qualifications and the muiti-million dollar exposure.
Simply put, VERSA has satisfied the Frazier factor with regards to Mr. Mitchell’s expert

fees. Consequently, this Court should award Mr. Mitchell's fees in their entirety.

E. All of VERSA'’s Costs Are Taxable Pursuant to NRS 18.005

1. Reporter’s Fees for Depositions including Courier Fees and
Exhibits

Delivery of the deposition, disc fees and exhibit fess are part of the reporter’s fee.
MDB’s arguments are the same when it comes to the collection of reporter's fees
pursuant to NRS 18.005(2). The Legislature did not place the same restrictions on
specific type of recovery of reporter’s fees as MDB suggests. There is nothing about the
amount of the fees that is unreasonable and MDB does not argue as much. Reporter
costs, which include the delivery and the exhibits which are attached to such depositions
are a necessary aspect of litigation and are a reasonable cost to be recovered.
Moreover, VERSA was free to litigate the case at trial with the strategy that counsel felt
was best. Part of that strategy was using a certified court reporter to transcribe deposition
testimony. There is nothing in NRS 18.005(2) that would prohibit the recovery of such a
cost. Therefore, all of the requested Reporter's Fees in the amount of $2,000 are
awardable pursuant to NRS 18.005.

2. Duplications and Other Miscellaneous Costs

Contrary to MDB’s argument that there were duplications in invoices, this is

incorrect. If MDB reviewed the invoices attached, they would clarify what the charges are

4848-6438-0763.1 11 AA002488
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for. For the alleged duplicate travel of Paige Shreve to New York on May 7, 2017- May
11, 2017, the invoice of $869.40 was for airfare. The other charge for the same trip of

$513.48 is the Hilton Hotel bill. While they both relate to travel to New York for

deposition, they are not duplicative, as one is for airfare only and one is for the hotel only.
As for the other alleged duplication regarding CAROL AND ERNEST FITZSIMMONS’
deposition transcript of $510.00, there is no duplication. If MDB reviewed the bottom of
the invoice, they would notice that the alleged duplication is in fact the same invoice as
indicated on page 1 of 2 and 2 of 2. Additionally, MDB can look to the Disbursement
Diary which provides a detailed description, it would notice that $510.00 was only
charged once. Finally, if MDB is to add up all of the costs, it would notice that $510.00
was only charged once.

Lastly, regarding the American Legal Services invoice, the invoice indicated that it
was an advance fee paid to Anderson Engineering. The $1,689.38 is the witness fee
required by MDB’s experts, Mr. Anderson and Dr. Bosch, for their respective depositions.
Consequently, these fees are recoverable pursuant to NRS 18.005(4).

Il CONCLUSION

Based on the foregoing, VERSA respectfully requests that this Court deny MDB's
Motion to Retax and Settlie Costs it's entirety. Further, VERSA respectfully requests that

the Court award the full amount of costs in this matter.
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AFFIRMATION

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document
filed in this court does not contain the social security number of any person.

DATED this 2nd day of February, 2018
Respectfully Submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/ Josh Cole Aicklen

JOSH COLE AICKLEN

Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 009502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Attorneys for Defendant/Cross-Defendant
VERSA PRODUCTS COMPANY, INC.
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Exhibit 1
Exhibit 2
Exhibit 3
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Exhibit List
Verified Memorandum of Costs and Disbursements
Vendor bills and/or credit card statements

MDB'’s Cross-Claim
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CERTIFICATE OF SERVICE

| hereby certify that on this 2nd day of February, 20178, a true and correct copy
of DEFENDANT/CROSS-DEFENDANT VERSA PRODUCTS COMPANY, INC.'S
OPPOSITION TO CROSS-CLAIMANT MDB TRUCKING LLC'S MOTION TO RETAX

COSTS was served via the Court’s electronic e-filing system as follows:

Matthew C. Addison, Esq.
McDONALD CARANO WILSON LLP
100 W. Liberty St., 10" Floor

Reno, NV 89501

RMC LAMAR HOLDINGS, INC.

Nicholas M. Wieczorek, Esq.

Jeremy J. Thompson, Esq.

CLARK HILL PLLC

3800 Howard Hughes Pkwy, Ste. 500
Las Vegas, NV 89169

Attorneys for MDB TRUCKING, LLC and
DANIEL ANTHONY KOSKI

/s/ Susan Kingsbury

An Employee of
LEWIS BRISBOIS BISGAARD & SMITH LLP
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Josh.aicklen@lewisbrisbois.com

DAVID B. AVAKIAN

Nevada Bar No. 009502

David.avakian@lewisbrisbois.com

PAIGE S. SHREVE

Nevada Bar No. 013773

Paige.shreve@lewisbrisbois.com

LEWIS BRISBOIS BISGAARD & SMITH LLP

6385 S. Rainbow Boulevard, Suite 600

Las Vegas, Nevada 89118

702.893.3383

FAX: 702.893.3789

Attorneys for Defendant/Cross-Defendant

VERSA PRODUCTS COMPANY, INC.

DISTRICT COURT
WASHOE COUNTY, NEVADA

ERNEST BRUCE FITZIMMONS and Case No. CV15-02349
CAROL FITZSIMMONS, Husband and Dept. 10

Wife,
DEFENDANT/CROSS-DEFENDANT
Plaintiffs, VERSA PRODUCTS COMPANY, INC.’S
REPLY TO MDB'S OPPOSITION TO ITS
vs. MOTION EOR ATTORNEY’S FEES AND
MDB TRUCKING, LLC, et. al. ﬁg(s:gssgp URSUANT TO NRCP 37 AND

Defendants.

AND ALL RELATED CASES.

COMES NOW, Defendant/Cross-Defendant VERSA PRODUCTS COMPANY,
INC., by and through its attorneys of record, Josh Cole Aicklen, Esq., David B. Avakian,
Esqg. and Paige S. Shreve, Esq., of the law firm LEWIS BRISBOIS BISGAARD & SMITH,
LLP, and hereby files the instant Reply to MDB’s Opposition to its Motion For Attorney’s
Fees and Costs Pursuant to NRCP 37 and NRCP 68.

This Reply is made and based upon the attached Memorandum of Points and
Authorities, the Exhibits, NRCP 37, NRCP 68, NRS 18.010, NRS 18.110, NRS 18.020,
NRS 18.005, the pleadings and papers on file in this matter, and upon such oral

argument as the Court may entertain at the hearing on this Motion.

4829-1359-1643.1 AA002493
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MEMORANDUM OF POINTS AND AUTHORITIES

I LEGAL ARGUMENT

A. Awarding VERSA Attorney’s Fees and Costs Pursuant to NRCP 37 is Not
Unjust

First, MDB’s opposition ignores the Court’s order in which it defined the term
‘willfulness:”
In Childers v. State, 100 Nev. 280, 283, 680 P. 2d 598, 599 (1984),
the Nevada Supreme Court found the term willful, “|mpl|es simply a
purpose or willingness to commit the act or make the omission in
question. The word does not require in its meaning any intent to
violate law, or to injure another, or to acquire an advantage.”
Willfulness may be found when a party fails to provide discovery
and such failure is not due to an inability on the offending party’s
part. Havas v. Bank of Nevada, 96 Nev. 567, 570, 613 P.2d 706,
708 (1980). The Nevada Supreme Court has not opined that it is
necessary to establish wrongful intent to establish willfulness.

See, December 8, 2017, Order granting VERSA’s Motion to Strike MDB'’s Cross-Claim at

P. 7:20-27.

As such, and contrary to MDB’s Opposition, the Court did find that MDB willfully
spoliated the evidence. Further, as addressed by the Court, willfulness does not require
that MDB actually had intent to harm VERSA; therefore any such argument is irrelevant.
Additionally, the Court held that MDB’s actions “halted the adversarial process.” See,
December 8, 2017 Order granting VERSA’s Motion to Strike MDB’s Cross-Claim at P.
10:8-9.

Second, MDB fails to provide any statutory authority to support its argument that
awarding attorney’s fees and costs for its willful spoliation of evidence is unjust. Just
because MDB alone settled the Plaintiffs’ cases (after refusing VERSA’s settlement
overtures) it does not provide any support that granting VERSA attorney’s fees and costs
is unjust. In fact, it would be unjust for the Court not to award VERSA attorney’s fees and
costs, because MDB knew prior to filing its cross-claim that it destroyed crucial evidence

VERSA would need in order to defend its case. In light of the willful destruction of

evidence, MDB sued VERSA requiring them to spend numerous hours and money in

4829-1359-1643.1 2 AA002494
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order to defend the case to the best of its ability.

The plain text of NRCP 37 does not require that MDB act with a malicious purpose
in order to award attorney’s fees and costs. It just requires the Court to award attorney’s
fees and costs in addition to sanctions such as striking a complaint, as occurred in the
subject litigation. See, NRCP 37. As such, the Court should award VERSA all of its
attorney’s fees and costs pursuant to NRCP 37 due to the Court Striking MDB’s Cross-
Claim.

B. VERSA is Also Entitled to an Award of Attorney’s Fees and Costs Pursuant
to NRCP 68

1. MDB Should Pay VERSA's Attorney’'s Fees and Costs Because its
Cross-Claim Was Not Brought and/or Maintained in Good Faith

The intent of VERSA's underlying Motion is not to argue the “what if’ scenario that
could have occurred if MDB had not spoliated critical evidence. Although MDB wishes it
could go back in time and change the spoliation, they cannot. As such, this factor is
simple - MDB knew prior to adding VERSA as a party in the action that it had destroyed
crucial evidence that VERSA needed to prove its defense to the cross-claims (as well as
evidence MDB needed to prove its claims). Knowing that it had “left all of the ‘cards’ in
MDB'’s hands and left VERSA with nothing other than a theory it could neither prove nor
disprove,” MDB filed a suit against VERSA. See, December 8, 2017, Order granting
VERSA'’s Motion to Strike MDB’s Cross-Claim at P. 10:9-10. There is ample evidence
that MDB'’s cross-claims were not brought and maintained in good faith. As such, this
factor weighs heavily toward awarding VERSA's attorneys” fees and costs incurred after

May 4, 2017, for rejecting VERSA’s seven (7) good faith Offers of Judgment.

4829-1359-1643.1 3 AA002495
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2. VERSA’s Offers of Judgment Were Reasonable in Both Time and
Amount and Made in Good Faith

VERSA served its Offers of Judgment on seven' (7) Plaintiffs’ cases prior to MDB
settling the Plaintiffs’ claims and after MDB’s PMK’s testified that it had destroyed critical
eyidence that VERSA would need to defend MDB’s claims. At the time of the offers of
judgment, VERSA was aware that MDB and VERSA's expert found no mechanical or
design defect with the subject valve and that MDB’s actions prohibited VERSA's ability to
adequately defend itself in the subject litigation. As such, VERSA believed (and still
believes) that it should not need to offer MDB any money nonetheless the amount it
offered. However, VERSA wanted to “buy its peace” to avoid costly litigation and
negative publicity. MDB clearly had a different agenda.

Lastly, contrary to MDB'’s opposition, VERSA did meaningfully participate in
mediation. In fact, two business days after mediation, VERSA and RMC LAMAR were
actually able to get the authority to settle the case that MDB demanded from them during
mediation. However, MDB reneged and refused to even discuss settlement.

3. MDB’s Rejection of VERSA's Reasonable Offers of Judgment was
Grossly Unreasonable

MDB again attempts to bring up the strengths and weakness of the cases in
support of its reasoning for rejecting the offers of judgment. However, MDB'’s arguments
are completely irrelevant, because all of the arguments are based on a “what if” case. It
is easy to argue the strengths of any given case in hindsight, when your client spoliated
highly relevant evidence. The Court already ruled that MDB’s actions prohibited a jury
from being able to evaluate VERSA's case because it could not test the actual

components on the subject truck and trailer at the time of the subject incident giving MDB

1 Contrary to MDB’s Opposition, only seven Plaintiffs’ cases are discussed in this motion as those are the
only cases that have been consolidated into the Fitzsimmons matter. The other two cases MDB references

(Remmerde and Bible) VERSA will file Motions for Attorney’s Fees and Costs as they are separate cases
and will not be discussed in this reply.
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an unfair advantage in the litigation. As such, MDB'’s rejection was grossly unreasonable
because it was aware prior to filing suit against VERSA that its actions would have
consequences, including getting its cross-claim stricken. Consequently, this factor
strongly favors awarding VERSA all of its requested attorney’s fees and costs.

4. VERSA’s Attorney’s Fees and Costs Following the Offers of Judgment
are Reasonable and Justified in Amount

However much time MDB decided to spend litigating their case is completely their
choice, but that does not mean VERSA's fees are unreasonable®. MDB'’s attorney’s fees
are not at issue before the Court and are irrelevant to the instant motion. As the Court is
well aware from the numerous Motions that have been filed, VERSA’s defense team
spent hundreds of hours litigating this high exposure case. The factual and legal issues
in this matter were intricate, including: analyzing MDB’s maintenance records; the scope
of admissibility of MDB’s many experts; the destruction of crucial evidence; and the
evaluation of legal authority and documents to refute MDB’s product liability claims
against VERSA.

The amount of VERSA'’s attorney’s fees and costs are reasonable given MDB’s
questionable legal position and destruction of critical evidence. VERSA is entitled to an
award of its attorney’s fees and costs after May 4, 2017 through the present (and costs
from the case inception to the present as the prevailing party). Consequently, Defendant
seeks an award of $228,500.50 in attorney’s fees and $58,773.06 in costs, totaling
$287,273.56. See, Exhibits 1, 2, 3 and 4.

Il. CONCLUSION
For the foregoing reasons, VERSA requests an award of its reasonable attorney’s

fees and costs totaling $287,273.56 ($228,500.50 in attorney’s fees and $58,773.06 in

2 It is likely MDB did not include the attorney’s fees incurred by its previous counsel when it alleges that it
spend (60%) less than the amount claimed by VERSA. Additionally, if MDB wants to produce its attorney’s

bills, VERSA will gladly explain the difference between the bills. In any event, MDB’s attorney’s fees and
costs are not relevant to the underlying motion.
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costs) pursuant to NRCP 37 and NRCP 68. Furthermore, VERSA requests that this
Court award the attorney’s fees and costs incurred in bringing the instant Motion. VERSA
will supplement the briefing with an affidavit regarding these additional fees and

expenses.

AFFIRMATION

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document
filed in this court does not contain the social security number of any person.
DATED this 5th day of February, 2018

Respectfully Submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLpP

By /s/ Josh Cole Aicklen

JOSH COLE AICKLEN

Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 009502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Attorneys for Defendant/Cross-Defendant
VERSA PRODUCTS COMPANY, INC.

4829-1359-1643.1 6 AA002498
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CERTIFICATE OF SERVICE

| hereby certify that on this 5th day of February, 2018, a true and correct copy
of DEFENDANT/CROSS-DEFENDANT VERSA PRODUCTS COMPANY, INC.’S REPLY
TO MDB’S OPPOSITION TO ITS MOTION FOR ATTORNEY'S FEES AND COSTS
PURSUANT TO NRCP 37 AND NRCP 68 was served the Court’s electronic e-filing

system addressed as follows:

Matthew C. Addison, Esq.
McDONALD CARANQ WILSON LLP
100 W. Liberty St., 10™ Floor

Reno, NV 89501

RMC LAMAR HOLDINGS, INC.

Nicholas M. Wieczorek, Esq.

Jeremy J. Thompson, Esq.

CLARK HILL PLLC

3800 Howard Hughes Pkwy, Ste. 500
Las Vegas, NV 89169

Attorneys for MDB TRUCKING, LLC and
DANIEL ANTHONY KOSKI

/s/ Susan Kingsbury
An Employee of
LEWIS BRISBOIS BISGAARD & SMITH LLP

4829-1359-1643.1 7 AA002499
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JOSH COLE AICKLEN

Nevada Bar No. 007254
Josh.aicklen@lewisbrisbois.com
DAVID B. AVAKIAN

Nevada Bar No. 009502
David.avakian@lewisbrisbois.com
PAIGE S. SHREVE

Nevada Bar No. 013773
Paige.shreve@lewisbrisbois.com
LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
702.893.3383

FAX: 702.893.3789

Attorneys for Defendant/Cross-
Claimant/Cross-Defendant VERSA
PRODUCTS COMPANY, INC.

DISTRICT COURT
WASHOE COUNTY, NEVADA

JAMES BIBLE, Case No. CV16-01914
Plaintiff, Dept. 10
VS. NOTICE OF ENTRY

MDB TRUCKING, LLC, et. al.

Defendants.

AND ALL RELATED CASES.

TO: ALL INTERESTED PARTIES:
111
111

4831-8898-8506.1

FILED
Electronically
CV16-01914

2018-02-08 01:14:40 PN
Jacqueline Bryant
Clerk of the Court

Transaction # 6522573
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PLEASE TAKE NOTICE that the Order was entered by the above-entitled Court on
the 22" day of January, 2018, a copy of which is attached hereto as Exhibit 1 and made
a part hereof.

AFFIRMATION

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document
filed in this court does not contain the social security number of any person.

DATED this 8" day of February, 2018
Respectfully Submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

By /sl Josh Cole Aicklen

JOSH COLE AICKLEN

Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 009502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Attorneys for Defendant/Cross-Defendant
VERSA PRODUCTS COMPANY, INC.

4831-8898-8506.1 2 AA002501
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Exhibit 1

4831-8898-8506.1

Order

LIST OF EXHIBITS
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CERTIFICATE OF SERVICE

| hereby certify that on this 8" day of February, 2018 a true and correct copy
of NOTICE OF ENTRY was served via the Court’s electronic e-filing system addressed
as follows:

Matthew C. Addison, Esq.
McDONALD CARANQ WILSON LLP
100 W. Liberty St., 10" Floor

Reno, NV 89501

RMC LAMAR HOLDINGS, INC.

Nicholas M. Wieczorek, Esq.

Jeremy J. Thompson, Esq.

CLARK HILL PLLC

3800 Howard Hughes Pkwy, Ste. 500
Las Vegas, NV 89169

Attorneys for MDB TRUCKING, LLC and
DANIEL ANTHONY KOSKI

/s/ Susan Kingsbury
An Employee of
LEWIS BRISBOIS BISGAARD & SMITH LLP

4831-8898-8506.1 4 AA002503
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FILED
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CV16-01914

2018-01-22 04:08:51
Jacqueline Bryant
Clerk of the Court

Transaction # 6492531

U

M

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

* k¥

JAMES BIBLE,
Plaintiff, Case No. CV16-01914

Dept. No. 10
Vvs.

MDB TRUCKING, LLC; etal.,

Defendants.
/

ORDER

Presently before the Court is DEFENDANT/CROSS CLAIMANT/CROSS-DEFENDANT
VERSA PRODUCTS COMPANY, INC.’S MOTION TO STRIKE DEFENDANT/CROSS-
CLAIMANT/CROSS-DEFENDANT MDB TRUCKING, LLC’s CROSS-CLAIM PURSUANT TO
NRCP 35; OR IN THE ALTERNATIVE, FOR AN ADVERSE JURY INSTRUCTION (“the
Motion”). The Motion was filed by Defendant/Cross-Claimant/Cross-Defendant VERSA
PRODUCTS COMPANY, INC. (“Versa”) on May 15, 2017. Defendant/Cross-Claimant MDB
TRUCKING, LLC (“MDB”) did not file an Opposition to the Motion.! See WDCR 12(2). The
Motion was submitted for the Court’s consideration on December 12, 2017.

This case arises from a personal injury action. A COMPLAINT was filed by plaintiffs Emest
Bruce Fitzsimmons and Carol Fitzsimmons, on December 4, 2015 (“the Fitzsimmons Action”). The

Fitzsimmons Action was assigned Second Judicial District Court case number CV15-02349.

! The issues presented in the Motion were fully briefed in FITZSIMMONS, et al. v. MDB TRUCKING, LLC, et al.,
CV15-02349.

-1-
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Numerous other plaintiffs were joined into the Fitzsimmons Action. Two additional cases were filed
and prosecuted outside of the Fitzsimmons Action: the instant case and GENEVA M. REMMERDE
v. MDB TRUCKING, LLC et al., CV16-00976 (“the Remmerde Action™). The instant action was
filed on September 20, 2016. The Remmerde Action was filed May 2, 2016. 1t is alleged in all three
actions that on July 7, 2014, Defendant Daniel Anthony Koski (“Koski*), while driving a truck for
MDB, negligently spilled a load of gravel into the roadway. The spilled gravel caused the driving
plaintiffs to lose control of their vehicles and numerous accidents occurred resulting in the three
separate cases. The plaintiffs sustained physical and emotional injuries as a result of the accidents.
In response to the complaint filed in the instant action, MDB filed a THIRD-PARTY COMPLAINT
(“the MDB Cross-Claim”) September 20, 2016. The MDB Cross-Claim had two causes of action
relative to Versa: Implied Indemnification and Contribution.? MDB alleges it was not Koski’s
negligence that caused the gravel to spill; rather, the spill was caused by the “unreasonably
dangerous and defective” design and manufacture of the trailer that held the gravel. The MDB
Cross-Claim, 4:3-5. Therefore, MDB brought the Cross-Claim against the manufacturers of the
trailer and its components, including Versa. MDB avers Versa produced a solenoid valve which
would, “activate inadvertently allowing the gates to open and release the load [of gravel] carried by
the trailer.” The MDB Cross-Claim, 4:6-8. MDB also claims there were safer alternatives available
to Versa; the solenoid valve was unreasonably dangerous and defective; and Versa failed to provide
appropriate safety mechanisms regarding the solenoid valve. The MDB Cross-Claim, 4:12-15.

The Motion is the same as the motion practice in the Fitzsimmons Action and the Remmerde
Action. The issues are identical, as are the relevant parties. The Court issued an ORDER (“the
December Order”) on December 8, 2017, in the Fitzsimmons Action. The December Order
conducted a thorough analysis of the issue presented in the Motion. See generally Young v. Johnny

Ribeiro Building, Inc., 106 Nev. 88, 787 P.2d 777 (1990), and NRCP 37. The Court found in the

2 Versa filed CROSS-DEFENDANT VERSA PRODUCTS COMPANY INC.’S MOTION TO DISMISS CROSS-
CLAIMANT MDB TRUCKING, LLC’S THIRD CAUSE OF ACTION FOR IMPLIED INDEMNITY PURSUANT TO
NRCP 12(B)5) (“the MTD”) on September 21, 2016. A Stipulation was filed on November 23, 2016, agreeing to
dismiss MDB’s Cross-Claim for Implied Indemnity. The only remaining cause of action alleged by MDB against Versa
is for Contribution.

2.
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December Order case concluding sanctions were an appropriate sanction for MDB’s spoliation of
critical evidence. The Court finds a restatement of the December Order is unnecessary in the instant
action. Given the indistinguishable issues the Court attaches hereto and incorporates herein as
EXHIBIT A the December Order which shall be considered dispositive of the issue raised in the
Motion.?

It is hereby ORDERED DEFENDANT/CROSS CLAIMANT/CROSS-DEFENDANT
VERSA PRODUCTS COMPANY, INC.’S MOTION TO STRIKE DEFENDANT/CROSS-
CLAIMANT/CROSS DEFENDANT MDB TRUCKING, LLC’s CROSS-CLAIM PURSUANT TO
NRCP 35; OR IN THE ALTERNATIVE, FOR AN ADVERSE JURY INSTRUCTION is
GRANTED. MDB TRUCKING, LLC’S CROSS-CLAIM is DISMISSED.

DATED this ;‘_2__32_ day of January, 2018.

G

ELLIOTT A. SATTLER
District Judge

3 The Court notes D.C.R. 13(3) states, “[f]ailure of the opposing party to serve and file his written opposition may be
construed as an admission that the motion is meritorious and a consent to granting the same.” Versa has not moved to
have the Motion granted under this standard.

-3-
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CERTIFICATE OF MAILING

Pursuant to NRCP 5(b), I certify that I am an employee of the Second Judicial District Court

of the State of Nevada, County of Washoe; that on this day of January, 2018, I deposited in

the County mailing system for postage and mailing with the United States Postal Service in Reno,

Nevada, a true copy of the attached document addressed to:

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that I am an employee of the Second Judicial District Court of the State of
Nevada, in and for the County of Washoe; that on theé_z_;lay of January, 2018, I electronically

filed the foregoing with the Clerk of the Court by using the ECF system which will send a notice

of electronic filing to the following:

MATTHEW ADDISON, ESQ.

JOSH AICKLEN, ESQ.
KATHERINE PARKS, ESQ.

BRIAN BROWN, ESQ.

THIERRY BARKLEY, ESQ.
SARAH QUIGLEY, ESQ.

JESSICA WOELFEL, ESQ.

JACOB BUNDICK, ESQ.
NICHOLAS M. WIECZOREK, ESQ.

-4-

$heila Mansfitld

»
Judicial Assistant
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FILED
Electronically
CV15-02349

2017-12-08 02:59:29
Jacqueline Bryant
Clerk of the Court

Transaction # 64312

L

d

9

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

* ¥k

ERNEST BRUCE FITZSIMMONS, et al.,
Plaintiffs, Case No. CV15-02349

Dept. No. 10
Vs.

MDB TRUCKING, LLC; etal.,

Defendants.
/

ORDER

Presently before the Court is DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT
VERSA PRODUCTS COMPANY, INC.’S MOTION TO STRIKE DEFENDANT/CROSS-
CLAIMANT/CROSS-DEFENDANT MDB TRUCKING, LLC’S CROSS-CLAIM PURSUANT
TO NRCP 35; OR IN THE ALTERNATIVE, FOR AN ADVERSE JURY INSTRUCTION (“the
Motion™). The Motion was filed by Defendant/Cross-Claimant/Cross-Defendant VERSA
PRODUCTS, INC. (“Versa”) on May 15, 2017.! Defendant/Cross-Claimant, MDB Trucking,
LLC (“MDB”) filed MDB’S OPPOSITION TO VERSA PRODUCTS COMPANY, INC.’S
MOTION TO STRIKE AND/OR SPOLIATION INSTRUCTIONS (“the Opposition”) on June 2,
2017. Versa filed DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT VERSA

! Versa filed the ERRATA TO DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT VERSA PRODUCTS
COMPANY, INC.’S MOTION TO STRIKE DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT MDB
TRUCKING, LLC’s CROSS-CLAIM PURSUANT TO NRCP 37; OR IN THE ALTERNATIVE, FOR AN ADVERSE
JURY INSTRUCTION (“the Errata™) on May 5, 2017. The Errata clarifies Versa is bringing the Motion pursuant to
NRCP 37, not NRCP 35 as noted in the caption to the Motion. The reference to NRCP 35 is made only in the caption to
the pleading; therefore, the Court presumes it is merely a typographical error. ‘

-1-
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PRODUCTS COMPANY, INC.’S REPLY TO MDB’S OPPOSITION TO VERSA PRODUCTS
COMPANY, INC.’S MOTION TO STRIKE MDB TRUCKING, LLC’S CROSS-CLAIM
PURSUANT TO NRCP 37; OR IN THE ALTERNATIVE, FOR AN ADVERSE JURY
INSTRUCTION (“the Reply”) on June 12, 2017, and contemporaneously submitted the matter for
the Court’s consideration. The Court entered an ORDER on August 1, 2017, setting the Motion
for oral argument.2 The Court heard the arguments of counsel on August 29, 2017, and took the
matter under submission.

The Court felt case concluding sanctions were a potential discovery sanction for the alleged
abuse following the oral argument. An evidentiary hearing affording both sides the opportunity to
present witnesses was required given this conclusion. See generally, Nevada Power v. Fluor Illinois)
108 Nev. 638, 837 P.2d 1354 (1992). The Court entered an ORDER (“the September Order”) on
September 22, 2017, directing the parties to set the matter for an evidentiary hearing. The
evidentiary hearing was conducted on October 13, 2017 (“the October Hearing”). Versa called one
expert witness, Scott Palmer (“Palmer”), and one lay witness Garrick Mitchell (“Mitchell”) at the
October Hearing. MDB called one expert witness, Dr. David Bosch (“Dr. Bosch™), and two lay
witnesses, Patrick Bigby (“Bigby™) and Erik Anderson (“Anderson”) at the October Hearing. The
Court admitted numerous exhibits during the October Hearing. The Court permitted the parties to
argue their respective positions. Trial was scheduled to begin on October 30, 2017. The Court was
aware of its obligation to make detailed findings of facts and conclusions of law. Further, the Court
wanted to fulfill these obligations in a thoughtful manner and in writing pursuant to the mandates of
the Nevada Supreme Court. The Court informed the parties the Motion would be granted and
vacated the trial date. The Court took the matter under submission. This written ORDER follows.

This case arises from a personal injury action. A COMPLAINT (“the Complaint’) was filed
by Plaintiffs Emest Bruce Fitzsimmons and Carol Fitzsimmons, on December 4, 2015. Numerous
other plaintiffs were joined into the Fitzsimmons case. It is alleged on July 7, 2014, Defendant
Daniel Anthony Koski (“Koski™), while driving a truck for MDB, negligently spilled a load of

2 There were numerous other pre-trial motions scheduled for oral argument on the same date.

2-
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gravel into the roadway. The spilled gravel caused the driving plaintiffs to lose control of their
vehicles and numerous accidents occurred. The plaintiffs sustained physical and emotional injuries
as a result of the accidents. In response to the Complaint, MDB filed a THIRD-PARTY
COMPLAINT (“the MDB Cross-Claim™) June 15,2016. The MDB Cross-Claim had two causes
of action relative to Versa: Implied Indemnification and Contribution.> MDB alleges it was not
Koski’s negligence that caused thé gravel to spill; rather, the spill was caused by the “unreasonably
dangerous and defective” design and manufacture of the trailer that held the gravel. The MDB
Cross-Claim, 3:5-7. Therefore, MDB brought the Cross-Claim against the manufacturers of the
trailer and its components, including Versa. MDB avers Versa produced a solenoid valve which
would, “activate inadvertently allowing the gates to open and release the load [of gravel] carried by
the trailer.” The MDB Cross-Claim, 3:10-11. MDB also claims there were safer alternatives

available to Versa; the solenoid valve was unreasonably dangerous and defective; and Versa failed

to provide appropriate safety mechanisms regarding the solenoid valve. The MDB Cross-Claim,

3:12-18.

Versa has denied its product is defective and further denies any responsibility for the spilling
of the gravel. Additionally, Versa filed DEFENDANT/CROSS-CLAIMANT VERSA PRODUCTS
COMPANY, INC.’S ANSWER TO PLAINTIFFS ERNEST BRUCE FITZSIMMONS AND
CAROL FITZSIMMONS’ FIRST AMENDED COMPLAINT AND CROSS-CLAIM AGAINST
MDB TRUCKING, LLC; DANIEL ANTHONY KOSKI; AND DOES I-X, INCLUSIVE (“the
Versa Cross-Claim”) on June 29, 2016. The Versa Cross-Claim alleges one cause of action against
MDB: Contribution. Versa alleges MDB “negligently operated, maintained, owned, serviced and/or
entrusted the subject trailer....” The Versa Cross-Claim, 10:17-18. Versa and MDB are the only
remaining parties in this litigation: all of the plaintiffs consolidated into these proceedings, and all
of the other defendants have been dismissed and/or settled.

3 Versa filed CROSS-DEFENDANT VERSA PRODUCTS COMPANY INC.'S MOTION TO DISMISS CROSS-
CLAIMANT, MDB TRUCKING, LLC’S THIRD CAUSE OF ACTION FOR IMPLIED INDEMNITY PURSUANT
TO NRCP 12(BX5) (“the MTD”) on June 27, 2016. The Court granted the MTD on October 19, 2016. The only
remaining cause of action alleged by MDB against Versa is for Contribution.

3-
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The Motion avers MDB has destroyed or disposed of critical evidence which directly
impacts Versa’s ability to represent itself in the instant litigation. Specifically, the Motion contends
after the accident MDB continued to use the truck in question; failed to keep the truck in the same
condition as it was on the day in question; serviced the truck routinely; repaired and replaced the
electrical systems that control the solenoid which operated the Versa valve; and failed to take steps
to preserve this critical evidence knowing litigation was highly probable. The Opposition contends
there has been no spoliation of evidence in this case. Further, the Opposition posits there was
nothing more than routine maintenance done on the trailer; therefore, Versa’s ability to defend itself
has not been impaired.

The Motion avers MDB had a duty to preserve the discarded electrical systems in
anticipation of the underlying action. In Fire Ins. Exchange v. Zenith Radio Corp., 103 Nev. 648,
651, 747 P.2d 911, 914 (1987), the Nevada Supreme Court held, “even where an action has not been
commenced and there is only a potential for litigation, the litigant is under a duty to preserve the
evidence which it knows or reasonably should know is relevant to the action.” The Motion
concludes the appropriate sanction for the failure to preserve this crucial evidence should be
dismissal of the entire action. See generally Young v. Johnny Ribeiro Building Inc., 106 Nev. 88,
787 P.2d 777 (1990), and NRCP 37. '

Discovery sanctions are within the discretion of the trial court. See Srubli v. Big D Int’l
Trucks, Inc., 107 Nev. 309, 312, 810 P.2d 785, 787 (1991), and Kelly Broadcasting v. Sovereign
Broadcast, 96 Nev. 188, 192, 606 P.2d 1089, 1092 (1980). “Generally, sanctions may only be
imposed where there has been willful noncompliance with the court’s order, or where the adversary
process has been halted by the actions of the unresponsive party.” Zenith, 103 Nev. at 651, 747
P.2d at 913 (citing Finkelman v. Clover Jewelers Blvd. Inc., 91 Nev. 146, 147, 532 P.2d 608, 609
(1975) and Skeen v. Valley Bank of Nevada, 89 Nev. 301, 303, 511 P.2d 1053, 1054 (1973)).
Accord GNLV Corp. v. Service Control Corp., 111 Nev. 866, 869, 900 P.2d 323, 325 (1995).
Dismissal of an entire action with prejudice is a dramatic punishment for a discovery abuse. The
Nevada Supreme Court cautions district courts the use of such a Draconian sanction should be

approached with caution. “The dismissal of a case, based upon a discovery abuse such as the
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destruction or loss of evidence, ‘should be used only in extreme situations; if less drastic sanctions
are available, they should be utilized.”” GNLV, 111 Nev. at 870, 900 P.2d at 326 (citation omitted).
Additionally, the Nevada Power Court held it was an abuse of discretion for a district court to grant
case concluding sahctions without an evidentiary hearing. The Nevada Power Court held the party
facing a case terminating sanction needs an “opportunity to present witnesses or to cross-examine
[the movant] or their experts with regard to [the discovery violations].” Nevada Power, 108 Nev. at
646, 837 P.2d at 1360. Cf. Bahena v. Goodyear Tire & Rubber Co. (“Bahena II"”), 126 Nev. 606,
612,245 P.3d 1182, 1186 (2010).

The Nevada Rules of Civil Procedure provide that a party who fails to comply with discovery
orders or rules can be sanctioned for that failure. NRCP 37(b). Sanctions against a party can be
graduated in severity and can include: designation of facts to be taken as established; refusal to allow
the disobedient party to support or oppose designated claims or defenses; prqhibition of the
offending party from introducing designated matters in evidence; an order striking out pleadings or
parts thereof or dismissing the action; or rendering a judgment by default against the disobedient
party. NRCP 37(b)(2). Case concluding sanctions need not be preceded by other less severe
sanction. GNLV, 111 Nev. at 870, 900 P.2d at 325. A disobedient party can also be required to pay
the reasonable expenses, including attorney fees caused by the failure. NRCP 37(b)(2)XE).

The Young Court adopted an eight factor analysis (“the Young factors™) district courts must
go through if they feel a discovery abuse is so severe it warrants dismissal. The Young Court held,
“every order of dismissal with prejudice as a discovery sanction be supported by an express, careful
and preferably written explanation of the court’s analysis of the pertinent factors.” Young, 106 Nev.
at 93, 787 P.2d at 780. The Young factors are as follows: (1) the degree of willfulness of the
offending party; (2) the extent to which the non-offending party would be prejudiced by a lesser
sanction; (3) the severity of the sanction of dismissal relative to the severity of the discovery abuse;
(4) whether any evidence has been irreparably lost; (5) the feasibility and fairness of less severe
sanctions; (6) the policy favoring adjudication on the merits; (7) whether sanctions unfairly operate
to penalize a party for the misconduct of his or her attorney; and (8) the need to deter parties and

future litigants from similar abuses. /d. In discovery abuse situations where possible case-

-5
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concluding sanctions are warranted, the trial judge has discretion in deciding which factors are to be
considered on a “case-by-case” basis. Bahena II, 126 Nev. at 610, 245 P.3d at 1185 (citing Higgs v.
State, 126 Nev. 1, 17, 222 P.3d 648, 658 (2010)). The Young factor list is not exhaustive and the
Court is not required to find that all factors are present prior to making a finding. “Fundamental
notions of fairness and due process require that discovery sanctions be just and . . . relate to the
specific conduct at issue.” GNLV, 111 Nev. at 870, 900 P.2d at 325.

The Nevada Supreme Court has addressed orders of case concluding sanctions on numerous
occasions. The Zenith Court found a party whose agent destroyed and/or lost a television prior to
the commencement of the underlying action, after the party’s expert had an opportunity to test the
television and opine on the television as a cause of a fire, had committed a discovery abuse
warranting case concluding sanctions.* The Zenith Court held, “[t}he actions [of the appellant] had
the effect of reserving to itself all expert testimony based upon examination of the television set.”
103 Nev. at 652, 747 P.2d at 914.

The Kelly Broadcasting Court held the striking of an answer and entry of a judgment in favor
of the non-offending party (Kelly) was an appropriate sanction for failing to complete diséovery by
the offending party (Sovereign). Kelly Broadcasting, 96 Nev. at 192, 606 P.2d at 1092. Sovereign
argued a lesser sanction of striking only the affirmative defense to which the interrogatories applied
was a more appropriate sanction. The Kelly Broadcasting Court disagreed, noting “[t]he question is
not whether this court would as an original matter have entered a default judgment as a sanction for
violating a discovery rule; it is whether the trial court abused its discretion in so doing. We do not
find an abuse of discretion in this case.” Id.

The Stubli Court upheld case concluding sanctions when the appellant or its agents failed to
preserve evidence related to the cause of a trucking accident. The respondent provided expert
affidavits which posited the cause of the accident could have been something other than the
respondent’s work on the truck. “The experts further asserted that appellant’s failure to preserve the

4 The trial court actually struck the appellant’s expert witness from the trial. The appellant indicated it had insufficient
evidence to proceed without its expert and the trial court granted summary judgment in favor of the respondent. Zenith,
103 Nev. at 651, 747 P.2d at 913,
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[truck and its components] had made it impossible for respondents to establish their defense theory.”
Stubli, 107 Nev. at 312, 810 P.2d at 787. See also, North American Properties v. McCarran
International Airport, 2016 WL 699864 (Nev. Supreme Court 2016). But see, GNLV, supra (case
concluding sanctions not appropriate when other evidence existed which experts could use to assist
in their analysis including the statements of witnesses who saw the spoliated evidence).

The Court has considered the arguments of counsel, all of the pleadings on file in the instant
action, the testimony of the witnesses at the evidentiary hearing, the exhibits admitted at that
hearing, and the relevant case law discussed, supra. The issue presented in the case is actually very
narrow: MDB claims it was a defective solenoid manufactured by Versa that malfunctioned causing
a truck full of gravel to dump onto one of the two busiest roadways in Washoe County. MDB does
not dispute the electrical systems were not preserved in anticipation of the trial or potential testing.
MDB took no steps to warn its employees to keep any components in the electrical system should
they need to be replaced. There are no pictures taken of the electrical system or the components.
MDB’s employees cannot testify to the condition of the components when they were replaced.
Versa avers there were other potential causes of the malfunction, including an electrical issue. Versa]
further éontends it cannot present these issues to the jury in support of its defense because the

evidence no longer exists. The Court reviews the Young factors as follows:

I Willfulness

The first Young factor is willfulness. In Childers v. State, 100 Nev. 280, 283, 680 P.2d 598,
599 (1984), the Nevada Supreme Court found the term willful, “implies simply a purpose or
willingness to commit the act or to make the omission in question. The word does not require in its
meaning any intent to violate law, or to injure another, or to acquire any advantage.” Willfulness
may be found when a party fails to provide discovery and such failure is not due to an inability on
the offending party’s part. Havas v Bank of Nevada, 96 Nev. 567, 570, 613 P.2d 706, 708 (1980).
The Nevada Supreme Court has not opined that it is necessary to establish wrongful intent to

establish willfulness.

-1-
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Clearly MDB should have anticipated extensive litigation as a result of the incident that
occurred on July 7, 2014. This was not a mere “slip and fall” where the putative plaintiff initially
claims he/she is not injured only later to come back and sue. There were numerous accidents and
injuries as a result of collisions occurring on a highway. MDB, or its counsel, had to know there
would be litigation as a result of these events. The Court heard no testimony that MDB took any
steps to preserve the truck or trailer in any way. There was no testimony indicating memorialization
of the condition of the vehicle was ever contemplated by anyone at MDB. On the contrary, the truck
and trailer continued to be in use after the events of July 7, 2014. It was subject to “routine”
maintenance. The Court may have condoned the continued use of the truck, and even the trailer, had
there been any steps taken to preserve the appearance of these items as they existed at the time of the
event, or prior to the “routine” maintenance. The memorialization did not occur.

It would have been simple to inform the shop staff to photograph the truck and trailer on or
about July 7, 2014. It would have required minimal effort to inform the shop staff to preserve any
electrical parts taken off the truck or trailer during the maintenance. If these steps had been taken
the Court would be looking at this case through the prism of GNLV because both parties would have
had alternative ways to prove or disprove their theory of the case. Based on the inaction of MDB in
preserving or memorializing the condition of the truck and trailer the Court must view this case
through the prism of Srubli and Zenith. MDB alone has the ability to call experts to support their
position. Versa’s expert has a theory he can neither confirm nor refute based on the loss of the
electrical components. The Court does not find MDB intentionally disposed of the components in
order to harm Versa, nor were MDB’s employees acting with any malevolence; however, the Court
does find MDB is complicit of benign neglect and indifference to the needs of Versa regarding
discovery in this action.

II.  The possibility of a lesser sanction

The second Young factor is possible prejudice to Versa if a lesser sanction were imposed.
The Court would consider lesser sanctions, including an adverse inference instruction, a rebuttable

presumption instruction, and the striking of the MDB’s expert as alternative sanctions. The Court
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does not find any of these sanctions strike the appropriate balance between MDB’s actions and the
harm imposed on Versa’s case. Should the Court strike Dr. Bosch from being a witness at the trial
MDB would be in the same position as the appellant in Zenith: unable to prove its case given the
lack of expert testimony and subject to a motion for summary judgment. This outcome would be a
patent waste of limited judicial resources and of the jury’s time. The Court does not find an adverse
inference instruction pursuant to NRS 47.250(3) and Bass-Davis v. Davis, 122 Nev. 442, 134 P.3d
103 (2006), is appropriate under the circumstances before the Court.’ As noted by the Zenith Court,
“[t]he actions of [MDB] had the effect of reserving to itself all expert testimony based upon
examination of the [electronic components]. Any adverse presumption which the court might have
ordered as a sanction for the spoliation of evidence would have paled next to the testimony of the
expert witness.” Zenith, 103 Nev. at 652, 747 P.2d at 914. Additionally, an adverse inference
instruction requires an “intent to harm another party through the destruction and not simply the
intent to destroy evidence.” Bass-Davis, 122 Nev. at 448, 134 P.3d at 106. The Court does not find
MDB intended to harm Versa by destroying or disposing of the electrical components; therefore, it
could not give this instruction. The Court can conceive of no other sanction which would be

appropriate under these circumstances.

5 At oral argument counsel for MDB stated:

Recently the Nevada Supreme Court has declared that the Bass versus Davis case is the prevailing case on the
spoliation of evidence, not Young versus Ribeiro. And in a case called Walmart Stores, Inc. versus the Eighth
Judicial District, No. 48488, January 31st of 2008, the court said, “It is an abuse of discretion for a district court
not to consider the case of Bass-Davis versus Davis when imposing sanctions pursuant to Nevada Rule of Civil
Procedure 37 for an allegation of spoliation.”

TRANSCRIPT OF PROCEEDINGS, EVIDENTIARY HEARING, 208:15-24. The citation to an unpublished
disposition of the Nevada Supreme Court issued prior to January 1, 2016, is a violation of ADKT 0504 and SCR 123
(the SCR was repealed by the ADKT). The Court found it difficult to believe the Nevada Supreme Court would make
such a sweeping change to firmly established precedent as that represented by counsel in an unpublished disposition.
The Court was unfamiliar with Walmart, so the Court endeavored to familiarize itself with the case. The Court looked
up the case number provided by counsel on the Nevada Supreme Court webpage. Troublingly, the Court was unable to
verify the veracity of the proposition proffered by MDB because the parties agreed to dismiss their proceedings and
the Nevada Supreme Court vacated the order upon which MDB makes its argument. The Nevada Supreme Court had
granted a Writ of Mandamus on January 31, 2008; however, it withdrew that order on a subsequent date. The Nevada
Supreme Court webpage indicates the parties contacted the Supreme Court on February 2, 2008, and indicated they had
settled their case. The Nevada Supreme Court entered an order vacating the January 31, 2008, order upon which MDB
relies and “denfied] the petition as moot” on February 13, 2008. In short, the “case” MDB relies upon does not even
exist.

-9-
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III. The severity of the sanction of dismissal relative fo the severity of the discovery abuse

“The dismissal of a case, based upon a discovery abuse . . . should be used only in extreme
situations; if less drastic sanctions are available, they should be utilized.” GNLV, 111 Nev. at 870,
900 P.2d at 325 (citing Young, 106 Nev. at 92, 787 P.2d at 779-80). The Court is keenly aware that
granting the Motion effectively ends the case. The Court does not take this action lightly. The only
issue in this case is why the door to the trailer opened causing the gravel to dump into the roadway.
The Court finds MDB’s disposal of the electronic components without memorializing them in any
way effectively halted the adversarial process. It left all of the “cards” in MDB’s hands and left
Versa with nothing other than a theory it could neither prove nor disprove. MDB could simply rely
on its expert during trial and argue Versa had no proof of its theory and the theory itself was
preposterous. This is the position taken by MDB at the evidentiary hearing. Versa is left with no
way of verifying its theory of the case.

Counsel for MDB directed the Court’s attention at the evidentiary hearing to the strength of
their expert (Dr. Bosch) and the weakness of Versa’s expert (Palmer). Counsel further emphasized
the lack of plausibility of the Palmer’s conclusions that it could have been an abraded wire which
caused an electrical failure rather than some issue with the solenoid or the Versa valve. The Court is
not convinced this should be the deciding factor in resolving the issue of case concluding sanctions
for the following reasons:

1. MDB’s own employee (the same employees who serviced the truck and trailer)
acknowledged at the evidentiary hearing that the abrasions Palmer referenced actually do
occur;® and

¢Q: Okay. You also mentioned that you want to replace those cords, the seven and the — the seven-conductor and the
four-conductor cords because they will get cut on the deck plate, they will get abraded, they will become cracked; is that
correct?

A: I have seen that, yes.

TRANSCRIPT OF PROCEEDINGS, EVIDENTIARY HEARING (testimony of Patrick Bigby), 154:1-6.
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2. Dr. Bosch had to acknowledge, though grudgingly and with great circumspection, that it
was possible though highly unlikely the electrical system could have caused the valve in
question to open.’

The Court’s decision regarding the issue presented in the Motion is not predicated on who has
the “stronger case™ or the “better expert” at the evidentiary hearing. If this were the analysis the
Court would agree with MDB: Dr. Bosch is a very credible witness and it is likely MDB has the
more compelling argument to present to the jury. This, however, is not the issue. The issue in the
Court’s analysis is MDB’s actions deprived Versa of any ability to prove its case: the adversarial
process was stymied by MDB regarding the most critical pieces of evidence. Had MDB’s witnesses
testified the abrasions never occur, or abrasions were photographed and/or documented and none
existed on this truck, the Court’s conclusion may have been different. Here we know it could have

occurred as Palmer suggested.

1V. Whether evidence is irreparably lost

Clearly the relevant evidence is lost. The employees of MDB testified at the evidentiary
hearing the electronic components had been thrown away.

V. The feasibility and fairness of a less severe sanctions

The Court discussed the possibility of less severe sanctions in section II. The same analysis
applies here. There does not appear to be any sanction short of case concluding sanctions which
would be appropriate under the circumstances of this case. The Court also acknowledges that
progressive sanctions are not always necessary. The circumstances presented in the Motion are

unique and the most severe sanction is appropriate.

'Q: Is there any scenario under which current from the seven-prong cord having contact with the four-prong cord could
open the versa valve?

A: Anything is possible, but it’s highly improbable in this case.

TRANSCRIPT OF PROCEEDINGS, EVIDENTIARY HEARING (testimony of Dr. Bosch), 161:5-9. Dr. Bosch’s
testimony clearly established he did not believe there was a short or other electrical failure that caused the valve to open.

-11-
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VI. The policy favoring adjudication on the merits; and
VII.  The need to deter parties and future litigants from similar abuse

The Court considers the sixth and eighth Young factors together. Nevada has a strong policy,
and the Court firmly believes, that cases should be adjudicated on their merits. See, Scrimer v. Dist.
Court, 116 Nev. 507, 516-517, 998 P.2d 1190, 1196 (2000). See also, Kahn v. Orme, 108 Nev. 510,
516, 835 P.2d 790, 794 (1992). Further, there is a need to deter litigants from abusing the discovery
process established by Nevada law. When a party repeatedly and continuously engaged in discovery
misconduct the policy of adjudicating cases on the merits is not furthered by a lesser sanction.
Foster, 126 Nev. at 65, 227 P.3d at 1048. The case sub judice is not one of systemic discovery
abuse. However, the Court concludes to allow the case to go forward as it is currently postured
would be the antithesis of allowing it to proceed “on the merits.” The merits of Versa’s case would
not be able to be evaluated by the jury because Versa could not test its theory on the actual
components. The jury would be left to guess about what may have occurred rather than weigh the
competing theories presented. MDB would have an overwhelmingly unfair advantage given its
action.

The Court balances the laudable policy of trial on the merits against the need to deter future
litigants from abusing the discovery process. The Court turns back to the Zenith Court’s direction to
all potential litigants regarding their duty to preserve evidence. The Zenith Court stated, “[i]t would
be unreasonable to allow litigants, by destroying physical evidence prior to a request for production,
to sidestep the district court’s power to enforce the rules of discovery.” Id 103 Nev. at 651, 747
P.2d at 913. Accord, Colfer v. Harmon, 108 Nev. 363, 832 P.2d 383 (1992). To allow this case to
go forward, when the only evidence which may have supported Versa’s defense was in the sole
possession of MDB and MDB did nothing to preserve or document that evidence, would set a
dangerous precedent to similarly situated parties in the future. It would also be antithetical to a

potential litigant’s obligation to preserve the very evidence it may have to produce during discovery.
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When the Court balances the sixth and eighth Young factor it concludes dismissal of MDB’s claims

against Versa are appropriate.

VII.  Whether sanctions unfairly operate to penalize a party for the misconduct of his or her

atiorney

There is no evidence to show MDB’s counsel directed MDB to destroy or fail to memorialize
the evidence in question. The Court finds this factor to be inapplicable to the Young analysis.

“Fundamental notions of fairness and due process require that discovery sanctions be just
and . . . relate to the specific conduct at issue.” GNLV, 111 Nev. at 870, 900 P.2d at 325 (citing
Young, 106 Nev. at 92, 787 P.2d at 779-80). The Court recognizes that discovery sanctions should
be related to the specific conduct at issue. The discovery abuse in this case crippled one party’s
ability to present its case. Weighing all eight factors above the Court concludes the dismissal of the
MDB Cross-Claim is appropriate. Due to the severity of MDB’s discovery abuse there are no lesser
sanctions that are suitable.

It is hereby ORDERED DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT
VERSA PRODUCTS COMPANY, INC.”S MOTION TO STRIKE DEFENDANT/CROSS-
CLAIMANT/CROSS-DEFENDANT MDB TRUCKING, LLC’S CROSS-CLAIM PURSUANT TO
NRCP 35; OR IN THE ALTERNATIVE, FOR AN ADVERSE JURY INSTRUCTION is
GRANTED. MDB TRUCKING, LLC’S CROSS-CLAIM is DISMISSED.

DATED this _a day of December, 2017.

ELLIOTT A. SATTLER
District Judge

13-
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CERTIFICATE OF MAILING
Pursuant to NRCP 5(b), I certify that I am an employee of the Second Judicial
District Court of the State of Nevada, County of Washoe; that on this_____ day of December, 2017,
I deposited in the County mailing system for postage and mailing with the United States Postal
Service in Reno, Nevada, a true copy of the attached document addressed to:

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that I am an employee of the Second Judicial District Court of the State of
Nevada, in and for the County of Washoe; that on the S day of December, 2017, I
electronically filed the foregoing with the Clerk of the Court by using the ECF system which will

send a notice of electronic filing to the following:

JOSH AICKLEN, ESQ.
MATTHEW ADDISON, ESQ.
KATHERINE PARKS, ESQ.
BRIAN BROWN, ESQ.
THIERRY BARKLEY, ESQ.
SARAH QUIGLEY, ESQ.
JESSICA WOELFEL, ESQ.
JACOB BUNDICK, ESQ.
NICHOLAS WIECZOREK, ESQ.

Judicial Assitant
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FILED
Electronically
CV16-01914
2018-02-09 12:15:38 PM
Jacqueline Bryant
Clerk of the Court
JOSH COLE AICKLEN Transaction # 6525131 : csulezi¢

Nevada Bar No. 007254
Josh.aicklen@lewisbrisbois.com
DAVID B. AVAKIAN

Nevada Bar No. 009502
David.avakian@lewisbrisbois.com
PAIGE S. SHREVE

Nevada Bar No. 013773
Paige.shreve@lewisbrisbois.com
LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
702.893.3383

FAX: 702.893.3789

Attorneys Cross-Defendant VERSA
PRODUCTS COMPANY, INC.

DISTRICT COURT
WASHOE COUNTY, NEVADA

JAMES BIBLE, Case No. CV16-01914
Plaintiff, Dept. 10
VS. CROSS-DEFENDANT VERSA
PRODUCTS COMPANY, INC.’S MOTION
MDB TRUCKING, LLC, et. al. FOR ATTORNEYS’ FEES AND COSTS
PURSUANT TO NRCP 37 AND NRCP 68
Defendants.
AND ALL RELATED CASES.

COMES NOW, Cross-Defendant VERSA PRODUCTS COMPANY, INC., by and
through its attorneys of record, Josh Cole Aicklen, Esq., David B. Avakian, Esq. and
Paige S. Shreve, Esq., of LEWIS BRISBOIS BISGAARD & SMITH, LLP, and hereby
submits its Motion for Attorneys’ Fees and Costs Pursuant to NRCP 37 and NRCP 68.

This Motion is made and based upon the pleadings and papers on file in this
matter, Nevada Rule of Civil Procedure 37, Nevada Rule of Civil Procedure 68, the
attached Memorandum of Points and Authorities, the entire record in this case, the

attached Affidavit of Josh Cole Aicklen, Esq., the Verified Memorandum of Fees and
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Costs, filed concurrently herewith, the attached exhibits, and any such argument as the
Court may entertain at the hearing on this Motion.

DATED this 9" day of February, 2018.

Respectfully Submitted,
LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/ Josh Cole Aicklen

JOSH COLE AICKLEN

Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 009502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Attorneys for Cross-Defendant VERSA
PRODUCTS COMPANY, INC.
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AFFIDAVIT OF JOSH COLE AICKLEN, ESQ. IN SUPPORT OF
CROSS-DEFENDANT VERSA PRODUCTS COMPANY, INC.'S

MOTION FOR ATTORNEYS' FEES, CSSTS él\Fl,l%BNTEREST PURSUANT TO NRCP 37
AND NR

STATE OF NEVADA )
COUNTY OF CLARK 3 >

JOSH COLE AICKLEN, ESQ., being first duly sworn, deposes and states as
follows:

1. | am an Owner of LEWIS BRISBOIS BISGAARD & SMITH LLP, and am
duly licensed to practice law in the State of Nevada. | am competent to testify to the
matters set forth in this Affidavit, and will do so if called upon. | am the attorney of record
representing Cross-Defendant VERSA PRODUCTS COMPANY, INC. in the subject
lawsuit currently pending in Department 10 of the Second Judicial District Court for the
State of Nevada, Case Number CV16-01914.

2. | am a member of the United States Supreme Court Bar; the California
State Bar since 1990; and the Nevada State Bar since 2000.

3. | am admitted in the Ninth Circuit Court of Appeals, the United States
Central District Court of California and the U.S. District Court of Nevada.

4. | graduated from the University of Southern California in 1985 with a
Bachelor of Arts degree in Political Science. | graduated from Whittier College School of
Law with a Juris Doctor degree, Magna Cum Laude, in 1990. From 1990 until the present
the majority of my work has been representing defendants in general liability civil
litigation. Prior to moving to Las Vegas, | was Adjunct Professor of Law at Whittier
College School of Law, teaching courses on legal research and writing and civil discovery
practice. In twenty eight years of practicing law, | reasonably estimate that | have taught
approximately 85 legal and professional workshop courses, including classes on how to
detect and litigate fraudulent claims; seminar courses on jury selection; trying jury trials in
automobile accident cases; legal writing; employment law; electronic discovery; trial

skills; conducting mock trials; and civil procedure. | reasonably estimate that | have tried
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approximately 95 cases to jury verdict or court judgment. In 2001, after 11 years of civil
practice, | received an AV rating by the Martindale-Hubbell peer review rating system. |
bill my time in this matter at $235.00 per hour, which | believe to be very reasonable.

5. During the defense of this case, | supervised the work and activities of
Partner David B. Avakian, Esq., associates Paige S. Shreve, Esq., Bradley M. Marx,
Esq., and Robert Loftus, Esq., and Senior Associate Brandon D. Wright, Esq. Mr.
Avakian’s time was billed at $215.00; Mrs. Shreve, Mr. Marx, and Mr. Loftus’ times were
billed at $175.00; and Mr. Wright's time was billed at $185.00. All of the aforementioned
counsel are licensed and in good standing in the State of Nevada.

6. On May 4, 2017, VERSA served MDB with an Offer of Judgment in the
amount of $1,000.00. See, Offer of Judgment dated May 4, 2017, true and correct copies
of which are attached as Exhibit 1. MDB rejected VERSA’s Offer of Judgment.

5. From May 4, 2017 to the present, VERSA incurred a total of $724.50 in
attorneys’ fees and $1,274.74 in costs defending against MDB'’s claims. See, Verified
Memorandum of Attorneys’ Fees and Costs, attached as Exhibit 2; see also, Redacted
copies of attorneys’ fees and invoices, true and correct copies of which are attached
hereto as Exhibit 3.

7. The aforesaid legal services and costs were actually and necessarily
incurred and were reasonable in amount.

8. Counsel's work included communication with counsel for the other parties,
review of multiple parties pleadings and papers, preparing VERSA’s pleadings and
papers for the Court, extensive law and motion practice, communication with the client,
trial preparation and conducting an evidentiary hearing.

9. Attached hereto as Exhibit 4 is a true and correct copy of VERSA’s Motion
to Strike MDB’s Cross-Claim pursuant to NRCP 37 (pleading only).
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1 10.  Attached hereto as Exhibit 5 is a true and correct copy of the Notice of Entry
2 || of Order Granting VERSA’s Motion to Strike MDB’s Cross-Claim pursuant to NRCP 37.
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MEMORANDUM OF POINTS AND AUTHORITIES
I. INTRODUCTION
Cross-Claimant, MDB TRUCKING, LLC (‘hereinafter referred to as “MDB),
brought Cross-Claims' against VERSA PRODUCTS COMPANY, INC. (hereinafter

referred to as “VERSA”), in which it asserted a contribution claim against VERSA for
personal injury claims brought by Plaintiffs, Ernest Fitzsimmons and Carol Fitzsimmons
(“Fitzsimmons”); Angela Wilt (“Wilt"); Rosa, Benjamin, Cassandra and Natalie Robles
(‘Robles”); Sonya Corthell (“Corthell’); Beverly, Patrick and Ryan Crossland
(“Crossland”); Olivia and Naykyla John (“John”); Kandise Baird (“Kins”), James Bible
(“Bible”); and Geneva Remmerde (“Remmerde”) (collectively referred to as “Plaintiffs”).
Plaintiffs were driving westbound on IR80 when a semi-trailer driven by Cross-Claimant
Daniel Koski and owned by Cross-Claimant MDB spilled gravel on the freeway, causing
multiple automobile accidents and the injuries alleged by the Plaintiffs. MDB'’s
contribution claim was based on its allegation that the inadvertent gravel dump was due
to an alleged “defect” with the VERSA valve on the subject trailer.
Il. PROCEDURAL HISTORY

MDB first served VERSA with a Cross-Claim on July 7, 2016. Plaintiffs’,

Defendants’ and Third-Party Defendants’ conducted discovery over the next several
months. On May 4, 2017, VERSA served an Offer of Judgment to MDB for the amount of
$1,000.00. See, Exhibit 1. On May 5, 2017, the parties attended mediation in an attempt

to resolve this matter. All the claims were settled with the Plaintiffs. Unfortunately, MDB

! There are a total of nine different lawsuits filed by the Plaintiffs. All except for two of the above mentioned
lawsuits have been consolidated for discovery and trial purposes. The remaining two cases, James Bible

(CV16-01914) and Geneva Remmerde (CV16-00976), have been consolidated for discovery purposes
only. VERSA is named as a direct defendant in all nine cases, except for Remmerde. VERSA is only a
Third-Party Plaintiff/Defendant in that case.

In all nine of the above mentioned lawsuits, MDB filed cross-claims/third-party action against VERSA
for Indemnity and Contribution. VERSA filed a Motion to Dismiss MDB’s Indemnity claim against VERSA in
all nine cases. The Court granted VERSA’s Motions to Dismiss the indemnity claims, leaving MDB with a
cross-claim for contribution only against VERSA. All Plaintiffs have settled their personal injury claims.

4843-2347-6828.1 6 AA002529
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and VERSA were unable to resolve the cases. In an attempt to resolve the matters, two
business days later VERSA offered the amount MDB requested at mediation, but MDB
refused to even discuss settlement. On May 15, 2017, VERSA filed its Motion to Strike
MDB'’s Cross-Claim pursuant to NRCP 37. See, Exhibit 4. On May 22, 2017, VERSA'’s
Offer of Judgment to MDB lapsed. On December 12, 2017, VERSA filed its request for
submission on its Motion to Strike MDB'’s Third-Party Complaint. On January 22, 2018,
granted VERSA's Motion to Strike incorporating the December Order from the
FITZSIMMONS matter.

Due to MDB's refusal to resolve the case, the parties began preparing for a costly
jury trial. Simply put, MDB rejected VERSA’s Offer of Judgment and refused to even
negotiate. On October 13, 2017, a couple weeks before trial, the Court conducted an
evidentiary hearing on VERSA’s Motion to Strike MDB’s Cross-Claim for spoliation of
evidence. MDB and VERSA called numerous experts and witnesses to testify and issued
several subpoenas. The Court ultimately agreed with VERSA’s arguments, holding that
“due to the severity of MDB’s discovery abuse there are no lesser sanctions that are
suitable” and struck MDB'’s Cross-Claim against VERSA due to repeated and egregious
spoliation of critical evidence. See, Exhibit 5.

MDB'’s claims against VERSA have always been highly suspect, as the experts
found the VERSA valve acted as intended and MDB destroyed critical evidence VERSA
needed for its defense. MDB’s stricken cross-claims clearly did not beat VERSA's
$1,000.00 Offer of Judgment. MDB's refusal to accept VERSA's Offer of Judgment
caused VERSA to incur significant attorneys’ fees and litigation expenses. Lastly, MDB
knew it had spoliated critical evidence to prove its case prior to asserting its cross-claims
against VERSA. Therefore, VERSA is also entitled to an award of attorneys’ fees and
costs pursuant to NRCP 37.

lll. LEGAL ARGUMENT

Nevada law permits an award of attorneys’ fees if authorized under a statute, rule

or contract. See, Thomas v. City of N. Las Vegas, 122 Nev. 82, 90, 127 P.3d 1057, 1063
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(2006). A claim for attorneys’ fees must be made by motion and supported by competent
evidence. See, NRCP 54(d)(2)(A). VERSA is entitled to recover attorneys’ fees against
MDB pursuant to its May 4, 2017 Offer of Judgment and MDB’s failure to obtain a more
favorable judgment pursuant to NRCP 68. VERSA moves to recover its reasonable
attorneys’ fees and costs given its Offer of Judgment and the Court's January 22, 2018
order granting VERSA’s Motion to Strike MDB's Cross-Claim. See, Exhibits 2, 3 and 5.
Additionally, VERSA is entitled to recover attorneys’ fees and costs against MDB
pursuant to NRCP 37 for MDB’s spoliation of evidence.
A VERSA is Entitled to Its Attorneys' Fees And Costs Pursuant to NRCP 37

NRCP 37(b) provides that where a Court strikes a party’s pleading, “[i]n lieu of any
of the foregoing orders or in addition thereto, the court shall require the party . . . to pay
the reasonable expenses, including attorney’s fees. . . unless the court finds that the
failure was substantially justified or that other circumstances make an award of expenses
unjust.” Indeed, where a Court strikes a party’s pleading, awarding attorney’s fees and
costs is warranted. See, Skeen v. Valley Bank, 89 Nev. 301, 511 P.2d 1053 (1973);
Schatz v. Devitte, 75 Nev. 124, 335 P.2d 783 (1959); Foster v. Dingwall, 227 P.3d 1042,

227 P.3d 1042 (2010). The Court has broad power in terms of the sanctions that can be

invoked when a party fails to participate in the discovery process. See, Temora Trading
Co. v. Perry, 98 Nev. 229, 231, 645 P.2d 436, 437, cert. denied, 459 U.S. 1070, 103
Sup.Ct. 489, 74. L.Ed. 2d 632 (1982); Young v. Johnny Ribeiro Bidg.. Inc., 106 Nev. 88,

92, 787 P.2d 777, 779 (1990)(The District Court dismissed Young’s Complaint and
ordered Young to pay JRBI's attorneys’ fees and costs as a sanction for his willful
fabrication of evidence and lies.); Havas v. Bank of Nev., 96 Nev. 567, 613 P.2d 706
(1980).

MDB destroyed critical electrical evidence in this case which denied VERSA the

ability to defend itself against MDB’s unfounded claims. There is no substantial
justification for MDB's failure to preserve the evidence other than to obstruct discovery

and frustrate the progress of this litigation. Because MDB was “complicit of benign
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neglect and indifference to the needs of Versa regarding discovery in this action,” MDB
significantly prejudiced VERSA'’s ability to defend against MDB’s cross-claim, while at the
same time substantially increasing VERSA’ attorneys’ fees and costs. See, Exhibit 5.
Consequently, the Court should award VERSA its attorneys’ fees and costs incurred in
the suit pursuant to the plain language of NRCP 37.

B. VERSA is Entitled to an Award of Attorneys’ Fees And Costs Pursuant to
NRCP 68 |

VERSA is entitled to an award of its attorneys’ fees and costs pursuant to NRCP
68 from the date it served its offer (May 4, 2017) to the day MDB pays VERSA'’s fees and

costs.
NRCP 68 states, in relevant part:

(e) Failure to Accept Offer. If the offer is not accepted within
10 days after service, it shall be considered rejected by the
offeree and deemed withdrawn by the offeror. Evidence of the
offer is not admissible except in a proceeding to determine
costs and fees. The fact that an offer is made but not
accepted does not preclude a subsequent offer. . . Any offeree

who fails to accept the offer may be subject to the penalties of
this rule.

(f) Penalties for Rejection of Offer. If the offeree rejects an
offer and fails to obtain a more favorable judgment,

(1) the offeree cannot recover any costs or attorney’s
fees and shall not recover interest for the period after the
service of the offer and before the judgment; and

(2) the offeree shall pay the offeror's post-offer costs,
applicable interest on the judgment from the time of the offer
to the time of entry of the judgment and reasonable attorney’s
fees, if any be allowed, actually incurred by the offeror from
the time of the offer.

See, NRCP 68 (emphasis added).

Offers of judgment encourage settlement and punish unreasonable rejections of
the opposing party’s reasonable settiement offers. The offer of judgment rules penalize
an unreasonable plaintiff (by way of awarding adverse attorneys’ fees and costs) for
rejecting a defendant’s offer after a plaintiff fails to receive a more favorable judgment at

trial. See, Albios v. Horizon, 122 Nev. 409, 418, 132 P.3d 1022, 1012 (2006). The Court
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should punish MDB in this matter because it rejected VERSA’s $1,000.00 per Plaintiff

Offers of Judgment and then its Cross-Claim was stricken due to spoliation of evidence.

The Court must consider the following when evaluating whether to award
attorneys’ fees following the rejection of an Offer of Judgment and then the failure to
recover at trial:

¢ Whether the Plaintiff's claim was brought in good faith;
e Whether the Defendant’s offer of judgment was reasonable and in
good faith in both its time and amount;
¢ Whether the plaintiff's decision to reject the offer and proceed to
trial was grossly unreasonable or in bad faith; and
¢ Whether the fees and costs sought as punishment for rejecting the
Offer of Judgment and then failing to receive a more favorable jury
award are reasonable and justified given the litigation.
See, RTTC Communications LLC v. Saratoga Flier, Inc.,121 Nev. 34, 41, 110 P.3d 24, 28
(2005); Wynn v. Smith, 117 Nev. 6, 13, 16 P.3d 424, 428 (2001); Uniroyal Goodrich Tire

Company v. Mercer, 111 Nev. 318, 323, 890 P.2d 785, 789 (1995); Beattie v. Thomas, 99
Nev. 579, 588-89, 688 P.2d 268, 274 (1983).

While no single Beattie factor is determinative, a review of the factors proves this

Court should award VERSA its attorneys’ fees and costs following MDB’s unreasonable
rejection of VERSA’s Offer of Judgment. See e.g., Yamaha Motor Co., U.S.A. v. Arnoult,
114 Nev. 233, 252 n. 16, 955 P.2d 661, 673 (1998).

1. MDB Should Pay VERSA’s Attorneys’ Fees and Costs Because its
Cross-Claim Was Not Brought and/or Maintained in Good Faith

MDB's claims were not brought and/or maintained in good faith because it had no
factual (or legal) basis to recover damages from VERSA arising from MDB's truck
dumping a load of gravel on the interstate. MDB destroyed crucial evidence VERSA
needed to prove its defense to the cross-claims. Even knowing it destroyed critical
evidence, MDB disagreed and refused to even negotiate. VERSA sought to “buy its

peace” from MDB on May 4, 2017 despite these issues in order to avoid costly litigation.

4843-2347-6828.1 10 AA002533
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See, Exhibit 1. MDB, however, rejected VERSA's Offer of Judgment and then failed to
recover anything from VERSA, as the Court struck its Cross-Claims due to willful
destruction of crucial evidence. See, Exhibit 5. VERSA even offered MDB the final
amount of its demand at mediation within days after the settlement conference. MDB
refused to negotiate. Consequently, MDB’s claims against VERSA were not brought
and/or maintained in good faith and MDB should pay VERSA’s attorneys’ fees and costs
incurred after May 4, 2017, for rejecting VERSA's good faith Offer of Judgment.

2. VERSA'’s Offer of Judgment Was Reasonable in Both Time and Amount
and Made in Good Faith

VERSA has maintained throughout the litigation that MDB had no evidence to
support its cross-claim that the VERSA valve was defective and that it caused the subject
incident. Both VERSA and MDB’s experts found no defect with the VERSA valve when it
was subjected to destructive testing. More importantly, MDB destroyed crucial evidence
VERSA needed to defend MDB’s claims. In light of all of this, VERSA wanted to “buy its
peace” to avoid costly litigation and negative publicity. MDB clearly had a different
agenda.

On May 4, 2017, VERSA served an Offer of Judgment to Plaintiff for $1,000.00.
VERSA's Offer of Judgment was more than reasonable given the fact that MDB had
destroyed the evidence needed for VERSA to defend itself in this matter.

VERSA'’s $1,000.00 Offer of Judgment should have resolved these matters. MDB,
however, rejected VERSA’s Offer of Judgment choosing trial over settlement. VERSA’s
Offer of Judgment was reasonable (and made in good faith) in every way. MDB'’s refusal
to accept it was not. Consequently, this factor weighs strongly in favor of awarding
VERSA its attorneys’ fees and costs.

3. MDB’s Rejection of VERSA’s Reasonable Offer of Judgment was
Grossly Unreasonable

MDB’s rejections of VERSA’s $1,000.00 OFFER OF JUDGMENT was grossly

unreasonable. MDB’s case against VERSA was highly suspect and unsupported from

4843-2347-6828.1 11 AA002534




LEWIS
BRISBOIS
BISGAARD
&SMIHUP

ATTORNEYS AT LAW

W 00 N O O A W N =

N N N N D N D DN = ow e ok ok b oed ommd ek el
0 N OO O AR WN -, O ©W 00 NO O A WN - O

day one. VERSA informed MDB it could not recover against VERSA because they
destroyed crucial evidence and had no evidence to support its cross-claim that there was
any defect or malfunction with the VERSA valve. In fact, both MDB and VERSA's experts
all opined that the valve worked as it was intended and had no mechanical defect. MDB
failed to listen to its own experts and rejected VERSA'’s Offer of Judgment.

MDB unreasonably rejected VERSA'’s Offer of Judgment forcing VERSA to incur
significant litigation expenses defending against MDB’s unfounded case. MDB's rejection
of VERSA'’s Offer of Judgment was grossly unreasonable given the expert testimony and
destructive testing; MDB’s destruction of critical evidence; and VERSA's Offer of
Judgment amounts. Ultimately, the Court agreed with VERSA’s characterization of
MDB’s destruction of evidence, further bolstering VERSA’'s arguments that MDB'’s
rejection of VERSA’s Offer of Judgment was grossly unreasonable. Consequently, this
factor strongly favors awarding VERSA its attorneys’ fees and costs.

4. VERSA's Attorneys’ Fees and Costs Following the Offer of Judgment
are Reasonable and Justified in Amount

VERSA's attorneys fees following service of its Offer of Judgment (May 4, 2017)
on MDB are reasonable and justified in amount considering MDB’s destruction of
evidence, the lack of evidence of any valve defect, and the amount of work involved in the
defense of the case. In Nevada, “the method upon which a reasonable fee is determined
is subject to the discretion of the court,” which “is tempered only ~by reasons of fairness.”

See, Shuette v. Beazer Homes Holdings Corp., 121 Nev. 837, 864 (2005). The lodestar

approach is the most appropriate approach for this case, and involves the simple
multiplication of the number of hours spent by the hourly rate. The lodestar approach
applies the following factors in determining the fee award:

(1) the qualities of the advocate: his [counsel’s] ability, his
training, education, experience, professional standing and
skill; (2) the character of the work to be done: its difficulty, its
intricacy, its importance, time and skill required, the
responsibility imposed and the prominence and character of
the parties where they affect the importance of the litigation;
(3) the work actually performed by the lawyer: the skill, time

4843-2347-6828.1 12 AA002535




LEWIS
BRISBOIS
BISGAARD
&SMIHLLP

ATTORNEYS AT LAW

W 00 N O O A W N -

NN N N N DN DN DN = e owmb o omd oeh b ommk omd omb e
0 N AW - O W 0N OO T A WDN - O

and attention given to the work; (4) the result: whether the
attorney was successful and what benefits were derived.

Brunzell v. Golden Gate Nat'l Bank, 85 Nev. 345, 349 (1969).

The lodestar approach favors awarding the attorneys’ fees and costs reasonably
incurred by VERSA. This matter necessitated an expert witness, over a dozen
depositions (including travel), detailed analysis of thousands of pages of maintenance
records, extensive motion practice, hearing preparation, trial preparation, etc. Mr.
Aicklen, Mr. Avakian, Ms. Shreve (and others) all worked diligently on this matter. See,
Exhibit 2 and 3. The quality of Mr. Aicklen and Mr. Avakian’s trial advocacy cannot be
disputed given their expertise, trial experience and results.

The nuanced evaluation of this matter's evidence and issues of law required
significant work by VERSA'’s defense team. The factual and legal issues in this matter
were intricate, including: analyzing MDB’s maintenance records; the scope of
admissibility of MDB’s many experts; the destruction of crucial evidence; and the
evaluation of legal authority and documents to refute MDB’s claims against VERSA.

The amount of VERSA's attorneys’ fees and costs are reasonable given MDB's
questionable legal position and destruction of critical evidence. VERSA is entitled to an
award of its attorneys’ fees and costs after May 4, 2017, to the present. Consequently,
Defendant seeks an award of $724.50 in attorneys’ fees and $1,274.74 in costs, totaling
$1,999.24 See, Exhibits 1, 2 and 3.

lll. CONCLUSION

For the foregoing reasons, VERSA requests an award of its attorneys’ fees and

costs totaling $1,999.24 ($724.50 in attorneys’ fees and $1,274.74 in costs) pursuant to
NRCP 37 and NRCP 68. Furthermore, VERSA requests that this Court award the
attorneys’ fees and costs incurred in bringing the instant Motion. VERSA will supplement

its Reply with an affidavit regarding these additional fees and expenses.
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AFFIRMATION
Pursuant to NRS 239B.030, the undersigned hereby affirms that this document

filed in this court does not contain the social security number of any person.

DATED this 9th of February, 2018.

Respectfully Submitted,
LEWIS BRISBOIS BISGAARD & SMITH LLp

By /slJosh Cole Aicklen

JOSH COLE AICKLEN

Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 009502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Attorneys for Cross-Defendant VERSA
PRODUCTS COMPANY, INC.
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Exhibit 1
Exhibit 2
Exhibit 3
Exhibit 4
Exhibit 5

4843-2347-6828.1

LIST OF EXHIBITS
Offer of Judgment, May 4, 2017

Verified Memorandum of Costs

Redacted Copies of Attorneys’ Fees and Invoices

VERSA's Motion to Strike MDB'’s Cross-Claim Pursuant to NRCP 37

Notice of Entry of Order Granting VERSA’s Motion to Strike MDB's

Cross-Claim Pursuant to NRCP 37
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CERTIFICATE OF SERVICE

| hereby certify that on this 9th of January, 2018, a true and correct copy
of CROSS-DEFENDANT VERSA PRODUCTS COMPANY, INC.'S MOTION FOR
ATTORNEYS’ FEES AND COSTS PURSUANT TO NRCP 37 AND NRCP 68 was served

electronically via the Court’s e-filing system addressed as follows:

Matthew C. Addison, Esq.

Jessica L. Woelfel, Esq.
McDONALD CARANO WILSON LLP
100 W. Liberty St., 10™ Floor

Reno, NV 89501

RMC LAMAR HOLDINGS, INC.

4843-2347-6828.1

Nicholas M. Wieczorek, Esq.

Jeremy J. Thompson, Esq.
CLARKHILL PLLC

3800 Howard Hughes Pkwy, Ste. 500
Las Vegas, NV 89169

Attorneys for MDB TRUCKING, LLC
and DANIEL ANTHONY KOSKI

/s/ Susan Kingsbury

An Employee of
LEWIS BRISBOIS BISGAARD & SMITH LLP
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JOSH COLE AICKLEN

Nevada Bar No. 007254
Josh.aicklen@lewisbrisbois.com
DAVID B. AVAKIAN

Nevada Bar No. 009502
David.avakian@lewisbrisbois.com
PAIGE S. SHREVE

Nevada Bar No. 013773
Paige.shreve@lewisbrisbois.com

LEWIS BRISBOIS BISGAARD & SMITH LLP

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
702.893.3383

FAX: 702.893.3789

Attorneys for Defendant/Cross-
Claimant/Cross-Defendant

VERSA PRODUCTS COMPANY, INC.

DISTRICT COURT
WASHOE COUNTY, NEVADA

JAMES BIBLE,
Plaintiff,
VS.

MDB TRUCKING, LLC, a Nevada Limited
Liability Company; RMC LAMAR
HOLDINGS, INC., a Colorado
Corporation; VERSA PRODUCTS
COMPANY, INC. a New Jersey
Corporation; DANIEL ANTHONY KOSKI,
ABC CORPORATIONS I-X; BLACK AND
WHITE COMPANIES; XYZ
PARTNERSHIPS; and DOES I-X,
inclusive,

Defendants.

VERSA PRODUCTS COMPANY, INC.,
Cross-Claimant,
VvS.
MDB TRUCKING, LLC; DANIEL
ANTHONY KOSKI; and DOES I-X,
inclusive,

Cross-Defendants.

4844-0357-5879.1

Case No. CV16-01914
Dept. 10

DEFENDANT/CROSS-
CLAIMANT/CROSS-DEFENDANT
VERSA PRODUCTS COMPANY, INC.'S
OFFER OF JUDGMENT TO
DEFENDANT/CROSS-
CLAIMANT/CROSS-DEFENDANT MDB
TRUCKING, LLC
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MDB TRUCKING, LLC,
Third-Party Plaintiff,

VS.
THE MODERN GROUP GP-SUB, INC., a
Texas corporation and general
partnership; DRAGON ESP, LTD. A Texas
limited partnership; and DOES 1-10 and
BLACK AND WHITE COMPANIES, 1-10,

Third-Party Defendants.

MDB TRUCKING, LLC, a Nevada limited
liability company,

Cross-Claimant,
VS.
RMC LAMAR HOLDINGS, INC., a
Colorado corporation; VERSA
PRODUCTS, INC. a New Jersey
corporation and DOES 1-10 and BLACK
AND WHITE COMPANIES, 1-10,

Cross-Defendants.

DEFENDANT/CROSS-CLAIMANT/CR

0SS

-D

EFENDANT \

ERS

COMPANY, INC.’S OFFER OF JU

DGM

EN

/
TTO DEFEN

DAN

CLAIMANT/CROSS-DEFEN DANT

MDB TRUCKI

A PRODUCTS
T/CROSS-

NG,

LLC

Defendant/Cross-Claimant/Cross-Defendant VERSA PRODUCTS COMPANY,

INC., by and through its attorneys of record, Josh Cole Aicklen, Esq., David B. Avakian,
Esq. and Paige S. Shreve, Esq., of the law firm LEWIS BRISBOIS BISGAARD & SMITH,

LLP, pursuant to NRCP 68(c)(2), offers to Defendant/Cross-Claimant/Cross-Defendant

MDB TRUCKING, LLC the total sum of one thousand dollars and zero cents ($1,000.00)

and a waiver of any presently or potentially recoverable attorney’s fees, costs and interest

in full and final settlement of the above-referenced case.

This offer shall not be construed to allow MDB TRUCKING, LLC to seek costs,

attorney’s fees, or prejudgment interest from the Court in addition to the amount stated in

the offer, should MDB TRUCKING, LLC accept the offer.

4844-0357-5879.1
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Pursuant to N.R.C.P. 68, this Offer shall be open for a period of ten (10) days from
the date of service of this Offer. In the event this Offer of Judgment is accepted by MDB
TRUCKING, LLC, VERSA PRODUCTS COMPANY, INC. will obtain a dismissal of the
claim as provided by N.R.C.P. 68(d) rather than to allow judgment to be entered against
VERSA PRODUCTS COMPANY, INC. Accordingly, and pursuant to these rules and
statutes, judgment against VERSA PRODUCTS COMPANY, INC. could not be entered
unless ordered by the District Court.

This Offer of Judgment is made solely for the purposes intended by N.R.C.P. 68
and is not to be construed as an admission in any form, shape or manner that VERSA
PRODUCTS COMPANY, INC. is liable for any of the allegations made by Plaintiffs and/or
MDB TRUCKING, LLC in the Complaints and Cross-Claims. Nor is it an admission that
Plaintiffs and/or MDB TRUCKING, LLC is entitied to any relief, including, but not limited
to, an award of damages, attorney's fees, costs or interest. By virtue of this Offer, VERSA
PRODUCTS COMPANY, INC. waives no defenses asserted in its Answer to Plaintiffs’
Complaints and MDB TRUCKING, LLC Cross-Claims.

4844-0357-5879.1 3
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JOSH COLE AICKLEN

Nevada Bar No. 007254
Josh.aicklen@lewisbrisbois.com
DAVID B. AVAKIAN

Nevada Bar No. 009502
David.avakian@lewisbrisbois.com
PAIGE S. SHREVE

Nevada Bar No. 013773
Paige.shreve@lewisbrisbois.com
LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
702.893.3383

FAX: 702.893.3789

Attorneys for Defendant/Cross-
Claimant/Cross-Defendant VERSA
PRODUCTS COMPANY, INC.

DISTRICT COURT
WASHOE COUNTY, NEVADA

JAMES BIBLE, Case No. CV16-01914
Piaintiff, Dept. 10
VS. NOTICE OF ENTRY

MDB TRUCKING, LLC, et. al.

Defendants.

AND ALL RELATED CASES.

TO: ALL INTERESTED PARTIES:
111
111

4831-8898-8506.1

FILED
Electronically
Cv16-01914

2018-02-08 01:14:40 PM
Jacqueline Bryant
Clerk of the Court

Transaction # 6522573
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PLEASE TAKE NOTICE that the Order was entered by the above-entitied Court on
the 22" day of January, 2018, a copy of which is attached hereto as Exhibit 1 and made
a part hereof.

AFFIRMATION

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document
filed in this court does not contain the social security number of any person.

DATED this 8" day of February, 2018

Respectfully Submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLpP

By /s/ Josh Cole Aicklen

JOSH COLE AICKLEN

Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 009502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Attorneys for Defendant/Cross-Defendant
VERSA PRODUCTS COMPANY., INC.

-8898-8506. 2
4831-8898-8506.1 AA002553
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Exhibit 1

4831-8898-8506.1

Order

LIST OF EXHIBITS
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CERTIFICATE OF SERVICE

| hereby certify that on this 8" day of February, 2018 a true and correct copy

of NOTICE OF ENTRY was served via the Court’s electronic e-filing system addressed

as follows:

Matthew C. Addison, Esq.
McDONALD CARANO WILSON LLP
100 W. Liberty St., 10" Floor

Reno, NV 89501

RMC LAMAR HOLDINGS, INC.

Nicholas M. Wieczorek, Esq.

Jeremy J. Thompson, Esq.

CLARK HILL PLLC

3800 Howard Hughes Pkwy, Ste. 500
Las Vegas, NV 89169

Attorneys for MDB TRUCKING, LLC and
DANIEL ANTHONY KOSKI

4831-8898-8506.1

/s/ Susan Kingsbury

An Employee of
LEWIS BRISBOIS BISGAARD & SMITH LLP

AA002555
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"FILED
Electronically
CVv16-01914
2018-01-22 04.08:51
Jacqueline Bryant
Clerk of the Court
Transaction # 6492531

U

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

LR 2/
JAMES BIBLE,
Plaintiff, Case No. CV16-01914

Dept. No. 10
vs.

MDB TRUCKING, LLC; etal.,

Defendants.
/

ORDER

Presently before the Court is DEFENDANT/CROSS CLAIMANT/CROSS-DEFENDANT
VERSA PRODUCTS COMPANY, INC.’S MOTION TO STRIKE DEFENDANT/CROSS-
CLAIMANT/CROSS-DEFENDANT MDB TRUCKING, LLC’s CROSS-CLAIM PURSUANT TO
NRCP 35; OR IN THE ALTERNATIVE, FOR AN ADVERSE JURY INSTRUCTION (“the
Motion”). The Motion was filed by Defendant/Cross-Claimant/Cross-Defendant VERSA
PRODUCTS COMPANY, INC. (“Versa™) on May 15,2017, Defendant/Cross-Claimant MDB
TRUCKING, LLC (“MDB”) did not file an Opposition to the Motion.! See WDCR 12(2). The
Motion was submitted for the Court’s consideration on December 12, 2017.

This case arises from a personal injury action. A COMPLAINT was filed by plaintiffs Emest
Bruce Fitzsimmons and Carol Fitzsimmons, on December 4, 2015 (“the Fitzsimmons Action”). The
Fitzsimmons Action was assigned Second Judicial District Court case number CV15-02349.

! The issues presented in the Motion were fully briefed in FITZSIMMONS, et al. v. MDB TRUCKING, LLC, etal,
CV15-02349.

-1-
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Numerous other plaintiffs were joined into the Fitzsimmons Action. Two additional cases were filed|
and prosecuted outside of the Fitzsimmons Action: the instant case and GENEVA M. REMMERDE
v. MDB TRUCKING, LLC et al., CV16-00976 (“the Remmerde Action”). The instant action was
filed on September 20, 2016. The Remmerde Action was filed May 2, 2016. It is alleged in all three
actions that on July 7, 2014, Defendant Daniel Anthony Koski (“Koski”), while driving a truck for
MDB, negligently spilled a load of gravel into the roadway. The spilled gravel caused the driving
plaintiffs to lose control of their vehicles and numerous accidents occurred resulting in the three
separate cases. The plaintiffs sustained physical and emotional injuries as a result of the accidents.
In response to the complaint filed in the instant action, MDB filed a THIRD-PARTY COMPLAINT
(“the MDB Cross-Claim™) September 20, 2016. The MDB Cross-Claim had two causes of action
relative to Versa: Implied Indemnification and Contribution.2 MDB alleges it was not Koski’s
negligence that caused the gravel to spill; rather, the spill was caused by the “unreasonably
dangerous and defective” design and manufacture of the trailer that held the gravel. The MDB
Cross-Claim, 4:3-5. Therefore, MDB brought the Cross-Claim against the manufacturers of the
trailer and its components, including Versa. MDB avers Versa produced a solenoid valve which
would, “activate inadvertently allowing the gates to open and release the load [of gravel] carried by
the trailer.” The MDB Cross-Claim, 4:6-8. MDB also claims there were safer alternatives available
to Versa; the solenoid valve was unreasonably dangerous and defective; and Versa failed to provide
appropriate safety mechanisms regarding the solenoid valve. The MDB Cross-Claim, 4:12-15.

The Motion is the same as the motion practice in the Fitzsimmons Action and the Remmerde
Action. The issues are identical, as are the relevant parties. The Court issued an ORDER (“the
December Order”) on December 8, 2017, in the Fitzsimmons Action. The December Order
conducted a thorough analysis of the issue presented in the Motion. See generally Young v. Johnny
Ribeiro Building, Inc., 106 Nev. 88, 787 P.2d 777 (1990), and NRCP 37. The Court found in the

2 Yersa filed CROSS-DEFENDANT VERSA PRODUCTS COMPANY INC.’S MOTION TO DISMISS CROSS-
CLAIMANT MDB TRUCKING, LLC’S THIRD CAUSE OF ACTION FOR IMPLIED INDEMNITY PURSUANT TO
NRCP 12(BX5) (“the MTD”) on September 21, 2016. A Stipulation was filed on November 23, 2016, agreeing to
dismiss MDB?’s Cross-Claim for Implied Indemnity. The only remaining cause of action alleged by MDB against Versa
is for Contribution.

«2-
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December Order case concluding sanctions were an appropriate sanction for MDB’s spoliation of
critical evidence. The Court finds a restatement of the December Order is unnecessary in the instant
action. Given the indistinguishable issues the Court attaches hereto and incorporates herein as
EXHIBIT A the December Order which shall be considered dispositive of the issue raised in the
Motion.?

It is hereby ORDERED DEFENDANT/CROSS CLAIMANT/CROSS-DEFENDANT
VERSA PRODUCTS COMPANY, INC.’S MOTION TO STRIKE DEFENDANT/CROSS-
CLAIMANT/CROSS DEFENDANT MDB TRUCKING, LLC’s CROSS-CLAIM PURSUANT TO
NRCP 35; OR IN THE ALTERNATIVE, FOR AN ADVERSE JURY INSTRUCTION is
GRANTED. MDB TRUCKING, LLC’S CROSS-CLAIM is DISMISSED.

DATED thisj?_Q_ day of January, 2018.

G

ELLIOTT A. SATTLER  —
District Judge

3 The Court notes D.C.R. 13(3) states, “[flailure of the opposing party to serve and file his written opposition may be
construed as an admission that the motion is meritorious and a consent to granting the same.” Versa has not moved to
have the Motion granted under this standard.

-3-
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CERTIFICATE OF MAILING
Pursuant to NRCP 5(b), I certify that I am an employee of the Second Judicial District Court
of the State of Nevada, County of Washoe; that on this day of January, 2018, I deposited in

the County mailing system for postage and mailing with the United States Postal Service in Reno,
Nevada, a true copy of the attached document addressed to:

CERTIFICATE OF ELECTRONIC SERVICE
I hereby certify that I am an employee of the Second Judicial District Court of the State of
Nevada, in and for the County of Washoe; that on theé_-’lay of January, 2018, I electronically
filed the foregoing with the Clerk of the Court by using the ECF system which will send a notice

of electronic filing to the following:

MATTHEW ADDISON, ESQ.

JOSH AICKLEN, ESQ.
KATHERINE PARKS, ESQ.

BRIAN BROWN, ESQ.

THIERRY BARKLEY, ESQ.
SARAH QUIGLEY, ESQ.

JESSICA WOELFEL, ESQ.

JACOB BUNDICK, ESQ.
NICHOLAS M. WIECZOREK, ESQ.

Judicial Assistant
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FILED
Electronicall
CVv15-0234

2017-12-08 02:59:29
Jacqueline Bryant

C of the Court
Transaction # 64312

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE
e
ERNEST BRUCE FITZSIMMONS, et al,,
Plaintiffs, Case No. CV15-02349

Dept. No. 10
vs.

MDB TRUCKING, LLC; etal.,

Defendants.
/

ORDER

Presently before the Court is DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT
VERSA PRODUCTS COMPANY, INC.’S MOTION TO STRIKE DEFENDANT/CROSS-
CLAIMANT/CROSS-DEFENDANT MDB TRUCKING, LLC'S CROSS-CLAIM PURSUANT
TO NRCP 35; OR IN THE ALTERNATIVE, FOR AN ADVERSE JURY INSTRUCTION (“the
Motion™). The Motion was filed by Defendant/Cross-Claimant/Cross-Defendant VERSA
PRODUCTS, INC. (“Versa”) on May 15, 2017.! Defendant/Cross-Claimant, MDB Trucking,
LLC (“MDB”) filed MDB’S OPPOSITION TO VERSA PRODUCTS COMPANY, INC.’S
MOTION TO STRIKE AND/OR SPOLIATION INSTRUCTIONS (“the Opposition™) on June 2,
2017. Versa filed DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT VERSA

! Versa filed the ERRATA TO DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT VERSA PRODUCTS
COMPANY, INC.'S MOTION TO STRIKE DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT MDB
TRUCKING, LLC’s CROSS-CLAIM PURSUANT TO NRCP 37; OR IN THE ALTERNATIVE, FOR AN ADVERSE
JURY INSTRUCTION (“the Errata™) on May 5, 2017. The Errata clarifies Versa is bringing the Motion pursuant to
NRCP 37, not NRCP 35 as noted in the caption to the Motion. The reference to NRCP 35 is made only in the caption to
the pleading; therefore, the Court presumes it is merely a typographical error. ’

ole

PM

'9
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PRODUCTS COMPANY, INC.’S REPLY TO MDB’S OPPOSITION TO VERSA PRODUCTS
COMPANY, INC.’S MOTION TO STRIKE MDB TRUCKING, LLC’S CROSS-CLAIM
PURSUANT TO NRCP 37; OR IN THE ALTERNATIVE, FOR AN ADVERSE JURY
INSTRUCTION (“the Reply™) on June 12, 2017, and contemporaneously submitted the matter for
the Court’s consideration. The Court entered an ORDER on August 1, 2017, setting the Motion
for oral argument.? The Court heard the arguments of counsel on August 29, 2017, and took the
matter under submission.

The Court felt case concluding sanctions were a potential discovery sanction for the alleged
abuse following the oral argument. An evidentiary hearing affording both sides the opportunity to
present witnesses was required given this conclusion. See generally, Nevada Power v. Fluor lllinois,
108 Nev. 638, 837 P.2d 1354 (1992). The Court entered an ORDER (“the September Order”) on
September 22, 2017, directing the parties to set the matter for an evidentiary hearing. The
evidentiary hearing was conducted on October 13, 2017 (“the October Hearing™). Versa called one -
expert witness, Scott Palmer (“Palmer™), and one lay witness Garrick Mitchell (“Mitchell™) at the
October Hearing. MDB called onc expert witness, Dr. David Bosch (“Dr. Bosch™), and two lay
witnesses, Patrick Bigby (“Bigby”) and Erik Anderson (“Anderson”) at the October Hearing. The
Court admitted numerous exhibits during the October Hearing. The Court permitted the parties to
argue their respective positions. Trial was scheduled to begin on October 30, 2017. The Court was
aware of its obligation to make detailed findings of facts and conclusions of law. Further, the Court
wanted to fulfill these obligations in a thoughtful manner and in writing pursuant to the mandates of
the Nevada Supreme Court. The Court informed the parties the Motion would be granted and
vacated the trial date. The Court took the matter under submission. This written ORDER follows.

This case arises from a personal injury action. A COMPLAINT (“the Complaint™) was filed
by Plaintiffs Emest Bruce Fitzsimmons and Carol Fitzsimmons, on December 4, 2015. Numerous
other plaintiffs were joined into the Fitzsimmons case. It is alleged on July 7, 2014, Defendant
Daniel Anthony Koski (“Koski™), while driving a truck for MDB, negligently spilled a load of

2 There were numerous other pre-trial motions scheduled for oral argument on the same date.

2-
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gravel into the roadway. The spilled gravel caused the driving plaintiffs to lose control of their
vehicles and numerous accidents occurred. The plaintiffs sustained physical and emotional injuries
as a result of the accidents. In response to the Complaint, MDB filed a THIRD-PARTY
COMPLAINT (“the MDB Cross-Claih") June 15,2016. The MDB Cross-Claim had two causes
of action relative to Versa: Implied Indemnification and Contribution.> MDB alleges it was not
Koski’s negligence that caused thé gravel to spill; rather, the spill was caused by the “unreasonably
dangerous and defective” design and manufacture of the trailer that held the gravel. The MDB
Cross-Claim, 3:5-7. Therefore, MDB brought the Cross-Claim against the manufacturers of the
trailer and its components, including Versa. MDB avers Versa produced a solenoid valve which
would, “activate inadvertently allowing the gates to open and release the load [of gravel] carried by
the trailer.” The MDB Cross-Claim, 3:10-11. MDB also claims there were safer alternatives
available to Versa; the solenoid valve was unreasonably dangerous and defective; and Versa failed

to provide appropriate safety mechanisms regarding the solenoid valve. The MDB Cross-Claim,

3:12-18.

Versa has denied its product is defective and further denies any responsibility for the spilling
of the gravel. Additionally, Versa filed DEFENDANT/CROSS-CLAIMANT VERSA PRODUCTS
COMPANY, INC.’S ANSWER TO PLAINTIFFS ERNEST BRUCE FITZSIMMONS AND
CAROL FITZSIMMONS’ FIRST AMENDED COMPLAINT AND CROSS-CLAIM AGAINST
MDB TRUCKING, LLC; DANIEL ANTHONY KOSKI; AND DOES I-X, INCLUSIVE (“the
Versa Cross-Claim”™) on June 29, 2016. The Versa Cross-Claim alleges one cause of actionAagainst
MDB: Contribution. Versa alleges MDB “negligently operated, maintained, owned, serviced and/or]
entrusted the subject trailer....” The Versa Cross-Claim, 10:17-18. Versa and MDB are the only
remaining parties in this litigation: all of the plaintiffs consolidated into these proceedings, and all
of the other defendants have been dismissed and/or settled.

3 Versa filed CROSS-DEFENDANT VERSA PRODUCTS COMPANY INC.,'S MOTION TO DISMISS CROSS-
CLAIMANT, MDB TRUCKING, LLC'S THIRD CAUSE OF ACTION FOR IMPLIED INDEMNITY PURSUANT
TO NRCP 12(BX5) (“the MTD”) on June 27, 2016. The Court granted the MTD on October 19, 2016. The only
remaining cause of action alleged by MDB against Versa is for Contribution.

-3-
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The Motion avers MDB has destroyed or disposed of critical evidence which directly
impacts Versa’s ability to represent itself in the instant litigation. Specifically, the Motion contends
after the accident MDB continued to use the truck in question; failed to keep the truck in the same
condition as it was on the day in question; serviced the truck routinely; repaired and replaced the
electrical systems that control the solenoid which operated the Versa valve; and failed to take steps
to preserve this critical evidence knowing litigation was highly probable. The Opposition contends
there has been no spoliation of evidence in this case. Further, the Opposition posits there was
nothing more than routine maintenance done on the trailer; therefore, Versa’s ability to defend itself
has not been impaired.

The Motion avers MDB had a duty to preserve the discarded electrical systems in
anticipation of the underlying action. In Fire Ins. Exchange v. Zenith Radio Corp., 103 Nev. 648,
651, 747 P.2d 911, 914 (1987), the Nevada Supreme Court held, “even where an action has not been
commenced and there is only a potential for litigation, the litigant is under a duty to preserve the
evidence which it knows or reasonably should know is relevant to the action.” The Motion
concludes the appropriate sanction for the failure to preserve this crucial evidence should be
dismissal of the entire action. See generally Young v. Johnny Ribeiro Building Inc., 106 Nev. 88,
787 P.2d 777 (1990), and NRCP 37. '

Discovery sanctions are within the discretion of the trial court. See Stubli v. Big D Int’l
Trucks, Inc., 107 Nev. 309, 312, 810 P.2d 785, 787 (1991), and Kelly Broadcasting v. S’avereign
Broadcast, 96 Nev. 188, 192, 606 P.2d 1089, 1092 (1980). “Generally, sanctions may only be
imposed where there has been willful noncompliance with the court’s order, or where the adversary
process has been halted by the actions of the unresponsive party.” Zenith, 103 Nev. at 651, 747
P.2d at 913 (citing Finkelman v. Clover Jewelers Blvd. Inc., 91 Nev. 146, 147, 532 P.2d 608, 609
(1975) and Skeen v. Valley Bank of Nevada, 89 Nev. 301, 303, 511 P.2d 1053, 1054 (1973)).
Accord GNLV Corp. v. Service Control Corp., 111 Nev. 866, 869, 900 P.2d 323, 325 (1995).
Dismissal of an entire action with prejudice is a dramatic punishment for a discovery abuse. The
Nevada Supreme Court cautions district courts the use of such a Draconian sanction should be
approached with caution. “The dismissal of a case, based upon a discovery abuse such as the
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destruction or loss of evidence, ‘should be used only in extreme situations; if less drastic sanctions
are available, they should be utilized.’”” GNLV, 111 Nev. at 870, 900 P.2d at 326 (citation omitted).
Additionally, the Nevada Power Court held it was an abuse of discretion for a district court to grant
case concluding sanctions without an evidentiary hearing. The Mevada Power Court held the party
facing a case terminating sanction needs an “opportunity to present witnesses or to cross-examine
[the movant] or their experts with regard to [the discovery violations].” Nevada Power, 108 Nev. at
646, 837 P.2d at 1360. Cf. Bahena v. Goodyear Tire & Rubber Co. (“Bahena II"’), 126 Nev. 606,
612,245 P.3d 1182, 1186 (2010).

The Nevada Rules of Civil Procedure provide that a party who fails to comply with discovery
orders or rules can be sanctioned for that failure. NRCP 37(b). Sanctions against a party can be
graduated in severity and can include: designation of facts to be taken as established; refusal to allow
the disobedient party to support or oppose designated claims or defenses; pm_hibition of the
offending party from introducing designated matters in evidence; an order striking out pleadings or
parts thereof or dismissing the action; or rendering a judgment by default against the disobedient
party. NRCP 37(b)(2). Case concluding sanctions need not be preceded by other less severe
sanction. GNLV, 111 Nev. at 870, 900 P.2d at 325. A disobedient party can also be required to pay
the reasonable expenses, including attorney fees caused by the failure. NRCP 37(b)(2XE).

The Young Court adopted an eight factor analysis (“the Young factors”™) district courts must
go through if they feel a discovery abuse is so severe it warrants dismissal. The Young Court held,
“every order of dismissal with prejudice as a discovery sanction be supported by an express, careful
and preferably written explanation of the court’s analysis of the pertinent factors.” Young, 106 Nev.
at 93, 787 P.2d at 780. The Young factors are as follows: (1) the degree of willfulness of the
offending party; (2) the extent to which the non-offending party would be prejudiced by a lesser
sanction; (3) the severity of the sanction of dismissal relative to the severity of the discovery abuse;
(4) whether any evidence has been irreparably lost; (5) the feasibility and fairness of less severe
sanctions; (6) the policy favoring adjudication on the merits; (7) whether sanctions unfairly operate
to penalize a party for the misconduct of his or her attorney; and (8) the need to deter parties and
future litigants from similar abuses. Jd. In discovery abuse situations where possible case-
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concluding sanctions are warranted, the trial judge has discretion in deciding which factors are to be
considered on a “case-by-case” basis. Bahena II, 126 Nev. at 610, 245 P.3d at 1185 (citing Higgs v.
State, 126 Nev. 1, 17, 222 P.3d 648, 658 (2010)). The Young factor list is not exhaustive and the
Court is not required to find that all factors are present prior to making a finding. “Fundamental
notions of faimess and due process require that discovery sanctions be justand . . . relate to the
specific conduct at issue.” GNLV, 111 Nev. at 870, 900 P.2d at 325.

The Nevada Supreme Court has addressed orders of case concluding sanctions on numerous
occasions. The Zenith Court found a party whose agent destroyed and/or lost a television prior to
the commencement of the underlying action, after the party’s expert had an opportunity to test the
television and opine on the television as a cause of a fire, had committed a discovery abuse
warranting case concluding sanctions.* The Zenith Court held, “[t]he actions [of the appellant] had
the effect of reserving to itself all expert testimony based upon examination of the television set.”
103 Nev. at 652, 747 P.2d at 914.

The Kelly Broadcasting Court held the striking of an answer and entry of a judgment in favor
of the non-offending party (Kelly) was an appropriate sanction for failing to complete discbvexy by
the offending party (Sovereign). Kelly Broadcasting, 96 Nev. at 192, 606 P.2d at 1092. Sovereign
argued a lesser sanction of striking only the affirmative defense to which the interrogatories applied
was a more appropriate sanction. The Kelly Broadcasting Court disagreed, noting “[t]he question is
not whether this court would as an original matter have entered a default judgment as a sanction for
violating a discovery rule; it is whether the trial court abused its discretion in so doing. We do not
find an abuse of discretion in this case.” Jd.

The Stubli Court upheld case concluding sanctions when the appellant or its agents failed to
preserve evidence related to the cause of a trucking accident. The respondent provided expert
affidavits which posited the cause of the accident could have been something other than the
respondent’s work on the truck. “The experts further asserted that appellant’s failure to preserve the

4 The trial court actually struck the appellant’s expert witness from the trial. The appellant indicated it had insufficient
evidence to proceed without its expert and the trial court granted summary judgment in favor of the respondent. Zenith,
103 Nev. at 651, 747 P.2d at 913.
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[truck and its components] had made it impossible for respondents to establish their defense theory.”
Stubli, 107 Nev, at 312, 810 P.2d at 787. See also, North American Properties v. McCarran
International Airport, 2016 WL 699864 (Nev. Supreme Court 2016). But see, GNLV, supra (casc
concluding sanctions not appropriate when other evidence existed which experts could use to assist
in their analysis including the statements of witnesses who saw the spoliated evidence).

The Court has considered the arguments of counsel, all of the pleadings on file in the instant
action, the testimony of the witnesses at the evidentiary hearing, the exhibits admitted at that
hearing, and the relevant case law discussed, supra. The issue presented in the case is actually very
narrow: MDB claims it was a defective solenoid manufactured by Versa that malfunctioned causing
a truck full of gravel to dump onto one of the two busiest roadways in Washoe County. MDB does
not dispute the electrical systems were not preserved in anticipation of the trial or potential testing.
MDB took no steps to warn its employees to keep any components in the electrical system should
they need to be replaced. There are no pictures taken of the electrical system or the components.
MDB’s employees cannot testify to the condition of the components when they were replaced.
Versa avers there were other potential causes of the malfunction, including an electrical issue. Versal
further contends it cannot present these issues to the jury in support of its defense because the
evidence no longer exists. The Court reviews the Young factors as follows:

L Willfulness

The first Young factor is willfulness. In Childers v. State, 100 Nev. 280, 283, 680 P.2d 598,
599 (1984), the Nevada Supreme Court found the term willful, “implies simply a purpose or
willingness to commit the act or to make the omission in question. The word does not require in its
meaning any intent to violate law, or to injure another, or to acquire any advantage.” Willfulness
may be found when a party fails to provide discovery and such failure is not due to an inability on
the offending paxiy's part. Havas v Bank of Nevada, 96 Nev. 567, 570, 613 P.2d 706, 708 (1980).
The Nevada Supreme Court has not opined that it is necessary to establish wrongful intent to
establish willfulness.

S
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Clearly MDB should have anticipated extensive litigation as a result of the incident that
occurred on July 7, 2014. This was not a mere “slip and fall” where the putative plaintiff initially
claims he/she is not injured only later to come back and sue. There were numerous accidents and
injuries as a result of collisions occurring on a highway. MDB, or its counsel, had to know there
would be litigation as a result of these events. The Court heard no testimony that MDB took any
steps to preserve the truck or trailer in any way. There was no testimony indicating memorialization
of the condition of the vehicle was ever contemplated by anyone at MDB. On the contrary, the truck
and trailer continued to be in use after the events of July 7, 2014. It was subject to “routine”
maintenance. The Court may have condoned the continued use of the truck, and even the trailer, had|
there been any steps taken to preserve the appearance of these items as they existed at the time of the
event, or prior to the “routine” maintenance. The memorialization did not occur.

It would have been simple to inform the shop staff to photograph the truck and trailer on or
about July 7, 2014. It would have required minimal effort to inform the shop staff to preserve any
clectrical parts taken off the truck or trailer during the maintenance. If these steps had been taken
the Court would be looking at this case through the prism of GNLV because both parties would have
had alternative ways to prove or disprove their theory of the case. Based on the inaction of MDB in
preserving or memorializing the condition of the truck and trailer the Court must view this case
through the prism of Stubli and Zenith: MDB alone has the ability to call experts to support their
position. Versa’s expert has a theory he can neither confirm nor refute based on the loss of the
electrical components. The Court does not find MDB intentionally disposed of the components in
order to harm Versa, nor were MDB’s employees acting with any malevolence; however, the Court
does find MDB is complicit of benign neglect and indifference to the needs of Versa regarding
discovery in this action.

II.  The possibility of a lesser sancti
The second Young factor is possible prejudice to Versa if a lesser sanction were imposed.

The Court would consider lesser sanctions, including an adverse inference instruction, a rebuttable
presumption instruction, and the striking of the MDB’s expert as alternative sanctions. The Court
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does not find any of these sanctions strike the appropriate balance between MDB’s actions and the
hatm_ imposed on Versa’s case. Should the Court strike Dr. Bosch from being a witness at the trial
MDB would be in the same position as the appellant in Zenirh: unable to prove its case given the
lack of expert testimony and subject to a motion for summary judgment. This outcome would be a
patent waste of limited judicial resources and of the jury’s time. The Court does not find an adverse
inference instruction pursuant to NRS 47.250(3) and Bass-Davis v. Davis, 122 Nev. 442, 134 P.3d
103 (2006), is appropriate under the circumstances before the Court.® As noted by the Zenith Court,
“[t]he actions of [MDB] had the effect of reserving to itself all expert testimony based upon
examination of the [electronic components]. Any adverse presumption which the court might have
ordered as a sanction for the spoliation of evidence would have paled next to the testimony of the
expert witness.” Zenith, 103 Nev. at 652, 747 P.2d at 914. Additionally, an adverse inference
instruction requires an “intent to harm another party through the destruction and not simply the
intent to destroy evidence.” Bass-Davis, 122 Nev. at 448, 134 P.3d at 106. The Court does not find
MDB intended to harm Versa by destroying or disposing of the electrical components; therefore, it
could not give this instruction. The Court can conceive of no other sanction which would be

appropriate under these circumstances.

3 At oral argument counsel for MDB stated:

Recently the Nevada Supreme Court has declared that the Bass versus Davis case is the prevailing case on the
spoliation of evidende, not Young versus Ribeiro. And in a case called Walmart Stores, Inc. versus the Eighth

Judicial District, No. 48488, January 3 1st of 2008, the court said, “It is an abuse of discretion for a district court

not to consider the case of Bass-Davis versus Davis when imposing sanctions pursuant to Nevada Rule of Civil
Procedure 37 for an allegation of spoliation.”

TRANSCRIPT OF PROCEEDINGS, EVIDENTIARY HEARING, 208:15-24. The citation to an unpublished
disposition of the Nevada Supreme Court issued prior to January 1, 2016, is a violation of ADKT 0504 and SCR 123
(the SCR was repealed by the ADKT). The Court found it difficult to belicve the Nevada Supreme Court would make
such a sweeping change to firmly established precedent as that represented by counsel in an unpublished disposition.
The Court was unfamiliar with Walmart, so the Court endeavored to familiarize itself with the case. The Court looked
up the case number provided by counsel on the Nevada Supreme Court webpage. Troublingly, the Court was unable to
verify the veracity of the proposition proffered by MDB because the parties agreed to dismiss their proceedings and
the Nevada Supreme Court vacated the order upon which MDB makes its argument. The Nevada Supreme Court had
granted 8 Writ of Mandamus on January 31, 2008; however, it withdrew that order on a subsequent date. The Nevada
Supreme Court webpage indicates the parties contacted the Supreme Court on February 2, 2008, and indicated they had
settied their case. The Nevada Supreme Court entered an order vacating the January 31, 2008, order upon which MDB
relies and “denfied] the petition as moot” on February 13, 2008. In short, the “case” MDB relies upon does not even
exist,

9-

AA002570



17

18

19

20

21

24

26

27

28

F//A sever, sanction of dismissal rel 0 ¢ i the discovery abuse

“The dismissal of a case, based upon a discovery abuse . . . should be used only in extreme
situations; if less drastic sanctions are available, they should be utilized.” GNLV, 111 Nev. at 870,
900 P.2d at 325 (citing Young, 106 Nev. at 92, 787 P.2d at 779-80). The Court is keenly aware that
granting the Motion effectively ends the case. The Court does not take this action lightly. The only
issue in this case is why the door to the trailer opened causing the gravel to dump into the roadway.
The Court finds MDB’s disposal of the electronic components without memorializing them in any
way effectively halted the adversarial process. 1t left all of the “cards” in MDB's hands and left
Versa with nothing other than a theory it could neither prove nor disprove. MDB could simply rely
on its expert during trial and argue Versa had no proof of its theory and the theory itself was
preposterous. This is the position taken by MDB at the evidentiary hearing. Versa is left with no
way of verifying its theory of the case.

Counsel for MDB directed the Court’s attention at the evidentiary hearing to the strength of
their expert (Dr. Bosch) and the weakness of Versa’s expert (Palmer). Counse! further emphasized
the lack of plausibility of the Palmer’s conclusions that it could have been an abraded wire which
caused an electrical failure rather than some issue with the solenoid or the Versa valve. The Court is
not convinced this should be the deciding factor in resolving the issue of case concluding sanctions
for the following reasons:

1. MDB’s own employee (the same employees who serviced the truck and trailer)
acknov:ledged at the evidentiary hearing that the abrasions Palmer referenced actually do
occur;® and

¢Q: Okay. You also mentioned that you want to replace those cords, the seven and the - the seven-conductor and the
four-conductor cords because they will get cut on the deck plate, they will get abraded, they will become cracked; is that
correct?

A: I have seen that, yes.

TRANSCRIPT OF PROCEEDINGS, EVIDENTIARY HEARING (testimony of Patrick Bigby), 154:1-6.
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2. Dr. Bosch had to acknowledge, though grudgingly and with great circumspection, that it
was possible though highly unlikely the electrical system could have caused the valve in
question to open.’

The Court’s decision regarding the issue presented in the Motion is not predicated on who has
the “stronger case” or the “better expert” at the evidentiary hearing. If this were the analysis the
Court would agree with MDB: Dr. Bosch is a very credible witness and it is likely MDB has the
more compelling argument to present to the jury. This, however, is not the issue. The issue in the
Court’s analysis is MDB’s actions deprived Versa of any ability to prove its casc: the adversarial
process was stymied by MDB regarding the most critical pieces of evidence. Had MDB’s witnesses
testified the abrasions never occur, or abrasions were photographed and/or documented and none
existed on this truck, the Court’s conclusion may have been different. Here we know it cowld have
occurred as Palmer suggested.

ther evide, is irre -ably lost

Clearly the relevant evidence is lost. The employees of MDB testified at the evidentiary
hearing the electronic components had been thrown away.

V. The feasibility and fairness of a less severe sanctions

The Court discussed the possibility of less severe sanctions in section II. The same analysis
applies here. There does not appear to be any sanction short of case concluding sanctions which |
would be appropriate under the circumstances of this case. The Court also acknowledges that
progressive sanctions are not always necessary. The circumstances presented in the Motion arc

unique and the most scvere sanction is appropriate.

Q: Is there any scenario under which current from the seven-prong cord baving contact with the four-prong cord could
open the versa valve?

A: Anything is possible, but it’s highly improbable in this case.

TRANSCRIPT OF PROCEEDINGS, EVIDENTIARY HEARING (testimony of Dr. Bosch), 161:5-9. Dr. Bosch’s
testimony clearly established he did not belicve there was a short or other electrical failure that caused the valve to open.
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The Court considers the sixth and eighth Young factors together. Nevada has a strong policy,
and the Court ﬁrmly believes, that cases should be adjudicated on their merits. See, Scrimer v. Dist.
Court, 116 Nev. 507, 516-517, 998 P.2d 1190, 1196 (2000). See also, Kahn v. Orme, 108 Nev. 510,
516, 835 P.2d 790, 794 (1992). Further, there is a need to deter litigants from abusing the discovery
process established by Nevada law. When a party repeatedly and continuously engaged in discovery
misconduct the policy of adjudicating cases on the merits is not furthered by a lesser sanction.
Foster, 126 Nev. at 65, 227 P.3d at 1048, The case sub judice is not one of systemic discovery
abuse. However, the Court concludes to allow the case to go forward as it is currently postured
would be the antithesis of allowing it to proceed “on the merits.” The merits of Versa’s case would
not be able to be evaluated by the jury because Versa could not test its theory on the actual
components. The jury would be left to guess about what may have occurred rather than weigh the
competing theories presented. MDB would have an overwhelmingly unfair advantage given its
action.

The Court balances the laudable policy of trial on the merits against the need to deter future
litigants from abusing the discovery process. The Court turns back to the Zenith Court’s direction to
all potential litigants regarding their duty to preserve evidence. The Zenith Court stated, “[iJt would
be unreasonable to allow litigants, by destroying physical evidence prior to a request for production,
to sidestep the district court’s power to enforce the rules of discovery.” Id 103 Nev. at 651, 747
P.2d at 913. Accord, Colfer v. Harmon, 108 Nev. 363, 832 P.2d 383 (1992). To allow this case to
go forward, when the only evidence which may have supported Versa’s defense was in the sole
possession of MDB and MDB did nothing to preserve or document that evidence, would set a
dangerous precedent to similarly situated parties in the future. It would also be antithetical to a
potential litigant’s obligation to preserve the very evidence it may have to produce during discovery.

124
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When the Court balances the sixth and cighth Young factor it concludes dismissal of MDB'’s claims
against Versa are appropriate.
vir. 1

There is no evidence to show MDB’s counsel directed MDB to destroy or fail to memorialize|
the evidence in question. The Court finds this factor to be inapplicable to the Young analysis.

“Fundamental notions of fairness and due process require that discovery sanctions be just
and . . . relate to the specific conduct at issue.” GNLV, 111 Nev. at 870, 900 P.2d at 325 (citing
Young, 106 Nev. at 92, 787 P.2d at 779-80). The Court recognizes that discovery sanctions should
be related to the specific conduct at issue. The discovery abuse in this case crippled one party's
ability to present its case. Weighing all eight factors above the Court concludes the dismissal of the
MDB Cross-Claim is appropriate. Due to the severity of MDB’s discovery abuse there are no lesser
sanctions that are suitable.

It is hereby ORDERED DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT
VERSA PRODUCTS COMPANY, INC.’S MOTION TO STRIKE DEFENDANT/CROSS-
CLAIMANT/CROSS-DEFENDANT MDB TRUCKING, LLC’S CROSS-CLAIM PURSUANT TO|
NRCP 35; OR IN THE ALTERNATIVE, FOR AN ADVERSE JURY INSTRUCTION is
GRANTED. MDB TRUCKING, LLC'S CROSS-CLAIM is DISMISSED.

DATED this__ &2 day of December, 2017.

ELLIOTT A. SATTLER
District Judge

13-
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CERTIFICATE OF MAILING
Pursuant to NRCP 5(b), I certify that I am an employee of the Second Judicial
District Court of the State of Nevada, County of Washoe; that on this _____ day of December, 2017,
I deposited in the County mailing system for postage and mailing with the United States Postal
Service in Reno, Nevada, a true copy of the attached document addressed to:

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that [ am an employee of the Second Judicial District Court of the State of
Nevada, in and for the County of Washoe; that on the ___8_ day of December, 2017, I
electronically filed the foregoing with the Clerk of the Court by using the ECF system which will
send a notice of electronic filing to the following:

JOSH AICKLEN, ESQ.
MATTHEW ADDISON, ESQ.
KATHERINE PARKS, ESQ.
BRIAN BROWN, ESQ.
THIERRY BARKLEY, ESQ.
SARAH QUIGLEY, ESQ.
JESSICA WOELFEL, ESQ.
JACOB BUNDICK, ESQ.
NICHOLAS WIECZOREK, ESQ.

Sheila M Id
Judicial Assistant
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FILED
Electronically
CV16-01914
2018-02-09 11:33:48 AM
Jacqueline Bryant
Clerk of the Court
JOSH COLE AICKLEN Transaction # 6524896 : yvilorig

Nevada Bar No. 007254
Josh.aicklen@lewisbrisbois.com
DAVID B. AVAKIAN

Nevada Bar No. 009502
David.avakian@]Iewisbrisbois.com
PAIGE S. SHREVE

Nevada Bar No. 013773
Paige.shreve@Ilewisbrisbois.com
LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
702.893.3383

FAX: 702.893.3789

Attorneys for Cross-Defendant VERSA
PRODUCTS COMPANY, INC.

DISTRICT COURT
WASHOE COUNTY, NEVADA
JAMES BIBLE, Case No. CV16-01914
Plaintiff, Dept. 10
VS. CROSS-DEFENDANT VERSA
PRODUCTS COMPANY, INC.’S
MDB TRUCKING, LLC, et. al. VERIFIED MEMORANDUM OF COSTS
Defendants.
AND ALL RELATED CASES.

COMES NOW, Cross-Defendant VERSA PRODUCTS COMPANY, INC., by and
through its attorneys of record, Josh Cole Aicklen, Esq., David B. Avakian, Esq. and
Paige S. Shreve, Esq., of LEWIS BRISBOIS BISGAARD & SMITH, LLP, and submits the
following Verified Memorandum of Costs to be recovered against Cross-Claimant MDB
TRUCKING, LLC pursuant to NRS 18.005; NRS 18.020; and NRS 18.110.

This Memorandum of Costs and Disbursements is based upon VERSA'’s Offer of
Judgment under NRCP 68, NRS 18.005, NRS 18.020; and NRS 18.110, the pleadings
and papers on file herein, the verification of attorneys’ fees and costs by defense counsel,

and any evidence to be considered by this Court.
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VERSA submits its verified Memorandum of Costs within five (5) days of entry of
Judgment pursuant to NRS 18.110(1).

The undersigned hereby verifies, under penalty of perjury, that the following costs
were incurred by Cross-Defendant in the defense of this matter:

COSTS FROM LEWIS BRISBOIS BISGAARD & SMITH, LLP (LBBS)

1. Court Filing Fees $ 398.00
2. Mail $ 43.74
3. Records Reproduction $ 834.00
LEGAL COSTS: $1,274.74
AFFIRMATION

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document
filed in this court does not contain the social security number of any person.

DATED this 9™ day of February, 2018.
Respectfully Submitted,
LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/ Josh Cole Aicklen

JOSH COLE AICKLEN

Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 009502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Attorneys for Cross-Defendant
VERSA PRODUCTS COMPANY, INC.

4843-8097-6988.1 2 AA002578
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AFFIDAVIT OF JOSH COLE AICKLEN IN SUPPORT OF CROSS-DEFENDANT VERSA
PRODUCTS COMPANY, INC.'S VERIFIED MEMORANDUM OF COSTS

STATE OF NEVADA )
COUNTY OF CLARK )

I, JOSH COLE AICKLEN, ESQ., do declare and state as follows:

1. | am an Owner of Lewis Brisbois Bisgaard & Smith LLP, and am duly
licensed to practice law in the State of Nevada. | am competent to testify to the matters
set forth in this Affidavit, and will do so if called upon. | am the attorney of record
representing Cross-Defendant VERSA PRODUCTS COMPANY, INC. in the subject
lawsuit currently pending in Department 10 of the Second Judicial District Court for the
State of Nevada, Case Number CV16-01914.

2. | participated in the entirety of the litigation, which culminated in an
evidentiary hearing on October 13, 2017 in the FITZSIMMONS and BIBLE matter with the
Court finding in favor of Cross-Defendant and striking MDB’s cross-claims.

3. The total costs in the case were $ 1,275.74.

4. The entirety of the costs in this case were reasonable and customary for
Washoe County. ‘

By
y JOSH COLE AICKLEN, ESQ.

SUBSCRIBED AND SWORN to before
me this 31N da "Mzm&

NOTARY PUBLIC in and
for said COUNTY and STATE

4843-8097-6988. 1 3 AA002579
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Exhibit 1

4843-8097-6988.1

LIST OF EXHIBITS

Disbursement Diary and Supporting Documentation for Costs
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CERTIFICATE OF SERVICE

| hereby certify that on this 9th day of February, 2018 a true and correct copy
of CROSS-DEFENDANT VERSA PRODUCTS COMPANY, INC’S VERIFIED
MEMORANDUM OF COSTS was served via the Court’s electronic e-filing system

addressed as follows:

Matthew C. Addison, Esq.
McDONALD CARANO WILSON LLP
100 W. Liberty St., 10" Floor

Reno, NV 89501

RMC LAMAR HOLDINGS, INC.

Nicholas M. Wieczorek, Esq.

Jeremy J. Thompson, Esq.

CLARK HILL PLLC

3800 Howard Hughes Pkwy, Ste. 500
Las Vegas, NV 89169

Attorneys for MDB TRUCKING, LLC and
DANIEL ANTHONY KOSKI

4843-8097-6988.1

/s/ Susan Kingsbury

An Employee of
LEWIS BRISBOIS BISGAARD & SMITH LLP

AA002581
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FILED
Electronically
CV16-01914

2018-02-09 11:33:48 AM
Jacqueline Bryant
Clerk of the Court
Transaction # 6524896 : yviloria
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Lewis Brisbols Bisgaard & Smith LLP

Cost Advance Ticket
Check Request
# LV-05022
1. Check — Date Needed: 7/28/18
2. Type of Expense: |
**Finance Committee approval required

Filing Fee 5 O | Court Reporter Fee CR

0 | Withess Fee 7 3 | Mediation / Arbitration Fee** AM

O | Prof. Consulting / Service Fee S 3 | COD Transcription (invoice Neadsd)** G

0O | Expert Witness Fee** J O | Reproduction / Coples R

0 | Jury Fees JF 0 | Reproduction / Medical Records RR

O | Deposition H

Any client-related requests over $500.00 require Lane Ashley’s approval. Al educational
expenses/seminars require Karl Loureiro’s approval.

Client and File Name:
Client and Matter No.:
Amount:

Payee / Vendor:
Mailing Address:

Payee's Telephone No.:
Payee’s Tax 1.D. No.:
Expianation for billing purposes:

PP NoOOhAw

=4

Attorney: David B. Ext:
Avakian
Secretary:  Susen Ext:

Bible v. Versa Products

27350-1663

$198.00
Tenth Judicial District Count
73 N. Maine St, Ste. B
Fallon, NV 88408
775-423-8088

Filing for Cross-Claim

1720

%ﬂ

Date 7/ < 8// 4

Kingsbury, M
Auth. by /
ignature

Return to:
Floor:

Remember to have Attorney Sign and Attach all Supporting Backup
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TENTH JUDICIAL DISTRICT COURT
CHURCHILL
OFFICIAL FEE SCHEDULE
Eective July 1, 2016 - Updstad Changes Highlighted In Red

Pisase be advised that all payments that relate to fikng fees

fines,

otc. must be submitted in the form of a cashier’s chack or monsy order.

The Court will ccmt!nuc to accept payment by check from legs! { and from who have received Court
of pay . Any ptle to this policy may only be approved by the Court Administrator. Cash

will continue to be acceptad for copla: and centification of documents as long as the amount does not exceed $28.00.

approval of this

Adoptions

When filing a new Adoption proceeding...
NRS 19.013 ($56), 19.020 (33}, 19.031 (328), 19. 03136 (310). 190302 1889, CC 4.090 080 w20

When filing 3 new Adoption proceeding for 8 special needs child pursuant o NRS 19.03...............

or App

When a def & compl .,lobopdduponmﬁllnqoﬂhomtp-puinth.

action for Civit cases end Domestic cases not contained in NRS 125...
NRS 19.013 (344), 19.031 (325}, 19.03135 ($10), 19.0302 ($3%), CC 4.090.060 a0

For each additional defendant named in & civil answer or firt BPPERFENCE...............c.oviiitrmriirnnanns

NRS 19.0338 ($30)

When a delendant answers an action for constructions! defect or any cther sction definad as complex............

NRS 19.013 ($44), 19.031($25), 19.03135 ($10), 19.0302 (3349), CC 4.090 080 (320)

Divorce, Annuiment, Separaste Maintenance snswer or first appearance. ... ..
NRS 19.013 (344), 19.031 ($14), 19.03138 (310), 19.0302 (899), CC 4.000.080 ($20)

Chitd Custody answer of first appearance..
NRS 19.013 ($44), 19.031 ($14), 19.03138 ($10), 1

Appes! from a Justice or Municipal Court

Appeal/Supreme Court

Complsints

Contession of Judgment

c

When filing an appes! from a Justice Court or Municipal Court...
NRS 19.013{$42). 19.020 ($5). 19.030(3$32), 18.031 (§25), 19.03135 mooo) CCC MM(‘N)

When fling & NOUCE Of APPEBL..........c..ocoiiiini i i e s

NRS 19.013 ($24)

Bonds for Costs on Appﬂi -Cashor wfo(y doposmd by the uppolllnt in the district count with the

Notice of Appesl. ...
NRS 2.250, NRAP ?

Supreme Count Appest fiing fee (payable o the Clerk of the Supreme Courth.. ... viivnreeniiini e

Chiig Custody

Civil

Divorce

When filings C int for A oral iaint for Maint
NRS 19813 (806), 15.020 (33}, { 18038 {§14), 440506 131905, 14.0302 (3963, CC 4.4

When filing a Compiaint for Child Custody...

NRS 19.013 ($58), 19.020{33} 19.030{832), 19 031 (31‘) pry 03135(310) ”m‘m CCtmm(uu,

When filing a new Civil action or proceeding...

NRS 19,013 (388), 19:020 (3], 19.030 (837), 19.031 (475), 49 03136 (310, 190302 (3%, CC 4.000.080 (320)

For each additionsl pisintiff named in a civil laint or d civil Lai
NRS 19.0335 {$30)

Whan filing an action for constructional defect or other action defined as compiex...

NRS 19.013 (358), 13,020 (33), 19.030(332), 19,031 (825), 19.03135 ($10), 19.0302 (8349) CC 4.000.080 (§20)

When filing a third party complaint...
19.0302 ($138)

When filing for 8 Divorce....

NRS 19013 ($58), 15.020 (82, 19030 rm) o au) nmmmn umam uoeosmop. wosar (m cmmnaomm

Domestic Not Speciiied Above

When filing a domestic case not specified above...
NRS 19,043 ($58), 10,020 (83). 19.020 (832}, 19.034 (825), 19.03135 ($10). 15, 0302 (808, CC 4.090.080 (820)

For filing a Confassion of Judgmsnt....
NRS 17.110 ($28)

{F

When filing & petition to comut any Mll or codicil, or on the filing of an objection or cross-petition
tothe of an org or an fothe
of account o any answer in an estatsor nuardunshtp matter...

HIRS 10,013 (3441, 19.031 (82, 19.03138 (330}, 19,0302 (39%). GG €00 060 (820)

Fos Sohedule 7-1-16 Updeisd 6-24.1§

(830}

$212.00

$1.00

§158.00

$30.00

$448.00

$187.00

$187.00

$134.00

$24.00

$500.00

$250.00

$274.00
$234.00
$245.00

$30.00
$495.00
$135.00

$274.00

$245.00

$28.00

$198.00
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Copies For each page copied from sny file stamped document(s); uniess such fes is waived by Clerk of Count $0.50
NRS 18.013 (3.50)
For each page copied that is not & file stamped document.. ... $0.25
For each CO/OVD of Court ¢ OrDOCHMBNS ... ... $25.00
Certify/Exemplify To certily copias of any document(s) PrepRred by the CIBFK.........ei v eciee e e e v $3.00
NRS 19.013 ($3)
(Copy fees of $.50 To any PAred DY I8 CHBTK ... .oeiviie et iiviiiee e e e e $8.00
perpage aiso apply)  NRS 19.043(38)
To examine and cestify a copy of any document(s) prepared Dy &nother ... $5.00
NRS 19.013 (35)
To exsmine and exemplify a copy of any document(s) prepsred by snother... e $9.00
Declarstion of Domiclh Filing of O ion of Domicile... $5.00
NRS 41.195
Demand for Jury Trisi When filing 8 Demand 101 JUry THAL.. ...c.cco.reimin i srsss s sesesn e meens sonmecseseneee $020.00
NRCP Rule 38 ()
Domestic Cass-Reopen  When filing 8 motion or other paper that seeks to modify o adjust a final order issued pursuent to
NRS 125, 1258 and 125C and on ﬂln%anr angwer of 30 to such 8 motion or other paper,
excluding those sxceptions noted in NRS 18.0312. (e 11104/02)... $25.00
Forelgn Judgment or Order
Flling and of Foreign o1 Order $2458.00
NRS 17.350 - NRS 19.013 (850). 19.020 (83), 19.030 (332}, 19.031 (825, 19.09135 (330}, 19.0302 (399, CC +.090.080 (320)
Forsign Support Order or Decrees (UIFSA)
Fling Foreign Support Orders of DOCress..............oceevms cenviunrme i inaenaninein NOFEE
NRS 130.601
Guardisn Ad Litem Petition for sppointment of Guardian Ad Litem (Civi fee paic upon Biing of complaint)...............ec....  NOFEE
Gusrdianship®Probsts
Where vaiue of Estate is $2,500 or less.. NO FEE
NRS 19.013
Whare value of Estats is $100,000 or less or Unk e $160.50
NRS 19.013 {$72), 19.020 ($1.50), 19.000 ($32). 19.031 {$25}. 10.03136 ($10), CC 4.000.060 (820}
Where vatue of Estate is hetween $100,000 and $200.000.........ocooiiiiiiiiniinmiincn $259.50
NRS 19.013 {$72), 19.020 {$1.50}, 15.030 ($32). 19.031 {$28), 12.03138 ($10), 19.0302 (359), CC 4.090.080 (320}
Where vaiue of Estate is more than $200,000. e 381250
NRS 19.013 {$72), 19.020(31.30), 19.030 (332), 19.031 { 320
Liens, Frivolous or Excessive
When filing an £ di ive liens... v s $158.00
NRS 19.020 (83), 19.030 (332), 19.031 (325), 10.09135 (sw). 100.2275 (388)
Minor's Compromise When filing a Petition to Compromise 8 Minor's CIBim... ... ... ..o i, NO FEE

NRS 41.200

Misceilaneous Filings To file other papers 1o be kept by the clerk, except for pnen filsd in court of filed by public
officers in their official and not P B 0T, ..o e rieeeeneneres snemn e cen e ceubaaabeai $15.00
NRS 19 oﬂ ($5). 19.03135 {$10)

For issuing any certificate under seal, not otherwise provided for............... $5.00
NRS 19.013 (38}
Motions For filing & motion for SUMMAary Judgment OF JOINDEL... ........ooiriiii ey $200.00
19.0302 (3200)
FOT fling ® MOUION 10 COMMY/ABOBMITY CIEBE ...._.....vviiitirre s issie e en st sbnisr s e naas st e s $349.00
19.0302 ($349)
Joint Petition Divorces 1st Time Filing Motion to Modify, Adjust or Enforce Decree of DIVOrce ......ocovveeenicnnivininnnns $129.00
Only $8380 - New Section to NRS 19
Foe Schedule 7-1-16 Updsted 8-24-15 Page 2

AA002586




#4840
91eg

#beg diMm

Junowyy

0086l
€841
090'8¥9'805
9L/62/L

N
mIN
234
e8%
-
0 G on
3 g 3 Joint Petition Divorces 1st Time Opposing Motion Modify, Adjust, Enforce Decree of Divorce ........ccoinniiiiiinniinn $57.00
3 c oniy 85328 - Naw Section to NRS 19
<g
<3 Name Change Fiing » petition for & name change.... $245.00
[) g | NRS 18.013 (358), 19.020 (33}, wo:omz) u 031 (sz:n 19.03135 (310), 19,0302 (3993, CC ¢.080.060 (320}
20 Packets of Forms Initisting Case Packets $10.00
v g All other Multi document packets $5.00
g.g Waiver of Fees and Costs No Fee
ga Peremptory Challeng F Y ge of a Judge (payabie 10 the Clerk of the Supreme Court).......co.oovrerne e, $450.00
ﬁ Petition to Seal Records  When filing s new Petition o Seal Records .. e 324500
o NAS 19.013 (658), 19.020 (83), 19.030 (832), 19.031 (835), 19.03136 (8103, 15,0302 (899, CC 4.090 060 ($20)
] Power of Attorney For filing a certified copy of a Bond: s i by Power of Yersere e ver e $18.00
g NRS 857.270 - 19.013 ($16)
» Searches For parforming s search of the records per year, psf name: uniess such fee is waived by Clerk of Count $0.50
‘2 NRS 19.013 (3.50)
- Termination of Parental Rights
g Petition for Termination of Parental Rights. et e ssanessnaneesatcrsesrissen. | $2AB.00
NRS 19.013 ($58), 10.020 ($3). 19.030 ($32). 19.03 0302 ($99), CC 4.090.060 ($20)
Transter from snother District Court or County
To transfor an acton or proceading from snother District Court or County... enreee. $245.00
NRS 19.013 (358), 19.02 ($3), 19030 ($32), 10.031 (32%), 19.03135 ($10), 19,0302 (899), CC 4,990 080 (§20)
Transter from a Justice of Municipsl Court
When iransfaming a case trom a Justice Court or Municips! Court.. e $231.00
NRS 10.013 (§42), 19.020 (83), 19.030 ($32), 19.0302 ($9%), 19.031 (825}, 19. 03138 (810, CC 4. 090,080 (320)
will When filing an original Will (n0 petition Included).............ccocveevirev o innies e s e e $18.00
NRS 19.013 (85), 19.03135 (310}
writs FOf the iSSUSNCE Of Bny witt of , Wit Of § writ ot or any other
writ designed 10 enforce sny OgMeNt 0F the SOUM......ocvr i vrieeriercren e enesre s s s s $10.08
19.0302 (310}
Writ of Hebeas Corpus Filing & potition for Writ of HAD8RE COMUS. ......ovevivucrccncmmiirans iastnrere s aeess s ansinseisssnnse e NO FEE
: NRS 19.013(5}
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2 § @ Cost Advance Ticket
<g Check Request
53
30 #1V-08023
00
'ug 1. Check — Date Needed:  7/28/16
g..g 2. Type of Expense:
832 *Finance Committee approval required
ap
g 0 | Filing Fee 5 O | Court Reporter Fee CR
) O | Witness Fee 7 O | Mediation / Arbitration Fee*” AM
B 0 | Prot. Consuilting / Service Fee S 03 | COD Transcription (Invoice Needed)** G
;5:’ 0 | Expert Witness Fee** J 0O | Reproduction / Copies R
?': @ | Jury Fees JF 0 | Reproduction / Medical Records RR
O | Deposition H

Any client-related requests over $500.00 require Lane Ashley’s approval. All educational
exponses/seminars require Karl Loureiro’s approval,

k3 Ciient and File Name: Bible v. Versa Products
4 Client and Matter No.: 27350-1553
5. Amount: $320.00
8. Payee / Vendor: Tenth Judicial District Court
7. Mailing Address: 73 N. Maine St., Ste. B
Fallon, NV 89406
8. Payee's Telephone No.: 775-423-6088
9. Payee's Tax 1.D, No.:
10.  Explanation for billing purposes: Fee to file Demand for Jury Trial
Attorney: David Avakian Ext: 1720
o< Secretary:  Susan Ext: 43§
] g Kingsbury
-6
538
@3 Auth. by/ Date
ﬂgnature
é 8 Return to:
SN Floor:
T :,‘§
NR&
s 23
] =2
5
¢
oR-%
.76
o
o
@ Remember to have Attorney Sign and Attach all Supporting Backup
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CASE NO. 16-10DC-0824
DEPT NO. |

IN THE TENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF CHURCHILL

JAMES BIBLE, Case No. 16-10DC-0824
Dept. No. |
Plaintiff,

O O N O O & W N -

VS,

MDB TRUCKING, LLC, a Nevada Limited
Liability Company; RMS LAMAR
HOLDINGS, INC. a Colorado Corporation;
VERSA PRODUCTS COMPANY, INC.,, a
New Jersey Corporation; DANIEL
ANTHONY KOSKI; ABC
CORPORATIONS; BLACK AND WITH
COMPANIES; XYZ PARTNERSHIPS; and
DOES | through X, inclusive

Defendants.
VERSA PRODUCTS COMPANY, INC.,

Cross-Claimant,

L R TR WS S Ny
O & W N =+ O

- b b
® 9 O

vs.

19 || MDB TRUCKING, LLC; DANIEL
ANTHONY KOSKI and DOES | - X,
20 [l inclusive,

21 Cross-Defendants.

23 DPEMAND FOR JURY TRIAL
24 COMES NOW, Defendant VERSA PRODUCTS COMPANY, INC. by and through

25 || its attorneys of record, Josh Cole Aicklen, Esq. and David B. Avakian, Esq. of LEWIS

LEws 28
BRISBOIS

BSGAARD
adveHup 4826-6278-7381.1

ABORES A1 LW

[BA9 uONNQUISIa  918ZS.b
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1 {| BRISBOIS BISGAARD & SMITH LLP, and hereby demands a jury trial of all of the issues
2 il in the above-captioned matter.
3 AFFIRMATION
4 Pursuant to NRS 2398.030, the undersigned hereby affirms that this document
§ {i filed in this court does not contain the social security number of any person.
6 DATED this ___ day of July, 2016
7 Respectfully submitted,
8 LEWIS BRISBOIS BISGAARD & SMITH tLp
9
10
1 By :
JOSH COLE AICKLEN
12 Nevada Bar No. 007254
13 DAVID B. AVAKIAN
Nevada Bar No. 008502
14 6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 80118
15 Tel. 702.893.3383
Attorneys for Defendant VERSA PRODUCTS
16 COMPANY, INC.
17
18
19
20
21
2
23
24
25
26
27
LEWS 28
BRISBOIS
aamue 4826-6278-7381.1 2
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27

CERTIFICATE QF SERVICE
I hereby certify that on this __ day of July, 2016, a true and correct copy

of DEMAND FOR JURY TRIAL was served by U.S. Mail addressed as foliows:
James F. Sloan, Esq.
JAMES F. SLOAN LTLD.
977 W. Williams Ave.
Fallon, NV 894063
Attorney for Plaintiff
JAMES BIBLE

An Employee of

LEWIS BRISBOIS BISGAARD & SMITH LLP
4826-6278-7381.1 3
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FedEx Billing Online : Page 1 of 2
t
.
MyProlie 1 Suppo | Locsrons | SR Enghen Saarch or rackexg rmDe: Subt
MEx- Shipping | Tracing | Manage  Leam | FedExOffice *
!
FadEx Bijfing Ontine hew Cat
¢) Louot
4 vecin @emmton @it @
‘Accoul Summary || GswchDowniead | My Optors  §  Messega Center B
Trackipg D Detalls l R Back
Trackihg ID Summary Dtise Eide
Billing Information i Messages
Trackibg 1D r0. gm'_'hmo{mn;@'m 'C@E‘““l“"‘"*"‘l:“_"‘""“"“"""'w
Invoich o 550403131 The Eamed Discourt lor 1is ship date hiss bean c» Raad More,
Accoulrt no. 1732-0029-8 Fus! Surchags - FedEx has spplied 8 fust surcherg Reag More,
Ship gete 017292010 The package waght axceeds the maximum for the pac fead Mo,
snvoich dete 080872018
Oue siee 0872072018
Tracking 10 Bulence dus 2107
Stans Open -
| w - 1
Yiew sardtvre proof ol deippary
T Details - ' H Qieip F Mide| .
Sendpr information -~ § Rociplent information
JOSHCOLE ACKLEN TENTH JUDICIAL DISTRICT COURT
LEWIS BRISBOIS BISGAARD & SMIT TENTH JUDICIAL DISTRICY COURT -
8385 BOUTH RAINBOW BLVD 73N MAWY STREET
LAS NEGAS NV 09118 FALLON WV 89408 ' 1
us us
Shipient Datsils Charges
Ship qeie oG t Trarsponation Cherps : aran
Paympnt iype Shipper Fust Surcherge 043
Sorne type Fadhx Pricrtty Overnight « Weakdey Dalivary 0.00
Zore o Oiscourt " -28.10
Paciios type Fockx Par Eamed Discount 2
weigh . 100 1% i DAS Comm 248
Piecel 4 + 1 Totst charges e
Metsdiio 104750508 @ Emar proma gode
Oscisted vaive s 30.00
bt [ Uy Refersnce Rgdit
Cusicgrier refarence no. 27380-1553 Customer 1e1eice ng.
Oepatirnent 1o, ’ Dapsnment no.
Reterhrics 82 Referonce #2
Referirce 13 ,‘ Retorence 13
Praot ol Cost Allocation Referance - P Egit
A
Detvdry dats SHD1/2098 13:53 | Cont alocation |
Servids ares code ™ Shipment Notes.
Signliby SHOOTEN 1
8 oot o ey
' [Asororsrmatty ;] {oimmas ) (o]
) 9
W N Bearch or wACKInG SuMe’ Bubdn
N - ———
Customaet Fotus Foatursd Services Companies Foliow Fedfx WX United Bistes - Enginh
New Cusipmer Conter FedEx Deivery Munager Featx Express
Small Bugness Caniec FedEx SamaDey Feokx Ground
Secnce Gave FedEx Home Dulvery FodEn Ofce *
c FedEx TRohConnect FedEx Fraight
. Haanncare Soksions FadEx Custom Cnucel
Campany iniormation Onine Relst Salutions " Feckx Trace Networks
Abourt FodtEx Packeging Sirvices FodEx CrossBorger
Caroers Ancilery Gleaance Services Fectx BuppiyCham *
Irvestor Helspons
Subscnbg 6 FedEx emai Other Resources
a FecEx Compatibie i I .
https:/fwww.fedex.com/fedexbillingonline/application jsp 8/15/2016
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MyProie | Support | Lucations | 81 Engish Search o1 vecking umber Subs

Fed%x. Shpping | Tracking | Mansge | Lesm |  FeoExOmce®

FedEx Billing Online View Cot () Einiee2 ® @ 't
000
1}
Account Summary || SescvOuersosd ]| My Optons . || Message Certwr | . rt‘
Tracking 1D Ostails Basks re
a3
Tracking 1D Summary . Qrsly SHigy
Bilting jnformation d S Mrssagen R d
Yeacking 1D no. 5&“:”"%0“2 s«inm’::nnmfwmmwm 4
Invoice fro. . 5.647.58483 The Esmed Discount for this shic dete has been o8 Rea o *
Accound no. 173296299 Fusl Surchesge - FedEx has sppiied » el surcharg Rand iofe.. '}
Ship dele. 0772078 The package weight sxceeds he maximum for e pet Rund Mire., * t
Invaios fate 09182016 2
Oue doy 100172010 .
Trathing IT Balance dus Rl 4]
St Open [}
t ) - Q'
iz invbice History -
View sahste oroof ol defivery "

’
T Detaits - - sl Biide
" Racipiant information
DAVIO § AVAKIAN . N CHURCHILL COUNTY
LEWIS $RISBOIS BISGAARD & SMIT DISTRICT COURT
6385 SQUTH RAINBOW BLVD . T3N. MAIN STREET g
LAS VEGAS NV 80192 ' FALLON NV 89408 %
us us
Detaits Charges * ]
Stvg o WG Traneporiasion Charge a7.48 "
Paymerd type * Ghipper Fusl Swcharge 043 3
Bervics e " Fedix Prority Ovemight Waeekday Delivery 000 :
Zom Discount -18.90
Packagqtyps Fodbx Pak Eamed Discount 2
Weight 100 w8 DAS Comvn v 243
Pces 1 Totat cherges
Matr N 104750698 -t B Entar oroma e
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.
-
- . . - - - —y
Orégine] Refarsace Updated Referance .« . e mee JEEE
Customey refararcs no 273504883 * Customer retersnce o
Deparenpot no. no.
Reterengs 82 . Retserca g2
Referonde 83 ' Refarance #3
Proot of Deivery Cost Aliocation Reference e
Debeery fote OROB/2018 18.06 Cont skocation
Borvice gros code ™ Shipract Notes
Sigrd o ) BERMINGHAM
Yo sagatae ool of defiey . A
£} ’ [Approvemotity user | [Dismate ] Boy
N T
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- 1
Fed:4. Sewich or racking number s
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INVOICE NO.: 22759911 & COMPEX TERMS : NET 30 DAYS

ORDER DATE: 04/25/17 Lagal Services, Inc.
INVOICE DATE\DATE OF SERVICE: 05/09/17 TAX ID: 95-4443964
CASE NAME: JAMES BIBLE V MDB TRUCKING CLIENT/INSURED: MDB TRUCKING
RECORDS OF: BIBLE, JAMES DATE OF LOSS:
FILE/CLAIM NO.: 27350.1553/27350.1553
BILLED TO: ORDERED BY:
LEWIS BRISBOIS BISGAARD & SMITH LEWIS BRISBOIS BISGAARD & SMITH
P.0O. BOX 86387 8385 SOTUH RAINBOW BOULEVARD, SUITE #800
LOS ANGELES, CA 90088-0367 LAS VEGAS, NV 88118
DAVID B. AVAKIAN DAVID B. AVAKIAN
702-893-3383
PLEASE REMIT TO: PHONE #: 702-893-3383
P.0. BOX 2738 i ACCOUNT #: 43138

TORRANCE, CA 90509-2738
TEL 800.788.8831 FAX 310.781.9720

DEPARTMENT OF HEALTH AND HUMAN 8 1] 30.00 30. 00
ERVICES 1 3.50 3.50
CLAUSE: MEDICAL/BILLS 1 .00 .00
NOTES: CLOSED: CASE SETTLED 1 .00 .00
i 1] 1450 14. 50
11 25.00 25. 00
ipping and Handling 1 8.00 8.00
TOTAL 81.00
[TOTAL DUE 81.00
ENVED
MAY 16 2p17
PAYABLE-LA
22759911 -» PLEASE USE 8 DIGIT INVOICE NUMFER TO INSURE PR+MFT REDIT
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INVOICE NO.: 22759981 & COMPEX TERMS : NET 30 DAYS

INVOICE DATE\DATE OF SERVICE: 08/10117 TAX 1D: 95-4443964

CASE NAME: JAMES BIBLE, V MDB TRUCKING, CLIENT/INSURED: MDB TRUCKING

RECORDS OF: BIBLE, JAMES DATE OF LOSS:

FILE/CLAIM NO.: 27350.1553/27350.1553

BILLED TO: ORDERED BY:

LEWIS BRISBOIS BISGAARD & SMITH LEWIS BRISBOIS BISGAARD & SMITH
P.O. BOX 88387 6385 SOTUH RAINBOW BOULEVARD, SUITE #600
LOS ANGELES, CA 90086-0367 LAS VEGAS, NV 89118
DAVID B. AVAKIAN DAVID B. AVAKIAN

702-863-3383

PLEASE REMIT TO: PHONE #: 702-893-3383
P.O. BOX 2738 ACCOUNT #: 43138
TORRANCE, CA 90509-2738

TEL 800.788.8831 FAX 310.781.9720

REMSA AMBULANCE SERVICE 11 30.00 30. 00
CLAUSE: AUTH - MEDS/BILLS 1 3.5 3.50
NOTES: CLOSED: CASE SETTLED 1 .00 .00
. 1 .00 .00

1| 14.50 14.50

1| 25.00 25.00

1 8.00 8. 00

81.00

[TOTAL DUE 81.00

RECEWED
MAY 16/2017
AGCOUNTS PAYABLE-LA

22759981 -p PLEASE USE 8 DIGIT INVOICE NUMFEﬂ TO INSURE PR?MP’T ICREDIT
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ST @ INVOICE NO.: 22759952 & COMPEX TERMS : NET 30 DAYS
2 7 @  ORDER DATE: 04/25/17 = Lepd Sarvices, v
<5 INVOICE DATE\DATE OF SERVICE: 0510/17 TAX ID: 95-4443964
<3 i
28 CASE NAME: JAMES BIBLE, V MDB TRUCKING,  CLIENT/INSURED: MDB TUCKING
0 RECORDS OF: BIBLE, JAMES DATE OF LOSS:
s FILE/CLAIM NO.: 27350.1553/27350.1553
§-B BILLED TO: ORDERED BY:
o .3 LEWIS BRISBOIS BISGAARD & SMITH LEWIS BRISBOIS BISGAARD & SMITH
@ P.O. BOX 88387 6385 SOTUH RAINBOW BOULEVARD, SUITE #600
O LOS ANGELES, CA 90085-0387 LAS VEGAS, NV 89118
o DAVID B. AVAKIAN DAVID B. AVAKIAN
3 702-893-3383
H
2
ot PLEASE REMIT TO: PHONE #: 702-893-3383
3 P.0. BOX 2738 ACCOUNT #: 43138
TORRANCE, CA 90509-2738
TEL 800.788.8831 FAX 310.781.9720
YRC FREIGHT 1 30. 00 30.00
CLAUSE: SPECIAL (OTHER) 1 3.50 3.5
NOTES: CLOSED: CASE S8ETTLED 1 .00 .00
1 .00 .00
1 14,50 14. 50
1 25.00 25. 00
1 8.00 8.00
81.00
[FTOTAL DUE 81.00
255
°sa
538
g
23 RECEIVED
P4
SR8 MAY 16 pot7
-
8 gg ACDOUNTS PAYABLE-LA
o 3.
£3
5%
- o«
© 22759952 -p PLEASE USE 8 DIGIT INVOICE NUMPER TO INSURE PR?MPT ICREDIT
g
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&
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INVOICE NO.: 22750937 & COMPEX TERMS : NET 30 DAYS
ORDER DATE: 04/25/17 s

INVOICE DATE\DATE OF SERVICE: 05/10/17 TAX ID: 95-4443964
CASE NAME: JAMES BIBLE V MDB TRUCKING  CLIENTANSURED: MDB TRUCKING

RECORDS OF: BIBLE, JAMES DATE OF LOSS:
FILE/CLAIM NO.: 27350.1553/27350.1553

LEMS BRISBO!S BISGAARD & SMITH
SOTUMH RAINBOW BOULEVARD, SUITE #600

BILLED YO:
LEWIS BRISBOIS BISGAARD & SMITH
LAS VEGAS, NV 88118

DAVID B. AVAKIAN
$93-3383

LOS
DAVID B. AVAKIAN
702+

PLEASE REMIT TO: PHONE #: 702-893-3383
ACCOUNT #: 43138

P.O. BOX 2738

TORRANCE, CA 90509-27
TEL 800.788.8831 FAX 310 781.9720

NEVADA PRESCRIPTION MONITORING P 1 30. 00 30. 00
ROGRA! 1 3.50 3.50
CLAUSE‘ MEDICAL/BILLS 1 .00 .00
NOTES: CLOSED: CASE SETTLED 1 .00 .00
1 14. 50 14. 50
1 25.00 25.00
1 8.00 8.00
81.00
[TOTAL DUE 81.00
RECEIVED
MAY 16 2017
AO&LOUNTS PAYABLE-LA
22759937 -» PLEASE USE 8 DIGIT INVOICE NUM?ER TO INSURE PR?MPT ICREDIT
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INVOICE NO.: 22759919 & COMPEX TERMS : NET 30 DAYS

ORDER DATE: 04/25/17 Tegel Sarvices, Inc.
TAX 1D: 95-4443964

INVOICE DATE\DATE OF SERVICE: 05/10/17
CLIENT/INSURED: MDB TRUCKING

CASE NAME: JAMES BIBLE vV MDB TRUCKING
RECORDS OF: BIBLE, JAMES DATE OF LOSS:
FILE/CLAIM NO.: 27350.1553/27350.1553

ORDERED BY:
LEWIS BRISBOIS BISGAARD & SMITH

BILLED TO:
LEWIS BRISBOIS BISGAARD & SMITH
6385 SOTUH RAINBOW BOULEVARD, SUITE #600

P.O. BOX 86367
LOS ANGELES, CA 90086-0367 LAS VEGAS, NV 89118
DAVID B. AVAKIAN ?&V‘D B. AVAKIAN

PLEASE REMIT TO: PHONE #: 702-893-3383
ACCOUNT #: 43138

P.0O. BOX 2738

TORRANCE, CA 90509-2738
TEL 800.788.8831 FAX 310.781.9720

RAIVS TEAM 1] %0.00 30. 00
CLAUSE: SPECIAL (OTHER) 1 3.50 3.50
NOTES: CLOSED: CASE SETTLED 1 .00 .00
1 .00 .00
1] 20.00 20. 00
1 | 200.00 200. 00
1 8.00 8.00
261. 50
ITOTAL DUE 261.50
- AECEIMED
MAY 16 2017
ACCDUNTS PAYABLE-LA
22759019 -p PLEASE USE 8 DIGIT INVOICE NUM#ER TO INSURE PRTMPT ICREDIT
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INVOICE NO.: 22758989 & COMPH TERMS : NET 30 DAYS

ORDER DATE: 04/25/17 Toesl Savice Tnc
INVOICE DATE\DATE OF SERVICE: 05/10/17 TAX ID: 95-4443964
CLIENTANSURED: MDB TRUCKING

CASE NAME: JAMES BIBLE, VMDB TRUCKING,
RECORDS OF: BIBLE, JAMES DATE OF LOSS:
FILE/CLAIM NO.: 27350.1553/27350.1653

BILLED TO: ORDERED BY:
LEWIS BRISBOIS BISGAARD & SMITH LEWIS BRISBOIS BISGAARD & SMITH
P.O. BOX 86367 6385 SOTUH RAINBOW BOULEVARD, SUITE #6800
LOS ANGELES, CA 90086-0367 LAS VEGAS, NV 89118
DAVID B. AVAKIAN DAVID B. AVAKIAN
702-893-3383

PLEASE REMIT TO: PHONE #: 702-893-3383
ACCOUNT #: 43138

P.O. BOX 2738
TORRANCE, CA 90508-2738
TEL 800.788.8831 FAX 310.781.9720

gsuo RADIOLOGICAL ASSOCIATES CHT 1 % g ao; g
CLAUSE: AUTH - MEDS/BILLS/FILMS 1 ~00 . 00
NOTES: CLOSED: CASE SETTLED 1 - 00 .00

1| 20.00 20, 00

1| 25.00 25.00

ipping and Handling | 1 | 8.0 8. 00

86.50

HOTAL DUE 86.50

RECEIVED
MAY 16 2017
ACCOUNTS PAYABLELA
22759989 -} PLEASE USE 8 DIGIT INVOICE NUM?ER TO INSURE PR+MW ICREDIT
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TERMS : NET 30 DAYS

INVOICE NO.: 22759984 & COMP EX

INVOICE DATE\DATE OF SERVICE: 05/10/17 TAX ID: 95-4443964

CASE NAME: JAMES BIBLE, V MDB TRUCKING, CLIENT/INSURED: MDB TRUCKING

RECORDS OF: BIBLE, JAMES DATE OF LOSS:
FILE/CLAIM NO.: 27350.1553/27350.1553
BILLED TO: g
LEWIS BRISBOIS BISGAARD & SMITH BRISBOIS BISGAARD & SMITH
P.O, BOX 86367 €385 SOTUH RAINBOW BOULEVARD, SUITE #600
LOS ANGELES, CA 90086-0367 LAS VEGAS, NV 89118
DAVID B. AVAKIAN DAVID B. AVAKIAN
702-893-3383
PLEASE REMIT TO: PHONE #: 702-893-3383
P.O. BOX 2738 ACCOUNT #: 43138
TORRANCE, CA 90509-2738

TEL 800.788.8831 FAX 310.781.9720

RENOWN REGIONAL MEDICAL CENTER 1§ 30.00 30. 00
CLAUSE: AUTH - MEDS/BILLS/FILMS 1 3.50 3.50
NOTES: CLOSED: CASE SETTLED 1 .00 .00
1 .00 . 00
1 14. 50 14. 50
1] 25.00 25. 00
1 8.00 800
81.00
kTOTAL DUE 81.00
AECE(VED
MAY 16 2017
ACCOUNTS FAYABLELA
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INVOICE NO.: 22769982 & COMPEX TERMS : NET 30 DAYS

ORDER DATE: 04/25/17 Tagal Sarvicss, Inc.
INVOICE DATE\DATE OF SERVICE: 05/10/17 TAX ID: 95-4443964
CASE NAME: JAMES BIBLE, V MDB TRUCKING, CLIENT/INSURED: MDB TRUCKING
RECORDS OF: BIBLE, JAMES DATE OF LOSS:

FILE/CLAIM NO.: 27350.1553/27350.1553

BILLED TO: ORDERED BY:

LEWIS BRISBOIS BISGAARD & SMITH LEWIS BRISBOIS BISGAARD & SMITH
P.O. BOX 86387 8385 SOTUH RAINBOW BOULEVARD, SUITE #6800
LOS ANGELES, CA 90086-0367 LAS VEGAS, NV 89118
DAVID B. AVAKIAN DAVID B. AVAKIAN

702-893-3383

PLEASE REMIT TO: PHONE #: 702-893-3383
P.0. BOX 2738 ACCOUNT #: 43138

TORRANCE, CA 90509-2738
TEL 800.788.8831 FAX 310.781.9720

RENOWN REGIONAL MEDICAL RECORDS 1| 30.00 30.00
PROCESSING CENTER 1| ss0 3.50
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1| 800 8.00
81.00
I'rom. DUE 81.00
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27350-1553 Vendor: 94005 Comerica Commercial Card Services
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Bible, James v Versa Products Company, inc DociD: O0001TUFN Page 797
Date: 6/14/17
WIP Seq#: 546,027,930
Amount: 200.00
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EXHIBIT 4

FILED
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CV16-01914

2018-02-09 12:15:38 PM
Jacqueline Bryant
Clerk of the Court
Transaction # 6525131 : csulezic
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JOSH COLE AICKLEN

Nevada Bar No. 007254
Josh.aicklen@lewisbrisbois.com
DAVID B. AVAKIAN

Nevada Bar No. 009502
David.avakian@Ilewisbrisbois.com
PAIGE S. SHREVE

Nevada Bar No. 013773
Paige.shreve@lewisbrisbois.com
LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
702.893.3383

FAX: 702.893.3789

Attorneys for Defendant/Cross-
Claimant/Cross-Defendant

VERSA PRODUCTS COMPANY, INC.

FILED
Electronically
CV16-01914

2017-05-15 01:20:21 PM
Jacqueline Bryant
Clerk of the Court
Transaction # 6100490 : yviloria

DISTRICT COURT
WASHOE COUNTY, NEVADA

JAMES BIBLE,
Plaintiff,
VS.

MDB TRUCKING, LLC, a Nevada Limited
Liability Company; RMC LAMAR
HOLDINGS, INC., a Colorado
Corporation; VERSA PRODUCTS
COMPANY, INC. a New Jersey
Corporation; DANIEL ANTHONY KOSKI;
ABC CORPORATIONS I-X; BLACK AND
WHITE COMPANIES; XYZ
PARTNERSHIPS; and DOES I-X,
inclusive,

Defendants.

VERSA PRODUCTS COMPANY, INC.,
Cross-Claimant,
vs.
MDB TRUCKING, LLC; DANIEL
ANTHONY KOSKI; and DOES I-X,
inclusive,

Cross-Defendants.

4852-3337-6328.1

Case No. CV16-01914
Dept. 10

DEFENDANT/CROSS-
CLAIMANT/CROSS-DEFENDANT
VERSA PRODUCTS COMPANY, INC.'S
MOTION TO STRIKE
DEFENDANT/CROSS-
CLAIMANT/CROSS-DEFENDANT MDB
TRUCKING, LLC’s CROSS-CLAIM
PURSANT TO NRCP 35; OR IN THE
ALTERNATIVE, FOR AN ADVERSE
JURY INSTRUCTION
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MDB TRUCKING, LLC,
Third-Party Plaintiff,
VS.

THE MODERN GROUP GP-SUB, INC., a
Texas corporation and general
partnership; DRAGON ESP, LTD. A Texas
limited partnership; and DOES 1-10 and
BLACK AND WHITE COMPANIES, 1-10,

Third-Party Defendants.

MDB TRUCKING, LLC, a Nevada limited
liability company,

Cross-Claimant,
VS.

RMC LAMAR HOLDINGS, INC., a
Colorado corporation; VERSA
PRODUCTS, INC. a New Jersey
corporation and DOES 1-10 and BLACK
AND WHITE COMPANIES, 1-10,

Cross-Defendants.

DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT VERSA PRODUCTS
COMPANY, INC.’S MOTION TO STRIKE DEFENDANT/CROSS-CLAIMANT/CROSS-
DEFENDANT MDB TRUCKING, LLC’'s CROSS-CLAIM PURSANT TO NRCP 35; OR IN
THE ALTERNATIVE, FOR AN ADVERSE JURY INSTRUCTION

COMES NOW, Defendant/Cross-Claimant/Cross-Defendant VERSA PRODUCTS
COMPANY, INC., by and through its attorneys of record, Josh Cole Aicklen, Esq., David
B. Avakian, Esq. and Paige S. Shreve, Esq., of the law firm LEWIS BRISBOIS
BISGAARD & SMITH, LLP, and hereby request an Order dismissing Defendant/Cross-
Claimant/Cross-Defendant MDB TRUCKING, LLC’s Cross-Claims against it, or in the

alternative issuing an adverse jury instruction.

4852-3337-6328.1 2
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This Motion is based upon the Memorandum of Points and Authorities; the Affidavit
of David B. Avakian, Esq. included herein; NRCP 37; NRS 47.250; the Exhibits attached
hereto; and any other evidence the Court may entertain at the Hearing on this Motion.

DATED this 15" day of May, 2017

Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/ David B. Avakian

JOSH COLE AICKLEN

Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 009502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
Attorneys for Defendant/Cross-
Claimant/Cross-Defendant VERSA
PRODUCTS COMPANY, INC.

4852-3337-6328.1 3
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AFFIDAVIT OF DAVID B. AVAKIAN, ESQ. IN SUPPORT OF
DEFENDANT/CROSS-CLAIMANT/CROSS-DEFENDANT VERSA PRODUCTS
COMPANY, INC.'S MOTION TO STRIKE DEFENDANT/CROSS-CLAIMANT/CROSS-
DEFENDANT MDB TRUCKING, LLC’s CROSS-CLAIM PURSANT TO NRCP 35; OR IN
THE ALTERNATIVE, FOR AN ADVERSE JURY INSTRUCTION

STATE OF NEVADA )
) ss.

COUNTY OF CLARK )

DAVID B. AVAKIAN, ESQ., being first duly sworn, deposes and states as follows:

1. | am a Partner at LEWIS BRISBOIS BISGAARD & SMITH LLP, and am duly
licensed to practice law in the State of Nevada.

2. | am competent to testify to the matters set forth in this Affidavit, and will do
so if called upon.

3. I am an attorney of record representing Defendant/Cross-Claimant/Cross-
Defendant VERSA PRODUCTS COMPANY, INC. in the subject lawsuit currently pending
in Department 10 of the Second Judicial District Court for the State of Nevada, Case

Number CV16-01914.

4. Attached hereto as Exhibit 1 is a true and correct copy of MDB'’s Cross-
Claim.

5. Attached hereto as Exhibit 2 is a true and correct copy of the Deposition
Transcript of MDB'’s PMK, Scott Palmer, Volume Il1.

6. Attached hereto as Exhibit 3 is a true and correct copy of the Deposition
Transcript of MDB’'s PMK, Scott Paimer, Volume Il.

7. Attached hereto as Exhibit 4 is a true and correct copy of the Deposition
Transcript of MDB'’s PMK, Scott Palmer, Volume .

8. Attached hereto as Exhibit 5 is a true and correct copy of the Declaration by
David R. Bosch, Ph.D.

9. Attached hereto as Exhibit 6 is a true and correct copy of MDB'’s Responses

to VERSA'’s Requests for Admissions.

4852-3337-6328.1 4
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10.  Attached hereto as Exhibit 7 is a true and correct copy of the Deposition

Transcript of Tracy Shane.

11.  Attached hereto as Exhibit 8 is a true and correct copy of the Deposition

Transcript of Patrick Bigby.
FURTHER AFFIANT SAYETH NAUGHT.

DAVID B: ;

SUBS BED AND SWORN to before me

this {97 wm 7. QC/

MITCHELL COX
Notary Public-State of Nevada

APPT.NO. 14-12973-1

27 My App. Expires February 14, 2018

NOTARY PUBLICS
In and for said County and State

MEMORANDUM OF POINTS AND AUTHORITIES
l. INTRODUCTION
Defendant/Cross-Claimant, MDB TRUCKING, LLC (“hereinafter referred to as
“MDB?”), has brought Cross-Claims’ against VERSA PRODUCTS COMPANY, INC.

(hereinafter referred to as “VERSA?"), in which it asserts a contribution claim against

VERSA for a personal injury claims brought by Plaintiffs, Ernest Fitzsimmons and Carol
Fitzsimmons (“Fitzsimmons”); Angela Wilt (“Wilt"); Rosa, Benjamin, Cassandra and

Natalie Robles (“Robles”); Sonya Corthell (“Corthell”); Beverly, Patrick and Ryan

! There are a total of nine different lawsuits filed by the Plaintiffs. All except for two of the above mentioned
Jlawsuits have been consolidated for discovery and trial purposes. The remaining two cases, James Bible
(CV16-01914) and Geneva Remmerde (CV16-00976), have been consolidated for discovery purposes
only. VERSA is named as a direct defendant in all nine cases, except for Remmerde. VERSA is only a
Third-Party Plaintiff/Defendant in that case.

In all nine of the above-mentioned lawsuits, MDB filed cross-claims/third-party Complaints against
VERSA for equitable indemnity and contribution. VERSA filed a Motion to Dismiss MDB'’s Indemnity claim
against VERSA in all nine cases. The Court granted VERSA’s Motion to Dismiss, leaving MDB with a
cross-claim for contribution only against VERSA.

4852-3337-6328.1 5
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Crossland (“Crossland”); Olivia and Naykyla John (“John”); Kandise Baird (“Kins”); James
Bible (“Bible”); and Geneva Remmerde (“Remmerde”) (collectively referred to as
“Plaintiffs”). See, MDB's Crogs-Claim against VERSA, a true and correct copy attached
hereto as Exhibit 1. Plaintiffs were driving westbound on IR80 when a semi-trailer driven
by Daniel Koski and owned by Cross-Claimant MDB spilled gravel on the freeway,
causing multiple automobile accidents and the injuries alleged by the Plaintiffs. MDB's
contribution claim is based on its allegation that the inadvertent gravel dump was due to
an alleged “defect” with the VERSA valve on the subject trailer.

In discovery, MDB admitted that the VERSA valve did not have any product defect
or design defect. See Exhibit 2 at P. 97:16-25;98:1-17. MDB's forensic experts, are
investigating ‘the sources of electro magnetic fields' that could have “energized” the
valve at issue. See, Exhibit 5.

Simply put, MDB had a duty to preserve all relevant evidence and it did not. MDB
was aware that the subject truck valve and trailers are critically relevant to this matter as
they are the centerpiece of the resulting litigation. Thus, because MDB was on notice
that the truck and trailers, including the valve components, were relevant to this litigation,
MDB had a pre and post litigation duty to preserve the evidentiary value contained within
the truck and trailers by removing such evidence from service.

However, MDB did not take the subject truck trailers and valve out of service after
the subject incident and continued to keep them in service for over two years after the
subject incident and a year an a half after the first lawsuit was filed. The only reason
MDB removed the subject truck and trailers out of service was because thé experts in the
subject litigation removed the subject valve for destructive testing. See, Exhibit 3 at P.
84:19-24. Further, after the subject litigation and even after the first lawsuit was filed,
MDB discarded the electrical component parts that are used in activating the subject
valve. See, Exhibit 3 at P. 169:16-22. In doing so, MDB intentionally spoliated critical

evidence that VERSA absolutely requires to defend against MDB’s baseless cross-claim.

4852-3337-6328.1 6
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Therefore, and pursuant to NRCP 37, VERSA respectfully requests that the Court
strike MDB TRUCKING, LLC's Cross-Claims against VERSA, or in the alternative issue
an adverse jury instruction against MDB due to MDB's failure to preserve key evidence
that is crucial to VERSA’s defense.

Il. FACTUAL BACKGROUND
On March 6-8, 2017, VERSA took the deposition of MDB'’s 30(b)(6) witness, Scott

Palmer. During Mr. Palmer's deposition, he testified that the subject valve did not have a

defect. Mr. Specifically, Mr. Palmer testified:
Q. I'm going to ask you the same question again for after the
July 2014 incident on Trailer 6775. Did MDB in their investigation
after the dump-- again, this is right after, not since litigation-- did
MDB find any defect with that Versa valve?
MR. PALMER: No. That remained in service until such time
litigation started.

Q. And on that same trailer, the same Versa valve, did MDB in
their investigation right after the subject incident -- again, pre-
litigation, right after -- did MDB discover any design defect with
the Versa valve?

MR. PALMER: No. But, once again, we weren't looking for any
sort of design defects or functionality defects. it worked.

Q. Okay.
MR. PALMER: To the best of our knowledge it still worked.
See, Exhibit 2 at P. 97:16-25;98:1-17.

Additionally, during Mr. Palmer’s deposition, he testified that MDB performed
numerous repair work on the subject truck and trailers after the subject incident which
relate directly to providing electricity to the VERSA valve. Mr. Palmer testified to the

following repairs:

Q. MDBMAINT 129, can you -- we'll transition a little bit, but can you
start with the date of the work order and what this work order was for.

MR. PALMER: 12/18/14 is the date.

Q. And what was this work order for?

4852.3337-6328.1 7
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MR. PALMER: It was for the screws being loose on the four-way. So
they were tightened and tested.

Four-way -- the four-way cable refers to the leftover cable that plugs in the
front of the trailer that operates the Versa valves or operates whatever --
whatever particular trailer you plug it into, it operates something.

On end up, it operates the tailgate; on bottom dumps, it operates the Versa
valves that dump the trailers.

So it came in for the gates not operating with the switch. And one of the
wires was loose, so we tightened it in and put it back in service.

See, Exhibit 4 at P. 90:7-22.

Q. Okay. We can go to the next one.
Can you tell me the date on this one, please.

MR. PALMER: 2/5/15.

Q. And what is this work order for?

MR. PALMER: We put a new driver's seat in it. And then we
replaced the seven-way and four-way cords, cables, and
replaced leaking axle flange gasket.

Q. Okay. So is this four-way cord different from the work
?gdg%r we discussed of the four-way plug in MDBMAINT

MR. PALMER: No, it would be the same -- it would be the same cord. But
this one, on the prior one, on 12/18/14, we replaced - we tightened the
screws on the plug itself.

On this work order on 2/5/15, we actually replaced the seven-way cable and
the four-way cable.

Id. at P. 91:10-23.
Q. Okay. And here, he replaced the four-way cord?
MR. PALMER: Yes, and the seven-way cord.

Id. at P. 92:6-7.

Q. Okay. I'm going to go to the next one. This would be MDBMAINT
160. Can you tell me the date on this one and what occurred, please.

MR. PALMER: It's August 5th, 2014. And Pat Bigby replaced the four-way
socket on the front of 6773.

At least, | am assuming that's what he replaced. It could be the four-way
socket on the front or the back. It doesn't distinguish between the two on
this work order. But I'm assuming it's the one on the front. That's the one

4852-3337-6328.1 8
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that gets unplugged and plugged all the time, and we replace them as soon
as -- any issues whatsoever, we replace them.

Id. at P. 103:19-25;104:1-4.

Q. Okay. You can go to the next one. MDBMAINT 170, can you tell me
the date and what occurred on this one, please.

MR. PALMER: 12/18/14. And this would have been another replace the
four-way socket. And | didn't write on there either, where - whether it was
the front or the rear, but I'm assuming it's the front again.

Id. P. 105:21-25;106:1-2.

Further, Mr. Palmer testified that it was normal for MDB to replace the four-way
socket that is used to send electricity to the VERSA valve at least every four to five
months. Id. at P. 106:14-17. In fact, Mr. Palmer even testified to replacing and discarding

the four-way plug and cords four months after the first lawsuit was filed:

Q. All right. We'll go to the next one. This is MDB 273. And can you tell
me the date on this one and what occurred.

MR. PALMER: 12/2/157
Q. Uh-huh.

MR. PALMER: Replaced -- pulled out four-way plug. Replaced four-
way plug. Issues still exist. Found all wires pulled out of - at tractor. Aiso
reattach wires and tested okay.

Q. So this one indicates -- it says issues still exist. Was there -- is there
another work order that would have been performed indicating that
there was an issue there prior?

MR. PALMER: No, this is another -- this probably happened when the
driver came to the yard, unhooked his trailer and its hoses and electrical,
pulled out from underneath the trailer to hook up to a different trailer and
forgot to unhook his four-way. |1 don't have -- | don't know, and | don't have
a memory of that. That's probably what happened.

So the four-way stayed plugged into the trailer. When he pulled away, it
yanked -- pulled the plug off the end of the cord.

So if you read this, Pat put a new plug on the end of the cord, but it still
didn't work. And then he found out that it also pulled out the other end of the
wiring on the tractor, it pulled it that hard. So he reattached the wires on
both ends, and then it worked okay.

4852-3337-6328.1 9
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Q. Okay. So the -- Pat indicating issues still exist?

MR. PALMER: No, he said -- yeah, he replaced four-way plug, issues
still exist. Then he found all the wires pulled out at the tractor, also

reattached wires and tested okay.

Id. at P. 94:2-25,95:1-5.

Finally, MDB admits that the subject truck was not in the same condition as it was

at the time of the subject incident and the subject truck and trailers continued to be used

at the time MDB responded to VERSA's Requests for Admissions. Specifically, MDB

admitted:

REQUEST FOR ADMISSION NO. 13:

Admit that the Peterbuilt truck that allegedly spilled gravel on
the roadway in this case is not in the same exact condition as
it was at the time of the subject incident.

RESPONSE TO REQUEST FOR ADMISSION NO. 13:

Admitted.
REQUEST FOR ADMISSION NO. 14:
Admit that the Ranco semi-trailer that allegedly spilled
gravel on the roadway in this case continues to be used
since the subject incident.
RESPONSE TO REQUEST FOR ADMISSION NO. 14:
Admitted.
REQUEST FOR ADMISSION NO. 15:
Admit that the Peterbuilt semi-trailer that allegedly spilled
gravel on the roadway in this case continues to be used to
haul trailers since the subject incident.
RESPONSE TO REQUEST FOR ADMISSION NO. 15:
Admitted.

See, Exhibit 6 at P. 4:8-22.

REQUEST FOR ADMISSION NO. 24:

Admit that you or someone on your behalf continued to use
and operate the subject VERSA valve on the same subject
trailer from the time of the subject incident to the present.

4852-3337-6328.1 10
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RESPONSE TO REQUEST FOR ADMISSION NO. 24:

Admitted.
Id. at P. 6:8-12
REQUEST FOR ADMISSION NO. 26:

Admit that the subject VERSA valve has now been operated
hundreds of times after the subject incident.

RESPONSE TO REQUEST FOR ADMISSION NO. 26:
Admitted with the qualification that by the addition of the pin
lock system, MDB cannot determine when the VERSA valve
may have failed by self-activating.
id. at P. 6:18-23.
Iil. LEGAL ARGUMENT
A. MDB Had a Legal Duty to Preserve All Relevant Evidence

It is well established in Nevada that a party is entitled to have the jury instructed on

all of her case theories that are supported by the evidence. Bass-Davis v. Davis, 122 Nev.
442, 447, 134 P.3d 103, 106 ’(2006). Accordingly, even when an action has not been
commenced and there is only a potential for litigation, the litigant is under a duty to
preserve evidence which it knows or reasonably should know is relevant to the action.

Fire Ins. Exch. v. Zenith Radio Corp., 103 Nev. 648, 651, 747 P.2d 911, 914 (1987).

Thus, where a party is on notice of potential litigation, the party is subject to sanctions for

actions taken which prejudice the opposing party's discovery efforts. Fire Ins. Exch. v.

Zenith Radio Corp., 103 Nev. 648, 651, 747 P.2d 911, 914 (1987)

Here, as the Court is aware, the instant case does not involve a negligible fender
bender. Contrarily, this case involves a serious twenty car accident, resulting from when
one of MDB's trucks released a truckload of material onto a busy interstate highway. With
so many parties involved and due to the gravity of the event, it /s clear that MDB was on
notice that there was potential litigation on the horizon where liability would be an issue.
MDB was well-aware that both police and EMT’s were on scene and numerous people

were transported to local hospitals with serious injuries. Moreover, as MDB’s truck,

4852-3337-6328.1 11
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trailers and the subject VERSA valve are the centerpiece of the resulting litigation, MDB
knew, or should have reasonably known, that the truck, trailers and valve were relevant to
the instant litigation. Thus, because MDB was on notice that the truck and trailers were
relevant to potential litigation, MDB had a pre-litigation duty to preserve the evidentiary
value contained within the truck, trailers and valve by removing such evidence from
service and continued use.

Moreover, as MDB'’s cross-claim against VERSA asserts that the subject valve
caused or contributed to the accident because it allegedly operated inadvertently, MDB
was on notice and knew, or should have reasonably known, that any parts, mechanical,
electrical, or otherwise, that are related to the valve's operation, (in any capacity), are
relevant to the instant litigation. Thus, because MDB was on notice that all parts related to
the subject valve were relevant to potential litigation, MDB had a pre and post litigation
duty to preserve the evidentiary value contained within such evidence by retaining the
evidence instead of conveniently discarding, and ultimately destroying, such critical
evidence.

Simply put, MDB's actions of not preserving the aforementioned evidence not only
goes staunchly against case law and the spirit of the discovery rules, but it also
detrimentally affects VERSA'’s ability to defend itself from MDB’s baseless lawsuit by
removing crucial evidence that supports VERSA's liability theories. Accordingly, in the
interest of upholding the validity of Nevada's discovery rules and remedying the
outstanding injustice, both case law and statutory law dictate that this Court should
sanction MDB. Indeed, without an appropriate sanction, MDB’s discovery violations
unfairly tip the scales of justice in MDB'’s favor.

B. This Court Should Strike MDB’s Cross-Claim Because of MDB's Discovery
Violations Pursuant to NRCP 37 and Prevailing Case Law

1. MDB's Discovery Violations Are Abusive Litigation Practices
Nevada allows for the dismissal of a case based upon an offending party’s abuse

of discovery. GNLV Corp. v. Serv. Control Corp., 111 Nev. 866, 870, 900 P.2d 323, 325

4852-3337-6328.1 12
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(1995). Indeed, the Nevada Rules of Civil Procedure permit the Court to strike out
pleadings or dismiss an action entirely for discovery abuses. See NRCP 37(b)(2)(C).
Additionally, a district court has the inherent equitable power to dismiss actions as a

sanction for abusive litigation practices. Parkinson v. Bernstein, Nos. 59947, 61089, 2014

Nev. Unpub. LEXIS 2176, at *1 (Dec. 22, 2014).

Dismissal is a proper sanction where a plaintiff possesses the evidence at issue
but disposes of it before filing a complaint. CSA Serv. Ctr., LLC v. Air Design Sys., LLC,
No. 57674, 2013 Nev. Unpub. LEXIS 686, at *8 (May 31, 2013). Dismissal of a party's
complaint as a sanction does not need to be "preceded by other less severe sanctions.”

CSA Serv. Ctr., LLC v. Air Design Sys., LLC, No. 57674, 2013 Nev. Unpub. LEXIS 686, at

*7 (May 31, 2013). A court's authority to impose sanctions "is rooted in a court's
fundamental interest in protecting its own integrity and that of the judicial process."
Halverson v. Hardcastle, 123 Nev. 245, 261 n.26, 163 P.3d 428, 440 (2007) (quoting
Cummings v. Wayne County, 210 Mich. App. 249, 533 N.W.2d 13, 14 (Mich. Ct. App.
1995).

Here, MDB is knowingly pursuing a meritless claim against VERSA and,

disappointingly, MDB has destroyed evidence that VERSA could have used to dispel the
baseless claims. As the record unequivocally demonstrates, MDB'’s expert has asserted
that the subject valve does not suffer from any design or manufacturing defect  See,
Exhibit 2 at P. 97:16-25;98:1-17.

Again, MDB has readily admitted that there were no mechanical issues or defects
with the subject valve; yet, MDB is still pursuing a claim against VERSA under the pretext
that VERSA is somehow liable because an independent, inexplicable energy force
activated the subject valve. See, Exhibit 5.

To muddy the waters even more, MDB not only continued to operate the subject
truck, trailer, and valve at issue in this case, but MBD, while on notice to preserve

relevant evidence, removed and threw away the electrical components that control the
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subject valve. See, Exhibit 3 at P. 169:16-22; Exhibit 6 at P. 4:13-22. Mr. Palmer testified

to the same:

Q. Okay. Did you save the plugs that you changed after the July 2014
event until the time that the forensic inspection, electrical inspection
had occurred?

MR. PALMER: No.

Q. What did you do with the plugs or any plugs that you changed on the
subject trailers?

MR. PALMER: We throw them in the garbage after that, yeah.
See, Exhibit 3 at P. 169:16-22.

To state the obvious, such electrical components support VERSA’s defense that
something other than the valve itself (such as a defect or malfunction like the electrical
components MDB destroyed) activated the subject valve and caused the underlying
accident. Accordingly, applying Parkinson, because MDB destroyed highly relevant
evidence that VERSA requires to prove the case is meriless, this Court should strike
MDB's cross-claim against VERSA to curtail any further unnecessary litigation costs and
free up the Court's docket for cases with actual veracity.

2. A Young Factor Analysis Supports the Court Striking MDB’s Cross-Claim

While dismissal need not be preceded by other less severe sanctions, it should be
imposed only after thoughtful consideration of all the factors involved in a particular case.

See, Young v. Johnny Ribeiro Bldg., 106 Nev. 88, 92, 787 P.2d 777, 779 (1990). The

factors a Court may properly consider include, but are not limited to:
1) the degree of willfulness of the offending party;

2) the extent to which the non-offending party would be prejudiced by a lesser
sanction;

3) the severity of the sanction of dismissal relative to the severity of the
discovery abuse;

4) whether any evidence has been irreparably lost;

5) the feasibility and fairmess of alternative, less severe sanctions, such as an
order deeming facts relating to improperly withheld or destroyed evidence to
be admitted by the offending party;
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6) the policy favoring adjudication on the merits;

7) Whether sanctions unfairly operate to penalize a party for the misconduct of
his or her attorney; and

8) the need to deter both the parties and future litigants from similar abuses.
a. MDB Willfully Destroyed Evidence Pertinent to VERSA's Liability
Defense
The first factor of the Young analysis specifically addresses the degree of
willfulness of the offending party. Young, 106 Nev. at 93. The Nevada Supreme Court
found conduct willful when the violating party fails to disclose evidence in way that
demonstrates "active concealment” or appears to be "intentional or at least highly

reckless." N. Am. Props. v. McCarran Int'l Airport, No. 61997, 2016 Nev. Unpub. LEXIS

487, at *9 (Feb. 19, 2016)

Here, after being on notice to preserve all relevant evidence, MDB: 1)
compromised the evidence’s integrity by continuing to operate the subject truck, trailers,
and subject valve for two years; and 2) actively destroyed evidence by removing and
trashing components involved with how the subject valve activates. See, Exhibit 3 at P.
169:16-22; Exhibit 4 at P. 84:19-24; Exhibit 6 at P. 4:13-22. MDB should have removed
the subject truck, trailers and valve from service immediately after the accidents to
preserve their condition as they existed at the time of the accident. However, MDB
continued to habitually use such evidence in its business operations, thus corrupting the
integrity of the evidence. Id. Consequently, MDB's tainting of the evidence created a

highly prejudicial situation for VERSA because MDB essentially destroyed the very

evidence VERSA requires to defend it's case.

Moreover, knowing that MDB’s main theory of liability against VERSA was that the
subject valve was somehow “energized,” MDB removed and spoliated electrical parts that
activated the subject value. See, Exhibit 5. Put simply, MDB discarded the electrical
component parts that are used in activating the subject valve. Such conduct appears

intentional or, at the very least, highly reckless considering the magnitude of the instant
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case and the competing theories of liability. Moreover, such conduct appears intentional
or highly reckless when viewed in the proper context that such evidence supports
VERSA's defense that it's valve functioned properly. Accordingly, applying Young and N.
AM. Props, because MBD’s intentional or reckless conduct rises to a level of willfulness,
MBD’s destruction of evidence and it's failure to preserve the integrity of evidence weighs

in favor of this Court striking MDB's cross-claim against VERSA.

b. A Lesser Sanction Would Adversely Harm Versa Because it Would
Needlessly Increase Litigation Costs and Severely Prejudice
VERSA's Liability Defense

The second factor of the Young analysis specifically addresses the extent to which
the non-offending party would be prejudiced by a lesser sanction. See, Young, 106 Nev.
at 93. The Nevada Supreme Court looks to whether the problems caused by the
discovery violation are substantial and correctable when determining prejudice. N. Am.

Props. 2016 Nev. Unpub. LEXIS 487 at *9.

Here, a lesser sanction would prejudice VERSA for two reasons. First, a lesser

sanction would force VERSA to approach trial without crucial defense evidence while
simultaneously rewarding MDB for it's conduct. Second, a lesser sanction needlessly
increases VERS's litigation cots and does nothing to remedy the discovery abuses.
Versa is unable to test the electrical component parts to determine if there was a
malfunction which activated the valve. Accordingly, applying Young, because a lesser
sanction would not remedy MDB’s spoliation of critical evidence, a lesser sanction will
only force VERSA to incur unnecessary and expensive litigation costs. Thus, this factor
strongly weighs in favor of the Court striking MDB'’s cross-claim.

c. Dismissal of MDB's Cross-Claim Balances the Harm of MDB's

Destruction of Evidence Necessary for VERSA to Assert a Proper
Defense

The third factor of the Young analysis addresses the severity of the sanction of
dismissal relative to the severity of the discovery abuse. See, Young, 106 Nev. at 93.

Courts have held that severe sanctions are warranted when the aggravating party
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violates both the letter and spirit of the discovery rules. See, N. Am. Props, 2016 Nev.

Unpub. LEXIS 487 at *10.

Here, the instant discovery violations are a text book example of conduct that

violates both the letter and spirit of discovery: MDB threw away key evidence that VERSA
needs to prove it’s case. See, Exhibit 3 at P. 169:16-22. Such conduct has a nullifying
effect on VERSA's ability to defend itself in this matter. Essentially, MDB'’s destruction of

evidence functions indirectly as an informal dismissal of VERSA's defenses. Accordingly,

applying Young and N. Am. Props., because MDB's actions have a similar effect as a
dispositive Motion, dismissal of MDB’s cross-claim is proportionate to MDB’s discovery

abuses and, therefore, this factor weighs in favor of the Court striking MDB’s cross-claim.

d. Unguestionably, MBD Irreparably Destroyed Highly Relevant

Evidence

The fourth factor of the Young analysis addresses whether any evidence has been
irreparably lost. Young, 106 Nev. at 93. Although evidence may not be irreparably lost,
the Court may hold this factor against the éggravating party if the abusive conduct greatly
undermines the utility of the subject evidence by robbing the aggrieved party of the

opportunity to carefully review and consider the evidence before trial. See, N. Am. Props.

2016 Nev. Unpub. LEXIS 487 at *11.

Here, this is an open and closed case - MDB irreparably lost evidence. See,
Exhibit 3 at P. 169:16-22. MDB threw away the electrical components that relate to the
core issue of why the subject valve activated. Id. Additionally, through the continued
used of the truck, trailers, and subject valve after the accident, MDB forever destroyed
VERSA'’s ability to investigate the condition of such evidence as it existed at the time of
the accidents. See, Exhibit 4 at P. 84:19-24; Exhibit 6 at P. 4:8-22. Accordingly, applying

Young and N. Am. Props., because MDB irreparably spoliated evidence, which unduly
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prejudice VERSA, this factor strongly weighs in favor of the Court striking MDB's cross-

claim.

e. An Alternative Sanction Would Not Be Fair to VERSA Since MDB's
Be?‘truct on_of Evidence Has a Nullifying Effect on VERSA's
efenses

The fifth factor of the Young analysis addresses the feasibility and fairmess of
alternative, less severe sanctions, such as an order deeming facts relating to improperly
withheld or destroyed evidence to be admitted by the offending party. Young, 106 Nev. at

93. The purpose of alternative sanctions is to restore the prejudiced party to the same

position it would have been absent the discovery violation. See, Turner v. Hudson Transit
Lines, 142 F.R.D. 68, 74 (S.D.N.Y. 1991).

Here, MDB's discovery violations have undermined VERSA’s liability defenses by
destroying key evidence and, thus, such violations have created unequal footing in favor
of MDB as the parties approach trial. Although it is feasible to administer a lesser
sanction, it is both unquestionably unfair and economically unsound. The indirect
consequence of allowing a lesser sanction is that such action sends a message that the
discovery rules are only bark, with no bite. A lesser sanction will force VERSA to
approach trial with essential tools missing from its tool belt - the crucial evidence that
MDB destroyed. More importantly, as outlined above, a lesser adverse instruction
sanction requires additional unnecessary and costly litigation fees. Accordingly, applying
Young, as any other sanction would not be as fair as dismissing MDB'’s meritless cross-
claim, this factor strongly weighs in favor of the Court striking MDB’s cross-claim.

f. Public Policy Favors Dismissing this Meritless Claim

The sixth factor of the Young analysis addresses the public policy favoring
adjudication on the merits. Young, 106 Nev. at 93. Although courts favor adjudicating
cases on their merits, gross discovery abuses will qualify as circumstances when case-
ending sanctions, or sanctions that effectively act as case-ending sanctions, are

appropriate. See, Foster v. Dingwall, 126 Nev. 56, 66, 227 P.3d 1042, 1049 (2010) (not
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hearing the case on its merits appropriate when relevant evidence been irreparably lost
due to the willful actions).

Here, under normal circumstances, policy favors that a Court adjudicate a
traditional case on its merits. However, the instant case is distinguishable from a
traditional case for two reasons. First, MDB's expert has readily admitted that the subject
valve has no design or manufacturing defects. See, Exhibit 2 at P. 97:16-25;98:1-17;
Exhibit 5; Exhibit 7 at P. 84:25;85:1-12; Exhibit 8 at P.118:6-19. Second, MDB destroyed
key defense evidence, which constituted a gross discovery abuse and created an unjust

chilling effect on VERSA's liability defenses. See, Exhibit 3 at P. 169:16-22; Exhibit 6 at

P. 4:8-22; P. 6:8-23. Accordingly, applying Young and Foster, because MDB'’s cross-
claim is meritless and MDB irreparably destroyed key defense evidence, this factor

strongly weighs in favor of the Court striking MDB’s cross-claim.

g. Whether Sanctions Unfairly Operate to Penalize a Party for the
Misconduct of His or Her Attorney

The sixth factor of the Young analysis addresses whether sanctions unfairly

operate to penalize a party for the misconduct of his or her attorney. Young at 93.

Here, at this point in litigation, there is no evidence in the record to suggest that
MDB's counsel had an part in the destruction of the subject evidence. Accordingly,
applying Young, because MDB actively destroyed evidence on its own volition, void of
counsel’'s misconduct, this factor strongly weighs in favor of the Court striking MDB'’s
cross-claim.

h. This Is a Perfect Example of the Abuses that Case Law and the

Discovery Rules seek to Prohibit and, thus, this Court Should Use
this Opportunity to Deter Future Similar Conduct :

The last factor of the Young analysis addresses the need to deter both the parties
and future litigants from similar abuses. Young, 106 Nev. at 93. Courts have held that
discovery sanctions are applicable as to deterring future conduct when there is underlying

abusive conduct at issue. See, GNLV Corp., 111 Nev. at 871.
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Here, MDB's conduct has undermined the Nevada's Rules of Civil Procedure and
the very spirit of discovery. This case stems from an accident involving multiple vehicles
and serious injuries. If ever there was a time to preserve evidence, this is the case.
However, MDB saw it fit to destroy critical defense evidence while on actual notice (i.e.
after the first Complaint was filed) that such evidence was relevant to the subject
litigation. See, Exhibit 3 at P. 169:16-22; Exhibit 6 at P. 4:8-22; P. 6:8-23. Allowing for
anything less than dismissal of MDB's cross-claim would establish an improper precedent
and could lead to a slippery slope of allowable discovery abuses. Accordingly, applying
Young and GNLV Corp., because the Court needs to deter similar future conduct
analogous to MDB's instant conduct, this factor strongly weighs in favor of the Court

striking MDB'’s cross-claim.

3. Nevada Statutory and Case Law Allows for a Rebuttable Presumption that
?\gdegce \év fully Suppressed Would Be Adverse to the Suppressing Party
if Produce

When evidence is willfully suppressed, NRS 47.250(3) creates a rebuttable

presumption that the evidence would be adverse if produced. Bass-Davis v. Davis, 122
Nev. 442, 448, 134 P.3d 103, 106 (2006). A rebuttable presumption is a rule of law by
which the finding of a basic fact gives rise to a presumed fact's existence, unless the

presumption is rebutted. Van Wart v. Cook, 557 P.2d 1161, 1163 (Okla. Civ. App. 1976).

However, the party seeking the presumption's benefit has the burden of demonstrating
that the evidence was destroyed with intent to harm. Bass-Davis v. Davis, 122 Nev. 442,
448, 134 P.3d 103, 107 (2006).

When such evidence is produced, the presumption that the evidence was adverse
applies, and the burden of proof shifts to the party who destroyed the evidence. [d. To
rebut the presumption, the destroying party must then prove, by a preponderance of the
evidence, that the destroyed evidence was not unfavorable. Id. If not rebutted, the fact-
finder then presumes that the evidence was adverse to the destroying party. Id.

Here, as addressed in the Young analysis, MDB willfully destroyed crucial

evidence that is pertinent to VERSA’s liability defenses. See, Exhibit 3 at P. 169:16-22;
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Exhibit 6 at P. 4:8-22: P. 6:8-23. With MDB's continual use of the subject truck, trailers,
and valve after the subject accident, MDB corrupted the integrity and value of such
evidence. Such continued use after being on notice to preserve evidence demonstrates
MDB's intent to harm the integrity of the evidence and harm VERSA's defense of the
case. Additionally, MDB’s cognizant destruction of the key electrical components, that
cause the valve to activate, demonstrate by a preponderance of the evidence that MDB
intended to harm VERSA by destroying the evidence that supports VERSA's liability
defenses. Id. MBD may try to hide behind a procedural argument that it threw away the
critical evidence as part of its business operations; however, such an argument would
constitute a red hearing because MDB should not have even operated the subject truck,
trailers and valve to artificially create a situation that called for replacement and repair of
such components. Id. Accordingly, applying Bass-Davis, because MDB intentionally
suppressed and destroyed crucial evidence, this Court should advise the jury that such
evidence would be adverse against MDB if MDB had properly produced such evidence.

4. At a Minimum, Nevada Case Law Provides for an Adverse Inference

PO -SRI L AL A AL AP

Lr%’gcéion that the Evidence MDB Destroyed May Have Been Unfavorable
to MDB

Unlike a rebuttable presumption, an adverse inference has been defined as "[a]

logical and reasonable conclusion of a fact not presented by direct evidence but which, by
process of logic and reason, a trier of fact may conclude exists from the established
facts." Bass-Davis v. Davis, 122 Nev. 442, 448, 134 P.3d 103, 107 (2006). An inference
simply allows the trier of fact to determine, based on other evidence, that a fact exists. Id.
An inference should be permitted when evidence is negligently lost or destroyed, without
the intent to harm another parly. |d. at 449. The adverse inference provides the
necessary mechanism for restoring the evidentiary balance. Id. Generally, in cases based
on negligently lost or destroyed evidence, an adverse inference instruction is tied to a
showing that the party controlling the evidence had notice that it was relevant at the time

when the evidence was lost or destroyed. |d. at 450.
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Here, in the event that the Court does not find that MDB willfully attempted to
suppress and destroy the subject evidence, the Court should at least remedy the current
inequity by issuing an adverse inference against MDB. The evidence demonstrates that
MDB at a minimum negligently destroyed evidence by continuing to operate the subject
truck, trailers and valve and discarded components that relate directly to how the valve
activates. See, Exhibit 3 at P. 169:16-22; Exhibit 6 at P. 4:8-22; P. 6:8-23. Accordingly,
although the current situation calls for the Count to order more severe sanctions, the
Court should at a minimum issue an adverse inference against MDB.

IV. CONCLUSION
Based on the foregoing, VERSA respectfully requests that the Court grant

VERSA’s Motion and strike MDB's cross-claims, or in the alternative, issue an adverse

instruction against MDB.
AFFIRMATION
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