
Electronically Filed
Mar 05 2019 04:27 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 75022   Document 2019-09936



TO: Clerk of the Court and All Interested Parties 

Appellant/Cross-Respondent MDB Trucking, LLC ("MDB") by and through 

its counsel of record, hereby files this Errata to its Joint Appendix Volume 1 of 18 

("Appendix Vol. 1") filed January 18, 2019. MDB Trucking, LLC's Cross-Claim 

Against RIVIC Lamar Holdings, Inc. (fka Ranch Manufacturing Company) and 

Versa Products Company, Inc. ("Cross-Claim") was inadvertently omitted from 

Appendix Vol. 1, Tab 1. Instead, the Errata to Defendant/Cross-Claimant/Cross-

Defendant Versa Products Company, Inc.'s Motion to Strike Defendant/Cross-

Claimant/Cross-Defendant MDB Trucking, LLC's Cross-Claim Pursuant to NRCP 

37; or in the Alternative, for an Adverse Jury Instruction, Bates stamped 

AA001119— AA001121 was incorrectly included in its place. 
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To correct the inadvertent error, MDB requests that documents Bates 

stamped AA001119 — AA001121 be removed from Appendix Vol. 1, Tab 1, and 

be replaced with the Cross-Claim, Bates stamped AA000001-AA000008, attached 

hereto as Exhibit 1. 

Dated this   6-14A   day of March, 2019. 

CLARK HILL PLLC 

ki I 
NICHOLAS M. WIEC TkEK 
Nevada Bar No. 6170 
JEREMY J. THOMPSON 
Nevada Bar No. 12503 
COLLEEN E. MCCARTY 
Nevada Bar No. 13186 
3800 Howard Hughes Pkwy., Ste. 500 
Las Vegas, Nevada 89169 
Telephone: (702) 862-8300 
Attorneys for Appellant/Cross Respondent 
MDB Trucking, LLC 

By: 
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CERTIFICATE OF SERVICE 

I, the undersigned, declare under penalty of perjury, that I am over the age of 

eighteen (18) years, and I am not a party to, nor interested in, this action. On this 

vtel 
	day of March, 2019, I caused to be served a true and correct copy of the 

foregoing ERRATA TO JOINT APPENDIX VOLUME 1 OF 18 by the method 

indicated to the counsel stated below: 

0 	BY U.S. MAIL: by placing the document(s) listed above in a sealed 
envelope with postage thereon fully prepaid, in the United States mail 
at Las Vegas, Nevada addressed as set forth below. 

CI BY PERSONAL DELIVERY: by causing personal delivery of the 
document(s) listed above to the person(s) at the address(es) set forth 
below. 

BY ELECTRONIC SUBMISSION: submitted to the above-entitled 
Court for electronic filing and service upon the Court's Service List 
for the above-referenced case. 

Josh Cole Aicklen, Esq. 
josh.aicklen@lewisbrisbois.com  
David B. Avakian, ESQ. 
david.avakian@lewisbrisbois.com  
Paige S. Shreve, ESQ. 
paige.shreve@lewisbrisbois.com  
LEWIS BRISBOIS BISGAARD & SMITH LLP 
6385 S. Rainbow Blvd., Suite 600 
Las Vegas, Nevada 89118 
Attorneys for Respondent/Cross-Appellant 
Versa Products Company, Inc. 

An Employee of Clark Hill PLLC 
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1 3860 
' Katherine F. Parks, Esq., State Bar No. 6227 

Brian M. Brown, Esq., State Bar No. 5233 
Thierry V. Barkley, Esq., State Bar No. 724 

3 Thorndal Armstrong Delk Balkenbush & Eisinger 
-6590 S. McCarran Blvd., Suite B  

4 Reno, Nevada 89509 
(775) 786-2882 

5 Attorneys for Defendant/Third-Party Plaintiff 
MDB TRUCKING, LLC 

6 

FILED 
Electronically 
CV15-02349 

2016-06-15 09:24:52 AM 
Jacqueline Bryant 
Clerk of the Court 

Transaction # 5562579 : csule 

 

ic 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 
7 

IN AND FOR THE COUNTY OF WASHOE 
8 

9 

10 

11 

1 7  

ERNEST BRUCE FITZSIMMONS and 	Case No. 	CVI5-02349 
CAROL FITZSIMMONS, Husband and 
Wife, 	 Dept. No. 	15 

Plaintiffs, 

VS. 

13 

14 

yis.u.Ntixt,ARNISTIIONG 
1)Flk 1141 KEN111).511 
&I.raNceti 

Sroc 
Rum 1,4,2,41434W 
1773)7%6.j/1n 

15 

16 

17 

18 

19 
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MDB TRUCKING, LLC'S CROSS-CLAIM AGAINST RMC  
LAMAR HOLDINGS, INC. (flca RANCH MANUFACTURING COMPANY)  

AND VERSA PRODUCTS COMPANY, INC. 

	

3 	Defendant and Cross-Claimant, MDB Trucking, LLC, by and through its counsel of 

74 record Thorndal Armstrong Delk Balkenbush & Eisinger hereby brings its cross-claim against 

25 Cross-Defendants RMC Lamar Holdings, Inc. (fka Ranch Manufacturing Company) and Versa 

76 Products Company, Inc. 

	

7 7 	/1  

	

7 8 	/ 

MDB TRUCKING, LLC; RMC LAMAR 
HOLDINGS, INC.; VERSA PRODUCTS 
COMPANY, INC.; DANIEL ANTHONY 
KOSKI; ABC Corporations I-X, Black and 
White Companies, and DOES I-XX, 
inclusive, 

Defendants. 

AND RELATED CROSS-CLAIM AND 
THIRD PARTY COMPLAINT. 

AA000001 



TOORNOAT ARMSTRONG 
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A EISINGER 
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FIRST CLAIM FOR RELIEF  

((eneral Allegations) 

	

3 	1. 	That Defendant/Cross-Claimant MDB Trucking, LLC was at all relevant times a 

4 Nevada limited liability company authorized to conduct business within the state of Nevada. 

	

5 	2. 	That Cross-Defendants DOES 1-10 and BLACK AND WHITE COMPANIES are 

6 sued herein under fictitious names and capacities of said Defendants are not known by Cross- 

7 Claimant, who ask leave of this court to amend this Cross-Claim to set forth same as they 

8 become known or ascertained. 

	

9 	3. 	Cross-Defendant RMC Lamar Holdings, Inc. (fka Ranch Manufacturing 

10 Company) was at all relevant times hereto a Colorado corporation engaged in the business of 

11 designing and manufacturing trailers and semi-trailers and placed same into the stream of 

12 commerce and was doing business in the State of Nevada. 

	

13 	4. 	Cross-Defendant Versa Products Company, Inc. was at all relevant times hereto a 

14 New Jersey Corporation engaged in the business of designing and manufacturing pneumatic air 

15 solenoid valves specifically for bottom dump trailers and gate activated controls and placed into 

16 the stream of commerce and was doing business in the State of Nevada. 

	

17 	5. 	A First Amended Complaint was filed on May 19, 2016 in the Second Judicial 

18 District Court, Case No. CV15-02349, Department 15 in which the Plaintiffs Ernest Bruce 

19 Fitzsimmons and Carol Fitzsimmons prayed for damages against Defendant MDB Trucking, 

LLC alleging negligence with regard to an accident which occurred on July 7, 2014 where a 

"11 Ranco trailer owned by MDB Trucking, LLC spilled a load of gravel causing an accident and 

22 injury which are claims presented by Plaintiffs. 

	

23 	6. 	That upon information and belief, the Ranco trailer was activated inadvertently 

24 causing the gates of the semi-trailer to release the subject load of gravel on the highway and was 

1 5 defective in part or in whole as designed by Defendant RMC Lamar Holdings, Inc. aka Ranch 

26 Manufacturing Company) (also known by the trade name and trademark Ranco). 

27 

28 

- 2 - 
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7. 	Cross-Defendant RMC Lamar Holdings, Inc. manufactured the subject Ranco 

2 trailer in 2002 under the vehicle brand Ranco with vehicle identification number 

3 1R9BP45082L008431 Idaho Plate #TE3528. 

4 	8. 	Cross-Claimant MDB Trucking, LLC was the last purchaser and end user of the 

5 subject Ramo trailer. 

	

6 	9. 	On or about July 7, 2014, the Ranco trailer that left Cross-Defendant's control as 

7 designed, assembled and manufactured by the Cross-Defendant was unreasonably dangerous and 

8 defective in one or more of the following respects: 

	

9 	 a. 	The semi-trailer was designed, assembled, and manufactured and/or 

10 configured in such a manner that the Versa solenoid valve would activate inadvertently allowing 

	

11 	the gates to open and release the load carried by the trailer; and, 

	

17 	 b. 	That the Ranco trailer was designed, assembled, manufactured, and/or 

13 configured in such a manner that the Versa Valve was not equipped with a safety lock to prevent 

14 inadvertent activation allowing the gates to open. 

	

15 	 c. 	That Versa Valve manufactured an alternate safer design available in 2002 

16 including a manual lock system. 

	

17 	10. 	On or about July 7, 2014, that Versa Valve solenoid control as a component to the 

18 Ranco trailer was unreasonably dangerous and defective in one or more of the following respects: 

	

19 	 a. 	The Versa Valve solenoid valve would activate inadvertently allowing the 

20 gates to open and release the load carried by the trailer; and, 

	

21 
	

b. 	Versa Products Company, Inc. had a safer design available in the stream of 

')? commerce on or before 2002 which employed a manual lock safety design that should have been 

23 provided to its end use customers in lieu of the Versa Valve installed both at the time of the 

24 manufacturer in 2002 and/or as a standard maintenance replacement in 2013. 

I IIIIRNUAL .1101514MM, 

DELK HALKINSUSII 
EISINGLIA 

• S McCall-art 
Pc. Nrvatts t ,31 ,t 

: 7, S) 41,-Fts2 
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1 	11. 	That to the extent Plaintiffs were injured as a proximate result of the unreasonably 

dangerous conditions and defects at the time of manufacturing or negligent design, such is a 

3 direct and proximate result of the negligence of the Cross-Defendants; and, any negligence that 

4 exists as alleged by Plaintiffs is expressly denied. Cross-Defendants were actively negligent and 

5 Cross-Claimant was passively negligent. 

	

6 	12. 	That Cross-Defendants breached a duty of care owed to the Cross-Claimant and 

7 Cross-Defendants are required to indemnify and hold Cross-Claimant harmless with respect to all 

8 the allegations and liabilities set forth in the Complaint filed in this matter. 

	

9 	13. 	Cross-Claimant has placed Cross-Defendant RMC Lamar Holdings, Inc. on notice 

10 of the claims pending in this matter prior to initiation of litigation. 

	

11 	14. 	That Cross-Claimant has been required to expend costs and attorneys' fees in 

12 defending the negligence claims in the First Amended Complaint on file herein and for 

13 prosecuting the instant Cross-Complaint. 

	

14 	 FIRST CLAIM FOR RELIEF  

	

15 	 (Implied Indemnification as to RIVIC LAMAR) 

	

16 	15. 	Cross-Claimant repeats and realleges each and every allegation contained in 

DIORNUAL AkAtSTUONC 
DELI< LIALKENBUSIS 
& EISINCIER 
6191i SCarrot. Sum 13 

Piclada K95,N 
( 7751 11h-2E12 

17 paragraphs 1-14 above as if more fully set forth herein. 

18 	16, 	Cross-Claimant is therefore entitled to complete indemnity against RMC Lamar 

19 Holdings, Inc. with respect to all allegations or liabilities set forth in the First Amended 

20 Complaint on file in this matter. 

21 	17. 	That Cross-Claimant is therefore entitled to total costs and fees expended in the 

defense of the claims of negligence in this matter as well as prosecution of this Cross-Complaint. 

23 	 SECOND CLAIM FOR RELIEF  

(Contribution as to RMC LAMAR) 

25 	18. 	Cross-Claimant repeats and realleges each and every allegation contained in 

26 paragraphs 1-17 above as if more fully set forth herein. 

27 / / / 

4 
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1 	19. 	Cross-Claimant is entitled to contribution from Cross-Defendant RMC Lamar 

with respect to any settlement, judgment, awards, or any other type of resolution of the claims 

3 brought forward by the Plaintiffs in their First Amended Complaint on file herein. 

	

4 	20. 	Cross-Claimant is therefore entitled to all costs and fees expended in the defense 

5 of claims of negligence in this matter as well as prosecution of the Cross-Complaint. 

	

6 	 THIRD CLAIM FOR RELIEF 

	

7 	 (Implied Indemnification as to VERSA) 

	

8 	21. 	Cross-Claimant repeats and realleges each and every allegation contained in 

9 paragraphs 1- 20 above as if more fully set forth herein. 

	

10 	22. 	Cross-Claimant is entitled to complete indemnity against Versa Products 

11 Company, Inc. with respect to all allegations or liabilities set forth in the First Amended 

12 Complaint. 

	

13 	23. 	That Cross-Claimant is therefore entitled to all costs and fees expended in the 

14 defense of claims of negligence in this matter as well as prosecution of the Cross-Complaint. 

	

15 
	

FOURTH CLAIM FOR RELIEF 

	

16 
	

(Contribution as to VERSA) 

	

17 
	

24. 	Cross-Claimant repeats and realleges each and every allegation contained in 

18 paragraphs 1-23 above as if more fully set forth herein. 

	

19 	25. 	Cross-Claimant is entitled to contribution from Cross-Defendant Versa Products, 

20 Company, Inc. with respect to any settlement, judgment, awards, or any other type of resolution 

21 of the claims brought forward by the Plaintiffs in their First Amended Complaint on file herein. 

	

22 	26. 	Cross-Claimant is entitled to all costs and fees expended in the defense of the 

73 claims for negligence in this matter as well as prosecution of the Cross-Complaint. 

	

24 	WHEREFORE, Cross-Claimant demands judgment against Cross-Defendants as follows: 

THORINDAL A R AISTAON6 

Mak BALKENIIIUSII 

& EISINCER 
6S911 S AkCanan. Sulu 13 
act. ticnida vc4n,  
1171) 7M4s1I 

25 
	

I. 	For implied indemnification with respect to all negligence claims brought against 

/6 
	

Cross-Claimant in this matter; 

27 
	

2. 	For contribution with respect to all negligence claims brought against Cross- 

28 	 Claimant in this matter; 

5 
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3. 	For attorneys' fees and costs expended in this matter; and 

2 	4. 	For such other and further relief as this Court deems just and proper in the 

3 	 premises. 

4 	DATED this  gi)  day of June, 2016. 

5 	 THORNDAL ARMSTRONG 
DELK BALKENBUSH & EISINGER 

(— 
By: 	  

Katherine F. ?arks, Esq., State Bar No. 6227 
*Ian M. Brown, Esq., State Bar No. 5233 

l/Thierry V. Barkley, Esq., State Bar No. 724 
6590 S. MeCanan Blvd., Suite B 
Reno, Nevada 89509 
Attorneys for Defendant/Third-Party Plaintiff 
MDB TRUCKING, LLC 

11 

12 

13 

14 

15 

16 

17 

18 

19 

/1 

'7 2 

23 

25 

-) 6 

6 

7 

8 

9 

10 

iliORNIJAL AUXISTI4 ONG 

DELK RALKENDUSFI 

EISINGER 
S focCo.n S..tr 

kc. Nevuta 5199,9 
"xf Pos 

.77 

AA000006 

6 



AFFIRMATION  

2 	 Pursuant to NRS 239B.030 

3 	The undersigned hereby affirms that the preceding document filed in above-entitled court 

4 does not contain the social security number of any person. 

5 	DATED this  /'
" 

	of June, 2016. 

6 

7 
	

THORNDAL ARMSTRONG 
DELK BALKENBUSii & EISINGER 

8 

9 
KirtEeri-6e F arks, Esq., State Bar No. 	 6227 

61ilriar(M. Brown, Esq., State Bar No. 5233 
hierry V. Barkley, Esq., State Bar No. 724 

6590 S. McCarran Blvd., Suite B 
Reno, Nevada 89509 
Attorneys for Defendant/Third-Party Plaintiff 
MDB TRUCKING, LLC 

13 

14 

15 

16 

17 

18 

19 

90 
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An employee of Thomdal Armstrong 
Delk Balkenbush & Eisinger 

CERTIFICATE OF SERVICE  

Pursuant to NRCP 5(b), I certify that I am an employee of Thorndal Armstrong Delk 

3 Balkenbush & Eisinger, and that on this date I caused the foregoing MDB TRUCKING, LLC'S 

4 CROSS-CLAIM AGAINST RMC LAMAR HOLDINGS, INC. (fka RANCH 

MANUFACTURING COMPANY) AND VERSA PRODUCTS COMPANY, INC. to be 

6 served on all parties to this action by: 

7 	placing an original or true copy thereof in a sealed, postage prepaid, envelope in the 

	

8 	United States mail at Reno, Nevada. 

	

9 	 Second Judicial District Court Eflex ECF (Electronic Case Filing) 

	

10 	hand delivery 

	

11 	electronic means (fax, electronic mail, etc.) 

Federal Express/UPS or other overnight delivery fully addressed as follows: 

13 

	

14 	 Joseph S. Bradley, Esq. 
Bradley, Drendel & Jeanney 

	

15 	 P.O. Box 1987 
Reno, NV 89505 

	

16 	 Attorney for Plaintiffs- 

Matthew C. Addison, Esq. 
Jessica L. Woelfel, Esq. 

McDonald Carano Wilson LLP 
100 W. Liberty Street, Tenth Floor 

Reno, NV 89501 
Defendant RMC Lamar Holdings 

Josh Cole Aicklen 
David B. Avakian 

Lewis Brisbois Bisgaard & Smith, LLP 
6385 S. Rainbow Blvd., Suite 600 

Las Vegas, NV 89118 
Defendant Versa Products Co., Inc. 

DATED this /3—day of June, 2016. 

17 

18 

19 

hi 

24 

5 
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