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Tab | Document Date Vol Pages

1 MDB Trucking LLC's Cross-Claim 06/15/2016 | 1 AA000001-
against Versa Products Company Inc. AA000008

2 MDB Trucking LLC's Third Party 06/22/2016 | 1 AA000009-
Complaint (Remmerde) AA000017

3 Versa Products Company Inc.’s Motion | 06/27/2016 | 1 AA000018-
to Dismiss MDB Trucking LLC's Third AA000064
Cause of Action for Implied Indemnity
Pursuant to NRCP 12(b)(5)

(Fitzsmmons)
Versa Products Company, Inc.'s Answer _

4 to Plaintiffs Ernest Bruce Fitzsimmons 06/29/2016 | 1 228888?2
And Carol Fitzssmmons First Amended
Complaint and Cross-Claim against MDB
Trucking, LLC; Daniel Anthony Koski

5 MDB Trucking LLC's Joint Opposition | 07/14/2016 | 1 AA000077-
to Versa Products Company Inc.’s AA000084
Motions to Dismiss (Fitzssmmons)

Versa Products Company Tnc.”s Motion _

6 to Dismiss MDB's Trucking LLC's Third 07/19/2016 | 1 228882?2
Cause of Action for Implied Indemnity
Pursuant to NRCP 12(b)(5) (Remmerde)

Versa Products Company Inc.’s Reply in -

! Support of Motion to Dismiss M D? 07/25/2016 | 1 228881;;’
Trucking LLC's Third Cause of Action
for Implied Indemnity Pursuant to NRCP
12(b)(5) (Fitzs mmons)

8 MDB Trucking LLC's Opposition to 07/29/2016 | 1 AA000124-
Versa Products Company Inc.’s Motion AA000133
to Dismiss MDB Trucking’'sLLC Third
Cause of Action for Implied Indemnity
Pursuant to NRCP 12(b)(5) (Remmerde)

Versa Products Company Inc.’s Reply in -

9 Support of Motion to Dismiss M D% 08/08/2016 | 1 22888512
Trucking LLC's Third Cause of Action
for Implied Indemnity Pursuant to 12
(b)(5) (Remmerde)

MDB Trucking LLC's Cross-Claim -

10 Against RMC Lamar and Versa Products 08/15/2016 | 1 228881;?

Company Inc. (Bible)
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Claim pursuant to NRCP 35 or in the
Alternative for an Adverse Jury
Instruction (Remmerde)

Versa Products Company Inc.’s Motion -

1 to Dismiss MDB Trucking LLC's Third 09/08/2016 228881%
Cause of Action for Implied Indemnity
Pursuant to 12(b)(5) (Bible)

12 | MDB Trucking LLC's Opposition to 09/26/2016 AA000180-
Versa Products Company Inc.’s Motion AA000188
to Dismiss (Bible)

Versa Products Company Inc.’s Reply In -

13 Support of Motion to Dismiss M Deé)_ 09/28/2016 22888188
Trucking LLC’s Third Cause of Action
for Imglled_lndemnlty Pursuant to NRCP
12(b)(5) (Bible)

Order on Versa Products Company Inc.’s _

14 Motion to Dismiss MDB Trucking LLC's 101972016 22888382
Third Cause of Action for Impli
Indemnity Pursuant to NRCP 12 (b)(5)

(Fitzsmmons)

15 | Amended Order on Versa Products 10/19/2016 AA000209-
Company Inc.’s Motion to Dismiss MDB AA000218
Trucking LLC’s Third Cause of Action
for Implied Indemnity Pursuant to NRCP
12 (b)(5) (Remmerde

16 | VersaProducts Company, Inc.'s Motion -
for Summary Judgment Against MDB 05/01/2017 22888332
Trucking LLC's Cross-Claims
(Fitzsmmons)

17 | VersaProducts Company, Inc.”s Motion _
to Strike MDB Trucking LLC's Cross- 05/15/2017 22888222
Claim pursuant to NRCP 35 or in the
Alternative for an Adverse Jury
I nstruction (Fitzsimmons)

17-1 | Continued Versa Products Company, -
Inc.’s Motion to Strike MDB Truck¥n 05/15/2017 228882%
LLC's Cross-Claim pursuant to NRCP 35
or in the Alternative for an Adverse Jury
Instruction (Fitzsimmons)

18 Versa Products Company, Inc.’s Motion -
to Strike MDB Trucking LLC's Cross- 05/15/2017 228882%
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19 Versa Products Company, Inc.'s Motion -
to Strike MDB Trucking LLC's Cross- 05/15/2017 1 6 228888;;’
Claim pursuant to NRCP 35 or in the
Alternative for an Adverse Jury
Instruction (Bible)

19-1 | Continued Versa Products Company, -
Inc.'s Motion to Strike MDB Trucklyn 05152017 1 7 2288??118
LLC's Cross-Claim pursuant to NRCP 35
or in the Alternative for an Adverse Jury
Instruction (Bible)

20 Erratato Versa Products Company, Inc.’s ]
Motion to Strike MDB Trucking LLC's 05/16/2017 | 8 2288152
Cross-Claim Pursuant to NRCP 37

21 MDB Trucking LLC's Opposition to_ 06/02/2017 | 8 AA001122-
Versa Products Company, Inc.'s Motion AAO0LLE5
to Strike (Fitzsmmons)

22 Declaration By David R. Bosch. Ph.D in _
Support of MDB Trucking LLC's 06/02/2017 | 8 2288112(15
Opposition to Versa Products Company,

Inc.'s Motion to Strike (Fitzsmmons)

23 | VersaProducts Company, Inc.’s Reply to -
MDB Trucking LLCPS (%/pposmon to 06/12/2017 | 8 228811%
Versa Products Company, Inc.’s Motion
to Strike

24 MDB Trucking LLC's Opposition to_ 07/07/2017 | 8 AA001171-
Versa Products Company, Inc.'s Motion AA001343
for Summary Judgment Against MDB
Trucking LLC's Cross-Claims
(Fitzsmmons)

25 Versa Products Company, Inc.’sReply in | 07/14/2017 | 9 AA001344-
Support of Motion for Summary AA001438
Judgment Against MDB Trucking LLC's
Cross-Clams

26 Transcript of Motion Hearing 08/29/2017 | 9 AA001439-

AA001557

27 Versa Products Company, Inc.’s Motion i}
for Summary Judgment Against MDB 09/01/2017 110 22881228
Trucking LLC's Cross-Clam

28 MDB Trucking LLC's Opposition to 09/21/2017 | 10 AA001590-
Versa Products Company, Inc.'s Motion AA001660

for Summary Judgment re: Damages and
Request for Judicial Notice
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29 Order re: Versa Products Company, Inc.’s | 909/22/2017 | 10 AA001661-
Motion to Strike AA001666

30 Versa Products Company, Inc.’s Reply in | 09/28/2017 | 10 AA001667-
Support of Motion for Summary AA001676
Judgment re: Damages and Request for
Judicial Notice

31 | MDB Trucking LLC's Supplemental 10/12/2017 | 10 AA001677-
Brief in Opposition to Versa Products AA001685
Company, Inc.’s Motion to Strike
(Fitzsmmons)

32 Transcript of Evidentiary Hearing 10/13/2017 | 11 AA001686-

AA001934

32-1 | Continued Transcript of Evidentiary 10/13/2013 | 12
Hearing

33 Exhibitsto Transcript of Evidentiary 10/13/2017 | 12 AA001935-
Hearing AA001969

34 Order Granting Versa Products Company, ]
Inc.’s Motion to Strike MDB Trucking 12/08/2017 | 12 228818;3
LLC's Cross-Claim (Fitzssmmons)

35 Notice of Entry of Order Granting Versa | 12/28/2017 | 12 AA001984-
Products Company Inc.’sMotionto AA002002
Strike MDB Trucking LLC's Cross-Claim
(Fitzssmmons)

36 Versa Products Company, Inc.’s Motion _
for Attorneys Fees and Costs Pursuant to 01/05/2018 | 13 22883282
NRCP 37 and 68 (Fitzssmmons)

36-1 | (Continued) Versa Products Company, 01/05/2018 | 14 AA002204-
Inc.’s Motion for Attorneys Fees and AA002319
Costs Pursuant to NRCP 37 and 68
(Fitzsmmons)

37 Versa Products Company Inc.’sVerified | 01/05/2018 | 14 AA002320-
Memorandum of Costs (Fitzsimmons) AA002398

38 Erratato Versa Products Company, Inc.’s | 01/10/2018 | 14 AA002399-
Motion for Attorneys Fees and Costs AA002406
Pursuant to NRCP 37 and 68

39 MDB Trucking LLC's Motion to Retax _
and Settle Versa Products Company, 01/16/2018 | 14 228832%

Inc.’s Verified Memorandum or Costs
(Fitzsmmons)
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40 | Order Granting Versa Products Company | 01/22/2018 | 14 AA002426-
Inc.’sMotion to Strike MDB Trucking AA002444
LLC's Cross-Claim (Remmerde)

41 Order Granting Versa Products Compan -
Inc.’sMotion ?o Strike MDB Trucki rFl)g Y| 01222018 | 15 ﬁﬁgggigg
LLC'sCross-Claim (Bible)

42 MDB Trucking LLC's Opposition to 01/25/2018 | 15 AA002464-
Versa Products Company, Inc.’s Motion AA002474
for Attorneys Fees and Costs Pursuant to
NRCP 37 and 68

43 520&096 of Appeal (Case No. CV15- 01/29/2018 | 15 AA002475-

) AA002477

44 | VersaProducts Company, Inc.’s 02/02/2018 | 15 AA002478-
Opposition to MDB Trucking LLC's
Motion to Retax and Settle Costs AA002492
(Fitzsmmons)

45 Versa Products Company, Inc."s Reply In | 02/05/2018 | 15 AA002493-
Support of Motion for Attorneys Fees AA002499
and Costs Pursuant to NRCP 37 and 68
(Fitzsmmons)

46 Notice of Entry of Order Granting Versa | 02/08/2018 | 15 AA002500-
Products Company Inc.’ s Motionto AA002625
Strike MDB Trucking LLC's Cross-Claim
(Bible)

47 Versa Products Company, Inc.’ s Motion | 02/09/2018 | 15 AA002524-
for Attorneys Fees and Costs Pursuant to AA002625
NRCP 37 and 68 (Bible)

48 Versa Products Company, Inc.’s Motion i}
for Attorney Fees and Costs Pursuant to 02/09/2018 | 16 ﬁﬁggg%g
NRCP 37 and 68 (Remmerde)

49 Versa Products Company, Inc.’s Verified | 02/09/2018 | 16 AA002710-
Memorandum of Costs {Remmerde) AAQ02718

50 Versa Products Company, Inc.’s Verified )
Memorandum of Costs {Bibl €) 02/09/2018 | 16 ﬁﬁgggﬁ

51 MDB Trucking LLC's Reply in Support ]
of Motion to Retax and Settle Versa 02/12/2018 | 16 22883;;2
Products Company Inc.’s Verified
Memorandum of Costs (Fitzsmmons)

52 MDB Trucking LLC's Motion to Retax -
and Settle Versa Products Company, 02/20/2018 | 16 22883;2;’

Inc.’s Verified Memorandum or Costs
(Bible)
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53 MDB Trucking LLC's Motion to Retax 02/20/2018 | 16 AA002766-
and Settle Versa Products Company, AAQ02770
Inc.’s Verified Memorandum of Costs
(Remmerde)

54 MDB Trucking LLC's Opposition to 03/01/2018 | 16 AA002771-
Versa Products Company Inc.’s Motion AA002789
for Attorney Fees and Costs Pursuant to
NRCP 37 and 68 (Bible)

55 MDB Trucking LLC’s Opposition to 03/01/2018 | 16 AA002790-
Versa Products Company Inc.’s Motion AA002808
for Attorney Fees and Costs Pursuant to
NRCP 37 and 68 (Remmerde)

o6 | Versa Products Company, Inc.’s 03/08/2018 | 16 AA002809-
Opposition to MDB Trucking LLC's
Motion to Retax and Settle Costs AA002826
(Remmerde)

57 Versa Products Company, Inc.’s _
Opposition to MDB rucking LLC’ S 03/08/2018 | 17 228832;;
Motion to Retax and Settle Costs (Bible)

o8 g(%%e of Appea (Case No. CV16- 03/08/2018 | 17 AA002886-

) AA002888

59 g 105'1946 of Appea (Case No. CV16- 03/08/2018 | 17 AA002889-

) AA002891

60 Versa Products Company Inc.’s Reply to 2892-
MDB Trucking L LCPS gppostlon to Its 03/12/2018 | 17 22882288
Motion for Attorney’ s Fees and Costs
Pursuant to NRCP 37 and 68 (Bible)

6l Versa Products Company Inc.’s Reply to 2899-
MDB Trucking L LCPS gppostlon to Its 03/12/2018 | 17 22882882
Motion for Attorney’ s Fees and Costs
Pursuant to NRCP 37 and 68 (Remmerde)

62 MDB Trucking LLC's Reply to AA002906-
Opposition to Motion to Retax Costs 03/19/2018 | 17 A Aggzggg
(Remmerde)

63 MDB Trucking LLC's Reply to 03/19/2018 | 17 AA002911-
Opposition to Motion to Retax Costs
Bibio) AA002917

64 Transcript of Motion Hearing 04/06/2018 | 17 AA002918

AA003000

65 Order on Motion for Attorneys Fees and _

Costs and Motion to Retax and Settle 06/07/2018 | 18 228828%

Costs (Fitzssimons)
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66 Order on Motion for Attorneys Fees and i}
Costs and Motion to Retax and Settle 06/07/2018 | 18 ﬁﬁggggg
Costs (Remmerde)
67 Order on Motion for Attorneys Fees and i}
Costs and Motion to Retax and Settle 06/07/2018 | 18 ﬁﬁgggggg
Costs (Bible)
68 Notice of Entry of Order on Motion for _
Attorneys Fees and Costs and Motion to 06/13/2018 | 18 22882823
Retax and Settle Costs (Fitzimmons)
69 Notice of Entry of Order on Motion for i
Attorneys Fees and Costs and Motion to 06/13/2018 | 18 ﬁﬁgggggé
Retax and Settle Costs (Remmerde)
70 Notice of Entry of Order on Motion for _
Attorneys Fees and Costs and Motion to 06/13/2018 | 18 2288282(15
Retax and Settle Costs (Bible)
71 gf&cg of Apped (Case No. CV-15- 07/13/2018 | 18 AA003082-
) AA003084
72 g(%%e of Apped (Case No. CV16- 07/13/2018 | 18 AA003085-
) AA003087
73 51055'1 ce of Appeal (Case No. CV16- 07/13/2018 | 18 AA003088-
) AA003090
74 Notice of Cross-Appeal (Fitzsimmons) 07/24/2018 | 18 AA003091-
AA003093
75 | Noticeof Cross Appedl (Bible) 07/24/2018 | 18 AA003094-
AA003096
76 | Noticeof Cross Appeal (Remmerde) 07/24/2018 | 18 AA003097

AA003099
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2018-03-08 01:13:00 PM
Jacqueline Bryant
Clerk of the Court
JOSH COLE AICKLEN Transaction # 6567742 : yvilori

Nevada Bar No. 007254
Josh.aicklen@lewisbrisbois.com
DAVID B. AVAKIAN

Nevada Bar No. 009502
David.avakian@lewisbrisbois.com
PAIGE S. SHREVE

Nevada Bar No. 013773
Paige.shreve@lewisbrisbois.com
LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
702.893.3383

FAX: 702.893.3789

Attorneys Cross-Defendant VERSA
PRODUCTS COMPANY, INC.

DISTRICT COURT
WASHOE COUNTY, NEVADA
JAMES BIBLE, Case No. CV16-01914

Plaintiff, Dept. 10

VS, DEFENDANT/CROSS-DEFENDANT
VERSA PRODUCTS COMPANY, INC.’S
OPPOSITION TO CROSS-CLAIMANT
Defendants MDB TRUCKING LLC’S MOTION TO

: RETAX AND SETTLE COSTS

AND ALL RELATED CASES.

MDB TRUCKING, LLC, et. al.

COMES NOW, Defendant/Cross-Defendant VERSA PRODUCTS COMPANY,
INC., by and through it's attorneys of record, Josh Cole Aicklen, Esq., David B. Avakian,
Esq. and Paige S. Shreve, Esq., of LEWIS BRISBOIS BISGAARD & SMITH, LLP, and
hereby opposes MDB TRUCKING LLC’S Motion to Retax and Settle Costs.

4846-5528-9438.1 AA002827

D




1 This Opposition is made and based on the pleadings and papers filed herein, the
2 || Memorandum of Points and Authorities; NRS 18.020; NRS 18.110; NRS 18.005; the
3 || entire records in this case, the attached Affidavit of Paige S. Shreve, Esq.; and any other
4 || evidence the Court gy—sntertain at the Hearing on this Motion.
5 DATED this & _day of March, 2018.
6 Respectfully Submitted,
7 LEWIS BRISBOIS BISGAARD & SMITH LLP
8
9
10 By /s! Josh Cole Aicklen
JOSH COLE AICKLEN
11 Nevada Bar No. 007254
DAVID B. AVAKIAN
12 Nevada Bar No. 009502
PAIGE S. SHREVE
13 Nevada Bar No. 013773
6385 S. Rainbow Boulevard, Suite 600
14 Las Vegas, Nevada 89118
Attorneys for Cross-Defendant VERSA
15 PRODUCTS COMPANY, INC.
16
17
18
19
20
21
22
23
24
25
26
27
LEWs 28
BRISBOIS
BISGAARD
:ﬁ%“lﬁ‘i 4846-5528-9438.1 2 AA002828
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AFFIDAVIT OF PAIGE S. SHREVE, ESQ. IN SUPPORT OF
DEFENDANT/CROSS-DEFENDANT VERSA PRODUCTS COMPANY, INC.'S

OPPOSITION TO CROSS-CLAIMANT MDB TRUCKING LLC’S MOTION TO RETAX
AND SETTLE COSTS

STATE OF NEVADA )
COUNTY OF CLARK 3 >

PAIGE S. SHREVE, ESQ., being first duly sworn, deposes and states as follows:

1. | am an Associate at LEWIS BRISBOIS BISGAARD & SMITH LLP, and | am
duly licensed to practice law in the State of Nevada.

2. | am competent to testify to the matters set forth in this Affidavit, and will do
so if called upon.

3. | am an attorney of record representing Defendant/Cross-Defendant VERSA
PRODUCTS COMPANY, INC. in the subject lawsuit currently pending in Department 10
of the Second Judicial District Court for the State of Nevada, Case Number CV16-01914.

4, Attached hereto as Exhibit 1 is a true and correct copy of VERSA timely

filed its Verified Memorandum of Costs and Disbursements.

5. Attached hereto as Exhibit 2 is a true and correct copy of check for filing
fees.

6. Attached hereto as Exhibit 3 is a true and correct copy of MDB’s Cross-
Claim.

7. Attached hereto as Exhibit 4 is a true and correct copy of VERSA’s Answer

to Plaintiffs Complaint and MDB’s cross-claim and VERSA's cross-claim against MDB.

FURTHER AFFIANT SAYETH NAUGHT. é/l

\%AIGES SHR’EVE ESQ.

SUBSCRIBED AND SWORN to before me
this d f March, 2018.
NOTARY PUBLIC

NOTARY PUBTjC /) Wy Commisson Exe: 012120
In and for said County and State

E WLCZYNSK

4846-5528-9438.1 3 AA002829
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION
On February 8, 2018, VERSA filed the Notice of Entry of Judgment in this matter.

On February 9, 2018, VERSA timely filed its Verified Memorandum of Costs and
Disbursements, a true and correct copy of which is attached hereto as Exhibit 1.
Thereafter, MDB filed the instant Motion, disputing some of VERSA’s costs. MDB
mistakenly argues that the Court must reject all $1,275.74 of VERSA’s costs for one of
the following reasons: 1) VERSA failed to provide “justifying documentation;” 2) Costs are
unrelated to MDB’s Cross-claim for contribution; and 3) Costs were incurred after the
Offer of Judgement. However, MDB’s arguments are wholly unsupported. There is
simply no requirement, pursuant to NRS 18.110, that VERSA provide justifying
documentation, /.e., a disbursement diary and vendor bills, at that time. However, VERSA
properly itemized it's costs into the various categories, provided a disbursement diary,
which totals the itemization on the memorandum of costs and provided numerous vendor
bills. Id.

VERSA had no reason to believe that MDB would oppose the requested costs as
they are clearly reasonable and were necessarily incurred in defending MDB'’s cross-
claim. Id. Additionally, VERSA had no reason to believe that a disbursement diary which
shows the court fees paid, etc., invoices and documentation with the check number paid
would not be a sufficient “justifying document.” If MDB did not oppose the costs, VERSA
would still be entitled to an award of costs without going through the costly effort of
gathering each and every credit card receipt/vendor bills, even for items which are
justified in the disbursement diary.

However, at MDB’s request, VERSA has provided a copy of the check, a copy of
which is attached hereto as Exhibit 2. If the Court feels these documents are insufficient
to establish “justifying documentation,” VERSA will provide gladly provide any additional

documentation the Court believes it needs in addition to what was already provided.

4846-5528-9438.1 4 AA002830
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VERSA is entitled to all of the requested costs as they were reasonable and
necessarily incurred in defending MDB’s cross-claims. See, Exhibit 1. As such, VERSA
respectfully requests an Order, awarding Defendant its costs in the amount of $1,275.74.

iIl. LEGAL ARGUMENT

A. VERSA Provided “Specific Itemization” and “Justifying Documents” for an
Award of Costs Pursuant to NRS 18.110

MDB mistakenly claims that $198.00 of the $1,275.74 in costs was not specifically
itemized or no “justifying documentation” was provided. However, VERSA attached a
disbursement diary and additional “justifying documentation,” rendering MDB’s argument
moot. The $198.00 reflects the filing fee for VERSA’s Answer to Plaintiff's Complaint and
MDB's cross-claim. See, Exhibit 4. The documentation provided shows the check
number and the amount paid.

Further, none of the case law cited by MDB explicitly requires the justifying
documentation to be attached to the Memorandum of Costs and Disbursements. Such a
requirement would conflict with NRS 18.110, which only requires that the pleading be
verified and state that “the items are correct, and that the costs have been necessarily
incurred in the action or proceeding.” See, NRS 18.110. In any event, VERSA has now
provided the Court a detailed disbursement diary (Exhibit 1) and a copy of the check
(Exhibit 1 & 2), which allows this Court to adjudicate the reasonableness of VERSA’s
costs. Therefore, MDB's legal argument is without any merit.

B. All of VERSA'’s Costs Were Related to MDB's Cross-Claim for Contribution

MDB mistakenly argues that $1,053.87 of VERSA's costs were unrelated to MDB's
cross-claim. However, the medical records MDB cited in its Motion are clearly relevant to
MDB's cross-claim against VERSA. MDB's cross-claim sought contribution “with respect
to any settlement, judgement, awards, or any other type of resolution of claims brought
forward by the Plaintiffs in their First Amended Complaint. See, MDB'’s Cross-Claim, a
true and correct copy of which is attached hereto as Exhibit 3 at P.5:19-21. As such, any

depositions, medical records, etc. that involve the Plaintiff or his claimed damages

4846-5528-9438.1 5 AA002831
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directly relate to MDB’s cross-claim as it sought contribution from VERSA for all of
Plaintiff's claimed damages and any amount paid in settlement. Additionally, as MBD is
aware, Plaintiff's counsel in this case did not provide any medical records to opposing
counsel, only authorizations. Further, the authorizations were provided weeks before the
mediation which necessitated the rush.

Lastly, in regards to the filing fee' and the federal express postage, this case was
originally filed in Churchill County, which does not have electronic service. As such,
VERSA had to mail all documents to ensure proper and timely service. As indicated
above, the charges specifically relate to VERSA’s response to MDB'’s cross-claim. As
such, filing of a response to MDB'’s cross-claim and the postage to file the document was
necessary in defending against the cross-claim. See, Exhibit 4. Therefore, all of these
costs are clearly awardable.

B. VERSA is Entitled to All Costs as the Prevailing Party Pursuant to NRS 18.020
and NRS 18.005

MDB mistakenly argues that the Court must reject $21.87 in costs because the

documentation clearly demonstrates the costs were incurred after the offer of judgment.
However, this argument is irrelevant as VERSA is entitled to an award of its costs
pursuant to NRS 18.020 as the prevailing party?. NRS 18.020 states in relevant part as
follows:
Costs must be allowed of course to the prevailing party against any adverse party
against whom judgment is rendered, in the following cases:
3. In_an action for the recovery of money or damages, where the
plaintiff seeks to recover more than $2,500.

See, NRS 18.020 (emphasis added).

1 Which MDB appears to duplicate from the above section.
2 This is also indicated on VERSA’s Verified Memorandum of Costs. See, Exhibit 1 at P. 1:23-28.

4846-5528-9438.1 6 AA002832
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A prevailing party is allowed to recover a number of costs under NRS 18.005
including:

2. Reporters' fees for depositions, including a reporter's fee for one
copy of each deposition.

* % %

5. Reasonable fees of not more than five expert withesses in an
amount of not more than $1,500 for each witness, unless the court
allows a larger fee after determining that the circumstances
surrounding the expert’'s testimony were of such necessity as to
require the larger fee.

* k %

15. Reasonable costs for travel and lodging incurred taking
depositions and conducting discovery.

See, NRS 18.005(5) (emphasis added).

MDB alleges it suffered damages in excess of $10,000.00 in damages. Thus,
NRS 18.020(3) is applicable to this matter. The use of the word “must” in NRS 18.020
makes an award of VERSA'’s costs as outlined in NRS 18.050 (as the prevailing party)
mandatory, rather than discretionary.

VERSA prevailed against MDB on it's Motion to Strike MDB’s Cross-Claim, thus
requiring MDB to pay VERSA’s costs. The statute makes no mention that the costs in
which the prevailing party is allowed is only applicable after an offer of judgement.
VERSA'’s costs are itemized (with supporting documentation) in the Verified
Memorandum of Costs. See, Exhibits1 and 2. As such, these costs are awardable
following judgment in this action.

lll. CONCLUSION

Based on the foregoing, VERSA respectfully requests that this Court deny MDB’s
Motion to Retax and Settle Costs in it's entirety. Further, VERSA respectfully requests

that the Court award the full amount of costs in this matter.

4846-5528-9438.1 7 AA002833
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AFFIRMATION
Pursuant to NRS 239B.030, the undersigned hereby affirms that this document
filed in this court does not contain the social security number of any person.
DATED thisg:ﬁ/\of March, 2018.

Respectfully Submitted,
LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/Josh Cole Aicklen

JOSH COLE AICKLEN

Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 009502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Attorneys for Cross-Defendant VERSA
PRODUCTS COMPANY, INC.

4846-5528-9438.1 8 AA002834
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Exhibit 1

Exhibit 2

Exhibit 3
Exhibit 4

4846-5528-9438.1

LIST OF EXHIBITS

VERSA timely filed its Verified Memorandum of Costs and

Disbursements.
Check paid for filing fees.
MDB'’s Cross-Claim

VERSA'’s Answer to Plaintiffs Complaint and MDB’s cross-claim

and VERSA'’s cross-claim against MDB.

AA002835




LEWIS
BRISBOIS
BISGAARD
&SMIHLLP

ATTORNEYS AT LAW

W 0 N O O W -

N N N N DN N DN DD DN - e owd owd oemh oemd omd oemh ek ek
00 N O O A W N = O O 0O N O O b W NN = O

CERTIFICATE OF SERVICE
| hereby certify that on this | of March, 2018, a true and correct copy
of DEFENDANT/CROSS-DEFENDANT VERSA PRODUCTS COMPANY, INC.S
OPPOSITION TO CROSS-CLAIMANT MDB TRUCKING LLC'S MOTION TO RETAX
AND SETTLE COSTS was served electronically via the Court’s e-filing system addressed

as follows:

Matthew C. Addison, Esq. Nicholas M. Wieczorek, Esq.

Jessica L. Woelfel, Esq. Jeremy J. Thompson, Esq.
McDONALD CARANQ WILSON LLP CLARK HILL PLLC

100 W. Liberty St., 10" Floor 3800 Howard Hughes Pkwy, Ste. 500
Reno, NV 89501 Las Vegas, NV 89169

RMC LAMAR HOLDINGS, INC. Attorneys for MDB TRUCKING, LLC

and DANIEL ANTHONY KOSKI

/s/ Susan Kingsbury
An Employee of
LEWIS BRISBOIS BISGAARD & SMITH LLP

4846-5528-0438.1 10 AA002836
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EXHIBIT 1

FILED
Electronically
CV16-01914

2018-03-08 01:13:00 PM
Jacqueline Bryant
Clerk of the Court
Transaction # 6567742 : yviloria
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FILED
Electronically
CV16-01914
2018-02-09 11:33:48 AM
\éaichue}inﬁ B(r:yant
erk of the Court
JOSH COLE AICKLEN Transaction # 6524896 : yvilori

Nevada Bar No. 007254
Josh.aicklen@lewisbrisbois.com
DAVID B. AVAKIAN

Nevada Bar No. 009502
David.avakian@lewisbrisbois.com
PAIGE S. SHREVE

Nevada Bar No. 013773
Paige.shreve@Iewisbrisbois.com
LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
702.893.3383

FAX: 702.893.3789

Attorneys for Cross-Defendant VERSA
PRODUCTS COMPANY, INC.

DISTRICT COURT
WASHOE COUNTY, NEVADA

JAMES BIBLE, Case No. CV16-01914

Plaintiff, Dept. 10

vs. CROSS-DEFENDANT VERSA
PRODUCTS COMPANY, INC.'S
MDB TRUCKING, LLC, et. al. VERIFIED MEMORANDUM OF COSTS

Defendants.

AND ALL RELATED CASES.

COMES NOW, Cross-Defendant VERSA PRODUCTS COMPANY, INC., by and
through its attorneys of record, Josh Cole Aicklen, Esq., David B. Avakian, Esq. and
Paige S. Shreve, Esq., of LEWIS BRISBOIS BISGAARD & SMITH, LLP, and submits the
following Verified Memorandum of Costs to be recovered against Cross-Claimant MDB
TRUCKING, LLC pursuant to NRS 18.005; NRS 18.020; and NRS 18.110.

This Memorandum of Costs and Disbursements is based upon VERSA's Offer of
Judgment under NRCP 68, NRS 18.005, NRS 18.020; and NRS 18.110, the pleadings
and papers on file herein, the verification of attorneys’ fees and costs by defense counsel,

and any evidence to be considered by this Court.

4843-8097-6988.1
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VERSA submits its verified Memorandum of Costs within five (5) days of entry of
Judgment pursuant to NRS 18.110(1).

The undersigned hereby verifies, under penalty of perjury, that the following costs
were incurred by Cross-Defendant in the defense of this matter:

COSTS FROM LEWIS BRISBOIS BISGAARD & SMITH, LLP (LBBS)

1. Court Filing Fees $ 398.00
2. Mail $ 43.74
3. Records Reproduction $ 834.00
LEGAL COSTS: $1,274.74
AFFIRMATION

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document
filed in this court does not contain the social security number of any person.

DATED this 9" day of February, 2018.
Respectfully Submitted,
LEWIS BRISBOIS BISGAARD & SMITH LLpP

By Is/ Josh Cole Aicklen

JOSH COLE AICKLEN

Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 009502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Attorneys for Cross-Defendant

VERSA PRODUCTS COMPANY, INC.
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AFEIDAVIT OF JOSH COLE AICKLEN IN SUPPORT OF CROSS-DEFENDANT VERSA
PRODUCTS COMPANY, INC.'S VERIFIED MEMORANDUM OF COSTS

STATE OF NEVADA

COUNTY OF CLARK ) SS-

I, JOSH COLE AICKLEN, ESQ., do declare and state as follows:

1. | am an Owner of Lewis Brisbois Bisgaard & Smith LLP, and am duly
licensed to practice law in the State of Nevada. | am competent to testify to the matters
set forth in this Affidavit, and will do so if called upon. | am the attorney of record
representing Cross-Defendant VERSA PRODUCTS COMPANY, INC. in the subject
lawsuit currently pending in Department 10 of the Second Judicial District Court for the
State of Nevada, Case Number CV16-01914.

2. | participated in the entirety of the litigation, which culminated in an
evidentiary hearing on October 13, 2017 in the FITZSIMMONS and BIBLE matter with the
Court finding in favor of Cross-Defendant and striking MDB’s cross-claims.

3. The total costs in the case were $ 1,275.74.

4. The entirety of the costs in this case were reasonable and customary for
Washoe County. ‘

By
SUBSCRIBED AND SWORN to before 0 JOSH COLE AICKLEN, ESQ.
me this ™ d% F;as_m@_%zm&
for i COUNTY and STATE

4843-8097-6988.1 3 AA002840
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Exhibit 1

4843-8097-6988.1

LIST OF EXHIBITS

Disbursement Diary and Supporting Documentation for Costs
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CERTIFICATE OF SERVICE
| hereby certify that on this 9th day of February, 2018 a true and correct copy
of CROSS-DEFENDANT VERSA PRODUCTS COMPANY, INC’S VERIFIED
MEMORANDUM OF COSTS was served via the Court's electronic e-filing system

addressed as follows:

Matthew C. Addison, Esq.
McDONALD CARANQ WILSON LLP
100 W. Liberty St., 10" Floor

Reno, NV 89501

RMC LAMAR HOLDINGS, INC.

Nicholas M. Wieczorek, Esq.

Jeremy J. Thompson, Esq.

CLARKHILL PLLC

3800 Howard Hughes Pkwy, Ste. 500
Las Vegas, NV 89169

Attorneys for MDB TRUCKING, LLC and
DANIEL ANTHONY KOSKI

/s/ Susan Kingsbury

An Employee of
LEWIS BRISBOIS BISGAARD & SMITH LLP

4843-8097-6988.1 5 AA002842
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CV16-01914

2018-02-09 11:33:48 AM
Jacqueline Bryant
Clerk of the Court
Transaction # 6524896 : yviloria
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Lewls Brisbois Bisgaard & Smith LLP

Cost Advance Ticket
Check Request
# LV-05022 |
1. Check — Date Nesded:  7/28/18
2. Type of Expense: "
*~Finance Committes approval required

Filing Fee 5 0O | Court Reporter Fee CR

O | Witness Fee 7 3 | Mediation / Arbitration Fee** AM

O | Prof. Consulting / Service Fee ] 3 | COD Transcription (nwoics Neaedsd)* G

0 | Expert Witness Fee** J O | Reproduction / Coples R

Q | Jury Fees JF O | Reproduction / Medical Records RR

0 | Deposition H

Any client-related requests over $500.00 require Lane Ashley’s approval. Al educational
expenses/seminars require Kar Loureiro's approval.

2P® NOmAw

©

Client and Matter No.: 27350-1563
Amount: $198.00
Payee / Vendor: Tenth Judicisl District Court
Mailing Address: 73N, Mains §t, Ste. B
Falion, NV 80408

Payee’s Telephone No.: 775-423-6088
Payee's Tax 1.D. No.:
Explanation for billing purposes: Filing for Cross-Claim
Attorney: David B. Ext: 1720

Avakian
Secretary:  Susan Ext: 4383 /

A
Auth. / Dste 7/ 4 g// (4
ignature .

Return to:
Floor:

Client and File Name:

Bible v. Versa Products

Remember to have Attorney Sign and Attach all Supporting Backup

AA002845
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TENTH JUDICIAL GIBTRICT COURT
CHURCHLL
OPFICIAL FEE SCHEDULE

Electva uby 2018 - Updotad Changes Mghkghind i R
58 be that ali payments thal reiste 1o filng fees

finres,
The Court will continue to accept payment by check from iegst i and from who have

oic. must be submitted in the form of 8 cashier's check or money order.
Court

approval of this method of payment. Any exceptions to this policy mey only be appraved by the Cowt Administrator, Cash

will continue to be accepled for copies snd certification of documents as long s the srmount does nol exceed 328.00.
Adoptions When fling & pew

ACOPUON DIOOBOAING. ... covestos rerirussuersarersiasossnossrsorsrssin sie sosain
NRS 19.013 ($66), 19.020 (53, 19.001 (528). 1903136 (310}, 19.0302 (0%}, CC 4.000.083 (320}

When fing & new Adoption proceeding for 8 special Needs Chisd pursuent 10 NRS 19.034............cc..
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NRS 15013 (344), 10.091 (514}, 14.03136 ($90L 14.0307 ($99), CC 4.000.080 (320}

Appes| from » Justice or Municipel Court

Whea Sling an sppesi from a Justics Courl of Munioipal Court.
NRS 79.013($42). 19.020 (85), 19.030 (832), 18.031 (§25), 1903136 ($10.00), CC 4.090.000 (320}
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Joint Patition Divorces 15t Time Opposing Motion Modify, Adjust, Enforce Decree of Divorce ......cvcveuee JOTO RN
Only SB38Y - New Jection 1o MRS 19

Name Change Fling s petiion for 8 anme change.
NRS 19.013 (356, 19,020 (33}, 19.000($32), 19.031 (325). 19.63136 (3103, umm ccammm

Packets of Forme Initiating Cave Packets
Al other Multi document packets
Waiver of Fees and Costs

# Ch Y 9 of 8 Judge Paysbie 10 he Clark of e SeNeMe COUM)....coc oo sinnieenns

Pethtion to Seal Records  Whan filing » new Petition 1o Seat R

NAG 043 (6565, 19,000 ($3], 16090 (8321, 19,035 36, $.03136 18107, 19,0903 (400, CC 4 OO 4308

Power of Alorney For fling & certifed copy of & s by Power of
NRE 497.27% - 19.013 (18}

Soarches For performing 8 search of the 1ecoris Per Year, per AIMA; unisss such 198 is waived by Clerk of Count
NS 19.613 (8.80)

Terminstion ot Farental Rights

emuination of Parental Rights.
NRS 19.013 ($54), 15,020 (83). 19.030 ($37). 19.03:
Transter from snother Disirict Court or County
To transfer an acton or praceading irom snother District Coust or County....
NRS 19013 (350), 19,020 ($3), 19.030 (832), 10.031 (K30). 19.09134 ($10), 10,0302 (W09), CG 4,090 960 (£30)

Traneter from & Justice or Municipat Court

Whes Yansfering & case from s Justice Court or Municips! Count...
NRS 19.013 (842, 16.020 (B3). 19.030 ($332). 18.0302 (909), 18.03% (52%). " Nﬂl(ﬂﬂ CC l mmm
wi Whaen fling an original Will (no petition included)
NRS 18.013{83), 19.03138 (810
s FOF W0 185208 0f 9y Wik of Wt of g wit ot or any oter
writ deaigned 10 enforoe any § of the coun, -

19.002 (30)

HR$ 19.01%8)

Foo Sohodule 7-1-18 Updstad $-24-14

$248.00

$10.00
$5.00
No Fes
$450.00
$245.00
$18.00

$0.50

$243.00

$231.00

$15.00

$10.00

NO FEE
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2 3 Cost Advance Ticket
<5 Check Request
<
§ é § #LV-08023
I o
~N7T 1. Check — Date Needed:  7/28/18
g 3% g i% 2. Type of Expense:
8> §-3 “Finance Committee approval required
o 0 | Filing Fee 5 O | court Reporter Fee CR
) O | Winess Fee 7 O | Mediation / Arbitration Fee** AM
b O | Prof. Consulting / Service Fee $ O | COD Transcription (invoics Nesded)** G
:3 O | Expert Witness Fee** J O | Reproduction / Coples R
F] @ | Jury Fees JF | O | Reproduction / Medical Records RR
O | Deposition H

Any client-related requests over $500.00 require Lane Ashley's approval. All educational
expenses/seminars require Karl Loureiro’s approval.

3. Client and File Name: Bible v. Versa Products
4. Cilent and Matter No.: 27350-1553
5. Amount: $320.00
6. Payes / Vendor: Tenth Judicial District Court
7. Mailing Address: 73 N. Maine St., Ste. B
Falion, NV 88406
8. Payse's Telephone No.. 775-423-8088
9. Payee’s Tax I.D. No.:
10. Explanation for billing purposes: Fee to file Demand for Jury Tdal

Attorney: David Avakisn Ext: 1720
Secrotary:  Susan 5

Ext. 4
Kingsbury
o .,,C,%éz oue /UL
nature

..................................................................

‘aiooQ
“JOYSNOA
“JOpUIA

Retumn to:
Floor:

ebed ZZHWLO0O

uonnquIsiq 291202

UNOD uUIsIq [eRIPNF Yiual  S9GE6

Remember to have Attorney Sign and Attach all Supporting Backup

[9AS7 UORNQUISIQ  9LBZS.LY
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1| CASE NO. 16-10DC-0824
DEPT NO. |
2
3
4 IN THE TENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
5 IN AND FOR THE COUNTY OF CHURCHILL
8
7 Il JAMES BIBLE, Case No. 16-10DC-0824
Dept. No. |
8 Plaintiff,
9 vs,
10 || MDB TRUCKING, LLC, a Nevada Limited

Liabit m?a RMS LAMAR
HOLD NGS, INC. 8 Corporation;

Rboucrs COMPANY INC.. @
NewJeue Corporation; DANIEL
ANTHONY KOSKI; ABC
CORPORATIONS; BLACK AND WITH
COMPANIES; XYZ PARTNERSHIPS; and
DOES | through X, inclusive

Defendants.
VERSA PRODUCTS COMPANY, INC,,
Cross-Clgimant,

-wlh b wh e -
BN b WON -

- h b
® N &

vS.

MDB TRUCKING, LLC; DANIEL
ANTHONY KOSK! and DOES | - X,
inclusive,

8

Cross-Defendants,

N
p

DEMAND FOR JURY TRIAL
COMES NOW, Defendant VERSA PRODUCTS COMPANY, INC. by and through

its attomays of record, Josh Cole Aicklen, Esq. and David B. Avakian, Esq. of LEWIS

YR Y

LEWIS
BRISAOIS

SOGAARD
avmup 482662787381 1

ABORER 8 U

[BAST UOHNQUISIQ  9LBZGLY
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BRISBOIS BISGAARD & SMITH LLP, and hereby demands & jury trial of all of the issues

in the above-captioned matter.

AFFIRMATION
Pursuant to NRS 2398.030, the undersigned hereby affirms that this document

filed in this court does not contain the social security number of any person.
DATED this ____ day of July, 2016
Respectfully submitted,
LEWIS BRISBOIS BISGAARD & SMITH uLp

By

JOSH COLE AICKLEN

Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 009502

6385 S. Rainbow Boulevard, Suite 600

Las Vegas, Nevads 89118

Tel. 702.893.3383

Attorneys for Defendant VERSA PRODUCTS
COMPANY, INC.

4826-8278-7381.1 2
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10
11
12
13
14
15
16
17
18
18

21

R BIER

CERTIFICATE OF SERVICE
1 heraby certify that on this __ day of July, 2016, a true and correct copy
of DEMAND FOR JURY TRIAL was served by U.S. Mall addressed as follows:
James F. Sloan, E

JAMES F_SLOAN LTLD.
977 W. Willlams Ave.

Falion, NV 894063
Attorney for Plaintiff
JAMES BIBLE
An Employee of
LEWIS BRISBOIS BISGAARD & SMITHLLP
4826-8278-7381.1 3
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INVOICE NO.: 22759911 & COMPEX TERMS : NET 30 DAYS
ORDER DATE: 0428117 " LaguiSarvices, Ine.

INVOICE DATE\DATE OF SERVICE: 080017 TAX ID: 95-4443984
CASE NAME: JAMES BIBLE V MDB TRUCKING CLIENT/INSURED: MDB TRUCKING
RECORDS OF: BIBLE, JAMES DATE OF LOSS: .

FILE/CLAM NO.: 27350.1553/27350.1553

SILLED TO:

1| %0.00 0. 00
, 1] 8850 3.50
CLAI 1 .00 .00
NOTES: CLOSED: CASE SETTLED 1 .00 .00
1| 1450 14.50
1] 2500 25.00
1] a0 8.00
81.00
[roraL pue 81.00
ENED
MAY 16 2017
PAY, LA
22759911 -p PLEASE USE 8 DIGIT INVOICE NUMFER TO INSURE PR+MPT REDIT
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mospommes @ COMPEX  monseronu
INVOICE DATE\DATE OF SERVICE: 08/10/17 TAX ID: 95-4443964

CASE NAME: JAMES BIBLE, V MDB TRUCKING, CLIENT/NSURED: MDB TRUCKING

RECORDS OF: BIBLE, JAMES DATE OF LOSS:
FILE/CLAIM NO.: 27350.1653/27350.1553

PHONE #: 702-893-3383
P.O. BOX 2738 ACCOUNT #: 43138
TORRANCE, CA 90509-2738
TEL 800.768.8831 FAX 310.781.9720

P Qi S g Y

[YOTAL DUE

AQ

30.00
.5
.00 .
.00 .
14. 50 14.50
28. 00 28.00
8.00 8. 00
81.00
81.00
RECEWED
MAY 182017
ICOUNTS PAYABLE-LA
ICREDIT

22759981 -p PLEASE USE 8 DIGIT INVOICE NUMFEH TO INSURE PR?MPT
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cim..' 2
=]
T S5  INVOICE NO.: 22780062 Ex TERMS : NET 30 DAYS
§ gaﬁ ORDER DATE: 04/25/17 &%—
<5 INVOICE DATE\DATE OF S8ERVICE: 0510/17 TAX ID: 9854443964
<
@ °§ CASE NAME: JAMES BIBLE, V MDB TRUCKING,  CLIENTANSURED: MDB TUCKING
a 2o RECORDS OF: BIBLE, JAMES DATE OF LOSS:
Qo vg FILE/CLAIM NO.: 27350.1553/27350.1553
2 BS28E
80’:5"‘§,~3
o LOS ANGELES, CA
g DAVID B. AVAKIAN
3
"?. PLEASE REMIT TO:
3 P.0. BOX 2738
TORRANCE, CA 90509-2738
TEL 800.785.8831 FAX 310.781.9720
1| s0.00 30. 00
H OTHI 1 1850 3. 80
NOTES: CLOSED: CASE SETTLED 1] ® .
R
1 6. 00 8. 00
$1.00
[TOTAL DUE 81.00
o<<
gee
Qg9
8.
23 ED
$R2 MAY 16 pott
gg? ACEOUNTS PAYABLE-LA
3
(=94
O
e}
-~3
© 22759952 -p PLEASE USE 8 DIGIT INVOICE Numren TO INSURE Pmrwn CREDIT
g
S
g&
Q.% m———
)
§.
g
2
2
@
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INVOICE NO.: 22750037 & COMPEX TERMS : NET 30 DAYS
ORDER DATE: 04228/17 =y
INVOICE DATE\DATE OF SERVICE: 08/10/17 TAX ID; 95-4443964
CASE NAME: JAMES BIBLE V MDB TRUCKING  CLIENTANSURED: MDB TRUCKING
RECORDS OF: BIBLE, JAMES DATE OF LOSS:

FILE/CLAIM NO.: 27350.1553/27350.1563

1] %0.00 30. 00
1 350 3.5
1 .00 .00
1 .00 .00
1] 14850 14. 80
1] 2500 28.00
1 8.00 800

81.00

ch
:
3

ECEIVED
MAY 18 3017
PATABLELA

22759937 -b PLEASE USE 8 DIGIT INVOICE NUN?ER TO INSURE PR+MPT REDIT
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INVOICE NO.; 22780919 &, COMPEX TERMS : NET 30 DAYS

ORDER DATE: 04/2817 ey
TAX ID: 95-4443964

INVOICE DATE\DATE OF SERVICE: 061017
CLIENTANSURED: MDB TRUCKING

CASE NAME: JAMES BIiBLE vV MDB TRUCKING
RECORDS OF: BIBLE, JAMES DATE OF LOSS:
FILE/CLAIM NO.: 27350.1553/273560.1563

PLEAS!RMTO:

CA 90509-2738
m.am FAX 310.781.8720

11 %.00 30. 00
1 3.5 3.50
1 .00 .00
1 .00 .00
1] 2.0 20. 00
1 | 200.00 200. 00
1 .00 8.00

261. 80

261.80

: ﬁfsczn:tin
MAY 16 2017

ACCDUNTS PAYABLE-LA

22759919 -4 PLEASE USE 8 DIGIT INVOICE NUMBER TO INSURE PR?MPT ICREDIT
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INVOICE NO.: 22750989 & -ng—@gg- TERMS : NET 30 DAYS

ORDER DATE: 04/25/17

TAX ID: 95-4443964

INVOICE DATE\DATE OF SERVICE: 05/10/17

CASE NAME: JAMES BIBLE, VMDB TRUCKING,
RECORDS OF: BIBLE, JAMES
FILE/CLAIM NO.: 27350.1553/27350.1663

DATE OF LOSS:

CLIENTANSURED: MDB TRUCKING

SRAED TO:
LEWIS BRISBOIS BISGAARD &k SMITH

P.O. BOX 86367
LOS ANGELES, CA 90086-0367
DAVID B. AVAKIAN

PLEASE REMIT TO: PHONE #: 702-893-3383
ACCOUNT #: 43138

P.O. BOX 2738
CA 90500-2738
TEL 800.788.8831 FAX 310.781.9720

1| %000 30.00
1] 3% 3.50
1| "o .00
11 .00 .00
1| 20.00 20.00
1| 2500 25.00
1| 800 800
96.50
[TOTAL DUE 8s.50
RECEWVED
MAY 16 2017
ADCOUNTS PAYABLEAA
22759969 -p PLEASE USE 8 DIGIT INVOICE WMPERTO INSURE PR?MP’Y ICREDIT
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INVOICE NO.: 22750984 & COMPa TERMS : NET 30 DAYS
ORDER DATE: 04/28M7 R 77 =y v

INVOICE DATE\DATE OF SERVICE: 05/10/17 TAX ID; 95-4443984
CASE NAME: JAMES BIBLE, V MDB TRUCKING, CLIENT/INSURED: MDB TRUCKING
RECORDS OF: BIBLE, JAMES DATE OF LOSS:

FILE/CLAIM NO.: 27350.1553/27350.1553

BILLED TO:

LEWIS BRISBOIS
P.0. BOX 86367

LOS ANGELES, CA 90008-0367
DAVID B. AVAKIAN

BISGAARD & SMITH

PLEASE REMIT TO: PHONE #; 702-893-3383
P.O. BOX 2738 ACCOUNT #: 43138

TORRANCE, CA S0500-2738
TEL 800.788.8831 FAX 310.781.9720
1 30. 00 30. 00
1 3.80 .60
1 .00 .00
1 .00 .00
1 14, 80 14. 50
1 25.00 28, 00
1 8.00 8. 00
81.00
*l’OTAL DUE 81.00
1REC ED
MAY 14 2007
ACCOUNTS PFAYABLE-LA
22759984 -» PLEASE USE 8 DIGIT INVOICE NUIIfER TO INSURE Pﬂ?m ICREDIT
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INVOICE NO.: 22759962 & COMPEX TERMS : NET 30 DAYS

ORDER DATE: 042817
INVOICE DATE\DATE OF SERVICE: 0510117 TAX 1D: 95-4443964

CASE NAME: JAMES BIBLE, V MDB TRUCKING, CLIENT/INSURED: MDB TRUCKING
RECORDS OF: BIBLE, JAMES DATE OF LOSS:
FILE/CLAIM NO.: 27350.1553/27350.1553

SLLED TO:
LEWIS BRISBOIS BISGAARD & SMITH

P.0. BOX 86387
ANGELES, CA 90008-0367

LoS
DAVID B. AVAKIAN

PLEASE REMIT TO: PHONE #: 702-083-3383
P.0. BOX 2758 ACCOUNT #: 43138

TORRANCE, CA 90500-2738
TEL 800.768.5831 FAX 310.781.9720

11 %0.00 30. 00

1 3.50 3. 50

CLAUSE: AUTH - MEDS/BILLS/FILMS 1 .00 .00
NOTES: CLOSED: CASE SETTLED 1 .00 .00
1] 145 14. 50

1] 2800 25.00

1 8.00 800

81.00

l‘l‘O?AL DUE 8.

RECEIVED
MAY 162017
AQCOUNTS P+YA&E—I.A

22759982 -} PLEASE USE 8 DIGIT INVOICE NUH?EB TO INSURE PRTMPT ICREDIT
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27350-1553 Vendor: 94005 Comerica Commercial Card Services
Hartford Insurance Company Voucher: 2146974 Distribution 5098732 Distribution Level
Bible, James v Versa Products Company, Inc DociD: O0D01TUFN Page 797
Date: 6/14/17
WIP Seqgi: 546,027,930
Amount: 200.00

Stat:  blank-WIP Open; W-WIP Written-off, B-Billed & Unpaid; P-Paid; SN-Sent to client for direct payment, PW-partially paid/partially written-off.
Source: A/P-Accounts Payable Vendor Not Paid; A/P-P-Accounts Payable-Vendor Paid; DSB-Disb entry; APWFL-A/P Workflow
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Clerk of the Court
Transaction # 6567742 : yviloria
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Vendor No.: 93565 Judicial District Court, Tenth Check No.: 11783
Invoice Disb. Voucher Account No./
Date Invoice No. Description Code No. File No. Amount
7/28116 LV-05022 | Filing for Cross-Claim regarding Bible v. Versa 5 2021758| 27350-1653 198.00
Products
Total Amount: 198.00

“w piin el

LiEwis BriSBOIS BISGAARD & SMITH e WELLS FARGO BANK, NA:
San Francisco, CA

ATTORNEYS
LAS VEGAS OFFICE
6385 SOUTH RAINBOW BOULEVARD, SUITE 600
LAS VEGAS. NEVADA 89118
(702) 893-3383

DATE 07/29/2016 $

PAY: One Hundred Ninety-Eight and 00/100

TQ THE TENTH JUDICIAL DISTRICT COURT
ORDg§

"OyETBIN KA 000 2L81.

‘ Draft void 1 20 days from
LEWIS BRISBOIS BISGAARD & SM

L5852L3 LB
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B TRUCKING,
08/20/2016

I

cV16-01814
JAMES BIBLE

THORNDAL ARMSTRONG
DELK BALKENBUSH

& EISINGER

359G §. McCarrar, Suite B
cno. Novada 89509

“775) 786-2882

District Cour

B2 1 | CASE NO. 16-10DC-0824 FILED
¢ DEPT.NO. I
) [The undersigned hereby affirms this document #ISEP 20 PH 4: 07 2016 AUG 15 PH 3 h1
does not contain a social security number] ,
3 SUE SEVON
. COURT CLERK
4
2 ad@ﬂ_i\_fﬁgiﬂm
s 5
8 6 IN THE TENTH JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
7 IN AND FOR THE COUNTY OF CHURCHILL
8 JAMES BIBLE, MDB TRUCKING, LLC’S CROSS-
9 CLAIM AGAINST RMC
Plaintiff, LAMAR HOLDINGS, INC. (fka RANCH
ol vs MANUFACTURING COMPANY)
AND VERSA PRODUCTS COMPANY,
1 MDB TRUCKING, LLC; a Nevada Limited | INC.
Liability Company; RMS [sic] LAMAR
HOLDINGS, INC.; a Colorado Corporation; ) ’
121 VERSA PRODUCTS COMPANY, INC.; a cvi6e 61914
13 New Jersey Corporation; DANIEL a%
ANTHONY KOSKI, et. al., N
14 Defendants.
15| VDB TRUCKING, LLC, a Nevada imited
16 liability company,
17 Cross-Claimant,
81 vs
19| RMCLAMAR HOLDINGS, INC., a
Colorado corporation; VERSA PRODUCTS
20 INC., a New Jersey Corporation; and DOES
1-10, and BLACK AND WHITE
21 COMPANIES 1-10,
29 Cross-Defendants.
23
24 Defendant and Cross-Claimant, MDB Trucking, LLC, by and through its counsel of
25 || record Thorndal Armstrong Delk Balkenbush & Eisinger hereby brings its cross-claim against
26 || Cross-Defendants RMC Lamar Holdings, Inc. (fka Ranch Manufacturing Company) and Versa
27 || Products Company, Inc.
281l /77
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FIRST CLAIM FOR RELIEF
(General Allegations)

1. That Defendant/Cross-Claimant MDB Trucking, LLC was at all relevant times a
Nevada limited liability company authorized to conduct business within the state of Nevada.

2. That Cross-Defendants DOES 1-10 and BLACK AND WHITE COMPANIES 1-
10 are sued herein under fictitious names and capacities of said Defendants are not known by
Cross-Claimant, who ask leave of this court to amend this Cross-Claim to set forth same as they
become known or ascertained.

3. Cross-Defendant RMC Lamar Holdings, Inc. (fka Ranch Manufacturing
Company) was at all relevant times hereto a Colorado corporation engaged in the business of
designing and manufacturing trailers and semi-trailers and placed same into the stream of
commerce and was doing business in the State of Nevada.

4, Cross-Defendant Versa Products Company, Inc. was at all relevant times hereto a
New Jersey Corporation engaged in the business of designing and manufacturing pneumatic air
solenoid valves specifically for bottom dump trailers and gate activated controls and placed into
the stream of commerce and was doing business in the State of Nevada.

5. A Complaint was filed on July 7, 2016 in the Tenth Judicial District Court, Case
No. 16-10DC-0824, Department I in which the Plaintiff James Bible prayed for damages against
Defendant MDB Trucking, LLC alleging negligence with regard to an accident which occurred
on July 7, 2014 where a Ranco trailer owned by MDB Trucking, LLC spilled a load of gravel
causing an accident and injury which are claims presented by Plaintiffs.

6. That upon information and belief, the Ranco trailer was activated inadvertently
causing the gates of the semi-trailer to release the subject load of gravel on the highway and was
defective in part or in whole as designed by Defendant RMC Lamar Holdings, Inc. (fka Ranch
Manufacturing Company) (also known by the trade name and trademark Ranco).

7. Cross-Defendant RMC Lamar Holdings, Inc. manufactured the subject Ranco
trailer in 2002 under the vehicle brand Ranco with vehicle identification number

1R9BP45082L.008431 Idaho Plate #TE3528.
AA002868
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8. Cross-Claimant MDB Trucking, LLC was the last purchaser and end user of the
subject Ranco trailer in 2012.

9. On or about 2002, the Ranco trailer that left Cross-Defendant’s control as
designed, assembled and manufactured by the Cross-Defendant was unreasonably dangerous and
defective in one or more of the following respects:

a. The semi-trailer was designed, assembled, and manufactured and/or
configured in such a manner that the Versa solenoid valve would activate inadvertently allowing
the gates to open and release the load carried by the trailer; and,

b. That the Ranco trailer was designed, assembled, manufactured, and/or
configured in such a manner that the Versa Valve was not equipped with a safety lock to prevent
inadvertent activation allowing the gates to open.

c. That Versa Valve manufactured an alternate safer design available in 2002
including a manual lock system which was available to Ranco.

10.  On or about July 7, 2014, that Versa Valve solenoid control as a component to the
Ranco trailer was unreasonably dangerous and defective in one or more of the following respects:

a. The Versa Valve solenoid valve would activate inadvertently allowing the
gates to open and release the load carried by the trailer; and,

b. Versa Products Company, Inc. had a safer design available in the stream of
commerce on or before 2002 which employed a manual lock safety design that should have been
provided to its end use customers in lieu of the Versa Valve installed both at the time of the
manufacturer in 2002 and directly sold to MDB as a standard maintenance replacement in 2013.

11.  That to the extent Plaintiff was injured as a proximate result of the unreasonably
dangerous conditions and defects at the time of manufacturing or negligent design, such is a direct
and proximate result of the negligence of the Cross-Defendants; and, any negligence that exists as

alleged by Plaintiff is expressly denied. Cross-Defendants were actively negligent and Cross-

26 [[Claimant was passively negligent but also an innocent defendant with no culpable fault at all.

27
28

/11

/1]
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12.  That Cross-Defendants breached a duty of care owed to the Cross-Claimant and
Cross-Defendants are required to indemnify and hold Cross-Claimant harmless with respect to all
the allegations and liabilities set forth in the Complaint filed in this matter.
ft 13.  Cross-Claimant has placed Cross-Defendant RMC Lamar Holdings, Inc. on notice
flof the claims pending in this matter prior to initiation of litigation.

14.  That Cross-Claimant has been required to expend costs and attorneys’ fees in
defending the negligence claims in the Complaint on file herein and for prosecuting the instant

]
Cross-Complaint.

FIRST CLAIM FOR RELIEF
(Implied Indemnification as to RMC LAMAR)

15.  Cross-Claimant repeats and realleges each and every allegation contained in
iparagraphs 1-14 above as if more fully set forth herein.

16.  Cross-Claimant is therefore entitled to complete indemnity against RMC Lamar
Holdings, Inc. with respect to all allegations or liabilities set forth in the Complaint on file in this
matter.

17.  That Cross-Claimant is therefore entitled to total costs and fees expended in the
defense of the claims of negligence in this matter as well as prosecution of this Cross-Complaint.

SECOND CLAIM FOR RELIEF
(Contribution as to RMC LAMAR)

18.  Cross-Claimant repeats and realleges each and every allegation contained in
kparagraphs 1-17 above as if more fully set forth herein.

19.  Cross-Claimant is entitled to contribution from Cross-Defendant RMC Lamar with
respect to any settlement, judgment, awards, or any other type of resolution of the claims brought
forward by the Plaintiffs in their First Amended Complaint on file herein.

20.  Cross-Claimant is therefore entitled to all costs and fees expended in the defense of
claims of negligence in this matter as well as prosecution of the Cross-Complaint.

/11

111
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THORNDAL ARMSTRONG
DELK BALKENBUSH

& EISINGER 27
639 $. McCarran, Suite B

Reno, Nevada §7509

(115) 786-2882 28

21.

THIRD CLAIM FOR RELIEF

(Implied Indemnification as to VERSA)

Cross-Claimant repeats and realleges each and every allegation contained in

paragraphs 1- 20 above as if more fully set forth herein.

22,

Cross-Claimant is entitled to complete indemnity against Versa Products

Company, Inc. with respect to all allegations or liabilities set forth in the First Amended

Complaint.

23.

That Cross-Claimant is therefore entitled to all costs and fees expended in the

defense of claims of negligence in this matter as well as prosecution of the Cross-Complaint.

24.

FOURTH CLAIM FOR RELIEF
(Contribution as to VERSA)

Cross-Claimant repeats and realleges each and every allegation contained in

paragraphs 1-23 above as if more fully set forth herein.

25.

Cross-Claimant is entitled to contribution from Cross-Defendant Versa Products,

Company, Inc. with respect to any settlement, judgment, awards, or any other type of resolution of

the claims brought forward by the Plaintiffs in their First Amended Complaint on file herein.

Cross-Claimant is entitled to all costs and fees expended in the defense of the

claims for negligence in this matter as well as prosecution of the Cross-Complaint.

26.
1.
2.
3.

/]

/11

/11

/1]

u WHEREFORE, Cross-Claimant demands judgment against Cross-Defendants as follows:

For implied indemnification with respect to all negligence claims brought against
Cross-Claimant in this matter;

For contribution with respect to all negligence claims brought against Cross-
Claimant in this matter;

For attorneys’ fees and costs expended in this matter; and

AA002871
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4. For such other and further relief as this Court deems just and proper in the
premises.
DATED this 2t _day of August, 2016.

THORNDAL ARMSTRONG
DELK BALKENBUSH & EISINGER

By
atherine F. P##kS, Esq., State Bar No. 6227
Brian M. Brown, Esq., State Bar No. 5233
Thierry V. Barkley, Esq., State Bar No. 724
6590 S. McCarran Blvd., Suite B

Reno, Nevada 89509

Attorneys for Defendant/Cross-Claimant
MDB TRUCKING, LLC
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that I am an employee of Thorndal Armstrong Delk

Balkenbush & Eisinger, and that on this date I caused the foregoing MDB TRUCKING, LLC’S
CROSS-CLAIM AGAINST RMC LAMAR HOLDINGS, INC. (fka RANCH
MANUFACTURING COMPANY) AND VERSA PRODUCTS COMPANY, INC. to be
served on all parties to this action by:

v placing an original or true copy thereof in a sealed, postage prepaid, envelope in the

United States mail at Reno, Nevada.
hand delivery
electronic means (fax, electronic mail, etc.)

Federal Express/UPS or other overnight delivery fully addressed as follows:

James F. Sloan, Esq.
977 West Williams Avenue
Fallon, Nevada 89506
Attorneys for Plaintiff

Matthew C. Addison, Esq.
Jessica L. Woelfel, Esq.
McDonald Carano Wilson LLP
100 W. Liberty Street, Tenth Floor
Reno, NV 89501
Defendant RMC Lamar Holdings

Josh Cole Aicklen
David B. Avakian
Lewis Brisbois Bisgaard & Smith, LLP
6385 S. Rainbow Blvd., Suite 600
Las Vegas, NV 89118

F Defendant Versa Products Co., Inc.

DATED this /% day of August, 2016.

An employee of Thorndal Armstrong
Delk Balkenbush & Eisinger

AA002873
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CASE NO. 16-10DC-0824
DEPT NO. |

IN THE TENTH JUDICIAL DISTRICT COURT OF THE STA%E @]

&

P
S §
S0y 1
put
AL
e = O
W
F NEYADA

(53

IN AND FOR THE COUNTY OF CHURCHILL

JAMES BIBLE,
Plaintiff,
VS.

MDB TRUCKING, LLC, a Nevada Limited
Liability Company; RMS LAMAR
HOLDINGS, INC. a Colorado Corporation;
VERSA PRODUCTS COMPANY, INC., a
New Jersey Corporation; DANIEL
ANTHONY KOSKI; ABC
CORPORATIONS; BLACK AND WITH
COMPANIES; XYZ PARTNERSHIPS; and
DOES | through X, inclusive

Defendants.

VERSA PRODUCTS COMPANY, INC.,
Cross-Claimant,

VS.

MDB TRUCKING, LLC; DANIEL
ANTHONY KOSKI; and DOES | - X,
inclusive,

Cross-Defendants.

Case No. 16-10DC-0824
Dept. No. |

DEFENDANT/CROSS-CLAIMIANT VERSA PRODUCTS COMPANY, INC.'S ANSWER

TO PLAINTIEE JAMES BIBLE'S COMPLAINT AND CROSS-CLAIM AGAINST MDB

TRUCKING, LLC; DANIEL ANTHONY

KOSKI; and DOES | - X, INCLUSIVE

COMES NOW, Defendant/Cross-Claimant VERSA PRODUCTS COMPANY, INC.

(“Defendant”) by and through it's attorneys of record, Josh Cole Aicklen, Esq., and David
Avakian, Esq., of LEWIS BRISBOIS BISGAARD & SMITH LLP, and hereby responds to

Plaintiff's Complaint and Cross-Claims as follows:

4821-1824-8757.1
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RESPONSES TO GENERAL ALLEGATIONS
1. Answering Paragraphs 1, 2 and 3 of Plaintiff's Complaint, Defendant is

without sufficient knowledge or information to form a belief as to the truth of the
allegations of said paragraphs and, on that basis, denies each and every allegation of set
forth therein.

2. Answering Paragraph 4 of Plaintiff's Complaint, Defendant admits VERSA
PRODUCTS COMPANY, INC. is a New Jersey corporation. Defendant is without
sufficient knowledge or information to form a belief as to the truth of the allegations the
remainder of said paragraph and, on that basis, denies each and every allegation set
forth therein.

3. Answering Paragraphs 5, 6 and 7 of Plaintiff's Complaint Defendant is
without sufficient knowledge or information to form a belief as to the truth of the
allegations of said paragraphs and, on that basis, denies each and every allegation set

forth therein.

RESPONSES TO FIRST CAUSE OF ACTION
(Negligence)

4, Answering Paragraph 8 of Plaintiff's Complaint, Defendant repeats and
realleges its responses to Paragraphs 1-7 as if fully set forth herein.

5. Answering Paragraphs 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19 and 20 of
Plaintiff's Complaint, Defendant is without sufficient knowledge or information to form a
belief as to the truth of the allegations of said paragraphs and, on that basis, denies each

and every allegation set forth therein.

RESPONSES TO SECOND CAUSE OF ACTION
(Negligence per se)

6. Answering Paragraph 21 of Plaintiff's Complaint, Defendant repeats and
realleges its responses to Paragraphs 1-20 as if fully set forth herein.
7. Answering Paragraphs 22, 23 and 24 of Plaintiffs Complaint, Defendant is

without sufficient knowledge or information to form a belief as to the truth of the

4821-1824-8757.1 2
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allegations of said paragraphs and, on that basis, denies each and every allegation set

forth therein.
RESPONSES TO THIRD CAUSE OF ACTION

(Strict Products Liability as to RMC LAMAR HOLDINGS, INC.)
8. Answering Paragraph 25 of Plaintiff's Complaint, Defendant repeats and
realleges its responses to Paragraphs 1-24 as if fully set forth herein.
9. Answering Paragraphs 26, 27, 28, 29, 30 and 31 of Plaintiff’s Complaint,
Defendant is without sufficient knowledge or information to form a belief as to the truth of
the allegations of said paragraphs and, on that basis, denies each and every allegation

set forth therein.
RESPONSES TO FOURTH CAUSE OF ACTION

(Strict Products Liability as to VERSA PRODUCTS COMPANY, INC.)

10.  Answering Paragraph 32 of Plaintiff's Complaint, Defendant repeats and
realleges its responses to Paragraphs 1-31 as if fully set forth herein.

11.  Answering Paragraphs 33, 34, 35, 36, 37 and 38 of Plaintiff's Complaint,
Defendant is without sufficient knowledge or information to form a belief as to the truth of
the allegations of said paragraphs and, on that basis, denies each and every allegation
set forth therein.

AFFIRMATIVE DEFENSES
FIRST AFFIRMATIVE DEFENSE

That it has been necessary for Defendant to employ the services of an attorney to

defend this action and a reasonable sum should be allowed it as and for attorneys’ fees,

together with costs expended in this action.
SECOND AFFIRMATIVE DEFENSE

Defendant alleges that no contract exists between the parties sufficient to support

a claim for property damage and/or personal injuries.
THIRD AFFIRMATIVE DEFENSE

Defendant avers that the allegations contained in the Complaint fail to state a

4821-1824-8757.1 3
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cause of action upon which relief can be granted.

FOURTH AFFIRMATIVE DEFENSE

Plaintiff has failed to mitigate his damages.

FIFTH AFFIRMATIVE DEFENSE

Defendant aileges that the damages, if any, suffered by Plaintiff, as set forth in the
Complaint, were caused in whole ot in part by the negligence of a third party over which

Defendant had no control.
SIXTH AFFIRMATIVE DEFENSE

Plaintiff by his conduct has waived and/or abandoned any and all claims as alleged

herein against Defendant.
SEVENTH AFFIRMATIVE DEFENSE

Defendant cannot be compelled to make contribution beyond its equitable share.

EIGHTH AFFIRMATIVE DEFENSE

The claims in Plaintiff's Complaint are barred or limited by the doctrines of

estoppel, waiver, release and/or license.
NINTH AFFIRMATIVE DEFENSE

The damages, if any, incurred by Plaintiff are not attributable to any act, conduct or
omission on the part of Defendant; that Defendant denies that it was negligent in any
manner or in any degree with respect to the matter set forth in the Plaintiff's Complaint.

TENTH AFFIRMATIVE DEFENSE

If, in fact, any untoward, unsafe, or defective condition existed in the product

mentioned in the Complaint, which this answering Defendant denies, said condition was
caused and contributed to by the negligence of the Plaintiff and/or other third parties, ahd
not by any tortious actions or failure to act by this answering Defendant.

ELEVENTH AFFIRMATIVE DEFENSE

If, in fact, any untoward, unsafe, or defective condition existed in the product
mentioned in the Complaint, which this answering Defendant denies, said condition was

caused and contributed to by the actions or inactions of Plaintiff and/or other third parties,

4821-1824-8757.1 4
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in that it/they changed and altered said product, thereby barring Plaintiff's right to

recovery against this answering Defendant.
TWELFTH AFFIRMATIVE DEFENSE

Between this answering Defendant and the Plaintiff and/or other third parties, the

equities do not so preponderate in favor of the Plaintiff so as to allow recovery against

this answering Defendant.
THIRTEENTH AFFIRMATIVE DEFENSE

That any and all events and happenings in connection with the allegations
contained in the Complaint, and any resulting injuries and damages, were proximately
caused and contributed to by the negligence of other entities; and that Defendant’s
liability to Plaintiff, if any, is proportionate only to its respective degree of negligence in
comparison to all other responsible entities, as determined by the trier of fact.

FOURTEENTH AFFIRMATIVE DEFENSE

That the events, injuries and damages complained of in Plaintiff’'s Complaint, if

any, were the result of an unavoidable accident insofar as Defendant is concerned and
incurred without any negligence, want of care, default, breach of warranty or other breach

of duty to Plaintiff on the part of Defendant.
FIFTEENTH AFFIRMATIVE DEFENSE

Defendant alleges that the Plaintiff and/or other third-parties are responsible for
comparative fault in the matter set forth in the Complaint and said comparative fauit on
the Plaintiff and/or other third-parties part caused or contributed to the injuries or
damages complained of, if any. The Court is requested to determine and
allocate the percentage of negligence atiributable to said Plaintiff and/or other third-

parties.
SIXTEENTH AFFIRMATIVE DEFENSE

Plaintiff and/or other third-parties had knowledge of the risks and hazards set forth

in the Complaint and the magnitude thereof, and did voluntarily assume the risks thereof.

4821-1824-8757.1 5
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SEVENTEENTH AFFIRMATIVE DEFENSE

Defendant alleges that the injury, damage, or loss, if any, sustained by the Plaintiff

and/or other third-parties was due to and proximately caused by the misuse, abuse, and
misapplication of the product described in the Complaint.
EIGHTEENTH AFFIRMATIVE DEFENSE

Defendant alleges that the injury, damage or loss, if any, sustained by the Plaintiff
and/or other third parties, was due to the use of a product for a purpose for which it was

not intended.
NINETEENTH AFFIRMATIVE DEFENSE

The product identified in the Complaint was altered or modified in such a way that

was not reasonably foreseeable by Defendant and precludes or reduces the fiability of

Defendant, if any.
TWENTIETH AFFIRMATIVE DEFENSE

The product identified in the Complaint conformed with the state of the art at the

time of the sale.
TWENTY-FIRST AFFIRMATIVE DEFENSE

Plaintiff and/or other third-parties use of the subject product identified in the
Complaint was contrary to instructions and/or warnings provided with the subject product
thereby precluding recovery against or reducing the liability of this answering Defendant.

TWENTY-SECOND AFFIRMATIVE DEFENSE

Defendant alleges that Plaintiff and/or other third-parties injuries, if any, were

aggravated by their failure to mitigate such damages.
TWENTY-THIRD AFFIRMATIVE DEFENSE

Plaintiff and/or other third-parties claims are barred by disclaimer.

TWENTY-FOURTH AFFIRMATIVE DEFENSE

Plaintiff and/or other third-parties and this answering Defendant are not in privity of

contract.

4821-1824-8757.1 6
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TWENTY-FIFTH AFFIRMATIVE DEFENSE

Defendant had no duty to wam of any alleged danger where such danger was
open and obvious to all persons of ordinary intelligence and experience, including the

Plaintiff and/or other third parties.
TWENTY-SIXTH AFFIRMATIVE DEFENSE

Plaintiff's claims are barred in that a manufacturer or seller has no duty to warn of

patent or obvious dangers.
TWENTY-SEVENTH AFFIRMATIVE DEFENSE

Plaintiff's claims are barred in that the product was notin a reasonably dangerous

or defective condition at the time it left Defendant's control.

TWENTY-EIGHTH AFFIRMATIVE DEFENSE

Plaintiff's claims are barred in that Defendant was not and is not a merchant within

the meaning of the implied warranty of merchantability.
TWENTY-NINTH AFFIRMATIVE DEFENSE

Plaintiff's claims are barred in that this answering Defendant is not the

manufacturer of the allegedly defective product(s).

THIRTIETH AFFIRMATIVE DEFENSE

Plaintif's damages, if any there were, are barred and/or Plaintiff's recovery must

be reduced due to Plaintif’'s own comparative fault.
THIRTY-FIRST AFFIRMATIVE DEFENSE

Defendant hereby incorporates by reference those affirmative defenses
enumerated in Rule 8 of the Nevada Rules of Civil Procedure as if fully set forth herein.
In the event further investigation or discovery reveals the applicability of any such
defenses, Defendant reserves the right to seek leave of court to amend this Answer to
specifically assert any such defenses. Such defenses are herein incorporated by

reference for the specific purpose of not waiving any such defenses.

4821-1824-8757.1 7
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DEFENDANT/CROSS-CLAIMANT VERSA PRODUCTS COMPANY, INC.'S CROSS-
CLAIM AGAINST MDB TRUCKING, %L%:L%éfl\l\lllél_ ANTHONY KOSKI; AND DOES I-X,
INCLUSIVE ,

COMES NOW, Defendant/Cross-Claimant VERSA PRODUCTS COMPANY, INC.

(hereinafter “Cross-Claimant”) and alleges and files a Cross-Claim against MDB
TRUCKING, LLC; DANIEL ANTHONY KOSK;l and DOES | - X, inclusive, and each of
them, as follows:

FIRST CROSS-CLAIM

(Contribution against Cross-Defendants MDB TRUCKING, LLC; DANIEL ANTHONY
KOSKI: and DOES | through X, inclusive, and each of them)

That Cross-Claimant VERSA PRODUCTS COMPANY, INC. is at all times relevant
hereto, a foreign limited liability company.

1. Cross-Claimant is unaware of the true names and legal capacities, whether
individual, corporate, associate, or otherwise, of the Cross-Defendants sued herein as
DOES | - X, inclusive, and therefore sues said Cross-Defendants by fictitious names.
Cross-Claimant prays for leave of court to insert said Cross-Claim true names and legal
capacities when they are ascertained.

2. Cross-Claimant is informed and believes, and thereupon alleges, that each
of the Cross-Defendants designated herein as a DOE is in some way directly or
vicariously responsible and liable for the events referred to herein and proximately
caused the damages alleged, if any, in that the DOE negligently owned, operated,

maintained, serviced and/or entrusted the subject tractor trailer.

3. Cross-Claimant alleges that Cross-Defendants MDB TRUCKING, LLC;
DANIEL ANTHONY KOSKI; and DOES | - X, inclusive, and each of them, negligently
operated, maintained, owned, serviced and/or entrusted the subject tractor trailer as

alleged by Plaintiff in her Complaint.
4. Cross-Claimant alleges that Cross-Defendants MDB TRUCKING, LLC;

DANIEL ANTHONY KOSKI and DOES | - X, inclusive, and each of them, are liable to

Cross-Claimant for any judgment rendered against it in this action.

4821-1824-8757.1 8
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5. In the event of any judgment for the Plaintiff and against Cross-Claimant,
said C’ross~QIaimant is entited to contribution from said Cross-Defendants MDB
TRUCKING, LLC; DANIEL ANTHONY KOSKI and DOES | - X, inclusive, and each of
them, pursuant to NRS 17.225, et. seq.

6. By reason of this action it has been necessary for Cross-Claimant to incur
costs and retain an attorney to defend and prosecute this action on their behalf, and
therefore Cross-Claimant VERSA PRODUCTS COMPANY, INC. is entitled to costs of
suit and reasonable attorneys’ fees incurred.

PRAYER FOR RELIEF
WHEREFORE, Defendant/Cross-Claimant VERSA PRODUCTS, INC. prays for

judgment as follows:

1. For judgment over and against Cross-Defendants MDB TRUCKING, LLG;
DANIEL ANTHONY KOSKI and DOES | - X, inclusive, inclusive, and each of them, for
their pro-rata share and contribution for the amount of any judgment entered against the
Cross-Claimant and in favor of Plaintiffs JAMES BIBLE.

111

4821-1824-8757.1 9
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2. That Plaintiff JAMES BIBLE's Complaint be dismissed with prejudice;
3. For an award of attorneys’ fees and costs incurred herein; and
4, For such other and further relief as this Court deems just and proper.

AFFIRMATION

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document
filed in this court does not contain the social security number of any person.
DATED this @ day of July, 2016
Respectfully submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

bl Vo

By

OSH COLE AICKLEN
| MNevada Bar No. 007254
DAVID B. AVAKIAN
Nevada Bar No. 009502
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
Tel. 702.893.3383

Attorneys for Defendant VERSA PRODUCTS

COMPANY, INC.

4821-1824-8757.1 10
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CERTIFICATE OF SERVICE
| hereby certify that on this%ﬁ%f July, 2016, a true and correct copy
of DEFENDANT/CROSS-CLAIMIANT VERSA PRODUCTS COMPANY, INC.'S
ANSWER TO PLAINTIFF JAMES BIBLE’S COMPLAINT AND CROSS-CLAIM AGAINST
MDB TRUCKING, LLC; DANIEL ANTHONY KOSKI and DOES | - X, INCLUSIVE was

served by U.S. Mail addressed as follows:

James F. Sloan, Esq.
JAMES F. SLOAN LTLD.
977 W. Williams Ave.
Fallon, NV 894063
Attorney for Plaintiff

JAMES BIBLE

AR Eriployedlof

LEWIS BRISBOIS BISGAARD & SMITH LLP
4821-1824-8757.1 11
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FILED
Electronically
CV16-00976
2018-03-08 02:47:56 PM
Jacqueline Bryant
Clerk of the Court
$2515 Transaction # 6568327 : yviloljia

NICHOLAS M. WIECZOREK
Nevada Bar No. 6170
NWieczorek@clarkhill.com
JEREMY J. THOMPSON
Nevada Bar No. 12503
JThompson@clarkhill.com
COLLEEN E. MCCARTY
Nevada Bar No. 13186
CMcCarty@clarkhill.com
CLARK HILL PLLC

3800 Howard Hughes Parkway, Suite 500
Las Vegas, Nevada 89169
Telephone: (702) 862-8300
Facsimile: (702) 862-8400
Attorneys for Cross-Claimant
MDB Trucking, LLC

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

GENEVA M. REMMERDE Case No.:  CV16-00976
Dept. No.: 10
Plaintiff,
NOTICE OF APPEAL

VS.

MDB TRUCKING, LLC, et al

Defendants.
AND ALL RELATED CASES.

NOTICE IS HEREBY GIVEN that Cross-Claimant MDB Trucking, LLC (“MDB”),
by and through its counsel of record Nicholas M. Wieczorek, Esq., Jeremy J. Thompson, Esq.
and Colleen E. McCarty, Esq. of the law firm of Clark Hill PLLC, hereby appeals to the
Supreme Court of Nevada from the Order granting Defendant/Cross-Claimant/Cross-Defendant
Versa Products Company Inc.’s Motion to Strike Defendant/Cross-Claimant/Cross-Defendant

MDB Trucking, LLC’s Cross-Claim Pursuant to NRCP 35; or in the Alternative, for an
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Adverse Jury Instruction, entered in this action on the 2™ day of February, 2018.

DATED this é J day of March, 2018

CLARK HILL PLLC

By: ; . /
NICHOLAS M. WIECZOREK
Nevada Bar No. 6170
JEREMY J. THOMPSON
Nevada Bar No. 12503
COLLEEN E. MCCARTY
Nevada Bar No. 13186
3800 Howard Hughes Parkway, Suite 500
Las Vegas, Nevada 89169
Attorneys for Defendant/Cross-Claimant
MDB Trucking, LLC

AFFIRMATION

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document filed in
this court does not contain the social security number of any person.

DATED this day of March, 2018.

CLARK HILL PLLC

By:%’ ;

NICHOLAS M. WIECZOREK

Nevada Bar No. 6170

JEREMY J. THOMPSON

Nevada Bar No. 12503

COLLEEN E. MCCARTY

Nevada Bar No. 13186

3800 Howard Hughes Parkway, Suite 500
Las Vegas, Nevada 89169

Attorneys for Defendant/Cross-Claimant
MDB Trucking, LLC

Page 2 of 3 AA002887
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of CLARK HILL PLLC, and on this g

day of March 2018, a true and correct copy of the foregoing NOTICE OF APPEAL was

served via electronic service upon the following:

JOSH COLE AICKLEN, ESQ.

DAVID B. AVAKIAN, ESQ.

PAIGE S. SHREVE, ESQ.

LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Blvd., Suite 600

Las. Vegas, Nevada 89118

Attorneys for Defendant

VERSA PRODUCTS CO., INC.

/

An employee of Clark Hill PLLC

216829642,

Page 3 of 3

AA002888




O 0 9 N N R W N -

[\ N [\ N [\ N N [\ N — — — — —_ —_ — —_ p—t —
oo ~ (@) W EeS w [\ — o el oo ~ (=) W &~ 98] [\ — (@)

FILED
Electronically
CV16-01914
2018-03-08 02:53:59 PM
Jacqueline Bryant
Clerk of the Court
$2515 Transaction # 6568356 : yvilorid
NICHOLAS M. WIECZOREK
Nevada Bar No. 6170
NWieczorek@clarkhill.com
JEREMY J. THOMPSON
Nevada Bar No. 12503
JThompson@clarkhill.com
COLLEEN E. MCCARTY
Nevada Bar No. 13186
CMcCarty@clarkhill.com
CLARK HILL PLLC
3800 Howard Hughes Parkway, Suite 500
Las Vegas, Nevada 89169
Telephone: (702) 862-8300
Facsimile: (702) 862-8400
Attorneys for Cross-Claimant
MDB Trucking, LLC

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

JAMES BIBLE Case No.: CV16-01914
Dept. No.: 10
Plaintiff,
Vvs. NOTICE OF APPEAL

MDB TRUCKING, LLC, et al

Defendants.

AND ALL RELATED CASES.

NOTICE IS HEREBY GIVEN that Cross-Claimant MDB Trucking, LLC (“MDB”), by
and through its counsel of record Nicholas M. Wieczorek, Esq., Jeremy J. Thompson, Esq. and
Colleen E. McCarty, Esq. of the law firm of Clark Hill PLLC, hereby appeals to the Supreme
Court of Nevada from the Order granting Defendant/Cross-Claimant/Cross-Defendant Versa
Products Company Inc.’s Motion to Strike Defendant/Cross-Claimant/Cross-Defendant MDB

Trucking, LLC’s Cross-Claim Pursuant to NRCP 35; or in the Alternative, for an Adverse Jury

Page 1 of 3 AA002889
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Instruction, entered in this action on the 8" day of February, 2018.

DATED this j 1 day of March, 2018

CLARK HILL PLLC

By £ 1T

NICHOLAS M. WIECZOREK

Nevada Bar No. 6170
JEREMY J. THOMPSON
Nevada Bar No. 12503
COLLEEN E. MCCARTY
Nevada Bar No. 13186

3800 Howard Hughes Parkway, Suite 500

Las Vegas, Nevada 89169

Attorneys for Defendant/Cross-Claimant

MDB Trucking, LLC

AFFIRMATION

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document filed in

this court does not contain the social security number of any person.

DATED this & 1™ day of March, 2018.

CLARK HILL PLLC

By: Ma‘n;

=0

NICHOLAS M. WIECZOREK

Nevada Bar No. 6170
JEREMY J. THOMPSON
Nevada Bar No. 12503
COLLEEN E. MCCARTY
Nevada Bar No. 13186

3800 Howard Hughes Parkway, Suite 500

Las Vegas, Nevada 89169

Attorneys for Defendant/Cross-Claimant

MDB Trucking, LLC
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of CLARK HILL PLLC, and on this g

day of March 2018, a true and correct copy of the foregoing NOTICE OF APPEAL was

served via electronic service upon the following:

JOSH COLE AICKLEN, ESQ.
DAVID B. AVAKIAN, ESQ.
PAIGE S. SHREVE, ESQ.

LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Blvd., Suite 600

Las Vegas, Nevada 89118
Attorneys for Defendant

VERSA PRODUCTS CO., INC.

216829642.1

An employee of Clark Hill PLLC
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FILED
Electronically
CV16-01914
2018-03-12 11:18:17 AM
Gk ot e ot
Clerk of the Cou
}{lce)gg(ljg CB);F NAGICOIB%%I;I4 Transaction # 6571930 : yviloria
Josh.aicklen@lewisbrisbois.com
DAVID B. AVAKIAN
Nevada Bar No. 009502
David.avakian@lewisbrisbois.com

PAIGE S. SHREVE

Nevada Bar No. 013773
Paige.shreve@lewisbrisbois.com

LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Boulevard, Suite 600

Las Vegas, Nevada 89118

702.893.3383

FAX: 702.893.3789

Attorneys Cross-Defendant VERSA
PRODUCTS COMPANY, INC.

DISTRICT COURT
WASHOE COUNTY, NEVADA

JAMES BIBLE, Case No. CV16-01914
Plaintiff, Dept. 10
vs. DEFENDANT/CROSS-DEFENDANT
VERSA PRODUCTS COMPANY, INC.'S
MDB TRUCKING, LLC, et. al. REPLY TO MDB’S OPPOSITION TO ITS
Defondant MOTION FOR ATTORNEY’S FEES AND
etenaants. COSTS PURSUANT TO NRCP 37 AND
AND ALL RELATED CASES. NRCP 68

COMES NOW, Defendant/Cross-Defendant VERSA PRODUCTS COMPANY,
INC., by and through its attorneys of record, Josh Cole Aicklen, Esq., David B. Avakian,
Esq. and Paige S. Shreve, Esq., of LEWIS BRISBOIS BISGAARD & SMITH, LLP, and
hereby files the instant Reply to MDB’s Opposition to its Motion For Attorney’s Fees and
Costs Pursuant to NRCP 37 and NRCP 68.

This Reply is made and based upon the attached Memorandum of Points and
Authorities, the Exhibits, NRCP 37, NRCP 68, NRS 18.010, NRS 18.110, NRS 18.020,
NRS 18.005, the pleadings and papers on file in this matter, and upon such oral

argument as the Court may entertain at the hearing on this Motion.

4840-9916-4511.1 AA002892
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MEMORANDUM OF POINTS AND AUTHORITIES

. LEGAL ARGUMENT
A. Awarding VERSA Attorney’s Fees and Costs Pursuant to NRCP 37 is Not
Unjust

First, MDB’s Opposition ignores the Court’s order in which it defined the term
‘willfulness:”
In Childers v. State, 100 Nev. 280, 283, 680 P. 2d 598, 599 (1984),
the Nevada Supreme Court found the term willful, “implies simply a
purpose or willingness to commit the act or make the omission in
question. The word does not require in its meaning any intent to
violate law, or to injure another, or to acquire an advantage.”
Willfulness may be found when a party fails to provide discovery
and such failure is not due to an inability on the offending party’s
part. Havas v. Bank of Nevada, 96 Nev. 567, 570, 613 P.2d 706,
708 (1980). The Nevada Supreme Court has not opined that it is
necessary to establish wrongful intent to establish willfulness.

See, December 8, 2017, Order granting VERSA’s Motion to Strike MDB’s Cross-Claim at

P. 7:20-27.

As such, and contrary to MDB’s Opposition, the Court did find that MDB willfully
spoliated critical evidence. Further, as addressed by the Court, willfulness does not
require that MDB actually had any intent to harm VERSA; therefore any such argument is
irrelevant. Additionally, the Court held that MDB’s actions “halted the adversarial
process.” See, December 8, 2017 Order granting VERSA’s Motion to Strike MDB'’s
Cross-Claim at P. 10:8-9.

Second, MDB fails to provide any statutory authority to support it's argument that
awarding attorney’s fees and costs for its willful spoliation of evidence is unjust. Just
because MDB alone settled the Plaintiffs’ cases (after refusing all of VERSA'’s numerous
settlement overtures) it does not provide any factual or legal support that granting VERSA
attorney’s fees and costs is unjust. Conversely, it would be unjust for the Court not to
award VERSA attorney’s fees and costs, because MDB knew prior to filing its cross-claim
that it destroyed crucial evidence VERSA would need in order to defend its case. In light

of the willful destruction of evidence, MDB sued VERSA requiring them to spend

4840-9916-4511.1 2 AA002893
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numerous hours and money in order to defend the case to the best of its ability.

The plain text of NRCP 37 does not require that MDB act with a malicious purpose
in order to award attorney’s fees and costs. It simply requires the Court to award
attorney’s fees and costs in addition to sanctions such as striking a party’s complaint, the
exact sanction in this litigation. See, NRCP 37. As such, the Court should award VERSA
all of its attorney’s fees and costs pursuant to NRCP 37 due to the Court Striking MDB'’s
Cross-Claim.

B. VERSA is Also Entitled to an Award of Attorney’s Fees and Costs Pursuant
to NRCP 68

1. MDB Should Pay VERSA's Attorney’s Fees and Costs Because its
Cross-Claim Was Not Brought and/or Maintained in Good Faith

The intent of VERSA’s underlying Motion is not to argue the “what if’ scenario that
could have occurred if MDB had not spoliated critical evidence. Aithough MDB wishes it
could go back in time and change the spoliation, they cannot. As such, this factor is
simple - MDB knew prior to adding VERSA as a party in the action that it had destroyed
crucial evidence that VERSA needed to prove its defense to the cross-claims (as well as
evidence MDB needed to prove its own claims). Knowing that it had “left all of the ‘cards’
in MDB’s hands and left VERSA with nothing other than a theory it could neither prove
nor disprove,” MDB filed a suit against VERSA. See, December 8, 2017, Order granting
VERSA’s Motion to Strike MDB’s Cross-Claim at P. 10:9-10. There is ample evidence
that MDB’s cross-claims were not brought and maintained in good faith. As such, this
factor weighs heavily toward awarding VERSA's attorneys” fees and costs incurred after
May 4, 2017, for rejecting VERSA'’s good faith offers of judgment.

2. VERSA's Offers of Judgment Was Reasonable in Both Time and
Amount and Made in Good Faith

VERSA served it's Offer of Judgment on MDB prior to MDB settling the Plaintiff's
claims and after MDB’s PMK'’s testified that it had destroyed critical evidence that VERSA
would need to defend MDB’s claims. At the time of the offers of judgment, VERSA was

aware that MDB and VERSA's expert found no mechanical or design defect with the

4840-9916-4511.1 3 AA002894
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subject valve and that MDB’s actions prohibited VERSA’s ability to adequately defend
itself in the subject litigation. As such, VERSA believed (and still believes) that it should
not need to offer MDB any money, nonetheless the large amount it offered. However,
VERSA wanted to “buy its peace” to avoid costly litigation and negative publicity. MDB
clearly had a different agenda.

Lastly, contrary to MDB’s Opposition, VERSA did meaningfully participate in
mediation. In fact, two business days after mediation, VERSA and RMC LAMAR were
actually able to offer the settlement authority in which MDB demanded from them during
mediation. However, MDB reneged and refused to even discuss settlement. That was
grossly unreasonable.

3. MDB’s Rejection of VERSA's Reasonable Offers of Judgment was
Grossly Unreasonable

MDB again attempts to bring up the strengths and weakness of the underlying
case in support of it's reasoning for rejecting the offers of judgment. However, MDB’s
arguments are completely irrelevant, because all of the arguments are based on a “what
if” case. Itis easy to argue the strengths of any given case in hindsight, when your client
spoliated highly relevant evidence. The Court already ruled that MDB'’s actions prohibited
a jury from being able to evaluate VERSA’s case because it could not test the actual
components on the subject truck and trailer at the time of the subject incident giving MDB
an unfair advantage in the litigation. As such, MDB’s rejection was grossly unreasonable
because it was aware prior to filing suit against VERSA that its actions would have
consequences, including the Court striking it's cross-claim. Consequently, this factor
strongly favors awarding VERSA all of its requested attorney’s fees and costs.

4. VERSA's Attorney’s Fees and Costs Following the Offer of Judgment
are Reasonable and Justified in Amount

VERSA is perplexed that MDB argues that $724.50 in attorney’s fees is
unreasonable. MDB cites to one example as to why the $724.50 in attorneys fees is

unreasonable. The example cited is for the attorney to review a document that was filed

4840-9916-4511.1 4 AA002895
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in this matter. As MDB is aware, this case has not been consolidated with the other
related matters and different documents are filed in different cases. As the attorney on a
case, it is his or her job to look at the documents which are filed. MDB’s argument is
either suggesting that the attorney not read and review documents filed in a case or
suggest that the attorney should do the work but just do it for free. Either way MDB’s
argument is nonsensical. Further, the attorney only billed a .1 for review of the document
which is the lowest billing unit available.

The amount of VERSA's attorney’s fees and costs are reasonable given MDB’s
untenable legal position and destruction of critical evidence. VERSA is entitled to an
award of its attorney’s fees and costs after May 4, 2017 through the present (and costs
from the case inception to the present as the prevailing party). Consequently, Defendant
seeks an award of $724.50 in attorney’s fees and $1,275.74 in costs, totaling $2,000.24.
IL CONCLUSION

For the foregoing reasons, VERSA requests an award of its reasonable attorney’s
fees and costs totaling $2,000.24 ($724.50 in attorney’s fees and $1275.74 in costs)
pursuant to NRCP 37 and NRCP 68. Furthermore, VERSA requests that this Court
award the attorney’s fees and costs incurred in bringing the instant Motion. VERSA wiill

supplement the briefing with an affidavit regarding these additional fees and expenses.

4840-9916-4511.1 5 AA002896
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AFFIRMATION

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document
filed in this court does not contain the social security number of any person.

DATED this 12th of March, 2018.

Respecitfully Submitted,
LEWIS BRISBOIS BISGAARD & SMITH LLP

By /slJosh Cole Aicklen

JOSH COLE AICKLEN

Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 009502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Attorneys for Cross-Defendant VERSA
PRODUCTS COMPANY, INC.

4840-9916-4511.1 6 AA002897




1 CERTIFICATE OF SERVICE
2 I hereby certify that on this 12th of March, 2018, a true and correct copy
3 || of DEFENDANT/CROSS-DEFENDANT VERSA PRODUCTS COMPANY, INC.'S REPLY
4|/TO MDB’S OPPOSITION TO ITS MOTION FOR ATTORNEY’S FEES AND COSTS
5]| PURSUANT TO NRCP 37 AND NRCP 68 was served electronically via the Court’s e-
6 || filing system addressed as follows:
7 || Matthew C. Addison, Esq. Nicholas M. Wieczorek, Esq.
Jessica L. Woelfel, Esq. Jeremy J. Thompson, Esq.
8 || McDONALD CARANO WILSON LLP CLARK HILL PLLC
100 W. Liberty St., 10" Floor 3800 Howard Hughes Pkwy, Ste. 500
9 || Reno, NV 89501 Las Vegas, NV 89169
RMC LAMAR HOLDINGS, INC. Attorneys for MDB TRUCKING, LLC
10 and DANIEL ANTHONY KOSKI
11
12
13
14
15 /s/ Susan Kingsbury
An Employee of
16 LEWIS BRISBOIS BISGAARD & SMITH LLP
17
18
19
20
21
22
23
24
25
26
27
LEwWs 28
BRISBOIS
BISGAARD
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FILED
Electronically
CV16-00976

2018-03-12 11:09:36 AM
Jacqueline Bryant

JOSH COLE AICKLEN Clerk of the Court
Nevada Bar No. 007254 Transaction # 6571908 : yviloria
Josh.aicklen@lewisbrisbois.com
DAVID B. AVAKIAN
Nevada Bar No. 009502
David.avakian@lewisbrisbois.com
PAIGE S. SHREVE
Nevada Bar No. 013773
Paige.shreve@lewisbrisbois.com
LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
702.893.3383
FAX: 702.893.3789
Attorneys Cross-Defendant VERSA
PRODUCTS COMPANY, INC.
DISTRICT COURT
WASHOE COUNTY, NEVADA
GENEVA M. REMMERDE, Case No. CV16-00976
Plaintiff, Dept. 10
VS. THIRD-PARTY DEFENDANT VERSA
PRODUCTS COMPANY, INC.’S REPLY
MDB TRUCKING, LLC, et. al. TO MDB’S OPPOSITION TO ITS
Defendant MOTION FOR ATTORNEY’S FEES AND
etenaants. COSTS PURSUANT TO NRCP 37 AND
AND ALL RELATED CASES. NRCP 68
COMES NOW, Third-Party Defendant VERSA PRODUCTS COMPANY, INC., by
and through it's attorneys of record, Josh Cole Aicklen, Esq., David B. Avakian, Esq. and

Paige S. Shreve, Esq., of LEWIS BRISBOIS BISGAARD & SMITH, LLP, and hereby files
the instant Reply to MDB’s Opposition to its Motion For Attorney’s Fees and Costs
Pursuant to NRCP 37 and NRCP 68.

This Reply is made and based upon the attached Memorandum of Points and
Authorities, the Exhibits, NRCP 37, NRCP 68, NRS 18.010, NRS 18.110, NRS 18.020,
NRS 18.005, the pleadings and papers on file in this matter, and upon such oral

argument as the Court may entertain at the hearing on this Motion.
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MEMORANDUM OF POINTS AND AUTHORITIES

. LEGAL ARGUMENT

A. Awarding VERSA Attorney’'s Fees and Costs Pursuant to NRCP 37 is Not
Unjust

First, MDB’s Opposition ignores the Court’s order in which it defined the term

“willfulness:”

In Childers v. State, 100 Nev. 280, 283, 680 P. 2d 598, 599 (1984),
the Nevada Supreme Court found the term willful, “implies simply a
purpose or willingness to commit the act or make the omission in
question. The word does not require in its meaning any intent to
violate law, or to injure another, or to acquire an advantage.”
Willfulness may be found when a party fails to provide discovery
and such failure is not due to an inability on the offending party’s
part. Havas v. Bank of Nevada, 96 Nev. 567, 570, 613 P.2d 706,
708 (1980). The Nevada Supreme Court has not opined that it is
necessary to establish wrongful intent to establish willfulness.

See, December 8, 2017, Order granting VERSA’s Motion to Strike MDB'’s Cross-Claim at

P. 7:20-27.
As such, and contrary to MDB’s Opposition, the Court did find that MDB willfully
spoliated critical evidence. Further, as addressed by the Court, willfulness does not

require that MDB actually had any intent to harm VERSA,; therefore any such argument is
irrelevant. Additionally, the Court held that MDB’s actions “halted the adversarial
process.” See, December 8, 2017 Order granting VERSA’s Motion to Strike MDB's
Cross-Claim at P. 10:8-9.

Second, MDB fails to provide any statutory authority to support it's argument that
awarding attorney’s fees and costs for its willful spoliation of evidence is unjust. Just
because MDB alone settled the Plaintiffs’ cases (after refusing all of VERSA’s numerous
settlement overtures) does not provide any factual or legal support that granting VERSA
attorney’s fees and costs is unjust. Conversely, it would be unjust for the Court not to
award VERSA attorney’s fees and costs, because MDB knew prior to filing its Third-Party
Complaint that it destroyed crucial evidence VERSA would need in order to defend its

case. In light of the willful destruction of evidence, MDB sued VERSA requiring them to

4840-1154-1855.1 2 AA002900
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spend numerous hours and money in order to defend the case to the best of its ability.

The plain text of NRCP 37 does not require that MDB act with a malicious purpose
in order to award attorney’s fees and costs. It simply requires the Court to award
attorney’s fees and costs in addition to sanctions such as striking a party’s complaint, the
exact sanction in this litigation. See, NRCP 37. As such, the Court should award VERSA
all of its attorney’s fees and costs pursuant to NRCP 37 due to the Court Striking MDB’s
Cross-Claim.

B. VERSA is Also Entitled to an Award of Attorney’s Fees and Costs Pursuant
to NRCP 68

1. MDB Should Pay VERSA’s Attorney’s Fees and Costs Because its
Third-Party Complaint Was Not Brought and/or Maintained in Good
Faith

The intent of VERSA's underlying Motion is not to argue the “what if’ scenario that
could have occurred if MDB had not spoliated critical evidence. Although MDB wishes it
could go back in time and change the spoliation, they cannot. As such, this factor is
simple - MDB knew prior to adding VERSA as a party in the action that it had destroyed
crucial evidence that VERSA needed to prove its defense to the cross-claims (as well as
evidence MDB needed to prove its own claims). Knowing that it had “left all of the ‘cards’
in MDB’s hands and left VERSA with nothing other than a theory it could neither prove
nor disprove,” MDB filed a suit against VERSA. See, December 8, 2017, Order granting
VERSA'’s Motion to Strike MDB’s Cross-Claim at P. 10:9-10. As such, there is ample
evidence that MDB’s Third-Party Complaint was not brought and maintained in good faith.
As such, this factor weighs heavily toward awarding VERSA'’s attorneys” fees and costs
incurred after May 4, 2017, for rejecting VERSA'’s good faith offers of judgment.

2. VERSA's Offers of Judgment Was Reasonable in Both Time and
Amount and Made in Good Faith

VERSA served its offers of judgment on MDB prior to MDB settling the Plaintiff’s
claims and after MDB’s PMK's testified that it had destroyed critical evidence that VERSA
would need to defend MDB’s claims. At the time of the offer of judgment, VERSA was

4840-1154-1855.1 3 AA002901
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aware that MDB and VERSA’s expert found no mechanical or design defect with the
subject valve and that MDB’s actions prohibited VERSA'’s ability to adequately defend
itself in the subject litigation. As such, VERSA believed (and still believes) that it should
not need to offer MDB any money nonetheless the large amount it offered. However,
VERSA wanted to “buy its peace” to avoid costly litigation and negative publicity. MDB
clearly had a different agenda.

Lastly, contrary to MDB’s Opposition, VERSA did meaningfully participate in
mediation. In fact, two business days after mediation, VERSA and RMC LAMAR were
actually able to offer the settlement authority in which MDB demanded from them during
mediation. However, MDB reneged and refused to even discuss settlement. That was
grossly unreasonable.

3. MDB’s Rejection of VERSA's Reasonable Offer of Judgment was
Grossly Unreasonable

MDB again attempts to bring up the strengths and weakness of the underlying
case in support of it's reasoning for rejecting the offer of judgment. However, MDB’s
arguments are completely irrelevant, because all of the arguments are based on a “what
if” case. It is easy to argue the strengths of any given case in hindsight, when your client
spoliated highly relevant evidence. The Court already ruled that MDB’s actions prohibited
a jury from being able to evaluate VERSA’s case because it could not test the actual
components on the subject truck and trailer at the time of the subject incident giving MDB
an unfair advantage in the litigation. As such, MDB'’s rejection was grossly unreasonable
because it was aware prior to filing suit against VERSA that its actions would have
consequences, including the Court striking it's Third-Party Complaint. Consequently, this
factor strongly favors awarding VERSA all of its requested attorney’s fees and costs.

4, VERSA'’s Attorney’s Fees and Costs Following the Offer of Judgment
are Reasonable and Justified in Amount

VERSA is perplexed that MDB argues that $731.00 in attorney’s fees is

unreasonable. MDB cites to one example as to why the $731.00 in attorneys fees is

4840-1154-1855.1 4 AA002902
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unreasonable. The example cited is for the attorney to review a document that was filed
in this matter. As MDB is aware, this case has not been consolidated with the other
related matters and different documents are filed in different cases. As the attorney on a
case, it is his or her job to look at the documents which are filed. MDB’s argument is
either suggesting that the attorney not read and review documents filed in a case or
suggest that the attorney should do the work but just do it for free. Either way MDB'’s
argument is nonsensical. Further, the attorney only billed a .1 for review of the document
which is the lowest billing unit available.

The amount of VERSA's attorney’s fees and costs are reasonable given MDB’s
untenable legal position and destruction of critical evidence. VERSA is entitled to an
award of its attorney’s fees and costs after May 4, 2017 through the present (and costs
from the case inception to the present as the prevailing party). Consequently, Defendant
seeks an award of $731.00 in attorney’s fees and $413.00 in costs, totaling $1,144.00.

Il. CONCLUSION

For the foregoing reasons, VERSA requests an award of its reasonable attorney’s
fees and costs totaling $1,144.00 ($731.00 in attorney’s fees and $413.00 in costs)
pursuant to NRCP 37 and NRCP 68. Furthermore, VERSA requests that this Court
award the attorney’s fees and costs incurred in bringing the instant Motion. VERSA will

supplement the briefing with an affidavit regarding these additional fees and expenses.

4840-1154-1855.1 5 AA002903
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AFFIRMATION

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document
filed in this court does not contain the social security number of any person.

DATED this 12th of March, 2018.

Respectfully Submitted,

LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/Josh Cole Aicklen

JOSH COLE AICKLEN

Nevada Bar No. 007254

DAVID B. AVAKIAN

Nevada Bar No. 009502

PAIGE S. SHREVE

Nevada Bar No. 013773

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Attorneys for Cross-Defendant VERSA
PRODUCTS COMPANY, INC.
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1 CERTIFICATE OF SERVICE
2 | hereby certify that on this 12th of March, 2018, a true and correct copy of THIRD-
3||PARTY DEFENDANT VERSA PRODUCTS COMPANY, INC.'S REPLY TO MDB’'S
4 || OPPOSITION TO ITS MOTION FOR ATTORNEY’S FEES AND COSTS PURSUANT TO
5]|NRCP 37 AND NRCP 68 was served electronically via the Court's e-filing system
6 || addressed as follows:
7 || Matthew C. Addison, Esq. Nicholas M. Wieczorek, Esq.
Jessica L. Woelfel, Esq. Jeremy J. Thompson, Esq.
8 || McDONALD CARANO WILSON LLP CLARK HILL PLLC
100 W. Liberty St., 10" Floor 3800 Howard Hughes Pkwy, Ste. 500
9 || Reno, NV 89501 Las Vegas, NV 89169
RMC LAMAR HOLDINGS, INC. Attorneys for MDB TRUCKING, LLC
10 and DANIEL ANTHONY KOSKI
11
12
13
14
15 /s/ Susan Kingsbury
An Employee of
16 LEWIS BRISBOIS BISGAARD & SMITH LLP
17
18
19
20
21
22
23
24
25
26
27
LEWs 28
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FILED
Electronically
CV16-00976
2018-03-19 01:59:15 PM
Jacqueline Bryant
Clerk of the Court
3785 Transaction # 6583804 : yvilorig
NICHOLAS M. WIECZOREK
Nevada Bar No. 6170
Email: NWieczorek@clarkhill.com
JEREMY J. THOMPSON
Nevada Bar No. 12503
Email: JThompson@eclarkhill.com
COLLEEN E. MCCARTY
Nevada Bar No. 13186
Email: CMcCarty@clarkhill.com
CLARK HILL PLLC
3800 Howard Hughes Parkway, Suite 500
Las Vegas, Nevada 89169
Telephone: (702) 862-8300
Facsimile: (702) 862-8400
Attorneys for Third-Party Plaintiff
MDB Trucking, LLC

SECOND JUDICIAL DISTRICT COURT

WASHOE COUNTY, NEVADA

GENEVA M. REMMERDE Case No.: CV16-00976
Dept. No.: 10
Plaintiff,
V8. REPLY TO OPPOSITION TO
MOTION TO RETAX COSTS
MDB TRUCKING, LLC, et al 0 08
Detendants.
AND ALL RELATED CASES.

Third-Party Plaintiff MDB Trucking, LLC (“MDB”), by and through its counsel of
record Nicholas M. Wieczorek, Esq., Jeremy J. Thompson, Esq. and Colleen E. McCarty, Esq.
of the law firm of Clark Hill PLLC, hereby replies to Third- Party Defendant Versa Products
Company, Inc.’s Opposition to Third-Party Plaintiff MDB trucking LLC’s Motion to Retax and

Settle Costs (“Opposition” and “Motion,” respectively).

Page 1 of 5 AA002906

154




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

This Reply is made and based on the following Memorandum of Points and Authorities,
the pleadings and papers on file in this case, and any oral argument the Court may permit at a

hearing of this matter.

MEMORANDUM OF POINTS AND AUTHORITIES

L.

ARGUMENT

A. Versa’s Costs, By Its Own Admission, Must be Limited To Only Those
Incurred After Its May 4, 2017 Offer of Judgment.

In its Opposition, Versa again completely ignores the argument advanced by MDB and
attempts instead to misdirect the Court by making arguments completely contrary to its own
costs memorandum and sworn testimony. Specifically, Versa clearly and unequivocally stated
that “[t]his Memorandum of Costs and Disbursements is based upon VERSA’s Offer of
Judgment under NRCP 68,” and related documents. See Verified Memorandum of Costs at
1:25-26. And, the previously filed sworn statement of Versa’s lead counsel, Josh Cole Aicklen,
squarely placed all of the costs being sought in the time period after it served MDB with an
Offer of Judgment on May 4, 2017. See Versa’s Motion for Attorneys’ Fees and Costs Pursuant
to NRCP 37 and NRCP 68 at 4:13-14.

MDB does not attempt to argue that the costs statute is only applicable after service of
an offer of judgment, as claimed by Versa. See Opposition at 5:18-20. MDB’s argument is
simply that Versa should not be allowed to ignore its own prior filings, completely contradict
itself now in opposition to MDB’s Motion to Retax Costs, and make yet another new argument,
this time for the application of NRS 18.020. Versa’s Offer of Judgment is the stated basis for its
entitlement to costs, and, as such, MDB’s Motion to Retax Costs should be granted as the

entirety of the requested costs predated the Offer of Judgment.
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I1I.

CONCLUSION

For the reasons set forth above, Cross-Claimant MDB respectfully requests that this
Court retax and settle the costs claimed by Cross-Defendant Versa by denying the improperly

applied for costs in Versa’s Verified Memorandum of Costs in their entirety.

DATED this | ™"\ day of March, 2018.

CLARK HILL PLLC

By: ,/g&%\ £. M ﬂ’ﬁ/

NICHOLAS M. WIECZOREK

Nevada Bar No. 6170

JEREMY J. THOMPSON

Nevada Bar No. 12503

COLLEEN E. MCCARTY

Nevada Bar No. 13186

3800 Howard Hughes Parkway, Suite 500
Las Vegas, Nevada 89169

Attorneys for Defendant/Cross-Claimant
MDB Trucking, LLC
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AFFIRMATION

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document filed in

this court does not contain the social security number of any person.

DATED this H/% day of March, 2018.

CLARK HILL PLLC

By:f/rgj,w/m £

[

NICHOLAS M. WIECZOREK

Nevada Bar No. 6170
JEREMY J. THOMPSON
Nevada Bar No. 12503
COLLEEN E. MCCARTY
Nevada Bar No. 13186

3800 Howard Hughes Parkway, Suite 500

Las Vegas, Nevada 89169

Attorneys for Defendant/Cross-Claimant

MDB Trucking, LLC
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of Clark Hill PLLC, and that on
this | q\:\/\\day of March, 2018, I served a true and correct copy of the foregoing REPLY
TO OPPOSITION TO MOTION TO RETAX COSTS via electronic means, by operation of
the Court’s electronic filing system upon each party in this case who is registered as an
electronic case filing user with the Clerk, or by U.S. Mail, postage prepaid thereon, to:

JOSH COLE AICKLEN, ESQ.
DAVID B. AVAKIAN, ESQ.
PAIGE S. SHREVE, ESQ.
LEWIS BRISBOIS BISGAARD
& SMITH LLP
6385 S. Rainbow Blvd., Suite 600
Las Vegas, Nevada 89118
Attorneys for Defendant
VERSA PRODUCTS COMPANY, INC.

l

An employee of lark Hill PLLC
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NICHOLAS M. WIECZOREK
Nevada Bar No. 6170

Email: NWieczorek@clarkhill.com
JEREMY J. THOMPSON

Nevada Bar No. 12503

Email: JThompson@clarkhill.com
COLLEEN E. MCCARTY
Nevada Bar No. 13186

Email: CMcCarty@clarkhill.com
CLARK HILL PLLC

3800 Howard Hughes Parkway, Suite 500
Las Vegas, Nevada 89169
Telephone: (702) 862-8300
Facsimile: (702) 862-8400
Attorneys for Cross-Claimant
MDB Trucking, LLC

SECOND JUDICIAL DISTRICT COURT

WASHOE COUNTY, NEVADA
JAMES BIBLE Case No.: CV16-01914
Dept. No.: 10
Plaintiff,
VS. REPLY TO OPPOSITION TO
MDB TRUCKING, LLC, et al MOTION TO RETAX COSTS
Defendants.
AND ALL RELATED CASES.

Cross-Claimant MDB Trucking, LLC (“MDB”), by and through its counsel of record
Nicholas M. Wieczorek, Esq., Jeremy J. Thompson, Esq. and Colleen E. McCarty, Esq. of the
law firm of Clark Hill PLLC, hereby replies to Cross-Defendant Versa Products Company,
Inc.’s Opposition to Cross-Claimant MDB trucking LLC’s Motion to Retax Costs

(*Opposition” and “Motion,” respectively).

Page | of 7 AA002911

——




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

This Reply is made and based on the following Memorandum of Points and Authorities,
the pleadings and papers on file in this case, and any oral argument the Court may permit at a

hearing of this matter.

MEMORANDUM OF POINTS AND AUTHORITIES

L

ARGUMENT

A. Versa’s Untimely Attempt to Cure Its Documentary Deficiencies Must Fail.

In its Opposition, Versa completely ignores MDB’s legal assertion that an award of
costs is improper when requested without appropriate or sufficient documentation. Bobby
Berosini, Ltd v. PETA, 114 Nev. 1348, 1352, 971 P.2d 383, 385-86 (1998). Citing no contrary
case law, Versa opted instead to simply argue that its printout titled “Disbursement Diary,”
which was utterly lacking in any necessary detail, and the inclusion of some “additional
‘justifying documentation,” rendered MDB’s argument moot. See Opposition at 5:8-10.

As the Court 1s well aware, however, the Nevada Supreme Court has long held that it is
an abuse of discretion to award costs based on a Memorandum that fails to contain “specific
itemization” or “justifying documentation.” Bobby Berosini, Ltd., 114 Nev. at 1352, 971 P.2d
at 385-86. And, more recently, the Court clarified that, “justifying documentation’ must mean
something more than a memorandum of costs. In order to retax and settle costs upon motion of
the parties pursuant to NRS 18.110, a district court must have before it evidence that the costs
were reasonable, necessary, and actually incurred.” Cadle Co. v. Woods & Erickson, LLP, 131
Nev. Adv. Op. 15, 345 P.3d 1049, 1054 (2015). The Court further held that any cost not
substantiated by justifying documentation should be stricken. Id. at 1055 (reversing certain

awards of costs and modifying others due to lack of documentary support).
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In its Opposition, Versa claims that the requirements stated above “would conflict with
18.110.” See Opposition at 5:15-16. On the contrary, the requirements stated above are exactly
those the Nevada Supreme Court imposes when interpreting NRS 18.110. And, Versa’s
eleventh-hour attempt to supply the necessary detail and supporting documents to justify its
claimed costs, if accepted by the Court, would render the Bobby Berosini, Ltd. and Cadle Co.
cases meaningless. Accordingly, MDB’s Motion to Retax Costs in the initial amount of
$198.00 should be granted.

B. Versa’s Costs Incurred in Defense of the Underlying Plaintiffs’ Claims May Not
Be Taxed to MDB.

In its Opposition, without citing to any legal authority, Versa makes the blanket
assertion that “any depositions, medical records, etc. that involve the Plaintiffs directly relate to
MDB’s cross-claim.” See Opposition at 5:27-28 and 6:1-2. Versa conveniently neglects to
remind the court that is was also a defendant in the underlying personal injury actions and
necessarily incurred these costs in its own defense. And, it is well-settled Nevada law that costs
cannot be awarded to a party unless that party is the “prevailing party” in an action. NRS
18.020 (costs may be awarded to the “prevailing party”); Nevada N. R. R. v. Ninth Judicial Dist.
Court, 51 Nev. 201, 204-05, 273 P. 177, 178 (1928) (in determining which party is the
“prevailing party,” courts must primarily consider “the end attained”).

As this Court is aware, MDB settled all of the Plaintiffs’ causes of action without any
contribution from Versa. And, costs to authorize, expedite and ship the medical records,
medical bills and tax information of plaintiff James Bible were in no way relevant to the strict
products liability theory at issue in MDB’s cross-claim against Versa, i.e. the inadvertent
activation of the Versa valve when exposed to external electromagnetic fields. Such records

related only to Mr. Bible’s personal injury claims and would in no way impact whether the
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Versa valve was defective and would subject Versa to MDB’s cross-claim for Contribution.
Further, the costs for services to authorize, rush and ship records are not taxable costs pursuant
to NRS 18.005.

Accordingly, MDB’s Motion to Retax Costs should be granted as to the additional
amount of $1,053.87, where such costs were not taxable and were wholly unrelated to MDB’s
cross-claim for Contribution, the only claim upon which Versa prevailed.’

C. Versa’s Costs, By Its Own Admission, Must be Limited To Only Those
Incurred After Its May 4, 2017 Offer of Judgment.

In its Opposition, Versa again completely ignores the argument advanced by MDB and
attempts instead to misdirect the Court by making arguments completely contrary to its own
costs memorandum and sworn testimony. Specifically, Versa clearly and unequivocally stated
that “[t]his Memorandum of Costs and Disbursements is based upon VERSA’s Offer of
Judgment under NRCP 68,” and related documents. See Verified Memorandum of Costs at
1:25-26. And, the previously filed sworn statement of Versa’s lead counsel, Josh Cole Aicklen,
squarely placed all of the costs being sought in the time period after it served MDB with an
Offer of Judgment on May 4, 2017. See Versa’s Motion for Attorneys’ Fees and Costs Pursuant
to NRCP 37 and NRCP 68 at 4:13-14.

MDB does not attempt to argue that the costs statute is only applicable after service of
an offer of judgment, as claimed by Versa. See Opposition at 7:17-18. MDB’s argument is
simply that Versa should not be allowed to ignore its own prior filings, completely contradict

itself now in opposition to MDB Motion to Retax Costs, and make yet another new argument,

T It is even doubtful Versa is the “prevailing party” on MDB’s claim. MDB’s cross-claim was stricken as an
evidentiary sanction, even though this court found MDB’s claims to be persuasive. Versa hardly prevailed on the
merits.
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this time for the application of NRS 18.020. Versa’s Offer of Judgment is the stated basis for its
entitlement to costs, and, as such, MDB’s Motion to Retax Costs should be granted in the
additional amount of $21.87, which costs predated the Offer of Judgment.

II1.

CONCLUSION

For the reasons set forth above, Cross-Claimant MDB respectfully requests that this
Court retax and settle the costs claimed by Cross-Defendant Versa by denying all unsupported
and improperly applied for costs in Versa’s Verified Memorandum of Costs in the amount of

$1,275.74.

DATED this_ [ day of March, 2018.

CLARK HILL PLLC

By: ;:

NICHOLAS M. WIECZOREK

Nevada Bar No. 6170

JEREMY J. THOMPSON

Nevada Bar No. 12503

COLLEEN E. MCCARTY

Nevada Bar No. 13186

3800 Howard Hughes Parkway, Suite 500
Las Vegas, Nevada 89169

Attorneys for Defendant/Cross-Claimant
MDB Trucking, LLC
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AFFIRMATION

Pursuant to NRS 239B.030, the undersigned hereby affirms that this document filed in

this court does not contain the social security number of any person.

DATED this [ +# day of March, 2018

CLARK HILL PLLC

By: /)fgﬂﬂ,m§ Mj‘[

NICHOLAS M. WIECZOREK

Nevada Bar No. 6170
JEREMY J. THOMPSON
Nevada Bar No. 12503
COLLEEN E. MCCARTY
Nevada Bar No. 13186

3800 Howard Hughes Parkway, Suite 500

Las Vegas, Nevada 89169

Attorneys for Defendant/Cross-Claimant

MDB Trucking, LLC
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of Clark Hill PLL.C, and that on
this i 5(% day of March, 2018, I served a true and correct copy of the foregoing REPLY
TO OPPOSITION TO MOTION TO RETAX COSTS via electronic means, by operation of
the Court’s electronic filing system upon each party in this case who is registered as an
electronic case filing user with the Clerk, or by U.S. Mail, postage prepaid thereon, to:

JOSH COLE AICKLEN, ESQ.
DAVID B. AVAKIAN, ESQ.
PAIGE S. SHREVE, ESQ.
LEWIS BRISBOIS BISGAARD
& SMITH LLP
6385 S. Rainbow Blvd., Suite 600
Las Vegas, Nevada 89118
Attorneys for Defendant
VERSA PRODUCTS COMPANY, INC.

—_——

An employee of Clark Hill PLLC
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-00o0-
RENO, NEVADA, FRIDAY, APRIL 6, 2018, 10:07 A M
o0o-

THE COURT: Good morning, everyone. DPlease be seated.

MR. AICKLEN: Good morning, Your Honor.

THE COURT: This is CV15-02349. I'm just going to
refer to them all as MDB versus Versa Valve. Even though
that's not the exact way that the parties are situated, that
is those are the parties that we're here about.

The original case is Fitzsimmons versus MDB Trucking.
So we' re here on CV15-02349. Additionally, we are here on
Remmerde versus MDB Trucking, CV16-00976. And we are here on
Bible versus MDB Trucking, CV16-01914. Ms. McCarty is here on
behalf of MDB Trucking.

Good morning to you, Ms. McCarty.

MS. McCARTY: Good morning, Your Honor.

THE COURT: And Mr. Aicklen is here on behalf of Versa
Valve.

Good morning again to you, Mr. Aicklen

MR. AICKLEN: Good morning, sir.

THE COURT: I surprised Mr. RAicklen by bumping into
him at the local Starbucks this morning, so I said good morning
to him already. I think I caught him off guard because I don't

wear the robe out in public, so --
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MR. AICKLEN: You know, it's like seeing your teacher

at the grocery store. You don't expect to see them there.

THE COURT: It took him a split second when I said
good morning, that he went like, "Who the heck are you?"

MR. AICKLEN: Oh, it's the guy I came to see today.

THE COURT: It's that guy. So anyway, I did see
Mr. Aicklen this morning before today before we came in here
today.

We are here on separate motions in each case. They' re
basically identical motions, if not very similar. They are
both Motions For Attorney' s Fees and Costs, and Motions to
Retax Costs.

The Court has, in CV15-02349, received and reviewed
the January 5, 2018, file-stamped Defendant/Cross-Defendant
Versa Products Company, Incorporated s Motion For Attorney' s
Fees and Costs Pursuant to NRCP 37 and NRCP 68, with the
associated exhibits attached thereto. There was an errata to
that document filed on January 10th of 2018. The Court has
received and reviewed that, as well.

Additionally, the Court has received and reviewed the
January 25, 2018, file-stamped Cross-Claimant MDB Trucking,
LLC' s opposition to cross-defendant Versa Products Company,
Incorporated s Motion For Attorney' s Fees and Costs Pursuant to

NRCP 37 and NRCP 68.
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And the Court has received and reviewed the

February 5, 2018, file-stamped Defendant/Cross-Defendant Versa
Products Company, Incorporated' s Reply to MDB's Opposition to
Its Motion For Attorney' s Fees and Costs Pursuant to NRCP 37
and NRCP 68. That matter was submitted for the Court's
consideration on February 5th of 2018.

In the same case the Court has received and reviewed
the January 5, 2018, file-stamped Defendant/Cross-Defendant
Versa Products Company, Incorporated's Verified Memorandums of
Costs, and the associated exhibits attached thereto.

The Court has received and reviewed the January 16,
2018, file-stamped Cross-Claimant MDB Trucking, LLC's Motion to
Retax and Settle Cross-Defendant Versa Products Company,
Incorporated' s Verified Memorandum of Costs

The Court has also received and reviewed the
February 2, 2018, file-stamped Defendant/Cross-Defendant Versa
Products Company, Incorporated's Opposition to Cross-Claimant
MDB Trucking, LLC's Motion to Retax Costs, with all of the
exhibits.

The Court has also received and reviewed the
February 12, 2018, file-stamped Cross-Claimant MDB Trucking,
LLC's Reply in Support of Motion to Retax and Settle
Cross-Defendant Versa Products Company, Incorporated' s Verified

Memorandum of Costs.
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That issue was submitted for the Court's consideration

on February 12th of 2018.

In the nonconsolidated cases, the Remmerde and the
Bible cases starting with the Remmerde case, the Motion For
Attorney' s Fees and Costs is file-stamped February 9th of 2018.
The Opposition to the Motion For Attorney's Fees and Costs is
file-stamped March 1st of 2018. The reply is file-stamped
March 12th of 2018, and it was submitted contemporaneously for
the Court's consideration.

Regarding the Motion For Costs and to Retax Costs in
the Remmerde case, the Verified Memorandum of Costs is
file-stamped February 9th of 2018. The Request to Retax is
file-stamped February 20th of 2018. The Opposition to the
Request For Retax is file-stamped March 8th of 2018, and the
Reply to the Motion to Retax Costs is file-stamped March 19th
of 2018, and was contemporaneously submitted to the Court for
consideration

I'm running out of breath, but here we go.

Regarding the Bible case, I believe that the filing in
the Bible case mirrors the filing in the Remmerde case, the
dates of the filings; is that correct?

MR, AICKLEN: Yes, sir, it is.

THE COURT: And, Ms. McCarty, is that correct from

your perspective, as well?
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MS. McCARTY: I believe it 1is.

THE COURT: Okay. Then I am not going to waste any
more breath going through everything that has been filed. The
parties and the Court are very familiar with the facts and the
circumstances relative to the case.

Given the significant amount of attorney's fees and
costs, and the issues that can be argued about expert fees and
whether or not somebody should have been or can be determined
to be an expert, and how much that expert should be provided
for, assuming the costs are granted, caused the Court to set
these three cases for oral argument.

What we will do is Mr. Aicklen, I think that you
are the primary moving party, so you can just make an omnibus
argument regarding the motions themselves.

Ms. McCarty, you' re the opposing party, because you
filed the oppositions to the motions and you' re requesting the
re-taxing of those costs, so then I'll give you the opportunity
to respond to all of Mr. Aicklen's argument. And then
Mr. Aicklen will get the opportunity to make the final
argument. And I will probably take the issue under advisement
at that point and issue a written order in each case.

But I'll give you the opportunity just to kind of make
an overall argument. I think that would be more efficient than

starting with the Fitzsimmons case and then we'll go to the
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1 Remmerde case, and then we'll go to the Bible case.

2 One thing that jumped out at me, Mr. Aicklen, as I was
3 reviewing the motion practice, 1t I don't want to say it

4 made me scratch my head, but I just wasn't quite sure what

5 what to make of it. So I'll give you just something that you

6 might want to talk about during your argument regarding your

7 request for attorney' s fees and costs. And I will only refer

8 to the Fitzsimmons motion practice as I go through this, unless
9 there is some specific reason that you think I need to look at
10 one of the other motions.

11 MR. AICKLEN: I think the issues are similar. I think
12 you can pretty much take them all together

13 THE COURT: I think so. But I'm just looking

14 specifically at the Fitzsimmons motion. What I'm talking about
15 is on page 7 of your Motion For Attorney' s Fees and Costs.

16 In a general sense you indicate in the Procedural
17 History portion of the motion, beginning at page 6 and then
18 continuing into page 7, that Versa, your client, offered to pay
19 a thousand dollars per plaintiff as your amount of contribution
20 for the injuries that were suffered by the plaintiffs. So

21 $7,000 in total. And that that offer of judgment was made on
22 May 4th of 2017.
23 Then you say: "On May 5th the parties attended a
24 mediation in an attempt to resolve the matter." Going on to
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page 7, you say, beginning at line 1, quote:

"Unfortunately, MDB and Versa were unable to resolve
the cases. 1In an attempt to resolve the matters, two business
days later Versa offered the amount MDB requested at mediation,
but MDB refused to even discuss settlement. On May 15th of
2017 Versa filed its motion to strike MDB's cross-claim
pursuant to NRCP 37. And then on May 22, 2017, Versa"

"Versa's seven offers of judgment to MDB lapsed," close quote.

So was it a separate offer, written offer of judgment?
Was it just a conversation that you were having? And by "it,"
I mean, it sounds like you make the offer for $7,000. They re
not interested. Mediation occurs. And as I read that, it
leads me to the conclusion that MDB suggested some amount that
Versa should proffer as contribution to resolve the cases. And
the way that paragraph is written, it sounds like after that
you come in and say, "We'll give you that." 2And they say "No"
to that, as well.

MR. AICKLEN: Yes, sir. That is correct.

THE COURT: What was that amount?

MR. AICKLEN: So the amount actually changed. At
mediation and I was going to raise this issue, too. I'm
glad you brought it up. I was going to raise it, as well.
Because in the opposition to my motion, it appears as though

the only money that was ever offered was the 7,000. That is
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not correct. Those were offered in individual offers of

judgment for strategic reasons.

But there was an omnibus mediation, meaning all of the
cases, with Bob Enzenberger. And at that mediation between
the what I'1l call the product-liability defendants, which
at the time was my client, Versa Valve Company and also Ramco,
the trucking or you recall, they made the trailers?

THE COURT: Right.

MR. ATICKLEN: there was a demand from MDB of
$175, 000, which was approximately 10 percent of the settlement
monies that were paid in the omnibus plaintiffs mediation.

THE COURT: All of the plaintiffs.

MR. AICKLEN: Right, exactly. And so I offered
$100, 000. Ramco offered $50,000. And they said, "No. 175- or
nothing. " 2And so it broke down.

THE COURT: But that offer was not in the form of a
written offer of judgment similar to that which you made for
the thousand dollars for each of the plaintiffs in the
preceding or prior to the mediation?

MR. AICKLEN: That is correct.

THE COURT: Okay.

MR. AICKLEN: It was made during the course of
mediation. And normally it wouldn't even be discussed because

obviously you don't talk about settlement when you are talking
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about liability. But you do talk about settlement when you

talk about whether it's unreasonable to -- to accept or reject
offers of judgment.

So then two days later, two business days I believe
that mediation was held on a Friday. On a Monday my partner
I told my partner, "You know what?" I won't say where I got
the extra money, because, you know, it doesn't really matter.
I'm not waiving the privilege "Call up Mr. Wieczorek and
tell him that we'll do the 175-," which he did. 2And then there
was never a response. And thereafter, when the 00J's lapsed, I
said, "All right. Get the motion on file, and let's go." And
the "motion" being the motion to strike.

THE COURT: By "O0O0J's" you mean "offers of judgment"?

MR. AICKLEN: Yes, sir.

THE COURT: Sometimes when we use acronyms, we throw
them out quickly, and it's not clear what they are. So I
always like to just make sure what we're talking about.

MR. AICKLEN: Does that answer your inquiry, sir?

THE COURT: Well, it does. I'll walt to hear from
Ms. McCarty about what happened with that, as well.

It's not an official offer of judgment in a written
format, like we have for the $1,000 per plaintiff. It is
somewhat of a head scratcher if if you wanted 175 and

two days later you offered 175- and didn't get it, and then the
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case continues on. But I guess we'll consider that at some

point in the future.

What argument would you like to make about both the
motion for attorneys' fees and costs and the motion to retax
the costs?

MR. AICKLEN: Well, the first thing I would like to
do, Your Honor, is make sure that we are all using the same
standards. Because if you look at the my motion and the
opposition to it, there are different standards being
proffered. And I as the moving party contend that the standard
here for you to award me my fees and costs is, it would be
it's within your sound discretion, and, therefore, to overturn
it would be an abuse of discretion by the found, you know,
by the Supreme Court filed by the trial court. So we're
talking about an abuse of discretion standard.

And the second thing is that, the opposition states
talks about intentional and the desire to harm and all those
things. Those things don't matter. And what matters is, is it
a willful discovery abuse? And granted, it is sub silentio
within your order, but you found a willful discovery abuse.

You talked about in the order that "willful" doesn't
mean the intent to harm, "willful" means the intent to act
And, in fact, you cited to Childers v. State, 100 Nev. 280:

"The Nevada Supreme Court found the term willful "implies
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simply a purpose or willingness to commit the act, or to make

the omission in question."

And then you continue later, citing Havas, that
thereafter, the Nevada Supreme Court has not opined that it is
necessary to establish wrongful intent to establish
willfulness.

So I just want to make it clear that we are not
talking about the standard which plaintiff is arguing in her
opposition of an intent to harm. That is not what the standard
is. It's the willfulness to act. 2And there's no question we
have willful action here, because we heard the witnesses on the
stand say, "VYeah, I threw away the evidence." So the I
don' t nobody contended that they threw away the evidence in
order to harm my client, but that's not what we have to prove
here. What we have to prove is a willful violation, and that's
what you found when you granted the motion.

Now, if you look at I think the most instructive
case, and the closest to what we have here, I think is Johnny
Ribeiro. Now, granted, in Johnny Ribeiro they found an intent
to harm, but they didn't say that it was necessary. It was
just a willful violation during discovery.

And in Johnny Ribeiro they look at the issue of 37,
NRCP 37(b)(2)(D) and the award of attorney's fees. And it is

almost a given in the Johnny Ribeiro case that attorney' s fees
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are going to be awarded

THE COURT: I have never read that case in that way
But "it's almost a given." I don't know what "almost a given"
ig. I don't know

MR. AICKLEN: I am going to cite it to you

THE COURT: what percentage

MR. AICKLEN: The Court is talking about, we it
says at page 9, which is or strike that. That's headnote 9.
So 106 Nev. 93. It says: "Having stated the pertinent abuse
of discretion standard of review, we must now apply it."

And this is why I say it's almost a given. The
Court's money sanction was patently proper.

"Based on the rules just stated we further hold that
the district court did not abuse its discretion in imposing the
more severe sanctions of dismissal and entry of default."”

That was the entirety of the analysis. And the reason
it was so clear to the Court in Johnny Ribeiro is, because if
you look at the language of the statute it says NRCP
37(B)(2) (D) provides that: Where a court strikes a party's
pleading, in lieu of any of the foregoing orders or in addition
thereto, the court shall require the party to pay the
reasonable expenses, including attorney's fees, unless the
court finds that the failure was substantially justified or

that the circumstances make an award of expenses unjust.
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THE COURT: Right. And so it's almost like you' re

trying to parse that last section out, "or if the Court would
find it to be unjust.™

As you know, MDB is arguing: Listen to
paraphrase you' ve already thrown our entire case out. We
get nothing. We ate the entire sandwich, so to speak

I don't even know if that's a saying. I just made
that up, but anyway

We ate the whole thing. We took the whole
responsibility. We settled it. We thought that we were going
to go to trial and at least they, I think, had a very
good-faith belief that they were going to prevail at trial
and we didn't for the reasons that we all know about. That's
enough. That 1s a sanction, a great-enough sanction

And also, theoretically, if the case were to have gone
to trial and MDB would have prevailed theoretically, would
have prevailed none of us would guess that the amount that
Versa would be paying would be less than or equal to $7,000.
It's either it would be zero, and then your offers of
judgment you do, making the same argument, but it would be a
much greater amount of attorney' s fees because you would have
gone all the way through trial. But the argument would be the
same: We offered 7,000, they didn't meet or exceed it, and,

therefore, we are entitled to our attorney's fees.
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Or alternatively, if if MDB would have prevailed, I

think it is very reasonable to assume it would have been in
some amount greater than $7,000, just based on the facts of the
case. It would have either been zero or it would have been a
pretty good chunk

Because if memory serves me correctly from Ms. McCarty
and Mr. Wieczorek's pleading, the amount of $7,000 is like
. 05 percent of what the settlement was. So I seriously doubt,
knowing juries as I do, that they would have come back with
point that Versa is responsible for .05 percent of the
damages. It would have been something had they prevailed. And
so you wouldn' t be making this argument at all, because you
would not have met or exceeded your offer. They would have
exceeded the $7, 000.

So they re basically saying: Look, you won. You
know, why shouldn't I exercise some discretion which I'm
totally allowed to do pursuant to that last portion of the
of Nevada Rule of Civil Procedure 37 that you' ve cited? Why
should I just disregard that part?

MR. ATCKLEN: Well, I don't think you would be
disregarding it. I think what you would be doing is looking at
the facts and saying: Was their rejection of those $1,000
offers which you' re right, they were not, you know, the

$175, 000 that had been made at the mediation, or 150 at
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mediation, 175- later on, jointly by the defendants. They were

not that amount.

But what they were, were a very clear line that, if
you do not recover, if you don't take this thousand dollars and
you do not recover, then I am going to go back after my
attorney's fees and costs. My client is going to go back after
my attorney's fees and costs.

And the question becomes: Was it unreasonable for
them at that time to reject that, to not accept it? And the
answer is, yes, I believe. And the reason that your award of
attorney' s fees and costs would not be unjust is because they
knew at that time even before I filed that motion - they
knew at that time that they had thrown away that evidence.

They threw away the evidence that was needed - was the crucial
part of the product liability claim

So I would make it akin to this: If I get an offer of
judgment from a plaintiff, and I'm thinking, "Oh, no, I'm not
going to take that offer of judgment because, you know, I can
get a defense of them at trial." But if my client or I, or a
combination of the two, have thrown away my crucial evidence,
then I need to look at that offer of judgment and say, "Okay.
It's not much money, but I know I can't prove my case; and,
therefore, I know that the" - "if they do prevail they are

going to come back after me for my attorney' s fees and costs."
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So the crucial, key element here, why it is not unjust

and why it is within your discretion, is that they knew that
they had thrown away that evidence when I sent those offers
over.

THE COURT: That's true. But if I remember the
chronology of the case correctly, you make the offer of
judgment for $1,000 per plaintiff, either the next day or a day
or two thereafter is the mediation, then you, as you said,
subsequently there's at least some proffer of the full
amount that they' re requesting.

But you file you filed the motion for the
case-concluding sanctions after the mediation. Then it was
fully briefed. Mr. Wieczorek and Ms. McCarty zealously
advocated for their clients and fought a solid, good fight
about whether or not case-concluding sanctions were
appropriate.

I don't see that their rejection at the time was
unreasonable simply because you had filed the motion that 1t
took an extended period of time to resolve. The motion had to
be completely briefed, then it had to be submitted, then the
Court had to set oral argument, and then I had to write the
order regarding the motion itself.

So I'm not so sure that just because you make the

offer of judgment in the amount of $1,000 per plaintiff, they
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don' t accept it, and eventually it lapsed, and then immediately

thereafter -- or after the mediation, you file -- you file a
motion that hasn't even been responded to, that I should just
assume, as you' re suggesting, that they should have known that
this was going to happen because they threw away the evidence.

It appears clear to me they thought and, again,
zealously argued that the Court should not even grant the
motion for case-concluding sanctions.

MR. AICKLEN: But is that

THE COURT: Whether they were surprised or not that I
did, but

MR. ATCKLEN: But is that a reasonable it's got to
be unreasonable; right? Is that a reasonable position to take
when you know that the crucial evidence in the case has been
thrown away? And I think

THE COURT: I think one of the things possibly that
you' re missing, Mr. Aicklen, in your analysis is, I don't know
whether or not Mr. Wieczorek knew that one of the witnesses
from MDB or one of the employees from MDB was going to testify
that what you alleged occurred, actually had happened in the
past. That was something that, based on the order that I
wrote, I strongly considered. I forget what the person's name
was. But there was this question of fraying, and the witness

actually said, "Yeah, that has happened," or he had seen that.
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MR. AICKLEN: Yes.

THE COURT: I don't know if Mr. Wieczorek was
anticipating that testimony. You can certainly argue that he
should have, or he should have talked to his witness ahead of
time. But I'm still not to the point where it's unreasonable,
simply because they had thrown the they knew the evidence
was gone. There's no question about that. I'm not disagreeing
with you at all. Mr. Wieczorek, Ms. McCarty, and MDB knew that
their employees had disposed of the cabling

MR. AICKLEN: Sockets and the plugs.

THE COURT: Right. But I don't know that just because
they knew that, that it had been thrown away, they should just
gsay, "Well, we should take whatever Versa throws at us."

That' s basically what you' re suggesting. Because they knew it
was gone, we should take the thousand dollars. Or
alternatively, maybe you should have just offered, to use your
analysis: Why don't you just dismiss us and we'll waive our
attorney's fees and costs?

Because the

MR. AICKLEN: Which

THE COURT: thousand dollars for the plaintiff is
basically the same thing: Why don't you just go away? I mean,
you' re it's no disrespect to you, Mr. Aicklen. It's

below nuisance value based on the nature of the case, based on
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the totality of the case. A thousand dollars per person, at

best, could be considered nuisance value, or I think as you put
it, purchasing your peace.

MR. AICKLEN: Right. And it was strategic, because
I believe there's actually -- I can't remember the name, but I
think an offer of judgment that offers for waiver of fees and
costs is found to be invalid. I think that's the case. So
you' re right. It was it was a minimal amount.

THE COURT: A thousand dollars could have been $1 per
plaintiff, some ultimately nominal amount.

MR. AICKLEN: Well, it wasn't a dollar. I mean, it
was a thousand times a dollar, but

THE COURT: I would suggest to you, Mr. Aicklen, that
the thousand dollars or a dollar is about the same thing in
this case. If it was if the facts were significantly
different, I can appreciate the argument, a thousand dollars is
different than a dollar. 1If the total amount of damages 1is,
you know, $10,000, the old statutory cap

MR. AICKLEN: Then then let's not analyze it under
NRCP 68, then. Let's analyze it under NRCP 37. And I again go
back to, they knew that the evidence had been destroyed.
Because my client was forced to incur $250,000 over the course
of the year in experts or $270,000 in attorney's fees and

expert's fees. And the only Complaint that I really see about

Litigation Services | 800-330-1112
www. litigationservices. com

AA002939




TRANSCRIPT OF PROCEEDINGS 04/06/2018

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Page 22
the amount of the award or the fees that they allege is that,

well, they billed about 60 percent of it.

But you must admit, I was on the offensive during that
time. I and I believe that the fees and costs that were
billed during that time were reasonable. We had a lot of
people working on it. It was a lot of cases, and there were a
lot of moving parts to it.

But I did go on the offensive once I saw that there
was a good chance that I could get their case dismissed. So at
the time that I filed that motion, they knew right? they
knew or strike that even before that.

At the time I filed those offers of judgment and
throughout the course of the rest of litigating of that, they
knew that they had thrown away that evidence. And yet my
client had to incur well over a quarter of a million dollars to
defend the case.

So why would it be unjust? Why would it be unjust to
make them pay that, when they knew that they were making my
client incur fees on a case that ultimately they couldn' t prove
because they had thrown away the crucial evidence?

Move away from a thousand dollars on NRCP 68. Let's
look at NRCP 37 and the dismissal, "They shall pay attorney's
fees and costs unless it is unjust."

Where is 1t more just that that cost, that $280, 000,
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1  be placed? I was my client was sued by them We did not

2 sue them. We counterclaimed after they sued us. But they

3 initiated this, and they pressed it, and they forced my client
4 to incur $280,000, knowing that they had thrown away the

5 evidence. So where does justice lie in that balance? I did

6 not sue them

7 Now, when I knew that I could win their case, I went

8 on the offensive. And that's why I billed, according to then,

9 more than they did. But ultimately, the outcome of it under
10  Brunzell, I think is going to be justified.
11 So if we look at - if we balance the equities of the
12  parties and say: Who is it unjust to bear the costs? It's not
13 unjust to MDB. They did it to themselves. 1It's unjust to bill
14 my client $280,000 for a case that ultimately got dismissed
15  because of what the plaintiff did. So that's why I say,
16 "unless it is unjust."
17 And you asked me about an award of expenses and fees
18 being unjust. Balance the equities in that equation. Who

19  started the case? Who kept it going, even though they knew
20 ultimately they had thrown away the evidence? And between

21 those two parties, I did not sue them. They sued me.

22 THE COURT: Would you agree with me, Mr. Aicklen, that
23  pursuant to the Nevada Rules of Civil Procedure and the Supreme
24  Court analysis regarding attorney's fees and costs, it's never
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an all or nothing? It's not that I have to give you everything

or zero. I also have the discretion to order something in the
middle.

I might acknowledge or I have the authority to
acknowledge you have incurred just to round it off the
total number of approximately $300,000 in attorney's fees and
costs. They have all been occurred or incurred. But then
when I use that "reasonable" analysis, I can also say
However, based on the equities, you should get 150 or you can
get 50-, or I can give 295-.

It's up to me decide, really, not only what has been
demonstrated that is, what has actually been incurred but
also, then, also look at the equities of an offset a little
bit. Or as some attorneys like to say, "What's my haircut
going to be."

MR. AICKLEN: What's my haircut? Mr. Greed, 1is he
going to show? Yes, sir, absolutely correct. It is within
your sound discretion.

I have pending within the Supreme Court the exact same
thing. I got a defense verdict, had made an offer of judgment,
it was rejected, I received an award of attorney's fees, and I
got a haircut on it. And I've actually got a couple of those
pending.

So, yes, sir, it is within your sound discretion. And
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1 I have seen in the past and it's completely up to you
2  judges that have awarded fees from the time that it that it
3 should have become apparent that they were going to have that
4 Complaint stricken. And so they calculated a date, perhaps, at
5 the end of or at the filing of a motion or by the time an
6 opposition was filed and say: Okay. Once you knew that that
7 was going to be the result, you re going to pay for it because
8 you made them keep going.
9 THE COURT: Right. Generally those cases actually go
10 through trial. And so you should have known you were either
11  not going to prevail based on a motion for summary judgment,
12 the analysis the Court went through, the motion for summary
13 judgment is denied, but at the same time you should have been
14 aware that
15 MR. AICKLEN: You weren't going to prevail at trial
16 THE COURT: -- you' ve got a dog. And so from that
17 point forward you' re not going to win.
18 MR. AICKLEN: Yes, sir. And that's actually the case
19 that I was just talking about, was the judge awarded I and my
20 partner, who tried the case, all of the trial costs on an offer
21 of judgment.
22 THE COURT: But not from the offer of judgment, just
23 from when the motion - when it became clear that the opposing
24  party could not prevail at trial?
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MR. AICKLEN: Yes, sir. Yes, sir. That was

essentially the preparation and trial of the case. It was
$158, 000.

THE COURT: Okay.

MR. ATICKLEN: On the motion to retax, are there any
did you have any questions on those? I thought the opposition
was pretty straightforward

THE COURT: I think it is pretty straightforward. I
am not quite sure, as I sit here, about the analysis that you
don't have to provide all of the information, including all of
the documents and the explanation for those documents when the
memorandum of costs ig filed, and somehow suggesting
inferentially that once the non-prevailing party raises the
issue in a motion to retax costs, then you give all of the
explaining documentation.

I think it's the Cadle, C-a-d-1-e, Company case, that
may stand for the proposition you' ve got to provide that with
the motion for costs.

MR. AICKLEN: We did attach the attorney's
disbursement diary, and that's what I generally do, with the
affidavit. 18.10 says . 110 says you have to give the
affidavit. We always attach the attorney' s disbursement diary.
If there is a controversy, a motion to retax, then we'll dig up

all the receipts and attach them on a reply, which is what
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1 we -- Or on an opposition, which is what we did, and they were
2 attached and authenticated.

3 THE COURT: And while that may be your common

4 practice, I'm not sure after the Cadle Company case that that

5 1s the status of the law. That might be what you used to do.

6 But my recollection of that case and I don't have it right

7 in front of me. I haven't read it recently such that I can

8 just quote from it. But it certainly is my recollection that

9 something more needs to be done initially. You can't make the
10 general allegation in your Memorandum of Costs, and then follow
11 it up if the non-prevailing party has a complaint. It's,

12  you've got to give it all to us first.

13 MR. AICKLEN: We did. We did attach from our

14 accounting, from our firm' s accounting -
15 THE COURT: Right. I got it.

16 MR. AICKLEN: -- we attached the disbursement diary,
17 which i1s, what is the expense, the date it's incurred, what the
18 amount incurred, and so forth. So there was documentation

19 attached, Your Honor. But I've never had a judge say to me,

20 "Hey, you have to attach all the bills and all the

21 underlying" you know, a copy of the bill from the court

22 reporter, and so forth. That's not my understanding of the

23 law.

24 THE COURT: Well, the Cadle Company case is 131, I
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think

MR. AICKLEN: It says you just can't rely on nothing,
you have to have some documentary evidence, I believe.

THE COURT: Right. And you can't just come in and
say: I did it, and here's a general ledger that we have, you
know. Legal research, $10,000. Court reporter fees, $8,000.
It's got to be more detailed.

MR. AICKLEN: Right. Mine breaks it down, though.
Ours breaks it down.

THE COURT: No. 1I've got it.

MR. AICKLEN: If you look at the disbursement diary,
it does say the date, the vendor, the amount, and what it's
for.

THE COURT: Anything else, Mr. Aicklen?

MR. AICKLEN: ©No, sir. Unless you had any specific
guestions for me.

THE COURT: I do not. Thank you.

MR. AICKLEN: Thank you

THE COURT: One moment.

Here it is. And by "here it is," I mean, I have found
the citation to the Cadle Company case. It's in Ms. McCarty's
motion to retax the costs. It's C-a-d-1l-e Company v. Woods &
Erickson LLP,. 131 Nev. Adv. Op. 15, 345 P.3d 1049, a 2015

case. So that's the citation of the case itself.
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Ms. McCarty, what would you like to say regarding the

issues I was discussing with Mr. Aicklen, or any other issues
regarding the motions for attorney's fees and costs and to
retax those costs?

MS. McCARTY: Good morning, Your Honor.

THE COURT: Good morning again.

MS. McCARTY: As a threshold matter, if specifics
about the settlement offer are important to your analysis, I
would request a brief recess to discuss that with
Mr. Wieczorek. I am aware that he disagrees with Mr. Aicklen's
version of what occurred and what the amounts were, but I don't
have the specifics in my head, because I was not there. So if
there

THE COURT: Well, I can't tell you as I sit here,
Ms. McCarty, how important it will be in my final analysis, but
it may play some role in my analysis. As I was discussing with
Mr. Aicklen, I can either go all the way, I can go zero, or I
can exercise my discretion and think, well -- as we were
discussing with when I was discussing it with Mr. Aicklen,
where would I draw the line and say, "The meter starts to run
from here"?

Theoretically, it could be the offer of judgment.
Theoretically, it could be when the mediation occurred.

Theoretically, it could be when somebody offered MDB everything
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1 that it was seeking at the mediation, and they were told, "No."
2 Was that reasonable, and should the fees start to occur at that
3 point? Should it be after I or after the motion for summary
4 judgment was filed? Or fully briefed? Or submitted?
5 I mean, there's all different kinds of mile markers in
6 the longitudinal history of the case that I may look at and go,
7 "Well, maybe it starts here." It might be right from the
8 Complaint, it might be nothing at all, or it might be at one of
9 those mile markers.
10 So if you would like a minute to call Mr. Wieczorek
11 and get some clarification from him, I would certainly give you
12  that opportunity. The difficulty with that is, is that if
13 Mr. Aicklen says, "Yes, my" I think you said your partner
14 made the offer to Mr. Wieczorek?
15 MR. AICKLEN: VYes, sir. Mr. Avakian.
16 THE COURT: Yeah. So
17 MR. AICKLEN: And you 1l note, I didn't I didn't
18 put it in as substantive evidence, into the record.
19 THE COURT: No. I understand. But obviously it was
20 something that triggered me as I was reading the motion. It's
21  something that struck me as odd, that within a day or so, or
22 two days after you as I understand it as I sit here right
23 now you said, "We need 175-."
24 They said, "We'll give you 175-" and nothing
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1 substantively had occurred. There was just a weekend in

2  between. On Friday you' re saying, "I need 175-." C(Clearly

3 the Versa says, "No. We'll give you 7,000," or whatever

4  number no. It was more than 7, 000.

5 MR. AICKLEN: It was 100 , plus 50 from Ramco, Your

6  Honor.

7 THE COURT: But you re saying, "No. We're firm on

8 175-, and that 25- matters to us" the difference between

9 your 175- and their 150- total. 2And then somehow they come up
10 with your 175-, and you say, "Pound sand," because you didn't
11  do it, and we' ve had Saturday and Sunday in the interim It
12 may be something that I consider. So I will give you a couple
13 minutes to call Mr. Wieczorek.
14 Why don' t we stand in recess until 11:00 o' clock

15 MS. McCARTY: Thank you, Your Honor.
16 ( Recess taken.)
17 THE COURT: We will go back on the record in MDB

18  Trucking versus Versa.
19 Ms. McCarty, are you ready to go?
20 MS. McCARTY: I am  Thank you for the courtesy of the
21  brief recess.

22 THE CQURT: Sure.

23 MS. McCARTY: I did speak with Mr. Wieczorek. And he
24 advises me that it is his recollection and he didn't have
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the exact figures in front of him because he's actually out of

the jurisdiction, as well, today but that Versa did make an
of fer subsequent to mediation. However, it was not the total
amount that we had requested.

THE COURT: Okay. But he doesn't remember what 1t
was?

MS. McCARTY: He didn't recall what the numbers were
specifically, no.

THE COURT: And did he recall if it was at the
approximate time that Mr. Aicklen is suggesting, that the
settlement conference was on a Friday and the telephonic
contact was on a Monday?

MS. McCARTY: He didn't recall whether or not it was a
Friday and a Monday, but he says it was indeed in close
proximity. And in hisg opinion and the client's opinion, they
had already provided an offer that they thought was far less,
really, than what was warranted, but they were willing to take
it to resolve the matter early. And when they came back with
less than that, they were not willing to go any lower.

THE COURT: Okay

MS. McCARTY: I want to focus on the Rule 37 argument
first.

Mr. Aicklen argues that there was willfulness here

And what I would like to do is is to quote from the Court's

Litigation Services | 800-330 1112
www. Litigationservices. com

AA002950




TRANSCRIPT OF PROCEEDINGS 04/06/2018

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Page 33
own order. The Court found the last time we were here, and

said when it wrote its order subsequent to our evidentiary
hearing, quote:

"The Court does not find MDB intentionally disposed of
the components in order to harm Versa, nor were MDB'S employees
acting with any malevolence. However, the Court does find MDB
is complicit of benign neglect and indifference to the needs of
Versa regarding discovery in this action.”

The case law applying Rule 37 simply does not provide
for attorney' s fees when there isn't intentional, harmful
conduct. If you look at - and I would argue that the case
that is applicable here is GNLV Corporation v. Service Control
Corporation, 111 Nev. 866. This case involved the loss of a
bath mat that was central evidence to the case. The bath mat
was lost as a result of negligence. It was not an intentional
act geared towards harming the case.

THE COURT: Is that the case where they put it like in
a closet somewhere, and it just disappeared somehow

MS. McCARTY: Right.

THE COURT: at the Golden Nugget down in Las Vegas?

MS. McCARTY: Right. At the Golden Nugget down in
Las Vegas. Exactly. It just disappeared. It wasn't
intentional. Nobody did it in some strategic tactic to harm

the case, it just happened. It was negligence.
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It was negligence like we had in this particular case,

where the mechanics were repairing parts here and there, and
got rid of some of the parts during the course of routine
maintenance.

THE COURT: But in the GNLV case weren't the facts
somewhat different, in at least there was someone who was able
to testify either about the condition of the bath mat or what
it looked like, or was it photographed in some way?

And I might be completing conflating all of the
Rule 37 cases in my head. But for some reason my recollection
was that the evidence itself was gone, the bath mat itself was
gone, but somebody else either would have said, "I saw it," or
"Yeg, it wag" you know, "the sticky part of the bottom
wasn' t there anymore, it had worn off over time." There was
something there.

MS. McCARTY: That is correct. There was some
testimony to that effect. I think the difference here is
and we can agree to disagree about the Court's finding.

But in this particular case our experts testified that
there was no electrical path that could have conducted the
electricity through it. So whether or not those particular
ltems were central to the case or not certainly it's our
opinion and has been throughout the case, which I think is

important for the Court to consider, that those things simply
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were not the relevant piece of evidence that opposing counsel

thinks they were.

But if you also look at Ribeiro, it's the same thing.
All of the case law ig the same. They do not apply attorney' s
fees when you don't have intentional malfeasance and misconduct
with respect to the loss of evidence. It just isn't there.
Whether you look at GNLV Corp., whether you look at Ribeiro,
it's not there.

THE COURT: Well, even though it might not be in any
of the reported decisions form the Nevada Supreme Court, that
doesn' t mean that it cannot or does not happen at the District
Court level, just as I was discussing with Mr. Aicklen the fact
that I have the discretion to go all or nothing or somewhere in
between

I think I do have the authority to do it, even though
you may point out that the case law that we get from the Nevada
Supreme Court, and now from the Nevada Court of Appeals, there
are no cases you can point to directly that say, "And in this
case it occurred." It doesn't mean it can't occur. I don't
have the authority to do it, I don't think.

MS. McCARTY: Well, I think that takes us back to the
rule itself, and the phrase, "or other circumstances make an
award of expenses unjust."

Let's talk about unjust. Versa was a defendant in the
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plaintiffs' cases. In order to resolve all of the plaintiffs’

cases, MDB came in and they paid and they paid a lot.

THE COURT: Let me interrupt you. I apologize,
Ms. McCarty.

When you say Versa was a defendant in the plaintiffs
cases, were they a defendant in the plaintiffs' cases because
you brought them in, or because they were sued by the
plaintiffs?

It might not be a huge distinction, but the way you' re
phrasing it, it sounds like Mr. Bradley and all the other

people who were involved, suing on behalf of their clients,

sued Versa. My recollection and it might be completely
faulty was that you brought Versa in as a cross-defendant or
a go ahead.

MS. McCARTY: No, Your Honor. I don't have every case
in front of me, but there were several cases where they were a
named defendant by the plaintiff, not by us.

THE COURT: Okay.

MS. McCARTY: So to that point, we came in. We did a
global settlement so that the plaintiffs could move forward
with their lives, knowing that we would then come back and deal
with Versa after the fact.

Versa got out of these cases for nothing not our

case, but cases they were sued on by the plaintiffs. And then
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they come before this Court and say that offers of judgment for

one -- one-half of one percent of the value of a settlement is
somehow reasonable to resolve the cases.

It's not. It's not even close. Not only did they get
out of having to deal with the litigation involving the
plaintiffs on the back end, they also bear no responsibility
now as a result of the evidentiary hearing that we had, and the
case-concluding sanctions that were issued. And now they want
to come back and say, "Oh, poor us. We have all these
attorney' s fees now."

Well, MDB has paid the plaintiffs and also has
incurred attorney' s fees, and has other than the appeal at
this point no remedy. It would be patently unjust to MDB to
further compound that by adding another $300,000 of costs and
fees that they should somehow now pay.

Rule 37, whether you look at the rule itself or
whether you look at the existing case law, simply doesn't
warrant it for what occurred here. You had a couple of
mechanics who were doing their job and threw away a couple of
parts that in our opinion and our expert's opinion simply had
nothing to do with why that valve activated that day

Moving to Rule 68

THE COURT: Before you move to Rule 68

MS. McCARTY: Sure.
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THE COURT: Ms. McCarty, I do want to just make

sure that my recollection of what happened at the evidentiary
hearing is correct as I sit here today, many months later.

There was that testimony from one of the employees of
MDB about his seeing fraying in the past not on this
vehicle. I don't want you to think I was suggesting he said
fraying at the time, but he had seen that before, and that was
one of the things that I put in the order.

As I said that, I glanced at you and it looked like
you were either disagreeing with me or maybe not recalling
that. So I don't want to have a bad record, but that was my
recollection of what had happened. I think it's actually
reflected in the order, and I cited to that person's testimony
in the order.

So it wasn't just a a "theoretical, this might have
happened." It was that, "theoretical, this might have
happened" plus the fact that there was testimony from MDB that
it had happened before. Not on this specific incident, but it
had happened in that witness's experience with this type of
cabling and the hoist or whatever it is that holds them up

MS. McCARTY: Your Honor, my recollection is that
there was some testimony that, indeed, at times some of the
coating can fray, but that it had never caused a valve to

activate. And in the particular case of the truck at issue,
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could not have caused the valve to activate because there was

no electrical path for any current to go through

THE COURT: And I want you to understand something, as
well, Ms. McCarty. I'm not asking you to say anything that
would affect your rights on appeal. So I'll just leave it
where that was, but that was just kind of my recollection. And
I understand that or at least I believe that my order is the
subject of an appeal to the Nevada Supreme Court. So I won't
put you in a difficult position to discuss that any further
Let's just leave it at that.

MS. McCARTY: I appreciate that, Your Honor.

Just closing out the Rule 37 argument. What we had
here, as you indicated, was benign neglect and indifference.

It was not an attempt to harm the case. It was not an attempt
at misconduct.

When you look at the Rule 68 argument you know,
offers of judgment are not meant to force plaintiffs to forego
legitimate claims. The Nevada Supreme Court has stated that
time and time again. And to suggest that somehow we should
have accepted one-half of one percent of the value of this case
because we could somehow be on the hook for attorney' s fees
much later and before the case the motion was even fully
briefed, frankly, just doesn't hold any water. The offers of

judgment were not reasonable. They do not comport with any of
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the Beatty factors. Our claim was brought in good faith

The Court found in its order, again:

"The Court's decigsion regarding the issue presented in
the motion is not predicated on who has the stronger case or
the better expert at the evidentiary hearing. If this were the
analysis, the Court would agree with MDB. Dr. Bosch ig a very
credible witness, and it's likely MDB has the more compelling
argument to present to the jury."

There is no question that throughout the entirety of
this litigation we believed we had a meritorious case. I think
you' ve already hit on it. The amounts are simply unreasonable,
also, unreasonable in timing.

These offers of judgment were issued on the eve of
mediation. They were a strategic tactic, letting everybody
know as they were walking in the door that they weren't going
to participate here. That's what those were. They weren't
meaningful. They were a tactic

There was nothing unreasonable about us rejecting
those offers, particularly and just to remind the Court
what we had here were two inadvertent activations in two
different vehicles on the same day a few minutes and a few
miles apart. And their expert had no explanation for that, and
didn' t even offer a theory. So we believed that our case was

meritorious and that a jury would find in our favor, and that
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1 all of the money we laid out upfront to allow the plaintiffs to
2 go on with their lives, that at some point Versa would be

3 contributing to that. It didn't happen. But certainly at the
4 time these offers were rejected that was the frame of mind and
5 that was the belief.

6 Finally, the fees here are unreasonable and not

7  justified. I appreciate that Mr. Aicklen was very aggressive
8 in this case. But we were just as aggressive in defending him.
9 And his bills are significantly higher than ours for virtually
10 the same rates. We think there's overbilling here, but
11 THE COURT: You know, I addressed that issue in a
12 completely unrelated case yesterday or the day before. It was
13 a case the facts are completely irrelevant to the both of
14 you. But it was a dispute where the actual total amount in

15 value was $31,000. There were two gseparate defendants. The
16 plaintiff is suing both of the defendants.
17 The defendants prevail on a motion for summary
18 judgment. They seek attorneys' fees and costs pursuant to

19  their contractual terms with the plaintiff. And the total

20 costs and attorneys' fees for the two separate defendants was
21 $90,000, or something like that - over a $31,000 case where
22 the defendants were getting sued by the plaintiff.

23 And the plaintiff's attorney, in opposing the motion
24  for attorneys' fees, pointed out something or argued
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something very similar to what you are arguing here. He was a

solo practitioner and charges a rate that was not the industry
standard, shall we say. A very experienced attorney. I
actually have known him personally for many, many years, and he
just feels like attorneys charge too much money. He's one of
those guys. It's novel and refreshing. He just thinks that
attorneys charge too much money.

So he charges, as a solo practitioner, a completely
different rate than the insurance defense attorneys that he was
going against. His total his total bill for his client was
like $14,000. One was 30-, and one was like 58 . So we had
almost 90,000 on the other side. And his argument was
basically, "Look, I only charged 14-, and I was doing all the
1ifting. These guys were feeding off of each other, were
working together. At the most it should be what I charged,
which wag 15-." That was not successful it was not a
successful argument. I don't know that you look at what the
other side charges.

And I would tell both of you, all of the attorneys in
this case that I have seen are extremely qualified, very, very
competent, 1f not exceptionally competent. So you guys all do
good work. But I don't know that I would look at what
Mr. Alcklen charges and say, "You should only charge what

Ms. McCarty and Mr. Wieczorek charged." I don't do the
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apples-to-apples kind of comparison.

MS. McCARTY: I think my point, Your Honor, is that we
charge the same rates. This isn't

THE COURT: It's just, he did a lot more work
basically?

MS. McCARTY: He billed a lot more work.

THE COURT: I appreciate the distinction. Go ahead.

MS. McCARTY: And much of what they' re requesting here
is legal work that in no way relates to the cross-claim.  They
are looking for work they did related to the plaintiffs' cases.
And they are simply not the prevailing party on the plaintiffs
cases and we would argue, you know, whether they' re
prevailing parties at all, given that they did not succeed on
the merits here.

But be that as it may, they are most certainly --

THE COURT: That's a novel argument. I mean, I have
to stop you there. That's a very novel argument, Ms. McCarty,
that they' re not the prevailing party because they didn't even
have to get to the merits. I'm not quite sure I've ever seen
the the Nevada Supreme Court or the Nevada Court of Appeals
find that because you got the case dismissed without even
having to go to trial that you re not the prevailing party. I
think that's generally considered to be a better outcome than

going through all the expense of trial.
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MS. McCARTY: VYes, Your Honor. I think my point is

that they are most certainly not the prevailing party when it
comes to the plaintiffs' cases. They got a pass on the

plaintiffs' cases, and they should not now be allowed to come
back and try and recover attorneys' fees and costs for their
defense efforts in the plaintiffs' cases prior to settlement.

Moving on to the cost issue. I agree with you that
the Cadle case makes clear that you must provide more than just
your in-house self-serving diary. Cadle states that justifying
documentation must mean something more, quote, "than a
memorandum of costs. "

They were required and, frankly, while Cadle is
relatively new, you know, Berosini makes this clear. Village
Builders makes this clear. You have to do more than the
obligation here is significant. You've got to not just say
date, time, cost. You have to indicate and provide
documentation for what the cost was and why it was necessary.
And they didn't do that for a significant amount of the costs
here.

I have itemized them all in the briefs. I'm not going
to bore you with the details now. You have it all. But
there in each of the cases, that is definitely a problem
here.

I can't find 1it, of course
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And additionally, as I've already stated, they' re

looking for costs that are in no way related to the
cross-claim  They also are asking for costs that were incurred
prior to the offer of judgment, when their own motion and

Mr. Aicklen's own affidavit states that they are only seeking
fees and costs after the offer of judgment. And they are also
seeking costs that are that are not

THE COURT: You'll have hold on a second.

MS. McCARTY: permitted.

THE COURT: Mr. Aicklen, you will have an opportunity
to

MR. AICKLEN: Yes, sir

THE COURT: reply

MR. AICKLEN: That's why I shut my mouth.

THE COURT: Go ahead, Ms. McCarty.

MS. McCARTY: They are also seeking costs that are not
permitted pursuant to statute. In particular, I want to spend
some time on Mr. Mitchell. They are seeking some $13,000 for
Mr. Mitchell's fees, when the statute provides for $1500 for
experts, unless there is a good reason to otherwise award more.

When you look at the Frazier factors, which set forth
what the Court should consider as to whether or not it should
award more, we believe they all weigh in our favor

When we look at the importance to the case,
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Mr. Mitchell provided no explanation, no opinion regarding what

occurred here.

When you look at whether or not he was an aide to the
trier of fact or repetitive of the other experts, we do not
believe he provided any new information. —He simply parroted
what Dr. Bosch found with respect to the testing of the Versa
valve, that the Versa valve did work.

The 1ssues in the cross-claim were not whether or not
the Versa valve worked. It was whether or not the Versa valve
was subject to interference from electromagnetic fields.

Mr. Mitchell did no independent testing. He
participated as an observer during the testing that everyone
participated in, but he did nothing on his own to add to the
record here, and he simply didn't have the requisite experience
that was necessary. He didn't have the knowledge of electrical
engineering or electricity to be of any value with respect to
the question of whether or not the Versa valve was subject to
interference from electromagnetic fields

And for those reasons we do not believe that anything
above the $1500 threshold is applicable here.

Finally, they're seeking other costs for things that
are not in the statute. The Nevada Supreme Court says the
statute must be strictly construed. They are seeking delivery

fees, compact disc fees, e Discovery fees, and legal services
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fees, none of which are provided for in the statute and simply

should not be awarded.

We are not arguing that they' re not entitled to
anything. We have set forth, if the Court is inclined to give
them something, what that figure should be. We think based on
the equities that it shouldn' t be anything, that each side
should bear its own fees and costs given the circumstances
here. But if you are inclined to grant costs, we would ask
that you do so based on the apportionment the we have provided
in our briefs.

THE COURT: Thank you, Ms. McCarty.

Mr. Aicklen, it appears you wanted to say something,
so a reply argument.

MR. AICKLEN: Yes, sir.

No. I'm not asking for costs after the offer that, as
a prevailing party, we get costs from day one. So that I
think I already said that, and I cited 18.110 in the memorandum
of costs.

I'm not aware of any case that says I have to attach
every single bill to the memorandum of cost. I do have to
swear under oath that they were incurred and that or have
actually been informed, or to the best of my knowledge and
belief they were necessary for the case. And then we did

attach documentation to support them
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As far as the individual expenses, I think we did a

really good job in the opposition of pointing out that they
maybe read things wrong. For example, they say, "Well, page
Eskridge Travel to New York was double billed." No. One was
for a hotel and one was for an airline ticket.

So I think the opposition basically does a good job of
laying out what the actual costs were, and that they were not
duplicated.

THE COURT: What about the argument that some of the
costs that are incurred were unnecessary, because your
responsibility in representing Versa really had nothing to do
with the injuries that the plaintiffs themselves suffered?

It's kind of this analysis, which is, you really only
need to worry about the valve, and did the valve function
properly or was it the cause of the dump? It really has
nothing to do with any of the plaintiffs' injuries or any of
the work that MDB had to go through in analyzing the
plaintiffs' cases, as opposed to the third-party actions with
the two parties before me today.

MR. AICKLEN: I think that's patently incorrect, Your
Honor. If you look at the nature of an indemnity and
contribution claim or, actually, I got the indemnity
stricken the contribution claim, they were looking for me to

pay everything they paid to the plaintiffs. So theoretically,
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1 do I not have to discover and defend every plaintiffs' case to
2 try and lower those damages?
3 If my client is exposed to paying everything MDB pays
4 in the cases where MDB is sued, and they' re going to try and
5 pass that on to me as a judgment, do I just not show up at the
6 plaintiffs' depos or ask them well, you -- questions about:
7 Hey, had you ever hurt your back before? Had you ever - had
8 the doctor ever told you you were going to need a surgery
9  before this accident occurred?
10 You see, I have to defend everything that MDB may have
11 to pay. And I was a defendant in -
12 THE COURT: Under the theory that you may be
13  responsible up to 100 percent of that should the jury decide
14 that all of those costs should be transferred from MDB to
15 Versa.
16 MR. AICKLEN: Right. So I have to try and knock those
17 down the best that I can. I can't just sit back and go, "Oh,
18 well, let MDB try," and don't worry about it. I -- if that's
19 going to be passed on to my client I have to defend those cases
20 and knock them down as well as I can.
21 And that's actually, if you look in their -- in
22 their -- the motion to to tax, I quote or my opposition
23 to their motion to tax, I quoted their cross-claim, and their
24 cross-claim says, we want give me one second
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Oh. MDB's cross-claim sought contribution for, gquote,

"With respect to any settlement judgment awards or any other
type of resolution of claims brought forward by the plaintiffs
in their first Amended Complaint," close quote.

So they wanted to pass on to my client everything that
the plaintiffs hit them for. So I must defend. Those are
those are integral. Those costs are not you can' t say that
a cost for a plaintiff's deposition is in no way related to the
cross-claim, because I've got to be there and defend and try
and keep those costs down

Do you

THE COURT: No. I

MR. AICKLEN: Does that answer your question?

THE COURT: Yep.

MR. AICKLEN: Okay. Very good

Just a couple other things, Your Honor. There is no
requirement that you find willfulness in order to award
attorney' s fees. I heard Ms. McCarty say that. I'm sorry
Intent. There is no requirement that you find that they had to
intend to harm in order to award attorney' s fees.

And in fact, if you look at the Skeen case, which we
cited, Skeen said, "Since the amendment of NRCP 37" and this
was an amendment a long time ago "sanctions are permissible

without consideration of whether the unexcused failure to make
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1 discovery was willful." Even willful. All right?

2 You do not, as Ms. McCarty says, have to find that

3 they intended to harm in order to award me my attorney's fees.

4 By the way she says, also --

5 THE COURT: And just for the court reporter, can you

6 spell the Skeen case and the citation?

7 MR. AICKLEN: Yes, sir. 1It's Skeen, S-k-e-e n, versus
8 Valley Bank of Nevada. Its Nevada Supreme Court. The citation
9 is 89 Nev. 301. And the page that I cited was 303.
10 THE COURT: Thank you
11 MR. AICKLEN: Yes, sir.
12 So there is no requirement that there be an intent to
13 harm. You did find willfulness. Remember, I read that portion
14 of the of the order to you.
15 Now, let's talk a little bit -- unless you have any

16  other questions you know, this is interesting. You asked
17  thinking about justice and injustice and so forth. I'm sitting
18  here listening to the arguments. There may be a public policy
19 reason for this, as well. And I know that that comes in to

20 deter other's conduct, within Johnny Ribeiro. They still do

21 not know what they did wrong. They still don't see a problem
22 with it. And one of the factors of John Ribeiroc in awarding

23 attorneys' fees and costs is to deter other conduct by the

24  litigants.
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THE COURT: Well, I don't know that I would reach that

conclusion either from MDB's perspective or Ms. McCarty or

Mr. Wieczorek. I would hazard a guess that if you were to ask
the principles of MDB Trucking or Mr. Wieczorek or Ms. McCarty
today, "Would you have done something differently?" they
certainly would say, "Yes, we would. "

Because the only reason that the Court entered its
order on December 8th of 2017, granting case-concluding
sanctions is, these things aren't there. So to say that they
haven' t gotten the point or the public policy point, I think is
a stretch, Mr. Aicklen

I am going to guess that certainly the principles of
MDB Trucking wished they would have done something differently.
and confronted with the same circumstances today, I would have
to hope they would say, "Yes, we will handle things
differently. We will make sure that there's either a policy in
place, or we tell our employees to behave in a different
fashion. ™

I certainly hope nothing of consequence occurred
towards the two employees that did what they did in this case.
I mean, it just is one of those things that has occurred. It
is what it is, as they say. But to suggest somehow that they
haven' t gotten the message

MS. McCARTY: Its's insulting
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1 THE COURT: I doubt it. I sericusly doubt it,

2  Mr. Aicklen. Go ahead.

3 MR. AICKLEN: Garrick Mitchell. I noticed, by the

4 way, Your Honor, there's a typo in the order. You swapped out
5 the fact witness for Mr. Mitchell as the expert witness.

6 THE COURT: Oh, I apologize.

7 MR. AICKLEN: The names. You might just want to swap
8 them back.

9 THE COURT: Sometimes when I'm typing I get things
10 mi xed up.

11 MR. AICKLEN: I think it was Palmer and Mitchell that
12 you might have swapped out. You had Mitchell being the fact
13  witness and Palmer being the other one.
14 THE COURT: Well, I'm sure if that becomes an issue
15  for the Supreme Court, they' 1l clarify it for me, but I think
16 it's pretty clear based on the record itself
17 MS. McCARTY: It 1is.
18 THE COURT: who was who.

19 MR. AICKLEN: It 1s. It was a typo.

20 Mr. Mitchell does

21 THE COURT: I actually type my own orders, just so you
22 know. If it's a mistake, it's my mistake. I typed it myself.
23 MR. AICKLEN: Mr. Mitchell does warrant an award of
24 all of his costs, Your Honor. They re saying that he does not,
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because he never found what the defect was.

Well, actually, what he found was that there was no
defect. If I were to not pay an expert because they didn't
find something wrong with something, that is ridiculous. 1In
fact, from my perspective it was good that none of the experts
found a defect; right? Because their claim was, "Your product
is defective.™

And they say: Well, he he shouldn't be paid this
money because he didn't ultimately find that it was
radiofrequency interference that had caused the trigger. The
experts did not testify beyond to a reasonable degree of
scientific probability that it was radio-frequence
interference.

Their own expert says, "I don't know what caused it
I thought about radiofrequency interference."

And I asked him at his deposition, I said: "Well,
what would be the source of that.?"

And he said, "Oh, the power lines."

I said, "Well, are the power lines AC or DC?"

He says, "AC. "

I said, "Well, is the solenoid AC or DC?"

He goes, "It's DC. "

And I said, "Well how would that trigger it?"

and he goes, "Well, I really don't think it did."
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And I said, "All right. Well, what was the source

then?"

He goes, "I don't know. "

So they never found any defect. So to say that, to
not pay my expert because he never found a defect in my
product I mean, isn't that a good thing? Isn't it good that
my client is putting items out on the highway that are not
defective?

Mr. Mitchell was -- was he was a mechanical
engineer. I didn't hire two experts. They hired a mechanical
engineer and an electrical engineer. So then they - they
attacked Mr. Mitchell for saying by saying he's not an
electrical engineer. Well, I didn't need an electrical
engineer, because the valve is electromechanical, and he had
the credentials in order to evaluate. And by the way, neither
their electrical nor their mechanical expert found a defect
with the valve.

So to parse my expert, Garrick Mitchell, because he
wasn' t both an electrical and a mechanical engineer, it doesn't
make any sense. Ultimately, he didn't testify in front of
in front of a fact finder. But his testimony, at least from my
case perspective, would have been excellent: "VYes. I tested
all these things, and none of these things were found to be

defective. "

Litigation Services | 800-330 1112
www. litigationservices. com

AA002973




TRANSCRIPT OF PROCEEDINGS 04/06/2018

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Page 56
Now, they say, "Well, he didn't actually perform the

testing." Do you know the only the only one test that their
electrical engineer ever carried out to try and trigger that
solenoid, do you know what it was? It was, he walked up to it
with a red ferrous magnet the kind that we used to have when
we were kids, and you play in the sand box and you pick up iron
filings out of the sand. He walked up to it with a red ferrous
magnet and held it against the side, and got it to trigger

And I said, "Well, that experiment, was that the only
experiment that you conducted?"

And he said, "Yes."

I said, "Did that" "Is that how you determined that
it was electromechanical interference?"

And he said, "VYes."

Then I asked him, "Well, assuming somebody wasn't
running down the freeway alongside my truck with that
electro-ferrous magnet, how did it trigger?"

He says, "I don' t know. "

So to take Mr. Mitchell apart and say he shouldn' t be
paid the full amount because he didn't conduct any
experiments they only did one and it was with a red magnet.

I think what's happening is, they' re trying to pick
apart things down to details because in the big picture of

things, it's pretty clear that as the prevailing party we're
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entitled to the costs.

THE COURT: But why shouldn't Ms. McCarty, on behalf
of her clients, do exactly what you are suggesting, which is
pick apart things down to the last detail?

MR. AICKLEN: Oh.

THE COURT: I mean, you would do the exact same thing
if you were on the other side.

MR. AICKLEN: I don't say that she's wrong to do it.
I'm just saying that it's remember, when you can't attack
the facts, you attack the law. When you can't attack the law,
you attack the person, and I think that's what they' re doing
with Mr. Mitchell.

Did you have any other questions, Your Honor? If not,
I am going to sit down and be quiet.

THE COURT: I do not. Thank you, Counsel.

MR. AICKLEN: Thank you, sir.

THE COURT: I will take all three motions under
advisement and enter a written order regarding all of the
motion practice that we have discussed today. I don't think it
would be a good idea just to rule from the bench, especially
given the nature of the motion to retax costs and the analysis
that the Court has to go through in deciding if some, none, or
all of the costs should be awarded. And so I will take the

opportunity to take it under advisement and issue a written
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order regarding all of the motion practice.

Court is 1in recess.

Safe travels, Counsel.

MR. AICKLEN: Thank you, sir.
MS. McCARTY: Thank you.

( Proceedings concluded. )
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STATE OF NEVADA )

) ss.
COUNTY OF WASHOE )

I, MARIAN S. BROWN PAVA, Certified Court Reporter in
and for the State of Nevada, do hereby certify:

That the foregoing proceedings were taken by me at the
time and place therein set forth; that the proceedings were
recorded stenographically by me and thereafter transcribed via
computer under my supervision; that the foregoing is a full,
true, and correct transcription of the proceedings to the best
of my knowledge, skill, and ability.

I further certify that I am not a relative nor an
employee of any attorney or any of the parties, nor am I
financially or otherwise interested in this action.

I declare under penalty of perjury under the laws of
the State of Nevada that the foregoing statements are true and
correct.

Dated this 22nd day of May 2018

/s/ Marian S. Brown Pava

Marian S. Brown Pava, CCR #169
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Litigation

SERVICES

HEALTH INFORMATION PRIVACY & SECURITY:
CAUTIONARY NOTICE

Litigation Services is committed to compliance with applicable federal and
state laws and regulations (“Privacy Laws”) governing the protection and
security of patient health information.

Notice is hereby given to all parties that transcripts of depositions and legal
proceedings, and transcript exhibits, may contain patient health information
that is protected from unauthorized access, use and disclosure by Privacy
Laws.

Litigation Services requires that access, maintenance, use, and disclosure
(including but not limited to electronic database maintenance and access,
storage, distribution/dissemination and communication) of transcripts or
exhibits containing patient information be performed in compliance with
Privacy Laws. No transcript or exhibit containing protected patient health
information may be further disclosed except as permitted by Privacy Laws.

Litigation Services expects that all parties, parties’ attorneys, and their
HIPAA Business Associates and Subcontractors will make every reasonable
effort to protect and secure patient health information, and to comply with
applicable Privacy Law mandates, including but not limited to restrictions on
access, storage, use, and disclosure (sharing) of transcripts and transcript
exhibits, and applying “minimum necessary” standards where appropriate. It
is recommended that your office review its policies regarding sharing of
transcripts and exhibits - including access, storage, use, and disclosure - for
compliance with Privacy Laws.

LITIGATION SERVICES

800.330.1112 — LitigationServices.com

¢ All Rights Reserved. Litigation Services (rev. 7/5/2016)
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