
JA_0141Docket 71325   Document 2017-02821



JA_0142



JA_0143



JA_0144



JA_0145



JA_0146



JA_0147



JA_0148



JA_0149



JA_0150



JA_0151



JA_0152



JA_0153



JA_0154



JA_0155



JA_0156



JA_0157



JA_0158



JA_0159



JA_0160



JA_0161



JA_0162



JA_0163



JA_0164



JA_0165



JA_0166



JA_0167



JA_0168



JA_0169



JA_0170



JA_0171



JA_0172



JA_0173



JA_0174



JA_0175



JA_0176



JA_0177



JA_0178



JA_0179



JA_0180



JA_0181



JA_0182



JA_0183



JA_0184



JA_0185



JA_0186



JA_0187



JA_0188



JA_0189



JA_0190



JA_0191



JA_0192



JA_0193



JA_0194



JA_0195



JA_0196



JA_0197



JA_0198



JA_0199



JA_0200



JA_0201



JA_0202



JA_0203



JA_0204



JA_0205



JA_0206



JA_0207



JA_0208



JA_0209



JA_0210



JA_0211



JA_0212



JA_0213



JA_0214



JA_0215



JA_0216



JA_0217



JA_0218



JA_0219



JA_0220



JA_0221



JA_0222



JA_0223



JA_0224



JA_0225



JA_0226



JA_0227



JA_0228



JA_0229



JA_0230



JA_0231



JA_0232



JA_0233



JA_0234



JA_0235



JA_0236



JA_0237



JA_0238



JA_0239



JA_0240



JA_0241



JA_0242



JA_0243



JA_0244



JA_0245



Case No. 71325 
 

IN THE SUPREME COURT OF NEVADA 
 
SFR INVESTMENTS POOL 1, LLC, a 
Nevada limited liability company, 
                              Appellant, 
vs. 
FIRST HORIZON HOME LOANS, A 
DIVISION OF FIRST TENNESSEE 
BANK, N.A., a national association, 

Respondent. 

  
 

  
  

 
APPEAL 

 
from the Eighth Judicial District Court, Clark County 

The Honorable GLORIA STURMAN, District Judge 
District Court Case No. District Court Case No. A-13-679329-C  

 
 

JOINT APPENDIX VOLUME 1 
 
 

Respectfully submitted by: 
 

HOWARD C. KIM, ESQ. 
Nevada Bar No. 10386 

E-mail: howard@ KGElegal.com 
JACQUELINE A. GILBERT, ESQ. 

Nevada Bar No. 10593 
E-mail: jackie@KGElegal.com 

DIANA CLINE EBRON, ESQ. 
Nevada Bar No. 10580 

E-mail: diana@KGElegal.com 
 

KIM GILBERT EBRON 
7625 Dean Martin Drive, Suite 110 

Las Vegas, NV 89139 
Telephone: (702) 485-3300 
Facsimile: (702) 485-3301 

 
Attorneys for Appellant 

SFR Investments Pool 1, LLC 
 

Electronically Filed
Jan 25 2017 02:19 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 71325   Document 2017-02821



ALPHABETICAL INDEX 
 

 

Vol. Tab 
Date 
Filed 

Document 
Bates 

Number 

1 4 6/14/13 Affidavit of Service to Ana Torres JA_0025 

1 2 4/22/13 Affidavit of Service to First Horizon Home 
Loans JA_0013 

1 5 7/16/13 Application or Entry of Default Against Ana 
Torres  JA_0027 

4 16 9/16/16 Case Appeal Statement JA_0801 

1 1 4/2/13 Complaint  JA_0001 

1 6 4/30/14 Default Against Ana Torres JA_0032 

1 3 5/13/13 First Horizon Home Loans Answer to 
Complaint JA_0015 

1&2 7 3/2/16 First Horizon Home Loans Motion for 
Summary Judgment  JA_0037 

3 11 3/21/16 First Horizon Home Loans Opposition to 
SFR’s Motion for Summary Judgment JA_0569 

4 15 9/16/16 Notice of Appeal JA_0797 

4 14 8/19/16 

Notice of Entry of Order Granting First 
Horizon Home Loans Motion for Summary 
Judgment and Denying SFR’s Motion for 
Summary Judgment 

JA_0786 

3 9 3/3/16 Notice on Hearing on SFR’s Motion for 
Summary Judgment JA_0543 

4 13 8/17/16 
Order Granting First Horizon Home Loans 
Motion for Summary Judgment and Denying 
SFR’s Motion for Summary Judgment  

JA_0779 

2&3 8 3/2/16 SFR’s Motion for Summary Judgment JA_0361 

 
 



3 10 3/21/16 SFR’s Opposition to First Horizon Home 
Loans Motion for Summary Judgment JA_0546 

3&4 12 3/29/16 SFR’s Reply in Support of Motion for 
Summary Judgment JA_0699 

4 17 6/21/16 Transcript of Proceedings Motion for 
Summary Judgment JA_0807 

4 18 9/13/16 Transcript of Proceedings Status Check JA_0873 

 
 



CHRONOLOGICAL INDEX 
 

Vol. Tab 
Date 
Filed 

Document 
Bates 

Number 

1 1 4/2/13 Complaint  JA_0001 

1 2 4/22/13 Affidavit of Service to First Horizon Home 
Loans JA_0013 

1 3 5/13/13 First Horizon Home Loans Answer to 
Complaint JA_0015 

1 4 6/14/13 Affidavit of Service to Ana Torres JA_0025 

1 5 7/16/13 Application or Entry of Default Against Ana 
Torres  JA_0027 

1 6 4/30/14 Default Against Ana Torres JA_0032 

1&2 7 3/2/16 First Horizon Home Loans Motion for 
Summary Judgment  JA_0037 

2&3 8 3/2/16 SFR’s Motion for Summary Judgment JA_0361 

3 9 3/3/16 Notice on Hearing on SFR’s Motion for 
Summary Judgment JA_0543 

3 10 3/21/16 SFR’s Opposition to First Horizon Home 
Loans Motion for Summary Judgment JA_0546 

3 11 3/21/16 First Horizon Home Loans Opposition to 
SFR’s Motion for Summary Judgment JA_0569 

3&4 12 3/29/16 SFR’s Reply in Support of Motion for 
Summary Judgment JA_0699 

4 13 8/17/16 
Order Granting First Horizon Home Loans 
Motion for Summary Judgment and Denying 
SFR’s Motion for Summary Judgment  

JA_0779 

 
 



4 14 8/19/16 

Notice of Entry of Order Granting First 
Horizon Home Loans Motion for Summary 
Judgment and Denying SFR’s Motion for 
Summary Judgment 

JA_0786 

4 15 9/16/16 Notice of Appeal JA_0797 

4 16 9/16/16 Case Appeal Statement JA_0801 

4 17 6/21/16 Transcript of Proceedings Motion for 
Summary Judgment JA_0807 

4 18 9/13/16 Transcript of Proceedings Status Check JA_0873 
 

 
 



TAB 1 

TAB 1 

 

 

 

 

 

 

 

 

 

TAB  1 

JA_0001



I. Part Information 

CIVIL COVER SHEET 
Clark County, Nevada 

Case No. -------
(Assigned by Clerk's Office) 

A-13-679329-C 
XXVI 

Plaintiff(s) (name/address/phone): SFR INVESTMENTS 
POOLl, LLC 

Defendant( s) (name/address/phone): 

Attorney (name/address/phone): 

Howard C. Kim, Esq., Diana S. Cline, Esq., and Victoria L. 
Hightower; Howard Kim and Associates, 400 North 
Stephanie St., Suite 160, Henderson, Nevada 89014; (702) 
485-3300 

FIRST HORIZON HOME LOANS, A DIVISION OF FIRST 
TENNESSEE BANK, A NATIONAL ASSOCIATION; ANA 
TORRES, an individual; DOES I through X; and ROE 
CORPORATIONS I through X, inclusive 

Attorney (name/address/phone): 

II. Nature of Controversy (Please check applicable bold category and 
applicable subcategory, if appropriate) 

Real Property 

D Landlord/Tenant 

D Unlawful Detainer 

~ Title to Property 

D Foreclosure 
D Liens 
~ Quiet Title 
D Specific Performance 

D Condemnation/Eminent Domain 

D Other Real Property 
D Partition 

D Planning/Zoning 

Civil Cases 

Negligence 

D Negligence - Auto 

D Negligence - Medical/Dental 

D Negligence - Premises Liability 
(Slip/Fall) 

D Negligence - Other 

D Arbitration Requested 

Torts 

D Product Liability 
D Product Liability/Motor Vehicle 
D Other Torts/Product Liability 

D Intentional Misconduct 
D Torts/Defamation (Libel/Slander) 
D Interfere with Contract Rights 

D Employment Torts (Wrongful termination) 
D Other Torts 

D Anti-trust 
D Fraud/Misrepresentation 
D Insurance 
D Legal Tort 
D Unfair Competition 

Probate Other Civil Filing Types 

Estimated Estate Value: --

D Summary Administration 

D General Administration 

D Special Administration 

D Set Aside Estates 

D Trust/Conservatorships 
D Individual Trustee 

D Corporate Trustee 

D Other Probate 

D Construction Defect 

D Chapter40 
D General 

D Breach of Contract 
D Building & Construction 
D Insurance Carrier 
D Commercial Instrument 
D Other Contracts/Acct/Judgment 
D Collection of Actions 
D Employment Contract 
D Guarantee 
D Sale Contract 
D Uniform Commercial Code 

D Civil Petition for Judicial Review 
D Foreclosure Mediation 
D Other Administrative Law 
D Department of Motor Vehicles 
D Worker's Compensation Anneal 

D Appeal from Lower Court (also check 
applicable civil case box) 

D Transfer from Justice Court 
D Justice Court Civil Appeal 

D Civil Writ 
D Other Special Proceeding 

D Other Civil Filing 
D Compromise of Minor's Claim 
D Conversion of Property 
D Damage to Property 
D Employment Security 
D Enforcement of Judgment 
D Foreign Judgment - Civil 
D Other Personal Property 
D Recovery of Property 
D Stockholder Suit 
D Other Civil Matters 

III. Business Court Requested (Please check applicable category;/or Clark or Washoe Counties only.) 

D NRS Chapters 78-88 D Investments (NRS l 04 Art. 8) D Enhanced Case Mgmt/Business 
D Commodities (NRS 90) D Deceptive Trade Practices (NRS 598) D Other Business Court Matters 
D Securities (NRS 90) D Trademarks (NRS 600A) 

03/26/2013 /s/ Diana S. Cline 

Date Signature of initiating party or representative 

Nevada AOC - Research and Statistics Unit Form PA 201 
Rev. 2.5E JA_0002
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' 

COMP 
HOWARD C. KIM, ESQ. 
Nevada Bar No. 10386 

~j·~'"-

E-mail: howard@hkimlaw.com 
DIANA S. CLINE, ESQ. 
Nevada Bar No. 10580 
E-mail: diana@hkimlaw.com 
VICTORIA L. HIGHTOWER, ESQ. 
Nevada Bar No. 10897 
E-mail: victoria@hkimlaw.com 
HOWARD KIM & ASSOCIATES 
400 N. Stephanie St, Suite 160 
Henderson, Nevada 89014 
Telephone: (702) 485-3300 
Facsimile: (702) 485-3301 
Attorneys for Plaintiff 

CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEV ADA 

SFR INVESTMENTS POOL 1, LLC a Nevada Case No. A - 1 3 - 6 7 9 3 2 9 - C 
limited liability company, 

Plaintiff, 

FIRST HORIZON HOME LOANS, A 
DIVISION OF FIRST TENNESSEE BANK, A 
NATIONAL ASSOCIATION; ANA TORRES, 
an individual; DOES I through X; and ROE 
CORPORATIONS I through X, inclusive, 

Defendants. 

Dept. No. XXVI 

COMPLAINT 

Arbitration Exemptions: 
1. Action for Declaratory Relief 
2. Action Concerning Real Property 

Plaintiff SFR INVESTMENTS POOL 1, LLC ("SFR"), by and through its attorneys of 

records, the law firm HOWARD KIM AND ASSOCIATES, hereby demands quiet title and 

requests injunctive relief against the above named defendants as follows: 

Ill 

Ill 

Ill 

Ill 

Ill 
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I. PARTIES 

1. Plaintiff is a Nevada limited liability company with its principal place of business in 

Clark County, Nevada and the current title owner of the property commonly known as 5069 

Midnight Oil Drive, Las Vegas, NV 89122; Parcel No. 161-26-111-017 (the "Property"). 

2. Upon information and belief, Defendant FIRST HORIZON HOME LOANS, A 

DIVISION OF FIRST TENNESSEE BANK, A NATIONAL ASSOCIATION, ("First 

Horizon"), is a foreign entity that may claim an interest in the Property via a 2013 Trustee's 

sale. 

3. Upon information and belief, Defendant Ana Torres is an individual residing in Nevada 

and the former title owner of the Property. 

4. Upon information and belief, each of the defendants sued herein as DOES I through X, 

inclusive claim an interest in the Property or are responsible in some manner for the events and 

action that plaintiff seeks to enjoin; that when the true names capacities of such defendants 

become known, plaintiff will ask leave of this Court to amend this complaint to insert the true 

names, identities and capacities together with proper charges and allegations. 

5. Upon information and belief, each of the defendants sued herein as ROES 

CORPORATIONS I through X, inclusive claim an interest in the Property or are responsible in 

some manner for the events an happenings herein that plaintiff seeks to enjoin; that when the true 

names capacities of such defendants become known, plaintiff will ask leave of this Court to 

amend this complaint to insert the true names, identities and capacities together with proper 

charges and allegations. 

II. GENERAL ALLEGATIONS 

Plaintiff Acquired Title to the Property through Foreclosure of Super-Priority HOA Lien 

6. Plaintiff acquired the Property on March 6, 2013, by successfully bidding on the Property 

at a publicly-held foreclosure auction in accordance with NRS 116.3116, et. seq. ("HOA 

foreclosure sale"). Since the HOA foreclosure sale, Plaintiff has expended additional funds and 

resources in relation to the Property. 

7. On or about March 18, 2013, the resulting foreclosure deed was recorded in the Official 

- 2 -
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Records of the Clark County Recorder as Instrument Number 201303180003508 ("HOA 

Foreclosure Deed"). 

8. The foreclosure sale was conducted by Alessi & Koenig, LLC, agent for Squire Village 

at Silver Springs Community Association ("Squire Village HOA"), pursuant to the powers 

conferred by the Nevada Revised Statutes 116.3116, 116.31162, 116.31163 and 116.31164, the 

Squire Village HOA governing documents (CC&R's) and a Notice of Delinquent Assessment 

Lien, recorded on February 22, 2012 in the Official Records of the Clark County Recorder as 

Instrument Number 201202220001525 ("HOA Lien"). 

9. As recited in the HOA Foreclosure Deed, the HOA foreclosure sale complied with all 

requirements of law, including but not limited to, recording and mailing of copies of Notice of 

Delinquent Assessment and Notice of Default, and the recording, posting and publication of the 

Notice of Sale. 

10. Plaintiff was not the only bidder to attend the HOA foreclosure sale. 

11. Plaintiffs winning bid was in excess of the amount included in the HOA's notice of 

foreclosure sale as due and owing on the HOA Lien. 

12. Pursuant to NRS 116.3116(2), the entire HOA Lien 

is prior to all other liens and encumbrances of unit except: 

(a) Liens and encumbrances recorded before the recordation of the declaration 
and, in a cooperative, liens and encumbrances which the association creates, 
assumes or takes subject to; 
(b) A first security interest on the unit recorded before the date on which the 
assessment sought to be enforced became delinquent or, in a cooperative, the first 
security interest encumbering only the unit's owner's interest and perfected before 
the date on which the assessment sought to be enforced became delinquent; and 
( c) Liens for real estate taxes and other governmental assessments or charges 
against the unit or cooperative. 

13. NRS 116.3116(2) further provides that a portion of the HOA Lien has priority over even 

a first security interest in the Property: 

[the HOA Lien] is also prior to all security interests described in paragraph (b) to 
the extent of any charges incurred by the association on a unit pursuant to NRS 
116.310312 and to the extent of the assessments for common expenses based on 
the periodic budget adopted by the association pursuant to NRS 116.3115 which 
would have become due in the absence of acceleration during the 9 months 
immediately preceding institution of an action to enforce the lien[.] 

- 3 -
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14. Upon information and belief, the HOA took the necessary action to trigger the super-

priority portion of the HOA Lien. 

15. Upon information and belief, no party still claiming an interest in the Property recorded a 

lien or encumbrance prior to the declaration creating Squire Village HOA. 

16. Upon information and belief, Plaintiffs bid on the Property was in excess of the amount 

necessary to satisfy the costs of sale and the super-priority portion of the HOA Lien. 

17. Upon information and belief, Squire Village HOA or its agent Alessi & Koenig, LLC 

distributed or should have distributed the excess funds to lien holders in order of priority 

pursuant to NRS 116.3114( c ). 

18. Upon information and belief, Defendants had actual or constructive notice of the HOA 

Lien, including the super-priority portion of the HOA Lien. 

19. Upon information and belief, Defendants knew or should have known that the foreclosure 

of the HOA Lien, including the super-priority portion of the HOA Lien, would extinguish their 

security and ownership interests in the Property. 

20. Upon information and belief, prior to the HOA foreclosure sale, no individual or entity 

paid the full amount of delinquent assessments described in the HOA Lien and the Notice of 

Default. 

21. Upon information and belief, prior to the HOA foreclosure sale, no individual or entity 

paid the super-priority portion of the HOA Lien representing 9 months of assessments for 

common expenses based on the periodic budget adopted by the association which would have 

become due in the absence of acceleration for the relevant time period. 

22. Pursuant to NRS 116.31166, the foreclosure sale vested title in Plaintiff "without equity 

or right of redemption," and the Foreclosure Deed is conclusive against the Property's "former 

owner, his or her heirs and assigns, and all other persons." 

Interests, Liens and Encumbrances Extinguished by the Super-Priority HOA Lien 

23. Upon information and belief, Defendant First Horizon obtained title to the Property on 

February 26, 2013 at a non-judicial foreclosure sale pursuant to the terms of a deed of trust and 

recorded against the Property on or about March 7, 2013 in the Official Records of the Clark 
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County Recorder as Instrument No. 201303070003168. ("Bank foreclosure sale"). 

24. Upon acquiring the Property, First Horizon failed to satisfy the HOA Lien. 

25. Defendant First Horizon's ownership interest in the Property was extinguished by the 

foreclosure of the HOA Lien. 

26. Any interest in the Property via a deed of trust or other non-governmental lien was either 

extinguished by the Bank foreclosure sale or foreclosure of the super-priority portion of the HOA 

Lien. 

27. Defendant Ana Torres' ownership interest 1n the Property was extinguished by 

foreclosure of the HOA lien. 

III. FIRST CLAIM FOR RELIEF 
(Declaratory Relief/Quiet Title Pursuant to NRS 30.010, et. seq. and 116.3116, et. seq. 

against First Horizon Home Loans and Ana Torres) 

28. Plaintiff repeats and realleges the allegations of paragraphs 1-27 as though fully set forth 

herein and incorporate the same by reference. 

29. Pursuant to NRS 30.010, et. seq., this Court has the power and authority to declare the 

Plaintiffs rights and interests in the Property and to resolve the Defendants' adverse claims in 

the Property. 

30. Plaintiff acquired the Property on March 6, 2013 by successfully bidding on the Property 

at a publicly-held foreclosure auction in accordance with NRS 116.3116, et. seq. and the 

resulting HOA Foreclosure Deed vesting title in Plaintiff was recorded on March 18, 2013. 

31. Ana Torres, as previous title owner of the Property may assert a claim adverse to 

Plaintiff. 

32. Defendant First Horizon as previous title owner of the Property may assert a claim 

adverse to Plaintiff. 

33. A foreclosure sale conducted pursuant to NRS 116.31162, 116.31163 and 116.31164, like 

all foreclosure sales, extinguishes the title owner's interest in the Property and all junior liens and 

encumbrances, including deeds of trust. 

34. Pursuant to NRS 116.3116(2), the super-priority portion of the HOA Lien has priority 

over all liens and encumbrances on the Property except for: (1) liens and encumbrances recorded 

- 5 -
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before the recordation of the declaration and (2) liens for real estate taxes and other 

governmental assessments or charges. 

35. Defendants were duly notified of the HOA foreclosure sale and failed to act to protect 

their interests in the Property, if any legitimately existed. 

36. Plaintiff is entitled to a declaratory judgment from this Court finding that: (1) Plaintiff is 

the title owner of the Property; (2) the HOA Foreclosure Deed is valid and enforceable; (3) the 

HOA foreclosure sale extinguished Defendants' ownership and security interests in the Property; 

and ( 4) Plaintiff's rights and interest in the Property are superior to any adverse interest claimed 

by Defendants. 

3 7. Plaintiff seeks an order from the Court quieting title to the Property in favor of Plaintiff. 

V. SECOND CLAIM FOR RELIEF 
(Unjust Enrichment against First Horizon and Ana Torres) 

3 8. Plaintiff repeats and realleges the allegations of paragraphs 1- 3 7 as though fully set forth 

herein and incorporate the same by reference . 

39. Plaintiff has expended funds and resources 1n connection with the acquisition and 

maintenance of the Property. 

40. Defendants will benefit from the funds and resources expended by Plaintiff. 

41. Should Plaintiff's quiet title claim be denied, Defendants will have been unjustly 

enriched by the funds and resources expended by Plaintiff. 

42. Plaintiff will be damaged if Defendants are allowed to both retain their interests in the 

Property and the benefit of the funds and resources Plaintiff expended on the Property. 

43. Plaintiff has been required to hire attorneys to protect its rights in the Property and to 

pursue this action. 

44. Plaintiff is entitled to general and special damages in excess of $10,000.00. 

VI. THIRDCLAIM FOR RELIEF 
(Preliminary and Permanent Injunction against First Horizon) 

45. Plaintiff repeats and realleges the allegations of paragraphs 1- 44 as though fully set forth 

herein and incorporate the same by reference. 

46. Plaintiff properly acquired title to the Property at the HOA foreclosure sale on March 6, 

- 6 -
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2013. 

47. Defendant First Horizon may claim an interest in the Property through the First Horizon 

Deed of Trust which was extinguished by the HOA foreclosure sale. 

48. Defendants improperly proceeded with the sale or transfer of title to the Property and/or 

eviction proceedings based on a purported transfer of title through the non-judicial foreclosure of 

the First Horizon Deed of Trust. 

49. Any non-judicial foreclosure sale based on the First Horizon Deed of Trust is invalid as 

Defendants lost their interest in the Property, if any, at the HOA foreclosure sale. 

50. Any further sale or transfer of title to the Property by Defendants is invalid because their 

interest in the Property, if any, was extinguished by the HOA foreclosure sale. 

51. Any attempt to take or maintain possession of the Property by Defendants is invalid 

because their interest in the Property, if any, was extinguished by the HOA foreclosure sale. 

52. On the basis of the facts described herein, Plaintiff has a reasonable probability of 

success on the merits of its claims and has no other adequate remedies at law. 

53. Plaintiff is entitled to a preliminary injunction and permanent injunction prohibiting 

Defendants from beginning or continuing any eviction proceedings that would affect Plaintiffs 

possession of the Property. 

54. Plaintiff is entitled to a preliminary injunction and permanent injunction prohibiting 

Defendants from any sale or transfer that would affect the title to the Property. 

VII. PRAYER FOR RELIEF 

Plaintiff requests judgment against Defendants as follows: 

1. For a declaration and determination that SFR Investments Pool 1, LLC is 

the rightful owner of title to the Property, and that Defendants be declared to have no 

right, title or interest in the Property 

2. For a preliminary and permanent injunction that Defendants are prohibited 

from initiating or continuing eviction proceedings, sale or transfer of the Property; 

3. For general and special damages in excess of $10,000.00 

4. For an award of attorney's fees and costs of suit; and 

- 7 -
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5. For any further relief that the Court may deem just and proper. 

DATED April 2nd, 2013. 

- 8 -

HOWARD KIM & ASSOCIATES 

Isl Victoria L. Hightower 
Howard C. Kim, Esq. 
NevadaBarNo. 10386 
Diana S. Cline, Esq. 
Nevada Bar No. 10580 
Victoria L. Hightower, Esq. 
Nevada Bar No. 10897 
400 N. Stephanie St., Suite 160 
Henderson, Nevada 89014 
Phone: (702) 485-3300 
Fax: (702) 485-3301 
Attorneys for Plaintiff 

JA_0010



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

00. 11 
~ 
E-, 

12 -< 0 
"""" 'D .,,. -u - - 0 0 ~ 0 "' 13 f-, °' "' ' 

- 00 ,r, 

00. ::i < 00 .,,. 
00. C/J Q ~ -< -< N 

14 ti; > 0 
c 

~ ~ ~ 
~ -z 

~ z - 15 <Z 8 """" :r: 0 "' ~ ~ C/J "i ~~ 

§ ti;~ 
,r, 

16 00 .,,. 
·z ~ z~ 8 -< 8 :r: r--

~ 

17 ~ .,,. 
0 18 = 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

IAFD 
HOWARD C. KIM, ESQ. 
Nevada Bar No. 10386 
E-mail: howard@hkimlaw.com 
DIANA S. CLINE, ESQ. 
Nevada Bar No. 10580 
E-mail: diana@hkimlaw.com 
VICTORIA L. HIGHTOWER, ESQ. 
Nevada Bar No. 10897 
E-mail: victoria@hkimlaw.com 
HOWARD KIM & ASSOCIATES 
400 N. Stephanie St, Suite 160 
Henderson, Nevada 89014 
Telephone: (702) 485-3300 
Facsimile: (702) 485-3301 
Attorneys for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEV ADA 

SFR INVESTMENTS POOL 1, LLC a 
Nevada limited liability company, 

Plaintiff, 

FIRST HORIZON HOME LOANS, A 
DIVISION OF FIRST TENNESSEE BANK, 
A NATIONAL ASSOCIATION; ANA 
TORRES, an individual; DOES I through X; 
and ROE CORPORATIONS I through X, 
inclusive, 

Defendants. 

Case No. 

Dept. No. 

INITIAL APPEARANCE FEE 
DISCLOSURE (NRS CHAPTER 19) 

Pursuant to NRS Chapter 19, as amended by Senate Bill 106, filing fees are 

submitted for parties appearing in the above-entitled action as indicated below: 

Ill 

Ill 

Ill 

Ill 
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SFR INVESTMENTS POOL 1, LLC 

TOTAL 

DATED April 2nd, 2013. 
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$270.00 

$270.00 

HOWARD KIM & ASSOCIATES 

Isl Victoria L. Hightower 
Howard C. Kim, Esq. 
Nevada Bar No. 10386 
Diana S. Cline, Esq. 
Nevada Bar No. 10580 
Victoria L. Hightower, Esq. 
Nevada Bar No. 10897 
400 N. Stephanie St., Suite 160 
Henderson, Nevada 89014 
Phone: (702) 485-3300 
Fax: (702) 485-3301 

Attorneys for Plaintiff 
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I Abran E. Vigil, Esq. 
2 Nevada Bar No. 7548 

Ed"vard Chang, Esq. 
3 Nevada liar No. 11783 

BALLARD SPAHR LLP 
4 100 North City Parkway, Suite 1750 

ii Las Vegas, Nevada 89106 
5 j Telephone: (702) 471-7000 

I! Facsimile: (702) 471 ·7070 
6 Ii Email: vigila@ballardspahr.co1n 
I E1nail: change@ballardspahr.con1 

7! 
I Attorneys for First Horizon Ho111e 

s 11 Loans, a division of'J?irst Tennessee 
Bank National Association 

91 
I 

10 DISTRICT COURT 

11 I CLARK COUNTY, NEVADA 

Electronically Filed 
05/13/2013 04:41 :39 PM 

' 
~j.~, • ._ 

CLERK OF THE COURT 

12 I SFR INVESTMENTS POOL.1, LLC a Case No. A·13·679329·C 
~ t:: 8 0 

Nevada limited liability con1pany, 
::\.. ~ ~ ~ 13 
~ -~ ~- ~ 
~~jl[14I 
"" ::,: '><•?. vs 

Plaintiff, 

':'.2 ·.r: z '1 '~ ' . 
~ -Cl. vi c l;,; 
~ -~ <!:'. g_ () 

J b 8 i FIRST HORIZON HOl\,fE LOANS, A 
;§ •~ ; § 16 DIVl:SION OF FIRST TENNESSEE 

e:::: ~ [' 

~ - ~ B.ANK, l\ N .. L\TIONAL ASSOCI~-\1'ION; 
~ 17 Ai'JA TORR.ES, an individual; DOES I 

through X; and ROE CORPORA11IONS I 
18 through X, inclusive, 

19 

20 

Defendants. 

Dept. No. XXV1 

21 FIRST HORIZON HOME LOANS' ANSWER TO PLAINTIFF'S COMPLAINT 

22 Defendant First Horizon Home Loans, a division of Fitst 1\~nnessee Bank 

23 National Association (''First Horizon") by and through its undersigned counsel, 

24 responds to the plaintiffs complaint (''Complaint'') as follows, 

25 

26 1. 

I. PARTIES 

First Horizon is without sufficient information to admit or deny the 

27 allegations contained in Paragraph 1 of the Complaint, and therefore denies the1n. 

28 
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1 I - i 2. First Horizon admits that pursuant to the Trustee's Deed upon Sale 

2 I dated February 27, 2013 and recorded March 7, 2013 as Instrument Nun1her 

3 

4 

!"" d 

6 

7 

8 

9 

10 

11 

12 

13 

201303070003168 in the Official Records of Clark Countv Recorder's Office (the 
~ . 

"Official Records"), First Horizon is the grantee of certain real property as described 

in the Trustee's Deed upon Sale. First Horizon I-lome Loans is a division of First 

Tennessee Bank National i\ssociation. First 1'ennessee Bank NationalAssociation is 

a national banking association organiz,edunder the laws of the United States with its 

home office in the state of Tennessee. First Horizon is without sufficient inforrnation 

to admit or deny the remaining allegations contained in Paragraph 2 of the 

Complaint, and therefore denies the1n. 

3. First Horizon is ,vithout sufficient information to admit or deny the 

allegations contained in Paragraph 3 ofthe Complaint, and therefote denies then1. 

4. First Ho;rizon is without sufficient information to admit or deny the 

~ 14 allegations contained in Paragraph 4 of the Complaint, and therefore denies them. -:,.,.• 
< 
0. 

" 15 0 5. First I-Iorizon is without sufficient information to admit or deny the 
~· 

C-· 

" i16 allegations contained in Paragraph 5 of the Corn plaint, and therefore denies then1. 
C-· 
~ 

17 

181 
I 

19 

20 

21 

22 

23 

24 

25 

26 

II. GENERAL ALLEGATIONS 

6. First Horizon adrnits that pursuant to the Trustee's Deed upon Sale 

dated March 11, 2013 and recorded l\!Iarch 18, 2013 as Instrument Number 

201303180003508 in the Official Records ("HO~e\ Foreclosure Deed"), plaintiff was the 

Grantee (Buyer) at public auction on March 6, 2013. First I-Iorizon is without 

sufficient .information to admit or deny the ren1aining allegations contained in 

Paragraph 6 of the Con1plaint, and therefore denies them. 

7. :First Horizon admits that the Trustee's Deed upon Sale was recorded 

l\liarch 18, 2013 as Instrument Number 201303180003508 in the Official Records. 

8. First Horizon admits that the Notice of Delinquent Assessment (Lien) 

27 dated Feb:l:'uary 6, 2012 was recorded February 22, 2012 as Instrument Number 

28 201202220001525 in the Official Records ("HO,.,\ Lien''). First Horizon is without 
I 
l 

' 
2 
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1 sufficient information to ad1nit or deny the rema1n1ng allegations contained 1n 

2 Parag1·aph 8 of the ()o:mplaint, and therefore denies them. 

3 9. The HOA Foreclosure Deed speaks far itself. First Horizon is without 

4 sufficient information to adn1it or deny the remaining allegations contained in 

5 Paragraph 9 of the Co1nplaint, and therefore denies them. 

6 10. First Horizon is without sufficient information to admit or deny the 

7 allegations contained in Paragraph 10 of the Con1plaint, and therefore denies them. 

8 11. The HOA Foreclosure Deed speaks for itself. First Horizon is without 

9 sufficient inforn1ation to admit or deny the ren1aining allegations contained in 

10 Paragraph 11 of the Complaint, and therefore denies them. 

11 12. Paragraph 12 calls for a legal conclusion to which no response is 

~ 12 necessary. First Horizon denies the re1naining allegations contained in Paragraph 12 

0 17 c -
18 

19 

20 

Ql .:... 

22 

23 

24 

25 

26 

27 

of the Con1plaint. 

13. Paragraph 13 calls for a legal conclusion to which no response is 

necessary. First }Iorizou denies the ren1aining allegations contained in Paragraph 13 

ofthe Com.plaint. 

14. First Horizon is without sufficient information to admit or deny the 

allegations contained in Paragraph 14 of the Co1nplaint, and therefore denies them. 

15. First Horizon is without sufficient information ta admit or deny the 

allegations contained in Paragraph 15 of the Complaint, and therefore denies them. 

"l 6 J. . First Horizon is ,vithout sufficient information ta admit or deny the 

allegations contained in Paragraph 16 of the Co1nplaint, and therefore denies them. 

1 7. First Horizon is ,vithout sufficient information to adm.it or deny the 

allegations contained in Paragraph 17 of the Complaint, and therefo1'e denies them. 

13 .l . First Horizon is without sufficient information to adn1it or deny the 

allegations containedin Paragraph 18 of the Complaint, and therefore denies them. 

19. First Horizon denies the allegations contained in Paragraph 19 of the 

Complaint. 

3 
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I 
1 I 20. First Horizon is without sufficient information to admit or deny the 

2 I allegations contained in Paragraph 20 of the Complaint, and therefore denies them. 

sl 
i 

21. First Horizon is without sufficient information to adn1it or deny the 

411 allegations contained in Pa.ragraph 21 of the Complaint, and therefore denies them. 

5 Ii 22. Paragtaph 22 calls for a legal conclusion to which no response is 

6 
1 

necessary. First Horizon. is without sufficient information to admit or deny the 

7 remaining allegations contained in Paragraph 22 of the Complaint, and therefore 

8 i! denies then1. 
I 
I . 91 23. First Horizon admits that pursuant to the Trustee's Deed upon Sale 

11 101
1 

dated February 27, 2013 and recorded 1\1arch 7, 2013 as Instrument Number 

11 I 201303070003168 in the Official Records of Clark County Recorder's Office (the 
I . 

~ 12
1 

"Official Records''), First Horizon is the grantee of certain real property as described 
~ I 

:::'i ~ ! ~ 13 i I in the Trustee's Deed upon Sale. First Horizon was the highest bidder at public 
. l "· oo c:'. !1 
-""'-<~ I 
~ ~-' ~I.~ 14 i auction on February 26, 2013. First Horizon is without sufficient information to 
~;:GJ:..: II 
if'.i < z Z!; 
~ ; ~ ~ 15 1

1 

ad1nit or deny the remaining allegations contained in Paragraph 23 of the Complaint, 
~ 0 w -

~ iS ~ ~, 16 ! and therefore denies them. t5 ,---l t:. 
:z: 
0 
0 - 17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

24. First Horizon is without sufficient information to admit or deny the 

allegations contained in Paragraph 24 of the Complaint, and therefore denies the1n. 

25. Fitst Horizon denies the allegations contained in Paragraph 25 of the 

Complaint. 

26. First Horizon is ,vithout sufficient infor1nation to admit or deny the 

allegations contained in Paragraph 26 of the Complaint, and therefore denies them. 

27. First Horizon is without sufficient infor1nation to admit or denv the 
~ 

allegations contained in Paragraph 27 of the Co1nplaint, and therefore denies them. 

III. FIRST CI.AIM FOR RELIEF 
(Declaratory Relief/Quiet Title Pursuant to NRS 30.010, et. seq. and 116.3116, et, 

seq. against First Horizon Home Loans and Ana Torres) 

28. First Hotizo11 repeats and reaHeges the answers contained within 

28 paragraphs 1 through 27. 

4 
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1 29. Paragraph 29 calls for a legal conclusion to which no response is 

2 necessary. First Horizon is \Vithout sufficient information to ad1nit or deny the 

3 rema1n1ng allegations contained in Paragraph 29 of the Complaint, and therefore 

4 denies them. 

5 30. First Horizon admits that pursuant to the Trustee's Deed upon Sale 

6 dated l\ifarch 11, 2013 and recorded lVIarch 18, 2013 as Instrrunent Number 

7 201303180003508 in the Official Records, plaintiff \Vas the Grantee (Buyer) at public 

8 auction on l\,larch 6, 2013. First Horizon is without sufficient infor1nation to admit or 

9 deny the remaining allegations contained in Paragraph 30 of the Con1plaint, and 

10 therefore denies them. 
l 

lli 
I 

31. First Horizon 1s without sufficient inforn1ation to admit or deny the 

~ 12 allegations containe.d in Paragraph 31 of the Con1plaint, and therefore denies then1. 

32. First Horizon ad1nits the allegations contained in Parag1·aph 32 of the 

Complaint. 

33. Paragraph 33 calls for a legal conclusion to which no response is 
,-

§ 16 1 necessary. First 1Iorizon is without sufficient information to admit or deny the 
~· . 
~ i 

17 I remaining allegations contained in Paragraph 33 of the Con1plaint, and therefore 

18 denies them. 

19 34. Parag.raph 34 calls for a legal conclusion to which no response is 

20.l necessa1y. First Horizon is without sufficient infor1natio.n to admit or deny the 

211 re1naining allegations contained in Paragraph 34 of the Con1plaint, and therefore 

2·. 2 I d . tl I en1es 1e1n. 

23 II 35. J?'irst Horizon is without sufficient information to admit or deny the 

241 allegations contained in Paragraph 35 of the Complaint, and therefore denies them. 

25 I 36. First Hotizon denies the allegations contained. in Paragraph 36 of the 

26 Complaint. 

?7 I "7 - 0 • First Horizon denies the allegations contained in Paragraph 37 of the I 

28 Complaint. 

5 
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1 \.!. SECOND CLAII\1 FOR RELIEF 
(lJnjust Enrichment against First Horizon .. and-Ana rro:r:res) 

38. First Horizon repeats and reaHeges the ans\vers contained within 
,..., 
,::) ! 

4 
I paragraphs 1. through 37, 

i 39. First Horizon is -i,vithou.t sufficient information to adn1it or deny the 
l 

- l ~) l 

l: allegations contained in Pa1'agraph 39 of the ()omplaint, and therefi)1'e denies then1. 
Hl 

11

1

. 40. First Horizon is without sufficient information to admit or denv the I M 

7 I I allegations contained in Paragraph 40 of the Complaint, and therefore denies them. 
8 

41. First Horizon denies the allegations contained in Paragraph 41 of the 
s! 

i Cornp1aint. 
10 i 

d ,J2. First Horizon denies the allegations contained in Paragraph 42 of the 
1111 ... !• !i Complaint-
12 ii 

P 43. First l{orizon denies th<~ allegations contained in Paragraph 43 of the 
f1·')i ~2 0? 
. i 0 "<. ~ t ~, \_.,ompuun . 

:'::' l '' ~ '~'. 

First Horizon denies the allegations contained in Paragraph 44 of the -· 44. 

18 45, 

VI. THIRD CI .... .t\11vf FOR RELIEF 
(Preliminary and Permanent li1function agronsf.First Horizon) 

First Horizon repeats and realleges the answers contained ,;vithin 
I 

19 I paragraphs 1 through 44. 
l 

2{} 1i 
! 

46. First 1-Iorizon admits that pursuant to the Trustee's Deed upon Sak~ 

21 I dated J\,larch 11, 2013 and recorded 1\.1arch 18, 2013 as Instru1t'1ent Nun1be.r 

22 ll 201303180003508 in the Official I{ecords, plaintiff ,vas the (lrantee (Buyer) at: public 
~ 

90 i auction on Tu-larch 6, 2013. First Horizon is without sufficient intormation to ttd.mit or 
..:...,t} : . 

! 

24 deny the remaining allegations contained in Paragraph 46 of the Con1plaint, and 

95 i therefore d(~nies then1. 

2G I 47. First I-Iorizon al'..hnits that it clain1s an inte.n}st in the Property. First 
! 

27 ll Iforizon denies that :First Horizon's .Deed of Trust was extinguished by the I-IC)~-\ 
l ! 

28 I foreclosure sale. First Horizon is without sufficient info.rn1ation to adn1it or deny the 
I 

6 
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"' ~--ell 

1 remaining allegations contained in Paragraph 47 of the Co1nplaint, and therefore 

2 denies them. 

3 48. First Horizon denies the allegations contained in Paragraph 48 of the 

4 Complaint. 

5 49. First Horizon denies the allegations contained in Paragraph 49 of the 

6 Complaint. 

7 50. First Horizon denies the allegations contained in Paragraph 50 of the 

8 Con1plaint. 

9 51. First Horizon denies the allegations contained in Paragraph 51 of the 

10 Complaint. 

11 52. First Horizon denies the allegations contained in Paragraph 52 of the 

12 Complaint. 
[~...; ..;e, 0 

:j f;l_ ~ ~ 13 53. First Horizon denies the allegations contained in Paragraph 53 of the 
~;::.... <,"' ~ 

~ ~ ~I fil 14 Complaint. 
:,., ~ c::i ,< 
v,"'"'z,< ~ < "' i:J,... 

;;;:; ;:: ~ g 15 54. First Horizon dt~nies the allegations contained in Parag. raph 54 of the 
<Ct"""(jf'." 
;..J O (;!,l ' 

:i > ~ 
cc ~ ~ §' 16 Cornplaint. 

c ..) \::. 
z 
0 
0 17 

18 

FIRST AFFIRMATIVE DEFENSE 

Plaintiff failed to state clain1s or causes of action upon which relief may be 

19 granted. 

20 SECOND AFFIRMATIVE DEFENSE 

21 Plaintiffs alleged dan1ages are the result of its o,vn acts or omissions. 

22 THIRD AFFIRMATIVE DEFENSE 

23 All possible affirmative defenses may not have been alleged herein insofar as 

24 sufficient facts were not available after reasonable inquiry upon the filing of this 

25 answer, therefore Defendants reserve the right to a1nend this answer to allege 

26 additional affir1native defenses if subsequent investigation warrants. 

27 v"\rHEREFORE, First I-Iorizon pray for the following relief: 

28 1. Plaintiff takes nothing by way of its Complaint;· 

7 
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1:3 
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17 J. 

18! 

191 
i 
! 

20 

21 

29 ..:.., 

23 

24 

25 

26 

27 

')8 .., 

• 

I 
I 
I 

i 

2. .A.n award of First Horizon's reasonable attorneys' fees and costs; and 

3. For such other and further relief as the Court may dee1n just and 

proper. 

Dated: !viay 13, 2013. 

DMVVEST #9835963 v1 

BALL..ARD 8P1\IfR LLP 

Attorne3rs for First Horizon Honie Loans, a 
division of First Tennessee Bank National 
Association 
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l CERTIFICATE OF SER\l1CE 

2 I Pursuant to N.R.C.P. 5(b), I hereby certify that, on the f~=\l.ay of May, 2013, 

3 l a true and correct copy of the foregoing Firet Horizon Home Loan's .. .\nswer to 

411 Plain.tiffs Complaint was served via U.S. l\Jail postage prepaid and addressed to the 
l : 
;: 

..... i: "' 11 . , ~-) il ~o- !o~~:r1n<-r. 'I\ .I. "·····e 

6 Ii Ho"'"'I . .J (" I.{.;:m· E,;:c1 :: l"'li' (.:t u ...... 3....1.. .a.) _;_,';. ~ 

'' n· ·" c1· E ! ; 1ana ~- , Hlf;. -sq. 
711 \!ictoria L. 1-Iightovi!er, Esq. 

! HO\:VARD l{IM. & ASSOCIATES 
8 400 N. Stephanie St, Suite 160 

Hendt~.rson, Nf!vada 89014 

10 .,.4tto11:1e;'s for Plaintiff 

11 

12 

13 

14 

1,5 

16 

17 

18 

19 

20 

'}1 ,.., 

22 

.:) ,") 
.:..0 

2,:1 

25 

"16 .;., 

27 

28 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

18 

19 

MSJD 
MELANIE D. MORGAN, ESQ. 
Nevada Bar No. 8215 
CHRISTINE M. PARVAN, ESQ. 
NevadaBarNo.10711 
AKERMANLLP 
1160 Town Center Drive, Suite 330 
Las Vegas, Nevada 89144 
Telephone: (702) 634-5000 
Facsimile: (702) 380-8572 
Email: melanie.morgan@akerman.com 
Email: christine.parvan@akerman.com 

Attorneys for First Horizon Home Loans 

Electronically Filed 
03/02/2016 05:40:29 PM 

' 

~j·~'"-
CLERK OF THE COURT 

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEV ADA 

SFR INVESTMENTS POOL 1, LLC, a Nevada 
limited liability company, 

Plaintiff, 

v. 

Case No.: 

Dept. No. 

A-13-679329-C 

XXVI 

FIRST HORIZON HOME LOANS, A FIRST HORIZON HOME LOAN'S 
DIVISION OF FIRST TENNESSEE BANK, MOTION FOR SUMMARY JUDGMENT 
N.A., a national association; ANA TORRES, an 
individual; DOES I through X; and ROE 
CORPORATIONS I through X, inclusive, 

Defendants. 

20 First Horizon Home Loans (First Horizon) moves for summary judgment against SFR 

21 Investments Pool 1, LLC's (SFR) claims for unjust enrichment, quiet title, and declaratory relief. 

22 

23 

24 

25 

26 

27 

28 
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1 NOTICE OF MOTION 

2 TO: ALL INTERESTED PARTIES, AND THEIR COUNSEL OF RECORD: 

3 PLEASE TAKE NOTICE that the Court will hear FIRST HORIZON HOME LOAN'S 

4 MOTION FOR SUMMARY JUDGMENT on the OS day of APRIL , 2016, at the 

5 hour of 9 : 3 0 ~.m., or as soon thereafter as counsel may be heard in Department I of the above-

6 entitled Court, located at the Regional Justice Center, 200 Lewis Avenue, Las Vegas, Nevada. 

7 DATED this 2nd day of March, 2016. 

8 AKERMAN LLP 
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Isl Melanie D. Morgan. Esq. 
MELANIE D. MORGAN, ESQ. 
Nevada Bar No. 8215 
CHRISTINE M. PARVAN, ESQ. 
NevadaBarNo.10711 
1160 Town Center Drive, Suite 330 
Las Vegas, Nevada 89144 

Attorneys for First Horizon Home Loans 

2 

JA_0039



1 MEMORANDUM OF POINTS AND AUTHORITIES 

2 I. 

3 INTRODUCTION 

4 This case is different. The HOA foreclosed on First Horizon, as owner of the property, based 

5 on stale, inaccurate foreclosure notices only applicable to the former owner. The HOA violated its 

6 own CC&Rs and every non-judicial foreclosure provision of NRS Chapter 116 in doing so. Once 

7 First Horizon became owner through its foreclosure on its deed of trust, all of the HOA foreclosure 

8 notices to the former owner were obsolete and inaccurate. First Horizon is entitled to notice and an 

9 opportunity to be heard. SFR's theory in this case, of foreclosure without notice, based on the fig 

10 leaf of deed recitals, violates Shadow Wood Homeowners Assoc., et al. v. New York Comm. 

~ 11 Bancorp., 132 Nev. Adv. Opn. 5, 11 (2016). Summary judgment is warranted for First Horizon. 
00 

0 ' 
"' 0 :; ::! ~ 12 II. 

-"' . .--;::: O'\ N 
~ ;::::1000 
...i [/J < t::, 
...i i~~ 13 PLAINTIFF'S ALLEGATIONS 
~ Q~~ 
~iz jZ.~ 14 First Horizon owned the property at via a foreclosure sale on February 26, 2013. (Ex. A at 

"'[/JO 

u<~ 
~ ~ ~ ~ 15 iJ23 ). SFR alleges it purchased the property at a homeowner's association foreclosure sale that 

f-, [/J ~ 

o<r:8 
~ ....l ~ 16 occurred on March 6, 2013. (Id. at iJ6). SFR asserts it paid a sufficient amount to pay the super 

....l 

~ 17 priority portion of the homeowner's association lien and costs. (Id. at iJ16). 

18 SFR does not allege that First Horizon, as owner, received a notice of delinquent assessment, 

19 a notice of default and election to sell, a notice of trustee's sale prior to First Horizon acquiring title. 

20 SFR does not allege that First Horizon, as owner, was in default on any assessments. SFR does not 

21 allege First Horizon was delinquent in any assessments demanded of First Horizon by the HOA. 

22 SFR does not allege that the HOA requested that First Horizon pay a super priority amount. 

23 

24 

25 

26 

27 

28 
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1 

2 

III. 

STATEMENT OF UNDISPUTED MATERIAL FACTS 

3 A. 

4 

Foreclosure on the Deed of Trust Occurred Prior to the HOA Foreclosure. 

Ana Torres (Torres) obtained title in June 2008. (Ex. B, Deed). Torres borrowed $136,923 

5 

6 

7 

8 

9 

10 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

from First Horizon. (Ex. C, Deed of Trust). The loan was secured by a deed of trust recorded on 

July 25, 2008. (Id. at pg. 1). The loan is insured by the Federal Housing Administration, as is 

evident by the FHA Case Number (Id. at pg. 1) and the explanation of payments to HUD (Id. at pg. 

3). 

Torres defaulted on her home loan. A notice of default and election to sell was recorded on 

October 30, 2012. (Ex. D, NOD). A certificate of compliance with Nevada's Foreclosure Mediation 

Program was recorded on February 1, 2013. (Ex. E, Cert.). A notice of sale was recorded on 

February 7, 2013. (Ex. F, NOS). The notice of sale stated that the date for the public auction of the 

property was February 26, 2013. (Id.) The trustee's sale occurred on February 26, 2013, and the 

trustee's deed was recorded on March 7, 2013. (Ex. G, Trustee's Deed). First Horizon credit bid for 

the property and obtained it for $151,283.09. (Id.) 

B. Foreclosure on the HOA Lien Occurred Subsequent to the Deed of Trust Foreclosure. 

The homeowners association, Squire Village at Silver Springs Community Association 

(HOA), through their collection agent, Alessi & Koenig (Alessi) recorded a notice of delinquent 

(lien) on March 22, 2012 (Ex. H, Notice of Lien). Alessi then recorded a notice of default and 

election to sell on April 20, 2012. (Ex. I, Notice of Default). Alessi recorded a notice of sale on 

February 5, 2013. (Ex. J) Alessi then purportedly sold the property to SFR on March 6, 2013. (Ex. 

K, Trustee's Deed). SFR paid $7,000. (Id. at pg. 1). 

4 
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1 c. 

2 

The CC&Rs, Sec. 7.7, Prohibit Foreclosure Against First Horizon, the New Owner, 
until First Horizon is Given Thirty Days' Notice of the Amount Owing. 

3 

4 

5 

6 

7 

8 

9 

Section 7. 7 of the CC&Rs is called "Rules Regarding Billing and Collection Procedures." 

(Ex. L, CC&Rs at pg. 31 ). This section, in relevant part, provides as follows: 

(Id.). 

The failure of the Association to send a bill to a Member shall not 
relieve any Member of his liability for any Assessment or charge 
under this Declaration, but the Assessment Lien therefor shall not be 
foreclosed as set forth Section 7 .10 below until the Member has been 
given not less than thirty (30) days written notice prior to such 
foreclosure that that the Assessment or any installation thereof is or 
will be due and of the amount owing. 

10 D. Alessi Would Have Postponed the Sale Had it Read First Horizon's Notice of Sale. 

18 

19 

20 

21 

22 

23 

David Alessi, testified as Alessi's person most knowledgeable. (Ex. M, Transcript of David 

Alessi's Deposition). He testified as to Alessi's procedures where a lender forecloses and becomes 

owner prior to a homeowner's association foreclosure: 

Q. Okay. If Alessi had known that the lender had foreclosed days 
before the HOA foreclosure sale, would it have moved forward 
with the sale? 

A. 

Q. 

A. 

Ms. Ebron: Calls for speculation, incomplete hypothetical. 

Mr. Loizzi: Join. Go Ahead. 

I would answer the question that in general we would not. 

And why not. 

Because there would have been a new - well, would have been 
a trustee's deed recorded by the bank and we would have 
known of the foreclosure and probably would have sought 
payment by the bank of the amounts due. We probably would 
have restarted the collection process if there had been a 
trustee's deed recorded into the bank's name. That is my 
recollection of our policy at that time. 

24 (Id. at 49:9-25 and 50: 1). 1 

25 

26 

27 

28 
1 The question that prompted Mr. Alessi to describe Alessi's collection policies where a new owner attains 
title was not objected to during the deposition. 
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1 E. SFR Bought the Property for Less than lOo/o of the Property's Fair Market Value. 

2 First Horizon disclosed an appraisal expert in this case, Matthew Lubawy. (Ex. N). Lubawy 

3 analyzed the property's fair market value on the date of the HOA's foreclosure. (Id. at 

4 Lubawy00003). The appraised value was $94,000. (Id.). 

5 IV. 

6 REQUEST FOR JUDICIAL NOTICE 

7 1. The publicly recorded documents marked as Exhibits B through L. These 

8 documents are public record and not subject to reasonable dispute. See NRS 47.130. 

9 

10 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2. Exhibits O through P. Published Articles Concerning Planned Unit Communities in 

the United States. US. v. WR. Grace, 504 F.3d 745 (9th Cir. 2007); and 

3. Exhibits Q through R: Legislative history compiled by Nevada's Legislative 

Counsel Bureau AB 204 in 2009 and AB 221 in 1991. Aramark Facility Servs. v. SEIU, Local 1877, 

530 F.3d 817, 826 n.4 (9th Cir. 2008). 

v. 

LEGAL STANDARDS 

Under Rule 56, a motion for summary judgment should be granted "when the pleadings and 

other evidence on file demonstrate that no 'genuine issue as to any material fact [remains] and that 

the moving party is entitled to judgment as a matter of law."' Wood v. Safeway, (2005) 121 Nev. 

724, 729; 121 P.3d 1026, 1029, NRCP 56(c). Materiality is dependent on the underlying substantive 

law, and includes only those factual disputes that could change the ultimate outcome of a case. Id. 
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1 

2 

VI. 

LEGAL DISCUSSION 

3 A. 

4 

SFR's Claims for Unjust Enrichment and Quiet Title/ Declaratory Relief All Fail under 
Nevada State Law. 

5 

6 

7 

8 

9 

10 

18 

19 

20 

21 

22 

23 

24 

25 

26 

1. Unjust Enrichment Fails - SFR Conferred No Benefit on First Horizon. 

The essential elements of unjust enrichment "are a benefit conferred on the defendant by the 

plaintiff, appreciation by the defendant of such benefit, and acceptance and retention by the 

defendant of such benefit." Unionamerica Mtg. v. McDonald, 97 Nev. 210, 212, 626 P.2d 1272, 

1273 (1981). Here, SFR has provided no admissible evidence to demonstrate it conferred a benefit 

of any kind on First Horizon. This lack of evidence is fatal to SFR's unjust enrichment claim. First 

Horizon is entitled to summary judgment. 

2. Quiet Title/Declaratory Relief Fails. 

(a) HOA Foreclosure Sale is Void under the CC&Rs. 

CC&Rs run with the land and provide a burden and a benefit of rights to the property owner. 

Boulder Oaks Cmty. Ass'n v. B & J Andrews, 169 P.3d 1155, 1160-1161 (Nev. 2007). The burden of 

this association's CC&Rs is the obligation to pay assessments. The benefit of the CC&Rs is the 

HOA must comply with the notice provisions governing how the HOA enforces its right to collect 

assessments. 

Here, the HOA's foreclosure collection activities were deficient under 7.7. The HOA had no 

power to foreclose against a member of the community without sending written notice to the 

community member. First Horizon was a member of HOA's community as of February 26, 2013 by 

virtue of foreclosure sale. (Ex. G, supra). SFR admitted as much in its complaint. (Ex. A, supra, at 

iJ23). First Horizon then is entitled to the benefits of its ownership. First Horizon is entitled under 

Section 7.7 to written notice of default and written notice of the amount supposedly due. (Ex. L, 

supra, at pg. 31 ). The HOA made these notice provisions mandatory by stating that the "Assessment 

Lien therefor shall not be foreclosed," if these notice provisions are not complied with by the HOA. 

27 (Id.) It is an undisputed material fact that the HOA did not comply with Section 7.7. The 

28 foreclosure sale is void. 
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1 The Court in Shadow Wood Homeowners Assoc., et al. v. New York Comm. Bancorp., 132 

2 Nev. Adv. Opn. 5, 11 (2016) correctly determined that the recitals as to statutory compliance are not 

3 irrebuttable conclusions. Nevada's Supreme Court in Shadow Wood specifically held that trial 

4 court's retain equitable power to set aside a foreclosure sale. Shadow Wood Homeowners Assoc., 

5 132 Nev. Adv. Opn. at 14-15. The court correctly analogized foreclosures under NRS Chapter 116 

6 to foreclosures under NRS Chapter 107. Id. at 14. "The conclusive recital provisions in NRS 

7 107.030(8) have never been argued to carry the preemptive effect that [Appellants] attribute to NRS 

8 116.31166." Id. at 12-13. So too the recitals in NRS 116.31166. Thus, a foreclosure cannot stand, 

9 for example, where no default occurred, despite the recitals in the deed. Id. at 11. 

10 Here, First Horizon was not in default of any obligation to pay assessments. The HOA's 

~ 11 CC&Rs mandated that First Horizon be given notice of the amount owed after First Horizon's 
00 

0 ' 
"' 0 

';-; ~ ~ 12 foreclosure sale and 30 days' notice in order to pay that amount. SFR, contrary to Shadow Wood, is 
-"' . .--;::: O'\ N 
~ ;::::1000 
...i [/J < t::, 
...i t~~ 13 asking this Court to confirm a default by First Horizon where none exists. Summary judgment is 
~ Q~~ 
~iz j z.~ 14 warranted. 

"'[/JO 

u<~ 
~ ~~~ 15 A senior mortgagee, like First Horizon prior to February 26, 2013, has no obligation to pay 

f-, [/J ~ 

o<r:8 
~ --l ~ 16 assessments prior to taking title. The CC&Rs provide that such assessments that became due prior 

....l 

~ 17 to First Horizon's foreclosure sale are the personal obligation of the former owner, Torres. (Ex. L, 

18 supra, at pg. 33).2 Chapter 116 certainly provides no such obligation. SFR certainly cites to no 

19 statutory provision. No such requirement exists. 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2 Note, Section 7.8.3 is not a mortgage savings clause of the type ruled unenforceable in SFR. See SFR 
Investments Pool 1, LLC, 130 Nev. Adv. Op. 75 at 23-24. Indeed, Section 7.8.3 recites NRS 116.3116(2). 
Thus, the HOA, in contrast to the HOA in SFR, is not waiving its rights to a super priority of assessments. 
Sections 7. 7 and 7.8.3, when read together, provide a procedure for the HOA to collect the super priority lien 
amount after the mortgagee's foreclosure through 7. 7's notice procedure. 
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(b) The Grossly Inadequate Price, Plus Lack of Notice, Justify Setting Aside 
the HOA's Foreclosure Sale. 

The Shadow Wood court adopted the analysis of Restatement (Third) of Property: Mortgages 

§8.3 (1997). Shadow Wood Homeowners Assoc., 132 Nev. Adv. Opn. at 15. Section 8.3 provides: 

(a) A foreclosure sale price obtained pursuant to a foreclosure 
proceeding that is otherwise regularly conducted in compliance with 
applicable law does not render the foreclosure defective unless the 
price is grossly inadequate. 

(b) Subsection (a) applies to both power of sale and judicial 
foreclosure proceedings. 

(Emphasis added). 

The Restatement authors went on to define what it means by "grossly inadequate:" 

"Gross inadequacy" cannot be precisely defined in terms of a specific 
percentage of fair market value. Generally, however, a court is 
warranted in invalidating a sale where the price is less than 20 percent 
of fair market value and, absent other foreclosure defects, is usually 
not warranted in invalidating a sale that yields in excess of that 
amount. See Illustrations 1-5. While the trial court's judgment in 
matters of price adequacy is entitled to considerable deference, in 
extreme cases a price may be so low (typically well under 20o/o of 
fair market value) that it would be an abuse of discretion for the 
court to refuse to invalidate it. 

Id. at cmt. b. (Emphasis added). 
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Finally, the Restatement authors expressly embraced Nationstar's formula and method of 

proving gross inadequacy: 

This section articulates the traditional and widely held view that a 
foreclosure proceeding that otherwise complies with state law may not 
be invalidated because of the sale price unless that price is grossly 
inadequate. The standard by which "gross inadequacy" is 
measured is the fair market value of the real estate. For this 
purpose the latter means, not the fair "forced sale" value of the real 
estate, but the price which would result from negotiation and mutual 
agreement, after ample time to find a purchaser, between a vendor who 
is willing, but not compelled to sell, and a purchaser who is willing to 
buy, but not compelled to take a particular piece of real estate. 

Id. (Emphasis added). No one would be so daft as to argue a foreclosure sale should bring a fair 

market value. Indeed, the Restatement's authors note that forced sales such as foreclosures typically 

sell for less than fair market value in their introductory discussion in Section 8.3. See Restatement 

(Third) of Property: Mortgages §8.3 cmt.a (1997). The point of the Restatement approach adopted 

by the Shadow Wood court is to compare the fair market value of the property versus what it actually 

sold for at the foreclosure sale. Id. at cmt. b, Illustration 2. If the forced sale price is less than 20% 

of the fair market value, then the court should set aside the foreclosure sale as "grossly inadequate." 

Id.; see also Shadow Wood Homeowners Assoc., 132 Nev. Adv. Opn. at 15. 
The Court should note that the Restatement author's formula for arriving at "fair market 

value" is identical to Nevada law under NRS §375.010(2), the statute that the Clark County Assessor 

used to formulate the property's assessed value that appears on the trustee's deeds' declaration of 

value page. 

In Shadow Wood, the amount paid was 23 percent amount, which was, to quote the Court, 

"not obviously inadequate." However, in the instant matter, the sales price SFR was able to obtain 

the Property for was less than 10% of appraised value. The Court will recall from the 

Countermotion that Defendant pointed out the following: 

(1) 
(2) 

The appraised value of the property was $94,000; 
The amount paid by plaintiff in the foreclosure auction was $7,000.00. 

10 
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SFR paid less than 10% of the fair market value of the Property. This percentage of the 

property's fair market value is subject to judicial notice under NRS §47.130. This amount is a far 

cry from the 20 percent mandated by Section 8.3 of the Restatement and the Shadow Wood case. 

In addition, there was a procedural flaws in the foreclosure sale. First, the HOA did not 

serve First Horizon with the notice required by Sec. 7.7 of the CC&Rs. Second, every HOA notice 

prior to First Horizon's foreclosure sale instantly became meaningless or stale once First Horizon 

foreclosed on February 26, 2013. First Horizon's foreclosure extinguished the sub-priority portion of 

the HOA's lien. Third, Alessi testified it was its policy to restart the collection process where it 

knows a bank has foreclosed. First Horizon's foreclosure at a public foreclosure sale was public 

information in the notice of sale. Alessi simply did not read the notice of sale. The Court is 

warranted under Shadow Wood to set aside the foreclosure sale on summary judgment. 

B. SFR's Claims for Unjust Enrichment and Quiet Title/ Declaratory Relief All Fail under 
Federal Law. 

1. HOA Foreclosure on First Horizon Without Actual Notice to First Horizon 
Frustrates the Objectives of the Single Family Mortgage Insurance Program. 

Under the Supremacy Clause, state law that conflicts with federal law-including federal 

regulations-is preempted. Crosby v. Nat'! Foreign Trade Council, 530 U.S. 363, 372 (2000); Fid. 

Fed. Savings & Loan Ass 'n v. De la Cuesta, 458 U.S. 141, 153-54 (1982) (holding that federal 

regulations have same preemptive force as federal statutes). Federal conflict preemption applies if 

the challenged [state] law "'stands as an obstacle to the accomplishment and execution of the full 

purposes and objectives of Congress."' Crosby, 530 U.S. at 372-73 (quoting Hines v. Davidowitz, 

312 U.S. 52, 67 (1941)). A state law stands as an "obstacle" to federal law, and is thus preempted 

under the Supremacy Clause, whenever it conflicts, interferes, or is inconsistent with "the full 

purposes and objectives of Congress." Geier v. Am. Honda Motor Co., 529 U.S. 861, 873 (2000) 

(quoting Hines, 312 U.S. at 67). 

11 
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1 Applying these principles immediately after the Nevada Supreme Court's SFR decision, 

2 Chief Judge Navarro of the U.S. District Court in Nevada held that, "[b ]ecause a homeowners 

3 association's foreclosure under Nevada Revised Statute § 116.3116 on a Property with a mortgage 

4 insured under the FHA insurance program would have the effect of limiting the effectiveness of the 

5 remedies available to the United States, the Supremacy Clause bars such foreclosure sales." 

6 Washington & Sandhill Homeowners Ass 'n v. Bank of Am., NA., 2014 WL 4798565, at *7 (D. Nev. 

7 Sept. 25, 2014). Similarly, Judge Mahan of the U.S. District Court in Nevada held that "[a]llowing 

8 an HOA foreclosure to wipe out a first deed of trust on a federally-insured property thus interferes 

9 with the purposes of the FHA insurance program." Saticoy Bay LLC, Series 7342 Tanglewood Park 

10 v. SRMOF II 2012-1, et al, 2015 WL 1990076, at *4 (D. Nev. April 30, 2015). Because the deed of 

~ 11 trust was federally insured, Judge Mahan held that "the homeowners' association sale in the instant 
00 

0 ' 
"' 0 -;-;::!~ 12 case is void." Id. at *5. 

-"' . .--;::: O'\ N 
~ ;::::1000 
...i [/J < t::, 
...i t~~ 13 In this case, as in Washington & Sandhill and Saticoy Bay, the HOA foreclosed on First 
~ Q~~ 
~iz jZ.~ 14 Horizon, as owner. First Horizon after it foreclosed on February 26, 2013 was then unable to convey 

"'[/JO 

u<~ 
~ ~~~ 15 title to HUD, as is required under the Single Family Mortgage Insurance Program. See 24 CFR 

f-, [/J ~ 

o<r:8 
~....l~ 16 §203.366. SFR's theory in this case is that First Horizon, once it became owner, was not entitled to 

....l 

~ 17 any notices under Chapter 116. HOA foreclosure without actual notice to First Horizon, as owner, 

18 makes it impossible for First Horizon to convey title to HUD. 

19 
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2. As Applied to the Unique Facts of This Case, NRS Chapter 116's Foreclosure 
Scheme Violates First Horizon Federal Procedural Due Process Rights. 

(a) Procedural Due Process Means Meaningful Notice and an a Meaningful 
Opportunity to be Heard. 

Nevada's Legislature cannot enact a statute that strips First Horizon of its constitutional due 

process rights. See, e.g., Consolidated Edison Co. v. Pub. Serv. Comm 'n, 447 U.S. 530, 100 S. Ct. 

2326, 65 L.Ed. 2d 319 (1980); First Nat'! Bank of Boston v. Bellotti, 435 U.S. 765, 98 S. Ct. 1407, 

55 L.Ed. 2d 707 (1978). Procedural due process means at a minimum notice and an opportunity to 

be heard prior to the deprivation of the protected property interest. Mullane v. Central Hanover 

Bank & Trust Co., 339 U.S. 306, 313, 70 S.Ct. 652, 94 L.Ed. 865 (1950). The definition of 

procedural due process is flexible and necessarily depends on the nature of the case. Id. at 314-315. 

"Parties whose rights are to be affected are entitled to be heard." Fuentes v. Shevin, 407 U.S. 67, 80 

92 S.Ct. 1983, 32 L.Ed.2d 556 (1972). 

(b) State Action is Met Here. 

There is no simple line between state action and private action. The Ninth Circuit has 

recognized four different criteria, or tests, used to identify state action: "(1) public function; (2) joint 

action; (3) governmental compulsion or coercion; and ( 4) governmental nexus." Sutton, Jr. v. 

Providence St. Joseph Med. Ctr., 192 F.3d 826, 835-836 (9th Cir. 1999). Regardless of the label 

used, the challenged action must result from government policy. Id. at 835. 

State action exists where the state has used coercive power, whether covert or overt, or 

provided significant encouragement to the private actor such that the challenged action can be fairly 

attributable to the state. Blum v. Yaretsky, 457 U.S. 991, 104, 102 S.Ct. 2777, 73 L.Ed.2d 534 

(1982). The government compulsion test is met. The super priority portion of the HOA's lien that 

survived First Horizon's because of a statutory right that did not exist at common law. The super 

priority did not exist as a result of voluntary agreement as is typical of a debtor-creditor relationship. 

13 
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1 The state of Nevada has done more than acquiesce in the remedy of non-judicial foreclosure 

2 to enforce a private bargain between two private parties. The contrast between Flagg Brothers, Inc 

3 v. Brooks, 436 U.S. 149, 98 S.Ct. 1729, 56 L.Ed.2d 185 (1978) (warehouseman's lien statute) and 

4 Apao v. Bank of New York, 324 F.3d 1091, 1094-1095 (9th Cir. 2003) (deed of trust foreclosure 

5 statute) could not be more great. First, Nevada mandated the creation of this particular HOA, and 

6 all HOAs in Nevada, because they govern common open space. Second, HOAs had supplanted 

7 traditional state actors in providing services commonly enjoyed such as maintenance of private 

8 streets, providing recreational resources, and maintenance of common areas such as street lights and 

9 sidewalks. Third, the source of the super priority lien is not a private agreement. Fourth, Nevada 

10 barred HOAs and deed of trust beneficiary's from subordinating the HOA's super priority lien. 

~ 11 Fifth, in 2009, Assemblyperson Spiegel stated that the super priority had to be lengthened to ensure 
00 

0 ' 
"' 0 

';-; ~ ~ 12 that the HOAs, who had supplanted local governments in providing services, did not fail. Sixth, the 
-"' . .--;::: O'\ N 
~ ;::::1000 
...i [/J < t::, 
...i t~~ 13 scholarly authority concerning rise in the number of HOAs nationally can be explained in large part 
~ Q~~ 
~iz j z.~ 14 because HOAs supplanted public actors in providing commonly enjoyed services at no cost to local 

"'[/JO 

u<~ 
~ ~~~ 15 governments. 

f-, [/J ~ 

o<r:8 
;::; ....l t::, 1 6 - .. 

....l 
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1 The state is also intertwined with the creation of HOAs, the creation of HOA super priority, 

2 and the requirement that super priority not be subject to subordination. Nationally, private 

3 community associations have exploded in numbers over the past 40 years. In 1970, there were 

4 approximately 10,000 community associations. (Ex. 0, Community Ass'n Institute, Community 

5 Ass'n Fact Book, p. 7 of 61 (2014)) Nationwide, there were 333,600 community associations 

6 governing 66,000,000 Americans as of 2014. Id. The savings to local governments are because of 

7 HOAs help explain the dramatic expansion: 

8 

9 

10 

18 

19 

20 
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25 

26 

27 

28 

Local government gets developments that are significantly self
financing, often have additional amenities, and add to the local tax 
base. At the same time, RCA development relieves local government 
and, thereby, existing taxpayers of much of the responsibility for 
financing infrastructure and services. 

(Ex. P, Residential Community Associations: Private Governments in the Intergovernmental 

System?, p. 5 (1989). Statistics may, in fact, underestimate, the savings to local government of the 

privatization of government services: 

Public finance statistics do not include estimates of how much money 
RCAs are spending on "public" services, or of the precise extent to 
which RCA members are subsidizing the public services provided to 
non-RCA homeowners. The increasing number of RCA communities 
and the fact that they are estimated to include as many as 29 million 
people suggest that public finance statistics seriously understate 
expenditures for community facilities and services. In all probability, 
RCAs account for the most significant privatization of local 
government responsibilities in recent times, as measured by the 
amount of expenditure relief given to the public sector for capital 
investment and operations. 

Id. at p. 18. Recently, the Foundation for Community Research estimated the savings to local 

government of services provided by homeowners associations as "between $2 to $4 billion a year by 

minimizing the need for building and health code enforcement and other public safety services." 

(Ex. 0, supra, Community Association Fact Book, Community Services as an Association Core 

Function, p. 26 (2014). 
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1 Nevada adopted HOA super priority to serve a state interest. This is patent because the same 

2 assembly bill, AB 221, that created HOA super priority also mandated the creation of HOAs to 

3 govern the planned community's common open space. That Nevada's super priority is intended to 

4 serve a governmental purpose was made plain by AB 204 in 2009 when super priority was 

5 lengthened from 6 months to 9 months. Assembly Person Ellen Spiegel testified about the 

6 legislature's purpose in extending the period of priority in her March 6, 2009 testimony: 
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Just as a summary, A.B. 204 extends the existing superpriority from 
six months to two years. There are no fiscal notes on this. In a nutshell, 
this bill makes it possible for common-interest communities to collect 
dues that are in arrears for up to two years at the time of foreclosure. 
This is necessary now because foreclosures are now taking up to two 
years. At the time the original law was written, they were taking about 
six months. So, as the time frames moved on, the need has moved up. 

(Ex. Q, Hearing on AB 204 Before Assemb. Comm. on the Judiciary, 75th Legislature, p. 34 (2009) 

(Statement of Assemblyperson Ellen Spiegel). Assemblyperson Spiegel then explained the 

legislature's policy goals in expanding the time period applicable to the super priority lien: 

The objectives are, first and foremost, to help homeowners, banks, and 
investors maintain their property values; help common-interest 
communities mitigate the adverse effects of the mortgage/foreclosure 
crisis; help homeowners avoid special assessments resulting from 
revenue shortfalls due to fellow community members who did not pay 
required fees; and, prevent cost-shifting from common-interest 
communities to local governments. 

(Id.; see also Ex. R, Document Submitted by Assemblyperson Spiegel in conjunction with her 

testimony on March 6, 2009, at pgs. U-3 and U-13). (Emphasis added). 

In sum, Nevada is overtly involved every aspect of HOA super priority lien foreclosure. 

State action is met. 
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(c) Actual Notice is First Horizon's Due. 

The Due Process Clause of the U.S. Constitution requires that, "at a m1n1mum, [the] 

deprivation of life, liberty, or property by adjudication be preceded by notice and an opportunity for 

hearing appropriate to the nature of the case." Mullane v. Central Hanover Bank & Trust Co., 339 

U.S. 306, 314 (1950) (emphasis added). An "elementary and fundamental requirement of due 

process ... is notice reasonably calculated, under all circumstances, to apprise interested parties of 

the pendency of the action and afford them an opportunity to present their objections." Tulsa Prof! 

Collection Services, Inc. v. Pope, 458 U.S. 478, 484 (1988) (quoting Mullane, 339 U.S. at 314) 

( emphasis added). Put more simply, state action may not extinguish an interest in real property 

unless the holder of that interest is afforded notice of that action. 

(d) HOA Deprived First Horizon of Actual Notice. 

First Horizon, as owner, did not receive any of the foreclosure notices required by NRS 

Chapter 116. First Horizon did not receive a notice of delinquent assessment. NRS 

116.31162(1)(a). First Horizon did not receive a notice of default and election to sell. NRS 

116.31162(1 )(b ). First Horizon did not receive a notice of sale. NRS 116.31165. 

The foreclosure notices sent to the former owner, Torres, were made inaccurate once First 

Horizon became owner. First Horizon's February 26, 2013 foreclosure necessarily had the effect of 

making the information contained in the prior foreclosure notices stale. First Horizon's February 26, 

2013 foreclosure extinguished the sub priority piece of the HOA's lien. First Horizon received none 

of the statutory notices that the former owner, Torres, received. First Horizon was deprived of the 

opportunity to be heard and to pay the remaining portion of the HOA's lien. 
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1 VII. 

2 CONCLUSION 

3 Based on the foregoing, this Court should grant summary judgment to First Horizon. 

4 DATED this 2nd day of March, 2016. 

5 AKERMAN LLP 
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Isl Melanie D. Morgan. Esq. 
MELANIE D. MORGAN, ESQ. 
Nevada Bar No. 8215 
CHRISTINE M. PARVAN, ESQ. 
NevadaBarNo.10711 
1160 Town Center Drive, Suite 330 
Las Vegas, Nevada 89144 

Attorneys for First Horizon Home Loans 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am an employee of Akerman LLP, and that on this 2nd day of 

March, 2016 and pursuant to NRCP 5, I caused to be served a true and correct copy of the foregoing 

FIRST HORIZON HOME LOAN'S MOTION FOR SUMMARY JUDGMENT, in the 

following manner: 

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced 

document was electronically filed on the date hereof & served through the Notice Of Electronic 

Filing automatically generated by the Court's facilities to those parties listed on the Court's Master 

Service List. 

Howard C. Kim, Esq. 
Kim Gilbert Ebron 
7625 Dean Martin Drive, Suite 110 
Las Vegas, Nevada 89139 

Attorneys for Plaintiff 

Isl Allen G. Stephens 
An employee of AKERMAN LLP 
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Electronically Filed 
04/02/2013 12:18:31 PM 

' 
COMP 
HOWARD C. KIM, ESQ. 
NevadaBarNo. 10386 

~j.~~ 

E-mail: howard@hkirnlaw. corn 
DIANA S. CLINE, ESQ. 
Nevada Bar No. 10580 
E-mail: diana@hkirnlaw.com 
VICTORIA L. HIGHTOWER, ESQ. 
Nevada Bar No. 10897 
E-mail: victoria@hkirnlaw.com 
HOWARD KIM & ASSOCIATES 
400 N. Stephanie St, Suite 160 
Henderson, Nevada 89014 
Telephone: (702) 485-3300 
Facsimile: (702) 485-3301 
Attorneys for Plaintiff 

CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEV ADA 

SFR INVESTMENTS POOL 1, LLC a Nevada Case No. A - 1 3 - 6 7 9 3 2 9 - C 
limited liability company, 

Plaintiff, 

FIRST HORIZON HOME LOANS, A 
DIVISION OF FIRST TENNESSEE BANK, A 
NATIONAL ASSOCIATION; ANA TORRES, 
an individual; DOES I through X; and ROE 
CORPORATIONS I through X, inclusive, 

Defendants. 

Dept. No. XXVI 

COMPLAINT 

Arbitration Exemptions: 
1. Action for Declaratory Relief 
2. Action Concerning Real Property 

Plaintiff SFR INVESTMENTS POOL 1, LLC ("SFR"), by and through its attorneys of 

records, the law firm HOWARD KIM AND ASSOCIATES, hereby den1ands quiet title and 

requests injunctive relief against the above named defendants as follows: 

Ill 

Ill 

Ill 

Ill 

Ill 
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I. PARTIES 

1. Plaintiff is a Nevada limited liability company with its principal place of business in 

Clark County, Nevada and the current title owner of the property commonly known as 5069 

Midnight Oil Drive, Las Vegas, NV 89122; Parcel No. 161-26-111-017 (the "Property"). 

2. Upon information and belief, Defendant FIRST HORIZON HOME LOANS, A 

DIVISION OF FIRST TENNESSEE BANK, A NATIONAL ASSOCIATION, ("First 

Horizon"), is a foreign entity that may claim an interest in the Property via a 2013 Trustee's 

sale. 

3. Upon information and belief, Defendant Ana Torres is an individual residing in Nevada 

and the former title owner of the Property. 

4. Upon information and belief, each of the defendants sued herein as DOES I through X, 

inclusive claim an interest in the Property or are responsible in some manner for the events and 

action that plaintiff seeks to enjoin; that when the true names capacities of such defendants 

become known, plaintiff will ask leave of this Court to amend this complaint to insert the true 

names, identities and capacities together with proper charges and allegations. 

5. Upon information and belief, each of the defendants sued herein as ROES 

CORPORATIONS I through X, inclusive claim an interest in the Property or are responsible in 

some manner for the events an happenings herein that plaintiff seeks to enjoin; that when the true 

names capacities of such defendants become known, plaintiff will ask leave of this Court to 

amend this complaint to insert the true names, identities and capacities together with proper 

charges and allegations. 

II. GENERAL ALLEGATIONS 

Plaintiff Acquired Title to the Property through Foreclosure of Super-Priority HOA Lien 

6. Plaintiff acquired the Property on March 6, 2013, by successfully bidding on the Property 

at a publicly-held foreclosure auction in accordance with NRS 116.3116, et. seq. ("HOA 

foreclosure sale"). Since the HOA foreclosure sale, Plaintiff has expended additional funds and 

resources in relation to the Property. 

7. On or about March 18, 2013, the resulting foreclosure deed was recorded in the Official 
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Records of the Clark ·county Recorder as Instrument Number 201303180003508 ("HOA 

Foreclosure Deed"). 

8. The foreclosure sale was conducted by Alessi & Koenig, LLC, agent for Squire Village 

at Silver Springs Community Association ("Squire Village HOA"), pursuant to the powers 

conferred by the Nevada Revised Statutes 116.3116, 116.31162, 116.31163 and 116.31164, the 

Squire Village HOA governing documents (CC&R's) and a Notice of Delinquent Assessment 

Lien, recorded on February 22, 2012 in the Official Records of the Clark County Recorder as 

Instrument Number 201202220001525 ("HOA Lien"). 

9. As recited in the HOA Foreclosure Deed, the HOA foreclosure sale complied with all 

requirements of law, including but not limited to, recording and mailing of copies of Notice of 

Delinquent Assessment and Notice of Default, and the recording, posting and publication of the 

Notice of Sale. 

10. Plaintiff was not the only bidder to attend the HOA foreclosure sale. 

11. Plaintiff's winning bid was in excess of the amount included in the HOA's notice of 

foreclosure sale as due and owing on the HOA Lien. 

12. Pursuant to NRS 116.3116(2), the entire HOA Lien 

is prior to all other liens and encumbrances of unit except: 

(a) Liens and encumbrances recorded before the recordation of the declaration 
and, in a cooperative, liens and encumbrances which the association creates, 
assumes or takes subject to; 
(b) A first security interest on the unit recorded before the date on which the 
assessment sought to be enforced became delinquent or, in a cooperative, the first 
security interest encumbering only the unit's owner's interest and perfected before 
the date on which the assessment sought to be enforced became delinquent; and 
( c) Liens for real estate taxes and other governmental assessments or charges 
against the unit or cooperative. 

13. NRS 116.3116(2) further provides that a portion of the HOA Lien has priority over even 

a first security interest in the Property: 

[the HOA Lien] is also prior to all security interests described in paragraph (b) to 
the extent of any charges incurred by the association on a unit pursuant to NRS 
116.310312 and to the extent of the assessments for common expenses based on 
the periodic budget adopted by the association pursuant to NRS 116.3115 which 
would have become due in the absence of acceleration during the 9 months 
immediately preceding institution of an action to enforce the lien[.] 

- 3 -
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14. Upon inforinatiori arid belief, the HOA took the necessary action to 'trigger the super

priority portion of the HOA Lien. 

15. Upon information and belief, no party still claiming an interest in the Property recorded a 

lien or encumbrance prior to the declaration creating Squire Village HOA. 

16. Upon information and belief, Plaintiffs bid on the Property was in excess of the amount 

necessary to satisfy the costs of sale and the super-priority portion of the HOA Lien. 

17. Upon information and belief, Squire Village HOA or its agent Alessi & Koenig, LLC 

distributed or should have distributed the excess funds to lien holders in order of priority 

pursuant to NRS 116.3114(c). 

18. Upon information and belief, Defendants had actual or constructive notice of the HOA 

Lien, including the super-priority portion of the HOA Lien. 

19. Upon information and belief, Defendants knew or should have known that the foreclosure 

of the HOA Lien, including the super-priority portion of the HOA Lien, would extinguish their 

security and ownership interests in the Property. 

20. Upon information and belief, prior to the HOA foreclosure sale, no individual or entity 

paid the full amount of delinquent assessments described in the HOA Lien and the Notice of 

Default. 

21. Upon information and belief, prior to the HOA foreclosure sale, no individual or entity 

paid the super-priority portion of the HOA Lien representing 9 months of assessments for 

common expenses based on the periodic budget adopted by the association which would have 

become due in the absence of acceleration for the relevant time period. 

22. Pursuant to NRS 116.31166, the foreclosure sale vested title in Plaintiff "without equity 

or 1ight of redemption," and the Foreclosure Deed is conclusive against the Property's "former 

owner, his or her heirs and assigns, and all other persons." 

Interests, Liens and Encumbrances Extinguished by the Super-Priority HOA Lien 

23. Upon information and belief, Defendant First Horizon obtained title to the Property on 

Feb1uary 26, 2013 at a non-judicial foreclosure sale pursuant to the terms of a deed of trust and 

recorded against the Property on or about March 7, 2013 in the Official Records of the Clark 
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County Recorder as Instrument No. 201303070003168. ("Bank foreclosure sale"). 

24. Upon acquiring the Property, First Horizon failed to satisfy the HOA Lien. 

25. Defendant First Horizon's ownership interest in the Property was extinguished by the 

foreclosure of the I-JOA Lien. 

26. Any interest in the Property via a deed of trust or other non-governmental lien was either 

extinguished by the Bank foreclosure sale or foreclosure of the super-priority portion of the HOA 

Lien. 

27. Defendant Ana Torres' ownership interest m the Property was extinguished by 

foreclosure of the HOA lien. 

III. FIRST CLAIM FOR RELIEF 
(Declaratory Relief/Quiet Title Pursuant to NRS 30.010, et seq. and 116.3116, et seq. 

against First Horizon Home Loans and Ana Torres) 

28. Plaintiff repeats and realleges the allegations of paragraphs 1-27 as though fully set forth 

herein and incorporate the same by reference. 

29. Pursuant to NRS 30.010, et. seq., this Court has the power and authority to declare the 

Plaintiffs rights and interests in the Property and to resolve the Defendants' adverse claims in 

the Property. 

30. Plaintiff acquired the Property on March 6, 2013 by successfully bidding on the Property 

at a publicly-held foreclosure auction in accordance with NRS 116.3116, et. seq. and the 

resulting HOA Foreclosure Deed vesting title in Plaintiff was recorded on March 18, 2013. 

31. Ana Torres, as previous title owner of the Property may assert a claim adverse to 

Plaintiff. 

32. Defendant First Horizon as previous title owner of the Property may assert a claim 

adverse to Plaintiff. 

33. A foreclosure sale conducted pursuant to NRS 116.31162, 116.31163 and 116.31164, like 

all foreclosure sales, extinguishes the title owner's interest in the Property and all junior liens and 

encumbrances, including deeds of trust. 

' 

34. Pursuant to NRS 116.3116(2), the super-priority portion of the HOA Lien has priority 

over all liens and encumbrances on the Property except for: (1) liens and encumbrances recorded 
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before 'the' · recordation of the declaration and (2) liens Ior real· estate taxes and other 

governmental assessments or charges. 

35. Defendants were duly notified of the HOA foreclosure sale and failed to act to protect 

their interests in the Property, if any legitimately existed. 

36. Plaintiff is entitled to a declaratory judgment from this Court finding that: (1) Plaintiff is 

the title owner of the Property; (2) the HOA Foreclosure Deed is valid and enforceable; (3) the 

HOA foreclosure sale extinguished Defendants' ownership and security interests in the Property; 

and (4) Plaintiffs rights and interest in the Property are superior to any adverse interest claimed 

by Defendants. 

37. Plaintiff seeks an order from the Court quieting title to the Property in favor of Plaintiff. 

V. SECOND CLAIM FOR RELIEF 
(Unjust Enrichment against First Horizon and Ana Torres) 

38. Plaintiff repeats and realleges the allegations of paragraphs 1- 37 as though fully set forth 

herein and incorporate the same by reference . 

39. Plaintiff has expended funds and resources m connection with the acquisition and 

maintenance of the Property. 

40. Defendants will benefit from the funds and resources expended by Plaintiff. 

41. Should Plaintiffs quiet title claim be denied, Defendants will have been unjustly 

. enriched by the funds and resources expended by Plaintiff. 

42. Plaintiff will be dan1aged if Defendants are allowed to both retain their interests in the 

Property and the benefit of the funds and resources Plaintiff expended on the Property. 

43. Plaintiff has been required to hire attorneys to protect its rights in the Property and to 

pursue this action. 

44. Plaintiff is entitled to general and special damages in excess of $10,000.00. 

VI. THIRDCLAIM FOR RELIEF 
(Preliminary and Permanent Injunction against First Horizon) 

45. Plaintiff repeats and realleges the allegations of paragraphs 1- 44 as though fully set forth 

herein and incorporate the same by reference. 

46. Plaintiff properly acquired title to the Property at the HOA foreclosure sale on March 6, 
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47. Defendant First Horizon may claim an interest in the Property through the First Horizon 

Deed of Trust which was extinguished by the HOA foreclosure sale. 

48. Defendants improperly proceeded with the sale or transfer of title to the Property and/or 

eviction proceedings based on a purported transfer of title through the non-judicial foreclosure of 

the First Horizon Deed of Trust. 

49. Any non-judicial foreclosure sale based on the First Horizon Deed of Trust is invalid as 

Defendants lost their interest in the Property, if any, at the HOA foreclosure sale. 

50. Any further sale or transfer of title to the Property by Defendants is invalid because their 

interest in the Property, if any, was extinguished by the HOA foreclosure sale. 

51. Any attempt to take or maintain possession of the Property by Defendants is invalid 

because their interest in the Property, if any, was extinguished by the HOA foreclosure sale. 

52. On the basis of the facts described herein, Plaintiff has a reasonable probability of 

success on the merits of its claims and has no other adequate remedies at law. 

53. Plaintiff is entitled to a preliminary injunction and permanent injunction prohibiting 

Defendants from beginning or continuing any eviction proceedings that would affect Plaintiffs 

possession of the Property. 

54. Plaintiff is entitled to a preliminary injunction and permanent injunction prohibiting 

Defendants from any sale or transfer that would affect the title to the Property. 

VII. PRAYERFORRELIEF 

Plaintiff requests judgment against Defendants as follows: 

1. For a declaration and determination that SFR Investments Pool 1, LLC is 

the rightful owner of title to the Property, and that Defendants be declared to have no 

right, title or interest in the Property 

2. For a preliminary and permanent injunction that Defendants are prohibited 

from initiating or continuing eviction proceedings, sale or transfer of the Property; 

3. For general and special damages in excess of $10,000.00 

4. For an award of attorney's fees and costs of suit; and 
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5. For any further relief that the' Court may deem just and proper. 

DATED April 2nd, 2013. 
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HOW ARD KIM & ASSOCIATES 

Isl Victoria L. Hightower 
Howard C. I<im, Esq. 
NevadaBarNo. 10386 
Diana S. Cline, Esq. 
Nevada Bar No. 10580 
Victoria L. Hightower, Esq. 
NevadaBarNo. 10897 
400 N. Stephanie St., Suite 160 
Henderson, Nevada 89014 
Phone: (702) 485-3300 
Fax: (702) 485-3301 
Attorneys for Plaintiff 
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IAFD 
HOWARD C. KIM, ESQ. 
NevadaBarNo. 10386 
E-mail: howard@hkimlaw.com 
DIANA S. CLINE, ESQ. 
Nevada Bar No. 10580 
E-mail: diana@hkimlaw.co1n 
VICTORIA L. HIGHTOWER, ESQ. 
Nevada Bar No. 10897 
E-mail: victoria@hkimlaw.com 
HOWARD KIM & ASSOCIATES 
400 N. Stephanie St, Suite 160 
Henderson, Nevada 89014 
Telephone: (702) 485-3300 
Facsimile: (702) 485-3301 
Attorneys for Plaintiff 

DISTRICT COURT 

CLARK COUNTY, NEV ADA 

SFR INVESTMENTS POOL 1, LLC a 
Nevada limited liability company, 

Plaintiff, 

FIRST HORIZON HOME LOANS, A 
DIVISION OF FIRST TENNESSEE BANK, 
A NATIONAL ASSOCIATION; ANA 
TORRES, an individual; DOES I through X; 
and ROE CORPORATIONS I through X, 
inclusive, 

Defendants. 

Case No. 

Dept. No. 

INITIAL APPEARANCE FEE 
DISCLOSURE (NRS CHAPTER 19) 

Pursuant to NRS Chapter 19, as amended by Senate Bill 106, filing fees are 

sub1nitted for parties appearing in the above-entitled action as indicated below: 
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Ill 

Ill 
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SFRINVESTMENTS POOL 1, LLC 

TOTAL 

DATED April 2nd, 2013. 
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$270.00 

$270.00 

HOW ARD KIM & ASSOCIATES 

Isl Victoria L. Hightower 
Howard C. I(im, Esq. 
NevadaBarNo. 10386 
Diana S. Cline, Esq. 
Nevada Bar No. 10580 
Victoria L. Hightower, Esq. 
Nevada Bar No. 10897 
400 N. Stephanie St., Suite 160 
Henderson, Nevada 89014 
Phone: (702) 485-3300 
Fax: (702) 485-3301 

Attorneys for Plaintiff 
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