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DISTRICT COURT
CLARK COUNTY, NEVADA

C-15-309578-2

Felony/Gross Misdemeanor October 12, 2017COURT MINUTES

C-15-309578-2 State of Nevada
vs
Clemon Hudson

October 12, 2017 09:00 AM All Pending Motions

HEARD BY: 

COURT CLERK:

COURTROOM: Saitta, Nancy

Castle, Alan

RJC Courtroom 11D

JOURNAL ENTRIES

Defendant's Motion to Sever Co-Defendants ... Defendant's Joinder to Co-Defendant Clemon Hudson's 
Motion to Sever ... Pretrial Conference

Co-Defendant, Steven Turner present. Tegan Machnich, Esq. present on behalf of Co-Defendant. 

Arguments by counsel. Co-Defendant cites the Chartier case and circumstances in their pleadings. 
Arguments by counsel regarding the allegations and Defense's position that each Defendant will have to 
defend two theories of liability. State's opposition that the record can be sanitize for the sake of each 
Defendant as to statements made by parties in contravention to a fair trial. Colloquy regarding alleged 
facts and circumstances. COURT does Find this case to be distinguishable from the Chartier case. Court 
has considered whether or not there is a substantial risk the Jury will use factually incriminating 
confession(s) of a non-testifying Defendant as evidence of guilt of his co-defendant; and, fundamental 
unfairness at trial. FURTHER, Court notes State's offer of cooperation, and DENIES Motion and Joinder 
to Sever WITHOUT PREJUDICE; State will offer both counsel the opportunity to see the redacted version 
the State intends to use at trial. IF after review, Defense determines their client cannot be adequately 
defended at trial, then Defense may renew its motion. State to prepare an order consistent with the 
Court's ruling that both Defendants will have the opportunity to renew their motions.  Court directed State 
to provide its redacted version to Defense counsel NO LATER THAN 10/17/17 for review; and Defense to 
respond to State's redactions NO LATER THAN 10/20/17. THIS COURT gives parties permission to 
contact the Senior Judge Department for further consideration on these matters, if needed. Colloquy 
regarding discovery requests. Mr. Pesci advised he just picked up this matter for trial and has instructed 
his staff to provide requested discovery to both Defendants' counsel. Mr. Pesci clarified that the disk 
received has been copied and will be provided to opposing counsel. COURT ORDERED, oral request to 
compel discovery is GRANTED. Mr. Pesci acknowledged they State will comply. Court placed the burden 
on both counsel to ensure that discovery production is satisfactorily complied with. 

Upon Court's inquiry, State advised the case has been subpoenaed and anticipates ready. Defense 
advised, they will have a better idea once redactions have been received, but otherwise anticipate ready. 
COURT ORDERED, proposed Jury Instruction be prepared and provided by calendar call date. Defense 
Proposed Jury Instructions to be submitted directly to chambers.

PARTIES PRESENT:
Craig   A Mueller Attorney for Defendant

Giancarlo Pesci Attorney for Plaintiff

Clemon Hudson Defendant

State of Nevada Plaintiff

RECORDER: Page, Robin

REPORTER:

Page 1 of 2Printed Date: 10/18/2017 October 12, 2017Minutes Date:

Prepared by: Alan Castle
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CUSTODY

Page 2 of 2Printed Date: 10/18/2017 October 12, 2017Minutes Date:

Prepared by: Alan Castle
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DISTRICT COURT
CLARK COUNTY, NEVADA

C-15-309578-2

Felony/Gross Misdemeanor March 29, 2018COURT MINUTES

C-15-309578-2 State of Nevada
vs
Clemon Hudson

March 29, 2018 09:00 AM Pre Trial Conference

HEARD BY: 

COURT CLERK:

COURTROOM: Bailus, Mark B

Castle, Alan

RJC Courtroom 11D

JOURNAL ENTRIES

Defendant's Motion for Additional Discovery FILED IN OPEN COURT. Co-Defendant and Defendant's 
counsel present. Court advised FIRM Setting on trial stack. Upon Court's inquiry regarding motion filed 
this morning, Parties announced ready for trial. Colloquy regarding essence of discovery motion. Court 
set briefing schedule on Defendant's discovery motion and set for argument and decision. 

CUSTODY

04/05/18   9:00 a.m.  Defendant's Motion for Additional Discovery

PARTIES PRESENT:
Clemon Hudson Defendant

Craig   A Mueller Attorney for Defendant

Leah C Beverly Attorney for Plaintiff

State of Nevada Plaintiff

RECORDER: Page, Robin

REPORTER:

Page 1 of 1Printed Date: 4/3/2018 March 29, 2018Minutes Date:

Prepared by: Alan Castle
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DISTRICT COURT
CLARK COUNTY, NEVADA

C-15-309578-2

Felony/Gross Misdemeanor April 05, 2018COURT MINUTES

C-15-309578-2 State of Nevada
vs
Clemon Hudson

April 05, 2018 09:00 AM Defendant's Motion for Additional Discovery

HEARD BY: 

COURT CLERK:

COURTROOM: Bailus, Mark B

Castle, Alan

RJC Courtroom 11D

JOURNAL ENTRIES

Tegan Machnich, DPD and Ashley Sisolak, counsel for Co-Defendant also present. Matter submitted on 
the pleadings. COURT Finds there are no disciplinary records for any of the Las Vegas Metro officers 
involved in this matter. COURT ORDERED, Defendant's Motion for Additional Discovery is DENIED 
Without Prejudice.

Colloquy regarding scheduling. Objection by State and opposing counsel regarding Defendant Hudson's 
request and receipt of a Firm Set on the stack. State requested Defendant Hudson comply with the local 
rules and noted Mr. Mueller stated that if he was not able to sit lead in this trial, that Mr. Plummer be aptly 
able to proceed in this matter. Court so noted and finds that Defense may still call not ready at calendar 
call in compliance with the rules; and, admonished counsel that if there is a motion to continue the trial, it 
needs to be filed and set at calendar call next week.

CUSTODY

04/10/18   9:00 a.m.  Calendar Call - FIRM

PARTIES PRESENT:
Clemon Hudson Defendant

Craig   A Mueller Attorney for Defendant

Noreen  C. Demonte Attorney for Plaintiff

State of Nevada Plaintiff

RECORDER: Page, Robin

REPORTER:

Page 1 of 1Printed Date: 4/7/2018 April 05, 2018Minutes Date:

Prepared by: Alan Castle
2312
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OPPS 
STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
LEAH BEVERLY 
Chief Deputy District Attorney 
Nevada Bar #12556 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 

 
DISTRICT COURT 

CLARK COUNTY, NEVADA 
 

 

THE STATE OF NEVADA, 

   Plaintiff, 

 -vs- 

CLEMON HUDSON, 
#7025101 

            Defendant. 

 

CASE NO: 

DEPT NO: 

C-15-309578-2 

XVIII 

 

STATE'S OPPOSITION TO DEFENDANT'S MOTION TO SEVER  

DATE OF HEARING:  October 12, 2017 
TIME OF HEARING:  9:00 am 

 

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County 

District Attorney, through LEAH BEVERLY, Deputy District Attorney, and hereby submits 

the attached Points and Authorities in Opposition to Defendant's Motion To Sever. 

This opposition is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral argument at the time of hearing, if 

deemed necessary by this Honorable Court. 

/// 

/// 

/// 

/// 

Case Number: C-15-309578-2

Electronically Filed
9/18/2017 9:25 AM
Steven D. Grierson
CLERK OF THE COURT
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POINTS AND AUTHORITIES 

STATEMENT OF THE CASE:  

On September 23, 2015, the State of Nevada (“the State”) filed an Indictment charging 

Defendant Clemon Hudson (“Defendant”) and his Co-Defendant, Steven Turner, with the 

following: Count 1 – CONSPIRACY TO COMMIT BURGLARY; Count 2 – ATTEMPTED 

BURGLARY WHILE IN POSSESSION OF A FIREARM OR DEADLY WEAPON; Count 

3 through 4 – ATTEMPT MURDER WITH USE OF A DEADLY WEAPON; Count 5 – 

BATTERY WITH USE OF A DEADLY WEAPON RESULTING IN SUBSTANTIAL 

BODILY HARM; Count 6 – DISCHARGING FIREARM AT OR INTO OCCUPIED 

STRUCTURE, VEHICLE, AIRCRAFT, OR WATERCRAFT. 

Trial is currently set to begin on November 13, 2017. Defendant filed the instant Motion 

to Sever on August 28, 2017. The State’s Opposition follows:  

STATEMENT OF FACTS  

On September 4, 2015, at approximately 3:45AM, the two co-defendants, armed with 

multiple firearms, startled the victims awake in their home. The residents of the home, Eric 

Clarkson and Willoughby Grimaldi, were sleeping when they heard suspicious noises in their 

backyard. They observed two figures, who were later identified as the two defendants, running 

across the backyard. The police were notified and dispatched and Officers Robertson and 

Greco-Smith arrived to investigate. Officer Robertson spotted the co-defendants in the 

backyard and began to open the back door when Defendant Turner fired three rounds from an 

AK-47 rifle. One of the rounds hit Officer Robertson in the leg and immediately after, 

Defendant Hudson fired a round at the officers from his shotgun, hitting the doorway next to 

them. Officer Greco-Smith returned fire at Defendants Hudson and Turner. Defendant Turner 

dropped his rifle and fled the scene while Hudson hid in the backyard. A canine police dog 

from the K9 unit had to physically remove Defendant Hudson from where he was hiding 

because he would not respond to Officers when ordered to surrender. 

/// 
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Officer Robertson was extracted from the residence and was transported to UMC 

Trauma to be treated for his shattered right femur. He was taken into surgery where he required 

a titanium rod and plates to be inserted into his broken femur.  

In his interview after the shooting altercation, Defendant Hudson admitted to arming 

himself with the shotgun and a handgun to steal a pound of marijuana from the residence. He 

intentionally entered the backyard of the home and admitted to firing the shotgun into the 

house.  

ARGUMENT 

Defendant’s only claim in the instant Motion is that the co-defendants’ cases should be 

severed because the State intends to use Defendant’s Turner’s statement to police against 

Defendant Hudson in violation of the Confrontation Clause. This claim is without merit and 

should be denied.  

NRS 173.135 which controls the joinder of two or more defendants in a single action states: 
 

Two or more defendants may be charged in the same indictment or 
information if they are alleged to have participated in the same act or 
transaction or in the same series of acts or transactions constituting an 
offense or offenses. Such defendants may be charged in one or more 
counts together or separately and all of the defendants need not be 
charged in each count. 

 

NRS 174.165 provides the guidelines to be followed in the event of a prejudicial joinder:  

 
If it appears that a defendant or the State of Nevada is prejudiced by a: 

1. joinder of offenses or of defendants in an indictment or 
information, or by such joinder for trial together, the court may order 
an election or separate trials of counts, grant a severance of defendants 
or provide whatever other relief justice requires. 
In ruling on a motion by a defendant for severance        
  2. the court may order the district attorney to deliver to the court for 
inspection in chambers any statements or confessions made by the 
defendants which the State intends to introduce in evidence at the trial. 

 

The decision to sever defendants is “vested in the sound discretion of the district court 

and will not be reversed on appeal unless the appellant ‘carries the heavy burden’ of showing 

that the trial judge abused his discretion.” Chartier v. State, 124 Nev. 760, 764, 191 P.3d 1182, 

2255
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1185 (2008) (citing Buff v. State, 114 Nev. 1237, 1245, 970 P.2d 564, 569 (1998)). 

Throughout the Nevada Supreme Court’s decisions regarding severance it is consistently clear 

that in order to establish that joinder is prejudicial a defendant must demonstrate more than 

just that “severance made acquittal more likely; misjoinder requires reversal only if it has a 

substantial and injurious effect on the verdict.” Chartier, 124 Nev. at 765, 191 P.3d at 1185; 

Marshall v. State, 118 Nev. 642, 647, 56 P.3d 376, 379 (2002); Middleton v. State, 114 Nev. 

1089, 1108, 968 P.2d 296, 309 (1998).  The determination of risk associated to a joint trial is 

to be made by the district court, based upon the individual facts of the case. Chartier, 124 Nev. 

at 765, 191 P.3d at 1185.  While this is true, the Nevada Supreme Court has also stated that 

severance should only be granted “if there is a serious risk that a joint trial would compromise 

a specific trial right of one of the defendants, or prevent the jury from making a reliable 

judgment about guilt or innocence.” Id.  The Court has acknowledged that such prejudice may 

occur if the Defendants’ defenses are antagonistic, the joinder prejudices a defendant’s rights 

to present evidence or the cumulative effect creates a substantial an injurious effect. Id.   

 The public policy for joint trials is strong, as recognized by the United States Supreme 

Court in United States v. Brady, 579 F. 2d 1121, 1128, “joint trials of persons charged with 

committed the same offense expedites the administration of justice, reduces the congestion of 

trial dockets, conserves judicial time, lessens the burdens upon citizens to sacrifice time and 

money to serve on juries and avoids the necessity of recalling witnesses who would otherwise 

be called upon to testify only once.”  The Nevada Supreme Court has stated, “where persons 

have been jointly indicted they should be tried jointly, absent compelling reasons to the 

contrary.” Jones v. State, 111 Nev. 848, 853, 899 P.2d 544, 547 (1995).  While the decisive 

factor in any severance analysis is prejudice to the defendant, the court must also consider “the 

possible prejudice to the State resulting from expensive, duplicative trials.” Marshall v. State, 

118 Nev. 642, 646, 56 P.3d 376, 379 (2002).  “Joinder promotes judicial economy and 

efficiency as well as consistent verdicts and is preferred as long as it does not compromise a 

defendant’s right to a fair trial.” Id.  A showing that severance might make acquittal more 
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likely is not sufficient, rather a defendant must demonstrate a substantial and injurious effect 

from the joinder. Id.  

 

I. THE DEFENDANT’S ASSERTION OF A VIOLATION OF THE 

CONFRONTATION CLAUSE IS UNSUPPORTED 
 

Defendant Hudson claims that severance is required to protect his Confrontation Clause 

rights. Defendant claims that admitting Defendant Turner’s statements against Hudson is a 

violation of Hudson’s rights.  

The Confrontation Clause in the Sixth Amendment of the United States Constitution 

guarantees the right of a criminal defendant to be confronted with the witnesses against him.  

The United States Supreme Court in Bruton v. United States, 391 U.S. 123, 88 S.Ct. 1620 

(1968) held that since there is a substantial risk that a jury will use facially incriminating 

confession of a non-testifying defendant as evidence of the guilt of his co-defendant, the 

admission of the confession in a joint trial violates the confrontation clause.  Id 391 U.S. at 

126, 88 S.Ct. at 1622. The threshold question is whether the challenged statement is 

testimonial; if it is not, the Confrontation Clause “has no application.” Whorton v. Bockting, 

549 U.S. 406, 420, 127 S.Ct. 1173, 167 L.Ed.2d 1 (2007). “Because it is premised on the 

Confrontation Clause, the Bruton rule, like the Confrontation Clause itself, does not apply to 

nontestimonial statements.” U.S. v. Johnson, 581 F.3d 320, 326 (6th Cir.2009). To determine 

whether a statement is testimonial, the court looks at the “totality of the circumstances 

surrounding ... the statement,” and the inquiry focuses on whether an objective witness would 

“reasonably ... believe that the statement would be available for use at a later trial.” Harkins 

v. State, 122 Nev. 974, 987, 143 P.3d 706, 714 (2006) (quotations omitted). 

  Subsequent to the Bruton decision, numerous Circuit Courts of Appeal employed the 

use of redacting references to the defendant and substituting neutral pronouns.  For example, 

the Ninth Circuit Court of Appeals approved the use of a counterfeiter's confession when 

redacted to include that he and “some others” robbed a savings and loan association.  United 
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States v. Sears, 663 F.2d 896, 902 (9th Cir. 1981), cert. denied, 455 U.S. 1027, 102 S.Ct. 1731 

(1982).  See also United States v. Gonzales, 749 F.2d 1329, 1344 (9th Cir. 1984) (substitution 

of “the other man” for defendant's name to non-violate Bruton).   

Other Circuits adopted this same procedure.  See, United States v. Weinrich, 586 F.2d 

481 (5th Cir. 1978) (reference to co-defendant excised and replaced with pronoun “someone”); 

United States v. Stewart, 579 F.2d 356 (5th Cir. 1978) (admission by non-testifying co-

defendant that “him and some of his buddies hit a bank” was proper); United States v. 

Holleman, 575 F.2d 139 (7th Cir. 1978) (non-testifying co-defendant's redacted statement 

which made it clear that he was assisted by two others in a robbery was proper where the 

accomplices were not identified by race, age, size, or any means except sex).   

 Later, the High Court clarified its holding in Bruton in the case of Richardson v. Marsh, 

481 U.S. 200, 107 S.Ct. 1702 (1987).  Initially, the Court explained that Bruton is only 

implicated when the non-testifying co-defendant's statements “expressly implicate” the 

defendant or are “powerfully incriminating”.  Id 481 U.S. at 28, 107 S.Ct. at 1707.  

Additionally, the Court observed that:  “One might say, of course, that a certain way of 

assuring compliance would be to try defendants separately whenever an incriminating 

statement of one of them is sought to be used.  That is not as facile or as just a remedy as might 

seem.  Joint trials play a vital role in the criminal justice system, counting for almost one third 

of federal criminal trials in the past five years  . . .  . “  

 It would impair both the efficiency and the fairness of the criminal justice system to 

require on all cases of joint crimes where incriminating statements exist, that prosecutors bring 

separate proceedings, presenting the same evidence again and again, requiring victims and 

witnesses to repeat the inconvenience (and sometimes trauma) of testifying, and randomly 

favoring the last - tried defendants who have the advantage of knowing the prosecution's case 

before hand.  Joint trials generally serve the interest of justice by avoiding inconsistent verdicts 

and enabling more accurate assessment of relative culpability - advantages which sometimes 

operate to the defendant's benefit.  Even apart from these tactical considerations, joint trials 
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generally serve the interest of justice by avoiding the scandal and equity of inconsistent 

verdicts.  The other way of assuring compliance with an expansive Bruton rule would be to 

forego use of co-defendant's confessions.  That price also is too high, since confessions are 

more than merely 'desirable'; they are essential to society's compelling interest in finding, 

convicting, and punishing those who violate the law.  (Citations omitted)  Id. 

 Consequently, the High Court in Richardson approved of the procedure redacting co- 

defendants' confessions by stating that: “We hold that the confrontation clause is not violated 

by the admission of a non-testifying co-defendant's confession with a proper limiting 

instruction, when, as here, the confession is redacted to eliminate not only the defendant's 

name, but any reference to her existence.  481 U.S. at 211, 107 S.Ct. at 1709.  The Court also 

“express[ed] no opinion on the admissibility of a confession in which the defendant's name 

has been replaced with a symbol or neutral pronoun.”  Id. 

 Thereafter, the Eleventh Circuit in U.S. v. Vasquez, 874 F.2d 1515, 1518 (11th Cir. 

1989), cert. denied 493 U.S. 1046, 110 S.Ct 845 (1990), held that a co-defendant's confession 

that was redacted to eliminate references to the defendant's name and substituted the word 

“individual” did not violate Bruton.  Likewise, the Ninth Circuit held that the redaction of a 

non-testifying co-defendant's statement and inserting the word “individual's” as a substitution 

for the co-defendant's names did not violate Bruton.  Id. 

 An argument common to confessing co-defendants is that the redacted confessions, 

once considered along with other evidence, clearly identifies them as the unnamed persons 

referred to in the confessions.  This “contextual inculpation” argument has been rejected, as 

an unwarranted extension of Bruton v. United States, supra.  See, United States v. Holleman, 

supra (no need to further cripple the use of confessions in joint trials); United States v. Daddy, 

536 F.2d 675 (6th Cir. 1976) (inference that if one defendant is guilty the co-defendants must 

also have been, is based not on the redacted confession but on the other independent evidence); 

United States vs. Trudo, 449 F.2d 649 (2nd Cir.), cert. denied, 405 U.S. 926, 92 S.Ct. 1975 

(1970) (inference of defendant’s guilt arose from source independent of co-defendant’s 

2259



 

  w:\2015\2015F\133\07\15F13307-OPPS-(Hudson__Clemon)-003.docx 

8 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

redacted statement). 

 United States v. Fullette, 430 F.2d 1055 (2nd Cir. 1970) typifies the attitude towards 

contextual inculpation.  There, two defendants, Biggins and Nelson, were tried jointly for bank 

robbery.  Biggins confessed naming “Oliver”, as his accomplice and giving physical 

description of “Oliver”.  The confession stated that he and “Oliver” were at a certain bar just 

prior to the robbery.  Other evidence in trial established a close resemblance between Nelson 

and “Oliver” and that Nelson and Biggins were often seen together at the bar named in the 

confession.  The court nevertheless felt there was no violation of Bruton because “In short, 

Biggins’ statements were not clearly inculpatory because they along did not serve to connect 

Nelson with the crime . . . .  Biggins’ statements were not the type of powerfully incriminating 

statements to which the court had reference in Bruton.”  Id. at 1058. 

 As noted in United States v. Trudo, supra: “A reading of similar Bruton cases, [citations 

omitted] reveals that the confessions, even as redacted, mentions some unidentified 

accomplice.  The confession by its terms would lead to speculation by the jury as to whether 

or not a co-defendant was the other person.  In none of these cases was any violation of Bruton 

found even though the admission itself indicated the presence of an accomplice.”  Id.  

 In Lisle v. State, 113 Nev.  679, 688 P.2d 459, 466 (1997), the court addressed the 

propriety of the trial court’s denial of the defendant’s motion to sever and conducted the 

following analysis: 

 On December 29, 1995, Lisle filed a motion to sever his trial from that of Lopez.  He 

based this motion on the statement that Lopez made to Melcher, incriminating Lisle; 

specifically, Lopez told Melcher that he observed Lisle shoot Justin at the rear of the car.  On 

March 21, 1996, the district court filed its order denying Lisle’s motion.   However, the court 

ordered that when Melcher testified as to Lopez’s statement, the statement must be redacted 

so as to exclude any reference to Lisle.  Accordingly, when Melcher testified, he stated that 

Lopez observed “the other guy” shoot Justin. 

/// 
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 Lisle cites Bruton v. United States, 391 U.S. 123 (1968), for the proposition that Lisle’s 

constitutional right to cross-examine the witness was violated when Lopez’s hearsay 

statements, which inculpate Lisle, were admitted.  However, Lisle fails to cite Richardson v 

March, 481 U.S. 200 (1987).  Richardson held that if a statement is not incriminating on its 

face, but only when linked with other evidence introduced later at trial, then a limiting 

instruction will cure any prejudice.  Id. at 211.  Therefore, a redacted version of the statement 

may be admitted.  Id. 

 The United States Court of Appeals for the Ninth Circuit extended this concept to allow 

defendant’s name to be replaced by a neutral word, such as “individual.” Therefore, although 

the statement referred to defendant’s existence, the court allowed it to be admitted as long as 

his name was not used.  United States v. Enrique-Estrada, 999 F.2d 1355, 1359 (9th Cir. 1993). 

 Later, in Ducksworth v. State, 114 Nev. 951, 966 P.2d 165 (1998), the Court explained 

that a defendant can only establish prejudice, when faced with the co-defendant’s redacted 

statement, when the evidence of guilt is largely circumstantial. 

More recently, federal courts have approved the use of redacted statements that are not 

facially incriminatory even though additional evidence is admitted that “links up” the redacted 

statements to identify that person.  “[T]he government may offer other independent evidence 

that may lead the jury to conclude that the unnamed ‘individual’ is in fact [the defendant], but 

that does not render the statement inadmissible; the Supreme Court has explicitly stated that 

this possibility does not render an otherwise properly redacted statement constitutionally 

inadmissible.”  United States v. Reyes, ___ F.Supp.2d ___, 2005 WL 2124102, pg. 4 (E.D.Va. 

Aug. 29, 2005). 

In this case, counsel’s entire argument is based on the assumption that the State will 

use Defendant Turner’s statement to implicate Defendant Hudson. This is not true at all. If the 

State uses the statements of Defendant Turner, any reference to Defendant Hudson can be 

redacted or replaced with a neutral pronoun as approved by case law. As such, there is no basis 

to sever.  
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CONCLUSION 

The State submits that the Defendant has not demonstrated a basis for severance, and as 

such asks that the Defendant’s motion be Denied.  

   

DATED this        15th           day of September, 2017. 

Respectfully submitted, 
 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

 

 BY /s/ Leah C. Beverly 

  
LEAH C. BEVERLY 
Chief Deputy District Attorney 
Nevada Bar #12556 

 

 

 

 

 
CERTIFICATE OF ELECTRONIC FILING 

 I hereby certify that service of State’s Opposition to Defendant’s Motion to Sever, was 

made this 18th day of September, 2017, by Electronic Filing to: 
 
                                                                CRAIG MUELLER, ESQ. 
                                                                cmueller@muellerhinds.com 
 
 
 

BY: /s/ Stephanie Johnson  

 Employee of the District Attorney’s Office  

 

 
 

 
 
15F13307A/LB/saj/MVU 
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STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 
LEAH BEVERLY 
Chief Deputy District Attorney 
Nevada Bar #12556 
200 Lewis Avenue 
Las Vegas, Nevada 89155-2212 
(702) 671-2500 
Attorney for Plaintiff 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 
THE STATE OF NEVADA, 

   Plaintiff, 

 -vs- 

CLEMON HUDSON, 
#7025101 
            Defendant. 

 

CASE NO: 

DEPT NO: 

C-15-309578-2 

XVIII 

 
STATE'S RESPONSE TO DEFENDANT'S MOTION FOR ADDITIONAL 

DISCOVERY 
DATE OF HEARING:  April 5, 2018 

TIME OF HEARING:  9:00 AM 
 

 
COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County 

District Attorney, through LEAH BEVERLY, Chief Deputy District Attorney, and hereby 

submits the attached Points and Authorities in State’s Response to Defendant's Motion for 

Additional Discovery. 

This response is made and based upon all the papers and pleadings on file herein, the 

attached points and authorities in support hereof, and oral argument at the time of hearing, if 

deemed necessary by this Honorable Court. 

/// 

/// 

/// 

Case Number: C-15-309578-2

Electronically Filed
4/2/2018 10:51 AM
Steven D. Grierson
CLERK OF THE COURT
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POINTS AND AUTHORITIES 

STATEMENT OF THE CASE  

On September 23, 2015, the State of Nevada (“the State”) filed an Indictment charging 

Defendant Clemon Hudson (“Defendant”) and his Co-Defendant, Steven Turner, with the 

following: Count 1 – CONSPIRACY TO COMMIT BURGLARY; Count 2 – ATTEMPTED 

BURGLARY WHILE IN POSSESSION OF A FIREARM OR DEADLY WEAPON; Count 

3 through 4 – ATTEMPT MURDER WITH USE OF A DEADLY WEAPON; Count 5 – 

BATTERY WITH USE OF A DEADLY WEAPON RESULTING IN SUBSTANTIAL 

BODILY HARM; Count 6 – DISCHARGING FIREARM AT OR INTO OCCUPIED 

STRUCTURE, VEHICLE, AIRCRAFT, OR WATERCRAFT. 

Trial is currently set to begin on April 16, 2018. Defendant filed the instant Motion on 

March 29, 2018. The State’s Opposition follows:  

ARGUMENT 

 The State concedes that its obligation to Defendant in this and every other case is to 

provide discovery pursuant to the provisions of NRS 174.235 et seq., together with any 

exculpatory material pursuant to Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194 (1963) and 

its progeny. 

NRS 174.235 states: 
 
1. Except as otherwise provided in NRS 174.233 to NRS 174.295 
inclusive, at the request of a defendant, the prosecuting attorney 
shall permit Defendant to inspect and to copy or photograph any: 
(a) Written or recorded statements or confessions made by 
Defendant, or any written or recorded statements made by a 
witness the prosecuting attorney intends to call during the case in  
chief of the state, or copies thereof, within the possession, custody 
or control of the state, the existence of which is known, or by the 
exercise of due diligence may become known, to the prosecuting 
attorney; 
(b) Results or reports of physical or mental examinations, 
scientific tests or scientific experiments made in connection with 
the particular case, or copies thereof, within the possession, 
custody or control of the state, the existence of which is known, or 
by the exercise of due diligence may become known, to the 
prosecuting attorney; and 
(c) Books, papers, documents, tangible objects, or copies thereof, 
which the prosecuting attorney intends to introduce during the  
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case in chief of the state and which are within the possession, 
custody or control of the state, the existence of which is known, or 
by the exercise of due diligence may become known, to the 
prosecuting attorney. 
 
2. Defendant is not entitled, pursuant to the provisions of this 
section, to the discovery or inspection of: 
(a) An internal report, document or memorandum that is prepared 
by or on behalf of the prosecuting attorney in connection with the 
investigation or prosecution of the case. 
(b) A statement, report, book, paper, document, tangible object or 
any other type of item or information that is privileged or protected 
from disclosure or inspection pursuant to the  
constitution or laws of this state or the Constitution of the United 
States. 
3. The provisions of this section are not intended to affect any 
obligation placed upon the prosecuting attorney by the 
constitution of this state or the Constitution of the United States to 
disclose exculpatory evidence to Defendant. 

 In the case of Riddle v. State, 96 Nev. 589, 613 P.2d 1031 (Nev. 1980) the Nevada 

Supreme Court reaffirmed the strictures of the provisions of our discovery statutes by making 

the following statement: 
 
The trial court is vested with the authority to order the discovery 
and inspection of materials in the possession of the State.  The 
exercise of the court's discretion however is predicated on a 
showing that the evidence sought is material to the presentation of 
the defense and the existence of the evidence is known or, by the 
exercise of due diligence may become known to the District 
Attorney.          

Id. at 390.    

In an attempt to justify his acquisition of the requested items, Defendant relies upon 

Mazzan v. Warden, 116 Nev. 48, 993 P.2d 25 (2000).  At first blush, Mazzan appears to give 

the defense a blank check for acquiring any and all things that exist. However, a closer reading 

of this case reveals that it did not remove the other requirements of materiality pursuant to 

Brady and its progeny: 
 
Brady and its progeny require a prosecutor to disclose evidence 
favorable to the defense when that evidence is material either to 
guilt or to punishment. See Jimenez v. State, 112 Nev. 610, 618-
19, 918 P.2d 687, 692 (1996). 
In other words, evidence is material if there is a reasonable 
probability that the result would have been different if the 
evidence had been disclosed. Id. 
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Id. at 66, 36 (emphasis added). 
 

In determining its materiality, the undisclosed evidence must be 
considered collectively, not item by item. Kyles v. Whitley, 514 
U.S. at 436, 115 S.Ct. 1555. "[T]he character of a piece of 
evidence as favorable will often turn on the context of the existing 
or potential evidentiary record." Id. at 439, 1555. 
 

Id. at 66-67, 36. 
 
In sum, there are three components to a Brady violation: the 
evidence at issue is favorable to the accused; the evidence was 
withheld by the state, either intentionally or inadvertently; and 
prejudice ensued, i.e., the evidence was material. Strickler v. 
Greene, 527 U.S. 263, 119 S.Ct. 1936, 1948, (1999). 

Id. at 67, 37 (emphasis added). 

 There will only be a Brady violation if the prosecution fails to provide material 

evidence. As stated in Mazzan, evidence is material if there is a reasonable probability that the 

result would have been different if the evidence had been disclosed. A reasonable probability 

is shown when the nondisclosure undermines confidence in the outcome of the trial. 

 Obviously, Mazzan and the majority of the cases that discuss Brady violations are post-

conviction proceedings. However, in those cases, it was required that it be shown that the 

excluded evidence was material in that it might have changed the outcome of the case.  

Because Defendant is asking for items which he contends are possibly exculpatory under the 

blanket of Mazzan and consequently Brady, it is the State’s position that Defendant should 

have to show materiality to obtain them. 

The State responds to Defendant’s list of requests as follows:  

1. All disciplinary files of all Las Vegas Metropolitan Police Officers at the scene 

of the incident which give rise to the allegations: The State’s below response 

applies to all bullet points requested in the instant Motion:  

As an initial matter, the State conducted our standard Brady search regarding officers 

who might testify in the instant case. The State received notification from Metro that none of 

the officers whom the State might call in our case in chief had any disciplinary records. This 

alone should satisfy the discovery request. However and furthermore, the Nevada Supreme 
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Court issued an opinion that requires some showing of materiality on the part of the defense 

before it could gain access to a personnel file.  The file concerned an officer who was murdered 

and obviously would not be testifying.  Sonner v. State, 112 Nev. 1328, 930 P.2d 707 (1996).  

The defense made no showing that there may have been favorable information in the file.  

Instead, the defense asserted a general right to search the file.  The court rejected this assertion 

of a right to a generalized, unfocused search, but allowed for the possibility that a file could 

be accessible under some circumstances.  The court reasoned, “[i]f Sonner had presented a 

foundation for believing that [the victim] had a reputation for being an ‘aggressive’ trooper 

who, consistent with his reputation, provoked Sonner’s action, this might have been sufficient 

to warrant discovery of corroborating evidence” in the file.  Id. at 1341, 930 P.2d at 716.  This 

reasoning suggests that if that type of evidence had been in the file, the State would be required 

to produce it. 

 Additionally, the LVMPD has serious concerns regarding the disclosure of material 

from personnel files.  Confidentiality is one of the chief requirements in maintaining the 

effective ability to investigate complaints against officers.  Confidentiality ensures that both 

police officers and citizens will freely contact the department without fear.  As one court has 

stated: 

 

It is clear a very real and very important need exists to maintain confidential 

integrity of the internal investigation in the police division.  To do otherwise 

would seriously inhibit the chief in his control over the members of the 

division and their wide-ranging duties and responsibilities.  This stream of 

information available to the chief and the persons within and without the 

division would diminish to a bare trickle if the source or sources of this 

information were stripped of its confidential character.  That such an event 

would serve to defeat the general public good is supported by a logic almost 

tautological in its persuasiveness -- for the desirability of an efficient well 
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disciplined police force is manifest. 

 

McMillan v. Ohio Civil Rights Comm’n, 315 N.E.2d 508, 515 (Ohio 1974). 

 Personnel files are confidential.  All witnesses, including police officers, are assured 

that the information provided by them will not be voluntarily disclosed and that all legal means 

will be employed to protect this confidentiality.  Police officers are compelled to cooperate 

with internal affairs investigations.  Failure to cooperate can result in termination.  Officers, 

knowing that their statements were subject to disclosure, would be less likely to completely 

cooperate.  The knowledge that statements compelled from officers could later be disclosed to 

third parties for other cases would also act as disincentive for the department to fully 

investigate.  As one court noted: 

 

The members of a police department must be able to rely on their confidential 

records and notations being preserved for their internal use ... for if it were 

otherwise, the knowledge that some of the confidential information recorded 

might later be exposed to outside parties would have a certain and chilling 

effect upon the internal use of such record-making. 

 

City of Los Angeles v. Superior Court, 109 Cal. Rptr. 365, 369 (Ct. App. 1973). 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 
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Based on Nevada law, Defendant in the instant case is required to advance a foundation 

that the Personnel File of the officer is likely to bear information material to the defense.  

Defendant’s motion is simply an attempt to fish for information. As a result, the instant motion 

should be denied. 

DATED this 2nd day of April, 2018. 

Respectfully submitted, 
 

STEVEN B. WOLFSON 
Clark County District Attorney 
Nevada Bar #001565 

 

 BY /s/ LEAH BEVERLY 

  
LEAH BEVERLY 
Chief Deputy District Attorney 
Nevada Bar #12556 

 
CERTIFICATE OF ELECTRONIC FILING 

 I hereby certify that service of State’s Response to Defendant's Motion for Additional 

Discovery, was made this 2nd day of April, 2018, by Electronic Filing to: 
 
                                                                CRAIG MUELLER, ESQ. 
                                                                cmueller@muellerhinds.com 
 
 
 

BY: /s/ J. MOSLEY 
 Employee of the District Attorney’s Office  
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