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1 LAS VEGAS, NEVADA, MONDAY, AUGUST 6, 2018, 10:21 A.M.

2 (Court was called to order)

3 THE COURT:  Before we start will you please identify

4 yourselves for purposes of my record.

5 MR. BICE:  Good morning, Your Honor.  Todd Bice on

6 behalf of Alvogen.

7 MR. PISANELLI:  'Morning, Your Honor.  James

8 Pisanelli on behalf of Alvogen.

9 MR. REID:  Your Honor, Josh Reid representing Hikma

10 Pharmaceuticals USA.

11 MR. WILLIAMS:  'Morning, Your Honor.  Colby Williams

12 on behalf of proposed intervenor Sandoz, which I'll bring up

13 with the Court [inaudible].

14           THE COURT:  I have your motion in a minute.  We'll

15 hit that as my stop.

16 MR. WILLIAMS:  Perfect.  Thank you.

17 MR. SMITH:  Jordan Smith on behalf of defendants.

18 MR. GILMER:  And Randall Gilmer on behalf of

19 defendants, Your Honor.

20           THE COURT:  All right.  I have a media request and

21 order for access to court proceedings from KSNB, which I have

22 signed.  I'm giving it back to Mr. Kutinac.

23 I have Sandoz's motion to intervene and order

24 shortening time.  Do you have a preference, Mr. Smith, as to

25 when I set this?
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1 MR. SMITH:  A hearing Thursday would be great, Your

2 Honor.

3           THE COURT:  Is that okay?

4 MR. WILLIAMS:  That's fine, Your Honor, if it works

5 for the Court.

6           THE COURT:  Thursday it is.  Thursday's the 9th.

7 MR. SMITH:  I'll get an opposition to you on

8 Wednesday.

9 MR. WILLIAMS:  At what time, Your Honor?

10           THE COURT:  9:00 a.m.

11 MR. WILLIAMS:  Okay.

12           THE COURT:  Mr. Williams, this is your pile.

13 MR. PISANELLI:  Your Honor, I think our co-counsel

14 is attempting to dial in.

15           THE COURT:  Mr. Faris, are you on the phone?

16 MR. FARIS:  Yes, Your Honor.  This is Mike Faris on

17 behalf of Alvogen.

18           THE COURT:  Thank you.

19 All right.  So now I'm to the point of the motion to

20 stay from the State.  I did receive an opposition, so --

21 MR. SMITH:  Thank you, Your Honor.  As you're aware,

22 the State's petition before the Nevada Supreme Court really

23 raises two straightforward purely legal issues, the first one

24 being whether Your Honor's TRO impermissibly acts as a stay of

25 an execution in violation of NRS 176.415; and, two, whether
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1 Alvogen, now Hikma, and soon to be Sandoz, I imagine, whether

2 the three of those companies have implied rights of actions

3 under the statutes that they highlight.  Those are the purely

4 legal issues before the Nevada Supreme Court.

5 In their opposition Alvogen and the other plaintiffs

6 don't dispute that the State has at least presented a

7 substantial case on the merits of those serious legal

8 questions, and they don't claim that they're going to suffer

9 irreparable harm from a stay of proceedings pending the Nevada

10 Supreme Court's decision.  Nonetheless, Alvogen has

11 countermoved to expedite discovery and to conveniently hold an

12 evidentiary hearing at the end of September before the Supreme

13 Court is expected to rule in October.  And the reason they

14 advance that schedule, Your Honor, is because they know

15 there's a likelihood that the Supreme Court is likely going to

16 dismiss their case, and they want to have a bunch of discovery

17 and impose a bunch of burden on the State that they're not

18 entitled to before the Nevada Supreme Court makes that

19 decision.  At minimum we should wait and see what the Nevada

20 Supreme Court says with regard to whether they have any causes

21 of action that entitle them to unlock the doors to discovery

22 in the first place.  If they don't have causes of action,

23 there's no need for discovery and no need for an evidentiary

24 hearing.  It will likely be the end of this case. 

25 Nonetheless, Alvogen asserts that, well, the appellate record
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1 would benefit from additional factual information.  But the

2 Nevada Supreme Court didn't say that --

3           THE COURT:  That's why the appellate rules don't

4 provide for an appeal after a TRO, because there's very little

5 record.  That's why it's typically done after a preliminary

6 injunction.  I understand your mechanism and your reasoning

7 for doing it, but that's why, because we do not have a fulsome

8 record before the District Courts at the time of a TRO

9 hearing.  We have a much more full record at the time of a

10 preliminary injunction hearing.

11 MR. SMITH:  A couple responses to that, Your Honor. 

12 And you're right.  The first jurisdictional basis we have for

13 our petition is under NRS 176.495 as an improperly granted

14 stay of an execution.  That's the first jurisdictional basis

15 there, the second being a writ of mandamus or prohibition.

16 And I filed a protective notice of appeal just to

17 cover myself, Your Honor.

18           THE COURT:  I understand.  I'm not criticizing you

19 for making your decision.  I'm just explaining that from a

20 District Court judge's perspective the record at a TRO stage

21 is very limited.  The record at a preliminary injunction

22 hearing is much more fulsome.

23 MR. SMITH:  I understand that, Your Honor.  But

24 that's why it's important to highlight that the issues before

25 the Nevada Supreme Court are purely legal issues.  They're

6

RPAPP0384



1 essentially statutory interpretation.  Does the TRO offend

2 176.415, and do they have implied causes of action under

3 Chapter 41 and Chapter 453.  Those are statutory

4 interpretation questions, and there aren't any factual --

5 there's no factual development that has to do with that.  I

6 understand there might be factual development on things like

7 irreparable harm.  I understand that.  But as far as the

8 purely legal issues before the Nevada Supreme Court right now

9 that are pending, there's no factual development that's

10 needed.

11 They don't say in their motion -- they say, well,

12 factual development is needed, but they don't say what facts

13 are needed, they don't say what discovery and how that would

14 impact the purely legal issues that are before the Nevada

15 Supreme Court.  And so instead they make insinuations

16 throughout their opposition and countermotion that somehow the

17 State misled Your Honor or misled the Nevada Supreme Court

18 about the expiration dates for the drugs.  They're trying to

19 get discovery on any issue.  There's no discovery to be had on

20 the purely legal issues pending, and so they're trying to

21 insinuate some other issue that needs and evidentiary hearing. 

22 But there's no basis for that whatsoever.  It's just an

23 attempt to get some additional discovery.

24 But if they want to -- if they're going to be

25 worried about misrepresentations to the Court and sort of try
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1 to manufacture one of those, they need to be more concerned

2 about misrepresentation they actually did make to this Court.

3 You'll recall during the TRO hearing and TRO

4 application they pounded the table about the McKesson-Arkansas

5 case, they assured Your Honor two District Court judges had

6 granted a TRO in that case and the Arkansas Supreme Court had

7 affirmed it.  I pointed out that that was flatly incorrect. 

8 That's not accurate.  The Arkansas Supreme Court in fact

9 summarily reversed both of those in short order.  When Mr.

10 Schuler in his rebuttal doubled down, and that's at page 70 of

11 the transcript, and he said he was going to submit a

12 supplement to the record explaining to Your Honor why he was

13 right about the Arkansas case.  Well, I've not seen that.

14 So before we start making wild accusations about

15 misrepresentations and start going down that path they'd

16 better make sure that their closet's clean.  And it's not.  So

17 the prudent thing to do here is stay discovery, wait and see

18 if the Nevada Supreme Court determines they even have causes

19 of action that warrant discovery.  It's short.  The requested

20 decision date is October 19th.  The Supreme Court's given

21 every indication they're going to meet that date.  A lot of

22 time, effort, and costs will be saved if we wait and see what

23 the Nevada Supreme Court says.  Thank you, Your Honor.

24           THE COURT:  Okay.  Thank you, Mr. Smith.

25 Mr. Bice.
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1 MR. BICE:  Yes, Your Honor.

2 Your Honor, the only reason that we didn't schedule

3 a preliminary injunction hearing already in this action is

4 because Mr. Smith told us all at the TRO hearing how he needed

5 voluminous discovery.  At no point -- and I would note at no

6 point in time, Your Honor, did he represent to you that the

7 State needed action, a preliminary injunction hearing or

8 action to be taken by the end of November.  And I don't think

9 that was quite an accident, Your Honor.

10 I'm going to submit two things, I want them in the

11 record, Your Honor, a letter that we sent to Mr. Smith on

12 Friday and then an email where I confirmed the State's

13 representations.  And I don't know if these should be Court's

14 exhibits, Your Honor.  May I approach?

15           THE COURT:  You may.

16 MR. BICE:  Thank you.  So I sent Mr. Smith a letter

17 on Friday because we had concerns about --

18           THE COURT:  Court's Exhibit 1, please, Dulce.

19 MR. BICE:  -- the State's claims, Your Honor, that

20 -- how it was going to run out of drugs and wouldn't be able

21 to carry out Mr. Dozier's execution, of course, a disclosure

22 that they never made to Your Honor, and then go to the Supreme

23 Court and essentially accuse the Court and I guess me of

24 duping the Court, I think is their terminology, into

25 essentially extending out its TRO without disclosing to the
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1 Nevada Supreme Court, of course, that they were the ones who

2 asked the Court and told the Court that they needed all this

3 voluminous discovery.

4 And so we sent out a letter to them, Your Honor,

5 asking for an explanation for those representations, and what

6 I got back was a phone call, which I confirmed in an email,

7 and you'll notice that there's no denial of what's in the

8 email, and that is the truth of the matter is that the State

9 of Nevada has represented to the Nevada Supreme Court to get

10 an emergency hearing on their writ and not await a preliminary

11 injunction because they said that they won't be able to carry

12 out this execution after November 30th.

13 That's not true.  What the State is sort of playing

14 games with is they say, well, an execution, Your Honor.  Now,

15 that's a coy play on words, because there is no one else on

16 Nevada's Death Row that has exhausted all of their appeals,

17 they have no other use for these drugs other than to carry out

18 Mr. Dozier's execution, and they have volumes of it to carry

19 out Mr. Dozier's execution well after November 30th of 2018. 

20 But we'll address that, Your Honor, with the Nevada Supreme

21 Court.

22 The point that we're here on today is the State

23 says, well, we're challenging your TRO as a stay of execution. 

24 Which is odd, because after your TRO, which only precluded

25 them from using this drug, which you made crystal clear, our
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1 particular version, they then moved for a stay of execution in

2 front of Judge Togliatti.  The State actually secured a stay

3 of execution in front of Judge Togliatti.  It's not this

4 Court's order that imposed any stay of execution for Mr.

5 Dozier.  It's the State who sought a stay of execution and

6 obtained it.

7 They next say, Your Honor, well, we're challenging

8 one of the causes of action that they assert.  Okay.  Great. 

9 Where's your motion to dismiss which you have to file?  Which

10 I'm not even sure what the timing of their response is.  I

11 actually think it's probably past due at this juncture. 

12 Nevertheless, where is their motion to dismiss?  And it

13 doesn't even cover all the claims in the complaint, which --

14 and we will point out again, as we did at the time of the

15 hearing, why they're wrong on that claim.

16 Nonetheless, Your Honor, we're here for one issue. 

17 They're saying the Nevada Supreme Court should review a TRO,

18 and they, of course, did so by predicating it upon the fact

19 that this Court won't hold a preliminary injunction hearing

20 within a reasonable amount of time before November 30th.  And

21 so I'm saying, since they didn't tell the Nevada Supreme Court

22 the truth about who it was that was delaying the preliminary

23 injunction hearing, I ask you accelerate the discovery

24 responses which we served timely, set that preliminary

25 injunction hearing for the end of September so we'll have a

11

RPAPP0389



1 full and fair record.  This motion for stay, Your Honor, is

2 completely incompatible with their claims of need for speed. 

3 A stay will delay the process, it won't expedite the process. 

4 Let's hold the State to their word.  They need quick action. 

5 Let's have quick action, Your Honor.

6 So I ask you to grant my countermotion.

7           THE COURT:  Thank you.

8 Mr. Smith, anything else?

9 MR. SMITH:  Just briefly, Your Honor.

10 Mr. Bice is right, I didn't mention the November

11 30th date to Your Honor on that day.  I didn't know the

12 November 30th --

13           THE COURT:  Hold on a second.  I missed Mr. Reid. 

14 He wanted to talk.

15 MR. SMITH:  Oh.

16 MR. REID:  Thank you, Your Honor.  I'm easy to miss.

17           THE COURT:  No, no.  It's just --

18 MR. REID:  I don't want to belabor things, Your

19 Honor.  We join in Alvogen's opposition to the motion to stay,

20 and we're in agreement with any expedited process for the

21 hearing.  Like we promised last week, we served our discovery

22 requests last week a couple days after we were able to

23 intervene into the case.

24 And the only thing I wanted to add to Mr. Bice's

25 comments is the reason why we're here is through an order for
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1 court records made by a different court --

2           THE COURT:  Judge Wilson.

3 MR. REID:  -- yes, Judge Wilson -- there was a

4 public records request, and those records weren't produced. 

5 And it took a judge's order, and the judge issued that order

6 right after -- those records were produced right after the

7 Fourth of July holiday, and this litigation ensued a week

8 later.

9 And so I think as a matter of public policy, you

10 know, when you talk about burden, the State talks about its

11 burden, we're talking mainly about public records here that

12 are supposed to be open to the public, and the State should

13 not be able to claim that it's burdensome to produce public

14 records which they're already by law required to produce.  And

15 I think it's just important if they're -- because it seems

16 like the main point and main reason for the stay is to not

17 produce public records.  And I think that is a matter of

18 public policy should be concerning to the State.

19 Also, to point out the TRO that was issued did not

20 affect Hikma's rights, it did not apply.  Yes, we chose not to

21 file for a TRO because we knew there was a preliminary

22 injunction hearing set, and I just wanted to point that out. 

23 But we don't have --

24           THE COURT:  You're welcome to file a TRO application

25 if you think it's appropriate.  I've not precluded you from
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1 doing so.

2 MR. REID:  Yes.  That's all I have to say, unless

3 you have any other questions.

4           THE COURT:  All right.  Thanks.

5 Mr. Smith.

6 MR. SMITH:  Thank you, Your Honor.  As I was saying,

7 you're right, I didn't mention the November 30th date to Your

8 Honor on the morning of July 11th.  I wasn't aware of the date

9 given everything that was going on.  By all accounts the

10 execution was going to move forward.  And so I didn't have

11 that.  But it doesn't change the State's need for discovery. 

12 I think it's completely consistent to ask the Nevada Supreme

13 Court for expedited proceedings to determine whether there's

14 even a cause of action that justifies discovery in the first

15 place, that justifies and evidentiary hearing in the first

16 place while simultaneously asking this Court to stay discovery

17 pending that decision.  It's completely consistent with that.

18 The State is now going to be facing two companies

19 making claims of reputational harm, a third one is moving to

20 intervene, making also broad claims of reputational harm.  The

21 State wants to take its time and thoroughly prepare itself. 

22 If there's causes of action here, the State wants to defend

23 itself and have a chance to do that.  So the two requests are

24 completely consistent.

25 The State's brief moving to expedited in the Nevada
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1 Supreme Court speaks for itself.  The representations are

2 accurate and correct.  I've added a verification of that

3 myself.  So I stand by that.  There's simply no there there,

4 and it's attempt to just drum up another issue for discovery

5 that should wait for the Nevada Supreme Court's decision.

6           THE COURT:  So I'm going to deny your request to

7 stay pending the completion of the preliminary injunction

8 hearing.

9 I would be happy to move the preliminary injunction

10 hearing up if you can find a way to get your discovery done

11 more expeditiously, Mr. Smith.  All of those people over on

12 the other side are ready to go.  They'll do whatever we say.

13 You've told me you need longer.

14 MR. SMITH:  And I understand the resources my

15 colleagues on the other side have.  But given the claims being

16 made and what I'm able to do, the current schedule is -- the

17 closest that it's going to work -- I would ask Your Honor for

18 at least a five-day temporary stay so I can renew request to

19 the Nevada Supreme Court.

20           THE COURT:  No.  But you can renew your request to

21 the Supreme Court.

22 So let's go to the countermotion.  And their

23 countermotion is then to shorten discovery period so that the

24 discovery that you need to do, that you've told me you need to

25 do is done on a shorter time frame, because the periods are
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1 shorter, not because of the volume of information is shorter. 

2 But instead of 30 days for written discovery, to shorten it to

3 15, to shorten deposition notices from 15 to something else. 

4 Do you want to talk to me about that issue?

5 MR. SMITH:  Yes, Your Honor.  I think there's no

6 reason -- there's no reason to expedite it.  The November 30th

7 date is to determine whether there's even legal claims to even

8 be going down that path to start with.  If we're going to be

9 getting into factual issues about reputational harm, et

10 cetera, the State needs time to develop that.  So I don't

11 think the State can get that discovery done on a shortened

12 time frame.  The time frame that was set on the 11th is the

13 time frame that should stay.

14           THE COURT:  Okay.  All right.  Anything else on the

15 countermotion?

16 MR. BICE:  Yes, Your Honor, just briefly.

17 Let's remember this is simply a preliminary

18 injunction hearing, not a trial on the merits.  So discovery

19 is regularly accelerated, and you don't have to prove the

20 entirety of the case.  And that's all we're asking, is since

21 the State wants appellate review and they say that there's a

22 need for speed on appellate review, let's have an actual fair

23 appellate record with the discovery that we've asked for.  If

24 the State doesn't want to do expedited discovery for

25 themselves, that's the State's decision.  We ask you to
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1 accelerate our discovery of them so that we can get this done

2 and we are ready to hold a preliminary injunction hearing in

3 September with more than ample time then for the State to seek

4 review, appropriate review by way of an appeal at the Nevada

5 Supreme Court with an actual and fair record.

6           THE COURT:  Thank you.

7 I am going to grant the countermotion in part.  I am

8 going to shorten the time to respond to written discovery to

9 20 days, and I'm going to shorten time to notice depositions

10 to 10 days.

11 I would still encourage the parties to work together

12 on scheduling depositions so that we are not scheduling things

13 when people are on vacation, at graduations, or weddings.  But

14 to the extent that we can complete the discovery earlier I

15 would urge you to use your best efforts.  I think it is

16 critical that record for a preliminary injunction be developed

17 prior to the appellate review, so I will do everything in my

18 power to get the case -- the preliminary injunction resolved

19 prior to that time.

20 MR. BICE:  Thank you, Your Honor.

21           THE COURT:  Anything else?

22 MR. SMITH:  Your Honor, just to head off one issue

23 that I see coming.  With the 20 days' written discovery there

24 was a discrepancy in timing when I received Alvogen's first

25 round of discovery responses.
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1           THE COURT:  When do you think you got them, Mr.

2 Smith?

3 MR. SMITH:  I think I got them the day that I found

4 out they had been served on that Tuesday.

5           THE COURT:  Which was last week?

6 MR. SMITH:  Yes.

7 MR. BICE:  Your Honor, apparently we served them to

8 the court system, but no one from the State is apparently

9 registered, so they didn't know that they were there.

10           THE COURT:  Well, you can't serve them if they're

11 not registered.  So have you served them now?

12 MR. BICE:  We have.

13           THE COURT:  Okay.  So it will go 20 days from time

14 you were actually served, not when they tried to serve you

15 through an unregistered --

16 MR. SMITH:  Understood.  Thank you.

17           THE COURT:  Okay.  Anything else?

18 MR. BICE:  No, Your Honor.

19           THE COURT:  I will see you guys on Thursday.

20 MR. BICE:  Thank you.

21 MR. SMITH:  Thank you, Your Honor.

22 THE PROCEEDINGS CONCLUDED AT 10:40 A.M.

23 * * * * *

24

25
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CERTIFICATION

I CERTIFY THAT THE FOREGOING IS A CORRECT TRANSCRIPT FROM THE
AUDIO-VISUAL RECORDING OF THE PROCEEDINGS IN THE ABOVE-
ENTITLED MATTER.

AFFIRMATION

I AFFIRM THAT THIS TRANSCRIPT DOES NOT CONTAIN THE SOCIAL
SECURITY OR TAX IDENTIFICATION NUMBER OF ANY PERSON OR ENTITY.

FLORENCE HOYT
Las Vegas, Nevada 89146

                             
FLORENCE M. HOYT, TRANSCRIBER

 8/8/18
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NEVADA DEPARTMENT OF
CORRECTION;

JAMES DZURENDA, Director of the Nevada
Department of Correction, in his official
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IHSAN AZZAM, Ph.D, M.D., Chief Medical
Officer of the State of Nevada, in his official
capacity;

And JOHN DOE, Attending Physician at
Planned Execution of Scott Raymond Dozier, in
his official capacity;
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HIKMA PHARMACEUTICALS USA INC.,

Intervenor,

vs.

STATE OF NEVADA;

NEVADA DEPARTMENT OF
CORRECTION;

JAMES DZURENDA, Director of the Nevada
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HIKMA PHARMACEUTICALS’
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Department of Correction, in his official
capacity;

IHSAN AZZAM, Ph.D, M.D., Chief Medical
Officer of the State of Nevada, in his official
capacity;

And JOHN DOE, Attending Physician at
Planned Execution of Scott Raymond Dozier, in
his official capacity;

Defendants.

Hikma Pharmaceuticals USA Inc. (“Hikma”), through counsel of Lewis Roca Rothgerber

Christie LLP, hereby joins in and supplements Alvogen, Inc.’s (“Alvogen”), Motion for

Preliminary Injunction (“Alvogen’s Motion”).1 Hikma seeks a preliminary injunction (1)

enjoining Defendants from using Hikma’s fentanyl product, Fentanyl Citrate Injection, USP C-11

(“Hikma’s Fentanyl”), in any execution; and (2) requiring Defendants to return Hikma’s Fentanyl

that Defendants wrongfully obtained.

This Motion is made pursuant to NRCP 65 and EDCR 2.20, and based upon the following

Memorandum of Points and Authorities, the attached Declaration and Exhibits, and the pleadings

and papers on file herein.

DATED this 8th day of August, 2018.

LEWIS ROCA ROTHGERBER CHRISTIE LLP

By: /s/ Josh M. Reid
E. LEIF REID, ESQ., SBN 5750
JOSH M. REID, ESQ., SBN 7497
KRISTEN L. MARTINI, ESQ., SBN 11272
3993 Howard Hughes Pkwy, Suite 600
Las Vegas, NV 89169-5996

Attorneys for Intervenor

1 See Pltf.’s Ex Parte App. for TRO & Mot. for Prelim. Inj.; Ex Parte Mot. for Order Shortening Time (July 10,
2018).
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

While Hikma takes no position on the propriety of capital punishment or the death

sentence imposed upon Scott Raymond Dozier, Hikma—a leading pharmaceutical company—is

legally entitled to protect its proprietary interests in its products, its business reputation and

goodwill, and its investor interests. Hikma, like Alvogen, possesses property interests in its

products. Hikma, like Alvogen, has the right to determine to whom its products are sold, and

restrict sales to those who intend to misuse the products, especially where such misuse will

damage Hikma’s reputation and goodwill.

Hikma has taken proactive action to prevent the sale and distribution of its products to

Defendants, and Defendants’ misuse of its products in the State’s lethal injection protocol. Hikma

published its policies regarding its refusal to sell to state departments of corrections for use in

executions, and its vehement objection to the misuse of its products for such purpose. Hikma

specifically notified Defendants in writing of Hikma’s strenuous objection to Defendants’ use of

any of its products for lethal injunction as being contrary to the U.S. Food and Drug

Administration’s (“FDA”) indication, Hikma’s intention in manufacturing the products for the

well-being of patients in need, and Hikma’s values as an organization.

Nonetheless, Defendants refused to heed Hikma’s warnings and, in knowing violation of

Hikma’s express policies and intentions, surreptitiously obtained Hikma’s Fentanyl for use in the

execution of Scott Raymond Dozier. Defendants’ conduct constitutes violations of Nevada law,

including the following:

(1) Unlawful Obtainment of a Controlled Substance, NRS 453.391(1): Defendants

have unlawfully obtained Hikma’s Fentanyl, a controlled substance, from a Hikma and an

unsuspecting intermediary wholesaler.

(2) Administration of a Controlled Substance for an Illegitimate Purpose, NRS

453.381(1): Defendants’ proposed use requires Defendants to administer Hikma’s Fentanyl in a

State-sponsored execution, which is not a legitimate medical purpose.
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(3) Unlawful Furnishing of a Controlled Substance, NRS 41.700(a), (b): Defendants’

acquisition and proposed use and furnishing of Hikma’s Fentanyl in Mr. Dozier’s execution is

unlawful, and Defendants are liable for all damages caused as a result of Defendant’s actions,

including injury to Hikma.

In addition to these statutory violations, Defendants’ conduct violates Hikma’s property

rights, stemming Hikma’s common law claims for replevin and conversion, and pursuant to

Nevada’s Uniform Commercial Code.

Defendants’ unlawful obtainment and planned misuse of Hikma’s Fentanyl is precisely the

type of conduct that Hikma is legally entitled to prohibit. Accordingly, Hikma seeks an Order

from this Court enjoining Defendants from using Hikma’s Fentanyl in any executions, and further

requiring Defendants to return Hikma’s Fentanyl.

II. FACTUAL BACKGROUND

Since its inception, Hikma has become a leading manufacturer and provider of quality oral,

liquid, inhalant, and injectable branded and non-branded generic medicines in the United States.

Ex. 1 at 2. Hikma aims to improve lives by providing patients access to high-quality, affordable

medicines. Id. Hikma’s medicines are used thousands of times a day around the world to treat

illnesses and save lives. Ex. 2. It has built a global reputation for the same. Compl. in

Intervention ¶ 14.

Hikma’s Fentanyl is in the narcotic (opiate) analgesics class of medications. Id. ¶ 15.

Fentanyl is a synthetic opioid that was originally developed in or about 1960 as a powerful,

intravenous anesthetic for surgery. See id. ¶¶ 17-18; Ex. 3 at 1216. It has been approved by the

FDA since 1972 (but in combination since 1968) for use in as an analgesic (pain relief) and

anesthetic. See Ex. 3 at 1217-18. It is used to treat sudden breakthrough pain that occurs despite

continuous treatment with pain medication, and in people who suffer from severe, long-term pain,

primarily in cancer patients but also in other chronic, intense pain scenarios presenting with

noncancerous maladies. See generally Ex. 3. It is also the most often used intraoperative

analgesia. See id.
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Fentanyl has become extremely important in severe, chronic pain management in the

practice of modern-day medicine due to its effectiveness, as well as its minimal or nonexistent

effects to the cardiovascular system and plasma histamine (distinguishing it from other µ-opioid

receptor agonists), its rapid onset of action and short duration of effects, and the ease and low cost

in synthesizing and preparing for the marketplace. See id. Fentanyl is a Schedule II controlled

substance. NAC 453.520(3).

To maintain Hikma’s reputation for producing safe, high-quality products, Hikma has

always been and is committed to going beyond mere compliance with the law and strives to

uphold the highest ethical standards in everything it does. Compl. in Intervention ¶ 20. In an

attempt to ensure that Hikma’s Fentanyl, among its other products, is used responsibly, Hikma has

placed controls on the purchase and use of its products. See Ex. 2. Such controls include internal

policies and procedures with its customers to restrict the supply of Hikma products for the

distribution and use in lethal injection protocols. See id. Hikma has refused the direct sale of its

products to United States departments of corrections for use in capital punishment, and works

directly with its distribution partners to add restrictions for unintended use to its distribution

contracts. See id.

Hikma is not the only pharmaceutical company that has taken affirmative action to

exercise their rights to not sell their products for use in lethal injection. See Ex. 4. More than 20

American and European pharmaceutical companies have taken similar action. See id.; see also

Compl. for Emergency Injunctive Relief & Return of Illegally-Obtained Property (July 10, 2018)

(“Alvogen Compl.”). Similar to other pharmaceutical companies, Hikma has an important interest

in protecting its business reputation and meeting its fiduciary duties to its investors. See id.

Experts have commented that a pharmaceutical company’s involvement with lethal injection may

open the company to liability, including the loss of large institutional investors and litigation from

their shareholders. See Ex. 4. As a subsidiary of an international pharmaceutical company

publicly traded on the London Stock Exchange, Hikma has taken multiple proactive actions in

order to protect its rights and values, and also to protect its investors. Compl. in Intervention ¶ 10.
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NDOC, like other death-penalty states, was well-aware of certain drug manufacturers’

restrictions on the use of their drugs in executions. According to the Las Vegas Review-Journal,

as reported on October 7, 2016, Defendant Nevada Department of Corrections (“NDOC”) sent out

247 requests for proposals on September 2, 2016, to manufactures for the purchase of the drugs

that it intended to use in legal injunctions after the stockpile of at least one of the drugs in its

possession expired. Ex. 5. (Nevada’s last execution occurred in 2006.) Not one response was

received. Id. No vendor responded because not one of them could make the certification that the

drugs the NDOC were seeking to obtain were authorized for use in executions. Because no

pharmaceutical companies bid to supply the drugs for legal injections, Nevada prison officials

were on the record as stating that “the state will have to explore its options to carry out

executions.” Id.

Upon learning that some states, including the State of Nevada, were considering new

compounds to use in their lethal injection protocols, Hikma exercised its rights and took

preemptive steps to prevent its products from being used for such purpose. See Ex. 2; Ex. 6. Such

use is inconsistent with the FDA’s indication, in addition to being contradictory to Hikma’s

intention in manufacturing its medicines, its values as an organization, the interests of its

customers, and the financial interests of Hikma and its shareholders. See Ex. 2; Ex. 6.

In 2016, Hikma exercised its right to not sell its products to the State of Nevada for use in

lethal injection, notifying the public and Defendants of its rights. As of October 2016, Hikma

published on its website its policy on states’ uses of its products in capital punishment regimes,

voicing its strong objection to any department of corrections’ acquisition and use of its products

for such purpose. See Compl. in Intervention ¶ 23.

On December 20, 2016, Hikma went further to specifically notify Defendants that Hikma

objected in the strongest possible terms to the use of any of its products for lethal injection. See

Ex. 6. Hikma sent letters to Nevada’s Attorney General Adam Laxalt, Governor Brian Sandoval,

and Defendant Dzurenda, in which Hikma vehemently objected to any of its products being used

for lethal injection (“2016 Letters”). Id. Hikma stated, “We object in the strongest possible terms

to the use of any of our products for lethal injection,” and again made clear that its objection
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should be applied to all of its products, including Hikma’s Fentanyl. Id. Hikma notified these

recipients that such use was

[n]ot only an off-label use and inconsistent with the FDA indication
and contrary to [Hikma’s] intention of manufacturing the product for
health and well-being of patients in need, but also it is completely
counter to [Hikma’s] values as an organization.

Id. Hikma stated that it was not aware of Defendants having possession of any of its products at

that time, but noted that it made the objection because it had become aware that some states were

considering new compounds to use in their lethal injections. Id.

Hikma further explained,

In the event that we were forced to implement additional controls to
prevent these uses, it may have the unintended consequence of
potentially preventing certain patients from receiving these
medicines despite having a genuine need. This outcome would not
be beneficial for anyone, particularly the people of Nevada. We
believe that Nevadans deserve high quality, generic medicines and
we are very pleased to continue to play a role in manufacturing
much needed products to improve health. As such, we hope that
you will give serious consideration to the positions that we have set
forth in this letter and be our partner in furthering our values and
policy.

Id.

By the end of September 2017, Hikma continued to publish on its website its policy on

states’ uses of its products in capital punishment regimes, which read:

We object in the strongest possible terms to the use of any of our
products for the purpose of capital punishment. Not only is it
contrary to the intended label use(s) for the products, but it is also
inconsistent with our values and mission of improving lives by
providing quality, affordable healthcare to patients.

See Ex. 2. Hikma’s website further publishes the various controls it has in place to “to prevent

these products from being used for the purpose of capital punishment,” including that Hikma

“will not accept orders for these products directly from any Departments of Correction or

correctional facilities in the United States, unless accompanied by an original, raised seal copy of

an affidavit signed by the state attorney general (or governor), certifying under penalty of perjury

that the product(s) will not be used for capital punishment,” and that Hikma “will only sell these

same drugs to pre-selected commercial customers who agree that they will not then sell them to
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Departments of Corrections/correctional facilities, or to secondary distributors or retail

pharmacies.” Id. Hikma also restricted particular drugs that have a heightened potential of

misuse for lethal injection protocols and publishing them on Hikma’s restricted list. See id.

In November 2017, in Scott Raymond Dozier’s habeas corpus case (Dozier v. State, Case

No. 05C21503, Notice of Redacted Version of the State of Nev.’s Execution Protocol (Dist. Ct.

Nev. Nov. 11, 2017)), the State filed a redacted version of NDOC’s Executional Manual, dated

November 7, 2017, wherein it confirmed that fentanyl was one of the three drugs consisting of

Nevada’s new lethal injection cocktail. This was the first time any state in the country included

fentanyl as part of its lethal injection cocktail. The State’s novel misuse of the drug in executions

renders it experimental.

Upon information and belief, shortly before the NDOC’s execution manual was published,

the drug manufacturer Pfizer claimed ownership of the fentanyl and diazepam products that

NDOC originally intended to use to execute Scott Raymond Dozier. See Ex. 7. Pfizer, too,

objected to NDOC’s use of its products as lethal injections, and demanded return of the products.

See id. NDOC spokeswoman Brooke Keast rejected any assertion that the State was obligated to

return any product. See id.

Nonetheless, as another reminder to Defendants in light of the on-going controversy, in

December 2017, Hikma sent letters to Nevada’s Attorney General Adam Laxalt, Governor Brian

Sandoval, and Defendant Dzurenda, in which Hikma again vehemently objected to any of its

products being used for lethal injection (“2017 Letters”). Ex. 8. Hikma restated that such use of

any Hikma products is “off-label” and contrary to the FDA indication, in addition to being

contradictory to the intended use of the products and Hikma’s organizational values. Id.

In spite of Hikma’s written demands and warnings to not have its products sold and used in

conjunction with lethal injection, Defendants sought to, and did, unlawfully acquire Hikma’s

products for use in the State’s lethal injection protocol.

On or about July 10, 2018, Hikma learned through a public interest organization that the

State had confirmed its intention to execute Scott Raymond Dozier on Wednesday, July 11, 2018,

using fentanyl and midazolam in its three-drug cocktail. Compl. in Intervention ¶ 37. At that
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time, it was unclear whether Defendants were in possession of Hikma’s Fentanyl or midazolam

products. Id. On July 10, 2018, Hikma also learned of Alvogen’s initiation of the instant lawsuit,

and Alvogen’s request for a temporary restraining order and preliminary injunction. Id. ¶ 38.

Through these filings, Alvogen confirmed that Defendants were intending to use Alvogen’s

Midazolam Product in the execution, not Hikma’s midazolam. See generally Alvogen Compl.

This Court heard argument on Alvogen’s ex parte application for a temporary restraining

order at 9 a.m. on July 11, 2018. This Court issued the Temporary Restraining Order the same

day, prohibiting and enjoining Defendants from using Alvogen’s Midazolam Product in capital

punishment until further order of the Court.

After the hearing on Alvogen’s ex parte application, Hikma obtained copies of documents

produced as a result of a court order in litigation initiated by the American Civil Liberties Union

of Nevada (“ACLU action”). See Am. Civil Liberties Union of Nev. Found. v. State, Case No. 18

OC 00163 1B, Order Granting In-Part Emergency Pet. Issuing Writ of Mandamus (Nev. Dist. Ct.

July 6, 2018). The court order issued in the ACLU action compelled NDOC to disclose the

specific lethal injection procedures that it planned to implement in Scott Raymond Dozier’s

execution. See id. At least one Defendant to this case acknowledged in the ACLU action that they

have taken efforts to maintain the secrecy of and/or conceal their acquisition and possession of

these drugs to use in its lethal injection procedures because of a concern that information as to

“where a state obtains execution drugs” may be used “to persuade the manufacturer and others to

cease selling that drug for execution purposes.” See id. at 4.

The documents disclosed by the State in the ACLU action included a list of the drugs to be

included in the lethal injection cocktail, along with the invoices related to NDOC’s purchase of

those specific drugs. These invoices identified Defendants’ purchase and receipt of Hikma’s

Fentanyl, identified as NDC/UPC 0061-6027-25. See Ex. 9. The invoices further showed that

NDOC placed multiple small orders of the drugs over a number of months, with some orders

following the last by only one day. Compl. in Intervention ¶ 40.

The invoice for Hikma’s Fentanyl was from one of Hikma’s wholesale distributors,

Cardinal Health, placed on September 28, 2017, for shipment the next day, and addressed to be

RPAPP0406
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billed and shipped to the Nevada Department of Correction Center Pharmacy, located at the

NDOC’s administrative building in Las Vegas—not to the Ely State Prison, the execution site

located over 200 miles away from its Las Vegas building. See id. Under the product description,

Cardinal Health referenced message 121: “This product is required by the FDA to be dispensed

with a medication guide.” Id.

To purchase Hikma’s Fentanyl, NDOC was required to provide Cardinal Health with proof

of a medical license issued to NDOC’s medical director. NDOC’s purchase order to Cardinal

Health for Hikma’s Fentanyl used the Nevada Chief Medical Officer’s license to unlawfully

obtain Hikma’s Fentanyl. See Ex. 10.

Upon confirming that Defendants intended to use the unlawfully-obtained Hikma’s

Fentanyl in the scheduled lethal injection of Scott Raymond Dozier, on July 11, 2018, Hikma

hand-delivered its third notices to Nevada’s Attorney General Adam Laxalt, Governor Brian

Sandoval, and Defendant Dzurenda (“2018 Letters”). Ex. 11. Hikma reminded these recipients,

including NDOC—once again—of Hikma’s position on the misuse of its medicines in executions.

See id.

Hikma stated its belief that NDOC is in possession of Hikma’s Fentanyl, and that it may be

used in a pending execution, additionally stating,

Despite our best efforts to ensure our medicines are used only for
their intended medicinal purposes—including a requirement that
these products are only supplied to pre-authorized customers who
agree in writing not to sell them to Departments of Corrections or
other entities that intend to use them for lethal injection-some states
continue to attempt to procure our products from distributors and
other intermediaries for use in lethal injection. Not only is this
inconsistent with the FDA indication and contrary to our intention of
manufacturing the product for the health and well-being of patients
in need, but it is also completely counter to our company values.

Id.

Hikma demanded that NDOC immediately return all of Hikma’s Fentanyl, and other

products, intended for use in executions, for such use would represent a serious misuse of life-

saving medicines. Id. Hikma specifically requested that Defendant Dzurenda and other NDOC

officials not circumvent Hikma’s carefully-prepared controls or potentially undermine these

RPAPP0407
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specifically drafted legal provisions in its agreements. Id. Defendants have not responded to

Hikma’s letter.

III. ARGUMENT

Hikma joins in Alvogen’s arguments in support of Alvogen’s Motion as set forth in

Section III of Alvogen’s Motion, and incorporates those arguments as though fully set forth

herein. See Alvogen Mot. 12-30. Hikma further supplements Alvogen’s arguments with respect

to Hikma’s Fentanyl Product (and any other Hikma product), including the following

supplemental arguments and authorities.

A. Standard for Injunctive Relief

Rule 65 of the Nevada Rules of Civil Procedure and NRS 33.010 authorize courts to grant

injunctive relief when the commission of an act may produce great or irreparable injury to the

plaintiff. NRS 33.010 provides:

An injunction may be granted in the following cases:

1. When it shall appear by the complaint that the plaintiff is
entitled to the relief demanded, and such relief or any part thereof
consists, in restraining the commission or continuance of the act
complained of, either for a limited period or perpetually.

2. When it shall appear by the complaint or affidavit that the
commission or continuance of some act, during the litigation,
would produce great or irreparable injury to the plaintiff.

3. When it shall appear, during the litigation, that the
defendant is doing or threatens, or is about to do, or is procuring or
suffering to be done, some act in violation of the plaintiff’s rights
respecting the subject of the action, and tending to render the
judgment ineffectual.

Traditionally, to obtain a preliminary injunction, “the moving party must show that there is

a likelihood of success on the merits and that the nonmoving party’s conduct, should it continue,

would cause irreparable harm for which there is no adequate remedy at law.” Dep’t of

Conservation & Natural Res., Div. of Water Res. v. Foley, 121 Nev. 77, 80, 109 P.3d 760, 762

(2005); accord Dangberg Holdings Nev., L.L.C. v. Douglas Cty., 115 Nev. 129, 142, 978 P.2d

311, 319 (1999). And, when considering preliminary injunctions, courts “also weigh the potential
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hardships to the relative parties and others, and the public interest.” Id. The essence of the

foregoing considerations is whether the rights of the parties will be best protected by the granting

of the injunctive relief. See Rhodes Mining Co. v. Belleville Placer Mining Co., 32 Nev. 230, 106

P. 561, 562 (1910). The decision to grant a preliminary injunction falls within the sound

discretion of the district court. Univ. & Cmty. Coll. Sys. of Nev. v. Nevadans for Sound Gov’t, 120

Nev. 712, 721, 100 P.3d 179, 187 (2004).

Applying these factors to this case reveals that each factor weighs in favor of a preliminary

injunction enjoining Defendants from using Hikma’s Fentanyl in any execution, and requiring

Defendants to return Hikma’s Fentanyl that Defendants wrongfully obtained. Each factor is

discussed below, in turn.

B. Hikma is More than Reasonably Likely to Succeed on the Merits of Its Claims

In order to meet the first factor attendant to issuing a preliminary injunction, i.e., a

likelihood of success on the merits of the moving party’s claims, the moving party is not required

to prove that it will ultimately prevail on these claims in the lawsuit; rather, it is only required to

establish “a reasonable probability of success on the merits.” See Clark Cnty. Sch. Dist. v.

Buchanan, 112 Nev. 1146, 1150, 924 P.2d 716, 719 (1996); Dixon v. Thatcher, 103 Nev. 414, 415,

742 P.2d 1029, 1031 (1987) (reversing a denial of an injunction after finding that the plaintiffs

presented “sufficient indicia” to make a prima facie showing before a trier of fact). Though this

Court need only find that Hikma has met this burden as it relates to any one of its claims

supporting injunctive relief, as shown below, Hikma has met this burden with respect to each of its

five claims for relief.

1. Unlawful Obtainment of a Controlled Substance

Hikma’s First Claim for Relief is predicated on NRS 453.391(1), which provides that “a

person shall not . . . unlawfully take, obtain or attempt to take or obtain a controlled substance

from a manufacturer, wholesaler, pharmacist, physician, . . . or any other person authorized to

administer, dispense or possess controlled substances.” Defendants each qualify as a “person” for

purposes of the foregoing. See NRS 453.113. Paralleling these statutes, the Nevada

Administrative Code reads, in pertinent part, “A person who is licensed as a physician or

RPAPP0409
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physician assistant shall not . . . [a]cquire any controlled substances from any pharmacy or other

source by misrepresentation, fraud, deception or subterfuge.” NAC 630.230.

Defendants’ acquisition of Hikma’s Fentanyl was unlawful for the reasons that

Defendants’ acquisition was: (1) in derogation and violation of Hikma’s property rights, and (2)

undertaken for purposes of administering it for a non-therapeutic use (an execution) as well as

unlawfully furnishing it to non-physician administrators.

Concerning Defendants’ acquisition of Hikma’s Fentanyl in derogation of Hikma’s

property rights, and as more fully explained infra Section III.B.4, nearly 100 years ago, the United

States Supreme Court recognized the “right of [a] trader or manufacturer engaged in an entirely

private business freely to exercise his own independent discretion as to parties with whom he will

deal, and, of course, [to] announce in advance the circumstances under which he will refuse to

sell.” United States v. Colgate & Co., 250 U.S. 300, 307 (1919). Hikma has a property right in

both its products and its right to deal—or refuse to deal—with particular prospective customers.

In accordance with its rights, Hikma specifically notified Defendants in 2016 that

Defendants were not authorized to purchase or use any Hikma product, including Hikma’s

Fentanyl, for lethal injection purposes. See Ex. 6. Hikma also publicly published its policy on the

use of its products in capital punishment, vehemently objecting to any state departments of

corrections using any of its products in lethal injection protocols. See Compl. in Intervention ¶ 23.

Despite Defendants knowledge that they were not authorized to purchase or use Hikma’s Fentanyl

(as being contrary to the FDA indication, Hikma’s intention in manufacturing the product, and

values as an organization), Defendants unlawfully circumvented Hikma’s controls and express

instructions by issuing purchase orders for Hikma’s Fentanyl in September 2017. See Ex. 9.

Defendants had Hikma’s Fentanyl shipped to the NDOC pharmacy in Las Vegas, rather

than the execution site. See id. Hikma reasonably believes and contends that Defendants obtained

Hikma’s Fentanyl from an unsuspecting intermediary, without disclosing the contents of Hikma’s

2016 Letters or Defendants’ intention to use Hikma’s Fentanyl for nontherapeutic purposes.

Compl. in Intervention ¶¶ 62-63. Defendants have acknowledged that they took efforts to

maintain the secrecy and/or conceal the fact that their acquisition of Hikma’s Fentanyl because of
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a concern that the information as to “where a state obtains execution drugs” may be used “to

persuade the manufacture and others to cease selling that drug for execution purposes.” See Am.

Civil Liberties Union of Nev. Found. v. State, Case No. 18 OC 00163 1B, Order Granting In-Part

Emergency Pet. Issuing Writ of Mandamus, at 4 (Nev. Dist. Ct. July 6, 2018). Defendants would

not have been able to obtain had they disclosed the contents of the letter or their intended use of

Hikma’s Fentanyl. Compl. in Intervention ¶¶ 62-63.

Regarding Defendants’ acquisition of Hikma’s Fentanyl for the purpose of administering it

for a non-therapeutic use as well as for unlawfully furnishing it to non-physician administrators,

further explained infra Section III.B.2-3, under Nevada law, “a physician . . . may prescribe or

administer controlled substances only for a legitimate medical purpose and in the usual course of

his or her professional practice.” NRS 453.381(1). Execution by lethal injection is not a

“legitimate medical purpose.” See, e.g., American Medical Association, Code of Medical Ethics

Opinion 9.7.3 (stating that “as a member of a profession dedicated to preserving life when there is

hope in doing so, a physician must not participate in a legally authorized execution”).

Hikma joins in and specifically incorporates as though fully set forth herein, Alvogen’s

analysis regarding the existence of a private right of action implied within NRS 453.391(1). See

Alvogen Mot. 19 & n.6.

For these reasons, Hikma has satisfied its burden in showing its likelihood of succeeding

on the merits of its First Claim for Relief.

2. Administration of a Controlled Substance for an Illegitimate Purpose

Pursuant to NRS 453.381(1), “a physician . . . may prescribe or administer controlled

substances only for a legitimate medical purpose and in the usual course of his or her professional

practice.” A physician may not use a non-physician to evade that prohibition.

Under the NDOC’s Execution Manual, “an attending physician or other properly trained

and qualified medical professional” will be present at the execution to assess the inmate’s need for

pre-execution sedatives, observe the preparation of the lethal drugs, advise on the venipuncture for

the delivery of the lethal drugs, monitor the inmate’s consciousness during the execution, and

respond in the event the execution is ordered to be stopped. See Ex. 12 § 110.02.
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As the “Attending Physician,” the doctor who attends the execution is ultimately

responsible for the care and treatment of the patient, including the administration of any drugs to

that patient. See, e.g., Center for Medicare and Medicaid Services, Glossary,

https://www.cms.gov/apps/glossary/default.asp?Letter=ALL (defining the attending physician as

the licensed physician “who has primary responsibility for the patient’s medical care and

treatment”) (last accessed Aug. 8, 2018); Educational Commission for Foreign Medical Students,

Health Care Team, https://www.ecfmg.org/echo/team-doctors-attending-physician.html (stating

that the attending physician is “ultimately responsible for all patient care” and “has legal and

ethical responsibility for directing care of the patient”) (last accessed Aug. 8, 2018).

Execution by lethal injection using Hikma’s Fentanyl is not a “legitimate medical purpose”

based on the uses for which Hikma’s Fentanyl is approved. See, e.g., American Medical

Association, Code of Medical Ethics Opinion 9.7.3 (stating that “as a member of a profession

dedicated to preserving life when there is hope in doing so, a physician must not participate in a

legally authorized execution”).

Defendants threaten to have Defendant John Doe I, a physician, administer and/or direct

and supervise the administration of Hikma’s Fentanyl for a purpose that is neither therapeutic nor

in furtherance of the “healing arts” (as they are called under Nevada law), but rather to carry out a

State-sponsored execution. The administration of Hikma’s Fentanyl for lethal injection purposes

constitutes the administration of a controlled substance for a purpose that does not qualify as a

legitimate medical purpose. This is a violation of NRS 453.381(1).

Hikma joins in and specifically incorporates as though fully set forth herein, Alvogen’s

analysis regarding the existence of a private right of action implied within NRS43.381(1). See

Alvogen Mot. 21 & n.7.

For the reasons stated herein, Hikma will likely succeed on the merits of its Second Claim

for Relief.

/ / /

/ / /

/ / /
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3. Unlawful Furnishing of a Controlled Substance

Pursuant to NRS 41.700, a person who “knowingly and unlawfully services, sells or

otherwise furnishes a controlled substance to another person” is liable for wrongdoing or damage

caused as a result of the use of the controlled substance. NRS 41.700(1)(a). Furthermore, a

person who “knowingly allows another person to use a controlled substance in an unlawful

manner on premises or in a conveyance belonging to the person allowing the use or over which the

person has control” is also liable for wrongdoing caused as a result of the use of the controlled

substance. NRS 41.700(b).

Defendants’ furnishing of Hikma’s Fentanyl to non-physician administrators is unlawful

for several reasons. Initially, Defendants have announced that they intend to furnish Hikma’s

Fentanyl to John Doe I and/or non-physician administrators for purposes of the scheduled

execution. See Ex. 13 (“As part of the execution protocol, an attending physician, who is a

practicing physician in the State of Nevada, will attend the execution.”); Ex. 12 § 103.3 (“The

Drug Administrators will be two individuals who, based on their years of experience and proven

performance within the corrections industry, are uniquely trusted to perform the sensitive and

critical tasks of properly preparing the lethal drugs for the execution, and injecting the lethal

drugs into the condemned inmate per the these instructions when so ordered.”). The foregoing

means that the controlled substance will be “unlawfully . . . furnish[ed]” for the reasons that: (1)

Defendants’ obtainment of Hikma’s Fentanyl was in derogation and violation of Hikma’s property

rights, see supra Sections III.B.1, 4; and (2) Defendants’ acquisition of Hikma’s Fentanyl was

undertaken for purposes of unlawfully administering it for a non-therapeutic use (an execution) as

well as for unlawfully furnishing it to non-physician administrators. See supra Section III.B.2-3.

Hikma specifically joins in and incorporates as though fully set forth herein, Alvogen’s

argument pertaining to Defendants’ violations of NRS 41.700(1)(b) but as applied to Hikma’s

Fentanyl. Alvogen Mot. 22.

This element has been satisfied as it pertains to Hikma’s Third Claim for Relief.

/ / /

/ / /
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4. Replevin and Conversion

Defendants are wrongfully in possession of Hikma’s property, Hikma’s Fentanyl. Under

Nevada law, the doctrines of replevin and conversion allow for Hikma’s recovery of its own

property. Replevin involves four elements: (1) the plaintiff's ownership of the property; (2) a right

to immediate possession; (3) the defendant’s wrongful taking of the property; and (4) a demand

for its return. Johnson v. Johnson, 27 P.2d 532, 533 (1933). Conversion is “a distinct act of

dominion wrongfully exerted over another’s personal property in denial of, or inconsistent with

his title or rights therein or in derogation, exclusion, or defiance of such title or rights.” M.C.

Multi-Family Dev., L.L.C. v. Crestdale Assocs., Ltd., 124 Nev. 901, 910, 193 P.3d 536, 542

(2008). Further, “conversion is an act of general intent, which does not require wrongful intent

and is not excused by care, good faith, or lack of knowledge.” Id. at 910-11, 193 P.3d at 542-43.

Hikma has a property right in not only it products, including Hikma’s Fentanyl, but also its

right to deal—or refuse to deal—with particular prospective customers with respect to its

products. Particularly, Hikma benefits from “the long recognized right of [a] trader or

manufacturer engaged in an entirely private business freely to exercise his own independent

discretion as to parties with whom he will deal, and, of course, [to] announce in advance the

circumstances under which he will refuse to sell.” See Colgate, 250 U.S. at 307. Hikma has

exercised those rights both generally in its statements to the public and specifically in

communications with Defendants. See Exs. 2, 6. To wit, Hikma specifically wrote to NDOC

(through Defendant Dzurenda) and the Nevada Attorney General to expressly warn them that they

were customers with whom Hikma refused to deal—both directly and indirectly—with regard to

the acquisition of Hikma’s Fentanyl. Ex. 6.

More particularly, Defendants sought to circumvent Hikma’s controls and positions by

issuing purchase orders for Hikma’s Fentanyl for completion in September 2017 with an

unsuspecting distributor, Cardinal Health. Ex. 9. Based on those purchase orders to be completed

in September 2017, Cardinal Health shipped to Defendants a total of 25 2ml vials of 50mcg/ml

Fentanyl. See id. Defendants knew or should have known that the distributor was not permitted,

allowed, or authorized to sell Hikma’s Fentanyl or other Hikma products to NDOC and the
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remaining Defendants, let alone for the purpose of an execution. Indeed, Hikma had written to

Defendants in December 2016—prior to their illicit acquisition of Hikma’s Fentanyl—to warn

them that Hikma “object[s] in the strongest possible terms to the use of any of [its] products for

lethal injection,” including Hikma’s Fentanyl, and that certain controls were in place to prevent

such usage. Ex. 6.

Hikma’s website further published the various controls it has in place to “to prevent these

products from being used for the purpose of capital punishment,” including that Hikma “will not

accept orders for these products directly from any Departments of Correction or correctional

facilities in the United States, unless accompanied by an original, raised seal copy of an affidavit

signed by the state attorney general (or governor), certifying under penalty of perjury that the

product(s) will not be used for capital punishment,” and that Hikma “will only sell these same

drugs to pre-selected commercial customers who agree that they will not then sell them to

Departments of Corrections/correctional facilities, or to secondary distributors or retail

pharmacies.” See Ex. 2.

Given the unambiguous contents of Hikma’s 2016 Letters and its public statements

regarding its corporate policies, Defendants were on actual or constructive notice that they could

not purchase any product, including Hikma’s Fentanyl, directly from Hikma absent an original,

raised seal copy of an affidavit signed by the Attorney General, certifying under penalty of perjury

that the products will not be used for capital punishment. Defendants were also on actual or

constructive notice that Hikma’s distributors were not authorized to transfer any Hikma product,

including Hikma’s Fentanyl, to Defendants for purposes of utilizing it in an execution. Because

Defendants had actual or constructive notice that they could not in good faith acquire title to

Hikma’s Fentanyl, Hikma’s Fentanyl is neither the property of NDOC nor the State of Nevada.

Defendants received additional actual or constructive notice when Hikma again notified

Defendants through Hikma’s 2017 and 2018 Letters that none of Hikma’s products could be used

for lethal objection, and that it had controls in place to prevent departments of corrections from

using Hikma products for capital punishment or sales to customers. See Exs. 8, 11. Defendants

were aware that their possession of Hikma’s Fentanyl was unlawful.
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Upon learning that Defendants had unlawfully obtained Hikma’s Fentanyl, Hikma

specifically demanded that Defendants immediately return all product intended for use in

executions in exchange for a full refund. See Ex. 11. Hikma also requested that Defendants not

circumvent Hikma’s controls, intentions, and legal provisions and agreements. Id. In spite of said

demand, Defendants have refused to return Hikma’s Fentanyl that they illicitly and improperly

obtained.

Hikma meets the elements of replevin and conversion, and is therefore entitled to the

return of its property. Hikma owns the property, and has a right to its immediate possession as a

result of Defendants’ unlawful obtainment and knowledge that they could not purchase, and

Hikma’s distributors, were not authorized to sell them, Hikma’s Fentanyl. Defendants could not

and did not in good faith acquire title to Hikma’s Fentanyl. See NRS 104.2403(1, 104.2403(2);

Tempur-Pedic Int’l, Inc. v. Waste to Charity, Inc., No. 07-2015, 2007 WL 545041, at *1-2 (W.D.

Ark., Feb. 16, 2007). Had Defendants disclosed the contents of Hikma’s 2016 Letters to the

intermediary, or disclosed their intended use for Hikma’s Fentanyl to the intermediary, Defendants

would not have been able to acquire the product. Defendants’ actions are inconsistent with

Hikma’s property rights. For these reasons, Defendants’ must return Hikma’s Fentanyl: Hikma

has demonstrated more than a reasonable probability of succeeding on the merits of its fourth and

fifth claims for relief.

C. Sovereign Immunity Does Not Shield the State’s Conduct

Hikma joins in and incorporates as though fully set forth herein Alvogen’s argument as set

forth in its Motion in Section III.C.

D. Hikma Will Suffer Irreparable Harm if Defendants Are Not Enjoined From
Using Hikma’s Product in Their Lethal Injection Protocol

1. Irreparable Harm is Presumed in this Case

Traditionally, where a plaintiff is likely to prevail on the merits, the burden to show

irreparable harm is substantially reduced. See Idaho Sporting Congress Inc. v. Alexander, 222

F.3d 562, 565 (9th Cir. 2000) (noting that the likelihood of prevailing and irreparable harm are on

a “sliding scale,” such that the stronger the probability of success on the merits, the less burden is

placed on the plaintiffs to demonstrate irreparable harm). However, “[w]here the action to be
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enjoined is unlawful, the unlawful act constitutes per se irreparable harm for the purposes of the

preliminary injunction analysis.” E.g., Union Tp. Sch. Corp. v. State ex rel. Joyce, 706 N.E.2d

183, 192 (Ind. Ct. App. 1998) (alteration in original); 800 Iberville St. Ltd. P’ship v. V Rest. Grp.,

L.L.C., 171 So. 3d 1016, 1019 (La. Ct. App. 2015) (“[T]he violation of a statute precludes a

showing of irreparable harm.”); Burton v. Celentano, 658 P.2d 247, 249 (Ariz. Ct. App. 1982) (“It

has been held ‘ . . . that when the acts sought to be enjoined have been declared unlawful or clearly

are against the public interest, plaintiff need show neither irreparable injury nor a balance of

hardship in his favor’”) (ellipses in original).2

When the per se rule is invoked, the remaining prongs to the preliminary injunction

analysis are mooted. Burton, 658 P.2d at 249; accord Dep’t of Fin. Institutions v. Mega Net

Services, 833 N.E.2d 477, 485-86 (Ind. Ct. App. 2005) & infra n.2. This is because “the

defendant’s actions have violated a statute and, thus, that the public interest is so great that the

injunction should issue regardless of whether the plaintiff has actually incurred irreparable harm or

whether the plaintiff will suffer greater injury than the defendant.” Dep’t of Fin. Institutions, 833

N.E.2d at 485-86. As a consequence, when it is clear that the statute has been violated, invocation

of the per se rule is appropriate. Id. & supra.

As demonstrated above, see supra § III.B.1-3, Defendants have violated Nevada statutes.

Defendants have unlawfully obtained a controlled substance, intends to administer a controlled

substance for other than its intended purpose, and intends to unlawfully furnish a controlled

2 Accord Societe Des Produits Nestle v. Casa Helvetia, Inc., 982 F.2d 633, 640 (1st Cir. 1992) (holding, “[I]rreparable
harm flows from an unlawful trademark infringement as a matter of law.”); Commodity Futures Trading Comm’n v.
Am. Bd. of Trade, Inc., 803 F.2d 1242, 1250-51 (2d Cir. 1986) (stating, “An injunction prohibiting a party from
engaging in conduct that violates the provisions of a statute is appropriate when there is a likelihood that, unless
enjoined, the violations will continue”); S.E.C. v. Holschuh, 694 F.2d 130, 144 (7th Cir. 1982) (providing that
“once a statutory violation has been demonstrated, the moving party need only show that there is a reasonable
likelihood of future violations in order to obtain injunctive relief”); CB Worldwide, Inc. v. Xena Express, Inc., No.
09CV02189, 2009 WL 3244735, *4 (C.D. Cal. Oct. 6, 2009) (holding that “Defendant’s unlawful activities result in
irreparable injury”); Ouachita Parish Police Jury v. Am. Waste & Pollution Control, 606 So.2d 1341, 1350 (La. Ct.
App. 1992) (stating that “irreparable injury is a requisite only when the conduct sought to be enjoined is lawful”
because “when the conduct is illegal, a showing of irreparable injury is not required”); Dillon v. City of Erie, 83 A.3d
467, 474 (Pa. Commw. Ct. 2014) ( “When the Legislature declares certain conduct to be unlawful it is tantamount in
law to calling it injurious to the public. For one to continue such unlawful conduct constitutes irreparable injury.”
(Quoting Pa. Pub. Util. Comm’n v. Israel, 52 A.2d 317, 321 (Pa. 1947))); Piedmont Pub. Serv. Dist. v. Cowart, 459
S.E.2d 876, 879 (S.C. Ct. App. 1995), aff’d, 478 S.E.2d 836 (S.C. 1996) (stating that “a violation of [state] statute
must be considered irreparable injury for which no adequate remedy at law exists”); Detroit Police Officers Ass'n v.
City of Detroit, 369 N.W.2d 480, 482 (Mich. Ct. App. 1985) (holding that no showing of irreparable harm is necessary
to enjoin a violation of statute prohibiting changes in existing wages, hours, and other conditions of employment).
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substance causing harm to Hikma. Defendants’ obtainment, furnishing, and intended use of

Hikma’s Fentanyl violates NRS 453.391(1), 453.381(1), and 41.700(1)(a), (b). The injunction

inquiry therefore stops here, and Defendants’ violations of Nevada law should be enjoined.

2. Hikma Will Suffer Irreparable Harm if Defendants are Not Enjoined
from Using Hikma’s Fentanyl for Dozier’s Execution

Even in the absence of applying the per se rule, Hikma will suffer irreparable harm if the

injunction does not issue. “Evidence of loss of control over business reputation and damage to

goodwill c[an] constitute irreparable harm.” Herb Reed Enterprises, LLC v. Fla. Entm’t Mgmt.,

Inc., 736 F.3d 1239, 1250 (9th Cir. 2013). “These type of injuries are presumed to be irreparable

because ‘it is virtually impossible to ascertain the precise economic consequences of intangible

harms, such as damage to reputation and loss of goodwill, caused by such violations.’” Ty, Inc. v.

Jones Grp., Inc., 237 F.3d 891, 902 (7th Cir. 2001) (quoting Abbott Labs. v. Mead Johnson & Co.,

971 F.2d 6, 16 (7th Cir. 1992)); Swarovski Retail Ventures Ltd. v. JGB Vegas Retail Lessee, LLC,

No. 71618, 2018 WL 2041527, at *4, 416 P.3d 208 (Nev. April 27, 2018) (“‘[A] damages remedy

is inadequate if it would come too late to save the plaintiff’s business, or if the nature of the

plaintiff’s loss makes damages very difficult to calculate.’”) (quoting Mass. Mut. Life Ins. Co. v.

Associated Dry Goods Corp., 786 F. Supp. 1403, 1415 (N.D. Ind. 1992)); Certified Restoration

Dry Cleaning Network, 511 F.3d 535, 550 (6th Cir. 2007) (“[A]n injury is not fully compensable

by money damages if the nature of the plaintiff’s loss would make the damages difficult to

calculate.”).

If Defendants are not enjoined from using Hikma’s Fentanyl in their lethal injection

protocol, Hikma will suffer damage to its reputation and goodwill. Since NDOC’s declaration of

its new and untested lethal injection protocol to be used in the execution of Scott Raymond

Dozier, including the State’s novel use of fentanyl in the execution, a media frenzy has transpired.

Hikma develops its products to save and improve patients’ lives. See Exs. 1, 2. Hikma’s

medicines are used thousands of times a day around the world to treat illnesses and save lives. See

id. It has built a global reputation for the same. While Hikma works diligently to improve the

safety of its life-saving products, including by actively controlling and monitoring the distribution
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of Hikma’s Fentanyl, Defendants’ intended actions will undo all of this work—instead painting

Hikma as a manufacturer of “death cocktails.” This assault on Hikma’s reputation and goodwill

will result in “economic consequences” that are “virtually impossible to ascertain.” See Abbott

Labs., 971 F.2d at 16.

Defendants’ actions have caused and will continue to cause, unless preliminarily and

permanently enjoined, substantial and irreparable injury to Hikma, and its reputation and goodwill.

Accordingly, a preliminary injunction preventing Defendants from using Hikma’s Fentanyl in the

execution of Scott Raymond Dozier, and returning Hikma’s Fentanyl is warranted and necessary.

E. The Balance of Interests Supports Injunctive Relief

After consideration of the previous factors, courts will consider whether “the moving

party’s potential hardships outweigh any hardships to the nonmoving party caused by

implementing the injunction.” Indep. Asphalt Consultants, Inc. v. Studebaker, 126 Nev. 722, 367

P.3d 781 (2010) (unpublished but citing Univ. & Cmty. Coll. Sys. of Nev. v. Nevadans for Sound

Gov’t, 120 Nev. 712, 721, 100 P.3d 179, 187 (2004)); accord Univ. & Cmty. Coll. Sys. of Nev.,

120 Nev. at, 721, 100 P.3d at 187 (holding that “courts also weigh the potential hardships to the

relative parties and others”).

The balance of interests weighs heavily in favor of issuing the preliminary injunction in

this case. The issuance of the requested injunction will not prejudice Defendants, for the

injunction will preserve the status quo. Scott Raymond Dozier was sentenced to die on October 3,

2007, over 10 years ago. Thus, Defendants will suffer little, if any, prejudice if they are required

to wait until the instant litigation is resolved. Issuing the injunction will simply maintain the status

quo that has existed for over a decade. Moreover, the requested injunction will merely compel

Defendants to act in compliance with Nevada law.

In the absence of an injunction, however, Hikma will suffer irreparable damage to its

business reputation and goodwill. See supra § III.B. Unlike the absence of prejudice suffered by

Defendants in preserving the status quo, disturbing the status quo and allowing Defendants to

proceed with the execution using Hikma’s Fentanyl will have the irreparable effect of painting

Hikma as the manufacturer of “death cocktails.” This stands in stark contrast to Hikma’s mission
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of creating life-improving and life-saving drugs and negates—at least in the public perception—

Hikma’s diligent efforts to reduce the harmful and fatal effects caused by the misuse of its

Fentanyl. In short, Hikma will suffer substantial hardship if the injunction is not issued.

Moreover, it is in the public interest to issue the injunction. The United States Supreme

Court recognizes the sound public policy of protecting the property interests a private business has

in the control and sale of its product. Colgate, 250 U.S. at 307. Thus, the balance of interests

weighs strongly in favor of issuing the injunction.

IV. CONCLUSION

Hikma has a reasonable probability of prevailing on the merits of at least one, if not all, of

its claims, and without an injunction preventing Defendants’ threatened conduct, Hikma will

suffer irreparable harm to its business reputation and goodwill. Moreover, delaying the execution,

which has been pending for over a decade, will maintain the status quo, therefore causing

defendants no additional hardship. A preliminary injunction (1) enjoining Defendants from using

Hikma’s Fentanyl in any executions, and (2) requiring Defendants to return to Hikma the Hikma

Fentanyl that Defendants wrongfully obtained, is warranted.

DATED this 8th day of August, 2018.

LEWIS ROCA ROTHGERBER CHRISTIE LLP

By: /s/ Josh M. Reid
E. LEIF REID, ESQ., SBN 5750
JOSH M. REID, ESQ., SBN 7497
KRISTEN L. MARTINI, ESQ., SBN 11272
3993 Howard Hughes Pkwy, Suite 600
Las Vegas, NV 89169-5996

Attorneys for Intervenor
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CERTIFICATE OF SERVICE

Pursuant to Nevada Rule of Civil Procedure 5(b) and EDCR 8.05, I hereby certify that on

the 8th day of August, 2018, I caused a true and correct copy of the foregoing HIKMA

PHARMACEUTICALS’ JOINDER IN AND SUPPLEMENT TO ALVOGEN INC.’S

MOTION FOR PRELIMINARY INJUNCTION to be served via the Court’s File & Serve

Electronic Filing System, on the following parties in the above-referenced matter:

James J. Pisanelli
Todd L. Bice
Debra L. Spinelli
PISANELLI BICEP LLC
400 South 7th Street, Suite 300
Las Vegas, NV 89101
Attorneys for Plaintiff

Kenneth G. Schuler
Michael Faris
Alex Grabowski
LATHAM & WATKINS LLP
330 North Wabash Ave., Suite 2800
Chicago, IL 60611
Attorneys for Plaintiff

Angela Walker
LATHAN & WATKINS LLP
555 Eleventh Street NW, Suite 1000
Washington, DC 20004-1304
Attorneys for Plaintiff

Jordan T. Smith
Assistant Solicitor General
555 East Washington Ave., #3900
Las Vegas, NV 89101
Attorneys for Defendants

DATED this 8th day of August, 2018.

/s/ Dawn M. Hayes
AN EMPLOYEE OF LEWIS ROCA ROTHGERBER
CHRISTIE LLP
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DECLARATION OF JOSH M. REID IN SUPPORT OF HIKMA
PHARMACEUTICALS’ JOINDER IN AND SUPPLEMENT TO ALVOGEN,

INC.’S, MOTION FOR PRELIMINARY INJUNCTION

I, Josh M. Reid, make this Declaration based upon my personal knowledge, and

information I believe to be true:

1. I am a resident of Nevada and over the age of 18.

2. I am a Nevada-licensed attorney with the law firm of Lewis Roca Rothgerber

Christie LLP, and counsel of record for Intervenor Hikma Pharmaceuticals USA, Inc. (“Hikma”),

in this action. I make this Declaration in support of Hikma’s Joinder in and Supplement to

Alvogen, Inc.’s Motion for Preliminary Injunction (“Joinder”).

3. Attached as Exhibit 1 to the Joinder is a true and accurate copy of a webpage

from Hikma.com, entitled Westward Pharmaceuticals now Hikma in the US as part of global

rebranding (June 26, 2018), and last accessed August 8, 2018.

4. Attached as Exhibit 2 to the Joinder is a true and accurate copy of a webpage

from Hikma.com, entitled Use of products in capital punishment, last accessed August 8, 2018.

5. Attached as Exhibit 3 to the Joinder is a true and accurate copy of The Journal of

Pain, Vol. 15, No. 12 (December), 2014, The Fentanyl Story.

6. Attached as Exhibit 4 to the Joinder is a true and accurate copy of an article from

The New York Times, entitled Pfizer Blocks the Use of Its Drugs in Executions (May 13, 2016).

7. Attached as Exhibit 5 to the Joinder is a true and accurate copy of an article from

Las Vegas Review-Journal, entitled Nevada receives no bids from companies to supply lethal-

injection drugs (Oct. 7, 2016).

8. Attached as Exhibit 6 to the Joinder is a true and accurate copy of Letters sent

from Hikma to Nevada Attorney General Adam Laxalt, Governor Brian Sandoval, and Director

Dzurenda of the Nevada Department of Corrections, dated December 20, 2016.

9. Attached as Exhibit 7 to the Joinder is a true and accurate copy of an article from

SFGate, entitled Nevada rejects Pfizer’s demand to return execution drugs (Nov. 18, 2017).
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10. Attached as Exhibit 8 to the Joinder is a true and accurate copy of Letters from

Hikma to Nevada Attorney General Adam Laxalt, Governor Brian Sandoval, and Director

Dzurenda of the Nevada Department of Corrections, dated December 12, 2017.

11. Attached as Exhibit 9 to the Joinder is a true and accurate copy of Cardinal

Health Invoice to Nevada Department of Correction Center Pharmacy, Invoice No. 3232190,

dated September 29, 2017.

12. Attached as Exhibit 10 to the Joinder is a true and accurate copy of the

Controlled Substance Registration Certificate issued to the Nevada Department of Corrections.

13. Attached as Exhibit 11 to the Joinder is a true and accurate copy of Letters from

Kristen Martini, Esq., to Nevada Attorney General Adam Laxalt, Governor Brian Sandoval, and

Director Dzurenda of the Nevada Department of Corrections, dated July 11, 2018, with

enclosures.

14. Attached as Exhibit 12 to the Joinder is a true and accurate copy of Nevada

Department of Corrections, Execution Manual, effective June 11, 2018.

15. Attached as Exhibit 13 to the Joinder is a true and accurate copy of Nevada

Department of Corrections, Update Regarding NDOC Process for Choosing Execution Drugs

(July 6, 2018).

I declare under penalty of perjury that the foregoing is true and correct.

Executed this 8th day of August, 2018.

/s/ Josh M. Reid
JOSH M. REID
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INDEX OF EXHIBITS

EXHIBIT NO. DESCRIPTION OF DOCUMENT NO. PAGES

1
Hikma.com, webpage entitled Westward Pharmaceuticals
now Hikma in the US as part of global rebranding (June
26, 2018)

1 - 6

2 Hikma.com, webpage entitled Use of products in capital
punishment

7 - 11

3 The Journal of Pain, Vol. 15, No. 12 (December), 2014,
The Fentanyl Story

12 - 49

4 The New York Times, Pfizer Blocks the Use of Its Drugs
in Executions (May 13, 2016) 50 - 55

5 Las Vegas Review-Journal, Nevada receives no bids from
companies to supply lethal-injection drugs (Oct. 7, 2016) 56 - 58

6

Letters sent from Hikma to Nevada Attorney General
Adam Laxalt, Governor Brian Sandoval, and Director
Dzurenda of the Nevada Department of Corrections,
dated December 20, 2016

59 - 62

7 SFGate, Nevada rejects Pfizer’s demand to return
execution drugs (Nov. 18, 2017) 63 - 66

8
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Adam Laxalt, Governor Brian Sandoval, and Director
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67 - 73

9
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74 - 75
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11
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