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1 tasked with carrying out capital sentences? 

	

2 
	

A 	Yes, it is. 

	

3 
	

And who assigned that responsibility to the 

4 Department of Corrections? 

	

5 
	

A 	The Legislature voted and developed an NRS, which 

6 is one of our state statutes on executions. in the NRS it 

7 identifies me as the Director of Corrections overseeing the 

8 executions for the State of Nevada. 

	

9 
	

So does the Department of Corrections, does it 

10 decide or does it have any say in whether the state has 

11 capital punishment or the death penalty? 

	

12 	A 	No, it does not. 

	

13 	Q 	Who makes that determination? 

	

14 	A 	That's the Legislature. 

	

15 	Q 	Do you know how many people are currently housed on 

16 death row? 

	

17 	A 	We have 87 today. 

	

18 
	

If you know, of the last number of executions that 

19 the State has carried out, how many of them have been 

20 volunteers? 

	

21 	A 	When I looked at the last 12 executions in the state 

22 of Nevada, 11 of those were volunteers. 

	

23 	Q 	So for all you know, somebody could volunteer next 

24 week, for all you know? 

	

25 	A 	You can have a large number volunteer at any time. 
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Q And so is that why it's important that the State 

2 have on hand an inventory of lethal injection drugs in case it 

3 needs it? 

	

4 	A 	Yes, it is. 

	

5 
	

Q 	Describe for me how the Department of Corrections 

6 actually gets involved in carrying out an execution. 

	

7 	A 	Well, we get a court order from the court ordering 

8 me to perform an execution on a specific individual. The 

9 order is given to me and the day I receive it I have 60 to 90 

10 days to comply. No less than 60. It has to be greater than 

11 60 but no more than 90, so it has to be in-between a 60 and 

12 90-day term. 

	

13 
	

Q 	And so that's if there's an initial warrant and 

14 order issued? 

	

15 
	

A 	That is correct. 

	

16 
	

Q 	What if, for whatever reason, there has to be a 

17 supplemental warrant issued, how much time does the Department 

18 of Corrections have? 

	

19 
	

A 	You even have less time. The supplemental is 15 

20 days. It has to be greater than 15 days but no more than 30 

21 days and it has to -- the execution has to occur in-between 

22 those time frames. 

	

23 	Q 	That's a pretty short turn around? 

	

24 	A 	Yes, it is. 

	

25 	Q 	Do you recall when the Department of Corrections 
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1 	Q 	In your opinion, Mr. Dzurenda, if all three drugs 

2 are enjoined, will the Nevada Department of Corrections be 

3 able to carry out Mr. Dozier's execution through the method 

4 that you have chosen in your discretion? 

	

5 
	

A 	No, I would not. 

	

6 
	

Q 	If all three drugs are enjoined or barred, does the 

7 Nevada Department of Corrections, in your opinion, have the 

8 present ability to carry out Mr. Dozier's execution? 

	

9 
	

A 	As of right now, no. 

	

10 
	

Q 	And even if the State -- if the State is unable to 

11 use the batch of cisatracurium that expires on November 30th, 

12 will the Department of Corrections have to use cisatracurium 

13 that would have otherwise been available for another potential 

14 execution? 

	

15 	A 	Yes. 

16 	 MR. BICE: Objection. Foundation, Your Honor. 

	

17 	 THE COURT: Overruled. 

18 BY MR. SMITH: 

19 
	

Q 	And is that true even if the State can buy more 

20 cisatracurium, in your opinion? 

	

21 
	

A 	Yes, it is. 

	

22 
	

Q 	Do you as the Director of the Department of 

23 Corrections also have discretion to designate the person, 

24 separate and apart from the warrant, but is it your 

25 understanding under Nevada law that you have discretion to 
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 Real Party in Interest, Alvogen, Inc., asserts that recent District Court proceedings 

have obviated the need for oral argument and an expedited decision.  Not so.  As this Court 

recognized in its August 16, 2018 Order Denying Stay and Scheduling Argument, “the 

object of the writ petition is twofold.  The State argues that the TRO should be dissolved 

both because it amounts to an improper stay of execution in violation of NRS 176.415 and 

because no law allows drug manufacturers to retain rights over distributed products.” 

(Order, Aug. 16, 2018).  These are purely legal issues that will be unaffected by the District 

Court’s forthcoming orders on the drug companies’ motions for preliminary injunction and 

the State’s motion to dismiss.1 

Even though the Court allowed discovery and the evidentiary hearing to proceed, 

the drug companies have been amassing “evidence” toward non-existent causes of action 

and requesting an injunction that NRS 176.415 prohibits.  The drug companies do not have 

cognizable claims for relief and any ruling that has the substantive effect of staying an 

execution contravenes NRS 176.415 no matter its form—TRO or preliminary injunction. 

The drug companies should not be able to delay or avoid a ruling on these issues simply 

because they successfully hurried the District Court through an evidentiary hearing before 

this Court had the opportunity to hear oral argument and rule.  

                                                           
1  At the close of evidence on Monday, September 17, 2018, the District Court expressed its intent 
to issue a ruling on the preliminary injunction later this week.  
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Moreover, the interplay between a TRO and NRS 176.415 is an important issue that 

is capable of repetition, yet evading review.  This Court “may still consider [a] case as a 

matter of widespread importance capable of repetition, yet evading review” if “(1) the 

duration of the challenged action is relatively short, (2) there is a likelihood that a similar 

issue will arise in the future, and (3) the matter is important.” Bisch v. Las Vegas Metro Police 

Dep’t, 129 Nev. 328, 334, 302 P.3d 1108, 1113 (2013).  Those conditions are met here.  

TROs typically have short fifteen-day time periods; NRCP 65(b), and preliminary 

injunctions will often overtake them before this Court can conduct its review, but according 

to NRS 176.415, district courts do not have authority to issue an execution-stopping TRO 

to begin with, and the State will incur undue delay if it must wait for a preliminary injunction 

to issue before it can dissolve the order under NRS 176.492.  A district court’s power to 

halt an execution with a TRO is an important statewide issue that is likely to occur again 

but avoid review due to subsequent preliminary injunctions.  Therefore, both objects of the 

State’s Petition remain ripe, but most particularly the threshold issue of whether the District 

Court had the authority to issue injunctive relief through a TRO.  
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There is still a need for an expedited decision. First, as previously explained,2 a batch 

of the State’s Cisatracurium expires on November 30, 2018, and, given the statutory 

deadlines to obtain a supplemental execution warrant, a decision must issue by October 19, 

2018 so the State can use this batch.  Alvogen claims that this date is irrelevant because the 

State possesses other Cisatracurium batches from other manufacturers and could possibly 

purchase additional amounts from other companies. Yet under Alvogen’s theory of the 

case, a drug that is available for purchase isn’t really available for purchase: somehow the 

State may not obtain title to the drugs even though the drugs are promptly delivered to the 

State by the distributor with whom the State directly dealt.  Alvogen ignores that, if the 

District Court’s ruling stands, these other manufacturers could prevent the State from using 

their Cisatracurium by filing another lawsuit claiming a dormant property interest in drugs 

sold through third-party intermediaries.  

                                                           
2  (See Mot. Expedite Decision by October 19, 2018, filed July 27, 2018). 
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Additionally, if this Petition or a later appeal is heard in the ordinary course, the other 

Cisatracurium batches and batches of the other two drugs will likely expire.3 The next 

Cisatracurium batch (after November) expires on February 1, 2019 with others expiring on 

April 1, 2019 and June 1, 2019, respectively. (Ex. A.).4  Contrary to the drug companies’ 

arguments, the State possesses full title to the November 30 batch and the State should not 

be prevented from using it through the drug companies’ stall tactics.5  As NDOC Director 

Dzurenda testified at the evidentiary hearing, if the State is unable to use the Cisatracurium 

batch that expires on November 30th, NDOC will have to use Cisatracurium that otherwise 

would have been available for another potential execution. (Ex. B at 153:10-15).  This is the 

case even if the State can buy more Cisatracurium. (Id. at 153:19-21).  Director Dzurenda 

explained that it is important that the State have on hand an inventory of lethal injection 

drugs in case the State needs it to complete sentences as appeals are exhausted or if other 

inmates waive appeals like Mr. Dozier. (See id. at 146:18-147:4).  In Director Dzurenda’s 

opinion, if all three drugs are enjoined, NDOC does not have the present ability to carry 

out Mr. Dozier’s execution and NDOC will be unable to do so through the method 

Director Dzurenda has chosen. (Id. at 153:1-9); see also NRS 176.355(2)(b) (stating that the 

Director “[s]elect[s] the drug or combination of drugs to be used for the execution after 

consulting with the Chief Medical Officer.”).  

                                                           
3  The State understands that approximately 78% of original proceedings are resolved within 
about a year. Similarly, 63% of civil appeals are resolved within about a year.  
4  Fentanyl batches expire on February 1, 2019, in July 2019, and then again in 2021. (Ex. A). 
Likewise, Midazolam batches expire June 30, 2019 and in January 2020. (Id.). The District Court allowed 
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Second, the State and victims have an interest in timely carrying out capital sentences 

and the delay will compound if the appellate process must start over. See Baze v. Rees, 553 

U.S. 35, 61 (2008) (recognizing “the State’s legitimate interest in carrying out a sentence 

of death in a timely manner.”); see also Ledford v. Comm’r, Georgia Dep’t of Corr., 856 F.3d 

1312, 1319 (11th Cir. 2017) (“Victims of crime also have an important interest in the 

timely enforcement of a sentence.”) (quotations omitted). Mr. Dozier’s execution has 

been thwarted twice now; restarting the appellate process does not serve judicial 

economy, the public, or the victims.  

Dated: September 18, 2018.    

 /s/ Jordan T. Smith    
Ann M. McDermott (Bar No. 8180) 
  Bureau Chief 
Jordan T. Smith (Bar No. 12097) 
  Deputy Solicitor General 
OFFICE OF THE ATTORNEY GENERAL 
555 East Washington Avenue, Suite 3900 
Las Vegas, NV 89101 
jsmith@ag.nv.gov   
Counsel for Petitioners

                                                           
these documents and dates into evidence despite this Court’s September 10, 2018 Order Directing 
Answer and Imposing Stay in Case Number 76847 which prevented “disclosure, in any form, and 
discovery of the following three items…(2) drugs other than those manufactured by real parties in interest 
and at issue in this case[.]” (emphasis added).  
5  Revealing the true motives behind this lawsuit, the drug companies have tried to call NDOC’s 
handling of the November batch into question—an area of inquiry wholly unrelated to the statutory 
and common law claims that they advance and more appropriately described as a method of execution 
challenge. (See Alvogen Ex. 1 at 86:15 (“They are all at Ely State Prison at this point.”)).  
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