
 

 
 
 

-1- 

  
 

BEFORE THE SUPREME COURT OF THE STATE OF NEVADA 
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 Directing Supplementation of the Record, and Granting Emergency Motion for Stay 

issued October 12, 2018.   
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      Louis Ling 
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 200 Lewis Avenue 
Las Vegas, Nevada 89155 
 
By the Court’s e-filing and e-service system to the Real Party in Interest: 
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Nersesian & Sankiewicz 
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Counsel for Real Party in Interest Dennis Rusk 
 

Dated this 17th day of October, 2018. 

Louis Ling     
 ______________________________ 
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MDSM 
LOUIS LING 
Nevada Bar No. 3101 
933 Gear Street 
Reno, Nevada 89503 
Telephone: (775) 233-9099 
Facsimile: (775) 624-5086 
E-mail: louisling@me.com 
 
Attorney for Appellee/Respondent  
Nevada State Board of Architecture, 
Interior Design and Residential Design 
 

DISTRICT COURT 
 

CLARK COUNTY, NEVADA 
 
 

DENNIS E. RUSK, AND DENNIS E.  ) 
RUSK ARCHITECT, LLC   ) Case No. A-17-764562-J 

 ) 
Appellants/Petitioners,  ) Dep’t No. 29 

   )  
vs.      )   

   ) SECOND MOTION TO DISMISS 
NEVADA STATE BOARD OF   ) 
ARCHITECTURE, INTERIOR DESIGN )  
AND RESIDENTIAL DESIGN,  )  

 )  
Appellee/Respondent.   ) 

___________________________________ ) 

 Respondent Nevada State Board of Architecture, Interior Design and Residential Design (the 

Board) moves this Court to dismiss the instant matter pursuant to NRCP 12(b)(1) and NRCP 12(h)(3).  

This motion is made and based upon the pleadings and papers on file herein and the following points 

and authorities. 
 

NOTICE OF HEARING 

 PLEASE TAKE NOTICE that a hearing on Respondent’s Motion to Dismiss has been scheduled 

in the above-captioned court for ___:___ a.m./p.m. on the _____ day of __________________, 2018. 

 Signed this _____ day of ____________________, 2018. 

 
      ____________________________________________ 
      COURT CLERK 

 
  

14     FEBRUARY9:00A

Case Number: A-17-764562-J

Electronically Filed
1/9/2018 2:25 PM
Steven D. Grierson
CLERK OF THE COURT
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I.  POINTS AND AUTHORITIES 

A.  PROCEDURAL HISTORY 

 On August 16 and September 1, 2011, the Board held a disciplinary hearing regarding Mr. Rusk 

in the matter of Gina Spaulding, Executive Director, et al. v. Dennis Rusk, Case Nos. 08-080R and 11-019R.  

Mr. Rusk attended the hearing and chose to represent himself.  The matter was prosecuted by Board 

Counsel Louis Ling.  The Board was represented and advised by Sophia Long, Deputy Attorney General. 

 On September 27, 2011, the Board issued Findings of Fact, Conclusions of Law, and Order 

(hereinafter Board Order).  A true and correct copy of the Board Order is included as Exhibit A in the 

Appendix of Exhibits filed herewith.1 

 Mr. Rusk sought judicial review of the Board Order in the Eighth Judicial District Court (Case 

No. A-11-650646-J).  The matter was assigned to the Honorable Ronald Israel, Department 28.  In the 

judicial review proceedings, Mr. Rusk was represented by Richard Wilkin and Beau Sterling, and the 

Board was represented by Mr. Ling.  The matter proceeded through various motions, full briefing, and 

oral argument before Judge Israel on June 20, 2012. 

 On August 28, 2012, Judge Israel issued his Findings of Fact, Conclusions of Law, and Order in 

Case No. A-11-650646-J (Israel Order), by which he affirmed in toto the Board Order.  A true and correct 

copy of the Israel Order is included as Exhibit B in the Appendix. 

 Mr. Rusk appealed the Israel Order to the Nevada Supreme Court (Case No. 61884).  On July 30, 

2013, the Nevada Supreme Court issued an Order Dismissing Appeal (ODA).  A true and correct copy of 

the ODA is Exhibit C in the Appendix.  On March 27, 2014, the Nevada Supreme Court issued an 

Order Denying Rehearing, thus concluding the appeal and leaving the Israel Order intact. 

On January 7, 2016, Mr. Rusk filed with the Board his Petition/Motion of Dennis Eugene Rusk 

Requesting That the Final Decision of the Board Be Vacated or Modified, Brought in the Nature of a 

Petition for Writ of Coram Nobis or Other Relief to Set Aside Order of Discipline or Alternatively, 

Remit Discipline, and Request/Motion for Appointment of Independent Counsel (hereinafter Rusk 

                                                
1  The documents contained in the Appendix are for the Court’s convenience and use in the review of the Board’s Second 

Motion to Dismiss and for no other purpose.  If the Court determines that it has subject matter jurisdiction to proceed 
with this matter, the Board will provide a Record of Proceedings that will comply with NRS 233B.132 and NRS 
622A.400. 
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Motion).  By the Rusk Motion, Mr. Rusk asked the Board to revisit certain evidentiary issues contained in 

the Board Order.   

On January 11, 2017, the Board considered Mr. Rusk’s Rusk Motion and the Board’s Opposition 

and Countermotion.  On February 8, 2017, the Board issued a written order by which it denied the Rusk 

Motion. 

 On February 8, 2017, Petitioners filed a matter entitled: “Petition of Dennis E. Rusk and Dennis 

E. Rusk Architect, LLC, for Issuance of a Writ of Mandamus, or Alternatively, Judicial Review of Action 

of the Nevada State Board of Architecture, Interior Design and Residential Design Taken in Reference to 

a Petition/Motion Filed by the Petitioners and Avoided/Determined Before Said Board on January 11, 

2017.”  The matter was filed with the Eighth Judicial District Court, was given Case Number A-17-

750672-W, and was assigned to Department 30 (Judge Weise presiding).  

On June 27, 2017, Judge Weise issued his Order Determining Petitioner’s Petition for Writ 

Issuance of a Writ of Mandamus, or Alternatively, Judicial Review or Action of the Nevada State Board 

of Architecture (Remand Order).  By this Remand Order, Judge Weise ordered that the matter be 

remanded to the Board, and on remand the Board “shall assume jurisdiction and rule upon the 

Petitioner’s NSBAIDRD Petition and consider whether it would be appropriate to vacate its prior 

decision based upon the newly discovered evidence consisting of the March 6, 2007 Schirmer Report and 

drawings.”  A true and correct copy of the Judge Weise’s Order is Exhibit D in the Appendix.   

On October 25, 2017, the Board conducted a review on remand of Mr. Rusk’s ordered by Judge 

Weise.  In the course of its review, the Board reviewed the written pleadings presented by the parties and 

received oral argument from counsel for both parties, but did not receive any testimony presented by 

either party, did not authorize cross-examination by either party, and received and reviewed only such 

new evidence in the form of documents that were attached to the pleadings of the party. 

On November 9, 2017, Petitioners filed the instant Petition for Judicial Review (Case No. A-17-

764562-J).  

On December 1, 2017, the Board issued its Findings of Fact, Conclusions of Law, and Order 

Regarding Remand From Judge Weise to Determine Whether to Vacate its September 27, 2011 Board 
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Order Based Upon the Newly Discovered Evidence Consisting of the March 6, 2007 Schirmer Report 

and Drawings (Board Order on Remand).  The Board Order on Remand was served on the parties on 

December 1, 2017.  A true and correct copy of the Board Order on Remand is Exhibit E in the 

Appendix. 
 

 
B.  LEGAL ARGUMENT 

 As will be shown, this Court lacks subject matter jurisdiction over this matter for two interlocking 

reasons.  First, assuming that this matter is appropriate for judicial review pursuant to the provisions of 

NRS ch. 233B (which it is not), it was not timely and correctly pursued.  Second, assuming that the 

matter was timely and correctly pursued (which it was not), the Board Order on Remand is not a final 

order in a contested case and is not, therefore, subject to judicial review pursuant to the provisions of 

NRS ch. 233B.  The two bases that demonstrate the lack of subject matter jurisdiction shall be discussed 

seriatim. 

1.  Standard of Review 

 NRCP 12(b)(1) allows for a matter to be dismissed for “lack of jurisdiction over the subject 

matter.”  NRCP 12(h)(3) provides: “Whenever it appears by suggestion of the parties or otherwise that the 

court lacks jurisdiction of the subject matter, the court shall dismiss the action.”  (Emphasis supplied.)   

2.  The Instant Petition for Judicial Review Is Insufficient as a Matter of Law 
 
 NRS 233B.130(1) provides:  

 
1.  Any party who is: 

       (a) Identified as a party of record by an agency in an administrative proceeding; and 
       (b) Aggrieved by a final decision in a contested case, 
➥ is entitled to judicial review of the decision. 
 

Per NRS 233B.130(2)(d), a petition for judicial review must “be filed within 30 days after service of the 

final decision of the agency.”  (Emphasis supplied.)  Similarly, NRS 622A.400(1) and (2) provide: 
 
      1.  Except as otherwise provided in the Constitution of this State, a party may not seek 
any type of judicial intervention or review of a contested case until after the contested case 
results in a final decision of the regulatory body. 
      2.  Except as otherwise provided in this section, a party may seek judicial review of a 
final decision of the regulatory body in accordance with the provisions of chapter 233B of 
NRS that apply to a contested case. 
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 The provisions of NRS 233B.130(2) are mandatory and jurisdictional.  Liberty Mutual v. 

Thomasson, 130 Nev. ____, ____, 317 P.3d 831, 833 (2014); Washoe County v. Otto, 128 Nev. 424, 434-

5, 282 P.3d 719, 727 (2012).  “[T]o invoke a district court’s jurisdiction to consider a petition for 

judicial review, the petitioner must strictly comply with the APA’s [NRS ch. 233B] procedural 

requirements.”  Otto, 128 Nev. at 432, 282 P.3d 719, 725 (2012).  NRS 233B.130(2)(c) is a mandatory 

jurisdictional requirement, and noncompliance with the jurisdictional requirements in NRS 

233B.130(2) “is grounds for dismissal.”  (Emphasis supplied.)  Liberty Mutual v. Thomasson, 130 Nev. at 

___, 317 P.3d at 834.       

Both the Otto case and the Thomasson case are on point and instructive in the instant matter.  In 

Otto, the petition for judicial review failed to properly name all of the parties as required by NRS 

233B.130(2)(a) and was dismissed by the district court pursuant to NRCP 12(b)(1).  The district court 

thereafter allowed the petitioner to amend the petition to name the proper parties, but the amended 

petition was filed four months after the 30-day time limit under NRS 233B.130(2)(c).  The Nevada 

Supreme Court found that because the 30-day time limit was also jurisdictional, the district court erred in 

allowing the late filed amended petition, stating: “We agree with these authorities and similarly conclude 

that even if Washoe County's amended petition cured the jurisdictional defect, it does not relate back 

to the original petition because it was filed four months after the State Board's decision, well after the 

APA's 30-day time limit.”  (Emphasis supplied.)  Otto, 128 Nev. at 435, 282 P.3d at 727. 

Similarly, in Thomasson, the petitioner timely filed a petition for judicial review, but not in a 

proper court as required by NRS 233B.130(2)(b).  Upon a motion to dismiss based upon NRCP 12(b)(1), 

the district court did not dismiss the matter and, instead, transferred venue from its court (Second 

Judicial District) to the First Judicial District Court in Carson City.  The Nevada Supreme Court reversed 

the decision of the district court and dismissed the petition, stating: “Furthermore, the 30-day period for 

filing such a petition in the proper county has passed, and thus the petition cannot be amended to 

correct the error.”  Thomasson, 130 Nev. at ___, 317 P.3d at 836. 

A prematurely filed petition for judicial review does not confer subject matter jurisdiction.  

Johnson v. State, 153 Idaho 246, 280 P.3d 749 (Idaho App. 2012).  In Johnson, the licensee filed his 
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petition for judicial review four days after the completion of the hearing in his matter and one month 

before the hearing officer released a written decision.  One month after the release of the written 

decision, the hearing officer denied in writing the licensee’s motion for reconsideration.  At no time after 

the written decision or the written decision denying the motion for reconsideration did the licensee file 

another petition for judicial review; instead, he relied upon his original and premature petition.  Under 

such facts, the reviewing district court did not dismiss the matter for lack of subject matter jurisdiction as 

moved for by the state, but the Idaho Court of Appeals reversed the district court, holding: 
 

For the reasons stated above, we dismiss the district court’s order vacating the hearing 
officer’s decision.  Johnson had twenty-eight days to file a petition for review of the hearing 
officer’s decision and his time began to run on January 10, 2010, the date his motion for 
reconsideration was denied; it has since expired.  Although this result appears harsh, 
jurisdiction for judicial review in this case is limited by the time period specified in I.C. 
§ 67-5273(2) and applicable rules, and this Court has no authority to disregard those 
limits.  (Emphasis supplied.) 
 

Johnson, 153 Idaho at 251, 280 P.3d at 754. 

 The above three cases teach that this matter must be dismissed for lack of subject matter 

jurisdiction.  Mr. Rusk filed his Petition for Judicial Review on November 9, 2017.  In his Petition, Mr.  

Rusk acknowledged that he knew that a written decision would be forthcoming, stating: “Although the 

Board counsel stated at the hearing that a written order would be provided, none has been received as of 

yet.”  Petition, at page 1, lines 25-26.  The Board issued and served its Order on Remand on December 1, 

2017.  See Exhibit E in Appendix.  Therefore, to timely and properly invoke this Court’s subject matter 

jurisdiction in this matter, Mr. Rusk must have dismissed the instant matter and filed a new matter or 

must have amended his Petition in this matter no later than January 4, 2018.  He did not do so. 

 Mr. Rusk’s Petition did not invoke the subject matter jurisdiction of this Court because a timely 

petition for judicial review must “be filed within 30 days of after service of the final decision of the 

agency.”  (Emphasis supplied.)  NRS 233B.130(2)(d).  Pursuant to NRS 622A.400(1), Mr. Rusk could not 

seek “any type of judicial intervention or review of a contested case until after the contested case results 

in a final decision of the regulatory body.”  Thus, as a matter of law, Mr. Rusk has failed to invoke this 

Court’s subject matter jurisdiction. 
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 It is important to note that Mr. Rusk may not now seek to amend his premature and insufficient 

Petition to cure its defects and, thereby, invoke this Court’s jurisdiction.  In Otto, the Nevada Supreme 

Court foreclosed any such cure by amendment, holding: “Because Washoe County’s original petition 

failed to invoke the district court’s jurisdiction, it could not properly be amended outside of the filing 

deadline.”  (Emphasis supplied.)  Otto, 128 Nev. at 434-5, 282 P.3d at 727.  In Thomasson, where the issue 

involved a petition filed in a jurisdiction that lacked venue, the Nevada Supreme Court similarly 

foreclosed amendment as a cure to the insufficient original petition, stating: “Furthermore, the 30-day 

period for filing such a petition in the proper county has passed, and thus the petition cannot be 

amended to correct the error.”  (Emphasis supplied.)  Thomasson, 130 Nev. at ___, 317 P.3d at 836.  

 As a final matter, it must be noted that when the Board filed its first motion to dismiss in this 

matter on December 21, 2017, it cited the Johnson case for the proposition that a prematurely filed 

petition for judicial review could not invoke the Court’s subject matter jurisdiction.  See Motion to 

Dismiss, at page 3, lines 4-6.  Therefore, Mr. Rusk was on notice as of December 21, 2017 that he needed 

to take appropriate action to remedy the jurisdictional defect, and he had twelve days so to do.  He did 

not do so, and he is now foreclosed from curing the jurisdictional defect pursuant to the Otto and 

Thomasson cases. 

 Therefore, assuming that this matter is appropriate for judicial review pursuant to the provisions 

of NRS ch. 233B (which it is not, as will be shown shortly), it was filed prematurely – which as a matter of 

law could not invoke this Court’s subject matter jurisdiction – and the jurisdictional defect was not 

timely cured.  As a matter of law, Mr. Rusk’s Petition must be dismissed pursuant to NRCP 12(b)(1) for 

lack of subject matter jurisdiction. 
 
 

3.  The Board’s Order on Remand Was Not a Final Order in a Contested Case 
Subject to Judicial Review 

 Only a person “aggrieved by a final decision in a contested case” may seek judicial review.  NRS 

233B.130(1)(b).  NRS 233B.032 defines a contested case as follows: “’Contested case’ means a 

proceeding, including but not restricted to rate making and licensing, in which the legal rights, duties or 
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privileges of a party are required by law to be determined by an agency after an opportunity for hearing, 

or in which an administrative penalty may be imposed.”   

 Not every determination, decision, or ruling by an administrative agency is a “contested case” 

subject to judicial review.  State v. Samantha, Inc., 133 Nev. Adv. Rep. 100 (Dec. 14, 2017); Citizens for 

Honest & Responsible Gov’t v. Heller, 116 Nev. 939, 11 P.3d 121 (2000); Nevada State Purchasing Div’n v. 

George’s Equipment Co., 105 Nev. 798, 783 P.2d 949 (1989); Private Investigators Licensing Bd. v. Atherley, 98 

Nev. 514, 654 P.2d 1019 (1982); Tom v. Innovative Home Sys., LLC, 132 Nev. ____, 368 P.3d 1219 (Nev. 

App. 2016).  While none of the above cases dealt with a post-hearing motion to vacate reviewed on a 

court-ordered remand as is at issue in the instant matter, they are instructive in what they found not to 

constitute a “contested case”: 

(1) A denial of an application to operate a medical marijuana establishment was not a “contested 

case” where the statutory scheme under which the application was reviewed did not provide 

any post-denial process or hearing.  State v. Samantha, Inc., 133 Nev. Adv. Rep. 100, at 12-13.   

(2) The review by the Secretary of State of a recall petition was not a “contested case” even where 

the review was governed by a statutory requirement for a hearing by which a final decision 

issued thereunder could be subject to judicial review because the governing statutes did not 

specifically so indicate, direct, or authorize that the statutorily authorized judicial review was 

subject to the provisions of NRS ch. 233B.  Heller, 116 Nev. at 952, 11 P.3d at 129. 

(3) A bid challenge hearing conducted by the State Purchasing Director pursuant to statutory 

requirements to hold a hearing was not a “contested case” because the procedures 

contemplated in the governing statute were not akin to those used in a contested matter and 

were meant to be “quick and easy.”  George’s Equipment, 105 Nev. at 804, 783 P.2d at 952-3. 

(4) A denial of an application for an occupational license where the governing statutes did not 

require notice and an opportunity for hearing prior to the licensing board’s determination 

was not a “contested case” and the reviewing district court lacked subject matter jurisdiction 

in the case.  Atherley, 98 Nev. at 515, 654 P.2d at 1019. 
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(5) A notice to correct issued by a board investigator to a licensee pursuant to a regulation that 

did not require a notice of a hearing, the presentation of evidence or witnesses, or the 

creation of an administrative record was not a “contested case” subject to judicial review.  

Tom, 132 Nev. at ____, 368 P.3d 1226. 

In the instant matter, on January 7, 2016, Mr. Rusk filed with the Board a lengthy post-hearing 

motion which was, in essence, a motion to vacate the Board’s original Order (Exhibit A in Appendix) in 

the matter pursuant to NRS 622A.390(1)(c), which provides: “1.  After the close of the hearing, a party 

may file only the following motions: . . . (c) A motion requesting that the final decision of the regulatory 

body be vacated or modified.”  No provision in NRS 622A.390 or elsewhere in NRS ch. 622A requires 

that the consideration of a post-hearing motions under NRS 622A.390 requires a notice of hearing, the 

allowance for the presentation of evidence and witnesses, the cross-examination of witnesses, the issuance 

of subpoenas to compel testimony, oral argument, or any other of the usual and ordinary requirements of 

a “contested case.”  Used properly, the post-hearing motions under NRS 622A.390 are made and 

determined just after the “close of the hearing,” meaning that the hearing that was a contested case had 

just been completed.  In fact, NRS 622A.390(4) expressly contemplates that a ruling on a post-hearing 

motion made thereunder could and would be made without a hearing of any kind, stating: “The 

regulatory body may authorize the president or chair of the regulatory body to rule on the motion.  The 

hearing panel may authorize the chair or presiding officer of the hearing panel to rule on the motion.”   

The Board Order on Remand from which Mr. Rusk now attempts to seek judicial review is even 

one step further removed from anything contemplated in NRS 622A.390 or elsewhere in NRS chs. 233B 

or 622A because the Board Order on Remand (Exhibit E in Appendix) was the direct result of and 

response to Judge Weise’s Order (Exhibit D in Appendix).  Nothing in Judge Weise’s order directed or 

required a hearing by the Board.  Rather, Judge Weise directed that the Board “shall assume jurisdiction 

and rule upon the Petitioner’s NSBAIDRD Petition and consider whether it would be appropriate to 

vacate its prior decision based upon the newly discovered evidence consisting of the March 6, 2007 

Schirmer Report and drawings.”  See Exhibit D, at page 6, lines 5-8. 
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That the Board ultimately allowed that both parties could submit supplemental briefs, that both 

parties could appear before the Board at a time certain to present oral arguments, and that the Board 

members could ask clarifying questions of Mr. Rusk and his counsel and the Board’s staff in no way 

constituted the full array of procedures required by NRS ch. 233B for a matter to be a “contested case.”  

Where the Board could have ruled upon Mr. Rusk’s motion to vacate on remand from Judge Weise 

without any input from the parties and without any proceeding, the fact that it afforded more process 

than was required cannot convert the Board’s proceeding to a “contested case” for the purposes of NRS 

ch. 233B. 

Applying the Nevada Supreme Court’s substantial body of case law to the instant matter shows 

that the Board’s Order on Remand was not a “final decision in a contested case” that could within this 

Court’s subject matter jurisdiction under NRS 233B.130(1)(b).  Similar to the cases cited and discussed 

above, no provision in NRS 622A.390 or elsewhere in NRS chs. 233B or 622A required that the 

determination and disposition of a post-hearing motion on remand from a district judge be or is a 

“contested case.”  Furthermore, Judge Weise’s order that remanded the matter to the Board and under 

which the Board acted did not require any particular process or procedure and, therefore, did not require 

that the Board’s proceeding on remand fulfill the specific procedural rigors of a “contested case.”  The 

Board’s proceeding on remand was an administrative act that was not a “contested case” under NRS ch. 

233B, and the Board Order on Remand was not, therefore, a “final order in a contested case; therefore, 

this Court lacks subject matter jurisdiction to review the Board’s Order on Remand as a matter of law. 
 
 

II.  CONCLUSION AND RELIEF REQUESTED 

 As has been shown, if the Board’s Order on Remand was a final order in a contested case (which 

it was not), judicial review was not timely and correctly sought through the prematurely filed Petition in 

this matter.  Even if Mr. Rusk’s Petition had been timely and correct (which it was not), the Board’s 

Order on Remand was not a “final order in a contested case.”  Mr. Rusk’s Petition, therefore, did not and  

/// 

/// 
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cannot confer subject matter jurisdiction on this Court under the provisions of NRS chs. 233B and 

622A.  The instant matter must be dismissed pursuant to NRCP 12(b)(1) and NRCP 12(h)(3). 

Signed this 9th day of January, 2018. 
 
       /s/ Louis Ling 

_________________________________________ 
       LOUIS LING, Board Counsel 
       Nevada Bar No. 3101 
       Counsel for Appellee/Respondent	

 
 

CERTIFICATE OF SERVICE 

 I certify that on this day I served via the Court’s e-filing and e-service system and mailed via regular 

U.S. Mail the attached document to: 
 

Robert A. Nersesian 
Nersesian & Sankiewicz 
528 South Eighth Street 
Las Vegas, Nevada 89101 

 
 
 Dated this 9th day of January, 2018. 
 
         

/s/ Louis Ling 
_________________________________________ 

       LOUIS LING, Board Counsel 
       Nevada Bar No. 3101 
       Counsel for Nevada State Board of Architecture, 
       Interior Design and Residential Design 	
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OPPS  
Robert A. Nersesian 
Nevada Bar No. 2762 
NERSESIAN & SANKIEWICZ 
528 South Eighth Street 
Las Vegas, Nevada  89101 
Telephone:  702-385-5454 
Facsimile:   702-385-7667 
Attorneys for Appellants/Petitioners    
 

DISTRICT COURT 

CLARK COUNTY, NEVADA  

Dennis E. Rusk, and Dennis E. Rusk   ) 
Architect, LLC    )      
      )     Case No. A-17-764562-J 

 Appellants/Petitioners, )     Dept. No. XXIX 
     )    

vs.      )         
      )        
Nevada State Board of Architecture,   ) 
Interior Design and Residential Design )                       
      )    Date of Hearing: February 14, 2018 
   )    Time of Hearing: 9:00 a.m.       
  Appellee/Respondent.  ) 
____________________________________) 
 

APPELLANTS/PETITIONERS’ OPPOSITION TO MOTION TO DISMISS 

 

 NOW COME petitioners, Dennis E. Rusk, and Dennis E. Rusk, Architect, LLC (hereafter 

collectively “Rusk”), by and through their attorneys, Nersesian & Sankiewicz, and herewith 

oppose the Nevada State Board of Architecture, Interior Design, and Residential Design’s 

(“Board’s”) Motion to Dismiss. This Opposition is based on the pleadings and papers on file to 

date, the attachments hereto, the following Memorandum of Points and Authorities, and any oral 

argument the Court hears.  

MEMORANDUM OF POINTS AND AUTHORITIES 

Contrary to the Board’s Motion to Dismiss, the final decision of the Board became 

effective on October 25, 2017, and this final decision was promptly and properly brought before 

this court via Rusk’s Petition for Judicial Review. 
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I. FACTS 

A. PROCEDURAL FACTS 

  

 These proceedings stem from a decision of the Board entered on September 27, 2011. 

Exhibit 1. On January 7, 2016, Petitioners brought a Petition/Motion seeking to vacate this 

decision on the basis of prosecutorial misconduct and other grounds. Petition/Motion, ex. 2. On 

Petitioners’ Petition/Motion to Vacate, the Board determined that it did not have jurisdiction, and 

denied the Petition/Motion to Vacate. Exhibit 3. Petitioner then filed a Petition for Writ of 

Mandamus or Alternatively Judicial Review following the denial of their Petition/Motion to 

Vacate entered by the Board. Exhibit 4. The District Court determined that the Board acted 

arbitrarily and capriciously, overruled the Board’s determination that it lacked jurisdiction, and 

remanded the matter to the Board to determine the Petitioner’s Petition for Writ of Mandamus or 

Alternatively Petition for Judicial Review. District Court Order, exhibit. 5, p. 6, ¶ 2. It is this 

decision of October 25, 2017 that is before this Court on Petitioners’ Petition for Judicial 

Review. 

 On remand, the Board purportedly considered and decided Petitioner’s Petition/Motion to 

Vacate, ex. 2. On this motion, a determination was made orally at the hearing on October 25, 

2017, addressing the then remanded Petitioner’s Petition/Motion to Vacate. See Reporter’s 

Transcript, exhibit 6, pp. 67-68. Specifically, the following occurred on the record at the hearing:  

Member Waugh: “I’ll make a motion. After reviewing the previous      
proceedings, previous evidence, and after listening to both sides, I move 
that the Board uphold the September 27 [2011] order . . ..”  
Presiding Member Mickey:  “Motion carries.”1 

 
Note that unlike court orders, oral rulings from and administrative board are effective when 

stated on the record, and this ruling was immediately effective. See NRS 233B.125.  Thus, on the 

                                                           

1                “The responsibility of announcing, or declaring, the vote rests upon the chair . . .. 
  * * * 

When a quorum is present, a majority vote, that is a majority of the votes cast, 
ignoring blanks, is sufficient for the adoption of any motion that is in order . . ..” 

Robert’s Rules of Order, Art. VIII, Vote, § 46. 
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record at the hearing a decision on the Petition/Motion to vacate was made, it adopted the ruling 

of September 27, 2011, and the matter before the Board was fully determined concerning 

Petitioners’ Petition/Motion to vacate.   

This Petition for Judicial Review was filed on November 9, 2017. Petitioners were 

jurisdictionally required to file the current Petition for Judicial Review within thirty days of the 

oral pronouncement of the Board’s determination of Petitioners’ Petition/Motion. NRS 

233B.130(2)(d). That is, considering the passage of the motion affirming the prior decision of the 

Board on Petitioners’ Petition/Motion to Vacate, the lack of relief and the final determination of 

the Board on the Petition/Motion was evident and complete when Mr. Mickey ruled that the 

motion to affirm the prior decision carried unanimously. Thus, Petitioner had until November 24, 

2017, thirty days, to file a petition for judicial review, and the petition here is timely and 

appropriate. 

 Further, within the time to file a petition for judicial review of the final decision of the 

Board occurring on the passage of the motion to affirm the prior decision, no written decision 

was filed. The Board had an additional fifteen days to issue a written order and still allow Rusk 

to address the written decision on the Petition to Vacate determined on October 25, 2017 prior to 

the current Petition for Judicial Review being filed. Instead, the Board delayed further, and upon 

issuing a written decision placed Rusk in the impossible position of determining which decision 

created the appealable decision. Because, under the rules governing administrative proceedings, 

the decision of October 25, 2017, was entirely effective and constituted a final decision of the 

Board, Rusk has been placed in a position of having to not take the bait dangled by the written 

decision, which is now a phantom document, and rely upon the decision of October 25, 2017, 

oral ruling at the hearing.  
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II. ANALYSIS 

A. THE PETITION FOR JUDICIAL REVIEW  

IS PROPERLY BEFORE THIS COURT 

 

 The Board’s machinations concerning the current petition being premature because it pre-

dates the written decision of the Board is in error. While that may be the benchmark in court 

matters, under the Nevada Administrative Procedures Act, the final order of the Board occurred 

on October 25, 2017, as rendered at the hearing of even date, and the written decision of the 

Board does not alter this immutable truth. 

The September 27 [2011] order was adopted and became operative by motion at the 

hearing on October 25, 2017. See n.1. This adopted order contained findings of fact and 

conclusions of law, and was thusly compliant and effective as the final order of the Board under 

NRS 233B.125. (“A decision or order adverse to a party in a contested case must be in writing or 

stated in the record.” (Emphasis added)). Simply, unlike in a court case, an oral pronouncement 

from an administrative body determining a contested case is valid and operative when made, and 

the time for Petitioners to file their Petition for Judicial Review commenced running on October 

25, 2017. 

 The Board simply conflates the concept of an appealable order and a decision subject to a 

Petition for Judicial Review. Final appealable orders must be in writing. NRAP 4(a)(1). Final 

oral decisions of an administrative body are statutorily recognized as being effective when stated 

on the record. NRS 233B.125. In the transcript, exhibit 6, when Chairman Mickey declared that 

the motion of Member Waugh carried, the decision of the Board was made and fully effective.  

The incongruity of the Board’s position is highlighted by that which would have likely 

occurred had Petitioners not filed the current Petition for Judicial Review. There never would 

have been a written order. Instead, three months, six months or a year after the oral motion 

adopting the September 27 [2011] order and without written order, Petitioners would have filed a 

Petition for Judicial Review. The Board would then argue that the order was effective under NRS 

233B.125 on October 25, 2017, and the jurisdictional time limit for judicial review had passed. 

Had the Board entered a prompt written order rather than a tardy order tailored in response to the 

then filed Petition for Judicial Review, perhaps it could have been addressed, but the only written 
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order was filed well after the time for appeal had already run, and the Petition for Judicial 

Review filed here was the proper, and only, Petition for Judicial Review to be filed following the 

determination of the Petitioners’ Petition/Motion to vacate.. 

In any event, the motion carried at the October 25, 2017, hearing determined the 

contested case. Petitioners had thirty days from the adoption of this motion within which to file 

their Petition for Judicial Review. The current Petition was filed on November 9, 2017, within 

said thirty days. Before the Court is a timely and appropriate Petition for Judicial review, and the 

Board’s claim that it was untimely is without basis. 

These circumstances are highlighted by the omission of the Board within their brief at p. 

3: 19-23. The Board describes the proceedings on October 25, 2017. There is absolutely no 

mention of the motion made and carried which determined Petitioners’ Petition/Motion to 

Vacate, and this omission appears intentional and dissembling. Specifically, at the time of the 

Board’s briefing, the Board was fully aware of this motion and its passage at the October 25, 

2017 hearing. See Opposition to Motion to Dismiss before Judge Weiss, exhibit 7, pp. 3-4. Any 

proper statement of facts would necessarily include this critical event, but the Board fails to 

apprise the Court of Chairman Mickey’s ruling making the motion adopting the September 27, 

2011 order as affirmed and applicable. 

And here, as based on an effective oral pronouncement from the Board at the hearing, as 

entered after the filing of the Petition for Judicial Review, the written order upon which the 

Board bases its motion is a phantom document as referred to at exhibit 7, p. 3. Simply, upon 

filing a valid petition for judicial review, the administrative agency issuing the decision loses 

jurisdiction over the matter. Friends of Croom Civic Ass'n v. Prince George's County Planning 

Bd., 2017 Md. App. LEXIS 486, *5, 2017 WL 1833206 (2017) (“The law is clear, however, that 

a petition for judicial review divests an administrative agency of jurisdiction . . ..”); Christiansen 

v. Iowa Bd. of Educ. Examiners, 831 N.W.2d 179, 190 (Iowa 2013); accord  Dep't of Revenue v. 

Hines, 2006 Ky. Unpub. LEXIS 19, *5, 2006 WL 2456404 (Ken. 2006); cf Foster v. Dingwall, 

126 Nev. 49, 52, 228 P.3d 453, 454 (2010)(A timely appeal divests the subordinate body of 

jurisdiction). Facing a valid final decision, the Board is constrained from changing that decision 
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or acting dispositively on Petitioners’ matter following the filing of this Petition for Judicial 

Review. Because the tardy written decision upon which the Board relies was entered without 

jurisdiction, it is void. Cox v. Eighth Judicial Dist. Court, 124 Nev. 918, 926, 193 P.3d 530, 

535(2008).2  

Nor can the Board find and solace or authority under the case it extensively relies upon;  

Washoe County v. Otto, 128 Nev. 424, 435, 282 P.3d 719, 727 (2012). In Otto, the core holding 

of the matter was the statement that, “Because Washoe County's original petition failed to invoke 

the district court's jurisdiction, it could not properly be amended outside of the filing deadline.” 

Corollary to this holding, a petition which does invoke the district court’s jurisdiction can be 

amended outside the filing deadline. The Petition here, relying upon the oral decision rendered at 

the hearing on October 26, 2017, met the statutory prerequisites to the filing of the Petition for 

Judicial review, and the Petition for Judicial Review falls outside the proscription of Otto.  

In this respect, if the Court were to find that the phantom decision carried some weight, 

or was appropriately entered following the loss of jurisdiction of the Board, Petitioners’ 

invocation of the timing and filing of a Petition for Judicial Review still met the prerequisites 

invoking this Court’s proper jurisdiction. Specifically, there was an oral decision rendered at 

hearing which was effective and final upon rendition. Thus, applying Otto, if Petitioners are in 

error, and the subsequent written decision is also effective, the Petition for Judicial Review could 

be amended and would relate back. 

Also, Petitioners’ forthrightness with this tribunal should not be punished, but rather 

lauded and protected. The Board claims that the Petitioners knew a written decision was 

forthcoming. Board’s Brief, p. 6: 16-18. First, in this respect, the Board misconstrues the 

acknowledgement of a prospective written order. Petitioners’ statement that the Board 

represented that a subsequent written order would be made was to highlight that there had not 

                                                           

2 A statute, addressing the lack of jurisdiction following the Petition for Judicial Review also 
appears at NRS 233B.131(1) and (2). Specifically, the statute proscribes an exception to the loss 
of jurisdiction by the administrative agency when new evidence is introduced or desired to be 
introduced. This has not occurred, and under the doctrine of expresio unius est exclusion 
alterious, the Board has no jurisdiction to draft a new or revised decision or order post-Petition 
for Judicial Review 
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been such an order, and at fifteen days following the hearing, it did not appear that there would 

be one and the Board was ignoring its statement. This continued for another month, and at all 

times it appeared that there would be no order whatsoever. Petitioners’ statement simply meant 

that there was no written order and the Board was ignoring its own representations. This presents 

the polar opposite of a statement that the Petitioners knew there was going to be a written order 

as the Board represents to this Court.  

Meanwhile, Petitioners were operating as an aggrieved party under a valid oral decision 

on the record (unlike court orders, a then effective decision). Absent the filing of the Petition for 

Judicial Review, the Board could have, and apparently intended to, rely and apply this oral 

pronouncement forever and leave the Petitioners without any remedy. Clearly, Petitioners’ 

statement concerning the lack of a written order (as opposed to knowing that there was going to 

be a written order), was to let the Court know that no written order existed nor was any 

forthcoming, again the opposite of the Board’s statements. 

The Board also attempts to claim that there is a lack of service of the Board’s decision 

until the phantom written decision was entered and served. First, the Board misconstrues the 

statute that provides that the notice must be filed within thirty days after the written decision is 

entered. The misconstruction is that this is not jurisdictional, and also, that it means that at any 

time prior to thirty days after service of the decision, including prior to the service, but still after 

the effective date of the decision or oral rendering of the decision. Simply, the word “after” in 

NRS 233B.130(2)(d), does not create a window within which the event must occur, but rather, 

provides an end date within which the event must occur. Las Vegas Fetish & Fantasy Halloween 

Ball, Inc. v. Ahern Rentals, Inc., 124 Nev. 272, 278, 182 P.3d 764, 768 (2008)(Dispelling the 

Board’s statutory analysis in the context of when a bill of costs must be filed). Despite this 

Nevada authority providing an unequivocal construction of how “after” is to be construed in a 

statute such as that at issue here, the Board twice highlights the term and its affect in direct 

conflict with the Nevada Supreme Court construction of the term. See Board’s Brief, p. 4: 22-23, 

and p. 6: 23. Clearly, the Board’s construction lacks any application to the current matter, and a 
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notice of appeal filed at any time prior to thirty days following the service of the written decision 

is timely and fulfills the jurisdictional prerequisite. 

Moreover, the choice here is that the Board either serve upon the Petitioners a notice of 

the passage of the motion adopting the September 27, 2011 order, or that the actual passage of 

the motion, especially in this case, constitutes service. As noted above, an oral decision of the 

Board is effective and final upon being rendered, and no written decision is required. Review of 

exhibit 6 indicates that both the Petitioners and their attorney were present when the oral 

decision was rendered. Since oral determinations are effective, and statutes are to be construed 

reasonably, the only reasonable construction of the service requirement is that when the subject 

of the decision is told of the decision, service of the decision has occurred. In either event, 

concerning the oral rendition of the decision on Petitioners’ Petition/Motion to Vacate, either it 

has not yet been served or it was served when Plaintiff heard the decision. Regardless, the 

Board’s argument does not affect this proceeding. Petitioners are before this Court on a proper 

Petition for Judicial Review, the Board cannot ignore the effectiveness or finality of its order 

made at the hearing on October 25, 2017, and there is no basis upon which to dismiss the current 

proceeding.                                                                                                                                                                                               

B. PETITIONERS ARE PROPERLY BEFORE THIS COURT ON A  

FINAL DECISION ON A CONTSTED CASE 
 

The denial of a motion to vacate is a final decision of a tribunal subject to a direct appeal 

(and correlatively, therefore, a petition for judicial review). See Fierro v. Johnson, 197 F.3d 147, 

150, n.3 (1999); Kneefel v. McLaughlin (In re Custody of McLaughlin), 187 Ore. App. 1, 5, 67 

P.3d 947, 950, (2003); Miller v. Madigan, 90 Okla. 17, 19, 215 P. 742, 743 (1923); Citibank, 

N.A. v. Unknown Heirs, 197 So. 3d 1214, 1215 (Fla. App. 2016); accord Mac Pherson v. State 

St. Bank & Trust Co., 452 F. Supp. 2d 133, 141 (2006); Ryan v. Rosenfeld, 3 Cal. 5th 124, 135, 

395 P.3d 689, 696, 218 Cal. Rptr. 3d 654, 662 (2017); Nev. Rev. Stat. Ann. § 233B.125The 

Board’s actions forced Petitioner to bring the present Petition for Judicial Review prior to the 

rendering of the written decision, and the written decision is, at this point, a phantom document.   

Further, the Board’s concept that the matter between the Board and Petitioner’s was not a 

contested case strains credulity. It was most definitely a contested case. See Board’s Briefing, 
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exhibits 8 and 9. Further, how could the Petitioners have received an affirmative directive in a 

matter which was not a contested case? See exhibit 5, p. 6 (“The Board shall assume jurisdiction 

and rule upon Petitioner’s [ ] Petition”) . It was a decision made within the parameters of the 

matter of Board v. Rusk. To claim that this is not a contested hearing is an exercise in Sophistry 

by the Board, and should be ignored.  

The determination of licensure is, by definition, a contested case. This was also true in 

context. See Notice of Hearing, exhibit 10. Here the case was hotly contested at all stages 

including the determination of the Petition/Motion to Vacate.  

The Board’s authority is inapposite to this circumstance. A ruling was purportedly made 

in a proceeding where the Petitioners’ challenged the propriety and due process of the prior 

actions in the same proceeding, which, at all times, was a contested matter. This is not an 

administrative ruling on the ordinary business of the administrative agency as the Board alludes, 

but a solidly contested matter resulting in an adverse decision directed at a specific individual for 

alleged misconduct which is being contested, even at this stage. Clearly, the matter before the 

Board was a contested matter, the motion carried on October 25, 2017, finally determined that 

matter, and the current Petition for Judicial Review is ordinary and proper in course under the 

Administrative Procedures Act. The Board’s motion is not well founded and should be denied. 

III. CONCLUSION 

 Like the Board’s reneging on the representation that a written order would be entered, the 

current attempt by the Board is an attempt to upset the ordinary process of judicial review of a 

final order in a contested case. Petitioners have a strong, if not overwhelming case, showing a 

denial of substantive due process which merits consideration by a Court, and judicial review of 

the actions of the Board in taking away Petitioners’ license. Indeed, as the Petition will show, 

upon briefing, that the Board summarily affirmed this denial of due process while 

misrepresenting material facts and issues in order to avoid its processes being questioned and its  

/ / / 

/ / / 

/ / / 
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credibility being challenged. The motion to dismiss should be denied. 

DATED this 29th day of January, 2018. 

      Nersesian & Sankiewicz 

 
 /s/ Robert A. Nersesian__________ 
 ROBERT A. NERSESIAN, ESQ. 
 Nevada Bar No. 2762 
 528 South Eighth Street 
 Las Vegas, Nevada  89101 
       Attorney for Appellants/Petitioners  
 
 

CERTIFICATE OF SERVICE 

I hereby certify that on the 29th day of January, 2018, I served a copy of the foregoing 

APPELLANTS/PETITIONERS’ OPPOSITION TO MOTION TO DISMISS via email, and 

by depositing the same into the U.S. Mail in Las Vegas, Nevada, postage prepaid, addressed as 

follows: 

Louis Ling 
933 Grear Street 
Reno, NV  89503 
 
      /s/ Rachel Stein____________________ 
      An employee of Nersesian & Sankiewicz 
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